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Jewish Law, 1097. 
libka Tenure, 1098. 
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Joint promisors, 1098. 
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Judge and Jury, 1098. 
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Rights of tenants, 1234. 

Royalty, 1235. 

Shamilat, 1236. 

.Shikmi tenant, 1236. 
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Appointment by minor, 1282. 
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JLirtner. See Authority to acknowledge. 
Principal debtor and surety, 1428. 

Proof of acknowledgment, 1428. 
Registration, 1428. 

Scope, 1428. 

Sulhciency of acknowledgment, 1429. 
Lhiconditioniil acknowledgment, 1430. 

Art. 120, 1538. 

\ccoiints, 1539. 

\pphcal)ihtj% 1539. 

Assignment, 1541. 

Attachment of property, 1511. 

Charge, 1541. 

C laim to ofiice, 1541. 

CV)inpaiiy, 1542. 

C 'omproinist*, 1512. 

( 'onstrnetion, 1543. 

('oiitinnmg wrong, ]i43. 

Co-owiKi'', 1 S43 
Co-shan rs S'er Co owners 
C'ost'^, 15-15 

Declaratory suit, 1545. 

Ejectment, 1547. 

Emolnmcnls, 1547. 

(Government Act, 1517. 
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Kesiilution of conjugal rights — See 

Mahomedan Law — Marriage. 

Schools of Law, 1830 
Succession, 1830 
Texts, 1833 
Trust, 1834. 

Wakf. 1834. 

Will, 1863. 

Maintenance, 1865. 

Mainti ii.ince Grant, lcS66. 
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BACOITY. See PENAL CODE, Ss. 395 and 396. 
DAMAGES. Sec alio (1) CONTRACT ACT, S. 73. 

(2) Tort. 

-Afiticipatoty breach of contract — Date of perform 

mancc as the material point of time, 

Whete a contract is for delivery of goods on a certain 
day and the defendant lepudiates the contract before 
that date, damages must be assessed on the Kasis of the 
market rate pievailing on the due date of delivery and 
not on the basis of the rate prevailing on the date of 
the repuiliation. {Brown y J ) MAUNG PO KVAW Z', 

Saw Tago. 150 I.C. 760 = I.R. 1933 Rang. 42 
A.I.R. 1933 Rang. 25 

Assault — Costs of criminal prosecutioHy tf 

recoverable 

Costs incurred in the criminal prosecution cannot be 
recovered as part of damages or compensation for an 
assault. {Jai Laf J.) LaHORI v. Kam ChaND. I.R. 
1931 Lah 911 = 134 I 0.207= 32 P.LR 421 = A.IR. 
1931 Lah 648 (1). 

Breach of contract — Acceptance of repudiation — 

Jif^asure of damages ^ 

The plaintiffs alleged that they were instructed to 
purchase hnseed as defendants' brokers, that the clefen 
dants repudiated the coiitract, that the plaintiffs 
accepted the repudiation and that they were entitled to 
damages at the market rate prevailing on the date of 
repudiation. It was contended by the defendants that 
til order that the plaintiffs may be entitled to damages, 
it was necessary for them to show that at the due date 
thfey had as biokers dealt with third parties in the 
piarket and suffered loss on that basis. 

Heldy the plaintiffs were entitled to accept the repu- 
ditition and claim damages on the then prevailing rate 
without showing that they continued to act as agents 
even aftei the repudiation. {Beaumonts C.J and Mirza, 
/.) Ratan Lalv. Drij MOHAN. I R. 1931 Bom. 
445 r2 ) = 133 I C. 861 (2) ■= 33 Bom L.R 703 = A.I B. 
1931 Bom. 386. 

— — ’^Breach of contra' t of sale of land by buyer — 
Daman's — Assessment of — Principle to be applied^ 

The principle as to the measure of damages in the 
case of a breach of contract of sale of goods is not 
applicable to contracts relating to land; in the latter case 
the principle adopted by the Common Law Courts in 
England must come inti play; the plaintiff is entitled to 
liave his damages assessed at the pecuniary amount of 
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the difference between the state of the plaintiff upon the 
breach of the contract and it would have betn if 
the contract had been n-'rforrned. {Niyogty A. /. C,) 
Motilal p. Seth /amnadas. 31 N L R. (Supp.) 
101=162 I. Cl. 944 -8 R.N. 293 = 18 N.L.J 313 = 
A.I R. 1936 Nas. 4. 

Cause '/ action -S at n fact ton of decree — Sub- 

sequent tm trope r execution — Damages — Claim to~^ 
Nature o liability — Enforceability by thud party. 

Theiiability of a decree holder, who executes a decree 
evtvi after receiving satisfaction, is not one in toit; the 
t/ue basis of a claim for damages by any one injured by 
the improper execution proceeding can only he that it is 
a bieach of an implied agreement not to execute the 
decret; and such a claim foi damages against the deciee- 
holder is not available to a private alienee of the pro- 
perties after attachment and piior to the sale in execu- 
tion, who is not party to the contract not to execute. 
{Varadachartars J.) PAPPU REDDIAR p, TiCHU 
AyyaR. 161 1.O. 963 = 8 R.M. 901 = 42 L.W. 436 = 
1936 M.W.N. 898 = A.I R. 1935 Mad. 961. 

• Conversion — Ahasiue of damages. 

The measure of damages in an action for trover is the 
value of the goods. According to the circumstances 
the general damages may be a substantial sum or may 
be a nominal sum, but there may be additional special 
damages given besides the actual value of the goods if 
the damages sustained are held not to be too remote. 
{IVorty /.) Sitaram Sham Narayan v. Iswari 
Charan Sarangi. 154 I.O. 198 = 7 B.P 442 = 
A.I.B. 1934 Pat. 67. 

-Conversion — Wrongful intermingling ol 

goods Ijy defcMulant — Measure of damages. See EVI- 
DENCE ACT, S. 106. 11 Pat L T. 702. 

■Divorce proceedings. See DIVORCE ACT, S. 34. 

Exemplary damages — Dchbeiate assault and lost 

of eye Sight — Quantum of damages. 

Where owing to a deliberate and wanton assault by 
the defendant, the plaintiff loses his eye-.sight and has 
suffeied considerable pain and loss of earning and he 
files a suit for damages, substantial and exemplary 
damage.s should be awarded. The principles which guide 
the Courts in estimating damages in a case of this kind 
are as follows: — The injured person is entitled to dama- 
ges for personal suffering and for loss of enjoyment of 
life and also to actual pecuniary loss resulting to and 
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the expenses reasonably incurred by him. If he is 
engaged in a profession, trade or other occupation, he 
must be compensated for the probable future loss by 
reason of incapacity or diminished capacity to work. 38 
Bom. 552, Kef, (Jat Ixil and Abdul Rashtd^ /J.) GUR- 
DiT Singh Fakik Chand. 6 1.R. (Lah.) 20=* 144 
1.0. 729= 34 P.L.B. 783 = A.I B. 1933 Lab. 761. 
Exemplary damages — Pri net pi e. 

Exemplary damages are awarded, rather to express 
indignation at the defendant’s w'rong than as represent- 
ing the plaintiff’s loss. {V enkatasubba Kao and 
Pakenham IVahh, J/.) VknK ATAPPAYYA v. RAMA 
KRISTNAMMA. I.B 1932 Mad. 187 --=136 I.C. 619 = 
34 L.W. 898 = A.I.R. 1932 Mad. 53 -=62 M.L J. 107. 
—Exemplary damages — Wanton and malicious 
ti'-spa^s on land — Principles. See Tort — TRESPASS 
ON AANI). 69M.L.J 98. 

and special'— Mode of pleading. 

Special 0Hniage.s must I’e specially pleaded. (Jeneral 
damages hay» to claimed as a separate ami clistim't 
item, but it is to claim them in a lump sum 

without any partieJars. fleneial damages are defined as 
‘matters wlfii h (anna be stated in money or money by 
worth’ and include suth things as bodily or mental 
suffering, lo^s of reputatio. the like. Special damages 
have to be specifically prove*' general do not. ^Pose, 
A.J.C,) Damodhar re Vkcmwanath. IB. 1933 
Nag. 19 = 141 I.O. 68 = 28 Nc^L.B. 320 = A. I.B. 
1933 Nag. 29. 

unction — Kedmint on altenati^u or disposal 
of properties — Kedeition on character an I prtyudice 
to business stability — Suit for damages — hfaintaina' 
bilily. 

The appellant had obtained an injunction agains<- the 
lespondent restraining the latter from disposing of c>r 
alienating any of the movable or immovable properties. 
The injunction was in force for a month and then dis 
solved. In the present proceedings, the respondent 
claimed damages caused to him by reason of the opera- 
tion of the injunction. Jle alleged that the injunction 
was a reflection upon hischaiacter and upon his business 
capacity and in consecpience tlieieof, he lost the benefit 
of contracts with third persons who lost faith in his 
credit. 

Ifeldy that in order to claim damages, the respondent 
must show that he had suffeied loss by his inability to do 
one or more of the things which the injunction re.strained 
him from doing, and tint the allegatums made by him 
were insufficient to found a claim to damages. {Rankin, 
C.J. and C.C, Chose, J,) JOHAR MULL ChIMANLAL & 
Co. 7^ IswARD^s Agarwai.t.a. 69 Cal. 1082 = IB. 
1932 Cal. 636-139 I.C. 616 = 36 C.W.N. 323 = A.I B. 
1932 Cal. 695. 

■ ' ■ ' Interest — IVheu alhnved. 

Interest cannot be granted on damages in the absence 
of proof of any mercantile usage or agreement to that 
effect. {Peretval, J.C. and IFild, A./.C.) PRKMCHAND 
Ganomai. 7'. Newandmal Hhirumal. 25 S.L.B. 
104 = I.B. 1931 Sind 141 = 134 I.O. 397 = A.I.B. 1931 
Sind 121. 

Interest — Suit for value of articles entrusted 

with defendant. 

In a suit to recover the value of certain articles 
entrusted with the defendant, interest cannot be allowed 
on the amount decreed, as it will be tantamount to 
awarding damages upon damages. {tVazir Hasan, C.J. 
and Kaza, J.) BrU NaTH ShaRGHA 7/. LaKSHMI 
Narain Kaul. 8 Luck. 36 = I.B. 1932 Oiidh 228 = 
137 I.O. 217 = 9 O.W.N. 239 = A.I.B. 1932 Oudh 
166 . 
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■ ■" Legal damage — Mortification due to legat 
search. 

Though no doubt it is very mortifying to be searched 
in the public street, and though the police approached 
the house and the rumour got about that plaintiff’s 
house was going to be searched, still the plaintiff cannot 
be said to have suffered any loss or damage, which the 
law could recogniae where the Police Officer acted legally 
and bona fide. (Aston, A.J.C.) ASANDAS HaSH- 
matraI 7/. Kh.anchand. 148 I.C. 178 = 6 R.S. 189 = 
1933 Cr.C. 800= A.I.B 1933 Sind 240. 

— • Malicious prosecution — Suit against plaintifp 

pending — Plaintiff kept out of employment thereby--^ 
Loss — Quantum of. 

That a criminal case for misappropriation w’as pro* 
ceeding against a person w'ould be a very good reason 
why he could not obtain service, as employers would 
naturally be chary of engaging a man against whom, 
there weie allegations of misappropriations and breach 
of trust, and therefore such a person would be entitled 
in suit for malicious prosei.ution for damages for loss of 
service, if any, for the period during which the criminal 
proceedings (Staples, A.J.C.) RaOHUNATH KaO 

7/. Mon RAM. 30 NL.B. 101 = 147 I.O. 1084 = 6 B.N. 
153 = A.I.R. 1933 Nag. 299. 

Measure of — Auction of pawn-.shop licence for 

one year— Condition that purchaser should pay ^ im- 
mediately — Failure to so pay — Resale for three years — 
Liability of purchaser to difference. See CONTRACT — 
breach. A.I.B. 1936 Rang. 143. 

Measure of — Basis of valuation — Deterioration of 

goods in transit — Place of booking or place of desti- 
nation. 

In a claim for damages for deterioration caused to 
goods consigned liy railway, the measure of damages is 
to be assessed on the ba^jis of the valuation at the place 
of destination and not at the place of booking of the 
gowls. (M. C. Chose, J,) LAHURAM HiraLAL v. 
Secretary ok State. 153 I O. 867-7 R.C. 404= 
59 O.L.J. 467 = A.I.B 1934 Cal. 834. 

•Measure of — Us see — Coniumact ously holdi ng' 

over. 

Where the lessee contumaciously holds over, the land- 
lord is clearly entitled to damages. In the absence of 
definite pro(d as to tlie actual loss, the Court may in such 
cases award double the normal rent by way of damages. 
(/yrWway //) SuNDAR SiNGh RaM- 

saran Das. 14 Lah. 137 = 142 I.C. 764 = IB. 19335 
Lah. 269=33 P.LR. 323=A.1.R. 1933 Lah. 61. 
—Measure of— Principal and agent -Agent selling 
his own goods to principal. See Contrct ACT (1872) 

S. 216. 36 Bom.L.B. 68 = A.I.B. 1934 Bom. 86. 

Measure of — Suit for compensation for breach 

of covenant for title under sale-deed — Criterion — 
Material date— Date of sale or date of breach Ste 

T. P. ACT, S. 55 (2) 68 M L J 688. 

-Measure of — T fade. mark — Infringement of — 

Plaintiff* 5 loss and defendint's profits. 

In trade mark case, the plaintiff is entitled, if he 
succeeds in getting an injunction, either to claim the 
damage sustained from the defendant’s wrongful act or 
the profit which the defendant might have made by his 
wrrongful act. The computation in the two cases is not 
the same. The proper way to approach the question as 
to how much damage the plaintiffs had sufifer. 3 d by 
reason of the infringement of their mark by the defend- 
ants is to ascertain wh^t profit the plaintiffs w’ould 
have made if the offending articles had not been upon 
the market and the best evidence in support of such a 
claim is evidence of any loss of trade that the plaintiff 
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had suffered daring the period in which the defendants 
were importing go^s with the infringing mark on them. 
5l A14. 182 (P.C.). Kef. iPage, C.J. and Das, /.) 
Sallay Mahomed Hajee Sulaiman v. neogi 
& CO. 10 Bang. 86-LR. 1982 Bang. 92- 187 I.O. 
202» A.I.B. 1982 Bang. 56. 

— Measure of — Wrongful attachment of goods — 
Malice— Effect of. .S*^ir TORT— WRONGFUL ATTACH- 
MENT. S9C.W.N.357. 

Mitigatim of — Rule as to. 

The rule that damages must be mitigated only requires 
that a reasonable course of action must be taken, and 
does not lequiie the plaintiff to do anything unreason- 
able or of a speculative nature. He cannot increase his 
damages by his own default or his own wrong. {Remfpy, 
/.) W.C. BlNNS r. W. & T. AVERY, LTD. 61 Cal. 
648«162IC. 117«7B.O. 240«88 O.W.N. 908« 

A. I.B 1934 Cal. 778. 

— Nui same. 

A man is liable for damages if he causes vibrations 
by an engine and thereby causes injury to the property 
of another. (Pereira/, J. C, and Barlee, A. J. C.) 
Ebrahim PEER Mahomed Gangaram. 24 S.L. 

B. 401 = 123 I.C. 289 -A.I.B. 1930 Sind 310. 

Prospective damages— Decree for damages for 
physical injury — Direction to determine prospective 
damages in execution — Legality — Jurisdiction of 
execution Court. 

W^herea suit is brought for damages on account of 
physical injury sustained by the plaintiff from the 
wrongful act of the defendant, it is within the jurisdic- 
tion of the Court to award damages for the injury which 
the plaintiff has suffered up to date and also to pass a 
decree for prospective damages, i.e., damages which 
W’ould include prc^bable and future injury which would 
result to the plaintiff . Such prospective damages must 
be ascertained and awarded at the time of the trial. The 

C. P. Code following the English Procedure on the point 
contemplates that a decree for damages should be tinal 
and should state the full amount of damages to be 
granted. It is only in the case of mesne profits that 
there is an exception to this rule. The Couit has, there- 
fore, no jurisdiction to make any enquiry in execution as 
to the amount of prospective damages after the case has 
been decreed. The fact that the decree directs that the 
matter would be taken up in execution proceeding cannot 
invest ihe execution Court with jurisdiction which is not 
given to it by the Code or by any other law and, there- 
fore, the execution Court is barred from adopting that 
procedure. (Rennet, J.) SECRETARY OF STATE v. 

Raghubkr Singh. 153 I.O. 674 - 7 BA. 523^*^4 
A.WB. 144I-A.I.B. 1935 All. 186. 

—Right to — Easement — Right to support — 
•Withdrawal of — Infringement — Cause of action. See 
Easement— RIGHT to support. 61 0 L J. 603. 

- Right to— Vendor and purchaser — Direction to 
discharge encumbrances — Default - Vendor entitled to 
a decree for refund of the whole of the amount left in 
the hands of the vendee^No right to damages without 
proof of eltent of the damages actually incurred. 
See^, P. act, S. 55. 1934 A.L J. 318-A.IE. 
1934 All. 406 (F.B.). 

Special damage — Obstruction to highway— 

Immediate access to private property--^ Blocking of. 

The rule requiring special damage in cases of obstruc- 
tion to a public highway is qualified in cases where the 
plaintiff complains of an interference with hts beneficial 
enjoyment of property thereby. A right of immediate 
access from private property topoblic highway or vice 
versa is a private right distinct Uom the t!|^ of the 
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1 owner of the property to use the highway itself as one of 
the public, the vlolatioli or infringement of which 
furnish a cause of action in respect of an obstruction 
the public way, without any further proof of special 
damage. (Case-law discussed). (Miyogi, A* /* C*) 
SHEONARAYAN Vi DlNDAYAL. 27 N.L.B. 213-I.B. 
1931 Nag. 161-134 I.O. 678-A.IB. 1931 Nag. 189. 
— - Special damage— Obstruction to hightvay — Right 

of action. 

The rule of English Common Law Kis been applied 
in India as a rule of equity, justice and good conscience 
— that no action can be maintained by one member of 
the public for the obstruction Of a highway without 
proof of special damage. 9 Mad. 463; 3 Cal. 20 (F.B.).; 
2 Bom. 457; 2 Bom. 469; 23 C.W.N.91; 26 C.W. 
N. 587, Foil. (fVort, J.) MAHOMED DiN MlAN v» 
Mr. ATIRAJU KUER. 10 Pat. 668-I.B. 1931 Pat 
383-133I.C. 463-12 Pat.li.T. 885-A.IB- 1931 
Pat. 418. 

Suit for — Defence to— JVant of muirality. 

The C'ourt of Wards in management of a minor 
zemindar's estate put up his leasehoM pi^perties in 
auction. The defendant was the highest bidder. In a 
suit for damages against the defep<lant, 

Held, that the want of mutualily between the minor 
zamindar and the defendant was no defence. (Krishnan 
Pandalai, J.) DOMBERU BANDA v. SKI RaMACHAN- 
DRA DEO 1983 M.WN. 818. ♦ 

Trespass and assault— Use of abusive language 

— Relevancy. 

Though the mere use of abusive language is not 
actionable unless special damage is proved, yet where the 
cause of action is based on trespass and assault, the 
amount of damages may be indefinitely enhanced by 
evidence of malicious motive or violent and insulting 
conduct on the part of the defendant. In that connec- 
tion, the use of abusive language may properly be taken 
into account to enhance the damages. 26 Cal. 653, Dlst, 
(Rowland, J.) SHEO NaRAYAN PATHAK f/. LaLMAN 
Pathak. I.B.1931 Pat. 484- 134 I.O. 628-12 Pat. 
L.T. 698-A.I.E. 1931 Pat. 404. 

Trespass — Measure of damages — Depreciation 

in selling value as the basis* 

In respect of injury done to land by trespass, the 
measure of damages is the depreciatioif in the selling 
value of the land, not the amount required to put the 
premises in repair. It is only where no adequate com- 
pensation could otherwise be given that a decree for 
restoration should be passed especially in a cate where 
the cost of restoration is much more than the deprecia- 
tion in the value of the land, (Suhrawardy and Jack^ 
jj.) Krishnalal Saha Choudhury v, Radhika 
Mohan Das. IB. 1931 Oal. 637i*l88 1.0.109- 
' 53 O.L.J. 148- A.I B. 1931 Oal. 462. 

Trespass— Suit for use and occupation— Main^ 

tainability. 

The action for use and occupation is founded In 
English Common Law upon a permission, expressed or 
implied, giving rise to a presumption that a reasonable 
compensation for the use of the premises has been agreed 
upon between the parties ; so that the action is not, 
according to English authorities, maintainable against a 
wilful trespasser who sets up a tenancy for a thiPd person 
claiming adversely to the plaintiff. But in India, 
actions of this kind against trespassers are recognized^- 
17 C. 541; 22 M. 149; A.! R. 1925 Lah. 196; A.I.R, 
1928 Nag. 118. The question, however, was left open, 
{Doraiswami Iyer, C.Jf) HUSSAIN Bl v* ABDUL 
rahimaN Saheb. a Mys.L.J. 443. 

DAMDUPAT. See (1) C. P. CODE, S. 34. 

(2) Interest, 
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DANOINO GIBL. See HINDU LAW— ADOPTION 
AND SUCCESSION. 

DANGEROUS DRUGS ACT (H OF imy-Seope- 

Jf^eirofpeciive, 

Where a conspiracy punishable under S. 120-B, I. P. 
Code, and Opium Act is formed before Act II of 1930 
came into operation but continues to exist even sub- 
sequent to the coming into force of the Act and a pro- 
secution is launched, reference to Act II of 1930 can be 
made in the charge and the sections of the Act can be 
applied and the^accused can be punished with the punish- 
ment provided for in the relevant sections of the Act. 
{Cosieih and M. C, Ghose, //.) ABDUL RAHMAN v. 
Emperor. 62 Oal. 749 » 166 10. 678 = 36 Or D J. 
982«8 B.O. 21 = 1936 Or 0. 467 *A.I.R. 1936 Oal. 
316 . 

Ss. 2 (b) (1) and (ill) and (g) and 14— ‘ 

faciured drug^' and ' coca derivatives'' — Meaning. 

The expression “manufactured drug” is not exhaus- 
tively delved in the Act. S. 2 (^) merely provides as to 
what “maiififactured drug” includes. Among other 
things, it includes all “coca derivatives” which expression 
is defined iiTS. 2'^^) (i,v) as “cocaine, that is methyl 
benzoyl laevo ecogcnine having the chemical formula 
C-l7, H 2l, No. 4, an^ its salts.” The expression “coca- 
derivatives” also includes “crude cocaine.” (^Niama' 
tullah, J.) SaDLU 57. Emperor. 166 1.0. 408 = 7 
B.A. 926 =36 Or.L J. 742*1934 Or.O. 438 = A LB. 
1934* All. 374. 

Ss. 7 and 20— -Possession of ^pium for delivery 
at foreign place — Stage of preparation-^Off'ence whether 
constituted. 

The accused was found travelling in a bus to Tran- 
quebar carrying certain quantity of opium for O^^^livery to 
a certain person in French territory. He had to leave 
the bus at Tranquebar and make a journey of 6 or 7 
miles. The accused having been prosecuted under Ss.7 
and 20 of the Dangerous Drugs Act. I 

fields that the acts of the accused amounted to pre- 
paration and not to attempt and that at any rate he 
should be given the benefit of the doubt that he might 
have repented of his intention before reaching French 
territory. {Pakenham fValsh. /.) NarayanaswaMI 
PiLLAi V. Emperor. I.B. 1932 Mad. 647 = 33 Or.L.J. 
682 = 138 I.O. ^86 = 1932 M.W.N. 646=86 L.W. 127 
= 1932 Or.O. 611= A IR 1932 Mad. 607. 

——3. 10 (b) — Possession of beinsi and beinchi — 
Nature of offence. 

“Opium** as defined in S. 3 does not include opium 
prepared or in course of preparation such as beinsi and 
beinchi. Hence a person in possession of both beinsi 
and beinchi is not guilty under S. 9, Opium Act, but if 
guilty under S. 10 Dangerous Drugs Act. (.Page. 
C.J. and Das. /.) EMPEROR v. AH KlM. 11 Bang. 
436 = 6 I.B. (Bang.) 68 -145 I.O. 825 = 34 CrIi J. 
1086 = 1933 Or.O. 997 = A.I R. 1933 Rang. 258. 

“Ss. 22 and 23 —Constables not authorized to take 

shps taken by them’-*Ir regularity. 

Where the constables are not authorized to take the 
steps which they have taken under Ss. 22 and 23, the 
irregularity does not vitiate the trial. (Mir Ahn^ad. 
A./.C.) Habibullah V. Emperor. 166 I.O. 267= 
7R Pesb. 97 = 36 Cr.LJ. 780 = 1936 Or.O. 263= 
A.I B. 1936 Pesb. 47. 

bABKH AST GRANT. also GRANT. 

» -" Setting aside — Powers of Civil Court. 

If the grant of land on dharkhast by an authority com- 
petent to make such grant is proved to have been made, 
juch a grant cannot be set aside by a Civil Court on 
proof of mere irregularities in thi procedure adopted and 
when there is no question of fraud jar want of jurisdic 
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tion. 18 Mad. 434 and 32 Mad. 300, Ref. • (Sundaram 
Cketty. J.) ARUMUGAM PILLAI .v. VELLACHAMI 
ManNady. 1932 M.W.N.1292. • 

DABKHAST RULES (as amended in 1921)— 

Applicability to grants made prior to amendment. See 
Grant— DarkhaSt. 69 M.L. J. 796. 

• " ^Madras Board's Standing Order No. l5, R. 23 

(1) — Applicability — Land transferred to Revenue depart- 
ment, ■ 

R. 23 (1) of the Board’s Standing Order No. 15 
would apply only to land which has been set apart as 
reserve forest under S, 26 of the Forests Act and it is 
only in such a case, no patta granted for such land 
would be valid unless it is granted with the special 
sanction of the collector to be recorded on the face of 
the patta, and unless the Collector has obtained the 
sanction of the Conservator of Forests, before sanction- 
ing the grant of patta. These directions and conditions 
have no application to land which, though originally part 
of the reserve forest, has by means of a G. O. excluded 
from it and assigned to be dealt with by the Revenue 
Department as unassessed waste land. (Sundaram 
Chetty. /.) ARUMUGAM PILLAI V. VELLACHAMI 
Mannady. 1932 M.W.N.1292. 

DARPATNI. See BENGAL PATNI REGULATION 
(VIII OF 1819). 

DASIPUTRA. See Hindu Law— SUCCESSION. 
DATTAKA MIMAMSA. See Hindu Law-Texts- 
DAYABHAGA. See HINDU LAW— StridhaNAM 
and SUCCESSION. 

DEAD PERSON — Decree against. See C. P, CODE, 
O. 22. 

DEATH BED GIFT. See Mahomedan Law— Gift 
AND Succession. 

DEATH OF PARTY. C. P. CODE, O. 22, R. 6. 

I ^ Prior to hearing of appeal. See DECREE — VaLP 

ddy of. 

DE BENE ESSE EXAMINATION. See EVIDENCE 
— DE BEl<E ESSE examination. 

DEBT. Atv(l) C. P.Code, O. 21, R. 46. 

(2) Contract act, Ss. 59 and 60. 

(3) DEBTOR AND CREDITOR. 

(4) Hindu law. 

(5) Succession Act. S. 214. 

(6) T. p. S. 58. 

DEBTOR AND CREDITOR — Appropriatiorf of pay- 
ment — Right of debtor. See also CONTRACT ACT, 
S. 60. 

Appropriation of payment— Running account. 

Where there is a running account between , the plaintiff 
firm and the defendants and a large number of items are 
taken and payments made from time to time, the final 
amount due is a single debt and any payment made is a 
payment to the entire account. (Skemp. J.) DayalA 
Co., Lahore r. Radha Kishan. 168 I.C. 260=8 
R L 214 = A.I.R. 1936 Lab. 659. 

■ . — Assignment of debt — Order by debtor on third 
person to pay out of a specified fund— Effect of. 

An agreement between a debtor and a creditor that 
the debt owing shall be paid out of a specific fund 
coming to the debtor, or an order given by a debtor to 
his creditor upon a person owing money or holding funds 
belonging to the giver of the order directing such person 
to pay such funds to the creditor, operates as an equit- 
able assignment of that part of the debt or funds, to 
which the agreement or order refers. (Tek C hand and 
Monroe. //.) THAKAR DaS BHATIA v . MALIK 
CHAND. 14 Lab. 386= IR. 1933 Lah 412 (2)= 
144 1.C. 6 = 34 P.L,R, 988= A.I.R. 1933 Lab. 102. 
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Compasition deed— Creditor not party thereto, 

electing to abide by it— Right to enforce. Stee CON- 
tract^Right to enforce. 1936 A.W.R 426 = 

A. IR. 1935 All. 441. 

Compoutton deed — Debtor assigning Ais property 

to truUees-- Effect of— Rights of subsequent execution 
creditor. 

An arrangement by which a debtor bona assigns 
Jiis entire property to trustees for the benefit of his credi- 
tors has the effect of divesting the debtor of any interest 
in the property so assigned, although some of the credi- 
tors may not have expressed their willingness to accept 
that arrangement. A creditor who does not assent to 
the assignment can sue the debtor but cannot proceed 
against the property which under the deed of assignment 
has vested in the trustees. The document cannot be 
deemed to have been made only for the debtor’s 
convenience nor can the trustees be tieated as mere 
mandatories. They have a right to claim directly under 
the deed as parties taking a legal and equitable interest 
which cannot be defeated at the instance of a subsequent 
execution creditor. (^AIlstptindIni]f'at^JJf) GoviND 
Ram 2^. Kashi nath. 161 1.0.903=8 R.A 802 = 
1936 A L.J. 360 = 1936 A.W.R. 1432 = A.I.R. 1936 
All. 239. 

Composifton deed — Validity — Debtor allowed to 
reserve small portion of his property to himself . 

The mere fact that the creditors allow’ the debtor to 
reserve a small portion of his property for his own pur- 
pose.s would not invalidate a composition deed, whereby 
the debtor bona pde assigns his properly to tmstees for ' 
the benefit of his creditors. 3 Agra II. C. R. 104, Rel. 
on. {Allsop and Bajpai^ //•) OoviNI) RaM.z'. KaSHI 
Nath. 16110. 903 = 8 R.A. 802=1936 A.LJ. 360 
= 1936 A. W.R 1432 = A.I.R. 1986 All. 239. 

■ ■■■_■ ^.Composition deed — Validity — Debtor assigning 
his property to trw tees — Negligence of trustees — Effect 
of. 

A composition deed by which a debtor bona fide 
assigns his property to trustees for the benefit of his 
creditors cannot be invalidated by subsequent negligence 
on the part of the trustees. 3 Agra H. C. K. 104, Rel. 
on. {Allsop and Batpai, //.) GOVIND RAM v. KaSHI 
NATH. 161 I.C. 903 = 8 R A. 802 = 1936 A L.J. S50 
= 1936 A.W.R. 1432 = A I.R. 1936 All. 239. 

Composition deed — Validity — Eroperty assigned 

to trustees — Trustees emfoivered to engage old servants 
of debtor. 

A composition deed by which a debtor bona fide 
assigns his property to trustees for the geneal benefit of , 
all his creditors is not void, although it empower.^ the 
trustees to engage the old servants of the debtor for the | 
purpose of realiNing the outstandings {Allsop and 
fiaipaiy //.) Go VINO RAM v KaSHI NATH. 161 I. 
O. 903 = 8 R.A 802=1936 A L.J. 360= 1936 A.W.R. 
1432 = A.I.R. 1936 All. 239. 

Debt joint and several'— Judgment without satis- 

faction against one — No bar to action against other. 

A judgment vvirhout satisfaction recovered against 
one of two joint-debtors is not a bar to an action against 
the other, where the debt is joint and several. King v. 
I/oare, \S3 E.K, 206 Ref. ( Agartvala. /.) TRADERS’ 
CO-OPERATIVE Bank, Ltd., Patna v Mallick. 6 

B. P. 367= 147 1.0. 702 (2) = A.I R. 1934 Pat 62 (2). 

■ — -Executor — Borrowing for benefit of estate — 
Right of creditor against estate. 

Where an executrix executed promissory notes as such 
executrix and it appeared the loans were taken for the 
benefit of the estate and the creditor impleaded all the 
parties and applied for a decree binding the estate. 

Efe/d, that the only right which the creditor could 
claim was the right to be'subrogated to the right of the 
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I executrix to be indemnified out of the estate to the 
I necessary extent. It is consequently necessary that the 
! right of the executrix to the indemnity is establishtd 
. l)efore the creditor can be subrogated to such a right. 

Case law elaborately discussed. \Mukerjt and Guha, 

' JJ ) Maharaja sir Manindra Chandra Nandi 
' V, SuDHiR Krishna Banerjee. I.R. 1932 Cai.^4o 
! =1361.0.893=36 C.W.N. 860 = 63 O L.J. 689- A. 
: I.R. 1932 Cal. 182. , 

Joint debt — Several persons jointly liable New 

contract between creditor and some of debtors reducing 
liability — Reduction enures to benefit of all debtors. 
Where a number of persons are under a joint liability 
to pay a definite sum of money and a new contract is 
entered into between the creditor and some of the many 
peisons oiiginally liable whereby the liability is to be 
I reduced from the original aniount to lesser amount, tha 
, reduction enures pro tanto for the benefit of the persons 
oiiginally liable as well as for the benefit of the persons 
' actually parties to the contiact. {Courtney-1 eri ell. C. 

J. and Lnby. J.) MT. LaLTAPATI KUER v NARAIN 
' Mahton. 14Pat. 276 = 7 R.P. 287 = 16210. 989 = 

A I R. 1934 Pat. 663. 

Loan — Repayment ^Implied term. 

When a loan is contracted, it is an implied term of 
the agreement between the debtor and creditor, that 
the loan shall be repaid. (Eage^ C. Baguley. Sen, 
Leach and Dnnkley, // ) MaUNG CHIT ROSHAN 
N.M.A. Kareem Oomer & Co. 12 Bang. 600-152 
10. 1038 = 7 R.R. 184 = A.I.B. 1934 Rang. 889 
(F.B.). 

'Mistake of fact — Auction purchaser getting sym- 

bolical possession — Payment of rent to Zamindar — Suit 
for refund — Mainiatnability. 

Where an auction-purchaser at a patni sale obtained 
symbolical possession and paid rents to the zamindar 
but the sale was subsequently set aside. 

Held, that the payments were not made 
under a mistake of fact, and cannot be treated as money 
paid without consideration and the auction-purchaser 
cannot maintain a common law cause of action for money 
paid without consideration. {Rankin, C. J. and Pear- 
son, /.) ABDUL Hamid Sardak v. Bijov Chand 
Mahatap. 1361.0. 472 = 36 O.W.N. 238=64 O.L.J. 
302 = A.I.R. 1932 Cal. 108. 

—Negotiable security — Passing of for debt — F.ffect 
— Ptesumption of conditional payment. 

The giving of a negotiable security by a debtor to a 
creditor operates only as a conditional payment and has 
not the effect of satisfying the debt, and the presump- 
tion arising from the giving of such negotiable-instru- 
ment is that the debt is conditionally paid. {Mahade- 
vayya, O.C.J. and Shankaranarayana Rao, J.) MUNI- 
SUBBIAH V. MUNGUMULL JESSA.SING SaIT. 12 MyS. 

L.J. 279 = 39 Mys.H.O.R. 342. 

——Personal liability — Running account — Shop 

offered as collateral security. 

Where the dealings betw'een the parties were in a run- 
ning account, the meie fact that a shop has been offered 
as collateral security does not relieve the debtors of their 
personal liability and the creditor is legally entitled to 
claim a personal decree against the debtor in the event 
of the sale proceeds of the charged property being 
found insufficient to meet his dues. {Tek Chand and 
Dm Mahomed, J J.) KESARI MAL UMRAO SiNGH v. 
Tansukh Rai KIDAR NATH 16 Lab. 137 = 163 I.O. 
1064 = 7 R.L. 603 = 37 P.L.R. 482= A.I.B. 1934 Lab, 
766. 

Place of repayment — Debtor to go to creditor. 

Where no application has been made by the debtot 
to appoint a place ior the perfo’ mance of the promi'-e, 
the place of perfor: lance is to be determined w’ith lefer- 
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ence to the intention of the parties, and that in doing 
so, regard should be had to the fact that the obligation 
to pay the creditor involves the further obligation of 
finding the creditor so as to pay him. On an urgent 
request of defendant for a loan, the plaintiff deposited 
Rs. 500 with the Kothi at Hyderabad to be paid to 
defendant through the branch of that Kothi in Karachi. 
The plaintiff in his plaint averred that the loan had to 
be returned at Hyderabad. The plaintiff brought the 
present suit sfi Hyderabad. 

that even if there was no promise to return the 
money at Hyderabad and the agreement between the 
parties was silent on that point, the defendant who had 
promised to return the loan must be presumed to have 
prornised to return it at Hyderabad. 5 Kang. 45l 
(P.C.), Foil (Ferrers, /,C. and Mehta, 
TULJAKAM nOWLATRAM v. WaDHUMaL PAMANAS. 

I.R. 1033 Sind 118-142 I.O. 844»A.I.R. 1933 
Sind 62. 

Place of re payment of debt — Duty of debtor to 

.seek out c*'^ditor — Loan under negotialile instrument — 
Where payable. See NEGOTIABLE INSTRUMENTS ACT, 
S. 70. 155 1.C. 953 - A.I.R. 1935 Nag. 144. 

'Place of re payment — Duty of debtor to find out 
creditor — Deposit paid under contract — Conversion into 
debt — Suit to recover, 

'I'he plaintiffs entered into a contract with the defend- 
ant, by which the latter agreed to employ the plaintiffs 
as their sole agents in connection with a business. In 
pursuance of the arrangement, the plaintiffs sent to the 
defendant a certain amount by way of deposit, Ihe 
arrangement having been subsequently cancelled, the 
plaintiffs sued for damages and for rejovery of the 
deposit amount. 

Held, that the money advanced became a debt after 
the cancellation of the agreement and the rule that the 
debtor should find his creditor was applicable and the 
agent may bring the suit where he resides. {Pang^nekar, 
y.) Chamfaklal V, Nectar Tea Co. 67 Bom. 
306«I.B. 1933 Bom. 273-143 I.O. 335=35 Bom.L 
R. 168-A.I.R. 1933 Bom. 179, 

Place of re payment — Mortgas:e debt, 

A moitgage debt is payable at the place where the 
mortgagee reside.s, for unless a particular place be ag- 
reed upon for payment of mortgage debt, a ixjrsonal 
tender is generally necessary. i^Mittcr and A/,C, Chose, 
//.) IJHARANIDHAR ROY V, P. D. SETHI. 60 Cal 
782-I.B. 1933 Oal. 476-143 I.O. 786 = 37 0 W.N. 
439-5 7 O.L.J. 206-A.IB. 1933 Cal. 379. 

' ' "Plea of discharge— Proof — Onus. 

In a suit for recovery of money the defendant pleaded 
payment and produced a baki on which he said there : 
was the planti^f^s thumb-mark. The plaintiff denied = 
the thumb-mark. 

//eld, that the initial onus was rightly placed on the ■ 
defendant but as soon as the finding was given that the ! 
thamb mark was that of the plaintiff the onus shifted. ! 
(^//arrison aud Tek ('hand, //.) Bal MOKAND r». I 
Ram Lal. I.R. 1931 Lah. 836=133 I.O. 867-32P. 
li.R. 407. 

'^Promissory note — Suit against one legal repre- i 

sentative^of deceased executant— Other legal representa- j 
ti ves added after It mt tati on — Effect of, \ 

A creditor is no doubt entitled to a simple money i 
decree against the legal representatives of a deceased i 
executant of a promissory note, and to realize that 
decree froni his assets. But if more than one person is j 
in possession of those assets, every one of those persons i 
is, to the extent to which he is in possession of the | 
a'ssets, a legal representative of the deceased. The 
mere fact that one of th^n is implssicKid as a defendant J 
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' within time could not warrant the passing of a decree 
against the others who are not made defendants till the 
period of limitation for the suit expires. The* decree 

i that is passed against the legal representative who is 
impleaded in time is confined in its operation to the 
assets, if any, of the deceased in his hands, and the 
a.ssets in the possession of the others could not be distur- 
bed in execution of that decree, {/gbnl Ahmad, /.) 
ManniGirz/. Amar Jati 160 I.O 1030-8 R.A. 
691-1936 A.L.J. 431-1936 A.W.R. 1602 -A.I.R. 
1936 All. 94. 

Remedy — Obligation of debtor — Nature of — 

Remedy of creditor — Right to perpetual injunction res* 
training sale of properties by debtor. See SPECIFIC 
RELIEF ACT, S. 54. 18 N.L. J. 123. 

Remedy — Promissory notes executed by ivay of 

settlement of accounts — Right of action based on settle- 
ment of accounts. 

Where promissory notes are executed by way of set- 
tlement of accounts, the notes must be treated as condi- 
tional payment of the amount found due at the settle- 
ment, and so long as the notes are outstanding and 
as long as the rights thereunder are enforceable, the 
right of action based on the settlement of accounts is 
kept suspended. (Baguley and Ba U, J/.) Ma Kyi v. 
P. R. M. A. C. T. V. R. CHRTTIAR FIRM. 159 I.O. 720 
-8 R.R. 277- A.I.R. 1936 Rang. 366. 

Remedy — Promissory note for loan — Effect — Suit 

on debt — Maintainability. 

The giving of a negotiable secuiityby the debtor to 
the creditor operates only as a conditional payment and 
not as satisfaction of debt, unless the parlies agree to 
treat it so ; and such conditional payment is liable to be 
defeated on non-payment at maturity. If the instrument 
given by the debtor is itself the consideration for the 
loan, or if it is accepted as accord and satisfaction of 
the original debt, the lender is restricted to his rights 
under the instrument, and he must stand or fall by it. 
But if it is agreed between the parties that the instru- 
ment is merely a collateral security for the re- payment of 
the loan, the lender has a right to sue on the original 
consideration, independently of the security and without 
regard to his rights under the instrument. {Page, 
C.J., Ba^uley, Sen, Leach and Dunkley, //.) MauNO 
Chitz/. koshan n. M. a. Kakkem OOMER & CO 
12 Bang. 600 = 152 I.O. 1038-7 B.R. 184 -A.I.R. 
1934 Rang. 389 (F.B ). 

Remedy — Right to sue for debt — Dissipation of 

security by creditor. 

If a creditor holding security sues for his debt, he Is 
under an obligation on payment of the debt to hand over 
the security and if having improperly made away with 
the security, he is unable to return it to his debtor, he 
cannot have judgment for the debt. Hence where the 
security has been dissipated, he cannot sue to recover 
the debt in respect of which the security was furnished 
and the Official Assignee of the creditors* estate is in no 
better position. {Leach, J,') OFFICIAL ASSIGNEE 
Harikkishna & SONS. 156 I.C. 1044-8 R R. 66» 
A.I.R. 1935 Rang. 201. 

■ Right to sue for accounts — Assignment — Vali^ 

dity. 

Where at the time of the assignment, a liquidated 
amount had become due to the assignors of the plaintiff, 
the assignment of a right to recover this debt is more 
than a mere right to sue for accounts and it does not 
therefore offend the provisions of S. 6 {e), T. P. Act. 
The mere fact that a calculation will have to be made 
before determining the exact amount does not make 
that amount any the less a debt due the assignors 
validly assignable in law. {Madhavan Nair and Jack 
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soft,//.) Mathu V. ACHU. 57 Mad. 1074== 161 
1.0. 353-7 R.M. 123 = 40 L.W. 624 = A.1.R. 1934 
Mkd. 451 = 67 M.L.J. 158. 

— - 'Stius of debt — Principal and agent — Separate 
accounts at two places. 

As a general rule the situs of a debt is the residence 
of the debtor but there is either a parallel rule of vali- 
dity or at any rate an exception to be found in situating 
the debt in the place where it is properly payable. The 
principal .9 employed the agent Oto enter into executory 
contracts of purchase and sale for him both in Indore 
and in Bombay. The agent’s head place of business 
was in Indore. Separate accounts were kept in Indore 
and Bombay and the transactions were kept distinct. S, 
who w’as employed at the Court of Indore, was in the 
habit of giving orders for his Bombay account in Indore 
where they were transmitted if necessary at his expense 
by telegram to Bombay, and made and received pay- 
ments in respect of the Bombay account in Indore. The 
agent was under liability at any time to account to the ' 
principal for his transactions, and to pay to the principal 
any balance due on such accounting. 

//eld, thdt the accounting would in ordinary circum- 
stances take place in Indore where the head office of the ^ 
agent, was, and where both parties resided. It would ; 
«ot be part of the obligation of the agent that he should 
have to pay to the principal sums due on one account 
without setting against them sums due to the agent on 
another account. There being no sole or primary obli- 
gation to pay in Bombay, and no exclusive right to suit , 
in Bombay, and both parties being resident in Indore, 
the debt was situate in Indore. (foid AtJbtn,) 
CHATURBHUJ PIRAMALz/. CHUNILAL OOMKARMAh. 
60 I.A. 211 = 67 Bom. 474 = 1 R. 1933 PC. 146 = 37 
O.W.N. 826 = 1933 M.W.N. 705 = 57 O.LJ 487 = 
1933A.IiJ. 629=36 Bom.LR. 799 = 38 L.W. 71 = 
143I.C. 211 = A,I.R. 1933 P.C. 150=65 M LJ. 37 
(P.C.). 

Subrogation — Debt due to Bank — Third party 

paying debt and taking back title-deeds — Right of third 
party to he subrogated to the rights of the Bank, 

One P was indebted to the Bank in the sum of 
Rs. 10,000, payment of this amount being secured by the ! 
deposit of certain title-deeds. An arrangement was , 
entered into between P and .S’ by which the latter advanc- i 
od to the former a sum of Rs. 35,000 of which 1 
Rs. 10,000 were paid to the Bank and the title deeds ; 
taken back. Subsequently P was adjudicated an insol 
•vent on his property vested in the Official Receiver. S ■■ 
.put forward his claim as a creditor and contended that , 
qua the sum of Rs. 10,000 he was in equity entitled to be 
subrogated to the Bank. 

Held, that it was clearly the intention of the parlies ; 
that out of the Rs. 35,000 advanced by S the debt due ; 
to the Bank was to be liquidated and therefore S was 
entitled to be subrogated to the Bank. {Shadi Lai, 
C.J, and Broadway, /.) SlTA Ram v. KartaR ; 
Singh. 6 I.R. (Lah.) 191 = 146 1 C. 239=34 P.L.R. 
477 = A.I R. 1933 Lah. 416. ; 

■ ” "^Subrogation — Payment by mere volunteer, ' 

A mere volunteer is not entitled to the bene6t of any j 
payment that he might make on behalf of a debtor j 
whether it be to redeem a mortgage or to pay off a j 
simple money debt. Hence the right of subrogation i 
does not extend to those persons who pay off other 
people’s debts without having any concern in them. 
{Addison nd Din Mahomed, //.) FateH Chand v, 
Moti Singh. 16 Lah. 1066=168 I.O. 78=8R.L. ' 
176 = 38 P.L.R. 127 = A.I.R. 1936 Lah. 523. 
—^^Unconscionable bargain — Interest exceeding 
Ainoun t of loan enormously. 


' D£OREB<~Aihendm6nt of. 

A debtor who does not choose to pay has no right to 
complain that the amount of interest has reached an 
, enormous figure In course of time. The fact that th^ 
sum claimed enormously exceeds the amount originally 
. advanced is no ground for holding that the transanction 
is unconscionable, unless it also appears that there was 
; something unconscionable, either in the original dealings 
or in the subsequent stages of the transaction, (^f/ilton 
.. and Rangi ImI, J/,) NANUN v, T.ACHHMAN. 7 R.L. 
281 = 1621.0. 622= A.I.R. 1935 Lah. 38. 
DEBUTTBR PROPERTY. See IIiNuu Law- 
Religious Endowment. 

DECLARATION. Decree— Setting aside. 

(2) Specific Relief act, 
S.42. 

DECLARATION OP TRUST. See{\) Hindu Law 

—Religious 

Kndowment. 

(2) Mahomedan 
Law— Wakf 

(3) Tr*’ST. 

(4) Trusts Act 

DECLARATORY DECREE. See Specific Relief 
Act, s. 42. 

Relief. See SPECIFIC Rflief ACT, S. 42. 

Suit. See (1) COURT FEES ACT, S. 7 (tv) (c) 

AND (v) (b) and SCH. II, 
Art. 17. 

(2) Specific relief act, S. 42. 
DEOEBB. See also (1) C.V. CODE, SS. 2 (2), 47, 96, 
152 AND O. 9, R. 13. 

(2) Execution. 

Amendment of. 

Binding nature. 

Compromise decree. 

Conflicting decrees. 

Construction. 

Costs. 

Date of. 

Executahility. 

Execution. 

Ex parte decree. 

Form of. 

Fraud. See Ex parte decree and setting 
ASIDE. 

Instalment decree. 

Joint decree. 

Liberty to apply. 

Mesne profits. 

Minor. 

Mistake. See Mesne profits. 

Modification of. 

Mortgage decree. 

Partition decree. 

Preliminary decree. 

Priority. 

Rectification. 

Setting aside. 

Stamp. 

Validity of. 

Amendment of. 

Amendment of. See CIVIL PROCEDURE CODE, 

S. 152. 

■ •"Amendment of — Conditions, 

The only cases in which the decree can l)e amended 
by the Court which passed it are as follows: (1) Wheie 
there has been a clerical or arithmetical mistake or an 
error arising from an accidental slip or omission (S. l52, 
C. P. Code). (2) Where the Court itself finds iA 
decree as drawr\ up does not correctly state what the 
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DEOBEE—Amendment of. 

Court actually decided and intended to decide provided 
the amendment can be made ^^ithout injustice or in 
terms which preclude injustice. A.I.K. 1933 C. 627; A. I. 
K. 1926 P.C. 136 ; Ainsworth v, Wtidtng^ (1896) 1 Ch. 
D. 673 and In re Swire^ 30 Ch. D. 239, Rel. on. 
i^Nastm Alt and Henderson^ / J.) HEEMANTA KUMAR 

Chose 7y. Kajendra Mondal. 168 l.o. 486*^8 
B.0. 186-62 O.L.J.79 = 39 O.W.N. 1296-A.I.B. 
1935 Cal. 619. 

An/tUdmeni of— Court's powers — P/ittce to parties 
— Necessity. 

Thou{»h no notice is necessary for amendment of 
decree by Court, it would be unfair to allow a decree to 
be amended without an opportunity bting given to the 
party who will be affected by the amendment. 32 C. 
253 fF.H.), Appl. {Nastm Ah and Henderson^ JJ.) 
Hemanta Kumar Chose 7*. Kajendra Mondal. 
168 1.0. 436-8 B.O 186- 62 C.L.J. 79 -89C.W.N. 
1296-A.I.B. 1936 Cal. 619. 

Amendment of — ISuit lor — Competency. 

A suit/Joes not lie for the rectification of a decree. 
8 C.W.N. 473, Diss. {IVort.J,') MahiNDRA Narain 
7. Mt. Laljhari Kuar. l.B. 1931 Pat. 366 = 133 
I.O. 366-12 Pat L.T. 466- A.I.R. 1931 Pat. 296. 
[Bel. 62 M.h.J. 350(353, 362).] 

Binding nature. 

— ; binding nature — Partnership suit — Declaration 

by Court on taking of accounts — Ex parte defendant. 
See 1*ARTNERSH1P. A.I.R. 1934 Mad. 666-67 
M.L.J. 413. 

Binding nature — Person not party. 

It is an elementary rule of law that a decree cannot 
bind a person who was not a party to it, (^Agha 
fiatdar, J.) DHANPAL SinGH v. Mt. FaHIMAN. 
7 R.L. 477 -163 I.O. 870 = A.I B. 1936 Lah. 203. 
Compromise decree. 

See also COMPROMISE. 

Compromise decree — Payment in instalments — 

Property offered as security — hffect. 

A decree was based on a compromise and provided 
for payment of the decretal amount in certain instal- 
ments and it also recited in the end that certain house 
properly will be considered as mortgaged for satisfac- 
tion of the deciAss. 

Held, that the mere fact that the house property was 
to be considered as mortgaged for the satisfaction of 
the decree w-ould not convert the deciee into a mortgage 
decree under O. 34. {Bhide, J ) CHAMAN Lal Bodh 
Kaj 7/. IliRA Nand Jai Kam Singh. A.I.R. 1934 
Lah. 176 (1). 

Conflicting decrees. 

■ Ctmflictinpf' decrees — First decree to be regard- 
ed as dead — Last one, effective decree between the 
parties. See C. P. CODE, S. 11— -SCOPE. 156 I.C. 
671-1936 A.W R. 270 - A.I.R. 1936 All. 646. 

■ ■T Conflicting decrees — Later one prevails. 

In case of conflicting decrees the later must prevail 
and the reason for this is that the previous decree cannot 
be looked into and must be held to have been discharged 
by the later decree. {^Staples. A J. C.) Mir GULAM- 
ALLI V. Kahimuddin. 31 N.L.R. 211-166 I.O. 
726«A.I.*R. 1935 Nag. 122. 

Construction. 

Ambiguity. 

COMPROMISE DECREE. 

CONSENT DECREE. 

Costs. 

Declaratory decree. 

Expxutability. 

Maintenance deijree. 


I DBOBEB— Construction— Compromise decree. 

! Mesne profits. 

! Mortgage decree. 

Reckoning of period. 

! Reference to issues, judgment and plfad- 

; INGS. 

j Rent decree. 

; Skitlement decree. 

Miscellaneous. 

I Ambiguity. 

I 'Construction — Ambiguity. 

' In case of doubt in the construction of a decree, the 
benefit of it should be given to the judgment-debtor. 
{Smastara and Smith, JJ.) MaTHURA PRASAD c. 

I Mt. ASGhari Khanam. 6 B.O. 306 = 147 I.O. 788 = 

; 11 O.W.N. 36 = A.I.R. 1934 Oudh 46. 

— Construction — Ambiguilty — IVords capable of 

more than one meaning — Reference to relevant papers 
' and circumstances. 

\ To ascertain the meaning and effect of a decree of 
any Court it is permissible, where the words are cap- 
able of more than one meaning, to look at all relevant 
I papers and circumstances which were before the Court, 

I and the objects which the directions contained in the 
I decree were aimed to achieve. Of two possible con- 
I structions the Court will not accept the one which leads 
, to plain injustice and make its own decree an instru- 
ment of depriving parties, whose case had not been 
I heard and decided, of valuable and cherished rights, 

' which no one had any intention to destory. {fVallace 
and Pandalai, //.) ManA ViKRaMA RAJA v. ThaT- 
I tamangalath. 64 Mad. 632 = 131 I.C. 19 -A.I.R. 

; 1931 Mad. 328. 

I Compromise decree. 

! See also ExeCUTABILITY, infra. 

\ Construction— Compromise decree — Decree by 

I Settlement Court — Creation of mortgage* 

I Where in a suit filed in the settlement Court, the 
I plaintiff claimed the land in suit as his brit or under- 
j proprietary tenure, and the defendant talukdar contended 
j that the land was not the brit of the plaintiff but that it 
1 was mortgaged to him and the suit was compromised by 
I the parties and the compromise was to the effect that as 
' soon as the defendant talukdar paid a certain sum to 
: the plaintiff, the latter and his heirs would give up the 
I land and have nothing to do with the property, and the 
. judgment of the Settlement Court embodied the term^^ 

I of the compromise. ♦ 

I Held, that the parties, by the compromise, and the 
j judgment of the Settlement Court which gave effect to 
' that compromise, created a fresh mortgage in respect of 
[ the land in suit and there w'as thus a novation of con- 
tract. {^Nanavutty, J.) BhaBHUTI PraSAD w. Par- 
I bati Kaur. 165 I.C. 634 = 7 R 0.608 = 1936 RD. 

I 243 = 1936 O.W.N. 533 = A.I.R. 1936 Oudh 366. 

Construction — Compromise decree — Partition 

\ suit — Allotment of properties and debts — Rights of 
creditors to enforce charge — Transaction 7vhether. 
amounts to trust for creditors. 

' In a partition suit the parties entered into a compro- 
t mise decree by which certain properties were given to 
I certain branches to which also were allotted some debts 
and then it was provided “that until the said debts w’ere 
I fully discharged, the properties allotted to the several 
persons should be liable in the first instance”. The 
subsequent conduct of the parties showed that the parties 
did not intend to create a charge in favour of the 
creditors. 

Held, that the compromise merely contained a con- 
tract of indemnity conferring no benefit on the creditors 
and that the latter could not sue to enforce ths same^ 
because the compromise neither created a trust for ere- 
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IS 


DECREE --Constructioii-<Consent decree, 
ditors nor a charge in their favour* 1917 M.W.N. 553 
and 1921 M. W. N. 6.80, Ref. (^Jackson and Pakenham 
iVdlsh, >/.) SURYANARAYANA RAO z/. BaSIVIREDDY. 

66 Mad. 436 =I.R. 1932 Mad. 622 = 139 1.0.136 = 
1932 M.W.N. 44 = 35 L.W. 490= A.I.R 1932 Mad. ! 
457 = 62 M.L.J. 633. 

Consent aecree. 

— — ■ „ c’onstruttion — Consent decree — Option to execute^ 
A consent decree provided that “in default of pay- 
ment of two consecutive instalments by the Receiver 
and in breach of the terms in Cl. (</)“ (as to insurance) 
execution should be proceeded with. 

/leidy that the effect is that in default of payment of 
two consecutive instalments the plaintiff will be entitled 
to execute the decree and in case of a breach of coven- 
ant to insure the plaintiff will be similarly entitled to 
execute the decree. {Kanhn, C.J. and C, C. Chose ^ /.) 
CHANDRA Nath Bagchi z/. Nabadwip Chandra 
Dutt. I.R. 1931 Cal. 494- 131 I.C. 702 = 35 
O.W.N. 9 = 63 C.L J. 329 = A I.R. 1931 Cal. 476. 
Costs. 

Construction — Costs — 'Costs of the suit*— 

Whether includes costs of defendant against whom no 


DECREE—Constniction— Execatabllity. 

Construction — Declaratory decree or executory 

one. 

Decrees can be construed to be executory or declara- 
tory. {^Almond y J,C, and Kazt i\ftr Ahmad y A.J.Cf)* 

Khan Mahomed Nawaz Khan v. Shiva Ram 
SINGH. 1611.0 236=7 R. Pesh. 16 = A.I.R. 1934 
Pesh. 64. 

i Const riictton — Declaiatory decree or one for 

posse sst on, 

\ The award on which a decree was passed was to the 
I effect that the lands situated in the villages in question, 
j which w'ere entered in list W, were the joint property 
j of the parties in equal ^hares and in the decree sheet 
what was said was that the pai lies were declared joint 
ow'ners in equal shares of the lands specified in list A 
filed with the award. 

Heldy itw'as impossible to interpret this document as 
being a decree for possession. and SaUyJJf^ 

Thana Ram v. Himtu ram. 157 I.O. 816 = A.I.R. 
1936 Lah. 96. 

Executability. 

——Construction — Exec utabil tty — Compromise decree 


relief is sought, mortgage suit. 

The expression “the costs of the suit” in a decree By a compromise, the plaintiff became a mortgagee by 
means all costs of the suit including the costs in re'^pect conditional sale m le^pect of the propeities mortgaged, 
of defendants against whom no relief had been obtained the decree was passed in these terms: it is 

by plaintiff. iWadiUy /.) RamGOPAL z/. SECRETARY ordered and decreed that the suit be decreed in tei ms 
OF State. 67 Eom. 589= I.R. 1933 Bom 220=142 of the petition of compromise filed on behalf of both, 
I.O. 367 = 35 Bom.L.R. 105 = A.I.R. 1933 Bom 106. pai ties, that the parties be bound by the tei ms of the 

Construction— Costs— Decree including costs not compromise and they do get their respective remedies in 

allowed under the rules — Duty of Com t to correct. accordance therewith and that the petition of compro- 

Where the judgment awards costs to a party, it mise which has been filed do form part of the decree.” 
implies costs allowed by the rules. If the decree includes fffldy that the decree not only declared the rights 
costs which are not permissible under the rules, the ' of the parties under the solenania but directed certain 
decree is not in accordance with the judgment and does acts to be done ^and was capable of being executed, 
not correctly state what the Court intended. It is there- (^Nastm Alt and Khundkary JJ,) SURENDRA Na^^ 
fore the duty of the Court to correct it so as to make it Saha v. Kanai I.AL Dugar. 162 I.O. 864 = 7 R.C- 
in conformity with the judgment. {Alasim Alt and i 324 = A.I.R. 1934 Cal. 736. 

Henderson, //.) HemaNTA KuMAR v. RAJENDRA i Construction— Executability — Decree against 

MONDAL 63 Oal. 181= 158 I.O. 436 = 8 R.C. 186= managing committee of school— Execution against assets 
62 0.L J.’79 = 39 0. WN. 1296 = A.I.R. 1935 Cal. 619. of school. . . , 

■ — ' Comt ruction — Costs — DitecUon directing dc fen- A decree against the managingconmiitteeofanun- 

dants to pay costs— Personal liability. incorporated association, for example a school, with a 

A direction in a decree directing defendants to pay I direction that the managing committee are not personal- 
costs amounts to a personal decree against them to that , iy liable must be reasonably construed to mean a decree 
effect, even if .such defendants are Dharmakartas, unless | against them in their representative capacity and binds 
it is expressly provided that the costs are to be recover- i the school even if the members of the managing corn- 
ed only from the estate which they administer. {Cur- , mittee change after the decree; such a decree can be 
g^nveriy /.) PanchakSHARI 7'. Ven KATA RATN A M. , executed against the assets of the school at the time of 
68 Mad. 160 = 160 I.O. 87 = 6 R.M. 688 = 40 L.W. i execution; it is enough if all the members of the present 
22 = 1934 M.W.N. 1178 = A. I.R 1934 Mad. 430 = 67 | managing committee are on the record before execution 
M.L.J. 209. is to proceed with and the members of the managing 

—Construction — Costs — Joint and ; committee if they pay the debt due by the srhool are 

for costs, I liable to be indemnified out of the as-els of the 

Where the decree for costs did not indicate the pro- ' institution. {Mitt.r andM.C. GhosCy JJf) lARA- 
portioiis in which the costs were to be borne by the . PRASANNA GaNGULY v. NARESH CHANDRA 
respondents, it imposes a joint and several liability on ' ChaKRABARTV. 60 Oal. 794 = I.R 1933 Cal. 438 -- 
all the respondents. 70 I. C. 782, Foil. {Khaja^ 143 I.O. 457= 37 O.W.N. 496 = A.IR. 1933 Cal 329. 

Mahomed Noor and Dhavle, JJ.) JAM UNA PROSAD I Construction — Executability — Reasonable con- 

SINGH Ram SakHI KuER. 1401.0. 874 = I.R. 1933! simetion— Avoiding inexccutabihty. 

Pat. 33 = 13 Pat.L.T. 619 = A.I.R. 1933 Pat. 24. A reasonable construction must alwrays be put on a 

Declaratory decree. decree and the Court should alwrays lean agaiiiSt a con- 

■ ' — " Construction — Declaratory decree. struction which renders a decree inexeculable. {Afiiter 

Where an award on which a decree was passed w’as and M. C. Chose, JJ.^ TaraPRA.SANNA GaNGULY «■. 

to the effect that certain sum is due from defendant to NARESH CHANDRA ChakraBARTY. 60 Cal 794= 
plaintiff and several provisions were made for its pay- I.R. 1933 Oal. 438 = 143 1.0.457 = 37 O.W.N. 496= 
ment. A.I.R. 1933 Cal. 329. 

Heldy that the decree w’as a declaratory one. {Middle- Construction— Executability — Suit to declare 

ton, J.C. and Almond, A. J, C.) RAM CHAND v, rent decree void— Order that decree holder is entitled to 
SUNDAR LAL. 167 I.O. 866 = 8 R. Pesh. 42 = A.I.R. proceed agatnst tenures in arrears, "without prejudiiS 
1935 Pesh. 119, ^ to the rights of the plaintiff s"— Meaning of. 


Q. D. II— 2 
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DBOBEE— Construction '-ExecutaWlty. 

In a title suit to declare that certain rent decrees 
•were null and void, having been obtained by fraud and 
misrepresentation and for an injunction restraining 
execution, an order was passed, that execution might 
proceed against the tenures in arrears only without pre- 
judice to the rights of tlie plaintiff to be decided in the 
title suit. 

Haiti ^ that the order tiid not exclude the share of the 
plaintiff from the execution proceedings against the 
tenures in arrears, ijack and Khundkar^ //•) 
PRAKULLA NA'IH TaGOKK V. I'ARtIK. 154 I.C. 98 = 
7B.0. 436 - 69 O.L.J. 452- A.I.E. 1936 Cal. 13. 

Constrw tion— lixtcutabiltty — Suit for manda- 
tory inf unction — Dismissal — Direction rescinding 
accounts^ 

A suit for a peinianent injunction was disniisbed but 
the Court modified the denee as follows/* — It is de- 
clared that the plaintiffs gumaslhas are entitled to 
prepare and should he allowed opportunity of preparing 
independent acc ounts whi( h the defendant’s gumasthas 
should countersign if correct”. 

J/eld^ that the decree eml)odied a direction and w'as 
•executable. {Venkatasubha Kao and Reilly, JJ.) 
DIIAKMAKARTHA 0I‘ Tiiujmalai V. PrayaoDoss 
JEE Varu. 1932 M W.N. 1069. 

Maintenauce decree. 

ConUi nction — Afainteihince decree in favour of 

Hindu widow-- Charge oier specific items — Rented y 
against other properties. 

A decree for inaintenan'.e obtained by a Hindu widow’ 
against her husband’s coparceneis directed the latter to 
pay rnaintenance at a certain rate out of the assets of 
tlieir joint family and fuither charged certain specific 
items of property with the maintenance. The payment 
of maintcmance having fallen into arrears, the widow 
applied by way of execution for attachment of the family 
house, an asset of the joint family but not an item over ! 
which the charge was created. 

Held, that sinc e the decree had piovided for concur- 
rent execution, the application was legally sustainable 
and it was not incumbent on the dec ree-holder to pro- 
ceed agiinst the security in the tu'^t instance. 

Pci V enkafasnbba Rao . J. — If it is shown in such a 
case that the decree-holcler’s application is mala fide the 
Court may in the exerci-e of its discretion refuse the 
application and compel her to pursue her remedy against 
the security. {V enkatasubba Rao and Reilly y J/.) 
Srinivasa Iyer v. i.akshmiammal, 66 Mad. 343 
-IB. 1933 Mad. 7-1932 M.W.N. 1200=140 I.C 
408 = 36 LW. 714 = A.I.K. 1933 Mad. 33(1) = 63 
M.L.J. 843. 

Mesne profits. 

• Cotnt ruction — Mesne pfofiti — Co-^harer in posses- 

sion of entire land as lessee of the others — Compensation 
tn lieu of nit sne profits suhstquent to the institution of 
suit — Rower of Court to awanl. 

A CO sharer was in possession of the entire land in his 
capacity as a co-sharer and as lessee of the other co- 
sharers. On the expiry of the lease, the other co-sharers 
brouglit .1 suit for joint possession aiul mesne profits and 
a decree was passed in their favoir. Subsequently the 
decree ^\as mollified by disallowing joint possession and 
though compensation was allowed in lieu of mesne pro 
fits, the decree did not specify the period over which 
the payment of compensation was to extend. 

Held, as a matter of construction of the decree, the 
compensation was intended to continue from the expira- 
tion of the lease just so long as the payment of mesne 
, profits would have continued had the original decree 
with reference to them remained in force. So as the co- 
sharcr had throughou^remalned in ^possession the plain- 


DECBEB— Construction— Beference to Judgment. 

tiffs would be entitled to compensation, till the expiry of 
three years from the date of the decree. Although, as a 
general rule, the court has no jurisdiction to gi.e plain- 
tiffs a decree in respect of a cause of action, that had 
not accrued to them at the date of the institution of 
their suit and the plaintiffs are not entitled to a decree 
for compensation in respect of a period subsequent to the 
institution of their suit. {Lord Balanesburgh .) RaGHU- 

BANs narain Singh v. khub i.al Singh. 68 I A. 
299 = 11 Pat. 22=36 L.W. 49 = I.B. 1931 P.C. 266 = 
133 I.C. 730 = 12 Pat.L.T. 737 = 1931 M. W.N. 1301 = 
36 CWN. 949 = A.I.B. 1931 P.C. 209= 61 M.L.J, 
186 (P.C.). 

Mortgage decree. 

Construction — Mortgage decree. 

A decree provided that the mortgagor was to pay a 
certain amount to the mortgagee within a certain time. 
It further provided that if he failed to pay, the mort- 
gagee would be entitled to realise the decree amount with 
interest by the attachment and sale of the mortgaged 
property. 

Held, that the decree was a mortgage decree. {Abdul 
Qadtr, A) Mam Chand 7/. KOSHAN Lal. 14 Lah. 
243 -142 I.C. 769 = I.B. 1933 Lah. 267=33 P.L.B. 
975 = AI.B. 1933 Lah. 48. 

Beckoning of period. 

Construction — Reckoning of period — Act to be 

done by a certain dateR 

When time is given for the performance of any act 
till or by a certain date it includes that date also, so that 
an order ilismissing a petition for non performance of 
that act on that date is without jurisdiction. 39 Mad. 
583 and 55 M.L.J. 274, Foil. {V enkatasubba Rao and 
Reilly, JJ.) CHINNIAH CheTTIAR V. KUMARA- 
Swamiah. 1933 M.W.N. 88 (1) 

Construction — Reckoning of period — Amount to 

be deposited ^^within three months from to day'\ 

The General Clauses Act embodies a principle of 
equity which should be applied to decree apart from 
Statutes. As the date from which one reckons may be 
either inclusive or exclusive, the period to be reckoned 
should exclude the day mentioned. Where the decree- 
holders obtained a decree against the judgment debtor 
that he should pay Rs. 6,000 to the decree- holders or 
deposit the same amount in the trial Court “within three 
months fjom to day”, the date of the decree being 18th 
April, 1933, and that if the sum was not so paid, the 
plaintiff's suit w’as to be deemed to have been decreed in 
full with costs throughout. 

//c’/</,the deposit made on I8tb July, 1933, was within 
time. {Addison and Dm Mohammad, JJ.) PURAN 
ChaND V. MohammAd Hin. 167 I.C. 149 = 8 B.L. 96 
= 38 P L B. 124 = A.I.B. 1936 Lah. 291. 

Beference to issues, judgment and pleadings. 

Construition — Reference to issues, judgment aiui 

pleadings. 

In order to determine what a decree actually decides, 
it is necessary and sometimes it becomes incumbent to 
refer to the judgment on which it is based, to the issues 
in the suit and in some cases to the pleadings. {Suhra- 
wa»dy and Costello. JJ.) GaURI SaNKAR PODDAR 
V. Gurupad.a IIaldar. I.B. 1931 Cal. 577 = 132 
I,C 625 = 35 C.WN. 66 = A.I.B. 1931 Cal. 611. 

Construction — Reference to judgment — When 


permissible. 

A Court cannot look at its judgment to interpret its 
decree where the language of the decree is plain and 
unambiguous. It is only .vhen the terms of a decree are 
ambiguous that it can be interpreted in the light of the 
judgment, 50 Cal. 35, Ref. {Smith, J) RAM SaROOP 
V. JWALA PRASAD. 7 Luck. 421 = 136 I.C. 252»IB. 
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DECREE^-Oonstruction— Reference to plendlnga. 

1932 Oudh 108=^8 O.W.N. 1337==A.I.R. 1932 
Oudh 77^(2). 

— Construction — Reference to judgment and pleads 

?ngi. 

The pleadings and the jadgment must be looked at to 
jiscertain the true meaning of a decree which is uninteb 
ligible. {Ddltp Singh and Bhtde, JJj) MUNICIPAL 

Committee, Sonepatv. Dharam chand. 1621. 
•O. 59^8 R.L. 842=37 F.L.B. 289=A.1.B. 1935 Lah. 
632. 

'Construction of — Reference to pleadings. 

Where a decree against the father and son composing 
a joint family is unrestricted in terms, it is open to the 
executing Court to refer to the pleadings in order to find 
out what the decree really is. {Terrell^ C. /. and 
Khaja Mohammad Noor, J.) SUKHDEO PRASAD 

Narain Singh v. Madhusudan Prasad Narayan 
Singh. 10 Pat. 306 = 12 Pat.L.T. 75 = 132 I.O, 871 
= A.I.R. 1931 Pat. 177. 

[Bxpl. 15 L. 326 (328).] 

Construction — Reference to pleadings — Decree 

against Hindu widow’ — Execution against estate — Prayer 
in plaint claiming relief to her properties — If can be 
looked into — Debt incurred for estate expenses. See 
HINDU LAW— Widow. 68 M.L.J.643. 

Bent decree. 

Construction — Rent decree — Execution, 

The appellant obtained a decree in a rent suit brought 
against two persons who had formerly been tenants of 
the holding and also against the respondents who had 
purchased the holding at a Court sale held in execution 
of a previous rent decree. The decree was for a total 
sum of the amount payable by each, for the periods for 
which they were tenants of the holding. It was executed 
^as a lent decree for the whole amount and the holding 
was put up for sale. 

Held^ that the decree could not be executed as rent 
decree as it included the money which the respondent 
was not liable to pay, that it could be executed only as 
money decree and that the sale should be set aside, 
{Saunders, /.) KESHO PRASAD SiNGH v, MADHO 
PRASAD Singh. 6 I.E. (Pat.) 328 = 146 I.C. 1019 = 
A.I.B. 1933 Pat. 608. 

Settlement decree. 

■ ■ Construction — Settlement decree — Provision for 

^payment of increased rent by thekadar — Enforcement by 
taluqdar.t 

A settlement decree provided as follow’s- “The claim 
of the plaintiffs to be under-proprietors is dismissed. A 
decree is passed for ‘daswandh* and for the theka of the 
village. As regards this theka, the taluqdar is to have 
power to fix a new Jama or to assess or amend the Jama 
in accordance with the practice prevalent in Shahi times. 
In any year in W’hich the talukdar is himself in charge of 
the property or in w’hich the plaintiffs refuse the theka 
The plaintiff will be entitled to receive ‘daswandh' from 
the assets of the village.*’ 

Held, that it was the intention of the decree that the 
tenants should be in occupation so long as they paid 
Jama in accordance with the practice prevalent in the 
Shahi days and that it was not intended that the land 
could be resumed at the option of the taluqdar or that 
the taluqdar could charge an exhorbitant rent. He can 
«ue for ejectment only under Ss. 52 (3) and 7l, Oudh 
Rent Act for non-payment of rent. {Smith, S,M, and 
Oppenheim, J,M.') I.AKHPAT v, JAGDAMBA DEVI. 16 B. 
r. 693 = 12 L.R. 299 (Rev.). 

Miscellaneous. 

- 'Construct i on — Mi seel I aneo us — Secured credt tor — 
Object o* decree taken into account. 

The simple mortgagee of certain goods sued for money 


DECREE— Executability. 

due. The plaintiff however did not ask for a decree 
that the mortgaged goods be sold but urged at the 
hearing that he had a remedy against the goods and in 
the course of the argument insisted upon his right. The 
Court passed a decree w’hich was not clearly expressed 
but the object of which was to give the plaintiff recourse 
to the goods. 

Held, that the position of the plaintiff decree- holder 
is that of a secured creditor. {Mears, C,J, and Sen, /.) 
Munna Lal & Sons v. Official Receiver, 
Jhansi. I.R. 1932 All. 320 (1) = 137 I.C. 208 (2) = 
A.I.B. 1932 All 650 (1). 

Construction — Miscellaneous — Sole plaintiff — 

Suit not Hied in representative capacity — Decree not in 
favour of persons other than plaintiff. 

Where the plaint did not show that it was filed in a 
representative capacity and theie was no mention of 
the other claimant in it or in any other documentary 
evidence or in the decree, 

Held, that the decree should be taken to enure for the 
l)enefit of the sole plaintiff. {Nauavutty, J 
Rahim v, Mohammad Nazir. I.R. 1931 Oudh 379 
= 134 I.C. 476 = 8 O.W.N. 797. 

Costs. 

— CivL — Provision for payment to lolicitor named 

— Right of solicitor to enforce. 

Where a decree piovides that the costs of one of the 
parties should be paid to the solicitors named in the 
decree, the solicitors so named can enfoice the decree, 
notwithstanding the fact that they are not parties to the 
suit, {Tyabjt, /.) KUSIOMJI AND Ginwala v, FaZAL 
Rahim. IE. 1932 Bom. 446 = 138 I.C. 832=34 
Bom. L.R. 670=A.I.B. 1932 Bom.378. 

Date of. 

Date of — decree relating to costs* 

The judgment is split up into two parts. That part 
which relates to costs is postponed until the costs are 
taxed and determined and finally entered in the decree. 
The judgment as regards the costs must be considered to 
be delivered when the costs are taxed and noted in the 
margin and the decree as to costs must date from that 
time. {Tyabjt, /.) RUSTOMJI AND GiNWALA v. 
Fazal Rahim. I.R. 1932 Bom. 445 = 138 I.C. 832 
= 34 Bom. L.B. 670=A.1.B. 1932 Bom. 378. 
Executability. 

See also PARTITION DECREE. 

E xecutability — Compromise in execution — 
Judgment’debtor allowed time tor payment — Exeeu- 
tton adjourned — Decree not extinsjuished. 

Where in course of execution proceedings, on the date 
fixed for sale, the parties made a statement amounting to 
an arrangement by which a certain su’n was to be paid 
by the judgment-debtor in a month and the remainder in 
five months on the first payment being made, three lots 
were to be released from attachment; in the event of 
default in the second payment, the remaining lots to be 
considered as sold to the decree- holders. No final ordc.s 
w’ere passed on the compromise which was merely re- 
corded and the execution petition was adjourned. 

Held, that the order sanctioning the sale subject to 
the terms contained in the statement was not a final 
order sanctioning a new contract and that ’he decree 
remained executable. 30 C. 1021, dist. {Fraser, J,C*) 
Radha Kishen Mohar Chand V, Kish AN Chand. 
BootaMal. lb. 1933 Pesh. 20 = 143 I.C. 228 = 
A.I.B. 1933 Pesh. 63. 

■ ■ E xecutabili iy — Compromise by parties varying 
terms of decree and recorded under 0,2\, R. 2 — Effect of 
A decree directed immediate recovery, but parties 
entered into agreements whereby the decretal amount 
was 10 be paid by^ instalments The agreements were 
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submitted to executing Court and accepted. The judg- 
ment debtor undertook to pay interest on decretal 
amount, a condition which did not exist in the decree. 
A peison also stood surety for payment of decretal 
money and the agreement of payment by instalments 
was entered into between decree holder and surety; 

Held^ that the agreement amounted to a fresh contract 
between the parties, which did not keep the decree alive 
and capable of execution, even though it had been 
recorded the Court and it could not be enforced by 
the executing Court (Case law dicussed.) (^Fraser ^ J C. 
and Saaiuddifj, A.J.C.) KaM DaS r. ALI BAHADUR. 
6 I.R. (P0sh.)l- 144 I.C. 721- A.I.R. 1933 Pesh. 63. 

Exetiitability — Decree merely declaratory or 

executable — Test, 

The test to see whether a decree is an executable one 
or is merely declaratory is whether there is a direct 
order against any one or whether the decree merely 
declares rights and obligations on the part of any one. 
After sale of attached property, the judgment-debtor 
preferred objection that the decree was void and could 
not be executed. The parties had referred their dispute 
to arbitration out of ('ourt. An award was delivered in 
pursuance thereof which effected mortgage of judgment- 
debtor’s property of one house for Rs. 3,(X-C to be paid by 
the mortgagee decree holder; the mortgage was to be 
with po.isession for a period of a year and a half to be 
cc anted from date of the award. Arrangment as regards 
repayment of mortgage-money was also laid down. The 
award was filed and a decree was passed incorporating 
the terms of the award. The Mortgagee-decree-holder 
took out execution of this decree and prayed for recovery 
of his mortgage-money with certain item due for rent 
by sale of the mortgaged property. 

lleld^ that the decree was merely declaratory of the 
lights and obligations of the parties and was not capable 
ot enforcement in execution proceedings. A. I. R. 1930 
Lah. 110, Rel on, Mtddleton, J,C. and Saaduddtn, 
A.y.C.) IIUKM CHAND TlLOK CHAND z/. LORINDA 
RAM. 6 I.R. (Pesh.) 24-146 I.C. 1094-A.I.R. 1933 
Fesh. 83. 

Executabtltiy — Decree merely declaratory ^ 

Insertion of clause that recovery can be made by 
execuiion-^Effeci . 

Where a decree is merely declaratory in nature and 
therefore cannot be executed, i'.,?'., a deciee declaring 
certain property to be under mortgage for the amount 
due, the mere insertion of a clause that recovery can in 
future be made by execution cannot change its nature. 
{Middleton, ) TIKAYA RAM KhUSHAL RAM z/. 
Ghan.sham Has. 6 R. Pesh. 41-147 I.O. 837- 
A.I.R. 1934 Pesh. 3. 

ExciUtabiiity — Pott ion of decretal rights 

devoh'ing on judgment-debtor -^Effect of. 

Where subsequent to a decree, a portion of the rights 
to which the decree relates,devolves either by inheritance 
o^ otherwise upon the juilginent-debtor, or is acquired 
by him under a valid transfer, the decree does not 
become incapable of execution, but is extinguished only 
pro tanto. And the remaining portion can be executed. 
1(1 All. 570, Rel. on; 9 Cal. 482 (P.C.) and 61 T. R. 
1910, Ref. {Riipchand J, C. and Lobo A. ./. C.) MT. 
Ghulam Fatma 7'. Abdul Aziz. 27 S.LR. 411- 
149 I.O. 608 - 6 R.S. 226 - A.I.R. 1933 Sind 371. 

'■ ’• " ’Executability — Preliminary decree and final 
decree — Appeal from preliminary decree and compromise 
modifying such deciee — Final decree as such cannot he 
executed unitss fiesh final decree is obtained. 

Where a preliminaiy decree, on which the final decree 
sought to be executed is based, is modified by a compro- 
mise entered into in an appeal by the^ parties and accep- 
ted and incorpoiated \n a decree by the High Court, 


DEOBEE-'Ezparte Decree. 


the final decree is no longer executable and a fresh final 
decree must be obtained. A I. R. 1926 Lah. 534, ReL 
on. {Daltp Singh, /.) MewA Singh t/. 'TaRA SiNGH. 
6 LB. (Lah.) 261 (l) = 146l.O. 697 (1) = 34 P Ii.R-. 
998 « A.I.R. 1933 Lah.869 (2). 

Executabi/ity-Scheme decree-^Directory clause 


tn scheme of management . j • 

The clauses in a decree in the portion not embodying 
the scheme which are otherwise capable of being execute 
ed, donotcea^eto be executable, merely because the 
decree also embodies a scheme of management. Put 
any provision inserted in the part of the decree contain- 
ing the scheme is prttna facte inexecutable although iiv 
form it is directory. {Venkatasubba Rao and heilly, JJ^J 
RAMACHARYULU V, NARASIMHA SURYANARAYANA. 

1933 M.W.N. 183. 

Execution. 

See also EXECUTION AND INSTALMENT DECREE, 


infra. 


Execution-^ Decree creating charge. 


...... r..s « 

A decree creating a charge can be executed 
without a fresh suit or even a fresh attachment. 33 M. 
L.J. 601, Foil. {Reilly and Anantaknshna Ayyar, J/,} 
Buchayya V. Sriramamma. I R. 1931 Mad. 479 — 
131 I.C . 16 - 83 L. W. 669 = A.I.R. 1931 Mad. 603 ( 1). 

Execution— Decree for damages for physical 

injury — Direction to determine prospective damages in' 
execution — I^egality — Jurisdiction of execution court. 
See Damages. A.I.R. 1936 All. 186. 

ExecHtion--Ltmttatt on-— Ground for exemption 

not menttoned tn Petition— Right subsequently to rely <n» 


Where a person relies upon a particular ground 
reviving limitation for an execution application, it is 
incumbent upon him to specify that ground in the? 
application. If he faib* to do so, it is not open to him 
to take advantage of it subsequently, {Rupchand J, C. 
and Mehta, A, J, C.) KaLIANDAS BALCHAND^. 

Mahomed Khan. 147 I.O. 30 = 6 R S. 133=A.I.Rr 
1933 Sind 365. ^ ^ ^ 

Execution— Objection as to jurisdiction of Court 

cannot he waived. 

If the objection goes to the matter of jurisdiction o§ 
the Civil Court to hold sale in execution of a decree, the 
waiver of the objection by the councel for the judgment- 
debtor is of no consequence. A. I. R. 1931 Oudh 398» 
Rel. on. (fVaztr Hasan, C.J. and Nanavutty, /.> 
Amir Haidar v, Babbu Lal. 9 Luck. 390 = 6 RO. 
282-147 I.C. 613-10 O.W.N. 1267 -A LB 1934 
Oudh 16. ^ 

— ^Execution — V. P .Government— Notification No, 

576-1 A 93, dated 2tth March, 1932— tn execution 
not made previous to 1st April — Proceedings held to be 

pending. ^ i a 

Held, that U. P. Government Notification No 576-lA- 
93, dated 26th March, 1932, declaring that, “with effect 
from 1st April, 1932, the execution of deciees in cases ir> 
which the civil Court has ordered any agricultural land 
situated in the Untited Provinces of Agra and Oudh or 
any interest in such land to be sold, shall be transferred 
to the Collector" applied to all cases of sales which were 
not made prior to 1st April as execution proceedings 
must be held to be pending. A.I.R. 1933 Oudh 274, Foil. 
{PVazir Hasan, C. J. and Nanavutty, J.) AMIR 
Haider v. Babbu Lal, 9 Luck. 390 = 6 R.0. 282 » 
147 1 0. 613-10 O.W.N. 1267- A I.R. 1934 Oudhl6. 
[D. 11 O.W.N. 411 C413).J 

Exparte Decree. 

See also BINDING NATURE, supra, 

Ex parte decr*eSuit to set aside— Fraud — 

Proof. 
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DEOBEB— Form of. 

Where a suit^ has been decided even though it is 
decided ex parte, the decree cannot be set aside or im- 
peached iperely on the ground that the claim of the 
plaintiffs was false ; something more should be proved in 
support of the allegation of fraud, and it must be shown 
that fraud was practised in relation to the proceedings in 
the Court and the decree must be shown to have been 
procured by practising fraud of some sort on the Court. 
(Guha and M. C. Ghose, //.) ESMILE UdDIN lilSWAS 
V Shajoran NESSA Bewa I.R 1931 Cal 609 = 132 
I.O. 897 = 35 O.W.N. 303=A.I.R. 1931 Oal. 649 (2). 

Form of. 

—^Form of — Appellate decree. 

Except when the appellate Court confirms without 
-variation the decree of the original Court, the decree of 
the appellate Court must be drawn up in such a form 
that it can bfe executed without reference to the decree 
of the original Court. (Daniley, /,) RaM SaBAD 
SUBBiAH Naidu. 166 I.C. 318 = 7 R.R. 391 = A.I,R. ] 
1985 Rang. 139. 

Instalment decree. 

^Instalment decree — Default clause — Stipulation I 

for recovery of entire amount on three successive defaults j 
— Suit to rec&ver single default instalment — Main- ^ 
iainability. 

A decree provided for payment of the decree amount j 
in 15 equal instalments ; it was further provided that if | 
a particular instalment was not paid on the due date, the | 
judgment-debtors would pay interest on the sum at the | 
rate of 8 annas per cent, per annum for the period by ; 
which the payment was delayed. There was another j 
clause to the effect that in case of three successive de- i 
faults in the payment of the instalments, the decree* 
holders would be entitled to realise the hole balance j 
due at once. The first instalment not having been paid 
the decree holder applied to realise the same. I 

Held, that the decreediolder could proceed in execu* : 
tion for each of the defaults and need not wait for three 
consecutive defaults in the payment of the instalment 
amount. {Abdul Qadtr, J.) SUNDAR LAL z'. RUP 
CHAND. I.R. 1932 Lah. 632. 

Instalment decree — Default — Option given to 

decree holder — Effcc t — F,xecutton. 

When a decree holder has an option to execute his 
decree in the event of a default in the payment of an in- 
stalment, he is not bound to execute the decree immedi- 
ately on the default taking place and may execute his 
decree for apy in'^talnient not paid within the prescribed 
period. {Shadt Lai, C,f. and Broadway, /.) GOPI 

Ram Jaithu ram v. Rami Das Sri Kiskan. 6 R. 
Ii. 613=118 I.C. 177 (2) = A.I.B. 1934 Lah. 48. 

’‘/ndalment decree — Execution tn respect of in- 
stalments not barred. 

In the case of an instalment decree, it is open to the 
decree-holder to execute such of the instalments which 
are not time barred. 109 I, C. 272, Foil. {Dalip 
Stngh. /.) Gopi Ram Jaithu Ram v, kamji Das 
Sri Krishan das. I. B 1932 Lah. 339 (1) = 137 I. 
d. 292 = 33 P.LR. SO. 


DECRRB-Minor. 

Joint decree — Decree against persons as legal 

representatives, 

A decree passed against persons as legal representa- 
tives is a joint and several decree. Execution can be 
taken out against any one or any number, or all of them 
and any one of them can be made to satisfy the whole 
amount of the decree to the decree-holder, and he will 
then, on so satisfying the decree have a right of contri- 
; bution against the other legal lepresentatives in propor- 
j tion as they each obtained the property of the decea<;ed. 

I The fact that there is a limit to the amount which any 
I one judgment debtor can be required to pay, namely, the 
amount of tne property of the deceased which has come 
into his possession, does not have the effect of making 
I the decree a several decree. 38 Mad. 1102, Dist. {Mya 
I Bu and Dunkley, y/ ) U NVO V PO fiLAING. 
i 149 I.C. 98 = 6 RR. 279 = A IR. 1934 Bang. 101. 

I Liberty to apply. 

I - Liberty to applv'* — Meaning of. 

The “liberty to apply’' reserved in an order passed 
I by consent is merely liberty to carry out the order an<l 
not to vary it or set it aside. {Wadta, VUSUF 
ISMAiLBHAi V. Abdullabhai. 66 Bom. 231 = 1 R. 
1932 Bom. 669= 139 I.C. 845 = 34 Bom L.R. 880 = 
AIR. 1932 Bom. 615. 

— — Liberty to apply** — Scope of — Partition decree 
— Application to provide for chanty — Permissibi- 
lity, 

Liberty to apply means liberty to carry out the pro- 
visions of the decree. Under the guise of such a liberty 
in a partition suit, a notice of motion cannot lie for the 
purpose of asking the Court to set apart a fund for the 
maintenance and upkeep of a temple when there is no 
endowment or trust created in its favour or mentioned 
in the decree. {IVadta, /.) BanSILAL v , GOVINDLAI.. 
140 I.C. 819 = I.E. 1933 Bom. 46 = 34 Bom.L R. 733 
= A.I.R. 1932 Bom. 439. 

Mesne profits. 

—Meuic profits — final decree tn paitition suit — 

Frrancous direction regarding mesne profits— ^Paltdity 
— Executing Court, 

Though where a preliminary decree has either inten- 
tionally or inadvertently omitted to direct an enquiry 
into mesne profits, the final decree cannot award mesne 
profits or direct an enquiry into the .same. Yet v^here, 
, in a partition suit, a final decree has been passed direct- 
ing such an enquiry and the decree has become final the 
judgment-debtor having taken no steps to revise it or 
vacate it, it is not open to the executing Court to 
refuse to execute the decree, there being no question of 
want of jurisdiction. 1931 M.W.N. 586, Ref. {Cornish^ 
y.) BaPA LAKSHMAMMA £/. Koteswara Rao. 1931 
M.W.N. 846. 

I Mesne profits — Mistake — Correction by appellate 

Court, 

^ Where the plaintiff’s suit included a claim for mesne 
1 profits and the parties agreed that if the suit W'ere 
1 decreed, mesne profits should be calculated at a certain 
rate but the Court omitted to include mesne profits in 


Joint decree. 

•Joint de,.ree — Appeal by defendant against one-- 

Sustai nabtlt ty. 

- Where a joint decree was made by the Courts below' 
in favour of tw’o persons declaring their title to an 
eight annas share in the jama and giving them posses- 
sion. 

field,, that the defendant cannot prefer an appeal 
challenging the validity of the decree as against one of 
the joint decree holders. {Mukerji, Jf) DWARIKA- 
NATH Par V, Krishna Barai. 6 1.B. (Oal.) 41 = 144 
I.C. 814 = 37 C.W.N. 84=A.IR. 1933 Cal. .464. 


the deciee, 

Ileld^ that in the circumstances there was nothing to 
prevent the Court from rectifying the omission in the 
exercise of its inherent powers under S. 15J, C. P. 
Code. {A'tsch, J.) Zahida BeGAM r, AKUTAR 
JAHAN. IR. 1931 Oudh 369=134 10.407 = 8 0. 
W.N. 883=15 R D. 427= 12 L.R. 213 (Rev.) = A.I. 
R. 1931 Oudh 346. 

Minor. 

-Minor-— Decree against — Negligence of guardian 

—Test. See MINOR, 64 All. 646 = A.I.R. 1932 AIL 
293 (FB.). 
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DEOBEE— Modification of. 

Modification of. 

Modi fie att on of — Provision for modification — 

Happening of ccn*ingency — Pcrwer of Court to alter 
decree. 

Where a decree provides for automatic modification 
on the happening of a contingency the Court passing the 
decree has no jurisdiction to modify it after the contin- 
gency has happened and the proceeding has terminated. 
{Dalai, J.) BaLMAKUND v, PlYARE LaL. I.B. 1931 
All. 220 -=129 I.O. 732- A.I.E. 1931 All. 318. 
Mortgage decree. 

— Mortgage decree ^Rights of judgment-debtors 

inter se. 

A mortgage decree so far as it orders the sale of a 
certain property is not joint and several but so far as the 
liability of payment of money is concerned it may be a 
joint and several decree against the mortgagors ///ter se, 
{Court /ley Terrell, C.J. and Khaja Mohammad Noor, 
J,) BANSIDHAR DHANDHANIA V, HAZARl KAM MAR- 
WARI. I.R. 1933 Pat. 198-143 10. 642 = 14 Pat. 
L T. 19')= A.I.B. 1933 Pat. 210 (2). 

Partition decree 

See also I.IBERTY TO APPLY, AND MfcSNE PROFITS 
supra and PRELIMINARY DECREE inf/ a. 

— Pa/ ti hi n decree— Final determination of rights 
— lixecutio/i of decree — Per/nisribiliiy. 

By a compromise petition in a partition suit, it was 
agreed that the shares should be deiided by the Court 
and that certain named arbitrators should proceed to 
allot the properties by metes and bounds. This was done 
and it was accepted by all parties. Pending these pro- 
ceedings, one of the defendants died and a dispute arobe 
among them as to the pioportion in which the deceased 
defendant's share was to be divided. Then a deed of 
settlement was drawn up to which all the members alive 
were parties and which dealt with not only the share of 
the deceased member but also all other matters outstand- 
ing between them. After this, a final decree for parti- 
tion was pa‘?sed. Subsequently the decree in the parti- 
tion suit was sought to be executed. 

Held, that there was nothing to be executed and that 
it must be deemed to have l)een satisfied. {Courtney, 
Terrell, CJ. and Saunders, /.) GOPI NATH v, 
Gopai.JI. 1471.0.389 = 6 R.P 362 = A.I.R. 1933 
Pat. 626 (2). 

Preliminary decree. 

Preliminary decree — Partiticn suit — Subsequent 
dismissal of — Per mi ssibthty. 

After a preliminary decree in a partition suit has 
been passed, it is not competent to the Court to dismiss 
the suit subsequently. The preliminary decree can only 
be reversed on appeal and whatever default there may 
be in the subsequent stages of the suit, that preliminaiy 
decree itself cannot be vacated. A.T.R. 1924 P.C. 198; 
A.I.R. 1928 Mad. 914 and A.I.R. 1925 Pat. 433, Foil.; 
A.T.R. 1928 Mad. 963, Ref. {Ramesam, Offg, C.J. and 
Cornish, J) SUNDARARA lAMMA v. RaMULU 
CHETIY. I.R 1932 Mad. 789 = 139 I.O. 761 = 36 
L.W. 414 = A.I.R. 1932 Mad. 619. 

‘ Priority. 

Priority — Decree against estate of deceased — 

Priority oier decree against heirs for personal debts of 
deceased. 

A decree obtained against the estate of the deceased 
has priority over a decree obtained against the heirs for 
the personal debts of the deceased. 26 All. 28, Foil, 
t Abdul Rashid, /.) MUKHI RAM v. ATMA RaM. 160 
to. 964 = 7 R.L. 40= A.I.R. 1934 Lah. 478. 


DEOBEE—Settlng aside. 

Rectification. 

See also MESNE PROFITS supra. 

■■■ Rectification — Misdescriptions as to properties—^ 
Admission of oral evidence. 

In order to explain a decree one can look at the 
judgment and at the pleadings Where however the point 
of doubt is not determinable from them the Court may 
permit oral evidence to be adduced in order to correct 
the misleading descriptions in the decree. {Dalip 
Singh, y.) ALLAH KAKHSH V. PUNJAB AND SiNDH 

Bank, ltd. 6 R.L 366 - 147 I.C. 23 = 35 P.L.R. 20’ 
= A.I.R. 1934 Lah. 181. 

Rectification — Suit for — Maintainability — 

Wrong prope/ty specified in the decree— Proper remedy. 

Apart from the case of a compromise decree and the 
case where a decree has been obtained by fraud, no suit 
is maintainable for the rectification of a deciee in a pie- 
vious suit on the ground that the wrong survey numbers 
which had by inadvertence been entered in the mortgage- 
deed had been copied in the decree. But the deed itself 
may be amended in a suit for rectification by the plain- 
tiff. He may then apply for amendment of the plaint 
and have the preliminary decree in his mortgage-suit 
corrected by means of an application for review or an 
application for amendment under S. l52, C. P. Code. 
(Case law discussed.) {Retlly and A/ia/itakriskna 
Ayyar, JJ.) Latchayva V. Seethamma, I.R. 1932- 
Mad. 326 = 136 I.C. 860 = 35 L.W. 322 = 1931 M. 
WN. 1329 = A.I.B. 1932 Mad. 275=62 M.L.J. 360. 

Setting aside. 

— —Setting aside — Decree against minor — Negligence 
of guardian - Test. See MINOR. 64 All. 647= A.I.R, 
1932 All. 293 (F.B.). 

Setting aside — Decree against several defendants 

— Decree set aside at the instance of one — Decree, when 
need not be set aside against othe/s also. 

Where the decree against all the defendants is not 
one and indivisible, but they are different, the relief 
given against the first defendant being quile different 
from the dismissal of the suit against the other twa 
defendants, the suit will not result in inconsistent decrees 
if the decree were not set aside against the other defend- 
ants also and the same relief granted agaiii'-t the first 
defendant can again be given if the plaintiff should 
succeed, otherwise than b> setting aside the decree 
against defendants 2 and 3 also, the decree which has 
been set aside against defendant 1 need not be set aside 
a*! against defendants 2 and 3. {Doraswami Iyer, C.J.y 
Nanjundiah i'. Pedmarajiah. lOMys. L.J. 124. 

Setting a^tde — Decree set aside against one of 

several defendants -Procedure for revising suit. 

The effect of setting aside a decree passed against 
several defendants at the instance of one of them on the 
ground that he w’as a minor and not properly represent- 
ed by a validly appointed guardian ad litem is to remit 
the minor to his original rights in the previous suit ancf 
to leave it open to the parties, if so advised, to revive 
the previous suit This can be done on a niere applica- 
tion without being obliged to have recourse to a review 
or a fresh suit. {Doraswami Iyer, C.Jj) NanJUN- 
DiAH V. Padmarajiah. 10 Mys. L J. 124. 

Setting aside — Effect — Parties restored to posi* 

tion before decree. 

After a decree has been set aside, the Court should 
restore the parties to the position which they occupied 
on the date of the decree. {Jai Lai, J.) BHAGWAUf 
Singh v. all 164 I.O. 404=7 R.L. 666= A.I.R. 
1934 Lah. 45. 
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DEOBBE— Setting aside. 

—Setting aiidi — Ex-parte set aside tn sub- 

sequent suit — IVhetheK original suit revives. 

As to whether, when an ex parte decree is set aside in 
a subsequent suit, the original suit in which that decree 
was obtained is levived or not, depends upon the plead- 
ings, the issues and the actual decision in the subsequent 
suit. If, upon an issue properly raised and tried in the 
subsequent suit, it is held that the claim itself of the 
plaintiff in the original suit was false and fraudulent, 
the effect of such a decision is to put an end to the 
original suit which cannot be revived and retried. If, on 
the other hand, the ex parte decree is set aside on the 
ground that it was obtained by suppressiori of summons 
by means of fraud and the defendant in the original 
suit was prevented from appearing in the suit and defen 
ding it by reason of fraud committed by the plaintiff, 
the first suit is revived and the plaintiff of that suit is 
entitled to have it tried and disposed of in accordance 
with law, though in the subsequent suit the Couit might 
have arrived at the conclusion that the plaintiff’s claim 
was false as incidental to its finding of fraudulent sup 
pression of summons (^Jivala Prasad^ If^ort^ and Kul- 
want Sahay, JJ) NiRSAN SiNGH v. KlSHUN 

Singh. 10 Pat 616 = I.R. 1931 Pat 276-132I.C. 
356=12 Pat.L.T. 493 = A.I.R. 1931 Pat. 204 (2) 
(F.B.). 

[B. 15 Pat.L.T. 160(161).] 

“ — St tti ng aside — A orm of action. 

Whenever a party to a prior decree wants relief to the 
effect that he is in no way bound by the piior decree, he 
should ask for the setting aside of the prior decree. 
Such a form of action is well know’n to law. It is not 
sufficient for the plaintiff to seek a declaration that the 
decree is not binding on him. (Pei/ly and Ananta- 
krishna ly^r, JJ,) VeNKATASIVA RAO v, VENKATA 
NARASIMHA SaTYANARAYANA MURTHY. 66 Mad. 
212 = I.B. 1932 Mad. 643 = 36 1* W. 226=139 I.C. 
317 = 1932 M.W.N. 992= A.I.B. 1932 Mad. 605 = 63 
M.L.J. 764. 

Setting aside — Fraud. 

In a suit to set aside a compromise-decree in a parti- 
tion suit on the ground of fraud, the only issue for the 
court is to see if the plaintiff has or has not established 
the allegation of fraud. The question whether the divi- 
sion effected by the decree w’as unequal or worked hard 
ship on the plaintiff is not germane to the suit. {Court- 
ney Terrel f C,J. and Fazl Alt, /.) MahaBIR 
Tewary V, Chhathu Tewary. 11 Pat. 613=I.B. 
1932 Pat. 164 = 137 I.C. 700 = 13 Pat.L.T. 197=A.I. 

B. 1932 Pat. 170 (2). 

— — ” Set ting aside — Fraud, 

When a party obtains a decree in a suit in which the 
defendant is ex parte by deliberately putting forward a 
false case before the Court, by suppressing a fact which 
it was his duty to disclose and thereby misleading the 
Court, that decree can be set aside on the ground that 
it was vitiated by fraud. The mere fact that the decree 
has been obtained by perjury is not a sufficient ground 
for setting it aside but if a false claim is made, false to 
the knowledge of the plaintiff and a decree obtained by 
means of a fraud pra:tised on the Court, the Court has 
jurisdiction in a sub equent suit to set aside the decree. 
The fraud, necessary to set aside the decree, must be 
actual positive fraud, a meditated and intentional con 
trivance to keep the parties and the Court in ignorance 
of the real facts of the case and thereby obtaining a 
decree. 38 Mad. 203; 41 Mad. 743; 21 L.W. 300; 16 

C. W.N. 1002; 56 I.C. 607; 37 All. 535; 41 Cal. 990 
Dist ; 18 C.W.N. 447; 63 I C. 712 and 23 I.C. 976. Foil. 
iMadhavan Nair, /.) BaSAVAYYA v, VeERABHADRA 

Rao. IB 1931 Mad. 769 = 133 1.0. 769=1931 M. 
W.N. 1016 = 34 L.W. 69=A.I.B. 1931 Mad. 679. 


BECBE E— Setting aside. 

Setting aside — Ftaud — Correctness of endorse- 
ments on processes disputed — Duty to examine process- 
server. 

In a Suit to set aside an tx parte decree on the ground.' 
of fraud, if the execution of processes in accordance 
with the endorsements on them is disputed, the plaintiff 
should ordinarily examine the server of the process in 
question and the attestors of the endoisement thereon, 
who alone could give the best evidence on the matter. 
{^Dorasivami Iyer, C.J. and Mahadevayya, j ,) ByRAPPA 
V, BYRAPPA. 10 Mys. L J. 151. 

Setting aside — Fraud — Deciee on aivaid. 

A suit lies to set aside a decree passed on the basis of 
an award, on the ground that the decree had been obtain- 
ed by fraud. And if the consent of a party to arbitration 
proceedings is obtained by fraud and it he is kept igno- 
rant of the real nature of those proceedings, no distinc- 
tion can be made betw'een decrees ba-ed on awanls and 
ordinary decrees^.’ {Bhide and Dm Mahomed, //.> Mt. 
FURAN Devi v. Dila Ram. 16 Lah. 340 = 156 I.C. 
518 = 7R.L. 911 = 37P.LR. 422 = A.i.R. 1334 Lali. 
794. 

Setting aside — Fraud — Decree obtained in suit 
upon mot t gage already dtsthat <\v/. 

To bring a suit upon a discharged mortgage bond is 
to commit a fraud upon the Court and such fraud is 
extrinsic to the proceedings in the suit brought on such 
mortgage bond. Theiefoie, a suit by a person aggiieved 
by the decree to declare the decree, so far as he is con- 
cerned null and void and to have it set a«ide is maintain- 
able. {Diinkley, J.) Ko SU YA v, N. N K. F. L 
CHElTYAK Firm. 162 1.0.486 = 7 B.B. 158= A IB 
1934 Bang. 286. 

— ' Setting aside — Fraud — Fraud of co-defendant 
to which plaintiff was not a party — Hot sufficient. 

The plaintiff brougljt a suit to set aside an ex parte 
decree passed against him and another (the First defen- 
dant in the previous suit] in favour of the first defendant 
(plaintiff in the previous suit). He alleged that in that 
suit, the plaintiff (the first defendant herein) and the 
second defendant, the onJ> contesting party in the prior 
suit, had colluded and fraudulently consented to a decree 
operating to the prejudice of the present plaintiff. 

field, th It the pl.dntiff having remained cx parte, he 
could not have been defrauded in any way by the first 
defendant; that if the second defendant in the previous 
suit had by means of any lepresentation induced the 
plaintiff to remain ex parte and fraudulently consented 
to a decree, the first defendant was not responsible for it 
and so the ex patte deciee could not be set aside. (Case- 
law discussed.) {Doraswami Iyer, C.J. and Maha- 
devayya, J.) IlANUMANlHA RAO v. BUBBAIYA^ 
Chetty. 10 Mys.L J. 369. 

— -Setting aside — Fraud — Maintainability of suit, 

A regular suit is maintainable to have an ex parte 

decree set aside on the ground of extrinsic fraud. {Dora- 
swami fytr, C. J. and Mahadevayya, J.) BYRAPPA 
V, BYRAPPA. 10 Mys.L J. 161. 

Setting aside — Fraud— Nature of. 

In a suit to set aside a decree on the ground of fraud, 
the plaintiff must prove that the decree was obtained by 
some fraud practi'^ed upon the ci urt and if it is not 
proved, he cannot succeed, whether the original claim 
against him was true or fahe. 10 I.C. 905, Foil. {Dora^ 
swami Iyer, C, J. and Mahadevayya, /.) BYRAPPA v, 
BYRAPPA. 10 Mys. L J. 161. 

Setting aside — Fraud — Nature and sufficiency of 

— Burden and nature of proof. 

In order to maintain a suit to set aside a decree on- 
the ground of fraud, the plaintiff must do something 
more than prove that the evidence on which the decree 



31 


32 


THE QUINQUENNIAL DIGEST. 1931—1935 
IDECBEE —Setting aside. f DBOEEB— Validity of. 


was based was false. He must show that the defendant 
had carried out a deliberate fraud, nhich, through no 
fault or neglect on his part, he was unable to expose in 
the pievious suit. The mere reagitating of questions 
already decided (question of due service in previous 
suit) cannot be ptrmitted, otherwise there would be no 
finality. Case law considered. 28 Cal. 475 and 29 Cal. 
395, Dist. {l^ach, /.) U TUN v. U SeiK. 160 I.C. 
908=7 R.R. 16=A.IR. 1934 Rang. 136. 

" •Settiri; aside — Fraud — Non- service of summons 
on defendant — Pliintiff not taking part in service. 

If a plaintiff in an action gives a'wrong address of 
the defendant and takes no part in serving the summons 
on the defendant, the giving of the wrong address by 
iself would not prevent the defendant from appearing 
before the Court to defend the suit. Tlie plaintiff 
cannot under those circumstances be charged v^ith 
having deliberately suppressed the service of summons 
or having obtained an ex parte decree by fraud even 
though he might have had some cause for suspecting 
that the service effected on the defen iant might not 
have been good service. {Roy^ J.') TaRUNANGANATH 
BANERJI V Premnarayanlal RAIZADA 60 0al. 
^8-IR. 1933 Cal. 468 = 143 IC. 710-Al.R. 1933 
Cal. 274. 

Setting an de —Fraud — Parti ulars of fraud to 

be clearly specified. 

In a suit to .set aside a decree on the ground that it 
was obtained by fraud, the plaintiff is bound to .specify 
in his plaint the facts which con'^titute the fraud in a 
clear and definite manner. In order to entitle the plain- 
tiff to succeeil, the fraud alleged must be sati.sfactorily 
established and it must be proved how, when, where, 
and in what way the fraud wjs committed, since a prior 
judgment cannot be upset on general allegations of fraud 
or collusion. \Mahadevayya and Ramachandra Rao^ 

jj.) Kanoappav. Moodlappa. 10 Mys L. J. 233. 

Sett I ng a n de — Fra ud — Proof of — N on -serin ce of 

summons. 

The mere fa't that summonses were not served is not 
necessarily a fraud; if, on the other hand, it is shown 
that theie was any deliberate suppression of summonses 
particularly to give effect to any fraudulent scheme, that 
such suppressi«m of summonses would be fraud. 
(^Mahade ayya and Ramachandra Rao, JJ.) RaNGAPPA 
V. Mooni.APPA. 10 Mys.L.J. 233. 

—^.Setting aside — Fraud— Unpaid vendor suing for 
pui chase money omitting to state fofsesnon of goods. 

Where a plaintiff suing for the recovery of purchase 
price of goods omits to state in the plaint, that goods 
remain in his possession, such omission does not amount 
to any fraud or false averment so as to enable defendant 
to sue for setting asiile an ex parte decree. K^Staples^ 
A. /. C ,) Mahomed ardul Surhan %>. Ghulam 
HU.SSAIN. 31 NL.R. 169-156 IC. 156-7 R.N. 
233= AIR. 1936 Nag. 66. 

— r Setting aside — Nature of suit for— Second appeal 

— Maintainability, 

A suit alleging fiaud and claiming to set aside the 
decree of a ('our t is of the nature of a title suit. It is 
not in any ca.se cognizable by a Court of Small Causes, 
and therefore whatever its value a second appeal will lie. 
^Rowland,' J.) OFOnUTT MlSSlR v. PRNOD PEHARI. 
168 1.0.155=16 Pat. L.T. 844 -- A.I.R. 1936 Pat. 
432. 

— Setting aside — Suit for — Mode of enqiiti y. 

Where a decree is sought to be set aside by a separate 
suit, the Court before wdiich the decree is impeacheil 
cannot decide the matter as if it was sitting in appeal 
against the decree passed on the previous occasion. 21 
■C. 612, Ref. iM,C. Chose and Grt^i, JJ.) EsmiLE 


Uddin Biswas v. Shajoren Nessa Sew a. IJft. 
1031 Cal. 609 = 132 1.O. 897=36 O.W.N. 303 = A.I.R. 
1931 Cal. 649 (2). 

Stamp. 

" Stamp, 

A decree of Court in the terms of an award is not an 
instrument chargeable with stamp duty, {/rving, F.C.) 
REFERENCE UNDER S. 56 (2) OF THE STAMP ACT. 
11 Lali.L.T. 147. 

Validity of. 

Validity of — Death of defendant — Decree passed 

without notice and a false return. 

Where a defendant was dead before the decree was 
passed, and the decree was obtained by concealing from 
the Court the fact of his death and by getting a false 
return, such a decree amounts to a nullity and cannot 
be executed against the defendant’s heirs and legal 
representatives. {Mukerti^ A.C.J, and S.N. Ghose^ J.) 
Basiruddin Fariadar V . Saradinu NARAYAN 
ROY. 164 I.O. 461 = 60 C.L.J. 102 = 38 C.W.N. 
1124=A.I.R. 1936 Cal. 130. 

Validity of — Death of party before appeal. 

The fact that one of the parties in the appeal to the 
Privy Council died before the appeal was heard and his 
legal representatives had not been brought on the record 
does not make the decree of the Privy Council a nullity, 
owing to the special provisions of S 23 of St. Ill and 
IV Will. IV, Ch 41.5 Pat.L.J. 314; 1 Pat.L.T, 426; 
47 M. 618 and 103 I.C. 618, Foil {JVort and Fazl 
All. JJ.)* Sri Chandra Chur Deo?^ Mt. Shyam 
KUMAR i. 11 Pat. 445 = I.R. 1931 Pat 229 = 1391. 
C. 397=13 Pat.L.T. 719=A.I.B. 1932 Pat. 261. 

Validity of — Decree against dead person. 

Where the respondent died after the presentation of 
the appeal against the decree obtained by the plaintiff 
and later on, the appeal w^as heard and accepted and the 
suit was dismissed, it not having been discovered that 
the plaintiff-respondent had died l8 months before, 

Ileldy that the order of the Court on appeal is a 
nullity, as the appeal bad abated then, {f/arrison and 
Addison, JJ.) S.M. Abdullah v. Balkishen Das 
Bisheshar Nath. I.R 1932 Lah. 494=138 I.O. 
444 = 33 P.L.R. 736. 

Validity of— Decree on foot of mortgage — Pro- 
perty non transferable — Decree., if a nullity. 

It cannot be said that a Court which passes a decree 
on foot of a mortgage, which relates to non-transferable 
property and is therefore invalid, has no jurisdiction to 
pass it, and such a decree cannot be treated as a nullity. 
{jNiamaiullah and Rachhpal Singh, J J) TaHIR 
Hasan v. Chander Sen. 68 All. 98= 167 I.O. 611 
= 8R.A. 190 =1935 A.W,R. 867 = A I R. 1936 All. 
678. 

•Validity of — Person interested in estate not 
represented — Effect . 

During the course of a trial, the defendant died leav- 
ing a will and the executor named therein applied to be 
substituted in the suit in the place of the deceased. But 
the application was disallowed and the intestate heirs 
wrere added and a decree was made against them. The 
will conferred an estate on an idol. 

Held, that the decree having been passed without the 
idol being represented w’as invalid, and that the same 
I could not be enforced in execution. 12 C.L J. 561 Foil, 
(^Graham and Mitter, J J.) CHER AG ALI SarKAR v 
Nawab Khaje Habibulla, I R. 1931 Cal. 807 = 
1341.0.311 = 63 O.L.J. 421=A.I.R. 1931 Cal. 782: 
■ ' “^' V alidity of — Test of — Nullity or mere irregula- 
rity. 
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DEDICATION. 

One well-established test of whether an order or decree 
is jiuliity or a mere irregularity is it open to the parties 
against* whom the decree or order is passed to waive 
objection to it ? 35 Cal 6l (P. C.) Foil. A judgment- 
debtor who was arrested in execution of the decree was 
released on condition he furnished security under S. 55 
(4), C. P. Code. The judgment-debtor furnished surety 
who executed a surety bond which, however, W'as not in 
accordance with S. 55 (4) and under which he only 
undertook that the judgment debtor w'ould file insol- 
vency application and that he as surety could produce the 
judgment-debtor in Court on the date to be fixed by the 
Court. No objection was raised by the decree-holder to 
the bond and after producing the judgment-debtor on | 
the date fixed, the surety applied for cancellation of the j 
bond. The Court accordingly discharged him. 

Held^ that the order was not a nullity but one which 
the Court had jurisdiction to pass. (Thom and Kachh- 
pal Singh, //O NAGESHAR PRASAD v, GUDRI LaL 
Narain Das. 66 All 648 = 6 I.R. (All.) 3=144 
IC 731 = A.IR. 1933 All. 382. 

DEDICATION. 

See (1) HINDU LAW—RELIGIOUS KNDOWMENT. 

(2) Mahomkoan Law— Wakp\ 

DEED. 

Admission. 

Consideration. 

Construction. 

Execution. 

Genuineness. 

Material alteration . 

Setting aside. 

Trust receipt - 

Validity. 

Admission. 

— //</ missi on — Rebuttal-- Burden of Proof, 

The onus of showing that the recitals in a deed ad- 
mitting the receipt of certain sums are incorrect lies 
heavily on the executant where he is literate and admits 
that he understood the deed before he signed it. (T ek 
Chand and Coldstream, J J ?) DaULAT Kam r. Har- 
uiYAN Singh. I.R 1932 Lab. 602 = 138 I,C. 525 = 
33 P.L.R. 207. 

Consideration. 

—Consideration — Endorsement of payment by 
registering officer — Value of — Onus of proof. See 
Registration act, S. 60 1935 O.W.N. 11=A.I.R. 
1935 Oudh 86. 

■ ■ ' 'Constderation — Sale defd — Failure of — Burden 
of proof. 

Though the burden of proof may be on the person 
who alleges failure of consideration, yet, the W'eight of 
that burden will vary according to the circumstances of 
each particular case. ( Fraser , /. C.) KiSHAN SlNGH 
V , Abdul Qadir. A.I.R. 1934 Pesh. 123. 

Consideration — Proof — Oral evidence — Ad ~ 

'fntsstbiltty. 

Oral evidence is admissible to show what the real 
consideration was for a Kabuliyat. (Mitter and 
//.) RAJ Krishna Prasad lal Singh. 
DOE V , Bakabani Coal Concern, ltd. 62 Cal. 
346 = 169 10. 98=8 R.C. 257 = 60 O.L.J. 477=A.I. 
B. 1935 Cal. 368. 

Consideration— Recitals— Passing of considera- 
tion— Dental — Burden of proof. 

In the case of a documenPin which the receipt of con- 
sideration by the executant is recited, the burden of 
proving want of consideration is on him who denies it. 
ijat Lal and Abdul Qadir, GOKAL CHAND v. 

Q. D.— II— 3 


I DEEO—Constructlon— Acknowledgment or pro- 
I missory-note. 

i Harcharan Das. I.E. 1931 Lah. 870=1341.0.102 
J =32P.Ii.B. 677, 

- — — Construction. . - 

I ABSOLUTE OR LIMITED INTEREST. See GlFT, 
j infra, 

I ACKNOWLEDGMEMT OR PROMISSORY NOTE. 

j Adoption deed. 

I agreement. 

I Ambiguity. 

I Ancient document. 

1 Authority to adopt. 

Award. 

Bond of hundi. 

Boundaries and area. 

Charge. 

Conduct of parties, 
contemporaneous documents. 

Conveyance or Receipt, 
conveyance Or release. 

Covenants. 

Family arrangement or settlement. 

Gift. 

Grant. 

Guarantee. 

Hire-purchase agreement. 

Instalment bond. 

Intention of parties. 

Interest. 

Kabuli AT. 

Kat kobala. 

Lease. 

Lease or licence. 

I.EASE or mortgage. See MORTGAGE OR LEaSK* 
Lease and mortgage. 

Marriage seitlement. 

Mortgage. 

Mortgage or lease. 

Mortgage or sale. 

Mukhtaknama. 

Nature of transaction. 

Partition deed. 

PERSONAL LIABILITY. 

Power. 

POWER OF attorney. 

Principles, 

Recitals. 

Keijgious endowment. 

.Sale. 

Sale or agreement to sell. 

Sale or exchange. 

Sale or lease. 

Sale or mortgage. See mortgage or sale* 
Sale certificate. 

Settlement deed. 

" Single or alternative contract. 

Security Bond. 

SOLENAMA. 

Surety bond. 

Surrounding circumstances. 

TRUST. 

Vestei/iNteRest. 

Wakafnama. ' 

WILL OR adoption DEED OR CONVEYANCE. 

I Will or gift. 

I Will or sett-lement. 

I Words. 

MISCELLANEOUS. 

Acknowledgment or promissory note. 

■ ■ — Construction — Acknowledgment or promissory 
note — Title of do^^ntnent, if material. 
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DEED— Oonstruction— Adoption dead. 

The mere fact that a person chooses to give a certain 
iitle to a document by no means makes it that document. 
A document provided as follows. On June 25, 1925, Rs. 
..... were found due from me to P about February 27, 
1923, and as the money cannot be given at present hence 
it has l)een agreed that I would pay interest at 1 per cent, 
per annum. Therefore this pro-note payble on demand 
has been executed so that it may serve as evidence and 
may be useful in time. 

Heldy thai the document was a mere acknowledgment 
of de])t coupled with an agreement to pay a debt and 
not a promissory note. Effect of use of words “on 
demand’’ discussed. {Sulaiman and Young, //.) KataN 
Singh Pihbhu Dayal. 131 1.0. 136 = 1931 A L. 
J. 230=A.1.B. 1931 All. 302. 

Adoption deed. 

Construction — Adoption deed — Document stating 

adoption and bequeathing entire property — Document 
not a deed of adoption but will. See Will OR ADOP- 
TION DKKI) OK CONVEYANCE, tnfra. 68 LA. 148 
-64 Mau. 440 = 61 M.L.J. 91 (P.C.). 

—— Construction— Adoption deed— Whether the 
document is a will or one recording adoption. See 
Will OR ADOPTION deed, tnfya, 13 Lah. 270-^ A. 
I.R. 1932 Lab 118 (F.B.). 

Agreement. 

-Construction — Agreement bet^njeen parties regard- 
tng devolution of property — Jletrs, if cast claim right 
under agreement. 

The material passage in an agreement was as follows: 
“It has been finally settled by all of us three men that if 
any of us, (iod forbid, may become childless, then his 
properties movable and immovable or namt and benamt 
shall devolve upon him whose heir will remain alive any 
other third person shall have no right or claim to the 
said properties.*’ 

Held, on a construction of the agreement, that the 
Ixinefit of the devolution was confined to “as three men’* 
that is, to the three parties to the agreement and that it 
was a condition that the party taking the benefit of the 
provision should have a living heir, but no right to take 
was conferred on sik h heir, i^Lord T hanker ton RaM 

Nakain V. Tan Kukr. 62 LA. 16 = 14 Pat. 268- 
37 Bom.L.R. 144=60 O.L.J, 644 = 7 R.P.0. 133= 
1935 M.W.N. 92-37 P.L.R. 199 = 30 C.W.N. 266 = 
16 Pat.L.T. 67 = 1936 O.W,N. 201= 163 1 C. 706 = 41 
L.W. 161 = 1936 A L.J. 270 = 1936 A.WR. 82-A.L 
R. 1936 P.C. 9 = 68 M L. J. 139(P.C. J. 

Cond ruction —Agreement to finance litigation — 

Description as sale deed — P.ffect, 

Where a document, though described as a sale-deed, 
is merely an agreement to divide the fruits, if any, of a 
contemplated litigation between the parties to the agree- 
ment, the description of the document cannot make the 
transaction a sale, if it Is not so on its merits and the so- 
called vendee is not entitled to maintain a suit for eject- 
ment before the successful termination of the contem- 
plated litigation. {/lasan, C,J, ani Pullan, /.) AB-VDI 
BEGAM MAHOMED KHALIL KHAN. 6 Luck.282 = 
LR. 1931 Oudh 305 = 132 1.0. 763 = 7 O.W.N. 1010 
= A.I.B. 1930 Oudh 481. 

■ " '-•Construction — Agreement to finance litigation — 
Suit on — Plea of ituint of authority — Proof of authority, 

A suit wa's to be conducted by B against her brother 
and for this she sought help of A, who consented to help 
her. Whereupon a document was drawn up in two 
parts, by the terms of which A was to contribute one- 
quarter of the costs of the litigation, and in the event of 
failure, to pay one-quarter of any costs that might be I 
awarded to the other sp>e, and in return B was to make I 
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over to him one-quarter of whatever she might recover. 
One part was executed by A and the other by the hus- 
band of B in her name. B succeeded in her suit and i4' 
was put in possession of 13 acres of land by the husband 
of B. But quarrels ensued whereupon A brought the 
suit to enforce the agreement. B set up want of autho- 
rity to the execution of document by her husband. 

lield^ that though a genuine thumb print of B on the 
document might in the present case be unimpeachable 
evidence of her authorization, it was not essential to the 
validity of the document. Authority or no authority is 
a question of fact, and may be proved in various ways, it 
might be a legitimate deduction from the circumstances 
under which the tiansaction took place, and on the evi- 
dence the document was executed by B, (^Sir George 
Loaondesf) RaMANAMMA v. ViRaNNA, I.R. 1931 P.C. 
129 = 1931 A L. J. 644 = 33 Bom.L R. 960 = 64 O.L.J. 
183 = 1931 M.W.N. 609 = 131 I.O. 401 = 33 L.W. 
767=36 C.W.N. 633 = A.LR. 1931 P.C. 100 = 61 M. 
L.J. 94 (P.C.). 

Construct ton — Agreement for sale of goods — 

Further stipulation regarding third party risk — Effect, 

A person agreed to purchase standing timber in cer- 
tain jungle for a certain consiileration and executed a 
document which he called kabuliyat (counterpart of 
lease) under which he promised to pay the pi ice in a 
lump sum on a certain date and in case of default, he 
agreed that the owner of the timber would have the 
right to realize the amount from him. He further pio- 
mised to have the wood of the said jungle cut and re- 
moved within a year. 

Held, that the transaction was one of sale of goods or 
merchandise and the deed was an agreement or me- 
morandum of agreement evidencing such sale, and was^ 
exempt from stamp dqty under Sch. I, Art. 5 of the 
Stamp Act. The meie fact that beyond the stipulation 
as to a sale of goods there was an agreement that in 
case a rival proprietor raised any objection to the cut- 
ting of timber and removal of the same, the vendor was 
to have the responsibility did not in any way detract 
from the character of the agreement. {Sulaiman, A,C,/,, 
Mukertt and Boys, JJf) KaJ BaLAMGIK, In the matter 
of, I.B. 1931 All. 605 = 133 I.O. 157 = 1931 A.L J. 
608 = A. I R. 1931 All. 392 (F B.). 

Construction — Agreement for sale of interest itt 

immoz’able property — Assignment of right over earth 
and sand. 

An agreement by which on payment of a certain- 
amount as compensation, the defendants w’eie given the 
liberty to remove earth and sand from certain lands- 
belonging to the plaintiff and the defendants also under- 
took to level up the land after removal is not a lease or 
an agreement for the sale of chattels. It is an agree- 
ment for the sale of an interest in immovable property. 
{Beasely, C,J, and Cornish, /.) KaNJI & MOOLJt 

BROS. J/. ShanmugamPillai. 66 Mad. 169-IR. 
1982 Mad. 805 = 139 I.O. 870 = 1932 M.W.N. 897 = 
36L.W. 626 = A.I.R. 1982 Mad. 734 = 63 M.L.J. 
687. 

Ambiguity. 

See also CONDUCT OF PARTIES, infra, 

.... Construction —Ambiguity — Construction leading 

to validity of deed to be preferred. 

The sense and meaning of the parties in any particu- 
lar part of an instrument may be collected ex antecedeti’^ 
tibus et consequentibiis every part of it may be brought 
into action in order to collect from the whole, one uni- 
form and consistent sense, if that may be done. But 
where a clause is ambiguous, construction which will 
make it valid is to be preferred to one which will mak& 
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DE£D~Construction— Ancient document. 

it void. (^Ferrers^ /,C, and Rupchand^ 

DAS ZOWKIRAM V, ALU WALLA BROS. 26 

377 = LE.19S3 Sind 10 = 140 I.O. 681 = A.I.E. 1932 

Sind 217. 

Ancient document. 

Cmstructim — Ancient document —C ontcmpotani' 

ous expostUon by persons living at time-- Admtsst- 

^^^Evidence as to the interpretation placed upon an 
ancient document by persons who lived at, or at a time 
not remote from, the lime of execution of the document 
is not only admissible but very valuable, for -contempo- 
ranea expostto est forttsstna tn lege:' {Nanavutty and 
Zta-ul- Hasan, /y .) OlR HaR S AKOOp ^ BhaGWAN 

Din. 162 I.C. 861 = 7 R.O. 250 = 11 O.W.N. 1435- 
A.I.B. 1936 Oudh 96. 

Const rue ft on — Ancient document — Cont emporane- 

ous uiage — Reference to, , . 

One of the most settled rules of law for the construe- 
tion of ambiguities ill ancient instrument isthat resoit 
may be had to contemporaneous usage to ascertain the 
meaning of the deed. Attor„erGt»eral v. Drummond, 
1 Dr. & War. 353; IVaicham v. Attonuy GeMeral of thr 
East African Protectorate, (1919) A.t;. 533, Kef. 

(M, tier and Pattet son, J J.) SOURISH CHANDRA ROY 

Bahadur v. Safoj Kan tan Sinoha. 160 I.C. 1019 
-7 B C. 63 = 60 C.L.J. 363 = 38 O.W.N. 707 = A I.B. 
1034 Cal. 571. 


Authority to adopt. 

-Cousiruetton— Authority to adopt- 


•Intention of 
executant— Reference to surrounding circumstances.^ 

In construing a document it is the duty of the Court 
to ascertain intention from the words used in a document 
and the surrounding circumstances are to be looked into 
merely viith the object of ascertaining the real intention 
of the executant from the woids used by him. Wheie a 
husband authorized his wife aged 13 or 14 to adopt in 
accordance with the opinion or advice of his father who 

died later. , , , „ ^ 

Held, that the power to adopt ceased to have etiet t 

after the father’s death. {ICuhvant Sa hay ami Khaja 

Mohtmmad Noor, //.) Radha Maiihab Jiu 
Thakur V. Rajendra Prasad Bose. 12 Pat. 727 
= 149 1 0. 809 = 6 R P. 662 = 14 Pat.L.T. 258 = A.I. 
B. 1983 Pat. 250. 

Award. 

. la^^-Construction — Award. 

Where disputes relating to a mortgage are referred to 
an arbitration Board which delivered an award modi- 
fying some terms of the mortgage deed with a note that 
“regarding these things are original document should be 
considered lo have been corrected” and making one co- 
mortgagor solely responsible for redemption, the award 

does not extinguish the original mortgage. A.I.K, 1921 

PC, 13, Kel. on. {Niyogi. O.A. J.Cf) JAIRAM v. 
BmLAJl. 27N.L.R.152 = I.R. 1930 Nag. 361 = 127 
1.0. 889 = A.I.R. 1930 Nag. 300. 

Bond or hundl. 

- „ •Construction— Bond or hundi. 

Where a document written on hundi paper was treat- 
ed by the parties as a hundi but it contained no promise 
to pay to the order of any person or to bearer, and the 
drawer and the drawee were the same person. 

Held, that the document was a bond and fell within 
the purview of S. 2 (5) {b) of the Stamp Act. {Cold, 
stream and Johnstone, //.) MOHINDAR SINGH ». 

Nagima Mal Bhana Ram. 1361.0. 

IriOi. 63 = 32 P.L.B. 763= A.I B. 1932 Lah. 22. 


DEED— Oonstruction— Boundaries and area. 
Boundaries and area. 

Construction — Boundaries and area— Conflict be 

tween — Ambiguity in language — Sale-deed — Intention — 
Extrinsic evidence — Admissibility. See EVIDENCE ACT, 
S. 97. 1651.0. 634 = 1935 A.L.J. 664»A.1B. 1036 
AU. 662. 

Construction — Boundaries and area — Difference. 

It is not an invariable rule that in ail cases of conflict 
between description by area and specification of bound- 
aries, the latter must prevail. It is a matter for exami- 
nation in each case as to what was the intention of the 
parties and the understanding between them at the time 
of entering into the contract. {Rowland and Agarwala. 
JJ.) Ganga Sahu V. Kanhu Eal Marwari. 141 
I.O. 423 = IB. 1933 Pat. 73=13 PatX.T. 734= A.I 
R. 1933 Pat. €0. 

— — - C oust rucU on— Boundaries and a rea — Difference 
between — Rule, 

Where theie is dispute as to whether a particular 
piece of land is part of the land purchased under a deed, 
the boundaries given in the deed must prevail over the 
area. Where the boundaries are vague and indefinite, 
the area should prevail, but wheie the bundaries are 
specified and definite, the land that is conveyed must be 
the land within those specified boundaries, and the area 
must be taken to have been given approximately. A 
plaintiff cannot claim title to (he disputed land on the 
basis of his deed, simply because the area mentioned 
therein is in excess of the area mentioned within those 
boundaries. The plaintiff must show that the disputed 
strip of land is included within the boundaries given in 
the deed, where the boundaries are specified and definite. 
The recitals about aiea in the body of the document 
cannot be read as divorced from what is stated in the 
boundaries. {Nastm Alt. /.) BhOLANATH ChaTTO- 
PADHAYA V, MklTYUNJOY CHAITOPADHAYA. 163 I. 
C. 532=7 B.O. 286 = 59 C.L.J. 632= A.I.B. 1934 Cal. 
861. 

Construction — Boundaries and area — Difference 

— Effect. 

Where the plaintiff sold to the defendant a parcel of 
land specifically descri lied with reference to its bounda- 
ries and suivey number, its measurement being also 
I stated as three acres and fourgunthas, and subsequently 
it was found that the land conveyed in fact measured 
four acres and four gunthas, in a suit by plaintiff to get 
back the excess of the land, held, that the parties intend- 
ed to convey, and take a conveyance of, the actual plot 
of land, that the measurement was not the governing 
portion of the description and the plaintiff was not 
entitled to relief. {Tyahft. /.) Maharudrappa v. 
Lakshman. IB 1932 Bom. 311 = 137 1.C. 683=34 
Bom.L.B 212 = A.1.B. 1932 Bom. 440. 

tConstruction — Boundaries and area — False 

demonstration— Boundaries precisely stated — Mis-state- 
ment of area ts mere surplusage. 

A mere mis-statement of the area of land sought to lie 
conveyed is not to be regarded as anything more than a 
false demonstration. If the space to be conveyed is 
precisely defined by boundaries, the statement of its 
measurement may be treated as surplusage and of no 
consequence. 5 Bom. 208 and 41 Cal. 493, Kel. on. 
{Dunkley. /.) LEON GON KYA Z'. MAUNG MaUNG 
Gyi. IB. 1933 Bang. 34 = 142 10. 12= A.I B. 1033 
Bang. 24. 

——Construction — Boundaries ani area—V^ii^. — 
Extent of land demised specified — Right to claim on 
basis of boundaries. 

When the lessee was granted a patta in which the 
area of land demiset,’ was stated to be measuring, by 
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deed — C oustructldii — BonndaTleg and area. 

guess, but not by actual tUeasurement, three of 

fand. at a rent of Re. 1 per bigha, 

i/dd^ that the lessee could not claim to be entitled to 
all the lands found within the boundaries stated in the 
patta on the strength of that patta, but could only get 
three htghas. Ghose and McNatt\ J J.) MOKAM 

IIaldar V. Maimaddi Shaikh. 61 Cal. 886 = 164 
Xg. 71-7 R.O. 426 = A.IR. 1936 Cal. 28. 

■ • Consfru ctt on — lioundanes and area — Question as 

to area — Reference to boundaries^ 

Where the area sold was presumably definitely agreed 
upon between the parties and its length and breadth 
were clearly stated, the inference is that the parties were 
not left in any doubt as to the measurements and it is 
not necessary to discuss the question of boundaries in 
such a case. 41 C. 493 (P. C >. expl. (Addui 
Qadtr.J) THAKARDAS v. MIR ZAMAN. 131 I.C. 
127 = 32P.L.B. 240=A.I.R. 1931 Lah 349. 

Charge. 

See also GlKT, infra. 

Construction — Charge — Agreement for sale — 

Undertaking not to mortgage or sale — Charge not creat- 
ed— CONSTRUCIION MORTGAGE. 13 Pat. 620== 
A.I.R. 1934 Pat. 496. 

— ’‘Const ntciton — Charge subsequent to moftgage. 

The weight of authority is against recognising any 
clog on the equity of ledemption in the ab.'^ence of a 
clear agreement between the parties creating a subse- 
quent charge on the mortgaged property. Where a bond 
merely recites the fact that a separate mortgage deed 
has been executed in favour of the creditor and that the 
amount of the bond will be paid before the mortgage 
deed and does not contain any agreement forbidding 
redemption of the niortgagf* until the bond has been 
paid off, it does nof in any way affect the equity of 
redemption or create a charge on the property previously 
mortgaged. (^Addison an i Sale, J J f) HaKIM SiNGH 
V. Cajja Singh, 156 10. 288-= 7 RL. 683 = 36 
P.L.R. 196 « A.I.R. 1934 LaU 938. 

Conduct of Parties. 


Construction — Conduct of pas ties— Ambiguity in 

words in kal)uliat. 

When the interpretation of words used in kabiiUat is 
not altogether free from ambiguity, the Court is justified 
In looking into the conduct of the parties to determine 
the real intention of the parties. {Srivastava, Ag. C.J. 
and Smith, /.) JVVALA SaHAY & SONS v, PaNDH* 
Mathura Prasad. 10 Luck. 307 = 152 I C. 786 = 
7 R, 0.238 = 11 O.W.N. 1397=A.IR. 1935 Oudh 
209. 

•——Const ruction— Conduct of parties— Deed clear 

Subsequent conduct irrelevant. 

Where the words in a deed are clear, the subsequent 
conduct of parties is an irielevant consideration, N, £, 
Railway Co. v. d/astingt, (1900) A. C. 260, 'Rel on.' 
(/.ord Alness.) BaRABONI COAL CONCERN, LTD v 
Gokulananda Mohanta Thakue. 6U.A.36 = 
61 Cal 313 = 3 A.WR. 193=11 O.W.N. 226==18 
R-D. 112 * 69 C.L. J . 257 = 1934 A.L J. 296 = 36 Boxn 
L.R. 390 = 1934 M W.N. 300= 6 B.P.C. 85 = 147 I C 
884= :i9 L.W. 291 = 38 OWN. 325 = Al.B. 1934 
P.C. 58 = 66 M.L J. 899 (P.C.). 

IR 38 C. W.N. 707 (715).! 

— ‘Const ruA ion— Conduct of parties— Relevancy . 

Although evidence as to subsequent condui t of parties 
is relevant, if there is a doubt as to the effect of any 
instrument, when the instrument itself is clear and free 
from any ambiguity, subsequent conduct is altogether 
irrelevant. i^Niyogt and Staples, A. J. Cs ) Ram 
SWAROOP V, Thakur Ramchamdra It, 3l N L B 
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188=157 I.C. 17 = 8 R.N. 12=A.I.R. 1936 Nag. 
35. 

‘^onstruction-^Conduct of parties— Relevancy of^ 

Where there is a registered document like a mortgage 
setting out the terms of the contract, namely, the inter- 
est, it is improper to look at the subsequent parol con- 
duct for the purpose of interpreting the document. 
{Pandalat, /.) NARASIMHAM v. VeNKATA SUB- 
BAYYA. 6 I.E. (Mad.) 135 = 146 I.C. 762= A.I.R. 
1933 Mad. 171. 

Contemporaneous documents. 

— • 'Construction — Contemporaneous documents — 

Reading together. 

Where a person executed a ruqqa (Ex. P-1) in favour 
of another person for Ks. 2,000 and also another docu- 
ment (Ex. D 1) on the same date, describing the mode 
of payment of this amount. 

Held, that the Ex. P-1 is governed by Ex. D 1 
executed on the same date. Both the documents should 
be read together as foi min g one whole. iSTek Chand 
and Agha Haidar. /J.) Mt JaiN MaTI NANU 
Ram. 154 1.0. 477 = 7 B.L. 676 (2) = A.I.B. 1934 
Lah. 314. 

Conveyance or receipt. 

• Construction— Conveyance or receipt— Intention 

of parties— Ktceipt mentioning terms of sale and 
delivery of possession. See STAMP ACT, S. 23 13 Lall. 
L.T.48. 

Conveyance or release. 

——Construction — Conveyance or release, 

A deed of release pure and simple connot operate as a 
conveyance. The owners relinquished their right, title 
and interest in a granary in favour of the defendant- 
respondent as the latter agreed not to demand the pay- 
ment of her money, invested, in the business of the re- 
Hnquishers, 

Held^ that the document was not a deed of release 
Imt a deed of conveyance. {Da U /.) A.K R M M K 
Firm z/. in Nyaung. 166 I.C. 668 = 8 r’r' 33« 
A.I.R. 1935 Rang. 149, 

Covenants. 

- Construction — Covenants — T ransferee i f bound. 
Conveyancing in India is generally unilateral in a 
sense that sale-deeds, mortgage deeds and the like are 
all executed by the transferor. The stipulations con- 
tamed in the sale-deed or the mortgage deed are tiiere- 
fore binding on the transferees, because the Unnsferee 
\yho. accepts the transfer on conditions stated in the 
deed, cannot resile from those conditions. A person 
who steps into the shoes of the transferee cannot have a 
better right and the stipulations in the deed are bindine 
upon him. {Htamatullah. J.) IIabir Ullah Mt. 

5- A.I.E. 19M 

All. • 

Family arrangement or settlement. 

See also TRUST, tnfra, 

* ' Construction— Family arrangement— Agreement 

by Hindu co-parceners to tie up proper ties.indefinitfely— 
Provision for appointment of manager— Manager to 
utilise^ income for maintenance of members of family 
and with surplus to purchase prope.ties for benefit of 
amuy fund Executants not to act contrary to arrange- 
ment Validity — If amounts to trust. See T P Apt- 
3. 14. 62 C.L. J. 71. ^ oee i, tr, act, 

Construction Family arrangement between two 
co-parceners^ Benefit secured to widoxo on death of co- 
parcener^Restnetton in derogation of grand cannot 
oe imposed by surviving co parcener. 

Where a transaction of the nature of a familv 
arrangement has been arrived at by the agreement of 
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DEED— Constiuction— Family arrasgement. 

two co-parcen^rs, who constitute a joint family, >^heieby 
oq the death of one of them, a moiety of the profits was 
to be paid to his widow, it is not permissible to the 
survivor to impose any restriction or condition in 
derogation of the original grant by making subsequent 
unchastity as a bar to the claim, wheie the deed does 
not contain any such clause for defeasance and iq fact 
the grant is not even expressed to be for maintenance. 
{Sen and Alhn, JJ,) T.AKHMI ChAND v, Mt. AN- 
ANDI I.E, 1933 All. 335-143 1.0. 815-1932 

A.L J. 208- A.I.R. 1933 All. 130. 

^ •‘"^Construction ^Family arrangement — Provision 
as to succession. 

The relevant clause in a family arrangement ran as 
follows: “If no male is born to a guzardar, then the 
female issue will be allowed maintenance allowance like 
sisters and the widows of each guzardar will remain in 
possession of the entire property without the power of 
alienation, during her life-time, and after her death, the 
property will be divided in equal shares amongst all the 
male brothers. Guzardars will also have the power * 
in case of their having no issue, to adopt any one 
from amongst their brothers or their issue by a biradori 
w'oman as they like, and their guzaia will revert to the 
said adoptee after the death of the widow.” 

Ileld^ that on the death of guzardar without male 
issue and without having made an adoption, the brothers 
got a vested remainder, but that their right to devision 
and possession was postponed till the death of the 
widow. {Nanavutty and Smithy J /,) ABDUL QAYUM 
2 /. ABDUL KaHMAN. 8 Luck. 602-6 I R. (Oudh) 
160(2)-146I.C. 710-10 O.W.N. 844-A.I.R. 1933 
Oudh 439. 

“ Construction —F amily Settlement-— Life estate 

with rental nd nr — Rights of transfer of life tenant — 
Rents and profits — Right to, 

A deed of agreement of settlement, after describing 
the property, "as well as non taluqdari and movable 
property” proceeded to state that (1) N, shall remain 
owner and in possession of the immovable properly 
Taluqdari and non-taluqdaii for his life time without 
power of transfer in any form — and that (2j after the 
death of N, S. shall ow’n and possess the entire mova 
ble and immovable property Taluqdari and non-taluq* 
dari; and further stated that “as to movable property, it 
is settled that Al, shall be the owmei of the whole, etc.” 

L/eldj on a construction of the deed, that Al acquired 
only the life-estate in the whole of the immovable pro- 
perty, Taluqdaii and non-taluqdari, and was not the 
owner in the sense of being possessed of absolute propri- 
etary rights, and that he was to be life-owner only of the 
movable property as well, without any power of aliena- 
tion inter vivos or testainententary disposition in either 
class of property ; (2) that .S', took a remainderman’s 
estate in both classes of property by absolute right ; 
(3) that the same pi ir.ciples applied to future property 
acquired after the agreement by virtue of the rule of 
equity that where future property is intended to be 
included within the terms of the settlement the limita- 
tions imposed by the settlement will fasten on that pro- 
perty whenever it is acquired; (4) that rents and profits 
were incidents of the estate and must go with the estate. 
ifVaztr Hasan, C.J. and Smith, /.) HaRI SakaN 
Das V. Har Kishen Das. 6 R.0. 648- 160 I.O. 
426 = 11 O.W.N. 917 = A.I.E. 1934 Oudh 337. 

■ 'Construction — Family settlement — Payment of 

maintenance to daughter indaw — Residence with hus- 
band\ if a condition precedent. 

The defendant bound himself by an agreement to pay 
his daughterrin law Ks. 30 every* month for her kharch- 


DEED— Constructlon—GHt. 

i-pandan and other expenses. At that time the plaintiff 
was living with her parents and away from her husband 
the defendant’s son. The defendant w^as anxious about 
his son’s health and sanity and made the offer menlioiied 
in the agreement hoping she would return to and live 
with her husband. But no such condition w*as mention- 
ed in the agreement. 

Held, that the agreement to pay was not qualified by 
any condition precedent and that the document did not 
reserve any power of revocation either upor. the happen- 
ing of a future contingency or at his own sweet will and 
pleasure. i^Sen and Allen, //.) LatiF JaHAN BEGAM 
z/. Mahomed Nabi Khan. I.R. 1932 All. 288= 
137 I.C. 231 = 1932 A.L. J. 9 = A. I.R. 1932 All. 174. 

Ccmtruction — Family settlement — Settlement in 

favour of son with restraint on alienation and gift 
cnier to “santeathi” — Nature of son's estate. 

Where a Sudra executed a deed of settlement of cer- 
tain properties in favour of his son by which the latter 
was to enjoy the income during his lifetime and after 
his time, his sauthathi were to take it and the son was 
to have no power to sell or mortgage the properties, 

Held, that the son took an heiitable (but not abso- 
lute) estate, and not merely a life estate and that after 
his death, the santhathi whether that expre-sion includ- 
ed illegitimate children or not, were to enjoy the pro- 
perty. {A'rishnan Pandalai, /.) SUBRAMANJA 
CHETTI V. MAHALAKSHMI AMMAL. 6 I.R. (Mad.) 
41 = 1461.0. 300-38 L.W. 272=1933 M.W N. 701 
= A.I.R 1933 Mad. 669. 

—Construction — Family settlement — Trust of cer- 
tain property by Mahomedan — Gift to sons — No settle- 
ment of family dispute or claims— P'amily settlement not 
created. .SV^ Mahomedan LAW— WaKF. 

13 Rang. 679. 

Gift. 

Construction — Gift— Absolute or limited estate — 

Idonor destrihtug herself and donee's chtldten as abso- 
lute owner but not so the donee. 

Per Smith and All sop, J J,% in order of reference, — S 
made a gift to A*. In the deed the donor pescribed her- 
self as ‘ niallik-i-mustaqil” that is “absolute owner,” and 
she also stated that R's male descendants shall be 
“malik-i-mustaqil,” but she nowhere used these words in 
respect of R, 

Held, that the conclusion to be drawn from the deed 
as a whole must inevitably be that the gift to P^^ft. was 
not an absolute gift, but a gift only of a life-interest. 
{Srivastava, Nanavutty and Smith, //.) GiKJISH 
Dait V, Data Din. 9 Luck. 329 = 6 R.O 337= 147 
I.C. 991=11 O.W.N. 1 = A.I.R 1934 Oudh 36 (F.B ). 

Construction —Gift — Absolute ox limited interest 

— Settlement deed by Hindu — Powers of donee— Appoint- 
ment to office of shehaitship. 

The Court in construing the intentions of a Hindu 
donor must bear in mind that the form of expression or 
the literal sense is not to be so much regarded as the 
real meaning of the parties. A gift is absolute when by 
such gift an intere.*>t or ow’nership is created, entitling 
the donee to deal with the subject of the gift according 
to pleasure and conferring upon him an uncontrollable 
power of alienation, either by deed, gift or will, Where 
there is a gift of shehaitship not limited in any way 
but equally capable of being construed as a gift for 
life or an absolute gift and it is followed by a general 
power of appointment and a gift over in default of 
appointment, the first gift should be treated as an 
absolute gift unless the whole frame of the will suggests 
otherwise. 

Held the true /intention of the deed was to confer 
the shehaitship ‘ in absolutp right, to H, with 
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DEED — Construction-- Gift. 

power to him to appoint his successor at any time he 
pleased, and should he not exercise that power, to leave 
tne shebaitship to be inherited by his heirs, but with a 
condition restricting such inheritance to the eldest 
descendant to the exclusion of others. 

Held^ further^ that the clause in that in the absence 
of such appointment, the shebaitship devolved on the 
eldest son to the exclusion of other heirs was invalid and 
that condition did not affect the gift in favour of 
what was ..n absolute gift of the shebait in his 
favour and the heirs of H, the original donee, in the ! 
line of inheritance as under the Hindu Law, were entitled | 
to the office. {^Mukerji and S. K. Ghose^ //.) | 
Kandarpa Mohan Gossain Akhav Chandra 
Bose. 61 Oal. 106=88 O.W.N. 166 = 1601.0. 179 = 

6 B.O. 786 = A.I.R. 1934 Oal. 379. 

[Eel. 6l Cal. 393 (398).] 

Construction — Gift by a Hindu in favour of his 

wife — Nature of estate. 

It is well settled that considerations governing the 
construction of one particular document cannot be of 
much help in construing another document and as such 
judicial decisions dealing with the interpretation of 
documents are by no means an infallible guide when the 
construction of a particular document is in question. 
But theie are certain principles peculiar to transfers in 
favour of Hindu females that cannot be lost sight of. 
Where the transfer is in favour of a Hindu wife w’ho 
ordinarily gets an estate for life under the Hindu Law, ■ 
and an heritable estate is not by express words tranfer- j 
red to her and a restraint on the donee’s power of i 
alienation is put by express words in the deed, the facts ! 
clearly indicate that the donor intended to transfer only I 
a life-estate in the property gifted by the deed. (^Kendall 
and Iqbal Akmad, //,) ShEORAJ v. RaM SawARI 
DEVI. 162 1.0. 387 - 7 R A 333 = 1934 A.L. J. 1013 
= 4 A.W.R. 860 = A.I.R. 1936 All. 43. 


DEED— Oonstniction— Gift. 

oust ruction --Gift by stranger to members of 
joint family — Gift expressed to be made in favour of 
each of the donees individually — Donees take as tenants- 
in common. 

Where a deed of gift executed by a person in favour 
of the defendants, stated as follows: — “Out of you G is 
my brother-in law, P is my nephew and .V is the son of 
my another nephew. Therefore out of affection I bear 
towards you, I have conveyed to you the immovable pro- 
perty described, in tne schedule below worth Rs. 10,000 
and I have delivered possession of the same to you now 
alone. Therefore, from this date forwards, you and 
your heirs should enjoy permanently the said pro- 
j perty with absolue rights with water, trees, stones, 

I treasure and hidden treasure standing thereon. But I, 
my heirs and my relations have nothing to do with the 
same. 1 shall get the pattas from the said land trans- 
ferred in your name, when you desire. You yourself 
should pay sircar cists payable on the said land. G out 
of you should keep the said property in his possession 
till his death and preserve the said property without 
causing any damage to it. One need not raise any dis- 
pute with the other in respect of the same. This is the 
dakhal (conveyance) deed of immovable property 
executed and given with my consent.” 

Held^ that the deed should be construed as a whole; 
since the gift w’as made by a person who was in the 
position of a stranger to the donees and stated to be 
made in favour of each one of them, and further the 
donees and their heirs were asked to enjoy the properties, 
the donor intended the donees to take the properties as 
tenants in common even though they were members of 
a joint family and even though it was stated that the 
1st defendant was to keep possession till his death. 

I {Madhavan Ndir and Jackson, JJ.) VeNKAYAMMA Z'. 

I Gangayya. 149 I.C. 335 = 6 R.M. 634= 1933 M.W. 
In. 1310 = 38 L.W, 779 = A.IR. 1934 Mad. 16 = 65 
! M.L.J. 703. 


-Construction — Gift by Hindu widow to daughters 

— Conferment of absolute estate — Defeasance clause 
that in the event of death of one without issue, the 
others should take equally — Validity and effect of. See 
T.P. Acr, S, 28. 166 I.O. 33 = 16 P.L.T. 246 = A.I. 
B. 1935 Pat. 401. 

•Construction — Gift — Intention of maker — Con- 
struction leading to validity of instrument. 

A document ought to be construed in such a way 
that the intention of the maker shall be given effect to- 
bo far as his meaning can be ascertained from the docu- 
ment and so far as his intention is in accordance with 
law. If therefore a gift is made to a certain person and 
his heirs according to a line of succession not in accord- 
ance with the law of inheritance, the gift may be valid 
so far as those persons are concerned who are qualified 
to take as a gift, though not by way of inheritance. 
{^Lort Williams, J.) KaNDARPAMOHAN G0SW.-\MI v. 

Akshaychandra Basu. 60 0al."706 = 6 LR. (Cal.) 
199 = 146I.C. 312 = A.I.B. 1933 Oal. 629. 

[Reversed. 61 Cal. 106.] 

'—Construction — Gift of jungU^- Trees, not land 
passing. 

Where according to a deed of gift a jungle without 
exception of any tree is gifted aw'ay, and there is no 
mention of land upon which the jungle stood, it means 
that what was gifted away was the timber of the 
jungle and not also the land upon which the jungle 
stood. (Nanavutty, /.) MahOMED AZIM KHAN v. 
Raja Saiyid Mahomed Saadat Khan. 136 I.O. 
642=I.B. 1932 Oudh 130 = 8 O.W.N. 349= A.I R. 
1931 Oudh 177. • 


"- -"Construction — Gift — Tamltknama in favour of 

\ minor son — No mention of specific debts — Creditor 
I impugning deed and obtaining renewal of promissory 
! note — Deed, if creates charge in respect of debt, 

A father tranferred by means of a tandiknama his 
half share in certain ancestral villages in favour of his 
! minor son. The document recited that the donor >yas 
heavily indebted, that most of the debts were fictitious, 
and that his wife, the guardian of his minor son, had 
expressed her willingness to pay off his debts. There 
was no mention of any specific debts in the document. 
A creditor, in a suit brought by him impugned the deed 
of gift, on the ground that it had been executed to 
defraud creditors and obtained a declaration to that 
effect. Further, after the execution of the deed in 
question, the donor renewed his promissory note in 
favour of the creditor. In a suit based on the promissory 
note, it was contended that the tamliknama created a 
charge in favour of the creditor in respect of the debt in 
suit. 

Held, that the tamliknama did not create any charge 
in favour of the plaintiff in respect of the debt in suit, 
which conclusion is also borne out by the subsequent 
conduct of the donor as well as of the plaintiff. (^Sri- 
vastava ani Nanavutty, //.) DEPUTY COMMIS- 
SIONER, Sitapur V, Mohammad Bahadur Ali 
Khan. 1936 O.W.N. 288. 

—Construction— Gift — Trust of certain property 
by Muhomedan — Sons appointed trustees — Condition 
thit donor is to remain in possession for life and to be 
sole trustee during his lifetime — Gift to sons, if valid. 
See Mahomedan La>v— Wakf. 13 Rang. 679. 
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P££D<-Ooiuitructlo]i— Grant. I DEED— Construction— Kal)ullat. 

Grant. should become the property of the hirer on his paying 


^Construction — Grants Grantee to be faithful to 

•the British Government --Grantee joining the Indian 
National Congress — Effect of. 

The plaintiff was a hereditary Desai and held lands 
and cash allowances under a sanad of 1864 which 
contained the condition, “that the said holders and their 
heirs shall continue faithful subjects of the British 
-Government.” The plaintiff joined Indian National 
Congress in 1895, was President of the Congress Com- 
mittee in 1921 and subscribed to the Congress creed 
changed by the Nagpur Congress in 1920, w»., the 
object of attainment of Swaraj by all legitimate and 
, peaceful means, which, as explained by the Congress, 
uincluded the boycott of schools. Courts, methods of 
making India economically independent, etc. In 1922, 
the plaintiff’s sanad was forfeited. In a suit by the 
plaintiff to declare the forfeiture illegal. 

Held, that if a man became an active member of a 
body the object of which was to bring the British 
'Government of India to an end, whether by violent 
or non-viotent means and to substitute for it a national 
Government, he cannot be said to be faithful to the 
British Government and that the forfeiture was not 
illegal. {Beaumont^ C./. and Broomfield, /.) NarSING 

Rag V, Secretary of State for India. I.B. 1932 
Bom. 402^138 1.0.530=^34 Bom.L.B. 453^ A.I.B. 
1932 Bom. 226. 

Guarantee. 

Construction — Guarantee — Liability of guaran- 
tor. 

An instrument of guarantee executed by the defen- 
dants in favour of the creditor recited that in considera- 
tion of his having agreed at their request to obtain a 
loan of rupees forty lakhs for G, the repayment where- 
of was to be secured by a mortgage to be executed by 
the said G^ they guaranteed the repayment of the sum to 
the limit of their aggregate liability to the extent of 18 
lakhs of rupees and their individual liability to the extent 
of 6 lakhs of rupees. Cl. (3) provided: “Within 
the aforesaid limit of liability this guarantee shall 
extend to and be applicable to the whole debt that shall 
ultimately be due to you from the said G in respect of 
such advance and not merely to so much thereof as shall 
be co extensive with our aforesaid maximum liability 
hereunder.*’ It was held by the High Court that the 
liability of the sureties was contingent not merely on the 
failure of the principal debtor but also on the realization 
of the security specified in the opening clause. 

Held, that there was nothing in Cl. (3) or Cl. (1) to 
suggest that the sureties were liable only in the event of 
a deficiency remaining after the realization of the security 
and that the sureties were liable in the first instance. 
(J^ord Tomlin.) ALERED ERNEST MITCHELL z'. CARR 
Lazarus Phillips. 68 I. A. 306 = 59 Oal. 320=136 
LO. 407«I.B.1932 P,0. 103 = 1931 A.L.J. 793=35 
O.W.N. 986 = 64 O.L.J. 269=A.I.B. 1931 P.O. 224 
=61 M.L.J. 191(P.O.). 

Hire-purcliase agreement. 

■ - Construction^ Hi re- purchase agreement — Con- 
tract of hire or sale. 

The question whether a contract is one of hire or sale 
•should be decided on the language of the agreement. 
Where the goods were received on hire and the condi- 
itions provided that the hirer should take care of the 
article, that if he failed to pay hire in any month the 
owner could terminate the hiring and take possession of 
the article, that if the hirer terminated the agreement 
within the period, he should not be entitled to ask for 
any refaiid of the hire alreadj' paid and that the article 


the several instalments. 

Held, that it was a case of hire and that the hirer 
could return the article and stop further payment. 54 
Bom. 381 and 57 M.L.J. 618, Cons. iMukerfi, /.) 
SURAJ AND SONS V. J. O. Brin. I.B. 1931 All. 607 
= 133 I.C. 169=A.I.B. 1931 All, 759. 

Instalment bond. 

'Construction — Instalment bond - • Default — 

Failure to sue — F.ffect, 

A mere failure to sue in respect of the earlier instal- 
ments cannot be construed as a waiver of the right given 
by the bond to recover the amount due, if two instal- 
ments were not paid. {^Jackson, J C., Suhhedar and 
Ntyagi, A./.Cs.) ViSHWANATH v. SaDASHIVA. 28 
N.L.B. 44 = 136 I.O. 414 = I.B. 1932 Nag 14=14 
Nag. L.J*. 141=A.I.B. 1932 Nag. 1 (P.B.). 

Intention of parties. 

... ■ — Construction— Intention of parties — Document io 
be taken as a whole. 

In construing a document, the deed must be read as a 
whole, and the intention of the executant must be given 
effect to, in so far as it can be obtained from the docu- 
ment as a whole. {Courtney-Terrell, C.J. and Dha7de, 
/.) Rameshwar KUER V, SHEO LAL UPADHYA. 14 
Pat. 640-1661.0. 33 = 7 B.P. 677=16 Pat.L.T. 246 
= AI.E.1936 Pat. 401. 

Construction — Intention of parties — Sum payable 

on demand— -Demand as part of cause of action. 

Although prima facie a sum payable “on demand” is 
repayable forthwith and the words “on demand^’ are 
superfluous, in each case the question whether or not the 
parties intended that the words “on demand” should 
be treated as an integral and operative part of the 
agreement depends upon the true construction of the 
agreement into which the parties entered. {PagCt C^J. 
and Mya Bu, /.) TaN SOON THYK v, IAONEL KMILE 
DU Bern. 11 Bang. 328 = 147 I.O. 281=6 B.B. 164 
=A.I.B. 1933 Bang. 188. 

Interest. 

Construction — Interest — Provision for payment 

of interest in certain years on specified dates and in 
default interest on interest — Right to interest on interest 
after last date specified, 

A document provided for payment of interest on l6th 
July, 1916, 16th July, 1917 and l6th July, 1918, and for 
payment of interest on interest in default of payment of 
interest on those dates. It did not however provide 
generally for annual payment of interest at a particular 
date or for further interest on interest in default of pay- 
ment of interest. 

Heldy that the document carried interest even after 
16th July, 1918, but a provision to pay interest on a 
specified date after l6th July. I9l8, or to pay interest on 
interest in default could not be spelled out. A.I.R. 1932 
P. C. 99 and A.T.R. 1927 Mad. 774. Dist. (Ramesam 
and Curgenven, //,) GOPALASWAMI BaGHAVATHAR 

V, NataraJa Chettiar 161 I.O. 916 (1) = 7 B.M. 
161 Cl) = 1934 M.W.N.671(2)=A.I.B. 1934 Mad. 
645. 

Sabuliat. 

—Construction — Provision for rent, 

interest and damages —Enforceability, 

A kabuliat contained a clause as follows:— “If we 
make default in payment of the instalments we shall 
pay Interest at the rate of Rs. 2 per cent, per mensem. 
If we neglect to pay rent, you shall be competent to 
I realize damages at 25 per cent, therefor by auction sale 
1 according to Reg. 'VIII of 181^ and the law in force or 
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DBED— Construction— Eat Eobala* 

that shall be in force in future. Tne landlord having 
sued to recover rent, interest and damages, 

Ileld^ that under the contract the plaintiff was entitled 
to recover besides rent lx)th interest and damages as 
stipulated in the kabiiliat. 

Held, further, that the provision for damages at 25 
per cent, was not a penalty and even if it were so, the 
Court should give effect to the terms of the agreement. 
(^Cumins, /.) ChANDI CHARAN LAHA v, JlBAN 
Kumar MajUmdar. I,R. 1931 Cal. 624=132 1,0. 
912 = 53 C.L.J. 616-A.I.R. 1931 Cal. 772 (1). 

Eat Eobala. 

See also MORTGAGE OR SALE, infra, 

— -Construction — Kat kobala — Case, if one of can^ 
Ofillation or rectification of mistake — No redemption 
w’iihout paying the amount due for principal and 
interest. See TRANSFER OF PROPERTY ACT, SS. 76 
AND 77. 63 C.L.J. 380. 

Lease. 

■ Construction^Lease — Agreement behvecn Guzar* 

dar ami lessee — Effect — Status of under-propnetor if 
conferred. 

Certain under proprietors transferred tlieir property 
by a deed which was described as a lease in perpetuity. 
The property was to lemain with the transferois as 
^tt^izara*. The Guzirdar wjs to pay a fixed sum and if ; 
the same was not paid, the lessee was to recover the 
same according to law. There was a definite prohibi- 
tion of enhancement of rent or ejectment. There was 
no mention of rights of transfer. There w'as provision i 
that there should be no interference or ejectment by the 1 
lessee except according to law. 

Held, that the Guzardar did not become an under- 
proprietor under the agreement, {Oppenheinit J. Mf) 
Jar Handhan Singh v, Rai Pajrang Bahadur 
Singh. 13 L.E. 132 (Rev.) = 15 R.D. 764. 

Construction — Lease — A gn cultural lease — Use of 

iuord **iheha** — Effect, 

Where a document is otherwise an ordinary agricul- 
tural lease, the mere use of the word “iheka” does not 
alter it. {Keane, S. M. and Oppenhetm, J, Mf) 
Mahomed Bakhsh v, Pabittara Pandain. 

16 R.D. 212 = 12 L.R. 65 (Rev.). 

C onstructi on — Lease — Further advance — Mort- 
gage constituted. 

The appellant an occupancy tenant borrowed Rs. lOO 
for his marriage from respondent in 1915. He took 
Rs. 60 on a Zarpeih^i lease for five years and next day 
Ks. 40 on an agreement that if Rs. 40 was not repaid 
within fiveyeais, respondent would remain in possession 
until it was repaid. 

Held, that the tw'o transactions were part of the same 
transaction, that the effect of the second was to convert 
the first from a lease into a moitgage and that the same 
W’as inadmissible in evidence for want of registration. 
{pakden, S. M, and Smith, J. M,) PaNCHA v. MOTI 
Ram. 16 R.D. 144. 

Construction — Lease —Patta and kabuhat — Per- 
manent lease at fixed rent made out. 

Where the land w'as shown to be full of jungle at the 
inception of the tenancy and the tenure was a perma- 
nent and a heritable one and the word nirdharita w’as 
frequently used in the patta and kabuliyat and it con- 
tained a provision for rent regarding excess area. 

Held, that though the w’ord inokarari was not used, 
the effect of the document was to create a permanent 
lease at a fixed rent. (C. C. Ghose and Pearson, J/.) 
Ambikacharan Das v. Bas-\ntkumar Manual. 
68 Oal. 1046=134 I.0. 1130 = I.R. 1932 Oal. 42 = 36 
O.W.N. 178 = A.I.R. 1932 Cal. 73. ♦ 


D££D~CoD8truction— Lease and moitgage. 

Construction — Lease by shebaits of mauza for 

raising coal — Agreement to pay certain commission per 
maund of coal to extent of interest of deity — Royalty 
held payable not on whole maunds but only on deity s 
' interest thereon, 

I Four shebaits of a deity granted a lease to a Coal 
I Company of a certain mauza (in which the deity had 
1 only eight annas interest) for raising coal. The com- 
, pany agreed to pay a certain commission per maund of 
coal, “to the extent of the interest of the family deity.** 

! Held, that the stipulated royalty was payable not on 
i the whole maunds but only on the raisings which corre- 
I pond with the extent of the interest of the family deity 
I in tfie Mouza, viz., an eight annas share. {Lord Alness.) 

I liARABONi Coal Concern, Ltd. z/. Gokulananda 
Mohanta Thakur. 61 I.A. 35 = 61 Cal. 313 = 3 a. 
W.R. 193 = 11 O.W.N. 226 = 18 RD. 112 = 59 CL.J. 

; 267=1934 A. LJ. 296 = 36 Bom.L R. 390= 1934 M. 

; W.N. 300 = 6 R P.O. 86 = 147 I.O. 884 = 39 L.W. 291 
i =38C.W.N. 325 = A.I.E. 1934 P.C. 58 = 66 M.L J. 

I 399 (P.C.). 

I ■ Construction — Lease — i^ar peshgi lease — Whether 

can be construed as mortgage, 

Theie is very little actual difference between a mort- 
gage and a Zar peshsti lease with a condition against 
ejectment but theie is no justification for treating as a 
mortgage, a document which is termed a lease and ha& 
all the characteristics of a lease. {Oakden, S. M, and 
Smith, J.M.) ZORA v, JAHANIA. 16 R.D. 135. 

Lease or licence. 

■ ■ Construction— ^Lease or license — Document head- 

\ ed agreement''* — No mention of '^rentf* 

Where the document was headed “an agreement” and 
in the body of the said agreement, no vernacular w’ord 
was used which corresponds to the w’ord ‘bent” and 
where the transferor who was in khas possession from 
before, gave the exclusive right of khas possession to the 
I transferee, the document is a lease. {Mitter, J.) Bir 
Bikram Kishore Manikya Bahadur v, amanad- 
DiN. 159 I.C. 235 = 8 R.C. 297 = 40 C W.N. 166 = 
A.I.R. 1935 Cal. 638. 

Lease and mortgage. 

'Construction —Lease and mortgage of property to 

same party — Lessee-mortgagee to be at liberty to appro- 
priate royalty payable by him toivards mortgage debt — 
Such appropriation, held not compulsory on mortgagee — 
Lease hold and mortgage interests purchased by different 
I persons — Suit by transferee of mortgage — Mortgagor, if 
entitled to decree for royalty, 

M granted a mining lease of certain premises to L, 
The royalties weie chaiged upon the lease-hold interest. 
By the same deed, M aLo mortgaged the piemises toZ 
to secure a loan taken. The royalties payable to the 
mortgagor as lessor were made part of the mortgage 
security. The mortgage debt was primarily payable out 
of the rents and rayalties. The mortgagee was 
to be at liberty to appropriate or recover and have 
the rents and royalties payable by him to the mortgagors 
, when they were to become due. L then mortgaged to 
T his lease- hold interest and the interest as mortgagee. 
T obtained a mortgage decree for sale and during 
execution proceedings an arrangement was arrived at 
by which Ids lease hold interest was sold to B, free 
from T's mortgage, and the price paid was applied to 
the reduction of the moitgage debt. The execution 
proceedings were then resumed and finally T's son; who 
had succeeded his father, purchased the right, title and 
interest of L in the mortgage in execution. T^s son 
then brought a mortgage suit against M and B, He 
claimed against M, a decree for the full amount due 
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SO 


DEED— Construction^Marriage settlement. | DEED— Construction— Mortgage. 


under the mortgage, but if it should be held that under the ! 
clause as to appropriation of royalties in the mortgage* 1 
deed, the mortgagee uas bound to recover and appropri | 
ate the same, he asked for a decree against B also for 
the sum found due from him as royalties on an account. 
Neither M nor 7”json had prior to the institution of the ; 
suit realised any royalties from B each thinking that it j 
was the duty of the other to do so. j 

Heid, (1) that under the clause, appropriation of 
royalties was not compulsory on the mortgagee, but . 
optional with him. (2) that in any case AI was not ' 
entitled to any decree in the suit against B as the hard- ■ 
ship, if any, had been brought on by his own negligence; | 
(3) that Z? could not be saddled with the costs of the 
appeal of Af who had only succeeded on a point which | 
did not affect B. {Str George Loivttdes^ BaraboNI i 
COAL Concern, ltd. v. Deba Prasanna Muker- 1 
JEE. 38 C. W.N. 481 - 164 I.O. 596 = 7 E.P.C. 147 = I 
69 C.L.J. 207 = 39 L W. 722= A.I.E. 1934 P C. 119= ' 
66 M.L J. 479 (PC.). i 

Marriage settlement. 

Construction — Marriage settlement — Absolute ' 

estate cut down by defeasance clause— Gift over taking 
effect. j 

A Hindu executed a settlement deed in favour of his | 
w’ife at the time of his marriage. The deed provided as | 
follows: ‘T have accordingly given you the under* j 
mentioned properties and you shall yourself from this ' 
day hold and enjoy the same with all rights. Should \ 
any issue be born to us, that i^sue shall get the pro- ■ 
perties after our death. If there is no issue after your } 
death, your brothers should take the properties’*. The ' 
wife died without issue and left behind her brothers. 

fields that by reason of the operation of the defeas- 
ance clause, on the happening of the contingency, the 
original estate was cut down to a life-estate and that 
the gift over to the brothers was valid and operative. 
Distinction between repugnant and defeasance provisions 
pointed out. {Sundaram Cketty, /.) OoviNDARAJA 
PiLLAi V. Mangalam Pillai. I.R. 1932 Mad. 808 
= 139 1.0.867 = 36 L.W. 733 = 1932 M.W.N, 1277 
= A.I.R. 1933 Mad. 80 = 63 M.L J. 911. 

Const ructi on — Alarriage settlement — Intenti on 

of settlor to provide fixed annual income — Coi’enant re- 
garding depreciation of securities — Income-tax— I net • J 
dence. j 

The father of the bridegroom made a settlement on ; 
the marriage, wheiein it was recited that it was the | 
intention of the settlor that the beneficiaries thereunder | 
should receive a yearly income of Rs. 14,000 being equi* l 
valent to 7 per cent, per annum on the nominal value of | 
the securities settled thereunder and that in the event of } 
such securities failing to yield the aforesaid income, he j 
shall supplement and make up the deficiency. The 
covenant was as follows; “if in any }ear the securities | 
.... shall not yield an annual income of Rs. 14,000 j 
then the settlor shall on demand .... pay any defici- ■ 
ency between the sum actually realised by w'ay of divi. i 
dends or income on the said securities and the sum of | 
Rs. 14,000.” ! 

Heldf that the true construction of the covenant was 
that any deficiency was to be calculated by deducting 
the full amount of dividends received in respect of the 
securities including an income tax deducted at the 
source from Rs. 14,000. (Bemfry, J.) OFFICIAL 
Trustee of Bengal v. G. a. arratoon. 58 Cal. 
469 = I.R. 1931 Cal. 836 = 134 I.O. 632 = A.I.R. 
1931 Cal. 518. 

Mortgage. 

— — Construction — Mortgage. * 

Q. D.— 1I--4 


Where under the deed the executant handed over 
complete control of the property for 14 years in consi- 
deration of money advanced in the past and it was 
recited that the debt was to be liquidated by the pro- 
ceeds of the property, 

that the deed was one of mortgage. {Oppen- 
hetm.S.M.and Drake Brockman. J, /!/.) FaiYAZ 
Ali Khan v. Gobind Ram. 18 R.D. 231 = 16 L.R. 
238 (Rev.). 

Construction — Moit^age — Agiecment for sale — 

Undet taking not to mortgige or sell — Effect of. 

In an agteement for sale of land, the vendor after 
reciting that he has received a portion of the considera- 
tion stated that : ‘T the declarant mortgaged, hypothe- 
cated, and pledged the land entered in this deed of 
contract, so that should I execute any deed of any kind 
w'hatsoever, deed of sale, rehan^etc.^ in lespect of the 
land entered in the deed of contract, the same shall be 
treated as null and void and imperative.” 

Held, that the intention of the vendor was only to 
enter into covenant, usually found in such deeds, against 
encumbering or selling the property to another, and that 
the clause did not create either a charge or a mortgage. 
{IVort and Dhavle. //.) ABDUL LATIF MIAN v. 
Debi Mahton. 13 Pat. 620 = 155 I C. 47 = 7 R.P. 
634 = 15 Pat L.T. 443 = A.I.R. 1934 Pat. 496. 

Construction — Afoitgage or agreement for re- 
purchase — Test. 

The test to be applied to determine w’hether a mort- 
gage has been created is the intention of the parties to 
the instruments. That intention is to be gathered from 
the language of tlie documents themselves view'ed in the 
light of the surrounding circumstances. 38 All. 570 
(P.C.), Foil. (Page. C. J. and Mya Bu, J.) Gnana- 
SuNDARAM V. Vulcan Insurance Co., Ltd. 9 
Rang. 462=1 R. 1931 Rang. 285 = 134 I 0. 221= A. 

I. R. 1931 Rang. 210. 

Construction — Mortgage or mere agreement to 

give mortgage — Deed purporting to be mortgage with 
possesbion — Properties in possession of the then mort- 
gagees — New mortgagee to open account to be operated 
upon by debtor for their redemption. See KEtHSl RA- 
TION act. S. 17 (1) {b). 68 M L J. 339 (P.O.). 

- - " Construction — Mortgage — Further charge — 

Clause in subsequent mortgage deed providing for pay- 
ment of amount of prior mortgage also in lump sunv 
befoie redemption — Effect of. See T. P, ACT, Ss. 
59-AAND61. 11 O.W.N 1601 = A.I.R. 1936 Oudb 
213. 

Construction — Mortgage — Primary and secondary 

agreement — Agreement to pay interest at one per cent. 
— Provision for enhanced rate at compound interest on 
default of payment in any one year — If penal — Discre- 
tion of Court. See CONTRACT ACT, S. 74. 18 N.L. 

J. 220. 

Const ructi on — Alortgage — Redcmpti on clause. 

The mortgage deed provided for a term of 10 years 
but there was also a clause to the effect that the niort- 
gagor would be entitled to redeem the property if he 
paid within ten years. 

Held, that the term as to duration having been 
distinctly mentioned, the mortgagor could not sue for 
redemption before the expiry of 10 years. 

Quaere, — whether the mortgagor could sue for redemp- 
tion before that period, if the mortgagee commit® a 
breach of contract. (^Mukerft and Allen. JJ.^ AKBAR 
Husain v. Shah ahsanul Haq. I.R. 1931 All. 
843=134 I.C. 469=A.I.R. 1932 All. 166. 
—-—Construction — Alortgage — Settlement of account 
— Property made security for payment of money — 
Transaction as oi^ of mortgage. 
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PEED— Construction— Mortgage or lease. 

A document in Guzarati executed in favour of one V 
by his partner G after stating that the accounts between 
the parties had been examined by an arbitrator went on 
to state that a sum of Rs. 1,12,500 had been found to be 
due to V. This amount the executant G promised to 
pay as soon as his movable and immovable properties 
situated in Calcutta and its suburbs could be sold. In 
the paragiaph which followed, the executant said: “I 
have lands and estates in Kankurgachi, Belur, Manik- 
tola, Man.iarpuker and Puri, etc. Suits are pending 
in respect of some of them as there are disputes in 
connexion with document relating thereto. Some of 
the disputes are settled and the rest will be settled in a 
short time. And for selling these lands and estates, 1 
have in my possession their title deeds. When they 
are sold, I will pay in full anyhow your dues within 
four years. Till then as a security I pledge to you all 
>these properties and the properties of my share in the 
company. The documents thereof which I hold are to 
be deemed to be held on your behalf. After paying 
your debts I can make any other disposal. I pass the 
wiiting to that effect.” 

UelU, whether the word “pledge” was a correct 
translation of the vernacular word or not, the document 
had got to be taken as a whole and taking the document 
as a whole there could be no doubt that the document 
did amount to a tiansfer by way of assurance or mort- 
gage. iC.C\G/ifW^ A.C.Jy Pea f son and Muter 
/y.) VeRAJLAL MUIJRE .Secretaky of state. 
134 I.O. 1269-1 R. 1932 Cal. 63-A.I.R. 1931 Cal. 
7S2(S.B.). 

Mortgage or lease. 

— ^Construction — Morti;age or lease — ^*Khanda 
gutta Cowle*' — ProvXstcn for repayment of advance by 
annual cats — Absence of provision for interest. 

Under a document called a “khandagutta cowle,” 
land described as a carpenter’s service inam was put in 
possession of a person who advanced Ks. 693 in consi- 
deration thereof. The person who advanced the money 
was to be in possession for a period of 33 years and the 
amount of Ks. 693 advanced under the deed was to carry 
no interest and was to be extinguishel by a cist or rent 
of Ks. 21 pel annum, which for 33 years would amount 
to the sum of Ks. 693. It was recited in the body of the 
document that the land had been mortgaged. 

field, that the document was a lease for a fixed 
premium and not a mortgage, and that whatever the 
word “khandagiitt.V’ might mean, ‘ cowle” ordinarily 
denoted a lease and not a mortgage. 25 A. 115 (P.C.), 
•Foil. (J.' urgenven and Cornish, J J YeRRANNA v 
SOMANNA. 166 I.O 873-8 E.M. 70 = 41 L.W. 271 
-1936 M.W.N. 615=A.I.R. 1936 Mad. 320 = 69 M. 
L J. 115. 

Constniction — Mortgage or lease — Possession of 

property for a fixed period as security for debt — Power 
of site — Usufructuary mortgage and not lease. 

Whether a person is a usufructuary mortgagee or a 
lessee must be decided on a consideration of the contents 
of the documents themselves, with such extrinsic evi- 
dence of surrounding circumstances as may be required 
to show i.i what manner the language of the document 
is related to existing facts. Where a person goes into 
4>ossession of property foi the purpose of securing the 
payment of his debts owing to him and the language of 
the document creates a charge and gives a power of a 
conditional sale, the transaction amounts to a usufruc- 
tuary mortgage and not a lease or a charge. 22 All. 149 
(P.C.), Ref; 25 All. 45 (P.C.), Dist. {IVort and 
Mohammad Noor, JJ ) RAMESHWAR NaRAIN SlNGH 
V. Pani Ram Modi. /..IR. 1934 >at. 217. 


DEED— Oonstraction— Mortgage or sale. 

Cofistruetiofi — Mortgage or lease — Test, 

A zarpeskgi lease may be a mortgage as well. ,No 
hard ai^d fast rule can be laid down for deciding whether 
a particular transaction is a lease, pure and simple, or 
whether it is also a mortgage. The important criterion 
is whether there is a loan and the property transferred 

15 a security for the payment of the principal or interest 
of the loan. {^Mohammad Noor and Dhxvle, //.) 

Parameshwar Rai V, Ramrudra Prasad. 168 L 
0. 162 = 8 B.P. 178 =A.I.R. 1936 Pat. 360. 

Mortgage or sale. 

' "^Construction — Mortgage or sale. 

Where a person executed a document whereby he 
purported to sell the property in consideration of the 
loan due by the executant but it was agreed that if the 
executant paid the money within three years the pro- 
perty would be ‘released* {wi guzasht kara lengen), 
fields that the transaction fell within the language of 
S. 58 (<:), T. P. Act, and the transaction did not amount 
to an out and out sale hut it was a mortgage. The use 
of the word ‘release* indicates that the property was 
regarded as being under a sort of restraint, that is to say 
was a security. ^Mukerji and Bennet, JJ.') MUMTAZ 
Begam V, Lachhmi. lb. 1931 All 239 = 130 I.O. 

16 = 1930 A.L.J. 1436-A.LB. 1931 All. 196. 

Construction — Mortgage or sale — Considerations 

betaken into account, 

la every case in which the plaintiff sues upon the 
ground that a certain trgnsaction, though in the form of 
a mortgage, was in fact a sale, the Court must decide 
as to the real nature of the transaction upon all the 
available material, including the terms of the document 
itself, the onus being in the first instance on the plaintiff 
to establish his case and the true question being as to 
the real intention of the parties when entering into the 
transaction. If it is established beyond reasonable 
doubt, that the parties intended a permanent transfer, 
the Court will find the transaction to be one of sale 
though the deed is in the form of a mortgage. Where a 
document was described as a mortgage deed and the 
rent of the property was to be set-off towards a portion 
of the debt w’bile the other portion was to carry interest, 
and there were stipulations against increase of rent, and 
for payment of money spent on improvements with in- 
terest and the deed further provided that the mortgagors 
were not liable for the debt either personally or out of 
their other property, held, that the transaction was a 
mortgage and not a sale. The fact that some of the 
stipulations therein were of an onerous character was 
not sufficient to throw any doubt on the real nature of 
the transaction. 100 P.R. 1895, Rel* on. {Tek Chand 
and Agha Haidar, JJ,) MIHAN ChaND v. ISHAR 

Das. 12Lali. 488 = IE. 1931 Lah. 318-130 I.O. 
526 = 32 P L B. 749 = A.I.B. 1931 Lah. 258. 

■■ ■■■■ Construction — Mortgage or sale^ Evidence, 

The fact that the stamp on which the sale deed was 
engrossed was purchased by the vendor is inconclusive 
to determine whether transaction is a sale or mortgage. 
So also is the circumstance that in the extract of the 
record of-rights exhibited with the plaint, the sale deed 
was entered in Col. 1 1 which was intended for recording 
incumbrances on the land, because the subsequent con- 
duct of the parties cannot be considered in interpreting 
the nature of an instrument of title. ^Ntyogi^ A,J.C,) 
Ramnarayan Ramrakh V. Ramratan. 149I.C. 
354 = 6E.N. 222 ^2) = A.I.B. 1934 Nag. 18. 

... -Construction — Mortgage or sale — Intention — 

Deed to be construed as a whole. See Fatal ACCI- 
DENTS ACT. 37 Bom.L.B. 410“A.I.B. 11936 Bom. 
333. 
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J)£ED~>Con8tractlon— Mortgage or eale. 

^Construction ^Mjrtgage or sale — Kat'kobala — 

Language of document to be looked into. 

Where document which was in the margin described 
as a kat kobala, but in the body of it purported to be a 
deed of sale with the following condition that “if the 
said principal amount and an equal amount of profit be 
.paid to you within the period of eight years, then you 
shall return back the said lands with this kobala.** 

Held^ that the question whether the deed was a mort- 
gage or an out-and-out sale has to be determined mainly 
with reference to the terms of the document itself with 
such extrinsic evidence of surrounding circumstances as 
may be required to show in what manner the language 
•of the document is related to existing facts. 

Held also^ on a construction of the deed, that it is a 
sale and not a mortgage by conditional sale. (Costello^ 
J.) Altapali Khan v. Uzirali Khan. 60 Cal. 
167 =I.R. 1933 Oal. 528 = U4 I.O. 220=A.I.B. 1933 
Cal. 381. 

Construction — Mortgage or sale -Plain language. 

Where a document is on the face of it a mortgage 
deed, the mere fact that the conditions of the deed are 
onerous does not alter the real nature of the transaction. 
'(/(Zi Za/, /.) Milkhi Ram v. Gujar Mal. 141 1.C. 
494(1)-IR. 1933 Lab 130 = 33 P.L.R. 974 = A.I.R. 
1933 Lah. 104. 

■ ■■ Const ruction — Most gage or sale — Test — Inten- 

tion to transfer possession to vendee. 

Where the lecitals in a sale-deed showed that the in- 
tention was to transfer possession to the vendee, and the 
vendor stipulated to pay back exactly the amount of the 
purchase-money which he received and the purchase- 
money closely approximated to the market value of the 
property, the transaction is one of sale and not of mort- 
g;age. {Hiyogi, A. /. C.) RAMNARAYAN v. RAM- 
RATAN. 149I.C.854 = 6R.N. 222 (2) = A.I.R. 1934 
Nag, 18. 

Mukhtarnama. 

— — — C oust ructi on — Mukhtarnama — Terms — Power to 
act under Ss, 8, 9 and 10, Oat As Act. 

Where the mukhtarnama gave the mukhtar authority 
•to make a compromise, confess judgment or make a re- 
ference to arbitration, 

Held^ that the powers were sufficiently wide to include 
authority to take action under Ss. 8, 9 and lO of the 
Oaths Act. {Bisheshwar Nath, /.) JASODA v. GOPAL. 
136 I.O. 246 = I.R. 1932 Oudh 102=8 O.W.N. 880 = 
A.I R. 1931 Oudh 350. 

Nature of transaction. 

-^Construction --Nature of transaction — Docu- 
ment not bearing particular description — How deter- 
mined — Conduct of parties — Relevancy. 

Where a document does not bear any particular des- 
cription as to the interest created by it and is a mere 
memorandum though registered, the effect thereof has 
:got to be determined with leference to the substance of 
its provisions and the conduct of the parties and other 
cslevant circumstances so far as the same may be admis- 
sible to throw light on the nature of the transaction. 
(yaradachariar, /.) CHATHANNI RAYIRAN v. NaRA- 
YANA. 158 I.O. 228 = 8 R.M. 241 = 1935 M.W.N. 
:866=42 L.W. 596 = A.I.R. 1935 Mad. 682. 

Partition deed. 

—^Construction — Partition deed — Description as 
*karar — Surrounding circumstances and subsequent 
^conduct. 

The document was styled a ‘karar* but besides main- 
tenance arrangements, it contained provisions for allo- 
cation of the entire tarwad properties between several 
branches and it also provided for the management, and 


I DEED-^Oonstruction— Partition deed. 

the subsequent conduct of the parties also indicated 
that the parties intended to treat the transaction as a 
partition arrangement. 

Held, that the document was a partition deed and 
the mere fact that the pattas were not transferred to 
the respective branches was immaterial. The name 
given by the parties to document is not conclusive as to 
its real nature and effect. (^Jackson and Anantaknshna 
Aiyir, //.) APPA V. Kachai Bayyan KUTTI. I.R. 
1932 Mad. 389 = 137 1.0.468 = 1932 M.W.N. 976 = 
35 L.W. 444 = A.I.R. 1932 Mad. 689. 

• - " 'Construction — Partition deed — Partition in the 

erroneous belief of existing rights — If can operate to 
create interest in person hiving none before. 

The widow of the last male holder in a Hindu joint 
family and her minor son entered into a partition 
arrangement with the widow of a predeceased copar- 
cener and her minor adopted son, by which the proper- 
ties of the family were divided. The former were 
under the erroneous belief that the latter were also 
entitled to a share in the estate, though in law the 
adopted son of the latter had no rights, as he had been 
in validly adopted. 

Held, the widow of the last male holder and her son 
were not divesting themselves of any part of their 
estate, but only acted on the supposition that they held 
only a joint interest in the estate and that they were re- 
linquishing what in law they were bound to relin- 
quish in the belief, that the other widow and her 
adopted son were members of the coparcenary and 
were as such entitled to partition. The so-called parti- 
tion could not consequently be regarded as a valid 
document so as to create an interest in favour of per- 
sons in whom, apart from such document, no interest 
previously existed at all. {Grille, Offg, J. C.) MST. 
Kashi v. Gopaldas. I69 I.C. 84 = 8 R.N. 117 = 18 
N.L. J. 81. 

Construction — Partition deed in Malabar 

tarwad — Sharers taking absolute estate — Residuary 
clause providing for survivorship in respect of undis~ 
posed of properties — Will by sharer — Validity. 

Four members of a Malabar tarwad, two brothers, a 
sister and a nephew, effected a partition of their pro- 
perties by a deed under which the properties were divid- 
ed into four shares, and one of the terms of the deed 
provided: “The respective sharers shall enjoy the pro- 
perty belonging to their le-pective shares with absolute 
rights such as purchase, sale, etc., and by effecting im- 
provements as they please, getting pattas, and paying 
tirwa to the sircar, etc.” It was also stipulated that 
thereafter one sharer shall have no manner of right, 
interest, title or entry in the entire property allotted to 
the other sharer and that if any one sharer died while 
enjoying his share as he pleased as aforesaid, and if any 
properties of the deceased sharer were left behind, such 
properties shall devolve in equal shares on the others 
“out of us living at the time”. One of the brothers sub- 
sequently executed a will bequeathing certain properties 
to his wife and children, and after his death, the other 
sharers challenged the bequest and claimed all his pro- 
perties by right of survivorship as per the arrangement 
in the deed. 

Held, that the words “purchase and sale” in the parti- 
tion deed were analogous to technical terms describing 
an absolute estate, and that the deceased sharer was 
competent to dispose of his property by will and conse- 
quently only his undisposed of property devolved on the 
other sharers in equal shares. 

Held, further, that a “limited estate” in the sense in 
which that term is understood L.i Hindu Law was un- 
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DEED —Construction —Personal Liability. 

known to the Marumakkathayam Law. {Pakenham 
IValsh ami yaradachanar, JJ.) UlHE AMMA v. MANI 
Amma. 157 I.C. 609-8 R. M. 149 = 41 L.W. 466 = 
1936 M. W. N. 284 = A.I.R. 1936 Mad. 337-68 M. 
L.J. 372. 

Construction — Partition deed — Partition lists — 

If constitute instrument of partition or mere memoranda 
— "lest — Similar documents — Relevancy of decision on. 

Registration ACT. s. 17 (J) C^). A.I.R. 1936 
Lab. 448. 

Personal liability. 

Const) nctton — Personal Itability — Agreement to 

purchase irnmovable property — Sale to a firm or the)) 
nominees or asit sins — Conveyance tft favour of nominee 
of firtn — Personal liability of members, 

A company agreed to sell to the firm or their nominees 
or assigns certain immovable property. There was no 
provision that in the case of a nominee the firm were to 
remain liable for the balance of the purchase-money. 
The conveyance was made to the nominee as purchaser, 
reciting that the agieed part of the consideration had 
been made good by him, and that he was ready and 
willing to pay the outstanding balance. 

//^'///, that the nominee was substituted for the firm 
and therefore no personal liability could be fixed on the 
members of the firm. {^Sir George fowndes.') RAM 
Raghuhir Lai. v. United Refineries (Burma), 
lAD. 60 LA. 183 = 11 Rang. 186 = 67 C.L.J.308- 
1933A.L.J. 641 = 36 Bom L.R. 753 = I.R. 1933 P.C. 
106=37 0 W.N. 633 = 37 L.W. 784 = 142 I.O. 788 = 
1933 M.W N. 4G1 = A.I.R. 1933 P C. 143 = 64 M L.J. 
656 (P.O.). 

Power. 

Construction — Penver ^Potver conferred — Effect 

of disclaimer, 

A person to whom any power whether coupled with an 
interest or not, is given may by deed disclaim power, and 
after disclaimer shall not be capalde of exercising or join- 
ing in the exercise of the power. On such disclaimer, 
the p )wer may be exercised by the other person or per- 
sons or the survivor or suivivois of the other person to 
whom the powei is given, unless the contrary is expressed 
in^ the iii'ilrument creating the power. Where one of the 
widow's, a donee under a will of Taluqdari refused the 
life estate as well as the power to adopt she was justified 
in doing so, her estate by reason of disclaimer was lost 
and the estate of the second w'idow w'as accelerated. 
{IVanavutty, /.) MaHOMED AZIM KHAN v. RAJA 
Saiyid Mahomed Saadat Am Khan. 1361. C. 
642 -LR 1932 Oudh 130 = 8 O.W.N 349-A. I. R. 
1931 Oudh 177. 

Power of attorney. 

•‘Comtruction — Power-of attorney — General power 
to do necessary and requisite things — Whether includes 
power to compromise. 

Where the power of-attorney recited: “ To do all and 
every deed and thing requisite and necessary for all or 
any of the purposes as fully and effectually as I myself 
could do if personally present.” 

Ilehf that this was not wide enough to include autho- 
rity to compromise; the general clause in a power of- 
attorney was not to be construed at large, but as giving 
geneial poweisfor thecairying into effect of the special 
purposes for which the power was given. (^Mya Bu and 
Dunhley, JJ.) VeeRAPPA CHETTIAR v, VELUSWAMI 
The\ AR. 6 I.R. (Rang.) 120 = 146 I.C. 707=A.I.R. 
1933 Rang 186. 

Construction — Power of-attorney — Managing 
agent of Chettyar firm — Power to grant lease, 

. Under a pow'er of-attorney, a Chettyar firm gave 
authority to its managi'^g agent “tb transact, conduct 


DEED— Construction—Principles. 

and manage all and every or any of the affairs, concerns,, 
matters and things in which we now are or hereinafter 
may be in any wise interested or concerned, and for that 
purpose to use or sign our names to all and every or any 
document or documents, writing or writings whatever.” 

Ileld^ that taking into consideration the nature and 
the manner in which the Chettyar firm in Rangoon 
carry on business, the managing agent had authority to 
execute a lease on behalf of the firm for premises for 
carrying on business. {Page, C,J. and Das, J.) 13HAG- 
WAN Das Bagla z/. S. P.K. a. a. M. Chettyar Firm. 
160 I. C. 697=7 R. R. 6 (2) = A. I. R. 1933 Rang. 
386. 

• Construction — Power of-attorney — Plain langu- 

age — Words whether can be imported — Earlier and later 
clauses — Mode of construction. 

There is no principle of Construction, which permits a 
document contrary to its actual wording to be read, as 
though it followed a proposed precedent unless between, 
the parties it has been rectified or at least is such as 
would by the Court be rectified. The question at issue 
was whether the acting manager of the defendant Bank 
had the authority to certify cheques drawn by a consti- 
tuent as good for payment on a future day. The plaintiff 
sought to read the w'ord “accept” into the power-of- 
attorney suggesting that it had been omitted owing to 
the copyist’s mistake. 

Held, that such a construction was not permissible. 
The general words in the later clauses of the power-of- 
attorney should be read with the special powers given ia 
the earlier clauses and cannot be construed so as to 
enlarge the restricted powei s there mentioned. 

Held, further, that the power to “endorse” did not 
confer the power to “back” bills on behalf of the Bank 
and that the power to pay cheques did not include the 
power to “promise to pay.*’ {Lord Atkin,) ADAIKAPPA 
CHETTIAR V. Thomas Cook and Son, ltd. I.R,. 
1933 P.C. 114= 142 I.O. 660 = 37 L.W. 319 = 1933 A. 
L. J. 277 = A. I. R. 1933 P. 0. 78 = 64 M. L. J. 184. 
(P.C.). 

-Consiructi on — Power -of- attorney — Provisi on for 
representation of principal in Court proceedings — If 
confers penver to sign and verify income-tax returns. 

An interpreting a power-of-attorney, the words con- 
tained therein must be looked at in connection with the 
context, as well as with the general object of the power. 
A power-of-attorney must be strictly construed as giving 
only such authority as it confers expressly or by neces- 
sary implication. Wheie a mukhtainama executed by 
an assessee confers authority on the mukhtar to file suits 
in Couits, Board of Revenue and other Government 
departments and also to file applications, plaints, written 
statements and affidavits filed in support of applications, 
the general object of the power is that the agent should 
be able to represent his principal in proceedings in Court 
so as to dispense with the necessity of the principal 
appearing personally It does not confer any authority 
to sign or verify a return of income of the assessee under 
S. 22 (2) of the Income-tax Act. Although the words 
“other Government departments” are sufficiently wide to 
include the department of income-tax, the return of in- 
come cannot be regarded as an application or a written 
statement within the meaning of the terms of the 
mukhtar. {Snvastava and Zia ul-Hasan, JJ,) COM- 
MISSIONER OF INCOME tax, C. P. AND U.P., In the 
matter of, 166 I.O. 180 = 7 R.O. 664 = 1936 O. W.N. 
490 = A.I.R. 1936 Oudh 306. 

Principles. 

Construction — Principles^Construction as a. 


whole. 
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DBSD -Construction 'T-Priaclples. 

A document should be read as a whole, and the in- 
tention of the executant ascertained from all the clauses 
considereS together and not individually. {Nt imittu!/ahs 
/.) SUMERAZ^ Mormukat. 157 1.0 256 = 8 R. A. 
160=1935 A.WR. 846 = A.LR 1935 All. 632. 

. — Construction — Principles — Construction as a 
whole. 

It is a well-recognized rule of construction of docu- 
ments that they must be read as a whole. To pick out 
some passages tom from their context and to try to 
interpret the document as a whole in the light of those 
extracts would be putting a forced construction on the 
document which cannot but defeat the operation of the 
deed as a whole. {Ntyogt and Staples, A. PCs,) 
Kam SWAROOP V. Thakur KAMCHANDRAJI. 31 
N.L.R. 188 = 167 1.0.17 = 8 R.N. 12 = A.I.B. 1936 
Nag. 36. 

Cond ruction — Principles — Construction as a 

whole. 

All the terms of a deed must be taken into considera- 
tion when construing the deed. {Sir Lancelot Sanaer^ 

son.) Don Charles Weerasekera v. IIertioe 
don JOHN Peris I.R. 1933 P.C 134 = 143 I.0. 170 
=A.I.R. 1933 P.O. 49(P.O.). 

Construction — Principles — Construction as a 

whole. 

It is a rule of construction applicable to all written 
instruments, that the instrument must be construed as a 
whole in order to ascertain the true meaning of several 
clauses and the words of each clau^e must be .so intei- 
preted as to bring them into harmony with the other 
provisions of the instrument. If that interpretation does 
no violence to the meaning of which they are naturally 
susceptible, the best constiuction of deeds is to make one 
part of the deed expound the other and so to make all 
paits agree and effect mu'.t as far as possible be given 
to every part and every word of evey clause. 54 M. [,.J. 
82 (P.C.), Ref. A J.C.) MT. liANA Bai v. 

MT. Chandr\bha(;\. 27 N.Ij.R. 24=1 R. 1931 
Nag. 98 = 132 I.C. 460=A.I.R. 1931 Nag. 60. 

'^Construction — Principles — Construction as a 

whole. 

Written documents must be construed as a whole. 
Each provi.sioii they contain must receive attention and 
from their several provisions the true intention of the 
parties to them is to be ascertained. 54 M.L.J. 82 
(P.C.), Ref. {^kaza and Smith. JJ,) Sarfaraz 
Ahmad 2/. Bab ar All 6 R.O. 261 = 147 I.C. 397 = 
17 R.D 885 = 10 O.W.N. 956. 

Construction — Principles — Construction as a 

whole — Intention — Form of deed^If a safe guide — Co- 
venant imposing owner s halnlity — Strict construction. 

The intention of parties concerned has to be gathered 
from the documents as they stand, taking all the pro 
visions contained in the same together. The real nature 
of a transaction must always be caiefully looked into, as 
the mere form of the instrument is a very delusive 
guide. In construing docu l ents which purport to im- 
pose liabilities of a very onerous nature on one party, 
the covenant on which such liability is liased must he 
strictly construed, and effect should be given to all the 
parts of the document. {Guha and Lodge J J.) Sat ya 
Charan Srimani Z/ Ramkinkar Banerjee. 159’ 
1.0. 1001 = 8 R.C. 369 = 62 O.L.J. 28 ^AI.R. 1935 
Cal. 659. 

c onstructi on — Pri nciples- Description of property 
' — Rule <7/ falsa demonstratio — Applicability. 

Where one description, and that an incomplete one, 
has been added to an already sufficient description, the 
added description may b« disregarded under the maxim 


DE BD— Construction— Principles. 

falsa demonstratio. Where certain properties w’ere 
described as C estate and later there w’as an erroneous 
enumeration of the properties, 

Held, that the later description might be ignored. 
(^Lort Williams, /.) JaLPaIGURI BANKING AND 
T ADING CORPORATION, LTD. Z/. SAMARESH ChaK- 
R ^BARTI 60 Cal. 701 = 6 I.R. (Cal.) 126 = 146 I.C, 
666 = A.I.R. 1933 Cal. 636. 

Construction — Principles — Descriptions of 

property — Seiferal atid inconsistent ivith one another—^ 
Several t neon st stent descriptions of propeity. 

Where there are several descriptions which when 
evidence of surrounding facts is admitted, are not con- 
sistent one with the other, there is no general rule by 
which the Court can decide which description ought to 
prevail. There are two principles for deciding such 
cases. The first is that, where there is a general des- 
cription given in a deed and then a particular and 
detailed description given, the particular description 
willpiavail. The other principle is that where the pio- 
perty has been sufficiently ideittified in a deed and later 
on, an incomplete or false description is given, the 
later description should be disregarded on the priiiciple 
XltvxX. false demontratao non nocet (the first principle was 
applied in this particular case and the second one was 
held not applicable.) {Staples. A./.C.) GourlshaNKAR 
z^. Shaiamlai.. 163 I.o 523 = 7 R.N. 140 = AI.R. 
1934 Nag. 280. 

Construction — Pri net pies — General. 

The following principles were applied in construing a 
‘karar’: (1) The name given by the parlies to a docu- 
ment is not conclusive as to its real nature and effect, 
though that undoubtedly is a circumstance to be taken 
into consideration along with the contcuits of the docu- 
ment. (2) Where the document is somewhat ambi- 
guous and difficult to construe, the subsequent conduct 
of the parties can legitimately be taken into account. (3) 
The non mention or rights of alienation, etc., in a docu- 
ment would not pi event the usual legal incidents from 
attaching to ownership of properly, in case it is found 
that ownership of such property passed to particular 
persons by virtue of the provisions of a d( cument. 
{Ja(ksou and Anantakrishna Ayyar, JJ.) Appa v 
Kachai Bayyan Kutti. I.B. 1932 Mad. 389= 137 
10 458 = 1932 M.W.N. 976=35 Ii.W. 444 = A.I.R. 
1932 Mad. 689. 

Condritction — Principles — Meaning of words — 

Actual and not technical sense. 

The term in a document should not be taken in its 
technical sense in oppo.sition to the aLtual meaning of 
the parlies. Preference should be given to intent, over 
technical import and form. Choltnnudeley v. Clinton, 
(1820) 2 J. & W. 81, Ref. {Muter and Paterson. JJ.) 

Sourish Chandra Roy Bahadur Z7. Saroj Kan- 
JxnSingha. 160 1.0. 1019 = 7 R.C. 63 = 60 O.L.J 

353 = 38 C.W.N. 707 = A I.B 1934 Cal 571. 

Construction — Principles — Meaning of word 

occurring at different places—Meaning of walad* in 
wajih ul-arz. 

The general rule that if a word occurs at several places 
ill the same document it should be taken to have been 
used everywhere in the same sense is subject to the 
qualification, that the context does not show a contrary 
intention. Meaning of la 7valad\\\ ivafib w-Aa/'g, discussed. 
{Ruza, /. on difference between Bisheshwar Nath and 
Smith. JJ.) DWARKA V. RaGHUBANSA. 8 Luck. 

354 = I.B. 1933 Oudh 144 = 142 I.O. 872 = 10 O W N 
69 = A.I.R. 1933 OudU 182. 

'■ Construction — Prt nc ipl es'— Natural meani tig. 

. The general rule of construction is that the Court 
must ascertain the intention of the parties from the 
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DEED— Construction— Principles. 

language they have usedt giving to that language its fair 
and natural meaning and construing the document as a 
whole. Having ascertained the intention of the parties 
in that manner, the Court must apply the law to the 
intention ^.o ascertained. If the arrangement which the 
parties intended infringes wholly or in part some provi- 
sion of law, then the rights of the parties must 1^ ad- 
justed on ihat basis. If the words of the deed are 
ambiguous, the Court may lean to a construction which 
produces a R^gal arrangement rather than one which is 
illegal. Hut the Court is never justified in giving to the 
language used by the parties a meaning other than that 
which it naturally bears in order to save the intention 
from being rendered invalid. Rules of construction 
applied to a wakf deed containing a power of revocation. 
^lieanmont^ C.J. and Blackwell^ /.) ARDUL SaTAR v> 
Advocate General of hompay. I.R. 1933 Bom 
286 = 143 I.O. 799 = 36 BomL.R. 18 = A.I.R. 1933 
Bom. 87. 

■ • —- Const ruction — Principles — Reference to case- 

law. 

It IS always dangerous to make an attempt to inter- 
pret one dociinrent with the aid of another and unless a 
question of principle is involved, it is no use of referring 
to any case as an authority. {Mukerjt % /-) SURAJ & 
SON-Sr.. J.O. RkiN I.R. 1931 All. 607=133 I.O. 
163 = A.IR. 1931 All. 769. 

■■ Con struct ton — Principles — Similar document — 

Construction of one, if nuide to another. 

The construction put upon one document cannot be 
used as a guide to the construction of another, since 
every document varies in so many particulars, that no 
two documents are identical. {Niyogit A.J,C.) MST. 
SarUFA r/, Korat. 160 I.O. 632 = 8 R.N. 192 = 18 
K.L. J. 32. 

„ — ^.tCondi uction — Principles — Similar document — 
Deciixon^ const imn ft aim of. 

In matters of construction of documents, cases 
construing documents with conditions more or less of a 
similar nature cannot be of much use, more so when the 
cases are decisions of English Courts construing English 
documents. {Midhavan Nair and Pandit ran^^ Rao, 
y/J MURUGESAM Pll.LAl 7 >. Meenakshisundara 
AMMAL. 164 I.O. 629 = 7 R.M. 436 = 40 L.W. 876 = 

A. I.R. 1936 Mad. 107 (2). 

— - Construction - Principles— Similar document — 
If reliable guide. 

The language of one document does not afford much 
assistant e in the construction of another document. 
Every document has to be construed according to the 
words used in that particular document, and a particular 
construction put on one document cannot be regarded as 
a reliable guide in the inteipretation of another docu- 
ment. Heme the question whether the deed executed 
by a Hindu gives the grantor’s estates to an idol subject 
to a chaigein favour of the heirs or makes the gift to 
the idol a charge upon the estate, depends upon the 
construction of the deed as a whole. {Pfiyogi and 
Staplts, A J.Cs.) Ram SWAROOP r. Thakur Ram- 
OHANDKAJI. 31 N.L.R. 188 = 8 R.N. 12 = 167 I.O. 
17 = A.r.R. 1936 Nag. 35. 

ConstrUi tion — Pn nciples — Similar document — 

Relevancy, 

Each document must be interpreted in the light of its 
own language, and with the aid of evidence relevant 
thereto. Piecedents are not of much use in this connec- 
tion. {IVdzir ffasan, C.J, and Smith, J.) MT. RAJ 
Rani r. dwarka Nath Singh. 147 X 0.160 = 6 

B. O. 236=^10 O.W.N. 1041=A.IB. 1933 Oudh 491. 


DEED— Oonstniction—Religloiuieiidoipiment. 

■— ■ Construction — Principles — T tile ' of document — 

—Value. 

The title given by the executant himself fo a docu- 
ment is not consclusive but cannot be eliminated from 
consideration. 

Held, that the document described as a will wras in 
reality a will and not a deed of gift. i^Hiyogi, A.J.C.) 

I Mt. Rangooz/. Harisa. 141 10. 150 = IR. 1933^ 

I Nag. 36 = 28 Nag.L.R. 256=A.I.R. 1932 Nag. 163. 
Recitals. 

- Constructi on — Rect tats — Evident la ry val ue — Old 

transaction. 

\ Recitals by themselves do not establish legal necessity 
but they may be taken into consideration along with 
other evidence and circumstances in considering the 
truth of the matters to which they relate. The exact 
weight to be given to them is a matter upon which no 
rule can be laid down, but ordinarily the older the 
transanction the greater the value of the recitals. 44 C. 
l86(P.C.)and 43 M. 541 (P.C.), Ref. {Bosr,O.A.J.C.) 
Fulsingh V . Ganesh Prasad. I.R. 1931 Nag. 113 
= 133 1.0. 390 = 14 N.L.J. 84=A.IR. 1931 Nag. 
147. 

Construction — Recitals — Hindu widow — Deed of 

release in respect of properties of her husband — Property 
.standing in her name — Reservation ot right to mainten- 
ance and charge for religious rights — Recital that pro- 
perty acquired by husband — Effect — If benamt. See 
BenaMi— TEST. 39 O.W.N. 698=68 M.LJ. 669^ 
(P.O.). 

Religious endowment. 

——^Construction — Religions endmvment — Charge for 
specific purposes — Direction as to use of surplus incomr 
— Property ^ tf conveyed. 

Where the deed of endowment provide I that after the 
expense of religious worship and ceremony had been- 
met, the surplus income was to be invested in tenanted 
houses for the production of still gr ater revenue and 
the sole purpose mentioned as the uhimale destination- 
of the fund was the building of a house or houses in 
which the settlor’s descendants o*- some of them may 
reside. 

Held, that the properties were charged for the pur- 
poses mentioned but were not absolutely dedicated to the 
endowment, (Ranhtn, C.J, and Costello, /.) SUR- 
ENDRAKRISHNA RAY v. .SHREE SHREE ISHWAK 

Bhubaneshwar! Thakurani. 60 Cal. 64 » 6 I.R. 
(Cal.) 20 = 144 1.0. 792 = A.I.R. 1933 Cal. 296. 

^Construction — Religious endowment — Deed of 
endoivmtnt— Property to belong to Aland ir in perpetuity 
— Expenses to be defrayed out of income — Donor declar- 
ed as manager of temple — Surplus, tf reserved for 
donor or his heirs. 

The executant of the deed declared in unmistakable 
terms that the village, save some lands which had beenf 
or would be acquired by foreclosure in the course of 
money-lending business i-f her shop would belong to the 
Mandir, in perpetuity and the expenses would be defray- 
ed out of the income thereof. The executant or her 
heirs and successors w^ere to have no right to de^l with- 
the property as if it was theirs and to utilize profits 
thereof for their private purpose. She further declared 
herself to be the Sarbarakar or the manager of the 
temple duiing her lifetime and enjoined upon her 
successors to carry out the terms of the document. 

Held, regaid being had to the plain language of the 
document, there was hardly any room for the suggestiou 
that it intended appropriation of the income only to- 
upkeep of the temple reserving the surplus for the execu- 
tant or her successors. {^Niyogi and Staples, A /•Cs')^ 
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D£BD— Constractlon— BeUglous endowment. | 

Ram Swaroop t>. Thakur Kamchandraji. 31 N. I 
I.B. 181 = 1671.0. 17=8 B.N. 12=A.IJS. 1936 Nag. ! 
36. • ; 

——Construction— Rtligioits endt^wmcnt — Dtcti exe- 
cuitd in Urdu — PVords ^'Pesran^ tVartjan, RaymoAa- 
mian'^-^EffeU of — Trusted htp confined to male line ; 
alone, 

A deed of endowment to a family deity was executed ; 
by a Bengali Hindu not well versed in Urdu, in Urdu • 
language. The words ‘‘Pesran, Warisan, Kaymokamian’* 
were used in the deed to limit trusteeship of the endow- 
ment. j 

that in view of the facts of the case, the said 
words limited the trusteeship of the endowment to the 
male line of descent of the donor and even the donor’s 
daughters w^ere excluded from trusteeship. In Persian . 
the said words generally connoted or meant ‘ sons, heirs ■ 
and representatives." {Ross^ J.) Dkbkjnkar Ghdse 

V, Bimalabala .SiNHA. 140 l.C. 673^1 B. 1933 i 
Fat. 13 = A.I.B. 1932 Fat. 265. 

—Construction — Religious endowment — Gift of 
shebaitship — Power to appoint successor. See Gift, 
supra. 61 Cal 106. 

— ' ' 'ConstruL tion — Religions endowment —Intention 
to transfer — Inconsistent terms. 

Where thtre was no expression of an intention to 
transfer the property but all it purpoi ted was to place 
the defendant in possession as mutawalli and the deed 
contained contradictory terms regarding the dedi- . 
cation, heid^ that a transfer could not be made out. ^ 
{.Snva^tava, J) ABDUL QAVI v. MahbooB ALL ' 
6 liUCk. 382 = I.B. 1931 Oudb 83 ^ 129 1.C. 163= 7 O. 

W. N. 1062=A.I.E. 1931 Oudh 133. 

Construction -Religious endowment — Oflice of 

shebait — Intention of donor — Surrounding circumstan- 
ces — Relevancy of. 

The directions given by the founder of a religious 
endowment as lo how the office of the shebait is to . 
devolve are not to be construed on the same principle as ; 
the gift of property. The most obvioUsS di.siinction is j 
that the founclei of a trust is generally concerned about ; 
the fitness of the person who is to carry on the trust after ■ 
his death, but no such considerations generally arise in 
the case of a gift to a private individual. When the: 
intention of the donor is clearly expre.-^sed, there can 
obviously be no difficulty in construing the document 
and no extraneous evidence would be admissible for the i 
purpose. Where, however, the words used in the docu 
ment are not veiy clear, the intention of the executant 
may be construed not only in the light of the surround- 
ing circumstances but also of 'such considerations as are 
generally present in the mind of a Hindu founder of a | 
trust. {Courtney Terrel f C.J, and Fazl Ah, J.) BlMA- i 
LABALA SlNHA V. DEBKINKAR OhOSH. 140 I.O. 687 
»I.B. 1933 Fat. 15 = A I.B. 1932 Fat. 267. 

[On appeal from 1932 Pat. 265.] 

— ■ 'Construction — Religious endowment — IVakf by 
Hindu — Charge for expenses of idol — Right to surplus. 

Where property has Ijeen dedicated by a Hindu to a 
certain idol and it is directed that “whatever may be 
saved after defraying the expenses of the temple, etc., 
and the pay of the servants, shall be used by his legal 
heirs to meet their expenses,** and the expenditure on the 
temple would be small, it may I^e presumed that the 
intention of the testator was that the heirs should take 
it subject to a charge ff^r the performance of religious 
worship. A.I.R. 19?1 P C. 20, Foil. (Addison and 
Bhide, JJ.) RiKIlI KESH v. MELA Ram, I.B, 1931 
Lab. 411 = 131 1.0. 283=32 F.L.B. S04 = A.IJt. 
1931 Lab. 170. 


DEED— Conatractlon— Sale or exchange. 

Sale. 

•■■ ■ Construction — Sale — Conveyance of easement 

rights. 

The meaning of general words used in a conveyance is 
to be determined according to ihe intention of the paities 
as expressed in the instrument and as ascertainable 
from the state of circumstances existing at the date of its 
execution. 

Heldy on a construction of the suit document, that it 
was in plied that the purcha^er took the property with- 
easements of light and air. (Guha, /.) GanGA 
Charan Dhar V, Satkari I.AL DEY. I.B. 1931 
Cal. 662 = 133 I.O. 214 = 63 C.L.J. e04=A.I.B. 1932 
Cal. 113. 

Construction — Sale deed by lessee of share in 

materials of house standing on land — If passes any 
or interest in land — Right of transferee to occupy land. 
See Easements Act, S. 60 156 1.c. 48. 

"-“ Construction — Sale d<ed relating to two items — 
Separateness of transaitions. 

Where a deed of sale i elates to two separate estates, 
the presumption would be that the two tran.saLtions were 
sepai ate unles.s there was ‘lomeihing to show that the 
vendee would not have purchased the one estate without 
the other. The question whether the transaction is one 
^ in essence or represents two transactions which are em- 
bodied in one elocument i.s one of intention. {Dalip 
Stngh^j.) Arijui. Karim v (;hiji.am Nahi Khan. 
1611.0. 367 = 7 B.L 123(1) = A I.B. 1934 Lab. 402 
( 1 ). 

Sale certificate. 

Construction-Sale certificate — Sale of Zemin^ 

\ dan — 1 ! passes groves mentioned in details of entitm 
! /nances but not recited in certi finite. 

Where a sale certificate in respect of an auction sale 
of a zeniindari does not mention any grove land as 
having been sold or purchased, the fact that there is a 
mention in the details showing encumbian( es of certain 
groves which have been mortgaged, W'ould not warrant 
the inference that the groves wore actually sold under 
the sale certificate. (Nanavutty and Zia ul^llasan, 

JJ.) Shku Narain Singh 7/ Jwm.a Prasad. 164 
I.C. 1017 -7 BO. 632 = 1936 B D. 161 - 16 LB. 234 
(Bev.) = 1936 OWN. 366 = AJB. 1936 Oudb 304. 

Sale or agreement to sell. 

•—•'-"^Construction — Sale or age cement to sell. 

Where a document was t\xe« uted on a non-judicial 
stamp of Re. 1 and it was recited in the document that 
it w’as an agreement for sale and the sale was lo be com- 
pleted within two months. 

Held, th u the document was merely an agieement to 
sell and not a completed sale. (Tek C/ ind and IValher^ 

JJ.) RAM asra V, Allah Jawaya. I B. 1931 Lab. 
822=133 I.O. 646 = 32 P.L B. 278 = A.I.B. 1931 
Lab. 595. 

Sale or exchange. 

—Construction — Sale tr exchange 

A land transferred to vendee was worth Rs. 300, 
i This sum was paid to the vendor by transferring to him 
! a portion of land worth R**. 18, by payment of Rs. 142 
jin rash and by the repa>ment of a debt of Rs. 140, 

! The plaintiff sued on the allegation that the transaction 
j was in effect a sale and not an exchange as described in 
1 the deed ard that as he was a collateral of the vendor, 
I he w’a.s entitled to a decree for possession by pre-emption. 

' Held, that on the farts the transaction in dispute 
: could be regarded as a &ale for a sum of Rs. 142 and 
not an exchange and that the plaintiff was entitled to 
pre-emption, (Abdul Rashid, J.) ALLAH DllTA v. 
Haji. 154I.C.643»7B.L. 684 »A.I.B. 1934 Lab. 
828. 
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PEE D—Constructlon— Sale or lease 
Sale or lease. 

Construction — Sale or lease — Palta istimrari — 

Stipulation for payment of annual rent and malikhana 
at fixed rates — Premium also fixed — Heritable and 
transferable fights conferred — Absence of right of re- 
entry — // sale giving right of pre emption, 

A document purporiing to be a palta istimrari or 
perpetual lease of certain plots of land had Ks. 2,500, 
iixed thereunder as prenuum and provided that the 
-lessee was I?) pay a sum of Rs. 7-8 per annum as rent 
together with Rs. 1-8 as malikhana dues. The rights 
transferretl by the deed were heritable and transferable, 
and the transferor relinquished all rights to the property 
transferred without reserving any right of re entry. 

Held, that full under-proprietary rights were conferred 
by the deed on the “lessee”; that the transaction 
amounted to a '^ale and gave ri«e to a right of pre- 
emption. {Nanavutty, Thomas ani Zia itl Hasan, J J ) 
SlNC.H r/. RAM NaRFSII SINGH. 10 Luck. 
392-163 I.C. 334 = 7 B.O. 326 = 18 RD. 677 = 11 
O.W.N.,1494 = A.I.R. 1936 Oudh 217 (F.B.). 

Security bond. 

Const ruction — Secuf tty bond, 

Wheie during the pendency of an appeal, the execut- 
ing (!ourt directed execution to proceed on condition of 
the decree holder offering security for the restitution of 
alky property taken and thereupon a third person exe- 
cuted a bond to the Court undertaking to give compen- 
sation if the decree holder failed in appeal and he also • 
made certain immovable properties security for the due 
performance of the covenant. 

Held, that the document was a security bond. (Hasan, 
C\y., Paza and lUsheshwar Nath, JJ.) ROAHOGF 
REVKNiJEr^. Lai.ta IUksh Sin(;h. 6 Luck. 601-1. 
R 1931 Oudh241 = 132 IC, 226 = 14 O.LJ. 224 = 

8 O.W.K. 116 -A.I.R. 1931 Oudh 99. 

Construction — Security bond for release of pro- 
perty attached before judgment — Suit dismissed for 
default and subsequently restored — Liability of surety. 

C. W CODE, (). 38, R.6(2), 68 M.L.J. 444. 
Settlement deed. 

■ Construction — Settlement deed — Giant of muuza 

— Conveyance qf Jalkar rights. 

Where the appeitains to a mouza, it is not 
necessary that a deed of settlement referring to the 
mouza sliould expressly convey the Jalkar right. (Mil- 
ter, J.) Kumar Krishna Nandy CnouDHUKYr^ 
LOKKN vni Mookkrjek. 59 Cal. 344 = 137 I.C 279 
= I.R. 1932 Cal. 287-36 C.W.N. 1266 = A.I.R. 1932 
Cal. 300. 

Single or alternative contract. 

'Construction — Single oi alternative contract — 

Agreement — Contract to sell — Co 7 >enant regarding 

damages. 

'I'he ilefendant who was a grentee of certain lands 
from Covert! men t entered into an agreement with the 
plaintiff, by whii h he undertook to convey the said lands 
to the latter on his paying the balance of the iiazrana to 
Government and a certain amount to him for the 
nazrana already paid and l)y way of excess money. 
There w.%s a further provision to the effect that if the 
ilefendant chose to keep the lan<^l himself he would pay 
damages to tlie plaintiff. The plaintiff who was placed 
in possession paid the nazrana but the defendant 
refused to execute a sale deed. The plaintiff having 
4»ued for specific peiformance, 

Held, tl!at the agreement embodied a single contract 
to sell which could he specifically enforced and that it 
did not contain alternative contracts, the defendant 
having an option to sell pr retain the Sand. 


j DEED— Construction— Surety bond. 

Held, further, that even If it be treated as a case of 
alternative contract, the defendant had not elected to 
claim the option within a reasonable time and could not 
therefore resist the suit. (Harrison and Tek Chand, JJ.) 
Abdur rahiman V. Nazir AliKhan. IR. 1931 
Lab. 601 = 132 I.C. 489 = 33 P.L.R. 66 = A.I.R. 1931 
Lab. 657. 

Solenama. 

Solenama — Discharge of mortgage — Registration, 

if necessary — Parties acting on solenama — Effect. 

Where a solenama merely provided for the discharge 
of a mortgage debt and not for variance of the terms of 
the mortgage deed and it further appeared that the 
parties had adjusted their rights in terms thereof. 

//eld, that the document did not require registration 
and that assuming it did, the parties had acted on it so 
as to supply the defect as to registration. (Guha and M, 
C. Ghose, JJ) KaMCHANDRA SaU v, KaILASH- 
chandra Patra. 68 Cal. 632 = I.R. 1931 Cal. 749 = 
133 I.C. 701 = A.I.R. 1931 Cal. 667. 

Surety bond. 

also Surety. 

■■ Constf uction — Surety bond — Extent of liability. 

In considering whether a security bund executed by a 
Hindu father was one for the payment of a debt or for 
the honesty of the guardian of a niinoi, the proper 
course is to refer to the terms of the bond and the cir- 
cumstances of the case. Where the bond recited inter aha 
several pos\>lble acts of dishonesty, of which the guardian 
may be guilty and provideil that in all those cases, com- 
pensation should be recoverable from the surety, it was 
held that it w’as a bond for the honesty of the guardian 
and not for payment. 86 I. C. 791, Dist. (^f'azl Ah and 
James, JJ.) Gqvinda ChaNDRA DaS v HaYA- 
griba Upadhaya. 10 Pat. 94-138 IC. 414 = IR. 
1932 Pat 181 = 13 Pat.L.T. 473 -A.I.R. 1932 Pat. 
162. 

— — ■ - Construction — Surety bond — /extent of liability 4 
Where a surety bond recited that the principal debtor 
has been appointed to the office of gomastha and 
provided that the sureties should make good to the 
Treasurer any loss occasioned to him by any negligence 
or misconduct on the part of the principal debtor or any 
substitute appointed by him, and it further provided that 
in the event of his resigning or being dismissed, the 
sureties were to remain liable for any defalcations that 
might come t(j light for a period of one year (hereafter, 
held that the terms of the boml weie very wide and 
applied not only to the office held by the principal debtor 
at the time but aLo to any office to which he might lie 
appointed in future. (Raza and Smith, J /.) PraG DaS 
V Dhanj Ram. 7 Luck. 226-I.R. 1932 Oudh 9= 
8 O.W.N. 1077=134 I.O. 1097 = A.I.R. 1931 Oudb 
426. 

Construction — Surety bond — Independent agree 

ment by pf met pal — /Reference — Permissibility, 

Where apart from the surety bond, the principal enter- 
ed into an agieement with a third peison without the 
knowledge of the surety and the terms of the agreement 
were not incorporatea in the surety bond, 

//eld, that the surety bond must be interpreted on its 
own terms and not with reference to the agreement. 
(//isan,C.J. and /hsheslnvar Natk, J.) MaQ^UDUL 

Hasan v. The ^OLLECroR of Farrukhabao. 8 

O.W N. 1095 = IR 1932 Oudh 12=134 I.O. 1100 = 
A.I.R. 1931 Oudh 430. 

——Construction— Surety bond — IPords must be 
st ri ctly con st rued 

Where the words in the surety bond are capable of 
different meanings, t'ney must be strictly construed 



65 CIVIL, CRIMINAL AND REVENUE. 66 


DEED —Construction— Surrounding circumstan- 
ces. 

Kashtd, /.) BRANDRO NATH MITRA v, 

Kishori Lal Surb:ty. 160 I.C. 750 (2)-=7 E.L. 
21 (2)=A.I.R. 1931 Lah. 40l (1). 

Surrounding circumstances. 

■ Construction — Su f round tng circumstances — 
Subscqiunt conduct of parties — Relevancy. 

Per Sulaiman^ C.J . — In the interpietation of a 
document, the subsequent conduct of the parties cannot 
be taken into account, but the surrounding circumstan- 
ces can certainly be taken into account. i^Sulatman., C. 
J. and Rennet, /.) DHANPATl'I v. BaDRI SlNGH. 

156 I.C. 63-7R A. 1031 = 1936 A.W.R. 753-1935 
R.D. 303(2) = A.I R. 1935 All. 729. 

Trust. 

’'Construction — Trust — Conveyance of piopeity to 

son — Dirtction for payment to daughters — Effect. 

Where a father executed a settlement deed by which 
the son who was given the pioperties was diiected to 
pay a certain amount to the settlor’s daughters. 

Held, that there was a trust in favour of the daugh- 
ters and a suit to enforce the same was not governed by 
any rule of limitation. {A’nshtian Pandalat, J.) 
Nachimuthu Ammal V. Mui'huswami Mania- 
gar an. 6 R.M. 529 = 148 I.C. 685-1934 M.W N. 
64 = 39 L.W. 486 = A I R. 1934 Mad. 273. 

Cointruction — T rust deed — A/lo^oancet to zoidow 

and daughter — tested interest confirrcd on sons — Ihvt d- 
•ngon theif not attaining 21 years — Settlor's deht^ and 
liabilities lohetlur char ged on prope/tic^ settled. 

Thiee deeds of tiust were executed \>y the settlor in 
1921, 1924 and P126. The deed of 1921 gave a life- 
interest to the settlor and directed that after his death 
the trustee should, after paying Ks. 20 a month to the 
daughter or ear )r of the daughters, pay the bilanceto 
the widow for life for the m.iintenance of herself and her 
children and thereafter hold the trust fund for the u^e 
ami beneliL of the sons oi sons of the settlor in equal 
shai es to be made ovei to him oi them on the attain- 
ment of the age of 21 with power in meantime to the ; 
trustee to spend sums out of the income for the main- 
tenance, etc., of such sms as the tuistee deemed fit and 
accumulate the balance to form part of the corpus 
There was also a pov\er to the settlor to vary by will 
subject to certain limitations. The deed of 1924 also 
gave a life interest to the settlor and after making provi- 
sion for payment <^f monthly allow’ance, directed the 
trustee to hold the rent of the estate for the use of the 
sons of the settlor. The other provisions in the earlier 
deed weie repeated. The deed of 1926 al^o contained 
similar provisions. 

I/tld, on a construction of the items of the deeds (1) 
that there was no re'-ulting tiust in favour of the estate 
of the settlor to which the heirs of the settlor were en- 
titled subject to payment of his debts, (2) that the trus- 
tee did not hold the estate on behalf of the sons subject to 
the payment of his debts and liabilities; and (3) that i 
the monthly allow’ance to the daughter in the deed of ■ 
1921 was invalid by reason of Ss. 14 and 15 of T. P. 
Act and the sons who were living olDtained a vested in- 
terest in the piopeity subject to its being divested if ^ 
they (lid not attain 21 and a similar inteic-st was con- j 
ve>ed by the later deeds. {Pankridge, /.) Sewdayal | 
Ramieedas V . Okficiai. Trustee of Bengal. 58 ' 
Cal. 768 = I R. 1931 Cal. 820 = 134 I.C. 436=A.I.R. 
1931 Cal. 651. | 

’^Condrurtton — Trust deed —Language of docu- \ 

ment — Persons entitled to benefits under trust. 

In deciding the question whether certain pei sons are - 
entitled to benefits under a deed of trust, the Court has j 
to see what the words used in the* deed show. {Hama, i 

Q. D.-II— 5 


] DEED— Construction— Will or adoption deed or 
conveyance. 

/.) Alice Rice z/. Cama. 68 Bom. 181 = 147 I.O. 
679 = 6R.B. 216 = 36 Boni.L.R. 840 = A.IR. 1933’ 
Bom. 404. 

Construction— T rust deed— Vesting of pioperty 

— Right of trustee to sue for possessuat. 

Where according to a deed the trustees were to sell 
the property only in the event of the executors’ failure to 
pay their debts within tlie specified peiiod, and where 
there was no specific words in the document to the 
effect that the legal ownership of the property could be 
transferred to the trustees either immediately or even in 
the contingency referied to above, but that the trustees 
would be entitled to sell the propeily, 

Held, that the deed ceitainly gave the trustees pow’er 
to sell the pioperty and they w'ould have been perfectly 
within their rights if they had proceeded to sell the house 
in dispute on the failure of the executors to pay their 
debts within the specified period, but their present suit 
for possession of the heu'^e is ill-advised. In view’ of 
the wording of the document^, no possession of the pro- 
perty can be given. {Addison and Bhtde^ J J.) MaNU 
Mal z'. Chikanji Lai.. 160 I.C. 989 = 7 RL. 42 = 
A.I.R. 1934 Lah. 307. 

Vested Interest. 

Const! u di on — Vested t ntt rest — Com pi omt v— 

Permanent abs )l lit e rights con/ei/ed in the cTent of R. 
surviving L. —No lestid inteied. 

A compromise elfected between R and A w'as as 
follows — In the event of R suiviving /., R will be the 
permanent ovviitr with poweis of transfer and of tians- 
milling inheritance of the whole of his pioperty . . . 

In the event of R not so suiviving, his male descendant 
accordinglo the rule of lineal pi imogenituie will be 
entitled to the said proi)eity with poweis of tr.insfer and 
heritability. 

Held, that the words “A* will be the [icrmanent owner 
with powers of transfer and of tiansmitting inhentance” 
(lid not ('onvey a vested mteiest which was halile to be 
defeated in ca'^e R did not survive A. l.iw’ dis- 

^.ussed.) {Wazir Hasan. C.J. and Namwutty, J,) 
Surendka Narain Singh Raja Lai. Bahadur 
SiN(;h. 9 Luck. 379 = 147 I.C. 1088 -- 11 O. W.N. 109 
= 18 RD. 70 = A.IR 1934 Oudh 59. 

Wakfnama. 

Con strut it on — / l^a kfnama — C ondi ti onal power of 

alienation to trustees — h/fci t. 

Wheie the confeiied wide powers on the 

trustees to convert the tiust e‘'tate to money for the 
purpose of investing the same to be held in trust, 

Held, that the power could not be taken to lie an 
absolute power to alienate trust pioperty for any kind 
of purpose. 

Held also, that the residue that w’.is left 
should be taken to Ije held by the trustees in trust and 
that the tru'^tee w’laild not take the uiK'onsumed income 
absolutely but would only be entitled to enjoy the same. 
{Milker ji and Guha, J J .') SaII.ENDRA NaTH PaLIT 
V Syed Hade Kaza Mane. 59 Cal. 586 = I.R 1932 
Cal 326 -137 I C 500 = 36 C.W.N. 193 = 54 C L. J. 
328 = A I R. 1932 Cal. 356. 

Construction — Wakfnama — Naslan had naslan 

— Batnarn bad batnam — Dc'-c^ent through females — If 
excluded. MahOMEDAN Lavv— Wakf. 68 M.L, 
J. 684. 

Will or adoption deed or conveyance. 

—‘Construction- Will or adoption deed or conve- 
yance — Document stating adoption and bequeathing 
entire property — Effect. 

The deceased executed a document in favour of 
defendant No. 2. It ran as follow?:— “As I have had 
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DEED— Construction— Will or adoption deed. 

no issue, I have brought you up, have adopted you, and 
iiave chosen you as a son, ''O 1 have cotiimunicated this 
fact to the Revenue Authorities and got your name for 
llie office of Karnam held by me. Futther you shall be 
my son and you shall be entitled to my entire propeity 
as a son.” No actual adoption had ever taken place. 

//tA/, the document w .as not a conveyance 
or a fleecl of adoption, the last sentence had testamen- 
tary effect. The (hjcument having been executed in the 
moffu‘'il, it refjuired no fmm alines and the mere fact 
that it registered in a v\r<mg Rook No IV instead 
of Ho(jk No. Ill was insulhi lent to prcivent its taking 
effc t as a \m11. {l.oni Thankttton ) KRISHNA RaO 
V, SUNDARA Siva Rao. 68 I A 148-54 Mad 440-= 

I R. 1931 P C. 12G - 33 Bom.L R 937 =- 36 C.W.N. 
617-53 C.L.J. 356- 1931 M W.N. 668-35 L.W. 54 
131 1.0. 318 - A.I.R. 1931 P.C. 109 - 61 M.L. J. 91 
fP.C ). 

Construction — IVtU ot tiiloption deed. 

The doi umc*nt \clfn h licgan bv iti iting the factum of 
adoption »’.ciit <m to say that no document was executcil i 
at the time oi MibsequcMitly .ind therefore that the said 
docununt was bimgexeLutr d latt r to affirm the adoption. 
Then lollowcrl a iciital ot the lon^ecjin nces of the ad.op- 
tion and the document wound up by ‘.aymg “hence this 
dce<l of .idoplion was c*xei uled b It .d^o » ontained j 
dini'clions legaiding the p( ifoi iiuim e of the exei utantN ! 
obsequic.-, eti . u • • 

llild, ibat tlie dotument was one “lei oiding ’ an j 
adoption .nid not .i will and th.it fdl under Ait. 3 of the 
First Sihedule of the Stamp At t. Mtamngof the word 
“KAOiding” ( onsideted. {//oinson, Jai J.al and JVude, 
J/.) IiMJH SlNdH e. Ml UK SiNOH. 13 Ljlh,270- 
33 P.LR. 686 -IR. 1932 Lah. 65 -136 I.C. 193-^ 
A.I.R. 1932 Lah. 118 (PB.). 

Will or gift, 

CondrUitton — Will ot i^ift — Dicd dylcd ''ded 

of partition of in/iCHtaiH d' — S/iaics to he teieivcd by 
each ihild ^pcdf'cd — Ptopcitus to cJuldun of t:oo 
forme) mumiai^cs t)anCc) fed to them ont n ^ht—/\>:oe) 
of nttofney by th.u' tlh/dfin in faoont ot tatht) to 
enjoy H\ut t net dnnnyt his Itfdinie — Ao poioet to deil 
qvithioipus. 

One K li.id Ihice wive-. A' .ind his siuvn ing wife .V 
executed a “deed of paititmn of inheiilan c.” The deed 
set out in mcti<ulmis (ktail the “share (»f inheritance” to 
be receiveil by eac h child of llie two foimei maniagC'., 
and the ‘Miaieof inheiitame” to be leceived by S and 
her cbiMien, and that all liglU, title and interest of the 
said i hildien in .md to the piop-ities Iheiein partitioned 
weie Iheieby Iransfened outiight t<) them. On the same 
date, the child i ell t)f the two former maniagts executed 
a power of attorney, whieh w is abo registered in favour 
A' alone, authori/uig him to manage the lands granted 
to them by the othci deed, to ict.dn and make use of as 
he liked the usufruct of thcie binds during K\\ lifetime. 
The powei -of attorney gave him no authority to deal 
with the toipus of the property. 

/A/,/, that the or.d evidence of intention was iiiadmis- 
sible under the provisions of S. ^^2, Fvidence Act.^ So 
also the power of attoiiicy could not be used to aid in 
the inteip'ietation of the fir-t doi umcMit, which cleaily 
amounted to a gift in ptocu'nti and not a will. The deed 
w'us not thou fore invalid undei the Ikirman Huddhist 
law i^Mya tUi an t Pnnkley, J ff) Ma Shin v Ma 
THIN Kyi. 150 I.C. 966-7 R R, 28-AI.R. 1934 
Bang. 129. 

Will or settlement. 

im.^>--—^ConsU uction — tVill o* settlement , 

An instiumcnt may be partly test aj^nent ary and partly 
a settlement intended Ha take effect during the life- 


DEED— Construction— Words. 

time of the executant. (^lYiyogt^ A.J.Cl) Msi SaRUPA 
2CKORAT. 160 I.C. 632 = 8 192-1^ N D. J. 

32. 

Construction — Will or sittlement ^Test — Reser- 
vation of life-estate — Effect of. 

A primary test of whether any particular document is 
a will or not is whether or not it is revocable. If it is 
irrevocable, then it cannot be a will. Another test is 
that of whether ado-uriient confeis an immediate light 
to property. Even the reservation of a life estate by the 
settlement does not render the instrument the less a 
settlement. Where an executant of a deed of setile- 
ment of his properties on his children, stamped and 
registered as such, had re>erved to himself possession 
with rights of enjoyment of some items his mainten- 
ance but he made it clear that he was retaining no right 
of ownership in those items, as the document recited “I 
have by this donirnent established and given >ou light 
to items 1 and 2" and went on tf) say that his retention 
of enjoyment, which was to be along with his wife, was 
to be “without in any circumstances incun mg debts on 
their security” and it fuither set out that a right to his 
wife ami children in those two items “has been establish- 
ed by the document,” while as to the jnoperties general- 
ly it recited “if the properties coveted by the deed ot 
stttlement .ire alienated debts, etc., inclined on tins 
secuiity, you shall be entitled to get i^o-sessinn of and 
enjoy them as you j)lease according to the terms of 
settlement after getting cancjlled such alien.ition and 
secuiity bonds”. 

Held, that the lecitals cleaily indicated that the dis- 
position of proj^erty was to take effect at once and was 
irievocable. Hence the document w'as not a will but a 
deed of settlement. {IJtailey^ C.J. and Banmoell , J,) 
Kjna'iia llRrio 7'. KKGO. 6IR (Mad) 204- 146 
I.C. 46-1933 M.W.N. 471-37 LW. 716-ALR. 
1933 Mad. 492-64 M.L J. 650. 

Words 

— ' Const} III tion — H ^ords — Gi ammati c at and o? di - 

nary sense. 

The words used in a deed should be given effe:t to 
at I oi ding to their grammatical and ouJiimy sense in the 
absence of evidence to show^ that they are intended to 
be used In any other sense. {Rupchanit A.J.Cd) 
Srikrishna KhaNNA, /n re. 6 R.S. 214 = 148 I.C. 
977-AIR. 1934 Slnd29. 

Const) ucf ion — Wo/'ds — Interest on interest — 

Ai^r cement to pay. 

Documents must be construed as a whole; eacli provi- 
sion they contain must receive attention; and from their 
seveial provisions the tiue intention of the parties to 
them is to be asceitained. An agreement to jiay inter- 
est on interest iloes not amount to an agreement to pay 
c ompound inteiest. 54 M.L.J. 82 (P.C.), Foil. {Htyoyji^ 
AJ.C.) Rhadu 7. Ganpati. I R. 1931 Nag. 39i=' 
130 I.C. 103 = A.I.R 1931 Nag. 25. 

Const) net ion --IVords — ” Interest on intirest ” — 

Mortgage. 

The expression “interest on interest” used in mort- 
gage deeds nieanj compound inteiest. {Raza and 
Aiisop, jjf) Mahomed Husain Khan v. Lachh- 
MAN SINGH. 147 I.C. 807=6R.O. 303-10 O.W.N. 
915 = A I.R. 1933 Oudh 411. 

Const) uc turn — Words — Malik. 

The w'oid “mallk” imports full proprietary rights, 
unless theie is something in the context to indicate an 
intention to the contrary. 40T. A. 1; 57 I. A. 29l. Kef. 
{Sir Dinskaxo Mulla.') SaRAJU 13 XI A Debi v. ]\0- 
TIRMOYEE Debi. 58i I.A. 270 = 69 Cal. 142 = 34 L. 
W. 61 = 8 O.W.N. 944 = 33 Bom.L.R. 1257=1931 
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M.WN. 989=134 I.O. 648-I.B. 1931 P.C. 296 = 64 
C.LJ. 393=85 C.WN. 903 = 1931 A L J. 565 = 
A.I.R. 1931 P.C. 179 = 61 M L. J. 601 (P.C.). 

[Disc. 16 Pat.L.T. 245 (251, 255) ] 

- -’Co/isf; nctioit — IVofdS' — ' Maltk tfiastakiV — Eff Cit 

— Bequest to d anghter-indaxo by Iluidn — A'atufe of 
estate taken. 

A Hindu conveyed by a deed of gift certain propeity to 
his daughter in law for her Support and maintenance.’ 
The daughter-in law \Nas to leniain absolute owner 
(malik mastakd) of the properly undei the deed- 

Held, that the deed tcnfeiied upon the donee an 
absolute estate in tlic prcpeiiy and not one which deter- 
mined with her life, {^Lofd B/anesouf ^/if) Rai 
15ISHUNA4H PKAS \I> SlNGH 7>. RaNI ChANDKIKA 
PRASAD Ki MAKI. 60 I.A. 56 = 66 All. 61--I.R. 

1933 P.C. 48-142 I c. 6 37L.W. 407-- 35 Bom.L. 
R. 341 - 1933 M W.N 239 - 57 C L J. 115 = 1933 A. 
LJ. 347- 37 C.W.N. 417 = A.IR. 1933 P.C. 67 = 
64 M Jj J. 302 (P.C ). 

[D. 5S r.L.J. 499(501).] 

Constr tiiiion — li'ofds' Malik oxency — Mtduing 

and St i^ni fhani c ol , 

TliLie 15 . no magic in the ii^e of any patticular woid 
or foiin of woid', the deed inu‘>t be con^tiued as a 
whole and its fair import deducted in the oiditi.'iiy won). 
It is not that the w’oid ‘ malik-ow r.ei ’’ i‘' a teiin of art ; 
it doei> not necc^i*cuiiy define llie cjuality of the c'^tate 
taken, but the ow’neiship of whalcNci that e-^tate may 
be. {IVazir Hasan C J . and Smith . A) IMKI SaKAN 
DAS V. IlAK KiShkn Das. 6 R O. 648 150 I.C. 425 

= 11 C.W.N. 917- A.I.R. 1934 Oudh 337. 

,11. ■ d 'cndyiK tion — I Void f — ‘/b omft pay mint Dis- 

count to be allotvid for '^piompt paynunC\ 

Whtie under the teinisoflhe Ik once of an 4 lectric 
Supply (’empany, a ceitain discount was to Ije* allowed 
to the consu.nei by the company in ca^c a pitanpt pay- 
ment of the pi ice of the energy consumed was made on 
the submi'ssion of the bill aiul the company fixed a date 
in the bill foi payment to entitle the consumei to get 
discount. 

Held that the disiount was allowed only foi imme- 
diate or quick payment of the l)ill fioni the date when 
amount of the bill became due and the Cfaisiimer who 
did not lecelve tlic bill foi a long time being out of 
station could not i iaini a fre-h date to be fixed for pay- 
ment to v.ntitle him to the di'^count. {Jai Laf J.) 
LAHORE P:ELC1RIC SUPPLY TO., LTIL, I.AHOKE 
DeviDayal. 15 Lah. 729 = 150 I.C. 972 = 7 R.L. 
38 = 36 P.LR 486 = A I R. 1934 Lah. 292. 

— Con uctii n — IVoidx — ^ Sarioasivathant/ii- 

ramayt ’ ( Tamil z(>ord)—St ithment in fai'our of wife — 
lAmited or absolute estate, 

•The Tamil w'ord “Sai waswalhanthiramayi’’ in a 
deed of settlement in favour of a wife clearly indicates 
an absolute estate. {Sundaram Chetty. J ) Di^VINDA- 
RAJA I'IM.AI V. \rANGALAM PILLAI. I R. 1932 Mad. 
808=139 I.C. 867 = 36 Ii W. 733 -1932 M.WN. 
1277 = A. I.R 1933 Mad. 80-63 M.L J. 911. 

Construetion — IVords — Thavanai — Meaning — 

Money when becomes payable — Prvmissoi y note. 

The wfmd “thavnnai’’ in a prcmii'-sory note is not 
merely a piovision for calculation of compound interest. 
At one time there was a difference of opinion as to 
whether, in the case of thavanai documents among 
Nattukottai Cheltles, the money becomes payable imme 
ciately on the expiiy of the first thavanai or only upon 
an express demand after tlie expiiy of the thavanai. 
But there was no doubt at any time that dining the first 
thavanai the money is not iepaya]>le. This is also the 
well established usage apiong the Chetties. Such an 


DEED— Execution. 

instrument is not therefore one payable on demand. 
{y at adachanar and Butn, JJf) CHOCK ALINGAN* 

Cheitiar V. Palaniappa Chetdah. 58 Mad. 261 
= 165 I.C. 184 7 R.M. 663 = 42 L.W. 979 = 1934 

M. W.N. 1261=A.I.R. 1936 Mad. 23 = 67 ML J 696. 

Miscellaneous. 

Constt nrtun — Miscellaneous — Condittons of 

work contained in hcok ot spccipcatton — Special contract 
executed by conttatior t cr execution of a particular 
loork — In case of C'tifhit bthveen spect fitutions and 
coni t act ^ terms in c out tint should ptczail. 

The book of specificatic ns issued by a Municipal 
Committee contained an offci of the conditions on 
which work was intended to be done by the Committee. 
One of the conditions therein mentioned was that no 
alteration or variation in the work was to be dtuie by 
the contractor without the written order of the Pie'^ident 
where the value of such alteration exceeded Rs. l,0f(). 
The plaintiff undertook a contract and the rights and 
oblig.itions were embodied in a dettl. One of the 
terms was that the Engineer-in Cdiief was the ^ole judge 
as regards the quality, soundness and nature of the 
work and that the contractor was to c'bty and satisfy 
to the minutest detail the instructions gntn by the 
I'ingineer in ('hief. Cbidor instructions from the 
Icngincer, the plaintitf ch.iiigcd the constr ik lion from 
uncoursod to coursed masonry the value for which 
exceeded o\ cr J-v-.. 1,000 without the written order of 
the President. 

field, that tl’.e deed executtrl for the par titular work 
ptevdilfd over the specifications and that as the con- 
tractor ha<i fcxct'uted the W(uk in accordance w iih the 
orders of the Engineer, the Committee could not escape 
liability on the ground that there was no written order 
ot the Piesiiltnt. {ffik Chutid and Monroe, / J.) 
MUNICiPAf. ('OMMPI'IEE, SlMF A 7 >. Ppl I RaM & C'O. 

149 I.C. 1068 = 6 R.L. 790 -A.I.R. 1933 Lah. 1011. 
Execution. 

^Execution — Documents pi ep.it cd by lazvyers. 

In cases where legal dccuments are prepared by 
lawyers it is enough for the executant of a legal docu- 
ment to understand the nature of the transaction, 
leaving the details to his lawyer. {^Sir John U*allisf) 
Kajkumar sen Chowdhurv V. Ram Sun dak 
Shaha. I.R. 1932 P.C. 64 = 136 I C. 102=1932 A. 
L J 198-65 0L J. 120 = 35 L W. 409 = 1932 MW. 

N. 684 = 34 Bom L.R. 526 -= A I R. 1932 P.C. 69 = 62 
M.L.J. 457 (P C ). 

Exct lit I on — E s sent I als— Mere si gm tig, if suffice 

cut. 

Execution does not mean mere signing, but it means 
all acts necessary to make the parties to the contract 
bound thereby If a man merely ^igns a ion tract and 
puts it in his pocket and does no allow it to depart 
from him as his act, it is not exe''ution. Consequently 
where in a suit on a mortgage, the mortgagors flcfen- 
dants plead that they signeil the contract but they 
never allowed it to depart from them or to come into 
the pc'- ‘‘es>ion of any other person w ho could make use 
of it and hold them bound by it, the pleadii'g must be 
construed as a denial of execution. (^Couttney Terrell, 
C.J.) SUNDAR ChAUDHAPI v, LALJI CIIAUj)HRI. 6 

I.R. (Pat ) 201 = 145 I.C. 698 = 14 Pat L T. 727 = A. 
I.E. 1933 Pat. 129. 

Execution— Proof— Mark — '"Shfee saht P 

Held, that the wf)id “^hree sahi” can be taken to be 
the signature of the person who-e name apt>ears in the 
flocument as the executant of the same. {Guha and 
M.c. Chose, JJ.) Shailendranath Mura 7>. 
Girijabhushan Mi^khkrji. 68 Cal. 686 = IR.‘ 
1931 Cal. 744=133 I.C. 696 = A I.E. 1931 Cal. 696. 



71 


THE QUINQUENNIAL DIGEST, 1931—1935 


72 


DEED— Execution. 


~ -“Executiofi — Sdh deed — One executant not signing 

— Effect, 

Wh^ife a tltjed purports to be a sale by all the heirs, 
the ab'Cnce of the signature of one of them wouM show 
that the il(x:ument was incomplete and never became 
an instrument of sale. {Daltp Sin^h and Ahdul Qadtr, 
jy,) Mr. VValayat Jan 7>. Jamaf. Din. 151 I.C* 
462 - 7 R L. 138 - 35 P.L R. 316 - A I.R. 1934 Lah. 
262, 

Exet nil on — .S'; cnatnre—ltViet/te?' tncliide r mark. 

/Vnording to the general policy of the law, signature 

int hides a mark — a mark being a sort of symbo'ic 

writing. 2 (bW N. 603, Rel.on, {Guha aud M. C. 
Ghose, jy>) SiiailkndRANATH Mitha z/. Gikija- 
jtnusnAN Mukiikkji. 68 Cal. 686 ^ I R 1931 Cal. 
744-= 133 IC.696-A.I.R. 1931 Cal. 696. 

Execution — Statement that signature was given 

only on (dank paper — If denial of execution. 

In a suit on pro note the defendant admitted his 
signature but contended that his signature was t.iken 
upon a blank paper. 

fields that the statement was a denial and not admis- 
sion of execution of the pro n<ite and burden lay on 
plaintiff to prove the execution of the pro note. 35 I 
56 ; A.I.K. 1922 All. .lOl and A I.R. 1924 Mag. 103, 
Rel. on {S/iuii faf C.J, and Eauiii Laf J.) MiRZA 
fiORdANI 7'. RKOI.A M \I. NIRAI. CHANp. 151 I.C. ' 
60 (2) - 7 R.L 92 - 36 P.L.R. 275 - A I.R. 1931 Lah. 
293 (2) 

I^xecution — Wh.it constitutes — Mere signing — 

Sufficienc y — Appre^ialion («f ('ontents — N'cccssity. See 
KKOISI KAI IDN Acr, Ss. 72, 73, 74 AND 75. 16 Pat 
L.T, 706- A I.R. 1936 Pat. 497. 

Genuineness. 

-^Cicnntnencs^—‘I f can he attacked on gionnd that 

it i\ not Wf lift n hy pi ofessionil urihe. 

There is no law under which a paity, who executes a 
tlocununt in favour of another, is bound to h.ivC that 
doi unient engtosseil by a piofessicuial deed- writer, and 
hence its genuineness c.inmjt be attacked on the ground 
that It is not written by a piofessional .sciii)e. {Aiiha 
I/aidar, J.) Mr. MIKa] RMUM Sk'IEI KaM TkA- 
SHAD «Sc Sons. A.IR 1935 Lah 122. 

Material alteration. 

Afatcnal alt nation — Addition of compounU 

tittered in mortgai^e bond. 

A niojlg.ige bond cont. lining an alteration so as to 
incliule a stipulation for conipourul interest, cannot be 
said to be void in toto and its e.\istence r.mnot al 
tngelliei be igiuu ed. {/Glide and Rangt Eil , JJ ) NaU 
NiH Ai. Singh r. Man(';\l Singh. ' 152 I.C. 697 = 35 : 
P.LR 469- A.IR. 1934 Lah 543. 

Material altetation — Hand note —Addition of 

exec lit lilts — Con side rail on proved ae^ainst tome — Entire ; 
suit, if liable to be t hi own out, 

Wheie a suit was based not only on a hand-note but , 
also on the original loan and it appealed that though 
the document had been apparently tami:)ere(l with, in the 
>ense tli.it tfie thumh ilnples^ions of two out of the 
fowr executants ilid not tally, theie was nothing to show 
that lluMc was forgery. 

l/itd, that the ends of justice rerpiired that there 
should be a le tiialof the suit as against these execu- 
tants against whom the loan was proved and th.u the' 
entile suit was not liable to be throw’ii out. (Mittcr I 
/.) NAKS1NGD\S AgaKWAI.A 7*. SHAIK imORTOo! 
I.R. 1931 Cal 878 =134 I.C. 766-63 O.LJ. 219 = 
A.I-R. 1931 Cal. 472 

-^Material alteration— -Pro-note exciuted by one — | 

Addition of a foi ged signature, ' * 


! DEFAMATION. 

Where a suit is brought on a pro note purporting to 
have been executed by two persons, of which one is 
proved to be a real executant, while the othdr person 
di<l not execute the note at all bat his alleged signature 
was a forgery, such a forgery is a material alteration of 
the document and no cl dm can be brought on such 
invalid note even against the executant. {Mackuey, /.) 
Sa'I Y.\ Xarayan Tewari Sital Missir. 1531. 
0 631 = 7 R.R. 228-A.I.R. 1934 Rang. 345. 

Setting aside. 

‘Sitting aside — Fictitious document — Proof of 


consideration. 

Where the executants admit receipt of consideration 
under certain deed^, they cannot impugn the deeds as 
being fictitious or obtain a declaration to that effect. 
{^Btsheshwar Hath and iVanavutty^ //.) UM A SHAN- 
KAR Singh v. Sukhraj Kunwar. 136 I C. 247 = 
IR. 1932 Oudh 103 = 8 O.W N. 878=A.I.R. 1931 
Oudh 400. 

Setting aside-^ Onus— Execution admitted-- 

Patty seeking to avoid. 

Where the execution of a do:ument is admitted, it is 
for the party who w'ants to avoid the co'ise juences of it, 
to prove that he exe:uted it under circa mstani'es which 
do not make it binding on him. (A hdfa Mohaininad 
Moor and Dhavle, / /.) SaHI I’RI Th VKIJRaIN 7 J, MRS. 
F. A. S\vi. 12 Pat 332-6 I R (Pat) 17-145 1. 
C. 1 = 14 Pat L.T. (Sup.) l-A I.R. 1933 Pat. 306’. 

Trust receipt. 

Trust receipt — Nature of, 

A trust receipt i^ a document of great undesirability, 
because it is <^f a seciet natuie, and it is the type of 
(lodiment which leaves the possession of the property 
whic'h is concerned with the document in the hands of 
the vendor, 7 , in the legal iiosse^don of the vendor and 

not in the luinds of whoever it i^ who li.as executed the 
(rust receipt and has appaienily got the goods in his 
po'-sessioii. It is bivically adornment for the protec- 
tion of the vendor. {Citnhfe, J,) HiJimslNG Hal- 
CHANDt/ ARNHObD & Co. 39 C.W.N. 1018. 

Validity. 

Validity— [nstnimcnt void ab initio— AW/ 

tion — Effect of. 

If an instrument is void theie can be no 
ratification of it. An interested p.irty*s conduct cannot 
legalise what is illegal and cannot valid He what w’as 
invalid in its very inception. {Dm Mahomed and 
Addison, J/) Mr. Mai. an 7>. Mohan .Singh 158 
IC.261-8RL 217 = AIR. 1935 Lah. 547. 

Validity— Right to challenge— T hi rd party. 

Personas who are not parties to a sale-deed have no 
locus standi to challenge the consideration of the sale- 
deed. {Miiker/t^ A.C.y. and Rennet, /.) ZaMIN ALI 
V. Mr. A/izunnissa 65 All. 139 = 1933 A L J. 
483 -I.R. 1933 All. 432 = 144 I.C. 433 = A. I.R. 1933 
.All 329. 

-V al/dity— Right to challenge— Third party. 

Where the plaintiff is t*ot a party to a deed, he’ean- 
not sue for the dojuinont being delivered up, cancelled 
aiui its registration set aside. {Bisheshwtr Nath and 
Nanivntty, //.) D\ya ShaNKAR r/. MaHOMED 
Ibrahim Khan. 8 Luck 674 = I.R 1933 Oudh 86 
= 1411.0. 798 =10 0. W.N. 19 = A I.R. 1933 Oudh 
116. 

DEFAMATION. 

See (/) Penal Code, Ss. 492. 499 and 500. 

(//) Tort— Defamation. 
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DEFAULT. 

See (1) C. P. CODE, O. 9. 

(2) CONTRACT act, S. 74. 

‘ (33 decree— Inst alment decree. 

DEGRADED WOMAN. Hindu Law— Main- 
TENANCE. 

DEITY. See HINDU Law— RELIGIOUS endow- 
ment. 

DEKKHAN AGRICULTURISTS' RELIEF ACT 
(XVJI OF 1879) — E^pressuhs tga^e'* and ''nioft- 

gagor'* — Meant ng. 

The expressions “mortgage” and “moitgagor” in the 
Act ai€ intended to lefei only to nioitgages of immov- 
able propel ty and not to pledges or pa\Mis {Asfon ami 
Rupchand^ A. J. Cs.) MilKIMAL BOLUMAL 

Hussain. 28 SLR 164-151 10. 988-7 R S. 76 
-A.IR. 1934 Sind 66. 

Mo/ 1 ga gc — Dee ree for / cd t mpit c n— Secon d suit ^ 

for re dent pit on — Mat niai nahitiy. 

A decree in a redemption suit under the Act which 
did not put an end to the relationship of mortgagor and 
moitgagee does not bar a ''Ccond suit for ledemption. 
43 Bnm. 477, Foil.; 43 Bom. 703, Dist. {Patkar and 
Broomfield, JJ.) OOVIND GaNGADHAR r. NARAYAN 
Damodak. I.R. 1931 Bom. 507=134 I C. 699 (2) = 
33 Bom.L R. 844 = A.I.R. 1931 Bom. 480. 

*■ — Plea of being agncnltnnst — Whether can be 

raised tn execution. 

It is open to the judgment debtor to plead that he is 
an agriculturist within the Dekkhan Agiiculturists* 
Relief Act in execution proceedings and that execution 
proceedings in respect of agricultural lands should be 
transfeired to Collector under ^ch. Ill, C. P. C'ode, 
read with Rr. 19 and 20 of Sind Judicial (’ommis- 
sioners Court Rules. A, I.R. 1925 Sind 49, Rel on. 
{Wild, J. C, Aston and Rupchand, A.J.Cs.) DKUMAL 
Rachandmal V. Firm of Lal Chand. 26 SLR. 
475-I.R. 1931 Sind 97 = 133 I.C. 65=A.IR. 1931 
Sind 97 (FB.). 

— S. 2 — ^'Agrteniturtsf* — Lessee of lands gro70ing 
and selling gra^^. 

‘Grass* is a crop and a person, who sells grass provid- 
ed that it is produced by his own land and makes his 
living thereby, would be regarded as an “agriculturist.” 
A person, who has taken on lease lands on which grass 
is grown and sells the grass, is also an agriculturist. 
{Baker and Nanavatt, JJ.) MORESHWAK PaNDHAKI- 
NATH 7. Umraosing. I.R. 1932 Bom. 694=1401. 
0. 248 = 34 Bom.L.R. 778= A.I.R. 1932 Bom. 397. 

S. 2 — Agncultunst'' — Minor son of agncnl- 

tun St* 

The minor son of an agriculturist who is staying with 
his father cannot be an “agriculturist.” 36 Horn. 496 and 
33 Bom.L.R. 325, Foil. {Patkar and Tyabjt, JJ.) 
Bal Rajaram V* Maneklal. 56 Bom 36 = I.R. 
1932 Bom. 323 = 137 I.O. 717 = 34 Bom.L.R. 55 = 
■A.I.R.11932 Bom. 136. 

— — S. 2 — '‘'‘Agriculturist'' — Minor son of agricul- 
turist* 

The minor son of an agriculturist who is depending 
for his support on his father is not an agriculturist 
within the meaning of S. 2 of the Act. ‘To earn' is 
not to derive. 36 BDm. 496, Foil. {Broomfield, J,) 
Gadadhar Kakaji 7>. Gangaram Tatya. I.R. 
1931 Bom. 611 = 134 1.0.703 = 33 Bom.L R. 825 = 

A IR 1931 Bom. 453. 

■■■■'■ S 2 — "Agriculturist'' — One partner being — 
Firm whether agriculturist. 

The mere fact that one partner of a firm is an agricul- 
turist does not involve the firm itself as being an agri- 
culturist. The definition of “agriculturist” applies to a 
firm, only if that firm by^ itself or by its servants or by 


; DBEEHAN AGRICULTURISTS’ RELIEF ACT 
I (1879), S. 2(1). 

iN tenants earns its livelihood wholly or principally by 
agricultuie cairied on within the limits ot a distiict, l'> 
which the Act extends. 31 Bom.L.R. 984, Foil. 
{PercivaJ J. C. and Wild, A. J. C\) PR KM CH AND 
7'. Newand.m^l. 25 SLR. 104 = I.R 1931 Sind 
141= 134 I.C. 39Z- A.I.R. 1931 Sind 121. 

S. 2 — "Ai.tii ultunst" — '"Ofdtnat tly' — Meaning 

of — Milkmaid aho tn gaged tn a agn eultural labour. 

The word “ordinaiily” does not mean solely or in the 
main. It only means it-gulaily and habitually, not 
casually, whethei it be foi a larger or a smaller portion 
of the day. 15 Bom.L.R. Foil. The plaintiff who 
has lands of her own anti onlinaiily engages herself in 
agricultural laliour either in her own lands or in those 
of hei brothers is not taken t ut of the definition of 
“agriculturist * by leason of the fact that she is also a 
milkmaid. The facts that the number of houis she 
engages personally in agricultural labour varies and 
may sometimes be very small or that the income from 
the sale of milk exceeds her income from the lands are 
not material to the question. {Mad gavkar, J ) SaHOO 

Bala v. Nakayan Shastki. 65 Bom 411 = I.R. 
1931 Bom. 319 = 131 I.C. 895 = 33 Bom.L R 476 = 

A. I R. 1931 Bom. 284. 

[F. 58 B. 58(61,66)] 

S, 2 (1 ) — " Ag/ ictiliutisi" — Definition — Rules 

goz'e/ ning. 

The word “ordinaiily*’ which occurs in S. 2 (1) shows 
that it is only a bona pde agriculturist who conies within 
the definition. The word “ordinarily*’ means regulaily 
and habitually and not canially. The word does not 
also mean ‘solely.* Tlie onus of proof is on the person 
who sets himself up as an agriculturist. It is diftirult 
for the Court to lay down any rules for determining the 
exact natuie and the quantity or extent of the work 
required to be done by an agriculturist. It may how’- 
ever be stated, first that it is not necessaiy for the agri- 
culturist to engage personally in agiicultural labour 
throughout the day; it is enough if he is engaged for a 
larger or snraller portion of the day. It must however 
be an appreciable amount of work which he engages in 
and not merely some casual or desultory work in the 
fields. Secondly, the agricultuiist cannot be said to 
engage personally in agricultural lal)our‘if he gets the 
work done only through labourers but he can still be said 
to be engaged personally if he himself works side by side 
with the labouiers employed Ijy him. He need not 
cultivate the lands all by himself. Thirdly, even if the 
principal income of the agriculturist is from non-agri- 
cullural source'*, he would still be an agriculturist if he 
does an appreciable amount of agricultural work for a 
portion of the day. The mere description as trader 
does not prevent a person from showing that he is an 
agriculturist. {Wadta, J.) RaMCHANDRA ATMARAM 
7 /. Tukm<am Nana. 68 Bom. 58 = 6 I.R. (Bom.) 92 
= 146 1 0. 663 = 35 Bom.L R. 716 = A.I.R. 1933 
Bom. 374. 

S. 2 (1; — "Agriculturist" — Status of — Acquisi- 
tion — Conditions of* 

*■ It is impossible to say that a man who has been a 
trader can, merely by working in the fields for a couple 
of months, acquire the status of an agiiculturyst on the 
ground that he ordinarily engages personally in agricul- 
tural labour. It would be necessary to have evidence 
of a full agricultural season or at any rate a much longer 
period than two months, before it can be reasonably 
said that he come.s within the definition of the term in 
S 2 (1) of the Dekkhan Agriculturists* Relief Act. 
{Broomfield and Barlee^ J J^ SOPANA APPA v. 
Dattatraya KRISHnappa. 162 I.O. 689 (2)=7 B. 

B. 146 = 36 Bom.L.R. 804= A I.R. 1934 Bom. 383. 
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DEKKHAN AOBIOULTUBISTS’ BELIEF ACT DEKKHAN AGBICULTCBISTS’ BELIEF ACT 


(1879), S. 2 (1). 

' 8 . 2 (1) — Dif/y of Court — Applicability of 

t xempti on — Determt natt on. 

It I-* f»enerally left to the Commissioner of the High 
Court for taking acLOLHit*', to determine whetlu r a per- 
son’s itv.otne is derived piineipally from agricultural 
sources, and that generally done hy ascertaining 
whether his income frrim agrieultuial sources exceeds 
his income Irrirn non-agriimltural sources foi a peiiod of 
three yens I *fore the date of the suii. 11 it it is for 
the (‘oiirl to determine whether the person who claims 
to !).• an agriculturist undci the s(\,ond branch of the 
flehnition is a iierson who ordinirily engages personally 
in agiHultural laliour, v\ithm the limi's of the I)i‘«tiiit 
to W'hich the A''t applies. {tViJii, /.) K AMCH ANDltA 
Atm A RAM 7 > T UK A RAM NAN A. 58 Bom. 58 ^6 I.R. 
rBom)12 145 IC. 563 -36BomL.R. 715-A.IR. 
1933 Bom 374. 

S 3, (T))C3) — — Sint 1 m>olvntg validity of 

sale deeds — If falls under, 

A suit in\ olving not only the simple rjuestion of rc- 
dcnijifion, but also the vonl ibility or otherwise of cer- 
tain sale-deeds is not within the terms of S, 3, (<'0 (3) 
of the Dtkkhan Agi icuhuii^t-.’ Rtlief A( t, 1879. A suit 
though in foiin for ledemplifrn, but (Jaiining '>ubstan- 
tially to recover [lossession of property of which 
aci.ording to tluj plaintiff, he h is been fi audulcntly 
de[)riv<*dis not rnaintainalde in that form, as it is out- 
side the s ope of S 3, (/O (3) of tlie Act. {Murphy and 
Divatuiy //.) CnHOrAntlAI v. DAlMflll XI. 1521. 

0. 715 7RB. 166 -36 Bom LR. 738 ---AIR. 1935 
Bom. 54. 

*“3 3 Cx), (y) and (z) — Smt for recovery of 

mo7>atde property pled Q^ed oi its I'alue, 

A suit for recovery of rnov.ihle propeity pledged oi 
it.s value falls vvitliin S. 3, Cls. ft), (y) and («♦) deal 
only with inoitgage of immovable property. {,bton and 
Rupihand, A Mir.kIMAb llObUMAl, v IIU.S 

SAIN. 28SL.R 154 =161 10. 988 -7 RS. 76 = A 

1. R 1934 Sind 65. 

~S. 3 (y)'“Suit on nioitgage — Jurisdiction — 

Lffcv t of S. II — Suitfoi s.il(j OI foieclo'^ure niaiiit.im- 
ablein the High Court, bul not as legaids prayer for 
p'Msonal ilecrc*'. See DKKKH \N A(J RlCUf.TUKISTS’ 

Kf. 1 . 11 ^ Act, S. li. 65 Bom. 536 =A.I.R. 1931 
Bom 161 

S. 6 —St ope. 

All ih.it S. h piirpoils to do i'- to empower the T.ocal 
Coveinment to limit the juiisdi(tion of a ('ourt of 
Small C.iusus in rt >pect of suits other than those iclating 
to nioitg.iges of immovable piopeity to be tried as 
ordinary suits in ^ich aieas .i'* it deems fit. {Aston and 
Kupchan f A. f Mil. KIM \l. llDMJMAb z> IIU.S- 

.SAIN. 28SLR 154-161 I.O. 988=7 R.S. 76-A. 
I.R. 1934 Sind 66. 

3 11 till icultui tst partner— Suit against firm 

PI ace of siting, 

"^I’lie mere faLt ih.al one pii tner of a firm is an agri- 
('ultuiist ilocs not iiiv'olve tl^e firm itself as an agiiiul- 
tuiist, atid so the fiiin need not therefore be necess.irily 
sued undei S. 11 .it the place wheie it resides in the 
sense of j .irrying on its business, irrespective of the 
place wdierc the (Mu-'C of action aioso. 53 Horn. 787, 
Foil. fPePcivil, / C. ana’ ll'Ad, A. f C.) PRhM- 
CHANDr. NK\v\Ni)M Vb. 25 S L R. 104=* I.E. 1931 
Sind lU U31 IC 397- AIR 1931 Sind 121. 

S 11 Ippln.rdlity — Suit for damages foi 

A/ cat h of coat rat t , 

‘ S. 11 h.is no application to a suit for damages for 
breach of contiact, as it is not a suit falling under S. 3 
(ra) of the Act. {P^'oontdeff KHANDESH 


(1879) 3. 13. 

LAK.sHMiviLAS Mills Co. v. Vinayak Atmaram. 
15610. 277 = 7 R.B. 496 = 37 BomL.R. 157=A.i;. 
R. 1935 Bom. 198. 

S. 11 — Jurisdiction of High Court — Suit on 

j inoitgage — Prayers for personal decree and for sale. 

1 Undjr S. 11, suits for money lent so far as mortgage 
‘ actions are concerned should, if the defendant or one of 
I the defendants is an agriculturist, be lirought within the 
! local limits of the Court within whose jurisdiction the 
! defendant resides. Hut the section does not refer to suits 
j fallmg within S. 3 Cl. (y). So an action on a mortgage 
I executed at some other place can be maintained in the 
i High C ourt, so far as tlie reliefs foi sale or foreclosure 
are eoncerned but not as regards the prayer for a person- 
al decree for the defi ciency that may lie found due if the 
, sale-pioceeds should be insuffiiient. 5l l^om. 5l6, Dist. 
,( /)Va// C. /.<///(/ y.) KS.S A 7> KHATI- 
' jabai. 55 Bom 536 = I.R. 1931 Bom. 270 = 33 Bom. 
I L.R. 13 = 130 I.O. 590 = A.I.R. 1931 Bom. 161. 

. —3. 12 — St ope — fhirden of proof. 

I Under S. 12, the l>urden of proof is on neither .side. 

, The Com t has to find out the facts after hearing both 
parties, {/yeaunioiit^ C J. and P nignebar, J ) (i AN PAT 
IJHUJ ANG 7*. IIanamgouda. 57 Bom. 593 = 1471 C. 
919 = 6 RB. 225=35 Bom.L.R. 956 = AIR.1933 
! Bom. 439. 

, Ss 12 and 13 — Contiact rate of interest — Pviver 

' of Coiiit to award higher rate, 

Tlie Agriculturists’ Relict Alt was passed to ‘relieve' 
1 the .igiiculturist and in his interest. What Ss. 12, 13 
. and 71 -A contemplate is that in cases where the Court 
j finds that the interest chatged is unieason.ilile «)r extor- 
j tionate or oppressive, it should substitute a leasonable 
j rate of interest, that is the late wdiicdi isgener.ally known 
I as the meiL.iiilile rate of inteiest. 'i'he ^'oiiit cannot 
; aw’aid to the ciciiitor anything more than what he bar- 
Igiins tor. { Pan i:nekar , J ) SHKIDIIAR 7>. RaM- 
'<;n\Nl)l<A. 6 I.B. (Bom.) 90 = 145 I C. 681 = 35 
; Boni.LB 573“ A.I.R. 1933 Bom 297. 

; S. 13— .\ppli(,al)ility and scope — Mortgage suit 

' — Accounts and inteiest from date of plaint to date of 
I pielimmaiy deneti — Rule as to. See C. P. CODE, 
O. 34, Rr. 7 AND 11. 33 Bom.L.R. 1242= A.I.B. 

1935 Bom 97. 

, Ss. 13 and 13-A and T.P. Act-S. IQ—Apph- 

. ^ability and scope— Moi t gage wt/i possession — Profits 
' in Iteiv of interest — Account — Ptisis — Agriculturists. 

\ Under a mortgage executed by an .agriculturist, the 
] moitgagee W'as pul into po‘«.se'>sion of the property and 
, thcie was an a^neenient to appropriate profits of the land 
in lieu of intere>?t; but no rate of interest w'as mentioned 
i in the bond. The miutgagoi having sued for an account, 

I Ileldy that the transai liun vs'as go\erned by Ss. 13 and. 
, 13-A of the Dekkhan Agriculturists’ Relief Act, which 
i is a Special Act legulating the relations of the inipo- 
i veri^hed and indebted agriculturists with their creditors 
! and under which the relations bctw’een the mortgagor 
t and mortgagee, as settled between themselves, are practi- 
I rally set aside and the Court is diiected to go into the 
history of the transactions between them, and to calcu- 
late debits and credits according to the rules in the 
Special Act and to set aside certain kinds of contracts, 
such as the one in the case, that the profits are to be 
taken in lieu of interest. The Transfer of Property Act, 

, which i"' a general Act prescribing the relations betw’een 
the mortgagor .'ind mortgagee generally and for circum- 
i stances where the Special Act does not lay down excep- 
; tions to the general rule does not therefore apply to the 
j case; as such, the basis of the taking of accounts between 
I the parties should be the actual receipts by the mort- 
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DEKEHAN AGEICULTUEISTS’ BELIEF ACT 

C1879I, S 13. 

gagee and not as provided for S. 76 of the T. P. 
Acl. (^J)/itrp/iy aftii Divatta^ JJ^ SaKHARAM v» 
DhaKTOJIRAO. 68 Bom. 472=152 I.O 434 = 7 R. 
B. 143 = 36 Bom L R. 633 = A.I.R. 1934 Bom. 321. 

-S 13— Mortgage suit— .Accounts after date of 

suit — Procedure. See C. P. CODE, O. 34, K. 7. 37 

Bom.L.R. 76 = A.I.R. 1935 Bom. 122, 

S. 13 (c) — Mort^ae:e in c mt rave nit on of — V alt- 

dtty of— Splitting of the clause relatifigtointercst— 
Permtssihility, 

When a mortgage is found to be in contravention of 
3. 13 {c) and the money that was agreed to be paid in 
consideration of the moitgage was the entire sum of 
money mentioned as principal in the deed along with in- 
terest on It, the entire agreement is invaliil and it is not 
permissible for the Cou t to split the consideration, to 
delete the clause relating to interest and enforce the 
other portion of the agreement. (^Baker and Shingncy 
//.) Daitaikaya NAGAPPA e*. Savlu Subrau. 
I.R. 1932 Bom. 393 = 138 1 0. 459 (2) = 34 Bom.L.R. 
404 = AI.R. 1932 Bom 237. 

3. 13 ^Q.)— Scope— C , l\ Cod. (1882), 259-./ 

— Repeal — Effect of. 

The repeal of S. 257-A of the C. P. (’ode, 1882, in 
the C. P. Code of 1908 does not affect S. 13, (JI. (c) 
of the Drkkhan Agriculturists' Relief Act. '1 he 
effect of that provision is that every agreement 
for the .satisfaction of a judgment debt which 
provides for the payment directly or indirectly of 
any "um in exces"' of the sum due under the decree is 
void, unless it is made with the sanction of the Court 
which passed the decree. 35 IJ. 307; 22 11. 693 (F.I>) 
and 27 ii. 96, Kef. (^Buker and Shingne, /J.) DA'I’- 
TATKAYA NAGAPPA ?>. SaLVO SUBRAO. I R. 1902 
Bom. 393 = 1381.0. 469 (2) = 34 Bom L R. 404 = A.I. 

R. 1932 Bom. 237. 

-S. 13 (C) — Scope--Pro note for decfce amount 

and other amount — Payment not iCt titled — I nstrument, 
if wholly void. 

Plaintiff obtained a decree against the defendant, an 
agriculturist, for a sum of Rs. 75 with interest at 6 per 
cent Later he obtainetl from the defendant, a promis- 
sory note for Rs, 201 carr}ing iiitere.st at 12 per cent. 
Out of Rs. 20J, Rs. 75 was the decretal amount and the 
balance of Ks. 126 was due on other accounts. Plaintiff 
sued on the promissory note and the defendant pleaded 

S. 13 (c) of the Act in bar of the claim. 

//eld^ that the promissory note was hit by S. 13 (c) 
only in respect of the decree amount of Rs. 75, but that 
it was perfectly valid a.s to Ks. 126, the latter sum n )t 
being due under the decree, but due aliunde. (^Beau- 
mount.C.J.and Wadui, J.) lUKOR » ISHVAR. 156 
I.p. 911-= 8 R.B. 35 = 37 Bom.L.R. 372 = A. I R. 1936 
Bom. 257. 

•. (as amended by Act XIV of 1932), S 13 (c) 

— If retrospect t ve — Pending suits . 

An amendment of an Act of the Legisla'ure during the 
currency of a suit is irrelevant, and the rights of the 
parties are governed by the Act as it existed at the time 
when the suit was started. Pombay Act XIV of 1932 
which amended S. 13 (r) of the Dekkhan Agriculturists’ 
Relief Act is not retrospective and does not apply to 
pending suits. The case will be governed by the .section 
as it existed before the amendment at the date when the 
suit was instituted. (^Beaumont, C.J, and Wadta, /.) 
Eakor V, ISHYAR. 156 I C. 911 = 8 E.B 36=37 
Bom LR. 372= A.I.R. 1935 Bom. 267. 

S. 16 B — Decisive date. 

A person, who at the time the decree was passed, was 
not, but has since, become an a^ricultuiist cannot avail , 


I DEKKHAN AGRICULTURISTS’ RELIEF ACT 
1 (1879), S. 20. 

himself of the provisions of S. iS-R. of the Dekkhaii 
Agriculturists’ Relief Act. 24 Rom.L. R. 370, Foil. 
{Patlar and I'yah/i, //.) HaI. KaJAKAM 7'. MANEK 

' LAI.. 56 Bom. 36 = I.R. 1932 Bom. 323 -137 I.O. 
717 = 34 Bom.L.R. 55 = A.IR. 1932 Boiii. 136. 

— — S. 15 B —Decree by Couit where Act in foice— 
I Transfer for execution — Giant of instalment 7 — Powers 
■ of executtnci Cvuit. 

I Per Bakei ^ /. — When a decree has been passed by a 
I Court where the Dekkhan Agiii ultuiists* Relief Act 
does not apply <iiul tran-fei retl for execution to arroilrer 
Court W’heie the Act is in f ure, it i^ not open to the 
executing (’ourt t(j grant instalmeutv to the defcMukints 
! under S. 15-R of that Acton the uroiind that they are 
' agric. ullurists. (Case law discii=>sed ) Sake r and Nana- 
'"•‘Jti^jj.) RAMLAI. IlARIRVMrc RaTXNI.AL. 136 
' I.C. 504 = I.R. 1932 Bom. 200 - 33 Bom.L R. 1466 = 

I A.I.R. 1932 Bom. 99. 

I S. 15-D — Scope — Spcdal suit uiidti — .Suit foim^ 

\ ally for rcditnpt ton but suhstanti i/ly tor it\ every of 
I propeities fraudulently depnved -Maintainability. 
j A special sjit is not maintain.ible uiuiei S. I5 D of 
; the Dekkhan Agriculturists’ Relief Au wlien the suit, 
j though in form one for redemption, is really one to 
recover properly of whiLli the [ilaintilf is alK-giitI to have 
I been depnved by f ran 1. {Murphy and Divatni, //.) 

! Chhotabu M re Dadabu \ i. 152 I.C. 715 = 7 RB. 

: 166 = 36 Bom.L.R. 738- A.I.R. 1935 Bom. 54. 

I S. Id-D— Suit lor account — Question as to ttan 

I sac t ion bit ng sale or mortgige. 

! Under S. 15 an agriculturist mortgagor can ‘•ue for an 
j account, even though one (jf the issues raisetl in the suit 
; is whether the tiaii'-action is a mortgage (u a sale. 

{Beaumont, C /.) SaYANT YM.I.AI’PA v. BHARMAPI»A 
! N.\gappa. 6 I.R. (Bom) 137-146 I C. 165=35 
I Bom. L.E. 604- A.IR. 1933 Bom. 306. 

S. 15 D — Suit under — Right to bring — Dispute 

as to title and quantum of interest — Suit not incompe- 
tent on that ucoiint. 

What is wanted by S. 91, T. P. Act, is that the per- 
son seeking to redeem has a proprietary interest in the 
mortgaged prooerty lie need not be the original mort 
gagor or any person claiming thiougb or under him. 
Similarly any peri-on who is interested in the erjuity of 
redemption, provided he is an agriculturist within the 
meaning of the term as defined in the Dekkhan Agricul- 
turists’ Kelief Act, though h« may not be the original 
mortgagor or a person ilaiming through under him, can 
sue under S. 15 Ik And exi'-ltin e of any di'-pute as to 
plaintiff's interest liiving been lost by adverse pos^e.s'-ion 
and also as to (juantum of his inteie t ilots not jirevent 
him from maintaining such a ^xit ; for having regard to 
the object of the Ai t, it should be construed blxerally 
audit would be unjust tothiow out a suit on this 
ground, ((^ase-law discussed. {Shingne, J.') (lANE.sH 

RaghunaiHz' Rajaram Laxman. 58 Bom. 75 = 6 
RB. 330 -=148 I.O. 1146 -=35 Bom.L.R 1123=A.I.R. 
1934 Bom. 32. 

S. 20 — Agriculturist aftf’r dcciee. 

The crucial dale in a case under S. 20 of the Act Is 
the date of decree. Wheie a decree has been pa.ssed 
against the defendant who was not at that time (the 
date of the decree) an agriculturist, he cannot raise the 
plea in execution proceedings that he was an agricul- 
turist at the date of decree, and is not entitled to 
instalments on that footing and S. 20 has no application. 
24 Bom. L. R. 1291 and 15 Bom.L.R. 387. Frll. 
{Beaumont, C, J* and Baker y.) H ASS AN Am v, 
Sanli Beg am. I.R. 1931 Bom. 664 = 134 I.C. 970 = 
33 Bom.L.B. 1139>^ A.I.R. 1931 Bom. 507. 
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DEKKHAK AORICtTLTXJRISTS’ RELIEF ACT 

(1879). S.20. 

— — , - ■ ■ 20 — Plea of as^ncnlturtst — Discretion of 

Couft. 

^ S. 20 is not so aljsoluloly imperative that an executing 
0;urt must needs order instalments the moment the 
judgment-dthtor proves that he is an agrieuUurist and 
where the Judg^* has exercised liis discretion it is presum- 
ed to have prrxeeded on judieial lines unless the con- 
trary is made to appear from tlie record, {b'err^ri, JXf. 
and A/r/ita. A J.C.) AllDUL Sa'I’AK JaN 7 ^ FlHM OI* 
Vaimrimal. 27 SLR. 183- 160 I.C. 258-6R.S. 
276 (1)- A.I.R. 1933 Sind 331 (IJ. 

■ — S. 20 — Idea of ai^ricultup ist^ tf open in execii- 

(I on —hfft’ct of the plea. 

i he plea for the ‘'tatus of agiir ulturist can l»e raised at 
any lime, even during execution hut the only benefit that 
the debtor can claim by proving the status of an agri 
culturist is the hf'nefit of paying the dccietal amount by 
in-italments iindcT S. 20. {b'errers^ J. C. and MehtOy \ 

A./.C.) Anfjui. satar Jan v. Firm f)K Vararimal 
27 S L.^. 183 = 150 I C. 258 - 6 R.S. 276 (1) -- A.I R. 
1933 Sind 331 (1). 

* S. 21 — Scope — P/ea of heini^ agncultnp tst — 
lVai7>er C onsent decree-- Plxccutton — Arrcd-^-Plea by 
defendant that he is a ft at'nc iiltnf t — If open. 

i he waiver by a deftaidant of the plea that he is an 
agri( ulturist, and tlie iiassing of a consent decree against 
him in tlie ordinaiy way under which he gives up his 
rigid to pleatl his agricultural status both in the suit and 
the execution proceedings which might follow, does not 
[)ie( lude liim from raising such a ple.i when he is sought 
to be arrested in execution of the decree. The manda- 
tory i)rovisir)ns of S. 21 of the Dekkhau Agriculturists* 
Relief Act cannot be vshittled away by any agreement 
lielw'een a proved agiiculturist and bis creditor. {Alupphy 
and Sen, //.) SHANKARbAL v. R aOHUNATHDAS. 

160 I C. 38 (2)«»8 RB. 245=37 BomL.R. 778 = 
A.I.R. 1935 Bom. 433. 

S. 22 — Ax'ricnlttif ist after decree — lleir of non 
a V / / cult un St bet a y;ri c ult uftU. 

Wlieie the otiginal dc'btor against whom a decree was 
obtained by the plaintiff was a non agriculturist but 
pending execution, the deliloi died and his property 
p4isse(I into hands of his heir wdio was an agriculturist 
(he latter is entitleil to the beinefit of the Dekkhan Agii- 
rultiiiists’ Relief Act. 47 H(Mn, 44 ; 32 llom.l..K. 320, 
Foil, {Afiid x^ai'kar an, I Ifjket\ JJ) ShaMRAO RaM- 
ruANDRA 7'. Malkakjun Apim Kao. I.R. 1931 
Bom. 398 ---133 I.C. 750-33 Bom L R. 797 = A I.R. 
1931 Bom. 461. 

S. 22 and C. P Code, O. 21, Rr. 61 and 66— 

" Ai^n, ult unit" — Objection in eteiutton to attachment 
and sate — btndinj; avto status tn ^uit — /),ite from 
%ohtih it operates —I) ite for dele> minatton in execution. 

In a suit which was filed on l6tli March, 1931, and 
decreed on 20th Fehiuaiy, 1932, them W'is an issue as to 
whethe,-* the defend.int was an agriculturist and the 
Court lieki that he was not. The (:(,urt on 21st Apiil, 
1932, oidered, in exetutioii, sale of the attached property. 
Subsciiuently in reply to .t notice under (J 21, R 66, 
C. I*. ( ode, (he defendant objected to the sale on the 
giouiul that he was an agriculturist as under S. 22 of 
the Dekkhan Agri('iiltinisls’ Relief Act, the property 
could not be attached or sold. 

Iftldy that the finding as to s'atus of the defendant 
not being an agrii ultinist spoke from the date of the 
decree, 77 c., 20th Febniary, 1932, and not from the date 
of the suit, and that the defendant who N»as a trader on 
20ih February, 1932, cannot be deemed to have become 
.an agriculturist by 2 1st April, 1932, the date of the 
order for sale. The d'lte for detenfdning the status in 


DEKKHAN AGRICULTURISTS’ RELIEF ACT 
(1879), S. 63-A. 

execution is the date of the order for sale under O, 2] , 

R. 64, C. P. Code, and not the date of the s&bsequent 

order made after issme of noli e under (^.21, R. 66, 
C. P. Code. room field an I Farlee, JJ.) SopaNA 

AyvAv. Dattatkaya Krishnappa. 152 I.C. 589 
(2) =7 RB. 146 = 36 Bom.L.R. 804 = A.I.R. 1934 
Bom. 383. 

S. 22—Appljeabjlily — Execution ptoceedings for 

the enforcement of moat ds nnler Arbitration Act. 

S. 22 applies to execution proceedings taken for the 
enforcement of awards under S. l5, Arbitration Act. 14 

S. L.R 2l7, Ovei. (Ca'^e law' discus.cecl.) (fP/A/, /.C\. 
Aston and Nupekandy A.J.Cs.) DeumaL RaCHANDMAL 
7'. Firm oi* Lal Chand. 25 S L.R. 476 --I.R. 1931 
Sind 97=133 I C. 66- A. I R. 1931 Sind 97 (F B.). 

S. 22 — '\Morti,^ax^e" — Chari^e cteated under 

decree — Enforce ibility. 

The term “mortgage'' is not used in S. 22 i.i the strict 
sense of a mortgage within the meaning of the T.P. Act. 
The section \v.)uld apply to a charge as well, whether it 
is created antecedcMit to the deciee or by the decree itself. 
{Panjrnehiir and Broomfiddy JJ.) MaNEKCHAND v. 
GanesHLAL. 6 IB. (Bom.) 86 (2) -146 I C. 682 (2) 
= 36BomLR 688= A.I.R. 1933 Bom. 298. 

S. 22 — "Ordet Afeamncf of — Order in execu- 

tion for the puf pose of enf Of cm St ajvatd. 

Per Pupc handy A. J.C . — The expiession “execution” is 
sometimes used in a technical sense as referring to the 
carrying out of a previous order of the Court usually 
embodied in a deciee. But one of the fundamental 
canons of consti action of statutes is that as a peneral 
rule the Court should follow’ the ordinary and popular 
meaning of expressions used by the legislatuie. This 
would be the more so, when the popular meaning of the 
expression used in a statute conforms to the avowed 
intention of the legislatuie. Therefore, a narrow con- 
struction cannot be put upon S. 22, so as to limit its 
operation to attachment and s.ale of propeity in execu- 
tion proceedings filed for enforcement ot a decree or a 
previous order of the Court for payment of the money 
and theieby to exclude from its operation an attachment 
and sale made in pursuance of an order of the Court, 
though such ouler may have been passed foi the i'jui- 
pose of enforcing an award made by the arbitrators 
under the Act which is enfoiceable as a deciee. 

Per IVildy The word “execution” has a definite 

and a certained meaning when used with the word 
“decree'* and refers to the carrying out of the order or 
decision embotlied in the deciee. No decree can be exe- 
cuted without a subsecpient Older of the Court which 
executes it and the woul ‘\nder” in S. 22 means an order 
W'hich can bo executed as a decree can be executed and 
not order subsequent to the decree or executable order. 
{Wild J.C .y Aston and Ritpchand y A.J.Cs.) DeUMAL 
RaCHANDMAL fA Firm OF I.Ab Chand. 25S.LR. 
475 = LB. 1931 Sind 97 = 133 I.C. 65 -A.I.R, 1931 
Sind 97 (F B ). 

S. 53 — //ijlh Court — 1 liter f t'} ence tn reidsion. 

The High Court is reluctant to interfere in cases under 
the Dekkhan Agriculturists* Relief Act, where the revi- 
si nai powers of the District Judge suffice. {Mad ^nvkar ^ 
J.) Sahoo Pala V. narayan Shastri. 56 Bom. 
411 = 1 R. 1931 Bom. 319=131 I.C. 896 = 33Bom. 
LR 476 = A.I.B. 1931 Bom. 284. 

S. 63 A — Applieahthty—Deed of adoption. 

The section does not apply to a deed of adoption, as 
it is not a document compulisorily registrable under S. 17 
of the Registration Act. It is not the adoption deed 
i which confers the status of an adopted son or any 
I interest in the property of the adoptive father but the 
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DEKEHAN AOBIOULTUBIST’S BELIEF ACT 
(1879), S. 71 A. 

factum of adoption which does not require any deed for 
its\alidity. 38 B. 227, Dist. {^Beaumont ^ C J. and 
Baker, y.) VisvANATH Rahibai. 65 Bom 103 
= I.R. 1931 Bom. 117 -128 I.C. 901 = 32 Bom.L.R. 
1385 = A.I.R. 1931 Bom. 105. 

S. 71 A — Contract rate of interest — Power of 

Coittl to award higher late. 

The Afiriculturists’ Relief Act was passed to “relieve** 
the agriculturist and in his interest. What Ss. 12, 13 
and 7I-A contemplate is that in ca<es where the (\nirt 
finds that the interest chaiged is unreasonable or extor- 
tionate or oppres‘^ive it should substitute a reasonable 
rate of interest, that is the rate which is generally known 
as the mercantile rate of inteicst. 'fhe Court cannot 
award to the creditor anything moie than what he bar- 
gains for. (^I\ans[nekar /) ShkiDBAR ?*. KaM- 
CHANI)K\ 6 I.R. (Bom ) 20=1451.0, 681 = 35 Bom 
L.R. 573 --AIR. 1936 Bom 297. 

DELAY. 

See (1) C’ONTRACT ACT, S. 7.3. 

(2) LIMITATION Acr, S. 5. 

(3) PRACTICE. 

(4) SPECinc Relief act, .S. 22. 

DELIVERY. 

See (1) CONTRACT— Construction — Milling 
CONT RACT. 

(2) CONTRACT ACT, Ss. 73, 83, 92, 118, 148 

AND 172. 

(3) Mahomedan Law— Gift. 

(4) Railway.s Acr, S. 72, 

(5) Sale of Goods. 

DEMONSTRATIVE LEGACY. .Y.v Succession 
ACT (1925), .Ss. 142, 150 AND 35l. 

DEPOSIT. 

See (1) C. P. Code, 0.21, KR. 84 AND <S9. 

(2) Contract. 

(3) c:ontraCT Act, S. 73. 

(4) T. P. act, SS. S3 AND 84. 

DEPOSIT OF TITLE DEEDS— Mortgage by. 

See (\) T. P. ACr, S. .59. 

(2) Registration act, S. 17 (1) (fi). 
DEPOSITORY. See Limitation Act, Art. 145. 
DESABANDAM INAM. Grant. 
DESCENDANTS. 


; DIVORCE. 

' DICTA. See PRACTICE— PRECEDENT. 

DILDVION. 

See (1) ALLUV.ON AND PILUVION. 

(2) Bengal Alluvion and Djluvion kegu- 
I.ATION (XI OF 1825). 

DIRECTORS. 

See (1) CO.MPANV. 

(2) COMPANIES Act. 

DISAFFECTION. See Penal Code, S. !24-A. 

DISAPPEARANCE. See ]!.vi PENCE ACT, Ss. 107 
AND 108. 

DISCHARGE. 

See (1) Cr. P. Ci)nE. Ss. 209 AND 253. 

(2) Criminai. 'Frial. 

DISCIPLINARY JURISDICTION. 

See (1) Contempt. 

(2) I.EGAL I'KACTTTTONER. 

(3) I.EGAL rRACTTTIONER’S ACT. 

(4) Letters Pai kn r. 

DISCONTINUANCE OF POSSESSION. 

See (1) Adverse po.ssession 
- (2) LimILA'IION ACT, AR'IS. 142 AND 144. 

DISCOVERY. See C. I‘. Code, ( ) 11. 
DISCRETION. 

See (1) C. P. CODF, Ss. 35, 100 AND Il5. 

(2) Specific relief act, s. 22. 
DISCRETIONARY RELIEFS. SpeCihc Re 

LIEF Act, S. 42 

DISHONESTY. See I'ENAI. CODE, S. 24. 

; DISHONOUR— Iluiuli. See NEGOTIABLE IN.STRU- 
. MENTS ACT, SS. 92 AND 98. 

: DISMISSAL OF COMPLAINT. 6\y Cr. P. Code, 

: Ss. 203 AND 247. 

s DISMISSAL FOR DEFAULT. C. P. CODE, 
j O. 9, k. 8. 

i DISMISSAL FROM SERVICE. Master and 

' Servant. 

: DISPOSAL OF DEAD BODY. .SVt PENAL CODE, 

, S. 318. 

' Of property. Ck. p. (’ode.S. 5i7. 

DISPUTE ABOUT LAND. .SVr CR. P. Code, 
S. 144. 


See (I) -Hindu Law— Succession. 

(2) Mahomedan Law— Succession. 

DETENTION IN CUSTODY. 


DISQUALiriCATION. Hindu Law— Succes- 
sion. 

'To give tvidence. See JCVIDF.NCE ACT, S. 118, 


See (1) Cr. P. Code, S. 344. 

(2) Criminai. Trial— Under-'ikial pklso 

NER. 

DETERIORATION OF GOODS, See Railways 
act (1890). S. 72. 

DETERMINATION OF TENANCY. 

See (1) Landlord and Tenant. 

(2) LEASE. 

(3) T. P ACT, ss. 106 and 111. 
DEVADAYAM. See Grant— INA.M. 
DEVASTATION BY EXECUTOR, Succes- 
sion ACT (1925), S. 368. 


DISSOLUTION OF MARRIAGE. 

See (J) Divorce ACT. 

(2) Mahomedan law— Divorce. 

DISSOLUTION OF PARTNERSHIP. 

See (I) Contract Acr, S. 263, etc. 

. (2) Partnership. 

DIVERSION. 

(1) Easement. 

(2) Kasements AC'I\ 

i DIVESTING OF ESTATE. See HiNUU 
; adoption and Succession. 


I.AW— 


DHARDHUBA or the deep stream rule. 

See (1) Alluvion and diluvion. 

(2) Bengal Regulation (XI of 1825), 

(3) CusroM -alluvion and Diluvion. 

(4) Wajib ul akz. . 

DHARKHAST. See Darkhast. 
DHABMAKABTHA. See HINDU Law — Ri 
Gious Endowment. 


I DIVORCE. 

’ See at so ( 1 ) D I V O R C E AC'r . 

(2) Husband and Wh-e. 

(3) Mahomedan Law 

Adultery — Evidence of. Sec DIVORCE ACT 

: (1869), S. 10. 

. Christian British subjects — Afysr\re Courts-- 

i Jurisdiction, 


Q. D.— II— 6 
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DIV OECB. I DIVOKCE ACT ( 1869), 8, 2. 

( uuit'i ill Mysore have no juris'lh.tion to make decrees i deposited a certain amount in Court as secuiity 
for dissolution of marriage oi for judicial ‘«eparation in • payment of damages and there was after satisfying 
respe('t offhristian Htifi-h subjects 3 Mys C. >.K. claim ultimately decreed a surplus and th» question 
78, holl. {kavia haoand Srctmvasa /yer, J/.j KkNI ^ whether the atta( hing creditor or the party in the 

7 K KENI’. 9 Mys.L.J. 269. j divorce action who^e claim fur costs remained unsatisfi- 

nofNtale-- f hay of i oitrt to decide 1 ed vv as entitled to the ^ui plus. 

In a. a-' of divoice, the question of doinicih^i^l that the pai ty v^ as entitled to recov er the costs 

imjioitant f.mn the out set, as it is lucersaiy to i.e. i..e . surplus and the atta. hment did not affect his 

(heqmslion whether the Indian 1 livoK c A. t ..r the (AW///, C./. and C\ C , G/io^e, J.) IIORST 

Indian and C oloni.d I)ivori.e Jurisdiction Ad, applus to ' (ju 58 q^I l-I E. 1931 Cal. C25 = 
the f a'c to confer juiisdii lion to make a deciee. It goes £ q 97- A I E. 1931 Cal 474 
to the loot of the jurisdiction, and the position hears no ■ 

analogy whatever to lasts vvlaie it is douhtful iinclri ; DIVORCE ACT (IV OF 1869) — Kx parte proceeding 

which particular statute or hram h of the law an oidtr | —Duty of Court, 

should he made. {Bnekland, J) S'lKOUI) When in an applic ation for divorce nmtlier the les- 

StKOUF) 68 Cal. 1332 IR 1932 Cal. 125-135 | pondent ma the co-respondent seek to icsist the petition 
I C. 445- A I.R. 1932 Cal. 161. ' special ciicurnspection is thrown upon the 

("R. (lO (h 601 (t’02)] j ^'^^uit 3'he Coiiit has a fiiscictiun in ceitain specified 

Judtnnl ufiuation -/),noe /a/ - i events eithei to pionounce a decree for divorce or to 

iosumption of rohahitatum—hffoi of. j dismiss the i^etition. 'I'he exeicise of that distretion 

A (lecfte for judi. iai sf[)arali<ai tiiul payment of all- \ niust he tegular iind systematic. I()t this pinpose the 
ninny tv (he wife is aniiulltd hy suhs((|uf‘nt resumption I juclge should make free* ii.se of his power to look into all 
of cf)hahitation Iry the patlu s arid tlm wife t annot claim ] the iieies.,aiy t iicumstanccs iven though his attention is 
.iny rights unrlm the dec ire, fvui if tlie hiish.ind had I not i.ilkd to them hy tlio part). The danger of « ollusion 
executed an agreement that the ch c lee ordering pay I Ijetwcen the parties must always he hcniie in mind espe- 
rnenl should remain in force, and tliat she should have ! irally wh(*n there h.is hten along dehiy in .i[>plying to 
the right to live separ.ite if sIk* liad aiiv tiesh grievance tire ( ouit for iclitf. {/* t ^ i e/ f . J.L ) W.D. 7' E.D. 
agfiinst him f/addon v. f/addon., 18 (.) ll.I). 7/8 and ' 26 S E.R. 423=" 141 I C. 284~”IR. 1933 Sind. 44 = 
2^ Kang. 163, Foil (A'/.//, /) juTiUS?/. fui M s ; A I.R. 1933 Sind 27. 


LR. 1932 Ondh 267 - 137 I C. 737- 9 O.W N, 49 - 1 
A.IR. 1932 Oudhl42. | 

Oidei f ()r ^ ~ / laf'ifity of CO rapondont , i 

Where it aiipeaied that from the very beginning of | 
their life in India the petiiioiiM had thought ot nirans i 
hy wide h he* might rid himself of his wife and it was j 
liirther found that he hud himsrlf hefoie m.ini.»ge (,om- j 
milted adultery with hei and pioc uit'd lier divoice fiom j 
her fir.st husband. 

//t'A/, that the* pcditionc^r was disentitled to damages 
fiom the (oie>pondtnt hut that an older leg.irding 
costs might he made ng.uns^t tlie latter {Puffan, /.) 
IlKAKSF Y 7' IlKAKSEY. I R. 1931 Oudh 325 132 

I.C. 773- 14 O.LJ. 11 -8 O.W.N. 168 - A.I R. 
1931 Oudh 259. 

[R 7rnc:I;. 683 (69-1).] 

Oitier foi tod’i —Ltahifity of Wife. 

just as a wife, whose miscoiiilucl puls het husband to 
expenscinaniatiimoni.il ''uit, maybe I'ondemned in 
her hiishanci’s c'osts, if she has sep.irat«i pioperty so, in 
a propel case, if a wife hiings a suit vvhic'h is ultimately 
ilisnns.scd, the (jiiestiim whether sjm ought to get an 
(rrdei against the husband for hei costs, wheie she has 
separate estate, is .i question entiiely within the discie- 
tion of the Court. ( Fnglisli cases discussed.) {Kankui, 
C. f. and Pucklatid , /) FORUt .STKK 7'. FORRESTER 

67 Cal. 1350 - I R. 1931 Cal. 374 = 130 1.0.246 = 
AIR 1931 Cal. 206. 

Oider for iost\ — Iheftnnnary ofdor of tuaf 

Court — ICfietfior tn nds afft f/ate Court. 

An ortler of the trial C'lniit against the husband for 
sfci uiity of the w ife’s I'osts in pioseruling her suit for 
clivnri e tloes not hind the hands of the appellate t’ouit 
when it tomes to make an order as to w hetlier the 
wife shoiilil he given her costs of the appeal. (A*ankin, 
C./. ind Bu-kland, /.) FORRFSTI R r.-. FORRF.STKR. 
57 Cal. 1350-1 R 1931 Cal. 374 = 130 I.C. 246 = 
A.I.B. 1931 Cal. 206. 

/Ve< ccdinii under — Appeal — Conditional stay — 

Amount deposited in Court by co respondent — Ltabifity 
for petitioner s costs. 

. An attaching creditor does not acqune more rights 
than what the debtor |iad. Wheit^ the co-iespondent I 


■ St ope — Suit by wife for dissolution — Alfofatton 

of adiiltt > y —Allegtii adult it ss —Bight to intiinne — 
Suggest, d fogi station. 

Of'itoi — In a suit for dissi>hition under the Divorce 
.Act, 18f)9, hy a wife against hei hushantl on the ground 
of tiie lui-hantl’s alleged aihiltciy with a named woman, 
the latter lue un right to jntcMveiie, whereas in a suit 
under the Indian and ('- loni.d 1 )ivoi c e ( Jiu isdii tion) 
Act, the allegc'd .iclultie.ss has a light to intervene. 
This defec t ought to he ii‘inedied hy in‘-eilinga like pro- 
vision in the Divorce Ai t at the eaihcst o[)por tunity. 
{Costello, J ) Fni 1) Pk\ CHERS, fn the math r of. 62 
Cal. 82 156 I.C 928 1R.C.46- 39 C.W.N, 95 = 

A.I R. 1935 Cal. 456. 

S. 2—Donniili — Cu cumsfances to be t onsidered. 

Donut ile mu't he dec ultrl on the tacts as they exist 
and not on futiiie possihilitit s. Eveiy i)ei‘-on mu^t have 
a domicile and until the pitiliomi abandons lus piesent 
ilomic ile in India and heconns dou'ii iled in s'iine other 
cuuntiy, lie will remain within the juiisdution of the 
Indian ('ourts The father, giaiulfvlher and gieat- 
giandfather of the p' tiliontr all lived ami died in India. 
The petitioner hiniselt was lioni in India .ind his only 
means of hi-i livelihf)od was deiivxd fro.7i an estate in 
Outlh which he inheiited from his fathei, 

II tidy that his domic ile of oiigin was India as his 
prupeity w.is sltuateil in Oudh and he himself resided in 
Oudh. lie could pnnia faiie bring a petition for divorce 
in the Oudh Com t j)rovided othci rcquiiements of S. 2 
weie complied with. (Pullan, /.) IIfakSEY v, 
IlFARSEY. IR. 1931 Oudh 207 (1) = 14 0 LJ. 193 
131 I.C. 447 (1) = 8 O.W.N. 177 = AIR. 1931 
Oudh 126. 

S. 2 — Domtiile — Mode of dtiermining— Euro- 
pean chumifig under Indian donneile — Considerations, 

The qae>tion of flomicile should he treated with care, 
for unless the p irties to the marriage are domiciled in 
India at the time when the petition is piesented there is 
no jurisdiction in a District Court to dissolve the mar- 
riage. Residence alone, for however long a period, is 
by no means the test, and a safer guide to enquire where 
the person, whose domicile is in question, intends to end 



85 


CIVIL, CRIMINAL AND REVENUE. 


86 


DIVOBCB ACT (1869). S. 2. 

his chi^s. Kver> independent person can acquire a 
domicile of choice by the coinbination of lesidonce and 
intention of permanent ui indetinitt' lesidence, but not 
othciwii'e. To these may be uddtd the luithcr propoM- 
tions that tlie pre'sumption of law i's against a change of 
domicile, which must be proved by the person alleging 
it, and that a wife’s domicile is the iloniirile of her 
husband Whcie a Euioptan daims to be domuiled in 
India, it will be iieitinent to en>]uiie \Nheie hi*' father 
lived and died, or resides, as the case may be. wluit* he 
and his lather weie oorn, the ( ii cumstani ts m which he 
came to and resides in Iiuiia, which will as^i-'t in asiei- 
taining whether theie exists an xinimits or an 

animus manendi y liis object in residing in India, and 
geneiall> as to the coiulilions under wiruh he lives and 
his habits of life. (IShS) L K. 1 II.L.S.C. 307 and 
(1904) A.(\ 287, KH. on {Kankuiy C./.y C.(' C/io^e 
and Bitxklandy fj.) Wkk'.HT. 68 Cal 259 

-I.E 1931 Cal. 521 = 132 10. 89- A.I.R 1931 Cal. 
383 vS.B.), 

2 -Kffeit-- Amendment Art AWT of lW\ 

lly the .iineiuiing Act XXV of 1926 tlie juris liction 
of the Indian Courts under S. 2 of the Divorce Act, 
l8o9, h.is l.K^en taken .i.vay onl} in icspe t t)f making 
deciee> of ihs-.olii'ion of niamage l)('tv\e*"ii j)aitit>, who 
are not domicile 1 in India. The other ichefs under tin* 
Act and the pow’er to nuke decrees of nullity of niaiii- 
age remain unatfe<ded, the only ie(juiiements in the 
latter Case being that the pailies protess the t'hiistun 
religion, the maiiiage has been '•ohunnued in India 
and the petitioner is resident in India at the time of 
presenting the petition. (Ba/de ant Bakk^ J J ) JAMKS 
Cray Wilson Wii.son. I.R 1931 Lali. 31G 130 
IC. 524 = 32 P.LR. 159 = A I.R. 1931 Lall. 245. 

S. 2 — AV/^V/f// domicile ~/)t sudutton of mai n a 

— Jurisdiction of Indian Courts, 

If the domicile fjf the partie*. be English, the Couits 
in Iiuha hive no luii-diMinn to dissolve tliur mani.ige 
notwithstanding that it wus solcunniA-d in India and that 
the adulii ry wu'. committed in India. 47 i?, 843, Foil. 
{BerrciSy J.C.) IlALL rc U.M.i.. IR 1933 Sind 132 
^ 143 I.C. 618 = A.I R. 1933 Sind 70 

S. 2 ~/nd/an domuile — Bi\of. 

It is nece^saiy lo .see that in cases of divon'e theie is 
proper pioof of Indian (kjmieile hteKue giving a decice i 
under the Act. The fact, thdt ihc pcuitit.>iiei is shown i 
to have been boin in India and lesidmg theie, is not i 
sufficient to piove Indian ilomii ile. { Bankui , C . J , \ 
Buckland and CoAtlio. // ; ( 'KESSWELI, rc ('kl- SS- i 

WELL. 60 Cal 601 = 6 I R. (Cal ) 48 = 144 I C. 827 1 
= 37 0 W.N. 255 = A.I R. 1933 Cal 524 (SB). ! 

Ss. 2 and 3 — Juniii tion — Jnltcial itparxition \ 

— Petition hyunfeto Court — PAit tinier resident 

iviihtn the local limits of lliT^ Comt — Maintamahility 
of,petttion. \ 

Petitioner (wdfe) was married to the respondent in j 
Bombay in I9l9, after which the> lived <is husband and 
wife ill Bomliay for a time and then went to Naiiobi 
in East Africa w'herethey lesjtled till 1921. Afict ceit.iin 
comings and goings, the juitie- went to Nan obi and 
lived there till October, 1933, when the petitioner left foi 
Bombay, and on May 7, 1934, she pieseiited a petition 
for judicial separation to the High Couit of Bomb.iy, 
Hcldy on the question of jui isJic tion, that under S. 2 
read with S. 3 of the Divoice Act, the High (anirt had 
jurisdiction to entertain the petition and to grant a decree 
for separation. {Beaumont ^ C. J.) IlAKTENCfA Dk 
S ouzAz/. foHN Sp:r\siian De.Souzx. 59 Bom 570 
= 164 I.C. 900-7 R B. 383 = 37 Bom.L.R. 55= A.I.R. 
L935 Bom.121. < > 


DIVORCE ACT (1869). S. 7. 

“S. 3 -‘Construction — '"‘Beside * — Mtamng — Tem^ 

poraty tesidence of Goiurnnunt servant, 

A person wdio was a iCMvlent ot Delhi for about six 
jears and was a Government seivaiit li.ible to tiansfer 
and who Cctine only toi the purposes oj prosecuting a 
ciiminal piocvedmg in (ulcutta and put up at his 
brothel’s who also was liable to tiansfer was hedd not 
to “reside” within the jiirisdution of lire Calcutta High 
Court. {Bank) id i:ey J.) M. M. ROJIKX 7/, A. V, 
Rohey I R. 1931 Cal. 368 -130 I.C 240 = A.I.B. 
1931 Cal. 121. 

S. Z—Construi ft on — thei ' — Pffei t. 

The word “together” in the tleliiniion only qualifies 
the wortls ’ List resided” and not the word “reside ” 44 

Bom. 924, Foil. {Piim knd i:ey / ) M M. KoukY v. 
A. V. Robey. I R. 1931 Cal 368 -130 I C. 240 = 
A.I R. 1931 Cal 121. 

S. 3 (1) — ‘ fast residtd'* — fludhind uitli no 

permanent readence — Casual viut to Calcutta — Jn/ts- 
dti ft on. 

!*eliiion by the wife for judii lal scpaiatio*'. The 
husband wus a r.ulway emphi>ee. He Ir.ul no ptuma- 
nent pKu'e of residence. Mioitly betuie tire petition, 
he went to ('alcutta and lived with his wife and her 
parents for five d.i}s .ind tlri’ir "ci) ii aictl. 

l/ela. that the High ('(<ui t at (kik utia had jurlsilic- 
ti(in to entertain the petition foi jiidiLi.il sep, nation. 
(Ameer Ah./.) Kl lOH'^ON Rl ICHSON. 152 I.C. 
32 = 7 RC. 250-38 C.W.N. 347- AIR 1934 Cal. 
570. 

'S 3 (1) — Re.^ideiuc —Delcnniuxition of-- Inten- 
tion t inmate) till. 

Intention lias nothing w hatevei to do with tht qiiistion 
of residence. Whcthei or not a person ri'-ides in .i paiti- 
( ul.il distrn t is a question of fai't .md di pends in each 
c.ive upon the evidence. M( re lasu.d ortemirorary visits 
do not con'-titiite “lesuleuLe” w.thin the meaning of the 
Alt. C. a Railway employee, h.id olfi. lal (juaiU in piovid- 
ed foi him by the Railway (.'omp.inv .ri Comiia in the 
Central I’lov inces. He had .i bungalow iheie, and in 
the same Compound an office. (7 h.id himstif furnished 
the bungalow' allotted to him. His jrtjsition as ii^sirector 
entailed .1 good de.d of ti.iV(4Img ovei the R.iilw.i) line, 
and in every month he iisl(I to be ffir si*vt,al iki^s aw'ay 
from Condia. But when in Condi.i he lived at llu qiiai- 
trris .issigned to him. .Sh«iitly beffio) the peti'ii'n was 
filed, 6’ came ti) Mlahab.id for two days .md (htueafter 
every month for the same jreiio I, .md tin e.u'h octusion 
he saw his counsel in Lonnexion with hN iMse It was 
also alleged th.it he busif*d himsi lf m trying to discover 
some portion of land wliich might be suitable for L.irry- 
ing on f.irming opt*»ation>, when he wrwld ntiie from 
the Railway and set up biisine'.s .is a f. inner and as a 
breeder of dogs. 

//eld, that C had failed to establish tliat he was 
residing in Allahabad and his residence within the 
meaning of .S. 3(1) was in ComHa ( Youni^, /.) C arol 
7/. Carol IR 1933 All. 385 = 144 I C. 136 = 1933 
A L J. 8 = 1933 Cr C 50 -= A.I.R. 1933 All. 39. 

S. 7 — A^e of consent. 

There is nothing either in the Divorce Art or in the 
Chrisiiari Marriage Act as regards the age ot con.sent 
for a Chi istian m ir riage. Under fS. 7, Divorce Act 
the Indian High (Joints have to act m coiding to the 
principles and rules of Knglish (Jourts. Therefoie in 
India the age of consent for a (’hristian marriage w'ill 
be determined according to the law in England at the 
time of the marriage. (Young. J.) COODAI. GOO- 
OAL. 65 All. 243 = 6 I.R. (All ) 20 = 144 I.C. 960 = 
1933 A.L.J. 168= \.I.R. 1933 All. 135 (2). 
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S. 7 — Construction — Reference to English prac- 

tt ce — Pt rmtsstlnlt ty. 

Thouj(h an Indian Act should not ordinarily be con- 
strued in the light of statutes enacted by another legis- 
lature, yet S. 7 of the Divorce Act makes it abundantly 
clear that the legislalive authority in enacting the Indian 
Divorce Act had in view' the principles and rules upon 
which the Court in England then acted and gave relief. 
It Is therefore not irrelevant to enquire into the English 
practice w Uh a view' to the resolution of any question 
arising under the i^ct. i^Loni Russell of Ktllowenfi 
ISWAKAYYA V, SVVARNAM ISWAKAYYA. 58 I. A 360 
= 64 Mad. 774-= I.R. 1931 P.O- 252-133 I.O. 716 = 
34LW. 518=33BomLR. 1402=1931 A.L.J. 808 
= 35 C W N. 1185 -8 O.W.N. 980=A.IR. 1931 P.C. 
234 = 61 M.L.J. 367 (P.O.). 

8. 7 — Discretion of Coutt — Ilcau exercised . 

In exercising the discretion with which Couits in 
India have been entrusted, they should be guided by the 
principles and rules upon which the Divorce Division of 
the Ili^^h (Jourt in England acts and gives relief. The 
discretion is unfettered, though it should be exercised 
not capriciously but cautiously and carefully, not only 
in regard to the parties theniselves but also with refer- 
ence to the interests of public morality and of decent 
society. CJ. and Mya Bu, J.) SWAINE v. 

SWAINE. 10 Rang. 299-I.R. 1932 Rang. 191 = 139 
I.O. 479=A.I.R. 1932 Rang. 172. 

* S. 7 — Divorce suit — Question of suhsistence of 

pnor marriage of one party — Laio applicable^ 

In considering, in a divorce suit in India, the ques 
tion w'hether a previous maniage of one of the parties 
is or is not still subsisting, the Court must apply the law 
in India applicable to that marriage at the time when 
that question arises. {^Blackivell and Broomfield^ JJ^ 
Khambata 7A Khambata. 69 Bom. 278 = 164 I.O. 
1075 = 7 R.B. 387 = 36 Bom.L.R. 1021 = A.I.R. 1936 
Bom. 5. 

S. 7 — Domicile — Change of — Presumption — 

Burden of proof. 

Domicile is of two kinds: domicile of origin and 
domicile of choice. The domicile of origin is irrevo- 
cably ascertained at the party’s nativity. A domicile 
of choice he can indeed acquire: but the domicile of 
origin remains in abeyance and is at any moment ready 
to revive. Every presumption is to be made in favour 
of the original domicile. It is for the party W'ho relies 
on a change of domicile to prove a double intention: 
the intention of abandoning his domicile of origin and 
the intention of adopting the domicile of choice. A 
domicile of choice ij, not established by mere assertion. 
The petitioner left his native land under orders and not 
of his own free-will. He came to India in obedience to 
other authority, and not in the exercise of any choice of 
his own. Being thus transplanted he did not strike root. 
The petitioner, moreover, w’as neither a house-holdei , 
nor any member of any club in India, nor was he perma- 
nently employed. 

Held^ that the petitioner was not domiciled in India. 
[P'eirerK^ J.C.) Halt. zj. Hall. I.R. 1933 Sind 
132 -= 143 I.C. 618 = A I.R. 1933 Sind 70. 

d. 7 — Non publication of banns — English rule — 

Applicability tti India, 

The rule of law' in England, that the non- publication 
of the banns is only a ground of declaring the marriage 
void if the lack of due publication is within the know- 
ledge of both the paities to the marriage, is no guide to 
an Indian Court. {Young, /,) ALFRED ROBERT 
JONES Z/. MT. Title 66 All. 186 =6 I.R. (All.) 11 = 
144 I.C. 906=A.I.R.^1933 All. 12^. 


i DIVORCE ACT (1869), S. 10. 

I S. 7-— Practice. See DIVORCE ACT, S. 45. 

I - ■■ S. 7 — Practice and procedure — Parties to comply 

^ with rules — Proof of marriage. 

\ It is almost impossible to administer the law on prin- 
i ciples and rules as laid dow’n by the Divorce Court in 
I England if the parties do not confoim to the lules of 
i procedure both under the Civil Procedure Code which 
I applies to cases under the L^ivorce Act and to the princi- 
I pies and rules upon which the Court in England acts. 

‘ The rules must be complied with. A petition which 
I does not comply with the rules and which does not con- 
] tain all the particulars ought not to be admitted. In 
! divorce case, the parties must fiist establish the fact of 
I marriage. The Divorce Court in England does not act 
■upon the evidence of the petitioner only to piove the 
j factum of marriage, but it is necessary to produce a 
I statutory certificate of marriage. But the practice, 

' though universal, is not necessaiily a rule of law', and if 
the circumstances warrant it, the Court may still hold 
the maniage proved even in the absence of a certificate* 
(iVort, J.) Carroll z/. Carroll. 13 Pat. 129 = 
1641.0 113 = 7 R.P. 409 = 16 Pat L T. 353 = A.I.R. 
1934 Pat. 475. 

S. 7 — Principles applicable — Nature of enquiry 

— Procedure, 

Under S. 7, the provisions cf which must be strictly 
complied with, Courts in India aie required to give relief 
on principles and rules which are as nearly as may be 
conform.'ible to the principles and rules on which the 
Court for Divorce and Matrimonial cases in England for 
the time being acts and gives relief. One of these prin- 
ciples is that a decree for dissolution of maniage cannot 
be made merely on admission and without lejording, 
evidence. Even if the Court is satisfied that the peti- 
tioner has established his case by evidence, it is necessary 
for it to go fuither and find whether there has been 
collusion ; and whethei the petitioner has been in any 
manner accessory to or conniving at the adultery or has 
condoned the same. Having found on these questions, 
in favour of the petitioner, the Court is not bound to 
give a decree if it finds that the petitioner has been 
guilty of adultery or has been guilty of unreasonable 
delay in presenting the petition or of having wilfully 
separated himself from the other party before the adul- 
tery complained of. A.I.R. 1930 Lah, 771, Rel. on ; 17 
Bom. 624, Ref. {Addison, Johnstone and Abdul Qadir, 

//.) Fatiu z/. Mt. Alla kakhi. I.R. 1931 Lah. 
273=130 10. 401=31 P.LR. 1008 = A.IR. 1931 
Lah. 2 (S B ). 

— — S. 7 — Scope -^English latv — How far applicable. 

S. 7, Divorce Act, directs the (>ourt^ in India to apply 
the rules and principles of the English Divorce Court 
only to those cases in respect of which specific provision 
is not made by the Act itself. {Couitney-Terrill, C.J ,y. 
Dhavle and Agarwala^ J /.) GALLIMORE v, ALICE 
Gallimore. 15 Pat. 238 = 160 I.O. 166= 8 R.P. 341 
= 16 Pat.L.T. 823 = A.I R. 1936 Pat. 15 (S B.). 

— — S. 10 — Adultery --Delay in applying for divorce 
— Inference. 

When a charge of adultery is proved, the first thing to 
which a Court airects its attention is the delay which has 
occurred since the husband became aware of the fact. 
Delay is not by itself a bar to the suit but it is a most 
material matter, which unexplained, would lead the 
Court to conclusions fatal to the petitioner's relief. 
{Ferrers, J.C,) W.D. z/. E. D. 26 S.L.R. 423 = 141 
LO. 284 = I.R. 1933 Sind 44 = A.I.R. 1933 Sind 27, 
— -S. 10 — Adultery — Proof of . 

Where a husband applies for the dissolution of the 
marriage on ground oi adultery of his wife with another,. 
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it is not necessary to prove the direct fact of adultery 
because such proof is rarely obtainable. The fact can 
be inferred from circumstances that leatf to it by fair ! 
inference as a necessary conclusion. The circumstances I 
must be such as would lead the guarded discretion of a ■ 
reasonable and just man to the conclusion. Fatnhani 

V. 133 LT 320, Dist. {Youn^, J,) 
CxiBBS Z/. Gibbs. 65 All. 597-I.R. 1933 All. 359- 
143 I.C. 890-1933 A.LJ. 1108-A.LR. 1933 All. 
427. 

— -S . 10 — Ad til ter y — Proof of. 

Though adultery can be proved by circumstantial 
evidence and the Court may presume adultery, wdien it 
is satisfied that a guilty attachment subsisted between 
the parties and that opportunity occurred when a guilty 
intercourse might with ordinary facilities have taken 
place, unless the circumstantial evidence is sufficiently 
strong, the inference as to adultery cannot be raised. 6l 
I.C. 238 and 62 I.C. 782, Ref. {Shadt Lai, C.J. and 
A'idul Qadtr, /.) KaLLAN v. KaLLAN. 149 I.C, 911 
-6 R.L. 755 = A I.R. 1933 Lah. 728. 

— — S. 10 — Adultery — Proof — Inference from cir- 
cumstances. 

It is a fundamental rule that it is not necessary to 
prove the direct fact of the adultery. In every case 
almost, the fact is inferred from circumstances that lead 
to it by fair inference as a necessary conclusion, and 
unless this were the case, and unless this were so held, 
no protection whatever could be given to marital rights. 
But the circumstances must be such as would lead the 
guarded discretion of a reasonable and just man to the 
conclusion. { Pnllan, J.) HeaRSEV za IlKARSEY. I. 
R. 1931 Oudb 325 = 1321 C. 773-- 14 0 L.J. 11 = 8 O 

W. N. 168 = A.I.R. 1931 Oudh 259. 

— S. 10 — Adultery — Proof — Inference from con- 
duct. 

It is no doubt extremely difficult, if not impossible, to 
prove the actual fact of adultery, but no sensible man 
•familiar with the common course of human conduct 
would ever persuade himself that when a man turns away 
his wife and lives with another woman in the same room ; 
for days and months that their relations could be al- 
together innocent. Where therefore a W'oman shares a 
room with a stranger and her undue familiarity with ' 
him leads to the latter’s wife being turned out of doors 
and the woman behaves indifferently towards her own 
husband, the circumstances throw a sinister right on her 
relations with the stranger, and any man of common ' 
«ense would irresistibly come to the conclusion that 
she was living in adultery wdth him. {Grille, 

Niyoy^i and Staples, A /.Cs.) GOPI v. M r. IIlRiYA. 
31N.L.R. 184 = 156 1.0 1008=8 RN. 10 = AI.R. 
1935 Nag. 49 (S.B ). 

S. 10— Adultery — Proof of — Miscamay'e long 

after filing of divorce petition — Evidence of non access 
^Evidence Act {\^n), S. 112. 

In a divorce suit filed by the husband on the ground 
of adultery, the miscarriage took place long after the 
filing of the petition, and the evidence of non-access was 
offered by the husband. 

Held, that the evidence of the husband of non access 
was admissible against his wife. {Voting, King and 
Bennet, //.) GeRAT.D ThOMAS COCKMAN v. MkS. 
Ol.GA myrtle COCKMAN. 56 AIL 570 = 150 IC. 
446 = 1934 A L. J. 1254 = 6 R A. 1099 = 4 A. W,R. 469 
= A.I.R. 1934 All. 618 (S.B.). 

— — — S 10 — Adultery and cruelty — Deed of separation 
— Previous misconduct condoned— Cruelty prior to deed 
made ground of divorce petition — Sustainability. 

A deed of separation between a husband and wife 
contained the following clause; No proceedings shall 
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be taken by oi an behalf of in respect of any 

misconduct or alleged misconduct previous to the date 
of these presents and any offence which may have been 
committed or permitted by either of them against he 
other is hereby condoned.” The wife having filed- a 
petition for dissolution of marriage grounded on allega- 
tion of adultery by tne husband subsequent to the sepa- 
I ration deed coupled with allegation of cruelty charged 
j to have taken place prior to the execution of that deed. 

Held, that the clause in the deed operated an abso» 
lute lelease and not by way of cf nditional coiuionation 
' and that cruelty antecedent to the deed could not be 
relied on. {Rankin, C.J. and Costello, J.) MiriaM 
ALICE MONK v. WILLIAM MONK. 60 Cal. 318=61. 
R. (Cal.) 37 =144 I.C. 804 = 37 C.W.N. 249-A.IR. 

, 1933 Cal. 388. 

-S. 10 — '^Desertio/f* — Meaning vf. 

\ To constitute desertion, there must be a cessation of 
cohabitati(3n and an intention on the part of the guilty 
party to desert the other. Wheie a husband brings a 
concubine into the house wdiere his wife is living, and 
the wife has to leave the house in consequence, the hus- 
band, under the circumstances is guilty of deserting the 
wife, so ds to constitute a good ground for divorce at her 
instance. {Peisley, C.J. aniKing,J.) Roi 7 \ UaS- 
.SINGA NAIK, 58 Mad. 684--7 R.M. 587 -155 I.C. 

■ 553=1935 M W.N. 369 = 41 L.W. 634 -A.I.R. 1935 
Mad 641 = 68 M.L.J. 606. 

S. 10 — Dissolution of m irriage — Grounds — 

Marriage with an >tlier wnnan unth adul tcry. 

Bigamy with adulteiy is specifically defined in the Act 
as meaning adultery with the same woman with whom 
the bigamy w.is committed, but m.^n lage w ith another 
'worn in with adultery is not defined. The definition 
containetl in vS 3 (8) merely deals with marriage with 
another woman widen is defined as meaning marii.ige of 
any person being married to any other [lerson duiing 
the life of tlie former w’ife, whether the second marriage 
shall have taken place within the Dominions of His 
Majesty or elsewhere. Therefore, if a man after such 
second marriage cohabits with suc h woman, the first 
wife is entitled to apply for dissolution of marriage just 
as she would have been entitled to apply if the husband 
woukl have been guilty of ’bigamy’ with adultery. 
{Currie, J.) SaINAIWITI 7 . S \IN APATH. IR. 1932 
Bah. 214 = 136 I C 262 = 33 PLR. 339 = 1932 Cr.C. 
96 = AIR. 1932Lah 116. 

; S. 1^— Domicile of parties— Finding necessary. 

Before granting a decree for divorce under S. 10, a 
, clear finding as to domicile of parlies should be aiiivecl 
, at, and where the petitioner has claimed divorce on the 
• ground that her husb.ind committed an unnatural 
I offence upon her, there should be some evidence and a 
I finding as to the unnatural offeni'e alleged. {Broadioay, 
, A C ./., Coldstream and Cnirie, //.) J. S. v. F. J. S. 

I R. 1932 Lah. 621 = 138 I C. 611 = 33 P.L.R. 726 = 

; A.I.R. 1932 Lah. 468 (1) (S B.). 

j — S 10 — Evidence of wife's adultery — Alleged 

I birth of child after separation. 

! Adultery requires direct proof either by that of eye- 
I witnesses or irresistible inference and direct proof is re- 
; quired of the identity of persons charged with adultery. 
I Where it is proposed to prove the alleged adultery by 
I calling evidence as to the birth of a child, since the 
j separation of the husband and the wife, the evidence 
i should be directed to the maternity of the mother in rela- 
I tion to the child and the mere statement that a child 
I has been found or seen living in the .same house with 
the wife is not ordinarily sufficient to establish that that 
1 child is her child.-* {Courtney T^er ret I , C.J., Wort and 
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Fazl Alt, //.) Simon Lakra v, Mt. Sugan 
KakHLA. 11 Pat. 627 = 140 I C. 561 (1) = I.R. 1933 
Pat, 1 - A.I.R. 1932 Pat. 345 (S.B.). 

S. 10 - OroitmU of (hvo/ce —Fraud in bnn^tnf* 

about mattiai'e. 

That the maniage had been indured by ‘'onie soil of 
fraud 1 ^ no ground for divorce uru’er the Indian Divone 
Act. (^Cout tufy-7'errtil, o'./, Fazl Alt and Ak'a/- 
Wiila, //.) h:\TM\NUAL SiNtJIl v. KaMAL SaKAS 
wail ib2 I.C 1007-7 R.P 301-16 Pat. L T. 
102 - A.I.R. 1934 Pat. 670 (l;(r B 

S. \Ki—fA'i:al cruelty — Isolatid acts of violgniC 

not sitt/ittLiit, 

To coii'^iiiute legal cruelty, there must be danger to 
life, limb or ht.ilth, bodily or mentnl, or a rea'-onable 
appichendon <jf it. In <»rdcr to estal'li‘'h cruelly ag.nnst 
the husband, the wife must prove more than isolated 
acts of vioI' U' e. A I. R. 192S Oudh 114, k«-i. on. 
(Shtidt /.'//, C. J (Hid Aihlitl Q nadir /.) KaLI. \N v. 
K ALLAN. 119 I.C. 911 6 RL 755 A.I R. 1933 
Lab. 723. 

— -S. 10 — Marna^t: — I )is^olution — P t oof of adul- 
tery and cinilty rvct uaiy. 

In ordtr that .i vmIc win have a man iage dissolved, it 
is ntce'^saii that there should be luoof ot .idultery and 
cruelty on the j)ai t of the Inishand. {S/oidi foil, 6’,/, 
a id Abdul Qadii, J.) KaM AN ?e KaLI AN. 149 I C. 
911- 6 R.L. 755 A I.R. 1933 Lab 728. 

S. 10--/ \tittin foi di^udution of man to — 

IV/iat should Ih' avci nd. 

As d.ivoi ( e .lilt cts tlu* ‘'talus of the p.tities, it is of 
impoitaine that the ne'C^^ary (ondilions to justify .i 
dCi'rce for disstdution ofrnaiiiagi slunihi Ire < om]»hcd 
with. It is spc‘( i(ii ally bud down that < n tain f.u ts 
must bi- avtiied ami irrovcd before a Court has jutisdn 
tion to [rass a (Ic. ue ior tli‘'-olution of man rage. Win re 
there vn.is no .ivcrment or dire* t evitlenoe that the 
parties to the marriage wete doniiiiled in India .il the 
time whtn tin' pctitum w.i^ pic'-entcd, 

ilJd, that llie omission would justify the Couit in le 
turning the petition C .J , f),H and Mya Fn fj) 

MaMwv Mauni; V\w Han. 11 Rang 68 = 
I.R. 1933 Rang 69 (1) 143 I C. 635 (2) -A I.R. 

1933 Rang. 93. 

S 10— Pit it I on hy 701 fc — Adultery and LineUy 

— ComnniUK iition e/ 7'eneieal dtua^e. 

The fait that a husband lias i ommunicated venereal ' 
dise.iM* to Ibm wife i>. in l.uv suite ient evidence <rf ' 
aduUeiy It also amounts to legal cruelty {)'ounsf, /.) 
IIakdiI'SS z- llAuni.KSS. 55 All 134-61. R (All ) I 
172-145IC. 845=1933 A.L.J. 14 = AI.B, 1933 All 
56 

S. 10 — Pitituii by wife — Cruelty — tVhat 

amount i to --/•iidi.nt e at tv. 

Though Liuelty in its popular ‘•ense is undoubtedly ^ 
a ground for divorce, >cl th.it is not the onh kiml of 
cruelty wluth will b** aground for tlivorce. There in.iy 
l)e a case of cruelly in which either bodily injury h.rs 
occur red or llieie may be im^os in w hn h the evidence is 
such as to h'.iii to an inftierue of a tcavonahle apprehen- ' 
sion lhaj bodily injury would icsull; and in case of 
cruelty it is mn'esj,aiy that the evidence of the petiiionei 
should be coi urboratul. (fl'ort, /) <'ARUOLL n. C,\K 
ROLL. 13 Pat 129 = 164 I C. 113-7 R.P. 409 15 

Pat L T. 353 - A.I R 1934 Pat. 475. 

Ss. 10 and -Proceedings by 701 fe for divorce , 

— Adulteress — Jotndei of, i 

In India, in jnoceediiigs for divoice instituted by a | 
wife, a (h)uit h.is no power to allow the alleged aclul- | 
teress to be made a parV' and so td cros.s-examine the i 


' witnesses for the petitioner, give evidence and call wit- 
nesses herself. Rut in intervention proceeding'^, the 
person with whom the petitioner is s liJ to have lomniit- 
‘ led adultery may lie < .ilkrl ns .a witness. {Otter, J ,) 

SWMNK V Swaink. 10 Rang. 115-I.R. 1932 Rang. 
134 - 137 I.O. 426 -AIR. 1932 Rang. 73. 

Ss 10 and 16 — Pi oof of adultery —flusband 

lOith gotiot rchea . 

ill a suit fur di'.solution of mat rlage, it wa*- pio\ eel 
that the husband h.ad lontracted gononhea and liaci 
(ommuiiK ateil it to the wife and that the husband was 
guilty of ciufclty. 

Held , that the husliand wms guilty of adultery and 
' that with the charge of cruelty was mifTnunt fi^r the 
wife to obf.iin a ilcLice nia fur the dissolution rif the 
i mariiage. {PekChanl and Mouice, /J.) TkOMISK 
xNAGLK MkIU VN LhVVMtn NaGI.I’. 147 I.C. 626 
(2)- 6RL 413- A.I R 1933 Lab. 507. 

“S 10 — S opt - Cl ou nil's of di'ooice — Pei wnal 

1 070— Appltcabilit ] . 

S. 10 of the Divorif Ait sets out «he grounds on 
winch niaiiiage may be di-snhed by the ( (jurt. If the 
! ligisliluie h..dintimkd tliat (dhei gioumN and (jther 
methods of obtaining di\ on e ‘should Im.-* available to the 
paitus, one wiaild exjrect a pnniso saving the operation 
of the personal law'. It < annot be supp .'cd tliat the 
legislatuie, in dealing v\ith ni.nriagfs .iu,ording to the 
I Christian corns pliun, bit it open for siiih mairi.igts to 
be affei:ted by the jiei '.on.d law cl one of the ji.ai 
A M ihomtdaii ( oiild not bgally divonc his w'lfe IjV 
tal.dv.if sbu had remained a Christian, governed liy and 
entitled to tlu* protection of the Indi.in Divorce Ai't. 
{ Obittf . ) ( lUtiekiodl and Ih oo field, // ) K H AM HAT A 

7C KIIAMBM \. 59 Bom 278 = 154 1.0 1075 = 7 R.B. 
387-36 Bom. LR 1021 - A.I R. 1935 Bern. 5. 

S 10 -Stiut p)oo{ necessary though (uiit un- 
de fended 

Divune suits when iitulelended arc penillarly ilillicult, 
because the Cum t is undei the id'ligation of dclei ting 
for Itself lieficii r.cies, wliiili theie is no inteics’ed paity 
to pi>int out. That obligation i'? how'evc imperative* 
Deciees foi dissolution of niarriuge are not made with- 
out strict jrroof, .ind tlm fa t tliai Iroth pailiesare 
equally anxious to be divon od is in itself, a recs^'ii why 
the Judge should be str'ci a> to pn'of. {Feners, J C.) 
Hall v.Um.l, I R. 1933 Siud 132-143 I.C. 618 = 
A.I.R 1933 Sind 70 

S. 12— Admisnon 0 / idultef\ — I f can be acted 

on by Com t —Coi t cburatiofi — Nci s\ity. 

A confes'^ion or admissic n by one of th»^ parties* in a 
matiimonial suit has to be taken with great caution. It 
I may Ik- ai copied .is ev ide n 'e ot adultery witli. ut corro- 
boi.rtion only la lire most exceptional ca^cs Usually the 
Couit must dmn.rnd cni roboi .ilion of such an admission 
1 or CiJiifession. Ihii if the (.’ouit is satisfied that there is 
no collusion in the case tlieie is nothing to prevent the 
(^ourt in law' fiotn acting on what in substance is a 
confession by one of the parlies (IC-it, /.) CaiilOLL 

ecCxkroil. 13 Pat 129 -154 I C. 113 -7 E P. 409 
= 15 Pat L T. 353 = A.I R. 1934 Pat. 476. 

S. 12 — ^''C oil list on P 

Collusion is an illicit secret understaoding by which 
par ties who are jointly furthering a lommon purpose 
assume the semblance of ho'tility. 36 Cal. 874, Rel. 
on. {Feirers, / (\) H \LL r'. HALT.. I R. 1933 
Sind 132 = 143 I C. 618 = A.I.R. 1933 Sind 70. 

S. 14 — Adulteiy of 701 fe — Husband's conduct 

reprehensible — Grant of decree nisi 

In dealing with divorce cases, it should ever be remem- 
bered that the woman is the weaker vessel, that her 
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habils of thought and feminine weakness aie different 
from* those of the man and that what may perhaps be 
excubable in the case of woman woujd not be exc^^al)Ie 
in the case of man. Wheic it is found tnat the woman 
has been gailt> of adulteiy and that hei ad’jlter> has 
resulted from the husband’s conduct towaids hei, the 
Court should make allowaiue in tieating iier case with 
leniency. Where there i^ suttiJicnt ev idence to pio\ e 
cruely and adulteiy on the part of the husband, who 
deseits his wife without making any piovision for main* 
tenance of liib wife and the wife who was living in her 
father^s hovise after Iut desertion by the husband coha- 
bits with a pti-on living a^- i guest in the fathei’s hou^e, 
the Conduct of the husband in de^elt:ng his wife and 
making no provision for her conduces gieatly to the 
wife’s adulten and it Is a fit ca-e in whuli the rouit 
shoukl exeicise its <liscietnm by gi anting t>> the wife a 
decree fU't undci the provisions of S. 14 ( J/z/y/c, y.c\) 

G HOURKE7 K. V. IIoijkk:!': I.R 1932 Sind 60-^ 
136 I.C. 764- A.I.R. 1932 Sind 18. 

— — — — S 14 — Ci I ion U. O't — S nh u’/ptL fU off iv/cc — FJf n t 


of. 

Condoiiiition IS not absolute, Imt is on!} conditional 
and if tbeie IS a siibst; (jueiU matiiinoni.il olltiice, then 
the condonation goes and lire oiigiinil olfen e is itvivtd. 
(GrtUe, J C.y Siyooj and Staples, AJCf) Oni’I 
Mr, IIIRYA 31NL.R 1S4 -156IC. 1008 8 R N. 

10- A.I.R. 1935 Nag. 49 (S.B }. 


S. 14- Con iofiation — \CJnt antonnh to. 

Condimation ol mail inuMval < if* nces means the < < in 
plete forgi Vt ness of all such olfcncos .is aio known *n, 
orbelnvird by, the offendod >pou-e so aston-toic 
l)t‘tweeii tht 'jpouses tlie Aatm (/no ante. Meie fo.gixc- 
ness is not i ondenation. Foigiveness is (omionation 
when it lesults in completely resifiiing th<' offending 
party ami is .n comixinier* by cohabitation. (f/V;//c. J C , 
Niyo^^i an I Staph n A /('r ) CtOlM v, Air. UlKJY \ 
31N.L.R. 184-156 I C. 1008- 8 R-N. 10- A I.R. 
1935 Nag. 49CSB.k 

— — S. 14 — DccftO for di ^wliituni of hi urn a i/e tuiinJ 
be mu Ic in t hunt ra o> dim: < vidt >rt\ 

Uiultr the proviMons <.f S. 14, Divoice Act, the (’omt 
has to bo s.Jtisfied on evidence that the c.ise ot the ptli- 
tioner has been proved .nul a decree for di Mihuion of 
marriage c.inrot bcMii ade merely on admissions without 
recoi ding evidence. Theie should abo be evideiueof 
domicile, without which a Distrn t Judge ( annot pio- eul 
to hear the petition for dis-ioliiti'ai. A.T.K. 19a0 Lah. 
771 (S H ); A. I R. l‘>3l hah. 1 (S.IJ.), Kef. {Adinon, 
Abdul Qudir and A/ou/Oi', J / f) 'I WIS.S v. 1 W’iss\ 

I.R. 1933 Lah 313(1) -143 I.C. 122 (1J-34P.L.R 
448 -A I.R 1933 Lah. 356(1). 
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should be set out in the petition. The Court shouRl also 
considei that delay in filing the petition is a point 
against him. {^Conrttrey Ten ell,, C./., I Coil and il/ac- 
pherson, JJ.') AKnOlSlM)Rl> ARHO'I’SFORL). 6lR. 
(Pat.) 284-146 I C. 798 -15 Pat L.T. 151-A.I.R. 
1934 Pat. 38 (P.B.). 

S. 14 — Diluy in presonlinp: petition — Duly of 

Coint to comtdf'r. 

Although the piovisionsof the Indian Limitation Act 
di* not apply to suits or pioceetlings under ihe Iiuiiaii 
Divorce Act, one of the lirst things which the Court 
should lo(jk to w hen a t barge of adulteiy is piefeiieil is 
vvlulliti there has been such ileiay .is to le.id to theion- 
clusion that the petilionei has either connived at the 
adulteiy or was wholly indiltercnt to it Tovertyis 
almost alwa>.s a sullicient excuse loi delay, suhjci-t of 
course to the delay not being inoi din.de, (/ y. 

C\, /a>v and U'Siilliznn A.J Cs.) 1’ 1. IIir.HMEl.n 
r.l). lIit.Hl'IKi.n. 29 SLR 83-156 I C. 247-^7 
R S. 234 A.I R. 1935 Sind 112 (F.B ). 

S. 14~-i^, mention of Coin I — Ti nuiple^ ipomn- 

tug — Tttitioiici e,ni‘t\' of ad ultn y~~ 1 nin / n eiue by 
Comt ot appiul lo/uth di u i etion of tnul CouU. 

'riu* Court (in Iiuli.i fm (lie propose of iletennining 
whether it ought toexirasL' its cii'iietmn in f.ivoui of a 
pctitioiic'i wlio has been guilty ol adultciv, is bound to 
follow the gt nei il pi inujiks and i uh s laid down by th*^' 
Couitof .ippt'aJ in lCnkin<! v. /// mm, (l^KS) 265 
kWmX IlJl'Uid \ (l9 |Sj r. 273. d'liough the 
(omit should bcai in mind the vaiioim m.itteos winch 
other Jndgt s Imve thought well to t.ike info i onsiilci atitin, 
it wouM be neither e\p.jdi(iU noi It g.d foi the Court to 
sc.i'th , among tile v.iiKai’. rmthontios foi '.ul)^idi,lIy tests 
by which the uiifetleied judii lal d-si'ietion entnistcil to 
I IS to be limited and crriiti olh d. It is the duty of the 
judge toexcic'se his oaii dis( letion in the inatlei .uul to 
decide as he ileeins lit, h.ivmg log.iid to thocjoum- 
st.inces of the c'ase, w htthcr In* ought oi oiigfil not to 
grant the petitionei a di voice, no' withstaiuiing ih.it 
iluiing the miniago tlu' petilionei h.id (ornmilted 
.idul.eiy. Where the piiiUonci conic.dtd fioin the 
C’ouit the fell t ih.it she h.ul comnutied adultery, in the 
proi eedings foi (Irsolution of maiii.ige anil dining the 
intciventiun pioteedings pti sisu mly, (kbbeiritely and 
foolishly di nied tli.at adulteiy ( \ ei took |)l.n e and the 
tnal Court had lefust-d to gi.int dissulalioii to the 
petilionei , 

//</</, the Court of apii^cil would not interfere with 
the exerci'-e of his disiietion b> the tiial Judge. 
Holland v. Holland, ( I9l8) l\ 273, Foil. ( Cage, C.J. 
and Myu ////, y.) Swain E r-. Swain e. 10 Rang. 
[299-I.R 1932 Rang. 191-139 I.C 479- A.I.B. 

1932 Rang. 172. 


: — S. 14 — IK one for dissolution of main a go — 

IVhtther can he made on admissions alone, | 

In a suit under the Divorce Act, the providons of the 
Act must b'* striitly complied with ;ind particulaily a 
decree for dissolution of maniage cannot be niaile on 
admissions alone, without recoiciing evidence. A.f.K. 
1930 Lah. 771, Ref.. 1 7 Born. 624, Foil. (Addison, 
Johnstone and Abdul Qadir, JJ.) BakKAT zc Ml. 
HaKam Bibi. 12 Lah 266 -I.R. 1931 Lah. 274- 
130 I C. 402-32 P.L.B. 262 -A I.R. 1931 Lah. 1 
(SB). 

— — S. 14 — Decree nisi — Oiscretion of Court — Mode 
of exercise. 

Before passing a decree nisi, what the (7ourt has got 
to see is not that the petitioner has given prtma facie 
proof of his case but that the justice of the case demands 
that the decree should be pronounced. The facts on 
which the exercise of the discretionary power is sought 


S. 14 — Dissclution of mai riagc — Distt etion ol 

Court — Con ’‘tdei ati ors. 

Ill petitions fur di'^solutiun of inain«ige there is noth* 
ing in tlie Divori e Act as regards the exeiii^e of the 
dbnetion of the (kmrt, and in this matter the practice 
in the Kngli'^h Couits miisl be followetl. There is no 
doubt that the* discretion of (’oiut in these matters ought 
to be used with care. The main coiiskleialioii is the 
interest ol the community at large. Theie is one grouml 
however on whic lithe discretion of the ('ouil in invaria- 
bly exercised and that is whcie the wilful neglei't or 
misi'ondui't of the ie'*pon<li-nt liu‘*l)aiui caused oi con- 
duced to his wife’s adultery. Fuither theie must be 
coniplete candour and disilo.<*uie on the pait of the peti 
lioner who wishes the Court to exercise its discretion in 
his or her favour. (Young, J.) NUGENr v. NUGEN'l’. 

67A11. 260 -1611 C. 827-4 A.W.R. 660-7 R. A. 
221 -A.I R. 1934 All. 782. 
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S. 14 — Divorce — Discretion of Court — Adultery 

by petitioner — Deliy in seeking remedy — Effect. 

In a petition for divorce b_y the wife on the ground of 
her hu'jband’s adultery and cruelty, when she makers out 
her case, but admit'* herself having been guilty of 
adultery, the respondent should not be allowed to avoid 
the consecjuenc es of proved misronduct by putting 
forward an act or acts of misconduct on the part of the 
petitioner for which, however, the respondent WcS him 
self in a< serious degiee responsible; and when it is 
found that it was the condu' t of the husband (respon- 
dent) in forcing the wife to leave the .home that has 
conduced to the adultery which she confesses, the res- 
pondent should not be allowed to take advantage of 
tnat. 

fields fuiiher, on the facts that a delay of th'-ee years 
was not, under the circuinstam es, unrea-onable and 
should be condoned by the (\)urt, and that discretion 
should be exercised in the wifeS favour by granting the 
divorce, notwithstanding the delay and her admitted 
adultery, {li^ort, J.) fbVKROI.L zc CaRROI.L. 13 Pat. 
129-161IC. 113 -7R.P. 409-15 Pat.L.T. 363- 
A.I.R. 1934 Pat. 475. 

■ S. 14 — Duty of Court. 

Wheie pto( • uding’- for the dissolution of maniage 
rai the ground of adultery are instituted promptly on the 
dibc(jvery and there is no co!lusi(»n or connivame 
between the piU ties, adecuefor the dissolution of the 
m.imagi* should he pionouiK ed. {Monnt\ /.) KkU- 

SHKR I’RUSHKR 6IR(Lah,) 145 =145 I.C 974 
(2) 34 P.IjR. 893--AIR.1933 Lah. 256. 

— S. W- Duty of petitioner— E ninkne^<i. 

It is es ential, as a maltci of practice, in niatiimonial 
cases tliat if a peti(n>ner wislie-* the (’ourt to exeicise its 
disuetioM in his oi liei favour, he or slie should make a 
liank disclosuie of <iil the (dreumstances of the case. 
Stuait V. Stuart y (1930; P. 11 wwCi .Aptid \ . .Apted y 
A.l K. (1930) P. 2d0, Kef. {Codelf\ J.) Smith v, 
SMUH. 59 Cal. 915 -141 I.C. 598-1. R. 1933 Cal. 
141 AI.R. 1933 Cal. 12. 

S. 11--- l\'ttttoncf i^uiity of adultery — Discretion 

of I'ourt Cm'lty of huduind due to wife s adultciy. 

The (\)uit has a discretion to grant a decree to the 
wife in spite of her own adultery, having legard t'' the 
position ami inteie-t of the parlies themselves, and of 
tire children of llie in.mi.ige, and public morality. 
Wheie. however, the ill tic.itnienl by the husband, .is a 
lesult of wliicli sh«3 had to leive her husband’s '•ociety, 
was due to the adultery of tlie petitioner which the 
luisband found out, held, it was not a fit .ind proper case 
for granting a decree to the petitioner. (^Co<itelloy /.) 
SMITH zcSmi h 59Cal. 915-141 I.C, 698-I.R. 
1933 Cal 144 A.I B 1933 Cal. 12. 

S. 14 -Point\ top consideration. 

In a divorce case, four points require consider.ition. 
Tliey ai e ( n IS the petitioner resilient in India within 
the meaning of the Act ; (2) has the petition been 
jnesented or pio^'ocutovl in collusion with either of the 
lespondei'ls.^ (3) h.is the petitioner been guilty of any 
sm h wilful neglect towards his wife as has condmed to 
the adultery ; am! M) has there been adulteiy between 
icsponilent .nul CO respondent. (/'V/ rerr, y.C'’.) Iltl.L 

; IlM.b. I R. 1933 Siad 132 113 I.O. 618- A I.R. 
1933 Sind 70. 

— S. 14, Proviso — ‘7 1 Vf* delay*' — Delay 
accounted for by honest efforts of disuiision by petition- 
er . 

Where delay is accounted for by the honest effoits 
made hy the petitioner to prevail on his spouse to aban- 
don her evil ways, it w» suhl not be ail unreasonable delay 
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so as to deprive the petitioner of his le^l right to secure 
a divorce. {Grille^ J.C.y Niyogi and Staples^ A.J,Cs.) 
GOPI V, MT. IIiRlYA. 31 N.LR. 184-16e»IC. 1008 
- 8 R N. 10 = A.I.R. 1935 Nag. 49 (S.B.). 

Ss. 16 and 17 — Cruelty^ adultery and desertion 
hy husband — Subsequent adultery by wife —Petition by 
wife — Discretion of Court 

Owing to the adultery, cruelty and desertion on the 
part of the husband, the wdfe w'as compelled to leave his 
house. Subsequently she committed adultery with an- 
odier man w’honi she wanted to marry and filed a petition 
for divorce. The Judge viewed the case leni'^ntly and 
even though she was guilty of adultery granted a decree 
nisi. 

Ileldy that the discretion exercised wras proper and 
that the deciee should be made absolute, {Ptipchand , 
J.C.y Mehta and Loboy A.J.Cs ) BOUKRK v BOUKRE. 

27 S.L.R. 322 = 6IR. (Sind) 60-145 I.C. 829 -A. 
I.R. 1933 Sind 308. 

— S. 16 — Decree nbi — Intervener — Notice of inter- 
venep-'s application avoided by parties — Procedure. 

Whe.e, after the passing of a deciee //r*/, a third 
party inter vened alleging collusion and though notices 
and warrants were issued to the parties servir e was 
' deliberately avoided. 

//cA/, that the only course ojjen to the ('ouit w'as to 
; dismiss the applir'ation for the dissolution of the 
maniage, to set aside the decree //zj/, and direct that a 
i complaint be iiistiluled against the husband under 
S. 193, renal Code, (/z/ Lai. /.) HE SoUZA 
Id.iNo Frank. 6 I.R. (Lah.) 88-145 I C. 253 A. 

I. R. 1933 Lah. 98. 

i S I ntervtner — Motive of — Materiality of , 

\ That the motive of the intervener was not to expose 
the conduct of the petitioner but only to obtain custody 
of the child is immaterial; if the cliarges of guilty 
conduct on thepait of the petitioner aie made out, the 
Court can refuse to make the decree absolute, irrespec- 
tive of the motiv e prompting the iiitei vention. {Otter^ 

J. ) SWAINKZ'. SWAINK. 10 Rang 115 -I.R. 1932 
Rang. 134 - 137 I.C. 426-A.I.R. 1932 Rang. 73. 

; S. 16 — I rite fvenery who may be. 

In India, any person, with the exception of the les- 
poiuleiit and the co resporulent and any j)eison acting at 
. the instance of cither of these persons, may pro('eed by 
way of intervention proceeding'-. The meie fact of 
the relationship of the intervener to the respondent is 
not sullicient to disentitle intervention. (C-Ver, y.) 
SwAiNEz' S\v\iNE. 10 Rang. U6 = IR. 1932 Rang. 
134 = 137 I.C. 426 = A.I.R. 1932 Rang. 73. 

, Ss. 16 and 17— Rtlative scope and distipiction — 

j Jup isdntion of High Court under S, l7 — Application 
i by Party — If nee.ssary for confirpnaitcpi of decree. 

! ^ The ptocedure instituted by S. l7 of the Divoice Act 
I is a new procedure which has no parallel in the English 
' law, and is specific in itself, and contains no saving 
, clause of any kind applying any principles existing in 
i any other country. The jurisdiction of the High Court 
J to confirm the deciee in a divorce suit, under S. 17 of 
the zVet, aiises immediately upon a reference by the 
j District Judge, and to complete the juiisdiction it is not 
iiecessar> that there should be any per^onal appearance 
. of the petitioner before the High Couit or that theie 
■ should be a petition at all for the purpose. The fact that 
I a guilty party has aNo put in a petition for confirmation 
of the decree, is immaterial to the question of the exer- 
' nse of the High Court’s jurisdiction and will not destroy 
that jurisdiction. There is a diffeient between Ss. 16 
and l7 of the Act, the term “decree nisi" is not used in 
S. l7, whereas it is used in the case of S, 16. {Courtney 
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Terrell . C./,^ Dhavlf and A^arwala, /J.) GaLLIMORE 
z/. Alice Gallimore. 16 Pat 238 = 160 1.0. 166= • 
8 R.P. 341 = 16 Pat.L.T. 823 = A.I.R. 1936 Pat. 15 : 
CS.B ). 

S. 16 — Suppression of material facts by peti- 

tioner — Rescission of decree nisi. 

It is the duty of every petitioner to place the fact of ' 
his or her case most fully before the Court and on in- , 
tervention a decree nisi may be rescinded if there is i 
a failure to deal with the Court with the utmost good 
faith. {Otter, J.) SWAINE z/. SWAINE 10 Rang. 116 = 
I.R. 1932 Rang. 134-137 I C. 426 = AI.R. 1932, 
Rang. 73. 

S. 17 — Confirmation — Co-respondent must be 

impleaded before HtS[h Court also. 

The decree of the District Court cannot be confirmed 
by the High Court unless the co respondent who had ' 
been impleaded in the District Court is also impleaded 
in the High Court. {Addison, Johnstone and Ahdul 
Qadir, J f,). lURKAT v. MT. llAKAM blBI. 12 Lah. ! 
266 = I.R 1931 Lah 274 = 130 IC. 402 = 32 P.L.R. 
262 = A I.B. 1931 Lah 1 (S B ). 

S. 17 — Decree absolute — Only innocent party can 

move High Court. 

Only the innocent p'lrty can move the High Court for 
a decree absolute under S. 17. The Court will not 
entertain an application to that effect from the guilty 
party. Ousty \ . Ousey, 1 P. D. 56, holl. {Y oun g, Thom 
and Rennet, J J.) A F. TI. PUSHONG v. MRS. E O. 
PUSHONG, 57 All. 226 -150 I.C 643 (1) = 7 R. A. 1 
(1) --- 8 A W R. 820 - 1934 A L J. 1226 = A.I.R. 1934 
All. 624ri)(S.B.). ^ 

-Ss. 17 and 20— Decree of nullity pds.sed by Dis- 
trict Judge -Such decree can be confirmed by High ^ 
Court before expiration of six nionth'^. See DIVORCE ' 
ACT, SS 20 AND 17. 36 P.LR. 137 = A I.R. 1934 

Lah 636 (S B.). 

^,n—Discrettop: of lii^h Court ^ Parties 

effecting settlement — Petition draivn — Application for 
con firm iti on ivhet/ier <an be renewed. 

Under S l7 the High CJourt has full power to con- 
firm the decree and an order not tonfirmingit 

would amount to an order dismissing the suit. Where 
the parlies mentioned before the High Court that the 
matter had been settled and the petitioner withdrew Ins 
application. 

Held, tbat it was not open to him to renew his appli- 
cation at a later stage because the proceedings had 
terminated by reason of the withdrawal. {Addison. 
Johnstone and Abdul Qadtr, JJf) MR.A.7C MRS. A. 
I.R. 1931 Lah. 667 = 132 I.C. 699 = A.I.R. 1931 
Iiah. 677 (F B ). 

S. 17 — Dissolution of mirria^e — Essentials of — 

Parties must be Christians and must be dcmtctled in 
Jjidta at date of petition — Tests of ctomicile 

In order that the Court may have jurisdiction to 
grant a decree for di.ssolution of marriage, the paities ; 
niu>t profess the Christian religion, and they must also 
be domiciled in India at the date of the presentation of 
the pefition. The domicile of the wife is the same as , 
that of the husband, and it i^ his domicile which has to , 
be considered. The domicile of origin remains until it 
is changed and a domicile of choice is acquired, and the 
burden of proving a change of domicile is upon the 
person w’ho asserts it. Where the domicile of origin of ' 
the husband is Indian, the only question is whether 
there is any evidence that domicile has l)een changed. 
I3ut where the domicile of origin is not Indian, then it ^ 
is necessary to ascertain whether there is any evidence i 
that that domicile had been charged in favour of an 1 
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Indian domicile at the date of the presentation of the 
petition. Domicile depends on two things, the fact 
of residence and the intention to reside permanently. 
{Beaumont, C.J., Broomfield and Barlee, JJf) ROOKE 
V. Kooke. 68 Bom. 602=36 Bom.L.R. 492 = 160 I. 
C. 1136 = 7 BB. 37 = A.I.R. 1934 Bom. 230 (S.B.). 

Divorce proceeding —Proof of marrtas^e 

— Onus, 

In proceedings for divorce taken out by the husband, 
the onus of proof of the marriage is on the husband and 
unless such proof of the marriage is forthcoming in 
strict form, the Court has no jurisdiition to enter into 
the matter. {Courtney Tet rell, C .J., lYort and Mac- 
pherson, JJ.) ABBOTSFORD ABBOl'SFORD. 6 I R. 
(Pat.) 284 = 146 I.C. 798 = 15 Pat.LT. 161-A.I.B. 
1934 Pat. 38 (F.B.). 

S. 17 — Husband living in adultery for long 

it me — Dece ee n isi — Confi rmati on . 

Where the husband himself had been living for a 
number of years in a state of adultery with another 
woman, that fact in itself is a sufficient justification for 
the High Court not to exercise its discreti n in the 
matter of confirmation of the decree msi passed for dis- 
solution of marriage, specially when the circumstances 
on which he relies in proof of his wife’s misroiuluct, are 
highly improbable aiul fall considerably short of the 
high standard of proof lequiietl umier the law. {Agha 
Haidar, Monio. and Rangi Lai, JJ.) MAHOMET) 
A LI Khan Mr. A so. 149 I.C 1009 = 6 R.L. 779 
(l)--36 P.L.R. 66 A.I.R. 1934 Lah. 334 (S.B.). 

S. 17 — Scope — Decree nisi — Application for 

confirmation — Withdrawal — Pi ocecdtngs whether can be 
reopened. 

Under S. l7, the High Court has full power to con- 
firm or not to confirm the decree nisi and an ordei not 
confirming it would amount to an order dismissing the 
suit. The petitionei sued in the District Court for dis- 
solution of his mairiagc with his wife. He was granted 
a decree and he then applied to the High Court for con- 
firmation of the decree. l.alei on, he applied to the 
I effect that his wife had agreed to come back to him and 
that he was willing to take her back and he piayed that 
the case should be consigned to the rei'Ord room. The 
' order passed was that the parties had settled their differ- 
ence-* and the application for con fii mat ion was with- 
drawn. On a later date, the petitioner applied once 
again for confirmation of the deciee ntsi. 

If eld, that though the r)r(!er on the prior occasion 
merely siajed further pioceedings, tlic* paities meant 
thereby to have the rnaltei finally disposed of and that 
the proceedings could not be re opened at the petitioner’s 
instance. {Johnstone and Ahdul Qadir^ J J ) BlNllK 
z/. BiN(;f. 13 Lah. 47 = 33 P.L.B. 300 = A.I.R. 1932 
Lah. 279. 

S. 19 — Annulment of marriage — Grounds — 

State of mini falling short of lunacy or idiocy. 

Any state of mind whicli falls sliort of lunacy oi 
idiocy cannot be allowed to be* a ground for annulment 
of a marriage. Persons differ from one another in the 
decree of intelligence pos'-essed by them. It would he a 
dire calamity if it could be said as a matter of law tha^ 
a marriage, entered into by a person who is neither a 
lunatic nor an idiot, is void, simply be* ause oiij of the 
parties lacks in intelligence, although he is able to 
understand the nature of the bonds of matiimony into 
which he is entering. Want of consent as such does not 
find place in S. 19 as one of the grounds for declaring a 
marriage null and void. {Sulaiman, C.J.and Mitkern^ 
J ) MT. TITLI V ALFRED ROBERT JONES. 66 All. 
4^ = 1934 A.LJ. 1127=1631.0. 733 = 7 R. A 583= 
3 A.W.R. 70 = A.I.R. 1934 All. 273. 
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“~S. 19 — Appltcation for decree for nullity of 
ma rri a — G round f — I m pot e nee — Proof — .S ' tatt ment of 
hushand— Corroboration. 

Whe^te ihtrre wilful refusal of sexual intercour*'e due 
to incapacity arising from nervrmsness or hysteria or 
from an inviiK-ihle repugnance to the ai t of consumma- 
tion an<l thus ren<loiing the consummation impracticable 
a (Jourt is justified in declaring such a mariiagc* to l:)e 
null and void on the grouml of impotence. In a ease 
of an appl’cation by y for nullity of his maniage* with 
K on the ground of her irnpotem e, K in her written 
statcMnent admitted that the parties were married but 
that the marriage could not be ('onsuip mated owing to 
an uncrmtrullable repugnance on her part to sexual inttr 
course with J. The only evidence in the rase was the 
swf)in testimony of J but there was the further fact of 
A'b failure t<j atteml in per-'Oti and her refusal to submit 
to medical examination though rjrdercd. 

//</«/, that corrolioraiion was not necessary and tliat 
J was entitled to a decree absolute for the nullity of the 
marriage with A'. ’M^ah. llband lb Horn. 639, Rel 
on. {Phi, fe and Tapp, J f ) J.\,MFS (iRAY WiLSON 
V, WII SON. I.E. 1931 LaU. 316-130 I.C. 624 32 
P.L R. 169 - A.I B 1931 Lah. 246. 

S. 19-6 on^ent to mariuiiie — Question of fott. 

In .1 suit for declaration of a marriage null and void 
on giound of want of fiee (onsent among other grounds, 
tin* (juestion of con.sent IS one of fact and not of law. i 
Hence an issue and evidence for it is necessary for 
ile< i^ion, (Sulaiman, and Aful'e*?t. J.) MT. 

Tri Li V . AbI KKI) Kohkrt Jonks. 56 All. 428 153 

I. C. 733 7 B A. 683 - 1934 A.L. J. 1127 - 3 A W R. 
70 - A.I.R. 1934 All. 273, 

S. 19 — — Meant n^. 

The “idiot” in S. 19 must be read as a word usetl in 
its ordinaiy significance* and means a person dcfiiient in 
mental or intellectual faculty as to be incapable of 
ordinaiy acts «)f reasoning or rational cnmlnct. The 
jxjlitioiier who has a licence to hold a gun foi shooting, 
who goes about .shocking, who rides a horse, wlu) some 
times goes about fishing, who can compose a letter foi 
himself and write it m a tolerably good haml, who leads 
books to p.iss time, win) is invited to tea parties, who 
knows the rtature of the transaction of marriage in 
which he entered with the opposite party and indeed 
who arranged for if with the I’.ishop cannot be called an 
idiot in the ordinary acceptance of the word. 

Ver Sulatman, C /.—In order to find that a person ; 
is an idiot, it is not sufliilent to find lh.it he is a mere 
imlici'ilc. One cannot be an idiot unh ss his faculties 
have not at all been developed and he has not acijuircd 
any appreciable intelligence. {Sulutvian, C.J, and 
Muketu. /.) Mr. Trn.i alkukd kohkkt Ionks. 
66 All, 428 163 I.C. 733 -7 R A. 683 1934 A.L. 

J. 1127 = 3 A W.R 70 A.I.R. 1934 All 273. 

• S. 19 (3) — Idiocy — Evidence of -- SnffUicney of. 

The judge has to •'.itisfy him'‘elf reg iiding the idiocy 
of a person. Poctoi’s ripinion in such ni.itleis is not 
coiuliisive. It is at the nu)>t a guide. The mere fact 
that the ptrson is feeble-minded .iiul that he has the in 
lelligt n< e of a child of alKuit eiglu or nine }ear,s of age 
is not Mitficient to declare that petson an idiot within 
the meaning of S. 19 (3) whiv:li i. lasses lunatics aiul 
idiots togetlu 1 . An idiot in law means .something more 
than this. (!'.>/<// /.) .Ai.FREn Korkrt Jonks ta 
MT. Tiri.l. 65 All. 186 - 6 I R. (All.) 11 - 144 I 0, 
906-AI.R. 1933 All. 122. 

— S. 19 (3) — Misrepresentation indunny; eonsent to 
marry mnnot upset niarrtay^e — liusband asted 54, feeble- 
minded — Incapable of const* t 
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Misrepre.sentation inducing consent to marry cannot 
upset a marriage. The position in law is that the party 
imposed upon must be deceived to such an extent that 

there is in reality no consent at all to the marriage. 
Such consent cannot be given by a child of nine years of 
age and consequently a person who, though 54 years old, 
is found by the Court to be very feeble-minded and to 
have the mentality of a child of nine years of age is 
incapable of giving his conseiU. {Yoiine:, J.) ALFRED 
ROBERT JONK.S t/. Mt. TlTJ.I. 56 All. 185-6 I.R. 
(All.) 11 = 144 I.C. 906-A.I.R. 1933 All. 122. 

8. 19 (3) and (4) — Compart um wtth cates under 

Ss. 4 and 5 of Christian Marriu^e Ait (XC of 1S72). 

The various grounds on which the ('ourt can give a 
decree of nullity under the iJivoice Act lefer to cases 
where there has been a marriage validly performed 
(^)uestions aiise under Ss. 4 and 5, C’hiistian Marriage 
Act, when the marriage has not been validly performed. 
There is .1 clear distinction l)etween .i decn e of nullity 
of a valid marriage and a decl.u .iiion that the m.iriiage 
itself is illegal and vf)id. There can theiefore be no 
doubt that there is jurisilli.tion in the High Coint to 
hear and du'ide (jiiestions under the Christian M. linage 
Ait. 47 I C. 544, R< 1. on; 13 Deng I..R. 109 aiul 12 
Cal. 706 (K.IL), Rid. J.) Al.KUKl. ROHEK T 

jONE.S 7'. \1 r. Tiii.i. 55 All 185-6 I.R. (All.) 11 
- 144 I.C. 906 - A I.R. 1933 All. 122. 

■ 'Ss 20 and 17 — Decree of nullity of mar ?ja iy — 
Confirmation by Uii^h Court be fore expiry of six mout/n. 

Sei'tion 20 does not make the proviso to S. 17 appli- 
cable to the confirmation by the High Court of a dei lec 
of a nullity of mairi.ige made by a District Judge. 
Such a decree may therefore be (.onfirmed before the 
expir.Ttlon of six months from the pionouncing thereof. 

I Apart from this the si'heine of the Act geneially shows 
that it makes a (lisiinctn)n beuveen deciees for dissolu- 
tion of mairiage and (let rees .inmilling a marriage. 
{/Xilip Si rtiffh, Monroe and Ehide, yy.) SAM U FI. v. 
Samuhl. 15 Lah 846-151 I.C. 471- 7 RL. 140- 
36 P.L.R. 137 --A.I R. 1934 Lah 636 (S.B ). 

S. 22 — ^'Cruelty P 

To constitute “( rutlly” iheie must be danger to life, 
limb or he.ilth, bodily or nnntal, or a reasonable 
apprehension of it. {Kiuh, J.) A. JUblUS re J. 
JULIUS. IR 1932 Ouah 376 =-139 10.618 = 9 0. 
W.N. 447 = A.I.R. 1932 Oudh 231. 

8. 22 — ^'Cruelty'' — I rnputatiori of misconduct to 

7Vife — It amount t to. 

A false imputation of misconduct made by the hus- 
band in the course of an nciiinomous I'orrespondence 
between himself ami his wife is not sufficient to make 
I out a case ot cruelty justifying a decree for judicial 
sepdiation, especially when there is no evidence that he 
■ made any sudi imputation against his wife to any third 
j person and it is not even suggested that the wife has 
^ suffered any mental injury or injury to health by reason 
of 'such imputation. {^Srivastava and Zta-:il Hasan, J/.^ 

\ AVIS Katherine Niblett tc Robert Howard 
NiBi.Krr. 10 Luck. 627= 7 R.O. 378-163 I.C. 751 
= 1935 O.W N. 103 - A.I.R. 1936 Oudh 133. 

S. 22 — Decree for judi'-tal separation ~ Subse- 
quent resumption of cohabitation — Effect of, 

A decree for judicial separation and payment of 
alimony to the wife is annulleil by subsequent resump- 
tion of cohabitation by the parties, and the wife cannot 
I claim dn> rights under the decree even if the husband 
j had e.xecute(l an agreemant that the decree ordering 
i payment should remain in force and that she should 
have the right to live sepaiate if she had any fresh 
I griev ance against him. •Ehiddony. fladdon^ 18 Q.B.D. 
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778 and 2 R*ang. 163, Foil. {A'lsch, /.) lULlUSr. 
JULIUS. 9 0W.N. 49 = I.R. 1932 Oudh 267 137 
I.O. 737 = A.I B. 1932 Oudh 142. 

>■ - -S. 22 — Desertion — “ Keawfiable cause ’* — Aalse 

tmpiitatton of — It amounts to. 

A false imputdtic'n of nuet-onduct made Ly llie hus- 
band m a leitei wiilttn by him to his wife during the 
peiiod of desertion by her ^^hen his feelings wtie gieatly 
exaspeiated on account of the attitude ydc'pttd by hi*. 
\%ife, does not constitute “leasonable cause’* foi her 
deserting him, especially vhen during the peiiod, the 
husband wrote to her several times asking her to return 
to him and offering to take her back without any condi 
tions on either side but the wife persisted in her de'-er 
tion. 1 he husband, in >uch ciicumstances, is entitled to 
a decree for judicial '"cpaiation, on the giound of tUscr 
tion by his w ife without rea'-onable cau.^e. {^Snza^tai a 
ami Zta ul^Hasan. J J.) AVlS K.ATHPHINV NlBI \ TV 
V RUUKKI II(JWARI) MHLkIT. 10 Luck 627= 7 R 
6. 378-163 I.C. 751-1935 O.W.N. 103= A I.R. 
1935 Oudh 133. 

S. 22 — Judicial i^eptiration^- Ground for — Di^- 

a tt^^eenii nt . 

The mere fact that the husband and wife cannot 
agree is n<jt a ''ufh lent giound for a judicial ^tparation. 

107 I ( l.S‘4. Kt*f (A'/rc//,y.) A IliblUSr f. lUIIUS. 

I. R. 1932 Oudh 376- 139 I.C, 618 = 9 O.W N. 447- 
A.I.R. 1932 Oudh 231. 

S. 23 — I’etition by wife — ^^al riage and lesidence 

in Bombay — Subsequent lesidence oui'^ido — 1 a'-t lesi- 
dence in Jlonibay — Letiticjiier abo resMingin Hcjiribay at 
the time of pieventation of petition— luiisciiction of 
High Court .V/V I)1\('KCK ACT. Ss. 2 AND 3. 37 
Bom L.R. 65 = A.I R. 1935 Bom 121. 

S 32 — Alimony- Quontuin — Conudcfalions. 

Wheie the hu'^band is gaining his income by his own 
personal exertion", (he Court as a general rule will not 
give the wife more than one thiid ot hi', inccjine as 
alimony, no matter how* gross the misconduct of the 
husband has been. As a geneial rule, half of the 
husband’s inccmie is only allotted in tlio^e cases wheie a 
w'lfe has on ni.ruiage brought tlie husband a consider. i 
ble sum of money or other property. {Nannz'utty, J ) 

J. L. giJlEKo^ r H. p. guiEKOS I R. 1931 Oudh 

323 = 132 10 771 14 OL.J. 619 = 8 O.WN. 851- 

A I.R. 1931 Oudh 366. 

— — — S. 34 — J)(ima^ej af^atud co reifondent — Ba^t\ 
for ditei minaliou 

Amount "ptiit over marriage is the tangible basis for 
determining damages A sucxessful petitiorur is entitled 
to muc h mcjre II respfctive of the capacity of co-tespe^n- 
dent to pay. (6'r//A’, /.6’., Ntyoe^i and Slaf/e^. A.J C r.) 

Gupi r. M r. Hikiva. 31 N.L.R. 184 166 I.C. 1008 
-8 R.N. 10 -AIE 1935 Nag 49(S.B). 

S 31— /A/was'rj — Quantum of— Factors for 

consideration. 

The matters that have to be mpsidered in assessing 
the amount of damages, if an>, to he awarded to a hus. 
band on proof of hi" wife’s adulteiy w.th the co-re"pon- 
dent are well e"tabli"hed. Tin* object of tlie damages is 
in no sense punitiv e. The means cjf the c <r respondent 
have nothing to do with the question. 1 he only ques 
tions that a Court can take into consideration are what 
loss the petitioner has su"tained and whether or not such 
Joss has been cast on the petitioner by the action of the 
co-re"pondent. In determining the^'C questions the 
Court must take into consideration the conduct of tlie 
husband and how far he may by his own conduct have 
contributed to his wife’s wrong-doing. Where the 
evidence .lisclosed that the responuent left the petitioner’s 


DIVORCB ACT (1869), S. 37. 

protection even prior to the appeal ance of the Cc)-it"pon- 
dent on the siene, the loss of the petitionei’s employment 
WMS in no way connected with the wrong of the co- 
ie"poiulent, in fact the acquaintance betwetn the lespon- 
dtaits oiiginated in the sympathy of the to ic"pcndenl to 
a helpless woman. 

fields that the petitionei was only entitled to nominal 
damage". (A'/f./-, J.) Ariuur John MAt'KiNLEY 
7 -. M.n. M.xrKiNi fv. 7 Luck. 683 - I.E. 1932 Oudh 
269-137 I.C. 793=9 O.W.N. 362= A.I R. 1932 
Oudh IS 2 

— S. 34 — Deiree fot When can be made 

against t o lejondtnt — Oiot / iei:ai dim^ t osts. 

The cbifci of passing a dicrcc- fcir daniage.s to give 
the hu"bnnd c c mptiisation tci the Ic^-s whiilihehas 
suslaiiitd. In oic'er tocUttimine what Ici'S the petitioner 
has sustained liy his wife’> adullcjy, it is ntie.Ns.ny tr) 
consider the ( lu uinst.jiu-es llitii maiiitd lite lioni the 
. beginning. Wlan it ajiptaicd that Iri in the veiy begin- 
ning ot thcii life in Iiulia, the jHtituiner had thought 
lime and .igain of means by w Im h lie might ml hirnself 
, of his wife and it was fuitlui found that he had liinistlf 
lommittcd adultery with the woman and enginetitd her 
divoice Iriiin hei fiist Imsb.iiid 

//tid, that this was not a (a't* in which damages lould 
, be awarded to the pttitionei against the lo ie"pondent. 

/A A/, hoiCiiM , that the lo it"pondent miglit he tlnect- 
ed to pay the costs of the ptlil/oiifcr. {Dullan, /.) 
IlrAK.si-v 7. llLARSrv. IE 1931 Oudh 325-= 132 
I C 773 11 O L J. 11 8 O.W N. 168= A I.R. 1931 
Oudh 259. 

■ " S .36— /VAAiW by 'Uhfe dismissed — Appeal — 

Alimony pindtn^^ c.pptal — Jui i uiuiion of Cvuit tit 
j^^ianl 

\\ht*ie a petition by the wi/e for the dissolution t)f 
her inai ridge has been dismiv'-td, the appellate Court 
has power toionfinue the oidt r oj alimony on the pie- 
stntadon c)t an appeal by hei till the disposal of the 
appeal and till "iich time as the Couit diieits, unless the 
appellate C’ourt ccaisideis (hat the coiulutl of the wife 
has been ^uch as to disentitle hei to an order of toiitinu- 
.iiK e Futler v. Duliet , 62 L.T. 12.^ and Jones v. Jones^ 
26 L. T. 106, {Jat Lai, J,) Bel. PROMISE NAO.LE 
7 /. MKRVYN Edward NAtn.E. IE. 1933 Lah. 1 = 
140 I.C. 603 = 33P.LR. 1076=- A. IE. 1933 Lah. 6. 

S. 37 — Alimony — Lhnuers of Coiitt — Second or 

suit suf Kent Old Cl for increase. 

Wlierc* .1 de( ree of j’lidiciaJ sejiaration has been 
obtained hy the wife, and the Distiict Judge has made 
an order on the husband for payment to the wife of a 
monthly or weekly "um by way of peinianent alimony, 
the Court has power tn make a subsecjuent order in- 
creasing the amount of such alimony, if the c in unistances 
are su( h as to justify an inriea^e. (/jnd Lsnsse/l of 
Killozven.) ISWARAYYA SwakNAM JSWARAVVA. 
68 I A 350 54 Mad 774- IE. 1931 P.C 262- 133 
I.C. 716 34 L W. 518 33 Bom L. E. 1402- 1931 
A.L.J 808 -35 CWN. 1186 8 OWN. 980- A 1. 
E. 1931 P.C. 234 -61 M L J. 367 (P.C.). 

S. 37 — Alimony — Subsequent misconduct — 

Fffect. 

A wife, who was held to be innoixnt at th'<; time of 
divoice, i.s not disentitletl to alimony by hei alleged 
miscondurt after the divorce There is no rule that in 
granting maintenance to a wife who had obt.uned a 
divorce, the '\ium sola et casta** clause should mvaiia* 
hly Ije in.'^erted. Jl^ood v. (1861) P. 1). 272 and 
iMftder V. /Aindei , (189j) E. K P 1). 16], Rel, on. 
{Wild. J.CJ Ea Frenais 7c Ea Frenais. 26 S. 
LE 458 = 1 B 1931 Sind 124 -134 I.O. 380 -A.I.R. 
1931 Sind 112. 
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DIVOBOE ACT (1869), S. 37. 

■ *8. 37 — Judicial separation at husband's instance 
'-^Alimony — Power of Court to ^rant, 

S, 37 gives the Court discretion to give an order for 
permanent alimony on any decree of judicial separation 
obtained by the wife, but it does not strictly negative the 
power of the Court to make simdar provision for a wife 
against whom a decree of judicial separation has been 
passe<l at the instance of the husband. A decree of 
judicial separation does not dissolve the tie of marriage, 
and while, the parties remain husbmd and wife, it is 
only fair and equitalile that the husband should ordi- 
narily contribute to the support of the wife. (Snvas- 
tava and Aia ul flicin, J J.) AVIS KatHEKINK 
.MlBLElTr^ ROBKKr IIOWAKI) .VlFlLKIT. 10 LUCk. 
627 -7 3 0 378 -1531 C. 751-1936 O.W.N. 103- 
A.I.B 1935 Oudh 133. 

-3. 42 — Decree of juiicial reparation — Order as 

to custody of children — Considerattonr. 

It cannot lie contended th it in cases of judicial sepa- 
ration, the Custody of «laughiers as a rule should be 
given to the mother in preference tfj the father. No 
hard and fast rule can be laid down in this matter. Tiie 
paramount consuleration must always lie the welfare of 
the children. Where the father is held entitled to a 
decree of judicial sep iration ami he h,is not been found 
gniliy of any conduct which could disentitle him fn)m 
the i ustody of his children and lie holds a respectable 
pvisiiion In life and is in a better position to give them a 
decent education and to provide and lo ik to their up- 
bringing and the mother’s past ciijiduct shows that if the 
childrcMi are left with her, she is sure to alienate their 
affections fnnn the father, the (>>urt would exercise a 
wise discretion in alloA^mg the f.ither who is in law 
natural guardian of his iinnor children to have their 
custofly. {Srnuidai) i and Zia ul/fauin, J J.) AVIS 
KaTHERINK NlHI.KPr 7 >. KOBEkr flOWARt) NllW.FTT. 
10 Luck. 627 -- 7 R O. .378-153 I.O. 751-1936 O, 
W.N. 103 -A.I.R. 1935 Oudh 133. 

— S, A.'Z—Cndody of children — Pi^ht to — Uo hard 

and ftid sale — I ntcn'sts of children^ paramount conU' 
deration. 

It is no doubt true that print i facie the inmnent party 
i.s entitled to the custfidy of tint chiklren of the uiariiage, 
but there is no haril and f.ist rule on the subjei.t The 
matrimonial offeni e which justified the divorce is not 
always siirticient to disentitle the mother to the custody 
of luT daughter. The paramount consideration ii> the 
interests of the children 

Wlieie the ( hild of tender years has been living with 
her mother all along, the mother was extreniel/ devtHed 
to her, It would lie a great shock for the child to be 
separated from 'he mother, the father was pradirally a 
strangi’r to the child, and the child could be better main- 
t.iined by the mothei than by the father. 

//eld, that the mother was entitled to custody of her 
tlaugliter iii pr»fercMue to the father, though the former 
w.is the ‘guilty’ party. (A'/w7/, J.) ARTHUR JOHN 
Mackini.kv 7 ' M. n Maukinlky. 7 Luck 683-1. 
R. 1932 Oudh 269 137 I.C. 793 =9 O.W.N. 362 -A. 
IR. 1932 Oudh 182. 

— S 45 — Corts of 701 Pc — Unruccessfiil appeal — 

//Hrhattd, if need be directed to pay. 

'Fhere is no practice which requires the Court to 
make iht; husband pay the costs of an unsuccessful 
apiieal by an nnsiicce'-sful wife, {/i inktn, C,J. and 
CorteiP \ J .) Miriam Alice Monk ?/. William 
MONK 60 Cal 318 -6 I.R. real ) 37 = 144 I.C. 804 
-37 O.W.N. 249 - A.I.R. 1933 Cal 388. 

Ss 46 and 61 — A';// dence by a/^davit — Courfs 

po 7 ver to all 070. « 


DUTY OF COURT. 

In proceedings for divorce, the Couft has power to 
allow evidence to be given by the petitioner and her 
witness by affidavit, by virtue of S. 45 of thii Divorce 
Act, which makes the provisions of the Code of Civil 
' Procedure applicable and also by virtue of S. 5l of I he 
Act. {//ucktand, A.C J.) IVa StonES z/. JOSEPH 
Stones. 38 O.W.N. 969. 

-3s. 45 and 10 —Proceedings by wife for divorce 

— Joinder of ailulteress — Court no power to allow. See 
Divorce Act, .Ss lO and 45 10 Rang. 115 = A.I 

R. 1932 Rang. 73. 

——3 45 — Suit for dissolution of marriage — Pro- 
cedure — /ssues — /ssues for damages — Necessity for. 

The Divorce Act provides that the question of 
damages shall be ascertained by the Court and under 

S. 45 the procedure subject to the provisions of the 
Divorce Act is to be regulated by the C. P. 
Code. It is therefore incumbent on the Court in a suit 
for dissolution of marriage to frame issues and among 
those issues there should be an issue for clainage.s. The 
Court should also state its groiinrls for assessing the 
dam me^ at a paiticular figure. (Ferrers, J.C.^ Aston 
and Mdita, A/Cs) 11 \. MILTON 7/ HAMILTON. I. 

R 1933 Sind 153 113 I.C. 829 (D- A.I.R. 1933 

Sind 134(1). 

-Ss 49 and 45— A*/ ^7^^ to apply--Girl of l9. 

The C. P. Cole, by S. 45, Divorce Act, applies 
to petitions under the Divorce Vet ; and under 
the C. P. Code a next friend is not revjuired over 
the age of IS. Therefore a girl over 19 is not a 
minoi within the meaning of S. 49 and can file a 
petition under S. 49, Divorce Act. {Young. J.) 
Goodvl ?/. Goodal. 65 All. 243-6 I R. (All.) 20 = 
144 I.C. 960 = 1933 A.L.J. 168-A.LR. 1933 All. 135 
( 2 ). 

— -S. 61 — Right of husband to prosecute adulterer 
under S 497, /. /’. Code — Section, if barr, 

S. 6l of the Indian Divorce Act does not forbid an 
injured husband to prosecute and punish the alleged 
adulterer under S. 497 of the Penal Code, though he is 
entitled to relief under the Divorce Act. The use of the 
word “suit'’ in S. bl indicates that what the section for- 
bids i^ a civil suit for damages. {Snvadava^ J.) W. 
J. PHiLLn\s Emperor. 158 I.C. 6 (2) = 8 R O. 67 
^ 36 Cr.L J. 1298 1935 Cr.C. 1290 1935 OWN 
1015 = A.I.R. 1935 Oudh 506. 

DOCTRINE OP FACTUM VALET. HINDU 

I. AW — Marriage. 

DOMICILE. 

See {t ) Conflict of laws— Domicile. 

(//) Divorce Act, Ss. 2 and 17. 

(///) SUCCKS.SIC)N ACT, SS.9 AND 10. 

DOMINANT AND SERVIENT OWNER. 

See (1) Easement. 

(2) Easemen'is Act. 

DONOR AND DONEE. 

AV^'CD Hindu Law— Gift. 

(2) Mahomedan Law— Gift. 

(3) T. P. act. S. 123, etc. 

DOWER. See Mahomedan LAW 
DRAIN. 

See{\) Easement, and 
(2) E.asemenis act. 

DRAWER. See NEGOTIABLE INSTRUMENTS ACT, 
SS. 7 AND 76 (5). 

DURESS. See CONTRACT ACT, S. l6. 

DUTY OF COURT. 

See (1) Criminal Trial. 

(2) Practice. 
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DWAMUSHYAYUNA ADOPTED SON. See 

Hindu Law-Succession. 

DYING DECLABATION. See EVIDENCE ACT, 
S. 32. , 

EABNEST MONEY. 

See (1) Contract — Deposit and Earnest 
money. 

(2) Contract act, S. 74. 

(3j T. P. act, Ss. 54 AND 55. 

EASEMENT — Acquisition — Joint property — No ease- 
ment can be acquired. See EASEMENTS ACT, S. l5. 
66 Bom. 427 = A.I.E. 1932 Bom. 613. 

A cquistUopi — Pleadings. 

Whether the action be brought against the servient 
owner or stranger, a party cannot safely allege his right 
to an easement generally but should state specifically 
the manner in which he claims title to the easement 
whether by grant (actual or lost), prescription at Com- 
mon Law or under the Prescription Act. Immemorial 
user, if relied on, should be specifically pleaded. Where, 
how^ever, the plaint stated that the plaintiffs and their 
ancestors have been using the disputed land as a path- 
way for over 40 or 50 years, the fact that the words 
"’immemorial user” were not used in the plaint is im- 
material. {A/itter, y.) Kumar Manmatha Nath 
Muter z/. Kakhal Chandra Mandal 142 l.C. 
468 = I.R. 1933 Cal. 291 = 66 C.L.J. 274 = A.IR. 
1933 Cal. 215. 

“Acquisition — Presumption of lost grant — Infer- 
ence from long user. See Ea.SKMFNTS ACT, S. l5. 

60 C.L.J. 321 = A. IB 1936 Cal. 263. 

Acquisition — Presumption of lost grant — Posses- 
sion falling short of 20 years. 

The presumption of a lost grant cannot be made in 
respect of such possession, as cannot be characterised as 
immemorial, that is exceeding 20 years. Hence it is not 
open to a person w ho has proved only 18 years of user 
to acquire a right of easement, independently of the 
Easements Act or limitation Act. 6 Cal. 394 (P.C.), 
Expl. (Case-law discussed.) {Afiyoi^i, A./ C.) SheO- 
RAM KiSan. 31 N.LB. 393=168 l.C. 344= 8 B. 
N. 77= 18 N.L.J. 261 = A.I.R 1935 Nag. 205. 

'^Acquisition — Proof of animus — Presumption, 

In a case of disputed easement the question of animus 
in each case is one of fact. Where the owner of one 
propel ty exercises certain rights of enjoyment over the 
property i f another for the beneficial enjoyment of the 
former, he mast be presumed to possess an animus 
wrhich is manifestly to his advantage. {Sen and Ntama- 
tullah, J /.) Dwarka 7>. Ram Jatan. 63 All. 16 = 
I.R. 1931 All. 83 = 128 I C. 756 = 1930 A.L.J. 1537 
= A.I B. 1930 All. 877. 

Burden of proof — Right to cut trees on land of 

another — Claim by person who is neither tenant nor 
I / censee — C ustom . 

Plaintiff was the owner of a piece of land on which 
certain bamboo clumps stood. He sued the defendant 
for the price of certain bamboos cut by the defendant, 
alleging that there was an agreement under which the 
defendant would pay the price of timber cut {i.e,^ bam- 
boos cut by the defendant). The defendant was not a 
tenant of the plaintiff, nor was there any relationship 
between the parties. The defendant also disclaimed to 
be a licensee. His case was that there was a custom by 
which he claimed exclusive right in the timber ; and he 
further denied having cut any timber during the plaint 
period. The lower Court, while disbelieving the case 
set up by the plaintiff, found that the defendant had j 
been in adverse possession for over twenty years, dis- | 
missed the suit as barred by linatation, relying on an I 


EASEMENT. 

entry in the record of rights, describing the tenant as 
I being in possession, twenty years ago or more, 
j Held^ in second appeal, (1) that the failure of the > 
plaintiff to establish the contract set up by him was not 
1 fatal, as the case set up was not inconsistent with his 
I right to the trees as the owner of the land; (2) that 
I there could not be any custom strictly so called to 
I appropriate the trees unless the defendant were a tenant; 
and it there had been established anything in the nature 
of a custom, the right thereunder would amount to 
; what in England w'as known as a profit a prendre and 
' therefore an “easement” under S. 2 of the Limitation 
I Act; and (3) that the onus of establishing the existence 
! of an easement, and therefore a right to the trees, was 
I on the defendant and that not having been discharged, 

I plaintiff’s claim should be allowed. \Woit,J,') JANG- 
, BAHADUR Singh v , Thithar Sin(;h. 166 I.O. 966 
; =7R.P. 653=16P.L.T. 192=A.IR. 1936Pat. 188. 

; Customary rights — Immemotial user — Duty of 

Court to protect, 

\ When It is found that the inhabitants of a village 
I have certain legal rights arising out ot immemorial user 
of certain land as a village ^o pat^ which they have 
never surrendered, the Courts are bound to defend and 
: enforce such rights. {Pattersen,, J ) Al TABUDDIN 
i Kha V, Johar Ali Kazi. 166 I C 76 = 7 B.C. 657 = 

I 60 C.L.J. 213 = A.I.R. 1936 Cal. 201. 

I Eaves — CPoer hanging eaves — Projection or pankh 

i existing for 20 years — Removal — Actionability, 
i If a projection or a pankh overhanging a neighbour’s 
I property be an integral part of the building to which it 
j IS attached so that its removal will injure the building, 
i a title is obtained by adverse possession of 12 years to 
the column of air below' it ; in other words, the owner 
; of the land over w hich it projects is not entitled to 
! remove it. If, on the other hand, the projection is not 
; an integial part of the building, but is a projection of 
I the nature of eaves, intended for the pieservation or 
■ safety of the building, then the person who has made it 
can obtain an easement only. {Barlet\ J ) DaHYa- 
BHAI V, Hikalal. 160 l.C 62= 8 RE. 241 = 37 
j Bom L.B. 939 = A.I.B. 1936 Bom. 3. 

Extinction. See EASEMENTS ACT (1882), SS. 45 

AND 47. 

Implied easement — Transfer of part of tenement 

by owner — Right to take night soil bui kets through 
' path at back. See EaSEMIiNTS ACT, S. J3. 13 Bang. 

I 748. 

I Light and air — Enjoyment for 20 years in spite 

\ of erection of building — Acquisition of easement, 

I Per Rankin,, C. /. — It is in India quite a common 
1 thing for a room to have walls only dnd to be entirely 
I open (»n one side. In such a case if light and air is 
' enjoyed as of right for 20 >eais from adjoining pre- 
: mises, easement would arise. If the adjoining owner 
' before the expiiy of 20 years built a wall a foot away 
I from the opening he would be entirely w'ithin his light 
: and if the wall so built obstructed some of the light 
' going into the room but by reason of an aperture in the 
wall admitted a quantity of light, the 20 years’ enjoy- 
1 ment would give rise to an easement. {Rankin, C,J* 

: and Pearson,^ /.) JOTINDRA MOHAN MiTTER v. 

’ Probodh Kumar Dutt. 69 Cal. 260 = 138 l.C. 
!i 93=I.B. 1932 Cal. 434 = 36 C.W.N. 963 = A.IB. 

! 1932 Cal. 249. 

I — lAght and air — Ohsituction — Right to sue, 

'rhe law takes no notice of an obstruction which has 
its oiigin in the caprice or sentiment of the aggrieved 
party. It docs not also concern itself with an obstiu.c- 
tion which is trivial or immaterial. In order to amount 
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to a disturbance, the act complained of must have caused 
substantial damage ; and the condition of substantial 
'’cunage is satisfied by any obstruction which materially 
affects the conifoi table or beneficial enjoyment of the 
dominant teninm.Mit or lessens its sellinp; or lettinp; value. 
((rtdha, /.) (r\N(;A CHARAN HHAR 7 a SaTKAKI LAL 

1)KY. I.E. 1931 Oal. 662 -133 I.O. 2U-=63 C.L J. 
604 -A I.E. 1932 Cal. 113. 

— [\irty will— Joint owners — Hole mide and 

lii^ht u^ed fey 20 year': — A'.quisitwn of easement. 

Wheni one of the jriint ovsners of a party wall had 
made a hole theiein and enjoyed liRhi throuj'h the hole 
for more than 20 years. 

Held, that he had ac^jiiired an easement and the 
othei owner could n(.l (hi'^eihe hole. (/</ /mI.J.) 
MAHOMKI) UMAK IfAYAl* KHAN MAHOMKD 

Zaman. 142 1.0.764 IE 1933 Lah. 266-33 P. 

L. B. 930^ A.I.E 193S Lah. 28. 

— — — Air/j/ 7i)all — Ifai uni^ het i^ht — Ri (rht of t o owners:. 

Where a ('(j-owin r taises the hei 'lii of a party w'.dl 
with the i.on^ent oi ai:(jiiirs( »Mice of the <»ther owner, 
the w' dl so r.iiscd is also j(iinl miles', the other (o-owner 
has ('onsenteil to the ex liisive usijt of w.dl by the party 
raising it. 112 1 (.'. 520, Kef. to. {Johnstone, J.) 
jALAf. DIN re MKliKAf I)iN. 135 I.C 192 ( 1 ) - I.E. 
1932 Lah. 64(1)-32P.LR 755-A. I.E. 1932 Lah. 
48 UJ. 

y -^Acqui Litton of rii^ht, 

'rile law does not ic’cogni/? the right of privacy unless 
it dept.nds upon prescription, grant or i(»(al usage. 5 
('.W.N. 147, Koll { R)s\ an I St roopt\ J J f) KkSHO 
Sahu Mr. Mukia Kiman. 10 Pat 280 I.E 
1931 Pat. 323(2) -1331 C. 163(2) 12PatL.T 714 
-•A.I.E. 1931 Pat. 212. 

... a prendre- -\\\^\\ to bamlioos growing on 

another’s land--N.iture of tight. See IdMiTAIlON 
ACT, S. 2 (5). 1(5 P L T. 192 A.I.E. 1935 Pat 188. 
•Pfoof -Cn i nm^tantiiO evideiue — Jon etnd lin- 
ed it^ei — Presntnpto'u of lawful orii(tn — Rii^lit in 
trn Ration thaniiel . 

A light of eascmenl may well lejiend not on the* terms 
(jf the giant but ujioii tlie • lu uni'.tain «'s undei wlmh it 
was nride: The .ipiiellanfs claimed the* light to t.dce 
water neces'^ary for tlie i ultiv.ition of a second (lop «mi 
their lands from an irrig.ifion chanmd belonging to the 
lespondcMit and fVjr that purpo'e to cf)n''tru(.t wheiievei 
neces.saty a chappakatu s't\ temjioi.iiy groyne. It w.is 
.idinitted ih.ii the sei oiid imps li.id been regulaily 
grown for a l'»iig lime, it was also .'.liown that the 
channel ini|uestion was the only ''Oiiiceof ‘'upiilv ilnring 
the second nop s^a^oii, and that this bupoly i:ould h.ive 
been utilised only'fiy the eiertion of .i t uappakatu. 

//<'/</, th. it long ('oiuifuied user should lie hmu ibe*.! to 
a lawful origin, hav mg regard to the probabilities ami 
circumstances of the i .ise The evidence of ii‘'ei wm'' 
sutiicieiit to lai^'C the nece.ssaiy presumption of an 
.irrangement in lavimi of the appellants. ( .SV CV 
l.ownie^.) VKNKaNNA SWK I \CH ALATAl 1 RAMA- 

kkisha Kan(;\ Kao Kaiiadur. 68 I A 195 64 
Mad. 427 I R. 1931 P.C. 120 -53 C.L J. 499 - 1931 

M. W.N. 817 =33 Boui.LE 929 -35 C.W.N 605- 
131 I.C 312 33 LW 716 A IR 1931 P.0.128- 
61M.L.J. 1 (PC ). 

/'/ oop—I neffeciual opposition. 

Ineffei tii.il ojip jsitioii to the ex-acise of W’hat is 
cluiiitd to be a fight (of ei'.enient) is evidence; lalliei in 
.support of the light than of its noii-existenee. (AV/- 
Geari^e Lowndes. ^ VKNKANNA rc SWRl’ACH M.APATI 
Kamakkishna Kanga Kao Hahaduk. 68 I.A. 196 
-64 Mad. 427 -II&. 1931 P.C. 120«=131 I.O. 312= 1 


53 C.L J. 499 = 1931 M.W.NT. 817=33 Bom.L R 929 
= 35 C.W.N. 605-= 131 I.C. 312 = 33 L.W. 716 = A. 
I R 1931 P.C. 128 = 61 M L. J. 1 (P 0.). 

-.—A*/ ^ht of burial —Accfnisition by prescripticn. 

The right to bury or cieniate the dead on land be* 
longing to other persons cannot be acquired by pre- 
scriptif)n. {Skiidi l.af C. J. and Afotiroe, /,) KiKPA 
Singh Nahi Kakhsh. I.R. 1932 Lah. 464 = 138 
I.C. 325 = 33 P.L.R. 157 = A.I.R. 1932 Lah. 266. 

Rii^ht to cremate dead bodies — A qnistii on by 

prescription, 

'fhe light to cremate dead bodies cannot be acquired 
as an easement by piescription. But such a right can 
be acqnirerl by dedicadon or by piescriplicm, as a mode 
of accjuisition or extinction of substantive or primary 
rights by a certain lapse of time, which mode has some- 
time been described as acquisitive pre.scription. (^Guha 
and luntley, JJ.) J()(;k.SH CHANDRA KoY 7c MKAN- 
JAN I)K. 159 10. 383-8 R.O. 305=60 C.L J. 566 
= 39 C.W.N. 387 = A.I.R. 1935 Cal 357. 

— Right to cut trees on lantl of another — (’laim by 
person who is neither ten.mt nor licensee — f!ustom. See 
Bukdkn ok Brook— AIR 1935 Pat. 188. 

Rii^lit to suit on the roof — Casual use of roo f by 

numbers of flue fuatini;^ tonsure i^att on — Rt i^dit of easement. 
The mere fact that people attending some religious 
meetings m the plaintiff’s house had been occasionally 
sitting outside on the open roof of the defendant’s shop 
would not. give a riglu of easement. That was a casual 
use w’hu'h the numibers of a fluctu.iting congregation 
had been making fiom time to time of the defendant’s 
roof an<l it I'annot give the plaintiff any riaht of ease- 
ment. {A::ha Haidar, /.) HaUNAM SiNGH v. KISHAN 

Singh. 157 1 0. 1018 = 8 R.L. 169 = 37 P.L.R. 260 
--A.I.R. 1936 Lah. 558. 

Rt i^ht to support — Remedies of dominant owner 

—/)amai!es — Riq/i/ it) — Cause of action 
It a plaintiff proves that owing to an attempted with- 
drawal of support, there IS danger (^r ap[)iehension of 
iiijuiy, he m.iy under ceitain ciicumstances be entitled to 
an injunclion. But if he claims damages, he must show 
that the right of support has been infringed; and that 
infriiigenient takes place only as soon as and not until 
(1 image IS susiaiiuid in conseijuence of the withdrawal of 
supp(;ri. A lelation as between cause and effect must 
lie established before a decree for damages m.iy l)e 
made ( Mukerjt and S.K. Chose, JJ.) Pr XSANNA 
DKH KaIKAT V. THK I)ARJEKI,IN{'. lllMXLAYAN 
K Mi.WAY Company, I/ri). 160 I.C 904 = 8 RC. 458 
61 C.L.J. 603 - A IR. 1986 Oal. 37. 

Right to support - Suit for injunction — Actual 

il.iinage not necessary. See KvSKMKN rs ACT, S. 7, ILI,. 

ic), 59 Cal. 363 -A.I.R. 1932 Cal. 542. 

Right of way — .Acquisition by prescription — 

(^mdilions — RnjoNment not e.ipable of inter riiption — If 
confers light. See IvASEMENTS ACT, S. l5. 60 C L.J. 

412 - A I.R. 1935 Cal. 282. 

~Rig/it of way — Boatway in khal leadtm^ from 

publu channel — Ri^ht of public — Inter feience — - 

/u'ldente necessary. 

A long VN Inch begins fiom a public channel and 
, e.xtends for miles cannot as a matter of law be legard- 
' ed to be a private boatway simply because it is not 
proved that the other terminus is at a public place. To 
so hold would lead to serious consequences The fact 
that one terminus is on a private land is only a circum- 
stance which has to be considered along with the other 
: evidence in the case. When there is other evidence, 

I namely, entry in the record-of-rights as a part of a 
public high^^ ay, user by public fora longtime, falsity 
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of the case as to levy of tolls a prior jucli»ment in 
favour of the public and a.i'ainst the same defendant 
upholding the existence of a public highway, the teimi 
riu^ nf the khal on one side in a public highway (a liver), 
and the length of the khal which is a long one passing 
over and beyond the defendant’s land to a length of at 
least three or four miles, a Camrt is justified on such 
evidence in inferring a dedication, which is an infeience 
of fact. (A*.C\ Mitter. /.) SaMARENDRA NAIH SaHA 
Kov IIakkndra Kumar Saha. 157 I.C. 224 = 
8R.C. 87-39 C.W.N.303 = 60 C L.J. 556 =A I R. 
1935 Cal 413. 

* • Ri of ivay — Cloint of the fuhltc — Passat^e 
teadtfi!^ from public pl*ire tervuuatiug on pt-wate laud. 

The fact that a passage leading from a public place 
is. not pioved to teiniinate also at a public place is no 
reason for hohliiig that it is not a public passage. 
Where it does not stop at the land of a private owner 
but proceetls fmlher to a great distance, that is an im* 
port ant factor in support of the claim of the public, 
espe(aally when it is not shoW'n that it has terminated 
in private grounds. {Rj\ Mitt.r, J.) SaMARVNDRA 

jNAi’H Saha Roy v. Hxrenoka Kumar S\ha 157 
1,0. 224-8 R.O. 87-39 C W.N. 303-60 C.L J. 556 
-A.I.R 1935 Cal. 413. 

• Kiii/it of 7i'ay — Chant in yieueral tenus—C'on 

stmciiou of — Right of pas^sage for pi ivy chauct ^ tf 
included. 

Where there is an express giant of a private right of 
way to a pniticulai place, to the uniesti icted u'^e of i 
which the grantee ojf the right of way is entitled, the 
grant is not to be re^tiiLtcd to access to liio land for the j 
purpose for which the access w'ould be required at the j 
time of the grant. Where by an award the defendants j 
were given a general riglil of wav to their liouse (with- , 
out any restiiLlioii ) over a com t-yarcl belonging to the i 
plaintiffs and subsequently they built a new privy in j 
their house, the rigid of way gi anted to them includes a j 
light of p issage for si avengers to i leanse the new’ privy 
in the liou^e of the defendants, and the general right of 
way t .innot be fettered by implied resiric tions. {^Potkar 
and Afu*‘phy, J J f) MxNEKUAI. 7' MankKLAL. 57 ' 
Bom 186 141 I.C, 686 I.R 1933 Bom. 120-34 
6omLR. 1150 = A I.R. 1932 Bom. 574. 

-RiK^ht of 7Viiy~- Implied grant — Immemorial 

uset of laud ai road -Extent and duration of grant — 
Inference, 

In the case of a claim to a right of way ovei land 
based on an implied grant inferred from immemorial 
user, in tlie alisence of evidence to show that the 
dedication by ti^e owner w’as of his entire proprietary 
interest in the land, or to >how’ the extent of the grant, 
the grant or dedication must he taken to be only of the 
user of the lands foi the purpose of the road and that 
the said grant or dedication would lerriain in foice only 
so long as the land continues to be used as public road.s. 
{Nasim, Ah, J ) blR HlKRAM Kishoke M \NIKyA v, 
CHAIRMAN, Municipality, Cummillx. 62 Cal. 
692-1631.0,109 8 R.O. 693-39 C W.N. 590 61 
O.L.J. 182. 

■ - -Ri ^ht of 7vay — Presnmpfton of dedication — 

hands of private owner — Evidence necessary for infer- 
ring dedication — Long user — Effect of. 

When a public light of way is claimed over lands 
belonging to a private owner, it is not legitimate to 
presume from long user an intention to dedicate the 
lands for public use and then to examine the evidence 
adduced on behalf of the private owner to see if the 
presumption has been rebutted by him. The evidence 
must be examined as a whole and then the inference 
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either in favour of or against the dedication must be 
diawn. It is wiong to deal with the evidence in coin- 
I partments. (A’.6\ Mitter, /.) SaMAKFNDKA NaTH 
Saha Rdv v, IIarendka Kumar Saha. 157 I.C. 
224-8R.C. 87 = 39 C.W-N. 303 = 60 O.L.J. 656 = 
A.I R. 1935 Cal. 413. 

'Ri ght ot way —Sever ance of tenements — U r ant 
of ri^ht of 7oay — When implied, 

I Where two tenements are seveied, the grantee takes 
by an implied giant all quasi CMseinents of at appaient 
' and continuous nature. A rigid of way is not geneially 
I clas'.ed as a quasi easement ot an ajjpaient and 

I continuous chaiactei. It is only when theie is a formed 
; road that the quasi-easement can be as one of 

I an apparent and continuous nature. When theie is no 
I formed or defined loadway ovei the quasi-sei vient teiie* 

I ment .it the time of the severance, there is no scope for 
the application of the doctrineof implied grant, {//ender- 
\son and R.C, Milter, //) DaKSHINA KANIAN 
I CHOWDHUKY rc SUkKNPRA I.AL D XS GUPT\. 163 

lie. 66-8 RC 681 39 C W.N. 1202 = A.I.R. 1936 
j Cal. 310. 

\ '———^Wafer rights — Artificial ihannel — Right of 

! riparian oivner v — Pasts of. 

j A ripaiian owner cannot ci.iim an absolute light to 
j use the water in an aitificial channel just in the same 
I w’ay as he can claim w'lth res|)ei 1 to a natural stie.im. 
j The right must rest on preseiiption oi grant from, or 
(ontrait w'ilh, the owner of tlie land from which the 
I WMter is aitificially brought. {Afadha^'an A'atr, J.) 

I (Jhulam Mohjdken Khan Sahih v Spcrltaky 
OF Sta'IE. 157 I O. 734= 8 R.M. 159 = 1935 M.W. 
N. 666 = 41 L.W. 756 ---A.I.R. 1935 Mad. 700. 

Water rights--Kight to take water from irrigation 

channel — Right to construct chappakkatu i>r tempoiary 
groyne— Acquisition by prescription. Pee KasemkNTS 
ACT, S. 7. 68 I.A. 196 *54 Mad. 427 33 L.W. 716 
= 61ML.J l(P.C). 

— IVater rt^ht^ — to j/fi' wotor of tonk 

Extent of — E.xeoviition of tank and intyease of defth 
Right if enlarged. 

A light to use the water of t.ink c)f a paitiv'iilar depth 
is not enlarged in consequence of excavation and 
increase in the depth of the tank iriaile hy the sruvient 
owner. When the original user was basetl upon a 
certain depth of water in the tank, and the depth i.s 
increased in consequerne of the re exc.ivation of it, the 
dominant owner should not be entitled to tak(' water 
from the tank, so as to increase the burden on the 
subservient tenement. {Jack and Nag, fj.) SHEIK 

Fakir v, Musi.em Manual 155 I.C. 719 R C. 

' 614 = 60 C.L. J. 321 A.I.R. 1935 Cal. 253 
EASEMENTS ACT (V OF l%S2)~If ret roxpeAtre. 

The Act IS not retrospective in its effect and ib> 
provi'«ions were extended to United Provinces of Agra 
I and Oudh b> Act VIII of l89l. Neither the Indian 
' Easements Act of 1882 nor the Amending Act VIII of 
, 189J can affect the rights which were required before 
■ 1891. {Kendall and Rachhpal Singh, //.) RAM llHA- 
• ROSEz'. Hishnath Prasad. 163 I C. 692 7 R.A, 
572 = 1934 A.L.J. 728 - 18 R.D. 353^4 A.W.B. 1198 
I =AI.R. 1934 All. 336. 

1 ’^Applicability in Pihar. 

The Easemt;nts Act does not apply to the province of 
' liihar ; but the law relating to ea.sements, which is the 
, law' of justice, equity and good cunsclence, is applicable, 
excepting in so far as there is any slatutr*. {IVort, J.) 
IANGBaH ADUk SINGH v, THITHAR SINGH . 166 I.C. 

966 = 7 R P. 653=16 Pat L T. 192 = A.I.R. 1935 Pat. 
188. 
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■ Apphcabtlity in Burma. 

Althouj^h the Easements Act does not apply to Burma, 
the Courts would have regard to the Act in considering 
questions of easements arising for consideration. i^Page^ 
CJ. and Ba U, /.) 1)AW Gyan v. U MaUNG MaUNG. 

13 Rang. 748 =160 I.C. 796-8 B.R. 431-A.I.R. 
1936 Bang. 68. 

Construction — Bengal decisions — Value of. 

The Kasemetils Act is not in force in Bengal and 
questions relating to licence arising in that province have 
to be decided with reference to the English law. So 
Bengal decisions cannot be relied upon as authorities in 
plac:e.s, i\here the provisions of the Easements Act are 
applicable. (^B i s he s Invar Nath and Smithy J SHY AM 
l.Ai.v. ivlUNNic. 8 Luck. 278 -I.R. 1933 Oudh 29 = 
140 I.C. 889 -9 O.W.N. 986 -A.I.R. 1933 Oudh 69. 

S. 2(b)-C 'ustomary right. 

A custom in order to be valid must be ancient, invari- 
able, reasonable and certain, wliereas an easement need 
not be reasonable. {Pollock, A. J. C.) (r AN PAT v 
Nakayan. 29N.LR. 85 -I.R. 1933 Nag. 97-142 
I.C. 163 A.I.R. 1933 Nag. 74. 

Ss. 2 (b) and 15 — Cudomary easement and 

customary right — Distinction between — Right of passage 
by villagers through another field to Government forest. 

A customary easement remains an easement and can 
exist only for the beneficial enjoyment of other land. It 
is merely appurtenant to the dominant heritage and can- 
not exist in gloss. A right over property that exists in 
gross and not for the beneficial enjoyment of other pro- 
perty is not an easement, though it may be a customary 
right. Such rights exist independently of the Easements 
Act and are expressly excluded from its operation by S. 2 
{b). Merely because the villagers have a right to graze 
in the C class forest land, they cannot be said to be 
occupiei.s of it, nor the claim logo through a particular 
field in order to re^ich the C class forest is a claim for 
the beneficial enjoyment of their houses in the abadi. A 
right of passage by the villagers through a particular field 
for going to the Government forest with their cattle is 
not an easement but a customary right, {Pollock, A,J 
C.) (Janpat?'. Nauayan. 29NL.R.86-=I.R. 1933 
Nag. 97-142 I.C. 153- A.I.R. 1933 Nag. 74. 

— — S. 2 (b) — Right of fishery in gross — Custom to 
support — Validity of, 

A claim to profits a prendre over the soil of another 
such as a right to fish without stint and for commercial 
purposes, w’hich might leail to the destruction of the 
subject matter is a claim of right unknown to law and a 
custom, which may be alleged to support it, is bad and 
unreast>nable. 'I'hough this principle is not, perhaps, 
applicable to the case of a right in gross (fishery) vested 
in the inhabitants of a particular village, the fact that 
the fish is to be taken for commercial purposes and the 
fact that under the cu'-tom alleged, any of the persons 
has the right to bring in as many others as he chooses 
on payment of a nominal fee are factors which stamp 
the custom with considei able uncertainty as regards the 
persons entitled to exercise the right and unreasona- 
bleness that stand in the way of its being pleaded as 
having created a right. Further, though the payment 
of a reason rible fee is not real objection to the validity 
of a custom if one such existed, the fact that the fee 
was paid per head of persons fishing was antagonistic to 
the idea of a customary right which must be a right 
enjoyable without leave and licence. {Mukerjt and 
Bartley »//.) BkaIENDRA KlSHORE ROY CHOW- 
DHURY BaMA CHARAN KaIYARTA. 146 10. 427 
-6I.R.(0al.) 223=37 O.W.N. 18 = A.I.R, 1933 
Cal. 539. 


Ss. 2 (b) and 60 — Use of building as a mosque 

with consent of Zamindar — If a mere licence — Presump- 
I tion of dedication from long user — Right to convert 
I katcha into a pucca building. 

1 Per Bennett J. — The provisions of the Easements Act 
I or of any part of Chap. VI in regard to licence do not 
* apply where a Zamindar allows the Muhammadan popu- 
j lation to use a building as a mosque. It is one of those 
j cases which is excepted by S. 2. A finding that a mos- 
que exists necessarily implies that there is no longer any 
; question of easement or of licence. Under the Maho- 
' medan Law the mosque is the property ot (xod and not 
I the property of the Zamindar. There is no need for a 
' transfer such as is necessary for transfer of property and 
i the consent of a Zamindar to the use of a building as a 
j mosque is sufficient. 

j Per Sulaiman. C.J. — A light of worship may be 
; acquired as a custoinaiy right which can be availed of 
i by a large body of persons by virtue of such custom. It 
I may also be claimed us a part of public light, which, of 
I course, would be a right vested in an entire community, 

! Under S. 2 of the Easements Act, these tw^o classes of 
! rights would be saved from the provisions of that Act. 

I Where the Couits finds that a mosque or a temple has 
stood for a long time and worship has been performed in 
it by the public, it is open to the Court to infer that the 
' building does not stand there merely by the leave or 
' licence of the owner of the site, but that the land itself 
I is a dedicated property and the site is a consecrated land, 

I and is no longer the private property of the original 
ow'ner. There is nothing legally objectionable in non- 
Muslim ow’ners making a grant of a land to Muslims 
and in that way to enable them to build a mosque on 
such land. If the finding merely were that there is a 
right to perform woiship on .t piece of ground, there 
would, of couise, be no right to to put up a pucca build- 
ing on that land for such a purpose. But if the finding 
is that there is already a mosque or a temple on the land, 
though the structure is katcha the necessary inference 
would be that the site has become a consecrated and 
dedicated property ; and then there can be no objection 
to the building being converted into a pucca building. It 
is no longer the case of a mere licence which cannot be 
exceeded beyond the terms on w’hich it was granted. 
{Sidatman, C.J and Bemiet, /.) MlRU i'. KaM GOPAL. 
58 All. 121-8 R. A. 69 =1935 A.W.R. 1047 = 156 1. 
0. 942 = 1935 A.L.J, 1269 = A.LR. 1935 All. 891. 

Ss. 4 and 16 — Acquisition — User as '‘'occupied'* 

and as '‘^owneP' — If can be tacked ^n. 

; S. 4 of the Easements Act shows that not merely the 
! “owner'’ but even an “occupier” may acquire an ease- 
! ment and there is no prtma facte reason why the enjoy- 
ment of a person as an “occupier” should not be tacked 
on under S. l5 to his enjoyment as “owner”, if there is- 
no interruption in his user. {Varadachartar, J.) ChiN- 
nasami Goundan V. Balasundara Mudaliar. 
40 L.W. 614 = 1621.0. 216 = 7 B.M. 200 = 1934 M, 
W.N. 1042 = A.I.R. 1934 Mad. 576 = 67 M.L.J. 262. 

— S. 4 — Concession granted to Tillagers to enjoy — 

shamilat — Licence or easement. 

Easement necessarily connotes the existence of a 
dominant tenement and a servient tenement. Hence a 
concession given to villagers personally to enjoy the 
shamilat of another village is not a right of easement 
but a licence. {Almond, J.C, and Mir Ahmad, A.J.C.) 
Saved Galun Shah v. Nawab All 162 I.C. 141 
=7 R.Pesli. 44 = A.I.R. 1934 Pesh. 96. 

—8. 4 — Easement preventing servient owner from 
ordinary use of land — If can be claimed. 

There is no easement known to law which gives exclu- 
sive and unrestricted use of a niece of land. Hence there 
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can be no easement which would prevent the owner of 
the servient tenement from making ordinary use of his 
land, and i^the easement demanded would entirely oust 
the owner of a holding, such an easement cannot be 
claimed. {Dtmkley, J.) Daw TINT v, MaUNG KYWE. 
164 I.O. 468 = 7 R.R. S05 = A.I.R. 1935 Rang. 66. 

-S. 4 — Easement — Right of “lagan** attached to 

ghat. 

The right of lagan" attached to the ownership of 
the front part of the “ghaf* to use the back pait under 
certain conditions is a right of easement and is enforce- 
able against a purchaser, even if he had no notice of the 
right claimed. {/Jalal, J.) Brij MOHAN DaS v. 
Bhikhuji. I.R 1931 All. 205 = 129 I.C. 717-1931 
A.L.J. 267 = A.I.R. 1931 All 207. 

S. 4 — Fishery — Customary right to — Right 

claimed on behalf of indefinite body —Unreasonable 
nature — Profit a prendre cannot be acquired by custom. 
See Fishery. 61 Cal. 46 = A.I.R. 1934 Cal. 461 . 

-S. 4 — Infringement right of privacy — Occupier 

of house — J f can maintain suit. 

Where a customary right of privacy is infringed, an 
occupier of a house has a right to maintain a suit under 
S. 4 of the Easements Act, even though he is not the 
owner. {^Su^aiman^ C, J, and Rennet. J,) NIHAL 
ChanDz;. Mt. BhaGWan Dfi. 159 I.C. 683 = 8 R.A. 
496=1935 A.L.J. 1131 = 1935 A W R. 1109 = A.I.R. 
1936 All. 1002. 

• ' 'S. 4 — No easement — Exclusion of dinner from 

land. 

The right which involves the total exclusion of the 
owner of the soil from its enjoyment, such exclusion not 
being physically necessary for user by person claiming it, 
cannot be claimed as an easement. {fVild, J.C and 
Milne, A,/,C,) JAMIATRAI MANJIMAT. v, GOUMAL. 
26S.L.R. 267 = I.R. 1931 Sind 34 = 130 IC. 646 = 
A.I.R. 1931 Sind 1. 

— S. 4 — No easement — Right to water — Claim of 
ryotwaii landholders against Government . 

The ordinary right of ryotw'ari landholders against 
Government to water sufficient to irrigate their fields is 
not an easement within the meaning of S. 4. It 
is an incident of lyotwrari tenure, whether it be regard- 
ed as having a contractual or proprietary origin. 
{Wallace and Krtshnin Pandalai, JJf) BaSAVANA 
Gowd V, Narayana Reddi. 64 Mad. 793= I.R, 1931 
Mad. 747=133 I.C. 607 = 33 L.W. 681 = A.I.R, 1931 
Mad. 284=61 M.L.J. 663. 

S. 4 — Profit a prendre — Proof of. 

A right in gross or profit a prendre may be establi^hed 
by the same sort of evidence as is used to establish 
either a profit a prendre appurtenant or an easement in 
thq ordinary sense of the word. 5 Cal. 945; 19 Cal. 544 
and 14 C. L J. 572, Kef. {Gnha and Bartley, J J.) 
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any right of property by appropriating such percolating^ 
water, yet it is possible for an owner to be guilty of a 
breach of contract, if by appropriating underground 
percolating water from his land, he causes diminution 
of a supply which he is obliged by law to maintain. 
(1897) A. C. 129, Kel. on. {Wallace and Kushnan 
Pandalat, //.) BaSAVANA (iOWD v, NARAYANA 
i Reddi. 54 Mad 793=I.R. 1931 Mad. 747 = 133 
!I.C. 507 = 33L.W. 681 = A.I.R. 1931 Mad. 284 = 61 
I M.L.J. 663. 

— S. 7 — Percolating water — English rule — 

I Applicability to India. 

i The doctrine of percolating w ater flowing underground 
' in undefined channels as settleil by English decisions 
I should not be applied to the water carrietl in the sandy 
I bed of an Indian river in the dry months betw'een 
I monsoon to monsoon. Necessary modifications must be 
i made in the English law of flowing water to make it 
i applicable to the tropical countries. t.Case*law' referred 
I to. {Wallace and Krtshnan Pandalai, J J f) BaSAVANA 
I Gowd Narayana Reddi 54 Mad. 793 = I.R. 

! 1931 Mad. 747 = 133 I.C. 607 = 33 L.W. 681 = A.I.R. 

I 1931 Mad. 284=61 M.L.J. 663. 

I S. 7 — Percolating water —Right of property — 

^ Interference, if actionable. 

j Pandalai, J . — As betw’een owners of land no one has 
; a right of propeity in water flowing underground in 
! undefined and unknown channels by percolation. As a 
\ consequence of tliis, one owner has no right of action 
against another, who by sinking wells or by other works 
on his ow’n land, draws off and appropriates the under- 
ground percolating water which would otherwise have 
flowed into his well or stream and makes it unavailable 
to him and this even W'hen it is done from an improper 
motive or maliciously. But that other owner cannot go 
on his neighbour’s land, dig there and take the under- 
ground water found there and justify his action because 
the water was running in undefined channels, as that 
would be trespass and be an actionable wrong. These 
things should be done on one’s own property. Chase- 
more v . Richards, 7 11. L. R. 349, Acton v. Blundell, 
12 rvl. L. W. 324; Mayor, etc.t of Bradford v. Pickles, 
(1895) A. C. 587 and Ballard v. Tomlinson, 29 Ch. D. 
Il5 at p. 125, Ref. {Wallace and Krtshnan Pundalai, 
JJ.) BASAVANA Gowd v. Narayana reddi. 64 
Mad. 793= I.R. 1931 Mad. 747=133 IC 607 = 33 
L.W. 681 =A.I.R. 1931 Mad. 284 = 61 M.L.J. 663. 
S, 7 — Privacy — Acquisition of right. 

There is no inherent light to privacy and such a light, 
if it can arise at all, can arise only by prescription, grant 
or local usage. 5 C. W. N. 47 and 1 19 I. C. 833, Foil. 
{Ross and Scroopc, J J.) KKSHO SaHD v. Mr. MUK- 
takiman. 10 Pat 280= I.R. 1931 Pat. 323 (2) = 
133 I.C. 163(2) = 12 Pat. LT. 714--A.I.R. 1931 Pat 
212 . 


ARJUN KaiBARTA V. MaNORANJAN De BiiOUMIK. j — 7—^Right to water — Construction of groyne — 

61 Cal. 46 = 161 1.0.813 = 7 R.C. 176 (2) = A.IR. Acgmut.on hy prescription. 

1934 Cal. 461. 'Phe right to take from an irrigation channel such 

—Ss. 6 and 13 — Continuous easement — Right to w’ater as may be reasonably required lor the cultivation 
dram sewage, of a second crop of the customary character upon the 

The right to drain latrine sewage on to a servient suit land and for this purpose to construct, whenever 
tenement is a continuous easement. {Thom, Niamatul- necessary, a chappakatu or temporary groyne of the 
I ah and Bennett, J J,) Brij MOHAN LaL z'. Hazari required length in the bed of the irrigation channel is 
LAL. 160 I.C. 879 = 8 R.A. 666 = 1935 A.W.R. 1613 not of too indefinite a character to be capable of acquisi- 
= 1936 A.L*J. 1330 = A.I.R. 1936 All. 90 (F.B.). tion by prescription. Beaston v. Weate, 5 El. & Bl. 986, 

S. 7 — Percolating water — Diminution of supply Ref. {Sir George Lowandeil) VeNKaNNA v. SWET.a- 

^Breach of contract, CHALAPATI RaMAKRISHNA RaNGA RAO BAHADUR. 

Pandalai, J. — Though no ‘one, not even the owner of 68 I. A. 196 = 64 Mad. 427 = I.R. 1931 P.C. 120= 131 
the soil under which the water flow’s, has any property 1.0.312 = 63 C.L.J. 499=1931 M.W.N. 817 = 33 
in the percolating water till it actually reaches a defined Bom.L.R. 929 = 35 C.W.N. 606=33 L.W. 716=A.I. 
channel and though there ij therefore no infringement of R. 1931 P.C. 128 = 61 M.L.J. 1 (P.0,) 


O. D.— II— 8 



115 THE QUINQUENNIAL DIGEST, 1931— 1935 116 

EASEMENTS ACT (1882), S. 7. [ EASEMENTS ACT ( 1882), S. 8. 


S. 7 — Ktght to water — Xy itwari temnt. 

A j 'votwari tenant has no right of easement in res- 
pect (ft the water supply from a particular channel. 
\n\dliice and Fandalai, J J.) HaSAVANA GOWD 2 /. 
Nakavana kEDDi. 64 Mad 793 I.E 1931 Mad. 
747 - 133 I O 507 - 33 L W. 681 - A.I.R. 1931 Mad. 
284 - 61 M L J. 563. 

“S. 7 — Ddfendant making aperture in his wall ' 

facing (tie o/ plaintiff — IHaintiff refused petmmton 
by Afa at, I f al Committee to rane wall ohcti iicting opet- 
lure '^int for tn function — Proper relief. 

I )cf<‘ti(lant opened door and windows of his wall fat mg 
]damtiH’s site. Plaintiff was refused permission by the 
Municijial Committee to tonstnict a wall in front of the 
aperture. 'Pheieupon plaintiff filetl a suit for injunction 
for t losing the door ami wiinlows. Injunction was grant- 
etl l>y the low’tir apjrellate C!ourt on the ground tiiat the 
Mumi'ijj.d (ajiiimittei* had refused permission to build a 
wall. 

J/elit^ that that was not a legal ground for granting 
the injunction, tliat injuiKJion was not the proper lelief 
but that the thn*ateneil injury t*) jrlaintiff could be amply 
rerlressed by gi.int of pecuni.iry ( omjrensation. {Tek 
C/iand, /.) Kashi Nami 7 ^ Kam Jiwan. 148 I.C. 
224 6R.L 520- A.IR. 1933 Lab. 847 

" 3. 7 (b )‘ to optn apeeturec tn will — 

I a nuts of . 

Kveiy ownei has got the right to open apcituies in his 
own wall and uidrss, by doing ^o, he inViidcs the jrrivacy 
of any other ine-exisling and well-establislied riglu vested 
in Ills luighliour, the latlt i < annot foico him to dose the 
apeiluies. 'Pile neighboui ’s leniedy is to build on his 
own bind or otherwise olrstiu^t the apeilures. {Tek 
C/iand, /.) Kashina III 7'. Kam Iiwan. 148 I.C. 
224-6E.L. 620 -A.I.R 1933 Lab. 847. 

■'■■8. 7, III. (e) — Night to \upport — Infringement — 

Remedy — Injuiu tion 

Wheie an .u t thieatoning <l.inger to a person’s land is 
sue h, th.it injury will inevitably folhjw’, .i ^'ouit may 
grant a perjretual injunction resti. lining the continuance 
of that .ict, e\tn tlnaigh no damage has ai'tu.dly occurr- 
ed before institution of suit. Wheie therefoie a jrlamtitt 
tiles a suit foi injumlioM against tire defendant who lias 
cut down the land mar llv lorninon boundary line, with- 
out le.iving such .i slope ,is would for ni .m angle of 
repose ,n Iff I iiate foi the snppoi i of tlie poition of the 
jilaimiff's hind lying .d«)ngside the bound.u y lint , the 
(\)Uit should giant the injumlion it it is jjitned that if 
the tutting be left as it is, (he bink of the cutting is 
bound to slip sfMjnei oi l.itei, injuiy to the jilaintift’s l.mtl 
will tnevil.drlv follow. Paltnon v. Gil ford 18 Kq. 
25d .md 24 ( .d 2()(), Kel. f)n. {Page. C J. and Myi 
Pii.J) MiNu.src i)vvE\. 11 Rang. 47 -I R. 1933 ' 
Rang. 61 143 I C 292 A.I R 1933 Rang 18. 

S. 7 III {q) -Night to support — Xature and ^ 

extent of. i 

The Tiglit to till* siijipnit of l.md in its natural state | 
vei in ally o> the .sub;ai ent strat.i ami laterally by the! 
a<lj iceiU soil, is a right tt» which the tiwner i>f tne surtaie I 
is of i ummori right / /t/c enlitleil. 'I'he right of 
.III owiu I of land to tlie support fro adjai'ent or sub- 1 
jacent soil it m>t that the Mib>'ance sup|)otting his c.oil | 
shall m»t I)t* retn<3ved, but that tire enjoyment of his land I 
be not ilistui bed by the iemo\.il of its support. Kiiglish 
( ase l.i w ievi'*wed. {/\jge. C. J. and Alva Pn, /.) i 
MiNtJS l)\VKV. llRang.47-LR 1933 Rang 61 [ 
- 143 I.C. 292 A I.R. 1933 Rang, 18. 

S. 7, III (e) —Supp 'tt to land tn natural eondi- , 

— Aw;/ for itifuni tion — .At tual damage not necce^ary. j 

Every landowner has a right to the support of his I 
Jaml in its natural state It is not an easement, it is a ' 


right of property. In a suit for injunction restraining 
the defendant from interfering with plaintiff’s right of 
support, it IS not necessary to show that the plaintiff has 
sustained actual damage. It is sufficient to show that 
the injury is imminent and certain to result from the 
defendant’s acts. {Alitter, J.) T.AMt.UK TRADING 
AND MaNUPACIUKING CU., LTI). V. NAKADWIP- 
CH ANDKA Nandi. 69 Cal. 363 I.R 1932 Cal. 488 
- 138 I C. 667 = A.I.R. 1932 Cal. 542. 

S. 7, III. (h) — Precanous utpply of suiter — No 

right of casement. 

Where there has been no continuous and consistent 
u^e of the water by the owner ot lands lower down, by 
the aid of which he could raise his tiops and which 
couhi be deemed beneficial, in some years the water wras 
insufficient and in some years it was excessive, he cannot 
be hehl to have obtained any prescriptive right to the 
.supply of watei in suflicieiU rjuantity. {Peadey^C J. 
and Baidswtlf J.) AVYANNA v. Sl't'HETARY OK 
Si Ai E i<oR India 56 Mad 696 -6 1 R. (Mad ) 110 
-145 I.C 594 -- 1933 M. W.N. 517-38 L. W. 208- 
A.I.R. 1933 Mad. 646-65 M.L J. 179. 

S 7. Ills, (h) and (j ) — Riparian osoneis—Dam 

put up by upper oioinr —Suit for deem/ atton and tn- 
f mutton by lower proprietor — Po/m of decree 

Elamlills as lower ripaiian proprietors sued the upper 
iiparian proprietors comiilainmg that the putting up of a 
clam by the defendants higher up interfei etl WTth the Howr 
ot w'ater m the stream and claimed a (let iaration that the 
defemlants had no right to ustj tlie water foi inigation, 
a tiiiectioii for the demolition of the clam put by the 
(lefend.ints and foi a permanent injunction pinhibiting 
tlie defendants fium ever jmttmg up a dam across tne 
j nvei. Tlie defendants in their written slatenient I'laimed 
that what they diil was in the exeicise of their riparian 
lights as upper owners ami oid not plead any special 
rights founded on (ontract, custom or j)resci iption The 
lower aiipellale fouit framed the iiijum tion in the form, 
that the defendants aie prohibited from putting up such 
a dam. IS will cause (iimiiiulion to the fi<jw of water to 
which plaintilfs w’ould be entitled. 

Z/i/f/, that in tlij light of the rights decl.ired by Ills. 
(/Oand(/)of S. 7 of the Easements Act, the proper 
decree to be passed WMS to declare that the deftndanls 
aie entitled IosulIi lights in the siieam as belong to an 
up|)ei iipaiian owner and that they aic not entitled to 
|)Ul up the dam comjilained of in the plaint, .ind to res- 
train them, their agents and servants by an injunction 
fiom interfei mg with the stream in such a wm> as to 
tlimmish matciially the rl )W of the stream {Varaia- 
chanar. /.) .SfI'HIIR \.MM IN(i \ AVVAR 7C ANANDA 
PM)AY.u;hi. 152IC. 413 7R.M 225=1934M.W. 
N. 1099-A.I.R 1934 Mad. 583-40 L W. 373-67 
M.L. 373. 

s, 7 Ills, (j) and {\i)—Ripatiaii rights— 

rppe/ and lower oicners — Rights of. 

Uiulei ceiiain cii cumstances, ami provided the flow of 
water in the stream is not .natcri illy prejudiced and 
inteifered with, an upper riparian owner may have a 
right to (livei t water foi the purposes of irrigali m even 
by the putting up of a bund. {I'aradacharia/ . /.) 

SEPHURAM MANOA AYYAR ANANDA PADAYACHI. 

152 10 413-7 R.M 225- 1934 M.W.N. 1099- 
A.I.R. 1934 Mad. 583 - 40 L.W. 373 = 67 M.L. J. 373. 

— S. 8 — Right to lagan tn rtzer ghat — Acquisition. 

'Phe owner of a river ghat has the power to divest 
himself of a rert.ain portion of his absolute right and 
create an ea.sement on the back portion of the ghat in 
favour of the person to whom the front portion was sold. 
Thus the right to lagan may pass as an easement 
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EASEMENTS ACT (1882), S. 10. 

{Da/al, /.) BRIJ MOHAN DAS r. BHIKUJI. I.B. 1931 
All. 205-129 1 0. 717=1931 A.L J. 267-A.I.R. 
1931 All. 297. 

"" 3. 10 — Mortf[a^or — Right to create easement tn 

mortgaged land. 

Mortgagor has no light to create any easement over 
the mortgaged land, to be detiirnent of the mortgagees 
without their consent. 85 P R. 1902, Rel. on. {Bhtde, 
J.) JHANDU Lalt'. Munshi Ram. 1491 C. 949(2) 
= 6 R.L 766-A.I R. 1934 Lah. 199. 

S. 12 — Claimant of easement need not be owner 

of the property. 

Wheie a person is in possession of the property on 
behalf of the owner and enjoys the easement, he can 
claim easement under S. 12. {K'endall, J ) NiHAL 
Chand V. Mr. Bhagwan Dki. 151 I.C. 141- 7R.A. 
94-AI.R.1934 All. 527. 

S. 13 — Applicahility — Easitnent of necessity — 

Lands held under temple in lieu of services — Channel 
passing through temple lands — Right -V grantees to flow 
of water. 

Piaintitfs were hereditaiy persons entitletl to perform 
“Rudiajapam” in a temple and the two detendants were 
the trustee and manager of tiie said temple. It was 
alleged that certain lamb weie let to the an^estois of the 
plaintiffs as mamyarn for the sei vices iiertormed by them 
to the tenple, and havl been in their exilusive enjoy- 
ment foi a long time, that they had a rigiit of iiiigatiuii 
and diamage as an easement through ceitam kanni" and 
a tunned in a cliannel, but that the defendants obsti act- 
ed the flow of water by lenK'vmg the tunml. Tliey 
therefore prayed for a mandatory injiim'tion to direct the 
defenclapts to restore the kannis and the tunnel Both 
the lower ('ourts found that the plamtitfs were cMititled 
to the lands m question and that they had no other 
source ot irrigation than kannis obliler.ited by the 
defendant 

//eld that the facts found clearly warranted the 
application (jf the principle of S, 13 of the basements 
Act. (y iiradachartar, J.) MU J H AbACAPJ’ \ 

V. NAVANEKTHESWAKA (itJRUKKAL. 158 I C. 987- 
8 R M. 393 - 1935 M. W.N. 538 -- 42 L. W. 183 =- A.I.R. 
1935 Mad. 668 - 69 M.L J. 42. 

S. 13— Easement of necessity—What is. 

An easement of necessity is one without which the 
piopeity retained upon a seveiance cannot be used ,it 
all, not one which b merely necessary to the leasonable 
enjoyment of tliat propel ty. {IJunhley, /.) DaW 'i'lN'r 
z . Maung Kywe. 154 I.C. 468-=7R.R. 306 - A I.R. 
1935 Rang. 56. 

S. 13-- /iasement of necesuty — Right of passage 

for sweeper. 

No east ment of necessity can be granted unless the 
easement is necessary for the enjoyment of the propeity. 
Sw’gepers passing through rcNidential houses would give 
rise to such a state of inctmvenience as to make the 
houses for all prai tical purposes uninhabitable for people 
of ordinary decency and cleanly habits. Wheie plain- 
tiff b houses were solely dwelling houses anti the lo ality 
was one in which respectable people dwelt and the part 
over which the tight of sweepers to carry buckets aftei 
■ leaning plainiifl’s latrine was claimed, was already being 
used by the sweepeis who carried buckets from the 
’efendaiit’s latrine, 

//eld, that to compel the plaintiff to have his night- 
^ Jil buckets earned out through the houses would des- 
*ioy as residential dwellings the- bouses which were the 
'>ioper ties sold by the origi lal owner of the whole plot 
f land as dwelling-houses and as such it was an ease- 
•'lent of necessity. • j 


' EASEMENTS ACT (1882). S. 13. 

l/eld further^ that the hardship inflicted on the owner 
of the servient tenement wms notveiy gre.'it, because 
the sweepers who served (lie Jilaintiffb latrines would 
only pass along the path alieady u-ed to a great extent 
by the sweepeis who cleanctl defendant’'^ latrine, and 
they would walk along the path with two biukets instead 
of only one. {Hagl.y, /) DAW (iVAN r- U. ^rA^JNG 
M\UNG. 156 I.C. 775-8 R R. 46 A.I.R. 1935 
Rang. 127. 

[Affirmed on appeal 13 Rang 74S - \ I R. Rang. 

3. IZ'—Eascnit'nt of necessity — Tpan\ftr of part 

of tenement l.y ownei — Easement \ neees\ai y to the enfoy- 
ment pass — -Right to take night sot I buikets through path 
at back — Implt d easemmt . 

Where the owntM of a tenenit nt gt ants a pait of the 
tenement as it is then iiseil and enjoyed, tlreie will pass 
to the gr.intee all tho'^e continuous .iml apjrarent ease- 
ments (or qiiaM-e isements), or in otnei words, ill lliose 
easements w hii h ar e iit‘ 1 . essai y to the* reaMinable iMijoy- 
ment of the property gi.iiUeil, .riul wlin Ii Iiave been used 
ami are at the time (d the grant U‘-ed by the mviaas of 
the entnety for the benefit of the part giantcd. Wheie 
the owner of thiee cuiitiguous Inmsi's huing a path 
running at the bai k used for the laiiiageof mghisoil 
buckets from the Ikmiscs to the jnibln K^al, selN one or 
moieof them to otlieis, it is obvion^ th.rt there i'' .i t'om- 
mon inttntion on tlio jeut of the vendor ami pun haser 
or purchaseis that thmeaflei tlx; night soilbiukets 
sluruld be taken to the public road along the path at 
the back in the manner in wlm h they vvi n* being t.iken 
before, ami an irnjrlied ea-eimiit to that eiieit ii'sults 
frmn and i*' am illar V (t; (he conveyami ot the liouses. 
{Page, C.J. and lia { \ J,) DaW (iy \N 7> MaiiNCJ 
Maung 13 Rang 748- -1G0IC 796 8 R.R 431 = 
A.I R 1936 Rang. 58. 

S. 13 Easement of netes^ity —Tianyfii of agrt- 

iultural plo's to tt n int ‘-I'enanf \ ii'Jit to easements 
neeessdf y f a grit ultin al put pos, 

If for the enjoyment ol the agiii uUnial jrlots the pos- 
se^'Sion of which has b'(;n tiansterierl by the Zemimlar 
to the tenant, it is m‘iess.iiy for t!x, tenant to enjoy for 
agricultur.d puiptiM's (eilain tasennents in tlx' land ot 
the vill ige site whxh belongs tn tlx /emindar, under 
S 13 of the Kaseriients A<t, the ten.int is' entiileil to 
tho^e easements, {Hennit, /) SAKIU I'KAsyj) i>. 

Lal 1934 A LJ. 662 -150 I C 1117 -7 R. 
A. 84 -3 A W.R 796- A.I.R. 1934 All 802. 

S. 13 (h)—Tran\/e/ ot land u 1 1 gatid by water 

ftom transferoPs tank -Rights of tronsfc i it. 

Tiansferee of the latxl is only f nlith'd lo tlx* tnjoy- 
inent of lh.it e.iseinent right whuh existid when the 
transfer took pi. ice, in tlu* .ihsLixe o‘ intmirnn to ^how 
that more right was (order red by the grant. Right winch 
the transftree of the laml^ gets utxh r .i I'eed of transfer 
i*' the light to t. ike w* iter to i iiltiv.itc tie hinds .is it is 
cultivated at the time of the grant aixi nothing more. 
Where the land is one 'Top land al the time uf tlx* grant, 
the tran‘'feree has the i.glit of t. iking the wat^x fic-e only 
for the fust «.rop cultivation, .iixl if lx; t.d-ces .my water 
for the second crop ('ulti v.ition, he will in l.iw )«* liable 
to Compensate the /fxnind.ir by m.ikmg him jxiyment 
for us use A.I R. I9l7 R ('. 42, Dist; A I R. 1924 Mad. 
108; A I R. 1924 Mad 813 and A.I K. 1933 Mad 94J. 
Kef. {Afadhavan Nair, J) Ra.MASWami KWIYA 
\ \ICKER 7c IRRULAIMM I’ll RAl. ICO I C. 471 8 R. 

M. 650 -1935 M. W.N. 1065 - A I.R. 1935 Mad. 996. 
S. 13(c) and (d) — 'Applimbility - Right to sub* 

merge adjacent lands — A quiMton of n gut 

The proprietor of an estate constru< u d an nrigaMon 
tank. Subsequently the estate v\as p.irtitioned into 
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two estates but a considerable part of the tank bund 
^(i bed were kept in '.,ommon: later on, the Court of 
Wards who had taken over the management of one of 
the estates conveyed lands including a portion of the 
tank bund to the plaintiff. Tfie proprietors subse(|utntly 
repaired the tank and the plain ti ft apprehending sub 
mer.sion of his lands sued for an injunction to restrain 
the t'‘tate holdci.-t from doing so. 

//<'/«/ (per /\V///y, that the right to submerge 

the adjaient lands < oukl not be claimed by the alienat- 
ing proprietor as an eas-emtnt falling under (c) and (r/) 
of S. J3. (A'umaraizvami Sastn and A*etily, 
CaJAPATHI KkIShNA CHANDKA DEOt'.KaJAH 0I‘ 
ViziANACAKAM. 135 I.O. 349 -I.K. 1932 Mad. 93- 
1931M.W.N. 23- 33 L.W. Ill A.I.B. 1931 Mad. 
661 t2; -60M.L J.662. 

• 'Ss, 13 (e) and 21 — Grant of nj^ht of Itujy 
tn j^eneral terms — h't/fiht of passof^e for putty cleaner, // 
tnchnied—i.onstruttion of ^rant— fuisemint of netesstty, 
1 he pi<iiiitiffs anti delcndants owned houses abutting 
a coiirt*)ard, the ownership of which was in di‘'pule. 
liy an 

award, the (.ourt-yard was declared to belong to 
the pluiiitifls but the defendants were given a right of 
way over it f(jr ingress to and egress from their house. 
1 he defendants subsequently constructed a new privy to 
their house and allowed the cleaner to pass through the 
couit-yard. In a suit by the plaintiff, 

y/e/d, that (r) where a grant or way by a deed is in 
general leiins, it should be liberally < onstrued < onsisteiitly 
with the surrounding (.ir(.*urnsiance.s of the case, without 
restriction to the use that was made of the way at the 
lime of the grant and so the grant in the present instance 
included the light now (burned, (//) even otherwise, the 
defendants were also entitled to the right now claimed 
as an easement <jt necessity. (Case-law Kef.) (Pai/iar 
and Murphy, JJ.) MaNEKLAL V, MANKKbAb, 67 
Bom. 186 -141 I,c. 686 I,E 1933 Bom. 120 = 34 
Bom.L.K. 1150 A.I.R 1932 Bom. 574 

S. 13 {i)^-ConttntiouK ea^enunt ^-A^rtcnltnml 
tank Atf'fit to inundate lands by storinii water — l^atti 
between eo^otunei s- — Kiyfils inter se, 

1 he suit i.ink was built about 1«S|3 and it was in- 
umlaling the binds u, (|uesiion till the breach in 1S78. 
Ihe plaintifl puich.ised a poiiinn of tlie tank bed in 
loW Irum the Court of Wards whuh was managing one 
of the two estates, whi^h as between them owned the 
entne tank. After the estate was handed ovei by the 
( ourls of Wards to the /emiiid.ir, he repaired the tank 
about 1910 .lij a re.^ult of w hich the tank bed liedonging 
to the plaintiff was flooded, ‘riie plaintitf sought to 
restrain the ownei ^ of the two estates from making the 
rep.urs and to 'demolish the bund erected by the defend- 
ant. 

Held, treating the right to inundate lands by stoiing 
water in iiiigaiion tanks as an easement, the easement 
eontinued ui bivour ot the delendant even though at the 
partition between the defendants predecessor and the 
veiuloi of the pl.muitt, there wa^ not reservation of the 
CcUement and the pl.untitf h.id theiefore no right to sue 
for (l.images ot restrain the lepaiiingof the bund unless 
there was .my negligem e in the repairs. Under the 
Indi.in Law im e.xi)ress leseivation is necessaiy for 
t he ♦..est inent to continue in favour of the* grantor, 
yAumai.nu'amt Sastn and AV///y, //.) CajapaTHI 
Krishna (’iiANi)kA Deo z- Raiah ok Vizianaoa- 
RAM. 135 I.C. 349 I.B. l932Mad 93-1931 M.W. 
N. 23 33 L.W 771=A.I.R. 1931 Mad. 661(2) = 60 
M.L. J. 662. 

S. 13 (f ) Linds not being ccnti guous ght of 
d rat ftage — Proof. 


The case of a plaintiff who has meiely acquired the 
right to discharge his water on to the intervening land 
i and the case of a plaintiff who has acquired Ihe right of 
e'arrying it across that intervening land and discharging 
it uprjn the land further away are quite different. In 
the former ease he is not entitled to sue the person who 
is on the other side of the intervening land whereas in 
, the latter he may lie entitled to do so. 

Held, that under the circumstances, the plaintiff was 
entitled to carry his w'ater by means of a syphon sluice 
Under the (iovernmeut channel up to the boundary 
of the defendant’s land and there discharge it into a 
channel over that land {/Beasley, C. /. ami Pardszuell, 

/.) Aravamuda Ayvangar V, Srinivasa Chet- 
TIAR. 151 1 c. 1041-40 LW. 483-7 R M. 164 = 
1934 M.W.N.llO- A.IR. 1934 Mad. 632. 

S. 15 —AcguiMtion — Co7>ernmeNt land in occitpa- 

i tion of person with limited right. 

S. J5 of the Easements Act insists on a period of 60‘ 
years user not merely when the easement is claimed as 
against the f Jovtrnment but over any property belong- 
ing to Oovernment The word “belongs" in the section 
should not be restricted to cases where possession and 
ownership continue to remain with the fjovernment and 
the clause applies to cases where any person with a 
limited right is in occupation of land belonging to Gov- 
ernment. {Varadachariar, /.) CHINNASAMI GgUNDAN 
r. Balasundara MUDAIJAR. 40 L.W. 514=161^ 
IC. 216-7 R.M. 200-1934 M.W.N. 1042 -A.I.R. 
1934 Mad. 575 - 67 M.L. J. 262. 

S. 16 — Acquisition by prescription — Animus, 

A person cannot acquire an ea.semenf unless he acts 
with the knowledge that it is a case of a dominant and 
a servient tenement and that he is exercising a right over 
property which dues not belong to him. Where the 
defendant has consistently claimed ownership in the 
land, he cannot claim to have acquired an easement as 
the user has not been with tlie animus of enjoying the 
easement as such in the land of another. The question 
ot immemorial user has nothing to do with it. (Ca'«e- 
I.iw referred.) {/laker, /.) .MAKGhABHAI z/.M(/I IBH AI. 

66Bom 427-I.R. 1932 Bom 503-139 I.C. 671 = 
34 Bom L.R. 1016-A.I.R. 1932 Bom. 613 
[R. 35 B.b.K. H4(l4f0.] 

S. 16 — Atf/nisition by prescription — Joint pro- 

perty — No easement can be at gut red > 

User which is neither physically capable of prevention 
by the owner of the servient tenement nor actionable, 
cannot support an easement. This principle applies both 
to affirmative and negative easements. So l(mg, there- 
fore, as the two tenements were held in joint ownership, 
there can be no a('(juisiiioM of an easement by prescrip- 
tion in fav\)ur of one tenement against the other. 
Sturges V. Rndgman, 11 (.M). 852; 28 Bom.r..R. 1000 
and 19 Cal. 2.53. Foil. (Raker,/.) MaROHABHAI v, 
Motibhai. 56 Bom. 427 = I.R. 1932Bom. 603=339^ 
I.C. 671 = 34 Bom L.R. 1015 A.I R. 1932 Bom 613. 

S. 15 — Ai f/uisttion — Relief as to ownership of 

property — Whither inconsistent with ensemcfit. 

Beaumout, C,/. — There is n<^ reason why if the 
owner of a piece of land proves that for 20 years he 
has in fait exercised a right of passing and re-passing 
over adjoining land nec 7>t nee claim nec precario, he 
should be unable to establish an easement of w^ay over 
such adjoining land merely because when he exercised 
that right, he believed he had a right of ownership in 
the adjoining land, which right he was unable to esta- 
blish in a Court of Law, (Beaumont, C,J, and Rang- 
nekar, //.) TaMANBHAT v, KRISHTA CHARYA. B 
I R. (Bom.) 33-144 I.C, 998 = 35 Bom.L.R. 144 = A. 
I.R. 1933 Bom. 122« 
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S. 16 — Acquisition — User as ''occupier** and as , 

— If can be tacked on, 

S. 4 of the Easements Act shows that not merely , 
4he “owner” but even an “occupier” may acquiie an 
casement and there is no prtma facte reason why the 
enjoyment of a person as an “occupier” should not be 
tacked on under S. 15 to his enjoyment as “ownei”. if 
there is no interruption in his user. {V aradachartar^ /,) 
Chinnasami Goundan V. Ualasundara Muoa- 
UAR. 40 L.W. 614-162 I.C. 216-7 R.M 200-^ 

1934 M.W.N. 1042- A.IR. 1934 Mad. 675- 67 M. 
I,. J. 262. 

3. 15 — Applicability — Specific grant. 

In a case not of prescriptive easement but of one 
arising from a grant, it is not necessaiy tor the plaintiff 
to establish 20 years' exercise of the right of easement 
or its continuance till a time within two years before the 
institution of the suit. {Niamatu/lah, J.) 11a BIB 

ULLaH V, MT. GaNESH Dai. 160 I.C. 601 -7 R.A. 6 
-AI.R. 1934 All 447. 

— — S. 16 — Construction — Pathway — Right of way — 
Acquisition by prescription — Conditions. 

To support a claim to a prescriptive light of way over 
a pathway, the pathway mu^t be enjoyed peaceably and 
openly as an easement without interruption for more 
than 20 years. It is not necessaiy that it should be used 
every moment to constitute enjoyment. Osvition of 
user is not an invariable indication tlie obeyance of 
enjoyment of a right, that is, it is not incoiiMslent with 
the conunuance ot the enjoyment of the right. Cessation 
of user for a lime while tlie light is being aujuire.! does 
not stand on a different basis from that where the right 
has aheacly been ai.\juirtd by user for 20 years But ,ni 
enjoyment physically inrapable of interruption would 
not confer any right of e.isernent by prescription. (Mit- 
ter J,) JOGKSH ChaNDKA ROY v, SaCIICHANDA. 
155 I.C 833-7R.O. 633-60 O.L J, 412-AI.R 

1935 Cal. 282. 

Ss. 15 and 2 (b) — Customary easement and <'as 

tomary right — Dtstinction between — Right of passage by 
villagers through another field to Government forest not 
an easement but a rustoinary right. See EA-SI'MENI S 
AC I S, bS. 2 ib) AND 15. 29 N.L.R. 85-A.I.R. 1933 
Nag. 74. 

Drainage channel acres t publu pathway 
— Owner of higher land dischai ging water through 
channel to Icnver land — U^er for over twenty ye.irt — 
Effect , 

Where an underground channel had been in existence 
between tlie lands of the plaintiff and defendant across 
a public pathway, for over twenty years to the know- 
ledge of the public authorities, and the plaintiff had 
been accustomed to discharge the water fiom his land 
throught his channel on to the defendant’s land, and 
it appeared that the channel was a pucca one (onstrmt 
ed with brick and chunam covered over with stone 
and the public authorities not only did not object to it 
for all these 20 year«, but actually approved of it as a 
public convenience. 

fields though an easement in the strict sense of the 
term may not have been acquired against the vSerretary 
of State — the enjoyment having been short of 60 years 
— whether it is called an easement or licence or grant, 
the ch innel must be considered to have been u^ed by 
the plaiutiff in a lawful manner, and that the plaintiff | 
was entitled to maintain an action against the defendant 
when the latter interfiired with the plaintiff's user of the • 
channel. {A'rishnan Pandalat, /.) GURUNAIDU v. 
Kanakayya. 1521.0. 659-7 R.M. 266- 19.34 M. 
W.N. 697 = 40 L.W. 281 -A IR. 1934 Mad. 643 = 
67 M.L.J. 382. 
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— — S. 16 — Evidence of long enjoyment — Court should 

vtero It as prescriptive right. 

Where there is evidence of long enjoyment in a parti- 
cular wray, it is the habit and duty of the ('ourt, so far 
as it lawfully can. to clothe the fact with light. The 
plaintiff’s case wms held to rest on a prescriptive title, 
\liIort^ A.C J, and R ulwant Sahay^ /.) KaDHA- 
KISHEN V. Sundar Mal. 6 R.P. 431 = 148 I.C. 215 
-A.I.R. 1934 Pat. 11 

S. 15 — Fishery — Right in gross — Custom — 

Validity of — Payment of fee per head of persons fishing 
— Antagonistic to the idea of the right enjoyed without 
leave and license. Stc Ea.SkMEN'IS ACT, S. 2(b). 37 

Cal.W.N.18-A.I.R. 1933 Cal. 639. 

-S. 16 — Interyiiption** — Meaning of. 

The term “interiuption” refers to an adverse obs- 
truction and not a mere discontinuance of user. (Mitter^ 

/.) JooESH Chandra Roy Sachchanda. 166 
: I.C. 833 = 7 R.C. 633 = 60 C.L J. 412= A.I.R. 1936 
I Cal. 282. 

S. 16 — Light and air — Dimunition by erection 

of building — Inf unction — Grant of. 

The mere fact that the plaintilf posses'-es a presciip- 
tive right to light and air on the propeity of the clefen- 
' dant is nut by itself sutiicient to justify the giant of .an 
injum tion for demolition ot a w’all or against closing a 
wimlovN. In order to pass such .m ordei, it is necessary 
to slum’ that the obstruction loniptained of amounts to 
! an *a('tio:iable nuisaiK e*. Where ihe loss of light and 
air is substantial .md pecuniary compensation cannot 
atfoid atlequate lelief, the l\)urt may direct the defen- 
(iant to ro<'on''Trmt the building. (Tek Chand, /.) JAS 
K\UR r/. \Mi\n I)KVi 13 Lah. 806 = 1 B 1932 Lah. 
638 140 I.C. 238 = 33 P.LR 1016 = A.I.R. 1933 
Lah. 29. 

— S 15 — Lost grant — Presumption from imfncmo> 
rial use I . 

It is open to the Couit to infer a giant from immemo- 
rial user alone, when such user is open, as of right and 
without interruption. But a grant will not be infeired 
it the u^er may be explained in some other way than by 
a grant. { Jack and Nag, JJ.) ShkiK FaKIR z/. 

Mosi.km Mandal. 165 I 0. 719 = 7 R.C. 614 = 60 0. 
L.J. 321- A I R 1935 Cal. 263. 

— Ss. 16 and 16 — Obstrut tion to anctent light — • 
Remedy — fnj unction or damages, 

Whtre the defendant ob^truLts the ancient light of 
the plaintiff by electing a building and plaintiff sues for 
in junction to have the Imilding demolished or for darna- 
ges, the question whether an inpinclion shall is^ue or 
whether the plaintiff must be content with an award of 
damages must depend on the circumstances of each 
particular case. If it is clear that damages will afford 
ade(|uate relief to the injured party and the defendant 
, has not been guilty of any high handed action, or un- 
neighbourly coruhn t, an aw'ard in damages is the appro- 
priate lernedy. If the property is still substantially use- 
ful to him, depreciation in value can be met liy a clecree 
for ilaniages; but where the defendant’s buihJiiig depri- 
I ves plaintiff to a very great extent of his Irest source of 
j light and incidentally to a large extent of the beneficial 
( use of his property, damages would not be adequate 
relief. (Case-)aw' reviewed ) (Leith. J.) EllermaN 
Akrac\n Rice and Trading, Co., j.td. v. Pazun- 
DHUNO B\Z\RCo. ltd. 150 1.0.252 (2) = 6RR 
382= A.I.R. 1933 Rang. 351. 

Ss. 15 and 16 — Obstruction to ancient light — 

When actionable. 

In order to constitute an actionable obstruction of 
ancient light, it is noc sufficient th' t the light is less than 
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Ijcfoif. '1 here mubt be a sub-Uintial privation of light, 
enough to ronrier the ojLup.ition ot the hoU'-e uneoin- 
fortable a( ( urding to tlu ort-lmary notions of mankind 
and in the ( ase of bu'-irnsi, prerni'^es to prevent tlie 
plaintiff fioni Cdi lying on ids bu'«'in‘.s'> as Ix^nefit tally as 
before. 'I’he exjnc'^nai “(arrying, on the buMnes^ bene- 
fiiially” is not to* be lead as de[)en(!ing on the cjuestion 
whether or ma rlu person ^.arryir.g on the busine''S is 
likely to .1 < iiM»>ni( r. 'He itst is whethei he would 

cany oil .he bu^mes^ Ix-tRfn lally to hiin'-tll, \\ he 

th< 1 in di'-Llnirging ins duty t(j his eu'-toineis on the one 
liand or in pHsMVing Inslnnlih and facility oftiansait 
ing 1)U‘'1M< ss on I'ne othei (J.ttii/iy J.} 1'JJ.FKMaN 
AKRAUW kl(KAM> bKAlilNti (’<)., l/I’I). I’A/IJN* 
liAi/M ■ J^N/Ak t '< ) . J j I). 150 I C 252 (2; 6 R.R. 

AIR 1933 Rang. 351. 

— *— -S. 15 -Out of l>€e\ — Rii^ht of 07vHer of 
liimi. 

An owin r oi oec upn i of land has no right to .illow 
hi'' tret s to ovt rhang Ins inaghbcjui ’s l.nul, .iiid he can 

not a( 'piire sui h a light by pie^t i iption {Untie) ^ J ) 
rut KAY A 70 KIs 1IN\ (loi’A. 40 L W, 639-152 
I 0 679 1934 M VV N. 118H 7 R.M. 256 A. I R. 

1935 Mad 31 67 M L J 412 

S. 15 -'/*cnoi( of txointy yau s — Ifoio calinfot<<i. 

In at ase of at laiin to .i riglu of t aseinenl, tlu pti lod 
of twenty yeai s shonld end within two yeai^ ot the suit. 
Jt is ininial(-r lal whether thtie was oi was lUJt a period 
of twenty ytai s* user at some p'-iiod b(.>ond IvNoycais 
liefoie the date <d plaint. A ptiiod of twenty \t.ns’ u-et 
in the filtetnih ( ( nun y , tor in>tan(.e, i annot have any 
beaiiiig on a claini trj easement (/o ;///</, J.) .AktriAK 
llDSAiN Khan i<. 1'hk (Joi.i.KJiOK (ii- Di.sikici, 
HakiciMA. 147 I C 272 6RA. 452 1933 A.L J. 
616 17 R D. 209 AIR 1933 All. 623. 

• S. 15 — /Vo/\ of 010 ners flip and tuisement — Per 

No douljt as a rule, a plaintitt should not be alluwetl 
to put foiwaicl ( ontradictory pleas, but th.e plea.s of 
owneiship and easement, though im'onsistent, aie not 
eontradictoiy aiul ( .m be put bn ward in the alternative. 
The impoitant jMunf to !)<■ tonsideied in sm h a niattei is 
the (luesiion quo annno e):ent with lefcreiue to the user 
allegid hy (he plaintill; in othei words, it the plaintiff 
had used a w.iy on an a'^'Crtion ol title ot ownei, he 
('c)uld not pul foiw.iid sia li user in suiiport of .i right of 
easetmiU. lh.it view how’evei (ic>es not pievent the pul- i 
ting foiwaid of ,iltei native pleas in a suit, though at the 
tiial ()1 the suit the eliarai tei of the user and the (jUfs 
tion (){ quo ammo it would have to be decided, and, 
if the usei is pioved, one plea would have to be afliimed 
and tlie either lejevteil. 31 ( il. 5l (F.IJ.), A.l.R. 1*^24 
Cal.^tib and A I.K 1925 ( ’al 7SH, Uel. on ; 49 Mad 
82(1 (F i; ), kef (.SVaMw -I A C.) l.AXMINAKAVAN 
V. FAinii.Ai. 147 10.21 6 R.N. 114-29 N.L.R. 

330 - A I.R. 1933 Nag. 267. 

S. 16- P) i'\t n ptt on Rf httiocen tenants of same 

landlord 

Theie cannot be a prescription by one tenant ag.iinst 
another tenant of the s.nne landlonl. (ll^o/t, .4 C J 
and Kuhoant Sohay, J ^ KaDHVKJSHKN t'. SundaR 

MAh. 6 R P 431 148 I.C. 215 -AIR. 1934 Pat, 
11. 

S 15- A’/ i:ht of ter py- .*/( qm ution by preu p ip- 

tion — Rt to monopoly 

A pei''on ovN nmg laiul on one hank of arivere.m 
acquire a right by ( .isernent which would entitle him to 
use the Kind belonging tcv another owner on the other 
side ot the liver foi ilu' purpose of embarking and dis 
embarking passenger . There is, however, no law in 
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' this country which would entitle him to restrain competi- 
tion. lie cannot prevent tfie owner of the land on the 
other •"ide of the river from starting a riva^ ferry which 
is run between lands owned by him on both banks of the 
liver. In other words, there is no right to a monopoly. 

, Such an excluMv e right can be claimed only under a 
' ( lown erant. {Sulaitnan^ C.J. and Rachhpal SingA^ /.) 

! Ram Sakal z/. Na(;f.shak. 67 All 757= 157 1.0. 
i333-8R.A. 161-16 L R. 190 (Rev.)- 1935 A.L J. 
'444-1936 R. D. 133-1935 A.W R. 396-A.IR. 

; 1935 All. 481. 

' Ss. 15 and 34 — Risht to lateral support — 

Proof of imminent damper of subitaniial kind. 

\ A ''Uit for peipetual injunction i cMraining the defen- 
j dant fiorn removing tlie neccs>‘.iry lateial support, to 
■whnli the pl.unliff’s land is entitled, is .t suit in the 
! nature of a quia timet action aiul the plaintiff, in order 
I to succeed, must piove imminent danger of a substantial 
j kind, OI th.iL tlio apj/i rhendfcd injury, if it rji^es occur, 
will be 11 ' f-{)aiab]f. Therefore excavation and lemoval 
ot the t artii on Ills own laiifl by a defendant, without 
leaving sufii. jPi,t supjiort to the .idjoining plaintiff’s bind 
to enable il to leniain in its natural ‘-tate, vices not 
' /tv jc Lonsiithte an ai tionable invasion of the latter’s 
right; and sur h an ail In lonstitutea valid foundation 
for a t laiin by the adjoining plaintiff foi damages must 
be (oupleil with ailual darn ige or injury to hm jiroperty. 
{f\iqeyC J and Mya Puy /) MINUS n. DWEV. 11 
Rang 47 -X.R. 1933 Rang 61 - 143 1. C. 292 -A. I. 
R 1933 Rang 18 

Ss. 15 audll -Ri lib t to pa\i dirty loater on 

plaipitip^s site — / mint moi Kit nsei — Afeanin of — Proper 
issnei. 

I In a suit for a perpetual injumtion restraining defencl- 
I ant from passing duty wafer on plaintiff's .site, the 
' lowei ('ouit frameil an issue' “‘Does the defendant piove 
I immemorial user” and found it in the affirmative. 

I Ileldy tliat the ttim “time immiunonal" had a 
I connotation in Lnglish law' which ()bvlonsly could not 
I be appluable to Ir dian s icicty aiul cik unistanres, that 
j tlie issues in such a case diouhl have bttn, (/) Was the 
I right of way in (juestion peaie.ibly, openly, and as of 
i right, u-'ed by the plaintiff or tho'-e thiuiigh whom he 
j I'laims within tvvoyeais of the institution of the suit? 
j (//) Ls theie ovideiue of enjovment on the part of the 
1 plaintiff or those through vvliom lie claims, of sui h a 
I tharacter and duration as to justify the piesumption of 
a grant oi other legal origin (d the pl.iintift’s right, 
j independent of tlie provisions of S. 25, Limit Uion Act, 
or S. l5, K.isemei,ts Al t. {Tya^qi /) ChiNTAMAN- 
! RAO RAM (HANIIKA. 56 Boni. 82 - I.R. 1932 
Bom. 347-137 10. 881 34 Bom L R. 92 A.l.R. 

1932 Bom 130. 

S. 16 — Riqf/t to pa^s filthy water cn to land of 

j anothei — If ran he ai quit rd. 

■ A right of p.issing filthy water on to flu* land of 
I anothti I an lie acquired as an iM'-ernent. {Rtcketl, /.) 

Tarak N ath 7^ Kam Xmu. 158 I.C. 361-A.I.B. 
1935 Lah. 346. 

S. 15 —Ai^ht of way — / imitf haw to be defined. 

One of the necessary conditions of a right of easement 
is that it must be certain. Where u right of way is 
I Knmrd and allow’ed, the decree should state definitely 
the limits of the pathway. AVhen the two lermnnt^xQ 
known, the light to tlie way does not fail merely for 
want of a dtfined tr.iik between them and if the ow'ner 
of the servient tenement does not point out the line of 
such way, the dominant owner must take the nearest 
way he can. If the owner of the servient tenement 
wishes to confine him lO a particular track, he must set 



125 


CIVIL. CRIMINAL AND REVENUE. 


126 


EASEMENTS ACT (1882), S. lA 1 

out a reasonable vay, and then the person is not entitled 
to go out of the w.iy merely because the way is rough 
and there are ruts in it and so forth, {FdzJ /.) 

Kamhauv Fal 2. MDHi Mahanty. 6 R.P. 473 = 
148 I.C. 431 - A I.R. 1934 Pat. 420. 

S. 16 — of way — /^iea of long user — In- 

fereticc of lost it t ant may be drawn. 

The question ot inunemoiial usei or lost grant must 
be pleaded in every case before a person ran be given 
relief on that head. Whether the actum be brought 
against the servient owner or a stranger, a party cannot 
safely allege his right to an easement generally, but ‘ 
should Slate spcuficalb the luannei in which he claims 
title to the easement, whether b> grant (actual err lost), 
prescription at ('ommon law, or under the /\ct. Wheie 
the plaintitTs did allege circumstances, namely, the user 
by themselves and b> their anrestois of the land as path- 
way for 40 (u SOyeai^. the plaint may on a liberal 
conslMKtiun be talv»-n to nave relied upon long u<er 
leading to an interence of lost grant, f) ('al. 394 f F.C.), 
Kef (3////*, y, y.) ManM'Viha Nath kakhai 
Chandua Mandak. I.R. 1933 Cal. 291--142 IC. 
468 -56 C.L J. 274- A.I.R. 1933 Cal. 215. 

S. 15---/vV v/'/ a/ fot a pniod of 20 

yt'tirs or mote — If r,//rr’c prt sumption of lost y^rant. 

'I'lio piesun.i)ti< n of lost giant should not be made 
nieiely upon estalilishnient r)l user for a peiiod of 20 
years or nioiu. Wh.it h.is to be found as raising the 
picsuin])lt(m ol lost giant is usei from lime immemorial 
allh<uigh the peiiod foi which such used need be proved 
must depend on tlie fai ts .md ciicunisMiu'es of each rase. 

{Mitlntti. J) K\mim Kumar Kar v. (Iuru 
Doyai. Da.S. 57 C L.J. 31. 

— S. 15 — Scope. 

S. 15 (jiily emu ts (.iie sjiecifii' mode of acquiring a 
right of ea eincnt. Its effect is not to exclude or inter- 
fere with othei modes of acijuinng cM^ements, by 

grant, cxj)ie^s oi imjilicd, at some distant peiiod of time, 
f) C. 394 (F (’.), Kef. {Tyahn. J ) ('HINTAM ANRAO V. 
Kam Chandra 56 Bom 82-1 R 1932 Bom 347- 
137 I C. 881-34 Boni. LR. 92 A.I.R 1932 Bom 
130. 

• S. 15 — Ihc of paUnvay fot 20 yiat r — Pr>>pctty '■ 

ot'er tohich patiiioay lay ftloii'oni ^ to Goretumcnt — .Suit 
to restrain temple tmstets in possession of the property 
from inter ferini;. 

The pUinldf as the o.vnei of a ciirtain survey number 
in a village sueil to re^lrain defendants 1 and 2, wlio 
claimed to be tiiistces f)f a temple, fioni inteifering with 
the plaintiff’s use of a pathway across suit survey 
number and the Government aNo was impleaded as a 
party. The lovser appellate ('ourl found th.it the suit 
survery luiir.ber belonged to the ( 'lovernnient, who had 
allowed its use in favour of the temple. CJn the conten- 
tion that though for want of 60 yeais. u'-er the plaintifi 
had not acquired an easement .as against the (lovern- 
nient, he had by reason of 20 years user acipiired a 
limited right which was .•'uOicient to prevail as against 
any interest which private persons like defendants 1 and 
2 might possess in that property. 

fields assuming the pn^sibility of acquisition of an 
easement against the holder of a limited interest, the 
acquisition was possible only to the extern to which a 
grant might be possible within the terms of S 8 of the 
Kasements Act and as no such grant by the temple 
would be possible having regaid to the nature of its 
interest in the propeity, the plaintiff would not by 20 
years, user acquire prescriptive right as against properly 
which iDelonged to (.Government even to the extent of 
preventing defendants 1 and 2 from inteifering with his : 
user of the way. • ^ I 
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Held^ also that though it might be a question, whether 
a mere stranger could obstiuct another person in the 
exercise of even what might be called an inchoate right 
of easement, the position of the defendants 1 and 2 
could not be compared to that of a mere stranger or a 
licensee. {Varadachartar, Jf) (GhiNN.VSaM I GOUN- 
DAN r- HAI.ASUNDARX MUDALIAK. 40L.W. 614-- 
152 I.O. 216 - 7 R.M. . 00 - 1934 M. W N. 1042 - A .1 
R. 1934 Mad 675 - 67 M L J. 262. 

S. 15 — User i/.f of n i^ht— User on payment. 

Where a person makes a jiaymeiu for the use of land, 
such us;r is by licen‘'e and is not a user by right. 
{/Unnet, y.) AKHTAK IIUSaIN KHAN 7^ TiiK COI.- 
LECTOROi. DlSTRlCr, lUKKILLY. 147 1.0 272-6 
RA. 462=1933 A.LJ. 616 =17 R.D. 209-A.I.R. 
1933 All. 623. 

S. 17 (a) — “ I'olal dcstrui lion'* — A’/ ^its of owner 

completely shut out. 

The phiase “tend to the total dosti uctif m" means such 
an inteilerence as would lender the iloinmant owner’s 
light- largely inopeiaiivf. Wheie a peison i l.'uns the 
iiglit of iisei of .1 roof ijf the shop btdonging to another 
and forming a terr.ice in front of his house to the 
exclusion of tlieownei of the loof, sm'li i laim as an 
e.iseinent would be olmoxious to S. 17 (ii), as the owner 
would be prevented fioin using the roof .mil also from 
raising an upper stoiey oi sloic>s on his piopertNf 
which will be a subtanti.il dest ruction of his iiglit as 
ownei. 16 B 592, Kc| {Wild, J. C. and Milne, A J, 
C) J AMIATR \ 1 .Man IIM M. 7' (Goumai.. 25 S.L R. 
257 - I.R. 1931 Sind 34 -- 130 I.C. 646 A.I.R. 1931 
Sindl 

S. 18 — Dominant owner — 'Uan/io' liviny; tn 

town — New door exposing; to vnw hi^ whoU house — 
Pr t vdi y t/ invaded. 

Where the plainiifl is a ‘vaisha’ livbig in a town and 
the (Icfend.'uU has upened a door which expo.scs the 
whole of the plaintiff’s ‘sahan’ as well as the rest of the 
house to his view’, iliere is an inv.ismn of piivacy. 
{Kendall, J') NlHAl. (’HAND 7 ; MT BHaUWAN 
1)1.1. 151 I.C. 141 -7 R.A. 94-AIR. 1934 All. 
627. 

S. 18 — Piihlti path — Encroachment — At lion for 

— Special damage — Pii>ot of. 

VVhere it is alleged that iheie is a pulilii pathway 
vOiich has been infnnged 1)3 the defendant, before the 
plaintiff can maintain an action for avoidance of the 
infringement, special dam.ige must be proved. Hut 
where it is more or Icss a village pathway, wherein the 
residents on either side of the pathway .and round about, 
may be considered to ba.e aright arquiied Ijy long u-er 
of pa.ssing to and fio and this right i: referable to a 
grant or agreement on the pait of the /aininder, it is not 
necessary to prove any Si^ecial damage and the resideiit.s 
of the neighbourhood can maintain an action for the 
avoidance of the obstruction, without proving any 
special damage Even if .1 proof of spevi.il damage is 
necessary, a very sm.dl amount of im onvemem e will 
entitle the plaintiff to the relief ( l.iimed. (!ase-law 
Kef. {Eajpai. J.) LOKNATH TkWAFI JADTI- 
NANDAN rhWAKl 149 I C. 874 (2) - 6 RA. 993 = 
A.IE 1933 All. 919. 

S. \^—Ptfrhi to bury dt id bodies — Atquisition 

of — Presumption of lost firant. 

A right to bury a dead body is not an easement as 
contemplated by the Ea-emuits Act Such a right 
cannot be acquiied by prescription, thougli it can be 
a»’quiied by grant or custom. When the origin of the 
right is peaceful, the Court can presume either a dedica- 
tion on the part of t’le owners or a grant on their pa it, 
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the origin of which is lost in antiquity. The question 
whether a plot of land is a graveyard or not is primari- 
ly u question of fact. {^Sulatman^ C. J. and Mukerji^ \ 
/.) Sheo Raj Chamar 7^. Mudrer Khan. 67 
All. 166-^6 R. A. 981=^149 I.O. 797 = 3 A.W.E. 811, 
= 1934 A.L. J. 809 = A.I R. 1934 All. 868, 

S. Right of privacy. 

The right of privacy is an easement attached to land 
and not to a person. If there was a right of privacy 
existing ill the house, it is not destroyed because the 
plaintiff herself has not always observed purdah. 
i^Kendalf /) NIHAL CH AND z/. MT BHAGVVAN DEI. 

161 I.O. 141 = 7 R.A. 94 = A.I.R. 1934 All. 627. 

'S. 18 — Right of privacy — Customar y casement, 

A right of privacy is a customary easement and may 
be acquired in virtue of a local custom, {f/arrics^ 
J.) Tika Ram josHtz/. Ram Lai. Sah. 155 1.0. 
1056-7 R.A. 1017 (2)-1935 A. L.J. 432 =1935 A. 
W.R. 322 = A.I.R 1936 All 754. 

— S. V^—Right of pnvacy m N.W .F. 

The ' law' recogn^es the right of privacy in North 
Western I’roviiKes, when established by custom and 
there are niimeioiis cases in the Allahabad High (.ourt 
in which such a right has been r.^cogiU'e(l without strict 
proof of the existence of a custom in the particular 
locality, {Suiatrnan, C, J. and Bennett J,) NIHAL 
LTIAND r . M r. BiiacJWAN Did. 159 I 0. 683 ~8 R. 
A 496-1936 A.LJ. 1131=1935 A.W.R. 1109 = A. 

I. R. 1935 All. 1002 

3. 18 -Right of Pnvuv -Suit relating to— 

Omission tj allege customary right— If fatal . 

Whore a plaiutitt In iMg> a suit claiming relief con* 
cerning his right of priva(y, the omission on his part to 

allege the existence of a customary right ot piivacy is 
fatal to his case (Oaaga .Vath, /.) RAOUMAN I) \S 

7/ R \KH\ri. 165 I C 365-7 R A 921 - 1936 R.D. 
210 -1935 A.W R 477 - A I.R. 1935 All. 649. 

S. 18 -Right of puhlic VKiy over one's private 

property clainud— Smh right mud be established by 
cogent evident e. 

Ill thcM.ise of .1 right of puhlic w’ay over a person’s 
priv.ite piopertv, claimed hy the memhois of the public 
at large, or .i nglit of .i linllt^^l ilass such as the inh.ibi- 
tants of a particular village, the ciistornaiy period of the 
public right to the village patli, a right winch is ^ought 
to bo eslablished , must be proved by cogent evidence 
where the interests claimed eonllict with tho^e of a 
private owner. They must be proved by Mich ilegree of 
evidence as is representative of either the public at large 
or ot the p irtii ul.ir village or the smallei community 
allegctl to have the right of user. To call three partisan 
witnesses who c.in in ei) sense be saifl to be representa- 
tive of either the I ii gei community of the general public 
or the "inaller I omniunity of a particular village is no 
evidence wbalt vei upon wliiih a linding of public right 
or village custom I an lie found. i^Coiirtney Terrel f C , 

J. and Kulwant Sihay, ./ . ) IbM.GDlllND JHA v, 
LOKNATH JHA GRP. 483 -148 I. O. 498 f 1) =A. 
I.R. 1934 Pat. 30. 

S. 18 -St ope — Treci — Right to project branches 

oz'er nti i^hhour' ^ Ian I — riegut si f ton by pr cst ription. 

Under S. IS ot the Easements Act, there can be no 
customary e isement of projecting the branches of trees 
growing on one’s land over the land <)f another. No 
pro'^rriptive light to keep the ovei hanging branches on 
one’s neighbour’s land can be acquired by the lapse of 
any mini her years. {Ganga JVath, /j) IIAKIMUL- 
•L\H MuH \MVf AD SA\fTMULLAH. 156 1.0.42(1) 
= 7 R.A 1051 = 1936 A. W.R. 849 = 1936 A L J. 963 
= A.IR. 1935 All. 760 (2). 


EASEMENTS AOT (1882), S. 23. 

88. 20 and 22— Applicability- Right of way — 

Contract, . ^ 

An owner of a large piece of land divided it into 
several plots for building purposes and sold them to 
different persons, reserving one part for himself and in 
each sale-deed, there w'as a covenant by which every 
purchaser bound himself to keep open a passage l5 feet 
wide for the common use of the other plot-holders. The 
defendants erected posts in the pissige and reduced its 
width to 7 ft. In a suit by one of the other plot- 
holders, the lower Court applied S. 22 of the Act, con- 
sidered 10 ft, width suffici.mt and granted a decree 
accordingly. 

Ifeld^ an easement of way over another’s land by 
I virtue of an agreement is governed by S. 20 and not 
S. 22 ; the rights in this case were governed by the con- 
tract betw’een the vendor anti the purchaser, which 
should be given full effect to. English cases dealing 
with restrictive covenants held inapplicable to the 
present case where the right of way was defined both as 
to dimensions and direction. {Baker^ Jj) ShvmJI u, 

JAMNADAS. 65 Bom. 138 -I.R. 1931 Bom. 102 = 
128 1.0.886 = 32 Bom L.R 1425 = A I.R. 1931 Bom. 
87. 

'Ss. 21 and 13, (e) — Grant of right by way in 

general terms -—(^instruction of — Right of passage for 
privy cleaner if included — Ea'-ernciit of necessity. See 
Easements Ac r, Ss l3, cb (f) and 21. 34 Bom. 

I,E. 1 150 = A.I R. 1932 Bom 674. 

Ss. 22 and 20 — Applicability — Right of way 

defined — Conti act to be given effect to. See EASEMENTS 
ACT, Ss. 20 AND 22. 55 Bom. 138 = A.I.R. 1931 Bom. 
87. 

-S 23 — Additional burden— Question of fact — 

Ft tiding hy lower Court, 

Whether any particular user of the passage by the 
dominant owner iloes not impose any avlditional bur- 
den upon the SLU vient heritage, i^ essentially a question 
of fact, on whii h a finding should alwavs be had from 
the lower Courts 23 Horn. 5V5 and 50 Boin. 035, Kel. 
on {Anantakrishna Ayvar, /.) M VHDMED liEAKI v, 
HadwaHeaki I.R 1931 Mad 405 = 130 10 661 = 
1931 M.W N. 631 = 34 L W. 369 = A.I.R. 1931 Mad. 
128 -61 ML. J. 68. 

— —. 3 . 23 — ,ddtlitional but den — Residential house 

changed into godcavn — Passing bullock carts. 

Where a house formerly u^^ed for re'^idential purposes 
is used as a godown for storing, the u'^e of bullock carts 
ovei the passage leading to the godown for carrying 
goods will throw additional burden on the servient 
tenement. 13 Cal. 136, Hist. {An irdakrtshna Ayyar, /.) 
Mahomed Be art p. Bvdwa Bkari IR 1931 Mad. 
405=130 I.O 661 = 1931 M W N. 631=34 L.W. 
369 -A.IR. 1931 Mad. 128 = 61 M.L J. 58. 

■'■■3. 23 — Ad lit tonal burden — Right of way 
to prti>Y — Privy removed to a difference sfot — Pfo addi- 
tional burden on servient heritage. 

The plaintiff obtained a electee declaring that hi.s 
sw’ecpar was at liberty to go through the lane on the 
defemlant’s land in order to cleai the latrine situated in 
the plaintiff’s premises. The privy was subsequently 
removed, by orders of the Municipality, to a different 
place on the plauitiff’s land and the defendant contended 
1 that the plaintiff’s easement was extinguished by the 
fact, that the dominant heritage had been destroyed and 
rebuilt on a different site. 

fields (i) that dominant heritage was not the privy, 

' but the plaintiff’s house within which it was enclosed; 
i i^it) so the rebuilding of the privy ha 1 not the effect of 
i extinguishing the easement under S. 45; (r/i) the case 
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was governed by S. 23 and as there was no additional 
burden imposed on the servient heritage aiul the swee- 
per entered and left the defendant’s Lind at the same 
point as before, the rebuilding of the privy did not make 
the prior cieciee iiuapable of extvution. {fiakir^ /.) 

YoJsuK David Varulekar mosks Solomon 
Talker. 135 I.C. 425-1 R 1932 Bom. 73-33 
Bom L.R. 1X11- A.I.R. 1931 Bom. 490. 

■ "■ "S. 23 — to /I no (■/ hiin rt i^/it to 

flow of sulUig'j tOiitt'r. 

The right of flow uf min water iloes not imhule in law 
the flow of all kinds of watei, '^ullage water. 

Passing of such water i.onstitiites .i nuisance and the 
servient owner has a cause of action against the duini- 
naiit owner A.I.K. P>29 C'al 350 ind Rhilimote v 
iValfoui Rural District CouUliI, ( I0l3) 2 ('!i. 434, 
Kcl. on. {\\iuarntt\\ /.) DKM v. SeKI XI. DIN. 
6 R.O. 545 149 I.C. 45-11 O.W N. 657 A.I R. 

1934 Oudb 287. 

S. 23, 111. ( b )-—/'/ fj/c tiO)i of — I.irur.^t.' 

f'OS'id'SlOft , 

Though tlie pio^'ction ot cave.-, resulting m di--«h. 4 igf 
of i.iin watei an cMscineiU accouling to b. 2.' III. ('*) 
of the L^.iscinents Act, the tncio pinjiction ot tin.’ eivc" 
alone IS iuj!:. l l.e colainii of air m » iipUHl b) a pi«)je'- 
tioii IS not innnovaole pinpei ty or any inlcu-'t tin icin 
witliin the meaning of .\it I44,tipa])l('«tbcinga<- 
qiiircvl by adv'Ji so possession. .^7 D. 4d| aiul 21 H.an. 

3(L5, Kef. { f^at kar auxf Ra* ft',\ //) ClIlfXCVN- 
i.AL :. (IfLMCH v\i). I R 1932 Boiii 3')G l38 I C. 

458 34 Bom LR. 395 A.I.R. 1932 Bom 224. 

-S 24, III (d) — O'Z'ialiott ffo/u oay 

— justifini. 

Ke.uhng III (</) .ilong with the S 24, n sri ms » K.mi 
that the dominant owiioi is onlv < nlith' I to devi.itc fioin 
tilt; original way -iiid p iss over the adjoining l.uul oI the 
sfivient owner to such t.xtcni as in.iy he ii'illy neioss.ny 
io .secuie the full <‘n]')vmeiit ot Ips easeimmt. Wiiete ilu* 
original way is bloekod '«njy m its noitlnin pa lion, 
Iheie is no jasiitu.atioii lor any dcvialion in the southcin 
portion, at a distaiiic of ovei Innulicd tcet fiuin liu; 
oiiginal w.iy. bii> li a diversion ( ,m li.ndly In* consph'ied 
reason.ihl” /) Jhwdu I.\L r- MUN.SIII 

Ram. 149 I.C. 949 (2)-6 R L. 765 -A.I R. 1934 
Lah. 199. 

Ss. 28, 33 and 35 -.h Cton (or or in 

}un<tton — hUnunts to he proT.d — Suh<;ta/’tia/ inter- 
fiKcihc With h/iyuca' tom fort. 

ill considciiiig the (pnMion alioat tin.* e.isrmcnl t<a 
h.giU, Ss. 2S, 33 .ind 3.3 h.ive to l)e rea<l together In 
such c.isc’s it js clear tliat damages m.iy only l.'e leiuvereO 
if there has Ik^i'ii sul)>,tanlial iiiicrfe; ence as tiest iibefi in 
Lxfil. 2, S. 33 and that an injunction c.in only be 
granted when eompensatioii might hi* allowed uinler that 
>eLtii)n, tliat is, that both in the »:ase of an action for 
damages or f<.»r an injuiv'tion u /npliater, it is nectssaiy 
for the pi lintiff to show conclusively that theif: h.is been 
.substantial iiuerferem e w ith the physn.tl cumhut, et* 

A. I. K. P)2f> All 764; A. I- R. 19l5 All. LSI and 42 

il. 46 ( P. C. ), Kel. on. {Afuker/i ami Youuir^ //) 
Mr. Panna Ram Sakan. 5.5 All. 711-6 I.R 
(All) 115 145 I.C 630 1933 A.L.J. 1006 A I R. 
1933 All. 492. 

*8. 28 (a) — Hi^fnuay — Right of at cess to — Rt gh t 

of owner of land conti giiou<: to a Puhltc htghioay. 

Ohiter. — \u owner of land whi( li is contiguous to a 
public highway has a right of acces', to the highway from 
his land an<I vice versa at any point along the line of | 
contact, whether the soil of the h'^hway is vested in him ! 
or not. A road is not al vays a highaway. (Raza, /) I 

Q- D.—II— 
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Mahomed Abb vs v. Jahangir. 7 Iiiick. 530 = I R. 
1932 Oudh 218:--- 137 i.c. 170-9 O.W N 169 = 
A.I.R. 1932 Oudll 274. 

S. 28(a) — Right of way — Extent ot — Right to 

vary* 

A right of way Inqiorts the light of p.i.s.sln^ in a parti- 
cular line and not ilu* right of varying it at pleasure. A 
rigiit of way of any one kind doe.s not mi'lude a right of 
way of any othei kind. The light of way .ippurtenant 
to the enclosme of a movtjue can be used only foi the 
puipr'^e of passing to and fmm that eiicloMiie, and the 
nian.tgeisof the mosque cannot iinpi'M* any adiiitional 
bill den on the adjoinm.g Luuls h\ uMn«->vii.g houiulary 
walls or opening new jnissages fn.in the tin losine of the 
mosque. It a m.iii lias jiv.wti to make .i w,iy .ktoss 
. mother [KTstin s Lind, he must e.xcii ise h.is power in 
icasoii.ible 111. inner anti have due legaul to tin* nuiveni- 
ence of f he SCI vient ownei sd us to avuid imlnimg on 
h.iin needless aiul uni e.iscnable mjtiiy. J) 

M VIIOMLD AlMtv.s } \n \NP.ik. 7 Luck. 5.30 -I.R. 
1032 Oudh 218 137 I.C. 170 9 O.W.N. 159- 

A.I.R. 1932 Oudh 274. 

S, 28 vc) - / / ,/// / ,i/r ■ ) rn nit nt tniuiii tion 

agtiiiKf i'Uilduig — Rroof of su’ntantia! tnjuiy neces 

fa* ic 

Wlieifit ajipeaietl that tin* d ’faidaiKN juojxiM’d build- 
ing vviild nn‘iel> »..as| ,i slnnlt>w on tlu* pl.uiuifl’s wall 
.uul tliat it woulil not inttjifc ri* willi the pi.untilf’s enji^y- 
ment v)f light .iiid 111 

//.A/, III. It iln* [»t.imti!l’-. suit foi in injiimtion le- 
sli .lining the tlcfeiicl.ani fi om ei Cv ting the building should 
i)” duiii|sH*d {'/ ci ('hand an I ) fha ITaida* . fj.) 
n vkiM M \i. 'J'VM V. K. Rvki.e. 12L,ih. 

7.36 IR 1931 Lah. 376 131 I C. 104 32 P.LR. 
371 A 1 R. 1931 Lah. 443 

S 29 gf,/ rao/ thangnf to pntai flat loof — 
Disthaige of .o,:fti daithlt\l — 'Jiigiiial taxe/nenf des- 
ti oyi d 

PLiinlill alteicd the g.ihlc'd loof ot hi> liouse to a 
piici.i Hat loof, Foinieily tln.u‘ was a iighr to sprinkle 
walei on Uie wliole length oi the e ivcs on one side ot the 
house 'The right to ilmi e.^sement w c'l.i hlislied. 
\fl«.’i the altei.ition tin* walei «d tin. wliol • loot w.is dis- 
Dniiged tluough one ho'e on ti» tlie tlelein Lint’-* I.nul. 

//.’A/, th.il V li.tuge nt tin-. i h n m ii i i omtiletely 
d.’stioyed tlieoiigmal ea^enn iit, .iin! it culd not be s.ud 
til. It lle’oj Was any [)i(*>i i iphee iiglil loi the new tniidi- 
lion ot .ilf.iiis .inij Die Imnlen li.is ikjI bt en im leastid 
sub>t.iiitia|ly {A/uht-f/i and J'.eo/g, fJ \ VLp. I»,\NNa 

7*. K\mS\i<vn. .35 All. 711 -6 I R.^ All ) 115 146 
I.C 530 1933 A.L J. lOOG A.I.R. 19:53 All. 492. 

-83.3.3 35 aud 28 — K-i^enn nt of hidd — (daim 

for injunctn.n and damages-'-.Subvtann.il mtvifineine 
netessaiy. .SVc Kask.MKN'IS A<lr( 18.S2L .SS. 2S. 3.5 Wf) 
33. 55 All. 711. 

8. 33 -lAght tuid air -- f h rnunitioii ,i h-'u ^lou 

aldt , 

T lie pi.iintifi sued for .i inan l.itoiy iniiiie tion roiuiii- 
ingthe defend. int to flumolish tus h-.u-e s,, not tfj 
block the windows in Ins rooms. 'I lie plaintiff relied ()u 
.1 mutual .igreemt-nt wliii h hou.vti merely stated (hat 
the defendant was not to i lo^.* tin windfiws in (juestnm 
and the f)ther ('irvainistam e> mdn.ittd that the p.uties 
could not have intendcfl that the vlefend.m I would not 
eicct any building at .all. 

//f’A/, that the pLunti/f was not entitled t») the injunc- 
tion as prayed ff>r. 

Held, fnrthr, that the plaintiff would not be entitled 
to damages nnltss .m proof of (Jirninution of light 

and air as would be ordinari’y neces'^aiy and in rhi.s 
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i.onneclion the CJourt may take into account the other 
. jurcch of light and air. J) KaTTAN (’HAND 

z;. LAL CHANI). 15 Lah 320--6 R.L. 416 = 147 I.C. 
640 (2) - 36 P.L.E. 292 A.I.R. 1934 Lah. 240, 

Ss. 33 and 35 — /./.<'/// atr — Jute* fereme^ 

when acttofiable — Plaintiff havtuf^ other sources — Rffeit 

of- 

'I’he owner lA the doniinant tenement is entitled to 
the uninterrupted access through his ancient win(lo5vs of 
a quantity of light, the measure <jf which is what is 
reijuirtd for the ordinary purposes of inhabitancy or 
business of the tenement, a(«orcling to the ordinary 
notions of mankind. Wheie in a suit for a perpetual 
injunction, the lower appellate (‘ourt recorded a finding 
that if the ventilators opening into the verandah on 
the plaintiff’s piein^es were to Imj closed by the action 
of the defendant in erecting a new building, the rooms 
of the plaintiff would become altogether dark and the 
liglit left would not be suffii lent for ordinary purposes 
but that there wa^ no actionable nuisance as there were 
other sounesof light and air on the plaintiff’s own 
premia s wIhlIi would keep the rooms in a habitable 
condition. 

J/el(l, that the plaintiff was entitled to tlie light and 
air through the \entil.itors in di-pute because they wete 
as niiK h ills property as his r)wn premises and that he 
should not lie made to give up his rights for the conve 
nieiu e of the defendant and that, therefore, the lowei 
appellate ( ouit was in eir<»i in not granting the injunc 
tioii asked for. (Aitha ffaular, J) IfMAK HaY/XT 
KHAN V. Mohammad /aman. 169 I.O. 732 = 8 R. 
L. 121-37 P.L.R. 867-^ A.I.R. 1936 Lah. 866. 

— — Ss. 33 and 36 — Olntr uction to lif^ht and atr ~ 

Rii^ht to mandatory injunction. 

The ownci of the dominant tenement isuititled to the 
umnteiiupted .lues's thiough his ancient windows of a 
quantity of light, the me.i‘'iue of which is what is icquir- 
ed f<u the (jrdin.iiy purport s of inli.diitam y or Imsiness 
of the tenement according to the ordinary notions of 
mankiml. 'I'he single (juc stion m these (ases is whether 
tlie ubstiiu'tion complained of is a nuisance. Where in 
a suit for a mandatory miuiution against the defendant 
prohibiting him from obstiiuting tlie liglit and air pass- 
ing thiough certain ventil.itors, it was found that even if 
those ventilatois weie ilosed, the courtyard of the 
plaint id’s lioiise would leceive plenty of light and air, 
theie i" no question of any nui.sance being caused by the 
obstiin tion .ind the plainliti is not entithxl to any injunc- 
tion. \Af;hii /faidai, /.) H.-XtlKI KaM.A KaM r. 
SHl\ Uam. 7 R.L. 367(2)-162 I.O. 1060 (2) = 37 
P.L R. 34 - A.I a. 1936 Lah, 79. 

Ss. 33 and Zb-Water-utpply—Cutttngoff — 

(lausc of aition- -Proof of attual damage not necessary. 

When the whole of water ."uiiply has not been cut off, 
but (mly some ot it, and when there has also been a 
general shortage of supply, it is veiy dit'ficult for a party 
to piove the piecisf .miount of ilimiiuition e.iuseil by the 
ai tion of otbeis oi the pu cist* unitniiit of the paiticular 
dain.igc 1 aused by that iliminulion. Under such cir* 
(”uin‘'l.uH i ";, the injuied p.irt> has a cause of action apart 
from |)iool of actual damage .iiul has a right to an in- 
junction if be establishes j)iospt V live probable damage. 

7 M.H.('.K 01), Kel. on and 31 Mad. l7l. Kef. {IVaP 
Uuo and Kn^hnan Pandalat . J J .) b.xSAVAN.A (iOXVD 
. Nak.xyan.x Kfdih. 64 Mart. 793-- 1 R. 1931 Mad. 
747 133 I.C, 507 - S3 L.W. 681 - A.I.R. 1931 Mad 

284 61 M L J. 663 
S. 36 — “/^/ f/w/ P' — Meaning. 

'I'he word “disturb” in S. 35 meaas “an illegal ob- 
struction” or an obstim lion in respect of which a suit i 


would lie, / <»., there must be a civil wrong before any 
injunction can be granted. 30 Itom. 319, Foil. {Pand- 
*an^ Rao, J.) BHUSHANAM v. UMAPATHI MUDA- 

biAK. 169 I.C. 888 = 8 R.M. 676 = A.I.R. 1985 Mad. 
870. 

— S. 36 — Easement — Disturbance — Injunction — 
Right to — Diminution of light and air to staircase and 
deorhi caused by erection of building — Injunction — 
Grant of. 

A staircase and deorhi are important portions of a 
budding w’hich is used as a hurnan habitation and any 
appreciable diminution of light and air in either of them 
would affect the inhabitants injuriously and amount to a 
nuisance. ( Agha Haidar. J.) BlSHAN DaS p. 

Behari I.Af. 157 I.C. 871 -8 R.L. 155 (2) = A.I.R. 
1936 Lah. 937. 

Ss. 35, 28 and 33 — Kasement of light— Claim 

for injunction and damages— .Substantial interference 
neiessaiy. Sec ICa.skmenTS ACT, Ss. 28, 33 AND 35. 

66 All. 711. 

"■ 8. 35 — Obstruction to light and air — Proposed 

wall by adjotnifig irwner — I njunction — Grounds for. 

Where the quantity of light and air that would be 
If ft in P's bouse, if a wall was built Ijy the owner of the 
adjfiiimig house, would be enough for the cimifortable 
use and enjoyment of it according to the ordinary re- 
quirements of the j)eople, who live in that locality, 
though it would to some extent be an inconvenience and 
diminish to Sf)me extent the light and air that would be 
available if the w'all was not built, the construction of 
the wall would not amount to a nuisance as would en- 
title /* to an injunction. 42 C. 40 = 41 1. A. 180, Foil, 
{Pandrang Rao. J.) BhUSHANAM v. UMAPATHI 
Mudxi.iak. 159 I.C. 888 = 8 R.M. 675 A.I.R. 1935 
Mad. 870. 

' S. 36 — Right of privacy — Interference with — 
Right to restrain— Prams e^ already overlooked. 

To su« ceed in an action to restrain any interference 
with a light of privacy, a plaintiff must show not only 
that such a right of privacy exists by custom in the dis- 
trict in which the premises aie situated but also that he 
has in fact enjoyed such a right and that it has been 
substantially or materially affected by the acts of the de- 
fendant. A contention that the opening of windows 
overlooking other premises cannot bo restrained if such 
other premises are already overlooked from any parts of 
adjoining or neighbouring premises sui'h as roofs, is not 
sound. {^I/arnes, J.) TIKA K XXf JOSHl v, K.AM LaL 

Sah. 166 I C 1066 = 7R a. 1017 (2)= 1936 A.L.J. 
432 -1935A.W.B. 322 = AI.B. 1935 All. 754. 

S 36 — Wrongful obstruction of easement — .4bjtc- 

meni — Right of dominant mvner. 

Under S, 36, a dominant owner cannot himself abate 
a vvrongtul obstruction of an eu'-ement. {Suhhedar^ A. 

•J.C) Kamchandra V Shankarrao. IB, 1932 
Nag. 71 138 I O. 38 = 33 Cr.L.J. 656= 16 N.L.J. 28 
= 1932 Cr.C. 433 = A I R. 1932 Nag. 83. 

S. 38, Bxpl. II— R'ght to store water and tnuri- 

date land — Tank bund not repaired for over ZO years — 
Non - u ser — Dffect of. 

Where the proprietor of an estate comprising a tank 
owned an easement of storing water and inundating the 
lands neai by, the mere fact that the predecessors of the 
defendant in charge of the estate did not think it 
profitable to lepair the tank bund and store water from 
1878 to I9l0 would not amount to an abandonment or 
implied release of the easement, so as to preclude the 
defendant from repairing the tank and storing water. 
(Numaraswamt Sas/r, and Reilly. //.) GaJAPATHI 

Krishna Chandra Deo v Rajah of Vizianaga- 
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EASEMENTS ACT (1882), S. 43. 

RAM. 135 1.0. 349=I.E. 1932 Mad. 93 = 1931 M.W. 
N. 23 = 33L.W. 771 = A.I R. 1931 Mad. 561 (2) -60 
M.L.J.*662. 

— S. 43 —Recomtructton of btitldtng^No increase 
of burden — Continuity of easement. 

When a building has been pulled down, in which there 
was a right of light and air as regards certain windows, 
and a new building is constructed on the same site, if the 
windows placed in the new’ building can be sub^tanlially 
identified with the windows that existed in the former 
building, the right to light and air will remain and the 
easement will not be lost, 20 W.K. 185, Diss. From; 
Scott V. Pole, (1886) 31 Ch. I). 554; Colls v. Home and 
Colonial Stores, Ltd., (1904) A.C. l79; 7 Cal. 145 and 
33 Mad. 327, Ref. (^Staples, A.J.C.) SHANKAR v. 
Dattatkaya. I R. 1931 Nag. 93 = 131 1.O. 429= A. 
I.R. 1931 Nag. 80. 

S. 46-~Alteration in place— Right of way to 

prjvy — Privy removed to a different spot — No additional 
burden imposed on the servient tenement — Easement 
not extinguished. See EaSemeN’IS ACT, S. 23. 33 

Bom.L.R 1114- A.I R. 1931 Bom. 490- 

S. 46 — Partial destruction of dominant heritage. 

Even if a door and a part of the house have collapsed, 
a light of easement already acquired by the plaintiff to 
use the adjoining lane, as a passage to the site of his 
house cannot be extinguished. {Niyogt, AJC.) 
Sheonarayan Dinimyal. 27N.LR. 213 = I.R. 
1931 Nag. 161-134 I.C. 673 = A.I.R. 1931 Nag. 189. 
— — S. 47 — Temporary nonaiser — Effect of. 

A right of easement accjuired by the plaintiff to use 
the adjoining lane as a passage to his door is not extin- 
guished by temporary non- user not amounting to 
abandonment. Where the door to which he had a right 
of way collapsed a few years before but was reopened 
before the date of obstruction by the defendant, the 
plaintiff has a right of action. Cook v. Mayor of Bath, 
L.R. 5 Ed. Cas. 177, Foil. {Ntyogi, A.J.C.) SHEO- 
NARAYAN V. lllNDAYAL. 27 N.Ii.R 213— I.R. 1931 
Nag. 161 = 134 I.C. 673-A.IR. 1931 Nag. 189. 

"■■■ ■■ " S. 52 — Demise and not merely license — Grant of 
exclusive rinht of occupation. 

If the effect of a deed which is to give the holder an 
exclusive right of occupation of a shop, although subject 
to certain I eservations or to a restiiction of the pur- 
pose for which it may be used, it amounts in law to a 
demise of the shop itself and not merely a license. The 
main test in such cases is that of exclusive possession. 
GUiVood Lumber Co., iJd. v. Phillips, (1904) A.C. 405 
and A.I.K. 1930 Bom. 165, Rel. on. {King and 
Thom, J J.) BehaRI LAb Chhote. 149 I.O. 486 
= 6 R.A. 910 = A.I R. 1933 All. 911. 

Ss 52 and bQ—Licence — Afature of right. 

A licence is not annexed to thepioperty in respect of 
which it is enjoyed, nor is it a transferable or heritable 
right, but is a right purely personal between grantor and 
licensee. Unless a different intention appears, it cannot 
even Ije exercised by the licensee’s servants or agents. 
So where, on the death of the original licensee, his heirs 
continue in occupation, they are on no greater footing 
than tenants at-will. They are trespassers whose posses- 
sion is adverse to the owner of the property. {Cur- 
genven and Bhashyam Ayyans^ar, //.) ("HINNAN 

Ranjithammal. 54 Mad. 654 = LR. 1931 Mad. 
611 = 131 I.C. 176 = 1930 M.W.N. 1242=33 L.W. 
466 = A.IR. 1931 Mad. 216 = 60 M.L.J. 709. 

[Rel. 30 N.L.R. 155 (164).] 

8. 52-’Incence — Plea, tf sustainable. 

Where in a suit by reversioners to recover po«;session 
of a house which had been const, acted by the widow 8 
or 9 years before the date»of suit, the defendant set op a 


EASEMENTS ACT (1882), S. 56. 

plea of licence but it appeared that he was the general 
agent of the late widow and not an agricultural tenant 
to whom a plot of land for building house had been 
granted. 

Held, that the plea of licence could not be sustained 
and the plaintiffs were entitled to succeed. {Nanavutty, 
/.) Tawakkal Hussain r. Manzurul Husain. 
I.R. 1931 Oudli361 = 132I.O. 799=8 O.W.N.714. 

- S. 52 — Ltd nee — Use of land as Scnan — Erection 

I of st/ucture for protect! tin cattle — If justified. 

' The use of land as a Sehaii does not justify the 
I making of a structure on it for the purpose of protect- 
j ing cattle- Where it is not established that the use of a 
I Sehan was an easement of necessity or that an easement 
I had l^en acquired, it amounts to a nieie license under 
I S. 52, Easements Act. {Bennet, /.) LaCHMAN v . 
Ratnakar Singh. 163 1.0.670 = 7 R.A. 646 = 

I AI.R. 1934 All. 836. 

I S. 62—1 license (^r lease — Agreement to occupy 

I portion of railway land for construction of petroleum 
I installation signed by both parties — Restrictions on mode 
I of enjoyment and again.st subletting — Agreement ter* 

I minable by shoit notice — Nature of agreement — Trans- 
1 action not a mere license, but a lease. See Stamp ACT' 
i (1899), S. 2 ( 16) {b\ 1933 A.L.J. 749 = A.I.R. 1933 
: All. 736 (r B.). 

I — - -S. 62 — License or lease — Recitals — Value of. 

' In deciding whether a document amounts to a lease oi 
j is only a license, the recitals therein can nevei be conclu 
1 sive; the ('ourt has took to the substance of the terms 
I agreed upon aiul not to the nomem lalure given to the 
I deed by the parties. {Sttlaiman, C. Mukerji and 
i //.) Bukmah Sheil Oil Storage and 

i DLSTKIHUTING Co. of India, ltd., In the matter of. 

I 66 All. 874 - 6 I R. (All. ) 146 = 146 1.0. 674 - 1933 
' A.L.J.749=A.I.R. 1933 All. 736 (F.B.). 

S, 64 — L.icence— Grant by conduct — Erection of 

j wall oz’er anothePs wall — Jnjerenie. 
i The wall of the upper storey of a house belonged to 
I the plaintiffs, while the wall of the lower storey on which 
I the upper wall rested belonged to the defendants. The 
upper w'all was demolished by the defeiuianls, 

I Held, that having regard tc) the fact th.it the defen- 
I dants must have had knowledge of tlie construction of 
I the wall and to the absence of .any protest on their part 
\ it may ])e inferred that the wall was built either with the 
' implied consent ur without any protest on the part of the 
i defendants and it amounted to an implied grant of 
' licence by the defcnilants to the plaintiff to construct 
, the wall of the upper storey on the wall of the Jow’et 
i storey. As the w’all had been of peinianent chaiaiter 
and expenses had been incurred in its execution, the 
licence cannot be revoked by the defentlanls. {Bennet, 

/ Mahomed ABDUL Jamil Manzoor Ahmad. 
I.R. 1932 All. 250 = 136 I.O. 821 -A I.R. 1932 All. 
672. 

S. 66 — House in city on site of landlord — 

Tenanfs or licensee's right to transfer — Presumptimi. 

In cases of houses built in cities on the land lielonging 
to landlord, there can be no presumption that the tenants 
or licensees have no power of transfer If the landlord 
; contends th.at the tenant had no light to transfer the* 
building which he had built and which he was occupy- 
ing, it is for him to show’, that under the terms of the 
license the right of the tenant was limited and it was 
■ expressly agreed that he would lx? incompetent to make 
; a transfer or it was open to him to pro\e the existence of 
. a custom prohibiting the right of transfer. So far a*- 
I houses built by tefnant in vill'^ges are concerned, the 
i rights between the parties are diferent. A tenant builci- 
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ii»g a house in a village site has only a right to occupy so 
long as the tenancy lasts or so long as he does not I 
abandon the village. But the same principle cannot | 
ayply to houses built in a Mty. 16 I.(\ 353; A.l.R. ! 
1929 All. 494, Kef; A.LK. 1924 All. 825, Dist. ^Kend- \ 
all and Rachhpal Stn^h, J/.) RAM BHAROSE v, BlSH- 
NATH PKASAh. 163 10.692-7 RA. 672-18 R.D 
363-1934 A.LJ. 728-4 A.W.R. 1198 A.l.R. 
1934 All 33J. 

— — S. 56 — Ltiensor ralltnir upon Court to determine 
valiiiity of transfer of license — Terms of license to be 
plated before Court, 

Before a lie ens(jr can call upon the Court to tlecide 
upon the liglits of a licensee to Ir.insfer, the terms of the 
license must be placed Ijcdore the Ojurt by the licensoi 
and then only it will be in a positKJii tf) determine .is to 
w'hether or not having regard to them the liiensee had a , 
rigid of transfer. {Kendall and Rat h/ipal Sm^h^ // ) 
Ram Bhakose Bishnaih Trasai). 153 IC 092 

1 R.A. 672 -18 R.D 353-»1934 A L.J. 728 4 
A.WR. 1198 -A.IR. 1934 All. 836. 

— 3 69 -Liitn^e in ei'ocable- -T ran^fei of mteicst 
by licensor — TJfi'tt. 

It the li< ensc lias In ('ome iric*voi able in the t ime rif i 
the Tn-ensor, the mere fact that 1 e transfets 1 ms inteiest 
in the land would not ('x’mgnish tie* Ik ense. iSnlaimtin^ , 
C. f.and Mnkeiu, I) MAriUJkl 7> BHOr.X \\rH. 
66 All. 975 149 I C 389 -6 R A. 897 - 1931 A.L.J. 

698 1 A.W.R 1109 A.l.R. 19,34 All. 517. 

~*S. 69 — .SVa/'c — Effect oi loords ‘ /n oo//’* — , 

Jueiue i^rantel by tran^feior- -T ninsferee, if bound. 

'The use ot tlie woids ‘his such” m S. 59 seems i learly 
to br* intended lo niduMte thit the traii'^feiee would, 
not be m any wen-^e position than the Iransfeior. 'I'he ! 
result of the proviso is tliat if the giantor of the licence j 
does not revoke it, it doe-, not mem that the tiansferee 
(.mnotdo so but llie ‘•ection cannot be c<mstrued as 
giving the tiansfeiee any better lights tlian were pos- 
se'-seil by his tiaiisfeioi, mm h less to hold that the cflcst 
of the tiansfer is tpio fiuto to put an end to all prevniiis 
licein t s 'rhe lule lanl down bv S. 59 is not indejren 
rleiit (d th.it bud down by S. (A). 'Ihansferee held bviund 
by licence pi eviou'-Iy granted by liansfeioi, 57 \ll.9l, 
Rel. on. {HtdiesIr.OiU iVat/i, J ) Kauir ay Ml AN 7'. 
BaiJN.vi'H 7 Luck. 175 I R. 1931 Oudh 296 132 

I.C. 636 14 0LJ. 625 8 O W.N 728 A.IR. 
1951 Oudh 364. 

— S. 60 — Applicability - - lAteiuc to remain in \ 
/> n -- House built by liiCnsee — Rerotafion o/ , 

111 eut e 

S. 60 is inapplicable wliere the defendant’s house’ 
c.annot In* said to h.ive bei'ii built, ;>< ting upon the licence, j 
Where it was merely .i liceiu'o to remain in possession ' 
of the plot on wliuh the defendant’s predecessois in i 
inteiest alieath (Iwelt, the fact tluil the defend.mt has ' 
built a house on llie plot is no liar lo llie relocation of 
thelirence. {KtsHi. f.) MaUoMEI) Ali r. AiiMAI) 
lIiiSMN. IR. 1932 Oudh 357-139 I.C. 365-9 
O.W.N. 568«A.I R. 1932 Oudh 264. 

— S. 60 — Can stun lion — R.nital de.i cions — Value 
of. 

I'he l!..i>emonts Act is not in foice in Bengal and 
questions lelating to Tueiise arising in that province 
have to be deciiled with reference to the English law’. 
So Bengal decision.s canned lie relied upon as authorities 
in places where the provi<ions of the Easements Act 
are applii.ible. {Rtdteshxoai Kath and Smithy //) 
ShyaM Lal rc MUNNE. 8 Liick. 278 = I.R. 1933 
oudh 29 - 140 I.C. 8P9 - 9 O.W.N. 986 - A.I.R. 1933 
Oudh 69. 
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S. 60 — Effect of. 

The rule laid down by S. 59 is not independent^ of that 
laid down by S. 60 and does not confer upon the trans- 
feree any higher rights than those possessed by the trans- 
feror. {Btskeshwar Nath, /.) FaoIBAY Ml AN v, 

Baijnaih. 7 Luck. 176-I.R 1931 Oudh 296-132 
I.C. 636-14 O.L.J. 525-8 O.W.N. 728-A.IR. 
1931 Oudh 364. 

S. 60 — Licence' — Grant of site to occupier. 

Where a site has been granted to an occupier for 
building a house, the case is governed in the absence of 
terms to the contrary liy S. 60 of the Easements Act. 
{Sulatman, A.C . and Bat pai , J NaUI MaHOMKI) 
V. Bhagwat Bka.sai) .Shukul. I.R 1931 All. 633 
-132IC. 665-1931 A.LJ. 649 = 15 R.D. 560=12 
LR 303 (Rev.)-A.I.R. 1932 All. 33. 

— — -S QKi’ - Licence — R 'vocation on fompi nuition to 
licensee — i\ rmi ssibility. 

The A< t diies not Loiu.iin any piovisir:)n alitwving revo- 
cation of .t lieCMise in a ('a^e w’here tlie liceust^-e lias exe- 
cuted a w’ork ot n iieinianent charru ter on payment of 
lomp'Mis iiiun to the licciv-ee. 98 J t*. 814, Poll. 
{Bisheshwar Nath and Smith /J.) ShvaM l.AI. re 
Munnk. 8 Luck 278 = I R 1933 Oudh 29 140 I.C. 
889 = 9 O.W.N. 986 = A.l.R. 1933 Oudh 69. 

■ '"“Ss. 60 and 62 — Ln ensee putting; up hnildinic; of 
p 'rmanent c/i iractt > —Ri 7'<>, ation of lumst . 

h veil though the Easements Act dn.s not expressly 
apply to cases of h< euse-> before the coming into force of 
the Act, the piiniiple-, underlving C'h. 6 of the Act, 
being in consonaiK (‘ with justice ecjuity and good cons- 
('leme, may well be applied. Heme when an owner ot 
land gives pel inisMon to anotlu r peison to )mt up a 
building of a permanent char.icti i and he incurs expen- 
ses in the oxei ution of sucli work, I lie licensor is liy 
nei'exsaiy implication estopped from i evoking his per- 
mission so as to pi'‘judice the liu n^ee, wlir)vf position has 
))een iompromi>ed in const, jueiK'e, It would be inequit- 
able, unjust and unfair to allow a lKen->or to ordm that 
the liKMisee should foitliAith rtuvovt the w’ork of a 
p'Tmanent charai tei . which he has put up attei inclining 
expi ndituie. In such an event, the transaction roascs to 
be a mere licence irvocalile at will, but may in certain 
I iicumst.inces amount to a license coupled with a transfer 
of inteiest oi, at any rate, a case wheie the licensee 
acting upon the lii'ense h.is e'teciitcd a W’ork of a per- 
manent cli.iracter and has ini lin ed expenses in the 
cxei ulion so .i-^ make the Iiceii'^e irievocable; so long 
as the coiistructJon suliM-ts, the riglit to revoke it would 
bf) in abeyam e. (Snlaiman, C.f and Mitkerji^ Jf) 

MATHitRI re Bhoi.a \.\in. 56 All. 975 = 149 I C. 
389-6 R.A 897 =1934 A.LJ 698 = 4 A.W.R 1109 
-A.l.R. 1934 All. 517. 

S. 60 — Rtvocation cf Incn^c — Power of ad mi ms- 

t rat or 

A person who lias got letters of administration to the 
edate of the deceased must be regarded as taking the 
place of that deceased, Therefoie any perM)n, who on 
his own admi'-sion has entered upt>n the premises origi- 
' nally with leave and license of the deceased, must \acate 
I the premises if the admini^ti.itoi so desires. For this 
' purpose it is enough that the administiator has given 
I some kind of nutiie. {Battulcy, J.) Ma Gyi tj. 

, Maung Tet. 151 1.0. 971-7 R.R 130 (2) = A I.R. 

I 1934 Rang. 291. 

I — — S.60 — Scope — L^-\7<!e of land — Stipulation that no 
one else should occupy house standing thereon xvithout 
I zemtiidaPs permission — Transferee of share in materials 
I of house — Ri^ht to occupy land — Suit for ejectment by 
1 zemindar — If barted. 
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Plaintiff was the owner of a plot of land which the 
(athei of defendant No. 2 had taken on lease from the 
father ^f the plaintiff. The kabuliyat provided that no 
other peison would be allow eti to reside in the house 
standing thereon without the permission of the zemin- 
dar. The leijsee having died, his daughter and son, the 
2nd defendant succeeded; the formei sold her share of 
the materials of the house to the plaintiff; while the \ 
latter sold his share of the s.inie to defendant No. 1. In I 


EASTERN BENGAL AND ASSAM DISORDER- 
LY HOUSES ACT (1907) S. 2. 

S. 60 (h) — Ptrmannit xootk — Residential hoi fe 

xvith itiid riof. 

A residential house, in which the lictnsee lias been 
residing for a long number of years, is a woik of a per- 
manent character, in spite of its having a tiled roof 
which requires to be renewed from time to lime. 28 All. 
741, Foil. {Bii/ieshtcar Nath and Smithy J/.) ShvaM 
LA I. .M u N N’ I . 8 Luck. 278 - I.R. 1933 Oudh 29 - 


a suit by the plaintiff for partition of the share of the | 
material.s «i the house pur* based by him and for posses I 
sion of the site after removal of the share of the mate 
rials purchased by defendant No. 1 from defendant 
No. 2. 

//e/d, (I) that S. 60 of the Easements Act did not ])ar | 
the suit, a.s no question of any licence arose, that defen- | 
dant No. 2 had not tiansfened any right of rtsideme to j 
defendant No. 1, who had therefore iio light to occupy 
the* site, (2) that the sale-deed by defendant No. 2 to 
defendant No. 1, was only in respect of the mateiials in 
the house and not of any right or interest in the land 
which lielonged to the zemindar. {Gani^a Nath, /.) 

Kafiq Ahmad v, Mohammad Siraj Hussain 
Khan. 156 I.C. 48-7 R.A. 1050. 

S. 60 — Use of budding as a mosque with consent 

of zemindai — If a meie license — I’resumption of dedi- 
cation from long user — Right to c<ynvert a katclia into a 
pucca building. See EaSKMI-NTS ACJ, S. 2 {b). 8 R. 

A. 59 = 156 I.C. 942-A.I.R. 1935 All. 891. 

S. 60 — IVork of permanent c/iaraUtr — /hfendant 

need not prove that lar^e sum had been actually spent. 

Where having legaid to the nature of the construc- 
tions made piobaldy after filling up a part of the ditch, 
the long period of its occupation, the dimensions of the 
hou.se am: the value of the structuie, it was held that it 
was a work of a peimanent ( liaracter, in e.xecuting which 
the defendant’s ancestors incurred expenses. 

Held, it was not neces.Mry foi the defendant to show 


140 I.C. 889 = 9 O W N. 986 = A.I.R. 1933 Oudh 69. 

S. 61 — /jeense —/ n/ertiue of rexhhation. 

Where it was with the plaintiff’s jjeimission that the 
ilefendant committee put up a thatch on tlie chabutra 
adjoining a nioscjue to attoril acconimoilation for the 
growing needs of the school within t»nu portion of the 
mosque. 

Held, that the position of the committee was no better 
j than that of a licensee and that tlie defendants* attempt 
to build on ihe “chalnitia”, the plaintitl’.s piotest, and 
, the denial of his right followed by the institution of the 
I suit, were ciicumstances which gave ri.se to tne inference 
I that the pl.iintiff revoked the license originally granted 
j by him. (Niamatul/ah, /.) Sykd AHMAI) IlAFIZ 
ZahidHusmn. 4A.W.R. 461 = 153 I.C. 1095 = 7 
I R.A. 667 = A.I R. 1934 All. 732. 

S. 62 — I.tcense to nwide in house — Revocation by 

land I Old, * 

Whcie tlio tenants aie nun t* licensees cx'cupying the 
house as an appintenant to the holding, the license to 
j icside mu-ot be deemed to be revoked under S 62, where 
I the liceiDe is granted for a specific purpose and the 
I purpt»^e is abandoned or has become iiniuai licable. 

I [Nanavhiiy, J.) SURAJ lUKH.sH SiNDH 7-. bHUtR'.A. 

I 8 Luck. 609 6 I R (Oudh) 7~- 144 I.C. 776=- 17 R. 
D. 718 -14 L.R. 555 (Rev.) = 10O.WN. 398-Al. 
R. 1933 Oudh 802 

S. 62 — Revocation — Tiansfer of piopeity of 

licenwr. 


that a large sum of money had been ai tually spent in ’ A licensee is revoked by the transfer of pioperty by 
(U'der to bring tlie case within the scope of the jirinciple ■ the licensor. 108 K. K. 942, l5() E. R. 1543, Foil. 
underl>ing S. 60. i {Curi^enven and liha^hyam Atyaui^ai\ //.) t’lIINNAN 

Held, further, that even a mud house or kacha house ; KaNJITHAMMAI.. 54 Mad 554-- 1 R. 1931 Mad. 


may be a work of a permanent character. {Sulaiman, \ 611 — 131 I 0. 175 1930 M.W.N. 1242 = 33L.W. 456 

C.J.and Mukeiji, J,) Mathuri v. liHOLA N ATH. | A.I R. 1931 Mad. 216 - 60 M.L. J. 709. 

56 All 975 -=^149 I.C. 389- 6 R.A. 897 — 1934 A.L.J. I S. 63 — fa cence '—Revocation of — Notice of — Rea- 

698 - 4 A.W.R. 1109 - A.I.R. 1934 All. 617. son able time. 


S. eO—HWi 0 f pernument ckaracUr—Incont- A licensee ul.ose liocm'f is r-vwmIiIc is entitled to ica- 

plete building. sonable notice of revoiatioii. When tlie exercise of the 

It cannot be said that because the b-iiUIing has not rights conferre<l by the licence involves nothing iicyond, 
been completed, therefore the work already executetl is j i^ >riay be revoked the will of the Inen.sor. Hut where 
not of a permanent character, {/iishes/nvar Nath. J.) «-*xerd^e of the rignts has involved tlie licen.-ec in 
P'AQIKAY Mian Haijnath. 7 Luck. 175=1 R. 1 i” directions, which the immediate 

1931 Oudh 296= 132 I 0 536=14 O.L.J. 626= 8 O. | ^earmination of the licence would di.sable him from ful- 

W.N. 728 —A.I.R. 1931 Oudh 364. I ^he licence can only he determined after notice 

I sufficient, in point of time, for the making of substituted 
S. 60 W—Z^ermauent xoork— Erection of upper arrangements. {Lord Russell of Killoxoen ) C:ANAr)IAN 

^ r , oc I^acific Railway uo. z/. thk Kino. 138 I.C. 292 

Held, that erection of an upper wall at a co.st of Ks. 25 ^30 91= I R. 1932 PC. 236 = A I R. 1932 P. 

is a w’ork of a permanent character and that a licence q 108 = 61 M.L.J 968 (P.C ). 

regarding the same could not be revoked. {Bennct, J,) J. g Applicability— \vork of peimanent tha- 

Mahomkd Audul Jamil v, Manzook Ahmad. I.R. racier. 

1932 All. 260 = 136 I.C. 821== A.I.R. 1932 All. 572. applies to a case wlu*re there is not a w’ork of a 

Ss. 60 (b) and 64 — Permanent work executed — permanent character. {Rennet, J.) MaHOMED AbdUL 

License irrevocable. jAMIL z/. MaNZOOR AHMAI). I.R. 1932 All. 260 - 

Where the licensee has executed work of a permanent 136 I.C. 821 — A I R. 1932 All. 572 
character, the license becomes irrevocable. To such a EASTERN BENGAL AND ASSAM DIS- 
case S. 64 is inapplicable, and the grantor cannot re- ORDERLY HOUSES ACT (II OF 1907), S. 2 — 
voke the license by paying compensation. {Sulaiman, Preliminary notice to vacate — Subsequent order based 
C,J, and King, /.) MANZOOR AHMAD v. MaHOMEU on such notice— legality . 

ABDUL Jamil. 66 All. 207 = 1933 A.L.J. 1422 = 6 The preliminary notice served on a person requiring 
I.R. (All.) 210 = 145 I.p. 948 = A.I.R. 1933 All. 842. ihim to show cause as to w ay he should not vacate a 
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EAST INDIA COTTON ASSN. By lav No. 74. 

house is wholly illegal and is clearly not a notice con- 
templated by the Act; so also the proceedings based on 
the notice and the orders passed thereon to the effect 
that the person proceeded against should discontinue the 
use of the house as a brothel are without jurisdiction. 
{^Cuming, J.) KaSHI BaSKI Saha v, EmpeROR. 
137 I. 0. 628 -I.E. 1932 Cal. 340 = 33 Or.L.J. 476 = 
36 O.W.N. 348 = 1932 Or.O. 311 (2) = A.I.R. 1932 
Oal. 369. 

EAST INDIA COTTON ASSOCIATION. By law 

No. 74 — Construction — Default by seller— Courses open 
to buyer — Failure to adopt — F.ffect of. 

lly-law 74 provides that on default by seller to tender ! 
a delivery order, the buyer may buy in the market or : 
invoice back. This obligation only arises if he desires to j 
take advantage of the default made by the seller. If he ! 
fails to exercise either of those options, then his reme- i 
dies against the seller are gone. It does not mean that j 
if the seller makes default, the buyer is bound to do ' 
certain things and if he does not do them, he is liable in j 
damages to the defaulting seller. The result of so I 
reading the by-law would be to give to a seller in default ! 
damages arising out of his own default. {Beaumont, j 
C.J. and Blackwell, /.) MEENAKSHI MILLS, LTD. ' 
Linglky & Co. 68 Bom. 288 = 160 I.C. 49 = 6 R. ! 
B. 425=^36 Bom LB. 28 = A.I.B. 1934 Bom. 107. 
EAVES See EASEMENT. 

EJECTMENT. 

See also (1) LANDLORD AND TENANT— EJECT- 
MENT. 

(2) Limitation Act, Arts, 142 and 
144. 

_ — j^uiiding by stranger on the land of another — 
Conduct of owner giving rise to an inference of licence 
— The latter cannot eject the stranger without paying 
compensation. EVIDENCE ACT, S, 115-- 

acquiescence. 27 N.L.R. 183 = A.I.R. 1931 Nag. 
168. 

Co sharers — Right to single co- sharer to eject 
trespasser. 

Where the property in dispute consists of entire plots 
which may be cultivated, a co-sharer has a joint interest 
in all the entire plots and has a right to eject a tres- 
passer w’ho is holding them without any right and title. 
It is not necessary that all the co-sharers should join in 
such a suit. {Sulaiman, A.C.J. and Baipai, /.) SheO- 
tahal Dube v. Lal narain Prasad Chand. I. 
R. 1931 All. 667 = 133 I.O. 427= 16 R.D. 76=A.I.R. 
1931 All. 696(1). 

Co sharers — Suit by some — Maintainability. 

It cannot be laid down as an inflexible rule of law, 
that in no case can a suit for ejectment by some of the 
co sharers be maintained without joining the other co- 
sharers as plaintiffs, even though they have been ini 
pleaded as defendants. The answer to the question 
depends upon a variety of circumstances and the proper 
course is to investigate the facts in each particular case. 
{Ttk Chand, J.) GaNDA SingH v. WaLI RaM. I.R. 
1931 Lah. 777 = 133 I.O. 441 = 32 P.L R. 239 = A.I. 
R. 1931 Lah. 263. 

Jus iiexWx—Flea of. 

In an .action for ejectment, the plaintiff is entitled to 
succeed solt ly on the strength of his prior possession and 
the defendant is not entitled to set up the right of a 
third party unless he claims under him and makes good 
that claim. (Case-law Ref.) {Mahomed Noor and \ 
JOhavle, JJ ) CHATURBHUJ SiNGH v. SaRADA ' 
CharanGuha. 11 Pat. 701 = 141 1.0. 167 = I.R. ! 
1933 Pat. 47-^14 Pat.L.T. 609 = A.I B. 1933 Pat. 6. f 
fR. 13 P. 182(189).]7 i 


I EJECTMENT. 

1 — Jus tertii — Plea of — Title of third party already 
' negatived. 

I When a judgment has established the right to any 
I property between two parties, it is not open to a third 
I person to set up the right of that party whose title has 
been found against as against the successful party. Such 
cases form the exception to the rule of res inter altos 
acta {Srivastava, J.) AJODHIA PraSAD v. MUSAM- 
MAT Sanjhari Kuar. 6 Luck. 710 ^ I.R. 1932 
Oudh 372 = 139 I.C. 631 = 9 O.W.N. 813 = A. I.R. 
1932 Oudh 342. 

- ■ -Suit for — Appeal — Omission to implead landlord 
— Dismissal of appeal on that ground — Propriety. 

Where in a suit for ejectment by an occupancy tenant 
against alleged sub-tenants, the plaintiff impleaded the 
landlords as parties in pursuance of a direction of the 
appellate Court and the suit having been decreed, the 
defendants sub-tenants appealed but the landlords were 
not impleaded as parties, and the appellate Court dis- 
missed the appeal on that ground. 

Held, that the proper procedure was to pass an order 
under O. 41, R. 20, C,P. Code, adjourning the case and 
directing the landlords to be impleaded after payment 
of the expenses of the other side. {Keane, S. M. and 
Oppenhetm, J.M.') KiSHUN ChMARIA v. SOMARIA. 
16 R.D. 291 = 12 L R. 96 (Or.). 

Suit for —Averment of existence of contract of 

\ sale — If relevant defence — Law prior to T. P. Act, 

S, 53- A. 

S. 54, T. P. Act, expressly enacts that a contract for 
I the sale of immovable property does not of itself create 
I any interest in or charge on such property. There is 
' therefore no room for the application of the English 
equitable doctrine that a contract for sale of real pro- 
perty makes the purchaser the owner in equity of the 
estate. Thus under the law’ applicable before the insei- 
1 tion of S. 53- A, an averment of the existence of a 
I contract of sale, whether w’ith or without an averment 
of possession following upon the contract, was not 
j relevant defence to an action of ejectment. If the con- 
, tract is still enforceable the defendant may found upon 
1 it to have the action stayed, and by suing for speciflc 
I performance obtain a title which will protect him from 
ejectment. But if it is no longer enforceable, its part- 
performance will not avail him to any effect {Lord 
Macmillan^ PiR BUX v. MAHOMED TahAR. 61 
'I. A. 388=68 Bom. 650 = 39 C.W.N. 34 = 1934 M. 
'W.N. 1037=36 Bom.LR 1196=7 B.P.C. 60 = 161 
; I.C. 326 = 1934 A.LJ. 912 = 4 A.W.B. 417 = 11 O.W. 

I N. 1146 = 40L.W. 492 = 18 R.D 469 = 60 O.L.J. 370 
! =16Pat.LT.l = A.I.R. 1934 P.C. 235 = 67 M.L.J. 

I 866(P.C.). 

j Suit for — Claim for specific performance barred 

I — Whether can be set up as defence. 

In answer to an action of ejectment, the defendant 
I cannot plead and set up a claim to specific performance* 
! of a contract, when his right to enforce such contract by 
1 suit has become barred by limitation. {Lord T hanker- 
i ton ) CURRIMBHOY & CO., I.TD. v. GREET. 60 I.A. 

1 297 = 60 Cal. 980 = 67 O.L J. 264-1933 A L J. 611 
= I.R 1933 P.C. 16=141 1.0. 209 = 1933 M.W.N. 
10 = 37 LW. 263 = 35 Bom.L.R. 223 = 37 C.W.N. 
266 = A.I.R. 1933 P.C. 29 = 64 M.L.J. 103 (P.C.). 

[r. 61 I.A. 388 (396). R. l6 P.L T. 1 (6).J 

i — " Suit for — Confusion of boundaries by defendant 

j — Right to decree. 

So long as the plaintiff is unable to identify the pro- 
perty from which he desires to eject the defendant, he 
is not entitled to a decree for partition and the Courts 
have no jurisdiction to grant the plaintiff’s prayer in 
such a case unless some equity is superinduced by the 
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BJEOTMENT. 

act of the parties or unless the defendant is shown to be 
a .joint tenant or a tenant in common or a coparcener 
or an agjnt, trustee or one occupying a fiduciary position 
towards the plaintiff in respect to the land. This princi- 
ple has, however, to be applied with reference to the 
special features of each case ; manifest injustice will be 
the result if this principle is confined strictly to these 
cases. Where in a case of confusion of boundaries, it 
was shown that the defendant obtained possession from . 
the plaintiff's father and that the confusion was caused 
by the defendant’s wrongful act, it was held the inability 
of the plaintiff to identify the property was no bar to his 
right to a decree. {Madhavan Natr, /.) APPAYYA 
Bang A v. Koraga. I,R. 1931 Mad. 269 (2) = 129 I. 

C. 461 (2) = 1931 M.W.N. 166 = 32 L.W.967 = A.I. 
B. 1931 Mad. 19 = 60 M.L.J. 86. 

Suti for — Defendants who are proprietors build- 
ing kothas on cremation ground — Proper frame of 
suit. 

Where the plaintiffs as the representatives of the 
Hindu inhabitants of the village sued the defendants, 
who were two of the proprietors, for their ejectment 
from the land in suit on the ground that it was part of 
area reserved as a cremation ground and that the 
defendants had no right to build kothas^ on the area in 
suit thereby infringing the plaintiff’s rights, 

Held^ that technically speaking, the plaintiff’s suit 
for ejectment of the defendants, who were the village 
proprietors, was not properly framed and that the suit 
ought to have been for a mandatory injunction asking 
the Court to demolish the recently erected kothas^ and 
that that object could easily be attained either by 
amending the plaint or giving the proper relief to the 
plaintiffs although it was not specifically asked for. 
{Agha Haidar^ /.) NaND KaM v, Jai CHAND. 163 
I.C. 968 = 7 R.L. 483 = 36 P.L.R 263 = A.I.R. 1934 
Lah. 1009. 

'Suit for — Defence of valid contract with 

vendor when available. 

Where the plaintiff’s vendor and defendant had 
agreed in writing that the vendor would re-deliver 
certain property to the defendant, for which the defen- 
dant had paid the purchase-money, the defendant 
cannot set up that contract against the plaintiff’s subse- 
quent vendee in a suit for ejectment, where that contract 
was barred by limitation. The fact that the plaintiff’s 
vendor had given the defendant a stamp paper after 
time had run. did not revive the contract. The argu- 
ment that if a party has an effective contract which he 
can register and use as a bar to ejectment he will be given 
the relief set forth in Walsh v. Lansdale^ (1882) 21 Ch. 

D. 9 may be available, provided his contract to re-deliver 
is still within limitation. {Jackson and Butler^ //•) 

Appala Kaju Naganna. 163 I.C. 16 = 7 BM. 
326 = 40 L.W. 667 = 1934 M.W.N. 1324=A.I.B. 1934 
Mad. 683 (1). 

Suit for possession and rent — Title only and no 
tenancy proti'ed —Right to damages. 

The plaintiff sued for possession of and rent. The 
defendant denied both title and tenancy. The lower 
Court held the plaintiff proved his title but that the 
defendant had not attorned to the plaintiff. 

Held^ the plaintiff was entitled to possession and 
damages for use and occupation of the house. 7 S.L R. 
23, Foil. {Wild, J.C. and Mtlue, A./.C.) MUNSHI 
Allahwaryo V. Mt. Begum. 26 S.L.R. 266 = IB. 
1931 Sind 143 = 134 I.O. 399 = A.I.B. 1931 Sind 
146. 

Suit for — Proof of title — Presumption as to 

possession — Open site^Effective possession not proved ’ 
-by either party — Effect — plaintiff entitled to the decree j 


EJECTMENT. 

for one-third portion of the plot, to ^\hich he had proved 
his title. See LIMITATION ACT, ART. 142. 54 Mad 

622 = A.I.B. 1931 Mad. 644=61 M.L.J. 224. 

•S uit for — What plaintiff must proi’e. 

Where the plaintiff has sued for ejectment of defend- 
ant 1, who according to him is in possession of the land 
by obtaining possession of it from A", with whom the 
plaintiff had settled the land, the plaintiff cannot succeed 
unless he proves a title in himself. Hefe idant 1 may 
have no title in the land. But he being in possession 
can re^^ain his possession, though based upon no title 
against the whole world except the lightful owner. It is 
for the plaintiff to show that he is that owner. The 
defendant can defend his possession by impeaching the 
plaintiff’s title. If the title claimed by the plaintiff is 
the settlement from the landlord and the title of the 
landlord is derived by virtue of the surrender from a 
raiyat, it is incumbent upon the plaintiff to prove a 
valid surrender by the raiyat and defendant 1 is entitled 
to show that the deed of surrender relied upon by the 
plaintiff was obtained by fraud or misrepresentation. 
{Mohamad Noor, J.) fAGATBANDHU DUTTA v. SHA- 
YAM CHAND Bhole. 6 I.R. (Pat.) 137 = 144 I.O. 
946 = A.I.B. 1933 Pat. 446. 

Suit for — What plaintiff should prove. 

In a suit for ejectment the plaintiff must not only 
prove his title but also that he has been in possession 
within twelve years from the date of the institution of 
the suit and if it is found that the evidence produced by 
both the plaintiff and the defendant as to possession is 
unworthy of credit, the plaintiff’s suit must fail inas- 
much as the presumption which arises upon proof of 
title cannot be called in aid to give weight to evidence 
unworthy of credit any more than if no evidence at all 
had been given. {Agarwala, J.) GUHI RaM SiNGH 
Chaudhuri Aimlat Mahato. 6 IB. (Pat.) 
262 = 146 I.O. 448. 

" T respasser — Donee from Hindu reversioner — 

Right to elect. 

Where a person professing to be the next reversioner 
makes a gift in favoui of a school, which is in existence, 
and in the name of X who is one of the managers of 
the school, X is entitled to maintain a suit to eject one 
who is a pure trespasser. 38 I.C. 183, Dist. {Mukerji 
\ and Rennet. JJ.') SHANKAR LAL z/. DAMODAR DaS. 
I.B. 1931 All. 742 = 133 I.C. 790- A.I.R. 1931 All. 
450. 

Trespasser — Notice to (jmt — Suit filed before 

, expiry of term — Maintainability 

Where a suit for ejectment was filed against a tres- 
passer but a notice was served on him by way of abun- 
dant caution and as the settlement entiy showed him to 
be a Korfa tenant, 

Held, that the suit filed before the expiry of the term 
specified in the notice was not rendered incompetent, as 
it was found that the defendant was a mere trespassci. 
{Mukerji, /.) Sitabuddin Biswas v, Brhaki LAL 
Mandal. 149 I.O. 678 = 6 R.C. 629 --68 C.L J. 279 
=A.I.B. 1934 Cal 134. 

— Trespasser — Right of person haz'imi possessory 

title. 

Where certain persons who were in peaceable posses- 
sion under colour of title were ousted by a trespasser and 
the former sued for ejectment of the latter, held, that 
the plaintiff’s possessory title was sufficient to entitle 
them to a decree. {Page, J,) SatiSH ChaNDRA De 
V. Madan Mohan Jati. 68 Cal. 29= I.R. 1931 Cal. 
618 = 132 I.O. 906=A.I.R. 1931 Cal. 483 (2). 

[D. 61 Cal. 419 (423)] 

■ Trespasser— Right of person having possessory 

title. 



143 


THE QUINQUENNIAL DIGEST, 1931—1935 


144 


EJECTMENT. | 

Fos'C^sioii i-4 sufticiejnt evidence of right as against n 
tre.'-pa^str. Tiie plaintiff who prcjved possession for five 
yeai^ I > t n titled to recover possession from the defen- 
dant who di^pf )ssessed hirn and wlio proved neither title 
nor piior p(/ssesdon. 23 C. H34 (P.C.), 1‘>17 IMI.C. ; 
L. IM .Jiid 2^) M.id. 5l4, Foil. { Madhavan J.') 

Nauayan.aim'a 7'. Hanumanthappa. 135 I.C 910 “ 
IE, 1932 Mad 238 36 L W. U2-1931 M.W.N. 
487 AIR 1932 Mad. 32. 

'^'re^passer— -Stilt --iVoftce — OrnisMon to 

give — -htfccl. 

Where llie defeiulant is Mmght tti he ejei ted .is a 
ti('sp,iv.‘'er, the failure to gi\e inAjce will not prevent the 
pl.iiiitiffs fioiii pro(xeding with the '•uit, though siah 
failure may he niateii.il f(»r tlie jiurpose of dealing with 
the question of i osts. {Kupthond lUlanim^ A.J.C.) 
Tayap.ai.i V. 1‘AkPATjMAi. 26 S.L.R. 29- I.R. 1932 
Sind 106 139 I.C. 95 - A I R. 1932 Sind 73. 
ELECTION. 

See (I) Kvidknck Act, s. 115. 

{2) .Siit:(:t-ssi()N Act, S. 180 

(3) T. J*. ACT. S. 35- 

(4) Wild,. 

--~^Condu‘t of — 1 1 re'^ulartttes tit — FJedton, tf 

Imblc to bt Sit aside, 

Ih fore the C'ouit will set aside a ll.ir (aimicil election 
hetau'i; of certain iriegulai ities m the (onductofthe 
election, it must be satisfied that the election was not an 
electi(»n in .suh:>tanie‘ conducted undci existing law 
an'oiihng to the niles fr. lined for the holditig of the 
election. An election ought not to he hekl void by reason 
of transgressions of the* law committed without any 
eoinijjt motive in the conduct ot tlie election, if the 
(’oiiiL Is satisfied that the result of the elec tion was not 
and louhi not liave hccii affected hy those transgressions. 

{ '/'/torn and I /a rites, JJ, and Kt. lloiCble Sir Tet 
Jiahdittr Saptu) Fak ( *()UNCI I- KI.KCTION, fn the 
matter of 157 I C. 220 - 8 R.A. 146 - 1936 A, W R. 
110 A I.R. 1935 All 295. 

{ 'ond at t of —Ferso/iation — Gos ha iadtes —Purdah 
and ftaiuhise. 

Klee lions should lie conducted without the po'-sihility 
of peisonatiops. Two kiiuls of jiersoiiations aio pos.sihle. 
(I) where the peison (omes to vote claiming to he the 
person which he is not , (2) wheio A liaving voted onc'C, 
corner .igam to vote c.dling himself //. Althcuigh fiosha 
l.idie^ .lu* «*ntitled to .ill sympathy and piouction which 
the law .iffoids .incl .siK h le.isonalilci f.icililies ,is earn be 
given by tin: .luthoriius, purdah and franchise do not go 
veiy well t«)gethei and it is impossible to c'oncluct an 
election without .some rel.ixation of the go-^ha system. 
{A\imiUit/t, () (\J.) HiJM SaHIII HAHADUH v. MaHO 
MKII Asan M \K\CAik. 6 IR. (Mad ) 283 -146 I.C 
672-39 L W. 466- A.LR. 1934 Mad. 27. 

Ffti’t ton petition Ait roming into force — 

F.ffcct on pending pi or ceding. 

An ele( tioii to tlie presidentship of a District Hoard 
w.is m.ide III Felmiaiy, 1030. A petition w.is filed iron - 
testing the,* validity of the election cmthegiuiind that 
the pi'ison elected was tliscjualified to hold the ofiice by 
viiiue of his being a salaned olfic'er within the meaning 
of S. I > of the Madras Local Ixiaids Act, 1920. During 
the p.;ncleni y of the election petition. Madias Act XI of ' 
1930 c ame into force. I 

I/eld ( l)that S. 54(2) of the Act XI of 1930 is ^ 
not a decl.natory provision so as to apply to an election 
held under (he old Act of 1920. Meaning of declara- 
tory enactment disviissed. (2) That even assuming \ 
ii). 54 IS of a clecl.iratory nature, tlys jurisdiction of the | 
Court to deal with peilvling pioceeding remains unaffect- 


ELECTION OF REMEDIES. 

ed and the procedure prescribed by the second proviso 
to tS. 54 (2) need not be pursued. {Petlly and Ananfu' 
krishna Aiyar, //.) PaNNIUSI'XVAM v . VEERIAH 
Vandayar. 54 Mad. 627 - 1 R. 1931 Mad 353-- 130 
I C. 177-33 L.W. 168- A I.R. 1931 Mad. 83-60 M. 
LJ. 191. 

Flection petition — Order of Flection Commis- 
si oner — J 1 1 egality — Remedy — Cer t io rar i 

When a Court, or similar authority, gives to itself a 
jurisdiLiion which it properly has not gr)t, by taking .an 
; eironeous view* of the law’, a writ of tertiorari will be 
issued, but there will he no writ if it makes a mistake in 
the law when acting in the exercise of a jurisdiction 
which it undoulitedly pos'^e^ses. Thus an erroneous 
decision <m the question whether a candidate is disquali- 
fied for ek( tion by reason of S. 49 of the Madras Dis- 
trict Municipalities Act is no grounii for ordering a writ 
if the lower Court had otherwise acted within the limits 
of its jiiiiMlicthjn. \N here, however, the Flection Com- 
missioner declares an eleition to he void on a ground 
luA taken in the election petition, his action is one in 
excess of jurisdiction and a writ may he issued. (Fard^- 
well, J.) SHANMUOA MUDAMAR 7'. Sukrakaya 
Mudaliak. 140 I.C 540-I.R. 1933 Mad 21-37 
L W. 162- A.I R. 1933 Mad. 133 (2;- 63 M L J 932. 

Objection to el at ion — Decision of Distiict Judge 

— Revision — Mandalay Election Rules, Rr. 32 and 34* 
The District Judge .icting under the Mandalay Flee- 
lion Rules and deciding an objection to an election act.s 
as a persona dcuguata and his deiision cannot be 
interfered with in revision. {Frown and A/o^ely,J/.) 
U Ha Vi.v. U Ha Shwe 11 Rang 1 --I.R. 'l93J 
Rang 28-142I.C 80 A I.R. 1933 Rang. 41 ( 1 ). 
Oflcnces. .sVc PenaI. Code (I860), S. I7l (r). 

Remedy— Inj tint lion restraining holding of glee- 

ft on — Ref null to grant. 

Though a candidate for election to a Local Hoard like 
^ any one else has a right to pursue his legal lemedies, 

; wh.itever they may he, save in excejjtional (. iicumstances 
it 1*^ an abuse for a candidate, who foi some leason is 
shut out. to make his pursuit of the leinedies m the Civil 
, Court a weapon for disloc.iting the electoral mat hinery 
I and stopping an election. Unless in very extreme cases 
tin* L oui t cannot grant an injunction rccslraining the 
holding of an election at the instance of a candidate 
whose nomination has been rejected. (AV///y /> 

Hai AJI RAf) NAIDU, /j/ /V I.R. 1932 Mad. 849- 
140 I.C. 441 A.I.R 1933 Mad. 103. 

Rules for conduct of Flections (Madras). Rr. l9, 

21 and 23 — Cifcnlar direttini* gosha ladies to unveil, if 
ulentity challenged — Validity of. ’ 

^ A 1 nculai issued by the Flection Authoritie.s that the 
Ciosha ladies shoultl unveil if their identity was challeng- 
ed at the time of voting is not uliia vires. It is in ('on- 
sonance with Rr. |9, 21 and 23 which contemplate such 
a possiliility. (Ramesam, O./.C.) HiJM SaHIB HaHA- 
DUK V. .Mahomed Asan Maracair. 6 IR (Mad 'I 
283 146 LO. 672-39 L.W. 466- A.I.R. 1934 Mad. 
27. 

Suit challenging — Temporary injunction — - 

Gromul for— Halance of convenience. See C P CODF 

O. 39, R. 2. 29 N.L R. 278 - A.I.R. 1933’ Nag. 193 
(F.B ). 

ELECTION OF RELIEFS. .sVif Practice- 
Relief. 

ELECTION OF REMEDIES — Party taking proceed- 
ings by way of execution— If can subsequently proceed 
by suit. C. P. CODE, S. 47 AND O. 21, R 2 62: 

Cal. 28. 
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BIiEOTEIOITY ACT (IX OF 1910), S. "Works" i 

— Supply if included in — Supply lines, if belong ' 

to consumer. 

•Supply line would be included in the v^ord ‘works* 
as defined in S. 2 of the Act, but from that it does not 
follow that the woiks belong entirely to the licensee. 
And the electric supply lines for which the consumer 
had paid need not necessarily belong to the consumer. 
{Daltp Sin^Slh, J.) DKLHI ELFCTRIC SUPPLY AND 
Fraction Co., Ltd. i/, Narsi K\m. 168 I.C. 1*24 = 

B R.L. 179 = A.I.R. 1935 Lah. 510. 

'S. 9 Prohibition against alienation — When 

.omes into operation. 

The power to veto a mortgage or other alienation as 
contemplated by S. 9 (2) of the Llectiicit> Act can only 
be exercised when the electiic crimpany concerned has 
submitted to the juiisdiction and control of Cover nnient 
by taking out a licence with regard to electricity. The 
taking out of such a licence is in the nature of a statu- 
tory Condition precerlent for (ioveinment control. 
{Cunlitfe, J.) UUDHSiNt; UaLCHAND r/. ARNHDLD & 
Co. 39 C.W.N. 1018, 

S. 21 — Scope. 

S. 21 w'hich speaks of regulating the relations with 
consumers has nothing to do with the charges to be 
made for energy supplied. The section which tleals with 
the mattei is .‘s. 23. {Suhra^vardy and Graham, J J.) 
Burdwan Ei.ec I ric Supply ('o. v. Kumud 
Kumari ChOWDHURY. 58 Cal. 1458 135 10. 721 

= I R. 1932 Cal. 129 -35 C W.N. 933- A.I.R. 1932 
Cal. 14. 

Ss. 21 (2) and 24 — Power to cut off supply — 

Arrears due tn respect of other premises — I f a ground 
— Agrcem^’fit giving such powei — Validity. 

S. 24 of the Electricity Act authorizes the licensee to 
cut off supply onl> of that premise^, the ch.uge of which 
is in arrear. It does not authorize the disconlrnuation of 
supply to premises the charge of which has been paid off 
\ clause in the agreement between the lic'ensee and the 
consumer, empowering the licen‘'ee to discontinue the 
supply to certain premises for non-payment of charges 
of other piernises of the consumer is inconsistent with 
B. 24 of of the Act and is ultia 7'ires and unenforceable 
under S. 21 (2"'. And when the previous sanction of the 
Local Government for the insertion of ‘■uch a condition, 
under S. 21 (2) of the Act, it is invalid and unenforcea- 
ble. (APasim Ah, /.) JOHN ERNfST EDWARD v 
Rai Jogrndra Chandra Gho.se Bahadur. 62 
Cal. 886 = 156 I.C. 727 = 8 R.C 37 = 39 C.W.N. 
526 = 61 C.L.J. 111= A.I.R. 1935 Cal. 298. 

S. 23 (2) — Applicability — Consumer employing 

electrical machinery — Bona fide of lampi for test to 
discover defect in machinery. 

A consumer of electricity employing electrical machi- 
neiy is entitled within his ow'n premises to use all 
leasonable tests which may be necessary to discover a 
defect. It is not obligatory on any one, whatever 
machinery he may happen to use to call in an expert on 
every occasion when something goes wrong. A man is | 
entitled, if he is able, to remedy defects himself in his 
own plant. If, in the case of electric supply, it is a j 
reasonable test for a consumer to use an electric lamp ' 
and he bona fide uses a lamp for this purpose without . 
permission, S. 23 has no application nor is he guilty : 
under S. 39 as his action does not amount to dishonest i 
abstraction of the company’s electric energy. {Youngs ' 
/.) Jwala Prasad v. Emperor. 161 I.0. 19 = 7 R. ' 
A. 113 = 36 Cr.L.J. 1274 = 1934 Cr.C. 416 A.I.R ' 
1934 All. 320. 

S. 23 (3 ) — Option of licensee— Effect of tverds ' 

''such other" tn Cl, (c). 

Q. D.— II-^IO 


ELECTRICITY ACT (1910), S. 37. 

Per Graham, J. — S. 23 (3) seems to give the licensee 
the option of adopting any one of the three methods 
mentioned. 

Per Suhrawardv, J, — The w’ords “such othei” in 
Cl. (c) of S. 23 (3) cannot be interpreted as pi eventing 
the Government from utilizing either of the two 
pieceding methods with such modifications as the> think 
lit. {^Suhrawat liy and Giaham, JJ.) BURDWAN 

Electric Supply Co v. Kumud Kumari 
CHOWDHURY. 58 Cal. 1458- 136 I.C. 721 = I.R. 
1932 Cal. 129 -35 C.W N. 933 = A.I.R. 1932 Cal. 14. 

S. 23 (3) (c ) — Agrccmrnt h tween consumer and 

supplier — Sanction of I weal Gu: ei nmcid-~Knf o> ceabt- 
lity — Charge for kiivwitt and L 'lnumption- 'Whether 
amounts to double chai t^e. 

The consumei and the supiiicr may entt i into an> 
agieement as to the idiarge foi supply of eneigy ‘.abject 
to the limitation mentioned in S. 23. Wheietheiate 
agieed and sanctioned by (Jovetnment was “7 As. per 
unit /i/.vj Ks. 5 per month per kilowatt of the i ated 
capacity of the consuming de\ ices inst.illed, provided 
the combint'tl charges shall not exceed the tbit i ate of 
1 8 As. per unit. 

Held, tliat the charges for actual consumption and 
kilowatt are two parts of the same method of charging 
and that even if the} aie ditfeient, it is intra vties of 
the Government to fix them untler S. 23 (3) (f) The 
system adoptetl cannc)t be saitl tf> amount to a double 
system of chaige and the c(aisumer is bound to pay the 
charges as agieed. {Sukiaunnly and Graham, jjf) 

Burdwan Electric Supply ('o. v. Kumud 
Kumari lhowdhurn. 58 Cal. 1468 136 I.C. 721 
- I.R 1932 Cal. 129 35 C.W.N 933= AIR. 1932 
Cal 14. 

S. 24— Powefs undei — Hatupe and extent ot — 

C<^nditions of excuisc. 

The power to disiontinue supply to a piemises is power 
even in addition to the lights lu realize tlie aiieais by a 
suit; and this statutoiy jiowei slioiild he txer( ised in 
good faith and ieasf)nably, and only as a List resort 
after all tlie foimalities laid down in the Act had been 
complied with {Alasim Ah, /.) JOHN ERNEST 

Edward v. Kai jogkndra ('handra (iHOSe 
Bahadur. 62 Cal. 886- 166 I.C. 727 = 8 R C. 
37-39 C.W.N. 526-61 C.L.J. 111 = A.IR. 1936 
Cal. 298 

S. 37 — A\ 41 framed under- Obligation of con- 
sumer — Plxtent of. 

The obligation imposcfl by K. 41 of the Indian 
Electricity Rules, 1922, upcjii a consumei of electi icily 
for domestic purposes is to take reasonable caie to keep 
the electric apparatus on his pi emi'-'^s in a safe condi- 
tion. The rule does not impose upon him an absolute 
obligation to maintain electric supply lines under his 
control in a safe condition at all events and wheilier 
negligence is or is not proved, consumers are not to be 
tieated as though they W'ere expeits in matters i elating 
to electricity, and therefore to compel them to remedy 
defects in electrical installations on their picmiscs which 
could not be discovered whatever might be the care 
they exercised w’ould be to impose on them a duty 
which it might often be impossible foi them to dis- 
charge. {Page, C. J. and Mya Hu, J f) DHANAL 
SooRMAv. Rangoon Indian Telegraph Associa 
T iON, Ltd. 13 Rang. 369 = 160 I.C. 245 = 8 R.R. 
357= A I.R. 1936 Rang. 401. 

8. 37— /i. 106 framed under — If ultra vires. 

It is clear from the provisions of S. 37 of the Electri- 
city Act that R. 106 w’as one which the Government of 
India had power to make and the necessity of a rule 
fixing responsibility for the int grity of the seals of the 
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meter fixed on the eon'sumer’s premises is obvious. It is 
equally obvious that in ease of a conviction under 
R. 106, although the breaking of a seal on a meter 
fixed on a consumer’s premises is sufficient to render the 
consumer liable to a fine, the fine would be adopted to 
the clrcum.-^tances of the case. {Grille^ 0»J C ,) 
RAOHUNATH KANAUE z/. KMPt:ROR. 161 IC. 1039 
-7R.N. 77-36 Or.L.J. 30 = 17 N.L.J. 140 = 1931 
Cr.0. 1118 =AJ.R. 1934 Nag, 246. 

— Ss. ?7 and 38 — /^uits under — Validity can he 
t afwtissed. 

Validity of rules made and duly published by the 
(iovcrnor General can becanva.ssed in a ('ourt of I.aw. 
{Afya Htiand Dunkley.jj:) KNG HOCK v. EMPEROR 
12 Rang. 616 = 161 1.O. 632 = 7 R.R. 100 = 36 Cr.L. J. 
1364=1934 Or.C. 813=A.I.R. 1934 Rang. 178. 

■ " 37 (2) if)—F{nuer to make ffeneral ruUv—- 

Effect — No immunity from local control — Public 
utility company. 

The power to n ake general rules for the whole of 
British India or any considerable part of it cannot make 
local control and the consideration of immediate local 
conditions unnecessary. Because in their licence the 
electric company are empowered to have a generating 
station somewhere within the limits of Madras, they are 
not free from the ordinary control of the local authority 
in respect of the steam boiler which they use to provide 
motive power for generation. (1881) 6 A. C.. 193, Ref. 
Nor does the fact that it is a company of public utility 
with compulsory obligations to the public confer on 
it immunity from the control of the local authority. 
(1899) 2 Q.B f)r)4;(190<;)l K. B. 744; (1900) 82 L. 
T. 562. (1909) 2, K, B. 138; (1903) 88 E. T. 772. Ref. 
{Ketlly and Anantakrishna Aiyar, J J ) CORPORA- 
TioN OE Madra.s V . Madras Ei.kctkic Tram- ( 
WAY.s, Ltd. 64 Mad. 364 = I.R. 1931 Mad. 417= i 
130 10. 721=1931 M.W.N. 73 33 L.W. 224= j 
A.I.R, 1931 Mad 162 = 60 M.L.J. 661. ! 

Ss. 37(4), 44 and Electricity Rules (1922). j 

R. \Q^-^Valtdttyof. 

K. 106 is unreasonable and repugn.mt to the general 
principles of law, and is in excess of the powers conferred 
by S. 37 (4). It is also inconsistent with the provisions 
of S. 44 of the Act. ('onsequently this rule is ultra 
vires of the C(5vernor-(iIeneral in Council and is therefore 
invalid. Johnson . Mayor Aldermen and /iurftcsscs of \ 
01^1^5) 16 (,). 11. I). 708, Appl. iMya Iht \ 
and Dunkley, //.) ENG IIOGK 7-. EMPEROR. 12 
Rang 616=161 10. 632 = 7 R.R. 100 = 35 Cr.L.J. 
1364 1934 Cr.C. 813 = A.I.R. 1934 Bang. 178. 

S. 39 — liurden of proof — Circumstantial evidence 

of offence 

S. 39 does not* remove from the prosecution the burden 
of proving an offence ag.iinst an individual. Such proof 
must naturally be circumstantial in character. Where 
the person charged is the lessee or owner of the house 
and the consumer of the electiicily (that is, the persem 
who is officially on the company's hooks as the consumer 
(^f the elev-tricity in the paiticiilar house) and where there 
is a large and obvious erei.tion on the loof of the house 
or in any part of the house, where it could not possibly 
escape the notice of the consumer and where in addition 
the peiMUi charged is the only person who would gain 
advant.ige from the theft of the electricity, the charge 
under S 39 is made out. {^Younz^ J.^ BaNWARI LAL 
7/. Emim kor. 6 IB (All.) 344 = 36 CrLJ. 179 = 
146 I.C. 814 =1933 ALJ 1176=14L.R 422(Or) = 
1934 Cr.C 129 = A I R 1934 All 60. 

S. 39 — (Tonsumer using electrical machinery — 

Bona fide use of lamps for test to discover defect in 
machinery— No offence under S. 39., .SV^ ELECTRICITY 
ACT, S. 23 (2). A.I.R. 1934 All. 320. 


ELEOTRICITY—RuleB. 

—Ss. 39 and 60 — Theft of elect rid energy — Per- 
sons authorized to prosecute. 

S. 39 of the Electricity Act creates an otfetice, and 
i prosecution for the theft of electric energy can be institu- 
' ted only by one of the persons mentioned in S. 50 of that 
: Act. Where the prosecution is not instituted at the 
1 instance of the Government or an Electric Inspector, but 
' by the Executive Officer of a Cantonment Board who are 
licensees for distribution of electric energy, the proceed- 
! ings are liable to be qiia-^hed in the absence of evidence 
I to show that the Executive Officer has authority from the 
I Board to institute the proceedings, as he cannot be deem- 
i ed to be an aggrieved person within the meaning of S. 50. 

! \shadi Lai, C.J.) DiNA NATH v. EMPEROR. 165 
i 1.0. 421(1) = 7R.L. 716 = 36 Cr.L.J. 736 = 35 P.L.R. 

, 768 = A.I.R. 1935 Lah. 191 (1). 

i S. ^—Electrical Rules (1922), Rr, 37 and 107— 

I Licensee's obligation to maintain line in safe condition — 

I Extent, 

I The contention that if the consumer elects to take a 
; supply of energy from the licensee’s distributing main at 
' any point outside his j^remises, and receives the supply 
j through the licensee’s meter, and thereafter it is conveyed 
j through a line which has been constructed by the con.su- 
I mer and at his cost, the obligation to keep in a safe con- 
j dttion the line and works from the point of commence- 
j ment of supply {i.e,, the metei ' to the consumer’s pre 
i mises and also the line and works on the consumer’s 
i premises, is cast upon the consumer and not on the 
' licensee cannot be accepted, for it runs counter to the 
I object and effect of the Electricity Act. The licensee is 
I not entitled by agreement with the consumer to release 
'■ himself from the obligation to see that the lines, appara- 
tus and works by which electricity is transmitted, so 
long as he retains control of them, are maintained in a 
safe condition, because this obligation is cast upon him 
not merely for the benefit of the consumer and the licen- 
see, but also for the protection and in the interest of the 
j public generally. Where therefore the licensee allows 
; the stay wire in the road to be in an unsafe condition, the 
: licensee fails to perform an obligation imposed upon him 
. under the Act and is guilty of a breach of K. 37 and can 
Reconvicted under K. 107. But a conviction in the 
alternative under K. 107 and S. 47 howevei is not in 
accordance with law, for, the case falls neither under 
S. 236 nor S. 367 (3), (’r. P. Code. (PagCy C\ J, and 
Mya Buy J.) RANGOON ELECTRIC TRAMWAY AND 
! SUPPLY CO., t.td. V. Emperor. 11 Rang. 162 = 6 
I.R.(Rang.)63=146 I.O. 710 = 34 Cr.L J. 1040 = 

! 1933 Cr.C. 477= A.I.R. 1933 Rang. 70. 
ELECTRICITY RULES. See also Electkic:ity 
: Act, s. 37. 

I Rr, 31 and 37 — Scope. 

Per Afya Bu^ J, — The provisions of R. 31 deal wUh 
I the point of commencement of supply of energy by the 
licensee to the consumer and not with the question of 
i control over an electric line as a matter of fact. R. 31 
I is one of the rules relating to the conditions of supply, 

: which is a matter of concern between the licensee and 
; the consumer rather than a matter affecting the public ; 
whereas R. 34 is one of the rules of precaution for the 
safety of the public. {^Page, C./. and Afya Bu, J.) 
Rangoon Electric Tramway and Supply Co., 
Ltd. 7'. Emperor. 11 Rang. 162 = 6 I.R. (Bang.) 53 
= 14610. 710=34 Cr.L.J. 1040 = 1933 Cr.0.477 = A. 
i I.R. 1933 Rang. 70. 
j R, yj — Scope. 

j Per Afya Bu, R. 37 a^jplies to all electric supply 
lines, and in considering whether the case is governed by 
I R. 37 or not, it is unn^'essary to determine whether the 
* line in question is a service-line or not. Under R. 37 the 
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licensee is responsible that all electric supply lines under 
his control, even if they are on a consumer’s premises, 
are maintained in a safe condition. In truth and in fact 
the consumer gets the use of the control of the electric 
current only when it reaches his switch and not as soon 
as it passes through the meter. {^Page^ C, /. ami Mya 
Bu , /.) Rangoon Electric Tramway and 
SUPPLY Co., Ltd. z/. Emperor, li Rang. 162^6 
I.R. (Rang.) 63 = 146 1.0.710 = 34 Cr.L.J. 1040 = 
1933 Or.O. 477 = A.I.R. 1933 Rang. 70. 

Rule — R, 62 (3) (a) — Liability under — Civil 

rights. 

The civil rights of a person would not in any way 
protect him against criminal liability for his acts and 
omissions under R. 62 (3) (a) of the Indian Electricity 
Rules. He has every right to move against the Electric 
Supply Co. to have the wire removed from over his 
land, but the wire being where it is, he is not justified 
in law in effecting additions and alterations in his house 
making the aerial line running over land accessible 
otherwise than by the aid of a ladder or other special 
appliance. {J/arma, J.) Thakur PraSAD CHAU- 
DHURY z/. Emperor. 162 I.0. 11=7R.P. 166 = 36 
Or.L.J. 21 = 16 Pat.L.T. 761 = 1934 Cr.0. 1131 = A.I. 
R. 1934 Pat. 623. 

EMBRaENCY POWERS ORDINANCE (11 OF 

Validity. 

Ordinance (II of 1932), in so far as it attempts to de- i 
prive a Chartered High Court of its powers under the 
Government of India Act, is ultra vires. (Obiter). 
(Ferrers^ J.C. and Rupchand, A./.C.) EmpkROR v. 
Mulchand Choithram. 26 S.LR. 402 = 141 1.C. 
533(2) = I.R. 1933 Sind 69 = 34 OrL.J. 166 = 1932 
Or.O. 739=A.I.R. 1932 Sind 166. 

S l(Z)-^Valtdityof. 

S. 1 (3) in so far as it provides that the Local Govern- 
ment may by notification direct that any of the provi- 
sions of the Ordinance shall come into force in any 
particular area, does not mean the Governor-General has 
delegated the right to make the law ; the Crovernor- 
Gencral is only providing how the law which he makes 
is to be administered. 4 Cal. 172 (P.C.). Ref. (Beau- 
mant, C .J . Broomfield and Nanavati^ JJ.) EMPEROR 

V. Balkrishna Harl 67 Bom. 93 = 141 1 0 . 720 = 

I. R. 1933 Bom. 130 = 34 Cr.L.J. 199 = 34 Bom.L R. 
1623 = 1933 Or.O. 1 = A.I.R. 1933 Bom. 1 (S.B.). 

S. 2 — Offence under — Sentence — Alteration of — 
Powers of superintendence of High Court. 

(Held., by Beaumont^ C. J. and Broomfield J. 
Nanavati^ dissenting ) The powers of supeiintend- 
ence are certainly wide enough to enable the High 
Court to alter the sentence. But that should only be 
done when the High Court is satisfied that the Magis- 
trate has erred on some point of principle. In a case of 
deliberate disobedience of the order made by an Officer 
of Government by a person belonging to the legal pro 
fession who did not express any regret for what he had 
•done, the High Court will not interfere with the sentence 
passed by the Magistrate under the Emergency Ordi- 
nance on the ground of severity. ( Beaumont y C. /., 
Broomfield ami Nanavati. JJ.) EmperOR v. BaL- 
KRISHNA Hari. 67 Bom. 93 = 141 1.0. 720 = I.B. 
1933 Bom. 130 = 34 Or.L J. 199 = 34 Bom.L.B. 1623 
= 1933 Or.O. 1 = A.I R. 1933 Bom. 1 (S.B ). 

."S. 4 — Order prohibiting accused from leaving 

particular place — Hon compliance — Condonation — 
Disobedience of order — Government being party — Effect. 

In February, 1932, the accused was served with an 
order by which he was directed within eighteen hours of 
his leaving jail custody to report himself to the Police 
Sub-Inspector at Karmala and thereafter should not 


EMERGENOY POWERS ORDINANCE (1932), 
S. 21. 

leave the limits of Karmala and that he should not 
without the permission of the District Magistrate enter 
the area comprised in Sholapui Taliika excepting Rail- 
way limits. Subsequently the accused wrote to the Jail 
Superintendent stating that he de-.iied to go to Bombay 
and Requesting him to ask the District Magistrate to 
modify the conditions in the order so as to enable him 
to go to Bombay. That request was refused but the 
Government did in fact allow the accused to go to 
, Bombay on his release fiom jail. The accused then 
wrote a letter stating that he did not propose to obey 
the order directing him to go to Karmala and that he 
intended to present himself before the City Magistrate 
of Sholapur in breach of the order. The District 
Magistrate asked the accused to see him immediately 
and offer an explanation. The letter was handed over 
to the accused at the Sholapur Railway Station and the 
accused thereupon went to the District Magistrate’s 
bungalov/. At the interview he refused to go back to 
Karmala and was arrested. 

Heldy(\) that the order of the District Magistrate 
was sought to be carried out within the District of 
Sholapur and therefore it is valid, though the person 
against whom it is directed is outside the local limits of 
the authority making it. It can be served on the 
accused outside the district. (2) That the accused could 
not be said to have committed a breach of the order. 
Effect of Magistrate’s order discussed. (Beaumont y C. 
J. and Murphy. J.) EMPEROR v. GULABCHAND 

Hirachnd. I.R 1933 Bom. 277 -143 I.C. 622 = 34 
Cr.L.J. 771 = 36 Bom.L.R. 186 = 1933 Cr.O. 460= A. 
I.R. 1933 Bom. 148. 

[R. 57 B. 690 (697).] 

———8. ^r— -Scope. 

The powers given by S. 4 are very wide. They autho- 
rize an order containing directions that the person ad- 
dressed shall conduct himself in such manner abstain 
from such acts, or take such order with any property in 
' his possession or under his control, as may be specified 
, in the order, (Ferrers^J. C.) JKTHMAL PaRSRAM v. 
Emfkror. I.R. 1932 Sind 146 = 139 I.O. 777 = 33 
, Or.L.J. 902 = 1932 Or 0. 664 = A.I.R. 1932 Sind 107. 

. " 8s. 4 and 21 — Sentences under — F.ffcct of repeal 

of Ordinance. 

Sentences under Ss. 4 and 21 of Oiilinance II are 
■ saved by Ordinance X of 1932 and continue in force. 
Even if they are not saved they can take effect in spite 
of the repeal of the Oidinance. (Panckndge and 
Pattersouy JJ) JOGKNDRA ('HANDRA ROY v. 
SUPERINTENDENT OK THE DUM DUM SPECIAL JAIL. 
60 Cal. 742 = I.R. 1933 Cal. 241 (2) = 142 IC. 204 = 
37 O.W.N. 363 = 34 Or.L J. 291 (2) = 1933 Cr.O. 361 
, = A.I.R. 1933 Cal. 280. 

’ ' S. 21 — First Class Magistrate — Fine imposed 
' by-- Limit of^Cr. P. Code (V of 1898), A. 32. 

Where a Magistrate of the First Class tries a case 
under the Ordinance as such Magistrate (and not ns a 
, Special Magistrate authorized under the Ordinance) he 
has no power to impose a fine greater in amount than 
that allowed by S. 32 of the Cr. P. (’ode, even though 
he was invested with the powers of a Special Magistrate 
under the Ordinance. (Beaumont ^ C. J , Broomfield and 
Nanavatiy JJ.) EMPEROR v. RAMCHANDRA GaNESH. 

; 147 I.C. 674 = I.R. 1933 Bom. 111 = 34 Cr.L.J. 162 = 
'34 Bom.L.R. 1676 = 1933 Cr.O. 122 = A.I R. 1933 
Bom. 68. 

[Expl. 35 Bom L.K. 185 (197). F. 1934 L. 361.] 

—— S. 21 — Order served under S, 4 prohibiting 

taking part in mc-ting — Speech delivered to boycott 
British goods and enrol volunteer^ — Offence constituted. 
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emergency powers ordinance (1932), 
S. 28. 

An or<ler was served upon the petitioner Iry the Dis- 
trict Magistrate under S. 4, sub-S. (1) prohibiting her 
from joining or taking part in anv meeting of ‘-ix or 
more persons in any puldie plare within certain limits 
and in ‘-jiite of the* service of the notice on her, she made 
a spee( h to the persons numbering more than 100 asking 
the ( loth rnerthanls to close their shops and to boyctnt 
the British goods, and appealing to thrjse present to 
enrol as ret rnits for the (‘(jngre*»s 

that as it harl not been shown that the bo>(ott 
(if Ihitisli gfuxls was the nujnopoly of the All-India 
(ajngre^s (Ajmmiltce no offence under .S. 17 f O, (’riini- 
nal i^aw Amendment Act, had been committed 

IJeld ^ tliat it was irnrn.iterial whether more 

than the prescribetl number fif persons assembled as a 
result of the invitation direct or in<lire(.t of the accused 
or whether she found a number <it persons assembled 
and began to make .1 spee( h to them or whether per‘'onb 
collei ted on hearing her m iking a ‘speech, in cither rase 
she must belaid guilty fil the otunce of having taken 
part ill a mrr tmg in ( ontt avimtion of the terms of the 
notice servc'd 11(011 her. ( /o Aa/, _/ ) A WaTI 

rc Kmpkkok. 141 I.O. 33 -IR 1933 Lah 61-34 
Cr.L.J 87 31P.L.R. 32 1932 CrC. 919 = A.I.R 

1932 Lah G13. 

S. 28 — ('onvtction under — Act ptcj ndtctal to 

puhlu \ ifetv — Exprc^7 fuidini; not nca ssary, 

Th** se< tion docs not require an e\prcis finding that 
tile I'onvit lion was for an ai't prejudic ial to the public 
safuy (if peai e but it does recjuirc that the offence 
should be siu li an ;i( t. Under S. 47 unless an offence 
has bccai < < irninittcd in furthcranc'O of a movement pre 
judii lal CO the (lubhc saf(‘ty or pe<u e, no (Vmrt shall try 
the Same, and the (juestion whether the otfenre was or 
not of siu h .1 nature ('anncjt be iai>cd in any (amit other 
than the ('ourt trying llu same. .So the mere fact that 
the ('ourt convicted the accused (under Ordinaiu e V of 
1932) show's that tlie ('omt w'as <}t opinion that it was 
sill h an offeni e. Where, moreover , the accused plead- 
ed guiltv in tlie trial C'ourt, it involves an admission that 
the olfeni c was one committed in furtheianic of .1 move- 
ment prejuilirial t<^ the public safety. The fact that the 
Magistr.ile did not recoid in expicss tei ms a finding to 
that cllei t does not viti.ite a st-nti'iice of tine passed by 

him. {Juik iUtd M. C. Gho^e, JJ.) PROBODH 
UIIANDKA UHAKRAVAkrV Kmpkrok 60 Cal, 
361 142 I C. 851 r2) I.R. 1933 Cal. 273-34 Cr. 

L.J. 345 ^36C.WN. 1158 -1933 Cr C. 232- A I.R. 

1933 Cal 186. 

S. 28—“ E recent politual movetnenE' — Danc^er 

to puMii peoic 0 ) safety — Judutal n ttce. 

The Uonit i an take judicial notice of the fact that the 
‘ pusrnt political movcmeiu’’ is in fact a movement pre 
judicial to the pulilic safety nr peace. {Jock and M. C, 

Gho\c\ J J.) PROBonii Un \NnKA Chakkavarty 7^ 
Empkkor. 60 Cal. 351-142 I.O. 351 (2)-=IR. 
1933 Cal. 273 34 Cr.L J. 345-36 C.W.N. 1158- 
1933 Cr.O. 232- A.I.R 1933 Cal. 186 
S, 61 — ///;"// Con ft -Po-:oc>rs of supet tntendence. 

On the* ipiestion if, and how* far, the High Court had 
powers of siiperintendenc'e on the Courts established 
under the Oidinance, 

Held, the (lowers of su(ierintendenc'e of the High 
('ouTt were dmived from three sources: ( 1 ) Ss. 435 and 
439 of the Cr. P. Code. But it is competent to the G. G. 
to o\erride the provisions of those sections, having 
regaid to Ss. 72 and 65 of the <lovernment of India 
Act. That he has done under S. 5T of the Ordinance. 
(//) Cls. 27 to 29 of the amended ?.etters Patent. But 
Cl. 44 of the Letters x*atent added by amendment make 


EMERGENCY POWERS ORDINANCE (1932), 

S. 62. 

all provisions of the Lettres Patent subject to the powers 
of the fi. G. incases of emergency under Ss. 7l and 72 
of the Government of India Act. That power, again, is 
excluded by S. 5l of the Ordinance. (///) S. l07 of 
the Government of India Act. That is an Act of the 
Imperial Parliament and cannot he controlled by the G. 
G. Under this section the High Court has (Knveis of 
superintendence ovei all (’ourts for the lime being 
^abject to its appellate jurisdiction. The Special Courts 
established under the Ordinance are sui h Courts, 
because under S. 39 of the (Irdinance, the High ('ourt 
has power to hear appeals in certain cases. The High 
('ourt has, therefore, the power to entertain an applica- 
tion in Ievl^lon from a conviction by the Special Courts 
constituted under the Oidinance. {Beaumont, C. 
Broomfield and P/anavatt, JJJ) EMPKKOR v. BaL- 
KRiSHNA IlARi. 57 3om. 93==^341 I.C. 720-I.R. 
1933 Boxa. 130 - 34 Cr L.J. 199 - 34 Bom L R. 1523 
- 1933 Cr.O. 1 - A.I R. 1933 Bom. 1 (S B ). 

[Cons. 55 a. 1008 (U)27\ F. 57 B. 690 (695). 35 
Bom.L.R, 185(197). R. 60 C. 603 (61 1); 60 C. 6bS(623).] 
— ‘S 51 — Ordei under — Rtviston. 

Quaere. — Whether High Court can exerci-»e its. power 
of superintendence under S 1()7, Government of India 
Act, w'lth resj>ect to an order under Ordinance II of 
J 932. ( Pam krid 4V and Patter '^on , //.) M A N M ATH A • 
naih Kundu 7*. Emperor. 60 CaL85l = I R. 1933 
Cal. 390 143 I.C 238 - 34 Cr.L J. 679 - 1933 Cr.C. 
579= A I R 1933 Cal. 401. 

S. 61— A esstons Jude^e — Poiver of revision. 

The (phraseology of S. 5l is very wide, and that p^irt 
of it which deprives other Couits of any jurisdiction of 
any kind in respect of any proceedings of any Court 
constituted under the ordinance, save as therein provid- 
ed, has the ei feet of depriving the Sessions Judge of the 
right of calling for and examining the re' ord under S. 
435 and of relerring the case tor ordeis of the High 
Court under S. 438, sub S. (1). ( Pancknd Qe and 

Patterson, JJ ) M \NMATHANATH KlJNDU V. KM- 

P^K()K. 60Cal. 851-= I R. 1933 Cal. 390-143 LC. 
238 34 Cr.L.J. 679 - 1933 Cr.C. 579- A. I R. 1933 
Cal 401. 

-S. 51 — Transfer of ca^e to one Magistrate — • 

IVithdraival of ra^e and rc~tran%fer to another — ]Taltdity. 

Where in a case falling under Ordininary II of 1932 
the District Magistrate transt(.s red the case in the first 
instance to a Sub-Divisional Magistrate and sulisequently 
withdrew the case to his ow n file and then transferred 
the case to the file of anothei Sub divisional Magistrate 
ana it ap(peared that thi* oflence had been committed 
within the jurisdiction of the latter Magistrate. 

Held, his action was an ai tion as a (Joint and w'as in 
contravention of S. 5l and the Magistiate to whom ♦he 
case was transferied had no jui isdiction to try the case, 
(f'. C, Ghose, A. C . J. and S. K. Ghose, /.) AEU 
IIOS.SKIN Mia V. Emperor. 148 I.C. 800=35 Cr.L. 
J. 779=6 R 0.483 = 37 C.WN. 1048 = A.I.R. 1934 
Cal 256. 

S. 62 — Reference — Sind Judicial CommisnonePs 

Court — Penver to order rigorous instead of simple im- 
prisonment. 

The terms of S. 52 are not equivocal and do not 
admit of any two interpretations. They do not alloiv 
the Judicial Commissioners Court, whose powers are 
not CO extensive with those of a Chartered High Court, 
any authority to convert a sentence of simple imprison- 
ment passed under the Oruinance into one of rigorous 
imprisonment on a reference made by the District 
Magistrate. {Ferrers, J,C* and Rupchand, A, J, Cf) 

Emperor v. mulchand Chouhram. 26S.L.R. 
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EMERaENCY POWERS ORDINANCE (1932), 
S. 57. 

402 = 141 1.C. 533 (2.)=I.R. 1933 Sind 69 = 34 Cr.L. 
J. 166 = 1932 Or C. 739 = AIR. 1932 Sind 166. 

-^S. 67 — Jurisdiction of Di^ttict Magistrate — 

Ordtr sought to be enforced ivithin his limits. 

Where tlie order of the Magistrate under the Ordi- 
nance IS sought to be enforced within the Distiict over 
which he has jurisdiction, the 'order is perfectly valid. 
{Seaumont^ C.J. and Murphy^ /,) 1£\IPER()1< v, 

CJULAIiCHAND HlKACHAND. I.R. 1933 Bom. 277 = 
143 I.C 622=34 Or L J. 771 = 35 BomLR. 185 
1933 Cr 0. 460 = A I.R. 1933 Bom. 148. 

[E. 57 Horn. 6-;() (W7).] 

S. 63 — Neicspaper arttcU' desert bim^ Ordt nancts 

passed by Government ai *\'/ii'nltsff\ etc.— 

Offence y if constituted . 

The words ‘‘giiouli'«h”, “toi tares and “hellish” v\’h.en 
applietl in a news2:)aper ariU le to nidinancts p.is'-ed by 
the (hjvernnient fall within the niiM'hief wliiih .S. 63 i'- 
intended to upre'^s. They stir up hatred against the 
(ioveininenL e itabhshed by law <tnd tlierelore constitute 
an offence under S 63 (Afvvv/r, J.C\') 

PAKtSRAM c. hMPKKOk. I R. 1932 Siiid 146 139 I. 

C. 777 -33 CrLJ. 902 1932 CrC. 554 A.I.R. 
1932 Sind 107. 

S 63 (db See I'kKS^ (KMERt’.ENCV POWF.KS; 

ACT ( 1931), S. 4 (i;. 

ENCROACHMENT. .SA- J.ANULOKD \NU Tkn- 
ANT. 

ENCUMBRANCE. 

See (1) 15KNC.AL TENANCY AC I\ SS. 20- 1 \Nl) l59, 

(2) Madras Ksi’ah s Lnnd act, s. 125 

-Icvecut ion sale. .V-v (1) P. roDi-, (.). 21. 

Kr. 62 AND 6'). 

(2) ICViDLNCE Acn S. 11 5. 

ENDORSEMENT. 

See (1) VECnriAHr.F. INSTRUMENT. 

(2) NKCDIIAHI.E iNbrUUMENTS A(- I , S. 16(1) 

32, 35, 37, 38 and 50, ete. 

(3) TRAN.SEER DE PROREk'IV Ac'l, N. 130 
ENFRANCHISEMENT. AVc (iK \N'i -Inam. 
ENGLISH DECISIONS. .SVc IM KRRRE'i ahon 
OF hTA'I U I ES. 

ENGLISH LAW—Apphcabilily to Hiir:na™Law of 
Accielions ,SVc IM/RMA (l.DWER) LAND AND KK 

VENUE .VC! (1s76), S.s 56 am> i8. 10 Rang 1 

A.I.R. 1932 Rang. 27. 

—^Abp/ic ibility of — Madias Court — Ordi- 

nary Original Civil Jurisdn tion . 

'Phe law U) he adriiini^leied by the High (’oiirt in the 
exeicise of its ordinary Oiiginal Civil Jurisdiction i- that 
obtaining in the <»ld Mayoi’s (A)url The wools “justn'e 
and right” occurring in the (diarlers rc-la!ing to the 
M a>oi Vs C(Jiut. tlie Kecorfler’s Court and the Supieine 
Court are sal)stantially .sinnlar to the vsurds “justi(e, 
equity and gooil iron^cience” in Keg. 11 ot 1802, whicli 
refers to Courts outside the limits of the Original ('ivil 
Jurisdiction ‘^^f the High (aiiirt. In both I'ases the 
English ('ommon Law should only be .qiplied as nearly 
as the circumstances of the place and of the inhabit- 
ants should admit and not in its entirety. Rule r)f 
English (a)mmon Law as to need for proof of special 
damages in an actiim for damages for imputatK)n of 
unchastity not applied. {Headey^ C.J. an I CorniOi, /.) 
NaRavana Sah V KANNAVfMA Hai. 55 Mad 727 = 

I. R. 1932 Mad. 901 = 140 I.C. 422-- 1932 M W.N. 
663 = 35 L.W. 647 = A.I.R. 1932 Mad. 445 = 62 M.L. 

J. 608 

Powers — Applicability to /ndta. 

The English Law as to pow'ers should not be aoplied to 
India. (A'amesam and Coruish, J J ) SuDARSaNA KAO 

V, Seetharamamma. 1^33 M.W.N. 1148. 


ESTOPPEL. 

— -Privity of estate — Doctrine of — Applicability to 
India. See TRANSFER OF PROPERTY ACT (1880). 
S. 108 (/). 58 Bom. 327 = A.I.R. 1934 Bom. 134 
(F.B.) 

Reference for construction of Indian Code— Not 

permissible. See PRACTICE. 54 All. 114= A.I.R. 
1931 All. 183(F.B.). 

ENGLISH MORTGAGE. 

See (\) MORTCACE, 

(2) Transfer of Proper i y act, s. 5S (.0. 
ENHANCEMENT OF RENT. 

See (1) PeNCaL TeN XNt Y ACT, Ss. 6, 7, 29 AND 30, 
etc . 

(2) LANDLORD A.ND Tenant. 

(3) Madras Estates Land aci, 24 and 
30. 

ENHANCEMENT OF SENTENCE. 

See (0 Cr. P 6:ode, Ss 417 AND 439. 

(2) Pi NAi. Code, s. 75 

ENTICING AWAY MARRIED WOMAN. 

PENAL Code, Ss 497 and 46S. 

EQUITABLE ASSIGNMENT. 

See ( 1 ) AssiONiMl N T. 

(2) Deiuor and creditor— vsskjnmen r 
or D'-iu'. 

(>)4'kanseer of 1‘i<oi‘kk rv At:T, Ss. i30 13”. 

lujuitable do(-trinc--( Engli-'h ) — < \i>l* gn\ erned 

by Indian statute — -W) applu .ihiiify. .S\ • IN'IERPRF- 
tviionoi- SIAIUTKS. 58I.A 91 -58 Cal. 1235-60 
ML.J. 538(P.C.). 

EQUITABLE ESTOPPEL. 

.S. e ( \ ) Es'TOPPJ- l 

(2) J'.\ IDENCI act, S. 115. 

EQUITABLE MORTGAGE. 

( 1 ) MOR'ICAt'.E. 

(2) ^KANS^ FR OF PitOPEKTV AC'T, Ss 58 (/) 

AND 56. 

(3) Rlclstraiion act, S. I7 (I)(/^). 
EQUITABLE SET OFF. 

A\v (DC. I\ CODE O 8. K. 6. 

(2) PRAC’MCE. 

EQUITY. Sc'etilsi> PR \(.”TICE, 

—/\i gilt to tquitabf Cilitl -(\'nditions. 

A plainiili i-. not entitled t<i eqiiital'le leliet unless he 
IS lum-elf jnepai ed to Iji'liave in .in eqiiit.dile m.innei, 
{Com fut y-7'ei i e/C C,J. iind .i ga i wa/a^ J.^ SaUEP 
Lm. P.hac.xt Mohnm.mm) Isha(.)UE. 151 I.C. 
393 -7 RP. 158 16 Pat.L.T. 12- A.I.R. 1935 
Pat 59. 

EQUITY OF REDEMPTION. Ac.' Trxnsi fk OF 
Pkoper'tvAC't, Ss 60 .xnd9| 

ESCAPE FROM LAWFUL CUSTODY. Pen \l 
Code, S.s. 223 226. 

ESCHEAT. 

See (1) CROWN. 

(2) Hindu law — Crown. 

ESTOPPEL. 

See also (1) HKNAM I— KSTOPPEL. 

(2) Evidence Act, Ss. il5 and 116. 

(3) r.ANDLORD and Tenant. 

(4) Mort(;aoe. 

(5) Transfer of Property Act, s. 43. 
Acceptance of benefit — P<irty /eieizang compensa- 
tion under orier of Court — Sight to appeal ai^aunt 
order. 

When a Court passes an order granting review of a 
case and resioKs the case on payment of compensation 
to the opposite partv, the aceeptanee of such compensa- 
tion by the latter doe^ not take aw’ay his right to appeal 
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from that order. ^Knox^ S, and Grant, J, M.') 
Kanhaiya Lal vSumeka. 1936 E.D. 466 = 1936 
A.W.B. 1219. 

■ Admtsston tn pleadings — hffect of in subsequent 

suit 

Statements made by a defendant in his written state- 
ment which are only admissions cannot create an estoppel 
as against him in a later suit instituted by him; and 
when the admissions are sufficiently explained, namely, 
that he was not aware of all the circumstances at the 
time he filed the written statement in the prior suit, the 
doctrine of estoppel cannot be invoked at all. {Mukerjt 
andS.K. Ghose, JJ,) GoBlNDA KaMANUJ DAS v. 
Kam Cakan Kamanuj Das. 63 Cal. 326 = 62 C.L.J. 
163. 

■ , ■ — — Agreement settling disputes about prcpetty — 
Suppression by party — If can subsequently rely on it. 

Where, after an agreement has 1)een entered into 
between certain parties in settlement of family disputes i 
legarding some property, one of the parties deliberately 
keeps back the agreement in a litigation and thereby 
gets an adjudication on that basis, he is estopped from 
subsequently leMviiig the whole case and from pleading 
the true tacts. {^Oppenheim, S.M. and Drake Brock- 
man, y,Af.) Karan Singh v. ( haran Singh. 18 
E.D. 624 = 16 L.E. 40 fEev.). 

Alienation of khote land — Khot accepting 

“dhara” and “faida**from tenant— If can forfeit hold 
ing. See BOMBAY KHOTI SETTLEMENT ACT (1880). 
36 Bom.L E. 1263 = A. I.E. 1936 Bom. 98. 
•——Alienation opposed to public policy— Alienor or 
his representative not estopped from contesting the vali- 
dity of the same. See RELIGIOUS OFFICE— ALIKNA- 
TK^N. 67 M.L J 769. 

— Applicability of doctrine — Party not misled by 

any act or representation — If can rtly on doctrine. 

The doctrine of estoppel cannot be invoked by a party 
who has not been misled in any w'ay by any act or re- 
presentation on the part of the party sought to be 
estopped. {Alasim Ah, J ) KUMAR PRATIVA NATH 
ROY 7'. Benode Behari Ghose. 162 I.C. 296- 
8 E.O. 688 = 61 C.L.J. 76 = A.I.E. 1936 Cal. 181- 
Approbate and reprobate. 

A party wdio prevents the issue of adverse possession 
betw'een him and another party being decided in a prior 
suit cannot be allow’ed to plead in a subsequent suit that 
adverse possession had become complete because the 
issue was not decided in the former suit. A party cannot 
both approbate and reprobate; and on this principle, a 
party cannot at one time be allowed to say 'that a ques- 
tion between liim and another need not be decided, and 
at another t ime to say that because that question was 
not decided, the latter's claim is barred. Even if he is 
not estopped, tho piinGple of approbation and reproba- 
tion will apply. (^Baker and IVadia, J/ ) CHIDAM- 
BARGAUDA 7'. Channappa. 153 I.C. 637=7 E.B. 
261 = 36 Bom LE. 694 = A.IE 1934 Bom. 329. 

Approbate and leprobate — Two decrees against 

same judgment-debtor by same dei ree-holder — Execution 
ot tlie fir^t — Application for reteable distribution in the 
seioiul — Private sale by judgement-debtor — Deposit of 
amount of Inst decree by vendee — Acceptance by decree- 
holdt'i .iiul raising of attachment — Decree holder 
deemed to have waived the benefit of S. 64, C. P. Code 
— Piivatesale Valid — Decree-holder cannot approbate 
and leprobate. See P. CODE, S. 64. IS Pat. 446. 

■ Approbate and reprobate — Claim that village not 

on 'estate*' — Subsequent plea that it is estate** for pur- 
poses of jun uliction — Maintainability. 

A party cannot both approbate and reprobate. Where 
a Zamindar claimed that a certain village was not an 


i “estate” under the Madras Estates Land Act, he cannot 
. subsequently turn round and say that the village is an 
I estate and on the strength of that assertion to invoke 
the special jurisdiction of the Board of Revenue. In 
; other wrords, he cannot at the same time blow' hot and 
j cold, {y enkatasubba Rao /.) ANNAPURNAMMAGARU 
I V. Raja of Vizianagaram. 167 IC. 783 = 8E.M. 

; 164 = 41 L.W. 689=1936 M.W.N. 377 = A.I.E. 1936 
j Mad. 367 = 68 M.L. J. 441. 

i Approbate and reprobate — Decree for partition — 

Plaintiff taking possession of properties under-— Subse- 
q uent a ppeal — Mat nta inability . 

A party who takes possession of the properties allotted 
to him under a decree in a suit for partition is not 
thereby precluded from preferring an appeal against the 
; decree objecting to the propriety of the division. 
(Madhavan JVair, y.) AMMIKAJU v. KoNDALARA- 
YADU. 156 I.C. 987 = 8 E. M. 94 = 41 L. W. 218 = 

1935 M.W.N. 227-A.I.E.1935 Mad. 466 = 68 M.LJ. 
255. 

Approbate and reprobate — Doctrine of, not appli- 
cable — Valuation — C. P. Code S. Ill — Parties 
adopting notional value for suit. See C.P. CODE, S 11 K 
I 68 Cal. 66=A.I.E. 1931 Cal. 417. 

' Approbate and reprobate — Ex parte decree — Set- 

I ting aside on terms — Payment of costs to plaintiff's vakil 
Revision by plaintiff— J f barred. 

A Court has no jurisdiction to set aside an ex parte 
decree apart from O. 9, R. 13, C. P. Code. Where a 
j defendant applies to have the ex parte decree set aside 
about a year after he has knowledge of the decree, the 
, application has to be dismissed. If the Couits ^ets 
I the decree aside on terms on the giound that he has a 
good defence, that order is without jurisdiction. The 
mere fact that (osts order to be paid as a condition are 
paid to the plaintiff’s vakil cannot be regarded as an 
adoption of the order by the plaintiff, so as to bar a 
revision petition by him against tnat order. Such adop- 
tion of the order made without jurisdiction cannot have 
theeffect of making the order ode which the Court is 
competent to pass. {Cornish, /.) N ARAYANASWAMI 
AIYAR Z/. SUBRAMANIA PiLLAI. 169 I.C. 1028-=8 
E.M 696 = 42 L.W. 762= 1935 M.W.N. 1327 = A.I.E. 

1936 Mad. 49 = 69 M.L.J. 673 

Approbate and reprobate — Sale proclamation — 

yudgment debtors ivaiznng objection to valuation and 
getting adjournments for payment — Application to set 
aside sale on the ground of under valuation — Estoppel, 

There was an express waiver by the judgment debtors 
of all objections about under-valuation. By their various 
petitions for adjournment taken expressly for payment 
of the decretal amount, they undertook not to make any 
objection regarding under- valuation and the Couit was 
thereby induced to grant them adjournment after 
adjournment, without even insisting on part payments of 
the decretal dues. 

Ileldt that the judgment-debtors must be held to be 
bound by that undertaking and were estopped from 
raising the questian of valuation. A.I.K. 1928 Pat. 25. 
Di.si. {Fazl Ah and Lnby, //.) NAGESHVVAR PRA- 
SAD V. Ambika Prasad 160 I.C. 886 = 8 E.P. 384 
=A.IE. 1936 Pat. 483. 

- Approbate and reprobate — Suit for injunction to 
restrain disturbance of easement — Obstruction to light 
and air by contemplated building — Defendant under- 
taking to demolish building in case of plaintiff's success 
I in suit — Plea in appeal that injunction should not be 
, granted as building completed — If open. 

; Where a plaintiff whose easement right to light 
1 and air is threatened by a proposed building by the 
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defendant promptly comes to Court and institutes a suit 
for.an injunction to restrain the defendant from raising 
the buldiog even before the defendant commences to 
build and on the defendant continuing to build in 
spite of the suit applies for a temporary injunction to 
restrain the continuance of the building, and the defen- 
dant gives an undertaking that if plaintilf succeeds in 
the suit he will demolish the portion of the building 
found to obstruct the passage of light and air, and the 
Court accepts that undertaking and observes that the 
building erected by the defendant would be at his risk, 
the defendant cannot be permitted to go back on his 
undertaking. It is not open to him at the stage of 
second appeal to plead that the injunction ought not to 
be granted, because the building has been already erect- 
ed and that the plaintiff should only be awarded 
damages. Hatdar, J.) biSHAN I)AS v. 

Behaki Lal. 167I.C. 871 = 8 RL 155 (2) = A.I.R. 
1935 Lab. 937. 

■' ■ Conduct — Company— ‘Transferee of shares — 
Inststence on registration of tranfer — looting as trans^ 
fe*ee at meeting of shareholders — Subsequent denial of 
liability as contributory — Peimissibility, 

Where a transferee of shares of a company not only 
assents to his name being in the register, but insists on 
his name being put there, and acts like a shareholdei , 
voting as owner of the shares transferred in his name, 
he is estopped from going against the register and dis- 
puting his liability as contributory in proceedings for 
winding up. Although theie may be dealings between 
him and his transferor which m,iy give him an equity to 
call for an indemnity, that cannot be availed of by him 
as a shield to protect himself from liability. When he 
has been treated, and has acted, as shareholder, he 
cannot go back and deny his [Xisition, A man cannot 
be allowed to lie by while all appears to go well, and 
repudiate his acts when the day for meeting his liability 
arrives. {IVadia^ J.) In re The PENINSULAR LIFE 
assurance CO., LTD, 60 Bom. 297 = 160 I.C. 638 
= 8 R.B. 272 = 37 Bom L.R. 904= A.I.R. 1936 Bom. 
24. 

Consent decree — How’ far operates as. See 

Compromise — Consent decree — Binding 
nature of. 1936 R.D. 269. 

Llection of reliefs — ("laim against two defendants 

in the alternative — Decree againt one — If precludes 
claim for decree against other. See PRACTICE — 
Relief. 13 Rang. 186. 

Election of reliefs— Claim against two defendants 

— Decree taken against one — Appeal claiming decree 
against the other — Competency. See 1*RACTICE — 
Relief. 13 Rang. 189. 

^Election of remedies — Party taking proceedings 

by way of execution — If can subsequently proceed by 
suit. Set C. P. Code, S. 47 AND O. 21, R. 2. 62 Cal. 
28. 

Equitable estoppel — Basis and Si. ope of the doc- 
trine. 

Where A has built on land wdiich he thought wa.s his, 
but it was really that of who knowing of A's mistake 
encouraged him to build either directly or by abstain- 
ing from asserting his legal right, equity will intervene 
for the protection of A. This, sometimes, is alluded to 
as the doctrine of equitable estoppel. But the founda- 
tion upon which reposes the right of equity to intervene 
is either contract or the existence of some fact which 
the legal owmer is estopped from denying. In the case 
put B's conduct is such that from it may be inferred of 
a contract on his part not to dii-turfe A in the possession 
of the land, or it may amount to a statement by B that 


ESTOPPEL. 

the land is A*s. 26 I. A. 58, Ref. Where, however, there 
was no mistaken belief by the appellant as to the owner- 
ship of the land which, he knew, belonged to the Crown, 
still less was any such mistaken belief known to the 
Crown, and in fact the occupation by the appellant was 
a trespass which, by dint of toleration for some time, 
became an occupation by leave and licence, theie is no 
basis for any equital>!e doctrine of estoppel and the 
Crown is entitled to revoke the Jii ence and direct the 
removal of the superstiuctures elected by the appellant. 
\^Lord Russell of Killoiocn.') THE CANADIAN PACIFIC 
Railway Company v. Kino. 138 I.C. 292 = 36 L.W. 
91 = I.R. 1932 P.C. 236 -A.I.R. 1932 P.O. 108 = 61 
M.L.J. 958 (P.C.). 

Equitable estoppel — Doctrine of standing by . 

Even if the statement in Chadwick v. Manning.^l^^tf) 
A.C. 238, that “silence is innocent and safe when there 
is no duty to speak” is not absolulely and for all pur- 
poses true, it is, at any rate, very necesv,ary to take 
care, that persons are not laniled in liability merely be- 
cause they have not given information to some one over 
whose interests they have no duty to take care. There 
is no room for the ai)priCation of the doctrine of estop- 
pel by standing by, in the absence of some definite and 
particular conduct on the part of a person other than 
the mere fact that he had been impleaded as party. 
Where in a rent sale under B.T. Act a co-sharer lan;!- 
lord has been impleaded and has taken no part in the 
proceedings, there is no loom lor the doctrine of equita- 
ble estoppel by standing by. C.J. and MukerUx 

/.) Niharbala Debi V, Shashadhar Ray Chau- 
DHURI. 68 Cal. 368--I.R. 1931 Cal. 865 -134 I.C. 
667= A.I.R. 1931 Cal. 486 (2). 

Essentials of^Clear and unambiguous represen- 
tation— Necessity. See Evidence aci’, S. 115. 11 
O.W.N. 1671 = A.I.R. 1936 Oudh 121. 

Execution — Claim to attached pi opet ty by legal 

representative — Dismissal on merits— Observation in 
indgment that suit was to be instituted — Suit on basts — 
Plea that suit was barred — If barred — Res judicata. 

The widow c>f a judgment debtor who w’a'< addeii in 
execution proceedings as his legal representative claimed 
the attached properties as belonging to her by an appli- 
cation purporting to be filed both under O. 21, R. 58 
and under S, 47, C.E. Code. The Court dismissed the 
application on the merits ami aflded: “I am not pre- 
pared to uphold the claim and refer the petitioner to a 
regular suit” and on the strength of that order the widow 
filed the suit”, 

Held, that the remark of the Judge, a gratuitous 
advice, asking the W’idow to file a regular suit, would not 
operate as res ludicata or estop the '*ther party from 
contending that the suit w'as baricd under S. 47, C. P. 
Code, and that the vidow’s only remedy was by way of 
an appeal against the dismissal of the application in 
execution pioceedings 13 M.I A. 160, Foil.; A.I.R. 1925 
All. 240, Dist. {V aradachar lar , /.) MACHAMMA v. 
Kanakamma. 168 I.C. 410 -8 R.M. 260-1936 
M.W N. 786= A I.R. 1936 Mad. 923. 

Execution — Execution sale — Objection to sale pro- 

clamation given up by judgment-debtor — Same ob;ectton 
in application to set aside sale— Maintainability . 

If the judgment-debtors have got an adjournment of 
a sale by giving up their objections to the sale procla- 
mation, they will be estopped from raising the same ob- 
jections in an application to set aside the sale when it has 
been concluded. 15 LA. l7l: 12 Mad 19 at 25 (P.C.), 
Kel. on. (Pakenham milsh, J.) POTTA REDD! v. 
Karuppa Goundan. 166 I.C. 1013 = 7 R.M. 628 = 
41 L.W. 121 1986 M.W.N. 126 -A.I.R. 1935 Mad. 
160 = 68 M.L.J. 48. 



159 


160 


THE QUINQUENNIAL DIGEST, 1931—1935 


ESIOFFBI.. 

' — -Execution — Execution — Bidder tn Right to 

dispute title of purchaser, 

'V\ here a shop had been sold in the execution sale and 
the defendant had made bids at the said sale, the defen- 
dant is not estopped from challenging the title of the 
purchaser. {Dalip Singh, /.) BHAGaT RAM v, 
Nanak Singh. 154 1.0. 512~7 R.L. 678=^A.I.R. 
1934 Lah. 202. 

— ■ Ex decree set aside on payment of costs | 
Costs accepted by plaintiff's pleader — Revision filed on 
opening day — Plaintiff held not to have acquiesced tn 
order setting aside decree. 

An ex parte decree was set aside without considering 
the contentions of the plaintiff on payment of costs. 
Plaintiff's pleader accepted the costs, but filed a re^rision 
on the opening day of the High Court. 

th.Tt in absence of anything (jn the record to 
show that the co^ts were taken by the plaintiff’s pleader 
in token (‘jf acceptance of the validity of the order, the 
plaintiff (ould not be said to h ivc acquicbced in the 
order for setting aside the ex parte deciee. {Afukerjt 
and Thom, JJ.) PUTTtJ SiNdH v. VIDYA RaM. 
163 1.0. 999^) 7 R A. 661 (1) = A.I.R. 1934 All. 
100 . 

Government— Grant by Government — Acts of 

Govern inent Officers — Construction of grant by them — 
Gcvernment not estopped. Sec CROWN. 36 Bom.L. 
R. 761-=A.I.R 1934 Bom. 434. 

Laiidloid and tenant— Occupancy ryot— I.ease 

of permanent light by describing himself as ryot at 
fixed rate — Subsequent denial of heritable rights — Claim 
to eject under ryot as trespasser — Maintainability. See 
BENGAL Tenancy Act, S. 85. 61 C.L.J. 9=A.I.R. 
1936 Cal. 706. 

Landlord and tenant— Person accepting position 

as heir of tenant — Clai.n to statutory tenancy— If main- 
tainable. OUDH RENT ACT (l886), S. 3 (18). 
18R.D 716. 

Minor. See EVIDENCE ACT, S. Il5. 

Mortgagor and mortgagee — Mortgagor — If can 

deny mo itga gee's right to entire mortgage money — 
Purchaser of equity of redemption — If estopped from 
disputin g titles of assignee of mortgagee 's right. 

It is not open to the mortgagor to dispute the title of 
the nioi tgagee and to say that although the mortgagee 
at the inception purported to deal with the whole of the 
mortgage-money, he was in reality not the owner or 
possessor of the entire mortgage- money. So far as the 
original nioitgdge transaction is concerned, as between 
the inoitgagor and rnoi tgagee, the principle of estoppel 
applies au(i coitk;^ into play. 

Quaere . — Whether it is ojien to the purchaseis of the 
equity of redemption to question the lights of the 
assignee of the mortgagee’s right and contend that the 
mortgagee is not entitled to the entire mortgage money. 
{Mitter and Patterson, //.) BENGAL COAL COM- 
PANY, LTD. SiTARAM CHATTERJL 159 I.O. 159 
-8 R.O. 283-61 O.L.J. 560-A.I.R. 1935 Cal. 666. 

Moj tgagor and mortgagee — Plea that mortgage 

is void — It open. EVIDENCE ACT, S. Il5. 11 
O.W.N. 1571=A.I.R. 1935 Oudli 121. 

—Moi tgagor and mortgagee — Prohibition by sta- 
tute — Mortg.ige void under law —Mortgagor not estop- 
ped from pleading. See EVIDENCE ACT, S. Il5. 11 
O.W.N. 1571 - A.I.R. 1936 Oudh 121. 

• —" -^Mortgagor and mortgagee — Right to invoke 
doctrine — Party to fraud — If claim benefit of estoppel 
as against another party thereto — Suit on mortgagee — • 
'^Plea of sham and fraudulent transaction — Estoppel 
— Mortgigee also partfto fraud — Effect, 
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Where both parties to a deed know tliat it was exe- 
cuted for an immoral purpose or ‘in contravention. of 
statute or of public policy, neither of therfi will be 
estopped from proving those facts which render the deed 
void ab tntUo, In a suit on a mortgage by the mort- 
gagee, the mortgagor-defendant pleaded that ihe mort- 
gage sued on was a sham transaction not supported by 
consideration and a device to defeat a possible attach- 
ment of the properties by a creditor. The evidence in 
the case proved that the object of the mortgage deed 
was to defraud a third person and that the mortgagee 
was not only cognisant of, but w'as indeed a party to, 
that intended fiaud. 

Held, that the mortgagor was not under the circum- 
stances estopped from pleading the real nature of the 
transaction against the mortgagee’s claim upon the deed, 
{Corntskand Stodart, J/.) ARUNACHALAM ChET- 
TIAR RANGASWAMI Chettiar. 69 Mad. 289=8 
R.M. 539 (2) -159 1.0.729 = 42 L.W. 976 = 1935 M. 
W.N. 1304 = A I.R. 1936 Mad. 88=^69 M.L.J. 788. 

of rule — [f a cause of action — Question 

of law. 

Estoppel is not a cause of action. It is a rule of 
evidence which comes into operation if a statement has 
been made by a defendant w’ith the intention thdt the 
plaintiff should act upon the fnith of that st.atement and 
the plaiutiil does act upon the faith of that statement. 
The question of estoppel is not a pure (jucstion law’. 
i^Nastm Ah and Ilenierson, JJ.') .SUDHAMOYEE BaSU 
V, Bhujendra Nath Biswas. 8 E.O. 302^ 159 I.O. 
370=AIB. 1935 Cal. 713. 

---“—•^Plature tn rule — Rule of evidence and not a 
source of title. 

Estoppel is a rule of evidence and not a source of 
title. A. I.R. 1925 Rang. 68 and A. I.R, 1935 Kang. 84, 
Foil. {Dunkley, J.) Saya IIMaN Saya Hla. 
160 I.O. 325= 8 E.R. 366 = A.I.R. 1935 Rang. 448. 
Prohibition of law — Plea, tf open. 

Estoppel cannot be relied upon to defeat a prohibition 
in law on the giound of public policy. ^Beasley, C. J, 
and King, J.) KAMAKRISHN AMMA 7^ VENKATASUB- 

BiAH. 58 Mad. 389 = 153 I.O. 817-= 7 R.M. 377 = 
1934 M.W.N. 1407 = 40 L.W. 918 = A.I.R. 1936 
Mad. 262-68 M.L.J. 46. 

Question of law' — Representation under erroneous 

view of legal right« — If operates as estoppel. See 
Evidence ACT, S. Il5. 42 L.W. 725 = A.I.R. 1935 
Mad. 1062. 

——Rule of — Scope of — Waiver — Distinction. See 
Evidence Act, S. 115. 68 M.L J. 725 (P.O.). 

-Statute — No estoppel against — Statutory duty of 

the Court under S. 60, C. P. Code, to see that property 
not saleable should not be sold — Objection can by judg- 
ment debtor before confirmation of sale — Maintainabilit, 
See c. P. Code, S. 47— Executing Court. 1935 
A.L.J. 1137. 

-^Vendor and purchaser — Purchase money retained 

by purchaser to pay decretal debt — Purchaser not pre- 
eluded from questioning binding nature of debt. 

By the terms of a sale-deed executed by a widow and 
the reversioner, the purchaser retained a poition of the 
purchase- money to pay a decree-holder if the decree he 
had obtained against the widow was confirmed on 
. appeal. In a suit by the decree-holder after the death 
, of the widow. 

, Held, the retention of the purchase money was only 
I in the nature of a reasonable precaution which involved 
I no acknowledgment of the binding nature of the debt 
I and that the purchaser was not estopped from contend- 
I ing that the debt was not byiding on the reversion. 
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t(jCurgenven^ /.)*SeTHURAMA"AYYAR v VaRADARAJA 
AyyaR. 136 I.O. 77S=I.R. 1932 Mad. 309=36 
I..W. 269»»1931M.W.N. 1282=A.I.E. 1932 Mad. 
186. 

— .' — Will — Legatee under— If can set up independent 
title. See WILL— BEQUEST. 18 N.L.J. 1. 
EXTROPEAN BRITISH SUBJECT. See CR. P 
CODE, Ss. 34- A and 528 B. 

JBVIOTION. See EJECTMENT. 

jevidbncb. 

See also (1) CRIMINAL TRIAL— EVIDENCE. 

(2) Practice, 

Admissibility. 

Adoption. 

Age. 

Appreciation of Child. See Witness. 
Circumstantial evidence. 

Co- accused. 

Commission Evidence. 

Conduct. 

Confession. 

Credibility. 

Criminal trial. 

Cross examination. 

Customary right. See Proof. 

De ben esse examination. 

Document. 

Duty of Court. 

Eye witness. 

Hearsay. See Reputation. 

Husband or wife. 

IdeutlfLcatlon. 

Inadmissible evidence. 

Intention. 

Marriage. 

Meaning of. 

Medical certificate. 

Ownership. 

Photographs. 

Presumption. 

Privilege. 

Proof. 

Recital. 

Record-of-rights. 

Rejection of. 

Relevancy. 

Reputation. 

Revenue documents. 

Riwaj I'Um. 

Rule as to. 

Secondary Evidence. 

Spies. 

Value of. 

What Is not. 

Witness. 

AdmlsBihility. 

" •Admissibility — Counter- affidavit by accused — 

^Whether can be relied upon — Stamped with non judi- 
dal stamp. 

An application was put in for the transfer of a case, on 
the ground that the accused person had been seen 
coming out from the compound of the trying Magistrate. 
This fact was sworn by an affidavit. The accused 
.person denied this statement by a counter-affidavit 
sworn by him and so also the trying Magistrate by his 
own statement relying also upon the counter-affidavit. 
A complaint under S. 193, was ordered to be drawn up 
against the complainant and * objections were taken to 
this procedure. 

Held, it is not certain whether sv|ph a counter- affidavit 
Would be inadmissible, fqr th^ purpose of deciding 

Q. D.— II— H 
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whether a complaint ought to be made. It is doubtful 
whether such the trying Magistrate is entitled to take 
such a statement in to consideration, when coming to a 
conclusion whether a complaint should be made or not. 
It is unwise to act upon it when the difficulty can be over- 
come by directing an enquiry such as is mentioned in S. 
476^ Cr.P, Code.The affidavit was rejected as being inad- 
missible in evidence, as it was stamped with non- judicial 
stamps, whereas the rules require Court -fee stamps. 
iLort WtlUams and S. K, Ghose, //.) • AMBIKA 
Charan Das v. Emperor. 68 Cal. 1211 = I.B. 1931 
Cal. 438=131 1.C. 262 = 32 Cr.L.J. 674= 53 O.L.J. 
184=36 O.W.N. 690 = 1931 Cr.C. 408= A I.R. 1931 
Cal. 344. 

Admissibility — Documents of Government, un- 
published — Entry Evidence by Government employee 

— Admissibility of — No primary or secondary evidence 
of entry. 

In a prosecution for perjury, part of the case for the 
prosecution was that the kabuliyats in question were 
forged documents as the cartridge papers on which they 
were written did not come into existence unt il long after 
1909, the date of the kabuliyats. An Assistant in the 
Office of the Deputy Controller of Stationery, Calcutta, 
deposed to that effect. He did not base his knowledge 
on his own experience but on an entry in an unpublished 
record of Government in respect of which privilege was 
claimed and allowed. The witness was not prepared to 
let the Court or the lawyers see the entry. 

Held, that the evidence of the witness was not admis- 
sible. ISankin, C,J, and C.C, Ghost, /.) EMPEROR 
V, Jaffarul Hossain. 69 Oal. 1046 «I.B. 1932 Cal. 
448 = 138 IC. 361=33 Or.Ii.J. 609 = 36 C.W.N, 614 
= 1932 Cr.C. 468 =A.I.R. 1932 Cal. 468. 

Admissibility^Examination of arrested person 

by doctor — Absence of consent — Evidence of doctor as to 

i search, 

, The examination of an arrested person in hospital by 

I a doctor not for the benefit of the prisoner’s health but 
simply by way of second search is not provided for in 
the Cr. P. Code and in such a case the doctor may not 
examine the prisoner without his consent. The evidence 
of the doctor as to the search without the accused’s con- 
sent is inadmissible. {^Lord Williams and- S,fC. Ghose, 
//.) Emperor v, Bhondar Prodhan. 36 C.W. 
N. 1212=134 I.C. 1053 = IR. 1932 Cal. 13=33 Or. 
Ii.J. 11 = 64 C.L.J. 499=1931 Cr.C. 753 = A.I.B. 1931 
Cal. 601. 

Admissibility — Ex post facto recital in deed- 

Oral statements of executant — Omission to examine exe- 
cutant. 

Where it was shown that the mortgagj^r did not e.xe- 
cute the mortgage as manager and there w’as no evidence 
to show that the debt was contracted for legal necessity 
but the low’er Court relied on a document executed by 
the coparceners after they had parted with all rights to 
property and also on statements made by the executant 
at the time of the execution of the deed. 

Held, that the finding as to family necessity could not 
be supported. 

Held, further, that the pieces of evidence relied on by 
the lower Court were inadmissible in evidence especially 
when the executant, who wras alive had not been exa- 
mined. {Afacnatr, /,C,) AMBIKA PRASAD v, GOURI 
Shankar. 141 LC. 666 = I.R. 1933 Nag. 78 = 15 N. 
L J. 94 = A.IR. 1933 Nag. 383 (1). 

Admissibility — Intention at variance with that 

expresssed — Proof of. See EVIDENCE ACT, S. 92. 1932 
A O. 716=63 M.L.J. 418 (P-C.). 

A dmissibility — Local inspection^ Statements' 

made at. 
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Statements made at the local inspection are inadmis- 
sible and a Judge should not bring such statements into 
the case as evidence. No statement by any person is 
evidence unless given on oath in the witness-box. 
{(Grille, O.J.C. and Pollock, LOCAL GOVERN- 

MENT V, Mt, Guji. 17 N.LJ. 189 = 1935 Or.O. 339 
=A.I.B. 1935 Nag. 69. 

Admisstbtltty — Objection not raised — Effect, 

When a piece of evidence is irrelevant, the erroneous 
omission before the lower Courts to object to the admis- 
sion of that evidence does not make that evidence 
relevant. l9 All. 76 (P.CJ; 56 M.L.J. 88 (P.C.); 44 
Horn. 192, Kel. on. i^Madhavan Natr, /.) KrisHNA- 
SWAMl PATHAR V. Kamachandka Ayyar. 135 I.C. 
672=I.E. 1932 Mad. 156=1931 M.W.N. 261 = A.I. 

B. 1931 Mad. 601. 

— Admissibility — Objetiion not raised — Effect — 
Interference in appeal* 

It is settled law that the mere absence of formal proof 
of a document not objected to at the earliest opportunity 
will not be allowed to disturb the decision of the 
Court in final appeal. 34 C. 1059 (P.C.), Rcl. on. 
{Coldstream and Daltp Stngh^ //.) Al.I BakSH v, 
Niamaiullah. 32 P.Ij.R. 470 = IB. 1931 Lah. 978 
(l) = 134IO. 770(1). 

- - ■ - ^ Admissibility — Objection raised in appeal — Sus- 
Aainahtlity, 

It is well established that where a fact has been erro- 
neously allowed to be proved in a manner different 
from that which the law' requires and no objection is 
taken in the Court of first instance; such objection cannot 
be taken later in appeal. This view is based on the 
principle that if objection is taken at the proper time to 
the receipt of certain evidence (not admissible in itself) 
owing to such evidence not being in the form prescribed 
by law, an opportunity can be afforded to the party pro- 
ducing such evidence to remedy the defect and satisfy 
the requirements of the law, 5 Q.H.D. 26, Kef. {Shadi 
Ijil,C.J,and Tapp, /.) F'AUJA SiNGH v* ALLAH 
DITTA. I.B. 1931 Lah. 842 (2) = 133 I.C. 874 (2) = 
32 P.L R 696 = A,I.R. 1931 Lah. 722. 

■ '' '•'^Admissibility — Objection raised in second appeal 
^Sustainability, 

Where the parties fought out the case on the ground 
that the evidence adduced was not sufficient to prove a 
custom and the documentary and other evidence was 
not challenged in any manner, 

Heldy that it was not open to one party to contend in 
second appeal that the dccunients, etc., were not legally 
proved. 20 I.C. 162 Ref* {Jai Lai, /,) Mangal 
Bain 7 . PUNJAB Singh. IR. 1931 Lah. 801=133 
1.0. 625 = A.^.R. 1932 Lah. 130. 

■ ■ "'•^Admissibility — Objectiofi — T ime for. 

Where certain amalnamas were admitted without ob- 
jection during the proceedings before the Assistant Settle- 
ment Officer who ultimately held that the khaviat was 
non -resum able, it is not open to the other party to 
question their admissibility in evidence in a subsequent 
suit to resume the grant. 20 M.LJ. 307 (P.C.) and 34 

C. 1059 (P.C.), Ref. {Ross and Fail Alt, //.) 
Lachuman lal Pathak V. Kamakshya NARAYAN 
Singh. I.B. 1981 Pat. 228=131 1.O. 788 = 12 Pat. 
L.T. 891 = A.I.R. 1931 Pat. 224. 

Admissibility — Objection — IVaiver — Insufikcient' 

ly stamped promissory note. 

There is no bar under any law preventing the Court 
from using a promissory note which is stamped w’ith an 
one anna stamp instead of a two annas stamp as a piece 
of evidence supporting the plaintiff’s case as to loan. 
Where such a document has been 'received in evidence 
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in the trial Court without objection on the part of the* 
defendant, the appellate Court will not interfere. (C. C, 
Ghose and Pearson, JJ,') ABINASH ChaNDP.A BOSE v, 
Nagendra Nath DUTT. I.R. 1931 Cal. 863=134 
1.0. 675 = 63 C.L J. 264= A.I.R. 1931 Cal 480. 

Admissibility — Oral evidence as to partition — 

Witnesses not present at partition — Value of evidence 
of. See Hindu Law— Partition. 165 I.C. 961. 

— ' Admissibility — Promissory note understamped 
and inadmissible— Proof of claim altunde^WoxxQhtv 
executed contemporaneously containing all terms andf 
forming record of transaction — Admissibility. See C.P. 
CODE, O. 6, K. 17. 39 C.W.N. 1236. 

■ Admissibility — Resolution of Laiv Committee of 

Municipality — Committee members not examined. 

The opinion expressed by the Law Committee of a 
Municipality by its resolution is not admissible in evi- 
dence when the members of the Committee have not been 
e.xamined. {Baner ft King and Young, J J,) MUNICI- 
PAL BOARD, BeNaRES 7/. KaNDHIYA LaL. 64 AIL 
6 = I.R. 1931 All. 789 = 134 I.C. 21= 1931 A L.J. 767 
= A.IB. 1931 All. 499 (S B.). 

’^Admissibility — Statement of Counsel, 

No statement of Counsel concerning relevant facts in 
the case can be accepted otherwise than in the witness- 
box. Such a statement is inadmissible. {Grille, O.J, 
C. and Pollock, A.J.Cj) I.OCAL GOVERNMENT V, Mt. 
Guji. 17 N L.J. 189 = 1936 Cr.C. 339=A.I.R. 1936- 
Nag. 69. 

Admissibility — Testing evidence by c^oss exami- 
nation— -Opportunity to exercise the right sufficient. 

It is enough for the purpose of making evidence 
admissible if the accused had an opportunity to cross- 
examine. If when that opportunity is given, he fails to 
exercise it, he is himself to blame and the evidence is 
not inadmissible for the reason that for some reason or 
other, he failed to exercise his right to cross-examine the 
prosecution witnesses at the proper moment. {Maha- 
devayya, O.C,/.) KaMASETHU IYER, In re 39 Mys* 
H.C.R. 681 = 12 Mys.L J. 1. 

Adoption. 

- Adoption — Proof — Lapse of time — Inference, 

Where an alleged adoption was questioned after an- 
interval of more than fifty five years. 

Held, that the onus lies on the plaintiff to disprove 
adoption and although the defendant was bound to prove- 
his title as adopted son, every allowance for the absence 
of evidence to prove such fact must be favourably enter- 
tained. {Curgenven and Cornish, //.) KamaKRISHNA 
PiLLAi 7/. Thirunarayana Pii.lai. 65 Mad 40 = 

I R. 1932 Mad. 767 = 139 I.C. 684 = 1932 M.W.N. 31 
= 35L.W.73 = A.I.R. 1932 Mad. 198 = 62 M.L.J. 
116. 

Age. 

Age — Estimate by persons not having special 

means of knojvledge. 

An approximate estimate of the age of a party made 
by third parties who might not have had any special- 
means of knowledge is not of much value. (Sulatman^ 
C.J,, Youngand King, //.) Mt. NAIMA KhaTUN v, 
Basant Singh. 66 All. 766 = 149 I.C. 781 = 6 R.A, 
962=3 A.WR. 629*1934 A.L.J, 318=A.I.R. 193^ 
All. 406 (P.B.). 

Age — Statement of witness's age in criminal pro* 
ceedings. 

In criminal proceedings the statement of a witness’s 
age forms no part of his deposition and is not usually 
the statement of the witness himself, but an estimate of 
the Court. {Maepherson and Aganvala, JJ.) RAM- 
GAHAN MISSIR V, MT. RAMDASI KUAR. 148 I.C. 413- 
= 6 B.P. 469 = A.I.R. 1933 Pat. 627. 
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* Appreciation of. 

^Appreciation of— Contradictory evidenct^Mode 

of ascertatiting truth. 

Where the evidence produced by one party is in direct 
conflict with the evidence produced by the other, the 
following tests may be applied for judging the veracity 
for the evidence. (1) The evidence which is consistent 
with a finding which is already established ; (2) the 
comparative nearness in relationship of the witness ; (3) 
the impartiality of the witnesses ; (4) the inherent pro- 
bability of their statements ; (5) the impression created 
in the minds of the Judges by the demeanour of the 
witnesses in the box. {IVazir Hasafi% C./. and Raza^ 
/.) Hari Har Partab Baksh Singh v, Bishesh- 
WAR Bakhsh Singh. 9 Luck. 121 = I.R. 1933 Oudh 
247-144 1,0. 629*10 O.W.N. 1290 = A.I.R. 1933 
Oudh 197. 

Appreciation of— Evidence given four years after 

alleged conversation. 

Where evidence w'as given nearly four years after an 
alleged conversation, it is impossible to rely implicitly 
upon the recollection of witnesses as to conversations 
alleged to have taken place so long ago, when there is no 
documentary evidence of any kind to corroborate such 
recollection, and especially when documentary evidence 
is in direct contradiction thereof. {^Str Lancelot Sander • 
son}) Bharat Spinning and Weaving Co. v. 
Manibal BaLLBBAI. 167 I.o. 4= 8 R.P O. 14= 1935 
O.WN. 863 = 87 Bom.L.R. 826 = 1935 M.W.N. 1182 
=A.I.R. 1936 P.C. 176 = 69 M.L.J. 433 (P.O.). 

■ Appreciation of— Findings of Itria fudge — Inter- 
ference in appeal. 

According to w'ell established rules, great regard is to 
be paid to the findings of a Judge who has decided mat- 
ters of fact deposed to by witnesses at the trial before 
him. On appeal the whole case including the facts are 
no doubt within the jurisdiction of the appellate Court. 
But generally speaking it is undesirable to interfere with 
the findings of fact of the trial Judge who sees and hears 
the witnesses and has had an opportunity of noting their 
demeanour especially in cases where the issue is simple 
and depends on the credibility which attaches to one or 
other of conflicting witnesses. {Raza and Smith, JJ.) 
CHOTEY LaL V. MOHAMMAD AHMAD ALI KHAN. 8 
Luck 316 = 6I.R.(Oudh) 27 = 144 1.0.983=10 O. 
W.N. 173 = A.I.R. 1933 Oudh 128 

Appreciation of— Matters of common knowledge 

—Judicial notice. 

Evidence of the sources of common knowledge, if not 
of its extent, may perhaps be obtained by reference to a 
cyclopaedia and the lists of text books to be found but 
detailed information supplied from such sources requires 
usually to be established by experts. For example, the 
extent to which and the processes by which an accurate 
topographic plan can be produced from a pictorial deli- 
neation of a scene can hardly be said to be of common 
knowledge. {^Lord Merrirale.) UNITED STATES SHIP- 
PING Board v, “St. Albans.” I.R. 1931 P.0. 163= 
131 1.0. 771 = A.I.R. 1931 P.C. 189 (P.C.). 

■ Appreciation of — Power of appellate Court, 

Where the rejection of a witness’s evidence by the 

Trial Court Judge is solely based on the evidence, oral 
and documentary, placed before him; and he makes no 
comment on the demeanour of the witness or on his 
truthfulness apart from comments on the probabilities of 
the truth of the story actually told by him viewed in the 
light of the surrounding ciroumstances. the appellate 
Court is in as good a position to judge of the matter 
as the trial Court. (^Lord Thankerton,) Govind 
PRASAD V, KUN WARANI BALA • IAjNWAR. 6 B.P.C. i 


46 = 147 I.O. 326 = 39 L.W. 78 = 1934 A.L. J. 117 = 
35P.L.R. 206 = 36 Bom.L.R. 232 = 69 O.L.J. 93 = 
3 A.W.R. 113=11 O.W.N. 132 = 1934 M.W.N. 249 
= A.I.R. 1934 P.O. 12=66 M.L.J. 161 (P.C.). 

' A ppreciation of — Statement of high Government 
officer — If entitled to special weight --Duty of Court, 

Even the statement of a high Government officer must, 
like the statements of other men, be subject to the 
infirmities of human nature, possibly to defects of recol- 
lection and observation; and a final appreciation and 
judgment of his testimony could and should not be made 
until all the evidence is on record and the arguments 
have been heard. The Court itself should appreciate the 
evidence and make such deductions as it thinks proper. 
It should not surrender its discretion or judgment to such 
Government officer. (Uavis, J, C,) BaGOMAL v. 

Emperor. 29 S.L.R. 339 = 169 I.O. 687 = 8 R.S. 
93 = 37 Cr.L.J. 162 = 1935 Cr.C. 1312 = A.I.R. 1936 
Sind 223. 

Appreciation of — Trial Court — Interference in 

appeal. 

When the issue is simple and the only question is 
which set of witnesses is to be believed, the verdict of 
the trial Court should not be lightly disregarded. 39 
Bom. 386, Foil. {Raza and Btsheshwar Nath, JJ,) 
Manthura V, Jagmohan Singh. 6 Luck. 546 = 
IR. 1931 Oudh 292=132 I.O 632=14 O.L.J. 280 = 
12 L.R. 67 (Rev.) = 8 O.W.N. 131 = 16 R.D. 80 = 
A.I.R. 1931 Oudh 256. 

Circumstantial evidence. 

Circumstantial tvidence — Criminal case. 

In the definition of proof in the Evidence Act, no dis- 
tinction is drawn between circumstantial and other evi- 
dence. In every case the Court should consider the 
whole matter before it and proceed with prudence before 
acting upon probabilities. 

Held, on the facts, that the evidence disclosed grave 
suspicion of guilt, but that it did not raise that high de- 
gree of probability on which with due prudence a con- 
viction for murder should be based. Conviction under 
S. 201 I.P. Code, substituted for that under S. 302. 1.P. 
Code. {Addison and Coldstream, JJ,) MiRAN BAKSH 
V. Emperor. I.R. 1931 Lah. 782 = 133 I.C. 446 = 82 
OrL.J. 1032 = 32 P.LR. 461 = 1931 Cr.C. 769 = 
A.I.B. 1931 Lah. 629. 

Circumstantial evidence — Criminal case — Mode 

of appreciation. 

The principles to be followed in criminal cases based 
on circumstantial evidence are as follows: (1) The 
circumstances from which an inference adverse to the 
accused is sought to be drawn must be proved beyond 
all reasonable doubt and must be closely ^nnected with 
the fact sought to be inferred therefrom; (2) in order 
to justify an inference of guilt the circumstances from 
which such an inference is sought to be drawn must be 
incompatible with the innocence of the accused and 
incapable of explanation upon any other reasonable 
hypothesis than that of guilt {Suhrawardy and 
Patterson, JJ,) JAHURA BIBI V, EMPEROR. 129 
I.O. 677= 32 Or.L J. 418 = 62 0 L J. 417 = 35 O.W.N. 
169 = 1931 Cr.C. 43= A I.R. 1931 Cal. 11. 

Co-accused. 

Co-accused — Confession of — Admissi hi lity. 

Where the confessions are voluntarily made by the 
accused, they must be received in evidence against 
themselves, and may furthermore be taken into conside- 
ration against their co-accused. {Dunkley, J,) MauNG 
Tha V, Emperor. 160 I.C. 202=8 R.R. 363 = 37 
CrL.J. 280=1935 Cr.C. 1266= A I.R. 1935 Rang. 
491. 
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EVIDENCE— Oo-accused. 

■ ■■ — ■ Co- accused — Confessi on of — Admissibility^ 

Where an accused makes a confession trying to 
exonerate himself but inculpating other co- accused, such 
confession should be looked at with suspicion and should 
not be relied upon without sufficient corroboration. 
A. I. R. 1931 Rang. 235 £xpl. {Afosely and Mackney^ 
//.) Paw Tha U i/. Eniperor. 160 1.0. 210= 
8 B.B. 347-37 CrL.J. 246-1936 Or.O. 1298 = 
A.I.B. 1936 Bang. 612. 

' ■ " Co accused — Plea of guilty — l/ecd fot passing 
sentence before examining as witness. 

It is always desirable to pass a sentence completely, 
before calling an accused pleading guilty in a joint trial 
to give evidence against his co accused, so that the wit- 
ness may give his evidence with a mind free of all cor- 
rupt influences, which the fear of impending punishment 
and the desire to obtain immunity to himself at the ex- 
pense of the prisoner might otherwise produce. But this 
course is not essential. (^Lord Wtlhams and S,1C, Ghose, 
yy.) Mahomed Iusuf v. Emperor. 68 Oal. 1214= 
131 1.0. 142 = 32 Or.LJ. 667-360.W.N. 490 = 1931 
Or.O. 406-A.I.B. 1931 Cal. 341. 

Commission evidence. 

Commission evidence — Credibility — Estimate of 

appellate Court — Weight of. 

Where a person’s evidence was taken on commission, 
the first appellate Court is in at least as good a position 
to appreciate its credibility as the trial Judge, and the 
Privy Council would naturally attach the greater weight 
to the former’s estimate, (Sir George Lowndesf) 
Mahomed .Sadiq Alt Khan v, Fakar Jahan 
BeGam. 69 1. a. 1 = 6 Luck. 666 = 1932 A L. J. 663 
= IB. 1932 P.O. 81=1361.0. 386 = 36 C.W N. 137 
= 35 L.W. 118 = 8 O.W.N. 1378 = 62 C.L.J, 326=A. 
I.B. 1932 P.O. 13-62 M L J. 320 (P.O.). 

Commission evidence — Examination of witnesses 

— Irrelevant questions, deprecated. 

Protracted examinations of witnesses on commission 
with questions which are quite irrelevant to ths suit, and 
only tend to swell the size of the record, must be depre- 
cated. It is an abuse which enormously increases the cost 
of litigation without any corresponding benefit to the 
parties and ' it is clearly within the powers of the High 
Court to direct inquiry with a view to disciplinary action 
in flagrant cases which come under their notice at the 
hearing of appeals. (Sir John Wallis.) Raj Kumar 
Sen Chowdhury v. Ram Sundar Shaha. I.B. 
1932 P.O. 54 = 1361.0. 102 = 1932 A.L J. 198 = 34 
Bom.L.B. 626 = 66 C.L.J. 120 = 35 L.W, 409 = 1932 
M.W.N. 684-A.I.B. 1932 P.O. 69 = 62 M.L.J. 467 
(P.O.). 

Commission evidence — Mode of admission. 

It is not necessary to tender the evidence taken on 
commission formally at a trial to make it evidence in 
the case. 36 Cal. 566, Ref, (Mitter and M, C, Ghose, 
yy.) Brojendranath Ganguly v, Promatha 
Bhusan Dev. I B. 1933 Cal. 633 = 144 10. 462= 
68 0.LJ. 460 = 37 O.W.N. 666=A.I.B. 1933 Cal. 
412. 

Conduct. 

•Conduct — Inference from conduct of parties — 

Collunve suit. 

Where a Hindu son sued for cancellation of a simple- 
mortgage effected by his father on the ground that the 
mortgage was without consideration and secondly that 
the consideration if any was immoral and all that the 
defendant was able to prove was that the plaintiff was 
living with his father and that the suit was instituted 
soon after the mortgCigee sued to enforce his mortgage. 


EVIDENCE-Oredibllity. 

Held^ that it could not be said on the facts that the 
suit was collusive. (Bhide, J.) Manha SinGH v. 
Kishan Chand. 6 B.L. 408 = 147 LO/331-A.I. 
B. 1936 Lah. 227. 

—‘Conduct — Offence of rape — Consent of girl — 
Inference, 

Per Walker, y.— It is difficult to believe that a grown* 
up girl would have submitted to being carried about 
and raped without protesting especially when it appears 
that she was every now and then left by herself. 
(Walker, /,) Nathu v . Emperor. I.B. 1931 Lah. 
800 = 133 I.O. 660 = 32 Or.L. J. 1041 (2) = 32 P.L.B. 
98 = 1931 Or.O. 641=A.IJ6. 1931 Lah. 401, 

Confession. 

Confessions made to a Magistrate — Different 

classes — Evidentiary value. 

Confessions made to a Magistrate can be divided into 
five classes: — (1) Those recorded with all the formalities 
prescribed by Ss. 164 and 365 Cr. P. Code. (2) Those 
imperfectly recorded, but where the defect is cured by 
S. 533, Cr. P. Code. (3) Where the defect is not cured 
and the confession is proved by the testimony of the 
Magistrate. (4) Where the Magistrate refuses to record 
the confession of an accused person produced before 
him for that purpose, but hears it. (5) Where the 
accused appears before a Magistrate of his own accord 
and makes an oral confession. Confessions falling 
under (1) and (2) are recorded under great precautions 
and should, therefore, carry more w’eight than those 
falling under the remaining classes. A confession under 
class (2) would be less weighty, because some of the 
precautions prescribed by law were not observed. A 
confession under class (4) should have very little weight 
unless the Magistrate can explain to the entire satisfac- 
tion of the Couit why he refused to act under Ss. l64 
and 364, Cr. P. Code. The weight to be attached to a 
confession under class, (5) would depend entirely on 
the circumstances under which it is made. (Young, C, 
J, and Rangt Lai, J.) BaKHSHAN v. EMPEROR. 16 

Lah. 912=161 10. 339 = 8 B.L. 721=37 Cr.L.J. 
432 = 37 P.L.B. 869 = 1936 Cr.O. 206 (2) = A.I.B. 
1936 Lah. 247. 

Credibility. 

See Commission evidence, supra, 
—“—Credibility — Statement qiven on oath. 

Where there is nothing to show that a statement is 
inherently improbable, it is wrong to hold that a state- 
ment given on oath is false, when not only it remains 
uncontradicted but when the opposite party who 
challenges it deliberately abstains from adducing 
evidence to the contrary. (Venkatasubba Rao and 
Reilly, yy.) SIVASKANDARAJU BAHADUR v, SRI 
Nrasimha Pattamani. 66 Mad. 366 = I.B. 1933 
Mad. 392 = 144 1.0 414 = 1933 M.W.N. 65=37 L. 
W. 188 = A.I.B. 1933 Mad. 225 = 64 M.L.J. 439. 

—Credibility — Trial Court — Opinion as to credi- 
bility of witness. 

Where there is an irreconcilable difference between 
the evidence of the opposite parties and the trial Judge 
accepts the evidence of one party and rejects that of the 
other party so far as it is in conflict with that party’s 
evidence, the Court of review should be slow to differ 
from the opinion of the trial Judge as to credibility, in 
respect that he has seen and heard the witnesses and 
should not differ withodt convincing reasons. (Lord 
Tkankerton,') ARTHUR WijeTILAKa v , DON ED- 
MUND Ranasingue. lb. 1931 P.O. 273 = 134 1.0. 
321=A.LR. 1931 P.O. 266 (P.O.). 



170 


169 CIVIL, CRIMINAL AND REVENUE. 


BVIDENOB— Ciimlnal trial. 

* Criminal trial. 

— ■» ’Criminal trial-^ Hostile witness — Admissibility 
of depositt<yn» 

If a witness is called for the prosecution and subse- 
quently declared hostile and cross-examined his evidence 
should not on that account be left out of account. His | 
evidence must go to the jury with the rest of the 
evidence for them to decide what it was worth. {Lort 
Wtlltams and A/allirk, //) WaHID Ali v. EM- 
PEROR. I.R. 1932 Cal. 454 = 138 I.C. 373= 33 Cr.L. 

J. 604 = 36 C.W.N. 356 = 1932 Or.O. 498 = A.I.B. 
1932 Cal. 523. 

Criminal trial -^Suggestions by pleader to 
accused. 

Mere suggestions by a pleader or advocate for the 
accused do not amount to evidence unless they are either 
partly or wholly accepted by the witnesses for the prose- 
cution. {^Lort Williams and S.K, Chose, JJ.) EM- 
PEROR i/. Karimuddi Sheikh. I.B. 1932 0al. 592 
= 1391.0.246 = 33 Cr.L.J. 726=36 O.W.N. 106= 
1932 CrC. 318 = A.I.B. 1932 Oal. 376. 

— "^Criminal trial — Unsworn statement of witness — 
Use against accused in criminal trial. 

Apart from special cases, the unsworn statement of a 
witness, so far as the maker in his evidence does not 
conBrm and repeat it, cannot be used against the accus- 
ed at all as proof of the truth of what it asserts. This 
means not merely that it is in itself insufficient proof 
but that it cannot be so used at all. It cannot be cou- 
pled with probabilities which suggest that the witness 
was moie likely to tell the truth on the former occasion 
than in the witness-box so as to go to the jury as part 
of the proof that what was then stated is true. (1910) 2 

K. B. 496 and 1923 Cr. Ap. Ref. 77, Rel. on. i^Rankiny 
C,J„ C,C. Chose y Bucklandy Suhrawardy and Cumingy 
J/.) Profulla Kumar Sarkar v. Emperor. 
68 Cal. 1404= I.B. 1981 Cal. 463 = 32 Cr.L J. 768 = 
131 I.C. 676 = 36 C.W.N. 731 = 63 C.L.J, 427=1931 
Cr.C. 497=A.I.B. 1931 Cal. 401 (r.B.). 

Cross examination. 

— C ross^examinati on of witness — Duty and function 
of Judge in obtaining^ and recording answers. 

It is the judicial function of a Judge to control the 
cross-examination of witnesses and to insist that the 
witnesses shall understand the question put before an 
answer is obtained or before an answer is recorded. 
{(Courtney-Teftelly C.J, and Lubyy /.) HaRI LaL v. 
Emperor. 14 Pat. 225=166 1.0. 921 = 8 B.P. 43 = 
36 Cr.L.J. 1026=16 Pat.L.T. 380= 1936 Cr.C. 749= 
A.IB. 1935 Pat. 263. 

Be bene esse examination. 

— Be bene esse examination — Delegation to Pro- 

thonotary or his associates — Bombay High Court — 
Practice — Special fee— Legality of. 

The de bene esse examination of the witnesses should 
ordinarily be held in Court and preferably before the 
Judge who is ultimately to hear and decide the suit. The 
Chamber Judge, however, has a discretion to delegate 
the work to the Prothonotary or one of his associates. 
The practice which has grown up in Bombay of the 
Prothonotary deputing one of his associates to do this 
work outside Court hours and charging a special fee from 
the parties therefor is binding on all parties, since it has 
been in existence for a long time and where they have 
acted on the faith of such practice, they cannot be 
allowed to question the legality of the fee so charged. 
CAiirMay /.) ABDULLA KaZIM z/. OBAID ESSA. IJB. 
1982 Bom. 869 = 138 1.0. 323 «^34 Bom.L.B 611 = 
A T 1fiS2 Bom. 406. 


E VIDEB OE— Document. 

Document. 

— ■ ■ ’Document — Document allotoed in appeal merely 

because it was public document —Legality, 

Where the only reason given for admitting a docu- 
ment in appeal is that it is a public document but it re- 
lates to facts which the defendant is entitled to meet, 
the admission is illegal. A.I.R. 1931 P.C. 143, Ref. 
{Vivian Bose, A./.C,) MT. SaROO MaLI r. YeSH- 
wantNarayan Mali. 160 I.O. 306=6 B.N. 283= 
A LB. 1934 Nag. 124. * 

' •^Document — Document inadmissible — Proof of 

I admission in lieu of document — Permissibility, 
j Where the admission in pleadings renders it unneces- 
I sary to produce evidence at all, objection cannot be taken 
j to the admissibility of the superfluous evidence when 
and if produced. But where the evidence is all inadmis- 
sible from the start, a mere admission of execution of a 
document even supported by the admission of the exist- 
ence of an agreement embodied in the inadmissible 
document, both admissions being answers to questions 
which should have been disallowed, does not debar a 
party from objecting to the document on the ground of 
want of registration or any evidence as to its contents. 
{Harrison, J.) BUDHA v, Mahomed DiN. I.B. 1932 
Lab. 656 = 140 I.C. 430 (2) = 33 P L.B. 1073 « A.I.B. 
1933 Lab. 9. 

•Document — Document not proved or accepted-^ 
Reference — Permissibii ity, 

A document which is not proved or accepted by the 
trial Court cannot be relied on in appeal merely be- 
cause it throws doubt on certain entries in papers filed 
in the case. (Knox, J,M,) RAM LAL z'. RaJA ANAND 
RAM. 13 L.B. 88 (Bav.) = 16 B.D. 181. 

— Documents — Motor Vehicles Registry — Entry in 

— Mode of proof. 

The proper way of proving an entry in the Register of 
Motor Vehicles would be either that the Register itself 
should be produced by a proper official or a duly authen- 
ticated copy of the material part of the Register 
placed before the Court. A mere statement by the 
I Commissioner of Police made in answer to a letter 
written by the Corporation, without his being called or 
the register produced, cannot be accepted in proof of the 
ownership of a car. {Costello, /.) BaiJNATH Shaw 
V, Corporation of Calcutta. 141 I.C. 248= LB. 
1933 Cal. 96 = 36 C W.N. 1147 =A.LB. 1933 Cal. 
178. 

"^Document — Summoning of documents in another 
case for specific purpose — User for different purpose — 
Permissibility, 

Legal practitioners should confine themselves to such 
documents as were produced by them and exhibited in 
the case. If the record of another case happens to be 
before the Court for a specific purpose, e,g,y where the 
genuineness of a document on the record of another case, 
of which a certified copy is produced in the case, is de- 
nied and the record of that other case has to be sum- 
moned to formally produce the original and prove its 
genuineness, such record as a whole and its contents can- 
not be treated as evidence in the case for any purpose 
other than the one for which it has been summoned. 
{Sen and Niamatullak, JJ,) GaURI SHANKAK 
Sharma V, Thakur Mewa Ram. I.B. 1931 All. 
369 = 131 1.0. 613=A.LB. 1931 All. 600. 

— .. ■ Document — Documentary evidence ante litem 

motam — Evidentiary value. 

Documentary evidence created long before any ques- 
tion arose is evidence which is entitled to great weight. 
Statements in prior guardianship proceedings taken into 
accound on a question of minori1|r. {Mukerii and Bennet^ 
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EVIDENOB— Duty of Court. 

//.) MT. KUNDAN BiBI V, MAG AN LaL. I.B. 1932 
All. 679(2)-139 I C. 718=A.LB. 1932 AH. 710. 

- — —‘Dacument — Documentary evidence — Seed of Court 
when to be affixed* 

There are two stages relating to documents. One is 
the stage when all the documents on which the parties 
rely are filed by them in Court. The next stage is when 
the documents are proved and formally tendered in 
evidence, it is at this later stage that the Court has to 
decide whether they should be admitted or rejected. If 
they are admitted and proved, then the seal of the Court 
is put on them giving certain details laid down by law, 
otherwise the documents are returned to the party who 
produced them with an endorsement thereon to that 
effect. It is not a proper procedure to put the seal of 
the Court immediately the document is filed into Court. 
\jai Lai, /.) RAGHBIR SaRAN v. RaM CHANDER. 
13Lah. 126 = I.R 1931 Lah. 693==32 P.L.E. 482= 
132 I.O. 481 == A.I.R. 1931 Lah. 646. 

Duty of Court. 

See Cross-examination, supra, 

- 'Duty of Court — Court cannot lightly attribute to 
witnesses conspiracy and perjury. 

The Court is not entitled to attribute to the witnesses 
conspiracy and perjury, unless the story told by them, 
coupled with the surrounding circumstances is of itself 
sp unnatural and improbable, that only one conclusion, 
zt2,, conspiracy and perjury, is reasonably possible. 
t^Lord Thankerton,) GOVIND PRASAD z/. KUNWARANI 

BaLaKunwar. 6 RP.O. 46 = 147 I.O. 326=39 
L.W. 78 = 1934 A.L.J. 117=35 P.L.B. 206=36 Bom. 
LR. 232 = 59 0.L.J. 93 = 3 A.W.R. 113 = 11 O.W.N. 

132 = 1934 M.W.N. 249 = A.IR. 1931 P.O. 12 = 66 
MX.J. 161 (P.O.) 

Eye-witness. 

■ ■ • Eye-witness — Delay in coming forward — Value 

of testimony. 

The mere fact that an eye-witness does not come for- 
ward immediately an investigation is begun is not by 
itself id this country necessarily a sufficient ground for 
rejecting his testimony, aiW Coldstream, jjf) 

MiRAN Baksh z/. Emperor. I.R. 1931 Lah. 782 = 

133 I.O. 446 = 32 Or.L J. 1032=32 P.I 1 .B. 461 = 1931 
Or.O. 769 = A.I R. 1931 Lah. 629. 
——Eye-wUness^Evtdence disbelieved on several 
points — Conviction of murder ^ if can be based on. 

When in murder case the only eye witness to the 
occurrence has been disbelieved on several points, it is 
not safe to base a conviction on the evidence of such 
witness, especially when no motive for the murder has 
been made out. (Nanavutty and Rachhpal Singhs Jf.) 
BH AG WATI PRASAD EMPEROR. 1611.0. 274 = 7 
R.O. 99 = 36 Or.L. J. 1265 = 11 O.W.N. 969 = 1934 
Or.O. 1159 = A.I.R. 1934 Oudh 373. 

> '^’^^ J iye^witness — Evidence of — Proof of motive. 

The proof of motive for a crime is not corroboration 
of the evidence of an eye-witness. {Haza and Pullan, 
//) Dwarka V, Emperor. 6 Luck. 476= I R. 
1931 Oudh 199= 131 I.O. 439 = 32 Or.L J. 697 = 14 
O.L J. 210 = 8 0,W.N. 107=1931 Or.O. 241 = A.I.R. 
1931 Oudh 119. 

——‘Eye witness — Rejection of deposition — Per mis- 
sibiUty 

Mere verbal contradictions and discrepancies are not 
sufficient to discredit the clear and consistent testimony 
of eye-witnesses, which is also supported by the circum- 
stantial evidence. The measures of stupidity of these 
witnesses, especially when they are villagers, is not the 
measure of their veracity and truthfulness. (Afanavutty 
and Smith, J /,') Katjan t.at. Emperor. 8 Luck. 


BVIDBNCB—MarTiage. 

670=6 I.R. (Oudh) 107=146 1.0.^81 = 35 Or.L J. 
45 =10 O.W.N. 657=1933 Or.O. 780=A.LR. 1933 
Oudh 333. 

Husband or wife. 

■ ' •" •^Husband or wife-— -‘Evidence of’'~"Divorce and 
matrimonial causes — Need for corroboration. 

There is a definite established practice in the Court 
for divorce and matrimonial causes in England, that the 
evidence of the husband or the wife alone is never to 
be accepted without corroboration either by witnesses or 
at least by strong surrounding circumstances. This 
salutary rule will be followed in India. (Snvastava and 
Zia uLHasan, //.) AVIS KATHERINE NfBLEl'T v, 
Robert Howard Niblett. 10 Luck. 627 = 7 R.O. 
378 = 163 I.O. 761 = 1935 O.W.N. 103 = A.IR. 1935 
Oudh 133. 

Identification. 

IdentiUcaiion of dead person — Circumstantial 

evidence. 

Where the heads had been cut off and only the trunks 
were available and the bodies had become swollen and 
decomposed at the time they were photographed, the 
evidence of witnesses who purport to identify the bodies 
without any distinguishing marks by a mere look at the 
photographs of the trunks which had decayed and 
bloated is not reliable. In such a case the identity 
should be judged only with reference to the surrounding 
facts if any. {^Doratswami Iyer, C, J, and Rama 
Raos J,) Sri Rama Bh attach ar v. Government 
OF Mysore. 9 Mys.L J. 142. 

Inadmissible evidence. 

Inadmissible evidence — Improper admission — 

Use of inadmissible evidence for collateral purpose — If 
a ground for reversal on appeal. 

Where an inadmissible document is admitted in evid- 
ence for a collateral purpose, namely, for doubting the 
evidence on the side of defendants and not for the 
purpose of basing the main finding in the suit, it cannot 
be said that the judgment is vitiated so as to justify 
reversal or interference on appeal. {^Dalip Singh and 
Bhide, //,) KHUDA BaKHSH v, LaHORI MaL. 156 
I.O. 15 (1)«7 B.L. 877 (l)=A.I.R. 1936 Lah. 660. 
Intention. 

--^Intention — Proof of. 

The law looks as regards intention, to the natur^ 
result of a man's act and not to the condition of his 
mind. From a legal point of view, a person intends 
whatever he gives others reasonable grounds for suppo- 
sing that he does intend. {^Raza and Btsherkwar Nath, 
//,) Emperor v, Patam. I.R. 1932 Oudh 276= 
137 I.C. 817 = 33 Cr.L J. 636 = 9 O.W.N. 350. 

Marriage. 

Marnage^-Circumstances justifying presump* 

tion. 

Even though the connection between a man and a 
woman was at its inception adulterous, the presumption 
of a marriage arises in a case where it is established 
that the husband of the woman had divorced her and 
after that, they continued to live together, treated each 
other as husband and wife and were looked upon by 
others as such, {/ai Lai, /.) GuRDIAL Singh v. 
Bhagat Singh. 153 1.0. 241 = 7 R.L. 419=85 P. 
L.R. 632= A LB. 1934 Lah. 517. 

——^Marriage — Presumption from continuous living 
as man and wife. 

Continuous living as man And wife raises presumption 
of legal marriage and this presumption is greatly 
strengthened when they are described as man and wife 
in municipal papers. {Zoung^ /.) MaHOMED JaN 
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£VIDENOE— Marriage. 

khan V, Mt. Sundar. 153 1.O. 855=7 E.A. 640 = 
1934 All. 884. 

Marriage — Widoxv living with another as man 

and wife. 

Where the evidence was that a widow after her hus- 
band's death lived with his first cousin as man and 
wife, had several by children him, and the two were 
together cultivating land and there was nothing to show 
that they were outcasted or their status as man and wife 
•was repudiated. 

Held., under the circumstances, it would not be 
justifiable to hold that there has not been a re -marriage. 
{Drake Brockman, J. M.) BlNDESHWARI PRASAD 

V. Bechu Saithwar. 18 B.D. 417. 

Meaning of. 

— -Meaning of — Witness not croiS-exomined, 

The Juristic conception of the term ‘ evidence* in the 
case of the oral testimony of witnesses is that the party 
against whom it is used has had the right and opportu- 
nity of cross-examining the witnesses. So long as the 
accused is not allowed the right and opportunity of 
cross examining the witnesses, any statements made by 
them can only be described as statements but cannot be 
dignified with the name of evidence. {Bisheshzvar Nath 
and Ktsch, //.) MaHOMED IIUSAIN AGFAK 
MOHANI V. MIRZA FaKHRULLAH BEG. 140 I.C. 
«89 = 8 Luck. 135 = I.R. 1933 Oudh 10 = 34Cr.L.J. 
58 = 9 O.W.N. 782=1932 Cr.C. 838=AI.R. 1932 
Oudh 298. 

Medical certificate. 

■ ., — •Medical certificate — Evidentiary value of. 

It is not correct to hold that a doctor’s medical certifi- 
cate is sufficient evidence or corroborative evidence of 
other oral evidence in cases relating to the illness of a 
witness which causes that witness to be absent from 
•Court on a particular date. There is nothing in the 
Kvidence Act or outside it which makes such a certifi- 
cate by itself evidence at all. {Beasley, C, /. and 
Cornish, J.) SaRADA v. NHATTIYALA DEVAKI. 156 
I.C. 143=7 R.M. 648=42 L.W. 22=1935 M.W.N. 
760 = A. IE. 1935 Mad. 659. 

Ownership. 

Ownership — Physical features. 

Where the disputed property is not situate within a 
block of villages belonging to the .same proprietor and 
the village, within which it is sought to be included, is 
bounded by a river on one side, it cannot be said that 
its physical features exclude the possibility of the 
ownership of any other person. 20 Bom.L.R. 49 (P.C,), 
Dist. {Sir Shadt Lai,) TaRAKDAS ACHARJI ChOU- 
iDHURY V, Secretary of State. 156 10.648 = 
1935 OW.N. 749 = 39 0. W.N. 994 = 42 L.W. 167 = 
37 Bom.LR. 638 = 37 P L.R. 646=61 C.L.J. 491 = 
16Pat.LJ. 666 = 1936 M.W.N. 1076=A.I.B. 1935 
P.C, 125 = 69 M.L J. 171 (P.O.). 

Photographs. 

. , — Photographs — Value of as proof. 

The necessity for careful delimitation of the uses for 
which, upon mere production of them, photographs can 
’be accepted as means a proof of matters of fact has 
■often been judicially pointed out. A phntogiaphic 
ipicture cannot be relied upon as proof in itself of the 
dimensions of the depicted object or objects and cannot 
be made properly available to establish the relative pro- 
portions of such objects except by evidence of persona! 
icnowledge or scientific experience to demonstrate accu- 
rately the facts sought to be*established. Reg, v. l/,IC,E, 
T, Co,., (1862) 3 F. and F. 73 and Hindson v. Ashby, 
(1896) 2 Ch. 1. Ref. {Lord Jkferrivale,) UNITED 
States Shipping Board v, “St. Albans”. I.B. 


EVIDENCE -Proof. 

1931P.O. 163 = 131 1.0. 771 = A.I.B. 1931 P.O. 189 
(P.O.). 

Presumption. 

See also MARRIAGE, sufira, 

Presumption — Omission to deny allegation-^ 

Inference, 

When an allegation is made by one party and not 
denied by the other party, it must ordinarily be presum- 
ed to be correct. {Shadt IM, C, J. and Abdul Qadir, 

I /.) Kundan lal V, Emperor. 12 Lan. 623=1. 
i R. 193iLah. 611 = 132 I.C. 616 = 32 Cr.LJ. 909= 

I 32 P.LR. 498 = 1931 Cr.C. 697 = AJ.R. 1931 Lah. 

I 473. 

! Presumption — Sale 30 years old — Parties to 

transaction dead. 

Where a sale has been made nearly 30 years before 
the suit is brought and all the parlies to the transaction 
have died, it is impossible to expect full and detailed 
evidence of all the circumstances that gave rise to the 
transaction and presumptions are permissible to fill in 
the details which have been obliterated by time. A.I.R. 
1920 P. C. 64, Appl. {Pollock, A,/.C,) BabHNAJI v. 
Ratanlal. 30 N.L.R. 192=6 R.N. 217 = 148 I.C. 
1033 = A.I.R. 1934 Nag. 106. 

•Presumption — Transactions of even date — Infer- 
ence as to i nierdependence. 

Whether or not two transactions are integral parts df 
the same transaction, connected and interdependent, or 
whether they are disconnected and dissociated, is in each 
case a question of fact which has to be ascertained from 
the evidence produced in the case and no question of 
legal presumption arises. The intervening period be- 
tween the execution of the two documents may in some 
cases have a relevancy but there can be no irresistible 
presumption in favour of a mortgage from the mere 
I fact that the two documents were executed on one and 
the same date. {Sen and Niamatullah, JJ,) RamDAS 
Rae Bkindaban Ram. I.B. 1931 All. 207=129 
LC. 719 = 1931 A.L.J. 671 = AI.R. 1931 All. 113. 
Privilege. 

■■■■ Privilege — State and official papers — Privilege 
— South Australian Rules, 6^. 31, R, 14. 

The privilege regarding State papers cannot be assert- 
ed in relation to documents, the contents of which have 
already been published extent of privillege and manner 
of claiming the same indicated in a case born South 
Australia. {Lord Blanesburgh.) HENRY GREER 
ROBINSON V. State of South Australia. 35 0. 
W.N. 1121 = 1931 A.C. 704 = 34 L.W. 676 = 136 I.O. 
625 = IB. 1932P.0. 17 = A.IR. 1931 P.C. 264 = 61 
M.L.J. 943 (P.O.). • 

Proof. 

■ 'Proof — Adultery, 

Where the slide taken by the Medical Officer contain- 
ing a smear of the discharge from the penis of the per- 
son accused of adultery was shown to have contained 
spermotozoa and it was also proved that there was a 
whitish discharge known as leucorrhoea from the 
vagina of the woman, 

HM, that the evidence was not conclusive proof that 
the two were caught “/'« flagrante delictd' in the very 
act of coitus. {Bisheshwar Nath and Nanavutty, //,) 
Ratan V, Emperor. 8 Luck. 301= LB. 1933 Oudh 
164 = 143 I.O. 66 =34 Cr.LJ. 498 (2) = 10 O.W.N. 7 
= 1933 Cr.O. 279 = A.I.R. 1933 Oudh 148. 

Proof— Customary right — Right of burial — Ex 

parte order of Municipality — Evidentiary valuer 

Where the right to bury dead bodies at a particular 
place is claimed as^ customary right by a community, 
an ex parte order of a Municipal^Board obtained at the 
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instance of some of the members of the community 
cannot be of much evidentiary value. {^Mukerjee and 
Bennet.JJ.) FaIYAZ IIUSAIN JMDAI) ALI. I.R. 

1931 All. 636 -132 I.C. 667. 

Proof — DtsthicUon from “prima facie” case, 

A **prima facte'' case only means that there is ground 
for proceedini;, it is not the same thing as “proof” 
which comes later when the Court has to find whether 
the accused is guilty and is nothing but belief according 
to the conchtions laid down in the Evidence Act. A 
Magistrate finding a prtma facte case cannot therefore 
be said to believe the case to be true in the sense that 


EVIDENCE— Relevancy. 

ernment, recitals in mortgages executed by the claimant 
I in favour of other persons without any other ante^^ior 
! title deeds are of no value. {^Str George Lown ^esf) The 
Secretary, Cantonment Committee, Barrack- 
pore z/. Satish Chandra Sen. 67 I A. 339==68 
Cal. 858-33 L.W. 41=63 C.L.J. 1 = 33 Boin.LR. 
175 = 130 I 0. 616= 1931 A.L.J 249 = IR. 1931 P C 
72=35 C W.N. 173 = 1931 MW.N. 41 = 34 P.L.R 
466-A.I.R. 1931 P.C. 1 = 60 M.L J. 142 (P.C.). 

— ’•^Recital — Judgment not inter partes — Recital of 

written statement in — Admissibility. 

It is doubtful if the recital of a w’ritten statement in a 


the case is proved. 

Per Lort Williams^ J — The evidence discloses a 
prtma facte case, when it is such that if uncontiadicted 
and if believed it will be sufficient to prove the case , 
against the accused. {Lori IVtlltams and S K. Ghose^ 
yy.) Sher Singh Jitfndranath Sen. 69 Cal. 
276=33 Cr.L.J. 3-134 I C. 1046 36 C.W.N. 16 = 
64 C.L.J. 263=1931 Cr.C. 769-A.I.R. 1931 Cal. 
607. 

■■ ^Proof — Tenancy — Oral evidence. 

A tenancy can be proved by documentary or oral 
evidence. (A/itter^ /.) SuNDAR Ali v, NUK Ma- 
MUD. 166 IC. 733 = 7 R.C. 618 = 60 0 L.J. 226 = 
A.I.E. 1936 Cal. 202. 

Proof — Tenancy — Statement of patwari as to 

what landlord said — Value. 

The statement of the patwari that he heard the land* 
lord say that a particular person had been admitted to ' 
tenancy can be used only for the purpose of contradict- , 
ing the landlord while he is being cross examined and ' 
not for the purpose of proving the tenancy itself. 
(Oakden.S.M.and Oppenheim, J M.) SheO PraSAD 
LAI. z'. GudaR AHIR. 16 R.D. 110 -12 L R. 12 
(Rev.). 

Proof — Witnesses examined before arbitrator — 

Statements admitted in Court as evidence by consent — 
Validity. 

Where an arbitrator has examined witnesses and re- 
corded evidence with due formality, it is open to the 
parties by consent to treat such statements as evidence 
and proceed with the case before the Court from the 
stage it had reached before the arbitrator. The consent 
in such a ca^e relates to the manner in which the 
evidence has to be proved and not to the relevance of 
the evidence itself. {Butler^ y.) RAMASWAMI NAIDU 
V. Meera Muhaideen Kowthek. 161 I.C, 621=7 
R.M 131=1934 M.W.N. 1015- 40 L.W. 356 = A.I. 
R. 1934 Mad. 610 = 67 M L J. 358. 


judgment in a suit not inter partes can be admissible 
in evidence. {Afitter and Patterson^ /J.) RAJ 

Krishna Prasad lal Singh Deo v. Barabani 
COAL Concern, ltd. 62 Cal. 346 = 169 I.C. 98 = 8 
R.O. 267 = 60 C.L J. 477 = A.I.R. 1935 Cal. 368. 

-Reel tal — V a I ue. 

Recitals by themselves do not establish legal necessity, 
but they may be taken into consideration along with 
other evidence and circumstances in considering the 
truth of the matters to which they relate. The exact 
weight to be given to them is a matter upon which no 
rule can belaid down, but ordinal ily the older the 
transaction, the greater the value of the recitals. 44 C, 
186 (P.C.) and 43 M. 541 (P.C.), Ref. {Bose, O.A.J.C.) 
FULSING V. GaNESH PRASAD. I R. 1931 Nag. 118 
= 1331.0. 890 = 14 NL J. 84 = A.I.R. 1931 Nag. 
147. 

Record- of- rights. 

’^Record of rights — Entry in — Evidentiary value 
as to title to property. 

An entry in the record-of-rights is presumed to be 
i correct, but the recr>rd-of rights by itself does not 
, furnish any evidence on the question of title to the 
I piopeity dealt with in it, but it is proof of title in so far 
I as title is based on possession. {Atitter and B.N. Rau^ 

! yy.) Ronald Duncan Cromartic v. Sri Sri 
! ISWAR Radha Damodar Jew. 62 C.L.J. 10. 

I — ■ ' ' — Record-of-rt ghts — Plot recorded as in deity's 
j khas possession —Title of deity. 

I Where in the Record-of-Kights the plot concerned w’as 
I recorded as in the khas possession of the deity and 
nothing was proved to rebut the entry, 

HeBf that the title of the deity to the plot subsisted. 

I {Mukherjee and S.K. Ghose, JJ.) INDIAN IRON AND 
Steel Co. v. Bara Gopal Thakur, 158 I.C. 666 = 

I 8 R.C. 207 = A.I.R. 1936 Cal. 641. 

Rejection of. 


Recital. 

••‘“’• " •Recital — Deed not inter partes. 

A recital in a document to w'hich a person is not a 
party is not evitlence against him. {Aditter ami Patter^ 
son, yy.) Raj Krishna Prasad Lal Singh Deo v. 
Barabani Coal Concern, Itd. 62 Cal. 346 = 159 
1.0.98 = 8 R.O. 267 -60 C.L.J. 477 = A I.R. 1936 
Cal. 368. 

Recital — Deed of sale — Ownership of adjacent 

properties. 

Where in describing the boundaries in a deed of sale 
lelating to adjacent properties, the property in dispute 
is stated as part of the property belonging to a certain 
person, such statement as a piece of evidence is of 
course not conclusive but it may be taken into account. 
{TckChand ami Skemp, JJ.) LAL SHAH v. NaTHU 
Shah. 37 P.L.R. 464. 

■ ■■ ' Recital — Evidentiary value against third party. 

in order to prove the claimant’s title to certain pro- 
perty comprised in the cantonments against the Gov- 


'Rejection of — Falsehood in part —Rejection \n‘ 
' toto — Propriety. 

It is generally unsafe to apply the doctrine, falsus in 
uno falsus in omnibus to evidence of witnesses in 
India. Where the evidence is substantially correct, 
simply because there are deliberate falsehoods in it, ic 
should not be totally rejected. {Srivastava, J.) CHHOTE 
Lal V. Emperor. 6 1 R. (Oudh) 122 = 146 I.C. 462 
1 =36 Cr.L.J. 58 = 10 O.W.N. 482 = 1933 Cr.C. 696 = 

I A.IR. 1983 Oudh 269. 

I Relevancy. 

Relevancy — Dispute as to title to land — Posses- 
sion and occupation of portions of disputed area. 

In questions of disputed ownership of land, occupation- 
and possession of portions of the disputed area is not 
relevant evidence of title to the whole area, unless it 
can be reasonably attributed to a right to the whole 
area. Tho portions so occupied may be so numerous 
and so closely adjoining that they practically cover the 
whole area; or the occupation of a portion may ber 
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reasonably attributed to a right of ownership in a larger i 
area. But that larger area must be defined; in other 
words, it must be attributable to an existing boundary. . 
i^Lord Thankertofu') OMANKNE KOBINA FOLI v. i 
Chief Obeng Akesse. 161 I.C. 948 = 7 R.P.C. ! 
81 = 40 L.W. 138 = A.I.E. 1934 P.C. 185 (P.O.). 

Relevancy —Suit for damages for assault in tort ' 

— Proof — Previous conviction or acquittal by Criminal ■ 

Court— Tort— Assault. 68 M.L.J. 660. i 

Reputation. | 

Reputation — Distinction between teputation and , 

hearsay. 

If the evidence is of those persons who are living in ; 
the locality \\here the reputation is prevailing and people 
talk of their beliefs about him and who themselves 
believe in it, it is admissible. But if the evidence is of a 
man who does not know of the reputation himself but 
heard it from others, it will be hearsay. {Mahomed 
Noor, /.) FIRANGI RaI v . Emperor I.R. 1933 • 
Pat 209 = 143 LO. 687 = 34 Or.L.J. 643 = 14 Pat.L. 
T 482 = 1933 Cr.C. 620 = A I.R. 1933 Pat. 189. 
Revenue documents. 

— * Revenue documents — Proof of possession. 

Entries in revenue documents are not conclusive but 
their importance in a case for possession cannot be 
denied. {Otter and Bro^jun^ JJ-^ MaUNG Sin v .\ 
Maung So Min. 8 Rang. 656 = 1. R. 1931 Rang. 79 . 
= 129 1.0. 511=A.I.R. 1931 Rang. 40. ! 

Revenue documents — Revenue Survey Map— i 

Lands shown as forming part of zemindari — If conclu- i 
sive against Government. See BENGAL ALT.UVION AND ! 
DILUVION ACT, SS. 3 AND 6. 39 C.W.N. 1000. | 

'Revenue documents — Revenue Survey Map — Pre- : 

sumption of correctness. See EVIDENCE ACT, S. 87. ' 
39CW.N. 994 = A.I.R. 1935 P.O. 126 = 69 M.L.J. I 
491 (P.C.). 

Riwaj'l am. 

Riwaj i-am — Entry as to custom — Evidentiary 

vcUue of — Manual of customary laiv — Value of. 

The rtivai-i am is a public record prepared by a public j 
officer in discharge of his duties and under Government i 
rules ; and it is clearly admissible in evidence to prove i 
the facts entered therein subject to rebuttal. So also, ' 
the Manual of customary law, published officially in 
accordance with the riwaj i'am, stands on much the same , 
footing, as evidence of custom. {Lord T hanker son^ 
Basant Singh v. Brij Raj Saran Singh. 62 I. A. 
180 = 67 All. 494 = 37 P.L.R. 614 = 16 Pat L.T. 669 = 
37 Bom L.R. 806 = 1935 M.W.N. 768 = 1936 O W.N. , 
769 = 166 1. C. 864 = 1935A.W.R. 879-8 R.P.O. 4= 
1935 A.L.J. 847 = 39 C. W. N. 1057 = 42 L. W. 231 = 
A.I.R. 1935 P.O. 132 = 69 M.L.J. 226 (P C.). i 

Rule as to. | 

Rule as to — Failure to produce — Inference . 

The ordinary rule of evidence is that every disputed 
fact must be pioved by the best evidence, and the conse- 
quential presumption is that the evidence which could be 
produced, and is not, would not be favourable to the 
party who withholds it. {Ferrers, J,C. and Davis. A.J, ' 
€,) In re P. M. GOPALA lYER. 168 1.0. 707 = 8 R.S. 
54 = 1936 Or.O. 1061 = A.I.R. 1935 Sind 196. ! 

Secondary evidence. 

Secondary evidence— Objection to admissibility— i 

When to be taken. | 

A document which is per se inadmissible in evidence ; 
can be objected to at any time.. If, how’ever, the objec- ' 
lion relates to the method of proof, that is, if secondary . 
evidence is sought to be put in instead of the original, 
the objection must be taken at the eiTrliest point of time. 1 
Q. D.— II— 12 


EVIDENCE— Value of. 

If the document is not inadmissible per se and if second- 
ary evidence is sought to be tendered, the right time to 
object is when the document is put in and not the time 
of the argument or the appellate stage. {R.C, Mitter, /.) 
Dol Gohonda Das v. Makbul Sheikh. 162 1. 0. 
91 = 8 R.0. 660 = 61 0.L. J. 688 = A.I.R. 1936 Cal. 164. 
Spies. 

Spies — Evidence of — N^eed for careful scrutiny. 

The evidence of a person who associates himself with 
the accused without any criminal intention, i^ith the sole 
object of entrapping the accused in order to detect an 
offence and thus acting as spy is legally admissible in 
evidence without corroboration. But some decree of dis- 
favour attaches to the evidence of person> playing the 
role of a spy or informer. The line of discrimination 
between an accomplice and a spy is often a thin one. 
Their evidence must be carefully scrutinized and the 
W’eight to be attached to it must depend upon the charac- 
ter of each individual witness. {Btsheshwar Nath, /.) 
Bhuneshwari Pershad V. Emperor. 6 Luck. 668 
= I.R. 1931 Oudh 250 = 132 1 0. 234 = 32 Cr.L.J. 860* 
= 14 O. L. J. 438 = 8 O. W.N. 503 = 1931 Cr. 0. 444 = 
A.I.R 1931 Oudh 172. 

Value of. 

See Recitals, supra. 

Value of — Entry in a Rubakari prepared by the 

Collector — Entry as to status of tenant— If conclusive. 
See Bengal Landlord and Tenant procedure 
act (VIII OF 1869), S. 38. 39 C.W.N. 1169=A.IR. 
1935 Cal. 813. 

——Value of — History of particular sect prepared by 
Extra Assistant Settlement Officer — No presumption of 
truth attached to it . 

A history of a particular sect prepared by an Extra 
Assistant Settlement Officer, during the second settle- 
ment, does not form part of the settlement record and 
has no presumption of truth attached to it, but may be 
of some value if it was prepared when there was no dis- 
pute. {Addison and Currie., //.) ShirOMANI GURD- 
wara parbandhak Committee iiakcHaran 
Singh. 164 I.C. 376 = 7 R.L. 565 = A.I.R. 1934 
Lah. 1. 

— Value of — Informer — Testimony of — Need for 

caution. 

The evidence of an informer must be regarded with 
caution, whether his action has been promoted with 
revenge or by the more usual motive of reward. {Wes- 
ton.) Milap Chand V. Emperor. 1936 A.M.L.J. 69. 

Value of — Irrigation khasra maps — Object 

of. 

The obvious object of the village irrigation khasra and 
the corresponding map of the villages prepared at the time 
when canals w’ere constructed in the District of Shahabad 
was to have a detailed record of the villages to be irrigat- 
ed from the Government canals and the names of the 
holders of land who would take water and pay the canal 
rates. J'hey may be lelied on as evidence of the fact 
that the lands are held by the persons who are recorded 
therein as so holding them. {Khaja Mohammad Noor 
and Dkavle, JJ ) MaTHURA SINGH v. RAMA RUDRA 
Prashad Sinha. 14 Pat. 824 = 162 I.C. 235=^8 
R.P. 622 = 16 Pat.L.T. 484 = A.I.R. 1936 Pat. 231. 

Value of — Legislative Assembly — Reports of 

debates. 

The reports of debates in the Legislative Assembly 
can only be evidence of what w'as stated by the speakers 
in that Assembly, and are not evidence of any facts con- 
tained in the speeches. {Lord T kankerton.) GERALD 

LORD Strickland v. Carmelo Mifsud bonnici. 
153 I.C. 1=7 R.P.C. 103 = 1936 A- W. R. 440 = 1935 
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O. W.N. 327=37P.L.E. 118 = 41 L.W. 665 = A. I. E. 
1935 P.O. 34 (P.O.). 

Value of — Mere repetition — Prior statement — 

Use of. 

Mere repetition of a statement does not by itself prove 
its reliability ; but when the Court finds from all the 
circumstances <;f the ca^e, of v^hicli a previous similar 
statement IS also fine circumstance, that the statement 
!))ears the .stamp of truthfulne^.s, the Court will not hesi- 
•tate to accept that statement as true. (Par/na and Poiv- 
land, fj.) L:mPKKOR 7/ I.MdiKM. 160 10.181=8 

E P. 344 = 37 Or. L J. 235 - 16 Pat. L. T. 730 - 1936 
Cr.C. 6 = A.I.E. 1936Pat. 11. 

-Value of — Partition entries in Land Records 

uManual — If conclu.sive. See U. P. LAND RKCOKDS 
Manual— Paktitidn knjrik.s. 1935 O. W. N. 406 
-1935E.D. 192. 

■ ‘Value of — Piece of evidence— Probative 2 <iilne 
gt7>en by laiv — Pk ten non to collateral matters. 

Where under a given rule of law, extreme evidential 
value is to f)e assigned to a given piece of evidence, the 
probative force of such piei e of evidence cannot be ex- 
tended to t«»IIateral m.itters. Where one fact is declared 
by I.iw to be ( orndusive proof of another, the (a)urt can- 
not allow evidence to be given in rebuttal. \Sen and 
Niamatnlla/i, JJ.) PaKAHU NAKAIN SiNGHS\HF,B 
.JlAHADUkz^. Jang IUuaduk. I.E 1931 All 395(2) 
= 131 10. 605(2) = 15 ED. 605 =12 L.E. 174 (Eev.) 
= 1931 A.L.J. 360- A.I.E. 1932 All. 35. 

What is not. 

•ly/iat IS Hot- 'Statement made by paity to Court — 

Oath not administered . 

A statement of a party befoie Court but noton oath 
is only part of the pleading and not leg d evidence. {Tek 
Chand and Aitba Haidar, J J.) MK. SuhaN v . M.AHO- 
MKi) Khan. 35P.LE. 99-A.I.E. 1934 Lah. 234. 

Witness. 

See also f'kOS.S KX AMINAl’iON, DUIY OK COURT 
AND KvK-WITNKSS, supra. 

-'‘I Pit ness — Child of tender years — Duty of Jnds;e 

— Admissibility of evidence. 

It is not likely for a boy of about seven years to dis- 
tinguish between things heaid by him and those which 
he has seen ; and when there is a clear indication of in- 
consistent statements in his evidence, not much import- 
ance cau be attached to it. It is not illegal to examine 
a witness of tender years, but it i> important that the 
Judge should, as a precaution, ascertain in the first 
inst.inct' by means of few simple (prestions, whether 
the intelligencep)f tire child is .such that it is capable i»f 
giving credilrle evidence; it is aUo desiraljle that the 
record of evidence shrmld show that .such a test has been 
in fact made. When it does not .ippear that any such 
attempt was made to test the capacity of the child wit- 
ness to give his testimony, it is not safe to rely on the 
evidence of such a witness. {Carma, /.) KaMSAKHIA 

7'. Kmpicrdr. 15 Pat L.T. 586 = 153 I. 0. 922 = 7 E, 

P. 385 - 36 Cr.L. J. 447 - 1934 Cr. 0. 1322 = A. I. E. 
1934 Pat. 651. 

— •' " '-irjiness — Child — Value of evidence. 

C^hildren are a most untrustworthy el.iss of witness, 
for wlien of .i tender age, they often mistake dreams for 
reality, rep^Mt glibly as of their own knowledge, what 
they have heard from others and are greatly iiirlaenced 
'by fear of pani‘'hment. by hope of reward and by desire 
of notoriety. (^Shadt l.il, C. J and A^ha Haidar, J.) 
Abbas Aid Shah v . Rmpkror. I. E. 1933 Lah 355 
- 143 I.O. 479 = 34 Cr.L J. 605 = 3Jt P.L E. 636 = 1933 
Cr.O. 889 = A I.E. 19C3 Lah. 667. 


, ■ — ' ‘•‘I'Vitness — Examination of parly — Defendant as 
; plaintiff's 7vitness — Duty of Court. 

If a party appears as a witness on behalf of the 
oppodng party, the Court should before proceeding to 
; record his statement question him or his (Counsel as to 
whether he dues not propv)‘ie to appear as his own witness. 
If that party then tleclares that he does not propose to 
! appear as his own witne.ss, the Court .should point out to 
j the party producing him and that ordinarily speaking the 
1 matter should be left as it is and the Court be left to 
‘ draw any adverse inference which may justifiably be 
drawn from the refusal of the parly to appear in the 
witne^^-box and subject himself to cross examination. If 
j the party, however, insi^^t on examining the opposite 
party as his own witness, the (^ourt should be careful not 
to allow him to cros^.examl^e hi-, own witness, because 
unless the evidence is declared hostile, the party produc- 
! ing the witness has no right to cross examine his owm 
I witness {Dalip Snie:h,J.) PUR \N SiNOH KELU 

i Singh rc Mathra Das. 6 E L. 628 = 148 I 0. 1040 
I -35P.L.E. 28 = A.IE. 1934 Lah. 126. 

, Witness — Reckless statements — If can he relied 

' on. 

When a witness makes a reckless st.itement which 
‘ appears to be altogether fal.se, tl.e safe'll course is not 
’ to place any reliance on his evideme. i^Nanavutty and 
. Rachhpal Sinah, //.) IMAMUDDIN 7\ EmpeROR. 

; lOLuck. 131 = 7 E 0.70 = 160 I C. 862= = 35 Cr L. 

J. 1154 = 11 O.WN. 950-1934 Cr. C. 1199 = A I.E. 

; 1934 Oudh 388. 

I Witness — Riir/d of lo object to examination — 

i Considerations — Witness a lei^al piactitioner — If a 
I ground foi exemption. 

j It is not open to a witness to resist the order of the 
1 Court to examine him on the grounil that his interests 
I are likely to sulfer by such examination. The interests 
i of justice and truth aio the deciding factors, and if the 
! Court holds that the examination of a certain witne''S is 
j iici-essary for the decision of a c.ise pending before it, it 
! is not for the w'itnesses to object to it or resist tlie order. 

The fact th.it the witness happens to be a legal practi- 
• tioner will not justify him in resisting the order of the 
Court, although he may urge that the examination will 
prejudice his interests. The question is not to be 
j judged from the point of view of his individual interests. 

: The examination of awitnes.s depends nr^t on his 
: consent but on the decision of the Court. {Mahadevayya., 

; C.J. and Shankaranarayana Rao, /.) IIaNUMANTHA 
, Rao, In the case of. 12 Mys.L.J. 292 = 39 Mys H.C.E. 

; 380. 

! ——Witness — Testimony in previous suit disbelieved 
— Effict. 

Per AUt'^ Haidar, /. — The mere fact that a witness is 
disbelieved in a previous trial on the same facts against 
the accused tines not necessarily make his evidence in 
another proceeding on the same facts unreliable. {Dahp 
SinUi^ on diffe fence behueen Harrison and Agha 
\ Haidar, JJ.) MAHLA vSiNGH EmPEROR. I.E. 
1931 Lah 282 = 130 I.C. 410 = 32 Cr.L J 622 = 32 
P.L.E. 269 = 1931 Cr.C. 102 -A.LE. 1931 Lah. 38. 

1 Witness — Witness won ewer — Proof — Giving 

I evidence against party summoning. 

1 The fact that a witness was cited on behalf of the 
i defendants and his eviilence went entirely to support 
the plaintiff’s case does not entitle a Court to reject his 
evidence as that of a witness who had been “won over” 
by the plaintiff. {Mukerji and Young. //.) AMRIT 
KUNWAR V. GUR CiHARAN SiNGH. 6 E.A. 603 = 147 
1.0. 691 = 13 A.W.R. 11= A I.E. 1934 AU. 226. 
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EVIDENCE ACT (I OF 1872)— Privilege. See EVI- 
DENCE ACT SS. 123 AND 124. 

S. 3 — “ Document " — Definition — Apphcihiltty 

to Press Enter ^ency Pi/ivers Act. 

The definition of the vrord ‘ document” in S. 3 of the 
Evidence Act and S. 29 of the I. P. Code, applies to the 
word as used in S. 2 (6) of the Press (Emergency 
Powers) Act, 1931. (Pa/pai, J.) SaTYAWAN ^CHAR- 
YA V, Emperor. 153 10. 411 = 7 B.A. 496 = 36 
Cr.L.J. 335 = 4 A.W.E. 488 = 1934 Cr.C. 1338 = 
A.I.R 1934 All. 1031. 

-S. 3 — '"Fact'' — Meaning. 

The definition of fact does not restrict a fact to some- 
thing which can be exhibited as a material object. State 
ments of piisoners while in police custofly leading to 
discovery of material object held to be admissible as 
leading to discovery of relevant fact. {Cornish Burn 
and Lakshmana Fao./J.) EMPEROR z/. KaMANUJ-X 
Aiyangak. 58 Mad. 642 = 158 I C. 764 = 8 R M. 331 
= 36Cr.L.J. 1442 (2) = 1934 M.W.N. 1479 = 42L.W. , 
124 = 1935 Cr.C. 728=A.I.R. 1935 Mad. 528 = 68 M 1 
Ii.J.(Supp )73(r.B.). 

S. 3 — ‘ Proved ’ — Loan to pardanashin ladies — 
Promissoiy note purporting 1 3 bear thuinl>maiks — Suit' 
for recovery of loan — Circumstantial evidence that ! 
money given to the husband of one of them was used for ! 
the benefit of the ladies — Reasoning of the lower Couit | 
— Admissible under the definition of ‘‘proved*’ in S. 3 j 
— They weie Ijound to compensate the lender. Sec CON- ' 
TRACT Act, S. 70. A.I.R. 1934 All. 390. 

-S. 8 — Absconding of accused — Relevancy. \ 

Though the mere fact that an accused person has ; 
absconded vvdl not necessarily fix him with guilt, the ' 
fact is undoubtedly a piece of relevant evidence ag.iinst , 
him. {Coldstream and Bhule, J J.) EMPEROR v, 

Fateh Mahomed. 35 P.L.R. 740. | 

— Ss. 8, 25 and 26 — Accused pointing out places — 
Evidence of polite and cyc-witncsses as to— Admissihi- \ 
tity. j 

Evidence of a Police Ofiicer and of an eye witness, as 
to the pointing out of various places by the accused , 
while in the custody of the J\)lice-Ofiicer, is inadmissible i 
-under Ss. 25 and 26 of the Evidence Act , nor can such 1 
-evidence be treated as evidence of conduct under S. 8, 
apart from the accompanying statements. {Nanavuttv 
and Zia til-Uasan. JJ.) TURAB v. KmPFROK. 10 
Luck. 281 = 162 I.C. 473 = 36 Cr L. J. 176 = 7 R O. 
235 = 110 W.N. 1383 = 1936 Cr.C. 14--- A.I.R. 1935 
Oudh 1. 

S. 8 — Applicability — Person not party to tran- 
saction or called as 7uitness — Conduct of., if relevant. 

The conduct of a person who has had no p.irt in a 
crime and has not been called as a witness cannot be 
brr\ught under S. 8 of the Evidence Act as being a 
relevant fact constituting motive or preparation. {Gaille. 
O/fgJ.C.) Bai.a V. Emperor. 17 N.L.J. 274 = 1935 
Cr.C. 364 = A.IR. 1935 Nag. 81. 

Charge of forgery of a sale deed — State- 
ments made by accused before Registrar — Admissibility 
of. 

The first appellant was charged with having forged a | 
sale-deed. The ‘•ecorul accused was charged with having 
used the document as genuine when he presented it to 
the Sub- Registrar for compulsory registration. 

Heldy that the statements made by the accused before 
the Registrar to support the gdhuineness of the sale deed 
W'ere relevant and admissible as explaining their conduct. 

{Burn /.) Nates \ Moopanar Emperor. 1933 
M.W.N. 96. 
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S. ^—Conduct of accused— Relevancy. 

Where the accused, who is charged undei S. 411, I. 
P. Code, for dishonestly receiving a bullock knowing it 
to be stolen property, states to the police that he pur- 
chased it from a certain person and produces in support 
of his statement, a leceipt w’hich is found not to include 
the bullock and as to which there is evidence that he 
made an attempt to get it altered, the conduct of the 
accused can be taken into account to prove his guilty 
knowledge. (.4ddnon. J.) MAHOMED r/. EMPEROR. 
155 I 0. 260 = 36 Cr.L J. 697 = 7 R L. 674 = 1934 Cr. 
C. 1009 = 35 P.L.R. 738 = A,IR. 1934 Lah. 696. 

g g — Contemporaneous statement — Dissolution 
' of partnership — Proof — Substquent statement of partner 
! —‘Admissibility. 

j If a person is proving that he has retiied fiom a firm, 

I he is quite entitled to show* that immetiiately after the 
date of retirement he WTote to the Hank and informed 
them that he had seveied his connection with the firm 
and could not continue to guarantee its account. If he 
does that, any statement by him made at the time as 
the leason for his refusing to continue to guarantee is 
admissible to explain his conduct. {Rankin^ C-J. and 
Buckland, J.) PRAMATHA CHANDRA KaR v. HHAG- 
WANDAS Madanlal. 69 Cal. 40 = 136 I.C. 629 = 
IR 1932 Cal. 209 = 64 C.L.J. 616 = 36 C. W.N. 706 
= A.I.R. 1932 Cal. 236. 

3^ False charge of rape — Statements made at 

enQui ry — Relevancy. 

Where the accused (a woman) is on l.er trial for 
making a false charge of rape, the fact that she made 
certain allegations, w'hich she related in the course of an 
emuiiry which she sought and demanded, is relevant, 
(Gnle O.J.C. and Pollock A. f.C.) LoCaT. (JoveRN- 
MENT Z/. Mt Guji. 17 N.L J. 189 = 1985 Cr.C. 339 
= A.I.R. 1935 Nag 69. 

S Inference from conduct — Proof of joint 

act s of several persons. 

Where joint acts of several persons aie sought to be 
proved, in order to ask the C.ourt to draw an inference 
fiom such conduct, evidence should be led with some 
degree of particularity so that it may be possible for 
the Couit to draw the necessary inference fiom the 
conduct of each one of the j)ersons concerefl in the act. 
The principle applies not only to evidence lelevant under 
1 S. 27 but also to that under S. 8 of the Act. {Derby- 
; shire^ C,/., Mukhrrjt and Costello^ JJ ) RaI lOUE-UD- 
i DIN Ahmad 7 '. Emperor. 62 Cal. 672 = 7 R.O 606 
! =36CrLJ. 808 = 156 I.C. 687=39 C. W.N. 368 = 
j 1935 Cr.C 241 = A.I E. 1935 Cal. 184 (F.B ). 

j S. 8— Letter written by deceased ^or police pro- 

I tection — Admissibility. 

\ A letter written by the deceased some months before 
his death to the Commissione'- of Police requesting 
police protection against apprehended assaults by the 
second accused is admissible in evidence under S. 8 of 
th.^ Evidence Act as containing statements which accom- 
pany and explain the conduct of the deceased, such 
conduct being influenced by a fact in i'>sue [the alleged 
intention of second accused to cause death of deceased, 
cf. S. 5, ill. (t/)] and a relevant fact (second accused's 
ill will to deceased) 7 All. 385, Ref. {Fawcett. Jf) 
Emperor v. Manchankhan. 34 Bom.L.R. 1087. 

3. ^..-Motive— Statement of deceased— Ref erence 

to motive of accused — Hearsay evidence — Admissibility. 

The motive for a crime is of course a relevant fact but 
can only be proved by admis.sible evidence. \Vhere the 
statement of the deceased prior to her death is alleged 
to contain a reference to the motive of the accused it is- 
not admissible under S, 32(1) because it cannot be 
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deemed to be a statement as to the cause of her death 
or as to any of the circumstances of the transaction 
which resulted in her death nor is it admissible under 

S. 8 (1) where it is not shown to have accompanied or 
explained any act of the deceased. It cannot therefore ^ 
be proved by hearsay evidence, by the testimony of a ! 
witness who heard her make the statement. {Beasley^ j 
C, J. and Staid aram Chetty, JJ,) VENKATASUBBA | 
Kkddi, In re. 64 Mad. 931-134 1.0 1143 = I.B. ; 

1932 Mad 7- 33 Cr.L.J. 61 (2)- 1931 M W.N J 

1177 -34 L.W. 128 - 1931 Cr.O. 929 -AXE. 1931 j 
Mad. 689 - 61 M.L.J. 608. ' 

— S 8 — Res gestae — Statement before Police Officer | 

Admt snbility tn evidence tn later pfoceedtns, j 

In the course of an investigation into a case which | 
Was started on information lodged by the opposite party, j 
the latter made a statement before a Police Officer who 
recorfled it. The same was sought to be used against 
the opposite parly in a later proceeding against him for 
offence under Ss. 192. 193 and 211, I. P. Code. 

11 eld y that it was evidence of the res gestae and that i 
it was not rendered inadmissible because of S. 162, Cr, 
P. Code. i^fMTt Williams and S.K. GkoieyJJ.) JOGESH 
Chandra Kov Suhendha Mohan koy. 1341. 
C. 1265 - 33 Cr.L J. 60 - 1 R. 1932 Cal. 49 - 36 C. W. 1 
N. 838-1931 Cr.C. 837= A.I.R. 1931 Cal. 637. 
3. 8 — Scope. 

What is relevant under S. 8 is the particular act upon 
the statement, and the statement and the act must l)e so j 
blended together as (o form a pait of a thing observed i 
by the w'itnes'.es and .sought to be proved. Otherwise | 
the statements are inadmissible, {Niyo^t and Staples^ 

AJ. C.) Kego-j. Emperor. 29N.LR. 261 = I.B. 

1933 Nag. 163=143 I.O. 17 = 34 Cr.L J. 506 = 1933 
Cr.C. 610 -A.I.R. 1933 Nag. 136. 

• S. 8 — Statement of accused after arrest and 

during investigation giving false name — Admissibility. 
See CODE, S. 162. 1936 Cr.O. 742 = A.I R. 

1936 Mad. 479. 

" "S, % — Snbseguent events — Kelei>ancy of . 

To judge what the real state of a pei son’s mind on 
a previous occasion was, the surrounding circumstances 
and subsequent events can be referred to. {IVort and 
Scroopey //:) OaNE.SH PRASAD v. EMPEROR. I.R. 
1931 Pat. 173-130 1.0 269-32 Or.L J. 478 = 1931 
Cr.O. 148 = A.I.R. 1931 Pat, 52. 

Ss. 9, 11, 13 and 32 — Recital s of boundaries — 
Documents between third parties — Admissibility 

Recitals of boundaries of other lands in documents 
between thiid parties are not admissible in evidence 
either as regards the description of the boundary or as 
to the nature cf the land under the provisions of Ss. 9, 
11, 13 or 32 of the Evidence Act, 1872. CCase-law’ 
exhausively referred to.) iDoras'immi Iyer, C. J. and 
Ramachandra Rao, /.) lUlARANI v. ABDUL KhaDAK 

Sab. lOMys.LJ. 76. 

■ ■ S. 10 — Applicability — Proof of conspiracy, 

Before anything said, done or written by any one 
alleged member of a conspiracy can be used as evidence 
against another or against all, the Court must have rea- 
sonable ground for believing that the conspiracy between 
them exrsted, that is, an agreement among them that 
unlawful acts should be committed. {Wallace and 
Jacksofiy JJ,) MUKUNDALAL SiRCAR i'. EMPEROR. 
1930 M.W.N. 1264. 

— — Ss. 10 and 32 (3) — Confession of co- conspirator 
— Admissibility. 

A confessional statement made by a deceased conspi- 
rator after he had rendered himself liable to criminal 
prosecution is admusible in evidence against a co- 
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conspirator under S. 10 of the Evidence Act, though not 
under S. 32 (3), when general evidence of the existence 
of a conspiracy has already been given. {Guha and 
McNatty //,) KUNJALAL GHOSH z/. EMPEROR. lOS- 

I.C. 261=7R.0. 672 = 36 Cr.L. J. 678 = 38 O.W.N. 
1016-= p35 Cr.C. 40 = A.I.R. 1936 Cal. 26. 

■ " " ■ "S. 10 — Conspiracy — ffarrattz>e of past acts — 
Admissibility — Intention meaning of. 

Narratives coming from the conspirators as to their 
past acts cannot be said to have a reference to their 
common intention. The word “intention” implies that 
the act intended is in the future and the section makes 
relevant, statements made by a conspirator with reference 
to the future. The words “in reference to their common 
intention”, mean in reference to what at the time of 
statement was intended in the future. The principles 
on which the section is based is that of agency, it cannot 
l)e said that one conspirator has any implied authority 
to make a confession after his arrest or even to give a 
description of past events to his co-conspirators. But 
if one conspirator proposed to another to start pro- 
paganda in furtherance of the object of the conspiracy 
and a pamphlet for the purpose, if the pamphlet contains 
an account of the attack on the police station, the prose- 
cution is entitled to prove what that version was. The 
pamphlet would be admissible as a statement which he 
intended to publish in the future in reference to the 
common intention but not as a mere narrative of past 
events. It is permissible under S. 10 to prove what 
that propaganda was to be. {Barlee, /.) EMPEROR 
Vaishampayan. 55 Bom. 839=134 I C. 1238 = 
33 Cr.L.J. 76 = I.B. 1932 Bom 22 = 33 Bom.LB. 
1159-1932 Cr.C. 40 = A.I.R. 1932 Bom. 66. 

S. 10 — Construction, 

“Anything said” would include the statements made, 
speeches delivered, or declarations made. Anything 
“done” must be some act done and not merely the inten* 
tion or knowledge of the person. Anything writteiv 
would include a manuscript, signed or unsigned, written 
by the person, and matter transcribed by him on a type 
writer. But a document, of which the writer is not 
known, found in the possession of a conspirator, would 
not by itself be admissible for the purpose of proving 
the truth of its contents as against the other accused^ 
The fact of possession would be evidence to show that 
the conspirator, in who^-e pos-session it is found, had 
received and preserved it, {SulaimaHy C.J.and Yoiingy 
y.) Jhabwala 7/. Emperor. 65 All. 1040 = 6 XR. 
(All.) 65-146 1.0.481 = 34 Cr L. J. 967 = 14 L.R. 
269 (Cr.) = 1933 AL.J.799 = 1933 Cr.O. 1202 = A.X 

R. 1933 All. 690. 

S. 10 — Document zvritten by deceased — Refer^ 

ence to accused as conspirator — Admissibility of. 

A document written by a woman since deceased in 
which she described her conversations with a third- 
person in which she said that he told her that among 
his revolutionary friends was the accused, to whom he 
was accustomed to turn for guidance, is admissible under 

S. 10, as the statement if proved is itself a relevant fact 
by virtue of S. 10. The statement by the writer is a 
relevant fact and being admissible under S. 10 is 
evidence against all the conspirators including the 
accused, to the effect that the third person made his 
statement concerning the accused. {Panckridgey Amter 
Ali and M. C. Ghosey //.) EMPEROR v. SURIYA. 
Kumar Sen 6RC. 304 = 147 1 0 32 = 35 Cr.L.J. 
334 = 1934 Cr.O. 316 = A.I.R. 1934 Cal. 221 (F.R.). 

• S. 10 — Latter by one accused after arrest to 

another co^accused — Admissibility. 

The question wh^ither a post card written by the 
accused after his arrest another accused person 



185 


CIVIL, CRIMINAL AND REVENUE, 


186 


EVIDENCE ACT (1872), S. 10. 

•admissible in evidence depends on whether the provi- 
sions of S. 10 have been complied with. The fact that 
the accused*was under arrest at the time when he caused 
the card to be written is not material, the document not 
being in the nature of a mere confession. (^Rankin^ C, 
J. and Graham, /,) ABDUL AZIZ r/. EmpEROR. I. 
B. 1932 Cal. 292 = 137 1 0. 317 (1} = 33 Cr.L.J. 466 
= 1932 Cr.C. 576 (1)=A.I.B. 1932 Cal. 667. 

S. 10 — proof of conspiracy — Letters from 

/oreign revolutionary to the accused^ 

In order to establish that the accused were in corre- 
spondence with an individual going by the name of M. 
N. Roy in Berlin, it is not incumbent upon the prose- 
cution to establish that any of the letters were, in fact, 
written by any particular M. N. Roy. It is enough to 
show that some person living in Berlin w’as in conspiracy 
with the accused and correspondence was passing be- 
tween them. {Sulatman, C.J, and Young, /.) ThaB- 
WALA V, Emperor. 55 All. 1040 = 6 I R (All ) 66 = 
34 Cr.L.J. 967 = 145 I.C. 481 = 14 L.R. 259 (Cr.) = 
1933 Cr.C. 1202 = 1933 A L.J. 799 = A.I.R. 1933 All. 
690. 


10 Statements at the trial by conspirator-^ 
Admissibility of. 

»S. 10 refers to things said or done by a conspirator in 
reference to their common intention. An> statement 
made by an accused person under S. 342 of the Cr. P. 
Code during the trial cannot be regarded as a statement 
by hirn as a conspirator in reference to the common 
intention of the persons who were members of the con- 
spiracy. 45 A. 323; A.I.R. 192^; M. 285; 38 C. 1()9, Foil. 
iRiiheshvar Nath, /.) KUNVVAR Sen ?/. KMPEKOR. 
3 Luck, 286 = 141 LC. 192 = I.R. 1933 Oudh 33 = 34 
•CrX J . 124 = 9 O. W.N. 1136 = 1933 Cr.C. 168 = A.I 
R. 1933 Oudh 86. 


S. 11 — Accused ch irged ivith cnmtnal conspiracy 

and revolutionary actir’ities — Netvspapers containing 
accounts of revolutionary proceedings found in the pos- 
session of accused — Evidentiary value of. 

Copies of printed newspapers containing an account 
of sonie proceedings, found in possession of one accused, 
are evidence of the fact of the publication of such an 
account in that paper but are not by themselve.s evidence 
of the truth of the facts stated therein, unless in connec- 
tion with other facts they make the existence or non- 
existence of the facts mentioned ‘highly probable or im- 
probable.’ {Sulatman, C.J. and Young, J.) JhabWALa 
Z/. Emperor. 66 All. 1040 = 6 IB. (All) 66 = 146 
I.C 481 = 34Cr.LJ. 967=14 L.R. 269 (Cr.) = 1933 
A.L.J. 799 = 1932 Or.O. 1202 = A.I.E. 1933 All. 690. 

Applicability — Deposition inadmissible 

under S. 32. 

Before a fact can be considered to be relevant under 
S. 11, it must be shown to be admissible. If the terms 
of a deposition made by a person since deceased do not 
fall within the purview of S. 32, the provisions of S. 11 
will not avail to make such deposition evidence. (P/ana- 
vuttyand Zta ul-Hassan, //.) LaTAFAT IIUSSaIN v. 
Onkar Mal. 10 Luck. 423 = 7B.O. 272 = 16210 
1042 = 11 O.W.N. 1589= A.I.R, 1935 Oudh 41. 


— j S. 11 — Applicability and scope, 

S. 11, Evidence Act, deals with relevant facts. I 
applies only where the question is whether a fact ii 
relevant, and not whether a particular method of proo: 
is admissible under any provision of the Evidence Act 
dJVort, Khafa Mahomed P^oor and Agarwala, JJ, 
SONEY LAL JHA V, DARBDEO NARAIN SlNGH. 14 
Rat. 461 = 1651.0. 470 = 7 RP. 690 = 16 Pat L.T 
199 = A.I.R. 1936 Pat. 167 (P.B ). 
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. . 13 — Applicahiltty — ZemindaPs 

chitta as regards lands held by tenants— Admissibility 
against third persims, 

A prepared by a zemindar recorded the suit 
lands as being in possession of tenants. It was produced 
in Court and found to be genuine in a prior suit and 
was corroborated by a mass of oral and documentary 
evidence. Proof was also given by way of corrolx>iation 
of collection papers for a series of years to show lealiza- 
tion of rent from the persons recorded as tenants in the 
and witnesses were also examined to prove such 
realization and the possession of the persons recorded as 
tenants. 

f/eld. that the chitta was admissible in evidence as 
against third parties under S. 11 or 13 of the Evidence 
Act, though it cannot be brought in under S. 35 or 36, 
as it was not prepared by a public servant. {RC 
Mittcr^J.) ABDUL KHALEQUK V. SUSIL CHANDRA 
CHAUDjtURi. 39C.W.N.330. 

S. W— Charge under Arms Act — Display of 

revolver on a former oe€aston---Rel nancy of. 

Where the accused have been charged under the Arms 
Act for possessing arms and for conspiracy to commit a 
dacoity, the fact that one of the accused was seen show- 
ing a revolver to a companion, wdth whom it is alleged 
he was conspiring to commit a dacoity would be rele- 
vant under S. 11 as making the fact in is.sue— the posr 
session of a revolver— highly probalile. {Panckndge and 
M.C.Ghose, JJ.) SaROJ KumaR CHAKRAVAKTY r/. 
Empkror. 69 Oal. 1361- I.E. 1932 Cal 667 = 1391. 
0 873 = 33 Cr. L.J. 864 = 65 O.L.J. 439 = 1932 Or.O 
464=A.I.R. 1932 Oal. 474; 


^ S. 11 — Construction. 

The expression ‘highly probable or improbable* is 
significant. Ii indicates that the connection between the 
facts in issue and the collateial facts sought to be prov- 
ed must be immediate as to render the co existence of 
the tA'O highly probalile. {Snlatman, C.J. and Youngs 
J.) JHABWALA V . Emperor. 65 All. 1040 = 6 I.R. 
(All.) 66 = 146 I.C. 481 = 14 LR 269 (Cr.) = 34br. 
L.J. 967 = 1933 A.LJ. 799 = 1933 Cr.C. 1202=A.I. 
R. 1933 All. 690. 


II- Date of death Statement m application 
for probJte-^Penon having special means of knoivledge 
— Admissibility. 

Where the precise date of the death of the last holder 
is in question, a statement in a copy of the application 
for probate of his will that the deceased died on a parti- 
cular date IS admissible in evidence under S. Jl, if not 
under S. 32 (5), w’here it is show'ii that the application 
was filed by a person who was admittedly the testator’s 
nephew and claimed also to be his adopted son and 
theiefore was in a position to know the date of hi^ death 
and the application was filed about one year after the 
testator’s death. 43 I. A. 256; 20 C. 758; 24 C. 265; 25 
M, 183; 72 I.C. 986, Kef. (A*tvf and Fazl Ah, JJ) 
Lachuman Lal Pathak V . Kamakshya Naravan 
Singh. I B. 1931 Pat. 228 = 131 I.C. 788 = 12 Pat 
L.T. 891 = A.I R. 1931 Pat. 224. 

Ss. 11. 13 and 43 — Judgment not inter partes — 
Admissibility. 

Although at one time it was held that a judgment 
not inter partes could not be admitted in evidence under 
any circumstances, the tendency in recent years is to 
admit such judgments under certain circumstances and 
for limited purposes under S. 43, read with Ss. 11 and 
13 of the Evidence Act. (Patterson, J.) HEM CHAN- 
DRA BHADURI V. PURNA CHANDRA SARKAR, 153 I. 
0. 134 = 7 R.O. 340 = 59 O.L.J. ^20 = A.I.R. 1934 Cai. 
788. 
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Ss. 11, 9, 13 and 32 — Recitals of boundaries — 

Documents between third parties — Not admissible under 
Ss. 9, 11, 13 or 32, as regards description of the boun- 
dary or the nature of the land. EVIDENCE ACT, 

Ss. 9, 11, 13 AND 32. 10 Mys.L J. 76. 

S. 11 — Statement not falltng under S, 32 — 

dmissiOtltty, 

There is a difference between the existence of a fact 
and a statement as to its existence. S. 11 makes the 
existence Cf facts admissible, and not statements as to 
such existence unless the fact of making that statement 
is itself a inattei in issue. lienee if a statement does not 
fall within S. 32, it cannot be admissible even under 
S. 11. {Snlatman, C.y.^ Young and Ktng, JJ,) MT. 
NAIMA Khaiun V, BaSANT SlNGH. 66 All. 766 = 
149 I C. 781-6 BA. 962 = 3 A.W.R. 629 = 1934 A. 

L. J. 318 - A.I.B. 1934 All. 406 (F B.). 

S. 13 — Appitcahtltiy — Suit for assessment of 

rent — I^lea of nishkar — Kobala of defendant — Recital 
of land as nishkar — Admissibility, 

In a suit hy a landlord against the tenant for assess- 
ment of lent, the latter produced a kobala under which 
his predecessor in-interest purchased the plots in ques- 
tion and which descrilied that the plots were ntskhar 
lands. 

If eld. that the kobala was not admissible in evidence 
under S. 13 of the Evidence Act for the purpose of prov- 
ing (A’.C. Mitter, J.) KanTA MOHAN 
Mali.ik z) BaSudeij Ghora. 39 C.W.N. 311. 

S. 13— Applicability — Zamindar’s ehiita as le- 

gards lands held by tenants — Admissible in evidence 
against thiid parties under S. 11 or 13. See EVIDENCE 
ACT, Ss 11 and n. 39 O.W N. 330. 

■ 8. 13 — (’eitified copy of decree with two pedi- 
grees — Statement in the decree that the pedigrees were 
filed is evident e as evidence of the course of proceed- 
ings in a suit under S. l3. See EVIDENCE Acr, 
S.s. 32 (.S), 13 AND 35— PEDIGREE. 66 Ail. 468 =67 

M. L. J. 274 (P C ). 

S, 1Z~ Claim of tight — Recitals in deed of sale 

—Value, 

S. IS of the H. T. Act is a rule of evidence which 
must necessarily apply to all puKeedings taken after it j 
came into foice and it is applicable to the lecitals in I 
documentvS, though executed before this provision came i 
into force. Hence recitals in sale-deed are not evidence i 
of title and cannot I)e used to prove a grant. It is how- ! 
ever permi>!sible to use them, not as evidence of grant, , 
but to show the nature of the title that was being assert 
ed and as transactions relevant under S 13, Evidence 
Act, by which a right w'as claimed or asserted on some 
past occasion. i^Fazl Alt and R^nvland^ J/-^ KtSHAVA 
PRASAD SiNCH 7> PRAHMDEV RAI. 13 Pat. 45 = 
149 I.C. 1177--6 R.P. 699 = A LB. 1933 Pat. 656. 

— — S. 13 — Dectnon in custom case — Value of, 

A decision in a custom case is not a judgment m rem. 
It is only relevant under S. 13 of the Evidence Act as a 
judicial instance of the custom being recognized. It may 
be that, owing to faulty piosecution, one decision may 
Ije arrived at between ceitain parties while theie may be 
another decision in a suit arising betw’een other persons. 
{Addison and Abdul Rashid, JJ.) MT. JaNAT Bibi v, 
c;uLAM Hussain. 16 Lah. 307= 156 I.O 212 = 7B. 
L. 659 = 36 P.L.R. 266 = A.I R. 1934 Lah. 861. 

— S 13— Deed not inter partes — Recitals in — 
Admissibility and weight of. 

In a suit for recovery of khas possession on establish- 
ment of title in respect of a strip of land and a narrow 
clitch on the border of his land and the homestead of 
the defendants, the latter relied on tiyo documents, one 


EVIDENCE ACT (1872), S. 13. 

of them being a conveyance by which they purchasedi 
their homestead and the other, a sale deed under which 
the defendants’ predecessors- in -tiUe purchastd the home- 
stead, which showed that the ditch was included in the 
said homestead 

Held, that the deeds being title deeds in which a 
claim was made, or at least a right wa.s asserted by the 
defendants and their predecessors in title to the ditch in 
I suit, were admissible in evidence under S. 13 of the 
I Evidence Act; and the fact of absence of proof of posses- 
1 sion in accoi dance with the recitals' therein would not 
, affect their admissibility but would affect only the weight 
' to be attached to them. {R. C. Miiter, J.') RASIK LAI* 
MUKUTI V. PKAbANNA KuMAR JSaHA. 60 C L J. 669' 
= A.I.R. 1935 Cal. 367. 

S. 13 — f tnding on issue in prior suit not oper- 

ating as res —Subsequent suit between same 

t parties — Burden of proving that the pndttig ir wrong,. 

I A finding oil an issue in a former suit, which does not 
j operate as res judicata by reason of the disposal of that 
* suit in favour of the party against whom the finding 
' was given, is admissible in evidence in a subsequent suit 
between the same parties, and the duty of proving that 
the finding was incorrect is on the party against whom 
the fiiuhng was given. {Nanaviitty, J.) AZIMAN 
Ibrahim Beg. 1935 O.W.N. 894-A.I.R. 1936 OudlL 
189. 

S. 13 — Judgment not inter partes — Admissibility^ 

Previous judgments not inter partes can under the 
present state of the law, be .admitted in evidence under 
ceitain circumstances and for certain limited puiposes, 
and though they donotopeiate as res judicata, they 
ought to be treated as pieces of evidence to be used for 
j certain limited purposes and to be taken into considera- 
I tion along with the other evidence. {Patterson, y.) 

I Hem Chandra Bhaduri v. purna Chandra Sar- 
KAR. 163 I.C. 134-7 R.C. 349 = 69 C.L.J. 320 = A. 
I R 1934 Cal. 788. 

I S. 13— Judgment not inter partes — Admissibility, 

I A judgment not inter partes mentioning that certain, 
rights ill lespect of property have been claimed and 
recognized by the authoiitie.s concerned is admissible in 
a subsequeut suit. {Dm Mohammad , /.) MutaSADDX- 
V, MT. LacHHMI. A.I R. 1935 Lah. 179. 

Ss. 13 and ^3— Judgments not inter partes- - 

A imnsibility. 

Judgments noi inter partes csiu only be regarded as 
evidence of transactions but aie not admissible as proof 
of title of llie persons in wdiose favour they were passed. 
58 I. A. 12^, Ref. (Rankin, C J. and Mittir, /.) 
Radhu Hay 7*. Raja jygti Prasad Singh Deo. 

I R. 1932 Cal 714= 140 I.C. 385 = 36 C.W.N. 866 = 
A.I.R. 1933 Cal. 21 

Ss. 13 and 43— Judgment not inter panes — Ad’ 

missihility of. 

A judgment in w’hich the purchase at a revenue sale 
by the plaintiff’s predecessor is recited is admissible in 
evidence as evidence of a transaction within the meaning 
of S 13 of the Act, though the defendants were not 
parties theieto. 22 Cal 5^3. Foil. (Mitter and S.K, 
Chose, //) Nani I.ai Roy v. Prolhad Chandra 
Kaibarta. 143 IC 179 = IB. 1933 Cal. 361 = 66 
0 L «r. 369 = A I.R. 1933 Cal. 222 

-Ss. 13 and 43 — Judgment not inter partes — Ad- 

missibility — Reasons for judgment — Relevancy, 

A judgment not inter partes holding that a partition 
of a certain estate w’as proved is only admissible under 
the provisions of Ss. 13 and 43 as establishing a parti- 
cular transaction in which the partibility of the estate 
was asserted and recognized. The reasons upon which 
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I EVIDENCE ACT (1872). S. 13. 


the judgment is founded are no part of the tiansaction I 
and cannot be so regarded nor can any finding of fact j 
there come tp, other than the transaction itself, be lele- ( 
vant to prove partition in a subsequent suit. (Str 
George Loivudes^ GOBINDA NaRAYAN Singh v. SHAM 
LAL SINGH. 58I.A. 125 = 58 Cal. 1187 = I.R 1931 
P.C 145 - 131 1.O. 753 = 33 Bom L.R. 885 = 53 C.L. J. 
333 = 35 C.W.N 521 = 1931 M W N. 435 = 33 L.W. 
707 = A.I.R. 1931 P C. 89 = 61 M.L J. 9 (P C.). 

[R. 3o C.W.N. 866(868;.] 

S. 13 — Judg'nent not inter paites deciding exist- 
ence of custom — Keltvancy — Kes judicata 

Prior judgments not inter paites^ deciding the question 
of the existence or non existence of a cu.^tom are rele- 
vant for the purpose of showing instances in which the 
right or custom was asseited or denied, but they cannot ' 
operate as res judicata against the defendant — he was ■ 
not a party to any of the previous litigations, (^Suhn- ■ 
man, C /. and /Sennet, /,) Kallu Mal 7>. GaNESHI , 
Lal. 1935 RD 572 = 160 1.0. 1098=8 R.A. 705= i 
1935 A.W.R. 1427 = A.I R 1936 All. 119. | 

— S. 13 — Judgment showing possession of one of \ 
the parties — Admissibility, 

A judgment which is not binding on one of the paities ; 


“Ss. 13, 9, 11 and 32 — Recitals of boundaries — 
Documents betw'een third parties — Not admissible. See 
Evidence Act, Ss. 9, ll, 13 and 32. 10 Mys. L.J 
75. 

S. 13 — l\ecttal as to boundaries — Document be- 
tween third parties — Use as corroborative evidence. 

\ A recital regarding boundaries in a document execut- 
I ed between strangeis to the suit relating to lands 
j adjoining the suit lands and in which the suit land is 
I referied as a boundary is not admissible under’^S. 13 but 
may be admissible if the executant is called and deposes 
to the boundary, to corroborate him under S. 157 or 
if he is dead, under S. 32. (Dhav/e, J.) KamNANDAN 
Prasad Lai. EY TiLAKDHAki i.ai.. 6 I.R (Pat ) 

215 = 145 I.C. 944(2) = A IR 1933 Pat 636. 

S. 13 — Kectial in a deed — Admissibility against 
third pa files. 

A recital in a deed of gift executed by the husband iiv 
favour of his wife stating that a certain ''um hail been 
fi.xed as dower at the time of marriage, is not evidence 
against third parties as to the dower having been fixed 
at the time at that sum or any otluTsum. {Teh C/iand^ 

J.) Ganga Ram Mst. Amir Jan. 37 PLr' 
777. 


to a suit may be used under S. 13 of the Evidence Act I 
as an instance w’hen the possession of the other party ; 
over the plots in suit was challenged and found to be j 
proved. (Nanavut/y and Zia ul- Hasan, J J.) SheR 
Bahadur Singh v. Shi Madho Prasad Singh. 
11 Luck 209 = 155 1.0.1087 = 7 R O. 634 = 1935 0. 
W.N. 674 = A.IR 1935 Oudh 394. 

Ss 13 and 35 — Cider of President, Union 

Board — Recital in — Admissibility. 

A recital in the order of a President of a Union 
Board is not admissible under S. 35 or S. 13 in evi- 
dence, unless such ihesident has been examined with 
regard to the fact mentioned in his order. 45 Mad. 332, 
Ref. {Jackson, J.) DoraiSAMI NaiDU v. Kanni- 
appa Cheiti. IR 1931Mad 558 = 32Cr.LJ 767 
=• 131 I 0.664 = 1931 M.W.N. 366 = 1931 OrO. 651 
= A.IR. 1931 Mad. 487. 

— — S 13 — Previous judgments recognizing custom 
— Admissibility of. 

Judgments in other cases on the point of custom 
are admissil^le in evidence under S. 13, only as instance I 
in W'hich the custom in question w’as judicially recog- 
nized, ])ut are not conclusive. {Addison and Bhide, J J.) ! 
Mt. JATAN 7>. Jiwan Singh. 14 Lah. 630 = 1 R.i 
1933 Lah 471 = 1441.0. 454 = 34 P.L.E. 753 = A.I. ! 
B 1933 Lah. 553 

S 1.3 — Prior judgments — Admissibility. 

Where in a prosecution for counterfeiting trade mark 
certain previous proceedings in the Civil Court relating 
to the exclusive right of the complainant were lefeiied 
to and the judgments in the prior case of the trial and 
appellate Courts which found that the complainant had ' 
no exclusive right in the main features of the design of | 
.his label w'ere filed, held, that the judgments were rele i 
vant under S. l3 as a particular instance in w’hich the 
right claimed in the criminal case w’as claimed and was ' 
disputed. {Kisch /.) Palli Ram v. Emperor. 
I.R. 1931 Oudh 381 = 134 I.O. 477= 32 Cr.L J 1177 
= 8 O.W.N. 827=1931 Cr C. 6S7=A.I.R. 1931 Oudh 
277. 

■ S. \Z— Recital as to boundary of land — Docu- 
ment not inter partes. 

A recital in a document as to the boundary of a 
certain land is not admissible in evidence as against 
persons who are not parties to the document. {Abdul 
Rashid, J.) DAULAT SHAH v. BISHAN DaS. 154 
1.0. 662 = 7 R.L. 688 = A.I.R. 19k Lah. 760. 


Ss. 13 and 11— Rentals in deed — Extent of 

admissibility. 

The reital in the zaipeshgi deed describing the land, 
as zirat is not inadmissible in evidence. It can be used 
for a limited purpose of showing how* the lands were 
dealt with by the admitted landlord {e.g , giving land ir> 
I zarpeshgi as bakasht). If the Judge gives a higher 
value to it, his decision on the fact is in no way affected. 
(Case-law discussed ) {Mahomed Noor, /.) Thakur 
KURMI V. LAI.JI MlSSIR. 150 I.O. 884 = 7 R P. 31=^ 
A.LR. 1934 Pat. 81. 

8 — Meaning. 

The word ‘right’ in S. 13 means incorporeal light and 
cannot possibly refer to any question of ownership of 
property in contradistinction to incorporeal rights. 
(IVort and James. J J.) RAM KiSHUN V. NIRANJAN 

Pande. 12 Pat 286 - 6 I.R. (Pat.) 146 = 146 10 
223 - 14 Pat L T. 575 = A I R. 1933 Pat. 285. 

S 13 — Scope— Dispute as to custom Settlement 

proceedings — Statements by witnesses — Admissibility. 
See Evidence act, S. 33. 153 I o 708 = 7 R A. 661 
= 1935 A L.J. 236 = 18R.D. 635 = 4 A.W R. 1208 = 
A.LR. 19S5 All 187. 

S. 13 — Subsequent judgments — Admissibility. 

Apart fiom Ss. 40 to 42, it is doubtful if S. 13 covers 
previous judgments, but it certainly will not cover judg- 
ments subsequent to the matter under investigation ; in 
both the clauses of the section it is the pdsi tense that i«j 
used. {Dhavle, J.) JhiNGUK RauT v. EmperOR, 
I R. 1931 Pat. 481 = 134 I.O. 626-32 Or.L.J. 1224 
= 12 PatL.T. 647 = 1931 Or.O. 914 = A.LR. 1931 
Pat. 3S6. 

Ss. 13 and ^2— Suit for rent — Pica of holding 

rent free— Sale deeds between third parties^Recitals in 
— Ad missibility. 

I In a suit for assessment of fair and equitable rent, the 
defendants pleaded that the holding was rent free and in 
support relied upon sale deeds containing recitals to the 
effect that the predecessors in interest of the executants 
of the kabalas w’ere holding with mshkar right. 

Ileld^ such recitals were inadmissible and could not be 
used in evidence against the plaintiff, who was no party 
I to them. (Mitter, J.) JaGATOWIPTENDRANARAVAM 
I Bhup V. Bilash Ray Aoarwala. 69 Oal. 454 = 
IR. 1932 Oal. 375 = 137 I.O. 860= A.I R 1932 Oak 
427. • ^ 



192 


191 THE QUINQUENNIAL DIGEST, 1931—1935 


EVIDENCE ACT (1872), 8. 13. 

— — S. 13 — Title deed — Admissibility. 

In a suit for a declaration against the landlord that 
plaintiff has a rent-free title to the land, a kabala, which 
IS a title deed of plaintiff is admissible in evidence, at j 
least to explain the nature of his possession. (^Dhavle^ | 
y.) Kamesh var Singh Bahadur v . Ramji 
MisSER. 149 1.0. 979-=6 R.P. 677 = AI.R. 1933 
Pat. 685. 

■ ■ 8. 13 — Transaction — Question as to property 

being secblar or debuttar — Mortgagor by predecessor of 
party dealing 7utth property as secular — Relevancy — 
Evidential y value. 

The father of the plaintiff who was suing as a shebait I 
in respect of certain property >^hich he alleged was j 
debuttar had in 1904 executed a mortgage deed in i 
favour of the defendant, which contained an assertion to | 
the effect that the property in dispute was secular pro- j 
perty and had been partitioned as far back as 1839. | 

Held^ the document was evidence under S. 13 of the ^ 
Evidence Act as against the plaintiff who was claiming 
in the character of a shebait^ as evidence of a transac- j 
tion by plaintiff's father dealing with the property as , 
secular, partible property, although the evidentiary j 
value may he very slight. {Mitter and B.N. Rau^ //-) 
Ronald Duncan (’romartjc v. Sri Sri Iswar 
RADHA DaMODAR JeW. 62 C.L.J. 10. 

S. 13 (a) — Deed of partition — Mokurari right 

tn tenancy — Whether can be proited. 

S. 13 (a) only refers to the admissibility of any traii- 
saction by which a right is asserted. A deed of parti- 
tion would be admissible in order to establish the right 
to effect the partition, because by that deed the right to 
partition the pioperty was asserted. It would be a far- 
fetched application of the section to say that if in a deed 
of partition between two persons, rights are alleged with 
reference to the property which either ha** or has not 
any reference to the right to partition, these allegations I 
should be consideied as a transaction by which the right | 
is asserted. Where a deed of partition contains a recital 
that the lands in schedule were held by the descendants 
in Mokarrari Kayemi interest, such a deed is not admis- 
sible in evidence for the purpose of establishing a 
Mokarrari right in the tenancy. Ghose and N K. \ 

Bose, jy.) ‘Nakendka Nath Mondal 7>. Sannyasi | 
Charan Da.s. I.R. 1932 Cal 350 — 137 I.C. 668— , 
64 C.L.J. 363= A.I.R. 1932 Cal. 398. j 

— Ss. 14 and lb— Charge of gambling in a club— I 

Evidence that on pre7>ious occasion club 7vas used as j 
common gaming house — Admissibility, i 

The fact that on a previous occasion the premises of 
the club had been raided and that certain persons said 
to be members of that club had been found there at the 
time and subsequently convicted under the Gambling 
Act is quite irrelevant to show that, when on a subse- 
quent occasion the same preiiii‘«es were raided and other 
persons were found wdth gaming instruments, these per- 
sons were engaged is unlawful gaming. (^Mackney, J.') 
BOON Chin v. Emperor. 157 I.O. 798 = 8 RR. 110 
-36 CrL.J. 1228-1935 Cr.C. 934 = A.I.R. 1935 
Rang. 233. 

— S. 14 — Conduct of accused — Views held by 

accused — Relevancy of, 

A Court has no concern with the justice or otherwise 
of the claims of the accused or with the rectitude of his 
political views, but the Court may take cognizance of 
the fact that he does hold certain view's; for a.s a guide to 
his conduct and intentions these views are most relevant 
consideration. {Thoniy /.) ManabENDKA N.ATH ROY 

Emperor. 148 1.0. 833 = 6 R.A, 772 = 36 Cr.L.J. 
768=^1933 Cr.0.83a=A.lR.19^ AU. 498. 


EVIDENCE ACT (1872), 8. 16. 

■■■ 8. 14 — Evidence of previous convictions — Admis^ 

sibility. 

Where the evidence of previous convictiefn or the evi- 
dence that a man has been bound over under the preven- 
tive sections can be considered only as evidence of 
1 character it must be excluded, but where such evidence, 
is admissible it should not be excluded. Such 

evidence is admissible, not as evidence of character but 
! as evidence to prove habit and association. (Nanavutty, 
y.) Beni Madho v. Emperor. 9 Luck. 22=6 
I.R. (Oadh) 209 = 10 O.W.N. 688 = 146 1.0.1064= 
36 Cr.L.J. 273 = 1933 Cr.O. 976 = A.I.R. 1933 Oudh 
355. 

Ss. 14 and 15 — Similar transactions — Admissi- 
bility. 

“It is undoubtedly not competent for the prosecution 
to adduce evidence tending to show’ that the accused 
has been guilty of criminal acts other than those covered 
by the indictment, for the purpose of leading to the con- 
clusion that the accused is a person likely from his 
criminal conduct or character to have committed the 
offence for which he is being tried. On the other hand, 
the mere fact that the evidence adduced tends to show 
the commission of other crimes does not render it inad- 
missible, if it be relevant to an issue before the jury and 
it may be so relevant if it bears upon the question whe- 
; ther the acts alleged to constitute the crime charged in 
; the indictment were designed or accidental, or to rebut a 
I defence which would otherwise be open to the accused," 

I Per Lord Chancellor in (1894) A.C. 57. So evidence 
of similar transactions may be admissible as evidence of 
j intention or knowledge but not evidence that the accused 
I committed the offence with which he is charged. That 
is, where the intention of the accused in a relevant fact, 
evidence of similar tiansactions both prior and subse- 
quent to the alleged offence is admissible as evidence of 
intention. It is incumbent on the prosecution to estab- 
lish the offence by proof aliunde before calling into aid, 
by the application of Ss. 14 and l5 of the Evidence Act, 
evidence of similar transactions both prior and subse- 
quent to the alleged offence, for the purpose of its being 
taken into consideration as a piece of relevant evidence 
in proving the knowledge or intention of the accused, if 
such knowledge or intention is a relevant fact, in prov- 
ing the offence with which he is charged. (Doratswomi 
Iyer,, C.J. and .Srinivasa Iyer, y.) SITARAMACHAR v. 

The Government of Mysore. 8 Mys L.J. 385. 

— — S. 15 — Applicability — Accused charged under 
S. 409, Penal Code — Plea of bona fide payment to 
7 orong persons under misapprehensions — Evidence of 
other transactions of conversion of money to personal 
use. 

When an accused charged under S. 409, Penal Code, 
pleaded that the payments weie made bona fide to 
wrong persons under misapprehension and the prosecu- 
tion tried to let in evidence of other transactions in 
which the accused had appropriated sums of money out 
I of fund entrusted to his own use. 

I Held, that S. l5. Evidence Act, had no application to 
' the case arid that such evidence would merely show 
general dishonesty and as such would be in relevant and 
inadmissible for rebutting the accused’s defence of bona 
fide payments to wrong persons. Rule as to proof of 
j similar acts tor establishing systematic conduct stated. 

I {Panckridge and Patterson, JJ') LLOYD v. Empe- 
! ROR. I.R. 1933 Cal. 260 = 1421.0 274 (2) = 34 Cr. 
I L.J. 294=1933 Cr.C. 197=A.I.R. 1933 Cal. 136. 

' — S. 16 — Suit for rent— Defendant producing 
receipts to prove payment — Evidence that in similar 
other suits he produced forged receipts — Admissibility^ 
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It is a well-kncrwn rule of law that evidence of similar i 
but unconnected facts is not admissible to prove a fact ! 
in issue. If in a suit for arrears of lent, the defendant : 
produces certain receipts to prove payment of the j 
amounts alleged to be due from him and when they are 1 
denied by the plaintiff, does not attempt to prove them, j 
evidence of witnesses that in similar suits filed by them, ; 
the defendant produced forged receipts by way of i 
defence and never attempted to establish them when 1 
they were denied, is not admissible to prove that the > 
receipts are forged. {All sop ^ /.) KedaR NATH v. ; 
Emperor. 167 1.C. 667-36 Cr.L J. 1199-8 R. A. ' 
214=1936 A.W.R. 628 = 1935 A. Or.C. 128 = 1935 A. i 
L J. 493 = 1936 Cr.O. 646=A.I.R. 1936 All. 621. 

S. 16, III. (b) and S. 114, 111. Reentered 

letter correctly addressed and posted 7iot coming hack — 
Presumption, 

Where it is proved that a registered letter was cor- 
rectly addiessed and posted, bui did not come back to the 
sender, the Couit would be justified in presuming that 
the letter reached its destination and was duly leceived 
by the person to whom it was addressed, even though 
his signature on the acknowledgment slip is not proved. 
{R, C, Mitter, J.) RaJANI SUTRADHAR V. lUl- 
KUNTHA Chandra Saha. 39 O.W.N. 1041. 

“ ■ S. 17 — Admission — Binding nature — Presump- 

tion as to truth — Weight of. 

An admission is the best evidence against the party 
making the same, and unless it is shown that it is un- 
true and is made under circumstances which does not 
make it binding on the party, must be presumed to be 
true. The weight of the admission increases with the 
knowledge and deliberation of the speaker or the solem- 
nity of the occasion on which it is made. (Afitter and 
AfcATatr, yj.) NANILAL DaS z/. NUTBEHARI DAS. 
38 C.W.N 861. 

S. 17 — Admission in document — Proof of^ by 

proof of document. 

Where in a document executed by a woman there was 
an admission and the fact that she made that statement 
was relevant in a suit in which the document was 
proved. 

llehf that the admission should also be held to lie 
proved even though the woman was not examined. 
{Dalip Singh, /.) UMAR-UD DIN v, GhULAM 

Mohammad. 160 I.C. 761 = 8 R.L. 687-A,I.R, 
1935 Lab. 628. 

— S. 17 — Erroneous admission — Withdraiual, 

A decree-holder making an erroneous admission in 
an application accompanied by an affidavit, is entitled 
to retract that admission. A. I. R. 1923 All. 575 and 
A.I.R. 1928 Lah. 726, Ref. {Johnstone, Jf) SiTA 
RAM V, PiR Bakhsh. I.R. 1931 Lab. 278 = 130 1.O. 
406 = 32 P.L R. 413 = A.I.R. 1931 Lah. 6. 

T— S. 18 — Admission by agents — Binding nature. 

An admission alleged to have been made by one per- 
son on behalf of another is not binding on the latter, 
unless it is proved that the former was really authoris- 
ed to make that admission on behalf of the latter. 
(JVort and Fazl Ah, JJ.) PURNIMA DEBYA v. NaND 
LalOjha. llPat.60 = IR. 1932 Pat. 113 = 136 
1.0.677 = 12 Pat.L.T. 682=A.I.R. 1932 Pat. 106. 
— S. 18 — Admission by one partner — Evidence 
against firm. 

Under S. 18 of the Evidence Act, an admission by 
one partner made in a representative capacity would be 
evidence against the firm. If in a suit against a partner- 
ship for damages for infringement of trade mark, one of 
the partners admits the infringemeft but disputes the 
claim for damages, the adjnission will bind the other 
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partners. {Hilton, /.) THOMAS BEAR & SONS, Ltd. 

RULIARam. 6 R.L. 699 = 148 I.C. 763 A I.R. 
1934 Lab. 626. 

—— S. 18 — Admission — Statement of person alleged 
to act in collusion with another. 

There is no rule of evidence under which the state- 
ment of one person can be regarded as the admission of 
another person, merely on the allegation that the two 
are in collusion. {Kendall, J.) MOTI Ram 7>, Sri 
LAL. 1611.0.261 = 7 R.A. 126 = 18 R.D.» 178 = 16 
L.R. 183 (Rev.) = 3 A.W.R. 489 = A.I.R. 1934 All. 
684. 

; ■ ■ S. 18 — Admission — Third patties, if bound. 

An admission made by one of the defendants in his 
statement as a party before the framing of the issue 
that he was acting on behalf of the main partneiship in 
certain transactions while binding on him, is not admis 
sible against the other defendants. {T eke hand and 
Tapp, JJ.') (iANESH 1)AS v. DHALU RaM. I.R. 
1931 Lab. 619 (2) = 132 I.C. 7 (2) = 12 L.L. J. 187. 
S. 18 — 'Agent* — Admission by suit ness. 

In a suit against the defendants as members ol a 
partnership, which was referred to a commissioner, the 
first defendant was examined by the second defendant 
as his witness and he deposed that the second defendant 
was admitted to the benefits of the partnership. 

//^/./, that an admission could only be given in evi. 
dence against the party making it and not against any 
other party and the only exceptions to the lule are laid 
i down under Ss. 18 to 20 of the Evidence Act, that a 
person called by a party as his witness cannot be deemed 
to be his 'agent' within the meaning of S. 18 and that 
the admission of the first defendant could not be proved 
against the second defendant, also because when the 
first defendant was examined before the commissioner, 
he had ceased to be the manager of the joint family as a 
partition was effected between the first defendant on 
the one hand and the second and thiid defendants on 
the other. {Beaumont, C. J, and Rangnekar , J.) 
PARBKUDAS V. IvALLUBHAI. I.R 1932 Bom. 340 = 
137 1.0. 710 = 34 Bom.L.R. 36 = A. I R. 1932 Bom. 
117. 

S. 18 — Co-defendants — Admission by one — If 

binds others. 

An admission or a confession of judgment made by 
one of several defendants is no evidence against another 
defendant. {R, C. Mitter, J.) Kanta MohaN Mal- 
LiK V. Makhan Santra. 39 C.W.N. 277. 

Ss. 18 and 21 — Co-plaintiffs — Admission by one 

— Effect and value of. 

An admission made by one plaintiff is not conclusive 
against his co-plaintiff; but it is certainlj^ of considera- 
ble evidentiary value against him. {Harries, J.) 
I Tirkha Ram v. Murari Lal. 168 I.C. 109 = 8 R 
A. 286 = 1936 R.D. 283 = 1936 A.W.R. 735 -A.I.R. 

I 1936 All. 720. 

S. 18 — Joint tenants — Admission by one — Admts- 

' sibility against others. 

An admission is ordinarily admii^aible in evidence 
against the party making it or his privies. But in the 
case of joint contractors or joint owners, an admission 
made by one will be admissible against the others, if 
the admission relates to the subject-matter of the suit and 
if it is made by the declarant in his character of a per 
.son jointly interested with the others against whom it is 
tendered as evidence. In the absence of either of these 
two conditions, an admission by one joint tenant is not 
admissible against his co tenant. {R. C, Mitter, J.) 

Kanta Mohan Maluk v, Makhen Santra. 30 

C.W.N. 277. 
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8. 18 — Offer to accept smaller sum — If an ad- 

mission as to amount due. 

Where a person offers to accept a smaller amount as a 
matter of compromise, that offer is not an admission as 
to the proper amount due to him. l^I^rd Tomlin,') i 
CHANDRIKA PRASADA V, B.B. AND C. I. RAILWAY I 
CO. 164 I.C. 945=39 C.W.N. 562=1936 A.W.B. 
469 =1935 O.W.N. 379 = 7 E.P.C. 161 = 1936 E D. 
165 = 61 C.L. J. 147 = 37 Bom.L.E. 390 = 16 L E. 260 
(E9V.)=(11 L.W. 617=1936 M.W.N. 434 = 37 P.L.B. i 
331=A.I.E. 1936 P.C. 69 = 68 M.L.J. 662(P.C.). 
—8. 18 — '^Proceedi ng^* ^Meani ng, 

“The proceeding’* mentioned in S. 18 refers to the 
proceeding in which the matter stated by the party is an 
issue or is relevant to the issue and not to the proceed 
ing, if any, in which the statement has been made. 
Hence an admission by person as a witness in a former 
proceeding is admissible in a subsequent proceeding to 
which he is a party, if such admission is an issue or is 
relevant to the issue in the subsequent proceeding. 
{Page, CJ. and Mya Bu, /.) PATEL v, EMPEROR. 

6 I.E. (Bang.) 113 = 146 I.C. 653 = 35 Cr.L.J. 131- 
1933 dr.C. 1123= A.I.E. 1933 Bang. 292. 

8. 18 — Prosecution under S. 498, /. P, Code — 

Statement of father of accused made to third person — | 
Admissibility, | 

In a prosecution under S. 498, I.P. Code, a statement 
by an Honorary Magistrate W’ho appeared as a witness 
that the father of the accused came to him and asked 
him to effect a compromise admitting that the girl was 
with the accused and offering a certain amount to the 
girl’s husband, is not admissible in evidence. {Middle- 
ion, J.C,) GULZAMAN KHAN v, EMPEROR. 168 I.C, 
483 = 8 E. Pesh. 69 = 36 Cr.L.J. 1442 (1)= 1936 Cr. 
0.462«A..I.E. 1936 Pesh. 73. 

—8. 18 — Statement of opinion by counsel — 
Effect. 

The plaintiffs were of equal status and were entitled 
to pre-empt. The Counsel for plaintiffs stated that as 
they were (the plaintiffs) members of a joint Hindu 
family, they were entitled to pre empt one half of the 
property. 

Held, that the statement of the plaintiff’s pleader 
amounted td merely an opinion on a point of law which 
was not binding on the plaintiff. {Mukerft, /.) 
Kamta Prasad Misir r. Chait Narain Singh. 
164 1.0. 168 = 7 E. A. 697 = A. LB. 1934 All. 631. 

— S. 18 — Statement by previous Mahant — Successor 
or worshipper, if bound. 

The Mahants of Dera Prithi Saheb are nothing more 
than custodians or managers. A chela must first l)e 
nominated by the Mahant and then confirmed in the 
appointment on the Mahant's death by the Bhekh or 
fraternity. Consequently statements made by previous 
Mahants cannot be regarded as admissions binding on 
the present incuml^ent of the oftice. Worshippers are not 
bound by the admissions of previous Mahants. {Broad- 
way and Johnstone, //,) RaM PARSHAD v. ShirO- 
MANl GURDWARA PARBANDHAK COMMm'FE, 
AMRITSAR 12 Lab 497 = 136 I.C. 667 = IE. 1932 
Lah. 113=32 P.L.E. 910=A I E. 1931 Lah. 161. 
— S. 19 — Master and servant — Statement by ser- 
vant — Admissibility against master — ''Occupies such 
position** —Meaning of, 

A statement made by a servant is admissible in evi- 
dence against his master under S. 19 of the Evidence 
Act, both for the purpose of deciding whether he is a 
servant and also as regards his liability as such servant. 
•“Occupying the position” of a servant does not involve 
g$ an essential ingredient, acting in the course of his 


j EVIDENCE ACT (1872). 8. 21. 

employment. {Ameer Ali, /.) M, E. MOSES v. Shaik 
Bakridhone Choudhury. 89 C.W.N. 736. 

S. 20 Statement of referee under — If conclusive , 

Where parties to a suit and their Counsel expressly 
make a statement agreeing to abide by the statement of 
a particular person, the statement by such a nominee of 
the parties, though only an admission under S. 20 of the 
Evidence Act, is as conclusive and effectual as an ad- 
mission made by the parties, the effect of ’“Men is to 
prevent them from resiling from the same. {Nanavutty 
and Zta-ul Hasan, JJ.) AViDVh RaKMAN z/. KaLLOO 
Khan. 7E.0 362 =163 I.C. 608 = 1936 O.W.N. 16 
= A.IR. 1935 Oudh 118. 

S. 21 — Accused pointing out windoiu by ivhtch 

they entered and committed dacoity— Admission can be 
proved. 

Where an accused charged with having committed 
dacoity points out a window by which the dacoits effected 
their entrance into the house in which they committed the 
offence, the admission can be proved as against the 
person making it under S. 2l. 45 Cal. 557 and A.I.R. 
1929 Lah. 794, Foil. {Bhtde and Currie, J J.) SUCHA 
Singh*/. Emperor. 142 I.C. 699 C2; = I.R. 1933 
Lah. 241=34 Cr.L J. 379 = 34 P.L.R. 405=1932 Cr. 
C. 626 = A.I B. 1932 Lah. 488. 

S. 21 — Admission to be considered as a whole. 

If the Court wishes to proceed upon the admission 
of a party, it should consider the admission as a whole or 
reject it altogether. {P'azl Alt and James, JJ.) KaLI 
Charan Singh v. Uirdai narain. 154 I.C. 948 = 
7 E P. 604 = A.I.R. 1935 Pat. 24. 

— S. 21 — Admission to be taken as a whole. 

If a party wishes to have a statement made by the 
opposite party treated as an admission, the whole of the 
statement must be taken into consideration. It is not 
open to him to split up the statement and pick out the 
portion which may be favourable to him and ignc'e the 
rest. 59 M.L.J. 283 (P.C.), Kel. {Tek Chand, J.) 
Fakir Khan v, Ismail Khan. 14 Lah. 218=I.R. 
1933 Lah. 101 = 141 I.C. 264 = 34 P.L R. 149=A.I. 
R. 1933 Lah. 179. 

8. 21 — Admission — To be taken as a whole. 

If the plaintiff wants to rely on the defendant’s ad- 
mission he must take it as a W’hole, and not pick out 
a portion of it. {Srivastava, /.) DaRSHAN SiNGH v, 
Baldko Singh. 151 IC. 297 - 7 E O. 116 = 11 O. 
W N. 679 and 1367 = A.I.E. 1934 Oudh 370 (1). 

— — S. 21 — Admission — Binding nature of — Par- 
danashin. 

An admission is no doubt a very good piece of evi- 
dence, and ordinarily it w'ould be taken as binding upon 
a party unless the party making it can explain it away. 
But an admission made in a document by a pai danashin 
lady is not conclusive or binding on her. {Nasim Alt, 
J.) BHOLANATH CHATTOPADHAYA V. Mrityunjoy 
Chaitopadhaya. 163 I.C. 632 = 7 E.C. 286 = 69 
C.L.J. 532= A.I E. 1934 Cal. 861. 

8. 21 — Admissions —Evidentiary value of. 

Admissions are always evidence against a party w’ho 
made them but they are evi lence which vary very much 
in value according to circumstances and the Court is 
quite at liberty to reject them, if it is satisfied from other 
circumstances that they are untrue. {Nanavutty and 
Zia-ul-Hassan, JJ.) LATAFAT HUSSaIN v. ONKAR 
Mal. 10 Luck. 423 = 7 EO. 272 = 162 I.C. 1042 = 
11 O.W.N. 1689= A.I.E. 1935 Oudh 41. 

8 21 — Admission — No other evidence — Admis- 
sion to be taken as a whole. 

Where there is no evidence against a man connecting 
him with an offence except his own statement or ad* 
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mission, that admission must rither be taken as a whole 
against him or not be taken into consideration at all. 
{Dalip Stngh, J.) FaQIR MAHOMED v. EMPEROR. 
I.B. 1932 Lah. 431=138 1.0. 217 = 33 Cr.L.J. 570 = 
33 P.Ii.B. 287. 

——3. 2 1 — A i mission — Presumption, 

A party on whom the initial onus is cast, by proving 
an admission by the opposite party shifts the onus 
because what a party himself admits to be true may 
reasonably be presumed to be so. It is then for him to 
rebut this presumption and unless and until that is satis- 
factorily done, the fact admitted must be taken to be 
established. {Tek Ckind and Abdul Rashid, /J.) 
MT. Abadi z/. Mumtazi UD-DiN. 153 I C. 393-7 
E.L 428=: 36 p.L.K. 678 = A.I.R. 1934 Lah. 662. 
3. 21 — Admission — presumption. 

An admission against the interest of the party making 
it must be regarded as true until it is clearly proved to be 
untrue. {Tek C hand and Cosldstream //.) Mt. SaDIQA 
BeGAMz/. Ata Ullah. I.R. 1933 Lah 491 = 34 P. 
L.E. 788 (2)- 144 I.O. 497=A.I.E. 1933 Lah. 886. 

• 3. 21 — Admission — Presumption — Effect on 

burden of proof. 

An admission shifts the onus of proof, because what 
a man admits to be true must reasonably be presumed 
to be so. {Muter and Patterson, JJ,^ RaJ KRISHNA 
PRASAD LAL Singh Deo v, Barabani Coal Con- 
cern, ltd. 62 Cal. 346 = 16910. 98 = 8 E.O. 267 
= 60 O.L.J. 477=A.I.E. 1936 Cal. 368. 

3. 21 — Admission in previous litigation that cer- 
tain property has been mart gashed — Admissibility, 

There is considerable doubt as to the correctness of 
the view that in a suit for possession by plaintiff against 
the defendant, the admission by the defendant in a prior 
litigation that the property has been mortgaged to 
plaintiff is inadmissible and cannot be considered. 
{Addison and Dm Mohammad, JJf) DaULAT Shah 
z/. BiSHAN Das. 169I.C. 385(1)= 8 EL. 391(1) = 
37 P.L.E. 296 = A.I.B. 1936 Lah. 279 (1). 

—3. 21 — Admission in prior suit — Subsequent suit 
not inter paites — Admissibility, 

A statement made in plaint in a prior suit, to which 
the plaintiff in a subsequent suit was not a party, ad 
mitting payment made is against the interest of the 
person making it and can be used in evidence against 
iiim in the subsequent suit. {Dalip Singh and Abdul 
2adtr, y/.) AMAR NATH v, KALLA RaM. 6 E.L. 
369 = 149 1.0. 217 = 36 P.L.E. 463 = ALE. 1934 
Lah. 527. 

—3. 21 — Admission — Statement to be taken as a 

whole. 

To treat the admission of defendant that he executed 
the pro note, but to divorce it from his statement that 
the note was discharged except for Rs. 10, that this pay- 
ment was endorsed and that the suit was time barred 
would be contravening the principle that an admission in 
pleading cannot be so dissected and if it is made subiect 
to a condition, it must either be accepted subject to the 
condition or not accepted at all. {Walsh, y.) SUNDARA 
Rajali V, Gopala Thevan. 160 I.O. 132 = 6 E.M. 
697 = 39 L.W. 34 = A I.E. 1934 Mad 100. 

-3. 21 — Confessions — Admissibility, 

Confessions like other admissions are relevant evidence 
under the Evidence Act unless they are rendered in- 
admissible by some circumstance or circumstances which 
the Act declares to be of an invalidating nature. Ex- 
amples of such circumstances are to be found in Ss. 24, 
25 and 26 of the Act. Where th|y do not exist, the 
confession is admissible. {W^ler ’and fCrishnan Pan- 
dalai J/) ARUNACHALA KEDDI, /« 55 Mad. 


717 = I.E. 1932 Mad. 662 = 138 I.C. 240 = 1932 M.W. 

N. 644 = 33 Cr.L.J. 686 = 1932 Cr.O. 604 - 36 L.W. 
607 = A.I E. 1932 Mad. 500 = 62 M.L.J. 680. 

— * S. 21 — Confession — Admissibility in evidence. 

Under S. 21 a confession being a species of admission 
would be relevant and can be proved against the accused 
unless it can be shown that there is some provision of 
law, which excludes* the proof of such a confession. 
{A’ing and Ba/pat, //.) SiDHESHWAR NATH ?>. EM 
PEROR. 66 All. 730 = 162 LO. 174 = 7 E. A. 280 = 36 
Cr.L.J. 46 = 1934 A.L.J. 178 = 3 A.W.E. 459 = 1934 
Cr.O. 421 = A.I.E. 1934 All. 351. 

Ss. 21 and 13 — Document containing admission 

by third party — Cfse of, 

A document containing the admission of third persons 
cannot be used as an admission against the pai ties but 
the document is admissible in evidence as proof of the 
fact mentioned therein, as evidence of the transaction if 
it could be shown that it was executed in due course of 
business to settle disputes between the parties. {Court- 
ney-Terrell, C.J.and Kulwant Sahay, /.) MT. JASODA 
Kuer 2/. PUNIT Singh. 6 E.P. 300 = 146 1.0.937 
(2)=A.I.E. 1934 Pat. 48. 

—3. 21 — Document effecting fraiuiulent preference 
— Admissibility. 

The document effecting a tran'^fei by the insolvent 
which is attacked as being a fraudulent preference is 
admissible in a proceeding by the Official Receiver to set 
aside the transfer under S. 21 for the purpose of 
seeing what was the prtma facte intention of the 
insolvent whether pressure was brought by some of the 
creditois for payment to them. (Baner/t and King, 
y/.) Kashi Nath r/. Official receiver. 1351. 

O. 117 = I.E. 1932 All. 6 = 1931 A.L.J. 26 = ALE. 
1931 All. 142 (2). 

■— S. 21 — Statement of deceased — Admissibility re- 
garding family custom, 

A deposition of a person in a suit to which he was not 
a parly is, in a subsequent suit, in which he is a party, 
evidence against him and against those wiio claim under 
or from him. 

Held, that the statement of the plaintiff’s deceased 
father as to the exclusion of the daughters from inherit- 
ance by custom may be admitted in evidence. *(A*rte^/ and 
Smith, yy.) Amina Khatun v, Khalil ur Rah- 
man. 8 Luck. 446=150 I.O. 282 = 6 E.O. 629 = 
10 O.W.N. 268= A.I.E. 1933 Oudh 246. 

*3. 23 — Negotiations between parties with a view 

to settlement^ Admissions made during such negotiations 
^Admissibility, 

Negotiations conducted between parties with a view to 
a settlement must be held to have been conducted 
“without prejudice.*' In such circumstances, it is not 
open for one of the parties to give evidence of an admis- 
sion made by another. If negotiations are to result in a 
settlement, each side must give away a certain amount. 
If one of the parties offers to take something less than 
what he later claims he is legally entitled, such must not 
be used against him, otherwise persons could not make 
offers during negotiations with a view to a settlement. 
{Harries and Rachhpal Singh, yy.) ShibchaaAN 
Das V, Ghulab Chand Chhoteylal 160 I.C. 76 = 
8 E.A. 667 = 1936 A.W.E. 148G=A.I.E. 1936 All. 
157. 

3. 24— Confession. 

acceptance in part. 

Admissibility of. 

REJECTION OF. 

Test of truth. 

To BE TAKEN AS*A WHOLE. $ 

Voluntary CHARACTER of.* 
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EVIDBNOE ACT U872), S. 24— Oonfeasion— Ac- 
ceptance in part. 

Puty of Court. 

Puty of Jury. 

Puty of Prosecution, 

Extra Judicial Confession. 

Inducement or Threat. 

No Confession. 

Person in Authority. 

Betr^cted Confession. 

Scope. 

Acceptance in part. 

— S. lA— Confession — Acceptance in part — Paftly 


false — Relevancy, 

Even when a part of the confession is found to be 
false, the entire confession should not be rejected simply 
for that reason. If sufficient grounds exist, that part 
that charges the prisoner may be believed while that 
which is in his favour may be rejected. (^Raza and 
Riskeskwar, Nath, JJf) DURGA v. EMPEROR. I.R. 

1931 Oudh 230 = 132 I.C. 70 = 32 Cr.L.J. 880 = 14 
O.L J. 303 = 8 O.W.N. 247. 

— S. 24 — Confession — Acceptance tn part ^Part 

found to be false — Entire confession need not be rejected. 
The entire confession of an accused need not be 
rejected merely because part of it has been found to be 
false, and if sufficient grounds exist, the portion of the 
confession that charges the prisoner with guilt may be 
believed, while that which is in his favour may be reject 
ed if the evidence on the record justifies the Court in 
doing so. (^Nanavutty and Smith, J J KmpEROK r. 
Shankar. 6 R.O. 614 = 149 I.C. 69 = 36 Or.Ii.J 
894 = 1934 Or.O. 673 = 11 O.W.N. 636 = A.I R. 1934 
Oudh 222. 

Admissibility of. 

■—8 24 — Confession — Admissibility of 
Where the confession was made voluntaiily and had 
Ijeen corroborated by the circumstance leading to the 
discovery of the dead body of the deceased. 

Held, that the confession was admissible in evidence. 
(^/Jtsheshwar Nath and Nanavutty, JJf) BHUWAR v. 
EMPEROR. 9 O.W.N. 1191. 

8. 24 — Confession — Admissibility of — Part of 

the confession true — Duty of Court, 

In considering the question of the admissibility of 
a confession, the first thing to be considered is whether 
it is relevant or not. If it is not relevant owing to the 
existence of circumstances mentioned in S. 24 of 
the Evidence Act, it cannot be admitted in evidence 
either against the person confessing or against the 
other persons accused in the case. It does not matter 
how many true facts are mentioned in it. The question 
is not, in thb first instance, whether it is true or false; 
what has to be considered is whether it was voluntary 
or was caused by some inducement. Where part of the 
confession is true, the Judge has to consider whether the 
confession can be used as evidence, if it wms caused by 
some inducement. ^Kendall, J.) SarJU v. Emperor, 
166 I.O. 367 = 7 E.A 1066 = 36 Or.Ii.J. 926 = 1936 
A.W.B. 937 = 1936 A,L.J. 960 = 1936 A. Or.O 197= 
1936 Or.C. 1046«A.I.B. 1935 All. 882. 

24 and 164 — Confession — Admissibility of — 
Confession by accused — Subsequent grant of pardon — 
Withdrawal of pardon — Examination as witness. 

After the confession of an accused was recorded, 
pardon was tendered to him, and he w’as examined as 
witness for the prosecution witness. He denied all 
knowledge of the occurrence and also did not seem to 
recollect anything about the confession. His examina- 
tion was therefore stopped by the Magistrate and the 
pardon withdrawn.. But he wa^.? not tried jointly with 
the other accused and was examined as a prosecution 


EVIDENCE ACT (1872), S. 24— Confession— 
, Be jectlon of, 

j witness in the Se.ssions Court. There also he denied all 
j knowledge of the circurmstances relating to the offence 
I charged and made serious allegations against the police. 

He was declared hostile and cross examined and for the 
I purpose of contradicting him, the confession made by 
j him was read over to him, 

j Held, that the prosecution was not justified in 
j reading the confession which he retracted and which 
j according to him was not voluntaiy, {Guha and Nazim 
j Alt,JJ,) Nayeb Shana V. Emperor. 61 Cal. 399 = 

! 38C.W.N. 659 = 152 I C. 44 = 7 B.C. 226 (2) = 36Cr. 
j L J. 3479 = 1934 Cr.O. 929 = A.I.B. 1934 Cal. 636. 

I S. 24 - Confession — Admissibility of — Confession 

I made under hope of pardon — Precautions under S. 164, 

■ Cr. P. Code, not taken — Confession is not inadmissible 
I and cannot be excluded. See Ck. P. Code, S. 164— 

I ADMissiBii.n'Y. A.I.R. 1933 Lah. 987. 

1 S. 24 — Confession — Adntisst biltty of — Recof dm g 

i of confession — 2 rregularittes. 

j Where the confession was recorded on a Sunday and 
i at the house of the Magistrate and the Magistrate while 
j certifying and stating on oath as a witness that be 
j satisfied himself, that the accused was making a state- 
I ment voluntarily, did not record the questions and 
! answ'ers put and it was furthei objected that the evidence 

■ was recorded in English though made in Urdu, 

^ Held, that the irregiilaritie.s in recording the confes- 
sion did not rendei it \\\2Anfv^’f\Hii,{2Iar}tson and J)tihp 
Singh, //.) ABDUL fJHANI v, EMPEKOR. I.B. 1931 
Lab. 727= 1331 C. 66 = 32 Cr.L.J. 985-1931 Cr.C. 
1067 = A.IB. 1931 Lah 763. 

S. 24 — Confession — Admissibility of — Statement 

to I^olice Officers as to weapon of murder, 

A statement made by an accu.sed person to a Police 
Officer that he committed the nmider with a particular 
weapon is not admissible in evidence. {^Nanavntty and 
Thomas, //.) Chhutkao v, Kmpkrok. 163 I C. 62 = 
7B.O. 281 = 36 Cr.L.J. 246 = 11 O.W.N. 1540 = 1935 
Cr.C. 75=A.I.R. 1935 Oudh 33. 

Rejection of. 

24 — Confession — Rejection of — Confession 
made in the hope of pardon. 

Where a confession is po>itiveIy proved by the record 
of Magistrate that it w'as voluntaiy, the mere fact that 
the accused confessed in the hc^pe of pardon will not 
justify its rejection as being improperly induced, in the 
absence of the evidence to suggest that any Police Officer 
or othei person in authority did or said anything which 
could possibly be constiued into holding out a hope of 
pardon. 8 Lah 230, Ref, {Coldstream and Jat JmI, 
yy.) emperor V, Shek Singh. I.R 1933 Lah. 
361 = 143 I.C. 499 = 34 Cr.L.J. 698 = 34 P.L.R. 704 = 
1933 Cr.C. 632 = A.I.B. 1933 Lah. 388. 

" ■ Ss. 24 and 80 — Confession — Rejection of — Duty 
of Com t. 

A confession duly recorded by a Magistrate, with the 
prescribed certificate appended to it, may under S. 80 
of the Evidence Act, be presumed to be voluntary and as 
such admissible, but this is subject to the restrictions 
contained in S. 24 of the Evidence Act. To justify a 
rejection of a confession a lesser degree of probability 
would be necessary, because instead of the word 
“proved,’* the legislature has used the word “appear”, 
in S. 24. Before deciding whether a confession was 
voluntary or not the judge has to! carefully consider all 
the circumstances and cpme to a decision whether those 
circumstances justify a well-founded conjecture, which 
may be sufficient for excluding it from evidence. {Guha 
and Nazim Ali, fj.) NaYAB Shana v, Emperor. 
610al. 399 = 38 O.W.N? 659 = 162 1.0.44 = 7 R.O. 
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EVIDENCE ACT (1872), S. 24-~Confession-Test 
of Truth. 

225 (2) -36 Cr.L.J. 1479-1934 Cr.C. 929-A.I.E. 
1934 Cal. 636. 

Test of truth. 

S. 24 — Ccttfession —Test of truth, 

A true confesbion made by a person \sho takes part 
in a murder invariably adds something to the knowledge 
already possessed by the Investigating Officer and that is 
the greatest test of its truth. iRaza and Pul Ian ^ J Jf) 
Mata Din v. Emperor. IR. 1931 Oudh 244-132 
I.C.228-32Cr.L J. 854=14 O.LJ. 320 = 8 O.W.N. 
228=1931 Cr.C. 438 = A.I.R. 1931 Oudh 166. 

To he taken as a whole. | 

S. 24 — C onfession — To be taken a whole. 

A confession of an accused person must be taken into i 
account a*, a whole. {Abdul Rashid and Rangt Laf I 
JJ.) Mt. Tathani r. Emperor. 162 I.C. 1077=' 
36Cr.LJ. 247 = 7 R.L. 361 = 35 P.L.R. 559 = 1934 
Cr.C. 999 = A.I.R. 1934 Lah. 673. 

S. 24 — Confession — To be taken as a whole. 

Where the:e is no other evidence to show affirmatively 
that any portion of the exculpatory statement in the 
confession is false, the Court must accept or reject the 
confession as a wdiole and cannot accept only the incul- 
patory element while rejecting the exculpatory element 
as inheiently incredible. {Mears^ C.J, Sulatman, Boys^ 
Young and Ktsth.JJ?) EMPEROR z/. BALMAKUND. 
52 All 1011=- 1 R 1931 All. 130 = 129 I.C. 258 = 32 
Cr.L.J 362 = 1930 A.L.J. 1481- 14 O.L.J. 83=12 
L.R. 33 (Or ) = 1931 Cr. 0. 1 = A.I.R. 1931 All. 1 (F. 
B.). 

S. 24 — Conlesston — To he takiu as a whole. 

If the Couit takes into consideration the confession 
of an accused, in the absence of any evidence showing 
that any portion of it is faNe, it can only accept or 
reject it as a w'hole and cannot pick and choose and 
accept only the inculpatory element, while rejecting the 
exc'ulpatory element as incredible or false. {Dtn 
Mahomed, /.) MaHOMEI) ShaFI v. EMPEROK. 153 
I.C. 19 (1) = 7 R.L. 372 = 36 Cr.L J. 281-35 P.L.R. 
659 = 1934 Cr.C. 945 = A. I R. 1934 Lah. 620. 

S. 24 — Confession — To be taken as a whole. 

Where there is no other evidence to show’ affirmatively 
that any poition of the e.xc-ulpatoiy element in a confes- 
sion is false, the Court must accept or reject the confes- 
sion as a whole and cannot accept only the inculpatory 
element w’hile rejecting the exculpatory element as in- 
herently incredible. But it is not in everv case, whether 
there was other evidence besides his confession against 
him or not, that every statement made by him in his 
confession must be accepted as true, w’hen the exculpa- 
tory part of it can be and is shown to be unreliable. 
{Cunhffe and Dunkley, JJ.) SaNLAYDO v. EmpeROR. 
147 I.C. 49 = 35 Cr.L.J. 262 = 1933 Cr.C. 919 = A.I.R. 
1933 Rang. 204. 

— S. 24 — Confession — To he taken as a whole. j 

The confession of an accused, if it is to be the sole 
basis of a conviction, should be taken in its entirety. ! 
(Bhide and Currie, JJ.) FazaL Hussain v. Empe- i 
ROR. I R. 1933 Lah. 345=143 I.C. 362 = 34 Cr.L.J. I 
684 = 1933 Cr.C. 887 -A.I.R. 1933 Lah, 665. 

S. 24 — Confession — To be taken as a whole. 

Where the confession of the accused is the only evi- 
dence against him, it must be taken as a whole and 
nothing can be read into it which is not contained there. ! 
39 Cal. 855 and A.I.R. 1931.A1I. 1(F.B.), Ref. (Wahh. ! 
/.) SaNTHANAKRISHNA CHETTY, In re. 147 I.C. | 
46 = 6BM. 326 = 35 Cr.L J. 331 = 1933 Cr.C.9(2j = 
38 L.W. 979= A.I E. 1933 M»4?888 (2) =66 W li-J- 
837. 


EVIDENCE ACT (1872), 8. 24 -Confession— 
Voluntary character of, 

— — S. 24 — Confession — To be taken as a whole. 

The admissions by the accused must be taken as a 

whole. (Young, J.) MAN SiNGH v. EMPEROR. I. 

R. 1933 All. 426 = 144 I.C. 383=34 Cr.L.J. 766 = 14 
L.R 109 (Cr.)= 1933 A.L.J. 681 = 1933 Cr.C. 664 = 
A.I.R. 1933 All. 401. 

S. 24 — Confession — To be taken as a whole. 

Where there is no other evidence to sho^ affirma- 
tively that any portion of the exculpatory element in the 
confession is false, the Court must accept or reject the 
confession as a whole and cannot accept only the incul- 
patory element, while rejecting the exculpatory element 
as inherently incredible. A.I.R. 1931 All. 1 (F.B.), Foil. 
(Agha Haidar, /.) BaNTA SinGH v. EMPEROR. I.R. 
1933 Lah. 171 = 142 I.C. 20=34 Cr.L.J. 318 = 34 P. 
L.R. 349 = 1933 Cr.C. 362 = A.I R. 1933 Lah. 232. 

S. 24— Confession — To be taken as a whole. 

A confession is not defined in the Evidence Act but it 
1 has l)een judicially interpreted as meaning an admission 
made, at any time by a person charged with a crime sta- 
ting, or suggesting the inference, that he committed that 
Clime. The statement should how’ever be considered as 
a whole. It would not be right to take isolated portions 
I of it and to consider whether any of them, regarded 
j separately, amounts to an admission of guilt or not. 

1 (The fiist information report by Police Sub-Inspecto 4 
! held to be confession and rejected as being inadmissible 
; in evidence.) (Ba U, /.) EMPEROR v. NGA SAN 
Win. 1471.0.60 = 6 R.R. 140 = 36 Cr.L.J. 248 = 

I 1933 Cr.C. 1284= A.I.R. 1933 Rang. 326. 

I -S. 24 — Confession — To be taken as a lohole — 

! Scope of the rule* 

j It is not an infallible rule of practice that where there 
is no other evidence to show affirmatively that any 
portion of the exculpatory element in the confession is 
false, the Court must accept or reject the confession as a 
whole, and cannot accept only the inculpatory element, 
while rejecting the exculpatory element as inherently 
incredible, A.I.R. 1931 All. 1, Ref. (Fraser, J.C. and 
Saaduddtn, A.JC.) ABDUL HAMID z/. EMPEROR. 
i 1. R. 1933 Pesh. 34 = 144 I.C. 160 = 34 Cr.L.J. 804 = 

' 1933 Cr.C. 589 = A.I.R. 1933 Pesh. 38. 

S. Confession — To be taken as a whole — Use 

of part and rejection of rest — Peimissibility. 

When the Court disbelieves the evidence of the eye- 
witnesses and proceeds to convict the accused solely on 
bis own statement, the statement must be taken in its 
entirety. It is not open to the Court to rely on the in- 
criminating part of it only and to exclude from consi- 
deration the exculpatory part thereof, when there is no 
other evidence to show affirmatively that# any portion of 
the exculpatory element in the confession is false. 
(Young, CJ. and Abdul Rashid, J.) ShER Gul v. 
Emperor. 166 I.C. 629 = 7 R.L. 918 = 36 Cr.L.J. 
966 = 37 P.L.R. 492 = 1935 Cr.C. 1001 = A.I.R. 1935 
Lah. 671. 

Voluntary character of. 

■■■ ■■ ■ Ss. 24 and 26 — Confession — Voluntary charac- 
ter of — Mere presence of Magistrate — If evidence of 

— Confession recorded without enquiry as to circum- 
stances under which it is made — Admissibility. 

There is no difference between a confession recorded 
under S. 164, Cr. P. Code, and an oral confession, in 
the precaution to be taken in ensuring that the confes- 
sion is voluntarily made. The correct position is that 
whenever a Magistrate receives a confession from an 
accused in custody, he must be satisfied of its voluntary 
character. The mere presence of the Magistrate would 
not ipso facto make^it voluntary ^ Where the accused 
was already under arrest when th^ Sub-Magis^ta^? \v,as 
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EVIDENCE ACT (1872), S. 24-ConlesBion — | 
Voluntary character of. I 

sent for and was in the hands of a number of police ! 
officers, and the Magistrate under orders of the Deputy 
Superintendent of Police, an officer superior in rank to 
the Sub Magistrate, took the accused about 10 yards ' 
away from the Deputy Superintendent, but not other* 
wise apart, and without any enquiry whatever into the 
circumstances in which the confession was to be made, 
proceeded to record the confession. 

//^-A/./hat the influence exerted by the Sub-Magis- ‘ 
t rate's presence was not sufficient to come to the con* j 
ciusion that the confession was voluntary and therefore I 
it was inadmissible as evidence under S. 26, Evidence ] 
Act. 52 C. 67 (F.P.) and A.I.R. 1925 All. 627, Kef. ! 

{Cur^euvfH and Cornish, //.) KRISHNA lYER, In 

re 157 1 C. 297-8 EM. 137 = 36 Or.L.J. 1107 = 
1936 M. W N. 82 = 1936 Or.C. 742 = A.I.R. 1936 Mad. 
479. 

S. 24 — Confession —Voluntary character of-— 

TVesumption. Se£ RETRACTED CONFESSION, infra, 

A I.E. 1934 Oudh 418. 

Duty of Court. 

S. 24 — Duty of Court, 

The Judge with whom the responsibility lies for 
acting upon the confession, should satisfy himself by 
putting searching questions to such witnesses as had 
anything to do with the confession The first question 
that ought to strike every judge is: “Why the accused 
made the confession*? It is important to ascertain from 
those in whose custody the accused was, the rircum- 
slances in w’hich the question of confession first arose, 
how the accused expressed his willingness to be placed 
before the Magistrate and his readiness to make a con- 
fession. Similar questions arise as regards retraction. 
It is only if circumstances make it reasonable to believe 
th.it the accused voluntarily made the confession and 
agreed to make it before the Magistrate, that an inquisi- 
tive mind can be satisfied. (Puilan and Ntamatullahy 
//.) Nasir p. Emperor. 66 All. 91=I.R. 1933 AIL 
170 -SlOr.L.J. 489 = 1431.0. 67-1932 A LJ. 1126 
= 13IiR. 157 (Or.)=1933 OrC. 42 = AI.B. 1933 
All 31. 

[R 56 A 302 (312)(F.1L).] 

S. 24 — /Jnty of Court — Admissibtltty of confer 

sum — Duty* of jury to mcept whether it should be ac~ 

. t pttd , 

It is for the Judge to decide for himself whether 
pinna facte the confession of the accused appears to him 
to have been induced by threat or promise and for that 
ifdson to be inadmissible. If he comes to the conclusion 
that it is inadmissible, he must exclude it from the con- 
sideration of the jury. It is not the province of jury to 
tlecidc the question of admissibility of evidence. On the 
other h.ind, if the Judge considers the confession ad 
missible, it is his duly to point out to the jury that the 
f.ict th.at he considers the evidence as adniis&ible does 
not necessarily mean that it is true and it is for jury to ' 
make up their minds whether they should accept the I 
confession, and in doing so, they should naturally lie 
guided to a large extent by their opinion on the question 
whethei the confession was voluntary or not* (Punch 
udK'e and Af.C. Gh se, //.) P^LDEO BIN v. EMPEROR. 
I.R 1933 Oal. 310 = 142 I.O. 639 = 34 Or.L J. 369 (2) 

= 1933 Cr.O. 233-A.I.R. 1933 Cal 187. 

S. 24 — Duty of Court — Confession — Admisstbi- 

lity of Confession induced by threat or promise 
Where the confession was taken at extraordinary length 
thioughout a considerable number of days and it describ- 
ed in the giratest possible detail a whole series of 
crimes which had been committed and it further 
appeared that the coijLfession was probably induced by 
iPorne threat or promi>se, 


EVIDENCE ACT (1872),— Extra Judicial confes 
Sion. 

Held, that the confession should not be admitted in 
evidence till there was a thorough enquiry \hat it had 
been made voluntarily. (Lort Williams, Bartley and 
Henderson, JJ,) KaLICHARAN HALDAR v, EMPEROK. 
6I.B. (Cal.) 152 = 146 I.C. 863 = 34 Cr.L.J. 1087 = 
1933 Cr.C. 1496 = A.I.R. 1933 Cal. 836 (F B ) 

S. 24 — Duty of Court — Confesseion not 

properly recorded. 

Where the Magistrate has not put the necessary pre- 
liminary questions to the accused with a view to satisfy 
himself that his statement was voluntary, the irre- 
gularity can be cured under S. 533 of the Cr. P. Code, 
provided the omission has not injured the accused in his 
i defence on the merits. In other words, the Court is 
' enabled under S. 533 to take evidence to prove that the 
I confession was “duly made*’, i, e,, in accordance wdth 
Ss. 164 and 364. If the questions were not put at all, 
i the confession is not “duly made”. But it is not neces- 
sarily irrelevant. The Court may satisfy itself that 
■ there was no inducement or threat and so fulfil the re- 
quirements of S. 24, Evidence Act. It may have to 
take evidence to satisfy itself on this point. The weight 
• to be attached to it depends on the facts of each case. 

I (Sttlaiman,C .J„ Kendall and Youn^^ .//•) MaHOMED 
i An p. Emperor. 56 All 302=147 I.O. 390= 6 R.A. 
|467 = 360rLJ. 385=1934 Cr C. 145 (2) = ALR. 

! 1934 All. 81= 1933 A.L J. 1651 (F.B.) . 

' S. 24 —Duty of Court — Defence tmpeachtn g valt- 

dtty, 

\ When once the voluntary character of a confession is 
challenged by the defence, the Judge should make a 
thorough enquiry to .see whether in fact the confession 
, was voluntary. {Lort Willi ami, Bartley and Henderson , 
i //.) Kalicharan Haldar V. Emperor. 6 I.B. 
I (Cal.) 162 = 146 I.O. 863 = 34 OrliJ. 1087=1933 
I Or.0. 1496=A.I.R. 1933 Cal. 836 (F.B.). 

I S, 2^ —Duty of Court — If bound to accept com 

, fesston in toto. 

' Where the conviction does not solely rest on a con- 
; fession but rests on the dying declaration and circum- 
, stantial evidence also, the Court is not bound to accept 
the confession in toto, (Almond, J.C , and Mir Ahmad, 

' A./.Cj) JUMMA Khan p. Emperor. 

: 156 I.C 6 = 7 R. Pesh. 113=36 Cr.L.J. 914 = 1936 
Cr.O. 357 (2) = A I.R. 1936 Pesh 69. 

! S. 24 — Duty of Court — To carefully scrutinize 

I the confession and decide whether it is reliable and 
trustworthy. See RETRACTED CONFESSION infra. 

AIR. 1934 Oudh 418. 

Duty of jury. 

• 3. 24 —Duty of jury — Confession — Duty to 

decide whether it should be accepted. DUTY OF 
Court, supra, A.I R. 1933 Cal. 187. 

Duty of prosecutiou. 

S. 2^— Duty of prosecution — Confession — 

Cofwiction based on — Proof required. 

Where the main foundation for the conviction is 
the confession alleged to have been made by the ac- 
cused, there are three things ivhich the prosecution must 
establish; (a) that a confession was made, ((5) that 
evidence of it can be given, and (f) that it is true. 
(Ferrers, J,C. and O'Sullipan, A./,C ) BHOJO p. 
Emperor. 29S.LR. 1=162 I.O. 1032 = 36 Cr.L.J. 
223 = 7 R.S. 106 = 1934 Cr.C. 1274 = A.I.R. 1934 
Sind 172. 

Extra-Judicial confession. 

— S. 24 — Extra-judicial confession — Confession to 
jail warder, 

A confession alleged to have been made by the accused 
in Jajl to th^ w^irder^in the absence of any evidence pp 
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EVIDENCE ACT (1872), S, 24— Extra-judicial 
confession. 

the part of the prosecution to prove it was read to the ) 
accused and acknowledged by him to be correct is of 
absoJutely no evidentiaiy value against the accused who 
made it or the co-accused. {VVallact and Jackson^ JJ.') 
Crown Prosecutor z*. Pakriswami. 1930 M.W. 

N. 1249. 

— — S. 24 — Extra judicial confession — Confession 
before villagers — Evidentiary value. 

If is true that evidence afforded by extra- judicial 
confessions must be received with care and caution but 
there is no reason why it should not be believed when 
it is clear, consistent and convincing. The evidence of 
an admission of guilt to villagers may be as strong evi- 
dence against an accused person as a confession before 
a Magistrate. It requires no corroboration. The Court 
has to decide whether the persons before whom the ad- 
mission is said to have been made are trustworthy wit- 
nesses. 5 O.W.N. 698, Rel. on. {Raza and Smiths //.) | 
MUNNU z/. Emperor. I.R. 1931 Oudh 426 = 32Cr. j 
L.J. 45 = 134 I.O, 1018 =8 O.W.N. 1062 =*1931 Or. 

O. 994 = A.I.R. 1931 Oudh 415. 

S. 24 — Extra-judicial confession — Exact words 

to be ascertained 

Where an attempt is made to rely upon an extra- 
judicial confession, every precaution should be taken to 
ascertain as exactly as possible the very words which 
were used by the prisoner, who is supposed to have con 
fessed. (^Ferrer^s JE, and Mehta^ A.y,C.) SULTaN 

Emperor. 28 S.LR. 286 = 151 1.C. 984 = 36 Cr. 
L.J. 62 = 7 R.S.74 = 1934 Cr.C. 960 = A. I.R. 1934 
Sind 119. 

— — iS. 24 — Extra fudtctal confession — P'alue of. 

Though extra judicial confessions have to be received 
with care and caution, there is no reason why they 
should not be believed when they aie clear, consistent 
and convincing. (Jl/ahadevayya, 0,C./, and Shankara 
narayana RaOs /.) RAMAPPA v. GOVERNMENT OF 
Mysore. 12 Mys.L.J. 73 = 39 Mys H.O.R. 320. 

S. 24 — Ejitra- judicial confession — V aliie of^ 

a sjat list i o~ac cased. 

The weight of an extra-judicial confession of an accus- 
ed peisou against his co-accused is not very great and 
could only be taken into account if it is adequately 
corroborated. Where the only corroboiation is the 
evidence of eye-witnesses who cannot be implicitly relied 
upon, in view of the possibility of a genuine mistake on 
theii part, there is room foi doubt and the co accused 
is entitled to the benefit of that doubt. {Abdul Rashid 
and Blacker, J/ ) RaMZAN r. EmerROR. 167 I.O. 
1054 = 8 RL. 171=36 Cr.L.J. 1305 = 37 P.L.R. 346 
- ■ —3. 2i-^Extra judicial confession alleged to have 
been make to another convict in jail — Value of. 

When the case against the accused depends on cir- 
cumstantial evidence, the evidence should be so strong as 
to point unmistakably to the guilt of the accused. here 
in support of the circumstantial evidence, an extra- 
judicial confession was admitted in evidenv:e, alleged to 
have been made in jail to another person who at that 
lime had been convicted of several offences and wms 
then undergoing imprisonment and who, after his release, 
was trying to regain the favour of the police, 

Held, that little, if any, importance should be attached 
to his evidence or to the extra-judicial confession alleged 
to have been made to him. 9 C.W.IST. 274, Ref. {Raza 
and Kisch, //.) HawaLUAR SiNGH v, EMPEROR. 
7 Luck. 623= LB. 1932 Oudh 199 = 137 I.O. 63 = 33 
Cr L.J. 379= 9 O.W.N. 170^1932 Ct.C. 879 = A.I R. 
1932 Oudh 324. 

Inducement or threat. 

'S, 24 — Inducement — ConfAsion partly true, 

caused by some inducemept-lrputy of Judge to consider 


EVIDENCE ACT (1872), S. 24— Threat. 

whether it could be used as evidence. See CONFESSION 
I —ADMISSIBILITY OY, supra. A.I.R. 1935 All. 882. 

S. 24 — Inducement — Person in authority — 

Superior officer — Confession by subordinate officer — 
Validity, 

If a superior officer holds out some inducement to a 
subordinate and then any confessional statement is 
made by that subordinate, it cannot be used against him 
in a subsequent prosecution. Where a post office clerk 
begged of his superior to be saved if he disclosed every- 
thing and the latter having promised to help him, the 
accused made a confession, 

Heid, that the confession was procured by induce- 
ment held out by a person in authority. {Rankin, C.J. 
and Costello, J.) I3HAGABATI CHARAN PaTRA v. 

Emperor. 60 Cal. 719=6 I.R. (Cal ) 176= 146 1.C. 
962=1933 Cr.0. 1054 = 34 Cr.L J. 1187=A,I.B. 1933 
Cal. 644. 

S. 24 — Inducement or threat — A question for the 

Court, 

S. 24 leaves it entirely to the Court to form its 
opinion as to whether the inducement, threat or promise 
held out in any particular case was sufficient to lead the 
accused to suppose that he would derive some benefit or 
avoid some evil of a temporal nature by confessing. 
Where the manager of a company said to the accused 
who had committed the offences of embezzlement anr^ 
fabificalion of accounts, that it would be in his interest 
if he made a clean breast of the whole affair and gave 
the substance of what he (accused) told him in writing 
and insisted on having something in writing from the 
accused the same day and the accused complied with 
the demand, 

Held, that the manager did hold out a sort of induce- 
ment and threat to the accused and the accused had 
reason to believe that he would gain by making the 
confession. {Rnpehand and Mehta, A./.Cs.) EM- 
PEROR V, AnURSlNG. 26 SLR. 191= I.R. 1932 
Sind 87 (2) = 138 I.O. 618 = 33 Cr.L.J. 660 = 1932 Or. 
0. 284=A.1.B. 1932 Sind 64. 

S. 24 — I nducement or threat — Confession — /j.v- 

pression ''you had better tell the truth!' 

The expression “you had better tell the* truth’* has 
always been held to import a threat or promise unless 
the words are qualified in some manner. The words do 
not mean mere exhortation to tell the truth, for the ac- 
cused had already been questioned by the police. The 
words are susceptible of the interpretation that the 
accused was told that it would be better for him if he 
told the truth and that amounts to an inducement. 
(Currie and Abdul Rashid, //.) HASMAT KhaN v. 
EMPEROR. 16Lah 866 = 1621,0. 998 = 36 Cr.L.J. 
211 = 7E.L. 348 = 37 P.L.R. 26 = 1934 Cr.C. 643* 
A.I.B. 1934 Lah. 417. 

S. hreat— Confession— Admissibility of— 

Confession made under threat. 

The question whether the words used were intended 
to convey to the accused an inducement, etc., must de 
pend on the surrounding circumstances, in which those 
words were used. The burden is on the prosecution to 
prove that the confession was not improperly induced. 
The accused was brought to K .B. who was a person in 
authority at the same place where he was encamped 
with the police party, K.B, pointed out the policemen 
to the accused and reminded him that the police were 
there and told him “you speak the truth.** 

Held, that although the accused may not strictly 
speaking have been in the custody of the police at that 
time, the words used»by K.B. were not intended merely 
1 to convey a warning teethe accused (hat he should speak 
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the truth, but intended to convey to the accused that if • 
he did not speak the truth, it \vill be worse fo^ him. I 
The Crown has not discharged the burden that the con- 
fe‘'sion was not improperly induced and the extra judi- 
( lal confession should be excluded from consideration. 
(Kngli'-h ('ase law refeired.) {Rup Chand and Lodo, A. ; 
/.6V ) MoR thalai r. Emperor. 28 S.L.R. 5- ' 
147 I.C. 1033 = 6 B.S. 176==36Cr.L J. 627=1933 Or. ' 
C 1542r-A.I.R. 1933 Sind 409. 

No confession. 

S. 24 — No confession, 

A statement of a man who takes particular care at 
every stage to show that he did not take part in the 
offent e does not amount to a confession. (^Harries and 
Riuhhpal Stn^h, JJ.) ShYAM LAI. v, EMPEROR. 
166 I.C. 978=8 R A. 71=36 Or.L.J. 1086 = 1936 
A.W.R. 48=1935 A.OrC. 1. 

S. 24 — No confession — Confession made under 

police threat — Retracted subsequently, 

A confession Ijy an arcuied to a Magistrate who did 
not recoid it or administer any of the necessary warnings 
or adopt any of the safeguards, made after the police 
had thieatened him and retracted at the earliest possi- 
l)le moment after the accused got out of the influence of 
the poH( e is inadmissible anrl insufficient in itself to base 
a ctmvKtion. This confession is not a confession at all. 
{/>e<nley^ C, /. and Bardswel I ^ /) MALA PEDDA- 
V \i)u z'. Emperor. 1933 M W.N. 723. 

S. 24 — No confession — Making of counterfeit 

I 01 n —Evidence regarding — Admissibility. 

A confession is an admission by an accused person in 
a Cl iininal ca^e. The making of a counterfeit coin is 
not a statement and hence the evidence of persons who 
say that the accused made counterfeit coins in their 
preseiK e is not barred by S 24, 25 or 26. (^Rennets /.) 
liRij Nandan V. Emperor. I.R. 1931 All. 602= 
133 1 0.164 = 32 Cr.LJ. 1006 = 1931 Or C. 9=A.I. 
R. 1931 All, 9. 

S. 24 — No confession — Person not in custody — 

Statement made — Charge made subsequently —Effcit of 
statement, 

Wlitaea statement made by a person who at the 
time was not an accused but subsequently became one, 
IS i‘self in no w.iy connects him with the crime 
ihaigcd, and it was tendeietl in evidence against him, it 
must be treated in the same w’ay .ts if he had been an 
accused at the time he made it. The statement is 
admissible under the general rule as an admls'-ion and is 
in no w.iy a confession. {I/arrtson and Dal if Stngh^ 

//.) ARDUL Ghani Emperor. I.R. 1931 Lah. 
727 = 133 I.O. 55 = 32 ChLJ. 985 = 1931 Cr.C. 1067 

A.X.R. 1931 Lah. 763. 

Person in authority. 

Ste also Inducement ok threat. 

S. 24 — Pei son m authority — Confession made 

after beirnf in police custody — Same farwatded to Police 
( V/r . er s — I 'alne . 

Where the recording Magistrate handed over the con- 
f(‘>>ing accused to the investigating Police Officei , who 
w as in attendance outside his room and recorded the 
(:onfcs''ion after he had been with the Police Officer for 
a few minutes and the Magistrate also made the confos- 
sions over to the Police Officers instead of forw’arding 
the same to the Magistrate who may inquire into the 
same. 

//,-/</, that the procedure adopted was mistaken and 
objectionable. The mere fact that the Police Officer 
testifies to the voluntary nature of die statement made is 
not sufficient. (Agh^ Haidar^ /,) INDAR DAIT v. 

Emperor. I.R. 1931 Lah. 637 ==*132 1.0.185=32 


rity. 

Cr.L.J. 818 = 1931 Cr.C. 648 = A.I.R. ,1931 Lah. 
408. 

*8.24 — Pei son in authority — Honorary Magis' 

irate acting as zaildar. 

An Honorary Magistrate who is also a zaildar is a 
person in authority within the meaning of S. 24. 
{Currie and Abdul Rashid^ JJ-) HaSHMAT KHAN 
z/. Emperor. 15 Lah. 866 = 152 I.C. 998 = 36Cr.L. 
J. 211 = 7 R.L. 348 = 37 P.L.R. 25 = 1934 Cr.C. 643= 
A.I.R. 1934 Lah. 417. 

S. 24 -Person in authority —Meaning. 

I There is no statutory definition of the words “person 
1 in authority; but it is well settled that the words ha\e 
; reference to a person who has authority to interfere in 
' the matter under inquiry. The section excludes a con- 
1 fession procured by inducement, threat or promise 
' having reference to the charge only when the induce- 
ment, threat or promise is sufficient to gi\e the a‘'cused 
I person reasonable grounds for supposing that by making 
, it he would gain any advantage or avoid any evil in 
j reference to the proceedings against him. When the 
I inducement, etc., is by a person who has no power to 
I interfere in the matter under inquiry, it is not reason - 
i able for the accused to suppose that he will benefit by 
j confessing Generally speaking, a “person in authority” 
j is one who is engaged in the apprehension, detention or 
j prosecution uf the accused or one who is empowered to 
! examine him, {Conrtney^Terrelf C. Scroope and 
j Agartmla, //.) SaNTOKHI BEI.DAR 7' EllI'EROR. 
i 12 Pat. 241 - IE. 1933 Pat. 139 = 142 I.C. 474 = 34 
! Cr.L.J. 349 = 14 Pat L.T. 82=1933 Cr.C. 404 -A.I. 

I B. 1933 Pat. 149 (SB ). 

I — — S. 24 — Person in authority — Manager of coin- 
\ pany. 

I A manager of the local branch of a limited company 
I is a person in authority within the meaning of S. 24 
I and confession made by a clerk in the company who 
I is being tiied for embezzlement Is not admissible in 
, evidence. 9 R. IT. C. R. 358, Rel. on. {Rupdiand ami 
\ Mehta, JJ.) EmpEKOR ATTURSING. 26 SLR. 

: 191 = I R. 1932 Sind 87 (2) = 1381.0. 618 = 33 Cr.L. 
i J. 650 = 1932 Cr.C. 284= A.I.R. 1932 Sind 64. 

. — S. 24 — Person in authority" — Test — Mukhis. 

A person in authority must be a person who stands in 
such relations to the accused as to imply some power of 
control or inteiference in regard to his prosecution. The 
I belief of an accused that that the persons to whom he 
1 made a confession were “persons in authority’* is not 
! sufficient to bring them within the term. The test is: 
j Had the person authority to interfere with the matter^ 

I Whether a certain person is a person in authority would 
I largely depend upon the circumstances of each particular 
I case. Mukhis to whom confession was made by accus- 
' ed w’ere held to be not persons in authority. {Ferrers^ 

1 J.C, and OlSttlltvan, A.J.C.) I3HOJO v. EmPEROR, 

I 29 S.L.R. 1=36 Cr.L J. 223 = 7 R.S. 106 = 1521.0. 
1 1032 = 1934 Cr.C. 1274=A.I.E. 1934 Sind 172. 

j S. 24 — Person in authority — Zeintttdars connect- 

j ed with investigation. 

Where zemindars are directly connected with the in- 
I vestigation by the direction of the police and are asked 
I to make inquiries, to get a clue as to who w'ere the per- 
I sons who had committed the offence and one of them 
was pursuing his in vertigation independently. He told 
the accused that he would get him a pardon from the 
Sub-Inspector of Police. ' He w^as in touch with the 
police and acting directly under their directions. A 
confession made bef^'re him must be discarded as there 
was inducement offered'to th(? accused to make the con- 
fession and it proceeded from a person in sufficient 
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EVIDENCE ACT (1872). S. 24— Retracted con- 
fession. 

authority. (Jililney J.C . and Aston, A./.C.) NAWAT 
Kamal z/. Emperor. I.B. 1932 Sind 81 = 138 1.0. 
614 -- 33 Or.L.J. 641 = 1932 Cr.C. 196 = A.I.R. 1932 
Sind 55. 

Retracted confession. 

S. 24 — Retracted confession — Admissilnltty. 

A retracted confession is inadmissible in evidence, 
unless it is proved by the prosecution that it was duly 
made and was voluntary. auavntty and Smithy JJ^) 
Daulat RAM z'. Emperor. SLiick 518 = 35 CrLJ. 
10 = 6 I.R.COudh) 129 = 146 1.0. 465 = 10 O.W.N. 
466 = 1933 Cr.C. 698 A.I.R. 1933 Oudh 315. 

— — S. 24 — Retracted confession — Admissibility. 

No doubt a retracted confession can be admitted into 
evidence against the person who made it, but at the 
same time the Court cannot act upon such a confe'^sion, 
unless it is satisfied of its truth. {Smith and All top, 
//.) ITWARI z^. Empp:ror. 147 I.C. 113 = 6 R.O. 
226 = 35 Or.L.J. 303=10 O.W.N. 923-1933 Cr.C. 
1317 = A.I.R. 1933 Oudh 432. 

S 2^— Retracted confession — Admissibility. 

Where the confession vvas presumaldy true and made 
voluntarily, held, that it was admissible though retract 
ed. {Waller and Krtshnan Randalai , J J .) ArunA- 
CHaLA Reddi, fn re. 65 Mad. 717 = I.R. 1932 Mad. 
552 138 I.C. 240 = 83 Cr.L.J. 586 = 35 L.W. 607= 

1932 CrC. 604 = 1932 M.W.N. 614 = A.I.R. 1932 
Mad. 500 = 62 M.L J. 680. 

S 24— Ritiatied confession — Admissibility and 

rujlne of. 

A confession made by an accused per.son can be used 
in evi ience against him though letracted, provided it is 
true, but the Court has to lie satisfied that the con- 
fession is worthy of credit. Where the confession is 
siii'h that it is diffi'ult to accept it as true, and there is 
also no independent evidence to corroljorate it, it would 
be unsafe to use the confession {Srivastava, Nanavutty 
and Rarhhpal S/n^h, //.) BhIKHARI EMPEROR 
7RO. 44 150 I.C 819 = 35 Cr.LJ. 1113 = 11 O.W. 
N. 851 = 1934 Cr.C, 1228 = A.I.R. 1934 Oudh 405. 

-S. 24 — Retracted confession — Conviction if can 

be based on. 

There is nothing in law to prevent a Couit from con- 
victing an accuser! person upon a confession which has' 
been subsequently retracted, provided the Court is con- 
vinced that the statement is voluntary and true, {Maha- 
dcviyya, C.J. and Shankar anarayana Rao, J.) RaMA 
7>. Government of Mysore. 12 Mys L.J 353 = 39 
Mys H O.R. 996. 

— — S. 24 — Ret rafted confession — Corroboration. 

If it be established that the confession is a voluntary 
one and was not given under the intluence of any induce 
ment or promise so as to make it inadmissible under 
S: 24, Evidence Act, then legally a conviction could be 
sustained solely on it; but oidinarily a Court expects 
some corroboration in the case of a retracted confession, 
not as a requirement of the law but as an act of pru- 
dence. {Jat Lai, /.) Martin v . Emperor. 151 
I.C. 924 = 7 R.L. 226 = 35 Cr.L.J. 1463-1934 Cr.C. 
172 = A.I.R. 1934 Lah. 89. 

— — S. 24 — Retracted confession — Corroboration. 

Where in case of an alleged poisoning of husband by 
wife, the wife retracted her confession which w.is 
voluntary and various articles stained with the poi'^on 
were recovered in the viscera and vomits of the deceased. 

Held, there was sufficient corroboration. {.Abinl 
Qcidir and Ran^i Lai. //.) MT. .MSHAN 13IBI v. EM- 
PEROR. 16 Lah. 310= 1521 C. 206 = 7 R.L 263 = 36 
Cr.LJ. 14-37 P.L.R Q7 = 1934 Cr.C. 330=A.I.R. 
1934 Lab 160 (2). 

0 * • 


EVIDENCE ACT (1872), S. 24— Retracted con- 
fession. 

"S. 24 — Retracted confession — Corroboration. 

A retracted confession can no doubt be legally acted 
upon and made a basis of the conviction of the maker 
thereof, if it bears the ring of truth, but a Court of 
justice should by way of caution look for corroboration 
from independent quarters in order to be satisfied that 
it is true. Thus the one test of the genuineness and 
the truth of the confession is the corroborative evidence 
led by the prosecution in suppoit of that confession and 
if the corroboration consists of disinteiested witnesses 
or of such important circumstances as aie sufficient in 
themselves to prove the connection of the accused with 
the Clime, a Couit of Law would be perfectly justified in 
believing the confession to be true, but if there is no 
corroboration at all oi very little independent corrobo- 
ration or if the corroboratit)n is in such particulars only 
as do not connect the accused at all with the commission 
of the offence, then a C(^in t in spite of the confession 
would be justified in giving the accused person the bene- 
fit of doubt, if he retracts the confe.ssion at the earliest 
possible opportunity. {J)in Mahomid , /.) NaHNIJN v . 
Emperor. 161 I.C. 716 = 7 R.L. 198 = 35 Cr.LJ. 
1390 = 36 P.L.R. 2=1934 Cr.C. 1026 = A.I.R. 1934 
Lah. 715. 

S. 24— Retracted confession — Corroboi at ion. 

It is a rule of piactice (though not of law) that a re-^ 
traeted confession requires corroboration. {Ferrers, /. 
C and O'Sullivan, A, /.C.) bHOjO EMPEROR. 29 
S L.R. 1 36 Cr L J. 223 = 7 R.S. 106 = 152 I.C. 1032 
= 193-4 Cr.C. 1274=A J R. 1934 Sind 172. 

— -S. 24 — Retracted confession — Corroboration. 

Though it is not a rule of law that an accused cannot 
be convicted upon a confession if he has reti acted it, it 
is veiy necessary as a rule to make certain befoie acting 
on it, that conoborative evidence suppoits the confes- 
sion. {Rankin, C,J.,C. C. Chose and Auckland, JJ.) 
bHABANANDA bANERJEE 7' EMPKROR. 6 I.R. (Cal ) 
183 = 146 I.C. 186 = 34 Cr.L.J 1222 57 C.L J. 213 
= 1933 CrC. 1249= AIR. 1933 Cal 747 (S.B.). 

S. 24- Retracted confession — Kvideaee asainst 

co-ai rused. 

A retracted confes'^ion ol a co- accused to the effect 
that he was piesent at the eo nnfission of if minder by 
his co-accused anil that he liimself took no part in it, 
cannot be used in evidence .igainsl either. {Alanarmity 
and Thomas, //.) ChHUTKAO v. EMPKKOR. 163 
IC. 52=7 RO 281 = 36 CrLJ. 246 = 11 O.W N. 
1540 = 1935 Cr.C. 75 = A I.R. 1935 Oudh 33. 

S. 24 — Retracted confession — F.videntiai y value, 

A retracted confes'.ion must always be most caiefully 
scrutinized and the Court should be most cautious in 
relying upon it. It i'* not cancelled out but the Court is 
put upon inquiry as to its value, its voluntary character 
and the probability of its being true. As a general rule, 
a retracted confession requires corroboratfon of some 
kind, although as a matter of law corroboration is not 
necessary at all. but the amount of corroboration 
which the Court will look for depends on the circum- 
stances of the paiticiilar case and sometimes veiy slight 
corroboration will suffice. {Murphy and Broomfield, 
//.^ E.MPEROR Krishna bABAji. 6 I.R (Bom.) 
39 = 145 1.0. 133 = 34 Cr.L J. 896 = 35 Bom.L.R. 371 
= 1933 Cr.C. 653 = A.I.R. 1933 Bom. 230. 

— — S. 24 — Retracted confes^ton —Evidentiary i alue. 

It does not necessaiily follow because a confession 
made by an accused per^on is subsequently retracteil 
and there is little or no evidence on the record to sup- 
port the confession, that therefore the confession is to 
be rejected. The Ciedibility of such a I'onfession is in 
such a a matter to be decided by the Court, 
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EVIDENCE ACT (1872), S. 24~Retracted con- I EVIDENCE ACT (1872), 8. 24 -Retracted con- 
fession- I fesslon- * 


according to the circumstances of each particular case 
and if the Couit is of opinion that sucli a confession is 
true, the Court is bound to act so far as the pet son 
making it is concerned upon such belief. 20 All. 133, 
Rel. on. i^Raza and Smith, J J.) NANHEY z/. EMPE- 
ROR. IR. 1931 Oudh 412-134 I C. 876 = 33 Cr.L. 
J. 16-8 O.W N. 1033-1931 Cr C. 996 = A.I.R. 1931 
Oudh 412. 

— " ■‘S.*24 — Retracted confession — Evidential y value. 

A retracted confession may be used against the man 
who has made it; but its value as a piece of evidence | 
against another accused is almost ml. Unless there is 
satisfactory evidence which would support the confes- 
sion, no Court w'ould be justified in basing a conviction 
on the strength of a retracted confession. {^Harries and 
Rachhpal Sing^k, JJ.) Shyam I.AL v EMPEROR. 156 
I.O. 978-8R.A 71 = 36 Cr L J. 1086 = 1936 A.W. 
R. 48=1936 A.CrC. 1. 

S. 24 — Retracted confession — Evidentiary value 

of — Sufficiency for conviction. 

A retracted confession may foim the basis of a con- 
viction without any corroborative evidence. Rut every 
case of this kind must be decided upon its own circum- 
stances and not upon the amount of credibility which 
w'as attached in other cases to confessions made. If a 
Judge believes that a confession made by a prisoner, al- | 
though subsequently withdrawn, contains a true account 
of that prisoner’s connection with a crime, the Judge is 
bound to act, so far as that prisoner is concerned, on 
that confession, which he believes to be true. (Case-law' 
referred.) {Coldstream and Jai /.at, J J .') EmperOR 

Shicr Singh. IR 1933 Lah. 361 = 34 Cr.L.J. j 
698- 34 P.L R. 704 - 143 I.O. 499-1933 Cr 0. 632 
= A.I.R. 1933 Lah 388. 


: When a grown up man in the full possession of his 

i senses chooses to confess his crime, he could be legally 
' convicted on his own confession, even if it be subsequent - 
I ly retracted. {Nanavutty and Zta-uh FJasan, JJf) 
Mathura v. Emperor. 165 I.C. 627=7 R.O. 602 
, =36 Cr.L.J. 767 = 1936 O.W.N. 661 = 1936 Cr.O. 
791=A.I.R. 1935 Oudh 364. 

S. 24 — Retracted-confession — Recording by 

Magtdrate — Statement by accused that /u made it 
vol untar i I y — Value. 

Where a Magistrate before recording the confession of 
an accused takes every precaution to protect his interests, 
namely, warns him against the risk that he w'as going to 
incur in making a confession and obtains from him a 
clear statement that he had not been put in fear or 
received any inducement and then the accused makes a 
deliberate confession of the crime, the confession, though 
subsequently retracted, in the absence of proof that it 
was forced out of the accused by torture or of a satis- 
factory explanation as to how he came to make it, if be 
was not guilty, is admissible in evidence. {Raza and 
Btsheshwar Nath^ //.) DURGA v. EMPEROR. I.R, 
1931 Oudh 230 = 132 I.C. 70 = 32 CrL.J. 830 = 34 
O L.J. 303 = 8 O.W.N. 247. 

S. 24 — Retracted confession — Sufficiency for 

coma chon. 

If there is no other reliable evidence in corroboration, 
the evidence of the approver, coupled with the retracted 
confession of a co-accused, is not sufficient for convic- 
tion. {Ptillan and Ntamatullah, / J.) NASIR v. EM- 
peror. 65 All. 91 = I.R. 1933 All. 170 = 143 I.C. 67 
= 34 0r.LJ. 489=13L.R. 167 (Cr.) = 1933 Or.C. 42 
= 1933 A LJ. 1125 = A.I.R. 1933 All. 31. 

S. 2^—Rehacted confesaon — Sufficiency for 

conviction. 


fF. 35 JM..1<. 349 (3.S4). R 36 P L.K. 2 (4).J 

8. 24 — Retracted confession — Evidentiary value 

•--Siifficiency for conviction ai^ainst cc accused. 

Where a confession is voluntary «md true, even though 
it IS subsequently restracted, it is sufficient in itself for 
the conviction of the accused making the same, even if 
there be no corroborative evidence in support of it, but 
such confessit)!! is not hfgally sufficient to justify the 
conviction o'f the co-accused unless it is sufficiently 
corroborated by other evidence. (Nanavutty, /.) HeNI 
Madho Z/. Emperor. I.R 1933 Oudh 181 = 143 I 
C. 655 = 34 Cr. L J 696 - 10 O.W.N. 405 = 1933 Cr.O. 
606 = A I R. 1933 Oudh 263. 

S. 24 — Retracted confession — Nfccsstty for 

corroboration. 

In order that a retracted confession may be acted 


I The letractecl confession of an accused, if voluntary 
; and true, should be acted upon by the Court and so far 
I as the accu‘'ed making the same is concerned, is sufficient 
1 for his conviction. 9 O.W.N. 96, Foil. {Raza and 
j Bishtslnvar Nath, J J.) EMPEROR PARAGI. I.R. 

I 1932 Oudh 391 = 139 1.0. 756 -38 Ci. L.J. 929 = 9 
O.W.N. 321. 

S. 24 — Retracted confession — Sufficiency for 

conviction. 

Thr letracted confession of an accused, if tiue, is 
sufficient for the conviction of the accused, even if there 
is no corroborative evidence. {Raza and Bisheshwar 
Nath, //.) MUSAHEB .\L1 v. EMPEROR. I R. 1932 
Oudh 253 (2) = 137 I C. 665-33 Cr.L.J. 502=9 O. 
WN. 327 = 1932 CrO. 876 = A.I.R 1932 Oudh 321. 
"S. 24 —Retracted confession — Sufficiency for 


upon, it should tbe corroborated in material particulars conviction. 

by credible independent evidence and the confession It is w’ell settled, that a Court may convict an accused 
itself must be voluntary and true. (Case-law Kef.) person on his own uncorroborated confession which has 
{Rupohand, J.C. and fobo, A.J.C.') EmpekOR z'. subsequently been retracted, provided that the Court is 
Khairmahomed. 6IR (Sind) 67 = 146 10, 180 = satisfied that the confession was made voluntarily and 
36 Or L.J. 17= 1933 Cr.C. 1043=A.I.R. 1933 Sind that it is true in fact. But, the Court is bound to 
313(2). take into consideration, the confession as a whole and 

-S. 24- Ret railed confession — Necessity /ior not only a pirt of it. {Ferrers, J.C. and Rupchand, 

corroboration. A.J.C.") KhiMIJI KhetSI 7^. EmpeROR. 8 R S, 20 = 

It is rule of prudence which requii es that a retracted 166 I.O. 972= 16 Cr.L.J. 1037. 

confession w'hich is generally always open to suspicion S. 24 — Retracted confession — Sufficiency for 

shall not be acted upon to the prejudice of the accused conviction. 

unless it is conoborated by reliable and independent If the Court is of opinion that a confession made by 
evidence to a material extent and also in material parti- the accused but subsequently retracted by him is true, it 
culars. {Barlee and Wadta, JJ.) EmperOR v. is bound to act upon such belief, so far as the person 
HOUSABAI. 66 Bom. 642= 140 I.C. 740 = I.R. 1933 making the confession is coi\cerned. A conviction is not 
Bom. 30 = 34 Cr.L.J. 73 = 34 BomLR. 1240=1932 therefore bad for the reason that it is based on such a 
Cr.C. 785 = A I.R. 1932 Bom. 663. confession. {Mahadnayya^ O. C. J. and Ramackandra 

con fession-K If sufficient bash Rao. J.) CHlNNAG/fv. GOVERNMENT OF MysORI?. 
for convict ton. “ U Mys.L.J. 407-39 My3.H.0.R. 660, 



213 


CIVIL, CRIMINAL AND REVENUE. 


214 


EVIDENCE ACT (1872), S. 24-Retracted con- 
fession. • 

^S. 24 — lietr acted confession — Sufficiency for 

conviction^ * 

A Court is at liberty to base a conviction on the re- 
tracted confession of the accused, if it thinks, that it has 
a ring of truth about it. But it should be very slow to 
base a conviction upon such a confession, which is not 
corroborated by any other satisfactory evidence, which 
does not impress the Court and which does not explain 
any strong motive for the crime. {A/anavutty and 
Rachhpal Singh, //.) IMAMUDDIN v, EMPEROR. 10 
Luck. 131 = 7 R.O. 70 = 160 IC. 862-36 Or L J. 
1164=11 O.W N. 950 = 1934 Cr.C. 1199 = A. I R. 1934 
Oudh 388. 

— S. 24 — Retracted confession — Sufficiency to base 

conviction — V oiuntary nature — Presumption, 

If a retracted confession bears the stamp of truth, the 
Court may base a conviction on the strength of it, but 
the greatest caution is necessary in such cascb. When a 
confession is made by an accused person after he has 
l^en given an oppoitunity to think over this position, 
the Court may draw the presumption that it was volun- 
tarily made. But that does not relieve the Court from 
its duty of carefully considering the nature of the con- 
fession and the value to be attached to it. It should 
veiy carefully scrutinize the confession and then decide 
for itself whether it is reliable and trustworthy When 
the Couit finds that the confession is not true, and is 
made with the sole object of implicating others without 
any intention to implicate himself, it cannot be acted 
upon by the Court and a conviction cannot be based on 
it. {Rachhpat Sinch and Thomas, //.) SheORATAN 
r'. Emperor. 10 Luck. 161 = 7 R O. 109 -*-36 Cr.L. 
J. 1290=151 1.0 298 = 110W.N. 1012 -1934 Or C. 
1279 = A.I.R. 1934 Oudh 418. 

— — S. 24 — Retracted confession — Value, 

Where a confession is neither voluntary nor true and 
is subsequently retracted, it is not sufficient for the con 
viction of the maker especially on a capital charge of 
murder. (^Srivadava and Nann7)i4tty, f J.) GhirrAO 
7^ Emperor. 6 I.R. (Oudh) 63 145 I.C 470 = 34 
Cr.L J. 1009=10 O.W,N. 1108-1933 Cr 0.692 = 
A.I.R. 1933 Oudh 265. 

S. 24 — Retracted confession — V a!ue of. 

Where a confession of the accused is confuted in its 
composition and shows intrinsically that it is not a con- 
fession imposed on him by a Police Officer anxious to 
obtain evidence against the accused or other person and 
he does not allege that the confe^^sion was extorted from 
him by torture, it can be relied on so far his own actions 
on the date in question are concerned, even though it 
was retracted and there is no other evidence against him 
except his own confession. {Dal ip Singh and Currie, 
//.) Jahangiri Lai. v . Emperor. 7 R.L. 68 = 
160 I.0. 1056 = 36 Cr.L J. 1180 = 1936 Cr.O. 396 = A. 
I.R. 1935 Lah. 230. 

" S. 24 — Retracted confession — Value of. 

There is no rule of law which compels a Court to raise 
an inference of improper inducement from the mere fact 
that the confession is retracted; nor is it an inflexible 
rule, that a retracted confession cannot be accepted as 
evidence of guilt without independent corroboration. The 
use to be made of it is a matter rather of prudence than 
of law. (Case-law ref.) {Makadevayya and Rama- 
Chandra Rao, //.) GOVERNMENT OF MYSORE v. 

Basappa Gowda. 10 Mys.L.J 304. 

S. 24 — Retracted confession — Value of. 

A retracted confession is of very little evidentiary 
value and before it is acted upon, a Court of justice must 
be satisfied that it is corroborated hy other reliable evi- 
dentpe. {Shadt /Lal^ C*./» ^nd A^ha Haidar^ /,) SHAN- 


EVIDENCE ACT (1872), S. 24-Scope. 

GARA Ram z/. Emperor. I.R. 1932 Lah. 696=140 
I.C. 194 = 33 Cr.L.J. 936 = 33P.L.R. 691 -1932 Cr. 
O. 721 «= A.I.R. 1932 Lah. 667. 

S. 24 — Retracted confession — V alue of. 

The fact that the accused was in police custody before 
and after making the confession and that as soon as he 
was produced before the committing Magistrate he avail- 
ed himself of the veiy first opportunity he had, to retract 
the confession is a circumstance which considerably dis- 
counts the value of the confession. {Rata am* Btshesh- 
war Nath, JJ) EMPEROR 7'. MaOBOOL AHMAD 
Khan. 7 Luck. 511= I.R. 1932 Oudh 383 = 139 I. 
C. 751 = 33 Cr.L.J. 920 =9 O.W.N. 3= 1932 Cr.C. 
872= A.I.R. 1932 Oudh 317. 

S. 24— Retracted confession — V alue of. 

The evidentiary value of a retracted contession is very 
little and it is a rule of practice, as also a rule of pru- 
dence, that it is not safe to act on a reti acted conf£i‘'sion 
of an accused peison, unless it is corroborated in 
mateiial particulars. {Mears,C,J. and Sen, J.) EM- 
PEROR z/. SHAMBHU. 54A11. 350 IR. 1932 All. 
102 136 I.C. 838 = 1932 A.L.J. 162 - 33 Cr.L J. 
201 = 13L.R. 48 (Cr.)= 1932 Cr.O. 226 = A.IR. 1932 
All. 228. 

[R. 36 P.L.K. 2 (3, 4); 10 Luck. l50 (l60).J 
S. 24 — Retracted confession — Value of — Suffici- 
ency for conviction, ^ 

The retracted confession of an accused, where there is 
nothing to show it vvas other than voluntary and true, 
can be acted upon by the Court and is sufficient for the 
conviction of the a('(.usc(l making it. {Raza and Kisch, 
JJ) Emperor v. Ram Sahai. IR. 1932 Oudh 
381 = 13910. 736 = 33 Cr L J. 812 = 9 O.W N. 96 = 
1932 Or 0. 188 = A.I.R. 1932 Oudh 116. 

[R. 9 O.W.N. 321 (325).] 

Scope. 

Ss 24, 25, 26 and 21— Scope— Jhs:o7<eiy of 

articles — Statement leading to — Aa missibtlity. 

The protection given to an accused person l)y Ss. 24, 
25 and 26 of the Evidence Act should not be dependent 
upon the ingenuity of the Police Officer or the folly of the 
accused in composing the sentence which contains the 
information. Undercover of S. 27, Court should not 
allow* the discovery of ordinary articles like lathis, knives 
and clothes, to be introduced so as to admit what are 
practically cemfes^ions to the police. The discovery re- 
ferred to ought to be of a fact whic’h is directly connect- 
ed with the Clime apait from the statement itself. 
{Pollock, A. J.Cf) Phui.ua V. Emperor. 31N.L.R. 
266 = 161 1.O. 8 = 37 Cr.L.J. 460 = 8 R N. 207 = 18 N. 
L.J. 116 = 1936 Cr C. 130 = A.I.R. 1936 Nag. 23. 

S. 26 — Chaukidar — Confession mside to private 

individual in presence of — Admissibility of , 

Although a chaukidar is a Police Officer within the 
meaning of S. 25 a confession made to private individual 
in his presence is admissible, where it is not shown that 
the chaukidar has in any way influenced the accused who 
is not in custody, to make a confession and where he 
(chaukidar) has taken no part in bringing about the 
confession of the accused. {Nanavutty and Smith, JJ.) 

Emperor z/. Shankar. 6R.O. 614 = 149 I.C. 69 = 
1934 Cr.C. 673=35 Cr.L.J 894=11 O.W.N. 636 = 
A.I R. 1934 Oudh 222. 

g 25— Chaukidar— Confession to— Admissibility , 

A confession to a chaukidar is not a confession to a 
policeman within the meaning of S. 25. {Young and 
Collister, JJ.) GhUNNAI v. EMPEROR. 6 R A. 630 
= 1471.0. 630=36 CrL.J. 448=1934 A L. J. 143 = 
3 A.W.R. 419 = 1934 Cr.O. 190 = A.I.R. 1934 All. 132. 

S. 26 — Confession made by accused during invest 

Ugatim under S, l74,Cr. R, 
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EVIDENCE ACT (1872). S. 25. EVIDENCE ACT (1872), 8. 26. 


The confession under S. 25 need not lie a confession 
of the crime which the Police Officer is at the moment 
investigating, A siys to a Police Officer T noticed B 
murdering X while I was murdering Z* his confession 
that he murdered Z cannot lie proved. {Jackson, /.) ; 
Kodangi &. Kmpekor. 135 I.C. 590 (1)=33 Cr.L.J. 
173 I.R. 1932 Mad. m (D- 1931 M.W.N. 1138- 
34 L.W. 858— 1932 CrC. 4- AIR. 1932 Mad. 24 = 
61 M.L.J. 860. 

S. 26 - Confession made to ceoivd of peoflj — 

Policeman as one of crowd — Validity of confession. 

P.ven if a policeman happens to be a member of a 
crowd of villagers and a confession was made to the i 
villagers at large, the mere fact th it a policeman happen- 
ed to be present in the crowd would not make the con- 
fession inadmissible in evidence. {Young and Collider, 
JJ.) (iniJNNAi V. Kmperok. 6 R a. 530 -147 I.C. 
630 = 36 Cr.L.J. 448 -1934 A.L J. 143-3 A.W.R. 
419 = 1934 Cr.C. 190 - A.I R. 1934 All. 132. 

S. 2b— -Confession made to imdchia — Admissibi- 
lity. 

A mnkhia is not a Police Officer for the purpose of 
S. 25 of the Kvidence Act and a confession made to him 
IS not barred by that section. {Bennet, J.) RaM C’HARAN 
Kmpkrok. 155 10. 119 =7 R. A. 894 = 36 CrL.J. 
636 1935 A.L.J. 478 l :16 L.R. 34 (Cr.) = 1935 A. 
Cr.C. 92=1936 A.W.R. 388 -1935 Cr.C. 667 = A.I R. 
1935 All. 549 

— S 25 — ^'Confc^Moif^ — Every statement to police 
IS not. 

Rvery statement made to the pole c by an accused per- 
.son is not a confession and statements which aie not of 
an mcrimin.iting nature aie admissible. {P'eircrs, J. C. 
and Astoiiy Aj'.C.) MiSUl rc KMPEKOK. 151 I C. 437 
-7RS 52- 35 CrL.J. 1332=1934 CrC. 825 = 

A I.R. 1934 Sind 100. 

S. 26 -i Confession — P'lrst information by accused 

to pol ue- ~ Admission of yfuilt in — Admissibility. 

If the first information of an offcMice is given by the 
aiiuseil to a Police Ollicer, and that information admits 
his own guilt, it is *( onfension’, whicli cannot be proved : 
uiulcM S. 25 of the Kvidence Act. {Beaumont, C.J. and 
.Sen, J.) Kmpkror u. IIarnam Kisha. 59 Bom. 
120=154 I.C. 621 = 7 RB. 353 - 36 Cr.LJ. 539 = 36 
Bom.L.R. 1117 = 1935 Cr. C. 27 A I R. 1935 Bora. ^ 
26. 

S. 25 — Confession to lamhardai and sufedposh — 

Admissibility. 

An exti a-]udicial confession made by the accused to a 
lambardar and a sufedposh cannot be admitted in evid- 
ence {Shadi I.al , C. J. and Ililton, Jf) MuSTAFArc 
Kmpkror. 1531.0 203=7 R.L. 399 (1) 36 Cr.L. 
J. 304- 35 P.L.R. 359. 

Ss 26 and 27--C’ onfession by an used to police — i 

.idmissibility. 

An admission by the accused to the police in case of 
theft must be disregauled, unless propeity is recovered 
as a result of such loiifession. {Crtllc, Offcf. J.C.') \ 
Kmpkror v. Phujual. 160 I C. 413 -37 Cr.L J. i 
292 = 8 R.N. 186(2) = 18N.L J. 140. 

~S. 26 — Confession to police by pet son subsequent- ’ 
ly atcused — Admissibility of. : 

The statement of witnesses to the police in the course ; 
of an investigation can only be used for only one pur- ! 
pose, i.e., as mentioned in the provi^'os to S. 162, Cr. P. i 
Code. 'Phey cannot be used as evidence in order to con- I 
vict the author of that statement. In oider to amount * 
to a confession within the meaning of S. 25 of the ; 
Kvidence Act, it is rot necessary lh.*t it should emlKxly j 
a direct or unequivocal admission of guilt. Nor is it ( 


necessary that definite accusation should have been for- 
mulated or pending against the person concerned at the 
time of his making the statement. The fact that the 
statement w'as made in the course of the investigation 
which led to his being subsequently accused of an offence 
is enough to bring the matter under S. 25. The test Is 
the position of the person when it is proposed to prove 
the admission, not his position at the time when he is 
alleged to have made it. A confession made to a Police 
Ollicer is, therefore, absolutely inadmissible in evidence 
without any limitation or qualification. {Mahadevayya, 
J.) Rudrappa r./. Government of Mysore. 11 
Mys.LJ. 438. 

• Ss. 25 and 26 — '^Confcssictd' — lYtitings taken 

d'Oton ’‘or comparison. 

W ritings taken down from the accused by the police 
during investigation for purpose of rompari.son with that 
on a disputed document are not “confessions” within the 
' meaning of Ss. 25 and 26. {[Vadia, /.) KMPKROR v, 
Ramrao Mangesh. 66 Bom. 304 = I.R. 1932 Bom. 
423 = 138 10. 708- 33 Cr.LJ. 666 = 34 Bom.L.R. 
698 = 1932 Or 0 572 = A I.R.1932 Bom. 406. 

S. 25 — F.xcise Inspector —Con fession made 

before — Ad m isstbi lit y. 

S. 25 wMs intended to apply to Police Officers 
and Police Officers alone and not to persons who are 
provisionally and fur a limited purpose only invested 
with .some of the powers of Police Officers. A confes- 
sion made liefore an Excise Inspector who under the 
, Dangerous Dings Act (II of 1930) not only has the 
. power to arrest and search but has also been invested by 
: the Local Government with the power-* of an officei in 
charge of a police .station for the investigation of an 
' offence under that paiticular Act is admissible in evi- 
dence. (Case-law discussed ) {Couttncy-Terrell, C.J., 
Fazl Alt and Agarwala, JJ.) RADHA KiSHUN- 
Marwari V. Emperor. 12 Pat. 46 = 34 Or L J. 1 = 
I.R. 1932 Pat. 299 -1401 C. 283 = 13 Pat.L.T. 627 
= 1932 Cr.C. 765 = A.I.R. 1932 Pat. 293 (S B.). 

— S. 2b—F.xcise Inspector — Confession made to — 

Admissibility, 

An K.xcise Inspector i"* a ‘ Police Olficei’ for purposes 
of S. 25 of the Kvidence Act and an admission of guilt 
made before the Excise Officei is not, f)ii principle, dis- 
tinguishable from a similar st.itement made before a 
Police Officer. It conies within the ^piiit of S. 25 and 
is inadmisMble in evidence* against the accused. 5 1 
R. 18, Foil. {Dorais'wimi Iyer, C.J. and Rama 
Rio, J.) GhANNAPPA re GOVERNMENT OK MYSORK. 

9Mys.L.J. 74. 

S. 25 — Excise Inspector — Police Officer. 

An Excise Inspector is not a Police Officer within the 
meaning of S. 25 of the Kvidence Act and a confession 
made to him is admissible in evidence. 35 C.W.N. 601, 
Not Foil. (C'. C. Ghose, A.C,J. and Pearson, J.) Mati- 
lal Kai.owar 7'. Empkr(jr. I.R. 1932 Cal. 706 (1) 
= 140 I.C. 257 = 34 Cr.LJ. 21 = 36 C.W.N. 163 = 
1932 Cr.C. 107 = A.I.R. 1932 Cal. 122. 

" 3. 26 — Excise Inspector — Statement made to — 

Presence of Polite Officer — Effect. 

Where it appeared that the Excise Inspector put some 
questions to the accused and that the latter made an 
admission of guilt in his statement. 

Held, that the admission did not amount to a confes- 
sion made to a Police Officer, even though Police Officers 
were also present at the time it was made. {Sundaram 
Cheity, J.) MAHALAKSHMAYYA r-. EMPEROR. 1932 
M.W.N. 463. 

— — Ss. 26 and 165 — Excise Officer —Confession of 
accomplice to — Maker examined as witness — (Jse of con- 
fession to impeach his credit. 
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A confession by an accomplice to an Excise Orticer is ! 
inadmissible as a piece of substantive evidence as ' 
against the ‘other accused, even if the latter had been ; 
tried along with the maker ami a fortiori that it is in- | 
admissible as a piece of substantive evidence in a sepa- 
rate proceeding against the other accused. Hut where ! 
the maker is examined as a witness on behalf of the 
other accused it is admissible for the purpose of im- 
peaching his credit in respect of the later statement , 
made by him in his evidence in Court, under the provi- ; 
sions of S. l55. (^Pdtttrson and Guha^ JJ*) KERAT- ' 
ALI 7f. Empkror. 61 Cal. 967 -160 LC. 980 (2) -7 
R.C. 49-35 Cr.L.J. 1178=38 C.W.N. 1005 = 1934! 
Cr.O. 905-A.I.R. 1931 Cal. 616. j 

S. 25 — Excise Officer -‘Police Officer. I 

Full Bench'. Costello^ J.^ dissenting. — An Excise; 
Officer, who, in the conduct of investigation of an I 
offence against the Excise, exercises the powers confer | 
red by the Code of Criminal Procedure upon an officer i 
in charge of a Police Station for the investigation of a ! 
cognizable offence, is a Police Officer within the mean- ! 
ing of S. 25, Evidence Act. The legislature in using , 
the term “Police Officer” in S. 25 did not intend to ; 
exclude from its meaning Excise Officers exercising ; 
powers of detection and investigation of crimes com- ' 
mitted against Excise Laws. (Case-law discussed.) 
{A/uker/t, Coftello^ Mallik, Jack and S. K. Chose ^ //.) 
AMIN Shari FF v. Emperor. 61 Cal. 607 = 7 R.C. 9 
= 160 I.O. 561 (2) = 35 Cr.L.J. 1071 = 59 C.L J. 556 = 
38 C.W.N. 930 --=1931 Cr.O. 841-A.I.E. 1934 Cal. 
680 (F.B.). 

S. 25 — Excise Officer., tf Police Officer. 

Officers of the Excise I.lepartment are Police Officers 
for the purpose of S. 25. {Gruer^ A. J. C.) KaM- 
KARAN Singh z/. Emperor. 154 IC. 341 = 7 R.N. 
161 36Cr.LJ. 611 = 1935 Cr.O. 80-A.I.R. 1936 
Nag. 13. 

S. 26 — Excise Officei — Statement made to — Ad‘ 

missilnlity. 

Per Obiter. — By virtue of the .special powers conferred 
under the Bengal Excise Act, an Excise Officer is a 
Police Officer within the meaning of S. 25 and a confes- 
sion made to him is inadmissible in evidence. (^Lort 
IVilltatns and S. K. Chose., //.) IbrahiM AHMED z/ 
EMPEROR. 68 Cal. 1260 = 1311.0. 113 = 32 Cr.L J. 
640 = 1931 Cr.O. 414 = 35 C.W.N. 601-AI.R 1931 
Cal. 350. 

[Rel. 1935 N. 13 (14).] 

“S. 26 — Excise Sub-Jnspector — Admission to — 

Admissibility. j 

An admission of the accused to the Excise Sub-Ins- | 
pector is inadmissible under S. 25. (Staples, A. J.C.) 
Rajmal Oswal V. Emperor. 160 I.O. 1144 = 7 R. I 
N. 61 (1) = 36 Cr.L.J. 1233 = 1934 Cr.O, 668 (2)= ^ 
A-I-B. 1934 Nag. 136. 

— — S. 25 — Aio confession — Evidence regarding \ 

making of counterfeit com — .ddmissibiUty. ! 

A confession is an admission by an accused person in • 
a Criminal case. The making of a counterfeit coin is 1 
not a statement and hence the evidence of persons who 
say that the accused made counterfeit coins in their 
presence is not barred by S. 24, 25 or 26. (Bennet, J.) 
Brij Nandan V. Emperor. I.R. 1931 All. 602= 
133 1.0.154 = 32 Cr.L.J. 1006 = 1931 Cr.C. 9=AI. 
R. 1931 All. 9. 

S. 25— 'Police Officer:' 

The term “Police Officer” has not been defined any- 
where but there can be no doubt that S. 1, Police Act, is 
not exhaustive and the term is wide enough to include 
not only the persons enrolled uncfler the Police Act, but i 
also such persons as thtf Police Officers of the Indian i 
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States and possibly a police pate! of the Bombay Piesi- 
dency. The term “Police Officer” should not be read 
in any strict technical sense but in its more popular and 
comprehensive meaning, which connotes nothing more 
or less than a “member of the police force.” 1 Cal. 207, 
Rel. on. (Courtney 'Ferrell, C.J., and Fazl Alt and 
Agarzoala, J/.) KADHA KISHUN MaRWARI 7 >. EM- 
PEROR. 12 Pat. 46 = 34 Cr.L.J. 1 = I.R. 1932 Pat. 
299 = 140 I.C. 283 = 13 Pat.L.T. 627=1932 Cr.O. 
765 = A LR 1932 Pat 293 (SB). 

[Cons. 61 C. 607 (620, 645, 652, 659) (F.B.) R 1934 
P. 256 (257).] ■ 

S. 25— Police Officer— Political Afuharrtr Oght. 

A political Muharrir Oghi is a Police Officer within the 
meaning of S. 25 and hence no statement made before 
him by an accused peison by way of confession is 
admissible in evidence. (Fraser, J.(\ and Saaduddin, 
A./.c.) Abdul Hamid v. JCmperor. IR. 1933 
Pesh. 34 = 1441.0. 160 = 34 Cr.L.J. 804 = 1933 Cr.O 
589 = A IR. 1933 Pesh 38. 

S. 25— ''Police Officer'-Suh-nivisional Afairjs. 

irate is net. 

The term “Police Officer"' has not been defined .my 
where and must be taken not in any technical sense but 
in its more popular meaning. Hence in common 
parlance and among the generality of people, a Snb- 
i Divisional Magistrate cannot be taken to be a Polic^fe 
i Officer. He is a member not of the police Service but of 
j the Piovincial ('ivil Service, and much of his work is 
! judicial. (Conrtney-'Perrell, C, /.and JVtaide, J) 
! Srikant Das za Emperor. 160 I.O. 991=7R.P. 49 
I =35 Cr.L.J. 1217 = 1934 Cr.C. 626 = A LB. 1934 
I Pat. 256. 

• S. 25 — Record I nf^ of ton fessi on— Partial recoid 

I — Propriety, 

I Wheie the accusecl, after muidenng his wife, ran to 
I the police station and made a statement confessing his 
guilt and the lower Court recorded that statement up to 
; the point where the accused said he cut his wife, omit- 
1 ting that portion as inadmissible under the statute, 
i Held, the proper course for the Court would have 
i been not to have lecorded the statement at all. “ 'J'his 
I case brings out very clearly the absurdity of thestatutoiy 
I slur under which Ji dges labour in this country. The 
I statute in effect lays down that a Judge is incapable of 
I appraising the worth of a confessional statement made 
to the police — a function wliich in every other civilised 
country is left to the judiciary.” (Jackson and Cornish, 

I //.) (JURU.S\VAMY CHETTY V. EMPEROK. 1931 M. 
W.N. 726. 

S. 25— Recording of confession — Safeguards 

under S. 162, Cr, P. Code, not folloxOtd —Evidentiary 
value of confession, 

A confession recorded by an Excise Officer without 
the safeguard that are prescribed by S. 162, Cr.P. Code, 
is not of much evidentiary value. (Fort Williams and 
S.K.Ghose, JJ.') IBRAHIM AHMED V, EMPKRDR. 
68 Oal. 1260 = 131 LC. 113 = 32 Cr.LJ. 640 = 36 0 
W.N. 601 = 1931 Or C. 414 = AXR. 1931 Cal. 360. 

S. 25- Report by accused at police station con- 

tai nt ng confesst on — Ad mi ssi bility. 

Accused made a report at the police station that he 
had killed the deceased. The pro.secution relied on this 
for his conviction. 

Held, that the test for deciding whether the report Is 
or is not admissible in evidence is whether it is or is 
not in the nature of a confession, i.e., whether it 
supports any inference as to the guilt of the appellant 
and is relied upon as such, and that as it was relied 
upon by the prosecution as an ^admission of the very 
criminal act with which the appeJJant was charged and 
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for no other purpose it must be held to be inadmissible 
in evidence. (Case-law discussed). { B hide and Curne^ 
//.) GODHA Waryam V, Emperor. 6 1.R. (Lah.) 
260-146 I.O. 648-= 35 Cr.Ii.J. 143-34 P.LR 1000 
-1933 Or.0. 1287- A.I.E 1933 Lah. 899. 

Ss. 25 and ZO— Scope. 

Statement of an accused made at the police station 
against the co accused is inadmissible and cannot be 
used as evidence as against the co accused, {/at Lai, 
/.) KalIa Singh v. Emperor. 6 I.R. fLah.) 169- 
1461.0. 27-34 Cr.LJ. 1175 (2)-34 P.L.R. 259 = 
1933 Or.C. 312-A.I.R. 1933 Lah. 167. 

S. 26 — Ckaukidar — Extra judicial confession — 
Statement before village chauktdar — Admissibility. 

Under S. 26 only if the confessing accused is not in 
the custody of the police can any confession made by 
him to any third person be admissible in evidence. 
Where the evidence of the prosecution witnesses went to 
prove that the extra judicial confession itself showed 
that the accused was in the custody of the village chauki- 
dar when he admitted his guilt before certain villagers. 

lleld^ that the confession was not admissible in evi- 
dence. (^Bisheskwar Nath and Nanavutty^ JJ ) 
EMPEROR Z/. PanchaM. 8 Luck. 410-IR. 1933 
Oudh 208-1431.0 816 = 34 Cr.LJ. 653-lOO.W. 
N. 348-1933 Or.C. 379-A.I.R. 1933 Oudh 192. 

^ [D. 11 O W.N. 636 (644) ] 

— — — S. 26 — Chauktdar — Police Officer, 

A chaukidar is held to be a Police Officeri hence a 
confession to him by accused after arrest by the former 
is’ irrelevant. (^Srtvaitava and All sop, JJ.) JANGLI v. 
EMPEROR. 6 R.O. 384 --148 I.O. 475-35 Cr.LJ. 
664=110. W.N. 119-1934 Or 0. 99-A.I.R. 1934 
Oudh 19. 

— — S. 26 — Confession to Honorary Magistrate — 
Admisnlnlity, 

In the Punjab, Honorary Magistrates exercise their 
powers under Cr. P. Code and a confession made to 
such persons, is hit at by S. 26. {Currie an I Ahdtd 
Rashid, JJ.) HASHMAT KhaN v. EmPEKOR. 16 
Lah. 866 = 162 10. 998 = 36 Cr.LJ. 211 = 7 R.L 
348-37 P.L.R. 25 = 1934 Or O. 643-A.I.R. 1934 
Lah. 417. 

— S, -Confess! on made to persons taking part 
in investigation — Contradictory and discrepant stite- 
ment by such persons. 

Accused confessed his guilt to some pei sons who were 
taking part in the investigation; but they were not able 
to give out the exact confession made by the accused 
and theii evidence was contradictory and discrepant, 

Held, that even if the confession was legally admis- 
sible and not ba^'ied by S. 26, Evidence Act, it would 
not be 'Safe to base a conviction on such confession, and 
that as a rule of judicial prudence, it should be cor- 
roborated. 

Held, further, that the nieie existence of a slight 
motive was not sufticient corroboration, {^Har risen and 
Dalip Singh, JJ.) ALLAH DiTTA v. EmPEROR. 6 
R.L. 614 = 1481.0. 206 = 35 Or.L J. 623-36 P.L R. 
335 = 1934 Or.C. 21 -A.I.R. 1934 Lah. 8. 

3 26 — Confession — Mere presence of Magistrate 

— Accused under arrest and in the hands of Police 
Officers— No enquiry as to circumstances under which 
it is made — Inadmis.sible as evidence. See EvideNoE 
ACT. SS. 24 AND 26. AIR. 1935 Mad. 479. 

— — —3. 26 — Confession — Statement at the dock — 
Admissibility, 

A statement made by the accused at the dock before 
the Magistrate, if it amounts to a clear confession is 
certainly admissible in evidence agaiivit the accused; its 
value is not discounted by the fact that the accused was 
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at that time in the custody of the police. {fVallace and 
Jackson, JJ) CROWN PROSECUTOR v. PAKRI- 
SWAMI. 1930 M.W.N. 1249. 

*3. 26 — Confession made io Sub- Magistrate — 

, Presence of policeman --Admissibility, 

! Where the accused has made a statement to the Sub- 
! Magistrate confessing his guilt and there was no itregu- 
I larity in the manner of taking the confession, the mere 
I fact that a policeman in charge of the sub jail who was 
j not one of the investigating police was also present at 
I the time of the interview does not make the confession 
inadmissible. {^Jackson and Cornish, JJ.) RAYALU- 
i GADU V. Emperor. 1931 M.W.N. 723. 

S 26 — Custody — Meaning. 

Tfere must be tw’o things in order to amount to 
“custody”. First, there must be some limitation impos- 
ed upon the liberty of the confessor. Second, such 
limitation must be imposed either directly or indirectly 
by the police. The crucial test is whether at the time 
when a person makes an extra judicial confession he is 
a free man or his movements are controlled by the 
police either by themselves or through some other 
agency employed by them for the purpose of securing 
such a corifes*jion. {^Ferrers, J. C . and Mehta, A J.C.) 
Pharho V. Emperor. 26 S L E 302 = 141 I.O. 392 
(2) -34 Or.L. J. 147 -I.R. 1933 Sind 49 = 1932 Cr.O. 
810-A.I.R. 1932 Sind 201. 

S. 26 — “CustodJ — Meaning — Accused entrusted 

to mashirs during investigation — Confession to mashiis 
— Ad mi isihility . 

The Sub Inspector of Police handed over the accused 
to the custody of certain mashirs with instructions that 
they should not beallow'ed to escape and also with ins- 
tructions to asceitain from the accused the facts of the 
case. They were under close supervision under police 
instructions. 

Held, that confessions made by the accused to the 
mashirs at that stage should be left out of account as 
having been made while under police custody. Test as 
to ‘custody* laid down. {^Milne, J. C. and Rupchand 
A.J.C.) Haroonz/. Emperor. 141 1 C. 216-I.R. 
1933 Sind 33 (2) =34 Or.L.J 129 = 26 S.L.R. 1- 
1932 Cr.O. 685- A.I.R. 1932 Sind 149. 

-^3. Inducement — IVhen vitiates confession. 

Under S. 26 a bare possibility of an inducement 
having been offered is not sufficient ground for holding 
that a confession is irrelevant. It is only when it 
appears to the Court that the confession has been made 
as a result of some inducement held out by a person in 
authority that it becomes irrelevant. {Currie and 
Abdul Rashid^ JJ.) HaSHMAT KHAN v. EMPEROR. 
16 Lah. 866 = 36 Cr.L J. 211 = 7 R.L 348-37 P.L. 
R. 25 = 152 1.0. 998-1934 Cr.O. 643-A.I.R. 1934 
Lah. 417. 

— — S. 26 — Magistrate*' — If includes one in Native 
State. 

There is no reason to believe that S. 26, Evidence 
Act, does not include a Magistrate in a Native State. A 
Magistrate in a Native State is an officer who would 
come within the definition of “Magist.sate’* in the 
General Clauses Act, S. 3 (31). {Ferrers, J, C, and 
Aston, A.J.C.) Mahomed Bux v. Emperor. 161 1. 
O. 311 (2) = 7 R.S. 60 - 36 Or.L.J. 1328 = 1034 Cr.O, 
828 -A.I.R. 1934 Sind 103. 

'*3. 26 — Magistrate, Third Class, of Indian State 

— Confession made before — Admissibility of. 

Where every other formality under S. 164, in respect 
of a confession is complied with, the mere fact that the 
Magistrate before whom the confession was made was 
only a Magistrate of Third Class of an Indian State 
does not make it inadmissible in evidence. The officer 
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before whom the 'confession is made is a Magistrate 
withit> the meaning of S. 26, Evidence Act; and Magis- 
trates of foreign nationality are not excluded from the ' 
scope of Cr. P. Code. A.I.R. 1929 Mad. 487 and 22 
Bom. 235, Foil. {V oung and Bennet, //.) EmpeROR 
r. HtJLASi. I.R. 1933 All. 392=144 1.0.157 = 34 
Or.L jr. 704-1933 Or 0. 488 = A.I.B. 1933 All. 286. 

3. 26 — ATo confession — Making of counterfeit 

coi n — Evidence regxrdtnsf — Admissi bility. 

A confession is an admission by an accused person in 
a criminal case. The making of a counterfeit coin is 
not a statement and hence the evidence of persons who 
say that the accused made counterfeit coins in their pre- 
sence is not barred by S. 24, 25 or 26. (^Bennet^ /.) 
Brij Nandan V . Emperor. I.R. 1931 All. 602= 
133 I.O 154 - 32 Or.L J. 1006 = 1931 Or.0. 9 -= A I.R. 
1931 All. 9. 

»■■■■■ 'S. 26 — Oral confession before Honorary Magis- 

trate — Admissibtlttv, 

An oral confession made before an Honorary Magis- 
trate ia admissible under S. 26, Evidence Act. even 
though it has not been recorded according to S. 164, 
Cr. P. Code. {Bhtde and Currie, //.) ALLAH 
Bakhsh z/. Emperor. 6 I.R. (Lah ) 313 = 146 I 0. 
1061 = 35 Or.L J. 288-35 P.L.R. 115 = 1933 Cr.C. 
1411 = A.I.R. 1933 Lah. 956. 

S. 26 — Orat confession to Magistrate — Admissi- 
bility. 

Tlie oral confession to a Magistrate would clearly be 
admissible in evidence under the provisions of S. 26, 
Evidence Act, and cannot be affected by the provisions 
of S. l64, Cr. P. Code, which refer only to confessions 
w^hich are recorded, and not to oral confessions, {Smith 
and AlUopy //.) ItWARI v. EmperOR. 147 1 0. 
113 = 35 Or L.J. 303 = 6 R.O. 226-10 O.W.N. 923 = 
1933 Or 0. 1317 = A.I,R. 1933 Oudh 432. 

—— — S 2Q—Oral confession made to Magistrate while 
in police custody — Admissibility of. 

The only condition on which S. 26 insists is that a 
confessional statement nia ie by an accused person while 
in police custody should be made in the presence of a 
Magistrate. Where a Magistrate, to whom certain oral 
confessions were made by the accused, did prepare a 
memorandum of what was stated to him by the accused 
in order to help him to remember the things said to him, 
if he has to prove confession orally made to him, even 
though the confession was not recorded as such. 

Held, that the oral confession was admissible under 
S. 26. {Abdul Qadir and Monroe^ //.) RAM SiNGH 
V. Emperor. 6 I.R. (LaU.) 156 (2) = 145 I.O, 1029 = 
34 Or L.J. 1164 = 34 P.L.R. 896= 1933 Cr.C. 772 
(2) = A.I.R. 1933 Lah. 518 (2). 

' ' '*3. 26 — Oral confession to Magistrate soon after 

arrest — Admissibility. 

An oral confession made to a Magistiate soon after 
arrest when the police could scarcely have any opportu- 
nity to bring pressure upon the accused is admissible in 
evidence under S. 26. {Bhide and Currie, J f.) MaTI 
Ram Bhoja Ram v. Emperor. 147 I.O. 692 = 6 R.L 
423=35 Cr.L.J. 455 = 35 P.L.R. 201 = 1933 Cr.C. 
1513 = A.I R. 1933 Lah. 998. 

—3. 26 — Oral confession m%de to Magistrate — 
Validity. 

If a confession is made to a Magistrate himself, then 
that confession is obviously made “in the immediate 
presence of the Magistrate’* and the requirements of ! 
S. 26 are satisfied. {King an^ Bajpai, //.) SidheSH- I 
WAR Nath v. Emperor. 66 All. 730 = 1934 A.L J. - 
178 = 152 I.O. 174=7 R.A. 280^*36 Or.L J. 46 = 3 1 
A.W R. 459 = 1934 Or.O. 421-A.I.R. 1934 All. 351. I 
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~ ' -S. 26 — Oral confession — Proof. 

Oral confessions made to the Magistrate can be 
proved under S. 26. A I. R. 19.30 Lah. 534, Foil. 
{Bhtde and Currie, //.) SUCHA S[NGH v. EmPEROR. 
142 10 699 C2) = I.R. 1933 Lah- 241-34 Or.L J. 
379 = 34 P.LR. 405 = 1932 01.0. 626=A.IR. 1932 
Lah 488. 

[R. 35 P L.R. 201 (202).] 

—3. 26 — Police invest t git ion — Magistrate present 
—Evidence of Magistrate— A imisst bill ty. 

Where a Magistrate simply accompanies a police 
Officer while the Police Officer is making the investiga- 
tion, the evidence of tne Magistrate as to what happened 
IS not admissible under S. 26 {HiamatuUah and 
Bennet, //.) Mt. GajraNI v, Emperor. I R, 1933 
All. 414 = 144 I.O. 357 = 34 Or.L J. 764 = 14 LR 
162(Or.) = 1933 A.L. J. 1617 = 1933 Cr.C. 664 = Al‘ 
R. 1933 All. 394. 

3. 26— ‘ Police Officer' — Confession to fellow 

prisoners— Presence of policeman guarding lock-up. 

Where the accused in judicial lock-up made a confes- 
sion to fellow prisoners, the policeman whose duty it 
was to guard the lock up was present, 

Held, X\i\\ his presence did not make the confession 
inadmissible as accused was in magisterial custody as 
opposed to police custody. {Abdul Qadtr and Pangi 
Call, //.) Imam Din v. Emceror. 161 I.O. 894= 
7 R.L. 219 = 35 Or.L. J. 1432 = 1934 Or.O 142=AI 
R. 1934 Lah. 76. 

— — S. 26 — Presence of Court constable — Value of 
c onfesston. 

The mere fact that the Court constable w’as allowed to 
remain present while the accused were making their 
confessions before the Magistrate does not involve the 
total exHusion of the confessions from evidence, but it 
certainly detracts from theii evidentiary value. It can- 
not carry any weight as against any of the other 
accused except themselves. {Mahomed Afoor and Luby, 
//.) Barnabas 7^ Emperor. 152 I.O. 275 = 7 R p! 
163=36 Cr.L.J. 12 = 15 Pat L T. 711 = 1934 Or.O 
1243 = A.I.R. 1934 Pat 586. 

Ss 26 and 27 — Statement of accused not made 

voluntarily recorded after discovery of facts — Admissi- 
bility. 

The contents of a mahazar in so far as they are state- 
ments made by the accused, when such statement is not 
voluntary, and the statements leading to the discovery of 
facts, were recorded after the discovery, apparently by 
getting the accused to repeat the information which he 
had given at an earlier stage and which ha,d been acted 
upon, are inadmissible in evidence under Ss. 26 and 27, 
Evidence Act. The evidence of the statements made 
earlier, if at all, is relevant under S. 27. {Curgenven and 
Cornish. JJ.) KRISHNA AIYAR, /« re. 167 I.O. 
297 = 8 R.M. 137 = 36 Or.L.J. 1107 = 1935 M.W N. 
82=1935 Or.O. 742=A.I.R. 1935 Mad. 479. 

S. 26— Statement ivhen under custody ^Statem 

ments made to daroga. 

Statements made by the accused to the daroga, 
showing the place in the jungle where the occurrence in 
question, viz., taking away a female child and having 
sexual intercourse with her, took place, cannot be admit- 
ted in evidence they being in the nature of a confession 
made to a Police Officer while in custody. S. 27 has no 
application and would not make the statements admis- 
sible. {C. C. Chose and Panckridge, /J.) RaMaNI 
Mohan De v. Emperor. I.R. 1933 Oal. 482 = 143 
1.0. 797=34 Or.L.J, 638 = 1933 Or.O. 223=A.I.R. 
1933 Oal. 146. ' 
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—— — S. 27 — Accused under detention as suspect — 
Statement leading to discovery of murdered body — Ad- 
missibility, 

Where the accased was under detention as a suspect 
Shamil Taftish (he was formally arrested after the body 
was exhumed) when he made a statement about the 
burial of the body of a murdered peison and pointed out 
the manure heap wherefrom the body was discovered 
directly in consequence of that statement, such statement 
is admissible. 9 Lah. 67l, Ref. (Coldstream, /.') 
Nawau Din v. Empkror. I.R. 1933 Lah. 412 (1)= 

1441.0. 12 = 34 Or LJ. 683 = 34 P.L.R 637 1933 
Or.O. 769 = A.I.R. 1933 Lah. 616. 

3. ^-^Applicability — Fact previously discovered 
by police. 

S. 27 of the Evidence Act permits as much infor 
mation to be admitted in evidence “as relates distinctly 
to the fact thereby discovered”. If a fact has been 
previously discovered by the police the section would 
not apply. (Young, C.J. and Addison, /.) ChakaGK 
Din Emperor. 163 I.O. 22%=1 R.L 411 = 36 
Or.L.J. 313 = 36 P.LR. 40 = 1934 Or.O. 1121(2) = 
A.l.R. 1934 Lah. 786. 

3. 27 — Applicability — Pfon discovery of in 

criminating matter. 

S. 27 of the Evidence Act has no application when 
nothing in connection with the ciime is discovered as a 
result of the information given by the accused. (Raza 
and Pull an, / J.) DWARKA 7/. EmPKROR. 6 Luck. 
476 = I.R. 1931 Oudh 199 131 I.O. 439 = 32 Cr.L.J. 
697 = 14 O.L J. 210 = 8 O.W.N. 107 = 1931 Or.O. 241 
= A.I.R. 1931 Oudh 119. 

*“3. 27 — Applicability — Several accused chat ged 

of theft merely restoring propet ty — No statement made 
by any one of them — Value of evidence. 

Where a number of accused are charged of theft 
and all that the evidence shows is that all the accused 
went together with the Police Officer and took out the 
property fiom the place where it was buried at one and 
the same time, ljut theie is no evidence to show that 
before they took out the property they or any one of 
them said where it was buried, the stolen property taken 
out by them from the place wffiere it was hidden cannot 
be said to Iaj discovered in consequence of the informa- 
tion given by them within S. 27, and the fact that all 
the accused go together and take out the property has no 
value against any one of them. 10 S.L.R 7, Ref. (Rup 
chand and Milne, A.J.Cs.) DiTO v. EMPERC)R. 136 

1.0. 267 = 33 Or. L.J. 106=I,R. 1932 Sind 27 = 1931 
Or 0. 625 = A,I.R.1931 Sind 164. 

3. 27 — Applicability — Statement made to daroga 

— Accused showing the place of occurrence — Not admis- 
sible — S. 27 not applicable. See EVIDENCE ACT, S. 2 7. 
A J.R 1933 Cal. 146. 

Ss. 27 and 8 — * Articles produced by several 
accased jointly — Inference fiom conduct — Evidence — 
Nature of and mode of leading. See EVIDENCE ACT, 
S. 8. 39 O.W.N. 368. 

— S. 27 — Confession to Honorary Magistrate — 
Admissibility . 

A confession of guilt made by an accused person to an 
Honoiary Magistrate is admissible in evidence against 
him when the evidence shows that the Magistrate was 
not deputed by the police to question the accused but 
was only asked to summon the accused and to ascertain 
the truth from him. (Broadway and Monroe, J jf) 
Ata Mahomed 7'. Emperor. 33 P.L.R. 217=I.R. 
1932 Lah. 604 = 1381.0. 497 = 33 Cr.L.J. 632 = 1932 
Or.O. 326 = A.I.R. 1932 Lah. 261. 

“S. 27 — Confession othetwise irrelevant — Ad- 
missibility. 
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S. 27 does not operate to make adn.issible in evidence 
a confession w^hich would be otherwise irrelevant under 
S. 24. S. 27 w'ould make admissible only that part of 
the confession in consequence of which a fact deposed 
to was discovered. (Currie and Abdul Rashid, J J.) 
IIashmat Khan v. Emperor. 15 Lah. 866=36 
Cr.L J. 211 = 7 RL. 348 = 37 P.L.R. 26 = 162 1.0. 
998 = 1934 Or.O. 643- A.l.R. 1934 Lah. 417. 

3. 27 — ^^Custody* — Meaning — Suspected offender 

not in custody — Statement by — Admissibility. 

For the purposes of S. 27 of the Evidence Act the 
word ‘custody* does not necessarily mean detention or 
confinement, but submission to custody by word or action 
under S. 46 (1), Cr. P. Code, may be taken to amount 
to custody. Where the accased, who was suspected after 
the first report had been made, made a statement and 
pointed out the dead body to the police and his name 
was subsequently mentioned in the second report. 

Held, that he accused w’as not in police custody at 
the time he made the statement nor was he an accused 
person in the light of the first information report and 
that the statement preceding the lecovery of the dead 
body W’as consequently not admissible under S. 27. 
(Abdul Qadtr, J.) JAI.LA v. EmpeROR. I.R. 1931 
Lah. 366=131 I.O. 93 = 32 Cr.LJ. 660 = 32 P.L.R. 
347=1931 Or.C 634=A.I.R. 1931 Lah. 278. 

[F. 15 L. 310 (313).] 

3, 27 — Custody of police — Person suspected and 

treated as accused. 

Where a person had been suspected from the beginn- 
ing itself and was treated as accused person and was not 
kept under much restraint as he could hardly have 
absconded. 

Held, that he was in custody of police and statements 
leading to discovery of things were admissible. (Abdul 
Qadtr and Rangt Lai, J/.) Mt. AiSHAN HiRI v. 
Empkror 15 Lah. 310 = 152 I.C. 206 = 36 Cr.L.J. 
14 = 37 P.L.R. 67 = 7 R.L. 263 = 1934 Cr.C. 330 = A. 

I. R. 1934 Lah. 160 (2). 

——3. 27 — Custody of Police Officer — Self accusation 
before Police Officer. 

When a person states that he has done certain acts 
which amounts to an offence he accuses himself of 
committing the offence, and if he makes the statement 
to a Police Officer as such, he submits to the custody of 
the officer within the meaning of S. 46 (1), Cr. P. Code, 
and is then in the custody of a Police Officer within the 
meaning of S. 27, Evidence Act. (Courtney-Terrell. C . 

J. , Scroope and Agarwala, //.) S ANTOKHI BeLDAR 
TL Emperor. 12 Pat. 241 = I.R. 1933 Pat. 139= 142 

I.O. 474 = 34 Or.LJ. 349 = 14 Pat.L.T. 82 = 1933 
Or.C. 404 = AXR. 1933 Pat. 149 (S.B.). 

3, 27 — **FacP^ — Meaning — Statements of accused 

while in police custody — Proof of relevant fact. 

The accused was tried and convicted for an offence 
under S. 302, I. P Code, The prosecution case was that 
the deceased, a woman who w’as living with the accused, 
had been strangled to death by him. It was alleged that 
on the next morning the accused bought a coir mattress, 
from a shop, had it carried to his house by a cooly 
woman and put the dead body in a parcel made of that 
mattress and sent the parcel by railway. While in the 
custody of the police the accused made certain state 
ments with reference to the purchase of the coir mattress. 
The statements made by the accused while in the police 
custody were otherwise corroborated by the evidence of 
the prosecution witnesses and the entire evidence formed 
the basis of the convictiori. 

Held, that the statements made by the accused 
amounted to confessions, but they were rendered ad- 
missible in law because they led to the discovery of a 
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relevant fact, nandely, the purchase of the coir mattress 
by the accused. Meaning of the word "fact" in S. 27, 
Evidence Act, discussed. (JOornisk, Burn and fjiish- 
mana Rao, fj.) EMPKROR v. RAMANUJA AIYENGAR. 
.68 Mad. 612 = 158 1.0. 764 = 8 E.M. 331 = 36 Or L.J. 
1442C2)=42 L.W. 124 = 1934 M.W.N. 1479 =1936 
Cr.O. 728=A.I.E. 1985 Mad. 528=68 M.L.J. 

(Supp.) 73 CF B.). 

■■ M , 27 — Information by more than one accused — 

First person as informant. 

The Sub-Inspector called the three accused persons 
one after the other and all of them said the same thing, 
that some of the stolen articles were at particular places 
and sonie of them were later on discovered. 

Held, that the only person who gave information 
leading to the discovery was the first accused. 1931 
M. Cr. C. 123, Foil. 

Semblei — In a suitable case it is possible to ascribe to 
more than one accused the information which leads to 
discovery under S, 27. {^Krishnan Pandalai^ Jf) 
RanGIAH Chetti V. EMPEROR. 1932 M.W.N. 113. 

S. 27--“ Police custody** — Meaning— Police 

surveillance^ if sufficient. 

The expression ‘police custody* in S. 27 does not 
necessarily mean formal ariest. It also includes some 
form of Police surveillance and restriction on the move- 
ments of the persons concerned, by the police. {^Cold- 
stream and Jai Pal, JJ>) GUKDIAL SiNGH v. 
Emperor. I R. 1932 Lah 678 = 33 Or.Ii.J. 766 = 
139 1.0.429 = 33 P.L R. 826^ 1932 Cr.O. 916=A.I. 
E. 1932 Lah, 609. 

[Rel8 Luck. 410 (418)] 

27 — Police custody— tP^hat amounts to. 

Where a Police Officer, although he arrested a person 
charged with being in possession of cocaine after the 
finding of the cocaine with him. intei viewed the accu.secl 
and was with him fora con ideiable time and w’alked 
with him to the place wheie the accused pointed out the 
spot whtre the cocaine might be found. 

Held, that the accused was in police custody at the 
time when he made the statement as to the spot where 
the cocaine could be found and his statement was ad- 
missible under S. 27. {Pearson and M. C. Gho^e, J J f) 
SuDAM Chandra Bag 2 /. Emperor. I.R. 1983 Cal. 
494=144 I.O. 74 = 34 Cr.L J. 676 = 1933 Cr.O. 226 = 
A.I.R. 1933 Cal. 148. 


S. ^1— Retracted con fesuon— Hatchet found in 

a place accessible to others — Corroborative value of. 

A hatchet was produced three days after the muider 
anci from a place wffiich was accessible to others. The 
accused w’as not the only person who was alleged to 
have taken part in the murrler, but admittedly there 
were three persons concerned in it and the confession 
which itself was not voluntary and true was also retracted. 

that taking into consideration all the circum- 
stances of the case, the production of the hatchet by the 
accused from a place, which w^as accessible to others as 
'Well, had very little or no corroborative value on the 
charge of his being one of the murderers, and that 
be was entitled to the benefit of a reasonable doubt. 
{Rupchand, J C, and Lobo. A. /. C.') E^1PERC^ v. 
Khairmahomed 6 I.R. (Sind) ^7 = 35 Cr L J. 17 
= 146 I.O. 180 = 1933 OrC. 1043 =A.IR. 1933 Sind 


313 (2). 

S 27—Scope. 

The general rule that statements made by accuseci 
persons to the police in the course of ari investigation 
cannot be proved does not affect the special exception to 
that rule remaining in force by force of S.27. Staternents 
admissible under that section can jptill be proved: but 
all other statements of acjcused persons made to the 
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police in the course of an investigation are shut out, 
{Reilly, Ananiaknshna Ayyar Sundaram Chetty, //.) 

SVAMO Maha Patro V. Emperor. 65 Mad. 903 = 
I E. 1932 Mad. 338 = 33 Cr.L.J. 418 = 137 I.O. 9 = 
1932 M.W N. 305 = 36 L.W. 705 = 1932 Cr.O. 366 = 
A.I.R. 1932 Mad. 391 = 62M.L.J. 742 cr.B.). 

S. 27 — Scope — Incnminating statement by acc us- 

ed leading to a discovery — Admissibility. 

Where the accused has made a statement of a self- 
incriminating nature, in consequence of whicfi a disco- 
very was made, only so much of the statement as relates 
to that fact is admissible but not the rest of the incri- 
; minating statement. Rut the protection given to the 
j accused by Ss, 24, 25 and 26 should not be depen- 
I dent on the ingenuity of the Police Officer or the folly of 
the prisoner in composing the sentence w hich conveys 
the information. On the other hand the statement made 
to the police Officer cannot be garbled so as to be ren- 
dered absolutely innocuous to the prisoner and removed 
entirely from the nature of a confessional statement. 10 
Lah. 283 (F.B.). Kef. to. Where the accused had 
made a statement to the police to the effect that he had 
put the corpse of the victim in a colliery mine and in 
consequence of this information, the dead body was 
found in the place indicated, held, the statement was 
receivable in evidence. 34 C.W.N. 106, Comm. upon. 
{Fazl Alt and Scroopc, //.) SONARAM MAHTON 7/, 
2 /. Emperor. 10 Pat. 153 = I.R. 1931 Pat. 237 = 
131 I.O. 797=82 Cr.L J 792=12 Pat L.T. 481 = 

1931 Cr.O. 385--A IR. 1931 Pat. 145. 

[Rel.] 31 N.L.R. 256(259).] 

— S. 27 —Scope — Statements by accused persons — 
Cr. P. Code {V t?/" 1898), 6'. 162. 

In regard to statements made by accuseii persons the 
j Cr. P Code dce< not in S. 162, as amended 
by Act XVIII of 1923, alter the provisions of S. 27, 
Evidence Act. There is no contradiction in the two 
sections as S. l62 doe;> nf)t apply to statements by ac- 
cused persons. {Young and Rennet, //.) EMPEROR 
V. FaUJDaR. 65 All. 463 = 6 IR. (All ) 43= 144 I C. 

I 1021 (2) = 34 Cr.L.J. 876 = 1933 ALJ. 1518 = 14 L. 
R. 163 (Cr ) - 1933 Or.C. 746 = A.I.R. 1933 All. 440. 
j [R. 1934 R. 78(80)] 

I " ■ S. 27 — Scope — Statement hy accuse I to polue — 

I Admissibility. 

I R. 27 of the Evidence Act makes admissible only 
I statements by an accused person to the Police as a con- 
i sequence of which facts are discovered. This does not 
i nie-an that any statements made by an accu*‘ed person 
j antecedent to the discovery are admissible. {IVeston, J. 
C.) ram Sahai V. Fmpekor. 1936 A M L J. 32. 
S. 27 — Self -incriminating statement — Admissi- 
bility. 

Where the accused makes a statement, that he and 
another accused hid the ornaments belonging to the 
person, who was murdered in a particular place, the 
statement is admissible under S. 27. {Beasley, C.J. 
and Reilly, J.) Nakayana v Empkror. 66 Mad. 281 
143 I.C. 46 = 1 R. 1933 Mad. 261=34 Cr.L J. 481 = 

1932 MW.N 801 = 37 L.W. 220=1933 Cr.C. 289 = 
A.I.R. 1933 Mad. 233 = 64 M.L J. 88. 

S. 27 — Statement of accused leading to discovery 

of fact— Admissibility. 

It is a generally accepted principle that only that part 
of the statement of an accused person which leads to 
the discovery of any fact by the police is admissible in 
evidence and no more. {Mehta. A J.Cf) GhandaLAL 
Kalidas V. emperor. 28 S.L.R. 41 = 164 I.C. 1038 
= 7 R S. 181 = 36 Cr L J. 704 = 1934 Cr.C. 1261 = A. 
I.R 1934 Sind 169.* 
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— S, 27 — Stattment of accused to police — Admissi* 
bility — Cr. P, Code^ S, l62, 

S. 162, Cr. P. Code, applies to the statements of per- 
sons examined as witnesses by the police in the course 
of an investigation and not to the statement of an 
accused person. Where the accused who is charged 
under S, 411, I. P. Code, for dishonestly receiving a 
bullock knowing it to be stolen property, states to the 
police that he purchased it from a ceitain person, his 
statement, although not barred under S. 162, Cr. P. 
Code, would not be admissible under S. 27 of the 
Evidence Act, if it is held to be of the nature of a con- 
fession as to his being in possession of the bullock, if no 
material fact is discovered in consequence of the infor- 
mation received. ( Add/ fo/i, /.) MAHOMED EmpEROR 
156 I.C. 260 - 36 Cr L J. 697 - 7 B.L. 674 = 36 P.L.R. 
738 = 1934 Cr.O. 1009=A.I.R. 1934 Lah. 696. 

— — S. 27 — Statemeuts not directly btaring upon dis- 
covery — Admissibility of. 

Only statements which ilireclly bear on the discovery 
of property are admissible under S. 27 and that confes- 
sional statements not directly bearing upon the discovery 
are inadmissible. Two guns said to have been used in 
dacoity and taken on loan by two accused w'ere, on in- 
formation given by the accused that they used them in 
the dacoity, recovered from persons who were both 
licence holdeis and held licence covering the guns re 
covered from them, 

lA’ld, it could not by any stretch of imagination be 
held that there was any discovery in the case of these 
guns within tlte moaning of S. 27, 10 Lah. 283, Foil. 
(Staples, A.y.C.) llALA IIUDDAU KMPEKOK, 148 1. 
0. 167-6 »,N. 167-36 Cr.L.J. 694 = 1933 Cr.O. 936 
= A.I.R. 1933 Nag. 262. 

— — "" S. 27 — Statement — Plxtent of admissibility — 

Compound statement — Kelattuff to dacoity, 

S. 27 IS both in form and in substance, a proviso to 
the preceding sections. The fact discovered within the 
meaning of the section must be some concrete fact j 
to which the information diiectly relates. If an 
accused gives information to the police in a from ' 
which divides the information under several heads, that 
which directly leads to the discovery will be admissible 
and the other heads will not be. If on the other hand, 
he makes a*^ compound statement, the Judge, before he 
records it as evidence or leaves it to the jury, should 
divide the sentence into what aie really its component 
parts and only admit that part which has led to the dis- 
covery of the particular fact. If the accused said: “I 
will produce the shaie I received in such and such a 
dacoity”, the facts that there was a dacoity, that the 
accused took part in it and that he got pait of the pro- 
perty are not admissible but the statement, as to where 
the property is, will be. 14 P. 260 (F. IL), Ref. 
(Beaumont, C.f. and Broomfield, J,) EmPEROR v, 
Ganu Chandra. 66 Bom. 172= I.R. 1932 Bom. 232 
= 1371.0.174-33 Cr.LJ 396 = 34 Bom L.B. 303* 
1932 Cr.O. 328 = A.I.R. 1932 Bom. 286. 

[R. 36 Pom.L.R. 384 (385).] 

— S. 27 Statements — Kxtent of admissibility — 
Statements of four persons. 

When statements are made by four persons to the 
same effect leading to the discovery of some fact, only 
the statement made by the first individual and only so 
much of it as related distinctly to the fact discovered 
can be admitted. The statements of the others cannot 
be used in evidence. (Rankin, C, /. and C. C. Chose, 
/.) Durlav Namasudka V. Emperor. 59 Cal. 
1040 = 36 C.W.N. 373=1932 Cr.C. 266 = I.R 1932 
Cal. 417 = 138 I.C. 116 = 33 Cr.L.J. 546=AIR 
1932 Oal. 297. 
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S. 27'-—Slaeement having indi red} effect— Admis^ 

sibtliiy. 

Only statements bearing directly on the lecovery of 
property are admissible. Where therefore A stated that 
he handed on the property to B and B stated that he 
handed on to C and C to D and D to E, and recovery 
was made from E, the statements of A, B, C, D have 
no direct bearing on the recovery of the property, 
although they may have had an indirect bearing in 
giving the police a fresh starting point for investigation 
and they cannot be admitted. (Gnile, J, C.') MagaN- 
LAL Bagdi 2/. Emperor. 30 N.L.B. 269 = 150 1.0. 
623=7 B.N. 10 = 35 Cr.L.J. 1097 = 1934 Cr.O. 276 = 
A.I.R. 1934 Nag 71. 

S. 27 — Statement leading to discovery made 

before arrest — Admissibility, 

Rankin, C. J. — S. 27 is not a mere proviso to S. 26. 
It cuts down the operation of Ss. 24 and 25 as well. 
Though it begins with proviso, S. 27 is an indepen- 
dent section and it repeats some of the conditions men- 
tioned in S. 26. Redrafting of Ss. 24 to 27 is recom- 
mended Chose, /. — S. 27 is one of those sections which 
controls the earlier sections, namely Ss. 24, 25 and 26, 
A statement made to the police by the accused prior to 
his arrest when he was not in police custody is not 
admissible in evidence, though something is discovered 
as a result of it. (Rankin, C. /. and C. C. Chose, /.) 
Durlav Namasudra z/. Emperor. 69 Cal 1040 = 
I.R. 1932 Oal. 417 = 1381.0. 116 = 33 Cr.L.J. 546 = 
36 C.W.N. 373 = 1932 Cr.C. 266 = A.I R. 1932 Cal. 
297. 

8. 27 — Statement leading to discovery of pro- 

perty — Admissibility. 

Where an accused person offers to indicate the place 
where stolen property is concealed, and takes the police 
Sub Inspector to the spot, namely, a locked room, and 
after enteiiiig the same retrieves the property from 
underneath a pile of firewood in the presence of the 
Sub-Inspector, such statement is admissible in evidenc*? 
under S. 27 of the Evidence Act. (Grille, /. C.) 
Baliram V. Emperor. 1621.0.779 = 37 Cr L.J 718 
= 8 R.N.285(2)=18N.L J. 342. 

8. 27 — Statement Uading to discovery — State- 
ment containing other information — Admissibility of — 
Extent of. 

Although a series of statements may be made as if in 
one sentence to the Police Officer, the Court should 
dissect them and admit only such portion of that 
statement as directly led to the discovery of the thing. 
If a single statement contains more information than is 
contemplated by S. 27. the whole statement is not 
admissible but only the particular information which led 
to the discovery. Where the accused told the police 
that the throat was cut with a knife w’hich was washed 
and kept on a paniara of the mori in the kitchen only 
the latter portion and not the former is admissible 
under S. 27. (Kania,J.') EMPEROR z/. SALVE, 161 
I.C. 883 = 7 R.B. 93= 35 Cr.L.J. 1444 = 36 Bom.L.R. 
384 = 1934 Cr.O. 886=A.I.R. 1934 Bom. 233. 

8. 27 — Statement to police — Discovery of dead 
body by independent means — Admissibility of statement. 

Even where the accused is the first person to inform 
the Police Sub-Inspector about the presence of a dead 
body in the well, it cannot be said that the body was 
discovered in consequence of that information within the 
meaning of S. 27, where the body in the well was in 
fact discovered by some one else, before the statement 
of the accused though not to the knowledge of the 
police. (Agha Haidar and Rangi Lull, / J.) Har 
NARAIN V. EMPERdR, 152 I.C. 565 = 7 R.L. 290 = 
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36 0r.L.J. 189-56 P.L.E. 203-1934 Cr.O. 646 = 
A.LE. 1934 Lab. 313. 

S. 27 — St net construction — Statement as to 

weapon wttk which murder was committed — Admissiin- 
Itty. 

Per Smithy S. 27 must be construed strictly and 
the statement that the hatchet produced was the one 
with which the murder was committed should not be 
allowed to come in evidence as it did not lead to the 
discovery of the hatchet. 

Per Aiisopy J . — The witness should as far as possible 
depose to the actual words used by the accused person, 
and if the words are, for instance, “the hatchet with 
which the murder was committed is in a nala, there is 
no reason why the words” with which the murder was 
committed,*’ should be left out of the sentence in which 
the necessary information is given. If it was the inten- 
tion of the legislature that words of this kind should be 
omitted, it is difficult to understand why the words 
“whether it amounts to a confession or not” should ■ 
have been included in S. 27, because it is hard to con- | 
ceive of any case where a bare statement that a certain 
article was in a certain place or in the possession of a 
certain person would amount to a confession at all. If 
all that a witness can prove is that the accused person 
said that a certain article was in a certain place that 
would amount to little more, if anything, than saying 
that the article was discovered in consequence of infor- 
mation given by the accused. {Smith and All sop ^ //•) 

Khitali Emperor. 6 1 E (Oudh) 190 = 35 Cr.L. 
J. 192=146 1.0. 905 = 10 O.W.N. 937-1933 Cr.C. 
1277 = A.IE. 1933 Oudh 404. 

— — Ss. 28 and 80 — Confession containing memo- 
randum under S, 164 (3) of Cr. P. Code Regulation — 
Proof of. 

When a confessional statement contains a memoran- 
dum as required under 164, Cl. '(3) of the Cr. P. 
Code, a presumption arises that all the formalities have 
been performed and it is admissible without further I 
proof. When the confession is tendered in the Sessions I 
Court, it proves itself under S. 80 of the Evidence Act I 
without calling upon the Magistrate who recorded it. | 
89 I. C. 897; 53 Cal. .350; ll9 1,C. 193; 119 I.C. 325 
and 120 I.C, 257, Foil. {Srinivasa Jytr, O. C. J, and 
Mahadevayya, /) PAD.MAMMa z/. GOVERNMENT OF 
MYSORE. 10 Mys L J. 386. 

S. 2^— Effect of S, 164, Cr, P, Code— Statement 

not duly recorded — Admissibility, 

The provisions of S. 164 do not affect the provisions 
of S. 29, Evidence Act, and therefore a confession 
cannot be excluded from evidence as irrelevant merely 
because all the provisions of S. 164 were not carefully 
complied with. {Smith and Allsop, //.) KhiTALI v. 
Emperor. 6IE(Oudli) 190 = 146 I.O. 905=36 
Cr.L.J. 192 = 10 0. W.N. 937 = 1933 Cr.C. 1277 = A. 
LE. 1933 Oudh 404. 

Ss. 29 and 26 — Statements by accused to Magis^ 

irate when produced by police for remand — Admissibi- 
lity of. 

Statements made by the accused to a Magistrate 
when produced by the police for purposes of remand are 
admissible. 55 M. 711 and A.l.R. 1933 All. 440, Ref. 
{Dunkley.Jf) NOA PO DWE z/. EMPEROR. 6 E E. 
266 = 148 1.0. 1002 = 35 Cr.L.J. 823 = 1934 Cr.C. 401 
=A.IE. 1934 Bang 78. 

— — S. 29 — Voluntary confession — Failure to ad- 
minister caution — Admissibility of confession, 

A confession is proved to, have been made voluntarily 
is not inadmissible merely because the accused was not 
warned by the Magistrate that he w’as not bound to 
make such confession. The provisions of S. 164, Cr, P. 


} EVIDENCE ACT (1872), S. SO. 

[Code, are in this respect in conflict with those of S. 29 of 
the Evidence Act but on a question of the admissibility 
of a particular piece of evidence, it is the Evidence Act 
that prevails. 31 A. 592 (F.B.), Ref. {Waller and 
JCrtshnan Pandalat, //.) VELLAMOONJI GOUNDAN, 
In re, 66 Mad. 711 = I.E. 1932 Mad. 469 = 137 I.C. 
863 = 33 Cr.L. J. 626=1932 M.W.N, 449- S6 L.W. 
642 = 1932 Cr.C. 412 =-A.I.E. 1932 Mad. 431 = 62 
M.L.J. 559. 

— S. 80 — Applicability — Proceeding under S, llO, 

Cr, P, Code. 

There is no reason to hold that S. 30 of the Evidence 
Act may not \ye applied to a case where there is a pro- 
ceeding under S. llO, Cr. P. Code, against a number of 
persons, one of whom has made a confession implicating 
other persons, W'hose conduct is also the subject of an 
enquiry. {Sennet, J,) KiCHPAL SINGH v. EmpkkoR. 
67 All. 312 = 7 E.A. 40:i = 36 Cr.LJ. 198 = 152 I.C. 
881=1934 A.L.J.1170-4 A.W.E. 42=15 LE. 163 
(Cr.)=1934 Cr.C. 1246 = A.I.E. 1934 All. 927. 

— S. 30 — Approver — Evidence of — Cot roboration 
by confession of co accused. 

Obiter, — Though the confession of a co-accused is by 
itself of too weak a character to found a conviction of 
the other co- accused on it alone, where such co accused 
has struck to it throughout the trial and has paid the 
penalty by receiving the punishment without filing an 
appeal, it can be used to strengthen the evidence of th<^ 
accomplice by corroboration of some facts of the story 
told by him. Where the evidence of the approver is in 
conflict with the confession of the accused, that portion 
of the evidence of the approver may be rejected as un- 
reliable; and where the evidence of the approver is in 
conformity with the confession of the co-accused, it may 
be deemed to receivecorroboration to that extent and may 
justify the conviction of the other accused. {Nanavutty, 
/.) Beni Madho v. Emperor. 9 Luck. 22=6 l.E. 
(Oudh) 209 = 146 10. 1064 = 36 Cr.L.J. 273=10 
O.W.N. 688 = 1933 Cr.O. 976 = A.I.E. 1933 Oudh 
366. 

-S. 30— Apprerver — Evidenie of-— Rejected against 

one accused — Use against others. 

Where the evidence of the approver is eliminated as 
against one of the accused whose name has been falsely 
substituted by the approver, the whole fabric must fall 
to the ground and it should not be accepted even against 
the other accused, though to some extent it is corro- 
borated by independent testimony. {Tek Chand, y.) 
Emperor v. rai Singh nakain Singh. 6 l.E, 
(Lah.) 264 = 1461.0 666 = 36 Cr.L.J 137 = 34 P.L. 
E. 1010 = 1933 CrC. 1116 = A.I.E. 1933 Lah. 871. 

—— — S 30 — Approver — Evidence of — Use against co- 
accused — Corroboration — Strict preof. . 

There is no rule of law which prevents the evidence 
of an approver from being corroborated by the con- 
fession of a person, who is being tried jointly with the 
accused for the same offence, implicating both himself 
and the accused. This principle would apply even where 
both the approver and the confessor subsequently retract 
their statements. The Court however should scrutinize 
such corroboration with great care. {Otter and Baguley, 

yy.) nganyein z/. Emperor. 11 Bang. 4=1.E. 
1933 Bang. 29 = 142 I.C. 87 -- 34 Cr.L.J. 286 = 1933 
Cr.C. 452= A.I.E. 1933 Bang. 67. 

S. 30 — Co accused — Confession of — Admissibi- 
lity. 

The confession of a co accused can be treated as evi- 
dence against an accused person in British India. The 
words “may take into consideration” mean may treat as 
evidence. The weight that is to be attached to it as 
evidence against th^ accused, how^ever, depends on the 
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circumstances of the particular case. Nor is there any 
provision in the Act to the effect that the confession of 
one co*accused implicating the accused cannot be corro- 
borated by the confession of another co accused which 
also implicates the accused. The English law on the 
point is different but cannot be resorted to in construing 
the relevant sections of the Evidence Act. 4 Cal. 492. 
Kef. C./., Mya Bu and Baguiey, JJ,) AUNG 

Hla Empkror. 9 Rang. 404^136 1.0. 849=33 
Cr.LJ. 2Q5-I.E. 1932 Rang. 66 = 1931 Or C. 875 = 
A.I.R 1931 Rang. 236. 

[r 1 1 K. 4 (7); 143 I.C. 142; 144 I.C. 829 (830) (R.) 
Not F. 14b I.C. 701 (703) (N.) R. 146 I.C. 303 (304) 
(N.) 0ist. 62 819 (825, 831) F. 62 C. 2i8 (247).] 

——^3,30 — Co accused — Confession of — Admissibi- 
lity. 

A confession made by one ac<:used may be used 
against his co-accused only in this way if there is evid- 
ence against the other accused concerned, then the 
confei»sioii m ly, if it thinks fit, be taken into considera- 
tion as a reason f(jr believing the truth of that evidence, 
but nothing supplied in the confession alone can be 
used as evidence against the accused who has not made 
it. {Rt'illy^ C. J. and Shankaranarayana Rao^ /.) 
Sanna IIuduoa V. Government of Mysore. 13 
MysLJ. 69=39 Mys H O.R. 1189. 

-S. 30 —Co accused — Confession of — Admisstbi- 

fity against another. 

When an accused person in his statement or confes 
sion imputes the commission of an offence to his co- 
accused but does not implicate himself as fully and sab- 
.stantially as he does his co-accused, the said statement 
cannot be used as evidence against the co-accused. 
(/l/<’U/*f, C.J. ant Sen. J.) EMPEROR ShamBHU. 
54AU. 350--IR 1932 All 102-- 135 I.O. 838 = 33 
Cr.LJ. 201=1932 ALJ. 162 = 13 L R. 48 (0r.) = 
1932 CrC. 226 ^AI.R 1932 All. 228. 

[R 11 O.W.N. 1012(1019).] 

■—■■3. 30 — Co-accused — ■ Confession of — Admissibi- 
lity — Conditions. 

This section introdui'es a departure from the ordinary 
rule relating to the admis-sibility of evidence and must 
be strictly construed. Before any statement made by 
one of the accused persons tried jointly with the others 
can betaken into consideration against such others, it 
must fulfil tw’o conditions; (,/) it must be a confession of 
guilt affecting himself equally with the others; and {b) 
it must be pioved against those persons who are jointly 
tiled with him. The w’ord “proved” means proved 
before the prosecution case conies to an end, either 
pioved in the coarse of the prosecution case or proved 
in some ptoceeding pievious to the trial. (^Din hfahomed, 
J/.) NAW\tn/. Emperor. 159 I.O. 381 = 37 CrL. 
J 75 = 8 BL 383 = 1935 Cr C 31 = A.I.R. 1936 Lah. 
36. 

— S 30 — Co accused — Confession of— Conviction on 

basis of — U^aliiy. 

It would be far too dangerous to consider that a con- 
fession of a co-accused amounts to evidence against a 
pjrson. It is not so staled iincler S. 30 of the Evidence 
Act and it has long been settled law that a conviction 
cannot be based on the confession of a cowiccused. 
iDili/i SiHirh and Curne^ JJ) JAHANGIKI LaL z/. 
Emperor. 7EL 68 = 160 10. 1056 = 36 CrL J. 
1180 = 1935 Or 0. 396 = A.I.R. 1935 Lah 230. 

- -S. 30 —Co accused — Confession of — Corrobora- 
tion — b/ecessity for. 

The confession of a co-accused stands even on a lower 
footing then that of the evidence of an accomplice, as it 
is not a statement on oath and cannot be tested by cross- 
examination; and it cannot therefor# be accepted with- 
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out material corroboration connecting the accused with 
the crime. 4 Cal. 483 and 43 B.739, Ref. {Bhide and 
Currie^ JJ.) ALLAH BaKHSH v. EMPERQR. 6 I.E. 
(Lah ) 313 = 146 I.C. 1061 = 35 Cr.L J. 288 = 35 P.L. 
R. 116 = 1933 Cr.C. 1411= A.I.R. 1933 Lah. 966. 

S. 30 — Co-accused — Confession by during trial 

— Admtsstb titty. 

The language of S. 30 of the Evidence Act does not 
justify a distinction between a confession made by an 
accused person before the trial and in the course of the 
trial. A confession made before the Court even at the 
close of the case for the prosecution can, therefore, be 
said to be a confession “proved” within the meaning 
of that section. This being so, it could legally be taken 
into consideration, that is to say, used as evidence. 
A.I.R. 1930 Bom. 354 and 134 I.C. 686, Foil ; 45 A 
323; 54 M. 788 and A.I.R. 1929 Mad. 285, Not foil. 
{Young, C.J. and Rangt Lai, J.) DIAL SlNGH v. 
Emperor. 16 Lah 661 = 161 I C. 898 = 37 Cr.L.J. 
608=8R.L 814=37 P.LR. 806= 1936 Cr.C. 258 = 
A.I.R. 1936 Lah. 337. 

-S. 30 — Co accused — Confession of — Material 

corroboration. 

The confession ^of a co-accused as against another 
accused is deiived from a tainted source, as is the evi- 
dence of an approver, and it is therefore open to grave 
suspicion; further it is n >1 subjected to cross-examina- 
tion, and for that reason also it should not be regarded 
as evidence of any value against another accused who is 
tried jointly for the same offence unless it is supported 
by some materia! corroboration upon which reliance 
can be placed. {Mya Buanl Brown^ JJ.) Ml Hein 
V. Emperor. 6 I R. (Rang.) 11 = 144 I C. 829 = 34 
Cr L.J.^835 = 1933 Cr.C. 720 = A.I.R. 1933 Rang 134. 

S. 30 — Co accused — Confession of — Statement 

exculpating himself and implicating accused— Admissi- 
bility. See Cr. P. CODE, S. 162. 165 I.C. 258 = A.I. 
R. 1935 Nag. 125 (2). 

S. 30 — Co accused — Confession of — When may be 
taken into consideration. 

Before the confessions made by a co-accused can be 
taken into consideration there must be tolerably clear 
and leliable evidence tending to prove the crime. The 
Court is not bound to take the confession into conside- 
ration apinst the co-accused but it may do so if the 
substantive evidence is reliable enough to indicate the 
commission of the crime. ^ Niyogi and Staples, A J. 
Cr.) IIiRA V. Emperor. 6IR (Nag.) 60 = 146 1. 
0 17(2) -34 CrL.J. 1141 = 16 Nag L.J. 129-1933 
Cr.C. 933 = A.I.R. 1933 Nag. 249. 

Co accused — Evidence of— Admission of 

— Procedure. 

It is alw’ays desirable to pass a sentence completely 
before calling upon an accused pleading guilty in a joint 
trial to give evidence against his co accused, so that the 
witness may give his evidence with a mind free of all 
corrupt influences which the fear of impending punish- 
ment and the desire to obtain immunity to himself at 
expense of the prisoner might otherwise produce. But 
this course is not essential. {Lort Williams and S. K. 
Chose, JJ) Muhammad Iusuf v. Emperor. 58 
Cal 1214=131 I.C. 142 = 32 CrL.J. 667=36 C.W.N. 
490 = 1931 Cr.C. 405 = A.I.R. 1931 Cal. 341. 

S. 30 — C o- accused — Evi deuce o f one — Ad mis si hi- 

lity against other. 

The evidence of one party cannot be received as evi- 
dence against another party unless the latter has had an 
opportunity of testing it by cross-examination. All 
evidence taken whether in examination or cross exami- 
nation is common to all the parties. {Dorassivami Iyer, 
C.J., Mahadevayya and Ramachandra Rao, JJ.) SUB- 
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RAMANYAM V. (JoVERNMENT OF MYSORE, 11 MyS. 

1.. J.110. 

■ -■ - S. 30 — Co-accused — . Jdxculpatirt^ statement — 
Admtsstbtltly against co accused, 

A statement before the Court of the co accused, where 
it is depreciating his ow'n guilt, is a statement seeking to 
clear himself at the expense of the accused and as such 
is inadmissible under S. 30. (Guha and Nazim A/f\ 
//.) JOGENDRA Nath Banerji v. Emperor, 162. 

1.0. 921-36 Cr.L.J. 194- 7 R.O. 328 - 1931 Or.O. 
1110-A.I.R. 1934 Cal. 724. 

^S. 30 — Co accused — Retracted conf ession-^Con- 

viction based on — Legality, 

Where a case for murder was instituted against two 
persons on the strength of the confession of the co- 
ac*:u.sed, supplemented by circumstantial evidence ; and 
the so-called confession was retracted and further was of 
exculpatory nataie and w’as not recorded until more than 
four months after the anest of the co accused, 

Ifeld^ that veiy great doubt existed as to its genuine- 
ness and the conviction based on such evidence was bad 
in law. {Afiddletcn, J. C. and Mir Ahmad,, A. J, C.) 
Khanizaman V. Emperor. 157 I.O. 229 = 8 B. 
Pesh. 15 = 36 OrL J. 1146. 

— — S. 30 — Co accused — Retracted confession of — 
Sufficiency for convictinn. 

The confession of an accused person may no doubt be 
taken into consideration under S. 30 of the Evidence 
Act, but that is not tantamont to saying that such con- 
fession is to take the place of pi oof. The confession of a 
CO accused is even worse in value than the sworn testi- 
mony of an accomplice and if it is necessary that the 
latter testimony should be corroborated independently 
both as to the crime and as to the criminal it is still more 
necessary that the confession of a co accused should be 
so corroborated. And when that confession in retracted, 
it has no value at all as against the co accused. {S, AT 
Chose and Khunikar^ JJ.) Ka.SIMIJI)DIN v. Em- 
PEROK. 62Cal. 312 = 154 1. C. 273 = 7 R.C. 440 (2) 
-36Cr.LJ. 485 = 39 C.WN. 27 = 1934 Cr O. 1368 
= AI.R. 1934 Cal, 863. 

— — S. 30 — Co accused — Ret i acted confession of one — 
Sufficiency for conviction of co-accused, 

A retracted confession carries practically no weight as 
against a person other than maker; it is not made on 
oath, it is not tested by cross-examination, and its truth 
is denied by the maker himself, who has thus lied on 
one or other of the occasions. The very fullest corrobo- 
ration W’ould be neces.sary in such a case, far more than 
would be demanded for the sworn testimony of an ac- 
complice on oath. Wheie not only did the confessing 
accused retract their confession but when pardons are 
offered to two of them with a view to their giving 
evidence as accomplices, they refused to accept such 
pardon* 

Held,, that the value of the e\ idence of the confessions 
as against the other co accused w'as much weakened and 
•that the question, as to whether the confessions of the 
confessing accused afforded sufficient corroboration of 
one another to justify the convictions of the co-accused 
wras one which required careful consideration. 28 Cal. 
689, Foil.; 38 Cal. 559, Kef. {Dunkley, /,) NGA KO 
Hlaing Emperor. 6 I.R. (Bang.) 89 = 36 Cr.L.J. 
39 = 146 I.C. 303 (2) = 1933 Cr.C. 1139 = A I.E. 1933 
Bang. 820. 

S. 30 — Co-accused-- Statement of — Value, 

The statement of a co-accused can be considered when 
fudging the case against any person. Such evidence has, 
however, very little value, and though it mc«y come in as 
a link in the chain, it cannot format he basis of a convic- 
tion. {Middleton^ J, C, and Kazi Mir Ahmad , A,J,C,') 


, EVIDENCE ACT (1872). S. 30. 

’ Nizam Din v. Emperor. 6 R. Pesh. 47= 148 I C. 8 
= 35 Cr L.J. 719= 1934 Or.O. 381 = A.I.R. 1934 Pesh. 
11. 

S. Z^—Confessi on— Acceptance in past. 

Where there is no other evidence to show affirmatively 
that any portion of the exculpatory element in the con- 
fession is false, the Court must accept or reject the con- 
fession as a whole and cannot accept only the inculpatory 
element, while rejecting the exculpatory element as in- 
herently incredible 52 All. 1011, Foil. {Shadt Laly C.J, 
and Agha HaidaryJ,) JUMMA v, EMPEROR. 141 
I C. 40 = I.R. 1933 Lah. 56 = 34 Cr L J. 94 = 33 P.L. 
R. 611 = 1932 Cr.C. 684 = A.I.R. 1932 Lah. 438. 

- — —8. 30 — Confession during istal — Admissibility 
of. 

It is permissible for the Court to consider a confes- 
sional statement made by an accused person as a coufes- 
sion proved within the meaning of S. 30 whether made 
befoie the trial or during the trial, provided that it is 
recorded according to law. 45 A. 323, Di.ss, from ; 6 
Bom. 124, Dist ; 23 Mad. l5l. Foil. {Staples^ AJ C.) 
Gan PAT 2^. Emperor. 27 N.L.R. 163 = 1 B. 1931 
Nag. 174 = 134 I C. 686 = 32 Cr. L.J. 1222= 1931 Cr. 
O. 830 = A.I.R. 1931 Nag. 169. 

S. 30 — No confession — Se! f ext ulpatory statement . 

Where a certain number of accused are jointly tried 
for the theft of certain property and one of the accused 
denies that he was guilty of the offence and states that 
the theft was committed by another accused who brought 
to him certain pieces of cloth as his share which he re- 
fused to take, the statement cannot be treated as a con- 
fession of an offence so that any part of it might l)e used 
against the other accused who was being tried for the 
same offence. (^Rupchand and Milne y A, J, Csf) DiTO 
r;. Emperor. 136 10.267=33 Cr.L.J. 106 = 1. R. 
1932 Sind 27 = 1931 Cr.C 626 = A.I R. 1931 Sind 
154. 

S. SO— 'Proved'^ — Meaning of. 

The word “proved” in the section means proved before 
the case for the prosecution comes to an end, either 
proved in the course of the prosecution case or proved in 
some proceeding previous to the trial. Bo a confession 
by one accused made from the dock implicating himself 
and the other accused cannot be taken into consideration 
by the Court and such confession cannot be made the 
basis of the conviction of the other accu'-ed. 45 All. 323, 
Foil. {Beasley, C, J, and Sundaratn Cluttyy y.) MARU- 
DAMUTHU PADAVACHI, In re. 54 Mad. 788 = I.R. 
1931 Mad. 845 = 134 I. C. 63=32 Or. L. J. 1099 = 31 
L.W. 162=1931 M.W.N. 886 = A.I R. 1931 Mad. 820 
= 61M.L J. 368. 

[D. 55 M. 903 (934) Dlss. 16 Lah. 65l (652).] 

S. SO^ Rev acted confession — Admissibility of 

aghinst co-accused. 

A confession, merely because it has been retracted, 
does not become inadmissible in evidence against a co- 
accused, although its evidentiary value is thereby con- 
siderably diminished. But before a statement made by 
an accused person is treated as evidence against a co- 
accused, it must amount to a confession of the very 
crime with which he and the co accused are charged, 
and for that purpose, where the sole evidence in the case 
is the confession, the Court is hound to take into con- 
sideration the confession as a whole and not only a part 
of it. ^FerrerSy J.C, and Rupchandy A.J C,) KHIMJI 
KHETSi V, Emperor. 8 R, S. 20 = 166 I. 0. 972 = 36 
Or.L J. 1037. 

— — S. 30 — Retracted confession of one accused — ■ 
Sufficiency for conviction of co accused. 

Retracted confessipn alone of an accused is not suffici- 
ent to justify a conviction of a co Accused but where sued 
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confession stands unrebutted and there is nothing to 
8how that the accused had any reasons for naming other 
men faKely and his story fits in exactly with the facts 
known and is corroborated sufficiently by material evid- 
ence against co accused, the evidence is admissible and is 
a strong piece of evidence against the co-accused, i/^dz .2 
ami Htsheshvar Nath^ //•) MUSAHKB Aid EM* 
PKKOK. I E. 1932 Oudh 263 (2) = 137 LC. 666=33 
Or.L J. 602 -'9 O.W.N. 327 = 1932 Cr.C. 876 = A.I.R. 
1932 UU(ih 321. 

3. --Retracted confession of co accused — Value 

of. 

A confession which has been retracted must be viewed 
with suspicion. Hut if it is considered to have been a 
voluntary confession and substantially true, it can be 
admitted into evidence and used against its maker. If it 
is considered to be such a confession as substantially 
implicates its maker in legard to the crime with which 
he and the co accusedaie ( barged, it can be used also 
against the co-accused, but even then it can carry no 
weight, except where it is substantially corroborated by 
good evidence from other sources. {^Mahomed /Voor and 
fnhy, yy.) HarnahaS V. EMPKKOr. 162 I C. 275 = 
7 BP. 163 36Cr.LJ. 12 = 16Pat. L. T, 711=1934 
Or.O. 1213 A.I.R. 1934 Pat. 686. 

-3. 30 — Retracted confession of accused — Value of 

against co accused. 

The retracted confessirjn of an accused has really little 
or no evidentiary value against a co-accused but it can 
be taken into consideration along witli other evidence 
against that accused. {Nanavuttv and Zta ul Hasan, 
y/,) Mathuka 7 ». Emperor 165 1.C. 627 = 7 R.O. 
602 = 36 Or.LJT. 767 = 1935 O W.N, 661 = 1936 Cr.C. 
791 = A I.E. 1935 Oudh 364. 

—3. 30 — Retracted confession — Use against co- 

accused. 

If the confession is voluntarily made, it is admissible 
in evidence against the person making and may be taken 
into consideration even as against the other accused 
though letracled. {Dunkley, /.') N(iA PVAUNG v. 

Emperor. 6RR. 273=148 1.0. 1064 = 35 Or L. J. 
863 = 19340r.O 243 = A.I.R. 1934 Rang. 30. 

'■■3 30 — Retracted confession — Use against co- 

accused. 

The evidence of a retracted confession is admissible 
against a co-accused but it is piadically of no value 
unless theie be independent corroboration. In other 
w’ordt that c.ise must be to all intents and purposes com- 
plete without the reti acted confession of the co accused 
before it can be u>e(l and that confession may almost be 
described as superfluous or useless. (C.ase-la\v reviewed.) 
(^Harrison, J.) SurjaN SiNOH z/. EmpeROR. I R. 
1932 Lah 203 -136 10. 27=33 Or LJ. 251^33 
P.L.R. 602 = 1932 Cr.C. 378 = A I.R. 1932 Lah. 298. 

3. 30 — Retracted con fesKion— Value. 

The law on subject of retracted confes^^ion-s is contain- 
ed in S, 30 and the definition of proof in S. 3 of the 
Act. A retr.rcted confession is evidence and there is no 
provision in S. 30 by which a confession is to be 
receivable in one way against one person and in another 
way against another. The use to be made by a Court 
of a confession whether retracted or not is a matter of 
procedme rather than law the business of the Court 
being to make up its mind in accordance with the 
dictates of common.sense whether it is safe to believe 
the confe.ssion or not. 29 AJI. 434 and 30 P.R. 1914 
(Cr.), Foil. {Addison and Coldstream, Jf.) Mt 
AlMNAr/. Emperor. I.R. 1931 Lah. 321 = 130 I.oi 
641 = 32 Or LJ. 679 = 1931 Or.O. 316= A.I.R. 1931 
Lah. 196. 


EVIDENCE ACT (1872), S. 30. 

— S. Retracted confession — Value, 

Where, except that the accused has chosen to admit 
his own guilt, there is nothing in the confession, which 
is of any value in evidence, the confession when subse- 
quently retracted is not sufficient in itself to justify the 
conviction of the person making it. {Raza and Pul Ian, 
yy.) Empekor v. Narain. 6 Luck. 582 = I.B. 
1931 Oudh 184 = 131 I.O. 72 = 32 Or.L. J. 630 = 8 O. 
WN. 31 = 14 O.L.J. 94 = 1931 Cr.C. 211=A.IB. 
1931 Oudh 83. 

S. 30 — Retracted confession — Value of, against 

CO accused. 

Although a confession by a co-accused is evidence 
under S. 30 of the Evidence Act, it is the testimony of 
an accomplice who has not even been cross-examined ; 
and it is a well-established rule of practice, that it is un- 
safe to accept such tainted testimony so long as it is not 
corroborated in material particulars. This is more so 
when such an accomplice has not adhered to his state- 
ment. {Ferrers^ J, C . ami Rupchand, A. J. C.) 
Khimji Khetsi 7\ Emperor. 8 R.S. 20=166 I.O. 
972 = 36 Or.L J. 1037. 

S. 30— Retracted confession — Value against co- 
accused. 

Where a confession is made 14 clays after arrest by 
the police but is reti acted at the earliest opportunity 
before the trial Magistrate, its evidentiary value is 
negligible as against the co accused. {Ag/ia Haidar 
/.) KiJLDip Chand V . Emperor. 153 IC. 139=7 
R.L. 332 (2) = 36 Or.L.J. 300 (2) = 37 P.L.R. 132 = 
A.I.R. 1934 Lah. 718. 

S. Z^— Retracted confession --Value of as against 

co-accused. 

Whatever value might be attached to the retracted 
confession of an accused person, its value against a co- 
accused is exceedingly weak and cannot be made the 
basis of a conviction unless it is materially corroborated. 
In considering this question, the point to be consideied 
is whether the confession bears the stamp of truth. 
When it does not, and the confessor is a young man of 
about 20 years who takes particular care through the 
confession not to incriminate himself in any manner — so 
much so that it is no confession at all — and does not say 
anywhere that he himself committed any offence, it 
would be unsafe altogether to use a confession of this 
kind against the co-accused or to base a conviction it. 
It would be different in the case of a confession in 
which an accused person has admitted his own part in a 
crime ; but when the confession incriminates only others 
and a studious attempt is made by the confessor to show 
that he took absolutely no part in the crime and to 
explain that his presence was only due to er treaties or 
threats of the co-accused, the Court will not be justifi- 
ed in placing any reliance on the confession as against 
the co accused. (^Rachhpal Si ugh and Thomas, JJ.) 

Sheoratanz/. Emperor. 10 Luck. 161 = 151 1 C. 
298 = 7 R.0. 109 = 35 Or.L.J. 1290 = 11 O W.N. 1012 
= 1934 Cr.C. 1279 = A.I.R. 1934 Oudh 418. 

— S. 30 — Retracted confession — Value — Corrobora- 
tion by accomplice's evidence. 

The evidentiary value to be attached to a reti acted 
confession would depend upon the facts and peculiar 
circumstances of a case. To argue that good corrobora- 
tion of Such evidence can be found in the evidence of 
an approver is to say that one tainted evidence gains 
strength from another tainted evidence. l^Agka Hai- 
dar, /.) INDAR Datt V. Emperor. I.R. 1931 Lah. 
637=1931 Or.O. 64(8 = 132 1 . 0 . 185 = 32 Or.L.J. 818 
= A.I.R. 1931 Lah. 408. 
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EVIDENCE ACT (1872), S. 30. 

“S. ZOScope, 

S. 30 creates an exception to the fundamental princi- 
ples of the Criminal Law and as such must be strictly 
construed in favour of an accused person. (^Beasley ^ C. 
y. and Sundaram Chftty, /.) MaRUIMMUTHU PaDA- 
YACHI, /// rf. 5i Mad. 788 -I.R. 1931 Mad. 815 = 
134 1.0.63 = 32 Cr.L.J. 1099-34 L.W. 102-1931 
MW.N. 886= A.I.R. 1931 Mad. 820 = 61 M.L.J. 
^68. 

Ss. 30 and 25 -S^op^. 

Statement of an accused made at the police station 
against the co accused is inadmissible and cannot be 
used as evidence as against the co-accustid. (/at Laf , 

y.) Kala Singh 7>. Empkror. 6 IR. (Lah.) 159 
= 14610. 27 = 34 Or.LJ. 1175(2) = 34 P.L.R. 259- 
1933 Or.0. 312 = A.I.R. 1933 Lah. 167. 

-3 35— Statement at the trial — Aimissibtltty 

against the co accused. 

S. 30 applies only to statements made before and 
proved at the trial and not to statements made by some 
of the CO accused in the course of the trial under S. 342 
of the Cr. P. Code Hut statements made before the 
trial, e.g., under S. 164 of the Cr. P. Code are admis- 
sible. {Bisheshivar Nath, J) KUNWar Sen 
KmpeROR. 8 Luck. 286 = 141 1.0. 192 = I.R. 1933 
Oudh 33 = 34 Cr.L.J. 124 = 9 O.W.N. 1136 = 1933 
Cr.0. 168 = A.I.R. 1933 Oudh 86 
-3. 3l — Admission — B^ect on burden of proof. 

In a pirtition (ieod executed between one 4/ and his 
brother, it was stated that the properties standing in the 
■name of /^ son of M, were self-accpiirecl properties. 
In a later agreement between the defendants, sons of P, 
after the latter’s death and P'$ brother’s son the plaintiff 
and others, the defendants admitted that the pioperties 
standing in the name of the father P “weie and are in 
ijmail.” In a suit by plaintiff for partition, defendants 
claimed that the properties standing in the name of 
iheir father P were his self-acquisitions and should 
therefore excluded from partition. 

Held, that this admission by the defendants shifted 
the burden onto them of showing that the said pio- 
perties were the self acquisitions of their father P, for 
what a man has admitted to be true must reasonably be 
presumed to be true. The admission, however, was not 
conclusive and might be shown to be wrong or be shown 
to have been made under circumstances which would 
not make it binding on the persons making the same. 
fMitter and B.N. Rate, J/,) TraiLOKYA NatH 
Das V. Kenaram Das. 163 I.C. 653=9 R.O. 61 = 61 
O.L.J. 651. 

— — S. 31 — Admissions^ P resumption of truth. 

Wheie in a written statement by the managing 
member of a Mahomedan family, he admitted that cer- 
tain properties standing in his name belonged to all the 
.members of the family, the admission must be presumed 
to be true until it is explained or until it is shown to be 
untrue. 29 A. 184 (P.C.), Ref. {C. C. Ghose and 
Mitter, yy.) aminaddin Munshi V. Tajaddin. 59 
€al. 641 = I.R. 1932 Cal. 616 -138 I.C. 761 = A.I.R. 
1932 Cal. 638. 

S. 31 — Admission — Value. 

An admission is not conclusive but is only ^ a piece of 
evidence which should be weighed against other 
evidence, {^Shadi Lai ^ C. J. and Walker^ y.) Sada v. 
JALLU. I.R. 1931 Lah. 896=134 I.C. 128 = 32 P.L. 
R. 248(2) = A.I.R. 1932 Lah. 126. 

S. SI — Admi ssi on- r-V al ue . 

An admission made by a party is a very strong proof 
against him and the fact admitted must be taken to be 
true unless the person making the admission explains 


EVIDENCE ACT (1872), S. 32— Boundaries. 


that it was made under circumstances which does not 
make the admission binding on him. Inference as to 
partition drawn from admission of parties. (Alt iter, /.) 
Sheikh Sirajuddin v. Johur Jan Hewa. I.R. 
1931 Cal. 888 = 134 I.C. 888 = 63 C.L.J. 222. 

'■■■'S. 31 — Admission — Value— ‘Aft stake of party 
making admission — Proof. 

Express aclmissions of a party to the suit, or admis- 
sions implied from liis conduct, are evidence, and strong 
evidence against him ; but he is at lil)erty to* prove that 
such admissions were mistaken or were untrue, and is 
not estopped or concliuled hy thc*m unless another per- 
son has been induced by them to alter his condition. In 
such a case lue party is e.^topped from disputing their 
truth as against that person and those claiming under 
him and that transaction but as to third parties he is 
not bound. L.R 34 I. A. 27, Foil. {^Ua\an^ 6. y. and 
Raza,J.) ABDUl. KaRKEM 7-. KaSHIDUDDIN. 131 
I.C. 903 = 8 O.W.N. 306-A.I.R. 1931 Oudh 246. 


-S. 32. 


Admission of statement. 
Boundaries. 

Conspiracy. 

Date of death. 

Death of executant. 

Discharge of professional duty. 
Dying declaration. 

Family custom. 

Horoscope. 

Local usage. 

Opinion. 

Ordinary course of business. 
Pedigree. 

Recitals. 

Relationship. 

Scope. 

Statement after controversy. 
Statement against interest. 
Statement not falling under. 
Value of evidence. 

Will. 

Admission of statement. 


32 — Admission of statement — Procedure. 


Before s?tatement.s can be admitted under S. . 2 i 
lUSt be proveil that the makers of these statements are 
ither dead or for any °‘her reason are not “pliable as 

ritneases. (/’<.,?«. C.J. f "’/b'r a 164- A 

lERVAl V. MayaNDI. 147 I.C. 414-6B.B. 164- A. 

.B. 1933 Bang. 212. 




See also death OF EXECUTANT. 

.q, 00 9 \\ and 13 — boundaries — Recitals of 

:^un en "’»;;wL third parties-Not admis^bla. 
,v, EVIOENCE act. Ss.9, 11. 13 ANU 32. 10 Mys. 

j.J. 7^ . — Boundaries — Deed not inter parle.s 

Veeilals in OS to hottndartes— Admissibility. 

"'a statement of boundaries 

,etweenUdr2«^-''« U admissible 

tatement is g 32 (3) of the Evidence Act, only if 

t ifshOTn (T) that at the time the statement was made 
I to the interests of the maker, and (2) 

LTat the u is to ix> used it is a statement 

hat at the - Mahomed Noor and 

>f a relevant fact. ' mRBDKO Na- 
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EVIDENCE ACT (1872), S. 32-~Consplracy. 

Conspiracy. 

Ss. 32 (3) and Conspiracy ^Admtsston by 

deceased member — Admissibility against other members. 
Although under S. 32 (3) of the Evidence Act, a con- 
fession made by a deceased con‘'pirator after he had 
rendered himself liable to criminal prosecution is now 
admissible, yet when geiieial evidence of the existence 
of a coii^pira< y of which the deceased was a member has 
been given, there can be no doubt that such a statement 
is admi-siUe under S. 10 of the Act. {Guha and Me 
Natt\ JJ.) KUNJALAL (JHOSH v. EMPkROR. 166 I.C. 
261- 7R.C 672 36CrLJ.678--38 C.WN.1015 = 
1935 Cr.C. 40 -A I.B. 1935 Cal. 26. 

Date of death. 

S. 32 (6) — Date of death - Statement in applica- 
tion for probate — Eei‘'on having ‘special means of 
knowledge — Admissible under S. 11 if not under S. 32 
(5). See Kvioenck Act, S. 11. 12 Pat. L.T. 891^ 
A.I.R. 1931 Pat. 224. 

Death of executant. 

— S. 32 — Death of executant — Statement in another 
document as to boundaries— Admissibility^ 

A recital regarding boundaries in a document execut- 
ed between strangers to the suit relating to lands ad- 
joining the suit lands and in w’hich the suit land is refer- 
red as a boundary is not admissible under S. 13 but 
may be admissible if the executant is called and deposes 
to the boundary to corroborate him under S. l57, or if 
he is dead under S. 32. (^/J/iai'le, /.) KaMNANDAN 
PRASAD V. f.AI EY TlLAKDHAKl I.AL. 6 I.R. (Pat.) 
216 -145 I.C. 944(2)-A.I.R. 1933 Pat. 636. 

Discharge of professional duty. 

*” " ■^'. "" *8. 32 (2) — Discharge of ptofessional duty — 
Poltee dtaiy — Statements recorded in — Admissibility, 

In the course of an investigation into the offence of 
dacoity a Police-ohicer, made entries in his diary as 
legal d s statements made by certain villagers. The 
Police otticer was subsequently murdered and the diary 
was sought to be used in evidence. 

II eld ^ that the entiles made in the discharge of 
professional duties by the Police-officer were admissible 
under S. 32 (2) of the Evidence Act and that S. 162, Cr, 
J*. Code, di<l not prohibit their use. {Young and Baj 
/y ) Emperor v. Abdul Aziz, 140 I.C- 578 
- I.R. 1933 All. 16-34 Cr.L.J. 109-1932 A.L.J. 
801 = 1932 CrC. 662= AIR. 1932 All. 442. 

Dying declaration. 

-S. 32 — Dying declaration — Acceptance in part ' — 

Permissibility. 

Once a declaiation falls under S. 32 it becomes rele- 
vant evidence and the Court must judge of the weight of 
that evidence on exactly the same piinciples as those 
upon which it acts in judging of the weight ot other 
types of evidence. Of course the Court has always to 
bear in mind that a tleclaration admissible under S. 32 
is not made on oath and is not the subject of cross- 
examination and therefore it is a weaker t>pe of 
evidence than the evidence given by a witness in the 
witness-box and if a judge thought that part of a dying 
decimation w'as deliberately false, it is no doubt very 
impiobable that in p a the he would act on the other 
part of the declaration, at any rale without very definite 
corroboration. Put it cannot be said, that because it 
transpires that something in a dying declaration is false, 
therefore the whole declaiation must necessarily be dis- 
regarded. (^Beaumont, C. J. and Wadta, /.) EM- 
PEROR r. Akbarau Karimbhai. 68 Rom. 31 = 6 
I.R (Bom.)167 = 146I.C. 648 = 360r.L J. 109 = 1933 
Cr.C. 1683 = 35 Bom.L.R. 1021 = A.I.R. 1933 Bom 
479 (2). 


EVIDENCE ACT (1872), S. 32(1)-Dylng declara- 
tion. 

— S. 32 — Dying declaration— C onviction — If can 
be based on. 

It is not safe to base a conviction on the dying decla- 
ration of the deceased, when the other evidence in the 
case is tainted and has to be rejected. {Snva^tava^ 
Nanavutty and Rachhpal Singh, JJ.) PHIKARI v. 
Emperor. 7 R O. 44 = 160 I C. 819 = 36 Cr L. J. 1113 
-11 O.WN. 861 = 1934 Cr.C. 1228 = A.I.R. 1934 
Oudb 406. 

— S. 32 — Dying declaratnn — Corroboration when 
necessary. 

There is no rule of law which requites that a dying 
declaiation should not be acted upon unless it is corro- 
borated; but the evidential value of a declaration rele- 
vant under S. 32 varies very much in accordance with 
the chcurnstances in which it is made. A dying decla- 
ration may be relevant under S. 32 although the man 
who makes it does not expect to die Generally speak- 
ing, however, a declaiation relev.*nt under S. 32 but not 
made by one in immediate expectation of death and not 
made in the presence of the accused, ought not to be 
acted upon unless there is some reliable corroboration. 
{Beaumont^ C.J. and ^Vadia, J.) EMPEROR ec Akbar- 
ALi Karimbhai. 58 Bom. 31 = 36 Cr.LJ 109 = 6 
I.R. (Bom.) 167=1461.0. 648=36 Bom.L.R. 1021 = 
1933 Cr.C. 1583 = A.I.R. 1934 Bom. 479(2). 

S. 32 — Dying declaration — Statements as to 

cause of death — No knowledge of impending death. 

A statement made by a person who is dead, as to the 
cause of his death is admissible in evidence even though 
he was not awate that he was dying when he made it. 
It is, of cour.se, for the Court to consider in each case 
what value is to be attached to such a statement. 
The Indian I.egislature deliberately departed from the 
conesponding English law on the subject. {Youn^, C»J. 
and Bangt LaJ J.) INYAT KHAN v. EMPEROR. 16 
Lah. 689 = 168 I.C. 336 = 36 Cr.L.J. 1335 = 37 P.L. 
K. 705 = 1936 dr.C. 92= A.I.R. 1936 Lah. 94. 

S. 32 — Dying declaration — Transaction result- 

mg tn death — Infonnant to police — Pursuit of dacoits 
— Death — Oral statements made before death — Admissi- 
bility of. 

The words “as to any of the circumstances of the 
transaction which resulted in his death" are wide. 
Where the deceased informed the police about the coa- 
templated dacoity and while pursuing the dacoits was 
shot dead by them and the whole thing happened within 
a few hours, the oral statements made by the deceased 
from the time of informing the police to the time of his 
death as well ashisd>ing declaration, are relevant 
under S. 32 of the Evidence Act. {Bisheshwar Nath 
and Kiich, JJ.) LEKHA SiNGH c/. EMPEROR. 140- 
I.C. 892 = I R. 1933 Oudh 26= 33 Cr.L.J. 101= 9 O- 
W.N. 977 = 1933 Cr.C. 93 = A.I.R. 1933 Oudb 63. 

S. 32 (1 ) — Dying declaration — Admissibility 

—Authorization of Magistrate under S» 164, Cr, P, 
Code^ if material. 

Statements made by persons murdered as to the cause 
of their death are admissible where the cause of their 
death comes into question. The question whether the 
Magistrate who recorded the statements was empowered 
under S. 164 is immaterial. (^Addison and Abdul 
Qadir, JJ.) HaHMaN v. EMPEROR. I.R. 1931 Lah* 
886 = 134 I.C. 117 = 32 CrLJ. 1118 = 33 P.LR. 8 = 
1932 Cr.C. 94= A.I R. 1932 Lah. 14. 

”S. 32 (1) — Dying declaration— First tn format 
tion report containing — Admissibility, 

The first information report when it contains a dying^ 
declaration is admis^ble in evidence under S. 32 (1). 
{Harrison and Abdul Qadir^ JJ.) GaJJAN SiNGH v„ 
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EVIDENCE ACT (1872), S. 32 (1)— Dying declara- 
tion. 

Emperor. 136 I.O. 608 = I.R. 1932 Lah. 124=33 
Or l:J. 183= 1931 Or.C. 167 = A.I.R. 1931 Lah. 103. 

S. 32 (1) — Dying dt'claration — Motive for 

murder — Admissibility. 

The motive for a crime is of course a relevant fact 
but can only be proved by admissible evidence. Where 
the statement of the deceased prior to her death is 
alleged to contain a reference to the motive of the 
accused, it is not admissible under S. 32 (l) because it 
cannot be deemed to be a statement as to the cause of 
her death or as to any of the circitinstances of the 
transaction which resulted in her death nor is it admissi- 
ble under S. 8 (1) where it is not show'u to have accom- 
panied or explained any act of the deceased. It cannot 
theiefore be proved by hearsay evidence, by the testi- 
mony of a witness who heard her make the statement. 
{Beasley ^ C .y . and Swidaram Chetty, /.) VENKAIA- 
.SUBBA REDDI, In re. 64 Mad. 931 = 134 I C. 
1143 = 33 CrL.J. 61 = 1931 M.W.N. 1177 = 34L.W. 
128=1931 CrO. 929 = A.IR. 1931 Mad. 689- 61 
M.LJ. 608. 

[F. 29.N.L.R. 251 C262, 263).] 

S. 32 (1) — Dying declaration — Oral — Proof. 

The deceased had received numerous and very serious 
injuries on his head and it w’as very doubtful whether 
under such circumstance he would have been able to 
utter even a single word. There was no definite opinion 
of the doctor as to w hether deceased would have been 
then able to speak. 

Held^ that the evidence of the prosecution witnesses 
in respect of the alleged oral dying declaration of the 
deceased should be discarded. {Nanavutty ami Smith, 
yy.) Ratan Lal v . Empekor. SLuck. 570 = 6 
I.R. (Oudli) 107=146 I.O, 381=35 Or.LJ. 46 =-10 
O.W.N. 657 = 1933 Cr.O. 780 = A.I.R. 1933 Oudh 
833. 

S. 32 (1) — Dying declaration — Proof — Record 

by doctor in the presence of his compounder — Admissi- 
bility. 

A statement made by a deceased person relating to 
the facts leading to his death and recorded by the doctor 
who attended on the deceased at the time of his death in 
the presence of his compounder is admis-sible under Cl. 
Cl) of S. 32 as a written record of verbal statements. If 
the person who reduced it into writing is examined as a 
witness, there can be no objection to the admissibility 
d( the record and the fact that it was not read over to 
he deponent or certified by him to be correct does not 
make it inadmissible. 8 Cal. 211, 67 I.C. 577, Not Foil ; 
49 Cal. 358 ; 36 Cal. 659 ; 7 Lah. 9], Foil. {Beasley, 
C.J. and Walsh, /.) KRISHNAPPA NAICKEN v. 
Emperor. 64 Mad. 678 = 136 I.C. 337 = 33 Cr.L.J. 
116 = I.R. 1932 Mad. 81 = 1931 M.W.N. 167 = 33 L. 
W. 348 = 1931 Cr.C 478 =A.I.R. 1931 Mad. 430- 
60 M.LJ 404. 

S. 32 (1) — Dying declaration— Record by Magis- 
trate-Corroboration by Medical Officer— Admissibility 
of declaration. 

A dying declaration may be verbal or written. Nod- 
ding head and making signs to questions put together 
with the questions have been held to be verbal state- 
ments. If written, the precise statement made should 
be proved either by the person who recorded it or by 
some one who heard it. If a statement is recorded by a 
Magistrate, his meie signature is insufficient to make 
that statement admissible in evidence; there must be 
direct proof that such statement was made. So the record 
of the dying declaration by a * Magistrate is admissible 
when the Magistrate was examined at the trial and the 
District Medical Officer who attendjed on the deceased 
also deposed about the substantial correspondence be- 
Q. D,— II- 16 


EVIDENCE ACT (1872), S. 82 (1)— Dying declara- 
tion. 

tween the record and the dying statements. 7 All. 385; 
49 C. 600; 49 C. 358; 6 C.W.N. 72; 7 Lah. 91; 52 C. 
446, Ref. {Doraisamt lyer^C.J. and Sreenivasa Iyer, 
y.) Abdulla v . Abdul Gaffar, 9 Mys.L.J. 10. 

S. 32 (1) — D)tng declaration — Record of — 

Magistrate's duty. 

The recording of a d>ing declaration which may sub- 
sequently be produced as evidence in a Court of justice 
is a grave and solemn proceeding. Unauthorized persons 
should not be permitted to crowd round when the decla- 
ration is being made. It is the bounden duty of the 
Magistrate to take every possible step to ensure that no 
influence is brought to beat on the declarant and that he 
is not prompted or aided in any way in making his state- 
ment. The proceeding should be so conducted that the 
declarant is as free from personal influence in emitting 
his declaration as he would be if he were giving evidence 
in a Court of Law’. {!' horn ami Kisch, J Nem 
Singh v. Emperor. 162 I C. 741 = 7 R.A. 373 = 
4 A.W.R. 6 = 36 CrLJ 152 = 15L.R. 114(Cr.)=- 

1934 Cr 0. 1167 = A.I.R. 1934 All. 908. 

■ S. 32 (1) — D)ing declaration — Scope — State- 

ments by deceased long before death — Admisnbiltty of. 

The transaction resulting in death which is contem- 
plated in S. 32 cannot possibly mean any fact or series 
of facts which have no direct and organic relation to 
death. The fact of death Is the res gestae, the main 
fact and only those circumstances which constitute or 
accompany this main fact can he regarded as forming 
part oHhe transaction. '1 he incidents therefore must 
be intimately connected with the immediate cause of 
death, 772:., the injury which results in death, and such 
facts as are within the knowledge of the injured person 
intimately and immediately connected with the injury,, 
are primarily contemplated in the section. Statements 
made by the deceased long before the actual incident of 
murder are inadmisi,ible under S. 32(1). (Case law 
discussed.) {Niyogt and Staples, A./ C ) REGO v. 
Emperor. 29 N.L.R. 251- I.R. 1933 Nag. 163 = 
143 I.C. 17 = 34 CrLJ. 606=1933 Cr.C. 610 = 
A I.R. 1933 Nag. 136. 

S. 32(1) — Dying declaration — Stage at which 

it shotdd be made. 

The necessity of recording a dying declaration arises 
only when the hopes of life of the man are given up. 
{Suhratoardy and Mallik, UPFNDKA NaIHTa 

77. Emperor. 129 I.C. 676- 32 Cr.L.J. 416 = 62 0. 
L.J. 426. 

Z2 {1)~ ‘Dying declaration — Trial for rob- 
bery — Death remotely caused as rtsult of iniuftes caused 
by robber — Statement before death regarding circum- 
stances of robbery — If relevant. 

In a trial for robbery, statement of a person before 
death regarding the circumstances of robbery is relevant 
under S. 32 (1) even though death was caused remotely 
by the wounds received at robbery. {Dunkley, Jf) 
nga Ba Min V. Emperor. 169 I.C. 1032 = 37 Cr. 
LJ. 206 = 8 R.R. 309 = 1936 Cr.C. 1205 = A.I.R. 

1935 Bang. 418. 

S. 32 (1) — Dying declaration — Value of. 

Usually a dying declaration which records the very 
words of the dying man unassisted b> interested persons 
is most valuable evidence, but the value of a dying 
declaration altogether disappears when parts of it have 
obviously been supplied to the dying man by other per- 
sons, whether interested parties or police officers. A» 
“touched up’* dying declaration has no value. {Monroe 
and Abdul Rashid, //.) DIAL SINGH v. EmpEROR. 
1631.0. 810 = 36Cr.T|J. 127 = 7 B.L. 461=36 P.L. 
B. 24 = 1934 Cr.C. 1126=A.I.B. 1934 Lak. 806. 
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EVIDENCE ACT (1872), S. 32 (l)~Dylng declara- 
tion. 

—8. 32 (1) — Dying declaration — Value — Oppor- 
tunity for coaching. 

Where the case for the prosecution depends upon 
the death bed statement of a man who was admittedly 
kept back from ho'^pital in order to be instructed about 
his statement and it is also show'n that his statement 
regarding witnesses to the occurreiK'e was false, his 
declaration cannot be relied upon for convicting the 
accuscfl named by him. {Wallace ami Jackson^ J J .') 
PICHUMMA NAIDU v. EMPEROH. 1930 M.W.N. 
1211 

Family custom. 

— — — S. 32 f4) — Family cmtom — Statement of ances- 
tor contatfted tn roill — Admissibility . 

An admission l)y an ancestor contained in a will as to 
the existence of a custom of exclusion of daughters from 
inheritance, is admissible unrier S. 32 of the Evidence 
Act, where the statement is made before any controversy 
arises. {Sitvisiami ami Zui-ul- ffasnuy //) SHAM- 
ZUNNISSA 7> ALI ASGHAR. 159 I.O. 780-8 R.O. 
205- 1935 O.W N. 1376 -A.LK. 1936 Oudh 87 
S 32(4)- Family custom — Statements of deceas- 
ed persons — Admtssthtltiy . 

Statements of deceased persons as to the existence of 
a family custom aie admissible in evidence under S. 32 
(4). {Fiiza and Smith, JJ.) AM IN A KhatGN v. 
KhaliL-UR-Kahman. 8 Luck 446-160 I.C 282 = 
6R.0. 629 = 10 O.W.N. 268-= A.I.R. 1933 Oudh 246. 

Horoscope. 

— Ss. 32 (6) and 169 — Horoscope — Admissibility 

to prove age. 

A horoscope prepared by a peison who is dead is 
admissible in evidence under S. 32 (5) of the Evidence 
Act, in proof of age. lOven if it may not be relied on 
as a probative document in itself, it can be used for 
refreshing the memory under S. l59. {Mahadei'iiyya, 
C.J. and Shaukaranarayana J.) LAS lb\BA v. 

(lOVKKNMKNT OK MYSORE. 12 MyS.L J. 133 = 39 
Mys H C.R. 406. 

8. 32(6) — Horoscope — Horoscope prepared by 

asti ologer — Admt vsibilt/y, 

A horoscope prep.ireil ante lit nn mot am by an astro- 
loger, dead at the time of suit, whose handwriting had 
been proved by a near relation of his, and who used to 
prepare horn.scopes for others in the village and con- 
sequently must be taken to have special means of know- 
ledge of the date of birth of a party is admissible under 
S. 32(5). {Afitter and Faitley, JJ.) NiRMAbA 
NAbiNi Devi Kamalabai.a Dassi. 142 10. 36- 
I.R. 1933 Cal. 219 = 36 C.W.N.838-66 O.L.J. 263 = 
A.IR. 1933 Cal. 61. 

Local usage. 

— ' 8. 32 (4) — Local usage regarding deep stream 

boundary rule --Evidence of — Statements made to wit- 
ness by de( eared residents of village. 

Where the question related to the local usage relating 
to the deep stream boundary rule, one of the witnesses 
who w as the Ziladar for 36 years stated that such custom 
prevailed from time immemorial, that he was told about 
it by the former Sarabarakar and a tenant, both of them 
since dead, 

Held, that such evidence w.is admissible under S. 32, 
Cl. 4. {Huimitullah and Benmt, J J.) RAM SUBHAG 
Kai V. Shko Sahai Rai. 6 I.R. (All.) 339-146 I. 
0.795 = 17 R.D. 262=14 L.R. 172 (Rev.) = A.I.R, 
1933 All. 376. 

Opinion. 

S. 32 (4) — Opinion — Option of mahant based 
m oral tradition— -^A ^missibihiy. 


EVIDENCE ACT (1872), S. 32 (6)~Pedigree. 

S. 32 (4) allows evidence of opinion in respect of any 
matter of public or general interest, the test being 
whether the deceased person expressing the opiniot^ was 
likely to have had knowledge. In the case of the 
Mahants, even if they may have had knowledge by 
means of oral tradition handed down from Mahaut to 
Chela, the opinion would be lelevant but not particular 
facts. {Broadway and Johnstone, J J f) RAM PRASAD Z'. 
Shiromani Gurdwara Pakbandhak Committee, 
AMRITSAR. 12 Lah. 497 = 135 I.C. 657 = I.R. 1932 
Lah. 113 = 32 P.L.R. 910= A.I.R. 1931 Lah. 161. 

Ordinary course of business. 

— — Ss. 32 (2) and 34 — Ordinary course of business 
— Account books — Entry in them by deceased person — 
Corroboration — Necessity for. 

Though an entry in brooks of account \vhen relevant 
only under S. 34 requires corroboration, no corrobora- 
tion is needed if the same becomes admissible under 
S. 32 (2). 28 Ihmi. 194; 16 CM..J. 24; 63 LC. 946; 55 
Cal. 1167, Ref. {Rama Rao and Srtnnasa lyer.JJ.) 
Manickchand JoHARi MALI. V. Parakaji. 9 Mys. 
L J. 337. 

Ss. 32 (2) and Ordinary course of business 

— Account books — Writer alive hut not called — Admissi- 
bility. 

Where the writers of the account books produced by 
a plaintiff are alive and in his service, but are not 
examined by him, the books cannot be said to have 
been duly proved as required l)y law', and are in- 
admissible in evidence. {Nanavutty and Zia-ul- Hasan, 
JJ.) Gajenora Shah ?/. Shankar hux Singh. 
1521.0. 468 = 7 R.O. 229 = 11 O.W.N. 1323 = A.I.R. 
1935 Oudh 16. 

Ss. 32 (2) and 35 — Ordinary coup se of business 

— Report of process peon zvho is dead — Admissibility, 
Report submitted by a process peon who is dead 
regarding service of notice is admissible under S. 32 (2) 
and S. 35. {Eazl Ah and Rowland, J J.) T.ALL v. 
Rajkishore Narain Singh. 13 Pat. 86 = 147 1 0. 
101=6 R.P. 333 = 16 Pat.L.T. 407 = A.I.R. 1933 
Pat. 668. 

S. 32(2) — Ordinary course of business — Zemin- 

dan papers. 

The Zemindar! papers can be used as independent 
evidence, provided they are hi ought within S 32(2) of 
the Evidence Act by showing that the persons who 
prepared them are dead or cannot be found, etc., but thM 
weight to be attached to them must depend on circum- 
stances. {Mahomed A^oor and Dhixvle, JJ.) CHATUK- 
BHUj Singh v. Sarada Charan Guha. 11 Pat. 
701 = 141 I.C. 167 = I.R. 1933 Pat. 47 = 14 PatL.T. 
609 = A.I.R. 1933 Pat. 6. 

Pedigree. 

See also RELATIONSHIP, infra. 

S. 32 {b)— Pedigree — Admissibility, 

Pedigree fable relied on in a suit of 1864 was held to 
be not admissible under S. 32, Evidence Act. {Dalip 
Singh and Abdul Qaiir, J J.) JAGNAHAR SlNGH v, 
Sadhu Ram. 15 Lah. 688 --=149 I.O. 943 = 6 R.L. 
762 = 36 P.L.R. 603 = A.I.R. 1934 Lah. 283 (2). 

Ss. 32 (5), 13 and Zb— Pi dtgree— Certified 

copy of decree xvith huo pedigrees — Both pedigrees are 
ad mis SI ble. 

Where certified copies of the decree and of tw'o pedi- 
grees found with it are produced, the Court may 
presume that the two pedigrees found with the decree 
were the two pixiigrees filed in the suit. Both pedigrees 
I should have been admitted as pedigrees filed by the 
! respective parties to the suit and not as evidence o 
i relationship under S. 32*(5). The statement in the 
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decree that the ‘pedigrees were filed is evidence under ceremonial occasions and the fact that he must speak 
S. 3S as an entry in a public record, or under S. 13, as from hearsay does not render his evidence valueless, 
evidence of the course of pro'^eedirgs in a suit. {^Lord where pedigree is to be proved. {Lord Macmillan^ 

Bianesdurgi.) COLLECTOR OF GORAKHPUR KAM ABOUL GHAFUR V. MT. HUSSAIN HIBI, fiS I,A. 

SUNDAR MAL. 61 I.A. 283 = 66 All. 468 = 40 L. W. 188 = 12 Lah. 336 = LB. 1931 P.O 68 (2) = 130 I.O. 
217 = 38 0 WN. 1101=15 Pat.L.T. 531 = 60 O.LJ. 612 (2) = 33 L.W. 434 = 1931 M.W.N. 373 = 32 P.L. 
67=33 Bom. LB 867 = 1934 M.W.N. 761 = 7 B.P.C. B, 186 = 8 O W.N. 653 = 33 Bom L B. 420 = 63 O.L.J. 
1=150 I.O. 545 = 11 OWN. 8S9=4 A.W.B 46= 213 = 14 O.L.J. 512 = A.I.B. 1931 P.O. 45 = 60 

1934 A.L.J. 779 = A.I.B. 1934 P.O. 167 = 67 M.L.J. M.L.J. 683 (P.O.). 


274 rp.c. ) 

—3. 32 (fi)—~Pt’dtgree — /nam enquiry — Statements 
of vakil — A imisstbility, 

A statement put in during the inam enquiry by a vakil 
on behalf of certain inamdars though not .signed by them 
may be piesume I to be authoriz^jd by the membeis of 
'the family for whom the vakil signed and is a'hni’isible 
'Under S. 32 as evidence of the geneological table con- 
tained therein. 10 Cal. 219 (P.C.) and 25 All. 143 
(P.C ). Ref. (Curgenveu and Cornish^ / f.) KAMA* 
KRISHNA PILLAI V. TiRUNARAYANA PiLLAI. 55 
Mad. 40 = I.B. 1932 Mad. 767 = 139 I.O. 684 = 1932 
M.W.N. 31 = 35 L W. 73 = A.I.B. 1932 Mad. 198 = 62 
M.L.J. 116. 

• S. 32 (6) — Pedigree — ^fode of proof. 

It is the duty of the paity producing a witness on the 
question of pedigree to elicit from him, if it is a fact, 
that he heard from a person deceased, so as to fulfil the 
requirements of S 32 (5). {P/tamatnllah and Rachhpal 
Stngh, //.) MT. CHUNNA KUNWAR v, LaLA MUKAT 
BehaRI LaL. 151 I.O. 338 = 7 BA. 140-- A.I.B. 
1934 All. 117. 

-S. 32 (6 ) — Pedigree — A/ore than 30 years old 

— Signatories dead — I f admissible, 

A pedigree filed for purposes of preparation of khe- 
wat moie than 30 years before, when there w'as no 
controversy in respect of it, is adnii.ssible under S. 32 
(5) when all the signatories to it are dead. A. I. R. 1929 
Oudh 129 and A. I. R. 1931 P. C. 45, Rel. on (A//- 
vistava and Rachhpal Singh, //) MahaDKO Sinuh 
V, SURAJ IL\LI Singh. 148 10. 1041 = 6 B.O. 493 = 
A.I.B. 1934 Oudh 210. 

3. 32 {d)— Pedigree — Proof — Essentials— Ad- 
missibility. 

Before a pedigree said to have been prepared by a 
deceased member of the family can be admitted in 
evidence under S. 32 (5) it must be proved that it W'as 
either prepaied by the deceased or that the deceased had 
that personal knowledge and belief w’hich must be pie- 
sumed in any statement of the deceased person which is 
admissible in evidence. It is only a pedigree which had 
been subjected to investig.ition many years prior to the 
-institution of the litigation, in which it was questioned 
and which had been previously relied upon by competent 
authorities and w'hich is supported by oral evidence, 
that can safely be accepted as correct. Practice of 
manufacturing horoscopes in india referred to. 
(Manavutty, /.) MAHOMED AZIM KHAN RAZA 
•Saiyid Mahomed Saadat Ali Khan. 136 IC. 
642 = I.B. 1932 Oudh 130 = 8 O WN. 349 = A.I.B. 
1931 Oudh 177. 

S 32 (6) — Pedigree — Statements made after con- 

iroz>ersy — Ad mi ssi bili ty . 

Statements of pe»-sons who are dead are inadmissible 
under S. 32 (5) of the Evidence Act, if they are made 
after the controversy about the pedigree had arisen. 
iKisch and Baipai, //.) BARKAT ULLAH v, NISAR 

Husain. 1936 A.W.R. 1197. 

—3. 32 (6) — Pedigree— ^Bard — Value of evidence. 
It is the business of a mirasi, who is a hereditary 
family bard, to acquaint himself wkh the details of the 
.family hi.story, whose glories he recounts in song on 


S. 32 (6) — Pedigree — Evidence of I lard war puro- 

hit. 

Held, that the evidence of a Hardwar pnrohit is 
valuable on a question of a family pedigree. {Shadi Lal^ 
CJ, and Tapp, /.) FaUJA SiNGH Al.I.AH DiTTA, 
LB. 1931 Lah. 842(2)=133 I.C. 874 (2) = 32 P.L.B. 
696 = A.I B. 1931 Lah. 722. 

3. 32 (6) — Pedigree — JLarsay evtdeiue. 

Under the English law the admission of hearsay evi- 
dence in pedigiee cases is confined to the pioof of the 
pedigree and does not apply to pioof of the facts which 
constitute a pedigree, such as biitli, death and mariiage, 
when they have to l)e proved for other pm poses. The 
Indian law is not so strict as laid down in S. 32. 
{Sulaiman, C,/„ Young and King, / J.) Mt. Naima 
Khatun V. Bas^nt Singh 66 All 766 = 3 A. W,B. 
529 = 6 BA. 962=1491.0 781 = 1934 A.L.J. 318 = 
A LB. 1934 All. 406 (F.B.). 

S. 32 (6) — Pedigree — AJahomidam — P lattice of 
sJmving el des* son on riifht side — Inference, 

Where the family indicated in the pedigree is not a 
family governed by the custom of primogeniture in the 
descent of property, there can be no motive in the pre- 
paration of the pedigree to place the name of the first 
born as the first on the right hand side and in the absence 
of sufficient material on record, there would be no justifi- 
cation for the inference that a pedigree of a family 
of similar status would be invariably prepared on a plan 
of descent by primogeniture. The eldest son is generally 
shown on tlie right side in the Mahomedan pedigrees but 
that was not an iiivarialde practice. The practice of so 
showing the eldest son is borrowed from English system 
and W’as not follow'ed in ancient pedigrees. ^Hasan^ 
CJ.and Raza, Jf) ABDUL KaREEM 2y..RASHIDUD- 
DIN. 131 I.O. 903 = 8 O.WN. 306 = A.I.R. 1931 
Oudh 246. 

-"-3. 32(6) — Pedigree —Proof — Documentary and 

oral evidence ^Relative value. 

The point of view with which the decision of the 
question whether a certain pedigree lelied on by the 
plaintiff has i)een proved shoultl be approached is that 
if the liocumentary evidence on wliich the plaintiff relies 
is found to be rea'.oiiable explicit and reliable, the oral 
evidence which consists mainly of the dejiositions of the 
members of the family should also be accepted as trust- 
worthy, being consistent with the documentary evi- 
dence. On the other hand, if the documentary evi- 
dence is not of the character mentioned above, the oral 
evidence must be treated as wholly inconclusive. 
{Hasan, C, J, and Raza, J.) ABDUL KaREFM v, 

Ra.shiduddin. 131 I.C. 903= =8 O.W.N. 306 = 
A.I.B. 1931 Oudli 246. 

-S. 32 (6) — Pedigree — Proof — Statements by 

deceased memher made ante litem motam — Admtsstbility, 

In question of pedigree, the statement of deceased 
members of the family made ante litem motam before 
there was anything to throw doubt upon them, are evi- 
dence to prove pedigree. And such statements by deceas- 
ed members of the family may be proved not only by 
showing that they aoXially made t^e statements, but by 
showing that they acte^ upon them, or a-srsented to them. 
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or dkl anything that amounted to showing that they 
recognised them. If any member of the family, as a 
person who presumably would know all about the 
family, had stated such and such a pedigree that evi* 
dcMice would be receivable, its weight depending upon 
other circumstances Stiirla v. Frecaa^ (l8S0) 5 A. C. 
623, Foil. {f.,)ril Maimtllan.') ARIJUI. CiHAFUH v. 
Mr. Hussain Hihi. 58 I.A. 188 = 12,Lali. 336 - IB. 
1931 PC 68(2)-130I.C 612 (2) -33 L.W. 434- 
1931 M W.N. 373-32P.LR. 186 -8 O.W N. 663 = 
14 0LJ 512- 33B0I11L.R. 420 = 63 C L.J. 213 = 
A.I B. 1931 P 0. 45-= 60 M L J. 583 (P.O.). 

[Bel. vm O. 210(211}.J 

Becitals. 

S. 82 -Feet tali in subsctpient deed of ^ift — 
Admt tsibthty. 

The le'ital in a deed of gift to the effect that the 
executant and her husband had made a gift of certain 
properties U) the daughter as stridlianam at the time of 
her marriage and that she was executing a formal con- 
veyatKo in pur^ uan< e of the oral directions of her hus- 
band is admissible in proof of the earlier gift, in a case 
covered by S. .32. (Faweraw, J.) AI‘P/>SAMI I’lbf.AI v. 
Kami; Tkv xk. 136 I 0. 340-I.B, 1932 Mad. 292- 
34 L.W. 776-AI.R. 1932 Mad. 267 -61 M L J. 
887. 

"S. 32 — Ficffah — Sail ft^r rent — Plea of hold titi* 
tent free^Sole deeds between third pa* ties — Feetltd^ in 
-—Adniisubihty. 

In a suit for assessment of fair and erjuitalile rent, the 
tlefiNul.uits ple.uled that the holding was rent free and in 
support relied upon sale deeds containing recitals to the 
efiei't that the predecessors- in interest of the executants 
of the A'tibtildi xxere holding with nahkar tight. 

fields such lecil.ds were in.nlnii.ssible and could not be 
used in evidence against the plaintiff who was no party ' 
to them. (d/z/A-r, y) JaU ATDWIPTKNDRANAUAYAN 

llHui* 7'. Hii.ash Kay A(;ar\vai.la 59 Cal 464= ' 
I.E. 1932 Cal. 375 137 I.C. 860 = A I.R. 1932 Cal 
427. 

'Sb. 32 (3) and 7— Feat ah — Deed — Fecit al that 
land IS bounded by p*<'peity of another — Title of third 
pai-ty—'Adwtuibi/ify, 

Oidinaiily iciilaN in a rieed ate not evidence ''gainst 
thiid pailies. A lecital in a deed iloes not therefore in 
any way rei'ogin/e the title to the property by nieiely 
reciting that the property, the subject-matter of the deed, 
is Ixuiiult'd on one side or the other by properly ovei 
whii h .some oilier peison purports to exercise proprietary 
lights 'I’he sLitement in the deed to the effect that the 
land is bounded on the noith, south, east or west by the 
pioperty (»f anolhci person <'an by no stretrdi of language I 
be brought within S. 32 (.i), or S. 32 (7), (iro*/, /.) 
JIARI AHIR 7 Ski SANt’-HAT (’HACHA. 152 10. 
829-7R.P. 257 16 Pat L.T. 197= A.I.R. 1934 Pat. 
617 (2). 

S. 32 (7) — Feet la Is — Deed of adoption — 

Admnsibiltfy — Tip id tty of adofticn in question. 

NYheie the validity of .in adoption made by a peison 
w hr) had two aurasa sons atiheted with lepro.sy is in 
question the sfatemeiit contained in tlie registcied deed 
of ado])tion sitting out that f;u t as the basic ground for 
the adoption is .iilmi'‘sible in t vidence under S. 32, C’l. 7. 
(Sftnda/a/n (Vntty, / ) NaUAMMAT, ?/. SANKARAFPA 
Naidu. 64 Mad. 676 = I.R. 1931 Mad. 473-131 i 
C. 9 = 1931 M.WN. 501 33 L.W. 269 = A.I.R. 1931 
Mad. 264 = 61 M L J 19. 

Relationship. 

S. 32 (5) — Feliittonship — ideclat ation made post 

litem niotam — Admtfabtlitv. 


i EVIDENCE ACT C1872), S. 32 (6)— Relationship. 

Declarations as to the existence of relationship by 
blood are inadniissible in evidence if made post I item 
motam. In order to be admissible they mast be made 
ante Ittein motani v^'nirh not meiely before the 

commencement of legal proceedings, l)ut before even 
the existence of any actual controveisy concerning the 
subject-matter of declaration. Declarations made in 
the obvious interest of the declarant will generally 
speaking be rejected. {Nanavntty, J.) MaHOMED 
AziM Khan 7 >. Raja SaiyId Mahomed Saadat ali 
Khan. 136 I.C. 642 = I.R. 1932 Oudh 130= 8 O.W. 
N. 349 = A.I R. 1931 Oudh 177. 

S. 32 (5) — Felationship — Genuine petition of 

appeal'- Admt ssibt I tty . 

A copy of genuine petition of appeal produced from 
the Government Secretariat, even thbugh it may not bear 
the signatuie or thumb mark of the party, is admissible 
in evidence, but a statement made in it by the appellant 
in his own inteiest about his alleged relationship with a 
certain person cannot be admitted as relevant and ad- 
missible in evidence unless such statement has been 
brought home to appellant as his own. Shrewsbury 
Peerage 7 IL L. C. I and 25 All. 143, Ref. 

fiVanavuttysJf) MAHOMKD AZIM KhaN z/. RaJA 
Saivii) Mahomed Saadat At.i Khan. 136 I.C. 642 
= I.R. 1932 Oudh 130 -8 0. W.N. 349--A.I.R. 1931 
Oudh 177. 

— — — S. 32 (5) — Felationship — Muhammadan mar- 
nayre — Evidenre of — Statement of deceased peison — 
Admissibility of. 

A statement by a deceased person that there was a 
marriage between liim .ind a certain woman is admissi- 
ble in evidence fur the purpose of proving the legitimacy 
of his children under the provisions of S. 32, sub S. (5) 
as a statement as to mani.ige. The doctrines of Maho* 
medan I.aw' do not e\i hide evidence of this nature and' 
the livideiice Act applies. {^Mukerjt^ A C.J and Hennet^ 
J.) Z\MiN Ai.i V, Mr. Azizunnissa. 65 All. 139 = 
IR. 1933 All 432 144 I C. 433 -1933 A L J. 483 = 

A.I.R. 1933 All. 329. 

S. 32 (5) — Relationship — Proof. 

Foi the purpo'^e of pioving lelation.ship, statements of 
deceased relatives, servants, and dependants of the fami- 
ly are admissible, and in eveiy instance it is a question 
of f.ict as to whether the person who made the statemenr 
liad speci*d means ot knowledge. f^Cur^enven and 
Cornish, /J) RAMAKRISHNA PlI.I.AI TlKUNARA- 
YANA Pii.i.Ai. 65 Mad. 40= I.R. 1932 Mad. 767 = 
139 IC. 684 = 36 L.W. 73-1932 M.W.N. 31 = A.I. 
R. 1932 Mad. 198 = 62 M L J. 116. 

S 32 (6y' — Relationship — Statement as to ag^e of 

adopted son by adoptive mother — Admissibility, 

A statement made as legards age is tantamount to a 
statement as to the existence of relationship, and Ihere- 
foie the statement made by the adoptive mother as 
iegards,the age of the boy, although it would not shoxv 
her own relationship with him, is admissible An adop^ 
live mother w ho sees the boy at the time of the adoption, 

I and who would in all piobabihty have made inquiries 
about him, is a person who must be deemed to have 
special means of knowledge within the meaning of 
S 32 (5). {^Sulaiman., C./., Voun^ and A'tnj^, /.) 
Mt, Naima Khatun V. Basant SINUH. 66 All 766 
= 3 A.W.R. 629 = 6 E A. 962 = 149 I.C. 781 = 1934 
A.LJ. 318 = A.I E. 1934 All. 406(F.B.). 

S. 82 (6) — Relationship — Statement by deceased- 

person — Special means of Tenenoledge — Proof cf. 

Proof of special means of knowledge in the persoiv 
maklng a statemefit as to existence of relationships 
between persons is a pre- requisite to the admission of 
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EVIDENCE ACT (1872), S. 32 (6)— Relationship. 

evidence under S. 32 (5) and this proof must be given by 
the party who wishes to give such evidence according to 
S. 104 of the Evidence Act. {Doraswamt Jyet^ C.J. 
and Mahadevayya^ /.) BHADRAVVA v. BaSaPPA. 10 

Mys.L J. 88. 

-S. 32 (5) — Relationship — Statement of witness as 

to telationship betiueen two persons — Admissibility, 

The statement of a witness on the question of relation- 
ship can be admissible either under S. 32 (5) or S. 50. 
.If any particular statement does not fall within the 
purview of one or the other of these provisions, it should 
be ruled out inadmissible. Wheie the statement 
relates to the existence of relationship between two per- 
sons, one or both of whom could not have been seen 
by the witness, it cannot be presumed that he heard of 
the relationship from his own deceased ancestor. VVheie 
therefore the statement of witness giving the pedigree is 
found to be inadmissible under S. 32 (5), but he deposes 
to fact.s which establish such treatment as is conte iiplat- 
ed by S. 50, it should be admitted to that extent. 
{N lamatullak and Rachhp.il Singh^ /J.) Mt. CllUNNA 
KUNWAR Z/. LALA MUKAT HEH ARI I.AL, 151 1.0. 
338 = 7 R A. 140 - A.I.B. 1934 All. 117. 

S. 32 (5) — Relationship — Statement of witness — 

Effect in later proceeding. 

The statements of witnesse.s in a prior suit regarding 
the adoption of a party cannot be admitted in evidence 
in the subsequent suit in respect of the same r|uestion of 
adoption as iliey cannot be said to have been made be- 
fore the question in dispute was raised. {Curgenren and 
Cornish, jy.) RaMAKRISHNA PlI.LAI 7 a TIRUN ARA- 
yana PibbAi. 66 Mad. 40==I.R 1932 Mad. 767 = 
139 I.C. 684 = 35 L W. 73=19 12 M.W,N.31=A.L 
R. 1932 Mad. 198 = 62 M.L. J. 116. 

S. 32 (6) and (6)- Kelationship — Entnes in 

books of priests contatnin pedtg) ee — Value of. 

Entries in the books of the priests at a place of pil- 
grimage showing the ptdigite of both parties light 
up to a common ancestor are admissible in evidence 
under S. 32 of the Evidence Act, but such entries should 
be accepted with care. The production of bor^ks before 
the tiial Court is essential, and the prol)ative value of 
suL'h entries is con^ii’erably i educed, if they aie not 
placed before the tnal Judge. {Almond, J C. and Mir 
Ahmad,A J.C.) ACHARAJ KaM ?• GaNE.^H DA.S. 7 
R. Pesh. 28 = 1511.0. 622=A.I.R. 1934 Pesli.78. 

Scope. 

' S 32 — Scope. 

S. 32 provides an exception to the general rule that 
evidence must be given in Court by witnesses. {Addison 
and Ahdul Qadir, JJ ) KaHMAN EMPKROK I.R. 
1931 Lah. 885 = 32 Cr.LJ. 1118 = 134 I C. 117-33 
P.L R. 8 = 1932 Or C. 24 = A I.R. 1932 Lab. 14. 
Statement after controversy. 

S. 32 (7) — Statement after controversy — “///- 

stances** — Statenunts of deceased persons. 

S. 48 read with S. 60 requires that the person who 
holds the opinion should he called as a witness. State- 
ments made by deceased persons after the controver-sy 
ha<l arisen and therefore inadmissible unrler S. 32 are 
not admissible under S. 48 or under S. 32 (7). State- 
ments cannot he called instances {Raza and Smith. JJ.) 
Amina Khatun z'. Kh il-ur Rahman. 8 Luck. 
445 = 15010 282 = 6RO. 629 = 10 O.W.N 268= A. 
I.R. 1933 Oudb 246. 

Statement against interest. 

— — 3. 32(3^ — interest — Deed of 

adoption — Attestation by aura sa sons — Die i :ont li ning 
statement about the leprosy being cai%si of atoption — 
Admissibility. 


EVIDENCE ACT (1872), S. 32 (6) and (7)-Value 
I of Evidence. 

Where the validity of an adoption made by a person 
who had two auiasa sons sufifering from lepiosy is in 
question, the fact of the natural sons having attested 
the deed of adoption, is admissible in evidence, as they 
may be deemed to have acquiesced in the truth of the 
statement in the deed of adoption, viz , the necessity of 
adoption by reason of the two aurasa sons being 
lepers, the statement being against their pecuniary 
intert;^t. {Snndaram Chetty, J.) NaGAMMAL z*. SaN- 
karappa Naidu. 64 Mad. 676 = 131 10. 9 = I.B. 
1931Mad. 473 = 1931 M.WN. 501 = 33 LW 269 = 
A I.R. 1931 Mad. 264 = 61 M.L. J 19. 

— — S. 32 {Z)— Statement against interest — State- 
ment exposing person making it to criminal pi osccution 
— Di vorce procet di ng— Letter wi itt cn t o peti ti oner b y 
CO resp nident admitting adultery — Ad nit '^sihility. 

In a divorce suit Bled in India by the husband on the 
ground of adultery, a letter written to him by the co- 
re‘'pondent who lives in England admitting adultery with 
the respondent, is admis‘‘ible in evidence under S. 32, 
Cl. (3), Evidence Act, as the admission of adultery 
would have exposed him to a criminal prosecution. 
{Wviiig, King and Bennet, JJ) GkkaLI) Thoma.S 
COCK man V. OLGA Myrti.k Cockman. 66 All. 570 
= 160 10. 446 = 6 R A 1099 -4 A.W.R. 469-1934 
A.L.J 1264 - A.IR. 1934 All. 618 (S B.). 

S 32 {3)— Statement against interest —Statement 

of liability. 

A statement in a sale deed by the executant that he 
was liable for a particulai amount is atlinissible under 
S. 32 (2j as a statement made against the pecuniary or 
proprietaiy interest. A. I.R. 1926 Pat. 255, Kef. 
{/\llo(k. A.J.C.) BAHHNAJI ZA Ra'I ANLAL. 30 N.L. 

R. 192 = 6 RN. 217 = 148 1.0. 1033 = A.I.B. 1934 
Nag. 106. 

Statement not fnlllng under. 

S. 32— Statement not falling under —Admissi- 
bility 

There is differeni e between tlie existence of a fact 
and a statement as to its existence. S. 1 1 m.ikes the 
existence of facts admi^sil)le, and not statements as to 
such f-xbtence unless tlie fact of maKing that statement 
is itself a mailer in issue. Hence if a .st.jttmenl i/oes 
nor fall within S. 32, it cannot be admissible even under 

S. 11. {Sulamian, C J., Young and King. JJ.) 
MT. Naima Khatun V. Ba<ant Singh. 66 All. 766 
= 3 A.W.R 629 6 R. A. 962-149 I C. 781 -- 1934 
A.L.J. 318 = A.I B. 1934 All. 406 (F.B.). 

Value of evidence. 

Ss 32 49, and 60 -Value of evidence— 'Rest of. 

The value of the evidence admissible under 8s. 32, 49 
and 60 dtpciuls on the character of the witnesses who 
depose to wliat they heard from rieceased persons and 
also on the character of tlie deceased and whether they 
weie expressing theii own opinion or meiely repeating 
heaisay. 23 All. 37 (PC:.), E(jI1. {Aston, A. J C .) 
Mui^cHand rc Hkvigir. 150 I.C. 266=6 R S. 266- 
A.I.B. 1933 Sind 213. 

S. 32 (6) and (7) — Value of C7'idence — Docu- 
mentary evidence — Cumulative effe<t. 

Where ea(h of the items of docutnenl.iiy evidence 
relied upon do not prove a fact in issue in the slightest 
degree ami have no eviilentiaiy value in advancing a 
particular ca^e, the cumulative; effect of all the mass of 
such evidence would be ml and of no evident iaiy value. 
Rule applied to proof of a pedigree table. 5 O.W.N, 
992. Dlst. {Nanavutty. /.) MaHOMED AziM KhaN 
V. Raja .Saiyid Mahomed Saadat Am Khan. 136 
I.C. 642 = IB 1932 Oyadh 130 = 8 O.W.N 349 = A.I. 
K. 1931 Oudh 177. * 
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EVIDENCE ACl (1872), 8. 32 (7)— WlU. 

Will. 

— 88.32 (7), 33 and 158 — Will — Deceased atteston 

— Statements before Sub Registrar — Admissibility of. 

Statements made liefore the Sub-Kegistrar by the 
deceased attestor-* to a will are admissible under S. 32 
(7) taken with S. 15H, but not under S. 33 of the Evi- 
dence Act. 'fhe statement of a (lev:eased aite-^tor regard- 
ing the exeutantS admission is contained in the docu- 
ment by reason of the attestation. It falls under S. 32 
(7;. (luimesam and Cornish, //.) SUOAKSANA KaO 
SEmiAkAM AMNIA. 1933 M.W.N. 1148. 

— S, 33 — Actual cross examination by adverse paity 

not necessary. 

S. 33 docs not lerjuire it for a deposition to be 
admissible, tliat the adverse party should have actually 
exercised his light to cross e.xaniiiio the witness. It is 
enough if he had the opportunity to cross examine on the 
occasion. 8 (I W.N. 838, Kef. (Afacp/ier\on and 
Dkavle, JJ.) Gauki Duit Makwahi v. Dowking 
13 Pat. 735-15110. 683-7 R.P. Ill -=A.I.R. 1934 
Pat. 413. 

■■■■ — S. 33 — Applicability — Any person ant hurt zed 
by I aio to take It" Collector deciding dispute in muta- 
tion proceediiii^i under S. 40, U. P. Land Revenue Act 
-^p'.i tdence gii>en byiottness in such proceedings —Ad- 
misibility in subsequent suit. 

Even th( ujh the (SKiuity hedd liy the (Collector in decid 
ing a dispute in mutation proceedings under S. 40 of 
the U. P l/and Revenue Act may not strictly speaking, 
be ajudiri.il proceeding, the (collector holding the entjuiry 
and deciding tlie dispute is certainly a person authorized 
by law to t.ike evidence within the meaning of S. 33 of 
the Evidence Act. S. 33 theiefore applies to a state- 
ment made liy a witness in such proceeding'^; and the 
statement is admissible in a subserjueiit suit between tlio 
parlies in the Givil (^)urt. {Sulattnan,C.J. and Rennet^ 
j.) Mahknpra SiNdfi V Shankar Dayai. Singh. 
159 I.O. 903 - 8 R. A. 525 - 1935 R.D. 667 = 1935 

A. W.R. 1122 = A.I R. 1936 All. 124. 

’S. 33 — Applicability — '^Judicial p/oceediugs ** — 
Settlement proceedings — Ei'idence taken ni — Admisstbt- 
Itfy as to I nstom tilUged. 

Settlement ptoctedings before a Settlement Deputy 
Collector are not juilicial jiroceedings within the nieainng 
of S. 33, Evidence Act, so as U) make statements made 
therein a^ to the existence of a custom admissible in a 
.siibsecpient livd suit between the parties. Rut the siate- 
ments cannot at the same time be excluded. 'Fhough 
they m.iy not be admissible as evidence of the custom, 
they can be looked into to assess the value of ti e Deputy 
Collector’s report and older. These latter are admissible 
under S. 13, Icvideiu'e Ai t, as recognizing a custom in 
dispute. { Alia o/iifulliih and Collister, // ) KRISHNA 
Durr Durkk AiiMAni Ribi. 67 All. 688 = 153 I.C. 
708 = 7 R A. 551 1035 A.L.J 236 4 A.W.R. 1208 
-16L.R. 140 (Rev.) = 18RD. 635-A,I.R. 1935 
All 187. 

S. 33—' Cannot he found* — Absconding 7Vit ness. 

Where it appeared that the witness who was i elated 
to the accused and gave material evidence before the 
Magistrate was absconding and the Sessions Judge re 
corded Ills (Kpositivon before the .Magistrate as part of 
the evidence in the case, held, ilvdl the procedure w’as 
permitted by S. 33. (Suhrawardy and Ratterson, JJ.^ 
Abbas Manual v Empkror. I E. 1931 Cal. 603 = 
131IC. 855- 32CrL J. 810 = 36 0. W.N. 143 -A.I. 

B. 1931 Cal. 473. 

S. 33— Cannot be found'-^.Proof— Statement of 

Public Prosecutor^ si suffictent. 


. EVIDENCE ACT (1872), S. 33. 

The Sessions Judge, before transferring the deposi- 
I tion of a witness in the Court of the committing Mjgis- 
; trate to his own record, ought to take evhlence and re- 
/ cord proceedings and, if as a result of the evidence thus 
taken, he arrives at the judicial t’ecision that the wit' 
ness could not be found or his presence could not be 
secured without an amount of delay or expense, which 
under the ciicuinstances of the case the C<mrt considers 
unreasonable, he can biing his former deposition on 
the record. Rut if the vSessions Judge transfer's the state- 
ment ot the witness to the record of the Sessions case 
simply because the Public Prosecutor makes a statement 
before him that the witness could not be found, the 
proceduie itcontiary to law and wholly irregular and 
the deposition of the witness thus brought on the record 
cannot be treated as evidence. {Shadt Lai C.f. and 
Agha ffaidar, J.) IN DAK v, EMPEROR. I.R. 1931 
Lah 131 = 129 IC 195 = 32 Cr.LJ. 256 -31 P.L.R. 
1021 = 1930 CrC. 1217 = A.I.R. 1930 Lah. 1041. 

3. 33 — Chirge for sexual offeuce — Eitdence of 

woman injured — Con oboratioe eVt Jiute. 

In cases arising out of sexual matters, when charges 
are made against a man by a woman, it is dangeious to 
convii.t upon her evidence. The jury .should require 
corrobo«atK)n of hei story, before they bring in a verdict 
of ‘guilty". The kind of corroboration requiied must be 
independent evidence. The statement of a witness that 
he saw the gill coming out of the hou.se of the accused 
weeping nuy be rclie<l on as corioboration {^l.ort 
Williams and M.C, Chose, JJ.) NUK AHMKD z/. EM- 
PEROR. 35 C.W.N. 108. 

S. 33 —De novo trial — Previous evidence — Ad- 
missibility. 

A witne.^s who had been brought from Calcutta and 
examined on twu) dilfeient occasions, one befoie fram- 
ing of the charge and again after framing of the charge, 
was ciosb-examined and re-examined in gieat detail, so 
that there Cimld be no doubt that all that could b:; get 
out of this witness had been got out r)f him. 'Phe com- 
plainant was not a man of means, to bring 'vucli witness 
again from Calcutta, for the de //(>r^Mrial nuivth ivo been 
a very heavy drain on his pmse. Moieover, there could 
be delay in securing the attendance of such a witness. 

Heldy that the dilhcully and expense Involved in 
calling this witness w'ere sufficient to make such evidence 
admissible under S. 33. 6 All. 224, Dist. {Mackney, 

J.) J. G. (;. Fernandez v. Emperor 160 1 C. 
215 = 37 0r.L J. 256 -8RR. 352=1935 Or.O. 1258 
-A.I.R. 1935 Rang. 484. 

— — S 33— Enquiry before Coionei — Statement of 
luitncss subsequently dtad — Admissibility duting trial. 

The inquiry before the Coroner, although it may be a 
judicial proceeding is not a proceeding between the pro- 
secutor and the accused and therefore the deposition of 
a witness taken in an enquiry before the Coroner cannot 
in the event of the death of the witness, be taken into 
account at the trial Lefore the High Court, i Peaumont ^ 
c J.) Emperor Mahomed Yusdk 6 I.R. 
(Bom.) 156(1) = 146 10. 644 -35 Or LJ. 306 = 1933 
Or. 0. 1553 = 35 Bom.L R. 1020 = A.I R. 1933 Bom. 
479 (1). 

S. 33 — Evidence at previous trial — Admissibi- 
lity. 

The deposition of a witness, who had died and w’honi 
the accused had an opportunity to cross examine in the 
pievious trial, is admissible in a de novo trial. Case- 
law discussed. (IFalsh, J.) MUTHIAH PiLLAl v. 
Emperor. IB. 1932 Mad. 641=139 I.C 203 = 33 
Or.L J. 738 = 1932.M. W.N. 857 = 37 L.W. 134 = 1932 
Cr.C. 589 =A.I.B. 1932 Mad. 559. 
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EVIDENCE ACT (1872), S. 33. 

— S. 33 — JtidiHal proceeding — Court trying suit 
beyond its pecuniary jurisdiction — Evidence taken in — 
Admissibility of. 

No proceeding a ‘judicial proceeding’ within the 
meaning of the section if it is conducted !^y a Court 
which has no juiisdictiou to undertake it. VVheie 
the Munsif, after the examination of a witness, 
returned the plaint on the ground that the value of the 
subject matter was above its pecuniary juiisdictiou, the 
evidence of the witness so examined is not admissible 
in evidence in the subsequent trial before the Sub-Judge 
even though I lie witness died in the interval and so 
could not be examined afresh. 20 M.LJ. 726, Diss. 
•from; 7 L. 3%, Foil.; 3 M. 48 and 38 C. 63<>, kef. 
to. {Curgenvcn and Bhashyam Ayvangat ^ //.) 

San KAPPA kAi r. Kekaga Pujahy. 54 Mad. 661- 
I.R. 1931 Mad. 618 = 132 I.C. 122= 33 L.W. 419- 
A.I.R 1931 Mad. 676 = 61 M.L J. 120. 

* [Rel. 1933 M.W.N. 197 (J98).] 

S. 33 — Oral evidence — JVo opportunity to cross- 

examine — Evidence not admissible. 

A deposition on which there was no oppoitunity at 
all to cro'^s examine, not admissible under S. 33. 
(Case-law disc.) (U^o/s/i, J.) Sundaua KaJaI.I v. 
Gopala Thevan. 150 I.O. 132=6 RM. 697=39 
L.W. 34 = A.I.R, 1934 Mad. 100. 

S. Proceedings inter paites — Admissibility 

in later proceeding — Consent of paities. 

If both paities to a suit, with a view to sav<- delay 
and expense, agieed to the admission of cvidciKC of wit- 
nesses in foirner pioceedings between them, e'^pecially 
when the party who had the right to object waived his 
objection ami did not feel he was prejudiced thereby, 
the admissibility of such evidence ought not to be 
questioned in the appellate Court. 43 Mad. 609 (F.lb>: 
30 bom. l09 and 46 All, 8l5, Foil. (Doraisa mt /yct\ 
C.J. and Pama Kao, /.) llHAGAWANJI v. RaJA 
Sampangi Kama She tty. 9 Mys L.J. i. 

■ ■■ S. 33 — prosecution witness not ci oss examined 
before charge — Not ttaceable for further ttoss-examina- 
turn — Admissibility of his evidence, 

1 he accused has a light to cro''S-e,\ amine a pm'^ecu- 
tion witness l^efore the charge is framed again.^i him and 
if he has failed to do so, not only had he the opportunity 
but he had the right of cross-examining the witness, and 
the action of the Court in treating the evidence of any 
such w'itnes,s under S. 33 is justified, when it is found 
impossible to produce liini for further cross-examination 
undei the provisions of S. 256, Cr. P. Code. {Grille, 
y.C.) (JURUDIN V. KmpkrOK. 31 N L.B. 276 = 154 
I.O. 369 = 7 R.N. 164=36 Cr.L.J. 678 = 1936 Cr.C. 
77 (2) = AIR. 1936 Nag. 8. 

— S. 33 — Represnitative in interest" — Meaning. 

It may be true that the phrase “representative in 
interest” is not for all purposes synonymous with the 
expies?ion “persons claiming under” in S. 11 of the 
Code of Civil Procedure. {Curgenven and Cornish, //,) 
RAMAKRISHNA PILLAI V. TiKUNARAYANA PiLbAI 
66 Mad 40 = 1 E 1932 Mad. 767 = 139 I O. 684 = 35 
li.W 73 = 1932 M.W.N. 31 = A.I.R. 1932 Mad. 198 
=62ML J. 116. 

S. 33 — Statement before Magistrate — Admission 

before Sessions Judge, 

The statement made by a person before a committing 
Magistrate can be transferred to the record of the Ses- 
sion? Judge only if the person is examined as a witness 
before the Sessions Judge. His statement will be ad- 
missible under S. 33, Evidence Act, only if the Judge 
holds that the witness was incapable of giving evidence 
before him. {Jai Lai and Bhtde, JJ.) EMPEROR v, 

Natha Singh. 6B.L. 361«147I.C. 234 = 36 Cr. 


evidence act (1872), Ss. 84 and 32 (2). 

L.J. 349=35 P.LR. 75 = 1934 Cr.C. 447 = A.IR, 
1934 Lah. 212. 

““S. 33 — Statement by witness — Admissibility in 
subsequent suit. 

The statement by a witness who produces certain 
papers in suit to contest a notice of ejectment to the 
effect that his ancestor was* a thekaaar, is admissib’e in 
evidence under S. 33 of the Evidence Act, in a subse- 
quent suit in which the same dispute is involved, {Sri- 
vastaza and Nanavnity^ y/.) SPECIAI. MANAGER, 

C(>URTOF Wards, Palrampur v. Tirbeni pkaSad. 
11 Luck. 35 = 1541.0. 965 = 7 R.O. 623 = 1935 R.D. 
171 = 2936 O.W.N. 387 = A.I.R. 1936 Oudh 289. 

S. 33 — IVit ness examined in committing Court 
but not appearing in Sessions Cone t— Deposition, if 
admissible. 

Wheie in a ca-se under S. 366, Penal Code, the horos- 
cope ol the girl was pioduced to show that the giil was 
below 16 3 cars of age and the person, piepanng the 
horoscope was examined in the comimitiiig Court and 
he admitted that the hoioscope was prepareil by him but 
he did not appear in the S^e.ssions Court though sum- 
moned, and it was allegctl that he did not get the sum- 
mons, 

that it was not open to the prosecution to invoke 
S, 33, Evidence Act, and the Sessions Judge was light in 
refusing to admit evidence given in the lower Court. 
{Guha and Bartley, JJ.) SUPKRIN'l ENDKNT AND RE- 
MEMBRANCER OK LKGAi. Affairs, Penom. v, 
ForhaI), 163 I.C. 493 = 7 BC. 381 = 36 Cr.L.J. 364 
= A.I.R. 1934 Cal. 766. 

— S. 33, Prov. (1) — Object — Represtfitativc in 
t n te rest * ’ — Meani n g . 

Thepeij-on who is called by Prov. (1) a “lepiesenta- 
tive in interest” of another is a person w ho w.as a party 
to the fiist pioceedings, 1 he first pioviso requires tiiat 
the parly to the first proceeding should have repiesented 
in interest the parly to the second pioceeding in relation 
to the question in issue in the first proi ceding to which 
“the facts which the evidence states” weie itlevant. It 
conytrs not only cases of piivity in estate and .succession 
of title, but also cases wheie both the following condi- 
tions exist ; 7V2.,(1) I'le interest of the relevant party to 
the second procteding in the subjecl-nuttei of the fir^t 
proceeding, is consistent with and not antagoniMic to 
the inteiest tlierein of (he relevant party to the fiist 
proceeding, aiul (2) the inteiest of both in the answer to 
be given to the particular question in issue in the fiist 
proceeding is identical. Theit may be oihei cases cov- 
eted by the first proviso; but if both the above condi- 
tions aie fulfilled, the relevant part to the first pioceed- 
ing in fact represents in the first proceeding the relevant 
parly to the second proceeding, in regard to his interest 
in relation to the particular question in i.ssue in the first 
proceeding, and may grammatically and tiuthfully be 
described as a representative in inteiest of the parly to 
the second proceeding. (Scope of pioviso discussed.) 
{Lord Russell.) KKISHNAYVA SURYA KaO HaHADUK 
V. Venkata Kiimara .Mahipathi Sukya Kao. 6Q 
LA. 336=57 Mad. 1 = 6 IB. (P.C.) 12=1933 A.L.J. 
1039 = 38 L.W. 409 = 1933 M.W.N. 1191 = 38 C W N. 
l = 35Bom.L.R. 1076-16 Pat.L.T. 1-58 0 L j. 306 
= 145 I.C. 216 = A.I.R. 1933 P.C. 202 = 66 M.L.J. 
479 (P.C ). 

Ss. 34 and 32 {2)— -Account books -^Admissibi- 
lity, 

Books of account, if no balances have been struck in 
them may be inadmissible under S. 34, but they are 
however admissible 'jnder S. 32 (2) as entries or 
memoranda, made by persons who •are dead, in books 
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kept in the ordinary course of business. (^Pollock, A.J. 
C.) Babhnaji V. Ratanlal. 30 N.L.B. 192 = 6 B. 
N. 217 = 148 1.0. 1033-A.I.E. 1934 Nag. 100. 

'S. Z^-^Account books — Admissibility of — Balances 

should be properl y struck. 

An entry in an account book is an admission by the 
maker thereof in his own favour and it is accepted as 
evidence only if it strictly complies with the requirements 
of being kept regularly and in the ordinary course of 
business. The account books in which balances are not 
struck for six days running is not therefore a document 
which vNould inspire confidence in a Court of justice. 
{Addison ami A^ha Ilaular^ //.) UtTAM f-HAND 
ISHAK Das V. Hakim Mahomed Shakif. 33 P.L. 

R. 168 -137 I.C. 44 = 1 E. 1932 Lah. 278 C2)-A.I.E. 
1932 Lah. 417. 

S. 34-.4r count books — Coi rohai atti'e euid ence — 

hooks of respectable firm — Kejtction — Reasons to he 
given. 

The account books by themselves cannot prove the 
transaction as they are nieie corroborative evidence. 
But where they are spoken to by a witness, the Judge 
should give some reason why any suspicion should 
attach to them. It is haidly proper to stigmatise the 
books of a lespectable firm as books which it is not 
dilhcult to fabricate without coming to a specific finding 
that the books produced wcie as a matter of fact fabri* j 
cated and without giving reason's therefor. (A'u/wint 
Sahay, y.) DAMUI CHAUDHUKY 7'. NATHUNI MIA. 
I.R 1933 Pat. 151 (2) U2 I.C. 463-14 Pat.L.T. 
61-AI.R. 1933 Pat. 145. 

3. 31 - Account books -Entry in by agtfU — Relc- 

van.y, . . 

Kntries in account books aie relevant as admissions 
against the paity, even when the enliies are written by 
Ins agent. {Mittcr and Mi Mur, //.) NANILAL Das 
V. Nuthehari Das. 38C.W.N. 881. 

Sa, 34 and 32 {2)— Account books— Entries in 

Entries made by deceased person — Corroboration— 

NciCssity for. 

Though an entry in bfx^k'. of account when lelevant 
only under .S. 34 reipiiies coiroboration, no coriobora- 
tion is needed if the same becomes admissible under 

S. 32 (2). 28 Horn. 294; 16 C.L J. 24; 63 I.C. 940; 55 
Cal. 1167, Kef. {Rama Rao and Suniva^a Iyer //.) 
Manickchand joHAKi Mau. V. Parakaji. 9 Mys. 
L. J. 337. 

S. 34 — Account books — Kntries — Proof of. 

In Older to obtain a decree on the basis of entries in 
l)Ociks-of account, it is not sufficient niercdy to prove th.at 
the books are coiiect and have been regularly kept in 
the course of business, but the entries must also be proved 
unless the necessity for such proof is removed by the ad- 
mission of the opposite party. A. I.R 1922 Lah. 338; 
A I.K 1924 r.ah. 540, A I.R. 1927 l..ih.903; 23 W.R. 
390 (P.C.) and A. I.R 1914 I.ah. 67. Kef. {Addison 
and Agha Haidar, JJ ) BAHADUR SlN<Hi v. PaDaM 
CH AND- Asa R\m. I R. 1933 Lah. 159 -141 I.C 665 
34 P.L.R.46- AI.R. 1933 Lah. 384. 

S. 34— .4. count book\ — Entries in — Value of — 

Plea of t rand. 

P was pui chaser of debts due to D fr(Xn N alleged 
th.it J) h.ul swindled .V of Rs. 10,000. P relied on 
entries in the account books of M showing Rs. 8,203 15 6 
due to D, It was proved that fraud of some sort had 
been committed, but M was unable to prove that D was 
guilty of fraud. The Counsel for N urged that since 
fraud had been committed, the entiiesin the account 
books should be taken as gratuitous admissions made 
under a mistake which could be withdrawn at any time. 


EVIDENCE ACT (1872), S. 34. 

Held,^ that these entries must be regarded as correct, 
until it was established that they were made as a result 
of any misrepresentation or fraud committed by N, 
{Tek Chand and Abdul Rashid, //.) MaHOMKD 

Bakhsh c/. Rawalpindi Club, ltd. A.I.R. 1935 
Lah. 222. 

S. 34 — Account hooks — Evidence by itself — 
Sufficten'y of. 

Mere reliance on account books without any sworn 
testimony in support of it or supported by swmrn testi- 
mony which is unreliable, is not sufficient to establish 
the claim, but where the plaintiff produces account 
books and deposes that they are regularly kept and are 
correct, and he is not cross examined on the point, his 
testimony supported by the account books is legally 
sufficient to establish his claim. {Bhtde^ J I) JaGaT 
Singh Rai v, Jagat Singh. 6 I.R. ^Lah.) 64 = 145 
I I.C. 167= A.I R. 1933 Lah. 212. 

S. 34— /fr count books — Nakal Bain. 

As the entries in the Nakal Bahi are not totalled or 
balanced and there is no reckoning and no account, the 
Nakal Bahi is not an account book at all and the entries 
therein are not admissible in evidence. 10 N.L.R. 44, 
FoB. {Subhedar, A J.C.) BadrINARAYAN v. HanSI- 
dar. 150 I.C. 748 (2) = 7 R.N. 25-16 N L.J. 282. 
S. Zi-Ai xount books— Med for cot roboration. 

On a plain reading of S. 34 of the Evidence Act, a 
plaintiff cannot get a decree on his books of account 
only, unsupported by other evidence. {Mir Ahmads A, 
y.C.) Faiz MuRammad Pir Bakhsh v, Muhammad 
Zaman Khan 157 I C 62-8 R. Pesh. 7. 

— S. 34 — AiCjunt books — Sufficiency of evidmce, 

\ If in addition <o the production by the plaintiff of 
account books regularly kept in the course of business, 
theie is evidence of witnesses who prove a number of 
items claimed by the plaintiff, the requirements of S. 34 
of the Evidence Act art* fulfilled and there is sufficient 
evidence to charge the defendant with liability. {Jai 
fill and Monroe, J J ) NANAK CHaND BAIJ NATH v. 
Parmesuki Das 35 P.L.R. 639. 

S .34 — Accounts — Entries in — Proof — Personal 

knowledge of witness — Inference. 

In a suit on a balance of account, the plaintiff .support- 
ed her case by the production of bahis and by the evi- 
dence of her munib stated that the defendants used to 
send goods to plaintiff and abo used to purchase goods, 
through the plaintiff, that the tiansaction used to be 
entered in the bahi and that the suit W'as for balance 
due under such an account. 

Held, that the matter was left in doubt whether the 
witness was speaking from personal knowledge or with- 
out personal knowledge and that the defendant not 
having chosen to cro-s-examine the witness, the plamtiff 
should be given the benefit of doubt and the evidence 
taken to be tendered on personal knowledge and the 
plaintiff’s suit should have been decreed. {Boys and 
Sen, JJ.) Mt. IIaR DEI?/. KTSHUN I.R. 1931 All. 
756-13310.900 = 1931 A.L.J. 916 = A.IR. 1932 
All. 60. 

S. 34 — Entry in Siaha —Admissibility in evi 

deuce — Condtlt ons. 

An entry in a Siaha which is a copy of the accounts 
would be admissible in evidence if regularly kept, but 
the law specifi ally states that of itself it shall not be 
consideied to be sufficient evidence to charge any person 
with liability. If a person bases his case on the entry, 
he should produce the person w’ho made it in order that 
the other party might have an opportunity of cross- 
I examining him ano’. ascertaining the circumstances in 
J which it was made and the»reasons why signature was 
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not obtained for‘ the same. {Keane, S.M. and 
Oppenkttm, JM.) BHAGWAT PRASAD SiNGH v. 
PRASAD. 16 B.D. 401, 

' " "■ 'S. 34 — ''Kepi in regular course of dust ness '* — 

Day-book entered after four months. 

A day-book, which has been entered after four months 
from the happening of an event and the rough notes of 
which are not available is not a document which can be 
held to have been kept in the regular course of business. 
'Xhese remarks apply a fortiori to a ledger which is 
prepared from such a day book. {Middleton, J.C. and 
Mtr Ahmad, A.J.C.') ARJAN SlNGH BHAJAN SINGH 
V. SuRjAN Singh. 166 1.0. 1006 = 7 R. Pesh. 106 = 
A.I.B. 1935 Pesh. 44. 

S. 34 — "Regularly kept" — Meaning of. 

A book of account may be said to be regularly kept 
although the hook is not entered up from day to day or 
from hour to hour, as the transactions take place. 
{Mitt er and McA'atr, //.) NaNILAL DaS v. NUT- 
BEHARI Das. 38 O.W.N. 861. 

S. 34 — "Regularly kept'* — Meaning of — Account 
books shown to contain incorrect entries — Admtsnhthiy 
of.^ 

The words “regularly kept’* are not synonymous with 
“correctly kept”. They only mean that the account ; 
books should be kept in accordance with a certain fixed 
method or in some customary form. The term “regu* j 
larly kept” has refeiem e to the system of book- keeping. ! 
rather than to the truth or correctness of the entries in I 
the account books. Where the books show that the ( 
dealings of the firm were as a rule entered from day to ; 
day in the day- book, they contain daily totals of the ; 
debit and credit entries anil a cash balance is struck 
every day and the entries in the day-books are posted i 
up in the ledger, the mere fact that it contains some 
minor mistakes cannot make it inadmissible, though the 
defects may affect its value. ( flasan, C. /. ami Btshesh 
war Nath, /.) GULAH liALWAI v. BHAGWAN DaS.S ! 
I.B. 1932 Oudh 329 = 138 I.O. 716 = 9 O.W.N. 632= 
A.I.B. 1932 Oudh 225. 

S. 35. 

Birth register. 

Death register. 

Ouardianship certificate. 

Judgment and decree. 

Municipal record. 

Official record. 

Police record. 

Becord'Of custom. 

Record- of- rights. 

Reports of officers. 

Revenue records. 

School register and certificate. 

Survey records. 

Vaccination register. 

Birth register. 

— S. 36 — Birth register — Age — Proof of — Entry 
in Hathchila of Chaukidar — Admissibility. 

The Hathchita of the Chaukidar containing the date 
of birth of a person is admissible in evidence to prove 
the age of a person though the entry was made by the 
defadar, the being illiterate. {Courtney-Ter- 

rell, C.J.and Kulwaiit Sahay, /.) MadHO SaRAN 
Singh v . manna Lal. 1491.0. 129 = 6 R.P. 663= 
14 Pat.L T. 441 = A.I R. 1933 Pat. 473. 

S. Birth register'— Evidentiary value of — 

Entries in records of educatiotlal institutions. 

It is very common to make out a person entering a 
school to be younger in age than he i.», in order not to be 
too old for government employment when his education 

Q. TJ.— II— 17 
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, is completed and for other reasons. Theiefore the 
; mere entry of the date in the records of educational in- 
• stitutions does not seen) to be sufficient to rebut the very 
strong evidence afforded by a birth register {Addison 
1 and A ghii Haidar, /y.) MaHOMED HaSSaN z>. SaF- 
DAR Mirza. 14 Lah. 473 I.B 1933 Lah. 896=144 

I. C. 45-34 P.L.R. 820 - A I.B. 1933 Lah. 601. 

: "S. 35 -Bttik register — Municipal record. 

Under S. 35, the Municipal legister in which births 
: and deaths are registered is admissible in evidence as it 
! is kept by a public servant in the discharge of his duties. 
I {Nanavutty and Rachhpal ^ingh, J J.) JAI BhagWAN 
; V. Guttoo. 6 B O. 395-148 I.C. 418-11 O.W N 
416 = iLI.R. 1934 Oudh 167 

! S. 35 — Birth re gi step — Relevancy a% to proof of 

I age —Admissibility, 

; A birth register is receivable and lelevaiit under S. 35 
i of the Evidence Act as evidence of age, and no fuither 
I evidence is necessaiy, as the register itself would esta- 
; blish the date of birth of tlu* person w hose age is in 
' question. {Wort, J.) NaNHAK LAL v. BAIJNATH 

Agakwai.a. 160 I.C. 116 37 Cr.L.J. 227 = 8 RP. 
334=16 Pat.L.T. 629 1936 Cr.C. 1176-A.I.R. 
1935 Pat. 474. 

Death register. 

S. 35 — Death register — Entpy in — Admisnhlity 

to prove religion. 

Entiles in a death register are at best reliable only 
with regard to the date of death ami the fact of death. 
It is not safe to rely on them for the purpose ot proving 
the religion of a particular person, in a case in which 
there is much conflicliiig evidence as to his religion. 
{Varadacharutr, J.) GURGSAjMI NADAR IKUI.ARPA 
Konar 165I.C. 708 - 7B.M. 603 = 40LW. 602 = 
1934 M.W.N 1197 = A.I.R. 1934 Mad. 630 = 67 M.L. 

J. 389. 

Guardianship certificate. 

S. 35 — Guar d tan dll p certificate. 

A guardianship certificate does not fall under S. 35 
because it does not contain any entiy in any public or 
other olfidal book, register or recoid, as there is no rule 
reiiuiriiig District Judge to maintain any such ofiic lal 
book, register or record. {Sul at man, C.J. , Youny and 
Kino, JJ.) MT. NAIMA KHATUN BASANT SjnGH. 

; 56 All. 766 = 3 A.W.B. 529 = 6 R.A. 962 = 149 I.C. 

I 781-= 1934 A.L.J. 318 = A.I.R. 1934 All. 406 (P B.). 

I J udgment and decree. 

I S. 36 — Decree — C’ertified copy of decree with two 

pedigrees— Statement in the decree that the pedigrees 
were filed is evidence under H. 35 as an entry in a public 
' record. See EVIDENCE ACT, Ss. .32 (5), 13 AND 35— 

; PEDIGREE 66 All. 468 = 67 M.L.J. 274 (P.C.). 
j — *S. Zb~- Judgment — Admission tn — Statement and 
' reasoning in judgment — Admissibility . 

\ The statement in a judgment between the parties, 
reciting that the defendant in the suit admitted a paiti- 
' cular fact in evidence is not admis.sible under S. 35 of the 
Evidence Act, because it is only secondary evidence of 
the admission in question; in order to make it admissible 
; there must be proof that primary evidence is not availa- 
I ble. The reasoning in the judgment is also inadmissible. 

The precise words of an admission are nece.ssary. 

I {Walsh, J.) NARA.SAYYA v. VEEI^ AYYA, 154 I.C. 763 
1 =7 R.M. 489 = 40 L.W. 810 = A.I.B. 1935 Mad 268. 

I S. 36 — Judgment — Oral admission recorded tn 

f — Admissibility. 

Where a deposition of a witness had been recorded in 
I the ordinary way, that record and not an abstract of the 
[ evidence in the judgnjent is the proper evidence of the 
‘ statement. But where the Court hJb acted upon an oral 

W 



259 


THE QUINQUENNIAL DIGEST. 1931—1935 


260 


EVIDENCE ACT (1872), S. 36 -Judgment. 

admis‘'ion and recorded it in its judgment which consti- 
tutes the only official record of it, it is admissible in 
evidence under S. 35. 60 M.LJ. 13 and 45 M. 332, 
Dist.; A.I.R. l925 M. 1019, Appl. {Curgenven, /.) 
SUBHAKAYA CHL'I IIAK V. SeLLAMU'I HU ASAHI. I.R. 

1933 Mad. 237 = 142 I.C. 548 = A.I.R. 1933 Mad. 184. 

S. Judgment — Recital in — Matter mention- 

ed incidentally — Admissibility in different case. 

A recital in a judgment of a matter only incidentally 
mentioned cannot be evidence, of what is there said in 
another case. 56 (>al. 1003 (F.C.), Kel. on. {Addison^ 
/.) Rhupa V. Jai Chani). 136 I.C. 202- I.R. 1932 
Lah. 74 = 32 P.L.R. 763" A.I.R. 1932 Lah. 60. 

Municipal record. 

See also HiRTH RKGIS'IER, Kupra. 

"■■^"■•^■3. 36 — Municipal rccora - Khasra pat mash of 
Municipality — Value of ^ as reiord of title. 

Tlie khasra paimash is not a record of title but a 
mere record of survey and carries with it no presump- 
tion of f orrectness, so far as the question of ownership is 
concerned. A Municipality is generally interested more 
in the as'^essment of tax than in the determination of 
ownership and for its purposes, an occupier is as good as 
an owner. Moreover in the preparation ot documents ' 
like khasra iiaimash, a Muniiipality is concerned moie 
with the measurements of the buildings with a view to 
safeguard its (jwn interests against any encroachment on 
the public streets than in the ascertainment of the title | 
of persons owning such buildings. ^Hhtde and Din 
Mahomed^ J J.) K ARTAK 31NGH v. MT. MeHR 

Nishan, 16 Lah. 313 -165 I.C. 1064-7 R.L. 826 = 
A.I.R. 1934 Lah. 885. 

Ofllclal record. 

3. 36 — Official /ecord * — Rulvvaia tecord. 

The liutwara record is not conclusive evidence but 
merely evidence under 8. 33 of the Evidence Act as an 
olficial lecord. It is very W'eak eviilence when it con- 
llrcts with the record-of-rights. {Malltk and Jach, //.) 
Renoda (’haran Chakkaverty 7 >, Ramam 
Kishokk. Chakkaverty. 60 Cal. 302 = 151 IC. 
749 (2) -7 R.C. 162=38 C.W.N. 268 = A.I.R. 1934 
Cal. 488. 

3. 36 — Official rnord — Kntnes as to relationship. 

Where there is a statutory duty laid upon public 
officers to investigate and report facts, a leport of the 
facts elicited by their investigation is an official record 
within the meaning of the .section. The family pedigrees ' 
which accompanied a statement by certain members of 
the family in an inam inquiry of ltS65 and two of which 
were eiiclosures to reports by the Collector to the Board 
of Revenue under the Court of Wards .Act are relevant ' 
and admissible under S. 35 in a later proceeding, (C'///** 
genven and Co/ntOi, //.) RaMAKRISHNA PILLAI 
Tirunarxyana Pii.i.Ai. 65 Mad. 40 = I.R. 1932 
Mad. 767 139 I C. 684 = 35 L.W. 73 = 1932 M.W.N. 
31- A.I.R. 1932 Mad 198 = 62 M.L.J. 116. 

-- -3. 35 — Official recoid — Entry in older sheet that 
notice has been served — Pi esiimption. 

Any entry in the order sheet that notice has been serv- 
ed does not constitute comlusivc evidence of the factum 
of service but there is no presumption that the entries 
are false and it is for the person, is he so asserts, to 
prove that the notice stated in the order sheet to have 
been served on him was in fact not ser\ed. {Fazl Alt 1 
and Rowlands //.) LALL v RaJKISHORE Nar.MN 
Singh. 13 Pat. 86 = 147 I.C. 101 = 6 R.P. 333 = 16 
Pat.L.T. 407-A.IR. 1933 Pat. 668. 

3. 35 — Official record — ffnowlcdge of public 

officer — Necessity, a 


I EVIDENCE ACT (1872;, 3. 35— Record of rights. 

An entry in an official record is admissible if it states 
a relevant fact. It is not necessary for the admissibility 
of the entry, that it should relate to a fact known to the 
public officer recording it. {Ferreri. J. C. and Rup- 
chand.A.J.C) MT. ShaMUL 7^ DOST MAHOMED 
Khan. 27 S.L.R. 101 = 160 I.C. 279 -6 R.S. 262 = 
A.I.R,. 1933 Sind 317. 

Police record. 

3. 36 — Police record'^^Census for levy of punitive 

tax — Value ofs as record of title. 

The police department when taking a census of the 
houses for the purposes of levying the punitive tax is 
merely interested in recording the names of the occu- 
pants fiom whom they could levy the contribution. 
Their recoid, therefore, carries with it no presumption of 
correctness so far as the question of ow’nership is concern- 
ed. f^Bhtde and Din Mahomed^ //.) KaRTAK SiNGH 
Mt Mehr Nishan. 16 Lah. 313-155 I.C. 1064 
= 7R.L 826 -A.IR. 1934 Lah. 886. 

S. 35 — Police record — Entry in public record — 

Admissibility . 

An entiy in a rej9ort made at a police station and 
recorded by a public servant is a relevant fact under 
S. 35. Such an entry is admissrble in evidence even if 
the person who made it is alive and not called as a 
witne'^s. {Ktschs J.) ARHEKAJ SINGH 7'. Gaya 
SINGH. 136 I.C. 387 IR. 1932 Oudh 35 = 8 O.W. 
N. 1228 A.IR. 1932 Oudh 137. 

S. 36 — Police record — First information report 

— Admissibility of — Extent of. 

A first information report taken down by a police- 
officer amounts to an entry in an olficial record 
stating a fact in issue and made by a public servant 
in the discharge of his official duty and falls within 
the scope of S. 35 of the Evidence Act and is a 
lelevant fact. Rut it is not a substantive piece of 
evidence and is no evidence of the existence of 
the facts which it mentions. It can be used merely by 
w'ay of corroboration or contradiction and not any 
further. The reports do not prove themselves but they 
have to be tendeied under one or other of the provisions 
of the Evidence Act and the usual course for the 
prosecution is to tender them as corioboration under 
S. 157 of the Evidence Act. {A/ahadevayya , O. C . /.) 
Rabu 7'. Government of Mysore. llMysLJ. 
475 39 Mys.H.C R. 76. 

Record of custom. 

—3. 36 — Record of custom — Local custom —Panna 

I. aPs Rook on — Admissibility in evidence. See CUSTOM 

(U.P.) A.I.R. 1934 All. 984. 

— 3.35 — Record of custom — Rnuaf t am — Entries 
as to custom — Evidentiary value of. See CUSTOM 
(Punjab)~Riwaj i-am. A.I.R. 1935 Lah 434. 

S. 36— Record of custom — Village note — Entry 

in — Custom. 

The evidence of custom contained in the village note 
regarding the right of tenant to the timber of trees in his 
holding is admissible under S. 35 and the question of 
its probative value is one of fact. {^Cou tt ney Terrel I , C. 

J. and JameSs /.) RidY PraSAD SiNGH v. SURKHUR 
Mahton. I.R. 1931 Pat. 494 = 134 I.C 638 = 12 
Pat.L.T. 302= A.I.R. 1931 Pat. 263. 

Record of rights. 

" ■'"■■3. 35 — Record of rights — Entries as to valuation- 
in — Admissibility of. 

As the law does not require valuation to be given in 
the register of record of-rights, the entries as to valua- 
tion are irrelevant and therefore inadmissible under S. 
35. 47 I.C. 1 (P.C.), Rel., on. {Subhedar, A. J. C.) 
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BVIDENCE ACT (1872), S. 35~Eevenue records 

NAMDEO SHANKAR v, KaMRAO MaROTI. 6 I.R. I 

(Nag.) 77 = 146 1.0. 162 = A.I.R. 1933 Nag. 310. j 
Revenue records. 

— — S. 36 — Revefine record — Abadi khasta — Admts* j 
stbtlity. 

Under S. 35 of the Evidence Act, in older that a 
document may be admissible, it is not necessary that a 
public servant should be compellable by legislative 
enactment to (li>charge the duty of piepaiing or keeping 
it. Accordingly, the abadi khasra is admissible in i 
evidence, although S. 33 (2) of the Land Revenue Act 
does not provide for the pieparalion of a khasra for the 
abadi. {Zta-ul’Hasan^ J.) PHAKKAR zk PRAGI. 10 . 
Luck, 669 = 154 1.0.570 = 7 R.O. 479 = 1935 R D. ; 
108 = 1935 O.W.N 230 = A.I.R. 1936 Oudh 268. j 

S 35 — Kevettite records — Fards Rachh — tZalue, j 

Fards Fachh are records of the acts of public officeis, 
as under S. I5l, J.and Revenue Act, a patzvan shall be 
deemed, for the purposes of the Evidence Act, to be a 
public officer having the custody of a public document, 
which any pei son has a right to inspect. It being his 
obvious duty to record Bachh documents, they are rele- 
vant facts within the meaning of S. 35 of the Evidence ] 
Act, while the papers can be proved under S. 76 of that | 
Act by production of a ceitified copy. Wheie the 
papers have been put in the trial Court and received in 
evidence, they cannot be objected to in appeal. (Addt- 
soti^ J.) Malik Mahomed v. Khushi Ram I.R. 
1931 Lah. 494 = 1311.0. 638 = 82 P.L.R. 608 = A.I. 
R. 1931 Lah. 605. 

S. 36 — Revenue records — Khasfa Gtfdazvarts. 

The Khasra Girdawaris are public documents and are 
made relevant by S. 35, Evidence Act. (//t/ton, y.) 
Mahomed Din v Fateh Din. 161 1.O 786 (1)= 
7R.L. 208 (1) = 36 P.L.R. 406=A.I.R. 1934 Lah. 
698. 

.g 35 — Revenue record'! — Mouzaw’ari Register — 

Enincs ///. 

The entry in the Mouzazvan Registei in which the 
Barrackpore Cantonment was entered as a niehal ‘*khas 
sircar,” meaning ‘in the pos'^ession of Government is 
admissible to prove the title to the land, when that is in 
dispute in pioceedings under the Land Acquisition Act. 
{^Sir George r.owndes.') THE SECRETARY, CANTON- 
MENT COMMITTEE, BaRRACKPORE V. SaTISH CHAN- 
DRA Sen. 57 1. A. 839 = 68 Cal. 858 = 33 L W. 41 = 
63 0.LJ.1 = 33 Bom.LR. 176=130 10. 616 -I.R 
1931 P 0. 72 = 1931 A L J. 249 = 36 C.W.N. 173 = 
34 P.LR. 466 = 1931 M.W.N. 41 = A.I.R. 1931 P.C. 

1 = 60 M.L.J. 142 (P.C.). 

S. 35 — Revenue records — Settlement entries — 

Correctness. 

It would be very unsafe to reject the settlement entry 
on the a priori arguments advanced against its correct- 
ness. { Keanes J>M.) RAM NATH KOHAR RaM 
•SEWAK. 15 R.D. 103 = 12 L R. 17 (Rev.). 

-S. 36 — Revenue records — Settlement papers — 

Entries — V al tie. 

Summary settlements have not the same value as a 
regular settlement. A presumption arising from entiies i 
in a regular settlement cannot therefore be rebutted by j 
entries in an earlier summary settlement. (^Johnstone s | 
y.) Saddu z/. Mani Ram. I.R. 1981 Lah. 689 = 
1321.0.397 = 31 P.L.R. 1024=A.I.R. 1931 Lah. 
139, 

Reports of officers. 

— S. 35 — Reports of officers of Government — 

Official documents— V alue ^of. 


EVIDENCE AOT (1872). S. 36— Survey records. 

The reports of Government offiiers and official 
documents containing opinions on the private rights of 
parties are not to be regarded as having judicial autho- 
rity. But being reports of public officers made in course 
of duties, they are entitled to gieat consideration so far 
as they supply information of official proceedings and 
historical facts and also in so far as they are relevant to 
explain the conduct and acts of the paities in relation 
to them and the proceedings of the Government founded 
on them. {Afa/iomcd Noor and Agarivalay JJf) 
Muktakeshi Pat rani Midnapur Zamindary 
CO., Ltd. 13 Pat. 617 = 156 I.C. 136 = 7 R.P. 691 = 
A.I.R. 1936 Pat. 33. 

School register and certificate. 

S. 36 — School register and cutifuate — Admissi- 
bility. 

Transfer certificates duly prepared according to 
authority or adrni‘ssible in eviclen(.e Copies of school 
registers of admissions aie admissible in evidence and 
entiies therein can be relied onto prove the date of 
biith and age of the pupil concerned. i^StapleSs A. J. 
C.) LH.ADHar Bania V. Mabibi. 149 I.o. 660 = 6 
R N. 239 = 16 N.L. J. 232 A.I R. 1934 Nag. 44. 

— — S. 36 — School register — Entries in — Admissibi- 
lity to proi'e age. 

Entries in a school register are admissible in evidence 
under S. 35 of the Evidence Act, to prove the age of thd 
school boy concerned. {Afahadevayyas C. J. and 
Shankaranarayana Raoy /) LAS BabA z'. GOVERN- 
MENT OF Mysore. 12 Mys.L.J. 133 = 39 Mys.H 0. 
R. 406. 

S. 36 — School register — Entry in — Admissibility 

to preve date of birth. 

Where there is an official duty cast upon any officer 
or minister to make an entry and in pursuance of such 
! duty, he duly makes an entry in his register, such entries 
are admissible in evidence. Thus since the C. P. Edu- 
cation Manual directs that in the case of a pupil admit- 
ted a recognized school for the first time, the date of 
birth shall be ascertaineil from the parent or guardian 
in writing and enteied in the admission register and 
consequently there is a duty imposed on the school- 
master to enter the age of all pupils he admits in his 
[ register, such entry is admissible in evirlence to prove 
the age of a person. (Staplesy A.J.C.) ManiCKCHAND 
V Krishna. 28 N.L R. 127 = I.R. 1932 Nag. 128= 
140 I.O. 66 (2) = A.I.R. 1932 Nag. 117. 

S. 35 — School register — Entries as to age in — • 

Value of. Vaccination REGISTER, A.I, 
R. 1934 Cal. 766. 

S. 36 — School register — Entry of date of birth 

1 — Admissibility. 

Where the question is as to the age of a person, the 
entry of the date of his birth in the school register is 
I admissible under S 35, the entry being in a public 

• register stating the fact in issue and made by a public 
! servant in the discharge of his official duties. {Nana- 

vutty and Zia ul-Hasarty J f ) I,AT'AFAT IIUSSAIN v. 
OnkaR Mal. 10 Luck. 423 =7 R.O. 272 = 162 I.O. 
1042 = 11 O.W.N. 1689 = A.I.R. 1936 Oudh 41. 
Survey records. 

— — S. 36 — Survey records — Discrepancy betzveen 
Gangetic survey map and later cadastral survey map — 
Procedure, 

! The Gangetic .survey cannot be very strong evidence 
I of possession and cannot have the same value as 
1 evidence of title as the reve.-*ue survey map. Hence 
1 where there is conflict between the Gangetic survey map 
and a later cadastra?survey map^ the cadastral survey 

* map must be given preference. {Fazl AH and Rowland^ 
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BVIDKNCE ACT (1872), S. 36 -Survey records. 

//.) Kadha Kishun V, Shyam Das. 13 Pat. 61 
-149 I.C. 1096=6 R.P. 685 = 15 Pat.L.T. 28= A.I. 
E. 1933 Pat. 671. 

S. 36 — Survey records — Entry in — presumption 

of actual possession 

Where the lands are cultivable and definite acts of 
posses^iion such as tilling, sowing and reaping the crop, 
etc., can be exercised over them, the presumption of 
actual possession raised by the survey entry W'ould be | 
stronger than where the land is wholly unfit f(jr cultiva- i 
tion. but it does not necessarily follow that the land I 
which IS coveied with sand or water is wholly incapable | 
of possession or such lands must in all cases be regarded 
as no man’s land. Value of survey maps as evidence 
pointed out. Boundaries in cadastral survey taken into 
account in rlcterniining acjuestion of title. {Eazl Ait and 
Rowland, JJ.) KaDHA KISHUN v. SHYAM DaS. 13 
Pat. 61 = 149 I.O. 1096 -6 R.P. 685 = 16 Pat.L.T. 28 
=AI.R. 1933 Pat. 671. 

— — S. 36 — Survey records — Entry tn — Value of. 

The entry in a survey record or kheioat raises a pre- 
sumption that the particulars recorded therein were right 
but such presumption may be rebutted. {Sir Lancelot 
Sanderson.) KU.MAK KaMAKHYA NARAIN SlHGH v. 
Arhiman Singh. 61 I A. 323=- 13 Pat. 689 = 39 
O.WN. 41 150I.0.807--4 A.W.R.229 = 110.W.N. 
1025 -7RPC 18 = 1934 A LJ. 793 = 1934 M W N. 
870 = 15 Pat. L.T. 565 18 R.D. 423 (2) -- 40 L.W. 
342 = 60 C.L.J. 163 = A.I.R. 1934 P.C. 182 = 64 
M.L J. 460(P.C.). 

— S. 36 "Survey records — Thak surveys — State- 
ments tn — Evidentiary value of, 

Thak surveys weie made for revenue purposes, and the 
statements made therein used to be signed by the agents 
of the pai ties concerned, and are valualile evidence. 
{Afittcr and Pattei son^ J J,) KaJ KRISHNA PRASAD 

Lai. Sin(;h I)kg7c Barahani coal Concern, i.ti). 
62 Cal. 346 = 15910. 98 = 8 RO, 257 = 60 C.L J. 477 
-A.I.R. 1936 Cal. 368, 

Vaccination register. 

— S. 35-— Vae^i nation register — Plntnes as to ag;e 
in — Entries in school register — Value of . 

The accused were charged under S. 366, Penal Code. 
1 he prosecution, to prove that the girl was below 16 
years of age proiliu ed certain inoculation and vaccina- 
tion registers and her .school register and the evidence 
was that the entries therein related to a girl who was 
^.lid to be the girl concerned and that the age as entered 
in the registers was given by her father The Judge in 
charging the jury directed them that the people who 
made the entrie« in tire icgisteis did not know the ages 
they lecordeil so that the.sc documents would be no evi- 
dence at all unle>s somebody knowing the age gave it, in 
which case they w'oirld corroborate him if he spoke to 
the age himself. 

Held, that S. 35 of the Evidence Act only lays down 
that such entries, when they stale a fact in issue or rele- 
vant fact, are themselves relevant that is, are among the 
class of facts which the law allows to be proved and 
when the Judge admitted the entries and put them before 
the jury, his comment on their importance did not 
amount to a serious misdirection as the weight to be 
attached to them w'as purely a (luestion for the jury to 
decide. {Guha and Hartley^ JJ.) SUPERINTENDENT 
and Remembrancer of I.egai. Affairs, Bengal 
r/. Forhad. 15310. 493 = 7 RC. 381 = 36 OrLJ 
364 = A.I.R. 1934 Cal. 766. 

Miscellaneous. 

— y— S. 35 Accounts — Unsigned entry in St aha — 
Evidence as to paymctK of rent. 


EVIDENCE ACT (1872), S. 36. 

An entry in Sraha (copy of accounts) which has not 
been signed by the landlord is not sufficient evidence to 
prove payment of rent by the tenant. 14 R. D. 93, Foil. 
{Keane, S. M and Oppenheim, J M.) BHAGWAT PRASAD 
Singh v Prasad. 16 R D. 401. 

— S. 35 — Depositions tn heirship inquiry — Ad missis 

bility as substantive evidence. 

The depositions of witnesses in an heirship inquiry 
under S. 7l of the Bombay J^and Revenue Code are 
inadmissible as substantive evidence relating to title but 
they might be used as corroborating or contradicting the 
witnesses examined in the case. {Patkar and Murphy, 
JJ.) Bayava V, parvateva. I.R. 1933 Bom. 300 = 
144I.C. 442 = 35 Bom L.R. 118 = A.I.R. 1938 Bom. 
126. 

*S. 36 — Enquiry by Registrar under 6*. 41 (2), 

Registration Act — Summary of evidence — Admissibility. 

R. 72 of the Madras Registration Rules requires the 
Registrar to place on record a summary of the evidence 
taken by him w'hen enquiring under S. 41 (2), Registra- 
tion Act, into the execution of a will or authority to 
adopt. This summary would be admissible, quantum 
valeat, under S. 35, Evidence Act. {Ramesam and 
Cornish., JJ,) SUDARSANA RAO V. SEETHARAM- 
AMMA. 1933 M.W.N. 1148. 

S. 35— Opinion of public offiter — Inquiry under 

S, 202, Cr, P, Code or O. 26, C. P. Code. 

The words “an entry*' in S. 35 of the Evidence Act, 
are not intended to apply to the opinions of public 
officers based on or inferences drawn from the allegations 
made before them in the course of incjuiries conducted 
under S. 202, O. P. Code or under O. 26, C. P. (^ode, 
but is confined only to such staiements of facts in issue 
or relevant facts as are made by the public officers con- 
cerned in the course of their official duty and are requir- 
ed to be entered in any book, register or record intend- 
ed for the purpose. Such opinions cannot be considered 
sufficient to prove the truth of the assertions made 
therein, without the test of cross-examination. {Elude 
and Dm Mohammad, JJ.) GhaNAYA v, MeHTAB. 
16 Lah 377 = 165 I.C. 1040 = 7 R. L. 822 = 37 P.L.R. 
519 = A I.R. 1934 Lah. 890. 

S. 36 — Order of President of Union Hoard — 

Admissibility of recital — President not e.xamined. 

A recital in the order of a President of a Union Board 
is not admissible under S. 35 or 13 in evidence, unless 
such President has been examined with regard to the fact 
mentioned in his order. 45 Mad. 332, Ref. i Jackson, J.) 
Dokaiswami Naidu V. Kanniappa Chetti. I.R. 
1931 Mad. 658 = 131 I.O. 664 = 32 Or.L. J. 767 = 1931 
MW.N. 366=1931 Or.O. 661 = A.I.R. 1931 Mad. 
487. 

Ss. 33, 169 and 161 — Pa nchna mas contai ni ng 

confession, hi w to be used. 

No doubt an entry in any public record stating a rele- 
vant fact and made by a public servant in the discharge 
of his official duty, or by any other person in performance 
of the duty specially enjoined by the law is itself a relev- 
ant fact. But where panchnamas contain confession which 
cannot be given in evidence because of S. 26, the proper 
way of dealing with a panchnama containing such an 
entry is to place it into the hands of a w'itness and to 
allow him to use it to refresh his memory. If he finds in 
it anything of which evidence can lawfully be given, he 
may give such evidence in the ordinary way ; but the 
I document itself should be excluded. 111. C. 613 ; 5 
S.L.U. 31 ; 4 S. L. R 38 and 10 S. L. R. 7. Rel. on. 
{Ferrers, J.C, and Aston, A.J.C,) BaLCH PirvvaLI v. 
Emperor. 6 I.R. (Sind) 8 = 144 1.0. 772 = 34 Or.L 
J. 848 = 1933 Or.O. 722=A.I.B. 1933 Sind 220. 
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EVIDENCE ACT (1872), S. 36. 


I EVIDENCE ACT (1872), S. 40. 


■■ "8. 85 — Refort of Commissioner appointed by [ by a guardian. Such a decree passed ex patte does not 

Court, — Mode of proof . i bind the minor or operate as res judicata andean be 

A Commissioner appointed by a Court with special j collaterally challenged by him and is not a bar to a 
directions to make a particular enquiry into the particu- subsequent suit for other relief. The party against whom 
lar facts of a case is not a person performing “a duty | the decree is sought to be used can in the subsequent 

specially enjoined by the law of his country in which ! suit itself show that the decree cannot operate as res 

such book, register or record is kept.’* There is no duty | judicata^ as it was obtained by fraud. The ex parte 
enjoined upon a Commissioner by the law of his land to i decree is relevant under S. 40 of the Act. It is not 
prepare any book, register or record within the meaning j necessary that it should be foimally set aside before 
of S. 35 of the Evidence Act, and his report is a private | relief can be got in the subsequent suit, {^Khaja Afoham- 
document, which like any other private document, could | mad Noor and Dhavlcs JJ») MATHURA SiNGH v, 

be proved only by examining the writer of that report as I Kama RUDRA PraSAD Sinha. 14 Pat. 824 ^162 I. 

a witness in the case. {Nanavutty^ Jf) IBRAHIM BeG | C. 235 = 8 R.P. 522 — 16 Pat L.T. 484=^A.I.B. 1936 
V. Azimam. 1935 O.W.N. 1388 = A.I.R. 1936 Oudh i Pat. 231. 


192. I 

S. 35-^Report of process peon who is dead — , 

Admissthility, j 

Report submitted l)y a process peon who is dead i 

regarding service of notice is admissible under Ss. 32 (2) | 

and 35. {Fazl Alt and Kmuland^ JJf) LALL v. RaJ ; 
KiSHORE Narain Singh. 13 Pat. 86 = 147 1 0. 101 
= 8 R. P. 333 = 16 Pat. L. T. 407 = A. I. R. 1933 Pat. j 
668. i 


S. 40 — Judgment in piocecdmg under S 9, 

Specific Relief Act — Admtssthiltiy in later suit. 

The decision in prior pioceedings under S. 9, Specific 
Relief Act, is admissible in evidence in a later suit for 
possession between the same parties. (^Jack and Nag, 
//.) riKiDAYA Nath Roy r. Probodh Chandra 
Khan. 60 Cal. 1171 = 37 OWN. 1148 = 147 1.0, 
747 = 6 R.C. 363 67 O.L.J. 649-A.I.R. 1933 Cal. 
923. 


Ss. 35 and 36 — Zemindar’s ehiita as regards lands 

held by tenants — Admissibility as against third parlies. 
See Evidence act, Ss. ll and 13. 39 O.W.N. 330. 
S. 36 — Renntls map — Reliability of. 

Rennel’h map, though correct with reference to the 
course of the rivers, cannot be preferred, in a matter 
regarding the direction of villages to the investigations of 
a commissioner appointed for the purpose ; for the 
method adopted for ascertaining village was by gun and 
sound — an extremely unscientific method, which makes 
reliance upon it difficult for the purpose of ascertaining 
the true direction of villages. {Mitter and S. K. Ghose, 
//.) Nani i.al roy z/. Prolhad Chandra Kai 
BARTA. 143 1 0. 179 = IR. 1933 Cal. 361 = 66 O.L.J. 
369 = A.I.R. 1933 Cal. 222. 

-S. 36 — Thak maps — Evidentiary value of. 

Thak maps have been held to be good evidence of the 
state of things at the date of the permanent settlement 
in the absence of evidence to the contrary. {Mttter and 
Patterson, JJ.) KaJ KRISHNA PRASAD LaL SiNGH 
Deoz/. Bakabani Coal Concern, Ltd. 62Cal. 
346 = 169 I.C. 98 = 8 R.C. 267 = 60 O.L.J. 477 = A.I. 
R. 1935 Cal. 368. 

Ss. 40 to 43 — Civil Court judgments inter 

partes — Finding as to possession — Subsequent criminal 
prosecution for offences under Ss, 143, 379 and 109 of 
the Penal Code — Finding of Civil Court, not conclu- 
sive on possession. 

A finding regarding possession of the land in dispute 
contained in previous judgments in Civil Courts, even 
though inter partes is by no means conclusive on the 
question of possession, in a subsequent criminal prose- 
cution for offences under Ss, 143f 379 and 109 of the 
Penal Code. It i« only a piece of relevant evidence, the 
w'eight of which it is for the jury to decide. (^Lort 
Williams and S. K. Ghose, JJ.) TRAILOKYANATH 
Das V. Emperor. 69 Cal. 136=I.R. 1932 Cal, 276 
= 33 Cr.L.J. 441 = 137 I.C. 163 = 1932 Cr.C. 262= 
A.I.R. 1932 Cal. 293. 

— " — ■- 8 . 40 — Decree against minor paised ex parte — 
Gross negligence of guardian — If amounts to fraud — 
Right of minor to challenge collaterally. 

Gross negligence of a guardian ad litem amounts to 
fraud and affects the proj^er representation of the minor 
defendant and thus takes away the jurisdiction of the 
Court to pass a decree, because a Gourt cannot pass a 
decree against a minor, unless he is properly represented 


Ss. 40 and 42 — Previous judgment — Use. 

; 'Fhe actual decision and the findings ai rived at in a 
i previous judgment cannot be used as evidence to decide 
I the points which are at issue in ,\ different case except 
in case.> coming under Ss. 40 to 42. {James and Agar- 
wa/a, JJ.) RaMPAKEKHA PANDE V. MT. KaMJHAKI 

Kuer. 149 I.C 1168- 6 RP. 693= A.I R. 1933 Pat. 
690. 

Ss 40 to 43 — Relevancy of judgment — Suit for 

damages for defamation — Dismissal of — Subsequent 
criminal trial for defamation — Rctevamy of Ctvtl 
Court judgment. 

\^' here a criminal prosecution for defamation and a 
civil suit for damages were pending against the appel- 
! lant and the Civil Court dismissed the suit foi damages, 
the judgment of the Civil Court is a judgment in perso- 
nam and is not admissible in evidence under Ss. 40 to 
43 of the Evidence Act in the subseriuent ciiminal trial. 

' 41 B. 1, Diss. {IValler and Knshnan Pnndnlai, JJ.) 
Ramanamma V. Appalanarasayya. 65 Mad. 346 = 
I R. 1932 Mad. 300 = 136 I.C. 348 = 33 Cr,L. J. 307 = 
1931 M.W.N. 1306=36 L.W. 176 = 1932 Cr.C. 184= 
A.I R. 1932 Mad. 264 = 62 M.L.J. 230. 

Ss. 40 and Scope — Judgment not falling 

within Ss, 40 to 42 — Relevancy, 

! The Evidence Act itself does not draw a distinction 
between a judgment which is not inter and a 

judgment which is inter partes, except where the judg- 
! ment is clearly res judicata. A judgment other than a 
I judgment referred to in Ss. 40 to 42 may be admissible 
I to prove that a right was asserted or denied under S. 13 
I of the Evidence Act or to explain or introduce facts in 
issue or to explain the history of the case. But there is 
no provision in the Evidence Act which would warrant 
the view that the actual decision or the findings arrived 
at in a previous judgment can be used as evidence to 
i decide the points which are in issue in a particular case. 

I Such a decision may by virtue of the specific provisions 
i operate as res judicata or be relevant as a pronounce- 
ment on matters of public natuie, but otherwise it is no 
l^etter than a mere opinion expressed on the issues in- 
volved in a particular case and the Evidence Act is clear 

that 'opinion* will be relevant in those cases only which 
are specifically referred to in the Act and in no others. 
Case-law discussed. {Wort and Fazl AH, JJ.) PUR- 
NIMA DEBYA V. NaND Lal Ojha. 11 Pat. 60 = I.R. 
1932Pat. 113=136 X0. 677 = 12 Pat.L.T. 682=A. 
I.R. 1932 Pat. 105. 
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EVIDENCE ACT (1872), S. 41. 

S. 41 — Applicability — Declaration in suit under 
S. 42, Specific Relief Act — If jitjgmeni in rem. 

A declaration made by a Court not exercising 

matrimonial jurisdiction, in a suit under S. 42 of the 
Specific Relief Act, »hat the plaintiff in that suit was no 
longer the wife i>f the defendant, does not operate as a 
judgment in rcm, to whicli S. 41 of the EvMence Act 
will apply, having regard to the terms of S. 43 of the 
Specific Relief Act and the illustration to it. {Rlackwell 
and Broomfiild, //.) 'KHAMBATA 7J. KHAMHATA. 69 

Bom. 278=- 164 I.O. 1076-7R.B.387 = 36Bom.L.R. 
1021 -A I.R. 1936 Bom. 6.5 

3. 4X— Foreign iulgment— Admissibility^ 

The section applies to the foreign judgments of a 
competent Court no lts.s than to domestic judgments. 
Secunderabad is for the purpose of insolvency a foreign 
Court and an order <t{ adjudication passed by the Court 
at Secunderabad is operative in Rritish India. {Ciir^cn- 
venand Bhashyam Ayyangai , J J.) OFFICIAL RECEI* 
VKR OF SeCONDEKABaI) z/ f.AKSHMINAKAYANA. 64 
Mad. 727==I.B. 1931 Mad. 649 = 132 I.O. 297 = 33 
L.W. 662-1931 M.W.N, 444=»A.I.R. 1931 Mad. 
474-61 M.L.J. 774. 


I EVIDENCE ACT (1872), S. 41. 

I ration that the execution '•ale was invalid and contended 
' that the executing Court had no jurisdiction to sell by 
reason of S. 52 of the Provincial Insolvency Act. The 
latter contention, though raised in the prior proceerlings 
by the receiver, was not dealt with by the Judge in 
insolvency. 

Held, that under S. 41 of the Evidence Act, the prior 
decision, being a final order or judgment of a competent 
Court in insolvency had the effect of a judgment in rem, 
and could not be di'^turbed by subsequent applications, 
though not between the same parties; that the receiver 
i not having taken any steps to appeal from the order 
made against him, and the execution purchaser having 
been leh in posses.^on for some years, it was not right 
that the purchaser should be prejudiced either on behalf 
of the insolvent or on behalf of the creditors by a fresh 
attempt to set aside the sale which took place long ago 
after a previous attempt had failed. {Couitney Terrell, 
C./. and Agarrvalii, /.) llANSI RaM A NANDI RaM 
MOHAN. 166 I C. 734-7 R.P. 816 = A.I.R. 1935 
Pat. 273. 

• S. 41 — Judgment intei partes — Whether operates 

in rem. 


""S. 41 — Judgment in rem — Decision in suit for 
restitution of conjuiial rights, 

A suit for restitution of conjug.il rights is purely a 
.private suit between two persons. No one else has any 
right to intervene in the matter aiul the judgment in 
such a suit cannot possibly be treated as a judgment in 
rem, {Das and Brmut, JJ.) Ma PO KhTn v. Ma 
SHIN. llRang 198 148 1.0.67 = 6 R.R. 199 C IV 
A.I R, 1933 Rang. 260. 

— — S. 41 — Judgment in xcm— Declaration of title 
to \spcctfh thing'* tvhen conclusn>f. 

In order that declaration (»f title to a specific thing 
should h.ive the conclusive character as against the 
whole world, it is not enough to sliow that under the 
judgment ot ihe Insolvency (iourt one has become en- 
titled to a specific thing, but his title to such a thing 
must have lieen declared not as against any specified 
person but aliMilutely. A deciee declaring that A is en- 
titletl to a debt is not an absolute doclaraiion but only 
made ag.iinst a specifietl peison; so it is not conclusive 
proof of titlj to a debt. 33 I.C, 798, Not Foil. (Beasley, 
C,/., Snndaram Chetty and Stone, J JJ VeNKAT.A- 
KAMANAYYA PANrUI.U, In the matter of, 64 Mad. 
601 = I.R. 1931 Mad. 637 = 131 1.0. 817-1931 M. 
W.N. 774 = 34 L.W. 282 -A.I.R. 1931 Mad. 441 = 61 
M.L.J. 229 (S.B.). 

[R. 36 Hom.l..R. 1236(1241.)] 

- -S. W— Judgment in rem — Finding of fact — 

Binding nature. 

1 hough it be necessaiy as a step to make a 'decla- 
ration winch will oj)crale in rem to finil a fact, that 
finding w’ill not biiui tliird parties in subsequent pro- j 
ceedings, 7 W.K 33vS, Foil. (Beasley, C.J,, Snndaram I 
Chetty and Stone, JJ.) VeNKATARAMANAYYA PAN- I 
TULIJ, In the matter of. 54 Mad. 601 — I.R. 1931 Mad ' 
677 = 131 1. 0. 817 = 1931 M. W. N. 774 = 34 L. W. ' 
282= A.I.R. 1931 Mad. 441 = 61 M.L.J. 229 (S.B.). | 
~S. 41 — Judgment in rem — Order in prior insol- 
vency proceedings not inter partes — Finality — If con- 
clusive. 

After the sale in execution of certain property, the 
judgment-debtor was ileclared insolvent on petition pre- 
sented and admitted prior to the sale. The receiver took 
proceedings under S. 4 of the Provincial Insolvency j 
Act alleging that the sale was attended with fraud, but , 
the Court found that there was no fraud. Some years ! 
later, the insolvent together with accreditor again applied | 
under S. 4 of the Prdvincial Insolvency Act for a decla- i 


A judgment inter partes in a heirship proceeding is 
not a judgment in rem so as to be binding on a stranger. 
(Patl'ar and Murphy, J J.) llAYAVA v, PARVATEVA. 

I.R. 1933 Bom. 300 = 1441.0.442-35 Bom. L.R. 
118= A.I.R. 1933 Bom. 126. 

S. 41 — "Legal character * — Meaning, 

“Legal character” means something equivalent to 
status. The legal character assigned to a person 
announces to all the w'orld what the legal status of the 
person in question is. The meriningof “legal character” 
must be narrowly construed, for it must be remembered 
that an action in rem is not an action against a thing 
but an action availing against all the world. 7 W. R. 
338; 39 Mad. 80 and A.I.R. 1927 Mad. 526, Ref. 
(Beasley, C, J„ Snndaram Chetty and Stone, J J.) 
VENKATARAMANAYYA PaNTULU, In the matter of . 
54Mad. 601 = I.R. 1931 Mad 577 = 131 1.0.817 = 
1931 M.W.N. 774 = 34 L.W. 282 = A.I.R. 1931 Mad. 
441 = 61 M.L.J. 229(S.B.). 

S. 41 — "Legal character*' — Declaration of right 

as creditor. 

The judgment of insolvency Court declaring a person 
as creditor of the insolvent does not confer any “legal 
character” on him within the meaning of S. 41, and 
hence the declaration does not operate as a judgment 
, in rem. A I.R. 1924 Mad. 662, Kel. on; 39 Mad. 80 ; 
i A.I.R. 1916 P.C. 78; 16 Mad. 380, Cons. (Beasley, C, 

I /., Snndaram Chetty and Stone, JJ.) VeNKATA- 
^ KAMANAYYA PaNTULU. In the matter of. 64 Mad. 
601 = I.R. 1931 Mad. 677 = 131 I.O. 817 = 1931 M. 
W.N 774 = 34 L.W. 282= A. 1. R. 1931 Mad. 441 = 
61 M L.J. 229 (S.B.). 

— -S. 41- — Older in lunacy — Binding nature of. 

Although an order in lunacy is not a judgment which 
is conclusive against the world as one of the judgments 
enumerated in S. 41 of the Evidence Act, it is still rele- 
vant and binding upon the parties thereto and those who 
claim under them just like any other judgment of a 
i Civil Court. (Knshnan Pandalai, /.) SUBBA NAICKER 
i V. SOLAIARPA Naicker. 56 Mad. 904 = 1933 M.W. 
i N. 614 = 147 I. 0. 479 = 6 R.M. 347 = 38 L.W. 136 = 
j A. I. R. 1933 Mad. 624 = 66 M.L.J. 279. 

S. 41 — "specific thing" — Right to recover debt. 

A right to recover a debt or a chose-in action cannot 
be deemed to be a “specific thing”. ( Beasley, C.J., 
Sundaram Chetty *xnd Stone, JJ.) VeNKATARAMA- 
NAYYA PANTULU, In the matter of. 64 Mad. 601 = 
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I.R. 1931 Mad. 677 = 131 1.0.817 = 1931 M. W. N. 
774 = 34 L.W.282=A.I.R. 1931 Mad. 441 = 61 M. 
LJ. 229 (S.B.). 

S. 42— ‘Pakki Adat* Proof of usage. See Con- 
tract— Pakki Ad AT. A.I.B. 1936 Sind 38. 

S. 42 — ''Public nature* — 'Judgment t eluting to 

wakf property. 

In ihe case of wakf, as soon as the property is dedi- 
cated, it loses its private character altogether and at 
once acquires a public character and consequently any 
right claimed thereto will be a public right. The 
matter of wakf, therefore, is a matter of public impor- 
tance within S. 42 of the Evidence Act. Consequently a 
previous judgment relating to such property is relevant 
in a suit bearing on the properly though not between the 
same parties to find out the history of the transaction 
and the intention of the executant of the document t,e.t 
that the house was to be treated as wakf. It is no 
doubt true that it is not conclusive proof of that which it 
states but it can be used to add to the probative value of 
the evidence led in the suit. {^Hhtde and Din Mahomed ^ 
//.) MISBAHUDDIN V. VlDYA Sagak. 166 I.O. 
268=7 B.L. 886 = 36 P.L.S. 106 = A.I.R 1935 Lah. 
64. 

-S. 43 — Criminal case — Reference to judgment in 

another case — Permissibility. 

The judgnient in another case in which the accused 
were involved is not material for deciding the case 
against them. i^Pakenliam IValsA, J.) AZIZ KHAN 
Sahab V. Emperor. 1932 M.W.N. 862. 

S. 43 — Criminal Court — Case of trespass — Find- 
ing in — Relevancy in subsequent suit in Rei'emte Court 
tnvoh>tng question of possession, 

A finding by a Ciiniinal Court in a case of criminal 
trespass, that a party is entitled to biing a case of tres- 
pass is distinctly relevant in a subsequent suit in a 
Revenue Court involving the question as to the posses- 
sion of land; but such a finding is not necessaiily con- 
clusive. {/Jrahe Brockman., S. M. and Knox., J, M.') 
Sis Ram v, Kam Diya. 1936 R.D. 148. 

— 3. 43— Judgment of Criminal Court — Relevancy 
in subsequent civil suit . 

A judgment not inter partes is irrelevant under S. 43 
of the Evidence Act. A judgment in a Criminal Court 
cannot be received in evidence in a civil ca'^e to estab- 
lish the truth of the facts upon which it is founded. The 
Civil Court should come to a determination on the 
evidence taken by it as to the facts alleged, even though 
the same faints might have I)een found i)y the Criminal 
“Court. 23 Cal. 610, Ref. {Ramachandra Rao^ /.) 
Ayyanna V. Achanna. 10 Mys L.J. 248. 

— S. 43 — Judgment not inter partes — Admissibi' 
I tty and use of. 

Under S. 43, Evidence Act, read with Ss. 11 and 13, 
judgments not inter Partes can be rightly admitted in 
evidence and used for certain limited purposes and 
taken into consideration along with the other evidence 
in the case. Hut they do not operate as ret judicata; 
nor can the basis of the judgments be discussed. 
{Patterson, J.) HEM CHANDRA BhADURI v. PurNA 
Chandra Sakkar. 163 I.C. 134 = 7 R.C. 349=69 

0. L.J. 320 = A.I R. 1934 Cal. 788 

— Ss. 43 and 13 — Judgments not inter partes — 
Admissibility. 

Judgments not inter partes can only be regarded as 
evidence of transactions but are not admissible as proof 
of title of the persons in whose favour they were passed. 
58 I. A. 125, Kef. {Rankin, C, J, and Mitter, /.) 
Radhu Ray v. Raja Jyoti Prasad Singh Deo. 

1. R. 1932 Oal. 714 = 140 I.O. 386,=36 O.W.N. 866= 
A.I.B. 1933 Oal. 21. 
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S. 43 — Judgment not inter paites — ot 

partition — Findings and reasons — Admissibility. 
i A judgment not inter paites, holding that a partition 
; of a certain e>tate was proved is only admi.ssible under 
j the provisions of Ss. 13 and 43 as establishing a parti- 
I cular transaction in which the partibility of the estate 
! was asset ted and recognized. The reasons upon which 
1 the judgment is founded arc no part of the transaction 
I and cannot be so regarded nor can any finding of fact 
! there come to, other than the transaction itself be rele- 
' vant to prove partition in a subsequent suit. (Sir 
I George I^vndes.^ OoBlNDA NARAYAN SlNGH v. 

' Shamlal Singh. 68 I.A. 126 = 68 Cal 1187= I-R. 

1931 P.O. 146=131 I. 0.763 = 33 Bom. I*. R. 886 = 
i 63 O.L J. 333 = 36 O.W.N. 621= 1931 M.W.N. 436 = 
i 33 L. W. 707 = A. I. R. 1931 P. C. 89 = 61 M. L.J. 9 

[R. 36 C.W.N 866(868.)] 

! Ss 43 and 13 — judgment not inter p.irtes — 

Relevancy of, 

A judgnient, in which the purchase at a revenue sale 
i by the plaintift^s predecessor is recited, is admissible in 
i evidence as evidence of a transaction within the meaning 
= of S. 13 of the Act, though the defendants weie not 
parties thereto. 22 C. 533, Foil. {Mitter and S,K. 
Ghose,jj.) Nani i.ai. Roy Pkoi.had Chandra 
Kaibarta. 143 I.C. 179 = I.R. 1933 Oal. 361 = 66 
O.L J. 369 = A.I.R. 1933 Cal 222. 

Ss. 43, 13 and 11 — Frevious judgment in main 

. suit — Admissibility tn subsequent execution proceed- 
ings. 

Where the question of the genuineness of a transfer 
by the judgment tiebtor to his children was directly in 
issue in the original civil suit, and the issue was contest 
ed very strongly, the fact that the contest wms decided 
against the judgment-debtor becomes relevant in the eiv 
quiry in the execution proceedings under S. 13 and 
under S. 11. {Baguley and Mackney, JJf) VkdnA'I’H 
Singh v. Mahomed. 154 I.C. 123=7 R.R. 264 = 
A.l.R. 1934 Rang. 212. 

3. 43 — Suit for malicious prosetuiion — Judg' 
meni of Criminal Court — Kvidentiary value of. 

; III a suit for damages for malicious piosecutioii, the 
judgment of the Criminal ('ourt can only be used to esta- 
blish the fact that an acquittal has taken place, as .i fact 
in issue in the civil suit. The groumls upon which that 
: acquittal w'as based are inadmissible. 9 Honi.J..K. 1134 
and 50 A. 713, Foil. {Curgenven and Sundaram 
Chetty, //.) Venkatapathi V. Balarpa. 66 Mad. 
641 = 1 R. 1933 Mad. 335=143 I.C. 826= 1933 M.W. 

; N. 1304 -=37L.W. 623 = A.LR. 1933 Mad. 429 = 66 
ML.J. 146. 

' S. 44 — Objection to jurisdiction — Delay — Party, 

if precluded. 

Per Siilaiman, /.—The plea that a decree passed by a 
Native Slate (Jourt was made without jurisdiction is 
open to the objector under .S. 44 and can l>e raised at 
any stage of the proceedings, unless tliere is a bar of 

or any rule of equitable estoppel ag iinst him. 
Mere delay in raising it cannot itself be a fatal objec- 
' tion when a fresh execution is sought. {Sulatinan and 
Niamatullah, //.) SHKO TahaL KAM v, BlNAEK 
Shukul. 63 All 747 = 136 I.O. 363 = I.R. 1932 All. 
177 = 1931 A.L.J. 653 = A.l.R. 1931 All. 689. 

— 8. 44 — Scope — Irregular orders of Courts — 

Avoidance, 

S. 44 empowers Courts to ignore orders issued by 
Courts without authority. {Patkar and Barlee, //.) 
Keshavlal Sakhidas z/, amarchand. 67 Bom. 
466 = 148 I.O. 116 = 6 RB. 272 = 36 Bom.L.B. 630= . 
. A.I.B. 1933 Bom. 3%8. 
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S. 45 — Alterations in promissory note — Opinion 
obtained by Court as to date of stamp — Admissibility of. 

In a buit on a hancinote, the defendant pleaded altera* 
tions in the note. The suit was decreed, in appeal, the 
Court obtained a written opinion as to the date of stamp 
affixed and used it for giving judgment in favour of 
defendant. 

I/eld^ that the opinion, not having been formally prov- 
ed and Iht plaintiff not having been given an oppor- 
tunity ot (JOSS examining the person giving the opinion 
thereon, ought not to have been taken in evidence, and 
the finding of the Judge based upon the opinion contain- 
ed in that letter must be discarded. (^Mahomed Noor 
and Dhavle.JJ,) KAM AUTAR SHUKUL v, HaLDEO 
SHUKUL. 11 Pat. 782-140 I.C. 896 = I.E. 1933 
Pat. 37 A.I.E. 1932 Pat. 362. 

— — — S. 46 — Doctor's opinion rei^ardtng age — Value 
of I 

It cannot possibly ^ be said that a doctor’s opinion on 
the point of a person’s age is not entitled to any gi eater 
weight than that of any other person. {Smith. /.) 
NA.SKUi.i.Afr 7C EMFEkOR. 6 E.O. 310 = 147 I.O. 
769 (2) = 36 Cr.LJ. 498---- 10 O WN. 1274=1934 
Cr.C. 86-A.I.E. 1934 Oudh 32. 

"“S. 46 — Expert evidence — Data, 

Where tlu^ so-called “expert witnesses” give no data 
in support ol their opinions, their evidenc'e should be 
rejected. A.I.K. 1924 bah. 548, Foil. {Tck Chand and 
lVallcc\ //,) PRIBHU DlYAb v, SECRETARY OF 
STA'IK. 136 1.0 183--I.E. 1932 Lah. 66- 33 P.Ii. 
E. 1100 -A.I.E. 1931 Lah. 364. 

■ 'S. 46 — Expert evidence — Deurability — lllitef- 

ate man denying execution. 

Where the defeiuiaiit is illiterate and the genuineness 
of a pajier said to have been executed by him in dis- 
pute and the decisujii of the question (depends upon the 
genuineness of the finger-iirint, tlie parties should be 
.dlowed, if they want, to examine e.xperts. {Mahomed 
iVooi, j) Tasaduc Hussain v, Hasawan Kai. 
I.E. 1933 Pat. 78 = 141 I.C. 767 = A.I E. 1933 Pat. 
169. 

3. 46 — Expert evidence — Results of opinions. 

Depositions of exjxjrt witnes.ses as to the result of 
tlieii opinion.s, and as to the effect of them, do not 
come within the domain of expert evidence at all, {Lord 
Atkin.') Kl.OKhNCE A. DEEKS 7'. H. CJ WeLI.S. I.E. 
1933 P.C. 111 = 142 I.C. 816 = 37 L.W. 314 = 1933 
AL.J. 893 = A.I.E. 1933 P.O. 26 = 64 M L J. 193 
(P.C.). 

S. 46 — Expert ei>idence — Value of. 

An expert witness, however impartial he may wish to 
be, is likely to be unconsciously prejudiced in favour of 
the side winch calls him. The mere fact of opposition 
on the part of the other side is apt to create a spirit of 
partnership and livalry, so that an expert witnC'S is un- 
consciously impelled to support the view taken by his 
own side. Resides, it must lie rememliered that an ex- 
pert is often called by one side simply and solely because 
it has been ascertained that he holds view’s favourable to 
its inteiests {T ek Chand, J,) Diwan SlNGH v. EM. 
RFRor. I.R. 1933 Lah. 446-144 IC. 331 = 34 
OrLJ.7S5 36P.L.E. 719 = 1933 Or.C. 819 = AL 
B. 1933 Lah. 661. 

S. ^h~Expert's optnton—Basts of — Duty to 
place before Court. 

The opinion of an expert by itself may be relevant 
bat would carry little weight W'ith a Court unless it is 
suppoited by a clear statement of what he noticed and 
on what he based hi^ opinion. TRe expert should, if he 
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expects his opinion to be accepted, put before the Court 
all the materials which induced him to come to hie con- 
clusion, so that the Court although not expert, may 
form its own judgment on those'^ materials. The mere 
; mention that certain kind of tests known as Binet and 
; Simon tests were applied and certain results w’ere obtain- 
ed, might be relevant as a piece of evidence but w’ould 
not be conclusive. {Sulaiman, C.J. and Mukerji, /.) 
MT. TiTLI V. ALFRED ROBERT JONES. 66 All. 428 
= 163I.C. 733=7 E.A. 683 = 1934 A.L.J. 1129 = a 
, A.W.B, 70 = A.I.E. 1934 All. 273. 

I — — S. 45 — Finger print expert — Execution prtyveef 
' by — Want of consideration — Onus, 

The evidence of handwriting expert has often beeit 
; found to be faulty, but so far as finger-prints are con- 
j cerned, it ha‘« never .so far been found that two finger- 
j prints can be identical in all re'jpects. Hence, where 
! the execution of an entry is proved by evidence of thumb 
! impression expert, the burden of proving want of con- 
I sideration is on the executant. {Abdul Rashid, J.) 

■ Ganoa Sahai Bhagmal V. molar. 166 I.C. 799 = 

; 7 E.L. 770 = 36 P.L.E. 477 -= A.I.E. 1936 Lah. 147. 

i — S. 46 — Finger print expert — Thumb impression 
— Opinion of expert — Need for corroboration. 

It cannot be laid down as a rule of law that it is 
. unsafe to base a conviction on the uncorroborated testi- 
‘ mony of a finger-print expert. The true rule seems to 
: lie one of caution, that is to say, that the Couit must not 
take the expert’s opinion for granted, but it must exa- 
mine his evidence in order to satisfy it'^elf that there 
can be no mistake and the responsibility is all the great- 
jerwlun there is no other evidence to corroborate the 
expert. (Case-law’ discussed.) {Lost Williams and S./C, 

' Chose, //.) Hakendka Nath Sen v. Emperor. 

■ I.E. 1931 Cal. 639 133 I.O. 111=32 Cr.L.J. 1001 
I =64 0.LJ. 107 = 35 C.W.N. 863=1931 Or.C. 693 = 

A.I.E. 1931 Cal 441. 

1 — — S. 46 — Hand^oriting expert — Conviction based 
j on the ex'tdencc — Propriety. 

1 To biLse a conviction upon the evidence of an expert 
I in handwriting is as a general rule veiy un.safe. {Agha 
\ Haidar, J.) INDAR DATT 7/. EMPKROR. I.E. 1931 
Lah. 637=1321.0. 186 = 32 Cr.L.J. 818 = 1931 Cr. 
C. 648 = A.I.E. 1931 Lah. 408. 

! S. 46 — Handwriting expert — Evidence of — 

' Court to form its envn opinion. 

i A Court is not to surrender its own opinion to that of 
; experts, who aie called before it, but with such help as 
: the expel ts can afford, the Court must form its own- 
' opinion on the subject in hand. {Page, C. J., Mosely 
and Ba U, //.) Jn the matter of U, AN ADVOCATE. 

; 13 Bang. 618-166 I.O. 582 = 8 E.E. 18 = 36 Cr.L. 
j J. 961 = A I.E. 1936 Bang. 178 (S.B.). 

j — — Ss. 46 and 46 — Hamhvnting expert — Identity 
I of handwriting in issue — Magistrate whether can 
\ refuse to record eiddence of hand^oriting expert, 

I A Magistrate should not refuse to record the evidence 
I of handwriting expert, where the question of identity of 
hand-writing is in issue, as the evidence of an expert in 
i the matter of handwriting has been made admissible and’ 
i relevant. It is not the duty or even the function of a 
I Magistrate to decide beforehand whether relevant 
I evidence if produced would influence his opinion one* 
: way or the other. That is a matter which should be 
j settled only after the evidence has been recorded and 

■ read in the case. Moreover it is not only the Magistrate- 
I who is concerned in the matter but the appellate Court 

■ also has to consider^ whether the evidence does or does 
! not affect the case befoi^ it. {Jai Lal^ /,) Ram: 
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Narain Sharm'a V. EmpI'ROr. I.B. 1932 Lab. 681 ! 
= 189 1.0.608 = 33 Or.L.J. 761=33 P.L.E.811=I 
1932 Cr.O. 619= A.I.B. 1932 Lah. 481. 

S. 46 — Handwriting expert — Opinion of — Mode i 

of tendering — Waiver of objection. 

Where the loN\er Couit had based its decision on the j 
opinion of the handwriting expert, though he had not 1 
given sworn testimony in support of the report, ; 

Held, that the objection to the evidence being received | 
could not be taken for the first time in revision. (^Bktde, 
/.) Karam Din Ata Mahomed. 160 I.C. 367 , 
= 6 R.L. 856 (1) = 35 P.L.R. 109=A.I.R. 1934 Lah. 
230. 

S. 46 — Handwriting expert — Testimony of — 

Duty of Court. 

Where the genuineness of the signature of a testatrix, i 
in a will, is in dispute, a Court must never surrender its | 
will or independence of judgment to an expert, but must, | 
in all cases in which expeit evidence is adduced before | 
it, after giving it such weight as it thinks such evidence | 
deserves, make up its own mind upon the issue, in 
respect of which the expeit testimony has been given. | 
{Page, C.J. and Ba U, J.) MOOSA GOOLAM ARIFF ' 
z'. Khoo Soo Ke. 157 I.C. 82= 8 R.R. 75. 

" 3. 45 — Haulage contractor — Opinion on tyres — 
Value of. 

It is ridiculous to say, that a haulage contractor, who 
owns several lorries and has been in bu sinew's for 16 
}ears, and also fits a large quantity of tyies for other 
companies, could not be described as an expert on the 
quality, wear and usage of tyres merely because he had 
not sten the process of manufacture. {Mostly, /.) 
Globe Automobile Co. v. K. a. K. Master. 157 
I.O. 12 = 8 R.R. 81. 

S. Hindu Law texts — Interpreters of — 

Admissibility of evidence. 

The evidence of translators or interpreters of Hindu 
Law texts is not admissible. {Khaja Mohammad Noor 
and Dhavle, J J.) SaBITRI ThaKURAIN MrS. F. 
A. Savi. 12 Pat. 369 = 6 I.R. (Pat.) 17 = 146 I.C. 1 
= 14 Pat.L.T. (Sup.) 1 = A.I.R. 1933 Pat. 306. 

S. 46 — One expert contradicted by another — 

Value of evidence. 

Where several experts give the evidence expected in 
favour of the parties by whom they were called it can 
carry little weight, for one expert is contradicted by the 
other {Tek Chand and Coldstream, J J .') MT. SaDIQA 
Beg AM V. Ata Ullah. IR. 1933 Lah. 491 = 34 P. 
L.R. 788 (2) = 144 I.C. 497 = A.I.R. 1933 Lah. 886. 

^S. 46 — Opinion of expert — Value of — Signature 

in language tvhich expert cannot read or write. 

Where an expert gives his opinion on a signature, the 
fact that he cannot read or write the language in which 
such signature is made must detract from the value i 
which \Nould otherwise be attached to his evidence. And 
though it may be of value as corroboration of direct 
evidence or evidence afforded by surrounding circum- ' 
stances, it is hardly in itself sufficient to w’arrant a con- 
viction. {Allanson and James, J J.) RAM.SEWAK 
Sahu Emperor. 1933 Cr.O. 1259 = A.I.R. 1983 
Pat. 659. 

— — S. 46 — Opinion of Imperial Serologist —Value. 

The Imperial Serologist is a highly responsible officer 
and a duly qualified scientist who would never venture 
to give any definite opinion on a question, unless he has 
the fullest scientific data in' support of his conclusion. | 
His opinion therefore is entitled to great weight. {Srt- ! 
vastava and Nanaimtty, //.) GHIR RaO v. EM- | 
PEROR. 6 I.R. (Outo) ‘63= 146 I.O. 470 = 10 O.W. 1 
Q, D.-~II—\8 , 
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N. 1108 = 34Cr.L.J. 1009=1933 Cr.O. 692 = A.I.R. 
1933 Oudh 265. 

— — S. 45 — Report of expert — Expert not cited as 
7vitness — Admissibility of report. 

Where the expert is not examined and the other party 
has had no oppoitunity of cross-examining him. the 
report of the expert cannot be admitted in evidence 
{Mahomed Noor, J.) TaSADUO HUSSAIN v. BaSA- 
WAN Rai. I.R. 1933 Pat. 78 = 141 I.O. 767 = A.I.R. 
1933 Pat. 169. 

— ■ ' " '3. 45 — Thumb impression expert — Report of — 
Ad mt sst bt I ity — Proced ii re . 

If a Court wishes to admit in evidence a leport of a 
thumb impression expert, then the Couit should insist on 
the production of the expert as a witness in the case, in 
order that his examination and cross-examination be 
conducted in open Couit and unless tliis is done, the 
report does not by itself become evitlence in the case. 
{Bat pat, J.) BHUREY SINGH v. KARAN SlNCH. 
1935 A.W.R. 76 = A.I.R. 1935 All. 142. 

— S 46 — Typed documents — Experts evidence as to 

peculiarities in typing — Power of Court to draw its 07vn 
conclusion. 

No doubt S. ‘15 makes no refeience to typewriters, 
but evidence as to the fact that the typewriters used in 
• the typing of the vaiious exhibits have certain defects 
\ which aie clear from the typing of these exhibits iis 
^ evidence of the fa( t which can be competently given by 
j an expert who has had an opportunity of examining the 
documents, though the C'ourt i'^ entitled to draw its own 
' conclusion as to the souice and authorship of the docu- 
, nitnts fiom the whole evidence in tlie rase. {Thom, /.) 

' Manabendra Nath Roy v. Emperor. 148 I.C. 
833 = 6 R A. 772 = 35 Or.L J. 768 = 1933 Cr.O. 833 = 
A.I.R. 1933 All. 498. 

S. 46 — Typed documents — Machine used for 

typing two letters — Identity of — Expert opinion, not 
conclusive 

, The opinion of an expeit to the effect that one docu- 
ment has been type-wiittcn on the same machine as 
' anothei document is not .admissible under S. 45 of the 
! Evidence Act. The Court may ask the witness to 
explain points in favour of the view’ whether the two 
documents have or have not Ixien typewritten on the 
same machine, but must come to its own conclusion and 
treat such assistance as an expert opinion — a relevant 
fact in itself. The identity of the machine on which the 
, tw'o letters have been typewritten w'ould not by itself 
show’ that the writer of the two is one and the same 
person. That conclusion can only be drawn fiom 
additional evidence, internal evidence afforded by the 
document, or external circumstances, on the continuity 
of the correspondence pa.ssing between the sender and 
the addressee {Sulaiman, C. J., and Young, /.) 
JHABWALA V, Emperor. 66 All. 1040 = 6 I.R. 
(All.) 66 = 146 I.O. 481 = 1933 A.LJ. 799 = 34 Or.L. 
J. 967 = 14 L.R. 269 (Or.) = 1933 Cr.O. 1202 A.I.R. 
1933 All. 690. 

■ ■ ' ' S. 46 — Typed documents — Opinion of expert 
I that document has been typewritten on same machine as 
i another — Admissibtli ty. 

The opinion of an expert that one document has been 
typewritten on the same machine as another document is 
I not admissible under S. 45 of the Evidence Act. The 
1 Court may ask the witness points in favour of the view 
I whether the two documents have or not been type- 
written on the same machine, but must come to its own 
conclusion and not treat such zissistance as an expert 
opinion — a relevant-Zact in itself. {Harries and Rachh- 
pal Singh, //.) BaCHCHA BaIIu v. EmpEROR. 166 
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10. 369 = 7 E A. 908 = 36 Or L J. 684 = 1935 A W. : {Raza 
E. 1--1936 A.Cr.C. 26 - 1985 Cr.O. 214 = A.I R. 1935 


All. 162. 

-S. 46 — Expert evidence — Whether conclusive. 

The opinion of an expert slioukl not ordinarily be 
accepted as f:onclu‘>ive to prove the facts deposed to by 
him and a conviLlion fr)r forgery cannot be sustained 
merely on llw' evidenc e of a handwriting expert. ^Jai 

Lal/j,) kKAHH Dial 7/. Kmpkrok. l.R. 1932 Lah. 
492 138 I.C. 368 -33Cr.L.J. 693 (1)- 33 P.I-R. 
697 1932 CrC. 628 (1) = A.I.R. 1932 Lali. 490 (1) 

*S. Expert opinion — Admissibility — Requi- 

utes. 

The c^pinions or conclusions of skilled persons are 
certainly receivable by way of proof in point of fact but 
the witness must have made a special study of the sub- 
ject or acquireil a special experience therein. Eolkti v. 
Chadd^ 3 Dougl. 1.S7 and AV^'. v. Silver lock, (1894)2 
(). 11. 766, Ref. {Lord Mcrt ivale,') UNITKD STATKS 

SHIPPING Hoard “Sr. ai.bans”. I.R. 1931PC. 
163 = 131 1.O. 771 -A.I.R. 1931 P.O. 189 (P.C.). 

S. 46 — Governrnent expert — Citation — Punjab j 

Government^ If orne- /udutul , Letter No. 276 — Effect. ! 

l..etler No. 276 Horne — Judicial of the Punjab (iovern- | 
nient iloes not have the effect that the expert should | 
never Ixi called. It merely says that the expeit should j 
not be called unnece>saiily. Handw riting expert diiect- | 
ed to be ex<imined. {l/arrison and Daltp Sinf^h^ J J.') j 
Nawazish Ali Khan v. Dharam Sinoh. IR. : 
1932 Lah. 324 = 1371.0. 224 = 33P.L.R. 76 = A. I.R. 
1932 Lah. 202. 

~ ■ — '3. 47 — Eirtijer print expert — Opinion of — Coit' 
7'iction based solely on — Propriety. 

Tlie question of the identity of the thumb-mark is a 
(piestion of fact aiul the evidence of the expert is only a 
guide to the discretitjii of the (kjurt. It is not safe, how- 
<*vei, to Paso a convictir)!) on the unC(jrt obor.it e<l testi- 
mony of .1 finger print expcit. The expert’s opinion 
must not be t.iken for gr.inted but the Couit must exa- 
mine the eviilence in (jrder to satisfy itself th.at there 
can be no ini>take .ind the respcuisibility is all the greater 
when there is no othei evidence to coi lobor.ite the 
expert. {/)orar,Oiirrii Jy'r\ C.J. and Rarnacbandra Rao, 
J.) NARANAPPA 7'. (h)VKKNiMENT OF MYSORE. 9 
Mys.L.J. 444. 

S. 47 — Person unable to read and ivr it e— Capa- 
city to prove handwriting;. 

It is not impijssible foi a peison unable to read and 
\M ite i c-itain chai.i'.ters to know and to recognize and 
piove the h.mdwriting of another in those particulai 
I haracters, if he had hud the oi:casion to see the latter 
write. {Niarnatullah, J ) RAM CHANDRA 7'. JAITH- 
mal. 4 A.W.R. 676=A.I.R. 1934 All 990. 

S. 47 — Proof of handior itins — Eroidencc — SuffL 

eiertcy. 

'Fhe only Nsilne'^s ex.iinineil to piove .i particular letter 
to be in the h.iiulwiiting of the .iccused // stated: “I 
liave no writing ol // with me. I have no correspon- 
dence with him. From a single letter I would not be 
.ible to identify the handwiitmg of any person. I was 
nut paitu ul.uly friendly with //”. 

/A’/./, that the evidence w;is hanlly sufficient under 
S. 47 of the Kvideiv.'e Act to piove that the letter w’as in 
the hand\M iting of //. {Grille^ J,C, and Subhedar, .4, 
J,C.) IIKMRAJ I.ODHl 7 . R\M CHXR.AN LODHI. 

1934 Or.O. 898 = A I.R. 1934 Nag. 204. 

3. 48-C ustorri — General evidence. 

Where any question of right or custom is to be decid 
ed, opinions of pet sons who would be likely to know of 
its existence are adntissible in evidence under S. 48. 


I EVIDENCE ACT (1872), S. 61. 

and Srivastava^ //•) HUHR’aJI Jr. CHAN- 
DRABALI Upahdiya. 6 Luck. 619 = I.R. 1931 Oudh 
161 =130 I.C. 849 -8 0.W.N. 6 = 14 O.L.J. 66 = A.L 

R. 1931 Oudh 89 (2). 

3. 48 — Family custom — Statement of Itvtnj; 

witneis^Value, 

A living witness may state his opinion on the existence 
of a family custom and may state as grounds thereof, 
information derived from deceased person but it must be 
the expression of independent opinion based on hearsay 
and not repetition of hearsay. The weight of the evi- 
dence would depend on the position and character of 
the witness and of the persons on whose statements he 
has formed his opinion. {^Raza and Smithy JJO 
Amina Kha'J UN Khalil-ur Rahman. 8 Luck. 
445 = 150 I.C. 282 = 6 R.O. 629 = 10 0.W.N. 268 = A. 
I.R. 1933 Oudh 246. 

3. 48 — Statements of deceased — Admissibility . 

S. 48 read with S, 60 requires that the person who 
holds the opinion should be called as a witness. State- 
ments made by deceased persons after the controversy 
had arisen and therefore inadmissible under S. 32 
are not adinis'-ible under S 48 or under S. 32 (7). 
Statements cannot be called instances. ^Raza and 
Smith, //.) Amina Khatun 7 /. Khalil UR- 
Rahman. 8 Luck. 446=150 I.C. 282 = 6 R.O. 629 
= 10 0.W.N. 268 -A.I.R. 1933 Oudh 246. 
—3.48 Usaijt — Proof — Oral evidence. 

Where a usage is set up for the payment of interest 
on Hundis at a rate exceeding 6 per cent, per annum 
after dishonour and all that the Court has to ascertain is 
the rate of interest fixed by usage, the evidence of three 
persons familiar with that usage is quite sufficient parti 
culaily when it stands uncontradicted "on the record 
{Tek C hand and .Monroe, JJf) IlAR NaRAIN SaHIB 
Ram V, Hihari Lai. Chakanji Lal. 13 Lah. 800 = 
142 I.C. 729 = I.R. 1933 Lah. 261 = 34 P.L.E. 92 = 
A.I.R. 1932 Lah. 682. 

Ss, 49 and 60 — Value of evidence — Test of. 

The value of the evidence admissible under Ss. 32, 49 
and 60 depends on the characters of the witnesses who 
depose to w’hat they heard from deceased persons and 
abo on the characters of the deceased and whether they 
were expressing their ow'n opinion or merely repeating 
hearsay. 23 All. 37(P(\). Foil. {Aston, AJ.C.) 
.Mulchani) 7'. Dkvigir. 160 I.C. 266 = 6 R.3. 265 = 
A.I.R. 1933 Sind 213. 

3 bO— Emdence of marriage. 

The evidence of witnesses, that a ceitain man and a 
woman were regarded as man and wife by the members 
of the community, does not come within the purview of 

S. 50, not being an opinion, expressed by conduct as to 
existence of .such relationship, of any person who as a 
member of the family or otherwise has special means of 
knowledge on the subject, and there is no other statutory 
provision under which the evidence can be let in to 
prove marriage. {Sen and Allen, J/,) LakhMI 
Chandt'. Mr. Anandi. I.R. 1933 All. 336 = 143 
I.C. 815 = 1932 A L.J. 208 = AJ.R. 1933 All. 130. 
——3. 60 — Relationship — Statement of witness re- 
garding treatment — Admissible. See EVIDENCE ACT, 

S. 32 (5)— Relationship. A.I.R. 1934 All. 117. 
—3. 61 — Chemical Examiner — Report — Con- 

tents of. 

It is not enough for the Chemical Examiner merely to 
state his opinion. He must state the grounds on which 
he arrives at that opinion. As the Chemical Examiner 
merely tendeis a report and he does not appear and give 
evidence, it is extrenii:*ly desirable that his report should 
be full and complete and take the place of evidence 
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EVIDENCE ACT (1872;, S. 61. EVIDENCE ACT (1872), S. 58. 

which he woiilJ give if he were called to Court as a . civil cases. At the same time only geneial evidence of 
witness. {/Vianintitllah and BifinH, //.) MT. GaJAN i , character or reputation can be given and not for 
Emperor. I.R. 1933 All. 414-^141 l.C. 367 = 14 : instance, evidence of a particular conviction. A. 1. K, 
L R. 162 (Cr.) -34 Cr.L J. 754 = 1933 A. L J. 1617-= ! 1923 Lah. 225, Kef. A. /. C ) Samrath- 

1933 Cr.O. 634 = A.I.a. 1933 All 394. i mal Makwadi Emperok. 141 I.C. 438- 34 Cr. 

— S. 51 — Opinion of — Excise Sub^Inspcctor as ex- ' I**J* 164 = LR. 1933 Nag. 63=1932 Cr.C. 863 = A. I. 
pert — Duty to ascertain grounds of his opinion , 1932 Nag. 168. 

No doubt the Excise Sub- Inspector is an expert in i — “S. 67 — Custom — Power of Court to take judicial 
his own department, and is able to distinguish liquors, ' 

but the Court should under S. 5l ascertain the grounds ^ When a particular custom is ot geneiul prevalence and 
on which his opinion is based, so as to test it. {Gruer, commonly recogni/.ed, it is open to a Court to take 
A./.C.) KamkaraNSINGH V. Emperor. 154 1.0. judicial notice of such custom having the foice of law 
341 = 7 R.N.161 = 36 Or. L J. 611 = 1935 Cr.O. 80= under S. 57 of the Evidence Act, and it is therefore not 
A.I.R. 1935 Nag. 13. . necessary that there should be evidence pioduced in each 

*3. 5^— Evidence of bad character— When admis- \ case to establish such a custom. {Sului/nan, C. /. and 

sible — ‘Prior conviction. Bennett Jf) NlHAI. ChaND v . Mt. llHAtiWAN DP'i. 

In criminal proceedings evidence that an accused) 169 I.O. 683 = 1935 A. W.R. 1109-8 R.A. 495 = 1936 
person has a bad character is inadmissible unless | A L J. 1131= A.I.R. 1935 All. 1002. 

evidence has been given that he has a good character, m | ‘S. 67 — Personal knowled§[e of the Jud^e — Re- 

which case it becomes admissible. Ilut S. 54 does not j ference— Permissibility . 

apply to cases in which the bad character of any person : ^ judicial notice of matters of iiniver- 

is itself a fact in issue. If the evidence of bad character i ^^1 notoiiety, its geneial knowledge of daily life. A 
is introduced in order to establish a lelevant fact, which cannot use from the Bench under the gni^e of 

cannot be proved aliunde the evidence of bad character judicial knowleilge that which he knows only as an indi- 
is admissible. Evidence of previous conviction or the vidual observer. He cannot therefore import into a case 
evidence that a man has been bound over under the knowledge of the previous conduct of the accused, 
preventive sections is admissible not as proof of bad | Mad. IbS, Kef {Rupchand Ihlaiatn 

character but as evidence to prove habit and association. i Milne, A. J. Cs.) ShaMRHUKAM ?' EMPEROR. 
{Nanavutty, /.) Beni MadhOz/. Empkror. 9 Luck ' 25 S.L.R. 213 = I.R. 1931 Sind 92 = 132 l.C. 476 = 32 
22 = 35 Or L.J. 273 = 6 I.R. (Oudh) 209 = 146 I. o! ’ ^ J- 923 = 1931 Cr.O. 719 = A.I.R. 1931 Sind 127. 

1064 = 10 O.WN. 688 = 1933 Cr.C. 976 = A.I.R, 1933' S. b7—*'Present political movemenr— Danger 

Oudh 355. to public uifety — Judicial notiiC of, 

- -S. 64 — Evidence of character — Relevancy. The Court can take judicial notice of the fact that *‘the 

Where the complainant stated that the accused came . present political movement” is in fact a movement pre- 
to him, complained to him of his making reports to the . judicial to the public safety or peace. {^Jack and M. C. 
police and then attacked him and to corroborate history . Ghose, //,) PKOBODH ("HANDKA Ch aKRAVARTY v , 
and give support to the prosecution case, the prosecution EmperOK. 60 Cal 361= 142 l.C. 361 (2) = I.R. 1933 
let in evidence by a police-officer that the first accused • Cal. 273 = 34 Cr.L.J. 346 = 36 O.W.N. 1168--* 1933 
was under police surveillance. Cr C. 232 -A.I.R. 1933 Cal. 186. 

///'A/, that the evidence was hopelessly inadmi.ssible, | S. 57 {d)—Public holidays — Notification in 

and that, though no objection was taken in the trial Gazette — Judicial notice. 

Court, it was the duty of the trial Magistrate to refuse : The Court is bound to take notice of any public 
to admit .such evidence, {IVort^ J.) PhkkaN Singh i holidays notified in the Official Gazette and a paily is 
Emperor. I.R. 1931 Pat. 369 (2) -=133 I C. 449 entitled to presume that the Couit would take such 
(2) = 32 Or .L.J. 1025 = 12 Pat.L.T. 471 = 1931 Cr.C. notice theieof. {'Pek Chand, J.) (iVAN .SincJH v . 
793 = A.I.R. 1931 Pat. 345. ; Budha. 14 Lah. 240 = 149 I C. 958 = I.R. 1932 Lah. 

S. 64 — Evidence of character —Relevancy /;/ ' 668 (2)-"34 P.L.R. 640 = A I.R. 1933 Lah. 658. 

criminal easel Duty of Court. . S. 68 — Admission of mot ts^af^e in written state- 

Itisnol permissible or proper for a Magistrate to , contents of certified 

elicit or record evidence damaging to the character of f f necessary. 

the accused in a criminal trial, by examining the j Where defendants, who were the mortgagors, in the 
witness himself. Such evidence, besidc's being inadmis written statcMiient admitted the mortgage, it is not neces- 
sible under S. 54 of the Evidence Act, is likely to cau^e ; ^ary for the plaintiff to lemler formal evidence either to 
prejudice to the accused. The recording of such iiiele- prove the loss of the original ileed or to prove tlie con- 
vant and inadmissible evidence is by itself sufficient to • tents of the certified copy. \lIilton and Din Mohammad, 
warrant a transfer of the case to some other Court. ' yy ) BAHADUR SHAH zc MULK KaJ. A.I.R. 1934 
(.Weston,.) Brij Niwas Da.s v . Abdul Hakim. 1936 Lah. 898. 

A.M.LtJ 63. I dS— Applicability — Party admitting d<Ku- 

'^S. 64 — Scope. I merit blit pleadttiff its invalidity for want of regtstra- 

Under S. 54 if evidence is otherwise relevant it is not ; tion. 
rendered inadmissible merely because it show.s had | The provisions of S. 58, Evidence Act, cannot be 
character or the commission of offences other than the ! used to bind the party who has made an admission of 
offence with w'hich the accused is charged. (Panckrtdge I the genuineness of a rlocument, when such admihsion is 
and M. C. Ghose, //.) SaROJ KuMaR ChakraVARTY | accompanied by a legal plea that the contract and the 
z/. Emperor. 69 Cal. 1361 = I.R. 1932 Oal. 667= | other facts mentioned in that document could not be 
139 I C 873 = 33 Cr L J. 854 = 66 C.L.J. 439 = 1932 relied upon by the opposite party owing to the provisions 
Cr.C.464=A.I.R 1932 Cal. 474. I of the statutory law relating to registration. (Fraser, 

■ " 3. 65 — Evidence of character — Admissibility tn . f.C.) BaSHESHAR Nath v . MiaN Feroz ShaH. 

civil suit. ' A.I.R. 1935 Pesh. 12. 

Evidence under S. 55 about the .iharacler of a person j ——*8. 68 — Pron^ssory note insufficiently stamped — 
is relevant in connexion with the amount of damages in ! Admission of execution by defendant — Effect 
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EVIDENCE ACT (1872), S. 58. 

Jn spite of waiver of proof by an admission under 
S. 58 of the Evidence Act, a note or other instrument 
insufficiently stamped cannot be acted upon or decree 
given upon it, unless apart from the note, there is an 
independent cause of action for the loan {^Krtshnan^ 
Pandalat, J.) ACHUTAKAMANNA w. JaGANNADHAN. 

1933 M.W.N. 663 -I R. 1933 Mad. 66 = 140 I.C. 
833-37 L.W. 167-A.I.E. 1933 Mad. 117 = 64 
M L. J. 79. 

* S- 68 — Promissory note — Suit on — Defendant 

admitting execution and pleading discharge — Promts- 
sory note suh\equently discovered to be insufficiently 
stamped — Objection to suit — Sustainability^ 

In a suit on a promissory note, the defendant admit- 
ted executic.n in his written statement and pleaded dis 
charge but at the time of argument he discovered a 
legal objection to the maintainability of the ‘'uit on the 
ground that the stamp affixed to the note had not been 
cancelled as required by S. 12 of the Stamp Act and 
raised the objection that the n<jte was ina<lmissible in 
evidem e. 

//i" A/, that having legarcl to S. S8 of the Evidence 
A( t the fact that the note was inadmissible became 
immaterial on account of the adudssion and therefore 
the plaintitt was entitled to maintain the suit. 

fields further^ that having regard to S, 36 of the 
Stamp Act the admissibility of the document could not 
be reopened on account of the document not having 
been duly stamped. {Anantakrishna Atyary jf) Al.I 
MANK SAIIIHA SUKBAKAYUDU, I. R. 1932 Mad. 
730-139 I.C 486 = 1932 M.W N. 793 -36 L W. 
470--. A I.R 1932 Mad. 693 -63 M.L J. 303. 

S 68, Proviso— of—0. 12, R. 6, 

C> P.Code — Judijment in accordance with admission 
— D/icrelton 

The rule contained in O. 12, H. 6, C.P. (!ode, that 
the Cciurt has a discretion to pass a judgment or order 
on the ba'*is of an .idrnissian is supported by S. 58, 
Proviso of tbe Evidence Act. {//asany C,/, and 
Htsheshwar Nathy /.) PHAGWAN DlN TKWARI v. 
SflKOKAl. I.R. 1931 Oudh 348 = 1321.0.796 = 14 
O.L.J. 462 = 8 O.W.N. 762 = A.I.R. 1931 Oudh 321 
( 2 ). 

S 60—/ osecution deposing to what another 

told them — That other person not exvnincd — Admissible 
I tty of evidence. 

Where, on a charge of plying a car for hire without 
permit, the constables oidy deposed to what a passenger 
told them (and that passenger was not examined). 

Heldy siK'h eviilence was excluded by S. 60 of the 
Evidence Act. {Punt, /.) ANNAMUTHU PILI.AI v, 
Kmpkror. 1933 M.W.N. 1424. 

S. 60 — Statements of deceased — Admissibility, 

S. 48 read with S. 60 requires that the person who 
holds the opinion should be called as a witness. State- 
ments ma<le by deceased persons after the controversy 
had arisen and therefore inadmissible under S, 32 are 
not admissible untjct S. *18 or under S. 32 (7). State 
merits cannot be called instance. {Raza and Smithy 
//.) Amina Khatun v, Khalil-ur-Rahman. 
8 Luck. 446 = 160 I.C. 282 = 6 R O. 629=10 O.W.N. 
268 -A.I.R. 1933 Oudh 246. 

Ss. 60, 49 and 32 — Value of eiadence —Test of. 

The value of the evidence admissible under Ss 32, 49 
and 60 depends on the characters of the witnesses who 
depose to what they heard from deceased persons and 
also on the characters of the deceased and whether they 
were expressing their own opinion or merely repeating 
hearsay. 23 All. 37 (P.C,), Foil. {Alton, A, J, c7) 
Mulchand V, DEVIGIR. 160 I.O.. 266 = 6 R.S. 265 = 
A.I.R. 1933 Sind 213, 


EVIDENCE ACT (1872), S. 66. 

S. 63 — Discretion of trial Court —Inter f erence . 

The question whether secondary evidence was in anj 
case rightly admitted depends largely on the discretion 
of the Judge of first instance and his conclusion should 
not be overruled by the Court of appeal except in a very 
clear case of miscarriage. 19 I. A. 78; 5 Bom. I.. R. 
708, Foil. {Beaumonty C. J. and Bakery J.) ViSVA- 
NATH V, Rahibai. 66 Bom. 103 = I.R. 1931 Bom. 
117 = 128 I.C. 901 = 32 Bom.L.B. 1886 = A.I.R. 1931 
Bom. 105. 

S. 63 — Register containing copies — Admissibi- 
lity, 

A register containing copies made directly from the 
originals is legally admissible in evidence in proof of 
them. {Hasan, C. J. and Bisheshwar Nathy /.) 
Chandrani Kuer V Sheo Nath. 6 Luck. 619= 
I.R 1931 Oudh 273=132 1.0. 337 = 14 O.L.J. 34 = 
8 O W.N. 194 = A.I.R. 1931 Oudh 146 
— — S. 66 — Admission of copy — Absence cf objecitot? 
—Effect, 

A document, which is not relevant to the issues, even 
if admitted without objection by the opposite party must 
be discarded by the appellate Court ; on the other hand, 
if it is relevant to an issue but cannot be admitted unless 
certain conditions are first complied w ith, as for instance, 
the proof of loss of the original if the domment is a 
copy, then the absence of an objection by the opposite 
party to the admission of the document, must be deemed 
to be tantamount to an admission of the existence of 
those circumstances and the document becomes admissi- 
ble. {/at Lai and Skempy J f.) BaDRUL ISI.AM 
AuKhan/aMt. Ali Begum. 16 Lah 782 = 168 
I.O. 466 = 8 R L. 261=A.I.R. 1936 Lah. 261. 

— — S. 66 — Document — Lost in Court — Secondary 
evidence. 

Where a document is produced in Court and tendered 
in evidence and exhibited, the Court is responsible for 
its safe keeping; and if it is lost the party must be given 
another chance of producing a copy or giving secondary 
evidence of contents. {Daltp Singhy /.) RaM SiNGH 
t/. Pat Ram. 6 I.R. (Lah.) 26 = 144 I.C. 812(1) = 
34 P.L.R. 667- A.I.R. 1933 Lah. 782 (1). 

S. 66 — Document in plaintiff's possession — Right 

of defendant to lead secondary evidence. 

Where in a suit by a reveisloner challenging an alien- 
ation by a widow, the vendee is unable to produce a bahi 
belonging to a previous creditor to prove legal necessity 
due to its being in possession of the plaintiff, who 
happens to be the heir of the creditor, the vendee cannot 
be blamed for the non production of the bahi and the 
proper course is to allow the vendee to lead secondary 
evidence as to the existence of the alleged previous debt. 
( Tek Chand, /.) SaNT SINGH r. HaRDIT SINGH. 6 
I.R. (Lah.) 211-1461.0. 360 = 34 P.L.R. 929=A.L 

R. 1933 Lah. 945. 

——3. 66 — Documents suppressed by plaintiff — 
Secondary evidtnce of contents — Permissibility, 

Where the plaintiff has suppressed the documents in 
his possession, he could not be permitted to establish 
their contents by secondary evidence. {Curgenven and 
Sundaram Ckettyy //) SivaSUBRAMaNIA THEVAR 
V. Zamindar of Singampatti. I.R. 1933 Mad. 364 
= 144 1.0. 27«1933M.W.N. 672 = 37 L.W. 672= 
A.I.B. 1933 Mad. 461 =64 M.L. J. 676. 

—8. 65 — Incomedax return and assessment. 

An income*tax return is not a public document or a 
public record of a private document within S. 74 and so 

S. 65 does not apply. The order of assessment may be 
a public document but in view of S, 54 of the Income- 
tax Act which prohibits the disclosure of the original, no 
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EVIDENCE ACT (1872). S. 65. 

one is entitled to 'have a certified copy thereof under 
S. 76 of the Evidence Act, and only certified copies so 
obtained are made admissible in evidence under S. 77. 
{^Beaumonty C,J, ami Rangnekary /.) DeVIDATT v. 

SHRIR AM. 66 Bom. 324 ^ I.R. 1932 Bom. 246 = 137 i 
I.C. 381== 34 Bom.L B. 236== A LB. 1932 Bom. 291. j 

— — S. 65 — Letters of conspirators intercepted — 
Copies of — Admissibility. 

The copies of the letters from the accused to his co- 
conspirators which were intercepted and re posted are 
admissible in evidence. The addressees to whom the 
original letters were re-posted being the accused’s asso- 
ciates in the conspiracy, it is not necessary that the 
prosecution should go through the formalities of making 
a formal application to his associates to produce the 
original letters in order that they might be used as evi- 
dence against the accused. {Thoniy /.) MANABENDRA 
.Nath ROY 2/. Emperor. 148 IC. 83S==6 B.A. 772 
« 36 Cr.L. J. 768 - 1933 Cr.C. 833 -= A.I.B. 1933 All. 
498. 

S. 66 — Mortgage deed for amount over Rs. lOO 

— Secondary evidence — Proof by — PermisMbility. 

In the case of a mortgage for over Us. 100 which 
requires registration, it cannot be held to be proved, 
when the deed itself is not produced, and the secondary 
evidence given about it is altogether tainted. (A'nojCy 
SJf. and Grant y JMf) SHARIF v. iLAHl KHAN. 
1936 B.D. 679. 

S. 65 — Re^ ord room burnt in Mutiny — Register 

of Sarstkan papers in Manbhum Collet torate — Proof by 
certified copies thereof. 

A copy transcribed from a copy of an original docu- 
ment but not compared with the original is not second- 
ary evidence of the original. The Purulia lecoid room 
was burnt during the Mutiny of 1857 and the plaintiff 
in a suit for declaration of his talabi brahmatter rights 
to a certain mauza had produced in evidence certain 
certified copies prepared from a register of Sarsikhan 
papers in the Manbhum Collectorate. 

Heldy that in the above circumstances, the registei 
now available in the Manbhum Collectorate \^as to be 
treated as the original document and the entries therein 
could be proved by certified copies thereof which the 
plaintiff had produced. {Maepherson and DhavU, //.) 
Rajendra Narayana Singh Deo 7>. hihari Lai. 
Chakravarty. 11 Pat. 669 = I.R. 1932 Pat. 186 = 
138 1.0. 419 = A.I.B 1932 Pat. 167. 

S. 66 — Secondary evidence— Admissibility , 

Where a party fails to prove that the original of the 
document was lost, secondary evidence of its contents is 
not admissible. (Kiseky J.) ABHERAJ Singh z', 
Gaya Singh. 136 I.O. 387=I.B. 1932 Oudh 35 = 8 
O.W.N. 1228= A.I.R. 1932 Oudh 137. 

——8. 65 — Secondary evidence — Admissibility — 
Decision by trial Court — Interference by appellate 
Court. 

When a party fails to produce a document in Court, 
it may be because he does not wish to produce it or he 
has really lost it. Before secondary evidence of a docu- 
ment is produced in Court, it is essential for a party to 
show that the document has been lost; and when this 
onus has not been discharged and the Judge of first 
instance decides the first point as to the admissibility of 
secondary evidence, his conclusion should not be 
overruled except in a case of miscarriage. 19 Cal. 438, 
Foil. \Mackneyy /.) MaONG Ba U 2 / Daw KHA. 
1601.0. 701-8 R.B. 412-A.LB. 1936 Bang. 602. 

"S. 66 — Secondary evidence— ‘\idmis si on of — Dis- 
cretion of trial Court— Inter feretue in appeal with. 


EVIDENCE ACT (1872), S. 66. 

Where secondary evidence has been admitted by the 
tiial Court without objection, the appellate Court cannot 
reject such evidence on the ground that no reason has 
been given for such admission. 19 Cal. 43S (P.C.), 

1 Expl., A.I.K. I9l5 P.C. Ill, Foil {^Addison and A^ha 
i Hatdaty JJ.) Mahomed IIaSSAN v. SaFDAR Mirza. 
14Lah.473 = IR 1933 Lab. 396 = 144 1.0. 45 = 34 
P.LB. 820=A.IB. 1933 Lab. 601. 

■ S. 65 — Secondat y evidence — Copy of list attached 

to plaint filed in Revenue Court — Admissibility. 

It is doubtful whether a copy of a list attached to 
a plaint obtained from some record in the Revenue 
Court is admissible in evidence. ^Pullany /.) BhaG- 
wati Prasad r. Marjad Singh IB. 1931 Oudh 
107=1291.0. 331 = 7 O.W.N. 1079 = 14 R D. 664 = 
A.I.B. 1931 Oudh 136. 

8 66 — Secondary evidence — Erroneous admission 

— Objection raised in appeal— Sustainabihtv . 

Where secondaiy evidence which is inadmissible h.is 
been erroneously admitted without objection in the 
I Court of first instance, such ol)je»*tion cannot be taken 
later in appeal. {^Shadi I.al. C,I and Tappy J.') 
Fauja Singh v. Allah Ditta. I.R. 1931 Lab. 842 
(2) -133 I.C. 874 (2) = 32 P L.R. 696 -A.I.B. 1931 
Lab. 722 

S. 66 — Sccondaiy evidence — ir/icn admissible. 

Secondaiy evidence should not be allowed unless the 
circumstances are a sufticient justification under the 
Evidence Act, for reception of su ondaiy in lieu of 
primary evidence. {^Dhavlcy J.) Rasdhari Lal v. 
Nand Lal Mahion. 14810. 444 = 6 R.P. 476 = 
A.I.B 1933 Pat. 468. 

"... — -S. 65 (b) — Secondary evident c of moitgige — 
Admission in Wajib-ul arz. 

Where in a suit for redemption, it is proved that in 
wajib nfarZy predecessors in title of the defendants ad- 
mitted in wilting the existence, condition and also the 
contents of the original, theie is no ditticiilty in the 
proof of the mortgage, as the rule of law’ that is applica- 
ble to the (aseis S. 65 (/5) of the Evidence Act- 
{Sulatmany C.J, and Mnkerjiy J,) BhaiKGN PraSAI) 

r. Abalak .Singh. 6R.A. 836-148 1.0.1172 = 3 
A.W.R. 637 = A.I R. 1934 All. 629. 

— S. 66 (c) — Ross of ongtnal — Proof— Ilcaruiy 
evidence of search — Admissibility. 

In order to show that search has ben made for a 
document, so as to let in secondary evidence to piove its 
contents on the ground that it is lost, hearsay evidence 
of the answers given by persons who were likely to have 
It in their custody ought to be received. (R. C. Mittery 
y.) DOL Govinda Das v. Makbul Sheikh. 162 
I.C. 91-8 B.O. 660 = 61 O.L.J. 688 -A.I.B. 1936 
Oal. 164. 

—8. 66 (c), 90 and 91, Expl. {Z)^Scopc— 

Dispute as to custom of transfer of houses — Proof of 
custom — Certified copies of registered sale-dtcds and 
mart gage deeds — Ad mt ssi bt I tty. 

When the point in issue between the parlies to a suit 
is whether there is a custom of the transfer of houses in 
a particular village, it is open to the party relying on 
the custom to prove the custom by citing instances be- 
fore the Court of transactions in which the custom w'as 
asserted or recognized as well as particular instances in 
which such custom was. claimed or recognized. The fact 
that certain sale deeds or mortgage deeds were executed 
and duly registered and each contained assertions of 
the existence of the right of transfer, would be, in itself, 
admissible, quite independent of the fact whether the 
genuineness of the signature on the originals of those 
deeds has been formally proved oi • not. When there are 
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u large number of document's to be produced, it would 
lie difliiult to produce or prove them v\ithin a reasonable 
time and a strict adherence to the technical proof of the 
originals would be contrary to the spirit of S 65 of the 
Evidence Act. Certified copies may therefore be produc- 
ed and admitted in proof, even without accounting for 
the absence of the originals. {Sulatman, C. J. and 
J ) K aM.U MaL v, GaNKSHI LaL. 160 I.C- 
1098-8 RA. 705 -1936 R.D. 672-1936 A.W.R. 
1427- A I.R. 1936 All. 119. 

S. iib {c)S€Londary evidence — Documents not 

proiiuctd hy opposite patty. 

Where a document of title which is in possession of 
a party is not produced by him after noli.,e to pro- 
duce the same, the party giving notiie is entitled to 
give se( ondary evidence of the document under S. 65 
{c) and S. 06, Proviso (2). {/teaiimont^ C.J.and 
Blackwtll, J.) NAKSIUAS v. KAVISHANKAK. I.R. 
1931 Bom. 107 128 I.O. 891- 32 Bom.L.R. 1436 
-A.I.B. 1931 Bom. 33 

3. 66, Proviso — Secondary evidence — Admissi- 
bility — IloLumenl.s not produced by opposite party aftei 
notice. See KVIDKNCE ACT, S. 65 32 Bom.Ii.B. 

1435 - A.I.R. 1931 Bom. 33. 

S. 67 — Applitabtlity — Thumb marks, 

Tiiutnl) maiks are not exempt from the provisions of 
S. 67. {/^ikcn/iam IVahh^ /.) KAMaNEMMa v. 
HASAVAYYA. 151 1.0.990-7 R.M. 162 r2)-1934 
M.W.N. 443-40L.W. 277 A.I.R. 1934 Mad. 568. 

8 67 — Authorship of document — Inference of 

— Identity of machines usid for tyfintt. 

The identity of the machine on which two letters have 
been typewritten would not by itself show that the 
writer of tlie two is one and tlic same person. Such a 
conclusion may bediaw'n fiom additional evidence, 
internal eviclcMU'e aftoided by tlie document, or external 
I iicunistances, oi the continuity of the lorre'^pondence 
passing Ijetween the sender and the ad<lres^te. {Sutai- 
man, C.J.and i'e/o/.C, /.) JHAHVVAI.A EMPKROK. 
56 All. 1040- 61 R. (All.) 65-- 1461 C. 481 34 Cr. 
L J. 967- 14 L.R. 259 fCr.) - 1933 A.L..J. 799-1933 
Cr C. 1202 A.I.R. 1933 All. 690. 

S. 67- Document executed by marksman — Si^na 

tute of attedin^ witness — Effect. 

All that S. 67 lequires is that the wilting or the 
signatuie of the executant should be proved to be his 
writing or his signatuie. In the case of a signatoiy that 
has to be pro\ed eitliei Ijy means of a witness wrho sawr 
the peison write and w as present necessarily when he did 
write, or if such a peison is not available by calling 
somebody who is familiar with the handwriting of the 
executant and who proves that it is his handwriting. 
Where the exei utant is a marksman, the latter alter 
native is not available. The signature of the attesting 
w’itness having been proved will in such a case be 
evideme of eveiything on the face of the document and 
that he saw the e.xecutant make his mark. 
{Beasley, C.J. and Butler, /,) PONNUSWAMI 
GOUNDAN KALVANASUND \KA AYYAR. 67 Mad. 
662- 14910. 671-6 EM. 618 39 L.W. 671 = 1934 
MWN. 384--A.IR. 1934 Mad. 366 = 66 M.L.J. 
712. j 

S. 67~A xecution of document — Question of fact. I 

The execution or authorship of a document is a ques- 
tion of fact and may be proved like any other fact. 
(Sulatrnan, C.J. and /.) JHABW \T. A r. EM- 

PEROR. 56 All. 1040-6 I.R. (All.) 66=145 I.C. 481 
» 34 Or L J. 967 = 14 .L.R. 259 (Or.) = 1933 
799 = 1933 Cr.0. 1202 - A IB. 1933 All. 690. 


EVIDENCE ACT (1872), S. 68. 

S, 67 — — Meaning, 

The definition of “sign” in the General Clauses Act, 
S. 3 (52), has no application to the term “.sign” as used 
in S. 67, Evidence Act. {Bennet, J.') Mt. ShaHZADI v. 
BENT PRASAD. 164 I.C. 406 = 7 R.A. 763 = A.I.R. 
i 1934 All. 390. 

S. 68 (as amended by Act XXXI of 1926)— 

A'uendment, t f retrospective. 

Quaere, — If the auiendment to S. 68 by Act XXXI of 
1926 is retrospective? {Curegenven and Sundaram 
\ Chetty, JJ.) MUTHURAMAN CHKTTIAR v SubRA- 
' maNIAN Chettiar. I.R. 1933 Mad. 373 = 144 I.C. 
I 89 = A.I.R. 1933 Mad. 612. 

; S* 68 — Attesting zvitness — Scribe, 

I A writer of a deed wdio has not signed it as witness 
I but has as a matter of fact Ijeen a witnesss of execution 
is a competent attesting witness. {Ferrers, J. C. and 
Rupchand A.J C,) (iHANSHAM SiNGH TiKATH SiNG 
V. Mahomed Yacoob. 6 I.R. (Sind) 75=146 I.O. 
694= A.I R. 1933 Sind 267. 

S. 68 — Construction and scope — Mortgage suit — 

Dent at of execution and attestation — Proof of exe- 
cution and attestation — Necessity. 

Wheie the attestation of a mortgage deed is specifi- 
cally denied by the defendants in their written statement 
and a distinct issue is raised on the point, it is incum- 
Ixmt on the plaintiff to prove the attestation of the 
document according to law. If any of the defendants to 
a mortgage suit denies that any of the alleged executants 
of the mortgage bond executed the deed, the plaintiff is 
bound to produce one of the attesting witnesses at least 
to prove the execution of the do( ament. {Syed Nastm 
All, J.) EbRAHIM MONDAI. V. AKSHAY KONAR. 

I 62 C.L.J. 25 = 40 C.W.N. 161. 

S. 68 — Deed of relinquishment — Proof of. 

A deed of lelinquishment is nut a document requhecl 
by law to be attested; so it can be pioved by the un- 
challenged evidence of the alleged wiiter thereof. 
{Oppenheim, S. M. and Drake Brockman, J, Mf) 
Raghuraj Singh v. Ori Ahir. 14 L.R. 466 (Rev.) 
17 R.D. 637. 

'S. 68 — J)ocument required by law to be attested 

i — Document failing as mortgage — Personal cen’enant — 
Admissibility. 

A dot ument which purports to be a mortgage but is 
not a mortgage owing to non compliance with the provi- 
sions of S. 59 of the Tiansfer of Property Act regarding 
1 attestation is not a document which is requiied by lawr to 
be attested within the meaning of S. 68 of the Evidence 
Act and is admissible to prove the iiersonal covenant to 
pay therein w^hi'di is not required by law to be attested. 
32 M. 410= 19 M.L J. 5S4 (F. lb), Foil. {Beasley, C /. 
and Curgenveri, J.) VENKATA jAGANNAl HA RAO v, 
Venkata Kumara Mahipathi Surya Rao BahA' 
DUR. 54 Mad. 163 = 1351.0 17 = IR 1932 Mad 49 
= 33 L.W. 96 = A.I.R. 1931 Mad. 140 = 60 M.L J. 66. 

Ss.68 and 69 — Hypothecation bond — Proof of — 

Attesting witness summoned but examination imP'fsstble. 

Where in spite of the best efforts of the plaintiff, the 
attesting witness could not be served with summons and 
[ by the time of the appeals the witness was dead. 

Held, that whether under the amendment to S. 68 or 
S. 69, it was open to the plaintiff to prove the document 
by other means. His own evidence in the circumstances 
would be suflScient to prove the document. {Curgenven 
and Sundaram Chetty, JJ.') MUTHURAMAN CHETTIAR 
V. SUBRAMANiAN Cheitia“r. I.R. 1933 Mad. 373 = 
144 I.C. 89 = A I.B. 1938 Mad. 612. 

S. 68 — Moitghge sued upon as simple money bond 

— Proof of attestation — Necehity for. 
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A document, not registered, but purporting to be : 
mortgage, can be proved without calling one of the ; 
attesting wilnessts, when it is sued on as a bond and not ! 
as a mortgage. 32 Mad. 410, Kef. {^Ftrters^ J, and 
Riipchand, A,/.C.) (IHANSHAM SlNGH TirATH SlNG 

z/. Mahomed Yacoob. 6 I.R (Sind) 75^146 1.0. 
694-=A.I.E. 1933 Sind 257. 

— — S. 68 — Non com pi la net — Other ezuicnce — Admis- 
sibility. 

Other evidence under S. 7l cannot be admitted where 
the provisions of S. 68 have not been complied with. 
{^Mnkerji and Bennet^JJ^ KaNWARI LaI. v. GOPI 

NATH. I.R. 1931 All. 397-131 I.C. 657-19S1 
A.L.J. 342-A.I.E. 1931 All. 411. 

S. 68—/’ erson identifying executant before regis- 
tration anthof ities — Attesting jvitness — Acknowled gment 
from the executant of his signature. 

The change in the meaning of tlie word “attested” 
effected by S. 2 of Act XXVTl of 1926 as amended by 
Act X of 1927 is retrospective in rjperation and the per- 
son who identifies the executant of a document before 
Sub- Registrar can be an attesting witness vNithin the 
meaning of S. 68, if before the signs the documentb as an 
identifying witne.ss he receives a personal acknowledg- 
ment ftom the executant of his signature. A. I. K. 1929 
Mad. 1 (F.B.), Poll. {Snbhedar and Ballot k\ A. J. Cs.) 
Mt. Chunnibai z/. Gikdhari Lat.. 30 N.L.R 62 
1601.0. 1007-7 E.N. 33-16 N.L.J. 319 -A.I.R. 
1934 Nag. 1. 

-S. 68 — Broof of attestation— Viilidity of deed 

admitted. 

It IS unnece.ssaiy to prove due atte.st.alion where the 
validity of the deed of gift has not been .specifically 
denied on tlie ground, that it had not been attested in the 
manner required by law’. {King and Colltster. jjl) 

AZIZUNNISSA V. SiKAJ JIUSAIN. 1934 A. L. J. 817- 
162 I. 0. 146-7R.A. 268-3 A. W. R. 302 -A. I. R. 
1934 All. 607. 

S. 68 — Registered document — Execution n-H 

spec t fit ally denied — Breof by attesting 7vttnes5 not 
necessary. 

Where the execution of a registered document is not 
specifically denied by the i^arty against whom it is sought 
to be put in as evidence, it is not necessary for the 
admissibility of such document that the execution should 
be proved by the surviving attesting w’itnesses. {Currie. 
/.) GOBINDA 7^ CHANAN .SiNGH. 147 I.C. 847-6 

R. L.463-A.I.R. 1933 Lah. 378. 

S 68 — Will by a C/irt ttian — Broof of — Attesting 

witness avii table — Failure to call — Appi ehension of ht^ 
turning out hostile ^ no excuse. 

The will of a Christian being a document which under 

S. 63 of the Succession Act is required to be attested, if 
there is at least one witness alive, subject to the process 
of Court and capable of giving evidence, it cannot be 
used as evidence until he has been called to prove its 
execution. The section is mandatory and the apprehen- 
sion that the witness, if called, will prove hostile is no 
excuse for not calling him. 63 I-C. 266 ; 31 C.W.N, 215 
and A. I K. 1925 All. 56, Foil. {Madhavan Nair. J.) 
Peda MANIKYAM V. Vantabattina Perigadu. 
136 I.C. 632 -I.R. 1932 Mad. 116-34 L.W. 663- 
A.I.R. 1932 Mad, 148. 

S. 68, Proviso — Effect — Proof of attestation 

aliunde, not dispensed with. 

The proviso to S. 68, Evidence Act, only removes the 
necessity of calling an attesting witnes.s to prove the exe 
cution of the documents therein referred to and does not ; 
purport to relieve the party of the necessity of proving a 
mortgage in the form prescribed under S. 59, T. P. Act. 
A.I.R. 1929 Pat. 422, Diss^ from {Page, CJ. and Mya j 


EVIDENCE ACT (1872), S. 71. 

y.) K. M. A. K. M Cheitiar Firm z. U. IItavv. 
11 Rang. 26 = I.R. 1933 Rang. 22 = 141 I.C. 700- 
A.I R. 1933 Rang. 6. 

[R. 1934 R. 278 (279).] 

" 'S. 68, Proviso — Effect — Rute as to e xami nati on 
of map ginal wtinesi. 

' If any of the defendants to a suit denies that any of 
; ihe allege<i executant-, executed the deed, the pKiintiff 
I must produce one of the marginal witne^^ses to prove the 
document. {Mnkcrji and A/ltii. //.) KADHA HaLLAB 
r. Deoki Nandan. I.R 1932 All 609=140 I.C. 

: 115=1932 A.Ii J. 207 --A.I.R. 1932 All. 320. 

S. 68 — Proviso — Resttslei ed document — Proof of 

— Attesting holiness — Framination of — Not neressary 
I In the case of a registered document, ilie cxociilion of 
. w'hich IS not denied, it i.s not necessaiy to call an attesting 
: witness to piove it. {Oppcnheim. S . A/, and Jlfi/topi, 

! f.Af.) Da.Sai zl Sheo Dko. 14 L.R. 67 (Rev.) ^17 
R.D. 70. 

S 68 — Proviso — Retrospet five. 

The provi.so to S. 68 added by Act XXXI of 1926 js 
I retiospective in its operation. 57 M. L. J. 588, Kef. 
{Sundaram Chetty. /.) .SOMASUNDARAM CHETTIAK 
Z/. Muthirulappa PIM.AI. 147 IC. 464-^6 E. M. 
345= 1933 M. W. N. 141 (2) -37 L.W. 677 = A. I. R. 
1933 Mad. 432. 

(as amended by Act XXXI of 1926), S. 68, 

Proviso — Retrospect I vc effi ct. 

^ It is not coirect to apply an Act which was passed sub- 
; sequent to the trial of a case to the procedure in the tase, 

• Proviso to S. 68 of the Evidence Act helil to be inappli- 
cable to a case disposed of befoie it took effect. {Muke* jt 
and Rennet, JJ.) BaNWaRI J.AL v. Gopi NATH. 
LB. 1931 All. 397 = 131 I.C*. 667-- 1931 A.L.J. 342- 
A.I.R. 1931 All. 411. 

S. 68— Proviso -^Vi^/^tr of. 

S, 68 merely provides a special lule relating to the 
proof of documents rcqiiiied be attested. T'lie new 
proviso to that section is merely an exception to that 
special rule. It is not intended to override the general 
provisions of tlie law as to the jiroof of documt'nt.s relied 
i upon by the parties. ( Jar I.al, /.) Kartar SingH v. 

DiDAR .Singh. 149 I.C. 1109(1) = 6 R.L. 803- A.I.R. 
I 1934 Lah. 282. 

■ S. 68, Proviso — Scope — Attesting uainess — 

IVhen to be called. 

Under S. 68 of the Kvivlenee A( t, as it now Nt.-mds, it 
is not necessaiy to prove or to produce a r^iarginal wit- 
ness unless the moitgage deed is specifically denied. The 
section contiunplale^ a distinction between the position 
when execution is not admitted and the position when 
execution is specifically denied. {AUsop. J.) JhillaR 
KAI ZL Kaj NaraiN Kai. 166 I.O. 46-7 R A. 1036 
= 1935 A.L.J. 1072 = 1936 A.W.R. 769=1935 R.D 
310-A.LR. 1936 All. 781. 

S, 69 — Requirement of section. 

Where the mortgagor, the mortgagee and all the 
attesting witnesses, had died Ixrfore tlie in.stitutioii of ilie 
suit on the mortgage, and the only evidence whidi the 
mortgagee produced to piove due execution of the mort- 
gage deed was that of the son of the mortgagee who 
stated that the executant signed in his piesence and that 
i of the atte.sting witnesses, and the witness also identified 
the signature.s of the attesting witness; but he did not 
say that they had signed in his presence. 

//eld, that all the requiremenus of S. 69 of the Evid- 
ence Act were made out. {Niamatullah, /.) BHAIRON 

Singh v. Ganga Narain. 167 1.0.693 = 8 R.A. 
231 = 1936 A.W.R. 542-=A IR. 1936 All. 627. 

—— — S. 71 — Attesting xvit ness — Other evidence — When 
admissible. 
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The evid^^nce which was tendered to prove the mort- ! SAIN v. OnkaR Mal. 10 Euck. 423=7R.O. 272 = 
gage deed consisted firstly in calling a witness B, He j 1521.0. 1042= 11 O.W.N. 1689 = A.IR. 1936 Oudh 
was one of three persons v^ho'^e signatures appeared on ! 41. 

the deed of mortgage as attesting witnesses. But when i S. 73 — Comparison of handwriting — Mode of — 

B was called, he said that the executant had not put her j Writing taken from accused by the police during investi- 
thuml>impression on the mortgage deed in his presence j gation. 

and that he merely put his signature on the mortgage There is no objection in law* to a Judge directing the 
deed as the kavtnda of the lady asked him to do so. The ■ accused in Court to write on slips of paper for the pur- 
plaintiff also teiulered his own evidence to the effect that pose of comparing his handwriting with that on the 
the lady put her thumb-impression on the mortgage deed ' deed or document in question, and it is not irregular for 
in his presence and in the presence of two other attesting a Judge to permit such wrritings taken from the accused 
witnesses. But the plaintiff did not state that those during the course of the police investigation being shown 
attesting witnesses made their signatures in the presence , to the jury, as such writings form part of the investiga- 
of the lady. tion and do not amount to confessions within the mean- 

ileld, that the evidence of B and of the plaintiff v\as ■ ing of Ss. 25 and 26 of the Evidence Act or to ‘.state- 
not sullicient for the purpose of S. 3 of the T. P. Act. ments’ within the meaning of S. 63 of the Bombay City 
Held, further, that the plaintitf’s evidence was not , Police Act of 1902. 1 Pat. 242, Dhs.; 30 C.W.N. 373; 

admissible muler S. 7l, because the plaintiff had not 46 M. 7l5; 6 Pat. 305; 6 Pat. 623 and 50 M. 462, Foil, 
complied with S. 68 of the Evidence Act, (Mukcrji \ {IVadia, /.) EMPEROR v. KaMRAO MANGESH. 56 
and licnnet, JJ.) Banvvari Lal v, CJOPI N\TH. Bom 304=I.R 1932 Bom. 423-= 138 I.C. 708 = 33 
I.R. 1931 All. 397-131 1,0. 667-- 1931 A.L.J. 342= i Cr.L J. 666 = 34 Bom.L R. 598= 1932 Cr.C. 672= A. 
A.I.R. 1931 All. 411 . ’ i.B, 1932 Bom. 406. 

on compliance nnOt S Af^—Admtssibi- j S. 73— Court''— Taking of ngnatiire for 

lity of other evidence, j comparison — Procedure — Powei of enquiring Magistrate 

Other evid(*nce undci S. 7l cannot be admitted where ' to delegate to another, 
the provisions of .S. 08 have not been complied with. Obiter— S, 73 means that where the accused is in 
{Mnkerji and Bennct, JJ,) BaNVVARI LAL v. Gopi 1 Court, the Judge presiding in that Court may there and 
Najm. I R. 1931 All. 397 = 131 I.O. 667=1931 1 then ask him to WTite something for the purpose of 
A L.J. 342 = A.I R. 1931 All. 411. j enabling the Couit to compare his wriMng with some 

S. 73 — ''Any person," ! other writing, and that the procedure of delegating to 

The words “any person present in f'ourt” include the another Magistrate, not sitting as a Court, to take .^uch 
a<cused. (Wadta, /.) EMPKKtJR v. Kamkao Man- a w'liting from the accused w'hen the accused is not in 
GhSH. 56 Bom. 304 = I.R 1932 Bom 423 = 138 1.0. CourlnorstandinghistrialinCourtdoesnotcomewith- 
708 = 33 Cr.L. J. 666 “-34 Bom.L.R. 698 • = 1932 Cr.O. in the provisions of the '-ection. {fort IVilhams and 
672 = A.I.R. 1932 Bom. 406, ' Jack, J J,) KiSHOKi Kishork Mishra v, Empkror. 

S. IZ— Applicability — '^Any person" — If tn- I I.O. 396 = 7 R.C. 700 = 36 Or.L.J. 921 = 89 C.W. 

. hides an accused, I N- 986 = 1935 Cr.O. 459 = A I.R. 1935 Cal. 308. 

Obiter: fort IVilhams, y.— There is considerable j S. lZ~Onus, 

doubt as to whether S. 73 refers to an accused pers(»n at 1 The onus of proving the genuinenes^<<kf the signature 
all. A.I.R. 1927 Cal. l7, Kef. 1 in a deed or document in a criminal proceeding lies on 

Per Jack, J, — S. 73 does include an accused person. 1 the party impeaching it, ziz„ the Crown and not as in 

A.I.R. 1924 Kang. Il5; A.I.R. 1932 Bom. 406, Kel. on. a civil suit in which the onus lies on the party setting up 
{^Lort Williams and Jack, J J.) KiSHORI KiSHORH ■ the deed or document and asserting its validity. {Wadia, 
Mishka r-. Emperor. 166 1.0 396 =7 R.C, 700-- ■ /.) Emperor 7 ^. Kamkao Mangesh. 56 Bom. 304 
86 Cr.L. J. 921 = 39 O.W.N. 986- a935 Or.O. 469= i = I.R. 1932 Bom. 423 = 138 I.O. 708 = 33 Or L J. 666 
A.I.R. 1935 Cal. 308. ! =34Bom.L.R. 598 = 1932 Cr.O. 572 = A.I.R. 1932 

S. 73— Caution. j Bom. 406. 

A comparison of handwriting as a mode of pi oof is j S. 73 -Signature — Comparison with admitted 

often hazardous and inconclusive anti .is a method of 1 signature — Powers of Court. 

proving disputed handwriting it is accepted by the Court A compaiison of signature by Courts as a mode of 
with gicat t aution. {Wadia, J .) EmpkrOR v. RAM- i ascertaining the genuineness or otherwise of a disputed 
RAO Mangksh. 56 Bom 304- I.R 1932 Bom. 423 I signature should be used with great caution. As a mode 
= 138 I.C. 708 — 33 Or L. J . 666 = 34 Bom.L R. 698= * of proof, it is hazardous and inconclusive especially when 
1932 Cr.C. 572 = A.I.R. 1932 Bom. 406. j made by one not conversant with the subject and with- 

S. 73 — Comparison of handiontin g — Conviction j guidance of Counsel and the evidence of experts. 

based upon, j But there is nothing to prevent a Court, having these 

It is not quite safe to come to the conclusion that the j considerations in mind, from instituting a comparison 
document is a forgery, particularly in a criminal case, I and forming its own conclusions. 49 Cal. 35; 37 Cal. 
on a mere comparison of the sign atm es alone. It is at i 467; 53 Cal. 372, Ref. to. {Doraiswamt Iyer,C.J. 
best a hazaidous and ini^onclusive test. {Doranvami \ and Rama Rao, ./.) MarULAPPA z'. VeNKATA NaRA- 
Jyer, C.J.and Ramaihandra Rao, J.) NaRANAPPA I SIMHACHAR. 9 Mys.L. J. 66. 

r-. (iOVFRNMKNT OK MYSORE. 9 Mj S.L. J. 444. I gg. 74 iiO-ConUssioHs of auu<e.l-Co.ti- 

-8. 73 --Com pan son of handxvnttng by Judge — | Red copies of — Admissibility. 

Props lety. ... I Certified copies of confessions by accused would be 

A comparison of handwiiting is at all times as a mode i admissible under S. 74 of the Evidence Act as evidence 
of proof hazardous and inconclusive and especially when . to prove the act of the Magistrate recording the confes- 
it is made by a Judge in the privacy of his own sitting ’ sion. Where there are no irregularities and the state- 
room without such guidance as might be derived from ! ment was taken in accordance with law, then under S. 80 
the arguments of Counsel and the evidence of experts, j of the Evidence Act, tiiere would be a further presump- 
i^Nanavutty and Zia ul Hasan, Jjj) Latafat HuS- 1 tion that the circumstances under which it was stated to 
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have been taken, were true. The copies would not be i 
sufficient to prove the identity of the accused. (^Sulai- j 
man^ €,/.% Kandall and Youngs !/•) MaHOMED I 
ALi i;. Emperor. 66 All. 302= U7 1.0, 390 = 6 B. 
A. 467 = 35 Or.L J. 385= 1933 A.L J. 1551 = 1934 Cr. 
C. 145 (2)= A.I.E. 1934 All. 81 (F B.). 

— ■ '■■Ss, 74 and 77 — Depositions of witnesses — Proof, 
Though certified copies of depositions in a prior pro- 
ceeding are public documents, if they are not certified | 
copies, they must be proved properly for their being ■ 
admitted in evidence. (^Page^ C,J, and Mya /.) j 
Karapaya Servai V, Mayandi. 147 I.C. 414 = 6 


Ajodhya Prasad v. Mt. Tarabai. 163 I.C. 382 = 
9B.N.3=18 N.L.J. 333. 

S. 74 (1) (3) — Executive officers — Schoolmasters ^ 

if. 

W^here the government of a country or of a Stale 
undertakes the education of boys and girls, and employs 
officers for that purpose, such officeis are “executive 
officers” within the meaning of S. 74 ( 1 ) (3) of the 
Evidence Act. (^Mahadezayya^ C.f, and Shankara- 
narayaua Rao, J,) LAS BaBA z. GOVERNMENT OK 
Mysore. 12 Mys. L J. 133^39 Mys. H.C.R. 406. 
— ■'■8. 74 (2) — Applicability — Document registered 


B.B. 164=A.I.B. 1933 Bang. 212. 

■ 8 . 74 — Income-tax return. 

An income tax return is not a public document or a 
public record of a private document within the meaning 
of S. 74 and so S. 65 of the Act does not apply. 
(^Beaumont^ C .J, and Hingnekar^ J.) DEVIDATT v. 

Shkikam. 66 Bom. 324 — I B. 1932 Bom. 245 = 137 
I.C. 381 = 34 Bom.L.R. 236 = A I B. 1932 Bom. 291. | 

— S. 74 —Letter to Collector forwarding proceed- | 
tngs of public meeting, j 

A letter addressed to the Collector by the president of * 
a public meeting forwarding the proceedings of that j 
meeting is not a public document within the meaning of i 
S. 74 and is inadmissible in evidence. (C. C, Chose and | 
Mitter, y/.) COI.I.tCTOR OF DACCA V. RAI SARAT | 
Kishore bosk Bahadur. 143 I.C. 367 = 1 R. 1933 ' 
Cal. 412 = 56 C.L J. 558 = A.I.R. 1933 Cal 312. 

S. 74 — Petition of appeal— Production from 

Government becretariat— Statement in it about 
relationship not admissible unless the statement is 
brought home to him. See EVIDENCE ACT, S, 32 (5) 
— Relationship. 8 O.W.N. 349= A.I.R. 1931 Oudh 
177. 

— S. 7^ — Public document— Judgment of Court. 


under S, 33 (l), Registration Act — Proof by private 
copy — Perm issibility. 

Where a power of- attorney was executed before and 
authenticated by the Sub-Registrar under S. 33 (1) of 
the Registration Act and he did not keep a copy of the 
I oiiginal, 

! Held^ that it was open to a party to prove the docu- 
ment by a private copy and that S. 74 (2) of the Evi- 
dence Act was not applicable to such a case. {^Sulai- 
man, A.C.J. and Bajpai, J.) BlSHEN SarUP v. ABDUL 
Samad. 136 LO. 273 = I.R. 1932 All. 161 = 1931 A. 
LJ. 666 = A.IR. 3931 All. 649. 

'S. 76 — Faids Bachh — Evidentiary value. 

Fards Bachh are records of the acts of public officers 
as under S. I5l, Land Revenue Act, a patwan shall be 
deemed for the purposes of the Evidence Act to be a 
public officer having the custody of a public document 
which any person has a light to inspect. It being his 
' obvious duty to record Baihh documents, they are rele- 
' vant facts within the meaning of S. 35 of the Evidence 
I Act, while the papers can be proved under S 76 of the 
, Act by production of a certifieil copy. Where the papers 
have been pul in the liial Court and received in evidence, 
I they cannot be objected to in appeal. (Addison, /.) 
I Malik Mahomed z'. Khu.shi Ram. I.E. 1931 Lab. 


A judgment of a Court is a public document \\ithin 494 ;^ 131 I.C. 638 ~ 32 P L.R. 608=" A. I R. 1931 Lab. 
the meaning of S. 74. (Young, J.) LadLI PraSAD i gQ 5 ^ 

ZuiSHI V. Emperor 53 All. 724= I.R. 1931 -A-ll. 1 g ^0 — judgment — Who can apply for copy. 

487 = 132 1 0 327= 32 Cr.L J. 864 = 12 L.R. 69 (Cr.) right of a member of the public to demand a copy 

= 1931 A.L.J. 405 = 1931 OrO. 620 -A.I.R. 1931 : ^ 75 “a pei son who has 

All. 364. i a right to inspect the document’*. The right of a per- 

— S. 74 — Public document — Preliminary order ^on to inspect a judgment therefore must be looked from 
under S. 144, Cr. P. Code— Police report and reference | outside the Evidence Act. 


from Health Officer referred to therein — Copies of — \ JDld, that every member of the public can inspect a 

Ri%ht of accused to. 1 judgment in a criminal case. (Young, J.) LADLl 

On the refusal of a Magistrate to furnish the peli- ^ praSAD ZUTSHI v. EMPF.KOR. 63 All. 724 = I R. 1981 

tioner with copies of a reference from Health Officer 1 ^11 487=13210 327= 32 Cr.L J. 864= 12 L E. 69 


and a police report referred to by him in the preliminary 
order passed by him under S. 144 of the Cr. P. Code. 

Held, that the police report w’as treated as a com- 
plaint and submitted in discharge of a duty enjoined by 
law on the police-officer concerned and that the peti 
tioner was entitled to a copy thereof; that the reference 
By the Health Officer, however, formed part of corre- 
spondence between two officers which culminated in the 
submission of the report under S. 144, Cr. P. 
Code, that it could not properly be held to be a , 
public document under S. 74 of the Evidence Act and , 
that the petitioner w'as not entitled to a copy^ thereof. 
i^Shankaranai ayana Rao, Jf) BaSAPPA v. GOVERN- 
MENT OF MYSORE. 39 Mys.H.C.R. 172 = 12 Mys. 
L.J. 197, 

■ ■■ -3. 74 — Roznamcha of police station house con 

Gaining information of off^ence — If public document — 
Proof by production of copy— Permissibility. 

The Roznamcha of a police station house, where a 
complainant gives information of an offence, makes a 
report of it, is not a public documeij;, and cannot be 
proved by the production 9 ! a copy. (Grille, J, Cf) 


(Or.) = 1931 ALJ. 406 = 1931 Cr.C. 620- A.I.R. 
1931 All 364. 

-3. 77 —Hka^ra Gtrdazvaris — Proof of, by pro- 
duction of certified copies. 

The Khasra Girdawaris are public documents and are 
properly proved by the production nl certified copies, as 
is allowed by S. 77, Evidence Act. (Hilton, J.) MAHO- 
MED DiN FaTE DIN. 161 1.0. 786 (1) = 7 R.L. 
208 ( 1 ) = 36 P.L R. 406 = A.I R. 1934 Lab. 698. 

— 8 , 78 — Newspaper extract — Admissibility, 

An extract from a newspaper about a Government 
Notification is inadmissible in evidence. A copy of the 
Government Gazette should be produced. (Meares, C.J. 

' and Sen, /.) MOTI LAL NEHRU v. EMPKROR. I B. 
1931 All 171 = 129 1. O 443 = 1930 A.L.J. 1636 = 32 
Cr.L.J. 311 = 1931 Cr.O. 12 = A LR. 1931 All. 12. 
— Ss. 80 and 28 — Confession containing memoran- 
dum tinder S. 164 (3) of the Cr. P, Code Regulation — 

Presumption— proof of. 

When a confessional statement contains a memo- 
i randum as required uXder S. l64, Cl. (3) of the Cr. P. 


Q. D.-II— 19 
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EVIDENCE ACT (1872) S. 80. j 

Code, a presumption arises that all the formalities have | 
l>een performed and it i.s admissible without further | 
proof. When the confession is tendered by the Sessions • 
Court, it proves itself under S. MO of the Evidence Act ' 
without callinq upon the Ma^*istrate who recorded it. 89 
I.C. 897; 53 (:.350, 119 I.C. 193; 119 I.C. 325 and 120 

I. C. 257, Foil. (Srecnivtim 0,C and Mahade- 

vayya. J.) FaD.MAMMA V. GOVLKNMKNl OF MY.SORE. 

10 Mys.L.J. 386. 

S. 80 — Confession — Presumption that it is volun- 

taftiy fnade — Onus of disprovniif vol untanness. 

Wliere confessions are recorded strictly in a .cordance 
With law, the usual presumption arises under the provi* 
sions of S. 80, Evicleiu e A(-t, that the confessions are 
voluntarily made. The burden is on the accused of show* , 
inji; that their confessions are not voluntarily made. 
{Dnnkley, /.) MaUNG THA Ka DG '.y. FMPEKOK. 
160 10. 292=37 Cr.L.J. 280 = 8 E.E. 363-1936 
Cr.C. 1266 - A I.R. 1936 Bang. 491. 

— S. 80 — Depositiiun — Male if ft oof, ' 

I)epo‘'itloii‘, .irt; iimtleis lequirod by law to be reduced 
to the foi in of a do( uiinnt within the meaninj; of S. 91 , 
Evidciue A( t, and the only way they (.an he proved is 
undei the pio\isir)ns of S, 80 of the .same Act, and this 
is only when they are taken in acc (jrdance with law. 

( Pam/end }i;e and M.C, Cthos(\ J J f) KUSIJF AM v 
Emim.huk. IB. 1933 Cal. 312-^-1421.0. 653=34 
Cr.L J. 430- 1933 Cr.C. 236 --A.IR. 1933 Cal. 190. 

— S. 80 — Dyin^ deilaration before Mastistpale — 

Adtnts \ththty, 

A dying tlei'lai at ion In'foie a Magistrate and recoided 
by him lus '‘evidence'’ «ind can be admitted without 
proof under S. 80. (tienntt^ J ) 3UKAJ bAM r^ Kmpe* 
KOK. 66 All. 760 =33 Cr L.J. 65 = 162 I.C. 249=7 R. 
A. 320 1934 Cr O, 418 A.I.R. 1934 AU. 340, ^ 

— 3. 80 — Prenimption as to con f elision — If subject 
to fi. 24. 

'Fhougli under S. 80, luidence Act, a confession duly 
tecoided b> .i Magisti ate with the pievciil)e(l certificate 
appended to it, may be presumed to be vt)luntary and as 
such admissible, sin h admissibility is subject to the 
restricticdis imjioscd by S. 24. {(itcha and Nazim Ali^ 
/J.) naVeh ShaN'X 71 . IcMi’KKOk. 61 Cal. 399 = 38 
C.W N. 669 = 162 I.C. 44 7 B.C. 225 (2; = 36 Cr.L 

J. 1479 = 1934 Cr 0. 929 A.I.R. 1934 Cal. 636. 

-S. 80 — Scope — Confess on — Absence of eztdcnce 

to shozo that it 7 oas made by the accused — Admisnhility 
— presumption as to pe/son makins; statement — If can 
be raise a. 

A confession or slutenient purporting to have been 
made by an accused person canno* be admitted or put 
on the recoicl as evidence for the prosecution when there 
is nocvklence to prove that the accused is the man who ; 
made it. S. 80 of the Evidence Act allow’s certain pre- | 
sumptions to he set up in regard to such a statement or | 
confession, but it does not permit of any ptesuniplion 
that the person making tlie statement is the person 
accused in the case under trial, but th(. igh such a state- 
ment is not properly pioved for the prosecution, the 
accused is entitled to make use of the statement as 
showing that the stoiy he tells in the lommitting Magis- 
trate and the Se.‘‘Ssion.s rourt in mitigation of his act 
was told l)y him veiy so(m after the occurrence, 
(AV///y, C.J. and Srceuivasa Kao, /.) C'haMA p. (JoV- 

KRNMENT OF My8;()re. 13 Mys.L J. 248=40 Mys. 
H.C.B. 242 

S. 80- Scojie — Staten;ents recorded by Magis- 
trate under Ss. l64 and 512, Cr. J*. Code — rresumption 
of genuineness — Woof Examination of lecording 


EVIDENCE ACT (1872), 8. 88. 

magistrate — If essential. See Cr. P. CODE, Ss. 164 AND* 
512. 16 Pat, L.T. 730. 

S. 81 — Copy of Gazette — NoUficatton under Un- 

lawful Instigation Ordinances, 1930 — Proof. 

Where a copy of Gazette Notification is produced for 
the first time before the High Court in revision from an 
order of conviction under S 3, the High Court can pre- 
sume its genuineness under S. 81, Evidence Act, and can 
hold the production of it in the High Court sufficient 
even if it had not been tendere«l in evidence before. A. I. 

k. 1925 Lah. 299, Foil. {Abdul Qadir, JI) NanaK 
Chani) V, K.mperor. I.B. 1931 Lab. 977 = 134 I.C. 
769 = 32 01 L.J. 1227 = 1931 Cr.C. 629 --A.I.R. 1931 
Lah. 273. 

— S. 83 — Cadastral survey map — Value. 

Entiy in a cadastral survey map has presumptiv’e 
value against landlord of a neighbouring estate. {^P'azl 
Alt and Rowland , JJ.) KaDHA KiSHUX p. SHYAAF 
Da.S 13 Pat. 61 = 14910. 1096 =6 R.P. 685 = 16. 
Pat L.T. 28 = A.I.R. 1933 Pat. 671. 

S. 83 —Plnti res in survey map and kheivat. 

Kntries in survey map and khewat carry a presump- 
tion of cor lect ness. {Koiuland, J,) MAHO\ir:i) IIahuj- 
UDDIN V, MAIIUMEI) Waezul HA(.). 149 I.C 758 = 

6 R.P. 649 = A.I.B. 1933 Pat. 655 (2). 

S- 83 — Kennel's map — Keliabihty of . 

Kennel’s map, though coirect with reference to the 
, course of the rivei.s, cannot be prefei red in a matter 
regarding the direction of villages to the investigation of 
• a (-ommissioner appointed for the purpose; for the 
I method adopted for dscertaining village was by gun and' 
sound — an extremely unsvientific method, which makes 
reliance upon it difficult for the purpose of ascertaining 
the tiue direction of villages. {Mitter and S. A'. Chose ^ 
JJ) Nani Eat. KOY T', lM<c)r.n \i) (.'handra Kai 
H\RrA. 143IC. 179-lR. 1933Cal.361 = 66C.L.J. 
369- AIR. 1933 Cal. 222. 

S. 83 - Survey map— Ptesumption of actual 

possession. 

Where the lands are culturable and definite acts of 
possension such as tilling, sowing and reaping the crop, 
etc., Can be exercised over them, the presumption of 
actual possession raised by the survey entry would be 
'•tronger than where the land is wliolly unfit for cultiva- 
tion. bat it does not necessarily follow that the land 
which i.s coveietl with sand or water is wholly incapable 
of possession of .such lands mu.st in all cases be regarded- 
as no man’s land. Value of survey may as evidence 
pointed out. boundaries iu cadastral survey taken into 
account in determining a question of title. {P'azl Alt 
and Rtnuhind, JJ.) KaDHA KjSHUN v. ShyAM DAS. 
13 Pat 51 - 149 I.C. 1095 = 6 R P. 686 = 15 Pat. L. 
T. 28 = A.I.R. 1933 Pat. 671. 

S. 87 — Revenue map — Presumption of correct- 
ness. 

The Revenue Survey is conducted by a public officer 
in the exercise of his statutory authority, and he must 
have given an opportunity to all the persons interested 
in the proceedings to make their claims and to produce 
their evident o in support thereof. The maps thus pre- 
pared after due inquiry are pre.su med to be correct, 
unless they are shown to be wrong. {Sir Shadt Lai!) 
Takakdas acharjiChoudhury V. ^Sfxrftary of 
State. 39 C.W.N. 994 = 1936 OWN. 749 = 42 L, 
W. 167 = 37 Bom.L.R 638 = 37 P.I„R. 646 = 16 Pat. 
LT. 565 610.L.J. 491 = 1936 M.W.N. 1075=156 

l. C. 648-A.I.R. 1936, P.C. 126=69 M.L.J, 171 
CP.O ). 

j S. 88 — Teligraphic message — Original not 

I handwnting of sender — P^esumptton, 
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"Where a telegr&m relied on by the prosecution is 
supported by the production of the telegraphic message 
deliveiedtoa piostcuticn \\itress and fcund at his 
house, it Can be considered along with the other evid- 
ence in the lase. but S. 88 is a bar to making any pre- 
sumption as to the person by whom the message was 
handed in for transmission when the original has not 
Ijeen pruvtd to be in the handwriting of the alleged 
sender. aud Agatwida^ JJ-) KAGHTJNATH 

Pandk z. h'MPJ'KOK. I.E. 1933 Pat. 176= 142 I C ' 
809 (2) = 34 Cr.L J. 421 = 13 Pat.L.T. 802 =- 1933 Cr. | 
C. 249 = A.I.R. 1933 Pat. 96. | 

■ " S. 89 — UintiWipcd copy of tnstrufueni — Second- j 

ary evidence — Fresumptttn tegaidtng anginal bin'g\ 
stamped. I 

Where a party produces an unstamped copy of an ! 
instrument by Way of secondary evidence, the Couit j 
. may in the absence of contrary evidence piesume that i 
the original wa^ stamped. English decisions on the! 
point considered. { Feast ey, C. J. and Cormsh^ J.) \ 
KOKIABI SaHIPA Z-. ABDUT. WaHAB bAHIB. 1932. 
M.W.N. 432. I 

■ - Ss. 90 and 114.— Ancient documents — Non- j 

prodncttin cf anginal — Pt^ioir of Ccuit to presume] 
genuineness fnm pt vTtd facts. I 

In the case of aiuient documents, the oiiginal of 
which has been lost, it would be impossible to adduce I 
any diie(t evidence of their execution and theiefoie for | 
considerations of justice and cejuity, it is necessary to ^ 
invoke e\eiy legitimate pieujn'pticn \^blfh can be 
reasonably rjiised upon the facts and circumstances of 
the particular ca'-e. Although no presumption of law ^ 
can be made uncier S. 90 as regards the genuineness of | 
such documents, jet the Omrt can make a presumption 
of fact al out their genuineness, under S. 114, if such pre- 
sumption is justified by the proved facts and circum- 
stances of the case. 62 I.A. 180== 69 M.LJ. 225 (P C ) 
IMsc. {Sniastaia and Ziaul-Ha^aUy JJ) SHAM- 
7UNMSSA PiBI V. AIJ ASGHAR. 169 I,C. 780= 8 R. 
O. 206= 1936 O.W.N. 1376=A.I.R 1936 Oudh 87. 

— ~ ■ S. 90 — Ancient dociemcnt — Presumpfnn of due 
execnticn and attestation as tc — Pegistiar si gum g tit- 
dor semi nt — If pur pi tts to attest 

S. 90 of the Evidence Act simply says that <he Court I 
may presume in the case of a dcjcument executed or j 
attested that it was duly executed or attested by the 
persons by whom it purports to be executed or attested. ! 
But when a Registrar makes his endorsement on the ; 
back of a document, he is simply carrying out his statu- 
tory duties under the Registration Act and makes the ! 
signature^/Z/t? /;//»//» and is not purporting to attest the | 
document. The Registration Act does not require the ; 
Registrar to affix his signature to the endorsement in | 
the presence of the executant. And though the endorse- i 
ment shows that the Registrar received from the execut- I 
ant a personal acknowledgment of his signature, in the | 
absence of evidence that the Registrar signed in the , 
presence of the executant, no presumptUn can possibly ; 
be made under S. 90 of the Evidence Act that the 
signature of die Regi?trar was affixed in the pieseiue of 
the executant or that the document was duly attested, 
even if the ('ocument is over 30 years old. (AVy. / ) 
Nilima Basuic Johaplal Sarkar. 61 Cal. 626 = 
161IC. 1063 = 7R.O. 216=38 C.W.N. 763 = A.I R 
1934 Cal. 772. | 

S.9C — Ancient documents — Recitals in — Proba- i 

iiie value. 

Repeated assertions of title in ancient documents being | 
mere recitals are no evidence, of vfhat is there recited, j 
though actual possession in conformity therewith would I 
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constitute a prtma facie title. (Mttier and S.N. Ghose^ 
JJ,) Nani LAL ROY r. Prolhau Chandra Kai- 
BARTA. 143 I C. 179 = I.R. 1983 Cal. 361 = 66 C.L. 
J. 369 = A.1.R. 1933 Cal. 222 
— S. 90 — Applicabtltty — Copies of documents. 

The presumption under S. 90 of the Evidence Ac^ in 
regard to documents thirty years old arises, in the case 
of cepres as well as of originals. {Nanai utty and Zsa- 
ul-IIasan, JJ.) GlR IlAR SaKOOI* V. BHAGWAN DIN. 
152 I.C. 861=7 R.O. 260=11 O.W N. 1436 = A.I.R. 

1935 Oudh 96. 

— S. 90 — Appltcahtliiy — Document wntten by 
licensed stamp vendor 55 years ago. 

Where a document is written 55 years ago by a 
licensed stamp vendor and comes out from pioper cus- 
tody, it can claim the benefit of S. 90, Evidence Act. 
{Bhtde and Dm Mohammad, JJ,) KaKTAR Singh v. 
Mt. Mkhr Nishan. 16Lah. 313 = 166 1.C. 1064 = 7 
RX. 826 = A.I R. 1934 Lah. 885. 

— — S. 90 — Applicability — Imamt letters — Presump- 
tten in the ta^e of. 

Under S. 90, what the Court may presume is that the 
signature and every other part of a document, which 
purports to be in the handwriting, of a particular person 
is that in pef-on’s handwriting. Inthecaseofrmagr- 
nary persons like Imams, there tan be no question of 
signatures and handwriting and an attempt to apply 
S. 90 to such documents as Imami letters is merely 
futile. 15 N.L.R. 192, Kef. {Staples, A. J. C.) 
Mansgorali V, Taiyabau Mahomed Aei. 157 I. 
C. 302 = 8 R N 42 = A.I R. 1936 Nag. 166. 

S. 90 — Appltcabiltly — Production of copy — Pre» 

sumption as to original — If can be drawn, 

S. 90 of the Evidence Act clearly requires the pro- 
duction before the Court of the particular document in 
regard to which the Court may make the statutory pre- 
sumption. If the document produced is a copy, admit- 
I ted as secondary evidence under S. 65 of the Act, the 
I signatures authenticatii^g the copy may, if the document 
' is produced fionr proper custody and is over thirty years 
j old, be piesumecl to be pnuine. But the production of 
copy will not be sufficient to justify the presumption of 
; a due exccutic n of the oiiginal under S. 90. {Lord 
7 hanknton,) BaSaNT SlNGII v. BKIJ Raj SaraN 
' Singh. 62 I A. 180 = 67 All. 494=37 PLR. 614 = 
16 Pat LT. 669 = 37 Bom.LR. 806 -1936 M.W.N, 
768=1661.0. 864=1935 A W.R. 879 = 8 RPC 4 = 

1936 A L J. 847 = 39 C W N. 1067= 42 L W. 231 = 
A.I.R. 1936 P.C. 132= 69 M.L J. 226 (P.C.). 

“ S. GO — Discretion of Court — Raising of pte- 
sumption as to document — Interference on appeal. 

The raiding of a presumption under S. 90 of the 
Evidence Act as to the genuineness of a document is a 
matter which is erninenlly within the discretion of the 
trial CouTt; and in the absence of valid reasons an 
appellate Court will not interfere with the exercise of the 
discretion. {Nanavutty and Zta ul Hasan, JJ ) GiR 
HaR Saroop V. BHAGWAN DiN. 152 I C. 861=^7 R. 
O. 260=11 O.WN. 1436= A.I R. 1936 Owdh 96. 
S. 90 — Dt sent ton of Court — Shankalapnatnahs, 

It is not compulsory upon any Court before whom a 
I document purporting or proved to be thirty jears old is 
produced to presume that the said document is genuine. 
The section only gives a discretion to the Court that if 
under the circum'^tances established in a case it considers 
proper to rai^e such pie'-umption, it can do so. The 
Courts should be very crieful about raising any pre- 
sumption under S. 90 in favour of old deeds of shanka- 
lap which are produced practically for the fir'-t time 
during the trial cf suits in whinh undtr-proprietary 
rights are set up on thci basis of mose deeds. {IVaztr 
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Hasan, C. J. and Rata, /.) RAM NaRESH SINGH v. 
CHIKKUT SLuck. 18 = I.R. 1032 Oudb 309 = 138 
I.C. 613 = 0 O W N. 370 = A.I.B. 1932 Oudh 227. 

S. 90 — Dtscteiton of trial Court — Interference 

in appeal. 

When a document has once been admitted in evidence 
under S. 90 by the trial Court, the appellate Court is, as 
a rule, blow in interfering with the discretion of the trial 
Court. It IS only when that discretion has Ijeen, on the 
face of it, perversely exercised, that an appellate Court 
would eliminate the document from consideration. 
{Atlilisun and Agha Haidar,, //.) KHAZAN SiNGH d. 
MT. Lachhmi. I R. 1933 Lah. 169 = 34 P.L.R* 366 
= 142 I 0. 13 = A.I.R 1933 Lah. 347. 

90— of trial Court— Interference 


BVIDSNCE ACT (1872), 8. 00. 

the document has been explained to the executant and 
whether she has fally understood the import and effect 
of it is hardly a question of execution. Where there- 
fore a plaintiff founds his title on a sale-deed executed 
I by a pardanashin lady, he must establish by positive 
; evidence that the documeht was sufficiently explained to 
: her and was understood by her, this being not a matter 
' which can be pursued under S. 90 of the Evidence Act. 
I {^Raza and Smith, //.) KaJESHAR BaLI v, HaR 
' Kishen Bali. 147 I C. 313 = 6 B O. 259 = 10 O.W. 
: N. 147=A.I.E. 1933 Oudh 170 (2). 

S. 90 — Presumption as to execution — Applicahi- 

' lity to marksman, 

I When a presumption as to a document having been 
executed by a person whose name occurs in the body of 
1 the document arises, it is for the other party to rebut 


by appellate Court. 

The raising or not of a pre'^umplion under S. 90 as to | the presumption by placing materials in their possession 


the genuineness of a document is a matter for judrcial 
discretion; and the Court must apply its mind in each 
case to the question whether it is a proper case to raise 
such presumption. When the lower Court does not 
exercise a proper judicial discretion, in raising the pre 


before the Court. The presumption of execution of the 
j document extends to this also: that the mark put on the. 
• same indicated that the document was signed by the 
! executant by a sort of symbolic writing, which is to be 
I taken to be the signature in the absence of proof to the 


sumption of the genuineness of a document, ordinarily it j contrary. {Guha and M, C, Gkose^ J J,) StlAILENDRA' 


is not proper for tire appellate Court to overrule the dis- 
cretion of the trial Court; but where it is constrained to I 
do so, the party producing the document should be given 
an opportunity of supporting the presumption. A.I.R. 
1929 Rat. 5l and 13 I.C 120, Ref. {^Icjhal Ahmad and 
Kisch, //.) Mr, CoMTi V, Mkghkaj Singh. 6 
I R. (All ) 31 - 145 I.O. 147 = 1933 A.L J. 907 - A.I. 
R. 1933 All. 413 

S. 90 — Discretion of trial Couit — Interference 


NATH MITKA V. CIRIJABHUSHAN MlJKHERJI. 68 Cal. 
686 -LR. 1931 Cal. 744 = 133 I.C. 696= A.I.R. 1931 
Cal. 596. 

S. 90— Presumption — Mortgage deed thirty years 

old — Attestation — Presence of mortgagor and attestors 
at one and the same time and signatures in the presence 
of each other — If can be presumed. See T. P. ACT, 
S.S. 3 AND 59. 37 Bom L R. 913. 

— "*S. 90 — Presumption under — Nature and scope 

of. 


by appellate Court, 

The raising of .i presumption under S. 90 of the 
Evidence Act as to the genuineness of a document is a 
matter entirely within discretion of the trial Court, and 
an appellate (’nuit ought not to interfere if the reasons 

given by the trial Court are not prima facte unsound; j alleged to have been executed: nor can 
but where it is constrained to do so, the party producing 1 presumed that they w'ere in fact executed by 


the document should be given an opportunity of support- 
ing the presumption as to the genuineness of the docu 
merit. KlVanavutty, /.) RadHE KlSHUN v, BASDEO 

Lal. 8RO. 12 --166 1.0.983 = 1935 O.W.N. 845 = 
A.I.B. 1936 Oudh 482. 

S. 91) — Doi ument bearing name of alleged cxecu 


Deeds, if more than thirty years old, may be pre- 
sumed to be genuine; but it does not mean that deeds, 
which do not bear any signature or mark, can be deemed 
to have been executed by the persons by whom they are 

it be 
persons 


tant by pen of anothef — Presumption. 

There is no doubt that a doi ument bearing the name 
of the alleged executant by the pen of another is a docu 
menl purporting to have been executed by the executant 
to which, therefore, S. 90 of the Evidence Act would 
apply, and such a document can be presumed to have 
ireen duly executed by him, which includes the presump- | circumstances, 
tion as to the authority of the person signing for him. 

{Sulatman, C,J. and Mukerji^ J ) BHAIRON PRASAD 
«/. Aralak Singh 3A.W.R 637 = 6 R.A. 835 = 148 
I.O. 1172 = A.I B. 1934 All. 629. 

S. 90 — Due execution and attestation — Applica- 
bility to copy. 

Per Bench,— 'XXxQ presumption arising under S. 90 as 
to the due execution and attesiaiion of a document 30 
years old is equally applicable to the copies as to the 
originals, when the copy is proved to be a true copy of 
the original. ^Niyogi and Staples^ A J,Cs.') COPI 
Nath Maharaj 7>. Mon Chiwa. 30 N.L R. 166=6 
B N. 188 = 148 I.O 561 = A.I B. 1934 Nag. 67. 

[Overr. 62 I.A 180 (189) (P.C.)]. 

— — S. 90— executed and signed** — Meaning — 

Execution of deed by pardanashin lady — Presumption, 

The words “duly executed and attested” in S. 90 
merely mean execution and attestation according to the 
formalities prescribed b^ •The question whether 


possessed of the requisite authority, {li^azir Hasan, C, 
J, and Raza, J.) RAM NarESH SinGH v ChIRKUT. 
8 Luck. 18 = IR. 1932 Oudh 309 = 138 1.0.513 = 9 O. 
W.N. 379=A.I.R. 1932 Oudh 227. 

“~S. 90 — Presumption under — Raising of — Dis- 
cretion — Interference on appeal. 

Ordinarily an appellate Court would be slow to inter- 
fere with the discretion exercised by a lower Court in 
the matter of raising presumptions under S. 90 of the. 
Evidence Act, but the discretion allowed by the section 
is a judicial discretion to be exercised on sound legal 
principles, and after due regard to all the evidence and 
Where the trial Court has exercised its 
discretion arbitrarily without due consideration of all 
the relevant facts and circumstances of the case, the 
appellate Court wdlJ be constrained to hold that the 
discretion has not been properly exercised and w’ill inter- 
fere. {^Snvastava and NanavuUy, JJ ) SPECIAL 
Manager, Court OF Wards, Balrampur Tir- 
BENi Prasad. 11 Luck. 36 = 154 I.O. 966=7 BO. 
623= 1936 R.D. 171 = 1936 O.W.N. 387 = A.I B. 1935 
Oudh 289. 

S. 90 — Presumption as to seal in document — 


Si gnature** — If includes seal. 

S, 90 of the Evidence Act makes no provision for any 
presumption in regard to seals on a document; nor can 
a seal be regarded as a signature within the meaning of 
S. 3 (52) of the General Clauses Act. (Srioastava and 
Nanavutty, //,) SPEC.IAL MANAGER. COURT OF 
Wards, Balrampurz/. Tirbeni Prasad. 11 Luck. 
36 = 164 I.O. 966 = 7 R.O. 623 = 1936 R.D. 171 = 1935 
O.W.N. 387 - A.HlX. 1835 Ondk 289. 
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EVIDENCE ACT (1872), S. 90. 

— — S. 90 — Scope — Question of possesnofi — Raising 
of presumption, 

S. 90 does not contain any restriction, that a presump- 
tion should not be drawn thereunder if the person claim- 
ing title under the document in question is out of pos- 
session or has not actually signed or thumb marked the 
document himself. As regards the question of posses- 
sion it is for the Court to decide in each ca^e whether 
the custody from which the document is produced is or 
is not proper and if it considers the custody to be proper, 
it can raise the presumption. Where the lower Court 
draw’s the presumption after considering the circum- 


evidence: ACT (1872). S. 91—Dccree 

and Oppenheim.J.M.) SRI DURGA DEBIJI i'. BaDRE 
Prasad. 16 E.D 399. 

I S. 91 — AfTrecmcHt — Relinquishment cf expro- 

I piietary right — Oral CTulence — Adniissibility. 

Where an agreement to relinquish exproprietary 
rights, which should be in writing and registered was 
not so executed. 

Helii^ that oral evidence was not admissible regarding 
the agreement. {Oakden, S M.and Oppenhenn^ J. A/.) 
Ram Nath Bux Singh v. special Manager, 
('ourt of Wards, Katesar Estate. 16 R,D. 91 
= 12LR. 1 (Rev.). 


stances of the case, the High Court will not interfere in I 
second appeal. (Bhide, /.) IMAM DlN v. NaTHA I 
Singh. I.R. 1931 Lah. 920 - 134 1.C. 296 = 82 P.L. j 
R. 626 = A I.R. 1932 Lah. 43. 

- — ■■ S. 90~-lVill — Alo presumption regarding dts- j 
posing mind. 

Where a person executes a w’ill and deposits it with 
the Registrar and the endorsement by the Registrar 
shows that the will was so deposited by the executant on | 
being identified by two persons, a presumption under j 
f?. 90 as to execution arises. The presumption however j 
does not cover the question of disposing mind. {Dalip ■ 
Singh, /.) Shankar Das v. Mt. Dhan Devi. 6 ' 
I.R. (Lah.) 78 = 146 I.C. 241= A.IR. 1933 Lah. 53. | 
8. 91. j 

Admissibility of external evidence. 

Agreement. j 


Appllcahillty. 

Ss. 91 and 92 — Applicability, 

Ss. 91 and 92 only apply when the document on the 
face of it contains or appears to contain dll the terms of 
the contract. {Beaumont, C, /. and Rangnekar, /.) 
Chimanram r. Divanchand. 66 Bom. 180 -I.R. 
1932 Bom. 270-137 I.C. 478 = 34 Bojn LR. 26 - 
A.I.R. 1932 Bom. 161. 

Assignment. 

S. 91 — Assignment — Deed unregistered — Evi- 
dence to prove contents — Admissibility. 

No evidence is admissible under S. 91, Evidence Act, 
to prove the contents ot an unregistered deed of assign- 
ment, in respect of the share of the assignor in certain 
estates. {Muiphy and Sen, JJ.) NEMTULLA v» 

Safiabu. 166 I.C. 779 = 8 R.B. 30 = 37 Bom.L.R. 82 
= A.I.B. 1936 Bom. 208. 


Appllcahility. 

Assignment. 

Compromise. 

Construction. 

Decree. 

Effect. 

Hand-note. 

Lease. 

Marriage contract. 

Mortgage. 

Negotiations 

Partition. 

Promissory note. 

Receipt. 

gale. 

Scope. 

Secondary evidence. 

Admissibility of external evidence. 

— S. 91 — Admissibility of external evidence — Impli- 
ed promise to pay — Proof, 

Where there is no bar from the existence of a promis- 
sory note which is not sufficiently stamped, there is no 
reason why the terms of the promise to pay should not 
be held to be proved by evidence. Those terms may 
either be proved in such a case by oral evidence or by 
circumstantial evidence. Where the defendant desired 
that money should be lent to his friend and the defendant 
approached the plaintiff who lent money to the defen- 
dant on his acknowledging that he received it. I 

Held, such circumstances gave rise to an implied I 
promise to repay the loan. {Bennef, /.) Ganesh j 
PRASAD Singh v. Bechu Singh. 6 R.A. 537=’ 147 
I.C. 443 = 3 A.W.R. 555 = A.I.R. 1934 All. 271. 

Agreement. 


Compromise. 

■ S. Ql^Compromise — landlord and tenant — 

Ejectment suit — Not stamped or registered — Decree 
merely dismissing suit — Admissibility of compromise. 
Where in a suit for ejectment the defendants claimed 
occupancy lights and as a lesult of the compromise be- 
tween the parties, the suit was merely dismissed. 

Held, that the compromise, not being stamped or 
registered, w’as not .admissible except in so far as it was 
embodied in the decree, that the dismissal of the suit 
may be taken to mean that the tenant was to lemain in 
possession without disturbance but that the compromise 
W’as not admissible in evidence to prove the recognition 
of occupancy rights. { Drake Brockman, /.iM.) SUKH- 

DEO Tewari V. Ram Prit. 14 L R. 613 (Rev.) - 17 
R.D. 660. 

Construction. 

S. 91 — Construction — “/« proof of such mat ter*' 

— If includes disproof of it. 

Where the parties had ai ranged that an endorsement 
of payment should be made on a promissory note in 
order to attract the provisions of S. 20 of the Limitation 
Act, it is a matter that is required by that section to be 
reduced to the form of a document and no evidence is 
admissible under S. 91 ot the Evidence Act in proof of 
such matter except the document itself, namely, the 
endorsement. The term “in proof of such matter” 
must cany with it the term “in disproof of it,” because 
if evidence were to be admitted on one side, it w-ould 
have to be admitted on the other. Therefore, a Court 
which allows evidence to prove that the payment had 
not been made, violates the provisions of S. 9l of the 
Evidence Act. {Kendall, Jfi RaMBOHOR MISiR v, 
CHATURGHUN Rai. 164 I.C. 1070=7 R.A. 866 = 


See also SECONDARY EVIDENCE, infra. | 1936 A. L.J. 304 = 4 A.W.B. 1342 = A.I.R. 1936 All. 


— — S. 91 — Agreement -^Oral evidence — Admissibi- 68. 

lity. . Decree. 

Where the terms of an agreement have been reduced S. 91 — Decree — Ambiguity — Oral evidence — 

to the form of a document no evidence about the terms Admissibility, 

of the agreement is permissible except** the document it- In order to explain a decree, cne can look at the 
self or secondary evidence of its contents. i^Keane^ S,M, judgment and at the pi’eadings. Where however the 
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point of doubt is not determinable from them the Court 
may permit oral evidence to l;e adduced, in order to 
correct the misleading descriptions in the decree. 
{Dahp Singh. /.) ALLAH liAKHSH v, PUNJAB AND 

Sind Bank, I.td. 6 E.L. 356-147 LC. 23=36 P. 
L.E. 20 = A.I.B. 1934 Lah. 181. 

Effect. 

— ; S. ^X—hffect, 

S. 91 is an .ib.solule bar to the production of any oral 
evidence to prove the terms of a contract which has 
l)tvn lecliiced to writing and if the written contract is 
inadmissible in evidence, a suit to enforce it must fail. 
Rule applied in the case of insufficiently stamped pio- 
mis-,f)ry note. (^Shadi Lal^ C. /. and La/, J.) 

SoHAN Lai. NihalChand Kaohu Nath Singh. 
163 I.O. 1076 = 7 R. L. 607 = 37 P.L.E. 494 = A.I.B. 
1934 Lah. 606. 

Hand note. 

S. 91 — ILind-note in\uffictently stamped — Oral 
evidence — Rate of mtercd — Ptoof — Pennissi/nlity. 

If .1 hand-notci, evidencing the tran-.,n:ti<)n of the loan, 
be inadmissible in evidence for want of proper stamp, 
the transaction ( an be proved by other evidence inde* 
pendent of the h.ind note. Hut evidence as regards the 
rate of interest (.annot be given independently of the 
h.ind-nole and undei such ciicumstances no inlel^‘^t can 
be alloweil. {Rulwant Sahay. J ) HaI.HHADKA SiNOH 
V. Hhaiavat Pandk. 147 1.0 706-6 RP. 369 = 
A.I.R. 1933 Pat. 684 (1). 

S. 91 — Ifand’tiote not adnm^tblc — Eitdence of 
I oiui — Adm i s s/ hi lit y. 

It is a well e>ta!)lished principle of law’ that every loan 
c.iriie-, w'lth it a ('ontra» t to repay and if a hand-note 
which forms the evideni't* of the transaction, cannot be 
accepted in evidcnci’ for some re.i.son or other, there is 
nothing in law lo prevent the plaintiff from giving other 
evidence a** regards the loan and if he c.in satisfy the 
Lourt as regard.s thi' truth of his version there is no 
reason why a decree should not be made in favour of 
the plaintiff, ^fwala Prasad and Kulwint Sahay, //,) 

Aunui. jMah().\iei) Khan 7j. Mvhananda Upadh- 
135-13 Pat.LT. 62-I.R. 1931 
Pat. 397 =.133 IC. 685- A.IR. 1931 Pat. 293, 

[R. 12P'«62(865)J. 

I land -note — Suit on — Inicpendcnt «'/- 
dence of loan~--!land-notc lohethor can be refn red to. 

VVhere .i hand note is not in favour of any particular 
individual nor even in favoiii of bearer it is not admis- 
sible in evidence as a hand-note but the suit if so 
fiamcd can be liied as one for lo in independent of the 
note and tlie w’riting can be used as evidence of the loan 
irrespcM tive of its being or not being a promissory note 
as defined in the Negotiable Instruments Act. (^Maho* 
med pfo^n-, y.) t.xsaduo Hussain v. Has\van Rai. 
J.R. 1933 Pat, 78-141 I.O. 767 = A.I.R. 1933 Pat. 
169. 

— Hand-note — Suit on original transariion 
— Admission of oral evidence. 

When a cause of action for money is once complete 
and the debtor then gives a hand-note to the creditor 
for payment of the money at a future time, the creditor, 
if the note is inadmissible, may always sue for the origi- 
nal consideration and parol evidence can be allowed of 
the transaction. QVort, Ag.C./., Kuhvant Sahay and 
Fazl Ah, J/,) Damoc) KhAN 7 -. AGHA ARSHAD 
Khan. 12 Pat. 862 = 6 I.B. (Pat.) 267 (2) = 146 I.O. 
(PB)^ Pat.LT. 651-A.I.R 1933 Pat. 676 

. Lease. 

J ^S. 91 — Leaseyg- Landlord aJid tenant — Permanent 
lease-^Unregistered rent note-^Plea of permanent 


I EVIDENCE ACT (1872), S. 91— Marriage Con- 
tract. 

tenancy by tenant —Entry in record of 'rights — Admissi- 
bility. 

I If the rent note is one that requires registration and 
has not been registered, it is inadmissible not only to 
I prove the terms of the contract but also to prove the 
fact that it contained all the terms of the contract. 
There is no bar, therefore, under S. 91 to the reception 
of other evidence consisting of an entry in the record of 
rights to prove the nature of the tenancy. {Beaumont^ 
C.J. and Barlee, J.) DAT TO ShiVRAM GosaVI v, 
Habasaheb MaLHak. 58 Bom. 419 = 160 1.C. 656 = 
7 R.B. 1 = 36 Bom.L.B. 359 = A.I.R. 1934 Bom. 194. 

S. 91 — Lease — Oral lease — Auction — Highest bid 
accepted — Alleged subsequent agreement in writing vary- 
ing terms of tenancy — Admissibility of. 

The plaintiff’s lands were leased by public auction in 
March, 1921 for a period of seven years. The defendant's 
bill w.is the highest and he deposited a portion of the 
amount before the selling officer, the b dance to be paid 
in yearly instalments. The defendant continued in 
possessh)n for about four years and the plaintiff brought 
the present suit f(^r delivery of possession alleging that 
the lease in favour of the defendant was a > early lease 
and for that purpose relied on the auction list, a mucha- 
lika executed by the defend.int a day after the auction 
and an agreement d.ited l5th June, 1921, for showing 
that the original lease was supiTseded by a later lease in 
writing. 

Heldy that as it was an agricultur.d lease, it could be 
made orally, that the oral lease bcvMnie loinplete on the 
acceptame by the selling officer of the defendant’s hid, 
that the dot'ument W’hich lame into existence subse* 
quently did not .supersede the oral lease, that thea.iction 
list and muchalika having been suppressed by the plain- 
tiff, he could not bo permitted to establish their contents 
by .secondary evidence and that the plaintiff was not en- 
titled to the relief prayed for. {iinrgenven and Sun- 
daram Chetly, //,) SIVASUHRAM.VNIA THEVAR lu 
Zamindar ok Singamp.viti. I.R. 1933 Mad. 364 
= 144 1.0.27 = 1933 M.W.N. 672 = 37 L.W. 672=* 
A.I.R. 1953 Mad. 461 -64 M L. J. 676. 

3. 91 — Lease— Want of registration — Oral evi- 
dence to prove relationship of parties — Admissibility. 

Where a document purporteil to be an agreement by 
which the defendants agree to vacate the houses in 
which they were then living and to construct their build- 
ings on another part of the land and as reg.iuls the site 
they agreed to vacate the half of it and on account of 
this relinquishment they agreed to pay rent at Rs. 2 
instead of at R^. 4 and they further stipulated that in 
the event of their not making the above changes by a 
certain date the plaintiff should have the right to eject 
them. 

Held, that the document W’as compulsorily registrable. 

' Held^ further, that the relationship between the parties 
could not be proved by oral evidence apart from the 
deed, {ffilton, /.) MAHOMED DiN v. Sardara*. 
6 B.L. 676 = 148 I.O. 658 (1) = A.I.R. 1934 Lah. 743 
(D- 

Marrlage contract. 

3. 91 — Marriage contract — Document not signed 

by parties to contract — Memo., written by third person 
containing terms of marriage— Marriage and Ur ms can 
be proved by oral or documentary evidence. 

Where a contract of marriage is not signed by either 
of the contracting parties but is in the nature of a 
memo, prepared ty a nAcah-khwan belonging to the 
Shariah Department of Musal, it is open to one of the 
parties to prove byhther oral or documentary evidence 
that he or she bad been m^ried and also the terms* 
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EVIDENCE ACT (1872), S. 91-Mortgage 

{ASdul /^as/ttd, /.} Mt. AIMNA v, LAKHMI CHAND. 
154 t-0. 979 - 7R.L. 624=AJ.R. 1934 Lah. 706. 
Mortgage. 

S. 91 — Mortgage — Equitable mortgage — Memo* 

Tandum evidencing deposit of title-deeds not registered 
— Oral evidence as to deposit — Admissibility. See 
Registration Act, S. 17 (1) (//). 61 O.L OT. 473. 

S 91 — Mortgage — Oral evidence — Admissibility 

— Deed clear and unambt guous , 

Where the mortgage deed is clear and unambiguous 
and actually applies to existing facts, parol evidence is 
inadmissible. {Young and Thom, JJ.) ShUJAATMAND 
Khan v. Govind Beh aki. 6 B.A. 529 == 147 1.C. 633 
-A.I.R. 1934 All. 100 (2). 

S, 91 — Mortgage — Oral proof of — Admissibility. 

Where a mortgage deed is alleged to have been exe- 
cuted and registered, oral evidence to prove the trans 
action is inadmissible. {Oppenheim, S.M, and Walton ^ J, 
MA Tilakdhari Singh v, Sukhraj Koeri. 14 
L.R. 148 (Rev.) = 17 R.D. 241. 

S. 91 — Mortgage — Proof of— Mortgage deed not 

registered — Other evidence of title — Admissibility of. 

Where a mortgage had been made of an occupancy 
holding by the plaintiff’s father, and the defendant’s 
predecessor was put in possession of the mortgaged pro- ’ 
perty, and the plaintiff offered to pay the amount due • 
on the mortgage and sought delivery of possession. The 
mortgage-deed however was not registered. 

Held, that although the unregistered deed was not 
•receivable in evidence, and although other evidence also ' 
was not admissible to prove the nature of the transac- 
tion, nevertheless the plaintiff was not debarred from 
proving his title to the holding, independently of that 
document. A.I.k. 1928 All. 641 ; 47 I.C. 852 and A.I.R. 
1927 All. 311, Ref. (Sidaiman, Ag.C.J, and Bajpai, 
y.) IlALKA NaNnhon. I.R. 1932 All. 628 = 140 

1.0. 42 = 1932 A.L J. 101 = A.I.R 1932 All. 259. 

Negotiations. 

' — 'S. 91 — Negotiations — Verbal negotiations leading 

to contract”-Ad/ntsstbility. 

Verbal negotiations leading up to an express contract 
in writing cannot be set up as an independent contract 
and are not admissible in evidence as provided by S. 9l, 
because where there is an express promise, an implied 
promise cannot be inferred. 28 C. W. N. 70, Foil. 
{Mears, Mukerji and Youngs //) NAZIR KhaN 
z/. Ram Mohan. 53 All. 114= I.R. 1931 All. 627 « 

1331.0. 307 = 1931 A.L.J. 64 = A I.R. 1931 All. 183 
(P.B.). 

Partition. 

S. 91 —Partition — Bahi entry regarding parti- 

ti on ttnregi stered^Adnii ssi bi It ty . 

In a suit brought in 1927 for declaration that a cer- 
tain property had fallen to the plaintiff by virtue of a 
partition, the plaintiff relied on a bahi entry of I9l2 in 
support of the partition which was held to be inadmis- 
sible in evidence for want of registration. 

Held, that oral evidence was admissible to prove the 
factum of partition, that the bahi entry can be looked 
into for ascertaining the nature of plaintiff’s posses.sion, ' 
that the date of the entry was not a term in the parti- 
tion within the meaning of S. 91 and that it was admis- 
sible to prove plaintiff’s adverse possession from that 
date. A.I.R. 1919 P C. 44 and A.I.R. 1923 Lah. 495, 
Rel.on; 98 I.C. 940, Ref. {Bhide, J,) PUNJAB j 
National Bank, Ltd. v . Mathra Das. I.R.1933 
Lah. 374 = 143 I.O. 634=34 P.L.R. 1033=A.1.R. 
1933 Lah. 194. 

""S. 91 — Partition — Deed uhtregistered — Oral 
evidence — Admissibility. 


EVIDENCE ACT (1872), S. 91— Promissory Note. 

When the deed of partition is inadmissible for want 
of registration, S. 91 of the Evidence Act does not 
preclude proof by oral evidence of the fact of division. 
{Mahadevayya, C.J. and Ramachaiidra Kao, /.) SiD- 
damma V. Chennabasarpa. 12 Mys L.J, 236. 

I — — S 91 — Paitition — Oial evidence of — Admtssi- 
' bility of. 

A partition is not required by law to be effected by a 
document and so S. 9l of the Evidence Act would not 
bar oral evidence in regird to putition. ^Btaple^, A./- 
C.) MUNN.\LAL V. ISrAKAY\N. 144 I.C. 312 = I.R. 

, 1933 Nag. 228 = A.I.R. 1933 Nag. 270. 

S. 91 — Partition— Unregisteied partition deed 

— Fact of partition — Proof by oral evidtiice. 

\ Although an unregistered partition -deed may not be 
i admissible to prove the terms contained therein, still the 
fact ot partition can be proved by oral evidence. A. I. 
R. 1928 Rang. 196 and 41 Bom. 466. Kel. on. {Pa U, 

' /.) Maung Khin V. Maung Ba. 6 I.R. (Rang.) 63 
= 145 I.C. 833 = A.I.R. 1933 Rang. 249. 

Promissory note. 

~S. 91 — Promt ssoi y note — Applicability of the 

section. 

S. 91 applies only when the instrument in writing 
which contains the matter necessary to cause it to be a 
promissory note, also contains the terms of the contract. 
(Case-law Kef.) {Macnatr, J C. and Snbhedar, A.J^C.) 
Lalbahadur Singh Rajpal Singh v. Sheikh 
GulamyaSin. 29N.L.B. 131 = 6 IR. (Nag.) 21 = 
144 I C. 746 = A.I.R. 1933 Nag. 67 (2). 

S. 91 — Promissory note — Claim on debt — Proof 

of terms — Permissibility. 

A suit on a promi'ssory note cannot be converted into 
one on the debt, where the loan and the del)t are con- 
temporaneous and there is no question of any definite 
I anterior liability apart fiom the note If the plaintiff is 
allowed to fall back on the theory of an implied debt, he 
i will have to prove the very terms contained in the instru- 
ment, and to permit him to do so would be in the teeth 
of S. 91, Evidence Act. {Varadachariar and Burn, 

' //.) Chock aling AM Chettiar v. Palaniappa 
Cheitiar. 68 Mad. 261-156 I.C. 184-=7 R.M. 663 
= 42 L.W. 979 = 1934 M.W.N. 1261=A.I.R. 1936 
Mad. 23 = 67 M.L J. 696. 

“S. 91 — Promissory note — Contemporanci us con- 
sideration — Note being inadmusihle — Suit on original 
consideration — Maintainability. 

I In the case of a promissory note given for contem- 
I poraneous consideration, if the note becomes inidmissi- 
i ble, a suit cannot be maintained on the original consider- 
ation. {Krishnan Pandalat, J.) C'HANDRASEKARAM 
Pillai V. Srinivasa Pillai. I.R. 1932 Mad. 831 = 
140 I.C. 193 = 1932 M.W.N. 1260 = 37 L.W. 723= A. 
I.R. 1983 Mad. 71. 

— — S. 91 — Promissory note — Debt and promissory 
note being contemporaneous — Promissory note being 
insufficiently stamped — Conversion of suit into one on 
origt nal const derail on — Perm is sib titty. 

Where the debt and the execution of the promissory 
note are contemporaneous, the debt can be proved only 
by the note and where it is insufficiently stamped the 
plaintiff cannot apply by amendment to convert his suit 
into one on the original consideration. {Reilly and 
Anantakrishna Aiyar, GURA SaHU v. KriSH- 

NAMMA. I.R. 1932 Mad. 658 « 139 I.C. 361 = 36 L. 
W. 432=A.I.R. 1932 Mad. 687. 

— S. 91 — Promissory note inadmissible— Indepen- 
dent evidence of loan — Admissibility. 

In spite of the pro’wsions of S. 91 of the Evidence 
Act it is open to the party who has'lent money on terms 
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recorded in a promissory note which turns out to be in- 
admissible in evidence for want of proper stamp duty, to 
recover his money by proving orally the advance of the 
loan. Oral evidence to prove, terms of the contract 
however, is inadmissible. A.I.R. 1924 Cal. 452 and 
46 A. 95 (P.C.), Dist. ; 53 A. 844 (F.B.), Diss. {JVagtr 
Hasan^ C.J., Snvastava and Raza, //.) KUNWAR 
Bahadur Suraj Bakhsh. 7 Luck. 666 = I.R. 

1932 Oudh 348 = 139 I.C. 298 = 9 O.W.N. 686 = A.I. 

R. 1932 Oudh 236 (F.B ). 

S. 91 — Promissory note — Inadmissibility — 

Receipt as basis of suit. 

Where the transaction of loan is not independent of 
the promissoiy note which is inadmissible in evidence, 
a suit cannot be filed to recover the amount on the basis 
of a receipt acknovvledging payment of a certain sum 
because the receipt does not contain any promise to pay. 
{marnatullah, /.) ChAUDHURI KaRAN SINGH v, 
Lal Singh, I R. 1932 All. 610=1401.0.117(1)= 
A.I.R. 1933 All. 109. 

S. 91 — Promissory note — Insufficiently stamped 

— Adnitsubiliiy of note — Suit on loan, 

111. (^) to S. 91, Evidence Act, could not have been 
intended to abrogate or annul the well-settled rule of 
English law, that a negotiable instrument opeiates only 
as a conditional discharge. The effect of the illustra- 
tion is only to exclude all proof other than the instru- 
ment itself. But that does not mean that the original 
debt is superseded by the instrument which, in its very 
essence, is only a conditional payment. In the case of an 
invalid note, there is not even that conditional payment. 
Even where the loan is not antecedent to and independ- 
ent of the promissory note, but contemporaneous with it, 
the lender can, when the note turns out to be invalid as 
being insufficiently stamped, fall back upon the original 
contract, express or implied, arising from the loan. 
{Venkatasubba Ra^o, /.) CHINNAYYA NAIDU v, SRI- 
NIVASA Naidu. 156 I.C. 260 = 7 R.M. 665 -A.I.R. 
1935 Mad. 206 = 67 M L.J. 912. 

-S. 91 — Promissory note —Insuffitiently stamped 

— Evidence of loan — Admissibility, 

When money is lent on a promissory note and the 
promis.soiy note is inadmissible, it is not open to the 
plaintiff to recover his money by proving orally the 
terms of the contract. It is only when the debt is sepa- 
rable from the promissory note that the debt could be 
provetl, although the promissory note w^as inadmissible 
in evidence. 53 All. 114 (F.B.), Foil. {^Banerjt and 
Kingyjjf) Dhonkal Singh z/. Harbanslal. I.R. 

1933 All. 391 = 144 1,0. 130 = A.I.R. 1933 All. 280. 

•——3. 91 — Promissory note — Insufficiently stamped 
— Loan and note contemporaneous — Evidence of loan — 
Admissibility, 

Even where the alleged loan and the promissory note 
are contemporaneous, and the promissory note is inad- 
missible in evidence for w’ant of proper stamp under 

S. 35, Stamp Act, the plaintiff can piove the loan trans- 
action only apai t from the defective instrument, there 
being no intention to deliver the money gratuitously or 
in satisfaction of any obligation. 29 Mad. Ill; 38 M. 
660; 53 A. 114, not foil. (Case law discussed.) (^Mac- 
natr, J.C, and Subkedar, A,/.C.) I.aL BAHADUR 
Singh Kajpal Singh v. Sheikh Gulam Yasin. 29 
N.L.R. 131-6 I.R. (Nag.) 21=144 1.0. 746= A.I.R. 
1933 Nag. 67(2). 

— — S. 91 — Promissory note — Insufficiently stamped 
— Proof of debt. 

If the debt is separable from the promissory note, the 
transaction being truly independeni of it and not part of I 
the transaction of the^ promissory* note, the debt can be | 


EVIDENCE AOT (1872), 8. 91— Promissory Note. 

proved, although the promissory note not admissible in 
evidence; but if it is part and parcel of the same trans- 
action the debt cannot be separately proved. {Sulaimany 
CJ, and Harries, /.) GHULAM MURTAZA v, FaSIH- 
un-NISaBibi. 67 All. 434 = 162 1.0. 370 = 7R.A. 
330=1934 A.L.J. 1186 = 4 A.W.R. 754= A.I.R. 1936 
All. 129. 

S. 91 — Promissory note insufficiently stamped — 

Proof of lean by oral evidence. 

There is nothing in S. 91 which prevents the plaintiff 
from proving by evidence other than the promissory 
note, which is not admissible as being unstamped, that 
he did advance the loan. {IP'dzir Hasan, C,J, and 
Allsop, j ) Bhirgu Datt V, Gaya Prasad. 9* 
Luck. 267 = 6 I.R. (Oudh) 176 = 146 I.C. 751 = 10 O. 
W.N. 1271=A.I.R. 1934 Oudh 67. 

S. 91 — Promissory note — Proof of oral contract 

of loan, 

Wheie money is lent on terms contained in a pro- 
missory note given at the time of the loan, the promis- 
sory note and the lending being part and parcel of the 
same tiansaction, the lender suing to recover money so 
lent must prove the terms of the promissory note. If 
for any reason, such as the absence of a proper stamp, 
the promissory note is not admissible in evidence, the 
plaintiff is not entitled to set up a case independent of 
the note in view of the provi.sions of S. 91. He cannot 
recover the money by proving orally the terms of the 
contract. Distinction between cases where the promis- 
sory note represents the transaction and cases where it is 
passed as collateral security pointed out. (Case-law dis- 
cussed. (Afears, C,J,, Mukerji and Young, //,) NAZIR 
Khan v. Ram Mohan. 68 All. 114= I.R. 1031 All. 
627 = 133 1.0. 307= 1931 A.L. J. 64 - A.I R. 1931 AIL 
183 (F.B.). 

3. 91 — Promissory note — Renewal— Later note 

insufficiently stamped — Suit on old note— Bar, 

The plaint as originally brought was based on a pro- 
mi^'sory note of 1925. Subsequently however the plaint 
was amended and the suit w'as based on an earlier pro- 
missory note of 1922. It appeared that the later note 
was not properly stamped and was theiefore inadmissU 
ble in evidence. It was further shown that the later 
note was merely in renew'al of liability under the origi- 
nal note and there w^as an endorsement of discharge to 
that effect. 

Held, that S. 9l of the Evidence Act was not a bar 
to the suit of the plaintiff based on the earlier transac- 
tion, which w^as distinct and separate from the execution 
of the later note. {AfuAer/i and Bennet, //.) SaLIG 
Ram z/. Radhay Shiam. I.R. 1931 All. 830 = 134 
I.C. 264 = 1981 A.L.J. 522 = A.I.R. 1931 All. 660. 

— 3. Promissory note — Suit for money due 

under — Plaintiff if can rdy on ancillary receipt, 
j Where a party institutes a suit for the recovery of 
money due upon the basis of a promissory note he must 
produce that promissory note or give a satisfactory ex- 
planation as to why he is unable to produce it. If there 
a satisfactory explanation of the absence of the promis- 
sory note, then in justice and in equity he is entitled to 
rely upon a relative and ancillaiy document such as a 
receipt which formed part of the same document upon 
which both the promissory note and the receipt were 
inscribed. But where he is concealing the promissory 
note from the Court, and withholding from the Court 
information which the Court is entitled to have in a 
consideration of the dispute between the parties, he ia 
not entitled to rely upon any such relative and ancillary- 
document as the receipt which relates the promissory 
note. The party having recourse to law to enforce a 
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liability against another party must produce the best evi- 
dence* available. If a party is unable to produce the 
best evidence he must give some satisfactory explana 
tion of his inability. Courts should refuse to exercise 
their powers in favour of a litigant who is deliberately 
concealing important material and relevant information. 
{Xhoni and Kisch, //.) MiRZA MURAD BKG v SHIP- 
LEY. 151 I.O. 123-7 R.A. 91 = A.IR. 1934 All. 
837. 

S. 91 — Promissory note — Suit on — Instrument 

not duly stamped — Proof of loan. 

If the whole of the terms of the agreement under 
which the loan is made are embodied in a promissory 
note, no evidence can be adduced in proof of the terms 
of the contract except the document itself; and if the 
promissory note is not duly stamped and is inadmissible, 
the suit of the creditor must fail, because he is not in a 
.position to prove the debt. But a promissory note is 
given prtma facte only as conditional payment; and 
when so given and taken and that term is nc^t set out 
therein, the instrument does not contain all the terms 
of the agreement of the loan; and therefore S. of 
the Evidence Act does not apply. Even if the handing 
over of the money and the giving of the promissory note 
are simultaneous or pait of the same transaction, it does 
not necessarily follow that the promissory note is the 
sole repository of the terms of the agreement or that the 
lender cannot recover upon proof of the original con- 
sideration. It is not the time when, but the terms upon 
which, the loan is made that matters. The Court in 
each case must ascertain the terms of the agreement 
upon which the loan was made. (Pa^e, C.J,^ BaguUyy 
Sen, Leach and Dunkley, / /,) MAUNG CHIT v. 
ROSHAN N M, A. Kareem Oomer & CO. 12 Rang. 
600=162 I.O. 1038 = 7 RR. 184-A.I.R. 1934 Rang. 
389 (F.B ). 

Receipt. 

Ss, 91 and 92 — Receipt — Evidence that receipt 
was full it ous — Ad m tssib titty. 

S. or 92 of the Evidence Act does not bar evidence 
to show that a certain receipt w’as a fictitious document 
in the sense that no money was paid, (^Pennet, /.) 
Hukum Chand V, Shimbu Nath. 168 I.C. 1121 = 
8 R.A. 376-1936 A. W.R. 197-1936 R,D. 89-A.I. 
B. 1935 All. 346(1). 

Sale. 

-"S. 91 — Sale — Prior oral agreement — Proof 

apart from deed of sale — Permissibility. 

Other evidence of the transaction apart from the sale 
deed is not admissible Thus a prior oral agreement 
should be taken as merged in the sale transaction and 
therefore cannot be proved. (^Shadi Lai, C, J. and 
Hilton, J.) Diwan Singh v. Gurbachan Singh. 
I.B. 1932 Lah. 289 = 137 I.O. 41-33P.LR. 227- 
A.I.B 1932 Lah. 276. 

Ss. 91 and 92 — Sale — Sale deed — Amount of 

Consideration, and ackncnvled gment of its receipt — If 
terms of contract — Right to produce oral evidence that 
conside*ation is less. 

Per Full Bench. — The amount of sale consideration 
is a term of a deed of sale. When the terms of a deed 
of sale have been proved according to S. 91 of the 
Evidence Act, no evidence of any oral agreement or 
statement shall be admitted as between the parties to 
the deed of sale or their representatives for the purpose 
of contradicting, varying, adding to, or subtracting fiom 
the amount of sale consideration. But the acknowledg- 
ment of receipt of the whole or part of the sale con- 
sideration in a deed of sale is not a* term of the deed of 
sale but a mere statement c/f fact ; and oral evidence 
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may be given to show that the amount acknowledged or 
any part of it was not received. 

Per Bennet and Harries, J J. (Sulaiman, C. J., 
Where one paity tenders oral evidence to 
prove that the amount acknowledged or any part of it 
w^as not received, this does not give the other party a 
right to produce evidence of any oral agreement or 
statement that the amount of sale consideration was less 
than what is entered in the deed of sale. 36 All. 537, 
overruled. (Sulaiman, C .J., Bennet and Harries, //.) 
Mohammad Taoi Kh \n v. Jang Singh. 68 All. 1 
-166 I.C. 362-7 R.A 1067 = 1935 A.L.J. 660 = 
1935 A.W.R. 658- A I.R.1935 All. 629 (F.B.). 

- ■ ■ — S. 91 — Sale — Unregistered sale-deed — Eviden- 
tiary value. 

Not only can an unregistered sale-deed not be received 
as evidence of any transaction affecting the pioperty but 
also it cannot be treated as if it were merely a document 
creating a right to obtain another document and there- 
fore exempt from regi>»ration under S. l7 (2) (z^). It 
cannot therefore be made the basis of a suit for specific 
performance as if it were merely a document creating a 
right to obtain another document. (^S/iadi ImI, C . J, 
and Hilton, /.) DlWAN SlNGH v, GuRBACHAN 

Singh. I.R. 1932 Lah. 289-137 I.C 41 = 33 P.L. 
R. 227-A.I.R. 1932 Lah. 276. 

Scope. 

— — S. 91 — Scope — Document evidencing contract — 
Existence of — Onus of proof. 

If there was a document evidencing the contract 
betw’een the parties then that and that alone is the res- 
pository of the terms of the conti act between the parties 
and all else is reduced to silence. But the onus lies oi> 
j the party who asserts the existence of such document to 
I satisfy the Court of its existence. A.I.K. 1923 P.C. 50- 
Foil. {^Biaund, /.) U SlN v, U TUN Si. 160 I.C. 
314-8 R.R. 372 -A.IR. 1935 Bang. 473. 

Secondary evidence. 

S. 91 — Secondary evideiue — Agreement — Docu- 
ment inadmissible forivant of registration — Admissibi- 
lity, 

[ Secondary evidence of an agreement contained in a 
I document which is inadmi.ssible in evidence -for want of 
registration is not admissible, as that w’ould be in viola- 
tion of S. 91 of the hividence Act. (ford Atkin.) 
Pratapsingh Moholalbhai V. Keshavlal Hari- 
LAL SetaLWAD. 62 I.A. 23 = 59 Bom. 180-39 C. 
W.N.440=:61 C.LJ. 42 = 37 Bom.LR. 316-1935 
A.L.J. 242-153 I.C. 700=1935 A.W.R. 180-41 L. 
W. 210 = 7 RP.C. 123=1936 M.W.N. 97-1936 0. 
W. N. 118 -A I.R. 1936 P.C. 21=68 M.L.J. 339 
(P.C.). 

S. 92. 

Agency. 

Agreement. 

Ambiguity. 

Applicability. 

Arbitration. 

Bond. 

Condition precedent. 

Decree of Court. 

Discharge. 

Document not intended to be acted upon. 
Family arrangement. 

Fraud. 

Gift. 

Intention of parties. 

Interest. 

Lease. ^ ^ 

Mistake. i 

» > 
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Mortgage. 

Nature of transaction. 

Negotiations. 

Oral agreement. 

Partition. 

Partnership. 

Promissory note. 

Becclpt. 

Release. 

Scope. 

Third parties. 

Variation of terms. 

Waiver. 

Agency. 

S. 92 — Ai^t'iicy — Contract — Rindcnce of a^cn-y. 

Parol evidence tendered Ijy phiintdfs for the purpose 
of showing that one of the paities to the ronttact had 
actetl as acinus for them (plaintiffs) in in.akinjr the con- 
tract, and that therefore the plaintiffs were entitled to 
enforce the contiaft on hehrdf of such party as against 
the olJi r, is admisdi/le. {IRtiiRJ.C. and Kiifchand, 
A. /. C,) f.ADHOMAL 7 >. CHANDUMAT. KATAN 

CIIANI). 25Sri.R. 91-= I.B. 1931 Sind 36 =1301.0. 
648--A.I.R. 1931 Sind 4. 

3. 92 — Acdfiry — Promissory note tn name of 

af^rnt Onti evidence to prove wfici/ier it is in ///? name 
personally or as ai^ent of certain /inn — Admtsstbtliiy. 

WJieie a promissory note is executed in favour of a 
person and .such perbon is the agent of a firm at the 
time of execution of the note, onl evidence to show* 
whether the piomissory note is executed in his name 
perssonally or as agent of firm is idmissihle. A.l.K. 19.35 i 
Kang. HI, kel. on. i^Mosely and Dunkhy, JJ.) K. V. ' 
lUNKKJKE, OKMCIAL KK('KIV1«K v, S. M, .NT. AHMED. 
16810.670 = 8 RR. 186-A.IR. 1935 Rang. 327. | 

Agreement. 

S. 92, Proviso (4) — Agreement — Registered sale , 

deed — l/nrey^istet' ed a i^reement to re convey of same date 
— Suit for specific performance of — Admissibility of 
agreement. 

Plaintiff e.xccuted a sale det'il to the defendant W'hich 
was regi^teied. On the .s ime-clate the defendant exe- 
cuted an agreement to re-con vey the properties to the | 
plaintiff which was not registered. The .sale deed itself ' 
did not contain any refereme to the agreement. Idain- ' 
tiff having sued for .specific performance of the agiee- 1 
inent, ohjeciion w.is raised to (he use of the uniegi.sler* ) 
ed agreement under S. 92, pioviso (4) of the Evidence \ 
Act. ; 

field, the claimant under the option of re purchase ! 
affirmed the original transaction as a sale, and merely > 
sought to enfoice a covenant for re-conveyaiice and was ; 
not asking the (^ourt to treat the trans,i(:tion as a mort- | 
gage by way of conditional sale, and that consequently i 
no objection under S. 92 (4) of the Evidence Act could | 
arise. {Haradacltanar, J.) f:MINNAKKAL CHINNA- 
THAMRI Goundan. 152 1.0. 634 = 7 BM. 267= 
1934 M.WN. 1122-40 L.W. 616-A.I.R. 1934 
Mad . 703 = 67 M.L J. 635. 

Ambiguity. 

S. 92 — Ambiguity -^IVroftf' description of name 

indeed — Admission of parol evidence. 

Parol evidence is admissible to prove that the name 
of the creditor was through mistake put down as K 
instead of in a ileed containing acknowledgment of | 
liability. The case is one of latent ambiguity. QVazir 
Hasan, C. /. and Snvastava. Jf) AIJ\Z HUSAlN 
Ram S\rup. I.R 19^l Oadli 15i=-130 I.O. 347=7 
O.W.N. 1195 = A.I.R.®1931 Oadb 54. 


I EVIDENCE ACT (1872). S 92— Condition prece- 
I dent 

I AppllcaMlity. 

I — ~ — 3. Applicability — Presentation of petition — 

: Proof by oral evidence. 

! Oral evidence can be gP'en by the petitioner, suing in 
forma pauperis, to prove that he was personally present 
when the petition w'as presented by his counsel or that 
he himself presented the petition, and that a note 
! contrary to that liy the Judge is wrong. ^Jai Lai, /,) 
Mr. JIWAN Umar din. 161 I.C. 370 (1) = 7 R.L. 
119 (2)=36P.L.R. 100=A.I.E, 1934 Lab. 452(1). 
Arbitration. 

— — S. 92, Proviso 4 — Arbitration — Registered 
agreement tefer mis' matter to at bit rati on — Oral agree- 
matt modifying terms of reference — Proof — Permis- 
sibility. 

A registered agreement refen ing the disputes between 

■ the parlies was executed and under it five persons were 
appointed as aibiirators. At the meeting how’ever one 

' of them was absent and thereupon the parties orally 

■ agreed that the remaining four arbitrators .should pio- 
ceed with the case and di'jpose of the matter. 

Held, that proof of tlie oral agreement was hit at by 
S. 92, piovibo (4). {Siilatman Ag» C.J. and Allen, /.) 
HHIM Sen v. taka chand. I.R. 1932 All. 64 = 136 
IC. 230-1931 A.L.J. 1087=A.I.R. 1932 All. 164. 
Bond. 

-S. ^^—fl md— Description of person as principal 
debtor — Proof that he is surety — J^errnt ssihility. 

Under S. 92 it is not open to the obligee of a bond to 
prove that the position of one of thiee peisons descrii^ed 
in the bond as principal debtor was that of a surety for 
the remaining two principal debtors. {Subhedar and 
Staples, A / Cs.) NANDLAL CHOGAT.AL v. SURAJ- 
malGanoaram. 28N.L,R. 325 I.R. 1932 Nag. 
88-138 I.C. 879 -A.I.R. 1932 Nag. 62. 

Condition precedent. 

S. 92, Proviso [Z)— Condition precedent — Lease 

— Kilt dense of payment of “avakasam*’ — Admissibility. 

The consideration for a lease is the rent to be paid 
and the payment of the ''\ivakasatiP a kind of premium 
or renewal fee paid by the tenant to the landlord, is 
clearly in the natuie of a condition precedent, evidence 
as to which is permitted by proviso 3 to S. 92 Evidence 
Act. (.Beasley, C.J. and King, /.) DaMODARAN 
Nair 7/. ACHUTHAM NAIR. 1671.0 1040 = 41 L.W. 
318= 1935 M.W.N. 193 -A.IR. 1935 Mad. 190 = 68 
ML J. 648. 

S. 92, Proviso (3 ) — '‘Condition precedent* — 

Meaning — Written agreement for maintenance — 
Contemporaneous oral stipulation for chastity — Ad~ 
mt esihihty, 

A condition precedent within the meaning of proviso 
(3) to S. 92 is a condition, without the fulfilment of 
which there is in effect no written agreement at all and 
no contractual obligation of any description. 6 C. 433; 
7 M. 19; 45 Bom. Il55; 52 C. o77, Ref. to. In 
a suit brought by the plaintiff to recover maintenance" 
due under an annuity bond executed by the defendants, 
the latter sought to prove a contemporaneous oral agree- 
ment that the plaintiff should continue chaste in order 
to entitle her to maintenance. 

Held, the bond having been acted upon for some 
time, the oral agreement could not be said to be a condi- 
tion precedent to the operation of the written agreement 
within the meaning of the proviso and so w^as not admis- 
sible in evidence. (Patkar and Broomfield, J J f) ShiV- 

l.ALv. Bai Sankli. IR. 1931 Bom. 332 = 132 1.0, 
444= 33 B 0 V 1 .L.B. 490=A.l.Bi. 1931 Bom. 297. 
——3. 92, Provi^ (i>y—Condttion precedent — Money 
advanced on execution of ^promissory note and on 
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EVIDENCE ACT (1872), S. 62— Condition prece- 
dent. 

certain conditions previously agreed upon — Proof of 
circumstances in repudiation of his liability. 

Though S. 120, Negotiable Instruments Act, precludes 
the makei of promissory note from denying the validity j 
of the note, where money is not advanced as a simple | 
loan unconditionally upon the promissory note, but is I 
advanced alter the note had been executed and on , 
certain conditions previously agreed upon, the promisor | 
is entitled to prove circumstances in repudiation of his 
liability. {^Tek Chand and Coldstream^ //•) BaCHAN 

Singh v. dharam Arth Bank. I.R. 1933 Lah. 
340=143 I.C. 348 = 34 P.L.S. 470 = A.LR. 1933 Lah. 
456. 

3 ^ 92 ^ Proviso (3) — Condition precedent — 

Promissory note — Oral evidence, that note was to come 
into effect only on the happening of a certain contingency 
— Admissibility. 

, A plea of an oral arrangement that a contract is to 
oome into effect only on the happening of a certain con- 
tingency is> a legal plea falling under S. 92, Proviso (3) 
of the l‘>idence Act. That is disti»)ct fiom a postpone- 
ment of repayment of money due under a pro-note. In a i 
suit on a promissory note it is therefore open to the ' 
defendant to plead in defence and to prove by oral evi- 
dence that the real consideration was the construction by ■ 
the plaintiff of a sluice which, not having been sane- j 
tioned, was not constructed, and that consequently he 


EVIDENCE ACT (1872), S. 92— Consideration. 

S. 92 — Consideration — Promissory note — Real 

nature of — Proof of — Permissibility. 

A promissory note was executed by defendant in 
favour of the plaintiff mentioning cash consideration, 
though no cash had actually passed. 

Held, the plaintiff was not barred from proving, that 
in fact he executed the note in consideiation of plaintiff’s 
withdrawal of a civil suit against his friend. It does not 
amount to prtx)f of an inconsistent agreement. A.I.K. 
1922 All. 213, Dist. (^Afiamatullah, /.) IlARHANS 
! DUBE 2/. SiTA Kam. 6 I.R. (All.) 313 = 146 I.C. 607 
' =1933 A.L.J. 1364 - A. I.R. 1933 All. 676. 

I S. 92 — Consideration — Promt tsoi y note — Renew- 

ed note in consideration of debt due under pnoi note — 
Oral evidence to Prove original absence of pa it of consi- 
I deration — Admissibility. 

In a suit on a promissory note executed in lespect of 
the amount due under a piior promissory note plus the 
amount of costs incurred in a suit on the prior promis- 
sory note, the defendant is entitled to adduce evidence 
I to piove that he had paid some amount towartls the 
prior note and that to that extent his liability under the 
renewed note should be proportionately reduced. S. 92 
is not a bar to the consideration of this question. 
[Varadachariar, /.) BaL.^SURRAMANIA CHKTTIAR v . 
Venkatrama CHETriAR. 164 1.0.679 = 7 R.M. 
463 = 40 LW. 706 = 1934 M.W.N. 1382 = A.I.R. 


W'as not liable undei the promissory note. (^Pakenham j 
IValsh. /.) Satvanauayana v. Anjankvuf.u. 167 1 
I.C. 278=8 R.M. 144 = 41 L.W. 298 = 1935 M.W.N. j 
405 = A.IR 1935 Mad. 310. 

S 92, Proviso (3) — Condition precedent — Suit \ 

on promissory note — Oral contempoianeous agreement 
held not to create condition precedent, ! 

Where in a suit on promissory note the promisor, 
alleged that although he did execute the note, there was | 
an oral contemporaneous agreement binding a third 
party to act in a certain way after the promi.sor had j 
spent money on a contemplated litigation, that circum- i 
stances pievented the third party from fulfilling theobli- I 
gation he had undertaken and therefore there was a con- ' 
dition precedent attaching to the obligation under the | 
pro-nc»te. ! 

Held, that Provi'^o 3, S. 92, did not apply. The condi* | 
tion was in no sense precedent to the obligation but sub- 
sequent to the obligation and the promisor was debarred 
from leading eviclence on the oral contemporaneous 
agreement alleged by him. 25 Cal. 401, Foil. (^Harrison 
and Addison, J Jf) JAIMAL RAM V. NAND LaL. I.R. 


1935 Mad. 253 = 67 M.L.J. 660. 

— — S. 92 — Con side ration -^Promi ffory note — H^ant 
of consideration — Proof— Onus. 

In a suit on a promissory note, it is open to the defen- 
dant to plead that the promissory note executed by him 
was executed in certain circumstances and was without 
consideration. The onus, of course, lies on the defend- 
ant to establish that he received no consideration and 
if he succeeds in displacing the apparent tenor of the 
promissory note as regards consideration and the plain- 
tiff cannot fall back upon any other case, the suit must 
be dismissed. {/Viamatullah, J.) RAM JASH GOSHAIN 
V. Markandk Pathak. 4AW.R. 964- 163 I.C. 
611=.7R.A 643 = A.I.R.1934 All. 1068. 

S. 92. Proviso (1) — Consideration — failure — 

Proof, 

Where it is recited in the document sued on that con- 
j sideration was paid in cash, it is open to the defendant 
, to plea<l want of consideration. {/oi Lai and Abdul 
Qadtr.JJ.') GOKAL CTIAM) !V. IIARCHARAN DAS. 

; IR. 1931 Lah. 870 = 134 1.0.102=32 P.L.R. 577. 


1932 Lah. 499 = 138 1.0.371 = 33 P L.R, 712 = A.I. 
R. 1932 Lah. 649. 

Consideration. 

— S. 92 -Consideration — Deed — Recital as to 

consideration — Oral evidence varying — Admissibility, 

A bond recited that the consideration for the tran- 
saction was the price of 100 bags of sugar sold; oral 
evidence was sought to be given to show that the real | 
consideration was payment of cash, and the untiue ] 
recital was made in the document according to a custom 
prevailing in the locality. I 

Held, that the oral evidence was admissible, whether 
the custom alleged may or may not be true, to prove 
what is the real consideration underlying the promise ! 
made by the defendant to pay the amount mentioned in | 
the deed. {Rupchand, A.J.C.) GanGARAM Shewa- , 
RAM V. M.allik Nur Ahmed. 28 S.L R. 266 = 153 | 
1.0. 635 = 7 R.S. 140 = A.I.R. 1935 Sind 48. j 

-S. 92 — Consideratioh — Kabuliyat — Oral evi- 
dence— Admissibility. See Deed -Consideration 
—Proof. 62 Cal. 346 = 60 O.L. J. 477 = A.I.R. 1935 
Cal. 368. 


I — — S. 92, Provi.so (1) — Consideration— Nature — 

' Proof —Permissibility. 

! The consiclerarion mentioned in a document is not one 
* of the terms of the document l)ut it is the recital of a 
I fact which can be contradicted or varied under Proviso 
|(l)to the section. 3 Bom. 159; 11 Cal. 486, Foil. 

' {Suhrawardy and Jack, //•) Nabin Chandra 
Chakravarthi V. Shona Mala Ghose. I.R. 1931 
Cal 696=133 I.O 668 = 35 O.W.N. 279= AIR. 
1932 Cal. 25. 

3. 92, Proviso (1) — Consideration — Promissory 

note — Evidence showing that amount of loan is less than 
that stated — Admissibility, 

It is always open to one of the parties to show that 
he has not received the sum actually stated in the pro- 
missory note to have been lent, and such evidence is 
expressly rendered admissible by reason of the proviso 1 
of S. 92 of the Evidence Act {^Harries and Rachhpal 
Singh, JJ.) SHIBCHARAN DaS v, GHULAB CHANU 
Chhoteylal. 160^ I.O. 76 = 8 R.A. 567 = 1936 A. 
W.B. 1486=A.I.R. 1936 All. 15?. 
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EVIDENCE ACT (1872), S. 92— OonBlderatlon. 

-S. 92, Proviso Consideration — Recital tn 

document that consideration has passed — Evidence of 
absence of consideration — Admissibility — Burden of 
proof. 

The recital in a bond or in a promissory note that 
consideration has passed amounts only to an admission 
of the fact, and like any other admission may be dis 
proved as being incorrect. The admission no doubt 
throws the burden of proof on the party ^^hose admis- 
sion it is, to prove that the admission is wrong, but 
nonetheless it is open to the party to prove that hi.*^ own 
adriiis.sion is in fact incorrect Proof of absence of con 
.sideration for a dojuinent in suit does not amount to 
varying the terms of the contract and in no way mili- 
tates against the main provision of S. 92 of the Evidence 
Act and in any case, proviso No. 1 clearly allow.? such 
evidence to be adduced. {^Sulainian, C,J. and Mukherji^ 
J .) Ganua Dwak Chaubey V . Tilak dhaki Kao 
6 R.A. 82G-148IO. 1124- A I.R. 1934 All. 496. 

S 92, Proviso (1) <7/1 — Recital of — 

Evidence contradicting — Alleged agreement to pay con- 
St derail on on contingency — Admissibility. 

Where one party alleges that the recital regarding 
payment of con.sideration i.s not true and that in fact no 
consideration was paid or received and the other sets up 
an agreement that consideration was not to be paid until 
the happening of a particular contingency, the agreement 
does not contradict, vary, add to or subtract trom the 
terms of the contract. So S. 92 does not apply. Even if 
the recital is t.^ken not as a lecital of fact but as the 
lecital of a term of the contract and the agreement is 
looked upon a.s supplementing it, the other party is enti 
tied to give evidence for the purpose of,showing*what the 
real nature of the transaction was. (Case law discussed.) 
{Afiikern anti Gn/ia, J J.) Ik FAN A LI LASKAR v. 
JOGENDRA ( HANDRA DAS PATNI, 69 Oal. 1111 = 
143 1.C. 241 I R 1933 Cal. 383 = 36 0 W.N. 461 = 
A.I.R. 1932 Cal. 708. 

Decree of Court. 

"S. 92 — /)e( ree of Court. 

A deciee is an adjudication by a Court of the rights 
of the parties litigating before it; it is not an act of the 
parties but an art of the Court, and derives its binding 
force or validity from the autiiorily of the Court and not 
from any agreement or contract between the parties, 
I fence a decree or it.s terms cannot be varied or modified 
except by the Court; it is a matter of procedure and not 
of rules of evidence. The parlies cannot by their agree- 
ment alone vary or modify the terms of the decree, whe 
ther the agreement he oral or written. S. 92 has there 
fore no application ro decrees. 50 Mad. 897=53 M.L. 
J. 533; S.A.No 02 of 1920 and 58 M.L.J. 542, Overr. 
{^Beasley^ C, /., Cornish and Pandrang Row^ J J.') 
Papamma V , Vknkayya. 68 Mad. 994 -42 LW. 
366 - 1936 M W.N 906-168 1.0. 187= 8 B.M. 232 = 
A.I.B. 1936 Mad. 863-69 M.L J. 461 (E B.). 

S. 92 — Decree of Court — AdiiisUnent of — Oral 

evident c — Admtssi biUty — “ Instrument . " 

An adjustment of a decree can be proved by oral evi- 
dence. S. 92 of the Evidence Act is no bar to the setting 
up of an oral agreement varying or adjusting a decree in 
a particular \^ay. The section only applies to dispositive 
documents between contracting parties and a decree is 
not an instrument between parties, in the sense in which 
that expression is used in the section. {^Broomfield ^ /.) 
Kalyanji DHANA V . DHARAMSI Dhana & Co. 167 
1.0. 646 = 8 R B. 74 = 37 BomL.R. 230-A.I.R. 1935 
Bom. 303. 

— 92 — Decree of Court — Agreement not to exe- 
cute decree against eerlain judgment debtor — Admissi- 
bility. 


EVIDENCE ACT (1872), S. 92— Document not- 
intended to be acted upon. 

An agreement not to execute a decree against a parti- 
cular judgment-debtor does not vary its terms. The 
I agreement pleaded is not one to which all the parties to 
the decree are parties but only some of them and S. 92 
does not apply. 27 Mad 368 and 48 M L.J. 280, Foil. 
{Btasley^ C. Cornish and Pandrang Row, //.) 
Papamma V. Venkayya. 68 Mad. 994=42 L.W. 
366 = 1935 M. W.N 906 = 168 I.C. 187=8 RM. 232 
A.IjEt. 1935 Mad. 860= 69 M.L J. 451 (E.B ). 

- — — S. 92 — Decree of Court — Consent decree. 

It is doubtful whether evidence is admissible in the 
ca-^e of consent decree to explain the ambiguity. A.I.R. 
1927 Mad. 91 1 , Ref. ( Wahh. J ) GaNAPATHY IyeR 
V. Subkamania Iyer. I.B. 1933 Mad. 374 = 1441. 
0. 95 = A. I R. 1933 Mad. 616. 

S. 92 — Decree of Court — Execution of decree — 

Judgment-debtor pleading satisfaction of decree by 
decree- holder’s acceptance of smaller sum — Oral evi 
dence — Admissibilly. See C.P. CODE, O. 21, R. 2. A. 

I B. 1936 Mad 424. 

S 92 — Decree of Court — Oral adjustment — Ad- 
mtssi bility. 

An oral adjustment of a deciee can be proved in bar 
of execution. The words “as between the parties to such 
instrument’* suggests that the section applies only 
j to the “dispositive” documents betw'etn the contracting 
parlies. 44 All. 258 and 50 Mad 897, Diss.; A I.K. 
1929 All. 79; 6 Kang. 573; A.I.R. 1926 Cal. 643, Foil. 
{Dorasivami Iyer, C. /. and Sreenivam Iyer, /.) 
Madiah V sketharama Varada Iyer & Sons. 
9 Mys.L.jr. 203. 

S. 92 — Decree of Court— Oral agreement varying 

terms— Ad mi sst bt 1 1 ty. 

An oral agreement between the parties to a decree 
varying the terms of the decree can be proved and the 
proof of it is not barred by S. 92 as the section only 
refers to dispositive instruments. 24 I C. 391 and A.I. 
R. 1926 Cal. 643. Foil; 44 A. 258 and 50 M. 897, Not 
Foil. {Wild, J C. and Milne, A. J. C.) IIOTCHAND 
Tolaram V PREM Chand 25 S.L R 279 = I.B. 

1931 Sind 70 = 131 1.O. 710 = A.I R. 1931 Sind 42. 

S. 92— Decree of Court— OraU greement varying 

the terms thereof not barred by the section. See C. P. 
CODE, O. 21, K. 2. 14 Lab. 668= A.I.R. 1933 Lab. 
806. 

Discharge. 

— S. 92^Pischarge— Mortgage — Payment and ac- 
ceptance of smaller sum — Proof of —Permis ibility. 

The discharge of a mortgage debt bv the payment 
and receipt of a smaller amount than was due can be 
proved as a fact if it is separable from any oral agree- 
ment to vary the terms of the mortgage contract and can 
be proved without evidence of such an agreement. 53 
Mad 127, Foil. {Reilly and Anantahrsthna Ayyar, //.) 
SUPPAN CHETTY YeGNANARAYANA AYYAR. I.B. 

1932 Mad. 285 = 136 I.C. 317 = 34 L.W. 921-A.I,R. 
1932 Mad 141. 

Document not intended to be acted upon. 

B. 92 — Document not intmded to be acted upon-^ 

Proof— Permi sst btltiy. 

Although evidence to vary or modify the terms of anr 
agreement in writing is not admissible, oral evidence is 
admissible to prove that an agreement in writing was in 
fact no agreement at all but w'as only a sham or nominal 
transaction, not intended to be operative. It is there* 
fore open to a widow to prove that an agreement pur* 
porting to provide for her maintenance was never intend* 
ed to be given effect to or acted upon but was in fact 
brought about with Vhe sole object of securing an ac- 
knowledgment from her of the undivided status of her 
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EVIDENCE AOT (1872). S. 92— Document not 

intended to l)e acted npon. 

• 

husband by the insertion of a recital to that effect as a 
preamble to the deed of maintenance. {^Curgenven and 
Sundaram Chetty, //.) THIAGARAJA MUDALIAR v, 
Vedathanni. U1IC.456 = IR 1933 Mad. 137 » 
36 L.W. 817 = A.r.E. 1933 Mad. 48-63 M.L.J. 707. 

3. 92, Proviso (1) — Document not intended to be 

acted uton — Kabuliyat — Oral evidtnce — Admissibility 
— Evidence of conduct — Relevancy. 

The fact that an instrument rej*istered or unregister- 
ed, was not intended to be acted upon from the very 
beginning is a fact which comes within proviso (l) of S. 
92, Evidence Act, and can be proved by direct oral evi 
denceor by indirect or circumstantial evidence furnished 
by the conduct of the parties. Cases where the defence 
taken is that there has been contemporaneous oral 
agreement, varying the terms of an instiument, or a 
subsequent oral agreement varying the terms of a con- 
tract or grant required by law to be in writing, or of a 
registered instiument, are essentially different from causes 
where the defence is that the instrument was never 
intended by the parties to be acted upon. The fact that 
the parties never meant to act upon a kihultyat may be 
inferred from that fact that rent was never paid at the 
kabuliyat rate but at a lower rate. (/?. C. Mitter^ /.) 
Satyendra Nath Roy Chowdhury z/. parama- 
KANDA IIALDAR. 39 C.W.N. 888. 

Family arrangement. 

• ' “S. Family arrangement — Beneficiary under 

deed of. 

S. 92 has no application to a person who is not a party 
to a deed of family arrangement though it may be that 
the arrangement or agreement makes provision for 
his maintenance. The analogy of sale-deeds and mort 
gage deeds is not a sound one. (Raza and Btshe^hwar 
Nath, JJ.) IlAR NARAIN Das V. Bibi Rup Kuar. 
I.R. 1932 Oudh 299 = 138 I.C. 128 = 9 O.W.N. 291 = 
A.I.R. 1932 Oudh 168. 

Fraud. 

— — S. 92 — Fraud — Signature of executant obtained 
by misrepresentation— Evidence admissible. See INTER- 
EST, infra. 61 Cal. 344- A.I.R. 1934 Cal, 664. 

Gift. 

S. 92 — Gift — Gift in favour of wife — Fictitious 

nature — Proof by husband — Permissibility, 

Where a husband admits that he executed a deed of 
gift in favoui of his wife but alleges that he had no 
intention of giving away the property and that in short 
he had no animus contraband i when he executed the 
deed of gift evidence to prove such a defence is admis- 
sible and does not violate the provisions of S. 92. 
{Nanavutty, /.) Mahomed AziM KhaN v. RAJA 
Saiyid Mahomed Saadat Ali Khan. 136 I.C. 
642 = I.R. 1932 Oudh 130 = 8 O.W.N 349 = A I R 
1931 Oudh 177 

S. 92 — Gift — Oral evidence of intention — In- 
admissible. See Deed— CONSTRUCTION. A.I R. 1934 
Rang. 129. 

Intention of parties. 

S. 92 — Intention of parties — Deed styled ‘deed 

of partition of inheritance* — Construction — Will or gift 
— Oral evidence of intention inadmissible. See Deed 
—Construction— Will or gift. A I.R. 1934 
Bang. 129. 

g, 92 —Intention of parties — Evidence to prove 

the secret, at variance with the expressed intention — 
Admissibility of — Rule and exceptions stated — Deed of 
absolute sale — Mortgage by purchaser — Evidence by 
vendor that sale was a sham transaction — Hong Kong 
Land Registration Ordinance (184^), S. 4. 


EVIDENCE AOT (1872), S. 92— Intention of 
parties. 

The cases in which parol evidence when objected to 
is, apart from fraud or mistake, receivable to correct 
written instruments are cases, where, for example, the 
evidence supplements but does not contradict the terms 
of the deed, where the provisions of the deed leave the 
question doubtful, whether merely a mortgage and not 
an out and out sale was intended or where the language 
sought to be explained in evidence is language in an 
ordinary conveyancing form not exhaustively accurate 
but without an actual mis statement of fact. Apart from 
such cases, however, the general rule is that wheie words 
of any written instrument are free from ambiguity in 
themselves and where external circumstances do not 
create any doubt or difficulty as to the proper application 
of the words to claimants under the instrument or the 
subject-matter to which the instrument relates, such 
instiument is always to be construed according to the 
strict plain common meaning of the words themselves 
and evidence dehors the instrument for the purpose of 
explaining it according to the surmised or alleged inten- 
tion of the parties to the instrument is utterly inadmissi- 
ble. In 19 17, the respondent, who was the owner of 
certain leasehold properties executed a deed by which, in 
consideration of a sum of $16,000 the payment of 
which was acknowledged, he assigned his right, title and 
interest in the properties in favoui of his son and an- 
othei as joint tenants. The deed contained all the 
covenants usually inserted in a sale deed. It was duly 
attested, stamped ad valorem on the amount of the pur- 
chase-money and registered uiuler the Hong Kong 
Registration Ordinance. On 7th March, 1929, the appel- 
lant advanced $25,000 to the son of the respondent 
on the secuiity ot his interest in the undivided moiety of 
the propel ty, having searched the legister at the Land 
Office and satisfied himself of the sufficiency of the 
secuiity offered. On the 2«Sth March, 1929, the respon- 
dent brought the piesent ''uit for a declaiation that the 
mortgage was not binding on the properly. He gave 
evidence to the effect that the deed ot a'-signment was 
“an elaborate make believe,*' that it was not intended to 
confer any beneficial interest at all on his son, that the 
other purchaser under the deed was himself under a 
different name, that the consideration was never paid 
and that the deed was only executed by him to maik 
the properties so that in case of his death the properties 
might be handed to his son later on. It was however, 
no part of his ca^e th.at there was any resulting trust 
created in his favour. 

Held, that the evidence of the respondent w’as in 
direct contradiction to the express terms of the written 
instrument and was therefore inadmissible, {ford 
Blanesburgh,) TSANG CHUEN v. LI PO KwaI. 1932 
A.C. 715 = I R. 1932 P 0. 317 = 139 I C. 891 -= 1932 
A.L J. 971 = 36 L W. 761 = A I.R. 1932 P.C, 256 = 
63ML J. 418 (P. 0.). 

S. ^2 —Intention of parties — Lease in name of 

one member — Proof that it was for entire joint family 
— Permissibility, 

Wheie it appears that a lease was taken on behalf of 
a joint family, the fact that only the name of one mem- 
ber appears in the deed is immaterial. S. 92 is no bar to 
the other members asserting their rights by showing that 
the lease was in fact on behaif of the entire joint family. 
{Sulaiman, A C,J. and Baipai, /.) RaGHUNATH 
Tewari V. Budhoo Ram Tewari. I.R. 1931 All. 
763 (2) = 133 I.C. 897 (2) = A.I.R. 1932 All. 112. 

fb, 22— Intention of parties — Satiad in stereo- 

typed form — Pri.r correspondence — Admissibility of. 

When most of the Sanads are in a stereotyped form 
which, however, in a* particular .^^case correctly express 
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EVIDENCE ACT (1872), S. 92— Interest. 

the intention of the parties, the terms of the settlement 
as embodied in the correspondence can be looked into. 
(Baker and Divatta, JJ.) bASVANT GOWDAPPA v. 
ABA.SAhLi. 1601.0. 636 = 7 E B. 8 = 36Bom.LE. 
158 A.l.E. 1934 Bom. 145. 

Interest. 

See aiso WAIVER, i nfra . 

■■■'■ "S. 92 — interest — Account book — Striking of 

balance — Proof of independent ai^ieement. 

The absence of mention of an a|*rfcement to pay 
inteie.st in a balance struck in the creditor’s book does 
not debar liim from provinf» an agreement to pa3' 
interest independently and by oral evidence. The 
balance ',lruck in the creditor’s book is not such a 
formal document, in which all the conditions of the 
transaction me usually entered or are expected to be 
entered. (Jm Laf J ) Khairatti Shah Diwan 
Singh. 1411.0. 190 -I.R. 1933 Lah. 66 = 34 P.L. 
B. 508 A.I E. 1932 Lab. 652. 

S. 92 — Interest — Clear language — Oral evidence 

— Admt fubility. 

Kxlraneous oral evidence is ina(Itnis‘>il)Ie especially 
when the ttinis of the bond are dear. The parties must 
be presuTnet-l to kinnv the difference between intere.st on 
interest and compound interest and if tliey deliberately 
chose t<< use one expression, they cannot be permitted to 
prove that they meant the otlier. {Afivogiy A./C.) 
IlHAinjrc (iANPvrr. IE. 1931 Nag. 39 130 I.C. 
103 A.I.R. 1931 Nag. 26. 

— S. 92— Intercft — Mortgage — Stipulation for 
compound interest — Agreement by mortgagee not to en- 
force — Oral evitfcnee of — Admisstbilti) — P'raud. 

Whc'ie. in a ‘'uit on mortgage bonds which stipulated 
for payment (.f compound inteiest, the defendant alleged 
that at the time ot the execution of the bonds, he was 
persuaded to sign them only on the plaintiffs promising 
not to enforce that stipulation. 

Ileldy that sm h evidence was inadmissible undei 
S. 92. Iwidence would be admissible uiuler the fiist 
pioviso to show that the signatuie to the document was 
obtained by fraud at the iiaeplion e g., that the plain- 
tiffs had always inteiuled to enforce the stipulation and 
obtained the deb ndant’s .signature by means of a niis- 
reprc'^entalion nt fai t, namely, their intention at the 
time of signaturt‘. Hut evidence that plaintiffs, at 
some later date, sought to enforce the stipulation is not 
evidence sutrnicnl to piove that they had such an inten 
tion when the document was signed. (Case law' disc.) 
{Port Williams and M C. Ghose^ //) MAHESH 
C^^Nl)KA shaha V. Ananda Chandra Shaha, 
61 Cal 344=151 I.C. 611 = 7 R.C. 141 = A.I R, 1934 
Cal. 564. 

S. 92. Proviso (4y — Interest — Promissory note 

— Men tun o! rate of interest — Subsequent oial agree- 
ment to reduce the lote — Admt subiltty. 

Where the agited rale of interest is stated in the pro 
mis.soty note, it for ms part of the contract between the 
parties, ami as the promissory note is required by law 
to be in writing, evidcnie of a subsequent oral agreement 
lielween the parties reducing the rate of intere.st is 
inadmissible by reason of S. 92 of the Evidence Act and 
Proviso (4) theieto. (I/arnes and Rachhpal St ugh ^ 
//.) Shibcharan Das Ghui.ab Chand Chhotey 
LAL. 160 I.C. 76 = 8 R.A. 667 - 1935 A. W.R. 1486 = 
A.I.R. 19S6 All. 167. 

Lease. 

See also CONDITION PRECFDENT, 

S. 92 -Ltiuc -Memorandum of lease — Formal 

document contemplated in fuiui^e — Memorandums if 
adwisstlle, * 


EVIDENCE ACT (1872), S. 92— Mistake. 

Where a memorandum was executed in the form of a 
letter and it was shown that it did not contain all the 
terms of the lease and that a lease containing the terms 
I was contemplated in future. 

I Held^ that the letter did not attract the provisions of 
S. 92 of the Evidence Act or S. 49 of the Registration 
\ Act. {Broadivay and Bhide, JJ.) SUNDAK SiNGH v, 

\ Kam Saran Das. 14 Lah. 137=142 I.C. 764 = I.R. 
1933 Lah. 269 = 33 P.L.R. 323 = AIR. 1933 Lah. 
61. 

S. 92 — fcase — Registered lease — Oral evidence of 

re SCI ssi on — Ad mi ssibtlt/y. 

In a .-suit for recovery of rent for five years, alleged to 
be due from the defendant under a registered lease, the 
execution of the registered lease was admitted by the 
defendant, but he alleged that he had nevei taken 
possession of the land and that there was rescission of 
the lease. 

/A7</, that oral evidence to prove the rescission of the 
registered lea'^e w'as inadmissible, (/ai l.af /.} 
Mangladha Shah v. amdui. Ghani. 6 I.R. (Lah.) 
71 = 145 I.C. 176 = A.I.R. 1933 Lah. 278. 

S. 92, Proviso (2) — feaie — Coll atei III agieement 

— Leisee's right of pre-emption — Proof of. 

A lessee under a registered lease wanted to prove an 
oral agreement regarding his preferential right to pur- 
chase the leased property if it was brought for sole. The 
lease was >ilent on the point. 

Held, that under S 92, evidence of .such a collateral 
contract, if there weie .'•uch, would red be excluded, 
though it would be strange to omit such a condition, if 
it had been agree 1. {I.ord Weight,) JB^HANGIR Sha 
PODKJI Taraporkwai.a v. Savakkak. 1933 A.L J, 
321=17 R.D. 392 = I.R. 1932 P.C. 256=138 I.C. 
774=36 L.W. 450 = 34 Bom L.R. 1609 = 9 O.W.N. 
817 = AIR. 1932 PC. 231 = 63 M.L J. 408 (P.C.). 

S. 92, Proviso (4) — Lea^e — Registered lease 

deed — Oial agreement legaiding additional area — 
Proof — l^et missibility. 

Where the lessees under a rcgisleied lease deed con- 
tend that they weie cultivating an additional area by 
virtue of an oral agreement. 

fields that evidence of a simultaneous oial agieement 
W'as barred by S. 92 and that evidence about subse- 
quent oral agrcenient was not ailmir-sihle under Proviso- 
(4) to that section. (Smith, S.M. and Oppcuhemi, J. MI) 
Maniza HaNUA t, Jhabrua iSlNGH. 15 R D. 576 = 
12 LR. 336 (Rev,). 

Mistake. 

S. 92, Proviso (1) — Mistake caused by innocent 

miirepreientation — Ezadence as to — Admissibility, 

The plaintiffs agreed to sell to the defendants sixty 
bars of silver. There was a note of the contract in the 
plaintiff’s book-^ in the following teims: “Sold silver 
bars sixty to D deliverable on May 30” signed by a 
broker on behalf of the defendants. The defendants’ 
case was that the broker affixed his signature on the 
innocent misrepresentation of the plaintiffs that the note 
contained all the material terms of the contract, that in 
fact it did not so contain, that the terms were that the 
silver was to be of the quality known as 999, that the 
puichase price w’as to include the Customs duly and that 
the plaintiffs should get drawback certificates from the 
Customs. 

fields that .=uch evidence was admissible under the 
first proviso to S. 92* (Beaumont, C\ /, amt Rangnekar 
/.) Chimanram 7^ Divanchand. 66 Bom. 180 = 
I R. 1932 Bom. 270 = 137 I.C. 478 = 34 Bom.L.R. 26 
A.I.R. 1932 Bom. 161, 

S 92, Proviso (1) — Mistake — Mortgage deed — 

Omission of term — Evidence to prove — Admissibility. 
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EVIBEKCE ACT (1872), S. 92— Mortgage. 

Where a plaint makes no claim for rectification regard 
ing the rate of interest contained in the mortgage 
instrument, the Proviso (1) to S. 92 of the Kvidence Act 
does not empower a plaintiff suing on an unambiguous, 
unrefornied and registered deed to lead evidence to 
show that by a mistake a term has been omitted from 
the deed, unless the mistake is such a one as would found 
a claim for rectification or cancellation, and in such case 
the evidence will have to be tested by the same standards 
of equity and the claim will be open to the same equit- 
able defences as though the action claimetl rectification. 
The burden of proof is heavily on the person -seeking 
rectification and an effective bar to his claim is laches 
on his part. The fact that terms of an instrument as 
they stand are so unusual as to show that the document 
cannot mean what it says, is not any ground for adding 
terms to an unambiguous deed. XWallaCf and 
y/.) Sayamma?'. Venkata Reddi. 54 Mad 973 ^ 
I.R. 1932 Mad. 24-134 I C. 1208= 1931 M W.N. 
906 = 34 L.W. 266-A.I.R. 1931 Mad. 785 = 61 
M.L.J. 437. 

Mortgage. 

Sec also MISTAKE, VARIATION OF TERMS AND 
Waiver. 

S. 92 — — Cou tract embodied tn deed — 

Prior coricspvndcncc — iidmissibility < 

Where the contract between the parties has been em- 
bodied in a moitgage-tked, letters between the parties 
written several months before the completion of the 
mortgage are inadmissible in evidence to contradict, 
vary or add to the terms. They con'^titnte only evidence 
of negotiation between the parties. {S/iadt Laly C,/. 
and Abdul Pas/ndy /.) PUNJAH NATIONAL PANIC, 
LTD., Lahore v . Arora. 149 I.C. 1124^6 R L. 
807 ~ A I.R. 1933 Lah. 1024 . 

— ■■■ 8. 92 — Mortgage — Equi table morigai:;c — Afort- 
gagee ai.ttng as agent of mortgagor — Letter by — Not the 
bargain between the parties. 

A mortgagee with deposit of title-deeds was acting as 
an agent of his mortgagor in arranging a loan for the 
mortgagor. At the same time he was also acting as 
agent of the mortgagee; but as agent of the mortgagor 
he sent a letter to the inortgagoi containing the scope 
and the particulars of the security. 

Heldy that the document did not contain the bargain 
between the parties to the mortgage subsequently, effect- 
ed but was only one sent by agent of the moitgagor, 
that it did not require registration and that extraneous 
evidence was aclmis.sible to prove the scope of the 
security. ( Sen, /.) VILLA v. PeTI.EY. 6 R.R. 246= 
148 I.C. 721 = A.I.R. 1934 Rang 51. 

S. 92 — Mortgage — Intended sale of mortgaged 

property to mortgagee — Settlement as to money due under 
mortgage — Proof of. 

Where the mortgagor intends to sell his property to 
the mortgagee, there is nothing in law to prevent the 
parties from coming to a settlement, for the purposes of 
.determining the amount of sale consideration, as to what 
is the amount of money which would be clue to the 
mortgagee under the deed of mortgage when accounts 
are taken on an agreed basis. It was open to the mort- 
gagee as a part of the sale consideration to calculate 
interest on the amount of the mortgage-money secured 
by the deed of mortgage at the lower rate ol interest 
rather than at the higher, both being provided for in 
the deed of mortgage. In the settlement of accounts 
on the basis of the deed of mortgage, there is no attempt 
to contradict the provisional of S. 92. {IVaztr Flasatty 
C. J. and Allsop, /) IlARI KiSHEN DaS NaZIR 
Hasan. 161 1.O. 631 = 7 R.O. l?p (2) = 11 O. W.N. 
264^A.I.R. 1934 Oudh 116. 


EVIDENCE ACT (1872), S. 92— Nature of trans 
action. 

S. 92 — Mortgage — Oial agreement varying con- 
tract — Proof— Contract as between co-mo/ tgagors. 

When the terms of a mortgage contract are reduced 
as required by law to waiting, an oral agreement varying 
its terms cannot be admittecl in evidence. 

Semble. — If the mortgagors have undertaken certain 
obligations, as for instance that the severally owned 
items of the hypolheca shall be rateably liable, one 
mortgagor can no rnoie set up an oral agreement against 
his fellow' mortgagor for the purpose of varying the 
terms of the document tlian he could as against his 
mortgagee. U<^ckuaiy /) MlJTHUKUMAR ASWAMI 
MUDALIAR V. COVINDA PADAYACHI. I.R. 1932 Mad. 
369 = 137 I.C. 285=1932 M W.N. 168=36 L.W. 
145 = A.I.R. 1932 Mad. 218. 

S. 92 — Mortgage — Po ^sessoi y m at tga ge — Pi oof 

UK to document giving nse only to simple moitgage — 
Pcrmisstbthiy. 

Where the document is in terms a possessory mort- 
gage evidence to sliow tliat the inortg.age was in reality 
a simple mortgage according to the Intention of the 
parties is inadmissil)Ie under S. 92 (.SV/* George Li*ivnde<:.^ 
FEROZ SHAH r. SOHBVr JvHAN. 60 I A. 273=14 
Lah. 466 = I.R. 1933 PC. 183 = 38 L.W. 68-= 1933 
M.W.N. 755 = 37 C W.N. 993=36 Boin.L,R. 877 = 
58 C L.J. 52 1933 A.L.J. 1193 = 143 1.0.669 = 10 
O. W.N. 797 = 36 P.LR. 1 = A I.R. 1933P.C. 178 = 
66 M.L J. 150(P.C.). 

S. 92 — Moftgage — Proof that document was 

dtffct ent — Permrssilnlit v. 

Wher'C a document is on the face of it a registered 
mortgage deed, it is not open to any of tire parties to 
plead or to Kad oral or circumstantial evidence to 
show that the tian-action v\as other than wh.it it appears 
to be. {JatLalyJ.) MlI.KHI KaM z'. CiUJAK MAI.. 
141 I.C. 494(1) = I.R. 1933 Lah 130-33 P.LR.974 
= A.LR. 1933 Lah. 104. 

S. 92 — Moitgage—Veibal agreement t hanging 

time and mode of payment — Admissibility > 

The rale of inteie-t and the lime and mode of repay- 
ment of the principal are material and essential parts of 
a deed of mortgage. No alterations in these terms, as 
contained irr the registered deed, can be validly made 
except by a registered document. 'J'herefore oral evi- 
dent e regarding a verbal agreement, whereby the time 
of re-payment is extended and the moile of repayment is 
(.hanged, ought* to be excluded. {Diinkleyy J.) MaUNG 
Pa Kyaw 7) Nanigram Jaganath. 13 Rang. 22 = 
154 I.C. 189=7 RR. 272 = A.I.R. 1934 Rang 316. 

S. 92, Proviso (2) — Most gage ' — Suhu’quent 

gistbundi receipt — Mode of discharge prui'ideU — Admis- 
sibility. 

Where a kistbnndi receipt executed subsequent to the 
mortgage deed merely recited that a certain amount was 
payable on a certain date and the mode on which that 
instalment W'as to be paid and it appeared that there 
was no term in the mortgage deed directing the payment 
in a particular way. 

Heldy that tire kistbundi was admissible under pro- 
viso (2) of S. 92. 

Heldy furthery that even if the kistbundi had tho 
effect of stopping the running of interest urrder the 
mortgage deed it did not extinguish the debt but merely 
indicated the mode of payment and was therefore not 
hit at by S. 92 Proviso 4. {Suhrawardy and Grahaniy 
JJf) Sasi llusHAN Das Ram Chandra Das. 
136 I. C. 871 = I.R. 1932 Cal. 167 = 35 C.W.N. 861 = 
A.I.R. 1932 Cal. 136. 

Nature of traDsactlon. 

S. 92 — Nature of transaction — Registered nsu- 

fructuary deed — E.vtdcnce of cdtduct to prove that 
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EVIDENOE ACT (1872), S. 92— Nature of trane* 
action. 

transaction was only contract of collateral security — 
Admissibility, 

It is open to the Courts to p;o behind the apparent 
terms of a registered document and to hold that what 
purports to be a mortgage with possession can, by the 
subsequent conduct and intention of the parties, be 
shown in fact not a mortgage with possession, but a 
contract merely hypothecating the land by way of 
collateiul security. {Fraser, J,C» and Sadduddtn 
Khan, A, /. C.') GOPI CHANI) v. M A HOMED UMAR. 
I60I.C. 134 8 BFesli. lOO^A.I.B. 1935 Pesh. 
176. 

— S. 92, Proviso (4) — Nature of transaction — 
Applicability — Evidence to shozo how transaction was 
treated by parties. 

A document purporting to be a sale deed was presented 
for registration. The executant denied that he had 
executed a sale-deed, and stated that he had merely 
agreed to execute a moitgage deed. After some dispute 
the parties agreed that the transaction should be treated 
as a mortgage and made statements to the Sub- Registrar, 
who recorded the terms of the mortgage agreed to by the 
parties and registered the document as a mortgage deed. 

Held, that Proviso 4 to S. 92 did not prevent the 
successor in interest of the executant from proving that 
the transaction entered into between the parties was 
really a mortgage and not a sale, as he was not produc- 
ing any evideni e to prove any subsequent oral agreement 
to recind or modify a contract which had been registered. 
{Shiuii ImI C.J. and Jhoaduuiy, /.) GaNCA v. PHOGA. 
6 I.R.CLah.) 126 (1)« 1461.0 697 (1)« A.I.R. 1933 
Lah. 318. 

Negotiations. 

S. 92— Neji^otuUions — Aji^reemeut reduced to 

writing — Fioof of preliminary iie^otiatums to 7 uiry — 
Aimisubility of. 

S. 92 enacts that v\ljen the terms and the conditions 
of a transaction have been reduced to w'riting either by 
agreement of parties or by requirement of law, no oral 
evidence .shall be admitted to contradict, vary, add to, 
or subtract from, its terms. It is not permissible under 
the Evidence Act or the English I. aw to contradict or 
vary the express or unambiguous teims of a written 
instrument by reference to preliminary negotiations or 
previous conversations. In determining the question 
whether the writing is or is not complete, the writing as 
well as the degree of formality of the document have to 
be con.sidered an<l the burden of proving want of com- 
pleteness is always on the party who alleges it {Maha- 
dcTuiyyn, O.C.J.) MANJAPPA v. SeETHARAMAIYA. 
12 Mys.L.J. 11. 

Ora! agreement. 

See also INTEREST AND I.EASE, sufra. 

■ " ' “S 92 Proviso (1) — Oral as^reeintut — Gift of 
share of property in consideration of monthly piyment 
— Oral ajrreement to pay profits in consideration of 
immediate pos^esuon — Admi ssibility. 

The plaintiff and his brothers enjoyed the properly 
by turn.s of five years each. The plaintiff’s turn was 
from 1919 to 1924. In 1923, he executed a deed of 
gift of his share to his brother who in turn executed a 
deed of settlement promising to pay him Rs. 12 a 
month from 1924. The plaintiff brought the suit for 
recovery of the profits for the year 1923-1924, alleging 
an oral agreement by his brother to pay the profits of 
the one year of his unexpired term. 

Held, that (he oral agreement as to the apportionment 
of the income prior to 1924 was a matter on which the 
deed of settlement was silent and was not inconsistent 
.w'ith its terms and th^t evidence »f such an agreement 


EVIDENCE ACT (1872), S. 92— Oral agreement. 

was admissible. {Baker, /.) Bl^I FakRUBIBI v. 
Saivad Mahomedmiya. I.R. 1932 Bom. 468»1S9 
I.C. 221 » 34 Bom.L B. 971. 

■8. 92, Proviso (2 ) — Oral agreement — Owner of 
sir land creating mortgage — Subsequent sale of equity of 
redemption — Oral agreement to give possession of ex- 
proprietary land to vendee— ‘Admissibiltfy of. 

Where a sir land had been mortgaged by the pro- 
prietor who afterwards sold the equity of redemption, he 
cannot be allowed to give oral evidence of a separate 
agreement to give up exproprietary rights. {Oppenhetm% 
S.M.) Paktap Tewaki V . Bechan Tewaki. 14 
LB. 425 (Rev.) -= 17 R.D. 500. 

S. 92, Proviso (3) — Oral agreement — Separate 

oral agreement that executant should be treated only as 
surety — Admissibility. 

The words “any obligation” in the third proviso to 
S. 92 mean any obligation whatever under the contract, 
and not some particular obligation which the contr-act 
may contain. The parties may not vary a w'ritten state- 
ment, but they may show’ that they never came to an 
agreement at all and that the signed paper was never 
intended to be record of the terms of the agreement, for 
they never had agreeing minds ; or they may show that 
a written contract, which has no date, was not intended 
to operate from its delivery but from a future uncertain 
period; or they may show that the parties never intended 
to be an agreement until a condition precedent was 
fulfilled, but where a contract embodied in a compro- 
mise is executed by several persons pnma facte under- 
taking liability in unqualified terms, the proviso does not 
contemplate a division or splitting up of the contract, as 
that would be* to vary the contract as a whole. So an 
understanding that no obligation would ever arise upon 
the agreement or an agreement that some of the execu- 
tants would be liable only as sureties is not piovable 
undtrthe proviso. 8 C.W.N. lOl ; 5 Rang 168 ; 45 
M.L.J.91, Foil. {Mukerjt and A/alltk, //.) KADHA 
KisSEN Cham ARIA ?/. Ouroa Prasad Cham aria 59 
Cal. 106 -143 I.O. 159=I.R. 1933 Cal. 348 (2)-=A.I. 
B. 1932 Cal. 328. 

[F. 59 C. nil (1119). B. 35 P.L.R. 239 (260).] 

— — S. 92, Proviso (4) — Oral asfrcement — Agreement 
that registered sale shall be null and void until zundee 
executes agreement of rc purchase — Permissibility of 
proof by oral evidence. 

An alleged agreement that a registeretl deed of sale 
should be null and of no effect until the agreement of 
re- purchase has been executed by the vendee cannot be 
proved under the provisions of Proviso (4), S. 92, Evi- 
dence Act, and oral evidence in regard to any such 
agreement ought to be entirely excluded. {Das and 
Dnnklcy, f f.) VeERAPPA ChETTIYAR v. KO Ha 
KIN. 148 I.C. 195=6 R.R. 203 = A.I.R. 1933 
Bang 310. 

—92, Proviso (4) — Oral agreement — Modifying 
terms of reference to arbitration — Not Permissible. See 
Arbitration supra. A.LE. 1932 All. 164. 

— S. 92, Proviso (4) — Oral agreement — Mortgage 
deed — Subsequent oral agreement betzveen co-mort- 
gagors — Admissibility. 

A distinct oral agreement between co-mortgagors that 
they will not be rateably bound, made subsequent to the 
execution of the mortgage-deed should, in order to be 
admissible under the fourth proviso to S. 92, be reduced 
to writing. {Jackwn, /.) MUTHUKUMARASWAMl 
Mudai.iar:^ Govinda Padavachi IB 1932 Mad. 
359 = 137 10. 285 = 1932 M.W.N. 168 = 36 L.W 146 
»A.1.B 1932 Mad. 218 

— S. 92, Proviso {i)-‘0ral agreement to take less 
than zuhat is due under promissory note — Admissibility , 
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EVIDENCE ACT (1872), S. 92— Partition. 

Oral evidence t.} prove an agreement to take less than 
what is due under a promissoiy note is not admissible. 
The criterion does not lie in whether the subsequent ■ 
agreement is by law required to be in writing, but it lies I 
in whether the original conti act, grant or disposition of 
property the terms of which the subsequent oral agree- 
ment is to rescind or modify, is by law required to be in 
writing. {Mya Bn and Bay^uley^ JJ‘) MA ON BaW 

V. E. P. K. Cheti’yar Firm. 156 I.O. 743-8 
B.R. 37 = A.I.R. 1936 Rang. 188. 

Partition. 

— — S. 92 — Partition — Deed itnres;iitercd — Oral 
evt d ence — Ad mi sst bihty. 

When there has been a partition effected by .i deed 
which IS unregistered, oral evidence is not admissible to 
piove the ^ernis of the partition, although onl> the bare 
fact of paitition may be pioved by such oral evidence. 
{Ba U, J.) MaUNO PE V. U TUN llLAING. 157 I.C. 
974 = 8 R.R. 130. 

Partnership. 

S. 92 Proviso (4) —Partnership — Registered 

agreement — Subseguent agreement modi f yin y[ — Payment 
mad e — Jim deuce of — Ad m issibility. 

Where a partnership is formed in 1921 between I* and 
P> to carry on certain business and undei the terms of 
the contract which are reduced to writing and registered, 
the paitner.^hip is to continue for five years, oral 
evidence to prove that the partnership had, in spite of 
the terms in the contract, been dissolved in June 1922 
and J^ was paid his share of the assets is admissible. 
It is not excluded by S. 92, Proviso (4). (Jachson J.C f) 
NURUL Ma.saN 2/. IMAMBUX, 136 I.C. 874 - I.B. 
1932 Nag. 34 = 14 N.L.J. 179 = A.I.R. 1932 Nag. 42. 

Promissory note. 

See also AGENCY, CONSIDEK.ATION AND ORAT. 
agreement supra. 

" "" S. 92 — I^romissory note — Executant —Evidence to 
shoiv he executed it as surety — Admissibility. 

Under S. 92, it is not open to a person to lead oral 
evidence to prove that he signed a promissory note 
merely as a suiety, when on the face of it it appeals that 
he executed it as a debtor. 8 C, W.N". 101, 5 Kang. 108, 
A.l.U. 1923 Kang. 15; A.I.K. 1924 Kang 300; 24 M.L. 
J. 91, Foil. (Ranirnehar, /.) KhUMAJI (^AJAJI A ('O. 7 / 
Camaji. 6R.B. 284=:148 I.O. 260 = 36 Bom.L.R. 
1197 = A.I.R. 1934 Bom. 39. 

— S. 92 — Promissory note — Executant — It can 
shosv^ he signed as surety. 

One of the executants of a promissory note cannot be 
allowed to let in evidence to the effect that he signed the 
promissory note only as a surety 59 ('al. 106, Kel,on; 8 
('.W.N. 101 and lOl 18 I. C.696, Kef. {I/arrison and 
Agha llatdar, //.) ABDUL HaMID KhaN v. PUNJAB 
National Bank. 147 I C. 785 = 6 R.L. 449=36 P. 
L.R. 259 = A.I.R. 1933 Lah. 965. 

S. 92 — Promissory note— Executant — If can 

shinv. he signed as surety. 

In a suit on a promissory note, it is not open to one 
of the executants to prove that to the knowledge of the 
plaintiff he is only a surety and that he is discharged 
from liability as a surety as, by reason of the plaintiff’s 
conduct, he is deprived of the security against the other 
executant Exceptions allow’ed by tlie Courts of Chan- 
cery in England to the rule of law enacted in India 
under S. 92 of the Evidence Act should not be given 
effect to in this country,. ^Madhavan Nair^ /.) 
Venkatakristnayya V. Karnedan Kothaki. 
1936 M.W.N. 626 = 42L.W.24 = 8 R.M. 59 = 166 I.O. 
827 = A.I R. 1936 Mad. 643. 

Q D.— II— 21 


EVIDBNOB ACT (1872), S. 92— Third parties. 

- S. 92 — Promissory note — Inadmissibility — 

Relief on original consideration — Permissibility. 

Plaintiff lent in 1288 Rs. 20,000 to and two others. 
In 1291 she lent a sum of Rs. .5,000 to to re pay a 
portion of the original loan and D executed a promis- 
sory note tor Rs. 5,000. In a suit on the promissory 
note, plaintiff alleged that cash consideration was paid 
on the date of execution of the note. The promissory 
note proved to be inavlmissible for non-cancellation of 
the stamp and the cash consideration was not only not 
proved, but plaintiff”s agent admitted that nothing was 
paid on the date of e.xecution of the pio-note. Thereupon 
the plaintiff tried to fall Im k on the loan of Rs. 20,000. 

I Held, that the plaintitf could not do that and that the 
! suit should be dismissed. {Oas and Ihuson, JJ') MA 
! Shvve Hpaw r>. i)\VA IlPAW. 6 I.R. (Rang.) 42 ~ 

I 145 I.C. 378 (2) A.I.R. 1933 Rang. 161. 

Receipt. 

! S. 92 — Receipt — P/ act tee of ^sending retcipt^ in 

I advance. 

In India, the piactice of applying for payment of a 
I debt by sending a receipt foi the money is by no means 
! unknown ami is in fact referred to in III. (/) to S. 92 of 
I the P'vidence A»*t. i^Kulioant Sahay ana Rowland, /.) 

! Sripat Sin(; v. .Naresh Chandra Bo.sk. I.R. 1932 
i Pat. 278 -= 140 1.0.104 = 13 Pat. L.T. 645= A.I.R. 
j 1932 Pat. 332. 

i Release. 

I -3 92. Proviso (4)— — Mortgage — Oral 

: release by mortgagee of one item — Agreement with pur- 
j chaser of item before pui chafer- -Admisubility. 

1 There is no law’ in India whereby a release of mort- 
! gage should be in willing and legistered. A contiact 
' of release between the mortg.igor and the mortgagee 
I may require writing under S. 92 (4) of the Evidence Act 
j and may retpiire registration under the Registration Act. 

I Bur the case is different when the contract to release is 
S l)etween the mortgagee on the one hand and a sti anger 
' whc» purchases the properly released after the contiact. 
I Such an oral release is valid. ^Ramesam and Stone, 

\ fj.) MUNUSWAMY MUDALIAR V. CIOVINDAKAJA 
I Chkttiak 58 Mad. 371-163 I.O. 668— 7E.M. 
I 369 = 40 tw. 942 = A.IE. 1936 Mad. 113- 68 
I M.L..T. 91. 

I Scope. 

j S. 92 ~Scopc. 

j Notwithstanding S. 92, evideme c.in be given to 
show that there was really no tr.insaction in existence 
I wdiii’h has been recorded in the document. {'Peh Chand 
I and Monroe, J J.) RaM LaL v. DHIAN SiN(.H. 6 I.R. 
j (Lah ) 122 =145 I.C, (589 - A.I.R. 1933 Lah. 222. 

j S. ’SZ-Scope. 

j The Court in considering whether oral evidence (.an be 
j given or nol has to look to the Evidence Act and the 

* ecjuitable considerations which have influenccnl the 
; English ('ourt.s in like cases have no application in this 

* country. {Rangnekar, J.) Khu.MAM (tAJAI A (’O v. 

, Dam AH. 6 R.B. 284 = 148 I.O. 260 - .35 Bom. L.R. 

I 1197= A.I.R. 1934 Bom. 39. 

Third parties. 

1 — S, 92 — Third parties. 

i S. 92 does not apply when the (jueslion arises betw(ien 

* third parties to the agreement in respect to its construc- 
i tion. {Baker and IJiz’atia, JJ.^ BaSVANT fiOWDAPl'A 
' Z/ Abasalli. 1501.0.6.36 7BB. 8 = 36 Bom.L.R. 
j 168 -A.I.R. 1934 Bom 146. 

i S. 92 — Third parties — Registered lease — Allega- 

i tion by third party that it was a sale — Elvtdence to prove 
1 — Admissibility. 
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EVIDENCE ACT (1872), S. 92~Thlrd parties. ' EVIDENCE ACT (1872), S. 94. 


S. 92 of the Evidence Act is no bar to a person not a 
parly to the iransat.tion {giving evidence to sliow that the 
transai lion wai» not really uhat it purports to he. (S. 
K. iihose, /.) Tk()II.()Ky\ NA'tH GHOSE ik JaJNES 
WAR j»Ai, 152 I.C. 933 -7 R.C. 331-38 C.W.N. 
1001 A. I.R. 1934 Cal. 821. 

" S. 92 — 'I'hini partti‘s—SaU deed — Oral evidence 

l>y person not patty to it — Admissihility, 

A ptM>oii nc»t party to a sale ileed nor the represen- 
tative in interest of any party thereto can let in oral 
evidem.e to establish that it was not executed with 
knowlc'il^e a.ul consent of another as mentioned in sale 
deed. {Dnnktcy, J ) .MaUNO IIyaNk v. MaUNG AUN('. 
NYUN. 156 I.C. 162-7 R.R. 380 -A.I.R. 1935 
Rang. 122. 

Variation of terms. 

S. 92, Proviso (4 )— of terms^C. /. 

L . rout met — Permtssththty, 

A (h I, K. (’ontract i'^ not recjuired l>y law to be in 
writing. If it is not regisieieii, it (.an he Ugally vaiied 
by an oral agreement modifying its terin>. (Prt^adway, 
CJ. and Alniul Qadir.J.) DUkGA I)ATT JAGAN 

Nath r/. WOOD cV Company OK Deehi. I.R. 1933 
Lah. 198 -142 I.C. 413 34 P.L.R. 266 -A.I.R. 1933 
Lah. 453. 

S. 92, Proviso Variation of ternn — Joint 

mort}iade — Oral uf^reement by lohic/i niort^a^iee agreed 
to release co- mortgagor on payment of her share — Ad- : 
misstbility. 

Tlie plaintiif :il(jng with otheis had jointly mortgaged . 
her share in the anceslial property before partition. 
After pai titioii she hiiiU a houscMin the property riioit 
gagetl. T’he inoilgagee claimed the house as accession ; 
to the 11101 tgage. 'I’lie mortgagor itliecl on an agi cement 
wherclry the mortgagee orally agiecd to rele«'ise her as , 
she h.id paid him hci shaie of the mortgage debt. 

/Pel(f that as under the inoi tgage joint lialiility had 
been created the moitgjge sei-urily was indivisible 
T’heiefore any agreemciit between a co-inortgagor and 
tnoilgagee in derogation of the secuiily was iiuulinissilile 
in evideme being oni:; to vary the terms of the otiginal 
agreement. (^Moseiy, J ) 1\IA Tin Shwe AEAGAPPA 
Ghetiiak 157I.C. 126- 8 R.R. 80 - A.I.R. 1935 
Rang. 197.. 

S.92, Proviso (4) — Variation of terms — Mort- 
gage deed — Sub.se(juent ki\tbnndi receipt — Mode of dis- 
chaige provided— l’einii.s*>ible. See MOKTGACrK, j-v/Jra. 
35 C.WN 861. 

S.92, Proviso (4) — Variation of te? ms— Pro- 

note - Of ill iigfe.ment as to mode of payment — Ft oof of. 

An Dial agu tinent by the execut.int of a piomissoiy | 
note that, instead of money being paid, payment shall / 
be made in the form of a transfer of land is not in itself 
satisfaction, but an agreement modifying the terms of ' 
the original conliacls, by substituting payment by means ; 
of a tiansfei of immovable property for p.iyment in cash. ' 
Proviso (4) to S. '>2 dt liars the picxif of any such agree- 
ment by means of mal evidence. A.I.R. 1920 Horn. ' 
ll5; A.I.R. 1919 M.ul S33, Rcl. on.; A.I.R. 1928 Kang. 
Ml, Expl. and Dist. {Jhinkfiy, J.) NACHIAPPA C’HKT- 
lYAU 7. Theivanai. 151 I.C. 398=^7 R.R. 68- A. 
I.R. 1934 Rang. 228. 

Waiver 

■ S. 92 — ll'ait'tr — Alo/tgagi deed — Sttpnlatian for 

default fate ofintetest — Substi/uent oral agreement 
^vatz't ffg default — Proof — Pet mts^i hi I tty. 

A mortgage deed provided for interest at 7j per cent, 
per annum on the pimdpal amount. It further provid- 
ed that the nioitgagor should pay interest at 9 per cent, 
‘per annum in case the mortgagi^r committed default 


either in the regular amount of interest or in the repay- 
ment of the principal amount at the end of two years. 
The mortgagor committed default and the question as 
to the inteiest payable wa.s raised in a proceeding for 
apportionment of the compensation amount for the land 
, acquired. The mortgagor pleaded a subsequent oral 
' agreement whereby the mortgagee agreed to waive the 
default rate of inteiest both for the past and for the 
future, lie also alleged that payments had been made 
in pursuance of the alleged agreement .ind that the 
entile claim for interest had thus been discharged. 

//eld ^ that S. 92 of the Evidence Act was no bar to 
the plea of cli'-charge in pursuance of the ageernent 
being raised as a defence, bcLau'-e tliere was no variance 
of theoiiginal contract bat a mere lemission of part of 
the debt w hen it bec ame payable and the airangement 
is put forward merely as a promise of grace imposing no 
legal obligation; to prubahilize the alleged ac(-eptance of 
, a Ics.ser late of inteiest. The arrangement pleaded was 
sucli as that specifietl in S. 6.> of the Contract Act and 
was admissibhi as evidence of actual leinission and full 
satisfaction, though not as evidence of a hiiuliiig agiee- 
nient to waive his rights. “There is nothing to prevent 
pi oof of actual W'aiver of past breaches, whether or not 
that is in puisuar.ee of a promise to waive or not. A 
promise of grace to waive future lireaehes may be proved 
but, not being binding, is of no value unless pei formance 
has been actually waived. A binding agreiunent to 
waive futuie performance cannot be proved.’' 58 
503, Appr. ; 52 M.L.J. 224, Expl.; 26 M. 195; 27 M. 
368, 30 M. 231; 42 M. 42 (F.R.), 44 K 55 and 55 M.L. 
J. 1, Ref. to. {It'al/are and Stone, J J.) VaiDYA- 
NATHA Kao zf. Kanoappa Cheity. 54 Mad. 889- 
I.R. 1931 Mad. 644=132 I C. 292-33 1 j.W. 617^- 
A.I.R. 1931 Mad. 636 ^61 M.L.J. 566. 

-S. 93 — Coment decree— Comtriu tion — Admissi- 
bility of ezadence. 

A consent decree is still a contract which must be 
construed as such although it has the sanctity of a 
judgment. Only under one set of circumstant'es could 
the pai ties be allowed to give evidence as to what a 
consent deciee meant or to give evidence to assist the 
t'ourt in coming to their conclusion; and that would 
be where there is a latent amliiguity. If ambiguity is 
on the faie of the document itself, evidence is not 
admissible to enabh; ('ourts to construe it. Hence 
where a Court has any dilliculty as to what the decree 
means either by reason of an ambiguous sentence or an 
apparent contradiction arising imt «)f that, no evidence 
is admissible. {IVort.J,) JaHURI l.AL J'. K ANDHAI 
Cai.. 166 I.o. 302- 7R.P. 703 A.I.R. 1935 Pat. 
123. 

— S. 93 — Patent arnhigiiity — Meaning of — Extra- 
neous evidence — “Sir land A' — J f ambiguous. 

Jf there is any patent ambiguity in a document, 
extraneous evidenc'c is altogether forbidden under S. 93- 
of the Evidence Act. And when the language is plain 
and unambiguous it is not permissible to produce other 
evidence to show that there wms a ditferent intention on 
the part of the executant. The words “ sir lands” in a 
document are not at all ambiguous and there no fresh 
evidence is admissible to show that what was meant wa.s 
not sir lands but sir riglits Per Sulatman, C. J. 
{Sulaimau, C.J. and Bennet, Jf) DHANPATTI v. 
Badri Singh 166 I.C. 53-= 7 RA. 1031-193& 
A.W.R. 753 = 1935 R.D. 303 (2)-A.I.R. 1935 All. 

' 729. 

i Ss. 94 and 96 — Sale deed — Language plain — 

i Mistake in boundaries — Area described corrected — 

i Extrinsic evidence — Admissibility. 
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EVIDENCE ACT (1872), S. 96. 

When the langSjage used in a sale deed is plain in 
itself? and applies accurately to existing facts, 
though the boundaries do not correctly describe the plots 
sold evidence is not admissible to show that the language 
is used in a peculiar sense or to show that it was not 
meant to apply to such facts, when the aiea sold is cor- 
rectly described {Rangt Lal^ J.) MT. Ram RAKHI 
Z/. Gauri SHANKER. 6 R.L. 855 = 150 1.0.363=36 
P.L.R. 61. 

S. 95 — Receipt for money recewcd — Meaning of 

— Evidence to explain— Admissibility , 

The question as to whether a document does or does 
not contain an acknowledgment is a fjuestion of inter- 
pretation and rules of evidence applicable to other deeds 
are applicable to a receipt for money So where just 
prioi to the expiration of three years from the date of 
the previous promissory note, the defendant exei'uted 
another receipt fur the amount already received, evidence 
‘is admissible to show that the receipt referred to the 
origin. d consideration. (^//azan.C. j.and Bt^heshioar 

Nath, y.) Behu Ram Chaube v, Sheo Harakh 
Tewari. 8 Luck. 195 = 141 I.O. 298-= I R. 1933 
Oudh 52=9 O.W.N. 1024 = A.I.R. 1933 Oudh80. 

S. 95— S cent it y bond — Construction — Order 

directing security— Reference to— Permissibility. 

The rule that a security bond must be strictly con- 
strued according to its own terms i-^ certainly true W'here 
there is no ambiguity in the terms, but where there is a 
contradiction in terms, S. 95, Evidence Act, allows a 
reference to antecedent circumstance^. Thus where theie 
is any doubt about the true construction of the security 
bond, the bond must be considered in the light of the 
order directing the security to be given. A. I. R. 1932 
P.C. 131, Rel. on ; A. I. R. 1917 P. C. 23 and A. I. R. 
1929 P.C. 34, Ref. {Jack and Bartley, JJ.) MOHEN- 
dra Nath BANEl<JKE7^ svnsii Chandra Chou- 
DHURY Bahadur. 61 Cal. 890 = 150 I.C. 985 (2)= 
7 R.O. 51 = A.I.R. 1934 Cal. 569. ^ 

S. 97 — Applicability— Salc'deed— Ambiguity in 

language — Conflict hetiveen description and boundaries 
of property sold — Extrinsic evidence — Applicability. 

In construing a document, the document must be taken 
as a whole, and if there is inconsMency between two 
parts of it, the case is one of ambiguity to which S. 97 
of the Evidence Act will apply. Where, therefore, the 
language of a sale-deed, so far as the boundaries are 
concerned indicates that the whole of a grove is sold, but 
another part of it referring to the survey number and 
area indicates that only part of it is sold, evidence is 
cleaily admissible to show whether it was meant that the 
deed should convey the whole of the grove or only part 
of it. {Niamatullah, /.) BaNAPHAL SiNGH v. NOOR 
Mahommed. 155 I.C 634 = 7 R. A. 962 = 1935 A.L 
J 664 = 1935 RD. 263 = 1935 A.W.R. 715=A.I.R. 
1935 All. 662. 

S. 97 — Deed of transfer — Identification of pro- 

psrty — Admissibility of evidence — Test. 

If the w'ording of the deed is sufficiently specific to 
identify the property under transfer beyond reasonable 
doubt, no question of taking further eviderice arises, 
even though part of the description may be inaccurate, 
such as the area of the property or the survey number 
assigned to it. On the other hand, if the description 
caniiot be made to apply to any known property in all its 
details, but can be made to apply either to one or other 
of two known propertie.s by eliminating part of the des- 
cription, then further evidence may be taken to deter- 
mine which property has actually been transferred. 
{Beckett, Jf) JhaNDA 7/. MAHANtSiNGH. 1681.0. 

571 = 8 R.L. 281. 


EVIDENCE ACT (1872), S. 101. 

S. 101 — Allegation in plaint — Onus of proof . 

Where a plaintiff comes to Court with certain allega- 
tions it IS f(jr him to establish those facts and the 
affirnulive proposition contended for by the plaintiff 
cannot be establish.^tl by showing that the witnesses who 
depo>ed to a conti adit'toi y iitg.itive proposition on behalf 
of the defendants aie nv)t reliable. {Btsheshwar Nath 
and Nanavutty, JJ.) AN AND B\HADUR SlNtiH 
Deputy Commission!- r, Uarabanki. IR. 1933 
Oudh 184 -- 143 I.C. 568 = 10 O.W N. 412--A.I.R. 
1933 Oudh 242. 

— —3. 101 — Appeal — Error of loioer Court —Onus on 

appellant. 

In appeal, the onus of pioving that the judgment 
appealed from is w'rong lies upon tlie appellant. If all 
he c.in show is nicely balanced calculations whudi lead to 
equal possibilities of the judgment on either the one side 
or the other beicig right, he has not succeeded. {Raza 
and Smith. JJ.) ABDUL BaRI KHAN v. NaSIR AHMAD 
Khan. 150 I.C 330 = 6 R.O. 635 = 10 O.W.N. 201 = 
A I R 1933 Oudh 142. 

S. 101 — Benamt — Onus of proof. 

Where property is purchased in the name of a person, 
the onus of proving that such person is only a benamidar 
and that his name w'as entered not with the idea of con- 
ferring any title on him is on him who makes such alle- 
gation. (Case-law Ref.) {Das and D'lnkley. J f.) Ma 
Khatun 7'. Ma Bi Bi. 149 I.C. 654 = 6 R.R. 304 = 
A.I R. 1933 Rang. 393. 

Ss. 101 and 102 — Consideration — Document 

alleging receipts of payments— Third party denying con- 
sid erati on — On us . 

Though as between parties to a doi iiment the admis- 
sion or proof of execution W'ould shift the omi« on to the 
party denying consideration, yet a person who is not a 
paity to the document in question » aiinot be held liable 
on alleged receipts of payments unless there is evidence 
to prove that the money was actually paid. {Daltp Singh 
and Sale, rj.) SUKHA NAND 7^. MT. SHIV 1)EV[. 
157I.C. 787=A.LR. 1935 Lah. 14. 

Ss. 101 and 102 — Consideration — Sale-deed — 

Failure of consideration— Burden of proof. See DEED 
—SALE-DEED— P'AILUKE OF CONSIDERATION. A.I. 
R. 1934 Pesh. 123. 

S. 101 — Fraud — Burden of proof. 

It is a well-settled principle of law^ that those who 
allege fraud must prove it. {Khaja Mohammad Noor 
and Dhavle, JJ.) SaBITRI ThaKUKAIN v. Mrs. F. 
A. Savi. 12 Pat. .359 = 6 I.R (Pat ) 17 = 146 I.C. 
1 = 14 Pat.L T. (Sup.) 1 = A.I.R. 1933 Pat. 306. 

S. 101 — Fraud — Knoioledge of party defrauded 

— Onus. 

Once fraud is established, the burden of proof is on 
the decree-holder or the auction purchaser, as the case 
may be, of establishing that the person injured by his 
fraud and suing to recover the property has had cleai 
and definite knowledge of those farts which con^^titute 
fraud at a time which is too remote to allow him to 
make the application. {Mittcr, J.) RAMIZ ADDIN 
Basar CL Naimaddi Basar. I R. 1933 Cal. 391 = 
143 I.C. 284-56 C.LJ 570 A.I B 1933 Cal. 339. 

S. 101 — Landlord and tenant — Dispute as to 

existence of tenancy — Initial onus is on tenant. 

The initial onus ordinarily lies on the tenant where 
the existence of tenancy is in dispute. {Niamatullah 
and Bennet, JJ.) RIKHDEO Rai v. GanGA PRASAD 
PaNDE. 6 I.R. (All.) 395=1461.0. 1002 = 14 LR. 
632 (Rev.) = 17 R D 772 = A.I.R. 1933 All. 826. 

S. 101 — I.andl<^rd and tenant — Ejectment — Suit 

foy. — Plea of permanent occupancy-%Onus. 
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EVIDENCE ACT (1872), S. 101. 

The hurcien of proving; a. plea of permanent occu- 
pancy right in a suit for eje(,tment is on the tenant. 47 
M. 337(P.C.), Kfcf. {.Aituntakrtshna Aiyar, /,) (iOPALA 
Kudva V. JuvAPPA Kamphi. I.R. 1931 Mad. 721 = 
133I.C. 369-1930 M.W.N. 874-= 36 L.W. 400 = A. 
I.E. 1931 Mad. 577. 

Ss. 101 to \Q^—~lAmitattoH — Acknowledgment 

saving Inniltition — Burden of proof . 

Pur Bulat man ^ Ac;, C. /. — The onus lies on the credi- 
tor to prove that the acknowledgment to pay a money 
debt was made within time; and it wouhl he contrary 
to the provisions of Ss, 101 to 104 of the h.lvTdence Act 
to reipiire that the harden lies on the defendant who 
acknowledged the liahility. {Snlatman, and 

NtamatnUahs Jf) AliDUh 1\A1'1(,> v, HhxJAN. 53 
All. 963 -I.R. 1932 All. 296-137 I.C. 243 = 1932 
A.L.J. 77 = A.I.R. 1932A11 199. 

■■■■ ■ 8 . - Limitation — Defendant thinkini; that 

suit i^ barred hy f imitation — It is for defindant to 
establish facts that lead to support his plea. 

Where any (jueslion of an action being hai red by 
limitation arises and if the defendant contends that the 
action is so barred, it is ne( e^sary in the circumstances of 
the case, having tegau I to the manner in which the 
plaintiff brings his claim, for the defendant to establish 
such facts as would show that the <iction is in fact 
barred liy limitation, (ll^orf /.) PadHUM I.AI. 7a 
Tuihkni SINGII. 154 I.O. 1043-7 R.P. 518 A.I. 
R. 1934 Pat. 44. 

S. 101 — P/est^ative allegation — Proof of — Onus. 

1'he general lule of evidence is that if in order to 
make out .i title it is necessary to prove a negative, the 
parly who aver.s it must prove the title. Tn some I'ases 
this .dlegation, negative in form, is made by the plaintiff, 
in others by way of defence. The rule applicable to all 
cMses is that where a claim or defence lests upon a 
negative alleg.ition the one asset ting such claim or 
defence is not relieved of the onus probandi by leason of 
the form of the allegation or the inconvenience of piov- 
ing a negative. {Cuba and Baiileyy // ) IlKM 
CHANDUA (iANt’.OPADHY a V MaIM L \b CiANGO- 
PADUYA. 60 Cal 1253 -149 I C. 177 - 6 R.C. 
524- 37C.W.N. 1174=58 C.L.J. 86 A I.R. 1934 
Cal. 68. 

101 — Ob/eetion to onu'^ —Party aetcplini^ 
fan den of proof in O lal Court — // tan eoni plain tn 
appeal . 

When a party accepts the burden of prr«)f laid on him 
by the (’ouit below and undertakes to discharge it l)ut 
f.iils to do so, he cannot in a^ipeal lain round an i say 
that he h.is nut been f.iiily treated in the matter of bur- 
den of proof. {SaL\J^ HlSJl\MP\R Das 7' TliMJ 
Kam. a I.R. 1934 Lah. 1019 (2). 

S. 101 —Onus i mmaterial — -All available ividence 

brought on n'coid . 

It W'ould be idle to .itlach gre.it impoitance to the 
question of onus, when all the .ivailable eviilenre has 
been brought on the lecoul .ind the parties have fought 
out their case on all possible gniuiids. {Almond, J. C. 
and Mir Ahmad, A. f. C .) CHUM LaL v K\I)HA 
DKVI. 153 I.C. 71- 7 R.PesU. 62--A.I.R. 1934 
Pesh. 134. 

S. 101--(?7//^f I in mate I tal — Entire i vide nee 

he foie Ciatit. 

When the entire evidence is once before the ('ourt. the 
rlcbate as to onus of pi oof is purely at ademical and this 
is moie so .it the appellate stage. Question as to burden 
of proof as to necessity in the case of w’idow'’s alienation 
held not to arise. {Guha and Bar^fey, //.) Dkbendka 
N \TH SARMA r . N .GENDKA NATH DUTT. 60 Cal 


EVIDENCE ACT (1872), 8. 101. 

1158 = 149 I.C. 522=6R.C. 602 = 5^3 C.L.J, 181-37 
C.W.N. 1001-= A.I R. 1933 Cal. 900. 

8. 101 et seq — Onus a material — Evidence fully 

adduced. 

The question of burden of proof loses its importance 
where the decision does not wholly rest on it and the 
parties have in fact adduced full evidence at their dis- 
posal. A.I. R. 1925 Cal. 61 and A.I. K. 1929 Lah. 249, 
Kef. {Rama Rao and Srinivasa Iyer, J/.) THIMMIAH 

Z/. Venkafpa. 10 Mys. L.J. 67. 

-S. 101 — Onus immaterial — Evidence tftven by 

both patties. 

Where both parties have given evidence, the question 
of onus is immaterial. {Aetha Ilaidar, J.) MOTI KaM 

ZL OKMCiAb Kkckiykk. 163 IC. 997 = 7 R.L. 493 = 
37 P.L.R. 487=A.I.R 1934 Lah. 936 (2). 

S. 101 — Onus immaterial — Evidence produced by 

both sides. 

The burtlen of proof shift.s as the evidence is develop- 
ed and when both the jjarties produce their evidence the 
question on whom initially the onus lay ceases to be of 
much iinpoitaiiLe because the Court would beat liberty 
to draw such reasonalile inferences as to the fact in issue 
from the evitlence offeied l)y both p.iities. {cViyoji^i and 
Grille, A./.Cs ) Hhan Ji v. (iOVlND. 29 N L.R. 298 
- 149 I.C. 1200 - 6 R N. 264 = A.I R. 1933 Nag. 379. 
S. 101— Onus I mmaferral— I Vhole evidence be fort 

Com t. 

It is not necessary to enter upon a discussion of the 
(jnestirm of onus, where the whole of the evidence in the 
case is before the Couit and it has no difficulty in ai riv- 
ing at a conclusion in respect thereof. (.SV; Lancelot 
Sanderson.) MaHOMED ASI.AM KHAN v. FKROZE 
Shah. 69 LA. 386 = 13 Lah 687 = I.R. 1932 P.C. 
268 - 138 I.C. 770- 36 LW. 441-37 C.W N. 71 = 9 
O.W.N. 882 = 34 P.L.R. 55 = 1933 A.L.J. 491 = 56 C. 
L.J. 330--A.IR. 1932 P.C. 228 = 63M.L.J 694(P.C.) 

' ’"”88. 101 and 103 — Rules governing burden of 

proof. 

1 he ditliculty as to the placing of burilen of proof 
aiises from the fail that the terms “burden of proof, 
uul what is sometimes lennecl '\mus piobandi'' are 
sometimes confused. When issues have been framed on 
the pleadings and the preliminary examination of the 
parties, if they have been examined, the case rests at a 
certain point at which, if no further evidence is led, one 
party has got to lose. On that party is the "'onus pro- 
bamitf' sometimes called the “right to begin,” That 
party has to make out a pnma fane ca^'C which, if un- 
rebutted, will ensiiie sui cess for him. When, however, 
all evidence on both sides has been recorded, a second 
state is reached and this is where the point of view of 

■ the Judge comes in and it is necessary to find where is 
; the buiden of pioof. Tf> determine on whom the burden 

of proof lay it is necessary to ascertain with precision 
i upon what proposition of fact or of law the parties were 
i at variance. {Baiju/ey, /.) MaunG Pe C.’.T.M.N. 

: R. Chkttiak Firm. 6 I.R. (Rang.) 47=145 I.O. 

I 413 = A.I.R 19.33 Rang. 211. 

; S. 101 — Sill fling Of onus — T huinh mark of party 

\ proved— Onus of non payment —Both sides leading evi- 
' dence — Onus immaterial . 

If the thumb mark on the receipt is proved to be that 
‘ of the plaintiff, the burden of proving non-payment 
. shifts to him, and if both parties have led evidence, it is 
I not important on whom the onus lies to begin with. 
'.{HOten, JC) RANfJI lAr, V. Okbi SahaI 1621.0. 
; 240 = 7R.L. 273 = 35 P.L.K. 462= A.IE. 1934 Eah. 
i 542. 

■ — S. 101 — Sue essinn — Exclusion of sister from tn- 
J heritanee — Onus of proof. 
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EVIDENCE ACT (1872). S. 101. 

Where the right of sisters is challenged on the ground i 
that they are excluded in the presence of collaterals, the j 
onus of proving the existence of collaterals lies on those 
who challenge the sister’s right. (^Raza and Smtih^ //•) 

Mahabir Singh 7 ^. Mt. rapha. 150 I.C. 633=7 R. 
O. 27=10O.W.N.424 = AI.R. 1933 Oudh 231. 

— S. 101 — IVtl! — Rxecutton — Onits on ptopounder. 

Where a will is propounded, the ontis probandt is on 
the party who propounds the w’ill. He must prove that 
the will was duly executed and that it was in existence at 
the date of the death of the testator. {C. C. Ghose and 
S,K. Ghose, //) JOTINDRA NVIH KOY CHOWDHURY 
z'. Raj Lakshmi Debi. 6 I.R. (Oal.) 97 = 145 I.O. 
338 = 57 O.L J. 8 = A.I.R 1933 Cal. 449. 

* 8. 101 — Wron^ view as to onn^ — Inter fet ence in 

second appeal . 

If the Judge’s finding is determined only by the ques- 
tion of burden of proof, or on a one sided examination 
of the evidence due to the view taken about the burden 
of proof, then the finding stands in need of revision; but 
if the evidence and circumstances on both sides are duly 
considered, the question of the burden of proof is of 
very little importance. {Gruer, A.J.C PANDURANG 
V. TukaraM. 152 1.0. 441 = 7 R.N. 103 = A.I.R. 
1934 Nag. 253. 

— — S. 102 — Comideratton — Receipt for money 
b arrowed — Dent al . 

Where a person passes a receipt in favour of another 
for money borrowed from him, the burden of proving 
that the money borrowed did not belong to that person 
lies heavily on the debtor. {Macnatr , J.C.) PATIRAM 
ZL Sadasheo. I.R. 1931 Nag. 107 = 132 I.C 469 = 
A.I.E. 1931 Nag.97. 

'-S. 102 — Hand-note — Execution and Constdera 

tion — Onus of proof. 

When the execution of a hand- note is admitted, the 
onus of proving that no consideration passed is thrown 
entirely on the defendant. Hut where the defendant only 
admitted he put in his signature and thumb mark on 
some other document, the onus of proving the execution 
of the hand-note sued upon is on the plaintiff, {Courtney 
Terrell, C J. and Maepherson^ J.') CHULHAI l.AL 
Dass V, KuLDiP Singh. I.R. 1931 Pat. 488 = 134 I. 
C. 632=12 Pat.L.T. 231 = A.I.R. 1931 Pat. 266. 

— S. 102 — Hand-note — Execution — Nature of 

proof. 

Where the execution of the hand-note sutd upon is 
denied by the defendant, the onus that rests on the 
plaintiff of proving due execution comprises proof of 
not merely the identity of the thumb impression but 
that it was put in after the document had been written 
and completed. There is no difference in the application 
of this rule between cases w here the signature or thumb- 
impression on the document sued upon is admitted by 
the defendant or proved by the plaintiff. Very slight 
evidence apart from the identity of the impression may 
suffice to prove the plaintiff’s case but the fact remains 
the onus is still on him. 35 I.C 56; 5 Rang. 527, Ref. 
{Fazl Alt and Scroope, //.) RAMLAKHAN SiNGH z/. 

GOG Singh. I.R. 1931 Pat. 491 = 134 I.C. 635=12 
Pat.L.T. 233=A.IR. 1931 Pat. 219. 

— — S. 102 — Marriage — Validity — Burden of proof. 

Per Sulaiman, C,J, — The burden would lie on any 
party w'ho asserts that any such rules, rites, ceremonies j 
and customs were not observed, to prove not only the | 
omission but also that such rules, rites, ceremonies or i 
customs were absolutely essential and indispensable in | 
the sense that on account of their not being duly per- 1 
formed, the marriage itself was voiil. {Sulaiman, C. J, i 
and Mttkerjt,, /.) Mt. TITLI v. ALFRED ROBERT 1 


EVIDENCE ACT (1872), S. 103. 

Jones. 56 All. 428 = 163 I.C. 733 = 7 R.A. 683 = 
1934 A.L.J. 1129 = 3 A.WR. 70 = A.I.R. 1934 All. 
273. 

S. 102 — Pardanashin lady — Transaction zvit/i. 

It is for the person claiming the benefit from the dis- 
poi«ition of propel ty by the pardanashin lady to establish 
affirmatively that it was substantially understood by the 
lady and was really her five and intelligent act. If she 
is illiterate it must have been read over to her ; if the 
terms aie intricate, they must have been adequately 
explained, and her degree of intelligence W’lll be a mate- 
rial factor, but independent legal advice is not in itself 
essential. A. 1. K. 1925 P.C. 204, Foil. {Sir George 
foivndes,) RaMANAMMA v, ViranNa. I.R. 1931 
PC. 129 = 1931 M.W.N. 609 = 1931 A.L J. 544=83 
Bom.L.R. 960 = 64 CLJ 183-131 1.0.401- 36 0. 
WN 633=33L.W. 757 A.I.R. 1931 P C. 100 = 61 
M.L J. 94 (P C.). 

S. 102 — Setting aside tiansfer — Onus, 

When a plaintiff comes to Court and says that the 
tiansfer he made was not reall> meant to operate as a 
tiansfer, the burden of pi oof is initially on him to show' 
that his allegation is right, for in the absence of any 
evidence on either side, the plaintiff’s suit would fail. 
{Mnkerjt and Young, / /.) AMRIT KUNWAR Gur 

Charan Singh. 6 R A. 503 = 147 I.C. 691 = 3 A. 
W.R. 11 = A.I.R. 1934 All. 226. 

S. 103— Coasideration — Sale deed — Vendor ad- 
mitting receipt of full consideration — Rebuttal— Onus , 
Where the vendor admits receipts of full consideration 
in the sale-deed, the burden lies heavily on him to 
explain the admission and pi(>ve non-receipt of considera- 
tion. 29 All. 184 (1>.C.), Foil. {Bhide and Tapp.J/,') 
MRS. Johnstone v. Gopal Singh. 12 LaU. 646= 
I.R. 1931 Lah. 804 = 133 I.C. 628 --32 P.L.R. 840 = 
A.I.R. 1931 Lah. 419. 

S. 103 — Copyright — Infringement — Certificate 

of registration and books — Value of entries, 

Wheie in a case of infringement of copyright the 
complainant produces his certificate of legistration and 
the book published at the time, and he further testified 
that the book is not the same as that produced by his 
father, the onus lies on the defence to sho\^' that matter 
contained in the complainant's book was also contained 
in the previous book. {Bcnnet, /.) KMPEKOR v. 
Sheo CHARAN Lal. I.R. 1931 All. 433=131 LC. 
866=32Cr.L.J. 814= 12 L.R. 64 (Cr.)- 1931 A.L.J. 
304 = 1931 Cr.C. C09 = A.I.R. 1931 All. 353. 

S. 103 — Exception to general lazv — Person 

flat tiling — Onus . 

Wheie a parly claims an exception to the general 
provision of the law’, the onus lies on him to prove that 
the exception applies. 52 Cal. 121 and 29 All. 292, Ref. 
{Cunliffe, O.C.J, and Baguley, /.) MAUNG SEIN 13a 
V. Mating Kywk. 12 Rang. 66 = 160 I.C. 667 = 7 R. 
R. 2=A.I.R. 1934 Rang. 90. 

S 103—7 Possession — Suit for — Person in posses- 
sion denying title of plaintiff's vendor — Onus. 

Where a suit by a purchaser of property for posses- 
sion is contested by the person in possession on the 
ground that plaintiff’s vendor had no title to the pro- 
perty, the onus is on plaintiff to prove that his vendor 
owned the suit pioperty. {Baguley, J,) ARUNA- 
CHALAM CheTTIAK V. KO Tu Maung. 6 I.R. 
(Rang.) 100= 146 I.C. 445= A.I.R. 1933 Rang. 174. 
Ss. 103 and 106 — Specific performance — Agree- 
ment to sell immov able property — Subsequent registered 
sate — Right of firs*, vendee to specific performance — 
Onus. . • 
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l^y an agreement, dated 26tli November, 1926. the 
defendant No. 1 agreed to ‘sell certain immovable pro- 
perty to the plaintiff. (Jn the 22ri(l IJecemher, 1926, the 
defendant No. 1 Mjld the property to the respondent by i 
a registered s.ile-deed. 

Ileldy in a suit by the plaintiff for specific perform- 
ance of the agreement of 26th November, 1926, (1) 
that although uniler S. 54 of the 'fiansfer of Property 
Act, the phiiiitiff^s agreement for sale did not of itself 
create any interest in or charge on the property, he was 
entitled, under S. 27 (6) of the Specific Relief Act. to 
enforce the agreement against the subsequent transferee | 
of the property; (2) that under S. 27 (/j) of the Specific 
Relief Act (as read with Ss. 103 and 106 of the Indian 
Kvidence Act), the burden of proof primarily lay on the , 
later transferee to bring himself within the exception m 
S. 27 (^) and to establrsh (a) payment of his money, (A) 
his good faith, and (r) absence of notice to him of the 
original contract. (Ar^r./ Thankerton^ llHUP NaRAIN 
Singh (Igkhul Chang Mahton. 61 1.A. 116 = 
13 Pat. 242-1934 A.L.J. 291 = 69 0 L.J. 139=1934 
M.W.N. 206-36 Bom.LR. 421-147 1.0. 1134 = 38 

O. W.N. 393 = 6 R.P.C. 108-3 A. W.R. 410 = 39 L.W. 
363 -11 O.W.N. 330-16 PatL.T. 67-A.I.R. 1934 

P. O. 68 = 66 M.L.J. 266 fP.C.). 

[R. 15 PLT 469(473).] 

- — — «S. 103 — Succession to estate — Proof of relation' 

ship. 

When a person claims to succeed another on ground 
of rtdalionship with the latter, he slumkl Establish not 
only his own relationship with the last male holder, but 
also, pnma fade, that no nearer heirs are alive. Where 
the (a)urt cannot arrive at that conclushjn on the evi- 
dence of the pl.iinlilf, either because he is not in a 
position to speak on the subject or bec'ause his evidence 
is manifestly untrue, it should be satisfied by other 
credible evidence that IK) nearer heir exists before the 
defendant is called upon to substantiate his definite rase 
that he is a nearer heir. Where both parties have ad- 
duced evicltnce, the (juestion of onus loses all importance 
aii<l the (!ourt shoulil lecortl a definite rinding as to 
whether the defendant is the nearer heir. 'I'lie question 
may assume some importance where the (a)iirt has to 
reject the evidence adduced on eithei side as absolutely . 
untrustworthy. In such a cast* the plaintiff’s title can 
prevail only if the Ciuirt is in ii po'^ition to find not only 
that he is related to the last male holder as he alleges, 
but also that no iieaier heir is alive. {Mtamatullah and 
Par fill pa I Sini[/i, /J.) MT. CHUNNAKUNWAK 7\ l.ALA 

Mdkat IIKIURI LAf.. 161 I.C. 338-7 R. A. 140-= 
A.I R. 1934 All. 117. 

— — — S. 105 — Appl icabt I tty- —0 ni( s on accused , 

It is for the accused to piove tlie facts essential for 
the purpose of bringing bis case witbin any of the excep- 
tions. {^Mya lilt and linyivn, //.) NCLA HxSHIN v. 

Emreror. I.R. 1933 Rang. 109 = 144 I.C. 420 - 34 
Cr.L.J. 783 1933 Cr.C. 732- A.I.R. 1933 Rang. 
142. 

S. 105~Ck ari^e of murder — Plea of private 

defence — Burden of pf oof. 

Where on a charge of murder, the accused chooses to 
plead the right of private defence of person and piopeity, 
the Inirden of proving the existence of circumstances 
bringing his ^'a^e W’ithiii one of the several exceptions in i 
the Penal Code, or within any special exception of that j 
Code must lie upon him, ami under S. 105 of the | 
Evitlence Act, the Court is bound to presume the absence 
of such circumstances, {^Srii'astava and Afanavutty^ 

//.) Ramkshwak r . Kmpp:r(ir. 10 Luck, 718 = 
354I.C. 697- 7R.0.488-36 OrL J. 634=1936 O. 
W.N. 311 = 1936 Cr.C. 682 = A.I.R. 1936 0ucili 281. 


— — S. 105 — Criminal trial — Burden of Proof. 

The burden of proof in a criminal trial is always on 
the prosecution, and it is only shifted on to the accused 
in so far as the latter may set up the existence of circum- 
stances bringing his case within any of the exceptions. 
The mere fact that the defence theory is rejected will not 
prove the guilt of the accused. {iVanavuUy and Srnitky 
JJ.) Binda rc Empkpor. 152 I C. 85 = 7 R.O. 177 
= 35 Cr.L.J. 1489-11 O.W.N. 1224 = 1934 Cr.C. 
1348= A.I.R. 1934 Oudh 485. 

• --3. IQ^—Cnmtnal trial — Plea of insanity 
— Burden of proof. 

Where a person accused of an offence pleads insanity, 
the burden of proving that he was of unsouneJ mind at 
the time when he conimited the offence charged, lies 
heavily upon him. {Afanavutty, /.) ONKAR DUTT 
I NiGAM V. Emperor. 163 I.C. 780 = 7 R.O. 386 = 36 
Cr.L.J. 392C2)=1935 O.W.N. 63-= 1935 Cr.C. 228 
= A.I.R. 1935 Oudh 143. 

I - ' ' " — *S. 106 — Defendant intermixing his articles 
with those of plaintiff — Proportion of intermixture — 
Burden of proof. 

Where the defendant intermixes his articles with 
those of the plaintiff, it is within the knowledge of the 
defendant as to what proportion of the articles was the 
property of the plaintiff and what proportion w‘as his 
property and he. being a wrongdoer, the burden of prov- 
’ ing that proportion lies upon him and if he fails to dis- 
1 charge that burden, it must be presumed as against the 
1 defendant that the whole of the articles was the property 
i of the plaintiff and must be taken as the mea'^ureof the 
• plaintiff’s loss, {Courtney-Terrelf C.J and .4 ginval a, 

\ /.) SlTARAM SVAM NaRAIN ISWARl CHARAN 
' SARANtil. 13 Pat. 762 = 151 1.0.942=7 B.P. 142 
; =15 Pat.L.T. 702 = A.I.R. 1934 Pat. 492. 

— — S. 106 — Party having special knowledge — Rtf- 
nsal to go into wtness box --Inference, 

Where .i party does not go into tiie w'ilness-box to 
support his allegations regarding facts which are within 
his special knowledge, there aiises a strong presumption 
against him. {Tck Chand ami Coldstieam^ JJ^ 

Daulat Ram p. Uardhiyan Singh. I.R. 1932 
Lah 502=138 1.0.525 = 33 P.L.R. 207. 

— S. 106 — Party having knowledi^c — Duty to 
appeir before Court, 

It is the duty of a party who has certain facts relating 
; to his case within his personal knowledge to appear 
before the Court at a veiy early stage of the case as a 
, witnes'; and to give evhlenre relating to those facts and 
i submit himself cross examination b) the other side. 
{^Broadway and .4^ha ffaidar,//') MaHOMEH AH I’- 

KAM Ui.LAH Khan v. Dei.hi Motor and Furni- 
: TURK Works. I.R. 1932 Lah. 616 = 139 LC. 712= 
33 P.L R. 906 = A.I R. 1933 Lah. 243. 

. 3.106 — Raihoay Company — Loss of goods in 

; transit — l^roof of time of loss, 

I The moment the ilefault of the bailee is established 
; and the responsibility falls to be determined under 
! 8. 161, Contract Act, the burden shifts on to him to 
j prove that the loss, for which he is sought to be made 
I responsible by the bailor occurred prior to the com- 
i menceinent of detault on his part. When the goods are 
solely under the control of the bailee the fact as to 
when loss, destruction or deterioration occurred is a 
matter speci. lily within his knewledge and therefore the 
burden of proving that the loss occurred at a particular 
time and not subsequently must be on him. (Iqbal 
Ahmad ^ J.) SECRETARY- OF STATE FOR INDIA i'. 

Kesho Prasad Sheo Prasad. I.R. 1932 All. 661 
= 139 1.0. 381 = A.L.J. 788 = A.I.R. 1932 All. 
584. 
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S 106— 

S.* 106 of the Evidence Act (relating to the burden of 
proving fact especially within the knowledge of any per- 
son) only applies to parties to the suit. {Lord T hanker - 
ton,) Maharir Singh v. echini Ramanadhwaj 
Prasad Singh. I.R. 1933 P.O. 49-1933 M.W N. 
357 - 142 I.O. 220(2) = 57 O.L. J. 222 - 37 L. W. 521 - 
35Bom.LR. 500 = 37 C.W.N. 657-A.I.R. 1933 
P.O. 87 = 64 M.L.J. 413(P.C.). 

S. 106 — Suit for mesne profits — /harden of proof. 

In a suit for mesne profits, it the defendant asserts 
that a particular amount and no more ^\as received by 
him, the duty of establishing it affirmatively rests upon 
him, that fact being especially within his own knowledge. 
On his laying before the Courts sufiicient evidence to 
prove that fact, he shifts the burden to the opposite 
party of proving that, more might have been received. 47 
M. 800 and 24 All. 475, Ref. {Venkatasubba Rao and 
Reilly^ //.) Dhanarajagerji V. Parthasarathy 
Rayanim Varu. 57 Mad 49=148 1.0. 356 = 6 R. 
M. 470 = 38 L.W. 714 = 1933 M.W N. 1182 A.I.R. 

1933 Mad. 825=66 M.L.J. 263. 

"3. 106 — Onltnoful assoc tat ton — Membership of 
— CesuUton of — Proof — Presumption . 

Where a person is charged with having been a mem- 
ber of an association declared unlawful by the Govern- 
ment under the Criminal I,aw Amendment Act, the bur* 
den of proof is not on the accused to prove he disconti- 
nued his membership. It is for the prosecution to prove 
he continued to be a member even subsequent to the 
notification by Government. The Act imposes no obli- 
gation on the member to do anything specific to termi- 
nate the membership and so there is no question of 
there being anything especially within the knowledge of 
the accused. {HciHimont, C.J. and Murphy, J.) EMPE- 
ROR V. Shripad Ramchandka. 55 Bom. 484-I.R. 
1931 Bom. 235 = 130 I.O, 27 = 32 Cr.LJ. 472 = 33 
BomL.R. 90 = 1931 Or.O. 177 = A.I.R. 1931 Bom. 
129. 

S. 108— Common catastrophe — T 7vo brothers 

dytnt^ in same catastrophe — No presumption. 

Whe.e two brothers die in the same catastrophe and 
It is not known as to who died first there is no presump- 
tion either of survivorship or of ('ontemporaneoiis death 
In such ca«es the plaintiff must prove his a.ssertion. Tw’o 
brothers died in a fire and the widow of one of them 
sought to succeed to the entire pioperties on the ground 
that her husband being the younger of the two must be 
deemed to have survived the other. 

Held, there w’<xs no such presumption in the absence 
of direct evidence and that the onus of proving it lay 
upon her. (Case-law referreci.) {Nanai'Utty and Smith, 
JJ.) Mt, Neksi Kuar V, Mr. Jwai.a Kuak 9 Luck. 
461 =6 RO. 431 = 148 I.C 781 = 11 O.W N. 267 = 
A I.R. 1934 Oudh 101 

[R. 10 r.uck.92 (F.H.)] 

— “ "S. 108 — Mahomedan Law — Rights of inherttance 
' of missing person — Pt esumption of Mahomedan Laio — 
Appltcabtltty of the Evidence Act, 

The presumption of Mahomedan I. aw that as regards 
property coming to a missing person by inheritance he 
must be deemed to have died at the date of his dis- 
appearance is not a rule of substantive law but only a 
rule of evidence only and as such must be taken to have 
been supeiseded by the provisions of the Evidence Act. 7 
All, 297 and 47 All. 673 Rel. on. {Snvastava, J.) 
AzizuL Hasan v, Mahomed Faruq. 9 Luck. 401 = 
6 R O. 327= 147 I 0. 973^=10 O.W.N. 1264 = A.I.R 

1934 Oudh 41. 

— — S. 108 — Presumption of Kieath — Circumstances 
,fusttfytng inference. 


EVIDENCE ACT (1872), S. 108. 

Where the entry in the khewat showed that a jxjrson 
w*asunheaid of and there was other evidence to show 
that the person had not been heard of for 40 years, held, 
that the presumption as to death could be drawn. 
\Hasan, C.J. and Bt^heshioar Nath. J.) Tl HATH PATTI 
Ranjit Singh. 6 Luck. 407 I.R. 1931 Oudh 
140=1301.0.124 = 7 O.W.N. 1120 14 R.D.672 = 
A I.R. 1931 Oudh 40. 

S. 108 — Presumption of death' — Extent — Factum 

of death at parti cular time - Proof. 

Under S. 108 a presumpli()i\ arises under certain cir- 
cumstances as the fleath of a per^.on, but there can be 
no pre.suinption that ilie saul peistui was dead at a pai- 
ticular time. Where in order to succeed in a .suit it is 
necessary for a person to establish th.»l a particular per- 
son was dead at a paiticular time, he has to piove the 
factum of his death at the said time by afliiniative evi- 
dence either direct or circumstantial. {Snlaifjian, Ag.C, 
J. and Sen, /.) JANGI SiNOH in (iUDKI SiNGH. 
I.R. 1932 All. 626(1)= 140 I.O. 12= 1932 A.L.J. 176 
= A.I.R. 1932 AIL 365. 

S. 108— Presumption of death — Natuie and 

extent. 

Where a person has not been heard of for seven years 
when the suit was instituted, S. 108 comes into operation 
and raises a presumption that at the institution of the 
suit he was dead but no prcsiiinplion arises as to his 
date of death whirh should l)e proved in the same way 
as any other relevant fact. 5 Pat 312 (P.(\), Rel. on; 1 
Lali. 554,Overr. {Broadway, Dal ip Sin ^h and John- 
stone, JJ.) PUNJAB z/. Nath A 12 Lah. 718 -I.R. 
1931 Lah. 857=133 I.O 889 = 32 P.L B. 704 = 
A.I.R. 1931 Lah. 682 (F B.) 

[Ref. and DlS. 10 Luck 92;(F.H.).] 

S. 108 — Presumption of death — Nature of — 

Death at ativ particular point of time — No presumption 
of — Burden of proof. 

Though where a man has not been heard of for seven 
years, there is a presumption that he is de.i(l, theie is no 
presumption that he died or was dead at any paiticular 
point of lime. At what tinu; within that period he (iieil 
is not a mattter of presumption but of evideme and tlio 
onus of proving that the death took place at any parti- 
cular time within the seven year', lies upon the peison 
who claims a right, to tlie establi^'lnnent of whicli that 
fact i.s e^'^ential. W'heie, in a suit for po^^si-ssion of 
ceitain lands, the plaintiff alleged that the suit pr(^peity 
Ijelonged to two bi others, one of them R had not lieen 
heard of for over seven yeais and that the plaintiff was 
his nearest reversioner, 

Held, that it was im unibent on the plaintiff to prove 
by oral and doc umentary evidence at wliat jjartirular 
time V died, wdien succ ession opened out to him, and 
that at that particular time when succession opened out 
to him, he (the plaintiff) was the ne.ircjst reveisiuner. 5 
Pat. 312(P.r.); 110 E.K. 724; A.I.R. 1931 Oudh lOl; 
34 A. 36, 45 A. 466; A.I.R. 1932 Ail. 365; 54 ( al. 1X6. 
47 B. 451; 37 M. 440; 12 Lah. 7lX and A.I.R. P)27 Nag. 
104, and Foil, in order of referenc e, (Smith, Nana- 
vutty and Rachhpal Stn^rh^ JJ.) Ram KaM 7'. NaraIN 
Singh. 10 Luck. 92 - 6 R 0. 694 149 1.0.632 = 
11 O.W.N. 793 = IS R.D. 399 15 L.R. 611 (Rev.) 
A.I.R. 1934 Oudh 298 (F B ). 

S. presumption of death — Scope of . 

Under S. 108, it is not permis'-ible for a (’ourt to 
raise a piesumption that a c.ertain person died at a parti- 
cular time anterior to the proceedings in which the 
question of his death was in issue. The presumption 
can arise only in respec t c)f the fact of his being dead or 
alive at the time of <,hose proceedings. If a person has 
not been heard of for, seven year^, there is a presump- 
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lion of law that he dead; but at what time within that 
period ho died is not a matter of presumption but of 
evidence, and the onus of provinj» that the death took 
place at any parti( uiar time within the seven years lies 
upon the person ^sllo claimed a rif^ht to the establish- 
ment of whi( fi tiiat fact is essential. {Thomas, J .) 
JliSHNc; Sm/MI 7/. SriFX) Govinm. 155 I.C. 954 = 8 
B.O. 52 1935 O.WN. 977 -A.I.R. 1935 Oudh 448. 

S 108 — Sint to fCtcwer possesston — J)eath of 

pnot Aoiiit r — J^arty to fix it within 12 years of tuit. 

Wlitre a person suc.-j to iet.over property from an 
alicMiee on the footing that the previous holder had not 
been heard of for more tluin seven years and was pie 
suniably dead. 

//<•/</, that the suit is governed Ijy Art. 144 of the 
Limitation Act and that the plaintiff should prove that 
tlic last holder nuist have died within 12 years of the 
suit, {nhide, /.) mkmar Khan v. sakhi Maho- 
MVA) I.R. 1931 Lah. 866 1341.0. 97 -33 PX R. 
237 A.I R. 1932 Lah. 45. 

S. 109— Const met I on — '"'Ifaie hcen acting as 

such" — Sini^le instance — If suffiiient , 

A [lerson who obtains a decree foi rent against another 
.ind leali'-oH the rent under it can be piesunied to be the 
landlord of that Other pei son. The woids “have been 
acting as such” in S. 109 of the Evidence Act would 
be applicable even when there is only one single instance 
proved. This would therefore be sufticient to Ining 
about the lelationship of landlord and tenant .so as to 
throw the onus of proving the contrary on the other 
party. {Walsh, Jf) NakaSAYYA ?/. VeekaYYA. 154 
I.O 753 --7R.M. 489 40 L.W. 810 = A.I.R. 1936 
Mad. 268. 

S. 109 — Ti iiufpal and aitent — Cessation of rela- 
tionship — Onus of proof. 

Where there is an admission that the parties stood in 
the relation of principal and agent, the burden of prov- 
ing lh.it tiny have ceased to ’stand to each other in that 
relationship i.s on the paity who alleges such cessation 
of lelationship. {'I'ek {'hand, J) IIlUA Wa/IK v 

Mohammad Ai.i. 167 I.O. 815- A I R. 1935 Lah, 
49. 

S. 110 — Appltcahtl dy — Suit against Cloief nment 

for dcclarati on of title by pet son in possession of land — 
llurden of proof — Her or I .at id Revenue Code, S, 41 (1) 
— Effect of, 

S. no of the Evidence Act applies even in u case to 
which (rovernment is a party. S. 41 (1) of the Berar 
]..ind Keveime (^ode is not ine.'int to lay down a rule as 
to burden of proof at v.iriance with that in S. 1 10, Evi- 
dence Act. It is open to .i defend.'int in a suit for 
declaialion of title by .« peisoii claiming ownership and 
possessir)!! to rely on 41 of the lierar Land Revenue 
Code in proof of his title to the land in suit by showing 
initMlIy that it formed part of a public loacl within the 
last ()0 years; it will then be for the plaintiff to show* 
either that his title rested on a lost grant or that he had 
aapiiied tit/e by adveisc possession for over 60 years, 
(Subhedar, A./.C.) <;()VINI) RlJPCHAND PATfL v, 

Skckki'aky OF State KOR India. 31 NX.R. 232- 
166 I C. 284 = 7 R.N. 176 -18 NX.J. 201 A.I,R. 
1935 Nag. 16S. 

■"■■■■ — 3. 110- -Ih'spu/e as to title to land — Person 
building on it and remaining in possession — Presump- 
tion of title of against ostensible owner. 

Where a person makes a costly building on a site and 
remains in possession thereof for a considerable length 
of time, the presuinpiion is that he had a right to build 
on the land in prefetence to one who is the ostensible 
owner. {Eazl AH and Roxtdarul //.) ZiNDA RAM 
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Madan I.al Ram R UP IMS. 167 I.O. 309=8 B.P. 
103 = 16 Pat L.T, 367 = A.r.a. 1936 Pat 231. * 

S. 110 — Ownership of well — Presumption from 

possession — If rebutted by its user by public. 

Where the defendants who are in possession of a well 
have from time to time asserted their claim to the pro- 
perty as owners, the mere user of the well by the public 
is not sufficient to rebut the presumption of ow'iiership, 
or to rai'se a further presumption that the defendants are 
trustees of the said property. User is evidence of dedi- 
cation to the public, but the question whether such 
evidence is '‘ufticient or not rnubt depend upon the parti- 
cular facts of each case, and where user is equally con- 
sistent with the defendants being owners of the property 
and such user being in the nature of an easement, the 
ordinary presumption which arises under 5. 110 cannot 
be said to have Ije^*!) rebutted by the evidence of user, 
{Ferrets, J.C. and Rupehatid, A,/,C.) IlEMKAJ 
TOTARAM 7C ALT.AHDINO AHDUM.AH. 156 I.O. 892 
-8 B.S. 17= A.I.R. 1935 Sind 133. 

S. 110 — Presumption of ownership — Long pos- 
session, 

U ruler S. 110 the plain riff’s long possession affords an 
initial presumption of his r)wnership. The mere fact 
that the deleiuiarit claimed rent could not defeat the 
presumption of title arising in the plaintiff’s favour from 
the fact that the plaintiff had p.isse.ssion when the Mut 
was instituted. {Hilton, /,') ChaMPAT v, Toti RaM. 
150 I C. 17 = 6 B.L. 831-= 36 P.L B. 64 = A.I.R 1934 
Lah. 324. 

S. Ill— confidence" — Inlet pretation. 

The words “active confidence” in S. Ill indicate that 
the relationship between the parties must be such that 
the one is bound to protect the interest of the other ; in 
order that the law' may be leally protective, the words 
should receive a wider interpretation. (Mukcrit and 
M,c, Chose, JJ,') RENOV Krishna wSadhuichan v, 
Panchanan Sadhukhan. 15910.133 = 8 R.C. 
275 = 40 C.W.N. 46 = 62 C.L.J. 99 = A.I.R. 1936 Cal. 
671. 

; S. Ill — Applicability— Will— Application for 

ptobate — Propounder taking benefit under will — Good 
f at tb — Onus of proof. 

The language of S. Ill of the Evidence Act applies 
to the case of wills. In an application tor pro1)ate by 
the propounder who takes a benefit under the will, the 
onu'' of proving good faith of the transaction is on the 
propounder. It is for him to lemove any suspicion with 
reference to the execution of the will and with reference 
to the due under standing of the will by the executant. 
When what has been elucidated in the cross-examina- 
tion of the propounder does not disclose any circum- 
stance .showing that he actively participated in the 
matter of execution of the will or in giving instruction 
in connection with the contents of the will, the burden 
of proof must be held to have been discharged by the 
propouiuler, especially when there is no evidence 
leiuleied by the opposing party, which might show that 
any undue infiuence was exercised on the executant of 
the W'ill. {Aft tier and Patterson, J J ,) NANDA LAL 
Ganguli DaSaRATHI MUKHERJI. 100 I.C. 71 = 
8 R.C. 394(2)-= 61 O L J. 304 = A.I.B. 1936 Cal. 16 

S. '\\1— Burden of proof— Gift to person stand 

rng in fidtictaty relationship — Onus, 

Where a gift is executed to a person standing in a 
fiduciary relationship to the donor, the donee is bound 
to establish the good faith 6f the transaction. For this, 
the donee may prove that the donor had independent 
advice or that the fiduciary relation had ceased for so 
long that the donor was under no control or influence 
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whatever by showing existence of other circumstances 
sufficient to prove good faith. 52 I. A. 342 — 47 A. 703 
CP. C.), Foil. {Mukerji and Af.C. Ghose, //.) BeNOY ' 
Krishna Sadhukhan v. Panchanan Sadhu- , 
KHAN. 169 I.O. 133-8 R.C. 276-40 C.W.N. 46- ; 
62 C.L J. 99 - A.I.R. 1935 Cal. 671. | 

— S. Ill — Person in position of active confidence — 
Burden of proving hona fides of transaction is on him. ^ 
Where the person holds position of active confidence ; 
ovei the other party to a transaction, the onus of prov- 
ing the bona fides of the transaction is heavily on him. 
{Jai Lai and Monroe^ J/-) LEKH KaJ M r. Meh- 
tabKaur. 147 LC. 968 = 6 R.L. 475-35 PL.R. 
244 = AI.R. 1933 Lah. 861. 

S. Ill — Presumption in case of parda nwma/t — 
Applicability to e7>ery illiterate sooman. 

A pardanashin lady, by reason of her seclusion 
behind the parda, and by reason of the fact that ordi- 
narily she does not have recourse by reason of the said 
custom to take advice from outside independent agency 
is presunied to be one, against whom the petson that 
enteis into any tiansaction with her is deemed to be in 
active confidence. There is no reason why that pre- 
sumption should be extendeil to eveiy illiterate and 
ignorant woman, unless upon the evidence placed upon 
lecord, her position is proved to be one which is really 
similar to a position which a purdanashin lady occupies. 
Unless that is done, there is no wan ant for the pre- 
sumption that in the case of every woman who is illiter- 
ate and ignorant, the presumption must be in her favour. 
20 C. W.N. 63^, Ref. {Doraiswimi Iyer. C. Jf) 
Uakshmi Bayamma z/. Ramchandka Rao. 10 Mys. 
L. J. 217. 

— "'S. Ill — Relation of active confidence — Donor 
and donee — Burden of proving good faith. 

Even where the lady donor is not a strict pardanashin 
woman in the sense necessary to attract the application 
of the rule that projects pardanashin women, still when 
it is established that a transferee is in the active con- 
fidence of the transferor, S. Ill applies, whatevei the 
condition of the transferor may be. Where out of the 
three donees, wdio were brothers, tw'o W’ere the mukh- 
tyais of the l.uly donor and one of them was managing 
her estate and was her principal mukhtyar. 

Held, that he was in a position of active confidence 
and that it was for him and his brothers to establish the 
good faith of the deeds of gift in their favour. A.I.K. 
1929 I.ah. 309, Ref. {Jackson. A. J. C’.') VlTHAL v. 
Narayan. I.R. 1931 Nag. 131-134 LC. 259-A. 
I.R. 1931 Nag 69. 

S. Ill — Undue intluence — Onus of proof. 

Where the fact ot undue influence was not seriously 
disputed, the burden lies on him who desires to show' 
that no undue influence w'as used and the transaction 
was made in good faith. {King and Col lister. J Jf) 
Azizunnissa V. SiRAi Ha.sain. 3 A W.R. 302- 
1934 A L.J. 817-162 I.O . 146-7 R. A. 268-A.I.R. 
1034 All. 607. 

S. XVl—^^Accessr 

The word “access” means no more than opportunity 
of intercourse and does not imply actual cohabitation. 
{Sir George Lowndes.') KaRAPAYa SeRVAI v. Ma- 

yandi. 12 Rang. 243 = 3 A. W.R. 319 = 1934 M.W. 
N. 199 = 38 O.W.N. 427 = 11 O. W.N. 229-1934 A. 
L.J. 260 = 69 C.L. J. 126=36 Bom.L.R. 394 = 6 R.P. 
C. 77 = 147 10. 891 = 39 L.W. 244 = A.I.R. 1934 P. 
C. 49 = 66 M.L. J. 288 (P.C.). 

-S. 112 — Access** — Meaning. 

The word “access” means sexual intercourse and , 
nothing short of it and not merely n opportunity for 
sexual intercourse. (English. cases discussed.) {Venkata- 

Q. n.-II— 22 
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subba Rao, J.) JaGANNATHA MUDALI CHINNA- 
SWAMI Chetti. 66 Mad. 243 = 136 I.O. 36 = I.R. 
1932 Mad. 244 - 1931 M.W.N. 766 = 34 L.W. 424 = 
A.I.R. 1932 Mad. 39=61 M.L.J. 878. 

[F. 66 M.L.J. 279 (281, 2S2)] 

S. 112--“ Acce ss.*' meant ng. 

The w'ord “access^ in S. 112 mean'? actual sexual 
intercouise. A.I.R. 1934 Mad. 310, Foil. {Dalip 
Singh. J.) Umar ud-din v. Ghulam Mohammad, 
160 1.0. 761=8 R.L. 687 -A.I.R. 1936 Lah. 628. 

— S. 112 — ** Access*' — Meaning of — Non access — 

Physical nuapatity of husband to procreate — If 
amounts to — Proof of incapacity. 

“Access” in S. 1 12 of the Evidence Act means effec- 
tive access Physical incapacity on the part of the 
husband to procieate, if established, amounts to non- 
access within the meaning of S. 112 of the Evidence 
Act. But to brand a child born to a wife in a lawful 
wedlock w'ith illegitimacy on this ground of non access, 
it w'ould be necessmy to piove, fiist, the precise age of 
the husband at the date ot conception, anti secondly to 
negative the possibility of piemature virility at that age 
owing to precocious development. When there is lu) 
evidence on which it is possible to arrive at a finding 
as to the precise age of the husband at the date of con- 
ception, non-access based on the alleged incapacity of 
the husband cannot be held to be made out. {Sir John 
IValhs.) BHAGWAN BaKHSH SiNGH v. MAHESH 
Bakh.sh Singh. 159 I.C. 326= 8 R.P.C. 70 = 1986 

M. W.N. 15 = 43 L.W. 7-38 BoxnLR. 1 = 40 O.W. 

N. 360 = 38 P.L.R. 177 = 1935 O.W.N. 1261 ---1936 
A. W.R. 1396- A.I.R. 1936 P.O. 199 = 69 M.L.J. 868 
(P.O.). 

— S. 112 — Burden of proof. 

The burden of showing that parties to marriage had 
no access to each other at any time when child could 
have been begotten is on the person challenging legiti- 
macy of the child, {Sir George Lenundes.) KarapaYA 
SERVAI V. Mayan ui. 12 Rang. 243 = 3 A. W.R. 319 
, =1934 M.W.N. 199=38 O.W.N. 427- 11 O W.N. 

; 229 = 1934 A.L J. 260 = 59 O L J. 126=36 Bom.L.R. 

, 394 = 6 R.P.C. 77=1471.0. 891 = 39 L.W. 244 = A. 
I.R. 1934 P 0. 49 = 66 M.L J. 288 (P.O.). 

S. 112 — Claim against alleged putalive father 

' of her children by married svoman — No proof of non- 
■ access by husband — Order for maintenance not sustain' 
able. 

I Where amairied woman claimed maintenance from 
I the petitioner on the ground that he was the putative 
father of her minor children. 

Held, that as the evidence did not establish non- 
access to the woman of her own husband who lived in 
the vicinity, no order foi maintenance can he passed. 
'{Burn.J) ANGANA ASARI v. NaTARAJaN. 1932 
M.W N. 1217. 

- ’ - "S. 112 — Filiation proved — P resumption of 

legitimacy. 

Apart from S. 112 of the Evidence Act, where a child 
e.stablishes the possession of filiation, / e.. his parentage 
has been acknowledged by his parents and accepted by 
habit and repute, a presumption of legitimacy should be 
made in favour of the child, 10 I.ah, 725 (P.C.) and 
A.I.R. 1927 Mad. 733. Foil. {Abdul Qadtr. J.) 
KiSHEN Singh zc Sadhu. 6IR. (Lah.) 183=146 
1.0. 198 = 34 P.L.R. 914-A.I.R. 1933 Lah. 620. 
— S. 112 — Illegitimacy — ''Access", meaning of — 
Nature of presumption under the section, explained. 

It is open to a party, who disputes a child’s legiti- 
macy, to prove that in point of fact such access did not 
take place betw'een them, as by the laws of nature is. 
necessary for the man t,o be in faa the father of the 
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child; in other wor(l>, it is not the opportunity of access 
that matters bat sijxual intercourse. 

There are two pie^uinptions, one rebuttable, the other 
irrrebiiltable. Fn there is a presumption to start with, 
in favour of the Icf^iiimacy of a child liorn during wedlock, 
in other v\(jrds, (here is a pre*«umption that the husband 
had intercf>mse with the wife at the time the child must 
have been conceived. But this is a rebuttable pre- 
sumption and evidence may be adduced to show that 
then* was in fact no access, that is to say, no sexual 
intercourse. The second presumption is this, if sexual 
intercourse be proved, the law will not permit an 
enquiry w’hether the husband or some other man w'as . 
more likely to be the father of the child, the presump- 
tion to be drawn here becomes an irrebuttable one. 

Where the fact, that the husband and wife 
continued to live near each other and in the same 
village, proved of course that there were opportunities 
of ac cess, the circumstances based upon credible evi- 
dence that the child, whose legitimacy was disputed was , 
born three years after a so-called divorce effected ' 
between the parents by a panchayat consequent upon a 
suspicion of iiiichastity of the mother, would make it 
extremely improbable that they had sexual intercourse 
and the presumption of legitimacy arising from the 
birth of the plaintiff during wedlock would thereby be 
rebutted. A*ao^ J.) SAMUEL 7>. AN- ' 

nammal. 149 1.0. 100-6R. M. 599-A.I.E. 1934; 
Mad. 310= 66 M.L J. 279. 

S. 112 — Legitimacy — Question as to — Evidence of 

impotence — Admissibility. 

Quaere. — Whether on an issue as to the legitimacy of 
a peison, under S. 112 < { the Evidence Act, evidence of 
impotence is adnii.^sible. {Sir George Lowndes.) 
Kkishnavva Kao v. Sukya Kao Bahauur Garu 
1671.0 881=37 Bom.L.R. 852 = 1936 O.W.N 1056 
= 8 R.P.O. 63-42L,W 267=40 C.W.N. 1 = 1986 
M.W.N. 1216 = A.I.R 1935 P.C. 190 = 69 M.L.J. 388 
(P.O.). 

S. 112 — iVon access — Hurdeu and nature of 

proof. 

S. 112 lays a heavy burden on the contesting defen- 
dants of proving or ‘showing^ non-a<'C<\ss but such pioof 
is not tlitter.ent from any other species of proof under the 
A('t, lUiiiely, ‘wdicM after considering the matters befoie 
it, tile Court either believer’ that there w’.is non access, 
“or considers its existence so probable tb.it a prudent 
man ought in the ('ircumstances of the particular case to 
art upon the supposition that it exists.” It is not 
ncsessary — in faci it is not possible in most cases — for a 
party to prove a negative by positive evidence. The 
wdfe had been, for some years prior to the birth of the 
child the paternity of which was in question, living apart 
from her husband in a village aiiout 9 miles from the 
place of ner husband’s icsidence. She was living with 
her paramour, llei husband used occ isionally to go to 
that village to buy cattle. The lower Court held that 
non-access had not been made out. 

ileldy that the evidence was sutlicient to prove non- 
acces.s and that the lower ('ouit erred in holding that 
n )n-access cannot be proved, so long as the parties were 
within reasonable distance of each other, unless there 
was the eviilenre of a witness available who can account 
for every minute of the party's time. Such proof would 
praitically be imijossible. 

/A7</, further, that in a case of dispuced legitimacy 
there is nothing contrary to law in the mother of the 
child, whose paternity is denied, in giving evidence as to 
access or non .ixess Ijy her husband (^Wallace and 
‘Stone, //.) Mayan ni Asari Sami Asari. 55 
Mad. 292 = 135 I.Cf 680 = I.R., 1932 Mad. 164 = 1931 


M.WN. 1278-34 L.W. 884 = A.I.R. 1932 Mad. 44 = 
61 M L. J. 874. 

[F. 60 M.L.J. 283 (285, 286).] 

S. 112— Non-access— Proof— Circumstances from 

ivhtch it can be inferred — Conduct of parties — Hindu 
hmband and 7vife — Non-performance gauna {consum- 
mation) ceremony — Paities living separately and not as 
husband and ivifc — Husband and /us family repudiat- 
ing 201 fe and her child — Inference. 

Ill dealing wiih a question of non-acces, under S. 112 
of the Evidence Act, in the case of a child marriage 
among Hindus, much depends on the question whether 
the case presented on either side is reconcilable with the 
established customs and usages of Hindus as regards 
child mariiages. Plaintiff claimed to be the legitimate 
son of one (IS. The defendants denied that he was a 
legitimate son of C.S. It was proved that the families 
ot the plaintiff’s alleged father and mother weie about 
20 miles distant from each other ; that the gauna (con- 
summation) and thauna ceremonies w'ere not perform- 
ed, because the plaintiff’s mother was discovered to be 
pregnant as the result of an illicit connection, that C.S. 
and his family repudiated the plaintiff’s mother and 
never acknowledgetl the plaintiff as the son of C.S., and 
that both plaintiff and his mother continued to reside in 
the latter’s fathe' 's house and never went to the village 
of C S. It was also neither proved nor suggested that 
the husbanil C.S. could have had intercourse with the 
wife before the ceremony, which would never have 

been permitted by the respective families and was practi- 
cally rendered impossible by the fact that the husband 
and wife lived in villages far apart from one anollier. 

Held, that the defendants had sufficiently discharged 
Uhe onus of proving non-acces under S. 112 and that 
the plaintiff could not be held to be the legitimate son of 
' his mother’s huslxind, (J S, {Str John Wallin.) BhaG- 
: WAN Baksh Singh Mahesh Bakhsh Singh. 
16910.325-8 R.P.C. 70 = 1936 O.W.N. 1261 = 38 
Bom.L.R. 1 = 43 L.W. 7 = 1936 M.W.N. 15 = 40 C. 
W.N. 360 = 38 P.L.R. 177= 1935 A.W.R. 1395 = A.I. 
R. 1936 P C. 199 = 69 M.L.J. 868 (P.C.). 

-S, 112 — Non access — Proof — Husband's evidence 

— Sufficiency of. 

Per M. C. Ghose, J . — The evidence of the husband 
alone is not sufficient lo prove non-access. It must be 
proved by evidence other than that of the husband. 
{Costello ^ M.C, Ghosc and Henderson, JJ.) JOSEPH 
ANTHONY SWICKNNY V. MkRCY BEATRICE CAITIE- 
KINE Swkenny. 62 Cal. 1080-39 O.W.N. 1047 

S. 112- Parties residing at reasonable proximity 

— Child begotten during this period — Legitimacy of. 

The parties to marriage were in touch with each other, 
were residing for a short period in reasonable proximity, 
the wife being in the house of a relative of the husband. 
There was nothing to suggest that she was unfaithful or 
that the parties were on terms of personal hostility. 

field, the burden was on the defendant to establish 
that the plaintiff’s father and mother ‘had no access to 
, each other at any time when he could have been begotten’ 

I that if the plaintiff could have been begotten during this 
! period, his legitimacy was undeniable. {Sir George 
' Lowndes.) Karapaya Servai v. Mayandi. 12 Rang, 
i 243- 3 A.W.R. 319= 1934 M.W.N. 199 = 38 O.W.N. 

I 427=11 OW.N. 229=1934 A L.J. 260 = 59 C.L.J. 

: 126 = 36 Bom.L.R 394 = 6 R.P.C. 77 = 147 I.O. 891 = 

! 39 L.W. 244-A.I.R. 1934P.O. 49 = 66 M.L.J. 288 
; (P.C.). 

— S. 112— PresnmpUon of legitimacy — Onus of 
j proof — Rule — Proof of marriage — Necessity. 

I A legal presum pli on In favour of legitimacy will arise 
1 only if it is proved that there was a valid and lawful 
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marriage between the parents of the person whose 
legitimacy is in question. But the burden of proving j 
such a lawful marriage is on the person who claims to 
be legitimate, anti it he dues not establish that, he j 
cannot lely on the presumption so as to shift the burden | 
of proving the contraiy on to those who allege illegiti- j 
macy. {^Namvutty . 2 nd Tkom.i^^ //•) KaM NaTH v. j 
Deskaj Singh. 10 Luck. 499 ^153 I.O 343=7 R.O. j 
322 = 1935 O.W.N. 25 = A.I.R. 1935 Oudh 80. ! 

— S. 112 — Presumption of legitimacy — Rebuttable ■ 
nature. 

The fact that child is born in lawful wedlock is “con- 1 
elusive piyoof” that it is the legitimate son of its mother’s j 
husband. This, however- is not irrebuttable but it can I 
yield only to positive proof of want of access. If that i 
access is proved, the presumption rebuttable in the first j 
instance becomes at once irrebuttable. {V enkatasubba 
Rao, /.) JAGANNATHA MUDALI v. ChiNNASWAMI 
Cheiti. 65 Mad. 213 = 136 I.C. 36 = I.R. 1932 Mad. 
244 = 1931 M.W.N. 755 = 34 L.W. 424 = A.I.R. 1932 
Mad. 39 = 61 M.L.J. 878. 

“S. 112 — Presumption of legitimacy — Rebuttal — 
Non-access — Proof — Adultery of wife. 

The effect of S. 112 is this: there is a presumption 
and a very strong one, though a rebuttable one, that a 
child born in lawful wedlock is the legitimate child of 
the mother’s husband. When once access or intercourse 
by the husband is proved, no evidence will be allowed to 
show that the child is not the child of the husband, that 
is to say, the presumption to be draw'n becomes an irie- 1 
buttable one. But the Court has m each case to weigh I 
the evidence and answer the question: has that presump- | 
tion been rebutted by proper evidence that such access 
did not take place between the husband and the wife at I 
the time w^hen the child must have been conceived, as by | 
the law’s of nature is necessary for the man to be in fact 
the father of the child ? This is essentially a question 
of fact and must be dealt with as any other question of 
fact is. 61 M. L. J. 874, Foil. Where the parents 
married in 1897, but the wife deserted the husband in 
three months theieafter and lived with a paramour neai 
her husband’s village and the evidence w’as that all 
through she had been living with the paramour and 
there had been no kind of access between the husband 
and the wife, it was held that the presumption as to the 
legitimacy of a son born in 1901 was, in tlie i ircum- 
stances, rebutted, {y enkat a subba Rao., J ) SiVAKAMI 
Ammal Koolyandi Chettiar. 149 I.C. 953 = 6 


C. Ghose and Henderson, JJ.) JOSEPH ANTHONY 

SwEENNY V, Mercy Beatrice Catherine 
SWLENNY. 62 Cal. 1080 = 39 C.W.N. 1047. 

S. W2— Scope — Proof of non-access and not 

impossibility of an, ess ts necessary, 

S. 112 merely requues proof to the satisfaction of the 
Court that the parties had no access to each other ; not 
that there was no possibility of access. A finding that 
there w’as no access is a pure finding of fact. Poulett 
Peerage, (1903) A.C. 395, Rel. on. {Vivtan Bose, A.J. 
C.) MT. Saroo Mali ?>. Yeshwant Narayan 
Mali. 150 I.C. 306 = 6 R.N. 283 = A.I R. 1934 Nag. 
124. 

■ -S. 114 — Accomplice — Evidence — Value of — Cor- 

roboration. 

The evidence of an accomplice is always open to sus- 
picion and has to be scrutinised extremely carefully in 
every detail. Before it can be accepted it must be corro- 
borated by independent evidence connecting the accused 
I or tending to connect him with the crime. Such inde- 
j pendent evidence need not, however, be direct ; it is sufii- 
I cient if it is circumstantial. {^Kendall, J.) GORAKH 
I Nath z/. Emperor. 152 I.C. 934 = 7 R. A. 421 = 36 
Cr.L.J. 206 -4 A. W R. 1288 = 1936 Cr.C. 61 = A.I.R. 

' 1935 All. 86. 

— -S. 114 — Atibi — Evidence of — If most important 
I and coHclusi7)e would be produced by accused or Ins re- 
latives at once. 

Per Young and Col lister, JJ.tn Order of Reference, 
— It is impossible to believe that alibi evidence consist- 
ing of oral and documentary evidence of very great 
stiength and conclusiveness and in possession of accu- 
sed^s near relatives would not have been produced at 
once by the accused or his relatives anil would have been 
concealed till the defence evidence stage in Sessions trial, 
j i^Stilainian, C.J., Young and King, //.) EMPEROR v. 

I Sheo JANAR Pande. 66 All. 354 = 6 R.A. 443 = 

I 147 I.C 238 = 35 Cr.L.J. 364 = 15 R L. 49 (Or.) = 1933 
I A L J. 1573 = 1934 Cr.C. 59 = A.I.R. 1934 All 27 (F 

I B.). 

I — S. 114 — Approver — Evidence of — Caution needed 
I in accepting, 

I The evidence of an approver must be regarded with 
I great caution, because it is evidence given uifder induce- 
I ment of pardon, and the approver under such ciicuni- 
j stances is anxious to gi\e evidence incriminating other 
. persons who are ac<'used. (I Vest on. /.C.) RaM SaHAI 
I V, Emperor. 1935 A.M.L.J. 32. 


R.M. 661 = A.I.R. 1934 Mad 318 = 66 M.L.J. 283. 

"~S. 112 — Scope — Divorce proceedings on ground 

of adultery of wife — Proof of non access — Evidence by 
husband — Admissibility — Rule in Russel v, Russel — 
Applicability in India. 

There is a presumption in law’ that the child of a j 
married woman was begotten by her husband and neither | 
a husband nor a wife is permitted, with the possible i 
object or possible result of proving that a child born to | 
the wife during wedlock is not the child of the husband, | 
to give evidence showing or tending to show that they I 
did not have sexual relations with each other at the time ! 
when the child could have been conceived. This rule as 
enunciated in Russel v. Russel is applicable not only to 
cases in which the legitimacy of the child is directly in 
issue, but also in proceedings instituted in consequence 
of adultery. The rule excludes evidence by the husband 
on the point of non access ; though non-acceas can, 
however, be proved by evidence altundi. The law is the 
same in India as in England ; and the w’ording of S. 112 
of the Evidence Act in in no way conflicts with the rule 
of law as enunciated in Rusje/ v. Russel. {Costello, M, 


1 S. 114—6^ 'ommon course of events — Entry in 

public dotument. 

Under S. 114 the Court may presume that an entry 
in a public recoid made by a public servant was pro- 
perly made {Ktsch, J.) Abheraj Singh Gaya 
Singh. 135 I C. 387 = I.R. 1932 Oudh 35 -- 8 O.W. 
N. 1228 -A.I.R. 1932 Oudh 137. 

’ — “S. 114 — Conflicting presumption— Effect of — 
Duty of court. 

ConHiciing presumptions neutralise each other and 
leave the case at large to be determineil solely on the 
evidence given. {Mitter and McNair, I J.) NaNILAL 
Das V. nutbehari Das. 38 C.W.N. 861. 

S. 114 — Continuity of state of things — Presump- 
tion backwards — Permissibility . 

The rule of evidence is in favour of presuming the 
continuity of things shown ta exist at a prior date. 
There is no rule of evidence by which one can presume 
backwards. {Mitter and McNair JJ.') MANMATHA 
Nath Haldar v , Girish Chandra Roy. 163 I.C. 
170 = 7 R.O. 366 = 38 C.W.N. 763 = A.I.R. 1934 Cal. 
707. 
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S, 114 — Criminal trial — Continunty of state of 

things — Member of aisembly — Assembly declared unlaw^ 
ful. 

No presumption can be made that a state of things 
that once existed continued to exist, when that would 
militate against the fundamental presumption of law in , 
favour of innocence. So merely because a person is ' 
shown to have been a member of an assembly before it 
was (let hired unlawful, he cannot be presumed to have 
continued as a member thereof after it was declared un- 
lawful, because the initial presumption of law is in 
favor of innoi'ence, (^Beaumont » C.J. and Murphy^ J.) ' 
Kmpkkok V . Shuipau Ramchanijra. 55 Bom. 484 
-I.E. 1931 Bom. 235= 130 I.C. 27 = 32 Cr L J. 472 

33 BomL.R. 90-1931 Cr.C. 177 = A.IR. 1931 
Bom. 129. 

S. 114 — Criminal Trial — Discovery of articles ' 

belonging tii murdered person — Inference. 

It IS not correct to say that the Court is not entitled to ! 
draw the inference that the accused committed a murder , 
or was present when it was committed when the accused > 
is found in possession of the property proved to have ^ 
been in the possession of the murdered person at the 
time of the murdet or is able to point out the place or 
places where auch property is concealed and admits 
hav ing Lon( ealed such property and fails to give any 
explanation for the possession of those gcxicls or their 
disposal or such an explanation as can reasonably be 
accepted. 

Ileldy on the evidence, that the accused took part in 
the rnurclei of the deceased. {Beasley, C.J and Reilly, 
J.) Nakayana 7/. Emperor. 66 Mad. 231 = 143 I. 

0. 46 -I.R. 1933 Mad. 261 34 Or.L.J. 481-37 L. 
W. 220 = 1932 M.W.N. 801 = 1933 Or.O, 289 = A.I.R. 
1933 Bom. 26 = 64 M.L.J. 88. 

[DlSS. with ref. to portions. 35 P.L.R. 132 (135). 
R. l‘>33 M.W.N. 242f243).] 

-S. 114 — Cnmtnal Trial — Recovery of blood- 
-stained articles from accused — Inferences, 

If an article stained with human blood is recovered 
from the possession of, or a place pointed out i)y, the 
accused, the case against him becomes very strong and 
he has to explain away that point. Ikit where the prose- 
cution fails to establish, which it is its duty to do, that 
the stains on the articles are stains of human blood, the 
Court would not be justified in drawing an inference that 
the stains are of human blood. No such presumption 
can 1)6 drawn against the accused. {Nanavutty and 
Rachhpal Singh, /J.) IMAMUHDIN V. EMPEROR. 

lOLuck. 131 = 7 R.O. 70 = 150 I.C. 862 = 35 Cr.LJ. 
1154 = 11 O.W.N. 950=1934 Cr 0.1199 = A.I.R. 1934 
Oudh 388. 

S. 114 — Criminal trial — Diuoi'ery af blood- 
stained cloth in houfe of accused — Presumption. 

The fact that cloths with blood-stains are discovered I 
in the house of the aveused in a murder trial does not 1 
entitle the Court to make any presumption against the j 
accused as to his guilt oi as to the stains lieing of human I 
blood, though the cloths admittedly belonged to the i 
decreased. If the prosecution proves that any stain of ! 
human blood is found on the cloths, the accused might ! 
be called on to explain the fact, but w’hen the prosecu- ‘ 
tion tailed and there was no evidence to prove that the 1 
stains were of human blood, the Court is wrong in ! 
making a presumption. {Nanavutty and Rachhpal 
Stngh,j/.) Hhagwati Prasad t/. Emperor. 161 

1. C. 274 = 7 RO. 99 = 36 Cr.L.J. 1266 = 11 O.W.N. 
969 = 1934 Cr C. 1169 = A.LR. 1934 Oudh 373. 

' S. 114 — Criminal tnal — Unlawful association 
. — Presumption of continued membership after declara- 
tion by Government^vPropriety, 


EVIDENCE ACT (1872). S. 114. 

It is not right to presume from the fact that a man is 
a member of an association when it is lawful, that he 
continues to be a member after it is declared unlawful. 
This is not a matter of piesumption; there must be evi- 
dence of continuing membership. {Beaumont, C.J. and 
Murphy, /.) EMPEROR v, DHARMANAND KOSAMBI. 
I.R. 1931 Bom. 303 = 32 Cr.L.J. 725 = 131 1 C. 476 = 
33 Bom. L.R. 333=1931 Cr.C. 347 = A.LR. 1931 
Bom. 203. 

S. Discharge of obligation — Presumption 

of f let — Mortgage deed end or sed by mortgagee as fully 
satisfied — Presumption of satisfaction. 

Under S. 114 there is presumption that when an in- 
strument of obligation is in the hands of the obligor, the 
obligation has been discharged. The presumption is 
stronger when the instrument of obligation bears an in- 
dorsement of full satisfaction made by the mortgagee 
himself. Anybody dealing w’ith the mortgagor would 
b^ perfectly justified in acting on the footing that the 
debtor gained the document in a perfectly honest manner 
by discharging his obligation. The creditor who puts 
the debtor in that position by his failure to take the 
necessary piecautions against the risk of fraud being 
cuminitted by the latter must bear the consequence of 
his own negligence. {Niyogt, A J^Cf) RaNGAPPA 
Gangappa Sykd Imamuddin. .30 N.L.R 196 = 
164 I.C. 904 = 7 R.N. 170 = A.LR. 1934 Nag. 29. 

S. 114 — Evidence Act — Document — Ancient 

documents — Non-production of original — Power of 
Court to presume genuineness from proved facts. See 
Evidence act, S. 90. 159 I.C. 780=1936 O.W.N. 
1376. 

S. 114 — Docu merit — Execution — Ad mi sst on of 

execution on blank paper — Inference, 

Where it is showm either by proof or admission that the 
thumb impresvsion on the suit hand note is that of the 
defendant but the defendant alleges that he put in his 
^ impressions nly on a blank piece of paper, no presump 
tion of any kind can be raised in favour of the plain- 
tiff under this section. l^Iven assuming it is one of 
I those cases contemplated by the section, the section is 
, only permissible and not mandatory; the Court may 
' having regard to the circumstances and to the 
evidence let in to rebut the plaintiff’s case, refuse to 
raise any such presumption. 50 All. 145, Dist. (Fazl 
Alt and Scroope, //.) RaMLaKHAN SINGH v. GOG 
Singh. I.R. 1931 Pat. 491 = 134 I.C. 636=12 Pat. 

L. T. 233 = A.I.R. 1931 Pat. 219. 

— — S. Document ---Unstamped copy of instru- 

ment — Secondary e^>i deuce — Presumption as to original 
being stamped. 

Where a party pioduces an unstamped copy of an 
instrument by w'ay of secondary evidence, the Court 
may in the absence of contrary evidence presume that 
the original was stamped. (English decisions on the 
point considered.) {Beasley, C.J. and Cornish, /.) 
KOKfA Kl SAHIBA V. ABDUL WaHAB SAHIB. 1932 

M. W.N. 432. 

S. Effect, 

The effect of S. 114 is to make it perfectly clear that 
courts of justice are to use their own common sense and 
experience in judging the effect of particular facts and 
they are to be subjected to no technical rules whatever 
on the subject. {C, C, Chose, A,C,J, Costello and Mallik, 

I //.) Sarat Chandra Dhupe v . Emperor. 161 

,1.0. 473 = 7 R.C. 133 = 36 Cr.L.J. 1335=A.I.B. 
! 1934 Cal. 719 (F.B.). 

' — — S. 114 — Husband and wife — Property in wife's 
1 name — Betiami — No presumption of. 

I The mere fact of ^marriage raises no presumption with 
1 regard to any property standing in the name of a wife 
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that the beneficial interest muat be in her husband. 
Before any such presumption can arise there must be 
some evidence adduced to indicate that the property did 
not really belong to the wife, but in fact to the husband 
though standing in the name of the wife. {Costello^ /.) 
SHIB KUMARI DaSSI v. SUBUDHI TaTWANI. 140 I. 
C. 678 = LR. 1933 Cal. 24 = A.I.R. 1932 Cal. 829. 

■■'8. 114 — Judicial acts — Court* s proceedings — 
Presumption as to legality. 

A presumption arises under S. 114 as to legality and 
corrrectness of a Court’s proceedings. Where a Judge 
signs a decree, the presumption is that he has satisfied 
hiiii5>elf that it had been ptepared in accord.rnce with 
the judgment. {Raza and All sop, JJ) KaOHUHIR 
Singh v. Rani Rajejihwari Devi. 9 Luck. 90-6 
I.R. (Oudh) 102-146 I.C. 310-10 O.W.N. 884.- 
A.IR. 1933 Oudh466. 

-* S. 114 — Judicial acts — Delivery of symbolical 

possession by Couit — Presumption as to formalities 
having been complitd with. 

It must be assumed that a process issued by the 
Court and accepted by it as having been duly served 
WAS served in the manner piovided by law with all the 
formalities laid down for the service theieof and the 
burden of proving that the formalities were not complied 
with is on the defendant. Where the report states that 
symbolical possession was delivered, in the absence of 
anything to the contrary it may be taken that the 
requisites as to fixation of warrant had been complied 
with. {Addison, J.) CHAjjU 7J. KiRPA RAM. I.R. 
1931 Lah. 633-132 I.C. 181-31 P.L.R. 1001. 

3. 114 — Judicial acts — Service of notice — Pre- 

sumpti on — Extent. 

The decision of the Pi ivy Council in Jttendra Nath 
Ghose V. Man Mohan Ghosc, 57 I. A 214, seems to l.iy 
down that in the absence of evidence to the contrary it 
has to be presutneci that the procedure laid down by 
Ss. 12 and 13. B. T. Act was duly followed and that 
proper statutory notice was given of the encumbrances 
and execution sales. The decisions of Indian Courts 
such as 32 C. 1107 may have to be leconsidered in view 
of the pronouncement of the Judicial Committee. Pre 
sumption as to due .service of notice under S. 69 of the 
Bengal Embankment Act, 1882, consideied. {Mittef 
and Pearson, JJ.) SaSI Sekhak Sen Bi.SWA.S v. 
Maharaja Bir Bikram Kishore 69 Cal. 265 - 
I.R. 1932 Cal. 270-137 I.C. 147-36 C.W.N, 1239 
-A.I.R. 1932 Cal. 267. 

‘3. 114 — Judicial record — Recerd made by Judge 
— Correctness — Presumption . 

Theie is a presumption under S. 114 of the Evidence 
Act in favour of the correctness of the record by a Judge 
in the judicial record. Where the appearance of a legal 
practitioner had been noted by the Judge in his own 
handwriting but the legal pr<actitioner denied his appear- 
ance, such denial being neither supported by the record 
nor proved l)y any independent evidence, 

Held, that both on principle and authority it is the 
record made by the presiding Judge that is conclusive on 
the point and not what the practitioner chooses to state 
after four years. {Mahadevayya, C.J. and Shankara- 
narayana Rao, J.) B. SklNlVA.SA IYENGAR, In the 
case of. 12 Mys.LJ. 311 = 39 Mys H.O.R 461. 

'S. 114 — Legitimacy — Presumption — Failure to 

prerve marriage. 

Where there is no evidence of marriage, legitimacy 
cannot be inferred by mere presumptions. {Milne, J. 
C. and Rup-hand, A.J.C.) KaRAMALISHAH v. HUS- 
sainali.shah. 26 Sind L.R. lll==f.R. 1933 Sind 19 
= 140 I.C. 724-= A.I.R. 1932 Sind 137. ! 


EVIDENCE ACT (1872), S. 114. 

— — S. 114 — Mortgage — Attestation — Presumption 
legarding witnesses signing after mortgage* . 

Where there is nothing to suggest that the attesting 
witnesses signed after the mortgagor, the ("ouit can rely 
on the presumption under S. 1 14 of the Evidence Act 
and hold that they signed after the mortgagor. [Joik, 
J.) Radh.anath Chakra b ARTY v. Nagendra- 
NATH CHAKKAB.AK'll. I.R. 1931 Cal. 879-134 I.C. 
767 - 53CL J 586=- A.I.R. 1931 Cal. 806. 

S. 114 — Ofiictal acts — Notification under Lonil 

Poa rds Act — V altdi iy — Presum pit on . 

An action taken by a properly t.onstituted authoiity 
should alw'ays be held to he legal unless it is demons- 
trably not so. When therefore a iice mill is notified 
uiuier S. 193 ( 1), Coc.il Bo.'rds yAct, it must lie taken 
that the Piesident of the Panchayat Board issued the 
notific.ition in conformity with the law' ami c.mnot be 
said to be invalid. A.I.R. 1924 Mad. 375, Kel, on. 
{iralsh. /.) President, Union Board, .Aeandgr 
v. Balakrishna Reddiak. I.R. 1932 Mad. 594 (1) 
-138I.C. 683(1) = 33 Cr.LJ. 665 (1)-1932 M.W. 
N. 720=1932 Cr C. 512-= A.I.R. 1932 Mad, 608. 

S. 114 — Official arts — Presumption regarding , — 

P) esenttng document to Sub Registrar , 

There is .i presumptifui in law' that all official acts aie 
regularly pei formed and when a document is .lucepteil 
by the Suh Registrar as duly piesented, there is an initial 
presumptiim that the document was duly presenti'd and 
that the person presenting it was duly aulhoii/.ed to do 

so. {Hhide, Jf) Mahomed c:hii<agh ?/. Faita. 16 
Lah. 694= 6 R L. 519 - 148 I.C. 209 = 06 P.LR. 526 
-A.IR. 1934 Lah. 462(2). 

S. 114—/ ^aity not gtznng evidence — Inference, 

The petitioner not giving evidence though he was 
, the best informed person about the matter, may be taken 
■ as an indication that he could say nothing convincing to 
support his case. {Addison and Monroe, J J.) PURAN 
Das Chela v. Kartar Sing.h. 161 I.C. 32 = 7 R L. 
104 = 36 P.L.R. 280 = A.I.R. 1934 Lah. 398. 

I S 114 — Party not giving evidence — Matter 7Vith' 

; tn party^s krtinoledge — Inference. 

j Failure of party coming forw'.'ird with a case to give 
, evidence on matters within his knowledge, ought to lie a 
I weighty factor, when the value of the case put foiwaid 
i on his behalf is ai>piaise(l. {.dddison and Monroe. JJ.) 

IIISHAN DA*> (iURBAKH.SH SIN(HI. 6 R.L. 626 = 
j 148 I C. 46-A.IB. 1934 Lah 63(2). 

I — S 114 — Pill tv not gi7'tng evidence — Suit for 
I breach of unit ract — Defendants deny in any kiioiuled ge 
of contract — Defendants not going into 2vit ness- box — In- 
i ference. 

Wlieie in a suit for damages for breach of a contract 
the dt*fcndants totally (huiy any knowledge of the con- 
, tract on which the plaintiff b.ises his smt, it cannot be 
said that there were any facts pei uliarly within the 
defendants' knowledge and yet they had failed to go into 
j the witness-box to depose those facts; and no adverse 
; inference can be drawn therefrom. {Phide, J.) KaN- 
' HAYA LaT. BiSAKHI RAM BlSHKN DA.S MeWA RAM. 
149 I.C. 1119 = 6 RL. 801-= A.I.R. 1934 Lah. 59. 

1 S. 114 — Presumptions of fact - -Duty of Court to 

' have regal d to knmon facts. 

In making presumptions of fads from evidence, a 
, Judge or a jury shoukl always have regaid to all the 
known facts of the case. To attempt to isolate a parti- 
. cular fact or group of facts from surrounding circum- 
stances and to discuss the logical inference is out of 
place in a judicial decision. {Beasley, C.J. and Reilly, 
/) Narayana v. Emperor. 66 Mad. 231 = 143 
I.C 46= I.R. 1933 Mad. 261 =37li.W. 220 = 34 Cr.L. 
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J. 481 - 1932 M. W.N. 801 - 1933 Cr.C. 289 = A.I.E. 
1933Mad. 233--64 M.L.J. 88. 

S. Inference— Dis*tnctio}t. 

A presuiDpiioti and an inference are two diffeient 
thing-^ and should not be confused with each other. 
Uort IVilhams and Jack, JJ.) ISTAHAK KHONDKAR 
z'. Emi'KKOK. 62 Cal. 966 - 162 I.C. 927-37 Cr L J. 
701 - 8 R.C. 665 - 39 C.W N. 620. 

S. 114 — R cl tilt on — Child born in India — Pre- 

suniption *eiiardin^ reltgion and status 

A child boin in India must under ordinary circum 
stances lie presumed to have his father’s religion and 
his corresjxjnding civil and social status. 14 M I. A. 
309, Foil. {Nanavutty /.) MAHOMLD AZIM KhaN 
7/. Raja Saiyid Mahomkd S a da at Ai i Khan. 136 
I.C. 642-'- 1 R. 1932 Oudhl30-8 O.W.N. 349-=A.I. 
B. 1931 Oudh 177. 

-S. ll^—lVttncss— Discharge of duty—Premmp' 

tion regarding. 

The presumption that a particular witness has dis- 
charged his duty piopeily is a presumption which the 
jury ‘may make* and not one which they ‘must make*. 
The Evidence Act makes no such presumption that 
‘a witness should be believeil when deposing on oath.* 
i^Ranktn, C.J., Graham and Mailt JJ,) EmfkROR’ 
7 /. Tazem Ai.i. 68 Cal. 1095 -135 I.C. 727 = 33 Cr 
L J. 196 -LB 1932 Cal. 136-1931 Cr.C. 1060 = A.I 
B. 1931 Cal. 796. 

S. 114, 111. (a)- Criminal trial — Offence under 

S, 243, /, P. Code — Dtscotery of counterfeit coins — Prc' 
sumption. 

Where ceitain silvei pieces of the size of a lupee were 
found along with lounlerfeit rupees, all beaiing the same j 
year an<l it was sIkiwii that all the coins weie concealed 
under bhum in a lucked rocim, of which the accused had 
the key. 

Held, that S. 114 of the Evidence* Act created a pre- 
sumption of guilt against the act used and that he w’as 
liable to be convicted iindei S. 243, I.I’.Code. {^Raza and 
Smith, Jf.) Emperor v. Sangkam. IB. 1933 Oudh 
167- 143 I.C. 152 -34 Cr.L.J. 546 (2) 9 O.W.N. 
1198 -1933 Cr.C. 113- A.I.B. 1933 Oudh 85. 

S. U4,I11. (a) — Criminal trial — Person found 

with stolen property — Presumption. 

Wheie .1 person is found in possession of stolen pro- 
perty shortly after it was stcilen, the Couit may presume 
under 1 14, 111. {ji). Evidence Act, that he i^> a thief; 
the piesumption however is not to be made invariably. 

A Sessions Judge cannot tlierefore expunge the charge 
under S. 379, without going into evident e {Niarnatul- 
lah,J) Emi*KKOr 7/. ZaHIK Nat. 16010. 558=7 
BA. 4 36 Cr.L.J. 1092=1934 Cr.C. 524- A I B. 
1934 All. 456(2). 

S 114, 111 (a) — Criminal trial — Possession of 

U'lvcls of murdered perum — Inference from. 

The possession by «in .ictused peison of jewels belong- 
ing to a nmrdeied person, if unexplained, is presumptive 
evideiu e that he was the muiderer as well as the thief. 
{Mahadevayya. C, J. and Shankaranarayana Rao^ /.) 
Ram '\ 77. Government of Mysore. 12 Mys.L.J. 
353 39 Mys H.C B. 996. 

• S. 114, 111. (a) — Criminal tnal~~^Possc'5sivn of 

stolen i^ood^. j 

A man who is in possession of stolen goods soon after | 
the theft may be presumed to be either the thief or has j 
received iht* g»)(K!s knowing them to be stolenninless he i 
can account fur his possession. In order that this pre- 
sumption may be raised there must be possession by the 
person against whom it is to be raised of recently stolen 
goods. Mere physicJl relation ar^'ising from the posses- 


I EVIDENCE ACT (1872). S. 114, 111. (a). 

■ sion of the object is insufticient to amount to possession 
which connotes control over the object possessed.- The 
possession of the stolen property should be exclusive as 
well as recent. 6 Bom. 731, Rel. on. {Mya Bit, J.) 

\ rajalingam 77 . Emperor. 149 I C. 31 = 6 B.B. 300 
= 35 Cr.L.J. 994 = 1934 Cr.C. 512=A.I.B. 1934 
Bang. 80. 

S. 114, 111. (a) — Cri mi nat trial — Posst. sst on of 

stolen goods — Explanation by the accused — Onus of 
proof. 

Under S. 114, III. (a), Evidence Act, the Court may 
presume that a man who is in pos.session of stolen goods 
soon after the theft is either the thief or has received 
the goods knowing them to be stolen unless he can 
' account for their possession. If he so gives an account 
of his possession which may reasonably be true, though 
I the jury may not be convinced of its truth, he must be 
acquitted, because the burden of proving guilty know’- 
ledge is always on the Crown. The onus never passes to 
the accused. {^Lort Williams and Jaik, J J-) I)AUD 
' Shaik 77 . Emperor 62 0 L.J. 257 = 40 OWN. 159. 

S. 114, 111. (a)~ Criminal trial — Possession of 

\ stolen goods — "Soon after theft' — Duration of period — 

; Test. 

I It is not possible to lay down any maximum period 
I w'hich will apply to all cases of possession of stolen pro- 
peity. The jury can deciile, having regard to the nature 
of the articles, whether they were recovered soon after 
the offence. {Pakenharn Wahh, Jf) AziZ KHAN 
Sahib 77 . Emperor. 1932 M.W N 862. 

I S. 114, 111. (a) — Criminal trial —Possession of 

dolen property 

When a man is found to be in possession of stolen 
property, he is only presumed to have committed theft or 
knowingly leceivcd stolen property. The presumption 
; does not extend to the offence of house-breaking under 
S. 457 of the Penal (‘ode. {^lyoraisamt Iyer , C. J, and 
' Rama Rao, J.) VENKATASWAMY v. GOVERNMENT 
OF MYSORE. 9 Mys.L.J. 25. 

S.114, Ill.(a)-C ft int rial trial — Po ssessi on of 

stolen property after six months — Presumption. 

Where six months after theft, some of the stolen goods 
! are found in the possession of the accused, it is not possi- 
ble to rely upon the piesumption in 111. {a), S. 114, owing 
to the length oi time w’hich elapsed between the theft and 
, the finding of the gf) 0 (ls in the possession of the accused. 

, The most th.il can be said is that it is auspicious that 
I this man should have been found in possession of goods. 

\ {^Lort Will tarns and fack, f J jA(iNARAIN TEWARI 
j V. Emperor. 158 I.C 840 = 8 B 0. 219 = 36 Cr.L.J. 

I 1466 1935 Cr.C. 1072 = A.I.B. 1935 Cal. 680. 

: S. 114, 111 (a) —Criminil trial — Possession of 

j stolen property after nine months — Presumption. 

' The possesh.ion of stolen property even if accompanied 
i by a failure to give an account as to how' such possession 
w'as acquired, laises only a probable presumption and 
not a strong presumption of knowledge. 11 160, Rel. 

Where, therefore, a missing animal is traced to the 
; possession of a per>on charged with an offence under 
is 411, I. P. C‘ode, about nine months after its loss, the 
‘ accused cannot be said to be in possession of stolen goods 
' soon after the theft, and if nothing else is brought home 
against the accused, the presumption should not be 
applied. {Dhavle. /.) SUCHIT AHIR v. EMPEROR. 

I.B. 1931 Pat. 208= 130 I.C. 800 = 32 Cr. L J. 614 = 
12 PatL.T 350 = 1931 Cr.C. 205 = A.I.B. 1931 Pat. 
86. 

S.114. 111. (a)- Criminal trial — Possession of 

stolen property — Proof 

In order to justify* a presumption of guilt under S. 114, 
III. («), the possession of ths- accused in respect of pro- 
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EVIDENCE ACT (1872), S. 114, 111. (a). 

perty proved to have been stolen must be definitely estab- 
lished, The stolen property consisted of 19 head of 
cattle and the only evidence for the pmsecution was that 
tlie cattle were found in an open place not enclosed by 
hedge or covered by any roof, but it was not ilefinitcly 
proved how fai away trom the accused’s house they were 
found. 

Held, that the possession of tlie stolen cattle had not 
been so brought home to the accused as fail ly to raise 
the presumption justified by 111. (/z) to S. 114 and the 
accused was therefore entitled to the benefii of doubt. 
{^Ferrrs, J. C. and RitpcJia7iii^ A.J ,C ) GUL SheRU 7\ 
EMFKROR. 141 I.C. 537-I.R. 1933 Sind 68-34 
Cr.L J. 163-1932 Cr.O. 795 -A.I.R. 1932 Sind 180. 

S. 114, 111. (a) — Cnmtfial trial — Possesstoft of 

.stolen properties — Stolen properties pr odnced by accused 
— Presumption, 

Where die accused produced from his own house two 
items of stolen property ami from a hole in the ground 
near his ow'n house produced two other items. 

Held^ that the presumption may be drawn under S. 1 14 
111. (rz) of the Evidence Act, that the accused dishonestly | 
received the stolen properties knowing them to be stolen, 
though it coukl not be presumed that he was actually 
concerned in the burglary. {Burn, J.) PUBLIC PRO- 
SECUTOR z/. KUDIMBATCHA Kgwthen. 1933 M.W. 
N. 325. 

S. 114, 111. (a) — Criminal trial — Possession of 

stolen thinpts — Inference as to stnilt. 

Where the accused was found in possession of the 
stolen property a couple of hours after the commission 
of the burglary. 

Held, that III. (rf) to S. 114 of the Evidence Act 
applied and the accused could be c aivict^^d undei S. 457, 
I. P. Code. (iVanavutty, J) JAI NAKAIN v. EmpekOR, 
I.R. 1933 Oudli207 = 143 I.C. 835-34 Cr.L J. 649 

(1) =10 O.W.N. 47 --1933 Cr.C, 238-A.LR. 1933 
Oudh 117. 

S. 114, 111. (a) — Criminal trial — Presumption 

astodacoity — If can be presumed from possession of 
stolen goous. 

The provisions of S. 114, III. (a) of the Evid- 
ence Act, do not entitle the Court to presume the know^- 
ledge of dacoity or dacoits w liich is required for a 
conviction under S. 412, Penal (>)de, iiieiely from the fact 
of possession of recently stolen goods. The evidence 
relating to the concealment ot the stolen goods is sultici- 
ent to prove guilty knowledge, and a presumption can be i 
made that the accused received the goods knowing them j 
to be stolen. {Lort Williams and Jack, J J ISTAHAR ! 

Khondkar V, Emperor. 62 Cal. 956-162 1.C.' 
927-37 Cr.L.J. 701-8 R.C. 666 = 39 C W.N. 620. 

S. 114, 111 ( a) — Discretion of Court— ^Drazving 

prcsumpti on,. 

The presumption under S. 114 is only discretionary 
with the Court having due regard to the circumstances of 
the case. It does not mean that if a man is in possession 
of goods soon aftei theft, the accused must prove aflirnia- 
tively that he came by the goods innocently. If the 
accused gives any explanation which in the opinion of 
the jury may possibly be true although they do not 
necessarily believe it, then the Crown cannot lely upon 
the presumption and must prove the guilt of the accused, 
just as in any other criniin.il case. 52 Cal. 223 ; 11 Cr. 
App., R. 45, Kef. {Lort Williams and S K. Chose, J J.') 
IIUUPNATH MaNdol v Emperor. 36 0 W.N. 291 
- 33 Cr.L.J 40 - I.R. 1932 Cal. 31 (2' = 134 1.O. 1071 

(2) =1931 Cr.C. 801 = A.IE. 1931 Cal. 617. 

[Appr. 56 A. 250 (253).] ' 

• S. 114, 111. (a) — Presumption under — Nature 

and effect of — Rebuttal, * 


EVIDENCE ACT (1872), S. 114. 111 . (b). 

The pie-sumption under S. 114, III. {a) of the 
Evidence Act is one of fact and is rebuttable — where the 
complainant, whose cycle has been stolen, :ulmits that 
the accused was a cycle lepairer and that tlie same h.ad 
been left at his shop by a third person, it shows that the 
accused is in law ful custody of the cycle as bailee and 
was not in possession knowing it to be stolen. (/V/yaj.'-i, 
A.J.C.) lL\l/i00kAM r KNiPEROk. 18 N.L.J. 237. 

S. 114, 111. (a) — Pi esumption under — Rebuttal 
of. 

In the circumstances mentioned in S. 114, Ulus. (a\ 
Evidence Act, the Couit may diaw a piesumpfion and 
may act upon it if the accu^e^l cannot account for his 
possession , but this illu.stiaiion does not mean that the 
burden ot proof is shifted on the .iccii'-ctl. If the accused 
gives any explanation which in the opinion of the jury 
may possibly be tiue although they do not nei essaiily 
believe it, then the Giown cannot lely upon the presump- 
tion and must prove the guiit of the accii^-ed just as in 
any other criminal case. (Ba/pai, J.) IIORI Lal ?> 
Emperor. 56 All 250 = 148 I.C. 141 = 6 R.A. 649 = 
36 Cr.L.J. 621 = 1933 A.L.J. 1534 = 1933 Cr.C. 1623 
= A.I.R. 1933 All. 893. 

S. 114, 111. (b). See also EVidkNOE ACT, 1872 

S. 133. 

I S. 114, 111. {Jof)~Ai,iompltce — Accessory after 

the f ict — Witness to crime not giving information — 

. Value of evidence of. 

The evidence of a person who, on her own showing, 
j became an accessory aftei the commission of a murder 
i and the disposal of the corpse is virtually that of an 
! accomplice, ami requiies very careful scrutiny and cor- 
j roboration in material particulars before it can be 
: accepted and made the b.isis of a conviction for murder. 

I A peison stating that he saw the commission of a 
j nuirdei but not giving any information iheieof cannot 
i l)e said to be an accomplice, but his evidence is not free 
! from suspicion. {Nanai'Utty and Zia itl- Hasan, J J.) 
j Tukak 7 '. EMPEKOR. 10 Luck 281-^152 1 0. 473 
! - 7 R.O. 235-11 O.W.N. 1383 = 36 Cr.L.J. 166.= 
i 1936 Cr. 0. 14 = A.I.R. 1935 Oudh 1 . 

I — ■ ~"3. 114, 111. (b) — Accomplices — Bribe — Persons 
I negotiating — Evidence of — Value of. 

Persons w'ho were either instrumental in negotiating 
i the bribe or in arianging for its payment are in the 
po'-ition of accomplices .iiid it is liighly unsafe to base a 
conviction under S. 161 of the Penal Code on their 
testimony witliout independent corioboration. (7'ek 
Chand, J.) MaNUAI. SaIN 7 /. EmPKROR. 147 I C. 
657 = 6 R.L. 417 = 35 Cr.L.J. 452 = 34 P.L.R. 836. 

! ■Ss. 114, 111. (b) and 133 — Accomplice — Coninc* 
'tiort on emdence of — Justifitation — Corroboration — 

: Necessity for — Prosecution for unnatural offence — Con^ 

; viction on evidence of complainant boy alone — .Sustain- 
; ability — Pact of other boys visiting accused — If corroho- 
I ration. 

1 In a prosecution for an offence under S. 377, I. P. 
('ode, the complainant, a boy, who is found to have 
been a willing parly, must be regarded as an accomplice; 
and it is not therefore safe to convict the accused on the 
evidence of the complainant boy, unless his evidence is 
corrolxirated in material particulars. Though the law- 
does not require such corroboration, as a matter of pru- 
dence there ought to be no conviction without such 
corroboration except in very exceptional cases. The 
fact that other boys like the complainant had been seen 
visiting the accused in his morn does not amount to 
corroboration within the meaning of the rule, nor would 
such fact be evidence against the accused. Where the 
lower appellate Court '-afiirnis a corjviction without this 
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£VIDBNCB ACT (1872), S. 114, 111. (b). 

aspect of the case being present in its mind, namely, the 
the necessity for corroboration, the conviction cannot 
safely be allov^ed to stand and the High Court will in 
revision set the conviction aside. (Lort IVilitams and 
Jack, JJ.) BaI. MUKUNDO SlNGH v. EMPEROR. 61 
O.L.J. 683-39 C W.N. 1061. 

-Ss. 114 111. (b) and Accomplices in differ- 
ent sCd^'es of crime — ff mutuai I y corroborative. 

Where an approver spoke to the incidents connected 
with tin- murder and the other approver spoke to the 
incidents connected with the subsequent disposal of the 
b<xly in order to conceal the offence. 

Held, that (1) the fact that they were accomplices in 
two different categories of crime does not free their 
evidence from the taint attached to the evidence of an 
accomplice; (//) the evidence of one approver cannot be 
taken as corroboration of the evidence of another 
approver and the evidence of an accomplice should be 
corroborated in material particulars by independent 
evidence, which is free fiom the taint attached to the 
evidence of an accomplice. {^Sundaram Chetty and 
Pakenham lVaPh,JJ.) VeNKAPARAMANNA z/. EM 
PEROR. 149 I.O 964-6 R.M. 663-=35 Or L J. 1040 
-40 L.W. 237-1933 M.W.N. 1129-1934 Cr.C. 
472 - A.I.R. 1934 Mad. 248-67 M L J. 74. 

S. 114, 111. (b)- -Accomplice's evident e — Cases of 

hri bery — Corrohorat t on — Necesst ty. 

The rule of the Couit which lequires corroboiation of 
the evidence of an accomplice as against each accused 
applies with very little force to a case in which the 
.uxused is ('harged with extorting a bribe from other 
persons. The objections usually arising to the evidence 
of an acvomplu e do not really apply where the alleged 
accomplice, that is, the person paying the bribe, is not a 
willing participant in the offence, but is really a victim 
of that otfence. In bribery cases the persons who pay 
the bribe and those who act as intermediaries are the 
only persons who can ordinarily be expected to give 
evidence about it. It is not possible to expect absolutely 
independent evidence about the payment of a bribe. 
{Beaumont, C\ J. and IVadia. J ) Em PEROR v. PAPA 
Kamai.khan. 59 Bom. 486-166 I.O. 615(2)-36 
Or.L.J. 968-8 R.B. 2-37 Bom.L.R. 366-1935 Or. 

O. 666 (2) - A.I.R. 1935 Bom. 230. 

— — S. 114,111 (b) — Accomplice's ez'ideiuc— Uncorro- 
borated — Convi cti on . 

On the one hand a conviction founded on the uncorro- 
borated evidence of one or more accomplices alone is 
valid in law but on the other hand the evidence of ac 
complices shoukl not be left to a jury without such direc- 
tions and observations from the Judge as the circum- 
stances of the case may requiie. 'Po let the evidence of 
approvers go to a jury without giving them proper 
warning is a misdirection. For a Judge, to withdraw’ 
consrideration of the guilt oi innO'jence of the accused 
from the jury by telling them that a conviction cannot 
be based upon uni on oboiated testimony of an approver 
would be no less a misdirei tion and directly contrary to 
the statute. The Judge is bound to caution the jury and 
to .idvise them that generally speaking the natural pre- 
sumption for them to make is that the evidence of the 
approvers is unreliable though they are not compelled 
in law to act on the pre.su rnpt ion. Nature of corrobora- 
tion lequired pointeil out. {Bozoland and Dhavle, J J.) 

Emperor 7/. Wajid Sheikh. 147 I.O. 1160 -6 R. 

P. 402- A.I.R. 1933 Pat. 500. 

S. 114, 111. (b) — Accomplice's evidence — Convic- 
tion — It tan be based on — Independent corroboration — 
Necessity — Corroboration by other accomplice evidence — 
Sufficiency, r * 


EVIDENCE ACT (1872), S. 114. Ill, (b). 

Per S, K . Ghose, /. — It is unsafe to rely on the 
testimony of an accomplice without independent corro- 
boration, both as to the crime and as to the identity of 
the criminal. It has been held in some cases that it is 
not illegal to base a conviction on the uncorroborated 
te.stimony of an accomplice or upon such testimony if it 
1 is corroborated by other accomplice evidence. But that 
! is not tantamount to saying that independent corrobora- 
I tion is not neces.sary, or that the co» roboration of one 
I tainted evidence by another tainted evidence is indepen- 
. dent corroboration. Merely because a particular thing 
I IS not illegal is no reason for doing that particular thing; 

I the question is what is just and proper. The duty of the 
! (>OQrt is not merely to lecord a conviction that is not 
I illegal, but it must record a conviction that is propeily 
I based. The rule of law requiring an independent corro- 
I boration is a rule of caution applying to all accomplice 
I evidence. That rule is expressly confirmed in India by 
j S. 114, 111. K^b) (if the Evidence Act, while in England it 
I is based on principles derived from the judicial experi* 
j ence of ages. The qualification to III. {b') of S. 114 only 
' points out that in a particular case there may be circum- 
I stances showing previous concert among accomplices to 
1 be highly improbable, which may lessen the degree of 
I independent corroboration lequired. But these circum- 
I stances have themselves to bo proved by independent 
I evidence, and it does not make the rule of caution 
j inapplicable. The fact that the accomplice giving 
j evidence has been convicted already is a matter w’hich 
j may not be left out of account, but the fact remains 
I that an accomplice is an accomplice, and he ought to be 
j (,orroborated by other evidence. 

I Vqx Henderson, J. — A rule of law’ is not the same 

thing as a rule of prudence. The rule of law contained 
in S. 114 III. {b) of the Evidence Act only says that an 
accomplice is to be corroborated in material particulars. 
That is not the same thing as to say that he is to be 
corroborated by a w'itness w'ho is not himself an act'om- 
plice. It IS opposed to all common sense to lay down 
that in a case in which the rule of prudence does not 
apply, the (a:>urt is precluded fiom acting on evidence 
which it believes to be true, though it is evidence given 
by an accomplice. But in order that the evidence of 
accomplices may be safely relied on as mutually corro- 
borative, the Court must have the guarantee that they 
were not acting in concert or that they had no opportu- 
nities of consultation or that there was no bargain 
betw’een them and the prosecution to the effect that they 
might be dealt with leniently if they agreed to give 
evidence. {S. K , Ghose and Henderson, JJ.) BimaL 
Krishn.a Biswas v. Emperor. 62 Cal. 819 = 163 I. 
O. 666-9R.O. 30 = 37 Cr.L.J. 840 = 39 O.W.N. 761. 

— S. 114, 111. (b) — Accompl tie's evidence — Corro- 
boration, 

Where an accomplice is coerced and threatened 
into submission to commit an offence he is not a crimi- 
nal of the basest kind. The coi roboration necessary 
to establish his credit will be less than if his complicity 
in the offence had been voluntary and spontaneous. 
{Ferrers, /. C. and Mehta, A. J. C,) MahOMED 
Pan AH V. Emperor. 160 I.O. 917 = 7 R.S. 33-^35 
Cr.L.J 1170 = 1934 Cr.C. 737 1 2) -A.I.R. 1934 
Sind 78 (2). 

S. 114,111. (b) — Accomplice's evidence — Cor re- 

boration. 

Though the evidence of an approver may in certain 
circumstances be sufficieiV; to corroborate the evidence 
of another approver, still the evidence of an accomplice 
must be regarded ^with suspicion. {Brown and Ba 
/J.) nga Aung Pa Emperor. 6 I.R.(Bang.) 
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evidence act a872). S. 114, ni. (b). 

,32=146 1.0.251 = 34 Or.LJ’. 929=1933 Cr.C. 641 
- A.I.B. 1933 Bang 116. 

S. 114, 111. (b) — Accomplice's evidence — Corro- 

boratton. 

The confessional statement of an accomplice is accept- 
ed only with great caution and after the closest scrutiny 
and is not accepted against any individual person unless 
it is sufficiently and satisfactorily cot roborated. 
Although it is not illegal to convict on a uncorroborated 
statement of an accomplice there is a consensus of 
opinion that a conviction on the uncorroborated state- 
ment of an accomplice is rarely justifiable. The 
evidence of corroboration must be independent testi- 
mony which affects the accused by connecting or 
attempting to connect him with the crime. {^Raza and 
Bishesh-u)ar Nath, J J.') DURGA v, EmpeROR. I.R. 
1931 Oudh 230 - 132 I.C. 70 - 32 Cr.L. J. 830 = 14 O. 
I-.J.303 = 8 O.W.N. 247. 

S. 114, 111. (b) — Accomplice's evidence — Corrobo- 
ration, 

It is seldom safe to base a conviction upon the state- 
ment of accomplices unless there is independent 
evidence to corroborate it in the material particulars. 
{Bishes/naar Nath, J.) OaYA PRaSAD z/. EMPEROR. 

6 Luck. 658 -I.R 1931 Oudh 353 -134 I.C. 401 = 32 
Cr.L J. 1184 = 14 OL.J. 199-8 O.W.N. 517- 1932 
Cr.C. 592- A.I.R. 1932 Oudh 251^2). 

S. 114, 111. (b)- -Accomplice’ s evidence — Corro- 
boration. 

An approver is a man of the very lowest character 
who has thrown to the wolves his eist while assoi iates 
and friends in order to save his own skin. And by this 
betray.il he has purchased his liberty, he is a criminal 
himselt and his evidence must be received with very 
great deal of caution, if not su>pi(ion. It should also 
ire noted that the approver ('an easily substitute an inno- 
cent man for the person who was actually participating 
with him in a particular ciime. 'I'hat danger must be 
guarded against and the proserutiiin must prove not only 
that the approver had an accomplice but his accomplice 
wa?» as a matter of fact the accused per^'Cn-, and no other. 
Further more his evidence must be corroborated in 
important and mateiial paiticulais (Aj^ha Haidar, 
/.) INIMR Datt Emperor. I R. 1931 Lah 637 
= 132IC. 185 = 32 Cr.L J, 818 = 1931 Cr.C. 648 = 
A.IR. 1931 Lah. 408 

S. 114 111. Cb) — Accomplice's evidence — Corrobo- 
ration, 

The testimony of an accomplice is doubtless tainted 
evidence. Though a conviction on the uncorroborated 
testimony of an approver is not illegal, it is however un- 
safe to Convict in the absence of independent corrobora- 
tive evidenn,' .sufficient to show not meiely that the crime 
was committed but that it was committed by the 
accused. The fCins^ Ba^ketvtlle,{\^\C) 2 K.H. 658 
at 667, Ref {Beadcy, C J.and Stmdaram Chetty, J .') 
Venkatasubba Reddi, hire, 64 Mad 931 = 1931 
M.W.N 1177=131I.C. 1143 = 34 LW. 128 = 33 Cr. 
LJ. 61 = 1931 Cr.C. 929-A.I.B. 1931 Mad. 689 = 
61 M L J. 608. 

[Eel. 1933 M.W.V. 1129(1137}.] 

— S. 114, 111. (b) — Accomplice’s evidence — Cortobo- 
ration. 

Evidence of an accomplice cannot be accepted without 
material corroboration. (Mal/ik and .S'. A”. Chose, //) 
Surenpra Nath Goswami v. Emperor. IR. 1932 
-Cal. 273 = 137 I C. 179 = 33 Cr.LJ. 357 = 64 C.L.J. 
470 = 1932 Cr.C. 320= A I.R. 1932 Cal. 377. 

S. 114, 111 (b ) — Atcompliccls evidence — Corro- 

b oration by confessional slatemeuCs. 

Q 23 , 


EVIDENCE ACT (1872), S. 114, 111. (b). 

Obiter. — Though the confession of a co accused is by 
itself of too weak a character to found a conviction of the 
other co-accused on it alone, where such co accused has 
stuck to It throughout the trial and has paid the penalty 
by receiving the punishment without filing an appeal, it 
can be used to strengthen the evidence of the accomplice 
by corroboration of some facts of the story told by him. 
Where the evidence of the approver is in conflict with 
the confession of the accused, that portion of the 
evidence of the approver may be rejected as unreliable ; 
and where the evidence of the approver is in conformity 
with the confession of the co-accused it may be deemed 
to leceive corroboration to that extent and may justify 
the conviction of the other accused. i^Nanavutty, /.) 
Beni Madho v. Emperor. 9 Luck. 22 = 6 I.R. 
(Oudh) 209 = 146 I.C. 1064 = 35 Cr.L.J. 273 = 10 0. 
W.N. 688 = 1933 Cr.C 976=A.IR. 1933 Oudh 366. 

S. 114, 111. (b) — Accomplice — Evidence of — 

Corroboration -Duty of Court he in ng evidence. 

It is a salutary rule that the evidence of an accomplice 
(or approver) should be corroborated. It is essential 
that the Court wffiich has to estimate the value of the 
evidence of an approver should bear in mind that 
salutary rule. When the trial takes place before a Judge 
and jury, it is the duty of the Judge to warn the jury 
that it is unsafe to act upon the uncorrolrorated evidence 
of an accomplice. Similarly, where the trial takes place 
before a Court which is a Judge of both law- and facts, 
that Court should rightly and propeily warn itself that 
it IS unsafe to act on such te:itimony. The question whe- 
ther the evidence of an approver or accomplice has lieeii 
NUtliciently corroborated is, however, largely a matter 
for the Court which is trying the case. {Codello, 
Panckrtii^e and Af.C. Oho^e, J/.) MOIILAL ROY 7 \ 
Emperor. 39 C.W.N. 754. 

S. 114, III. (b) — Accomplice's evidence — Co/robo- 
ration of evidence of approver. 

Evidence of the accomplice can be usetl for the pur- 
pose of corroborating the evidence of the approvers. 
A. I. R. l93l Kang. 235, Rel. on. (^Dunkley, J,') 
Maung tha Ka 1)0 V Emperor. 160 I.C. 292 = 37 
Cr LJ. 280 = 8 R R. 363 = 1935 Cr.C. 1266 = A.IR 
1935 Rang. 491. 

S. 114, III. (b) — Accom pine's evidence — Corro- 
boration-— Identity o f accused. 

Not only shoul.l the evidence of an accomplice be 
corroborated but it must abo l)e corroborated with 
regard to the identity of the accused. {Ntyo^i and 
Staples, A./Cs) MaLLU MaRHETA v. EmPEROR. 
6 LB. (Nag ) 93 = 146 I.C. 701 36 Cr.L.J. 213=16 
Nag L J. 186 - 1933 CrC. 1451 A.I.B. 1933 Nag. 
352 

S. 114, 111. (b) — Accomplice's evidence — Corrobo- 
ration — Elat me of. 

The evidence of one or more accomplices may streng- 
then the evidence against another; but the evidence of 
one accomplice cannot be treated as “corroboration” of 
the evidence of anothei. Such corroljoration must be 
by independent evidence. 9 Rang. 404, Not foil. 
{Niyogi and Staples, A./.Cs.) Mallu MakHETA v. 
Empfror. 6 IR. (Nag ) 93 = 146 1 C. 701 = 35Cr 
LJ. 213 = 16 N.LJ. 186 = 1933 Cr C. 1451 = A I.R, 
1933 Nag 362 

S 114, 111. (b)— Accent pi ict 's evidence — Corrobo- 
ration — Nature of. 

S. 114, 111. (^) provides that the Court may presume 
that an accomplice is unworthy of credit, unless he is 
corroborated in material particulars and the material 
particulars must implicate the accused in order that the 
corroboration may be such as is intended by the section. 
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EVIDENCE ACT (1872), S. 114, III. (b). 1 EVIDENCE ACT (1872), S. 114, 111. (b). 


{Lort Wtlltams and McNair^ J J,) ShiBADAS DaW 
V, Emperor. 6 R.O. 399^147 1.0 1172 -=36 Cr.Ii. ■ 
J. 561 = 37 C.W.N. 934 = 1934 Or. O. 166 = A.I.R. I 
1934 Cal. 114. 

— — S. 114, 111. Cb) — Accomplice's evidence — Corroho- , 
ration — Nature of. 

The statement of the approver or the retracted con- 
fession of an accused cannot be made the basis of con- 
viction unles.s they are corroborated sufficiently by mate- 
rial evidence against the co-accused. The corroboration 
necessary to give effect to the testimony of an accomplice 
against an accused per^'Oii must be with regard to 
circumstances showing that the particular accused was , 
connected with the crime. <S O.VV.N. 1240, Kef. 
{^Kaza and Bisheshwar Nat/i, //.) Empkkor ij, Mao- 
BOOL AHxMad Khan. 7 Luck. 611 = I.R. 1932 
Oudh 383 = 139 I.O. 761 - 33 Cr.L J. 920 = 9 O. W.N. 

3 = 1932Cr.O. 872-A.I.R. 1932 Oudh 317. 

S. 114, 111. (h) — Accomplice' s evidence — Naim e 

of corroboration required, 

'I he corroboration in respect of an accomplice’s evi- 
dence must be with regaid to the circumstances showing 
that the particular accused wa*- connected with the 
crime, {//asan, C.J. and Btdicshwar Nath^ J.) JaI 
Singh v. Emperor. 136 I.C. 321 = 33 Cr.L J. 287= 
I.R. 1932 Oudh 113 -8 O.W.N. 1240=1932 Cr.C. 
43 = A.I.R. 1932 Oudh 11. 

S. 114, 111. (b) — Accomplice's evidence — Nature 

of corroboration required pointed out* 

The eviilence necessary for corroboration is indepen- 
dent testimony which affects the accused by connecting | 
or tending to connect him with the crime. “The corro- 
boration need not be direct evidence that the accused j 
committed the ciime; it is sufficient if it is merely 
circumstantial evidence of his connexion W’ith the crime; 
but it must be evidence which tends to show that the 
story of the accomplice that the accused committed the 
crime is tiue, not meiely that the crime has been com- 
mitted, but that it was committed by the accused.” 
(1916) 2 K.B. 658. Per Lord Reading, C.J. Uames, 
y.) J)HAju Mandalzv. Emperor. I.R. 1933 Pat. 
187 = 34 Cr.L. J. 476 = 146 I.C. 934 = 1933 Cr.C. 261 
-A.I.R. 1933 Pat. 112. 

— S. 114, 111. (b) — Accomplite's evidence — Corro 
boration necessary. 

Though, as a matter of law , the uncorroborated evi- 
dence of an accomplice is sufficient to support a convic- 
tion as a matter of policy, it is generally unsafe to rely 
on such evidence alone. The force of the presumption 
to be drawn varies as the malice to be imputed to the 
deponent. {Ferrers^ J. C\ and Mehta y A, J, C.) 
Mahomed Panah v. Emperor. 160 I.C. 917 7 R. 
S. S3 -35 Cr.L.J. 1170 = 1934 Cr.C. 737 (2) = A.I.R. 
1934 Sind 78 (2). 


It is a definite rule of prudence that the evidence of 
an accomplice should not be acted upon unless it is 
corroborated as against the particular accused in material, 
lespects. The same caution is necessary in the case of 
the testimony of one of the accused who pleaded guilty, 
was convicted and sentenced and then put into the 
witness-box as again'^t his co accused. {^Beaumonty C. 
y. and Nanavati, y.) EMPEROR v, ALLISAB 
Rajesale. 141 IC. 347 = 34 Cr.L.J. 136 = I.R. 
1933 Bom. 76 (2) = 34 Bom.L.R. 1453 = A.I.R. 193S 
Bom. 24. 

S. 114, 111. Accomplice' f evidence — 

Corroboration required — Nature and extent of. 

It is a well established rule of practice, practically 
amounting to a rule of law', to require conoboiation of 
' the statement of an accomplice connecting the accused 
' person with the crime; but corroboration is not required 
in all detaihe The evidence in corroboration must be 
, independent v\hich affects the accused by connecting or 
tending to connect him with the crime. “The currobora- 
, tion need not lie direct evidence that the accused commit- 
1 tod the crime, it it is sufficient if it is merely circumstan- 
I tial evideiK'e of his connection with the crime.” It is not 
I also necessary that it should relate to the actual com- 
mission of the crime. What is necessary is, corrobora- 
tion in material particulars which will satisfy the C7ourt 
of the truth of the stoiy related by the accomplice in so 
far as it implicates the accused. (^B/iide, /.) HaRI 
RAM 7/. Emperor 15 Lab. 673 = 15510. 197 = 7 
RL. 662=36 Cr.L.J. 673 -36 P.L.R. 488 = 1935 
Cr.C. 193= A.I.R. 1935 Lab. 125. 

— S. 114, III. (b) — Accomplice's evidence — Corro- 

boration — When not required. 

The evidence of an accomplice is admissible and 
conviction is not illegal because it proceeds upon the 
uncorroborated testimony of an accomplice. But the 
presumption allowed by Illus. (/;), S. 114, that an ac- 
complice is unw’orthy of credit unless he is corroborated 
' in material particulars, has become a rule of practice of 
1 almost universal application. This rule cannot however 
override the statutory provision. It is neither wise nor 
i feasible to convert what w'as in its origin and is under 
' the Act a cautionary rule of practice into an artificial* 

' rule of law'. The princ ipal reavsons for holding that an 
accomplice is unworthy of credit are as follows: (1) 
' because an accomplice is likely to swear falsely in oider 
; to shift the fault from himself; (2) because an accom- 
I plice, as a participator in crime, and consequently an 
immoral person is likely to disiegard the sanctity of an 
oath; and (3) because he gives his evidence under the 
promise of a pardon or in the e.xpectalion of an implied 
pardon, if he discloses all he knows against those with 
whom he acted criminally, and this hope would lead him 
j to favour the prosecution. Therefore in a ca«e where 


Z. IX-i.lW. W)—4<.compUce's evidence— Corro- reasons aie aljsent, there would generally be no 

boration — Need for, objection whatsoever to convict an accused person on 


It is the invariable practice of the Court not to Convict 1^^^® uncoiroborated testimony of an accomplice. The 
a person on the uncorroborated statement of an accom- question as to whether corroboration is necessary, and, if 
plice. Where the accused was named by two of the ^o. to what extent is a question to be decided on the 
dacoits who confessed, and there was no other corrobo- ^^ets of each particular case. Much depends on the 
rative evidence. nature of the offence, the extent of the complicity of the 

Uddy that their statements aie the statements of witness in it and the circumstances under which the 
accomplices and it cannot be said therefore that the accomplice makes his statement. (^FerrerSy J,C. and 
case against the accused has been proved by legal O'Sulaivatty A.J.Cf) Chetumal Kekumal z/. Em- 
evidence, and he is entitled to an acquittal. {Kendall y PEROR. 28 S L.R. 336 = 154 I 0. 937 = 7 R.S. 178 = 
y.) KUNji Emperor. 156 I.C. 902=16 LR 67 36 Cr.L.J. 608 = 1934 Cr.C. 1392 = A.I.R. 1934 Sind 
(Cr.) 36 Cr.L.J. 1029 = 1935 A.W.R. 941 = 1935 A. 1®^* 

Cr.C 199 = 8 B. A. 54=1935 A.L.J. 959. S. 114, 111. (b) — Accomplice's evidence — Value, 

S. 114, 111. (b) —Accomplice* s evidence — Need for There is no har<i? and fast rule that a conviction can- 

corroboration — Codteeused — Testimony of, 1 not be supported w'hich proceeds on the uncorroborated^ 
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evidence act ( 1872), S. 114, 111. (b). 1 

tejstinr.cry of an accon plice. It for the Court to con- 
tidtr in each caae vhtihei the maxin^s given in theillus 
traticn to S. 114 do or do net apply to the particular 
cate Ltfeifc them. It must he ren embeied that all per- 
fcons con.ii.g lechiicall) within the category of acicm- 
plicts t ai not I e titated as pitcieely cn the same footing 
(So^.laiia afui A^cuu.da jj) KaGPDNATH PaNDE 

7,. LAJPiiKOK. IR lS33Pat.l76-142 l.C 809(2)=- 
34Cr.LJ 421 = 13 Tat L.T. 802 = 1933 Cr.C. 249- 
A.I.B. 1933 Pat. 96. 

S. 114, 111 (by — AcitvipitcAs iTidtvct — Vah/e. 

1 he tvic ti 1 1 ol an au ly ar d an acicnpln-e has 
to be accepted vsiih v^ry gitat cauticn. at‘d 

Niwoiuit), JJ) (•blhRAO 7< hWlI-hCR. 6 I R. 
(Oudh 53 = 145 I.C. 470=34 Cr.L.J 1C09= 10 O. 
W.N. 1108= 19c3 Cr.C. 592= A.l E. 193S Oudh 265 

Ss. 114, 111. (h) and \ZZ—AcLOinpltcc^retsvn 

atdtng tti disposal of stilt n pripetty. 

A person who knowingly aids in the disposal of 
stolen piopeity is an ace( ni plice. {Pakettham Walshy 
J) Mavuihalavan, 7^/ 58 Mad 86 = 1561.0. 
74-36 CrL.J. 633=40 L.W. 873=1834 M.W N. 
1140= 1834 Cr.C. 1400 (2) = A.IR. 1934 Mad. 721 = 
67 M.L J. 693. 

Ss. 114, 111. (b) and 133— Accomplice’s testi- 
mony — Is'etessity for corroboration. See EVJPEMCE 
ACT, S. 133 9 Luck. 365 = A I.R. 1934 Oudh 90. 

S. 114, 111. {!;))— Ac C 0//1 pi lee—fVko n. 

An “acconiplice” is one who is a guilty as.soriate in 
crime or who sustains such a relation to the criminal 
act that he could be charged lointly with the accused. It j 
is not every participation in a crime which makes a 
party an accomplice in it so as to require his testimony 
to be confirmed. A thief wjio sells stolen property to a 
receiver would be an accomplice in the oftence of receiv- 
ing stolen property, {feireps^ J.C.Ofnl O'Shllttaft, 
AJ.C.) CHL'IUMAL KFKUMAL V. EMPFKOR. 28 
S.L.R. 336 = 164 I.C. 937 = 7 R S 178 - 36 Cr.L J. 
608 = 1934 CrC. 1392 = A.l R. 1934 Sind 185. 

S. 114, 111. (b) — Accomplice — JV/io ts — Evidence 

of — C or rob oral ton — N eces sity. 

In a trial for murder, the wife of the deceased made a 
staterr,ent to the police several days after the event, 
to the effect that the accused throttled the deceaseri in a 
quarrel which arerse on account of the fact that he 
discovered the accused and herself in the act of mis 
conduct and that she helped the accused to dispose of 
the body because he threatened to kill her if she did 
not. 

Held^ that the woman w’ould not be an accomplice, 
but whether she was an accomplice or not, it would be 
unsafe to rely on her evidence unless corroborated in 
some material particulars. {/Vtyogi and Pollock^ A.J 
Cs,) Nanhu Badhi V. Emperor. 163 1 0. 460= 9 
R.N. 6 = 37 Cr.L.J. 846 (2) - 18 N L. J. 327. 

— — S. 114, 111 (b) — Approver — Corroboration — 

Evidence of ivtfc of deceased^ who was a consenting 
party to the murder — If sufjiciiiit. 

The wife of a murdered man, who knew all about 
the proposal to murder her husband, and was a consent- 
ing party to the commission of the crinre is in the posi- 
tion of an accompirce, and her evidence should not 
therefore be aercepted either as corroboration of the 
approver’s evidence or as sufficient, apart from inde- 
pendent corroboratic n, to justify a convidion. {Pangt 
Lai and Abdul Qidtr, JJ ) ALI MaHOMEP v. EMPE 
ROR 154 I C. 224 = 36 Cr.L J. 491 = 7 R L. 529 = 
1934 Cr C. 349 = A I R. 1934 Lab. 171. 

S. 114. 111. (b) — AbbrovePs evidence — Corrobora- 


EVIDENCE ACT (1872), S. 114, Ill.(b). 

The corroboration falls under two heads; (1 ) general 

I corroLoiation, and (2) special corroboration connecting 
each of the accused with the offence. The first shows 
or is meant to show that the nian is truthful and has a 
good memory. With regard to the second, it is settled 
law that an additional corroboration is required connect- 
ing the accused individually with the actual con nussion 
ol the offence. I’rudence requires that the connexion of 
each individual wtth the crime should be proved and 
corroborated by indepeiultnt evidence, the real point 
being that precautir ns niust le taken against the possi- 
bility of substitution. A stoiy may be meticulously 
true in every detail with the all important e.xception 
that the name of A has been inserted instead of the 
name of B, The torrectness of the story is not affected 
by the a)l-impoi tant change. It i*? unsafe to convict a 
person on the uncoi roboraterl testimony of an approver 
who IS no better than the ordinary run of such men. 

I/chf on the evidence, that there was not sufficient 
corroboration of the approver’s evidence in a case of 
conspiracy. i^H arnson and Pah p Singhs jjf) KaN- 

BiR SINGH V. Emperor. IR. 1932 Lab. 196 = 136 
I C. 19 = 33 Cr L J. 242 = 33 P.L.R. 241 = 1932 Cr.C. 
248-A.I.R. 1932 Lab. 204. 

[R.15L. 673 (677 \J 

S. 114, 111. {yj) -Approver' 5 evidence^-Conobo- 

ration, 

1 here is no bar to the conviction of an accu.sed per- 
son even on the uncorroborated testimony of an appro- 
ver if the Court is fully satisfied about its truth. But 
the te.Miniony of an approver being usually of a tainted 
i character, the (’our ts as a maUer of prudence insist 
generally on some material corroboration thereof in so 
far as it implicates the actu.sed person. The extent of 
corroboration will however vary with the circumstances 
of each case. If the approver^s evidence appears on 
the whoie to be reliable and he has no motive for im- 
plicating an accused falsely, the corroboration required 
will be conrpai ati vely less. (Bhtde and Tapp^jj.) 
SHfR Jang e/. Empfrok. 32 CrLJ. 684 = IR. 

1931 Lab 405=131 1.0.277 = 1931 Cr.C, 298= A. 
I.R 1931 Lab. 178. 

S. 114, 111. (b) — Approver's evidence — Corrobo- 
ration. 

The rule that a conviction should not be ba.sed on the 
uncorroborated testimony of an approver is not strictly 
a rule of law but a rule of practir e dictated by prudence. 
The nature and degree of corroboration must necessarily 
vary with the particular circumstances of each case. 

Held, on the facts that a comperatively small amount 
of corroboration was sufficient. (^Bhide and Tapp. //.) 
Manak Chand V Emperor. I.R. 1931 Lab. 785 = 
133 IC 545 = 32 CrLJ. 1036 = 32 P.L.R. 792 = 

1932 Cr C. 73 = A I.R. 1932 Lab. 73. 

S. 114, 111. (b) — Approver’s evidence — Corrobo 

ration. EVIDENCE ACT, S. 133. 9 Rang. 404 = 
A.l R. 1931 Rang 236. 

S. 114, III. (b) — Approver's evidence— Corrobo- 
ration — Case of criminal conspiracy* 

The rule as to corroboration of approver’s evidence is 
equally applicable in a case where there are more thai> 
one accomplice and even though the charge may be 
difficult of proof Corroboration is not required of every 
act ascribed to the conspirator and it need not be suffi- 
cient by itself to prove the guilt of the man. It is 
sufficient if in some circumstance there is independent 
evidence implicating the accused, which would enable the 
Court to rely upron the general truth of the approvers* 
evidence or of the confessions of the co-accused. Where 
in a case of conspiracy to manufacture arms and 
ammunition and to kUl Europeans,^ the only evidence of 


tiofi. 
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EVIDENCE ACT (1872), S. 114, lU. (1>). 

corroboration was the discovery of certain maps and 
documents in a house W'hich was the centre of conspiracy 
and it was further shown that the accused used to 
frequent the place but no bombs, etc., were discovered 
in that place. 

Held^ there is no independent corroboration implicat- 
ing the accused which the Court requires to rely and act 
upon the evidence of the approvers and the accomplice 
and so the conviction on the evidence of the approvers 
and the accomplice cannot be sustained. {^Kankin^ C, 
y., Pearson and S, fC , Ghose^ J J ) AMBICA CHARAN 
Koy V, The Emperor. 35 C.W N. 1270 == 33 Cr L. 
J. 19 = I.R 1932 Cal. 33 == 131 1.C. 1121 = 1931 Cr C. 
977=AJ.R.193l Cal. 697. 

— — S. 114, 111. (b) — Approvers evidence-— Cor » obo- 
ratton — Evidence of confession accused — Su^ctency to 
convict co-accused. 

Where the evidence of an approver is principally on 
the question of conspiracy and where that evidence is i 
sought to be corroborated by the evidence of the con- I 
fessing accused, it amounts to this, that one tainted piece I 
of evidence is sought to be corroborated by another * 
tainted piece of evidence and its evidentiary value as i 
against the co-accused is practically nil and it would not j 
justify the conviction of a co-accused. 33 C.W.N. 58, | 
Rel. on. Haidar, /.) INDAR DATT v. Em- 1 

PEkOR. IR. 1931 Lab. 537 = 132 I.C. 185 = 32Cr.L. ; 
J. 818 = 1931 Cr.O. 648=A.I.R. 1931 Lah. 408. 

— S. 114, III. (b) — Approvers evidence — Cot r oho- ^ 
ration — Identity of accused. 

Corroboration ought to consist of some circumstance i 
that affects the identity of the person accu'^eil. Rankin^ I 
C.J , Pearson and S.K. Ghose, JJ.) AMRiKA CHARAN ’ 
Koyz/. The Emperor. 36 0.W.N. 1270-134 1.0. 
1121 = 33 Cr.L J. 19 = I.R. 1932 CaE 33=1931 Cr.O. 
977 = A. I.R. 1931 Oal 697. 

— S 114, 111. W)— Approvers evidence — Corrobo- 
rah on — Hl ccssi ty. 

The evidence ot an approver is naturally and properly 
regarded with suspicion, he being a person under the 
very strongest temptation to tell the story wanted of him; 
and except under very exceptional circumstances, his 
evidence as a rale should not be accepted as sufficient 
unless w'ell ^corroborated. If It is wtll corroborated and 
there are no other reasons to doubt it, it may sometimes I 
be accepted as truthful and trustworthy. But if it is | 
clear from the records and from his own statements that j 


EVIDENCE ACT (1872), S. 114, lU. (b). 

— S. 114, 111. (b) — Approver's evidence — Corrobo- 
ration — Retracted confession of co-accused. 

The rule of law is well-established that a conviction 
cannot ordinarily be based on the mere uncorroborated 
testimony of an approver; and the testimony of an 
approver which is itself tainted cannot be held to be 
i sufficiently corroborated by a letracted confession of a 
1 co-accused. {Bhtde, /.) KanSHI Ram v. EmpeROR. 

I 16 Lah. 491 = 153 I.C. 383 = 7 R L. 426(2) = 36 Or. 
i L.J 383‘:2) = 36P.L.E. 346 = 1934 Cr.O. 1253=AJ. 

I R. 1934 Lah. 873. 

I S 114, 111. fb) — Approver's evidence — Heed 

' for corroboration — Corroborative evidence interested — 
j Conviction not justified. 

! The evidence of the approver should be corroborated 
I by reliable evidence in material details against each of 
the accused. Where the evidence of the prosecution 
witnesses who attempted to support the testimony of the 
approver as to the movements of the accused is not con- 
vincing and in some respects is interested, they being 
inimical to the accused, the conviction should be set 
aside. {Cold dr earn and Jai Lai, J/.) ARJAN v. 

Emperor. 147 I.C. 1231 = 6 R.L. 492=35 Cr.L J. 
583 = 34 P.L.R. 2. 

S 114, 111, (b)- -Approvers evidence — Corrobo- 
ration — Testimony of his wife. 

It is not ^^afe to convict upon the uncorroborated evi- 
dence of an approver and the testimony of his wife who 
is obviously interested in supporting his story which had 
procured his pardon cannot be legarded as independent 
corroboration of the approver’s evidence. {Colddream 
and Jai Lai, fj ) SULTAN v, EMPEROR. 142 I.C. 
823 = 34 Cr.L J. 450 = I.R. 1933 Lab. 273 = 33 P.L. 
R. 13. 

S. 114, III. (b) — Approver's evidence — Hature 

■ of corroboration necessary. 

The evidence of the approver .should be corroborated 
by independent evidence connecting each of the accused 
with the cri me. A retracted confession may be good 
corroborative evidence against the person who made it, 
though not against the other co-accused. {Coldstream 
and /at Lai, //.) Gehna Emperor. I.R. 1932 
Lah. 294=137 I.C. 95=33 Cr.L.J. 414 = 33 P.L.B. 
16 = 1932 CrC 179 = A.I.R. 1932 Lah 180. 

S. 114, 111. (b) — Approver's evidence — Heed for 

corraboration — Cons pi racy case. 


he is an untruthful person, the question of rorroooration 
does not arise. His evidence must be put out of con- 
sideration entirely. {Reilly, C.J. and Sankarana rayana 
Rao, /.) ViSHAKANTE OOWDA v. GOVERNMENT OF | 
MvsoRE. 13 Mys L.J. 81 = 40 Mys.H.C.R. 27. j 

S. 114, 111. (b) — Approver's evidence —Corrobo- i 

ration — Recovery of identi fiable ornavients, \ 

It is not safe to convict a person on the uncorroborat- 
ed testimony of an approver. The recovery of articles 
which are very common and which aie not capable of a 
de6nite identification is no corroboiation but the recovery 
of identifiable ornaments will be sufficient. {Abdul 
Qadtr, J.) Kartara z/. Emperor. 155 I.C. 306 = 

7 BL 687 = 36 Cr.L.J. 702 = 35 P.L.R. 436 = 1934 
Cr.C. 810 -A I.R. 1934 Lah. 626, 

S, 114, HI. f/a) --Approver's evidence— -Cot robo- 

ration required. 

Where in a case of murder there is considerable suspi- 
cion but not sufficient evidence to connect the accused 
with the crime, the accused cannot be convicted on the 
basis of the approver’s evidence unless it is corroborated 
in material particulars. {Doraswamy Iyer, C. J. and 
Mahadevayyi, /.) VeNKATAOIRIAPPA v, GOVERN- 
MENT OF Mysore.# 11 Mys. L.Tr. 239. 


There IS no lule of law in India which prevents a 
Couit from convicting on the sole evidence of an ap- 
prover, but, adopting the practice w’hich has for many 
years been followed in England, no Court in this country 
will convict an accused person upon such evidence unless 
it is corroborated by some independent testimony. This 
salutary rule of practice is particularly necessary in cases 
of conspiracy to commit crimes where the crime of 
criminal conspiracy is established the moment an agree- 
ment between the accu.sed persons to commit such crimes 
is proved. Evidence of a mere agreement can easily be 
concocted or manufactured, hence the need of independ- 
ent testimony by way of corroboration is manifestly 
essential. The evidence of one approver cannot amount 
to corroboration of the evidence of another as the fact 
that a witness is an approver creates suspicion in the 
mind of the Court and that suspicion cannot be removed 
by merely calling another approver. {Harnes and 
Rachhpal Stngh^ //.) RaCHCHA BaBU v, KmperoR* 
165 10 369 = 7 R A. 908 = 36 Or.L J. 684 = 1936 A. 
CrC. 26 = 1935 A. W.R. .1 = 1935 Cr.O. 214 = A.I.B 
1935 All. 162. 

S. 114, 111. il;})— Approver's evidence— Rule as to 

corroboration, , 
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EVIDENQE act (1872), S. 114, lU. (b). 

The evidence of an accomplice should not be acted 
upon* unless corroborated as against the particular 
accused in material respects and that rule should be ap' 
plied however little reason there was to doubt the 
approver’s story. It is no doubt not necessary that the 
evidence corroborating the stoiy of an approver or an ac- 
complice should be evidence with directly connects the 
accused with the offence. But there must be some evi- 
dence which tends to show that the story of an approver 
or accomplice is true in so far as it relates to the accused. 
{Beaumont^ C. J. and IWtdia^ /.) EMPEROR v, ShaN- 
KARSHET. 68 Bom. 40= 147 I C. 25-6 E.B. 181 = 
35 Cr.L.J. 317 = 36 Bom.L.B. 1040 = 1933 Cr.C. 1586 
=A.I.R. 1933 Bom. 482. 

S. 114, 111. (b) — Approver s evidence — Value. 

The evidence of an .approver, who is a criminal him- 
self and a man of the lowest character , must be taken 
with a good deal of caution if not suspicion. The pio- 
Isecution must prove not only that the approver had an 
accomplice but his accomplice was as a matter of fact, 
the accused person and no other. Furthermore, his evi- 
dence must be corroborated in important and material 
particulars so as to make it reasonably certain that it 
was the accused who had actually committed the offence 
in view' of the elements of corroboration. {Agha //atdar^ 
J.) amar Nath v. Emperor. I.R. 1931 Lab. 815= 
133 I.C. 639 =32 Or.L.J. 1049 = 1931 Or.C. 646 = A. 
I.R. 1931 Lab. 406. 

S. 114, III. (b) — Appraisers — Mutual rorrobora^ 

Hon. 

Where there are tw’o approvers they cannot as a mat- 
ter of judicial prudence be held to corroborate each other 
when they had ample time to consult each other before 
they became appi overs and al.so had opportunity of con- 
sultation after surrender to the police. {Daltp 
/.) Parbhu Emperor. 6 I.R. (Lab.) 212=146 
1,0. 364=35 CrL J. 79 = 34 P.L.R. 639 = 1933 Or.C. 
1409= A.I.R. 1933 Lab 946. 

S. 114, 111. Cb) — Appraiser's statement — Corro- 

boration. 

The statement of an approver by itself should not be 
considered to he sufficient for the conviction of an accus- 
ed person, until and unless it has been coiroborated by 
some extrinsic evidence. (^Middleton, J. C. and Kazt 
Mtr Ahmad, A.J.C.) NaZAM DIN v, Emperor. 6 R. 
Pesh. 47=148 I.O. 8=36 Or.L.J 719 = 1934 Cr.C. 
381 = A.I.R. 1934 Pesb.ll. 

-Ss. 114, 111. (b) and 133 — Apprai'ers statement — 

Unconvincing^ and linear rof*orated — Not sufficient for 
conviction— Cr, P, Code (1808), Ss. 337 and 339. 

When the statement of the approver is itself uncon- 
vincing and is not corroborated by other evidence, it is 
quite unsafe to convict the accused and the accused 
should be given the benefit of doubt. {Bhtde and Currie, 
//.) Gujar Singh v. Emperor. 166 1.0.149 = 
7 R.L. 643 = 36 Cr.L.J. 671 = 1934 Cr.C, 39 = A.I.E. 
1934 Lab. 21. 

—S. 114, 111. (b) — Approver's testimony — Corro- 
boration. 

It is a rule of practice, which has acquired the sanc- 
tity of a rule of law, that no conviction should be based 
on the testimony of an approver unless it is corroborat- 
ed in material particulars by independent evidence con- 
necting each of the culprits with the commission of the 
crime, {Shadi Lai, C. J. and Abdul Rashid, /.) 
Mangal Singh v. Emperor. 16010. 21=6 E.L. 
829 = 36 Or.L.J. 1046 = 36 P.L.R. 121 = 1934 Cr.O. 
666=A.1B. 1934 Lab. 346.. 

^Ss. 114, 111. (b) and 133— Approver’s testimony 

— Corroboration — Principles — Accowiplice, who is. See 
Evidence Act, S. 133. A.I.B. 1934 Oal. 678. 


EVIDENCE ACT (1872), S. 114, 111. (b). 

S. 114. 111. (b) — Approever's testimony — Nature 

of corroboration necessary. 

That there is .some probability of truth in the testi- 
mony of the approver is not sufficient for the purpose 
of convicting all the co-accused, unless the corrobora- 
tory evidence is such as serves to identify each of the 
accused with the offence. {Beaumont, C. J. and Broom- 
\ field,/.') Emperor z/. Ganu Chandra. 56 Bom. 
172 = I.R. 1932 Bom. 232 = 137 I.C 174 = 33 Cr.L.J, 

‘ 396 = 34 Bom.L.R. 303=1932 Cr.C. 398 = A.LB. 
1932 Bom 286. 

' [R. 146 I.C 701 (704.)] 

S. 114, 111. (b) — Approver’s testimony — Nature 

of coiroboratioii necessary foi conviction. See EVI- 
DENCE ACT, S. 133. 34 P.LR. 866. 

Ss. 114, 111. (b) and 133 — testimony 

Necessity for corrob iratton. 

No conviction can be based on the uncorroborated 
testimony of an approver. This rule of practice should 
not be departed from on the ground that the approver 
has no enmity against the accused or that his statement 
was a very detailed one. {Abdul Rashid^ J?) SHIB 
dhan V. Emperor. 6 I.R. (Lab.) 139 (2) = 146 

I. C. 762=34 Cr.L.J. 1129=34 PL.R 660 = 1933 
I Cr.C. 1111 = A I.R. 1933 Lab. 838. 

S. 114, 111. (b) — Approver's testimony — Need 

for corroboration. 

The lule of prudence that no conviction should be 
based on the testimony of an approver unless it is cor- 
roborated in material particulars connecting the accused 
with the commission of the crime has acquired the 
sanctity of a rule of law. Even in cases where the ap- 
prover otherwise appears to be a satisfactory witness, it 
is unsafe to base the conviction solely on his testimony, 
unless his testimony is corroborated by independent 
evidence in son»e material particulars. In a charge of 
murder, the fact that the deceased was last seen alive in 
the company of the accused and the approver, is a strong 
circumstance which corroborates the testimony of the 
approver, {Young, C, J, and Abdul Rashid, J.) AT A 
Mahommed V. Emperor. 167 I.C. 626 = 8 R.L. 127 
-86 Cr.L.J. 1202=37 P.L.R. 271. 

S. 114, III. (b) — Approvers testimony and re- 
tracted confession of co-accused — Sufficiency for convic- 
tion. 

If there is no other reliable evidence in corroboration, 
the evidence of the approver, coupled with the retracted 
confession of a co-accused, is not sufficient for convic- 
tion. (^Pultun and Niamatiillah, JJ.) NaSIR v. EM- 
peror. 56 All. 91= I.R. 1933 All. 170 = 34 Cr.L.J. 
489 = 143 I.C. 67 = 1932 A L.J. 1126 = 13 L.R. 167 
(Cr.)= 1933 Cr.C. 42 = A.IJR. 1933 All. 31. 

S. 114, 111, (b) — Co-accused — Prosecution with- 
drawn — Corroboration of statement. 

The CO accused against whom the charge has been 
uncondiiiorally withdrawn is a more reliable witness 
than the accomplice who is examined under conditional 
pardon, although proper corroboration is necessary in 
cases of both. 25 Bom. 422, Rel. on, {Pearson and 
M. C. Chose, JJ.) SUDAM CHANDRA BAG v. EM- 
PEROR. IR 1933 Cal. 494 = 144 IC. 74 = 34 Cr.L. 

J. 675-1933 Or.C. 226 = A.I.R. 1933 Oal, 148. 

S. 114, 111. (b ) — Person seeing murder but not 

giving information — Testimony of — Value of. 

The evidence of a person who has seen a murder com- 
mitted, but does not give any information thereof may 
or may not be better than that of an accomplice, but the 
truth of the story told by him is not above suspicion. A. 
I.R. 1928 Lah. 391, Rel. on. {Nanavutty and Smith' 
JJ.) SuNDAR Lal V. Emperor. 9 Luck. 687=148 
1.0. 1046 = 6 BO. 482 = 11 O.W.N. 661 = 36 Or.L.J. 
836 = 1934 Cr.O. 868 19^6 Oudh 315. 
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EVIDENCE ACT (1872), S. 114, III. (b). 

—3s. 114, 111. (b) and 133 — Retracted confession 
of co accused — Necessity for independent corroboration^ 

Although there can be a conviction on the retracted 
confession of a co-accused, there must not only be corro- 
boration on material particulars, but the corroboration 
must come from independent witnesses and not frorii the 
tainted evidence of an accomplice. {^Mallik and Remfry^ i 
//.) Kashemali 7^ Emperor. I.R. 1932 Cal. 709: 
-140 I.C 379-34 CrL.J. 23-36 C.W.N. 874=1933 
Cr.C. 26 A I.R. 1933 Cal. 6. 

[Rel. 1933 M W.N. 1129(1138)] 

-3. 114, 111. Retracted confession — Material 

corroboration. j 

Though a retracted confession is no doubt admissible ■ 
evidence against a co-accused, a conviction on such con- ; 
fes.sion alone even if legal, could only be justified in the ’ 
rarCvSt of cases. It should be supported by some mate- , 
rial corroboration upon which reliance can Ire placed. 
{Rrown, /.) NGA l.U MlN 7'. EMPEROR. I.R. 1933 
Rang. 57 = 34 Cr.L.J. 558 = 143 LC. 142 = 1933 Cr.C. 
624-A.I.R. 1933 Rang. 73. 

S. 114, III. (b; — Retracted c onfessi on — V al iie 

against co-accused, 

A retracted confession carries practically no weight as 
again?»t a person other than the maker; it is not made 
on oath, it is not tested by cross-examination, and its 
truth i.s denied by the maker himself, who has thus lied 
on one or other of the occasions. The very fullest cor- 
roboration would be necessary in such a case, far more 
than would be demanded for the sworn testimony of an 
accomplice on oath. Where not only did the confessing 
accused retract their confusion, but when pardons were 
offered to two of them, with a view to their giving evi- 
deni'e as accomplices, they refused to accept such pardon. 

Held, that the value of the evidence of the confes- 
sions as against the other co-accused was much weaken- 
ed and that the question, as to whether the confessions 
of the confessing accused afforded suflicient corrobora- 
tion of one another to justify the convictions of the co- 
accused, was one w'hich rerpiired careful consideration. 1 
28 Cal. bS9, Foil.; 38 Cal. 559, Kef. {Dunkley, J.) ' 
NGA ro Hi.AING 7^ EMPEROR, 6 I.R. (Rang.) 89 ; 
86 Cr.L.J 39 = 1461.0. 303 (2) =1933 Cr.C. 1139= ; 
A.I.B. 1933 Bang. 320. i 

— — S. 114, 111. (b) — Spy — /evidence of — Corrobora- 
tion, if necessary. 

The evidence of person who as.sociates with the 
accused with the sole object of entrapping the accused 
detects an offence and thus acting as spy is legally ad- 
missible in evidence without corroboration. Hut some 
degree of disfavour attaches to the evidence of persons j 
playing the role of a spy or informer. Their evidence 
must be carefully .scrutinized and the weight to be 
attached t(^ it must depend upon the character of each ; 
individual witness. {^Ihsheshwar Nath, Jf) HHUNESH- 
WARi Per.shad V. Emperor. 6 Luck 668 = I,R. 
1931 Oudh 250 = 132 I.C. 234 = 32 Cr.L.J 860 = 14: 
0.t J. 438 = 8 O. W.N. 603 = 1931 Cr.C. 444 “ A.I.R. I 
1931 Oudh 172. j 

-A 114, 111. (c), Expl — Negotiable instrument — 

Presumption as to consideration. See NEGOTIABLE IN- ! 
STRUMENTS ACT, S. 118. A I.R. 1936 Lab 599 j 
— S. 114, 111. Cc) and Negotiable Instruments ; 
Act, S. 118 —Difference betiveen — Nature of presump- \ 
tton raised — Quantum of consideration, if can be pre- 
sumed. 

The difference between S. 114, 111. (c) of the Evidence 
Act and S. 118 of the Negotiable Instruments Act is 
this, that, under the first, the Court has a discretion to 
make the presumption or not^» whereas, under the 
second, the Court is bound to skart with the presump- 


I EVIDENCE ACT (1872), S. 114, 111. (e). 

I tion; but once the presumption is made, there is no 
; difference between the two cases in the manner of 
I displacing the presumption or disproving the presumed 
; fact. Neither section justifies any presumption as to 
i the quantum of consideration as distinguished from the 
mere existence of con.'-ideration. {Varadachariar ami 
Burn,//.) Narasamma v. Vekrraju. 58 Mad. 
841 = 1935 M. W.N. 628 (2) -160 I.C. 768 = 8 B.N. 
716 = 42 L.W. 321 = A.I.R. 1935 Mad. 769. 

S. 114, 111. (d) — Continuity of a state of things 

— Presumption — Nature of — If operates backivards. 

Theie is a presumption that a state of things found to 
exist at a particular point of time continues, but there is 
no rule of evidence by which one can presume back- 
wards. A. I.R. 1934 Cal. 2^07, Foil. (^Derbyshire, C./. 
and R,C. Mitter, /.) IIeMENDRA NaTH ROY ChOU- 
OHARY V, JNANENDRA HaSANNA HHADURI. 63 Cal. 
155 = 169 I.C. 1101 = 8 R C. 388 = 40 C.W.N. 115= 
62 C.L.J. 49 = A.I B. 1935 Cal. 702. 

S. 114, 111. (d) — Criminal trial — Theft of re- 
volver in October— Revolver found with accused tn 
followt ng M ay — Presum pti on , 

A revolver stolen in October was found with the 
accused in the following month of May. 

Held, that though it was not possible to say that the 
distance of time betw'een October and May was so short 
that a presumption of guilt should nece-ssarily arise, yet 
as the accused was not able to account for the posses- 
sion of an aiticle not easily obtained in market overt 
without due caution, the Court was entitled to presume 
that the accused was either a thief or a retainer of stolen 
goods knowing them to be stolen. (^Ba/pat, /.) KkOTI 

t;. Emperor. 6 I.R. (All.) 135 = 145 I.C. 609-34 
Cr.LJ. 1018 = 14 L.R 63CCr.) = 1933 A.LJ. 623= 
1933 Cr.C. 761 = A.I.R. 1933 All. 461. 

— — S. 114, 111. {d)— Insolvent — Receipt of large 
sums of money shortly after adjudication — Presumption 
— Conviction under S. 69, Provincial Insolvency Act. 

Where the insolvent proved to have received 
certain sums of money within seventeen days after his 
adjudication, the Court may, under S. 114 of the 
Evidence Act, presume that the source of the trade which 
brought those sums into the insolvent’s hands consisted 
of undisclosed assets in his possession at the time of the 
adjudication and a conviction based on such presump- 
j tion is not bad in law. {Curgemen, /.) KaMACHAN- 
I DRA Naidu V. Emperor. 1931 M.W.N 1312. 
i — S. 114, 111. (e) — /udicial acts — Attachment — 
Compliance with formalities of — Presumption. 

Where there is ample evidence that the land was 
attached, in the absence of direct evidence to the con- 
trary, it must be presumed that all the necessary forma- 
lities, including the fixing of a copy of the order of 
attachment in the Collector’s Office, were duly complied 
with and that the attachment was validly made. (^Lori 
Tomlin,) Mahomed Akbar Khan v. Mian Mu- 
sh araf Shah. 61 LA 371 = 16 Lab. 836 = 60 OlL-Jj 
261 = 39 C.W.N. 89=1511.0. 221=7 B.P.O. 51 = 40 

L. W. 396 = 11 O.W.N. 1158 = 18 R.D. 475 = 36 P.L. 
R. 285 = 4 A.W.R. 398=A.LR. 1934 P.O. 217 = 67 

M. L.J 6 11 (P.O.) 

[F. 1935 A.I .J. 390 ] 

S. 114, 111. — /udicial acts — Attachment by 

Court — Regula rity — Presum pti on , 

Where the objection urged by a party against a sale 
held under an order of Court is that the attachment 
under which the sale was held was irregular, the onus 
lies on him to show that fhe proceedings of the attach- 
ing Court were vitiated in any manner, as the presump- 
tion, unless rebutt^, is that all the formalities required 
by law have been duly* taken. (Addison and Din 



365 


CIVIL, CRIMINAL AND REVENUE, 


366 


EVIDENCE ACT (1872), S. 114, 111. (e). 

Mohammad, //.) 13ANKUAR RlCHHPAL. 37 P. 

I..R. .63. 

— — S. 114, 111 (e) — Judicial acts — Attachment 

proved — V alt dtty — Presum pti on. 

When it is proved that an attachment has been made, 
in the absence of any evidence to the contrary, it ought 
to be presumed that the attachment was validly made 
and all the necessary formalities, such as are required 
under O. 2l, K. 44, C. P. Code, were complied with. 
CGan^a Nath, J.) Arjun EMPEROR. 167 I.C. 178 
(2) -8 R.A. 128-36 Cr.L.J. 1094 (2) -^1935 A.LJ. 
390 = 1935 A. W.B. 512 = 1935 A Cr.O. 114 = 1935 Or. 
O. 493 = A I.R. 1935 All. 436. 

■ *3. 114, 111. (e) — Judicial acts — Order of attach- 

ment — Validity presumed. 

Where there was no positive evidence that the attach- 
ment was not effected in accordance with law and such 
a contention was not raised in the lower Court, 

Held, that the Court should give effect to the pre- 
sumption regarding the regularity of official’s acts and 
proceed on the view that there was a valid attachment 
duly effected. {Muhcr/i and Mitter. //.) C. L. 

Kiernander V. 13ENI Madhap khettri. 58 Cal. 
598 = I R. 1931 Cal. 849 = 134 I.C. 561=A.I.R. 1931 
€al. 763. 

3. 114, 111. (e) — Judicial arts — Presumption jr 

— Process returned served. 

The presumption that official acts were rightly carried 
out applies to the return of a process under (1. 21, R. 22, 
C. P. Code, as duly served so that the burden of proving 
that the recoid is wrong lies heavily on the judgment- 
debtor. {Mukerjt and Guha. JJ.) ]. C. GaLSTAUN 
V. syed Mahomed Husain. 140 IC. 732=1 R. 
1933 Cal. 26 --=36 C.W N. 242= A I.R. 1932 Cal 627. 

S. 114, 111. (e ) — Judicial acts — Suit to set aside 

decree for fraud — Allegation of fraudulent endorse- 
ment of refuml of service — Burden of proof. 

Where the case of the plaintiff is that the defendant 
“had obtained a fraudulent ex parte decree by having 
got up a false endorsement of refusal of sei vice,” there 
us a presumption under S. 1 14 (e) of the Evidence Act 
that proceedings held and accepted by the Court aie 
regular and true and the burden of proof is on the party 
asserting the contrary. {Doraswamt Iyer, C.J. and 
Mahadevayya, J.) IlYKAPPA v. BYRAPPA. 10 Mys. 
Ii.J. 151. 

' '3. 114, 111. (e ) — Judicial acts — Suit to set aside 
decree on the ground of fraud — Plea of non-servtce of 
summons — Burden of proof. 

There is a presumption under S. 114, III. (^’) of the 
Evidence Act that proceedings held and accepted by the 
Court are regular and true and so a party who asks that 
certain proceedings in Court should be set aside on the 
ground of fraud or irregularity and alleges that the pro- 
cesses were not executed as they purport to have been 
must prove his allegations. {^Mahadevayya and Rama- 
chandra Rao, //.) RanGAPPA v. MOODLAPPA. 10 
Mys.L.J. 233. 

—3. 114,111. (e) — Judicial acts — Wat rant — Pre- 
sumption. 

It may be presumed that official acts are regularly 
performed and a warrant once signed and issued remains 
actually in existence until such time it is known to have 
been destroyed. {Harrison and Dalip Singh, J J.) 
Emperor Kalu. I.R, 1933 Lab. 402=144 I.O. 
67 = 34 Or.L J. 679 (2) = 1933 Cr.O. 304= A.LR. 1933 
Lah. 159. 

-3. 114, Ills, (e) and (f) — Official acts — Books 
of Coliectorate — Entries as to arrean^ of revenue — Pre- 
sumption as to correctness. ^ 


EVIDENCE ACT (1872), S. 114, 111. (e). 

Where the books of the Coliectorate show that the 
estate is in arrears the relevant entries therein may be 
presumed to be correct under S. 114 having regard to 
Ills, {e) and (/*). 50 Cal. 243, Ref. {Mukerjt and Guha, 
//.) Sri Sri Radha Gobinda Deb Thakur v. 
Grija Prasanna Mookerjee. 69 Cal. 186 = 136 
I.C. 129 = I.R. 1932 Cal. 177 = 35 O.W.N. 912 = A.I. 
R 1932 Cal. 153. 

"S. 114, 111. (e) — Official acts — Circular by a 

public servant dating that it was made on the authority 
of the superior officer — P resumption. 

Where the election officer issued a circular to the 
polling officers stating that it was issued under the direc- 
tions of the Election authority. 

Held, that the statement as to the directions by Elec- 
tion authority must be presumed to be correct and that 
it was foi those who challenged the truth of the state- 
ment to show it is false. {Ramesam, Off C.J f) BiJLI 
Sahib Bah \dtjr r. Mahomed Asan Maracair. 6 
I.R. Mad. 283 = 146 I.C. 572-= 39 L.W. 466 = A.LR. 
1934 Mad. 27. 

~S. 114, III {Q)-Offiaal acts — Entry in jama- 

bandi — Presumpti on . 

The entry in the jama bandi in the year following the 
partition to the effect that the field w'as joint, while other 
fields have been recorded in the separate names of the 
parties raises a veiy strong presumption that the field 
was kept joint. {Staples, A.J.C.) MaHARAJ Sai v. 
KararNATH. 29 N.L.R. 272 = 6IR. (Nag.) 34 = 
144 I.C. 948 = A.LR. 1933 Nag. 130. 

S. 114, 111. (e) — Official acts — Entries in jama- 

bandi — Presumption regarding — Evidence of adverse 
possession. 

No general rule as regards a presumption to be drawn 
from entries in jamabandts can be laid down. Each 
case must be considered on its own facts. Thus if it 
were simply a case of whether one man or the other was' 
in possession, it might be presumed that the jamabandi 
entry supporting one man’s possession is correct. Where, 
however, the assertion is only by the party in possession, 
effect can be given to the same only from the date when 
the record was drawn up. {Bhide and Currie, JJ.j 
SOHAWA Singh v. Kesar Singh. 13 Lah. 432 = 1. 
B. 1932 Lah. 716= UO I C. 474 = 33 P.L.R. 771 = A. 
I.R. 1932 Lah. 686. 

3. 114, Ill.Ce) — Official acts — Gcienimcnt noti- 
fication — Proof of publKation. 

Though oidjnarily it may be piesumed that a Govern- 
ment notification purporting to have been published in a 
Gazette of a certain date, was in fact so published, yet 
where the interval between the issue of a notification 
and action taken on it is so short as, c.g., a night, a 
Court might require stricter pi oof that all the formalities 
requisite to the act of notifying, or, in other words, 
publishing the notification, had actually been carried 
out. {Beaumont , C. J. and Murphy, /.) EmperOK 
V. Balkrishna. 55 Bom. 356 = I.R. 1931 Bom. 
257=130 I.C. 677 = 32 Cr.L.J. 572 (2) = 33 Bom.L. 
R. 82 = 1931 Cr.O. 180= A.LR. 1931 Bom. 132. 

■ "S. 114, 111. (e) — Official acts — Nature of pre- 

sumption. 

Official acts may be presumed to have been regularly 
performed but such pre^sumption cannot supply deficien- 
cy in the proof. (.9. K. Ghooe, /.) CHAIRMAN, HOOGH- 

ly-Chinsura Municipality v. Keshab Chan- 
dra Pal. I.R. 1933 Cal. 395=143 I.C. 285=34 
Cr.L.J. 649 = 66 C.L J. 683 = 1933 Cr.C. 419 = A.LR. 
1933 Cal. 347. 

I 3. 114, 111. (e) — Official acts — Order applying 

Part VI of Bengal Tenancy Act to a Municipality — 
1 No presumption of promulgation. « 
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EVIDENCE ACT (1872), S. 114, 111. (e). | EVIDENCE ACT (1872), 8. 114, 111. (g). 


Where under an act certain things are required to be j 
done before any liability attaches to any person in [ 
respect of any right or obligation, it is for the person l 
who alleges that that liability has been incurred to prove 
that the things prescribed in the Act have been actually 
done. So befoi e a prosecution can succeed on a charge 
of the accused having failed to take out a licence for 
selling meat, it must prove that the order applying Part j 
VI of Jk*ngal Tenancy Act to the Municipality in ques- ; 
tion was piomulgated under the provisions of S. 222 of < 
the Hengal Municipal Act. This cannot be presumed 
under S. 114 (<r) of the Evidence Act, which covets only 
alleged irregularities in the method and manner — and 
not the factum — of publication. 53 Cal. 7l8, Kel. ] 
/.) KHURSHID ( HIK V. KaNIGANJ MUNICI* | 
PALITY. I.R. 1932 Cal. 658=- 139 I C 134 = 36 C. I 
W.N 823-1932 Or.C. 860 = A.I.B. 1932 Cal. 833. j 

3. 114, 111. (e ) — Official att^— Police party con- \ 

sitting of several senior officers — Proper choice of search 
7 vi tnesses — Prt sumpti on . 

Where in the police party were several senior officers 
of police and the witnesses for search were chosen, | 

Helds that it must be presumed that the witnesses < 
have been properly chosen. {Mackney^ /,) BOON I 
Chin 7c Emperor. 167 I.C. 798^8R.R. 110 = 36 i 
CrL.J. 1228 = 1935 Cr.C. 934 = AIR. 1935 Rang. , 
233. 

-S. 114, 111. (e) — acts—Proof of opinion 1 

of Local Government Recital in notification. Sec Ben- | 
GAL Criminal Law amendment act (VI of 1930) | 
S. 3 (2). 62 Cal. lOil. 

S. 114, 111. iSi)— Official acts — RezisH^lton | 

under S. 23-A of Registration A A — Presumption that it , 
zoas tn time, i 

I'lie presumption of law is that all official acts are 
properly performed. It is for the Registr.Tr before ; 
whom the re presentation was made under S. 23-A of j 
the Registration Act to satisfy himself that the re- ' 
presentation was made within the proper time and if he | 
proceeded to register the document, the presumption is | 
that he was so ftatisfied. (Ramesa/n and Cormdi, JJ.) \ 
SUDARSANA Rao V. Seetharamamma. 1933 M.W. ' 
N. 1148. I 

— -S. 114, 111. (e) — Official acts — Scope of presump- | 
tton, ^ : 

The real meaning of ill. (<?), S. 114, is that if an 
official act is proved to have been clone, it will be pre- 
sumed to have been regularly done. It does not raise 
any presumption that an act was done of which there is 
no evidence and the proof of which is essential to the . 
case raised. 32 Cal. 1107 and 8 Pat. 1, Ref. {Afya Bu \ 
and Dunkleys //.) KUMARI CHOUDHURY v. KAJ I 
Kumar Ghose. 161 I.C. 337=7 R.R. 63=A.I.R. 
1934 Rang. 207. 

S. 114, 111. (e ) — Official acts — Survey papers 

not finally published — Admissibility. 

The papers of a survey which do not reach the stage j 
of final publication are not altogether inadmissible in 
evidence even though the weight to be attached is a 
different matter. The piesumption of correctness cannot 
apply to such papers until final publication but the 
presumption arising from the circumstances that official 
duties are taken to have been regularly performed 
applies. {Dhavle, J.) RASDHARI LAL v. NaNI) LAL 
Mahton. 148 1.0. 444 = 6 R.P. 476= A.I.R. 1933 
Pat. 468. 

“S. 114, 111. i^)'Scope-- Order sanctioning 

prosecution — Documents referred^ in — Identity — Pre- 
sumption as to — Extd^U of. 


The Court should not presume that the documents^ 
referred to in the order of sanction by the Governor- 
General weie the documents in question and that they 
were duly forwarded by the Governor-General and 
reached the complainant thiough the usual channel, 
unless there be any indication on the face of the ques- 
tioned documents to show that they were the annexures 
to the order of sanction. In the absence of any such 
indication it would be a violent presumption to raise 
that these were the documents mentioned in the order 
sanctioning prosecution. {Subhedar, A.J Cf) DIWAN 
Singh 7 /. Emperor. 156 I.C. 450 = 7 R N. 176 = 36 
Cr.L.J. 744-1935 CrC. 418 = A.I.R. 1935 Nag. 90. 
S. 114,111. (f) — Common course of business — 

Lawyer sending letter purpoiting to be instructed by 
client — Presumption. 

When a member of the Bar writes a letter purporting 
to be instructed by a client, there is a presumption, 
until the contrary is pioved, that the letter is written 
under instiuctions. (Baguley, /.) H AMI DA Bl v, 
ABDUL Gaffar. 6 I.R. (Rang.) 25=144 1.0.996- 
= A.I.R. 1933 Rang. 147. 

S. 114, 111. (f ) — Common course of business — 

Registered letter returned by Post Office as refused — 
Presumption. 

The question whether where a registered letter is 
returned by Post Office as refused, a presumption can be 
drawn as to due delivery or .service of the letter by post 
must depend on particular circumstances of each case. 
Though it Is open to the Court under S. 114 (/") to 
presume that the common course of business has been 
followed, it cannot hold that the posting of the letter 
proves delivery as it is a matter of common knowdedge, 
that postal servants are not always diligent. {^Brown 
and Mya Bu, J J .') Ma Me SHIN v. R. M. R. M. N. 
CHETTYAR FIRM. GIB. (Bang.) 97 = 146 I.C. 422' 
= A.I.R. 1933 Bang. 76. 

S. 114, Ill.(f) — Common course of business — 

Registered letter sent by post correctly addressed and 
not coming back — Presumption. .See EVIDENCE ACT, 
SS. 16, IL L. ((5) AN D 1 14, ILL. {f). 39 C. W.N. 1041. 
'S. 114, 111. (g) — Accounts — Defendant suppress- 
ing them — Presumption, 

If a defendant either suppresses his accounts or has 
falsified them, the Court will pre.sume everything most 
unfavourable to him consistent with the established 
facts. {Curgenven and Pandrang Row, JJ.) CHIDAM- 
BARAM CHETTIAR e/. AYYAPPA CHETT IAR. 156 I.C. 
1069 = 7 E.M. 629 = 1935 M. W.N. 572=41 L.W. 104 
= A.I.R. 1936 Mad 162 = 69 M.L.J. 568. 

S. 114, 111. (g) — Accounts — N on- prod ucti on of 

both sides — No adverse inference. 

Where the non-production of accounts on either side 
is plausibly explainer!, no inference can be drawn against 
either one side or the other from that circumstance. 
iRaza and Smith, //.) Mt. BoOTA v. GuR PRASAD. 
6 I.R.(Oudh) 81 = 146 I.C. 31 = 10 O.W.N. 827 = A. 
I.R. 1933 Oudh 412. 

S. 114, 111. (g) — Account hooks — Non-prod uctiort 

of — Presumpti on . 

W^here in a suit for damages for infringement of 
copyright, even after a notice, the defendant fails to 
produce his account book, there is a fair presumption 
that the account books have been deliberately suppressed 
by the defendants in order to conceal the actual- profits 
laised by the sale of the books, and the Court is entitled 
to assume that the entire stock of copies of books publi- 
.shed had been sold by the defendants and the sale 
proceeds appropriate^! by them. {Sulaiman, C. Jf, and 
Thom, J.) Educational Book Depot v. Dr,. 
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evidence act C1872;, S. 114, 111. (g). 

RABINDRANATH TaGORE. 65 All. 664 = 148 I.C. 
127 = 6 E>.A. 642 = 1933 A.L.J. 791 = A.I.B. 1933 All. 
474. ‘ 

— S. 114, 111. (g) — Crtmtnal complaint — Naming 
of witnesses-^ Prosecution not calling — Inference, 

The fact that certain persons are named in the first 
information report as being witnesses of the occurrence 
complained about does not make it necessary for the 
prosecution to call any one of them. Nor does it give 
rise to the presumption under S. 144, 111. {g^ of the livi- 
dence Act. The only witnesses whom the prosecution 
need call are those who know' the facts and are able and : 
willing to give truthful evidence which is relevant to the 
charge. The mere statement of the complainant that 
some one was a witness of the occurrence is not conclu- 
sive. (Z,ort IVil hams and S. A\ Ghose^ //.) GlKISH- 
CHANDKA Namadas z/. Emperor. 68 Cal. 1336 = 
I.R. 1932 Cal. 123 = 136 I.C. 443 = 33 Cr.L.J.135 = 
1932 Or.O. 103-A.I.E. 1932 Cal. 118. 

- — -S. 114, 111. (g)— Criminal trial — Prosecution 

omitting to summon witness — Inference. 

Refoi e the prosecution launches any case, they ought 
to be satisfied of the tiuth of the case which they are 
going to place before the Court. C'onsequently, it is 
absurd to expect the prosecution to call witnesses w’ho 
will speak against that case. It the piosecution find 
that a number of those who are present will not support 
the prosecution case, they must make up their minds 
whether they are truthful witnesses or not. If they come 
to the conclusion that they aie truthful witnesses, they 
ought to w’lthclraw' the prosecution forth W’ith. If, on the 
other hand, they come to the conclusion that they are 
not truthful witnesses, there is no obligation for the pio- | 
secution to call them. Practically speaking, therefore, | 
the prosecution ought to call those witnesses, who, they 
think, will support the prosecution case and no others. 
If the witnesses who are prepared to speak against that 
case are respectable witnesses wiio ought to be believed, 
then the prosecution ought to withdraw the case. It is 
quite useless to pursue a case and then call a whole 
series of witnesses who are going to speak against it. 
On the other hand if the defence comes to the conclusion 
that the witnesses are witnesses of truth who ought to 
have been called, then it is the duty of the defence to 
call them. Hence simply because the prosecution does 
not call certain witnesses, the Court need not raise the 
presumption under S. 114, 111. (g) when the absence of 
the witnesses is explained properly, {^Lcrt Wtlltams 
and McNair, //.) BHUBAN BiJAY SINGH r, EM- 
PEROR. 60 Cal. 1361 = 35 Cr.L.J 33 = 6 LB. (CaL 
210 = 146 I 0. 378 = 37 C.W.N. 1098 = 1933 Or.O. 964 
= A.I.B. 1933 Cal. 600. 

S. 114,111. (g) — Defendant withholding evidence 

— Inference, 

When the defandant in a suit withholds the best evi- 
dence in the case, an inference adverse to his case must 
be draw n. i^Mitter and 8, Ran, J TrailOKYA 
NATH Das V. Kena Ram Das. 163 I.O. 663=9 E.C. 
61 = 61 O.L.J. 651. 

■S. 114, 111. (g) — Failure of party to produce 
account — Other evidence available — Procedure, 

Where a person fails to produce the accounts in his 
possession showing the amount of expenses he has incur- 
red w’hich fact is proved by other evidence, one would be 
justified in presuming from the non-production of such 
account that he was exaggerating the expenses incurred 
by him; but simply because of this non-production one 
could not be justified in coming to the conclusion that no 
expenses had been proved. {Niamatullah and Rachhpal 

^ingh, //.) Sajjad Husain v, mahomed Sayid i 
Q. ^.—11—24* 


EVIDENCE ACT (1872), S. 114, 111. (g). 

HaSen. 154 I.O. 434= 7 E. a. 769 = 3 A.W.R. 263^ 
= A.LR. 1934 All. 71. 

S. 114, 111. (g ) — Failure of party to produce 

documents and accounts — Effect of. 

Where the defendant was required to produce 
vouchers given to his servants for purchases made by 
him from the plaintiff, and the defendant, without deny- 
ing the receipt of vouchers, stated that they could not be 
found on search, and did not produce them or his 
accounts. 

Held, under the circumstances, that their non-produc- 
tion established the correctness of the plaintiff’s counter- 
j toils. It is an inversion of sound practice for a party 
to suit to withhold from Court evidence in their posses- 
sion which would throw light on the state of facts on 
which he lelies. (^Srivastava and Smith, J J.) SHAH 
Mahomed Khan v, Ahmad ali Khan. 153 I.C. 
987 = 7 R. O. 417 = 11 O.W.N. 880=A.I.R. 1935« 
Oudh 171. 

! S. 114, 111. (g) — Fishing application for dis- 

\ Ciwery — Noit production of title-deeds — Inference. 

' No presumption can be made against the defendant 
! from their non-production of their title deeds in res- 
! ponse to a fishing application by the plaintiffs for dis- 
j covery, which did not disclose any materials to support 
I their claim. {^Ross and Fazl Ah, /J.) SOMESHWARI 
, PRASAD Narain Deo 7f. Maheshwari Prasad 
i Narain Deo. 10 Pat. 630= 136 I.C. 85=-LR. 1932 
! Pat. 6 = 13 Pat.L.T. 347 and 405 = A.I.E. 1931 Pat. 

' 426. 

S. 114, 111. (g) — Material ivitness summoned but 

not examined — Adverse inference, if justified. 

Where a material witness for the prosecution was 
summoned bat not examined at the trial, the failure to 
examine him justifies the inference that the witness, if 
i examined, w’ould have deposed against the prosecution, 

! {.Shadt Lai,, C./.) TaJ MaHOMED v, EMPEROR. 16 
I Lah. 407=107 10. 100 = 29 Cr.L. J. 212 = 36 P.L.R. 
j 527= A.I.E. 1928 Lah. 125. 

I S. 514, 111. (g) — Non-production of document — 

' Party not in possession of document — Inference, 

! When a party is not in possession of a document, its 
non-production by him or on his behalf, does not neces- 
sarily raised the presumption that if produced it would 
not support his case. It is a matter for comment. 
(Muter and Patterson, yy) KAJ KRISHNA PRASAD 

Lal Singh DEOr^ Hakabani Coal Concern, Ltd. 
62 Cal. 346 = 159 I.C. 98 = 8 E.C. 257 = 60 C.L.J. 477 
= A.I.E. 1935 Cal. 368. 

S. 114, 111. (g) — Non production of document by 

party — Opposite party nut calling for suck document — 

I Presumption — I f arises. 

I A litigant is perfectly entitled to refrain from procluc- 
! ing any documents which he considers irrelevant, and no 
; inference as to the contents therefore can be drawn fiom 
1 the mere non-production, especially when he is not called 
1 upon to produce them by the other side. If the latter is 
j dissatisfied, it is for him to apply for an aliidavit of 
1 documents and to obtain production and inspection of 
‘ all that might appear to him in such affidavit to be rele- 
[ vant and proper. Where he does not choose to so apply, 

! neither he, nor the Court at his request, is entitled to 
I draw any inference adverse to the party omitting to pro- 
duce the documents. (Saunders, y.) GhELA PaN- 
CHAN & CO. V, Mangtulal Bagaria. 7 R.P. 460 = 
1541.0.48. 

S. 114, 111. (g) — Non- production of evidence by 

party in possession of same — Inference,, 

In a case under S. 408, Penal Code, the complainant 
did not specify the particular itemsv> in respect of which> 
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Ijreach of trust was committed and the dates on which 
they had been committed on the ground that the time 
between the first and last of such dates did not exceed 
one year. It was contended by the accused that it cover- 
ed more than a year. The complainant, though he W'as 
in possession of the account books and papers relating 
ito these, did not produce them. 

Held, that it was a legitimate inference that if they 
.h'ld been produced, they would not have supjxirted the 
alleg.ition made by complainant that the defalcation 
•covered a period of only one year, i^Sauuders, /.) 
Dkonarain SiNt'.H V. Kmpkror 6 R P. 484 = 148 
IC. 519-35 CrLJ. 693=15 Pat.L.T. 647 = 1934 
Cr. C 288 = A I R 1934 Pat 132. 

S. 114, 111 (g) — Onusston to call material ivit- 

nesse s — hi ference . 

The omission on the part of the party to call mate- 
rial witnesses raises the inference that the evidence ot | 
those witnesses, if it had been procured, would have 
been unfavourable. Bu and Dunkley^ /A) U 

SHIN7C Eriw'AKD. 150 I.C. 898 = 7 R.R. 20-ALR. 
1934 Rang 139. 

-S. 114, 111. (g) — Party purposely withholdiuyi 

doc umenta ry eutdeuce — / n ference. 

Where documents which could throw* light on the real 
state of things are purposely withheld by a party, the 
irresistable conclusion is that they would go against him 
'and support the case of the opposite party. {Gnlia and 
Podge, //.) RAJANI KaNTA KAY v. KAILASH 

Chandra Shaha. 62 C.L.J. 225. 

S. 114, 111. (g) — withholding evidence — 

Adverse inference — When pernmstlde. 

In order to entitle th<-* Court under S. 1 14, 111. {g') to 
draw inferences unfavourable to the person withholding 
evidence, the opposite party must satisfy the Court that 
such evidence wMs in existence and could be produced. 
iLofdThankertouf) MaHABIR SlNGH v. ROHINI 
KAMANADHWAJ PRASAD SlNGH. I.R. 1933 P.C. 49 
= 1933M.WN. 357 = 57 C.L J. 222=37 IiW. 521 = 
37 C W.N. 657 = 35 Bom L R. 500 = 142 I.C. 220 (2) 
=A I.R. 1933 P.C. 87 = 64 M.L.J.413(P C.). 

S. 114, 111. (g)~/ ^reuimption from ivithholdin^ 

of evidence — Scope of. 

111. (ir),to S. 114 of the Evidence Act says 
(that the Court may presume that evidence w’hich could 
be and is not produced w’ould, if produced, be unfavour- 
.able to the person who withholds it. The section does 
not, in all cases, make it obligatory on the Court to act i 
on such a presumption, because a particular case may 
be such that notwithstanding that there is an intentional 
non-production, other circumstances may be present 
•upon w'hich such intentional non-production may be 
justifiable on some reasonable grounds or may be 
attributable lo some justifiable cau.se. The illu.stration 
itself says that the Court - hall also hive regard to other , 
■facts in considering whetirer the maxim does or doe.s not 1 
apply to any particular case. But where no other cause 
is apparent or proved, the Court will be entitled to rely 
on such presumption. (^Mnkerjt and S. K. Ghose, JJ.) 
Shivapra.sad .Singh 7j Prayagkumari Debkk. 61 
Clal. 711 = 164 I.O. 479 = 7 R.C. 469 = A.I.R. 1935 
•Cal. 39. 

• -S. 114, 111. (g) -Scope. 

Mo presumption of S. Il4, III. (x") arises if there is 
'no evidence that the document could be produced. (Lord 
Thnnkerton.) RaMAYYA v. T.AKSHMINaRAYANA. 61 
I.A. 177 = 57 Mad. 443 = 6 R.P.O. 117=148 I.O. 327 
= 3 A.W.R. 666 = 11 OWN. 468=38 C W.N. 669 = 
1934M W.N. 386 = 69 C.L.J. 434 = 1934 A.L.J. 402 
f=39LW. 329 = A.I.R. 1934 P.C. 84 = 67M.L.J. 1 
(P.C.). 


S. 114, 111. (h ) — Criminal trial — Refusal of 

accused to antwer questions — Inference. 

Although the prosecution has to be judged on its owrn 
merits, an accused person cannot defeat the ends of 
justice by merely refusing to answer questions. The 
i Court may draw such rnferences from the accused’s 
[ refusal to answer questions as it thinks just according to 
! S. .342, Cr. P. Code and S. 114, III. (//), Evidence 
Art. (B hide and Tapp. J/.) SheR JaNG 7f. EMPKROR. 
IR. 1931 Lah. 405 = 131 I.O. 277=32 Cr.L.J. 684 = 
1931 Cr.O. 2a8 = A.I.R. 1931 Lah. 178. 

S. 114, 111. (1) — Di sch, i rged m ortga deed — 

Presumption of time of payment. 

Where the mortgagor has produced the mortgage- 
deed with the stamps punched in tne ordinary way, such 
production w’ould raise a presumption that it had been 
paid up, but it would not help to prove that it had been 
paid before a particular date. 29 Cal. 334 (P.C,), Rel. 
on. (Ba^uley. J.) SaKA UPDHAYA v. S. R. M. M. A. 
Firm. i.R. 1933 Rang. 90 = 144 I.O. 175=A.I.R. 
1933 Rang. 61 (2). 

S. 114, 111. (\)— ’Effect— Suit for recovery of 

money on lost agreement — Defendant producing agree- 
ment alleging its discharge — Presumption. 

In a claim for recovery of the money on the basis of 
the lost agreement, the defendant produced the agree- 
ment, and alleged that the obligation had been discharg- 
ed. The Court placed the onus on the plaintiff to show 
I that the agreement was lost and not discharged. 

Held, that the onus was w’rongly placed as the 
pre-.umptioii under S. 114, 111. (;) would be a piece of 
evidence in defendant’s favour, but it did not shift the 
onus of proof which was on the defendant to show that 
he had discharged his obligation. 30 I.C. 258, Ref. 

\ (Walker. J.') JaGAN NATH y. AmiRA. I.R. 1931 
! Lah. 943 (2) = 134 I.C. 495 (2)=A.I.R. 1931 Lah. 
299 (1) 

! S. 114, 111. (i) — Pro-note pioduced by obligor — 

Pr-^sumption — Strength of. 

\ The strength of the presumption which might be 
' raised when the document creating obligation is produc- 
ed by the obligor varies in different circumstances. As 
indicated by III. (/}, when the document creating 
an obligation is in the hands of the obligor there is a 
presumption that the obligation has been discharged, if 
the contest is betw*een the creditor and the debtor. But 
the presumption has much less force wdien raised between 
the debtor and the purchaser of the debt than when 
raised l>etwecn the original creditor and the debtor. The 
presumption is strong when the debtor produces the in- 
strument of obligation with an endorsement of payment 
on it (Niyogi and Grille, A.J.Csf) BHANJI 7^ GOVIND. 
29 N.L.R. 298 = 149 I.C. 1200 = 6 R.N. 264 = A.I.R. 
1933 Nag. 379. 

S. 115. 

Acceptance of heneflt. 

Acctuiescence. 

Admission. 

Approbate and reprobate. 

Attestation. 

! Benamidar. 

Change of position. 

Conditions. 

Conduct 

Consent decree. 

} Cross estoppel. 

I Different capacity. 

Election. 

I Equitable estoppel. 

I Essentials of f^stoppel. 

i Estoppel against statute. 
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UVIDENCB ACT C1872). S. 116-Acceptance of 

benefit 

Efitoppel by deed. 

Estoppel in pais. 

Fraud . 

Inconsistent pleas. 

•Judgment. 

•Jurisdiction of Court. 

landlord and tenant. 

Minor. 

Mistake. 

Mortgagor and mortgagee. 

No estoppel 

None if truth known. 

Parties and privies. 

Pleadings. 

Plea of estoppel. 

Pre-emption. 

Promissory note. 

Question of law. 

Kecitals. 

Bepresentation. 

Representative. 

Reversioner. 

Scope. 

Silence. 

Vendor and purchaser. 

Void transaction. 

Waiver. 

Acceptance of benefit. 

rz/ji? Change OF posuion and differ- 
ent CAPACI I'Y, tnfra. 

-S. 115 — Acceptance of benefit — Arbitration — 

Party accepting and acting on award — if estopped from 
contesting validity. ARBITRATION— AWARD. 

A.I.R. 1935 Sind 235. 

— S. 115— Ac ct’pianc^ of benefit— Compromise 
decree— Money paid unacr — Party repudiating other 
i erms — Penm sst bi It ty. 

Where at the time of actual execution an agreement 
was arrived at between the parties to the effect that a 
certain amount was to be paid then and there, the 
•balance to be paid in cash at a later date and the remain- 
ing amount would be registeied with certain trustees 
who had been appointed by the judgment-debtor to pay 
off their creditors and on that amount the decree-holder 
was to receive rateable distiibution from the trustees and 
the spot cash w^as paid then and there, held, that it was 
not open to the decree-holder to repudiate the other 
terms. [T ek Chand, J.) The Bombay Co., Karachi 
z/. Roshandas Kadhakishen. 36 P.LR. 315 = 
A.IR. 1934 Lah. 423. 

’ S. 115 — Acceptance of benefit — Costs payable 
under Judge's order — Acceptance without protest — 
Effect of, 

VoxLort Williams, J, {Chose,/., contra) —Where 
an amendment of plaint is allowed by the Judge on pay- 
ment of costs, the acceptance of the costs by the defend- 
ant without protest precludes him from contesting the 
validity of the order. {Lort Wtlltams and M, C. Ghos% 
//.) Renendra Mohan Tagore v. Kkshab 
CHANDRA Chanda. 61 Cal. 433 = 160 I.C. 982=7 
R.C. 47 = 38 C.W.N. 488=A.I.R. 1934 Cal. 554. 

Acquiescence. 

S. 115-^ Acquiescence —Accretions — Former 

grantees acquiescing tn fresh grants by G(rvernment of 
accretions — Subsequent grantees not estopped. 

The fact that some of the earlier grantees acquiesced 
in fresh grants being made by the Government of lands 
which they might have claimed for themselves as accre- 
tions does not estop subsequent grantees from claiming 
accretions. The accretions were totally different from- 
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those claimed by the subsequent grantees and the non- 
claimer by them cannot have any adverse effect upon the 
rights claimed by the subsequent grantees, {Sir George 
Lowndes.) SeCREI ARY OK STATE v. FOUCAr & CO., 
J.TD. 61 LA. 18 = 12 Rang. 136=38 C.W.N. 337= 
39L.W. 271 = 18 R.D. 107 = 3 A.W.R. 281 = 11 
C.W.N. 217 = 69CLJ. 269 = 1934 M.W.N. 212 = 6 
B.P.C. 64-147 I.C. 657 = A.IR. 1934 P.C. 17 = 66 
M L J. 239 (P.C.). 

S. 115 — Acquiescence — Acquiescence m ignorance 

of rights. 

If a person ignorant of his right acquiesces in the acts 
of others with regard to the rights of the property be- 
longing to him. such acquiesctnce, Cannot be taken as 
e‘'toppel, because no estoppel can arise from ignorance 
of law regarding his rights. A.I.R. 1926 Rang. 131, 
Foil. {Mosely and Dunkley, J J.) M. S. Chkttyar 
FirMv. Kaliamma. 161 I.C. 221 = 8 R.R. 456 = 
A.I.R. 1935 Rang. 423. 

S. 116 — Acquiescence — Acqnicscene in illegal and 

invalid objection. 

Acquiescence in an invalid and illegal objection does 
not bind the plaintiff or prevent him from exercising 
his right. {Aston, Ag. C.J.) NARAINDAS TulsidaS 
7>. Karachi municipality. 27 S L.R 371 = 147 
I.C. 345 = 6 R.S. 142-A.I.R. 1933 Sind 268. 

— . — Acquiescence — Building by stranger — 

Conduct of owner giving rise to an inference of licence. 

If the person, who built on the land, knew of the 
ownership, no act on the part of the owner would cause 
that person to believe that he was the owner, no act or 
omission of the true owner then makes it inequitable 
for him to asseit his legal rights But if the person 
who built on it had strong reason to believe that the 
owner intended to allow him to enjoy the fruits of his 
expenditure, but remained wilfully passive in order to 
profit by a belief which knew to be mistaken, then the 
Court of equity will not allow the owner to assert his 
title over the land to the detriment of the stranger who 
built on the land. Where the land in dispute was one 
of the abadi sites in a malguzari village ordinarily given 
on licence to persons residing in the village, and the 
defendant openly built first a shed and then a hoii'-e on a 
site to which the inalguzar with full knowledge of his 
proceedings offered no objection, the defendant is justi- 
j tied in believing that the owner acquiesced in the build- 
ing. The latter cannot eject the defendant without pay- 
ing compensation. {MicNair, Offg. J.C.) SHAIKH 
DhunnoO V. Skth Sheolal 27 N.L.R 183 = 1 R. 
1931 Nag. 180 = 134 I.C. 852 = A.I.R. 1931 Nag. 
158. 

S. 115 — Acquiescense — Ignorance of legal rights 
— Effect of. 

Acts of acquiescence cannot estop a party when he is 
ignorant of his legal rights and when he does not 
deliberately allow another to suffer detriment by sup- 
pressing knowledge of his rights or by abstaining from 
asserting his legal rights. {Wardsworth, /.) Sanka- 
RAN Nambi 7/. Nangekli Amma. 161 I.C. 682=8 
R.M. 846 = 42 L. W. 726=1935 M.W.N. 1266- A.L 
B. 1935 Mad. 1062 = 70 M.L.J. 592. 

S. 115 — Acquiescence — Land belonging to plain- 

tiffs — Road constructed by defendants thereon imder the 
bona fide impression of permission — Plaintiffs keeping 
quiet — Effect of. 

For a defence of acquiescence to he successful it is 
only necessary that the defendant should have acted in 
good faith believing that he had a valid right to the act 
in question and that, the plaintiff knowing that the 
defendant was under tl^is mistake^ belief should have 
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abstained from doing anything to prevent the defendant 
spending money in doing that act. So where the defen* 
dant constructed a road on a land which belonged to the 
plaintiffs in the bona fide belief that he had their per- 
mission to do ‘-'o and the plaintiffs kept quiet all the 
time, the doctrine of acquiescence prevents the plaintiffs 
from maintaining a suit for posse-jsion. It is not neces- 
sary in such a case that the dt^fendant should have l^een 
unaware of that the land belonged to the plaintiffs. 
{Srivadava, J,') MAHMUDUL HaQ KHAN VVaQKUL 
AULaI). 9 Luck. 638-6R.O 381 (2) -148 I.C. 186 
-11 O.W.N. 379- A.I.R. 1934 Oudh 178. 

^S. 115 — Acgutescfitee — Notice of assessment 

under Miintctpal Act —Failut e to raise objection — 
Meet. 

Where notice of assessment is given to the assessee 
but he does not reply to it noi raise any objection within 
the time prescribed in the notice, that assessment 
becomes final even if it might have been successfully 
objected to in time. It is not proper for the assessee not 
to raise an objection wdthin the time prescribed in the 
notice and then plead when prosecuted in Criminal 
Courts that the assessment is not correct. {Pakenham 
lyats/i, /.) JaYAKAM NaIDU, In re, I.R. 1932 Mad. 
663 ( 2) -1381.0. 378-1932 M.W.N. 1220-33 Or. 
L.J. 601 -1932 Cr.C. 663-A.I.R. 1932 Mad. 564. 

S. 115 — Acquiescence— Proceeding under 0. 21, 

P, 58, C. P. Code — Decree holder omitting to plead that 
proceeding ought to bt under S. 47, C. P. Code — 
Estoppel. 

If in a proceeding under O. 21, R. 58, C. P. Code, 
the decree- holder omits to raise the plea that the proceed- 
ing ought to be under S. 47, C. P. Code and not under 
O. 21, K. 58, he is not thereby estopped from pleading 
that in defence in a regular suit filed under O, 21, R. 63. 
(.ATendall, y.) PADAM PRASAD SaMBHU DAYaL. 
1631.0. 851-7 R.A.641-A.I.R. 1934 All. 699. 
Admission. 

See also ReVERSIONKR, infra, 

'S. 116 — Admission — Compromise — Party accept- 
ing liability to pay under propnetaiy rent before Settle- 
ment Officer — EMoppel . 

Where in a suit filed by the plaintiff for a declaration 
that the defendant is bound to pay the under-proprietary 
rent fixed in respect of the plots in suit, it was found 
that the parties had entered into a compromise before 
the Assistant Settlement Officer whereby the plaintiff 
accepted his liability for the payment of the under pro 
prietary rent through his general agent. 

Hddy that the plaintiff was estopped from denying 
his liability to pay the under proprietary rent in respect 
of the land in suit and that he, after entering into a 
compromise with the defendant could not now turn i 
round and saddle the defendant with the payment of the 
under proprietary rent. {Nanavutty and Thomas, J /.) 
Manzoor Husain 7 >, Dawar At.i. 165 1 0. 296 = 7 
R.O. 677-1935 O.W.N. 637 = R D. 247 -A. I.R. 1936 
Oudh 409. 

S. 115 — Admission — Point of law — No matter of 

estopped. See QUESTION OF LAW infra. A.I.R. 1932 
Pat, 267. 

Approbate and reprobate. 

— S. 116 — Approbate and reprobate. See also 

Kstoppel. 

S. 116 — Approbate and reprobate— -Conduct — 

Pyoperty purchased in name of woman with her 
Stridhana — Her husband executing^ will with refer- 
ence to such property and appointing wife as executrix 
— Wife approbating will and accepting office of ex ecu- 
inx — Her heirs ^ if can seek to clajm that property as 
her sttidhanam. • 


EVIDENOR ACT (1872). S. 115-Benamidar. 

Certain property was purchased in the name of a 
woman with her Stridhanam. The husband treated it 
as his absolute property and executed a will in respect 
of such property appointing his wife as his executrix. 
She approbated the will in the teeth of opposition to it 
and accepted the office of executrix and thereby waived 
any right which she might have in the property 
bequeathed. 

that she could not approbate and reprobate, 
and as such her heirs could not be heard to say that the 
properties which the testator disposed of by that will 
were really the properties of their mother, whom they 
claim to succeed as Stridhanam heirs. {Wadsworth., /.)* 
Lakshmidevamma V. Klsawarao. 169 I.0. 943= 
A.I.R. 1935 Mad. 1066. 

Attestation. 

See aho CONDUCT, infra, 

-S. 116 — Alienation. 

Where an attesting witness is present at the trans- 
action and attests the deed having heard its contents, he 
is estopped from challenging the rights of the transferee, 
20 Cal. 296 (P.C.), Rel. on. {Mahomed Noor, /.) 
Bhagwat Rai Gorakh Kai. 160 1.0. 765 = 7 R. 
P. 19 -A.I.R. 1934 Pat. 93. 

S. 115 — Attestation — Effect of. 

The signing of a deed as a witness does not by itself 
amount to a knowledge of its contents and does not 
estop anybody from taking position to the contrary, 
unless it is positively shown that he knew’ the contents of 
the document at the time of signing it. 49 Cal. 334 
(P.C.), Rel. on. {,Shadi Laf C.f, and A'^dul Qadir^ /.)- 
Haveli Shah v. Kalian Singh. 6 I.R. (Lab.) 136 
-145 1.0.746 = A.I.R. 1933 Lab. 703. 

’S. 11^-— Attestation— Effect of— Alienation by- 

widow. 

The attestation by the reversioner of an alienation by 
the widow cannot be taken as presumptive proof of 
necessity where the document contained no recital of the 
purpose for which the money was required. No question 
of estoppel can arise against his son, (jCurgenven and 
Stindaram Chetty. J J.) SaTYaNARAVANA n, VEN- 
kanna. 6I.R. (Mad.) 138 = 147 I.O. 862 = 1933 
M.W.N 1301 = 38 L.W. 230-A.I.R. 1933 Mad. 637 
-66M.L.J. 282. 

— 'S. 116 — Attestation — Effect of — No notice of 
contents. 

Attestation does not involve the witness in any 
knowledge of the contents of the deed, nor fix him with 
notice of its provisions. 44 Cal. 186 (P.C.) and 49 Cal. 
234 (P.C.), Rel. on. {Tek Ckand and Monroe.^ //.)’ 
Fazal Husain v. Jiwan Singh. 14 Lab. 369 = 
LR. 1933 Lab. 86 = 141 I.C. 454 = 34 P.L.R. 196 = 
A.I.R. 1933 Lab. 661. 

S. 116 '—Attestation — When amounts to estoppel. 

Although mere attestation of a deed does not neces- 
sarily import consent, it is possible that an attestation- 
may take place in circumstances which would show that 
the witnesses did in fact know of the contents of the 
deed and that their attestation was obtained for the 
purpose of its evidencing their consent to the transaction. 
In such circumstances, they and their representaiives in 
interest are estopped from questioning the deed. ijSri- 
vastava and Zta-ul-Husan, /f.) CHANDRA NaTH z/. 
Dasrath. 10 Luck. 652 = 154 I.O. 663 = 7 R.O, 481 
= 1936 O.W.N. 222-A.I.R. 1935 Oudh 257. 
Benamldar. 

— S. 116 — Benamidar — T rue owner when bound. 

It is estoppel alone which can prevent the true owner 
from disputing the aicts of his benamidar, (Mitter^ J.')> 
BiNDUBASHINEE DEBI Kashinath Bhatta 
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i:VID£NOE ACT C1872), S. 115-Ohaiige of posi- 
tion. 

CHARYA. 68 Oal. 1371=I.R. 1932 Oal. 113=135 
I.0.433-AJ.B. 1932 Cal. 167. 

Change of position. 

' ■■ ■ "S. 116 — Change of font ton. 

There is do estoppel unless the other party has chang- 
ed hispo-iition on the faith of the representation. {IValsA^ 
y.) Venkatarama CHETTY V, ANGATHAYAMMAL. 
^ I.R. (Mad.) 220 (2) = 146 I.C. 204 = 38 L W. 896 = 
A.l.R. 1933 Mad. 471. 

“S. 116 — Change of position — Acquisition of land 

by payment of compensation to claimant 1906--.S'«// 
for reiund and claimant's title challenged in 1922. 

In the land acqui^ition proceedings of 1906 and the 
notification preceding it, the Government had acted on 
the assumption that the land belonged to the claimant 
and there was nothing to indicate they were going to set 
^ip their own title to it. Compensation was paid to the 
claimant in pursuance of the decree of the High Court 
in 1912. In a suit brought in 1922 alleging that the 
•Government was itself entitled to the land all along and 
that the alleged claimant had no title, 

Held^ that the Government was estopped from claim- 
ing title to the land on its own account. If the claim had 
been made in 1906, the defendant would have been in 
a better position to defend his possession and title and so 
the Government could not be allowed to contradict their 
previous representation on which the defendant had 
acted to his detriment, (/leanmont^ C,J^ and Broom fields 
y.) Secretary of State v , Tatyasaheb Yesh- 
WANTRAO. 66 Bom. 601 - I.R. 1932 Bom. 571 == 140 
I.C. 171 = 34 Bom L.R. 791 = A.l.R. 1932 Bojn. 386. 

" ""“S 115 — Change ^of postston — Family arrange' 

ment — Mahomed an wife renouncing rights of 
inheritance— Binding nature of arrantiement. 

Where a Mahomedan husband executed a deed of 
maintenance in favour of his wife and charged the 
same on property to be inherited by his grand^n after 
•his death and the wdfe also executed a deed of relinquish- 
ment renouncing her claim to dower and inheritance and 
it appeared that the husl}and had 14 days previously 
executed a will by which he had conveyed a share of the 
estate to the grandson, 

Ileld^ that the wife could not subsequent to the testa- 
tor’s death turn round and impeach the arrangement 
come to during his lifetime. {Raza and Smith, / /,) 
ABDUL Bari Khan v. nasir Ahmad Khan. 160 
I.C. 330 = 6 R.O. 636 = 10 0 W.N. 201 = A.l.R. 1933 
Oudh 142. 

■ "S. 115 — Change of position — l^<!sor applying for 
mutation after expiry of theka —Thekadar stating that 
theka had expired and continuing in possession under 
different title — Lessor getting mutation struck off— 
Plea of rights as thekadar — Estoppel. 

Where on expiry of the term of a theka, the lessor 
applied for mutation but subseqently came to an agree- 
ment with the thekadar w'hich stated that the theka had 
expired and that the thekadar and his heirs had no 
longer any right, and the lessor acting on this repre- 
sentation got his mutation application struck off and 
allowed the thekadar to continue in possession under a 
different title. 

Held^ that the lessor’s position was altered to his 
prejudice anti that the thekadar was definitely estopped 
from pleading any rights as thekadar or tenant of the 
les.sor. {Ktsch and Bajpai, JJL) Makund SwaRUP 
V. KiSHUN CHAND SlNGH. 157 I.C. 261 = 8 R A. 152 
= 1935A.W.R. 235 = 1935 R.D. 111=A.I.R. 1936 
All. 382. 

— — S. 116-— Change of position not established — 
Party not suffering any detriment — Estoppel cannot be 


EVIDENCE ACT (1872), S. 116 -Conduct. 

claimed. QUESTION OF LAW, infra A.l.R. 1936 
Mad. 1062. 

— -S. 115 — Change of position— One of two sisters 
borrowing to finance litigation — The other obtaining her 
share in such litigation — Latter^ if estopped from 
questioning the mortgage securing the lean. 

The mere fact that one of two sisters may in some 
measure have benefited from the loan taken by the 
other in that she obtained her share of the property in 
the course of the litigation which may have been partly 
financed fiom the money so borrowed, is no reason for 
preventing her from questioning the mortgage by which 
the loan was secured, when it r. not .>hown that she 
attempted to deceive or did dec eive anybody, so as to 
induce him to change his legal position. {iViam itullah 
cjW /y.) Chhattar Singh v, Mt. iiukum 

KuNwar. 1935 A.W.R. 1213 = 1935 R D. 495 = 
1936 A.L.J. 395. 

■ " ■ S 115 — Change of position — Representation — 

Should have been acted upon. 

In order to sustain the plea of estoppel it must be 
proved that the defendants, relying on the declaration 
made by the plaintiffs, w-ere mi.'.Ied to act to their 
detriment in such a manner as they would not otherwise 
have done. {T ek C hand , J ) Y \Y,IK KhaN r/. ISMAIL 

Khan. 14 Lah. 218 = I.R. 1933 Lah. 101 = 141 1 c. 
264 = 34 P.L.R. 149 = A.IR. 1933 Lah. 179. 

S. 115 — Change of position — Return of income 

of as^essee signed and verified by unauthorized agent — 
Returns of pretetling years signed by same agent or by 
sone mukhtar of asses^ee— Estoppel, 

Where .a return of income of an asscssee filed under 
S. 22 (2) of the Income-tax Act is signed and verified by 
an unauthorized agent, the fact that the returns of the 
pieceding years were signed by the same agent or by 
some other manager or mukhtar of the assessee is not 
sufficient to sii!)stanliate a plea of estoppel. Even assum- 
ing that the assessee had knowledge of the filing of the 
return in question, the income-tax authorities cannot be 
said to have changed their position to their detriment 
on account of any implied representation on the part of 
the assessee about the authoiity of the agent to sign and 
veiify the return, and in the circumstances, no question 
of estoppel can arise. {Srivastava and Z/a ul //asan, 

//,) Commissioner of income- j ax, C.P; and U.P., 
In the matter of 155 I.O 180 = 7 R.O. 664=1936 
O.W.N. 490=A.I.R. 1935 Oudh 306. 

Conditions. 

S. 115 —Conditions — Estoppel. See PLEADINGS, 

infra, A.l.R. 1932 All. 643. 

[R. 1934 A. 75 (76).] 

Conduct. 

See also CHANGE OK POSITION AND LANDLORD 
AND Tenant, mfra, 

S. 116 — Conduct — Adoption made undet settle' 

ment deed — V ahdity of adoption — Party bringing about 
the settlement and the adoption, if can question. 

A certain Chetty died leaving his widow and his 
mother. There were disputes beween the niother-in-Iaw 
and the daughter-in-law and a settlement was brought 
about by one X, under which both the widow and the 
mother were each to take a boy in adoption and X was 
to bring about these adoption'^, X was to manage the 
properties and hand them over to the atlopteij sons. The 
widow never made any adoption but the mother adopted 
the plaintiff whose adoption was brought about by X^ 
X died and the plaintiff sued his heirs for accounts. It 
was argued for the defenilants that the suit was not 
maintainable by the plaintiff as his adoption was not 
valid. 

Held, that X having got possession of the properties 
under the settlement (feed, he codld not be heard to 
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argue that he was not bound to deliver the properties to , 
the plaintift, adopted under the .same dorument and that j 
therefore the defendants were estopped from raising any 
question as to the validity of the adoption. 

further^ that the position of X was that of a 
trustee and ikA of a gratuioiis bailee and that the 
defendants were liable to account on that footing. 
i^Raniesam ami Stone, J J.) ShaNMUOAM v. ANNA- 
MAi.Ai iak. 7 R.M. 315-^153 1.0. 102 = A. 

I.R. 1935 Mad. 141. 

S. 115 — Conduct — Adoption— IV idoiv acting in 

pur Slum e of power contained in will and adopt in^^ boy 
— Representation and conduct — Cbani^e of position — 
Will found invalid as such — Widow estopped from 
guetionin^ validity of adoption. 

Where in I9l3 the widow made an adoption, execut- 
ed a registered deed of adoption in which she lecited 
that hei huslund gave her permission to adopt a boy in 
a will written beioie his death and registered and 
requested the natural lather of the adopted hoy in pur- 
suance of that permission to give that boy in adoption, 
and for several yeais the adopted boy and his natural 
relatives h.ul acted on that footing, 

Held, that lh<Jugh the document which confeired the 
power to adopt on the widow was declared by the IVivy 
Council to be invalid as a will and so not properly regis- 
tered, the wklow was in the cprcumstances estopped 
from urging the invalidity of the adoption and recover- 
ing the properties from him. 34 All 398 (P.C.), Kel. on. 

Per /.—The estoppel docs not conveit an 

invalid adoption to a valid adoption. The invalidity 
in law remains. 'I'he estopped does not validate what 
is otherwivf an invalid adoption under the law’. It is 
only a disability operating against the widow and 
preventing her ft om recovering the property by urging 
an invalid adoption. {Ramesam and Corni^hy fjf) 
SUHAKSANA KAO v. SEETHARAMAMM A. 1933 M.W. 
N. 1148. 

S, 115 —Conduct — Buddhist wife omission to 

make any claim in husband's property but attesting mort- 
gage deed and paytnsi interest — Estoppel. 

A Burmese wife lefrained from making any claim in 
her husband’s pay in property but referred to it as her 
husband’s pioperty and attested the mortgage deed, and 
made payment of interest thereon. 

Held, Tier conduct was definitely calculated to induce 
the mortgagee to believe that she had no interest what- 
soever in the land and that she cannot subsequently come | 
forward and claim that she has an interest in the mort- | 
gaged property and that the decree obtained by the 1 
creditor is inoperative against that interest. {Mackney, 
/.) Ma SHIN 7c N.R.M.K.N.K.Vr. FIRM. 164 I.C. 
1061-7 R R. 330 - A.I.E 1935 Rang. 17. 

S 115 — Conduct —Change of position— Owner of 

railway allowing railway to deal with third persons — 
Repudiation of liability — Estoppel. 

If the owner of the railway allows the railway repre- 
sented by its manager to deal with third persons as a 
legal entity and to enter into a contract on that footing, 
he cannot, when a suit is brought on such contract, 
assert his position as the pioper parly, nor can the rail- 
way administration repudiate its liability to be sued. If 
a railway administration could enter into a contract 
through its manager, there is no justification for holding 
that it cannot be sued through the same agency. 
{Niamatullah and Rachhpal, //.) (JaEKWAR BaRODA 

State Raii.wayz/. Habib Ullah. 66 All 828 = 163 
10 824 = 7 R A 611= 1934 A.L.J. 1093 = 3 A W B. 
621 = A.IB. 1934 All. 740. 

S. 115 — Conduct — Conditions of estoppel by con- 
duct —Purchaser from limited owner — When protected 

—r.p.Act,s.i^\ 


EVIDENCE ACT (1872), S. lX5-Oonduct. 

The rule of estoppel is based on the doctrine that a 
person cannot both approbate and reprobate in respect 
1 of the same matter to the prejudice of another. To raise 
I the bar of estoppel there are three essential conditions r 
I (1) a representation, act or omission by the party against 
! whom the bar is pleaded ; (2) this must influence the 
: conduct of the party affected thereby in such a way that 
j the true or real position cannot be ascertained in spitd 
of due diligence ; (3) the position of the party affected 
' must in consequence have been changed to lus detriment 
in a manner which could nor otherwise have hapneneclw 
, In the case of a purchase from or claim through a Iimitecl 
owner, the purchaser or person claiming must be deemed 
^ to be aware of the exact nature of the legal rights of the 
’ owner, quite apart from any act or omis^ion on the part 
j of others, and therefore the question of estoppel by con- 
I duct cannot pos>ibly arise in such a case. There is no- 
j estoppel w'here the truth is accessible, and a party is not 
I actually misled and has not been induced by the other 
, party to do something which is detrimental to his 
; interest. (^Ramchand ra Rao and Shankaranai ayanip 

\ Rao» JJ.) Kkmpiah 7L Renga. 13 Mys L.J. 61- 
! 39 Mys.H.C.R. 1119. 

S. 115 — Cond uc t — Decree-holder i mlucing j ml g- 

\ ment-debtor to pay decretal anuunt — If estopped frovp 
; questioning that decree. 

; A party having by his conduct induced the other party 
I to make an immediate payment of the decietal amount, 

' and having entered into an engagement with him which 
makes it impossible for him to question the decree, is 
estopped from acting contrary to his undertaking. {Eazf 
\ All and James, J J.) BhIKGUNATH PRASad SlNGH 
; V. Mt. Annapurna Dai. 153 I.C. 1098 -7 R.P. 404i 
i =A.IR. 1934 Pat. 644. 

I — "S. 115 — Conduct — Decree for rent — Anterior 

! agreement not to execute decree — Eixec niton by decree- 
; holder taken and payment made by judgment -debtor to 
\ avert sale — Subsequent suit by jud gment-debtor for 
; injunction. 

\ A decree for rent was passed. An anterior agreement 
I before the passing of the decree that the decree holder 
; could not execute the decree on certain conditions was 
I also proved. But the decree- holder executed the decree 
! and in order to avei t the sale, the judgment debtor made 
i payments. Subsequently he sued for injunction res- 
I training the decree-holder from executing the decree. 

Held, that there was no estoppel operating against the 
plaintiff and the payments made by him could not 
amount to waiver of his rights sought to be enforced in 
the suit, as they must be taken to be involuntary and 
made under compulsion of law’. {Guha and Partly^ 

//.) Hakendra Nath Basak v. Copal Chandra 
Basu. 620al 421 = 166 I.C 445 = 7R.C. 714 = 39!^' 
C.W.N. 612 = A.I.R. 1936 Cal. 177. 

S 115 — Conduct — Estoppel by — Application of 

doctrine. 

If a person having a right and seeing another person 
about to commit or in the course of committing an act 
infringing upon that right, stands by in such a manner 
as really to induce the person committing the act, and' 
who might otherwise have abstained from it, to believe 
that he assents to its being committed, he cannot after- 
w’ards be heard to complain of that act. 

Two brothers, B ^ V , were enjoying certain property 
jointly as tenants in-common. B before his death, by 
will gave his share of property to his daughter M for life- 
aiid after her death to his grandson P, V died leaving 
behind his son A. A suit by M for recovery of her share 
of property against D was compromised, the compromise 
deed being in the^ handwriting of Z’, and under the 
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decree passed in terms of compromise, M was given her j 
share>in all family lands except in one w’hich was wholly i 
given to A suit was subsequently brought by on * 
the basis of the will for recovery of his half share in , 
the land wholly given to D. It was admitted that D ; 
knew' the contents of the will. 

that there was no act infringing upon P's rights ; 
as remainderman, so there w'as no question of estoppel 
against P and he is not estopped from claiming land 
merely because he managed the litigation of M and 
brought about the compromise and that it cculd not be 
implied that lepresented interests in remainder in 
the previous litigation. Savage v. P'osto , 88 E.K. 299 ; 
4 Cal. I, J. l98 ; J)e Bnssche v. Ally 8 ('h. 1). 286 and 
PIiiHsden V. Chaymyy 23 E.R. 703, iJi^t. {Pamesamy 
J.) EaLaSURYA EHKEM'XRAJU V. Mrutyanjayudu. 
131 1.C. 669 = 1931 M.W.N. 302--A.I.B. 1901 Mad. 
354. 

S. 115 — Conduct — Estoppel by conduct — Grant — 

Acceptance as Kadtm Inam — Acquisition of benefit of 
lower jndt — Plea of non- Kadtm — If epen. 

An agreement between the Government a grantee 
underasanad was based on the assumption that the 
lands granted were Kadim Inam. The grantee let the 
Government by his conduct to believe that he accepted 
the assumption and obtained the benefit of a lower judi. 

I/eldy that the grantee was estopped from contending 
that the lands were not Kadim Inam. {IP^aduiy J.) 

Secretary ov State fdr India Kajaram. 165 
I.C. 763=7 R.B. 465 = 36 Bom. LR. 1055 = A.I.B. 
1935 Bom. 47. 

S. 115 — Conduct — Execution — Judgment-debtor 

inducing decree-holder to agree to postponement of sale 
— Snbsiquent objection to execution. 

Where in the execution of a decree, the judgment- 
debtors induce the cleciee holders to agree to postpone- 
ment of sale, in order that they might have an epportu 
nity of paying the decretal amount, they cannot be 
allowed to tinn round afterwards and put in a delayed 
application raising an objection against the execution. 
{Henderson and Khundkary J J.') FaTTEH KUMAR 
Singh v. Kishen Chand. 160 I.C. 86 = 8R.C. 398 
= A.I.R. 1935 Cal. 816. 


EVIDENCE ACT (1872), S. 116-Conduct. 

'S. 115 — Conduct — Owner of property clothin-g 

third person with apparent ownership — Third party 
disposing of property — Estoppel against transferee iit 
good faith. 

If the owner of a property clothes a third person witlv 
an apparent owneiship of property and right of disposi- 
tion thereof, he is estopped trom asserting his title 
against a person to whom such third party has disposed 
i of the property and who look it in good faith and for 
value. Ay who died leaving him surviving a widow By 
\ and an adopted son 6’, bcciueathed ceita'.n premises 
: along with other property to B. Eater C falsely alleging 
that the premises had been assigned by A to him in 
consideration ot a sum of money, got the assignment 
registered in the Land Registry. It was found by the 
: Courts below that B had full knowledge of the false 
tiansaction and thus B was lesponsilile for procuring the 
premises to be conveyed into the name of C as on sale 
to him by A and entries to that effect being made in 
the I.and Registry. Suli-^equently C contrived to mort- 
gage the premises with D for a big sum of money. C 
had previously made a statutory declaration which was 
entered in Land Registry that the title-deeds were lost. 
On default in payment of interest the moitgagee put 
the premises for sale by auction and they w'cre purchased 
by one E. Later B obtained letters of administration 
! with the w ill of -4 annexed thereto, in respect of A's^ 

; estate and she issued a writ against Z< claiming as ad 
ministratrix declaration that the premises were vested 
in her, the mortgage of Z) was null and void and E had' 
no title to the premises purchased by him. 

' Held, that it was an ill-founded claim, fi had/ 

; authorized the creation of the deed of assignment to C 
and its entry in the Land Registry. The mortgagee Dy 
I from whom E derived his title, acted upon B's state- 
! ment as B intended he should and advanced money on 
j the faith of it. was therefore estopped from asserting 
as against E that C was not the owner of the premises 
' as a pm chaser for value from A, Title of E as against 
I A’ was unimpeachable. A. I R. 1932 P.C. 255; Rimmer 
I v. Webster y (1902) 2 Ch. 163, Rel. on. (L<rd Pusfcll.y 
Li Tse Shi v. long Tsoi chino. 43 L.W. 12 = 169 
IC. 794 -=8R.PC. 114 = 1936 A.L J. 111= 1936 A. 

I W.R. 207 = A.I.R. 1936 P.C. 208 (P.C ). 


S. 115 — Conduct — Omission to object — Arbitra- 
tion — Clause for reference to voidable contract — Con- 
tract treated as valid and reference and award made^ 
Subsequent avoidance of contract — Estoppel. 

B signed an indent addressed to N containing an 
arbitration clause. According to this clause, a reference 
was signed on ^Oth November, 1930 by A and />. But 
on the filing of the awaid, B objected that there was no 
submission clause between the parties and as such the 
award was bad and without jurisdiction as A was only 
an agent in the contract and as such was not personally 
liable and could not personally enforce the contract, 
much less the submission clause. 

Ileldy that the contract was voidable at the option of 
B and that having failed to exercise the option, and 
referred the dispute between him and A to arbitration 
and taken his chance of an award in his favour, was 
estopped from alleging that it W'as improperly procured; 
that even if original contract was void, there was a dis- 
pute with regard to the submission clause and the agree- 
ment dated 30th November, l930, w'hich was a valid 
submission entered into by B with knowledge that A 
was not an agent, clothed the arbitrators with authority 
and that therefore the objection must fail {Astony A. 
J.CPj Ramdas Topandas & S«N V. Kodanmal. 
148 I.C. 372 = 6 B.S. 193^ A.I.R. 1933 Sind 207. 


I S. 115 — Conduct — Part of mortgaged property 

\ sold — Mortgagee's agent a gr eel ng to sale and accepting- 
! sale proceeds in reduction of indebtedness — Mortgagee if 
i estoppel from denying that vendee has purchased land 
' free from mortgage. 

\ Where the mortgagee’s agent raised no objection to 
sale of part of the mortgaged property for its full value 
to the respondent and accepted the whole of the proceeds 
in reduction of the indebtedness of mortgagor and then 
furnished a list of debts due bv the mortgagor in which 
I the mortgage was not mentioned. 

I Heldy that by these acts the agent of the mortgagee 
I gave the respondent the impression that he was prepared 
I to allow them to purchase this land free of any claim 
j under his mortgage, and that they purchased the land 
I on the understanding that they w’ere buying it free from 
i encumbrances and that, therefore, the mortgagee was 
estopped fiom setting up that the land sold to the res- 
pondent was subject to his mortgage. {Dunkley., /.)• 
R. M. p. A L CHETTIAK E'IRM V. Ko MAUNG GaLE. 
13 Bang. 346 = 156 I.C. 707=8 R.R. 34=A.I.R. 
1935 Rang. 191. 

S. 115 — Conduct — Person obtaining adjournment 

of Court sale on condition of his depositing amount — 
Validity of condition — Estoppel. See C P. CODE, 

O. 21, R 69. 41 L W.. 192= A.IiR. 1936 Mad. 295, 
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EVIDENCE ACT (1872), S. 116— Conduct. 

S. 115 —Conduct — Plaintiff permitting a wooden 

platform to be placed before his shop — If estopped from 
objecting to erection of building. 

Where a previous lessee from the Municipal Com- 
•mittee placed a platform in front of the plaintiff^s shop 
with his permission and a subsequent lessee erected a 
building in front of the plaintiff’s shop, it cannot by any 
means be said that the plaintiff is estopped from object- 
ing to this building because he allowed the previous 
lessee to place a movable wooden board in front of his 
shop. (^Rangi Lai, /.) MUNICIPAL COMMITTEE, 

Multan z/. Abdul Ghafur. 155 I.C. 961 = 7 R.L. 
801 = A.I.R.1934 Lah. 900. 

— S. 115 — Conduct — Plea of illegal act — Compe- 
tency, 

The Court will presume that a party has acted hon- 
estly and intended to act honestly and no one is allowed 
in a Court of justice, in order to escape from liability, 
to put forward a plea that what he is doing is illegal. 
The rule is clear that when a man may have acted right- 
ly or wronfully, he cannot be heard to say for his own 
benefit that he acted wrongfully. {Kemfrv, J.) In the 
Tarunkumar Ghosh. 62 Cal. 114= 157 
I.C. 976 = A.I.E. 1935 Cal. 609. 

Consent decree. 

— S. 115 —Cement decree— Party when can resile, 

A party to a consent deciee which the Court had 
jurisdiction to pass is estopped from going behind the 
terms to which he has voluntarily submitted, on the 
ground that the decree was wrongly passed, for example 
on the ground that that a partnership w'as not registered 
as a company. A consent decree can be annulled only 
when the Court has been misled by fraud, or misrepre- 
sentation w’ith regard to the consent of the party seeking 
to avoid the decree. {Mehta, A. /. C,) ALLAHBUX 
PiNDOK V. Saindai). 26 S.L R. 395 = 141 I.C. 290 = 
I.R. 1933 Sind 41 = A.I.R. 1933 Sind 29. 

Cross estoppel 
S. 116 — Cross estoppel. 

The conduct of the plaintiffs in applying for execution 
of the decree in terms of the aw^ard was a clear indica- 
tion by them that they accepted the award, and it w'as 
in consequence of that conduct that the defendants 
altered their position by delivering possession of the 
portion awarded to the plaintiffs which they wmuld not 
otherwise have done and thus the plaintiffs have been 
affected by estoppel. The defendants were as much 
estopped by their conduct in not raising the plea in the 
Court below and in not asserting in that Court that 
plaintiff 1 could not execute the decree daring the pend- 
ency of her appeal, and thus putting plaintiff I to her 
election. 

Held, it was a case (jf cio«?s estoppel and that estoppel 
against estoppel iloth put the matter at large and that 
therefore it was not open to the defendant to plead that 
there was a waiver of the right of the plaintiff to chal- 
lenge the decree by way of appeal. {Rupchand , A. / C.) 
JETHIBAI CH^B^^.DAS 16210. 274 =1 R.S. 168 
= A.I.R. 1935 Sind 142. 

S. 115 — Cross edoppel — IVhuh of the competing 

estoppels to prevail, 

l^dr Btsheshwar Nath, J . — Where the case is one of 
tw’^o competing estoppels, one arising out of the execu- 
tion of the mortgage, under which the mortgagee was 
t^^topped from denying the title of his mortgagor, and 
the other estoppel by record arising out of the judgment 
in the previous ^uit, which in effect decides that the 
mortgagor has no title because the gift in his 
favour was invalid^the latter estoppel ought to prevail. 
In the words of Lord Coke eLtoppel against estoppel 


EVIDENCE ACT (1872), S. 116— Equitable estop- 
pel. 

setteth the matter at large. {Hasan, C, /. and Bishesh- 
war Nath, /.) RAM UDIT v, RaM SaMUJH. 7 LUCk. 
73=LR. 1931 Oudh 369 = 134 I.C. 465 = 8 O.W.N. 
809=A.1.R. 1931 Oudh 263. 

Different capacity. 

S. 115 — Different capacity — Minor taking bent'- 

fits under ekrarnama wrongfully alienating wakf 
properties — Right to sue for wakf properties as muta- 
walli. 

Though by reason of having accepted certain benefits 
under an ekrarnama wrongfully disposing of properties 
belonging to a wakf, a minor may be estopped from 
questioning the validity of the ekrarnama in his person- 
al capacity, it does not preclude him in the capacity of 
mutawalli to sue for the recovery of the properties of the 
endowment wrongfully disposed of under the ekrarnama. 
{Milker jt and Bartley, J J,) Sykd ZaINUDDIN 
Hossein V . MouLvi Mahomed Abdur Rahim. 140 
I.C.799-=I.R 1933 Cal. 46=36 C.W.N. 972 = 58 C. 
L.J. 259 = AIR. 1933 Cal. 102. 

Election. 

— Election — Principle stated — Valuntary 

act necessary — Deposit by mortgagor — Withdrawal by 
creditor of mortgagee despite mortgagtc^s protest — Right 
of mortgagee to deny validity of deposit. 

The rule that where a person .accepts a benefit under 
the order of a Court he is precluded from challenging 
the order is only a special phase of the lule that a party 
cannot, either in course of a litigation or in dealing in 
pais, occupy inconsistent positions: upon that rule 
election is founded. Where a man has an election be- 
tween several inconsistent courses of action, he will be 
confined to that which he first adopts: the election, if 
made with the knowledge of facts, is in itself binding. 
Rut the election must be, however, a voluntary act, not 
forced upon him by circumstances over W'hich he had no 
control and notwithstanding his protest. So where in 
execution of a mortgage decree, the mortgagor made a 
deposit of the amount in C'ourt and though the mort- 
gagee w’as persistently denying the validity of the depo- 
sit and in spite of the protest of the mortgagee, a credi- 
tor of the mortgagee attached the deposit and withdrew 
the same. 

Held, that the mortgagee was not precluded from 
disputing the validity of the deposit. {Mitter and 
Bartley, //.) ASIA KHATUN v. NURIAHAN KHATUN. 

69 Cal 1464 = 14210. 125 = I.R. 1933 Cal. 236 = 
36 C.W N. 956 = A I R. 1933 Cal 39. 

Equitable estoppel 

See also ESTOPPEL AGAINST STATUTE, infra, 

S. 115 — Equitable estoppel — Applicability — Rent 

sale — Co s/iai er landlord standing by — Effect. 

Even if the statement in Chadwick v. Manning, 
1896 A. C. 238 that “silence is innocent and safe when 
there is no duty to speak” is not absolutely and for all 
purposes true, it is, at any rate, very necessary to take 
care that persons are not landed in liability merely 
because they have not given information to some one 
over whose interests they have no duty to take care. 
There is no room for the application of the doctrine of 
estoppel by standing by in the absence of some definite 
and particular conduct on the part of a person other 
than the mere fact that he had been impleaded as party. 
Where in a rent sale under B. T. Act a co-sharer land- 
lord has been impleaded and has taken no part in the 
proceedings, there is no room for the doctiine of equit- 
able e.stoppeI by standing by. (Rankin, C, J, and 
Mukerft, J.) NIHARBALA DEBI v. SHASHADHAR RaY 
CHAUDHURI. 68 Oal. 368 = I.R. 1931 Cal. 866 = 
13i 10. 667 = A.I.R. 1931 Oal. 485 (2). 
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ISVIDENCE ACT (1872), S. 116— Equltal)le estop- 
pel. 

-—*-8. Equitable estoppel — Bitilding by lessee 
— No formal document of lease — Effect, 

Where under a verbal agreement by the plaintiff for 
the grant of a permanent lease to the defendant, the 
defendant entered into possession and erected costly 
structures and though the parties agreed that the lease 
should be one for five years, renewable at the end of 
that period, no formal lease was ever executed, in a suit 
by the plaintiff for ejecting the defendant. 

Held^ on the facts of the case, there was no equitable 
estoppel against the plaintiff, the structures having been 
erected by the defendant “not by reason of any encour- 
agement or abstention on the part of the plaintiff but by 
reason of the agreement which he was then entitled to 
enforce against the plaintiff” and the enforcement of 
which had by the time of the present suit become barred j 
by limitation. {Lord Russell of JCtlloiuen ) ARIFF v. 
JADUNATH Majumdar. 68 I.A. 91=68 Cal. 1235 = 
I.B. 1931 P.C. 154=131I.C. 762=33 Bom.L.E. 913 
= 63 O.L.J. 359 = 8 0.W.N. 739=15R.D. 364 = 1931 
M W.N. 480 = 33 L.W. 586 = 36 O.W.N. 650 = A.IR. 
1931 P.C. 79 = 60 M.L.J. 638(P.C.). 

S 116 — Equitable estoppel — Essentials — Execu 

tton — Deposit of money into Court — Subsequtnt objection 
to decree. 

In order to amount to an equitable estoppel, there 
must be some representation made by one party which is j 
acted upon by the other to his detriment. Where the ; 
decree of a Native State ('ourt was sought to be executed | 
on transfer in a l^ritish Indian Court and the judgment- 
debtor deposited a certain sum and took time but he 
raised an objection to the validity of the decree when it 
was sought to be executed after a fresh transfer, 

Held, that the judgment debtor vras not estopped 
from raising the objection by reason of the earlier depo- 
fi*t. 

Per Sulaiman, J . — If theie was anything to show 
that the extention of time was as a result of an agree- 
ment between the decree-holder and judgment debtor, it 
may be said that the agreement is binding. {Sulatman 
and Niamatullah, //.) ShrO TaHAL v BlNAEK 
Shukul. 53 All 747 = 1361.0. 353 =I.R. 1932 All. 
177 = 1931 A.L.J 653 = A.I.R. 1931 All. 689 

— — S. 115 — Equitable estoppel — Void lease — Tenant 

putting up structures bona fide — Right to value thereof. 
Where the defendant was shown to have acted under | 
an inoperative deed and it appeared he was led into the 
belief that he had obtained a permanent tenancy in the | 
land and he had spent money in raising permanent i 
^structures on it. | 

Held, that the plaintiff who had encouraged the j 
-defendant’s acts was equitably estopped from recovering | 
the properly except on payment of the value of the struc i 
tures to the defendant. {Mukerjt, J ) BaDAL CHANDRA i 
Sadhu Khan z/. dfbendra Nath dey. 6IR. 
(Cal) 162 = 14510 892 = 68 O.L.T. 325 -37 C. W.N. 
473 = A.IR. 1933 Cal. 612. 

Essentials of estoppel. 

■ S 116 — Essentials of estoppel. 

In order to attract the doctrine of estoppel, there must 
be representation of a fact and on the faith of that 
representation, an act must he done. These two factors 
prima facte attract that doctrine. It would not be 
applied if the real state of facts, which is at variance 
with the facts represented, be known by the party plead 
ing estoppel. It would not be applied also to defeat a 
•statutory enactment on the principle that there is no 
estoppel against statute. Where a representation of a 
fact was made by the transferee that*the tenancy was an 
occupancy holding, and the jJbtitioners acted on the faith 
Q.^.— II— 25. 


EVIDENCE ACT (1872), S. 116— Estoppel against 
statute. 

of that representation by making the application for pre- 
emption and it w'as not pleaded, nor was there any proof 
or a finding that the said applicants knew that the 
tenancy was not an occupancy holding, and there was no 
statutory provision which would be defeated by allowing 
estoppel to operate. 

Held, that it was not open to the opposite party to* 
plead or prove in these proceedings that the tenancy was 
governed by the Transfer of Property Act. {R.C, Mitter, 
/.) MOHINI MOHAN MiTRA V. RaDHA* SUNDARI 

DASI. 39 0.W.N. 1014 = A.I.R. 1936 Cal 481. 

■ ■ ' 8. 115 — Essentials of estoppel — Alternative 

remedies open — Pursuance of one renudy — Effect. 

There can be no estoppel except when one person 
has by his declaration, act or omission intentionally 
caused or permitted another person to believe a certain 
thing to be true and to act upon such belief. Where a 
person who had a right either to object under R. 58 or 
100 of O. 21, C. P. Code, chose the latter course, 

Held, there was no room for the applicability of the 
doctrine of estoppel. {Addiwn, /) MahOMED HaYAT 
V. GulamNabi. 32P.LR. 390 = 1321*0.201(2) = 
A.I.R. 1931 Lah. 598. 

Estoppel against statute. 

8. 116 — Estoppel against statute. See AgRA 

Tenancy act (1926), S 266— Co-sharers. 1935 
R D. 69. 

— 8. 116 — Estoppel against statute. 

There can be no estoppel against legislature. Where a 
, member of an agiiculimal tribe oftered to place certain 
land at the disposal of the Official Receiver to be sold by 
him but subsequently refused to do so and relied on the 
exemption under S. 16 of the Punjab Land Alienation 
Act, hell, that he was not estopped from setting up the 
I plea available to him under the statute. {Ihoaiway 
\ and Tek C hand, //,) MiKZA z/. J HAND A RAM. 12 
I Lah 367 = 1 R. 1931 Lah. 291 = 130 I.O. 419 = 31 
I P.L.R. 842 = A.I.R. 1930 Lah. 1034. 

' -S \Vq --E stoppel against statute. 

There can be no estoppel against a clear injunction of 
a statute. Where the promissory note is invalid as 
contravening the provi>ions of S. 25 of the Paper 
Curiency Act, even the endorser of the note is not 
estopped from questioning its validity. 44 Mad. 187, 
Rel. on. {Rankin, C, J, and Bitckland, /) H. V. 
LOW & CO., Ltd. zc Sudhanna Kumar Chakra- 
VARTI. 68 Cal. 1453 = 135 10 288 = I.R. 1932 Cal. 
96 = 36 O WN. 587 = A.I.R. 1931 Cal. 791(1). 

8. 115 — Estoppel against statute. 

There can be no estoppel against the statute. {Court- 
ney Terrell, C./., IVort and Agarivala, J J.) UCHIT 

LalMissfrz'. Rvghunandan Tewari. 14 Pat; 
62 = 153 I.O. 183 = 7 R P. 306 = 15 Pat. L.T. 661 = 
A-I.R. 1934 Pat 666 (.F.B.). 

8. Wb — Edo p pel against statute. 

The rule is well established that the principle of 
estoppel cannot override the provisions of a statute. 
{Raza, Srivastava and Smith, JJf) IlAKIM PIUSAIN 

I V, Mushtaq Husain. 6I.B. (Oudh) 136 = 146 I.O. 

I 482 = 10 OWN 1330=18 BD. 15=15 LB. 42 
I (Bev ) = A.IR. 1933 Oudh 642 (P B.). 

' -S. 115 — Estoppel against statute — Application 

for membership to Co operative Society — Bye laws — In- 
validity of —Right of member to raise. 

Where a person applies to be admitted as a member 
of a Co-operative Society in accordance with itsbye-laws 
if the bye-laws or some of them are invalid for the 
reason that they were in excess of the statute under 
which they were franifjd, the member or his legal repre- 
sentative is not, by reason of hiving entered into a 
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EVXDBNOE ACT (1872), S. 115-Estoppel against 
statute. 

contract with reference to such bye laws, precluded from 
challenging the validity of those bye laws, because there 
can be no estoppel against statute. and Mc- 

Nair, //.) Bakisal Co operative Central Bank, 
LTD. V, BlNOY Bhusan Gupta. 161 1.O. 165 -7 R. 
C. 79-38 O.W.N. 459=A.I.R. 1934 Cal. 537. 

S. 115 — Estoppel against statute — Equitable 

estoppel. 

The plea of equitable estoppel cannot be taken against 
the provisions of a statute. When the Act states that 
enhancement of rents of non occupancy tenants can be I 
effected only by means of a legistered agreement, the 
principle of estoppel cannot be allowed to override such 
a specific provision. {Sulatman, C.J. and Rachhpal 
Singh, j) jAi SRI Singh v. Parbu nakain Singh. 

162 1.0. 608 - 7 R. A. 353 = 18 R.D 690 -= 1936 A.L. J. 
21 = 4 A.W.R. 997-A.I.R. 19.36 All. 127. 

S. 116 — Estoppel against statute — Registration 

/|c/f(1908). .S’. 32. 

A deed was not properly registered, being presented 
for registration by an agent not properly authorized. It 
was pleaded against the executants that they represented 
that the person presenting had such authority and as 
such were estopped from disputing validity of legistra- 
tion. 

Held, that expiess provisions of the Registration Act 
not having been complied wdth, there can be no estoppel. 
(^Str Lancelot Sanderson ) Doi'llE KarAN v. LACHMI 
Prasad Sinha. 58 I.A. 68=10 Pat. 481 = 8 O.W. 
N. 548 - 33 L. W. 596 = 131 1.C. 321 = I.R. 1931 P C. 
97 = 33BomLR.434 = 36 0 W.N. 364=1931 M.W. 
N. 241 = 63 O.L.J. 198 = 1931 A L.J. 489 = 14 O L.J. 
403 = 12 Pat.L.T. 643= AIR. 1931 P C. 62 = 60 M. 
L J. 441 (P C,). 

■ • - ■ " —3. 116 — Estoppel against statute — Void mort’ 

gage — Mortgagor, i f estopped from pleading. 

A party cannot, by representation, any more than by 
other means, raise against himself an estoppel in such a 
way as to give rise to a state of things which he is legally 
incompetent to create. When, theretore, a mortgage is 
void under the law, there is no rule of estoppel which 
prevents the mortgagor from pleading and proving the 
fact of the mortgage being void, {Nanauuttv and Tho- 
mas, yy.) Gaura Dki V Mohammed Yasin Ali 
Khan. 10 Luck. 361 = 7 R.O. 352 = 163 10. 685-= 
11 O.W.N. 1571 = A.I.R. 1935 Oudh 121. 

Estoppel by deed. 

■ ' '8. 116 — Estoppel by deed. 

The doctrine of estoppel by deed in its technical sense 
cannot be said to exist in India. {Bhtde and Tapp, J Jf) 
Mrs. Johnstone v. Gopal Singh. 12 Lab. 646 = 
IR. 1931 Lah. 804=133 I.O. 628 = 32 P.L.R. 840 
= A.I.R. 1931 Lah. 419. 

Estoppel In pais. 

S. 116 — Estoppel in pais — Circumstances giving 

rise to it — Proof. 

Estoppel in pais is a rule of evidence, and the circum- 
stances giving rise to an estoppel may be proved by evi 
dence of any kind. (Mosel y and Dunkley, Jf.) R. M. 
A. R. L. Chettyar Firm v. Maung po Kyaw. 168 

1.0. 492 = 8 R.R. 172 = A.IR. 1935 Raug. 279. 

Fraud. 

S. 115 — Fraud — Ignorance of rights — Reler’ancy 

of motive of person making representation — Defendants 
predecessor-in title guilty of concealed fraud — Right to 
plead estoppel. 

Though the existence of estoppel does not depend on 
the motive or knowledge of the matter on the part of 
the person making the representation and in that w^ay it 
does not matter if th% plaintiff’s intention in making 


EVIDENCE ACT (1872), S. 115- Judgment. 

the representation w’as fraudulent or was due to mistake 
or misappiehension, so long as the defendant was misled, 
the doctrine cannot be invoked by the defendant claim- 
ing from her husband, through whose concealed fraud the 
plaintiff was kept in ignorance of his real rights, and was 
in consequence induced to execute a release of all his 
claims. (Mukerjt and Guha, JJ.) SWARNAMOYEE 
Dasi V. PROBODH Chandra Sarkar. 143 1.C 402 
= I.B. 1933 Cal. 426 = 36 C.W N. 768 = 66 C.L J. 420- 
= A.I.R. 1933 Cal. 253. 

Inconsistent pleas. 

S. 115— Inconsistent pitas — Blowing hot and 

cold See ES'IOPPEL — APPROBATE AND REPROBATE. 

68 M.L J. 441. 

S. 115 — Inconsistent pleas —Consent order— 

Pasty resiling from — Permissibility. 

Where in the prior proceedings the parties proceeded 
on a consent oider and property passed to one party as a 
result of such order and in a later proceeding the other 
party sought to attack the foundation of the pievious 
order, 

Held, that the party was estopped from going behind 
the transaction and saying that the very foundation of 
the order was erroneous. i^Tek Chand and Tapp, yy.> 
Mt. Umrao Bibi V. Ram Kishkn. 13 Lah. 70 = I.R. 

1932 Lah. 379 =137 I.O. 820= 33 P.L.R. 1003 = A.L 
R. 1932 Lah. 281. 

Wb— Inconsistent pleas — Execution proceed- 
ing — Nature of property — Pi tor staiemtnt of judgment' 
debtor — Bi ndt ng effect. 

Wheie in execution proceedings the decree holders 
applied for the sale of the property as non-ancestral and 
the judgment-debtors matlej an application stating that 
the property attached was ihe ancestral pi ope ty of the 
judgment debtors from generation to generation, 

Held, that in a suit for possession of propeity w’hich 
was sold as ancestral pioperty the judgment-debtors are 
estopped from pkading that the pioperty was not ances- 
tral. (Nianiatullah and Bdinet, yy.) MahaBIR 
PRAS\D V. RAGHUNATH SaRAN. 150 I.C- 141 = 6 R 
A. 1043 = 3 A. W.R. 718 = A.IR. 1934 All. 430. 

S. 115 — Inconsistent picas — Order obtained by 

party in his oivn favour — Plea of tiivalidity of that 
order in another suit — Permissibility, 

As between the same litigants one party cannot defeat 
the claim of the other by a plea negativing a contention 
advanced by him successfully in a ffjrmer suit. A party 
who has obtained an order of the Court and has suc- 
ceeded under it, cannot after be has enjoyed a benefit 
under that order say that it was valid for one purpose 
and invalid for another. (Ferrers, J.C, and Rupchand, 
AJ.C.) Salamatmal V. MT. NURKHATUN. I.R. 

1933 Sind 166 = 144 1.C. 50 = A.I.R. 1933 Sind 119. 

"S. 115 — Inconsistent pleas — Plea in Civil Court 

raised successfully — Contras y plea in Revenue Court, 

A party cannot put forward a plea in a Revenue 
Court in direct contravention of a plea which was raUed 
by him and found in his favour in a prior civil litigation 
in re'ipect of the same property. (Oppenhetm, S.M. and 
Walton, J.M.) MaHOMED RiSHAD SHAHID IIUSAIN 

?/. Mahomed Husain. 14 L.R. 281 (Rev.) = 17 R. 
D. 404. 

Judgment. 

— — S. 115 — Judgment — Prior revenue proceeding — 
Appellants claim negatived — Subsequent suit for decla* 
ration — Estoppel, 

In a previous durusti iamabandt case, G's claims to 
succeed to the occupancy holding had been negatived. 
The Court then held that the rival A was in po session 
and as his rights had net been questioned by the land- 
lords, it was not necessary to decide his status. In a 
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£VIDBNCB ACT (1872), S. 115— Jurisdiction of 
Court. 

subsequent suit by G for a declaration that he was a co- 
occupancy tenant wdth A, 

Held^ that though the decision did not operate as rts 
judicata against the landlords, G was estopped from 
raising his claim again. {Oppenhetm^ S.M. and IValton^ 
J,M,) AKB^R Khan v, Haider. 11 LR. 224 
(Rev.)=17R.D. 322. 

Jurisdiction of Court. 

— —8. 116 — Junsdtctton of Court — Conduct — Res- 

pondent in appeal asking for cost^ — Subsequent objection 
to jurisdiction — Estop peh 

The conduct of a respondent in an appeal in asking 
for security for costs does not estop him from thereafter 
contending that the Court had no jurisdiction to enter 
tain the appeal. {Pandrang Row, /.) KUPPUSWAMI 
Chetty V. Ayyammai Ammal. 1935 M.W.N. 662 
= 8 R.M. 79 = 166 I.C. 916 = AJ.R. 1936 Mad. 723. 

S. 115 — Jurisdiction of C out t-- Effect of estoppel 

— Whether can confer jurisdiction. 

Per Siihvman, AgC.J. — The principle of estoppel 
cannot b*? allowed to defeat the provisions of a statutory 
enactment which affects the jurisdiction of a Court, as a 
party cannot by its admission or previous conduct 
confer jurisdiction on a Court where none exists. 
{Sulamian, A.C.J., Boys and Banerji, JJ.) MaHABIR 
Singh z/. NARAiN Tewari. 64 All. 26 = IR. 1931 
All. 812 = 134 I.o. 236 = 1931 A.L.J. 715 = AXR. 
1931 All. 490 (FB.). 

[R. 9 Luck.435(450(F B.\] 

“S 116 — Jurisdiction of Court — Execution sale — 
Party consenting — Failure to issue notice under O. 21, 
R. 22, C. P. Code — Jurisdiction of the Court to order 
sale cannot be disputed. See WAIVER, infra, 11 Rang. 
79. 

■3 115 — Jurisdiction of Court — Representation — 
Person filtngt suit in certain Court and judgment pas- 
sed— Estoppel from pleading that that Court has no 
jurisdiction. 

Where a person institutes a suit in a certain Court and 
a judgment is pronounced, he is estopped from pleadiiig 
that that Court has no jurisdiction to pass the decree in 
the suit. He cannot be allowed to question the legality 
of the decree which he himself obtained. (^Mya Bn and 
DunkUy, Jj) K. B. WALKER v. Gl.ADYS P. WAL- 
KER. 158 I.O. 647 = 8 R.R. 179 = A.I.R. 1936 Rang. 
234 

Landlord and tenant. 

See also EQUITABLE ESIOPPKL, supra. 

—3. 116 — fandlord and tenant — Admission to 
tenancy — Repudiation — Permissibility, 

The mere attestation at settlement or mere enhance 
ment of rent may not create estoupel but the cumulative 
effect of attestation, enhancement, fixation and realiza- 
tion of rent is otherwise. Where the landlord had by 
his own acts made a person responsible for the old rent, 
the enhanced rent and the extra rent, and could have 
sold his property if the rent had fallen into arrears, he 
cannot turn round and deny the title of the tenant or 
urge that his name had been wrongly recorded. (jJak 
den,S,M. and Keane, J.Af.) JUMNA z/. ChiraNJU 
Lal. 15 R.D. 264. 

— — S. 115 — Landlord and tenant — Conduct incon- 
sistent ivith contract — Landlord not estopped by. 

In order that a tenant may raise the plea of estoppel 
as against his landlord, there should be a representation 
believed in by the tenants and in the second place it 
must be a case consistent w’iththe document under which 
the tenancy w-as created. Where the alleged representa- 
tion was contrary to the terms of th<| document between 
the parties. 


EVIDENCE ACT (1872), S. 116~Laiidlord and 
tenant. 

Held, that the plea of estoppel was not available. 
{^Rankin, C,J, and Pear ion, J ) SaRADA SUNDARI z\ 
Ranjani Kanta Mandol. 149 I.o. 1019 = 6 R.O. 
668 =37 0 W.N. 643 = A.I.R. 1933 Cal. 682. 

' S. 116 — Land I Old ami tenant — Canduit — Lessee 
disclaiming under -propriet at y right in kabuhat — 
Landlord granting lease on basis of — Claim by lessee's 
successors to under-proprietai y rights — Estopptl, 

Where the conduct of a landlord in granting leases 
was influenced by the representations intentionally made 
by the lessees in a kabuliat that they had no under-pro- 
prietary right in the suit property, and thereby changed 
his position and granted them leases as theckadars, all 
the conditions requisite for an estoppel by conduct 
under S. Il5 of the p^idence Act are satisfied, and their 
successors are thereby estopped from claiming under - 
proprietary rights, {Snvastaia and Nanavutty, JJ.^ 

Special Manager, court oe wards, Balrampur 
z/. Tirbeni Prasad. 11 Luck. 36 = 154 I.C. 965 = 

7 R.O. 623 = 1935 R D. 171 = 1935 O.W.N. 387 = A.I. 
R. 1935 Oudh 289. 

S. lib— ’/ and lord and tenant — Ccnducl — Patia 

describing grantor as ratyat at fixed rate and i on fer- 
ring heritable right on giautee — Representatives of 
grantor accepting peUta and hadng claim for rent on it 
— Claim to treat heirs of giantee as ttespassers — Estop- 
Pel. 

Wheie a patta describes the status of the grantor as a 
raiyat at 6xed rate and on that footing a heritable right 
is conferred on the grantee and the representatives of 
the grantor accept the patta and base their claim for 
rent on it, they cannot subsequently go back upon the 
grant and treat the heirs of the grantee as trespassers. 
48 C. 783 (F.B.), Appl. (A‘. C, Miller, J.) KaijaDDI 
Shaikh z'. Sarjan Bisv^^as. 159 I C. 611-8 R.O. 
330 = 61 CL J. 9 -A.I.R. 1936 Cal. 706. 

S. 115 — Landlord and tenant — Conduct — Per- 
manent tenancy— Claim by tenancy — Acceptance of tent 
at uniform rate — Effcit of. 

The acceptance by the landlord of rent at uniform 
rate does not by itself raise any estoppel against the 
landlord because there is no representation thereby that 
it would confer permanent tenancy on the lessee. {^Beau- 
mont, C.J. and Barlee, /.) DaITO ShiVRAM CoSAVI 
V, BabaSaheb Malhak. 68 Bom. 419 = 160 I.C 665 
= 7 R.B. 1=36 Bom.LR. 359 = A.I.R. 1934 Bom. 
194. 

-S. 115 — Landlord and tenant — Conduct — Pro- 

cet dings by proprietor against a person as statutory 
tenant — Subsequent proceedings against him as lessee of 
propnetary rights — Estoppt I . 

Where after the failure of the proceedings taken by 
the proprietor against a person as a statutory tenant, 
proceedings are taken against him as lessee of proprie- 
tary rights, no question of estoppel arises if he is in no 
way misled by the institution of the earlier proceedings. 
{Drake Brockman, S,Mf) RaM DayAL v. NEPAL 
Singh. 1935 R.D. 232 = 1936 A. W.R. 694. 

S. 115 — Landlord and tenant — Estoppel — Meie 

delay whether amounts to. 

In a suit for ejectment of a tenant on the basis of 
forfeiture, something more than mere delay is required 
to enable the defendants to succeed on the ground of 
estoppel or waiver. {Costello and Jack, J Jf) FROKASH 

Chandra Das v. Rajendra Nath Dam. 68 Cal. 
1359 = 1351.0. 296=I.R 1932 Cal. 104 = 86 C.W.N. 
823 = A.I R. 1932 Cal. 221. 

— — S. Wb— Landlord and tenant — Ineffectual lease 
— Eiectment of lessee. 

Where the lease granted by one co-sharer confers no 
right upon the lessee, there is not)|ing to prevent the 
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EVIDENOE ACT (1872). 8. 115— Landlord and 
tenant. 

grantor from joining the other co-sharers to eject the 
lessee who is found to possess no right in respect of the 
land in dispute. {Pullan and Niamatnllah^ //.) Pan- 
CHANAN bANERJl V, ANANT PRASAD PaNDEY. 54 All. 
738 =• I.R. 1932 All. 637 = 140 I 0. 204 = 1932 A.L. J. 
477 = 16 B D. 409=A.I.R. 1932 All. 467. 

-S. 116 — Landlord and tenant — Mistaken descrip- 
tion of land in suit — Effect as against person making 
mistake. 

Where the landlord included a plot in the exproprie- 
tary holding in prior suits brought against the tenant 
for recovery of the rent of that holding and such inclu 
sion was the outcome of a mistake and the tenant was 
not in possession of that holding in those years, the 
misdescription cannot estop the landholder from deny- 
ing the status of the person claiming lights on the basis 
of such misdescription. Misdescription regarding ex 
proprietary holding held to be immaterial. (^Smith, S. 
M. and Oppenhexm, J.M,) GanPAT Kai v, RaGHUBIR 
Singh. 16 R.D. 677=12 L.R 326 (Rev.). 

3. 116 — Landlord and tenant — Permission to 

build — Eiectment of tenant. 

Where the landlord accepted nazrana and permitted 
the tenant to build upon the land, 

Held^ he was estopped from ejecting the tenant on the 
ground that there was no registered deed. yJValton^ J. 
M.) deva Das V , Sheo Ratan Singh. 16 RD. 
618. 

—3. lib'— Landlord and tenant — Recognition of 
status of tenant. 

One of the objects of estoppel is to prevent the re- 
opening of arrangements which have been acted upon 
and which after a long acceptance may be difficult to 
prove. Where a person had been in long enjoyment as 
CO tenant to the knowledge of the zemindar who also 
sued him as co-tenant, held^ that the zemindar was 
estopped from disputing the status of the tenant, iXlak- 
den, S M. and Smith. J.M.) HaSHMAT ALI v. WaLI 
Mahomed. 16 R.D. 39. 

-3. 116 — Landloid and tenant — Tenants record- 
ed < 7 f occupancy tenants by order of Collector and 
treated a^ such for over 28 years — Subsequent suit for 
declaration that they ivere only statutory tenints — 
Mai ntai nabi lity. 

Where, with the consent of the then zemindar, the 
respondents had been entered as occupancy tenants by 
order of Collector and they had for over 28 years enjoy- 
ing the stilus of occupancy tenants and been treated as 
such, 

Hv’ld, that it was not open to the present zemindar to 
try to upset the arrangements made 28 years back and 
sue for a declaration that the respondents were not 
occupancy but only statutory tenants. {IValton, J. Af.) 
Girvyar Singh r/. Rewa. 14 LR. 136 rBev.) = 17 
R.D. 174. 

Minor. 

See also DIFFERENT CAPACITY, supra. 

—3. 116 — Minor — Conduct — Pre-emption suit — 
Minor sons of vendor impleaded and represented by 
guardian ad litem— Pre-emptor given possession on pay- 
ment of amount— Subsequent suit by minor challenging 
sale as not being for legal necessity — Estoppel. See C. 
P. CODE, S. 1 1, EXPL. IV. A.I R. 1935 Lah. 489. 
——3. 116 —Minor — Fraudulent misrepresentation 
of age — Suit on contract — Estoppel. 

Where an infant represents fraudulently or otherwise 
that he is of age and thereby induces another to enter 
into a contract with him, then in an action founded on 
the contract, the infant is not estopped from setting up 
infancy. 21 Bom. 198; 41 Bom, 480; 46 Bom. 137, 
Overr.; 30 Cal. 53# (P.C.); 9 •Lah. 701 (F.B.); 38 


EVIDENCE ACT (1872), 8. 115— Mortgagor and 
mortgagee. 

Mad. 1071; 55 M.L.J. 88 (P C.), Rel. {^Beaumont, C, 
Murphy and Broomfield, //.) (iADIGEPPA 
Bhimappa r'. Balangowda. 55 Bom. 741 = 136 1. 
C. 161 = I.R. 1931 Bom. 49 = 33 Bom.L.B. 1313= 
A.I.B. 1931 Bom. 561 (F.B.). 

[r. 139 I.C. 718 (721).] 

S. 116 — Minor — Fraudulent representation as 

to age — Binding nature. 

An infant is not estopped from setting up the plea of 
his infancy, where he has fraudulently represented that 
he is of age and thereby induced another to enter into a 
contract with him. i^Mukerji and Bennet, JJ.) MT. 
Kundan Bibi V. Magan Lal. I.R. 1932 All. 679 
(2) = 139 I C. 718 = A.I R. 1932 All. 710. 

■-S. 116 — Minor — Minor vendor — No fraud by 
vendor — If estopped from pleading minority. 

Where by using due diligence the vendee could have 
found out the age of the vendor and where as a matter 
of fact the vendee knew that a guardian had been 
appointed for the vendor and no fraud was committed 
on the vendee. 

Held, the vendee was not entitled to the return of 
consideration and the vendor was not estopped from 
pleading his minority at the time of the transaction. 
A.I R. 1928 Lah. 609 (F B.), Ref. (^Daltp Singh and 
Abdul Qadir, JJ.) UMAR DiN v. ABDUL HaQ. 150 

I. C. 968 = 7 R.L 36ri) = AI.B. 1934 Lah. 304(1). 
— — S. 116 — Minor — Promissory note by — Misrepre- 
sentation about age — Estoppel. 

A suit based on a promissory note executed by a 
minor should be dismissed as the contiact embodied in 
the note is clearly void. It is w'ell settled that there is 
no estoppel at all in a case of this kind and the fact 
that the money was received by the minor by fraudulent 
misrepresentation about his age does not estop him 
from raising the plea of minority. {Pandrang Roiv, 

J. ) Ranga Rao V. Sait Chowgmal Varadichand 
& CO. 162 I.C. 262 = 7 R.M. 208 = 1934 M.W.N. 
672 = 40 L.W. 261 = A. I.R. 1934 Mad. 560 = 67 M.L. 
J, 257. 

Mistake. 

" 3. 115 — Mistake — Misdescription in enhance- 
ment proceedings — Landlord not preUuded from contest- 
ing occupier's status. 

Where in enhancement proceedings relating to a 
holding, the landlord, misled by the patwari’s entry, 
described the tenant as also the tenant of an adjacent 
piece of fallow land, he is not, on that account, precluded 
from contesting the status of the occupier and from 
bringing a suit that the defendant was not a tenant of 
the fallow land. {Oppenheim, S.M. and Walton, J.M.) 
Aditya Narain Singh Bahadur v. Bhola Misra. 
14 L.R. 68 (Rev.)= 17 R.D 62. 

Mortgagor and mortgagee. 

—3.116 — Mortgagor and mortgagee — Judgment- 
debtor agnculturist, mortgaging house to decree holder 
— Non liability to attachment — Estoppel. 

Where the judgment-debtors who are agiiculturists 
have caused or permitted the decree-holder to believe 
that their houses could be sold if the oiiginal debt was 
not paid, by mortgaging the same to the decree holder, 
they are estopped from raising the question that the 
house is not liable to attachment under S. 60, C. P. 
Code, {Young, C. J. and Din .Mohammad, /.) 
Chhtar Mal V. Mt. Ram Devi. A.I.B. 1936 Lah. 
164 (1). 

S. 116 — Mortgagor and mortgagee — Mortgagee 

agreeing to sale of portion of mortgaged property free 
of mortgage — Sale proceeds accepted by him — Assignee 
of mortgagee, if can (iisert that property is still part of 
security for mortgage debt. ^ 
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SVIDENOE ACT (1872), S. 115 -Mortgagor and 
mortgagee. 

Where a mortgagee agrees to a sale of portion of 
mortgaged property free of mortgage and accepts the sale 
proceeds and appropriates them to the discharge of un- 
secured debts due by mortgagors to him, he is estopped 
from denying that such property is no longer part of the 
security for the mortgage- debt and equally so his assig- 
nee. Evidence to prove that he is so estopped is not 
barred by S. 92, Evidence Act. {Mosely and Dunkley^ 
//.) R. M. A. R. L. CHETTyAR FIRM v. MaUNG PO 
KYAW. 158 1.0. 492 = 8 E.R. 172 = A.I.R. 1985 
Bang. 279. 

— S. 115 — Morty^agor and mortgagee — Mortgagee 
— Assertion of UtU as proprietor , 

Where a person admits his character as mortgagee in 
a civil suit it is not given to him subsequently in a reve- 
nue suit to plead that he was not mortgagee but a 
proprietor. \0akden,SM» and Swtth, J. M.) RAM 
Naresh Singh v. Dulsingar Singh. 16 R.D. 94 
= 12 LB. 11 (Rev.). 

S. 116 — Mortgagor and mortgagee — Representa- 
tion — Mut7oalli executing mortgage of wakf property — 
If estopped from denying its validity » 

Where, in a usufi actuary mortgage deed, the recital 
states that the plaintiff is mutwalli of the vvakf, the 
property of which is the subject-matter of the mortgage 
and the document is acted upon and possession is trans- 
ferred and sums of money are received by the plaintiff, 
the document amounts to a representation that the plain- 
tiff as mutwalli is competent to make that transfer and 
he is, therefore, estopped from denying its validity. 
iBennet and Bajpai, //.) AFZAL HUSAIN v, CHHEDI 
Lal. 67 All. 727= 155 I.C. 791 = 7 R.A. 981 = 1935 
A.L.J. 217=1936 A.W R. 275 = A.I.R. 1935 All. 
792. 

— S. 116 — Mortgagor and mortgagee — Sale of 

property in execution —Objection by mortgagor to its 
saleability. 

Where the mortgagor has himself mortgaged the pro- 
perty, representing to the mortgagee that he has the 
power to mortgage and that the property is such that 
could be mortgaged, he is estopped from derogating 
from his own grant and from pleading that his represen- 
tation, on which the mortgagee advanced the money, is 
incorrect. Hut it cannot Ire rightly said that he is like- 
wise estopped from objecting to the Court selling the 
property. {Niamatullah and Rachhpal Stngh^ JJO 
Tahiri Hassan V. Changer Sen. 68 All. 98 = 167 

I. 0. 611 = 8 R.A. 190=1935 A.W.R. 867 = A,I.R. 
1936 All. 678. 

No estoppel. 

■ ■ ■' S. 115 — Mo estoppel — Absence of — Representa- 
tion. 

W’here there is no representation by a person, the 
plea of estoppel cannot be invoked against him. 
\Mttter, J.) SHEIKH SiraJUDDIN JOHUR JaN 
Bewa. I.R. 1931 Cal. 888=134 1.0. 888 = 63 C.L. 

J. 222. 

-S. 116 — Mo estoppel — Compromise between cO' 

tenants — Matter revived by one — Other ^ not estopped 
from pleading true fact. 

The law of estoppel will not be invoked in favour of 
a party who comes to Court with dirty hands. Where 
a suit between two co-tenants one of whom claims to 
be a sole tenant is compromised, and one of them sub- 
sequently goes behind it and revives the matter, the 
other will not be estopped from pleading the true facts. 
iOppenkeim, S.M.) NaNNHE v. ShaRFUDDIN. 18 
R.D. 507. 

■" ■ S. 116 — Mo estoppel’— Grant of license for parti- 
cular purpose — Refusal of license for different pur- 
pose. 


EVIDENCE ACT (1872), S. 115-Noiie If truth 

known. 

The mere fact, that a corporation has granted license 
under certain chapters of a Municipal Act, does not 
preclude it from refusing to grant a different license 
under some other provisions of the Act. (^Pearson and 
Jack, JJ.) Corporation of Calcutta v. Sumenia 
Bewa. 136 I.C. 638 = I R. 1932 Cal. 396 (2) = 36 C. 
W.N. 831 = A.I R. 1932 Cal. 269. 

S. 115 — Mo estoppel — Alutation pioceeding — 

Offer to be bound by oath — Decree passed cn basis of oath 
— Reopening of matter tn Ctvil Court. 

Where in mutation proceedings arising out of a dis- 
puted succession, one of the parties stated before the 
Collector that if the other swore by the Holy Book that 
according to Mahomedan Law the former had no right, 
a judgment might be given against him and that he 
shall not seek any further remedy, and the oath having 
been so taken, a decree was made. 

Ileld^ that the facts did not give rise to a plea of 
estoppel being raised as against a suit subsequently hied 
in the Civil Court by the person, who made the offer in 
the prior proceeding. {Sulaiman^ C.J, Mukerji and 
Thom, JJ.) Abbas Khan v. Mahomed Ali. 161 
I.C. 793=16 LR. 185 (Rev.)-7 RA. 208 = 1934 
A.L.J. 92 = 3 A.W.R. 862=18 R.D. 181=A.I.R. 
1934 All. 300. 

S. 115 — Mo estoppel — Party not misled. 

Where a judgment-debtor paid certain sum of money 
towards the debt due and it appeared that he sent a 
letter along with the payment but there was nothing to 
show that the decree- holder was mbled into thinking that 
the letter was written and signed by the judgment debtor 
himself. 

Held, that the judgment-debtor was not estopped from 
denying his having written the letter. {Rankin, C, J., 
C, C. Ghose, Buckland, Suhraivardy and Mukerji, JJf) 
Amar Krishna Chowdhury v. jagat Bandhu 
Biswas. 69 Cal. 760 = I.R. 1931 Cal. 922 = 134 I.C. 
922=36 aWN. 1192 = 64 C.LJ. 201=A.I.R. 1931 
Cal. 719 (F.B.). 

None if truth known. 

S. 115 — Mone if truth ktioivn. 

There is no estoppel when the true state of affairs is 
known. {Courtney-Terrell , C. J. and Khaja Mahom- 
mad Moor, /.) BaNSIDHAR DHANDHANIA v, HaZARI 
Ram Marwari. I.R. 1933 Pat. 198 = 143 I.C. 642 = 
14 Pat L.T. 189 = A I.R. 1933 Pat. 210 (2). 

S. 115-A ^one if truth known. 

Where, in spite of the fact that the holding was record- 
ed in the khewat in the names of the brothers and their 
mother and that all the three joined in executing a mort- 
gage ill favour of the plaintiff, the latter knew or could 
have known by the exercise of ordinary diligence, that 
the mother had really no interest, the mortgagee cannot 
invoke the principle of estoppel. The plaintiff reversioner 
of the brothers is not estopped from denying the title of 
the defendant to the property recorded in the name of 
the mother and purchased by the predecessor-in-title of 
the defendant (mortgagee), as it cannot be said that the 
mortgagee was, in any way, by the act, omission or 
declaration of the brothers misled into the belief that the 
mother had a proprietary interest in the share recorded 
in her name, {/tfbal Ahmad and Kisch, JJ.) LACHMAN 

Singh v. The Collector of moradabad. 6 LB. 
(All.) 361 = 146 10.873=14 L.R. 168 (Rev.) = 17 
R.D. 178 = A.I.R. 1933 All. 641. 

[Comm. II O.W.N. 1097 (1101).] 

S. 116 — Mone if truth known. 

When the party who claims the benefit of the estoppel 
himself knows what vhe true facts are, it cannot be said 
that he was led by any. act of anotTier to think that some 
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EVIDENCE ACT (1872), S. 116-Non0 If truth 
known. 

tiling was true and to act on that belief. No question of 
eitoppel arises in such a ca^e. {AgarwMa and Saunders^ 

yy.) Kajib nain Lal V. Mt, Bindeshwari Dai. 
15 Pat. L.T. 696 

— — S. 116 — None tf truth known. 

There is no estoppel when the truth is apparent on the 
face of the record. (^Beckett, J) BaLMOKAND 

Small Towns Commutee, Talagang. A.I.B. 
1935 Lah. 960. 

— — — S. 115 — None tf truth known — Esfentials of 
estop f cl -—Party not misled — T nith may be pleaded. 

‘■Justice and equity require no more than that a party 
to an instrument should lie precluded from contiaclicting 
it to the p» ejudice of another person, when that other per- 
son or the person through whom the other peison claims 
has been induced to alter his position by viitue of the 
instrument but when the question arises between the 
parties or representative of thepaities who at the time 
of the execution of the instrument were aware of its in- 
tention and object and who have not been induced to 
alter their position by its exe:ution, justice would rnoie 
surely be obtained by allowing any party whether he be 
plaintiff or defendant to show the truth ” The above 
view in 1 AIL 403 is in confoirnity with the geneial 
principle of estoppel as laitl down in S. 1 15 and recitals 
in a deed do not form an exception to that rule. When 
the parties to the sale-deed knew full well that the pro- 
perty belonged to the joint family, the vendee though a 
party to the sale deed is not prevented from showing the 
leal nature of the sale transaction, from denying the title 
of the vendor and pleading that the propeity really 
belonged to the joint Hindu family and that the sale was 
on behalf of joint family, though it was executed only 
by one of its members in whose name the property stood. 
No question of any prejudice to either party arises, when 
the truth is known to {Phtde and Tapp.JJ.) 

MRS. JOHNSTONE 7/. Gopal Singh. 12 Lah. 616 -“^ 

I. R. 1931 Lah. 804= 133 10. 628^ 32 P.L.R. 840 = 
A I.R. 1934 Lah. 419. 

■■ — 3. 115 — None tf truth knoivn —Estoppel — Condi- 

tions — Belief and acting on le presentation — .Vecessity. 

One of the es'»entials of an estopoel based on represen- 
tation is that the party concerned must have believed the 
representation made and acted on the faith of that 
belief. Hence, if the party to whom the lepresentation 
is made knows the truth and does not believe the repre 
mentation to be true, he cannot be said to have acted on 
the faith of the representation and there can be no 
edoppel in such a case. (^Snvastava, C. J. and Zta uU 
Hauxn, J.) ShIAM LAL 7>. MaTA DIN. 151 I.O. 676 
= 7R.0. 143 = 11 O.W.N. 1097 = A.I.R. 1934 Oadh 
460. 

— S. 116 — None if truth known — Temporary 

arran^em nit for mutual convenience. 

Where both parties are perfectly aware of the circum- 
stances and merely make a temporary arrangement for 
their mutual convenience, no estoppel arises. {/Cendall, 

J . ) Deota Djn Singh V. Raj Narain Singh. 6 
E A. 645 = 1471.0 715 = 17 R D. 1048 -14 L.R. 864 
(Rev.)= A.I.R. 1934 All. 76. 

Parties and privies. 

See also REVERSIONER, infra, 

■ '3. 116 — Parties and privies —L ti gallon about 

properties — Party giving up right and assuring other 
party — Latter carrying on It ligation and securing pro- 
perly — Heirs of formers if estopped front claiming. 
Plaintiff’s predecessor assur^ the defendants in a 
prior litigation that he did not wish to participate in the 
Costs of that litigation and that he* would not take his 
share in the property fn dispute. .Acting on that repre- 


EVIDBNCB ACT (1872). S. 115— Plea of estoppel, 

sentation the defendants carried on that litigation and 
secured the propeity for themselves. Neither the plain- 
tiff’s predecessor nor any of his other co sharers come 
forward to claim any share in the property. 

Helds the plaintiff was estopped from putting forward 
any claim to the property. {^Fazl Alls /.) TiLAK RaI 
V, PargaSh Rai. 162 I.O. 823=7 RP. 258 = A I.R. 
1935 Pat. 21. 

—3. 115 — parties and privies — Mortgage admitted 

by some creditors— Official Receiver not bound by. 
j The Official Receiver is not bound by the admission of 
the validity of a mortgage executed by the insolvent to 
I some of his creditors ; nor is he precluded on that 
1 account from applying under S. 54 to have it annulled as 
a fraudulent pieference. {fPek Chauds /) SuNDAR 
Singh v. Bakshi Shiv Ram. 6 I.R. (Lah.) 25=144 
1.0. 772 = 34 P.L.R. 436 = A.I.R. 1933 Lah. 354. 

-S. 115 — Parties and privies — Possession as life 

tenint under will — Estoppel from denying title of re- 
maindermin — Applicability of rule — Son entering into 
possession after father's death without any title. 

Although, if a person went into possession of proper- 
ties in pursuance of the directions contained in a will 
conferring a life-estate on him he may be estopped from 
denying the title of the remainderman, a person who 
entered into possession after his father’s death without 
any title at all catinot be affected by any estoppel to 
which his father might have been subject because his 
father had nothing to pass to him and he took nothing 
through his father. The mere fact that he would have 
succeeded as heir to his father if his father had left an 
heritable estate does not make him a privy of his father 
for the purpose of the rule of estoppel laid clown in 
Board V. Board, (1882) 9 Q.B.D. 48. {Lord Tomlin,') 
NiSAR Ar.i Khan v. Mahomed Ali Khan. 69 LA. 
268 = 7 Luck. 324 = 1932 A.L J. 691 = 9 O. W.N. 614 
= 36 O.W.N. 937 = 36 LW. 146 = 56 C.L.L 36=34 
Bom.LR 1299 = LR. 1932 P.0. 197 = 137 1.0.539 = 
A.I R. 1932 P.O. 172 = 63 M.L J. 336 (P C.). 

Pleadings. 

-3. 115 — Pleadings — Estoppel as between defen- 

diints — Conditi ons. 

In order to operate as estoppel under S. Il5 three 
conditions must be fulfilled : (1) there must be a repre- 
sentation made by the opposite party with a view to 
cause belief ; (2 ) the representation shauld have been 
believed under circimstances that its falsity could not be 
ascertained in spite of due diligence; and (3) actions 
arising out of such belief. I'uere can be no estoppel 
where tiuth is accessible. Again there can be no estop- 
pel in the absence of representation or conduct amount- 
ing to such. So also, there can be no e'>toppel where a 
party is not misled and ha? not been induced to do 
something detrimental to his inteiest owing to the 
actions of the other party. A pleading by two sets of 
defendants against the suit of another person to defeat 
his claim does not amount to an estoppel as between 
them. 13 M LA. 55l (P.C.), Foil, and 1 All. 403, Ref. 
{Mears, C, /. and Sens J ) RAM SiNGH v. BaLDEO 
PRASAD. I.R. 1932 All 444 = 138 I.O. 652= 13 L.R. 
226(Rev.)=16R.D. 460=1932 A.L.J. 605 = A.I.R. 
1932 All. 643. 

Flea of estoppel. 

— S. \1B—Plea of estoppel — Burden of proof. 

Vqi NiainatuUahs J . — The plea of estoppel ordinari- 
ly rests on a question of fact, namely, whether the per- 
sons sought to be estopped “intentionally caused or per- 
mitted another person to believe such a thing to be true 
and to act upon such belief**. In general, the person 
pleading estoppel waft to establish that in consequence of 
representation or conduct of 'the person against whom 
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estoppel is pleaded he was induced to act in a particular 
manner. i^Sulatman and Niatnatullah^ JJ») SHEO 
Tahal Ram v. Binaek Shukul. 53 All. 747 = 136 
I.C. 353 = I.E 1932 All. 177 = 1931 A.L.J. 653= 
A.I.E. 1931 All 689. 

— S. 115 —Plea of edoppel — Estoppel affecting only 
one of plaintiff's — Other plaintiffs are not estopped, 

A plea of estoppel affecting only one of the plaintiffs 
does not affect the others. {Eupchand^ JEIHI- 

BAI V. ChabildaS. 162 I.C. 274 = 8 E.S. 168 = 
A.I.E. 1935 Sind 142. 

-S 115 — Plea of estoppel — Specific pleadings 

necessary. 

In order to sustain the plea of estoppel, which is a 
mixed question of fact and law, there should be distinct 
pleadings by the defendants stating the facts on which 
an estoppel could be founded. (^Subhedar ^ A.J.Cf) 
Kanhailalz^. Bhaiyalal. 149 IC. 1031 = 6 RN. 
259=16 N.L.J. 248= A.I.E. 1934 Nag. 61. 

S. 115 — Plea of estoppel — When to be raised — 

Plea raising mixed question of fact and law urged for 
first time in appeal— Permissibility, 

Wheie the plea of estoppel was not raised in the trial 
Court or covered by the issues but was urged for the first 
time before the lower appellate Court after the case had 
been remanded to it by the High Court, 

Held, that the question w’as not one purely of law to 
be decided on facts apparent on the record but was one 
which if raised at the proper time w’ould have necessitat- 
ed further investigation and that therefore the lower 
Court w'as not justified in allowing it to be raised at the 
appellate stage. {Teh Chand, /.) FaKIR KhaN v, 
ISMAIL Khan. 14 Lah. 218 = I.R, 1933 Lah. 101= 
141 I.C. 264 -34 P.L.R. 149 = A.I R. 1933 Lah. 179. 
Pre-emption. 

-S. 116 — Pre-emption — Co pre emptors — Right of 

some barred by estoppel — Effect on other co pre-emptors. 

The mere fact that a co-pre-emptor is found to have 
acquiesced in a sale before the pre-emption suit, and is 
consequently estopped from pre-empting, does not dis- 
qualify the other pre-emptor, wdio has not acquiesced 
in the same way. Such an estoppel under S. Il5 of the 
Evidence Act merely operates as a bar to the suit and 
does not necessarily exUnguish the right. The right of 
pre emption exists, but the re redy is barred. 97 I.C. 
340, Kel. on. {Sulaiman and Young, //.) SURAJ 
Prasad v. Oudh Behari. I. R 1931 All. 426 = 131 
I.C. 681 = 1931 A.L.J. 204= A.I.E, 1931 All. 216. 
Promissory note. 

— — S. 115 — Promissory note — Satisfaction at matu- 

<rity — Note nevertheless left with payee and endorsed by 
him — Estoppel of maker. 

An estoppel does not arise against the maker of a 
promissory note, by the mere fact that alter discharge 
by satisfaction at or after maturity of the note by him, 
“the piece of pap-r*' or “waste paper” which once had 
but has lost its negotiable quality is left with the payee 
and he passes it off on others as if it were still a nego- 
tiable instrument. The case would be different if the 
payment or satisfaction takes place before maturity, 
when the instrument is current; in the case of a promis- 
sory note payable on demand, before demand. 
'{Krishnan Pandalai, J f) VeNKANNA v. SubBAYVA. 
I.R. 1933 Mad. 78 = 141 I.O. 136 = 1933 M.W.N. 
1201 = 37 L.W. 117 =A.I.R. 1933 Mad. 300 = 64M. 
L.J. 241. 

Question of law. 

S. 115 -G uestion of law — Admission, 

An admission on a point of law it not an admission of 
a thing so as to make the admission a matter of estoppel 


within S. 115. “It is not the case of a person who 
knows or must be deemed to know the real state of 
things, creating by his representation a belief in the 
I mind of a person who does not know the real state of 
things; for, quite apart from any representation made by 
the plaintiff, the defendant must be deemed to ghave 
known what his legal lights w’ere.” 21 All. 285, Foil. 
{jCourtney Terrell, C.J. and P'azl Alt, Jf) BlMALA- 
BALA SINHA z/. DEB KINKAR GHOSH. 140 I.C 687 
= I.R. 1933 Pat 16 = A.I.E. 1932 Pat 267. 

— — S. l\b— Question of taw — No estoppel. 

The question of the proper construction to be placed 
on a deed is one of law and there can be no estoppel by 
a pleading of law inasmuch as the other side must be 
I presumed to know what the law is. {Snvastava, /.) 

! ABDUL Qavi zc Mahroob Alt. 6 Luck. 382=I.R. 
1931 Oudh 83 = 129 LC. 163=7 O.W.N. 1052 = A.I. 
R. 1931 Oudh 133. 

S. 115 — Question of law — Representation. 

Representations on matters of law cannot constitute 
any basis for estoppel. {V aradachariar and Buruy 
JJ.) Muthusvvami AYVAR Z'. Lcganatha Mudali. 
1935 M.W.N. 267=41 L.W. 364 = A.I.E. 1935 Mad. 
404. 

S. 115 — Question of law — Representation — Re- 
pudiation of right to property under erroneous vie^o of 
law — Eiror common to both parties — Estoppel — Right 
to claim when no change of position. 

A representation by a person, who repudiates his title 
to certain properties under the influence of an erroneous 
view of his legal rights, concerning the legal effect of a 
clause in a will, cannot estop him from contending, after 
which error is common to both paities, he has discover- 
ed his legal error, that on a tiue interpretation of the 
I will he has title to the properties, because there can be 
I no estoppel on a point of law. Nor can estoppel be 
I extended by inference to propeities not covered by the 
I representation, A party who does not establish that he 
j has suffered any detriment as a consequence of the 
I representation cannot claim the benefit of estoppel. 
{(Wadsworth,/.) SaNKAKAN NAMBI Z'. NANGEELI 
I Amma. 161 I.C. 682 = 8 R. M. 846 = 42 L.W. 725 = 
1935 M.W.N. 1265 = A.LR. 1936 Mad. 1062 = 70 M. 
L.J. 592. 

■ — 3. 115 — Question of law — Valuation of suit — 
Estoppel. 

The question as to what is the proper basis for the 
Valuation of a suit under O. 21, R. 63 of the C. P, Code 
by an unsuccessful claimant, whether it is the amount of 
the decree sought to be executed or the value of the pro- 
perty sought to be proceeded against, is one of law and a 
party who has acted in the lower Court on one basis is not 
precluded from maintaining the contrary in the appellate 
Court, (Mukerji, A^.C, King and Niamatullah, 
JJ.) MOOL CHAND MOTILAL V. Ram KISHEN. 55 
All. 316 = I.R. 1933 All. 215 = 143 1.0.276 = 1933 
A.L. J. 222 = A.I.R. 1933 All. 249 (F.B.), 

Recitals. 

S. 116 — Recitals— Binding nature on parties—^ 

No effect on third party. 

When a recital is intended to be a statement which 
all the parties to the deed have mutually agreed to admit 
as true, it is an estoppel upon all. But, when it is intend- 
ed to be the statement of one party only, the estoppel is 
confined to that party and the intention is to be gathered 
from construing the instrument. The recital however 
cannot operate as against a third party. (Wort, J.) 
l.ACHMAN LAL V. MUNSHI M AHTON. 149 1,0. 734 = 
6 R.P. 641 = A.I.R. 1933 Pat. 708 (2). 

~-S, 116 — Reci{flls — Insurance policy reciting 
payment of premium — -Estoppel against company* 
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A policy began by stating that A had paid the com- < 
pany a certain sum by way of premium, | 

Ileld^ that the existence of these words in the policy j 
does not prevent the company from asserting that the j 
premium was notin fact paid. (Afac^ney, /.) U SaN 
Dun V, Nkw Zealand Insurance Co., Ltd. 153 i 

I. O. 387 - 7 R R. 213 - A.I.R. 1934 Rang. 343. | 

Representation. 

See aho CHANGE OF PO.SlTION, CONDUCT, MORT- ! 
GAG(^K and MORTGAGEE, AND (2UES110N OF LAW, : 
supra, 

*3. 1 1 5 — Repre:^ entati on — A^ent — Bi ndt n nature, i 

The defendant divorced his wife by a v 2 Aid ta/ak on 
21-7-1919, and retjuested the Ka/i to communicate it to 
the plaintiff, his wife. The Ka/i informed her on 
24 8-1919 but stated by mistake that the ialak was dated 
21-8-1919 instead of 21-7-1919. The plaintiffs suit for 
deferred dower was filed on 25 7-1922, more than three 
years from the leal date of the taluk. 

the defendant was estopped from showing that 
the date of the taluk was earlier than 21-8-1919. He 
had constituted the Ka/i as his agent, and a representa- 
tion made by an agent is as effectual for the purpose of 
estoppel as it it had been made by a principal. 
{y'enkatasuhha Rao, J.) KatHIYUMMA v. U ROTH EL 
Marakkar. IR. 1931 Mad. 727-133 I.C. 375 = 
1931 M.WN. 570 = A.I.R. 1931 Mad. 647. 

S. 115 — Repretentatton — Deed of absolute sale 

attested and registered — Mort^apie by purchaser — A?'/- 
deuce by vendor to prai>c ^ale was a sham transaction. 

In 1917, the respondent who was the owner of certain 
properties ex(vuted a deed of absolute sale in favour of 
his son and another as joint tenants. It acknowledged 
the payment of the consideration and W'as duty attested, 
stamped and registered. On 7th March, 1929, the 
appellant advanced a loan to the son of the re.spondent 
on the security of his interest in the undivided nmiety 
of the proper ty, having searched the register at the Land 
Office and satisfied himself with the sufficiency of the 
security offered. On the 28th March, 1929, the respon- 
dent biought the present suit for a declaration that the 
mortgage was invalid and inoperative as in spite of the 
ostensible sale, he had never intended to ermvey any 
beneficial interest to his son and that the sale was only 
a “make-l>elieve’*. 

Heldy that registration being under the law’ in Hong 
Kong, a means w'hereby the title to immoval4e property 
may be easily traced and UM-ertained, the respondent 
was by his registration of the memorial of deed of assign- 
ment, estopped as against the appellant who took his 
mortgage in reliance on that memorial from denying its 
correctness in any essential particular, apart altogether 
from any question of fraud or ulterior purpose on the 
part of tire respondent. {Lord Blane^bur};Ji.') TSANG 
Chuen V. Li Po Kwai. 1932 A.O. 715= 139 I.O. 891 
=I.R. 1932 P.C. 317 = 1932 ALJ. 971 = 36 L.W. 
761 = A.IR. 1932 P.O. 255 = 63 M.L J.418 (P.O.). 

■ ■ S. 115 — Representation — Essentials of estoppel 
by. 

In order that there may he an estoppel by representa- 
tion, there must be a deception which led the party 
claiming the estoppel to entertain a false belief about a 
question of fact and wirich also led him, on the faith of 
that belief, to change his legal position. {AUsop, J.) 
Mohammad Musa v. Qasim Husain. 155 10. 
1063 = 1935 A.W.R. 766 = 7 R.A. 1025 = 1935 A.L. 

J. 964 = 1936 R.D. 316= A.I.R. 1936 All. 739. 

— -3. Wb-^Representatton — Execution sale — 

JEatlure to obfeet — Implied representation acted on 

Party whether can resile » % 


EVIDENOE ACT (1872), S. 116~Representative. 

Where certain members of a Hindu joint family, who 
were fully aware that the suit mortgages had been 
attached and put to sale in execution, did not raise any 
objection to the attachment or sale, 

Held, that the conduct of the members constituted ai 
clear representation to the decree-holder and auction- 
purchasers that they had no objection to the sale and 
that they could not sue to set aside the sale. {Btshesh- 
war Nath and Nanavnttv J f.) SaDDHA SjNGH v. 
Mang AL Singh. I.R. 1933 Oudh 139 = 142 I.C. 860 
= 10 O.W.N. 58 = A.I R. 1933 Oudh 166. 

S. 115 — Representation — Legitimacy — Treat- 
ment of defendants as members of family — No represen- 
tation acted upon by defendants — Plaintiff not estopped 
from questioning legitimacy. 

Where in a suit the plaintiffs challenged the legiti- 
macy of the defendants, the low’er Court found that the 
plaintiffs w’ere estopped on the ground that the defend- 
ants had been treated as or admitted to be members of 
the family on various occasions. 

Held, that such treatment and admissions were not 
representations on which estoppel could be based when 
it was not suggested that the defendants acted on them 
to their detriment. {Tek Chand and Monroe, JJ.) 
SUKHDEV Singh v. Mathra Singh. I.R. 193S 
Lab. 216 = 142 I.C. 606 = 34 P.L.R. 115 = A.I.R. 
1933 Lah. 412. 

-S. 116 — Repi csentation — Nature of. 

To found an estoppel, the representation must be in 
respect of an existing thing and must be clear and un- 
ambiguous. {Nanavutty and Thomas, //.) CtAURA 
Dfi V. Mohammad Yasin Ali Khan. 10 Euck. 
361 =7 R.O. 352=153 I.O. 685 = 11 O.W N. 1671 = 
A.IR. 1935 Oudh 121. 

j — ■ S. 116 — Representation — Necessity for^ Facts 
I known to both parties — Estoppel. 

I There is no estoppel, when there is no representation 
by the party sought to be estopped, which leads the 
other party to change his position, and when the true 
facts are known to both parties. {Grille, Offg. J.C„ 
and Pollock, A J.C.) MAHANGUSINGH v. JHUMAK- 
LALSINGH. 161 I.C. 43 = 8 R.N. 209 = 18 N.L.J. 
110. 

S. 116 — Representation — W^hin effective to raise 

j estoppel. 

Unless the act which the plaintiff did to his own 
piejudice is referable to the defendant’s representation, 
no estoppel arises. {Ameer Alt,/.) T.A. IIURSTz/. 
Shyamsundarlal Khandelwal. 61 Cal. 64 = 
151 I.O. 334 = 7 R 0. 107 = A.I.R. 1934 Cal. 441. 

Representative. 

•—8. 1 15 — Representati ve'^ — Meant ng. 

The term “representative** in S. Il5 of the Evidence 
Act is not limited to a gratuitous transferee or to a 
subsequent transferee forvaluewithnotice.lt includes 
a bona fide assignee for value without notice of the 
circumstances cseating an estoppel. {Sundaram Chetty 
and Pand rang Rov), J J f) SIVARaO r/. SubbaRAO. 6 
R.M. 606 = 148 1.0. 612 = 1934 M.W.N. 316=39 L. 
W. 431 = A.I.R. 1934 Mad. 302 =66 M.L. J. 663. 

S. 116 — Representative — Compromise between 

rival shehaits of idol — Succeeding shebait — If estopped' 
— Reciprocal character of estoppel. 

Though a shebait becomes such on his appointment 
as such by a previous shebait, he does not in fact claim 
through his predecessor in office as in the case of in- 
heritance, and therefore he cannot be bound or estopped' 
by a compromise by which his predecessor might be 
bound. A compromise in a suit between two rival 
shebaits of an idol wbuld create an estoppel as against 
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them. But that cannot create an estoppel as against a I 
succeeding shebait, who impeaches the title of one of the j 
prior rival shebaits, relying on his own undisputed title ; 
as lawfully created shebait. Estoppel is reciprocal, j 
{Mukerjt and SX. Ghose, JJ ,) OOBiNDA RAMANUJA j 

Das mohunt v. Mohunt Ram Charan Ramanuj : 
das. 63 Cal. 326 = 62 C.L J. 163. 

S. 1 1 5 — Represeiitati ve — Pn r chaser of tnot t gaged \ 

ptcperty in execution sale — Right to deny validity of ; 
mortgage. \ 

A purchaser of mortgaged property at a sale in exe* ' 
cation of a decree is a representative of the mortgagor ' 
and is estopped from denying the validity of the mort . 
gage if the mortgagor himself could not be permitted to 
deny its validity. 36 Ail. 141, Foil. ( Maker ji and Pen- 
//.) Sarju PKASAO V. Kareem ULLAH. IR. 
1932 All. 672= 139 1.O. 695. 

S. 116 — Representathe — Reprcsentative-in- \ 

interest — Knowledge of prior owner — Effect. 

Where a plea of estoppel is raised* a person is bound 
by the pievious knowledge of the former owner. 
{Oakden^ S.M and Smith, /..I/.) SaRJU SiNGH v. 
Shri Radhika Prasad. 16 R.D. 43. 

Reversioner. 

S. 115 — Reversioner — Ad mission — Reicrsion try 

right — Ai mission in prior suit — E.ffcct in later 
proceed! ng. 

One P died and was succeeded by his mother A. On 
A's death plaintifl’s son claimed the estate as A's adopt- 
ed son against the defendant and this claim was 
compounded by means of a dee<l of indentuie to which 
the 1st defendant and the plaintiff both in his private 
capacity and also as guardian of his minor son were 
parties. In the deed the plaintiff admitted that the 
1st defendant is the neatest leveisioner to the estate i 
of the deceased. In a suit by the plaintiff claiming as 
the nearest reversioner as against the 1st defendant. , 

Hehf the plaintiff's conduct in entering into the ; 
agreement con«*tiluted a clear and unqualified admission , 
on his own behalf of the 1st defendant’s title and estops . 
him from raising his claim in the present suit. (CV;*- ! 
genven and Cornish, JJ .') RaMAKRISHNA PILI.aI v, \ 
Tirunarayana Pii.lai. 56 Mad. 40 = I.R. 1932 
Mad. 767-139I.C. 684-1932 M.W.N. 31 = 35 L. 
W. 73 = A.I,R. 3932 Mad. 198 = 62 M.L.J, 116. 

S. 116 — Rezersioner — Deed executed by Parda- 

na^htn lady — Execution but not understanding admitted 
—Effect. 

Where the ancestor of a reversioner Had admitted the 
execution of a sale-deed by a Hindu widow who was a 
pardanashin lady but her knowledge and understanding 
of the document was nowhere admitted. 

Held, that the reversioner w'as not estopped from 
pleading want of proper understanding of the transaction 
by the executant. O'laza and Smith JJ.) RajeSUAR 
Bali z/. Har Kishen Bam. 160 I C. 346 = 6 R.O. 
639 = 10 O.W.N. 147 = A.I.R. 1933 Oudh 170 (2). 

S. 115 —Reversioner — Parties and privies — 

Alienation by Hindu ividow — Agreement between ividcnu 
and reversioner — Relinquishment of claim by rever- 
sioner to properties retained by widow — Son of rever- 
si oner — No estoppel against. 

The facts that the reversioner to the estate of a 
w’idow's husband had received some items of property 
from the widow in consideration of relinquishing his 
reversionary right to the remainder, and that his son 
himseif inherited those items which the father had 
received, could not operate as estoppel against the son 
from questioning the subsequent alienation by the widow 
in favour of others. {Cur genven ana Snndaram Chetty, 


EVIDENCE ACT (1872), S, 116— Silence. 

JJ.) satyanarayana V. Venkanna. 6 I.R. 
(Mad.) 138 = 146 I.O. 862 = 1933 M.W.N. 1301 = 38 
L.W. 230 = A.IR. 1933 Mad. 637 = 66 M.L.J. 282. 
— -8. 115 — Reversioner — Silence •— Mortgage by 
Hindu ividtnu — Presence of reversioner — Effect of. 

Where during the execution of a mortgage by a 
Hindu widow the reversioneis were shown to have been 
present and made no protest. 

Held, that such mere silence did not create an 
estoppel. (Grille, A. J. C.) KanCHEDILAI. z>'. KAN- 
HAI. 28 N.L B. 227 = I.R. 1932 Nag, 117 = 140 I.C. 
390 = A.I.R. 1932 Nag 166. 

Scope. 

S. 115 — Scope. 

Flistoppel is nothing moie than a rule of evidence. The 
law of India and England is the same as regards estop- 
pel. (IVort. y.) LACHMAN I.AL 7/. MUNSHI MAH- 
TON. 149 1.0. 734 = 6 R.P 641-A.I.R. 1933 Pat. 
708 (2). 

■ '■ ~*S. 115— Scope — Benefit under — Person claiming 

\ — Duty to make enquiry into truth of representation — 

' 7*. /^ Act, .S’. 41. 

A person claiming the l)enefit of a general estoppel 
under 8. 115 of the Evidence Act cannot be placed on 
: exactly the same footing as a person who obtains a 
; transfer from an ostensible owmer and claims protection 
; under S. 41, T. P. Act. 8. 41, 'r.P Act, no doubt, deals 
’ with a branch of estoppel ; but S. 115, Evidence Act, 

. does not impose on the person acting on the faith of u 
i representation made to him the same duty of making 
! inquiries into the truth of the lepresentation as is im- 
posed on a transferee from an ostensible owner by 
8. 41, T. P. Act. (Srivastava, C.J. and Zia-ul-HasaUr 
J.) Shiam Lal V, Mata Din.* 151 I.C. 676=7 R. 
O. 143 =-11 O.W.N. 1097 = A.I.R. 1934 Oudh 460. 

S. 115 — Scope — Effect of estoppel — Rule of 

evidence — Plaintiff a.ssistecl in a cause of action. See 
Waiver, infra. 62 I.A. 100 = 13 Rang. 266 = 68 M. 
L.J. 725 (P.C.). 

Silence. 

See also REVERSIONER, supra. 

" S. 116 — Silence — Auction sale — Mortgagee 

present — No mention of fits mot t gage — plstoppel. 

Mere silence cannot (^pei ate as an estoppel against a 
I person unless there is a duty cast upon him to tlisabuae 
i another person of some error or misai)prehension, under 
I which he is acting. It is a well know'n principle of law' 

: that at an auction-sale, the auction purcliaser purch.ises 
only the right/tille and interest of the judgment-debtor. 

' If a person, wlio is not a party to the decree and at the 
, time of the auction-sale has an outstanding title in 
! himself in the shape of a prior mortgage, it is not his 
! duty to proclaim from the house tops, while the auction- 
\ sale is going on, so as to warn the intending bidders 
I that he holds a mortgage over the property. It is the 
; duty of the decree-holder and perhaps to a certain 
‘ extent of the judgment debtor to see that the sale pro- 
I clamation contains the necessary particulars given in 
; O. 21, K. 66. C. P. Coile. If there is an omission and 
; a mortgage charge is omitted, then the mere fact that 
I the holder of that mortgage was present at the time of 
i the auction sale w'ould not debar him afterw’ards from 
j maintaining an action on his mortgage, as there is no 
1 duty cast upon him to speak and make mention of his 
■ mortgagee. (Agha Haidar, Jf) RADHE I.AL v, 
i KiSHORE lal. 167 I.C. 811 = 8 R.L. 141 = 37 P.L. 

! B. 301 = A.I.R. 1935 Lab. 627. 

— S. 116 — Silence — Omission iO set up outstanding 

when debt paid — No estoppel. 

Where with the last of a series of payments made 
within two years from *an order und#r S. of the U* 
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P. Court of Wards Act, the Collector sends a letter 
liniimating to the mortgagee that the entire debt has 
been paid off, no duty lies upon the mortgagee to inform 
the Collector that a portion of the debt yet remained 
unpaid Hus omission to do so does I'ot estop him from 
claiming the benefit of the proviso contained in sub- 
vS. (3), b. 19. No duly of giving information should be 
(hrusted on a party in respect of a matfer which has 
been equally within the cognizance of both paities. 
'{Lord T hanker ton.') KiSHORI LaL v. COLLEC'IOR OF 
JbTAH. 6 R.P.O. 125 = 148 I C. 646 = 38 C.W.N. 344 
- A.I R. 1934 P.C. 83 (P.O.). 

Vendor and purchaser. 

' 3. 115 — Vendor and purchaser — Plea of land 

not being transferable — If eUoppeL 

A tiansfeior cannot be permitted to succeed in a suit | 
for recovery of possession of lands transferred by him 
on the plea that the land was non transferable under ! 
the law. {Da'i and Allanson^ J J.) RAM CHARAN ' 
Singh?'. Tilku Chaudhury. 12 Pat L.T 351. 

S. 115— Vendor and purchaser — Kepresentatiun ; 

— Sale of goods — Goods not according to contract — 
Delivery nevertheless taken by piirthaser and acts of 
ownership exercised —P2ffect of , 

Where it w’as found that some of the goods mention- : 
ed in the advice by the vendor were not in accordance 
with the contract but the purchasers did not trouble ’ 
themselves at the time either to inspect or take delivery, 
but subsequently took delivery of small portions out of 
the goods appiopriated for them and exercised acts of 
ownership thereon, without any indication of their 
objection, “their condu 't amounted to a representation 
that they would not repudiate the appropriation on the 
ground that ''ome of the goods were packed before the 
date of contract and the sellers acted upon this repre- 
sentation by continuing to hold the goods.” 7 he : 
purchasers are therefore estopped fiom resisting the : 
sellei’s claim for price of the goods on the ground that i 
they did not C 01 respond to the contractual description.; 
'{Beaumont, C. J. and Muza, J.) PRANI.AL BHAI* | 
CHAND 7'. MANECKII PETIT M ANUFAC I URING CO., : 
I.TD. 140 I.C. 610 = I.R. 1933 Bom 3 = 34 Bom. ! 
L R. 1252 = A.I.R. 1933 Bom. 46. 

Void trausaction. 

“‘S. 115 — Void transaction — Transfer for tm- | 

moral object — Pufties not estopped— Bight of transfer j 
to recover property. ! 

If the object of a transfer of properly is immoral, for ! 
example, where the transfer is for future cohabitation | 
and as a reward for past cohabitation, the transfer is | 
void and the transferor retains the title in himself and 
would ordinarily be entitled to recover the property on | 
the ground that the title has not passed from him. But i 
the principle of e(iuity enunciated in Ayerst v. Jenkins, \ 
L.R. 16 Eq. 27.S would prevent the Court from giving | 
aid to a person guilty of immoral conduct to recover the | 
property on the ground of public policy. {Patkar and \ 
Barlee^ //.) SABAVA YeLLAPI’A v, YaMANAPPA 
Sabu. 149 I.C 464 = 6 RB. 380 = 35 Bom.L.R. 346 
= A.I.R. 1933 Bom. 209 

Waiver. 

S. 116 — Waiver — Alternative pleas taken in 

defence — Abandonment of one — Subsequent suit based j 
thereon — Main/at liability. 

In the previous suit on a contract of guarantee, the 
sureties had pleaded : (/) that their liability only arose 
after the mortgaged properties had been proceeded 
against, and (//) if the instrument of guarantee was not 
capable of such a construction, i4 had been modified by 
a subsequent oraf agreement. The latter plea was 
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abandoned at the trial; the former w’as found against 
and a decree passed. In a subsequent suit for rectifi- 
cation of the instrument of guarantee, 

I Held, that having elected to take their chance of 
j succeeding upon the terms of the instrument of guaran- 
’ tee as it stood, they w'ere estopped from reagitating the 
: question on the basis of the very ground, which they 
; had waived on the former occasion. {Costello, J.) 
PHILLIPS V. Mitchell. 69 Cal. 985 = 141 1 C. 60 = 
I.R. 1933 Cal. 76= A.I R. 1032 Cal. 889. 

S. llb—Wiitver — Conduct — Jurisdiction of 

Court. 

I Where a rule has been enacted solely for the protec- 
tion of judgment-debtors and their estates and not on 
grounds of public policy or in the interest of the public 
generally, the person in whose favour the rule operates 
may by his conduct debar himself from the right of 
insisting upon its enforcement. The appellant, although 
he was fully aware of all the steps that were taken from 
time to time in connexion with the sale of the refinery 
in these execution proceedings, neither in the District 
Court nor in the High Court ever suggested that the 
Court had no jurisdiction to order the sale by reason of 
the failure to issue a notice to him undei O. 21, R. 22, 
and by consenting to the sale of the refinery that had 
been ordered liy the Court upon the terms set out in the 
consent order, which terms were duly carried out, and by 
applying to the District Court for a postponement of the 
sale the appellant was precluded by his own conduct 
from thereaRer disputing the juiisdfclion of the Couit 
to order the sale, to which he nad consented upon the 
ground, that the prescribed notice had not been issued to 
him under O. 21, R. 22, C. P. Code. {Page, C. J. and 
Mya Bu, J.) BiMALANANDAN PRASAD v. The UNITED 

Refineries, limited 11 Rang. 79 = 1 R. 1933 
Rang. 57 (2) = 143 I.C. 299 = A.I.R. 1933 Rang. 62. 

S. 115 — PVai ver — C ond net — Plai ntiff executi ng 

decree and also filing appeal — No waiver of the right to 
challenge the decree by way of appeal — Na estoppel. 

To attract the applicability of the plea of estoppel in 
pais, two conditions must be fulfilled. In the first place, 
the representation, whether by words spoken or written 
or by conduct upon which the estoppel is founded, must 
be clear and unambiguous. And in the next place, there 
must be proof that such representation was acted on by 
the person to whom it was made. The defendants had 
admitted the right of plaintiff 1 to maintenance, and had 
consented to maintenance being allowed to her pending 
the suit. 7'he plaintiffs were claiming a higher right 
than that admitted by the defendants. During the pen- 
dency of the suit, by the consent of parties, an order 
was passed that defendant should pay plaintiff 1 certain 
amount every month by way of maintenance. The 
defence set up wiS found to be true and a decree for 
maintenance was passed. Plaintiff 1 applied for exe- 
cution of the order for maintenance passed by the trial 
Court and also appealed from the decree. The defen- 
dants contended that she was estopped from filing the 
appeal. 

Held, that if plaintiff 1 sought execution of the decree 
of the trial Court, her act in doing so w’as in no sense 
productive of any change in the situation of the defen- 
dants. Moreover the execution application which was 
granted was the third application; and it recited the fact 
of appeal in express terms; that under the circumstances 
instead of the conduct of the plaintiff being an act 
amounting to a waiver of the right of the plaintiffs to 
challenge the decree by way of appeal, there was clear 
notice to the deferfldants that execution was being sought 
pending appeal and subject to what the appellate Court 
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BVIDBNOB ACT (1872), S. 115-Waiver. BVIDBNOB ACT (1872), S 116. 

might decide and as such plaintiff was not estopped. Applicability — lessee taking lease from 

(^Rupchand, A./.C.) JETHIBAI v. CHABILDAS. 162 I. persons with or without title— Estoppel , 

C. 274 = 8 B S. 168~A.IB. 1935 Sind 142. A lessee, who takes leases from persons who have title 

■ ' " "S. 115 — Waiver— Distinction between waiver and well as from those who have no title, is precluded 

estoppel, under S. llO, Evidence Act, from disputing the title of 

Estoppel and waiver are entirely different. There is the lessor who put him in possession, without fiist restor- 
no such thing as estoppel by waiver. Estoppel is not a possession. {Miiter and Patterson^ JJ.) KAJ 

cause of action. It may (if established^ assist a plain* KRISHNA PRASAD Lal Singh DeO z/. ParBANI CoaL 
tiff in enforcing a cause of action by preventing a defend- CONCERN, Ltd. 62 Cal. 346—159 I.C. 98=8 B.C. 
ant from denying the existence of some fact essential to 267= 60 O.L J. 477 = A.I.B. 1935 Cal 368. 

establish the cause of action; or in other words, by pre* — .3. 116 — Applicability— Tenant not put into pos- 

venting a defendant from asserting the existence \ session— Denial of tith — Surrendei of possession prior 
some fact the existence of which would destory the , to — Necessity. 

cause of action. Estoppel is a rule of evidence. A state- ^ For the application of the principle of cnoppel con- 
ment or representation, to ground an estoppel, must be ' tained in S. Il6, Evidence Act, it is not necessaiy that 
clear and unambiguous. Waiver on the other hand is | the tenant should have been out actually into possession 
contractual and may constitute a cause of action; it is an ' by the landlord. It is sulificient if, being aheady in 
agreement to release or not to a^^sert a right. i^Lord \ possession, he passes a lent note to the landloid acknow- 
Russell of Ktllowen.') DAWSONS BANK, LTD. v. NiP '■ ledging that a new tenancy has arisen. Once the 
PON MENKWA KabuSHIKI PaISHA. 62 I.A. 100 = 13 relation is established, the tenant N estopped; and before 
Bang. 256 = 165 I C. 1 = 1935 A.L.J. 593 =1935 A.W he can deny the title of the landlo d, he must first openly 
B. 630 = 1933 O.W.N. 599 = 1935 M.W.N. 442 = 61C. ' surrender possession to the landlord. When a party 
L.J. 239=41 L.W. 764 = 7 B.P.C. 181 --37 P.L B. ! executes a kabuliyat and obtains possession thereunder 
323 = 37 Boin Xi.B. 544 = 39 C.W.N. 657 = A.I.B 1935 | of certain lands, he is estopped from denying the title or 
P.O. 79 = 68 M L.J. 725 (P.C } , seisin of his grantor by pleading that he is only a bena- 

■ S. 115 — Waiver — Evidence of — Notice of suit by > miclar for another. {Wadia, /.) KkishNARAO RaGHU- 

reversioner on plaintiff s in possession — No action taken \ NaTH v. GHAMAN GhaMA. 165 10 249 (2) = 7 RB. 


by plaintiffs — Effect of , j 

Appellants who had purchased a poiiion of land from . 
a widow applied for mutation w^hich was objected to by ' 
A and d/, \^h 5 claimed as representing the entire pro i 
prietary bo ly of the village, the lands left by the husband 
of the widow, Before the mutation was allowed in the 
name of the appellants, S and M Hied a suit as repre- 
senting the entire pioprietary body claiming the land 
by reversion and they filed an application required under 
O. 1, R. 8. Notice of this was sent to appellants but 
they did not take any steps to b‘2 made parties. This suit 
was decreed and in a suit for partition, the appellants 
■objected to their portion being included in the land to be 
partitioned and they were referred to a separate suit. 

Held^ that their inaction on receipt of notice cannot 
be regarded as waiver of their exclusive claims to the 
land and that as they were openly asserting their 
'exclusive right to the knowledge of S and M, they weie 
not estopped from bringing this suit. {^Shadi Lai, C.J. 
nnd Broadway, /.) SheO ChaND z/. BhOLA. 1471. 
O. 228 = 6 R.L. 365 = 35 P.L.R. 67 = A.I.R. 1933 Lah. 
646. 

S. 116 — Applicability. 

Where a person accepts another as his landlord he 
•cannot deny the latter’s title. {Smith, /.) BhaTTA- 
OHARJI V. ISHTIAQ HUSSAiN KHAN. I.R. 1933 Oufih 
206 = 143 I.C. 838 = 10 O.W.N. 48 = A.I.R. 1933 
•Oudh 129. 

3. 116 — Applicability — Estoppel of licente. 

Where defendant 1 came into possession of certain coal 
'mining lands as a licensee of the plaintiff and subse- i 
•quently defendant 2 as assignee of and claiming through 
defendant 1 entered into possession, 

Held, that the possession of the land by both the 
defendants must be attributed to the possession given to 
defendant 1 by the plaintiff and that they were both 
barred under S. 116 of the Evidence Act from question- 
ing the plaintiff’s title to those lands until they had j 
surrendered possession thereof again to him. {Lord | 
Thankertonf) CURRIMBHOY & CO., LTD. v GREET, j 
60 I. A. 297 = 60 Oal. 980 = I.R. 1933 P.O 15-1411. 
O. 209 = 1933 M.W.N. 10 = 37 0 W.N. 265 = 37 L.W. 
253 = S5 Bom L.R. 223 = 57 C.L.J. 264 - 1933 A.L. J. 
«11 = A.I.R. 1933 P.O. 29=64 M.L.J. 103 (P.O.). 


418 = 36 Bom.L B. 1074 = A I.R. 1935 Bom. 144. 

S. 116 — Construction — 'At the beginning of the 

te nancy''— Mea ntti g of. 

The words, '*at the beginning of the tmancy,” in 
S. 116 of the Evidence Act ought not to be construed in 
a limited way; the words mean the time when the tenant 
was let into possession, A new tenancy may begin 
though the tenant has been in po''session piiortothat. 
It may begin by the grant of a lease by the l.indhml or 
by the tenant attorning to a new landlord. The distinc- 
tion between a case in which the tenant is let into 
possession by the person whose title he seeks to deny 
and that in which the person who'Ne title he denies did 
not let him into possession is th.it in the former the 
! estoppel is complete, that is, the tenant cannot deny the 
landlord’s title so long as the tenancy continue'^, while 
/ in the latter, the estoppel is not complete in the sense 
' that the tenant may evade it hy showing circumstances 
which would vitiate the agreement between him and his 
landlord. It is not an exception to the rule in S. 116, but 
is only an application of the ordinary principles of law 
which are in no way affected by the section. Estoppel 
exists in both clauses of cases ; but in the second class 
the tenant has nece'^sarily to show, in order to escape the 
estoppel, that he executed the lease under misrepresenta- 
tion, coercion or fraud which would vitiate the contract, 
{Wort, /.) BADRUDDIN KHAN 7/. BHAGLOO KORRI. 
163 1 0.759 =7 R.P. 381 = 15 Pat.LT. 619 = A.I.R. 
1934 Pat. 655. 

S. 116 — Denial of landlord's title — Permissibi- 
lity. 

The rule of law is firmly established that a tenant 
who has been let into possession cannot deny his land- 
lord’s title however defective it may be .so long as he 
has not openly restored possession by the sai render to his 
landloid. The same principle applies between a lessee 
and sub-lessee. No tenant can set up jus tertii in a third 
person in answ’er to a suit by the person, who let him 
into possession. But where the true owner ejects the 
tenant from the possession of the land, the tenancy 
ceases and after eviction, the tenant can attorn to the 
true owner and set up his title in answer to a suit by 
the landlord wrho let him into possession. 37 All. 557 
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(P.C.), Kef, to. {ShaJi Lai, C.J,) BarKATULLAH 
V. Kale Khan. I.E. 1932 Lah. 669 = 139 10. 46= 
33 P.L.E. 799 (2). 

-S. 

A tenant who has been let into possession cannot 
deny his landlord's title, however defective it might be 
so long as he has not openly restored possession by sur- 
render to his landlord. Similarly a lessee is estopped 
during subsistence of his lease from questioning the 
title of his lessor. {Nanavittty, J.) MAHOMED AZIM 
Khan v. Rajah Saiyid Mahomed Saadat ali 
Khan 136 I C. 642 = I.R. 1932 Oudh 130 = 8 O.W. 
N. 349 = A.I.E. 1931 Oudh 177. 

S. W^^Effect. 

It IS not open to tenants who have been let into pos- 
session (or his successors) to dispute the landlord’s title, 
at the commencement of the tenancy on any ground 
whatever, without first surrending possession. {Ehtde, 
/.) BELi z/. Heli Ram. 164 1.0. 52 = 7 E.L. 512= 
37 P.L.E 153 A.I.E. 1934 Lah. 446. 

S. 116 — Essentials of estoppel. 

Where the tenant was already in possession and was 
not let into possea.sion by the lessor and the lease w’as 
shown to have been obtained by fraud and misrepre- 
sentation, 

Held, that the tenant was not estopped from denying 
the landlord’s title. (^Bhtde, /,) NIKKA SiNGH v. 
Ar.LAH Bakhsh. I.E. 1932 Lah. 623 (1). 

S. 116 — Estoppel of lessee » 

A lessee cannot dispute his lessor’s title so long as he 
remains in pos^es.sion under an agreement which he has 
made with them. (^Lord Tomlin.') ("HANDRIKA 
PRASADA V. B. B. AND C. I. Ry. Co. 1935 A.W.R. 
459= 1935 O.W.N. 379 = 154 1,0.945 = 39 O.W.N, 
662 = 7 E.P.C 161 = 37 Bom.L.R. 390 = 41 L.W. 617 
= 1936 M.W.N. 434= 1936 R,D. 165=16 L R. 260 
(Rev.) = 37P.LR. 331 = 61 O.L.J. 147 = A.I R. 1935 
P.C. 69 = 68 M.L.J. 562(P.C.). 

S. Estoppel of tenant — Ignorance of facts 

—Effect of. 

Where persons executing a lease deed are not let into 
possession of the property by the landlord but they were 
in pos.session long behire they signed the lease, which 
was done under pressure, under a mistake and in ignor- 
ance of facts relating to the landlord’s title, the execu- 
tion of the lease does not raise any estoppel against per- 
son executing the lease, ((’ase-law considered.) {A/ya 
Eli and Dunkley, //.) U PO SHIN v, EDWARD. 150 
I.O. 898 = 7 R.R. 20 = A.I.R. 1934 Rang. 139. 

S. Estoppel of tenant — Nature, 

A tenant who is let into possession by the landlord is 
e.stopped from pleading the landlord’s want of title at 
the time of the lease, even after the expiry of the term 
so long as he has not surrendered possession. A decree 
for posse.ssion obtained by a third paity against the 
landlord in a former litigation, in which the tenant also 
was a defendant does not have the effect of extinguish- 
ing the landlord’s rights or of terminating the tenancy 
in the absence of new arrangement between the third 
party and the tenant or of attornment. {Nrishnan 
Pandalai and Curgenven, JJ.) KRISHN.A RAO v. 

Mungara wSanyasi. 55 Mad. 601 = 1 R. 1932 Mad. 
477 = 138 1.0 34 = 1932 M.W.N. 87 = 35 L.W. 288 = 
A.IR.p32Mad^298 = 62 M.L.J. 313. 

— S. 116 — Estoppel of tenant— Termination of 
tenancy —Operation of estoppel. 

A tenant who had been let into possession cannot 
deny his landlord’s title, however defective it may be, so 
long as he has not openly restored possession by surren- 
der to his iandloid. The tenant’s estoppel operates 
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even after the termination of the tenancy, even though 
the tenant, the defendant is sued as a trespasser. 37 All- 
557, Ref. {Malltk and Jack, JJ.) CharUBALA BaSU 
V. German Gomez. 152 10. 212=7 R.C. 254 = 59* 
O.L J. 66= A.I.R. 1934 Cal. 499. 

"S. 116 —Mortgage by certificated guardian of 

minor without Court's permission — Suit by minor to 
avoid mortgage — ^Mortgagee, if estopped from challeng- 
ing minor's it fie to property. 

Where a mortgage is executed by the mother of a 
minor as her certificated guardian and the minor brings 
a suit not on the basis of the mortgage deed but rather 
seeks to avoid the mortgage basing her case on the pro- 
visions of Ss. 29 and 30 of the Guardians and WardS' 
Act on the ground that the mortgage was executed with- 
out the permission of the Court, the mortgagee is not 
estopped from challenging the minor’s right to the 
property. {Nanavutty, J.) Rajana v . MUSAHEB 
ali. 11 Luck. 82=1651.0. 23 = 7 R.O. 547 = 1936' 
O.W.N. 423 = A.I.R. 1935 Oudh 387. 

~ S. 116 — Mortgage — Title of mortgagor — Mort- 
gagee estopped from denying. 

The sons of a benamidar mortgagor tiansferred their 
rights under the mortgage on the death of their father 
and the transferee sued for redemption. The mortgagee 
denied the right of the mortgagor and consequently of 
the transferee. 

that on the analogy of S. 65 (a) of the T. P. 
Act, he was estopped from taking this plea, that the 
benamidar was a trustee for the real owner, which 
virtually amounted to a denial of title, and that even if 
such a plea was open a suit by a benamidar mortgagor 
for redemption was maintainable. 29 C.L.J. 434 and 4S 
Cal. 909 (P.C.), Rel. on. {Sundaram Chetty, J.) MAHO- 
MED Sheriff Sahib v. Syed Kasim Saheb. 6 I.R. 
(Mad ) 33 = 145 I.O. 230 = 38 L.W. 266 = 1933 M.W. 
N. 642 = A I.R. 1933 Mad. 635. 

— — S. 116 — Scope— 'Assignee of tenant — Estoppel 
against. 

S. 1J6 which enacts the rule of estoppel of a 
tenant is not exhaustive of all principles of estoppel as- 
between landlord and tenant. The basis of the principle 
is the fact of the letting of the tenant into possession 
which creates the estoppel. If a tenant consents to give 
up possession to a party claiming title adverse to the- 
landlord’s title, that party is estopped at the tenant 
would have been from disputing the landlord’s title. 
{Muker/i,J) AIITULLA BILaTI BibI. 137 I.O. 
556 = I.R. 1932 Cal. 321 = 35 O.W.N. 652 = 54 O.L.J. 
151 = A.I.R. 1932 Cal. 383 (2). 

S. 116— Scope — Kabuliyat manager of Hindia 

joint family — Disclaimer of proprietary rights — Clainr 
by other members to under proprietary rights — Estoppel. 

Where a suit for ejectn ent w’us contested by th& 
manager of a joint Hindu family (defendant) on the 
ground of his being an under-proprietor, but the parties 
later on compromised and the defendant executed a 
kabuliyat which expressly stated that during the period 
of the lease or after the expiry thereof the lessee or his- 
representatives shall have no claim to the proprietary 
light regarding any plot of land except the lessee’s right, 
the other members of the family are estopped from set- 
ting up any under-proprietary rights. iSnvastava and' 
Nanavutty, J J.) SPECIAL MANAGER, COURT OF 
Wards, Balrampur v. Tirheni Prasad, it 
Luck 36 = 164 I.O. 966 = 7 R.O. 623 = 1936 R.D. 171’ 
= 1936 O.W.N. 387 = A.I.R. 1935 Oudh 289. 

S, 116 — Scope — Landlord and tenant — Denial of 

title — Estoppel — Basts of doctrine, 

S. 116 of the tEvidence Act deals with instances of; 
estoppel by agreement based on permissive enjoymentw 
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The estoppel of a tenant is founded upon a contract 
between him and his landlord. The section rests on the 
principle that a tenant who has been let into possession 
cannot deny his landlord’s title, however defective it may 
be, so lonjj as he has not openly restored possession by | 
Surrender to h\s\2i\\d\oTd, {Mitter and Patterson^ JJ.) 

Raj Krishna Prasad Lal Singh Deo v. 
BARABANi Coal Concern, t^td. 62 Cal. 3i6 = 
169 1.0. 98 =8 R.C. 257 = 60 O.L.J. 477- A.I.R. 1935 
^al. 368. 

■ ““■■S, 116 — Scope — Person already in possession 
continuing in iucA possession by executing lease — Plea 
of “jus tertii*'. 

The question as to whether the words ‘*at the beijin- 
ning of the tenancy” occurring in S. 116 refer to the 
commencement of the particular lease or contract be- 
tween the tenant and the landlord or whether they refer 
to the beginning of the occupation of land by the tenant 
or by th 2 person through whom he claims is not free 
from doubt, but the better view is to hold that the sec- 
tion relates also to tenancies other than those in which 
the tenant was first let into possession. The principle is 
‘the same whether a man was let into possession or 
w'hether he has continued in such possession by specific 
agreement between himself and his landlord. Therefore, 
a person who has been in possession before the execu- 
tion of a lease by him, is bound by that lease and is 
estopped from challenging the title of hii landlord unless 
he can prove that he executed the lease under any fraud, 
misrepresentation or mistake, nor can he set up any 
tertii m favour of a third person, until and unless 
he gives up his tenancy {P/anavutty, J,) RaMZANI z/. 
Bansidhar. 1641.0. 1029 = 7 R O. 638 = 1935 R.D. 
202=1936 O.W.N 449---AI.R. 1936 Oudh 386. 

S. 116 — Tenant— Dental of landlord's title — 

Permissibility. 

Where the tenant is evicted by a peison having a 
title paramount and entitled to immediate possession or 
under threat of eviction by such a person, the tenant 
attorns to the claimant, the tenant is not precluded from 
denying toe landlord’s title. But where the tenant, on 
finding that a rival claimant was successful in certain 
proceedings relating toother properties, attorned to him 
voluntarily, the general rule applies and the tenant is 
estopped from denying the landlord’s title. {Venkatasub’ 
Valia Mahomed Savakutti Koyi. 
1471.0.1218 = 6 R.M 426=1934 M.W.N. 38 = 39 
Ii.W. 116 = A.I.R. 1934 Mad. 197 = 66 M.LJ. 365. 
S. 116 — Tenant let into Possession and under- 
taking to pay rent and execute KvihwViy'Ai— 'Dental of 
title — Estoppel. 

V&c Henderson^ a suit for ejectment, it was 

found that the defendant was let into possession by the 
plaintiff’s father and promised to pay rent and execute 
a kabuliyat\ and though he executed a document, he 
eventually refused to register it, 

Held^ the (iefendant was estopped from denying the 
plaintiff’s title without surrendering possession. 
and R.C. A/itter, //) KONAULLA v. BePIN CHANDRA 
Gupta. 62 0.LJ.206. 

S. 116—7 'er mi nation of tenancy — Applicability 

of rule of estoppel. 

While under S. 116 of the Evidence Act a tenant 
during the continuance of the tenancy is estopped from 
denying that at the beginning of the tenancy, his landlord 
had any title to the demised premises, it is open to a 
tenant in a suit for recovery of rent to show that the title I 
of his landlord has expired or been legally determined. I 
Thus where an ouster by title paramoftnt or an attorn- 
anent thereto is alleged it is nol»the title of the landlord I 
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at the beginning of the tenancy which is being impeached 
by the raising of such a defence and that rule of estop- 
pel laid down in S. 116 no longer operates as a bar. 
Such a defence is permissible without a tenant having 
to surrender possession as is ordinarily necessary before 
the lessee can deny the lessor’s title. {Tapp, }.) RaM 
Rakha Mal z/. Munna Lal Maidhan. I.R. 1931 
Lah. 829 = 133 I.O. 663 = 32 P.L.R. 338 = AIR 
1931 Lah. 243. 

S. Under-tenant — Ejectment decree 

against lessee at the instance of the lessor — Whether 
binding upon under-tenant. 

A decree in ejectment passed against a le.ssec at the 
instance of a lessor is not only binding upon the lessee 
but also upon his sub-tenants, provided they have no 
rights independent of the right of their le.ssor in the 
demised premises. An under tenant is bound by the 
estoppel against his lessor under S. 116. lie is estopped 
from denying the title of the original landlord or setting 
up any title of his own proceedings in execution of 
a decree for ejectment passed against the tenant, having 
come into possession under that tenant. {Suhrawardy 
and Graham, JJ.) SHEIKH YUSUP' v. JYOTISH 
ChaNdra Banerjee. 69 Cal. 739 = 137 I.O. 139= 
I.R. 1932 Cal. 267 = 35 C.W N. 1132 = 64 C.L J. 493 
A.I.R. 1932 Cal. 241. 

S. 116 — Verbal lease for more than one year — 

Tenants in possession — Liability for tent — Invalidity 
of lease— Effect of. 

Before the plaintiffs purchased the suit land, they 
made a verbal arrangement wd h the defendants ac- 
cording to which the latter were to become tenants for the 
period 1328 to 1334 at an annual rent. The defendants 
did not pay the rent but remained in possession and 
when sued, they contended that the verbal lease was 
I invalid by reason of S. 107 of the T. I\ Act and S. 17 
of the Registration Act. 

Held, that the defendants were estopped by their 
conduct from denying the relationship of landlord and 
tenant. A verbal lease for more than one year accom- 
panied by delivery of possesj,ion is valid for the first 
year and as the defendants continued in possession they 
were tenants holding over within the meaning of y. 116, 
T. P. Act, and cannot escape payment for the years 
dining which they were in possession. {Couriney-Ter- 
rell, C. J. and Kuhvant Sahay, /.) ALAUDDIN 
Ahmad r/. Aziz Ahmad. 6 R.P. 501 = 148 Ic 684 
= A.I.R. 1934 Pat. 369. 

"•S. 118 —Accused — Competency to testify. 

An accused person is “competent to testify” within 
S. 118 of the Evidence Act but he is incompetent to be 
a witness foi- an oath cannot be administered to him. 
{Page,C.J., Baguley and Ba U,J/.) EMPEKOR e/. 
Nga Po MIN. 10 Rang. 511 = 141 I.C. 89 = IR 
1933 Rang. 14 = 34 C L.J. 121 = 1932 Cr.C. 932= 
AIR. 1932 Rang. 190 (P.B.). 

S. 118 — Child as witness — Duty to administer 

oath— -Omission, if curable. S^e OATHS ACT, S 6 

1935 A.L. J. 618 = A.I R. 1936 All. 679. 

S 118 — Respectable and reliable witness — Rela- 
tionship to party. 

Unless there is something shown against the witness 
his evidence should not be discarded merely because be 
is related to the party when he is a man, who pnma 
facie must be regarded as respectable and reliable, 
(Baguley, /.) TaN SaN MAR v. U. Kya Zin. 6 I.R 
(Rang.) 38 = 145 IC 330=A.I,R. 1933 Rang, 162. 
— — S 122 ^Scope and object of section. 

The prohibition under K. 122 is basfcl on the ground 
that the admission of testimony relating to communica- 
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lions between husband and wife is likely to disturb the | 
peace of family and weaken the feeling of mutual confi- 
dence. The prohibition is no*^ confined to cases where 
the communication sought to be given out in evidence is ! 
of a strictly conhdential character but it is extended to ; 
all communications of whatever nature which was be- ; 
tween hu^bar^d and wife. {^Patkar and Bar lee ^ JJ.') \ 
Jlmpekor V. Kamchandra. 148 10. 653-16 R B. i 
307 = 35 Cr.L J 747 = 35 Bom L.R. 174 - 1933 Cr.O. j 
466--A.I.R 1933 Bom. 153. 

S. 123. .SV^r also EviDliNCE ACT (1872), S- 162 

and Cr. l\ Code, (1898), S. 337. 

S. 123 — Appltcability — Demi official Utters i 

addressed to piivate contractor. 

Where letters addressed by the head rjf a department ; 
reach tlie addressee, those letters would not be unpublish- : 
eel documents within the meaning of .S. 123, Evidence | 
Act, and the C'ourt w’ould be entitled to see the docu I 
ments and decide under S. 162 as to their admissibility. 
{Dahp SiUKh, J,) MEHTAH SINGH v. SECRETARY OK ; 
State FOR INDIA. I.B. 1933 Lah. 377 = 143 I.O. | 
685 - A.I.R. 1933 Lah. 157. ; 

S 123 — State and official documents — S ope of \ 

privile^iie — Powers of Co.irt — South Australian Rules ^ \ 
O. 32, R, 14 (2). I 

The privilege in respect of otticial and s» ate documents i 
from production in Couit is a nariow one, most sparing- , 
ly to be exercised. It is not confined to public official ; 
documents of a political or administrative charactei, but ! 
its foundation being that the information cannot be | 
disclo.sed without injury to the public interests, it cannot • 
be applied fuithcr than the attainment of that object : 
riiay require. The privilege, therefore, cannot be assert- | 
erl in relation of documents the contents of which have i 
already been publi'-hed. The circumstance that the | 
documents ate confidential or ofii ial is alone no reason i 
fur their non-pioductiun. Nor is the fact that the pro I 
duction of documents might in a paiticular litigation 
piejudice the case of the (Town or assist that of the 
other side any oveiiiding leason for their non-produc- 
tion. The Court lias always in reserve the power to 
call foi tlie pKjduction, and to tnquiie into the nature 
of the documents for which the privilege is claimed and 
to lequiie some iiulicalion of the nature of the injury to 
the Stale which w'ould follow their production. The 
Court is abo entiilerl to piesciibe in any particular case 
the manner in which the claim for privilege shall be 
made if the claim is to be allowed. It niajf, if so advis- 
ed, be content with the unsworn statement of a lespon- 
sible Minister ; it may accept a foimal affitlavit fiom 
him or, if necessary call for an afiidaviL sufficiently full 
and indicative of that his mind has been breught to bear 
on the que-dion of the expediency in the public interest 
of giving or lefusing the information asked for. In a 
proper case, the Court has also the power, notwithstand- 
ing a certificate from a Minister of State claiming 
protection, to inspe.l the documents for which the prl 
vilege is set up in order to see whether the claim is justi 
fied, provided, of course, that such power be exercised 
so as not to (lest I oy the protectiem of the privilege in 
any case in which it is found to exist. Their Lordships 
consideied it an appropriate case for the Court to exer- 
cise his power of inspection where the documents for 
which the privilege was claimed came into existence 
with reference to the commercial and contractual activi- 
ties of the State and were the documents of a Depart- 
ment which had since been disbanded. 

[Note. — The rules stated herein may, as regards India, 
require to be qualified in view of S. 162 of the Indian 
Evidence Act.] {Lord Blane^buxghf) HenrY Greek 
Robinson v. StaVe of South Australia. 135 I.O. 


EVIDENCE ACT (1872), 8 124. 

625 = I.E. 1932 P.O. 17 = 34 L.W. 676--=35 O.W.N. 
1121 = 1931 A.O. 704=A.I.R 1931 P.C. 254 = 61 
M.L.J 943(P.O.). 

S. 123 — Unpublished offictal record — Entry in — 

Deposition by Government assistant regarding — Admis- 
sibility, 

In a prosecution for perjury, part of the case for the 
prosecution w'as that the kabuliyats in question were 
forged documents, as the cartridge on which they were 
written di 1 not come into existence until long after 
1909, the date of the kabuliyats. An assistant in the 
Office of the Deputy Conti oiler of Stationery, Calcutta, 
deposed to that effect, lie did not base his knowledge 
on his own experiei.ee but on an entry in an unpublished- 
recoid of Government in respect of which privilege was 
claimed and allowed. The witness was not prepared to 
let the Court or the lawyers see the entry. 

Held, that the evidence of the witness was not admis- 
sible {Rankin, C J, ami CD, Ghose, Jf) EMPEROR 
V. jAKKAkUL IIOSSAIN. 59 Cal. 1046 = I.R. 1932 Cal. 
448-138 1.0.351 = 33 CrL.J. 699-36 C.W.N 611 
= 1932Cr.C.458 = A.IR. 1932 Cal. 468. 

S. 123 — Unpublished official records — Produc- 
tion of — Head of the department — Finality of decision. 

Where a Committee appointed by the (rovernment to 
make certain enquiries, recommended to the Govern- 
ment that the minutes of its proceedings containing self- 
inctiminating evidence of certain witnesses shall be 
exempt from publication and the Goveinment ordered- 
accordingly. 

//(./«/, that as the appointment, establishment and* 
functions were all defined and regulated by the Govern- 
ment themselves, the head of the Department concern- 
ed w’as the (lovei nment themselves, and that the per- 
mission for the pr«.> luction of those documents which 
were called for at the iiisiunce of a litigant was with- 
held by the competent authority. 

Held further, that the statements of witnesses though, 
not specifically exemptecl from publication by the order 
of Gi)vtrnment, were included in the minutes of proceed- 
ings referred to therein. For the purpose of S. 123, the 
Court cannot be invited to discuss the que'-tion if a 
particular document falls within the description of “ai> 
unpublished official record.” The decision of the public 
officer concerned is final on that question. Whether the 
evidence referred to in a document should be permitted 
to l)e given or withheld. The que->lion whether a parti- 
cular record in the posses-ion of Government relates to 
‘affairs of state’ after t has been so declared by Govern- 
ment is not open to controversy in C'ourt. 8 Q B. 255 ; 
48 C. 304 ; A I R. 1930 Mad. 342, Foil. {Doraisamt 
Iyer, C J. and Sreennam Iyer, J.) GaRUDACHAR V- 

Abb.as Khan. 8MysL.J. 474 = 35My8H.C.R. 447. 

8 12^— Applicability — Departmental enquiry by 

Raihvay — Confidential report in — If pnvile^ed , 

A confidential report submitted as the result of a con- 
fidential inquiry held under the orders of a railway 
officer to enable him to take departmental action, is a- 
privileged document falling within the purview; of S. 124 
of the Evidence Act. Nor is such a document admissi- 
ble under any section of the Evidence Act. {Rupchand 
Btlaram, A, /. C.) EMPFROR v. MIR MahOMED 
Shah 28 S L.R. 274 = 153 I C. 651 = 7 R.8. 142 = 
36 Cr L J. 412 = A.I.R. 1935 Sind 50. 

S 124 — Applicability — Police investigation 

under Bombay District Police Act {\S90)— Information 
given by an Excise Inspector at the request of the Police 
— Privilege, 

During a poHc« investigation under S. 5 1 of the- 
Bombay District Police Act, A^, an Excise Inspector,. 



413 


CIVIL, CRIMINAL AND REVENUE. 


414 - 


evidence ACT (1872), S. 124. 

in reply to enquiries by the police wrote a latter stating 
what he knew of an alleged offence under S. 296, Penal 
Code. 

Held^ that K for the purpose of the case must be 
considered to be a private person, that he was not a 
person to whom the comrimnicdtion was made, he was 
the person by whom it was made and that the letter did 
not fill under S. 124 of the Evidence Act. [PatJkar 
and BarUcy JJ,) DaRJORJI FRAMJI BHARUCHA, /« 
re^ I.E. 1932 Bom. 621 = 139 I C. 628?=^33 Cr L.J. 
797 = 34 Bom.L.E. 258 = 1982 Cr.O. 300 = A.I.R 1932 
Bom. 196. 

S. \^\.-‘Scope — Privilege — Prejudice to public 
interests — Jurisdiction of Court and of puhtu officer. 

There aie two matters involved in S. 124 of the Evid- 
ence Act. ( 1) whether a particular document for which 
privilege is claimed falls within it, i e., whether the docu- 
ment is a communication made to a public officer in 
official confidence ; (2) whether the public interest would 
suffer l)y Its disclosure. The first question is for the 
Court to decide and as for the second, the public officer 
is the sole Judge as to whether by its disilosuie public 
interests would suffer. {Venkatasubba Kao, /.) VvTHl- 
LINGA PANDARASANNaDHI v SECREI'ARY OF STATE. 
169 10. 577 ri) = 8 R.M. 615=41 L.W. 472 = 
1935 M.W.N. 273-A.IR. 1935 Mad. 342(1)^68 
M.L. J. 396 

S. 126 — Client's consent — Failure by client to 

claim prizuhge lulule beiug crost examined. 

A failure on the part of a client to claim privilege 
when he is under cjoss examination does not amount to 
“express consent’* given by him to his legal adviser to 
disclose a communication which is otherw’ise privileged 
under the section. {Ferrers, /. C. and Rupchand, 
A,JC.) BHAGWAMI CHOiTHRAM 7'. DkOORAM 27 
S.L.R. 72 = I.R. 1933 Sind 126 = 143 I.C 346 = 34 
Or L J. 562 = 1933 Or.C 173 = A.I.R. 1933 Sind 47. 

-S. 126 — Crown case — Co nmuntcation between 

prosecutor and attorney. 

Communications between a prosecutor in a Crown case 
and his attorney are not privileged, 12 Beng, il. C. K. 
249, Rel. on. {Ferreis, J. C. and Rnpehami. A. J. C.) 
Bhagwani Choithr am V. DEOORAM. 27 S L R 72 
= I.R. 1933 Sind 126 = 143 10.345=34 Or L, J. 562 
= 1933 Cr.O. 173 = A.I.R. 1933 Sind 47. 

S. 126 — Doctor — Privilege. 

There is no piotection afforded by the Evidence Act 
to a doctor as such. It is hi.s duty to assist the Court in 
every way possible and to di.^close to the Court all the 
information in his possession relevant to the matter in 
issue. y.) IlARDLESS Z/, IlARDI.ESS. 65 AIL 

134 = 6 LR. (All ) 172 = 145 10. 845 = 1933 A.L.J. 14 
= A.I.R. 1933 All. 66. 

S. 126 — Pleader and client — Confidential com- 

mu m cati on — Pri vt I e i^e — Prt net pi es appl i cable. 

There is no privilege to communications made before 
the creation of the lelationship of pleader and client. 
Where two persons have a dispute about a claim made 
by one of them upon the other and both seek the help of 
a pleader and one of them makes a statement to the 
pleader, the statement so made to the pleader by one of 
the parties is admissible. The test is whether the coni 
munication is made to the witness in his character of 
legal advisor. Further, in order to attract S. 126 the 
communication by the party to his pleader must be con- 
fidential (Guha,J.) Kalikumar Pal Z/ RAJKUMAR 
Pal. 68 Cal. 1379 = I.R. 1932 Cal. 204=136 I.C. 
476 = A.I.R 1932 Cal. 148. 

" ■ ■ S. Privilege — Draft prepared by muktear. 

The draft prepared by a muktear Oi*some statements 
made by the complainant whi^h, with some alterations, 


EVIDENCE ACT (1872), 8 126. 

were meant to be incorporated in a petition of complaint' 
to be presented to the Court is a privileged document. 
{Malhk and Patterson, JJ.') MlAjAN BlSWAS v. EM- 

PEROK. 1431.0. 682= I.R. 1933 Cal. 461 = 34 Cr.Ii. 
J. 622 = 37 0. W.N. 68 = 1933 Cr.O. 26=A.IR. 1933^ 
Cal. 5. 

— S 12^— Privilege not lost by presence of friends. 

The mere presence of frle^cl^ of clients specially when 
such friends occupy more or less the same position as he 
himself, dees not destroy the privilege although it may 
he evidence of the communication not having been made 
in confidence. {Feirers, J. C.and Rupekand. A. J. C.) 

Bhagwani Choithram z*. Deooram. 27 S L R 72 
=I.R. 1933 Sind 126 = 1431.0. 346 = 34 Cr.L j *662 
= 1933 Or.C. 173 - A I R. 1933 Sind 47. 

S. 12^— Protection umiet — If extends to product 

it on of documents. 

S. 126 does not refer to the production of documents 
which are in the possession of a legal advi-^or but to 
stating the contents or conditions of any of the docu- 
ments with which he has become acquainted in the 
course and for the purpose of his employment. The 
protection in this section does not, therefore, refer to 
the production of documents, as against which the client 
himself is not protected. KSulatman, C, J and Mull a, 
J.) Ganga ram V. Habib Ullah. 169 I.C. 624 = 
37 Cr.L J. 113 = 8 R A. 453 = 1936 A L.J. 1176 = 1936- 
A.W R. 1152 = 1935 A.Cr.C. 261= 1936 Cr.O. 233 (2) 
= A.LR. 1936 All. 212. 

— • S. 126 — Scope of privilege. 

The privilege afforded to a legal advisor under S, 126 
is of a very limited character. It protects only such com- 
munications as are made to the legal advisor in confi- 
dence in the course and for the purpo'se of his employ- 
ment. And if the communication is not made in 
confidence then communication is in no sense privileged. 
3 Bom. 91 and 18 Bom. 263, Rel. on. {Ferrers, J.C. and 
Rupchand, A. J. C.) BHAGWANI GhOITHRAM v 
Deooram. 27S.LR. 72 = IR 1933 Sind 126 = 143 
I.C 345 = 34 Or L.J. 662 = 1933 Cr.O. 173=A.IR 
1933 Sind 47. 

S. 126 — Scope — Things observed tn course of 

employment 

is. 126 is not restricted only to oral communications 
made to the pleader by the client, but extends also to 
facts observed by the pleader in the course of and for the 
purpose of his empRsyment and he is not hound to dis- 
close them without the consent of the client. {Shadi 
LalyC.J.') Hakam z/. Emperor. 162 1 0.164= 36 
Or.LJ. 31 = 7R.L 261 = 1934 Or.C 507=A.I.R. 1934 
Lab. 269. 

8, 126, Proviso 2-Applicabiltty^O^tnce or 

fraud not committed during '‘'employment 

Where there is no allegation that so long as his em- 
ployment continued, the pleader observed any fact show- 
ing that an offence or fraud had been committed but the 
offence or fraud, if any, having been committed after his 
employment ceased, the Prov. 2 to S. 126 does not come 
into play. {Ferrers, /. C. and Rupchand. A. J. C.) 

Bhagwani Choithram v. Deooram. 27 S L R. 72 
= I E. 1933 Sind 126 « 143 I 0. 346 = 34 Cr.L J. 562 
= 1933 Cr C. 173 = A.I.R. 1933 Sind 47. 

—8. 126, Proviso 2— Privilege— Charge of fraud 
— Proof, 

There must be a definite charge of fraud and some- 
thing to support the charge before the claim of privilege 
can be overruled ; and the legal practitioner can then be 
rightly compelled to answ’er the question with regard to 
the condition of the document at the time that it was in 
his possession. (1901) A.C, 196, Rel. on. {Baguley, J.) 
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Sara Updhaya v. S. K. M. M. a. Firm. LB. 1933 
Bang. 90 = 144 I.0. 176= A.I.B. 1933 Bang. 61 (2). 

— S. 132 — "^Compelled to answer question*' 

The compuIs*ion referred to in S. 132 of the Evidence 
Act is something more than being put in the witness 
box^ and being sworn to give evidence, but such compul- 
sion may be express or implied. It is difficult to draw a 
distinction between compulsion express and implied. In 
every case compulsion is express although it may be 
couched in different words, and may give intimation to 
the witness that he is bound to answer not only the ques- 
tion which he has olqected to but every other question 
which may on a particular point be pul to him. An 
intimation of that nature might relieve the witness of 
objecting to every question which is put to him and 
which exposes him to an action, l)ut before he can be 
said to have been compelled to answer a question, he 
must object to answer such question, or at any rate, the 
very first question on the same point so as to invite the 
attention of the Court to apply its mind to the question 
and decide whether he is to be compelled to answer the 
same or not. Hence where there was no averment much 
less proof that the applicant made any protest express 
or implied or that he was compelled to answer by the 
Couit expressly or impliedly except the fact that he was 
put on his oath and put certain question to which he 
answeied. 

Held^ that the applicant was not entitled to the pro- 
tection of S. 132 ot the Evidence Act. {Ferrers, J, C. 
and Ixiipchami^ A.J.C ) GHANSHAMDAS GfaN CHANI) 
z;. NENUMAL. 28 S L.B 251=152 1.0. 346- 36 Or. 
L.J. 78-7 B.S. 86 = 1934 Or C. 956-A.LB. 1934 
Sind 114. 

S 132, Vl^vi^ti’—Applicabiltty, 

A defamatory statement is not protected when the 
witness has not objected to answering it ; unless a person 
objects to any question the answer to which is likely to 
incriminate him, he cannot be said to have been compel- 
led to give ‘-uch answei. 50 B. 162 (F. 13.) and 52 M. 
432, Kef. (Sree/nmm /yer, /.) KAMACHANDKA Rao 
V, Mahomed Abbas Khan. 10 Mys L J. 421. 

S. 132, Proviso . — Froteetton of witness^Need 

for objeitton. 

A \\itne.ss i*- not protected by the proviso to S. 132 in 
cases, wheie he has not objected to answering the ques- 
tion put to him. {Smith,/.) Ra,M DAYAL z'. Empe- 
KOK. 6 LB. (Oudh) 119 = 146 I 0.438 = 35 Or LJ. 
71 = 10 O.W.N. 736 = 1933 Cr.O. 1048 = A.IR. 1933 
Oudh 370. 

S. 132, Proviso — Scope — JVitness —AnsTver to 

question put by Court in criminal case^ Defamation 
chaise in icspect of —Witness . if protected, 

A wdtne^-. i-. not protected by the proviso to S. 132 of 
the Evidence Act in case where he had not objected to 
answ’ering the question put to him. But when the ques- 
tion, the answer to which had laid open the witness to 
a criminal prosecution under S. 500, I. P. Code, had 
been put by the Couit itself in a criminal trial, the 
Court having considered it relevant and pertinent for the 
decision of the case, the witness must be deemed to have 
been compelled to answ'er the question, and the witness 
is entitled to the benefit of the provi‘5o to S. 132. 
{Nanavuttv and Thomas, /./.) JagaNNATH ?». EmPE 
ROR. 10 Luck. 169 = 151 I C. 435 - 7 BO. 123 = 35 
Cr.L J. 1316=110 WN. 1076 = 1934 Cr.C. 1197 = 
A.I.B. 1934 Oudh 386. 

S 133 — * Accomplice* , 

An accomplice includes one who poses as an accom- 
plice and his eviden^'e requires c6rroboration. {Pane- 
bridge and M, C, Ghose^ //,) GOLAM ASPHIA v. 


EVIDENCE ACT (1872). S. 133. 

Emperor. LB. 1932 Cal. 336 = 137LC.497 = 33Cr. 
L.J. 477=1932 Cr.C. 264= A.I.B. 1932 Cal. 296. 

S. 133 — Accomplice — Complainant in prosecu- 
tion for unnatural offence shown to be willing party — 
Evidence of — Conviction based on without corrobora- 
tion — Sustainability. See EVIDENCE ACT, Ss. 114, 
III {a) AND 133. 39 C.W N. 1061. 

-S. 133 — Accomplice — Connection with offence. 

Accomplices are those who are in some way or other 
connected with the offence in question. (^Mya BUy /.) 
Yacoob z/. Emperor. 6 I.B. (Bang). 86=146 I.C. 
240 = 34 Cr.L.J. 1266 -=1933 Cr.C. 804=A.I.B. 1933 
Bang. 199. 

— — S. 133 — Accomplice — Corrohoraeive evidence — 
Principles applicable. 

The principles as to the necessity of corroborative 
evidence in the case of an accomplice as laid down in 
King V. Baskerville, (1916) 2 K.B. 658, are equally 
applicable in India. (Rules stated.) {Ferrers^ J.C, and 
Rupekand Btlaram, A,/.C.) KhaIRATIRAM v. Em- 
peror. I.B. 1932 Sind 49 = 136 I.C. 753 = 33 Cr.L. 
J. 324 = 1932 CrC. 640 = A.IB. 1932 Sind 100. 

-S. 133 — Accomplices in different stages of crime 

— If mutually corroborative. See EVIDENCE ACT, 
Ss 114, III. (b) and 133. 1933 M.W.N. 1129. 

S. 133 — Accomplice — Evidence of. See also 

Evidence act, 1872, 8. 114, III. (b). 

S. 133— Accomplice — Evidence of. 

Evidence of an accomplice cannot be accepted without 
material corroboration. {Malik and S.K , Chose, //.) 
8U KENDRA NATH GOSWAMI v. EmPEROR. I.B. 1932 
Cal. 273 = 137 I.C. 179 = 33 Cr L.J. 357 = 54 C.L. J. 
470 = 1932 Cr.O. 320 = A.LB 1932 Cal. 377. 

S 133 — Accomplice — Evidence of — Appreciation 

of — Necessity for corroboration — Duty of Court, 

In a jury trial, it i> the duty of the Judge to point out 
to the jury the position in law affecting the evidence of 
accomplice and to tell them that they may convict, if 
they choose on his evidence alone; but that owing to the 
circumstances in which the evidence is given, it is, 
generally speaking, very dangerous to act upon it unless 
they find corroborative evidence which implicates the 
accused person. If such a warning has been given and 
nevertheless the jury choose to convict the accused in the 
absence of such corroborative evidence, the conviction 
will not generally be quashed. In a case where a Judge 
is silting without a jury, he must apply the same rule by 
treating hinrself as a jury. If, therefore, those factors 
are not present to his mind, and if there is not sufficient 
corroborative evidence implicating the accused, then the 
conviction ought to be set aside. {Loit Williams and 
McNair, JJ ) SlflBADA.S DAW V. EMPEROR. 6 B O. 
399 = 147 10. 1172 = 35 Or.L J. 661 = 37 O.W.N. 934 
= 1934 OrO 166 = A.IB. 1934 Oal. 114. 

S. 133— Accomplice’s evidence — Corroboration. 

See Evidence Act, S. 114, III. {b), 8 O W.N. 247, 
S. 133 — Accomplice — Evidence of — Corrobora- 
tion by evidence of another accomplice. 

It cannot be laid down that in no circumstances can 
the evidence of one accomplice be regarded as corrobo- 
rating another accomplice. There is no law that the 
evidence of an accomplice cannot he used as the basis of 
a conviction; but there is a very wise practical rule that 
the evidence of an accomplice should not be accepted as 
sufficient unless it is corroborated. That is a practical 
rule of common sense. But it does not follow from this 
that, when there are a large number of accomplices 
giving evidence independently, the fact that they support 
each other adds nothing to the strength of their testi- 
mony. {Rtilly^C ,J, and ^hankaranarayana Rao^ y.) 
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NAGAPPA V. Government ob' Mysore. 40 Mys. 
H.O.B. 390=^13 MysL.J. 616. 

-S. 133 — Accomplice — Evidence of — Corrobora- 

tion— Nature of. See EVIDENCE ACT, S. 114, ILL. 

A.I.R. 1934 Cal. 114. 

• S. 133 — Accomplice — Evidence of — Corrobora- 

tion-Nature of. See Evidence act, S. 114, III. 

7 Luck. 511 = A.I.R. 1932 Oudh 317 

■3. 133 — Accomplice — Evidence of — Corrobora- 
tion — Necessity — Duty of Court in considering evidence. 
See Evidence act, s. 114— accomplice. 39 O.W. 
N. 764. 

S. 133- Accomplice — Evidence of — Lark of 

corroboration — (ronviction — Propriety of. See Evi- | 
PENCE Act, S. 114. ill. (<5). 64 Mad. 931=A.I.R. I 
1931 Mad. 689-61 M L J. 608. ! 

S. 133 — Accomplice — livid ence of — Nature of | 

c^orroboration necessary. 

Where a conviction is based on the evidence of an 
accomplice it is necessary for the trying Magistrate to , 
consider exactly how far he is corrobarated in material 
particulars affecting each individual person among those 
convicted. {James, /,) DHAJU MandaL z/. Empe- 
KOR. I,R. 1933 Pat. 187 = 146 I. C. 934 = 34 Cr.L. 
J. 476 = 1933 Cr.C. 261 = A I.R. 1933 Pat. 112. 

— — S. 133 — Accomplice — Evidence of — Necessity for 
cant ton. 

The evidence of an accomplice must always be receiv 
ed v^ith the greatest possible caution, and if there is any 
fear in the witness’s mind that failure to establish the 
case for the prosecution v\ill result in his own prosecu- 
tion, it is not likely to luaci to truthful evidence being 
given by such a \\itness. {Lort Williams and Jack, JJ,) 
ABDUL Majid 7 ;. Emperou 157 IC 840 = 8 R C. 
132 = 36 Or L J. 1248 = 39 C.W.N. 1082 = 1935 Or 0. 
865 - A.I.U. 1935 Cal. 473. 

-3. 133 — Accomplice — Evidence or — Need for 

corroboration. See EVIDENCE ACT, S. 114, ILL. {b). 

34 Bom.L R. 1453. 

3. 133 — Accomplice — Evidence of — Value, 

The statement of an accomplice, is of course subject 
to suspicion, but in certain cases, it is of great value in 
evidence and should not be completely discarded. But 
such a statement unless supported by reliable evidence 
of another kind to corroborate it, is not sufficient in 
itself to form the basis of a conviction, {Kendall, J.) 
Mohan Lal 7A Emperor. 154 I.C 812 = 7 R.A. 801 
= 36 Or.LJ. 569 = 1935 ALJ 479 = 1936 A Cr.C. 
107=1935 A.W.R. 457=1935 Cr C. 511 = A.IR. 
1935 All. 477. 

3. 133 — Accomplice — Evidence of — Value. 

‘While it is not illegal to base a conviction on the un- 
corroborated testimony of an accomplice witness, as a 
general rule it is unsafe to do so and Courts as a matter 
of procedure and practice require material corroboration 
of the accomplice’s tainted testimony’. 6 Mys.L.J. 4l9, 
Kef. to. {Doraiswami Iyer, C.J. and Srinivasa Iyer, 

J.) nf.elappa V, The Covernmknt of Mysore. 

9 Mys.L J. 67. 

— — S. 133 — Accomplice — Evidence of — Value. See 
Evidence act, S. 114, III. {b). 142 I.C. 809 (2j = 
A.I R. 1933 Pat. 96. I 

■— — 3s. 133 and 114 (b) — Accomplice — Testimony of ; 

— Necessity for corroboration. See EVIDENCE ACT, 
Ss. 114, III. {b) AND 133. 9 Luck. 355 = A.I.R. 1934 
Oudh 90. 

S. 133 — Accomplice — Who is— Person cognizant , 

of crime or not disclosing its commission, 

A witness who happens to be cognizant of a crime, or 
who makes no attempt to prevent it. Dr who does not 
disclose its commission is not -an accomplice, though it 

Q, 27 


j may not be possible to place much reliance on the evid- 
1 ence coming from such a person. It leads to confusion 
! of thought to treat him as practically an accomplice and 
I then apply the rule as to his credibility instead of judg- 
I ing his credibility by a careful cansideration of all the 
i particular facts of the case affecting the evidence {Guha, 
' Nastm Alt and Khnndkar, J J.') HaFIJUDDI v. EM- 
1 PEROR. 38 C.W.N. 777= 151 I.C. 486 = 7 R.C. 136 
: =36 Cr.L J. 1357 = 1934 Cr.C. 1046 = A.I.R. 1934 
Cal. 678. 

S. 133 — Accomplices — Who are — IPegal gratifi- 
cation to public servant — Persons negotiating — Evidence 
of— Value of. EVIDENCE ACT, S. 114, ILL. {b). 

34 P.L.R. 836. 

S. 133 — Approver's confession induced by motive 

to save 7voman zvich whom he had a liaison — Value of 
hts testimony , 

Though the mere circumstance that the motive of an 
approver in making a confession was to save a woman 
with whom he had a liaison from the trouble of remain- 
ing in the custody of the police should not induce the 
Couit to reject his testimony as unreliable, it must 
I necessarily put it on caution to seek for bettei coriobora- 
tion of his testimony than it would otherwise have 
done. Courts must ejrercise great caution if there are 
circumstances which indicate inducement or piessure, 
which IS not recognized by law w’as brought to bear on 
the culprit to compel him to make a confessio/i. In- 
ducement by means (jf promrse of pardon is an instance 
of inducement permitted by law'. {Jai Lal^ J.) 
BiMAL PERSHAD Jain 7 /. Emperor. 6RL. 588:= 
148 I.O. 745 = 35Cr.L.J.762=1934 Cr.C. 914 = A.I 
R. 1934 Lah. 683. 

• Ss. 133 and 114, III. (b) — Approvei — Corrobo- 

ration — Principles — Accomplice, zvho is. 

The testimony of an approver requires corroboration 
in material particulars both in the matter of the circum- 
stances of the crime and also in the matter of the Menti- 
fication of the accused with the crime The corrobora- 
tion must be independent ot the accomplice; the evidenc'e 
of one accomplice cannot corroborate that of another; 
the evidence of either requires coiroboration before it 
, can be acted upon. But a person who happens to be 
I cognizant of a crime or who makes no attempt to pre- 
vent it, or who clues not disclose its cornmi'jsion is not 
an accomplice; u leads to confusions of thought to treat 
him as practically an accomplice. There is no warrant 
in lawr to justify the proposition that the evidence of 
such a person should only be relied on to the same 
extent as that of an accomplice. 'Phe real question in 
such a case is the degree of credit to be attached to his 
testimony and that depends on all the facts and circum- 
stances of the particular case. {Guha, fVastm Ah and 
Khundkar, / /.) HAFIJUDDIz/ EMPEROR. 161 I. 
0.486 = 7 R.C. 136 = 35 Cr L. J. 13.57 = 38 C.W.N. 
777 = 1934 Cr C 1046 = A.I.R. 1934 Cal. 678. 

[Not appr. b2 (\il. 238 (246) ] 

S. 133— Approver — Corroborative evidence 

interested — Conviction not justified. See EVIDENCE 
ACT, S. 1 14, ILI . {b). 34 P.L R. 2. 

S. 133 — Approver — Evidence of — Corroboration. 

See Evidence Act, S. 144, III. {b), 32 Cr.L.J. 

684 = A IB. 1931 Lah. 178. 

S. 133 — Approver — Evidence of— Corroboration 

— Direct evidence , if necessary. 

To justify conviction on an approver’s evidence the 
corroboration need not be direct evidence that the accus- 
ed committed the crime. Where in a murder case the 
Court finds that the approver’s story as to the accused 
taking part in the crim^ was true and further found that 
there was general corroboration. 
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fields that the production of ceitain ornaments of the 
deceased by the accused was sufficient corroborative 
evidence. {Abdtt/ Qadtr and Monroe^ J/^ Shek 
Singh z'. Emperok. 14 Lah. lll = I.R. 1932 Lah. 
679-33 Cr.L.J. 916-1401.0.19 = 34 P.L.R. 285 = 
1932 Or.O 913 -A.IR. 1932 Lah. 621. 

[R. 1 5 L. 673 (675, 679, 680).] 

— g 233 — Approver — Evidence of — Corroboration 

— El idence of another approver. 

(1) An accused person can legally be convicted upon 
the uncorroborated evidence of an approver; (2) 
Whether an accused person should or should not be 
convicted upon such evidence is left to the prudence and 
good sense of the tribunal after considering all the cir- 
cumstances of the case; (3) Pntna facie the evidence 
of an approver, being tainted evidence, i^t unworthy of 
citdit unless it is corroborated in some material parti- 
culars tending to show that the accused committed the 
offence with w Inch he is charged; (4) It is for the 
Court to determine in the particular ciicuinstances of 
each case whether the “matter” before it tending to 
corroborate the evidence of the approver (which may or 
may not be evidence strictly so called and as defined in 
the Evidence Act) is worthy of credence, and is suffi- 
ciently reliable to be treated a'' evidence against the 
accused, and acted upon; (5) The evideiu e of an 
approver may be corroborated by the evidence of 
another appiovei, or by the confession of a person who 
is being tried jointly with the accu'>ei for the same 
offence implicating both himself and the accused, (6) It 
is the duty of the Court to .scrutinize with care such 
corroboration as that mentioned in (5), but whether it 
is to be treated as evidence against the accused or not is 
to be determined by the Court having regard to the 
circum.stances of the case, (('ase law referred to.) 
(Page, C.J., Mya Buand Ha^nley, //.) AUNG llLA 
7>. Emperor. 9 Rang. 404 = 135 I C 849 = 83CrL. 
J. 205 ---I.R. 1932 Rang. 66 = 1931 Cr.C. 875 = A I R. 
1931 Rang. 235. 

ir. 11 R. 4(7); 62 (’. 238(247); 143 T.C. 142; 144 I. 
C. 829 (830)(K ). Not P. 146l,C. 70l (703) (N.). 
R. 146 I.C. 303 (304) (K.). Expl. 62 C. 819 (825, 83l).] 

S. Approver — Rvi deuce of — Corroboratton 

— Extent. 

The te.stimony of the approver must be corroborated 
by independent evidence circumstantial or other, not 
only regarding the occurrence but also connecting the 
accused with the crime. 6 Mys.L.J. 419, Eoll. {Dorat 
S7vamt Iyer. C.J. and Rama Rao. J.) SriraMA RhaT- 

TACHAR V. Government of Mysore. 9 Mys L.J. 
142 = 36 MysH.C.R. 30. 

S. 133 — Approver — Evidence of — Corroboration 

— Retracted confession. Evidencp: ACT, S. 114, 

III. (^). A.IR 1932 Lah. 180. 

“S. 133 — Approifcr — Evidence of — Corroboration 

— Testimony of his loife. 

It is not .safe t(^ convict upon the uncorrolxirated evi- 
dence of an approver and the testimony of his wife who 
is obviously interested in supporting his story which had 
procured his pardon cannot be regarded as independent 
corroboration of the approver’s evidence. {Coldstream 
and fat Lai, JJ.) SULTAN v. EMPEROR. 33 P.L.R. 
13. 

S. 133— Approver — Evidence of — Nature of 

corroboration necessary. .9^/’ Evidence ACT, S. 114, 
111 . (^). 56 Bom. 172 = A.I R. 1932 Bom. 286. 

S. 133—Approver-^Evidence of— Rule as to 

corroboration. 

It is not imperative that in every ca.se, there should be 
corroboration of the approver^', evidence though it is 
generally desirablcTo have such corroboration. {C . C. 
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Ghose, A. J. C., Costello and Mallik, J J f) SaRAT 
Chandra Dhupf v. Emperor. 151 I.C. 473-7 R. 

0. 133 = 35 CrL.J. 1335-A.I.R. 1934 Cal. 719 

(F.B.). 

S. 133 —Approver — Evidence of — Sufjicicncy for 

cofiviction. 

If there is no other reliable evidence in cc^rroboration, 
the evidence of the approver, coupled with the retracted 
confession of a co-accused, is not sufficient for convic- 
tion. {Pul I an and Niamatnllah. JJ.) NaSir 
Emperor. 65 All. 91-I.B. 1933 All. 170 = 143 

1. C. 67 = 34 Cr.L.J. 489=1932 A.L.J. 1125=13L.R. 
167 (Cr.) = 1933 Cr C. 42-A.I.R. 1933 All. 31. 

S. 133 — Approver — Evidence of — Snffh iency 

for conviction. 

It IS an Oldinary and well-recognized rule of practice 
that a conviction ought not to be based on testimony of 
the approver unless it is corroliorated in material detail j 
not only with regard to the general story narrated by 
him but also with regard to ihe complicity of each 
accused. This mie is not rendered inapplicable by the 
personal conduct and antecedents of the ajiprover or by 
the absence of motive on his part ot on the part of the 
investigating agency to implicate individual accused, 
{JatLal.J.) HiMAL PERSHAD lANry. EmPVROR. 

6 R L. 588 = 148 I.C. 745 = 35 Cr.L J. 752 = 1934 Cr. 
C 914= A.IR. 1934 Lah. 583 

S. 133 —Approver — Mutual corrolioiation. See 

Evidence Act, S. 114, III. {b). A.I.R. 1933 Lah. 
946. 

S. 133— Approvei — Testimony of — Nature of 

corroboiation necessary for conviction. See EVIDENCE 

ACT, S. 144, ILL. {b). 34 P.L.R. 866. 

S. 133— C onfe w on of co-arc used — Con ohorati on 

of accomplice ^ evidence. 

The approver's tainted testimony cannot ordinarily be 
1 deemed to have received the corroboration wdiich human 
I experience and conduct recjuiie from the confessional 
j statement of a co-accused so as to con»ply with the rule 
j laid down in S. 1 14 (/;), Evidence Act, and justify the 
; conviction of the other cc-acniseil against whom tliere 
is no other evidence except the leatiiiiouy of the appro- 
ver and the incriminating statement of a confessing 
accused. Put where hesi(ies the confession of the co- 
aci'used, the evidence of the approver is amply corrobo- 
rated by other evidence, the conviction of other accu.sed 
cannot he .said to be illegal. {PJanavutty. J.) PENT 
Madho 7^ Emperor. 9 Luck 22 = 35 Cr L.J. 273 
I =6I.R. (Oudh) 209 = 146 I C. 1064 = 10 O.W.N. 

! 688 = 1933 Cr.C. 976 = A.I.R. 1933 Oudh 355. 

S. 133-C orroboratioii — Identity of accused. 

Not only should the evidence of an accomplice be 
corroborated but it must also be corroborated with 
regard to the identity of the accused. {Niyo^i and 
Staples, A. J. Cs.) MALLU MaRHETA v. EMPEROR. 
6 I.R. (Nag.) 93 = 146 I C. 701 = 35 Cr.L J 213 = 16 
N.L.J. 186 = 1933 Cr.C. 1451 = A.I.R. 1933 Nag. 352. 

S. 133 — C orroboratioii — Nature. 

Where the first statement lequiied corroboration from 
an independent source, such corroboration could not be 
sought in the evidence of an accomplice recorded in the 
Sessions Court. Corroboration must be had from 
independent sources, and if such corroboration could not 
be had, then the first statement was not corroborated at 
all and that being so, ordinarily it would be very unsafe 
to act on the first statement which was not corroborated. 
{C. C. G hose and Pane k> id /J.) RAMANI MOHAN 
DE £/. Emperor. IR.1933 Cal. 432=1431 C 797- 
1933 CrC. 223=^^34 Cr L J. 638=A.I.R. 1933 CaL 
146. 
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S. 133 — Corroboration — Necessity for indepen- 
dent evidence. See I.VIDENCK ACT, S. 114, ILL. (^b). 
A I.R. 1933 Nag. 352. 

S. 133 — Corroborati on — AWcsstty f or — A^atnt e 

of* 

Corroborative evidence should be taken by the Court ! 
in case of the evidence of an accomplice, though legally ! 
no such conoboralion is necessary. It must be evidence I 
which implicates the accused, that is, which confirnis in ! 
some material particular not only the evidence that the ' 
crime has been committed, but also that the aciu.sed ' 
committed it. The nature of coriolioration necessarily | 
varies according to the particular circumstance', of the ■ 
offence chaiged. I'he con olioiation need not he such 
as to confirni the accomplice in every detail of the crime, 
nor need it be by cliiect evidence that the accu.'.ed com 
milted the crime. It is '.ufficient if it is merely riicum- 
bt^ntial evidence of his connexion with the crime. 
(1916) 2 K. IL 658, Foil. (^liJrde ami Tapp, //) 
Dalip Sin(;h Takja Singh v. Kmpkuok. 148 IC. 
379 - 6 R L 547 - 35 Cr.L J. 641 -^= 1933 Cr.C. 394 = 
AIR. 1933 Lah. 294. 

S. \ZZ—Effc(t, 

S. 133 should Ijc lead with S. 114, 111 (/O- i.s a 
rule of geneial practice resting on wide human experi 
ence that an accomidice as patincps cmnints is an 
immoral person and his testimony is generally tainted. 
W’htn he gives evidence under a pr<iniise of pat don, he 
may naturally be e.xpected to favour the prosecution. 
The effect of S. 133 is that in very (xi eptional c uses 
if the C'ouit is **atisfierl that the pre‘-umption of the 
untrustwoilliiness attacliing to accomplices in general is 
rebutted by special tircumsiances, the Couit can accept 
the uncvjrroliorated testimony of the accomplice. Tut 
the established practice of rdl the C'ouits in England as 
well as ill India is ordinal ily to recjuire coiioboi alien of 
the evidence of an accomplice in regard to material parti- 
culars. {Hasan C.J* ami Tn/ies/nvar Nath, J .) lA- 
SlNGH V. Empi KOk. 136 I 0.321= 33 Cr.L. J 287 = 
I.R. 1932 Oudh 113^ 8 O.W.N. 1240-1933 Cr.C. 
43-A I.R. 1932 Oudh 11. 

[F. 7 Luck. 511 (516) ] 

■ ' Ss 133 and 114, 111 (b) — Retracted confession 
of co-accused — Nciessii\ indeptiident corioboialion . 

See EVIDINCE AC'I, hS, 114, ILL. {b) AND 133. 36 

C.W.N. 874. 

S. Retracted confession of cc^accused — 

Value of. 

Retracted confesdon alone of an accused is not | 
sufficient to justify a conviction of a co- accused but 
where such confession stands unrebutted and there is 
nothing to show that the accused had any reasons for i 
naming other men falsely and his story fits in exactly ! 
with the fat ts known and is corroborated sufficiently by | 
material evidence against the co-accused, the evidence is 1 
admissible and is a strong piece of evidence against the j 
co-accused. {Raza and Bisheshwar Nath, //)| 
Musaheb All V. Emperor. IR. 1932 Oudh 253 
(2)--=137I.C. 665 -33 CrLJ 602 - 9 O.W.N. 327 = 
1932 Cr.C. 876 - A.I R. 1932 Oudh 321. 

[R. 143 r.(\5s5(557).] 

S. 133 — Scope— Aecompliee—Eviden'-e of— Cor- 
roboration — Nf' essity - Nature of. 

In spile of S 133 of the Evidence Act, the rule of 
practice that an accused person ought not to be convict- ; 
ed on the uni'orroborattd testimony of an accomplice ; 
has l)ecome virtually equivalent to a rule of law. Rut 
that proposition is subjr ct to various qualifications, and 
it cannot be held that in no circumstances can the evi- 
dence of an accomplice corroborate? the evidence of 
another. Correct legal position pointed out. 9 Rang, 
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404, 427, Foil. {Costello, Bartley and Henderson, J/.) 
Nirmaljefhan Ghosh v. Emperor. 62 Cal. 238*= 
157 IC. 387 = 8 R.C. 106 = 36 Cr.L.J. 1116 = 39 
C.W.N. 744-1935 Cr.C. 889 = A.I.R. 1935 Cal. 513 
(SB.). 

S. lU— Of erne under S. 193, /. T. Cide—Rroof 

— A/ore than single 7itines^, if necessary. 

The English Common Law lule that the testimony of 
a single w iiness is not sufiicitnt to sustain an indictment 
for perjuiy is not a safe guide ft)i the Indian Courts 
which aie bound by the statute law. Undei S. 134 of 
the Evidence Act, no particiihu number of witnesses is 
re(|aitcd in any case for the proof <.)f any fact. This 
rule applies to a prosecution for an oflence under S. 193, 
I. F. Code. {A'cnda/l, J.) ARJIJN vSingH 21 KMPEROR 
53 All. 598 - 1 R. 1931 All. 402 (2) = 131 I C. 694 
(2) -32 Cr.L.J. 780 = 12 L.R. 50 (Cr.) = 1931 Cr.C. 
618 = A.I R. 1931 All. 362. 

S. 134 — Scope — Conviction based solely on evi- 
dence of complainant' — Validity of. 

It is not correct to say that in no case .should a con- 
viction be given on the atiength of the testimony of a 
single witness. It is the function of a Judge to arrive at 
a tiecision in civil or criminal casts, by evi- 

dence and nut by counting the number of witnesses^ exa- 
mined b> a pally. It is the quality and not the quantity 
of the evidence that ought to influence the decision of a 
case and it is upon this fundamental maxim that S. l34 
ot the Evidence Act is based. It follows therefore that 
the testimony of a single witness, if believed, is sufficient 
to prove or disprove any fact and there is nothing in 
law to feltei the cliscitlKm of the Judge in this respect, 
Ea( h case has to be judged according to its own peculiar 
ciicumstances and a conviction upon the statement of 
the complainant alone cannot be said to be illegal. 
{Mahadtvayya, O. C. J.) NANJA r^. GOVERNMKNl OF 
Mysore. 11 Mye.L J. 468 = 39 Mys, H C R. 141. 

S 135 — Cl OSS examination of prosecution 2 vtt- 
nesses — Ordti — Pleader of accused desiring to cross- 
! examine 7vtintss befote cofnpltiuuini — J*rocedure. 

Where at the trial the prosei ution witnesses who had 
! been summoned were present in Court as also the com- 
; plainant and though the accused for certain reasons of 
' his own wanlc-tl to cio>s examine the wi'nesses before 
the complainant, the Court insisted on the complainant 
I being examined first on the ground that his state of 
I health necessitated that course. 

j Held, that the Magistrate should have acceded to the 
rerjuest of the pleader of the accused and directed the 
cross examination of the witnesses before the complain- 
ant. {Panckndge ami Patterson, J J.) MOOSA IlAJI 
Abdul Shakoor Emperor. I.R. 1933 Cal. 
274 = 142 IC. 479-34 CrLJ 347 = 37 C W.N. 
288=1933 Cr.C 235 = AIR 1933 Cal. 189. 

[D. 1934 N. 209 (211).] 

S. 135- of examination— Witnesses sum- 
moned for de novo trial — Cr. P. Code, S. 350. 

Wheie the witnesses are not summoned at the inst- 
ance of the accused for cros.s-examination, but are sum- 
moned foi examination in a de novo trial, the order in 
which these witnesses are to be examined in chief rests 
at the discretion of the prosecution. A.I.K. 1933 Cal. 
189, Dist {Grille, J.c.) SHUKH IBRAHIM z;. EM- 
PEROR. 152 1.0.236 = 36 Cr.L J. 41 =7 R.N. 80 = 
1934 Cr.C 980 = A.I.R. 1934 Nag. 209. 

S. 135 — Witness present during examination of 

previous 2 mtness — Power of Court to exclude the witness 
—C. P. Code, S. 151. 

The universal practice in the Court, in India is that 
witnesses should be called in one by one and that no 
witness who is to give evidence should be present when 
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the deposition of a previous witness is being taken. 
S. 135 of the Evidence Act does not state what the Court 
is to do in case its directions for the order in which wit- 
nesses should appear are broken. There is, however, 
power for this purpose in S. I5l, C. I*. Code. The pre- 
sence of a witness during the examination of the previous 
witness may well be termed an abu^e of the process of 
the Court and tiierefore under S. I5l, the Court has in- 
herent power to prevent that abuse by ordeiing that that 
witness should n<>t be heard, J.) l.ALMANI 

7^ liKjAi Ram Chaudhaki. 1934 A.LJ. 750-^152 
10. 30-7 R.A. 313-3 A W.R. 790-A.I.R. 1934 
All. 840. 

— ■ — 3. 136 — Documentary evidence — Question of ad- 
missibiltty — Decision necessary before affittn^ seal of 
Court. 

There are two stages relating to docuinents. One is 
the stage when all the document', on which the parties 
rely are filed by them in Court. The next stage is when 
the documents are proved and formally tendered in evi- 
dence, It is at this later stage that the Court has to 
decide whether they should be admitted or rejected. If 
they are admitted and proved, then the seal of the Court 
is put on them giving cei tain details laid down by law, 
otherwise the document are returned to the pai ty who 
pioduccd them wnth an endorsement thereon to that 
effect. It is not a proper procedure to pul the seal of 
the Court imine<liately the document is filed into Court. 
\fat IaiI, /.) RACHHIR SaKAN V RaM ('HANl)kR. 
13 Lah. 126 -=I.R. 1931 Lah. 593- 32 P.L R 482- 
132 I.O. 481 = A.I R. 1931 Lah. 546. 

- 3 ^ 137 — Dnfimshed tcHtmony udten admissible. 

No general rule can be laid down m respect of un- 
finished testimony. If it is substantially complete and 
the witness i-. prevented by sickness or de.itli or other 
causes (mentioned in S. 33) from tiiiishing his testimony, 
vtvi voce or by deposition, it ought not to be 
rejected end rely. Hut if not so far advanced as to be 
substantially complete, it must he rejected. {Tek Chanda 

/) Diwan SiNt'.K V. Kmpkkok. I R. 1933 Lah 
441-34 Cr.L.J. 735 - 34 P.LR. 719 144 I C. 331- 
1933 Cr.C. 819 A I R. 1933 Lah. 561. 

— — 'S I mission by party hi previous proceed- 

inff—i'^fode of u^e. 

An admission made by a party in a previous proceed- 
ing must be put to that jiarty uniler S. 145 before it is 
used against him in a subsequent case. {Abdul Rashid, 
/) Daulat Shah t/ Hishan Das. 1541.0.662 = 
7 R.L 588 -=^A.I.R. 1934 Lah. 750. 

-3. 145 — Deposition of witness — Contradiction — 

Duty ot Court to afford opportunity to explain. 

Per Ai^ha Haidar, / —It is not the duty of a Court 
of justice to scrutim/c the evidence wdiicli a witnes-, has 
given on oath betore the(!ourt and to compare it with 
some previous statement of his and then to try to find 
out if there are iny discicpancies betw’een the two with 
a view to disci edit him. It is unfair to the witness to 
seek to discredit him by referring to statements which 
he has made on some pievii'us occasion without point- 
edly drawing his attention to them and giving him an 
opportunity of explaining them. {Harrison and Acfha 
J/atdar,//.) M \HLA SlNCJH 7^. EmPKROR. I R 1931 
Lah. 282-130 1.0. 410 -^32 P.L.R. 259 = 32 Cr.L.J. 
622 = 1931 Cr.C. 102 = A.I.R. 1931 Lah. 38. 

S. 145 — Document used to contradict witness — 

Mode of use. 

A document which is used to contradict a witness 
must be put to the witnesses. Simply becavise the wit- 
ne.ss does not go into the witness-box, the Court is not 
entitled to break ^he law and admit such document. 
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(JVort, J.) Gajadhar Tewari V. Nand Lal. 150 
1.0 841 = 7 R.P. 23 --A.I.R. 1934 Pat. 66 (2). 

S. 146 — Effect — Prior statement of witness used 

i n corroborati on — Permt ssi hility. 

The provisions of S. 145 relate to cross-examination 
as to previous statements in writing but does not militate 
in any w'ay against such previous statements being used 
by way of corroboration of statements put in under 
S. 288, Cr. l\ Code, which aie substantive evidence in 
the case before the Court of Sessions. [Guha and 
Bartley^ J J.') MaNARALI V. EMPEROR. 60 Cal. 1339 
= 1471.0. 1203 = 6 R.C. 411 = 35 Cr.L.J. 567 = 37 
C.W.N. 1066 = 58 C.L.J. 66 = 1934 Cr.C. 169=A.I.B. 
1934 Cal 124. 

3. 145-A ormer statements of witness — Mode of 

use. 

It is an elementary rule of evidence that if former 
statements made by a witness are to be used for the 
purposes of contradiction, he must be confronted with 
those statements and be given an opportunity of explain- 
ing any apparent discrepancies. So also, only those 
portions of the statements with which he has been 
confronted should be proved or relied upon for the 
purpose of contradiction. {Middleton, J.C. and Almond^ 
A.J.C.) Govern.ment Advocatk V. Mhoaddar 
Shah. 158 I.O. 974 = 1935 Cr.C. 1118-=A.I.R. 1935 
Pesh. 148. 

— — S. X^b—Non compliance with — Effect of- 

In the civil case of damages for false and malicious 
prosecution, the statemenis made by various witnesses 
at the tiial were compared with the statements which 
they had made in the criminal proceedings, but the pro- 
visions of S. Evidence Act, weie entirely ignored. 
The statements made m the criminal trial w*eio not pro- 
perly proved, and the witnesses did not have their atten- 
tion drawn in cruss-exftrninaiion to the jinrticular points 
in which tlieir evidence in the livil trials differed from 
the statements which they had inatle in giving evidence 
befoie the Magi^tiate. 

IJeld^ that the trial has been conducted wiongly 
throughout and that the case .should be re-tried ab initio, 
{Ba^nifcy, f) ABDUL GaKOOR r>. KALICHARAN. 

152 I.C. 425 = 7 R.R. 155 = A.LR. 1934 Rang. 273. 

-S. 145 — Non cnmplianie 7oiih — Testimony in 

Court and statement durins[ investigation — Disparity 
between — l/alue of testimony. 

The statement of a witness lecorded by tlie investigat- 
ing police-r/(ificer in his .special police diary is not evi- 
dence at all, nor is the iiive-tigaling police-officer bound 
to record in full all that a witne5»s may tell him. The 
statement of a witness tak-.n down by a police-officer in 
his diary cannot be utilised in the same way as the sworn 
testimony of a witness recorded by the romrnitting 
M.igi'strate. Where the Sessions Judge has not complied 
with the provisions of S. 145 of the Evidence Act, he is 
not justified in discrediting the testimony of the prose- 
cution witnesses on the ground that they made different 
statements before the thanadar in the course of the 
police investigation . {Sriimstava and Nanai'utty, J Jf) 
Emperor v. Sital. 6 R O. 488 = 148 I.C. 1059=35 
CrL.J. 843 -1934 Cr.C 680 = 11 O.W.N. 568-- A.I. 
R. 1934 Oudh 229. 

— — S 145 — Previous statement made by party — 
Mode of use. 

A previous statement made by a party cannot be 
made legal evidence in the case and used against him as 
an admission by merely filing an attested copy of that 
statement, without putting it to the party concerned. 
{Bhtde ana Dm Mahomed, J J ) SECRETARY OF 

State Akbar Shah. 155 I.O. 819 = 7 R.L. 771= 
A.I.B. 1934 Lah. 753. • 
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evidence act (1872), B. 145. 

S. 145 — Previous statement of witness tn wrttisis 

— Proof of , 

A previous s-tatement made by a witness in writing 
cannot be proved, if his attention was not called to j 
those paits of the writing, which are to be used for the 
purpose of contradicting him. (Bennett J .) SaMUEL ' 
JOHN V. Emperor. 160 1.C. 162 = 37 Cr.L J. 247 = 

8 R.A. 670 = 1935 A.WR. 1071-1936 A.Cr C. 222 
==1935 A.L.J. 1079 = 1935 Cr.0. 1181 = A.I.R. 1935 
All 935. 

Ss. 145 and 14:Q-~Qnestion to test veracity of 

witness — Letter alleged to kaite been iviitten by witness 
— Question relating to — Admissibility — Ptoptr custcdyt 
not necessary to be pt oved. 

There is nothing in the Evidence Act to show that a 
document, which is meant to contradict a witness or 
impeach his credit, must come from proper or legitimate 
custody. So a question to the prosecution w ilness in 
Cross-examination with reference to the contents of a 
latter alleged to have been written by him to another 
asking the latter to depose to a certain effect cannot Ije 
disallowed on the ground that it had not been proved to 
have come from proper custody. (Sub/iedar^ A.J>Cf) 
Emperor 7*. Kajaram. 6 I.R. (Nag.) 66 (1) = 146 
1.0. 83 = 36 Cr.L.J. 1162 = 16 N.L.J. 198 = 1934 Cr. 
C. 151 = A I R. 1934 Nag. 35. 

-S. Wfi— Statements of eye-zvitness to police— 

Contradiction of — Mode of — Cr, P^ Code^ S, 162. 

If in the course of a trial for murder the defence dis- 
covers that statements made in the police report and 
diary are untrue, the proper method of establishing it 
would be to apply for the copies of tho^e statements in 
accordance with the pocedure laid dow’n in S. 162 of the 
Cr. P. Code and then cross examine the witnesses who 
made those statements under S. 145 of the Evidence ' 
Act, If instead of adopting that course the <letence en- j 
deavoured to establish the point by asking the witness 
at the end of his cross-examination, whether he made 
the statement to the police, the question is not admis- 
sible under S. 162, Cr. P, Code. (Bennet and Bajpat^ 
//.) Ram Pharosey v. Emperor, 148 I.C, 913= 
36Cr.L J.762-6R.A 821 = 14 L.R. 184 (Or.). 

S. 145 — Statements of witnesses to Excise Ins^ 

pector — Usi of — Ri^ht of accused , 

The accused are not entitled to copies of statements , 
made by witnesses to the Inspector of Excise at his en- ' 
quiry but they are entitled to use the oiiginal statements ' 
under S, 145 of the Indian Evidence Act and the state- I 
ments should lie sent for under S. 94, Cr. W Code, if | 
they are requiied by the accused. (Lakshmana Raot J.) \ 
MICHAEL V. Emperor. 1933 M.W.N. 1270. 

Ss 146 and 157 — Statement made to headman 

— Admissibility, 

A headman cannot examine witnesses on oath in the 
course of an inquiry in a criminal case. The statement ^ 
made to headman ran only be used in the manner pro- ^ 
vided for in Ss. 145 and 157, Evidence Act. (Ba ^^ | 
y.) Ml CHOKE V. Emperor IR. 1933 Rang. 105 
= 144 1.0.369 = 34 Cr.L.J. 781 = 1933 Or.C. 644 = 
A.I R. 1933 Rang. 119. 

S 145 — Statement made to police by complainant 

different from that in complaint — Prior statement — 
Admissibility to contradict later statement in complaint. 
See Cr. P. CODE, S 154. 18 N.L.J. 289. 

"" S. 145 — Statements of witness to police — Admis- 
sibility, 

Statements made by a witness to the police in the 
course of the investigation of a case can never be used 
to corroborate the witness’s evidence; and if the written 
lecord of what a prosecution witness^ has said to the 
police is to be used to contradict him under S. 162, Cr.P. 


EVIDENCE ACT (1872), S. 146. 

Code, it must be proved and used in accordance with 
S. 145 of the ICvidence Act. The Court should not 
transgiess the provisions of S. 162 of the Cr. P. Code. 
(Beasley, CJ, and Reilly, Jf) NaRAYANA z/. EmpE- 
ROR. 66 Mad 231= 143 I.C. 46 = I.R. 1933 Mad. 261 
= 34CrL3. 481 = 1932 M W.N. 801 = 37 L.W. 220 
= 1933 Cr.C. 289 = A.I.R. 1933 Mad. 233. 

1 S Statement of witness to police — Contra- 

diction — PiOi-eiurc — Cr. P. Code, S, 162. 
j Whai is intended by S 145 of the Evidence Act is 
I that a witness should be infoimed of the part of his 
' statement which is to he usscil to contradict him and he 
should be given an opportunity of explaining what he 
meant by that poj tion of his ‘'tatenient. Where a wit- 
ness had made a long statement to the police and the 
I only question put to him by the defence was whether a 
paiticular exhibit was his state . ent, it was quite impos- 
I sible for the witness to understand what portion of it 
1 would be used for contradicting him and the defence did 
I not adopt the proceduie itquired by law laid down by 
! S. 145 of the Evidence Act and by S. 162 of the Cr. P. 

I Code. {Bennet, J.) RaGHURAJ SiNGH v, EMPEROR. 
:152IC. 873 = 36CrLJ. 188 = 7 R. A. 406 (2) = 4 A. 
j W.R. 1 = 15 L R. 167 (Cr.) = 1934 Or C. 1258 = A.I.R. 
1934 All. 956. 

Ss. 146 and 156 — Statements of loitness to police- 

: officer ^ — Right to lOpy of. 

' Where it is sought to piove that the witness in the 
I box has been trying to improve his version upon what 
I he stated to the pollce-otticers on prior occasions, the 
I proper proceduie is for the Magistrate to summon the 
police-( ffirer to produce the originals of the statements 
said to have been made by the witness. The complain- 
ant is not entitled to have copies of them as a matter of 
right. The witness can be confionted with the originals 
and if he repudiates them, the officer may be examined 
and the statements proved. {Burn, /.) PaKKIRI 

Padayachi V. Emperor. 1933 M.W.N. 919. 

S. 145 — Statement of ivitness to police — Mode of 

use at inquiry or trial — Omnsious tn statement, tuhether 
can be relied on — Cr. P . Code, S, 162, 

A statement made by a witness to the Police in an 
investigation under S. 162 Cr, P. Code, cannot be used 
dining an inquiry or trial, in order to show that while 
giving evidence the witness has made assertions which 
he did not make when he was examined by the police. 
The statement may be used in the manner laid down by 
S. 145, Evidence Act, only to show’ that the witness is 
contradicting something he has sabl before A.I.R. 
1926 Pat. 20, Foil. (Burn, /.) PONNUSAMl CheiTI. 
In re. 66 Mad. 476 = I.R. 1933 Mad. 299 = 143 I.C. 
424 = 34 Cr L. J. 682 = 1933 M.W.N. 90 = 37 L.W. 441 
= 1933 Cr.C. 555 (2) = A.I.R. 1933 Mad. 372(2) = 
64 M.L. J. 619. 

S. 145 — Statements of witness before police and 

Magi strate — Contradiction - - Procedure, 

Where when a witness’s statement differed from his 
statement to the Magistrate, the method adopted was to 
call the attention of the witness to the discrepancy be- 
tw’een the two statements and to exhibit the deposition 
lecoided by the Magistrate to prove the discrepancy, 
Held, that the procedure was in accordance with 
S. 145. Practice in Patna Courts indicated. (Agarwala 
and Rowland, J J f) EMPEROR v. NaJIBUDDIN. 147 
1.0.142 = 6 R.P. 339 = 36CrL J. 379 = 14 Pat.L.T. 

I 543=1933 Cr.C. 1350 = A.I.R. 1933 Pat. 689. 

S, 146 — Witness — Cross-examination — Prior 

statement put for purpose of contradiction. 

The statement of the patwari that he heard the 
landlord say that a parjicular person had been admitted 
to tenancy can be used only for the purpose of contra- 



427 


428 


THE QUINQUENNIAL DIGEST. 1931—1935 


EVIDENCE ACT (1872), S. 148. 

dieting the landlord while he is beinp cross-examined, 
and not for the purpose of proving the tenancy itself. 

( Oakden , S. M. and Oppenhei rn , J.M,) S H KO PR AS A I > 
Lal V. GaOAR AHIR. 16 R.D. 110 = 12 L.R. 12 
(Rev.). 

— ■ ' S. Scope — Section, tf modified by S. 155 (3). 

Per Haidar, J. — S. 155, Cl. (3) does not render 
nugatory the clear and explicit piovisions of S. 145 and 
in fact takes for granted the existence ami binding effect 
of those provisions. {Dahp Stn^k, J on difference 
between Harmon and Ai^/ia Haidar, //.) MaHLA 
Singh v. Empkror. I R. 1931 Lah. 282 = 130 LC. 
410 = 32 Cr.L.J. 622-32 P.L.R. 259-1931 Cr.C. 
102 = A.I.R. 1931 Lah. 38. 

3. 164 — Applicability — Witness retracting state- ' 

ment, ' 

The power given by S 154 is a disci elionary one and 
will not be reviewed by the appellate Court, provided I 
there was some material on uhu.h such disci etion can be I 
exercised. The mere fact ho\vev(ir that a witness does I 
not adhere to or subserpiently makes a statement differ- i 
ent from his previous statement does not of itself justify ' 
the employment of the power given by S. l54. {Otter 
and Baguley, J/,) NGa NYEIN 7c EmpEROR. 11 
Rang. 4 = LR. 1933 Rang. 29- 142 I.C. 87 --=34 Cr.L. 
J. 286 = 1933 Cr.C. 452 - A.I.R. 1933 Rang. 67. 

FR. 30 N.L.R. 55 (57).] 

• S. Xb^—Contradicti ni by preiaons statement of 

witness - -Conditions of, 

A witness can, under S. 154, Evidence Act, be con- 
tradicted by his previous statements, but before that can 
be done, it must lie shown that the previous statements 
were really his voluntary statements. It they were not , 
voluntary, it may be that his present statements aie ! 
true. When it does not .ippear that the witness un- i 
expectedly turned hostile, it is not ii proper exeicise of ' 
discretion under S. 154 for the Judge to ail(»w him to be ■ 
cross-examined especially wdren the object of such cross i 
examination is to introduce his retracted confession in 
evidence. {Guka and Naftm Ah, J Jf) Nayeb Shan a 
7c Emperor 61 Cal. 399 = 38 C.W.N. 659 -152 I.C. 
44 - 7 R C. 225 (2) = 35 Cr.L.J. 1479 - 1934 Cr C. 929 
= A.I.R. 1934 Cal. 636. 

S. 154 —Evidence of hostile witness — Value — 

Principles applicable, 

(/) The evidence of a witness treated as ‘hostile’ need , 
not be rejected; (//) Such evidence n:ed not be rejected , 
so far as it is in favour of the party calling the witness; ' 
and {ill) It need not also be i ejected so far as it is in j 
favour of the opposite party. (Case law' elaborately dis- 
cussed.) {Rankin, C.J,, C, C, Chose, Puckland, Snhra- 
wanly and Cuming, /.) PROEULT.A KUMAR SaRKAR 
rc Emperor. 68 Cal. 1404 = I.R. 1931 Cal. 463 = 
32 Cr.L.J. 768 - 35 C.W.N. 731 = 131 1 C 575 - 63 C. 
LJ. 427 = 1931 Cr.C. 497= A.I.R. 1931 Cal. 401 
(r.B.). 

— S. 164 — Hostile" — Meaning— Leave to cross- 
examine — Veracity of witness. 

In order to obtain leave to cross-examine, alt that is 
necessary is that the witness’s testimony should have 
been adverse to the party calling him and that the value 
of the witness’s testimony is to be judged in the light of 
the lesults of such cross-examination. It is unreasonable 
that the good or bad faith of a witness instead of being 
judged by the test of cross-examination should be held 
to be prejudged by the mere fact that cross-examination 
is permitted. Meaning of the word ‘hostile* di.scussed. 
{Dhivle and Rcnoland, JJ) EMPEROR v, HaRADHAN. 
6I.R. (Pat.) 310 (2) = 36 Cr.L.J. 240 = 146 I.C. 993 
(2) = 14 Pat.L T. 494 = 1933 Cr.C. 1166 = A.I.R. 1933 
Pat. 517. • 


EVIDENCE ACT (1872), S. 164, 

S. 154 — Hostile witness — C ross^examination of 

— Discretion of Court — Principles governing, 

; The right to permit cross-examination is one for the 
! discretion of the (^^urt, and the discretion has to be 
i exercised judicially and is not confined to those cases 
i only where the witness is simple enough to display an 
; obviously hostile attitude. Further it is impossible to 
. expect direct evidence that a witness has been wron over, 

I but where he makes a statement in favour of the accused 
directly contrary to a previous statement against the 
acLU'-cd, it miy be reasonably inferred that he has been 
won over and it is desirable that his veia(Tty should be 
tested by rros‘-examination. {Pollock, A. J C f) MOHAN 
Han JAR! V. Empkror. 30 N L.R. 65 = 147 I C. 1122 
-6RN. 159 = 35 Cr.L.J 577- 1933 CrC. 1577 = A. 

I. R. 1933 Nag. 384. 

Ss 154 and 155 — Hostile witness — Cross-exami- 
nation by party summoning witness — Permission of 
Court, if necessary. 

Before a party calling a witness can cross examine 
him, it is not nece*?«ary that the w'itness should fiist of all 
be (leclarcfl hostile. In this respect S. l54 of the Indian 
Evidence Act gives an unqualified discretion to the 
Judge quite apart from any question of the hostility or 
other\\ise of the witness. It is, how'ever, necessary 
behire the procedure of S. 154 can be adi>pted, either for 
permission ol the Court to be obtained or for it to be 
given by the (’ouit without its being sought. Such per- 
mission should he signified, if not in words, by some 
other action of the Court indicating its permission 
during the rross-examin Uion of the witnes.s by the party 
calling him. {Headey, C.J. and Corniih, J.) AMMA- 
THAYAK AMMAL V THE OFEICIAL AS.SIGNEE OF 
Madras. 56 Mad 7 = I.R. 1933 Mad. 464=144 
IC 629-37L W. 233 = A.IR. 1933 Mad. 137 = 64 
M.L.J. 208. 

S. 164 — Hostile "Witness — Discretion of Court, 

The discretion allow'ed by S. 154, Evidence Act, 
should not be exerci'-ed without suHicient leason, and 
the reason should be stated; because, by offering a wit- 
ne.ss, a paity is held to recommend him as worthy of 
riedenre, and so it is not in general open to him to test 
; the witne^s’s credit or impeai'h his tiuthfulness. 

' {/Mahomed Noor and Lithy, J J.) PhMPEROR v. SUAR 
Gola. 7 R.P. 289 -152 I C 1021 = 36 Cr L J 262-= 
1934 Cr.C. 1189 = 16 Pat L.T. 95 = A.IR. 1934 Pat. 
533. 

S. 154 — Hostile Witness —Pennisdon to cross- 

examine — Pri nc tpl es governi ng. 

The circumstances in wdiich a witness may be cross- 
, examined by the party calling him are not laid dow’n in 
i S, l54, which leaves the matter entirely to the discretion 
I of the Court. The mischief begins w’htm the grant of 
1 permission it.self is consideied to be equivalent to an 
adjudication or to an expression of opinion by the Court 
j adver.se to the veiacity of the wdtnes'-, instead of being 
j treated merely as a permission to test the veracity of a 
witness, a pei mission wdiich c'an hardly be refused when 
! any witness called by the prosecution makes an unexpect- 
I ed statement adveise to the case of the prosecution. 
I {Rcrwland, /) SaCHCHIDANAND PraSAD v. EM- 
PEROR. 6 I.R. (Pat.) 130 = 144 I C. 936-34 Cr.L. 

J. 892=14Pat.L.T. 680-1933 Cr.C. 1030 = A.I.R. 
1933 Pat. 488. 

S. 154 — Hodtle witness — IVho is. 

The mere fact that a witness befoie <he Sessions Court 
make statements, relating to a part of the prosecution 
case different from that made liy him before the com- 
I mitting Magistratti does not necessarily make him a 
1 hostile witness. {Guha and Naum Ah, JJ,) NaYEB 



429 


CIVIL, CRIMINAL AND REVENUE. 


430 


EVIDENCE ACT (1872). S. 154. 

SHANA z/. Emperor. 61 Cal. 399 = 38 C.W.N. 659= i 
152 1.C. 44 = 7 R.C. 225 (2) = 35 Cr.L.J. 1479 = 1934 
€r.C. 929 = A.I.R. 1934 Cal. 636. 

. 3 ^ 3 ^ 54 . — iloitile ivitmss — Witness discredited on 
one point — p/vnience whether can he taken into account 
on another Point, 

Where a witness turns hostile and is rross-examined 
by the party calling liitn, the evidence of such a witness 
need not be rejected in toto. It is a question for the 
Judge to decide whether in spite of the witness having 
been discredited on one point his tesinnony niay be 
considered on another. {^HcasUy, C.J , and Cornish^ /.) 
AMMATHAYAR AMMAL7^THK OkMCIAL ASSIGNEE 
OK Madras. 56 Mad. 7= I R. 1933 Mad. 464- 144 
I.C. 629-37 L W. 233 = A.I R. 1933 Mad. 137 -64 
M.L.J. 208. 

— — S. 154 — Witness^ when hostile — Discretion of 
Court, 

* Under S. l54 the Court may in its discreti -ni peimit , 
■the person who calls a Witney'S to put any questions to 
him which might be put in cross-examination by the : 
adverse party. The section does n<Jt lay down that a 
witness must be declared hos tile l)efore he can be cross- 
examined and It loaves the matter entirely in the discre- 
tion of the Court. {^Pollock, A./.C.) MOHAN BaN- 
jari V, Emperor. 30 N.L.R. 55 = 147 I.C 1122=6 
RN. 159 = 35 Cr.LJ. 577 = 1933 Cr.C. 1577 = A.I.R. 
1933 Nag. 384. 

— — Ss. 165 and 25 — Confession of accomplice to 
Kxetse Officer — Maker ex.imineU as7aitne\s — Use of toil' 
fession, 

A confession by an accomplice to an Ex( ise Officer 
is inadmissible as a piece of substantive evkience a.s 
against the other accused, even if the latter had been 
tried along with the maker and a fortiori that it is in- 
admissible as a piece of suhstantivi* evidence in a 
separate proceeding against the other accused. Hut 
where the maker is examined as a witness <m behalf of 
the other accused, it is admissible for the purpose of 
impeaching his credit in respect of the later statement 
made by him in his evidence in <a)urt, under tlie provi- 
sions of S. 155. {Patterson and Ou/i a, J /.) KEKATALI 
2 .. KMPEKOK. 61 Cal. 967-- 150 I 0. 980 (2) = 7 R.C. 
49 = 35 Cr.L.J. 1178 -38 C.W.N, 1005 = 1934 Cr-C. 
905 = A.IR. 1934 Cal. 616. 

S. 156— of S, 162 (1), Cr. Pj Code. \ 

S. 162 (1), Cr. P. ('ode, nioclifie-. S. 1 55. So far as 
the latter section permits the prosecution to impe.ich the 
credit of his own vvitness by pi oof of a former state- 
ment made to an investigating olficer and inconsistent 
with the testimony of the witness given at the trial, it is 
by implication repealetl by S. 162 (1). {Aftarwula and 
Rowland, //.) EMPEROR v, NAJIBUDDIN. 147 I 0. 
142 = 6 R.P. 339 = 35 Cr.LJ. 379 = 14 Pat,L.T. 543 
= 1933 Cr.C. 1350 = A.I.R. 1933 Pat. 589. i 

— — S. 165 — Previous stahment — Use for purpose of \ 
cant rad tc it on — Proced n re. 

If a party wants to rely on a previous statement of a 
person who has gone into the witness-box, in order to ! 
contradict him, it is the duty of such peison to put that ' 
statement to the party or the witness and to give him j 
an opportunity to explain it. {Mukerft and Young, 
J J.) Amrit Kunwar z/. Gur Charan Singh. 6 
RA. 503=147 I.C. 691 = 3 A. W.R. 11= A.I.R. 1934 
AU. 226. 

— Ss. 155 and 167 — Scope — Test identification 
during police inve&tigation—Evidence of— Admissibility. 

CR. P. CODE, S. 162. 39 C.W.N. 488 = 1935 
Cr.C. 462 = A.IR. 1935 Cal 311. 

S. 166 (3)— Effect — Provisions of S , 145, if 

tnodified. 


EVIDENCE ACT (1872), S. 167. 

Per A^ha Haidar, J . — S. 155, Cl. (3) does not render 
nugatory the clear and explicit provisions of S. 145 and 
ill fact takes for granted the existence and binding 
effect of those provisions. {Dalip Singh, J., on 
difference between Harrison and Acha Haidar, J J,') 

Mahla Singh v. Emperor. I.R. 1931 Lah. 282 = 
130 I.C. 410 = 32 Cr L. J. 522 = 32 P.L R. 259 = 1931 
Cr.C. 102 -A.I.R. 1931 Lah. 38. 

S. 155 (3) — Piye soilnesses — Credibility of evid- 
ence — Contradiction by testimony of other proicctitton 
witnesses. 

Where two accused are alleged to have strangled a 
person to death and some of the prosecution witnesses 
say that the eye witnesses at the spot immediately after 
the offence was committed did not implicate one of the 
accjsetl as having helpeci to strangle (he deceased, their 
evidence can be used under S. 155 (3) to impeach the 
credit of the eye-witnesses. {Addison and Coldstream^ 
//.) Nanak 7c Emperor. I R. 1931 Lah. 967 = 
134 I.C. 583 = 32 Cr.LJ. 1206=1931 Cr.C. 309-= 
A.IR. 1931 Lah. 189. 

— — S 165(4) — General immorality — Evidence of — 
Mature of 

The sub-section refeis to such evidence as that her 
general reputation was that of a prostitute or that she 
had the general reputation of going about and coinmit- 
ling immoial acts with a number of men. It is not 
I enough to show’ tliat she run aw’ay with a man once or 
; twice, or that sluj had on specific occasions ilone some- 
: thing immoral. {Lort Wtlliams and Malltk, /J.) 
■ Wahid Aij p. Emperor. I.R. 1932 Cal. 464 = 138 
i I.C . 373 = 33 Cr L J. 604 = 36 C.W.N. 356 = 1932 Cr. 

I C. 498 = A.I.R. 1932 Cal. 623. 

I S. 157— Dispute as to title— Statement of witness 

' — Recti il of boundaries in document not 
— Admissibility, 

; Where in a dispute about the ow’nership of a piece of 
' land, the lower Couit granted the plaintiff a decree on 
i the strength of the statement made by a witness on the 
' box which was corroborated by a lecital in a moitgage 
I bond between two strangers to the suit about the bouii- 
: claries of the suit property, 

I /AV(/, that such recital was not evidence and as the 
; document vvas ncjt produced by that witness, his testi- 
! mony could not be relied on. 8 I. ah. 651, Foil.; A.I.R. 
1927 Cal. 230, Dist. {Broadway, J.) RAM IMSz'. MaY.A 
niTTA. 6IR. (Lah.) 181-146 I.C. 192 --34 P.L.R 
917. 

S. 157— Effect of S. 162 (1), Cr, P. Code, 

S. 162 (1), C'r. I\ (Jode, by enacting that no statement 
made to a police-officer nor any record thereof shall be 
used “ for an> purpose at any enquiry or trial” repeals 
by implication S. 157 of the Evkience Act so far as 
concerns statements made by a police-officer in the 
course of an investigation. {A^arzvala and Rmvland, 
//.) E.MPEROR z/. NAJIBUDDIN. 147 I.C. 142=6 
R.P. 339 = 36 Cr L J. 379 = 14 Pat.L.T. 543 = 1933 
Cr.C. 1350 = A.I.R. 1933 Pat. 689. 

S, 167 — E'lrst information report — Admisst 

bility of. 

The first information report is not a substantive 
piece of evidence. It can be used merely by way 
corroboration or contradiction and not any further. It 
is inadmissible for proving that the facts stated therein 
are correct. It cannot be used to contradict other 
wiinesses who are unanimous on a particular fact. 23 
A.L.J. 14; A.I.R. 1930 M. 632 and A.I.R. 1928 Lah 
507, Ref. {Rnza and Ktsch, //.) GaJADHAR v. 
Emperor. 7 Luck. 552= I.R. 1932 Oudh 195 = 137 
I.C. 79 = 33 Cr.L.J. 881 = 9 O.W.N. 32 = 1932 Cr.C. 
162= A.IR. 1932 Oudh 99. 

[Rel. 30 N.L.R. 262 (264).] 
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S. 157 — Recital as to boundaries— Corroborative 

evidence, 

A recital regarding boui'daries in a document executed 
between strangers to tbe suit relating to lands adjoining [ 
the suit lands and in which the suit land is referred as a i 
boundary is not adnii‘'sil:)le under S. 13 but may be ad* | 
niissible if the executant is called and deposes to the | 
boundary, to corroborate him under S. 157, or if he is | 
dead, under S. 32. {Dhavle, J,) KamnandaN PRASAD ' 
7 A l.AbRV Tilakdhaki Lal. 6 I.E. (Pat.) 216= 
145 I.C. 944 (2) = AJ.R. 1933 Pat. 636. 

3. 157 — Scope — Former statement admitted 

uncler--Use of as '•ubstantive evidence — -l.tLMbty. See 
Cr. P. Code, S. 164. 152 I.C. 832 = A;I,R. 1936 
Pat. 19. 

S. 157 — Statements as to cause oi death — Evi^ 

dentia>y value. 

Where a girl who had mixed aconite in cooked food 
and sei ved the same on her near lelatives, two of whom 
died, was granted a paidoii and she made statements 
Ijefore the doctor and the Magistrate as to the drcuni* 
stamps under whi( h the aconite was administered, 

Jleld^ that her statements were admissible in evidence 
under S. l57. {Rankin, C.J,, Mulltck and Guha. JJ.) 
EMPKROK 7/. AMODE ALI SIKDAR. 58 Cal 1228- 
I.R. 3931CaL 896(2)-33CrLJ. 79 = 134 10. 896 
(2) = 36 C.W.N. 573 = 1931 Cr.C. 1021- A.I.R. 1931 j 
Cal. 767. 1 

‘S. 167 — Statement made to headman — Admissi- 
bility, 

A beaclrnan cannot examine witnesses on oath in the 
course of an irujuiry in a criminal case. The statement 
made to headinan can only be used in the manner pro- 
vided for in Ss. 145 and l57, Evidence Act. {Ra U^J.) 
Ml Choke v. Kmperok. I.R. 1933 Rang. 106=144 
I.C. 369 = 34CrL.J. 781 = 1933 Cr.C. 644= A.I.R. 
1933 Rang. 119. 

S. Vbll— Statement said to have been made by A 

to H — A examined as witness — No question to A about 
the statement — Statement of A to H ts inadmissible. 

Where a person has been examined as a witness, a 
statement said to have been made by him to anothei is 
not admissible when no question is put to the witness as 
to whether the particular statement had been made to 
such other person. {Ferrers, J.C. and Aston, A.J.C.) 
Mksri t. Emperor. 1934 Cr.C. 826-161 1 0. 437- 
7 R.S, 62 = 36 Cr L J. 1332 = A.I.R 1934 Sind 100 

-S. 167 — Statement of witness before committing 

Magistrate admitted under S. 288, Cr, P, Code — Coiro 
boration— Statements under S. 164 — Admissibility. See 
Ck. P. Code, S. 164. 16 Pat.L T. 730. 
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dence Act. Under S. l58, even prior statements of 
deceased persons can be admitted both for contradiction 
and corroboration, {Ramesam and Cornish-, JJ^ 
SUDARSANA KAO V. SEETHARAMAMMA, 1933 M. 

W N. 1148. 

Ss. 169 and 1^0— AppheahtUty - Dymy declara- 
tion — Reference by witness — PermtssibAiiy. 

If it is merely a question of a man refreshing his 
memory, the document itself is not tendered in evidence 
and the witness merely gives evidence in the ordinary 
way after reading what has been written. To such a 
case S. l59 applies. But w'here the witness says in so 
many words that he does nut recollect the facts recorded 
by him in the statement but is sure that they w^ere cor- 
rectly recorded, then S. 160 applies and the document 
itself may be tendered in evidence. In either c.ise the 
fact that the declaration was not read over to the depo- 
I nent and admitted by law to be correct does not affect 
the admissibility of the record, though where such a 
' procedure has been adopted, it would certainly enhance 
I the value of the statement. 7 I.ah. 91, Ref. to. {Beas- 
ley, C .J. and Walsh, J.) Kri.SHNAPPA NAICKER V, 
Emperor 54 Mad. 678-1931 M.WN. 167 = 135 
; I.C. 337 = 33 Cr.L.J. 116 = 1 R. 1932 Mad. 81 = 33 
L.W 348 = 1931 Cr C. 478 = A.I.R. 1931 Mad. 430 = 
60 M.L J 404. 

S. 159 — Horoscope^ Admissibility. 

A horoscoj)e is admissible in evidence in the proof of 
age, and though it may not be relied on as a probative 
document in itself, it can be used by a witness for the 
purpose of refreshing his memory under S. 159 {Maha- 
devayya, C.J. and Shankaranarayana Rao, / ) LAS 

Baba 7/ Government of Mysore. 12 MysL.J. 
133=39 MysHCR. 406. 

Ss. 169 and 161 — Panchnamas containing con- 
fession, herw to be used. 

No doubt an entry in any public record stating a rele- 
[ vant fact and made by a public servant in the discharge 
I of his official duty, or by any ether person in perform- 
I ance of the duty specially enjoined by the law’ is itself 
a relevant fact. But where panchnamas contain con- 
fession which cannot be given rn evidence because of S. 
26, the proper way of dealing with a panchnama con- 
taining such an entry is to place it into the hands of a 
witness and to allow him to use it to refresh his money. 
Ifhefindsiu it anything of which evidence can lawfully 
be given, he may give such evidence in the ordinary way; 
but the document itself should be excluded. 11 I.C. 613; 
5 S.L.R. 31 ; 4 S I..K. 38 and 10 S.L K. 7, Kel. on. 

I {Ferrers, J.C. and Aston, A.J C ) BaLOCH PiRWAbI 
I 7c Emperor. 6 I.R. (Sind) 8 = 144 I C. 772 = 34 
Cr L.J. 848 = 1933 Cr.C. 722= A.I.R. 1333 Sind 220. 


Ss. 168 and 159 — List of stolen things given by ' 

informant- -Admissthiltiy of. 

Per C oldst ream , J . — A li^t of the stolen things given 
to supplement the first information report i.s admissible 
and can be referred to under S. 158 and proved under 
S, l59, Evidence Act. The fact that a copy of such a 
list had been given to the Police would not affect the 
admissibility of the informant^ list. {Abdul Qadir, J , 
on difference between Coldstream and Jat J.al, J y.) 
AMRiT t.al ?/. Emperor. 1481.0. 400 - 6 R.L. 550 
= 36 CrL.J. 664 = 1933 Cr.C. 1603 -A.I.R. 1933 
Lah. 987. 

■ Ss. 168, 32 (7) and 33 — Will — Deceased attes- 

tors — Statement before Sub-Registrar — Admissibility 
of. 

Statement made before the Sub- Registrar by the 
deceased attestors to a will are admissible under S. 32 
(7) taken with S. ]|S8, but not under S. 33 of the Evi- 


——Ss. 169 and 1^0— Police investigation— Admis- 
sions made by accused in presence of Magistrate — Memo- 
randum made by Magisti ate —Oral evidence of Magis- 
trate— Admissibility of— Use cf memo*'andum — Petmis- 
sibility 

Where during the investigation of a criminal case, a 
Magrstrate is associated with the investigating officer, 
and in the presence of such Magistrate the accused 
points out places alleged to be connected with the crime 
and makes admissions which do not lead to the discovery 
of any fact and the Magistrate does not record the 
admissions in accordance with the provisions of S. 164 
of the Code of Criminal Procedure, but makes a memo- 
randum of the conduct and admissions of the accused, 
the oral evidence of the Magistrate is admissible to 
prove the admissions of the accused. Ordinarily the 
written memorandivn of the Magistrate is not admissible 
though the Magistrate und^ the provisions of 5. l59 ofi 
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the Evidence Act can refresh his memory when under 
examination by refei ring to the memorandum. In such 
a case, the memorandum must be shown to the adverse 
party and the witness may be cross examined on it. 
Where the Magistrate has, however, no specific recollec- 
tion of the facts themselves but he is sure that the facts 
weie correctly recorded in the document he can testify to 
facts mentioned in his memorandum, and both the testi- 
mony of the witness and the contents of the memorandum 
are admissible under S. 160 of the Evidence Act, the two 
being the ecjuivalent of a present positive statement of 
the w'itness aOirming the truth of the memorandum. The 
fact that the Magistrate is empowered to record the con- 
fession of an accused jierson under S. 164 of the Cr. P. 
Code w’ould not affect the question of the admissibility 
of such evidence. {Addtson^ Coldstream and Jat Lai i 
y/.) Apdulla 7', Emperor. 14 Lah. 290=^6 I.R. ! 
(Lah.) 109 = 1451.0. 467-34 Cr.L.J. 1025 (2'> = 34 
F.lj.R. 612 = 1933 Cr.C. 902= A.I.R. 1933 Lah. 716 
(F.B.). 

■— — — S. 159 — IViirtess — Refreshivs^ memory, 

A witness who professes to prove something spoken | 
by another is expected to repeat in the witness-box what ■ 
the latter had actually slated. He can, of course, iefre.>h [ 
his memory by referring to any W’liting made or any j 
notes taken clown by him at the time when the speech I 
was made. He can also use such wiiting or note to 
corroborate his oral testimony. In some cases it is open 
to a witness merely to refer to a document and to say 
that it contains a correct statement of what happened 
in his presence but in that case he must depose that he 
is unable to state by memory what happened as owing 
to a lapse of time and othei circumstances he has 
forgotten it and further that he correctly lecorded it. 
(/u/ Lai,/.) jAOAN Nath lu'ihrava Emperor. I 
I.R. 1931 Lah. 934 = 134 I.C. 486 = 32 Cr.L.J, 1172 
= 1932 Cr.C. 17 = A.I.R. 1932 Lah. 7. 

— Ss. 160 and 159 — Applicability — Dying declara- 
tion— Reference by witnesses— Pernii.ssibility. 
Evidence ACT, Ss. 159 and 160 54 Mad. 678 = 

60 M.L. J. 404. 

S. 162. Evidence Act (1872), Ss, 123 

AND 124. ^ 

"S. 162— document — Claim of privilege — j 
Reasonableness — Decision of Court, | 

The privilege claimable in respect of official and con* | 
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stage of the case to call upon his opponent to produce- 
the document and use it or not as he sees fit. So the 
failure of the accused to produce certain documents for 
the inspection of the complainant does not deprive him 
of the right to u^e those documents as material for his 
defence or to put them to the complainant in cross- 
examination. {Pauckridge and A/.C, GAose, //.) 

Sham Das Kapur v. Emperor. 142 LO. 67 = 1 B. 
1933 Cal. 214 = 84 Cr.L.J. 283 = 36 C.W.N. 1127 = 
1933 Cr.C. 108 = A.I.R. 1933 Cal. 66. 

S. 165~Ofi;ect. 

Under S. 165 the Court cannot cider the production 
by a party of any document tir thing, no matter how 
irrelevant, into Couit, unless the olijci t of the order is to 
obtain ‘indicative evidence* which may lead to discovery 
of relevant evidence or to ol)tain pioof of any 
relevant fact in any matter then before the (’curt. 
{Fakenham IVatsh, J.) Krishna AYYAR v HaUA- 
KRISHNA Ayyar. 67 Mad 635=6 R.M. 483=148 
IC. 79=39 L.W.179=A.I.R. 1934 Mad. 199(2) = 
66 M.L.J. 498. 

S. 166 — Potver of Judge under — Mode of exer- 

t tse. 

The power of the Judge under S. 165 of the Evidence 
Act cannot be exercised for the purpose of introducing 
evidence in contravention of the law', namely, S. 162, 
Cr. P. Code. 42 (J.L.J. 528, Kel. on. (Lort iVilltams 
and S.K. Ghose, JJ.) KaHIJADDI v. KmpEROR, 
68 Cal 1009 = 35 OWN. 317= I.R. 1931 Cal. 543 = 
1321.0. 169 = 32 Cr.L.J. 841 = 1931 Cr.C. 258 = 
A.I B. 1931 Cal. 189. 

S. 166 — Porver nndep — Mode of exercise. 

The power under S. 165 should not be used for the 
purpose of eliciting what the law expressly and deliber- 
ately forbids being admitted. For instance it should 
not be used for pioving a confession made to the police 
which is shut out by S. 23 of the Evidence Act or a 
confession made while in police custody exe:pt as men- 
tioned in S 27. Nor should it l)e used for eliciting a 
I statement w'hich S. 162, Cr, P, Code, expressly forbids 
i from being u.sed for any purpose at any enquiry or trial 
I In respect of any offence under investigation at the time 
when such .statement was made. (IValler and Krisbnan 
Pandalai. JJ.) PULLAMMA v. EMPEROR. 1932 
M.W.N. 625. 


fidential documents is a narrow one and is based on the 
principle that the information contained inofficial docu- 
ments cannot be di^closed wdiere the disclosure w'ould 
not be in public interest. The circumstance that the 
documents are confidential or official is by itself no 
reason for their non-produciion and the Court is always 
entitled to summon tlieni and to examine how' far the 
privilege claimed is reasonable and is justified. {Shan- 
karanarayapi Rao. J.) KARIGOWDA v GOVERNMENT 
OF MYSORE. 11 Mys.L.J. 171. 


: S. 167 — Acceptance of inadmissible evidence— No 

; ground for new trial, if other evidence available to sup- 
j port finding, 

I The acceptance of inadmissible evidence is not a 
! ground to set aside a judgment or grant a new trial, if 
j there is other evidence upon which the finding could be 
1 arrived at. And the High Court can in second appeal 
see whether there is such other evidence justifying the 
decision, and if there is such evidence, it cannot order a 
new trial. {Wort, J.) GajADHAR Tfiv^ari v, NaND 


Applicability, I Lal. 150 I.C. 841 = 7 B.P. 23 = A.I.B. 1934 Pat. 

Panckrtdge, J. — “I am by no means convinced that j (2). 


S. 164 applies to criminal proceedings’*. (^Panckrtdge 
and M,C. Ghose, JJ ) SHAM DaS Kapur v, EMPK- 
ROr. 142 1.0. 67 = LB. 1933 Cal 214 = 34 Cr.LJ. 
283 = 36 C.W.N. 1127 = 1933 Cr.C. 108 = A.I.B. 1933 
Cal. 65, 

— S. 164 — Failure of accused to produce documents 
for inspection — Effect of — Right to use in defence, 

S. 164 does not contemplate the production of docu- 
ments for inspection. What it contemplates is that one 
party should call upon another — in Court-— to produce a 
document of which the first party l^as given the other 
notice to produce. It does nqt give him any right at any 


S. 167 — Admission of document without objection 

— Objection in must on that writer ivas not called — Main- 
tainabihty. 

A document was proved in the trial Court by a person 
W’ho had obtained it from the writer and admitted in 
evidence, without the writer being examined and no 
objection was raised to such admission. 

Held, the non-examination of the writer would not 
make it inadmis.sible and the objection in revision had 
no weight. {M, C. Chose, J,) LADURAM HirALAL v.. 
Secretary OK State. 163 1 0. 867=7 B.C. 404= 
59 O.L.J. 467 = A.Llbt. 1934 Cal. 134k, 


<4 D.— II— 28 
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S. 167 — Applicability — Case tried at High Court 

Criminal Sessions — Revieiv under Cl. 26, fitters Patent 
— SuOiciency of other ividence t<> support conviction, 

S. 167 of the hvideiiLC Art is applicable to a case tried 
by a jury at the High Court (’riniinal SeJssions and it is 
open to the fligh Court when exercising its power of 
review under C’l. 26 of the I.etters Patent to decide whe- 
ther the evidence properly received at the trial is suffi- i 
cient to '-ustain the conviction. {Cornish, Hum and 
/.ahdifnuna Rtio, y J.) RAMANUJA AlYANtiAR z/. KM- 
Pi RDR. 159 I.C. 240-42 L.W. 140-37 Cr.L J. 64 
-8R.M. 476 1936 M.WN. 5 -1936 Cr.C 1049-- 
A I.R. 1935 Mad. 793- 68 M.L J. (Supp.) 93 (F B.). 

S. 167- Applicability — Inadmi^uhle evidence — 

Other evidence bei ig sufficient to sustain conviction — 
Procedure. 

The accused v^as tried and cfinvicted for an offence j 
under S. 302, 1. P Code. While in the custody of the | 
Police, the accused made certain statements with refer- 
ence to an arti( le purchased fo*- di'-posing of the dead 
body. The slalcnients made by the accused while in 
police custody were otherwise corroborated by the pro- 
secution witnesses and the entire evidence proved the 
basis of the conviction. Subsequently r)bjection was 
taken t«) the admissibility in evidence of the statements 
made by the accuseil. 

Ifeld, that the statements amounted to confessions 
but were lenrlered admissible because they led to the 
disco veiy of a relevant fact. 

Held, further, that assuming that the evidence con- 
sisting of the prisoner’s statements should have been 
excliKled, the other evidence in the case was sufficient to 1 
sustain the ciinviction. {Cornish Burn and Lakshmana 

//.) Kmpkror V. Ramanuja aiyangar. 58 
Mad. 642-158 I.C 764- 8 R.M. 331 = 36 Cr.Ii.J. 
1442 (2)- 1935 M.W.N 1479 = 42 L W. 124 = 1935 
Or C 728 - A I R. 1935 Mad. 628 - 68 M.L J. CSupp.) 
73 (FB.). 

S. -Applicability — Second appeal. 

S. 167 of the Evidence Act applies to second appeals 
■on the civil side or cases tried by a jury on the criminal 
.side; and not to first appeals where the facts aie a matter 
for decision of the appellate Court. {IVort, /.) Bha- 
BENDRA CHANURA RUY V A JODHYA CHATTERJI. 154 
I.O. 727-7 R.P. 482-A.IE 1934 Pat. 605. 

S. 167 — Conviction partly ha^ed on inadmissible 

evidence — J,egality — Interference by High Court. 

Where the lower Couit relied on certain statements 
which weie inadmissible in evidence under S. 162, Cr. P 
Code, but theie was a large volume of other evidence 
suppoi ting the conviction. 

Held, that the admission of the evidence and the j 
reference to it in the learned Judge’s charge are not j 
facts which, in view' of S. 167 of the Evidence Act» would j 
justify the High Court in interfering with the decision, 
in view of the fai t that the Judge’s charge apart from 
this flaw was a fail one. {Murphy and Broomfield, 
yy.) Emperor 7A Mir Mazarali. 57 Bom 400 = 

6 I.R. (Bom ) 25 = 144 I 0. 935 = 34 Cr L. J. 870 = 35 
BomLR. 474-1933 Cr C- 678= A.I.R. 1933 Bom. 
266. 

S. 167 — Decision ba^ed on inadmissible evidence 

— Crimt nal appeal — Interference. 

Where notice has been issued for enhancement at the 
time of admission of the appeal by the accused, the 
appellant is entitled on the evidence to show that he is 
innocent. If the conviction is not correct on the evi- 
dence, the appellant will be entitled to an acquittal. If, 
on the other hand, the evidence is sufficient for con vie- 
ttion it is not necessirry for the Court to send the case for 


re trial even though there may be misdirection or admis- 
sion of irrelevant evidence as the Court can accept the 
verdict of the jury under S. 167, Evidence Act, unless 
ihe Court is of opinion that it is difficult to arrive at any 
I conclusion on the evidence and that it is necessary or 
I desirable that a re-tiial should be ordered. {Patkar and 
\Barlee,yf.) EMPEROR z'. RAMCHANDRA. 148 I.C. 

' 553-6 R.B. 307=35 Cr.L J. 747 = 35 Bom.L.R. 174 
= 1933 Cr.C. 465 = A.I.R. 1933 Bom. 153. 

— — S, 167 — Evidence of character — Improper admis- 
don — Illegality, 

Improper admission of evidence of character of the 
accused goes to the very root of the administration of 
criminal justice and where it appeals that such evidence 
has influenced the Magistrate’s consideration of the other 
evidence in the case, the conviction should he set aside. 
{iVort,y) Phekan Singh Emperor. I.R. 1931 
Pat. 369 r2)=133 I.C. 449 (2) -32 Cr.L.J. 1025 = 12 
Pat.L.T. 471 = 1931 Cr.C. 793 = A.IR. 1931 Pat. 345. 

S. 167 — Inatlmissible evidence — Admission of — 

Finding ai lived at independently — If vitiated. See C. 
P. COPE. S. 100. 39 C.W.N 311. 

■S. 167 — Scope, 

Where a trial Couit convicts an accused on the evi- 
dence part of which has been wrrongly admitted and the 
SetsSions Court excluding the WTongly admitted evidence 
uphoUU the conviction on the remaining evidence and 
the trial has taken a course substantially different from 
that contemplated by the law by the admission of a large 
body of inadmissible evidence, the case is outside the 
purview' of S. j67 and should be sent back for re- trial. 
{Panckridge and Patterson, //.) LLOYD v, EMPE- 
ROR. I.R. 1933 Cal. 250 = 142 LC. 274 (2)- 34 Cr. 
L.J. 294 = 1933 Cr.C. 197-A.I.R. 1933 Cal. 136. 

! — S. V^l—^Scope — Improper admission of evidence 
1 — When a ground for reversal. 

, Under S. 167 of the Evidence Act, the improper ad- 
! mission of evidence is not itself a ground for reversing 
I a decision, if it appeals to the Court before which the 
! objection is raised, that independently of the evidence 
i objected to and admitted, there w'ds sufficient evidence 
' to justify the decision. {Wott,Kha}a Mihomed Noor 
\and Agarwala, yy.) SONEY L^L JHA z/. DARBDEU 
, Narain Singh. 14 Pat. 461 = 155 I.C. 470 = 7 R.P. 
590 = 16 Pat.L T. 199=A.I.R. 1936 Pat. 167 (F.B.). 

I S. 167 — Some evidence inadmissible — Remand, 

t f proper. 

If there is sufficient evidence upon which a case 
could be completely decided, the appellate Court is pre- 
cluded by S. 167, from remanding the case for re-hearing. 
The question is not whether the Judge would or would 
not believe the evidence other than the inadmissible 
evidence, but whether it was possible for him to come 
to such conclusion as he did in the absence of that in- 
admissible evidence. {Wort, /.) HaRI AHIR v. Sri 
Sanghat Chacha. 152 I.O. 829 = 7 R.P. 267 = 16 
Pat L.T. 197 = A.IR. 1934 Pat. 617(2;. 

EXAMINATION OF ACCUSED. 

See (1) Cr. P. Cope, Ss. 164, 342 and 364. 

(2) Criminal trial— Evidence. 

EXAMINATION OF WITNESS. 

See (1) CR. P. CODE, S. 256. 

(2) CRIMINAL TRIAL— Evidence. 

(3J Evidence. 

(4) Evidence Act, Ss. 132-153. 

EXCHANGE. 

See Transfer of Propertv Act, s. 118. 
EXCISE ACT 

See (1) BENGA,L EXCISE ACT (1909). 

(2) Bihar and Oijissa Excise Act (1915). 
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JBXCISE ACT. 

(3) Burma Excise Act(i917). 

(4) Madras abkari act (1886). 

(5) PUNJAB Excise act (I of 1914). 

(6) U. P. Excise Act (1910). 

EXCLUSIVE POSSESSION. 

See (0 CO SHARER. 

(2) Hindu Law— Joint family— Posses- 
sion. 

EXCOMMUNICATION. 

See (1) Caste Disabilities removal Act. 

(2) C. P. CODE. S. 9. 

EXECUTING COURT. 

See (1) C. P. CODE, SS. 39,41 AND 47. 

(2) KxECunoN— Executing Court. 

EXECUTION. 

See also (1) C. P. CODE,S. 47 AND O. 21. 

(2) Decree. 

Agreement. 

Agriculturist. 

Application for. 

Attachment. 

Eenamidar. 

Compromise. 

Conflicting decrees. 

Death of decree holder. 

Decree. 

Eqtuitahle execution. 

Executahility of decree. 

Executing Court. 

Instalment decree. 

Jurisdiction. 

Liability. 

Limitation. 

Merger of interest. 

Minor. 

Mortgage decree. 

Objection. 

Order in. 

Partial execution. 

Procedure. 

Refund. 

Rent decree. 

Res judicata. 

Revival 
Right to sale 
Satisfaction of decree. 

Security bond. 

Miscellaneous. 

Agreement. 

■ ' •Agf'eement to decree — If can he set tip in 

execution— Right to sue for injunction against decree- 
holder* 

A case of an agreement anterior to the passing of a 
decree could not be allowed to be set up in a proceeding 
for execution of a decree ; but there cannot be any bar 
to a party asking for relief by way of an injunction to 
restrain the decree holder from putting in execution the 
decree, if the decree-holders committed by breach of 
their obligation under an anterior agreement, ifiuha and 
Bartley, / J.) HaRENDRA NATH BaSAK v. GOPAL 
Chandra Basu . 62 Cal. 421 = 156 I.O. 445 = 7 R.O. 
714-39 C.W.N. 612= A IR. 1936 Cal. 177. 

— •^Agreement to evade — Validity of. 

An agreement providing that one of the parties should 
-assist the other in carrying on a litigation commenced by 
the other and help him to evade or delay the execution 
of a decree passed against him, is contrary to public 
policy. (^Bennet and Bajpai^ //.) aiNAND KiSHORE v. I 
XUNJ Behari Lal. 6 I.R. (All.) 162-145 I.O. 756 I 


1 EXECUTION— Application for. 

‘ =1933 A.L.J. 86 = 17 R.D. 325 = A.I.R. 1933 All. 

1 303. 

I Agriculturist. 

I Agriculturist — Permanent mortgage created — 

, Validity. 

I Ordinarily in the case of a decree against an agricuL 
I turist, resort should not be had to a moitgage for the 
; purpose of satisfying the ilecr<"e if other means or 
' remedies are available, for instance, po'^session of rnov- 
' able propel ty or a temporary alienation where such a 
. measure would be suHiLient to satisfy the deciee. 

I Where however the circumstances aie such that satis- 
! faction of the decree can only be Llaimtcl by a per- 
manent mortgage, the executing Couit vsill be jnstifieil in 
i taking that step and the High Com t will not interfere 
! with its exeri ise of discietion. {Tapp, J.) lUlAGAT 
Ram Hukam Chand v. Karam Din. I.R. 1931 
I Lali. 1006 = 134 I.C. 798-32 P.L.R. 643. 

Agritulturiit — Plea of. 

. It is open to the judgment-debtor to plead that he is an 
agncultuiist w’ithin the Dekkhan Agriculturists’ Relief 
' Act in execution proceedings and that execution pro- 
ceedings in respect of agricultural lands should be trans- 
ferred to Collector under Sch. Ill, C. P. Code, lead with 
, Rr. 19 and 20 of Sind Judicial Commissioner’s Court 
Rules. A.I.K. 1925 Sind 49^ Rtl. on. {IVtld, J-C 
Aston and Riipchand, A./.Cs.) Deum aT. RaGHAND- 
' MAL z'. Firm OK I.AL Chand. 25 S.L R 475 = IR. 
1931 Sind 97 = 133 I.C. 65 = A.I.R. 1931 Sind 97 

' (r-B.). 

' Application for. 

1 Aijplication for. See also DECREE, infra. 

See also (1) C. P. C‘ODK, S. 47 AND O. 21, R. 11. 

(2) TAMITATION act, ART. 181. 

Application for — Amendment so as to defeat 

It mitati on — Pe rmtssi In I tty. 

An amendment of an application fur execution should 
not be permitted so as to defeat the law of limitation. 
{O'Sullti’an, AJ.C.) M r. MEMOO MaHOMKD ISMML 
V. Mahomf:d Sidik Pir Mahomed. 159 I.C- 807 = 

I 8 R.S. 101 = A.I.R. 1936 Sind 26. 

Application for — Application against dead man 

; -^Effect. 

The rule, that w’hen a suit i? filed against a dead 
person it is a nullity, does not apply to execution pro- 
i ceedings. {Mitter and M.C. Ghose, //.) ABDU.S 
Sattar V. Mohini Mohan Das. 149 1 0. 1024 = 6 R. 
C. 681=37 C.W.N. 679 = A.I R. 1933 Cal. 684. 

—/(pphcatton for — Application before date men- 

' honed in decree — Irregularity — If can be condoned. 

Where the actual date of the application for execution 
; is earlier than the earliest date which the decree has 
' provided for, but the opposite party files his counter only 
j subsequent to the date, the Court has got discretion to 
! condone on irregularity of this character, if no prejudice 
: is caused to the opposite side as it amounts to little 
' more than a mere technicality. {Curgenven and Pand- 
rang Row, JJ.) VeNKATARENGA KAYANDI GaR v. 
Mahant Prayag Doss Jee Varu. A.IR. 1936 
Mad. 118. 

Application for — Date erroneously stated in 

decree — Mistake of Court — Relief. 

! Where a decree was by mistake dated I6th February, 
1929, instead of 11th February and the decree-holder 
being misled thereby, applid for execution on the l5th 
February, 1932, held, actus citrioe neminem gravabit and 
that the decree ought to be regarded as having been 
passed on the 16th February, 1929. {Jack, J.) NaMNI 
Kanta Ray v. Kamaraddi. 141 1.0. 114 (1)= 
I.R. 1933 Cal. 82=66 C.L.J. 185= A.I.R. 1933 Cal. 
239. 
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EXECUTION— Application for. 

— ■ Application tor — Dismissal — Failure to appeal 
— Fresh application — Bar, 

Where an execution application is dibrnihsed as being 
barred by limitation it is the duty of the defeated party 

10 prefer an appeal. He cannot question its legality in 
subsequent proceedings before the same Court by means 
of another application for execution. {Jai IjxI^ /.) 
Makhan Singh 7A VVadawa Singh. 6B.L 682 = 
149 I.C. 430- A.I.R. 1934 Lah. 763. 

'Application for — Fresh application or reiival of 

old — Test, 

If a fresh application for execuiirin is put in claiming 
different reliefs from the old, the latter application cannot 
be held to be revival (ff the old application, For deter- 
mining \\hether an executmn applicati(m is a ccjntinua- 
tion of the old application, the test is alvNays whether in 
substance the execution application claims the same 
reliefs as claimed in the old application. {Dalip Sifi,^h, 
J.) Kihak Naih Taj Mahomko Khan. 15 
Lah.208-I.R. 1933 Lah 428 = 144 I C. 259 = 34 
P.L.R. 685 A.I R. 1933 Lah. 3. 

Applicatian lor — Omission to state names of 

persons interested in decree — Froceditre, 

It is nowheie laid down that the omission on the part 
of a cleciee-holder to state in his application the names 
of all the persons who are inteiested in the decree is 
such a defect as would invalidate execution proceedings. 
It is in the discretion of the Court to give notice to the 
other decree holder or to the judgment-debtor to raise an 
objection that sufficient steps have not been taken to 
safeguaid the interests of the other decree holders 
wheie they themselves have not made any com- 
plaint. 31 IM .K. 290, Kef {Abditl Qadir^ J.) 

Nasiruddin z/. Dost Mahomed 14 Lah. 212 = 
IR. 1932 Lah. 573 = 1391.0. 151 = 33 P.L.R. 549 = 
A.I.R. 1933 Lah. 655. 

’Appl i cati on for — Order on — Construction of — 
Execution tneiely kept on file and not disposed of. 

One of the prayers (.ontained in the execution appli- 
cation was that it the deciee holder was allowed a pro- 
portiona'e share in the sale proceeds under S. 73, the 
application may be allowed to subsist for the realization 
of the balance of the decretal amount The order of 
fSubordinate Jiulge passeii on this application opened 
with the sentence “the lequest of the decree-holder is to 
be granted.” The operative part of the order lan as 
follows : The case be filed at present as the decree has 
already been sent to the Deputy < Commissioner, Sitapur, 
for lateable distribution ....... The decree-holdei 

will legally have no right to present another application 
for execution.” 

IJtld^ that the use of the words “at present” in the 
first senteiire (pioied above indicated that the Subordi- 
nate Judge did not intend to dispose of the application 
finally and completely by means of that order, iSri- 
imstava and Smith, J J.) Ahmad MikzA KeG v. 
Rani Ahadi Ukgam. 6 R O. 415=148 1.0.451 = 

11 O.W N. 126 - A.I.R. 1934 OudU 92. 

““■^Application f ^r-' Simultaneous applications for 

execution of same decree — Maintainability , 

There is nothing in law to prevent simultaneous appli- 
cations in execution of the same decree and it is perfectly 
lawful for the decree-holder to ask that a second piece of 
property should be attached before the proceedings in 
execution upon the first piece of property has been 
brought to a coiulusion. {^Mya Buand Dunkley^ J J.) 
U Nyo z'. U VO IILAING. 149 I.O. 98 = 6 R.R, 279= 
A.I.R. 1934 Rang. 101. 

— — — ^Application for — Simultaneous execution. 

Ordinarily execution cannot be carried on simultane- 
ously in different districts. {Bagudey and Mackney, //.) 


EXECUTION— Decree. 

Muthuraman Cheityar V , Imperial Bank of 
India. 153 I.C. 684C2)=7 R.R. 231=A.I.R. 1934 
Rang. 231. 

Attachment. 

Attachment — Attachment of non-saleable pro- 
perty— Effect of. See C. P. LAND ALIENATION ACT, 

S. 16 . 31 N.L.R. 239-- 156 I.C. 65 = A.I.R. 1935 
Nag. 133. 

Benamldar. 

Benamtdar — Fight to continue proceeding, 

A benainiilar is entitled to continue execution pro- 
ceedings. {Srivastava and Pullan, J/.) RAGHU- 
bansa V . The Deputy Commissioner. I.R. 1931 
Oudh 151 = 130 10. 343 = 7 O.W.N. 1203 = A IB. 
1931 Oudh 69 (1). 

Compromise. 

Compromise — Enforcement tn execution proceed- 

ing. 

Where there is an adjustment in re'^pect of a money 
decree ami the party agreeing to pay a certiin amount 
under the adjustment fails to do so, the othei party can 
enforce the terms of the adjustment in execution. 
{A/urphy and Nanavati, J J ,) SHIVAPPA DANDAPPA 

V . Gurpadaita. I.R. 1933 Bom. 214=142 I.C. 220* 
(l) = 35Bom.LB 91 = A.IR. 1933 Bom. 100. 

[F. 37 Bom L.R. 230 (233^] 

Compromrse — Tune fixed for payment of decree 

amount — Extension of time — Need for consent of 
parties. 

Where a compromise is made between the judgment- 
debtor and the decree-holder to the effect that on pay- 
ment of the judgment debt within a prescribed period 
the sale should stand cancelled while upon failure to 
make such payment the sale shall stand confirmed, the 
Court has no power to extend the time fixed for payment 
except by consent of the parties concerned. {Afaha- 
devayya and Ramachandra Rao, J J ) NANJUNDA 
Rao PUTTU Sami Setty. 11 Mys.L.J. 157=38 
Mys.H.C.R. 350. 

Conflicting decrees. 

——Conflicting deciees — Which to pievail. See C. P. 
CODE, S. 11. 155 I.C. 726 (2) = 7 R.N. 199 = A.I.R. 
1935 Nag. 122. 

Death of decree-holder. 

Death of decree holder — Legal representative — 

Right to continue execution. 

Where pending an application for execution of a 
decree the decree- holder dies, it is open to his heir and 
legal representative to continue the execution proceed- 
ings provided he applies to the Court and obtains an 
oidei under O. 21, R. 16. lie need not be compelled to 
resort to a separate proceeding. 50 Mad. 1, Foil.; 34 
C, WC N. 437, Ref. {^Mad gavkar and Murphy, JJ.) 
KaCHARABHAI LEHRABHAI 7/. Kacharabhai Vadi- 
LAL. I.R. 1931 Bom. 628 = 134 IC. 720 = 33 Bom. 
L.R. 818 = A.I R. 1931 Bom. 423. 

Decree. 

-Decree — Decree^ if binding — Decree passed tnone 

capacity — Resistance tn different capacity — Permissible 
lity, 

A decree obtained against a person in one capacity 
can be resisted by him in another capacity. Hence a 
decree passed against a person in his individual capacity 
IS not binding on him in the capacity of a shebait. 
{Nulzvant Suhay and Khaia Mohammad Noor, //.)• 
Radha Madhab JIU THAKUR V . Rajendra 
PRASAD Bose. 12 Pat. 727=149 I.C. 809 = 6 R.P. 
652 = 14 Pat.L T. 258 = A.I.B. 1933 Pat. 260. 
——Decree — Decree not to be varied — Decree against 
guardian — Evidence^ to show the debtor was managing' 
member of family, , 
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ISXECUTION—Decree. 

Where a suit leaves the matter in doubt as to the 
capacity which the defendant occupied against whom the 
claim was made, the omission may be supplied by 
adducing evidence in execution, which ought more 
properly to have formed part of the record of the suit; ! 
still less where the capacity, that of a guardian, is ! 
expressly stated. It is therefore not open to the decree* I 
holder or his transferee to prove in execution that the I 
property mortgaged was in fact family property and the ! 
judgment-debtor was in fact manager of the family when 
he mortgaged it. {Cur^envtn^ J.) RamASWAMI 

Chei'iiar r;. Ankappa Mudali. 6 I.R. (Mad.) 116 
-=145 1.0. 694 = A.I.R. 1933 Mad. 176. 

Decree — Satis fact ton of — Execution application 

settled and dismissed — Decree not thereby satisfied, I 

It is competent to the judgment-creditor to agree to 
the release of the ju^lgment-debtor, to agree to the 
secuiity bond being cancelled, or to agree to the pro- j 
hibitory order on garnishee being discharged without I 
agreeing that his tiecree has been fully satisfied. The j 
mere fact that the execution application w’as marked as 
settled and dismissed, the bond cancelled and the pro- 
hibitory order discharged does not mean that the decree 
has been satisfied. (Aston, A. /. C\) SniVAl.DAS 
MOHANUAS 7J. LALCHANI). 6 I. R. (Sind) 104 = 146 
I.C. 961 = A.I.R. 1933 Sind 305. 

Decree — Supersedins; decree — Effect of separate 

proceeding —Afccd for express order cancel lins[ decree. 

Pending execution proceedings the judgment-debtor 
executed a prv^missoiy note in favour of a third person 
in satisfaction of the decree. 'I'he promisee obtained a 
decree on the note, but meanwhile the Hjgh Couit held 
in another proceeiliiig that the original decree holder had 
no right to execute the decree and that a rival claimant 
was entitled to the decree. The promisee deciee-holder 
having sought execution, 

field, that his deciee was not supeiseded by the 
High Court’s order and that the execution application 
was competent. (Aladbiwan Afatr, /,) SuBKAMANlAH 
v. Chknchiah. 143 IC. 283-- I.R. 1933 Mad. 100 
= 1932 M.W.N. 1108 =37 L.W. 652. 

Equitable execution. 

-Kquitable execution — Appointment of receiver. 

See C. P. CODK, (). 40, K. 1 AND S. 51. 

■ Equitable execution — Appointment of receiver — 

Power of Couit to give directions as to disbursement of 
moneys collected. See C. P.CODE, O. 40, R. 1. 69 M. 
L J. 634. 

Equitable execution — Maintenance decre ' — 

Decree holder s liability for Court- fee — Appointment of 
receiver foi — No power of Court, 

Where a widow .sued in forma pauperis to recover 
from her co-wi«l()W po‘'Ses-,ion of certain propeity and 
the suit ended in a compiomise by which the defeiivdant 
agreed to pay to the plaintiff a certain monthly allow- 
ance by way of maintenance, anrl the same was charged 
on the house ami the Government sued to recover the 
Court-fees by attachment of the house out of which the 
maintenance was recoverable. 

Held, that the Couit hau no power to ordcM equitable 
execution against the property because that uould be 
frustrating the order for maintenance, w’hich was exempt 
from attachment under S. 60. 

Held, further, that even if the Court had the power 
to appoint a receiver in respect of the maintenance allow- 
ance, the facts of the case did not justify such appoint- 
ment. (Beaumont, C.J. and Murphy, /.) SECRETARY 
OF State for India v, Somi 67 Bom. 607=6 I.R. 
(Bom.) 153 = 146 I.C. 340 = 35 BCm.L.R. 615=A.I. 
R. 1933 Bom. 360. 


BXECUTION—Executability of decree. 

Executability of decree. 

ExecutabtlUy of decree — Cha rge — FAtforeem ent, 

A decree creating a charge can be executed by s,ale 
without a fresh suit or even a fresh attachment. 33 M. 
L J. 601, Foil. (Reilly and Anantakrtshna Ayyar, //.) 
lUJCHAYYA SriramaMMA. 33 L.W. 559 = I.R. 
1931 Mad. 479 = 131 I C. 16 = A.I.R. 1931 Mad. 
603(1). 

Executabihty of decree —Compromise decree — 

Agreement by defendant to pay rent every month — 
Decree in terms. 

The question whether a decree is executable has to be 
settled primarily upon the form or language of the decree 
itself. The test to ascertain whether a dcciee is executa- 
ble is whether there is a direct and definite older to a 
definite person to do or to lefrain from doing a definite 
thing. When the decree contains directions to certain 
persons to pay certain amounts of money on certain 
dates, it cannot be contended that it is unexeciitable. In 
a suit for po<^se^sion of godovvns with past and future 
j meMie profits, there was a compromise under which it 
I was agreed that the plaintiff was not to get possession 
• but that the clefentlants should acknowieilge him as 
! landlord and pay the an ears and future ground- rent at 
I certain rates every month in perpetuity, and a decree 
j was passed in terms of the compromise petition. 

I Held, that it was not beyond the competence of the 
I Court to pass a decree in such terms; that it was not 
j merely a declaratory deciee ; and that the decree was in- 
i dispiitably execut il)!e in form. (Cnrqenven, Jf) 

\ LaKSHMI N aka van a V. SUKYANAKAYANA. 40 L.W. 

; 668 -162 I.C. 515 = 7 R M. 237 = 1934 M.W.N 
i 1267 = A.I.R. 1934 Mad. 680 = 67 M.L J. 494. 

Exccutabihty of decree— Declaratory decree 7 otth 

direction to reco'oer money. 

A declarat(^ry decree does not become executory 
merely because there is a direction in it that the money 
could berecovercvl by execution. (Almond, /. C. and 
Nazi Mir Ahmad, A./.C,) KhaN MahOMKD Nawaz 
Khan re Shiva Ram sin(;h. 151 I.C. 235 = 7 R 
, Pesh. 16 = A.I.R 1934 Pesli. 64. 

I Executability of decree— Decree against Hindu 

I widow— Suit on piomissory note— Loan contracted for 
■ estate expenses— Plaint pr;iying for relief against her 
propel ties--- Execut'ibilily against estate. See IIiNDU 
! r. AW— W idow. 68 M.L.J. 643. 

j "A vecutabilitv of de<iee — Decree executable or 

only declarator y — Test, 

\ The lest to see whether a decree is an executable one 
I or is merely declaratory is whether there is a direct 
' order against any one or whether the deciee merely 
1 declares nglits and obligations on the part of any one. 
; Aftt*r sale of attached property, the jiulgment debtor 
preferred objection that the decree was void and could 
not be executed. Parties had referred their dispute to 
arbitration out of Court. An aw’ard was delivered in 
i pursuance thereof which effected mortgage of judgrnent- 
; debtor’s propeity of one house for Rs. 3,000 to be paid 
I by the mortgagee-decree holder; the mortgage w'as to be 
with possession for a period of a year and a half to be 
counted from ih^i date of the award, ^irangeinent as 
regards repayment of nun tgage-money was also laid 
down. The award was filed and a dei ree w'as passed in 
j corporating the terms of the award. Mortgagee decree- 
: holder took out execution of this decree and prayed for 
recovery of his mortgage-money with certain item due 
for rent by sale of the mortgaged properly. 

Held, that the decree was merely declaratory of the 
rights and obligations of the parties and was not capable 
of enforcement in execution proceedings. A.I.R. 1930 
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EXECUTION—Executability of decree. 

Lah 110, ktl.on. {Mniiileton^ J, C, cnJ Saaduddtn^ 
A.J.C.) HUKUMCHANkr/ l.OklNDA RAM. 6 I.B. 
(Pesh.) 21-146 I.C. 1094-A.I.E. 1933 Pesh. 83. 

" — Kxecutahtlity of decree — Decree foy specific 
performance — I)t fiction for execution of Khobala by 
Court — Knforcemeut. 

A cltcret-* for specific performance tliiected the deftm* 
danU to exec ute a Kohiila in plaintiff’s favour within a 
month and pi(.>\i(led tliai in default the C-ouit should 
execute a Kohala of ^ale. The only limitation imposed 
on th(j deert {•-holders was the one under the law pre- 
scribing tliefiine within whiidi the decree must be put 
into execution. The plaintiffs* h. id taken the necessary 
steps to have the sale executed l^ut tlie defendants 
defaulted and theuupon the plaintiff applied to the 
Court. 

field ^ (hat the application was maintainable irie'-pec- 
live of the quesiicjn whether the iplaintiffs had deposited 
the amount within a period of one iiiunth. {(iu/ia and 
liaitley, JJ.) KHOUSif KI) Al.l Ib«:i>.MU7/.n<()HHVr 
Chan I )K A Das. 6 I R (Cal ) 78 (2)- 145 I C. 183 
-37C.W.N. 190 A.IR 1933 Cal. 496. 

—Executahility of decru — Direction re gat iinci 

accounts. 

A suit for a permanent injunefion was dismissed but 
the Coiiit modified the decree as hdlows • * It is 

deilaitd that the plaintiff’s guniasthas arc entitled to 
prejiare ami should be .illowecl oppoitunity of prep.iring 
indepemh.'nl a(H.oiint> which the defendant’s gumasthas 
shouhl (ounteii.ign if lorrect.” 

field, that (he dec'ree embodies a directiem though the 
word ‘injunction’ is not used. Jt is more than a mere 
dedal. ilion; it imposts a duty one that can be enforced 
on the delendant’s gumasthas to counteisign the 
acctaints inaieitain event and is exec, utable and the 
plaintiff’s (uily lemed) is to apply under C). 21, K. 32, 
Cb I’, (’ode. {^V\nkatasulilHi Kao and KetUy\ JJ ) 
DHAKMAKAP'I HA Ol’ 'i'lKUMAI 1 I’RAYAO DOSS 
JEK Vaku. 1932 M W.N 1069. 

Exeiutahility of decree — Parties ay^ieeini: that 

money dne shall ! e i ealized by exct ution — f^/fiit of, 

I’aities by agrcLinent can arrange their own pioieclnre 
and give juiisdution to the C'ourt to adopt that pioce- 
duie and where the parties ii.ive agreed that money due 
shall be leahzed by execution, the ('ourt has juiisdiition 
to proc'cecl hy w'ay of exec'ution. (Costello and l.ort 
Williams, JJ.) DINKNUKA MAbbICK V. PkADYUMNA 
Kumar Murr.K K. 62 Cal. 28-158 I.C. 1074- 8 R. 
C. 241- A.IR. 1935 Cal. 596. 


h i<’< utabihty of decree — Partition decree — Final 

detei ini nation of t lights. 

By a c »»mpi cMiii.^e petition in Ji p.irlition suit it was 
agreed tliat tlucshaies should be decided by the ('ourt, 
and that ceitain named arbilralors should proceed to 
allot the projieities by metes and bounds. 'I'his was 
done and it was accapted by all paities. Pending these 
pcoceedings, one (jf the defendants died and a di’-pute 
arose among them as to the proportion in whic h the 
deceased’s share was to lie divided. Then a deed of 
settlement was drawn up to whic'h all the members alive 
were patties and whndi dealt with not only the ^haie of 
the citceased memher but aN'o all otlier matteis out- 
standing between them. After this a final decree for 
partition was passed. Subsequently the decree in the 
partitic^n suit was sought to be executed. 

field , that there was nothing to be executed and that 
it must be deemed to have Ijeen satisfied. (Couitney- 
Terrell, C. J. and Saunders, J.) GOPI Nath v. 
Gopaiji. 147 10.389 = 6 R»P. 362- A.I.R. 1933 
Pat. 625 (2). ® 


EXECUTION— Executing Oourt. 

E.xecuiabiltty of decree — Portion of deer el af 

rights devolving on judgment debtor — Effect of. 

Where subsequent to a decree a portion of the rights 
to which the decree relates, devolves either by inherit- 
ance or otherwise upon the judgment-debtor, or is 
acquired by him under a valid transfer, the decree does 
not become incapable of execution, but is extinguished 
only pro tanto. And the remaining portion can be 
executed. 10 All. 570, Kel. on; 9 Cal. 482 (P.C.) and 61 
P.R. 1910, Ref. (Kup Chand, J. C. and Lobo, A J.C.) 
.MT. GHUbAM Fatma Abdul AZIZ. 27 SLR. 
411-149 1.0. 608 = 6 R.S. 226-A.T.R. 1933 Sind 
371. 

Ficecutiibility of decree — Preliminary and final' 

decrees — Appeal from prelimin iyy decree —Compromise 
— Fresh final de.tee necessary for execution. 

Where a preliminary decree, on which the final decree 
sought to beexecutetl is bisecl, is modified by a compro- 
mise entered into in an appeal by the parties and 
accepted and incorporated in a decree by the High Court,, 
the final decree is no longer executable and a fresh final 
deciee must he obtained A I.R. 1926 Lah. 534, Rel. 
on. (fJalip Singh, /.) MlWa SiNGH v. TaRA 
Sin(;h. 6I.R. {Lali)261 (1) = 146 1 0. 597 (1) = 34 
PL.R. 998-A.IR. 1933 Lah. 859 (2). 

Fxc cut ability of decree — Scheme decree — Direc- 
tory clause in scheme of management. 

The clau'^es in a ilecree in the portion not embodying 
the scheme, which are otherwise capable of being exe- 
cuted, do not cease to be executable, merely because the- 
deerte al.so embodies a scheme of management. But 
any provision inserted in the part of the decite contain- 
ing the scheme is prima facte inexecutable although in 
form it is directoiy. (V enkatasubha Kao and Ketlly^ 
JJ.) RAMACHAKYUT.U 7'. Narasimha Suryanara- 
YANA. 1933 M.W.N. 183. 

Fact utabihty of aecree — Suit for rent — Suit 

filed against two per win — f)cath of one before deciee. 

Where a suit foi rent is brought against two tenants 
and one of them dies before a decree isS passed, the 
decree is nc^t executable against the surviving tenant as 
a rent decree but it can be executed as a money decree. 
(Fazl Ah, /.) RaMANAND SiNGH v. DAMODAR 
Pr.a.sad. I.R. 1933 Pat 191=143 I 0.64=14 Pat. 
L T. 144 - A I.R. 1933 Pat. 196. 

Executing Court. 

Executing Court — Application to — Security for 

mesne profits f unit died as a condition foi stay — Kealt- 
zation of mesne profits — No separate suit necessary. 

Where, as a condition for stay, security for mesne 
profits had been ordered and furnished, the decree-^ 
holder can realise the profit.^ by an application to the 
executing C'ouit. No .sepaiate suit is necessary. 
(Hhtde, J.) Mt. KaRAM Bibi V. MEHR ALI KHAN. 
I.R. 1933 Lah. 602 = 144 I.O. 553 = A. I.R. 1935' 
Lah. 876. 

— — Executing Court— Duty of — Application for 
exciution taken out prematurely — Plea thit application 
7va^ taken in bad faith — Summary disposal 7vtthout 
alfurdtng opportunity to prove bad faith — If justified — 
Kel t St on. 

A decree provided that the defendant should pay the- 
decretal amount “in three years fiom to-day.” The 
decree-holder applied for execution about a year after 
the date of the decree. The judgment -debtor pleaded 
that the execution was premature and was an attempt 
to practi.se f I aud upon the C ourt, and mala fid f' 

to annoy the judgment-debtor and to bring pressure on. 
him. The executing Court disposed of the case sum- 
marily without givifig the judgment debtor any opportu 
nity to prove his allegations: 
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Held, that the executing Court ought to have given 
the judgment-debtor an opportunity to prove his allega- 
tion, and in so refusing to give him such an opportunity, 
it failed to exercise its jurisdiction, and the order was 
therefore revisable by the High Court in revision. 
i^Ntyogi, A J.C^ DHANOOJI z/. AdKOOJI. 162 I.C. 
860 = 8 R.N. 289 = 18 N.L. J. 309. 

E.\ecuting Court - Duty of — Claim for rateable ^ 

distribution— i)ecree to be taken as it stands. See C. 
r. Code, S. HO. A.IR. 1935 Cal. 738. 

Executing Court — Duty of — Conflicting descrip- 
tions of property in decree — Duty to ascertain correct 
description. 

In a case of conflict between two descriptions of pro- 
perty, the subject-matter of a deciee, it is the duly of ; 
the executing Court to ascertain, by a reference to the 
record or other evidence, to vshich description the decree 
was intended to apply. i^Srivastai'a^ J ') MaNZOOR- 
UDDIN f. Kam I-AL 10 Luck. 416= 153 I.C. 49(2) 
-7BO. 283-llO.W. N. 1624-A.I.R. 1935 Oudh 
39. 

-Executing Court — Duty of — Decree altered by 

agreement as to mode of payment — Duty to give effect to 
compromise. 

Where a decree is altered, by agreement of the parlies ■: 
with respect to the mode of payment, the Court extent ■ 
ing the decree is bound to give etftct to the compromise . 
and a decree-holder is entitled to proceed on the term.s 
of the compjonMse, ^^hich wa.s executable as a deciee. 
{jCostello and l.rrt IVilliams^ J DiNkMDHA IVIaI.- 
MCK 27 Pkadyumna Kumar Mallick. 62 Cal. 28 
= - 158 I.C. 1074-8 R.C. 241 -A.IR, 1935 Cal 696. 

executing Couit—Duty of— Decree holder apply- 
ing to attach land as belonging to judgment-debtor — 
Mutation in favour of third person — ('ourt, if can , 
decline to attach. See C. I\ Code, O. 21, K. l7 (4). i 
152 I.C. 1028 = A.I R. 1935 Lah. 114. 

Executing Couit — Duty of — Duty to assist 

decree- holder 

The fact that the judgment-debtor is absconding can- 
not be treated as absolving the executing Court fiom the 
duty of assisting the decree holder in the manner provid- 
ed by law in the execution of liis decree. (.James and 
Agarwala. J J.) KlRTVANAND SlNOH DAHADUK z;. 
liANAKSi Prasad Chaudhury. I.R. 1933 Pat. 226 
= 144 I C. 255-14 Pat.L.T. 271-A.I.R 1933 Pat.' 
248 CD. 

Executing Court —Duty of — Dichnaiion tenvards 

jud gment-debtor . 

The tendency of the Com t to be inclined more 
towards judgment debtor than towards the decree 
holder disappioved. (Vivian Bose, A./C.) Shyam- 
shankar z\ Nathukam. 150 I.C. 95-6 R.N. 271 
= A.I.R. 1934 Nag. 140. 

Executing Court — Duty of — Objection that sale 

of property sought to be sold is prohibittd . 

A Court IS not bound to refuse to hear evidence ^^hich 
is offered to show that the propeity is one the .‘-ale of 
which is prohibited. The Court niust ascertain the 
truth of the allegation that it has no jurisdiction to }^elI 
the property, which it is requiied to sell. (Nuiviatullah 
and Ra'hhpal Singh //.) TaHIR HaSAN v. CHANDFR 
Sen. 68 All. 98 = 157 I.C. 511 = 8 R. A. 190 - 1935 
A.W.R. 867= A I.R. 1935 All. 678. 

Executing Couri — Duty of — Partition decree — 

Damage caused to property allotted — Assessment of 
damages. See C. P. Code, S. 47. 68 M.L. J. 277. | 

Executing Court — Duty of^— Question luhether 

decree is right or xvrong. , 1 
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*" Consider 

MAN 6^ "'• ><''»''■ 

ms Cal 631 = « 1®8 = A.I.E. 

It is the duty of the Court executing a decree to 
interpret it and to find out vclut tlie decree has really 
granted and for this putpo^e the (iouit is entitled to 
lefer to the pleadings and ascertain t(. what extent the 
decree ran be executed. (A/, „■/</,,, 

Arahomed HhudaraM MaKWaRI 7 . Udm 

NAKAVAN. 135 IC. 96-IR. 1932 Pat i6-=12 
Pat 1. T. 741 = A.IB. 1932 Pat. 12. 

hxecimng Contt — /iiiis,!iclio)i to atiaoh and vtl 
property — Te^t. 

The jurisdiction of the Court to attach and sell pi,>. 
perty .lepends upon the fact whether it has got juiisilu - 
lion over the property, and the test will be whether the 
suit in respect of that property can be cnteitaired by 
that (.omt. (Mahomed A^oor and Saumters, JJ.) 
Kunj^ Lal Sahu 7 Sa(;ar .Mat. Puran Mai^ 157 
I.C. 754 8 R.P. 160 = AIR. 1936 Pat. 468. 

Executing ('<nirt— Jurisdu tion of -Decree for 

damages for phy‘-ical injury — 1 Tec rce directing pros- 
pective damages to be (lf“tei mined m execution See 
Damages. 4 A.W.R. 1441-a.I.R. 1935 All. 186. 

F.xecuting Court— J unsdution—Di fpute behoicit 

decree holder and shahna — Authoi tty to decide. 

An exe'cution Court has no jurisdiction to decide a 
dispute between the dt^cree holde r and his .»//,;//;/, ?. if 
can only be decided in a regular suit l)roiight for the 
purpose. (Bennety J.) llAItU I.AT. r. IIDKaM Singh 

162 I C 932- 7 R A. 426- 4 A.W.R. 1253= 1935 A ’ 
L J. 78 = A.IR. 1935 A1M02. 

-E xecutirig Caurt— Limit otton — Poiver of tram- 

feree Court to consider question of I imitation —Decision 
by Court transferring— If binding. 

A f ourt to which a dern'ee has been traii'^feired for 
execution is entitled to go into the question of limitation 
when the Court tiansfening the decree has decided the 
question of limitation without giving the judgment- 
debtor an opportunity of being he.ird {Grille, J C.) 
Hanumani.ala Kalak V. Sheunara VAN Sonar. 
31 N.L R. 333=156 I.O. 114 -7 RN. 220 -A I.R 
1935 Nag. 131. 

Executing Court — Objection as to place of suing 

— If can be raised. 

In view of the pr()vi^ions of S. 21, C. P. ('ode, an 
objection as to the place of suing should be taken at the 
earliest possible moment. I'he question cannot be rais- 
ed in an appellate or revision al ("ourt and still less in a 
Court executing the decree. (AhrundyA yC.) MlAN 

ZiAUDDiN V. Secretary of State. 168 I c 363 = 
8 R Pesh 64 - A.I R. 1935 Pesh 142. 

Executing Coutt-- L'^mvers of — Ad;ustment— 

Executory coni 1 act whether can be given effect to 

The function of a Court executing the decree is con- 
fined within narrow limits, and it cannot be* given effect 
to a contract of adjuvtment, which is of an executory 
character. 3'he judgment debtor m.iy have recourse to 
some reniedy to enforce the contract but he cannot 
plead it as a bar to execi ton prof ceding**. (Shadt 
Laly C.J. and Broadiuay, J ) PAKSHI RaM V \RMA v. 
DeS raj. I.R. 1931 Lah 654 - 132 I C. 670 - 32 P. 
L R 365 - A.I.R. 1931 Lah. 608. 

F.xecuting Court — I^uivcfs of — AdjudmenC 

uncertified — Recognition — Prosecution for f/audulenC 
execution. * v 
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The executing Court is prohibited from recognizing an 
uncertified adjustment or payment of the decree by the 
provisions of O. 21, R. 2, C. F. Code. 13ut this does 
not prevent the Court from enquiring into or recogniz* 
ing the alleged adju'^ment, for holding an 
enquiry under S. 476 of the Cr. P. Code, and 
sanclionuig a prosecution under S. 210, I. P. Code, 
for the fraudulent execution of a decree. 10 Bom. 288; 
16 Cal. 126 ; 9 Mad. 101 ; 4 Mad. 325, Foil. (Carr, 
/ ) Mkyappa Chkttyar V . U Tun Hla. 9 Rang. 
104 -I.R. 1931 Rang. 201-132 I.C. 713-AI.R. 
1931 Rang. 148. 

Exec Hit Court — Pmoets of — Apfi liability of 


EXECUTION— Executing Court. 

— 'Executing Court — Powers of — Atvard passed by 

Registrar of Co operative Societies — Validity of — 
Enquiry into. 

1 I'he executing Court must consider the question whe- 
; ther the person sought to be proceeded against in execu- 
tion is or is not a member of Co-operative Society or a 
person claiming under him, because if he is a stranger 
the award of the Registrar of Co operative Societies is 
as against him a nullity. 4 P. L. J. 240, Ref. (James 
aud Agjrwala, J J.) HaRIDASI GHOSH v. MOTIHARI 

Town Co-operative Society. 6 R.P. 603^148 
I.C. 730 = 15 Pat L.T. Ill = A.I.R. 1934 Pat. 146 (2). 

Executing Court — Powers of — Court Jte — Po7uer 


order in execution. 

An execution Court can only go into the question of 
the validity of the decree which i^ before it for execu- 
tion upon questions of jurisdiction, namely, pecuniary, 
territoiial or personal 3 urisdiction. The question as to 
whether an appeal is competent or not to a higher (^ouit 
cannot be gone int<i in the execution proceedings. 
t^Mukcrji and Guha, JJ.) SaRAT (.HANDRA GHAI AK 

V Joy Sankar Roy Chouwuhury. I.R. 1931 Cal. 
7^-1341.0. 80 = 35 C.W.N. 332 = A.I.R. 1931 Cal. 
646. , , 

Executing Couit — Powers of — Award — Decree 

bined on award —Objection on grouni of want of valid 
reference — Sustai naht I tty. 

Where a dispute between a company and twc» others 
was refeirecl to arbitration and a decree was based on 
the basis of the award but an objection was taken in 
e.xecution on the ground that the paities had uot agreed 
to be bound by the procedure under the Aibitration Act, 

//eld, (1) that the decree was not on the face of it a 
nullity , (2) that in any case the objection was not one 
uhich could be entei tained by the executing Court. 
(B/nde.J) (’HANAN DEVI v . PUNJAB Na'PIONAL 
Bank. I,R.1932Lah. 693-140 I C. 180-AI.R. 
1933 Lah. 46. 

Executing Court — Poiver^ of— Award decree 

allowin g i n Ktahnents --Power to grant J eltef by all ow 
ing furthcp ipt^tal pnents . 

Where theie is an award decree allowing instalments 
and allow^ing compound inteiest, tlie award cannot be 
interfeied with by the Court, unless there are grounds 
for setting it aside. After the aw'aid had been made rule 
of the Ccnirt, the Court executing the decree can grant 
no relief to the agricuturist not even by allowing further 
instalments. (F^errers, JC. and Rupr/iand, A.J.C.) 
G^N(;A RAM 7'. ALi Mohammad. 157 IC, 331-8 
R.S. 32 = A IR. 1936 Sind 140. 

Executing Court— Powers of — Award — Going 

behind decree — Invalid da ree, 

Wht'ie a reference to arbitration was made at the | 
instance of cjtvj of tw'o paitneis and an award was given | 
and it was made a rule of Court, j 

Held, on objection by the appellant, that he was not a i 
party to the reft^rence, even if the decree was a nullity, | 
the executing C'ourt could not epustion it and go behind 
it. The matter cannot Ik* rai-ecl in exeiaition. 5 Lah. 
54, Rel on. (Johnstme.J ) DlWAN CHAND 7-. PUN- 
JAB NaTR)NAL Bank, J.td , Sialkot. IR 1931 
Lah 798 = 13310 558-A.IR. 1932 Lah. 291. 

• Executing Court — Powers of —Award - -Jurisdic- 

tion of Court that filed awanf—Pjwer to go into 

It is open to the Executing Court to whiih an award 
is sent for enforcement, to go into the question whether 
the award could legally be filed and enlorced as a decree 
under S. 15 f)f the Arbitration Act. (Bhtde and Rangi 
Lai, JJ.) asmatullah v. Forbes, Forbes, Camp- 
bell & Co., LTD., Karachi. 362 I.C 135(2)=7R. 
L. 248-36 P.L.R. 482 = A.I.R. 1934 Lah. 652. 


to collect deficit court-fee — Court-Fees Act(V 1 1 of 1870), 
S, 11 — Power to .ettrmine right to recover amount so 
paid from the judgment -debt or. 

S. 11 of the Court-Fees Act casts a duty on the exe- 
cuting Court to collect the deficit Court-fee w’hen it find? 

' that execution is sought for the recovery of an amount 
over and above w^hat was claimed in the plaint. The 
power of the executing (Jourt in this behalf does not 
depend on any direction in the final decree. The exe- 
cuting Couit has also the power to deterniine whether 
this amount should be borne by the decree holder him- 
self or can be recovered by him fiom the judgment- 
debtors as cost- relating to execution. (Sundaram Chetty 
' and l\ikenham IValsh, J J ) LaKSHM\NAN Chei'IIAK 
V, C H 1 1 ) A M B \ R A M C H E'P 1 I A R . 57 Mad. 303 = 6 I.R. 
(Mad.) 149-145 I.C. 946=1933 M.W.N. 1116=38 
L.W. 572 = A.I.R. 1933 Mad. 787 = 65 M.L J. 526. 

■ Execjiting Coiut — Penoers of — l^eciee for 

' mnntenapue — Claim for an ear^. 

When a deciee tor maintenance at a certain rate has 
1 been passeil, the e.xecution ('ourt must execute the decree 
lactording to the terms of the original decree and the 
deciee holder is entitled to lecover all the arrears of 
maintenance fiom the date of the decree till the applica- 
tion for execution is made, although it may be for more 
than twelve years. (Piitkar and Broomfield JJ.) 
( HAMAVA RaCHAVA re IRAYA SaNUAVA. 33 Bom. 
LR. 1082 = 134 I.C. 1153 = I.R. 1932 Bom. 33 - A.I. 
E. 1931 Bom. 492. 

.^ Executing Court — Poweps of — Decree for 

jjiesne pfofits — Apportionment of liability of defendants. 

When a deciee for mesne profits which is made 
against various sets of people possessing different 
interests in the land is sought to be put in exeaition, it is 
open to the Court to appoition the amount leviable from 
each of the defendants. (C.C. Ghose and Pearson, JJ.) 
KALIDAS RAKSHII' 7'. Ke.shahf.al Maiumdar. 58 
Cal. 1040 = I R. 1932 Cal. 2 = 134 I C. 1042 = A.I R. 
1931 Cal. 788. 

Executing Court —/^(nvers of —/decree for mc^ne 

ppofits — Silence as to interest — I^ower of Coupt to 
awapd. 

Where a detree of Court which awaids mesne profits 
under R. 12 of O. 20 of the C\ P. Code, is silent as to 
interest, it is not open to the executing Court to fix the 
rate of interest and to execute the decree allowing 
inteiest. 53 M.I..J. 619, Disappr. ; 27 Cal. 95l 

(P.C.), Cons. 

Per Reilly, /—The question whether the executing 
Court can grant interest on mesne profits depends on the 
; intention of the decree, which if the decree is not expres- 
i sed clearly, should be ascertained by interpretation. 
I Even if the decree is “silent as to interest” in the 
sense that the w'ord “interest” does not appear in it, 
nevertheless, if by the use of the expression “mesne 
! profits” combined* with a reference to a rate of income 
I or in any other way, the decree indicates that interest is 
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EXECUTION— Executing Court. | EXECUTION— Executing Court. 

awarded, the executing Court must give it and no rate of j originally due shall become recoverable, the executing- 
interest being mentioned, should give it at the Court . Court has the power to go behind the decree and give 
rate of 6 per cent. “Silence”, however, so complete 1 the same equitable relief that the Court enforcing the 
that there is no indication at all that any interest has ! agreement embodied in the compromise decr«.e could give, 
been awarded would itself be an indication that interest ; The question whether a default has or has not taken 
has been refused. C./., kamesam^ Ketliy^ place is one of fact to be decided on the facts of each 

Anantakrishna Ayyar and Sundaram C/ie/ty, //) | case. Similarly it depends on the facts, if time was of 
PankunNI MenoNc/. Ka.MaN MENON. 54 Mad. the essence of the contract As a result of the default 
955 = 34 LW 305 = 135 I.O. 305 = I.R. 1932 Mad. i the judgment-debtor has to pay a larger amount but 
65 = 1931 JM.W.N. 576 = .^. I.R. 1931 IVEad. 650 = 61 i ^here the decree-holder is merely ^^ithdrawing a conces- 
uVl L J. 596. and the amount claimed by him does not exceed 

[R. 55 M. 975 (981).] ; what was due to him there is no equitable ground for 

Rxecnttng Court — PoToers cf — Decree for ipectjie : treating the sum as a penalty and lefusing to enforce 

pet formance on contract f or sale — Grant of possession. i its payment. /.) JaWAI.a RaM v. MaTHRA 

Incidental to the relief to which a plaintilf is entitled j IMS. I R. 1931 Lah 628 = 1321.0. 580--32 P.LR, 
in a decree for specific performance arising on a contract j 945 = A.I.R 1931 Lah. 696. 

loi sale, the Court has a right to grant possession of the . [Appl. 33 P.J..K. 1020 (1027). Appr. 55 A. 334 
property. A contract for sale includes not only the ! (343) ] 

execution of the necejsaiy document but also putting j Rxecntinj^ Court— Pcmcrs of—Executabihiyof 

the vendee in possession ot the property. Therefore if i decree. ' 

there is an omission in the plaint, or in the decree about . Though the executing Court is not entitled to go be- 
possession, the exeLUting Court is not debarred from hind the decree, it has nevertheless the powei to see 
granting the plaintiff possession of the property. 38 : hether the decree is capable of execution, {ftliidc /) 
Mad. t)98, Diss.; 5 Pat. L. J. 3 Fo]\. (I Rort and liVKK AN SiNC’.H z/. DISTRICT POARl) LUDHIANA 
Mahomed Noor, //.) Atal Pkharv AChakya , 14 Lah. 230 - I.R. 1933 Lah. 6 - - 1401 C 533 = 34 
Pakada Pr.asad IMNKRJI. I R. 1931 Pat 209- P.L.R. 546 -A.I.R. 1933 Lah. 41 
131 J.C. 529-^12 Pat*L.T. 636 --A.I.R. 1931 Pat . • ■ - -'•^Executing Coutt — Poivers of — Executabihty of 
179. ■ decree— fMud not transfetabU by statute— Sale in exe- 

Executing Court — Poivers of — J)ekkhan Ai'ii- ; cution — Power to refu.e—Punfab Alienation of Land 

lilturists* Relief Act — Disalloiuanee of compound i Act ( X 1 1 1 1900), A. 16. 

interest. \ The executing Court cannot jgnoie tlie plain provi- 

Tiiere is no provision in the Dekkhan Agricultuiists^ i siuns of S. l6 of the Punjab Alienation of Land .\ct and 
Keliet Act which empoweis the (/ouit to disallow com- : order the sale of the property of a member of the agri- 
pound interest in execution proceedings, {Ferret Sy J.C. I cultural trilie in execution, even though a decree has been 
and Kupchand. A. J.C.) (L\N(L\ RAM Aid MOHAM- ; obtained against him. (Addison and A^dia flatdary //.) 
MAI). 157 1.C. 331 = 8 R.S. 32 --A.I.R. 1935 Sind i Thakak Das Ro.simn Din. IR. 1933 Lah. 161 = 
140 . 141 I.O. 634=34 P.L.R 523 = A.I R. 1933 Lah. 397. 

■ " " *F.xecuttn}^ Coutt —I'owers of -Dehkhan AsrieuP (*-^91; ] 

turists* Rtlief Ai-t (Xy // of 1879), .S. 15-/L ^ Ex e rut in}' Court — Powers of — JiirisdictioK of 

Per Bakery J. — When a deciee lias been passed by a ! Court passing decrees. 

Court where tlie Dekkhan Agriculturists* Relief Act does ' Kven if it is possible in a regular suit to question the 
not apply and traiisfeired for execution to another Court ; validity of an award passed by the Registrar of Co ope- 
where the Act is in foice, it is noi open to the executing ! rative Societies on the ground that the award, being in 
(Joint to grant instalments to the defendants under the natuie of a nioi tgage den ee, was one not (.ontemplat- 
S. 15-H of that Act, on the ground that they are agricul- . ed by R. 14 of the Rules fianied under the (Jo-operative 
turists. (Case-law discussed.) (Baker and Nanaiati. JJ.) Societies Act, the executing Court cannot, on that ac- 
RaMLaI. IIaRIKAM i>. Ra'I'aNLAL. 13G I.C, 604 - count, refuse to execute it, because it cannot be said that 
I.R. 1932 Bom. 200 = 33 BomLR. 1466 — A.I R. ' the award was not on its face one passed without juris- 
1932 Bom. 99. Alidion. (Pakenham IValshy J ') VeLAYUDA MuDAH 

Executing Court — Powers of — Euf/uiry as to j v. C()-OPER.Vri VK RURAL CREDIT vSUClE'I'Y, ULA- 

existence of debt — f’et rni ssibility . i KOTTAI. 57 Mad. 426 = 148 I C. 1098- 6 R M. 567 

Tne purchaser of an usutnictuary mortgage debt, ! =1933 M.W.N. 1398--38 L W. 880 = A.I.R. 1934 
whether or not he be also the cleciee-liolder, cannot get . Mad. 40 = 66M.L J. 90. 

anything moie from the executing (Jourt than his sale ; Executing Court — Powers of — Jut isdiction of 

certificate. Consequently no o :casion|^can arise for the ; Coutt passing the decree — Disputed tfuesttoti of fact 
executing Court to adjudi.:ate on the qiie'^tion o( the I striking at —Poze'er to go into. 

subsistence of the del A, whatever powers it may have in ; When there is no want of jurisdiction apparent on the 
the case of a decree-holder auction purcliaser to do so. j face of the decree, the party in execution cannot raise a 
(Curgenven. J .') SlNNA PiLLAl v. KxRtJPPAri ALLA ! disputed point ot fact which, if his contentiem is true, 
PlCH AI. I R 1932 Mad 614 = 138 I C, 819 = 1932 . would have ileprived the Court of its jurisdiction to pass 
M.W.N. 282=35 L.W. 257= A.I.R. 1932 Mad. 283. , a deciee in that matter. 28 M. 84, 45 M. 620; 43 All. 

•Exei.uitng Coutt — Powers of — Equitable relief — | 547, Di’-t. (Pakenhatn IValsh. J ') RaNGA AYYAR v. 

Compromise decree— Default clause. j SUNDARARAJA IYENGAR. I R. 1933 Mad. 235= 1933 

Held (on cl difference of opinion between Jai Lai ! M W N. 187 = 37 L W. 358 = 142 I C. 643 = A.I.R. 
and Agha Haidar ^ JJ.). — In the case of a deoee based ; 1933 Mad 362. 

upon a compromise, where a decree-holder agrees to j Executing Court — Pvzuers of — Jurisdiction of 

accept payment of a smaller sum than what is acually j Court passing decree — Final decree providing for mesne 
due from a judgment-debtor in discharge of his claim j profits though preliminary decree silent — Binding 
against him Jincl this sum is to be paid in instalments i nature. 

on specified dates and it is stipulatetl that in default of ; Though where a lyeliminary decree has either in- 
payment of any instalment as agreed, the whole amount tentionally or inadvertently ornitteaHo direct an enquiry 

Q^D.-~II-29 
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into mesne profits, the final decree cannot award mesne 
profits or direct an enquiry into the same. Yet where in 
a partition suit, a final decree has been passed directing 
such an enquiry and the decree has become final, the 
judgment debtor having taken no steps to revise it or 
vacate it, it is not open to the executing Court to refuse 
to execute the decree, there being no question of want of I 
jurisdiction. 1931 M.W.M 5tS6, Ref. {Coruts/t, /.) : 
llAPA LAKSIIMAMMA Z'. Kojkswaka Kao. 1931 M. 
W.N. 816. 

'Executing Com I — Poiuers of — Juetsdtclion of 

Court passing deo cc — Pirwer to into. 

The transferee Court has no juiisdictirai to go into tlio 
question of junsdicTion of the original (lomt to pass the 
decree. {Daltp J.) PkaN NATH v. Firm Ol* 

Maha Dval PRi' M Chandak. I.R 1932 Lah. 500 
(1)-138 I.C. 376-33 P.LR. 725 A I.R. 1932 Lab. 
601. 

Executing Court — -Poiiu r\ of —Junsdtci'on of 

Court passing da ree —Powo to QUt st/on. I 

Wheie a Mun^if was incompetent to pass the final dec | 
ree, firstly, because he did not possess the necessaiy | 
pecuniaiy pow'ms and sc i^ndly, because he lacked iu' ! 
herent jurisdiction inasmuch as the so called preliminary ; 
decree liad been passed by the Subordinate Juilge, and i 
the case had never been transfeiicd to the Munsif’s | 
Court, and further because the compromise decree was 
in fact a final de.iee, which had completely decided the 
suit, the deciee passeil by the Munsif is a meie nullity 
because he lacked inheient juiisilKti m to take cogni- 
zance of the m.itter and that, in such case, the c*xe 
cuting Court can go i ito the question of the validit> <if 
the decree, r.f’.i as tcj lack of inherent jurisdiction and 
refuse to execute it. (('ase-Ia\s rev.ewod.) {SricadaTat 
Nunavut ty and Snath, //.) Kam N a RAIN v. LAf.A 
Suraj Narain. 9 Luck. 435 = 6 EO 368 =1471 
C. 1209-11 O.W.N. 169-A.LR. 1934 Oudb 75 
(F.B.). 

- — -‘KxCl uting Coupt — Po7oers of — Jurisdiction o/ 

Court parang the decree — Power to quistion, 

Wheic, after the ilecrne^holiU-t had been put into pos- 
session of the mortgaged property, the judgment delHors 
objected to the order for possession and jir lyed for re- 
delivery of possession, on the grouiul that the decree w as 
granted without jurisdiction, the mortgage bond having 
been invalid under the l.iw' of the Cential Provinces and 
incapable of registration, 

Held, that the executing (^)urt was no more entitled 
to go behind the decree and s.iy that on the mortgage 
the Cariiit had no jurisdiction tu pass the demee because 
the mortgage was invalid tlian it would have the right 
to say that the mortgage w’as invalid because as a matter 
of fact, it had not been pioperly executed. (Cnirtney^ 
Terrell, C.J. and Huhoant Sahay J ) NlT.ATONl I)ORA 
7A KiPUMANDAN Gopntia. 6 R.P. 617 (1)= 149 I. 
0. 457(1) -A.I.R. 1934 Pat 426. 

—^E^xecuting Court — Po7uer7 of — Jurisdiction of \ 

Court passing decree--~Pefusal to execute decree on 
ground of nullity. 

An execution Court can lefnse to execute a decree on 
the ground of its lieing a nullity in the sense that it is 
not a decree at all in the e e of law either for w’ant of 
inherent jiuisdiction to pass it or for any other leason; . 
and it is only when the lack of jiuisdiction is such to 
make the deiee cor am non judtee, a mere nothing, that 
it can be treated as a mere nullity and disregarded by 
the executing Court. {^Kirtg^ C.J., Sr it astaci and 
Zia-ul Hasan, JJ) SHKO HKHARI Lal v . Makrand 
Singh. 11 Luck. 187 =165 I C 759 = 7 R.O 619= 
1935 O W.N. 654= A.LR. 1935 Oudh 358 (F.B.). 

- " ^Executing Court — Powers *of — Jurisdiction of 
Court passing deer ee-^S tilt cognizable by Revenue Courts , 


EXECUTION— Executing Court. 

snstituted in Civil Court — Objection to jurisdiction dis- 
allowed — Defendant, if can raise same point ever again 
in execution department. 

A suit which under the Agra Tenancy Act was cog- 
nizable by the Kevenue Court alone was filed in the 
Court of the Munsif. An objection was taken that the 
suit was not cognizable by the (.’ivil Couit but it was 
disallowed and the claim was decieed. No appeal was 
preferred to the District Judge nor was any further le- 
ri'edy sought from the High Court. Objection was 
again raised in execution that the Civil Court had no 
J iiisdietion to enteitain tlie ‘-uit at all. 

y/c’/</, it would be contiary to the spiiit of the provi- 
sions in S. 47, C. P Code, to allow the execution Court 
t(i go behind the finding of the Civil Court and reopen 
the question and determine afre^'h that the Court decided 
the (lue'-lion wrongly and, therefore, improperly usurped 
jurisda tioii. It is, therefore, not open to the defendant 
to 1 arse the question of jurisdiction again in the exeeu- 
ti^m department. ySnlairnan, C Mukcrji and King, 
JJ.) canionmknt Hoard 7 . Kish AN L'\r, 6 R.A. 

933 -149 I C. 636-= 1934 A L J. 409 18 R D. 275 = 
15 L R. 326 (Rev. ) = 3 A. W.R. 721 = A.I.R 1934 AIL 
609 (F B ). 

Executing Court — Powers of — Madras Hindu 

Religious Endownmnts Act - District Judge a‘ ting under 
8.70(2) of the Act — Power to examine nieiits of 
demand. Sec MADRAS fllNDU REI.KUOUS ENDOW- 
MENTS ACT, S. 70 (2). 68 M.L J. 200. 

'Executing Court — Powers of — Mortgage decree. 

A c'ourJ executing a mortgage decree will not in exe- 
cution department enter into the i omplit aled (luestion 
1 as rcgaids the nature of the title of the niortgagoi. For 
I instance, a Court executing a ii’ortgage deciee is not 
I entitled to deticle w'hether the propeity, whi«.h the mort- 
gigor got after the execution of the mortgage deed, can 
be sold in execution of a mortgage deciee. It will look 
into the mortgage deciee and it it fin(l^ that the propeity 
sought to be sold is •specified therein, then its plain duty 
. will be to execute the decree le‘a\ing the parties to have 
■ their lights determined separately by in-stitution of a 
, separ.ite suit. {Harnes and Rachhpal Smg/i, J J.) 
, AHDUL Ahad 7c pRij Narain Rai. 153 1.0.984 = 
7 R.A 653 =1935 A L.J. 214=1935 A.W R. 87= A. 
I I.R. 1935 All. 269. 

I F.xecnting Court — Powers of — Mortgage decree 

I — Property acquired by mortgagor pemlente \v,ii—Ques- 
I tion as to non liability — IVhither can be ratsid. 

I When it is not open to the judgment-debtor to prevent 
j the passing t)f a final deiree in a mortgage suit, in re*- 
I pect of propeity acquiied by him ptirdenfe life under a 
i paramount title, he should not be allowed to be heard in 
I the execution department ami pievent the sale of the 
property covered by the decree passed against himself, 
(^Snlaiman, A. C.J. and Panerjt, J.) SaHU NaND 

Kishore V Dhanpat Rai. I.R. 1931 All. 758 = 133 
I.C. 902 = A I.R. 1932 All 49. 

Executing Court — Poivers of — Mortgage decree 

•^Ritcahle distribution among properties. 

Where the question of splitting up the mortgage debt 
as among the several properties is refused by the decree, 
the executing Court has no power to decide the question 
of rateible distribution. (AVjj and Scroope, JJj} 
Ramghulam Singh v . Janki Nath. 14 Pat.L.T. 
371. 

Executing Court — Powers of — Mortgage decree 

for sale — Objection on ground of inalienability of pro- 
perties as being ser^nce mam — Matntat liability. 

In execution of a mortgage decree for sale of certain 
properties, an objection by the judgment- debtor that the 
propei ties constitute an /If service inam> 
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inalienable according to law, and therefore should not 
be sold is one rtlating to the execution of the decree and 
can theiefore be raised and decided. The executing 
Court, having the po\Ner to decide such a question, is not 
incomptlcni to decide it , siinidy because the cjuestion 
lequiies the taking of evidence. /^ow^ J.) 

SKIRANGACHAHIAK ANNAMAI AI CHEl'llAR. 166 
I.C. 331= 7 BM 688 = 1935 M.W.N. 348-11 L.V). 
485 = A.I B. 1935 Mad. 647. 

Executi C on / 1 — Powef s of — M ori ^age d ecxee 

Order of sale — Cou? t passing (L 1 1 ee defifiitig — h xei nting 
Coutt tf bound. 

It is v\ell settled that a C'ourt which parses a mort 
gage deciee may in ceitain ciicuniSt.incfcs and having i 
legard to the equities of the ease, piest ribe the older in j 
which the inc:>itgagcd ptopetlies aie to be sold. It is I 
also line that an exet uting C ouit may in certain excep- j 
tional cases, whcie equities demand it, ptesciibelhe! 
order in which the moilgaged piopeities are to be sold. 
But once the Couit pa'^sjng the mortgage dente h.as 
definitely laid down the order in which the inojtgaged 
propel tics aie to be sold, the executing ( cain cannot 
ignoie the oiigiiial dec ice and proceed to sell the jiicper- 
lies in a clittererU nieJer, in '^pite ot the olqccticns of . 
decree- holder well as some of the judgment debtors. I 

{Adamt ami I ozl Ah, JJ,) MkhUATUNN ISSa Bi GAM j 
Z' vShwak Kam. 12 Pat. 77-IB 1033 Pat. 183- ! 
142 I.C. 865-14Pat.L.T. 593-A.I.B 1933 Pat. 161. 

Jixccutt 7 ig Coupt — Po':oe7S of — f\.7oer to amend 

appltcaiton by peiotitng ftcdi list of propifites. 

Even after an execution application is registered, the 
Court has jiin.sdiciion to allow the ameiulmcMit of the 
application or the filing of a supiileniental list of pio- 
perties if the list is given within th<; period of liniitaiion. 
17 Cal. 631 (F.b.\ Dist. ; A.l.B. 1932 Cal. 766, Appi. 
{^Henderson ami Muter JJ ) I’IKAMal z-. IMSANTl 
DAS. 158 I.C. 556 =8 B.C. 194 = A.I.R. 1935 Cal 614. 

Executing Coupt— Powers of~~l\no:r to go 

behtpid dccpce. 

No doubt when a decree is ambiguous, K^ference to 
the pleadings is peiniissible, but the executing Court is to 
take the decree as it stands. In a decree for pa>rnent of 
money, the judgment-debtor canncit seek to prove that 
he was sued cmly in his capacity as a member of the 
joint Hindu famil> and wa-^ besides a minor, when the 
debt was contraclc I by the manager of the family and 
that in the circumstances he was not personally liable; to 
entertain such oi:)jections in the face of a dear decree 
directing payment of certain sum i's tanla mount to allow' 
ing the case to be reopened on its merits. {Ehidc, J ) 
Dasondhi Mal Dina Nath zABiKTHa Kam, 15 
Lah. 326 = 16210 190 = 7 B L. 262 = 37 P.L R 62= 
A.I.R. 1934 Lah 115(2). 

■ Executing Court — PoivcPi of — Poioer to go 

behifid detree. 

Where the decree is free from ambiguity, the executing 
Court is bound to execute it, whether it is right or 
wrong. {^Shadt ImI^C, J.apui hroadway, ./ ) CiflA 
NAYA LAL V. PUNJAB NA'1 ION \L BANK, T.TD , 
I.AHORE. 14 Lah 6 = 1 R. 1932 Lah. 440 = 138 10 
249=84 P.L.R 376= A.I.R. 1932 Lah 534. 

Exc'-uttPig Court — Poxvers of — Pow-r to go hehtnd 

decree — Con^eppt decree — O^feetiopi tpi executiopi by ex 

defendant— If can be reqpii red tpito 

A consent decree pas'-ed without recording evideme 
as against an ex parte defendant may be liable to be ^et 
aside on appeal, but is not a nullity ; and an executing 
Court cannot, therefore, go behind it and enquire into 
the ‘objection* raised by such ex parte defendant to 
its execution against him. (Ivedopi.^ SHaNKER 
Lal V. Alla NOOR. 1935 A.M.L J. 49. 
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Executing Court— Penvers of— Fewer to go 

befitnd dciree — Decree against J/inau fatfur ami sons 
genet ally without restriction of sons' liability— Liability 
of sons' peisoptal ppopcpty. 

Where a decite is obtained against a Hindu father, 
the sons being not parties to the suit, the decree can be 
executed against his sops to the txtent ot the family 
propel ly in theii hands. Wheie a deciee is obtained 
against a Hindu father and his sons, thtn the Couits 
must restrict the decree, as far as the sous are concerned, 
to their inteiest in the family properly. Where, how- 
ever, the deciee is not so lestiicied and is passed against 
the father and son.s, it is capable of being executed 
against the property of the s< us whatever the ualuie of 
it or against the smrs personally and the executing 
('oui t I annot go bchird it. 10 I'at. 305, Di.'-s. (Rang- 
pukat\ J.) SHANKAKNARAYAN v. KiKHAVDAS. 

I R 1932 Bom. 478 = 139 I.C. 206= 34 Bom.L B. 941 
= A.IR. 1932 Bom. 483. 

Executing Coup t — Pewets of — Penot r to go Inhirid 

dtcret — Decree in contpazeniion of S. 16, Pupuab Alie- 
nation of Jap.dAit. 

1 he pioposition that an exeruting Couit is not ordi- 
narily entitled to go behind the deciee is well-tsiablished. 
But an executing Court cannot sell land Itlongii g to a 
mendrer of a notified agricultural tribe in any circum- 
stances, in view t)f the mandatoiy provisions of S. 10 of 
the Punjab Alienation of Land Act, even though a 
deciee has been obtained against him. 34 P. L. K. 523, 
Foil. (P/ude, J.) Ahmad Din v. c;hui am Kasul, 
151 I.C 730 7 RL. 202 = 36 P L R. 400 = A.I.R. 
1934 Lah. 609(1). 

Executing Court-Powers of — Power to go behind 


decree — 1 Vc i ee ex pap te- -Omission to produce Succes* 
sion Ceitiftc'ate —Objection in execution — Maintainabi- 
lity — power to leopen the deciee. Ree SUCCPS.SION 
AC r S. 2 1 4 16 Pat L T. 99 = A.I B. 1935 Pat. 148. 

Executing Couit —Piwers of— Power to go behind 

decree — Dcctee lorougly preparid — Pp ccedure^ 

A Couit executing a dec lee must take the decree as it 
stands and cannot go behind it, unless the Court whirh 
pas^erl it, had no jurisdirfion to pass it and the decree is 
a mere nullity oi incapable ot execution. If the decree 
appears to have- been wrongly prepared, it must be 
coirected by the Oiiirt which passecl it. But that does 
not entitle the executing Court to go behind the decree. 
(Sriiuidazui and Nanavutty, JJ.) JlJGAL KiSHORF v. 
Sai YA Nakain Shukla. 10 Luck 508 = 7 RO 350 
= 153 I.C. 506 = 1935 O.W.N. 17 = A IB. 1936 Oudh 
57. 

'Executing Court— Pmvers of —Power to go behind 


decree — To disallow intered awatded by decree. 

The executing C'ourt has no pow er to go behind the 
decree. Wheie the decree ileaily stated that the decree- 
holder was entitled to infeiest from the date of decree to 
the date of realization, the exec uting t’ourt has no power 
to deprive the cleciet -holder of his right either on 
ac'Count of the smallness of the amount or on the ground 
that the decree holder was a w’ealthy landlord and the 
defendant a i)oor minor. {Courtney-Ternll C, J,and 
Eazl Ah, J) KaME.>HVVAR SiN(;H BaHADUR 
Kamjiwan Sahu IR 1932 Pat 209=139 I.C, 
127 (2) = 13 Pat L.T. 343 = A.I E. 1932 Pat. 237. 

Pxecutipig Coup t-- Powers of— Power to go behind 

decree — Execution of amended decree — Propriety of 
amendment— iVo power to question. 

It is not within the province of the Court executing 
the dec ree to question as to whether or not the amend- 

I ment was properly made. Its duty is confined to exe- 
cition only, and if It finds that an ajrplication for execu- 
tion has been made within three years from the date of 
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the amended decree, then its duty is to proceed with the 
execution. i^Rachhpal Sinijh^ /.) NAUOTTAM l)ASS 
7.. ATUL Chandra. 150 LO. 947 = 7 B.O. 76 = 11 

0. W.N. 814=18 R.D. 396 = A.I.R. 1934 Oudh 289. 

Execuiiuii Couft—Po'iih rs of — PtKver to go behind 

decree — Final decree in mortgage suit parsed on applica- 
tion made beyond limitation — If nullity — Power of 
execution Court to refuse execulion. 

All executing Court can only question such decrees as 
have been made ^^ith()Ut jurisdiction. An order made in 
erroneous fcxerci«)e of jurisdiction is not the same thing 
as one made without jurisdiction. The former is only 
voidalile but the latter is void When a Court is sei/ed 
as a mortgage suit, it can pass ortlers on an application 
for final decree even though such applu ation lias bem 
made beyond three years from the d.ile ot the ptelinii- ' 
nary decree. The mere fact that it overlooks the bar of ; 
limitation or acts wrongly in not apiilying it will not i 
make the final dec ICC* without juiisdiction. Limitation 
is only a question of procedure <ind not one of jurisdic- 
tion, and a wrong decision, wln ther express or implied, 
on a (juesUon of limitation does mit cjusU the jurisdic- ! 
tion of the Court. The final decri'e passed by the ('emit 
in sm li a case is not a nullity ; and the executing Couit 
caniMJt refuse to exei.ute it on tli.it ground. It is not 
entitled to go behind the dei ree and investigate the 
question whether the application upon whuh it is inaile 
was time lcu led. {Fazl Ah and Auby, /p.) IlARLAi. 
Kami’I 7>. JHAKI. 15 Pat. 51 -159 I.C. 248=8 R.P. 
263 = 16 Pat.L.T. 744 = A.I.R. 1936 Pat. 93. 

lixecHting Court — Powtrs of — Pouter to go 

behind decree — inquiry into legality of detree. 

An executing ('ourt cannot go behind the decree but 
must carry out its terms. When ome a deciee is made 
against certain jiroperty, it is no longei possible for the 
juilgiiieiU-debtor in execution to (ontend that the 
property ( .innot be sold in execution Nor lan the 
executing ('ourt iiujuire into the legality of the dei ree 
Matters which could and slKiuld li.ive been agitated in 
the suit (.annot be* allowed to be raised for the first time 
in execution, {hlmphy and Madduiy JJ.) TaI'YA 
(lOUDA Kanojiz^. Mohodin Sui.tan 154 I.C 642 
-7 R.B. 360 = 36 Bom L.R. 1231 A I.R. 1935 
Bom. 96. 

Executing Coiiit — bowers of — Tower to go 

behind decree — No p<rwcT ordinarily to go into the ques- ; 
tioii whelhei tlie decree is collusive or not- Question of 
lis pendens liusied — Deiision of lower Couit not intei- 
ferod with. A.v C. V. CODK, O. 21, K. 102 16 Pat L. 

T. 220 A.I R. 1936 Pat. 230. 

Frecuting Ct>urt — Powers of — P^noer to go • 

behind dtcret — Omission to prove lote right tn suit — 
Right to agitate in execution. 

The exei'uting (!ourt has no jurisdiction logo behind I 
the ilecree .iml alter or revise it. When the tlecree for 
final partition gave the respondent actual posse-'sion, 
and the appellaut f.iiled to prove his jote right in the 
trial Court, he r mnot agil.ite tiu? ni.itter in the e\«'cution 
(Jourt. {fwrt ll'iUtams an I M C . Chose, J J.) ShaH 
ARDUL IlAMil) r/. TUAK ASn ('HANl)RA NaNDI. 152 

1. C. 764-7 R.C. 313 -^38 C.W N. 832 = A.I.R 1934 
Cal. 793. 

— Executing Couit —Powers of—PiKoer to go 

behind decree -Plea as agucu/tur.s* mrler Punjab 
Alienation of Land Act, 1900 — IChcthcr can be raised in 
exccuti at. 

Where a decree ordeis the sale of certain property for 
the realization of a debt, the objection that the judg- 
ment-debtor is an agriculturist and that the propeity 
cannot be sold in execution proceedings by virtue of the 
provisions of the Pui^jab Alienation of Land Act cannot 
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I be raised for the first time in execution proceedings and 
, the executing Court cannot go behind the decree. {Tek 
\ C/und, /.) Ganesh Das v, GanctA Sini^h. I.R. 
i 1932 Lah. 393 = 138 I.C. 60 = 33P.L.R. 632 = A.I.R. 

I 1932 Lah. 529. 

I P.xecuting Court — P owners of — Power to go 

! behind decree — Question of jurisdiction. 

A Court to which a decree has been transferred must 
take the decree as it stands and is not entitled to 
qufc.stion the Vcdidiiy of the decree, upon the ground that 
the decretal (.'ourt had no jurisdiction, territorial, per- 
sonal or pecuniary to pass it. 10 Tom. 65 ; 10 I.C. 532 ; 
44 Cal. 627, Kel. on ; S Rang. 544, Overr. (Case- 
law discus-ed.) {^Page, C.J., I/eald, Carr, Mya Bu and 
y/.) s. A. Nathan v. S. r. Samson. 9 Rang. 
480-135 I C. 65=I.R. 1932 Rang. 17 = A.I.R. 1931 
Rang. 252(1.B.). 

|R. 35 P.L.R. 400 (401), 35 T.L.R. 482 ("488, 
489); 1934 L 117(118); 1934 R. 197 (198); 14 l1 230 
(232); 140 LC. 533. Rel 00 C. 191 (l%), 140 I.C. 
1«0(181). F. 10 R. 71 (72).] 

Executing Court — Powers of — Power to go 
behind decree — Question as to proper repj esentation of 
! til la tic. 

The 6‘xecutiMg Court cannot go bt'hind the decree. It 
can inquire whether the Court as evidenced on the f.ice 
; of the decree by seal and signature was a prijperly con- 
stituted (.’ourt competent to p.iss the decree, but having 
satisfied itself of the competence, it cannot go into the 
cjuestion whetiier it is a deoiee which the Court ought to 
] have passed. It cannot tlierefoie inquire if the defen- 
, dant was a lunath' and uniepresenled, at the time of 
the deciee and if the decree was on that account invalid. 

• 44 Cal. 627, Foil. {Jiukson, /.) (lOVlNDAN NaDAR 
V NatiSa IMLI.ai. 135 I.C. 314 = 1 R 1932 Mad 
74 = 34 L W. 806 = A I.R. 1932 Mad. 7 = 61 ML J 
520. 

IF. 1932 M.W.N 1317 (1319). Appr. 58 M. 752 
(759), (')8 M L.J. 318.] 

-Exccuti ng Court — Powers of — Power to go 

behind decree — Relief against penalty— Compromise 
dec ret . 

S. 74, Contract Act, does apply to a comoromise 
deciee and it is open to a (.'ouit executing such decree 
logo behind it so as to interfere v\ith a stipuladon by 
way of penalty contained in the compromise, (Case-law 
discussed.) 46 /\Ii 57l, Overr. {Mukerji, AgC /., 
Kingand Niamatullah, //.) MOHIUDDIN re k/ASh- 
MIKC) Hiin. 55 All. 334 = I.R. 1933 All 117 = 142 
IC. 419 = 1933 A.L.J. 132 = A.I.R. 1933 All 252 
(FB.) ^ 

Executing (Jourc — I’owers of — Tower to go 

behind decree — Suit by minors with father a.s next friend 
— Suit ciismisseil with costs — Execution of decree for 
! costs against father. See C. T. CODK. S. 47 — EXE- 
; CUTINC; (;()IJRT--T0\VER.S OF. 1935 A.WR. 266 = 

; A I.R. 1935 All. 359 

; —^Executing Court — Porvers of — power to sell — 

; Injunction restraining sale of part of property — Sale of 
; reinaindtr. 

Where an order of injunction is issued to an execiit- 
' ing Court restraining the sale of a certain share of a 
i pioperty claimed by a plaintiff in a suit, there is no 
: objection in principle to the exeiuting (!ourt proceeding 
[with the sale of the remaining part of that piojxirty. 
i {Lort Williams and Nazim Ah, JJ.) Sha Chandra 
i imoosHAN Ray 7’. Pramathanath Ray. 61 Cal 
I 668 = 15210. 35=7 B.O. 225 (1)=A.I.B. 1934 Cal! 
i 781. 

Executing 6ourt— Powers of — Probate duty — 

I Collection of probate duty. ‘ 
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It IS not the business of the executing Court to collect 
probate duty when an application is made by the 
executor for executing a decree obtained by the deceased. 
It is the duty of the I^robate Court and Revenue 
Authority under the Succession Act. (/>. B Chose 
N- K, Bose, JJ.) Njikanta Ohosal v. Ram 
Charan Roy. lU I.C. 495 = 55 C.L.J. 82 = A.I.B. 
1928 Cal 835. 

-lixecvuing Court — Powers of — Propeity not 

alienable — Deciee directing sale of pioperty of agri- 
culturi'-t in contravention of law — Objection in execu- 
tion — ^faintalnahl^ity. AVt* PUNJAB ALIEN Al ION OK 
LAND Act, Ss. 16 ANT) 21- A. A I.B. 1935 Lah. 443. 

Extcuting Court— Pozoc) s of — Property not 

alienable — Execntton sale — Objection under Spedal Act, 

Where the sale is ordered by the electee, an objection 
cannot be taken before the executing Couit that the 
propeity is not alienable under the Punjab Alienation of 
.Land Act. {Addison, J.) SvJRJAN ?>. TlGH liAHADUK 
Singh. I3l I C. 229 = LB. 1931 Lah. 389 -A.LB. 
1931 Lah. 545. 

lixecutin^ Court — Pimers of — Refusal of execu- 
tion — J rrcgularity in passing decree — Refusal to permit 
execution — Pe> mt visibility. 

The executing Court must execute the deciee as it 
finds; it and cannot refuse to execute it on the giound 
that there was some irregularity committed in the suit i 
before it was passed. Thus it cannot refuse execution 
on the ground that the decree-holder hail liied before 
the final decree W’us passed and that the final decree was 
passed in favour of his heirs after the suit had abated. 
The deciee being one passed against living persons is 
not a nullity and they aie bound by it so long as it is 
not .set aside and the executing Court cannot refuse 
execution of the same. (^Sulaimany A. C. /. 'ind Baf- j 
pai, jf) Thakur Prasad z/. Kanhya Lal Bhar- 
GAVA. I.B 1931 All. 623 = 133 1.0. 303-A.IB. 
1931 All. 746. 

Exeenttng Court — Powers of — Refusal of execu- 
tion — Partition decree not draivn up on jndntal damp. 

Wheie a paitition decree is not diawn up on a stamp 
paper, there is no decree at all and the executing Court 
can refuse execution as there is nothing for the ('ourt to 
act upon. The fact that in such a case the party has 
mistakenly furnished C’ourt fce stamp and the t.’ourt 
mistakenly permitted the decree to be drawn up is 
immaterial The question whether a decree exists or 
not is a necessary preliminaiy to an application for 
execution. {Pahp Jf) DiT.BAOH Rai MT. 

TEKA DKVi. I.B. 1932 Lah. 167 -- 135 I.C 685 = 33 
P.L.B. 343 = A.I.B. 1932 Lah 249. 

Executing Court — Powers of- — Relief to judg- 
ment-debtor — Hypothecation of a decree fora larger 
sum. ivith decree-holder — Judgment debtor not entitled 
to apply for excess — Remedy, 

Where the judgment-debtor has hypothecated with the 
judgment-creditor a deert-e in his favour, which is for a 
greater amount than the decree against him, and the 
judgment creditor neglects to execute the decree so 
entrusted to him by wray of hypothecation, the judgment- 
debtor is not entitled to ask the executing Court, in 
execution proceedings of the decree against him, to 
award him the full amount of the decree in his favour. 
The Court can only decide whether or not the judgment- 
creditor is bound to give credit to the extent of his 
decree and the Court cannot award to the judgment- 
debtor the excess of his decree over that of the judg- 
ment-creditor. The remedy of the judgment-debtor is 
only by >vay of a separate .^'uit. {^Middleton, J. C. and 
Saaduddin, A.J.C,) PUNJAB NATIONAL BANK, LTD. 
V. JAGGU Lal. 148 I.O. 643 = 6 D. Pesh. 62=A.I.B. 
1933 Pesh. 79. 


EXECUTION-Executing Court. 

Exec Hit ng Court — Power s of— Subscqui nt roents 

■ — Whether can be looked into. 

Wheie a deciee- holder purchased the tenure of the 
darpatnidar in Court auction and the Sepatnidais later 
applied to be lestortil to pos'xes'ion but hefoie the hear- 
ing, the deciee holder annulled the sepatm by notice 
undei S. 167, B. T. Act. 

I/e/d, that the Court should take notice of the subse- 
quent events and should ha\e disn.issed the application. 
Duty of Court in such niatteis indicated. \Jack and 
Miiter, J J.) PRIYAMBADA DtBl v. BHOLANA'IH 
BaSu. 60 Cal. 686 = 8 I.B. (Cal ^ 129 = 146 I.C. 663 
= 37 C.W.N. 339 = A.I B. 1933 Cab 534. 

Executing Court — Pvwcrs of — I'aiidiiy of 

dec t ee. 

In a suit under S. 92, C. P. Code, the decioe may 
direct the payment of money or deliveiy of pioperty to 
the new' tuistees and in any event the validiiy ol such 
directions in the decree ,.annot be questioned by ilm 
executing Court. {Beasley^ C.J. and Pakenhotn Itals/i, 
J.) VaKADIAH CHETIYZ'. NARA.^^IMHALU CHEllV. 
54 Mad. 345 = I.B. 1931 Mad 112 = 134 1.0,60 = 
1931 M.W.N. 686=33 L.W. 149 = A.I.B. 1932 Mad. 
41 = 60 M.L J.173. 

[B. 61 M.L.J.904 C‘^0C). Bel. 1931 M.W.N. 

, C«47).] 

,, Executing Court — PiCwers of — Validity of 
decree — Compromise decree — Right to question. 

The terms of a compromise even though they are 
beyond the scope of the suit it embodied in a deciee are 
executable and the executing Court cannot question the 
same. Wheie in a money suit on a piomissory note, 
the plaintiff prayed for relief against the family assets 
in the hands of the sons of the executant but by the 
terms of a compromise embodied in the decree the 
plaintiff got peisonal relief against the sons. 

Held, that the validity of such compromise decree 
could not be questioned on the execution side. {Paken- 
ham Walsh, J,) GOVINDA NATTAR v, MURUGESA 
MudaliaR. I.B. 1932 Mad. 612 = 138 I.C. 786 = 

1 1932 M.W.N. 623=36 L.W. 476 = A.I.B. 1932 Mad. 

I 557. 

Executing Court — Paivcrs of — Validity of decree 

— Decree against dead man — Objection to execution. 

A deciee passed against a dead person is a nullity and 
objection on that scoie can be taken in the executing 
I Court. {^Addison and Dm Mahomed^ JJ.) RaDHA 
KISHAN SOHAN Lal z/. Bihaki I.al Ara Nand. 
17 Lah. 32 = 159 I.C. 212 = 37 P.L.R. 601 = A.I.B. 
1935 Lah. 439. 

Executing Court — Powers of — Validity of decree 

-- Enquiry into — Defendant alleged lobe lunatic at the 
trial. 

The Couit executing the decree must take the decree 
as it stands, and has no power to go behind the deciee or 
entertain an objection as to the legality or correctness of 
the decree on the ground, that one of the defendants in 
the suit was a lunatic at the time of the institution of the 
suit and trial, w’here there is nothing in the pleadings 
or other documents forming the record in the suit, on the 
face of them, to indicate that fact. 53 ('al, 166, ExpL; 
54 523, Ref.; 9 Rang. 480, Foil. {Costello, J.) 

Kali Charan Singha v, bibhuti Bhusan Singh a. 
60 Cal. 191 = 36 C.WN. 1120-142 1.0. 60 = I.B. 
1933 Cal. 210 = 67 C.L J. 390 = A.LB. 1933 Cal. 85. 

[B. 9 Luck. 435(447) (F.B.).] 

Executing Court — Powers of — Validity of decree 

— Case of ; uri sdi ction. 

Once a cause is converted into a matter under the 
Indian Arbitration Aot, the inherent jurisdiction of the 
Court of general jurisdiction possessed over it is 
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curL.ulfil. and the Court cannot pis', a decree superseding i 
the award tn kU l)o*Lwtijn tlio pirties. In suoh a case il 
is open to th‘* exoniling C’ourt to treat ihe dicree a-, a 
nullity and allow the pirtie-. lo pri):e^d with exi .uti'>n oi 
the basis of th -• awird. Idmit'. of ex^ruling C^■)lrt’b 
power to rjuesLion validity of tJt"C4-ee laid tlovvn. 53 C' il. 
165 CK.I1 ), C’)n'. {M ik'rjt anl Guki, //.) K\- 
BINDK \ N \ nr CH \KK WAK ri 7 ). f V VlOK \N 

IIHXDURI. 58 Cal 1018-.133I.O Id3-£R 1932 
Cal 194 -35 aW.N 537-AIR 1932 Cal 9. 

[Cons Li.-k. 435 (444, 445, 453Ki^liJ- a el. 35 
r.L.K. 4S2 (4S7;.] 

Ci)Hrt — Powers >f — V il id it y of di'crce 

— Question of f tins iiction. 

It is not open to an cx'cutinz (’oirL to •juo'.tion the 
Validity ol a decree o.i Ih * ground that the (' )urt whi'di 
made the decree hid not pe:uniary jui isdhrtion to mike 
it. { A Idn in an { ('ol d^t r.'ini , If.) 

MKi) V. Fa/\i. Nishw. 13 Lah. 25 IR. 1931 
Lah. 753 133 I.C. 276-33 P.L.R. 303-A.r.R. 
1932 Lah. 289. 

[Doubt, and Not F. 35 IM. K. 482 (48S). R. 35 P. 
L.U. 403(401); 0 l.ick. 435 (452) CK.Il.); 1934 h. Il7 

A x:trnUni' Cottel — I'owers of — Validity of decree 

— Want of jiirisdution and erronsous exercise of :t — 
Distinct I on. 

An e.xecuting (Joiirt cannot cjuestion the decree sought 
to be e.xecuted except on the scoie of patent want of 
jurisdivdion but want of jurisdiction is a very dilfeient 
matter from the erioneous exnrcise of it. So where tiie 
(Joint lecoided a compromise detaco under O. 23, R. 3 
and lliough a term of the compromise relateil to pro- 
perty not in (luesiion in tlie .suit, yet as it was the con- 
sideration of the compiorni.'^e and so intim.itely con- 
nected with it, the (ioiiit had jurisdiction to leconl the 
compromise, .ind the execaiting (.'ourt has no po\M.r to 
(juestion the v.ilidity of till* decree. 53 (J. Ibb ( K.IJ ), 
Kef. {Mad ifavkur, J.) RaJIRAO v. SaKHAKAM. 
I.R. 1931 Bom. 322 -132 I.C. 431-33 Bom.L.R. 
463-A.I.R. 1931 Bom. 295. 

— Kxei nling Court — Powers of — V.ihdity of decree 

— I'ower to eiKjuiie into. See l^ ('ODK, S. 47 — EXK- 
cuTiNt; Court. A I.R. 1934 Lah. 623. 

--Extent ina^ Court — PciOers of- -Validity of dciite 

— i\nver to enquire into 

'I'he fact of the Court having no jurisdiction to pass a 
decree ought to appear on the face of the decree or must 
be capable of being gatheieil without the necc'.sity of an 
eiKjuiiy into facts; eUe the executing (a)urt has no pow’er 
to ijiu btion or inve^tlgato the validity of the decree. 
{Ni yosti and Guile, A. f.C 7.) LaXMAN ?». DHAMORl 
CO-Ol'KKXnVK ('KKDIT SOOIKTV. I R. 1933 Nag. 
122-142 I.C 487- A.I.R. 1933 Nag. 211. 

Execiitins^ Court — /Anvers of — Validity of decree 

— Po'otr to question — Comfiomue decree. 

An executing ('ourt has no i)owei to tliscuss the vali- 
dity of the terms of the deciee which it is oidereil to 
execute. The objection tliat mie of the terms of a 
compromise deciee was “outsulethe .scope of the *'nit*’ 
is therefore not one for the executing ('ourt to consider. 
If the Com t had no power to p.iss the deeree, the matter 
should have been laised eirhei by way of review or by 
way of appeal, but the executing C'ourt cannot go be- 
hind it. {Coiortrey-Terreff C.J. and Saunders, J.') ! 
Mahomki) ISM MI. V. PiRi Shaima 13 Pat. 17= | 
161 I.C. 368 (2) = 7 R P. 79-A.I.R. 1934 Pat. 203. ! 

— -Exe^ utins: Couit —Poioers of — Validity of decree \ 

— Penver to question — Detree against minor not repre j 
sented by guardian ad litem — Minor, if can question ^ 
its valid tty tn exec At ton. 


An executing Court can witnni certain limits question 
the validity of a decree, wdiere the question of jirislic- 
tion IS principally involved. The provi-jioas of K. 3 of 
O. 32 as to the app^int nent i>f a guardian al life n for 
a ini.ior defendant, ai e impji alive and if a mini>r is 
sue I without a giaidian al liteni an i .i decree is pissel 
again>t him, that decree i> a nullity an 1 cannot be en- 
fotcel ag iiribt him, and the minor can q leition the 
validity of the deciee, on the groan ! of In', non repre- 
sent.itnin, in the ex jcut lo n pro:eeding> 'Phis dismissal 
of.ippjal preferre 1 by the mi lor agiinst such decree 
cinnot hive the eifect of v ili lating rhe (hi roe against 
him. {Grille, J C. and S i'Viedar, A.f C ) RaI)H\- 
KISAM r/ Rd AOWV.VDVS. 159 IC. 951-^8 R.N. 150 
= 31 N L R. 403 = A.I.R. 1935 Nag. 235 . 

-I'Acvuting (Joint — l*owers of — Validity of decree 

— Right to rj lestion — Lirnil> of. See (J. P. C(1I)K, 

0. 21, K. 7. A.I.R. 1932 Cal. 380. 

Plxccnting Court — Poiver^ of — Variance of 

deeie:. 

' An executing Court must exe.nite, the decree if valitl 
and oxc'-uiable, and Lanmjt altei or vaiy it in execution. 
I)it ail exe.Aiting (Joiirt, which refii'es to sell pioperty, 
the ‘-ale of which h.is been decreed under (). 34 doe', not 
merely interiuet the decree but interferes with it. {Cold- 
stream and Hfiide, //.) SUIV I) AS .SINGH v. KARAM 
CIIANI) AND SONS. 15 Lah 772 -153 I.C. 772=7 
RL. 457 - 37 P.LR. 36 - A I.R. 1934 Lah 438. 

•Executing Court — P\nacrs of — Variance of 

decree — Aidition to decree — l\’rmissibility. 

The (Jourt executing the deciee (Mn only construe the 
decree on what ippeais on the face of it and on the 
pleadings and documents hied in the case. Where there- 
forii a decree is p issed in respect of a ('eitain survey 
number, the decree- holder canmrt, in execution pioceed- 
ings, apply that another survey number shoukl also be 
sold ahrng with the one mentioned in the (Lciee, on the 
ground ih.it bcung .i w()inan she did not at the time of 
suit know the exact numbers of the property moitgaged 
tohei, wdnch liad been desi i i bed by mere b.>nndaries, 
in the moitgage on which the decree w.is based. 
{P ti rers, J ,C. and Riipthand , A J.C.) Mdmanbai 
PARMANAND IIIROMAI. HOLOMXL. I R. 1933 
Sind 176 (2) -144 I.C. 245 - A.I.R. 1933 Sind 130. 

Executing Court — Powers of — Variance of decree 

' compromise — P'lxinct new dates for payment. 

An execution (’ouit has no power to .liter or vary the 
deiiee und r exticution and to substitute a new decree 
for it. A mere consent of parties caniuit coiifei such a 
jui isdh'tion on the executing (’ourt. Where the com- 
promise arriveil at between deciee holder and judgment- 
debtor fix'es new dates of payment or deliveiy of pro- 
perty, it alteis the time of satisf.iction and therefore 
vaiies the deciee It is not a miueiM-e of jjostponement 
of e.xeciition, wliiih the Couit undei spcci.d circum- 
; stances recognized l)> the Co le of Civil Pro'edure can 
Older. It is in effect the sub'.titution of a new decree 
in place of the old decree, which new (hicree will itself 
become capable of exerution. It is tlui du^y of the 
! execution Court not to entertain any application for the 
p.iyment of the amount of the decree by instalment, if 
made after the expiiy of the peiiod piesciibed by 
Alt, 175, I/imitalion Act, even though the decree- holder 
is agieeable to it. The legislature has nut intended that 
tlie Court h.iS .ilwMys an inherent power to aciept a com- 
promise whereby the parties have agreed that the 
decretal amount should be paid in instalments. {Sidai- 
man, Afuke^jt and Poys. J J.) GORXRDHAN I)AS w. 
Dau Dayal. 54 All.573= IR. 1932 All. 467 = 138 

1. C. 583 (2)-13 L.R. 199 (Rev.) = 1932 A.L J. 366 
= 16 R.D 293 = A.I.R 1932 All. 273 (F.B.) 

[Rel. 1933 A.L.J. 724 (727); 10 Luck. 208 (225).] 
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EXBOUTION—Executlng Court. 

’ " Executing Court — Poivers of — Variance of 

decree — Power to amend decree. 

An executing Court cannot go behind the decree but 
where the executing Court and the Court which passed 
the decree are one and the same, the C’ourl can ani-^nd 
the decree in the course of the execution. 60 Cal. 753, 
Foil, but where the decree of the first Court is con- 
firmed oi reversed, it is superseded by the deciee of the 
appellate Court and the only Court that can amend the 
tlecree thereafter is the appellate ('ourt. 32 All. 295 
Uel. on. {^Nasnn Ah and Ilenderwn, j /.) 
Hp:manta Kumau (Jhosk r-. RAJKNDUA Monpxl. 
^3 Cal. 181-158 LO. 436-8 R O. 186-62 C.L.J. 
79-39 C.W N. 1295- A.t.R. 1935 Cal. 619. 

Executing Court — Pow’cis of — ’Vaiianceof decree 

— Power to make decree payable by instalments. S e 
C. P. CODE, (). 20, K. 11. A.I.R. 1934 Rang. 197. 

In.stalment decree. 

• Instalment decree — Default clause — Enf orceaht - 

hty. 

Wheie a deciee is pa>able in instalments and on 
default of any one instalment, the decree holder i> entitl- 
ed to execute decree ftjr the whole amount, the question 
whether circiimstano s alleged by a paity from winch the 
Court is asked to infer a waiver, exist or not, is a ques- 
tion of fact, but whether from the facts, if proved, 
'Waiver can be inferred, is a question of law. A decree 
■w’as payable in instalments and on default, the deciee- 
holder w’as entitled to execute the decree for the whole 
amount. He applied for execution of the whole amount 
on default of the fii St instalmc-nt but pendim^ execution 
received the amounts due for the first and second instal 
ments. 

that the decree-holder was entitled to execute 
the decree for the whole amount and that there was no 
waiver of this light by acceptance of the instalments 
pending the execution for the whole amount, {Hilton^ 
y.) piRimiJ i.al apde Ram Kkhri. 150 I.C. 
704-7 R.L 14 -A.I.R. 1934 Lah. 425. 

— ■ ■ ' — /;/ stalment deciee — Execution in respect of instal- 
ments not barred — Permissibility , 

In the case of an instalment decree, it is open to the 
decree-holder to execute such of the instalments which 
are not time burred. 109 I.C. 272, Foil. {Dahp Stin^/i, 
y.) Gopi Ram Jaithu Ram Ramji Das Sri 

Kkishan Das. I.R. 1932 Lah. 339 (1)-137 I.C. 
292-33 P.LR. 30. 

"■’—""^Instalment decree — Security bond charging pro- 
perty — Sale without attachment— V alidity 

A money decree was passed and the Court allow’ed 
payment by instalments, the judgment-debtor having 
given security of certain property which w’as charged for 
the payment of the instalments. The judgment-debtor 
having committed default in payment, the decree-holder 
proceeded to sell the property chaiged under the security 
bond without attaching it. 

Ileldy that no attachment was necessary before sale. 
{}Vort and Varma^ J ff) KRLSHNA PRASAD V. 
Pratap Narayan Choudhry. 13 Pat. 387-153 
I.O. 321 = 7 R.P, 331-15 Pat.L.T. 754= A.I.R. 1934 
Pat. 608. 

Jurisdiction. 

Jurisdiction — Abolition of (’ourt having jurisdic- 
tion — Execution application filed in wrong Court — 
Subsequent conferment of juiisdiction — (]ourt not bound 
to dismiss it. See C. P, CODE, S. 37. 57 Mad. 795 = 
66 M.L.J. 492. 

Jurisdiction — Court in M sitting in P — Decree 

passed by — Pending suit ^ Sub-Court established at U in 
district — Application for execi^ion — Jurisdiction of 
Court in M sitting at P. 


EXECUTION— Jurisdiction. 

A suit was instituted by the appellants in 1911 in the 
Court of the .Subordinate Judge at who at that time 
sat at Py for possession of certain lands situated in the 
sulidivision of and for mesne profits The suit was 
decieed but an appeal by the respondents to the High 
("ourt was sucte^sful and the judgment of the High 
Court w'as aftiimed hy the Privy Council. The suit w’as 
accordingly dismissed with costs. In 1931, the respond- 
ents, the present tlecree-nolders, applied for execution in 
the Court of the Suboidiu.itc Judge of M sitting at P 
and sought to sell in execution lands situated in sub- 
division of P. by a notifiratioii in l9l7, a Subordinate 
Judge’s Court at D in the Distrii t of M was established 
and the local limits of the executive subdivision of D 
weie fixeii as the loi al limits for hi> jurisdiction. 
Further it declared that the lo* al limits of the executive 
subdivision of D ceased to be included in the local 
limits of the Subordinate Judge of P with effect from 
31st OLtober, I9l7. 

Held., that tlie effect of the notification issued under 
the Pengal, Agia aiul Ass.im Civil Courts Act (XU 
of 1887) was not to tiansfer the jurisdiction of the 
Court sitting at P to the Court sitting at >9, but to 
divide between two individuals the jurisdiction of the 
Subordinate Judge in the District of yl/, and in this case 
the suit was begun in the Court of the Subordinate Judge 
at i\J and that the mere fact that, for administrative piir- 
p )ses the Court of the Suboidinate Judge was now 
divided between the Subordinate Judge and an Addi- 
tional Subordinate Judge, and that a certain class of 
business or an area has been allotted to the Additional 
Subordinate Judge, did not make the Couit of the 
Subordinate Judge sitting at P any the less the Court of 
the Subordinate Judge of M, nor did it prevent it from 
executing the deciee. 42 M. 82l and 35 C. VV. N. 77, 
Foil. (^Courtney-Tirre/f C. J. and Saunders^ J.) 
Chandmat. Marwari V. raia Shiba Prasat> 
SiNGM. 13 Pat. 21 = 155 I.O. 769 = 7 R.P. 622-16 
Pat L.T. 513 = A I.R. 1934 Pat. 192. 

Jurisdiction — Decree by Additional Munsif — 

Application for execution to first Munsif. 

The (Jouit of an Additional Munsif is a Court of the 
Munsif. The Court of an Additional Munsif who may 
happen to be sent to a district in a particular year is not 
necessarily the same Court as the Court of the Addi- 
tional Munsif deputed to the same area in other years. 
For the purpose of execution of the decree, which the 
Additional Munsif pronounced, hi> Court is the Court of 
the first Munsif, for he is then trying suits appeitaining 
to the area which was comprised in the territorial juris- 
diction of the latter Court. The application for execu- 
tion of a decree of Additional Munsif to the Court of 
first Munsif is made in accordance with lawr and 
saves limitation. [^Courtney-Terrell , C J. and Saun- 
ders, J.) MANOGI Lai. SA4 V. JOG Sah. 13 Pat. 5 
= 151 I.C. 375 = 7 R.P. 85(1) = 15 Pat.L.T. 216 = 
A.I.R. 1934 Pat. 199 (1). 

Jurisdiction — Decree transferred for eaecution 

— Certificate of transfer ee Court not received — Applica- 
tion to Court which passed decree — Competency. 

An application to the Couit which passed the decree 
for execution of a deciee which had been tiansf erred for 
execution to some other Court, is not incompetent mere- 
ly because the certificate of the transferee Court is not 
received. When the execution by the transferee Court 
has terminated, the execution having been dismissed on 
part-satisfaction, and when no execution proceedings are 
pending anywhere, the Court which passed the decree is 
a proper Court to execute the decree. (^Mukerji, A, CJ 
J. and Gukas y.) * RAJANI K^^TA PatTADAR 
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EXECUTION - Jurisdiction. 

Kazi Saived Goi.am Mahiuddin. 164 1.0.731 = 

7 E 0. 620 = 60 C.L.J. 461=39 C.W.N. 129=A.I.B. 
1936 Cal. 99. 

Jiirisdtctton — Afjrtf:age decree — Subsequent 

change of the territorial jurtsdiction — Proper Court 
for execution. 

Where after a niort^jagc decree is passed, the jurisdic- 
tion of Court is altered in siu h a way that the mortgaged 
propel ty comes within the jurisdiction of another Court, 
the proper C'oiirt to which an applicatKJii for execution 
has to be jiresentcfl is the Couit which pas'>ed the decree, 
wiiether it has pow’tr to orrier sale «if ihepropeity 
situated within the jurlsdiidion of another Court or not. 
An execution application piesentcd to tlie ('oiirt to 
which the jurisdnlion over the mortgaged pn»perty is 
transferied is not one made to the piojier Court. 
(A". S Menon, J.) PALANI Vrr.U 7>. SOMASUN- 
DAKAM PILLAI. 168 IC 811-8 R M. 367 = 1936 
M.WN. 1116-42 L.W. 85G=A.IR. 1935 Mad. 
935 - 69M.L J. 466. 

■ ■ Jill isfliction — Plea of want of jurisdiction raised 

unsuccessfully in suit—Ohjection, if again open by 
judgment-debtor. AVt’ On|KCTION, A.I.R. 1933 

All. 751 (2). 

Liability. 

Liability — Decree foi uile of specified properties 

in suit against father and sons — Obiertion by sons in 
execution — Competency of. 

Defendant No. 1 moitgaged his right to ], share 
in an allowance charged on rertain specific immovable 
propeities. The sons of the first defendant were sub- 
sccpiently impleaded as defendants Nos 3 to 5 on the 
ground that they were also entitled to the said \ 
share jointly With the fathei. 'I'he mortgage w'as frjund 
to be for family necessity and a fleet ee w'as passed. In 
e\e( ution, the sons contended that their share in the 
allowance could not be proceeded «igainst and secondly 
that the security was not saleable. 

//r A/, that as the sons weie parties to the suit, they i 
were not entitled to thallenge the v.ilidity of the decree; 
their proper lemedy was to jirefer an appeal. Secondly, 
as the decree w'as one for sale in resjiect of specified 
properties, no question as regards the saleability of 
those properties could be taken in execution. {Alukerjt 
//.) I’KIPAII PkaKA.S NANDY v. PISES- • 

WAR Lal Marwari. I.R. 1932 Cal. 451 = 138 I.C. ' 
380 = 55 C L. J. 114 = A.I.R. 1932 Cal. 517. 

-’Liability — Hindu sons — Decree against father 

and sons without any restriction of liability. See IIINuu 
Law— Joint i^amh.y. 34 Bom.L.R. 941-=^ A.I.R. 
1932 Bom. 483. | 

Liability — Tiansfeiee from judgment debtor — 

Kxecution of decree agiinst. i 

The mere fact that a transferee from the judgment- 1 
debtor takes up the position of a lepieseiitative of the | 
judgment-debtor bourul by tire ilecree does not entitle i 
the deciee-holder to pioceerl against him in execution. 1 
.Kemble'. In a suitable case the Court may have power, i 
even apart from the provisions of O. 22, K. 10, C. P. 
Code, of adding a pai ty for the purposes of execution 
or of allowing an execution topioceetl against a legal re- 
presentative or a tiansferee i^Mukern and Guha, JJf) 
Hem Chandra Pannerjee v. Annapurna Debi. 
I.R. 1932 Cal. 386 = 138 I C. 64 = 36 C.W.N. 93 = 
A.I.R. 1932 Cal. 423. 

Liability — Transferee of property a fief decree 

of first Court making original defendants liable — 
Decree affirmed on appeal — Transferee^ though party^ 
twt made liable, I 


EXECUTION— Merger of interest. 

In a suit for arrears of assessment and cess, a decree 
was passed against the tenants, defendants 1 and 2, by 
the trial Court. When an appeal by one of them was 
pending, the defendants sold their interest to the appel- 
lant who got himself impleaded and contested the ap- 
peal. The appeal and a second appeal by him failed 
and the decree of the first Court was confirmed. The 
plaintiff tried to execute the decree against the appellant. 

Held, that the decree capable of execution w'as the 
decree of the first Court; that w'as only against defen- 
dants 1 and 2 only; that as the appellant transferee had 
not been made liable under the decree and the executing 
Court had no power to go behind the decree, it could 
not be executed against the appellant. {Baker. Jf) 
ISHVAR San(;appa r . Ramra(l I R. 1932 Bom. 
473-139 10.215 = 34 Bom.L.R. 948 = A I.R. 193^ 
Bom. 462. 

Limitation. 

— Limitation — Applir'ation foi execution — Rent 

device — Adjustment by agreement. See LI. T. ACT, 
Sen. Ill, ART. 6. 39 C.W.N. 1036. 

■ '‘Limitation — Appliiation for payment of the de- 
cretal money by instalment — Application filed after 
time-— Com t cntertaininij same — Effect. 

Although the Coiut shcnrld not entertain an applica- 
tion for payment of the decretal money by instalment 
under 0. 20, R. 11, if made after the expiry of six 
months from the date of deciee, the older if actually 
passed on such a time-baried application is not a nullity. 
Just as a decree passed in a suit which is time-barred 
is binding on the parties, so an ordei for payment by 
instalment is binding on the judgment-debtoi . It must 
be assumed that the Couit by oversight decided the 
question of limitation wrongly. But a wrong decision, 
whether expicss or implied on a question of limitation 
does not oust the jui isdiction. Limitation is a question 
of procedure and not one of jurisdiction. 26 All. 522, 
Kel. on; A.I.R. 1924 Lah. 342, Not Foil. {Sulahnan. 
Afukerji and Boys, //.) GORARDHAN DaS p. DAU 
Dayat. 54 All 573 = 1 R. 1932 All 467=138 I C. 
583 (2) = 13 L.R. 199 (Rev.) = 1932 A.L.J. 366 = 16 
R D. 293 - A.I.R. 1932 All. 273 {T.B.}- 

— Limitation — Ex parte deciee — Application 

within three years dismissed for default — ►Sub'-equent 
application after limitation held not continuation of 
former and barred by limitation. See Chota NaGPUR 
Tenancy act (l90.s), S. j8l A.I.R. 1934 Pat. 237. 

Limitation — Plea of — Not raised — Order for 

execution made — Judgment-delitor precluded from 
raising that plea at a subsecjiient stage in execution pro- 
ceedings. Atr Objection, mfra. A.I.R. 1933 Cal. 
856. 

limitation — Stay until further orders — No 

further orders passed — Ke-heaiing and appeal — Execu- 
tion application filed subsequently — No bar. See LIMI- 
TATION Acrr, Art. 181. 58 Cal. 1113. 

Merger of interest. 

-“—-“'^Aferger of interest — Personal decree agaimt heirs 
of mortgagor — Decree holder subsequently inheriting 
share — Effect, 

I A decree-holder obtained a decree under O. 34, R. 6t 
i C. r. Code, against the heirs of the mortgagois and 
sought to recover the same from out of the assets of the 
deceased in their hands. The decree-holder subsequent- 
ly inherited her husbanrl’s share which was liable for 
the debts. 

Held, that the inheritance did not render her liable 
for the entire decrft3 debt but the decree amount was 
proportionately decreased. {Sulaiman, Ag. C. J. and 
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EXBOUTlON-^Minor. 

Voimsy /.) Asia Bibi v, Malik azir Ahmed. 64 
All. 448 = I.R. 1932 All. 262 = 137 I.C. 50 = 1932 A. 
L.J. 230- A I.R. 1932 All. 704. 

I 

Minor. 

— — Siiffictency of representatton — Decree ! 
against father and uncle — Death of father — Minors tf \ 
sufficiently represented hy uncle. , 

A decree was passed against a nnnor’s father and his | 
paternal uncle as trespassers anti not against them as ■ 
managers of joint fa.nily or as lepiesenting the proper- : 
ties of the joint family, nor was directecl again'^t the j 
joint family properties. In tl e cc^uise of execution, the 
father d»ed. 

Held., that in execution of such decree, the paternal ! 
uncle could not in law sufficiently represent the interests 
of the minor. A.I.K 1929 Mad. 275 and 36 M.L.J 106, 
Dist. (^Madlnwan Natr and Jackson., J /•) KOTAVYA v. 

Radhakrismnaaiurti. 6 I R. (Mad.) 260 = 146 I.C. 
372=38 L.W. 588 = A.I.R. 1933 Mad. 833. 

Mortgage decree. 

— Mort^i,’’ai,^e decree — Construction of — Substance of 
transaction to be looked into — Sale under mortgaic^e 
decree — Defect in description — Effect of. 

In execution picx'eediugs the Court will look at the 
substance of the transaction, and wiW not be disposed to 
set aside an executi(m upon mere technical grounds 
when they find that it is substantially right. 6 I. A 233 
(P.C.), Appl. lire description of tire mortgaged pro* j 
perty set out in the plaint, from which the descriptrons | 
set out in the preliminary decree and the final decree | 
were copied, was taken from the sale certificate and the , 
agent vsho filed the surt was not aware at the time, and | 
apparently not till he was alroirt to file his application! 
for sale, that the wooden house mentioned in the sale 
certificate was no longer in existerree and the burldings 
mentioned in the application for sale had sprung upon 
the land. 

Held, that it did not make any difference whether 
the buildings set out in the application for sale \Nere 
themselves part of the property originally mortgaged or 
whether the wooden house vras demolished and the 
buildings set out in the appheation for sale, were built 
after the creation of the mortgage, because in either 
case, the applii ant was entitled to have the burldings, 
mentioned in the applicatioir for sale, .sold under the 
decree. Bu, /.) BAL^ BISWaS v. BANK OF 

Che'itinad. ltd. A.I.R. 1935 Rang. 622. 


EXECUTION— Ob jection. 

Heldy that the sale and delivery to the mortgagee- 
purchaser having taken place subsequent to the date of 
the receiver taking possession of the properties, the 
Court was justified in directing restoration of possession 
to the mortgagors from whom the receivtr had taken 
possession, i:\fadhavan Natr, J.) MURAHAUI KEDDI 
7'. Chanraya (louNDAN. 156 I.C. 724 = 8 R.M. 46 = 
1935 M.W N. 603 = 41 L.W. 760 = A.I.R. 1935 Mad. 
624 = 68M.L.J. 620. 

Objection. 

Objection of —Agreement not to execute decree — If 

can be pleaded in bar of execution. 

Agreement not to execute the decree against a parti- 
cular judgment-debtor can be pleaded in execution and 
the executrng Court can determine whether the agree- 
ment is true. A I.K. 1931 Mad. 339, Kel. on. (^luaslcy, 
C.J.. Cornish and Pandrang Row, J PAPAMMA t. 
Venkayya. 58 Mad 994-1936 M.W.N. 906 -- 42 
L.W. 365 = 158 I C. 187 -SR M. 232 -A.I.R. 1935 
Mad. 860 = 69 M.L.J. 451 (F.B.). 

1 — .. ‘Objection — Co judgment debtors — Objection to 
! execution — Who can make. 

I Where the decree is a joint one, any one of the judg 
ment-debtor.s may objei t to the execution, although for 
the time being his personal property has not been 
attached. (Aluke/jt and Rennet, J J.) ANANDA 

Krishna z/. Kishan devi. 53 All. 496 = I.R. 1931 
All 513-1321.0. 417--1931 A.L.J. 228-A.IR. 
1931 All. 377. 

Objection — Compromise of procee ling — Subset 

qnent assertion of independent title by legal representa^ 
tn>e, 

Tire respondents obtained a money decree against 
A who died subsequently after the decree, when the 
I judgment-creditors took out extjcution of their decree, 

! They took it out against the appellairt as a representa- 
, tive of A. Notice was i.ssued to him aiul he entered into 
; an agreement with the decree holder.?. A sum of money 
' was paid to the appellant who in turn allowed the sale 
; to be adjourned for 6 months after which the sale was to 
; be held once again without fresh proclamation. When 
i e.xecution was again prosecuted, the appellant objected 
i and set up an irulependent title in himself by survivor- 
i ship and not by inlieritance. 

i Held, thiit the appellant had by his condin t disentitl- 
j ed himself to raise the objection that he was raising. 3 
j O.W.N. 241 , Kel. on. {Hasan, C.J.and Kisch, J.) 

; Kuar Bahadur Singh v. Kalka Prasad. I.R. 


““Mart gage decree — Decree for costs. 

Ordinarily costs must be included in the amount due 
on the mortgage and the property mu.st be '“old for the 
total amount arul the decree for costs cannot be executeil 
separately as a personal decree against the mortgagor. 

/.) Kannu Lal 71. Bhagwan Das. IR. 

1931 All. 186=129 1.0. 554 -A.I.R. 1931 All 124. 

Mortgaije decree — Sale — Purchase by decree- 

holder and symbolical delivery — Partition suit betiveen 
mortgagors — Receiver in — Appointment prior to sale — 
Right of mortgagee to possession on discharge of recei- 
ver. 

A mortgagee-decree- holder purchased the mortgaged 
properties in execution sale under his decree and obtain- 
ed symbolical possession. But before the actual sale 
took place, there was a partition suit among the mortga- 
gors-defendants, in which a receiver was appointed in 
respect of the mortgaged and other properties; and after 
that suit was disposed of, the Receiver was diiected to 
hand over possession back to the mortgagors-defendants. 
The mortgagee purchaser contended that he was entitled 
to possession. 


1931 Oudh 240 = 132 I.C. 80 = 14 O.L.J. 244--8 
' O.W.N. 339. 

Objection— Decree for mi intai nance to ivife — 

Objection to payment raised in execution — Sustainain- 
! Isty, 

Where a decree in unconditional teims orders main- 
! tenance to be paid by a husband to a wife, on an appli - 
■ cation by her for execution of tlie decree the husband 
; cannot raise an ol)jection that she had by her conduct 
i forfeited her right to maintenance. Such an objection. 
; can be raised only by a separate suit. {Mahadeniyya, O. 

C.J.and Ramachandra Rao, J .') YelAMMA 7^ VEI.L- 
i APPA. 11 Mys.L.J. 183. 

j Objection — Judgment debtoPs sons — Non appear- 

\ ance of objector — Whether amount^ to 7vaiver. 

I In the course of execution of a decree, certain land 
! was attached. Subsequently the judgment-debtor died and 
his sons objected to the attachment on the ground that 
the land was ancestral. When the objections came on for 
hearing, the objectors were not present and the Court 
granted a lease of the l^ind in favour of the decree-holder 
for l5 years. The objectors then appMed for setting aside 


Q.^X— II— 30 
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the « order ljut by that time possrjssiou had Ireen : 

delivered to the les'-ee, 

lli.it the (irrler ^r.intin;; the lease was illegal^ 
sitiee the {irojietty wa-. aiua-.'itral land. 

JIttd, fu>th( the nieie inai appearance of the 

objectors did not have the eft'*( t of Iniving the objections 
waived by ihnn. { lUiule ^ J .) ISIIAK iJUKriA I)AS. 
I.R. 1932 Lah. 052(1). 

-0!,](.( ti - .11 — riv'.T b-i'^cd on S. 4^ and K. 22, 

(^o ojj( i a^ I ve I^ociLtit''^ A(.t — MainL.iinability when not 
r.ii''rti 111 suit. .SVe Cn Ol'KU A'l IV I'. SOCIKIIES ACT, S. 
43 AM) R. 22. 39 C.W.N. 363 

O'i/tction — Idea ba^cti on S. l53. Companies At t 

?iot raised in suit . 

'J'ho omission ofapaity, to laise at the original 
tri.il a pit a to tiu. (dUct that a iK'dit.u i"! bound uiuler ' 
S. l53, ( 'onipatiie'' A( t, by an arrangi-nient between the 
company and iis ( icditots tnarh' uiifhir that stction, is 
iK)t f.it.il tf) siK li a degiee as to bar i‘' b^itig lai^ed in 
e\e»ution ptoi cedings. An oi hr p.isM-d under S. 153 is 
«i judgment in m and is on a iliffei' n* footing fioin ! 
agtcenii nts w liK h I In. pai tics ha\ f an option to enfoita* 
or not and whu-h lluy e.iii plcail by way of defence oi 
not as they (Item ht (f/iltioi, J) H XHTaiPAf. t. 

I’Korijs Hank or nokihikn Indix, Ltd.. 
Laiiokk. 153IC 119 <^2) 7 R L. 387 (l)-35 
P.L.R 621 A.IR 1934 Lah 515(1). 

OI)jt(tion I’leabv delitoi th.it du ree w.isbairod 

ar<l incapable of e.xu nti(jn -\V lien to Ixi takmi — Objec- , 
tion aflei sale m e\fi utioM — M.iintain.ibdify AVr LIMI 
TATION ACT, AKT. !«!. 159 I C. 248 - 16 Pat. L.T. , 
744 - A I.R. 1936 Pat. 93. 

— ■ ■ -(M/oOtV/ — ('b/ic/unii by debtor — Plea of want of 
jitfiuli! tion iai\id nnsiii't e^^f nlly m unt ^ i f aj^ain ofen. 

.\n objidion by a jn Ignu nt-debtor ragaiding want of 
jiiiisilict on of the ('oiii t tiving the.suit wliii h was raised 
unsuccessfully in the suit ma\ still be taken in theioui'e 

of t xe'ution pi oi ecdings. {pjrimat’illah a*id Ra> hhpal 

Siniih^J / ) SARXl’.jrr I’RX'IAl' r.XII XDlJk/'. INDM<|IT 
I’K XTAT Ibxn XDUK. 147 I C. 874 6 R A 552 - 14 L. 

R413(Rcv) -17RD 571 A.I R. 1933 All 751(2). 

— Ob}e tit'll -Pt.'i ef limitation — W'hAher lan be 

7-aiseti at late staete. 

Where* .'i dcci ec-holder .ijiplics for t'x<*ciifion 
and the jiidgnicnt-delitoi being entitled to and having 
had an ojipoi tiinity to lalse <i ple.i of limitation does not 
<lo so and an order for execution by att.ichment is in.ide 
on the .ipplii alion, the judgment debtoi is piecluded 
finni raising tliat plea at .i sub ef|uent stage in the e.xe- 
I uticn piocetilings. {Mitier and MC. G/iosi\ JJf) 
I.Aiii Mohan Roy .‘“'akat ('handka Saka, 
149IC 1017-6 R.C. 670 37 C.W.N. 752- A LR. . 
1933 Cal 855. ; 

Objt.iii<)ii — ric.i of satisf.Ktion ot decree — Main- 
tainability — .^.itisfai turn notiepoited to ('ourt passing I 
decree or leiordcd-- Ktfect. S<.e C.R, ('ODE, O. 21, R. 2 , 
(///). 39 C.W.N. 961. , 

— 'Obfcition— V ahiiii y of deeree — PAtoppel — fiidir- : 
<}}icn1 debtot dtpouitny money and takins^ time -Siibse- ; 
i/iient objection. 

In order to amount to an eijuitalde estoppel there 1 
must l)e some repiesentalion made liy one party which i 
is a* tod upon by the other to Ins dctiiment. Wheie a i 
decree h.is boon passed by a Native St.ite ('ourt and the j 
judgment-ilcbtor deposited a certam Mim in an executing j 
<a)urt in Riitish India and took titne l>ut he raised an : 
objection to the validity of the tleciee when it was 
sought to 1)0 executed aftei a fresh transfer. 

/ield, that the judgment-debtor xx’as not estopped 
from raising the objection by^ reason of the earlier 
<leposit. I' 


Per JSnliitm in, J . — If there w’as anything to show 
that the extension of time was as a result of an agree- 
ment between the decree-holder and judgment-debtor it 
may be said that the agreement is biniing. (^Snlatman 
and Miamatnllah, J J.) SHEO TaHAI. RaM v. RINAKK 
.SHUKDL. 63 All. 747 - 136 I.C 353 = IR 1932 All. 
177 - 1931 A.Ii.J. 653-A.I.R. 1931 All. 689. 

Order in. 

■ — — Order tn — Pt/itlin^ nature — Execution pioceed- 
mst of rival decree-holder. 

One deciec-holdcr is not a party to the execution pro- 
ceedings of a rival decree holder anti therefore orders 
passed in .sucli execution proceedings should in no w’ay 
1)111(1 him. {Pennet^ /) HkiJ RaI’AN DaS v. RAM 
(ioviND PXNDK. isi I.C. 266-7 R.A. 122 = 3 
A.W.R. 606 -A.IR. 1934 All. 652. 

Partial execution. 

2\irttal execution — Pcrmissibilit y. 

Usually there cannot be a sep.irate or luecemual execu- 
tion of a decree, exirept wheifc there are distinct reliefs 
suth as pi>sse>si()n and costs, which may be executed 
sepal ately. Where there is only om«* homogeneous 
reli(-*f such as money oi costs, execution should be taken 
out foi the* whole sum due If however an ajiplication 
for e\e(.uiion of pait of the sum due is made, the judg- 
meiU-tle))tor should raise an objection to such an .ippli- 
cation at once, and if he f.iiK to do so, the eKecution of 
j)art of the (Ie>.isital .imounl will not ire invalid nor can 
the judg iient-debtor be heard in .i .-jubsixiuent applica- 
tion foi execution to *.iy that the application is incom- 
petent as being only fur .i part of the decice. In other 
words O. 2, R. 2, (b P. Cothi, does not applv to appli- 
cations for execution . (Staples^ A / C.) Sk'ni UHHUNI- 
LAl. 7'. ('.iJt.AiiCHAND. 23 N.L R 77 --I.R. 1932 
Nag. 132 = 110 I.C. 120 (2) - A.I.R 1932 Nag. 89. 

Procedure. 

Piocedure — Purchaser of nndiTidtd share — 

Remedy of. 

'I'he propel remedy of a purciiasur in execution of the 
undivided share of a .Vlahomedan is by w.iy of a parti- 
tion Milt and his mistaken application foi delivery in 
execution is no bar to the suit. 29 Mad. 294 and 28 
M.L.J. (>42. Poll. {Reilly, /.) MohaidREN Ahdul 
KADIR V, CHIDAMH ARAM CURrilAR. 1931 M.W.N. 
1176. 

Refund. 

Ref uni — Purchase vini y — Purdia'ier deprived 

of his n i^ht by third party— Ri ^ht to compensation. 

I'lie auction-puri haser is only entitled to a refund 
when the sale is set aside under R, 92 of (). 2 1 . There 
is no waiianty of titl»3 as regaids C^')llrt sales and there- 
foie the purchaser cannot, w’hen he loses the property 
undt^r a decree pa^sefl in favour of a third party, claim 
a refund (if the jiurchase-moiiey. (A'lm,' and Thom^ 

J f ) Sahu Depuit Shankar v. M xngal Sen. 54 
All. 948 = 143 IC. 429 = I.R. 1933 All. 249= 1932 
A.L.J 1007 -- A.I.R. 1933 All. 63. 

" " ^Refund — Refnndins: of excess — Person entitled 
to prioiity — Suit for re f nnd in ^ of amount from person 
not entitled to receive it. 

Just as a pTson claiming rateable distribation can 
compel any person to refund the asset.s that he has recei- 
ved to which he was not entitled, so also a person who 
is entitled to priority can successfully maintain a suit 
for refund of the assets against a person, who is not 
entitled to receive the assets, until the person claiming 
the priority has been paid off. {Abdul Rashid^ J.) 
MUKHi Ram z). Aj’Ma Ram. 160 I.C. 964 = 7 R.L. 
40=A.I.E. 1934 Lah. 478. 
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EXECUTION. 

Rent decree. 

decree — Attachnient of ptoperty outside \ 

ienure tn arrear-— Legality , 

The attachment, in execution of a rent decree, of 
pioperty outside the tenure in an ear is not illegal. 
\jack and Khundkar. //.) PRAFULLA NATH TaGORE ; 
z'. PARUK. 154 I.O. 98-7 R.C. 435-59 C.L.J.452 
=A.I.R. 1935 Cal. 13. 

Kent decree— Execution petition for sale of tenure 

— Decree holder^ if hound to aei^rthe tenure after des- 
cription in particular record- jf-Hithts — Power of 
executing Coin t to order insertion of description or to 
dismiss petition for failure to do so. 

There is no law which makes it incumbent upon the 
^decree holdei to describe in his executitm petition the 
natuie of the tenuie sought to be sold or to describe il 
necessarily according to the record of-iights. Tne 
recoid-of-i ights is no doubt presumed to be coirect. 
lJut an executing Court cannot force a landlord ilecrce- 
holdei to accept the record -of- rights on pain of having 
his execution petition dismi^^'ccl and thereby of losing 
his right to lealiza the rent. The (luestion of the 
status of a paiticuhir tenure is not for the rent Court to 
decide. It i^- one to be decided by a (axil Couit in a 
properly framed suit. The only object of describing the 
n.ituie of tiie tenure is to give infoimation to inteniling 
purchaseis. For that pLiipo*>e it is enough if the sale 
proclamation mentions the two entries ( when there are 
two cotiflK ting cMitries) or if it mentions that the tenure 
is of one descnptioii accortling to the de''jec holder ami 
of anothei according to tht judgment-debtor, leaving it 
to the futuic purchaser to have the mattei settled in the 
Civil Couit one way or anotliei . It is not nccess.iiy oi 
proper foi the executing (.ourt to go fuither. It has no 
povver to order the deci ee-holder to amend his petition 
by insetting a description given in a former description 
and to dismiss the petition on his failiiie to df) so. i 
(^Mohammad Noor, J.) PRATAP UDM NA'FH SaHI 
Uko l . ISTan I) Kumar I.al. 156 I C. 474 = 8 R P. 3 
= 16 Pat.L.T. 622- A.I.R. 1935 Pat. 400. 

Rent decree — Execution a^atnd property other 

ihan tenure in arrear — Jnriuiiction of exciuiing Court 
to direct. 

A Court exei'uting a rent decree has no jniisdietion to 
refuse execution ot the dec lee agoinst the property cT the 
.judgment-debtor other than the tenure in arreais or to 
direct that the decree-holder must pioceed in the first 
instance again the tenure in ariears. An oicler passed 
by the executing Couit diiecting the decree-holder to 
-proceed against the tenure in ai rears within 7 days and 
dismissing the execution for non-compliance w'ith that 
order is wiong and insuppoi table and is liable to be 
t.et aside in revi^if)!!. {Guha and Raifley, //.) RANI 

Kanak Prova Debi Abdulla Akurjl 157 I 0. 
676-8 RC. 126(1)-61 O.L J. 91 = A.I.R. 1935 
Cal. 544. 

Rent decree— Suit to declare null and void and 

for injunction — Order allowing execution againt tenure 
tn arrears and staying fuither proceedings — Dismissal 
of execution and loithdiaw il of attachment — Propriety. 

In a suit to declare that certain rent decrees W'ere 
null and void and for an injunction lestraining the exe- 
cution of tho'-e decrees, an order was passed to the effect 
that the decree holders could proceed to execute the 
decrees against the tenures in arrears only and that 
further proceedings would be stayed. Thereafter in the 
ssxecutioii case pending before the Court, the Court 
passed an older tlismissing the execution case and with- 
drawing the attachment, 

Helcf the Court was not entitled lo dismiss the ex3- 
icution case entirely and withdraw the attachment, unless 


EXECUTION— Right to. 

the jmlgment-debtor gave secuiity for the alleged 
amount of his share in the decretal tiebt and the order of 
the Coui t cannot be justified. (^Jack and Khundkar., 
J/.) PRAFULLA Nath Tagore v Paruk. 154 
LC. 98 = 7 R.C. 435-59 CL. J. 452 = A.I.R. 1935 
Cal. 13. 

Res judicata. 

Res judicata — Procectllng'' in execution — Appli- 
cability of res judicata. See C. P. CODE, S. 11. 

Revival. 

— Revival — Application for dcliveiy of possession 
dismissed for statistic.d purj'/OaC's — Fffe*. t of — -Sub-eijiient 
application — If continuation of first application or 
si'parate application. See l.lMri'ATION A('r, ART. 180, 
42 L.W. 375 - AXR. 1935 Mad 803 (F.B ). 

RcT’ival — Later appli, ation — lichen treated as tn 

continuation or for revival of prior one. 

It is w'ell established that an application for execu- 
tion of a decree may be tieated as one, in continuation 
or for levival of a previous apiilh ation for execution, 
simil.ir in scope and character, the c )n‘'ideration of 
which had been interrupted by objections and claims 
sub^eqll ^ntly proved to be grouiiv'l less or had been sus- 
pended by re ison of an injunction nr like ob'^ti action. 

{ Henderson and R. C.Mittei\ Pf.) KRIS'I’G KAMINI 
Debi CJiRisH Chandra Mondai., 63 Cal. 57 = 
162 I C.654 = 8 R.C. 628 = 39 C.W.N. 1030 - A.LR. 
1936 Cal. 23D. 

— Rezo rial ■ —Order striki ng off'^ execution petition 

— Effect of — Subsequent appli: ition— f f continuation. 

An order directing an execution appliiMtion “to be 
stiuck off the file’' is not an order sam tinned liy any rule 
or by the Code. A.I.R 1926 Afad 451 and A.I.R. 1927 
All. 16, Foil. It IS meicly an order made cpiite iriegii- 
larly for scatistical purpose-) and therefore sub'-.equent 
proceedings in execution .ire to be deemed jis merely 
a levival or continuation of tho^e eaiher ones w’hich are 
irregularly stopped by being “strmk off.” [Peasley, C* 
/, and Cornish, J.) JAGANNXDHO v. IIARIHAR 
MahapatRO. 1581.0 829 = 8 R.M. 356 = 1935 M. 
W.N. 969 = A.I R 1935 Mad. 885. 

Revival — Stay of execution and consequent 

^^st) thing off'"— Effect — Application for revival after 
removal of stay — iVecessity for — Duty of Court. 

Where an executi'iii caS(.‘ is jstill pending but cannot 
be proceeded with by reason of an injunction and has 
been “struck f)ff the file,” oi is removed by an 
oidt^r whi( h does not terminate it finally l)ut has the 
effect of only removing it fiom the li>t of pending cases, 
theie is no w’arrant for holding that the deci ee-holder is 
bound to apply for revival of the said proceedings after 
the removal or dischaige of the injum tion. Ti is also 
the duty of the C!ourt to have in ’^Ight all undispo'-ed 
cases and, when the bar is lemoved, to diiect the party 
to take the nei essary steps for fui ther progress of 
the case, lender son and R C. Mi tier. //.) KRIS TO 
KaMINI DEBI 7'. Girish (’handra Mondal. 63 
Cal 67=1621.0. 654-8 R.C. 628=39 O.WN. 1030 
= A.I.R. 1936 Cal. 239. 

Right to. 

Right to — Asst gnee of decree, 

, The original decree-holder assigning his rights under 
I a decree has a right to execute his def ree, unless and 
I until his name is removed and leplaced by the name of 
the assignee. {Ferrers., J.C. and Rupchand, A./ C.) 
I Salamatmal V. MT. Nurkha '1 UN. I R. 1933 Sind 
166 = 144 10. 50 = A.IR. 1933 Sind 119. 

j Right to — Award giving mortgagee right to 

I proceed against any property — Right to execute against 
I properties other than that mortgage.** 
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THE QUINQUENNIAL DIGEST, 1931—1935 


EXECUTION— BlgM to. 


EXECUTION— Sale— Confirmation. 


A suit to enforce a mortgage was settled by arbitra- 
tion, and in the award and the decree which followed 
thereon, the decree holder was given the choice of 
realizing the amount due either from the mortgaged 
lands or any other immovable property of the judgment- 
debtor. 

Held, that the decree-holder was within his rights in 
proceeding against the pioperty other than that which 
had been originally mortgaged. (7V/’ Chaml, /•) HANS 
KAJr>. RAM Kakhi. 147 1.0.117 (1) = 6K.L. 338 | 
(1) A.I.R. 1933Lah 831. | 

" — to — Board of Cont? ol created by decree. 

Where a scheme constituted a Iloaid of C’ontrol for 
a temple and conferred upon it the right of calling upon 
the trustees to ‘'Ubmit burlgets of receipts and expen 
diture and to remit tlie collections, the Itoard, though 
itself a cieation of the decree, mav yet be regaided as a 
deciee holder entitled to enfoice the dtciee. A decree- 
holder nee«l not be a party to the decree. It is enough 
if the decree confers some rights enforceable under the 
decree upon some persons mentioned in it. {Ramesam 
and J J.') VyTHH.INGA PaNDAHASANNADHI 

V, The Hoard of Control, Ski Theagaraja- 
swAMi Dkvasihanam, Tiruvarur. 35L.W, 22= 
136 I.O. 771 -I.R. 1932 Mad. 307 = 61 M.L.J. 904. 

"Right to — Decree obtained by alleged adopted 1 
soH'— Adoption found invalid — Ri^ht of wtdnv of last | 
male mvner to excc iitc. • 

If a Hindu female, such as a widow or daughter, suing I 
on behalf of an estate to recover property represents the 1 
ultimate male heirs entitled to the estate, they are 
bound by the litigation and they can take the benefit of 
it. Rut there is no principle v\hich can avail the widow 
of the last male owner to enable her to oecute the 
decree wrongly obtained by a person claiming to be the 
adopted son of the last male owner but whose adoption \ 
W'as subsequently found to be invalid. {Ramtsam and j 
Cornish, //) SUNDAKS^NA KAO V. SEETHAPA- 
MAMMA. 1933 M.W.N. 1148. 

Right to — Joint application — Withdrawal of one 

— Riglit of others to continue. See C.P. CODE. O. 21, i 

R. id. 1935 A.W.R. 98 = A.I.R, 1936 All. 402. 


PURCHASER’S RIGHTS. 

Receiver. 

Setting aside. 

Stay of. 

Validity of. 

What passes. 

When complete. 

Miscellaneous. 

Absence of attachment. 

Sale — Absence of attachment — Effect, 

The absence of an aUach merit prior to the sale of 
immovable property in execution of a decree amounts to 
no more than a material irregularity but is not sufficient, 
unless sub''tantial injury is caused thereby, to vitiate the 
sale. (^Niamatullah and Sennet, J J ) MaHAI^R 
Prasad v, Raghunath Saran. 160 1 C. 141=-m B. 
A. 1043 = 3 A.W.R. 718-A.IR. 1934 All. 430. 

• Sale — Absence of attachment — EffeA, 

Obiter . — A sale in execution which is not preceded by 
an attachment of the property sold is a mere irregularity 
and does not render the sale null and void. i^Shankara- 
narayana Rao and A. S. R. Chan, J/,) A RASA 
Hanumanth A Gowda v. Venkatkamaniah. 14 
Mys.L J. 27 40 Mys-H.C.R. 430. 

Binding nature. 

,^ale — Bi nding nature — Pro hibi tion a gal n f/ 

transfer — Sate subject to supenor proprietor asserting 
his right, 

A Court in execution has the power to sell any right 
and interest possessed by the judgment -debtor which the 
judgment-debtor himself is competent to sell. If a judg- 
ment-debtor in the absence of an objection by the 
taluqdar is competent to sell his interest in such land 
bv a private sale, there i« no reason w’hy, under similar 
circumstances, the same interest should not be liable to 
sale by means of execution proceedings. Sale of 
qabzadan land in execution upheld. {St^heshwar Nath 
and Risch, J /,) GaYA PRASAD V, BKNI MADHO. 
7 Luck 111 = i.R. 1931 Oudh376=134 I.C. 472=8 
O.W.N. 785=15 RD. 412 = AIR. 1931 Oudh 352. 

Commission to auctioneer. 


-Right to — Prior application in lapectof prin- 
cipal and costs — Later application regarding interest — 
Bai — ll^amer. 

When a judgment-creditor has obtained a decree for 
principal aud interest to date of payment and costs and 
has applied for execution and has executed it in respect 
of the principal and costs and subsequently puts in a 
fresh application for interest only — a prayer omitted in 
the prior application — the application is not sustainable. 

Per Beaumont, C.J. — If a person having a right to 
recover a certain sum under a decree asks the Court to 
enforce that deciee for a less sum, he must be taken to 
waive his right to levy execution for the balance. 
^Beaumont, C.J. and Murphy, J^ PaNAJI GirdHAR- 
lal 7/. Ratanchand Hajahimal. 57 Bote. 468 = 6 
I.R. (Bom.) 160- 146 I.C. 343 = 36Bom..LR. 620 = 
A.I.R. 1933 Bom. 364. 

Sale. 

Absence of attachment. 

Rinding nature. 

Commission to auctioneer. 

Confirmation. 

Delivery of possession. 

Encumbrance. 

Jurisdiction. 

Minor, 

Mortgage decree. , 

Objection. • 


— — CoinintsHon to auctioneer — Order regard-^ 

tng — Intel ference by High Court. 

The High Court has ample power under S. 107, 
Government of India Act, read w ith S. 1 51 , C. P. 
Code, to interfere with an order of the executing Court 
as to the commission payable to an auctioneer in arfe 
execution sale. {Abdul Rashid, J.) llF.LI KAM v. LAL. 
Shah. 161 I.C. 246 = 8 R.L. 703 = A I.R. 1935 Lab. 
956. 

Sale — Commission to auctioneer — Propeity sold 

subject to mortgage— No commission on mortgage 
amount is to be given. 

Where the actual right which is sold is the equity of 
redemption and the mortgagee’s bid for Rs. 180 is 
successful, the commission to the Court auctioneer is to 
be paid on Rs. 180 only and not also on the mortgage 
charge. A valuable right m property had already passed 
to the auction-purchaser prior to the sale by virtue of the 
I mortgage and it is only the additional right valued at 
Rs. 180 which passed to him by virtue of the sale. A 
revision is competent against an order allowing com- 
mission on the total amount of charge and Rs. 180, 
{Middleton, JC.) BHAG CHAND MT. REBUNNISSA. 

149 I.C. 1126 = 6 R.Pesh. 76 = A.I.R. 1934 Pesh. 29' 
( 1 ). 

Confirmation. 

-Sale — Confi*mation— Compromise postponing — 

Default of judgment-debtor — Fresh application for 
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EXECUTION— Sale-Oonfirmatlon. | 

confirmation not necessary. See C, P. CODE, O. 23, R. 

2. 67 Bom. 616 - A.I.R. 1933 Bom. 368. 

Sale — Confirmation — Third party's interest j 

intervening — Adjustment between decree-holder and \ 
judgment-debtor— Effect, \ 

When once a sale has been effected, a third party’s ; 
interest intervenes and the Court cannot refuse to con- j 
firm the sale on the ground that the decree- holder and ! 
the judgment debtor say that the decree has been satis- 
fied out of Court. {Tek C hand and Coldstream, J J f) . 
GULAB HiNGH BHAGWAN SiNGH KiSHEN SlNGH , 

Man Singh. 15 Lah 801 = 6RL. 683 = 149 I.C. : 
445 = 35 P.L.R. 375 = A.I.R. 1934 Lah. 508. | 

Delivery of possession. | 

" ' Sale — Delivery of possession by amin —Position \ 

of judgment -debtor continuing in possession, \ 

When once the amin puts the auction-purchaser in 
possession and the fornialitie's of law are complied with, | 
the delivery i>> complete and thereafter the possession of ' 
the judgment debtor or any persons becomes that of a I 
trespasser. {Mahadevayya, O.C,J.) Sada ANAN- 
THAPPA t>. Hemanna. 11 Mys L. J. 388 = 39 Mys. 
H.C.R. 184. 

— ' 'Sale — Delivery of Possession — House in occupation 
of debtor— Mode of delivering actual possession — P ra- 
ced me. 

In order to effect delivery of actual possession of an 
inhabited house, it is necessary to eject the former 
occupier. Such delivery of possession is not a mere 
formal act w’hich can be done by beating a drum and 
putting up a notice, (/antes, /.) Ram JanAM SiNGH 
7 ', Mohan r.Ab Ahir. 155 I.O. 908 = 7 R.P. 635 = 
36 0r.L.J. 860 (1) = 16 Pat.L.T. 361 = 1935 Cr.O. 
985 = A.I.R 1935 Pat, 355. 

Encumbrance. 

■ Sale — Line umbra nee — Pttrehaser — Rights tn — 
iincumbrance found by first Court and notified by 
decree-holdet — Paytmnt of mortgage amount by auction 
purchaser — Suit by judgment debtor for refund of 
amount paid to mortgagee against dec t ec -holder and 
auction purchaser. 

A decree-holder, in execution of his decree, brought 1 
the house of the judgment debtor to sale mentio.iing an 
encumbraceon the propeity which was found by the ■ 
first Court but about which nothing was staled by the . 
Appellate Court or Iligli C'ouit. The auction purchaser , 
paid off the mortgage The jadgment-delitor thereupon ' 
brought a suit against the deciee holder and the auction- 
purchaser for return of the money paid t(j the mortgagee : 
by the auction-purchaser on the giound that the mort 
gage was time-barred. 

field ^ that as the decree- holder was faced with the 
finding of the tiial ('ourt that there was a subsisting 
mortgage wdiich had never been challenged subsequently, 
he di(i not act improperly in notifying the execution 
Court of the encumbrance and that he was not to blame; 
that as regards the auction -purchaser he had pui chased 
the right, title and interest of the judgment-debtor which 
the Court tliought to be only the equity of reilemption, 
there was no connection between him and the mortgagor 
and that the debtor was not entitled to demand the 
amount of the mortgage from him. 27 All 97, Not Foil. 
(Da/ip Singh, /) DUbLA 7/ SANDHI. 1471.0. 762 = 
6 R.L. 445= A.I.R. 1933 Lah. 830. 

Jurisdiction. 

— •Sale — Jurisdiction — Want of— f'ailure to object 

— Effect, 

Where an execution sale is w'holly without jurisdiction, 
the fact that the judgment-debtor failed to raise an 
objection when notice was issued to him is immaterial. 


EXECUTION— Sale-Purchaser’s Rights. 

(Wazir, C.J, and Bisheskwar Nath, /.) HaRI .SarAN 
Das V. Pyare Lal. 8 O.W.N. 927 = I.R. 1931 Oudh 
394 = 134 1,0. 602 = A.I.R. 1931 Oudh 398. 

Minor. 

Sale 'Minor — Decree against adult and minor 
defendants — Execution taken only against adult members 
and sale of their share /?W-- Locus standi of minor 
member to challenge order. 

Where a decree is passed against adult members and 
minor members represented by l heir guardian but exe- 
cution is taken only against the adult membeis and the 
sale of their share is fixed and ordeieil to be held, the 
minor member has no lotm standi to objei:l to the order 
on the ground that sliaiein excess of what l)eI()ngsto the 
adult members has been ordered to lie sold. I li> remedy 
is only to have the sale set aside with regard to the 
excess. (Mtr Ahmad. A./M,) ParMANaNd Hha(; \t 
Ram 7^ Kishan Chand Bdgta Mal. 154 I C. 471 
= 7 R. Pesh. 84 = A.I.R. 1935 Pesh. 5. 

S.'ile— .Minor— Pi oceedings against— Absence of 

representation by guardian— Sale— It void. See MINOR 
—Execution Proceeding.s. 61C.L.J.322. 

Mortgage decree. 

Sale —Mortgage decree — Order of properties to 

be sold — Power of Court — Adjustment of equities. 

A mortgagee decree-holder has not an unfettered right 
to sell the propeity at his sweet will and pleasure in any 
order that he choo-es. Upon equitable considerations, 
the Court which has to execute the final decree may and 
ought topitscribe the order in wdiicii the mortgaged 
properties are to be sold ; when the (juestion as to which 
of the properties has to be sold first comes iq> befoie the 
Court the solution of the question will depend upon a 
determination of the equities between the Ivddeis of the 
properties. (Sen and Niamatullah, //,) GhaSI Kam 
7 ', R \M Dial. I.R. 1931 All. 551 (2) = 132 I 0 807 
(2) -= 1931 A.L J. 1007 = A.I.R. 1931 All. 657. 

Sale — Mort^^age decree— "Order for sale" 

I^relnninai y dciree in mortgage suit, 

“ The (late on which the Court oidered the property 
to be sold” is the datti on which the Court executing 
the decree direvjts that the property shcjuld be s(jld and 
not the date on which a pieliininary decree in the mort- 
gage suit IS passed. (Young and Rachhpal Singh, //.) 
Lakj R.am 7/. IlAR PRAS VD. 6 R A. 624 = 147 lo 
1201 = 3 A. W.B. 579 A.I.R. 1934 All. 253. 

Objection. 

'~Sa/e — Objection — Judgment-debtor omitting to 
object on ground that property is mam — Effect. 

A judgment debtor who is aw’are of tlie sale proceed- 
ings and who does not make any objei tion prior to the 
I sale, cannot, after it, be allowed to raise an objection to 
: the attachment and sale on the ground that the property 
is inam pioperty and is not liable to attachment and 
sale under S. 60, C. P. Code. (Gruer, A.J.C.) Dkvi 
Prasad 7/. Saved Waziruudin. 31NL.R. 217 = 

! 156 I.O. 995 = 8 R.N. 5 = A I.R. 1935 Nag. 30. 
i Purchaser’s rights. 

i Sale — Purchaser's right 7. 

j An auction sale carries no guarantee of title and no 
j guarantee of any other kind and if tlie auction-purchaser 
i purchases rights which have been included in the sale 
; improperly he must restore possession and must pursue 
i such remedies as the law allow’s him against those per- 
i .sons who are to blame for it. (Courtney Terrell, C.J. 

' and Agarwala, J.) MT. KaBUTHI v. RaM PRASHAI) 
' Sahu 155 I.O. 225 7 R.P. 568 = 15 Pat L.T. 829 
=A.I.B. 1934 Pat. 683. 

" Sale — Purchasers rights — As<q gnment in favour 

of plaintiff not valid as regards minoi 's share — Suit by 
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EXECUTION— Sale— Purchaser’s Bights. 

plat fft iff — Minor and mother — Assignor parties to — 
Mother appouited gnardian ad litem of minor — Sale — 
Aiictwn pnrchaser\ rjj^ht^ not affected, 

A mortga{>e fUbt belonging toaMahomedan mother 
and her ndnoi daughter \sas fraudulently a«^signed by 
the mother to wilhrmt any benefit or neee!5''ity, 6 ^ued 
to recover tla di bt, making the mother and daughter 
parties thtuto. Tim m.dlur was appijinted guaidian 
ad litem ot ihe minor but both remained ex parte at the 
t'ial. b' obt.jiiud a deciee and, in execution, the pio 
perty v\as pun ha^ed by I). Tlie minor brought the 
present ‘'Uit foi recovery of her •-hare of the moi t gage 
inoiuy by the ‘•ale of the hypotheia in the posstsMun 

of y>. 

I/tld, that n \\,\'^ -xhona /o/V third paity purchaser 
who not bound to enfiune into the title of 6' ('r the 
validity ot the u' sivnuient in his fav jiu, inasmuch as both 
the mother and minor were paitic> lo lire suit; that the 
mere fait that the mother has executed an assignment 
of the minor’-. inteie-.ts aKo could not Ire treated as 
hufliiiitU foi holding that the interests of the mother 
were advei'-i to that of the minor and 1) would have 
been p( r f« ( tly justilii d in ljclie\ing that the t)uestion if 
th<- motlu I’s inlcie-,1 was adver-e to that of tlie minor i 
would h.ive licen lon'-idcred by the(‘ourt, when it ap 
pointed the motlu r as the guardian ad httin (if the 
minor and that the appointment was made ir a regulai 
and irropei w.iy; that, in any event, the minor having 
been u p.nty to the suit was prci hided frour ({uestiirning 
the validity of tlu* sale. 'I'he dec tee was voidable at the 
inst.ime of the minor and as thcie was no -^pe ific piaytr 
in the pie^fiit suit to set it aside, the sale could not be 
impeaihid (^nnla>am Cheitw /.) KANNIJSAMI 

(’HKiii?' K AHiM \r Ammal. 147 10 83=^6 RM 
314 38 L.W. 539 - A I.R. 1933 Mad. 806-65 M L. 
J. 648. 

iSale rnff/iistp\ nuhts — Prohibitory aider 

again^^ ! n I i^m nt debtor — PioteAion of loui t a ntion 
pun hoKi i . 

Wlieie, after tlu^ (’ouit sale and befoie its confiinici- 
tion, the jiidgineni debtoi was shown to have leaded the* 
piopeity and reali/ d a jrottion of the rent and thereupon 
the j)ui( hasei aj)])iied foi a jn ohilhtoiy order against the 
judgnu nt-debtoi and tenant is regards the paying and 
recei\ Mig of 1 ent, 

Iltld, that tlioueh the prohibitoiy order lould not be 
issued uiulei S 47 oi (). 21, R. 46, it could be passed 
under S. l5l .IS the ends of justice itcpiired the same. 
Ulroadiooy /.) AltnUL (IHAM SIMLA RANKING 

and Inddsi kial ('o., ltd., Simla. I.R. 1932 I^ah 
180 136 I 0. 4 33 P.L R. 435 - A I.R 1932 Lah. 
295. 

• Salt Purcha^t rt ght<i ~~ Rtlation back — Date 

of sale and n 7 tonhi motion. 

In the i.a'.e o^ an ixecut ion sale, the purchaser’s title 
relates bai k to tire d.ite of the sale and not to the date 
of its ccmfirmation. [Muktrji anl \fttter,J/.) C L. 
Kiernandi-k 7' Hknimadhab Kheitki 58 Cal 
698 - 1 R. 1931 Cal 849- 134 I.C. 661 A I R 1931 
Cal. 763. 

* Salt — Purchase*'' s rights — Rights of — Right to 

graving oofs ivhen atciues 

The rieht to the growing crops pas-es by the sale of 
the land in the ab-ence of an express provision to the 
contrary, and in the case of a Court sale, the right to the 
possession of the crops accrues from the date of the 
delivery of p. .ssession of the land. 13 Mad 15 and A. 

1 R. 1919 C’al 588, Kel. on {Patteium and Gnha, //.) 
SUPEklNTKNbENT AND REMEMBRANCER OF LFC;aL 
AFFAIRS. HENGAFf V. BaGTRA'Ai MAHTO 61 Cal 
991-38C.W.N. 964-161 1.C. 662=7 B C. 147=36 


' EXECUTION— Sale— Setting aside. 

Cr.L.J. 1367 = 59 C L.J. 482=1934 Cr.C. 908 = 
A.I.R. 1934 Cal 610. 

Sale — Purchaser’s riglits — Right to question mort- 
gage on property sold. See C. p. CODE, Cl. 21, RR. 62 
and 66. 11 O.W.N. 1475-A.I.R. 1935 Oudh 23. 

Sale — Purchaser's rights — Same property attach 

ed and sold by two Couits — C , P, (lode^ S. 63. 

When the sanie propeity is sold in an execution by 
two different C’ourts the sale by the fhuirt which attach- 
ed later but sold first is valid unless it was dune with the 
knowledge of the piior attachment. When a property 
1 has been sold by a C’ourt having jiirlstliction to do so, 
there is n ithing left which can be sold again by uiK^ther 
Oiuit- The second purchaser has therefore absolutely 
no title to the property. {Mahomtd Af'Or and Luby^ 
//.) Mukhkam Pandey 7c Akjun Mlssir. 13 Pat. 
765-7 RP. 275-152 I.C. 902 = A.I.R. 1934 Pat. 
511. 

Sale — Purchaser's rights — Subsequent adjust- 
ment behveen jiidgmiiit debtor and det * ee bidder — hffeci: 
on n gilts of thud paity purchaser 

A set! lenient between the decree holder and the judg- 
mcMit-debtor sulrsequcnt to the excLunon s.ile (Xinnot 
have the effect of extinguishing the light of the tliiid 
par ty am tion puichasei . {Shadi JmI , C. J.) Saiia 
Nandtc Jiiangi Ram. IR 1932 Lah. 271 ':2)- 137 
IC. 735(2) -33 P LR. 146- A I R 1932 Lah. 238. 

Receiver. 

- '^Siile — Receiver — Omission to get spuial leaze — 

V alidity of sale to rcccroer — Application to set aside sale 
second appall. 

Where a receiver of (’ourt does not obtain special 
leave to bid at an execution sale, a sale in liis favour is 
void and an application to have it set aside falls under 
S. 47, (' P.OrJe and therefoie a second appeal lies from 
an Older (Imp'-ing of the applicition (190S) 1 (’h, 546, 
Kef. {Miike* ji and Guha, J J,) JlTESWAKl DaSSI 
SuDHA Krishna Mukhkkjef. 59 Cal 956- IB. 
1932 Cal 606 139 I C. 186 =-36 C.W.N 125 -55 
CLJ. 85-A.I.R 1932 Cal. 672. 

[Appr. and Foil. 6S M.r..J. 597.] 

Setting aside. 

Sale — Setting aside — Absence of attachment — 

Sale if nullity — Attachment before appiintmtnt of 
guardian for minor defendant — Sale in p/i* saa/ice ot — 
If liable to be set aside. 

Even if there be no attachment at all, an execution 
-ale will not be set asitle merely foi want of it. Still 
less can the fact, that attachment had been made before 
a guardian was appointed for a minor defendant, make 
;jnv difference. {A urn and A'. S. A/enon^ .// ) VENGU 
Chktu 7c Valtke Kanji^KcKtCo 159 10.762 = 
1935 M.WN. 1303 =42 L.W. 913 = A.IR 1936 
Mad. 99-69 M.L.J. 862 

Sale — Setting aside — Compromise — Agreement 

by judgment de*>tor to pay zoithin stated time — Extension 
of timc — Pozver of Court. 

When, in the course proceedings by the judgment- 
debtor to set a^ide an exe ution sale, a c'ompromise w’as 
made between the' decree holder and the jiiclgment- 
debtor, <^hat on pjynient of the judgment-debt within a 
prescribed period, the sale '^hould -^tancl c.incelled while 
upcm failure to make such payment the sale should stand 
confirmed, time is of the essence of the agreement and 
the Court has no power to extend the time fixed for 
payment {Siintiuisa /ye*\ V\}TT\Wk v THIMMA- 
RANGAVV A. 9 Mys.L J. 461. 

Sale — Setting asuic — P'raud of decree-holder — 

K noioledge of part fraud ed — Burden of proof. 

Once fraud is established, the burden of p o)f is on 
the decree holder or the auction-purchaser, as the case 
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EXECUTION—Sale— Setting aside. 

may be, of establishing that the person injured by his 
fraud and suing to recover the property has had clear , 
and definite knc\Nledge of those facts which constitute j 
fraud at a time which is too remote to allow him to 

make the application. {Mitter, /.) KamizaddiN 
liASAR r\ NAiMAnui IUSSar. I.R. 1933 Cal. 391- 
143 I.C. 284-56 C.L J. 570 = A.IR. 1933 Cal. 339. 

Sale — Setting aside — Fraud — Meaning of — Sale 

for inadequate price — If evidence of fraud. See K".. P. 
CODK, 0.21. 155 I.C. 228 - A.I.R. 1935 Pat. 242. 

•' 'Sale — asfi/c — Mato lal t / yi\^uiat tty — 
Order for sal {'■^Kecover appointed by samt Coitittn 
respect of same prepoty tn anvtht;r suit — Heietver awate 
of above or ier^ applytin^ for ad/oummeni jc that /le may 
pay decree debt— Subuquent sate — Validity -Omnuo.i 
to leave of Cotoi — I f fatal. 

A sale of certain property was onleied in execution of 
a decree, 'the same Court in another suit appornted 
the receiver over the properties wliich were being ' 
brought to sale in pursuance of the orders of the C<;urt. 
After his appointment, the receiver put in an application 
to the hanie Court for permission to pay It''. 1,000 to- 
wards the decree debt In this applit atmn, he th'^'cribed 
himself as the receiver and he asked that the sale 
might be stayevi f(»r the purpo'^e of en<d)hng lutn to make 
that payment tv)Wai ds tiie decree debt, 'fhat .rpplica- 
tion was granterl and there was subsequently an arijouin- 
ment of the s.ile lor one week. The sale then took pla< e 
and alter it .ipplii ations wer e inarlt by the judgment- 
debtor and the rei elver t*) have the sale '•et aside upon 
the grounds that previous Iea\(j of the C'oiirt for the .sale 
had not been obtained as it sluaild have been in view’ of 
the fact flint a receiver had beetr appointed arrd, 
secondly, that the receiver w’as not made a party to the 
sale proceedings. 

//cA/, th.it knowing him to be the receiver, having • 
ordered the sale and having allowed the sale to go on, , 
subject of c’ourse only to a short .idjournment, it could , 
not be s.iid ili.it the e.xocuting Court was un.ivvare of the 
appointment of the receiver and in ignorance allowed 
the s.ile to go on. With full kruiwledge of the fact-, the 
executing Court allowed tire sale to go on. It was thus 
quite unnecessary for any formal application to be m.ide 
to that Court for leave for the execution to proceed. Nor : 
can the receivcM' be he.ird to say under llicse circum- 
stances that he should have been joined a- .i parly to the ; 
execution proi'eedings. He was fully aware of the .sale. 
All he asked for was an adjournmeiu for a short time 
for a certain purpose. He never objected to the sale 
going on without his being made a party ar'cl I'.ever 
asked to be made a party and hence the sale shouUl not 
be set aside on these* grounds, (^/ieasley, C,J,and \ 
Cornish, .SOMASUNDAKAM Ch K/ITIAR 7 '. PaKI- ' 

MALA Kandar. 157 I.C. 379 - 8RM 145^1935 
M.W.N 738 - 42 Ii.W. 690 -A.I.R. 1936 Mad. 697. 

Sale— Seth ny; aside — Mort^a ce sui t— Kef und of 

Poundage. 

Where .a (*o'irt sale of properties in a mortgage suit 
is set aside on the ground that tliere was no valid final 
decree, the Court has no power to direct a refund of the | 
poundage paid. I'he most that could be clone in .such a ! 
case woulcl be to give a certificate to the party that the | 
case is a fit one for a refund and leave it to the levemio 
authorities to comply with it. That is no more than 
recommendation. {Curgenven, J.) VeeKARAGHAVUI U 
NAIDU 7A CliENGALAMMA. 1491.0. 1191 = 6 R M. 
672 = 1934 M.W N. 644-39 L.W. 762 = A.I.R. 1934 
Mad. 409 = 67 ML.J. 99. 

■ - - Sale — Siting aside — Notification of .sale — 
Material error or misdescription — Non disclosure of road 


BXECUTION-Sale-Validlty of. 

alignment scheme — Effect. See CaLCU’ITa HIGH 
Court Kulks (Okioinai. Sidk), ch. 27, K. 35 39 

C.W.N. 897. 

Salt — Setitfii^ astdi — Property not mor/eaged 
t minded in pioclamation of sale by e/ roi — Ju Igvient- 
debtor failing to rectify er?or~-pffect on light to 
recover sw h pi ope, ty and to st t a ude sale. 

W heif property not im linleil m the mortgage security 

is eiroiH'oiisIy inihidLd in the nuiifii'.ition of s.tle, but 

tlu? jiidgment-debtoi , de-pit c notiie, dots not appear .ind 
take steps to rectify the error, un.l Uui proper ty is solil, 
//eld, that mere absunlio.-ion tin* part of tire judg- 
ment tiebtor to lei lify such a tni.st.ike d-.cs Mv)t give the 
decree holder any right to sell propert\ not rruluded in 
Ihetleeci of mortgage or debar the'judgniLnt-deljtor 
from claiming to liave the ''ale set aside and to u i (,v cr 
''luh property, {//w /eland. A.C./) PROTIVA SuNfuRI 
Debi S \ki)A CUARAN GoHO. 155 IC. «48 7 
RC. 634 = 38 C.W.N. 996 -A.I.R. 1935 Cal 15. 
Stay of. 

— ; -Sale-Stay of— iJrulertakir.g given in aivtthci 

sui*^ — krght of decree holder to enfiitce indemnity clau-e. 

C. i\ Code. s. 145 --.\ppijcabii,jty. 1932 A L. 
J. 1060- A.l.K. 1932 All. 68. 

Validity of. 

' Sale I ill id tty of — Ad / ndication of judgment- 

debtor pending suit n-joindir 0/ O/fu tal Kectivcr — 
liffnt of. 

A widow sued her hirsband’s brother and hts son for 
maintenanee. Soon after filing lire suit, tne former was 
adjudicated insolvent 'J'he jrlarntiff took lime to 
consider what was to be done.* under the ( iixuni.st.inces; 
but I h(/se to O'lrtinm* with the suit as sui h without im- 
pleading the Ohiiial Keceiver and a clcciue was obtain* 
eel making future rnalnttimme .i charge on leitain pro- 
perty. In exeiulion of lire decree, she tried to bring the 
pi operty to sail', whereupon the Oflnial Receiver inter- 
vened and objected. 

^ Iltld, that as execution was sought witliout Ic.ive of 
(.'ourt in resj),'(;i of property whii h had alieady vested in 
the Offic. iai Kectivei, and as leave was nei'essaiy under 
S. 23 {2) of the Riovim ial Insolvency Act, the jiroceed 
mgs were invalid as ag)in-.t the Olticial Keceiver, in so 
far as he lepre.sentcd the c-tafe of liie insi Ivent, but th.it 
otherwise they were valid. 25 Mad 406 and //A v,/ v. 
.Surr, 19 beav. 55l,KHf.; 54 C. 595 (Im;.), nj^t! 
{Paiidalai, J) RUNiNMJ J HA YK AMINIAI. r. Ol- MCIAT*. 

Kegkivfr, ('OIMHA'JORK 6 I B. (Mad.) 262 146 
I.C 417 -38 L.W. 762 - A.I.R, 3933 Mad 858 - 
65 M.L. J. 8S3. 

Sale— Validity of—J)ecree against father — 

Death of father pending execution — •MuiuV^ mother 
brought on record a? legal representative but minor not 
impleaded . 

A decree was obtained against tire minor’s fnhei and 
on (he death of the father, t xecution was taken and the 
, widow was brought on record as his legal representative, 
j but the minor wa.s not brought on record; atul a sahi 
W’as held in execution of the dec ree. 

/Jtld. that (he sale should not beset aside meitlyon 
the ground that the minor w.is brouglit on rec ord; he 
would have Ijeen represented only by the widow as his 
guardian. 6 I. A. 233, J\ef. {A/adhavan /Vair and Jack- 
son, JJ.) KOTAYYA V. RAnUAKKISHNAMURTI 6 
IB (Mad) 260 -146 I.C. 372 38 L.W. 588- A I 
R. 1933 Mad. 833. 

■ -Sale— Validity of — I.egal representative not 

brought on record. 

Where persons, who are proper but not necessary 
parties to the suit, are-impleaded but their legal repre- 
sentatives are not brought on record m execution of the 
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EXECUTION— Sale— Validity of. 

decree, the omission is ineie irregularity which does not 
vitiate the sale held in execution. Merely because they 
are added as parties in the suit, they do not become 
necessary parties to the execution proceedings. i^Wort 
and Kulwant Sihay, JJ.) LALDHARI PraSAD v. 
NlLKANTH PRASAD SlNGH. 13 Pat. 10 -6 I.R 
(Pat.) 241-146 I.C. 155-15 Pat.L.T. 211-A.LR. 
1933 Pat. 640 (2). 

.Saie — y ilidtty of — Petition describing minor 

(IS major. 

One of the judgnient-clebtois who was in fact a major 
uas described as a ininoi in execution proceedings. 

//<•'/</, that as betvNeen the decree-holder and the other 
judgment-debtor, it was only an in egularity which did 
not make the sale, held in execution, a nullity, and that j 
it was the duty of the party himself when he attained j 
majority to inform the Court to take neces^aiy action, j 
QVort and Kulwant Sakay^ //•) J^Al.DHARl PRASAI) i 
V. NlLKANTH PRASAD SiNGH. 13 Pat. 10 -= 6 I R. 
(Pat ) 241 -146 1.0. 165 - 15 Pat L.T. 211- AIR. 
1933 Pat 640 (2). 

'•Sale — Validity of — Property beloiiij^inQ to another 

sold ai property of jud e^ment debtor. 

Whcie certain property sold was shown in the bid 
sheet to be the property exclusively belonging to the 
judgment-debtors, Imt at the time of the sale, the title to 
the property sold was not in the judgment -debtor but in 
another. 

//<?/</, that the sale w’as a nullity. {Sir John IVallis ) 

Kedar Nath (toknka v. Munshi Ram Narain 


j EXECUTION— Sale-Miscellaneous. 

I Held^ that the sale was a nullity, 
j Semble , — The case is different, where the lower Court 

allows a sale to proceed in ignorance of the appellate 
Court’s order of stay of sale under 0.41, R. 5. {Bagu- 
ley and Mosel y, JJ.) Ma Tt jy. Ma ThIT. 11 Rang. 
410=147 1.0. 700 = 6 R.R. 173 = A.I.R. 1933 Rang. 
416. 

Sale— Validity of — Transmission of a decree 

! made without notice to guardian of minor defendant and 
Without appointment of guardian — I^xecution sale by 
transferee Court— If nullity. See C. P. CODK, S. 39. 

69 M.L J. 862. 

What passes. 

^-^Sale-^What pa^se<i~ Certificate sale — Reconvey- 
ance of sold property — Effect. 

What is sold in execution of a certificate sale is the 
right, title and interest of the judgment-debtors, and 
I when the same is reconveyed to them by a deed, the 
judgment debtors regain w'hat was lost to them on 
account of the sale. {Muhamma I No^r and A^anvala, 
I J J.) Dulhfn Parrati Kuer V. Bauna'i'n Prasad 
I NarainSingh. 14Pat. 518 = 165 10 213 = 7R.P. 
j 557 -16 Pat.L.T. 713 = A.I.R. 1936 Pat. 200. 

j --Sale — IVhat passes — Decree ajpainst Hindu widoio 

— IVhat passes under sale. 

I Where what is sold at an auction sale is “the right, 
! title and interest of the widow’,'* the sale may be of the 
I willow’s inteiol or the entire interest. The Court 
; should in such a case consider what was liable to be sold 


J.AL. 62 I.A. 224 = 14 Pat. 611=39CWN.1124 = 
1935 O.W.N. 800 = 157 10 485= 16 Pat.L.T. 689 = 
42 LW 279 --37P.LR. 624 -37 Bom L.R. 794=8 
RP.C 34 = 1935 A LJ. 1147 - 1935 A.W.R. 1326- 
1935 M W.N 841 A.I.R. 1935 P.C. 139 (P.O ). 

—Sale — V ilidtly of — Property of persons not par- 
tus — Minor's conduct after attaint net utajorify. 

The ('ourt has no jurisdiction to sell the property of 
l^’i'ions who w’ere not pailies to the proceedings or 
properly lepresented on the record. As against such 
peisons the ileciees and ^ales puipoiting to be made 
w’ould he a nullity and might be di-<rcgarded without 
any pr«)ceedingi to sot them a-iide. Hut v,.id sales may 
be ratified eithei directly or bv a course of conduct which 
estops the party fioni denying their validity. Where a 
minor, who w.is not bound by a sale, received the sur- 
plus sale pro( eeds after attaining majoiity towards the 
s.itisfaiAion of a decree ag.iinst him. 

fields that the sale may be taken to have been rati- 
fied {Mitter and M.C. G/iou\ / J.) MIDNapIJR 
Zamind\ky CO., \:\\}.v. AI3DUL Zai.il Mia. 60 
Cal. 753 6 IB. (Cal) 245=146 1.0.658 = .37 O.W. 
N. 500 - A.I R. 1933 Cal. 627. 

Sale — Validity of — Receiver —Omission to get 

sj)ecial leave — Void. AVcSM.E — RKCF.IVEK. 59 Cal. 
956. 

Sale — V ali'hty of — Sale by Tahsildar and not by 

(ol lei tor — Sale Held in lontravention of R. 11 , Ch. 12 M, 
Vol I. 

Where a sale was conducted bv the 'I’ah sildar and 
not by the collector as laid down in Rule 11. 

/ft id. Rule 11 in Ch. 12 M , Vol. I, has not the force 
of law' and a sale conducted in contravention of it can- 
not be held to be illegal. {Raaij^i LaJ J.) L\lCHAND I 
TL Central Hank of India, Ltd., Amritsar. A. ' 
I.R. 1935 Lali. 992. 

S'Vt — Validity of— Stay ordered by executing 

Court— S Je held by bailiff in ignorance of order. 

Where certain property was sold by auction in execu- 
tion by tire bailiff in ignorance •f an ex pa tie order of 
stay of sale passed oy the executkig Court, 


j and what in fact was sold. If for instance the propeity 
I attached and sold is described “as the shaic of the 
j plaintiff as widow’” only the limited interest of the 
' widow will pass Where a Ifindii widow’ defends or 
I institutes a suit on behalf of the est ite, the decree is 
I binding on the estate and a sale in execution thereof 
' may be taken to be of the entire estate. {Ameer Ah, J.) 
i Nagkndrabat.a 1)\SK.K 7 >. Panchanan Mourie. 
60 Cal. 1236 - 149 IC. 1053- 6 R C. 689 -A.I.R. 
1934 Cal. 162. 

Sale — What passes — Sale of Zamindari — Details 

|of encumbiances mentioning mortgaged mortgages — 
Abseils e of mention in sale ceititicate — Inference. Sie 
Deed— CONSTRUCTION— Salk CERriKiCATK. 1935 

0. W.N. 365 = A.I.R. 1935 Oudh 304. 

When complete. 

Sale — When complete — Ai ceptance of hid — If 

i sufficient — Deposit of 25 per' cent. — If t.ssenlial. See 

Liv.iTA'iioN Acr, ART. 156. A.I R. 1935 Pesh. 160. 

I Miscellaneous. 

j ——.Sale —Applications for — Priority, 

I Where there are rival decree-holders and applications 
for sale, in order to claim piiority it vs necessary as a 
physical fait that one sale shoiibl tike place before the 
other sale .and the criterion on which execution appli- 
cation was made first is the natural ciateiion to adopt. 
( Mukerjt and Bonnet, J J.) MUZAb FARNAGAR BANK, 
Ltd. 7'. IIAFIZUDDIN I.R. 1932 All. 491 (1) = 138 

1. C. 686 = A I.R. 1933 All. 10. 

Sa<e — Government Notification No. 575/1 ^-93 

— Appl i cabi I ity. 

The U.P. Government Notification No. 576/1 A-93 
of 26th March, 1932, is not applicable to those cases in 
which the sale has already taken place in puisuance of 
order passed by the Court in execution before the date 
on which the notification came into force. 8 Luck. 504 
and 147 I.C. 613, Dist.; 4 All, 116, Ref. {Snvastava 
and Rachhpal Singh, JJ.) BasaNT LaL v. MaHOMED 
Nawab ALi Kha*n. 9 Luck. 554 = 6 E O. 417 = 148 
I.O. 464 = 11 O.W.N. 411 = A.I.R. 1934 Oudh 143. 
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’-Sale — Rule i?/ caveat emptor — Applicability. 

The ordinary rule of caveat emptor applies in the case 
of auction sales under the orders of Courts. (^Addison^ 
/.) Mahomed Hayat GuhAM Nabi. 32P.L.B. 
890-132 I.O. 201 C2)- A.I.E. 1931 Lah. 698. 

Sale — Zamtftdart property — Sale of portion. 

Where the property to be sold is zaniindari property, 
any fractional share can be sold ^^ithout impairing the 
value of that property. ( Mukerjt and Rennet^ J J.) 
Mahomed Said Khan v. Mahomed Abdus Sami 
Khan. I.R. 1932 All. 487- 138 I.C. 612- A.I.R. 
1932 All. 664. 

Satisfaction of decree. 

Satisfaction of decree — Execution ap[)lication 

settled and dismissed — Deciee not thereby satisfied .See 
Decree, supra. A.I R. 1933 Sind 305. 

Satisfaction of decree — Plea of — Maintainability 

— Satisfaction not reported to Court passing deciee or 
recorded — Effect. See C. P. CODE, O. 21, R. 2 (//^). 
39C.W.N. 961. 

Security bond. 

Security bond — Execution in favour of Court — 

Enfor<€meut. 

A security bond executed in favour of the Court is 
enforceable in execution. 'I'here need be no assignment 
to the person for whose benefit the bond is intended. 
{Miiferaui Henderson, JJA KaJENDRA CHANDKA 

Sarkar V . Hipin Chandra Saha. 60Cal.r298- 
1491.0.339 = 6 R.C. 569 = 37 C.W.N. 973-A.I.R. 
1934 Cal. 64. 

Miscellaneous. 

Miscellaneous — Poioers of Court -~Ct rrection of 

mistake in decree. 

Where in a suit for ejectment a decree was passed but 
the pre settlement numbers were given instead of the 
current numbei-S and the Court directed the paity to 
amend the same, but mean v\ bile he had lo'-.t his appeal, 
but later on he preferred a further appeal and therein 
succeeded, and theieafter applied for execution giving 
the correct numbers 

Held, that there being no doubt about the identity of 
the land, exe:ution could be proceeded with, {Keane, S. 
M.and Oppenheim, J.M.) NacifSHAK PkaSAD SiNGH 
V. Zaman MUSALMAN. 15 RD. 210 = 12 L.R. 61 
(Rev.). 

■■ Miscellaneous — Proclamation of sale — Valua 
tion of properties — Principles —Encumbered properties. 

It is not a correct method of valuing heavily c*ncum- 
bered properties by taking their value in an unencumber- 
ed state and simplv deducting therefrom the amount of 
the encumbrances. {Henderson and Mitter^ J/,) 
PIRAMALZ/. KaSXNTI Das. 158 I C, 556 = 8 R.C. 194 
-A.I.R. 1935 Cal 614. 

EXECUTION OF DOCUMENT. 

See (1) DEED— Execution. 

(2) Will— Execu'i ION. 

EXECUTION SALE. 

See (1) C. P. CODE, S. 47, AND O. 21, KR. 89 TO 92, 

(2) EXECUTION— Sale. 

(3) MORTGAGE. 

EXECUTOR. 

( 1 ) Succession act (1925), Ss 211, 213,233, 

244, 307, 311, 332, 368, etc, 

(2) Will. 

Decree against —Subsequent revocation of probate 

— Effect of 

The validity of a decree against a person as executor 
of the will and legal representative of the estate of K to 
whom probate had been granted is not affected by the 
subsequent revocation of the probate. It is binding on 
D.— II— 31 


EXECUTOR. 

the estate and on all the heirs of K. 35 C. 955; Hewson 
V. Shelly, {I^IA) 2 Ch. D. 13 and Allen v. Dundas, 3 T. 

I R. 125, Ref. {Page, C.J. and Mya Bu, /.) Ma 
; Thein v.Nkvfan. 9 Rang. 360-I.R. 1931 Rang 
. 270 (2) = 133 1.0. 494 = A.I.R. 1931 Rang. 283. 

I ^ Duty of — Directions of testator to be earned out, 

I Executors are bound to cany out the direction of the 
j will. It is unseemly on their pait to obtain probate of 
a will and then, instead of acting as ministeis of the 
I will of the testator, tuin against his wishes and try to act 
i in contravention of the diieitions of the testator. 
{Tyabii,J.') BaLKRISHNA p. VinaYAK. I.R. 1932 
i Bom. 518 = 139 I.C. 694 = 34 Bom.LR. 113 = AIR. 
1932 Bom. 191. 

I Executor de son tort — Who is. See SUCCESSION 

I Acr, S. 203. 62 Cal 120. 

I Executor son tort — Appropnation of amounts 

j — Rule — PiTiver to remit amount due to deceased and 
' gi7>e preference to his envn dues. 

j If no expiess appropiiation be made by eithei the 
I debtor or the creditor, it may be implied or presumed 
that payments to and drawings against a running 
j account are to beattiibuted to the earliest items on the 
j opposite side of the account. But as between tiustees 
[ and their beneficiaries and as to every peison in a fidu- 
I clary character, the rule is modified, and so long as the 
i trustee has money standing to his account, di awing by 
I him will be attributed to his own money, the tru'^t being 
I intact. An executor de son tort or an executor or trustee 
has no right to lemit any part of the amount, that is 
1 legitimately due to the beneficiary and give preference to 
! that extent towards satisfaction of his own dues. An 
, executoi de son tort, or even an executor or trustee has 
I no right to remit any part of the amount that is legiti- 
mately due to the deceased and give prefeience to that 
' extent towards satisfaction of his owm dues. {Muk rfi 
^ and S K. Chose, //.) SHIVAPRARAD SinCH v. PraY \G 
Kumari Dkhee. 61 Cal. 711=154 I.C. 479 7 R 
C. 459-A.I.R. 1936 Cal. 39. 

■ " Executor de son tori — Damages for non delivery 
of ln>e sto'k — Ri i^/it to deduition. 

If a rightful executor oi administiator biings an 
1 action of trover or trespass ag.iinst the executoi de son 
j tort, the latter may give in evidence in mitigation of 
i damages, payment^- made by him in the rightful ctriiise 
, of adminisliation. As regarfis hve-stock, which have 
1 been delivered by an executor de son toit, he is entitled 
I to son^o deduction for theii maintenance, as the main- 
> tenance and upkeep of live-'-'ock is in due course of 
! admini^tiation. But w’heie live-stock has not been 
I delivered and for the non delivery of which no explana- 
tion has been offered, the executoi de son tort, fiom the 
; moment of conversion becomes a wrong doer and the 
j owner would be entitled to the full value of the animal 
; in trover, without any fleduction for the feeding, 
i {Mnkerji and S.K. Chose, J/.) SHIVAPRARAD SiNGH 
\v PRAY AG Kumari Debee. 61 Cal. 711 = 16410. 
i 479 - 7 R C. 459 = A I R. 1936 Cal. 39. 

! Executor iSq tort — Liabilitv to account. 

I An executor de son tort is not liable foi a general 
' account unless he has received all the assets left by the 
j deceased. He has no right to retain them from the 
; moment he i>’ a wrongdoer and the beneficiary is, there- 
I fore, entitled to them as they were on that date, irres- 
pective of what may have h.ippened to them thereafter, 
and whether their loss, if any, was due to his negligence 
or not. He cannot, however, be regarded as a person 
who is necessarily a wrongdoer; nor is his possession 
necessarily wrongful at its incepion. His intentions, in 
respect of the acts attributed to him^ must be taken into 
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EXEOUTOE. 

account to determine when the conversion took place 
and as on what date liability is to be fastened on him. 
{Mukerji and S.K. Ghose, //.) SHIVAPRASAD SinGH 
V. PR AY AG Kumari Debee. 61 Cal. 711 »= 164 I.C. 
479=7 B.0. 459 =A.I.B. 1936 Cal. 39. 

Executor de son XQx\.—Mode of accounting— In- 

terest on deduction. 

All payments made by an executor de scntoit.ior 
which he will get deduction, must be credited against the 
prinui)al amount due from him and they should bear 
inteieat at a reasonable rate as from the dates on which 
they were made. {Mukerjt and S. K. Ghose^ JJ.) 
SHIVAPRASAD SiNGH v, PRAYAG KUMARI DEBEE. 

61 Cal. 711 -164 I.C. 479 = 7 B.C. 469= A.I.B. 1936 
Cal. 39. 

Executor de son ioxi— Payment of debt by — 

Validity. 

Where an executor de son tort really acts in the cha- 
racter of executor and out of the assets in his hands 
makes a payment in satisfaction of a debt from the 
deceased, to a peison who at the time might reasonably 
suppose that he had authority to act as executor, such 
payment is valid and binding upon the person who after- 
wards becomes the rightful administrator. i^Mukerit 
ami S. K, Ghose, //.) SHIVAPRASAD SiNGH 7>. 
PRAYAG Kumari Debee. 61 Cal 711 = 164 I C. 479 
-7 B.C. 469 = A.I.B. 1936 Cal. 39. 

-Executor de son tort — Payment of income-tax on 

sums realized — Right of deduction. 

An executor de son tort is entitled to get a deduction 
of income tax paid by him, on the unrealized income of 
the deceased realized afterwards by him. (Muker/i and 
S.K. Ghose,/J.) SHIVAPRASAD SlNGH v. PRAYAG 

Kumari debee. 61 Cal 711 = 164 I.C. 479 = 7BO. 
469 -A.I B. 1935 Cal 39. 

-Executor de son tort — Realization of debt by — 

liability for interest not realized. 

Where a debt canies interest the principal and the 
interest payable thereon forms the entire debt. And if 
what an executor de son tort does in connection wdth 
the debt doe^, in fact or in law, amount to its realiza 
tion, he is liable even for such interest as is not actually 


BXECUTOB. 

Held^ that the executors were guilty of a breach of 
trust and that the Court could in interlocutory proceed- 
ings order them to bring back into Court the money in 
their hands or order them to furnish security for that 
amount. {Rankin^ C.J. and Mitter^ J.) GOBARDHAN- 
DAS V. Gopaldas Modi. 60 Cal 30 = 149 1.O. 743 = 
6B.O. 626 = A.I.B. 1933 Cal 286. 

P cavers of — Borrowing for benefit of estate — 

Right of creditor against estate. 

Where an executrix executed promissory notes as such 
executrix and it appeared the loans were taken for the 
benefit of the estate and the creditor impleaded all the 
parties and applied for a decree binding the estate. 

Heldf that the only right which the creditor could 
claim w’as the right to be subrogated to the right of the 
executrix to be indemnified out of the estate lo the neces- 
sary extent. It is consequently necessary that the right 
of the executrix to the indemnity is established before the 
creditor can be subrogated to such a right. (Case law' 
elaborately discussed.) {Mukerft and Guha, 

Manin chrndra Nandi j/. Sudhir Krishna Ba- 
NERJEE. 136 I.C. 893 = I.B. 1932 Cal 245 = 35 
C.W.N. 860 = 63 O.L.J. 689 = A.I.B 1932 Cal 182. 

— . .. - Powers of — Lease for ninety nine years with 
option of purchase to lessee. 

An executor stands in the position of a trustee for the 
parties beneficially entitled to the estate. His piimary 
duty is lo realize the assets and to administer the estate 
in the best way possible. The validity of transaction 
entered into by the executor depends on the answer to 
the question, whether it was reasonably necessaiy for the 
due administration of the estate of the deceased. Having 
regard to the provisions of S. 36 of the Trusts Act and 
S. 307 of the Succession Act, the executor has no power 
to grant a lease for ninety-nine years with an option to 
the lessee to purchase the reveision in the demised pre- 
mises or any part thereof at any time during the said 
l^eriod. Oceanic Steam Navigation Co, v. Sutherberry^ 
(1880) l6Ch. D. 236 and 22 B. 1, Ref. {IVadta.J^ 
Mahomed Hussein z/. Ba I Aishabai. 1411.0.734 
= I.B. 1933 Bom. 142 = 34 Bom.L.B. 1366=A.I.B. 
1932 Bom. 604. 


realized by him. {Afiikei/i and S.A". Ghose //.) SHIVA- 
PRASAD SlNGH V. PRAYAG KUMAKI DeBEE. 61 Cal 
711 = 164 I.C. 479 = 7 B.C. 459 -A.I.B. 1935 Cal. 
39. 

— ^Liability of — Wilful default — Burden of proof — 
Unauthorized investment of moneys. 

Wilful default can only be decreed against an executor 
in respect of something which he could have received 
but lor his wilful default or neglect, and such default or 
neglect must be proved by the party alleging it. The 
party who alleges the default has to prove clearly and 
affirmatively at least one act of wilful default to the 
satisfaction of the Court, before the Court can take 
action in that behalf. It has also to be shown that the 
estate has suffered loss or damage, and that such loss or 
damage is due to the wilful default or neglect of the 
executor. An executor who invests money belonging 
to the estate in an unauthorized or hazardous investment 
is liable for the loss arising therefrom. {Wadia. J.) 
Mahomed Hussein Aishabat. 1661.0.334=7 
B.B. 426 = 36 Bom.LB. 1165=A.I.B. 1936 Bom. 84. 

'Misappropriation of money — Pcaver of Court to 

check — Order in interlocutory proceedings. 

Where, pending actual proceedings in the suit for 
administration, the executors who were also residuary 
legatees were shown to have helped themselves to the 
, money of ihf* estate and they did not cease doing so even 
after exhibition had been made of the risky condition of 
the estate, si 


i P owe IS of — Poiver to release dtbt. 

An executor, administrator or trustee who desires to 
avoid liability for a debt released by him must show that 
he has acted honeatly and reasonably, in which case only 
can be fairly claim to be excused. \Mukerjt and S. K. 
Ghose. JJ.') SHIVAPRASAD SlNGH v. PRAYAG 

Kumari Debee. 61 Cal 711=164 I.C. 479=7 B.C. 
469-A.I.B. 1935 Cal 39. 

Powers of — Will executed prior to Hindu Wills 

Act {XXI of 1870). 

In the case of a w'ill executed before the Hindu Wills 
Act came into force, the mere appointment of an execu^ 
tor did not cause any property to vest in him and if as an 
executor he was entitled to hold the property, he held it 
only as manager. {Mukerft and Guha. JJ.) BaSaNTA 
KUMAR Basu V. Lala Ram Sankar Ray. 69 Cal 
859 = IB. 1932 Cal. 640=138 LO. 882=56 C.L.J. 
206 = A.IB. 1932 Cal 600. 

Sale to Wife — Onus — Suspicion, 

Trustees expose themselves to great peril in allowing- 
their own relatives to interfere in any matter connected 
w’ith the execution of the trust ; for the suspicion which 
the circumstance is calculated to excite is one w’hich it 
would require a very strong case to remove. Therefore, 
in the case of sale by a trustee or an executor to his 
wife, the Court will seek to be certain, by vigilant scru- 
tiny, of the true nati’re of such a transaction, because 
one can readily see that the close relationship between) 
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EXECUTOR. 

husband and wife may, unless the nature of the transac 
tion is explained, give rise to the not unnatural inference 
that the husband was truly the party intervening in the 
case, and that not without benefit to himself. Burrell v. 

(1915) S.C. 333, Foil. {Lord Thankerion,') 
ACHI THAYAFAMMAL V. 13ALKIS NACHIAL. I.R. 
1931 P.O. 173=131 I.C. 781=14 O LJ. 367 = 34 
I^W. 740 = 8 O.W.N. 330 = A.I.E. 1931 P.O. 68 = 61 
M.L. J. 466 (P.O.). 

■ - Vesti ng of estate — Date of — Relation back. 

The view adopted by the Calcutta High Court in res- 
pect of wills after 1870 is that, on the executors obtain- 
ing probate, they immediately become vested by force of 
statute with the whole of the estate which belonged to 
the testator at the time of his death ; or in other words, 
that the vesting takes place on the taking of probate, but 
relates back to the time of the testator’s death and to the 
estate which then belonged to him. 22 Cal. 788 ; 25 
Cal. 103 and 33 Cal. 116, Ref. {Mukerft and Gnka, //.) 
Gopal lal Chandra amuliya Kumar Sur. 69 
Cal. 911 = 142 I.C. 747 = I.E. 19330al. 313 = ALE. 
1933 Cal. 234. 

■ ■■ ■ Will authorizing majority to act — Right of 

minority to sue against the tvish of the majority. 

The will of deceased declared that the trustees were to 
act by majority and also laid down that trustees were to 
act by resolution passed at the meeting of the Hoard or 
by circulation of resolutions signed by them. The 
majority of trustees were in favour of compromising a 
claim and opposed to the filing of a suit, and no fraud or 
collusion on the part of the majority was established. 

Held^ that the minority of trustees or executors nad no 
right against the wish of the majority to file a suit and 
involve the estate in a risk of heavy loss for costs. Luke 
V. Smith Kesinton Hotel 6- Co., (1879) 11 Ch. D. 121 ; 
34 Mad. 406 ; 29 Mad. 302 ; 5 C.L.J. 527 ; 24 All. 226 
and 26 Cal. 409, Dist. {Aston, AJ.Cf) GORDHANDAS 
MaDANI-AL V. Hhagwandas RAMPFRSAD. 160 I.C. 
476 = 7 R.S. 9 = A I E. 1933 Sind 232. 

EX PAETB DECREE. See C. P. Code, O, 9, Rr. 7 

AND 13. 

EXPERT EVIDENCE. See Evidence Act, Ss 45 

AND 46. 

EXPERT OPINION. See EVIDENCE Act, SS. 45, 

46 AND 47. 

EXPLOSIVES ACT (IV OF 1884)— under Rr. 

and \0 — '‘'‘Explosives" — "Throw downs" and Chinese 
crackers whether included. 

Under the amendment to Rr. 3 and 10 under the 
Explosives Act, even “throw- downs” and Chinese 
crackers are “explosives’'. {Wallace^ /.) Seenappa 
Chetty, I.R. 1932 Mad. 317 ri) = 136 I C. 
781 (1) = 33 Cr.L. J. 364 = 1932 M.W,N. 424 = 36 L. W. 
816 = 1932 Cr.C. 312(2; = A I.R. 1932 Mad. 320. 

— Sale of phatakas — Licence, if necessaty. 

Quaere — Whether a licence for the sale of patakhas is 
required under the Explosives Act. {King. /.) KlFA- 
yatUllahKhan V EMPEROR 53 All. 226 = I.R. 
1931 All 290 -130 I C. 626 = 32 Cr.L.J. 564 = 12 
L.R.42(Or.)=1930 A.L.J. 1467 = 1931 Cr.C. 33 = 
A.I.R. 1931 All. 17, 

■ 8. 7andRr. 35 and Z— Applicability — Phatakas. 

Phatakas are not explosives within the meaning of the 
Explosives Act but are toy fireworks and as such exempt 
from R. 35, Explosive Rules 8 P.R. 1910 (Cr.), Foil. 
{Ferrers, J C. and Aston, A. J. C.) PRITAMDAS 
CHELLARAM z/. Emperor. 6 IR. (Sind) 34 = 146 
I.C. 621 = 34 Cr.L J. 1046 = 1933 Cr.C. 636= A. I.R, 
1933 Sind 171. 

8. 7 and R. Zb— Finding * of lower Courts 

regarding phataka — High Court— Powers of. 


EXPLOSIVE SUBSTANCES ACT (1908), S. 4 (b). 

Where neither the trial Court nor the appellate Court 
personally inspected a phataka in order to come to a 
finding that it was not a toy- work, the High Court in 
revi.sion refused to be bound by the concurrent finding 
of fact arrived at by the tw'o Courts and on a personal 
inspection came to a different finding that the phataka 
was a toy- work and not a firework within the meaning 
of R. 35. {Per rets, J.C. and .Aston, A.J.C.) PRITAM- 
DAS Chellaram V. Emperor. 6 IR. (Sind) 34 = 
146 I.C. 621 = 34 Cr.L J. 1046 = 1933 Cr.C. 636 = 
A.I.R. 1933 Sind 171. 

S. 8 — "Occupier" — Meaning of — Manager ap- 
pointed by oumer to be in charge — Ptnal Code, S. l76. 

“Occupier” in S. 8 of the Explosive.s Act means a 
person in actual occupation of the piemises and in 
control of the operations in progress theie. The person 
who is obliged under the section to give notice of the 
accident is the individual who is actually on the spot 
and in charge of the factory. An “occupier” therefore 
may include either the owner if he is in actual pos.'-es- 
sion, or in a case where the owner has appointed a 
manager and put him in charge of the factory, such 
manager. Roth the owner and the manager cannot, in 
such a case, be regarded as occupiers. The conviction 
of the owner in such a case is not therefore sustainable 
under S. l76, I. P. Code. {Ntyo^ii, A J. C.) Gopal 
AMBADAS V. Emperor. 163 I C. 400 (1) = 9 R.N. 2 
= 37 Cr L J. 839 = 18 N.L. J. 236. 

EXPLOSIVE RULES (1914), R. 35^Toy fiitworks. 

R. 35 is not applicable to toy fire works, {Laksh- 
mana Rao, J.) ADINARAYANA v. EMPEROR. 1930 
M.W.N. 1261. 

EXPLOSIVE SUBSTANCES ACT (IV OF 1908) 

— Gramophone needles — Whether lethal weapon. 

A gramophone needle can scarcely be regarded as a 
lethal weapon. {Feners, J.C. and Rupchand, A.J.C.) 
KHiMJi Khetsi V. Emperor. 8 R S. 20 = 166 I 0. 
972=86 Cr.L.J. 1037. 

S. ^—Offence under — Proof — Presence of man- 

sal stains on wearing apparel. 

It cannot be said from the presence of mansal stains 
On a man’s wearing apparel that he either made or had 
in his possession or under his control an explosive sub- 
stance with intent by means thereof to endanger life or 
cause serious injury to property in J^ritish India and 
conviction under S. 4(/J) of the Explosive Substances 
Act is not under those circumstances sustainable. 
{A\>ha Haidar. J ) INDAR DatT 7^ EmPEROR. I E, 
1931 Lab. 637 = 132 I.C. 186 = 32 Cr.L.J. 818 = 1931 
Cr C. 648 = A.I.R. 1931 Lab. 408. 

S 4 (b)-‘ ^ P os sesst oil * — Meani ng. 

Possession must be conscious and intelligent posses- 
sion and not merely the physical presence of the accus- 
ed in proximity or even in close proximity of the 
offending object. These are the important elements 
which go to make up an offence under S. 4 {b) of the 
Explosive Substances Act. A. I R. 1928 Lah. 272, Rtl. 
on. {Agha Haidar, J.) KULDiP CHAND v. Empkror. 
163 I.C. 139 = 7 RL. 392 r2) = 36Cr.L J. 300(2) = 
37P.L.R. 132= A I.R. 1934 Lab. 718. 

S.4(b)- Use of bombs against police^ Compi- 

rucy — Preparation of test bomb — Offence. 

Where in pursuance of a scheme to use bombs against 
the police, the accused was shown to have made a 
bomb apparently to use it for a test or experiment, 

Held, that the accused was guilty under S. 4 {b). 
{Rankin, C. J„ C. C, Ghose and Bttckland, JJ.) 
Bhabananda Banerjee V. Emperor. 6 1 R. (Cal.) 
183 = 1461.0. 186 = 34 CrL.J. 1222=67 OLJ. 213 
= 1933 Cr.C. 1249 = A.IR. 1933 Cal. 747(S.B.). 
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EXPLOSIVE STTBSTAKCES ACT (1008), Ss. 4 
(b) and 6. 

8s. 4(b) and 0 ^Sanction under S, 4(/5) — Charge 

and conviction under S. 5 — Legality — Cr, P. Code, 
Ss. 236 and 237, 

The fact that sanction of the Local Government is 
obtained only for a prosecution under S. 40 (d) of the 
Explosive Substames Act does not make an alternative 
charge under S. *5 and conviction thereon illegal. It is 
competent to the Sessions Judge under S. 23f), Cr. P. 
Code, to frame a charge under S. 5 as well. Even if no 
charge has been framed under S. 5, the accused can 
well ire convic ted under wS. 5, by reason of the provisions 
of S. 237, Cr. P. Code. (ffa//>at, J.) NATHU RaM 
P. Kmvkror. 67 All. 398-153 I.O. 147-7 R.A. 448 
-36 Or.L J. 266-16 L R. 17 f0r.) = 4 A.W.R. 672 
-1934 A.L.J. 1088 = 1934 Cr.O. 1302 (2) = A.I.R, 
1934 All. 982. 

3 . 5—PoiWSion of explosive substances — Rurden 

of proof — Accused assistin'^ in disco-»ery — Inference. 

The accused pjr^ rn h ul punted out and was a mere 
tool for disclosing the existence of some explosives from 
places of which he had no exclusive possession. 

Held, that it was for the prosecution to show that 
from the facts it could be inferred tliat these articles 
were in control and pc^ssession of the accused. l8 P.R. 
1917, Ref. iAhhil Qidir, J.) AMRIK SiNOH v. EM- 
TEKOR. I.R 1931 Lah 332-130 1.0.652 = 32 Cr. 
L.J. 685 = 32 P.LR. 150 = 1931 CrO. 114-AJ.R 
1931 Lah. 50. 

S. 6 — Off erne under — I nifredtents. 

Under S. 6 of the Explosives Substances Act, the in- 
tention to procure, counsel, aid, abet or to be accessory 
to the commission of an offence is a necessary ingre- 
dient. Ordinanly, it is the primal y intention of the 
accused that must be taken into consideration in deter- 
mining Ids guilt. {Jut l.al, J.) PiMAL PERSHAI) 
Iain v . Kmperok. 6 R L. 688 = 35 Or.L J 752 = 1934 
Cr.C. 914 148 I. C. 745 - A.I.R. 1934 Lah. 583. 
3.7 — Saiutton for pi osccntion— When to be ob- 
tained* 

Under S, 7 of the Explosive Substances Act, it is not 
necessary that the sanction of the Local (rovernment 
for a prosecution under the Act should be obtained Ire- 
fore taking cogni/ nice of tire case or enquired into by 
the committing Magistrates. Sanction obtained when 
the I'ase proceeds to trial in the Sessions Couit is 
sufficient i Ra;pai, J ) NatHU RaM v, Emperor 
57 All. 398 -153 I.C 147 -7 R.A. 448 = 36 Cr.L.J. 
266 = 16 L.R. 17 (Cr.) = 4 A.W.R. 672 = 1934 A.LJ. 
1088 = 1934 Cr.C. 1302 (2) -A.I.R. 1934 All. 982.* 
BXPROPRIBTARY TBNANCY. 

See (O AORA TeNANOV ACT, S.S. 79 AND 116. 

(2> f,ANt>I.ORD AND TENANT. 

BXPUNGING FROM RECORD. 

(n c. p. (^ode s. 151. 

(2) c:riminal Trial— Expunging remarks. 

(3) pr AC I ICE— High Court. 

EXTENSION OF TIME 

See (1) C. P. Code, Ss. 148 and 151, and O. 34, 
R. 4. 

t2) Limi tation act, s. 5. 

EXTINCTION OF TBNANCY. C. P. Ten- 
ancy Acr, ,SS. 12 AND 25. 

EXTINGUISHMENT OF OCCUPANCY RIGHTS. 

See (1) Agra Tenancy act (1926), Ss. 99, 107 (3) 
and 197. 

(2) Pkngal Tenancy act, Sch. III. 

EXTINGUISHMENT OF RIGHT. 

Sec (1) Limitation Act, S. 28. 

(2) Merger. 

(3) T. P. act. S. 101. • 

EXTORTION. Penal CODE S. 387. 


EXTRADITION ACT (1903), S. 7. 

EXTRADITION — When allowed — Offences for which 
it can be demanded. 

The policy of extradition law is to secure offenders 
guilty of only grave crimes and not purely local crimes 
or slight offences. The act complained of must be a 
“crime** according to the criminal law of both countries; 
and no person should be extradited w'ho^e deed is 
not a crime according to the criminal law of the State 
which is asked to extradite as well as of the State which 
demands extradition. The word “crime’’ denotes some- 
thing more than a mere breach of a legal rule. (Maha’ 
devayya, C.J , Ramachan ira Rao and Shankarana- 
rayana Rao,JJ.) VeNKATARANGAIENGAR GOVERN- 
MENT OK Mysore. 12 Mys.L.J. 328 = 39 Mys. H.O. 
R. 486 (F B.). 

EXTRADITION ACT (XV OF 1903) -Applicability 
— British Indian subjects committing offences outside 
British India. 

I The Indian Extradition Act or the British Foreign 
Jurisdiction Act has no application to a ca«e where 
British Indian subjects resident within the ordinary 
original jurisdiction of the High Court commit offences 
outside Britibh India. {Rankin, C. /. and Pearson, /.J 
SasaDHAR ACHARIYA, In th^ matter of. 136 I.C 598 
= I.R. 1932 Cal 230 = 33 Or L.J. 322 = 35 OWN 
1082 = A.I.R 1932 Cal. 229. 

Construction and scope of. 

The plovi‘^ions of the Indian Extradition Act are 
meant to insure that the arrest and detention of persons 
alleged to have committed offences outside British 
territory should conform to a certain proceduie, and the 
sections of the Act dealing with that proceduie must be 
construed strictly in favour of the subject. {S K Chose 
and flend'rson, JJ.) SaNI'ABIR T.AMA EMPEROK. 
62 Cal 399 = 1661.0. 637=7 R C. 598 = 36 Cr.L.J 
794 = 39 C.W.N. 286 = 1935 Cr. C. 156-A.LR. 1935 
Cal. 122. 

Ss. 7^aild Applicability and scope — Offence 

under S.39S, I.P. Cole — Proceduie —Migistrate, if 
bound to report to Local Govei nment, 

S. 7 (2) of the Extradition Act pi escribes the wmy in 
wdiich warr.iiits in connection with an extradition offence 
referied to in S. 7 (1) shall be executed. In the rase of 
a warrant under S. 395. I. P. C'ode, I lie offence being an 
extradition offence. S. 7 (2) applies. S. S does not 
apply to the case, becau«;e that section does not distinctly 
specify that the procedure laid down therein is for an 
extradition offence. It only provides that in either of 
these cases the Magistrate, if he feels inclined to do, may 
report the case to the Local Government. {Vaima /.) 
Madan Sahu 7'. Emperor. 153 I C. 580 = 7 RP 
365 = 36 Cr.LJ. 375 = 15 Pat.L.T. 493 = 1934 Or.o! 
1210 (2) = A.I.R. 1934 Pat. 553. 

S. 7 — Scope — Warrant in disregard of — Legality 

— High Co'trfs power to quash proceedings. 

Before a Political Agent in a Native State can legally 
issue a warrant under S. 7 of the Extradition Act, these 
conditions have to be satisfied: (l) the offence must be 
an extraditable one, that is, one of those mentioned in 
the fir.st Schedule to the Act; (2) the accused must not 
be an European British subject; and (3) the offence must 
have been committed by the accused in the territory of 
the Native State concerned. Unless all these three con- 
ditions are fulfilled, the issue of a warrant by the Politi- 
cal Agent is unauthorized, and the arrest in pursuance of 
such w^arrant illegal. In such a case the High Court has 
powei to Intel fere and quash the proceedings under its 
, powers under S. 491, Cr. P. Code and to order the ar- 
j re.sted person to be set at liberty. {Ferrers, J. C. and 
: O'Sullivan, A./.C.) A.W. GOULTER v, EMPEROR. 
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B XTB ADITION ACT C1903), S. 7. 

160 I.C. 116 = 8 R,S. 120-37 Cr.L.J. 312=1936 Cr. 
a 1307 = 29 S.L.R. 60 = A.I.R. 1936 Sind 244. 

—Treaty betwec ft East India Company and 

Nepal, Art, V — Discretion of Government in respect of 
surrender of subjects, 

Alt. V of the I’reaty of the East India Company with 
Nepal does not excUid - the operation of S. 7 of the Ex- 
tradition Act, The Act does not take a\Nay the discretion 
of the respective Governments in respect of sui render of 
sabjects. (^James and Aoirwala, JJf) MOONGA LaT, 
Keot V Empkrok. 12 Pat 317-6 I R. (Pat.) 161 
= 1461.0. 274 = 34 CrLJ 932= 14 Pat.L T. 637- 

1933 Cr 0. 787 “A.I R 1933 Pat. 295. 

— S 1— Warrant addressed to District Ma^ntrate 
— Endorsement to police — Arrest — Interference by /h^h 
Coitft, 

The Extradition Act does not anthoii/e the District 
•Magistrate himselt to inquire into the legality, much less 
the propiiety of the wairant ar-d then to lefuse to exe- 
cute it on the ground that in his opinion the wariant 
had been wiongly issued. The endorsement of the Dis- 
trict Magistrate on the extradition warrant foiwarding 
it to the Supei intendent of Police or the arrest made 
under the diiections of the Superintendent of Police 
would theiefoie not be any proceeding of an inferior , 
Ciiminal Court and would merely be an exeemive act, 
and the High Court would theieforenot have jurisdic- 
tion to intei fere with the prrjceeding on the revisional 
side. (^Snlatnian, C. J, and /.) Sandat, Singh 

V, I)T. Magistrate and Superintendent, Dfhua 
DUN. 58 All. 409 -- 1934 A.L. J. 656 151 I.C. 279 = 
7 E.A. 128(2) = 36CrL.J. 1296 = 4 A.W.R.1626 = 

1934 Cr.C. 214 -=A.I.R. 1934 All. 148. 

S. 7 — Warrant — Le ^ality — Conditions, 

Under S. 7 there are three conditions precedent for 
the issue of a legal warrant: (1) the offence must be an 
extradition offence, that is, one of tho-se given in Sch. 1, 
Extradition \rt, (2) the accused must not be a European , 
British sul)je.:t and (3) the offence must have been com- j 
niitted or must be supposed to have been committed by 
the accused m the teiiitories of the State, Without all 
these three rondilions being fulfilled, the Political Agent 
would have no authority to issue a warrant foi the arrest 
of any person, who has either escaped into or is in Bri- 
tish India, and the arrest of such a person in pursuance 
of such a warrant would be equally illegal. {Sulatmati, 
C, /. and Kina, /•) SANDAL SlNGH v. Dr. MAGIS- 
trate and Superintendent, dfhra Dun. 56 
All 409 = 1934 A.L. J. 666 = 151 1 C. 279 = 36 Cr.L.J. 
1296 = 4 A W.R. 1526-7 R.A. 128 (2) -1934 Cr.C. 
214-A.IR. 1934 AH. 148. 

S. 7 (1) — Particulars in wairant — Compliance 

with lazv. 

Where the apolicant was clearly well defined to ensure 
identity and the place at which and the authority to 
whom delivery was to be made were also mentioned and 
also the Court of the Magistrate in which the initial 
complaint was pending. 

Held, that the warrant was not wanting in particulars 
required by law to be .stated, (fl'azir Hasan, C. J. and 
Kaza, y.) Bah Nath v. Emperor. I.R. 1931 Oudh 
386=134 10. 694 = 32 CrL.J. 1243 = 8 O.W.N. 933 
= 1981 Cr.C. 826 = AIR. 1931 Oudh 394. 

■■■■* S. 8 A — Extradition of British subject — War- 
rant issued to District Magistrate — Reference to Local 
Government. 

If the person whose extradition is sought is a British 
subject in whose favour the discretion under the Treaty 
might possibly be exercised by the ‘Local Government 
he should raise the point before the District Magistrate 
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who would then refer the matter for the orders of the 
I.ocal Government. i^James and Agarwala , JJf) 
Moonga Lal KEor V, Empf:ror. 12 Pat. 347 =61. 

R. tPat.) 151 - 145 I.C. 274 = 34 Cr L. J. 932 = 14 Pat. 
L T. 637= 1933 Cr.C. 787= A.I.R. 1933 Pat. 296. 

--'S. 8 A — Scope — Diseretion under — Failure to 

report — If illegal. 

It is discrelionaiy with the Magistrate under S. 8-A of 
the Extradition Act to repoit the matter to the Local 
Government. If he is nu lined to hold an enquiiy, he 
may do so, and then, if he thinks fit, may report the 
matter to the Local Government. The failuie to repoit 
does not m.ake the pioceduie of the Magi'll! ate illegal. 
(Farma, /,) MadaN SahU v, EmpkkOK. 163 I.C. 
580=7 R P. 355= 36 Cr.L.J. 375- 15 Pat.L.T. 493 = 

1934 Cr C. 1210 (2) = A.I R. 1934 Pat. 553. 

S. 10 — Applicability and scope— A> rest and 

detenti i v/ — Pr ocediire — C omit tions of legality Cr, P . 
Code, S. 491. 

A Magistrate has power to issue a w'airant under 

S. 10 of the P’xtraclition Act when neither a warrant noi 
a requisition has been leceived. But an essential ingie- 
dient of that procedure is that there must be a w'arrant. 
When that procedure is not followed, and when the ar- 
rest is effected on nothing except the order of a Magis- 
trate, such arrest is illegal. Even if the arrest v^ele by 
the police on their own responsibility, the provision in S. 
23 must be followed and the detention must be made 
subject to the restrictions laid down by S. 10, otherwise 
the arrest and detention w’ould be illegal and the peison 
arrested and detained mu‘-t be released on an application 
made by him under S. 491, Cr P. Code. (5. A . Ghose 
and Henderson, //.) SanTARIK LaMA v, EMPEKOR. 
62 Cal. 399 = 1661.0.637 = 7 R 0 . 698 = 36 Cr.L.J. 
794 = 39 C.W.N. 285=1936 Cr.C. 166 = A.I R. 1936 
Cal. 122. 

S. 10 — Scope —Conh avention of — Effect— Deten- 
tion fer more than 2 months ivithout sanction Legality, 
Per'-on.s w'ho are proceeded against untler S. lO of the 
Extradition Act canni>t be detained in pri.^on for moie 
than two months without the sanction of the Local 
Government, That is the effect of S. 10 (3). When no 
extension has been asked for or obtained from the Local 
Government under sub-S. (3), the continued detention 
of the persons arie'^ted becomes illegal and they are 
therefore entitled to be di-chaiged from custody, on 
their applying for a W'lit in the nature ot habeas corpus 
{trart and Fazl Ah , J J SUKAJ NaRAYAN JHA 
EMPEROR. 168 I.C. 981 = 8 R.P. 233 --36 Cr.L.J. 
1500 = 16 Pat.L.T. 561 -- 1936 Cr.C. 1063 = AI.B. 

1935 Pat. 419. 

S. Treaty with Nepal, Art.V—' Neither 

Gjiernment shall he hound to surrender'^ — Meaning. 

The Extradition Act is the law’ of the land, not so far 
as the third chapter is concei ned to be applied for this 
or that country by Order in Council or by any special 
means. If some special procedure has been arranged by 
treaty, S. 18 provides that it may be followed; but if 
the Government should choose to exercise the powers 
given by the Act, no Municipal Couit could interfere on 
the ground that the Government had undertaken to act 
otherwise by treaty. The words “shall not be bound 
in Art. V of the Tieaty between the East India Com- 
pany and Nepal mean that each Government retains a 
right to exercise its discretion in the matter of the surren- 
der of its subjects. (James and Agarwala JJf) 
Moonga Lal Keot?^ Emperor, 12 Pat. 347 = 6 
I.B. (Pat.) 161 = 145 I.C. 274 = 34 Cr.L.J. 932=14 
Pat.L.T. 537 = 1933. Cr.C. 787 = A.I.R. 1933 Pat. 
296. 
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S. 22(3) — Rules framed under — Effect. 

Rules made under S. 22 (3) by the Governor-General 
in Council and published in the Gazette of India must 
be treated as if they are sections enacted by the Act 
itself. (tVazir /lasan, C./. and Raza^ /.) RAIJNATH 
7/. Empkror. I.R. 1931 Oudh 386-= 134 I-O. 694- 
32 Cr.L J. 1243 - 8 0. W.N, 933 = 1931 Cr .0. 826 = A. 
I.R. 1931 Oudh 394. 

-3. ^Z—Applicabiltty — Arrest without warrant. 

S. 23 of the Extradition Act refers only to cases of 
p^•rsor^s arre->ted under »S. 54, Cl. 7 of the Cr. P. 
Cofle, that is, persons arrested not only without a 
warrant but also without an order from a Magistrate. 
(.V. K.G/iJ^e and I/enfer^on, JJ.) SaNTABIK L\MA 
z/. Kmpkkdk. 62 Cal. 399-^165 I C. 637 = 7 R.O. 
698-36 Or.L.J. 794-39 O.W.N. 285-1935 Or.O. 
166 -A I.R. 1935 Cal. 122. 

EXTRAORDINARY JURISDICTION OF HIOH 
COURT. 

Seed) l.KTi’KR.s Patent of IIioh Courts. 

(2) JURISDICTION. 

EXTRA TERRITORIAL JURISDICTION. 

See (1) CR P. CODE, .S. 1«8. 

(2) PknaI. CODE, S. 4. 

EXTRINSIC BVIDSNOB. See EVIDENCE ACT, 
S. 92. 

FABRICATING FALSE EVIDENCE. Penal 

Code, S. 192. 193 and 465. 

FACTORIES ACT (XII OF 1911)— Amendment of 
Act — Desirability pointed out. 

The Factories Act is carelessly and loosely drawn. It 
is a penal statute and its term should be clear and defi- 
nite. It is necessary that several of its provisions should 
be suitably amended. {Lort Williams and JJ.) 

.Superintendent AND ke.membrancer of legal 
Affairs, Bengal v. andrew.s. 69 Cal 619-64 C. 
LJ. 538-IR 1931 Cal 881-134 IC. 881-36 C 
W.N. 1108 == 1931 Or.C. 839-A.I.R. 1931 Cal 639. 
^—^Construction — Principles. 

The provisions of the Factories Act have to be con- | 
strued in favour of the employee and stiictly against j 
the employer; and the Act, which is enacted for the bene- 
fit of the employee, should not be used merely for the 
put pose of harassing the employer. {Guha and McNair^ 

JJ.) Superintendent and remembrancer of 
I.egal Affairs, Bengal z/. H, E. Watson. 152 I. 

0. 566 = 7 R.O. 292 = 38 C.W.N. 1008 = 1934 Or.C. 
1104 = A.I.R. 1934 Cal 730. 

Prosecution under— Management acting in good 

faith— Launching of prosecution as test case — IWopriety 

cf. 

Where the authorities themselves are doubtful about 
the applicability of certain provisions of the Act, but the 
management act reason.ibly and show a genuine desire 
to meet any complaint and to rectify irregularities, and 
there is no absence of good faith, the launching of a test 
case in respect of technical infiingements of the provi- 
sions of the Act is uncalled for, in view of the trivial 
character of the charges. {Guha and McNair^ //.) 
SUPERINTENDENT AND REMEMBRANCER OF LEGAL 
Affairs, Bengal r/. n.E. Wat.son. 152 I.C. 566 = 
7RO. 292 = 88 O.W.N. 1008 = 1934 Cr.C. 1104 = A. 

1. R. 1934 Cal. 730. 

3. 2 (2) — '‘Employed' in the factory — Meaning. 

According to the definition given in S. 2 (2) of the 
Act, a person who works in a factory, whether for wages 
or not, in any of the ways enumerated in that clause, 
shall be deemed to be employed in that factory. Where 
therefore it is .shown that certain •persons were engaged 
in the factory in one of those ways, it must be presumed 


they were ‘employed’ in the factory. {Costello, J.) RAM 
I DiT Mall r. Emperor. 61 Oal. 332= 161 I.C. 763 
= 7 R.C. 173 = 35 Cr.L J. 1401 = 38 O.W.N. 801 = 

; 1934 Cr.C. 786 = A.I.R. 1934 Cal 546. 

! Ss. 2(2), 28, 29 and R. 59 — Scope — Persons 

\ employed in the factory — Who are. 

\ It is not correct to say that the Factories Act affects 
I only manual workers. The question whether a particular 
worker comes within the definition clauses of S. 2 of 
i the Factories Act which are of a very wide application, 
i and in whose case an exception could be claimed under 
i S. 29, has to be settled by the Inspector of Factories, 

! who is the constituted authority under the law to express 
! the opinion whether that person holds a position of 
j supervision or management, or is employed in a confi- 
I dential capacity, as mentioned in .S. 29, R. 59. and framed 
I under the Act. All persons, not strictly coming within 
: the exceptions, contemplated by S. 29 and those in 
j whose ca.ses there is no “opinion” of the Inspector entitl- 
j ing the manager to claim exemption, as contemplated by 
I S. 28 are to be deemed as persons employed in the 
: factory. The clauses in S. 2 are of very wide applica- 
I tion. {Guha and McNair, JJ.) SUPERINTENDENT 

; AND Remembrancer of Legal Affairs, Bengal 
: V . II.E. Watson. 152 I.O. 666 = 7 R.O. 292 = 38 0. 

; W.N. 1008 = 1934 Cr.C. 1104 = A.I.R. 1934 Cal. 730. 

! “Ss. 2(2) (d) and 41 (h), Rule 35 — Breach of 

■ R. 35 — Putttna ginned cotton into bojhas — Men en- 
I gaged in— Omission in the register — Worh connected 
with the factory —Meaning of. 

The accused who was manager of a cotton ginning 
factory was charged with a breach of R. 35, in that 
five men were working in the factory though their names 
were not shown in the attendance register. Those men 
were engaged in putting ginned cotton into what w’ere 
called bojhas or akhas and they weie engaged for that 
work not by the owner of the factory but by the mer- 
chants who owmed cotton. 

Held, that putting it into bales and having it pressed 
must be considered woik connected with the manufac- 
turing process within the meaning of S. 2 (2) {d) and 
the fact that those labourers were employed by the mer- 
chants who owned the cotton and not by the factory 
owner did not make any difference and that the accused 
was therefore guilty of an offence under S. 41 {h), 
{Staples, A.J.C ) J.OCAL GOVERNMENT v. NUSAR- 
WAN ji. I.R. 1933 Nag. 195 = 143 I.C. 772 = 1933 Or. 
jo. 1066 -A.I.R. 1933 Nag. 283. 
i S. 2(3) (a) — Scope, 

I S. 2 (3) {a) is intended not to cover merely individual 
business in any premises but is intended to denote any 
premises a-s a composite whole with a central source of 
power, t.e., either steam, water, or other electrical or 
mechanical power. {Patkar and Murphy, JJ.) JAI- 
CHAND V. ViTHAL Bajirao. 67 Bom. 160=I.B. 
1933 Bom. 260 = 142 I.C. 630 = 36 Bom.L.R. 83 = 1933 
Cr.C. 267 (2) -A.I.R. 1933 Bom. 109. 

— S. 22 — 'Employed' in a factory — Meaning of. 

Persons who are actually engaged in work in a factory 
in any of the ways enumerated in S. 2 (2j of the Facto- 
ries Act, must be presumed to be employed in the 
factory. {Costello, J ) RAM DiT MULL v. EmpEROR. 
61 Oal. 332= 161 I.O. 763 = 7 R.O. 173 = 36 Or.L.J. 
1401 = 38 O.W.N. 801 = 1934 Cr.C. 786 = A.LR. 1934 
Oal- 646. 

— —Ss. 22, 36 and 41 — Offence under — Elements of. 

The act prohibited by S. 22 consists in employing 
persons on a Sunday (I) without giving them a compen- 
sation holiday, ancf (2) without giving notice to the 
Inspector and putting up a notice in the place mentioned 
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in S. 36. Mere failure to put up notice of Sunday work 
is not an offence. A manager may be convicted under 
S. 41 (a) read with this section if he employs any person 
on a Sunday without fulfilling all these conditions; if he 
violates even one of them, the offence is complete; but 
if he violates all of them the offence is still only one 
offence. /.) VenkataRA'INAM, /« n\ 169 

1.0.422 = 37 Cr.L.J. 104 (1)=1935 M.W.N. 326 = 
41L.W. 497 = 1936 Cr.O. 390 = A.LR. 1936 Mad. 
301. 

S. 26 — Extra work not done in or about factory 

— Prohibition of section if applies. 

Where the manager of an ice factory had fixed only 
T\ hours a day for employee but it appeared that persons 
who had finished their work used to take ice to ships in 
the docks, when required. 

Held^ that the extra woik was not work done in or 
about the factory and that it did not fall within the 
prohibitory provisions of the Act. (^Lort Williams and 
Malhk, //.) Superintendent and Remembran- 
cer OF LEGAT. AFFAIRS, BENGAL V. ANDREWS. 69 
Cal. 619 = 64 0 L.J. 638 = I.R. 1931 Cal. 881 = 134 
I.C. 881 = 35 O.W.N. 1108=1931 Cr.C. 839 = A.IR. 
1931 Cal. 639. 

— Ss. 26, 36 and 41 (a) — Failure to comply 7vtth 
S. 36 not by itself a breach of S. 26. 

Failure to comply with S. 36 would not in itself 
amount to a breach of S. 26 or justify the conviction 
under S. 41 («). Broom filed and Vivatia, //,) EM- 
PEROR V. Nanubhai. 68 Bom. 137 = 6 R.B. 235 = 
147 I.C. 1154 = 36 Cr.LJ. 642 = 36 Bom.L.R. 1167 = 
1934 Cr.C. 205 = A.I.R. 1934 Bom. 43. 

^S. 26 — Object of. 

The main object of S. 26 is not to ensure that the 
manager and no one else should fix the hours, but that 
the hours should be fixed and regular. Hours of em- 
ployment are to be fixed; they are not to be subject to 
sudden or casual alteration at anyone’s discretion or 
caprice, {Broom filed and Divxtia^ //) KmperoR v, 
Nanubhai. 68 Bom. 137 = 6 R.B. 236 = 1471.0. 
1164 = 36 Cr.L.J. 642 = 36 Bom.L.B. 1167 -=1934 Cr, 
C. 205 = A.I.R. 1934 Bom. 43. 

S 26 — Perwcr of changing workmen hours can- \ 

not be exercised by Manager after mill starts working. 

The Manager and he alone can change the working 
hours on complying with the conditions stated in S. 36 
(3) of the Act, but that power of change cannot be exer- 
cised by the Manager after the mill starts working on 
the period fixed by him. Any change subsequently 
made therein could not be covered by the change in the 
standing orders as contemplated by S. 36 (3), but would 
be an unauthorized departure from the fixed period on 
at particular day. Although the hours fixed on the night 
in question were 12-30 A.M. to 5-30 A. M. the mills 
stopped working for about l5 minutes on account of a 
breakdown and the manager extended the closing hour 
to 5-45 A.M. and issued an order to that effect and 
informed the workmen and the Inspector of Factories of 
that change and its reason. 

HehE that the accused must be convicted under S. 41 
{ji), {Broomfield^ and Divatta, //.) EMPEROR v, 
Nanubhai. 68 Bom. 137=6 R.B. 236 = 147 1.0. 
1154 = 35 Cr L.J. 642 = 35 Bom.L.B. 1167 = 1934 Or. 
O. 205 = A.I B. 1934 Bom. 43. 

- -S. 26 — Scope — Changing system of ''specified'' 

hours — Legality. 

A continuously changing system of hours “specified” 
is something altogether different from what is contem- 
plated by a fixation of special hourj. The former course 
is not permitted by S. 26. {Lort Williams and Mallick, 
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//.) Superintendent and Remembrancer of 
Legal Affairs, Bengal v. Andrews. 69 Cal. 519 
=64 C.L.J. 538 =I.B. 1931 Cal. 881 = 184 I.C. 881 = 
36 C.W.N. 1108 = 1931 Cr.C. 8S9 = A.I.B. 1931 Cal. 
639. 

S. 33 (2) and (3} — Manager's absence from 

duty not notified— -Liability for infringement. 

Where the person, \\ho is charged with offences under 
the Factories Act, was absent from his duties as 
manager at the time when the alleged infringements of 
the Act took place, he cannot be prosecuted for infringe- 
ments of the Act which took place during his absence, 
although the absence was not notified to the authorities 
as required by law, for which non-compliance the 
occupier could be held liable. {Cnha and McNair^ 
//.) Superintendent AND Remembrancer of 
legal Affairs, Bengal v. II. E. Watson. 
152 I.C. 666= 7 B.C. 292 = 1934 Cr.C. 1104= 38 C.W. 
N. 1008 = A.I.B. 1934 Cal. 730. 

S. 35 — Construction — Duty to keep employment 

register — Time sheet in lieu of — Sufficiency. 

S. 35 of the Factories Act is mandatory, and it makes 
the position clear that in the absence of an order by the 
Inspector, one registei in Form (J, of all persons em- 
ployed and of the houis and nature of their employments 
must be kept. It cannot be supplemented by a time- 
sheet. {Guha and Me Nair, //.) SUPERINTENDENT 

AND Remembrancer of Legal Affairs, Bengal 
f/. H. E. Watson. 162 I.C. 666=7 B.C. 292=38 
C.W.N. 1008 = 1934 Cr.C. 1104 = A.I.B. 1934 Cal. 
730. 

——88.35 and 41 (h) — Employment regtder — 'Up 
to date' — Meaning of. 

In order that the employment register can pioperly be 
said to be up to date, it is necessary that it should con- 
tain, clay by day, the names of the persons employed in 
the factory, their houis of w'ork and the nature of their 
employment. Even where the register contains entries 
day to day but it does not contain all the particulars 
required by S. 35, it could not be said to be up to date, 
within the meaning of S. 41 {If) of the Act. {Costello ^ 
/.) Ramdit Mall v. Emperor. 61 Cal. 332=161 
I.C. 763 = 7 B.C. 173 = 36 Cr.L.J. 1401 = 38 C.W.N. 
801 = 1934 Cr.C. 786 = A.I.B. 1934 Cal. 546. 

S. Complaint by Inspector — Evidentiary 

Value of. 

To lodge a complaint is not to give evidence upon 
which a Court can act. The complaint is in the nature 
of an indictment. The averments in the complaint 
must be established and properly proved by evidence 
and the matter must not be dealt with as if the com- 
plaint had the sanctity of affidavit-evidence or even 
.something in the nature of a deposition. Before any 
one can be convicted on charges formulated in a con- 
plaint all those charges must be fully and properly 
proved in accordance with the procedure and the law of 
evidence applicable to criminal charges. {Costello, /.) 
COTTON V, Emperor. 6 B C. 697 = 149 1 0. 460 =36 
Or L. J. 896 = 1934 Cr 0. 861 = A I.B. 1934 Cal. 604. 
— Ss. 41 and 34 — Joint liability of occupier. 

The “occupier” which by the definition clause in- 
cludes the Managing Agent is liable under S. 41 jointly 
and severally along with the manager. And they could be 
jointly tried. {Scroope, J.) AGARWALA v, EmPEROR. 
I.B. 1932 Pat. 66 =136 1 C. 289= 33 Cr.L.J. 274 (2) 
= 13Pat.L.T. 262 = 1932 Cr.C. 414 =A.I.B. 1932 
Pat. 188. 

S. 41 — "Occupier." 

The word “occupier” in general means a person who 
occupies the factory either by himstlf or his agent. He 
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may be an owner, he may be a lessee or even a mere 
Hcen.see, liat he must have the right to occupy the pro- 
perty and dictate how' it to be managed. {Beaumont ^ ^ 
CJ and Murphy, J.) KMPKKOK v. JaMSHEDJI 
Naskkwanji. 55 Bom. 366 -I R. 1931 Bom. 410 ; 
(1)-133I0.826= S2Cr.L.J. 1063 (1) = 33 Bom L. 
B. 309-1931 Cr.C. 664 = A.I.R. 1931 Bom. 308. 

— — S. 41 — Prosecution under — Nature of evident c 
neicsuiry. 

WJien prosecutions under the Factories Act are insti- 
tuted they should be properly launched .and properly 
rondm ted and projicr evidence should ])e given in 
support of the complaint lodged by the Inspec tor of 
Fai'lories. Where the prfisecntion lia-s Ireen <onductcd 
in .1 solvtnly aiul unsalisfactirry manner and it was im- 
possible u[)on the evidence before the .Magistrate to find 
out whether the defendant ludd a responsible jKisition in 
the company and w'hether their piemises were a factory 
within the meaning of the Act, 

IJcld, that the conviction could not be sustained, 
lliough having regard to the written statement and the ; 
evidence of the ileiendant, it was necessary and desirable ' 
in the interests of justice that the Crown siiould liave ; 
another opportunity of proving those matters satisfac- I 
toril. {Costello, J,) CCTION 7^ Fmpkhok. 6 E C. 
697- 119 I.C. 450 36 Cr.L.J. 996- 1934 Cr.C. 861 
A.I.B 1934 Cal. 604. 

8,41 {b,) —O ceup/er — Meaning of — Mnkaddan 

— Duties of — Joint trial loith nia nailer — Validity of. 

The wiird “occupier” denotes a iier’^on who is either a 
proprietor or otherwise entitled to be in possession of the 
failory and control its working. He may or may not 
actually occupy the building and even if he I'airies on 
the work through an agent lie does not cease to be the 
occupier, lie cannot therefore beany ony who is a 
mere servant charged witli specific duties either in regard 
to the control of the machinery, worknu’n or office, A 
nuikaddam is really a foreman of the operatives and a 
servant of the factory. lie is neither a managing agent 
nor a person author i/ed to represent the oicupic-r. He 
cannot theiefc re lie legarded as an occupier oi manager. 
He cannot be tried jointly with the manager for an 
offence under S, 41 (//) of the Act but can be tried under 
S. 42 (1) on the complaint of the manager. {Niyogi^ 
J./.C.) Kmpekor 7'. Nakayan. 29 Nag, LB. 72=-- 
6 I.R. (Nag.) 7 -144 I C. 693- 34 Cr.L J. 821- 
1933 CrC. 342 = A.IR. 1933 Nag. 100. 

S. 41 (a) — Owner — Liability of — Factory m the 

eonti ol of tnanaget . 

Even if the accused, who is the owner of a factory, 
shows that ho knows notliing about the management of 
the factory and that he has left the whole conduct of its 
affairs to a manager appointed by him for the purpo'^e, 
he is not fiee from the liability imposed on him by S. 41 
(/?) of the Factories Act. {Beainnont, C. J. and Mur 

phy, /.) Kmpekor v Jamshedji naskkwanji 
Modi. 66 Bom 3G6- I.R. 1931 Bom 410(1) = 133 
I.O. 826==32 0r.L J 1063 (1) - 33 Bom, LR. 309 = 
1931 Cr.C. 663- A.IB. 1931 Bom 308. 

8. 41 (h) — Applieability — pjnploymcnt register 

— When updo date'' — Omission of names of certain 
em pi < ^yees — Effect . 

In order that the employment legister of a factory can 
properly said to be up to date, it must cleaily contain 
tlay by day the names of the persons employed in the 
factory, their hours of work and the nature of their 
employment. Even if there are entries in it relating to 
certain dates, if those entries do not contain all the 
particulars required by S. 35 of the Act, if cannot be 
said to be up-to-date' Where, therefore, the employ- 
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ment register did not contain any entry at all in respect 
of certain dates, the register is not up to-date and the 
matter falls within the purview of S. 41 (//) of the 
F-actories Act. {Codello, J.) 1<AM Dnr MUI L v. 
Emperor. 61 Cal. 332-161 I.C 763=7 R.C. 173 
= 35 Cr.L J. 1401 = 38 C.W.N. 801 = 1934 Cr.C. 786 
= A.I.B. 1934 Cal. 546. 

Ss. 41 (h) and 41 (j) — Offences under — Joint 

trial, 

Olfencfcs under Ss. 41 (//) and 41 (;) of the Factories 
Act are offences of the ^arne kind within the meaning of 
S. 239 (r) of the Cr. I^. ^’ode. {Seroepe, /.) AGAR- 
WAi \ 7. Emperor. IR. 1932 Pat. 65=136 I.C. 
289 - 33 Cr L J. 274 (2)= 13 Pat L T. 252= 1932 Cr. 
C. 414 = A I.R 1932 Pat. 188. 

Ss 52 and 2Q—A/'f/fcabj/ity. 

S. 52 does not in any way govern S. 2b. {Broomfield 
and JJivatia, JJ.) EMPEROR 7>. NANDBHAI. 58 
Bom. 137--6RB 235=147I.C. 1154 = 35 CrLJ. 
542-35 BomLR. 1167 = 1934 Cr.C. 205=A.I.R. 

1934 Bom. 43. 

FACTUM VALET— Doctrine of. .9a' HINDU LAW 
— Marriage. 

FAIR COMMENT. .Va ( 1 ) Venal Code, S. 499. 

(2) 'Ports— Defamation. 
FALSE EVIDENCE. Aa Venal Code, Ss. 191, 
192, E'lC. 

FAMILY ARRANGEMENT.- 

.9a also (;) DEKi:) — CONSTRUCTION — FAMILY 
ARRANGEMEN'r. 

{it) Hindu Caw — Family arrange- 
ment. 

(;//) Mah().mei)AN law— Family ar- 
rangement. 

Arran i^ement acted on for long period — Pa>ty 

tvhelhei can reside. 

Where a maintenance arrangement has been acted 
upon for a long period ot time one of the parties cannot 
be allowed to repudiate the ''ame. {Aston, A, J, C.) 
Jasodakai 7 /. Dh.xramdas Thawerdas. 1 6 S.L.B. 
184=142 I.C. 271 = I.R. 1933 Sind 86 = A.I.R. 1932 
Sind 186. 

~’fjtjiding chill aeter. 

When a family arrangement has been entered into or 
acquiesced in by all the persons interested in the family 
property, and has been carried into effect, then none of 
the persons who ron.':ented tliereto may thereafter be 
heard to repudiate that arrangement or to set up that it 
is not binding itt law. {Dunklcy, /.) Ma KyaWt. 
Daw Kye U. 169 10. 798=8 RR. 284 = A.IR. 

1935 Rang. 355. 

Construclron — Vrovision for maintenance — Per- 
sonal liability. See HINDU LAW— FAMILY ARRANGE- 
MENT 9 O.W.N. 291 = A I.R. 1932 Oudh 168. 

F.77eneials — Compromise effected to ar'oid long 

litigaiim, 

A compromis:e entered into in order to avoid a long 
litigation and the creation of a further burden on the 
family property by a Hindu widow, w'ith the next rever- 
j sioner acknowledging hi'^ right to the inheritance after her 
j death, he on his side binding himself not to alienate the 
I property during her lifetime can rightly be held to be a 
i family settlement. (IVazir Ilasan, C, J, and Baza, J.) 

' JAGDAMBA BUX SiNGH rL BaDRI PRATAB SINGH. 8 

I Luck. 686 = 6 I.R. (Oudh) 46 = 145 I.C.362«10O. 

I W.N.493 = 17 R.D. 379 = A.I.R. 1933 Oudh 322. 

I Essentials for validity. 

The arrangement must be one concluded with the 
! object of settling a dona fide dispute, arising out of con- 
I Dieting claims to property, which was either existing at 
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FAMILY ABBANGEMENT. 

the time or was likely to arise in future. Bona fides is 
the essence of its validity and from this, it follows that 
there must be either a dispute or at least an apprehen- 
sion of a dispute, a situation of contest which is axoided 
by a policy of giving and taking. {Mnkerjt and Guha, 
JJ.) Basanta Kumar Basu v. lala Ram Sankar 
Hay. 59 Cal. 869 = I.B. 1932 Cal. 510-138 I.C. 
882-65CLJ. 205 = A.I.B. 1932 Cal. 600. 

fF. 55 C.L.J. 283 (.297)] 

7\'st of validity — l^ona fides. 

A family arrangement to be valid and operative must 
be one concluded with the object of settling a hona fide 
dispute arising out of conflicting claims to property, 
Avhich w'as either existing at the time or was likely to 
arise in future. Bona fides is the essence of its validity. 
There must be either a di^^pute or at lea^t an apprehen- 
sion of a dispute, a situation of contest which is avoid- 
ed by a policy of giving and taking, or else all transfeis 
or sunenders will pass under a clorik of family arrange- 
ment. {Muktrji and Gii/ta, //.) JOGLS CUANDKA 

Khasnavis V. im^asanna Kumar Majumdar. I.R. 
1932 Cal. 594-139 I.C. 250 = 55 C.L.J, 283-AI. 
B. 1932 Cal. 664. 

• 7'est of validity — Provision for maintenaiuc — ' 

Bona fide settlement of claim. 

It is a wrong principle of law to test the validity of an 
agreement by having recourse to the expedient of find- 
ing out whether the claims of the parties to that agree- 
ment were good. The true test is whether the parties 
had laid any claim against eacluither and whether those 
claims had been settled by virtue of the family settle 
ment. Wheie the differences betw'een the parties were 
adjusted by means of a compromise and the result of 
the arrangement was that the defendants were given 
posses.sion of a portion of the property, in lieu of main- 
tenance and it appealed that the arrangement was come 
to with a view to maintain amity and peace in the 
family. 

Held, that the adjustment satisfied all the requirements 
of a family settlement. i^Hasan, C.J, and Bt •iltes/nvar 
Nath, /.) Kajpa' 1’1 V. Tarbati, I.R. 1933 Oudh 
229 = 144 I.C. 283 = 10 O.W.N. 336-A.I.R. 1933 
Oudh 295. 

Validity of. 

Under the guise of a family arrangement, a party can 
not enter into a transaction which he is not under the 
law competent to do and which is beyond his disposing 
power. 41 C.L.J. 341, Kef. (Afuker/t and Baitley, 
JJ.') SYEI) ZAINUDDIN IIOSSEIN V. MOULVI MaH(J- 
MED ABDUR Uahim. 1401. C 799 = I.R. 1933 Cal 
46 = 58 C. L. J. 269 = 36 C. W. N. 972 = A. IB. 1933 
Cal. 102. 

Validity of — Essentials to. 

The parties to a family ariangement must be persons 
who have a right in the property in regard to which the 
arrangement is made and there must be mutuality 
among them in the arrangement so as to make the 
arrangement binding on all of them. 5 1 All. 79, Foil. 
i^Mya Bit and IJnnkley JJ.) TaUNO MiN 7i. RAM 
Kumar ram. 151 I. C. 101=7 B. E. 40 = A. I. R. 
1934 Bang. 176. 

" 'Validity of — Existence of dispute — Const dera- 
iron — A'ecessity for. 

The existence of a dispute or the assertion of a I 
claim to any property is not essential for the creation of 
a family arrangement. Where an arrangement has 
been arrived at between certain members of the family, 
that is designed to promote peace and goodwill among 
certain of its members, this by itself is a good considera- 
tion to support the transaction. It is well established 
that, in cases family arrangement, Courts will not scan 

Q. b.-n— 32 


j FATAL ACCIDENTS ACT (1865). 

! too closely the quantum of consideration. {^Sen and 
{ Alien, JJ.) LaTIF JAHAN BEGAM r. MA HOMED 
: Nabi Khan. I.R. 1932 All. 288 = 137 1. C. 231 = 

I 1932 A.L.J. 9 = A.I.R 1932 All. 174. 

Validity of — Pi e existing riyihts based on family 

custom — Arraiifyemcnt in rerosynition of — Custom net 
proved — Effect on arranetLincnt . 

A family arrangement based on a family custom is 
j one in recognition ot pre-existing lights. The fact that 
the custom alleged is not established or is abandoned, 
; does not affect the validity of the arrangement. To 
. make the arrangement valiil, it is enough it theie w’ere 
disputes w'hich weie settled on the basis of a Inna fide 
belief in the existence of the custom. {,Si tvasta<’a. 
C .J. and Thomas, f ) BhaGA T re MaDHO PRASAD. 

151 1 C. 452 - 7 R.O. 127 = 11 O.W.N. 1071-A.I.B. 

1934 Oudh 462. 

FAMILY SETTLEMENT. See also Family ar- 

KANGKM KN r. 

Conditions of validil} — Invalid gift by Maho- 

me.lan tosons and llieir families — If can take effect as 
family settlement. .SVt* MAHgmedaN Law— WaKF. 
13 Bang 679=166 LC. 1038. 

Validity — 7\ r/ of. 

The strength or validity of the claims of the parties 
cannot be made the basis for determining the validity of 
the family settlement. 116 I 59, R« l. on. {Sii- 
vastava, J.) A/I/UL IIaSAN M AHOM HI) FARUtL 
9 Luck. 401 = 6 BO. 327-147 I.C. 973-10 O.W. 
N. 1254 - A.I R. 1934 Oudh 41. 

FATAL ACCIDENTS ACT (XIII OF 1855)— 
I^iability for damages under — Motor-car — Accident 
causing death — Afo/tgagee without possession c f car — If 
liable — *'Owner** — IVho is — Dee I — ConUnrtion. 

Under a document in writing, a motoi-car w’as sold to 
defendant for Ks, 1,000 paid by him to one K and was 
i transferred in his name in the police recoids. K. who 
I borrowed the amount, agreed to pay the defendant back, 
the said sum of Ks. 1,0(30 in monthly instalments of 
' Ks. 100. K himself having possession of the car and 
; plying it for hire as belonging tohimseli; on repayment 
I of the entire amount of Rs. 1,000, the defendant was to 
, have the car re-tiansferred in the n.ime of A', in the 
I police records. There was an accident, while the car 
was being driven, while under the control of A', which 
' resulted in the death of a person. The lepresentatives 
, of the latter sued the defendant for daniage.s under the 
• Fatal Accidents Act. 

' Held, on a construction of the document as a whole, 
that the defendant wa" not the owner of the car, but 
; only a moitgagee with limited rights of owneiship; nor 
, could it be said that K was a servant of the defendant; 

I and that consequently the defendant was not liable in 
, damages for the death of the deceased. {WaUia, J,) 
\ (JOOLBAI MOTABHAI V. I’ESTONJI COWASJI. 159 
I.C 363 = 8 BE. 190 -37 Bom.L.R. 410 = A.I.B. 

1935 Bom. 333. 

Measure of damages — Sentimental damages — 

Loss of prospective pecuniary advantage. .SV<* 'FORT. 

A.I R. 1935 Mad. 322. 
•——“^Murder of hmhand — Compensation to young 
wife — Considerations — Possibility of remarriage. 

In awarding compensation to a young wife for the 
murder of her hu.sband, the Couit should take into ac- 
count the possibility of the widow', remarrying and thus 
absolving her deceased husband’s estate from liability 
to maintenauce. {Alan Broadway^ Offg. C. J. and 
Bhide, J.) Mahomed v. Mussammat Maryam^ 
I.B. 1932 Lah. 176 = 135 I.C. 784 =,32 P.L.R. 866 = 
A.I.B. 1932 Lah. 146. 
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FATAL ACCIDENTS ACT (1886), S. 1. 

— S. 1 — Compensation — Basis, 

In assessing compensation under the Act, the proper 
criterion is the value of the pecuniary benefits to be 
reasonably expected, had the deceased not died. (^Cold- 
stream and Daltp Singh, //.) SfCKEI’ARV OF STATE 
FOR INDIA Mr. Ratan ICali. I.E. 1932 Lah. 
436(2)-138 I.O. 239 = 33 P.L.E. 271 = A.I.R. 1932 
Lah. 366. 

S. 1 — Compensation — Funeral expensese. 

Funeral expenses and expenses alleged to have been 
incurred in the Police Court cannot be recovered in an 
action under the Act. {Boy, /.) J*ENHEIKO v, 
Minney. 61 Cal. 480 = 161 I.O. 680 = 7 R.O. 164 = 
38 C.W.N. 620 = 69 O.L J. 221 - A I.E. 1934 Cal. 
>666 

S. Death not directly caused by accident — 

Liability for damages. 

Under Act XIII of 1855, in order that damages may 
be claimed, it is sufficient if a p('r.'!>on liy his wrongful act 
neglect or default, shall have caused the death of another 
person. These woids do not mean that death must be 
the direct result of the injury caused. Damages may be 
claimed, where the death was due to the injury caused by 
the striking having become septic. {^Addison and Agha 
Haidar, //.) SaRDAKA v. ChARAN SiNGFf. 6 I E. 
(Lah.) 31 (l) = 144I.O. 820 = 34 P.L.E. 656 = A.I.E. 
1933 Lah. 770. 

S. 1 — Plaint — Averments in. 

A plaint in a suit under the Act has to be very care- 
fully drawn and should give full particulars of the per- 
son or persons, for whom or on whose behalf the action 
has been brought and of the nature of the claim, in j 
respect of which damages are sought to be lecoverecl. ' 
(Boy, J.) PknhkiRO V. MiNNEY. 61 Cal. 480 = 69 ! 
O.L.J. 221 = 1611.0.680-7 E.O. 164 = 38 C.W.N. 
620 = A.I.E. 1934 Cal. 666. 

' S. 1 — Bepresentati ve^* — Meant ng of. 

The word “representative” in the Act has a special 
meaning of its own. It has not the same meaning as 
“legal representative” in the C. P. Code. It means and 
includes alj or any of the persons for whose benefit a 
suit under the Act could be maintained. It is not a 
.siirplu.sage in the case of Europeans and Eurasians and 
w'here there is no executor or administrator, the wife 
and children are entitled to maintain the action. (Boy, 
y.) Penheiro V. MINNEY. 61 Cal. 480 = 38 O.W. 
N. 620 = 161 I 0. 680-= 7 E.O. 154 = 69 C.L.J. 221 = 
A.I.E. 1934 Cal. 666. 

— S. 1 — Be p re sentatiz’e'^ -^Meaning of — If means 
legal representati ve". 

The word ‘representative* in the Fatal Accidents Act 
has not the same meaning as the expres.sion as “legal 
representative” as defined in the C. P. Code. 
It does not niean only executor or administrator, but 
includes all or any of the persons for whose benefit a 
suit Can be brought under the Act. (IVadia, /.) 
GOOLBAI MOTABHAI V. Pe.ST()NJI Cowasji, 169 I.O. 
363 = 8 E.B. 190 = 37 Bom.L.E. 410 = A.I.R. 1935 
Bom. 333. 

— — S. 1 — Suit for the benefit of wife only — Child- 
ren joined as plaintiffs but agreeing to forego their 
claims — Frame of suit, if correct. 

If all the persons, for whose benefit the suit should 
have been brought aie the plaintiffs and no further 
action can be brought in respect of the same subject- 
matter of the complaint, the purpose of the Act is 
served. So a suit by the wife and children is in order 
'even if it is expressed to be for the benefit of the wife 
alone, wffiere the ^hildren have** agreed to forego their 
/claim to compensation. (Boy^ /.) PENHEIRO v. 


FEEEY. 

Minney. 61 Cal. 480 = 151 I.O. 680=7 E.O. 164 = 
38 C.W.N. 620 = 69 C.L.J. 221= A.I.E. 1934 Cal. 
i 656. 

i — — Ss. 1 and 2 — Suit under — Cattle of action — 
i — Meaning of . 

The cause of action for a suit under the P'atal Acci- 
dents Act is the lo.ss resulting to the plaintiffs from the 
j death of the deceased; and “loss” means the loss of 
; pecuniary benefit, wdiich the plaintiffs would have got 
from the deceased if he had not died, e.g.^ his pecuniary 
savings from his income, his contributions to the family 
for maintenance and education, and the assistance that 
. he would have continued to give for the maintenance of 
‘ the family, all of which are estimable in terms of money, 
i The age of the deceased, his expectation of lite, the 
condition of his health, and his habits are matters to 
be ct)nsi<lered. Tlie action is purely compensatory, and 
plaintiffs are entitled to compensation in respect of their 
reasonable expectation of the value of the services of the 
decea'-ed which have been lost to them for ever. (IVadia, 
/.) GOOLBAI MOTABAI Z' PkSTONJI COWASJI. 159 
I.O. 363 = 8 E.B. 190 = 37 Bom.L.E. 410 = A.I.E. 
1936 Bom 333. 

I S. 3 — Frame of suit under — Particulars. 

The plaint in a suit under the Fatal Accidents Act 
I should not only give full particulars of the person or 
! persons for whose benefit or on w’hose behalf the suit is 
' brought, but also the particulars of the nature of the 
i loss for w’hich damages are claimed. (Wadia, /.) 
(JOOLBAI MOTABAI V, PiSSTONJI COWASJI. 169 I.O. 
363 = 8 EB. 190 = 37 Bom.L.E. 410 = A.I.R. 1936 
Bom. 333. 

—3. 3 and 0. P. Code, O. 33, E. 6 — Pauper 
application for leave to sue under Fatal Accidents Act — 
Particulars of bene fictanes not specified — Rejection, 

, An application for leave to file a suit, under the Fatal 
j Accidents Act, in forma pauperis, which does not state 
the full particulars of the beneficiaries as required by 
1 S. 3 of the Fatal Accidents Act, is liable to be rejected. 

; (Mahk and Patterson, //.) RIVERS SteaM NAVI- 
1 gation CO. Z/. Hiralal De. 33 C.W.N. 663 = 69 
I C.L.J. 394 = A.IR 1934 Cal. 712. 
i - ■ — 'S. 3 — Plaint — Contents of — Particulars, 

The failure to give particulars of all the beneficiaries 
in a suit for a claim under the Fatal Accidents Act is 
defective in form. a W Patterson, J J I) RiVER 

Steam Navigation co., ltd. v khan ta kumarj 
Banik. 38 C.W.N. 651 = 59 C.L.J. 391 = A.I.E. 
1934 Cal. 632. 

FBBAE NATURAE. See Ani.MALS— naturae. 
FEERY. 

See also (1) Bengai. FERRIES Acr(l885). 

(2) Burma Ferries Act (1898). 

Franchise of ferry — Incidents — Extent of right 

1 of public — Alteration of terminii. 

1 Franchise of ferry is in a sense a right of the public 
i to be carried from one terminus of a public highway 
1 across the river to the terminus of another; in other 
I words the passage accross the river is a continuation of a 
j public highway. Without the right of way to the river 
I bank, the franchise cannot exist. Special circumstances 
like the state or progression of the tides, the condition 
of the weather or season of the year or changes in the 
bed of the river may require that either terminus should 
be veriable. To this should be added the changes in the 
bed of the river itself necessitating alteration of the 
terminus. (IVort, Ag. C, /. and Kulwani Sahay, /,) 
KiktyaNand Singh Bahadur v. deonandan 
Prasad. 148 1 C. 1101 = 6 E.P. 633 = 14 Pat.L.T. 
761=A.I.R. 1933 Pat. 633. 



501 


CIVIL, CRIMINAL AND REVENUE. 


502 


FEBBY. 

— 'Limits of — Proof — Name of ghat, 

A ferry may be named from a village in whose neigh- 
bourhood it is, though actually the starting point of the 
ferry may be in another village. Hence the mere name 
of the ghat, coupled with evidence as to the situation of 
the village, is not sufficient, in the absence of definite 
evidence of the ferry ghat being located at a paiticular 
point, to prove the existence of any definite point fmm 
which the ferry starts or at which it terminates. (Poiv- 
/amt, J.) ABDUL GHANI v. EmPEROU. 6 I.R.(Pat.) 
278 = 146 1.0. 605 = 35 Cr.L.J. 128 = 14 Pat.L.T. 
720 = 1933 Cr.C. 1365 = A.I.R. 1933 Pat. 603. 

“ Owner of bank of river— -Rival ferry gi anted by 
Goverumtnt — Rel ati ve rights. 

The general right of the owner of the land on either 
bank of a river to establish a ferry for profit must give 
way, if it comes in competition with the grantee of the 
Government who has previously enjoyed a monopoly 
■under his grant, 'riie fanchise of a ferry is not necessa- 
rily an appurtenant to land but when a right of ferry is 
claimed as apourtenant to certain villages, the giant of 
such right by the crown would not be destroyed by mere 
non-user without waiver nor by the running of an oppo- 
site ferry. The franchise would continue so long as the 
grant continues and until the person who sets an oppo- 
isite ferry could show a Crown grant or give evidence 
from which a Crown grant should be presumed, the 
cause of action would remain. Nature of ferry rights 
in India cliscu'^sed. C. 652, Foil. {Pitllan and 
Niamatnlla/t, //,) DhanPAT PaNDEY v. PaSPUT 
Pratap Singh. 63 All. 764 = 135 I.C. 545=I.R. 
1932 All. 81 = 1931 A.L.J. 424 = 12 L.R. 231 (Rev.) 
= 16 R.D. 441 = A I.R. 1931 All. 687, 

— "Right of — Acquisition by prescription — Right to 
monopoly. .See EaSEMENST ACT, S. t5. 1935 A.L.J. 
444 = 1935 R.D. 133 = 1935 A. W.R 396 = A.I.R. 1936 
All. 481. 

PIDUCIARY RELATIONSHIP. 

See (1) Evidence Act, S. hi. 

(2) Contract act, S. 16. 

(3) Trusts Act. 

riNDING OF FACT. See C. P. CODE, S. 100. 

FINGER PRINT EXPERT. See Evidence Act, 
Ss. 45 AND 47. 

FIRE INSURANCE. See INSURANCE. 

FIRM. 

See (1) C. P. Code, O. 21, Rr. 49, 50 and O. 30. 
( 2 ) Contract Act, Ss. 239-266. 

FIRST INFORMATION REPORT. 

See (1) CR. P. Code, ss. 154-160. 

(2) Criminal trial. 

FISHERY. 

6V^(1) Adverse possession. 

(2) Burma Fisheries act (1905). 

■ ■ " Claim to — Burden of proof — Tidal ami naviga- 
ble river. 

Title to an exclusive fishery in a tidal, navigable river 
•can be established by proving an express grant or by 
giving evidence that a grant though not capable of being 
produced will be presumed. Where the original 
grants are not forthcoming, resort must be had to secon- 
dary evidence of them or to the inference of legal origin 
to be drawn from long user. Where the plaintiff claims 
such a right, the burden is on him to show that the 
fishery has come to him under a valid and effectual 
grant from the Crown, which has been sustained by the 
continuous use and enjoyment of himself and his co 
sharers and his predecessors. 11 C. '434, Ref. {Mitter 
^nd S, K, Chose, //.) MaNI LaL ROY v. PROLHAD 


FISHERY. 

Chandra Kaibarta. 143 1.0. 179 = I.R. 1933 Cal. 
361 = 56 O.L J. 369 = A.I.R^ 1933 Cal. 222. 

-‘Customary right to — Proof of — Right claimed on 

behalf of indefinite body — Reasonableness of. 

In a suit for declaration of the plaintiff’s rights to 
fishery and damages, it was found that the plaintiffs hod 
a valid title derived from the grantee of an exclusive 
fishery from the Crown. The defendants, however, asser- 
ted they had a customary right to catch fish in the plain- 
tiff’s jalkar without paying rent. The evidence was that 
a large number of fishermen (defendants) caught fi«h, 
singly or in batches. Sometimes the plaintiffs realized 
rents and ocaasionally sued them successiully for rents or 
damages but owing to the vastness of the tract, most of 
them escaped payment of rents or tolls, 

field, that as a matter of law, the defendants could 
not be said to have established a customary right to fish; 
even if such a custom had been established, it was un- 
reasonable since according to it, there would be no 
limitation to the number of persons entitled to enjoy it 
and an unlimited numlier of persons would apjiropriate 
the profits of private property, leaving nothing to the 
owner and further the subject-matter of the right would 
soon become exhaustetl. On the last ground, a profit a 
prendre c^x\v\o\. be acquiietl by custom. {Githa and 
Bartley, //.) AkJUN KAIBARTA V. MANORANJAN 
DeBhoumik. 610al. 45-^151 1.0.813 = 7 R.C. 
175 (2; = A.I.R. 1934 Cal. 461. 

Customary right to — Right in gross — Valirlity of- 

See Easements Acr, S. 2 (^). 37 O.W.N. 18. 

Exclusive right to — Tidal navigable river — 

Inference of legal origin from long user. 

A legal origin for an exclusive right of fishery claimed 
in portions of a tidal navigable river by the fi.sherman 
of one village, can be inferred fro. n immemtuial user. 
This legal origin may be either a grant or a regulation 
as evidenced by custom, under which fishermen of the 
village have been exclusively catching fish in the disput- 
ed places. {A^asim All,/.) (’HANDRANATH DaS v. 

Pushkarachandra Das. 62 Cal. 800 = 161 I.C. 
986 --- 8 E C. 656= A.I.R. 1936 Cal. 166. 

Exclusive right to — Wrongful appropriation — 

Limitation, 

A suit for damages for the wrongful appropriation by 
the defendants of the fish in certain waters to which the 
plaiiUiff.s are exclusively entitled is governed by Art. 49 
of Limitation Act and damages for three years can be 
claimed. {jGuha and Bartley, J/.) ArJUN KaiBARTA 
V. Manoranjan I)e Bhoumik. 61 Cal. 46 = 161 1. 
C. 813 = 7 R C. 175 (2) = A.I.R. 1934 Cal. 461. 

Jdlkar right — Grant of mauza — Jalkar as part of 

mouza. 

Where the Jalkar appertains to a mama it is not 
necessary that a deed of settlement referring to the 
mouza should expressly convey the Jalkar right. 
(Afitter, Kumar Krlshna Nandy Choudhury 
r. Lokenath Mookerjee. 69 Cal. 344 = 137 1.0. 
279 = IE. 1932 Cal. 287 = 36 O.W.N. 1266 = A.I.R. 
1932 Cal. 300. 

River shifting course — Channel formed by diver- 
sion of water — Owner's right to follow — Conditions. 

Where a several fishery is claimerl by a private indi- 
vidual in a natural stream, the right claimed can be 
only over navigable rivers or tho.se portions of a river 
which are navigable. A grant can confer on the person 
to fish only in natural w'ater-courses and not in those 
made by the hand of man. There is difference between 
the case of a river shifting from its old bed, leaving 
there sheets of water having a regular connection with 
the new main channel, and the ^se where a river 
divides itself, the volume of its waters still flowing 
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fisheby. 

down its old bed and the new channel is a non-navig 
able channel passing through the lands of private 
persons. In the former case, the sheets of water in its 
old bed will htill be subjei t to the right of fishery of the 
persons having several fishery as long as the connection 
is maintained w'ltli the tlow’ing river and that connec 
tion is not njerely occasional due to an exceptirnal 
flood caused by a heavy rainfall or other temporary 
causf. In the latter case, the owner of fisheiy rights 
will h.ive a light of fishing in the new’ channel only if 
the channel is navigable and not otherwise, as in the 
of a river changing its r:oui‘'e and bed and taking a 
new tour^'e, the extra channel formed is a new bed. (A*. 
C. Mitfcr, J.) ZkRMAN fk)MEZ v. MAHIMA CHAN- 
DRA Kaiharta. 62 0al. 409 = 156 1.0. 616-7 R.C. 
721 = 39 OWN. 380 = A.I.R. 1935 Cal 399. 

Several Fishtry — PlauitifT several 

fishery — Current from plaintiff's river introduced hy 
JJniritt Board to non-navii^ahle 'done — Blind stream 
becoming fl nvinjr channel — Bi^^ht^ of riparian pro 
pnetors una/fedid. 

Whcic the current from tlie plaintiff’s i iver who had 
a several fishery W’as intiodmed by an aitificial excava- 
tion Ijy the Distrit t Hoaid into a done which w'as a blind 
stream and not na\igable. 

//eid, that the riparian propiietois from whom the 
defendants claim to have tlenved the liglit t(j fish in the 
done in f|uestion, who undoubtedly held the done wdien 
a ‘blind stieam’ a'* their teiritorial fi^heiy, have still 
their riglit unaffected when the done was converted 
into a llowing channel by the ar t of the Distiict l^oatd 
as the llowing channel is a non navigable one, and that 
the plaintitt can have also no light in the clone as the 
cuirent Irom the plaintiff', river was theie introduced 
by an aitificial excavation. (A*. C , Mitter^ Jf) ZKR- 
manGdmi./.v Maiiima ('hani)RA. 62 Cal. 409= 
166 I.C. 515-.7 RC. 721-39 C.W.N. 380 = A.I.R. 
1935 Cal 399. 

— — fidiery — Rii^/it to be founded upon 
i^raut of Government — Bi^ht of Government to fishery 
— Navi i^iilnliiy of channel —Shi f tin eourse. 

A several fishery in India as elsewheie must be 
founded upon a grant from the novernment and the 
liver need not flow' over the land of the f Government. 
The right of the (Government to the fishery dots not 
depend upon its ownership of the suil bat upon navi- 
gability of the stream. Theie is no difference whether 
the change in cour'-e is gradual or sudden and the 
giantee from the (GoverniTient can follow the shifting 
(hannel of the navigable river, and his light to fish 
therein is not affected by the said channel passing over 
the lands of a piivate iv*rson. 42 Cal. 409 Foil. 

(A’. 6"*. Mitttr, /.) /KRMAN (GOMKZ v, MaHIMA 
Chandra Kairarta. 62 Cal. 409 = 166 I.C. 516 = 
7R.C 721 = 39 0 W.N. 380 = A.I.R. 1935 Cal. 399. 
FLOATING CHARGE. 

See (I) COMPANlFS ACT. 109. 

(2) Transfer of Propertv Act, S. 100. 

FOOD ADULTERATION. 

Cl) Bengal Food AnuLTER..\TioN act (VI 
OF 1919). 

(2) Hihar and (iRtsSA Food Adultera- 

tion Act (II of 1919). 

(3) Penal Code, s. 273. 

FORECLOSURE. See C. P. CODE, O. 34, RR. 2 
AND 3. 

FOREIGN COURT. 

See (1) C. P. CODE, S. 13. 

(2) fURISDICTlON. 

FOREIGN GO^^BRNMENO^. 

See Act of State. 


FOREST ACT (1878), S. 46. 

FOREIGN JURISDICTION ACT {lSdO)—^pplt- 

cabiltty — British Indt in subjects committing offences 
outside British India, 

The Indian Extradition Act or the British Foreign 
Jurisdiction Act has no application to a case where 
British Indian subjects resident with the original juris- 
diction of the High Court commit offences outside 
British India. (^Kanktn^ C. J. and Pearson^ /.) SaSA- 
DHAR ACHaRJVA, In the matter of . 136 I.C. 698== 

I.R. 1932 Cal. 230-33 Cr.L.J 322 = 35 C.W.N. 
1082 = 1932 Cr.O. 177 = A.I.R. 1932 Cal. 229. 

Civil Court constituted by Order in Council — 

Power to attach before judgment movable property in 
forciitri State, 

A (Givil (Gourt constituted by Order in Cf uncil under 
the Foicign JurUdiction Act is not competent to attach 
befoie judgment movable property of a defendant British 
subject which is in a foreign State. {^Broadway awl 
Abdul Qadir, JJ.') MELA MAL v. BiSHEN I)AS. 13 
Lah. 206 = 1 R. 1931 Lah. 1014 = 134 I.C. 822 = 32 
P.L.R. 645 = A.I R 1931 Lah. 723. 

FOREIGN SUBJECT. Sec CONFLICT OF LAW.S. 
FOREST. See (1) BURMA FORESTS Acr (1902). 

(2) Madras forest act (1882). 
FOREST ACT (VII OF 1878), S. Person in 
party beating up game in re^eri'ed forest — If guilty of 
off eute. 

The word ‘hunt’ implies motion, a chase and a pursuit. 
Hence any person who is one of the parly beating up 
game in a reserved forest in this fashion is a member of 
tl»e hunt, and even though he hlni'^elf may not be within 
the prohibited aiea he is guilty of the offence along with 
the rest of the hunt. {Bosey A. /. C.) Jagannatha 
Rao Dani V, Emperor. 1935 Cr.O. 111=A.I.R. 
1935 Nag. 23. 

S. 26(l)(i) — Afeie carrying of loaded gun by 

licensed perwn through reserve forest — No offence. 

Accused who had license for a gun w’as going along 
the District Board road lunning through a reserve forest 
with the gun loaded. On this he W’as convicted under 
S. 26(1)(;). 

Held^ that from the mere fact that accused was carry- 
ing a loaded gun it did not follow that he was going 
w ith intention of shooting 

Ileldy further,, that w’hat is made penal is not the 
intention to shoot but actual shooting itself and that 
unless the accused w'as alleged to have been found shoot- 
ing or hunting in the forest he could not be convicted. 
{^Iqbal Ahmad, J.) BaLBIR SinGH v. KMPEROR. 
6 I.R. (All ) 163= 145 I C. 735= 34 Cr.L J. 1050 = 14 
L.R. 348 (Cr.) = 1933 A.L J. 704=1933 CrO. 1009 = 
A I.R. 1933 All. 630. 

S. 26 (1) {iy-''Shacti^--bfeining. 

The word “shoots” means “discharges a fire-arm or 
other weapon”. It does not mean going for shooting. 
{IVild, C, J, and Aston, A. J, C.) GUHRAM v. 
Emperor. 25 S.L.R. 217=IR. 1931 Sind 121 = 
134 LC. 377 = 32 Cr.L.J. 1140 = 1931 Cr.C. 921 = 
A.I.R. 1931 Sind 166 

S. 45 — Applicability — Timber embedded in river. 

The case of timber found embedded in the bed of a 
river is covered by the piovisions of S. 45. {Snhrawardy 
and Graham, J J.) RAM RANJAN MALL’K z/. SECRE- 
TARY OF St A IE. 69 Cal. 21= I.R. 1931 Cal. 692 = 
133 I.C 664= A I.R. 1931 Cal. 430. 

— — S. 46 — Obtect of the Act — Vesting of rights in 
Government, 

The object of the Act is to regulate the rights of 
owners in drift anfl stranded timber and not to deprive 
them of those rights; the Act does not divest the owner 
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POBFEITTOE. I 

of, or transfer to the Government, any right therein, and i 
compliance by Government with the conditions laid 
down in the Act is obligatoiy. 24 Cal. 504 (1\ C.), Foil. 
{Suhrawiifiiy and Graham^ //.) RAM RAN JAN 
MALLIK V, SECRETARY OF STATE . 69 Cal. 21 = I.E. 

1931 Cal. 692-133 1.0. 664 -AXE. 1931 Cal. 430. 
FORFEITUEE. See (1) CONTRACT ACT, S. 74. 

(2) Landlord and Tenant. 

(3) Lease. 

(4) T. P. ACT. S. Ill (G). 

FOEGED DOCUMENT. AVt* Penal Code, S. 471. 
FOEGEEY. A.re' Penal Code, SS. 463. 465, 467, 
468, 469. etc, 

FOEMA PAUPERIS. .9^^ C. P. Code, O. 33 and 
O. 44. 

FORM OF JUDGMENT. See CR. P. CODE, S. 367. 
FRAUD — H nr den of proof. 

It is a w'ell-settled principle of law that those who 
allege fraud must prove it. {Khnia Mohafnmad Afoot 
and Dhavle, J/.) SABITKI THAKUKAIN v. MrS. F.A. 
Savi. 12 Pat. 359-6 I.R (Pat.) 17 = 146 I.O. 1 = 14 
Pat L.T. (Sup.) 1 = A I.R. 1933 Pat. 806. 

Burden of proof . 

In all cases of fraud which is not capable of pi oof by 
direct evidence, the Courts have to fall back upon infer- 
ences to be drawn from clicumstaiKes established by 
evidence. The party alleging fiaud is nevertheless 
bound to establish it by cogent evidence, and suspicion 
cannot be accepted as prviof. Unle.ss theiefore the 
proved circumstances are incompatible with the In pot he- 
sis of the person charged \Nith fiaud having acted in 
good faith, they cannot he accepted as affording .‘suffi- 
cient proof of ti and. {Aftamafullah and Aihop^ //.) 
Dkhra Dun Tramway, Co. 7>. IIan.sraj. 68 All. 
342 = 169 I.C. 977 = 8 E.A. 537 = 1935 A.W.R 
1189 = A IE. 1935 All. 995. 

"— Compromt decree — Sntt to ^ei aside — Issue. 

In a suit to .set aside a compiomise decree in a parti- 
tion suit on the ground of fraud, the only issue for the 
Court is to see if the plaintiff 1ns or has not established 
the allegation of fraud. 'Phe question whetliei the 
division effected by the decree was unequal or worked 
hardship on the plaintiff is not germane to the suit. 
(^Courtney Terrell, C. J. and F azl Ah, /.) MahaBIR 
Tevvaky 7'. ('HUA'iHU Tewary. 11 Pat 613==IR. 

1932 Pat 154=137 I.C. 700=13 Pat.L T. 197= 
A.I.R. 1932 Pat. 170(2). 

'^Criminal prosecution — What must he proved ' 

In ca^'es wheie fraud is alleged, it i.s absolutely 
essential that there should be clear evidence of intention 
to defraud or to che.it before Mie opposite jiaity ought to 
be allowed to be harassed by a criminal prosecution. 
(^Lort Williams and S K. Ghoie, f/) 1’aSHUPATI 
llANERJI V. MAHARAJKUMAR NRIRENDRA NARAYAN 

SiNGHA. I.R 1931 Cal 805-134 I C. 309 -32 Cr. 
L.J. 1133-53 CL.J. 457 = 1931 Cr.C. 604-AIR. 
1931 Cal. 452. 

■: Decree — Fx decree— Suit for setting aside 

— Maintainability. 

A regular suit is maintainable to have an ex parte 
decree set aside on the ground of extensive fraud. | 
{Doraswami Iyer, C. J. and Mahadevayyi, Jf) 
Byrappa 7«. Dvrappa. 10 Mys.LJ. 151-37 Mys. 
H.C.R. 378. 

'Decree — Ex parte decree — Suit to set aside — 

F raud of co defendant^ tf sufficient. 

The plaintiff brought a suit to set aside an ex parte \ 
decree passed against him and another in favour of the i 
'•first defendant. He alleged that in that suit, the plain- I 


FRAUD. 

tiff (the fiist defendant herein) and the second defend- 
ant, the only contesting party in the prior suit had 
colluded and fraudulently consented to a deciee operating 
to the prejudice of the piesent plaintiff. 

Held, that the plaiiuitf having remained ex parte, he 
could not have been defiauded in any way by the fiist 
defendant; that if the second defendant in the previous 
suit had by mean.s of any lepresentation induced the 
plaintiff to remain ex paite and fraudulently consented 
to a decree, the fiist clefcmlant was not responsible for it 
and so the ex parte decice could not be set aside. (Case- 
law discussed.) (^Dot aisamt Iyer, C.J, and Alahadez'- 
uyya, J.) llANUMANTHA RAO r. SlJBBAlYA CHEITY. 
10 Mys.L J. 369 = 37 Mys.H.C.R. 330. 

Detie^ — Setting aside suit — Decric on awaid. 

A suit lies to set aside a cleciee passed on the basis of 
an awaid, on the gmuncl that the cleciee had been ob- 
tained by fraud. And if the consent of a paity to arbi- 
tration proceedings is obtained by fraud and if he is 
kept ignorant of the real natuie of those proceedings, no 
distinction can be made between decrees based on 
awards and ordinaiy deciees. {Fhtde and Din Maho- 
med, jj.) Mt. Puran Devj V. Dila Ram. 16 Xah 
340=156 I.O 518 -7 BL. 911 = 37P.L.B. 422 = 
A.I.R. 1934 Lah. 794. 

Decree — Suit to set aside — Burden of proof. 

Theie is a piesumption under S. 1 14, III. (<») of the 
Evivlence Act that proceedings held and accepted hy the 
Court are regular ami true and so .i party who asks that 
certain proceedings in ( ourt should be set aside on the 
ground of fraud or iiiegulaiity and alleges that the 
piocesses were not executed, as they pin port to have 
been must piove his allegations. {Mahadevayya and 
Ramachandra Bao, JJ.) |<ANGAI>I>A v. MOODI.APP.A. 
10 Mys.L. J. 283 -=37 Mys H C.R. 450. 

■ Dec t ee — Suit to set aside — Dei tee obtained in suit 

upon mortgage alteady discharged. 

To bring a suit upon a disehargeil moitgage bond is 
to commit a fraud upon the Court and such fraud is 
extrinsic to the proceedings m the suit brought on such 
mortgage bond. Therefore a suit hy a person aggrieved 
by the decree to declare the decree, so far he is ron- 
cerneil, null and void and to have it set aside is main 
tamable. {Dunklcy, /.) Ko Su Ya v. N. N. K. P. L. 
Che'itiak Firm. 152 I.C. 486-=7 R.R. 158- A I.R. 
1934 Rang. 286. 

Dci ree—Suit to set aside — Nature of fraud tieces 

sary for. 

In a suit to set aside a decree on the ground of fraud, 
the plaintiff nlu^t pri^ve th.rt the decree was obtained by 
some fraud practi.sed upon the Court and that if it is 
not proved, he cannot succeed whether the original 
tlaiin against him was true or false. 10 I.C. 905, Foil. 
{Doratswamt Iyer, C, J. and Afahadevavya, J.) 
Pyrappa V. Hyrappa. 10 Mys.L. J. 161 = 37 Mys H 
C.R. 378. 

Decree — Suit to set aside — Non set vice of 

summons on deferdant. 

If a plaintiff in an action gives a w’long address of the 
defendant, ami takes no pari in serving the summons 
on the defendant, the giving of the wrong addiess by 
itself would not prevent the defendant from appearing 
before the Court to defend the suit. The plaintiff 
cannot under those circumstances be charged with 
h.iving deliberately suppressed the service of summons 
or having obtained an ex parte decree by fraud, even 
though he might have had .some cause for suspecting 
that the service effected on the defendant might not 
have been good service. {Roy, J.) Tarunanganath 
Banerji V, Premnarayanlal Ra^zada. 60 Cal. 98 
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FRAUD. 

«I.R. 1933 Cal. 468 = 143 I.C. 710 = A.I,R. 1933 Cal 
274. 

^Decree — Suit to set aside — Particulars of fraud , 

to be specified. 

In a suit to set aside a decree on the ground that it 
was obtained by fraud, the plaintiff is bound to specify 
in his plaint, the facts which constitute the fraud in a 
clear and definite manner. In older to entitle the 
plaintiff to ‘'ucceed, the fraud alleged mu‘‘t be satis 
factorily established and it must be proved how, when, 
where and in what way the fiaud was conunitted, since 
a prior judgment cannot be upset on general allegations 
of fraud or collusion. (^Mnhadevayya and Pamaihandra 
Kao.JJf) RaNGAPPA V. MUDLAPPA. 10 Mys.L J. 
233 = 37 Mys H.C R. 460. 

Eiientiah — Intention to deceive and cause dam- 

age. 

Fraud in respect of creditors involves an clement of 
loss or injury of a subxtantial character and not merely 
inconvenience caused by delay in the realization of what 
is due. In order to constitute fraud, there must be an 
intention to deceive ; there must also be damage to the 
party deceived and fiaud without damage gives no cause 
of action. {Sundatam CAetty, y.) SUPBAKAYA 
NAICKKR Vknkatksa NAICKEU. 160 I C. 381 = 

6 R.M. 717=39 L.W. 357- A.I R. 1934 Mad. 252. 

Execution sale — Fraud of decree-hold er — Ktmv- 

ledge of party deftaudcd — Burden of proof. 

Once fraud is established, the burden of proof is on 
the decree holder or the auction puichasei, as the case 
may be of as establishing that the person injured by his 
fraud and suing to recover the property, has had clear 
and definite knowledge of those fads which constitute 
fraud at a time which is too remote to allow him to make 
the application . {Alitier, /,) RAMIZAPDIN Basak v. . 
Naimappi Basak. L R. 1933 Cal. 391 = 143 I.C. ' 
284 = 66 C.L J, 670=A,I.R. 1933 Cal. 339. | 

Etndinx' of fraud — Evidince. 

Wheie no plea of fraud was pioperly raised on the : 
pleadings, the case was never opened as a ('ase of fraud 
and no suggestion of fraiul made duiing the examin.itioii , 
of w'itnesses, the (hnirt is not justified in arriving at a j 
finding of fraud {foni Tomlin,) Mai.AYAN TOBACCO | 
Distributors, ltd. 7>, The Unitep Kingdom ^ 
tobacco CO., I/rP. 150 I.C. 229 = 39 L W, 756 = 7 

B. P.C. 11 = A.I.R. 1934 P.C. 167 = 66 M.L J. 588' 

(P.O.). I 

Fraud on Registration Law — Inclusion of item I 

not intended to be conveyed — Executant whether can ; 
resile from deed. See REGISTRATION ACT (1908), j 
S. 28. 55Mad. 607 = 63M.L.J.77. | 

Fraud upon Statute. See BENGAL Crimi J 

NAL Law Amknpmen r Acr (VI of 1930). 61 Cal. i 
197 = AI.R. 1934 Cal 259. I 

wiit-^A/of tjt:ai,'or omitting to mention 

existnue of attaching der> ee- holder. 

Wheie the moifg.igor who is aw’are of the decree and 
an order of attachment obtained by a party, fails to 
bring those facts into certain pioceedings relating to con- 
sent decree in a mortgage suit, his conduct cannot be 
held to he fraudulent. (^Alukent and Muter., JJf) 

C. L KIEKNANPER 7' Benimaphab Khettri. 68 
Oal 698-IR 1931 Cal. 819 = 134 I.C. 661 = A IR, 
1931 Cal. 763. 

Patty to fraud — Right to resile from trans- 
action. 

A transfei which is merely colourable and made with 
the intention of defrauding creditors can be set aside by 
the transferor at anv time before *he fraud has actually 
taken place. But where the fraudulent purpose has 


FRAUD. 

been carried out, it is not open to a plaintiff to recover 
in view' of his own fraud. {^Bennety J.) MaNGAL SEN 
V. Bakhta WAR Singh. I.R. 1932 All. 68 = 135- 
I.C. 244. 

Plea of — Precision necessary. 

General allegations of fraud, how' ever strong may be 
the words in which they are stated, are insufficient evert 
to amount to an averment of fraud, of which any court 
i c:.tn take notice ; where the plaintiff seeks relief on the 
ground of fraud, he is bound to specify in his plaint the 
facts, which constitute the fraud and w'hen one kind of 
fraud is charged, another kind of fraud cannot, upon- 
■ the failure of proof, be substituted for it. 35 I.C. 339, 

I Foil. {Dorats^oamt Iyer. C.J and Mahadevayya^ /.) 

: Bykappa 7A Byrappa. 10 Mys L. J. 161 = 37 Mys* 

! H.C.R. 378. 

Plea of — Precision and particularity. 

i The Court will not allow allegations of fraud to Be 
I made liglitly or otherwise than with the utmost precision 
! and particularity and above all promptly. (^Lo)t 

"\ Wilhami^ J.) Chartered Bank of India, Aus- 
; trai.ia and China v. Imperial Bank of India, 

! 60 Cal. 262=149 I.C. 903 = 6 R.C. 662= 1933 Cr.C. 

, 602 = A.I.R. 1933 Cal. 366. 

i Plea of — Suit for poises don on basis of sale deed 

\ — Plea by defendant that it was executed to defraud 
I pre-empt or — Pre emptor def landed — Suit., if liable to be 
dismissed. 

\ Where the plaintiff .sues for recovery of possession of 
j a certain property setting up a document of transfer 
I executed by defendant in favour of plaintiff’s predecessor 
I and alleging that possession has not been delivered to 
him on the l^asis of the docununt, it is open to the de- 
fendant to plead that the document is not supported by 
consideration anil that it was executed in order to de- 
fraud a possible pre-emploi who was actually defrauded. 
On pioof of the defendant’s arguments, if it is found 
that the parties to document were in pan delicto^ the 
plaintiff should be non-suited. {Bajpai^ /.) NaWaB 
MNGH V. Dai JIT Singh. 156 IC. 928 = 7 B.A* 
996 = 1936 A.W.R. 643 = 1935 A.L.J. 627 = A.I.R. 
1935 All. 799. 

Pleadi ng — Prcc tiion ncce ^sary . 

If fraud is relied upon for the purpose of vacating a 
deciee, the fraud must be specifically pleaded and 
proved. (^Riipchand. A.f.C.) ShaGANLAL r IIARIRAM’ 
TiLOOMAL. 1471.0.628 = 6 R S. 163 = A.I.R. 1935* 
Sind 304. 

I’roceedings — Service of notice — Order passed 

invalid. See AGRA TENANCY ACT (1926), SS. 99 ANIX 
230. A.I.R. 1935 All. 499. 

Proof —Circumstantial evidence. 

Circumstantial evidence is not only sufficient but, in 
I many cases, is the only proof that can be adduced to- 
I establish fraud. Charges of fraud and collusion must 
! no doubt be proved by those who make them, by estab- 
I lished facts or inference legitimr.tely drawn fram I hose - 
I facts taken together as a whole. Suspicions and surmises 
i and conjectures are not permissible substitutes for those 
I facts or those inferences, but that by no means requires 
: that the very puzzling artifice or contrivance resorted to- 
I by one accused of fraud must neces.sarily be completely 
I unravelled and cleared up and made plain before a. 

I verdict can be properly found against him. 28 C.W.N. 

I 327 (P.C.), kel. on. {^Raza and Bisheshwar Nath^ 

\ IJf) Manthura 7'. Jag MOHAN Singh. 6 Luck.. 
! 646=I.R. 1981 Oudh 292 = 132 I C. 632 = 14 O.L.J.- 
I 280»12L.R. 67*(Rev.)=8 O.W.N. 131-16 R.D:. 
I 80= A.I.R. 1931 Oudh 256. 
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FRAUD. 

— Proof — Circumstantial evidence. 

Fraud being always secret in its vrorking, it is seldom 
possible for a party to adduce direct evidence in proof j 
of it. It is open to the Court to infer fraudulent inten 
tion from circumstantial evidence. (^Hasan^ C,J, and 
Bisheshwar Nath^ /.) AJODHIA PRASAD v, SiTA 
Ram. I.R. 1931 Oudh 421 = 134 I.C. 1013= 8 O.W. 

N. 1126 = A I.E. 1931 Oudh 406. 

Proof— Nature of evidence necessary. See 

PjfcNAL Code, S. 463. A.I.E. 1933 Lah. 308. 

Proof — Non service of summons. 

The mere fact that summonses were not served is not 
necessarily a fraud ; if, on the other hand, it is shown 
that there was any deliberate suppression of summonses 
particularly to give effect to any fraudulent scheme, 
then such suppression of summonses w’ould be fraud. 
(Mahadevayya and Ramachandra Raos J J.) RANG 
APPA V. Moodlappa. 10 Mys L J. 233 = 37 Mys H. 

O. E. 460. 

— Proof — Person making charge to file affidavit. 

When serious charges of fraud are made, the facts 
must be sworn to by the person who allege> them. The 
method of getting some suboidinate to take the respon- 
sibility of making serious charges of fraud, w’hicli may 
afterwards turn out to be false, is a practice which 
should not lie allow'ed. (^Lort Williams ami S. K. Gho^c 
JJ,) Pashupati BANERJI V. Maharajkumak 
NRIPENDRA Narayan Singha. LR. 1931 Cal. 805 
= 13410.309 = 32 Cr L J. 1133 = 53 C.L.J. 457 = 
1931 Cr.C. 604 = A I.E. 1931 Cal. 462 
——Suit to recover damages — Action of pure toit and 
one based on contract — Distinction between See TORTS 
—FRAU D. A LR. 1932 Mad. 683 = 62 M.L. J. 154. 

Will — Execution under fraudulent representa- 
tion — V alidity. 

Where a will was procuied by means of false and 
fraudulent representation that a large amount of debt 
was owing by the testatrix to the propounder and the 
fraudulent misrepiesentation vitally affected the judg- 
ment of the testatrix, it must be annulled, {Mukerfi 
and Mittcr, JJ ) NAHAGOPAL SaRKAR PaHADUR v, 
Sarai.abala Mitter. 6 I.E. (Cal.) 218 = 146 I.C. 
414 = 57 C.L J. 71 = A I.E. 1933 Cal. 574. 

FRAUD ON OREDTIORa, 

See{i) Fraudulent transfer. 

(2) T. P. ACT, S. 53. 

FRAUDULENT PREFERENCE. 

Seeil) PRESIDENCY TOWNS INSOLVENCY ACT 

S. 56. 

(2J PROVINCIAL INSOLVECY ACT, SS. 37 AND 
54. 

(3) T. P. ACT, S. 53, 

Creditor acting in good faith without notice — If 

material. 

If the preferring of the creditor is the substantial or 
dominant motive of the debtor, good faith on the credi- 
tor's part is immaterial. The fact that the creditor has 
no knowledge of the debtor’s intent to prefer him will 
not save the transaction, if the debtor’s guiding or main 
motive is to give preference to the creditor. {V enkata- 
subba Rao, J.) GaNGAPPA v, OFFICIAL RECEIVER 
OF Bellary. 169 1.0. 541 = 8 R.M. 614= 41 L.W. 
358 = 1935 M.W.N. 316 = A.I.E. 1936 Mad. 300. 
Essentials — Dominant intention to prefer — Neces- 
sity — Debtor executing mortgage with a view to get 
further loan from creditor. See PROVINCIAL INSOL- 
VENY ACT» S. 54. 41 L.W. 358 = 19?6 M.W.N. 316 = 
A.I B. 1935 Mad. 300. 


FRONTIER CRIMES REGN. (1901), S. 29. 

FRAUDULENT TRANSFER. 

Ben AMI, 

(2) T. P. ACT, S. 53. 

Sale deed — Part consideration to discharge prior 

mortgage — Charge in respect of. 

Where a sale deed executed by a judgment-debtor is- 
found to be invalid as against a decree-holder, the Court 
will, however, give a charge to the vendee in respect of a 
piior mortgage debt which he has discharged in pur- 
suance of such sale deed. {Pakenham Walsh, J.y 
SUPPAN ASARI V. ALIMA Bibi. 166 I.C. 17 = 7 R.M. 
539 = 40 L.W. 685 = 1934 M.W.N. 846 = AIR. 1934 
Mad. 587 = 67 M.L J. 686. 

FREIGHT. 

See (1 ) Railway. 

{2) Railways Act. 

FRONTIER CRIMES REGULATION (III OF 

1901), S. 7 — Construction — Applicability — S, 337 (2)’ 
(a), 6V. P, Code, not modified. 

The Frontier Crimes Regulation being a penal law, 
it must receive a construction which is favourable to the 
accused. Cl. 2 {a), S. 337, Cr. P. Code, confers a pri- 
vilege on the accused of being tried by a superior Court 
and this privilege cannot be lightly taken away. Until 
and unless the w'ording of S. 7 Frontier Crimes Regu- 
lation, specifically take.s away this privilege, a Court 
cannot, either by presumption or assumption, hold that 
an accused person has been deprived of it. S. 4 applies 
only to proceedings and trials under the regulation and 
does not modify the provisions of S. 337, O. P. Code, 
for the Frontier Piovince generally as regards trials 
held under the Cr. P. Code. {^Saaduddin, A, J, C.) 
PUBLIC PROSECUTOR v. MUQARRAB. LR. 1933 
Pesh. 1 = 1411.0. 881 = 34 Or L.J. 212=1933 Or.O. 
146 = A.I.R. 1933 Pesh. 3. 

Ss. 8 and 10 — Deputy Commissioner's orders on 

incomplete inquiry by Jirga — Suit in Civil Court — 
Mai ntai nabi I tty. 

The inquiry by the Jirga w'as incomplete in respect of 
some of the most material points in dispute. The 
Deputy Commissioner, instead of postponing his final 
order till further inquiry had been made and findings 
recorded by the Jirga, accepted the findings given by the 
Jirga on some issues and wound up his order with the 
remark that “orders with respect to oiher issues will be 
passed, as soon as they are considered by the Jirga.** 

Held, that it is clear that this order of the Deputy 
Commissioner did not and could not amount to a decree 
It was merely an interlocutory order passed by him 
accepting the findings of the Jiiga. A Civil Court is de- 
barred from entertaining a suit only when the Deputy 
Commissioner, having referred the dispute in respect of 
the property in question to a Jirga, and the Jirga re- 
corded a finding thereon, has^either remanded the case 
so to the Jirga for a further finding or has referied the 
case to a second Jirga or has passed a decree in accor- 
dance with the finding of the Jirga or of not less than 
three fourths of the members thereof. {Tek Chand and 
Ag/ia Haidar, J J,) DRKHAH KHAN v. BAHADUR 
Khan. 16Lali. 460 = 1611.0. 614 = 7R.L. 160=36< 

P.L R. 353 = A.I.R. 1934 Lah. 338. 

S. 2^— Offence under — Joint trial along with 

offence under ,9. 19, Armi Act— Procedure. 

The mere fact that an offence is created by the 
Frontier Regulation and for which the punishment is 
provided by the Regulation, does not make the trial for 
that offence, a trial under the Regulation. Hence the 
trial for the offence under S. 29, Frontier Crimes Regu- 
lation, is governed by th5 Cr. P. Code.* and an order of 
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7BUSTBATI0N. 

conviction is appealable. Accused was convicted at one 
trial of offences pjnbhable under S. 19, Frontier Crimes 
Regulation, and S. Arms Act. He was sentenced to 
ihrte years' rigorous imprisonment upon each count and 
the sentences were consecutive. 

Udd^ that even though the Magistrate acted under the 
authority given by S. 59 of the Regulation as regards 
the offence under b. 29, still the procedure was governed 
by Cr. P. Coile, that the joinder of charges was proper ^ 
and the whole order of sentence was appealable. 4 J.R. 
Cr. 13, Hiss, from; 19 P.K. 1901 (Cr.), Ref. {^Middle- 
J.C.and Saaditddin^ A.J C.) AKBAR v. KMPERtlR. 
147I.C. 180 - 35Cr.L.J. 399 = 1933 Cr.C. 1446 A. 
l.B. 1933 Pesh. 90. 

FEUSTRATION. S^e CONTKACr ACT (1872). 
S. 56. 

rUGITIVE OFFENDERS ACT (1881), Ss. 14 and 

19 — Order for cxUadttton — AppeaL 

Iweiy order under S. 14 relating to a prisoner whose 
return is sought is merely an order under S. 19 and an 
appeal lies to the High Court. {^Ramesam and Gurgen- 
ren, //.) Mahomed Naina Makikayar v. Ahmad 
Marakair. 67 Mad 259 -6 RM 396 = 147 1.0. 
929 = 35 0r.L.J. 511 = 1933M.WN. 1481 = 38 L.W. 
987-1934 Cr C. 56 = A.I R. 1934 Mad. 66 = 66 M.L. 
J. 383. 

S. 19 — Appeal under-— Pinvers of Appellate 

Court — Pviver to direct taking of additional evidence. 
In an appeal under S. 19 ot the Act, the appellate 
has the power to diiect the taking of additional 
evidence. The Ait does not define the powers which an I 
appellate ('ourt may exercise in this beh.df and so it 
may be inferred that it may ai t in accordance with the 
normal prorcduie by whicli it is governed in the exer 
use of its appellate criminal jurisdirtion. {Rnmemm and 
Cumenven, //.) xMAHOMEI) NAINA MAKIKAYAR V. 

Ahmad Marakair. 67 Mad. 259 -6 RM. 396 = 
147 I.O. 929 = 35 Or.L.J. 611=1933 M.W N. 1481 = 
38 L.W. 987 -1934 Cr C. 55 = A.I.R. 1934 Mad. 66 
66 ML J. 383. 

S. Id —J\iOcis of Court — Scope of, 

ATagisl rales to whom prisoners aie brought under S. 
14 are not entitled to decide whether the issue of the 
warrant for the appteliension of the pii.soner was oi was 
mU justifiable on the evidence. They can only act under ! 
S. 19 if the iMse appeals to be trivial or if the Magis ' 
tiate coiisideis the application not made //<;//<« not! 

made in the interest of public justice or for some other j 
leasonofthat Kind. Uhirn, /.) MOHAMAD NaiNA j 
Makacmr V. Hava Sahib Maracair. 6 I.R. 1 
(Mad.)25 = 144 I C. 896 = 34 Cr.L J. 883 = 1933 M.' 
WN.324-37LW 735 = 1933 Cr.O. 799 -A.IR. 
1933 Mad. 603(1) -65 M L J. 66. 

FULL BENCH. | 

*Vtr (1) Practice— .Fiji. 1. Rencii. 

(2) PRACTICE— High Court. 

FURTHER ENQUIRY. 

See (1) C. I’. Code, (). 41, Rr. 23 AND 25. 

(2) Cr. P. code, Ss, 203 and 437. 

FUTURE INTEREST. T . P. ACT, O. 34. 

GAMAL LANDS (MYSORE). .SV^ l.AND TENURE 
— Camal LANDS (Mysore). 

GAMBLING. 

See{\) HOMBAY GAMBLING ACT (1887). 

(2) HuRMA Gambling act (1899). 

(3) PUBLIC Gambling act (1867). 
GARNISHEE. See C. P. CODE. O. 21, R. 41 (r). 
GAZETTE. .SVi't^VlDENCE AtlT, S. 81. 


GENERAL CLAUSES ACT (1897), S. S. 

GENERAL CLAUSES ACT (X OF 1897), S. 3 

(vll) — '‘'‘British India" — Quetta, if included in. 

Quetta does not form part of “liritish India,** as 
defined in S. 3 of the General Clauses Act. It is what 
is known as an “administered area*’. (^Ferrers, J. C , 
and Rupchand, A, J, C.) DEV SaMAJ COUNCIL. 
Lahore v, Amritlal Motilal. 28 S.L R. 54 = 165 
IC.677-7BS. 200 = A. I.R. 1934 Sind 123. 

S. 3 ( 20)— Good faith — Mea ni ng, 

l*er.SV«,/. — Good faith as defined in S. 3 (20) is 
equivalent to honesty of dealing and does not entail 
, upon the auction-purchaser the necessity of seaiching 
■ the registry. Even if there were facts indicative of 
‘ negligence in investigating title, that by itself is not 
predicative of lack of bona fides. {^Sulaiman, King and 

yy.) Nannu Mali/. Ram Grander. 63 All. 
334 = I R. 1931 All. 497 = 132 I.C. 401 = 1931 A.L.J. 
273-A.IR. 1931 All. 277 (F.B ). 

! S. 3, (21) and (^0)~'The Government"-^ 

Whether includes British Government, 

'J'he expieshion “the Government’* in S. 3, Cl. 21 
means the Government of India and in Cl. 40, it means 
the Local Ciovernment; but does not include the British 
Government. {^Rupchand, J. C, and Mehta A, J, C.) 
Jeramdas Kishendas Emperor. 28 SLR 27 
= 163 I.C. 60 = 36 Cr.L J. 240 = 7 R.S. 117 = 1934 
CrC. 821 = A.IR. 1934 Sind 96. 

S. 3, (21) and (40) — '^Shall include’' -Mean- 

tai: 

The expiession “in< hides” or “shall include,” is used 
in interpi elation clauses in two senses. The oidinary 
and geneial sense in which it is used is to enlarge the 
meaning of the woids or phrases occurring in the body 
1 of the statute; and when it is so used, these words or 
1 phrases must le con^tiucd as compiehencling not only 
1 such thing> as they signify according to their natuial 
limport, but also those things which the inteipretation 
1 (lause declares that they shall include. This expre.s.sion 
1 is dbo susceptible of another construction, which may 
I become imperative, if the context of the Act is sufficient 
' to show that it was not merely employed for the purpose 
I of adding to the natural significance of the words or 
I expression defined. It may be equivalent to “mean and 
include” .ind in that case it may affoid an exhau.stive ex- 
planation of the meaning, which for the purposes of the 
Act must invaiiably be attached to those wt.rds or ex- 
pression. The expression in S. 3, CIs. (21) and (40) is 
used in the restrined sense as equivalent to mean and 
include. (A’///Vt //rz;/,/, /. C. and Mehta, A, J C f) JE- 
RAMDAS Kishfndas z'. Emperor. 28 SLR. 27 = 
163 I.C. 60=36CrLJ. 240 = 7 R.S. 117 - 1934 Cr. 
C. 821 = AIR. 1934 Sind 96. 

S. 3 (25) — Applicability — Suit under S. 9, 

Speci fic Ret lef Ac t — Dee ree grant t ng sta ndt n if c rops — - 
Legality, 

The definition of immovable properly in S. 3 (25) of 
the General Clauses Act applies to the Specific Relief 
Act, which contains no definition of the term. Standing 
crops are therefore immovable property and not“ mesne 
profits”; consequently in a suit under S. 9, Specific 
Relief Act, a decree gi anting standing crops is not 
\\\Qgac\, {Pakenham JVahh,J) ApPANNA v KRISH- 
Namma. 153 I C 332=7 R.M 349 = 40 LW. 922 
= 1934 M.W.N. 1375 = AIR. 1935 Mad. 134. 
*— S. 3 (26) — "Benefit to arise out of land " — 
Mortgage, 

A mortgage is not a “benefit to arise out of land’* 
within the meaning of S. 3, Cl, (25) which does not 
define immovably property but states it shall include 
benefits to arise out of land and certain other things. 
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■OENEBAI. OEATTSES AOT (1897), 8. 3 (25). 
CXaaiin, C. J. and C. C. Ghost, /.) IMPERIAL BANK 

or India v. Bengal national Bank, Ltd. 58 
0*1.136 = 1311.0. 689 = 53 O.LJ. 269 = 1.B. 1931 
•Cal. 481=34 0.W.N. 606=A.I.E. 1931 Cal. 223. 

[Appl. 66 M.L.J. 380 (382). Bxpl. and Appl. 621. 
A. 115.] 

8. 3 (25) — “Immovable property” — fruit trees — 

Mortgage — Intention — Mortgagee to remain in posses 
sion and enjoy the fruits — Trees not to be cut — Trees, 
immovable property or interest in immovable property. 
Ste T. P. ACT, S. 59. 64 All. 437. 

8. (3) (25) prvpttty" — I ntertst of 

mortgagee. 

The interest of the nioi tgagee in the mortgaged pro- 
perty is manifestly a “benefit to arise out of land/* and 
is therefore itself immovable property. (Page, C. /., 
Mya Bn, Sen, Ba U and Dnnkley, JJ.) V. E. K. M. N. 
C. T. CHETTVAR V . A. R. A. R. R. M. CHETl YAR 
Firm, 12 Rang. 370 = 16J I.O. 619 «7 R.R. 79 = A. 
I R. 1934 Rang. 260 (F B.) 

[R. 12 R. 432 (435); l2 R. 690 (697).] 


GENERAL CLAUSES ACT (1897), S. 10. 

document takes effect from the date of its execution, not 
of Us attestation or registration. (OaMcitn, S.M. and 
Smith JM.) Har PraSad v. Mehin. 14 L R. 108 
CRev.)-=17R.D. 83. 

^S. 6 — Applicability — Temporary statute. See 

Special Powers ordinance (Xof 1932). S. i7. 37 

P.L.R.J.9 == A.I.R. 1935 Lah 188. 

^Ss. 6 and 30— Applicability to temporary 
ordinances. General CLAUSES ACT. SS. 30 AND 
b. 1933 A.L.J. 876 = A.I.R. 1933 All. 669 (F.B.). 


' S. ^'—Effect— Agra Tenancy Acts, 1901 and 
1 926 — Appiicabt li ty. 

Legal proceedings were stalled in 1925 for enhance- 
ment of rent but the status of the tenant was determin- 
ed only in 1930. 

Held, that Act II of 1901 and not Act III of 1926 
vvill apply. Effect of S 6, General Clauses Act con- 
sidered. (Oppenhetm, J M, and Keane, S.M.) SafdaK 
Husain z». Syed Nazim. 16 R.D. 767 = 12 L R 
351 (Rev.) 


— ■ S. 3 (25) — Immovable property — Suit regard-: 
ing — Applicability of Sale of Goods Act— Provisions of | 
Special Act like Sale of Goods Act cannot overrule i 

•General Clauses Act except where it specially applies. | 
Sale OF Goods ACT, (1930) S. 2 (7). 9 Rang. I 
13= A.I.R. 1931 Rang. 109. ! 

— ■■ " S. 3 (25) — ^^Land'' — Trees, if tnclmled, \ 

Though trees are immovable pioperty, there is no j 

presumption that whenever the word “land” is used in 
an enactment, the trees standing thereon aie included. 
(^Macnatr, J. C\ and Pollock, A. J, C.) KISHENLAL 
Maheshr Z*. Paiku Kunbi. I.R. 1933 Nag. 93 = 
29 N.L.R. 1-142 I.C. 147 = 16 N.L.J. 1= A.I.R. 
1933 Nag. 53. 

■S, 3 (26) — Standing timber P 
Standing timber which has to be cut down and re- 
moved is movable property. {^Sulatman, A C. /., 
Maker j I and Boys, JJ.) RaJ BaLAMGIK, In the matter 
of, I.R. 1931 All. 606= 133 I.O. 167=1931 A.L.J« 
6U8-A.I.R. 1931 All 392(F.B.). 

• S. 3 (62) —Applicability — T. P. Act, S 3 — 


-S. 6 {c)—A*nendiug Act-^Vesied nghtt not 

tn.'dtfied. 

A lease conferring a tenancy for life in 19I0 which is 
valid under the Act before amendment is not rendered 
invalid on account of the subsequent amendment of the 
Act. S. 6 (f) of the (General C'lauses Act relied on. (jOp- 
penheim, J.M,) BaNSIDHAR v. SadhU Singh. 16 R. 
D. 710. 

S. 8 (a) — Amending Act— Eject on pending 

action. 

i The provision of S. 109, B. T Act, as it stood before 
its amendment by Act IV of 1928 conferred a sub- 
stantive right on the other party The amended section 
cannot be said to take letrospeclive effect so as to vali- 
date a pending action which would otherwise be barred 
under the old section. {Suhrawardy and Graham, JJ.) 
Gosta Behaki Pramanik V. Nawab Bahadur of 
MurSHIDABAD. 136 I C. 606 = I R, 1932 Cal. 238 = 
35 O.W.N. 1147 = A.I.R. 1932 Cal 207. 

S. 9— Applicability— Construction of decree. 

Sec Decree— Construction. A.I.R. 1936 Lah. 
291. 


Signed the instrumcnV' — Meaning of . 

S. 3 (52) of the General Clauses Act applies to the 
T. P. Act, and there is nothing in the subject or context 
which would prevent the words ‘Signed the instrument'* 
in S. 3, T. P. Act (XXVII of 1926), being taken to be 
governed by the definition of “sign** in the (jeneral 
Clauses Act. A marksman can therefore be a valid 
attestor to a gift deed. (^Beasley, C. J. and King, J.) 
Nagamma V . Venkataramayya. 68 Mad. 220= 
154 I.O. 777 = 7 RM. 497 = 40 L.W. 937 = A.I.R. 
1936 Mad. 178 (2) = 68 M.L.J. 191. 

'S. 3 (62) — Signature— If includes seal. See 

Evidence act, S. 90. 1935 O.W.N. 387=A.IR. 
1936 Oudh 289. 

'S. 3 (53) — ^Son' as including adopted son. 

Where the personal law’ of the parties permits adop- 
tion, the word ‘son* will include an adopted son. Minor 
adopted son of deceased held to be a “dependent” and 
therefore entitled to compensation under S. 2 (1) (V) of 
the Workmen’s Compensation Act, 1923. {^Currie, J.) 
Devi Ditta, /// /^^. 12 Lah. 60 -=136 I.C. 48(1) = 
I.R. 1932 Lah. 32 (1) = 32 P.LR. 213=1931 Or.C. 
627=A.I.R 1931 Lah. 661. 

»3. 6 — Agreement e.xecuted when old Act was in 

force— Repeal of old Act — Effect of. 

An agreement executed when *Act II of 1901 was 
in force is not affected by the repeal of that Act. A 


- ■ — -3. 10 — Applicability — Application under S, 54 
of the Provincial Insolvency Act (1920). 

S. 10 of the General Clauses Act does not apply to an 
application under S. 54 of the Provincial Insolvency 
Act, though the same lesult is .achieved by .S. 4 of the 
Limitation Act. (Knshnan Pandatait /.) NaRAYANa 
AYYAK V . Official receiver. South Malabar. 
150 I.C. 339 = 6 B.M. 710=39 L.W. 449 = 1933 
M.W.N. 1049= A.I.R. 1934 Mad. 294. 

S. 10 — Applicability— Insolvency petition by 

creditor — Act of insolvency committed bevond three 
months — Period expiring duiing vacation— Presentation 
, on reopening day —Validity. See PROVINCIAL 
I INSOLVENCY ACT, S. 9^1) (r). 69 M L J. 283(F.B.). 

I — S. 10 — Applicability — Review application. 

S. 10 refers only to limitation. An act is to be 
! taken as done in due time if done on the next day after- 
wards on which the Court or office is opened. But no 
question of due time arises in the case of a review appli- 
cation, as no time-limit is prescribed for it The section 
does not say that an application presented after the 
vacation is to be taken as presented at the beginning of 
the vacation, so that the period of vacation should not 
count at all. It merely says that although the period has 
been exceeded, the application must still be taken to be 
in due time. Hence ajeview application filed with only 
half the Court-fee on the reope.iing day but after 90 
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GENERAL CLAUSES ACT (1897), S. 24. 

days is not properly stamped and applicant cannot claim 
to exclude the vacation. {Gruer, TRIMBAK 

Z/. Nakain. 31 N.LR. 260 = 8 E.N. 29 = 167 I.C. 
178 (1)=A.I.R. 1936 Nag. 164. 

— S. 24 — Burma Municipal Act (/// of 1898; 

.S'. 142 (r) — Repeal by Act / of l93l and re enactment 
of uimc in S. 124 (a) — Effect on bye laws made under 
repealed enactment . 

Where the accused, who had kept in theii compound a 
largei number of cattle than they were permitted to do 
under the bye-laws framed under S. 142 of the 
Municipal Act, were a( quitted by the Magistrate on the 
ground that by S. 10 of Act I of 1031, S. 142 (r) had 
been deleted, with the result that the bye laws were no 
longer in force. 

Held, that vS. 9 of Act I of 1931, le enacted the piovi- 
sions of S. 142 (r) in S. 124 (<0 of the Act and though 
no fresh bye laws had been made under S. 124 (<i), the 
bye-laws made under S. 142 (>) should 1)6 deemed to 
have been made under the re enacted provisions under 
S. 24 of the General Clauses Act and so in force 
throughout and the acquittal of the accused was er- 
roneou>5. {Pai^’e, CJ. and Mya Bn, J,) EMPEROR 
V. Karapan. 11 Rang. 632-6 RR. 241 = 148 I.C. 
616 = 36Cr.L.J. 735 1934 Cr.C. 78 = A.I.R. 1934 
Rang. 12, 

S. 26 — Applicability. 

Where an act, for the abetment of which conviction 
takts place, is not a seirarate offence under the Penal 
Code but is an offence exclusively under the Salt Act, 
S. 26 of the (leneial Clauses Act is inapplicable. 
iWazir Hasan, CJ, and PuUan, J,) MOHANI.AL 
Sakskna 7'. Emperor, 128 1.0. 221 = 32 Cr.L.J. 
104 = 7 O.W.N. 896=1930 Cr.C. 1161 -A I.R. 1930 
Oudh 497. 

S. 26 — Ap pi nation. 

S. 26 has no application if the offences are distinct. 
{yValsh, J.) PM'SlDtNI, PaN( HAYAT HOARD, 
VKhGODE z/. ( HINNA VKNKA'IA REDDI. I.R 1932 
Mad. 686 -=138 1.0.491 = 36 L.W. 429 33 Cr.L.J. 
629-- 1932 M.WN 860-1932 Cr.C. 526=A.IR. 
1932 Mad. 537. 

S. 26 — Currying lontraband salt — Bombay 

Salt Alt (// of 1890), 49. 48 {c)— Criminal Law Amend- 
ment Alt (X/P of l908), S, l7 {i) — Conz’iction under. 

The accusetl was found with two boxes containing 
contiaband salt and belonging to an association decKired 
unlaw fill by the (Jovernment of Honibay, He was con- 
victed under tS. 47 (c) of the Bombay Salt Act of lieing 
in pos^cs'-ion of ('ontraliand salt and also of an offence 
under S. 1 7 (1 ) of the Criminal I.aw Amendment Act 
for assisting the operations of an unlawful association. 

Held, the accused could not be con v it ted under two 
different enactments foi the same act. {Beaumont, C.J. 
and Mu*'phy, J.) EMPEROR v. HHOGII.AI. ChiMAN 
LAL. I.R. 1931 Bom. 457 = 134 I C. 345-32 
OrLJ. 1146- 33 Bom.L.R. 648 = 1931 CrC. 895 
-A.IE.1931 Bom. 409. 

* S. 2&-^Gcne*al and Special Ar/t — Off ernes under 

— Jntt niton of legislatui c. 

Where an act is punishable under a special law and 
also under a general statute, the offender can be pioceei!- 
ed with under either or both but cannot be punished 
twdee for the same act. Where theie is nothing in the 
Special Act to exclude the operation of the general 
criminal law, it cannot be inferred that there was an in 
tention on the part of the legislature to exclude it. 
{Mears, C J, and Sen, /.) JOTI PRASAD GUPTA v 

emperor. 63 AU.«642 = 136 I.tf, 91 = S3 Cr.L.J 236 


GENBBAL CLAUSES ACT (1897), S. 26, 

= I.R. 1932 All. 139 = 1931 A.L.J. 986 = 1932 Cr C. 
27 = A.I.R. 1932 All. 18. 

[R. 1932 A.L.J. 519(520).] 

— S. 26 — Madras Distiict Mumctpalittes Act 
of 1920), .9. imand A*. 11 (H Two notices substam 

1 1 ally same — Non compliance — Second conviction — 
Validity, 

When the petitioner has been convicted for disobeying 
a pievious notice to produce child foi va<'cination, he 
cannot once more be convicted on the same facts under 
the -..ime sub ‘.tetion for failure to comply W’lth a second 
notiie to discontinue his breach of the previous notice. 
(Pandalai,/) SUBRAMANIA IVER r'. EMPKROR. I- 
R. 1931 Mad. 492= I3l I.C 166 = 32 Cr.L J- 662 = 
1930 M.W.N. 907 = 33 L.W 133=1931 Or 0. 286 = 
A I.R. 1931 Mad. 181 = 60 M L J. 299. 

S. 26 — Offences under S. 295 cf U, P. Munici- 
palities At i and under S.'hS'h, I.P. Code — Conviction 
for both on same facts — L.e^^ality, 

A person can be convicted on the same set of facts 
for the offences under S, 205 of United Provincial 
Municipalities Act and under S. 352, I. P. Code, since 
they are tw'o different offences and not the “same 
offence” within the meaning of S, 20 of the General 
Clauses Act. A trial under the'^e two sections will be 
competent under S. 235 (2), Cr. P. C,‘ode. {Collisler, 
/.) Chhotk T,al V Empfrou 160 I.C. 1089 = 3 
R.A.702-=37Cr.L J. 382=1936 A.L J. 427 = 1936 
A.W.R. 1318 = 1935 A.Cr.C. 292 = 1936 Cr.C. 100 = 
A I.R. 1936 All. 74. 

S. 2^—Penal Code, S. Sentence of imprison- 
ment in default of fine — I^egality. 

S. 64, I P. Code, read with S. 26, General Clauses 
Act, make it clear that the Court may impose a sentence 
of imprisonment in default of payment of fine imposed 
for breach of a statutory rule, such as the necessity for 
taking out a licence under S. 391, Calcutta Municipal 
Act. {Cuming, y.) U. K. MiTK A Z'. CORPORATION 
OF CM.CUVVA, 58 Cal. 1293= 136 1 0. 465=33 Cr- 
L.J 303 = I R. 1932 Cal 193 = 360.WN. 866 = A.I. 

' R. 1932 Cal. 63. 

S. 26 — Possession of dolen revolt er zvithout 

licence — Charges under 49.411, Penal Code {XLV of 
1860) S, 19, Anns Act {XI of --Conviction 
for — Piopriety of. 

Where the accused was found in possession of a stolen 
revolver without licence, there is no legal bar to his being 
charged and convicted foi two offences, one under S. 411 
of the Penal (Tode and the other under S. 19 of the 
Arms Act. The offence under the latter section is the 
possession of a revolver without licence; that under the 
former is the possession of an article knowing it to be 
stolen. It is immaterial that the article in both cases 
happens to be a revolver. {Bajpai, A) KeOTI v, 
Empfror. 6 I.R. (All ) 135=146 I.C. 609 = 34 Cr. 
LJ. 1018 = 14 LR 63 (Cr) = 1933 A.L J. 623 = 
1933 Cr C. 761 = A.I.R. 1933 All. 461. 

S. 26 — Scope and effect of. 

S. 26 does not act as a bar to trial or conviction but 
merely as a bar to duplicated punishment. Where a 
Second tiial results in a sentence of imprisonment or 
transportation, the provisions of S. 26 can be complied 
with merely by the direction that such imprisonment or 
transportation shall run concurrently with that imposed 
in the previous case; in the case of a death sentence, 
there can be no question of a concurrent sentence, for 
the sentence itself automatically cancels the previous 
sentence of impriaonment. {Middleton, J. C. and 
Saaduddin, A./.C.) ARSALA KHAN v. EMPEROR. 
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OENEBAli CLAUSES ACT (1897), S. 27. 

166 I.0. 287=7 R-Peah. 101=36 Cr.L.J 813=1936 
Cr 0. 19l=A.I.B. 1936 Pesh. 18. 

-S. 27 — Presumption under — Posting of letter — 

Rebuttal. 

S. 63, Income tax Acl, is to be read along with S. 27, 
General Clauses Act. The words “unless the contrary 
is proved^' in S. 27 refer both to the ser\ice and the 
time. Consequently when a notice has been posted, 
properly addressed and prepaid and in a registered cover, 
the presumption raised even as regards the service is not 
conclusive but is rebuttable. {ATuker/t and Bennet^ //.) 
L. C. DeSouZA, In the matter of 64 All. 648 -I.E. 
1932 All. 359-1381.0. 70-1932 A.L J. 409-A.L 
R. 1932 All. 374. 

Ss. 30 and 6— 


nances. 

No doubt the General Clauses Act would certainly be 
applicable to the two Ordinances 2 and 10 of 1932, but 
S. 6 is applicable to case where a previous Ordinance 
has been “repealed” by a subsequent Ordinance or by 
a subsequent Act and wruld not nettssarily apply to a 
case where a temporary Ordinance automatically expires 
after the period, during which it is in operation, is over. 
Hence although S. 30 makes the Act applicable to the 
Ordinances, S. 6 has no application to such temporary 
Ordinances. A.I.K. 1933 Cal. 280, Dist. (^Sulatman , 
C. /., Maker ft and fCin^, JJ.) llANS GOPAL v. 
EMPEROR. 66 All. 961-6 I.R. (All.) 141 = 1461.0. 
680 = 34 Or.L. J. 1030 = 1933 A.L. J. 876 == 1933 Cr.C. 
1181 = A IE. 1933 All. 669 (F.B.). 

GESTATION. .SV^ EVIDENCE ACT, S.112. 

GHATWALI TENURE, ^ 

See (1) CiioTA Nagpur Tenancy Act (1908), wSs. 
64 (3), 67 AND 77. 

(2) Land Tenure— Ghatwali Tenure 

Ste (1) Buddhist law (Burmese) — deathbed 
Gift. 

(2) Deed— Construction. 

(3) Hindu Law— Gift. 

(4) Mahomedan Law— Gift, 

(5) T. P. ACT, 1882, Ss. 122-128, 

Construction - VioviVt. fides and fictitious nature. ^ 

In order to test the nature of gift, i e., whether it is 
fictitious or otherwi.se, surrounding circumstances con- 
temporaneous with the gift and subsequent conduct of 
the parties concerned is the best guide {N'anavutty, 
y.) Mahomed azim khan v. Raja Saiyid 
MAHOMED Saadat Ali Khan. 136 I. C. 642=1 R. 

1932 Oudh 130-8 O.W.N. 349 -A I.R 1931 Oudh 
177. 

Construction— Gift of jungle 7vithout exception 

of trees — No mention of land — Gift is of timber,, not 

land. . ... 

Where accoiding to a deed of gift, a jungle without 
exception of any tree is gifted away, and there is no 
mention of land upon which the jungle stood, it means 
that what was gifted away was the timbei of the jungle 
and not also the land upon which the jungle stood. 
{Nanavutty, J.) MAHOMED AZIM KHAN v. KaJA 
Saiyid Mahomed Saadat ali Khan. 136 I.O. 
642-I.R. 1932 Oudh 130 = 8 O.W.N. 349-A.IR. 
1931 Oudh 177. 

Ineffective transfer— I ntention of parties. 

Where a gift of certain occupancy land was made on 
l5th April, 1929, and the same was revoked on 25th 
April, 1929, and it appeared that there was no change in 
the situation during the interval, thougd there were 
crops on the land, 

Held, that there was no effective tihnsfer by way of 
gift {fCeane, SM. and pppenheim, J, MI) MAHOMED 


GOSAVIS. 


Hasan Khan «/. Jang Bahadur Singh. 16 R. 
296-12 L.R. 105 (Rev.). 

Subscription for specific purpose — Purpose be- 
coming impossible — Suit for refund of amount paid — 
Limitation — Suit governed by Art, 120. See LlMITA- 
ilON ACT, Ah'!. 120. A.I.R. 1934 Oudh 329. 

Validity of — Gift of land for specific charitable 

purpose — Performance of purpose rendered impossible — 
Effect of. 

Where a land is given not with a general charitable 
intention but for a specific charitable purpose, and the 
perfoimance of that purpose is rendeied inipossible, the 
gift becomes a nullity. In short such a gift is a condi- 
tional one, and it becomes a good charitable gift upon 
the condition being performed. If the perfoimance of 
the condition is rendeied impossible, the gift never really 
takes effect and the donees are not entitled to the pro- 
perty. {Harnes and Rachhpal Singh^ JJ.) HariSH 
Chandra v. Hindu dharam Sewak Manual, 
161 10. 507 = 8 R.A. 746 = 1936 A.W.R. 1623=1936 
A.L.J. 448= A.I.R. 1936 All. 197. 


Validity of— Gift to unregistered assoctatton. 

Where under a gift to an unregisteied association, the 
property is to be handed over to a peri;on for the use 
of the association, the gift is a valid one. {Kendall, /.) 
MAHABIR2'. ANJUMAN WAZIFATUL MUSLIMIN. 168 

IC 762=8 R.A. 332 = 1936 A.L J. 1086= 1936 A. 
W.R. 1054-=A.I.R. 1936 All 872. 


^Validity of — Suit to set aside as benamt — Cir- 
cumstances for consideration — Burden of proof. 

In order to determine the question of the validity or 
invalidity of the deed or gift, which is attacked as 
benarni and colourable, it is of assistance to consider the 
surrounding circumstances, the position of the parties 
and their relation to another, the motives which could 
govern their actions and their subsequent conduct. The 
onus of proof rests upon the party impeaching the deed. 
30 A. 258 (P C.), Ref. {Lord Macmillan ) MaN- 
MOHAN DAS V. RAM DEI. I R. 1931 P.C. 317 = 134 
IC 669=8 OWN. 936 = 33 Bom.L.R. 1261 = 1931 
MWN. 931=1931 ALJ. 650-'35CW.N. 926« 
34 L.W. 7 = A.I.R. 1931 P.C. 175 (P.O.). 

GOOD PAITH. 

See (1) PENAL CODE, S. 52. 

(2) Provincial Insolvency Act, 8. 53. 

(3) SPECIFIC Relief Act, S. 27. 

(4) T. P. act, Ss. 41, 43 AND 53. 


GOODS. 

(1) CONTRACT act, SS. 76, 123. 

(2) .Sale OF Goods act (1930). 

GORAKHPUR GORAITS ACT (1919), S. 4 (3)- 
ScoPe and effect. 

The effect of S. 4 (3) is that a person admitted to 
tenancy as a non occupancy tenant should be treated as 
a lessee and that he does not acquire occupancy rights 
by the ettiux of the period of lease. He does not become 
a trespasser after the said period so as to be ejected by 
a civil suit. {Dalai, J.) KHADKRU ChaMAR z/. SKI 
Lth pInde. I.R. 1931 All. 186 129 1.0.663 = 16 

S n = 12 L R. 36 (Rev.) = A.I.R. 1931 All 198. 


GOSAVIS — La70 governing. 

Gosavis are included in the l ategoiy of Wanaprasthas. 
Some of them have adopted the custom of marriage and 
Gharbari Gosavis form a pait of this sect. They are 
governed by the oi dinary laws of inheritance under 
Hindu Law, unless custom is proved to the contrary. 
{Jeei>an Yar Jung Bahadur and Bishekwar Nath, 
//.) Ganeshgeer V. Parvati Bai. 1421.0. 70. 

Succession— Right of one sect to succeed to 

another. 
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OOVESKNMENT. 

The question whether the Gosavis of one sect will be 
the heirs of Gosavis of other sect or not and the relation- 
ship inter se will depend upon the proof of custom. 
{/evanVar Jung Hahadur and LUsheskwar Nath^ //.) 

Ganeshgeer V , Parvati Bai. 142 I.0. 70. 

aOVBBNMBNT 

See (1) ACT OF State. 

(2) Crown. 

(3) Crown Grant. 

(4) Government OF India act. 

(5) Grant— Crown Grant. 

(6) Secretary of State. 

GOVBRNMBNT OF INDIA ACT (1916) (5 and 6 
aeo. Vp 0. 61) (as amended in 1919). Ss. 29, 29 A j 

—Contract by O/jicial Receiver — Liability of 
Secretary of State, 

The liability of the Secretary of State on contract is I 
limited to contracts laid down in Ss. 29, 29'A and 30. j 
A contract by an Olfioial Receiver to take on lease cer- j 
tain premises for the benefit of the insolvent does not j 
come under any of the sections in Part 3 and as such | 
does not involve the Secretary of State in any lialiility. : 
{Muktr/t ami lUnnet, //.) I^AM SHANKAR v. SKCRE '■ 
TAKY OK Sta I E. 64 All. 879 = 1 R. 1932 All. 674 = ! 
139 I.O. 701-1932 A.L.J. 842 = A.I.B. 1932 All i 
676. 

S. 30- —Contract on behalf of the Secretary of 

State — Absence of formal deed — Effect — Contract on 
behalf of the Government tn the Education Department — 
Authority to enter into, 

S. 30 of the Government of India Act, though it does 
notexpiessly lay down that a contract is to be by a | 
formal document, provides that a contract must be on 
behalf of and in the name of the Secretary of State in 
(.'ouncil. That provision makes it necessary that the 
contract should be evidenced by a formal document in 
the nature of an indenture or deed to which the Secre- 
tary of State in Council is a party. Such a contract can- 
not be entered into or evidenced by mere correspondence. 
As regards contracts l)y the Government of Bombay in 
the Educational Department, the only person authorised 
to enter into a contract is the Director of Public Instruc- 
tion. The Secretary to the Government in the Educa 
tional Department has no authority to enter into a con- 
tract, so as to make it binding on the Government, i 
(^Mirza, /,) Municipal Corporation of the '■ 
City of Bombay v. Secretary of .state 68 Bom. ! 
660 - 7 R B. 186 -= 152 I.O. 947= 36 Bom. L.R. 668 = ■ 
A.I.R 1934 Bom. 277. 

S. 32 — Liability of Secn'tary of State in respect 
of Acts of State, 

Apart from commercial transaction of the Secretary of 
State, there are only three exceptions in respect of which 
he could be made liable although the Acts may be Acts of 
State< These three exceptions a'^e : {a) trespass to 
immovable property, (b) an obligation imposed by a 
statute, and (c) whiie it can be shown that benefit has 
resulted to Government from a tort of its servants 
{ Mtrza , J .) Municipal Corporation of the City 
OF Bombay v. Secretary of State. 68 Bom. 660 
=7 RB. 185=162 10. 947 -36 Bom L R. 668- 
A.I.R. 1934 Bom. 277. 

S. Z2— Management of plaintiffs estate by Court 

(*f Wards— Negligence and mismanage me ni — Loss due to 
—Suit against Secretary jf State — lifaintai nabtl ity ^ 

A suit does not lie against the Secretary of State for 
India m Council in respect of an act of a subordinate in 
connection with the exercise of sovereign or government- 
al pow'er. Though the Secretary of State may be charged 


OOVT. OF INDIA ACT (1916), B. 64. 

with liability in respect of the mercantile dealings of the 
Government or on the basis of contract entered into 
with another, the management of the Court of Wards 
does not fall within any of such categories, and a suit is 
not maintainable against the Secretary of State for 
India, at the instance of a disqualified proprietor to whom 
the estate had been subsequently restored, claiming 
accounts and damages for loss caused by the negligence 
and mismanagement of the manager of the Court of 
VVaids during the management of the plaintiff’s estate. 
Case-law exhaustively discus.sed. {Rankin, C. /. and 
C,C, Ghose, /.) Secretary of State for India v, 
SriGobinda Chaudhuri. 69 Cal. 1239 = 1401,0. 
856 = I.B. 1933 Cal. 58 = 56 C.L J. 542=36 O.WN. 
606 = A.I.B. 1932 Cal. 834. 

[Appl. 37 C.W.N. 957 (961, 962). R 57 M. 857, 
( 881 )] 

— S. 32 {^—Government official — Personal liable 

lily of. 

No official of Government executing any contract on 
behalf of the Secretary of State in Council shall be per- 
sonally liable in respect thereof. {Addison, J,) N.W. 
RY. Administration v. n.w. Ry. Union. Lahore. 
14 Lah. 330 = 148 1.0.49 = 6 R.L. 493 = 34 F L.R. 
975 = A.I.R. 1933 Lah. 203. 

S. 49 — Notification by the local Government in 

the Gazette — Whether duly authenticated — Signed by 
the Additional Secretary to the Government. See BEN- 
GAL Criminal Law Amendment Act (VI of 1930) 
S. 3(2). 62 Cal. 1041. 

‘(as amended in 1918), S, 52 B {2)— Rules made 

by Governor acting loith Ministers — Validity of-En- 
qwry into — Competency, 

The validity of the rules made by the Governor acting 
with his Ministers under S. 176 (2) (/), C. P. Municipa- 
lities Act, conferring jurisdiction on Judges of Civil 
Courts as Civil Courts to decide election disputes cannot 
under S. 52 B be questioned in any legal proceedings on 
the ground that they do not relate to a transferred sub- 
ject, and the authority have no power to confer 
jurisdiction on Civil Courts, as the powers of Civil 
Courts are included in the provincial subject of adminis- 
tration of justice, which is a reserved and not a trans- 
ferred subject. {Marnair, J.C., Jackson and Suhhedar, 
A.J.Cs.) Nilkanthrao V. Jag NATH. 27 N.L R. 61 
= I.B. 1931 Nag. 88 = 131 I.O. 424 = A.I.R. 1931 Nag 
82(2) (F.B.). 

S. 66— Delegation of powers to Local Government 

— Validity of. 

The delegation of powers to the Local Government to 
declare that associations are to be deemed to be unlawful 
\%x\o\. ultra vires. {Jai Lai, Jf) MaTHRA DaS v 
Emperor. 6 I.R. (Lah.) 160=146 I.O. 26 = 34 
Cr.L J. 1178—34 P.L.R. 923 = 1933 Or 0. 631 = A I R 
1933 Lah. 387 (2). 

Sb. 64 and X22-A.—Legislattve Assembly- 
Electoral Rides, Rr. 12 {G)and 48 -’Candidate elected 
but test gmng— Resignation accepted before oath under 
, R. 7.^— Refund of deposit refused — Suit if barred. 

A candidate deposited Ks. 500 on 16th June 1930 
under R. 12 (1), and was elected on 26th June 1930. 
Three days later, he sent in his resignation, and it was 
accepted on 2nd July 1930. He did not make either the 
oath or affirmation prescribed by R. 24. He demanded 
a refund of his deposit which was refused. In a suit to 
recover the deposit, 

Held, that his application for refund having been re- 
fused by the authorities and he having been told that the 
rules do not entitle him to it, it was open to the candi- 
date to obtain a decision from the Governor-General 
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OOVT. OF INDIA AOT (1916), S. 67 (2) (b). 

under R, 48 ; and so long as the Governor-General did 
not refuse to give a decision, the Courts would decline 
to interfere. {Vivian Bose, A, J* C*.) ThaKURDAS 
Gujrathi V, Secretarv of State. 30 N.L.B. 266 
= 149 1.0. 103 = 6 R.N. 219 = A.I.Ifc. 1934 Nag. 126. 

~S. 67 (2) (“b ) — Sanction of Governor^ General — 

Changes introduced in Select Committee — Child Marri- 
age Restraint Act^ 1929, tf ultra vires. 

Where in a prosecution for a Hindu child marriage 
the accused pleaded that the Act was ultra vires, as it 
did not have the sanction of the Governor-General as it 
came out of the Select Committee. 

Held, that so far as the Hindus were concerned the 
changes introduced in the Select Committee were not 
such as to render inadequate the previous sanction 
accorded b> the Governor-General or the introduction of 
the Bill unlawful. {Macpherson, J.) Mt. JalSI KUAR 
«/. Emperor. 6 IE. (Pat.') 248 = 146 I.O. 298 = 36 
Cr.L J. 20 = 14 Pat. LT. 438 = 1933 Cr C. 1027 = 
A.I.R. 1933 Pat. 471. 

S. 68 — Bill introduced with Governor General's 
sanction — Amendments made by Select Committee — 
Fresh sa net ion, it’ necessary. 

Where a bill is introduced in the legislature with the 
sanction of the Governor General, merely because in the 
Select Committee several material amendments are 
made, the sanction of the Governor -General need not be 
obtained once again before the amendments are discus- 
sed and adopted. {Tek Chand, J.) JOTY PARSHAU v. 
Amba ParSHad. 164 I.O. 476(1) = 7 B.L. 677 (1) = 
36 Or.L.J. 659=A.I.R. 1934 Lah. 136 (1). 

— S. 12^" Emergency" — Jurisdiction of High 
Court, 

The question whether an emergency exists or not with- 
in the meaning of this section is one of fact which the 
Court may enquire into. But inasmuch as the Governor- 
General may be in possession of facts which he may not 
be willing, or Ije compelled, to disclose, all that the 
courts can do is to enquire whether there is evidence 
from which the Governor-General may reasonably con- 
clude that an emergency exists. {^Beaumont, C, /., Mad' 
gavkarand Blackwell, //.) EMPEROR v. CHANNAPPA 
Shantirappa. 65 Bom. 263 = I.B. 1931 Bom 196 = 
129 I.O. 696 = 32 Or.L.J. 403 = 32 Bom.L.B. 1613 = 

1931 Cr.O. 65= A.I.R. 1931 Bom. 67. 

— -3. 72 — Ordinance — Operation of— Viceroy, the 

sole Judge, 

The Governor* General who is the sole repository of 
the power of promulgating Ordinances is the only Judge 
as to whether or not the provisions of an Ordinance can 
or cannot be made operative by reference to an original 
statute or otherwise. (C. C. Ghose, Costello and Rem- 
ff'Y^ JJ ) ANANDA Bazar PatRIKA, In the matter of, 
60 Cal 408 = I.R. 1932 Cal, 675=140 I.O. 6 = 33 
Cr.L J 839 = 37 O.W.N. 104 = 1932 Cr.O. 764= A.I.B. 

1932 Cal. 746 (8.B ). 

S. 72 — Ordinance — V ilidity — Omission to recite 

emergency. 

If there are omissions in an Ordinance, it must be 
open to the Governor General to repair the omissions by 
means of an amending Ordinance. It is not necessary 
to recite the original emergency if the later Ordinance is 
merely an amending Ordinance. (C. C, Ghose, Costello 
and Reinfry, JJ,) AnaNDA B^Zar PaTRIKA. In the 
matter of. 60 Cal. 408 = I.B. 1982 Cal. 676 = 140 I.C. 
6=33 Cr.L.J. 839 = 37 O.W.N. 104 = 1932 Cr.O. 764= 
A.I.R. 1933 Cal. 746 (S.B.). 

[P. 37C.W.N. 166 (171).] 

^ S. 72 — Powers of the Governor General — Enter 

gency — Existence of — Ordinance — Nscessity for'~~- Juris- 
diction to decide. 


I GOVT. OP INDIA AOT (1916), S. 72. 

' Under S. 72 of the Government of India Act, which 
authorizes the Governor-General in cases of emergency 
to promulgate Ordinances for the peace and good Gov- 
ernment of British India, the Governor General alone is 
to be the sole Judge of whether the state of emergency 
exists and whether the Ordinance conduces to the peace 
and good government of British India, as contemplated 
by the section. His judgment is not subject to review 
by the Courts. The power given to the Governor- 
General by S. 72 is an absolute power, without any 
limits prescribed, except only that it cannot do what the 
Indian Legislature would be unable to do, although it is 
only to be used in extreme cases of necessity where 
the good government of India demands it. {Viscount 
Dunedin) BHAGAT SINGH v , EMPEROR. 68 I.A. 
169 = 12 Lah. 280 = 36 C.W.N. 646 = I.B 1931 P.C. 
143 = 33 Bom.L.R. 960 = 32 Cr.LJ. 727 = 131 I.C. 
416 = 63 C.L.J. 383-8 O.W.N. 846=1931 A.L.J. 
448 = 14 0.L.J. 640 = 34 L.W. 67=32 P.L.R. 658 = 
1931 M.W.N. 601 = 1931 Cr.O. 621= A.I.R. 1931 P. 
C. Ill = 61 M.L J. 279 (P.O.). 

[R. 34 Bom.L.R. l523 (l547) (S.B.); 60 C. 364 
(374); 37 C.W.N. 166(168> 61 C. 197 (208); Bel. 59 
C. 1440(1449).] 

S. 72 — Power to extend operation of Ordinance 

conferred on Local Government — V alidity of , 

The Governor General and he alone, has the pow'er to 
promulgate an ordinance, which is a form of emergency 
legislation. He can also provide that it shall come Into 
operation at such time or in such areas as may be 
determined by the Local Government or some third 
party. By so doing, he is not delegating the right to 
make a law; he is merely providing how the law which 
he makes is to be administered. 4 Cal. 172 (P. C.) Kel. 
{Beaumont, C. J, Broomfield and Nanavati, JJ.) 
Emperor v , Balkrishna Hari. 67 Bom. 93=141 
IC 720 = I.E. 1933 Bom. 130 = 34 Cr.L.J. 199 = 34 
Bom.L.B. 1523 = 1933 Cr.C. 1 = A.I.B. 1933 Bom. 1 
(S.B.). 

— S. 72 — Promulgation of Ordinance — Statement 
of reasons unnecessary , 

It is not in any way incumbent on the Governor- 
General as a matter of law to expound the reasons 
which induce him to promulgate an Ordinance under 
S. 72. {Viscount Dunedin.) BHAGAT SlNGH v. 
Emperor 68 I.A. 169 = 12 Lah. 280 = 36 O.W.N. 
646=33BomL.R. 960 = I.B. 1931 P.C 143 = 32 Or. 
L.J. 727=1311.0. 416=63 C.LJ. 383=14 O.L J. 
640 = 34 L.W. 67 = 32 P.L.E. 658 = 8 O.W.N. 846 = 
1931 A.L.J. 448 = 1931 M.W.N. 601 = 1931 Cr.C. 
621=A.I.B. 1931 P.C. 111 = 61 M.L.J. 279 (P.O.). 

— — S. 72 — Repetition of ordinance — Special Powers 
Ordinance {X of \^yi),S,ll — Validity. 

The same conditions, which may at one time create an 
emergency, may, whether they continue or disappear, be 
regarded as again creating an emergency. There is 
nothing in S. 72 which may be construed as indicating 
that an Ordinance, which, under it, is to remain in force 
for six months, cannot be repeated. And hence S. 77 , 
Special Powers Ordinance X of 1932, is not ultra vires. 
Whether at any time there is a state of emergency or not, 
is a matter entirely for the Governor- General to judge. 
{Rankin, C, J., Mukherji and Mitter. JJ.) ANUKUL 
Chandra Parihal, In re. 142 I.C. 226= I.B. 1933 
Cal. 257 = 34 Cr.LJ. 316=1933 Cr.O. 369 = A.I.B. 
1993 Cal. 278 (SB.). 

— — S. 72— Sentences under special ordinance — Ter- 
mination, 

It is not the intentioi? of the Parliament in limiting 
the duration of an ordinance to six thonths to limit also 
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the sentences of imprisonment that might be imposed 
under any ^uch ordinance to sentences that would expire 
with the expiry of the orrlinance. 'I here is nothing in 
S. 72 to justify such a conclusion although no such pro 
viso may have been inserted in the ordinance. {^Panc- 
kridj^e afiU Patterson, //.) JOCJKNPRA Chandra 
Roy V. SUPKRfNTKNDENT OF THE DUM DUM 
SPECIM.JAIL. 60 Cal. 742 -I.R. 1933 Cal. 241 (2) 
-142I.C 204-34Cr.L.Jr 291 r2)-37 O.W.N. 363 
- 1933 Cr.C. 361 = A.I.R. 1933 Cal. 280. 

S. 79 —Local legtslatur^ — Poioer to pass laws 

aff'ectttifi jurisdiction and powers of /Itffh Court, 

Per Bennet, J. — The local legislature has power (with . 
previous sanction) to pass laws affecting the jurisdiction 
and powers of the High Court, whether derived from the 
Government of India Act, 1919, the Letters Patent or 
the Codes. Hence S. 19 ('/’), U. P. District Boards Act, i 
is not ultra vires of the legiclalure. {Maker jt and 
Bennet, //.) Masoon Al.i Khan ALI AHMAD 
Khan. 55 All. 1008 - 147 I.C. 148-6 R.A. 403 = 
1933 A.L.J. 971- A.I.R 1933 All. 764. 

so f3) (a) — tax'' — Meanimr. 

The wor<ls “new tax” in S. 80 (3) (r/) are W’ide ; 
enough to cover the case of a tax which has been newly ; 
or recently imposed. {Jat Lai and Ajfha Haidar, J/) ] 
Ganpat Kai V. District board, Sargouha. I.R. 
1931 Lah. 878 = 134 I.C. 110 33 P.L.R. 136 = A.I. 

R. 1932 Lah. 87. 

(as amended by the Amending Act of 1916), ' 

S. U—Scope and construction — Local law affecting ' 
prerogative of Crown passed prior to 1915 — Validity — 
City of Bombay Municipal Act (1888) — If ultra vires, i 

S. 84 of the Government of India Act of 19l5, taken ' 
in conjunction with S. 2 of the Amending Act of 1916, 
has undoubtedly the effect of validating not only future 
Acts of legislative authorities in India, but also past ^ 
acts, i.c., acts of local legislatures passed piior to 1915. 
The City of Bombay Municipal Act of 1888 is not : 
theiefore invalid or ultiu vires the local legislature | 
merely because of the fact that it affects the pierogativc* 
of the Crown. {^Beaumont , C. J. and Pangnekar, /.) I 
•Secretary ok State z/. Municipae Corporation , 
OK Bombay (No. l). 59 Bom. 681 = 158 I.O 151= • 
8R.B 113 = 37 BomL.R. 499 = A.I.R. 1935 Bom. 
347. 

3. 96 B — Civil Servites {Classification, Control 

and Appeal^ Rules, K. 55 — Breadi of in dismissing 
u'rvant — Damn ges — Asse isment, 

A person in the civil service of the Crown in India ; 
holds r^ffice during His Majesty’s pleasuie. He has ' 
however a I ight of action against the Crown if he is ; 
removed fiom service without a full enquiiy complying i 
with R. 55 of the Cavil Services ((classification (Control 
and Appeal) Rule'.\ In order to assess the damage it must * 
be seen what his ])osition would have been if he had 
been replaced in his position as he was before his ' 
removal. If it is a certainty that he would he removed I 
from his appointment even if an enquiiy strictly follow- 
ing K. 55 were to be held, the damages which he is i 
entitled to for the failure to follow the provisions of that j 
rule must I)e nominal. {Page, C. /. and Bagiiley, /.) j 
Secretary OF State d’.attaipes. 12 Rang. 
666 = 164 I.0.212 = 7R.B. 285 = A.IR. 1934 Rang. I 
381. 

-S. 96-B — Ctvtl Services {Classification, Conti ol \ 

and Appeal^ Rules, R. 55 — Object and effect of. i 

The object and effect of S. 96 B of the Government i 
of India Act and K. 55 of the (^ivil Services ((^lassifi ! 
cation Control aijd Appeal) Rules is that while the j 
Crown reserves to itself the right of dismissal at pleasure [ 


it is provided, in order to prevent high- handed action on 
behalf of its agents, that the Oown should only exercise 
its right of dismissal at pleasure, after the .servant con- 
cerned has obtained the benefit of an enquiry into the 
circumstances in lespect of which the Crown might or 
might not exeicise its right of dismissal. For plain 
dismissal or removal from the service of the Ciown per 
se the servant has no right of action against the Crown. 
He has, however, a right of action if he is removed 
without the provisions of K. 55 having substantially 
been c.omplied with. {Page, C, J, and Baguley, J.) 
Secretary ok State v, D’attaides. 12 Rang. 656 
= 164 I.C. 212 = 7 R B. 285 = A.I.R. 1934 Rang. 381. 

S. 96-B — Civil Sei vices {Classification, Control 

and Appeal) Rules, R, 55 — G, circular No. 49 of 1930 
of Oiwernment of Burma — Infringement of — Right of 
action, 

G circular No. 49 of 1930 of the (lovernment of 
Burma is merely a ciicular pointing out to Government 
officeis the way in which they are to proceed in all cases 
to which k. 55 of the Civil Sei vices (Classification, 
Control and Appeal) Rule.s applies. It has no statutory 
basis and the infringement of its provisions does not 
give to any person any nglit of action. (.Page, C, /. 
and Baguley, J.) SECRETARY OK STATE v. D’ATTAI- 
DES. 12 Rang. 556 = 164 I.O. 212 = 7 R B. 286 = A. 
I B. 1934 Rang. 381. 

— — -S. 96 B — Dismissal of servant — Damages for 
remarks made by officer. 

In view of the opening words of S. 96 B of the 
(iovernment of India Act, a person in the (7ivil Service 
of the Crown can have no cause of action against the 
Crown for wrongful dismissal or wrongful removal. Nor 
can he claim damages for any remarks made by any 
official in connection with the dismissal. The damages 
for wrongful dismissal of a servant cannot include 
compensation for the manner of tlie dismissal, for his 
injured feelings, or for the loss he may sustain from the 
fact that the dismissal of itself makes it more difficult 
for him toobJain fresh employment, 1909 A.('. 488, Ref. 
to. {Page. C. J. and Baguley, /.) SECRETARY OK 

State v. D’Att aides. 12 Rang 656 = 154 I.O. 212 
= 7 R R. 285 = A I.R. 1934 Rang. 381 . 

"S. 96 B — F undanitfital Rules and Civil Service 

Regulations — Applicability — Port office clerk at Bas- 
setn — Right to enquiry on suspension. 

The Local Government have been regarding Port 
office clerks at Bassein as coining under the Fundament- 
al Rules and the Civil Service Regulations. A head 
clerk who had served for many years on the footing tint 
these rules applied to him, is entitled to the benefits 
given tope' sons in the (Jivil Services of the Crown in 
India, and if he is placed under su'^pension on certain 
charge.^, he is entitled to the benefit of an enquiry as 
laid dowMi in the rules drafted under S 96 B of the 
Government of India Act. {Pa^e, C. J. and Baguley, 

/.) Secretary (jk Siwte v. D’Attaides. 12 
Rang. 556 = 154 I.C. 212-7 R.R. 286 = A.I.R. 1934 
Rang. 381. 

— . ...g 90 g — Right of Crown to dismiss civil 
servants, 

S. 96-B of the Government of India Act has not taken 
away from the Crown the right to dismiss its civil 
servants at its pleasure which existed before its enact- 
ment, 57 C. 231, Foil. {Beasley, C.f. and Bardsivell, 
/.) RANGACHARI r/. SECRETARY OK StvIE FOR 

INDIA. 57 Mad. 857 = 164 I.C. 884 = 7 RM. 606 = 
40IiW. 146=AXR. 1934 Mad. 516 = 67 MX J. 
123. 

■ -S. 96-B — Tenure of civil servant — Recruitment 

under Government of India Rules. 
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<JOVr. or INDIA Aor (1916). S. 96 B(1). 

Where a contract with a civil servant was made 
under the authority of the Government of India Rules, 
which were presumably made under the delegated 
authority by the Secretary of State-in Council, the tenure 
of his office is not at His Majesty’s pleasure, but is 
regulated by the terms of the rules under which he was 
recruited and served. 57 M. 857, Diss. From. {/Xilip 
Stngh and Bhide, JJ.) flARI RAM v. SECRETARY OF 
State FOR India. 158 I.C. 996 = 8 It L. 328 = 37 
P.L.R 780-A.I.R. 1936 Lah. 282. 

S. 96-B (1) — Rules 13 and l5 — Dismissal of 

officer by a person subordinate to the appointing autho- 
rity — Officer already on invalid pension— Suit for 
declaration of wrongful dismissal and for damages — 
Maintainability against Secretary of State -Pensions 
Act, S. 6. 

A Police Sub-Inspector was first discharged on an 
invalid pension but was afterwards dismissed, with the 
consequence of his pension being withdrawn for mis- 
conduct prior to discharge. He sued the Secretary of 
State for a declaration that he was not liable to removal 
after his retirement and for damages. 

fields that though the dismissal of the Sub-Inspector 
by the Deputy Inspector-General, an authority lower in 
rank than the Inspector General by whom he was 
appointed, was not in accordance with the words of 
S. 96-B (1) of the Government of India Act, still the 
whole section being governed by its opening w’ords “sub 
ject to the provisions of this Act and the rules made 
thereunder*', the dismissal would not be contrary to the 
statute in so far as there was a new^ rule framed under 
the Act giving a Deputy Inspector-General power to 
dismiss as well as appoint a Sub Inspector. The 
dismissal could not be considered from the point of view 
of its having been a breach of contract with leference to 
S. 96 B (1). The dismissal had rather to be viewed as 
part of the order by which he had been deprived of his 
pension The damages prayed for, for the breach of 
contract set up, could only be for the loss of pension and 
the Sub-Inspector was debarred by the Pensions Act 
from bringing any suit that might affect his right to 
the pension. (Beasley, C. /. and Bard swells /.) 
Rangachari V . Secretary of State for India. 
67 Mad. 857-164 I.C. 884 --=7 R.M. 605 = 40L. W. 
146 = A.I.R. 1934 Mad. 616 = 67 M.L.J. 123. 

S. 96-B (1) and R. 14 — Officer dismissed with- 
out enquiry — Right of suit — Public servants enquiries 
Act, S. 25. 

A Reader in the Government Press, was dismissed 
from service without any enquiry. lie sued the Secre- 
taiy of State for damages for wrongful dismissal. 

Held, he had no right of action, as R. 14 framed 
under the Government of India Act, imposing formali 
ties like enquiry befoie dismissal of a civil servant was 
specifically without prejudice to the piovision of the 
Public Servants Inquiries Act, S. 25, which says. “Noth- 
ing in this Act shall be construed to affect the authority 
of the Government for suspending or removing any 
public sei vant without an enquiry under this Act.” When 
that was the case, it was not possible to say that the 
Government or the authority to whom it delegated its 
power in the matter could not, with reference to R. 14, 
dismiss its civil servants without any enquiry. That one 
was doing work, as a reader in a press, which could have 
been done by a private person did not make him any the 
less a public servant or limit the right of Government to 
dismiss him at its pleasure. The statutory rules gave 
him no right of suit, and the general rule was that no 
remedy could be taken but the parJ^cular remedy pre 
scribed by the statute. (Beasley, C,J. and Bardswell^ 


GOVT. OF INDIA AOT (1916), S. 101 (4). 

/.) Rangachari t/. Secretary of State for 
INDIA. 67 Mad. 867 = 40L.W. 146 = 154 I.O. 884 = 
7 R.M. 605 = A.I.R. 1934 Mad 616 =-67 M.L.J. 123. 
S 9S-BC2) — Po7oer of dismissal — Limitation, 

In British India the geneial powei, based on public 
policy allowing Government to dismiss their servants 
without giving any leason why they should be dismissed, 
is slightly fettered under the Statutory Rules —Tenure of 
Government servants. (Citnltffe, J.) J. A. D. Naya- 
GAM V , The Secretary of State for India in 
Council. 9Rang. 18=IR. 1931 Rang. 311 = 134 
I.C. 748 = A.I.R. 1931 Rang. 103. 

8. 96-B (2) — Rules under — Rule 14 — Dismissal 

of Government set vant — Finding of Civil Conti as to 
guilt — Further departmental enquiry if, necessary. 

Under Statutory Rule 14 made under S. 96 B (2) 
regarding dismissal of a Government seivant, if a Civil 
Court holds in a civil action that a Government servant 
has made a fraudulent claim and a false declaiation in 
respect of that action, it is not necessary that in older 
to justify his dismissal there should be a further depart- 
mental enquiry. The finding is sufficient by itself for 
dismissal. (Cunltffe, Jf) J. A. D. NaYAGAM v ThE 
Secretary of State for India in Council. 9 
Rang. 18 = I.R. 1931 Rang. 311 = 134 I.O. 743 = A.I. 
R. 1931 Rang. 103. 

S 96-B (2) — Rules under — Rule 14 — Judicial 

tn al ” — Mea nt ng, 

“Judicial trial” includes all trials held before a com- 
petent Couil and is not limited to criniiniil trial. 
(Cunltffe, J.) J. A. D. NaYAGAM v, THE SECRETARY 
OF State FOR INDIA in Council. 9 Rang. 18 = 
I.R. 1931 Rang. 311 = 134 1.0. 743 -A.I.R. 1931 
Rang. 103 

S. 101 (4; — Constitution of High Court — Ab- 
sence of requisite proportion aue to temporary vacancy — 
Additional and officiaiing Judges — Whether the proviso 
to the rule applies. 

At least in practice, the proviso to S. 101 has been 
interpieted so f.ir as meaning that the Chief Justice must 
be a Barrister Judge and that one-third of the total 
strength of the permanent Judges including the Chief 
Justice must be Barristers, and one-third must be members 
of the Indian Civil Service. The pioviso does not in 
expiess terms apply to Additional Judges, for it excludes 
them. A fortiori, the proviso does not apply to Offi- 
ciating Judges appointed by the Local Government. So 
there is no defect at all if the Officiating Chief Justice 
happens to be a non-l^arrister or an Officiating Judge 
a non-Barrister or non-Civilian Judge in place of 
Barrister or Civilian Judge, who has eitlier retired or 
gone on short leave. There is a distinction between 
the constitution of a High Couit which cousi^ts of one 
Chief Justiceship and a fixed number of Puisne Judge- 
ships and the actual group of individual Judges, who tor 
the time being constitute the High Court. If the consti- 
tution itself weie altered and a Judgeship were abolished, 
which would disturb the requisite proportion, there would 
certainl>i be a defect in the constitution But if there be 
a temporary vacancy caused by the retirernen*^, resigna- 
tion or going on leave of a Chief Justice or T’eimanent 
Judge, the constitution, w’ouUl not be illegal. The mere 
fact that a vacancy caused by the retirement of a Judge 
has not been filled up and there is no longer the requisite 
proportion (one-third) of the Barrister Judges, does not 
render the High Court illegally constituted so as to 
depiive the subsisting Judges of their ordinary jurisdic- 
tion. {Sulaiman, C, /. and Baipat, /.) ADITYA 

narain Singh v. Tulshi Prasad narain Singh. 
7R.A. 190 = 161 1.0. 666 = 1934 A.L.J. 941 = 4 A.W. 
R. 81-A.I.R. 1934 All. 979. i 
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aOVT. OF INDIA ACT (1916), S. 101 (4). I 

— — S. 101 (4) — Constt utton of High Court — Absence 
of requisite proportion due to vacancy — Effect. 

S. 101, cl. (4) no doubt provides that at least one- 
third of the Judges of the High Court shall be Barristers. 
But this does not mean that if on account of certain 
reasons a vacancy occurs, the other judges of the High 
Court shall be deemed incompetent to carry on the work 
of the High Court till the vacancy has been filled up. 
(^Milker n an i Bennet, JJ.) BHAGWAN KUNWaR v, 
Gulab Kunwak. 4 A.W.R. 79^ A.I.R. 1936 All. 
322. 

S. 106 — High Court' i Original Criminal /urtt' 

diction — Modification by ordinance — Pcnuer of Governor^ 
General, 

S. 106 of the Government of India Act leaves the 
definition of the High Court's Original Criminal Juris- 
diction to be made by the I.etters Tatent and the High 
Court derives a particular Oiiginal Criminal Jurisdiction 
from Cl. 22, Letters Patent. It is within the power of 
the Indian Legislatuie to alter and amend the Letters 
patent and conse(juently within the Ordinance making 
power of the Governor-Geneial under the Government 
of India Act. (A'anhin, C.J, and Ameer Alt^ /.) 

AMAR Chandra v. Emperor. 60 Cal. 814= I.R. 
1933 Cal. 259 = 142 I.C. 310 ==34 Cr.L.J. 320 = 1983 
Cr.O. 600 = 37 C.W.N. 481 = A.I R. 1933 Cal. 864. 

S. — Applicability — Order under S, 5l, 

Eniet gemy Powers Ordinance^ 1932. 

Quaere. — Whether High Court can exerci'^e its power 
of superintendence under S. 107, Government of India 
Act, with respect to order under Ordinance II of 1932. 
{Patichiidqe and Patterson. //) ManmaTHANATH 
Kundu V. Emperor. 60 Cal 851 = I.E. 1933 Cal. 
890 - 143 1.C. 238 = 34 Cr. L. J. 679 = 1933 Cr.O. 579 
- A.I.B. 1933 Cal. 401. 

S. 107 — Hoard of Kn>enue— 'Order under Madras 

Estates Land Actt S. 172 — Revision — Maintainability. 

Held. {Stmdaram Cketiy. dissenting') : The Re- 
venue Officer when making a settlement of rents under 
Chapter XI of the Madras Estates Land Act is not a 
Civil t.'ourt. So the Board of Revenue when directing 
the revision of his proceedings under S. 172 is also not 
a Civil Court and the High Court cannot either under 
S. Il5 C. P. Code or S. 107, Government of India Act, 
revise an order made or purported to be made under S. 
l72. {Beas/ey.C, J.. Ramesam. Reilly, Ananthakrishna 
Atyar and Sundaram Cheiiy. JJ,) RAJA OF MaNDASA 
V. JAGANNAYAKUI.U. 65 Mad. 883 = I.R. 1932 Mad. 
869 = 140 I. 0. 331 = 1932 M.W.N. 360 = 36 L.W. 
292= A I.R. 1932 Mad. 612 = 63 M.L.J. 460 (P.B.). 

8. 107 — Civil Court — District Judge hearing 

election petition— U. P. District Boards Act— Ss. 18 and 
19. — Judge presiding as persona designata — High Court 
has no power of appeal revision or superintendence. See 
a. P. DT. BOARDS ACT (1922) S.S. 18 AND 19 1933 

A.L.J. 671 = A I.R. 1933 All. 764 

S. 107 — Competency of revi.sjon — Conviction by 

Union Bench under Bengal Village Self Government 
Act (1919). Bee CR. P. CODE S. 439. 59 Cal. 1080. 

— S. 107 — Court — District Magistrate acting under 
Press {Emergency Pouiers) Ait {XX/// of 1931). 

The District Magistrate acting under Press (Emer- 
gency Powers) Act (XXIII of 1931) is not a Court but 
an executive officer, and therefore not subject to 
the High Court's power of superintendence. {Court- 
ney Terrell. C, JMakomed Noor and Varma. Jf.) 
MURALI MaNOHAR PRASAD V. EMPEKOR. 13 
Pat. 547 = 6 E.P. 669 = 36 Or Ii. J. 1022 = 149 1.O. 841 
= 16 Pat.L.T. 291 = 1934 Cr.O. 720 = A. I.R. 1934 
Pat. 344 (F B.). 

—— S. 107 — Discretionary order — Order refusing 
amendment of plaitit — 'Interference. 


GOVT. OF INDIA ACT (1916), S. 107. 

It cannot be laid down as an inflexible rule that a 
discretionary order cannot be interfered with in revision. 
When amendment of the plaint was applied for, before 
the trial began, but the Court refused the same, though 
plaintiff had good grounds. 

Held, in revision, that the amendment should be 
allow'ed subject to any order for costs, that may be made 
by the lower Court. {C.C. Gkose. Ag, C. J. and S. K . 
Ghose. J.) LORE Nath MUKHERJEK V. ABANI NATR 
Mukherjee. 149 I.C. 923=6 R O. 660 = 37O.W.N. 
1093 = A.I.R. 1934 Cal. 102. 

[R. 38 C.W.N. 1146(1153).] 

S. 107— District Judge acting under Bengal 

Municipal Court — If Court subject to appellate juris- 
diction of High Court — Order rejecting election petition 
on the ground that petitioner has no locus standi — High 
Court’s power to revise. See BENGAL MUNICIPAL 
ACT. SS. 36x0 44. 39 C.W.N. 971. 

*8. 107 — District Judge refusing certificate under 

S. 41, Punjab Courts Act — Power of High Court to 
direct him to do so. See PUNJAB COURTS ACT, S. 41. 
A I.R. 1935 Lah. 592. 

— — -S. 107^ — Election petition — District Judge hear- 
ing — Revision from — U. P. Dt strict Boards Act {X of 
1922), .S’. 18. 

A District Judge hearing an election petition under S. 
18 of the District Boards Act (1922) is not a Civil Court 
\ hat persona desi ^nata. tven though he has the powers^ 
and privileges of a Civil Court ; and hence he is not 
under the superintendence of the High Court under S. 
107, Government of India Act. Case law discussed. 
{Afukcr/t and Bennet. JJ.) MASOON ALI KHAN v. ALl 
Ahmad Khan. 66A11 1008=147 10. 148 = 16 R. 

A. 403 = 1933 A.L.J. 971=A.IB. 1933 All. 764. 
— S 107 — Ends of justice — Statutory tody acting 
in contravention of Act — Interference. 

The High Court is responsible for the administratiorv 
of justice in the province and in cases of obvious iti* 
fringement of the laws of the land by subordinate tri- 
bunals, it can always interfere in the inteiests of justice 
and in cases where the jurisdiction conferred on the 
Courts by the Act of Parliament has been flagrantly 
violated. Panchayat’s action in contravention of S. 26, 
Punjab Village Panchayats Act, interfered with {Agha 
Haidar. J.) KUNDAN LaL v. RAM CHAND. 15 Lah. 
80 = 6B.L. 317=146 1.0. 1050 = 35 P.L.R. 140 = A.I. 

B. 1934 Lah. 156. 

8 107 — Erroneous order electing third party in 

possession — Setting aside. 

A Court had appointed a Receiver of suit p roper tie.s. 
It passed an order of ejectment against an occupant of 
the premises though neither party had a present right to 
remove him. It was advisable in the circumstances of 
the case not to eject him. 

I/eld. that the order of ejectment having been passed 
with jurisdiction, though wrongly, was not open to revi- 
sion under S. 115, but could be interfered wdih under S. 
107, Government of India Act. (Tapp. J,) LALTA 
Devi v. Balkishan Chopra. 6 I.R. (Lah.) 199 = 
146 1.0. 258 = A.IB. 1933 Lah. 327. 

S. 107 —Interlocutory Order —Interference- 

Other lemedy open. 

The High Court should not interfere under S. 107 
with any interlocutory order when the plaintiff has a 
remedy by way of appeal. {Daltp Singh. J.) MEHTAB-' 
Singh v. Secretary of State. I.R. 1933 Lah. 
377-143 1.0. 686=A.I.R. 1933 Lah. 167. 

— S. 107 — Interlocutory order — Revision^ 

No doubt High Court only interferes in revision with 
interlocutory orders in cases, where refusal to interfere: 
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GOVT. OF INDIA ACT C1915), S. 107. 

will cause irreparable loss or damage of some kind, yet 
such a revision is more under S. 107, Government of 
India Act, than under S. 115, C. P. Code. (Afya Bu 
and BaguUy, Jf,) MAUNG PYU z'. Ma Gyi. 6 I.R. ^ 
(Rang.) 109 = 146 I.C. 616=A.IR. 1933 Rang. 263. 

— S. 107 — Land Acquisition Collector f a 

'‘'Court'' — Refusal to refer to civil court — Revision, 

The Land Acquisition Collector is not a “Court** 
Within the meaning of S. 107, Government of India Act 
or S 115, C. P. Code; but his act in refusing to make a 
reference under S. 18, Land Acquisition Act, is a judi- 
cial act, consequently, though S- ll5,C. P. Code, may 
not technically apply, there being no remedy outside the 
chartered High Courts. The High Court has power to 
revise such an order. (yack and Khiindkar^ J 
Leah Elias Joseph Solomon v. H.C. S. Stork. 
61 Cal 1041== 153 1.0. 938 = 7R.C. 411 = 38 C.W N. 
844 = 60 C.L.J. 184 = A.I.R. 1934 Cal. 758. 

'‘3. 107 —Legal Practitioners Act — Order under — 
Interference — "In furtheiance of justice" . 

It is a little difficult to understand what exactly is in- 
cluded within the words “in furtherance of justice** but 
the High Court cannot interfere when it is a question 
W'eighing the evidence Where the District Judge re- 
fused to accept the Sub-Juilge’s report and declare cer- 
tain persons as touts and thereupon the Bar Association 
moved the High Court in revision, held^ that the order 
of the District Judge was not so obviously wrong as to 
call for interference in revision. (Dalip Singh, JI) 
Emperor v. Mehr Singh. IR. 1931 Lah. 866 = 
134 I.C. 98 =32 Cr.L.J. 1129= 31 P L.R. 1003 = 1931 
Cr.C. 162 (2) = A.I.B. 1931 Lah. 98 (2). 

— S. 107 — Legal Practitionei i Act (XVIII of 
1879). S, 'hid^Order under — Revision by High Courts 

The High Court in the exercise of its power of gene- 
ral superintendence over all Couits subjects to its appel- 
late jurisdiction can, under S. 107 of the Government 
of India Act, revise orders made by Subordinate Court 
under S, 36 of the Legal Practitioners Act, 27 Cr.L.J. 
476; 21 A. I8l; 45 A. 676; 4 C.W.N. 36; 11 C.L.J. 5l3 
and 6 Pat. 567, Kef. (Rangnekar, /.) MaGANBHAI 
Nathabhai V, Dinkaruao. 140 I.C. 653 =56 Bom. 
677=34 Cr.L.J. 47 = IB 1933 Bom 14=34 BomL. 
B. 1281= 1932 Cr. C. 864 = A.I.B. 1932 Bom. 596. 

S. 107 — Limits of High Court's powers of su 

perintendence — Ri ght of appeal lost by special period of 
limitation — Interference. 

Where a person failed to prefer an appeal within the 
special period of limitation allowed by Ordinance II 
of 1932 but he had a good case on the merits, 

Held, that the High Court could interfere with the 
conviction by virtue of its powers of superintendence 
under S. 107. Limits of the High Court’s powers under 
S. 107 discussed. (Rankin, C. /. and Pearson, /.) 
Manmatha Nath Biswas v. Emperor. 60 Cal. 618 
= I.B. 1933 Cal. 246 = 142 I.C. 280 = 34 Or.L J, 299 
= 37 C.W.N. 201 = 1933 Cr C. 193 = A.I.B. 1933 Cal. 
132. 

S. 107 — Mixed question of fact and law — Inter- 
ference, 

The question whether a Government pleader and 
Public Prosecutor in the mofussil is a ‘salaried officer 
under Government* within the meaning of S. 13 of the 
Madras Local Boards Act of 1920 is a mixed question 
of fact and law, with which the High Court cannot 
interfere in revision. (Reilly and Anantakrishna Aiyar, 
J /.) PANNIRSELVAM V, VEERIAH VaNDAYAR. 54 
Mad. 627= I R. 1931 Mad. 353 = 180 I.C. 177 = 33 L. 
W. 168= A.I.R. 1931 Mad. 83=60 M.L.J. 191. 

— — S. 107 — Order of executing Court regarding 
commission payable to auctioneer-olnterference. See 
Execution— Sale in. A.I.B. 1935 Lah. 966. 

0 * D.— II— 34 
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8. 107 — Order passed under 476, Cr. P. Code 

— Interference . 

An order passed under S. 476, Cr. P. Code, by a 
Civil or Revenue Court can be revised by the High 
Court under S. 107 of the Government of India Act, 
though not under S.439, Cr. P. Code. 40 Cal. 477 and 
7 P.L.T. 199, Ref. (Dhavle, /.) JAGGANNATHA 
acharya Goswami Rajagopalachari. 1361. 
C. 613 = 33 Cr.L J. 147 = I.R. 1932 Pat. 33 = 12 Pat. 
L.T. 671 = 1931 Cr.C. 999 = A I R. 1931 Pat. 411. 

8. 107 — Order setting aside award of arbitrator 

— Lower Court failing to carry out previous directions 
of High C'ourt in hearing objections to awaid — Inter- 
ference by High Court. See C P. CODE, S. 115 — 
Award. 1935 A.L.J. 309 = 1936 A.W.R. 244 = A.I 

R. 1935 All 519. 

8. 107 — Order of Special Judge — Interference, 

The High Court can in the exercise of its powers 
under S. 107 set aside the order of a Special Judge 
passed in an appeal against the decision of the Settle- 
ment Officer. (C. C, Chose and Pearson, JJ.) Go- 
cooL Chandra Law v. nistarini Ghose. 68 Cal. 
1013 = I.R. 1931 Cal. 889 -- 134 I.C. 889 = 36 C.W.N, 
336=A.I.R. 1931 Cal. 663. 

8. 107— Order staying second suit — Revision, 

An order staying a second suit under the inherent 
jurisdiction of the Court to avoid the risk of conflicting 
rulings may, if the lUk be groundless, be revised under 

S. 107. (Daltp Singh, /.) BEHARI LaL v. SaRDARI 
Lal. I.R. 1933 Lah 73 = 141 I.C. 186 = 34 P.L.R. 
123 = A.I.R. 1933 Lah. 606. 

S. 107— Order under S, 108. B, T, Act, 1885— 

Interference, 

Whether an appeal lies or not from an order passed 
under S, 108 of Bengal Tenancy Act, the High Court 
can, in exercise of its powers of superintendence under 
S. 107 of the Government of India Act, set aside such 
order. (C^. C. Ghose and Pearson, //.) KUMAk 
Gocool Chandra law r. NrsTARiNi Ghose. 68 
Cal. 101S = I.R. 1931 Cal. 889 = 134 I.C. 889=35 C. 
W.N. 336 = A.I R. 1931 Cal. 663. 

8. 107 — Powers of High Court — Case not cover- 
ed by S, 253, Agra Tenancy Act. See AGRA TENANCY 
act (HI OF 1926), S. 253. 1935 A.L.J 357 = 1936 

R. D. 131 = 1936 A.W.B. 374 = A.I R. 1936 All. 614. 

S. 107 — Powers of High Court — Scope and 

nature of. 

The High Couit has jurisdiction to interfere under 

S. 107 to prevent grave and irreparable injustice and 
its powers of superintendence under that section are not 
merely administrative but are also judicial. A.l.R. 1921 
Cal. 30 (F. B ); A.l.R. 1928 Pat. Ill and A.l.R. 1930 
Lah. 889, Kef. (Tek Chand, J.) GaNESH DaSS 
Shankar Lal v. asa Nand Kadhe Sham. I.R. 
1933 Lah. 497 = 144 I.C. 616 = 34 P.L.B. 781=A.I. 
R. 1933 Lah. 259. 

8. 107 — Powers of superintendence — Nature 

and extent of — "Courts subject to appellate jurisdic- 
tion' — Meaning of — Appeal from Special Couits in 
limited cases — Powers of superintendence not similarly 
ct rcumscri bed. 

The Government of India Act, being an Act of the 
Imperial Parliament, cannot be controlled, and the 
powers conferred by S. 107 cannot be taken by the G.G. 
under S. 5l of the Emergency Powers Ordinance (II of 
1932). The Special Courts eseablished under the 
Ordinance are “Courts subject to its appellate jurisdic- 
tion*’ because under S. 39 of the Ordinance, the High 
Court has power to hear appeals in certain cases. If 
there is a right of appeal in any case to the High Court,, 
then the High Court can exercise thl right of superiiv 
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tenclunce in respect of matters, and not merely those 
matters in re-spect of which a right of appeal is given. 
The fact that the O. O. acting under S. J06 of the ■ 
(iovernnient of India Act and the Letters Patent could ; 
have excluded all appellate Jurisdiction of the High . 
Court in respe.'.t of Courts constituted under the Ordin 
ance has no rcdevancy in considering the que-stion of the . 
existence of the power of superintendence, where in fact ‘ 
a limited power of entertaining appeals has been confer 
red under S. 39 of the Ordinance on the High Court, 
assuriiing — (l)ut hy no means deciding, in fact the 
contrary has been often held)— that if the appellate 
powers of the High Court had been totally excluded, 
tlie powers of superintendence would also have been 
similarily abrogated. {Beaumont^ C. y., Broomfield 
iiJid Niinaimti, JJ.) KMPKKOR rc HaLKRISHNA ' 
Hari. 67 Bom. 93-141 IC. 720-13. 1933 Bom 
130-34 Cr.L.J. 199 = 34 Bom L.R. 1623 (S.B.)= ; 
1933 Or.O. 1 = A .I.R. 1933 Bom. 1. 

roons. 55 A. lOOS (1027). F 57 A, 690 (695); 35 : 
iiom.L.R. 185 (197). R. 60 C. 603 (611); 60 C. 618 , 
(023).] 

-S. \Q7 —Power of MiperiuitHdenct —Scope of — i 

Special tribunal — Decision to be final — Effect of. 

Per Bennet, /. — Tne Io..al legislature has power (v\ith i 
previous sanclion) to pass laws affecting the jurisdiction . 
and poweis of the High C’oiirt, whetlier derived fiom ; 
the Government of India Act, 1919, the I.elters Patent, ■ 
or the (‘odes. (//) The powers of superintendence iindei ' 
S. l07, Goveininent of India Act, 1919, depends on 
appellate power and can also be affected by laws of the 
local legislature. (///) Where a special tribunal is creat | 
ed by an Act ot the local legislatuie or of the Indian i 
legislature to determine lights cieated by that Act, and ; 
that Act states that the decision of the iiibunal shall be 
final, there is no interference with the rights of appeal, 
superintendence, or revision of the High C’ouit, because 
the High ('oiirt never had such rights over that tiilmnal. 
{Mukent and Bcnnet, JJf) GUl.AM NlZAMUDDIN 7' 
Akhtar HaSain khan. 65 All. 1008 = 147 10. 148 
-6R.A. 403-1933 A.L.J. 971 =A.I R. 1933 All. 
764. 

“S. 107 — Powers under — If atfected by llengal 

Village Self-Covernmenl Act (1919). See C. P. C!ODK, 
S. 115. 38 O.W.N. 986 = A.I.R 1934 Cal. 666. 

S. 107— Procct'duii’f under Bombay Special 

^/Oneri^ency) Poweis Act, 1932 — Interference. 

The special Cuuits under the Hombav Special (Emei - 
gency) Powers Act fall within the purview' of the 
superintendence of the High C'ourt uinler S 107, j 
(ioveinment of India Act. The High (‘ourt will how'- ; 
evei inteifeie Duly if consideiatitins of justice requiie it j 
to do so Hence S. 29 of the Kmeigency PcjW'ers Act is ! 
no bar to the High entertaining a petition for the j 

quashing of |)ioceethngs taken under the Act. (^Bafer ! 
ana Broom Held, // j KRISHNARAO KAMCHANDRA. ! 
Dire. 67 Bom. 690 -G I.R. (Bom ) 170 -35 Cr.L. i 
J. 230-146I.C 688=35 Bom.LR. 845 = 1933 Or.O. ! 
1173 - A.I.R. 1933 Bom. 409. 

■■ ■ 'S. 107 — Kent (’ourt in C'hot.i Nagpur — Decision 

of— High ('ourt’s jui isiliction to mteifeiv. Sec CHDTA 

N.mjpur Tknancv act, S. 218. A.IR. 1935 Nag. 
417. 

~S. \^1 —Revisional jurisdiction. 

It is the privilege and prerogative of the High Court 
once a letnrd is before it and it is found that the order 
passed is erioiieoiis and .so erroneous as manifestly to 
amount to an injustice, to exercise its power of superin 
tendence to revise such oidei, or set it aside and direct 
such further pioceedings to betaken as justice may 
j-equire, A T.R P)20 Pat. 568, Foil. (Adami and 


GOVT. OF INDIA ACT (1916), S. 107. 

PazlAh. JJ) MEHOATUNNISSA BEGAM SEVVAIC 

RAM, 12 Pat. 77 = I.R 1933 Pat. 183 = 1421.0. 865 
= 14Pat.L.T. 593 = A.I.R. 1933 Pat. 161. 

— S 107 — Scope of power — Refusal of Court below 

to allow question put to ivitness — 1 ntt rference . 

The power of superintendence conferred on the High 
(^ourt under S. 107 does not empowei it to interfere 
with oi set right the order of a Subordina’e Court on the 
ground that such order has proceeded on an error of 
lawr or an error of fact. The High Couit is not, there* 
foie, competent to interfere with the refusal of the 
Court below to allow certain questions to be put to the 
witness, on the ground that the Court has erred in law 
in disallow’ing such questions. {Snlatnian, C. /., 
Niamatullah and Rachhpal Stn^^h, J./,) M UK AND 
Lal “v. (jaya Prasad. 67 All. 977 = 156 I.C. 805 = 

8 R A. 37 = 1935 A.W.H. 654 = 1935 A.L J. 649 = A. 
I.R. 1936 All. 699 (F.B). 

S. \{yi— Sentence —Interference with — Principle 

governing. 

{field by Biaumont^ C.J, and Bi cornfield ^ Nana- 
vati^ y. dissenting): — The powers of superintendence are 
certainly wide enough to enable the High Court to alter 
the sentence. But that should only be done when the 
High Court is satisfied that the Magistrate has erred on 
some point of principle. In a case of deliberate disobe- 
dience of the order made by an officer of the Govern- 
ment by a person belonging to the legal profession who 
did not express any regiet for what he had done, the 
High ('ourt will not interfeie with the sentence passed 
by the Magistrate under the Emergency Ordinance on 
the ground of severity. {Beaum mt, C. J., Broomfield 
and Nanavaii, JJ.) EMPEROR v. bAT.KRlSHNA 
Hari. 57 Bom 93 = 141 1 C. 720 = I.R. 1933 Bom 
130 = 34 Cr.L J. 199 = 34 Bom.L R. 1623 = 1933 Or.O. 
1 = A.I.R. 1933 Bom. 1. 

S. 107 — Subordinate Court — Calcutta Improve- 
ment Trust Tribunal, 

Tn dealing with the acquisition of pioperty, the 
Oalrutta Impiovement 'Trust Tribunal is acting as a 
‘Court’ under the Land Acquisition Act and under 
S. Il5, C P ("ode, as well as under S 107 of the 
: Cioverninent of India Act, the High Court is entitled to 
interfere with the order passed by the President of the 
Tiibunal (Costello and Jack, JJ.) Adh AN KUMAR 
MiTRA V. vSri Ski IswAR Radha Madan Mohan 
liu. I R. 1932 Cal 610— 139 LC. 180= 36 O.W.N. 
370 = A.IR. 1932 Cal 660. 

— — S. 107 — Subordinate Com t —District Coint 
acting unicr S. 198 of the Bombay City Municipality 
Act, i9 25 — III gh C’c m rt—P^ ’a ^er t o f revt si on . 

Per Patka) . J. — ‘’The Dlistilct Court exeicising judi- 
cial function in accordance v.itli the proceduie laid down 
in the Land Acquisition Act according to sub-Ss. (3) 
and (4) of S. 198 of the Bombay Municipalities Act of 
1935 is a Suboidinatu Couit under S. 107 (^f the Govern- 
ment of India Act, if not under S 115 of the C. P. 
Code ” 

Per Broomfield. J. — ‘‘'riie District (>)uri is subject to 
j the revisional jurisdiction of the Higli Court even under 
I S 115, C. P.("ude. 40 Bom 509, Doubt : 38 Mad. 594; 

I 44 I A. 201; 3 Rang. 560 (F.B ); 50 Mad. 121, Kef. 
{Patkar and Broomfield, JJ.) ShOLAPUR MUNICI- 
PALITY Tuljaram. 55 Bom. 544 = 1 R 1932 Bom. 
24 (2) = 33 Bom.L R. 1067 = 134 I.C. 1240 (2) = A.I. 
R. 1931 Bom 582 
[D. 35 Bom.L R 8«.] 

—3. 107 -Tiansfer of suits — Jurisdiction of High 
Court— Appeal. LETl’ERS PATENT (ALLAHABAD.) 

CL. 10. 166 1.0. 43= A.I R. 1936 All. 750 (1). 
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— „ 3 107 — Village Panchayat Conrt^Conviction 

by Revision, 

No revision lies under the Cr. P. Code from the con 
viction of a Panchayat Court. Vide S. 77 (2) of Village 
Courts Act. It can only be revised under S. 107 of the 
Government of India A.ct. {Burn, /.) Arulappa 
Chetty V. Emperor. 1933 M.W.N. 728. 

' S. 107 (e) — Power of Hi^h Court to levy Court- 

fees on Original Side appeals — Letters Patent {Ran- 
goon^, CL 35 — Notification purporting to b^ under 
S. l07 — Legality. 

S. 107 of the Government of India Act does not , 
authorize the High Court to impose Court- fees on 
appeals in cases dealt with by the Court in the exercise 
of its ordinary civil juiisdiction. The section only refers : 
to Couits which aie subordinate to the High Court. The 
Original Side of the High Court is not a Subordinate 
Court but is an intergral pa?t of the High Couit itself. . 
But the High Court has full power to regulate its proce- 
dure under Cl. 35 of the I.etters Patent (Rangoon) and ^ 
the power to make regulations for procedure necessarily 
includes imposition of fees and the collection of them. 
Where the High Court issues a notification for the levy 
of Court fees in respect of cases coming befoie the 
Original Side and appeals aiising therefiom, it undoubt 
edly intends to exerci.se the power.s vested in it and the 
fact that the notification purports to be made pursuant 
to the provisions of S. 107 (r) of the Government of , 
India Act does not make any difference as to its legality 
as it is the operative part of the notification which 
matters. / ) MauNG Ba THAW z/. M.S.V.M. 

CHEITIAR 13 Rang. 166^-1591.0. 1060 = 8 R.R. 
323 = A I.R. 1936 Rang. 460. 

— S. 114 — Acting Advocate -General — Right of 
pre-audience — Bar Councils Act (^XXXV 1 1/ of 1920), 
.S'. 8(4). 

By virtue of S, 114 of the Government of India Act, 
1915, and the Bar Councils Act, 1926, S. 8, sub-S. (4) as 
amended by the Amending Act, XIII of 1927, the 
Acting Advocate General is entitled, as much as the 
Advocate-General, to a right of pre-audience over all 
other Advocates in respect of all business whether for 
the Oown or of a private nature, {Beaumont, C.J., 
Rangnekar and Barlee, JJ.) In re PRE AUDIENCE 
OF THE ACTING ADVOCATE-GfNER AI.. 136 1,0. 793 
= I.R. 1932 Bom. 213 = 33 Bom L.R. 1600r-A.I.R. 
1932 Bom. 71 = (FB.). 

S. 124 — Detenu imprisoned under Ordinance — 

Alleged ^misdemeanour* of oppression — Enquiry into — 
Powers of High Court. 

Assuming that the High Court will entertain a com- 
plaint by a detenu undei the Ordinance for the misde- 
meanour of oppression, without a complaint, there is no 
method by which, or principle on which, the High (^ourt 
can hold a supplementary enquiry as to the legality 
of the subject i*- detention. Nor can the High Couit 
order a lelease before the main criminal proceedings are 
concluded in which the vital question is whether the 
detention is or is not illegal. (Ameer Alt and AT.C. 
Chose, /y.) PRATUL CHANDRA MiTRA v COMMAN- 
DANT HiJLI DETENTION CAMP. 61 Cal 197^ 59 C. 
L J. 116 = 38 0. W.N. 299 =1934 CrC 387 = 151 I.O. 
1028 = 7 R.C. 201 (2) = 35 Cr.L.J. 1466 = A.I.R. 1934 
Cal. 269. 

S. 124 — Scope — Complaints of misdemeanour — 

Power of High Couit to entertain. 

The Act confers no new jurisdiction but the siipieme 
Court by virtue of S. 14 of 13 Geo. Ill, C. 63 had I 
jurisdiction to entertain complaints erf misdemeanour in I 
the same manner as the Court of King’s Bench in ! 


! GRAMA NATHAM. 

England and such jurisdiction has descended to the 
j High Couits. (Ameer Ah and M.C. Chose, yy.) 

I Pratulchandra Mitra V. commandant, Hijli 
i Detention Cam». 61 Cal 197 = 69 C.LJ. 186 = 

: 38 C.W.N 299 = 151 1.C. 1028 = 7 R.C 201 (2) = 36 
; Or L.J. 1466 = 1934 Cr.C. 387 = A.I.R. 1934 Cal. 269. 

S. 129 A and 64 — Legislative Assembly — 

; Electoial Rules— Kr, 12(6) and 48 — Candidate elected 
but ie>igning — Resignation accepted befoie oath under 

R. 24 — Refund of deposit refused — Governor- 
General not refusing to give deiision — Suit haired, 
.sv^ Government of India act, Ss. 64 and 129- A. 
30N.LR 255 = A.I.R. 1934 Nag. 126. 
GOVERNMENT OF INDIA ORDINANCE (V 
OF 1930) — P.ffect — Offetce under S. 188, I .P. Code — 
Prolusions of S. 195, Cr. P. Code — Compliance , if dis- 
pensed with. 

Ordinance No. 5 of 1930 and the notification iheic- 
undcr making the offence under S. 188, Penal Code, 
cognizible and non bailable does not get lid of the le 
quirements imposed by S. 195, Cr. P. Code. It is not 
possible to say that merely by making an offence under 

S. 188, cognizable and non bailable, the necessity has 
been dispensed with of having a complaint in such a 
case by the superior of tlie public servant whose ordei 
has been disobeyed. (Rankin, C.J.and Mallick.J.) 
EACH MI Devi v. Emperor. 68 Cal. 971 = I.R. 1931 
Cal. 369=130 I.O. 241 = 32 Cr.L.J. 611=63 C.L.J. 
461 = 35 O.W N. 267-- 1931 C) C 164 = A.I.R. 1931 
Cal. 122. 

GOVERNMENT SERVANTS CONDUCT 
RULES. FUNDAMENTAL R. hT.— Government 
servant accepting private job duruiii leave — AlhKvance^ 
paid to scfvant — Refund of. 

Where a Government sej vant, who is granted leave 
and who has been drawing allowaiu e dining such leave 
period, accepts a private job during the period of leave, 
unless the order granting leave is levoked by the Govein- 
ment dating from the bieach of the rule, .illowance 
alieady paid cannot be refunded. (Jackson and Paken- 
karn l^Vaisli, JJ.) SECRKTAPY OF STATE FOR INDIA 
V, Ram Narayan Sarma. I.R. 1933 Mad. 146= 141 
I.C. 538 -1933 M.W.N. 947---37 L.W. 71 = A.I.R. 
1933 Mad. 173 = 66 M.L.J 143. 

GOVERNMENT SERVICE-- Jerk in 
District Offices — Appoitmncnt by selecUon and not by 
seniority. 

An appointment in the senior grarle of clciks in Dis- 
tiict Offices is a .selection post. The junior cleik'- are 
not entitled to succeed by riglit; on tlie other hand, the 
direct appointment of peisons with superior qualifications 
is definitely encouraged. So junior grade clerk has no 
right of appeal on account of refusal of promotion 
because he has not been appointed to the post of a 
senior clerk. (Inin g, P.C.) AUDUL (iHANl v. RAM 
Chandra Mangal 11 Lah. L.T. 139. 

Suspension of set vant — Drunkenness. 

Where the Nail) Tahsildar was proved to have got 
himself drunk and bfien guilty of iinpropei conduct to- 
wards a lambardar whom he compelled to purchase 
liquor. 

Held, his conduct called foi an r>r(Ier of suspension 
from his office and reduction into the bottom of the list of 
permanent Nail) Tahsiklais (itving.FC.) HarSHA- 
ran Singh v. Emperor. 11 Lah LT. 132. 
GRAMA NATHAM. See also LAND TENURE. 

' Incidents of— Right of Revenue authorities — 

Public user — Effect of — Burden of proof. 

According to the cpmmon law of the country the 
control and ownership of grama natfiam is vested in the 



535 


536 


THE QUINQUENNIAL DIGEST, 1931—1935 

OBAKT. ■ GEANT— Construction. 


revenue authorities. The fact that the public used it for 
communal purposes without protest from Government 
does not show that the land does not belong to Govern- 
ment. Such user is always understood to be permissive 
on the part of Government and Government has the 
right at any time to appropriate it for any special public 
purpose or grant it to an individual for building purposes. 
It is necessary, therefore, for the plaintiff who seeks to 
limit the ordinary rights of Government in regard to any 
part of it to establish the Umitalion by clear proof of a 
grant or of title by adverse possession. 4 M.L.T. 440, 56 
M.L.J. 38 and 1929 M. W. N. 143, Kef. {Madhavan 
Natr , /.) SECRETAUV OF STATE FOR INDIA V . 
PRESIDENT, UNION liOARU, TaNKU. 1931 M.W.N. 
973. 

GBANT. 

Abandonment. 

Confiscation. 

Construction 
Crown grant. 

Darkhast grant. 

Desabandham. See Inam, tufru. 

Devadayam. See Inam, infra. 

Forfeiture. 

Inam. 

Jagir. 

Lakeraj. 

Lost grant. See presumptions, ittfia. 

Maintenance grant 
Minerals. 

Muafi. 

Presumption. 

Besumption. 

Bights of grantee. 

Service grant. 

Shrotriem. 

Title, 

Validity. 

Abandonment. 

Abandonment --Non- payment of revenue. 

Although non-payment of revenue is a very important 
factor for consideration, it is not necessarily by itself 
suftiuent proof of the intention to abandon land. 18 
(-’al. 290 and 41 Cal. 683, Ref. (Otter, Brown and Das, 
//.) Kouc.\r & Co., Ltd z/. Secretary of state. 
10 Bang. 1-I.B. 1932 Bang. 106-137 I.C. 409 -A. 
I.B. 1932 Bang. 27. 

Confiscation. 

•Confiscation — Absence from chak — Effect of. 

The grant was niatle in I9l5 and the applicant acquir 
ed occupancy rights in 1922. He had a residential 
house in the chak accoiding to his station in life (“but 
was absentee from the chak”). 

Held, although residence was technically essential, the 
circumstances dul not warrant the confiscation of the 
whole giant and ttiat a fine of Ks. 100 was sufficient, 3 
P.K. 1914 (Kev.), Ref. (Sheikh Ashghar Ah, F.Cf) 
Chuhar Khan V. Emperor, li Lab. L.T. 166 (2) 
AND 

Mansabdar Khan v. Emperor. 11 Lah. L.T. 164. 
Construction. 

See also CROWN GRANT, tnfret. 

■■ — Const ruction^ Acts or statements of grantee or fits 
successor — Evidence of conduct. 

The acts or statements of the grantee or his successor 
may be relevantly taken into account as to the interpre- 
tation of the original grant; while the method in which 
the property has been treated in the administrative 
records may also throw light oi| the same problem. 
These things are i!^)t conclusive but are circumstances 


worthy of consideration. (Addison and Monroe, //.) 
Ram Kishan v. Bur Singh. 15 Lah. 270 = 1611.0. 
738=7 B.L. 185-36 P L.B. 442 = A.I.B. 1934 Lah. 
39. 

— — Construction — Grant of percentage of Govern- 
ment assessment— Subsequent substitution of fixed 
annual sum — If legal. See BOMBAY SUMMARY 
Settlement Act(V11 of 1863). 61 I.A. 190 = 68 
Bom. 306 = 66 M.L.J. 614 (P.C.). 

Construetton — Giant of village by Govemtnent 

partly in inam, and partly in farm — Exception of 
Abkari revenue — Rights of grantee — Royalty on earth, 
stone and tree — Right lo. 

By a kowl dated 20th April, 1831, the British Gov- 
ernment granted to the plaintiff’s ancestor a village 
partly in inam and the remainder in permanent khoti, 
lease subject to certain exception stated in the kowl 
itself. The kowl recited that the village was given in 
farm (khoti) together with a free grant of the arable un- 
cultivated land ( osik*) land in the village, that the village 
is given without the Abkari revenue and provided inter 
aha. (i) “In the village some lands are uncultivated 
and trees are barren. And Government has rights over 
the said lands and trees and over the income thereof. 
Out of the same Government has retained some right 
mentioning the same in this kowl. Except that right 
the whole right has been granted to you. You should go 
on enjoying the same.” (li) “This kowl will not pie- 
judice the rights of any one who may have in respect of 
the land or in respect of any (other) item “Bab” in the 
said village. And it should be clearly noted that this 
kowl will not enable you to exercise rights in respect of 
the items (“kalams”) over which Government has no 
right at present. You will be entitled to exercise rights 
only in respect of those items (“kalania”) over which the 
government has right and which are given in writing in 
this kowl (lease).’’ 

Held, that the grant was of the whole village itself. 
Rice land once cultivated but subsequently given up or 
cultivable but uncultivated land being given in inam, 
and I he remainder of the village, which means every part 
of it except the arable uncultivated land, being given in 
farm; and that the Abkari revenue alone was excepted, 
that the grant was of all levenues derivable from the 
village including profession tax and capitation tax, ex- 
cept Abkari, and not merely the agricultural revenue, 
and that the plaintiff was entitled to a royalty on the 
earth, stone and tiees, which belonged to the Gover- 
nment before the grant. (Murphy and Divatia, JJf) 
Secretary of State v. Faredoon. 154 I.C. 278 
= 7 E B. 308-36 Bom.L.R. 761 = A.IE. 1934 Bom. 
434. 

Construction — Implied grant of land for purpose 

of roadway — Extent and duration of grant— Inference. 
See Easement— Implied Grant. 39 C.W.N. 690. 

■■ " ■ “ •^'Construction — Istimrari mukarari — of. 

The words 'istimrari mukarari in a grant do not 
per se convey an estate of inheritance. 

Held, on the evidence that the grant w'as for the 
lives of the grantees. (Wort and Fazl Ah^ //.) 
Kamakhya Narain Singh v, Ramraj Singh. 147 
1.0. 462 (2) = 6 B.P. 355=14 Pat.L T. 66v3 = A.I.B.- 
1933 Pat. 716. 

■ Construction — Istimrari mukarari right — Sanad 
by Crown granting such right — Land included in 
Zamindari — Grantees, if subordinate to Zemindar, 

Although a mukarrari interest is generally regarded as 
not co-ordinate with but subordinate to the Zamindari 
interest, where the #»rant of land included in a Zamindar 
is made not by the Zamindar but by the Crown itself 
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prior to such inclusion, and there is nothing in the grant 
to show that the grantees are to be regarded as subordi- 
nate to the Zamindar, the mere tact that they are des- 
cribed in the grant as mukarraridars does not necessarily 
imply a subordinate status. (^Fazl Ah and Saunders^ 
yy.) Rani Sonabati Kumari t/. raja Kirtya- 
NAND Singh. U Pat. 70*167 I.O. 433 = 8 B. Pat. i 
121 = A.I.E. 1936 Pat. 306. i 

-‘Constructton — “ M ” — Meaning of — Not neces- \ 
sanly mauza. 

In construing a grant of a village in the absence of 
any evidence on the point it v^ould be unsafe to act on ' 
a mere surmise that “M" stands for mauza. 52 M. 453, ; 
Dist. {iMidhavan Nair, J J.) KONDappa Naidu ?■. 
Mahalakshmamma. 6 IB. (Mad.) 100 = 146 I C. 
688(2) = A.I.E. 1933 Mad. 194. 

-Const ruction — Rent-free grant. 

A grant where it is provided that revenue shall be a 
charge on other property, and that the grantee shall not 
be alloN\ed to transfer the property, must be taken as a 
rent-free grant and it is impossible to declare the grantee 
absolute owner, with a right of transfer and liable io 
payment of revenue, {D^ake Brockman^ S.M. and 
Knoxy y.M.) Kamta Prasad v. Lal IUhadur. 
1936 R.p. 87 = 1936 O.W.N. 219. 

——Construction — Sajjadanishin — Ciift of income 
and gift of variable residence — No gift of specific share 
of rent or profits or of corpus — A.ssignment of income, 
not always assignment of corpus. See MAHOMEDAN 
LAW— WaKF. 11 Pat. 288 = A.I.R. 1932 Pat. 33. 
—Construction — Sanad by Mahomedan ruler to 
Hindu Goshatn — Gift land with temple^ revenue fiee — 
^‘'Generation after generation and descent after descent** 
— If personal or religious endowment. 

A Mahomedan ruler of Oudh granted a sanad to a 
Hindu Goshain under which the grantee and his heirs 
were given five pucca bighas of waste land, with a 
temple on it, free of Government revenue and free of ail 
other dues, “generation after generation and descent i 
after descent,” so that the grantee and his heirs may 
continue to remain in possession of the land and con- ! 


burdened with service, but that the performance of 
service was to be continued as a condition of the grant, 
and that on cessation of service, the grant would be 
msumable. i^Str Lancelot Sanderson.') KUMAR 
Kamakhya Narain Singh v. abhiman Singh. 

323=13 Pat. 689 = 39 O.W.N. 41 = 1934 
M.W.N. 870 = 7 R.P.0. 18 = 150 I.O. 807=4 A WR 
229 = 11 O.W.N. 1025=1934 A.L.J. 793 = 16* Pat’ 
L.T. 666 = 18 R.D. 423 (2)=40 L.W. 342 = 60 CL J 
153= A LB. 1934 P.C. 182 = 67 M.L.J. 460 (P.O.). 

Construction — Shet-sanadi mam — Kadtm or 

Jodi, 

An inamdar was granted in 1902 by the Government 
under S. 15 of the Bombay Hereditary Offices Act a 
Sanad under which the grantee agreed to pay the 
Government a fixed annual jodi in lieu of service in 
respect of cei tain lands which had been granted to his 
ancestors granted as inam for shet-sanadi service. In 
1920, Government discontinued the service and ordered 
full assessment. The grantee contended that the lands 
were originally granted for police duties, that thtv were 
Jadicl inams, and that he was entitled to receive the full 
assessment levied on the laiuN after the disjontinuance 
of service, as against the Government. 

Heldy that the lands were Kadim lands and not Jadicl 
inam lands, and that they were so treated in fixing the 
judi permanently at the time of the Sanad in l902 
{iVadtayj.) Secretary ok State for India 
Kajaram. 156 1 C. 763 = 7 RB 465 = 36 Bom.L R. 
1056 = A.I.R. 1936 Bom. 47. 

Construction 'P assaltnama by (jovernment in 

respect of barren and uncultivated land in lSt)2 

Grantee to .settle and reclaim entire village and retain 
same as pukka Reservation of power to revoke 

in case of f.rilure to reclaim all lands— Nature of rights 
of grantee— Status of— If mere tenant at-will or perma- 
nent tenant. See Landlord AND tenani— perma- 
nent tenancy. 1935 R D. 402 = A.I.R 1936 All 
974. 

Crown grant.. 


struct a house on it and other buildings and “should ! 
with contentment and devotion remain engaged in pray- j 
ing for His Highness*' • 

Hetdy\.\\ 2 X the sanad conferred a revsnue free grant ] 
upon the Goshain in his personal capacity and was not a 
religious endowment for the temple {Naavutty and 
Zta ul Hasany JJ.) GlR HaR SaROOP v. BhaGWAN 
Din. 16210. 861 = 7 R.O. 260=11 O.W.N, 1435= 
A.I.B. 1935 Oudh 96. 

’—^Construction — Sanad providing for perform 
ance of service by and enioyment ly granteCy sons and 
grandsons — Kabuliyat by grantee reciting liability for 
service and payment of rent-stipulation to surrender 
possession on default in payment or removal from set- 
vice — Conditional or burdened with service. 

grant of a village W'as made in 1852. The sanad of 
the grantor recited that the village was granted as 
haiswan (jagir) for reciting daily one chapter of Sribhag- 
wat before Sri Saligram and that the grantee, his sons 
and grandsons should make the recitation and enjoy the 
village, including jup, kup (wells), boundary limits, trees, 
fisheries, etc. In 1856, the grantee executed a kabuliyat 
to the grantor, stating that he had been granted the vil 
lage in lieu of service and that he had to pay Ks. 12- 15 0 
in cash every year, that he would pay the same in instal- 
ments, and that if the rent fell into arrear or in case of 
his remora! from service, he would give up possession of 
the village, 

Held^ that the two documents muS^ be read together, 
and that on a true construction the grant was not one I 


See also SUCCESSION, infra. 

-C roion grant—ConstructioH—Condiict of Govern- 
ment officers — Estoppel, 

A grant is to be construed by its ow’n teims and not 
by the previous or subsequent conduct of the parlies. 

I Mistaken acts on the part of Goveinment officers would 
, not work as an estoppel against f^oveninient, as the 
i Crown would not be bound by such acts. {Murphy and 
Divatia J J.) SeCREI’AUY OF STATE v. FaREDOON 

i 164 1.0. 278 = 7 R.B. 308 = 36 Bom L.R. 761=A IR 
I 1934 Bom. 434. ‘ 

. Crown grant— Construction— Grant of village by 

\ Government with all lands— Foreshore y if included— 
j Khajanland — Presumption — 'Osik land.' 

; The presumption in the case of foreshore is that the 
I Crown IS entitled to the foreshore between high and 
; low watermark, but the presumption can be rebutted 
i by the terms of a grant. Where the grant consisted of 
i a whole village itself, including ‘osik’ ‘land in it, not ex- 
I pressly excepting the foreshore, and the foreshore con - 
I sisted not merely of stone and sandy tract, but of lands 
I which had been regarded and assessed as “Khajan” and 
revenue-bearing Und, and the grant conferred on the 
grantee all the rights of revenue possessed by the Gov- 
ernment in the village. 

Heldy that the conclusion was irresistible that the 
whole of the foreshore in the village was included in 
the express words of the grant and that the foreshore 
fell within the class of *'osik’* in th^ grant, and lands 
comprised in the foreshore can be made the subject of 
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grarit. {^Murphy and Divatta^ //.) SECRETARY OF 

state z/. Faredoon. 164 I.O. 278 = 7 B.B. 308 = 36 
Bom.LR. 761^ A.I.R. 1934 Bom. 434. 

Darghast grant. 

'J)iirkhast grant — Amenicd rule — If applies to 

previous (j; fonts. 

Thtj rults ot the (kirkhast grant are not rules of pro- 
cedure nor do they **130(1 on the same footing rules of 
procedure regulating Courts of Faw, to the extent of 
applying to the fornuir the presumption against letror*- 
pec tive opeiatioii and hence an amended rule \m 11 not 
take in luevious grant as well. If a grant was made 
once on certain conditions, the fact that lioni a later 
date, gr.mts are to lje made on different conditions 
could n<n be pressed into sei vice for changing the condi 
tions ot the original grant, {('o/nt^fi and Varada 
Jtanar, //.) AHHijY NAIDU SECRETARY OF 
STATE. 159 I.O. 1071 8R.M. 599 -1935 M.W.N. 
1117=A.I.R. 1936 Mad. 1069-69 M.L.J. 796. 

— . ••-^Oarkhast gtant — (Jaiuellutton-— Amended tnlc 

of mi. 

The Collector ’.s opinitai will .satisfy the rule regarding 
cancellation of darkhast grants us amendtd in 1V2I, 
(;nly in cases wheie he himself cancels the clarkhast, but, 
in cases where the Iloani exercised that power, it is the 
Hoard that must be sathfied as to the exi-stence of the 
necessary grtjunds. \Conitsh and Varadat hartary JJ.) 
Ahhov NAIDU V. Secretary of State. 1621.0. 
1071 8 R.M. 699 1936 M.W.N. 1117 - A.I.R. 1936 
Mad. 1069 69 M.L.J. 796. 

Daf khast gfont — Pence r of reiiocation. 

The darUhiist grant is a conditional grant subject to a 
power of i evocation in the giantor which can be oxer 
cisedatany time if the grant i> found to have been 
obtained in contravention of the conditions laid down m 
these lules. Tliis power of revocation is ceitainly a 
vested substantive light, {Cornish and K aradachattary 
JJ) Ahroy Naidu rL Secretary OF state. 169 
LC. 1071 - 8 R.M. 599 - 1936 M.W.N, 1117 = A.I B. 
1936 Mad. 1069 69 M.L.J. 796. 

D/uifk/iust .^rant— Settini; unde — Poiuefs of 

Civil Couft, 

If the grant of l.iiid on daikhast by an authority 
compel I such grant is proved to have been 

made, sut'h a grant cannot be set aside by a Civil Court 
on proof ot mere irregularities in the piocedure adopted 
and when there i.-i no (juestion of fiaud or want of 
]ui iS'lietion. 13 M. 4.34 and 32 M. 300, Kef. (Snnda- 
fiim r/ie'ty, J ) AKUMUGAM PlEEAl r/. VELI.ACHAMI 

Mannady. 1932 M.W.N 1292. 

Forfeiture. 

. . M . — f^ttnf t’ — AUoivance conditional on grantee 

onti nut ng faith f III suhjeA of the Bi itnh Government' 
— Ctanice fcining t/u Indian National Congftss — 
EfTcA of. 

The plaintiff wa.^ a hereditary Desai and held lands 
and ca.sh allowances under a sanad of 1864 whi^h con- 
tained the condition, ' that the said holders and their 
hen** shall continue faithful subject of the Hritisli Gov- 
ernment.” The plaintiff joined the Indian National 
Congress in 1895, was president of the Congress Com- 
mittee in 1921 and subscribed to the Cungiess creed 
changed b\ the Nagpui Congiessin 1920, viz., the olijtct 
of atlainmrnt of Swaiaj by all legitimate and peaceful 
means, which, as explained by the Congress, includ- 
ed the bo>cutt of schools, courts, niethixls of making 
India economically independent, elc. In 1922, the plain 
tiff’s sanad was forfeited ; in a suit b> the plaintiff to 
declaie the foifeiture itiegal. 


lleldy that if a man became an active member of a 
])ody the object of which was to bring the British Gov- 
erment of tndia to an end, whether by violent or non- 
violent means and to subj.titute for it a national Govern- 
ment, he cannot be said to be faithful to the British 
Government and that the forfeiture was not illegal. 
{^Beaumont C. J. and Broomfield^ J.) NaRSINGHRAO 
7 >. hECKETARY OK STATE FOR INDIA I.R. 1932 
Bom. 402-138 1.0. 630-34 BoinL.R. 453-A.r.B. 
1932 Bom. 226. 

Inam. 

Inam — See auo Maintenance grant and 

Service grant, infra. 

--/nam — Agrahatarn land — Enfranchisement — 

Procedure . 

Where an Agiaharam land is in possession of several 
owneis, befoie the Government is entitlec. to levy an 
asse^^sment up<)n the whole Agiaharam. the 
share of each owner must be localized. The remedy of 
the Government to enforce the right which they undoub- 
tedly have of impcjsing the new assessment is, if they 
( annot make the Agraharamilais agree as to the por- 
tions liable to the new asses.sment, to take steps by filing 
a kind of interpleader suit making all the Agrahararn- 
dais parties in which it could be detei mined w’hich 
owner should be liable to this new burden and in what 
shaies. There is no limitation for enfranchisenienl; and 
Civil Courts cannot call in question an enfranchisement 
order {Ramesatn. O. C. /. and Venkatasnbda RaOy J.) 

Thiruvenkatacharyulu V. Secreiary of State. 
67 Mad. 601 - 164 I.O. 990 - 7 R M. 623 - 1934 M, 
W.N. 221 = 39L.W. 216 = A I.R. 1934 Mad. 147 « 
66 M.L.J. 715. 

■/;/<//// —Assif^nmerit of revenue before Brtitsk 

Rule— ~ Rights of oivner. 

Piior to the introduction of the British Revenue Sys 
tern, a grant of an assignment of revenue l)y the ruler 
carried with it such powers of control that the assignee 
practically became the owner of the land. {Addtwn and 
Currie, J.) KaHAN DAS.S SHIROMANI GuRDWARA 
Parbandhak committee. 154 I.O. 357 = 7 R.L. 
648 -A I.R. 1934 Lah. 68. 

Inam — Desabandham mam — Alienability — 

Right to question on alienation — Estoppel. 

Lands buidened with a desabandham service, which is 
seivice of a public natuie, are inalienable being opposed 
to public policy, and cannot be sold in execution of a 
cleciee against the inanular; nor \< the latter estopped 
fmm questioning the validity of the alienation, because 
the prohibit ion against alienation i® a legal prohibition 
on grounds of public policy. {Beadeyy C. J.and Ktngy 
/.) Kamakrishnamma V. Venkatasubbiah. 68 
Mad. 389-- 153 I.O. 817 = 7 BM 377 = 40 L.W. 918 
-1934 M.W.N. 1407 = A.IR. 1935 Mad. 262 = 68 
M L.J.46. 

Inam — Devadayam — Meaning — G rant burdened 

ufith service. 

The use of the word “devatlayam” in a grant does 
not necessarily import that the grant is made to the 
temple Wheie a giant contains the clause that it is to 
lie confirmed to paily so long as he continues the perfor 
malice of the service, it is a grant to the party burdened 
with service and not to the deity even though the word 
*’devada\am” is {Venkatasubba Ruo, J.) Sami 

AYNANGAR Z'. Venkatakamana AYVANGAR. 160 
1.0. 156 = 6 R.M. 702 = 39 L.W. 613 = AI.R. 1934 
Mad. 381. 

hiafn—'Exteniof—Inani register stating extent 

in putties and acres — Aitn 2 l acreage found to be much 
larger — BounxlariH correctly described in Pechu ac- 
counts — Grant of village or only of specified acreage. 
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QBANT— Inam. 

Ihe extent of Gucliniala Khaiuiriga (a part of the 
village of Rameswaram in Goilaveii District) \\as stated 
in the bhubancl accounts of the village prior to 1858, to 
be 70 odd putties. Jn 1860 when the grant of the inam 
was confirmed, the extent was specified in the Inam 
Registers both in putties and in acies, vtz , 70 odd 
putties or 56075 acres. From at least l.'OO, the temple 
was in possession of the w’hole of Gudimala Khandiika 
and paid only Rs. 20 as quit rent for the entiie inam. 
In the re-survey and re settlement of lOOl, the extent 
of the khandiika was in fact found to be 1837 40 acres. 
In 1917, the Hoard of Revenue resolveil that the extent 
of the inam settle<1 on the temple was only S0079 acies 
and that for the excess, full assessment should be levied. 

//<7r/, that having legard to the boundaiies of the 
inarn specified in the statements of the kulkaini in 1859 
the Inam Register prepared about 1860, the per/tu ac- 
counts of 1866 confirmed by the Inam Commissioner in 
1872, what was settled as inam was the whole village of 
gudimala khanthika and not only 5 (j 079 acres and that 
the excess was not subject to full assessment. {St/- 
Dt/iUiiih Mullah Secretary ok State kor India v. 
Mallayva. IR. 1932 P.O. 297-139 I C. 516-36 
L.W. 525 = 56 CL. J. 341-A.I.R. 1933 P.O. 238 = 
63 M.L J. 649 (P C.). 

I/ia/n — a/rd 'Minor — ' Khatidrika — 

Meaning of. 

Technically, a major inam is a whole village or moie 
than one village, and a minor inam is something less 
than a village, A khandrika means a small hamlet. It 
is a large block of land gi anted as inam, less than a 
village, hut much larger than an oi dinary inam. {Sir 
Dins/iak Mid la.) SECRETARY OK STA '1 E FOR INDIA 

V. Mallayya. I.R. 1932 P.O. 297 56 C.L.J. 341- 
139 I.C. 546 - 36 L. W. 525 = A.I.R, 1932 P.O. 238 
63 M.L.J.649(P.C ). 

Inam — Mokasa p/ior to settlement partly for 

Police services and pa/ tly for personal services due to 
zamindar on kattubadi — Gove/ nmcnl enf ra/u/itsed their 
portion — Kattubadi Payable remainid the same. 

The mokasa was held from before pemianent .Settle- 
ment partly for police services and partly tor peisonal 
services due to the zamindar and on payment of kattu 
batii to him. The Government enfranchised their por- 
tion not tieiiiarcated by metes and bounds, but the 
undivided half of the mokasa area wliich was held for 
police service^. 

Held, that the relation between the zamiiuUir aivl the 
mukhasadar was left intact and w’as in no way affected 
The kattubadi payable lemained the kaitubadi payable 
after the enfranchisement. {Knshnan Pandalat, /.) 
Ve:nkatachalapathi Rao v. Gopai.a Krish- 
na yya. 6 R.M.390 = 147 I.O. 766-39L.W.65 A. 
I.R 1934 Mad 46. 

hum — Nature of --Grant of soil or revenue 

only. 

In order to ascertain the effect of a grant, resort must 
be had to the terms of the grant itself and to the sur 
lounding ciicumslances. Where the '*anad of the Hritish 
Government (confirming the original grant by the 
Mogul Emperoi which was not forthcoming) mentioned 
that the ‘villages’ should be continued to the family of 
the Dasai, the grazing fees, water cess, compensation 
for land acquired, permission to take earth from the land 
should all be enjoyed by him. 

Held, that the grantee was the owner of the soil, 
though the word “ammal” was once used in connection 
with the plaintiff’s grant and not a mere grantee of the 
royal share of revenue. {Baker. J.) NrARAYAN Kala- 
KRISHNA V. SH1VSHANKARDA.S. I.R. 1932 Bom. 496 


ORANT-Inam. 

= 139 I.O. 268 = 34 Bom.L.R. 959- A.I.R. 1932 
Bom. 493. 

1/ia/n — Nature of — Pe/so/ial o/ religious. 

The ancesiois of the plaintiffs weie in receipt of an 
allowance from the Government of Holkar and as it 
was inade(juate, the suit village was granted to them by 
a sanatl whh h slated as follows “Taking into considera- 
tion the learning and piety of the applicants and that 
the amount of the annual allow.ince dees not seive the 
purpose of the subsisteni'e of }oui f.unily and the ex- 
penses of the festival, aiul lecogniving that you aie 
dependants of the Saikar from old, it appeals meritori- 
ous and desirable that for the provision or your expenses, 
with the annual allowance, a village shouhl be granted 
in charity as a new inam.” 

Held, that as it was nowhere stated in the sanad that 
the purpose of the grant was the mainttnance of the 
festival' nor was ai'.y stipulation matle as to the portion 
of the income if any, which should he allocated to the 
festivals as distinct from the expenses of the family, it 
was a personal grant and not one for the support of any 
religious institution and that it was alienable by the 
holder. {Baker and Nanavati, //,) Daitatraya 
Pandukano V. Lak.shman Mahadkv. 136 I.C. 
161- I.R. 1932 Bom. 145 = 33 Bom.L.R. 1418 = A.I. 
R. 1932 Bom. 15. 

Inam — Pre-B/itish e;rant as remuneration for 

servicer — Status of grantee. 

Where the inam was granted in pre Hiitish period to 
the ancestor of tlie pres'ent holder as remuneration for 
service as a Kazi. 

Held, that even if the giant meant an assignment of 
revenue and not of land, it w'as c apable of being regard- 
ed as an alienated land within the meaning of S. 4 ( 17), 
IJerar I/and Revenue Code, 18%, and S. 2 (2) of the 
Berar Land Revenue Code, 1928; and as the grant had 
been confirmed under K. 4 of the Beiar Inam Rules, the 
grantee was a superior holdei with an inteiest in the 
land and not a mere lie ensee. {Niyoyi and G/ille^ A. 
/. 6’».) .SHAI- KAT IIU.SSAIN?/. COLIEtVlDR OI. AM- 

raoti. I.R. 1933 Nag. 108=142 I.O. 364=A.IR. 
1933 Nag. 208. 

Inam — Sha/akati i/iarn — Person holding under 

tnamdar —Stipulation for payment of rent tit kind — 
Enfoi ccabihty after settlement. 

The plaintiffs w'ere inaindars of the shaiakati village 
of Anjur and were grantees of the revenue only. In 
April, 183S, a sanad was issued to them which gave 
them the entiie management of the village with a condi- 
tion that thev should recover the full land revenue and 
pay Government a lump sum for their share. The 
system of farming w'as later changed and the inamdar 
continued to pay h of the actual recoveries. The plain- 
litis leased certain khar lands in the village on Mafi 
Istava terms. Siihseqiienlly there was default in pay- 
ment of a'-sessment and the lands were sold subject to 
the conditions of the kowle. The alienee sold his inter 
est to the defendants and they paid rent for some time 
and later on lelinguished the tenancy. The plaintiffs 
having sued them to recover rent. 

Held, (1) that the defendants had acquired the right 
of a peimanent tenant under the kowle and the payment 
agreetl upon was rent and not assessment ; (2) that the 
defendants being tenants, S. 217 of the Bombay Land 
Revenue Act did not apply to them ; (3) the tenants 
continued to be tenants in spile of the relinquishment 
and in spite of the entry of their names in Government 
record.s as khetadars they were Ixnind to pay rent in kind 
and the landlord could not claim anything more. {Pat- 
kar and Murphy, JJ.) NlLAJI MOROBA r. NAGIN- 
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DAS. 149I.C. 293(2)«^6 B.B. 361 » 36 Bom.L.B. 
150»AI.B. 1933 Bom. 168. 

■ - — , >/nam — Village having cultivating tenants — 
Presumption regarding kudtvaram rights. 

The fact of having been cultivating tenants in the 
village prior to the grant of the land by the zamindar 
does not raise a presumption of fact that the zamindar 
had not the kaflivaram right there was no presumption 
either way as to the inclusion or non inclusion (in the 
grant) of the kudiwararn right, and that accordingly the 
grant did not include that right. 4l M. 1012, Kel. , 52 
M. 453 (P.C.), Dist. {Lord Thinkerton.) RaMAYYA 
7>. Lakshminahayana. 61 I A. 177^57 Mad. 443 
-38 O.W.N. 669=1934 M.W.N. 386-59 0 L.J. 434 
-1934 A.L.J. 402-6 E.PO. 117-148 10. 327-3 
A.W R. 666 -- 11 O. W N. 468 = 39 L. W. 329 - A I R. 
1934 P.C. 84 - 67 M L J. 1 (P.O ) 

Jagii. 

See also RkSUMKIION, infra. 

— ■ ' Jagtr — Grant of land revenue — Exemption from 
attachment. 

In the case of grant of land revenue in a }aghir, the 
property is not exempt friitn attachment eitlier under 
S. 11 of the Peri'iions Act or under S 00, C. P. Code, 
{Ctirgenven, J.) KAMA Kao z/. SriniVASIAH. I.R. 
1932 Mad. 449- 137 I.O. 799 - 1932 M W.N. 202- 
36 LW 395 -A.I.E. 1932 Mad. 417. 

Jtigi i — Jagodih estate. 

Villages forming the Jagodih estate are not an ordi- 
nary jagir of the Kaj resumable on failuie of the direct 
male line of the grantee and are a shamilat or shikmi 
taluk of the Ramgarh estate as lecorded in the Khewat 
or record-of rights of the zaniindari, made under the 
('hota Nagpur Tenmicy Act, 1908. {Sir John IVallts.) 
CHAKU ( HANDRA (IHOSK 7>. KUMAR KAMAKHYA 
NARAI.V SIMGH. 68 I.A, 17 = 10 Pat. 284 - 1931 M. 
W.N. 66-33 LW. 121-130 1.0,620-12 Pat L.T. 
337-I.R. 1931 P.O. 76-62 C.LJ. 612-36 O.W.N. 
201-A.IR. 1931 P.O. 6 = 60 M.L.J. 245 (P.O.). 
Lakheraj 

hikhet af' — Meaning of —Right of Zemindar to 

grant revenue free grunt. 

The meaning of the term ‘lakheraj’' is not very clear. 
It may mean either a revenue free grantor a rent free 
grant, and although the right to make revei\ue-f ice 
grants belonged to the Crown the Zemindars made many 
alienations which are revenue free grants. {Mitter and 
Patterson, JJ.') R\J KRISHNA PRASAD LaI. SINGH 
OKO V. nAKARANl COAI. CONCKRN, J/H). 62 Oal. 

346 -1691.0. 98-8 R.O. 267 -60 C.L.J. 477 -A I. 
R. 1936 Cal 368. 

“^Lakhe? a; — Mineral rights — Invalid lakheraj 

grant — Property situate ivithin /.emindnt i— Subsoil- 
rights. 

The title to the underground right.s in the case of an 
invalid lakheraj grant which has not been resumed by 
the Government — the right to .such resumption having 
become extingui.shed by lapse of time — vests in the 
lakherajdar who holds under the invalid grant, and not 
in the Zemindar, although the property is situate within 
the (ieographical limits of the Zemindar’s estate. ( Mu- 
ter and Patterson, J J.^ Kaj Krishna Prasad Lal 
Singh dko v. Hakabani Coal concern, Ltd 62 
Oal. 346-1691.0. 98 = 8 R.C. 267-60 C.L.J.477- 
A.I.R. 1936 Oal 368. 

Maintenance grant. 

See also MUAFI, infra. 

Maintenance grant by jSo7>ernment — Nature of 

estate taken by Iiindu brothers. 


I GBANT— Minerals. 

Prtma facie a gift to a member of a Hindu joint 
family is his separate property and will only become 
joint family property when it descends to his sons unless 
he himself has made it joint family properly by throw- 
ing it into the common stock. Where there was nothing 
in the terms of tlie maitUenance grants to two brothers 
to suggest that the Government intended to make a 
grant to the joint family. 

Held., that the grant conferred an estate of inheritance 
on the brothers. {Sir John Wallis.) BaHU RaNI Z'. 
Rajendra Bakhsh Singh. 60 I.A.95 = 8 Luck. 
121 = I.R. 1933 P C. 38 = 142 I.C.3 = 37LW. 396 = 
10 O.W N. 263-37 O.W.N. 464 = 1933 M W.N. 286 
- 35 Bom L.R. 490 -= 1933 A.L. J. 446 = A.I.R 1933 
P.O. 72-64ML J. 666 (P.O.). 

Maiutenance grant — Heritable but nondrans- 

ferahle inleiest — Exemption from attachment and sale. 

Where ,\ taluqdar grants heritable bat non transfera- 
ble right.s in property for the purpose of maintenance, 
the restriction on the right of transfer must be deemed 
to be intended for the benefit of the taluqdar and his 
heirs. If the grantee transfers the propeity voluntarily, 
the transfer is not void ah initio but is only voidable at 
the instance of the taluqdar or his heirs. If a judgment* 
debtor, in the absence of an objection by the taluqdar, 
is competent to sell his interest in the land by a private 
.sale there is no reason why under similar circumstances 
the same interest should not be liable to sale by means 
of execution proceedings. \Ktng, C.J. and Smith, J.) 
MT. Bhagvvati V. Raghubar Daval. 158 I.C. 710 
= 8R.0.118=1936 O.W.N. 1134 -A.I.R. 1936 Oudh 
76 

— ■ •Maintenance grant — hiam — Construction — 

Grant to claimant and heirs. 

Under the inam certificate the Mauza T.akshanwadi 
was “ for personal maintenance continued to claimant, 
his descendants and co-sharers in perpetuity.” 

Held, the grant to the claimant was for personal 
maintenance to be continued to claimant, his lineal 
descendants and co sharers, and not to claimant and his 
lineal descendants subject to the obligation or maintain- 
ing the co-sharers. {Sir John Wallis.') SaHEBRAO 
V. JAIWANTKAO. 60 1. A. 231 = 29 N.L R 210 = 67 0 

L. J. 619 = 38 L. W. 37 = 35 Bom.L.R. 816 I.R. 1933 
PC. 161=1431.0. 437 = A.I.R. 1933 P.C. 171 = 66 

M. L.J. 164 (P C.) 

Maintenance grant — Inam — Performance of 

services — Resnmability of giant. 

The general rule is that where land is burdened with 
service it is ordinarily resumai)le by the grantor ; but 
where the grant is that of an offence to which is annexed 
as remuneration of that ofifice the enjoyment of land 
then the grant may be re.sumed on the failure of the 
holder of the land to perform the duties of the office or 
on his ceasing to represent the office. Wheie certain 
items of property were granted to the defendant's ances- 
tor tow arils his maintenance, the only condition being the 
performance of certain ritual observances which are 
ordinarily performed by Brahmins. 

Held, that the grant was not resumable for non-per- 
formance of services. {Beaumont, C.J and Murphy, 
J.) SaKHARAM NARAVANBHAT V. POORNANAND 
Saraswati Swami 6 I.R (Bom.) 144 -146 IC 
329 = 85 Bom.LR. 625 = A.I.R. 1933 Bom. 377. 
Maintenance grant— tenure”— If indi- 
cates grant for life only. See LAND TENURE— 
TENURE. 39 O.W.N. 98 = A I.R. 1935 Cal. 261. 
Minerals. 

■ " ' ^ Minerals — Claim by grantee. 

If a claimant sub soil rights holds under the Zemin- 
dar or by a grant emanating from him, even though his 
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GEANT— Minerals. 

tenure may be permanent, heritable and transferable, 
he must stiJi prove the express inclusion of the subsoil 
rights. 58 I. A. 125, Foil. i^Loni Russell of Ktllowai,) 
JAGAT Mohan Nath Sah Pratap Udai 

NATH Sah Deo. 10 Pat. 877-134 I.0. 1073 - 34 L. 
W. 763-54C.LJ. 416-8 0 W.N. 991- A.I.R. 1931 I 
P.C. 302 = 61 M.L.J. 532 (P C.). i 

MmerUs — Chum by j^tantec — Onus. 

If a claimant to subsoil rights holds under the 
Zemindar or by a grant emanating from him, evtin 
though his povser may he permanent, heritable and 
transfeiable, he mast still prove the e.xpiess inclusion of 
the sub>oii rights in his graiit'^. 6J 9 (P. C.), i 

Foil. ( Lord MacmilLin ) II. V. LOW vS: CO. 7^ Raja 
Hahadur Jyoti lM<osAn .Singh Dko. 68 LA. 392 = 
13510. 632 = 59 Cal 699 = LB. 1932 P.C. 24 = 1931 
A.L.J. 1112 = 33 Bom.L.R. 1644 34 L.W. 853 54 
C.L.J. 366 = 35 C.W.N. 1246 = AJ,R. 1931 P.C. 
299 = 61 M.L J. 699 (P.C.). 

■ •Minerals — J ama])r i t i,^r<tni. 

In the case of a grant of a village on Jamahrtt 
tenure, nothing short of express words will conve}' the 
mmeial rights therein. {Lord Mactntllan.') NAGESH- 
war Hux ROY V Ren(;\i. ('OAf. Co. 58 I A. 29 = 
10 Pat. 407 =LR. 1931 P.C 59 130 I.C. 315 = 33 
Bom.L.R. 425 = 12 Pat.L.T. 251 15 R.D 194 = 53 

C.L.J. 81-1931 AL.J. 537 35 C.W.N. 265 = 1931 
MW.N. 121 -33 L.W. 162-53 C.L.J. 487 = A.LR. 
1931 P.C. 186 = 60 M.L.J. 183(P.C.). 

Minerals — In am — Rt^/it of tnam da r to. 

In the Case of in.ims in the Madras Presidency tlie 
inamdar has no right to minerals, (Rameiam and 
If'eniata vthha KaO, J Jf) V KN K A'J’A K R JSH .N AM A R A lU 
SuRYANaRAYAN aR.MU, 57 Mad. 460 = 151 I.C 
129 = 7 RM 89 = 39 L.W. 304 -A.I.B. 1934 Mad. 
373 = 67 M.L.J, 514. 

Mineral.^ — Right to — Invalid lakheraj grant - • 

Property situate within Zetnindari — Subsoil rights vest 
in the lakhera jdar, and not in Zamiiular. .SVv L.MsHER.aJ, 
utpra. 62 Cal. 346 =A.IR 1936 Cal. 368. 

J/inera/.i — A*/ of puiuidar. 

Subsoil right'' will pa^-s undei a putni as in the case 
)f other permanent, heiitable and transferable temnes 
created by a Zemiiular, caily wlicn gi anted in evpress 
terms and such words ot gcnefcd imjiort that may l>e 
found in a grant as for example “with all rights'* are 
not by tliem''elves suhit lent to pass those rights to the 
putnidar. 5h Cal. 1 (P.C.); 45 C.il, .S7 (PA'.) and 61 
M. L. J. 9 (P. C.), Foil. {Sir (j'oifr^e Ao:ondes.) PlUJ- 
PENPRA .NXRAYAN SiNHA H,\HAT)lJRr/ RaJE.SWAR 
PRASAf). 58 LA 228 =59 Cal. 80 -IR. 1931 P.C. 
194 = 132 LC 610 = 54 C.L J. 137 = 1931 M W.N. 
865 -= 33 Bom L R. 1273 = 35 C W N. 870 = 1931 A.L 
J. 566 - 34 L.W. 1 = A.I.R. 1931 P C. 162 = 61 M L J. 
€32 (P.C.). 

Muafi. 

.. ■ — ^Muafi. — Exemption from te'. enue. 

A 'rnuafidar* is not neces^aiily tliough in fact he often 
is, the owner of the land exempteiJ from the payment of 
revenue, {/larnum and Addtson, //.) Amdul FIah 
7'. SHIROMANI GURDWAR PARBH.ANnHAK COMMIT- 

l EE. 14 Lah 156 -I.R 1932 Lah 474 = 1381.0. 
387 = 33 P.L B. 730 = A I R. 1932 Lah. 513. 

« ~AJuafi — Maintenante g^ant not subject to ronJi- 

ttons — Altenaticn by holder — Resumption — Riq/tt of 
Goiurnment . 

A muati grant made for the maintenance of the gran- 
tee and not subject to any conditions is liable to be 
resumed when the grantee makes a perpetual alienation 
q! D.— II— 35 


OBAMT— Resumption. 

of it. The Government has jurisdiction to resume the 
grant, when the tcritory in question was transferred 
permanently to and is under the administration of the 
Government. A sub grant made by the muafidar is to 
be distinguishei] from one made by the Government. 
{Got don, R. M.) Slth Lai.CHANF), /n /e. 17 N.L.J. 
167. 

Presumption. 

resumption — Lost j^/ant — Presumption of — 

Rent-free )tran* — Infttence f/om Ion possession. 

In pioper cases, the pit-sumption e.m be legitimately 
raisetl that a lent free claim was based upon a grant 
which is lost, though care must alw ays bo taken to see, 
in these cases, that long possession is cle.iily established 
I to have been enjoyed under a definite claim of light in 
! such a manner that, in the l iiciimstances, it wa.-. likely 
I to have attracted the notice of the peison whose rights 
I are adversely affected by such a claim. {Dhavle^ J.) 

Kamfshwar Singh Rah.vdur Ramji Missfr. 

I 149 LC. 979-6 R P. 677 = A.LB. 1933 Pat. 686. 

; Presumption — I.ost grant — Piesimiption of when 

j applicable. See UNDER ADVER.SE POSSE SION — 
i Acouisition of ti ri.E. A.I.R. 1933 Pat 176. 

j Presumption — A\ut-assessment for several years — 

I No inference of revenue- f ne ,itiant. 

The right vested in tin* Giovvii to levy a tax is a prero- 
gative light, fioveinmeni are not bound tr) levy aicsess- 
rnent every year on all tlie lands ovei which they have 
power to levy asse.'^sment. 'riiero may be veiy good 
I reasons why (ioveuimcnt for a long peiifxl think it 
j undesirable to assess .i particul.ii pieie of land and it 
I would be altogether unreasonable to])iesiime that becau.se 
j (iuvernment have.* not for m.iny \eais assessed particular 
I land therefore that land has been granted fret; from lia- 
j bility to assessment. {Peaumont, C\ J. ami li'adia, /.) 
I (’Ol.I.KtrrOR OF PON‘PAV 7/ Kam.m.avahooji 164 
'I.C. 861--7 B.B. 378 36 Bom.L.R. 297*^*A.IR. 
I 1934 Bom. 162. 

I Resumption. 

i See also SERVICE (H<AN'r, /////v. 

j Resumption — Cam el I at ton of concession — No 

j retrospective ^ffa i to. 

I Whatever may be decided about the matlei of resump- 
j tion, tlieie is no case for giving letrospective effect to it. 

I When a fiesh inrjuef.iry burden is ti; be irnpoed, 

I whether it be new taxaiion, a cut in pay, the cancella- 
tion of an exemption, or t oncessiou, or any similar 
matter, It IS an an epted canon that in the absence of 
special re.isons to tlie confr.iry, i estiospective elfect 
should not be givtn to it. {Gvivan, R. M.) M'F. SiTABO 
Rai, fn rt. 16 N.L.J. 272. 

Resumption — Grant for life of incumbent and 

on fits death to fits male issue— Rii^ht of laidow. 

Where the riiiginal grant was made “f«)r life of in- 
cumbent and on ins (!(*ath at (|u.irter jama to his male 
issue”, and on the deatii of tlie incumbent his widow' 
claimed that she was only the surviving half of her 
deceased husband and so she was not in f.i< t a successor 
but the original grantee himself, 

//(id, that for the purposes of the revenue law she 
vva.s a successor and that owing to the limitation in the 
terms of the grant it was lialjle to be resumed. {Gowan, 
R, Af.) Ml\ Si'i AHO Rai. /n / 16 N.L.J. 272. 

'■Resumption — Grant for life of incumbent and 

to **male issue'" — Construction. 

Where a grant was made '‘for life of incumbent and 
on his death at quarter Juma to his male issue^’. 

//eld, that the phrase must be interpreted literally 
and at each death the ^rant will onlji pass to a natural 
descendant in the male line of the original grantee. 
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GRANT— RCBTimptlon. 

IJdd also, that the widow was not entitled to retain 
the grant on the ground that bhe wa^ the hurviving half 
of hei luisljund or that she was entitled to adopt a son 
who W(juld succeed her under the terms ot tlie grant. 
{G<nvan,R. M) MT. MOHiNIUAl, /// 16N.LJ. 
176. 

/Resumption —Grant of of/tce and jirant of land 

burdened ivith set vice — Distinitivn betioeen. 

In the lase of a grant of an oftice t(j be leniunerated 
by the use of land, the land will prinia ftuie be return 
able. ( )n the other hand, in tne case of a giant of land 
burdened with •‘crvice, puma facie it will not be lesum- 
alile, but the terms of the giant or the lik uinstancts m 
which it was made may establish a run(litit>n of tin* 
grant tlrat it w’as resnniable. Tlie <jiuis i^ on the 
grant(jr to make out such a ('ondition, 13 M.I.A. 438, 
Kel. on. The original grant did not in terms grant aii> 
office but only granted six item'', the fii-l of wliich \\a> 
land. The original granite was only 13 yeais .dd, too 

young to remlei any servi .e. ‘Iht.* service had been 
suhsef juenlly ('oinmuted into a ca''li payment. 'I'lie son 
of the origin. il grantee sold it to the lather of the ' 
present bolder who was retogni/cd by the gumtoi. 

Held, il v\as m fait a giant of land, not lesumable, ' 
but inloiuled to be heritable and ti.msfeiable .md ! 


GRANT— Service grant. 

By a sanad dated 1704 the Chief of Bavda was 
granted by the Maharaja of JSatara, the Sardeshmuki 
light, the right to collect Government dues in 

lertain villages and to take two per cent, of the collec- 
tions. This light was recognizeti and continued by the 
i Britisii Government. In 1889 the iiasis of pH>ment was 
! permanently fixed at the average five yeais’ receipts, by 
[ way (if commutation, the Gtjvemment collecting the 
I revMUie (liic'ctly. Subsecjiiently there weie survey and 
I levi'-Kui survey by which the levenue rose but the 
anwjiint leccived by the plaintiff lemained unaltered. 
The plaintiff sued for a dei laration th.il he was entitled 
to two per ' ciil. on the actual levenue and not nieitly on 
tbo old a''scss.nunt. 

Iltfd, that t!ie provisions of the Bombay Summaiy 
S^'ttLnu nl Aci (VII of 1863) did not apply to the 
tixing of the l).isi'> ot pa} meiit, that he was under the 
sanad gianlid two per cent, on the Diwan Dast, which is 
ibe (loveinnu iit as^e^snlent, whatever it might be, and 
that li(“ was, then foie, enlitlcil to a (ie('r(‘(* {Haker ami 
Nanai at i, J J f) B aKASHKAM MaDHAVRAO V. SkC- 
ki-.TAiu rn STATK. I R. 1932 Bom 539-139 I.C. 
796 34 Bom. L R. 129- A I.R. 1932 Bcm. 319. 

fAflirmed, but deciee diiecltd to be amended. 6l I. A. 

190(B.(;.).1 


pernianeiit at any rale as long as sci vice oi its cijvnvalent 
in monc*y was tortlu oniing. {Loid Atkin.) CaKIIAM- 
<;()Ul)^v. Uaswant Kao. I.R. 1931 P.C. 221 132 

I.C- 73G 34L.W. 87 -1931 M.W.N. 1081- 35C.W. 
N. 721-33 BomliR. 974 53 C.L.J. 544- A.I.B. 
1931 P.C. 167- 61 M.Ii.J. 449 (P C ), 

|B. 35 Bom.L.K. 625 (027, o29) ] 

— /Resumption — — Grant in favour of three 

persons unntly — Death of one loithout fuirs — IRcsumabi' 
itty of fits share. 

VVheie tlieoiiginal giant of a jagir was marie in 
favour of three persons jointly ami the i»laintill , w lio 
el.uined to lesume one third of the jagir on the death of 
one of tbo grantees without litii", only piovid a 
gener.d custom to resume on tlie failure of m.il* lu ii'-. 

//elds that unless the plaintilf pi oved as custom 
rcMimpiion of a share on tlu* ccatli of .my one of the 
tenants, the jagir w.is not lesuiri.ibh* so long a.s tlicie w.is 
a male heir in tiie direct line of any of the origin.il 
grantees. i^lVort and /^'azl Alts Jf-) KaMAKIIYA 
NAUAIN SlNr.ll 7C Kii.kan Chandha Mukkuji. 
IB. 1932 Pat. 211-139 I.C. 143 13 Pat.Ii.T. 
264--A.I.R. 1932 Pat. 196. 

Rights of grantee. 

/Rii^hts of ^ 7aHtei — Jistate of i/r antec— GrantoAs 


1 Service grant. 

I St nice 'Riant — Itaisw.in or jai^ir for daily 

'^) entail on of Snniad JifiORwat — /Resumption ondts- 
. ctmti nuance of senite. 

I Appellant’s ant.cslor gi anted in 1852 to the ancestor 
• of the ics[M)ndeiU a village as baisivnn oi j.igii foi daily 
i reciting (me chaptei of Siiniad Ilhagwat b{ tore the God 
S. digram. Thest-ivice having Ircc-n disi onlinued in l9l9 
i appellant succl to resume the village, 
i llcUiy on a construction of the grant that the grunt 
i was not one i)ui (lened witli seivice, but that thepei- 
i formance of the seivice w.is ai ondition of the grant, and 
i that on diM:oiUinuance of tlu* servite, tlu* appellant 
became cnlitlcd to H'sume* |)ossL'sion of the village in 
(juestion. {Sir Lancelot Sandtrson') KUMAU KaMa- 
MiVA Nakain Singh r*. ahhiman SiN(Bi. 61 LA. 
323 13 Pat. 689 39 C W N. 41 1934 M W N. 870 
150IC. 807 4 A. W.R. 229- 11 OWN 1025- 
'7 RPC. 18-1934 A.LJ. 793-16 Pat L T 555=- 
i 18BD.423(2)=40 L.W. 342-00 C L.J. 163 -A.I. 
! R. 1934 P C. 182 - 67 M.L J. 450 (P.C. ) 

i Service 'Rrant — Commutation — Amount of cash 

j payment. 

1 The amount of the noknansha or payment in lieu of 
I seivice is not at the uncontrolled disi'retion of the 


rift fits patstiiR. 

Oidin.iiily a gi.intor is not competent to confer on 
the grantee a better title tii.in he hiniselt possesses. The 
decision in 20 Cal 70.8, should be tie.ited as dealing with I 
exceptional circumstances. {Guha and Aai tley, J jf) ' 
ANNADACHAKAN NaI\A 7'. Kumak M\NMATIIA 
NATH MlTKA. 150 1C 30-6 R.O. 794-67 C.L.J. | 
609 A.I.R. 1934 Cal 61. | 

Rights of ^rantee—Graut by Municipal Co/U’ j 

tnittee in Central I’^rozanee^ loithoat a^Si s.\nu‘/if i 

Where there is leasonable pioof tliat land was gi\(*n • 
out by a Municipal C'omrnitt^^e (<u (loveinment since 
cession in 1890) without assessment and no rent has been 
paid foi the l.imi, it should be presumed that no lent 
was intended to be levied and the right tiansf(?rred wa.s 
freehold. {Aflson, R A/,) DaJI GaNGARam Khah.M’E, 
In re. 14 Nag L.J. 13 (Rev.). 

Rights of fRiantee — Satdeshmuki n Nd—Tivo per 

cent, of Dnoan Dast- -Sun cy sVid leviston sitivey — 
IRiSkt of ^niutce (a the percentage on inci eased rn enue. 


grantor. It should he reasonable. W’heie the parties 
had, for ovc-r 50 yeais, adopted the amount of assess- 
ment from time to time as the amount payable in lieu 
of service, held, tin; measuie was ct^rrect under the cir- 
cumstances. {/^ord Atkin,) LAKH AAtGOUDA 7'. BaS- 
wantrao. IE. 1931 PC. 224 = 132 10.736=34 
L.W 87 a931M.WN. 1081- 35 C.W.N. 721 = 3S 
BomL.R. 974 -53 C.L.J. 644 = A.I.R. 1931 P C. 
167- 61ML.J.449 (P.C.). 

Seivii "* giant — (^rant of land on service tenure 

t<j raiyat to culiiv.ite himself and grant to tenure-holder 
with light to collect lent-? — Distinction between — Lffect 
on laiyats* customary rights. .SVc" 13. T. ACT, S. 181. 
61 1 A 93 = 13 Pat 254 = 66ML.J.298(P.C.). 

■•’Sennee grant — /naw — Grant to individual bur^ 
d cited until seivice — Dismissal of office holder — Resump- 
tion of tnam. 

When it has to be decided whether the giant was to a 
named individual of to the incumirent of an office the 
question is one of intention. If the intention appears 
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clearly that it was a particular individual or a particular 
family that was intended to be benefited, the grant must 
be construed to be a personal giant, the fact that 
incidentally the temple receives some benefit in the shape 
of the SCI vice to be perfoimed there can »nake no tiiffei- 
ence. ^Vhere the named pei^on has been dismissed for 
neglect of duties, the newly appointed otiice holder or the 
temple cannot have any right to lecover the inarn. The 
Government may re‘'ume the inam the condition of 
the grant having been broken and in its discretitm 
make it over to the temple. {V'efii'aiasuhl'a A\io, J.) 
SUBRAMANYA ODUVAR 7’. SRIVAIKUNTAIM KAILA 
SANATHASVVAMI KOIL. 150 I C 1115=-7 R.M. 67^- 
1934M.W.N. 94-39 L.W. 389- A.I.K. 1934 Mad. 
258(2). 

Service grant — Police stnice tenures — hicidtnts 

of — Aliaiahility. 

* Jagii? and tenures in the estate of Pachet in Manbhum 
w'ere police service lands—lhe services being renderable 
to (Jovtriiment ; and ^o long as the tenuies weie seivice 
temiies for the peiforniance of police duties, it was neces- 
sary that succ ession should be b> lineal pi iinogenituie, 
and inipaitibility and inalienability shc uld be the inci- 
dents attached to them. (A/ako/fhd Noor, /.) RaM 
Prasad Singh 7^ Mohan Mandai.. 7 E.P. 25-= 
160 I.C. 784 -A.I R. 1934 Pat. 624. 

-Service grant piior to T. P. Act — Failure to len- 
der service and repudiation of grantor’s title — P’oifeiture 
— Grantor’s right to iCMinie giaiU—Acl showing inten- 
tion to resume giant — If essential Sec 'I'. P. ACT, S. 
Ill (g). 42 L.W. 362-A.I.R. 1935 Mad. 948. 

.. Serztee grant — Resumption — Giants earlier than 

Permanent Settlement— Kii^ht to resume — Deed of re- 
linquishment— Effect of, 

A zaminclai res'umed certain lands which were granted 
to the ryots in lieu of ceitain services which they weie to ( 
render to the villageis m general and not to the /aniin- 
dars personally. The grants were not made subseqin-nt 
to the Permanent Settlement nor weie the lands mi hided 
in the assets of the /amindari at the time of the settle 
ment. At the time of the resumption the iyot> had apo 
executed relinc]uishment deeds in favour of the zamiiidai. 

H(ld, that the zarnindai alone without concuiience of 
the villagers had no right to re'-ume the lands. 

Held, further . that the relinquishment deeds executed 
in favour of tlie zamindar alone wiie not va»id and 
enfoiceable in law, and so they would make no difference 
with regard to the right of resumption by the zamindar 
who had originally no right to resume. S A. Nos. 1405 
and 1-106 of 1924, Rel. and 40 M L J. 466. Dist. 
{Madhavan Nair, /.) POI.ADARI GaDU v. RAJAH 
OF ViziANAGARAxM. I R. 1931 Mad. 364=130 IC. 
188 = 33 L.W. 201 = A.I.R. 1931 Mad. 43. 

Service grant — Resumption — Grant to pujaiis in 

lieu of wages- -Neglect of duty — Grantee willing to per- 
form d uti cs — P r or cdu re . 

In a suit brought by certain idols against the pu farts, 
it was found that the ancestor of the defendant" wa-^ 
appointed priest or pufan of the idols, that certain pro | 
parties were made over to him to meet the daily and 
occasional expenses of the worship of the idoN out of 
the usufruct, there should be no wages oi salary attached 
to his office but that he should be able to remunerate 
himself out of the usufruct and would generally act 
under the supervision of the idol’s shebaits. The plain- 
tiffs (idols) claimed resumption of those lands on the 
ground of neglect of their duties by the defendants and 
also a declaraticn that a pei manta t lease granted by the 
defendants was not binding on the plaintiffs. 


GRANT —Succession. >' 

Held, that having regard to the object of the grant, 
iiz., to provide for the proper worship of the idols and 
for the remuneration of the^vA///, it was a grant in 
lieu of wages and resumable ; that as the defendants 
were willing to faithfully carry out their duties, and to 
piovide for the expenses of the worship out of the 
usufruct of the lands, tliey should be allowed locus 
periitentiae and to continue in their office as pufari-, and 
that the plaintiffs were entitled to a declaiation that the 
alienation was not binding on them. {Rankin, C. /. 
and C.C,Ghose, /.) SRFK SkfK jAGANNAlH JEVV 

Thakur 7/. Ananta Adikaky. 142I.C.105 = IR. 
1933 Cal. 233 = 36 C.W.N. 899 = A.I R. 1933 Cal. 44. 

• Service grant — Resumption — Right of tenants 

against service tenure- holder — Continuance, 

When a seivice tenuie is resumed, any right the 
tenants may have acrjuired against the service tenure- 
holder cotne.s to an end ami is not avail.able against the 
giantor. 39 M.I.. J. 629, Ref. {^IPallcr and Jackson, J /.) 
SADASIV AKAYUnU V, VFNK ATASWAMI. I R. 1932 
Mad. 401(2) = 137 I.C. 496 = 36 L.W. 366 = A.I.R. 

1932 Mad 289= 62 M.L J. 698. 

' Sen tee grant — Sale of zamindar t — Right of 

7 endec to recover possession of village granted to third 
persons and rut returned. 

The sale of a mere ziniindari miy not cover the right 
to lesunie and to leiovei possession of a village granted 
to third peisuns in return for seivice, not in possession 
of the vendoi and as to which no order of resumption 
had bee:n passed. {Ramesarn and Madhavan Natr, JJf) 
Alakh Narayan G\JAPATH1KAJ V, Chinna 
JOGunu. I.R. 1933 Mad. 238= 142 1.C. 711= A.I.R, 

1933 Mad. 221. 

— ■ Ser vice grant — Str7>tce discontinued — Liability to 

be resumed or assessed rvith rent. 

Where land had l)cen granted in perpetuity but the 
giant wa.s subject to tin buiden of a service, namely, the 
repairing of a bund, and the landlord had made the 
peifoinnince of the service impossible* by conveiting the 
tank ii,t) agiicultiiral lands, the landlord cannot put an 
end to the tenure and lesume the land, or claim that the 
land be assessed with lent. {2^'azl Alt and Luhy, //.) 
Amarfndra Kri.shna Ghosh v, I.ahabat Mah- 
TON. 15 Pat. 46=168 IC 621(2)-8 R.P. 203 = 
17 Pat L.T. 191-AIR 1936 Pat. 604. 

.Seivice grant — Shet Sanadi inam — Kadim nr 

Jodi. Sec CoN.STKUCTION, supra. 36 Bom.L.B. 1066. 

Shrotriem. 

.Shrotr urn. 

A shrotriem grant may be a grant of kudivaram as 
well as melvvaram. What it includes in a particular 
casi* depends on the terms of the grant and the surround- 
ing circumstances. {Madhai'an Natr, J,) KoNDAPPA 

Naihu e. Mahalakshmamma. 6IR. (Mad.) 100 
= 145 I.C. 588 (2) = A.I.R. 1933 Mad. 194. 
Succession. 

Succession — Grant of land by Croivn — Ride of 

succession at rartance zvtth ordinary law — Power of 
grantee to impose. 

The Crown has power to grant or to transfer lands, 
and by the grant ox on transfer, to limit in any way it 
pleases the descent of such lands. Rut a subject who 
takes the grant has no right to impose on the land or 
other proj.erly any limitation of dt.«.cent which is at 
variance with the crdinaiy law of descent applicable in 
his case. {Nor ai utty and Zia-ul-Hasan, JJ.) SaKINA 
bFGAM 7'. IShahar Rano Rlgam lOLuck. 443 = 
16SI.C. 42 = 7 E.O. 303 = 11 O.W.N. 1608 = AJ.B. 
1936 Oudh 62. 
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GRANT— Succession. 

—Snccesston — putraputradhi m Ranchi 

District— Descent — Rule of lineal primogeniture. 

The lex loci of the Ranchi District is one of primo 
geniture not only in the family and offshoots of the 
Maharaja of f.’hota Nagpur himself but also in all the 
jaglrs of the District. In the Chota Nagpur estate a 
putraputradhi tenancy is impartible, is governed by the 
rule of lineal piimogeniture and continues so hmg as 
there exists any lineal male descendant of the grantee or 
grantees with Khorposh to the widow of the last surviv 
ing male holder. (Afaepherson and A^arwala, J ff) 
Tikait KtJP RAJ Raiz>. Tikait PERMANANI) Rai. 
12 Pat. 859-148 I.C. 183-6 R.P. 424 = A.I.R. 1934 
Pat. 96. 

Title. 

•Title — Claim to nianza at forming part of 
permanent by settled estate — Plea of lakherai — Onus, 
The plaintiff in a suit i laimed that a cm tain mauza 
belonged to him as appeitaining to his permanently 
settled estate. Th" defendant fjn the other hand assert 
ed that it was the lakheraj debuttar of an idol. 

fields the burden would lie on the plaintiff of show- 
ing that the mauza was included in the Mai assets of the 
estate at the date of the Permanent Settlement, in other 
words, that it fell within his legularly assessed estate. 
Hut when there is some admis'ion of the defendant to 
the effect that the mauza is within the plaintiff’s iev<*nue 
paying estate, tlie onus is shifted on to the dcfcmdant. 
{Afitter and Patterum, jy) RAJ KkiSHNA PRASAD 
T.AL SlN(UI DKf) 7^ HaRABXNI COAh CONCERN, l/m. 
62 0al 346 -=159 10 98 -8 R 0. 267 = 60 C.L.J. 477 
-A,I.R 1936 Cal. 368. 

Validity. 

*>■ ' • ^Validity — Grant bad in part. 

The grant must be treated as a whole, and, if a pait 
is bad, the whole is bad. {ford Alness,) 8K("RKT‘\KY 
OK SrATE 7 >, ANANr Krishnaji. 61 I.A. 70 -58 
Bom 111-1034 A.LJ 162 = 36 Bom L.R. 242 = 3 
A.W.R. 468 = 69 C.L J. 98 = 38 C.W.N. 605 = 6 R.P. 
O. 61(2)-147IC.321-A.I.R. 1934 P.C 9- 66 M. 
Ia.J. 164 (P.C.). 

- — -^^Validity — Minor tnegulai ity {Jh'iar), 

The grant in 1896 of a site in Per.ir Civil .Station 
cannot at this distance of time l)e treated as invalid be- 
cause of a minor ii regularity {A^elson, R. Af,) In the 
matter of SaMAJ CLUB, AKOLA. 16 Nag.L. 

J. 26. 

GRATCITOUS ACT. See CONTRACT ACT, SS. 69 
AND 70. 

GRATUITY. AV.’ C. P. C:onE S. 60. 

GRAVE AND SUDDEN PROVOCATION. Atv- 
PENAL Code. s. 300, Rxcrption (1). 
GRAVEYARD. .sVt- L.xndlord and ten.ant. 

GRAZING RIGHTS. 

See (1) ciJS'ioM (PuNjAtO— C ommon land. 

(2) Landlord and 'I’enant. 

GRIEVOUS HURT. Penal Code, S. 325. 
GROSS NEGLIGENCE. N.,- Tcuu'S— N egligence. 

GROUNDS FOR REMAND. AVer C. P. Code. S. 
l5l AND (). 41, KR. 23 AND 25. 

GROUNDS FOR REVIEW. C. P. Code, O. 8, 

K. 47. 

GROUNDS FOR TRANSFER. 

See (1) C. P. Code, .S. 24. 

(2) ck. P. ('ode, S. 526. 

. GROVE. 

See also (l) AGRA 'I'ENANCY ACT (III OF 1926). 

Ss.«*3 (15), 14 i9. 37 185 186, 197 
AND 271. 


GUARDIAN. 

i (2) LANDLORD AND TENANT— Grove. 

I (3) LEASE. 

j Cutting trees — Liability to ejectment — Occupancy 

i rights — Proof of, 

' In a suit to eject the defendants on the ground that 
’ the land was the grove of the defendants which they 
had cut down and in consequence become non occu- 
pancy tenants thereof, the defendants pleaded they had 
; acquiied occupancy rights. 

/A’///, that the burden is on the defendants to show 
that they have acquired occupancy rights in the land 
before they planted the grove, that they had failed to 
prove that they had cultivated for twelve years before 
they planteil ttie grove and so they were only non- 
o('cupan«:y tenants liable to ejectment (IFalton^ J.AI,) 
Tota Kam V. KANI iiakp:fsh Mukhi Dasi. 14 L. 

, R 160 (Rev.) = 17 R D. 207. 

——•ffindu widmv — Alienation of share in grove — 
Right of ahenee to obhnn mutation. 

Where u Hindu widow transfers her rights in certain 
grove, the transferee i.s entitled to hold for her lifetime 
and mutation can be effected f«ir that limited purpose. 
iOakden, S,Ar, and Keane, J, M ) BllULAl UpadHIA 
V, Hhagwan ta. 15 R D. 151 = 12 L.R 25 (Rev.). 

^Holder of— Grove cea ting to be such — Liability to 

eiettment, 

I P'ven though the grove ceases to be a grove, the land- 
' hoKler is not entitled to entijr upon the land and dispos- 
se^s the tenant otherwise than in accordance with the 
process of Lw, The grove-holder becomes under S. 197 
{a) of the Agia Tenancy Act a non occupancy tenant in 
the land entitled to lemain theie till the end of the agri- 
cultural year under the proviso to S. M9. If before that 
date he is <lispr)s:sessed by the landloid, he is entitled to 
compen;>ation fo* tl.xmage done. {Of'p‘*nhcitn, S.hT,and 
IValton, J M) RAM CHANDRA SiNGH v, ChHABILE 
Singh. 14 L.R 210 (Rev ) = 17 RD. 344. 

——Rights of h dder — Trees of spontaneous growth. 

, Tiees of spontaneous growth remain the property of 
the grove-holder even after the giove ceases to be a 
grove. {Oppenhcim, S,M and IValton, J .hff) RAM 
("HANDRA Singh r-. Chhabile Singh. 14 L.R. 

; 210 (Rev.) =17 R.D. 344. 

ly/tat is not, 

i Where the land which w'as formally a gi ove contain- 
cil only six mango trees and some self sown babuls, he/d^ 

' that it was no longer a grove. {Oppenheim, S, M and 
Walton, J.M,) RAM CHANDRA SlNGH z^. CHHABILE 
Singh. 14 L.R. 210 (Rev.) = 17 R.D 344. 

GROVE HOLDER. See Agra Tenancy Act 
(1926), SS. 121, 191, 196 and 197. 

, GROWING CROPS. 

; See fl) General C'lauses act, S. 3 (25). 

I (2) 'r. P. ACT, S. 3. 

GUARANTEE. 

i See (1) CONTR.ACT ACTT (1872), SS. 126, 127 AND 
128. 

(2) Surety. 

GUARDIAN. 

, See (1) C:. P. CODE. O. 32. 
j (2) Minor. 

1 See also (1) GUARDIAN AND WARDS ACT. 

(2) Buddhist Law (Burmese)— Guar- 

DLANSHIP. 

(3) Hindu law— Guardianship. 

(4) Mahomedan law— Guardianship. 



553 


CIVIL, CRIMINAL AND REVENUE. 


554 


OUABDIAN AND WABD. | 

- ■ 'Acquiescence of guardian binding on word. | 

A minor is not bound by any acquiescence on the part , 
of his jiuardian, though it may be a piece of evidence | 
against him (the minor). (^Sir Dtnshah Af/i/ia.) NaN- , 
DAMAN I A NANG A BHIMA DFO r. SUSFELA MALA 
Paita Mahadkvi. I.R. 1933 P.C. 7-37 OWN.; 
237- 37 L.W. 67= 10 O.W.N. 89 = 56 C.LJ. 522= 
141 1.C. 1-A.IR. 1933 P.C. 20 = 64 M.L.J. 1 (P C.). 

Adffitsston by Collector as officer of Coutt of 

IVards — If binding on minor. 

The balance of authority is in favour of the view that 
an admission made by a guardian of a ward or by the 
Collector as an otticer of the Coint ot Wards will not 
necessai ily bind the minor. {Fazl Ah and Saunders, 
JJ.) Rani Sonaha'ii Kumari r. Raja Kir'iya- 
NAND SJNGH. 14 Pat. 70 = 157 1.0. 433 = 8 R.P. 
121 = A.I.R. 1935 Pat. 306. 

Alienation by guardian — Invalid sanction of 

Court — Cidttn for damages. 

Apait from any i)er''onal covenant personally binding 
on him, a guardian selling the property of his miiu^r 
w'ard is not peisonaliy liable foi damages to the vendee, 
if the latter is deprived of the whole ui part of the pjo- 
perty in consequence of the peiniission of the Di^'tnct 
Judge confei ring authoiity on the guardian to tran‘-lei 
being found to be invalid. If theguaidian has express- 
ly or by necessary implication agieed to indemnify the 
vendee, in his personal capacity, wholly apart fiom his 
capacity as guardian of the minor whose interest he 
lepresents, he would be liable. 

Held, that the ^uit document did not include a per- . 
sonal covenant on the part of the paidanashin lady who j 
executed it. {Niamatullah and Sennet, JJ.) Maida 
V. Klshan Bahadur Singh. 56 All. 997=161 1 0. 
820-7R.A. 223 = 1934 A. L J. 350 = 3 A.W.R. 706 
= A.IR. 1934 All. 645. 

Alienation by guardian — Major fort ton applied 

for bt titling purpose — Tt attsaeltoti, if can be upheld. 

Where the mother, acting as guardian of her minor 
Sons, sold a piece of laiifl for Rs. 600 and out of that 
paid a debt of Rs. 400incuried by the father of the 
minors. 

Held, that the sale w’as binding on the minors, as the 
preponderance of the purcha-^e money was for a binding 
purpose, namely the payment of the debt. In such cases, 
the question depends on the di‘^c.''etioii of the (Touit as 
to what pioporlion shouh! be found to be binding, in 
order to constitute the sale binding as a whole 
{Curgenven, J.) 'J'HANGAVELU NARAYANA PADA- 
YvcHi. IR. 19S3Mad. 204ri) = 112 I.C. 152 (2) = 
1933 M.W.N. 622 = A I.R. 1933 Mad. 352. 

Appointment of guardian — Father — Immorality 

cf. 

The question whether the father is fit to be the guar- 
dian of his child is a question of fact, l^y reason of his 
natural love to his cliild, all possible allowance should ; 
be made in his favour. His Immorality is not decisive ' 
to show’ that he is unfit. 46 A. 706, Ref '.^Mahadevayya, 
J.) Muniyamma V. Munisamapfa. 10 Mys.L J. 
156. 

■ — ■ 'Appointment of guardian — flindu joint family 
— Infant member — Inherent jurisdiction of High Court , 

The High Court can, in the exeicise of its inherent 
jurisdiction under Cl. 17 of the Letters Patent (and i 
apart from the Guardian and Wards Act, 1890), appoint , 
a guardian of an infant coparcener in an undivided I 
Mitakshara family and the father was appointed as j 
guardian of the person and property of his minor sons, j 
54 Bom. 75; 50 Cal. 141 and 50 All. 709, Foil.; 25 All. I 
407 (P.C.) and 53 All. 190, List. {Costello, J.) 
Bi/ayakumar Singh Buder, In re. 69 Cal. 670= I 


GUARDTAN AND WARD. 

I.R. 1932 Cal. 623 = 138 I.C. 7S9-A.I.R. 1932 Cal. 
602. 

■■ Arbitration — Powers of guatdiatis — Kefetence to 

arbitration. 

A guaidian has the power to make a reference to 
arbitration on behalf of the minor. 19 Cal. 334, Rel.; 
39 Cal. 232, Dist. {Kulwant Sahay and Maepherson, 
JJ.) Ramautar Sah 7. Lang AT Singh. 130 I.C. 
810 = 13 Pat.L T. 101 = A I R. 1931 Pat. 92. 

' Arbii t aiiott — Powers of gnat dtan — Pefcreiiee to 
arbitraiu n — lii ml in g nature on mt .tor. 

A refeience to arbitration made by a properly consti- 
tuted guaidian in good faith and foi the benefit of the 
minor binds him. Reference to .ai bitr.ition upheld. 
{Bhtde ami Tapp, JJ.) MOHAN SiNGH r. Mr. GUR 
DKVi. 12 Lah. 767 = 1 R 1931 Lali. 498-131 1.0. 
738-33P.L.R. 196-A.IR. 1931 Lah 728. 

Arbi t) at ton — Validity oftefereme — Mother not 

appointed guardian — Power to re fir dispute. 

Wheie a Burmese mother leferred a dispute to arbi- 
tration on behalf of herself and her minor sons but it 
appeared that she w’as never appointed guaidian.^ 

Held, that the refeience and the .iward were invalid 
and not binding on the minois. 5 Rang. 186 (P.C.), 
Rel. on. {^Bagulev, J) V K. N. K. CHK'ITVAR FIRM 
r. Ma Tiiaung Shwe. IR. 1933 Raug. 35=142 I. 
C. 189. 

... fiy guaidian — Pei sonal I lability of 

ward. 

Although .1 guardi.'in can under ceitain circumstance*? 
sell or charge his ward’s estate oi property, he i annot 
bind him personally by a simple contract debt nor can 
he bind his estate except by a document purporting to 
bind it This principle a])plies even to a case vvheie the 
I promissory note was executed by the guardian (app^unt- 
' cd by the Couit) aftei obtaining sanction from C ourt 
' and the amount was utilised for the benefit of the minor, 
i 11 Born. 551 (P.C.) and 20 Bom. 6], P^oll. {Kangnekar, 

I /.) Kkshag Madhavrao V. Bat.aji vasudko. 141 
; I.C. 492 = 1 R. 1933 Bom. 97= 34 Bom.L.R. 996 = 
i A.I.R. 1932 Bom. 460. 

[R. 145 LC. 350 (351). Rel. 34 Bom.L.R. 1001 
. (1004).J 

Contract by guardian— Promt sun y note by 

' guardian — Personal liability of inard. 

! A promissory note executed by the certificated guar- 
dian for goods supplied to the shop owned by the minor 
does not impose a personal liability on the minor and 
the creditiir is not entitled to lecover the amount fiom 
the minor or his estate. 11 Bom. 551 (P.C.); 20 Bom. 
61; 34 Bom.L.R. 996, Foil. {Baker, J.) SHANKAR 
Vaman z>. Nathu Krishna. 1411.0. 498=I.R. 

I 1933 Bom. 107 = 34 Bom.L R. 1001 = A.I.R. 1932 
Bom. 480. 

Custody of mt nor — Rights of guardian— Remedy 

for restoration of custody of minoi Appheation under 
S. 25, Guardian and IVards Act — Bar of suit. 

The only remedy of a guardian seeking the restoration 
of the custody of his minor w’artl is by w’ay of an appli- 
cation under S. 25 of the Guardian and Waids Act; a 
separate suit is not maintainable for the purpose. 26 
All. 594; 38 Mad. 807 (P.C.), Ref ; 42 Mad. 647, Foil, 
{Page, C. J. and Sen, J.) SHAHDEO 7>. MAHAkAJI. 

9 Rang. 569=136 1.0. 831 -I.R. 1932 Rang. 81= 
A.I.R. 1932 Rang. 4. 

Debt binding .n miner— Decree against minors' 

estate. 

A decree can be passed against a minor s estate on a 
contract entered into 1:)^ his guardian in a case, in which 
the estate would have been liable for the obligation 
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: ncurred by the guardian under the personal law to 
which the mmo’' S'ibje:t. 42 M 1S5, Foil. (tValler 
ml Kn^hmn Panialii, JJ.) VlKKM AKSHISUND^RAM 
Chetty V. RaV(;\ AyyaniJak. I.R 1932 Mid 672 
-133 10.333 -35 L W. 337 -= A. I.R. 1932 Mad. 
696. _ 

" — ’■‘•Debt by t^nirdtau — Promissory into —flinduiiSi 
nature of — Person il liability ti >t tmp)^ed on minor. 

Tiio igh .1 debt iiv:iirred on Ijehalf <jf a inin*)r for 
ncce-»^.iiy parpose-* of the minor or a covenant to piy a 
dc'bt ^o inuarre I can I)i enforce 1 against the pi opvty of 
the minor, a gaarvlian cannot impose an un 'onditional 
personal liability on the minor b/ c'Ke.nting a p-o mssoiy 
note on his bjlialf 1 )^ 0 . any (ju.ihft Mtion of the pro 
mise contained in a promi'^^ory note sncli .is tliat it is 
only to lie c*n forced agi'iist a minor if necessity binding 
on the minor bi shoA'n is wholly f I'lngn to the idea of a 
negotiab'e instrument. 42 Mid. 1S5 fF.ll) an i 54 M 
163, Dist.; 35 K.W. 397, Dis.. Fron. {Petlly ani 
Coanish, J /.) SWAMINAI HX ()I)\Y^R v. NaTRSV 
Ayvar, 56 Mid 873-6 IRfMai) 119-1451 
C 716-1933 M.WN. 121-38 L.W. 430 = AIR. 
1933 Mad. 710 (2) - 65 M L J. 350. 

[Overruled. 58 .Mad. 735 (740, 741) (F.Tl.).] 

— I)e facto guardian— ‘Alieniti on by — Mahimedan 
VI uior — Seth n if a \ i d e — /i / ni ti es . 

Where a sale by the de facto guardian of .a M.iho 
meilan minor is set aside, tlie purchaser is entitled to 
compensation to the extent to which the consi.ler.ation 
for the sale has been U'C 1 for the bindit of the minor 
or his estate. 7 Lah. 3.5, Foil. {D yras^vami f yei\ C. 
y., Rirn i P lo an I Srrentva^a fyer. J f ) Ky'I'HAY.AN 
liAYKK V. II \NUF \ llKK. 9 Mys L J. 196 (F.R ). 

—I3e facto ^uirdian — Alienation by — Validity — 
Sint io set aside — Limitation. 

A de facto guardian has no authority under the 
Burmese Ihiddhist Jnw to deal with the property of the 
minor anrl therefore a conveyance executed by him .ict- 
ing as guarc’ian of the minors, is void and not merely 
Voidable. The suit by the minors, for poS'essiori of 
property thus conveyo I i*' gov<*rne.l liy Alt 144 and not 
by Art. 44. 34 All.* 2l3 (l\C.) and 45 C. 878 (|>.C ), 
Rfl.on. (^Carn /.) RaNIA KH \N M A ChiT. I. 
R. 1931 Rang. 278 -134 I.O. 214 = A.I.R 1931 
Rang. 178. 

— — De facto iiuardian — Burmese Buddhist — 

Power to dispose of the property of the wir I . 

A (/t' Azr/<; guardian of a Birnae.se H.id«lhist cannot 
bind the ward's estate. Unless a guardian is appointed 
by the (u)urt and gets permission from that Court to 
dipose of the property of the ward, he cannot part with 
or encumber in any way the pioperty of the ward. 
(^Ba^uley. /.) MaIING THIN MAUNG v. Ma SAW 
Shin. 11 Rang 193 - 6 I R. (Rang.) 125 - 146 I.C. 
922 = A I.R. 1933 Rang. 83. 

De facto ^nar.rian — Executor acltny; as guar- 
dian of lestatoPs minor sons — Debts innirred by — 
Liability of estate. 

Where a person was not only aiipointed an executor 
under a will, but he was aNo acting as a de facto guar- 
dian of the minor sons of the testator and carried on 
business of the deceased for the benefit of the family 
and incurred debts therefor. 

Held, that though the will be held invalid, inasmuch 
as the executor was acting as de facto guardian of the 
minors, and the debts were incurred by him for their 
benefit, they were binding on the estate of the deceased. 
{Madhavan Hair, /.) ThIRUNAVUKKARASU PanDA- 
RAM V. PURUSHOITAM LAKSHMIDAS & CO. 169 I.C. 


: 236 = 8 R.M. 479 = 1935 M W.N. 1138 = A .1 R. 1935 
: Mad 890. 

—De facto guardian — Indian Christian -Alienation 
by -Void. See GUARDIAN AND WARD— INDIAN 
. CHRlSriAN, infra, 60 M.L.J. 695. 

; ' ^•De facto guardian — Position of — Kxpenses in- 

; curred during minority — Hi« right to svie, during 
•minority. .SV/* MMITATION Acr, ART. 61. 37 P.L. 

iR 246 -A.1.R. 1935 Lah. 437. 

— — !)i facto guirdian — Power to ackn mdediiee debts. 

A '/<* g.iardian has no power to a :kno vl idga a 

dcIi: so as to bind a minor. {B’aslev, /. C. an! Bards- 
welt, J) G')\i\rm Ammau v. Avu .Ammau. 56 
Mad. 9ot=6 I.R. (Mad) 293-146 I.C 49 = 1933 
M.WN 363 -38 L.W. 321 =AI.R. 1933 Mad. 686 
; -63 M.L J. 355. 

‘Di f.icto '.{uirdian—Po'iV’rs of — II in in Lav. 

Held liy the Kill ll^nch ( />V/ vv/ >;//, C .J . dt s^entins^), 

; — The de facto g.iaidiin of a mm ir can validly sell the* 
propjdy of the minor to a thirfl pji-^oi for K'g il nei:es- 
sity. Han ynmanpei sand's ca'^e relied on, 49 11.576, 

(.)ver. (Case I iw exli lustivCiy dis 'u>s ‘ 1.) {Beau- 
m>ni,C. /., Pilkir and Barlce, / /.) TULSiD.AS 7t. 
RAISINGJI. 57 Bom 40=141 l‘C 17 -I.R. 1933 
Bom 53 =34 Bom.LR. 1483 -A.IR 1933 Bom. 15 
(F.B.). 

I'R. 36 Horn L.R. 738 (754), 11 O.W.N 1236 (1247).] 

Disqualified pyoprietor — Decree ex p .rte agiinst 

such probnetor and his min >r io’is — Bin ling nilurc of 
— Ootisuoft to naoi: one of the minor sons in decree — 
Effect. 

When an ex pirte decretj is p isscd iigunst a disquali- 
fie I proprietor, who is of ag i bat wiiose est.ite is under 
the management of the ('ourt of Wards, and against 
three of liis mcuir sons all of wlio n are lepre'Cnte I by 
the (^)nrt of Waids, tlie mere^ fact that the name of one 
of the minor sons is not g>ven in the decree, will not make 
the ilecree .iny the less binding on the minors, if it is 
oiheiwise good. It is eno igh for the p iip;^-' of m iking 
the decree bin cling on the minor '^otis, to Mie the father 
alone as he fully represents the estate. i^Khaja M >ham- 
mad Hotr and Dbarde, //.) MATHURA SiNGH v. 
RAMA Kudra Prashad Sinha. 14 Pat. 824 — 162 
1.0. 235 = 8 RP. 522=16 Fat.L.T. 484-A.LR. 
1936 Pat. 231. 

j '^Discj nail fed piopnctir — -Ex p.xrte /ve against 

; — Gross negl i i^ence of ij^uardicin ad litem — F.ffect — 

, A6;'/// to avoid decree — Minor and disqualiHcd proprie- 
tor — Distinction . 

ITie Di inciple of English law, which has been applied 
, in India on the ground of justice, equity anti good cons- 
I cience to at'foid protection to infants, can be extended also 
I to dis:pi.ilifie(l proprietors, whose estates are managed 
1 by the Court of Wards Tliere is no rea^^n to differen- 
i tiale between the two cases. A Ward of the Court is 
; as much helpless as a minor; rather he is in a worse 
position than the latter. Gross neglect by the manager 
i of the Court of Wards acting as guardian ad litem for 
I the disqualified proprietor, wdiich lesults in an cx parte 
j decree being pas.sed against him, entitles such disqualifi- 
I ed proprietor to get the same relief as he would have 
I got if he had been a minor. {A'hafa Mohammad Noor 
and Dhavle JJ.) MaTHURA SINGH RaMA RUDRA 
prashad Sinha. 14 Pat 824 = 162 I.C. 235 = 8 R. 
P. 622 = 16 PatL.T. 484 = A I.R 1936 Pat. 231. 

-^Indian Christian — de f.icto guardian — Aliena- 

tion by — Validity of — Suit to set aside — Limitation 
Act, Art. 44 — Applicability. 

A sale by the de facto guardian of an Indian Christian 
minor is absolutely <oid and a suit to set it aside is not 
governed by Art. 44 of the Limitation Act. {Madhavan 
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<JUARDIAN AND WARD. 


GUARDIAN AND WARD. 


Nair, /.) SUNDARA NADAN v, ANNAMMAL. I.R. i 

1931 Mad. 616-132 I.O. 120= 1931 M.W N. 416= i 
33 L.W. 615-A.LR. 1931 Mad. 529-60 M.L.J. ; 
695. 

•Manager of infant's properties — Relattonship of \ 

guardian and wardf if constituted . 

Where the will cotitainef-l a clause to the effect that 
the properties of the infant should remain in manatje 
nient of a certain named person until the infant attained 
majority, 

Held^ that the provision did not constitute the 
manager, guardian of the infant. {Mui'erji and Guha^ 
//.) Maharaja Sir Manindra Chandra Nanih 
Z/. SUDHIR KRISIINX Hanrrjek. 136 I.O. 893 -I.R 

1932 Cal 245-35 O.W.N, 850-53 C.L.J. 589 -A. 
I.R. 1932 Cal. 182. 

• 'Minor attaining ina/onty — Exciution applica- 

tion filed by quondam guaidian — Ratificatton by ex- 
>ntnor. 

A quondam guardian cannot make an application for 
execution on behalf ot the minor who has attained 
majority without a power-of attorney. If, however, the 
minor ratified the act, it is valid. A.T.R. 1929 Lah. 
478, Appl. ^Shadt Laf C. J. and Broadway, /.) 
Ghan aya Lat. V. Madho Prasad 135 I.C. 207 (2) 
-I.R. 1932 Lah. 79 (2) = 32 P.L.R. 290 = A.I.R. 
1931 Lah. 600. 

•Morti^age by ynardian being invalid — Personal 

cavuiant— Inability of minor's estate. 

Where the guardian of a minor executed a mortgage 
which was found to be invalid and unenforceable as 
^uch for want of proper attestation, the personal coven- 
ant contained in the deed can be enforced against the 
estate of the minor of the liability w'as one binding on J 
the minor under the Hindu Law. 42 Mad. 185 — 36 ’ 
M L.J. 29 (F.B.). Foil. {Beasley, C.J. and Cut genven, 
y.) Venkata Jagannadha Kao Venkata 
Kumara Mahipaihi Surya Rao Bahadur. 54 
Mad. 163 - 33 L W. 95-135 I.C. 17 = IR. 1932 
Mad. 49-A IR. 1931 Mad. 140-60 M L.J 56. 
[Appr, 35 L.W. 397 (398). D. 56 M. 879 (883).] 

'■ 'Negh gence of yuardian — fnability for loss to 

minor 

Where the omission of the guardian to invest the 
minor’.s property in trust securities as directed by S. 20 
of the Trusts Act and to file pioper accounts wms the 
main cause of the loss caused to the minors though 
the action of others also partly caused the loss. 

Held, that the guardian and his surety were liable for 
the whole loss sustained by the minors. {Aston, A J.C.) 
Radhakishkn 7/. Secretary OF State, 27 S L. 
R. 142 = I.R. 1932 Sind 37-136 I.C. 517-A.I.R. 


binding. On the other hand, even if there be any defect 
in the formal appointment of a guardian, the decree 
would be binding upon him, if he is sufficiently repre- 
sented and his interests are w’ell protected. Even where 
a guardian has been formally appointed, but he is grossly 
negligent in his duties, he ceases to represent the minor 
pioperly and effeciivel>, and the result is the same as if 
no proper guardian had been in existence. It is the 
duty of the Court to see that the guardian appointed is 
a pioper person w’lio would safeguard the inteiest of the 
i minor. If therefoie the guaidian ceases to take any 
interest in the rase or is grt^ssly negligent so as to 
sacrifice the interest of the minor, it cannot be said that 
the minor IS still propeily lepiesented in the litigation. 
Wilful and wanton neglect on the pait of the guardian 
disfjualifies him. This also therefore appeal s to be a 
basis on which tl\e .ivoulance of a dei i ee against the 
I minor can be allowed. {Sulaiman, Boys and Sen, J/.) 
Mt. SiRAj Fatima v. Mahomed Ali 54 All. 646 
--I.R. 1932 All. 418 -138 I.C. 465-16 R.D. 327 = 
1932 A.L.J.437-A.I.R. 1932 All. 293 (F.B.), 
LDisc. 16 P.L.T. 484(495, 498).] 

Powers of guardian — Right to institute suit 

Delegation. 

j A suit was instituted by the general attorney of a 
1 minor piincipars guardian, without the guardian’s know- 
ledge and permission, both on his own behalf and for 
’ the minor’s guardian, professedly as the guardian s 
I authorized agent. 

' Hell, that the minor not being fully represented, 
the judgment cannot be conclusive as against him. 
{Sulaiman and Kendall , J J f) RAM DaS v. DWARKA 
I )AS. I.R. 1931 All. 91 = 128 I.C. 763 - A.I.R. 1930 
All 876. 

Statutory guardian — Doctrine of mutuality — 

Applicability of. 

Quaere, — Whether tlie doctrine of mutuality does not 
apply to statutory guardians. {K risknan Pandalat, /.) 
i Dombru Banda v. Sri Ramachandra Deo. 1933 
M.W.N. 818. 

Statutory guardian — Guardian of lunatic 

Power to impose ptrsonal liability on ward. 

Quaeie, — Whether a guardian acting on behalf of 
a lunatic is competent to make any covenant imposing a 
' personal liability upon his ward. {Raza, Nanavutty 
and Smith, J J.) MaqBOOL AHMAD v. DINGA 

Prasad. 9Luck:. 51-6 I.R. (Oudh) 17 = 144 I.C. 
931= 10 O.W.N. 653 = A.I.R. 1933 Oudh 352 (F.B.). 

■ —Sui t against minor — Guardian allowing ex parte 

decree to be passed — Validity of decree. 

The petitioners (plaintiffs) sued three brothers to re- 
cover some money due in respect of a deposit made with 


1932 Sind 181. 

IVegligence of guardian — • Order passed by 

Revenue Court — Right of minor to avoid . 

A right to avoid a judgment on the ground of undue ] 
influence or fraud just as much as a right to avoid a | 
contract on those grounds is a substantive right because 
the binding character of the transaction itself is impugn- 
ed. It is not a mere matter of procedure or rule of 
evidence. It therefore exists independently of S. 44 of 
the Evidence Act. There is nothing in S. 44 or S. 2, 
Evidence Act, which precludes the plaintiffs from prov- 
ing that a judgment previously obtained had been obtain* 


their deceased father. The 1st defendant was a ma]or 
and the other tw'o were minors. Plaintiffs applied for 
the appointment of a guardian proposing first the mother 
and on her declining, the brother (the 1st defendant), 
who agreed to act as guardian and was appointed accord- 
ingly. In the suit, he took time to file the written state- 
ment but afterwards did not at all make a defence either 
: for himself or on behalf of his minor biothers and the 
I suit was decreed ex parte. On the allegation that the 
i 1st defendant had failed in his duties as a guardian and 
I that accordingly the mother had applied to be made a 
j guardian and at the same time application was made to 


ed by negligence of the guardian. The real basis of j set aside the ex parte decree. 

the binding character of a decree against a minor is the i Ileld^ that the finding of the lower Court that the 1st 
fact of his having been duly represented by a proper | defendant had betrayed his trust as guardian in not 
person, and not the mere exi-^tence of any formal order ! having filed a written statement and leaving the hearing 
appointing a guardian for him. Even when to proceed ex parte, was sufficient to bring the case with- 
there is such an order, if the guardian does not in the terms of O. 9, R. 13, C. P. Code. {Curgenven, 
jproperly represent him, the decree would not be 1 /.) KaTHA SaWMY*Chett1AR RaMACHANdRAN. 
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OUABDIAN and WABDS ACT (1890). 

67 Mad. 1069 = 160 1.0. 779= 7 BM. 31 = 39 L.W. 
653 = A.IB. 1934 Mad. 428^66 M.L J. 683. 

[Bel. (>8 M.L J. 6';2. F. 41 L.W. 654.] 

G0ABDIAN AND WABDS ACT (VIII OF 1890) 
AND OBIMINAD FBOCEDDBB CODE, S. 491 
— Apphcubthty — Mahomedau 7vife — Apphcatton for 
custody of nti not child frotn htid'and — P raced ut e, 

A MahoirifjflHn wife, tlivorted by her husband, who 
seeks to recover custody of a child of about 4 years, as 
its lawful guardian under the Ma'iomeclan Law', from her 
husband should seek her remedy not under S. 491, Cr. 
L. (ajde, but under the (juaidi.ui and Wards Act, which 
is a special Ac t dealing with a special subject, i x , the 
subject of minors. When the remedy under the (iiiar* 
dian and Wards Act is open, the High Court will not 
c*xerci''e its discretionary power under S. 49l, Cr. 1*. 
Code, which is only a general power in the nature of a 
Habeas corpus. {Pennet, /.) llAIDAKl LegaM rc 
JAWAD All 154 I.C. 638 - 7 R.A. 783 = 36 Cr L.J. 
564 = 1934 ALJ.94G - 4 A. W.R. 1406 -1936 Cr C. 
36 = A I.R. 1936 All. 55. 

— — S. 4 (^2 ) — '^Guat diauP 

The woid “guardian” is used in a very w'ide sense and 
does not necessaiily mean a guardian duly appointed or 
declared by C.'ouit, Any person who has the care of the 
person of the minor is a guarrlian of the person and any 
person who has the caie of the proj)erty of the minor is 
a guardian of the property within the meaning of the 
Act. {Sulatmauy A.C J, and Sen J.) SlDDIO UN- 
NISSA biBi V, Nrz\M UnniN Khan. 64 All 128=1. 
R. 1932 All. 307 = 137 IC. 219 1932 A L J. 21= 
A.I.R. 1932 All. 216. 

3.4(2) •--‘Minor daughter of a Mahomedan livtn ^ 

with her maternal grandmother —Father, tf ^nardtan. 

The word ‘'guardian’* as defined in fS. 4 (2) of the 
Huardian and Wards Act, is a veiy wide term .md must 
include a father, w’ho is admitted on all hands and in 
every system of a law to be the natural guardian of his 
childien; and the woid *‘caie” in the definition of guar- 
duin, includes the constructive custody of the father 
though the child is residing with another peison (in this 
case her maternal grandmother). Where the plaintiff, 
a Mahomedan, .Sent his minor daughtei along with his 
wife to the house of his mother iii-!aw' and after the 
death of the w'ife there, the daughter continued to live 
W’ith the maternal grandmother for nine >ears, still, the 
father is the guardian of the minor as .she is in his con- 
structive custody. (Sriziastar'a, Thomas and Zia uP 
Hasan, //.) Ghuran re Kiaz AhMad. 168 I.C 581 
-8 R.O. 109=1935 O.W.N. 1096 = A.I.R. 1935 
Oudh 492 (F.B ). 

-S. 4 (2) — Person in possession of tninops share 

by viitue of will. 

A person holding the propeity of the minoi’s share by 
virtue of a certain alleged will mu.st Ije deemed to have 
been a person having the care of the minor’s property 
and therefoie w’ithin the definition of guardian in S. 4 
(2). {Hilton, J.) Nak Sin(;h Das?/. Hem Kaj. 
164 1 0. 710 = 7 R L. 602(1) - A.I.R. 1934 Lah. 823. 
S. 4 {Z)—'lVird''—Meantnir of 

“Waid** as defined in S. 4 (3) is wide enough to 
include every minor who has a guardian, even though 
the guardian may not be appointed under the Act. (A>/- 
vastava, Thomas and Zian/PHasan, J J.) Ghukan 
7/. RIAZ Ahmad. 158 I.O. 681 = 8 R.O 109 = 19360. 
W.N. 1096 = A.I.R. 1935 Oudh 492 (FB.). 

S. 7 — Appointment of guardian — Discretion of 

single Jud^e of the High C ourt — I nterference in appeal. 

Where a guardian for a minor is appoinled by a single 
Judge in e.xer'dse of his discretion, though an appeal is | 
competent from hisprder, the fact that the making of 


[ GUARDIAN AND WARDS ACT (1890), S. 7. 

I the order is a matter of discretion is a good ground for 
lefusing to exercise the appellate jurisdiction, unless the 
I appellant succeeds in establishing a strong case, such as 
; would justify interference in appeal. 7l I.C. 824 and 
21 M.L J. 1, Kel. on, {Shadt Lai, C.J. and Abdul 
Qadir, /.) Ml’. PreM KauR v. BaNARSI DaS. 14 
I Lah. 804 = 6 I.R. (Lah.) 11 (2) = 144 I.C. 672 = 35 P, 

' LR. 98= A.I.R. 1933 Lah. 881. 

Ss. 7, 8 and 39 (h) — Appointment of j^uardian 

— Guardian residing out of jurtsdtction. 

'J'htie is nothing in the fniardian and Wards Act 
which debais a Court fiom appointing a guardian who is 
not residing v\ithin the jurisdiction of the Couit to which 
an application is made. Undei S. 7 a Court will appoint 
a guardian whenever it is sati‘'fied, that it ts foi the wel- 
fare of the minor that an oulei should be made. S. 39, 
Cl. (//), does iKjt imply that a pei son applying foi 
appointment must be residing within the jurisdiction of 
the Couit to uhi(h the application is made. What 
, Cl. (h) means is that in certain cases, ceasing to live 
i within the juii'-.diction of the (!ourt which made the 
Older of appointment may be ground for the lemoval of 
the guardian fiom his office and no mote. The only duty 
cast on the Court uncler the Act is to appoint the best 
person to act as guardian legaidless of his place of 
re.sidence. A.I.R. 1914 All. 541, Expl. {Niamatullah 
and Kachhpal Siw^di, JJ.) BeNI PRASAD v. M'J’. PAK- 
vvati. 56 All. 20 = 147 I.C. 217 = 6 RA 429 = 
1933A.L.J. 1333=A.I.R. 1933 AU.780. 

S. 7 — Appointment of guardian — finishes of 

respected, 

A young step-mother made an application to have 
herself appointed as guardian of her .step son on the 
ground that he wanted to contract maniage w'hich she 
did not consider dcsiiable. The step-son was sufficiently 
grown up to form an intelligent opinion about his own 
I inteiests. He did not desire any guardian to be appoint- 
ed. Moreover the Court appiehended that her appoint- 
ment as guardian would ensue in fuither complications. 

, field, that uiiiler the circumstances no sufficient 
grounds had been made out for forcing a guardian on 
the step-son. {btsheshxvar Nath, /.) JANAK DUI.ARI 
77. (taNGaDel IR. 1931 Oudh 388 = 134 I.C. 696 
(1) = 14 O.L.J. 351 = 8 O.W.N. 529 = A.I.R. 1931 
Oudh 326. 

S 7 — Appointment of Society or its Secretary as 

guardian — Invalid. 

I The Guaidian anfl Wards Act contemplates only the 
I appointment of an individual as guaidian. The ap- 
I pointment of a Society or its Secietaty as such as guar- 
I tlian is invalid. The Secretaiy may however be appoint- 
ed in his individual capacity. {Mukerji and Mitter, 

I JJ.') Sydney Hugh Mcsweeney v. Margaret 
i ArhuthnOT. I.R. 1931 Cal 588 = 132l.C 636 = 54 
C.LJ. 512 = 35 0. W.N. 158 = A.I.R. 1931 Cal. 563. 

S. 7 — Hindu minor — Guardian for — Appoint- 

merit of — Adoptive mother or natuaal father. 

It is true from the standpoint" of Hindu Law, the 
adoptive mother has a preferential right to the guardian- 
ship. But the welfare of the minor is the paramount 
j consideration for the Court. Where after the death of 
adoptive father, the relations between the adoptive 
mother and the natural father had become strained and 
the boy, who was intelligent enough to understand the 
situation, expressed a preference to his natuial father. 

Held, that in the circum.stances the discretion exercised 
by the lower Court in appointing the natural father 
should not be disturbed. {Sun iaram Cheity and Paken- 
ham Walsh, JJ.) RaTHNAMMAL GoVINDASWAMI i 
Mudaliar. 147 I.C. 724 = 6 R.M. 387=39 L.W.. 
86= 1933 M.W.N. •1293 = A.I.R. 1934 Mad- 44. 
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OITABDIAN AND WABDS ACT (1890), S. 7. 

— — Ss. 7 and 19 — Hindu minor — Guardian of per- 
son of minor — Application by Hindu father for order 
appoi nil n {r him — M ai ntai nability. 

An application by a Hindu father for an order ap- 
pointing him guardian of the person of hi& minor son 
does not lie, because S. 19 prohibits the Court making 
such appointment. Moreover, an older under S. 7 is 
not necessary. A Hindu father is the lawful guardian 
of his minor children, and a declaration by a Court 
cannot increase his pow’ers in that respect. {Leach^ J.) 
Venkatkswaran V. Saradambal. 13 Rang. 690 
-160 I.C. 878-8 R.R. 442= A.I.R. 1936 Rang. 67 

S, 7 — Proper person — Resident out of British 

India. 

It is against intention of the Act that any one re‘^iding 
out of British India should be appointed guardian of the 
person of a minor, as the Court cannrit exercise its pro 
per control over such a guardian. 22 M.L.J. 68, Foil. 
{.Reilly and Ananthakrishna Ayyar^ J J-) SUBBA- 
RATNAMMALe^. SESHACHAI.A NAIDU, 54 Mad. 758 = 

I. R. 1931 Mad. 672 = 132 1.0.320 = 1931 M.W N. 
768 = 33 L.W. 619~A.I.R. 1931 Mad. 478-60M.L. 

J. 615. 

S. 7 — Removal of guardian — Appeal or revt ^ton. 

Where a guardian is removed under S. 7 of the Act 
on the appointment by the Judge of another person as 
guardian, no appeal nor any revision petition lies against 
the order. {Hilton,/.') NAK SINGH DaS v. HeM 
Raj. 154 I.C. 710 = 7 R.L. 602(1) = AIR. 1934 
Xiah. 323. 

Ss. 7 and 8 — Third parly — Application for 

appointment of guardian — A/inoPs light to fund 
disputed — Procedure* 

Where a person Vith whom a certain fund was 
deposited on behalf of a minor filed an application to 
Court under S. 7 to appoint a guardian for the minor in 
respect of the said fund and the Court deciiled in the 
face of opposition that the minor’s natural father should 
be appointed guardian with direction for deposit of the 
amount in a Bank the interest alone being payable to 
the guardian, 

Held, that original petition would be deemed to be 
under S. 8 {b) of the Act and the Court had power to 
appoint a guardian in spite of the denial of the minor’s 
right to the fund. 

Held, further, that the Court could order their invest- 
ment ot the amount in dispute but that it acted wrongly 
in directing payment of interest to the guardian while 
the minoi’s title to the fund was in dispute. {Sundaram 
Chetty and Pakenham IValsh, // ) ThiRUVENKATA 
SAMI NAIDU V. RANGANATHAN ChETTIAR. 6 R.M. 
604(2) = 148 I.O. 595 = 39 L.W. 400-A.I.R. 1934 
Mad. 496 = 66 M.L.J. 310. 

S. 7 (1) — Interlocutory order — Refusal of appli- 
cation to be appointed guardian — Appeal 

An interlocutory order passed at an intei mediate stage 
of the proceedings refusing the application of a party to 
be appointed guardian of a minor’s property, as being 
unfit, the proceedings being kept pending, is not a final 
order within the purview’ of S. 7 (1) or S. 47 {u), so as 
to be appealable. {Mukerji and S . K. Ghose, /J.) 

Mir Abi Mahammad Ahasan t. abu Nasar 
Mahammad Eusuf Ali. 156I.C. 65-7R.C. 569 = 
38 O.W.N. 1083 = A.I.R. 1936 Cal. 223. 

Appointment of guardian — Need for for- 
mal application by person to be appointed. 

In the case of the appointment of a guardian for a 
minor, it is necessary there should be a formal applica- 
tion by the person who is sought to be appointed. {John- 
stone, J.) Jahandad Khan v. KnAk Sahib Sardar 

Q* 11-^36 


GUARDIAN AND WARDS ACT (1890). S. 10. 

Hashim Khan. I.R. 1931 Lah. 424 = 1311.0 296 
= 12 Lah L J. 307 = A.I.R._1931 Lah. 212. 

S. 8 — Minor girls — Persons alleging they were 

hts illegitimate daughters — No right to claim to be 
guardian. 

An application by a ciju-in of two minor girls for his 
appointment as their guardian was objected to by 
another who alleged that the girls weie his illegitimate 
childien by the wife of anolht^r man. 

Held, that the objectoi had no legal or nioial right to 
claim to be the guaidian of tlie minors and he is a 
stranger to the minors and that the cousin should be 
appointed guaidian. 29 All. 210. I)i-i {Nanai'utty, /.) 
Mahabik Raghubar. IR 1933 Oudh 245 (1) = 
144 I.C. 382(1) -10 O.W.N. 635 = A.I.R. 1933 Oudh. 
312. 

S. 9 — Jurisdiction — Girl for the mo^t pa it resi- 
dent in Rat na gin — Huduind at Poona. 

Residence is a matter of fact and not a matter of 
presumption. Where a giil W’as for the most pait resi- 
dent with her parents in Ralnagiri distiict and onl> for 
a few months had lived with hei husband at I’oona, it 
is the Ratnagiri Coiiit tliat has jiii isclictnui to entertain 
an application for the appointment of a guardian for 
the girl. {Baker and Broomfield. J J .) EaKSHMAN 
Morshet (^ancaram Varayan. 140 I.C. 571 = 

I. R. 1933 Bom. 17 = 34 Bom.L.B. 1293 = A.I.R. 1932 
Bom. 592 

’ — S. 9(1) — '‘^Ordinarily n'sides'' — Meaning — Re- 

sidence for one year with mother — If suffit lent. 

Where a minor, for wIk'Hi a guardian of the* person is 
«ought to be appointed has been lesiding with his mother 
for about a year in a particular place, that place should 
for purposes of S. 9 (I) of the Cuaidian and Wards 
Act, be deemed to be the place where the minor oidi- 
narily resides. The fact that the minor’s paternal grand- 
father has ancestral lands at some other place will not 
make the latter place hisoidinary tesidence {/at Lai, 

J. ) Uttam Singh v. Thakak Singh. 157 I.C. 941. 

S. 10 — Absence of application by person appointed 

— Jufiidiction to appoint person other than appliiant . 

Though a Judge is not authoiized by law’ to appoint 
a guardian in the absence of an application for such 
appointment, once an application is filed under S. 10 of 
the Guardian and Wards Act, the jui isdiction of the 
Judge comes into play, and it is open to him as a result 
of the enquiry, to appoint a person othei than the appli- 
cant as guardian, pro\ided such person has intimated 
his willingness to act as guardian. No doubt it would 
be more in confoimity with law that such willingness is 
communicated to the Court in the foim of an applica- 
tion in accordance with S. 10. But the absence ot such 
application by the appointee is no bar to the jui isdiction 
of the Court to appoint him. {Ning and fqhal Ahmad, 
JJ.) Narottam 7j. Tapesra. 57 All. 208 =4 A.W. 
R 309 = 6R A. 963=149 I C. 708 = 1934 A.L.J. 652 
= A.I.R. 1934 All. 849. 

S. 10 — Appointment of guardian — Person sug- 
gested by objector's couusel and consented to by the 
counsel for the petitioner — No application by — V alidity 
of appointment. 

Where the name of a third party was suggested by 
the counsel for the objector and consented to by the 
counsel for the petitioner and the Court accordingly 
appointed him as a guardian, the fact that there was no 
proper application under S. lO by the third party to be 
appointed as guardian does not invalidate the appoint- 
ment. A.I.R. 1928 Lah. 458, Di.st. {Bhule, J.) NaR- 
singhDas?^. Hem Raj. I.R. 1933 Lah. 419 = 144 
I.C. 173 = 34 P.L.B. 17=A.T.E. X933 Lah. 220. 



563 


THE QUINQUENNIAL DIGEST, 1931—1935 


564 


GTJARDIAN AND WARDS ACT (1890), S. 10. 

Ss. 10, 11 and 17 — Scope — Application for j 

appointment of guardian — Appointment of non appli- 
cant — Jurisdif lion. 

TIk; absence of an application by the person appoint- 
fcM .IS guardian i> not a ground which invalidates his 
appointment. Once an .ippln.ation is made in accord- 
ance with the i):()Visions of S. 10 of the Guardian and 
Wards Act hir the appointment of a j^iiardian for a 
minor, and m^tKa.s of the appiicati<in are sent the 
interested per^'Oiis under S. 1 1 and such persmis avail 
themselves of the opiitu tiinity and appear in (.'ourt and 
addiKi^ all the evidim; e tiicy have in the enqiii.y, the 
fJourt can apjioint such peison, as guardian of the 
minor, who in lU opinion, in accordance with the provi- 
sions of S. 17 of the Act, should be appointed. In ttie 
absem'e of a definite prvivisicai in the A' I to the elfecl 
that the Couit h.is no juiisdiclion to appoint as 
dian a person who has nrrt apjilied andei S. 10, the 
objection on that ground is .it bc't a technical one and 
cannot be given etiect to. ^ A '///;*■ and Iqhil Ahmad, 

fjf) Nakoiiam 7. Tai'Kska. 57 All. 208-=6 R. 
A. 953 149 I.C.708- 1934A.L.J. 652-4 A.W.R. 
309-AI.R. 1934 All. 840. 

S. 10 ( 1) ( k ) — Can WH for afplicati on —A/itah 

skara minor — Proof of separate piopcrty. 

Under 3. 7 the welfaie of the minor is the thing to 
be regaided and it cannot be to tiie welfare of a minor 
to appoint a gu.irdian of his proirerty until the court is 
satisfied that iheie is some separate propeity to which 
the minor is entitled. N<j lengthy enquiry, it is true, is 
intended by the Act but unless the applicant can show', 
in the i...ise of a Mitakshara miiKjr, th.it the latter has 
some separate piopeiiy, the < ause for making the appli- 
cation wo.ild not appeal, .uu there would hardly be any 
hxina tides in the .ipphc.ilion. ( Muhtr/i and Cn/nty /J.) 
IiANAJMAi.Ai bA'i ka 7'. AkujnSkn. I.R. 1932 Cal. 
688 --140 I,C. 198 36 C W,N. 769 -65 C.L.J. 358 = 
A.I R. 1932 Cal. 730. 

* S. 11 — and scope of, 

Tire object of S. 1 1 is to give an oppoitunity to all 
the per-^ons interested in the minor of being heard before 
an order .qjpointing a gu.ndian is passed. {Pftn,^and 
Jqhal Ahmad, J /,) NaKOTAM TaI’K.SKA. 57 All. 
208 = 6 R. A. 953-- 1491.0. 708 -1934 AL.J. 652- 
4 A.W.R. 309- A.lR, 1934 All. 849. 

S. 12 — Application for appointment of guardian 

— Tempor ary injunction — Order for — Disobedience to — 
Jhnver^ to commit for. 

Quaere, — Whether a prcK'eeding f jr the appointment 
of a guardian can be tre.ited as a suit or a proceeding to 
restiain tire other pirty from coniMiitting a breach of 
contract or other injury of any kind w'ithin the meaning 
of O. .V), R. 2 lead with S. 141, (b P. Gode, so as to 
confei juiisdu tion on tlieConit to commit the other 
party foi alleged disobciliein'o to an order for tempor.iry 
injunclitrn passed therein. 2 CM. W. N. 521, Ref. 
(A/itler and S.A' Chose, //.) IlASAN'rA KUMAR DaS 
2 /. N.AG.KNDKA Nath Pai. I.R. 1932 Cal, 304-137 
I.O. 425-A.I.R 1932 Cal 719. 

S. 12(1) — /n; unction restraint nif marriage — 

Di udu'dienct — Punishment . 

Under S. 12(1) the C'ourl has the power to pass 
interim orders for the protection of the person or 
propeity of a minor. Thus it can p.iss an order by w'ay 
of injunction for the protection of a female minor 
against an unsuitable marriage. Such an order should 
issue under O. 39, R. 2 (1) read with S. 141, C. P. 
Code and disobediem e of the same is punishable under 
sub R. (3) of O. 39, R. 2. {Suhkedar, A. J. C.) 
DEOKISAN Z- Asaram. 28 Nag.L.R. 332 = 141 I.O. 
170 -I.R. 1933 Np.g. 40 = A.I.R. 1933 Nag. 62. 
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S. 14 (2) — Residence of minor not determinable 

— Jurisdiction . 

W’here the minors ordinarily resided cannot be found 
' out as both parties claim that the minors resided with 
them, the matter should be heard by the Court, where it 
i> alleged the minors have property. i^Dalip Singh, J.) 
.Mahomed ArzAL 7A Abdul Hakim. 154 1.0.478 
7 RL. 575(1) = A.I.R. 1934 Lah. 208(1). 

— — S. 17 — Appointment of guardian — Wishes of 
minor acted on — Application by step-mother — No 
ground for forcing guardian on step-son. See (GUAR- 
DIAN AND Wards Act, S. 7. 8 O.W.N. 529 -A.I. 
R. 1931 Oudh 326. 

S. 17 — Appointment of guardian of person — • 

Consider ations — Sister of minor appointed — Society 
for Protection of Children m India di rated to co- 
operate until guardian. 

The sister of the minor applied to be appointed guar- 
dian of his peison and projierty. The minor who w'a^i 
aged 14 oppo'^ed this and it appeared th.it after her 
appointment, the minor attempted to commit suicitle. It 
did not, how’ever, appear that his conduct w'as ilue to 
ill treatment by the sister. There being no other 
relatives the court revoked the order of appointment 
and directetl the Society for Protection of Children in 
Iiuli<i to visit the boy at his sister’s house. 

It W’as necessary to have a giiauii'm appr/mted for the 
person of the minor and under the ciicti instances of the 
case, the si.sler was the only pioper pers(m to be appoint* 
ed guardian, the Society being authovi/ed at the same 
time to visit the boy and hu)k after hi^ interests in 
consultation with the guardian and the Society cannot 
be appointed as guardian of minor’s pi operty as the 
Secietary’s Oliic ) must, of necessity, be liable to change 
.so fai as the personnel was concerned. (Afnherji and 
Guha, J J.) ASHAI.ATA RAY 7>. SOCIE'l'Y l'()R THE 
Protection ok Children in India. I.R. 1930 
Cal. 755- 126 I.C. 707 51 C.L.J. 272 58 Cal. 15 
=A.IR. 1930 Cal. 897. 

\T. 35 C W.N. 15S (160).] 

-S. 17 — Jurisdiction of (Gourt under — Appoint- 
ment of non-aj>plicatit. See Guardian and Wards 
ACT, SS. 10, and 11. A.I.R. 1934 All. 849. 

S. 17 — A/afrnnrdan father — Buddhist wife — 

Appointment as guardian — Difference in refifjion. 

An application for being appointed as guaidian of his 
child by a Mahomedan father should Ire dec/idecl in the 
; discretion irf the Court after due ( onsideration of the 
I matters set out in S. l7. The child being a child of a 
; Mahoinedan marriage, the Mahomedan I/aw on the 
subject should iu the exercise of that discretion, receive 
due consideration at the hand of the Court, but the 
i Mahomedan Law’ need not necessarily govern the appli- 
; cation. Where a .Mahomevian divorces his Buddhist 
I wife with a three months’ old female child who is 
bi ought up in her mother’s religion for nine years after- 
i wards, the mother having married a Buddhist, it is in 
; the interests of the child that the mother should remain 
; the guardian. The facts that the father is compara- 
: tively more well to do and able to maintain and educate 
I the child and had given maintenance to the chihi who 
1 had never seen him do not override the consideration of 
the minor’s interests. {Cunliffe and Dnnkleyy J J,) 
' Ma fuLi V. MooLA Kbrakim. 6 I.R. (Rang.) 68 = 

; 145 I.C 843 = A.I R. 1933 Rang. 201. 

I S. 17 — Mahomedan minor children — Alother not 

\ of good character and marrying a Hindu Jat — Com- 
1 pctency, 

' Where the mother of the minors, who were Maho 
; medans and of the^age of 11,9 and 8, was not of good 
i character and had married a Hindu Jat. 
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Heldy it is in the interest of the minors to he brought | 
up in the religion of their Mahomedan father and the 
-children are not so young that they cannot be separated 
from the mother. \Dalip Simrh, J.) Mt. BlHI v. MT. 
Bibi. 149 I.C. 973 ri) = 6 R.L. 772 (2)-A L.R. 1934 
Lah. 287(2). 

“S. 17 — Mahomedan — Minor ^irls — Mother not 

of good character and marrying a him in — Competency 
to he guardian. 

Where the mother of two Af.dioinedan girls five and 
a half and two and a half years of age did not appear 
to be of g(jod rhaiacter and had married a Hindu, 

fieldy the mother was not a proper person to have 
custody of the minois, but the girl of two ami a half 
years wa^ too young to be separated from her mf)ther. 
iDahp Singh/y ) M't’. A ISHANT 7^ HAKKAI'AU. 151 

I.C. 322 (l)-7 R.L. 119 (1)- A.L.R. 1934 Lah. 291 
(1). 

— ;; S. 17 — Mother — Appointment as c^uardian of 

person and property of minor — Objection on ground of 
minor heme: member of joint family — Procedure. 

X was appoiiitetl guardian of the person and propeity 
of her son. Against this appointment the appellant 
appealed on the ground that the minor and he were 
members of a joint Hindu f.unily and, as such, no 
guardian could be appointed in law. The que‘'tion 
whether they leally were members of joint family or 
not was in dispute in another suit in which X repre- 
sented tile minor as his guardian. 

lleldy that the ciicumstances ju.stified the appoint- 
ment of A" as guaidian. {Mukerjt and Bennet, J fj) 
BRI J (iOPAb rn Mt. Bhapibai. 137 I.C. 343 --1931 
A.LX 333(1) a.R. 1932 All. 322(1). 

-S. 17 — Personal lazo— /'>i squall fi cat ton under — 

Effect— M iliomedan minor girl — Second marriage of 
mother — Appointment of grandfather. 

Under the Mahomedan Law a mother is disqualified 
from guardianship of her minor daugliter where she 
re-marries a man wlio is not related to the minor within 
prohibited degiees. S. 17 does not interfere with this 
rule and in ^uch a i:ase the paternal grandfather of the 
minor can be appointed guardian of the person and 
property of the minor. {Abdul Qadiry /.') MRHRAT 

Begam 7L Yar Mahomkd. IR 1932 Lah 418^138 
I C. 148-33 P.L.R 678-A.LR. 1932 Lah. 493. 

■'—Ss 19 and 25 — Appl iration by father for custody i 
of minor — Procedure, \ 

As long as the father of the minor is alive and is not : 
proved to be unfit to be guardian of the minor, the ; 
Court cannot make an order anpointing him or any-body 
-else as guardian. But it can order the person who has 
custody of the minor to hand the minor to the custody 
of the father. The proper procedure for the father is 
to apply under S. 25 and not to ask for declaration 
under S. 19. {llarnes and Kachhpal Singhy f f ) 
Govinh Singh v. U\m Pra.sad. 158 I C 911-8 R 
A. 344 =1935 A W R. 1019-1935 A.L.J. 1016-A 
I.R. 1935 All. 838. 

S. 19 — Effect of —Father not i^uardian accord 
in% to personal law. 

S. 19 does not make a father the guardian of the 
person of a minor cirl, when he is not already her 
natural guardian under the personal law applicable to 
the minor. The Act is not intended to interfere with 
the personal law of nnnors. {Beckett, /.) MT. GANG A 
Devi v. Narshing Das. A. I.R. 1935 Lah. 25. 
S. 19 — (Guardian of person of minor— Applica- 
tion by Hindu father for order appointing him— Main- 
tainability. See Guardian and Wards act, S. 7. 
13 Rang. 590. 

— — S. 19 — Scape — Competition between husband and 
wife,, 


guardian and WARDS ACT (1890). S. 26. 

The language of the section obviously implies that 
when any of the three contingencies mentioned in the 
sub-clauses exLt there is no authority in the ("ourt to 
appoint or declaie a guardian of the peison of the 
minor at all; that is to say, the jurisdiction ot the Court 
conferred upon it by S. 17 to appoint or declare a 
guardian is ou:?ted, w'htjie tlie c i-^e is coveied by S. 19. 

1 he section means not only tliat in the presence of the 
husband or the father, no one else should be given pre- 
ference, when either of tliem i> tit to be appointed the 
guardian, but on its langu.ige, it even ousts the jurisdic- 
tion of the Court altogether and pi events it fioin ap- 
pointing even the hushaiifl or the father as the guardian 
when both of them are not unfit to the guar«lian. The 
legislature did not intend to settle the coin[ietition that 
may arise under the personal law governing the minor 
between the luisliand and the f.ither of the minor. 
{Sulaimaiiy A.C.J. and Sen, /.) WN-NISSV 

Hihi V. NIZAM Uddin Khan. 51 All. 128 -1 R. 1932 
All. 307-137 I.C. 219 -1932 A L.J. 21 -- A.I.R. 1932 
All. 215. 

■ S. 19 — Unfitness of fat he*’ — Merc change of rcli- 
gt on, if sufficient. 

The mere fact that the father has changed his religion 
does not amount to unfitness within the meaning of S, 
19. Where the father is alive and able to jirovide for 
the welfare of his children no guaidlan can be appoint- 
ed. {fiarnson and Addnoiiy / J.) Hari CHAND 7/. 
(Jhulam Rasul. 14 Lah. 176 = I.R. 1932 Lah. 522 
(1)-138 I.C. 685(2) = 33 P.L.R. 419-= A.I.R. 1932 
: Lah. 385. 

S. 24 — Marnage of minor girl-— Application 

for sanction — hfaterial cvinidcrations 

The application of the guardian mother disclosed that 
her minor daughter was about 17 ye.irs of age, that she 
herself wanted to mairy A’, that A’ was a man of the 
I same brotherhood as the giil aiul boie a good moral 
character, that he was 28 year-: of age, that he was well 
to do and that although his first wife was alive ^he had 
been ailing for some time, and that as she never gave 
! birth to a child, she herselt wanted that her husband 
should take a second wife. The District Judge disallow- 
ed the application on the sole ground that R had a w’ife 
living, 

field y that before disposing ot the application the 
District Judge should take into consider. ition the follow- 
ing fact, 7//c.. that the Hindu Law allowed a Hindu to 
take in marriage more th.in one wife, that the Judge 
should have considered each and every one of the 
grounds given in the application on its own merits, that 
the minor being over l7 years of age might be treated a 
a major under the Hindu J.aw and that the Majority Act 
had no ipplication to a (|uestion of marriage. {Mnkerji^ 
Ag. C.J, and Thom, J.) Mt. BHAGWaTI v. DISTRICT 
Judge of Aligarh. 6 IR. (All.) 293-146 I.C. 
480 - 1933 A.L J. 1188 = A.I.R. 1933 All. 480.. 

S. 25 — Applicability — Application by father 

; against wife — Wife and child living with fat her -in law 
’ — Remedy, 

Petitioner, who lived with his wife and minor child in 
; the house of his father in-law for nearly two years and 
I thereafter lived apart, called upon the wife to come with 
the child and live with him, but the latter refused. The 
petitioner having applied under S. 25 for custody of his 
minor child. 

Heldy that the father as the natural guardian of his 
minor child was entitled to apply under S. 25 of the 
I Act; that the minor must be deemed to be in the construc- 
; tive custody of the petitioner and that the refusal of 
I the wife to go and live*with him wl«h the child was in 
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law a removal of the child from the custody of the peti- 
tioner. 

Held further, that an application under S. 25, 
and not a suit was the proper remedy of the petitioner. 
(IVadtfi, J,) NOSHIUWAN z;. SHAROSHBANU. 1511. 
C. 1037 - 7 R B. 98 - 58 Bom. 721 - 36 Bom L.R. 668 
-A.I.R. 1934 Bom. 311. 

— S. 25 — Application hy father for custody of 

minoi — PfOLvdure. .SVy (jUARDIAN AND WARDS ACT, 
S. 19. A.LR. 1935 All. 838. 

-S. 25 — Afflicatto/i hy father of illegitimate 

child— Competency, 

For the purposes of S. 25 of the (hiardian and 
Wards Act, it is not leally necessaiy that the applicant 
should be a lawful guardian under the personal law. 
The application can be made by any peison having the 
care of the person of the minor. The father of an 
illegitimate son who had the ( are of his person has, 
tlierefoie, a locu^ \tandi to maintain a petition under the 
section. The petition must be decided on equitable 
('onsideralions. tile s(j|e cfitei ion for decision being the 
welfaie of the minor. (Bhtde, J.) MT. PRKM KaUR 

7' Panarsi Das. 15 Lab. 630 = 156 I.C. 87 = 7 R.L. 
859 = 36 P.L R. 677-A.I.R. 1934 Lah. 1003. 

3, 25 — Application by husband for custody of \ 

nil nor lot fe — Con u deration <■. 

'I'he leading principle in dealing \^ith a minor under 
the (xuardian and Wards Act is to look to the intereMs 
of the minor himself. If those interests are not affected 
in any way, it then may be considered whether any other i 
person has, under the law to which the minor is subject, | 
certain rights of custody or so foith. But those rights ! 
in other per^-ons cannot be enfoiced unless the well-being | 
of the minor is not affected by such enforcement. ' 
Where the husband \Nas found to have ill-treated his | 
minoi wife and the girl was living quite happy with her | 
father, [ 

Held, that it was not to the inteiests of the minor i 
that she should be given into the custody of her husband 
and as such, his application for the same should be 
rejected. {Alhop, J.) Mt. Shyama v. ShanKar. 
158I.C. 421-8R,A. 297=1936 A.WR 966 = 1935 
A.L J. 1014 = A.I.R. 1935 All. 840. 

— S. 26 — Application undet — Right to make — 
Alahontedan father. 

Where a minor girl was allowed by hei father to re- 
side with her maternal grandmother, the latter is only 
the custodian of the girl by the leave and license of the 
lather and the consliuctive custody is still with the . 
father. If the grandmother had no right of hizanit and | 
no right to guardianship, her refusal to return the girl j 
tc 3 the father on being demanded to do so, amounts to | 
Removal from the custody of the guardian’ and the 
father is competent to apply under S. 25. {Sulaiman, 
A.C.f. and Sen, J.) SlDDI()-lJN-NlSSA BlRI v. NIZAM 
Uddin Khan. 64 All 128 = I.R. 1932 All. 307 = 
137 I.O. 219-1932 A L J. 21 = A.I.R. 1932 All. 216. 

fR. 58 B. 724 (728).] 

— S. 26 — 'Custody', 

The meaning of the word ‘custody’ is not confined 
to the physical or actual custody of the minor. Kven 
if the ward is in the actual custody of another person 
with the permission of the giiaidian, he or she would be 
under the guardian's constructive custody. {Sulatman, 
A. C, J, and Sen, /.) SlDDIQ-UN-NISSA BiBI 
NIZAM Uddin Khan. 54 All. 128 = I.R. 1932 All. 
307= 137 I.O. 219 = 1932 A.L. J. 21 = A.I.R. 1932 All. 
216. 

S. 25—‘''‘Cudody*' — Meaning of, 

“Custody” in S. 25 includes the actual as well as the 
constructive custod;f of the minor? and the section is not 
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limited to the powers of enforcing the guardian’s right 
to the extreme case of an actual leaving or removal. A 
ward in the actual custody of another person with the 
j permission of the guardian is deemed to be in the con- 
I structive custody ol the guardian, and the refusal of the 
j person in actual custody to hand over the minor to the 
I guardian amounts to a removal of the minor from the 
I constructive custody of the guardian within the meaning 
1 of S. 25 of the Act. {IVadia, J,) NOSHIRWAN 7>. 

: Sharoshbanu. 58 Bom. 724 = 151 I.C. 1037 = 7R. 
j B. 98 = 36 Bom LB. 668 -A.I.R. 1934 Bom 311. 

I S. 25 — Exclusive jumdiction — Renndy of guar- 

\ dtan seeking restoration of custody of minor — Bar of 

! 

i The only remedy of a guardian seeking the restora- 
; tion of the custody of his minor w ard is by w’ay of an 
! application under S. 25, a separate suit is not maintain- 
1 able for the purpo.'-e. 26 All. 594, 38 Mad. 807 (B.C.), 
i Kef.; 42 Mad. 647, Foil. {Page C,J. and Sen, J,) 
j Shahdko V, Maharah. 9 Rang. 669 = 136 I.C. 831 
I I.R. 1932 Rang. 81. 

I S. 2b—Pathtr — Right to custody of minor child- 

, ren — Circumstances disentitling linn to relief, 

I Where it appeared that the father had been tried of 
serious charges in relation to his treatment of his child- 
ren and though he had been acquitted of criminal pro- 
secution, his conduct was othenvise reprehensible. 

Held^ that he was disentitled from claiming custody 
of the minor children, who were residing in a convent. 
{Mukcr/t ond Mitter, JJ,) SYDNEY HUGA MCSWEE- 
NEY V. Margaret arbuthnot. I.R. 1931 Cal. 588- 
= 132 I.C. 636 = 35 C.W.N 168 = AI.R. 1931 Cal. 
663. 

— — S. 26 — Guardian — Meaning of. 

“Guardian” in the Guaidian and Wards Act means 
a person having the care of the person of a minor or of 
his propel ty or both and is used in a wide sense. It 
does not necessarily mean a guardian duly appointed or 
declared by the Court, but includes a natural or even a 
r/i? guardian. {IVadia, J.) NOSHIRWAN v. SHA- 
ROSHBANU. 68 Bom. 724=151 I.C. 1037 = 7 B.B. 
98 = 36 Bom.L.B. 668 A.I.R. 1934 Bom. 311. 

S. 26 — Hindu girl in custody of mother in- la7o 

after husband's death — Order for delivery to father — 
Legality, 

Under Hindu I„aw, the father of a minor girl ceases to 
be the guardian of her person as soon as she is married. 
On the death of her husband, this right does not revive 
in favour of the father, but devolves upon the husband's 
relations. Where therefore at the time of the applica- 
tion under S. 25 by the father, the girl was in custoily 
of her natural guardian, the mother in law, it cannot 
possibly be said that she had been removed from lawtul 
custody, and the order for the deliveiy of the minor to 
her father under S. 25 is illegal. {Beckett, J.) MT. 
Gang A Devi ?>. Narshing Das. A.I.R. 1936 Lah.- 
26. 

-S. 25 — Hindu minor girl — Father' s application' 

for custody -'-Power of Court to re fuse— Considerations 
■ — Welfare of minor, 

A Hindu father is the natural guardian of his child- 
ren during their minority, and has pnma facie a para- 
mount right to their custody, and must be given such- 
custody unless he is unfit or there are other circumstan- 
ces. But the w^elfare of the minor child is a very im- 
portant matter for consideration and the interests and' 
welfare of the minor are sometimes even paramount to 
the rights of the father. A minor girl about one year 
old, was on her mother’s death taken to live with her 
maternal uncles with the consent of her father who took 
1 a second wife and had by her four children. Sher 
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remained with her uncles ever since until she was 13 
years of age and was fondly brought up and well-cared 
for by her uncles and grandmother. The father did not 
show the slightest interest in her welfare till then, but 
suddenly applied for her custody under S. 25 of the 
Guardian and Wards Act. The minor girl showed her 
preference clearly in favour of remaining with her 
uncles, and it also appeared that the petition made by 
the father was not bona fide but out of spite and grudge 
against the maternal unc’es. 

Held, that the minor girl of 13 years was capable of 
forming a good opinion on the matter and that the inter- 
ests and welfare of the minor demanded that she 
should remoin where she was and the father’s petition 
should be refused. {Hensley, C* j\ and Ktn^, /.) 
PONNIAH ASARI v. SUPPIAH ASARI. 158 I.O. 95 = 
41 L.W. 400 = 1935 M.W.N. 214 = A.I.R. 1935 Mad. 
363 = 68 M.L J. 213. 

S. 25 — Minor child — Father's right to custody 

— Disci etion of Court — Considerations — Delay in apply- 
ing — PJfect, 

The father is the natural guardian of his minor child 
and has a right to claim custody of the child, but such 
right can be defeated if the Court thinks it better in the 
minor’s inteiests to leave him in another’s custody. In 
determining the minor’s w’elfare, the question whether 
the application for custody is bona fide or not should be 
considered. If it is not bona fide, that is a reasoi for 
not disturbing the existing custody. The Court may in 
that connection take into account the failure on the pait 
of the father to take steps over a long peiioJ to get 
custody of the minor. Another consideration is whether 
he is a tit person tor the minor to be returned to. The 
fact that the father ill-treated the minor’s mother and 
was about to marry a second w’ife will also count against 
him, especially when his application is belated, made 
after the lapse of a long time. {BeasLy, C, J, and 
Cornish, J) CHINNA SaMHAYYA zc RUDRAPPA. 158 
I.C. 99 = 8 R.M. 223 = 41 L.W. 789 = A.IR. 1935 
Mad. 568 = 1935 M.W.N. 482 = 68 M.L J. 662 . 

S 25 — Minor staying with maternal grand’ 

mother — Rifusal of access to father — If amounts to 
removal from father s custody. 

Where a minor daughter living with her maternal 
grandmother is not allowed to go to her father’s house 
and the fathei is not even allowv’d to see or appro.*ch 
her, the minor mu'.t be deemed to have been removed 
from the custo iy of her father, the de lure gua.dian of 
her person. {Siivastava, Thomas and Zta 1 1 Hasan, 
JJ) Ghuran V Kaiz Ahmao. 158 I.O. 581 = 8 R. 
O. 109 = 1935 O.W.N. 1096 = A.I.R. 1935 Oudh 492 
{F B.). 

• 2b— natural father and mother living sepa- 

rately — Right to custody of child. 

Natural father of a child consented to the mother re- 
taining the child during its infancy. The mother sepa- 
rated from the father befoie birth of the child and lived 
with another man as his wife. On her death, the 
natural father applied for the custody of the chdd. The 
natural father was a man of good character. 

Held, that he was entitled to apply for and obtain the 
custody in preference to the other man with whom the 
mother lived as wife after separation from the natural 
father and that the child must be deemed to have been 
in his custody at the time of its birth. 39 Mad. 603; 49 
A. 332, Ref.; 40 Bom. 600, Diss, From. (Page, CJ, and 
Sen, /.) MaUNG ZAW v. MAUNG HLA DIN 12 
Rang 161 = 149 10. 1045 = 6 R.R. 366 = A.I.R. 1934 
Bang. 49 (1). 


GUARDIAN AND WARDS ACT (1890), S. 29. 

^S. 25 — Petition by father for custody of minor 

girl — Minor living with grand -parents for several 
years — C oust derail on s . 

Although, according to Hindu Law, a father is the 
natural guardian of his children during their minority 
and has, therefore, a puraniount right to the custody of 
his children, yet each case must depend upon its own 
circumstances and the right of the father is liable to be 
defeated w’here it is shown that it is better in the inter- 
ests of the minor and for its W'elfare that it should 
remain wheie it is. If a minor girl has for many years 
from a tender age lived with giandparents or other 
near relatives and has been well caied for, and during 
that time, the minor’s father has shown a lack of interest 
in the minor, these are circumstances of very great 
importance and bear both upon the question of the inter- 
ests and w’elfare of the minoi and on the bona tides of 
the petition by the father for the custody of his minor 
girl. (Beasley, C.J.and Kin^, /.) MUTHUSWA.MI 
CHKTTIAR V. Muthusvvami Moopanar. 16« I.C. 
430 = 7 R.M. 696 = 41 L.W. 190 - 1935 M.W.N. 412 
=A.I.R. 1935 Mad. 195. 

— S. 26 — Removal from custody of guardian — 
Female relation entitled to custody. 

Any person who has the caie of the person of the 
minor is a ‘guardian’ of the person; so if a female rela- 
tion is unfler the Mahomedan i^aw entitled to the 
custody of the minor and not disqualified in any way 
and the minor is actually in her custody, it cannot be 
said that she has left oi has been removed from the 
custody of the guardian having the care of the person 
of the minor. (Sulaimau, A. C. /. and Sett, J.) 
SiDDiQ-UN-NissA Bibi Nizam Uddin Khan. 64 
All. 128-I.R. 1932 All. 307=137 I.C. 219=1932 
A.L.J. 21 = A I.R. 1932 All. 215. 

S. 26 — Scope, 

Quaere, — Whether S. 25 was intended to apply to the 
case of a person who has not been declared or appoint- 
ed a guarclian under the provisions of the Act. (Mu- 
kerji and Miitcr, JJ.) SYDNEY HUGH MCSVVEENEY 
77. Margaret Arbuthnop. IR. 1931 Cal 688 = 
132 I.C. 636 = 35 C. W.N. 158 = A I R. 1931 Cal. 563. 
S. 27 — Applicability facto guardian, 

S. 27, Guardian and Wards Act, applies to guardians 
recognized by the law, wdiether or not they have been 
appointed guardians under the (ruaidian and Wards 
Act. It doei, not and was not intended to confer any 
power upon a person who w’ithout any law'ful authority 
in that behalf has usurped the po-.ition of a guardian, 
or h.is taken up jii himself the care of the property of a 
minor. C, J. ani Bagitley, J.) l)A\YSONS BANK, 

LTD. z . xMa May. 153 1 0. 627 (2) = 7 R.R. 226 = 
12 Rang. 656= A.l.R. 1934 Rang. 335. 

-S. 27 — Contract by guardian — Simple contract 

debt — Personal liability of ward. 

A promissory note executed by the certificated guar- 
dian for goods supplied to the shop owned by tlie minor 
does not impose apeisonal liability on the minor and 
the creditoi is not entitled to recover the amount from 
the minor or his estate. (Raker ^ J.) .SHANKAR VaMAN 
V. Nathu Krishna. 34 BomLR 1001 -141 I.C, 
498 = 1 R. 1933 Bom. 107 = A I.R. 1932 Bom. 480. 
— — S. 29 — Five years' lease granted by guardian — 
Power of Court to cancel. 

Where a guaidian granted a five years’ lease of cer- 
tain land belonging to the minor and the transaction 
was approved by the minor and his relatives and was 
j duly communicated to the Ourt but subsequently on the 
application of a third, party the Cq^rt cancelled the 
I prior lease and directed a fresh auction. 
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GUARDIAN AND WARDS ACT (1890), S. 29. 

IJeldy that the 6rst lea^e granted was within the com- 
j)etency of the niinoi and that the Court’s order cancel- 
ling the ^ame was made without jurisdiction. {Jat Lal^ 
j.) Hishamiiar Das v. Sakuaui Cal. 31 P.L.R. 
981--12LL J. 167-132 1.0. 203 = A.LR. 1930 Lah. 
1017. 

Ss. 29 and 30 — Guardum appointed by Court — 

Mort 1^(1 ce by — V' al t d it y of. 

A moiigage executed on behalf of a minor by a 
guardian appointed l)y the Court under the Guardian 
and Wards A( i whii h is siippoited by considei ation and 
is biniling on the rninoi is not void but only voulable 
and It can Ije avijided only on the condition of restoring 
the bincfit received under the mortgage. 22 M. 2S*), Foil. 
{Afadfiavan Natr and JaePwn, jj.) I^KRIA KarUFPAN 
CHK'riY V. Kanuasami Chkt'J’Y. 1933 M.W.N. 791. 

Ss. 29 and 31 — Scope -Samtion for loan — 

Sublet/ uent cancellation — I.endet adiHuicing loan dur- 
tfi}^ continuance ol sanction — // affected. 

Where the Ctmrt p.isbos an order authorizing the 
guardian of a minor to raisO a loan on the security of 
iiiinoi’s estate, the lender is entitled to tr list that order 
and rely on it and is not bound to inquire as to the ex- 
pediency or necessity of the loan. The subsequent ran- 
cellatuai of tlie order of sanction after the money has 
been atUarued iTinnot make any ddlerence in the rights 
of the lemler. {Wort and Varnia^ J J KaMDEN Tka- 
SADSlNt'.H V. SHI'ONANDAN Mahasfth. 14 Pat. 
410 156 I.C. 885 - 8 R P. 39-16 Pat L.T. 135- 

A. I R. 1935 Pat. 226. 

S. 2^ Applicability of. 

Where liie contract for the benefit of a minor is 
enteierl into mrt liy the guard! ni but by the ('ouit, S. 29 
{b) has no application. {Tek Chand and Skgntp, //.) 
HHA(;WAN D\S V. Ghui.am Mohammad. 159 I.C 
1019- A.IR 1935 Lah. 863. 

S. .30-7 mission obtained by fraud — Transfer y 

tf void-’-Scttinyi^ aside by minor after attainiir^ nia/o- 
rity — Limitation. 

A pel mission obi. lined by a certified guardian by a 
fiauduleiU mi''repiesLnlalion is a naility but a tr insfer 
niatie in pui'^iL'iiu e thtiiot is only voidable, Wheie 
the minor sues .ilier attaining majority to set aside the 
transfer the .suit is goveiiR’d by Art. 44 and not Art. 144 
of the Tamitaiion .Act. {Pnllan and Ahamatnllah, J J f) 
Ram ch \ki iTEK r. suraj Tell 53 All 738-136 
I.C. 71 = 1 R. 1932 All 119 = 1931 A.L.J. 997 = A I. 

B. 1932 All. 108. 

S. 30 — Sanction of Court under — Effect of — If 

conclusive as to necessity — Alienation to creditor — Onus 
of pioot. See Minor— Alienation BY GUARDIAN. 
155 I.C 81 - 15 Pat.L.T. 787 = A I.R. 1935 Pat. 74. 

Ss 31. 33 and 43— A ease without per mission — 

Pinocr to can. cl —Power to deal ivith nunoi pf'operty. 

The DistriiT ludge cannot exercise jndif'ial authority 
in relation to thini persons in proceedings, under the 
Guardian and Waids Ait. It the lease executed by 
the guarriian is voiilable, the s.ime not having been exe- 
cuted with the pi'rnu's'.ion of the District Judge, the 
latter has no power to canu4 it in the sense that the 
lease becomes inopeiative by force of that older. Any 
question as regards the validity of the lease is to be 
determined by a competent Couit in a regular suit. 
There is wo provision in the fmardian and Wards Act 
which empowers the District Judge to exerci.se disposing 
power over the minor's prope rty uiuler the management 
of a law'ful guardian. It is the function of the guardian 
to deal with the property of the minor and to administer 
it. The guardian^rnay obtain tljti advice of the District 
Judge under S. 33. The District Judge may also make 


j GUARDIAN AND WARDS ACT (1890), S. 33. 

I an order under S. 43 regulating the conduct or proceed- 
; mg of any guardian appointed or declared by the Court, 

! Rut he cannot deal w’lth the minor’s property and do 
! every thing which the guardian might do. Besides 
j cancelling an instrument executed by the latter, he has 
; no power to declare that the cancellation of the lease 
I already executed is to take effect from a certain date 
1 and that it shall be valid till that date arrives 
\ (APiamatullah^ /) KUNDAN I.AL Z'. HhaGWATI 
Sakan. 57 All. 485 = 1934 A.L.J. 1208 = 153 1,0. 

, 348-7 R A. 486 = 4 A.W.R. 893= A.IR. 1934 All. 
1043. 

I S 31 — Mottytayie by guardian of Hindu minor 

, — M >rtgage not complying wtlli terms of order of 
' District Judge — Pmding character — Onus. 
j In f)r<Iiii.iry case.s it is for the transferee to prove that 
I a loan taken by a guardian of the Hindu minors who 
constitute a ]oinl family w’as for the purpose of family 
I necessity. But once the loan is taken with the sanction 
I of the District Judge, the buiden of proof would change,. 
I and if the minors come to avoid the transfer, then it 
I will be for them to show tliat the tr.'insfer is not binding 
j upon them Wheie, however, the mortgagees, fully 
; knowing the terms of the order of the District Judge 
under which the guardian has been permitted to take a 
loan, grant the loan without complying with the let ms of 
such order, it is not open to them to claim any benefit 
which they w'ould have been entitled to otherwiso 
because of the sanction given to the guardian. In such 
ciicumstaiu e>, the mortgagees, in o.'-dtr to establish the 
fact that the mortgage de^d is binding on the minors, 
have to show’ that the loan w’as taken for family neces- 
sity. {Rachlipai Singh y J.) RaM BhAJAN KaSO- 
DHAN V. MatbaR Ram. 162 I.C 503 = 7 R. A. 349 = 
4A.W.R 983 = A.LR. 1936 All. 41. 

S. 32 — Thi/d party — Application for investment 

of mtnoPs money — Sustainability^ 

An applu ation under S. 43 (1) of the Act can be 
made only by a person interested in the minor. Where 
a stranger filed an application under S. 43 of the Act 
prating that a loan might be oiclered to be given out of 
the minor’s funds on a first mo’-tgage of immovable 
properties and notices were issued to the personal guar- 
dian, the outstandings guardian and the immovable 
properties guardian or the minor and though the several 
guardians opposed the petition the ("uurt ordered the 
grant of the loan. 

I Iletdy that the order w as one regulating the conduct 
j or proceedings of the guardian appointed by the Court, 
j as contemplated in S. 43, against which an appeal would 
' lie to the High C'ourt under S. 47 (1 ) of the Act. 

Ileldy fnrthery that the petidoner w'as not a person 
I interested in the minor and consequently had no locus 
standi to make the application under S. 43 (1), 
(^.Sundaram Chetty and Pakenham Walshy Jf.') 
Gnan \MH VL Ammal v. Vadivei.u Pillai. 67 Mad. 
712 = 6 RM. 602 = 148 I.C 583 = 39 L.W. 349 = 1934 
M.W.N. 19= A.IR. 1934 Mad 207 = 66 M.L.J. 351. 

I S. 33 — Applicability — Five years* lease granted 

\ by guardian — Power of Court to cancel. 

' Wheie a guardian granted a five years’ lease of a 
' certain land belonging lo the minor and the transaction, 
j was approved by the minor and his relatives and was 
' dnly communicated to the Court but subsequently on the 
application of a third party the Court cancelled the prior 
lease and directed that fresh bids for the lease be 
obtained. 

Heldy that the first lease granted was within the com- 
petency of the guardian, and the lease given by him was 
a completed and Winding lease of the ward’s land ana 
the Court’s order cancelling the same was made w’ithout 
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GUAEDIAN AND WARDS ACT (1890), S. 33. 

jurisdiction, (/at ImI, /.) BISHAMBAR DaS 7\ SaR- 
DARi Lal. 31 P.L.R. 984 = 12 L.L.J. 167 = 132 I.O. 
203=A.I.R. 1930 Lah. 1017. 

S. 33 — Certificated guardian — Reference to 

arbitration — Omission to get sanction of Court — Award 
and decree passed thereon — Right to minor to avoid* 

A Mahomedan mother who had been appointed 
guardian ot her minor child by Court referred a dispute 
in which the minor w'as interested to arbitration, without 
having obtained the previous sanction of the District 
Judge. When the avsard was filed in Court permission 
was obtained from the Court, that the award should be 
filed inasmuch as it w'as for the benefit of the minor 
but there again the mother acted as guardian ad litem. 
The minor sued after attaining majoiity to avoid the 
decree passed by Couit on the basis of the award. 

Heldy that the mother’s reference to arbitration with- 
out the necessaiy sanction of Court rendered the awaid 
and decree voidable at the instance of the minor and the 
latier could sue to have same set aside within thice 
years of attaining majority. {Sn/aiman and Young 
//.) Saidunnissa V. Kuuya. 63 All. 428 = I.E. 1931 
All. 249 = 130 1.0. 201 = 1931 A.L.J. 170 = A.LR. 
1931 All. 307. 

S. 33 — Court’s powers under — Pow’er to dispose 

of minoi’s picperty. Rcc GUARDIAN AND WARDS 
ACT, ss. 31, 33 AND 43. A .I.E. 1934 All. 1043. 

S. 33 — Direitions by Court — Effect of — Contract 
by guardian zuith permission of Court — Minor not per- 
sonally bound. 

The directions of C'ourt under S. 33 do not impose a 
liabilit> on a minor where none existed. The effect of 
the sanction under sub C’l. (3) of S. 33 is that it raises 
a statutory presumption of a faithful perfoimance by 1 
the guardian of a duty cast upon him and protects him \ 
as regards his own lial^ility either under his bond or in | 
general to the Court or as against the minor. The i 
sanction does not, however, have the effect of making 1 
the minor peisonally bound by a contract by the guardian | 
W'hich does not purport to charge the minor’s estate, ! 
iRangnelar, /.> KESHAV MaDHAV KaO v . BaLAJI ' 
VaSUDEO. 34 Bom.LE. 996 = 141 I.C. 492 = I.R. i 


GUARDIAN AND WARDS ACT (1890). S. 35. 

I An order passed in respect of maintenance of a de- 
pendant of a minor is one passed under .S. 34 (e) and 
I being of a temporary nature is not binding when the 
minor attains majority. {Middleton J. C.) M \ HUM ED 
V. Mt. Wahab J\n. 159 I.C. 819- 37 Cr.L.J. 197 = 

: 1935 Cr.O. 1163 - A I.E. 1935 Pe.sli. 174. 

S. 34 (d) — Rozoe/so/ Couft — I\fo accounts fur- 

' ni shed by guardian— ion to pay such balance as 
I may be found due by the CciiH. 

I Ihe view that the Couit can call on the guardian 
I to pay such balance as the Couit mav find to be due, if 
I the accounts are not fuinislietl, is more correct than 
that of ceitain authorities wiiuli limit the power of the 
Court to such balance is the guaidian mav oi may not 
show. 46 All. 45.S, 7 Pat. J44, KdII. {Tapp, /) 
Chanan Singh Mr. IIar K \ur. IR. i 933 Lali. 
147-141 I.C. 690 = 34P.L.R. 549 = A.I.R. 1933 Lah. 
484. 

S. 34 (e) — Guiudian appointtd by Co,// f~Tozo./s 

— Riieht to ho//J7o for muriage of zoa/ds and tJuir 
sister. 

Although under the Hindu Law' money borrowed lor 
! the pui poses of tl.e marriage of a member of a Hindu 
I family must be regaideJ as boi KAved for legal neiessity, 
i yet when a guardian has bcvii aj^pointed b> tiie Couit, 

I the powers of such giiardian with rtgaid to inclining 
j liabilities on hehalt of tlic ward aie limited. Such 
I guardian is incompetent to l)(n low muiipy ioi the piir- 
i pvise of the mairiage of one of his wauls and their sister 
' dependant on them, without the pei mission of the (.’unit 
I in view of S 34 Ce). 20 Porn. 61, Ref to. {Afsch, 

' /.) Ram Nath Prasad ijdkraj Singh. 135 LC. 
702 = IR. 1930 Oudli 62 8 O.W.N. 1146=A.IR. 
1931 Oudh 403 (2). 

S .A'^Mgnment of bond— iMihiliiy of z^nrety 
— Fixation of — If net cssary. 

An Older by the District (.’oiiit fixing the liability of 
the surety is not called for and not nectssaiy before the 
Couit can assign the bond to the rniiuir or any other 
guardian of hi", appointed by the Court. Tin le is no 
provision in the Act for the surety being a party to any 
proceedings ii, which accounts may be taken and no 
provisiiui by which the siiiety can appeal against the 


1933 Bom. 97 = A.I.B. 1932 Bom. 460. 

[R. 145 I.C. 350. Eel. Bom L.K. 1001 (1004).J 

S. 34 — Lease by guardian — Benami nature — 

Order for deposit of rent — Regular suit or summary 
remedy. 

The guardian of a minor gave on lease a plot of land 
belonging to a minor to his brother-in law. The Court 
held that the lessee was a benaniidar for the guardian 
and called on the latter to deposit the lease money in 
Court. 

Held , that the claim against the guardian could be j 
sustained only on the basis of a contract or a quasi | 
contract and such a claim could be enforced by a legular 
suit and not by a summary remedy. {Shadi Laf C. /.) ' 
Arur Singh v. Gur Bakhsh Singh. I.R. 1932 
Lah. 178 = 136 I.C. 2 = 33 P.L.R. 437 = A,I R. 1932 
Lah. 272. 

S. 34 — Power of Court to require guardian to \ 

pay fixed sum at stated intervals. 


, Older of the District C.'ourt fixing hi^ liability. {Mukhcf 
i and Niamaiullah, J J.') KaNHAIYA LaL v. M AHA DU. 

I.R. 1932 All. 97=136 I.C. 833 = 1932 A L J. 47 = 
A.I.R. 1932 All. 177. 

■ .3. 35 — Public 01 official record — Certificate of 

guai dtanshtp — Admissibility. 

A certificate of guardianship is not a public or official 
rei'oid within the meanrng of S 35 and is therefore not 
admissible in evhlence. {Sulatman and Youngs 
Saidunnisa z/. Kuqya. 53 All 428 = I.R. 1931 All, 
249=130 1.0. 201=1931 A.L.J. 170 = A.I.R 1931 
All, 307. 

S. 35 — Scope, 

What S. 35 apparently contemplates is that an entry 
should have been made by an officer whose duty it is to 
make such an entry after having been satisfied ns to its 
correct nes.s. {Stilaiman ami Youngs JJf) SaIDUN- 
NISSA 7^ RUQYA 53 All. 428 = 1 R. 1931 All 249- 
1301.0. 201 = 1931 A.LJ. 170 = A.I.R. 1931 All. 
307. 


There is no provision of law, which allow'S a Court to ! S. Z5-ScopeSuit for rcndtion of accounts— 

require the guardian to pay into Couit a fixed sum at | against legal representatives of 

stated intervals without regard to the question whether | guardian 

this is in excess of the balance shown on the guardian’s , The principle underl>ing S. 36 is one of universal 
account or is within it. {Beckett^ J.) SURAIN SlNGH n j application and can be applied even to .a case where the 
BaLWANT KauR. 160 I.C. 664 = 8 R.L. 663 = A.I.R. I guardian is not appointed by the Court. The minors 
1935 Lah. 931. j are therefore entitled to maintain a suit for rendition of 

■ '■ S. 34 Cc) — Scope — Order fo^ maintenance of i accounts against the legal represent •jitive of the guar- 


minoYs dependent — Binding character of. 


1 dian. The fact that the minors have entered into a 
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-GOARDIAN AND WARDS ACT (1890), S. 39. 

compromise with one of the legal representatives cannot 
in any way depiive them of the right of bringing a suit 
for lendition of accounts against the others. {Ahdul 
Rashid, /.) Allah Dad Khan v. Mahomed Habib 
ULLAH Khan. 163 I.C. 1093 = 7 R.L. 608 = 37 
P.L.tt. 476-A.I.R. 1934 Lah. 410. 

— — S. 39 — Proper person — Non resident. 

Per Obiter . — S. 39 seems to suggest that a Court 1 
should not appoint a person who is lesistent outside its j 
jurisdu'tion a^. guardian. i^Mitkherjt and Giiha, //.) | 

Ashalata Kay o . Socieiy for the Protection 
OF Children in India. 68 Cal. 15 --IR. 1930 Cal. 
765 = 1261.0.707=61 O.L.J. 272 = A.I R. 1930 Cal. 
397. 

Ss. 39 (h), 7 and 8 — Iverson residing out of 

jurisdiction — Appointment as guardian — No bar ceasing 
to reside within the jurisdiction may be a ground for 
removal of guardian. See GUARDIAN and WARDS 
ACT, SS. 7, 8 AND 39 (//). 1933 A.L J. 1333 = A.I.R. 
1933 All. 780. 

Ss 40 and 41 of guardian — 

Discharge from liabilities — Refuuil — Accounts not 
parsed — Directing the guardian to pay money into 
Court — Legality. 

The mere fact that a guardian is discharged from the 
office of guardianship under S. 40 does not mean that he 
must also be discharged from his lial)ilities under S. 41 
(4). Where the court has not found tliat the accounts put 
in by him are correct, it may refuse to discharge him but 
it has no power to compel him to pay any amount into 
Court on behalf of the minor. (Addison, J.) FAKIR 
Mahomed v. Mt. Bhari. I.R. 1932 Lah. 179 = 136 
1.0.3 = 33 P.L.R. 441 = AIR. 1932 Lah. 306. 

3. 41 — Application of discharge on ground of 

majority — Effect of order. 

In an application by the guardian for a discharge on 
the ground of majority, it is not necessaiy for the 
Court to declare the minor to have attained majority. 
T'he Court, when it accepts the fact th.it the minor has 
attained majoiity docs ru^t make any order under the 
Act, which would be tinal ami not liable to be contested 
by suit or otherwise. It is open to the minor to show’ 
that he had not attained the age of majority on that 
date in spite of the orders pasverl by the Judge. (Sulat- 
man, C. Young and King, JJf) MT. NAIMA 

KiiATUN 7^ Basant Singh. 6 R. A. 962=149 1 0. 
781=1934 A.L.J, 318- AIR. 1934 All. 406 (P.B.). 

S 41 — Government Promisy^ry Notes carrying 

interest at per cent. — Order against guardian for 
restoration — Rate of interest. 

Where tlie guardian is ordered to restore certain 
Government Promi-ssory Notes belonging to the ward, he 
can only be ( ha»ged with interest at 3j per cent., the 
interest v\hich the ward would have got if those notes 
had been duly handed over to her. (Mittcr and McNair, 
//.) IIEERAI.ALCHXKRABUT'IY Z'. Manashamoyee 
DLVI. 162 I.C 1073 - 38 C.W.N. 438 = 7 R.C. 343 = 
A.I.R. 1934 Cal. 620. 

■ Ss 41 and 43 — Guardian leqmred to continue 

periodical payments — Appealability of order. 

Where a guardian has been leipured to continue the 
fixed periodical payments wdiich the Court requiied him 
to make as a condition of being appointed guardian, and 
it is because he is unwilling to comply with this condi- 
tion that he refuses to act as guardian, the lequisit'on is 
not an order under S. 41, but one under S. 43 and as 
such is appealable (Beckett,/.) SURAIN SlNGH z/. 
BalwaNt Kaur. 160 I.C. 664 = 8 R.L. 663= A.I R. 
1936 Lah. 931. 

■S. 41 — '/njiis possesstofuor control'' — Meaning 


GUARDIAN AND WARDS ACT (1890), S. 41 (4). 

The words “in his possession or contror* should not be 
taken in the narrow sense as being actually in possession 
of guardian or in his control, but in the sense that he 
has power of disposition over it. It does not mean that 
if the guardian has converted the Government Promis- 
sory Notes of his ward and disposed of the propeity or 
proceed.s, no order can be made against him under 
S. 41. (Miiter and McNair, //.) HEERAT.AL 

Chakrabur'iy z/. Manashamoyee Devi. 162 I.C. 

1073 = 7 R.C. 343 = 38 C.W.N. 438 = A.I.R. 1934 
Cal. 520. 

S. 41 — Property of wa*^d not taken passession of 

by the guardian — Order for restoration. 

Though it may be the duty of the guardian, as soon 
as he w'ds appointed as such, to take possession of the 
ornaments of the ward from whomsoever they were 
with, and his failure to do .so is a great dereliction of 
duty, where, however, it is proved he had never obtain- 
ed possession of those ornanients, no order can bo 
made udder S. 41 directing him to restore such properly. 
(Muter and AfcNair, J J.) HEERALAL CHAKRA- 
burtty 7'. Manashamoyee Devi. 1621.0.1073= 
38 C.W.N. 438 = 7 R.C. 343 = A.I.R. 1934 Cal. 520. 

—S. 41 — .Scope — “ Guardian ” — If limited to 

guardian appointed by Court — Assumption of superin- 
tendence by Court of Wards — Effect on right of guar- 
dian appointed by instrument. 

b. 41 is not confined to the case of a guardian appoint- 
ed by the Court. The w’ord “guardian” in that section 
refers notmeicly to a guardian appointed or declared by 
the Court, but also to other guardians, including guar- 
dians appointed by instruments. Uniler S. 41 (b), the 
rights of a person who tl.iims to be the legally constitut- 
ed guaulian of a minor come to an end, when the Court 
of Wards assumes superintenilence. (Snvastava, /.) 

DEPUTY Commissioner, (iONOA z. Mohammad 
SH iKOH. 10 Luck. 141 = 7 R.O. 40= 150 I.C. 706 = 
35 Cr.L.J. 1108 = 11 O.W.N. 803= 1934 Cr.C. 1203 = 
A.I.R. 1934 Oudh 392. 

'S. 41 — Termination of guardianship — Subse- 
quent order for restoration of property — Powei of Court, 

An order for delivery of specific properties, to wit, 
Government Promissory Notes can be made against the 
guardian on an application made even after the termina- 
tion of the guardianship by reason of the waid having 
attained majority. 5 C.W.N. 207, Dist. (Mitter and 
McNair, //.) IlEERALAL CHAKKABURTTY 27. 

Manshamoyee Devi. 152 I,C. 1073 = 7 R.C. 343- 
38 C.W.N. 438 = A.I.R. 1934 Cal. 620. 

S. 41 (3) — Scope— Court whether can direct 

giiaidian to pay money. 

Under S. 41 (3) the guardian is liable to deliver any 
properly in his possession or control belonging to the 
ward or any ac»,ounts in his possession or coniiol relat- 
ing to any past or present property of the w’ard. But 
the Court has no power to compel the guardian to pay 
any sum found due from the guardian after the enquiry. 

per Curiam. — It cannot be said if the deceased guar- 
dian’s accounts are wrong, the Court can compel the 
representative of the guardian to pay into ('ourt any 
sum found due after an investigation. (Joiihstone, /.) 
Sadhu Singh v . Mehar Singh. I.R. 1931 Lah. 
347=130 I.C. 779 = 31P.L.R 965 = A.I R. 1931 Lah. 
68 . 

S. 41 (4) — Discharge of guardians — Examina- 
tion of accounts — Regular suit as the proper procedure. 

A Court should not hold an enquiry under the Act into 
the correctness of the accounts put in or determine what 
amount was reallyMue by the guardian to the minor as 
the whole scheme of the Act provides, for matters of the 


of. 
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OUARDIAN AND WARDS ACT (1890), S. 43. 

kind being disposed by a suit by the minor or next 
friend against the guardian and not by way of proceed- 
ings under the Act. (^Addison^ J.) FAKIR MAHOMED 
Z/.MS. Bhari. I.R. 1932 Lah. 179 = 136 1.0. 3=33 
P.L.E. 441 = A.I.R. 1932 Lah. 306. 

[D. 34 P.L.R. 549 (550).] 

-S. 43 — /.cast: by guardian — Benami nature — 

Order for deposit of rent —Regular suit or summary 
procedure. 

The guardian of a minor gave on lease a plot of land 
belonging to a minor to his brother-in-law. Ihe Court 
held that the lessee was a benanndar for Ihe guardian 
and called on the latter to deposit the lease money in 
Court. 

Held, that the claim against the guardian could be 
sustained only on the basis of a contract or a qua<t 
contract and such a claim could be enforced by a regular 
spit and not by a summary lemedy. {^Sadt Lai, C.J.^ 
Arur Singh GUR Baksh Singh. I.R. 1932 Lah. 
178 = 136 1.0. 2 = 33 P.L.R. 437 = A.I.R. 1932 Lah. 
272. 

- --S. 43 — 'Marriage of female loard — Powers of 

Court — P raced ure. 

It is not the function of the District Judge to act as a 
match-maker for the female ward, much less on the 
application of the guardian of the property of the ward 
to select a particular biidegroom and force him upon the 
minor against the wishes of the minor and her step 
mother, who i's appointed guardian of the person of the 
minor. The natural guardian or the guardian appointed 
by Court for the person of the minor should apply to the 
Court for sanction, in granting which the wishes of the 
minor, where the minor is old enough to form an intelli- 
gent preference, cannot be ignored. {^Patkar and Tyahjt, 
//.) Salubai z/. Keshav Kao. 56 Bom. 71 = I.R. 
1932 Bom. 319 = 137 I.C. 732 (2) = 34 Bom.L.R. 83 = 
A.I.R. 1932 Bom. 156. 

— S. 43 — Scope — Power of Court to make order in 

relation to third persons. See GUARDIAN AND Wards 
ACT, SS. 31, 33 AND 43. A.I.R. 1934 All. 1043. 

Ss. 43 to 45 — Applitability — Inf unction order 

against threatened in fury to minor. 

Ss. 43 to 45 have no application to cases where interim 
orders in the foirn of injunctions restraining persons 
from causing injury to the persons or property of minors 
are issued b}' the Court. ^Subhedar, A.J.C.) Deoki- 
SAN z/. Asaram. 28 Nag.L.R. 332 = 141 I.C. 170- 
I.R. 1932 Nag. 40 -= A.I.R. 1933 Nag. 62. 

S. 43(1) — Third party — Application for invest- 
ment of minoi V money — Order made against guardian’s 
wishes — Applicant not a person interested in the mind — 
No locus standi to apply under S. 43 (1). See GUAR- ' 
DiAN AND Wards act, S. 32. 57 Mad. 712=A.I R. 
1934 Mad. 207 = 66 M.L.J. 351. 

S. 47 — Order appointing guardian and demand- 

t ng securi ty — Appeal — Revi si on . 

It is doubtful if an order appointing a guardian is 
appealable at the instance of the guardian on the 
ground that the security demanded from him by that 
order is excessive ; but in any case, revision would lie. 
{Dal ip Singh, /.) Mt. SUGHRA BeGAM z'. ABDUT. , 

Ghani. 34 P.L.R. 333 = 149 I.C. 250 = 6 R.L. 661- 
(2) = A.I.R. 1934 Lah. 232. 

S. 47 — Order calling on guardian to pay balance 1 

due — Appeal. 

No appeal lies from an order calling on the guardian 
to pay such balance, as the Court may find to be due ! 
from him. {Tapp, /.) ChaNAN SinGH %>. MT. HaR : 
Kaur. I.R. 1933 Lah. 147 = 141TO. 590 = 34 P.L. ; 
R. 549 = A.I.R. 1933 Lah. 484. 

<1. D.— II— 37 


HABEAS CORPUS. 

; — I S. 47 1 a)— Interlocutory order — Refusal of appli- 

, cation to be appointed guardian — Appeal. See Gu\r. 
DIAN AND Ward.s ACT, S. 7 (1). 38 C.W.N. 1083. 

* S. 47 (i ) — Order directing marriage of minor 

Appeal. 

Quaere. — If an order directing the marriage of a 
minor ward is appealable under S. 47 .(/), read along 
with S. 43, sub-S. (;) and Ss. 24, 25 and 26, If it does 
not fall under S. 43, the High Court may exercise its 
revision al jurisdiction by treating the appeal as a revi- 
sional application. {Patkar and Tyabfi^ JJ) SalubAI 
V. Keshav Rao. 56Bom. 71 = IR. 1932 Bom 319 = 
137 I.C. 732 (2) = 34 Bom L.R. 83 = AIR 1932 
Bom. 16G. 

S. 47 {\)Scopc— Order for recovery of money 

fiom guardian — Appeal. 

An order entitling awaid to recover a sum of money 
from his guardian is not an oider regulating the conduct 
or proceedings of a guardian or settling a matter in 
difterence, etc., within the meaning of S. 47 (z) and is 
theiefoie, not open to appeal. {Zta-ul Hasan, /.) 
Ghazanfar Husain v. Kahmat Husain I64 i c 
17 = 7 R 0.457 (1)=110.W.N. 1625 = A.I.R. 1935 
Oudh 180. 

S. 47 (1) — Third party — Application for invest- 
ment of minor’s money — Order made against wishes of 
guardian — Order contemplated in S. 43 — Appeal lies 
to the High crourt. See (RjarDIAN AND WaRDS ACT 
S. 32. 67 Mad 712 = 66 M.L.J. 351. 

S. 48 — minor girl —Marriage brought 

about by mother — Legal guardian's consent not obtained 
— Validity of marriage. 

There is nothing in the Guardian and Wards Act to 
prevent a Hindu husband from maintaining a suit in the 
Civil Court for a declaration that the minor was his 
lawfully wedded wife. There is nothing in the Act to 
suggest that the marriage of a minor girl by the natural 
guardian (mother of the girl) without the approbation or 
consent of the certificated guardian is null and void. 
{Boys and Sen, J/.) RAM HaRAKH v. JaGAR NaTH 
53 All 815 = I.R. 1931 All. 609 = 133 LC. 289 = 1931 
AL.J. 816 = A.I.R. 1932 All. 6. 

— S. 49 — Scope — Guardianship proceedings started 
by stranger — Right to recover costs of litigation from 
minor — Suit against minor — Maintainability. 

There is no law which entitles a person to stait a 
litigation for the appointment of guardian of a minor 
and then later on call upon the minor to recoup him of 
the cost of litigation. S. 49 of the Guaidian and Wards 
Act give.s the Court ample powers to order who should 
bear the cost of the litigation. Tf he carries on the 
litigation honestly for the benefit of the minor concerned, 
it is open to him to ask the Court to allows him the costs 
from the minor’s estate. When he does not do that, a 
suit by him for recovery of the amount of costs from the 
minor will in no circumstances be maintainable. {Khaja 
Mohammad Noor a^td Saunders, / J.) RaMDAS if. RaM 
Babu. 158 I.C. 25 = 8 R.P. 170 = 16 Pat.L.T. 649 = 
A.I.R. 1936 Pat. 194. 

GUILTY— Plea of. 

See{l) Cr. P. Code, S. 27l. 

(2) Criminal trial. 

GUZARA. See LAND TENURE. 

HABEAS CORPUS. See also CRIMINAL PROCE- 
DURE Code, S. 491. 

. ■Application for writ in the nature of — Persons 

arrested under Extradition Act — Detention in prison foi 
more than 2 months — Absence of sanction of Local 
Government — Legality of detention — Right to be dis- 
charged See EXTRADITION ACT. S. 10. 16 Pat.L. 

T. 661 = A.I.R. 1936 Pat. 419. 
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Dete?iiton under the Bengal Criminal Law 

Amendment Act, 1^)30— Beasonahle grounds for belief— 
Enquiry into — Pmvers of Court, 

Where the executive claims to detain a subject under 
statutoiy powers, it must satisfy the Court that the 
circunistanLCs, in which the statute lays down that such 
powers can lie exercised, in fact exist. Irlut in the case 
of a detention under the provisions of the Oiniinal Law 
Amendment Act, S. 2 (l) of which provides that the 
opinion of the Local Government whether or not there 
were reasonable grounds for making an order under the 
section should be conclusive, the Court has no pow'er to 
go behind the order of detention and enquire into the 
sufficiency of the grounds for making the order of 
detention, 58 LA 169, Koll.; (1931) A.C. 662, Dist. 
(^Panckrtdge and M.C, Chose, JJ,^ PRAMILA GUPTA 
V. W. S. PRKN riCK. 59 Cal 1440 I. R. 1932 Cal. 
465«138 1.0. 358 = 33 Cr.L.J. 609 = 36 C.W.N. 669 
«1932Cr.O. 460 = A I B. 1932 Cal. 470. 
HABITUAL OPFENDER. Ck. P. Code, S. 110. 
HALAI MEMONS— /.tfze; governing. 

The Halai Memoiis of Kathiawar are governed by the 
Hindu Law in re‘=:pect of suuession and inheritance. 43 
Bom. 647 and 47 Bom. 146, Ref. {Das,/.') AisHA 
Bee Bek Nour Mohamad. 10 Rang. 461 = I.R. 
1932 Bang. 218 = 140 1.0. 143 = A.I.B. 1932 Bang. 
179. 

HANDWE RAJ— Status of. See LAND TENURES— 
Ghatwali tenure. 14 Pat. 70. 
HANDWRITING. See EVIDENCE ACT, Ss. 45, 47 
AND 73. 

HANDWRITING EXPERT. Evidence Act, 
S. 45. 

HAQUQ IHTBAFI. AVt* Punjab Tenancy Act 
(1887), S.4(12). 

HEARSAY EVIDENCE. 

AV^(l) Evidence. 

(2) Evidknck act. 

HEIRS. See Hindu Law— Succession. 
HEREDITARY OPFIOE. 

See {\) Bombay Hereditary Office Act. 

(2) Hindu Law— Religious endowment. 

(3) Mahomedan Law— Religious endow- 

ment and religious office. 

(4) Madras Hereditary Village Officers 

AC r (1895). 

(5) Madras Hindu Religious Endow- 

ments act (1927), S. 73. 

(6) T. P. act (1882), S. 6. 

HIBA BIL-EWAZ See Mahomedan Law— Gift 
HIDDEN TREASURE- See TREASURE Trove Act 
(1878.) 

HIGH COURT. 

Sec (1) G.P. ('ode, S. 115. 

(2) Cr. P. Code, Ss. 439, 526, 561, etc. 

(3) Criminal Trial. 

(4) Government ok India act, S. 107. 

(5) JURISDICTION. 

HIGH COURT OF JUDICATURE. JAMMU AND 
KASHMIR — Order conditnting High Court, para. 7 
(b) — Intc rpretation. 

The piovisions of para. 7 (/^ of the order constituting 
the Iligli ('ourt does not grant an appeal from the order 
of Revenue (Commissioner where one is forbidden by the 
Land Revenue Regulation. Para. 7 {b) nieiely pre- 
scribes the piocediiie as to how' an appeal from the 
Judge of High C'oiyrt and Keveni^e Commissioner, when 
it does lie, should be heard. Where a second appeal is 


i HIGHWAY. 

I dismissed by the Revenue Commissioner, there is no 
third appeal, as the same is forbidden under the proviso 
to S. 11 of the Land Revenue Regulation. {Dalai, C.J. 

' and Saivhncy, J.) K.\M LACHMAN DAS z/. 

! JAGISHWARI. 37 P.L R. J. and K. 1. 

HIGHWAY — Dedication — Cul do sac — Private land 
I becoming public street — Proof, 

' liefore private land can become a public street or 
' passage, It must be made so by statute oi be dedicated 
specifically by the owner to the use of the public or there 
; must be ciicumslances from which such dedication can 
be presumed. Dedication may be inferred from user by 
the public but it is difficult, if not impossible, to 
' establish a public right of way over a cul de sac by evi- 
dence of U‘-ei alone without proof that public money has 
been spent on it. A public highway must pnma facie 
lead from one public place to another. A cul de me may 
be a public highway, but its dedication will not be pre- 
sumed from mere public user without evidence of ex- 
I penditure on the place in dispute for lepairs, lighting or 
i other matteis by the public authoiity. (English cases 
I discussed.) {Loit iVilliams and S. K . Chose, //.) 

jatindraNath Boratz/. The Corporation of 
i Calcutta. 58 Cal. 1124 = I R. 1931 Cal. 390 = 130 
IC. 870 = 32 Or.L.J. 590= 1931 Cr.C. 585= 36 C.W. 

1 N. 397 = A.I.R. 1931 Cal. 433. 

' Essentials of — Cul de sac — Land with access 

from public place at one end only — If highway — Long 
1 user and maintenance at public ejcpenses — Inference. 

It is not an invariable rule that a public highway 
must be a thorouglifare in the sense that it must begin 
' from and end in a public place. That is no doubt usual 
j in most cases, but is not a sine qua non. There is no rule 
I that a cul de sac cannot be a public highway, If there is 
I access fiom a public place at one eiul only, there is no 
I reason w’hy a piece of ground could not, on tha*^ ground, 

I be a public place, if the evidence suppoits the case of its 
i dedication to public use. In the case of a cul de sac, the 
i mere fact of long user will not justify the (Jouit to infer 
dedication. The Court w'ould require some additional 
evidence to suppoit the claim of the public The fact 
' that the cul de sac has been maintained and repaired at 
I public expense is a very cogent piece of evidence. {R.C. 

( Mitter, /.) SaMARENDRA NATH SaHA ROY V. 
IlARENDRA Kumar Saha. 157 LC. 224 = 8 R.C. 87 
= 39 C.W.N. 303 = 60 C L. J. 566=A.I.R. 1936 

Cal. 413. 

Exercise of right on — Nui'^ance, what constitutes 

! — Right of police and Magistrate to regulate traffic. 

, RELIGIOUS PROCESSION. 63 All. 484 = A I.R. 

I 1931 All. 341. 

! Obstruction —Kt ^ht of action — Owners of houses 

\ abut tin i: on highway — Special damage — 7/ to be piovcd 
I — English Lazo — Applicability — . 

I The question of frontage for owners of houses abut- 
I ting on a biiblic highway means a great deal; and if 
j anything is done by a Municipal Committee, or any one 
I in w’hom such highway vests, wffiich interferes with the 
j lights of the owners in respect of the highway or tends 
; to diminish the comforts of the occcupants of the houses, 
the owners have a right of action against the committee 
or other person so interfering without proving special 
damage. The piinciple of English Law^ requiring pioof 
I of special damage in such cases does not apply to India, 
i {Yoiini^. C.J. and Dm Mahomed, /.) MUNICIPAL 
Committee OF DELHI z/ Maho.med Ibrahim. 16 
Lah. 617 = 37 P L.R. 753 = 162 I.C. 850 = 7 R.L. 
335 = A I R. 1936 Lah. 196. 

’ "" Obstruction — Right of action — Special damage. 

The rule of English Common Law has been applied 
in India as a rule of equity justice and^ood conscience 



581 


CIVIL, CRIMINAL AND REVENUE. 


582 


HIGHWAY. 

that no action can be maintained by one member of 
the public for the obstruction of a highway \\Jthout 
proof of special damage. 9 M. 463; 3 Cal. 20 (F.B.); 2 
Bom. 457; 2 Bom. 469; 23 C.W.N. 9];26C.W.N. 
587, Foil. J.) Mahomkd Din Mian v. Mt. 

AtiraJU Kuer. 10 Pat. 668^I.E.1931 Pat. 383= 
133 I.C. 463=12 Pat.L.T. 886 = A.I.E. 1931 Pat. 
418. 

[D. 14 P.L.T. 361 (363). Not. P. 60 G. 1003 
(1005.)! 

•Obstriicttou — Ri^ht of acttott — Special dainai^e 


— immediate access to private property — Blocking of. 

The rule requiring special damage in cases of obstruc- 
tion to a public highway is qualified in cases where the 
plaintiff complains of an interference with his beneficial 
enjoyment of property thereby. A right of immediate I 
access from private property to public highway or vice | 
z'/rj'U! is a private light distinct from the rights of the 
owner of the property to use the highway itself as one of , 
the public, the violation or infringement of which would 
furnish a cause of action in respect of an obstruction on 
the public w'ay, without any further proof of special 
damage. 9 M. 463; 7 C.P.D.R. 97 (Civ j; 2 B. 257, 
Dist; 2 N.L.R. IIO, lO A. 553 , 3 C. 20. 22 C. 55l; 33 
A. 287, Ref.; Lyon v. Fishmongers' Co.^ 1 A.C. 662 and 
46 A. 573, Foil. {Niyoc^i, AJ.C.) Sheonarayan v. 
DINdayal. 27 N.L.E. 213 = I.E. 1931 Nag. 161= 
134 I.C. 673-A.IE. 1931 Nag. 189. 

HIGHWAY — Obstructivn -^Right of action — Special 
damage not established — Proper Procedure — Represen- 
tative suit. 

The predecessoi-in interest of the plaintiff made a 
grant ot certain lands for construction of roads for the 
use of the public, reserving the right to resume them 
when they would be no longer required for purposes of 
roads. Roads were thereafter constructed on those 
lands and were being used by the public. The defen* 
dant let out portions of these roads to the other defen- 
dants for the construction of certain huts. In a suit by 
the plaintiff for removal of the ob-st ruction and for resto- 
ation of the lands to their forniei coiidiliun for the pui- 
poses of the road, //t’/r/, the plaintiff would be hit by S* 
91 of the Code of Civil Procedure, as the acts committed 
by the defendants amount to public nuisance. He, 
being one of the memher.s of the public, is equally affec- 
ted by the obstruction with other members of the public. 
He has suffered no special damage, His claim is not in 
respect of a wTong to him individually. He is one of 
the numeious per«:ons affected by the obstruction and 
therefore, having the same interest in the matter. Con- 
sequently, the proper course for him vv.as to bring a 
representative suit in conformity with the provisions of 

0, 1, K. 8 C. P. Code. (iVasim Ah J.) BkeR BikRAM- 
KISHORE V. Chairman, Comilla Municipality 
62 Cal. 692 = 39 C.W.N. 690 = 61 C L. J. 182=163 

1. C. 109 = 8 EC. 693. 

Obstruction— Suit for removing — Plaintiff, if 

need proifc special damage. 

In the case of an obstruction to a public highway, a 
member of the public can maintain a suit for removal of 
the encroachment without proving .special damage. 
Difference between Indian and English Law pointed out. 
{^Malltk and // ) MaNDA KiNEE DEREE v. 

Basantakumaree Debee. 60 Cal. 1003 = 147 1.0. 
811 = 6 E.O. 364 = A.I.E. 1933 Cal 884. 

[Eel. 16 L. 517 C527-52<S.) R. 62 C. 692 (699).] 

„ ^Procession— Public right of. 

It is the inherent right of every set or community to 
conduct civil or religious processions attended with music 
through public streets, so that they do not interfere with 


HIGHWAY. 

the customary use of such streets by the general public 
and subject always to such directions as the Magistrate 
may lawfully give to prevent obstructions of the thorough- 
fare or breaches of public peace. It is a natural right 
established by law and does not require any custom to 
support it. Mere non -user of it for any length of time or 
occasional opposition or obsinictioii will not extinguish 
the right and it lies on the party, that opposes the exer- 
cise of such right to prove some law" or custom having 
the force of Jaw which will enable them to override the 
natural right. 5 M. 304; 6 M. 203; 26 M. 3/6; 24 C. 
524; 16 Mys.C.C.R. 35; 23 Mys.C.C.K. 133; 47 A. 
l5l and 27 Mys.C.t^R. 98, Ret. {JJoraiwarm Jytr^ 
C/.) Venkatappa Z- Muniswami. 10 Mys.L.J. 
258. 

Procession, religious — Right of members of one 

community to conduct — Limitations. See RELIGIOUS 
PROCESSIONS. 53 All. 484=A.I.R. 1931 All. 341. 

Procession — Right to conduct — Celebrntion of 

Rami il a by Hindus — Right of any other community to 
object on ground that it is an innovation. 

P>ery Hindu has a right to celebrate the Ramlila at 
any place, w"heie those occupying or having the use of it 
have no objection to its performance. As regards the 
light to take out a procession, the position is not materi- 
ally different. It is open to the Hindus to conduct a 
procession from one particular place to another through 
public thoroughfares subject to such restrictions or condi- 
tions as may lawfully be imposed by those responsible 
for public peace and tranquillity. The right is not one 
which is dependant for its enforcement on the previous 
exercise of it. The members of any other community or 
‘ sect cannot, therefore, arrogate to themselves the right to 
object on the sole ground that it is an innovation. 
{NiamatuUah, Jf) JAFAR H USA IN 7/. PeaREY I.AL. 
166 I C. 695 = 8 R. A. 5 - 36 Cr L.J. 966 = 1936 A.L. J. 

I 821 = 1935 A.W.R. 674= A.I.E. 1935 All 676. 

I Procession — Right to go with music — Natural 

j unless taken away by custom or order. 

'' The right to go in procession with music on marriage 
and religious occasions is a natural right inherent in 
every subject of the State, which must be given effect to 
unless it is shown that it has been taken away by some 
Older or custom having the force of law, 2 M. l40 ; 5 
M. 304; 26 M. 376, 32 M. 478, Foil {/Joraiswami Iyer, 
C. J. and Sreeniviisa Iyer, /) MaDHAVA RAO V. 
Thirukappa. 9 Mys L J. 417. 

•Rash driving — Driving on wrong side. 

On a straight and open road, a speed of thirty miles 
I cannot necessarily and of itself be described as an exces- 
sive and rash speed. {^Smtih and Allsof^ J RAM 
vSewak V K.mperor. 6 I.E, (Oudh) 79 = 146 I.C. 28 
= 34CrL J. 1154 = 10O.W.N. 823=1933 Or.C. 1276 
=AI.R. 1933 Oudh 391. 

-Rash driving — Driving on ivrong side. 

It is not always necessaiily rash and negligent to drive 
on the wrong side of the road. Much w’ould depend upon 
other conditions. (Smith and Allsvp, J Jf) RaM f>LWAK 
7 ' Emperor. 6 I.E. (Oudh) 79-146 1.0.28=34 
Cr.L.J. 1154 = 10 O.W.N. 823 = 1933 Cr.O. 1276= 
A.I.R. 1933 Oudh 391. 

Rash driving — Motor car — Causing death 

Nature of offenct. 

A person driving a motor car is under a duty to con- 
trol that car ; he is pnma facie guilty of negligence if the 
car leaves the road and dashes headlong into a tree, and 
it is for the person driving the car to explain the circum- 
stances under w’hich the„car came to leave the road. 
Those circumstances may be beyond Control and may 
exculpate him but in the absence of such circumstances 
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HIGHWAY. 

the fact that the car left the road is evidence of negli- 
gence on the part of the driver. Accused found guilty | 
under S. 304-A, I.P.Code. (^Batdswr'll, J.) RatNAM ! 
MU DA LI AK 7>. Emperor. 6 R.M. 498 -=148 I.C. 573 i 
= 35 0r.L.J. 691 ==1934 Cr.O. 405=39 L.W. 344=- , 
1934 M.W.N. 102=A.I.R. 1934 Mad. 209 = 66 M.L.J. ! 
318. 

—Right of public — Exposure of wares in the high- j 
way — Crowd — Uetrirnent to traffic — Customary right — ' 
Defence of— Sustainability. See BOMBAY DISTRICT 
POLICE ACT (18WX s. 61 if). 33 Bom.L.R. 663. 

Bisht of public tome — Permanent injunction 

restricting — Propriety of. \ 

The public generally has the right to use public 
thoroughfare and a Court is not justified in lestiicting 
that general right by the issue of any permanent injunc- 
tion to any paiticular individual. And where religious 
processions are taken out undei license from the authoii- ; 
ties, it IS for the authorities tcj impose such conditions as • 
may be deemed necessaiy foi the safeguarding of the 
public peace and the fieedom of every individual to use • 
the public thoroughfaies without any improper obstruc- , 
tion. (^Broadway, J.) ClIANDAN 7 /. GhulAM RaSUL j 
Shah. I.R. 1933 Lah. 395 = 144 I.C. 39 = A.LB. , 
1933 Lah. 344 | 

-—Rules of road — Duty of motorist, | 

Motorists are not the only persons who owe a duty of ; 
care ; otheis also have a responsiliilitv and must con- ■ 
foim to the ordinary usages of the road. {Vivian Bose, * 
AJ.C.) Emperor v. IIomnarain. 30 N.LR. 317^ 

8 R.N. 186 = 148 I.O. 541 = 35 Cr.L.J. 696 = 1934' 
Or.C. 272= A.I.R. 1934 Nag. 65. 

HINDU LAW. 

Adoption. 

Alienation. 

Ancestral business. 

Ancestral estate. 

Antecedent deht. 

Appllcahility. 

A^scetic. 

Authorities. See Texts, inf} a, 

Baudhus. See Succession, infra, 

Benami. 

Bequest. See Will, infra. 

Business. 

Caste 
Charity. 

Civil death. 

Concubine, Sec Maintenance, mfi ti. 
Conversion. 

Custom. 

Damdupat. See Debts, infra. 

Dancing girl. 

Daughter. 

Dayahhaga. Sec Succession, infra. 

Debts. 

Disqualification. See Succession, mfi’u. 

Factum valet. Sec Marriage, infi^a. 

Family arrangement. 

Female’s estate. See Woman’s property, infra. 
Firm. 

Gift. 

Guardianship. 

Idol. See Religious endowment, inf>a. 

Illatom See Adoption, supra. 

Illegitimate children. 

Impartible estate. 

Inheritance. See Succession, infra. 

Insolvency. ‘ • 

Joint family. 


Joint Tenancy. See Joint family, supra . , 
Limited owner. 

Mahant. See Religious Endowment, infra. 
Maintenance. 

Manager 
Marriage 

Migration. See Applicability, 

Minority. 

Mother. 

Muth See Religious Endowment, infra. 
Partition. 

Perpetuity. 

Pious obligation. Sec Debts, supra. 
Primogeniture . See Succession , mfi a. 

Religious Endowment. 

Religious Office. 

Re- marriage 

Residence. See Widow, infra. 

Restitution of conjugal rights. See Marriage, 

supra. 

Reunion. See Partition, nip>a. 

Reversioner. 

Sanyasi. 

Schools of Law. 

Self- acquisition. 

Separate property. See J oint Family, uspra . 
Shehait. See Religious Endowment, supra. 

Sister 

Step-mother. 

Stridhanam. 

Succession. 

Surrender. See Reversioner, supra and Widow, 
infra. 

Texts. 

Trading family. 

Unchastity. 

Widow. 

Wife. 

Will. 

j Woman’s property. 

I Adoption. 

' Ante-adoption agreement, 

applicabild’y of law of. 

Cancellation. 

Capacity to take. See adop'jton— widow. 
Ceremonies. 

Civil Death. 

Dancing girl. 

Daughter. 

Dwyamushyayana adopted son. 

Effect of. 

Estoppel. 

Illatom. 

Invalid adoption. 

Issue of adoptee. 

Kritrima form. 

Proof. 

Qualification of adopter, 
rights of adopted son. 

Right to give in. 

Right to make. 

Setting aside. 

Validity of. 

What constitutes. 

Widow. 

Miscellaneous. 

Ante-adoption agreement. 

—^Adoption -J- Ante adoption agreement — Absolute 
disposition in favour of the adoptive mother in lieu of 
maintenance — V alidity. 
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HINDU LA W— Adoption— Ante- adoption agree - 
ment. 

A gift of a small portion of the family property abso- 
lutely to the adoptive mother in lieu of her claim for 
maintenance under an ante adoption agreement is not 
invalid. 50 M. 508 (P.C.); 56 M.L.J. 41, Ref. (^Suftda- 
tam C hefty, /.) Sekthiah v Mutyalu. I.R. 1931 
Mad. 380 = 130 I.O. 460 - 1930 M.W.N. 1011 = 33 
L.W. 86 = A.I.R. 1931 Mad. 106. 

Adoption — Ante-adoption a^^reement — Adoptee, a 

major, bound by. 

An adopted son who, at the time of adoption, was of 
full age and deliberately consented to an airangement by 
which on adoption he w’as to get no more than half the 
property of his adoptive father, is bound by that agree- 
ment. 54 I. A. 248, Dist.; 40 R. 688, Foil. {Beaumont, 
C./, and Broomfield, /.) PaNDUKANG SaKHAKAM 
Narmadabai. 56 Bom. 395 = I.B 1932 Bom. 564 = 
140 I.C. 200 = 34 Bom.L.R. 1209 = A.T.R 1932 Bom 
571. 

[F. 58 R. 234 (237, 242, 244).] 

Adoption — Ante adoption agreement by adoptive 

mother with natural father of adoptee — Validity. 

Though the real ground on which an ante-adoption 
agieement can be validated is custoni, such agreements 
betw'^een the adoptive mother and natural father have been 
recognized as valid by Indian Courts apart from the 
question of custom. A. I.R. 1027 P. C. 139 and A. I. R. 
1918 Cal. 395, Foil. {Derbyshire, C and R.C. Mitter, 
/.) iIemendra Nath Roy Chovvdhury v. Jnanen- 
DRA Prasanna Riiaduri. 63 Cal. 155--= 159 I.C 
1101 = 8 R.C. 388 = 40 C.W.N. 116 = 62 C.L.J. 49 = 
A.LR. 1986 Cal. 702. 

Adopt I on — Ant e-ad optt on a^i eemeni — A^’‘reement 

between natural father and adoptnic mother — Effect on 
adoptte — I f can create life-estate in favour of adoptive 
mother. 

An agreement executed between the natuial father of 
the adoptee and the adoptive mother wuth regard to the 
adoption, cannot in itself create any life-estate in favour 
of the adoptive mother ; nor can it in any way estop the 
adopted son because he does not claim through his father. 
There can be no (juestion that the son w'as benefited by 
it. {Henderson, /.) JANANADA PRASANNA BHADURI V. 

Hemendra Nath Roy Chowdhury. 60 C.L.J. 
391 = A.LR. 1936 Cal, 228. 

Adoption — Ante-adoption agreement — Arrange- 
ment embodied in a ivill executed by ad(>ptive father — 
Disposition in favour of widow — Right of adopted son. 

A Hindu adopted a son subject to the condition that 
the adoptive father P w’ould continue in exclusive pos- 
session of the whole property during his lifetime. This 
condition along with certain others relating to the dis- 
position of property after the adoptive father’s death 
were emobdied in a will executed by him, on the eve of 
adoption. P during his lifetime parted with the bulk of 
her property leaving a small portion in the possession of 
his widow, This property was claimed by the plaintiff 
as in his capacity as the adopted son of P. The suit 
was resisted on the ground that under the terms of the 
will, the plaintiff was only entitled to possession subject 
to good behaviour tow'ards the adoptive mother. 

Held, P, as a member of the coparcenary, was in- 
competent to make a valid disposition of the co parcen- 
ary property so as to come into effect after his death, to 
the prejudice of the plaintiff, who by adoption became 
entitled to all the rights of a co-parcener in the family. 
P^s will could have no validity since co-parcener’s 
pow’er of alienation which is founded on his right to 
partition dies with him so as to vest his interest by 
survivorship in his co-owner. At the moment of a co- 
jarcener's death, there remains nothing upon which his 


I HINDU LAW-Adoption—Ante-adoption agree 
: ment. 

I will can operate. So the plaintiff’s rights as a son w'ere 
I not prejudiced by P^s will in any way. The conditions as 
I to good behaviour of the plaintiff after P's death must 
also lapse along with the will, as the will itself was void 
and inoperative. {Niyoi^i, A./.C.) MST. SarUPA z/. 

' KORAT. 18 N.L J. 32 -- 160 I.O. 632 = 8 B.N. 192. 

' Adoption — Ante adoption agreement — Bequest to 

' tutdow and daughter — Comeiit of natural father — 
I Effect. 

, When an adoption is made piior to disposition by 
will taking effect, the rights following from the adoption 
! take precedence of the disposition. An arrangement 
made for the benefit of the widow, however, which is 
consented to by the natural father before the arloption 
can be enforced on the ground of custom. Thus a 
bequest of the movables and outstandings to the widow 
by the person making the adoption is valid, though a 
! similai dispositiiin in favour of his daughter may not 
be valid. 50 Mad. 508 (P.C.), Cons. {V enkatasubba 
Rao and Pakeuham Walsh, //.) R AMI AH v. MaHA- 

lakshmamma. I.R. 1932 Mad. 269^136 I.C. 205 = 
35 L.W. 30. 

Adoption — Ante- adoption agreement — Dt sposition 

of properties in favour of adopter's dependents — Rati- 
fication by adopted son — Binding nature of. 

A disposition by w’ay of bequest by a Hindu of por- 
tions of the family property in favour of his deceased 
brother’s widow for life with remainder aliNolutely to her 
daughter (an be ratified by, and if ratified will be bind- 
ing on, the adopted son, when it is found that this and 
other dispositions of the family property were made in 
pursuance of an arrangement made by the adoptive 
father with the natural father of the boy, whom he 
wished to adopt, in consideration of the adoption and 
it is also found that the adopted son has ratified all the 
other dispositions forming part of the same arrangement 
and has not questioned the disposition in dl^pute for a 
period of more than twenty yeais after attaining majority, 
; The decision in Knsknamurtt ^.Knshnamurti, 50 Mad. 
508 (P.Ch), only lays down that a disposition beyond 
certain limits is invalid as against the adopted son who 
cannot be b(jund by the doctrine of “appiobate and re- 
. probate”. But it is independent of the question of 
j ratification and the rule enunciated in Rarnaswatnt 
Aiyan v. Venkatarama Aryan, 2 M. 91 (P.C.), still 
holds good that invalid dispositions by an adoptive 
father at the time (jf the adoption and in consideiation 
of it may Ijecome binding on the adopted son, if he 
subsequently ratifies them. The arrangement between 
the adoptive father and the natural father disposing of 
the father’s family pioperty is “void” against the adopt- 
ed son; it is not an agreement fiinditu null incapable 
of producing any legel result; it is still so far capable of 
legal results as to be capable of ratification, when the 
a(lopted son comes of age. Ratification in this connec- 
tion need not necessarily be accompanied by all the 
ingredients of a valid contract between the adopted son 
and the party benefited by the invalid disposition. 
Any act, amounting to an election on his part to hold 
it good, is sufficient for the purpose. {Waller and 
Krtshnan Pandalai, J/.') SUBRAMANIA CHETTIAR 

V. Sankara Velayudham Chettiar. 55 Mad. 
408 = 136 I.O. 903 = 1931 M.W.N. 1169 = 34 L.W. 
689 = I.R. 1932 Mad. 231 = A.LR. 1931 Mad. 804 = 
62 M.L.J. 479. 

Adoption — Ante-adoption agreement — Family 

arrangement — Adopted son a major — Agreement to pay 
certain amount to grand-daughter of adoptive mother—^ 
Grand-daughter, if entitled to enforce contract. 

The defendant, whoiwasa major ^^t the time of his 
adoption by grandmother of the plaintiff, agreed to pay 
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HINDU LAW— Adoption— Ante adoption agree 
ment- 

certain amount to the plaintiff on her attaining majority 
After the death of the widow, the plaintiff sued to 
recover the amount. 

that the defendant w’ould be bound by the 
agreement made by him on adoption, he being a majoi 
at the time, and if the suit had been brought by the 
person with whom the agreement had been made, the 
suit would succeed. As plaintiff w’as not a party to the 
contiact, she could not sue unless a trust was created in 
her favour or a family settlement w’as arrived at under 
which she could claim. There was no trust here and no j 
family settlement, as the plaintiff who was only the 
daughter’s daughter had no light in the family property, 
not even a right of maintenance and unless the parties 
to the family arrangement had an interest in the pro- 
perty, it could not be a family arrangement. 40 Bom. 
668, Hist. (Case-law Ref.) {^Bakey and Dwatia, //.) 
ViTHAL Laxman V. Yamutai Shrihhar. 58 Bom. 
234 = 150 I.C. 847 = 7 R.B. 18 = 36 Bom. L.R. 144 = 
A.I.R. 1934 Bom. 121. 

Adoption — Ante adoption agreement — Validity 

of. 

An arrangement at the time of adoption by which a 
portion of the adoptive father’s estate is given to the 
adoptive widow is valid but if any portion of the estate 
is given to any person other than the widow, it would 
not bind the adopted son. 50 M. 508 (P.C.), Foil. 
\Raniesam and Cornish, JJ.) SlJDARSANA RAO v. 
Sekiharamamma. 1933M.W.N. 1148. 

Applicability of law of. 

Adoption — Appltcabtlity of law of — Cutchi 

Mem on f — Onus, 

The Mahomedan J.aw by which Cutchi Memons are 
governed except in the matter of succession and inherit- 
ance does not recognise adoption as a mode of filiation. 
The presumption is that, as a necessary consequence of 
conversion to Mahomtdanism, the law of adoption re- 
cognized by Hindu Law and usage has been abandoned 
by them. Those who allege that the usage of adoption 
obtains among them should piove it. {Doraswamy 
Iyer, C,/. and Rama Rao, J.) Kl.IA SaIT 7>, DHA* 
RANAYYA. 10 MyS. L.J. 33. 

Cancellation. 

— Adoption — Cancellation — Rii^ht of adoptive 
parents. 

An atlopted son can forfeit his rights by unfilial con- 
duct in certain circumstances. In default of such for- 
feiture, however, once adopted, he must remain adopted, 
and the adoption cannot be cancelled at will by the 
adoptive paietits. {Das and Brown,//,) Ma CHIT 
Su z/. Kyaw Maung. 6 I.R. (Rang.) 10 = 144 I.C. 
821 = A.I.R. 1933 Rang. 128. 

Ceremonies. j 

-Adoption — Ceremonies — ''Givin? in adoption '' — i 

Secular a^t of i:ift <ompleted by father or mother — | 
Physical act of gi^'ing child in religious ceremony — | 
Whether can be performed by delei^ate. | 

As regards “giving in .iiloption”, it is the established 
law, (1) that the father or in his absence, the mother of ; 
the boy and no other person pns‘‘Psses the legal right of ' 
giving him in adoption, (2) that the expression “giving ■ 
in adoption” only means “decision to give in adoption”! 
by the exercise of the discretion of accepting the propo- ; 
sal of the adoptive father, to give the boy in adoption to i 
him, and (3) that the performance of the formal act of j 
physical delivery of the boy may be delegated by his I 
parents to suitable persons, but not the power of decision | 
to give away the bo^' in adoption.* All that the law' thus | 
requires is that the secular act of gift should be com- 
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I pleted by the father or mother, but the physical act of 
' giving the child in religious ceremony of adoption may 
! he vicariously performed by a delegate. 7 Mad. 548 and 
■' 8 Boni.H.C R. 244, Kef. {Subhedar and Polloch, A,/, 
i Cs.) Mt. Chunnibai V, Girdhari Lal 30 N.L. 
R. 62= 160 I.C. 1007=7 R.N. 33 = 16 N.L.J. 319 = 
A.I.R. 1934 Nag. 1. 

Dancing girl. 

' Adopt! on — Da net n g gi rl — V alidiiv. 

It there be a custom among dancing giils of adopting 
a girl and if it be proved that the adoption was not to 
promote prostitution hut to wean the girls away from 
prostitution and settle them in married life, such an 
adoption is valid. 11 M. 393; 12 M. 214 and 19 M. 
127, Rel. on. {Anantakrtshna Ayyar,/,) ShaNMUGAM 
PlLLAI V. KRISHNaVENI. 1931 M.W.N. 288. 

Daughter. 

Ad optt on — Daughter, 

The adoption of a daughter is not recognized in 
Hindu Law. {Addison and Bkide, //.) In the matter 
tf/MUN.SHi Ram. 12Lah. 668 = I.R. 1931 Lah. 394 
= 131 IC. 234 = 32 P.L.R. 341 = A.IR. 1931 Lah. 
399. 

Ad option — Dau i^htt r — Val t d i ty. 

An adoption of a daughter is not known to Hindu 
Law. {Tek Chand and Dm Mahomed, //.) Ram 
P iARi 7J. Shiv Ram. 161 I.C. 667=7R.L. 168 (2) = 
36 P.L.R. 700 = A.I.R. 1934 Lah. 669 (2). 

Dwamushyayana adopted son. 

Adoption — Ditamiishyayana adopted son— Succes- 
sion to Rights of natural and adoptive mother. 

In the case of succession to all unmarried dwamush- 
yayana adopted son, the adoptive mother and the natural 
mother inherit ecpially as co- heiresses. {Patkar and 
I Murphy, //.) Ha.SaPPA DaNDAPPA v, GurI.INGAWA. 
57Bom. 74 = I.R. 1933 Bom 245 = 142 I.C. 634 = 36 
Bom.L.R. 75 = A.I.R. 1933 Bom. 137. 

j Effect of. 

See also ISSUE OF VDOPTEE, infra. 

Adoption — KffeU of — Adoption of <oparcener — 

Loss of interest in copart enary property. 

On adoption, the adopted person loses all right and 
inteiests in the property of his natural father. Similarly, 
a coparcener, on his adoption by anothei, loses all his 
interest in the coparcenary property. {Giini::a Nath, J.) 
LallajEiE 7\ Ram Dayal. 8 R.A. 647 (1) = 1936 A. 
W.R. 1485 = 160 I.C. 623 = A.I.R. 1936 All 77. 

Adoption — Effect of — Adoption by husband in 

association with one wife — Right of wife not associated 
! to succeed to adopted son. See HINDU LAW — SUC- 
CESSION, 69 M.L J. 632. 

Adoption — Effect of — Extinction of rights in 

natural family — Continuance of adoptee's name in 
mutation register — Effect of. 

A member of an undivided Mithakshara family com- 
pletely loses his right in the coparcenary property as 
soon as he is given awray in adoption into another family; 
so where after his adoption he has neither been in pos- 
session nor in receipt of the profits of the property, the 
mere continuance of his name on the mutation register 
does not justify the inference that he was in adverse 
possession of his original share in his natural family. 
Mere inaction on the part of the brother in possession, 
in having the name of the adopted bi other removed 
from the mutation register, after the latter’s adoption, 
could not be construed to mean, that, in spite of the 
adoption the formeT still continued to hold the other 
eight annas share in the village for and on behalf of the 



589 


CIVIL, CRIMINAL AND REVENUE. 


590 


HINDU LA W—Adoption— Effect of. 

adopted brother. (^Subhedar^ A.J,C,') ManJU Bai v, 
Gulab Kao. 29 N.L.B. 187-=I.E. 1933 Nag 120 = 
142 I.C. 493- A.I.B. 1933 Nag. 202. 

'^Adoptton — Effect of — Ftciton of ctrtl death and 
new btrth in the adoptive family — Limits of. 

The fiction of adoption operating as civil death in the 
natural family and new birth in the adoptive family has 
been extended both ways to the extent that the adopted 
Son is to be treated as having been born from his birth 
in the adoptive family and as having never been in 
his natural family. But both ways, the fiction cannot 
be literally applied. If the Upanayanam is performed 
in the natural family, it is not annulled on account of 
the adoption. The natural tie, so far as the prohibition 
of marriage is concerned, is not annulled and the natural 
relationship is recognized for the purpose of prohibiting 
marriages within the sapinda relationship in the natural 
family. The issue born to a man before adoption, re- 
mains in the natural family and does not go with the 
father in the adoptive family. Lastly, adoption, it is 
true, dates back to the date of the death of the adoptive 
father but the rights of the adopted son come into exist- 
ence on the date of his adoption for purposes of limita- 
tion. {Patkar and Birlee, //.) BaI KeSARBA 
Shivsangji. 66 Bom. 619^142 I.O. 263 = I.R. 
1933 Bom. 197 = 34 Bom.L.R. 1332=A.I.R. 1933 
Bom 654. 

[R. 57 B. 74 (80). Reversed. 62 I. A. l6l; 68 M. i 
L.J. 343 (P.C.).] ! 

■ ^Adoption — Effect of — Property vested in adoptee \ 

as sole surviving member of loitU family — If divested. 

^ The effect of an adoption is to cut off all connection 
with the natural family, vtz.y the gotra, riktha (wealth 
or heritage), pinda (funeral oblation) and swadha 
(shraddha, etc.). If a person is possessed of self-acquir- 
ed property at the time of adoption or of property 
inherited from his maternal grandfather in his natural 
family, his right to that property is not in any way 
affected by the adoption and he continues to be the 
owner of such property even after his adoption. But 
when a son is given in adoption by the mother after the 
father’s death, the son lo.ses all the rights he may have 
acquired to the property of his natural father, including 
the right to property which has become exclu.sively vested 
in him before the dale of adoption, as the sole suiviving i 
member of the family. 29 M, 437 and 40 B. 429, Fol. 
47 B. 542 and 56 (b 1135, Dist. {^Patkar and Barlee, \ 
JJ,) Bai Khsarba SHIVSANGJI. 66 Bom. 619 = 
142 I.C. 253-I.R 1933 Bom. 197 = 34 Bom L.R. 
1332=A.I.R. 1932 Bom. 654. 

[Reversed 62 I. A. I6l; 68 M.L.J. 340 (P.C.)] 

Adoption — Effect of — Renunciation of rights of 

inheritance. 

According to the Mitakshara Law a person who has 
been validly adopted cannot renounce that state. But 
it is open to him to renounce his right to the inheritance 
in which case the inheritance would go to the next heir. 
{Rankin, C.f. and C. C. Ghose, J.) LUNKURN RaM- 
POORiA 7. BiRji. 57 Cal 1322 -I R. 1931 Cal. 378 
= 130 I.C. 250 = A.I.R. 1931 Cal 219. 

Estoppel. 

— Adoption -Estoppel against widow — Estoppel does 
not convert invalid adoption to a valid adoption — Dis- 
ability operating against her and preventing her from re- 
covering the property by urging invalid adoption. See 
Evidence act, S. 115— Conduct. 1933 M.W.N. ; 
1148. 

lllatom. 

'Adoption — lllatom — Burden '^of proof — Status 

and proprietary rights, a matter of contract. 


HINDU LAW— Adoption — Issue of adoptee, 

. The practice of illatom adoption among the Reddys, 

, Kapus and Kammas of the Madras Presidency, though 
opposed to the strict rules of Hindu Law, has never- 
! theless been recognized as valid by custom. The object 
is temporal, not spiiuual. Since it is a departure from 
j the Hindu Law, it lies upon the party claiming to over- 
' lide the provisions of Hindu I.aw to strictly substantiate 
I his claim. To constitute a person an illatom, a specific 
, agreement is necessary. It is not sufficient merely to 
show he lived in his father-in law’s house, assisted his 
widow or managed the properties. Further, even where 
, an illatom adoption has taken place, it does not as a 
I matter of fact (law ?) follow* that in every case the 
, adopted son takes the place of the natural son in every 
respect. What his rights should bo in regard to the 
properties of his father in-law* is a matter of agieement 
betw’een the parties and has to be set up and proved in 
each case. 4 Mad. 272; 26 I. C. 54, affirmed in 42 
Mad. 805; A.I.R. 1930 Mad. 883; 29 I.C. 54 and 13 I.C. 
866, Ref. {Doratswamt fyer, C.J. and Mahadevayya, 
/.) SiDDA Reddi V. SUBBAMMA. 10 Mys.L.J. 352 
=37 Mys.H.O.R. 320. 

- - 'Adoption — Illatom — Status and rights of — Des- 

cendants of — Right to collateral succession in preference 
to reversioners. 

An illatom son in-law is not a coparcener with his 
father. He is not thus on the same footing as a son born. 
The existence of an aurasa son does not preclude the 
possibility of an illatom adoption It is scarcely accu- 
rate to speak of an illatom son-in law as an adopted 
son in any sense; and the analogy of sonship cannot be 
carried to the extent of importing into this relationship, 
all the incidents attached to recognized sonship under the 
Hindu Law. The descendants of an illatom son-in law* 

! cannot, therefore, claim, as a matter of law' and apart 
from pioof of custom, rights of collateral inheritance in 
preference to the reversioners of the last male-holder of 
an estate. {Paradachariar, /.) MUTHALa REDDIAR 
V. SankaRAPPA RkddiaR. 154 I C. 424 = 7 R.M 426 
-=40L.W. 724=A.I.R. 1935 Mad. 3(2) = 67 M.L.J. 
706. 

Invalid adoption. 

Adoption — Invalid adoption — Reverter to natuial 
family. 

If an adoption is invalid the adopted son does not 
acquire any rights in adoptive family or forfeit his 
rights in the natural family. The adopted son who is 
sui juris at the time of the invalid adoption is not on 
that ground disentitled to claim his rights in the 
natural family. {Mukherji and Milter^ /J.) SaJANI- 
SUNDAKI DaSI V. JOGENDRACHANDKA SeN. 58 Cal. 
746-I.R. 1931 Cal. 677 = 133 I.C. 326 = A.I.R. 1931 
Cal. 691. 

Issue of adoptee. 

Adoption — Issue of adoptee — Effect of adoption 

— No change of family. 

When a married Hindu having a son is given in 
adoption, the son does not, like his father, lo&e the gotra 
and rights of inheritance in the family of his birth and 
does not acquire the gotra and a light of succession to 
the property of the new' family. Where, therefore, the 
holder of an impartible estate (who has only a daughter) 
was adopted into another family, the daughter remains 
in the original family and is entitled to succeed to the 
properties acquired by her father out of the income of 
the estate. 33 Bom. 669 and 49 Bom. 520, Foil. {Patkar 
and Barlee, JJf) BaI KESARBA v, ShIVSANGJI. 66 
Bom. 619= 142 I.C. ;263=I.R. 1933 Bom. 197=34 
Bom.L.B. 1832 = A.IR. 1932 Bom\ 654. 
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HINDU LA W— Adoption— Kritrima form. 

Kritrima form. 

Adoption — Kritrima fot m —Incidents — Proof of 

nature of adoption, 

111 the kritrima form of adoption, the consent of the 
adoptee is necessary. The Hindu Law does not 
prescribe any afie of majority, so all that i.s necessary is 
tliat th(j atioptee should be acquainted vvitli the merit of 
pel form mg the obsc juies to ins adopter and with the sin 
of omitting them and tliis is acliieved uhen a boy attains 
his >ears of discretion. A minor who has attained 
years of discretion can be adopted in thti kritrima form 
if the parents of the minor consent to the adoption. 
Such an adoption can be made by the husband or wife, 
or jointly by both. Tha k/itriniu adoption is made with 
the expre.sb object that the adoptee should perform the 
exequial riles of the adopter and that he should inherit 
the properties of the aflopter. When the word ‘karta- 
putra’ is used by people in Mitliila, it may be taken to 
refer to kritrima and not dattaka adoption. 

Hcld,(m the evidence, tint the ad(jption was in the 
kritiima and not in the dattaka form {Kuhvant Sahay 
and Maepherson, JJ.) L.MJTHA I'RASAD CHAU- 

nnuRV 7\ Sarnam Sinc.h. 149 I.C. 491 = 6 R.P. 
602 ---14 Pat.L.T. 27=A.I.R. 1933 Pat. 165. 

'Adoption — Kritrima foim — Not knenvn in 

Punjab. 

Nntrima form of adoption i.*, not known in the 
Punj.ib and for all practical purposes is c'oiifined to 
Kehar and the West (Joa’^t of Inditi. A.I.K, 1924 J.ah. 
457, Kef. (Addison and Agha Haidar ^ JJ.') SHIV 
I)KV Z/. DwarakaDaS. 147 I.C. 499 6 R.L. 399 
AI.R. 1933 Lah. 1060. 

Adoption — Kriti'iiia foim — Proof of — Oral 

i'videnee — Nature and sufficiency of. 

Kritrima adoption can be made wdtiiout executing any 
document and no particular kind of evidenc:e is neces- 
sary to estaiilish it. liut when the only evidence addur- 
ed in support of such an adoption is oral, it requires to 
be examined with particular care and in the light of 
probabilities and must lie found to be tree from suspi- 
i:ion and suppression of mateiiais, before it can be acted 
iijion, the iiece.ssity of sueh clear and satisfactoiy 
evidence as w'ill remove all suspicion of fraud and dispel 
all doubt a> to its truth is all the greater in the absence 
of a contemporaneous recoicl either in a deed of adop- 
tion or in entries of exper^ses in the family accounts. 
A.I.K. 1931 l\ C. S4, Kel. on. (tVort and Dfiarde, f J,) 
Kami.a Prasad Murli Manohak. 13 Pat. 650 -- 
7 RP. 190 -152 I.C. 446 -16 Pat.L.T. 715 = A.I.R. 
1934 Pat. 398. 

Proof. 

Ad opt I >' 11 — Proof . 

Where 111 answfci to a claim by a Hindu widow to 
recover her deceased husliand s estate, the defendant 
relies on Ins adoption by the deceased, the adoption 
must be established by clear and satisfactory evidence 
free fioni all suspicion of fraud and so consistent and 
probable as to leave nooic;.sion for doubt of its truth. 
The necessity for evidence of this unimpeachable charac- 
ter IS all the greater in the absence of any contemporane- 
ous record of the adoption eitiier in a deed of adoption 
or by entiies in family accounts which ought to have 
lieen forthcoming. 44 Cal. 201 (P. C.), Kef. to, 

{Sir John IVallis.) PaDMALAV ACHARIYA v. 
FaKIRA Dkbya 36C.W.N. 466 = 63 C.L.J. 292=1. 
R 1931 P.C. 150 = 131 I.C. 768 = 33 Bom.L.R. 904 = 
12 Pat.L.T. 663 = 33L W. 477-8 O.W.N. 700 = 1931 
M.WN. 561-A.I.R. 1931 P.p. 84 = 60 M.L.J. 619 
(P.C.). 


HINDU LAW— Adoption— Right to give in. 

— -Adoption — Proof — Entries tn books maintained 
under rules of Education Department. 

The entries on the conduct book maintained by 
primary school authorities, entries in application forms 
lor admission in High School, and monthly progress 
reports, all admittedly maintained under the rules of 
the Education Department are relevant as evidence of 
the conduct of the parties proving or disproving the fact 
of adoption. 4 I.C. 1045, Kef. (Suohedar and Pollock,, 
A.J.Cs,) Mt. Chunnibai Gikdhaki I.al. 39 
N.L.R. 62 = 150 I.C. 1007 = 7 R N. 33=16 N.L.J. 
319 -A.I.R. 1934 Nag. 1. 

•-Adoption — Proof — Lapse of time — F.ffect. 

Wheie an alleged adoption was quc«^tioncfl after an 
interval of mere than fifty-live years. 

Ilehf the onus lies on the plaintiff to disprove the 
adoption and although the defendant was bound to 
prove his title as adopted son, every allowance for the 
abseni e of evidence to prove such fact must ! e favoura- 
blv entertainetl (Cm ^enveu and Cornish, J /.) KaMA- 
KKISHNA PJLI.AI V. TlKUNAKAYANA PlI.LAI. 55 
Mad. 40 = 1932 M.W.N. 31 = 35 L. W. 73 = LR, 1932 
Mad. 767 = 139 I.C. 684=A.I.R. 1932 Mad. 198 = 62 
M.L.J. 116. 

■■■■" " '^Adoption — Proof — On ns — A d m issio ns. 

The onus of proving an adoption is iniliaby on the 
party a'-serting it but pi oof of admissions by the opposite 
paity shifts the onus on the principle that what a part}' 
himself admits to be true may leasonably be presumed 
to be true and until the presumption is rebutted, the fact 
admitted mu'*! be taken to be e.ctablished. (Laks/ifnana 
Pao.J,) PICHA PILI.AI r. KaTHAPERUMAI. PlLI.AI. 

6 R. M. 566 = 148 I.C. 1073 = 1934 M.W.N. 594 
39 L.W. 518 - A.I.R. 1934 Mad. 356 

Qualification of adopter. 

Adoption — Qualification of adopter, 

A peison cannot adopt unless he is married. (Qppen 
hcim,SM.) MAHK.SH BHARTI V, JM-.RSHADI LAL. 

14 L.R. 438 (Rev J 17 R.D. 582. 

Rights of adopted sou. 

Adoption — Pi^i^his of adopted som — Adoption by 

luidoTcer — Right of adoptee to inherit the estate of his 
adoptive mothers father. 

The adopted son of a Hindu, whose only wife had 
died before his adoption, becomes the ''on of that wife, 
entitled to inherit her father’.s propel ly. 49 Mad. 941, 
Affirm. fCase-ltiw’ reviewed.) (Ramesam , Anantaknshna 
Aiyar and Cornish, J J.) SOUNTHARAPANDIAN 

Aiyangar V. Periaveeru Thkvan. 66 Mad. 759 
= 6 I.R. (Mad.) 88 (2) = 145I.O. 534 (2) = 1933M. 
W.N. 1061 = 38 L.W. 45 = A.I.R. 1933 Mad. 550 = 
65 M.L.J. 68 (F.B.). 

Ado[)tiori — Rights of adopted .son — Properties to 

be taken by adopted son after wddow — Interest of adopt- 
ed son — Ve.sted interest— Relinquishment of by him — 
Validity. See HINDU LAW— WILL— VESTED INTER- 
EST. 59 Cal. 869. 

Adoption — Rights of adopted son — Surrender by 

widow prior to adoption — Gift by widow jointly with 
next reversioner to stranger — Validity. See HINDU 
LAW— Widow-Surrender. 58 Bom. 521. 

Right to give in. 

. , .. ^Adoption — Right to give in — Delegation of — 

I Permissibility. 

The father or in his absence the mother of the boy 
and no other persofc po.ssesses the legal right of giving 
him in adoption. The expression “giving in adoption*’^ 
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HINDU LAW— Adoption— "Eight to make. 

only means “decision to give in adoption” by the exer- 
cise of the discretion of accepting the proposal of the 
adoptive father to give the boy in adoption to him. The 
performance of the formal act of physical delivery of 
the boy may be delegated by his parents to suitable per- 
sons but not the 'power of decision to give away the 
boy in adoption. (^Subhedar and Pollock^ A./.Cs.') 
Mt. Chunnibai V . Girdharilal. 30 N.L.R. 62 
-150 LC. 1007=7 B.N. 33=16 N.L J. 319=A.I.E. 
1934 Nag. 1. 

Adoption — Right to give in — Widoio — Only son. 

A Hindu widow can before her re-marriage give her 
only son in adoption. The fact that her husband’s 
consent was not procured for such giving does not 
matter. 30 C. 965 and 20 N.L K. 57, Ref. {Staples^ A. 
/.C.) Bahore V . Lookain. 28 N.L.R. 52-I.R. 
1932 Nag. 49-137 I.C. 94-A.I.R. 1932 Nag. 69. 

^ Right to make. 

Adoption — Ri^ht to make — Grandmother site- 

oeedtntt to grandson — Adoption to hitshand. 

Where a Hindu died leaving a widow and a son. and 
that son died leaving a son who died subsequently and 
thereupon the widow’ pui ported to adopt a son to her 
husband, 

Held, that the adoption was invalid. (^Rangnekar 
and Broomfield, JJ.) }*AN1)URANG HANMANTR.AO 

Vesubai. 6I.R. (Bom.) 118=145 I.C. 769-35 
Bom.L.E. 775-A.IR. 1933 Bom. 355. 

Adoption — Right to make — Mother — Estate vest- 
ing on soil's death in daughtei -indaiv — Consent of 
dan ghte rail-law, i mmaterial . 

Where a Hindu dies leaving a widow and a son, and 
that son himself dies leaving a natural born or adopted 
^on or leaving no son but his own w’idow’ to continue the 
line by means of adoption, the power of the former 
w'idow’ is extinguished and can never afterwards be 
levived, even if the sem’s wddow’ I’onsents to the adoption. 
The third exception to the general rule stated in 
Payipa's case (23 Bom. 327) is correct: “When the 
adoption takes place with the full a.ssent of the party, in 
whom the estate has vested by inheiitance, the ailoption 
is validated by such content.” But that principle is 
applicable only wdiere that po\^er is still there without 
any occasion for its exercise. If, however, the power 
has been once extinguished, it is gone for ever and 
cannot be validated by the consent of any body. 26 
Bom. 526(F.JL), Foil. {Beaumont, C.J. and Murphy, 
/.) Sangangauda V. Hanmant Gauda, 55 Bom. 
699 = 136 I.C. 600 = I.B. 1932 Bom. 196-= 33 Bom L. 
R. 1225 = A.I.R. 1932 Bom. 8. 

[F. 57 B. 1 (10, 36, 38.)] 

'Adoption — Right to make — Nihang Gosains, 

A Nihang Gosain cannot make a valid adoption. 
{Oppenheim, S.Mf) MahESH BHaRTI v, BERSHADI 

Lal. 14 L.R 438 (Rev.) = 17 R.D. 582. 

Adoption — Right to make — Person with leper 

sons. 

The main purpose of adoption is the due performance 
of obsequial ceremonies and the oblations of food and 
water given in sraddhas and such other rites for the 
benefit of the adopter’s soul and the perpetuation of his 
lineage. If the existence of a son incompetent to per- 
form such religious ceremonies and sacrifices is treated 
as a bar to an adoption, one of the afoiesaid main pur- 
poses which necessitate an adoption becomes frustrated. 
Capacity to inherit and capacity to perform obsequial 
ceremonies are not the same thing and a person who is 
excluded from inheritance as disqualified heir may 
nevertheless be competent to perfoihi obsequial cere- 
monies and the existence of such a son may be held to 

0. D.— II— 38 


HINDU LAW— Adoption— Validity of. 

be a bar to an adoption by. the father. But the exist- 
ence of a son who is not only disqualified for inheiitance 
but also incompetent to perform the aforesaid cere- 
monies should he deemed to bear only the semblance of 
a son and is no bar to an adoption by the father, w’ho 
can very well be tieated as sonless for the purpose of 
making an adoption. So the father of two sons who 
w'ere alfiicted w ith a virulent and loathsome form of 
ulcerous leprosy is competent to atlopt. Texts reviewed. 
46 Bom. 455, Diss. {Sundaram Chetty, J NAGAM- 
MAL V. Sankarappa Naidu. 54 Mad. 676 - I.R. 
1931 Mad. 473 = 131 I.C. 9 = 1931 M.W.N. 501 = 33 
L.W. 269-A.I.R. 1931 Mad. 264 = 61 M.L.J. 19. 

Setting aside. 

Adoption — Setting aude — Effect of —Endowment 

created by adopted son. 

Where an adoption is proved to be invalid, a deed of 
endow'ment executed by the adopted son dedicating.' pro- 
perty to an idol is also invalid. {Kulwant Sahay and 
Khaja Mohammad Noor, //.) RaDHA MadHAB JlU 
! Thakur z^. Rajendka Pra.sad Bose. 12 Pat. 727 
= 149 I C. 809 - 6 R.P. 652 = 14 Pat.L.T. 258 - A.I. 
R. 1933 Pat. 250. 

Validity of. 

See alto ADOPTION — Widow. 

Adoption — Validity of — Adoption of boy after 

U panayanam — T el ngu Di stru ts. 

It is not illegal among Brahmins of the Andhra 
country to adopt a boy after his CJ panayanam, where he 
IS of the same gotrain. (The decision in 9 M. 148 is not 
confined to I'amil Districts.) {Krishnan Paiidalai, /.) 
Kamayya Bhukta V. China wSooranna. 148 I.C. 
488 = 6 R.M. 494-1933 M.W.N 149 (2)- 39 L.W. 
68=A.I.R. 1934 Mad. 48 = 66 M.L.J. 37. 

Adoption — Validity of — Adoption of daughter s 

son — Custom — Deshastha Smarthas in Dharwai . 

Under the general Hindu Law, the adoption of a 
daughtei’s son is invalid, unless sanctioned by custom. 
There is a custom amongst the Deshastha Smartha 
Biahminsin Dharwar District by which such an adop- 
tion is recognized as valid. {Beaumont , C.J, and Baker, 
J.) Sundrahai Hanmantrao 71. Hanmant 
Gurunath. 56 Bom. 298 = I.R. 1932 Bom. 682 = 
140 I.C. 236 = 34 Bom.L.R. 802-A.I.B. 1932 Bom. 
398. 

— 'Adoption — Validity of — Estate governed by 
lineal primogeniture — Only son adopted away — Estate 
inhefited by third party — Right of mother to adopt 
another boy. 

The holder of an impartible talukdari estate governed 
by the custom of lineal primogeniture was adopted into 
another family and the estate passed to his paternal 
cousin as the nearest heir. His mother thereafter pur- 
ported to adopt a boy to her husband. 

Held, that the mother could not adopt a son to her 
husband as he was not the last full ow’ner, and that the 
adoption was also invalid as it had the effect of divest- 
ing the estate ve.sted in a third person and not in herself. 
{Patkar and Barlee, JJ.) BaI KESARBA v. SHIV- 
SANGi. 66 Bom. 619 = 142 I.C. 263 = I.B. 1933 
Bom. 197 = 34 Bom.L.R. 1332 = A.I.R. 1932 Bom. 
654. 

[Reversed. 62 I.A. 161 — 59 Bom. 360 = 68 M.L.J. 
340 (P.C.) or 701. R. 57 Bom. 74 (80).] 

— ■ Adoption — Validity of — Lameness of adopted boy 

— Sudras, 

Per Curiam . — There is considerable doubt as to what 
degree of lameness is a, bar to adoption even among 
the higher castes and whether it is a bar at all among 
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HINDU LAW-Adoptlon-Valiaity of. 

Sudras. Validity of adoption cannot be challenged on 
such ground. S, J/.) BhaGWAN ». 

JANGALIA. 16 R.D. 247. 

-Adoption — Validity of —Plurality of adoptions 

(Cochin State;. 20 Coch. L R. 456-142 I.O. 771 

(r.B.). 

Adoption — Validity c'f — Sanction of Goveinment 

not nfcce‘'Sary (Cochin State). 20 Cocb. L.R. 466 — 
142 I.C. 771 (F.B.). 

What constitutes. 

— oplt on — JVhat consU tutes. 

It is the act of adoption and not the adoption deed 
that confers the status of an adopted son. {Beaumont, 
CJ. and Baker ^ J,) ViSHVANATH v, KALIBAI. 55 

Bom. 103 = I.B. 1931 Bom. 117 = 128 I.O. 901 = 32 
Bom.L.B. 1385 = A.I.R. 1931 Bom. 105. 

Adoption— Widow. 

See also ADOPTION— RIGHT TO MAKE. 

assent of Sapindas. 

Authority. 

nOMBAY .SCHOOL. 

CAPACITY TO TAKE. 

Duty to adopt. 

Motive. 

Power to adopt. 

Right to give in. Sec Hindu f.aw— Adoption 
—Right to give in. 

Validity. 

Assent of Sapindas. 

Ad opt i on — Wi dow — A fsent of sapindas — Bona 

fides — Presumption, 

When assent necessary to make an adoption valid is 
given by a person who is competent to give it, the pre- 
sumption is that it was given bona fide. Where corrupt 
motive is alleged with regard to the action of one giving 
such assent, the question to be considered is : Is there 
any basks in a particular case for inferring that such 
person was actuated by any corrupt or improper motives 
in the gi /ing of his assent ? If his assent was procured 
by payment of any money consideration to him, it would 
certainly be tainted with corruption, liut where no 
such suggestion has been made, the mere fact that in 
giving the assent to the adoption, his son would be 
benefited, cannot be twisted for the purpose of showing 
that the motive for giving the consent is an improper 
one. {Sundnram Che tty and Pandr an Rao, //.) 
SOLAIAtALAI KONE SOKKAMMAL. 163 1.0.1049 
-7 R.M 397-40 L.W. 559 = A.I.R. 1934 Mad, 567 
= 67 M.L.J. 618. 

'■Adoption— Widow — Assent of sapindas — Duty of 

sapindas tn accordinyt or rcfunny^ — Capricious refusal 
by one — Adoption in disie^ard of- — Validity — Consent 
of sapinda whose sou is aiopted — Sufficiency, 

In giving oi withholding their consent to a proposed 
adoption by a Hindu wido^^, it is the duty of the 
sapindas, who are to be legaided as a family council, 
the natural guardians of the widow and the protectors 
of her interests, to form an lione-^t and intelligent judg- 
ment on the advisability or otheiwise of the proposed 
adoption in and with reference to, the widow’s branch 
of the family. Where one of two sapindas, whose 
consent is sought, refused to consent to the adoption, 
being actuated by purely personal motives, his <liss.ent 
may be disregarded ; and if the only other sapinda in 
the same degree accords a bona fide con.sent, the adop- 
tion made with such consent is valid. The mere fact 
that the proposed adoptee happe^as to be a son of the 
consenting sapinda is no ground for holding that he is 


HINDU LAW— Adoption— Widow. 

disqualified from asserting to the adoption. {Sir 
George Lowndes.) KRISHNAYYA KaO v. SURYA RAO 
Bahadur Gar u. 167 I.O. 881 = 37 Bom. L.R. 852 
--1935 0.W.N 1055-8 R.P.C. 53 = 42 L W. 267 = 
40 C.W.N. 1 = 1935 M. W.N. 1216 = A.I.R. 1936 P.C. 
190 = 69 M.L.J. 388 (P.C.). 

"" •^•—‘Adoption — Widow — Assent of sapindas — Exer- 
cise of discretion . 

Wheie not only did the nearest reversioner give his 
consent to the adoption w^hen sought for by the widow”, 
but the opinion of the near relations including some of 
the dayadis also was taken. 

Held^ that in giving the assent there W’as conscious 
exercise of discretion by the nearest reversioner. 
{Sundaram Chetty and Pandt ang Rao, J / .) SOLAI- 
MALAI KONK V. SOKKAMMAL. 153 I.O. 1049 = 7 R. 
M. 397 = 40 L.W. 559 = A.I.R. 1934 Mad. 567 = 67 

M. L J. 618. 

Adoption — Widow — Assent of sapindas — Forma- 
lities for obtaining. 

A letter sent by a Hindu widow to her husband’s 
sapinda stating that she was anxious to adopt a .son to 
her late husband and that she intended to adopt a 
particular person (nameil in that letter) and requesting 
the sapinda’s permission to the said adoption is a 
sufficient compliance with the requirements of the 
Madras Law. {Sir George Lawndesf) KriSHNaYYA 
RAO 7>, SlJRYA RAO BAHADUR GaRU. 167 I.O. 881 
= 37 Bom.L.R. 852 = 1936 O.W.N. 1066=8 R.P.O. 
53 = 40 0. W N. 1 = 1936 M. W N. 1216 = 42 L W. 267 
= A.I.R. 1935 P.O. 190 = 69 M.L.J 388 (P.O.). 

Adoption— Widow — Assent of sapindas— Form 

and sufficiency of. 20 Ooch. L.R. 456= 142 I.O. 771 
(F.B.). 

• Adopt i on — Wt dow — Assent of sapi nd as — II us- 

band's daughter by predeceased wife ^if need he consulted . 

Where a Hindu widow desires to make an adoption 
it is obligatory on her to consult the nearest sapindas, 
but if their consent is capriciously withheld, it is not 
necessary that a family council should be held to 
consider the propriety of the adoption, or that the rever- 
sioners should be consulted in the order of the degree of 
relationship to the dec eated husband or even that all 
the leversioners should be consulted. All that is neces- 
sary is that there should be such evidence of consent as 
would showMhat the w’idow” in making the adoption was 
not acting improperly oi capriciously or from a corrupt 
motive. If she is able to show that there w”as a pre- 
ponderance of opinion among the reversioners in favour 
of the adoption she must be taken to have done all that 
is required umler the law’ to make the adoption valid. 
A widow making an adoption to her deceased husband 
is not bound to consult her husband’s daughter by a 
predeceased wife. {Madharan Natr and Jackson, JJ.) 
Brahma Sastki 7/ sumjtramma. 57 Mad. 411 = 
151 I.O. 200 = 7 R.M 98 = 39 L.W. 133=1934 M.W. 

N. 127- A.I.R. 1934 Mad. 191 = 66 M.L J. 677. 

" " ‘Adoption — Widow — Assent of Sapindas — Minor 
Sapi nda — / f consent n eccssa ry . 

A minor is incapable of forming a judgment in a 
matter, w here conscious discretion is \o be exercised, 
and therefore his consent to an adoption need not be 
sought for, though he is a sapinda whose assent would 
be requisite if he were a major. {Sundaram C hefty and 
Pandrang Rao, J J.) SOLAIMALAI KONKzl SOKKAM- 
MAL. 163I.C. 1049--=7RM. 397 = 40 L.W. 669 = 
A.I.R. 1934 Mad. 667 = 67 M L.J. 618. 

Adoption — Widozv — Assent of sapindas — Nature 

and sufficiency o)' — Intention to divide the estate- - 
Effect on adoption. 
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HINDXT LAW— Adoption -Widow. 

In support of an adoption by a Hindu ^\idow it was 
alleged that her husband shortly before his death called 
his agnates together, and pointing out that his wife who 
was pregnant might give birth to girl, asked them to he 
so kind, if one of them should be blessed with a son to 
give that boy in adoption so that his line may be per- 
petuated. Twenty years after the death of her husband, 
the agnates executed a deed of authority and in pursu- 
ance of that the widow adopted a boy. At the time of 
adoption, there was living a son born to the daughter 
of the deceased by his fiist wife. At the time of the 
adoption, the ancestral estate amounted to nearly 5l 
acres, but within seven years of that, when the 
adoptee became of age there were left only 7 acres, the 
rest having been alienated to the natural father and 
other relations of the adoptee. 

Held, that apart from the incredibility of the story 
recited in the deed of authority to adopt, the motives of 
the parties were corrupt and capricious, that the adop- 
tion was really intended to enable the widow to dispose 
of the property and that it was therefore invalid. 
(^Stone and Pandrang Roiv^ J/.) MaNGAMMA v, 
Kamanamma. 42 L.W. 805 = 69 M.L.J. 602. 

Adopti on — Wt dow — Assent of sapi ndas — \ot 

given bona fide — Validity of adoption. 

An adoption made by a widow’ with the authority of 
the gnatis whose authority is not given bona fide for the 
purpose of getting a boy adopted to the deceased so 
that there might be some one to perform the ceremonies 
for the deceased and protect the inheritance, but simply 
to enable the widow to divide her deceased husband’s 
property amongst various relations, is invalid, because 
the motives of the parties are corrupt and capricious. 
{Stone and Pandrang Poro, //.) MaNGAMMA 7f. 
Kamanamma. 42 L.W. 805 ^ 69 M.L.J. 602. 

" Adoption — U^idow — Assent of saptndas — Refusal 

based on selfish motives. 

The refusal of the reversioner to consent to the adop- 
tion on the ground that his own reversionary interest In 
the property of the deceased would be prejudiced is 
improper and may be disregarded. 2 M. 270; 59 M. 77, 
A.I.K. 1927 M. 733, Ref. {Knshnan Pandalai, /,) 
Kamayya Bhukta V. China Sookanna. 148 I C. 
488-6 RM. 494=1933 M.W.N, 149 C2)- 39 L.W. 
68-A.I.R. 1934 Mad. 48 = 66 M.L J. 37. 

Ad option — IVt dow — Assent of sapi ndas — Refu- 
sal of consent by neared sopindas for improper reasons — 
Consent of next saptndas — Suffictency of. 

Where the consent of the nearest sapindas is refused 
for corrupt and improper reasons, the consent of the 
agnates next in order is suflicient for an adoption by 
the widow. {C ur genven and Sun da i am Chetty. J J.) 
Ramanuja Charyulu tj. Narasamma. 1933 M. 
W.N. 1118. 

Adoption — Widcnv — Assent of sapi ndas — Specifi- 
cation of boy to be adopted. 

Where a Hindu widow applied for the consent of her 
husband’s nearest gnati for her making an adoption and 
he consented to her adopting *’any boy whom she may 
like either from among agnates or from sagotrajas for 
performance of religious rites 

Held^ that the authority was not invalid as being too 
general. {Madhavan Nair and Jackson., J J.) KraHMA 
Sastri 7L Sumitramma. 57 Mad. 411=151 10. 
200 = 7 R M. 98 = 39 L.W. 133 = 1934 M. W.N. 127 = 
A.I.R. 1934 Mad. 191 = 66 M.L.J. 577. 

'Adoption — Widow — Assent of saptndas — Nearest 

sapinda — Suffictency. 

For purpose of adoption, the coii^ent of the nearest 
sapinda, even if he be one, is suflicient. {Snndaram 
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Chetty and Pandrang Rao, JJ.) SOLAIMALAl KONE 
Z/. SOKKAMMAL. 153 I.C. 1049 = 7 R.M. 397=40 L. 
W. 659 = A.I R. 1934 Mad. 667 = 67 M.L.J. 618. 

— ■ -Adopti on — Widow — Assent of saptndas — T o he 
independent. 

In order th.at the consent of the sapindas may enable 
a w’idow to adopt a son to lier husband, it must be an 
independent consent, given in the exercise of a judgment 
uninfluenced by extraneous condderations; in particu- 
lar, if that judgment is affected by a belief that the hus- 
band has himself given an .luthority to adopt, a con- 
sent so procured will not be independent and w’ill not 
avail to render valid an adoption made in pursuance of 
it. 26 M. 627 and 30 M. 50(P.C.) Rel.on. {Curgenven 
and Sundaram Chetty, JJ.) KamaNUJA CHARYUDU 

V. Narasamma. 1933M.W.N. 1118. 

Authority. 

— - Adoption — Wido7v — Authority — Const ruction 
of — Boy to be chosen by executors— Boy approiied by only 
one of four executors — Adoption of — Validity of. 

Where a will provided that “after my death the 
aforesaid executors (four in number) shall be competent 
to choose a boy from a goori family in the brotherhood 
and have him adopted bv my wife on my behalf”, and 
the widow adopted a boy with the approval of only one 
of tlie executors, 

//t’A/, that the adoption was invalid, all the executors 
not having joined in the chice. 39 Bom. 441 (P.C.), 
Dist.; 27 Cal. 996, Ref. {flarrisuu and Addison. //.) 
Baij Nath v. RAri'AN Lal. 14 Lah. 346 = I.R. 1933 
Lah. 77 = 141 I.C. 196 = 33 P.L.R. 1028=A.I.R. 
1933 Lah. 70. 

Adoption — WidoTV — Authority — Construction — 

Prohibition against Khandan — Effect of. 

A will which authorized a wiclow of the testator to 
adopt contained a prohibition against the adoption of 
“any son of the relations of her family” {Khanda- 
nirishtadafufi). He gave express directions to give a 
preference in adoption, to his own brother’s son. She 
adopted her brother's daughter’s son. 

I/eld that the w'ord Khandan w’as used by the 
te'.tator in a general sense as applying to blood relations 
I of the ladies named that the boy adopted fell within the 
j prohibited clause and that the atloption w’as invalid, 
j The view’ of the High Court that in the case of a 
j Hindu his ^khandan' consists of his lineal ascen- 
j dants and descendants and his collaterals in the male 
I line, and that sifters and daughters after maniage are 
! transplanted from the family and acquired the lineage 
or gotra of their husbands ami the adopted son is not a 
: ^ khandaninshtadar' of the widow*, w'as disaproved 
I as the effect of such a construction would be to 
' prohibit the adoption of agnates of the testator’s own 
I family. {Lord Thankerton.) KaLAWATI DKVI v. 
I Dharam Prakash. 60 I.A. 90 = 55 All. 78 = I.R. 
I 1933 P.C. 41 = 142 LO. 1 = 1933 A.L. J. 260 = 1933 M. 
; W.N. 276 = 37C.W.N. 485 = 36 Bom L R. 487-67 
] C.L.J. 237=37 L.W. 534 = A.I.R. 1933 P.C. 71 = 64 
I M.L.J. 427 (P.C.). 

•Adoption — Widow — Auihoi i ty-~ Mad ra ? Presi - 
deucy — Implied authority to adopt — When to he 
. inferred. 

Under the Mitakshara Law* prevalent in the Presidency 
of Madras, the authority to adopt conferred on a widow 
j need not be express. It may lie implied. But to imply 
: such authority wherever it is desirable or to infer an 
I authority always from the fact of a prior adoption is 
! not permi.ssible. No , such authorjty can be implied 
* from circumstances showing that the husband would 
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have given such authority if he considered all the 
contingencies that might arise. It cannot be laid down 
as a rule of law that whenever a husband adopts a son 
and afterwards the boy dies, his widow has implied 
authority to adopt another boy. (^Raviesam and Stone, 
//.) NAVANKETHAKKISHNA MAKUDAPPA THEVAR I 
V, COLLEC'tOR OF TjnNEVLLLV. 160 I.C. 647 - = 8 E. I 
M. 674- 1935 M.W.N. 1001- 42L.W. 876 = A.I.R. I 
1935 Mad. 1017 - 69 M.L J. 632. j 

Adoption— tl'idoiO~Ani/ionty — Rower to adopt 

— Construction, 

The first plaintiff’s husband left a will by w'hich he j 
authorised his wife to adopt a boy “whom my wife and 
mother may acting togethei select. *''' ’’ * If 

they disagree, they shall take each a half of my entire 
properties absolutely." 

Held, the authoiity should be ‘strictly puisued, the 
(onsent ui permission of the mother was a condition 
precedent to the exercise of the wife’s power of adoption 
and the adoption made by tin* wile against the will and 
without the permission of the mother W'as invalid, i he 
contingency of disagieemenl occmred as s(»on as the 
adoption was made and the vesting clause came into 
operation at that moment and therefore the alienations 
made by the mother of her share of the puipcities sub- 
sequent to the adoption w'ere valid and could not be 
aside by the first plaintiff. .59 M.L.J. 615 Foil.; 

59M.T.J621 (P.C.) Kef. [Sundaiam Chctty, /.) 
jANAKIRAAtAYYA m V^LN KATALAKSHMAMMA. 1931 
M.W.N- 473. 

Adoption — IVidtrw — Anthoi ity — Will e xpressly 

refusing — I f amounts to implied pro/itlntion of adoption 
after testator^ death — Botnhay School. 

A testator gave all his pioperties for charity if he 
should have no issue born of his bo<ly (which event 
happened). “For that reason,” he continued, “I am 
not gc)ing to adopt a son. I am not going to give autho- 
lity t<j make an adoption to my wife or anybody else.” 
Aftei his death, his wife ad(3pte(l a son who claimed to 
saccec 3 d t(j the watan piopeity w'hieh the testator was 
not eoinpetent to dispose. 

Htld, that the will only stated testatoi’s intention not 
to adopt or authon/e adoption, that it could not be 
construed as an implied prohibition against an adoption 
which would not pi event his dispositions in favour of 
charity fiom taking effect, and that the adoption made 
alter his death (which in Konibay, lequires no authority) 
was valid as regards W'atan propeity. (^Beaumont. C. J. 
and Broomfield, J.) VlTHAGOUDA IJNGAPPA v. 
Secretary of State. I.R. 1932 Bom. 585 = 140 
I.C. 242 = 34 Bom L R. 818 - A.I.R. 1932 Bom. 442. 

Bombay School. 

See also WIDOW— AUTHORITY. 

• - '■ ' “ Adoption — Widoiv — Bombay School — Assent of 
saptndas — If neies .a i y. 

Under the law of adoption as prevalent in the 
Bombay Piesidency and (lujrat, consent of lioth the 
husband and the kinsmen is dispensed with A9 C. 1, 
Kef. {Wort and Fazl Ah, //.) JlWAN BeaS v. Mt. 
IndraKuar. 161 I.C. 699 7 R.P. 117 = A.I.R. 
1934 Pat. 260. 

Adoption — Wido7ti — Bombay School — Assent of 

sapindes not necessary. 

In the Mahiatta country of the Bombay Presidency, 
where the authority of the Mayukha i.s predominant, a 
Hindu widow may, though not expressly authorized by 
her husband, and whether he was at the time of hi.s 
death separate or joint, adopt a son to him without the 
consent of his kinsn^n or survivir\g coparceners. 6 Bom. 
498 and 50 Bom. 468, Overr.; 5 Bom. H. C. A. C. 
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181 and 49 Cal. 1 Foil. ; 12 M. I. A. 397 and 1 Mad. 69, 
Dist. (^Sir Dtnshah Mulla.') Bhimabai v. GuRU- 
NATHGOUDa. 60 I. a. 25=57 Bom. 167 = 37 L.W. 
81 = 1933 M.W.N. 1 = 56 O L.J. 542=35 Bom L.R. 
200 = 1933 A.L.J. 363 = I.R 1933 P.C. 1 = 141 I.C. 9 
-37C.W.N.210=10 0.W.N. 27=A.I.R. 1933 P.C. 
1 = 64M.L.J. 34CP.C.) 

[Rel 35 Bom. L.K. 775 (779). D. 1934 N. 183 (1).] 

Adoption — Widow — Bombay School — Extinction 

of coparcenery — Subsequent adoption by widow. 

An adoption by the widow of a copaicener, to be 
valid must be made during the subsistence of the copar- 
i cenery. If she ad{jpts after the extinction of the 
! coparceneiy. /. i’., after the death of the last surviving 
i Coparcener, when the estate devolves by inheritance 
from him upon his heiis, the adoption is not valid. 14 
Bom. 463, Kef. {Sir Dtnshah Mulla?) BHIMABAI v. 
Gurunathgouda. 60 I a. 25=57 Bom 157 = 37 
L.W. 81=1933 M.W.N. 1 = 56 C.L.J. 642 = 35 Bom. 
LR. 200=1933 A.L.J. 363=I.R. 1933 P C. 1 = 141 
I.O. 9 = 37C.W.N. 210 = 10 O.W.N. 27 = A.I.R. 1933 
P C. 1 = 64M.L J. 34 (P.O.). 

Adoption — Wido 70 — Bombay School — Motive, if 

material — Consent of kinsmen — Necessity — Jhvcsting of 
estate already vested. 

K widow' in the Bombay Presidency may adopt a son 
to her deceased husband, although by so doing she 
j would defeat an estate other than her own. Her power 
of adoption does not depend on the questic>n of vesting 
or divesting of the estate. The purpose of an adoption 
lieing to secure the cmitinuance of the line, a widow in 
whom the estate is not vested can make a valid adoption 
' to her husband, when the natuial son has left no son to 
I continue the line nor a widow’ capable of adopting. A 
I widow who has no authority from her husband may 
I adopt a son to him without the consent of his kinsmen 
I the validit 3 ' of an adoption cannot lie impugned on the 
I ground that she acted fiom an impropei motive and not 
I with a view to confer spiritual lienefit upon her husband. 

I Tier discretion is unfettered and her choice unrestricted. 

' {Sir Shadi Lai?) VlJAYSlNG)! CHHATRASINGJI 7'. 

' Shivasangh Bhimsangji 62 I.A. 161=59 Bom. 
360-39 C.W.N. 682=1935 A L. J. 690 = 61 C.L.J. 
336 = 7 R.P.C. 207 = 37 Bom.L.R. 562 = 42 L.W. 1 = 
1935 A. W.R. 843 = 1935 O.W.N. 646 = 155 I.C. 493 = 
1935 M.W.N. 634 = A.I.R. 1936 P C. 95 -68 M.L.J. 
701 (P.C.). 

Adoption — Widow — Bombay School — Perwer to 

adopt. 

Under the J?ombay School of Hindu Law’, a wadow’ 
basin herself power to adopt subject only to such res- 
i triction if any as may have been imposed upon her by 
hei husband. (^Str George Loivndes?) JAGANNATH 

Kao Dani v. Kambharo'^a. 60 I.A. 49 = 29 N L.R. 
94 = 1 R. 1933 P.C. 24 = 141 IC. 520 (2) = 37 C.W N. 
321=1933 MWN. 117 = 16 N.L.J. 50 = 36 Bom.L. 
R. 230 = 37L.W. 349 = 67 C.L.J. 61 = 1933 A.L J. 
486 = A.I.B. 1933 P.C. 33= 64 M.L.J. 142 (P.C.). 

Adoption — Wid'.w — Bombay School — Power to 

adopt — Power of — Authority of husband. 

A widow of a Hindu governed by the Bombay School 
can make a valid adoption to her husband without the 
express authority of her husband. A wife is governed 
by her husband’s law. {.Niyof^i and Staples, A. J. Cs?) 
Bhimrao r/. Punjab Kao. 168 1.0.1042=8 R.N. 
106 = 18 N.L.J. 1. 

■ 'Adoption — Widow — Bombay School — Rule that 

adoption should only he made to the last male'holder , 
With reference t6 the rule that an adoption can only 
be made to the last male owner, there is a difference in 



601 


CIVIL, CRIMINAL AND REVENUE. 


602 


HINDU LAW-- Adoption— Widow. 

the Bombay Presidency between the power of adoption 
by a widow in a joint family and that by a widow of a 
separated member or a person who is not a member of a 
joint family. The rale does not apply to co parcenary 
property, as a widow in a joint family can adopt with 
the authority of her husband till the joint family 
subsists and before the death of the last surviving co- 
parcener leaving a widow to continue the line by adop- 
tion. In the case of a separated member, the rule that 
an adoption can be made to the last male-holder is 
modified so as to allow adoption by a mother succeeding 
as heir to her son who died without leaving any heir 
except herself or an adoption by a grandmother where 
the estate has passed directly from her husband to her 
grandson and has devolved on her diiectly from the 
grandson without the intervention of any other heir. 
The rule has been applied even in cases where the 
adopting widow has got the estate vested in her by inher- 
itance as in the case of a grandmother, when the estate 
has not gone directly from her husband to the grandson 
and come back directly to her or a step-mother or a 
widow’ of a gotraja sapinda but the adoption w’as held 
invalid on the ground that the power ot adoption came 
to an end and became incapable of being revived. The 
question in each ( ase is whether the power of ad<iption 
is in abeyance or meiely suspended or is at an end and 
has become incapable of being revived. 22 B. 551 
(F.B.); 23 B. 327; 28 Bom.b.K. 1188; ibtd. 1254; ibid. 
1446; 30 Bom. L.R. 859; 19 B. 331: 44 H. 2^7, 48 B. 
559; .26 B. 526; 52 B. 393; 32 B. 499, 33 Bom.L.R. 
1225, Ref. i^Patkar and Tyabjj^ / SfiivAPPA 
Kudrappa 7/. Rudrava Chanbas\ppa. 57 Bom. 
1-142 I C. 164=- 1 R. 1933 Bom. 181-34 Bom.L.B. 
539-A.I.R. 1932 Bom. 410. 

Capacity to take. 

“‘Adoption — Widow — Capacity to take — Widow 

being minor — Requisites of valid adoption. 

The primary requisite for the validity of an adoption 
by a minor widow is tliat she is of an age to comprehend 
the nature of the adoption as to its spiritual import and 
as to its effect on her civil rights, and her act is the 
result of a deliberate choi''e based upon complete infor- 
mation respecting her rights and the disinterested advice 
of her elders. Neithei the spiritual benefit nor the 
legal rights and obligation can dow from an adoption 
unless there is gift and acceptance. Among all classes, 
55 ift and acceptance are indispensable to the Validity of 
the adoption. The essence of the adoption lies in the 
i^ecular act of giving and receiving; if so, the adoption 
must be judged in the light of those legal consideiations, 
which arise in case of any secular form of gift. Accept- 
ance of the gift of a person inviolves the surrender 
of civil rights by the accepting widow'. It is therefore 
analogous to the acceptance of an onerous gift and if 
such a gift is accepted by one w’ho is a minor, a heavy 
burden lies on the person wdio derives benefit from it, of 
proving that the minor was fully informed of the nature 
and effect of the acceptance of the gift and that the act 
was the result of a spontaneous desire or the disinterest- 
ed advice of eldeis. The widow when she made the 
adoption w’as 15 years 11 months 5 days old. The 
widow’s father who acted as her guardian executed the 
adoption deed but was indebted to the father of the 
adopted son. He was how’ever withheld from the wit- 
ness-box. The widow’s mother-in-law was all along 
challenging the adoption. The father of the adopted 
boy W’as appointed his guardian under somewhat sus 
picious circumstances. 

Held, that under the circumstances the adoption 
could not be held to be valid. 7 Bom.H.C.R. App. 1; 13 
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Mad. 214; 40 Mad. 925; 46 B. 307; A.I.R. 1922 Bom. 
218; 6 Cal. 381 (P.C.); 39 B. 441 (P.C.); 24 Bom 218; 
12 Bom. H.C.R. 281; 9 Mad. 391 and 1 Mad. 69, Ref.; 
15 W.R. 548 and 1 Cal. 289, Dist. (^Niyogt, A. J. C.) 
Bhimrao V. Mt. Ganoabai. 27 N.LR. 291-=I.R. 
1931 Nag. 81-131 1.C. 417-A.I.R. 1931 Nag, 74. 

Adoption — Widow — Capacity to take — Widow of 

tender years. 

In the case of an adoption by an infant Hindu w’idow, 
(in the present case, fifteen yeais olil) the conscience 
of the Court has to be satisfied that bhe was acting as a 
free agent, and further that she understood and W’as 
made to realize what differeiv'e it would make to her 
position from a temporal point of view if she made the 
adoption. That the widow- has re.ic hed the age of dis- 
cretion and attained sufficient maturity of iindei standing 
is not sufficient for the plaintiff setting up an adoption 
by her to di^-charge the onus lesting on him. 7 H H.C.R. 
App. 1, 24 Born. L.R. 726, Foil CRangnekar, y.) 
MALbANGOUDA v. DUNDAPAGOUDA. I.R. 1932 Bom. 
515-139 I.C. 602-34Bom.LR. 1009 -A.I.R. 1932 
Bom. 529. 

Duty to adopt. 

IVidow — Duty to adopt y — Husband's diaectton, if 

compulsory. 

That adoption is not a compulsory religious duty is 
obvious from the fact that a widow- is, notwithstanding 
her husband’s directions, not bound to adopt. 7 M.I.A. 
169, 7 C:al. 288 and 33 LA. 55, Kel. on. (A^iyogt, A.J. 
C.) Bhimrao z/. Mt. Gangabai 27 N.L.R. 291-= 
I.R. 1931 Nag. 81-131 1.C. 417- A.I.R. 1931 Nag. 
74. 

Motive. 

Adoption — Wi d(AO — Motive, 

An adoption made by a widow-, if it is otherwise 
valid, is not rendered invalid by the mere fact that it is 
made w’ith a wrong motive or spitefully and maluiously 
so many years after her husband’s death to defeat the 
claim of the reveisioners. {Ntyogi and Staples, A, J. 
Cs.) Bhimrao v. Punjab Rao. 1581.0 1042 = 8 
R.N. 105=18 N.L.J. 1. 

Adoption — Widow — A/otive — How far relevant. 

In the absence of author ity by the husband to adopt 
the consent of the nearest sapinda will be enough to up- 
hold an adoption. If the consent of the sapinda was 
obtained under circumstances whic h show that he gave 
the consent with a view' to benefit himself or if the facts 
show that the w’idow’ w-as making the adoption to defeat 
the interest of this or that sapinda and not to promote 
the spiiitual w-elfare of her husband, then the motives of 
the parlies are said to be ‘corrupt and capricious’ and 
the adoption is invalid. 12 M.I.A. 397; 1 Mad. 174; 5l 
Mad. 893(F.B.), Foil. {Afad/iavan Nat r and Jackson, 
//.) Kandaswami GOUNDAR V. Chinnammal. 
6 I.R. (Mad.) 254 = 146 I 0. 346 = 1933 M.W.N. 336 
= 37 L.W. 729 = A.I.R. 1933 Mad. 540 (2). 

Power to adopt. 

'Adoption — Widow — Power to adopt — Absence of 
sapindas. 

Even w-here consent of sapindas is necessary for a 
widow to adopt, the widow has the same unrestricted 
power to adopt, as her husband had in his lifetime, if 
there are no sapindas living at the time of adoption. 
{Das and Dunkley, //.) APPALS WAMY v. MOOSA- 
LAYA. 12 Rang. 22 = 147 I.C. 716 = 6 R.R. 172 = A. 
I,R. 1938 Rang. 334. 

Adoption — Widow — Power to adopt — Death of 

co-widow in whose favour she has released her interest. 

A widow after the ^death of her , senior co- widow is 
competent to make an adoption to her husband even 



603 


THE QUINQUENNIAL DIGEST, 1931—1935 


604 


HINDU LAW— Adoption - Widow. 

after ideating her interest in the properties in favour of 
that CO- widow. Theie is no self effacement in such 
lelease. {Sundtirani Chetty and Pandrang Kao^ J J ») 
SOLAIMALAI KONK 7^. SOKKAMMAI.. 163 I.C. 1049 
= 7R,M.S97 40 L.W. 659 " A IE 1934 Mad. 667 
-67ML J. 618. 

'^Adoption — lVtdG7v — Poiver to adopt — Deter nit na- 


tion of last surviving owner leawng lUtdino — Authority 
of another widonv in the fotiif family — Adoption by 
junior widow subsequent to adoption by mentor loidotv — 
Validity of. 

In the event of the last surviving owner of the pro- 
perty leaving a widow to ('(^ntinue the line by means of 
an adoption, the power of adoption of any other widow- 
in the joint family is extingui'-hed and w ili never after 
wards be levived. (Case law- and the principles umlei- 
lying them analysed and exhustively discussed by 'I’yabji 
J.) Chennappa and Kudiappa were undivided brotheis. 
Chennappa died on 5th January, I9l4, leaving instruc- 
tions with Rudiappa to give his senior w’idow’ R a share 
of the properties and authorizing A* to adopt a son. Rud- 
iappa died on April, 26, having in pursuance of his bro- 
ther’s instructions made an oral will giving his own 
widow' A" a half-share and the widows of his deceased R 
(the senior) and N (the junior) the other half. On May 
13, 1914, all the widow-s came together and divided the 
properties; K took one-half and A^ and one fourth 
each. On May l5, A' adopted S and adopted C and 
on May 20, JV adopted M. In a suit by S impeaching 
the validity of the adoptions of C and M, 

fields (/) that the instructions left by Chennappa did 
not amount to a partition as they contained no clear and 
unequivocal intimation to that effect; 

{it) that though the pow'er to adopt given to A* could 
have been exercised liy her during the lifetime of Rud 
rappa, it could not be exercised after Rud rappa left a 
w'iclow to continue the line. The fact that the adoption 
by R flivested the estate of none else except herself did 
not validate the adoption because “the test as to the vali- 
dity of an adoption is not merely whether the adoption 
does or does not divest the estate of any other person 
but also involves the question w-hether the power of 
adoption of the widow is merely suspended oi is at an 
end and has become incapable of being levived.” The 
power to adopt having, in the present case, come to an 
end on the death of Rudrappj, was incapable of being 
levived. (46 C. 749, l^oubr.). 

{in') That the ailoption of M was invalid »n any event 
as an adoption made by a junior w-idow after the senior 
widow had made an adoption to their husband ; 

(/eO That though the partition as betw'een the widows 
w'ould not be binding on the plaintiff (.S’), the oral will 
of Rudj.ippa whu h, on a proper construction, conferred 
an absolute estate on tlie widows of Chennappa, was 
binding on the plaintiff as having been made by his 
father prior to his adoption. {Patkar and 7'yab/i, J /.) 
SHIVAPPA RUPkAPPA V. Kudkava Chanbasappa. 
57 Bom. 1-142IC 164 -IE. 1933 Bom. 181-34 
Bom.L.E. 639 --^ A.I.R. 1932 Bom. 410. 

Adoption — IVtdoiv — Poiot. r to adopt — Dn'esting 

of estate already vested. 

In a joint Hindu family w hich has ceased to exist, a 
widow' who succeeds diiect to the last male holder 
retains her pow’er of adoption in tact; but if she succeeds 
on the termination of an intermediate estate, her power 
of adoption comes to an end as soon as the estate vests 
in the immediate heir other than herself. An adoption 
by such a widow is invalid and cannot operate to divest 
the heir of the last sorviving copafeener w'ho has succeed, 
ed already to the full ownership of the property. 
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{Grille, Off^. JCf) Mst. Kashi v. Gopaldas. 169 
IC. 84-8 E.N. 117=18N.L.J. 81. 

Adoption — lVido7v — Potoer to adopt — Divesting^ 

of estate already vested — Validity. 

One Bh, had three sons B, S and T; the father and 
>ons formed a joint Hindu family. T died first without 
leaving any heir. Subsequently /y died leaving a widow. 
Thereafter Bh. died and still later S died leaving his 
widow. The widow of B (the elder son) having adopted 
a son. 

Ileld^ that the adoption was invalid as the estate 
which had already vested in S's widow could not be 
divested. {Shinj^ne, J.) VlSHNU liABU SHINDE v. 

Lakshmi Sakhaham Shinde. 158 I C. 1086-8 
E.B. 164-37Bom.L.R. 193 - A.I.R. 1936 Bom. 182. 

Adoption — JVtdoTV — Power to adopt — Extinction 

— Disr uption of joint family. 

The extinction of the joint family does not put an end 
to the widow’s power to adopt. The true test of the 
principle ilefining the limit to the exercise of the widow’s 
power to adopt is to be sought not in the rule of divest 
ing or otherwise of an e^date but in the rule that 
requires the continuance of a person to perform all the 
requisite leligious services. {V enkatasnhba Rao and 
Pakenhani Walsh, JJ.) PANYAM v. RaMALAKSH- 
MAMMA. 65Mad. 681-IE. 1932 Mad. 620-138 I. 
C. 170 -=1932 MW.N 23-35 L.W. 182-A.I.R. 

1932 Mad 227 - 62 M.L J. 187. 

[D, 5613. 619 (652)] 

j Adoption — Wido'cV —Power to adopt — Extinguish- 

I ment. 

I Where a Hindu dies leaving a widow and a son and 
j that son dies leaving his own widow-, the former widow 
I has no power to make a valid adoption on the death or 
I ro marriage of the sccotul widow. {Pollock, A./.C.) 

I ViTHOBA Amhita. 150 I.C. 1032 - 7 E.N 44='17 
' NL.J. 67-A.I.R. 1934 Nag. 183 (1). 

’ — Adoption — Widow — Power to adopt — Second 

I adoption after death of first adoptee — Competency. 

I A \vidow-’s authority to adopt is not extinguished by 
I the meie fact that her first adopted son attained cere- 
j monial competence before death; the power of adoption 
) un<ler the husband’s authority is not exhausted at the 
! death of the son first adopted by the widow A.I.R. 

1933 P.C. l55, Foil. {Gnha and Lod^e, //.) Sa- 
SANKA IJnU.‘^AN CHOWDHUKY GOPI Bai.lav 
MON DAL. 159 I.o. 437 = 8 E.C. 313-A.IR. 1935 
Cal. 716. 

Adoption — Widow — Poxver to adopt — Termina- 
tion of. 

In construing a document it is the duty of the Court 
toasceitain intention from the words used in a docu- 
ment .and the sui rounding circumstances aie to be 
looked into merely with the object of ascertaining the 
real intention of the executant from the words used by 
him. Where a husband had authorized his w'ife aged 
13 or 14 to adopt in accordance with the opinion or 
advice of his father who died later. 

Held, that the power to adopt ceased to have effect 
after the father’s death. {Kulwant Sahay and Khafa 
Mohammad Noor, JJ.) RadHa MaDHAB IIU ThaKUR 
v. Rajendra Prasad Bose. 12 Pat. 727=149 I.O. 
809 = 6 R.P. 662-14 Pat.L.T. 268 -A.I.R. 1933 
Pat. 250. 

Adoption — Widcmi — Power to adopt — T ermina- 

if on — Death of son ivifeless and tssueless — Revival of 
power — Test of validity of adoption. 

The vesting of the property on the death of the last 
holder in some one^ther than the adopting widow, be 
it either another coparcener of the joint family, or an 
outsider claiming by reverter, or, by inl^^ritance, cannot 
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HINDU LAW — Adoption—Widow. 

be in itself th^- test of the continuance or extinction of 
the power of adoption. No doubt the intei position of 
a grandson, or the son’s widow, biings the mother’s 
power of adoption to an end, but the mere birth of a 
son does not do so. This is not based upon a ques- 
tion of vesting or divesting of property. 'J'he true 
reason is that where the duty of providing for the 
continuance of the line for spiritual purposes w’hich was 
upon the father, and w'as laid by him conditionally ui^on 
the mother, has been assumed by the son and by him 
passed on to a grandson or to the son’s widow, the 
mother’s power is gone. Jjut if the son dies sonless and 
unmarried, the duty will still be upon the mother, and | 
the power in her which was necessarily suspended } 
during the son’s lifetime will levive. Meaning of the j 
expression ‘Tull legal capacity to continue the line” ! 
considered. 

^Quaere : — Whether in order to bring the mother’s 
power of adoption to an end, it is essential that the 
son’s widow' should herself be clothed with the pow'er 
of adoption. {Sir Gior^e Linufides.) AMARENDKA 

Man Singh Sanatan singh, 60 LA. 242=^12 
Pat. 642 = 37 C.W.N. 938-14 Pat L.T. 399 = 38 L. 
W. 1-1933 M.W.N. 769 = 67 O.L.J. 593 = 1933 A. 
L.J 710-35 Bom.L.R. 869 = I.R. 1933 P.C. 168 = 
143 I.C. 441--A.I.R. 1933 P.C. 165 = 66 M.L J. 203 
(P.C.;. 

[B. 1934 N. 183 (1). F. 62 I. A. 161 = 68 M.L.J. 707 
(P.C.).] 

Validity. 

—•Adoption — Widow — Validity — Adoption by, 
after estate vests in another. 

An adoption made by the widow of a sole surviving 
coparcener of a Hindu family after the estate has 
become vested in a step-brothei who was separated fioin 
the last male holder is not invalid. But it will not 
have the effect of divesting the estate already vested in 
the step-brother. {Broomfield and Macklin. //.) 
Shankar Kamrao. 60 Bom. 89 = 8 R B. 226 = 
169I.C. 697- 37Bom.LR. 786 = A.I.R. 1935 Bom. 
427. 

Ad optt on — Wi d 070— V all dity — Arr an cement for 

discharge of wuicav's debts — If invalidate^ adoption 
made loith saptnda! s consent. 

An adoption made by a Hindu widow is not invali 
dated by leason of the fact that the widow making the 
adoption stipulates that the adopted son should 
discharge her debts or that an arrangement is enteied 
into between the adopting wddow and the adopted son 
by which the widow lakes a portion of the estate for 
discharging the debts and the adopted son takes the j 
lest of the estate freed from the oliligation to pay the ! 
debts. {Sir George Lowndts.) KkiSHNAYYA KaO 7 '. | 
SuRYA Kao Bahadur Garu. 157 IC, 881 = 37 
Bom.LR- 852 = 1936 O W.N. 1055= 8 B.P C. 53 = 
40 O.W.N. 1 = 1936 M.W.N. 1216 = 42 L.W. 267 - A. 
I.R. 1935 P.C 190 = 69 M.L.J. 388 fP.C.). 

—Adoption — Wtdoiv — Validity — Junior ivtdcno 

An adoption made by a junior widow after the senior 
widow had made an adoption to their husband is in- 
valid. {Patkar and Tyabfi^ //.) ShivapPA KUD- 
rappa V. rudkava Chanbasappa. 57 Bom. 1 = 
142 1.0. 164-I.R. 1933 Bom. 181 = 34 Bom.L.R. I 
639 = A.I.R. 1932 Bom. 410. 

Miscellaneous. 

Adoption — Miscellaneous — Change of name of 

adoptee — Necessity. 

Where the adopter and adoptee aie Sagotris it is 
not necessary either under law or custom to change the 
name of the adoptee at adoption. The change in name 
is undoubtedly necessary if they belong to different 


HINDU LAW— Applicability. 

Ootras. (Subhedar and Pollock, A.J,C.) Mt. ChuN- 
nibai 7'. Girdhari Lal. 30 N.L.R. 62 = 150 1.0 
1007 = 7 R.N. 33 = 16 N.L.J. 319 = A.I.R. 1934 
Nag. 1. 

Alienation. 

Hindu Law - nAUGHTER— alienation. 


(2) 

Guardianship. 

(3) 

Joint family. 

(4) 

, Rei.igious endowment, 

(5) 

Widow. 


Ancestral business. 

See Hindu Law— ( l) J(bn r i* amu.v. 

(2) Widow. 

Antecedent debt. 

See Hindu Law— (1) Debt s. 

(2) Joint Family — aliena- 
tion. 

Applicability. 

Applicability — Aryasama] faith — If distinct 

from Hinduism. 

Prtma facte it would seem to appear that Aryasama j 
faith cannot be regarded as a new' religion entirely 
distinct from Hinduism in the same w'ay as Christianity 
or Islam would be. {Sulaiman^ C.J. and Bennett /.) 
Ganga Saran Singh v. Mt. Sirtaji Kuer. 160 
LC. 321 = 8 B.A. 692 (2) 1935 A.L.J. 1174=1936 
A.W.B. 1111 = A.I.R. 1936 All. 924. 

Hindu Law — Applicability — Bedi Khatries of 

Montgomery in the Punjab — If governed by Hindu Law 
or custom — Exclusion of daughter by collaterals. See 
Custom (Punjab)— a i’Plicability. A.l.B. 1935 
Lab. 434. 

Applicability — Converts — Native Christians in 

My wre— Adoption — If ailozoablc. 

The Indian Succession Act (X of 1(S65) does not apply 
to Indian Christians re'^ident in the Mysoie State, as all 
Native ('hristians residing in the Mysore State have 
been exempted from the operation of the Act by a noti- 
fication of 1868, Therefore, the Hindu Law, except so 
far .as it may be inconsistent with their new religion, 
geneially will continue to apply to Native Christians 
resident in Mysore. Adoption is not in any w'ay incon- 
sistent W’ilh the tenets of the Christian faith and there- 
fore the presumption is that the Hindu I.aw' of adoption 
is applicable to the Native Chiistians of Mysore. 
{Shankaranarayana Hao anil A S./\\ Chan, JJ.) KlRI- 

TAPPA V. Aralappa. 13 Mys.L.J. 302 = 40 Mys.H. 
C.R. 267. 

Applicabilitv ~ Ciitchi Memons. 

In respect of succession and inheritances only and no 
further, the Cutchi Memons are governed by the Hindu 
Law. 47 Horn. 369 and 41 Bom. 181, Foil. {Dora^ 
swami Iyer, C. J. and Rama Rao, J.) ELIA Sait v. 
Dharanayya. 10 Mys L.J. 33. 

Applicability — Gaur Brahmins of village Badh 

Delhi Provtfue. 

Gaur Brahmins of village Badli, Delhi Province, are 
governed by their per^^onal law\ namely. Hindu f.aiv and 
not by ciistoniaiy law'. {Addiwn, J.) Mt. UhaG- 
wani V. SiTA Ram. I R. 1931 Lab. 926 =134 1.0. 
302 = 32 P.L.R. 284 = A I.R. 1931 Lab. 491. 

[R. 33 P.L.R. 257 (259 )] 

■■ 'Appl t ca blit ty — G osa vi s . 

Gosavis are included in the tategory of Wanaprasthas . 
Some of them have adopted the custom of marriage and 
Gharbari (Josavis form a part of this sect. They are 
governed by the ordinary laws of inheritance undei 
Hindu law' unless custom is proved to the contrary. 
{Jeevan Yar Jung Bahadur and ^iseshwarnath, JJf) 

Ganeshgeer V. parvathi BAI. 142 1.0. 70. 
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HINDU LAW— Applicability. 

• " ^Applicabihty — Ilalai Memons of Kathiawar, 

The Halai Memons of Kathiawar aie governed by 
the Hindu Law in respect of succession and inheritance. 
43 bom. 647 and 47 bom. 146, Kef. J.) Aisha 

bEE bp.Kz^. nook Mahomed. 10 Rang. 461 - I.R. 

1932 Rang. 218=^140 I.C. 143 = A.I.R. 1932 Rang. | 

179. I 

'-Apphf ability^ Ilalat Memons of A'athiazvar I 

settled at Nadi ad in Kaira District — Imw as to sui\eS' \ 
Sion and 7vills, : 

Halai Memons hailing from M(Jivi in Kathiawar and 
•settled in Natliad in the Kaira Disti irt are governed, in 
matiers of inheritance and succession and in the i 
making of wills, by the Ifindu Lavi and not by the * 
Mahornedan Law. {Murphy and IVadia, JJ) ADAM- ' 
BHAI V. Allakakhia. 159 I.C. 199 r. 8 R.B. 170=- 
37 Bom L.R. 686 - A.I R. 1935 Bom. 117. 

'-^Applicability — Hindu uiheritini; property from ' 
Mahornedan father — P roper ty^ if ancestral. 

Where the father is a Hindu, the Hindu Law applic'*- 
to the natuie of the properly inherited by him from his 
Mahornedan father and this \N()iild be ancestral property ; 
in which his Hindu sons would have a vested right. 
Even if one of the .sons is a Mahnnu;dan his rights are 
preserved by (’aste Disabilities Removal Act (XXI : 
of 1850). The fact that some of the Hindu sons 
remain joint with their fatlier does not e.xclude the ; 
separated son if the separation takes place after he 
aerjuires a vested interest in his share by reason of the i 
death of his grandfather. {Wild, J, C. and Aston, A.J, 
c.) Shamsuddin 7/. Chatomal. I.R. 1931 Sind 
139-134 I.C. 395 -A.I.R. 1931 Sind 143. 

Applie ability — Jams. 

Jains are governed by Hindu Law except in so far as 
such Law’ is varied by custom. {Staples, A. J. C.') 
SUtJANDHABHAI r. KeSARBAI. 141 I.C. 182 = I.R. 

1933 Nag. 44 = 15 N.L J. 61 = A. I.R. 1932 Nag . 162 
^Applt cabt lity* — Jams. 

Jains are governed by Hindu T.aw, except in so far as 
a custom to the contrary may be established by cogent 
evidence (Case law referretl.) {Tek Chand and 
Monroe, JJ.) MT. LADO rc bANAH.Sl I)A.S. 14 Lall. 
95 = I.R. 1932 Lab. 611 = 139 I.C. 721 33 P.L.R. 
801 = A.I.R. 1932 Lab, 546. 

Applicability — Jati Vaishnava — Change in 

religion i f effected. 

by becoming a Jati Vais/inaz'a, a Hindu does not 
< hange his religion; lie is still a btdiever in all the 
deities of the Hindu pantheon, though he worships one 
of them moie than <my other. 'I’he leal lest as to 
whether a Vaishnai>a ceases to be a Hindu and is 
incapable of inheriting to a Hindu ancestor is to be 
found in the applicability to his case rif the Caste Dis- 
abilities Kennu'al A('t of LS50. {Stthraioardy and 
Graham, JJ.) NaI.INAKSHA MaIHI zc K.AJANI KaN- 
TO Das. 58 Cal. 1392 =54 C.L.J. 61 - 134 I.C. 1272 
= I.R. 1932 Cal. 56 36 C W.N. 726= A.I.R. 1931 
Cal. 741. 

Applicability — Jats of Delhi — F.aw applicable — 

— Agricultural oust am- -Adoption by ividow of orphan 
of different i^otra — Validity. 

Hindu Jats of the Delhi district are presumably 
governed by the Customary J..iw’ and not by the Hindu 
Law. It is not c(jrrcct to say that the application of 
Customary Law is limited to agiiculiural village com- I 
munities among the Jats. Custom.iiy Law presumably j 
applies to every Jat of the district. According to the ^ 
Customary Law’ applicable to the Hindu Jats of Delhi, 
an orphan can be validly adopted ; as also a peison of 
different gotia fron^ that of the .person adopting. The 
fact that the riwaj-i-am contains an entry to the effect 


! HINDU LAW — Applicability. 

that the parties should be of the same gotra does not 
make the adoption invalid, because the statement in the 
I entry is only a recommendation. {Lord Thankerton.) 

\ bASANT Singh v. bRij Raj Saran Singh. 62 I.A. 

; 180 = 57 All. 494 = 37 P.L.R. 614 -16 Pat.L.T. 669 
I =37 Bom. L.R. 806=1935 M. W.N. 768 = 156 I.C. 
864 = 1935 O. W N. 759 = 1936 A. W.R. 879 = 8 R.P.C. 
4 = 1935 A.L.J. 847 = 39 C.W.N. 1057=42 L.W. 231 
-A.I.R. 1935 P.C. 132 = 69 M.L.J. 225 (P.C.). 

Applicability — Kayasthas — Not a Si/dra sub- 

caste. 

A Kayasthci cannot be called a Sudra simply liecause 
at sometime oi another either his father oi his ancestor 
or aiice.stor*» chose to call themselves by the epithet 
“Das”. A.I.R. Jb27 Pat. 145, Rel. on. {Adon, A. J. 
C ) RaTANCHAND KKW.ACHAND 7y. .Anandhai. 6 
I.R. (Sind) 41—145 I.C. 777 = A.I.R. 1933 Sind 53. 

’“‘dppltc ability — Imw applicable to a Hindu-f- 
Special custom — Hurden of proof — K urmi Alahtcns of 
C/iota cVtr.^pur. 

Where tJie plaintiffs, Kurini Mahtons of ('hota 
Nagpur, admitted that though they were aboriginals, 
lliey had become Hindus, had adopted the Hindu 
religion and were governed by the Hindu J.,.iw of sin ces- 
sion and inheritance and also alleged a special c'ustoni 
under w’hich the daughters ami theii sons were excluded 
from succession. 

llcldy once .1 party is .show'n to be a Hindu, it w'ill be 
presumed lli.il he is governed by the Hindu Law of 
succession and the ljurden of proving a special custom 
at variance with the Minilu Law is on the party setting 
up such a custom. 5l Af. 1, Foil. {Jzoala Prasad and 
Kuhvant Sahay, JJ,) GaNESH MaHTO r/. SHIB 
Chakan AIahata. 11 Pat. 139 = I.B 1931 Pat. 325 
= 133 I.C. 165 = 12 Pat.L.T. 513 = A.I.R. 1931 Pat. 
305. 

Applicability — Migration— Law applicable — 

Presumption. 

A Hindu migrating from his original place of residence 
I to anolhi'r must be presumed to cany his personal law 
I W’ith him and the members of his family would be 
governed by that law' unless it can be shown that the 
emigrant renouncet! his personal law in favour of the 
lex loci. iSuch a renouncement of the personal law and 
the adoption of the lex loci has to lie proved and cannot 
be presumed. {Niyoiri and Staples. A.J.Cs.) bHIM- 
! RAOv. Punjab R.\o. 168 I.C. 1042 =8 RN. 105 
18 N.L. J. 1. 

Applicability— A/igration — Persons pnutising 

[ same custom after migration — Presumption. 

\ Where persons after their migration continue to adopt 
; customs of the place fiom where they have migrated, tlie 
j presumption is that they are governed by the law^ which 
i prevailed in their original place at the time of rnigiation, 

' unless they prove that they have adopted the customs 
i obtaining in the place of migration. 46 All. 192, Ref. 

; {Wort and Fnzl Ah, JJ.) JiwaN Beas Mt. Indra 
. KUAR. 151 I.C. 699 = 7 R.p. 117 = A.I.R. 1934 Pat. 

I 260 . 

i Applicability — Mi i^ration — Presumption. 

\ Where a family originally governed ’oy llie Mitakshara 
law migrated to another place, the piesumption is that 
the family carried w’ith it its laws and customs as to 
succession and family relations. 12 M. I. A. 81 and 50 
C. 370, Kef. {Mukertt and Guha, JJ.) BaSANI’a 
Kumar bASu r/. Lala ram Sankar Ray. 59 Cal. 
869= I.R. 1932 Cal. 540 = 138 I.C. 882=55 C.L.J. 
205= A.I.R. 1932 Cal. 600. 

Applicability — Migration — School of la^v — Pre- 

sumption — Midnapore District — Evidence in rebuttal — 
Sufficiency of. 
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HINDU LA W—Applicabllity. 


i HINDU LAW— Civil death. 


A family settled in Midnapore is presumed to be i plete and final withdrawal from earthly affairs. The 
governed by the Dayabhaga. Where, however, it is | mere fact that he has gone through the necessary cere- 
proved that the family was Barui by caste and migrated ! monies, by which he became a sanyasi, is no proof of re- 
from the District of Balasore, the impurity of mourning | nunciation of worldly affairs, especially in a case where 


lasts for ten days and Sradh is performed on the eleventh 
day after death, widow marriage is recognized, as 


before becoming a saftyast, he executed a will which was 
to take effect from the date of his death and not fiom 


amongst the Baruis of Orissa and it speaks and writes : the date of his renunciation and which provided that 


Uriya. 

Held^ that the evidence was sufficient in a summary 
enquiry such as a proceeding for guardianship contem- j 
plates, to rebut the presumption where there was nothing j 
to indicate that the family had adopted the law of the 
place of migration. The family must be held to be 
governed by the Mitakshara. (^Mukerji and Gnha. JJ.) 
Banamali Patra V , Arjun Sen. I.E. 1932 Cal. 
€88 = 140 I.C. 198 = 36 C.W.N. 769 = 56 C.L.J. 358 = 
A.I.R. 1932 Cal. 730. 

•Appltcabihty — AInndarts of Rancht District, . 


during his lifetime he would retain control of his pro* 
perty. {Baker, /.) PARSHOri'AM DAHYABHAI v. 
Besaibhai Chuthabhai. I.E 1932 Bom. 566 = 139 
I.C. 809 = 34 Bom.L.R. 862= A.I.R. 1932 Bom. 469. 
Benami. 

Benami — Property in name of wife — Presumption 

of benami. See HINDU LAW — Marriage. A.I.B. 
1932 Cal. 829. 

Benami — Property standinQ in wife's name — 

Presumption — Burden of proof. 

In the case of Hindu family, there is no presumption 


The term ‘Hindu* can safely be applied to all those that what stands in the name of the wife belongs to the 


who claim to be Hindus and are regarded by the society 
surrounding them to he Hindus. 8 M.I.A. 400, Ref. 
The Mundaris of Ranchi District (Bihar and Orissa) 
are Hindus. {Courtney Perrell C.J. and Khaja 
Mahomed Noor, JJ.') DOMAN SaHU 7^ BUKA. I R. 

1931 Pat. 273 = 132 I.C. 363 = 12 Pat.L.T. 105 = A.I. 
R. 1931 Pat. 198. 

Applicability — Nambiidris of Malabar. 


husband. The husband has to make out that the source 
of the purchase-money for the property was his own 
fund and the amounts advanced under the debt Ixinds 
were his, just as any one who sets up a case of benami 
has to prove it by satisfactory evidence. In so doing, 
he has to rebut the initial piesumptimi in her favour 
ordinarily arising from the admitted fact of the docu- 
ments standing in her own name. {Curgenven and 


The Nambudris of Malabar are governed by the Sundaram C/ietty, JJ.) PeRAMATHAL v. Chinnap 


Hindu Law as laid down in the Mitakshara, except so 
far as it is shown to have been modified by usage or 
custom having the force of Law. {^Madhavan JSfair and 
Reilly, JJ.) Thathamangalath 2 / Krishna Nam- 
BOODRIPPAD. 67 Mad. 725 = 151 I.C* 49=7R.M. 75 
= 39 L.W. 370 = A.I.R. 1934 Mad. 286 = 67 M.L.J. 
511. 

— " ■Applicability — Partnership — .Stranger associated 
with joint family in trade — Governed more by Contract 
Act than by Hindu Law. See JOINT FAMILY — BUSI 
NESS. A.I.R. 1933 All. 311. 

Applicability — Punjab — Brahmans of Pandori 
Mehtaivan of Hoshtarpur taluk, Hoshtarpur District — 
Law applicable regarding alienation. 

The Brahmans of Pandori Afehtawan, in the Hoshiar- 
pur Tahsil of the Hoshiarpur District are governed by 
Hindu Law and not agricultural custom in matters of 
alienation. Principles governing applicability of custo- 
mary law discussed. {Bhide, /.) HlRA SiNGH v. 
UdhoRam. I.R 1931 Lah. 890(2) = 134 I.C. 122 
(2) = 32P.L,R. 629 = A.I.R. 1932 Lab. 57. 

— " Applicability — Rajputs in Berar — Law of succes- 
sion — Benares School. See SUCCESSION, infra. 30 
N.L R. 322 = A.I.R. 1934 Nag. 69. 

• A pplicability — Sikh r. 

The Sikhs are presumed to follow the Hindu Law and 
the members of a Sikh family, even though living in a 
town are presumed to be a joint Hindu family. {Cold- 
stream and Jai Lai, J J.) BHAGWaN SinGH & CO. v. 
Bakhski RAM. 149 I.C 556 = 6 B.L. 705=A.I.R. 
1933 Lah. 494. 

-—^Appltcabtlity— Sikhs. 

In the absence of any proof of any custom, Sikhs are 


: payan. 1933 M.W.N. 474. 

' Business. 

, See Hindu law: 

' (1) joint Family. 

I (2) Widow. 

Caste. 

I Caste — Person claiming to be of regenerate class 

I — Burden of proof — Tests to be applied. 

' When a Hindu claims to belong to one of the regene- 
; rate classes, the burden is incumbent on him to substan* 

I tiate his plea by evidence. The mere fact therefore that 
, a person styled himself as a Maratha Deshmukh or bore 
' the surname of Chavhan w^oukl by no means be conclu- 
• >ive to show that he was a Kshatriya. The tests for 
determining the question are: (1) the consciousness of 
j the caste ; (2) its customs, and (3) the acceptance of that 
consciousness by the other castes. {Afiyoi^i, A.J.C.) 

I Mt. Jijibai V. Zabu. 30 N.L.B 18 = 160 I.C. 679= 
7 E.N. 21 - A.I B. 1933 Nag 274. 

^Castes — Sudras — Lodhas. 

Loclhas are Sudras. {Oakden, S.Af.) BHAGWAN 
Jangalia. 16 R. D. 247. 

Charity. 

See Hindu Law: 

(1) Religious endowment — Dedication 
and (2) WIDOW— ALIENATION. 

Civil death. 

Hindu i.AW— ascetic. 

I ~^Ctvil death — What amounts to — Renunciation, 

i Renunciation in order to amount to civil death must 
' l 3 e a complete and final withdrawal from earthly affairs, 

' A person who gives up all connection with worldly affairs 


governed by Hindu Law. {Bhide and Dm Mahomed, right to property, but who subsequently resiles 


JJ.) Sohan lal z/. ISHAR Singh. 16 Lah. 320 = 
165 I.C. 266 = 7 R.L. 666= A.I.R. 1934 Lah. 800. 
Ascetic. 


I from that attitude and returns to live with the family 
cannot be held to have renounced the world or to be 
deemed civilly dead. A man does not become civilly 


Ascetic— Asceticism not per .se civtl death -Proof dead merely because he leaves his family and property. 

of renunciation necessary. jit necessary that he should enter into a religious 

In order that the adoption of asceticism may operate i order, so as to make it certain that he will not change 
as civil death and have the effect of opening the succes- I his mind and return to his family. 1 here is no order 
sion to his property, it is necessary to show absolute i open to a Sudra. {Beaumont, C.J, and BaHee, JJ.) 
abandonment by him of all seculai property and a com- I KRISHNAJI ShiVAJI ^ HaNMARADDi. 68 Bom. 636. 

Q. rJ.— II- 39 


KRISHNAJI SHIVAJI ^ Aianmaraddi. 68 Bom. 636. 
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HINDU LAW— Civil death. f HINDU LAW— Daughter. 

= 168 I.O. 800 = 7 R.B. 266 = 36 Bom.L.R. 814 = A.L ' —Conversion — Native Christians in Mysore — 
R. 1934 Boxn. 386. Adoption if allowable. Sei HINDU LAW— APPLICA- 

Civil death — Adoption — Fiction of Civil death in | BiLlTY. 40 Mys.H.G.R. 267. 

Natural family and new birth in the adoptive family. See | Custom 

HINDU Law— ADOPTION— Effect— OF. 66 Bom. ' Hindu T aw 

619^ A.I.E. 1933 Bom. 664. j (,) rMP^BLE ^ 

Conversion. ; (2) succession. 

Conversion — Convert to Christianity — Law applt- , Custom — Bhag property ui Broach — Exclusion 

cable in matters of succession. \ of daughter — Burden of proof, 

A Hindu convert to Christianity, who dies a Christian ' According to the special custom of succession to 
is governed by the Indian Succession Act in matters of | bhagdari property, the daughters and sisters are excluded 
succession and cannot elect to be governed by the j from succession by male pitiais. This custom is so 
Hindu Law of inheritance. {^Raza and Smith, JJ.) I universal in the Broach district that it is incumbent on 
DWARKA Nath Singh v. Haj Rani. I.R. 1931 | the party who alleges that the custom does not exist in 
Oudh 408 = 134 I.C. 872=8 O.W.N. 1198 = A.I.R. a paiticular village, to prove it. 5 B. 482, Foil. 
1932 Oudh 86. I {Patkar and Barlce, JJ.') Bai ManCHa v. TkiBHOVAN 

■■■■ 'Conversion — Hindu convert to Christianity — { LalLUBHAI. I.R 1932 Bom. 469 = 139 LC. 28 = 34 
Marriage with Christian — Keionversion to Hinduism , BoiU.L.R. 385 = A I R. 1932 Bom. 434. 
and marriage with Hindu — Validity — Sense of the 1 Custom — Onus, 

community. \ When a party relies on a custom as establishing an 

A Hindu by birth became a convert to Christianity and I exception to the general law, the burden is upon him to 
married a ^Christian w<mian, but subsequently ceased to j establish the custom. The custom proved must be both 
live with her as husband and wife. He got him.self re- ancient and invariable, and the evidence by which it is 
converted to Hinduism and married another woman established must be clear and unambiguous. {^Beaumont^ 
who too was a convert to Hinduism. There was evidence I C.y. J.) SUNDRABAI HaNMANTRAO v. 

of prevalence of unions among the members of the com- HaNMaNT >*URUNATH. 66 Bom. 298=I.R. 1932 
muniiy to which he belonged without much regard to Bom. 582 = 140 1.C. 235 =34 Bom.Xi.R. 802 = A.I.R. 
their religious beliefs or opinions and conversion and 1932 Bom 398. 

reconversion among them were a simple affali. There Custom — Succession — Collaterals at the time of 

was no evidence that any particular expiatoiy cere- ividow's death. 

monies are observed amongst them. The Bmrithi writers The custom based on the principles of Hindu Law 
have prescribed no paiticular expiatory ceremonies in the gives the succession to the collaterals at the time of the 
matter of changing their religion. The community | widow’s death and not at the time of the death of her 
regarded the reconverted couple as husband and wife and | husband. 4 O.W.N. 770 and 26 O.C. 223, Foil, {Bish- 
their i.ssue as legitimate. eshwar Nath and Nanavutty, JJ.) TafazZUT. HUSAIN 

/AA/, that in view of these circumstances and having | z'. BAKHSHISH HUSaiN. 141 I C. 670 = I.R. 1933 
regard to the sense of the community which was pre* I Oudh 69 = 9 O.W.N. 1171. 

pared to treat the couple as man and wife, the couple Custom — Succesnon — Reversioners excluding 

must be regarded as having become Hindus at the time daughters — Burden of proof. 

of the marriage, which must be regarded as valid. Under the Hindu Law clear proof of usage will out- 
{Varadachanar, J.) OUKUSAMI NADAR v. IRULAPPA weigh the written text of the law. It is open to a party 
Konar. 160 I.C. 708 = 7 R.M. 603 = 40 L.W. 502= to piove and allege a tribal or family custom modifying 
1934 M.W.N. 1197 = A.I.R. 1934 Mad. 630 = 67 j the Hindu Law as regards reversioners excluding 
M.L. J. 389. i daughters and their issue from succession, It is for the 

Conversion — Law applicable — Right of manager j party alleging such a custom to prove the same. ( Addi- 

to contract debts — Whether continues after conversion. son and Agha Haidar. JJ.) LaDHA RaM v. MT. 

Upon the conversion of a Hindu to C'hri.stianity the ViRAN BaI. I.R. 1932 Lah. 583 = 139 I.C. 376=33^ 
Hindu Law ceases to have any continuing obligatory P.L.R. 424 = A.I.R. 1932 Lah. 452. 
force upon the convert and he may either renounce the Dancing Girl, 

old law or abide by it. It is a (juestion of fact w’hethur he See HINDU LAW. 
continues to abide by those rules. The right of the (1) ADOPTION, 

managing member of a joint family to contract debts or (2) SUCCESSION, 

to alienate joint family property so as to bind the other Daughter, 

members cannot be applied to a family of non- Hindus, See HINDU LAW. 
though the right already vested in a member before the (1) ADOPTION, 

conversion cannot betaken away by reason of such (2) SUCCESSION, 

conversion. Where plaintiff sued defendants 1 and 4 (3) StRIDHANAM. 

on a promissory note executed by defendants 2 and 3 Daughter — Alienation — Necessity — Mother's 

w'ho were the sons of defendant 1 and it w as stated that sradh. 

though Christians the 1st defemiant and his sons had A daughter inheriting her father’s property may 
been living jointly as members of one family but not as alienate a portion of it for defraying the expenses of 
members of a Hindu joint family but that it w'as not her mother’s sradh. 36 Cal. 753, Foil. {Suhrawardy 
known when the members of the family became converts and Jack, JJ.) NaBIN CHANDRA CHAKRAVARTHI 
and there was no proof that the family continued to ShONA Mala GhoSH. I.R. 1931 Cal. 696=133 
adopt the incidents of a Hindu joint family. I.C. 568 = 35 C.W.N. 279 = A.I.R. 1932 Cal. 26. 

Held, that the law’ applicable to Hindu joint family '—^Daughter — Alienation — Necessity — Sotis niar- 
was not applicable so as to render the non -executants rtage, 

liable on the note. {Sundaram Chetty and Pandnrang A daughter of a Hindu succeeding to his property can 
Row, JJ.) Muhammad ALIYAR ROWTHER v. Gnana alienate it for rai^sing money to perform her son’s mar- 
AMMAL. 160 I.C. 91 = 6 R.M 684 = 39 L.W. 551= riage, her husband, (the boy’s father) being too poor 
A.I.R. 1934 Mad. 327 =66 M.L.J. 671. to meet the expenses. 50 M.L.J. 221 and 58 M.L.J. l27. 
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HINDU LAW— Daughter. 

Diss iy enkatasubba Rao^ /.) M ALLAY Y A v, BaPI 
REDDL 135 I.C. 715-36 L.W. 134 -LB. 1932 Mad. 
203 = 1931 M.W.N. 808-A.I.R. 1932 Mad. 28 = 62 
M.L.J. 39. 

[R. 57 M. 772 (774.)] 

— '' Daughter — Alienatton — Power to alienate joint 

estate. 

One of tv/o daughters holding an estate jointly can- 
not alienate any! part of that estate, whether theie is 
necessity or not, so as to bind her sister or the other 
reversioners, {^Niamatullah and Allsop^ //•) 
Chhattar Singh v , Hakum Kunwar. 1936 A. 
W.R. 1213 = 1936 R.D. 496. 

Daughter — Alienation — Validity of — Portion of 
consideration not binding — Decree, 

Where an alienation of certain properties was made 
by the daughter for Rs. 400 and it was found that the 
consideration to the extent of Rs. 75 w as not binding on 
the estate, held, that the sale should be upheld but that 
the alienee should be directed to lefund Rs. 75 w'hich, 
till payment, should be charged on the properties. 49 All. j 
149 (P.C.), Ref. (^Madhavan Natr, /.) SUBRAMANYA j 
Ayyar V. KUPPUSWAMI Ayyar. 1933 M.W.N. 182. I 

Daughter — Debts — Payment of debts of m:ther— | 

Doctrine of pious obligation. | 

Under the Hindu Law there is no pious obligation on | 
the part of the daughter to discharge the debts of her ! 
deceased mother. {Sulaiman and Young, J Jf) MaK- i 
KHAN LAI. V. MT. SARDAR KUNWAK. I.R. 1932 All. . 
311 = 137 I.C. 193 = A.I.R. 1932 AIL 656. 

Daughter — Decree against — Sale in execution — | 

Quantum of interest conveyed — Nature of debt — Rele- 
vancy of. 

Where there is no other record available except the 
judgment and the sale certificate which can throw light 
on the question whether the daughter in the proceedings 
against her represented the inheritance or not, it is 
legitimate to turn to the nature of the debt to decide 
what passed at the sale. 34 Mad. 188 and 5l M.LJ. 73, 
Foil. {V enkatasubba Rao, /.) M ALLAY YA v. BaPI , 
REDOI. 35 L.W. 134 = 135 I.C, 715-I.R. 1932 Mad. 
203 = 1931 M.W.N. 808- A.I.R. 1932 Mad. 28 = 62 
M.L.J. 39. 

■ - Daughter — (lift to widowed daughter— At parti- 
tion equally with sons — Life interest. See HINDU Law j 
—Gift. 69 M.L.J. 320 | 

—Daughter — Right of residence — Mortgagee when j 

protected. j 

The right of residence of a Hindu daughter is a right I 
to a provision for residence and is included in the gene- ! 
ral right of maintenance and like the right of mainten- I 
ance is an equitable and not a legal right. Notice of the 1 
claim for residence is not sufficient to affect the rights of I 
the’mortgagee unless it is proved that he was not a bona i 
tide mortgagee for value within the meaning of S 39. ! 
{Rupchand and Mehta, A. J. Csf) TULSIDAS KeSHAV i 
DAS V. Hanifabai. 26 S.L.R. 269-I.R. 1932 Sind , 
83 = 138 I.O. 656 = A.IR. 1932 Sind 162. i 


HINDU LAW— Debts. 

Avyavaharika. 

Dam DU PAT. 

Father. 

Grand father. 

Great-grand father. 

Husband. 

Immoral or illegal debt. See Father, supta 
Interest. 

Manager of joint family. 

Mother. 

Pre- partition debts. 

Reversioner. 

Rights of creditor. 

Trade debt. 

Widow. 

Adoptive mother. 

Debts — Adoptive mother — Binding purpose — 

Onus of proof. 

Where the adoptive mother of a minor borrowed 
money pledging some jewels as security for the loan, in 
a suit instituted to enforce the liability of the minor 
regarding the loan, the plaintiff would have to show, 
besides proving the truth of the loan, that the amount 
was really borrowed for legal and justifiable purposes as 
would bind the minor and that the debt had been kept 
alive at the date of the suit by any payments or 
acknowledgments recognized by law'. The fact that the 
lender took certain jewels as security for the loan would 
render it unlikely that he w’ould have cared to make an 
enquiry about the necessity for the loan. When the case 
put forward on the plaintiff’s side as legards the purposes 
of the loan in question had not been made out, the only 
conclusion was that the onus of proof which lay on him 
remained undischarged. (Sundaram Cheity and Pand- 
rang Rov, JJ.) VaLLIAPPA CHETTIAR V, MaRUDA 
Pandian Pillai. 162 I.C. 299 = 7 R.M. 210 = 1934 
M.W.N. 1076=40 L.W. 270-A.I.R. 1934 Mad. 
549 = 67 M.L.J. 258. 

Antecedent debt. 

Debts — Antecedent debt — Grandfather's debt — 

Binding nature on grandson. 

I A debt incurred by a grandfather in a Mitakshara 
family can be an antecedent debt as agamst the grand- 
sons and is binding as such. {Raza and Smith, //.) 
Guru Din Singh v. Rameshwar Bakhsh Singh. 
1421.0. 303 = 9 O.W.N. 1063 = I.R. 1933 Oudh 105 = 
A.I.B. 1933 Oudh 102. 

—Debts — Antecedent debt — Unascertained sum of 

money. 

An unascertained sum of money can be an antecedent 
debt. 44 M. 214, Ref. {Patkar and Tyabii, JJ.') BaL 
Rajaram V. Maneklal. 66 Bom. 36 = 1 R. 1932 
Bom. 323 = 137 I.C. 717 = 34 Bom.L.R. 66 = A.I.R. 
1932 Bom. 136. 

Debts — Antecedent debt — What is not — Settle- 
ment of partnership accounts — Mortgage for amount 
found due. 


Debts. 1 The plaintiff and first defendant were partners. On a 

See also (l) HINDU LAW— DAUGHTER. j settlement of accounts, a sum of Rs. 3,800 was found due 

(2) Hindu Law — joint family— ALIE* ' from the defendant who executed a mortgage bond for 
NATION. that amount. It was held that the debt was not an in- 

(3) Hindu Law— Joint family— BUSI- dependent or antecedent debt so as to bind the sons of 

NESS. the first defendant, as prior to the settlement and the 

(4) Hindu Law — Joint family— bond there was no relationship of debtor and creditor 

Coparcener. between the parties and although there was an interval 

(5) Hindu Law — Religious Endow- of a few days between the entries in the day book and 

MENT. the execution of the bond, the whole process was a single 

(6) Hindu Law— Widow. transaction. {Curgenven and Cornish, JJ.) ThirU- 

ADOPTIVE mother. ’ NAVUKARASU CHETTY.Z'. MUTHUKRISHNAN. 1931 

ANTECEDENT DEBT. M.W.N. 467. 
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HINDU LAW— Debts. 


Avyavabarika. 

■ '•Debts — Avyavabarika. 

The expression avyavabarika refers to a debt which is j 
not supportable as valid by legal arguments and on 
which no right can be established in the creditor’s i 
favour in a Court of justice. 37 M. 458, Foil. {Ntyogt | 
and Grille, A, J. Cs.) RaJESHWAR v. MANGNIRAM. i 
I.B. 1933 Nag. 100-142 I.C. 242 (2) = 29 N.L.R. 1 
107 - 15 N.L. J. 169 = A.I.R. 1933 Nag. 89. 

Dedls — Avyavabarika — Breach of trust. 

If a person was entrusted with a box foi safe custody 
by his brother, he stands in the position of a trustee to 
the latter. If he made away with the contents of the 
box, the liability to make good the*lo^s is highly moral 
and lawful which can be enforced, on his death, against 
his legal representatives. It is not an avyavaharika 
debt, {if^aztr Hasan, C. J. and Baza, J.) BRIJ NaTH 
Shargha V. lakshmi Narain Kaul. 8 Luck. 35-=- 
I.R. 1932 Oudb 228 = 137 I.C. 217 = 9 O.W.N. 239- 
A.I.R. 1932 Oudb 165. 

— •Debts — Avyavabarika — F me. 

A fine imposetl as a result of criminal trial is an 
avyavaharika debt or a debt for a cause repugnant to 
good morals. (IVazir Hasan, C. J. and Bisheshwar I 
Nath, J.) Said Ahmad v. raja Barkhandi 
Mahesh Pratab Narain Singh. 8 Luck. 40-I.R. 
1932 Oudb 339 = 139 I.O. 64 = 9 O W.N. 253 = A. LR. 
1932 Oudb 256. 

—Debts — Avyavaharika — Trade debts. 

Trade debts are not avyavaharika. 

The term avyavaharika has been given a variety of 
definitions, some of them mutually ccmflicting : “im- 
proper*,* “not sanctioned by law or custom”, “not 
supportable as valid by legal arguments.” But the defi- 
nition of the term in 32 B. 348 as “unusual” oi “a debt 
which the father ought not as a decent and respectable 
man to have incurred or which can be attributable to 
his failings, follies or caprices” is too wide to be 
accepted. (Case-law discussed.) (Patkar and Tyabjt, 
JJ.) Bal Rajaram z/. Maneklal, 66 Bom. 36 = 
I.R. 1932 Bom. 323 = 137 I.C. 717 = 34 Bom.L.R. 
66 = A.I.R 1932 Bom. 136. 

[R 56 B. 595 (610); F. 36 Bom. L.K. 625 (627, 628, 
631.)] 

Damdupat. 

’—Debts — Damdupat — Rule of apphcabthty — 

Original debtor a non- Hindu. 

The rule of Damdupat applies when the original 
debtor and his assignee at the time of the enforcement 
of the contract are both Hindus. The rule operates 
paitially. that is, up to the date of assignment when the 
oiiginal debtor is a Hindu and the assignee a non- 
Hindu. The rule does not apply at all when the 
original debtor is a non-Hindu even though the assignee 
is a Hindu. 23 N. T.. K. 104; 18 Bom. 227; 21 Bom.^38; 
21 Bom. 85 and 35 Bom. 199, Ref. {^Niyogi. A.J.Cf) 
NARAYAN 7'. PURUSHf)TTAM. 27 N.L.R. 144 = I.R 
1931 Nag. 164 = 134 I.O. 676 = A.I.R. 1931 Nag. 144. 
’•Debts-- Damd upa t — Text — interp retati on of. 

In a case governed by the rule of Damdupat, the 
Court cannot legally allow any interest pendente lite if 
it exceeds the principal remaining due at the date of suit 
The woids “moolvriddhi Durgunawadhavati” in the 
commentary of Kulluka do not lefer to the origina 1 
principal but only to the principal due when the arrears 
of interest ac'crue. 20 Bom. 611 and 1 Mad.H.C.R. 5, 
Foil. {^Macnair. J.C. and Subhedar, A*J'Cf) MaRO- 
TIRAO V. Mankuewarbai. 27 N.L.R. 312 = 1 R 
1931 Nag. 146 = 1341.0. 274 = 14 N.L.J. 109 = A.I 
R. 1931 Nag. 161, 


Father. 

COMMERCIAL DEBT. 

Decree against. 

Immoral or illegal debt. 

Insolvency of. 

Mortgage debt. 

Pre-partition debt. 

Right of son to Question. 

Son’s liability. 

Speculative transaction. 

Surety debt. 

Time Barred debt. 

Commercial Debt. 

— Debts — Father — Com me ret al debts — Pt ous obi i ga - 
iton of sons- -Family business — Implied authority to 
contract debts — Badni transactions — Debts incurred m 
! the course — Liability of sons. 

j The manager of a joint Hindu family has an implied 
1 authority to contract debts for the ordinary purposes of 
; the business carried on by the family, and has power to 
I incur debts for the business in speculative {badni) 
j transactions as well. Such debts cannot be said to be 
immoral. The pious obligation of the sons to pay off 
their father’s debts extends to commercial debts. When 
speculative debts arc incurred by the father in badm 
transactions, and the other membeis of the family are 
his sons, the estate is open to be taken in execution of 
a decree for payment of such debts, unless the debts 
are proved to be immoral or illegal. C./, and 

Abbul Rashid., /.) PiRTHI SiNGH JOWALA I’ARSHAD 

V . Mam Chand. 16 Lab. 1077=38P.LR. 143 = 
156 I 0. 639 = 7 R.L. 916= A.I.R. 1935 Lab. 761. 

Decree against. 

Debts — Father — Decree against — Debt incurred 
for personal benefit — Ltability of entire coparcenery 
property. 

The law is clear that when the father has contracted a 
debt even for his own personal benefit, the creditor may 
obtain a money decree against the father alone, and may 
enforce the decree by attachment and sale of the entire 
co parcenery property including the son’s interest therein. 
46 All. 95 (P.C.), Rel, on. {Shadt Lai, C.J. and 
Walker,/) SaRDARI LAL BHARAT NATIONAL 
Bank, Ltd. 12 Lab. 495 = 130 I.C. 836 (2) = 32 
P.L.R. 744 = A.I.R. 1931 Lab.716. 

Debts — Father — Decree against — Execution 

against entire property. 

Where the debt is not incuired for illegal or immoral 
purposes, the execution creditor is entitled to sell the 
I whole of the estate in satisfaction of the judgment ob- 
tained against the father alone. The mere fact that in 
the proclamation of sale only the right, title and interest 
of the judgment-debtor are ordered to be sold would not 
prevent the whole interest from pa.ssing. {Suhuman 
and Young, fj.) SaRJU PraSAD v. RaM SARAN 
Lal. I.R. 1931 All. 636 = 132 I.O. 668 = 1931 A.L. 
J. 400 = A.I.R. 1931 All. 641. 

Debts — Father — Decree against — Execution 

against joint family property. 

Where a simple money decree is passed against Hindu 
father under O. 34, R. 6, C. P. Code, the property of the 
joint family including the shares of the sons can be 
attached and sold in execution, unless it is shown that 
the debt in respect of which the decree was made was 
incurred for illegal or immoral purpose. {Raza and 
Kisch, //,) ShaMSHER BaHADUR SINGH v. SURAJ 
DIN. 136 1.0. 891 = I.R. 1932 Oudb. 76 = 8 O.W N. 
1021. 

'Debts ^ — father — Decree against — Execution 

against sons— Right of sons to impeach mortpasre debt. 
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HINDtr LAW— Debts. 

If the managing coparcener is the father and the 
reversioners are the sons he may, by incurring debt, so 
long as it is not for an immoral purpose, lay the estate 
open to be taken in execution proceedings upon a decree 
for payment of that debt. The sons who impeach a 
mortgage effected by the father cannot succeed in a 
declaratory suit without showing that the debt of the 
father was tainted with immorality. 46 All. 95 (P.C.), 
47 All. 122 and 116 I C. 182, Ref. {C old stream and 
Johnstone, / /.) MUNI LaL v. GiAN SINTGH. 32 P.Ii. 
R. 709=134 I.C. 1120 = I.R. 1932 Lah. 16 = A.I.R. 
1931 Lah. 717. 

Zle^ts — Father — Decree against — Sons bound. 

The existence of a deciee against the father which he 
is bound to satisfy is pnma facte sufficient to hold that 
the debt is binding on the sons, in the absence of proof 
of illegality or immorality in the transaction leading up 
tojt. The question, whether in a sale, held in execution 
of the decree against father, the whole of the estate in- 
cluding son’s share or only the father’s coparcenary in- 
terest passes to the purchaser, must be determined from 
the language of the execution and sale proceedings. 
{Fowland, /.) BHEKAN NATH MiSSER v. GULAB 
Chand Seth. 6 I R. (Pat.) 190 = 146 I.C. 570= 
A.I.R. 1933 Pat. 652. 

Immoral or illegal debt. 

■ D ebts — Father —Immoral or illegal debt — 

Burden of proof. 

The burden is on the .son to prove that the debts were 
contracted for immoral purposes and that the creditors 
had notice of it. But pi oof of general immoral conduct 
on the part of the father is not sufficient for the purpose: 
the connection between the debts and the immoral 
habits must be definitely established 50 A. I, Ref. 
{Niyogi and Grille, A. /. Cs,) RAJESHWAR v, 
Mangniram. I.R. 1933 Nag. 100 = 142 I.C. 242 (2)= 
29 N.L.R. 107 = 15 N.L J. 169= A I.R. 1933 Nag. 89. 
— — 'Debt^ — Father — Immoral or illegal debt — 
Burden of proof. 

The rule of law is firmly established that the onus lies 
on the son to prove that the debts contracted by the 
father where tainted with immorality. {Rangi Lai, /,) 
Churanji Lal z/. Cm Parkash 36 P..L.R. 608. 

Debts — Father — Immoral or illegal debt — 

Burden of proof — Suit by sons to declare debts no 
bt n di n g — Appl i ca ti on for tern p ora ry i nj uncti on — C onst - 
derations for the Court, 

In a suit by the sons for partition and declaration 
that the debts incurred by the father w^ere illegal and 
immoral and so not binding, the sons applied for a 
temporary injunction to stop the sale threatened by some 
of the creditors. In such a suit, the burden of proving 
the illegal and immoral nature of the debts is on the 
sons and unless they make out a fairly strong 
facte case, they have no right to claim an Injunction. It 
is difficult for the Court in such a case, if the application 
is pressed, to pass an order on the application without 
to a certain extent prejudging the case. {Findlay, J.C, 
and Staples, A.J,C.) ViTHALz^. DaWOO. 127 I.C. 
346 = I.R. 1930 Nag. 346 = A.I.R. 1931 Nag. 106, 

"Debts — Father — Immoral or illegal debt — Bur^ 

den < f proof 

In a suit by Hindu sons to set aside an alienation 
effected by their deceased’ father, on the ground that the 
debts in respect of those transactions were incurred for 
immoral purposes, it is of no avail to the plaintiffs to 
show that their deceased parent was addicted to vicious 
habits, unless it be established that the particular debts 
which are attacked are connected with^ those habits and 
were incurred with the object of indulging in them. 
{Courtney-Terrell, C. J, and Fazl Ali^ /.) DEVENAN- 


HINDXJ LAW— Debts. 

dan Prasad Singh v, Harihar Prasad Singh. 

163 I.C. 1032=7 R.P. 392 = A.I.R. 1936 Pat. 140. 

Debts — Father — Immoral or illegal debt — 

Criminal breach of trust — Sale of family property to 
avoid prosecution — Binding nature. 

Where money became payable as a result of a 
criminal breach of a trust on the part of the father and 
a sale of family properties was affected for having the 
matter settled. 

Held, that the debt was not lawful and that the sale 
by the father was not binding on the son. (Case law 
discussed. {B hide and Currie, J J.) WiDYA WaNTI 
V, Jai Hayal. 13 Lab. 366 = I.R. 1932 Lah. 697 = 
140 I.C. 220 = 33 P.L,R. 874 = A.I.R. 1932 Lah. 541. 

— Debts — Father — Immoral or illegal debt — 

Criminal misappropriation — Sons liability. 

Under Hindu I.aw, a son is not liable to pay the debts 
of his father, if the liability aiises from a criminal act, 
i,e., an act for which the father may or may not have 
been successfully prosecuted but which can be presumed 
or proved to be criminal on the evidence on record. 
Where a father, who being appointed a guardian of a 
minor’s property misappropriated a sum of money, the 
liability being a direct consequent e of an act of the 
father amounting to criminal misappropriation, the son 
would not be liable to pay the debt so incurred. 43 
Bom. 612; 6 All. 234; 48 All. 9. Foil.; 16 M. 99; 31 M. 
I6l; 31 M. 472 ; 19 M.L.J 759, Ref. to. {Fatkar and 
Barlee, JJ,) BaI Man I v, USAFALI BHUDAR. 136 
1.0.173(2) = I.R. 1932 Bom. 167 (2) = 33 Bom L.R. 
130 = AXR. 1931 Bom. 229. 

Debts — Father — Immoral or illegal debt — 

General evidence of — Relevancy of. 

The illegality or immorality on the part of the fathei, 
when pleaded by the son, should relate to the particular 
transaction in question. The evidence of the father’s 
immorality or extravagance or profligacy, without any 
evidence of the connection between the particular loan 
and the immoral expenditure, is not pertinent and 
relevant. 14 B. 320; l5 I.A. 99; 36 B. 68, Foil. 
{Fatkar and Tyabfi, JJ.) BaL RAJARAM v. MANEK- 
LAL. 66 Bom. 36 = IB. 1932 Bom. 323 = 137 I.C. 
717 = 34 Bom.L.R . 66 = A.I.R. 1932 Bom. 136. 

Debts — Father — Immoral or illegal debt — Froof , 

No doubt, a presumption can be drawn that a debt has 
been raised for an immoral purpose, if it is proved that 
at the time of raising the money, the borrower was 
living a licentious life, beyond his means, indulging in 
drink and debauchery, and that at the same time, he 
was w’ithout any business or occupation upon which the 
money might legitimately have been spent. But where 
the evidence is too indefinite to justify a finding that 
the father led a licentious life and still less supports any 
direct connection between the alleged immorality and 
the loan, the loan incurred by the father must be held to 
be binding on the estate in the hands of the son. 
{Shadi Lai, C, J. and Hilton, J.) RAM NaRAIN 
Singh v, Harbans Singh 163 I.C. 23 = 7 R.L. 390 
= 36 P.L.B. 661 = A I.R. 1934 Lah. 686. 

* Debts — Father — Immoral or illegal debt — Froof 

It is incumbent on the sons to prove that the debts 
were incurred by the father for immoral purposes. A 
connexion between the debt and the alleged immorality 
must be proved. {Bhide and Din Mahomed, //.) 
SOHAN LAL z/. ISHAR SiNGH. 16 Lah. 320 = 165 I. 
C. 265=7 R.L. 666 = A.I.R. 1934 Lah. 800. 

Debts — Father — Immoral or illegal debt — Proof 

of — Evidence of subsequent immorality irrelevant. 
Where an alienation by a Hindu father of ancestral 
property is challenged on the basis s>f immorality the 
only point relevant to such dispute is the character of 
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the alienor at the time when the alienation in question 
was made. Any evidence relating to his alleged immo- 
rality several years after that date cannot have any 
bearing on the issue. Every debt of an immoral person 
cannot be presumed to be immoral and it is a settled 
proposition of Hindu Law that in order to escape liabi- 
lity for a particular debt of the father, the son has to 
establish direct connection between the debt and the 
immorality. {Tek Chand and Monroe^ //•) MT. 
Chando V, Radhe Sham. 34 P.L.R. 201 = 147 I.C. 
63=A.I.R. 1933 Lah. 363 (2). 

'Debts — Father — Immoral or illegal debt — Right 
of creditor to proceed against father s share tn ancestral 
property. 

In a joint Hindu family, if there is a money decree 
against the father and if the property is ancestral, the 
sons can only recover their share of the property, if they 
prove that the debt was contracted by their father for 
immoral or illegal purposes. But the creditor can 
proceed against the father’s share because the share of a 
coparcener can be seized and sold in execution of a 
decree against him for his separate debt. {Addison, /.) 
LAL Chand NEBH Kaj v, Joti Malik. I.R. 1931 
Lah. 744 (1) = 133 1.0. 120 (1) = 32 P.L.R. 204 = A.I. 
R. 1931 Lah. 312. 

■ •'-^•" D ebts —Father — Immoral or illegal debt — Son's 
liability — Suit for moneys entrusted to father as Secre- 
tary of School Committee — Father guilty of criminal 
breach of trust — No evidence as to what portion repre- 
sented his misappropriation. 

A committee of management of a school left certain 
moneys in the hands of its Secretary who was the head 
of a joint undivided Hindu family. After his death the 
committee sued the sons claiming to be paid from the 
property left to them by their father and also out of the 
joint family property in their hands. It was found that 
the father was guilty of criminal breach of trust but 
there was no evidence as to what part of the amount due 
represented his criminal misappropriation. There was 
however a letter written by the father before his death 
admitting his liability to account a certain sum named 
therein. 

Held, that in the absence of any atlirmative evidence 
as to the extent of the father’s misappropriation, the 
admission contained in his letter must be taken as the 
extreme measure of the amount for which the sons could 
in the suit claim immunity and that 'with regard to the 
balance of the amount found due, the burden was upon 
the sons to show that, with respect to that liability of 
their father’s they w’ere not under a pious duty to dis- 
charge it. {Lord Blanesburgh.^ TOSHANPAL SinGH z/, 

Dt. Judge of Agra. 61 1 A. 360 = 7 R.P.O. 39 = 
66 All 648 = 39C.W.N. 146=16 Pat L.T. 26 = 60 C. 
L.J. 618-161 I.C. 33 = 11 O.W.N. 1124 = 40 L. W. 
420 = 1934 A L.J. 925 = 4 A. W.R. 406 = A.I.R. 1934 
P. O. 238 = 68 M.L.J. 1 (P.C.J. 

Insolvency of. 

'^Debts — Father — Insolveiny of — Sons' shares — 

Liability of. 

Where the debts incuried by an insolvent are not 
alleged to have been tainted v\ith immorality, the shares 
of the sons of the insolvent in the ancestral property are 
liable to discharge the debts of the father although the 
property is ancestral. 48 All. 400; 40 Mad. 849, Rel.on. 
{Staples, A.J.C.) LALJI V. BANSIDAR. 147 I.C. 639 = 
6 R.N. 126 = 30 N.L.R. 112 = A I.R. 1933 Nag. 373 
Mortgage debt. 

■ " ~'^Debts— Father — Mortgage debt by father acting 
for himself and minor sons — Transfer by sons on 
attaining majority to satisfy t\iortgage debt — No ratifi- 
cation. 


I Where a father for himself and his minor sons 
executes a mortgage of the family property the mere 
' fact the sons on attaining majority transfer the property 
I for the purpose of raising funds to satisfy the entire 
mortgage debt does not amount to ratification of the 
; transaction at least so much of it as was voidable at 
I their instance, so as to estop them from putting the 
' mortgagee to proof of legal necessity. {Macnair, J. C. 

I and Subhedar, A. /. Cl) MAROTIRAO v, MANKUWAR- 
BAI. 27 N.L R. 312 = I.R. 1931 Nag. 146 = 134 1.0. 
274 = 14 N.L.J. 109 = A.LR. 1931 Nag. 161. 

Debts — Father — Mortgage debt — Found to be 

invalid — Simple money decree — Execution against 
mortgaged property. 

In the absence of legal necessity or other justifying 
Cause, the father cannot, no doubt, alienate or charge 
family proj^rty and the sons can have the alienation set 
aside. But the sons are bound to pay the debts of the 
father, unless tainted with immorality, and the holder of 
a simple money decree against the father can attach the 
entire joint family property in execution of that decree. 
Where, therefore, in a suit on a mortgage executed by 
the father, the sons successfully impeach the mortgage 
I and a simple money decree is passed against the father, 
I the decree is binding on the father and can be executed 
[ by attachment of the joint family property belonging to 
him and the sons. O. 34, R. 14, C.P. Code, is no bar to 
the decree-holder obtaining satisfaction of his decree by 
attachment and sale of the property covered by the 
mortgage deed. {Niamatullah, J.) HURMAT SiNGH 

Ganga Narain. 167 I.O. 1010 = 8 R.A. 241 = 
1936 A.W.R. 431 = A.I.R. 1935 All. 607. 

Debts — Father — Mortgage debt — Mortgage decrte 

against father — Sale of coparcenary property. 

The basic principle of the Hindu law that it is the 
pious duty of the sons to pay off the farher^s debts if 
they have not been incurred for immoral purposes stands 
absolutely apart from the restrictions placed by Hindu 
Law on the power of alienation by the ‘karta' of a joint 
Hindu family. The pious duty of the sons to pay the 
father’s debts will override all the other considerations, 
which concern the general power of ‘kartaL Therefore 
in proposition No. 2 in 1924 P.C. 50, by the word ‘debt’, 
their Lordships meant all debts and not purely unsecur- 
ed money transactions. Hence in a case wheie the father 
raises a debt (whether it be secured or unsecured), the 
coparcenary property belonging to the joint family con- 
sisting of the father and his sons can be brought to sale 
for the discharge of the debt in espective of the pro- 
cedure, that is to say, whether it is sold in execution of a 
simple money decree or under a mortgage decree under 
O. 34, C.P. Code. The only objection the sons can take 
to it is that the debt is tainted with immorality. 
{Almond, J.C. and Mir Ahmad, A.J.C?) SHIV DaS 

KiRPAL Singh. 7 R. Pesh. 21 = 161 1.0.670= 
A.I.R. 1934 Pesh. 84. 

-Debts — Father — Mortgage debt — Subsequent 

ration — Liability of family property. 

A mortgage debt which is contracted by the father and 
which IS binding on the whole family may be realized by 
sale of the entire joint family property. The mere fact 
that later on there was a separation would not exempt 
the joint property from the liability to pay this debt of 
the father, when no provision is made at the time of the 
partition to pay off this debt. But the creditor is not 
entitled to proceed against the personal and separate 
properties of the sons, which have not come to them as 
a result of the partition. {Sulaiman, C.J, and Thom, 
/.) Tribeni Prasad v. Bishambhar Nath. 149 
I.O. 988 = 6 R.A. 1009 = A.I.R. 1934 All. 212. 
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' "^Debts — Father — Mortgage debt — Sint against 
sons and grandsons — Enforcement of decree against 
estate. 

In the case of a joint Hindu family, the sons, grand- 
sons and great-grandsons are liable to pay the debts of 
their father, grandfather and great-grandfather, 
even if the debts were contracted for his o\Nn benefit, 
provided they were contracted neither for unlawful nor 
illegal purposes. The liability however is not a personal 
one but extends only to the extent of the joint family 
property. Hut where a suit on a mortgage executed by 
the father, against the sons and grandsons, was decreed 
only against the estate of the father in the hands of the 
sons but it was dismissed as against the grandsons. 

Held, that the interest of the grandsons in the joint 
family property could not be attached and sold in execu- 
tion of the decree and that S. 53, C.P. Code, could not 
help the decree-holder in this case, as no decree has 
been passed against the grandsons. {^Raza and Nana- 
vutty, //.) Raja Bakhsh Singh v, raja Ram. I.R. 

1933 Oudh 242 = 144 I.O. 397=10 O.W.N. 629 = A.I. 

R. 1933 Oudh 309. 

Pre-partition debt. 

Debts — Father — Pre-partition debt — Decree 

against father alone after partition^ Exec niton against 
sons after father* s deaf h — Right of creditor — C.P, Code, 

S. 53. 

(Per Khaja Mohammad Noor and Agatwala, JJ, \ 
IVort, contra). — A creditor who obtains a decree ! 

against a Hindu father for simple money debts, in a | 
suit to which the sons are not parties, subsequent to a i 
partition between the father and his sons, cannot exe- i 
cute that decree against the properties allotted to the i 
sons at the partition. He has to institute a suit against { 
the sons also to enforce his claim for the money against 
the sons as well. S. 53, C.P. Code, does not apply to 
such a case, {td'^ort, Khaja Mohammad Noor and 
Agarwala, //.) ATUL KRISHNA ROY v. LAI.A NAN- 
PANJI. 14 Pat. 732=: 167 I.O. 63 = 8 R.P. 69 = 
16 Pat L.T. 393 = A.I R. 1935 Pat. 276 (P.B.). 

— - --Debts — Father — Pre^partition debt — Decree 
■against in respect of— Son's liability — Pious obligation. 

In a suit in which the sons have been impleaded, the 
property which has fallen to their share in partition may 
be attached in execution of the decree for a pre partition 
debt of their father which is binding on them; but 
when the sons have not been so impleaded and the 
decree is against the father only, property allotted to 
them on partition cannot be proceeded against in execu- 
tion of the decree against the father, though the decree 
had been made prior to the partition. (iVal^h, /.) 
Bapiraju i/. Skeeramulu. 162 I.O, 469 = 7 B.M. 
231=40 L.W. 588 = 1934 M.W.N. 1097 = A.I.R. 

1934 Mad. 662. 

——Debts — Father — Pre-partition debt kept alive by 
father's acknowledgment after partition. 

The sons are liable for a debt on a promissory note 
executed by the father before partition and kept alive 
by endorsement of part-payment of the debt made by 
the father subsequent to partition. 41 M. 136, Dist. 
{Beasley, C.J, and Bardswell, /.) MUNISAMI CJOUN 
DAN v, KUTTl MOOPan. 56 Mad. 833 = 6 I.R. 
(Mad ) 65 (2) = 146 I.C. 404 = 1933 M.W.N. 956=38 
L.W. 326 = A.I.R. 1933 Mad. 708 = 66 M.L.J. 311. 

D ebts — Father —Pre-partition debt — Liability of 
shares allotted to sons and wife. 

Where subsequent to a money decree passed against 
the father in respect of a debt incurred by him on his 
own behalf and not as karta of his family, a bona fide 
partition takes place, the share of the,sons is liable to 
•foe attached and sold in execution of the decree by 
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reason of their pious obligation to meet the debts of their 
, father, but not the share allotted to the wife. {Srivas- 
i taifa and Smith, J/,) PUTTU LAL v. PARBATI. 157 

' 1.0. 636 = 8 R.O. 27 = 1936 O.W.N. 907 = A.I.R. 1936 
1 Oudh 443. 

; ——Father —Debts— Pre- partition debt — Partition 
' without provision for father's debts — Right of creditor, 

' if affected — Insolvency of father — Right of receiver to 
, proceed against son's share. 

I If the members of a joint Hindu family governed by 
j the Mitakshara law choose to divide the family property 
j and to separate without making any arrangement for 
' the payment of the family debts, a ci editor of the father 
: is entitled to proceed against the separated shares given 
1 to the sons and grandsons of the father, to enforce the 
! payment of the debt, the debt being one which it is the 
i pious duty of the sons and grandsons to pay. The 
I receiver in insolvency of the father can proceed in the 
' insolvency proceedings without recourse to a suit against 
* the shares received by the sons and grandsons in the 
! partition. (Case-law considered.) 50 All. 137, Overr. 
{Snlatman, A.C.J., Maker jt, Banerji, Young and Ben- 
net. JJ,) Rankey Lal V, Duroa Prasad. 63 All. 
868 = 136 1.0. 139 = I.R. 1932 All. 27 = 1931 A.L.J. 
917= A. I.R. 1931 All. 512 (F.B.). 

[F. 14 L. 399 (403); R. 1934 A. 212 (213); Disc. 14 
P. 732 (F.B.); D. 13 P. 785 (788); Appl. 57 A. 176 
ri93. 196) (F.B.).] 

- — — ~ Debts — Father — Pre-partition debt — Personal 
debts incurred by father — Liability of sons after parti- 
tion, 

Hindu sons, who have Ixicome divided from their 
father by partition, are liable during their father’s llife 
time for the latter’s simple money debts incurred by rim 
before partition and remaining unsatisfied. (JYort 
Khaja Mohammad Noor and Agarwala, JJ.) ATUL 
.Krishna Roy I.ala Nandanji. 14 Pat. 732 = 

1 157 I.C. 53 = 8 R. Pat, 69 = 16 Pat.L.T. 393=A.LR. 
1936 Pat. 276 (F.B.). 

I Debts — Father — Pre-partition debts — Pious obli- 

! gotten — -Extent of. 

I Sons are under a pious obligation to pay the pre-parti- 
I tion debts of the father, provided the debts are not taint- 
I ed with illegality or immorality and further this pious 
I obligation is enforceable only to the extent of the joint 
j family property in the hamls of the sons and the father’s 
I creditor is not entitled to proceed against the persons or 
{separate properties of the sons, K, Iqbal Ahmad and 
j Ktsch,jj.) Lalta Prasad v. Gajadhar Shukul. 

1 66 All. 283=1933 A.L.J. 660= 149 I.C. 181 = 6 R. A. 

I 862= A.I.R. 1933 All. 236. 

! -Debts — Father — -Pre partition debt — Son's liabi- 

j hty. 

I The son is liable for the pre-partion debt of the father 
! even after partition, but if he was not a party to the suit, 

I a separate suit would have to be brought to enforce the 
: liability. Where however a son takes property not by 
' smvivorship, but as heir to his father, then he will be a 
; legal representative of the father after his death and as 
I such, will be liable to the extent of the property received 
I from his father, {Staples, A.J C .) MaROH VlTHOBA 
Kalar V. Anraj Kasturchand Makwadi. 164 
I.C. 302=7 R.N. 164 = A.I.R. 1935 Nag. 11. 

Debts — Father — Pre-partition debts — SorCs liahi- 

I hty. 

The property which is allotted to a Hindu son on a 
partition is, in a case overned by the Mitakshara, liable 
for the pre-partition debts, not illegal or immoral, of his 
father. 5l M. 361 ; 53 All. 868 ; 6 Luck. 597 ; 52 
Bom. 376 and 1931 Sind 84, Foil. {Tek Chand and 
Monroe, JJ.) JAWAHAK' SiNGH v. P/«RDUMaN SlNGH. 
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14 Lab. 399 = IB. 1933 Lab. 119 = 141 I.O. 424 = 34 
P.LB. 291=A.I.B. 1933 Lab. 116. 

[Disc. 14 Pat. 732 (F.B. )J 

Debts — Father — Pre^partition debts — Son's Itabi- 

I tty ttt execution. 

A creditor obtained a decree against the father and 
attached certain properties but the father died before the 
properties were sold. In execution, the son contended 
he was divided from the father and so his properties 
weie not liable. The debt was incurred prior to parti- 
tion, for the marriage of the son and the son had agreed 
in the deed of partition to discharge that debt. 

lleld^ that the properties in the hands of the son could 
be proceeded against in execution. 5l M. 361 (F.15.), 
Ref. (Srinivasa Iyer, J.) vSURYANAKAYANA Setty 
7 >. Subbaraya. 10 Mys.L.J. 8. 

Blgbt of son to question. 

Debts — F ather — Right of son to question, 

A Hindu son would in general have the right of ques- 
tioning the nature of the father’s debt either in execution 
or in a separate suit and after the insertion of S. 53 in 
the?Kv\ Code of Civil Procedure, the question can be 
raised by a son after decree. But it is subject to the qua- 
lification that he was in existence at or before the time 
when the decree against the father was passed. 13 Cal. 
21 (P.C.), Kef. (Ramesam^ O. C. J. and Cornish, J.) 
Thavasimuthu Nadar v. Thavasimuthu Nadar 
136 1.C. 671 = LB. 1932 Mad. 156-1931 M.W.N. 
1023 = A.I.R. 1931 Mad. 824. 

Son’s liability. 

nOebts — Father — Son's liability. 

The liability of the son to pay the debts of the father 
arises even during the lifetime of the father. 43 B. 612 
and 5l I. A. 129, Foil. (Patkar and Tyab?i^ JJ.) BaL 
raja RAM V. Maneklal. 66 Bom. 36=I.R. 1932 
Bom. 323=137 I.O. 717 = 34 BomL.B. 66=A.I.B. 
1932 Bom. 136. 

—^Debts — Father- Son's liability. 

The liability of son, grandson and great-grandson to 
pay the debts of theii ancestors is not a personal one. 
(Addison and Agha Haidar^ J Jf) I)EVI DaS.S v. JADA 
Ram. 16 Lab. 60 = 147 I.C. 227 = 6 B.L. 368 = 36 
P.LB. 80 = A.I.B. 1933 Lab. 857. 

•Debts — Father — Son's liability — Adjustment of 
partnership account signed by father. 

In a suit based on an adjustment of a partnership 
account signed by the father, the sons are liable only to 
the extent of the joint family property and cannot be 
lield personally liable. (Addison and Beckett, JJ.) 
nuLAOl Das Z/. Lal Chand. 36 P.L.B. 104=165 
I.C. 752 = 7 B.L. 769 = A.I.B. 1934 Lab. 866. 

■“ - •Debts — Father — Son's liability — Basts of. 

The liability imposed on a son, to pay the just debts 
of his father is not a gratuitous obligation thiust on him 
by Hindu law but is a necessary corollary, if not a 
salutary counter -balancing proviso, to the principle that 
the son from the moment of his birth acquires, along 
with the father an interest in joint family property. 
(Iqbal Ahmad and Ktsch, JJ.) LaLTa PRASAD v. 

Gajadhar Shukul. 55 All. 283 = 149 LC. 181 = 6 
B A. 852 = 1933 A.L J. 660 = A.I.B. 1933 All. 236. 

Debts — Father — Sonfs liability — Creditor's right 

not co-extensive with father's right of alienation* 

The measure of the creditor’s right, to recover the 
father’s debts by attachment and sale of the interest of 
the sons in the family properties, is not the father’s 
right to sell that interest for the payment of his debt, 
but is the pious obligation of the sons, which is control- 
led, not by the father’s power to alienate that interest, 
but only bv theco^iditions that«the debt should not be 


tainted with immorality and that it can be realized only 
from the joint ancestral property in the hands of the son 
and not from his separate property, (Case-law discussed.) 
(Iqbal Ahmad and Kisch, JJ.) I ALTA PRASAD 7 ^ 
Gajadhar Shukul. 56 All. 283 = 149 I.C. 181 = 6 
R.A. 862= 1933 A.L.J. 630 = A.I.B. 1933 All. 235. 

[Foil. 37 Bom. L.R. 288; Appr. 57 A. 176 (F.B.)] 

Debts — Father — Son's liability — Death of father 

during lifetime ot grandfather — Sons are liable for debts 
of father to extent of joint family property tn their 
hands even though father dies during lifetime of grand 
father— C.P. Code (1908), .V. 53. 

The sons are under a pious obligation to pay their 
father’s debt to the extent of the family property in their 
hands. And this obligation is not taken away simply 
because their father dies in the lifetime of their grand- 
father. Hence the sons’ shaie can be attached and sold 
in execution ot a decree obtained against them as repre- 
sentatives of their father. 48 All. 245, Dis.s. from 33 
Bom. 39 and 13 Lah. 255, Rel. on. (Addison and Agha 
Haidar, fj.) Devi DaSS v. JaDA RaM. 15 Lab. 60 
= 147 I.O. 226=6 B.L. 368 = 36 PL.B 80 = A.I.B. 
1933 Lab 857. 

[Appr. 57 A. 176 (193) (F.B.).] 

Debts — Father — Soti s liability — Debt for pur- 
poses of family — Self acquired property of \on — Liabi- 
lity. 

If a loan is taken by the Kaita of a joint family for 
the purposes of the family, the membeis of the family 
are bound to pa> the loan to the extent of the joint 
family property. The son has a further liability. He is 
liable, even if ihe loan be not for purposes of the family 
or either advanced without making proper enquiries, .so 
long as the debt is not tainted with immorality. But in 
both cases, the liability is limited to the extent of the 
family as.sets in the hands of the member or the son, as 
the case may be. Even the son is not personally liable. 
A decree- holder against the father cannot therefore pro- 
ceed against the self acquired property of the son unless 
he can show' the son W'as himself a party to the original 
contract of loan or had ratified or adopted it. 10 Pat. L. 
T. 373, Diss from. (Courtney^TerrelL C,J. and Khaja 
Mahomed Noor, J.) SUKHDEO PRASAD NarayaN 
Singh v. Madhusudan Prasad Narayan Singh 
10 Pat. 306= LB. 1931 Pat. 296 = 132 IC 871 = 12 
Pat. LT.76=A.I.B 1931 Pat. 177. 

[Diss. 34 Bom, L.R. 941 (943); Bel. 12 P.L.T. 741; 
13 P. 7 (9); R. 12 P.L.T. 613 (614)] 

Debts — P'ather — Son s liability— Execution of 

promissory note for business purposes. 

Where the father, who was conducting a business, 
executed a promissory note in the firm name, and the 
note was subsequently sued upon. 

Held, that the plaintiffs were entitled to a decree as 
against the undivided sons to the extent of the joint 
family property in their possession. (Grille, A. J. C.) 
Radhakisan V. Manohardas. I.R. 1932 Nag. 78 = 
138 I.O. 168 = 16 N.L.J. 6. 

Debt s — Father — <9 on's It abt lit y — Extent , 

The liability of the son under the Hindu Law in res- 
pect of a decree passed against him for his father’s debts 
is limited to the assets of the joint family in his hands. 
No personal decree can be passed against the son for the 
father’s debts. 2 Pat. L. T. 396 and 12 Pat. L. T. 75, 
Foil. (Rowland, J.) BaiJNATH PraSAD v, BaNWaRI 
Lal. lb. 1931 Pat. 448 = 134 1.0.160 = 12 Pat. 
L.T. 613. 

.... '"-Debts — Father — Son's liability — Extent and 

nature of. 

A son, as a mepiber of a joint Hindu family, is liable 
for the debts incurred by the Karta of the family if he 
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has derived benefit therefrom. Secondly, a son is liable j 
for the debts of his father, even if he has not derived 
benefit therefrom on the ground of the pious obligation 
to pay the debts of his father, and can only resist liabi- 
lity if he can show that such debts were incurred for 
immoral pui poses. Hut in neither case can the son be 
made personally liable for the debts, but only can be 
made liable to the extent of the estate coming into his 
possession. {Cotirtney-Terrell^C .J. and Saunders^ 
15ISSESSOR Ham v. Kamakant Dubey. 13 Pat. 7 = 
1511.0.379=7 R. P. 81=16 Pat.L.T. 571-A.I.R. 
1934 Pat. 187. 

'Debts — Father — Son's liability — If personal. 

For a debt incurred by a manager or Karta of a Joint 
Hindu family within his authority, the co parcenery 
property is liable provided that the debt was incurred for 
legal necessity of the family or at any rate, if the creditor 
makes bona fide inquiries at the time of advancing the 
!ban as to the existence of the necessity. The liabiltiy 
of the son is .somewhat larger. It is his pious duty to 
discharge all debts of his father, neces.sity or no neces- 
sity, provided they are not immoral <^r illegal but this 
duty to pay is limited to the extent of assets in his hands. 
No sons under the Hindu or any system of law is per- 
.sonally liable for his fathei’s debts even if he had the 
benefit thereof, unless he was party to the contract of 
loan or took upon himself personal liability. {Mac- 
pherson and Khaja Mahomed P/oor, //.) HHUDARA 
Marwari V. Udaf Narayan. 136 I.C. 96=I.R. 1932 
Pat. 16 = A JR. 1932 Pat. 12 = 12 Pat.L.T. 741. 

[Rel. 13 P. 7 (9).] 

— Father — Son's liability — Joint family 

consisting of father, son and uncle — Liability of un- 
divided share of son for father's debts. 

The son in a joint family consisting of father, son and 
uncle, is undL‘r a pious obligation to pay the debt incur- 
red by the deceased father and the share of the son in 
the joint family, that is, his undivided interest in the 
family estate, can be attached and sold in order to pay 
the debt incurred by the father. {Sulaiman, C, 
King and Bajpat, JJ.) CHHOTEY I.AT. (JANPAT 
Rai. 57 AIL 176 150 I.C. 411 = 6. R.A. 1084=3 A. 
W.R. 765 = 1934 A.L.J. 483 = A.IR. 1934 All. 690 
(F.B ). 

Debts — Father — Sotfs liability — Joint family 

consisting of members other than father and son. 

Under S. 160 of the Companies Act a son is liable as 
a legal representative of his father as a contributory in 
due course of administration only to the extent of the 
separate property of his father, in which no other person 
had any interest in the lifetime of the father when the 
joint family is constituted by members other than father 
and sons. The son's share in joint family property is 
not liable under the doctrine of pious obligation as the 
doctrine applies in cases where the family consists of 
only father and sons. Extent of son’s liability for 
father’s debts under varying circumstances discussed. 
(Mukerji. A.C.J, and Young, J.') U. P. Oir. MILLS v, 
JAMNA PRASAD. 65 All. 417 = I.R. 1933 All. 329= 
143 I.C. 762 = 1933 A.L J.233 = A.I.R. 1933 All. 334. 

[Diss. Appr. *57 A. 176 (207) (F.H ).] 

— ■ - —‘Debts — Father — Son's liability — Minor sons — 
Existence of grandfather manager as bar. 

The interest of the minor grandsons is not liable for 
the personal debt of the father when their grandfather 
is alive and is the manager of the estate and represents 
them to the outside world. A.I.R. 1924 P. C. 50, Foil.; 
A.I.R. 1917 P.C. 6l, Ref, (Si/laiman and Young, jjf) 
Ajodhia Prasad v . Data Ram. LR. 1931 All. 226 
= 1931 A.L.J. 104 = 130 I.C. l»*A.IJt. 1931 All. 
131. 

Cl D.— II— 40 


HINDU LAW— Debts. 

Debts — B' at her — S on 's Itabt 1 1 ty — Pa rtttton. 

The sons cannot escape their liability for the debts of 
the father either by claiming or effecting a partition. 43 
C. 1041; 79 I.C. 884, Ref. {^F'tndlay, J.C.and Staples, 
A./.C.) Vithal V. Da WOO. I.R. 1930 Nag. 346 = 
127 I.C. 346= AJ,R. 1931 Nag. 106. 

Debts — B'ather — Son's liability — Pious obligation 

— Scope of. 

Every Hindu son is under a religious obligation to 
discharge his father’s debts, provided they are not 
illegal or immoral, irrespective of the fact whether the 
father h or is not the nian.iger of the joint family or 
whether the joint family is or is not composed of persons 
other than the father and the sons. A.I.R. 1931 All. 
512 (F.H.) and A.I.R. 1933 All. 235, Rel. on. (Cwr- 
genven and Sundaram Chetty, J J.) Virayya v. 
Parthasarathy Appa Kao. 57 Mad. 190 149 I. 
C. 188 = 6 R.M. 609= 1933 M.W.N. 821= 38 L.W. 
436 -A.I.R. 1933 Mad. 690 = 65 M.L.J. 417. 

fF. 57 A. 17(> (199, 204) (F.H ).] 

Debts — Father — Son's liability — Pious obligation 

of son — Nature and extent of liability — Rights of 
creditor. 

A Hindu son is under a pious obligation to pay his 
father’s dcbt.s which are not tainted with illegality or 
immorality. It is a duty which arises even in the 
father’s lifetime and is incumbent not only on the son 
and giandson, but also on the great-grandson, and can 
be enforced. As long as a father remains undivided, a 
creditor can proceed against the inteiestof the son in the 
joint family property for the personal debts of the father 
not contracted for an illegal or immoral purpose. He 
can, duiing the father’s lifetime, enforce his claim by a 
decree against the entire family property. A sub.sequent 
suit can be maintained against tlie sons, if they have not 
been impleaded in the previous suit against the father in 
respect of the same debt. The son’s liability is, however, 
not a personal liability. It is limited to the son who is 
joint with the father and it is limited to his interest in 
the co-parcenary property, and it subsists so long as the 
liability of the father subsists. It w'ould cease on the 
debt becoming time barred against the father. It is not 
a joint or a joint and several liability as understood in 
English Law. At the same time a suit cannot be filed 
against the son alone. The pious obligation of tlie son 
also extends to commercial ilebts of the father which are 
valid and binding on the father, even though the tiade 
may have been started by tlie fatlier. Hut a Hindu son 
is not under any liability to pay his father’s debts which 
are of a charactei falling within one or other of the 
exceptions recognized by the ancient smrities; that is, 
he is not compellable to pay ‘‘sums due by the father 
for spirituous liquors, for losses at play, for prorai-ses 
made without any consideration, or under the influence 
of lu^t or wrath, or sums for which he is a surety or for 
an unpaid fine or an unpaid toll,” or for any other debt 
which comes under the expression " Avyavahartka" . 
{iVadia, J.) MULCHAND HeMRAJ 7/. JAIRAM DAS 

Chaturbhuj. 37 Boin.L.R. 288 = 1691.0.911 = 8 
R.B. 232-= A.I.R. 1935 Bom. 287. 

Debts — Father — Son s liability — Plea of neces- 
sity not proved — No alternative pica of enquiry put for- 
ward by creditor — Relief not open on that basis in second 
appeal. 

Where in a suit for partition by a son against the 
father and his creditor, the creditor had only pleaded 
that the debt was binding as having been expended for 
necessary purposes and that plea was held not proved, 
he cannot in second appeal be allowed to support the 
binding nature of th? debt by reason of having made 
i due enquiry or the pious obligation of the sons, because 
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that would involve questions of fact not tried by the 
lower Courts, the question of due enquiry in the former 
case, and that of illegality or immorality of the decree 
in the latter. {Citrgcuven^ y.) ThaYAMMAL v, SaN- 
KAKANARAYANA PiLLAl. 6 I.R. (Mad.) 276^146 I. 
O. 536 -=1933 M.W.N. 159 = 31 L.W. 734=A.I.R. 
1933 Mad. 836. 

Debts — Father — Son's habihty — Preyindent fund 

amount Paid to son on death of father — Proindent Funds 
Act {XIX of 1925), Ss, 3 (2) and 4(1). 

The provident fund amount which .stood to the credit 
of the deceased judgment-debtor at the time of his 
decease and which, on his decease, was paid over to his 
minor son as his dependant, cannot be deemed to have 
devolved on the son by right of inheritance. It vests by 
statute. It cannot therefore be regarded as the assets 
of the deceased depositor in the hands of his son and 
cannot be proceeded against for the realisation of a 
deciee debt due by the father. 46 C. 962, Foil. {Snnda- 
ram Chetty and Pakenham Walsh^ J/-) ThaJ MAHO- 
MED Satb llALAji SiNOH. 57 Mad. 440 = 39 L.W. 
186 = 1481.0.491 = 6 R.M. 493 = A.I.R. 1934 Mad. 
173 = 1933 M.W.N. 1473 = 66 M.L.J. 207. 

Debts — Father — Son's liability — Provision made 
at partition. 

If at the time of the partition there is an honest 
division of the net assets only, after making full provi- 
sion for the payment of all the just debts of the father, 
it is difficult to hold that the sons have not discharged 
their pious obligation. If the sons have provided for 
the payment, it ought to be as good as their actual dis- 
chaige. There being no charge or lien on account of 
the simple debts, it would be against all principles of 
equity, justice and good conscience and certainly not 
authoiized by any known Hindu Law text, if the sons 
were to l)e called upon to pay the debts a second time. 
{Sulatman, A,C» /., Mnkerji^ Banerjt, Young and 
Bennet //.) BaNKEY LAL v. DUKGA PRASaI). 53 
All. 868 = 135 I.C. 139 = I.R, 1932 All. 27 = 1931 A. 
L.J. 917 = A.I.R. 1931 All. 612 (F.B.). 

Debts — Father — Son's liability — Scope of. 

Every Hindu sun is under a pious obligation to dis- 
charge his father’s debts which aie neither illegal nor 
immoral, irrespective of the fact w’hether the joint family 
is or is not composed of persons other than the father 
and sons, and irrespective of the fact w'hether the father 
is or is not the manager of the joint family. {Iqbal 
Ahmad and Kisch, //>) LALTA PRASAD GAJA* 
DHAR SHUKUL. 56 All. 283= 149 I.C. 181 = 6 R.A. 
852 = 1933 A.L J. 550 = A.I.R. 1933 All. 235. 
Speculative transaction. 

Debts — Father — .S' pec id at ivc t ransaction . 

Where a Hindu father engaged himself with another 
to finance a litigation carried on by the latter and to 
share in the profits in the event of success but eventually 
suffered loss thereby, the trans.iction is purely specula- 
tive and cannot bind the joint family or its members. 
1932 A. L.J. 714 (P.C.) and 1Q32 A.I.J. 895 (F.B.), 
Kel. {Bennet and Baj pill, //.) NaND KISHORE v. 
KUNJ Behaki L\l. 6 IR. (All.) 162=146 I.O. 766 
= 1933 A.L.J. 85 = A.IR. 1933 All. 303. 

Debts — F at her — Speadati re tiansaction — Liabi- 
lity of son. 

Where by entering into house transactions, the father 
loses and incurs debts, how&oevei the transactions may 
be characterised as speculative, they cannot be brought 
within the meaning of an illegal or immoral debt. It 
follows that the debt is a burden on the ancestral estate, 
the discharge of w^hich cannot be evaded by the son 
even during father’s lifetime. {Fraser. J.C.) PaRKASH 
Lal V. Basant lAl. A.I.R. 1936 Pesh. 152. 


I HINDU LAW— Debts. 

I Surety debt. 

I Debts — Father —Surety debt for appearance or 

I confidence — Liability of sons. 

I Under the Mitakshara the liability of the surety 
I himself exists for the payment of the debts, where the 
j surety is for appearance, for confidence or for payment; 

! the liability of the son exists in the case of surety for 
1 payment, but the liability of the grandsons for the pay- 
i merit of the debt incurred as surety does not exist. But 
' if the surety for appearance or for confidence had bound 
himself after taking pledge, then his sons also must pay 
I the debt incurred by becoming surety, from the property 
taken in pledge. 28 Bom. 408, Expl. and Hiss. from. 
\ (Texts discussed.) {Sulaiman. C. J. and Rachhpal 

' Singh, y.) dwarka Das?/. Kishan Das. 65 All. 
1 676=147 I C. 1048 = 6 R.A. 603 = 1933 A.L.J. 1469 
I = A.I.R. 1933 All. 687. 

i Debts — Father — Surety debt — Binding nature. 

\ It is settled law in the Allahabad High Court that 
j ordinarily a son is liable for the surety debt of his father 
i unless it is shown that the debt is tainted with imniora- 
j lity {Pullan and Niamatullah, /J.) TULSHI 
I Prashad V. Dip Prakash. IR. 1931 All 629 (2)= 

■ 53 All. 696 = 132 I C. 661 (2) = 1931 A.L.J. 559 = 

' A.I.R. 1931 All. 631. 

! Debts — Father — Surety debt — F at her standing 

I surety for judgment-debtor — Liability of sons. 

I A Hindu father executed a surety bond undertaking 
that a judgment-debtor for whom he stood surety would 
file an insolvency petition within one month. 

Held, the undertaking amount to a guarantee for 
confidence or honesty, and that the son's were not liable 
under the bond. {Beasley, C. /. and King, /.) 
Lakshminarayana Hanumantha Rao. 68 
Mad. 376 = 164 I.C. 431 = 7 RM. 426 = 1935 M.W. 
N. 4 = 41 L.W. 26 = A.I.R. 1935 Mad. 144 = 68 M.L. 
J. 528. 

Debts — I at her — Surety debt — H ypothccati on of 

j family property — Validity. 

I A debt incurred personally by a father in a joint 
, Hindu family for being surety for payment of money, as 
' distinguished from a debt for being surety for appear- 
1 ance or foi lumesty of another, i-. binding under the 
' Hindu Law^ upon the sons, but a mere hypothecation of 
I the joint family properly for the purposes of securing a 
I debt cannot be enforced against the joint family pro- 
! peity unless it can be shown in some manner that the 
j hypothecation was for legal necessity or for antecedent 
! debt. Where, therefoie, in an appeal filed by a certain 
I person, the father executes a security 'bond hypothecat- 
I ing the family property for costs that might be aw’arded 
I against him, the hypothecation is invalid and cannot be 
I enforced against the son. {King, C . J. and Zta-ul- 
' Hasan, /.) SaTROHAN SINCH v. UMADUTT. 167 
I.O. 663=8 R.O. 41 = 1936 O.W.N. 936 = A.I.R. 1936 
Oudh 465. 

Debts — Father — Surety debts — Liability of sons. 

Hindu sons aie liable for the debts incurred by their 
father on standing surety to make good the payment of 
money lent to another person. {Murphy and Sen, J Jf) 

\ Shamrao Ke.shav V. Sh.\ntaram. 168 I.C. 1069 = 

! 3 R.B. 150 = 37 Bom.L.R. 123 = A.I.R. 1936 Bom. 
174. 

Debts — Fa ther — Surety debts — Ltabi Itty of sons . 

Of the four classes of surety-debts referred to by 
Vrihaspiti, while a son is liable to pay debts contracted 
by a father on account of his standing surety for pay- 
ment of money lent or for delivery of goods, he is not 
bound to pay debts incurred by father by being surety 
for the appearanceior for the honesty of another. 23 
Bom. 454; 26 All. 611; 4 Pat. L. J. 309; 86 1. C. 791, 
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Ref, to; 39 Cal. 862, Dist. (^Fazl Alt and James^ 
//.) Govinda Chandra Das v. Hayagriba 
Upadhaya. 13 Pat.L.T. 473 = 10 Pat. 94 = 138 I.O. 
414 = I.R.1932 Pat. 181 = A.I.R. 1932 Pat. 162. 

^ Debts — Father — Surety debt — Lt ability of sons. 

Under the Mitakshara Law, a son is bound by the 
obligation incurred by a father for surety debt for pay- 
ment, though the debt is not one for necessity or family 
benefit. {Snmstava and Zia id-Hasan^ JJ>) MaLAK 
CHAND 7'. Hira Lal. 167 I.O. 945 = 8 R.O. 47 = 
1936 O.W.N. 1005 = A.I.R. 1936 Oudh 610. 

'Debts --F at her — Surety debts of father — Soifs 

liability. 

If the surety is merely a surety for appearance of the 
judgment-debtor, the sons are not liable under Hindu 
Law and the fact that the judgment -debtor is dead will 
be an added reason for their release from debt of their 
father. But if the surety is one for payment of the debt 
Itself, the death of the judgment-debtor is immaterial 
aind the sons would be liable. (IVortf /.) DHIR 
NARAiN Chand V. Shiva Sahay Chaudhury. 164 
I.O. 868 = 7 R.P.490=A.I.R 1935 Pat. 127. 

'^Debts — Father — Surety debts — Surety for judg- 
ment debtor filing insolvency petition — Son's liability, 

A surety debt, which is not either immoral or illegal, 
is one which the sons are bound to pay unless it is one 
for honesty or appearance and the obligation undertaken 
that the judgment-debtor would file an insolvency peti- 
tion being outside any of the four undertakings enu- 
merated in the texts, namely, for appearance, for 
confidence, for payment and for delivering the assets of 
the debtor, should be held as one binding on the sons. 
{Pakenhani Iflalsh^ /.) HaNUMANTHA RaO v. 

Venkatakrishnayya. 6 I.R. (Mad.) 297=1461. 
0. 684 = 38 L.W. 653=A.I.R. 1933 Mad. 817 = 65 
M L.J. 609. 

Time-Barred debt. 

^Debts — Father — Time barred debts acknoioledg- 

ed by father — Son's liability. 

The sons are under a pious obligation to pay the time- 
barred debts acknowledged by their fathers. A. I. R. 
1924 All. 551, Foil. Uqf>al Ahmad and Kisch, JJ.) 
Lalta PRASAD V. Gajadhak Shukul. 55 All. 283 
= 1933A.L.J. 550 = 1491.0.181 = 6 R.A. 862= A.I. 
R. 1933 All. 235. 

'Debts — Father — Time-barred debt by — Suit 

agaimt son — Limitation. 

If, on the date of suit, a suit against the Hindu father 
on a promissory note executed by him would have been 
barred, a fortiori it is barred as against the son. 33 M. 
308; 5 Pat. 746 and 23 M. 292, Foil.; 23 All. 206, Not 
foil. {Beaumont ^ C.J, and Murphy^ /.) LAKSHMAN 
V. MahableShwar. 135 I C. 804 = I.R. 1932 Bom. 
116 = 33 Bom.L.R. 1234 = A.I.R. 1931 Bom. 542. 
Grand father. 

Debt r — Grandfather — Decree — Execution against 

family property with grandsons. 

A decree passed against the estate of Z?, the deceased 
grandfather of the defendants for a promissory note exe- 
cuted by him, can be executed against the joint family 
properly in the hands of the grandsons as legal repre- 
sentatives of the deceased D. {Rungnekat ^ /.) ChaM- 
PAKLAL V. Rayachand. 34 Bom.L.R. 1005 = 141 
I.O. 609 (2)=I.R. 1933 Bom. 106 = A.I.R. 1932 Bora. 
522. 

- — •Debts — Grandfather — Execution against foint 
family manager — Other members if bound. 

Where in respect of a debt contracted by the grand- 
father, which was not shown to be illegal or immoral, 
execution was taken out against the manager of the 
joint family. 


HINDU LAW~DeBts. 

Held, that the execution proceeding was binding on 
the other members. {Raza and Smith, //,) GuRU 
DIN Singh v. Rameshwar Bakhsh Singh. 9 O. 
W.N. 1063 = 1421.0. 303 = I.R. 1933 Oudhl05 = A. 
I.R. 1933 Oudh 102. 

Debts — Grandfather — Grandson’s liability not 

personal. See DEBTS— FATHER. A.I.B. 1933 Lah. 
857. 

Debts — Grandfather — Partition of joint family 

property— Execution decret — Liability of joint family 
property in the hands of grandson. 

After partition of joint family property between X 
and his grandson F, plaintiff brought a suit against a 
firm of which X was member and obtained a decree for 
recovery of debt against X. The debt was neither 
illegal nor immoral. In the suit Y also was attempted 
to be held liable as a partner in the firm but his name 
was afterwards struck off from the list of partners. 
After X died, plaintiff applied for execution against V 
as legal representative and sought to attach property 
that had come to Y at partition. 

Held, that, notwithstanding the partition, the joint 
family property which came into the hands of Y conti- 
nued to he liable for the debt of X. 51 M. 361; 52 B. 
376, Rel. on. 

Held, further, that dismissal of suit against Y qua 
partner in the firm was no bar to his being made liable 
in execution proceedings as legal representative of the 
deceased judgment-debtor. {Rupchand and Milne, 
A.J.Cs.) Radha Krishin Solaram V. Jamandas 
Radhomal. 25 S.L.R. 374=1 R. 1931 Sind 130 = 
134 1.C. 386= A.I.R. 1931 Sind 84. 

Debts — Grandfather — Pious obligation of grand- 
son. 

The grandson is under a pious duty to discharge the 
debts of his father and if in proceedings in which the 
infant grandson was well represented by the other older 
members of the family, the pioperties of the joint family 
were brought to sale in execution of a decree for such 
debts, the interest of the grandson in the joint family 
property must be deemed to have passed out of the 
joint family under the sale and he cannot recover these 
properties unless he can show that the debts were 
contracted for immoral purposes and the alienee had 
notice of the same. {Doraswamt Iyer, C.J, and Srini- 
vasa Iyer, /.) LANKK HaNUMANTHIAH v. RAM- 
ayya. 9 Mys. L.J. 455. 

'Debts — Grandfather — Renewal of barred debts — 

Liability of grandsons. 

It is open to a Hindu father or grandfather to pass a 
promissory note for a time barred debt, and such a note 
constitutes a binding contract under S. 25 (3) of the 
Contract Act whi^h can be enforced against him and 
after his death against his sons or grandsons. {Rang- 
nekar, /.) CHAMPAKI.AL v RaYACHAND. 141 I.O. 
509 (2) =LR. 1933 Bom. 106=34 Bom.L.R. 1006 = 
A I.R. 1932 Bom. 522. 

-Debts — Grandfather — Surety debts — Liability of 

grandson. 

Grandson is not liable for a surety debt of his giand- 
father, unless the grandfather has received consideration 
for the debt. {Almond, J. C.) LyaLLPUR BaNK, 
LTD. V. Mehr Chand. 153 10. 78 = 7 R. Pesh. 66- 
A.I.R. 1934 Pesh. 132. 

Great grandfather. 

Debts — Great-grandfather — Great grandson’s 

liability not personal. See DEBTS — Father. A.I.R. 

1933 Lah. 867. 

—Debts — Great-grandfather— -Liability of great- 
grandsons. 
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The great-grandsons of a Hindu are liable under a 
contract made by their great grandfather; in this respect 
there is no difference b:it\\een the grandsons and great- 
grandsons. {^Kkaja Mahomed Noor and Saunders^ //.) 
RAMji Das V. Mahamaya pkasad Singh. 16i I.O. 
478 = 8 R.P. 452 = 16 Pat.L.T. 789=A.I.R. 1936 
Pat. 168. 

Husband. 

Debts — Husband — Duty of widow to pay out of 

income — Jdmits — Mortgage to pay off interest— Vali- 
dit\. See HINDU LAW— -WIDOW — ALIENATION. 
A.i.R. 1932 Mad. 267. 

Debts — Hnsband — Payment from out of estate — 

fVtdoio's right being subsidiary. 

A creditor, who has a decree against the assets of a 
deceased Hindu, can attach and sell the pioperty in 
execution although that would have the effect of depriv- 
ing the widow of future profits 19 All 235, Ref. {Boys 
and Voung, JJ ) MAJHLI DUr.AJYA v. MUNNA LAL. 
I.R. 1932 Ail. 636 = 140 I.C. 292 = 1932 A.L.J. 562 = 
A.LR. 1932 All. 571. 

Debts — Husband — Poioers of widoiv — Not bound 

to diu hat gc husband^ s debt from income. 

There is no rule of law that it is the duty of the 
widow to discharge the debt of her deceased husband 
from the income of her property. 18 I.C. 953, Rel. on. 
{Madhavin, Nuir, /.) KARIASAMY PaDAYACHY v . 
ThIRUVICNGADA PADAYACHY. 6 I.R. (Mad.) 64 = 
146 I.C. 407= A.I.R. 1933 Mad. 163. 

Debts — Husband — Right of widow's mainte- ' 

nance — Subject to payment of husband's debts — Debts of 
other CO parceners — Distinction. 

When the husb.ind of a widow claiming a light of I 
maintenance or residence, makes an alienation of his , 
property or incurs debt, his widow' is not entitled to 
claim maintenance out of the property transferred oi 
attached in execution of a decree, unless such pioperty 
has already been charged with her maintenance. Debts 
Contracted by a Hindu take precedence over the mainte- 
nance of his widow as a chaige on the estate. There- 
fore a purchaser of property sold to discharge debts of 
a husband has a good title against a widow who seeks to 
charge the estate with her mainteiiace (unless this has 
been already done) or who claims a light of residence 
therein. The case is however different if the debts are 
those of another co-parcener such as a son or brother 
of the widow’s deceased husband. In that case the 
widow' w'ould be entitled to enforce her right of residence 
against property sold to pay off the debts, unless it W’cre 
proved that they hail been incurred for family necessity, i 
(Addison, /.) JAMIAT RAI z>, MT. MALAN. 13 Lab. 
41 = 33P.L.R. 311 = I.R. 1931 Lab. 734 = 133 I.O. 
62 = A.LR. 1931 Lab. 718. | 

[Rel. 30 P.L.R. 75 (76).] ' 

Debts — Husband — Suretyship debts - Surety by 

husband for honesty of another — Liability cf widow. j 

The test to deteimine whethei the suretyship is for ' 
payment or for honesty is whether the act gives rise to j 
the liability of a civil natuie on the one hand or criminal j 
OI tortious on the other. Suiety for the lo.ss which i 
arises from misconduct, namely, dishonesty of the 
servant cannot imply a civil li.ibility on the part of the 
surety to compensate for the loSsS and therefore not a 
surety of payment. Any liabilit> incurred by the surety 
in consequence of dishonesty of the prim ipal debtor (in 
this case misappropriation of his master’s money) can- 
not therefore be enforced against his widow. (Lase-Iaw 
referred.) (Ntyogi, A.J.C.) Sadashko Krishna- 
RAO V. Sadashiv Ramchandra. I.R. 1933 Nag. 
198 = 144 I.O. 64 (2) = A.I.R. 1933 Nag. 162. 
—Debts — Husbmid — Widow i\ot bound to discharge 
out of the income of nis estate. See HINDU Law — 


HINDU LAW— Debts. 

Widow— Aliicnation, 1931 M.W.N. 969. 

Interest. 

; Debts — Interest — Father's debt ^High rate of 

I interest — Necessity for — Onus — Relief to son. 

[ per Patkar, J . — The antecedent debt of the father 
I occupies the same place as necessity in the case of an 
! alienation by the father of joint family property. If *^he 
; antecedent debt does not carry compound interest at 
! quarterly rests, the question as to the power of the 
I father to alienate joint family property not only to the 
' extent of the antecedent debt but also to the extent of 
compound inteiest with annual rests will resolve itself 
into the question whether it was necessary for the 
' fathei to stipulate for compound interest with annual 
I rests, while encumbering the joint family property for an 
antecedent debt. So to this limited extent the question 
' of necessity falls to be considered. The onus is on the 
' lender to prove that the necessity demanded borrow inj^ 

' on such tei ms. In the absence of evidence that the 
i money could not be raised at less interest and if it 
i appears that the inteiest charged is in excess of commer- 
cial rates, the lender must be consideied not to have 
discharged the onus. In such a case, the (amrt has the 
power to relieve the joint estate from the buiden of 
excessive rate of interest. (Patkar and 'Pyab/i^ //•) 

Hal Kajaram v. Maneklal, 56 Bom. 36=I.R. 
1932 Bom. 323 = 137 I.O. 717=34 Bom.L.R. 56 = 
A.I.R. 1932 Bom. 136. 

Manager of joint family. 

Debts — Manager of joint family — Partition 

without provision to pay binding debts — Right of creditor 
— Insolvency of principal members — Right of receiver. 

Held by the Full Bench. — Where a simple money 
debt binding on the entire family remains unpaid and 
the members of the family enter into a partition with- 
, out making any provision for the payment of the family 
debt, the creditor may enforce payment of his debt by 
1 proceeding against properties received by partition by 
the several members of the family. It is open to the 
receiver in the case of insolvency of the principal meni- 
' bers of the family to seize the property leceived by the 
1 other niernbeis of the family not declaied insolvent, to 
I pay the family debts. 

' Per Miiktrji, J . — It is not open to the receiver in the 
i case of insolvency of principal member of the family 
' to seize the property, received by the other members of 
I the family not declaied insolvent, to pay the family 
I debts. The receiver may proceed by suit in the proper 
! Court for establishment of the liability of the non-insol- 
vent members and on recovering a decree may proceed 
by way of execution. (Suiaiman, A. C. Mukerji, 
Banerji, Y onng and Bennety JJf) HaNKEY LaL v. 
DURG a Prasad. 63 All. 868 = 136 I.O. 139 = I.R. 
1932 All. 27 = 1931 A.L.J. 917 = A.I.R. 1931 All. 
512 (F. B.). 

[Appl. 57 A. 176(F.H.). Disc. 16 P.L.T. 393 (F.B.) 
R. 1934 A. 212.] 

Mother. 

Debts— Mother — Debt incurred for funeral 

expense of father — Biding nature. 

A debt incurred by the mother for perfoiming the 
funeral obsequies of the father is binding on the son. 
(Bisheshwar Nath and Nanavutty, J/.) BeCHU 
Singh z/. Bai.deo Prasad. 6 I.R. (Oudh) 26=146- 
I,C. 180 = 10 O.W.N. 188= A.LR. 1933 Oudh 132. 

1 Pre-partition debt. 

1 See Hindu law— debts— ( l) Father. 

(2) Grandfather. 

(3) Manager of joint 

! family. 
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HINDU LAW-DeMs. 

Reversioner. 

— Debts— Reversioner — Funeral and Sradh expen- 
ses of widow of last male-holder. See HINDU LAW — 
Reversioneps— Liability. A.I.R. 1986 All 698 
(F.B.). 

Rights of creditor. 

Debts — Rights of creditor — Priority over right 

of maintenance of^vife and children. 

The debts contracted by a Hindu governed by the 
Mitakshara take precedence over the right of main- 
tenance of his wife or minor children. {Tek Chand 
and Monroe^ JJ.) JawaHAR SINGH v, PARDUMAN 
Singh. 14 Lah. 399 -I.R. 1933 Lah. 119-141 I.O. 
424 - 34 P.L.R. 291-A.I.R. 1933 Lah. 116. 

debt. 

Debts — Trade debts — Avyavaharika. See 

Debts— Avyavaharika, supra. 56 Bom. 36. 

. Widow. 

" Debts — Widow — Hand^note for debt incurred for 
paying arrears of rent and maintenance — Liability of 
reversioners. 

When a widow executes a hand-note, she incurs only 
a personal obligation which the reversioners are not 
liable to discharge, although the debt might have been 
incurred by her for paying arrears of rent and for her 
maintenance. (Case law) explained. i^Sannders, /.) 
Baramdeo Singh v. Lal Bahadur Sah. 149 I.C. 
162 = 6R.P. 685-15 Pat.L.T. 683 -A.I.R. 1934 Pat. 
216. 

Family arrangement. 

Family arrangement — Ancestral property or 

self -acquired properly — Frans fer of property to I e {Ulti- 
mate and illegitimate is me jointly, 

P, a Sudra governed by the Benares School of Hindu 
Law, had one legitimate daughter and seven illegitimate 
sons. His property was self-acquired. He executed an 
indenture, by which he retained some property for him- 
self and his daughter and transferred the remaining 
property absolutely to his sons, liy the terms of the 
deed, his sons personally covenanted to discharge the 
debts af P and not to make any claim on the property 
retained by P and that they as would, lietween them- 
selves, continue as an undivided family, etc. The sons 
later on partitioned the estate and the plaintiff, a son of 
one of the seven illegitimate sons of P was born after 
the partition and sued for a declaration that the inten- 
ture was binding on the parties thereto, that they had 
no right to partition the estale and that he w'as entitled 
to a share of the properties as a coparcener. 

Held^ the indenture embodied a family arrangement 
which affected an out-and-out transfer to the sons as 
joint owners, it was not a gift, the terms of the cove- 
nant were inconsistent w'ith the notion of a coparcenary, 
the sons were competent by mutual consent to divide 
the properties among themselves and the plaintiff had 
no right as a coparcener to impugn the partition ; or to 
claim any interest in those properties. {Page ^ C.f. and 
Da^, /.) PACKIRISWAMY PlLLAY v. DORASWAMY 
PILLAY. 9Rang. 266-I.R. 1931 Rang. 209-132 
I.0.817 -A.I.R. 1931 Rang. 216. 

Family arrangement — Binding nature of-^ 
Compromise by de facto guardian of minor. 

Where, disputes having arisen betw’een the members 
of a family, a compromise is entered into and a certain 
person is admittedly a minor at the date of the com- 
promise, if the fact remains that the compromise entered 
into is not in any way to the detriment of that per.son, 
the compromise so made admittedly for the benefit of the 
minor will not be invalid merely because it is entered 
into by a de facto guardian unless that person establishes 


, HINDU LAW— Family arrangement. 

that the compromise is not to her advantage. {Harrison 
and Agha Haidar, J f.) KaRAM DeVI v, Chuni LAL. 
IR 1933Lah. 477-144 I.C. 466 = 34 P.L.R.766- 
A.I.R. 1933 Lah. 419. 

Family arrangement — Binding nature entered 

into by a father — Binding nature on sons. See Hindu 
Law— Joint family— Father. A.I.R. 1931 Lah 
289 (2). 

Family arrangement— Binding nature — Ladies 
in possession of family property — Arrangement between 
them and reversioner— letter agnetng to recognize 
adeptton and obtaining consideration. 

Where a dispute arose out of the claim of certain 
ladies, who w’ere in possession of family pioperty, that a 
certain person could legally be adopted and a leversioner 
agreed to settle the dispute and accepted consideiation 
for recognizing the adoption, he and his heiis are 
lx)und by the arrangement which is in the nature of a 
family arrangement. Accoidingly if the reversioner 
happens to be the nearest reversioner when the succes- 
sion opens upon the death of the lailies, he cannot set 
up his rights as a reversioner. {JVtarnatnllah and All sop, 
JJ.) CHUNNU l.AL V. SWAMI I’RASAD. 1571.0. 14 
-- 8 R.A. 137-1935 A.L.J. 326 - 1935 A.W.R. 255 
-A.I.R. 1936 All. 418. 

Family arrangement— Binding nature— Neces- 
sity of registration— Unregistered arrangement acted 
upon for long time. 

A family arrangement if it is in fact reduced to the 
form of a document, requiies registration if it aflects 
propel ty of the value of over Us. 100 ; but where it has 
been fully given effect to and acted upon for a long time 
as a final partition of the property, the parties thereto 
are bound by it, even though it w'as not registered. 42 
Cal. 801 (P.C.) and 46 Mad. 919, Rel. on. {Addison and 
Bhtde, JJ.) Ram lal 2 /. Mt. SiTA Bai. 14 Lah. 636 
- 1 R. 1933 Lah. 462 - 144 I.C. 396 - 34 P L.R 741 
-A.I.R. 1933 Lah. 648 (2). 

Family arrangement — Binding nature— Stran- 
ger in possession of property as trustee and not as mem- 
ber of family — Arrangement entered into by. 

Where a person occupied the position of a trustee in 
respect of a property and had no personal interest in it, 

I Heldy he could not claim to be a member of the family 
which owned the prperty in respect of which there was 
any dispute and that any airangement entered into by 
him in respect of such property could not be described 
as family arrangement. {Jai Lal and Monroe, //.) 
Lekh Kaj V. Mt. Mehtale Kaur. 147 I.O. 968- 
6 R.L. 476 = 35 P.L.R. 244 -A.I.R. 1933 Lah. 861. 

Family arrangement— Compromise of disputed 

lights — Test. 

“When the question arises whether the transaction was 
really a relinquishment of a spes successtonis or a bona 
fide compromi'^e of disputed rights, the best thing to do 
would be to look at the substance of the transaction 
apart altogether from any form which might have been 
given to it. If in substance the transaction is found to 
be only a dealing w'ith the spes successionis, then, of 
course, it cannot be recognized and cannot form the 
basis of any binding obligation. But if, on the other 
hand, the substance of the transaction is found to be a 
bona fide settlement between the parties, then in spite of 
the fact that the same transaction might be represented 
in one of its aspects as dealing with spe^ successtonis, it 
is none the less a real compromise of disputed rights.*' 
Observations in 49 M.I. J. 296, approved. Where there 
are disputes between parties, one setting up a will and 
the other denying its genuineness, it will not be consis- 
tent with authority to look upon a settlement betw'een 
the parties as amounting to a transfer of right by one 
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HINDU LAW— Family arrangement. ' HINDU LAW— Gift. 


party in favour of the other , it must rather be viewed 
as a partial recognition on each side of the antecedent 
right asserted by the other. {V aradachartar ^ J ) | 
ARUNACHALATH AMMAL 7J. ESAKKI AMMAL. 162 ' 
I.C. 341 (2) -1934 M.W.N 816=- 7 R.M. 213-40 L. , 
W. 241 =»A.I.R. 1934 Mad. 562-67 M.L. J. 463. 

Family arrangement — Condition — Parties to it j 

should have an interest with property. .SW HINDU ; 
Law— A uopTiON - Ante-adoption agreement.; 


Where by a deed of partition of the self-acquired pro • 
perties of the deceased owner between his widow on the 
one hand and his divided brother and nephew on the 
other, certain properties worth Ks. 1,133 with a liability 
to maintenance of another widow were allotted to the 
brother and nephew and the latter bound themselves not 
to dispute any alienation that might be made by the 
widow. 

that the widow took an absolute estate in the 


68 Bom. 234 = A.I.B. 1934 Bom. 121. 

. . ■■■ Family arrangement — Coptstruction — Profit sion 

for mauUenatice — Personal liability. 

Where a deed of family arrangement provided for 
payment of maintenance to some members from the 
'‘*riayasat taluqa'* as distinguished from the allowances 
to certain other members in respect of which, it was 
stated the holder of the estate would be liable, the deed 
does not cieate a personal liability on the holder in res- 
pect of the maintenance. It is only a charge on the in- 
come of the estate. If, however, the holder was in 
possession of the entire taluqa and enjoyed its income 
without paying the maintenance amounts, he must, to 
the extent of those amounts, be regarded as a debtor and 
per«onally liable to pay. {^Raza and litsheshioar Nathy 
JJ.) HAR NARAIN DAS 70 iilHI RUP KUAR. I.R. 
1932 Oudh 299 = 138 I.C. 128 = 9 0..W.N. 291 = AI. 
R. 1932 Oudh 168. 

Family artan^ement — Deed securing benefit to 

7 Vtdo 7 i) —Benefit not expressed to he for maintenance and 
not qualified by any condition — Condition of eonttnued 
chastity y if may be implied. 

Two l)rothers forming a joint Hindu family executed j 
a document which provided that on the death of one of I 
the brothers, his widow should have a right to the profits | 
in a moiety of t'he joint tamily property with an estate 
equivalent in some respects to that of a widow of a 
sonless and separated Hindu, but that the widow was to 
have no right either tri the pos'^ession or to the partition ' 
of the property which was to remain in the possession 
and nranagernent of the surviving brother. There was i 
no mention rror any indication in the document, that the 
estate which was intended to be granted to the widow 
was in lieu of maintenarrce. There was no clause in the 
document providing for the defeasance of the estate 
upon the happening of subsequent unchastity. 

Heldy that the estate granted to the widow' was 
anonralous irr character and not a maintenance grant or 
widow’s estate and there being no express or implied 
condition restricting her rights in that respect, it was not 
optm to the surviving coparcener to import a condition 
of continued chastity as a requisite to her rights under 
the deeil, (Sen and Al/etty JJf) I.AKHMI CHAND 

Mr. Anandi. I.R 1933A11. 335 = 1431.0. 815 = A. 
I.R. 1933 All. 130. 

'■ 'Family ai ran cement — Gift of joint family pro- 
perty — Ami id — Rcstnetivc dailies tyin^ property in 
perpetuity fiom cene nation to generation— Validity . 

Where fronr certairr ri ^tiictivc clauses in an aw'ard it 
appears that the intention ts to h.ive the certain proper- 
ties owned by a joint Hindu famrly tried in perpetuity 
from generation to generation, the lestrictive clauses are 
repugnant to Hindu Law as they create a perpetuity and 
are a clog on alienation and arc not sanctioned by the 
provisions of Ss. 10, 13 and 14, T. P. Act. 24 Cal. 

589 and 15 C W.N. 66, Dist. (Haiehwalay A./.C.) 
VISHRAM 7/. CiANGARAM. 1601.0 694 = 8 R.S. 127 
r= A.I.R. 1936 Sind 236. 

■ '-^Family arran'^ement — Partition betrveen zvidozu 
and nndiitded brother of deceased owner — Right of 
alienation to the z^tdow — Self-a,f:quired property of 
ozvner — Absolute estate taken by zoidow — Strtdhan. 


I properties allotted to her, and it formed part ot her 
■ stridhan and so the plaintiffs as grand-daughter of 
' the widow were entitled to succeed to the property 
in preference to the reversioners. A there 
I was a dispute between the parties as to the title 
' relating to the properties standing in the name of the 
brother and nephew, and as the document evidences a 
j family arrangement which settled the dispute betw’een 
, the parties, it was binding on them. When there is a 
I settlement of a dispute or a family arrangement, it must 
; be construed as a settlement of the dispute between the 
1 paities in whom there is presumed to be an antecedent 
1 title of some kind. 1 I.A. 157, Ref. (Patkar^ A./.C. 

. and Murphy y /.) VaTSaLABAI v. VaSUDEV. 136 I.O. 

: 177 = I.R. 1932 Bom. 161-33 Bom.L.R. 1483 = 
A.I.R. 1932 Bom. 83. 

Family arrangement — Validity — Essentials for. 

The arrangement must be one concluded with the 
object of settling a bona fide dispute, arising out of con- 
I dieting claims to property, which w'as either existing at 
1 the time or w as likely to arise in future. Bona pdes is 
! the essence of its validity and from this, it follows that 
there must be either a dispute or at least an apprehen- 
sion of a dispute, a situation of contest which is avoided 
by a policy of giving and taking. (Mukerit and GuJhiy 

JJ.) ibxsANTA Kumar Uasu v. lala Ram Sankar 
Ray. 69 Cal. 859 = I.R. 1932 Cal. 640 = 138 I.C. 882 
= 65 C.L.J. 205=A.I.R. 1932 Cal. 600. 

[F. 55 C.L.J. 8 (15).] 

Family arrangement — Validity of — Requisites 

for. 

Family arrangement is founded on the assumption 
that there was some antecedent title of some kind be- 
tween the parties and the agreement acknow'ledges and 
defines what that title was. Such an arrangement very 
often follows disputes amongst the members of the 
family, but it is not necessary that these disputes should 
be necessarily founded upon just claims. All that is 
necessary is that each party must intend to press his 
claims to the property by litigation or otherwise, and the 
fact, that the claim of one of the paities might if pressed 
I in a Court of Law' prove unfounded, will not invalidate 
i a family arrangement if it is otherwise brought about in 
good faith. (Sen and Baipaty JJ.) Jamna PraSAD v. 
Mt. Uurga Dei. I.R. 1933 All. 362 = 144 I C. 33 = 
A.I R. 1933 All. 138 (2). 

Family arrangement — Validity — Test of — Bona 

fides, 

A family arrangement to be valid and operative must 
be one concluded w'ith the object of settling a bona fide 
dispute arising out of conflicting claims to property, 
w'hich was either existing at the time or was likely to 
arise in future. Bona fidei is the essence of its validity. 
There must be either a dispute or at least an apprehen- 
sion of a dispute, a situation of contest which is avoided 
by a policy of giving and taking, or else, all transfers 
or surrenders will pass under a cloak of a family arrange- 
ment. (^Mukerjt and Giihay JJ.) JOGES ChaNDRA 
Khasnavis V. Prasanna Kumar Majumdar. I.R. 
1932 Cal. 694 = 1391.0. 250 = 65 C.L.J. 283 = A.I.R. 
1932 Cal. 664. 
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HINDU LAW— Gift. | 

Firm. 

Hindu law— Joint family— Business and 
Trading pa rtnership. 

Gift. 

Gift — Ancestral property — Gift to son in-law — 

Kffect — Ceases to be ancestral. See OUDH ESTATES 
ACT, Ss. 13, 14 AND 15. 11 O.W.N. 1626 = A.I.E. 
1935 Oudli 156. 

-Gift— Construction — Absolute estate conferred on \ 

each of daughters by opening clauses — Concluding clause , 
that if any of daughters die tssuele^s^ surviving 
daughters to be absolute proprietress in equal shares — : 
Nature of estate. 

Where the first part of a document of gift conferred ' 
an absolute estate on three daughters but the concluding 
clause mentioned that if any daughter out of the three 
dies issuele^s, the surviving daughters shall in equal 
shares be the absolute porprietresses of the properties. 

Ilehf that the document must be read as a whole; the 
earlier clause, if considers by itself, would in fact confer 
an absolute interest, but the three daughteis were alive 
at the date when the deed came into operation. The 
donor did not intend that the property should go to 
another family but should continue as long as possible in 
the hands of her daughters and the survivois of them 
and it could not have been in contemplation that either 
of the daughters would be at liberty so to dispose of her 
share of the property in her lifetime as to defeat the 
intention expressed in the last clause. Hence they took 
only the life-estate. fCourtney-Terrelf C. J. and 
Dhavle, J.) Mt. RAMESHWAK KUER v. ShiOLAL 
Upadhaya. 14 Pat, 640-156 I.C, 33-7 R.P. 677= 
16 Pat L.T. 245- A.I.R. 1935 Pat. 401. 

Gt ft — Constructi on — Da lighter — lifirds t m Port - 

tug absolute estate — Conditions restricting alienation 
and succession — Validity of. 

A lease executed by a Raja in favour of his daughter 
ran as follows; “I grant }ou mtrash taluks by fixing 
Ks. 2,926 as the sardar rent thereof for your mainte- 
nance without selami, out of my affection for you. You 
and your .sons born of your womb and the sons born of i 
their loins in succes.sion and the daughters born of your 
womb, shall continue to enjoy . , . with right of 

transfer by sale and gift . , . according to the 

terms written below*'. Then followed certain restric- 
tive conditions and a defeasance clause. Subsequently 
the Raja executed t^^o more deeds very much in the 
same terms in favour of his daughter but in these two 
deeds she was expre.ssly constituted ‘malik’. 

lleld^ the word ‘malik' in the last two leases and the 
w'ords of gift in the first lease conferred on the 
daughter an absolute estate not cut down into a life- 
estate by any of the conditions that folh.w'ed. 49 I.A. 
1; 57 I. A. 291, Ref. (1) The condition that the taluks 
should not in any case pa.ss to the heirs (d the daughters 
of the grantee was an attempt to alter the legal course 
of succe.ssion to an absolute estate and therefore void. 
Tagore case. L.R. I.A. Supp. 47, Ref. (2) The next 
condition that neither the grantee not her heirs should 
transfer the taluks by way of gift except to a limited 
extent was more consistent with an attempt to restrict 
the powers of an absolute owner than an intention to 
enlarge the powers of a life-tenant. It was repugnant 
to the absolute estate and so void. 24 I.A. 76, Ref. (3) 
The condition conferring on the grantor a right of pre- 
emption in case the grantee should transfer the lands 
for consideration implied a power of sale and did not 
negative it and was inconsistent with the notion of an 
estate for life. (4) The clause providing for a reversion 
to the grantor in case of an indefinite failure of male 
issue of the g^rantee was void. 9 M. I. A. 123, Ref. (5) 


HINDU LAW— Gift. 

The condition as to the continued residence of the 
grantee in a particular place was not binding. (^Str 
Dinshah A/uUa.) SaRAJU BALA DEBI v. JyOTIR- 
MOYEE DEBI. 68 I.A. 270-I.R. 1931 P.O. 296-59 
Cal. 142=134 I.C. 648-34 L.W. 61-8 O.W.N. 
1944-33 Bom.L.R. 1267 = 1931 M.W.N. 989-64 
C.L.J. 393 = 1931 A.L.J. 666-36 C.W.N. 903-A.I. 
R. 1931 P.C. 179 = 61 M.L.J. 501 (P.C.). 

[Disc. 16 P.L.T. 245.] 

Gi ft — Constructi on — Malik. 

The word “malik” imports full proprietary rights, 
unless there is something in the context to indicate an 
intention to the contrary. 49 I.A. 1 and 57 I.x\. 291, Ref. 
{^Str Dinshah Alullaf) .SAR.^JU BAI.A DkBI v . JYO- 
TIRMOYEE Debi. 68 I.A. 270-59 Cal. 142-I.R. 
1931 P.C. 296 = 134 I.C. 648 - 34 L.W. 51 = 8 O.W.N. 
944-33 Bom.LR. 1257-1931 M W.N. 989-64 
C.L,.J. 393=1931 A.L.J. 665-36 C.W.N. 903- A.I. 
R. 1931 P.C. 179-61 M.L.J. 691 (P.C.). 

’ " • Gift — Construction — Repugnant clause and 
defeasance clause — Distinction — Absolute estate — Gift 
(Tver — Validity. 

“The distinction between a repugnant provision and a 
defeasance provision is sometimes subtle, but the general 
principle of law seems to be that where the intention of 
the donor is to maintain the absoluie estate conferred 
on the donee hut he simply adds some restrictions in 
derogation of the incidents of such absolute ownership, 
such restrictive clauses would be lepugnant to the 
absolute grant and therefore void. But where the 
, grant of an absolute estate is expressly or impliedly made 
subject to defeasance on the happening of a contingency 
and w’here the effect of such defeasance would not be a 
, violation of any rule of Jaw, the original estate is curtail- 
ed and the gift over must be taken to be valid and 
: operative.” 63 M.L.J. 911. applied. If the gift over is to 
; take effect, the terms ot the bequest taken as a whole 
, must not confer an absolute estate on the first donee; for if 
the further interests are given merely after or on termi- 
nation of the first donee’s interest, the absolute interest 
is not cut down and the further interest w’ill fail. 
\Conrtney-Terrelly C. J. and Dhavle^ /.) RaMKSHWAR 
KuER V. Shko I.al Upadhatya. 14 Pat. 640 - 156 
I.C. 33-7 R.P. 677=16 Pat.L.T. 245-A.I.R. 1935 
Pat. 401. 

Gift — Executory gift — Liviited estate — 

Indication of — Gift over on the death of the grantee, 

A Hindu, no doubt, may give property by w'ay of 
executory gift upon an event w'hich is to happen, if at 
all, immediately on the close of a life in being and in 
I favour of a person born at the date of the gift and 
such a gift over may be a sufficient indication that only 
, a life-estate to the first takei w’as intended. 9 M.I.A. 

. 123, Ref. ^Str Dinshah Mullaf) SaraJU Uala DkBI 
V. JYOTIRMOYEE Debi. 58 I.A. 270-69 Cal. 142=1. 
R. 1931 P.C. 296-134IC.648-34L.W. 51 = 8 0. 
i W N. 944-33 Bom.L.R. 1257 = 1931 M.W.N. 989- 
54 C.L.J. 393 = 1931 A.L.J. 656-35 C.W.N. 903- 
A.I.R. 1931 P.C. 179-61 M.L.J. 501 (P.C.j. 

[F. 34 Bom.l..R. l306 (1510); 63 911 (914).] 

I Gift — Formalities — Delivery of possession — 

I Donor ^ guardian of donee, 

\ Under the Hindu Law, no writing is necessary for a 
i gift but the gift must be accompanied by delivery of the 
j subject of the gifts from the donor to the donee. The 
! mere registration of the deed of gift is not delivery of 
I possession. Where the donor is guardian of the donee, 
j the Court should presume that the continuous possession 
! of the subject of gift by the former is realiy for the 
i benefit and in trust fer the latter. Where there is clear 
I evidence of intention on the part of the donor to make 
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over the property to the donee and there is no trace or 
evidence of intention of any kind to revoke the gift and 
the donor continued to manage the property and there 
is nothing to show that he was not doing so for the 
donee, it is a fair presumption that he was acting on 
behalf of the (’onee and the fact that there was no actual 
transfer of [lossession is immaterial. 3 C.L.R. 247, 39 
M.L.J. 263 (1».C.), Foil. AJ.C,) Valji Da- 

YABHAI 2^. VIKJI Tulsidar. LR. 1931 Sind 132= 
134 I.O. 388-A.I.R. 1931 Sind 186. 

Gift — Nature of estate — Gift to daughter — 

Properties given to ividoived dait^^hter at partition 
equally with sons — Interest taken — If absolute or 
limited. 

Where a Hindu father at the time of partition allots 
to his daughter, who had become a widow at the age of 
eleven and had been living with him ever since, certain 
immovable properties equal in extent to that of his 
sons — the arrangement not being embodied in any 
document — the fact that the daughter was given the 
same extent of lands as the sons w’ould, in the absence 
of direct evidence one way or the other, go to show 
that she was given only a life-interest and not an abso- 
lute interest. Even the texts of Hindu Law which re- 
cognize the gift of a share to a daughter at the time of 
partition only proceed on the footing that the daughter 
takes a qualified and not an absolute interest in the pro- 
perties allotted, (y ardarhartar^ J.) DORAYVA v. 

Mangamma. 168 I.C. 611 = 8 R.M. 288-1935 M. 
W.N. 829 -42L.W. 336-A.I.R. 1936 Mad. 130 = 
69 M.L.J. 320. 

■ ■ •Gift — Nature of estate — Gift to daughter-in-law 
for maintenance. 

A Hindu conveyed by deed certain property to his 
daughter m-lavv for her support and maintenance. The 
daughter-in-law was to remain absolute owner (malik 
mustakil) of the property under the deed. 

Held., that the deed conferred upon the donee an 
absolute estate in ihe property and not one which deter- 
mined with her life. {^Loid Iilafied>Hrghf) RaI 

Hishunath Prasad Singh v. Rani Chandrika 
Prasad Kumaki. 60 I.A. 56 = I.R. 1933 P.O. 48 = 
142 I.O. 6 = 37 L.W. 407 = 36 Bom L.R. 341-65 All. 
61 = 1933 M.W.N, 239=67 O.L.J. 116=1933 A.L. 
J. 347=37 0.W.N. 417=A.LR. 1933 P.O. 67 = 64 
M.L. J. 302 (P.C.). 

[D. 58 C.L.J. 499 (50l).] 

-Gift — Settlement deed-- Construction — Absolute 

gift of shebaitship — Limitation of line of heirs — 
Varulity. See DkfD—CONSTRUCTJON— Ght. 61 
Cal. 106 = A.LR. 1934 Cal, 379. 

Gift — Validity — Gift of ancestral property to 

daughter's son 

A grandfather cannot make a gift of ancestral pro- 
perty in favour of his daughter’s son. 9 M. 273, Ref. 
\Madhavan Nai>\ /.) SRIDHARA RaO SRINIVASA 

RaO. 39 L.W. 88-6 R.M. 395 (2) = 147 I.O, 936 = 
1933 M.W.N. 1288 = A.LR. 1934 Mad. 81. 
Guardianship. 

ADOPTION. 

alienation. 

CTaim to. 

Compromise. 

Debt. 

Dekacio Guardian. See Alienation and 

COMPROMISE, supra, 

De jure guardian. 

Illegitimate child. 

Joint family. 

Minor wife. 

Mother. 


[ HINDU LAW— Guardianship. 

I Natural guardian. See Settlement, mfra, 

I Powers of, 

, Settlement. 

i Adoption. 

, Guardianship — Adoption — Adoptive mother or 

natural father — Preferential right to guardianship — 
Test of. 

It is true from the standpoint of Hindu Law, the 
adoptive mother has a preferential right to the guardian- 
ship. But the welfare of the minor is the paramount 

■ consideration for the Court. Where, after the death 
of adoptive father, the relations between the adoptive 

; mother and the natural father had become strained and 
I the boy who was intelligent enough to undei stand the 
situation expressed a preference to his natural father, 

Held, that in the circumstances the discretion exercised 

■ by the lower Couit in appointing the natuial father 
j should not be disturbed. {Sundaram Chetty and 
I Pakenkam IValsh, //.) RATHNAMMAL v. GOVINDA- 
: SWAMI MUDALIAR. 39 L.W. 85 = 147 1.0.724-6 

R.M. 387 = 1933 M.W.N. 1293- A.I.R. 1934 Mad. 

I 44. 

I '^Gnardianshtp — Adoption — De jure guardian — 

I Natural father of adopted son. 

' Under the Hindu Law, the de lure guardians are either 
the p.'irents or a testamentary guardian and no other 
] can be de jure guardian unless appointed by Couit. So 
i the natural father of an adopted son cannot be regaided 
j as a de jure guardian even when the adoptive parents 
' are not available, unless he is so appointed by Court. 

I 38 M. 1125, Appr. ; 44 B. 742; 55 I. A. 139; 50 M. 508 
(P.C.), Ref. {Pamesam, /.) PURUSHOTTaMA RaTHO 
7A Brundavana Dass. I.B, 1931 Mad. 773 = 133 
I C. 773 = 1931 M.W.N. 417 = 33 L.W. 664 = A,I.R. 

I 1931 Mad. 697 (2). 

I [B. 1932 M.W.N. 1193 (1195).] 

, Alienatiou. 

' Guardianship — Alienation — De facto guardian 

i — Alienation for expenses incurred. 

‘ According to Hindu Law, a de facto guardian can 
I alienate the minor’s property and recoup himself for the 
I expenses incurred by him on behalf of the minor. 

\ (^Dalip Singh and Bhtde^JJ.^ PlARE LaL z/. Lajjia 
i RAM. 17Lah. 78 = 159 I.C. 203 = 37 P.L.R. 246 = 

; A.LR. 1936 Lah. 437. 

i Guardianship — Alienation — De facto guardian 

; — Mortgage for benept of minor s estate — Binding 
' nature. 

; It is firmly established that a bona fide encumbrance 
i made by the de facto guardian of a Hindu minor for the 
! benefit of the estate and with due regard to the minor’s 
interests cannot be impeached by the minor on attaining 
' majority, on the mere ground that the guardian wiio 

• purported to act on his behalf was not a legal guardian 
: under the Hindu Law or a guardian appointed under 
, the Guardian and Wards Act. (7V/6 C hand and Agka 
I Haidar, //.) KUNDAN LaL v, BeNI PERSHAD. 13 
! Lah. 399 = I.R. 1932 Lah. 296=137 I.C. 116= 32 P. 

L.R. 861 = A.LR. 1932 Lah. 293. 

" Guardianship — Alienation — De facto guardian 
— Power to dispose of reversionary interest of minor. 

I Though the powers of a de facto guardian under 
Hindu Law are wider than under other systems, he has 
I no power to dispose of a reversionary interest of the 
minor, though this may seem to be a prudent step at the 
time \vhen it is taken. (Beckett, J.) RAM NATH v. 
Bant Ram. 160 1.0. 180 = 8 R.L. 504 = A.I.R. 1936 
I Lah. 820. 

' — -•Guardianship — Alienation — De facto guardian 

• — Power to sell property fur necessity. 

Held, by the Full Bench (Beaumont, dissenting^ 
i — The de facto guardian of a minor can validly sell the 
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property of the minor to a third person for legal neces- 
sity. Hanoomanper sand's case, relied on. 49 J5om. 576, 
Overr. (Case-law exhaustively discussed.) {Bean 
ffionf, C, y., Patkar and Baricc^ //.) TULSIDAS 
JESINGHBHAI z/. RaISINGJI. 57 BOIU. 40 = 1411.0. 
17 = I.R. 1933 Bom. 63 = 34 Bom.LR. 1483-A.I.R. 
1933 Bom. 16 (F B.). 

[R. 36 Bom.L.R 738 (754); 11 O.W.N. 1236(1247).] 

■ ' '•Guardianship — Altcnalion — De facto i^uardtan 

— Setting aside. 

A minor can ignore an alienation hy a de facto 
guardian and can bring a suit within 12 years. Where 
the alienation is made by a person who pietends to be a 
guardian, though he is not the real guardian, he is only 
an intermcdiller just for the purpose of the transaction. 
{Mahadi'vayya and Ramckandra AW, JJf) N A RAN A 

Bhatta 7/. Lakshminarasamma. 11 MysL.J. 66. 

—Gn'ifdian^/ttp — Alienation — De facto s^uardian 

—^Validity. 

Though a Hindu minor is entitled to ignore the aliena- 
tion by a de facto guardian for purposes of limitation, 
the transaction is not, however, void because if the 
alienation was for justifiable necessity, they may be up- 
held wlrolly or partially. 1930 M.W.N. 939; 1928 
M.W.N. 602, Kef. {Ramesam, /.) rURUSllO'ITAMA 
Ratho V. Brundavana Dass. I.R. 1931 Mad. 773 
-133 1.0.773 = 1931 M.W.N. 417-33 L.W. 664 = 
A.I.R. 1931 Mad. 697 (2). 

6’ na rdi a ns hip — Alt enati on — Gua rd tan — Mort- 
gage for necessity — Subsequent sale ivithout nctesstly — 
Suit by minor — Validity of sale — Repayment of 
eonsideratton. 

Where a widow, acting as guardian of her minor 
sons, executed a mortgage of the family property for 
necessity and suljsequenlly sold the properties forks. 500 
out of which the mortgage amount of Ks. 330 uas paid 
off, but no evidence was available to show way Rs. 170 
more was rer^uired by the widow, the case is not 
covered by the iuling> of the Privy Council in 52 M.L.J, 
720; 53 M L.J.300; 53 M L.J. 786; 57 M.I..J. 7. In 
the present case the mortgage was for a period of five 
years anti there was therefore no pressure to sell the 
properties within a few months from the date of the 
mortgage, 'rhough there was necessity for the earlier 
mortgage, there was no ireces‘^ity for the subseejuent sale. 
Secondly the widow w'as n<jt in pos.^'e^'^ron of the pro- 
perty as her husband’s heir but as guardian of her minor 
sons. These tw'o circumstances distirrguish the present 
case from the Privy Council cases. The .sale was there- 
fore set aside on repayment by the sons of the amount 
which was applied to discharge the mortgage. {Bakery 
y.) PANDHAKINATH V. Ramchandra. I.R. 1931 
Bom. 274 = 130 I.O. 694= 33 Bom.L.R. 104 = A I.R. 
1931 Bom. 167. 

Gu'irdianshi p — Alienation — Guardian — Mother 

acting as guardian of minor sons — Sale by — Validity — 
Burden of proof. 

It is incumbent on an alienee from a Hindu widow 
acting as guardian of her minor sons to satisfy the 
Court that there was some pressure on the estate which 
made it necessary that the particular property should be 
sold or that at any rate he made reasonable inquiries 
and satisfied himself that this was so. When he does 
not show that, and when on the other hand it is shown 
that there was no bona fide inquiry at all, the alienation 
is not valid and binding on the minors. {Broomfield, 
y.) Kondaji v . Dagadu. 157 I.C. 592=8 R.B. 
72 = 37 Bom L R. 225 = A.I.R. 1935 Bom. 259. 

Guardianship-— Alienation — Guard tan — Per so 

nal decree against — Minor's property — Liability of. 

On a mortgage executed by defendant 1 for himself 
and as guardian of his minor brother defendant 2, the 

Q.* D.— II— 41 
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mortgagee obtained a decree for sale but as the mort- 
gaged proj^rty was sold under a decree on a prior rnort- 
■ gage, he applied for a personal decree against defendants 
, 1 and 2. Such a decree w'as passed against defendant 1 
and not against defendant 2. The mortgagee then 
applied to proceed again^t the remaining family pro- 
perty of the mortgagors, in execution of his personal 
decree on the ground that the decree was in substance 
and in effect against defendant I as family manager and 
accordingly a personal decree parsed against him in 
that capacity would enable the decree- holder to get 
access to the whole family property. 

Held, that if no supplementary decree under O. 34, 
R. 6, C. P. Code, which is in effect a money decree, 
has been passed against a minor, such a decree passed 
. against his guardran in Iris individual capacity could not 
have any effect in rendering the minors property liable. 
{Curgetiven, /.) RaMASWAMI CHKTTIYAR re AN- 
KAPPA Mu DAM- 6 I.R. (Mad.) 116 = 145 I.C. 694 = 
A.I.R. 1933 Mad. 175. 

Guardianship — -Alienation — Guuidian — Validity 

af attainst minor coparceners — Necessity — Onus of 
proof — Duty of alienee — Prtoi mnrnanai^emtnt of 
estate — Relevancy of. 

A per'^on claiming title under an alienation from a 
guardian of an infant must prove that there is actual 
necessity for it, that is, such pressure on the estate as 
would justify the act ot tire guardian; he can also protect 
hiitrself by proof of bona fide inquiry, and w’hen the fact 
of such inquiry is established the real existence of an 
alleged sufficient and reasonably accredited ne^e^sity is 
not a condition precedent to the validity of his title. 
When a legal necessity has been established, that is not 
affected I^y the previous misnranageruerrt of the estate. 
{Weston, y.) PREM SUKH v. BaNSI DHAR. 1936 A.M. 
L.J. 24. 

Guardianship — Alienation— Guardian — Mart- 

•^age by unenforceable for ivant of proper attestation — 
Pi r.sonal covenant — Enforceability. 

Where the guardian of a minor executed a mortgage 
which was found to bo invalid and unenforceable as such 
for want of proper attestation, the personal covenant 
contained in tlie deed can be errforcoil against the estate 
of the minor-, if the Halulity was one binding on the 
minor under the Hindu I/aw\ 42 Matl. 185 -36 M.L.J. 
29 (F.B.), Foil. {Beasley. C. y. and Curgeni'en, y.) 
Vknkata Jagannadda Rao Venkata Kumara 
Mahipathi Surya Rao Bahadur. 54 Mad. 163 = 
33 L.W. 95 = 1351.0 17 - I.R. 1932 Mad. 49 = A. I. 
R. 1931 Mad. 140 = 60 M.L.J. 66. 

LAppr. 35 L.W. 397 (398). D. 56 M. 879 (883).] 

Guardianship — Alienation —Mother — Majoi poi - 

\ tion applied for binding purpose — Transaction, if 
can he upheld. 

Where the mother acting as guardian of her minor 
‘ sons sold piece of lantl for R'-. 600 anil out of that paid 
a debt of Rs. 400 incurred by the father of the minors, 
field, that the ‘^ale was binding on the minors as the 
preponderance of the piircha'-e-money was f(jr a binding 
purpose, namely the payment of the debt. In such cases 
! the (juestion depends on the discretion of the Court as to 
what proportion should be found to be binding in order 
to constitute the sale binding as a whole. {Cnrgenven, 
y.) THANtJAVM.U 7/. NARAYANA PADAYACHI. I.R. 

1933 Mad. 204 (1) = 142 IC. 162 (2) = 1933 M.W.N. 
622 = A.I.R. 1933 Mad. 352. 

Guardianship — .Alienation — Mother — Necessity 

1 — Expenses of marriage of daughter. 

A mortgage executed by the mother, acting as the 
de facto guardian, to raise money fqr the expenses of 
! the marriage of the daughter, is supported by legal 
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necessity. (^Hasan^ C.J, and Raza^ /.) SHEO 
Gobind V, Ram Adhin. 8 Luck. 182-140 I.O. 566 
= I.E. 1983 Oudh 1 = 9 O.W.N. 945=A.I.E. 1933 
Oudh 31. 

Guardtanshi p — Altenati on— Mother — Necessi ty — 

Proof of ^Recitals — Evidentiary value of — Old tran> 
sactton. 

When a sale-deed executed by a widow nearly 20 
yeais befoie recited that it was made for discharging the 
debts incurred for the expenses of the funeral ceremony 
of her husband, the original vendee had since died, and 
it was not shown by the plaintiff seeking to set it aside 
that the consideration was anything but reasonable or 
that his mother could have had any motive for making 
a false recital. 

HeUU that the recital was clear evidence of a repre- 
sentation of necessity to the purchaser and that, taken 
with other circumstances, was sufficient evidence of 
necessity to support the transaction. 44 Cal. 186 (P.C.) 
and 22 Mys. C.C.R. 166, Foil. {Dorasivami Iyer, C.J. 
and Rama Rao, /.) SUBBANNA v. NAKASIMHA 
Bhatta. 9 Mys.L. J. 287. 

Guardianship — Alienation — Mother — No neces 

sity — Right of minor sons to question — One son omitting 
to question— Other minor son, if barred. 

Where a mother effects an alienation without legal 
necessity, her minor sons can question the same. The 
right to do so being personal, the omission of one of 
them on attaining majority to question the alienation 
does not prevent another minor son from impeaching it. 
The fact that the elder brother had acted as manager 
does not affect this light. {Niyogi, A.J.C.) SlTA- 
ram V. Manik Rao, 16 N.L.J. 87. 

Guardtanshi p — Alienation — Setting aside — Alie- 
nation not for necessity — Liability of minor to recoup 
benefit* 

W here it is found that the alienation \Nas not foi 
valid necessity, even when the minor is benefited not 
exactly from the alienation, but fiom subsequent events 
following the alienation and to which the alienation con 
tributed, he is not in equity obliged to lecoup the benefit 
before setting aside the alienation. {Dalip Singh, /.) 
Bhui.la V. Mihan Singh. I.R. 1933 Lah. 366(1) 
= 143 1.0.482 = 34 P.L.R. 639 = A.I.R. 1933 Lali. 
103. 

Claim to. 

Guardianship--' Claim to — Relatives other than 

parents — Appointment by Court. 

The claims of lelatives to the guardianship of a minoi 
stand upon quite a different footing from those of 
parents. The nearest paternal relatives have no legal 
right to the immediate custody of a child on the death of 
its parents. In the absence of father or mother or 
a guardian appointed by the father, the selection of a 
guardian for a Hindu minor is to be made by the Court 
as it represents the ruling powder. Mother- in law^ of 
minor acting as guardian treated as intermeddler. 
{^Mahadevayya and Ramachandra Rao, J J.) NARANA 

bhatta V. Lakshminarasamma. 11 Mys.L.J. 66. 
Compromise. 

Guardianship — Compromise by de facto guardian 

— No detriment to minor — Valid. See HINDU LAW — 

Family arrangement. A.I.R. 1933 Lah. 419. 
Debt. 

Guardianship — Debt — Adoptive mothei — Liabi- 
lity of minor. See HINDU Law — DEBTS. 67 M L J 

268. 

' ' '^Guardianship — Debt — Guardian — Necessity — 
Liability of minor. 

The guardiaq of a Hindu . infant has the pow’er to 
mortgage or even sell the estate of the minor for the 
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I necessities of the estate or for the benefit of the estate. 

1 He has also the power to contract loans on behalf of the 
minor. Apart from the personal liability of the guardi- 
I an, where the loan was taken for the necessities of the 
J estate, the creditor is entitled, in a suit based on the 
i consideration, to proceed against the estate of the minor, 

, though the latter is in no event personally liable. (^Khaja 
' Mahomed Noor and Dhavle, J J.') SUCHIT CHAU- 
uhuri z'. Harnandan Singh. 12 Pat. 112=142 
I.C. 38 = I.R. 1933 Pat. 106 = 13 Pat L.T. 666= A.L 
R. 1933 Pat. 29. 

Guardianship — Debt — Mother — Renewal of 

promissory note of father — Validity. 

A mother acting as legal guardian of her minor son is 
) competent to enter into a new contract, renewing cer- 
tain debts (one of them borrow’ed by the deceased father 
of the minor and the other by the mother for perform- 
ing the general obsequies of the father) binding on the 
minor’s estate. {Bisheshwar Nath and Nanavuity, Jjl) 
Bechu Singh v. Baldeo Prasad. 6 I.R. (Oudh) 
25 = 146 I.C. 180=10 O.W.N. 188= A.I.R. 1933 
Oudh 132. 

I — Guardianshi p — Debt — Promtssoty note by guar- 

dian on behalf of minor — Binding nature of — Liability 
of minor's estate. 

'Fhough a debt incurred on behalf of a minor for 
necessary purposes of the minor or a covenant to pay a 
debt so incurred can be enforced against the property of 
the minor, a guardian cannot impose an unconditional 
personal liability on the minor by executing a promis- 
sory note on his behalf. An essential feature of a pro- 
missory note is the creation of an unconditional personal 
, liability and such a liability cannot be imposed on the 
I minor because any qualification of the promise contained 
' in a promissory note such as that it is only to be enforced 
against a minor, if necessity, binding on the minor be 
show’n is wholly foreign to the idea of a negotiable instru- 
' ment. 42 M. 185 (F.B.) and 54 M. 163, Dist.; 35 L.W. 
j 397, Diss. from. {Reilly and Cornish, J J.) SWAMl- 
NATH A Odayar v. Natesa Ayyar. 56 Mad. 879 = 
6 I.R. (Mad.) 119 = 146 I.C. 716=1933 M.W.N. 121 
= 38 L.W. 430 = A.I.R. 1933 Mad. 710 (2) = 66 M. 
L.J. 360. 

[Overr. 58 M. 735 (740, 742) (F B.) ] 

I De jure guardian. 

Guardianship — De jure guardian in Hindu Law^ 

\ See Hindu Law— Guardianship— - Adoption. 

A.I.R. 1931 Mad. 697 (2). 

Illegitimate child. 

! Guardianship — Illegitimate child — Mother or 

father. 

' There is no authority to sustain the pioposition that 
' under Hindu Law the mother is the lawful guardian of 
i her illegitimate child in preference to the father. If the 
I obligation to maintain gives a right to custody, the 
father on whom the obligation falls under Hindu Law 
; should prima facte have a preferential right. Where 
‘ however the mother was a concubine who lived with the 
j father for a number of years, the ordinary rule giving 
I the father the rights of guardianship would prevail. 

{Bhide, /.) MT. PreM KaUR v. BaNASI DaS. 13 

' Lah. 630 = 166 I.O. 87 = 7 R.L. 869 = 36 P.L.R. 677 = 

, A.I.R. 1934 Lah. 1003. 

' Joint family. 

I ^Guardianship — Joint family — Application for 

\ appointment — Mitakshara minor — Proof of separate 
i property — Guardian and Wards Act {V III of 1890), 

I 5. 10 (1) (k). 

! Unless the applicant for the appointment of guardian 
I can show, in the case of a Mitakshara minor, that the 
I latter has some separate property, the mere allegation to- 
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that effect is not sufficient for allowing the application. 
40 B, 5 13, Ref. i^Mukerji and Gukay JJ^ BaNAMALI 
PATRA V, Arjun Sen. LE. 1932 Cal. 688 = 140 1.0. 
198 = 36 O.W.N. 769 = 56 O.L.J. 368=A.I.R. 1932 
Cal. 730. 

’Guardianship — Joint family — Appointment of 

guardian to the minor sons of a joint family — Appli- 
cation to authorize guardian to raise loan. 

Though the High Court has inherent jurisdiction to 
appoint the father as the guaidian of the minors* pro- 
perty including their interest in the joint family estate, 
it will not, however, entertain an application by the 
guardian for permission to raise a loan on mortgage or 
pass an order which would absolve the purchaser from 
any further obligation to make enquiries as to the lea- j 
lily or otherwise of the alleged necessity or deprive the j 
minor of his right, if any, to challenge the transaction ( 
when he comes of age. The guardian and the mort- 1 
gagee (or purchaser) should enter into the transaction | 
on their own responsibility. 25 B. 353, Ref. i^Kania^ /.) j 
DA'n'ATRAYA GOVIND HaLDANKAR, In re, 56 j 
Bom. 519 = 34 Bom. L.R. 1166=141 I.C. 697 = I.R. ! 
1933 Boan. 118 = A.I.R. 1932 Bom. 537. 

Guardianship — Joint family-- Appointment of — 

Guardian — Joint family consisting of adults and 
minors. 

So long as the family is joint, no gu radian can be 
appointed. The appointment of a certified guardian 
therefore implies that ipso facto the minor members are 
being separated from the adult members. i^Mukerjt and 
Bennet.JJ.) JAGANNATH PRASAD v, CHUNNlLAL. 

I. R. 1983 All. 326 = 143 I.C. 706=1932 A.L.J. 
1110 = A.I.R. 1933 All. 180. 

— Guardianship’—' Joint family — Appointment of 
— Guardian — Minor co-parcener — Inherent power of 
Court, 

The High Court can, in the exercise of its inherent 
jurisdiction under Cl. 17 of the Letters Patent fand apart 
from the Guardian and Wards Act, 1890), appoint a 
guardian of an infant coparcener in an undivided 
Mitakshara family. 54 B. 75; 50 C. 141 and 50 A. 709, 
Foil,; 25 A. 407 (P.C.) and 53 A. 190, Dist. {Costello, 

J. ) Bijay Kumar Singh Buder, In re, 59 Cal. 670 | 

= I.R. 1932 Cal. 623 = 138 I.C. 739 = A IR, 1932 
Cal. 502. I 

•Guardianship — Joint family — Brother — Mothers 

right of custody^ Guardianship of property. 

So far as the custody of a minor is concerned no doubt 
mother is the natural guardian in preference to the 
brother but where it concerns the estate of a joint family, 
the eldest member of the family karta, w^ould be the 
guardian so long as his interest does not clash with that 
of the minor. The appointment of a brother who hap 
pens to be the eldest member of a joint family as guar- 
dian of his minor brother is not therefore invalid. 
{Havliwala, A.J.C.) ViSHRAM v. GaNGARAM, 160 
I.C. 694 = 8 R S. 127 = A.I.R. 1936 Sind 236. 

Guardianship — Joint family consisting of one 

adult and minors — Mitakshara — Power of former to 
appoint guardian for minors. 

The only adult coparcener of an undivided Hindu j 
Mitakshara family cannot validly appoint by will or 
otherwise a trustee guardian or manager of the coparce- ' 
nary property of the minor coparceners during their 
minority. {Beaumont, C.J., Rangnekar and Divatia, 
J J.) Brijbhukandas Damodardas V. Ghashiram 
MULCHAND. 69 Bom. 816=156 I.C. 12=7 R.B. 
412=37 Bom L.R. 1 = A I.R. 1936 Bom. 124 (F.B.). 

Guardianship — Joint family — Major copartners 

— Power of Court to appoint guardian of property of 
minor coparceners — One coparcener attaining majority 
—Effect. 


HINDU LA W-Guaidiansliip. 

Where a joint Hindu family consists of coparceners 
who are all minors, the coparceners forming one group, 
the Court has jurisdiction to appoint a guardian of the 
property of that group as a whole; but when subse- 
quently, one of the groups arrives at the age of majority, 

I the guardianship of the person appointed by the Court 
ceases ipso facto and the Court is bound to hand over 
the joint family property to the adult coparcener as karta 
of the joint family, notwithstanding that other 
coparceners are minors. It is not open to the Court to 
I appoint the major coparcener as guardian of the pro- 
I perty of the minor coparceners. {King, C.J.) 
Chandrapal Sing z/. Sarabjit Singh. 16 Luck. 
67 = 164 1.0. 866 = 7 R.O. 613= 1936 O.W.N. 368= A. 
I.R. 1936 Oudh 334. 

Guardianship — Joint family — Minor members 
of — Attainment of majority by one member — Effect of 
— Alienation by him on attainment of majority. 

It is contrary to the Hindu Law that there should be 
a guardian certified by the Judge for a joint Hindu 
family where there is an adult member. So on the at- 
tainment of adult status by one of the minors, for whom 
a guardian had been appointed, tpso facto the guardian- 
ship terminates. One of such minors on attainment of 
majority would be competent to execute a mortgage for 
legal necessity on behalf of himself and on behalf or 
his minor brother notwithstanding the fact that the 
guardian still continued to be recorded as a certified 
guardian appointed by the District Judge {Mukerji 
and Bennet, JJ.) JaGANNATH PRASAD v. CHUNNI 
Lal. 1932A.L.J. 1110 = I.R. 1933 All. 326=148 
I.O. 706=A.I.R. 1933 All. 180. 

Minor Wife. 

Guardianship — Minor wife — Right of husband 

to guardianship. 

The husband of a minor girl is her lawful gurdian 
under the Hindu Law and is entitled to require her to 
live with him, however young she may be, unless there 
is a custom enabling the wife to live with her parents 
until she attains puberty. 24 Mad. 255, Ref. {Rama- 
chandra Rao and Shankaranarayuna Rao, JJf) 
Lakshmanachahi SuBBAMMA. 39 Mya. H.O.R. 
198 = 12 Mys. L.J. 180. 

Mother. 

—^—Guardianship — Mother — Effect of re-marriage. 

Under Hindu Law the mother is, after the father, the 
natural and legal guardian of her children and she does 
not lose her right by remarriage in cases when such 
re-marriage is recognized as valid i)y custom. To such 
cases S. 3, Art. XVI of 1856, was obviously not intended 
to apply. And even under the Act, the mother is not 
considered to be physically dead and may, in appropriate 
cases, be appointed as guardian, though not in her own 
natural right, but w’here it is for the welfare of the 
minor to do so. 1 L 146 and 38 Cal. 862, Ref. {JTek 
Chand, J.) Ram Labhai V. Durga Das. 16 Lah. 
28=35 P.L.E. 30 = 147 1.0. 19 = 6 R.L.861=A.LR. 
1933 Lab. 817. 

Guardianship — Mother — Right of custody — 

Preference to brother. See GUARDIANSHIP— JOINT 
VAM11.Y— supra. A.I.R. 1935 Sind 236. 

Powers of. 

'^Guardianship — Powers of guardian — Re- 
ference to arhitratiofi — Direction empowering arbitrator 
to give portion of entire property for charity — Legality. 

Where the sole motive of a guardian of a minor in a 
joint Hindu family in referring a matter to arbitration 
is to end the dispute as to whether certain property is 
joint or separate and the matter is referred to a personal 
friend of the family, the intention being to preserve the 
properties in the family by way of family settlement and 
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HINDU LAW— Guardianship. 

the guardian empowers the arbitrator to give a portion 
of the properties to charity out of the whole joint family 
and not out of the minor’s share alone, the direction as 
to charity does not vitiate the reference. The guardian 
in giving power to arbitrator acts bona fide for the 
benefit at his family including the minor and does not 
exceed Ids authority, (^//aveltwala^ VlSHRAM 

V, Gang ARAM. 160 I.O. 694 ~ 8 B.S. 127=A.I,R. 
1935 Sind 235. 

Settlement. 

Gurdianship— Settlement — Natural guardta7t — 

Settlement tJt favour of adoptive mother in lieu of main- 
tenance. 


j HINDU LAW— Impartible estate. 

i impartible estate depends upon the intention of the 
' holder. The crucial test is, did the holder add his other 
properties to the impartible estate with the intention of 
' incorporating them, with that estate? Rut neither mov- 
able property nor the income of an ancestral impartible 
estate can be incorporated with the estate. {^Sir Din- 
shah Mullaf) Shiba Prasad Singh v. Rani 
I Prayag Kumari Deb[. 59 I.A. 331=59 Cal. 1399 = 
134 BomLR. 1567 = I.R. 1932 P.C. 263 = 9 O.W.N 
691 = 138 I.C. 861 = 56 O.L.J. 92 = 36 CW.N. 1046 = 
36 L.W. 266 = 1932 M.W.N. 923 = 1932 A.L.J. 919 = 
ISPatLT. 659 = A.I.R. 1932 P.C. 216 = 63 M.LJ. 
! 196 (P.O.). 


A settlement executed by the natural father of a minor 
in favour of his adoptive mother by which a small por- 
tion of the family properties was given to her absolutely , 
in lieu of her claim to maintenance is a valid disposition 
of the minor’s property anti w'ithin the competence of the | 
natural guardian. Nor can it be subsequently ques- 
tioned by the minor. 23 M. L. J. 638, Ref.; 49 M. 1... J. 
317, Nol ftjll. {Sundaram Chetty, /.) SKETHIAH v. 
MU'I'vauj. I.R. 1931 Mad. 380 = 130 10. 460 = 1930 
M.W.N. 1011 = 33 L.W. 86 = A.I.R. 1931 Mad 106. 

Illegitimate children. 

See IllNF)U LAW. 

(n Guardianship. 

(2) Joint family. 

(3) Maintenance. 

(4) Partition. 

(5) SUCCES.SION. 

. -Illegitimate sons — No right by birth in joint 

family. See JOINT FAMII.Y CON.STITUT10N OF. 

9 Rang. 266=A.I.R. 1931 Rang. 216. 

Impartible estate. 

' ^Impartible estate — Accretions — Lands purchased 
out of income. 


•^Impartible estate — Adoption of holder into 

anoihet famih — Rffeit of — Rt^ht of mot fur to adopt 
another — Lands acquired out of income — Succession to. 

The holder of Ahima, an impartible Talukclari estate, 
died in 1899 leaving his wife, D 2 and his son D-\, The 
estate was inheiited by D-V who had a wife D 4 and a 
I daughter, Z>-5. In 19 1 5, D 1 was given in adoption to 
' the Rhimaria family. In 1917, the mother (A>-2) adopt- 
ed J) 3. In 1918, the plaintiff w'ho was the step brother 
of D-\ brought a suit, claiming to succeed to the estate 
I at the nearest heir, in accoi dance with the custom of 
lineal primogeniture w’hich governed the estate. A 
custom of exclusion of females was also proved. 

Held, that (/) by virtue of his ailopiion, D-\ lost all 
his rights in the Ahima estate wdiicli had vested in him 
before his adoption ; the plaintiff as the next eldest male 
heir was entitled to succeed to the estate; (//) with 
reference to ceitain vanta lands acquired by Z> 1 out of 
the income of the estate, they were his absolute property 
! which he W'as competent to alienate. The undisposed of 
residue of those laiuL w^ere inheiited by the daughter, 
w'ho unlike the wife, of the adoptee, remained in the 
original family ; (///) tlie adoption of was invalid, 


The income of an ancestral impartible estate is not 
affected by its origin l)ut is the absolute property of the 
holder of the estate. So wdiere ceitain vanta lands w’ere 
acquired out of the income of the impartible talukdari 
estate, they do not form pait of the talukdari estate in 
the absence of proof of any blending of the corpus of 
the vanta lands with the talukdari estate. 29 T.A. 82 
and 50 I. A. 1, Ref. {Pathar and Parlee, yj.) tai 
Kesarba V. SHIV.SANGJI. 56 Bom. 619 = 142 10. 
253 = I.B. 1933 Bom 197=34 Bom L.R. 1332 = 
A I.R. 1932 Bom. 654. 

[Reversed on another point. 62 I.A. 161 = 68 M.L. 
T. 701 (p.c:.).] 

Impartible estate — Accretions — Succession to. 

The income from impartible property belongs to the 
owner and acquisitions fiom that income follow the 
ordinal y I ule of succes4on, unless the facts show' that 
the owner intended to incoiporate that property with the 
impartible estate. 29 C. 433 (R. C.); 38 All. 552 (P. 
C.) and 2 Pat. 319 ( P.C. ), Foil. (^Ross and P\izl Aliy 
y/.) SOMESHWARI PRASAD NARAIN DEO v. MA- 
HESHWARl PRASAD NaRAIN DEO. 10 Pat 630 = 
136 I.O. 85 = I.R. 1932 Pat. 6 =13 Pat.L.T. 347 and 
406 - A I R. 1931 Pat 426. 

Impartible estate — Accretions — Test of — Incor- 
poration of other property with the in partible estate — 
Moveables and income of estate. 

It is competent to the holder of an ancestral imparti- 
ble estate, to incorporate as an accretion to the estate 
other immovable property belonging to him. The self- 
acquired propel ty so incorporated wdth an ancestral 
inpartible estate is impressed with all the incidents w'hich 
attach to an ancestral impartible estate, and therefore 
passes with the ectate by survivorship. Whether any 
such property has in fact been incorporated with the 


as it had the effect of divesting the estate that had on 
the adoption of n-\, become vested in the plaintiff. 
(Pathar and Paileey //.) Bai KESARBA v. ShiV- 
SANGJi. 66 Bom. 619 = 1421.0. 263-= I R. 1933 Bom. 
197=34 Bom L.R. 1332= A.I R. 1932 Bom. 654. 

[Reversed on another point. 02 LA. 16i =68 M.T>. 
J.701 (P.C.).l 

I Impartible estate — Alienation by Zemindar — 

Suit for setting aside — Finding that estate ivas nndtr- 
valued — Finding as to necessity for actual sale pi ice — 
Duty of Court — Proper decree. 

Where, in a suit by a w idow' and the adopted son of 
a deceased Zemindar to set asiile an alienation by the 
I latter on the ground of want of necessity, it is found 
I that the pioperty is sold at a gross undei value, though 
I the actual sale price was applied towards discharging 
prior mortgages on the pr(»perty, the sale cannot stand 
l>ut must be set aside in toto subject to the condition, 
that the plaintiffs should pay the alienee the actual sale 
price paid by him. The Court has no jurisdiction to 
make a new bargain between the parties, to split the pro 
perties and to compel the alienee to accept part of the 
properties arbitrarily assigned to him. Nor is it compe- 
tent for the Court to hold oi direct an enquiry as to how’ 
much of the property, if sold, would property fetch the 
price actually paid by the alienee. ^Lord Blanesbur gh.') 
NAGAPPA CHETTIAR V. RRAHADAMBAL AMMAL 
62 I.A 70 = 68 Mad. 360 = 39 OWN. 709 = 1936 
A. W.R. 435 = 1936 O.W.N. 336 = 1936 M W.N. 288 - 
154 I.O. 972 = 7 R.P.O. 166 = 1935 A.L.J. 603 = 61 
O.L.J. 221=41 L.W. 681 = A.I.R. 1936 P.O. 62 = 68 
M.L J. 452 (P.O.). 

Impartible estate— Custom— estate near 

Oudh— Not impartible by custom. See CUSTOM— Im- 
PARTIBILITY. 68 M.L.J. 448 fP.C.y 
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HINDU LAW—Impartible estate. | 

• «— Impartible estate — Custom — Successio/t — Chan- \ 
drapur — Padampur. 

The Chandrapur-Padanipur zimindari is not impar- 
tible, and does not descend to a single heir according to 
the rule of primogenituie. (Lord Blatieshurgh.') 
Birendkanath Singh v. Mirtunjai Singh. 

6 RP.C. 133 = 148 I.C. 770=39 L.W. 718 = A.I.R. 
1934 P.O. 100 = 66 M.L J. 604 (P.C ). 

•Impartible estate — Joint family — Jointness and 

separation — Burden of proof — Remoteness of common 
ancestor or separation in worship — Effect of. 

In order to establish that an impartible CNtate has 
ceased to be joint family property for the purposes of 
.succession, it is necessary to piove an intention expressed 
or implied on behrdf of the junior members of the family 
to give up their chance of succession to the impartible 
estate. It is incumlient upon a claimant to an imparti- 
ble estate to establish only a notional jointnes«, \Nith the 
Burden on the opposite party to show' a definite renun- 
ciation of their right to succe.ssion. The burden lies 
heavily on the opposite side to establish that the estate 
was held as the sepaiate property of the Raja anti that a 
separation had been brought about by an intention 
express or implied on the part of the junior branch to 
lelinquish their right to succession to the impartible 
estate, whenever a succession opened. Mere lemoteness 
of the common ancestor or the .‘•eparation in worship 
does not imply any intention on the part of the junior 
membeis to give up their right of succession to the 
estate. Witlulrawal by the Raja from social inter 
course w’ith a junior branch may be regaided in the 
same way, A.f.K. 1932 P.C. 216 and A.I.R. 1928 1\C. 
68, Rtl. on. {Lcfd Blanesbur^h,) CObl.LCTOR OF 
Gorakhpur Ram Sundar Mm,. 61 LA. 286= 
66 All. 468 = 40 L.W. 217 = 38 0. W N. 1101 = 15 Pat. 
L.T. 631 = 7 R. P. 0. 1 = 60 C.L J. 67 = 36 Bom L.R. 
867=1934 M.W.N. 751 = 150 1.0. 545=11 O.W.N. 
889 = 4 A.W.R. 46- 1934 A.L.J. 779 = A.IR. 1934 
P.C. 157=67 M.L.J. 274 (P.C.). 

’"'•Impartible estate — Joint family --'Separation — 

Evidence of. 

Both in the case of an ordinary joint undivided Hindu 
family and in the case of an ancestral impartible estate, 
to constitute separation theie must be a clear and un 
ambiguous declaration by a member of his intention to 
separate himself from the family. The separation must 
be a complete ‘separation in w'oiship, in food and in 
estate, and it is not surticient to show a separation merely 
in food and worship. In order to establish that in a 
Hindu family governed by the Mitakshara an ancestral 
impartible estate has ceased to be joint family property 
for the purpose of succe.ssion, it is necessary to prove an 
intention, express or implied, on the part of the junior 
members of the family, to renounce their right of succes> 
sion to the impartible estate. {Sir Dinshah Mulla.) 
Shiba Prasad Singh v. Rani Prayag Kumari 
DEBI. 69 I A. 331 = 59 Cal. 1399 = 34 Bom L.R 
1667 = LR. 1932 PC. 263 = 9 O.W.N. 691 = 138 IC. 
861 = 66 C.L J. 92=36 C.W.N. 1046 = 36 L.W. 266 
= 1932 M. W.N. 923 = 1932 A.L J. 919 = 13 Pat L.T. 
669 = AI.R. 1932 P C. 216 = 63 M L J, 196 (P C.) 

Impartible estate — Joint family — Separation — 

Evidence, 

Separate residence and separate messing may be some 
of the indicia by which the joint character or otherwise 
of a family may be ascertained. But in the case of 
members of a wealthy family possessed of impartible 
property, they are not only inconclusive but of little 
evidential value. A member of such a family does 
not cease to be a member, unless he has expressly or by 
necessary implication renounced his right of succession 


HINDU LAW— Impartible estate. 

to the estate. (Niamatullah aud Bennet, JJ.) MaHa- 
PAJ Kumar OF ViZIANAGRAM, In re. 6 R.A. 884 
-66 All. 1009 = 1934 A.L.J. 1237=1491.0. 306- A. 
I.R. 1934 All. 818. 

'Impartible estate — Junior members — Mainten- 
ance — Nature of. 

The right of a junior member of an ancestial im- 
partible zamindari to leceive maintenance from the 
Zumindar is not a crcatuie of custom but it is an inci- 
dent of joint family piopeity, which has been left un- 
touched by custom. (Beasley. C.J., Ramesam and 
Snndarom C/ietty.JJ) COMMI.SSl()NER OF INCOME- 
TAX, Madras v Zamindar ok Ghfmudu. 67 Mad. 
1023 = 40 L.W. 487 = 1934 M.W.N. 770 = 161 I.C. 926 
= 7 R.M. 153= A.I.R. 1934 Mad. 608=67 M.L.J. 
306 (F.B.). 

Impartible estate — Junioi members — Rights of — 

Aitachabi lity in execution. 

A junior member in an impartible estate under the 
Hindu Law has no intere'-t in the corpus of the estate, 
but has only a right to maintenance. Nor has he a light 
to any specific share of the piofits. His right is a purely 
personal right and cannot be attachtd in execution as it 
is inalienable. The right to receive profits in future, 
unless it is incidental to the ownership in the property, is 
incapable of being sold like the right tt) receive nrainteir- 
ance. (Ntyogiy AJ.C.) RaMCHANDRA Papu 
I lALBi V. SUKF'DKO Marwadi. 31 N.L R 239 = 166 
I.C. 66=7 R.N. 212 - A.I.R 1935 Nag. 133. 

Impartible e state — Jumot members— Status of. 

In the ca^e of a joint I lindu family posse.-sed of an 
ancestral impa’ lible Raj, every son acquires by birth a 
right to the estate and beiomes a member of the family 
with the holder of the estate. But for the custom of 
inipartibility, a Janior member would be entitled to all 
the rights of a member of a joint larnily. w’hich the 
Hindu Law gives him im luding the right to demand 
partition and to participate in the enjoj mtnt of the in- 
come of the estate. The custom does not supersede the 
general law, .so far as his status is concerned, though his 
right to demand partition and to paiticipate in the in 
come of the estate is taken away. Where he is entitled 
by custom to maiiitenanre out of the income of the 
e.state, he is to that extent entitled to paiticipate in the 
enjoyment of the undivided estate. {Niamatnllah ami 

Bennei , //.) Mahakaj Kumar OK Vi/janagkam, 
In re. 56 All. 1009=1934 A.L J. 1237 = 6 R.A. 884 
= 149 I.C. 306= A.I.R. 1934 All. 818. 

Impartible estate — Separation of one member 

— Partition — If ceases to be joint family property. 

In order to establi‘>h that an impartible estate has 
ceased to be joint family property for the purposes of 
succession, it i.s necessary to prove an intention expres.s- 
ed or implied on the part of the junior members of the 
family to give up their chance of succession to the im- 
partible estate and no such intention can be presumed 
from the mere fact that the members of the family had 
exercised their right of partition over their partible pro- 
perty. 55 I. A. 114, Foil. (Patkar and Broomfield. JJ.) 
Sahebgouda V. Basan('*ouda. IB. 1931 Bom. 
431 = 1331.0.847=33 Bom L R. 680=A.I R. 1931 
Bom, 378. 

[F. 56 B. 619 (647) ] 

’^Impartible estate— Succession — Joint family — 

Rule of surz Ivor ship — Applicability of. 

In the case of an ancestral impartible estate, there is 
from the very nature of the preperty no right of parti- 
I tion, and the holder has the power to alienate it inter 
VIVOS or by will. But for purposes of succession the 
estate, though impartible must be considered as co- 
parcenary property and the rule of survivorship applica- 
ble to ancestral property applies. ^ 
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Ileld^ accordingly, that in a joint family governed by 
the Mitakshara, on the death intestate of the last holder 
of an ancestral impartible estate descendible by the rule 
of lineal primogeniture, the selection of a successor was 
to be determined by survivorship, and that the senior 
member of the family took the estate by survivorship. 
{^Str Dmshah Mull,) SHI BA PRASAD SlNGH v. 
Rani Prayag Kumari Debi. 69 I A. 331-69 Oal. 
1399-34 Bom.L.R. 1667 -IB. 1982 P.C. 263-9 O. 
W.N. 691-138 I.O. 861-66 O.L.J, 92-36 0 W.N. 
1046 - 36 L. W. 266 = 1932 M. W.N. 923 = 1932 A.L J. 
919-13 Pat.L.T. 669 -A.I.R. 1932 P.0.216-63 

M. L. J. 196 (P.O.). 

[P. 65 M.L.J. 479 (489); 60 I. A. 336 (35l) (P.C.).] 
— Impartible estate — Succession — Joint family — 
Rule of survivorship — Right of. 

Although other rights which a coparcener acquires by 
birth in joint family property do not exist in regard to 
ancestral impartible property, the birth right of the 
senior member to take by survivorship remains. 59 I. 
A. 331-59 C. 1339-63 M.L.J. 196 (P.C.). Foil. 
{Lord Russell of Killowen,) Sri RAJAH RaVU Sri 
Krishnayya Rao V, Rajah of pittapur. 67 
Mad. 1 = 60 LA. 336- 6 I.R. (P.O.) 12 = 1933 A.L 
J. 1039-88 L.W. 409-1933 M. W.N. 1191 = 38 O.W. 

N. 1-36 Bom.L.R. 1076 = 68 O.L.J. 306 = 146 I.O. 
216 = 16 Pat.L.T. 1-A.IR. 1933 P.O. 202-66 M.L. 
J. 479 (P.O.). 

— "Impartible estate — Succession — Joint family — 
Survivorship — Eldest member of senior branch. 

The impartible estate in a joint Hindu family govern- 
ed by the Mitakshara passes by survivorship from one 
line to another according to primogeniture and devolves 
not on the member nearest in blood but on the eldest 
member of the senior branch. 48 I.A. 195, Foil. {Pat- 
kar and Broomfield, //.) SaHEBGOUDA v, BaSAN- 
GOUDA. I.R. 1931 Bom. 431-133 I.O. 847-33 
BomL.B. 680-A.I.R. 1931 Bom. 378. 

' Impartible estate — Suit as heir for possession 
against defendant alleged to be in wrongful posses.sion 
— If an administration suit. See UNDER ADMINISTRA- 
TION. 61 Oal. 711. 

•Isnpartihle estate — PVidow in possession — Savings 
by — Character of — Right to dispose of, 

Savings made by a widow’ holding an impartible 
estate, out of the income of the estate, remain at her 
disposal absolutely; and in the absence of anything done 
by her to show that .she treated the accumulations as 
part of her husband’s estate, she can validly dispose of 
the same by will. {Ramesam and Stone, J J.) Nava- 
NEETHAKRISHNA MARUDAPPA ThEVAR V, COLLEC- 
TOR OF TlNNEVELLY. 1936 M.W.N. 1001=160 1. 

O. 647 = 8 R.M. 674-42 L.W. 876-A.I.R. 1936 
Mad. 1017=69 M.L.J. 632. 


Insolvency. 

See also HINDU Law — Joint family. 

Insolvency — Father — Liability of sons' shares 
.Hindu Law-1)ebts--Father. A.I.R. 193 
Nag. 373. 

Insolvency— Father— Right of receiver to pro 

ceed against sons shaie with lecourse to a suit. A'c’i 
Hindu Law— Debts— Father. A.I.R. 1931 All 


612 (P.B.). 


Joint Family. 


Adverse possession. 
Alienation. 
Ancestral property. 
Business. 
Constitution of. 
Coparcener. 

Debt. * 


Father. 

Guardianship, See also Hindu Law— Guar- 
dianship. 

ILLEGITIMATE SON. 

Impartible estate. 

Insolvency. 

JOINT acquisition. 

joint family property. 

jointness. . 

JOINT PROPERTY. 

JOINT TENANCY. 

Liability. 

Maintenance. See Hindu Law — Mainten- 
ance. 

Manager. 

Minor. 

Presumption. 

Release. 

Renunciation. 

Representation. See Father and Manager, 

supra. 

Self acquisition. 

Separate property. 

Son's right. 

Suit against. 

Trading partnership. 

Wife. 

Will. 

Adverse possession. 

— ■ . II Joint family — Adverse possession — Manager — 
Possession on behalf of third party. 

Where to the knowledge of the junior member of a 
joint Hindu family, the manager is in possession of 
certain property on behalf of another person, such pos- 
session is adverse to the joint family. 42 M.L.J. 364, 
Expl. {Ramesanty /.) NaRAYANASWAMI AYYAR v , 

Thandavesa Ayyar. 1931 M.W.N. 889. 

Joint Family— Alienation. 

Benefit to estate. 

Coparcener. 

Duty of lender. 

Duty of vendee. 

Exchange. 

Father. 

Gift. See Father, supra and Manager, infra, 

INVALIDITY. 

Manager. 

Mortgage. 

Necessity. 

Rights of alienee. 

Setting aside. 

Benefit to estate. 

■ Joint family — Alienation — Benefit to estate — 
Alienation by father — Scattered items sold and a com- 
pact share purchased. 

Where the father sold fractional shares in three scat- 
tered villages for an adequate price and with the pro 
ceeds purchased a compact share in one village which 
was more productive than the properties sold, heldy that 
the transaction was for the benefit of the estate. 
{Ntamatullah and Rachhpal Singhy //.) MarKANDEY 
Singh v, Badan Singh. 147 I.O. 617 = 6 R.A. 493 
-1933 A.L.J. 1247-A.I.B. 1933 All. 668. 

■■ ■ ■ Joint family — Alienation — Benefit to estate — 
Augmenting means of livelihood of family. 

Augmenting the means of livelihood of the family, 
unless speculative or risky, must be taken to be benefi- 
cial to the family. {Mohammad Noor and Luby, JJ,) 
Lalji Singh 2/. muchkund Singh. 1641.0.97 = 
7 B.P.418-A.1.B. 1934 Pat. 699. 
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HINDU I^AW- Joint family. j HINDU LAW- Joint famUy. 

-Joint family — Altenatton — Benefit to estate — | Joint family — Alienation'^'' Benefit to estate ** — 

Burden of proof — Proof that alienor ts manager, \ Transactions capricious and reckless — Purchase by 

It is the duty of a person who sets up the plea that the manager, 
alienation made by a member of a joint family was for Although the purpose of a transaction may be to en- 
family benefit and binding on the family, to prove all the large or improve the estate, an act undertaken in a 
■elements essential for an alienation for family benefit, j capricious and reckless manner without proper calcula- 
It is for him to allege and prove that the alienor was the j tion of its consequences in the spirit, of wild speculation 
manager. {Srivastava and Zta-ul Hasan, JJ,) MaLAK j cannot be termed a “benefit” to the estate. A transac* 
Chand V, Hira Lal. 157 I.O. 946 = 8 E.O. 47= tion, by way of purchase entered into by a manager by 
1936 O.W.N. 1005 = A.I.R. 1935 Oudh 610. which out of the total purchase-money of Ks. 29,000 he 

/oiHt family— Mttnation—Benefit to tstaU— paW “le joint family funds and a iiabi- 

Meaning, ^2, 390 was burdened on the joint family 

Obiter,^T\iQ expression “benefit of the estate** as property with a further obligation to pay interest and 
used with regard to circumstances justifying an aliena- compound interest in it set aside as being highly impru- 
tion by a limited owner cannot be precisely defined but and reckless. {Ntyogt and Grtll^ Nara- 

4t may be taken as including the preservations of the YANRAO sy. MULCHAND. 29 N.L.B. 41 = I,B. 1933 
estate from extinction, its defence against hostile litiga* Nag. 70 = 141 1.0. 494 (2)— A.I.B. 1933 Nag. 109. 

tion, its protection from inundation, and similar circums- Jotnt family — Alienation — Benefit to estate — 

tances. A.I.R. 1917 P.C. 33, Rel. on. Therefore bene- Transfer of family property for purchase of new pro- 
€t, in which no idea of protection or preservation but perty nearer home, 

only an idea to improve so as to increase the income is It is now settled that a transaction entered into by the 
included, would not be sufficient by itself to make the manager of a joint Hindu family to be binding on the 
transaction binding on the reversioner. {^Mukherjt and other members need not be one which the manager is 
5. K, Ghose, //.) MOHAMMAD ALI KhaN v, KaNAI- compelled to enter into as a defensive measure in order 
ILAL. 169 I.O. 767 = 8 B.C. 350=A.I.B. 1936 Oal. to protect the family property. There may be cases in 
^26. which a transaction is so advantageous that any prudent 

Joint family— Alienation--*' Benefit to estate*— person would certainly enter into it and in these circum- 

Meaning of — Sale for higher price than market value — stances, such a transaction would be binding upon the 
If justified. j family as a whole. But this principle should not be 

The term “benefit to estate’*, as justifying an alie- (extended too far. It must not be supposed that the 
nation by a Hindu manager of the property of a minor, | managing member of a joint Hindu family Is entitled to 
does not mean or include every transaction which is ; transfer the family property merely because he thinks 
advantageous or which a prudent owner would carry | that the transfer will be for the benefit of the family, 
out in connection with his own estate. Nor is the term j Something more than that is required to make the trans- 
oonfined to a transaction which of a character to protect j action binding upon the family. It must be a transaction 
or preserve the property of the minor. The manager of arising out of a situation of which no prudent person 
a minor under the Hindu Law is not entitled to sell the acting as manager could fail to take advantage. The 
minor’s property merely for the purpose of enhancing manager is not entitled to speculate with the family 
the value of his property or for increasing the minor’s property even if he does so in good faith believing that 
income. The question whether a transaction is for the his conduct of affairs will ultimately be of advantage to 
benefit of the estate or not involves the consideration of the family. Accordingly he cannot transfer family pro- 
something more than merely whether the purchase price perty for the purpose of puichasing new properties 
paid is a good price; it involves the further question of nearer home even though he may hope to make a cer- 
what is to be done with the purchase-money, A sale by tain income out of such properties. (^Niamatullah and 
a widow, the mother and guardian of her minor son, of Allsop, //.) RAJ SiNGH v. KiSHAN LaL. 169 I.O. 
his property worth Rs. 600 for Rs. 900, cannot be justi- 66 = 8 B A. 387 = 1935 A.L.J . 464= 1936 A.W.B. 366 
“fied merely because the price got is greater than the . =A.IB. 1936 All. 299. 
price which would normally be got in the market. When Coparcener. 

there is no satisfactory evidence of the manner in which "-" Joint family — Alienation — Co^parcener — Ad- 

the purchase-money is to be dealt with, a s=ale of that ministration by Collector under Sch. HI. para, 11, C, 
character cannot be justified. {^Beaumont. C ,J.. Murphy^ P, Code — Right of junior member to alienate, 
and Wadia. //.) IlEMRAJ DatiubUYA Nathu A junior member of a Hindu joint family cannot be 
Ramu. 59 Bom. 625 = 157 I.O. 406 = 8 B B. 66 = 37 allovs’ed to deal with family property which has been 
Bom.L.B. 427=A.I.B. 1936 Bom. 295 (F.B.). placed in charge of the Collector under para. 11 of Sch. 

Jotnt family — Alienation — Benefit to estate — III, C. P. Code. {Sulaiman and Young. JJ^ SaRJU 

Purchase of mortgagee rights in family property. 'PRASAD*'. RaM SaRAN LaL. I.R. 1931 All. 636 = 

To repurchase or acquire mortgagee rights in the | 132 I.O. 668 = 1931 A.L.J. 400=A.I.B. 1931 All. 
■estate of a separated brother can never be for the benefit , 641. 

of the family. (^Harrison and Addison. //,) HaNS I — Joint family — Alienation— Co- parcener Aliena- 

KaJ V, KhushaL Singh. 14 Lah. 162= I.E, 1932 i Uon of undivided share — Validity of — Punjab, 

Lab. 617=138 1.0. 642=33 P.L,R. 472 = A.I.B. 1932 ' In the Punjab it is not open to a co-parcener to alie- 
Lab. 420. nate his undivided share in joint family property under 

'Joint family — Alienation — Benefit to estate — Hindu Law without the consent of other co-parceners and 
Sale on ground that property does not fetch interest, if he alienates joint family property, the alienation is 
One member of a joint Hindu family cannot on the liable to be set aside as a whole. {Bhide. J.) Rai.la 
ground that the family property is not fetching any RaM z/. Atma RAM. 14 Lab. 684 = 150 1.0. 184=6 
interest alienate it and appropriate the proceeds to his R.L. 833=34 F LB. 113= A.I.B. 1933 Lab. 343. 

own use This is not an act of good management of •Joint family — Alienation — Coparcener Alienee 

the family property. {JDalal. C.J, and Sahwny. /.) from — Equity of — Priority over subsequent alienee, 
DaULAT Ram ISHAR Das v, Jai Chand. 37 F.L.B. An alienee from a co parcener cannot be said to be 
J*. A E. 26. i entitled to any specific property of thte joint family. He 
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HINDU LAW— Joint family. 

Iia> only an equity lo have the alienated lands allotted 
to the share of alienor -ro-paicener in order that in the 
paitition decree the land may be given lo him as far as 
possible prior purchasers or incumbrancers are, as far 
as possible, entitled lo priority but not as a matter of 
right. It is only an equity and the question how and 
where the cijuity should be invoked in aid of a party 
must depend upon equitable considerations, which 
again inu^i depend on the circurnstancets of each case. 

1 his equity of the prior purchaser cannot be defeated by 
a collusive sale by the copaicener of his interest in 
those properties to another person. If in a suit by the 
subsequent alienee, the prior alienee was not allowed to 
be impleaded, the latter is entitled to sue far a decla- 
ration that the deciee obtained by the sulisequcnt alienee 
was collusive and should be ''et aside. i^Patkar^ /.) 
GURLINGAPPA SllIVAPPA V. SABU RAMAPPA I.E 
1931 Bom. 310-131 I.C. 886 - 33 Bom L.R. 141 - 
A.IR. 1931 Bom. 218. 

■I Joint family — Ahenatzon — Co-parcener —Altence 

from — out rights. 

A puichaser from one (O-paicener of his individed 
siiare in a ‘-pecific paitof the family estate cannot take 
possession of his purchase except hy a partition of the ' 
whole estate The veiu’ec cannot claim his remedy in 
any rither way, as for in'^tance, by a suit for paitition of 
.1 sped hi propel ty. The alienee of a specific piopeity ' 
has an erpiitabie right to have that pmpeity assigned to 
him if it can be done without injustice to the othet 
copaiceners. {Grtl/e^ J C, and Pollocl\ A. /. C.) 
Ganpatrao 7'. Kanhayai.al. 30 N L.R. 29-149 
I C 349-6 R.N. 226-AXR. 1934 Nag 132. 

Joint family' — Alienation — Coparccue? — Alienee's 

share — Determination of — Obiter. 

Olntei:- On an alienation by a co-paicener, the c.il- 
uilation foi determining the i«hare falling to the 
pill chaser should be as at the dale ol the alienation and 
not at thi‘ dale of the suit. {Vivian Pose, A.JC,) 
KAMKISAN AMBADAS MAHK.SAKI v. DAMODAR. 150 
I.O. Ill 6 R.N. 276-A.I.R. 1934 Nag, 108. 

J nnt family — Ahenation — Copaicener — Coparce- 
ner alienati ni^ sptci fic item of J otnt family pioperty — 
Right of altenei — Sint by alienee for poru^^a on and 
mesne profits — iMaiiitninabiltly — Remedy of alienee. 

An alienee from a copaicener of a joint IJindu family 
is, under the Hindu Raw, in some lespccts in a worse 
position than a tenant in-cornmon. He cannot, for in- 
stance, daiin joint possession or enjoyment of his 
vendoi’s share, iriespective of the wishes of the othei co- 
p.irv.encis. His complete rights, if any, must be woiked 
out onh in a suit for a paitition, where the equities 
belw'ctn the parties have to be w’orked out. An alienee 
of a spcHifi( item of family properly fiom a coparcener is 
not entitled to sue for possession of that item or fer past 
or futuie mcMie piofits. (A. S, A*. Chart and Srce/nzuisa- 
Raoy JJ.) KrISHNASWAMI IYKNGAR r. VeNKA- 
tamma. 14 Mys L.J. 16 = 40 Mys. H.C R. 415. 

•‘Joint family — Alienation — Co-parcener — Joint 

tenants — Alienation by one without the const nt of the 
other — Effect of — Alienation with consent — Distinction, 

One coparcener or joint tenant cannot de^tIoy the right 
of suivivoiship of anc^ther joint tenant by alienating any 
portion of the joint estate but where the alienation is 
made by the one with the concurience of the other, the 
alienation is perfectly valid. There is also a distinction 
between a case wiiere the surviving joint tenant brings a 
suit for possession against an alienee of the other joint 
tenant and a case where the suit is brought by the 
reversioners after the death of the joint tenants. In the 
latter case, the question of transfer for legal necessity by 
a holder of the lite estate in order to pay off a just 


HINDU LAW-Jolnt family. 

debt by alienating a portion of the estate, becomes 
pertinent. 33 C. W. N. 39 (P. C.), Ref. {Suhrawardy 
and Jaek,JJ.) NABIN CHANDRA ChaKRAVARTHI 
e. Shona Mala Ghosl. I.R 1931 Cal. 606 = 133 
I.C. 668 = 35 C.W.N. 279- A.I.R. 1932 Cal. 26. 

Joint family — Alienation— Co-parctner — Junior 

I member — Karta being disqualified to transfer — Consent 
' to alienation by junior — Effect. 

I A junior member of a family cannot alienate family 
' property. Where the eldest member is absent, a junior 
, member may become the karta in his place and in that 
1 contingency may be equipped with the authority of the 
I karta. The mere fact, that the karta who was under a 
I disqualification legarding power to tiansfer consented to 
I the alienation by the junior member, is inimateiial. 
j {Snlatman and Young JJ.) SaRJU I^RASAD r. RaM 
Saran RaL. IR. 1931 All. 636-132 I C. 568 = 

: 1931 A.L J. 400-A.I.R. 1931 All. 641. 

j Joint family — Alienation — Co parceners — Moit- 

I gage by adnlt coparceners — Debts due by adults — Minor 
represented by uncle — Minor not liable for debts — If 
bound by mortgage. 

The adult members of a joint Hindu family executed 
a rlced of mortgage to pay off busine.ss debts due by 
themselves. One of them, who, however, did not allege 
hiiiijelf to be ihakaita or manager of the family, 
i executed the deed in the capacity of guaidian of his 
I minor nephew as well, although the minor had no con- 
! ('em with the debts and was not legally liable to dis- 
c'll a ige them 

I Held, that the mortgage deed was not binding on 
I the minor co-parcener, aiul that the mere fact that all 
I the .nlults joined in the alienation is not pioof legal 
I necessity. {N anavutty and Thomas, JJ.) KRISHNA 

Kumar v. Gopai. Das Har Narain Das. 151 I.C. 

I 1066-7 R.O. 166-11 O.WN. 1236- A I.R. 1934 
OudJi475. 

I Joint family —Alienation — Coparcener — Mart- 

\ gage by coparcener — Substquent partition and allot- 
\ nient of mortgaged item to mortgagor and others — 
j Decree against non mortgagors — If tan be passed. 

Where pioperty subject to an equitable mortgage 
j cieated by one coparcener of a joint Hindu Mitakshara 
I family is subsequently allotted at a partition to the 
I moitgagor jointly with another coparcener, who is not a 
' mortgagor, the shares being left undefined and undeter- 
I mined, the rnoitgagee is not entitled to a deciee on his 
' moitgage as against the non-mortgagor and his interest 
in that pioperty. {Guha and Bartley, JJ.) RaKHAL 
i UaS CHATTOPADHYA V INDUBALA BaSU. 161 I.C. 
,512 = 8R.C. 529 = 61 C.L.J. 473-A.LR. 1936 Cal. 
j 125. 

, ■ Joint family — Alienation — Coparcener —Mort- 
gage by subsequent deiwlution of entire family property 
by survivor ship — Dental of necessity for mortgage — 

I Estoppel. 

The rule that a grantor cannot derogate from his own 
grant is of uiiiveisal application, and there is nothing in 
the Hindu Raw which makes it inapplicable to transfers 
of joint family property, A copaicener w’ho executes a 
mortgage of joint family property and w'ho subsequently 
becomes solely entitled to the entire family property by 
light of survivorship is estopped from denying the vali- 
dity of the moitgage, and he cannot avail himself of the 
right of the other coiparceners to challenge it on the 
grounci of want of legal necessity. {Iqbal Ahmad and 
Collister, JJ.) Bharat Singh v. Jeobodh Lal. 
7 R.A. 19= 160 I.C. 746 = 1934 A.L.J. 693=4 A.W. 
B. 289-A.I.R. 1934 All. 891. 

j Joint family — Alienation — Coparcener {Benares 

\ School) — Mortgage of his share not for family necessity 
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and decree obtainecc oy mortgagee — Death of mortgagor \ 
before execution — Right of mortgagee to put up fuort- \ 
gaged share for sale. 

Even though a member of a joint Hindu family i 
governed by the Mitakshara as interpreted in Benares j 
School is powerless to alienate his portion of the joint ' 
family property, still where a member mortgages his 
share not for family necessity and the mortgagee obtains ■ 
a decree on such mortgage, he can put up tlie share 
mortgaged for sale, even though the mortgagoi dies , 
before execution. The decree being a moitgage decree . 
an attachment is unnecessary as there is already a charge 
upon the property, even before the mortgagor’s death. ' 
The other members of the joint family cannot restrain 
the mortgagee decree holder by an injunction from pro 
ceeding to sell the mortgaged property. 3 Cal. 198 j 
CP.C.) and 5 Cal. 148 (P.C.), Kel. on. {IVort, /.) 
K^SH Behaki Singh v. Jaipkrgash Pandk. 6 R.P. 
322=146 IC.1037 = AI.R. 1934 Pat. 21. 

Joint family — Alienation — Coparcener — Rur- 

those from — Right to sue for mesne profits. 

The purchaser from a coparcener, being in no better 
position than his vendor, cannot sue for mestre profits in 
respect of the period betv\een the date of his purchase 
and the date of his suit for partition. But a coparcener 
suing for partition is entitled to have the coparcenary 
dividetl as at the date of the suit and the person in pos- 
session must account for the share of the profits of the 
property allotted from that date as they came into his 
hand> to the extent that he is not entitled to waste or 
make away with the coparcenary property between that 
date and the date of the final partition although he is in 
rightful possession thereof, and his duty to take charge 
of the property continues until the actual delivery of * 
possession of the property allotted To this extent only 
is he liable to account for profits Such accounting, 
however, is a matter to be considered in the partition 
‘^uitand should be claimed if at all by a purchaser from 
a coparcener in his suit for paitition. A separate suit 
foi mesne profits is not available to such purchaser after 
the decree for partition. {Couitney-Tcrref C /. and 
Agarwala, /.) NaND KjSHORE TUASAD SinGH re 
PARMESHWAR PRA.SAI) SiNGH. 163 I.C. 232 = 7 
R.P. 319 = A.I.R. 1935 Pat. 80. 

Joint family — Alienation — Coparcener — Right of 

alienee to lecovee mesne profit'!. 

Where the Ijrothers of a Hindu familv had become 
divided in status and W’ere enjoying the profits in definite 
shares, without, however, a division of the property by 
metes and bounds, a purchaser of the undivided share of 
one of the brothers is entitled to claim mesne profits 
from the other members in possession theieof. {Madha- 
van Nat r ami Jackson, /J) SiVARAMAMURTHI v, 
Venkayya. 57 Mad. 667 = 148 I.C. 1086 = 6 R.M. 
566 = 39 L.W. 498 = 1934 M.W.N 340 = AI.R. 1934 
Mad. 364 = 66 M.L J. 561. 

Joint family — Altemutou — t^oparcener —Right 

to transfer undivided share under Mitakshara in Bengal 
and N.-W. Provinces^ 

An undivided member of a joint Hindu family 
cannot, under the Mitakshara law' as administered in 
Bengal and N.-W. Piovinces, sell, mortgage or otherwise 
transfer his undivided share in the ancestral estate for 
his own benefit without the consent of his coparceners. 
{/Chafa Mohammad Noor and Varma, J J.) MaHINDRA 
OJHA V. SiTARAM OjHA. 165 I O. 827 = 7 R.P. 627 = 
16 Pat.L.T. 377 = A I.R. 1935 Pat 349, 

Joint family — Alienati on — Coparcener — Specu- 

lative litigation — Mortgage, tf binding on family . 

Where money is raised by a member of the family by 
mortgage, even if he be the head of the family for a 
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speculative litigation which is to the benefit of the family 
only in case of its success, it cannot be said that the 
mortgage is cieateil for family necessity and a decree 
passed thereon is not binding on the other members of 
the family. {Muker/i and Bennet, JJ.) PateSHWARI 
Prasad Pal r. Jai Karan. 136 I.C, 381 = I.R. 1932 
All. 206= 1931 A.L J. 882 = A.I R. 1931 All. 748. 
Joint family — Alienation — Coparcener — Vali- 
dity of alienation. 

Where a property of a joint Hindu family is mort- 
gaged by one of the members (save and except by the 
head of the family for antecedent debt oi proved neces- 
sity of the joint family), the general law is that the 
mortgage is not valid at all even to the extent of the 
mortgagor’s interest. {Raza and ,Srtvastava, //.) 
PUT'ioo l.AJ.v, Raghubir Prasad. 9 Luck. 237 = 
147I.C. 540 = 6 R.O. 276 = 10 O.W.N. 1166 = A.I.R. 
1933 Oudh 536. 

I Joint iamtly — Alienation — Coparcenei — Who 

can avoid. 

An alienation made by a member of a joint Hindu 
family is voidable at the option of the other members 
thereof, or any one of them, but it cannot be impeached 
I by the alienor hinv^elf or by any tiansfeiee who has not 
' acquiied by transfer or prescription the interest, in the 
prop'^rty alienated, of the entire joint family. (Case-law 
reviewed.) (^Sett and Niamafullah, J J ^ MaDAN f.AL 
7 . Chiddu. 53A11. 21=1 R. 1931 All. 125 = 128 I. 
C. 829 1930 A.L J. 1628 = A.I.R 1930 All. 852. 
Duty of lender. 

Joint family — Alienation — Duty of lender to 

!ie to <u.tual applu atimi of money given for family legal 
necessity. 

It is not the duty of the creditor to see that money 
raided for legal necessity of iho family is actually spent 
on the objects for which it was talum. Ilis duty ends 
when he, after making an honest and reasonable enquiry, 
satisfies himself that the necessity exists. {Mohamad 
Noor and Luby, JJ.) LALJI SiNGH MUCHKUND 
Singh. 164 I.C. 97=7 R.P. 418- A.I.R. 1934 Pat. 
699. 

Duty of vendee. 

Joint family — Alicntion — Duty of vendee — 

Necessity — Purchaser tf bound to !ee to application of 
money. 

Where in case of sale by manager of a joint Hindu 
family a portion of the consideration is not proved to 
j have been paid fur legal necessity, the real question is 
1 whether the sale itself w'as ju'-tified by legal necessity 
; and when the purchaser acts in good faith and after 
1 due inquiry and is able to show that the sale itself was 
justified by legal necessity, he is under no obligation to 
show the application of the surplus over and above the 
amount found to have been required for necessary 
' purjx>ses. {Bhide and Tapp, J/.) MRS. JOHNSTONE Z'. 
Gopal Singh. 12 Lah. 646 = 1 R. 1931 Lah. 804= 

! 133 I.C. 628 = 32 P.L.R. 840 = A.I R. 1931 Lah. 419. 

; ■ ■■ — 'Joint family — Alienation — Duty of vendee — ^ale 
. by father for benefit of estate, 

I The law is clear that a Hindu father may alienate 
I ancestral property both for legal necessity and for the 

■ benefit of the family. There is no difference between a 
! sale for legal necessity and a sale for the benefit of the 
! family qua the question of the use to which the money 
j is put. In case of the benefit of the family, all that the 

vendee has to do is to see whether at the time a real in- 
' tention exists to employ the money in such methods as 
1 are likely to be for the benefit of the family. Where 

■ the father and other relatives of the family had joined in 
a scheme of selling its unprofitable* property in small 

! plots and building houses with the money so acquired so 
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as to make it a source of income to the family, but 
owing to certain delays that took place, the father, who 
was a young man at the lime, found himself in posses- 
sion of a large sum of money and he proceeded to 
squander a portion of it, at any rate, in riotous living, , 

Held^ that the vendees could not be held responsible 
for the untoward result and all they had to consider was 
whether the representation made to them at the time 
was a l>07ia fide one, and that in the circumstances of the 
case, they could bona fide come to that conclusion on 
what was then the evidence before them. {Daltp Stngh 
aftd Abdtei Qadtr, J/.) KHEM CHAND v, JaSWANT 
Kai. 6 B.L. 648-U9 I.C. 46 = A.I.B. 1034 Lah. 615. 
Exchange. 

—Joint family — Alienation — Exchange deed execut- 
ed by manager if defeasible. See AGRA PRE-EMPTION 
ACT, S. 20. A.I.B. 1931 All. 211 (2). 

Joint family — Alienation — Exchange by father 

or manager — Other members of family — Eight to 
challenge. 

A deed of exchange executed by a father or manager 
is liable to be challenged by the other members of the 
family if it was not executed for legal necessity or for 
the benefit of the estate. {Sulatman^ A.C.J. and 
Banerji, /.) BaLZOR SINGH v, KaGHUNANDAN 
Singh. 64 All. 85-I.B. 1932 All. 286 (2) = 137 I. 
0. 191 = 1932 A.L.J. 33=A.IB. 1932 All. 548. 
Father. 

See also HINDU LAW. 

(1) JOINTFAMILY — ALIENATION— SET 

TING ASIDE. 

(2) Debts. 

- — Joint family —Alt enatton— Father — Antecedent 

debt. 

All antecedent debts included in the mortgage must be 
held to constitute valid necessity. They need not be 
independent of mortgage security. {/I hide and Din 
Mahomed, JJ.) SOHAN LaL v. ISHAR SINGH. 16 

Iiah, 320 = 1661.0. 266 = 7 B.L. 666 = A.I.B. 1934 
Lah. 800. 

Joint family — Alienation — Father — Antecedent 

debts — Absence of legal necessity- Binding nature. 

Debts incurred by a Hindu father are binding on his | 
minor sons, though not for legal necessity, if they are 
antecedent to a mortgage executed by him and are not , 
immoral. When the sons who impeach such debts do ' 
not proceed further than making a vague allegation that 
they are immoral or illegal, but there is nothing to con 
nect them with any acts of immorality or illegality, and 
it is found that the debts are probably the result of 
extravagance, the debts and the mortgage passed to pay 
off those debts are binding on the sons. {^Murphy and . 
DiVatta,JJ,) CHHOTABHAI r^ DaDHABHAI. 1621. 

0. 716 = 7 B.B. 166 = 36 Bom.L.B. 738=A.I.E. 1936 
Bom. 64. 

Joint family — Alienation — Father — Antecedent , 

debt — Alienation of property to discharge — V alidity. 

A Hindu father can sell or mortgage not only his own 
interest but also the interest of his sons, grandsons and I 
great-grandsons in coparcenary property to pay an ' 
antecedent debt which was not immoral or illegal. To 
constitute an antecedent debt, it is not necessary that the 
creditor and the alienee should be different persons. ' 
What the law requires is that the debts must be - 
independent of the alienation and not a part of the same , 
transaction. {^Shadt Lai, C.J. and Eanei Lai, /.) | 
Iqbal Singh v . Jasmer Singh. 15 Lab. 716 = 163 
1.0. 862 = 7 B.L. 464 = 35 P L.B. 216 = A.I.B. 1934 j 
Lab. 296 (2). 

Joint family — Alienation — Father — Antecedent 

debt — Barred debt. 


] HINDU LAW- Joint family. 

A mortgage created to pay a time- barred debt is valid. 
As the Hindu Law does not recognize limitation, the 
time-barred debt is a valid antecedent debt within the 
meaning of Hindu Law. (Mokamail Noorand Luby, JJ.) 
Lalji Singh z/. Muchkund Singh. 164 1.0.97 = 
7B.P. 418=A.I.B. 1934 Pat. 699. 

■ J oint family — Alienation — Father — Antecedent 

debt — Barred debt, tf can constitute. 

A time-barred debt constitutes a valid antecedent 
debt if it has not been incurred for any illegal or 
immoral purpose. {^Srivastava. J.) PaRMaNAND 
MisiR z*. GUR Prasad. 167 I-O. 667 = 8 B.O. 26 = 
1935 O.W.N. 892=A.I.B. 1935 Oudh 500. 

Joint family — Alienation — Father — Antecedent 

! delt — Barred debt, if constitutes. 

A time- barred debt constitutes a valid antecedent debt 
binding on the son for the purpose of supporting an 
I alienation by the father of the ancestral joint property 
of the family, provided the debt was legally recoverable 
from the father, e.g., under S. 25 (3), Contract Act, 
were he alive. {Grille, J. C. and Pollock, A. J. C.) 
ViSHWANATH zi. SHANKATGIR GURU MOTIGIR. 30 
N.LB. 331 = 163 I.0. 115=7 B.N. 122 = A.I.R. 1934 
Nag. 264. 

— Joi fit fam i I y — Ali enation — F ather — Antecedent 

debt — Debt due under prior mortgage. 

A previous mortgage debt can be held to be an antece- 
I deni debt for the purpose of a subsequent sale of the 
family property by the father, if it is truly antecedent 
and not part of the sale. {Addison and Dm Mohammad, 
JJ ) Gopal Das v. Topan Das. 16 Lah. 624 = 163 
I.O. 706 = 9 B L. 38 = 37 P.L.B. 712. 

——Joint family — Alienation — Father — Antecedent 
debt — Debt due under prior mortgage. 

A debt due under a prior mortgage is an antecedent 
I debt which would justify an alienation by the father or 
grandfather so as to be binding on his minor son or 
grandson, {Broomfield and Wadia, JJ.) JAGADISH 
Prasad z'. Ambashankar. 162 1.0.405 = 7 B.B. 
138 = 36 Bom.L B. 625 = A.I.B. 1934 Bom. 324 
! - ■■■ ■■ 'Joint family — .4^1 1 enation— Father — Antecedent 
debt — Debt not yet due and payable. 

Where the father of a joint family has alienated joint 
family property for an antecedent debt, i.e., a debt dis- 
sociated in time and fact from the sale itself, and the 
property has pas:ed to the alienees, the joint family can- 
not recover except upon proof that the debt was for 
immoral or illegal purposes. The phrase * antecedent 
debt* includes a mortgage debt which is no yet payable 
and it is not essential for the application of this doctrine 
that the debt should have become payable and should 
have been paid by the alienee, t.e., the alienee in order 
to succeed need not have paid the full consideration and 
discharged the antecedent debt. 46 A. 95 (P.C.), Rel. 
{Wallace, /.) SUBBARAYULU CHETTIAR v. RaTNAM 
Ayyar. 34 L.W. 982 = A.I.B. 1931 Mad. 616. 
— —Joint family — Alienation — Father — Antecedent 
debt — High rate of interest — Necessity for — Onus — 
Relief to son— Duty of lender. See HINDU LAW— DEBTS 
—Interest, 56 Bom. 86=A.I.B. 1932 Bom. 136. 

Joint family — Alienation — Father — Antecedent 

debts — Meaning of. 

When the debts incurred by a father or grandfather 
of a joint Hindu family are advanced long before a 
mortgage executed by him and quite independently of 
the mortgage, and there is no connection between the 
debts and the mortgage except that the mortgage was 
executed to secure payment of the debts which already 
existed, and it further appeared that at the time the 
i debts were incurred there was no intention of securing 
i them by a mortgage deed, 
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HINDU LAW-Jolnt family. 

Held^ that the debts were antecedent not only in 
time but also in fact, and were sufficient to support a 
mortgage of family property, although the mortgagee 
happens to be the original creditor himself. i^Broom* 
field and Wadta, //.) JAGADISHPRASAD v. AMBA- 
SHANKAR. 152 1.0. 405-7 R.B. 138=36 Bom.L.R. 
625= A.I.B. 1934 Bom. 324 

— "Joint family — Altenaiion —Father — Antecedent \ 
debt — Meani ng of, \ 

When the manager of a Hindu joint family is the 
father of the family, he may alienate the family property 
to satisfy a personal debt of his own, provided that the 
debt is an antecedent debt and was not incurred for im- 
moral purposes. A debt may be antecedent even 
though associated with the alienated property, if it is not 
connected with the actual transaction of which it j 
forms the consderation. (Fraser, J.C, and Saaduddin, \ 
A,/,C,) Dhiyan Singh v, Sant Singh. A.I.B. 1934 
Posh. 118. I 

—Joint family — Alienation — Faiher— Antecedent 
debts — Necessity for — Need for proof. 

In the case of alienations made by father, in the j 
absence of a finding that an alienor has been recklessly 
extravagant or has been wantonly wasting his property, 
the vendee is not required to prove that previous debts | 
whether owing to himself or to third persons which have j 
been paid out of the sale consideration were contracted 
fot necessary purposes. He has only to prove the 
existence of such debts and once that is established | 
and it is not proved that they have been incurred for 
immoral or illegal purposes, their payment becomes a 
valid necessity sufficient to support the sale. (Rangi 
y.) AKKU V, ALI AKBAR. 156 LO. 179 = 7 R.L. 
^48 = A.IR, 1934 Lah. 837. 

Joint family — Alienation — Father — Antece* 

dent debt — Partial necessity — Decree — Form of, 

A mortgage was executed by the father for Rs. 5,000 
out of which Rs. 3,500 were utilised for the satisfaction 
of antecedent debts, the balance for a purpose personal 
to the father. 

Held, that the decree in a suit by the son should 
give him liberty either to redeem the whole property on 
payment of Rs. 3,500 or his own share only (i,e., a half 
of it) on payment of a half of Rs. 3,500. (Niyo^t and 
Grille, A.J.Cs.) RaJESHWARz/. MaNGNIRAM. 29 N. 
L.E. 107 = I.R. 1933 Nag. 100 = 142 1,0. 242(2) = 
15 N.L.J. 159 = A.I.R. 1933 Nag. 89. 

Joint family —Alienation — Father— Antecedent i 

debt — Sale for debts not illegal or immoral — No proof 
of legal necessity — Validity of sale. 

Where a sale-deed was executed by the father for 
Rs. 2,000 to pay off a mortgage for Rs. 500 and a pro- 
missory note debt for Rs. 421, and it was not shown 
that the two debts were incurred for any legal necessity. 

Held, that so long as it was not proved that the two 
prior debts were tainted with illegality or immorality, 
they were antecedent debts which justified the sale. 46 
A. 95 (P.C.): 46 A. 301 and 47 A. 795 (P.C.), Foil. 
{Barker, J.) SHANKER NAR AYAN V. TUKARAM. I.E. 
1932 Bom. 696=140 I.O. 266 = 34 Bom L.E. 808 = 
A.I.B. 1932 Bom. 438. 

* Joint family — Alienation — Father — Binding 

nature. 

There is no general presumption that the debt con- 
tracted by the father is beneficial to the family and 
binding on the sons; the benefit and necessity will have ! 
to be established by the creditor. The mere fact that 
the alienation of the joint family property was by the 
father even though he was at the time a sole adult 
male member of the family is not by itself sufficient to 
prove that it was made for the benefit of the family. 


HINDU LAW— Joint family. 

(Sreenivasa Iyer, Offg. C.J» and Ramachandra Rao, 
/.) SEETHARAMUSA V. Bidare THIMMAPPA. 10 

Mys.L.J. 448. 

Joint family — Alienation — Father — Binding 
nature. 

Under Hindu Law a father’s alienation cannot be at- 
tacked, if it is made to pay off antecedent debts or to 
raise money for legal necessity. The sons have pious 
duty to pay their father’s debts if they were not im* 
moral or illegal and the whole of the family property can 
be sold in execution of a decree passed on the basis of 
such debts. If the sons contend that the debts were 
raised for immoral purposes, it is incumbent on them to 
prove a clear connection between the debts and the 
alleged immorality. It is not sufficient to prove that the 
debtor was a person of immoral character. (Hilton and 
Rangi Lai, JJ.) NAWAB v. SaRDAR SinOH. 158 I.O. 
102-A.I.R. 1935 Lah. 176. 

" ■ Joint family—^ Alienation — Father — Mortgage — 

Binding nature on son — General charge of immorality. 

Where an alienation be way of mortgage is made by 
Hindu father in respect of family property for pay- 
ment of his antecedent debt and the alienation is chal- 
lenged by his son as being tainted with immorality, the 
onus is on the son to establish by evidence that the 
debts in question were incurred by the father for immo- 
ral purposes. The burden of proof is not discharged 
by establishing a general charge of immorality but 
there must be sufficient evidence to connect the particu- 
lar cases of expenditure directly with the acts of immora- 
lity alleged. (Lord Macmillan.') SHYAM NARAIN 
SINGH 7^ SURAJ Narain Pandey. I.R. 1933 P.O. 
19 = 1411.0.609 (1) = 37 O.W.N. 293=10 O.W.N. 
137= 1933 M.W.N. 138 = 37 L.W. 277=67 O.L.J. 
49 = 34 P.L.R. 175=35 Bom.L.R. 301 = A.I,R. 1933 
P.O. 38 = 64 M.L.J. 148 (P.O.). 

•Joint family — Alienation — Father — Gift of 

ancestral property — Validity — Diw in Oudh. 

In the piovince of Oudh, it is now settled law that 
the alienation of joint ancestral property by the manager 
of a joint Hindu family is void ab initio unless it is 
made for legal necessity or in lieu of an antecedent 
debt. No question of legal necessity or antecedent debt 
arises in the case of a gift. It follows, therefore, that 
a gift of joint ancestral property by the father during 
the minority of his son is absolutely void and ineffec- 
tual. (Ning, C.J. and Zia-ul-Hasan, J.) GayA Ram 
Sahu V. Blshnath. 166 I.C. 711 = 7 R.0. 675 = 
1936 O.W.N. 777. 

Joint family — Alienation — Father — Gifts to 

daughters, 

A father in a Mitakshara joint family is competent 
to make reasonable gifts to his daughters and such gifts 
will be binding on the other coparceners. (Kumara' 
swami Sastri and Reilly, JJ,) RaMAKRISHNA AYYAR 
V. Parameswara Ayyar. 1931 M.W.N. 216. 
——Joint family — Alienation — Father — Gift to 
daughter for life of small portion in consideration of 
love and affection — Validity, 

A Hindu father under the Mitakshara Law has no 
power to make a gift of even a small portion of the joint 
family lands to his daughter, for her maintenance, for 
her life, on the ground that she looked after him in his 
old age and that he had great love and affection for her. 
(Rangnekar, J.) JiNNAPPA 7 a ChimmAVA KRISHNAP- 
! PA. 69 Bom. 469 = 169 I.O. 207 = 8 R.B. 173 = 37 
I Bom.L.R. 484 = A.LR. 1935 Bom. 324. 

I ■ — Joint family — Alienation — Father — Gift to 
stranger — Binding nature. 

Where a joint family consists of a father and a son , a 
gift of the family properties by the father is void in toto 
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HINDU LAW— Joint family I 

and the son is entitled to recover the properties and not j 
merely to recover only his share in a properly framed 
suit for partition. {Lakshmatia Rao, /.) PlCHA PILLAI | 
2/. Kathaperumal PILLAI. 6 B.M. 666 = 1481.0. 
1073 = 1934 M.W.N. 694 = 39 L.W. 618=A.LB. ; 

1934 Mad. 356. 

'Joint family — Alienation — Father — Gift to 

.s t ranker — Validt ty — Onus, 

Uiuler Hindu Law a father has no power to make a 
gift of the joint family propel ty in favour of a stranger 
There is no law requiiing a member of the joint famil> 
who is in pf)Ssession of such property to sue to set aside 
the gift, and his failure to do so does not tender the 
gift valitl and binding on him. If the donee sues for 
possession it is for him to establish the validity of the 
gift on whir h he relies and not for the toparcener in 
possession to prove its invalidity. {Coldstream and 
Iihidi\ //.) Riasat a LI 7>. Iqrat. Rai. 16 Lah. 659 = 
157I.C. 76 = 8 BL. 74 (2) -37 P.L.B. 846 = A.I.R. 

1935 Lah. 827. 

Joint family — Aht nation — F athei — Immorality 

of debt ^ -Onus of proof . 

When the aUenor is the father of the contesting plain- i 
tiff, an alienation effected for the father’s antecedent 
debts, whetlier for necessity oi not, will aNo be valid 
provided the debts vveie not of an immoral chaiacter. If 
the rlebts are alleged to be iinnuJial the bunlen <jf | 
proving that the debts were of such chaiacter will lie rjn ' 
the (ontesting plaintiff. There must be evidence in .Mich 
cu'-es to connect the debt directly with the alleged 
immoiality. {Cold sti earn and lihide^ JJO RAJ 

Kishoke?'. Madan (Iopal. 13 Lah. 491-- 143 I C. 
249 -=I.R. 1933 Lah. 322^33 P.L B. 829 -ALB. 
1932 Lah 636 

-/,//// fa/ Illy — Alienation — Father — I ninici ality 

of fathei — Gtutial alleifation in plaint — Siif/icieney* 

A general charge of immoiality is not permitted in a 
pltading. The immorality must be pleaded with paiti- 
cuUuity , in a suit by the son impeaching the alienation 
by a Hindu father, the pleading must show with prtr i 
sion how exai tly it came alrout at the particular time 
that the par ticiilar nuiney Was nr erled and u.sed for the 
particular immorality chaiged. 'J'he duty of the Judge 
is to have the wdiole ot the general paragraph strut k out. 
{A/ears, C. J. and Sen, J.) jAGDlbH NaRAIN v, 
IIA/AKI LAI.. IB. 1932 All. 671 (1) = 140 10. 635= 
1932 A.LJ. 309 = A.I.R. 1932 All. 467. 

Joint family — Alienation — Father —Le^al neces- 
sity — Assumption Inno far permissible. 

The doctrine that the existence of legal necessity 
may be assumed from a repiesentation to, and an en- 
quiry made by the money-Iendei who acted in good faith 
in lending money to the fathei W'cjiks fairly in practice, 
having regaid to the difficulties w’hich a money-lender ' 
has in many cases, in ascertaining the truth or as to the 
existence or otherwise of legal necessity ; but it should 
not be unduly extended so as to warrant an assumption 
that if an eiujuiry has been made, the money-lender 
could have discovered just those facts which would have 
convinced him of the existence of the necessity and , 
could not have discovered srjme others which would have j 
shown otherwise. {Sen and Niamatullah, //.) GaURI 
Shankar Sharma v. Thakur Mena Ram. I.R. 
1931 All. 369 = 131 1.C. 613 = A. I.R. 1931 All. 600. ' 

■ Joint family — Alienation — Father or managing 
number — Gift for pious purposes. \ 

Undei Hindu Law a father or any managing member ! 
has power to alienate ancestral immovable property by 
way of gift within reasonable limits for pious purposes 
only. {Tapp and Walker, JJf) KaRAM SlNGH v, 
SURENDEK SiNGM. 135 I.O. 180 = I.B. 1932 Lab. 
52= A.I.B. 1931 Lab. 289 (2). 


HINDU LAW - Joint family. 

■■■■ - -'Jot nt family — Alienatt on — Father — Mortgage. 

The father of a joint Hindu family is entitled to 
mortgage joint family property to pay antecedent debts 
which are not tainted with immorality. {Niamatullah 
and Fennet, JJ.) BanKEY LaL v. MT. RaM PlARI. 
147 I.C. 224 = 6 R.A. 441 = 1933 A.L.J. 1399 = 
A.I.R. 1933 All. 669. 

Joint family — Alienation — Father — Mortgage — 

Antecedent debt — Prior mortgage debt — If constitutes. 

A prior mortgage debt would be an antecedent debt 
within the principle of the Hindu Law, wffien paid off 
by a sub‘«equent mortgage document executed by a 
llindu father. {Anantaknshna Ayyar and Coinish, JJ ) 
SUBRAMANIA AYYAR v. SWAMINATHA AYYAR. 163 
10. 1013 = 7 RM. 392 = 1934 M.W.N. 321 = 40 L.W. 
676 = A.I.B. 1935 Mad. 121. 

Joint family — Alienation — F other — Mortgage — 

Business debt — Not binding on mtno? members. 

Money borrow’ed by the father as manager of joiiit 
Hindu family governed by the Mitakshara law', for the 
purpose of a business which is not ancestral is not for 
legal necessity and a mortgage granted as sccaiity for 
Mich a loan is not binding on the minor members of such 
family. {Siibhedar , A. J. Cf) WaMAN RAMBHAN 
MaRathe V. Mauladina Ayub. 30NL.R. 237 = 
150 I.C. 121 = 6 B N. 277 = A.I.B. 1934 Nag. 155. 

Joint family — Alienation — Father — Afortgage 

by father not for family necessity — Right of mortgagee 
to personal detree against father and in execution to 
bung entire family estate to sale. 

Where a Hindu, who is the manager of a joint family- 
consisting of himself and his sons, alienates joint pro- 
perty, not for family necessity or for payment of a just 
anteceflent debt, the moitgage qua mortgage is not 
binding on the sons, but it is open to the mortgagee in 
spite of a declaration obtained by the sons that the 
mortgage was not binding on them, to obtain a personal 
decree cigain.*>t the father under O. 34, R 6 of the C. 
P. Code, and, in execution of that decree, bring the 
entire family estate, including the mortgaged property 
to sale unles**, of course, the sons are alile to show that 
the debt in question w'as tainted with immorality or ille- 
gality. {Tek Chand and Monroe, JJ.^ JOWALA I)aS v. 
WazirChand. 149 I.C. 515 = 6 R.L. 701 = A.I.B. 

1933 Lab 768. 

Joint family — Alienation — Father — Mortgage by 

father to purchase other lands or for investment on othi 
— Validity. 

A Hindu father is not entitled to sell or mortgage 
family pioperties for the puipose of puichasing other 
lands for the family, in the absence of special cirrum- 
stances to justify the same ; nor is he entitled to borrow 
money on the security of family propeities for the pur- 
pose of investing the bonow’ed money on the othi of 
some other properties. {Anantaknshna Ayyar and 
Cornish, JJ.) SUBRAMANIA AYYAR v. SWAMINATHA 
Aiyar. 163 I C. 1013 = 7 B.M. 392 = 40 L.W. 576 = 

1934 M.W.N. 321 - A.I.B 1936 Mad. 121. 

Joint family — Alienation — Father — Mortgage 

— Necessity — Proof required — Family business. 

To sustain an alienation the facts represented to the 
alienee must, if true, not only justify the loan, but where 
family business is existing they must also show that the 
money was required for that business ; w ithout such 
proof of necessity for the loan, such loan cannot be 
made a charge on the family property. {Hilton and 
Rangi Lai, JJ.) RaMAN MAI. v. NATHU MaL. 163 
I I.O. 1010 = 7 R.L. 496 = 37 P.L.B. 471 = A.I R. 1934 
I Lab. 895. 

I — Joint family — Alienation — Father — Mortgage — 

Right of later Court auction- pur chaser to contest vali- 
1 dity. 
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HINDU LAW— Joint famUy. HINDU LAW— Joint family. 

Where a joint family consists of father and sons, nor necessary act of the father to alienate. 3l All. l76 i 
an auction purcha.ser at a sale held in execution of a 5 Cal. 148 and 13 Cal. 21, Rel. on. {IVai/ace, /.) 
simple money-decree against the father, of a part of SUBBAUAYULU Chkttiar v. KaTNAM AYYAR. 34 
joint family property which has passed one of the family, Ij.W. 982~A.I.R. 1931 Mad. 615. 

being in his possession by virtue of the auction sale, can joint family^-Ahenation-^Father— Necessity— 

impeach a mortgage of that pait of the property made Proof— Recitals, 

by the father on the ground of want of legal necessity, The recital in a deed is clear evidence of representa- 

and defend his possession and resist the suit brought by tion it makes and if the circumstances aie such as to 

the mortgagee for the sale of the property in satisfac justify a reasonable belief that an enquiry would have 
tion of an invalid mortgage. 15 All. 339, Kel. on ; 35 confirmed its ti uth, then when proof of actual intjuiry 
All. 353, Conw. {Sen and Niamatullah, J J,') MadaN has become impossible, the* recital coupled with such 
IjAL v> Chidpu, 53 All. 21~I.R. 1931 All. 126= t circumstances would be sufficient evidence to suppoit the 
128 I.O. 829 = 1930 A.Ii. J. 1528 = A.I.R. 1930 All. deed. {Ranc;t Laf J.') Akku z^. Ali Akbak. 156 
>862. j I.C. 179 = 7R.L 648-A.IR. 1934 Lah. 837. 

[Rel. l932 A. L J. 1 1 10 ( 1 1 1 4).] ; Joint family • — Alienation — Father — Powers 

Joint family — Alienation — Father — Mortgage by I wider than manager. 

— Subsequent partition — Suit on mortn^age — Sale — The manager of a joint family has powers to alienate 

Riflht ot auction purchaser to possession. for value joint family properties so as to bind the inteiest 

A father had created a charge on jv^int family pro- of both adult and minor coparceneis of the property, 
perty. Subsequently, a paitition was etiected and the provided that the alienation is made for a legal necessity 

family w.as disrupted. The partition although specifying or for the benefit of the estate. When the manager of 

the shares of the various members was not a partition by .r joint Hindu family sells joint family propertic;*-, the 

mates ami I)ounds. A suit was brought on the mortgage purchaser is bound to inqiiiic into the necessity for the 
ami decreed. The mortgaged property was brought to sale and the buiden lies on him to piove either that 
sale and when the auction purchaser sought to get there was a legal necessity in fact or that he made 
possession of the property bought by him, he was proper and /irVA' inquiry as to the existence of such 
resisted by the .sons. necessity and did all that was reasonable to satisfy him- 

//f A/, the property having been joint at the time of self as to the exbtence of .such necessity. A Hindu 
the mortgage, the mortgagee’s rights were not affected in fathei as such has even wider power of alienating co- 
any way by the partition and that the sons were not j parcenary properly, that is to say, he has powers which 
entitled to lesist the auction- pui chaser unless they : no other coparcener has ; foi he may .sell or mortgage 
proved that the debt incurred by their father was illegal ancestral property including the interest of his ^<ms and 
or immoral. 8 B. 481, Foil. {Broadioay and Coldstream^ gramlsons therein, piovided that the debt was an 
JJ.\ HKM KaJ Z'. BaSHESHAR Has. 14 Lab. 22 = I.R. antecedent debt and was not inclined for immoral or 
1933 Lah. 246 (2) -=142 I.C. 693 = 34 P.L.R. 306= illegal purposes. {Fazl Alt and James, JJ) KaU- 
A.I.R. 1933 Lab, 253. charan Singh z/. Hirdai Narain. 154 I.C. 948 = 


'•Joint family — .Alienation — Father — Mortgage by 
—Suit on — No proper representation of soifs interest 
Son's right of redemption not lost. 

The real criterion of representation is w’hether the 
joint family was represented and substantial jubtice has 
been done. Where therefore in a suit on a mortgage 
against the father, if the father not only omits to take 
part in the suit but in declining to redeem, does grave 
injury to the family property in ignoring the interest of 
the son, the right of the son to bring a suit for redemp- 
tion is not liarrecl. {Grille, A. J. C.) A NAN DA PANDU- 
UANG z/. Uttamrao. 29 N-LR. 77-^6 IR. (Nag) 
12 = 144 I.C. 521=A.I.R. 1933 Nag. 44 (2). 

Joint family — Altcnatton — Father — Necessity 

for major portion — Mart gage— Sons, if bound regarding 
remaining portion of debt. 

Thepiinciple that if a sale deed is found to have 
been executed for necessity and the l)ulk of the consi- 
deration consists of antecedent debt or was justified by 
family necessity, it should not be set aside because no 
legal necessity in respect of minor portion of the sale 
price has been proved, does not apply lo the case of a 
mortgage inasmuch as the father can borrow the preci.se 
amount required to meet the family nece.'-sity. If more 
is bon owed, the other members aie not liable to that 
extent. 5 O.W.N. 836, Rel. on. {Raza and Risch, IJf) 
MiSKi Had z'. Bhawani Din. 8 O.W.N. 1002 = 134 
I.O. 1089 = I.R. 1932 Oudb 1. 

■ ■ — Joint family — Alienation — Father^ Necessity 

Plea that alienation might hare been avoided. 

Where minors suing to recover property alienated by 
father of joint family cannot impeach the necessity for, 
or the nature of the alienation, it is not open to them to 
plead that the family necessity might have been relieved 
in some other way and that it was neither a prudent 


7 R.P. 504 = A.I.R. 1936 Pat. 24. 

— - .Joint family — Alienation — Father — Pre^perty 
inherited from uncle — Sem’s light to question. See 
Hindu Law — Joint family — - Ancestral Pro 
PERTY. 11 O.W.N. 1361. 

-Joint family — Alienation — Father — Ratifica- 
tion bv sons. 

Where joint family property is solil by father and sons 
an<l the vendee is asked to pay off a mortgage debt 
contracted l)y the father alc^ne out of the sale proceeds, 
the sons cannot challenge the binding nature of the debt 
as they must be deemed to have admitted it as binding 
when they arranged to pay it off. {Madhavan Natr 
and Jackson, J J.) PaLANIAPPA CiIETTIAR V. SUB- 

kamania Aiyar. 15010.176 = 6 RM. 706 = 1934 
M.W.N. 682 =39 L W. 131 - A I.R. 1934 Mad. 185. 

Joint family — Alienation — Father— Sale deed 

attested by eldest members of family — Suit by grand- 
children as nominal plaintiffs — Collusion — Proof of 
ne:es5ity. 

One M, who was blind and deaf on account of old 
age. alienated some property for paying some old debts. 
The deed was attested by R (one of his sons) and /? (his 
grandson) who were eldest members of the family and 
heads of their respective branches, which were entitled 
to nearly one half of the joint family properties. They 
weie light-hand men and b'orrowed practically all 
the money which had been disallow'cd by the High 
Court, R and B did not go into the witness-box. In 
suit by the children of R and B practically at the end of 
the limit ition. 

Held, that R and B were in a better position than 
any one else to say whether the money was applied for 
the necessary purposes of the family. They had allowed 
their children to figure as plaintiffs and got themselves 
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impleaded as defendant**. The suit was a collusive suit* 
and that the conduct of R and B afforded ample cor- | 
roboration of the other evidence that the sale was j 
effected for necessary family purposes. 48 All. 5l8 (P .C.) \ 
and 53 M.L.J. 786 (P.C.), Kef. {Str John Wallis:) I 
JAGANNATH V, Shki Nath, 61 I A. 160 = 56 All. 123 ; 
= 1934 A.L J.960 = 3 A.W.R. 379 = 38 0.W.N. 421= i 
39L.W. 296- 11 O.W.N. 291 = 1934 M.W.N. 296= | 
59C.L.J. 167 = 36BomL.B. 416 = 6 B.P.O. 97 = 147 i 
I.C. 903 = A.I.B. 1934 P.O. 66 = 66 M.L.J. 321 (P.C.) j 

— Joint family — Alienation — Father —Sale of family I 

propeity by — Minor son’s right to pre-empt. PRE* i 

EM PTION— RIGHT TO. 1561.0. 16 (1) = A I B. 1936 i 
Lah. 660. 

'Joint family — Alienation — Father — Son horn 

prior to alienation — Right to question validity of 
alienation. 

A son born after the alienation of the family pioperty 
by his father cannot question the validity of that aliena- 
tion, if the father was at the time of the alienation the 
only member of the family, or if there being other 
members, the;y had consented to and so validated the 
alienation. Mayne, 7th Fdn., S. 342 ; 33 All. 283 ; 38 
All. 126 ; 34 Cal. 372, Kef. to. {Wallace and Krishnan 
Pandalai, JJ.) CHANDRAMANI PRUSHTI v. 
Jambeswara Kayagaru. 1361.0. 367 = I.B. 1932 
Mad. 111 = 1931 M.W.N. 263=34 L.W. 698 = A.I.B. 
1931 Mad. 660. 

Joint family — Alienation — Father — Suit for 

partition — Settlement and will? executed prior to service 
of notice on son— Valid, See HINDU LAW-PaRTITION 
— Suit for. A. I.B. 1931 Mad. 278. 

... — - Joint family — Alienation — Father — Validity of 
alienation — Test of. 

It is vithin the competence of a Hindu father to alie- 
nate the joint family estate where the transaction is for 
the benefit of the estate and is such as a prudent owner 
would have made with the knowledge that was available 
to him at the time. The transaction need not be of a 
defensive nature. A.I.K. 1928 All. 454 (F.B.) and 

A. I.K. 1932 All. 632 (F.B.), P'011. (Case-law’ discussed.) 
{Niamatullah and Rachhpal Singh. JJ.) MARKANDEY 
Singh v. Badan Singh. 147 I.O. 617 = 6 E.A. 493 
= 1933 A.L J. 1247= A,I.B. 1933 All. 668. 

■ ' Joint family — Alienation — Father — Validity — ^ 

Portion of consideration not for necessity, 

A debt not for necessity, though it forms only a small 
portion of the consideration, should not be allowed to 
burden the land in the absence of any pioof as to 
necessity. {Bhidr and Din Afohomed, JJ-) SOHAN 
1.AL 7 >. IsHAR Singh. 16 Lah. 320 = 166 I.C, 255--7 

B. L. 666 = A LB. 1934 Lah. 800. 

Invalidity. 

Joint family — Alienation — Inviilidity — Neces- 

sity or benefit — Payment of time-barred debt of father — 
Minor mttnbers^ if bound. 

Where a joint Hindu family consists of major and 
minor brothers, the alienation of the joint ancestral 
property during the minority of some of the membeis of 
the family for the payment of a time- haired debt due 
from the deceased father is unjustified as being neither 
for the benefit of the family nor supported by legal neces- 
sity. (Case-law’ discussed.) {Sen and Niamaiullah. 
JJ.) (iUNNi V. Dal Chand. 63 All. 923=I.B. 
1931 All. 669 = 133 I.O. 419=1931 A.L.J. 766 = A.L 
B. 1981 All. 717. 

Manager. 

See Alienation — Benefit to estate and 

NECESSITY. 

' " ■ Joint family — Alienation — Manager — Aliena- 

tion for maintenance of a member. 


HINDU LAW- Joint family. 

The managing member of a Hindu family can alien- 
ate absolutely a reasonable portion of the family property 
to his brother’s widow in lieu of her claim for main- 
tenance. 1912 M.W.N. 99, Ref. {Sundaram Chetty, 
J.) Sehthiah Mutyalu. I.B. 1931 Mad. 380 
= 1301.0. 460 = 33 L.W. 86 = 1930 M.W.N. 1011 = 
A.I.B. 1981 Mad. 106. 

Joint family — Alienation — Manager — Bar of 

limitation against one — Whether binds the rest. 

In the case of alienation by manager or guardian of 
minors, the bar of limitation as against one member 
does not affect other members if such other members 
have a right to impeach alienation. A.I.R. 1926 P.C. 
16, Foil. {Banerjt and King, JJ.) KaMI'A Kai v . 
Rani JADURAJ Kunwari. I.B. 1931 All. 603=133 
1.0. 156= A.IJR* 1931 All. 398. 

• Joint family — Alienation-- Manager — Legal 


necessity— Marriage expenses of members. 

Debts incurred by the manager of a joint family for 
meeting the expenses of the marriage of the members of 
the family constitutes legal necessity justifying an aliena- 
tion by the manager by way of mortgage. {D.N, 
Mitter and Patterson, JJ.) DURGA PRASAD BaRHAI 
I/. jEWDHARi Sing. 62 Oal 733 = 1611.0. 696 = 8 
E.O. 633 = 61 O.L.J. 693 = A.I B. 1936 Oal. 116. 

■ - ■■ ■ Joint family — Alienation — Manager — Mort- 
gage by high rate of inteycst — Necessity — Burden of 
proof. 

It is incumbent upon those who support a mortgage 
by the manager of a joint Hindu family to show not 
only that there was necessity to borrow, but that there 
was necessity to borrow at some such high rate of inter- 
est and upon some such terms as are contained in the 
document. {Wort and Varma, JJ.) KaMTA PRASaD 

V. Durga Hat AwaSTHI. 166 1.0. 961 = 7 B.P. 666 
= A.I.B. 1936 Pat. 368. 

Joint family — Alienation — Manager — Mortgage 

— Alienee dtschay gin g prior mortgage — Legal necessity 
for mortgage not proved — Effect. 

S^ the managing member of a joint Hindu family of 
which the plaintiffs were the coparceners, mortgaged 
certain family property under a possessory mortgage in 
favour of M in 1905 and the defendant, who was a sub- 
sequent mortgagee from S got possession of that property 
by redeeming the mortgage of M. Plaintiffs brought a 
suit to eject defendant in 1926. 

Held, that the defendant was entitled to claim the 
rights of a piior mortgagee in respect of the said pro- 
perty, though legal necessity in his favour had not been 
established and the plaintiffs could not claim to eject him 
from the said property when they were out of possession 
of it since 1905 and had never cared to question the 
validity of the mortgages executed by .9. 16 C.W.N. 

11^, Appl. {Raza and N'anavuity, JJf) RAM KiSHAN 
Lalz/. Mahomed Baqar Khan. I.B. 1931 Oudh 
271=1321.0. 271 = 8 O W N. 222=A.I.B 1931 Oudh 
144 (2). 

Joint fami ly — Alt enati on — Manager — M or t gage 

— Binding nature — But den of proof. 

It is well-settled that the authority of Kartas, to 
borrow on the security of family property is a limited 
one and that in the rase of a loan to them the burden 
of proof in the first instance rests on the lender to show 
that both the borrowing and the terms were within the 
authority which /Cartas can exercise. {Raza and Smith. 
//.) Suraj Bakhsh Singh z/. Kedarnath. 7 
Luck. 606 = 1361.0. 379= I.B. 1932 Oudh 27 = 8 O. 

W. N. 1090 = A.I.B 1932 Oudh 66. 

Joi nt family — Ali enati on — Manager — Mortgage 

debt — Suit to enforce— Personal liability — Dayabhaga 
Law. 
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In the case of the managing members of a Dayabhaga 
family, an implied consent may be piesumed from the 
very fact that they were entrusted with the management 
of the family estate by the other members of the family. 
Where the debt is incurred for a joint family purpose the 
joint family and not the managing member becomes 
liable for it. Where a person sues on a mortgage execut* 
ed by the manager he cannot convert the suit as one on 
the debt ignoring the moitgage {Mukerjt and AlalUck^ 
JJ.) SUKHADA KANTA BHATTACH ARJEE V. JOGINI 

Kanta Bhattacharjee. 60 Cal. 1197 = 149 I.C. 
878 = 6 E.C. 647=37 O.W.N. 1087 = 68 O.L.J.136 = 
A.I B. 1934 Cal. 73. 

— Joint family — Alienation — Manager — Mortgage 
— Duty of lender — Bona fide enquiry — Real existence of 
necessity not necessary. 

If the lender acted honestly and with due caution and 
made reasonable enquiries, which led him to believe 
that a sufficient and real necessity for the bon owing of 
the money for the purpose of the family business did 
exist, the real existence of the necessity is not a condi- 
tion precedent to the validity of his charge, nor is he 
bound to see to the application of the money. 6 M. I. 
A. 393, Foil. (Sir Lancelot Sanderson f) RAM 
Krishna Muraji v. Ratan Chand. 58 I.A. 173= 
I.E. 1931 P.C. 197 = 53 All. 190 = 1931 M.W.N. 733= 
34 L.W. 176= 1931 A.L. J. 458 = 132 I.C. 613 =36 C. 
W.N. 841 = 33 Bom.Ii.E. 988 = 53 O.L.J. 661=AJ. 
E. 1931 P.C. 186 = 61 M.L.J. 665 (P.C.). 

[Eel. 15 L. 9 (13 E. 36 Bom.L.R. 474 (476).] 

' '•Jot nt family — Alienation — Manager — Mortgage 
by manager — High rate of rent — Necessity for — Onus 
of proof — Power of Court to reduce rate — Security 
ample — Delay tn bringing suit — Jf justify reduction. 

Those who support a mortgage of joint family prO' 
perty by the manager must prove not only that there was 
necessity to borrow the principal, but also that it was 
not unreasonable to borrow at the high rate of interest 
and upon the terms provided by the mortgage. If the 
rate of interest is exorbitantly high, and the security is 
ample, the Court can properly infer that it was unneces- 
sarily high and can make a decree allowing a reduced 
rate. Where a mortgage deed provided 18 per cent, 
interest with nine monthly rests, as the security was ample 
the High Court in view of the long delay in bringing the 
suit, held that simple intere.st at 18 per cent per annum 
would be amply sufficient to compensate the mortgagee 
for the interest that he should get on the principal 
amount of the mortgage and allowed only that rate up 
to the date fixed for payment and 6 per cent, after that 
date. {D,N. Mitter and Patterson^ J Jf) DURGA 
PRASAD Barhai v. Jewdhari Sing. 62 Cal, 733= 
1611.0. 595 = 8 E.C. 633 = 61 C.L J. 593=A.I.E. 
1936 Cal. 116. 

' " —'Joint family — Alienation — Manager — Mortgage 
by manager ecessity proved only for part of const 
deration — Alienee not making enquiry as to necessity — 
Transaction^ if he upheld as a whole. 

Where in the case of a mortgage executed by the 
manager of a joint Hindu family, for Rs. 12,000, justi 
fying necessity is proved only in respect of about 
Rs. 7,692, and the Court finds there w'as no such neces- 
sity for the balance, the mortgage transaction cannot be 
upheld in its entirety. The Court cannot presume legal 
necessity for the balance of consideration when there is 
no evidence to prove that the lender made any bona fide 
enquiry as to necessity. In a case of sale, before it can 
be upheld, two elements must co exist, (1) the purchaser 
had made a bona fide enquiry; (2) and that the sale is 
justified by legal necessity. Their Lordships of the Privy 
Council have laid down that where there has been a bona 


HINDU LAW- Joint family. 

fide enquiiy by the purchaser as to the existence ot Jegal 
necessity and if the entire consideration is not applied to 
the necessary purposes, the purchaser is not bound to 
enquire as to the application of the money and is pro- 
tected if he has made an enquiry only as to the existence 
of legal necessity. {D.N. Muter and Patterson, JJ.) 
DURGA PRASAD BARHAI v. JEWDHARI SiNG 62 
Cal. 733 = 1611.0. 696 = 8 EC. 633=61 C.L.J. 693= 
A.I.E. 1936 Cal. 116. 

■ — •Joi nt family — Alienation — Manager ^Mortgage 
by manager — Part necessity made out — Validity — Mort~ 
gage if bound to see to application of money. 

Quaere. — WMiether the principle of Hindu Law’ that a 
purchaser from the manager of a joint family who acts 
in good faith and after due enquiry, and is able to show 
that the sale is jusiifieii by legal necessity, is under no 
obligation to inquire into the application of any surplus 
and is, therefore, not bound to make repayment of such 
surplus to members of the family challenging the sale, 
applies to the case of a moitgagee fiom the manager. 
(D.N. Mitter and Patterson, JJ.) DURGA PraSAI> 
Barhai v . Jewdhari Sing. 62 Cal. 733 = 1611.0. 
696-‘-8E.C. 633 = 61 C L. J. 693-= A.I.E. 1936 Cal. 
116. 

— /ui nt fam i I y — Al tenati on — Manager — Mort ga ge 
— Necessity — Benefit — Satisfaction of pre emption 
decree. 

The rule is that the family property is for the support 
of those who are in existence, those who are in the 
womb, and those who are not yet begotten, and there- 
fore the property cannot be disposed of by the father 
without the consent of his sons. The same rule applies 
w'hen the manager is not the fathei . He must have the 
consent of all other members of the family, in order to 
transfer the same, or there must be benefit to the estate 
by the transaction. It cannot be said that money re- 
quiied by the manager of a joint Hindu family, in order 
to pay the pre emption money and costs for the acquisi- 
tion of fresh property, is in all cases without legal neces- 
sity or benefit to the family estate, and is therefore 
always outside the authority of the father. Nor can it 
Ije laid dow n, on the other hand, that every manager is 
entitled to borrow money in order to acquire fresh pro- 
perty by pre-emption. The answer to the question must 
depend on the special circumstances of each case. When 
satisfied that the acquisition was not speculative, but in 
the best interests of the family and for its benefit as 
well as for the benefit of the family estate, which an 
ordinary prudent manager w’ould make, it would be open 
to a Court to hold that the transaction is binding on the 
other memlxjrs of the family, even though it is nothing 
but the raising of a loan on a mortgage of family pro- 
perty for the sake of satisfying the pre-emption decree. 

Semble : — Benefit to estate does not necessarily mean 
that the transaction must be of a defensive nature. 
i^Sulaiman ^ C.J., Mnkerjt and King, JJ.) AMRAJ 

Singh z^. Shambhu wSingh. 66 All. 1= I.E. 1932 
All. 663=140 I.C. 609 = 1932 A.L.J. 896 = A.I.R. 
1932 All. 632 (F.B.). 

fR. 1933 :;a,L.J. 85 (89); 1933 A.L.J. 1247 (1250, 
1252).] 

Joint family — Alienation — Managei — Mortgage, 

—Necessity— 'Consent of adult coparceners. 

Where a mortgage by the manager is for the benefit 
of the family and for debts binding on it, no question of 
a minor coparcener’s separate representation arises. 
Another adult member’s action in acting for him is 
superfluous. The question of guardianship of a minor 
coparcener is irrelevant, when there is a joint Hindu 
family with a managing member. The mere fact of 
consent by the adult members of the family is not 
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enough. For although such consent may be sufficient to 
supply any lacuna that may exist in the evidence of legal 
necessity, that fact alone cannot supply the evidence of 
legal necessity wffien there is no evidence of legal 
necessity on the record Lender’s duty to inquire 
pointed out. ivniJi liose^ A.J.C,) LaXMANPKASAD 
z; Ram DAS. 6R.N. 204 = 30N.L.B. 228 = 148 1.0. 
771--A.LR 1934 Nag. 56. 

/otf/t family — Alienation — Manager — Moi tgage 

— Ncccs uty — Proof. 

Where it was shown that the mortgagor did not 
execute the mortgage as manager and there w'as no 
evidence to show that the debt was contracted for legal 
necessity but the lower Court relied on a document exe- 
cuted by the coparceners after they had parted with all 
rights to property and also on statements made by the 
executant at the time ot the c'xeciition of the deed, 

i/elii, that the finding .is to family necessity could not 
be suppoited. 

Held^ furthi'i , that the pieces of evidence lelieil on by 
the low’cr Couit were inadmissible in evidence, especially 
when the exec utant, who was alive had not been examin- 
ed i^Macnai), J.C.) AMlilKA PKASAD OOUKI 
SHANKAK. 141 I.c. 656 = I.R. 1933 Nag. 78 = 15 
NL.J 94 A.I.R. 1933 Nag. 383 (1\ 

/oint family— ^\lie nation — Manager — Mortgage 

hy — iVeiessity f or terms — Burden of frojf. 

In the case of a rnoi tgage made by the managei of a 
joint Hindu family, the nioitgagee must show the neces- 
sity not only for the loan but also for the rate and the 
terms contained in the mortg.ige. (IPo/t and Varma., 
y/.'l MAKKANDA PANDIT V. UiDYANATH JETHI. ' 

158 1,0 731 = 8 RP 209 = A.I.R. 1936 Pat 499. 

Joint family — Alienation — Manaeier — Mortgage 

— New Inmncss foi benefit of family — Binding natnte 
of moi tgage. 

It IS not necessary for put pose of binding the joint 
family property that the loan should be incurred for the 
purpose of an ancestral business. Where the slender re- 
scan ce** C'f the family were not ‘•utiicient and the managei 
supplemented the same by what was earned as hire of 
earned for cariying loads and he moitgaged certain 
family properties for purchasing camel. 

I/eld, that the manager acted in prudent and reason- 
able manner for the benefit of the family and that the 
moi tgage w’as binding on the other inembtis. 50 All. 
969 (F.R.), Kef. {Sulaiman, .4.J.C . and JCimj, J.) 
MAHKSH J’KASAD c'. Jaoannath Fhoubk. IR. 1931 
All 662=133 IC. 412=1931 A.LJ 1066-^ A.I.R. 
1931 All. 743 (2). 

— »//// family - -Alienation — Manager — Mortgage 

— Rate of i niei e if— Reasonablencs r — Ont< «• — Dt S( re turn 
of C out t 

It is incumbent on those who support a inoi tgage 
made by the manager of a joint Hindu family, to ’^how 
ned only that theie was necessity to borrow but that it 
was not unieasonabk^ to borrow at some such high rate 
and upon some such teims and if it is not show'n that 
there w'as necessity to bairow at the rate and upon the J 
terms contained in the moi tgage, that rate and those I 
terms cannot stand especially when the security is 
ample. Older of lower Court leflucing rate of interest I 
from 13 annas per cent, ptr mensem compoundable . 
yearly to 13 annas per cent per mensem simple, affirmed. 
41 All. 571 (P.C.), Rel. on. {Raza and Kisch, J J ,^ \ 
MiSRi Lal V. Bhawani Din. 8 O.W N. 1002 = 134 i 
LC. 1089 = I.R. 1932 Oudh 1. ! 
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abundant. 20 O.C. 3l8, Ref. i^Riza and Smith, J J f) 
SuRAj Bakhsh Singh v, Kedar Nath. 7 Luck. 
505 = 135 I.C. 379 = IR. 1932 Ou(ih27 = 8 O.W.N. 
1090 = A.I.R. 1932 Oudh 66. 

■ ’ "" Joint f amtly — Ah emit i on — Mana ger — Mori gage 
— Renewal of old mm tgage on favourable terms--^Btnd > 
tng nature. 

The manager of a Hindu joint family cannot be said 
to act imprudently in renewing an old mortg.ige on more 
favourable terms instead of allowing the properties to be 
sold for realisation of the sum due on tne old mortgage. 
In the case of such an alienation it i^» not necessary for 
the lender to inquire as regards the previous manage- 
ment. It is sufficient to justify the loan if there is a 
need to borrow’ money. {Courtney 7'eri elf 6’./. «//c7 
Kuhvant Sahay, J.) MADHO .SaraN Sinc^H v. 
Manna I.af.. 149 I C. 129 = 6 RP. 563 = 14 Pat.L.T. 
441 = A.IR. 1933 Pat. 473. 

• Joint family — Alienation — Manager- ~Moi tgage 

— Small pot lion of debt not binding — Prosedurt'. 

Where the amount fount! not for necessity (Rs. 300) 
forms only a small portion of the ^otal consideration 
(Rs. 5,000) and there Js no dc:)ubt that the mortgagee 
w’as justified in advancing the rest, the whole mortgage 
mu‘it be upheld. {I7t7>ian Bo'te, A J.C .) TvAXMAN- 
prasadz/ Kamdas. 6 R.N. 204-148 1.0. 771 = 30 
N L.R. 228 = A.I.R. 1934 Nag. 66. 

Joint family — Alienation — Managei — Necessity 

— Bill den of proof. 

The manager of a joint undivided Mitakshara family 
cannot alienate or burden the estate qua manager except 
for purposes of necessity. The burden of proving the 
necessity for the alienation is on the alienee or lender. 
{D.N.Mitier ami Patterson, //.) DuRGa PrASAD 
BAUHAI v, JEWDHARI SiNG. 62 Cal. 733 = 161 I.C. 
695=8 R.C. 533 = 61 0 L.J. 593 = A.I.R. 1936 Cal. 
116. 

I - - - " •‘Joint family — Alienation — Manager — Necessity 
\ — Decree debt based on rompi omi^e. 

An alienation by a manager of a family for discharg- 
ing a decree debt based on a compromise which has 
been certified by the Court to be for the benefit of the 
I minor members is for a valid necessity. {Fazl Ah and 
James, JJ.) KaLICHARAN SINGH 7*. HiRDAI 
Narain. 1541.0.948 = 7 R.P. 504 = A.IR. 1935 
, Pat. 24. 

foint family — Alienation — Manager — Ntcessity 

— Enqmi y by alienee — Naiute and scope of. 

In order that «An alienation by the manager of the 
joint family property, be binding on the family, the 
I alienee mu^-t prove that he had {a) acted honestly, and 
{b') made reasonable and bona fide inquiry as to the 
1 existence of the alleged necessity. If both these condi- 
I tions are fulfilled, the alienation will be binding on all 
the members of the family, regardless of the fact that 
the alleged necessity has not really existed or that the 
money raised on the transaction has not been used by 
the manager on some other pi oper purpose. As to the 
nature and scope of the inquiry, it must be made from 
one who is in a position to know and from an indepen- 
dent source, and not from one who is interested in 
upholding the manager. Hence if the alienee fails to 
prove proper inquiry on his part, alienation cannot be 
upheld. \t ek Chand and Bhide} J J,') GIRDHARI LAL 
V. Mehr Din. A.I.R. 1935 Lah. 42. 

— Joint famil y — Alienation — Manager — Neces fity 
— Minors hound. 


— '•Joint family — Alienation— Manage) — Mortgage A manager of a joint Hindu family is fully competent 

—Rule of interest — 10 per cent, if excessive. to bind the minor members of the family by a contract 

In Oudh a rate^of 12 per cent, per annum is looked for sale of immovable property belonging to the family 
upon as a normal rate even in cases w’here the security is provided the contract is for legal necessity. {Iqbal 
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Ahmad, /.) RAM CHANDRA v, MT. DHAPO. A.I.B. 
1934 All. 68. 

■■■ Joint family — Ahenaiioit — Manager —Necessity 

— Onus of proof— Representations by manager — Value 
of. 

The onus of proving that an alienation made by a 
manager of a joint Hindu family is valid and supported 
by necessity is on the lender. And for this the lepresen- 
tations made by the borrower are evidence which can be 
used to corroborate the recitals in the deed. In such 
cases it is enough if the alienee proves that antecedent 
debts were due. He need not further prove that they 
could not be paid without enteiing into this transaction. 
(Case-law referred.) (^Fazl Ah and Rowland, JJ.) 

Dwarka ram V. Bakshi Parnaw Prasad Singh. 
14 Pat. 695 = 1561.0. 859-8 R.P. 27=16 Pat.L.T. 
613=A.I.E. 1935 Pat. 178. 

Joint family — Alienation — Manai^er ^Need or 

benefit of the family. 

The manager of a joint Hindu family has power to 
alienate the family property in case of need or for the 
benefit of the family. 6 M.I.A. 393 (P.C.), Rel. on. 
i^Bhide and Tapp, JJ,) MRS. JOHNSTONE v, GOPAL 
Singh. 12 Lab. 646-I.R. 1931 Lah. 804 = 133 I.O. 
628 = 32 P.L.R. 840= A I.R. 1931 Lah. 419. 

' ■ Joint family — Alienation — Manager — Powers of 

gift — Transaction, if void or voidable. 

The karta is authorized to gift a small portion of the 
joint family property for religious purposes without the 
consent of the coparceners and even against their objec- 
tion to it. Bat even where the gift is for other purpo 
ses and consists of a large portion of the property, the 
transaction is voidable only at the instance of other co 
parceners and a stranger to the family has no right to 
intervene even if the karta has exceeded his authority to 
deal with the property for family purposes. On this 
point there is no distinction between sales and mortgages 
on the one hand and gifts on the other. 45 All. 654 
and l53 P.R. 1883, Foil.; A.I R. 1930 Lah. 223; A.I.R. 
1924 All. 5l and A.I.R. 1928 All. 476, Rel. on; A.I.R. 
1929 All. 865, Diss. from. (JTek Chand and Abdul 
RaThid,JJ,) Imperial Bank OF India, Jullan- 
DAR V. Mr. Maya Devi. 16 Lah. 714 = 159 1 0. 474 
= 8 R.L. 399 = 37 P.L.R. 831 = A.I.R 1935 Lah. 867. 

■ Joint family—Ahenition — Manager —Powers of 

— Permanent lease — Lease declared invalid — Position 
of lessee — Liability to ejectment. 

Though the manager of a joint family has no power 
to grant a perpetual lease and such a lease has been, at 
the instance of the other members of the family, declar- 
ed null and avoid, it does not follow that the lessee is on 
that account liable to be ejected by the other members. 
It is within the competence of the manager to grant an 
ordinary lease in the ordinary coirse of management of 
the property and the position of the lessee, notwith- 
standing the invalidity of the permanent lease, remains 
that of a tenant and not that of a trespasser. A.I.R. 
1928 All. 617, Foil. Uqbal Ahmad and Ktsch, JJ,) 
Tapesar Singh v, Chhabi Ahir. 6 I.R. (All ) 
363=146 1.0. 870 = 14 L R. 230 (Rev.) = 17 R.D. 186 
= AI.R. 1933 All. 631. 

Joint family — Alienation— Manager — Prior 
debt incurred by grandfather and father — Mortgage 
executed by uncles to discharge — Binding nature of. 

It is the privilege of the father alone to burden the 
family estate by a mortgage to discharge an antecedent 
debt, which must be debt of his own. A manager of the 
family, who is not the father, cannot bind the estate 
merely by discharging a pre-existing debt of the family. 
So a mortgage executed by two uncles of the plaintiff to 
discharge a pre-existing debt incurred by the grand- 
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father and father is not binding on the estate without 
proof of legal necessity. 46 All. 95 (P.C.), Appl.; 46 All. 
295, Expl. {Mukerjt, A,J,C., King and Niamatulla, 
JJ,) Chiranji Lalz/. Bankey Lal. 66 All. 370= 
I.E. 1933 All. 104 = 142 I.O. 333 = 1933 A.L.J. 123 
= A.I.E.1933 All. 273(F.B.). 

[R. 1934 A. 557 (558) ] 

— Joint family — Alienation — Manager — Right of 

heir of the surviving member to challenge. See HINDU 
LAW— Reversioner. A.I R. 1934 Oudh 246. 

' ■ Joint family — Alienation — Manager — T ransfer 

by alienee to third person — Suit by minor members of 
family — Defence of S. Transfer of Property Act, 

not sustainable, 

A manager of a joint Hindu family consisting of some 
minors alienated the ancestral house without any neces- 
sity. The alienee transferred it to third persons, who, in 
a suit by minors for setting aside the alienation, pleaded 
S. 41 of the T. P. Act. 

Held, that the original alienee was not the ostensible 
owner of the said ancestral family house with the con- 
sent express or implied of the persons interested in the 
said ancestral house, inasmuch as the minors who had 
an interest in the said house, did not and could not by 
reason of the disability of infancy give their consent. 
Therefore the minors were not prevented by the terms 
of S. 41 from alleging that the deed of alienation by the 
manager was merely a sham transaction and that the 
alienee had no authority to transfer the said house. (.9i> 
Lancelot Sanderson ) SHANKAR v, DaOOJI Misir. 
58 I. A. 206=63 All. 293 = 33 Bom.L.R. 1000 = 1931 
M.W.N. 679 = 132 I.O. 602 = 34 L.W. 119 = 1931 A. 
L.J. 373 = 35 O.W.N. 693 = 64 C L. J. 24 = I.R. 1931 
P.O. 186 = A.IR. 1931 P.C. 118 = 61 M L. J. 212 
(P.O.). 

■ Joint family —Alienation — Manager — Validity 
of — Right of third party to question. 

An alienation by the Karta of a joint Hindu family is 
not void but only voidable at the instance of the 
members of the family. If they accept the alienation, 
no thiid party has any right to challenge it. Where 
therefore the moitgage executed by the manager has not 
been impeached by the other members, it is valid and 
can be held to form a good part of the consideration for 
the sale in favour of the mortgagee. Its validity cannot 
be questioned on the ground of absence of legal necessity 
by a subsequent purchaser of the same properties. 
(^Daltp Singh, J,) JaSWANT RAM z/. JASSU RAM. 6 
I.R. (Lab) 300 = 146 1.0.990 = 34 P.LR. 1061 = A. 
I.R. 1933 Lah. 737. 

Mortgage. 

See also ALIENaTION— FATHER AND MANAGER. 

— Joint family — ,4lienation — Mortgage — Proof, 

When a mortgage of a joint family property is 
challenged, the Court can consider the consideration for 
such mortgage, if it consists of several parts, by dealing 
separately with the several parts instead of considering 
it as a whole. (^Fazl Ah and Rowland, J J.) NaWAL 
Kishore Prasad Singh v, Ganga Prasad Sinha. 
147 I.O. 1070 = 6 R P. 396 = A.I.E. 1933 Pat. 680. 

Necessity. 

See also ALIENATION— FATHER AND MANAGER. 

—Joint family — Alienation — Necessity — Bona fide 

enquiry by lender — Real existence of necessity not 
necessary. See JOINT B'AMILY ALIENATION — MANA- 
GER. 68 I. A. 173 = 63 All. 190 = 61 M.L.J. 666 
, (P.O ). 

• ——“Joint family — Alienation — Necessity — Burden 
, of proof — When rule applicable, 

i The rule that a vendee who was also the previous 
I mortgagee so far as certain items are Concerned, is seized 
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with peculiar knowledge, and it is for him to show that 
iiecesssity exiisted for those items applies only if the 
plaintitf is entitled to challenge the alienations. (/Jar- 
rtson auii Aj^ha Haidar, J J.) MUKAND SlNGH v. 

Waziruddin. 149 I.O. 606-6 E.L. 696-AXR. 
193S Lab. 359. 

Joint family — Alienation — Vecessity — Compound 
interest— Duty of lender. Df bps —INTEREST. 66 

Bom. 3G-A.I.B. 1932 Bom. 136. 

Joint family — Al letiation — Necessity — Cnmtnal 

proscention of senior tncrnber — Cost^ tniurred in defence. 

The term ‘ legal necessity ’ is not Capable of precise 
definition. If the head of a joint family or for the 
matter of that, any rneiTiber of a joint Hindu family is 
accused of a seiious criminal charge, the cost.s incurred 
in his defence should be regarded as incurred for family 
necessity. The result of the prosecution, if he has ulti- 
mately been convicted, ought not to be allowed to affect 
the question if the costs should or should not be regard- 
ed as incurred for legal necessity. When the manager 
of a joint family is being prosecuted for a serious 
criminal cliarge, it is a period of clistiess foi the whole 
family such as would justify a mortgage of the family 
property by a coparcener. So family property may 
be charged with a debt incuired for the puipose on 
defending members of a family in a criminal case. If 
so far as the consideration of the mortgage was borrow- 
ed for prosecuting the defence ot a coparcener, it was 
far legal neces-iity but as regards the sum required for 
payment of the fine imposed on him, it cannot be treated 
as one for legal necessity. (H^aztr fjasan, C,J» 
Bisheshwat Nath, Jf) SAID Ahmad v. Kaja llAK- 
KHANDl MAHKSH PRATAH NARAIN SINCH. 8 Luck. 
40 = I.E. 1932 Oudh 339 = 139 I.C. 64 = 9 O.W.N. 
263 = A.IE. 1932 Oudh 266, 

[Eel, 14 I.C 683 (684) (o).] 

/cv/// family — Alienation — Necessity — Defence in 
enminal case. 

The defence of a member of a joint family in a cri- 
minal charge is regarded among the Hindus us a pious 
and necess iry act in ouler to remove the stigma of dis- 
grace upon the whole family consequent upon the con- 
viction of one member. The question whether there 
existed legal necessity for raising the loan cannot be 
made to depend upon the result of tlie trial, and in such 
a time of clistiess, it is open to even a junior member of 
the family to alienate a portion of the joint family pro- 
peity. (Razi a7id Smith, JJf) SiTLA bAKHSH SiNGH 
7». MT. Ram Ra/i. I.R. 1933 Oudh 191 -- 143 I.O. 
683 - 10 O.W.N. 660 = A IR. 1933 Oudh 289. 

/t '/ nt famil y — Aliena turn — Nccessi ty — Defence 

in a iminal case. 

A moitgage debt incurred for the purpose of defend- 
ing a member of a joint Hindu family against a criminal 
charge is a debt binding on the whole family. (Agar- 
7vala, J.) MURM MANDHAR v. HlNDESWARI 
PRASAD. 149 I.C.766-=6 E.P. 651 = A.I.R. 1933 
Pat. 708 (1). 

■■ Joint family — Alienation — Necessity — Defence 
of pioperty. 

Money spent in securing the lelease of movable pro- 
peity of joint family from seiz ire constitutes legal neces- 
sity. (Agincftila, J.) MURLI MANDHAK lUNDES- 
wariPkas\i). 149 10. 766=6 R.P. 651-A.IR. 
1933 Pat. 708 (1). 

Joint famil y — Alienation — Necessity— J^nquiry 

as to — Duty of fit oitga gee — No right t » ask the Court to 
take up that i esponahility. 

It is the duty of a purchaser or a mortgagee to enquire 
and satisfy for hiKiself that a necessity has arisen or 
such circumstances are there, as would entitle in law the 
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manager to enter into the proposed transaction on be- 
half of the joint family and which would be binding on 
minor members of the family. It is not proper for a 
purchaser or a mortgagee to cast that obligation of 
making the enquiries on the Court and contend that 
unlcAS the Court sanctions the transaction he will not 
enter into the same. (Kama, Jf) DattatraVA 
Govind IIaldankar, In ?e. 66 Bom. 619 = 141 1. 

C. 697 = I.R. 1933 Bom. 118 = 34 BomL.R, 1156 = A. 
IE. 1932 Bom. 537. 

Joint family —Alienation — Necessity — Existence 

of'^Iiiquiry by lenier — Scope of. 

As regaids necessity, for a mortgage of family pro- 
perty executed by a coparcener, it matters not whether 
there was any repiesentation at the time; it matters not 
whether an enquiry was made at the time by the 
lender, if in fact the necessity existed, although proof of 
inquiry disposes of the question of necessity. It seems 
quite irrelevant to asccitain what was the statement 
made at the time, if necessity at the time is established. 

If a statement liacl been made at the time and if 
proper and bona fide inquhy had been made, the 
lender is excused from establishing that there was 
in fact family necessity. Theie was no duty cast upon 
the lender to ascertain who was not a member of the 
joint family. (IVort, J.) LaCHM \N Lat. 7^ MUNSHI 

Mahton. 1491.0.734 = 6 R.P. 641 = A.I.R. 1933 
Pat. 708 (2). 

Joint family — Aht,iiation — Necessity — Father 

acbto'ivlcdging debt due from his father — Mortgage by 
him to pay such debt. 

Where a father acknowledges a debt due from his 
father as a personal debt and a decree is passed against 
him on the l)asis of this acknowledgment, the payment 
of such a debt is a clear legal necessity of the family, 
and a mortgage executed by him for the purpose is 
therefore binding upon his sons. (Dalai, C.J. and- 
Saudtny, /.) RATTAN LAL zr S. SUKINDEK SlNGH, 
37 P L.R. J. & K. 27. 

j — Joint family — Alienation — Necessity — I^egUu 
mate expenses of temple. 

The legitimate expenses of a temple would constitute 
legal necessity. (Grille, J.C.) PreMDaS v. SheO- 
PR.ASAD 162 I.C. 362 = 7 R.N. 96 = A.I.R. 1934: 
Nag. 222. 

Joint family — Alienation — Necessity — Maior 

portion of consideration proved to be for legal necessity. 

W’heie a legal necessity is satisfactorily proved to the 
extent of Rs. 4,500 out of the consideration for .sale 
(Rs. 5,000), that is enough to justify the sale. (Broom- 
field and Wadia, //.) HANMANTaPPA v. DUNDAPPA. 
151IC 1043 = 7R.B. 100 = 36 Bom.L R. 474 = A.I. 
R. 1934 Bom. 234. 

Joint family — Alienation — Neceist ty — Marriage' 

expenses of member of joint family. 

The expenses of the marriage of a member of a joint 
Hindu family are legitimate expen.ses and the joint- 
family property is liable for the same. (Tek Chand and 
Agha Haidar, JJ.) TOLA RaM KOTU RAM. 163 
IC. 468 = 37P.L B. 339. 

■ ■*' Joint family — Alienation — Necessity — Meaning 
of — Payment of Government revenue — Expenses for 
daily zvorship in temple. 

Necessity does not mean actual compulsion, but the 
kind of pressure which the law recognises as serious and 
sufficient. The incurring of legal expenses for establish- 
ing a valuable right and the paying off of the revenue 
due to the Government are necessities recognized by the 
law. Similarly in the case of a Hindu temple, an alie- 
nation for the payment of sums required for the daily 
worship is valid, (y enkatasubba Rao grid Ctirgenven,. 
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JJ ) VeNKATARAMAN V. SIVAGURUNATHA CHET- 
TIAR IB. 1933 Mad. 442 = 1441.0. 684 = A.IJt. 
1933 Mad. 639. 

——Joint family — AlUnatton — Necessity — Mort- 
gage. ... 

It is the universal practice in mortgage suits that 
every item of consideration has to be scrutinised. The 
essential difference betw’een a suit to enforce a mortgage 
and a suit to set aside a sale is that in the former case 
the lender has to prove what amount is justly due to 
him and in the lattei case the question is whether the 
sale should stand or not. (Case-law refeired.) ^Fazl 
Ah and Ktmiland, JJ.) DWARKA RAM v. BAKSHI 
Parnaw Prasad Singh. 14 Pat. 696= 166 I.C. 869 
= 8 R.P. 27 = 16 Pat.L.T. 613 = A.I.R. 1936 Pat. 178. 

■ ■ Joint famd y — Alienation — Necessity — Pi oof — 

Alienee maltng enquiries — Small portion of comidera- 
tfon not expended for I e^al necesuty. 

Where it Is establisheu that the mortgagee of joint 
family property has made enquiries and was satisfied 
that the money was actually required and was expended 
for a legal necessity (marriage in the family), the fact 
that a small and unsubstantial portion of the considera- 
tion was not expended for legal necessity will not make 
the mortgage invalid, especially when it is shown that 
the leiuler made enquiiies as to that amount from the 
members of the family, w’ho are the only peisons com 
petent to give information about the matter. The fact 
that no enquiry is made of third persons is immaterial. 
{JVort and Varma^ J J.) Kamta PRASAD DURGA 
DAT AWASTHI. 165 I.O. 961^7 R.P. 665 = A.I.R. 
1935 Pat 368. 

Jot nt family — Ali‘ nation — Necessity — Pi oof of 

— Execution by all adult members — Effect of. 

Quaere : Whether the fact that all the adult members 
of a joint Hindu family joined in the execution of a deed 
of transfer can by itself be sufficient evidence of legal 
necessity, when there is no other evidence of necessity 
on the record. (.Pakenliam Walsh, J) VENKAI'A- 
WARASIMHAM 7 . SUBBA RaO. 147 I O 694=6 K M. 
389 = 1933 M.W.N. 950 -A I.R. 1933 Mad 867. 

Joint family — Alienation — Necessity — Proof— ~ 

Mortgage must prone necessity for every portion of 
mortgage debt. 

If a substantial portion of a debt secured by a mort- j 
gage is proved for legal necessity, there is no presump- 
tion in law that the remaining portion of the debt, 
which constitutes a small part of the entire debt, was 
also borrowed for legal necessity. In suit for sale of 
the family property for realization of mortgage debts, 
it is not therefore permissible to relieve the mortgagee 
from the burden of proving legal necessity for every 
item of the mortgage debt and no assumption, in the 
absence of poMtive proof, can be made that any portion 
of the mortgage debt, however small it may be, was in 
curred for family necessity. {Iqbal Ahmad and Bajpai, 
JJ,) Durga Prasad Singh z/. Lachmi Narain. 
153 I.O. 869 = 7 R.A. 637 ^ A.I.R. 1934 All. 789. 

Joint family — Alienation — Necessity — Proof of 

— Recitals, 

Any general recitals in mortgages or deeds of sale with 
regard to the existence of legal necessity for any aliena- 
tion are not of themselves evidence of such necessity 
without substantiation by evidence aliunde. Indeed, it 
is obvious, that if such proof were permitted, the rights 
of the coparceners in a joint Hindu family who are 
entitled to question the propriety or validity of any 
alienation, could always be defeated by the insertion of 
carefully prepared recitals. Different considerations 
arise in the casfrof an ancient alienation, having regard 
to the great lap^^ of time, since the transaction took 
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place. It will not be reasonable to expect such full 
detailed evidence as to the state of things which gave 
rise to the alienation in (luestion as in the case of ahena* 
tionsmade at more or less recent dates. In such cir- 
cumstances, presumptions are permissible to fill in the 
details which have been obliterated by time. \^Raza and 
Srivastava, JJ.) PUTTOO LaLtu RaGHUBIR PRASAD. 
9 Luck. 237 = 1471.0 540 = 6 R.O. 276=10 O.W.N. 
1166 = A.I R. 1933 Oudh 536. 

Joint family — Alienation — Necessity — Starting 

neto business —Need for enquiry by alienee. 

Where the alienee proved thiough one of his witnesses 
that the alienors said that they w ere going to open a 
business but otherwise there was no evidence to show 
that any shop was opened or was in contemplation and 
it w^as not shown that the alienee made any enquiry or 
had any grounds ora bona fide belief that the money 
was required for starting a business. 

//^///, that necessity had not been pioved, {Cold- 
stream and Bhide, JJ.) RAJ KlSHOkK zu MadaN 
Gopad. 13 Lah. 491 = 1431.0. 249 = I.R. 1933 Lah. 
322 = 33 P.L.B. 829 = A.I.R. 1932 Bom. 636. 

—— '■ '■ Joint family — Alienation — Necessity — Suit to set 
aside alienation after many years — St net proof not pos- 
sible. 

It is a general principle that after the lapse of a period 
of years, a vendee cannot be expected to produce strict 
proof of necessity. 

All four brothers sold some ancestral property in 1912. 
The vendee lived in a town distant from the vendor’s 
village. He died and his sons weie moving about owing 
toseivice. The family of the vendors was all along 
heavily indebted. A son of one of the brothers brought 
I a suit in 1926 after his cousins were alieady barred from 
suing. 

Hcldy that the alienation must must be deemed to 
have been for necessity, {/farrison and Addison, JJ.) 
Hazara z-. Dina. 6 I.R. (Lah.) 273 = 146 I.O. 829 = 
34 P.L.R. 1025 = A.I.R 1933 Lah. 796. 

Rights of alienee. 

-■■■ ' " Joint family — Alienation — Rights of alienee — 
Bona fide transferee of joint family property — Not 
subject to rights of JUmdii widow. 

The rights of a Hindu widow to residence and main 
tenance would be defeated by those of a bona fide trans- 
feiee for value (and this inculdes both a purchaser and 
mortgagee) even with notice of her claim if the property 
was transferred in order to pay debts (not incurred for 
immoral purposes) of her husband or his father oi grand- 
father or for the benefit of the undivided family. In 
order to affect his rights, it is necessary that he should 
have notice not merely of the existence of a right of 
maintenance but of the existence of a charge actually 
created by any decree oi order and binding on the SsState. 
(Case-law discussed.) {Adon, A.J.C ) TavaBALI v. 
LILABAI. 27 S.L.E. 289 = 149 I.C. 617=6 R.S. 230 
=A.I.R. 1934 Sind 14. 

—Joint family — Alienation — Rights of alienee — 

Mortgage by brothers — No legal necessity — Mortgage 
subject to mothers rights of maintenance. 

Where there is no evidence to show that the mortgage 
debt raised by the three sons w'as raised for the benefit 
of the family or any other neces.sary pin pose, the mort- 
gage must be taken to have been made subject to the 
rights of residence and maintenance which the mother 
had in the family estate. {Tek Chand and Monroe, JJ.) 
vShambu Dayal Mt Munni. 6 I R. (Lah.) 37“ 
144 I.C 961 = 34 P.L.R. 294 = A.I.R. 1933 Lah, 496. 

Joint family — Alienation — Rights of alienee — 

Right to impeach mortgage by judgment debtor. 

An auction purchaser in execution #can challenge the 
validity of a previous mortgage by the judgment -debtor 
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whose interest he had acquired, whether he is the 
manager or only a member of the joint family. On 
the other hand, a private transferee from the debtor is 
not entitled to do so. l5 A. 339 and 53 A. 21, Foil. 
{Mukirji and Bennet, //.) JAGANNATH PRASAD &. 
Chunnilal. 1431.0. 706 = I.E. 1933 All. 326== 
1932 A.LJ. 1110=A.I.B. 1933 All. 180. 

—‘Joint family — Alienation — Riiihts of alienee — 
Rights in specific property transferred by all membei s — 
Rii^ht of o'le alienee to sue others for Partition. 

When all the members of a joint family have parted 
with their rights in a specific property of the family, 
questions between the alienees of the several members 
are not questions betw^een coparceners and the cases 
which hold that alienees from coparceners have only a 
right to sue for partition and to take such property as is 
allotted to them have no application to the case. One 
of the alienees can therefore sue the other alienees for 
partition of the specific property. 34 M. 269, Ref. 
(A'rishnan Pandalai, /.) SURANNA v. SUBBARAYUDU. 
147I.C. 680 = 6 R.M. 379 = 1933 M W.N. 823 = 38 
L.W. 952 = A.I.E. 1933 Mad. 871 = 65 M.L.J. 769. 

Joint family — Alienation — Right of alienee — Suit 

between alienees from different members of joint family — 
Maintainability. See HINDU LAW— PARTITION— 

Partial Partition. 65 M.L.J. 698. 

- " Joint family — Alienation — Rii:^hts of alienee — 
Suit by one alienee for partial Partition against another 
— Maintainabili ty. 

As between members of a joint family, no suit for 
partition lies. But a member or members of a joint : 
family may sue an alienee from a member of the joint \ 
family for his or their share of the property alienated 
without suing for a genera/ partition. In so doing, they : 
affirm the sale by the other member or members but the | 
real basis of the rule is that as the rule against partial ! 
partition is a rule for the protection of the joint family ■ 
against being harassed by multiplicity of suits at the | 
instance of alienees from recalcitrant members. They can 
waive the benefit of it and bring a suit to separate them- 
selves from the undesirable stranger. Similarly the rule 
against partial partition does not apply to a suit by an 
alienee fioni one member against another alienee from 
another member of the joint family, irrespective of the 
consideration as to who is the prior alienee in point of 
time. The right of the one alienee to sue the other 
follows as a corollary of the right of one member to ' 
sue the alienee for partial partition. So one alienee is ! 
entitled to bring a suit against the other for partition of j 
those items in respect of which the contending parties to 
the suit are tenants in cimimon, (Ramesam and Cor- 
nish, //.) KANDASWAMI GOUNDAN 7' VeNKATRAMA 
Gdundan. 6I.E. (Mad) 210=146 1. 0. 64 = 1933 
M W.N. 1110 =38 L W. 498 = A.I.E. 1933 Mad. 774 
= 65 M.L J. 696. 

Joint family — Alienation— Rights of alienee — 

Suit foi partition — Mode of looiking out rights. 

Where an alienee from a Hindu coparcener sues the 
other members of the family for partition, the alienee’s 
right to the property must lie worked out and his share 
must be ascertained as on the date of his suit for parti- 
tion and not as on the date of the alienation in his 
favour. 35 Mad. 47, Kef.; 14 Mad. 408, Rel. {Jackson 
and Mockelt, //.) MUTHUKUMARA SithapaTHIAR 
V Sivanarayana Pillai. 56 Mad. 534 = I.E. 1933 
Mad. 73 = 37 L.W. 19 = 1933 MW.N. 199 = 1411.0. 
122 = A.I.E. 1933 Mad. 158 = 64 M.L.J. 66. 

Setting aside. 

^ Joint family— Alienation — Setting aside — After' 
born son — Right of. 
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I The right to challenge an alienation is a personal 
right which does not pass to other sons on the death of 
those entitled in their own right to do so. A son subse- 
quently born therefore cannot avail himself of the 
privilege which belongs to his brothers, as it is personal 
i to them. His interests are limited to those of the family 
at the date of his birth: and since the family estate was 
then burdened with a mortgage, he can only get it subjet 
to that burden. 5 N.L.R, l8l, Kel. on; A. I. R. 1921 
Lah. 34; A.I.R. 1922 All. 342 and 33 All. 654, Expl. 
and Dist. {t^ivian Bose, A,J.C.) SaMKISAN AMBADAS 
MaheSarIz/ Damodar. 15010. 111 = 6 E.N. 276 
= A.I.R. 1934 Nag 108. 

Joint f amity— Alienation — Setting aside — Gap 

between son in existence and su'isequently born son — 
Right of latter to impeach alienation. 

Where there are gaps between the death of the son, 
who was in existence at the time of the alienation ai\d 
! the birth of the subsequently born son challenging that 
alienation, and the gaps are not bridged over either by 
the fact that the subsequently born son had been begot- 
; ten or any reversioner, being shown to have been in 
; existence the subsequently born son cannot challenge 
. the alienation merely in virtue of his elder biother 
^ having been in existence at the time of the alienation 
though he died in the follow'ing year. So no subsequent- 
ly born son can possibly challenge the alienation, as the 
' alienation had become indefeasible and absolute. 
(^//arrison and Agha Haidar, JJ.) MUKAND SinGH 
V. Waziruddin. 149 I.O. 606 = 6 R.L. 696= A.I.R. 
1933 Lah. 359. 

Joint family — Alienation -Setting aside — Mesne 

profits prior to suit — Right of sons to. 

Mesne profits are profits which a person in wrongful 
possession did or might with ordinary diligence receive. 
An alienation by the manager of a joint family consist- 
ing only of himself and his two minor sons, is not void 
but only voidable at the instance of the sons. The 
possession of the alienee is not wrongful till the sons 
sue to have it set aside and the sons are not entitled 
to mesne profits from the alienee except from the institu- 
tion of the suit. 45 M. 8l5 and 48 B. 468, Ref. {Dora- 
swami Iyer, C . J. and Sreentvasa Iyer, /.) NAGAIAH 
V, Muni A. 11 Mys.L.J. 422 = 38 MysH.C.R. 379. 

Joint family — Alienation — Setting aside — 

Powers of — Right of after born son to challenge — Limi- 
tation, 

An alienation of joint family property made by a 
father, there being no male issue in existence at the date 
of the alienation, is valid though made without legal 
necessity. Such an alienation cannot be objected to by 
I a son born after the date of alienation on the ground 
I that it was made without legal necessity. But the 
I alienation made by a father who has sons then living, 
j the alienation not being one for legal necessity or for 
' payment of an antecedent debt, is invalid if made with- 
I out their consent. Such an alienation may be set aside 
j not only at the instance of those sons but at the instance 
I of any son born after the date of alienation, unless it 
1 was ratified by them before his birth. The cause of 
I action in a suit to set aside the father’s alienation arises 
when the alienee takes possession of the property. The 
period of 12 years is therefore to be counted from that 
I date. That is the material date not only as regards the 
j suit of a son in exintence at that date, but also the suit 
I of a son not in existence at that date. The subsequent 
: birth of the latter does not create a fresh cause of action 
I or a new starting point from which limitation should be 
I reckoned. {Ganga Nath, /.) Ram DeO Kurmi v. 

I RAM RATHI. 1571.0. 668 = 8E.A. 219 = 1936 A.W.E. 
I 923 = 1935 A.L J. 946 =A.I.E. 1936 All. 742. 
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- "^Joint family — Alienation — Settimr aside — Pr 0 ‘ 
perty sold in execution of mortgage decree against 
father — Declaratory suit by son, 

A sou of a Hindu mortgagor sued for a declaration 
that a mortgage* deed, on the basis of which a decree had 
been obtained by the mortgagee and the mortgaged pro- 
perty had been sold, was not binding on the family be* j 
cause there was no legal necessity for the transaction, j 
The Suit was instituted before possession of the property 
could be delivered to the auction-purchaser, who was the , 
mortgagee decree-holder himself, but after the sale was i 
confirmed, 


HINDU LAW— Joint family. 

ktiown or admitted that some at least of the property of 
a joint family has come down to them, the presumption 
is that the whole property is ancestral and any member 
alleging the contrary will have to prove his self acquisi- 
tion. The same presumption applies also in joint family 
property — as distinguished from joint ancestral pro- 
perly. ho far as the incident of the two classes of pro- 
perty relating to the pre5uniption of jointness under the 
Hindu Law is concerntd, there is no distinction in 
principle betw’ten Mitakshara and Dayabhaga. (Mittcr 
and McNair, JJ.) NaNILaL DaS r, NUlBliHARI 
Das. 38 C.W N. 861. 


//eld, that the plaintiff could not succeed without 
showing that the debt of the father w’as incurred for 
immoral or illegal purposes. 47 A. 122, Foil. 
CSulaiman^ C, J, and Kachhpal Singh, J.) JaHAN 
Singh v. Hardat Singh. 67 All. 357=152 I.C. 
487 = 1934 A.L J. 1018 = 7 R. A. 340 = 4 A. W R. 727 = 
A:I.R. 1936 All. 247. 

Joint family — Alienation — Setting aside^ Pight 

of son born subsequent to alienation, 

A person who was not born on the date of the father's 
alienation is not entitled to question its validity. {^Sree- 
nivasa Iyer, Offg. C J, and Ramachandra Rao, /.) 
Seetharamusa V, liiDARE Thimappa. 10 Mys.L.J. 
448. 

— Joint family — Alienation -’Setting aside — Suit 
by son — Relief as to cancellation of deed. 

Where, in a suit by a Hindu son, it is found that a 
mortgage executed by his father is not supported by 
consideiation, the Court may pass a decree for the can- 
cellation of the mortgage and not merely declare that j 
the mortgage shall not affect the plaintiff's right. 
y^Bhide, J.) MahNA SinGH v. KiSHANCHAND. 6 R. 
L. 408 = 147 1.0. 331 = A.I.R. 1936 Lah. 227. 

Joint family — Alienation — Seitini^ aside — Suit 

by after born son to set aside— lAmitniion — Cause of ac- 
tion — Another son existing; at time of alienation — 


Joint family -Ancestral property— Hindu inherit- 
I ingpropeity from Mahomedan father— Pioperty ances- 
tral— His Hindu sons have right by biith. See IIlNLU 
LAW ApPLiCABiLny. A.I.R. 1931 Sind 143. 

Joint family — Auccstial frepe/lj—Pro/eity 

gifted by father, if, 

I The property in the hands of a son, if It was a gift to 
! him by his fathers, is not nec«!S5a^irtiy \^jai 

'■ Lai, J,) gobind KAitr v, ’ iwlr;0. 

963=7 R.L. 36 (2)=36^^PiL.»i ?l4 t934 

Lah. 397. ^ 

Ji int faintly — Ancestral Property 

inherited fiom maternal gi and met fur, ^ 

property inherited by a person from his mother’s 
I maternal giandmother after the death of his mother is 
I not aneestial. {Addison, J.) SaMU 7a ABHE SlNGH. 
i I.R. 1931 Lah. 876=134 I.C. 107 = 32 P.L.R. 667 = 

: A.I.R. 1931 Lah. 708. 

I Joint family Ancestial profei ty—P ropirty 

inherited fiom mateinal grandfather. 

Obiter,— VxoipQxXy inherited from a maternal grand- 
father is ancestral in the bands of the daughter’s son. 
(Case-law' discussed.) {Jai Lai and Abdul Qadtr, JJ.) 
13ALDEO SAHAJ v. RAM Chander. 13 Lah. 126 = 

! I.R. 1931 Lah. 693=132 I.C. 481 = 32 P.L.R 482= 

' A.I.R. 1931 Lah. 646. 


Effect — Limitation Act, .S'. 6. | Joint family — Ancesi? al proper ty—Propei iy in- 

A Hindu effected three alienations in 1900, 1903 and hotted from uncles— Soifs lights in. 

1904, long before the plaintiff, his son, who was born in | property inherited by a Hindu from a rollateial rela- 
1906. There was an elder son who was born in lh98 but j tion, i.e,, uncle, is not ancestral property; consequently 
who died a minor and unmarried in 1911. Plaintiff sued his own descendants are not coparceners in it with him. 
in 1926 to set aside the alienations and claimed the ' And when such property is alienated, the sons of the 
benefit of S. 6, Limitation Act. | alienor, cannot ch.allenge it. {Nanavutty and Zta-ul- 

Hetd, that the plaintiff, who was not born at the time | Hasan, JJ.) SiTA RAM Rastogi v. 13a LAK Ram 
of the alienations, had no cause of action to institute the i DUBE. 152 I.C. 461 •=^7 B.O, 227-- 11 O.W.N. 1351 
suit; his birth would not create a fresh cause of action ! = A.I.R. 1936 Oudh 13. 


or a new starting point of limitation Nor could he avail ' 
himself of the privileges given by S. 6 of the 1 imitation i 
Act. The right claimed by him to set aside the j 
alienations is a right which he has in himself as a 
member of the joint Hindu family. He could not also 
claim to be entitled to take advantage of the extended 
period of limitation as legal representative of his deceas- 
ed elder brother under S. 6 (3) of the Limitation Act. 
iMadhavan Nair, J.) UDAYAMUTHIER v. SHUN 
MUGAM Cheitiar. 156 I.C. 83=7 R.M. 638 = 1935 
M.W.N. 304 = 41 L.W. 610 = A.I.R. 1935 Mad 431. 
Ancestral property. 

Joint family — Ancestral property— Distinction 

between that and joint family property — Incidents — 
Mitakshara and Dayabhaga — Distinction, 


Joint family — ''Ancesttal prepo ty' — Self- 

acqnirtd proper ty of father. 

In Hindu Law the term “ancestral” in its technical 
sense can apply only to property belonging to the grand- 
j father and his ascendants in the male line. But the 
I self-acquired property of the father is not “ancfstral 
; property” in the hands of the son, until it reaches the 
hands of the son’s son. But so far as the son is con- 
cerned, it is not joint family property, and the son is 
competent to alienate his individual interest therein. 
{Wazir Hasan, C,J, and Bisheshwar Nath, J.) BAfJ- 
NATH V, Maharaj Bahadur. 8 Luck. 28 = I.R 
1932 Oudh 277 = 137 I.C. 814 = 9 O.W.N. 221 = A.L 
R. 1932 Oudh 168. 

Business. 


The two notions of joint ancestral property and joint j 
family property are distinguishable. There must have j 
been a nucleus of joint family property before joint 
ancestral property can come into existence, because 
“ancestral” connotes descent and therefore pre-existence. 
But it is not true that there can be no joint family pro 
^rty without a pre existing nucleus. One of the 
incidents of join^ ancestral property is that where it is 


See Joint family— Manager. 

w f family — Business — Alienaii on — Bu imess 
started by father — Mortgage of family property for 
augmenting stock of business — Binding nature on sons. 
The sole member of a family started a cloth business 
and subsequently sons were born to Vim. About four- 
teen years after the business was started and while the 
sons were minors the father borrowed money by leffect- 
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ing a mortgage of the family properties for the purpose 
of increasing the stock of cloth. In a suit on the mort- 
gage the sons questioned its binding nature. 

Jldd^ that the question whether the alienation was or 
was not justified should be determined on the circum- ! 
stances under which the loan was raised. Case remand I 
ed for finding on the question if the alienation was a j 
prudent act of management. 25 A.Ii J. 599 (l\C.), Kef. .. 
to. and / J.) RaJ KUMAR v. 1 

Mohan Lal. I.R. 1931 All. 440- 131 1.C. 872- i 
1931 A.L J. 219 - A.I.R. 1931 All. 263. 

■ Joint family — Biistness — Ancestral busmens 
and new business — Distinction bctioe^n. \ 

The distinction between an ancestial business and • 
one started after the death of the ancestor as a souice i 
of partnership is this: in the one case, the relations • 
result by operation of law from a succession on the ; 
death of an ancestor to an establisiicd business with its i 
benefits and obligations, while in the other they rest ! 
ult^lli^tely on iSonirActual arrangement between the | 
parfies. Th^ busines.s does not lose its 

ch&rstc^ jpi *an> inherited business by meie division 
among 'the co- sharers, (Afilter anJ Ileiidtrson^ J/j 
Barada PROSad Saha v. Kihsiina Chandra 
Saha. 161 IC. 268-7 R 0. 98-.38 O.W.N. 33- 
A.I.R. 1934 Cal. 414. 

Joint family — Business — Arran i/enient to con- 

vert into limited company as trading concern — If void. 

Obiter (Per /.) — A tiansaction by which for 

purposes of better management of the joint family | 
properties the constitution of joint Hindu Mitakshara 
family is sought to be changed into a piivate limited 
company of a trading concern to whom all the properties 
should be assigned is not altogether void, on the ground 
lh.it it alters the whole constitution of a joint family. 
{DM, Milter ind Henderson, JJf) HaJPAI KSTAIE, 
Ltd. V, Karalai Charan Sarma. 61 C.L.J, 84. 

Joint family — Busineis by a coparcener — Pie- 

sumption — Other member taking interest in business — 
Inference. 

The mere fact that a person takes a sympathetic and 
intelligent interest in the busines.s carried on by his 
brother is not sufficient to raise presumption that the 
business is a joint family business so as to make the 
former lialile for the business debts. This is so becaues 
there is no presumption that a business earned on by 
one who is a member of a joint family is the joint family 
business. {Ilariison and Dalip Singh, JJ^) FaOIR 
Chand Our Narain v, Salig Ram. I.R. 1931 
Lah. 764-133 I.O. 284-32 P.L.R. 151-A.I.R. 
1931 Lah. 429. 

Joint family — Business — Busmess by elder 

brother — No presumption that youne^er brother was Ins 
partner. 

The mere f.ict lliat a person is the >o'.inger brother of 
the person cairying on business and that thev constituted 
a Hindu joint f imily raises no legal presumption that 
the former is a partner in a business carried on under I 
the names of his father and elder brother. The onus I 
of proving it is on the person alleging that the younger j 
brother was a partner in the firm to be a partner. ! 
{Tapp, J.) CHANDH L\L KA'II RAM v. MOLU MaI, i 
Benarsi das. IR. 1933 Lah. 134 = 141 I.C. 600= S 
34PL.R. 166-A.I.R 1933 Lah. 68. 

Jortt family —Business tamed on by member — 

If joint, 

A member of a joint undivided Hindu family can 
make sepaiate acquisition of property, for his own bene- 
fit by carrying on business and unless it can be shown 
that the busintsj? grew from joint family property or 
that the earnings were blended with the joint family 


estate, they remain free and separate. Where a business 
is carried on by one member with the joint exertion of 
another member of the family, but there is nothing to 
I indicate th.at the exertion or labour contributed by the 
member was as a partner or a person having pecuniary 
or proprietary interest in the business, the business can- 
not be regarded as a joint family business. {Mitter and 
McNair, J J.^ NANILAL DAS v, NUTBEHARl DaS. 

38 C.W N. 861. 

Joint family — Business earned on by one mem- 
ber — If joint faintly business — Presumption. 

Under the Hindu Law, where the family is joint, there 
is a presumption that the property which it possesses is 
joint family properly; but there is no presumption that 
a business carried on by one member is joint family 
business. There is no presumption either that a busi- 
ness carried on by one member in partnership with a 
stranger is joint family business. {Nanavutty and 
Thomas^ J J.) KRISHNA KUMAR 7>. GOPAL DaS HAR 

Narain Das. 161 I.C. 1066=7 R.O. 166 = 11 O.W. 
N. 1236 = A I R. 1934 Oudh 476. 

Joint family — Business earned on by one mem- 

bei — Partnership with stranger — P resumption as to. 
There is no piesumption in Hindu Law that a business 
carried on by a member of a joint family is joint family 
bu'-iness, nor that all the other copaiceners are paitners 
in that business. There is also no presumption that a 
busine.ss carried on by a member of a joint family in 
partnership with a stranger is joint family business. 
{Waaia, /.) MULCH AND HliMRAj v. JAIRAMDAS 
( HATURBHIJJ. 169 I.C. 911 = 37 Bom.L.R. 288 = 8 
RB. 232-A.I.R. 1936 Bom. 287. 

— ' Joint family — Business — Debts — Father — Mart ' 

gage to provide for one of his sons to start neiv business 
— Validity. 

The manager of a joint Hindu family, whether 
governed by the Mitakshara or by the Dayabhaga, has 
no authority to impose upon a minor member the risk 
and liablility of a new business started by him; that the 
manager is fathei of the minor makes no difference. 
Hence a father cannot bind the joint family estate in 
order to provide money for one of his sons to start a 
new' business and the mortgage for such purposes must 
be held to be wholly invalid and under the Mitakshara 
law; it does not pass the share even of the alienating 
coparcener. (Lf?//;/;', C,J, and Abdul Rashid, y.) 
Gurmukh Singh 7-. Shiv ram. 17 Lah. 53 = 167 
I C. 416-8 R.L. 107- A.I.R. 1935 Lah. 482. 

i Joint family — Business — Debts incurred for 

I business — Liability for — Pai ticipation in profits, 
j Apart from any question of pious obligation of the 
I sons, the existence of which, during the lifetime of the 
father, is not recognized in Mysoie, where the family 
has throughout participated in the profits of and really 
derived benefit from the trade, for which money in 
I question was used, its members cannot be consistently 
allowed after a length of time to repudiate the transac- 
tion merely because for one reason cr other, it has 
fallen now on bad days. 34 B. 72, Ref. {Rama Rao 
and Sreemvasa Iyer, J J.) M. V. SUBRAMANYA 
Setty V. THE Bank of Mysore, Bangalore City. 
9 Mys.L J. 102. 

Joint family — Business — Debts incurred by 

father for business put poses — Liability of sons. See 
HINDU i^aw—Debts— Father— Son’s liability. 
138 I.C. 168 = 16 N.L.J. 6. 

Joint family — Business — Debt incurred by father 

for — Mortgage — Not binding on minor members. See 

Joint family— Alienation— Father. 30 N.L.B. 
237. 
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• '“•• J oint family — Business — Debts incurred tn 
manager's own name — Presumption as to the borrowing 
being for the family business. 

Where the of a Hindu trading family borrows 
money on promissory notes executed in his own name 
and not in the naniij of the firm, there is no presumption 
that the boi rowing was for the purposes of the joint 
family business and the lender must prove that the 
money was lequired for the family business. {Lord 
Thankerton.) ABDUL MAJID KHAN 7>. SaUASWATIB \I. 
61 1 A. 90 - 30 N.L.R 60 - 17 N.L J. 1 = 36 Bom,L.R. 
225-3 A.W.R. 38 = 15 Pat L.T. 99 = 1934 M.W.N. 
4 = 6 R.P.O. 48-1471.0.1 = 38 C.W.N 201 = 35 P. 
li.R. 10 = 10 O. W.N. 1281 = 1934 A.L. J. 79 = 68 C L. 
J. 548 = 39 L.W. 72-A,I.R. 1934 P.C. 4 = 66 M.L.J. 
66 (P.C.). 

[R.38 C.W.N. 1146 (1150, ll5l).] 

, — Joint family — Business — Debt incur red for new 

business — Liability of mmor members. 

Debt incurred by the manager of a joint Hindu 
family, even if he be the father, is not binding upon the 
interest of minor members in joint family property, 
when it is incurred for the purposes of a new business 
started by him as manager. Such a debt cannf)t he 
held to have been incurred for legal necessity. {Hilton 
and Rangt Lai, J J.) NawaB v. SaRDAR SiNGH. 158 
I.C. 102-A.IR. 1936 Lah 176. 

— Joint family — Business — Debts incurred for — 

Shares of minor ^ons — Liability of. 

A debt contracted by the father and manager in the 
normal course of carrying on the joint family trade i^ 
binding on all the members including minors to the 
extent of the family properties. 49 C. 560; 24 Cr.W.N. 
938 and 34 A, 135, Kef. {RamaKaoandSieentvasa 
Iyer, JJ.) M. V. SUBRAMANYA SETTY v. THE UANK 
OF MYSORE, Hangalork CITY. 9 Mys.L J. 102. 

Joint family — Business — Debts — Liability of 
other members -^Patent of. 

In a Hindu joint family partnership, if debts are con 
tracted by the manager of the partnership, other mem- 
bers are liable only to the extent of their share in the 
joint property but not personally. The other members 
do not become personally liable merely by reason of 
having taken an active part in the partnership business, 
{Dahp Singh, J.) MURARI LAL (iHUDHUMAL. 
147 1.0.590(1) = 6 R.L. 407 = 34 P.L.R. 967 = A.I. 
R. 1933 Lah. 1018 (1). 

Joint family — Business — Debts — Manager — -An- 
cestral family bun ness — Debts incurred lu Mortgage 
when binding on minor coparcener's interest in family 
property^ 

The manager of a joint Hindu family, carrying on an 
ancestral family business for the benefit of the joint | 
family, has authority to borrow money, if such bor 
rowing is neces.sary for a legitimate and proper purpose 
of the family business {e.ct., for paying of debts incurred 
in connection with the business) and to secure the same 
by mortgaging the joint family property. The charge 
so created is binding on the family property, including 
the interest of the minor coparceners therein. {Sir 
Lancelot Sanderson.) KaM KRISHNA MURAJI v. 
Ratan Chand. 68 LA. 173=53 All. 190 = 1931 M. 
W.N. 733 = 34 L.W. 175 = I.R. 1931 P.C. 197 = 1931 
A.L. J. 458 = 132 1.0. 613 = 35 C.W.N. 841 = 33 Bom. 
L.R. 988 = 63 C.L.J. 561 = A.I.B. 1931 P.C. 136 = 61 
M L.J. 666 (P.O.). 

[Rel. 15 L. 9(13).] 

■ — - Jaint family — Business — Debt — Manager — / m- 

plied authority to contract debt. 

Where a family carries on a business or profession, 
>And maintains itself by means of it, the member who 
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manages it for the family has an implied authority to 
contract debts for its purposes, and the creditor is not 
bound to inquire into the purpose of the debt in order to 
bind the whole family thereby, because that power is 
necessary for the ejiistence of the family. (Case-law re- 
ferred.) {Addison and Agha Haidar, JJ.) MT. 
Champa v. Official Kkceiver, Karachi. 15 Lah. 
9 = 149 I.C. 693-6 R.L. 738 = 36 P.L.R. 460 = A.I.R. 

1933 Lah. 901. 

Joint family — Business — Delit — Mortgage by 

father — Proof lecpiired— Neccb^ity. See HINDU LaW 

—Joint family — Alienation— Father. A.I.R. 

1934 Lah. 895. 

Joint fa mi ly — Bust ness — Debts — Persi mat liabi - 

lity of passive member. 

Where a firm is con'*tituted of two members of a joint 
family but one of them is merely a passive member and 
does not take any part in the business or evince any 
particular interest in it, he is not personally liable for 
the debts of the firm. He is liable only to the extent of 
his interest in the joint family property. It does not 
matter even if the family canies on bu'^iness by lending 
money after the Chettiar custom. {Bagulity, J.) 
NACHIAPPA CHiaTYAR 2/ RAMAN CHETTYAR, 157 
I.C. 786 = 8 R R. 113 = A.I.R. 1935 Rang. 227. 

family — Business — Debts — Prionty over 

widmo's right of residence or vuiintenauce. 

Where the ilebts in question are ordinary commercial 
debts incurred in running the family business, they nui.st 
beheld to have been raised for necessary purposes, and 
as such have priority over the right of residence or 
maintenance of the widow. {Tek Chand and Abdul 
Rashti, JJ.) MST. IUSHNI UttaM CHANI). 168 
IC 861 = 8 R.L. 319 (2) = 37 P.LR. 142 = A.LB. 

1935 Lah. 633. 

Joint family — Business — Debts — Sons — Personal 

liability. 

Where it is found that the debt was incurred by the 
father in connection with the joint family business and 
that the sons were benefited by the loan, the sons are 
personally liable and not merely to the extent of joint 
family property in their hands. {Jwala Prasad, A.C, 
/. and James, J.) DALIP NaRAYAN SingH p. 
Raghunandan Prasad. I.R. 1932 Pat. 111(2) = 
136 LO. 447 (2) = 13 Pat.L.T. 160= A.I.R. 1932 
Pat. 184. 

—Joint family — ILisiness — Debts — Speculative 
transactions — Implied authoiity of manager to contract. 
See Hindu Law— Debts— Father. A.I.R. 1936 
Lah. 761. 

Joint family — Buuuess — Debits — Trade debts — 

Liability of son. 

The sons under the Hindu Law are liable to pay the 
debts incurred by the father in respect of trade trans- 
actions even though the trade may be staited by the 
father himself. 52 B. 376 and 49 M. 211, Foil. {Patkar 
and Tyah'ft, JJ.) BaL KaJARAM v. MANEKLAL. 66 
Bom. 36 = I.R, 1932 Bom. 323 = 137 I.C. 717 = 34 
Bom.L.B. 55 = A.I.R. 1932 Bom. 136. 

[F. 36 Bom.T..R. 625 (627, 62H, 631) ] 

Joint family— Business— Finn bearing names 

of father and son — Presumption that father is member 
of firm. 

Where a firm bears the names of the father and the 
son, the initial presumption is that the father is a mem 
her of the firm and it is for him or his representatives 
to disprove that presumption. {Jai Lai and Skemp, 

JJ.) Kalu Singh Sundak Singh v. Ram lal. 
165 LO. 294*7 R.L. 685 = 86 P.L.R. 492 = A.I.R 

1936 Lah. 194 (1). 
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■ ” Joint family — But in ess — Joint family business 

^Adjudication of — Shares of minors — Liability — Right 
of widow to maintenance, not entitled to priority. 

Where a joint family trading business has been 
adjudicated insolvent and its debts are due to the fall of 
the rale of exchange and other extraneous causes, the 
whole properly of the family can be sold in order to pay 
off these debts, and the shares of the minor coparce- | 
ners arc also liable, while the right of widow to main- 
tenance and residence must be postponed to the pay- 
ment of these debts. {Addison and A^ha Haidar, JJ,) 
MT. Champa v. Official Receivkk, Karachi. 16 ^ 
Lah. 9 - 149 I 0. 693 6 R.L. 738 - 36 P.L.R. 460 = i 
A.I.R. 1933 Lah. 901. 

“ Joint lamily — Business — Joint family b us i nest 
— Business coined on by three out of four undivided ^ 
brothers Afo evidence of sepai ation of the one brother 
nor any emdence of participation in profits — Business, ■ 
if a joint family business or a partnership business. | 

A joint family firm under the Hindu Law is a special ! 
form of p'dTt^^fbhlp, the members of which must be the | 
®”ti/e or the entire members of any branch there- | 

of. of members in sucli a firm are lights arising ' 

out of their membership in the family and not by con- 
tract. There may be cases where all the members of a 
family or a branch thereof are adults when it is open to 
them to regulate their relationship by contract; but it is 
not open to some alone of the members of a joint family 
to enter into a partnership and impress upon it the 
characteristics of a joint family firm to the exclusion of 
others. H had 4 sons, A', R, S and K, but from 1895 
carried on a business only with three of them, keeping 
out his eldest son H, In 1912, H retired and the three 
sons carried on the business under a partneiship deed ' 
of 1913, R died in 1924, leaving his infant son. The ! 
business was carried on as before; certain properties 
were purchased out of the profits of the business — not | 
in the name of the joint family but in the name of .S’, V 
and the infant son. There was on the one hand no evi- ^ 
deuce of a separation of R from the joint family, on the I 
other hand, he had never participated in the profits of i 
the business. In l‘>29 the firm were adjudicated insol- i 
vents and on an application taken out by theOffiiial 
Assignee for a declaration that the business w’as a joint 
family business and the share of the minor was as well 
liable for the debts of the business. 

Held, that it was not a joint family business, but an 
ordinary partnership business of R, S and V, that the 
minor was entitled to a third share of the profits as 
against the Official Assignee. {Reilly and Burn, J Jf) 
OFFICIAL assignee OF MADRAS V NEKLAMBAL 

Ammal. 147 I.C. 417=6 RM. 339 = 1933 M.W N. 
967 = 38 L. W. 792 = A.I R. 1933 Mad. 920 = 66 M.L. 
J. 798. 

Joint family — Business — Joint family property 
"^Hifferent businesses by father and sons but no evidence 
of separation. 

Where a Hindu family consisting of father and sons 
has different businesses luii by father and the sons but 
each is helped by otheis and there is no evidence of 
separation, all the earnings are the joint eainings of the 
family. {Addison and A^/ia Haidar, J J.) IIarjaS 
Rai Arjan Das v. Hans Raj. 6 I.R. (Lah.) 232= 
1461.0. 613 = 34 P.LR. 983 = A.I.R. 1933 Lah. 
160. 

Joint family —Business — Joint or separate — 

Money lending business. 

On the question wdiether a money-lending business 
started in 1839 and managed by the eldest of four 
brothers (Mahratta» Brahmins of BerarJ was a joint 
family business or the separate business of the eldest 
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son, their Lordships held that assuming to begin with, 
it was a joint business, there was ample evidence to 
show that after the death of second and third brothers,, 
the surviving brothers w’ere separate and had separate 
business. It is difficult to explain the action of a brother 
in opening another business except on the footing that 
! the two brothers were thenceforth to cany on business 
separately. (1901) I.L.R.25 Mad. 149 ; 11 M.L.J. 353, 
Ref. to. {Sir John Walhs.') GOVINDRAO v. 
Rajabai. 68 LA. 106 = 35 C.W.N 438 = 27 N.L.R 
131 = 14 N.LJ. 66 = 33 Bom.L.R. 442=33 L.W. 
439 = 130 I.C. 673 = I R. 1931 P.C. 81 = 63 O.L.J, 
313 = A.I R. 1931 P.C. 48 = 60 M.L.J. 386 (P.O.). 

Joint family — Business — Manager — Decree 

against— Minor member — Personal liability. 

A minor member of a Hindu family having a joint 
family business is not personally liable under a decree 
obtained on a pio-note executed by the managing 
member of the family for the purposes of family busi- 
ness. His liability only extends to his interests in the 
joint family property. 2 Lah. 159, Foil. {Kulwant 
Sahay and Maepherson, J J.) JWALA PRASAD v. 
Bhuda Ram. 10 Pat. 503 = I.R. 1931 Pat. 462 = 
1341.0.420 = 12 Pat.L.T. 707 = A.I.R. 1931 Pat. 
328. 

Joint family — Business — Manager entering into 

partnership with st> anger — Other members, tf pai tnei s. 

Where the managing member of a non trading joint 
Hindu family enters into a partnership with a stranger, 
the other members of his family (specially if they are 
minors at the time) do not ipso facto become partners 
in the business so as to clothe them with all the rights 
and obligations of a paitner as defined in the Indian 
Contract Act (now the Indian Partnership Act, 3932). 
In such a case the family, as a unit, does not become a 
partner, but only such of its membeis as in fact enter 
into a contractual relation with the stranger. The part- 
nership so constituted will be governed by the Act. {Sir 
Lancelot Sanderson.) Pi CHAP PA CheITIAR v. 

ChoCkalingam Pillai. 1934 ALJ. 896 = 1934 
38 C.W.N. 1186 = 60 C.L.7. 136 = M.W.N. 828 = 36 
Boin.L.R. 976 = 16 Pat.L.T. 665 = 7 R.P.C. 23 = 150 
I C. 802 = 11 O.W.N. 984 = 4 A.W.R. 116 = 40 L.W. 
266 = 36 P.L.R. 225 = A.I.R. 1934 P.C. 192=67 M.L. 
J. 366 (P.C.). 

[F. 68 M.L.J. 25] (254).] 

Joint family — Business — Manage) — Hew bnsi’ 

ness'' — Mortgage for opening modi shop by Teli family 
— Bt nd i Hg nat it re. 

Where the manager of a joint Hindu family, belong- 
ing to the 7'^// class, which was embarrassed circum- 
stances, executed a moitgage of family property for the 
purpose of opening a m hh or grocer’s shop to supple- 
ment the family income for the maintenance of the 
family, 

Held, that the ordinary business of a Teli family 
being the carr}ing on of business like that of a modiy 
carrying or opening of a grocer’s shop was by no means 
a luxury or a speculative transaction and the mortgage 
executed for that purpose w’as W’ithin the powers of the 
manager and binding the family, including minor 
members. {Dhavle, J.) JAI SaHU v, HadibandHU 
Beheka. 160 I.C. 355= A.I R. 1934 Pat. 462. 

foint family — Business — Manager — Poweis of 

— Poiver to incur debts for carrying on business — Sale 
or mortgage — Discretion of manager. 

The power of a manager to carry on a family busi- 
ness necessarily implies a power to mortgage or sell the 
family property for a legitimate and proper purpose of 
t he business and the manager has authority to raise 
money not only to discharge debts arising out of the 
family business, but also money needed to carry it on. It 
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is a matter for his decision whether the money necessary 
should be raised by mortgage or by a sale, and whether 
it is better to raise money to continue a business which 
latterly had not been profitable, or to close it down ; it 
would be unreasonable to expect a lender or purchaser 
to investigate a question of that kind. 58 I. A. 173 ; 21 
All. 71; 54 I.A. 211. Rel. on. (^Broomfield and Wadta^ 
JJ.) Hanmantappa V. Dundappa. 151 1.0. 1043 
= 7R.B. 100-36 Bom.L.R. 474-A.I.R. 1934 Bom. 
234. 

■ ' ’ •Joint family — Business — Manager — Power to 

star t new business — Liability of othei membeis for debt 
incurred. 

The father or any other manager of a joint Hindu 
family, both under the Mitakshara and the Dayabhaga, 
has no authority to impc.se on the minor copasceners 
the risk and liabilities of a new business started by him. 
Equally he cannot impose any such liabiliiy upon the 
adult membeis. The separate property of any other 
member of the family is not liable for the debts of such 
business unless the adult member sought to be made 
liable for such debts has given his consent, express or 
implied, to the carrying on of that business, or the 
transaction giving rise to the liability has been subse- 
quently ratified. (IVadia, /.) MULCH ANT) IlEMRAJ 

V, JAIRAM Das Chaturbhuj. 159 1.O. 911 = 8 B.B. 
232 = 37 Bom.L.R. 288-A.I.R. 1936 Bom. 287. 

— ~ Joint family — Business — Manager starting ne^v 

business — Liability of minor members — Ancestral bust- , 
nessP j 

Where a Hindu father staits a new business in part- { 
nership with a stranger and dies leaving no debts and j 
thereafter, his eldest son continues the business in part- I 
nership with the stranger and incurs debts thereby, his | 
minor brother’s interest in the family property is not 
liable for the debts. On the death of the father, there 
was a dissolution, and the business carried on by the 
eldest son has only to be regarded as a new business 
started by him, and his minor brother not being a 
contractual party, connot be bound by it. 

Quaere '. — Whether the business started by the father 
can be “ancestral business,” as regards his sons. {Vara- 
dachariar and Burn, JJf) KRISHNASWAMI AIYAR v, 
Ramanadhan. 166 I.C. 418-^7R.M. 694-41L. 

W. 224-1935 M.W.N. 20 = AI,R. 1936 Mad. 314= 
68 M.L. J. 261. 

-‘•‘Joint family — Business — Minor — Personal liabi- 
lity — Active participation in business on attaining 
maioriiy. 

When the members of a joint Hindu family trade 
together as partneis of a firm, they are all personally 
liable for the debts of that firm. But a minor member 
of a joint family is not personally liable for the debts 
of the partneiship, if on attaining majority he dis- 
sociates himself from the business of the family but if 
on attaining majority he expressly ratifies the contracts 
of the firm or if he proceeds to take an active part in its 
business, then he is personally liable as a partner for the 
debts of the firm. The question, if he took an active 
part is one of fact. If, for instance, the member does 
the work of the shop for a firm which actually bears his 
name as one of the partners, he must be deemed to have 
accepted his position as a partner in the joint family 
business. {Kuhvant Sahay and James, //.^ BENARES 
Bank, Lti:). v, Krishna Das. I.R. 1932 Pat. 196= 
139 I.C. 83 = 13 Pat.L.T. 271 = A.I.B. 1932 Pat. 206, 

- Joint family — Business — Mortgage in favour of 
one of brothers — Mortgagor selling property to mort- 
gagee's brother — Mortgager if discharged. 

Defendant 2, the vendee of the mortgaged property, 
and the plaintiffs in whose names the mortgage-deed 

Q.’D.— II— 44 
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1 was, were members of the joint family and their busi- 
! ness was also joint. There were circumstances to infer 
I safely that the money advanced to the mortgagor in this 
1 case came from joint funds and to infer that the pro- 
I perty transferred by the mortgagor to one of the 
I brothers only meant transfer of such property to the 
* joint family of all the brothers who were admittedly 
' living jointly, 

I Held, that the mortgage w’as fully discharged by the 
; sale deed and a suit on the moitgage by the brother in 
j whose favour it was executed was not maintainable. 

! {Ganga Nath, J.) SundaR J.AT. v, RaHAT ALI 
■Khan. 167 I.O. 1099 = 8 R A. 262 (2) =-1936 A. W. 

! R. 964 = 1936 A.L.J. 990 = A I R. 1936 All. 770. 

; “Joint family — Business — New bu‘'iness for 

, benefit of family — Mortgage by manager — Binding on 
I other members. See JOINT I"AMII.y — ALIENATION — 
Manager. A.I.R. 1931 All. 743 (2). 

— " J oint family — Business — New business started 
by father as manager — Debt incuired in — Ltalnlity of 
niinoPs interest, 

j Business started by the father as manager of the 
I family cannot be said to be ancestral so as to render the 
I minor’s interest in the joint family property liable tor 
I the debt incurred for the business. 49 Cal. 5b0 (P.C.), 
I Rel. (^Sir Dinsha Mu/la.) BENARES BANK, LTD. 
Hart Narain. 69 I.A 300 = I.R. 1932 P.C. 220 = 
137 I.O. 781 = 36 OWN. 826 = 36 L.W. 66 = 9 
O.W.N. 699 = 1932 M.W.N. 788 = 13 Pat.L.T 491-= 
54 All. 564 = 34 Bom.L.R. 1079 = 1932 AL J 714 = 
66 0.L.if. 683-A.I.R. 1932 P.O. 182 = 63 M.L. J. 92 
(PC). 

[Disc, 55 A. 1 (13, 20, 24) (F.B.). R. 1933 A.L.J. 
85(89) ; 1933 A.L.J. 1247 ri250). F. 37 Bom. L.R. 
288 (295) ; 68 M.L.J. 25l (253).] 

' ’•Joint family — Business — New businees started by 
Karta — Mortgage for — Binding natute. 

The karta of a joint Hindu family has no power to 
bind the minor members of the family, even if they be 
his sons, by starting a newr business; and a new’ business 
I started by him wdll not justify him to mortgage joint 
I family pioperty for the purpose of carrying on such 
business. Such a mortgage cannot be held to he one 
for legal necessity binding on the family. {^Kulwant 
Sahay, J.) MOTI Sahu z/. DwarKA MaHTO. 7 R P. 
32 = 150 I 0. 881 = 15 Pat.L.T. 686. 

Joint family — Business — Newly started — Mana- 
ger — Money borrorved by manager — Alienation for^ if 
justified, 

1 It has always been settled law’ that money boriowed 
! for the purposes of an ancestral family business is per se 
I a good justification for alienation of family property. In 
I such a case the piesumption is that the carrying on of 
' the ancestral business is necessary and no further enquiry 
j on the part of the creditor is required. On the other 
; hand, the mere fact that money has been requiied for a 
, business newly started by a manager or a father is not 
I in itself sufficient to justify an alienation of the family 
I property. But, if in addition thereto, it could be show’n 
j that there w'as either a pressure or necessity to continue 
! that business, as it was the mainstay of the family or 
' that the particular transaction was at the time beneficial 
I to the family and the family estate, the transaction 
1 would be supported but, of course on the latter ground. 
The question whether the transaction was for such bsne- 
j fit or not is a question of fact depending on the circum- 
stances of the case, and it is for the Court to decide 
whether it was so beneficial and was such as an ordin- 
ary prudent manager would have entered into in the 
Interest of the family. (^Sulaiman, ^C, J„ Thom and 
Rachhpal Singh, JJ,) RaM NATH v, CHIRANJI LAL. 
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67 All. 605 = 166 I.O. 136 = 7 R. A 880 = 1936 A. W R. 
146=1936 A.L.J. 177 = A.I.R. 1935 All. 221 (F.B.). 

Jot7it family — Business — Partnership — Stranj^er 

^ssoaated with joint family i/i tradc^ 

Where a stranp;cr is ashocialed with the members of a 
joint Hindu family in a business whose capital is deriv- 
ed from the property of the joint family and the stran- 
ger, the rights and liabilities are determined more by 
the Contract Act than by the Hindu Law. {Bafpat^ /.) 
MaNOI; LAL (iANGA CHAF<AN 7-' MUNNl I.AL. I.R. 

1933 All 361-1441.0. 76-A.I.R. 1933 All. 311. 

Joint family — business — Presumption as to joint- 

ness. JGINT FAMILY— PKKSUMPTION. 32 P.L.R. 

677. 

Joint family — Business — Ri^ht to sue. 

The manager of a joint family business can maintain 
a suit against debtors in his own name without joining 
all the other coparceners and a mecnber other than the 
manager can also bring a suit upon a contract provided 
that the contract sued upon was entered into by him in 
his own name but in other ca‘'es one member of a joint 
family Cannot alone sue on behalf of the family. The 
manager can sue in his representative capacity or the 
suit must be filed by all the coparceners. (^Sreetnva^a 
Jyei\ /.) Jawarmall Waghajef. v, Hazarimall 
Phimaraj. 8 Mys.L J. 441. 

Joint family — Business started by father and 

grand father '—Debts incurrtd in respect of — Bind in ^ 
nature on minors, ' 

A Hindu father and his two sons, one of whom had a ; 
minor son, started in or about 191 7 a ginning factory. 
For the purpose of finanring the ginning factory the i 
plaintiff advanced in 1920 various sums amounting to i 
Ks. 21,808. For that sum and for Ks. 2,5l6 8 0 which I 
was due under a prioi mortgage, and for Rs. 549 6 3, i 
being cash advanced at the time, the father and the sons j 
executed to the plaintiff in 1922 a deed of mortgage. In 1 
a suit on the mortg.ige for the principal and interest due, | 

Held, that though the business started by the father j 
and sons was not and could not be regarded as ance^tia! ' 
so far as the minor son of one of the sems was concerned, j 
yet since the greater portion of the consideration for the I 
rnoi tgage ex( ept the sum actually advanced at the time j 
of the niortg.rge consisted of antecedent debts which j 
were neither immoral nor avyavaharika, the mortgage ; 
must be held to be binding on such minor grandson | 
except to the extent of the amount which w'as the amount ! 
of cash advanced at the time of the mortgage and w^a'* j 
not antecedent and independent of mortgage. {Broom- | 
field and IVadta, JJ.) JaGADISHPRA.SAD v. AMB.A- i 
SHANKAR. 152I.C. 406-7 R.B. 138 = 36 Bom I..R. | 
625 = A.I R. 1934 Bom 324. ! 

Joint family — Business started by junto} mem- j 

her — Debts of— Liability of manager of joint family. I 

The manager of a joint family is not liable foi a debt | 
incuired by a junior member, who is not the manager, 
for a newly started business unless it can be shown 
beyond doubt that he himself was also managing the 
business. F.ven a manager cannot bind the other mem- 
bers for debts not incurred for family necessity. The 
piinciple applies in a far greater decree where the debts 
are incurred by a junior membei of the family, who is 
net alleged or shown to be the manager. {Pakeiiham 
IValsh, /.) THIMMAYYA v. VlTTOBA RAO. 166 I.O. 
463=8 kM. 9-41L.W. 389 = 1935 M.W.N. 232 = 
A.I.R. 1935 Mad. 290. 

Constitution of. 

•Joint family — Constitution of — Creation by con- 
tract. 

Coparcenary in joint Hindu family, except in the 
case of an adoption comes into existence as the result of 
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! the birth of a coparcener and cannot be created by 
I contract or in any other way. 8 M.I.A. 400 at 420, 

1 Ref. {Page, C.J. and Das, /.) PACKIRISWAMY PILLAY 
' V. doraswamy Pillay. 9 Rang. 266 = I.R. 1931 
! Rang. 209 = 132 I.C. 817 = A. I.R. 1931 Rang. 216. 

I — Joint faintly — ConstituUon of — Single male 

' member and widows of coparceners — Status, 

1 Even w'hen the family is reduced to a single male 
i member, theie is still a joint family, at any rate, where 
I thcie rtie a number of widow’s and other persons entitled 
I to maintenance from him. {Beasley, C. /., Rameiam 
' and CoiniCi^ JJ.) VEDATHANNI v. COMMLSSIONER 

' OK INCOME tax, Maora.s. 56 Mad. 1 = 1 R. 1932 
i Mad. 817= 140 I.C. 17 = 1932 M.W.N. 1139 = 36 L. 
i W. 636 = A.I R. 1932 Mad. 733 = 63 M.L J. 542 
i (F.B ) 

! [Appr. 59 B. 618 (622),] 

I Coparcener. 

See Joint family — Atjenation and Debt. 

Joint family —Coparcener— Buildings erected by 

one member on joint property — Right to compensation 
for improvement. 

A coparcener erecting a building at his ow'n cost on 
the joint homestead of the family cannot claim compen- 
sation for It. It is unjust to permit one co-tenant 
at his pleasure to charge another co-tenant with 
improvement he may not have desired. In such a case 
the improver stands as a mere volunteer and cannot, 
without the consent of his co-tenant, lay the foundation 
of cha»ging him with the improvements. {Mittcr and 
McNair, jjj) NANILAL DAS v. NUTBEHARI DAS. 
38 C.W N. 861. 

Joint family — Coparcener — Debt contiacted by 

deceased—Liabihty of hens to the extent of assets. 

Wheie a suit is instituted against the heirs of a 
deceased member of a joint Hindu family, for loan 
advanced to the latter, the actual existence of the assets 
of the deceased need not be proved foi the passing of the 
decree against the heirs. A decree can be passed against 
them to the extent of the assets of the deceased that may 
be found in their possession. If no assets can be found, 
it is clear that nothing can be realised from them, but 
that is no ground for dismissing the suit. {Kuhvant 
Saha\.,J.) Iainarain Singh 7 ;. Dina SINGH. 147 
I.O. 138 = 6R.P. 338 = A.I.R. 1933 Pat. 605. 

- — Joint family • — Coparcener — Debt — Hand-note 

executed by — Liability of brother. 

Where the plaintiff wants to make not the executant 
of a hand-note but his brother liable for the debt it is 
for him to prove that it was for family necessity ; other- 
wise the brother is not liable at all. {V arma, J.') 
JaDUNATH SaIIU V. NILAMANI Sahu 154 I.O. 540 = 
7 R P. 474 = 16 Pat L.T. 278 = A.I R. 1935 Pat. 61. 
’’Joint family — Coparcener — Debts — Junior mem- 
ber — Binding nature — J^roof of benefit — Onus. 

The nieie f.act that the father and his two .sons form a 
joint family, in the absence of any definite evidence that 
they carried on business together or had any family 
business, is not sufficient to saddle the father and his 
elder sons for the debt.s incurred by the other son; and 
in the absence of any evidence that there existed any 
joint family business, the onus is on the creditor to prove 
that the contract entered into by one of the members 
was to the benefit of the joint family. {Harrison and 
Addison, JJ.) SHAM DA3 v. JOWAHIR MAL KISHORE 
Chand. I R. 1932 Lah. 671. 

Joint family — Coparcener — Debt— Pro-note by 

elder brother — Suit anrl decree against elder brother — 
Execution against interest of younger brother — Right of 
creditor. See C. P. CODE, S. 53. 68 M.L.J. 104. 
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Joint family — Coparcener — Debt — Suit on pro- 

'missory note executed by coparcener — Death of maker — 
Continuance of suit. 

If the maker of a promissory note has died before 
‘suit, the only person who can be sued upon the note 
■is his legal representative. In such a suit, if the surviv- 
ing coparceners are the legal representatives, they will be 
liable on the note; if they aie not the legal representatives 
but have been impleaded with the legal lepresentative 
they will be liable upon the Hindu Law liability if the 
liabiiby of the legal representative upon the note is 
established, {Comishy y.) SkSHAYVA v. SaNJIVA- 
RAYUDLI. 160 I.O. 885 = 7 R M. 36=1934 M.W.N. 
16 = 39 LW. 579 = A.I.R. 1934 Mad. 350 = 67 M.L.J 
393. 

Joint family — Co parcener — Decree against some 

— Evidence in subsequent suit to prove that judgment- 
debtors 7 vere sued tn representatii'e charaiter. 

Where a decree is obtained against some members of 
a joint Hindu family, it can be proved by evidence in 
the subsequent suit, other than the proceedings in a 
previous suit that the judgment-debtors were sued in a 
representative capacity for debts \Nhich bounil a family. 
Iffosey A.J.C.) MaIiHODAS IIiRALAL tj. GaNOARAI. 
31N.LR 352 = 154 1.0. 333-7 R.N. 159 = A.I.R. 
1936 Nag. 14. 

■ Joint family — Copaycener — Decree ayjaind — 
Execution sale — Partition proceedings — Final decree for 
partition passed --Court to take notice of partition decree 
— Ascertained interest of the copaiccnei to be proclaimed 
for sale. 

During the pendency of a partition between the three 
branches of a joint Hindu family, a creditor of A^ one 
of the members secured the attachment of his undivided 
interest in execution of ,i money decree against him and 
the Court ordered the sale of the same. Subsequently 
on a final decree in the partition suit being passed, lots 
were allotted to each branch of the family and the 
members of the branches other than that to which A 
belonged filed an application to raise the attachment 
from the lots which fell to their shares, 

Heldy that having regard to the facts in the partition 
suit A's share could not be oidered to be sold in the 
manner in which it was clone ; the pioper course having 
regard to terms of O. :2l, K. 66, was to take notice of 
the events in the partition suit and proclaim for sale the 
ascertained interest of A which in the partition suit had j 
been allotted to his share as the resuit of the final decree. 
The language of O. 21, Ur, 59 and 63 did not prevent 
the Court from taking notice of the facts as they occur- 
red in the paitition suit. {^Shingney /.) SOMESHWAR 
Rajaramz^. Manilal. I.R. 1932 Bom. 306 = 137 
10.603 (2) = 34 Boxn.L.R. 206 = A.I.R. 1932 Bom. 
210 . 

Joint family — Coparcener — Inierest of — 

Attachment before julgment — Effect of. 

An attachment before judgment of a coparcener’s in- 
terest, when not followed by a decree during the said 
coparcener’s lifetime does not operate to defeat the right 
of survivorship. 17 Mad. 144, Foil.; 26 M.L.J. 5l7 and 
49 M. L J. 616, Ref. ^PanhFaiy J.) MUTIIAYA 
CHETH \R V. Lakshmanan Chettiar. 136 I.O. 778 
= I.B. 1932 Mad. 314 = 1931 M.W.N. 1016 = 34L.W. 
1001. 

Joint family — Coparcener — Mesne profits — 

Right to claim. 

So long as the family is joint, there is no right in any 
coparcener to claim any specific share in immovable 
property or its income and no claim for mesne profits is 
ordinarily maintainable in such a case. 

Semble ; — If a coparcener is wrongfully excluded from 
-enjoyment of the family property, he may be entitled to 
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claim mesne profits. (^BlitdCy /.) JAI KlSHEN DaS v, 
Pashori I.AL. I.R. 1932 Lah. 358 = 137 1.0.776 = 
33 P L.R. 670 = A.I.R. 1932 Lah. 448. 

" ■ ■" Joint family — Coparcener — Power to giz>e dts^ 
charge of family debt. 

In the case of a joint Hindu family, it is only the 
manager who can bind the family in such thing such as 
discharge of a debt. A discharge given by any other 
member of the family i-; not theietore a valid discharge 
binding on the family. {Baker and Rangnekar , J Jf) 

Umakant Balakrishna V. Martand Keshav. 6 
I R. (Bom ) 59 = 145 I.O. 164 = 35 Bom. L.R. 388 = A. 
I.R. 1933 Bom. 245. 

Joint family — Coparcener — Pio-noie in favour of 

deceased coparcener — Suit by suiviving copaicener on 
— Maintainability. .SVf* N KGO'HARLE INSTRUMENTS 

ACT, s. 68. 37 BomL.R. 405 = A.I.R. 1935 Bom. 
343. 

Joint family — Copaicener — Promissoiy note in 

favour of — Suit by siirvroin^ member — Maintainability 
zvithout assignment oi endorsement . 

A promissory note was executed by the defendant in 
favour of one of two brothers, undivided members of a 
joint Hindu family. After the tlealh of the pioniisee 
the surviving brother and the widow of the deceased 
entered into an arrangement of partition under which it 
was provided that the debt in question, as also other 
debts of the family, should be collected and divided 
equally between the two. In a suit by the surviving 
brother against the defendant for his half share of the 
debt, and for payment of the other half to the widow of 
the deceased, w'ho was also impleaded as a defendant.^ 

Hcldy that the suit was maintainable and the plaintiff 
could recover his share of the debt, as the plaintiff was 
always the owner of a half-share of the debt, and 
lequired no assignment oi endoisement. When a note 
is taken in the name of a member of a joint Hindu 
family, the whole family existing at the time of suit can 
recover the amount, as the debt belongs to tlio family. 
In such a case, the suit is really based on the debt and 
not on the instrument. 

l/eldy farther y that the widow of the deceased, who 
inherited the other half, never having been a co-plain- 
tiff and never having applied in the lower Court for being 
made a co plaintiff, could not recover her half-share. 
Nor could a decree be granted for that portion in favour 
of the plaintiff, the two being tenants-in common. 
{Ramesam and Corntshy JJJ GOPALU Pit. LAI v. 
Kothandarama Ayyak. 57 Mad. 1082 = 163 I.O. 
916 = 7 R.M 378 =40 L.W. 110 = A I.R. 1934 Mad. 
529 = 67 M L J. 843. 

—“Joint family — Coparcener — Rights of — Enjoy- 
ment of income — Maintenance. 

In the case of a Hindu undivided family, all the 
members have an interest in the income of the family 
and are entitled as of right to enjoy it. The fact that 
by reason of certain disqualifications, such as certain 
diseases or sex, certain members are unable to claim the 
rights of fully participating coparceneis does not affect 
their inherent right to be maintained out of the joint 
income. But when there is no joint property and no 
joint income there is no such right except in the case of 
aged parents, wife and minor children. {Courtney 
Terrell y C .J. and AgarwalUy J.) COMMISSIONER OF 
INCOME-TAX, B. & O. MAHAKANI LAKSHMIBAH 
Saheba. 14 Pat. 313 = 16410. 866 = 7 R.P. 497 = 
16 Pat.L.T. 171 = A.I.R. 1936 Pat. 8. 

Joint family — Coparcener — Suretyship transac- 
tion by — Binding character. 

A junior member of joint Hindu jfamily cannot bind 
the other adult members by entering into a suretyship 
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transaction ^hich is in its nature risky and of speculative 
character; and such a transaction cannot be regarded as 
one for family benefit or binding on the family. {Srt- 
vastdva and Zia td Hasan ^ //•) MaLAK ChaND v, 
Hira I,al. 157 I C. 946=8 R.O. 47 = 1935 O.W.N. 
1005^A.1.B. 1935 Oudh 510. 

■ Joint family — Cvpanener — Transacticn 
Without necessity — If can be ratified. 

A transaction enleied into by a junior member of a 
joint IJniflu family, without any legal necessity, and not 
for the benefit of the joint family, being entirely void 
and net merely voidable, there cannot be any ratification 
of it by the other members. {^Siivastava and Ziaul- 
Hauin, JJ.) MaI.AK CHAND r/. UlRA LAL. 167 
I.O. 946 - 8 R.O 47 = 1936 O.W.N. 1005 = A.I.R. 
1935 Oudh 510. 

‘—“—Joint family — Coparcener — Undivided interest 
of — Liability to attachment . 

The undivided interest of a cuparcener in a specific 
property can be attached and sold. (Addison and Agha 
Haidar, JJ.) IlAKJAS KaI AR JAN ])AS v. HaNS RaJ. 
6IR. (Lah.) 232 = 146 1.0. 613 = 34 P.L.R. 983 = A. 
I.R. 1933 Lah, 160. 

Debt. 

See also (i) Hindu Law— Dirt. 

(;/) „ JOINT famii.y— Co- 
parcener AND 

Manager. 

Joint family — Debts — Manager — Partition with- 
out [iiovision to pay binding debts — Right of crediter, 

Hindu LAW— Debts.' 53 All 868 = A.I.R. 1931 
All. 612 (F.B.). 

Joint family — Debts— Paitition ^^ithout provi- 
sion to pay binding debt — Right of creditor — Insolvency 
of p rintipal menibeis — Right of leoeiver. HINDU 

Daw— Debts— Manager. 63 All. 868= A.I.R. 1931 
All. 612 (F B.). 

Father. 

See also (/) HINDU Law— DEBTS. 

(//) „ ,, JOINT FAMILY— aliena- 

tion AND WILL. 

Joint family — Fathei — Decree against — Debt 

tainted with immorality — Liability of joint prope/ty. 
Where a person holds .i money decree against the 
fathei for a debt borrowed foi an immoral purpose and 
both the father and the son are alive, there is no bar 
against the attachment of the father’s inteiest in the 
joint property in execution of the decree which has been 
obtained against him. On the other haiul, the son’s 
shaiemust be free from attachment as the debt of the 
father is tainted with immorality. (Sulaiman, C.J. and 
Gani^a Hath, J.) ViSHWANATH PRASAD PaTHAK v. 
PRAKASii Chandra. 163 1.0 602 = 7 RA. 618 = 
4 A.W.R. 1483--A.IR. 1935 All. 278 (1). 

• Joint family — Father — Decree against — E,xe- 

cutahility against 

If the managing member of a joint undivided family 
governed by the Mitakshara law is the father and the 
other members are the son'*', the father may by incurring 
debt, so long as it is not for an immoral purpose, lay 
the estate open to be taken in execution proceeding upon 
a decree for payment of that clelit. The sons however 
should be given an opportunity to show that the debt 
was incurred for an immoral purpose so as to bind the 
sons. (Mitter, /.) ASHUTOSH BaSU v. GoWRI SaN- 
karSaha. 1491.0. 660 = 6 R.C 611 = 67 C.L.J.580 
= A.IR. 1934 Cal. 118. 

— Joint family— Father— Decree against — Execu- 

iion against sons — Limitation. 

An application against the sons for execution of a 
decree for costs obtained against the father is governed 
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by Art. 183 of the Limitation Act and the obligation of 
the sons to pay the decree continues so long as the exe- 
cution is commenced within twelve years of the date of 
the decree. 28 Mad. 466, Not Foil. KjVort and Fazal 
AH, //.) Sri Chandra Chur Deo v. Mt. Shy am 
Kumarl llPat. 446 = 1 R. 1932 Pat. 229 = 1391. 
C. 397 = 13 Pat. L.T. 719 = A.I.R. 1932 Pat. 261. 

'Joint family — Father — Decree against — Execu- 

tion — Interest of softs not sold* 

M's share in the joint family property was attached in 
execution of a decree against him in respect of his per- 
sonal debts. His three sons objected to the attachment, 
whereupon the decree holder stated to the Court that he 
had attached only the right, title and interest of M and 
that the objectors (AFs sons) had no concern with it. 
Accordingly the Court ordered that the rights and inter- 
est of the judgment-debtor without specification of 
shares should be sold and that the objections be allowed' 
to that extent. The rights and interest of M were there- 
after sold and purchased by decree- holder’s son, 

Held, that in view* of the above facts the decree-holder’s 
son could not claim to have purchased at auction sale 
the entire interest of M and his three sons in the joint 
family property on the ground that the entire estate was 
liable for father’s debts, as only the right and interest of 
M was put up for sale and purchased by the auction* 
purchaser. (Sulaiman and Young, JJ,) AJODHIA 
PRASAD z/. Data Ram. I.R. 1931 All. 226 = 1931 
A.L.J. 104 = 1301.0. 1 = A.I.R. 1931 All. 131. 
——Joint family — Fathei — Decree against father 
and sale in execution — Suit by son challenging decree — 
Decree that son's share ts not liable to be sold — Appeal — 
Death of son (respondent) — Effect — If decree infructu- 
ous* 

Appellant obtained a decree against the father of I he 
respondent and in execution of that decree purchased' 
some of the family properties in Court sale. The 
respondent and his father constituted a joint Hindu 
family. Respondent filed a suit and obtained a declara- 
tion that the decree obtained by the appellant was not 
binding on his half-share of the properties in the family. 
Pending an appeal by the appellant, respondent (minor 
son) died, and his mother was brought on record as his 
legal representative. Appellant conteded that the decree 
had become infructuous by the death of ths plaintiff- 
respondent and that his appeal should be allowed. 

Held, that though it was imperative on the appellant 
to implead the legal representatives of the minor son 
when he seeks a reversal of the decree, and though his 
legal representatives are entitled to be heard in support 
of the decree, on the merits, the person who alone could 
have the benefit of the decree appealed from having 
died, the decree had become infructuous or nugatory, 
the appeal ought to succeed on that ground. The decree 
merely conferred immunity on the son’s share in the 
family property against the adverse effects of the decree 
against the fathei ; but with the death of the son, his 
interest in the joint family property ceased to exists 
Therefore any declaration with reference to that interest 
was meaningless. (Niamatullah and Rachkpal Stngh, 
//.) RAMSARUP Z>. JAGDISH NARAIN. 163 l.C. 35& 
= 7 R. A. 484=4 A.W.R. 867 = 1934 A.LJ. 933= 
A.I.R. 1934 All. 1029. 

——Joint family — Father (watandar) — Decree against 
father and his minor sons — Sale in execution — Life 
interest of minors can be attached and sold. See 
Bombay Hereditary Village offices act (1874) 
Ss. 5 AND 10. 58 Boxn. 273. 

— ' Joint family — Father — Decree against — Liabili^ 

ty of sons — Decree against father and sons — Liahtlitjfi 
of separate preperty of sonf* 
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Where a decree is obtaiaed against a Hindu father, 
the sons being not parties to the suit, the decree can be 
executed against his sons to the extent of the family pro- 
perty in their hands. Where a decree is obtained against 
a Hindu father and his sons, then, the Courts must 
restrict the decree, as far as the sons are concerned, to 
their interest in the family property. Where, however, 
the decree is not so restricted and is passed against the 
father and sons, it is capable of being executed against 
the property of the sons whatever the nature of it or 
against the sons personally, and the executing Court 
cannot go behind it. 10 Pat. 305, Diss. {Rangnekar^ /,) 
Shankar narayan v. rikuavdas. LB. 1932 Bom. 
478 = 1391.0.205 = 34 Bom.L.B. 941=A.I.E. 1932 
Bom. 483. 

Joint fanitly — Father —Decree againH — Sale in 

execution — Right of son to foint possession^ Mys. C.P. 
C, Regulation {III of 1911), O. 21, Rr, 100 and lOl. 

Where in execution of a money decree againt the 
father, properties in the joint possession of father and 
son were sold in execution, the son is entitled to joint 
possession with the purchaser as a person in possession | 
on his own account within the meaning of R. lOl of i 
O. 21, Mys. C.P.C. Regulation, particularly in view i 
of the fact that the pious obligation of the son to pay | 
•his father’s debts is not recognized in Mysore during the ! 
father’s lifetime 17 B. 718, Not Foil 3 Mad. 81; 18 C. ' 
W.N. 695; 53 I.C. 599 and 68 I.C. 174, Foil. {Dira^ 
swimi Iyer, C.J.) UDDANDA SETTYt/. NANJI GOU- 
DA. 9 Mys.LJ. 303. 

——Joint family — Father — Family arrangement — 
Minding nature on sons, 

A family arrangement entered into by a father is 
binding on his minor sons provided the transaction is 
for the benefit of the family generally as for example, 
one which lends to the preservation of the family pro* 
perty to the peace or sejurity of the family and the j 
avoiding of family disputes and iitiga<ion or saving of i 
the honour of the family. T, his son G and G's two sons ! 
H and K constituted a joint family. On Vs de.ith G ! 
and his two sons of ff continued to be joint. If i 
cuted a deed of release by which he purported to relin- ; 
quish in favour of G and K his share in the joint pro ; 
perty, in consideration of his being exempted from any , 
liability for the debts due by the family, rfons of H (/!/ i 
and S) w’ere minors at the time of the execution of the j 
deed. On the same date G executed a deed of gift ; 
transferring to his grandsons /1/and .S' half portion of a i 
house. Both documents were registered on the same ' 
date 

fields that the deed of release executed by II could 
not be registered as a family arrangement or settlement 
so as to be binding on his sons. A.I.K. 1930 All. 687 
Rel. on. {Tapp and Walker, //.) KaRAM Singh z/. 
SUREMDAR Singh. 135 I.C 180 = I.R. 1932 Lab. 52 
=-A.I.R. 1931 Lah. 289 (2). 

■ •Joint family — F' at her — Power to execute trust 

deed — Benefit of minor. 

It cannot be laid down as a general rule that in no 
case can a Hindu father in a jaint family delegate any of 
his powers in the management of the family property. 
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i necessity. Where a Hindu father who was found to be 
j extravagant and incurring debts, executed a deed of 
j trust to third persons, under which he gave up all his 
j rights in the family property for the benefit of his minor 
: sons then existing and to be born in future, and entrust- 
I ed the family property to the possession and management 
( of the trustees who were to pay up all the family debts 
I by selling or mortgaging any of the family properties, 

I maintain all the family members and incur suitable 
I expenses for the marriage of the daughter, etc., the trust 
j to be in existence till his death, after which the property 
[ was to be handed over to the minor sons, 
i Held, that the trust deed did not violate the provisions 
I of Hindu Law, since the beneficiaries under it were the 
. executant’s family, hi.s son, wife and daughter who were 
provided for by ir, and that there was nothing inherently 
invalid in the trust deed which the father and manager 
i had authority to execute. {Murphy ani Divatia, J J.} 
Chhotabhaiz/. Dadabhai. 152 I.O 715=*7 R.B 
166 = 36 Bom.L.R. 738 = A.I.R. 1935 Bom 54. 
—^Joint family— Fat her --Rel ease hy—Subsequent 
decree against— Liability of minor son's share — Rights 
of creditors. 

Under the Hindu Law, the only course open for the 
protection of minor members of a joint family from the 
effects of the misdeeds of their father or other elder 
coparcener. Is either to bring about a partition or to 
1 secure a release from the misbehaving member on paying 
j him a sum of money towards his share in the family 
! properties. Such a transaction is no doubt open to 
attack by the creditors of the person who is thus separat- 
, ed and the creditors can insist that it must be carefully 
I scrutinised. A release executed for an inadequate con- 
: sideration may not be binding on the creditors. But the 
release is not on that account wholly inoperative or other 
than bona fide. Nor does the person executing it con- 
tinue to be in a state of non division with his minor son 
so as to mike the minor son liable for debts contracted 
by him after that date or to make the minor’s share 
liable to be i)ro:ee(led against in e.xecution of decree 
obtained against him, in suits instituted after such re- 
lease to which the minor son has not been made a part/. 
( Varadarha n ir and Bn ni , //. ) V E E R A P PA C H ET- 

tiar V. Annamalai Chettiar. 156 I.C. 439-^7 
RM 699-41 LW. 431-1935 M. W.N. 190-AIB 
1935 Mad. 316-68 M.L J. 157. 

——Joint family — Father — Representation in suit 
and execution proceedings. 

Where a house belonging to an agriculturist passes out 
of his hands by reason of an execution sale there having 
^ been no intervention on his part at the time when the 
; house was attached he cannot challenge the validity of 
I the sale at a later stage by a sep irate action. Where 
• the father s debt is binding on the sons, the Utter are 
bound by the consequences of the execution proceedings 
j in which the father must be deemed to have represented 
I the entire family consisting of himself and his sons, 
i {Sen and Niamitullah, JJ.) SaBHA RaM v. KiSHAN 
: Singh 62 All. 1027 = I.R. 1931 All 686 = 133 I.O. 
I 478 = 1930 A L J. 1599 -A.I.R. 1931 All. 112. 

—Joint family— Father — Representation in suit — • 
I Failure to take possible plea — Minoi ivhether bound. 


There might conceivably be a number of circumstan' es I The mere failure by a father to take a possible plea 
in which benefit to the family itself may require that he I will not entitle his minor son in a subsequent suit to 
should himself abstain from exercising, and should dele j plead that he had not been properly represented in the 


gate, some of his powers for that purpose, as for exam- i previous one. { Jickwn, A.J C ) MaDHORAO v, Hira 


pie, when the father is extravagant and thereby incurs j LAL. I.R 1932 Nag 80- 138 I.O. 161 = 15 N.L.J. 1 
large debts. Necessity or benefit to the minor has been j = A I.R. 1932 Nag. 90. 


regarded as a more important consideration than techni- -"Joint family — Father — Settlement and will 
cal want of authority of an alienor, e.g,, under the Hindu executed by— Partition suit filed — Summons not served 
Law, even a de facto guardian of a minor can validly sell on son — Settlement and will valid. ^e.e PARTITION — 
ithe property of^the minor to a third person for legal SaiT FOR. 65 Mad. 558 = 63 M.L.J. 37. 
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• Joint family — Father — Suit against — Minor 

son's shares— Attachment of — Permtsstbihty, 

In a suit against the father, it is open to the creditor 
to have the entire family property attached before judg- 
ment, including the share of the minors, even though the 
latter were not impleaded as parties to the suit. {Paken 
ham Walsh, /jriUNNAM NAIDU v. CHKNURI NAIDU. 
6 I.R. (Mad.) 271-146 1.0.616 = 1933 M.W.N. 139 
«38 L.W. 803-A.I.R. 1933 Mad 839-66 M.L-J. 
752. 

Illegitimate sou. 

——Joint family — I llej^ittmate sons — Coparcenery 
— Rt^ht of snt VI voi ship. 

On tne death of the father, the illegitimate children 
form a cop.ircenery with the legitimate children and the 
ordinaiy nglu of survivoiship would also apply in favour 
of the illegitiniale chihlren, subject to the limitation that 
they would l)e entith'cl only to a half-shaie on partition. 
4 B. 37, Foil.; 46 M. 167, Kef. {Baker and^ Nanavati, 
//.) Sakhakam Satlj V. Shamrao. IR 1932 
Bom 290-137 I.C. 572-34 Bom.L.R. 191-A.IR. 
1932 Bom. 234. 

——Joint family — fUegiiimate son — Joint family 
propel fy—Rt kI^I to partition — Gift of specific proptity 
by father to tlU'^itimate son — Effect of, 

A Sudra Hindu had three sons by his lawfully wedded 
wife and three sons by his concubine. In 1903 he exe 
cuted a gift deed in favour of his mistress and the illegi- 
timate sons conveying absolutely some lands and a 
house, described as his self-acquiied prupeity, for their 
niaintenar^ce. On the death of the putative father, one 
of the illegitimate suns brought a suit for paitition of 
the joint family properly against the legitimate .sons. 

Held, that the deed of gift did not amount to a parti- 
tion and W'as not intf-nded to extinguish the right of the 
illegitimate sons to claim a share in the ancestral pro- 
perty after the death of the putative father. {Baker and 
NanavaiK JJ.) SAKHARAM SaI U v, SHAMUAO. 
I.R. 1932 Bom 290-137I.C. 572= 34 Bom.L R. 191 
= AIR. 1932 Bom 234. 

[Rel. 04 M.b.b 500 (501) ] 

Joint family — II legitimate sons — No sight by 

birth. 

Legitimate sons in unundivided Hindu family govern 
ed by the Mitakshara at birth become coparceneis with 
their father in the ancestral property of the family; but 
illegitimate sons never can acquire at birth or in any 
other way a right coparcenary with their falhei. {Page, 
C.J.and Das, J,) PACKIRISWaMY PILLAY z/. DORA 
swamy Pu.lay. 9 Rang. 266 -I.R. 1931 Rang. 209 
= 132 1 0. 817 - A I.R. 1931 Rang. 216. 

Impartible estate. 

Hindu law —Impartible estate. 

Joint family — I npaililde estate — Rule of survi- 

vorship'^. UiNiHJ i.AW— I mpartible estate. 
69 I. A. 331 = 59 Cal. 1399 - 63 M.L J. 196 (P.C ). 
Insolvency. 

Trading Partnership, infra, 

” — — Joint family — 2 n solvency — Application by some 
of the members — i.ffcct. 

An application for insolvency by some of the members 
of a joint Himlu family does not ipso facto result in the 
insolvency of all the members of the family. 6 Lah. 1 
(P.C. ), Rel. on {Bhtde, J,) ASA NAND v. HiSHAN 
SINGH. 131 1 0. 345- A.LR. 1931 Lah. 125. 

— Joint family — Insolvency — Coparcener — If 

effects severance — Pm chafer of share from Official Re- 
ceiver — Date froPi which mesne profits can he claimed. 

The filing of an insolvency petition by a member of a 
HinAa joint family does not involve a seveiance of the 
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joint status of the family. The purchaser of the un- 
divided share of a coparcener fiom the Official Receiver 
does not thereby become a tenant-in common with the 
other members of the family; and he is only entitled to 
mesne profits, in the absence of proof of exclusion, from 
the date of the plaint in the suit for partition and not 
fiom the date of his purchase. {Beasley, C. J, and 
Madhavan Nair, /.) VeNKATARAYUDU v. SlVA- 
ramakkishnayya. 68 Mad. 126 = 163 I.C. 368-7 
R.M. 346-40 L.W. 552-1934 M.W.N. 864(2) = 
A.I.R. 1934 Mad. 676 - 67 M.L. J. 486. 

— Joint family — Insolvrjicy — (Coparcener — Receiver 
— I*ower to sell shares of sons, See INSOLV ENCY. 15 
Pat. L.T. 602. 

Joint family — Insolvency — Coparcener — Sale of 

hts fi^ht, title ami intciest — Remedy of purchaser — 
Partition, 

Where one of the coparceneis of a joint Hindu family 
becomes in^-olvent, the (Jfficial Receiver can sell the 
right, title and interest of such copaicener in the joint 
family property and the pui chaser’s remedy is to compel 
partition us against the other co ^harcis. 'llic actual 
shaies of the (.opdic'eners of other members in thes 
family need not be dclei mined at the time of sale by the 
Official Receiver but can be delei mined at linie of parti- 
tion. 3 (al. 198, Kef. {B/iide, J.) NATHU Mal 
Dina Nath. 6 I.R (Lah.)282 (1)-146 I.C. 84a 
-34P.L.R. 1032-A.lR 1933 Lab. 651. 

Joint family — Jnsolienc y — P' cither — Ad/udica- 

tion as insolvent — Pnor attachment of entire joint 
family property by creditor — Rights of Official Recnver„ 

On the insolvency of the father of a joint Hindu 
family, it is only his own share of the family property 
that vests in the Official Receiver. The shares of his 
sons do not vest in the Official Receiver. With respect 
to tho^e shares, what vests in the Olficial Receiver is 
only the father’s power of disposal. Where the entire 
properly belonging to the judgment debtor and his sons 
had been attached before the judgment-debtor was ad- 
judicated as an insolvint and the petition for adjudica- 
tion was presented after the dale of the attachment, i 
follows that the father’s power of disposal of the sons* 
shares had been destroyecl by the existing attachment of 
those shares ; and the Official Receiver has no power 
to deal with the sons’ shares by reason of the order of 
adjudication or to appropriate the sale proceeds accru- 
ing from the sale of the sons’ shares. 51 Mad. 342, 
Foil, and 5l Mad. 4l7, Ref. {Madhavan Nair, /.) 
official Receiver, Coimbatore v. aruna- 
CHALAM CHETTIAR. I.R 1931 Mad. 399-130 I.C. 
479 = 33 L.W. 607-A.I.R. 1931 Mad. 118. 

Joint family — Insolvency — Father — Attachment 

of son's interest in execution of decree passed against 
father and son — Subsequent insolvency of father — 
Softs interest in the family property — If vests in the 
Official Receiver in insolvency. 

There can be no difference in principle between a case 
where the son’s interest is inarle liable in an action 
brought on a contract entered into by the father and one 
where the son’s interest is made liable in an actiorr 
brought on the son’s own contractual liability. In th& 
first case the decree makes the son’s interest liable by 
reason of the pious obligation of the son under the 
Hindu Law to discharge his father’s dc*l)ts. His liability 
in that case is not contractual, but it is nevertheless a 
liability, and a liability imposed upon him by law and is* 
one which places him subject to certain exceptions and 
safeguards in the position of per^on responsible in the 
eye of the law' for his father’s debts as if he had himself- 
contracted. In either case after an attachment has beert. 
made of the interest of the son in the •family property. 
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the father’s right to alienate that property is gone; and 
once that right is gone, the power of the law to transfer 
that right to the Official Receiver in insolvency, on the ! 
father's insolvency, is gone too, because there is nothing 
to transfer. {Stone and Pandrung Row, //.) OFFICIAL 
RECEIVER, E^ST GODAVARI, KAJAHMUNDRY v. ' 
IMPERIAL Bank of India. 69 Mad. 296-=8 R.M. 
862=16110.726-1936 M.WN. 510 = 43 L.W, 35 
= A.I R. 1936 Mad. 193 = 69 M.L. J. 898. 

•Joint family — Inwlveiuy — Father — Paitition 
suit —Son's liability for father's debts — Jiti isdiction of , 
insolvency Court to decide question as to binding nature. ' 

The effect of the son’s severance of the joint status 
prior to his father’s insolvency is that the father’s power 
which on his insolvency vests in the Official /Vssignee to 
sell the son’s interest in the family property in liquida- 
tion of the father’s debts no longer exists. A suit for ' 
partition puts an end to such light. The fact that the , 
Hindu Law imposed on the sons a liability for his 
father^s debts does not make him in any way a debtor of ' 
the insolvent father. Wheiethe binding nature of the 
debt is questioned by the son, the question cannot be , 
decided by the insolvency Qjuit behind tlie back of the 
son. (Ramesam and Cornish, JJ.) KriSHNAMURTIIY 
PILLAI V, SUNDARAMURTHI Plf.LAI 55 Mad. 558= i 
I.R. 1932Mad 532 - 138 IC. 225 = 35 L.W. 592= ' 
A.I.R. 1932 Mad 381-63 M.L J. 37. 

Joint family — Insolvency — Father — Piior attach- 
ment of property — kci'eiver’s right to sell sons’ shaies. 
See PROVINCIAL INSOLVENCY ACT, S. 28 (3). 166 
I.C. 206=A.I.R. 1935 Mad. 427. 

Joint family — In.solvency — Father — Right of 

Official Receiver over undivided son’s share. See 
PROVINCIAL IN.SOLVENCY ACT, 1920, .S. 28. 53 All. 
239 = A.I.R. 1931 Mad. 118 (F B.). 

Joint family — Insolvency — Joint family business 

— Adjudication of— Shares of minors— Right of widow 
to maintenance. JOINT KAMI r.y — BUSINESS A.I. 
R. 1933 Lali.901. 

Joint family — Insolvtucy — Manager — Suit on 

promissory note executed by manager — Maintainability 
against other copar< ene> s. 

After the adjudication of the managing member of a 
joint Hindu f.imily, a cieditor file<l a suit on a pioinis- i 
sory note executed by the managing member. It was | 
dismissed as against the insolvent and the Official | 
Receiver but decreed as against the other members of 
the joint family. It was contended that the suit was i 
not maintainable against the other members abo as, on ! 
the insolvency of the managing member, the jxiwer to ' 
sell the whole of the family property to discharge the 
debts of the family vested in the Official Receiver as 
“the property of the insolvent”.* 

Held, that the creditor w^as not resorting to any pro- 
perty, or trying to interfere with the power, vested in the 
Official Receiver and the suit, which wa.s only directed 
against the shares of the other members, w’as maintain- 
able (^Rns/nian Pandalai, J.) CHINNA VrERIAH 
z'. GURIVI REDDI. 6R.M. 641 = 148 I C. 831=39 
L.W. 347 = 1934 M.W.N. 622 = A.I.R. 1934 Mad. 
223=66 M.L J. 277. 

Joint family — Insolvency — Principal members of 

family — Insolvent — Right of receiver to .seize the pro 
perty of the other members — Partition — No provision ! 
for debt. See HINDU Law— DEBTS. A.I.R. 1931 All i 
612 (P.B.). I 

Joint family — Insolvency — Son — Debts of father , 

— Adjudication of son, on account of his liability to | 
pay those debts out of the family properties — Not 1 
allowed, INSOLVENCY- Hindu Joint Family. ! 
AJ.R. 1931 Mai. 788=61. M.L.J. 618. 
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Joint acquisition. 

'Joint family — Joint acquisition — Acquisitions 

made by partnership without refetence to nucleus of 
joint family picpeit) — Presumption. 

When there is ancestral property by means of which 
other property may have been acquired, then it is for 
the party alleging self-acqiii.siti( n to prove that it was 
acquired without any aiii from the family e.state. But 
before the property in possession of one member can be 
presumed to be joint family property, it is necessary to 
establish the existence of a nmleus of joint family 
property. Where the tv\o brothers formed members of 
a joint family, there was some nucleus of joint family 
propei ty but the plaintiff ’s case is not that the ac(|uisi- 
tioii was made out of that niic’eus but by a paitneishii> 
started on a joint contribution of the, specific amounts 
by each of the two partners, no (jucstion of rrghts as 
under the Hindu Law itself arises. 33 All. 677; 33 
C. W. N. 435, Rel. on. {Afuhei/i and eVag, jjf) 
ASHU'IOSH MUKHERJKF Tarapada Mukherjek. 
150 I.C. 292=6 RC. 813 = 58 C.L.J. 372 = A.I.R. 
1934 Cal. 308. 

Joint family — Joint at. qnisittons — Par tition be- 
tween fat he/ and his brotlurs — Dyd *s business allotted 
to father — Sons joining in business — Sons married at 
family expense — Joint fniging and mess — Pioperty 
acquired by joint twc/tion^. 

' F, his father and two brothers worked as dyers. F 
separated about 1896 from the family. At the time he 
' had two sons, S and R. S, who was 20 years old, used 

* to work with F and R joined when he was about 
I 10 years old, / t’., about 1906. In 1907 they purchased 
i a house for Rs. 1,150. At the partition in 1890 there 

was handed over to F the plant of a dyer’s business and 
that business had proved unexpectedly lucrative. The 
sons were all living and messing together. They were 
married at the expense of the family. For the .‘-ervices 
i that he rendered he received nothing in the nature of 
' wages. In a suit by R for partition, 

! Held, that the property, if not the outcome of a 
j necleus of the joint family pr<^peity was at least acquired 
I by the joint exertions of P\ S and A*, and was joint 
j f.imily property. Tlie yoingei son did contribute such 
I labour as he was able to afford. The quantum of 
labour which he had contributed is not the decisive 
factor. CFe/rers, J C. and Aston, A. J, C.) ROCHI- 
r^mTolaramz- Rijhumal 149 I.C. 1081 = 6 R.S. 
251-- A.I.R. 1933 Sind 301. 

Joint family — Joint acquisitions — Property 

puf chased and standing in the name of one member — 

I Claim by bi other on the ground of joint acquisition — 

! Onus of proof. 

I When a party as'^eits that a particular item of pro* 

' perty purchased and appearing in the name of his 
I brother was acquired jointly by him and his brother out 
I of joint funds, the burden is on him to prove it. The 
meie fact that the brothers w^ere joint in mess, cannot 
' lead to the conclusion that the property is joint wdien 
' the other circumstances are against it. Where the 
' claimant withholds the relevant documents i elating to 
I the transaction and has failed to asseit his right or title 
, to a share in the propel ty for a long time, either against 
' his brother or against any party interested to deny his 

* title, the conclusion is iiiesistable that he has no right 
or interest in the pioperty. {^Guha and Lodge, JJ. 
Rajani Kanta Ray v. Kailash Chandra Shaha 
62 0 L. J. 226. 

Joint family property. 

See also SeLK-ACQUISITION, infra. ^ 

Joint family — Joint family property — Acquisi- 

' tton with feint family property, ^ 
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Acquisitions resulting from the joint family property 
from the ventures of some of the members merge in the 
joint family property. {MtdJleton^ J. C, and Saadttd- 
dtn, A,y.c\) Malik Partap Singh v. Harkishan 
Singh 147 I.C 1037-36 P.L.R. 260-6 E. Pesh. 
42=>A.I.B. 1933 Pesh. 85. 

Joint family — Joint family property'^ Ancest- 

ral property used for the recovery of non-ancestral 
property. 

Property X was acquired by a member of joint family 
in the right of a collateral. It was burdened with a 
liability for the payment of Ks. 1,800. Property Y was 
admittedly ancertral property, recovery of which was 
made conditional on payment of Ks. 3600. To raise 
these tw'o amounts and to pay off some previous debts, 
he mortgaged both the properties for a sum of Rs.9,000. 

Held., that property X also should the deemed to be 
joint family property. {l^Yazir Ha^an^ C.J* and Raza^ 
/.) Halram Chand V, Kadhey Lal. I.R, 1932 
Oudh 312-9 O.W.N. 376-138 I. C. 490 = A.I.B. 
1932 Oudh 219. 

—Joint family — Joint family property — Businesses 
-run by father and sons — Kach helped by others. See 
JOINT FAMILY— BUSINESS. A.I.R. 1933 Lah. 160. 

Joint family — Joint family property — Distinction 

between that and ancestral property — Mitakshara and 
Dayabhaga. See JOINT FAMILY—ANCESTRAL PRO- 
PERTY. 38 C.W.N. 861. 

'■‘Joint family — Joint family property — Evidence 

—Entry in revenue records. 

The entry of the names of particular members of a 
joint family in revenue records, as being proprietois of 
the property, does not lead, by any means, to the inevit- 
able conclusion that the property is not the property of 
the joint family to which they belong. This is very often 
a mere matter of form. {Wazir Hasan, C.J. and Allfop, 
/.) lOT Singh v. Jangu Singh. 6 I.R. (Oudh) 206 
«146 IC. 1006-17 R.D. 943 -10 O.W.N. 1021 = 
A I.R. 1933 Oudh 482. 

Joint family — Joint family property — Exclusion 

from — Suit by excluded members for declaration and 
injunction only — No prayer for posiesnon — Maintain 
ability of suit, 

A suit by the plaintiffs for a declaration to the effect 
that they were entitled, along with the defendants, their 
brothers, to the entire property left by their father as 
members of a joint Hindu family and further asking for 
a perpetual injunction against the defendants to the 
effect that they should allow the plaintiffs to letain 
joint possession in equal shares of the entire property 
of which a list was appended to the plaint is not com- 
petent where the plaintiffs ate clearly not in possession 
and the defendants are keeping them out of possession. 
The plaintilfs ought to use for recovery of possession of 
the land either by a suit for joint possession or for pos- 
session of their share by partition. {Broadway and 
Monroe, JJ ) Atma Ram v, GodhU Ram. 14 Lah. 
306 = I.R 1933 Lah. 124 = 34 P.L.R. 6 and 235 = 
141 1.O. 409 = A.I.R. 1933 Lah 712. 

———‘Joint family — Joint family property — Gift of 
life interest by father — Remainder to vest in father — 
Birth of sons subsequent to gift — Remainder, if joint 
family property of father and sons, 

A father who is sole ownet of a property before the 
birth of sons can transfer any part of the family pro 
perty to any one by .sale or gift and the sons can acquire 
an interest by birth in such property, as remain in the 
family at the time of their birth. Hence where a father 
who has got ancestral property gives to his wife a life- 
estate by gift anh the remainder continued to be vested 
in the donor after the gift, subsequently sons are born to 
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him, the interest in such remainder is joint family 
property belonging to the father and the sons. As 
each son was born, he took an interest by birth. 
{Ntamatullah, /.) SUMERA v, MORMUKAT. 157 

I.C. 253 = 8 E. A. 150 = 1935 A.W.R. 846 = A.I.R. 
1935 All. 632. 

" •Joint family — Joint family property — Nucleus 
— Absence of — Nature of property acquired — If joint 
family property. 

The law is well settled to the effect that where there 
is no nucleus of ancestral property or where there is no 
nucleus of joint property possessed by the members of 
the family, any acquisition of a particular member can- 
not be treated as joint family property in which other 
members of the family have a right to share. 

Per Mukerji, J . — The w’ord “joint*' implies, though 
not necessarily, possession of some property which may 
be regarded as owned by all the members of the family. 
The word “undivided" need not necessarily carry any 
such idea. {Mukerji and Bennet, JJ,) SWARATH 
Dhobi v, Ghurki. 53 All. 603 = I.B. 1931 All. 367 
= 1311.0.266 = 1931 A.L.J. 332 = A.I.R. 1931 All. 
313. 

— Joint family — Joint family property — Nucleus 

— Nature of and presumption from. 

There is a presumption that a Hindu family is joint 
and undivided. But there is no presumption that a 
joint family is possessed of joint property or that a 
particular item of property is joint family propeity as 
having been acquired w’ith the aid of family funds. 
Where it is proved or admitted that a joint family 
possessed such nucleus as could lead to the acquisition 
in question, the acquisition may be presumed to belong 
to the joint family, having been acquired with the aid 
of the nucleus. But the mere existence of a nucleus, 
however small or insignificant, is not enough. It has to 
be shown that the nucleus was of such a character that 
it could be reasonably expected to lead to the acquisition 
of the property alleged to be joint family property, 
(^Niamatullah and CoiiiUer, JJ,) SURAJ KUMAR v, 
Chandra Kala. 162 1.0.641=7 R.A. 354 = 4A. 
W.R. 699 = A.I.R. 1935 All. 67. 

Joint family — Joint family property — Nucleus 

proved — Character of later acquisitions. 

The mere existence of proved nucleus does not justify 
a conclusion that all later acquisitions were made with 
the help of that. The sufficiency or otherwise of such a 
nucleus can and should be gone into by Courts. Ill I. 
C. 596, Rel. on. {Bkide and Tapp, J J.) Hari 
Singh r/. Gurbakhsh Singh. I.R 1931 Lah. 773 
= 1331.0.437=32 P.L.R. 460=A.IR. 1931 Lah. 
593. 

—‘Jo^nt family — Joint family property — Nucleus 

— Purchases made — Inference, 

In the case of a joint family, where there is a nucleus 
of joint property, the initial presumption is that the 
property acquired in the name of any member belongs 
to the joint family. The presumption is however 
rebuttable. {B hide and Tapp, JJ.) Mrs. JOHNSTONE 
V. Gopal Singh. 12 Lah. 646 = I.R. 1931 Lah. 804 
= 1331.0. 628 = 32 P.LR. 810=A.I.R. 1931 Lah 
419. 

Joint family — Joint family property— Onus of 

proof — Presumption, 

In a suit to enforce against a Hindu son a mortgage 
executed by his father the question, whether the property 
mortgaged was the father*s ancestral property was 
neither raised by the pleadings nor in the issues, 

Held, that there being no presumption that a family, 
because it is joint, possesses joint property, the onus was 
J on the defendant (the son) to allege and prove that the 
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property in suit was joint family property. (Str 
Dittshah MuHcl^ Kai ShadI LAL Z'. LaL JBahadUR. 
I.E. 1933 P.C. 104 = 142 I.C. 739 = 36 Bom L.E. 308 
= 1933 A.L. J. 339 = 37 L W. 480 = 67 C L. J. 162 = 
1933 M.W.N. 174-37 C.W.N. 420-A.I.R. 1933 P. 
0. 86 = 64 M.L.J. 298 (P.O.). 

Joint family — Joint family property — Pre- 
sumption, 

There is no presumption that because a Hindu family 
is joint, It is possessed of joint property also. It lies 
upon the person who alleges a certain property to be 
joint family property to show that there was a nucleus 
around which the property accumulated. Where, in 
a suit on a mortgage executed by the father of the 
defendant describing the properties, as his separate 
properties, the defendant contended they were joint 
ancestral properties, the burden of proving they were 
ancestral is on him and no presumption can be made 
that they were ancestral from the mere fact that 
father and son remained joint. 12 I.C. 770; 56 M.L.J. 
435 (P.C.) and 64 M.L.J. 298 (P.C.), Kef. {Snvastava 
and Raza, JJ.) MATA DiN v. RAM SUCHIT. 6 R.O. 
324 = 147 I.O. 971-10 O.W.N. 1080. 

■ ■ Joint family — Joint family property — Pte- 
sumption as to — Applicability uiuier Dayabhaga. 

The presumption of Hindu Law that while a family 
remains joint, all properties, including acquisitions made 
in the name of individual members, are joint property 
does not apply to a family consisting of father and sons 
under the Dayabhaga system of Hindu Law'. (^Mitter 
and McNair, JJ.) NANILAL Da.S e . NUTBEHARl 
DAS. 38 O.W.N. 861. 

■ Joint family — Joint family property — Presump- 

tion as to, from joint ness — Father and son. 

From the mere fact that a Hindu father and his son 
are joint in food and worship, it cannot be presumed that 
they hold joint family property. It is for the plaintiff 
(lender) w'ho asserts it to show that the family possessed 
some joint or ancestral property from which the presump- 
tion could be drawn that all the property possessed by 
the family is joint family property. Ijyadia^ J.) 
Kamalakant Gopalji V. Madhavji Vaghji. 69 
Bom. 673 = 1681.0 146 = 8 RB. 109=37 Bom.L.R. 
406=A.I.R. 1935 Bom. 343. 

Joint family — Joint family property — Presump- 
tion — Dayabhaga law — ■ Jointne^s — Self-acquisition — 
Proof, 

If two or more sons of a father governed by the 
Dayabhaga system of Hindu I^aw succeed to ancestral 
property or without possessing such property, live jointly 
after their father’s death and acquire properties in joint 
names and during such state of living, other properties 
are acquired in the names of other members of the 
family, it is for such members to show that they are 
their self-acquisitions. There is a presumption in favour 
of jointness in respect of all properties acquired during 
joint living, when there is proof of a nucleus of ancestral 
property or of the existence of joint family property; and 
this presumption has got to be displaced by the member 
who alleges the property to be his separate or self- 
acquired property. The strength of the presumption in 
either case varies with the circumstances of each indivi- 
dual case. In some cases it may be easily displaced. 
For instance, where ancestral property or other joint 
property is shown to be inconsiderable, and the property 
acquired by an individual member is of considerable 
value, and it is shown that the earnings of that member 
were large, the presumption is at once displaced or 
rebutted. Possession of joint estate, however slight, 
leads to a presumption that all properties of the family, 
including a business carried on, started and carried on 
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by a member, are joint. The burden is on him to estab« 
lish that the business W'as not a joint business. (Mitter 
and McNair^ JJ.) NANILAL DAS v. NUTBEHARl 
Das. 38 O.W.N. 861. 

—Joint family — Joint family property — Prcsump^ 
iion — House built by one of the members. 

If one of the members of joint family builds a house, 
in the absence of any evidence about the house being 
built with the separate income of such member, the pre- 
sumption arising from the existence of an adequate 
nucleus of joint faniily property niu.st be that the house 
is the property of the joint family. {Srivastava and 
Zta-ul-Hasan, JJ.) MaLAK CHAND v. HiKA LaL. 
167 I.C. 946=8 R.O. 47 = 1935 O.W.N. 1006 = A.I.R. 
1935 Oudli 510. 

Joint family — Joint family property — Presump- 
tion — Property acquired by joint labour. 

1 The normal state of every Hindu family is joint, and 
in the absence of proof of division, such is the legal pre- 
sumption. But there is no presumption that a joint 
family owned any joint property or that it had a family 
nucleus. It is equally well established that there is no 
presumption that property acquired by a member of a 
joint family is joint property, unless it can be traced to 
any family nucleus, admitted or proved, and the burden 
is on the party who asseits that the property is not self- 
acquired but joint. Wheie, however, during the period 
of more than 10 years preceding the suit, the plaintiff 
assisted defendants 1 and 2 in their trade and all the 
properties in theii possession have l^en acquired by the 
joint labour of all the three brothers, 

Held, the properties must be presumed to be joint. 
(Cases ref.) \Ramachandra Rao and Shankaranarayana 
P(so, JJ.') Kariyanna z\ Rangiah. 12 Mys. L.J. 
61 = 39 Mys H.O.R. 643. 

Joint family — Joint family property — Proof. 

Wheie it appeared that it was not unusual in the 
family for property to l)e acquired by some members or 
to be in the possession of some members, although all 
the members in the faniily had a joint interest in it and 
the other evidence disclosed that the family had conti- 
nued joint. 

Held, that the suit property was joint family property. 
^Addison and Hilton, JJ.) SiTA RaM z/. BaiJ NaTH. 
33 P.L.R. 132 = I R. 1932 Lah. 283 (2) = 137 1 C. 92 
= A.I.R. 1932 Lah. 217. 

- ■■ ■ •‘Joint fantly — Joint family property — Property 
acquired after loss of entire family property — Nature, 

It is no doubt true that so long as a family remains 
joint, any property standing in the name of a junior 
member will be presumed to be joint family property. 
But such a presumption is liable to be rebutted. The 
question is always one of fact. Where the family after 
having lost all the property separated into two blanches 
and started on their new' career W'ithout any uncleus of 
faniily property. 

Held, that the burden must lie on the party who as- 
serted that it was joint family property to prove the 
same. {^Ramackandra Rao and Shankaranarayana Rao, 
JJ.) Guttayappa V. Halappa. 11 Mys. L.J. 281 
= 39 MysH.O.R. 371. 

-Joint family — Joint family property — Property 

acquired by manager — Nucleus. 

Where there was a common pur.se and only one mem- 
ber represented the family until his death and when in 
possession of certain property acquired by a deceased 
member, the manager acquired certain other property, 
the property of the deceased member constitutes a 
nucleus of joint family property and the subsequent 
acquisition may also be presumed to joint faniily 
property, (^Bisheshwar Nath and Smith, JJ.) DE- 
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LASI IJHAGWAN DiN. I.R. 1933 Oudh 6 ~ 140 I.C. 
692 = 9 O.W.N. 950 = A I.R. 1933 Oudh 27. 

Joint family — Joint family property — Rebuild- 

mg fomt family house — Presumption, 

Where the son and the father are owners of a house 
as members of a joint family, and expenditure is in- 
curred later either by the son or father for rebuilding 
the house, it will be presumed that he threw the money 
into the joint funds, unles there was an intention of the 
person who spent the money to keep the superstructure 
separate from site. (^Almond ^ JX\ and Mir Ahmad, A. 
J,C\) Chuni Lal V, Kadha Devi. 163 I.O. 71 = 7 
R. Pe8li.62=ALR 1934 Pesh. 134. 

-Joint family— Joint family property — Undivided 
share of less than Ks. 100 in value — Sale of — Registra- 
tion — Necessity for . See T. P. ACT (1882), S. 54. 144 
1.0. 919. 

Joint family — Joint family property — What 

constitutes — Defendant^ s money kept by plaintiff ivith 
his 02 V n — Purchase made by plaintiff, if defendant's 
property. 

If theie is no question of joint family between parties, 
the fact that the defendant’s earnings were kept by the 
plaintiff with his own earnings would not make the 
coffers of the plaintiff the coffeis of a joint Hindu family 
nor even the coffers of people who are partners in any 
venture. From the mere fact that the defendant’s earn- 
ings are kept with the plaintiff, it would not follow as 
a matter ot law that any purchase made by the plaintiff 
would also be the defendant’s property. Either the 
family must be joint or the parties must be in the posi- 
tion of partners so that the act of one may be the act for 
all the partners and it must be farther shown that in 
purchasing the property the plaintiff was acting as a ! 
partner of the defendant. {Muker/t and King, J J.) \ 
PaRIIHU LaLv. IIADRI. 67 All, 77 = 6 EA. 889 -= 1 
149 I.O. 316 = 3 A.W R. 611 = A.I R, 1934 All. 719. | 
Joint family — Joint family propert y—lVhat is, j 

Where there is nucleus of ancestral property and the | 
members of the joint Hindu family acquire properly 1 
with the help of that nucleus, such property becomes | 
joint family property. Even if there is no nucleus, but, 
if the members of a joint family acquire property by joint 
labour and throw it into a common stock, then such | 
property becomes joint family property also, {Sen and I 
Bajpai, JJ.) JAMNA PRASAD v. Mt. DURGA DKI. 
I.R. 1933 All. 362 = 144 I.O. 33 = A.I.R. 1933 All.! 
138 (2). 

Jointness. 

See also JOINT FAMILY—pRESUMPTION. 

- — Joint family — Jot fitness — Proof — P' inn — Use of 
mem bers name — PJ feet. 

The mere use of a name of a brother to a firm of a 
person does not prove that the brothers are joint. 
Where the name of the Inother was given by a person to 
his firm, but the evidence show’ed that the person and his 
brother had separate khatas (accounts), and that the 
widow mother still lived separately and was in possession 
of the propertie'i of her husband 

that the family was separated and not joint. 
{Pfiamatullah and Rennet, JJ.) BanSI DHAR KunJI 

Lal V, Lalta Pkasad. 56 All. 912 = 3 A.W.R 
822 = 160 I.O. 433 = 1934 A.L. J. 393 = 6 R. A. 1104 == 
A.IR. 1934 All. 543. 

Joint property. 

Joint family — Joint property— Brothers living 

together and acquiring property by joint sale-deed — 
Laio of sufvivor ship — If applicable. 

In the absence of proof of ancestral property in the 
hands of brothers, the mere fact that they lived together 
and acquired pro^jerty by a joint sale-deed will not 
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J prove such jointness as would result in the application of 
j law of survivorship, unless it is also proved that they 
I had thrown their acquisitions into a joint stock so as to 
constitute a joint Hindu family. (Muker;i, J.) GaURI 
: Shanker V. Gopal Das. 151 I.O. 388 = 7 R.A. 161 
i =3 A.W.R. 763 = A.LR. 1934 All. 701. 

Joint family — Joint property — P.a>nings of 

\ membet Blending — Evidence of. 

\ Association by a member, sharing in the joint estate, 
j of his separate earnings with the income of another 
member of the family would be sufficient evidence of 
their being blended. {Muter and MacNatr, J J) 

; NANIF.AL Das v. Nutbehari Das. 38 C.W.N. 861. 

1 Joint family — Joint property — Joint family 

i property — iJistimtion betiveen the iivo. 

The rule of Hindu Law, under which a son acquires 
' an interCM by birth in joint family property is limited to 
' cases in which the joint family property consists of 
! ancestral property or its augmentation ; but the same 
j incidents would attach to the property which is not 
j ancestral property but is acquired by the joint efforts of 
, members of a joint Hindu family, if they dealt with it 
; as “joint family property” and not merely as “joint 
property”, between which a distinction is drawn, the 
! latter being such as is known to English law under w'hich 
though the rule of survivorship is applicable, the sons 
cannot take an interest by birth. {Ntamatullak and 
Alljop, JJ.) Magan l.AL V, Krishna Bibi. 163. 
I.C. 1068 = 7 B A. 670 = 1936 A.W.R. 301 = 1936 A. 
L J. 729 = A.I.R. 1935 All 303. 

Joint family — Joint property — Sudra — Transfer 

of-self acquired property to illegitimate sons as jointly as 
absolute owners. See HINDU LAW — FAMILY 
ARRANGEMENT. 9 Rang. 266 = A.I.R. 1981 Rang. 
216. 

Joint tenancy. 

" ■ ■ " Joint family — Joint tenancy — Comparison ivtik. 
Though in some respects there is a resenrblance be- 
tween a Mitakshara coparcenery and an estate in joint 
tenancy, }et they materially differ in many respects. To 
say that the sons hold as joint tenants subject to the 
incident of survivorship is very dltferent from saying 
that they hold it as coparcenery property without the 
right of alienating their share. {Wazir Hasan, C.J. 
and BisheUnvar Nath, /.) BaijNatH v MAHARAJ 
Bahadur. 8 Luck. 28 = IR. 1932 Oudh 277=137 
I.O. 814=9 O.W.N. 221 = A.I.R. 1932 Oudh 168. 

Joint famtly— Joint tenancy — Principle of. 

The principle of joint tenancy is unknown to Hindu 
Law except in the case of the joint property of an un- 
divided Hindu family governed by the Mitakshara Law 
which under that Uw passes by survivorship. {Sir John 
Wallis.) Bahu Rani v. Rajendra Bakhsh 
Singh. 60 I.A. 96 = 8 Luck. 121 = 36 Rom.LR. 
490 = 1933 A.L J . 446 = LR. 1933 P C. 38 = 142 I.O 
3 = 10 O.W N. 253 = 37 L W. 396 = 37 O.W.N 464 = 
1933M W.N.286 = AI.R.1933 P.0.72-64 M.L.J. 
655 (P.C.). 

Liahility. 

Joint family— Liability— Decree against— Father 

manager for accounts — Remuneration treated as that 
of family property— Joint family property of other 
members liable. JOINT FAMILY— MANAGER. 13 

Pat. 510. 

Manager. 

See also JOINT FAMILY — ALIENATION AND BUSI- 
NESS. 

Joint family— Manager— Acknowledgment of 

debt bv~-Plffect of. 

A payment by a managing member of joint Hindu 
I family saves limitation of the whole debt. {Mitter^ /.> 
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ANNADA CHARAN V. JHATU CHAR AN. 168 I.C. 612 
= 8 E.C. 190 = A I.B. 1936 Cal. 648 . 

Joint family— Manager — Acquisitions by— Joint 

family property. 

The karta of a joint Hindu family cannot acquire 
property to the exclusion of the other members, nor can 
he, along with some of the members, do so to the 
exclusion of others. Whatever he acquit es is for the 
benefit of the whole family. The manager is in a 
position of trust and so his financial dealings are on 
behalf of the joint family. All property acquired by him 
especially when he had not any funds other than the 
joint family funds with which to commence his financial 
operations and acquisitions, are joint family property. 
(^Middleton^ J C, and Haaduddtn, A.J,C,) MaLIK 
Partap Singh v, Harkishan Singh. 147 I.C. 
1037 = 6 R.Pesh. 42 = 35 P.L.R. 260=A.I.R. 1933 
Pesh. 86. 

Joint family — Manager — Arbitration — Authority 

to refer to. See ARBITRATION — REFERENCE TO. 

- Joint family — Manager' — Arbitration — Manager 

authorising coparcener to make reference to — Reference 
by coparcencer— Validity, 

Where a karta of a joint Hindu family authorises one 
of the coparceners who is also managing member of the 
joint family firm, to refer certain dispute between the 
parties to the arbitration of particular individual, such 
coparcener can make a valid reference so as to bind the 
other coparceners. {Abdul Rashid, /.) NawaL KIS- 
HORE V. Sardar Singh. 158 I.C. 1036=8 R. 
L. 336 = 37P.L.R. 672=A.I.R. 1936 Lah. 667. 

‘ J oint family — Manager — Arbitration — Re- 
ference to. 

The father-manager is competent to refer to arbitra- 
tion disputes 1 elating to the joint property. {Beaumont^ 
C, J, and Muza, J.) ShaNTILAL v, MuNSHILAL. 66 
Bom. 696 -I.R. 1932 Bom. 645=139 I.C. 820=34 
Bom L R 862 = A I.R. 1932 Bom. 498. 

.Joint family — Manager — Authority to refer to 

arbitration. See ARLITRAIION — REFERENCE. 

Joint family— Manager— Compromise by— Major 

members acquiescing — They cannot litigate the same 
point again. See C. V. CODE, S. 11, EXPL. 6. AXR. 
1934 Pat. 617 (1). 

Joint family — Manager— Compromise — Manager 

recorded tenant— Suit by landlord — Minor members — 
If to be tmpleaiea — Compromise betzvecn landlord and 
recorded tenant— Minor members —7 f bound , 

It is sufficient foi a landlord, in a suit between land- 
lord and tenant, to proceed against the recorded tenant; 
and when such tenant happens to be the karta of a joint 
Hindu family, he may be proceeded against even with- 
out expressly describing him as the karta, so as to bind | 
the entire family. If the landlord and such tenant enter 
into a compromise in the Suit, that will be binding on j 
the other members of the family incuding minors, who 
are repiesented by the tenant-defendant, and the fact 
that no leave of the Court is obtained for the compro- 
mise will not make it otherwi.se than binding on the 
minors The landlord is not bound to implead the 
minors to his suit. (Bhaz'le, J.) MADHUSUDAN 
Mahanty Norotham Harik. 154 IC 849-7 
R.P. 4*95 = 16 Pat L.T, 122 = A I.R. 1936 Pat. 206. 

•Joint family— Manager— Compromise— Pozver 

to compromise suits. 

It is part of the ordinary business of the karta of a 
family and a father's position with regard to his son is 
certainly no less, to compromi.se suits. If a member 
wishes to set aside a contract made by the karta or by 
his father, it is at least necessary to show that the com- 
promise or contract was of an imprudent character and i 
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not such as to benefit the family. Where the compromise 
itself is not assailed on its merits, the mere fact that the 
plaintiffs were at the time of the compromise minors is 
not a ground for setting aside the compromise on a mere 
proof of that fact. {Courtney Terrell, C, J, and Kul- 
want Sahay, J,) Pa'IHAL SINGH v, SeOBACHAN 
SINGH. 6 R.P. 400=147 I.C. 1146=A.I.R. 1934 
Pat. 283. 

Joint family — Managti — Contract by — Specific 

performance against minor member, 

A contract enteied by the manager of a joint Hindu 
family for himself and on behalf ot a minor coparcener 
can be specifically enforced against the minor co- 
parcener, if it is proved that it was made for family 
necessity or for the benefit of the minor. {Sulaiman, C, 
J. and Rachhpal Singh, J.) Mr. DhaPO v, RaM- 
chandha. 67 All. 374 = 164 10. 235=7 R.A. 723 = 

4 A.W.R.674=1934 AL.J. 1028 = A.I.R. 1934 All. 
1019. 

Joint family — Manager — Debts contracted by 

—Minor's liability — Extent of. 

In the case of a debt contracted by the manager of a 
joint Hindu family for family necessity, one of the 
members of which is a minor, only the minor’s share in 
the joint family property and not his separate property 
is liable for the debt and the decree is not executable 
against him personally. His separate property is liable 
only if it is proved that he has ratified the debt on 
attaining majority. {Tek Chand and Coldstream, //.) 
Karam chand V, Ram Lal. 6 I.R. (Lah.) 143=145 
I.C. 846=A.I.E. 1933 Lah. 643. 

* Joint family — Manager — Debt — • Hand-note 

executed by — Liability of other members. 

Where a hand note Ls executed by the karta of a joint 
Hindu family, and if a suit as framed is based entirely 
upon the hand-note, no person other than the signatory 
j of the hand-note can be made liable. And if the suit is 
framed on the original transaction and not on the hand- 
! note, even then no decree can be made against the other 
: members of the family without a finding that the loan 
was for the benefit of the family. {Courtney Terrell , 
C, J, and Kiihvant Sahay, J,) JIBACH MahtOSH v, 
Shib Shankkr Chaudhry 147 I C. 1066 = 1 R.P. 
396=16 Pat. L.T. 100= A.IR. 1933 Pat. 687. 

[F. 16P.L.T. 117(118).] 

Joint family — Manager — Debt— Necessity- 

Loan at high rate of interest not necessary — Court's 
power to reduce rate. 

Where it is proved that it was not necessary for the 
manager or member of a joint Hindu family to have 
contracted a loan at a high rate of interest, the Court 
has the power to reduce the same and award interest at a 
reasonable rate. {Srivasiava and Rachhpal ,Stngh, 
//.) Harihar Baksh Singh v, lachhman 
SINGH. 9 Luck. 657-149 I.C. 643 = 6 R.O. 567 (2) 
= 11 O W.N. 659= A I R. 1934 Oudh 246. 

Joint family — Manager — Debt — Promissory 

note by manager — Creditor's right to sue other membeis 
on the loan, 

A promissory note by the karta of a joint Hindu 
family though signed by him in his owm name and not 
as karta or manager of the family business, is equally 
consistent either with a borrowing by the karta for his 
own individual purpose or a boi rowing for the purposes 
of the joint family and the joint family business. ^ It is 
therefore open to the creditor to sue on the promissory 
note and alternatively on the consideration im- 
pleading also the members of the family other than the 
executant, on the allegation that the debt was incurred 
for the purposes of the family or the family business. 
Whether he will succeed ultimately on 'such a claim is 
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entirely a different matter. (^N>xsim Ah and Khund' 
kar^ JJ,) INDUBALA DASSI v. LAKSHMI NaRAYAN 
Ganguly. 165 1.0.1109-7 BO. 673-60 O.L.J. 
91-38 C.W.N. 1U6-A.I.R. 1936 Oal. 102. 

■ ^ Joint family — Manager — Debt — Promissory 
note by the manager-- Liability of other members, ^ 

Where a debt on a promissory note has been incurred i 
by the head of the joint family for its benefit, the mem- i 
bers, who are not contracting parties or who cannot be I 
treated as such parties by their conduct or who do not i 
subsequently ratify such a contract, cannot be held i 
personally liable. Their liability for the debt is to the ] 
extent of their shares in the family property. ^Addison j 
and Dm Mohammad^ //•) M UTS ADI LAL 7*. .SaKHIR I 

CHAND. 17 Lab. 311-161 I.C. 91-8 BL. 669- l 
38 P L.E. 654 - A.I.B 1935 Lah . 735. 

- ■ — —/(»//// family ^Manager — Debt — Promissory note 
exenited by manager — Liability of other msmbets. 

Where a managing member of a joint Jflindu family 
borrows money on a promis.sory note as manager, the 
other members of the family are liable; and tlie princi- 
ple of non liability of undisclosed principal will not 
apply . ( Aga rival a , 7 . ) Tl K A M C H A N I) ( ’ H A U I ) H U R Y 
V. .SiJDARSAN Trigunait. I.B. 1933 Pat. 230-144 
I.C. 325-14Pat.L.T. 623 -A.I.B. 1933 Pat. 263. 

■ Joint family— Manager — Debt — Promissory note 
executed by the manager — Liability of other members. 

The rule that, in order to make a person liable on a 
promissory note, the liability must appear on the face of . 
the document does not apply to promissory iH)tes execut- | 
ed by the managing member of a joint Hindu family j 
and if it is established that liability was incurred by the 
manager of the family for the benefit of the family or 
for family ljusiness, then it i.s not open to the other mem- 
bers of the family to plead that as their names did not 
appear in the note and it w'as not specified that the 
liability was incurred for the purposes of or on behalf of 
the joint family, they are not liable. Their liability 
follows from the authority of the managing member to 
make the other members liable for the contiacts made by 
him for the benefit of the family or for carrying on | 
legitimate business of the family A I.R, 1918 P.(L 146; 
A.I.K. 1025 Cal. 1153; A.I K. 1928 Lah. 722 and 
A.I.K. 1924 All. 8, Kef. {Coldstream and Jai Lai. /J.) 
Bhagwan Singh & Co, u. Bakilshi Ram. 149 I.C. 
666 = 6 B.L. 706-A.I.R. 1933 Lah. 494. 

—Joint family — Mauager — Debt — Promissory note 

executed by manager — Suit againA other members — 
Mai ntainabi 1 1 ty. 

The mere consideration that it w’ould be difficult, if 
not impossilile, for all the members of the joint family 
to join in the execution of promissory note cannot 
defeat the provisions of S. 27 of the Negotiable Instru- 
ments Act A suit therefore based on a promissory 
note executed by the manager of the joint family is not 
tenable against the other membeis of the joint family. 
(Afiyogt. A.J C.) MoTiLALrc PUNJABI. 29 N.L.R. 
312-I.B. 1933 Nag. 242 = 144 I.C, 411 -A.I.B. 
1933 Nag. 160. 

——Joint family — Manager — Decree against — A//- 
forceability against interests of junior members. 

A decree passed against the managing member of an 
undivided Hindu family in respect of a liability incurred 
within the scope of his authority is enforceable against 
the interest of the junior members in the family pro- 
perty, even though they had not been made parties to 
the suit, but such members are not precluded from con- 
testing the authority of the manager or the nature of 
the debt, and this they may do either in the course of 
execution proceedings or in a suit of their own. There 
is no presumption \hat a debt contracted by the manager 


I HINDU LAW-Joint family. 

I of Hindu family was contracted for family purposes and 
I this fact must be proved by evidence. The mere 
I circumstance that it had not been disclosed in the course 
I of proceedings in the original suit against the managing 
member that the debt had been raised for family neces- 
sity, or that the decree does not show on the face of it 
that the judgment-debtor had been sued in his capacity 
as manager is not fatal to the right of the decree holder 
to proceed against the entire family properly. It is not 
the frame of the suit or the foim of the decree which is 
conclusive of the matter, the essential point is whether 
in fact the debt, which is the basis of the decree, had 
been raised by the judgment-debtor within the scope of 
his authority as the manager and for the purposes of the 
family. This question of fact can be determined finally 
only after the junior members have had proper opportu- 
nity of being heard, either in the execution proceedings, 
or in a separate suit specially brought for the purpose. 
But if after hearing the junior members, the finding is 
, that the debt sali>fies the ‘‘touch -stone of necessity*’ and 
I is therefore l)inding on them their interest in the pro- 
' perty will be held to have passed at the sale, as effec- 
i lively as if they had been made parties to the original 
; suit. (Peh Ckand and Din Mahomed^ J J.) JAI 
Kishen z/. Ram Chand. 167 I.C. 739 = A.I.B. 1936 
I Lah. 1. 

j Joint family — Manager — Decree debt — Snbse- 

guent separation — Discharge of decree by one member — 
Claim for contribution. 

Where tlie members of a joint Hindu family were 
liable for a decree debt against the manager and after 
separation one of the members was proceeded against 
and he executed a mortgage in lieu of the decree debt 
and sued the other members for contribution. 

Held., that the right to contribution could not arise 
so long as the members were joint and that the cause of 
action arose only when the mortgage was executed. 
(Stflaiman, A.C.J. and Bajpat, J) SaT KOHNA 
PRASHAI) TEWARI V. BHARATH PRASAD MAN 
TewaRI. I.R. 1931 All. 836 = 134 1.0.452=1931 
A.L.J. 661 - A.I.B. 1931 All. 652. 

I Joint family— Manager — Dental of landlord's 

I title by — If binds whole family. 

r A manager of a joint Hindu family represents the 
j whole family, and denial by such manager of the title 
j of the landlord binds the whole family. {Broomfield 
I and tVadia, JJ.) RaCHOTAPPA KONHER ANNA- 
RAO. 69 Bom. 194-165 I.C. 616 = 7 RB. 433 = 36 
Bom.L.B. 1083 -A.I.B. 1936 Bom. 41. 

——Joint family — Manager — Entering into partner- 
ship with manager of another family— Families, if 
partners. See PARTNERSHIP — JOINT HINDU FAMILY. 

39 C W.N. 357. 

—Joint family — Manager-Id ability to account for 
past dealings. See HINDU LAW — PARTITION- 
ACCOUNTS. A.I.R. 1936 All. 694. 

Joint family — Manager — Liability — Purchase 

of new property by — Mortgage of such property and 
other famtl y property to vendor to supply consideration 
— Mortgage found not binding on family— Personal 
decree. 

Where in order to supply consideration for the pur- 
chase of new property, the manager mortgages to the 
vendor the property purchased and also other family 
property, and in a suit on the mortgage, the mortgage is 
found not binding upon the family, the manager is 
under a personal liability to pay the price of the pro- 
perty which he purchased and there is no reason why a 
personal decree should not be passed against him for 
that amount. {Niamotullah and All sop ^ //.) Raj 
Singh v. Kishan Lal. 169 I.C. 66=8 B.A. 387- 
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1936 A.W.E. 366 = 1936 A.L.J. 464=A.I.E. 1936 
AU. 299. 

■■ •Joint family — Manager — Powers of — Sale of 
family property and purchase of fresh property— ' Minor 
taking share — Not entitled to repudiate. 

A manager of a joint Hindu family has no power to 
bind the minor members by a contract for the sale of 
joint family property, and a claim for specific perform- 
ance of such contract would not ordinal ily be allowed. 
But where the manager does this in orclei to acquire 
fresh property, and the minor takes a share in the pro- 
perty so acquired, he cannot repudiate the contract. 
{jSulatntan^ C.J. and Collistei\ J.) SOHAN LaL 
AtaL Nath. 56 All. 142 = 148 I.C. 229 = 6 E.A. 666 
-1933 A.L.J. 1684 = A.I.E. 1933 All. 846. 

Joint family — Manager — Power to stait new 

business. See JOINT FAMILY— BUSINESS. A.I.E. 

1935 Bom. 287. 

— ' /oint family — Manager — Prelinunat y decree 
for accounts against — Liability of family prope^^ty. 

In a suit for accounts against the managei of a joint 
Hindu family, who acted as tahsildar and agent of a 
Zemindar, for rents collected and business carried on by 
him, a preliminary decree was passed. Pending appeal 
against that, he died and the surviving members, his 
sons and grandsons w'ere impleaded and a final decree 
also was passed, the appeal against the preliminary 
decree having been dismissed. Rejection being taken on 
appeal from the final decree that the family property 
in the hands of the survivors should not be made liable 
under the decree. 

Held, that no objection to the preliminary decree 
could be taken at that stage; and that the deceased and 
his sons and grandsons, having been a joint family and 
the work and remuneration of the deceased having been 
treated and enjoyed as those of the joint family, the 
property of the joint family was liable. 

Held, further, that the suit was not an action in tort, 
and the decree merely directed that the family shall 
return to the plaintiff what they have taken without 
accounting for it. {^Dhavle and James, JJ,) PADMA 
CHARAN NAIK V. ASHUTOSH CHANDRA MiTRA. 13 
Pat. 610 = 6 E.P. 701 = 150 1.0. 66=A.I.E, 1934 
Pat. 439. 

Joint family — Manager — Representative capa~ 

city — Appointment of guardian to minor impleaded as 
partv. 

The principle that the manager of a joint family 
represents the whole family does not apply to a case 
where a minor menjber is impleaded as such, but no 
attempt is made to get a guardian appointed for him. If 
the plaintiff does not choose to sue the manager alone, 
but also impleads the minor member in his individual 
capacity it is his duty to get proper guardian appointed j 
for him. If this procedure has not fjeen followed, the 
decree obtained in the suit cannot bind the minor. 
{Sulaiman and Young, JJ,) CkaNDI PraSAD MlSlR 
Z/. Bala J l Misi r. 63 All. 427 = I.E. 1931 All. 192 = 
129 I.C. 660 = 1931 A.L.J. 152-A.I.E. 1931 All. 136 
( 1 ). 

[Eel. 11 O. W.N. 1236 (1254).] 

— - ■ Joint family — Manager — Representative capacity 
of father as manager in suit. 

It is competent to the father of a joint Hindu family 
in his Capacity of managing member of the family to 
represent his sons and other members of his family in a 
suit. Where, therefore, a suit to which the father was a 
party was referred to a referee and a decree was passed 
on the statement of the referee, the sons are bound by 
the decree in the absence of collusion, fraud or mis- 
representation. fGanga Hath, /.) DHARUP RAJ 
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Misir V. Ram Audhesh MjSIR. 167 I.C. 928 = 8 E. 
A. 288 = 1936 A.L.J. 693 = 1936 A. W.E. 640 = A.I. 
E. 1936 All. 462. 

Joint family — Manager — Representative capacity 

in suit, 

A decree against a manager of a joint family is bind- 
ing on other members of the family, w’ho are not parties 
to the suit, in respect of debts incurred by the manager, 
if the manager is sued in his representative capacity as 
manager of the family, but there must be something on 
the record to show that he is sued as manager and not 
merely in his personal capacity. A decree against the 
manager in his peisonal capacity will not bind other 
members of the family, who are not parties to the suit, 
even in respect of debts incurred for family purposes. 
(Staples, A.J.C,) BHAGWAN v. RaMDAVAL. 30 N. 
LE. 248=6 E.N. 202 = 148 I.C. 768 = A.I.E. 1934 
Nag. 88. 

[D. 31 N.L.R. 352(355.)] 

Joint family — Manager — Representative capa- 
city — Hundi executed for business — Liability of other 
members. 

A suit on a hundi does not need to be brought against 
all the members of a joint Hindu family. The fact that 
the managing member of a biisine*«'s executed the hundi 
sued on does not prove that the liability was a separate 
one. (Sen and Niamatullah, J J ,) (lAURI SHANKAR 
Sharma z/. Thakur Mewa Ram. IE. 1931 All. 
369 = 131 I.C. 613= A.I.E. 1931 All 600. 

Joint family — Manager — Repeesentative capacity 

— Right to maintain suit — Refeience to arbitration. 

The sole adult member can as kai ta maintain a suit 
on a mortgage executed in favour of the family and 
where the minor members have been added as pro 
forma defendants it is open to the manager to exempt 
the latter from the suit and after the Court does so, refer 
the matter to arbitration. (Sulaiman, A. C.J. and 
Ntamaiullah, /.) RaJA RaM v. Copi NatH. I.E. 
1931 All. 666 = 133 I.C. 416 = A.I.E. 1931 All. 721. 
’——Joint family — Manae^cr — Representative capa^ 
city — Right to sue alone. 

The manager of a joint Hindu family may sue or be 
sued as representing the family in respect of a transac- 
tion entered into by him as manager of the family or in 
respect of joint family properties. It is not necessary, 
where the manager is the plaintiff, that the plaint should 
state in distinct terms that he is suing as manager. 
Where, how’ever, it is necessary to safeguard the inter- 
ests of the defendants to do so, the defendant may apply 
to have other members of the family also brought on 
record. (Case law analytically reviewed.) (Shingne, J.) 
Madhgouda BABAJI V. Halappa Balappa. 68 
Bom. 348 = 161 I.C. 370 (2) = 7 E.B. 60=36 Bom.L. 
E. 327= A.I.E. 1934 Bom. 178. 

Joint family — Manager — Representative capacity 

— Suit on behalf of family — Suit, if need be by manager 
as such- 

It is not necessary that the manager must sue as such 
in order to bind or to be capable of suing on behalf of 
the joint family. It is sufficient if he is the manager and 
in fact sues on behalf of the family. (Harrison and 
ILalip Singh, JJ-) RAM KlSHAN v. GaNGA RAM. 12 
Lah. 428 = I.E. 1931 Lab. 740 = 133 I.C. 116 = 32 P. 
L.E. 199 = A.I.E. 1931 Lab. 669. 

Joint family— Manager— Settlement for main- 
tenance — Decree against manager — Property settled 
whether liable to be sold. 

The manager of a joint Mistakshara family is under a 
legal obligation to maintain all memberJ of the family, 
their wives and children. A transaction by which the 
manager sets apart a portion of the joint family ipro- 
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perty for the maintenance of his wife is a settlement for 
consideration, the consideration being the discharge of 
the legal obligation, and cannot be treated so far as the 
wife’s interests aie concerned as purely a partition. The 
personal liability of the manager cannot therefore pre- 
vail against such settlement even though subsequent to 
the time of incurring the liability and the property so 
set apart cannot be sold in execution of a mortgage 
decree against the manager. 6 O.W.N. 689, Dist. 
{I/atany C.J. and Bi sheshwar Nathy J.') RaJ KUER v, 
DiN Dayal. 136 I.O. 196 = IE. 1932 Oudh 79 - 8 
O.W.N. 499- U O.L.J. 166 = A.I.R. 1931 Oudli326. 
Minor. 

See Joint family — Business, Manager and 
Suit against. 

—Joint family — Minors — Appointment of guardian 

—Application to authorise guardian to raise loan. See 
Hindu Law— Guardianship— Joint family. 66 
Bom. 619 = A,I R. 1932 Bom. 632. 

Joint family — Minor — Decree against — Form, 

Where a decree is passed against th e members of a 
joint Hindu family, in case of minor defendants no per- 
sonal decree can be passed against them, only the decree 
can be executed against their interest in the coparcenary 
property. (^Lai Lai and Abdul Qadir^ //.) GOKAL 
CHAND V. IlARCHARAN DaS. LR. 1931 Lah. 870 = 
134 1.0. 102-32 P.L.R. 677. 

'Joint family — Minor — Liability of — Debts con- 
tracted by manager. See JOINTlFAMlLY — MANAGER. 

A.I.R. 1933 Lah 643. 

“~~Joint family — Minor — Liability — Decree against 
manager for family business See JOINT FAMILY — 
Business. 10 Pat 603. 

——Joint family — Minor —Liability of minor’s share 
— Release by father — Subsequent decree against 
father. See JOINT FAMILY— FATHER. 68 M.L.J. 167, 

-Joint family — Minors — ^Minor co-parceners 

as some of the defendants — Suit partly contested 
and partly non-contested — Costs — Special provi- 
.sion in legard to — Liability only in respect of their 
interest in coparcenary property — No personal liability 
See C. P. CODE, S. 35. 18 N.L.J. 323. 

Joint family — Minor — Kefereiue to arbitration 

on behalf of — Power of mother. 

The Hindu mother has no power on behalf of her 
minor son to refer disputes relating to the joint family 
property to arbitration, in the absence of an order of 
Court. 

{//eldy however y no objection to the validity of the 
award «'ould on that score be taken by the father, who 
as the othei party to the reference was, for his part 
bound by it). {Beaumonty C.J, and MirzOy J) ShaN- 
TILAL V. Munshilat.. 66 Bom. 695 = I,R. 1932 
Bom. 645 = 139 I.O. 820 = 34 Bom.L.R. 862=A.I.B. 
1932 Bom. 498. 

^Joint family — Minor — Specific performance 

against — Contract by manager. See JOINT FAMILY — 
Manager. A.I.R. 1934 All. 1019. 

Joint family — Minor — Suit against Minor 

impleaded as a party along with manager — Necessity of 
guardian to bind the minor. See Hindu Law — 
JOINT Family— Manager. 63 All 427 A.I.R. 1931 
All. 136 (1). 

Presumption. 

* -Joi nt f ami I y — Pi esum pti on . 

It is w’ell settled that while it must be presumed that 
a Hindu father and his sons are members of a joint 
family, no presumption can be made that a family, be- 
cause it is joint, iv)ssesises joint property or any property. 
It is only when it is established or admitted that a i 
Hind^ family living in commensality possesses joint pro- I 


perty that the further presumption arises that all the 
property they are possessed of is joint. {Tek Chand 
and Tappy J J.) GaNESH DaS v. DHALU RaM. I.R. 
1931 Lah. 619 (2) = 132 I.O. 7 (2) = 12 LL.J. 187. 

Joint family — Presumption — Presumption as to 

jointness. 

The presumption in the case of a Hindu family is 
that it is joint. Where a business is carried on by the 
family, it can also be presumed to be joint. {Jai Lai 
and Abdul Qadiry J J.) GOKAL CHAND v. HARCHA- 
ran Das. I.R. 1931 Lah. 870 = 134 I.O. 102 = 32 
P.L.R. 677. 

j Joint family — Presumption — Presumption as to 

j 01 ntness— -Application to members three or four degrees 
remerved ft om ancestor. 

The presumption of joint ness as between members of 
a family is w'eakened when applied to members of the 
family, who are three or four degrees removed from the 
common ancej^tor. {}Vort and Jamesy J J.) MUNA 
Mahto V. Raghunath MAHTO. I.R. 1933 Pat. 167 
= 142 I.O. 610 = 14 P.L.T. 93= A.I.R. 1933 Pat. 163. 

■ J oint family — Presumption — Presumption as to 
joint ness— Family consisting of father and sons. 

Where there is no evidence of any separation having 
taken place amongst a Hindu family consisting of a 
father and sons, there is a strong presumption of their 
being joint. {^Srwastava and Zia ul- Hasan y JJf) 
Malak Chand z/. Hira Lal. 157 I.O. 945 = 8 R. 
O. 47= 1936 O.W.N. 1006 = A.I.R. 1936 Oudh 610. 

Joint family — Presumption — Presumption as to 

J 01 ntness — Father and son. 

There is a presumption that the members of a Hindu 
family are members of a joint and undivided family 
which is the normal state of a Hindu family, and this 
presumption is strengthened wdien the relationship of the 
members is that of father and son. {fVadiay /.) MUL- 
CHAND HEMRAJ V. JAIRAMDaS CHATURBHUJ. 169 
10.911 = 8 R.B. 232=37 Bom.L.R. 288 = A.I.R. 
1935 Bom. 287. 

Joint family — Presumption — Presumption as to 

joi nt ness — Rebu ttal. 

Where two brothers who originally formed a joint 
Hindu family resided at different places for about 10 or 
11 years and carried on business, and theie vas nothing 
whatsoever to show that either of them had any part of 
share in the business of the other and further a contract 
which was originally taken jointly was subsequently 
taken in the name of one alone, it was held that all 
these circumstances sufficiently rebutted the initial 
presumption of jointness. {Dalip Singh and Abdul 
QadiryJJ.) H^ri Chand z/. MT. Amar KaUr. 6 
R.L. 587=148 I.O. 737 = A.I.R. 1934 Lah. 611. 

Joint family— Presumption — Presumption as to 

jointness — Separate entrits in names of branches — In- 
ference of separation — If justified — Onus of proof . 

Jointness in the case of a Hindu family must be pre- 
sumed until the contrary is proved The burden of 
proving jointness is not on the party asserting the same. 
The fact that certain small plots of property are sepa- 
rately entered in the names of tw'o branches of the family 
is not sufficient to show that there was separation. Such 
separate entries cannot rebut the presumption of Hindu 
Law relating to jointness or prove separate possession 
by the branches or members of the family, which admit- 
tedly w’as joint originally. {.Knox. S.M. and Grant y 
J.M) Ram nathz/. Shiva Daita Nath Tewari. 
1935 R.D. 486. 

Joint family — Presumption — Presumption as to 
icintness — Separate entries in revenue records — Effect. 

Separate entries of names in the revenue records by 
themselves are not sufficient to rebut th« presumption of 
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Hindu Law relating to jointness. S.M»and 

Oppenhetm, JM,) Man Mohan Nath Tewari zr. 
RAM Dhani Nath. 16 R.D. 286. 

■ ■ ■ " — “Joint family — Presumption — Presumption 
as to iointness — Separation of one member — Presump 
t ton as to the rest — Mortgagee f rom a member seeking 
decree against other members also — Allegation of separu' 
tion — Burden of proof. 

Where one member has separated from the others, 
the presumption that the family is joint disappears, but 
at the same time no contrary presumption arises that the 
other members have separated. In such circumstances, 
the question whether they are members of a joint Hindu 
family or not is a question dependent on proof. Where, 
however, a plaintiff-mortgagee from one member seeks 
to obtain a decree not only against the mortgagor hut 
also the other members of the family who are not 
parties to the deed of mortgage alleging that the mem- 
bers of the family are separate and that the mortgagor 
is absolute owner of the property mortgaged, the burden 
rests on the plaintiff to prove the alleged separation, as 
it is an elementary principle that nobody can deprive 
another of property unless he can establish his own 
absolute title thereto and if he is a transferee he must 
establish not only the validity of his transfer but the 
title of his transferor. (^Niamatullah and Allsop, //.) 

Raj Singh z;. Kishan Lal. 159 I.O. 66 = 8 R.A. 
-387=1935 A. L.J. 464 = 1936 A. W.R. 356 = A.I.R. 
1936 All. 299. 

Release. 

Joint family — Relea-e — Release by father — 

Subsequent decree against^Liability of minor’s shares 
—Rights of creditors. See JOINT FAMILY— Father. 
68M.L.J. 157. 

Renunciation. 

Joint family — Renunciation — Coparcener — 

Effect. 

One coparcener cannot renounce his interests except in 
favour of all the coparceners. If he renounces in favour 
of one or more of them the renunciation enures to the 
benefit of all the coparceners and not for the sole bene- 
fit of the coparcetiers in whose favour the renunciation 
is made. 16 All. 369; 9 Hom.r..R. 595 and A.I.R. 1927 
P.C. 224, Kef. i'Tapp and IValker, //.) Karam 
Singh 7A Sukendar Singh 135 I C. 180--I.R. 
1932 Lah. 62= A.I.R. 1931 Lah. 289 (2). 

Joint family— ’Renunciution — Father renonnc' 
cing his share — Rights of sons — No relinquishmint. 

The light which the .son in a joint Hindu family 
take> at his birth in ancestral property is wholly inde- 
pendent of his Lather. He does not claim through the 
father and a transfer by a father of his own interest in 
the ancestral property cannot affect tlie interest of the 
son in the property. A renunciation of his share in the 
ancestral property by the father cannot therefore operate 
as the relinquishment of the rights of his sons, as they 
are wholly independent of the right of the father. 
{Tapp and Walker^ J ff) KARAM SinGH 7 -. SuRKN- 
dar Singh. 135 I.C. 180 = I.R. 1932 Lah. 52 = 
A.I.R. 1931 Lah. 289 (2). 

Self acquisition. 

See also JOINT FAMILY PROPERTY. 

^ Joint family— Self-acquisition — 'Admission by 
son of joint rights therein — Burden of proving it as 
separate property. 

If in a joint family consisting of father and son, the 
son has got self acquired properly, the onus of proving 
that such property is thrown into the common stock lies 
on the person who alleges such property to be part of 
joint family property; but where the .son himself admits 
in a mortgage ileed executed by him and his father, in 
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respect of ancestral property and this piopeity, that such 
pioperty is in their possession and enjoyment as of right 
and this admission is not explained by him, the onus is 
shifted on to him to show that such property is not 
thrown into the common stock. 29 All. 244 and 40 All. 
159 (P.C.), Disc. {Walsh, J.') ViSWASUNDAKA RaO 
7/. Pallamaraju. I.R. 1933 Mad. 418 = 144 1.0. 
613=A.IR. 1933 Mad. 666 (2). 

Joint family — Self acquisition— Amal gamation 
with the foint estate — Onus — Property separately acquir- 
ed by member. 

If it is shown that property has been acquired as a 
separate estate by a member of a joint family, and if it 
is alleged that he has chosen thereafter to amalgamate 
that separate estate with the joint estate, it is for the 
person so alleging to show that there W'as an unequivocal 
intention on the part of the person who acquired the 
property to amalgamate it with the joint estate. Where 
there is a nucleus, the presumption is that the property 
has been acquired with its aid and is therefore joint 
family property. {IVazir Flasan, C.J, and Allsop, /.) 
JOT SINGH V. JANGU SiNGH. 6 I.R. (Oudh) 205 = 
146 I.C. 1005 = 17 R.D. 943 = 10 O.W.N. 1021 = A.I. 
R. 1933 Oudh 482. 

Joint family — Self -acquisition — Burden of 

proof in partition suit — Dayabhaga law. 

In a suit for partition by a member of a joint Hindu 
family governed by the Dayabhaga school, if the plain- 
tiff establishes that the parties form members of a joint 
Hindu family, a family joint in food, worship and estate 
with all its implications in law — then the burden of 
proof would be on the defendant who claims them as 
self-acquisitions of showing that any acquisition made, 
even if it stands in his own name was his self-acquisi- 
tion. But the initial burden of proving that there was a 
family joint in estate is on the plaintiff. It is not 
enough for him to show living in commensality and 
joint worship. It must further be shown that there was 
nucleus of ancestral property which has descended and 
which was sufficient for the purchases of properties 
claimed as joint or there was joint family estate even if 
there wa.s no nucleus of ancestral property. ( Miiter 
and McNair. JJ.) NAN UAL DaS v. NUTBEHARI 

DAS. 38 C.W.N. 861. 

"Joint family — Self -acquisition — Gains of science 
— ClerPs savings. 

Education up to the Entrance Pass is a very ordinary 
education and a clerk who started life on Rs 15 a 
month, even though he might rise to Rs. 250 a month, 
cannot be said to be a member of profession or occupa- 
tion lerjuiring special training. Any saving from his 
pay cannot be regartled as “gains of science**. {Addison 
and Ifilton, J J.) jAl DaYAL 7^ NARAIN DaS 136 
I.C. 270 (2)= I.R. 1932 Lah. 222 (2) = 32 P.L R. 864 
= A.I.R. 1932 Lah. 127. 

——Joint family — Self -acquisition — Joint property 
showing into common stock — Burden of proof. 

The burden of proving that a member of a joint 
Hindu family threw his self-acquired property into the 
common stock lies on the person making the assertion, 
and this burden can only be discharged by proof of the 
fact that the owner of the property clearly expressed an 
intention to abandon his separate and exclusive rights in 
the property in favour of the members of the joint 
family. The intention may he expressed by words, or 
may be inferred by the manner in which the profits of 
the property were dealt with. The mere fact that a 
certain person associated with himself his son and 
grandson in the execution of a mortgage deed is not by 
itself sufficient to justify the inference that he has 
abandoned his exclusive rights to the property in favour 
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of the joint family consisting of himself, his son and 
grandson. {Thom and Iqbal Ahmad ^ //.) GOVIND i 
PRASAD i/. Shanti Swarup. 166 I.C. 1106 =7 B. | 

A. 1023 = 1936 A. L.J. 797 = 1936 A.W.R. 722 = A.I. 1 

B. 1936 All. 778. 

Joint family — Self acquisition — No nucleus — 

Presumption, 

Where there was no nucleus of joint family property 
from which the property in question could have been 
purchased, the onus is on the sons who allege that it 
was acquired partly from their earnings to prove their 
allegation. {Mihie, A.J.C.) VaLJI DayabHAI v. 
VIRJI Tulsidar. I R. 1931 Sind 132 = 134 I.C, 388 
=A.I.B. 1931 Sind 186. 

Joint family — Self acquisitions — Onus of proof 

— Joint family property — Proof. 

It cannot be laid down as a proposition of law that 
when it is shown that a Hindu father was possessed of 
some ancestral property, all his subsequent acquisitions 
must be presumed to be joint family propeity. The 
correct legal position is that the party alleging that the 
propeity held by an individual member is joint family 
property must show that the family was possessed of 
some property with the aid of which the property in 
question could have been acquired. Then only the 
onus shifts to the party alleging self-acijuisition to 
affirmatively make out that the property was acquiied 
without any aid from the family estate. 97 I.C. 632, 
Kef. {V enkatasubba Rao and Pakcnham IValshy JJ-) 

Kamiah ?/. Mahalakshmamma I.R. 1932 Mad. 
269= 136 I.C. 206= 35 L W. 30. 

'Joint family — Self-acqui u*ion — Onus — Nucleus 

— Presumption of joint family property — Rebuttal, 

There is no presumption that every joint family pos- 
se^'ses property. Where the question is, whether an 
Item of property in the name and possession of a mem- 
ber of «i joint family is his own self-acquired or family 
property, the initial burden of proof is on the party set- 
ting up that it is family propeity, to show’ the existence 
of ancestral or joint family nucleus. Where the exist- 
ence of such nucleus is proved and it is such as would 
reasonably be taken to have contributed to the acquisi- 
tion in question or the acquisition i-« ordinarily ti ace- 
able to such nucleus, it would be piesumed to be joint 
family property, unless it is affirmatively shown by the 
other side that the source of the purchase-money was 
altogether different and quite independent of the family 
nucleus, or that such nucleus was incapable of contribut- 
ing anything to the purchase. {Sundaram C/ietty, J) 
SATCHIDANANDAM r. SUBBARAZU. 1930 M.W.N. 
1016. 

Joint family — Self acquisition — Onus '^f proof 

— Nucleus proved. 

Where it is proved that a Hindu joint family had a 
nucleus of joint propeity, the onus lies heavily on the 
party pleading self accjuisition to prove the same. 
(Addison and Hhide, JJ.) TULSI KAM v. NARAIN 
IMS. I.R. 1931 Lah. 397=131 I.C. 237-31 P.L.R. 
962= A.I.E. 1931 Lah. 113 (1). 

— — Jot nt f amt I y — S el f-a cquisiit on — Presu mpti on — 

Applicabiliir to Insurance policy. 

Ordinarily in the case of a joint Hindu family posses- 
sing pioperty, the onus of proof that certain property is 
self-acquired and not joint is upon the person asserting 
it. Kut in the case of an insurance policy the presump 
tion would not hold good. In the absence of proof that 
the policy was taken out for the benefit of the family and 
that premia were paid out of joint family funds, the pre- 
sumption is that the policy was taken out as a personal 
policy for the benefit of the personal heirs of the accused. 
(Staples, A, J, €,) SUGANDHABAI v, KESARBAI, 141 
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1.0. 182 = I.R. 1933 Nag. 44=16 N.L.J. 61 = A.I.R. 

1932 Nag. 162. 

Joint family — Self acquisi tion — Proof. 

The normal presumption about every Hindu joint 
family is that it is joint. It is permissible to show 
that a certain item is self acquisition. The mere fact 
that one member is excluded from sharing in the profits 
is no evidence of its being the self acquisition of the 
other member, (Middleton^ J.C. and and Saaduddin, 
A.J.C.) JAGGANNATH v. DHARAM CHAND. 6 R. 
Pesh.31 = 147l.O. 307 = A.LR. 1935 Pesh. 53. 

Joint family — Self -acquisition — Proof — Rebut- 
tal, 

There is no provision in Hindu Law’ preventing a- 
member of a Hindu joint family from acquiring property 
for himself independent of the joint family. If he 
acquiies such pisperty he is also competent to transfer 
it or deal with it in any way he likes. If however an 
adequate nucleus is proved, any acquisitions made by a 
member of the joint family must be presumed to be joint 
propel ty unless the acquirer can displace the presump- 
tion by proving that the property had been acquired out 
of his separate income. (Bisheshwar hath and Nana- 
vutty, JJ.) laddha Singh v. mangal Singh I.R. 

1933 Oudh 139 = 142 I.C. 860 = 10 O.W.N. 68=A.I. 
R. 1933 Oudh 166. 

•Joint family — Self -acquisition — Proof of — Re- 
ntal in deed of gift and will — Value of. 

Recitals in a will or a deed of gift are not themselves 
evidence that the property is sel^acquired. But where 
the question depends upon the intention and conduct of 
the person who acquired it, such statements are of very 
great weight. 27 Mad. 288, Kef. (Milne, A. J. C.) 
Valji Dayabhai 7j. Virji Tulsidar. I.R. 1931 
Sind 132 = 134 I.O. 388 = A.I R. 1931 Sind 186. 

.-Joint familv — Self -acquisition — Proof of — 

Recital in will. 

The recital in a will of a Hindu testator to the effect 
that certain property was self-acquired is admissible as 
a piece of evidence in considering the question whether 
that property was self-acquired or ancestral. 27 Mad. 
228, Not Foil.; 58 M.L.J. 245 (P.C.), Rel. on. (Sunda- 
ram Cketty, J.) SATCHIDANANDAM V, SUBBARAZU. 

1930 M.W.N. 1016. 

Joint family — Self -acquisition — Self acquired 

property left by will by father — Property in the hand^ 
of son — Nature of. 

Under Hindu Law, self-acquired property left by will 
by the father to his son is to be deemed to be the self- 
acquired property of the son qua his own sons. (Jat 
Lai and Monroe, JJ,) KiSHEN CHAND v. PUNJAB 
Sindh Bank, ltd., Amritsar. 162 I.O. 906 = 7 R. 
L 342=36 F.L.R. 476 = A.I.B. 1934 Lah. 534. 

Joint family — Self acquisition — Tht owing into 
common stock — Dayabhaga law- 

Under the Dayabhaga school of Hindu Law’ there 
cannot be a joint family consisting of the father and the 
sons. The sons may acquire separate property having 
no concern W’ith the joint family property. Also, brothers 
living in commensality are not members of the family so- 
as to enable the brothers to claim the self-acquisition of 
a brother in more affluent circumstances as acquisition 
of a joint family unless those other brothers proved that 
they had also contributed to this acquisition of the pro- 
perty claimed by them as acquisition of the joint family. 
Self-acquired properly may how’ever be thrown into the 
joint stock but it is necessary in such a case to prove a 
clear intention to w’aive separate rights. Where no nu- 
cleus of joint property is admitted or proved, the onus is- 
on the party asserting that the property ,was not the self- 
acquired property of an individual member of the family.- 
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{Guhaand Bartley, JJ^) HEM CHANDRA GaNGO- j 
padhya V, Mati Lal Gangopadhya. 60 Cal. 1263 i 
-149I.C. 177 = 6 R.C. 624 = 37 O.W.N. 1174 = 58 O. 
L. J. 85 = A.I.R. 1934 Cal. 68. 

Joint family — Self acquisitions — Throwing into I 
the common stock — Evidence as to, j 

Before a property purchased by a Hindu coparcener ; 
can beregaidedas joint family property, it has to be | 
shown that the property was acquired by the joint ■ 
labours of the members of the family, when it is shown ' 
that there was no ancestral property. The fact that at i 
a partition between the acquirer and his brothers, the 
former allowed the latter a share in that property would 
not convert it into joint family property inevitably and 
for all purposes so as to entitle his sons to claim parti- 
tion against him. {Beasley, C.J. and King /.) RaJA- 
GOPALA IVAIDU v, SESHAYYA NaIDU. 167 I.C. 605 
= 1935 M.W.N. 566 = 41 L.W. 545=AJ.B. 1936 
Mad. 368. 

Joint family — Sel f-acqui siti on — T h rowi ns[t nto 

the common stock — Principles — Properties acquired — 
Joint family property — Da\abhas[a Imv, 

In joint families conaisting of several brothers under 
the Dayabhaga school of Hindu Law', where the income 
from the ancestral property is small, it often happens | 
that one or two brothers, who earn considerably contri- | 
bute from their eainings to the upkeep of the families of I 
the others, whose earnings are small ; but this circum- 
stance alone cannot lead to an inference that the bro- 
thers contributing wanted to make their acquisitions a j 
part of the common stock. The acquisitions w'ould re- 
main their own. But where such earnings of one are ' 
put into the hands of one coparcener and are mixed up 
with his funds and joint properties are being acquired 
in the names of both members, there can be no doubt 
that the properties so acquired are joint family pro- 
perties. {Mitter and McNair, //,) NANILAL DaS v, 
Nutbehari Das. 38 C.W.N. 861. 

Joint family — Sel f acquisition — Thrcnving into I 

common stock — Proof, 

Where the allegation is that ceitain properties pur- | 
chased separately by members of joint Hindu family I 
have been thrown into common stock, the evidence to 
support such an allegation must be sufficiently strong. 
Case of blending held on the evidence to be made out. 
{C,C, Ghose and Patterson, //.) PaRESH ChaNDKA 
Datta V. Amaresh Kumar Bose. I.R. 1931 Cal. 
846 = 1341.0. 642=53 O.L.J. 264 = A.LR. 1931 Cal 
666. 

Separate property. 

Joint family — Separate property — Blending of 

— Burden of proof — Conversion into joint property. 

Where the incidents of possession of the property are 
the same whether the tenancy is in common or joint, the ' 
onus of establishing a clear intention to waive the 
separate rights to the property is upon the party who , 
asserts that the property, originally acquired in several- 
ty. was converted into joint pioperty. A.I.K. 1929 Cal. ‘ 
636 and A. I. R. 1925 Mad. 303, Ref. {Curgenven and , 
Cornish, //.) KrISHNASWaMI SaSTRIGAL v. Ava- I 
yambal Ammal. I.R. 1933 Mad. 264 = 142 I.C. 721 
= A.I.R. 1933 Mad. 204. ; 

Joint family — Separate property — Blending — j 
Proof of. 

The mere fact that moneys used to be sent regularly 
and constantly by the earning member for meeting the 
requirements of the family does not mean that the 
earnings were blended into the common stock. {Mukerji 
and Nag, J J,) ASHUTOSH MUKERJEE v. TaRAPADA 

Mukerjee. 160 1.0. 292 = 6 RO. 813=68 O.L.J. 
372= A.I.R. 1934 Cal. 308. 
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J oint family — Separate property — Bui den of 

proof. 

Once it is held that the family was joint and that 
there was a nucleus of joint ancestral property then it is 
for the party who asserts that a certain property is his 
exclusive property to prove that fact. l5 I.A 134 and 
3 O.W.N. 40, Ref. {Nanavutty, J) MadhO Tewari 
r. Mata Din Tewari. 149 I.C. 244 = 6 R.O. 640 = 
11 O.W.N. 628=A.I.R. 1934 Oudli 293. 

Joint family — Separate property — Burden of 
proof — Purchase in na v e of one member — Inference, 

There is no presumption, under Hindu Law that a 
I joint family possesses joint property, but once it is 
1 admitted or proved that a family is joint and possesses 
, joint family property, the presumption of law is that all 
, the property they are posses^ed of is joint. If any 
j member claims any portion of the property as his sepa- 
I rate property, the burden of proof lies upon him to 
, show that it was acquired by him, in ciicumstances 
j which w’ould constitute it as his separate property. The 
I mere fact that it W’as purchased in his name and that 
I there are leceipts in his name respecting it, does not 
render the property his separate property, for all that is 
perfectly consistent w’ith the notion of its being joint. 3 
M.I.A. 229 (P.C.), Foil, {niitde and Tapp, //.) 
Mrs. JOHNSTONE 7/. Gcpal Singh. 12 Lab. 646 = 
I.R. 1931 Lah. 804 = 1331.0. 628-32 P.L.R. 840 = 
A.IJ&. 1931 Lah. 419. 

Joint family — Separate property — Gift of bulk 

of property by husband — illowaiue lesctved to wife — 
Avoidance of bequest by ivife — Mithila laiv. 

Under the Mithila law’, the wife is not a copaicener 
with her husband. She cannot sue to avoid her husband’s 
bequest of the bulk of his separate property and reserv- 
ing only a small allowance to her and possibly made 
without her consent. Hindu Law texts reviewed (A'hara 
Mohammad Noor and Dhavle, //.) SaBITRI ThaKU- 
RAIN V, MRS. F. A. Savi. 12 Pat. 359 = 6I.R. (Pat.) 
17 = 1461.0.1 = 14 Pat.L.T. (Sup.) 1 = A.I.R. 1933 
Pat. 306. 

Joint family — Separate property — Gift to mem- 
bers individually. 

When properties are given as a gift to the membeis 
I of a joint family individually, such properties become 
I separate properties in the hands of the donees and pass 
I to the legal heirs of the latter on their death and not to 
I ther other donees by right of survivorship, unless the 
members had before their death voluntarily thiown the 
I properties into the joint stock with the intention of 
abandoning all separate claims thereto. 26 Bom. 445 and 
' 49 Mad. 98, Ref. {Srinivasa Iyer and Mahadevayya, 

' //.) Siddaiya V, Sannamma. 9Mys.L.J. 436. 

Joint family — Separate property — Gift by 

stranger to members of joint family but expressed to be 
made lu favour of eat h of them individually — Donees 
take as tenants tn common. 

Where a deed of gift executed by a person in favoui 
of the defendants stated as follows: — “Out of you G is 
my brother-in-law, P is my nephew and K is the son 
of my another nephew. Therefore out of affection I 
bear towards you, I have conveyed to you the immove- 
able property described in the schedule below w’orth 
Rs. 10,000 and I have delivered possession of the same 
to you now alone. Therefore, from this date forwards, 
you and your heirs should enjoy permanently the said 
property with absolute rights with water, trees, stones, 
treasure and hidden treasure standing thereon. But I, 
my heiis and my relations have nothing to do with the 
same. 1 shall get the pattas for the said land transferred 
in your name when you desire. You ydurself should pay 
Sirkar cists payable on the said land. G, out of you» 
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should keep the said property in liis possession till his ' ber is engaged in business, unless it can be shown that 
death and preserve the said property without causing . the business grew from joint family property or that the 
any damage to it. One need not raise any dispute with ; earnings w’ere blended with the joint family estate, they 
the other in respect of the same. This is the dakhal ' remain free and sepai ate. The onus of proving that it 
(conveyance) deed of immovable property executed and ' is joint family proppity lies on those who assert it. A. I R. 
given with my consent.*’ 1929 P.C. 1 and 19 W.R. 356, Rel. on. (^Davtes^ J.C. 

that the deed should be construed a whole ; aftd Rupchami A./.C,) ANANDRAM NawaL- 

since the gift was made by a person who was in the MAL RaJARAM MOTIKAM. 169 l.C. 131~8B.S. 
position of a stranger to the donees and stated to be 870 “A.I R. 1935 Sind 201. 

made in f.ivour of each one of them, and further the joint family— Separate property— Optional pay- 

donees and their heirs were asked to enjoy the propeilies, ments by Yajamans to priest, 

the donor intended, the donees to take the properties as In U. P. the income received as amounts paid by 
tenants-in-coMimon even though they were members of a | Yajamans at their discretion either by way of charity or 
joint family and even though it was stated that the Ist ' |jy of remuneration for personal services rendered by 
defendant, was to keep possession till his death, the priest is his personal property and not the property 
{^Madhavan Afair and Jackson^ JJf) VenkAYAMMA of his joint family. {^Sulaiman^ C./. and Alukerjt^ J f) 
V, Gangayya. 149 l.C 336^=6 RM. 634 = 1933 1 hanso 1*atak v. Hakmanuil Patak. 66 All. 1026 
M.W.N. 1310 = 38 L.W. 779= A.I.R. 1934 Mad. 16= i ==1934 A.L.J. 1197 = 7 RA. 104=151 l.C. 11 = A.I. 
66 M.L J. 703. I R. 1934 All. 861 

“ Joint family -Separate property — Holding t Joint family — Separate property — Property 

recorded as the tenancy of one member — Presumption, \ alleged to have been thrown into common stock — Proof 

Where one man recorded as the tenant of a holding ! of — Collection of co-sharePs rents^not sufficient, 
and the family possesses other lands over which the ' Where certain properties gifted to the members of a 
names of representatives of various blanches are deft* , jobit family individually had been show'n to be properties 
nitely recorded, the pi esumption would be, in the absence held by them as tenants-in-common, the defendants 
of strong proof to the contrary that the holding was the ; contesting the claim to a separate share by an undivided 
holding of the recorded tenant alone and not of him in a | member, must show by satisfactory evidence that the 
representative capacity. (Drake Brockman^ S,Mf) i properties had been treated as joint famiiy properties. 
Kamta Prasad v. KiNI MaDHO Prasad Singh. ! Treatment of the properties as joint family properties by 
14 L.R. 634 (Rev.). i some of the members would not affect the separate claim 

-Joint family Separate property— Lease to one \ of them by another member, a son for 

of three brothers -If lease to whole family, | instance in his case, so far as he was concerned. Mere 

A lease granted to one of three brothers constituting a management, assuming it w'ent beyond the collection of 
joint Hindu family, the counteipart being executed by rents, etc., of the properties following a course that 

that brother only, is not a lease necessarily to the joint ' and was adopted as a convenient family 

family. It cannot be inferred that the landlord gave the i arrangement, is not sufficient enough to discharge the 
land to all the three. There h nothing to prevent him ' upon the defendants to show that he 

from giving the land to one of them only, even if he is I treated the gift properties as joint family properties and 
joint with the other two. The fact that all the thiee I thereby waived his separate claim to them and the gift 
are joint does not warrant the inference that the lease i properties had lost their oiiginal character of separate 
was granted to the whole family. (Oppenheim, S,M. property. (Madhavan Nair and Jackson, JJ.) Ven- 
and Drake Broikman, J Af.) MATA HadaL BhaG- ■ KAYAMMA z/. CxANCAYYA. 149 I.O. 335 = 6 R.M. 634 
WATi DIN. 18RD. 715- 16 L.R. Ill (Rev.). =1933 M.WN. 1310 = 38 L.W. 479=A.I.R. 1934 

—Joint family — Separate propeity — Alaintenancf j Mad. 16 = 65M L J. 703. 

grant by Government to two brothers, ■ — J oint family — Sepai ate property — Propertyin- 

Pnma facie A gift to a member of a Hindu joint herited from uncle — Throwing into common stock — 
f.iniily is his separate property and will only become Proof . 

joint family property w’hen it descemls to his son'., Tne property inheiited by certain members of a joint 
unless he himself has made it j rint family property by i family from their uncle is “separate property” in the 
throwing it into the common stock. Where there was I hands of the heirs. The heiis can, of course, throw the 
nothing in the terms of the niainten.ince grants to tw'o inherited property into the joint stock but that should be 
biotherslo sjiggest that the Government intended to ; decidefl on the circumstances of each ca^e. (CohUtream 
make a grant to the joint family, and Bhide^ J Jf) Raj KiSHORE v^ MaDAN GopaL. 

//<’/</, that the grant confeired an estate of inheritance 13 Lah. 491 = 143 l.C 249 = I.R. 1933 Lah, 322 = 33 
on each of the biothers Pioperty granted to one of the P.L R. 829 = A LR. 1932 Lah. 636. 

two brothers .md his heirs w’ould clearly be taken by him Joint family — Separate property — Waiver — 

as his sepai ate pioperty and the fact that the grant was , Burden of proof — Conversion into joint property. 
made to the tw’o hiothcns and their heiis is not a sufli- . Wheie an adopted son alleges that the properties 

cient reason for placing a diffeicnt construction upon the ^ e.xisting at the time of the death of his adoptive father 

grant or holding that it was intended that they should had all Ijeen acquired by them with iheir joint efforts 
t.ike as members of a joint family. (Sir Jchii Wallis ) i with the aid of the separate pioperty of the adoptive 
B'MIU Rani re RaJENDRA D\KSH Singh, 60I.A. father, he must establish that his adoptive father a ban 
95=8 Luck 121 =IR. 1933 PC. 38 = 142 10. 3= i doned all separate claims to the properties which he 
37 L.W. 396 = 37 O.W.N. 464 = 1933 M.W.N. 286 = 10 j possessed at the time of his adoption and subsequently 
O.W N. 253 = 35 B 3m. L.R 490 = 1933 A.L J. 446= treated them and the properties acquired with their aid 
A.I.R.1933 P C 72-64 M.L.J. 565 (P.C.). , as joint family properties belonging to himself and the 

Joint family — Separate property— One member ; adopted son. A clear intention to w’aive his separate 

engaged in bnuncss — Darnings — Character of- -Onus of 1 right must be established and w’ill not be inferred from 
proving it is family property , j acts which may have been done merely from kindness or 

A member of a joint undivided family can make j affection. It is impossible to infer from the fact that 

separate acquisition of property and when such a mem- * the adoptive father associated his son %dth his business 
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whose share in the actual management grew with the 
advancing age of the father, that the father and son 
became joint owners of the entire properties originally 
belonging to the father and those acquired with their aid. 
{^Ntamatullah and Allsop^ //•) MaGAN LAL v. 
Krishna BiBi. 1531.0. 1068 = 7 R.A. 670 = 1935 
A.LJ. 729 = 1936 A.W.R. S01 = A.I.R. 1936 All. 
303. 

Son’s right. 

■ — • Joint family ’-Son's fight — Pronote in father's 

name — Suit by son when father alive — Maintainabi- 
lity, 

A suit by a Hindu son on a promissory note passed in i 
his fathfti’sname is not maintainable during his father’s I 
life-time, as he is not the holder of the note, in the ab- 
sence of proof of renunciation by the father amounting 
to civil death. (Beaumont, C./. and Barlecs J-) 
KRISHNAJI ShIVAJI V, IlANMARADDI. 68 Bom. 536 
= 1631.0.800 = 7 R.B. 266 = 36 Bom.L.R. 814 = A. 
I.R. 1934 Bom. 385. 

'Joint family — Son's right — Son in ventra sa 

Right to avoid will by father — Mortgage by 
mother before birth — Binding nature. 

By his will a Hindu provided that if a son were born 
to him (his wife being then pregnant) he w’ould be the 
owner of the entire property and that if no male child 
was born, his wife and mother should take the property. 
The testator died before the birth of the son and his 
widow’ executed a mortgage in consideration of a small 
cash advance and three hundies alleged to have been 
executed by her husband. 

Held, that the after born son was not bound by the 
will, that his rights had accrued when he was in ventra 
sa-mere and that he could avoid the mortgage even 
though it had been effected to discharge debts binding 
on him. (Maker jt and Bennet, //.) Al.KHU RAM v. 
Raman Lal. I.R. 1932 All. 482= 138 I.O, 624 (2) = 
A.I.R. 1933 All. 7. 

Suit against. 

— — ■ * Joint family— Suit agnnst — Minor defendant 
— Absence of guardian did WiQxn — [f bound by decree — 
Capacity of manager to represent. 

In a suit against a joint Hindu family, the manager 
as a rule represents the whole family. But this prin- 
ciple does not apply to a case where a minor coparcener 
is impleaded as such, but without a guardian ad 
litem being appointed by the Courts. The decree in 
such a case does not bind the minor. (N anavutty and ' 
Thomas, //.) KRISHNA KUMAR v. (iOPAL DaS HAR j 
Narain Das. 151 1.C. 1066 =7 R.0. 166 = 11 O.W.N. 


HINDU LAW— Joint family. 

Noor and Luby, //.) MT. PRABHAWATI KUER v. 
Ram Saran Lal. 13 Pat. 786 = 162 10. 691 (2) = 
7 R.P. 233 = 15 Pat L T. 751 = A.I R. 1934 Pat 638. 
Trading partnership. 

See also JOINT FAMILY— BUSINESS. 

Joi'it family — Trading partnership — Adjudica- 
tion of — Liability of minor members as partners and as 
sons. 

A joint family (consisting of tw’o fathers and several 
sons, some adults and some minors) along with a 
stranger constituted a trading partnership which w’as 
adjudicated insolvent. The minors contended that their 
shares in the ancestral property were not liable to dis- 
charge the debts of the firm. It was proved that the 
property (including the share* of minors) had been 
mortgaged by the fathers, for a debt of the joiirt family 
as a partner in the firm and thus treated as a part of the 
assets of the firm. 

Held^ (a) that as a result of the adjudication of the 
firm, all the assets of the firm vested in the receiver. 
The fact that the minors have not and cannot be adjudi- 
cated insolvent would not affect the vesting — in the 
receiver — of the entire assets of the firm including their 
shares in the family property, which had become part of 
the firm’s assets. Their shares in the property which 
was mortgaged for a debt of the firm cannot be saved 
except by showing that the debts incurred by the father 
were immoral; (b) that, though as partners the minors 
were under no personal liability and no property of 
theirs, which W’as not the properly of the firm, could be 
touched by the receiver, their liability as sons of their 
fathers extended to all such debts as were not shown to 
he immoral. (Maepherson and Dhavle, J ff) BHOLA 
PRASAT) V, Ramkumar Marwaki, 11 Pat. 399 = 
IR 1932 Pat. 205 = 1391.0. 13 = 14 Pat.L.T. 63 = 
A.I.R. 1932 Pat. 231. 

Wife. 

Joint family— Wife— Mithtla Law--Whdher 

becomes a coparcener — Right to demand partition 

The qualified right of a v>ife to receive a share equal 
to that of a son her husband chooses to make an equal 
division of his self-acquisition or chooses or is forced by 
the sons to divide the ancestral property does not consti- 
tute her a coparcener of the husband she is not entitled as 
a matter of right to demand partition front her husband 
at her o\mi discretion. (Khaja Mtharnmad Noor and 
Dhavle,//.) SaBITRI THAKURAIN C'. MRS. F.A. SaVI. 
12 Pat 359 = 6 I.R. (Pat.) 17 -145 I.O. 1 = 14 Pat. 
L.T rSupp.)l = A.I.R. 1933 Pat. 300. 

Will. 


1236 = A.I.R. 1934 Oudh 476. 

Joint family — Suit against — Widow, if neces- 
sary party . 

In order to enable a creditor of the family to follow 
the property in the hands of a member of the family, 
the binding nature of the debt must be proved in the 
presence of that particular member and the decree must 
be against him. Either he should he a party to the suit 
or be legally represented therein. Where the family is 
joint, a w’idow having no special right to any particular 
property is not a necessary party. Her right of I’lainten- 
ance does not make her a necessary party. The posi 
tion however becomes entirely changed when the family 
separates. The right of the widow to whom property 
has been separately allotted is no longer to receive 
maintenance, which could have been defeated by the 
creditor by bringing the family property to sale. Now ! 
she being in possession of a specific portion of the family 
property, she is entitled to retain it unless its liability to 
he taken away ks established against her, (Mahomed 


I See Son’s RKJH r, supra. 

Joint family — Will— Consent of other members. 

A member of a joint Hindu family cannot, without 
; the consent of the other members of the family, dispose 
I of his interest nor create a charge over the family 
i property by will. Case law Disc. (Sulaimav , C. J and 
/•) Babu Singh v. Mr. I.al Kuer. 147 I.O. 
637 (2) =6 R.A. 625=1933 A.L.J. 1547 = A.I.R. 1933 
All. 830. 

Joint family — Will— Coparcener ’-Disposition 

of interest in joint family propeity in favour of unborn 
I person with consent of other members. 

I Although a will by a member of a joint Hindu family 
of his CO sharers interest is not a valid devise, where 
I there had been a consent of the co sharers, an agreement 
I for the devolution of the interest after the death of the 
co-sharers, though not in strict accordance with the rules 
of Hindu Law, is binding and operative. To such a 
case the rule prohibiting a bequest in favour of an unborn 
person of the rule against a conditional grant of future 
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interest in perpetuity in favour of person unborn would 
be inapplicable. A. I. R. 1926 P. C. 54; 9 B. L. K. 377 
(P. C.) and 16 Cal. 71 (P. C.). Ref. {Su/atmau, C. /. 

A't/t/r, j.) Babu Singh v. Mt. Lal Kuek. 
1471.0. 637 (2J= 6 BA. 626=1933 A.L.J. 1647= 
A.IB. 1933 All. 830. 

■ Jemt fnmtly — Will — Coparcener — If void or j 

voidable, 

A coparcener governed by Hindu Law has power to I 
sell or mortgage ancestral property under certain circum* j 
stances and an alienation made by him is only voidable. ; 
It may therefore be validated by the consent of the co, ! 
parceners concerned. A will of ancestral property how- ' 
ever stands on a different footing. It cannot be vali- ^ 
dated even with the consent of the coparceners, the rea- | 
son lieing that a will speaks from the date of the testa- j 
tor’s death and the title of the coparceners by survivor- i 
ship ye«;ting in them at the moment of his death, there I 
lemams notliing upon which the wil] can operate. I 
{Bhtiie, J.) Kadha Ram Asakam V, Gan( 5 a Ram. 
169 1.C. 227-8 R.L.362-A.IE. 1936 lah. 661. 1 

Joint faintly- —Will — Cup^ieener — Oral dtrec- | 
tions'-- Bequest xvith the consent of the other coparcener — i 
Validity. 

Obiter. — A bequest made by a member of a joint 
family liy which a portion of the family property ap- 
pertaining to his .share was given to his wife absolutely 
in sati.sfai'tion of her ( laim for maintenance is a valid 
disposition, if assented to by the other teniaining co- 
parcfnei, 27 M.I.J. 485; 40 iVT. 1122; 48 A. 313 (P.C.), 
Rel. on. {Sttndaram Chetiy, /.) JsEETlIlAH v. 
Mutvalu. I.R. 1931 Mad. 380-130 I.C. 460- 
1930M.W.N. 1011-33 Ii.W. 86 -ALE 1931 Mad. 
106. 

Joint family — IVtll — B'ather execi(ttne[ — Right 

of after born son to quedton. 

Where a Hindu executed a will while he was sonless 
disposing of family property and subsequently sons w'ere 
horn, 

Ilcld^ that tlie propel ty passed by survivoiship and 
that the will was of no effect, {flarnson and Addtson, 
JJ.) Mr. LALi'jA Devi v, ishar Uas. 14 Lah 178 


VENKATARAMAN V. SlVAGURUNATHA CHETTIAR. 

I.B. 1983 Mad. 442-144 I.C. 584- A,I.B. 1933 Mad. 
639. 

Maintenance. 

Amount ok. 

Children. 

Claim for. 

Concubine. 

Illegitimate son. 

IMPARTIBLE ESTATE. 

Joint family. 

SON’S DAUGHTER. 

Step MOTHER. 

Unchastity. See Widow and Wife, mfia. 
Widow. 

Widowed daughter-in-law. 

Wife. 

Amount of. 

Alamtenance — Amount of — Alteration in — 

Amount fixed by agreement. 

Where a son executes an agreement in favour of his 
mother promising to pay her every year a certain 
amount as maintenance, the amount so fixed is not neces- 
sarily binding for all time, but can be altered by the 
Court, if circumstances so require. In fixing the amount 
of maintenance, regard must be had to the value of the 
whole estate, the needs of the remaining members of the 
family and the condition of the person for w’hom main- 
tenance has to be fixed. (^Jai Lal and Skemp, J J.) 
Mt. Bhagwanti V, Mani Ram Shah. 167 I.C. 768 
-37 P.L.B. 278 = A.I.R. 1936 Lah. 643. 

Children. 

“Maintenance — Children — Legal obligation. See 
Maintenance-Wife. 14 Pat. 313 -A.I.R. 1935 
Pat. 8. 

Maintenance — Children Right of — Right of 

creditor. MAINTENANCE— WIFE. 14 Lah. 399 

-A.I.R. 1933 Lah. 116. 

Claim for. 

Maintenance — Claim for — Claim piovable in 


-LR. 1932 Lah. 394 -138 I.C. 68-33 P.L R. 478 = 
A.I.R. 1933 Lah. 644. 

Joint family— PVtll — Blather — Sons if bound, 

A Hindu father in a copaicenary estate cannot dis- 
pose of the joint estate by will and apart from its invali- 
dity it does not alter the position or affect the rights of 
his sons as regards their share in ancestral property. 
('Tapp and IValker, JJ.) KARAM Singh v. SUREN- 
DAR Singh. 135 I.C 180-I.R. 1932 Lah. 62-33 
P.L.R. 1095 -A I.B. 1931 Lah. 289 (2\ 

Joint family — Will — Father — Suit for partition — 

Settlement and will executed prior to service of notice on 
SOILS— Valid. Ste HINDU LAW — PARTITION — SUIT 
FOR. A.I.R. 1931 Mad. 278. 

Limited owner. 

— ■ - 'Limited cnoner — Alienation — Necessity — Mori- 
gage^-Rate of interest. 

Where a limited owner executes a mortgage the 
creditor must show that not only was there a legal 
necessity for borrowing but also that it was necessary to 
borrow’ at that rate. {^Mukerji and Bennct, JJ.) RAM 
DAYAi.r;. AMINUDDIN. I.R. 1931 All 631-1331. 
C. 311-1931 A.L.J. 29-A.I.R. 1931 AU. 203. 

"Limited owner — Por.vers of — Compromise in good 
faith — Binding nature of, 

A compromise made bona fide for the benefit of the 
estate and not for the personal advantage of the limited 
owner will bind the estate quite as much as a decree on 
contest, (y enkatasubba Rao and Curgenven^ JJ,) 


insolvency — Provincial Insolvency Act (^192Q)y S . 34, 

A claim for maintenance or residence is capable of 
valuation as much as an annuity which is admittedly 
provable in insolvency. (^Addison and Agha Haidar., 
JJ.) Mt. Champa v. Official Receiver, Karchi. 
16 Lah. 9 = 149 I.C. 693 = 6 R L. 738—36 P.L.R. 460 
= A.I.B. 1933 Lah. 901. 

Concubine. 

Maintenance — Concubine — Avaruddha Stree — 

Requisites for claim to maintenance. 

In the case of an avaruddha siree (or permanent 
concubine), the right to maintenance is established 
provided the concubinage is permanent until the death 
of the paramour and sexual fidelity to him is preserved. 
It is not necessary for her fo show that she was recognis- 
ed by the family of the deceased or that his relationship 
with her was known to the family. 50 B. 604 (P.C.), 
Rel. on. (Beaumontt C.J. and Blackwell. J,) DAYA- 
vati Ramchandra V. Kesarbai. 160 I.C. 488 = 7 
B.B. 4-36 Bom.L.R. 61-A.I.R. 1934 Bom. 66. 

Illegitimate son. 

Maintenance — Illegitimate son — Irrelevant 

consideration . 

In fixing the amount of maintenance for an illegiti- 
mate son, the fact that the illegitimate daughter of the 
putative father against whom maintenance is claimed 
is herself not leading a virtuous life or that the illegiti- 
mate son has a large family to support, is an irrelevant 
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consideration and cannot be relied upon to increase the 
amount of maintenance. i^Patkar and Broomfield y J J.) 
Chamava Rachaya V, IRAYA Sangava. 33 Bom. 
I..R. 1082=I.R. 1932 Bom. 33=131 I.O. 1163 = A.I. 
R. 1931 Bom. 492. 

'Maintenance — ■ illegittniate son — Quantum of 

maintenance. 

An illegitimate son born of an adulteious connection 
is not entitled to maintenance higher in amount than the 
share of the income, to which he would have been 
entitled, if he had been an illegitimate son entitled to 
inherit. {Patkar and Broornjieldy //.) CHAMAva 
Rachaya 2 /. Iraya Sangava. 33Bom.L.B. 1082 
-I.R. 1932 Bom. 33 = 131 I.O 1153 = A.I.B. 1931 
Bom. 492. 

'——Maintenance — / llegitt mate son — SuJra — Status 
of — Right to past maintenance — Charge on family 
property. 

The illegitimate son of a Sudra by a continuous con- 
cubine has the status of a son. He is a member of the 
family. The shaie of the inheritance given to him is not 
merely in lieu of maintenance, but in recognition of his 
status as a son. Where the father has left no separate 
property and no legitimate son, but was joint with his 
collaterals, the illegitimate son is not entitled to demand 1 
a partition of the joint family property in their hands 
but he is entitled as a member of the family to mainte- 
ance out of that property. His position in this respect 
is analogous to that of widows and disqualified heirs, to 
whom the law allows maintenances because of their 
exclusion from inheritance and from a share on partition. 
The Court may award not only future hue also past 
maintenance so far as it is not barred by the law of 
limitation and may direct the same to be secured by a 
charge on jont family property. fCase law reviewed.) 
{,Str Dinshah Mulla.) VeLLAIYAPPA CHettY v 
Natarajan. 68 la. 402 = 65 Mad. 1=55 O.LJ 
451 = 35 OW.N 1278 = 34 L.W. 689 ---33 Bom.L.R! 
1626 = 134 I.O. 1084 = 1931 A.L.J. 1123 --8 O.W.N 
1039 = 1931 MW.N. 848 = AI.R. 1931 P.C. 294-^ 
61 M.L. J. 622 (P.C.). 

Impartible estate. 

—Maintenance — Impartible estate— Junior mem- 
ber — Nature of right. See HINDU Law — IMPARTIBLE 
ESTATE. 57 Mad. 1023 = 67 M.L.J. 306 (F.B.). 
Joint family. 

-Maintenance — Joint family— Right of members 

of to be maintained to the extent of their interest in the 
joint income. See MAINTENANCE — WIFE. 14 Pat. 
313=A.I.R 1935 Pat. 8. 

Son’s daughter. 

’■‘Maintenance — Soifs daughter — Liability of 

heirs. 

The property of a Hindu passing into the hands of 
his heirs after his death is liable for the maintenance of 
his pre-deceased son’s daughter until she marries. 
{Harrison and Dalip Singhy //.) Ram LABHAYA v. 
Mt. Nihal DEVI. 131 I.O. 361=A.I.B. 1931 Lab 
127. 

Step-mother. 

Maintenance — Step - mother — Step-sons inherit in g 

only occupancy fields — Liability of. 

Where the step sons are in enjoyment of income on 
account of property though non transferable, e.g.y 
occupancy fields which belonged to their father, it is 
fiquitable that they should be legally bound to devote a 
due proportion of that income to the maintenance of the 
step-mother or the dependants of their father. In such 
circumstances a personal decree shouhi be passed against 
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the step-sons. 9 N.L.R. 137, Expl. {Macnatry J,C ) 
Ghanarajz. Mr. Tapi Bai. 29 N.LR 103 = IR 

1933 Nag. 107 -- 142 I.O. 274 (1)=A I.R. 1933 Nag 
57 (1). 

Widow. 

Maintenance — IVtdow — Amount of mai ntenance 
— Principles of assessment , 

^ In fixing the maintenance of a Hindu widow, the 
Court should award such sum as wouhl enable her to 
live with the same degree of comfoit and with the same 
reasonable luxury of life as she had in her husband’s 
lifetime, and neither on too penurious or miserly nor on 
too extravagant a scale. {L.ord Macmillan ) RaNJANI 
Kanta Pal 2/. Sajani Sundari Dassya 61 i A. 
29 = 61 Oal. 221 = 35 P.L R. 303 = 1934 M. W N 172 
= 6RP.O. 54=147 I.O. 438 = 39 L.W. 177=1934 
A L J. 166 = 36 Bom.L.R. 230 = 59 CLJ. 53-=3A 
W.R. 109 = 11 O.W.N. 128 = 38 C W.N. 262 = A.IR 

1934 P 0. 29 = 66 M.L J. 148 (P.O.). 

Maintenance — Wuioiv— Amount paid voluntart’ 

; ly by brother — Whether constitutes "‘meansS 

Under the Hindu Law, a widow claiming maintenance 
claims it on the basis of her position in life and the 
position of the estate having regard also to her means. 
Hut a voluntary payment, for example, by her brother, 
which may be stopped any moment cannot strictly be 
described as her “means”. {^Wort and Kuhvant Sahayy 

J/.) Bahuria Saraswati Kuer ?/. Hahuria 
Sheoratan Kuer. 12 Pat. 869 = 149 I.C. 738 = 6 
R.P. 637 = 16 Pat.L.T. 372=A.I.R. 1934 Pat. 99. 

•Maintenance— “Wtdozu — Arrears — Discretion of 
Court to atvard at lesser rate. 

It is open to the Court to award arrears of mainten- 
ance at some rate less than that fi.\ed for the current 
maintenance. {Curgenven and Sundaram C hefty, //.) 
VENKATAR.VTNAMMA V, SfeTHARATNAM. I.R. 1932 
Mad. 529 = 138 I.C. 237-36 L.W. 611 = A.I.R. 
1932 Mad. 408. 

Maintenance — Widow — Arrears — Right to claim 

A Hindu widow must satisfy the Court that she was 
in want before she can obtain a decree for arrears of 
maintenance. The question of maintenance does not 
stand on the same footing as the question of arrears of 
maintenance. In the latter case the widow must 
adduce prtma facie evidence of wrongful withholding of 
arrears. {Afuher;i and Rennet, .//.) JaMWati 
Mahakani. I.R. 1931 All. 193 = 129 I.C. 706 = 
1930 A.L.J. 1433 = A.I.R. 1931 All. 227. 

— —Maintenance — Widow — Arrears — Sint to reccroer. 
Where the Court grants payment of the maintenance 
allowance from the date of the suit, the arrears prior to 
that date are exigible and the widow’ should receive a 
certain sum for the prior period {Raza and Smith, 
//.) Har Partab Singh v, Raghuraj Kuar. 
149 I.C. 683=6 R.O. 698 = A.I.R. 1933 Oudh 650. 
Maintenance — Widow — Charge — Decree or agree- 
ment — Nature of agreement. 

The maintenance of a Hindu widow is not a charge 
on her husband’s estate unless it is fixed and charged on 
such estate by decree or agreement. The agreement, in 
order to create a charge, must be such as to make a 
property security for the payment of the maintenance, 
thereby creating an interest in the property. (Suhra- 
raardy and Gtaham, /J.) MOHINI I)EBI r/. PURNA 
SaSHI Gupta. I.R. 1932 Cal. 411 = 138 I.C. 24 = 
36 O.W.N. 163 = 56 O.LJ. 198 = A.I.R. 1932 Oal. 
461. 

• " ■ Maintenance — Widow — Charge on specific pro- 

perty — Date fixed by agreement for annual payment — 
Death of widow before date of payment — Heirs whether 
entitled to recover proportionate amount. 
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Where a Hindu widow, in whose favour the head of 
her husband’s family had executed an agreement charg- 
ing ceitain specific family property to pay her mainten- 
ance at a certain rate on a particular date in each year 
for the previous year died some time before the date foi i 
payment of that year’s maintenance, and her heirs sued ] 
for recovery from out of the property the propoitionate 
amount of maintenance due after the last payment till 
the date of her death, 

J/elily that the widow’s right to maintenance accrued 
from day to day, thtit it was not altered by the fixing of 
a date for the annual payment and the plaintiffs were | 
therefore entitled to recover. {^K ^i^hnan Pandalat^ /.) 
Rangapi*aya Aithala V. Shiva Aithala. 57 
Mad. 250-6 I.R. (Mad.) 172-145 I.O. 961-1933 
M.W.N. 1000 = 38 L.W. 394-A.LR 1933 Mad. 699 
= 65 M.L J. 410. 

MatnUnauce — IVtdoiu — l^ccree against husband 

whether bars claim against his heirs, 

A widow as such has right of residence in the family 
house and of being maintained out of the family funds 
and this right is a recurring right and a previous decree 
against the husband is not a bar to her claiming this 
right against the heirs of her deceased husband. The 
cause of action of the widow on the death of the husband 
is distinct from the cause of action she had against her 
husband during his lifetime. 3 Bom. 4l5 (P.C.), Rel. 
on. {Jai Laly /.) Mt. Sham devi v. Mohan Lae. 
16 Lah 591 = 162 I.C. 606 - 7 R L. 291 = 36 P.L.R. 
S33-A.I.R 1934 Lah. 167. 

Afauitcuatne — Widow — Decree — PrefcrcttUal 

tight of creditor. 

Wheie a decree was passed under O. 34, R. 6, C. P. 
Code, against a Hindu widow' and the next reversioner 
to whom .she had surienclered the estate, as legal 
representatives of the deceased mortgagor and it appear- 
ed that the widow' subsequently entered into a mainten- 
ance agreement with the leversioner and a decree was 
pas.sed by which maintenance was charged on the pio 
perty in his possession. 

I/eldy that the maintenance decree in the haiubs of 
the willow' did not constitute assets so as to be rendeied 
liable to be attached and sold in execution of the 
mortgage dei ree. 

Semhle, — There is nothing to prevent the mortgagee 
from proceeding to attach the coppus of the property 
itself and selling it claiming priority even as against the 
maintenance claim of the wii)ow. {Sul at man and Youngs 

//.) Ram Ski V. Nakayan Singh IR. 1931 All. 
150 = 129 I.O. 374 - A.I R. 1931 All. 368. 

Maintenance — Wtdozu — ^^Guzara'' village — In- 
come to be taken into account in fixing allowance and 
Ptoperty to be dtarged. 

Where landed property is bestow’ed on a person by a 
way of maintenance grant Cguzara) fiom generation to 
generation, the only ic-'tricting condition being that the 
grantee oi bi^ succc'.sors had no pow’ei to transfer the 
same to any one othei than the owner of the estate, the 
grant must be taken into account in fixing allowance of 
willow in grantees family as al^o in deciding what pro- 
perty is to be charged with it, since the income from the 
gii/ara villages rleaily formed in the past, and still 
forms, part of the income of the e^'tate. (^Pazaand 
Smith, //.) Har Partab Singh v Raghuraj 
KUAR. 149 I.O. 683 = 6 R.O. 598 = A.I R. 1933 
Oudh 560. 

Afaintt nance — Widow — Illness — No ground for 

increased tale. 

Sick persons like healthy persons must live in accord- 
ance with their means. Hence merely because a widow 


entitled to maintenance out of joint family funds is sick, 
.she is not entitled to a disproportionate payment out of 
such funds and such sickness should not be a ground for 
increasing maintenance. {Aston, A.J.C.) MaTUBAI 
RAMJI V. JERAM Ramji. 147 10. 256 = 6 R.S. 137 = 
A.IR. 1933 Sind 292. 

Maintenance — Widow — Joint family troperiy 

dissipated by widow prior to suit — Claim for main- 
tenancy . 

Where a Hindu widow suing for maintenance is prov- 
ed to be in possession of joint family property when she 
files the suit, it is the duty of the Court to compel her 
j to satisfy her demand, so far as it can be satisfied first 
out of the property in her hands, before she can come 
upon the lest of it in the hands of the other members of 
the joint family. The same principle is applicable where 
she ought to have in her hands joint family property, 
w'hich however is not available at the date of suit, 
having been dissipated by her on purposes not binding 
on the joint family. Where such property would have 
been sufficient to pi ovule her with maintenance at the 
inte decreed, .she had no cause of action to sue for main- 
tenance. {Wallace and Stone y JJf) SRINIVASA 
Aiyar V. AmmaNi Ammal. l.R. 1931 Mad. 869 = 
134 I.C. 981 = 34 L.W. 489 = A.I.R. 1931 Mad. 668 = 
61 M.L J. 381. 

Maintenance — Widoav — Joint family property — 

Possession of portion of — Right of decree-holder against 
joint family. 

I A Hindu widow has a right to hold a portion of the 
joint family estate of which .she is in possession in lieu 
I of maintenance as long as she is entitled to maintenance. 
On her death or if she ceases to be entitled to mainten- 
ance as a Hindu widow, the right to hold the estate 
would terminate. Subject to her right to hold the estate, 
it is open to a person who has obtained a simple money 
decree against the members of the joint family to bring 
the propel ty to sale. {Mnkerji and Sennet, //.) RAM 
Kunwar AMAK Nath, 54 All. 472-I.R. 1932 
All 393=138 I.C. 363=1932 A.L.J. 267 = A.I.R. 
1932 All. 361. 

Maintenance — IVidow — Liability of family pro- 
perty for. 

Unless there is a charge, the family property is in no 
way liable for widow’s maintenance. In fact without a 
chaige, the widow’s right is one of an indefinite character 
which is enforceable only like any other liability. {Addi- 
son and Agha Ilatdar, JJ ) Mt. CHAMPA v. OFFI- 
CIAL reckivh:r, Karachi. 15 Lah 9^ 149 1 C. 693 
= 6 RL. 738 = 36 PL.R 450-A.I.R. 1933 Lah. 901. 

Maintt nance — Widoju — Payment of husbandls 

debts — Distinction between debts of husband and those 
of other coparceners. 

Where the husband of a widow claiming a right of 
residence or maintenance, makes an alienation of his 
property or incurs a debt, his widow is not entitled to 
claim maintenance out of the property transferred or 
attached in execution of a decree, unless such property 
has alieady been charged with her maintenance. Debts 
contracted by a Hindu take precedence over the main- 
tenani'e of hi.s widow as a charge on the estate. There- 
fore a purchaser of property sold to discharge debts of a 
husband has a good title against a widow who seeks to 
charge the estate v\ith her maintenance (unless this has 
been already done) or who claims a right of residence 
therein. The case is however different if the debts are 
these of another coparcener such as a son or brother of 
the widow 's deceased husband. In that case the w’idow' 
would be entitled to enforce her right of residence 
i against property sold to pay off those debts unless it 
I were proved that they had been incurred for family 
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necessity. (^Addison, J.) Jam I AT Rai tj, MT. MaLAN. 
13Lah.41-I.R. 1931 Lah. 734 = 133 I.C. 62 = 33 
P.L R. 311 = A I R. 1931 Lah. 718. 

[Rel. 36 F.L.R. 75 (76).] 

— • " Maintenance — Id-^tdow— Quantum . 

The maintenance of the widow does not depend on 
the sN^eet will of her husband but the Courts in fixing 
maintenance have to consider the circumstances of the 
estate and the wishes of the husband. {A'/iaja /l/idiam- \ 
mad Noor and Dhavle, //.) SaRITRI ThaKUKAIN v. I 
Mrs. F.A. Savi. 12 Pat. 359 = 6 I.R. (Pat.) 17 = 
145 I.C. 1 = 14 Pat.L.T. (Supp ) 1 = A.I.R. 1933 
Pat. 306. 

■■ Matntenance^lVtdoiu — Kate— Circumstance to be 

considered. 

The widow proved that she had no source of income 
and her father and brother were in indif»ent circumstan- 
ces. The family to \\hich the husband belonged was 
shown to be very lich, the members being to be million- 
aires. The lower Court however gi anted maintenance 
to the widow” at Ks. 20 per mensem because the mem- 
bers of the family seldom engaged servants and cooked i 
their own food. 

Held, that the widow should be enabled to live with 
the same degree of comfort and reasonable luxury as 
the other members and that the maintenance should be 
fixed at Rs. 80 per month. 8 Pat. 840, Rel on. {Mukerjt 
and Mitter, J/.) SaJANISUNDAKI DASI v JOGKNDRA- 
CHANDRA Sen. 58 Cal. 745 = I.R. 1931 Cal. 677 = 
133 I.C. 325 = A.I R. 1931 Cal. 591. 

LAffirm. 61 I.A. 29(P.C.).] 

Maintenance — IVidow — Kate fixed by agreement 

— Power of Court to niter. 

Where the income of the family property is con.sider- 
ably reduced subsequent to an agreement executed in 
favour of a Hindu widow fixing her rate of maintenance, 
it is open to the Couit to reduce it in view of the altered 
circumstances of the family. (^Zia nl- Hasan, /.) SheO 
Mangal Singh 7^ Rodhi Kuak, 159 IC. 356^- 
8 R.0. 180 = 1935 O.W.N. 1249 = A.I.R. 1936 Oudh 
60. 

-Maintenance — Widow — Kate of maintenance. 

A widow should be enabled to live as far as may be 
consistently with the position of a widow in something 
like thi same degree of comfort and with che same rea- 
sonable luxury of life as she had in her husband’s life- 
time, and if there is a change in the circumstances of 
family, it must be taken into consideration Frugal 
living cannot be enforced on the widow by the surviving 
coparceners. (Case-law referred.) (Aston, A.J.C.) 
Matubai Ramjit/. Jeram Ramji. 147 IC. 256 = 

6 R.S. 137 = A.I.R. 1933 Sind 292. 

Mat nte nance — Wtd ow — Kate maintenance — Kt - 

d action of — Improvement of widow's financial position. 

There is no basis for the principle that where a widow 
has received a certain rate of maintainance from the 
family but subsequently improved her financial condition 
either by her own efforts or by the generosity of others, 
she is liable to have the allowance reduced. (K rtshnan 
Pandalai, /.) SUNDARI AmMAL v. VeNKATARAMA 
Sastrial. 149 I.C. 266 = 6 R M. 617 = 39 L W. 676 
= A.I.R. 1934 Mad. 314 = 66 M.L.J. 680. 

—Mai nte nance — Widaiv — Residence apart from 

husband's relations — Whether operates as disqualification, 

A Hindu widow is not bound to reside with the rela- 
tions of her husband, nor have the relations any right 
to compel her to live w ith them and she does not forfeit 
her right to property or maintenance merely on account 
of her going and residing with her family, or leaving I 
her husband’s residence, from any other cause than I 


HINDU LAW — Maintenance. 

; unchaste or improper purpose. The rule draws no dis- 
linction between self-acquired property and the ances- 
tral property, and the investigation of the surliLiency of 
reasons that lead the vNidow to remove hetbelf are not 
material for the decision of the question of her title to 
maintenance. (Kaza and Smith, //.) Har Partab 
Singh?'. Raghukaj Kgar. 149 I.C. 683=6 R O 
598 = A.I.R 1933 Oudh 560. 

M aintenance — Widow- — Residence apart front 
husband's relatives— Whether operates as disquahfiia- 
tton. 

A Hindu widow is not bound to reside with the rela- 
tives of her husband. She does not forfeit her right to 
maintenance merely on account of her going and resid- 
ing with her family or leaving her husband’s residence 
from iiny other cause than unchaste or improper purpo- 
ses. 8 Pat. 840, Appl. (Mukerii and Muter, J/.) 
S.AJANISUNDAKI DaISI V. JOGKN DR ACH AN ORA SEN 
68 Cal. 746 = 1 R. 1931 Cal. 677 = 133 I.C. 326 = 
AIR 1931 Cal. 591. 

[Affirm. 61 I.A. 29 (P.C.).] 

Maintenance — Widow — Right as against divided 

members o( family not taking husband's property. 

Where the widow of a coparcener sues for mainte- 
nance after there has been a partition, she cannot 
enforce her light against any of the surviving coparce- 
ners except those who have taken her husband’s share. 
If her right to relief against the family property is limit- 
ed to the value of her husband’s share and that sh.ire has 
; already been defined and separated, it would be idle to 
' give her relief against any of the copaiceners other than 
those who have succeeded to that share and no other 
1 share is liable. 27 M. 45 and 35 M. 147, Kef. (Waller 
and Jackson, //.) NaRASIMHAN v. VenKaTASUB- 
BAMMA. 65 Mad. 762 = I.R. 1932 Mad 438 = 137 
I.C. 749=1932 M.W.N. 286- 36 L.W. 613 = A.I.R. 
1932 Mad. 361 = 62 M L.J. 433 

Maintenance — Widow — Right based on contract 

— Notification. 

Where a widow is able to establish that her right to 
maintenance rests on a valid and binding contiact and 
I not merely on her status as a Hindu widow, the Couit.s 
will give effect to the intentions of the parties in accord- 
ance with the terms of the contract. The amount 
agreed on cannot be varied in such a case merely 
! because the circumstances have changed. ''Hie Court 
! may, however, in all appropriate cases grant equitable 
lelief to the parly undertaking the obligation. (.4ston, 
AJC.) JASODABAI 77. DHARAMDA.S'I HAWEKDA.S. 26 

' SindLR. 184=142 I.C. 271 = I.R. 1933 Sind 86= 

I A I.R. 1932 Sind 186. 

; Maintenance — Widow — Right of — Enforceabi- 

lity against bona fide transferee of property. 

The geneial right of a Hindu widow for maintenance 
out of the joint family piopeity which has not ripened 
I into a chaige on any specific propeity cannot avail as 
I against a bona fide transferee fer value, unless the tians- 
i feree takes with notice of an intention on the part of the 
i transferor to defeat the claims of the maintenance 
holder, as provided by S. 39 of the T. P. Art, as it stood 
before the amendment of 1929. (V aradachariar and 
Burn, yy.) KaVKRI AMMAL V, SUBBA A YYAR. 152 
IC. 709 = 7RM. 271 = 1934 M.W.N. 1311 = 40 L. 
I W. 678- AIR. 1934 Mad. 734. 

I Maintenance — Widow — Rights of — If can alie- 

nate corpus. 

There is no rule of Hindu Law’ which requires that a 
widow should be content with a bare or what is termed 
“starving” maintenance; on the contrary, she has a right 
to alienate the corpus, if without doing so she cannot 
maintain herself properly, by which is meant live in 
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decent comfort. A.I R. 1926 Mad. 1122 and 464, Ref. 
(yenkatasubba Rao. J.) VeNKATACHALA PADAYACHI 
r\ VELAYUDHA PADAYACHI 161 I.O. 103(2; = 8 R.M. 
776 = 1936 M.W.N. 871-A.I.R. 1936 Mad. 701. 

Maintenance — Widow — Right of— Notice to bona 

fide purchaser must be of charge actually created — T .P. 
Act {m2), S, 39. 

In Older to affect a bona fide purchaser for value of 
family property with notice, he must have notice not 
merely of the existence of a right of maintenance; which 
term includes the right of residence also, but of the 
existence of a charge actually created and binding on the 
estate. Where therefore a purchaser of an ancestral 
house belonging to the joint Hindu family is a bona fide \ 
transferee for value and there is an absence of any 
charge created and binding on the estate, the transferee 
would not be affected with notice; his right w’ould be 
paramount to that of the widow. A.I.R. 1932 Sind 162, 
Foil. (Aston, AJC.) TaYABALI MANUAVIWALA V, 
Lilabai. 27 S Jj.R. 289 = 149 I.C. 617 = 6 R.S. 230 
<=^A.I.R 1934 Bind 14. 

— Maintenance — Widow —Right of residence. 

An order for maintenance may be made which is ex- 
clusive or inclusive of a pro\ision for the widow’s sepa- 
rate residence. Where a widow is permitted by the 
Court to occupy rooms in her late husband’s dwelling- 
house, the maintenance awarded will not include a pro- 
vision for her room rent. In such a case ejectment from 
the family dwelling-house will give her a cause of action 
for asking the Court to supplement her maintenance by 
an order for residence in the family dwelling house. 
(Case-law referred.) (Aston, A./.C.) MATUBAI RaMJI 
7/. Jekam Kamji. 147 I.O. 256 = 6 R.S. 137 = A.I.R. 
1933 Sind 292. 

Maintenance — Widow — Right of — Subject to 

payment of husband’s debt. See IIiNDU Law — DEBTS 
—IlUSnAND. A.LB. 1931 Lah, 718. 

——Mat ntenance — Widow — Right to — Nature of — 
Liability of husband and of hts estate under Mttak- 
shara, 

A Hindu widow^’s right of maintenance arises by 
marriage. It is not a matter of contract. It exists 
during the husband’s lifetime and continues after his 
death. It is an obligation attached upon his person and 
remains the same after his death. Though the estate of 
a deceased Hindu governed by the Mitakshara law" may 
be under an obligation for the maintenance of his 
widow, it does not follow that a simple creditor of the 
widow who has paiil her money for maintenance can 
insist on getting possession of and on retaining the 
estate till the amount due to him is paid off. The posi- 
tion of a per'^on advancing money to a widow for her 
maintenance during her lifetime or spending money for 
her funeral expi'iises after her death, is no better than 
that of an unsecured creditor. He has no lien. He can 
only sue the heirs and obtain a decree for the amount 
due to him. (Sulatman, C.J. Harries and Rachhpal 
Singh, //.) Mt Nandrani V Krishna Sahai. 
57 All. 997 = 156 I.O. 23 = 7 R.A. 1043 = 1935 A L.J 
715 = 1935 A.W.R. 887= A I R. 1935 All. 698 (F.B.). 

—Maintenance — Widow — Suit against her hns- 

band's brother — Jointness of family denied — Will by 
deceased father in-law set up — Interim maintenance — 
Application for. 

In a suit by a widow against her husband’s brother 
for maintenance, the defendant contended that the 
family was not joint and that the father in-law’ (of 
plaintiff) having left a will, he was under no legal 
obligation to maintain the plaintiff. Pending suit, an 
application w’as fijed under S. l5J, C. P. Code, for 
interim maintenance. 
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Held, that having regard to the conflict of decisions 
on the question of the widow’s right to maintenance 
where a will has been left by ihe father-in-law, she cou/d 
not be allowed interim maintenance at a rate greater 
than that allowed in the will. (Aston, A.JC.) DevaL- 
BAi V. Dewandas Hhamblomal. I.R. 1933 Sind 
172 = 144 I.C. 65=A.I.R. 1933 Sind 351. 

Maintenance — Widow — Suit to recover arrears — 

Interest whether can be awarded. 

A Hindu widow recovering arrears of maintenance is 
not entitled to interest thereon. To such a case the 
Interest Act does not apply. The Court can however 
award interest on the amount decreed from the date of 
suit till realisation. (Wort and Kulwant Sahay, JJ.) 
BAHURIA SARASWATI KUEK V. Bahuria Sheo- 
rataN KUER. 12 Pat. 869 = 149 I.C. 738 = 6 R. P. 
637=16 Pat.L.T. 372= A.I.R. 1934 Pat. 99. 

- — ^Maintenance — Widow — Unchastity — Claim 

under agreement. 

Under Hindu Law unchastity disentitles a widow from 
recovering maintenance, and this is so even where such 
maintenance has been commuted for a lump sum by an 
agreement and it was payable in instalments and she 
claims the past the instalment due under the agreement. 
7 Bom. 84; 9 Bom. 108; 17 Mad. 392; 15 A. 382; l7 C. 
674; 19 Mad. 6, Rel. on; 34 Bom. 278; 39 Mad. 658; 26 
A 321, Dist. (Madguvkar, /.) KiSaNJI v. LakshmI. 
136 I.C. 477 = I R. 1932 Bom. 93 = 33 Bom.L.R. 510 
= A.I.R. 1931 Bom. 286. 

Maintenance — Widow — Unchastity — Claim 

under agreement , 

The contention that a Hindu widow cannot recover 
maintenance under the Hindu Law if she is unchaste 
does not hold good where the widow sues under a 
specific agreement and not in her capacity as a widow. 
(Patkar and Broomfield, jjf) ShIVLAL 7'. BaI 
SanKLI. IR. 1931 Bom. 3321=132 I.C. 444 = 33 
Bom.LR. 490 = A.IR. 1931 Bom. 297. 

Maintenance — Widow — Unchastity — Grant of 

special estate in heu of maintenance — No divestment 
owing to subsequent unchastity. 

The right to maintenance of a Hindu widow belong- 
ing to a joint family is conditional upon continued chas- 
tity. This right is not affected by the fact that the 
widow has obtained a decree declaring her right to 
maintenance or that there has been an agreement 
between the widow and the male coparceners to pay 
her a certain amount by way of maintenance. 

Held, how’ever on the facts, that the estate conferred 
on the widow was one of a special nature and was not 
liable to divestment upon the ground of subsequent un- 
chastity because the instrument creating the right did 
not provide for that contingency. The lule that by sub- 
sequent unchastity a Hinilu widow forfeits her right to 
maintenance applies even where that right is secured to 
her by an agreement in writing. (Sen and Allen, //.) 
Anandi V. LAKSHMI Chand. 143 I C. 816=1932 
A.L.J. 208=I.R. 1933A11. 335 = A.I.R. 1933 All. 
130. 

Maintenance — Widenv — Unchastity — Unchaste 

widozv subsequently reforming herself — Starving main- 
tenance. 

A Hindu widow who becomes unchaste but subse- 
quently refoims herself is entitled to what is called 
starving allow"ance from the persons who are in posses- 
sion of the estate which was jointly held by them and 
the deceased husband of the widow, An amount of 
Rs. l5 was allowed as bare maintenance where 
estate was yearly paying Rs. 3,500 as land revenue. 
(^Niamatullah and Rachhpal Singh, JJ.) RAM KUMAR 
DUBE V, MT BhagWANTA. 66 All. 392=6 R.A. 
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760=148 I.O. 625»*1934 A.L.J. 120 = A.I.B. 1934 j The widowed daughter-in-law is entitled to mainten- 
73^ * I ance out of the ancestral property and also the self- 

; acquired property of the father-in-law inherited by his 
—*Matnteftaftce~-lVi(iow — UncJiastity — Widow rc’ heirs but not out of the self-acquired property of the 
ceiving income of estate by agreement — If forfeits it by ; father* in law disposed of by him by way of gift. (Patkar 
subsequent unchast tty* \ and Murphy^ J J f) llHAGIRATHIBAI v. DWARKABAI. 

It is true that the right of a Hindu widow to main- I.R. 1933 Bom. 293 = 144 I.O. 4=35 B0ni.L.B. 44 = 
tenance is conditional upon her leading a life of chastity A.I.B. 1933 Bom. 136. 

and she loses that right if she becomes unchaste. But Maintenance — Widowed daughterdn law — Right 

the right to leceive maintenance is very different from a against her husband's brothers— Nature of. 
vested estate in property. Under the Hindu Law, a J Under the Hindu Law the father in-law has a moral 

widow having inherited a widow’s estate is not liable to j obligation to maintain the widow of his deceased son, 

forfeit it by reason of her subsequent unchastity. Where, | obligation, when transmitted to his sons on his 

therefore, a widow was given an income of an estate | become, in their persons, a legal liability, the 

for hei lifetime specially created for her by the tw'O measure of which is restricted to the amount of the 

brothers and the agreement between them wa.s embo- ; estate to which they have succeeded from their father, 

died in a document and there was no provision in the (^£ard Macmillan f) KAJANI KaNTA PaL v. SaJANI 
document, making chastity a condition of the enjoyment | SuNDARi DaSSVA. 61 1.A. 29 = 61 Cal. 221 ^36 P. 


by her of the estate bestowed upon her, 

Held^ that she did not forfeit it by reason of her sub- ! 
sequent unchastity. [.Sir Shadt Lalf) I.«AKIIMI CHAND ; 

2/. MT. ANANDI. 62 LA. 250 = 67 All. 672 = 42 L.W. : 
461 = 1935 Q.W.N. 984=167 I.C. 869 = 8 B.P.O. 60 ' 
=37 Bom.L.B. 849 = 1936 A.L.J. 1163 = 1936 M. W. j 
N. 1132=1936 A.W.B. 1061 = 1936 B.D. 994 = 39 0. | 
W.N. 1223 = A.I.B. 1935 P.O. 180 = 69 M.L.J. 380 
cp.o.). 

Widowed daughter-in-law. 


L.B. 303 = 1934 M.W.N. 172 = 6 B.P.O. 64= 147 I.C. 
438 = 39 L.W. 177 = 1934 A. LJ. 166 = 36 Bom.L.B. 
230 = 69 O.L.J. 53=3 A.W.B. 109 = 11 O.W.N. 128 
=38C.W.N. 262 =A.LB. 1934 P.O. 29 = 66 M.L.J. 
148 (P.C.). 

• M aintenance— Widowed daughter-tndaw — Sel f- 

acquired property of father-in-law bequeathed to hiv 
wife. 

The theory of a moral obligation on the part of a 
father-in-law to maintain out of his self-acquired pro- 


Mai ntenance — PVtdowed daughter-in-law — 

Grounds for granting arrears — Non payment coupled 
with refusal. 

Non-payment of maintenance, coupled with the 
refusal of the right to maintenance, is sufficient to i 
justify the award of arrears of maintenance. Where in 
a suit by daughter in-law, against persons succeeding to 
the property of her father in-law, for arrears of main- 
tenance and future maintenance, the defendants admit- 
ted the right of the plaintiff, but offered only Rs. 10 
per mensem as maintenance and considering the status 
of the family, the amount was wholly inadequate and 
unreasonable and the plaintiff originally contended that 
she was entitled to the whole property, i 

Neldt that the offer was as good as refusal of the j 
right of maintenance and the plaintiff w’as entitled to 
arrears of maintenance for 12 years and was not de- 
barred from claiming them merely because she originally 
contended that she was entitled to the whole property. 
24 Mad. 147 (P.C.), Rel. on. {^Harrison and Daltp 

Singh, //.) Ram Labhaya v. Mt. Nihal Uevi. 

131 1.C. 361= A.I.B. 1931 Lah. 127. 

• M aintenance — Widowed daughter in-law 
Liability of the father- in-lazv, his heirs and devisees 
under hts toil I — Nature of, 

A father-in-law who is not possessed of ancestral pro- 
perty is not legally bound to maintain his widowed i 
daughter-in-law. She has no claim against his self- j 
acquired property. But the father-in-law is under a 
pious or moral obligation to maintain his widowed I 
daughter-in-law, which ripens into a legal and binding 
obligation on the heirs, who inherit the property of the i 
father-in-law. This legal obligation is as much binding ; 
on the sons and heirs as on the devisees under a will | 
executed by the father-in-law. 25 Bom. 263, Not Foil.; 
11 All, 194 (F.B.), Foil. {.Staples, A,J.C.) MT. LaX- 
MIBAI V. SaMBHA, 27 Nftg.L B. 347 = I.B. 1932 
Nag. 22=1361.0. 230=A.I.B. 1932 Nag. 11. 

[B. 144 I.C. 65 (s).] 

■■ ■ Maintenance — Widowed daughter in-law — Right 

against assets of father-in-lazv. 


I perty the widow of his predeceased son ripening into a 
i legal obligation when that property is inherited by his 
I heirs has no application when the self-acquired property 
' of the father-in law i.s bequeathed by will to his own 
widow. {Middleton, J.C. and Saaduddin, A./.C.) 
Mt. Babo 2 ^ Mt. Bold. IB. 1933 Pesh. 27 = 143 
I.C. 667 = A.I.B. 1933 Pesh. 61. 

I Wife. 

I —Maintenance — Wife— Agreement between husband 
and wife — Enforceability. 

I An agreement by which the husband bound himself 
I to pay monthly maintenance to his wife, at any rate 
! where both parties thought she had a possible claim to 
maintenance, is legal and enforceable and not contrary 
to public policy. 28 Cal. 751, Dist. {Macnair, J.C.) 
Mr. INDIRA BAI z/. MAKARAND. 27 N.L.E. 281 = 

I 136 I.O. 406 =I.B. 1932 Nag. 6 = A.IB. 1931 Nag. 

1 197. 

1 Maintenance — Wife — Amount of maintenance. 

1 The amount of maintenance allowable to a wife 
' depends upon a number of circumstances, the amount of 
free estate, the past life of the married parties, their 
social status and standard of expenditure. Main- 
tanance of wife fixed at Ks. 15 pei mensem. { Kri- 
shnan Pandalai rnd Sundaram Chetty, //.) SOBHA- 
NADRAMMA V. VARAHALAK.SHM1 NARASIMHASWAMI. 

67 Mad. 1003 = 7 B.M. 48 (2) = 160 I.O. 797 = 1934 
M W.N. 273 = 39 L.W 667= A.I.B. 1934 Mad. 401 = 
67 M.L. J. 712. 

Maintenance-'Wi fe — Arrears of maintenance — 

Demand if necessary. 

The claim to maintenance is a legal right; a demand 
and refusal is not necessary to create the right. The 
only legal answer to such a claim is either abandonment 
! or waiver. The discretion of the Court is generally 
exercised in adjusting the rate at which the arrears have 
been awarded or by limiting the period by reference to 
the doctrine of implied abandonment. Where the wife 
lived with her father, who was in affluent circumstances 
and did not claim maintenance from her husband for 
\ quite a long time and the husband had no property, 


Q.<»D.— II--47 
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HINUXT LAW— Maintenance. 

Held^ that it was a proper case to award arrears 
from the date of demand. i^Krtshnan Pandalat and 
Sundaram Chetty^ //•) SOBHANADRAMMA V, 
Vakahalahshimi Nakasimhaswami. 67 Mad. 
1003 = 7 R.M. 48 (2)-160 I.O. 797 = 1934 M.W N. 
273 = 39 L.W. 667 = A.I.E. 1934 Mad. 401 = 67 M.L. 
J. 712. 

Mamtenancf^Wife — Children — Rights of credit 

tor — Rfionty, 

The debts contracted by a Hindu governed by the 
Mitakshara take precedence over the right of maintain- 
ance of his wife or minor children. {Teh Chand and 
Monroe, JJ.) Jawahar Singh Parduman 
Singh. 14 Lab. 399 = 1.R. 1933 Lab 119=141 
1.0. 424 = 34 P.L.R. 291-A.I.R. 1933 Lab. 116. 

Maintenance— Wife — Determination of amount 

— Husband marrying another lotfe, tf ground for 
shoiotng indulgence to him. 

Wheiea husband has deliberately forsaken his young 
wife and she files a suit for maintenance, the fact that 
the husband has married another wife is no giound for 
showing any indulgence to him in determining the 
amount of maintenance; 

Held, that maintenance of Hs. 30 per month ordered 
to be paid to wife by husband who was a teacher earning 
Rs. lOO was not excessive but proper. {Tek Chand and 
Abdul Rashid, JJ.) MT. LaJWANTI v. BAKHSHI 
Ram. A.I.R. 1936 Lab. 110. 

Maintenance — IVtfe — Gift by husband — Binding 

nature on creditors of husband. 

The right of maintenance of the wife is not a charge 
on the husband's estate. She has in fact merely a claim 
against the estate which does not ripen into a charge 
until the maintenance is fixed and made a charge upon 
the whole or any portion of the estate by a decree or 
agreement. Where property is transferied with the 
intention of defeating her right of maintenance, then 
her rights against the property in the hands of the trans- 
feree will be regulated by the provisions of S. 39, 
T. P. Act. Where a Hindu husband who w'as 
on cordial terms with his wife made a gift of his pro- 
perty to his wife in older to provide for her maintenance, 
held, that the wife could not be legarded as a creditor, 
and that the transfer in her favour could not take 
effect as against the claims of the husband’s creditois. 
(Hasan, C.J. and Btsheshwar Nath, /.) BRIJ RaJ 
Kuer 7^ Ram Dayal. 7 Luck. 411 = IR. 1932 
Oudh 17=136 I.C. 369=8 O.W.N. 1291 = A.I.R. 
1932 Oudb 40. 

——Maintenance — IVi fe — Mt nor Children — IVidow 
— Rights of — If dependent on the existence of joint 
property. 

Kven wheie a joint family has no property but what 
has been self-acquiied, the maintenance of aged parents, 
wife and minor ctvildren is impel ative. The legal obli- 
gation of a Hindu tej maintain his wife and children is 
the same as that pf a non-Hindu. He is bound to 
maintain them out of his own propeity and income. In 
the case of other dependants, there is no legal obligation 
to maintain them at all, in the case of a non-Hindu or a 
separated Hindu; but in the case of an undivided 
Hindu family, a member is entitled to be maintained 
to the extent of his oi her interest in the joint income, a 
widow being entitled to not more than what her deceas- 
ed husband could have claimed. (Courtney-Terrell , 
C.J. and Agarivala, J.) COMMISSIONER OF INCOME* 
TAX 13 ANDO. V. MaHARANI LaKSHMIBATI SaHEBA 

14 Pat 313 = 1541.0. 866=7 R.P. 497- 16 Pat.L T. 
171=A.I.R. 19S6Pat. 8. 

■■■ ■■' ^ MfitntLHance^Wife^ Nature of right. 


HINDU LAW— Maintenance. 

The right which a Hindu wife has for maintenance 
and residence during her husband’s life, is a matter 
of persenal obligation, independent of the possession by 
the husband of any property ancestral or self-acquired, 
(Shadt Lai, C.J. and Rangi, Lai, /.) MT. LaCHHMI 
V. MOHAN Lal 152 I C. 123 = 7 R.L. 246 (1) = 36 P. 
L.R. 75 = A.I.R. 1934 Lab. 444 (1). 

Maintenance — Wife — Right against husband — 

Nature of — If merely personal — Distinction between 
rights of wife and widow. Sec C. P. CODE, S. It (d). 
42 L.W. 647 = A.I.R. 1936 Mad. 1043. 

Alaintenanct — Wtfi — Right to separate matnten 

ance — Husbaad taking second Tvife — If a ground. 

The mere fact that the husband mairies a second 
wife is not a sufficient reason under the Hindu Law for 
the wife to depart from the husband’s house and claim 
separate maintenance. (Tek Chand and Abdul Rashid, 
JJ.) Ude Singh v. Mst. Daulat Kadr. 16 Lab. 
892 = 158 10 223 = 8 R.L. 193 = 37P.L.R. 864 = A.I. 
R. 1935 Lab. 386. 

Maintenance— Wife — Separate living as bar. 

Where a wife leaves hei husband’s house without his 
I^rmission but subsequently comes back and offers to 
live with him his refusal to do so entities her to demand 
separate maintenance from him. (Krtshnan Pandalat 
and Sundaram Chetty, JJ.) SobhaNaDRAMMA v. 
Varahalakshmi Nakasimhaswami. 67 Mad. 
1003 = 7 R.M. 48 r2) = 150 I.C. 797=1934 M.W.N. 
273 = 39 L.W. 667 = A.I.R. 1934 Mad. 401 = 67 M. 
L.J. 712. 

Maintenance — Wife — Suit for — Delay in filing 

suit — If fatal. 

Mere delay the part of a Hindu wife in bringing a suit 
for maintenance against her husband does not justify its 
dismissal. (Tek Chand and Abdul Rashid, JJ.) Ude 
Singh v. Mst. Daulat Kaur. 16 Lab. 892=168 1. 
C. 223 = 8 B.L. 193 = 37 P.L.R. 864 = A.I.R. 1935 
Lab. 386. 

'•'—Maintenance — Wife — Unchastity — Effect of — 
Revival of right to maintenance on cessation of unc has- 
tily. 

The claim of a wife for maintenance is a recurring 
right w'hich may be in abeyance during her unchastity 
and may revive on the cessation of this disqualification. 
39 Mad. 6SS and A.I.R. 1924 Cal. 364, Rel. on. (Jai 
Lal and Abdul Rashid, J J.) Mt. SHIBBI v. JODH 
Singh. 14 Lab 769 = 148 1.0.479 = 6 R.L. 667= 
34 P.L.R. 1082 = A.I.R 1933 Lab. 747. 

Maintenance — Wife — Voluntarily living apart 

from husband. 

Where theie is no evidence that the wife was forced 
to live aw ay from her husband the Court, cannot award 
maintenance to a wife voluntarily living apart. (Wort 
nnd Kulwant Sahay, JJ.) Bahuria Saraswati 
Kuer v. Bahuria Sheoratan Kuer. 12 Pat. 869 
= 149 I.C. 738 = 6 R.P. 637=16 Pat.L.T. 372= A.I. 
R. 1934 Pat. 99. 

Maintenance — Wife— Wife's claim to separate 

maintt nance— Desertion by husband— Physical violence 
by husband if to be proved — Delay — Effect of. 

A wife who has been abandoned and deserted by her 
husband is entitled to claim separate maintenance under 
the Hindu Law ; it is not necessary to prove cruelty or 
lepeated physicial violence to sustain the claim. Nor 
does mere dalay in bringing a suit for maintenance 
justify its dismissal. (Tek Chand and Abdul Rashid, 
JJ.) Ude Singh v. Mst. Daulat Kaur. 16 Lab. 
892 = 158 1.0. 223 = 8 R.L. 193 = 37P.LR 864=A.I. 
B. 1935 Lab. 386. 



741 


CIVIL, CRIMINAL AND REVENUE. 


742 


HINDU LAW— Manager. 

Manager. 

See Hindu LAW. 

(1) Dkbis. 

(2) Joint Family. 

(3) Partition. 

Marriage. 

See also IIiNDU I.AW— RE-MARRIAGE. 

— — "Marriage — Brother's right to arrange for sister's 
marriage. Sec PfNAL CODE, S. 366. 1935 A.Cr.O. 

200=1935 A.W.R. 939 = A.I.R. 1935 All. 920. 

■■i..... 'Marriage — Expense^ — Maternal unde effecting 
marriage of niece — Et^ht to recoup expenses from 
father s estate. 

Where the paternal relatives refused to incur the 
expenses for the marriage of the girl and thereupon the 
maternal uncle who was also the legally appointed 
guardian effected the marriage dona fuie^ heltf that he | 
was entitled to recoup himself from the estate of the 
girl’s father in the hands of the collaterals of the father. 
iDalip Singh, J.) KHAN CHAND v. RauSHAN DaS. 
I.R. 1932 Lah. 174= 136 1.O. 782-32 P.L.R. 886= 
A.I.R. 1932 Lah. 129. 

Ma rt t age — Expenses — Sister's marriage — U abi- 
lity for expenses. 

Though the duty of giving the sister in marriage 
devolves upon the brother in the absence of the father 
and paternal gran dfather, its expenses are chargeable 
only upon the paternal estate in his hands ; they do not 
extend to his other properties. (Texts discussed and case 
law considered.) (Bose, 0,A.J.C,') FULSING 
Ganesh Prasad. I.R. 1931 Nag. 118 = 133 I.O. 
390 = 14N.L.J. 84 = A.I.R. 1931 Nag. 147. 

Marriage-^FsLCtnm vsLlei—Afother bringing about 

marriage— Consent of legal guardian not obtained. 

Where a Hindu marriage has been brought about 
without force or fraud and has been celebrated in due 
form according to the customary rituals the same cannot 
be annulled on the ground that the mother performing 
the marriage had not obtained the consent of the girl’s 
uncles, who had been appointed guardian under the law. 
To such a case the application of the doctrine of factum 
vaUt is an absolute and not a discretionary rule of law. 
Conditions for applicability of doctrine of factum valet 
laid down. (Texts and case-law reviewed.) (^Boys and 
Sen,//.) Ram Harakh Jagar Nath. 53 All. 
816 = I.R. 1931 All. 609 = 133 1.0. 289 = 1931 A.L.J. I 
816=A.LR. 1932 A11.6. I 


'Marriage — Form of—Asura form — Essentials 

of— Present of jewel to bride by bridegroom's father at 
betrothal — Effect of. 

According to the custom prevailing in a community a 
jewel was presented by the bridegroom’s father and 
placed on the bride’s neck at the time of the betrothal 
ceremony. The form or value of the said jewel was 
never the subject of a bargain but left to the pleasure of 
the bridegroom’s father. 

Held, that the present could in on sense be regarded 
as “bride price” or ‘ parisam", and the marriage was 
therefore in an approved form and not in Asura form. 
The distinctive feature of the Asura form of marriage, 
according to the texts of Manu as well as the decided , 
cases, is the giving of money or money’s worth to the 
bride’s father for his benefit or as consideration for his 
giving the girl in marriage. {Varadachariar and 
Burn. //.) KAILASANATHA MUDALIAR V. Para- 
SAKTHI Vadivanni. 68 Mad. 488 = 1936 M.W.N. 
249 = 169 I.O. 846 = 8 R.M. 667 = 41 L.W. 336 = A.I. 
B. 1935 Mad. 740 = 69 M.L.J. 142. 

Marriage — Gotra — Meaning of— Term as 

applied to Bra '\mins and Kshatriyas, 


HINDU LAW-Marrlage, 

The gotras of the Brahmins are defined as being the 
various branches decjcended from the different Rishis. 
There is, therefoie, in theory at any rate, a blood con- 
nection between such descendants. Amongst Kshatriyas 
and Vaishyas, on the other hand, the gotra was that of 
the family puiohit and theie is. therefore, no link of 
blood between such disciples and the idea of the gotra 
amongst these two latter castes is that of congregations 
as opposed to families. {^Harrison and Dali p Singh, 
//,) Sri Krlshenz/. Sham Sundar. I R. 1933 
Lah. 181 = 1421.0. 211-34 P.L.R. 207 = A.I.R. 1933 
Lah. 686. 

Marriage — K arao mai nage, 

Karao marriages can be made only with caste women 
and not with non-caste women. (Muherjt and Bennet, 
//,) Balraj Singh v, Jai Karan Singh. I.R. 
1931 All. 744 = 133 I 0. 792-A.I.R. 1931 All. 407. 
Marriage — Presumption. 

There is an established presumption that marriages 
are perfoimecl, especially in the case of respectable 
Hindus, in the Brahma foim. {tifort and Dhatle, //.) 
Kamla Prasad Murli Manohar. 13 Pat 660 = 
152 I.C. 446 = 7 R.P. 190 = 16 Pat.L.T. 716=^-A.I.R. 
1934 Pat. 398. 

Mart tage — P rope tty in name of wife — Presump- 
tion of benamt. 

The mere fact of marriage raises no presumption with 
regard to any property standing in the name of a wife 
that the beneficial interest must be in her husband. 
Before any such presumption can ari.se there must be 
some evidence adduced to indicate that the property did 
not really belong to the wife, but in fact to the husband 
though standing in the name of the wdfe. {/Costello, /C) 
SHIB KUMARI DaSSI V, SUBUDHI TaTWANI. 1401. 
0. 678 = I.B. 1933 Cal. 24=A.I.B. 1932 Cal 829. 

Marriage — Re-marriage — Low class women- - 

Ceremonies. 

For re-marriages of women among low class people 
very little ceremony, if any, is apparently required. The 
giving of the woman to the future husband, his taking 
and living with her as his wife after feasting some of 
the biradri appears to be ample ceremony to effect a 
marriage. {Young, /.) MahOMED Jan Khan z/. MT. 
Sundar. 163 I.O. 856=7 R.A. 640--A.I.R. 1934 
All. 884. 

Marriage — Restitution of cotifttgal rights— 

Suit for, by husband— Defence-^ Actual cruelty need not 
be established- Fraud m getting himself married— 
Effect of, . , . . 

Suits for restitution of conjugal rights are not coii’ 
templated by Hindu Law pioper. Such suits have been 
allowed on the analogy of similar suits in England which 
were dealt with originally in ecclesiastical jurisdiction. 
There i.s no stringent rule that in every case, unless 
actual cruelty is established, the husband is entitled to a 
decree for restitution of conjugal rights. Whether he is 
so entitled or not must be decided after a con.sideration 
of all the circumstances of the case. What is sought in 
such a suit is an equitable relief and equitable consider- 
ations cannot be ignored w^hen they are in favour of the 
Hindu wife. I'he equitable relief sought in a suit for 
restitution of conjugal rights is not to be granted to a 
person who has himself been guilty of fraud and has 
acquired his right to apply for it by means of such 
fraud. Where in a suit for restitution of conjugal 
rights by a husband againt his wife it was found that the 
marriage itself was brought about by a fiaudulent mis- 
representation by the husband that he w'as a bachelor,^ 

Held, that the husband was not entitled to the relief 
sought for by him. {Pandrang Rao, /.) RUKMANI 
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HINDU LAW-Marrlage, 

Ammal 2/. T. k. S. Chari. 167 1.0. 968«8E.M. 
183-1935 M.W.N. 869 = 42 L.W. 702=A.I.E. 1936 
Mad. 616=69 M.L.«r.210. 

Marriage — Restitution of conjugal rights — Suit 

hy husband — Defences open — Cruelty — Proof of repeated 
violence — I f necessary — Desertion by husband — Effect of. 

One of the grounds on which a suit by a Hindu 
husband for restitution of conjugal rights can be success- 
fully resisted by the wife is desertion of the latter by the 
former for a long period and continued disregard of 
his marital obligations towards her. It is not necessary 
for the wife to prove continued and repeated physical 
cruelty to successfully resist the suit. The Court in 
each case will consider, the entire conduct of the parties, 
and if it finds that the husband has been guilty of con- 
tinued neglect and desertion of his wife, and that the 
suit has been institued mala fide^ it w’ill dismiss his 
suit. {fPek Chand and Abdul Rashid, JJ.) Uot: 
Singh 2 /. MST. Daulat Kaur. 16 Lah. 892 = 158 
10. 223 = 8 E.L. 193 = 37 P.L.E. 864 = A.I.E. 1935 
Lah. 386. 

Marriage — Validity of — Adi-Dravida woman 

marrying sndra. 

Where an Adi-Dravida w’oman who was mariied 
to a Hindu of the Sudra caste, applied under S. 488, 
Cr. P. Code, for maintenance on behalf of herself and 
her child. 

fields that the marriage was valid under the Hindu 
Law and the wife w’ould be entitled to maintenance, on 
proof of neglect and refusal to maintain on the part of 
the husband. (^Anantakrishna Ayyar, /.) MaNICKAM 
z/. PoongavanaMmal. 6 EM. 565 = 148 1.0.921 = 
39L,W. 439 = 35 Cr.L.J. 862 = 1934 M.W.N. 185 = 
1934 Or .0. 609 = A.1.E. 1934 Mad. 323 » 66 M.L.J. 
643. 

Marriage — Validity of —Hindu convert to 

(Christianity — Marriage with Chiistian — Reconversion 
to Hinduism and marriage with another Hindu. See 
Hindu Law— Conversion. 67 M.L.J. 389. 

•’Marriage — Validity of — Marriage between 

Bahmin male and Sndra ivoman of yMx vaishnava sect. 

A marriage between a Brahmin male and Sudra 
woman, both belonging to the /ah vaishnava sect is valid 
and the children born of such a marriage are legitimate. 
{Suhrawardy and Graham, JJ.) NaLINAKSHA MaJHI 
7'. Kajani Kanto Das. 58 Cal. 1392 = 134 I.C. 1272 
= 64 O.L.J. 61 = 36 0.W,N. 726 = A.I.E. 1931 Cal. 
741. 

Marriage — Validity of — Inter’marnage between 

Arya Santa/ and Brahmo Samni. 

As neither the Arya Sainaj nor Brahmo Samaj observe 
caste, an intermarriage betNveen them is valid. {Atton, 
A.J.C.) Ratanchand Rewachand V. Anandbai. 
6 I.E. (Sind) 41 = 146 1,0. 777= A.I.E. 1933 Sind 
63. 

— •Marriage — V altdity of — Marriage by Hindu 

male with Christian woman in Pin gland — Validity , 
Where a Hindu male marries a Christian woman in 
England in Christian foim, it is a valid Christian 
marriage in spite of the Indian domile of the husband, 
{JCurrie, /.) SAINAPATTI v. SAINaPATI'I. I.B. 1932 
Lah. 214 = 136 1.O. 262 = 33 P.L.E. 339 = 1932 Or 0. 
96 - A.I.E. 1932 Lah. 116. 

Marriage — P'alidity of — Marriage behoeen Raj- 
put male and Sudra female — Punjab. 

According to the ancient Hindu Law’, a marriage be- 
tween a Rajput male and a Sudra female is valid but in 
comparatively recent times such marriages have fallen 
into disuse as they began to be looked upon with dis 
favour but there is no prohibition against them. The 


HINDU LAW-Minorlty. 

tendency of the Courts appears to be to recognize such 
marriages as valid and this tendency is consistent with 
the ordinary rule that unless clearly proved to the 
contrary the decision should ))e in favour of legality of 
connection between man and woman specially if the 
intention of the parties was to treat it as a marriage. In 
the Punjab generally and in the Kangia and the adjoin- 
ing districts specially the people have retained the old 
Aryan rules and habits more than elsewhere and it is for 
thi.s reason that anuloma marriages between the different 
main castes have been recognized as valid, both by 
custom and according to the personal law of the parties. 
The Kanaits must be treated as a class of Rajputs of 
’ a lower order and even if they be treated as Sudras, 

I being undoubtedly Hindus, a marriage between a Kanait 
j woman and a Rajput male must be held to be valid, 
both by custom and under the Hindu Law. {jai fal, 
J.) SURAIN CHAND Z/. Indar. 151 I.O. 508 = 7 E. 
L 146 = 37 P.L.E. 330 = A.I.E. 1934 Lah. 650. 

'—‘Marriage — V altdity of — Rajputs — Ceremonies 
\ up to sinduram performed. 

j Among Rajputs who are high caste Hindus if all the 
I essential ceremonies are performed up to sinduram the 
marriage is valid. {Maepkerson, J.) MT. jALSi KUAR 
7^ EMPEROR. 6 I.E. (Pat.) 248 = 146 I.C. 298 = 35 
Cr.L J. 20 = 14 Pat.L.T. 438 = 1933 Cr.O 1027 = A.I 
R. 1933 Pat. 471. 

Marriage-— Validity of—Sagotra marriage — 

(Vaish Aggarwals — Custom. 

The custom of sagotra marriages amongst the Walsh 
AggarWr'als is a well-established and recognized custom 
and although it may not be approved by a certain section 
of that community, it carries with it no sort of stigma 
or evil consequences. The issue of such marriages is 
perfectly legitimate and the bond is recognized on all 
sides. (^Harrison and Daltp Singh J J.) Sri Krtshen 
V. Sham Sundar. I.R. 1933 Lah. 181 = 142 10. 
j 211 = 34 P.L.R. 207=A.I.B. 1933 Lah. 585. 

j Marriage — Validity of — Sudras’--Kaiar {or 

; s7vord) marriage — Validity of. 

\ Among Sudras a marriage in the Katar form (in 
which the bride is given to the bridegroom’s sword or 
dagger in place of to the bridegroom) is not a valid 
marriage, in the absence of proof that the ordinary 
ceremonies of a Hindu marriage were performed, and 
the issue of such a connection is not legitimate. {Lord 
i T hankertonj) RAMSARAN SiNGH v. ThaKUR MaHA- 
i BIR Sewak Singh. 61 1.A. 106 = 6 RP.C. 71 = 39 
1 L.W. 198 = 3 A. W.R. 247=110.W,N. 187 = 36 Bom 
i L.R.262 = 38 C.W.N. 611 = 59C.L.J. 341 = 17 NL. 
I J. 31=1934M.W.N. 304 = 147 I.C. 667 = A.I.R. 1934 
I P.C. 74 = 66 M.L.J. 114 (P.C.). 

j Marriage — Validity of— Use of force to bring 

about Marriage — Effect, 

Per Sen, /. {Obiter). — In a country where marriage 
by captuie was recognized, it may be open to question 
whether force by itself vitiates marriage. It may further 
be doubted whether a marriage begun by force but 
solemnized by the performance of Shastraic rituals 
including saptapati could be avoided in a Court of Law. 
{Boys and Sen, JJ.) RAM Harakh?^ JaGaR NatH. 
63 All. 816 =LE. 1931 All. 609 = 133 I.C. 289=1931 
A.L.J. 816 = A.I.E. 1932 All. 6. 

Minority. 

See also HINDU LaW— GUARDIANSHIP, JOINT 
FAMILY AND PARTITION. 

Minority— Minor— Arbitration— Reference to, by 

manager and mother — Binding nature. See ARBITRA- 
TION-REFERENCE TO. 
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HINDU LAW— Mother. 

Mother. 

See also HINDU Law. 

(1) Guardianship# 

(2) Partition -Female Sharer. 

(3) Succession. 

Mother — Residence — Right of — Mother l)eing 

donee and joint executant of mortgage- Right, if sur- 
vives. See Hindu Law— Widow— residence. A. 

I.B. 1932 All. 676. 

Partition. 

ACCOUNTS. 

agreement 

Alienee. 

Arbitration. 

Burden of proof. 

Common properties. 

Declaration of inteniion. 

Decree for. 

Disqualified member. 

Evidence of. 

Female sharer. 

Illegitimate son. 

Interest, 

Manager's liability. 

Manager’s right. 

Mesne profiis. 

Minor. 

Mode. 

partial partition. 

power of father. 

Presumption. 

Proof. 

PROVISION FOR DEBT. 

Provision for maintenance. 

Provision for marriage expenses. 

Remedy. 

Re-union. 

Right to. 

Separation of one member. 

Severance of status. 

Shares. 

Subsequently born son. 

Suit for. 

Trading family. 

Widows. 

Accounts. 

■■■ p artition — Accounts— ' Liabthty of manager to 

account subsequent to suit. 

Ordinarily in a partition suit brought by an adult 
member of a joint family, the division in status may be 
presumed, in the absence of anything to the contrary, to 
have taken place from the date on which the suit is 
instituted. The assets available for division will be 
those which the joint family possessed on that date, and 
the manager will not liable for back accounting. But 
subsequent to the date of suit, the members are only I 
tenants-in-common and so the managing member is I 
strictly bound to account for all receipts and expenses 
and can take credit only for such expenses as have been 
incurred for the benefit or necessity of the estate and 
the net income after deduction of such expenses will 
have to be divided equally between him and the plain- 
tiff. {Doraiswamy Iyer, C, /. and Ramachandra Rao, 
/.) Honniah «/. Eraiya. 10 My8.L.J. 129=37 
My8.H.C.B. 396. 

— ’Partition —Accounts — Manager's liability to 
account for past dealings. 

It is settled law that, in the absence of proof of mis- 
appropriation or fraudulent or improper conversion by 
the manager of a joint family, a coparcener seeking 


HINDU LAW— Partition. 

partition is not entitled to call upon the manager to 
account for his past dealings with the family property. 
The coparcener is entitled only to an account of the 
joint family property as it exists on the date he demands 
partition. {Thom and Iqbal Ahmad, JJ.) SUKH DEO 
z/. BaSDEO. 67 All. 949=167 I.O. 1013-7 B.A. 
244 = 1936 AL.J.682=19S6 B.D. 229^1936 A.W.B. 
681 = A.I.B. 1936 All. 594. 

— Fa rtiti on — Accounts — Out stan di ngs. 

Though the son is not entitled at the time of partition 
to an account from his father as manager so long as it 
is shown that the moneys were spent by him, yet an 
account may be ordered of the outstandings proved as 
remaining to be collected and of the cash in the family 
representing any outstandings already collected at the 
time of partition. {Kumaraswann Sa sin and Reilly^ 
JJ,) Ramakrishna AYYAR V. Parameswara 
Ayyar. 1931 M.W.N. 215. 

Agreement. 

—Partition — Agreement by coparceners to keep 
properties joint and not divide — Validity — Person not 
party to — Right to impeach — Rule against perpetuity. 
See T. P. ACT, S. 14. 62 C.L.J. 71. 

Parti it on — Agreement between two coparceners 

not to exercise ri^ht of partition for a certain time — 
Validity of. 

An agreement between two coparceners for considera- 
tion not to exercise their right to partition for a certain 
time or until a certain event or for their lives is not 
valid. {Retlly and Burn, JJ,) ARUMUGHA CheTTY 
z/. Ranganatham Chetty. 67 Mad. 406 = 6 1.B. 
(Mad.) 308=146 I.O. 1067 = 38 L.W. 736 = 1933 M. 
^N. 1177 = A.I.B. 1933 Mad. 847 = 66 M.L.J. 741. 

•Partition — Agreement not to divide certain pro- 

perties — Enforceability, 

Where a compromise followed up by a decree provid- 
ed that the properties which formed the subject-matter 
of the suit should be divided and further provided that 
certain other items not included in the suit should be 
kept joint for over. 

Held, that the stipulation as to keeping the proper- 
ties joint formed the consideration for the compromise 
and was enforceable in law. {Mallik and Jack, JJ.) 
Jyotish Chandra Narayan Choudhury v, 
Radhika Chandra Narayan. 60 Cal. 1078=149 
1.0. 160 = 6 B.C. 620 = 37 C. W.N. 1018 = 68 C.L.J. 
322 = A.I.B. 1933 Cal. 892. 

Alienee. 

■ Partition —Alienee from coparcener of share in 
particular property — Right of — Suit for partition of 
that item alone — Maintainability. See PARTITION — 

Partial Partition. 39 C.W.N. 1044. 

Partition — Alienee — Mortgagee from coparcener 

— Suit for partition. 

A mortgagee from a coparcener in a Hindu joint 
family who has got a right to possession under the deed 
of mortgage is entitled to maintain a suit for partition 
and possession. {Murphy and Nanavati , J J ,) MOTI 
Meghaji V. Amarchand. I.B. 1933 Bom. 306 = 
144 1.C. 456 = 35 Bom.L.B. 132= A.I.B. 1938 Bom. 
121 . 

Arbitration. 

Partition — Arbitration — Award — U nequal partt- 

tion made by arbitrator on moral Considerations, 

Od a reference to arbitration for the settlement of 
disputes and the partition of joint family property, the 
arbitrator made an unequal partition. He gave the 
bulk of the property to the son and allowed the father 
i a small monthly allowance, in view of the fact that the 
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father had been for some time squandering the property 
and incurring debts. 

Held^ that the arbitrator should have made the 
award on the basis of the legal rights of the parties and 
not on moral considerations, that the award was not, 
however, void from its inception but only voidable, and 
that not having been attacked on that ground, the 
award had become final and binding on the parties. 
i^Beaumont, C. /. attJ Mtrza, /.) ShANTILAL v. 

Munshilal. 66 Bom. 695^LB. 1932 Bom. 545 = 
139 1.0. 820 = 34 Bom.L.R. 862=A.I.E. 1932 Bom. 
498. 

Partition — Arbitration — Joint family property 
Partitioned by aivard — Partition not challenged by 
minors Decree-holders against minors have no right to 
chtillenge aivard. 

Where the minor members of a quondam joint Hindu 
family do not claim their rights in the family property, 
nor do they claim to set aside an award under which a 
P^rdtion of the joint property was effected and posses* 
sion given more than 12 years before the present suit, 
but on the contrary they acquiesce in the partition of the 
family property when they come of age, in a suit 
brought by a rightful owner for a declaration that no 
poition of a certain shop is liable to sale in execution of 
the decree obtained by the decree* holders against the 
quondam minors, it is not open to the decree-holders to 
challenge the award on the ground that the minors not 
having been parties to the reference to arbitration the 
award was invalid. {Bennet, J.) LaLJI SaHAI v. 
PARSOTTAM Ahir. 163 I.O. 678-=7R.A. 663 = 4 A. 
W.R. 469 = A.I.R. 1934 All. 687 (1). 

. ... -Partition — Arbitration — Reference to effect* 

A reference to arbitration to settle the terms of parti- 
tion would operate to effect a partition. 50 C. 74 (P.C.), 
Foil. (^Beaumont, C\ J. and Afirza, /.) SHANTILAL 

7/. Munshilal. 66 Bom. 695 = I.R. 1932 Bom, 645 
«139 I.O. 820=34 Bom.L.R. 862 = A.I.R. 1932 
Bom. 498. 

Burden of proof. 

Partition — Burden of proof. 

A family once joint is presumed to retain that status 
unless it is shown to have become divided and those 
who allege that the nienibers of a joint Hindu family 
had .separated must prove that there was a separation 
at some material time. 9 M.I.A. 543 ; 11 M.I.A 369 ; 
A.I.K. 1925 P.C. 132 and A.I.K. 1927 P.C. 52, Ref, 
{Afahadevayya /.) PapANNA NaraSIAH. 10 Mys. 
L.J. 26l-37Mys.H.0.R. 219. 

“^P at t ition — Burden of proof — Separation of one 
mcmbet — Dayabhaga law. 

Under the D.iyabhaga school of Hindu Law, any one 
setting up a previous paitition must prove that fact, i.e.* 
the burden is on him to prove that there has been a 
disruption of the joint f.imily. This rule is not altered 
by reason of an adnii.ssion made by a coparcener of 
separation of one menil)er. .Separation of one member 
under the Dayabhaga school does not constitute separa- 
tion of all. (A//tter and Patte/soof //.) (lOURHARl 

Sahhasundar V. shyama sundaki Sabhasundar. 

163 I.O. 1055 = 7R.C. 418=^38 C.W.N. 977 = A I.R. 
1934 Cal. 824. 


^Paiiitioti — Burden of proof — Family property 

in the name of female member — Burden of proof. 

In a suit for partition, the burden of proof is on the 
plaintiff to show tliat a land standing in the name of a 
female member of the family was really purchased 
henami in her name for some ulterior purpose such as 
depriving the plaintiff of his rights and if that burden 
is not discharged, it is unnecessary to examine the 
defendant’s case. 33 C. 201, Kef. {Ramesam^ O.C, 


I HINDU LAW— Partition. 

J. and Cornish, J ) PARVATAMMA v. SUBBAYYA, 66 

Mad. 202=135 I.C. 457 = I.R. 1932 Mad. 137 = 34 
L.W. 704=A.I.R. 1932 Mad. 144. 

Common properties. 

•'Partition — Common properties — All common 
properties not included — Effect of. 

A suit for partition of common properties, and not 
joint properties, is not liable to be dismissed on the 
ground that the suit did not include all the common- 
properties available for partition. 46 M. 844, Kef. 
\Tapp, J.) Thakak Singh z/. Sant Singh. I.R. 
1933 Lah. 143 = 141 1.C. 667 = 34 P.L.R. 667 (2) = A. 
I.R. 1933 Lah. 466. 

Declaration of intention. 

j 'Partition — Declaration of intention — Instruc- 

tions to undivided brother to give a share to wife 
I whether amount to. 

j Instructions given by fa deceased coparcener prior to 
his death to his undivided brother to give his eight- 
I annas share of the properties to one of his wives and 
j also authorizing her to adopt a son without any other 
! indication of an intention to that effect, cannot be con- 
j strued as amounting lo an unequivocal and unambi- 
! guous declaration of an intention to separate. {Patkar 
i and Tyabfi, //.) SHIVAFPA KUDRAPPA v. RUDRAVA 

j Chanbasappa. 67 Bom. 1 = 1421.0. 164 = I R. 1933 
Bom. 181=34 Bom.L.R. 639=A.I.R. 1932 Bom. 
410. 

— ■ -^Partition — Declaration of intention — Separation 
— Intention not real or abandoned — Sufficiency of. 

A mere notice of an intention to separate, when such 
intention is not real or is abandoned soon after, which 
is only in the nature of a threat, does not suffice to effect 
j severance in status. {Bhtde, J.) PHangan SiNGH v. 
i Hukam Singh. I.R. 1933 Lah. 96 = 141 I.O. 434= 

; 34 P.L.R. 293= AXR. 1933 Lah. 688. 

I Partition — Declaration of intention — Sufficiency 

i of — Living jointly with the other members — Separa- 
' lion. 

It is well settled that a member of a joint family may 
effect a separation in status by giving a clear and un- 
i mistakable intimation by his acts or declarations of a 
I fixed intention to become separate, even though he goes 
; on living jointly with the other members of the family, 
! and there is no division of property. 58 I. A. 220 (P.C.) 

; Kef. to. (Sir John IVallis,) Ra MASK AY PrasaI) 

j Choudhary V. Babuyee Kadhika Devi. 169 I.O. 

; 335=16 Pat L.T. 861 = 1935 O.W N. 1268 = 1936 A 
iLJ. 20=1936 A. W.R. 72--8R.P.C 87 = 43 L.W 
I 172=38 Bom.L.R. 120 = 40 C.W.N. 385 (P.C ) 

I Partition — Declaration of intention — Unequi- 

\ vocal intimation of intention — No separation in resi- 
I dence* food^ etc. — Effect. 

A separation may be effected by a clear and unequi- 
j vocal intimation on the part of one member of a joint 
; Hindu family to his co sharers of his desire to sever 
himself from the joint family; though the separation was 
only a separation in interest and is not follo\\ed by any 
separation in residence, food or worship or any actual 
division of assets. 35 A. 80 (P.C ); 43 C. 1031 (P.(^.); 

! 39 A, 496, Foil. (.Sir George Lowndes.') HaL Kri- 
; shna V. Ram Krishna. 63 I. A* 220*^63 All. 300= 

! 132 1.0. 733 = 1931 M.W.N. 793 = I.R. 1931 P.C. 221 
I =64C.LJ. 131 = 33 Bom.L.R. 1280 = 1931 A.L.J. 
j 499 = 34 L.W. 13 = 36 C.W.N. 815 -A.I.R. 1931 P.C. 
164 = 61 M.L.J. 362 (P C.), 
i LB* 34 P.L.K. 293 (294) ; 57 B. 1 (9, 19).] 
j Decree for. 

' ^Partition — Decree for — Liberty to apply — Scope 

of — Application to set aside fund for temple — Permissi- 
bility, 
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Liberty to apply means liberty to carry out the provi- 
sions of the decree. Under the guise of such a liberty in 
a partition suit, a notice of motion cannot lie for the 
purpose of asking the Court to set aside a fund for the 
maintenance and upkeep of a temple, when there is no 
endowment or trust created in its favour or mentioned 
in the decree. {H^adia, /.) hANSlLAL v. Govindlal. 
140 l.C. 819-I.R. 1933 Bom. 45 ===34 Bom.L.B. 733 
« A.I.E. 1932 Bom. 439. 

Distiuallfied member. 

■■ Parti ti on — Disqualified member — Severance in 
etatus — Coparcener of unsound mind — Intention to se- 
parate expressed by guardian, 

A member of a joint family who is a minor or of 
unsound mind is incapable of giving expression to an 
effective intention to separate; but such intention can be 
expressed by his guardian and has the legal effect of 
bringing about disruptions of the joint family, provided 
the Court is of opinion that it is to the benefit of the 
minor or the person of unsound mind to separate. Once 
the Court has recorded a finding to that effect, the se- 
paration follows as a matter of law and is not dependent 
on the fact of the share of the minor or the person of 
unsound mind being actually separated by metes and 
bounds. {Thom and Iqbal Ahmad, JJ^ RAM 
NARAIN S \HU V, Makhna. 8 R.A. 18 = 166 1.C. 736 
= 1936 A W.R. 936=A.I.R. 1936 All. 876. 

Evldeace. 

See also PROOF, infra, 

^^.. mm partttion — Evidence of. 

Mere separate residence and following distinct alloca- 
tions cannot in themselves create a disruption of a joint 
Hindu family. {^Middleton ^ J,C, ^.nd Saaduddin, A,J, 
C.) Malik Partap Singh v, Harkishan Singh. 
147 1.0. 1037 = 6 R. Pesh. 42=35 P.L.R. 260 = A.I. 
B. 1933 Pesb. 86. 

Partition — Evidence of — Intention of parties — 

Cesser of commensahty. 

Partition is a question of intention and all that the 
law requires is that the intention should be clearly and 
unequivocally expressed whether it is by explicit declara- 
tion or by conduct. Though mere cesser of comrnensa- 
lity or separate enjoyment of distinct portions of the 
properties or separate definement of shares in revenue 
or survey paper or mere proof of separate transactions 
entered into b> the coparceners with sti angers will not 
be conclusive to prove separation in estate, it does not, 
however, follow that even though all these elements may 
be present in a case and no matter what special signifi- 
cance any of these various elements may have having re 
gard to the facts of a particular case, they can under no 
circumstances be sufficient to prove separation. Cesser 
of commensahty, though always it may not be conclusive 
may yet be a decisive factor in determining the intention 
of the parlies, in the circumstances of a particular case. 
54 I.A.413; 14 M.I.A. 412 and 3l C. 262, Ref. {Wort 
and Fyzl Alt, JJ,) PURNIMA DebYA z/. NaND Lal 
OJHA. llPat. 60=I.R. 1932 Pat. 113 = 136 I.C. 
677=12 Pat.L.T. 682=A.LR. 1932 Pat. 105. 

— Partition — Evidence of — Partition deed — Subse- 

quent conduct — Relevancy of. 

If a deed of partition is unequivocal in its language 
and the intention of the parties is clear from it, it is not 
necessary to prove acts in support of the deed. 50 A, 
6l5, Foil, {Jackson, /,C.) TiKKILALv. GULABCHAND. 
27 Nag.L R. 343 = 1361.0. 233 = I.R. 1932 Nag. 26 
= A.I.R. 1932 Nag. 16. 

— Partition — Evidence of —Separate alienations and 

business, , 


HINDU LAW— Partition. 

Where no partition is proved, the initial presumption 
is that the family is joint. Where separate alienations 
are made by the brothers with each other’s consent they 
cannot prove any disruption of the family. Similarly 
the mere fact that the two brothers carried on separate 
business is not in any way inconsistent with their being 
members of a joint family. {Coldstream and Bhtde, 
JJ.) Raj Kishore v, Madan Gopal. 13 Lab. 491 
= 1431.0. 249 = I.R. 1933 Lab. 322 = 33 P.L.R. 829 = 
A.I.R. 1932 Lah. 636 

- Partition — Evidence of — Severance of status. 

Where an alleged partition deed talks of the separate 
character of the businesses carried on by some of the 
members of the family, that does not imply a disruption 
of joint family. {Maker fi and Niamatullah, JJ,) 
Chokhey Lal Murlidhar v. Commissioner of 
Income-tax. A.I.R. 1932 All. 471. 

Pemale sharer. 

Partition — Female sharer — Allotment of skate 

to wife, mother or grandmother — Wife, mother or grand- 
mother, when become ozvner thereof. 

Under the Mitakshara Law, the mother or the grand- 
mother is entitled to a share when sons or grandsons 
divide the family estate between themselves, but she 
cannot be recognized as the owner of such share until 
the division is actually made as she has no pre-existing 
right in the estate except a right of maintenance. She 
cannot claim a share upon a mere severance of the joint 
status of the family. There is no difference in this 
respect between the rights of a wife and those of a 
mother or grandmother. Where, therefore, a prelimi- 
nary decree in a partition suit is not carried out and no 
actual division of the joint family property is made, the 
wife does not become the owner of the share mentioned 
theiein, {Str Lancelot Sanderson ) PuaTaP MULL v. 
DhanaBati Bibi. 63 I.A. 33 = 63 Cal. 691 = 1936 
A.L.J. 89 = 43 L.W. 177 = 1936 M.W.N. 5-17 Pat. 
L.T. 45 = 38 Bom.LR. 323 = 1936 A.W.R. 1617 = 
169 I.O. 1080=62 O.L.J. 463 = 40 C.W.N. 193 = 19 
N.LJ. 1 = 1936 O.W.N. 1 = A.T.R. 1936 P.C. 20 
= 70 M.L.J. 296 (P.C.). 

Partition — Female shaier — Daughter — Properties 

given to widowed daughter at partition equally with 
sons — Interest taken — Life estate. See HINDU LAW — 
Giff. 69 M.L J. 320. 

— •Partition — Female ^ha rer — A/other — Partition 

beitveen one son and grandson by deteaud son — Mother's 
right to share. 

In the case of a partition between a .son and a grand- 
son, being the son of a deceased son, the mother is en- 
titled to a share. It is immaterial whether she is the .step- 
mother of the living or deceased son. .She is entitled 
to a share equal to that of each of her husbaiurs son. 
The property is to be divided after making provision for 
the maintenance of other widows in the joint family. 34 
All. 505, Dist.; 50 All 532 and 38 All. 83, Kel. on. 
{Niamatullah and Bennet, JJ.) KaM PEAR I v. HakI 
DUIT. 6 IR. (All.) 347 = 146 I.O. 810 = A.I.R. 1933 
All. 562. 

Partition — Female sharer — Mother — Quantum of 

share. 

When a suit is brought by the son for partition 
during the lifetime of the father, the mother is entitled 
to a share. That share is equal to that of a son but 
from that share must be deducted the value of any 
stridhan received by her as a gift from her father- in law 
or her husband, 5 C. 845; 32 Cal. 234; 52 All. 596; 17 
j Bom. 27l and 31 Bom. 54, Foil. {Patkar and Nana- 
1 vati, JJ,) Hushensab Rajesab v, Basappa PURA- 
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DAPPA. 140 I.O. 736 =I.B. 1933 Bom. 27 = 34 Bom. | 
I..B. 1325. I 

Partition — Female sharer — Wife's right to 

share. 

On a partition between her husband and his son. the | 
wife is entitled to a share equal to that of a son, and to ; 
hold and enjoy her share separately even from her hus- | 
band, though she cannot herself demand a partition- ! 
{Costello and Lort Williams, //.) DhaNABAPI BIB. 
V. PROTAPMULL Agakwalla. 61 Oal 1066-164 : 
I.C. 666(2)-7 R.O. 614 = 38 O.W.N. 1046 = A.I.B. 
1936 Oal. 131. 

Illegitimate son. 

——Partition — Illegitimate son — Suit for partition 
against legitimate son. See HINDU LAW —SUCCESSION 
—ILLEGITIMATE SON. 61 M.L.J. 600. 

interest. 

'-“—^Partition — Interest — Outstandings collected by 
manager — Fight of members to claim interest on. 

There is no foundation, either legal or equitable, for ■ 
the giving of interest to one member of a joint Hindu : 
family who sues for partition, upon outstandings collect- 
ed by the manager but not invested by him. {Stone and 
yy .) YaSOBADRA NAINAR v. SaMAN- 
thabadraN. 59 Mad. 164 = 160 l.C. 602 = 8 R.M. 
673 = 1935 M.W.N. 1169 = 42L.W. 674 = A.I.B. 1936 
Mad. 12 = 70M.I..J. 311. 

Paitition — Interest — Trading family — Interest 

from date of suit to decree— Plaintiff s right to. See 
Partition— Trading family. 40 L.W. 619, 
Manager’s liability. 

.See also ACCOUNTS, supra. 

Partition — Manager's liability — Cnltivation of 

family lands— -Partition proceedings. 

A manager or other member of a joint Hindu family 
in possession of the family lands is not under any legal 
obligation to the other members of the family to do 
anything by way of cultivating of such lands pending 
partition proceedings. and Varadachariar, JJ.) 
Yasobadka NAINAR V. SaiMANTHABADRAN. 59 i 
Mad. 154 = 160 1.0. 602 = 8 B.M. 673 = 1935 M.W. 
N. 1169 = 42 L.W. 674 = A.I.B. 1936 Mad. 12=70 M. 
L.J. 311. 

Manager’s right. 

——Partition — Manager's right — Income-tax paid 
by manager — Right to claim credit for — Excessive 
assessment oiving to non-production of accounts — Lia- 
bility for. 

Where the manager of a joint Hindu family who is 
in possession of the account books, fails to submit an 
income tax return and to produce the account books 
and in consequence renders himself liable to a penal 
assessment, he cannot at a partition claim credit for 
entire amount of the income-tax paid by him. He can 
only get credit for such sum as he w'ould have had to 
pay if he had acted in a reasonable manner. {Stone and 
Varadachariar, //,) YeSOBADRA NaINaR v, SamAN- 
thabadran. 69 Mad. 164 = 160 I.C. 602=8 B.M. 
673 = 1936 M.W.N. 1169 = 42 L.W. 674=A.I.B. 
1936 Mad. 12 = 70 M.L.J. 311. 

Mesne profits. 

—Partition — Mesne profits — Person in possession 

— Accounting for mesne profits, JOINT FAMILY— 
ALIENATION— Coparcener. A.I.B. 1936 Pat. 80. 
Minor. 

See also DISQUALIFIED MEMBER, supra. 

.. — •Partitiofi — Minor — Right to ask far partition 
through next friend. 


HINDU LAW-Partltion. 

It is competent in Hindu law to partition family pro- 
perty, although one of the coparceners may be a minor. 
Where the father had admittedly squandered a conside- 
rable part of the property, the minor is entitled, through 
his next friend, to ask for a partition of family property. 
{Peaumont ^ C. J. and Mirza, y.) ShaNTILAL v. MUN- 
SHiLAL. 66 Bom. 596= LB. 1932 Bom. 546 = 139 I. 
C. 820=34 Bom.L.B. 862=A.I.B. 1932 Bom. 498. 

Partition — Minor — Suit for partition by minor 

represented by mother — Death of minor pending — Right 
of minor's legal representative to continue suit. 

Where the plaintiff was a minor and his mother on 
his behalf hied a suit for partition against the other 
members of the joint family to which he belonged, and 
during the pendency of the suit, before the preliminary 
decree had been passed, the minor died, and the ques- 
tion in dispute revolved on the points whether the suit 
abated on the death of the minor plaintiff and whether 
it was open to his legal representatives to proceed with 
the trial and obtain a decree on showing that when the 
partition suit w'as instituted, it was for the benefit of the 
minor. 

Held, that the suit did not abate in such a case but 
that the Court should proceed with the trial of the suit; 
and if it should come to the conclusion on the evidence 
that the suit as instituted was for the benefit of the 
minor, it should pass a decree, the benefit of which will 
go to the legal heirs of the deceased minor; hence the 
mother could bring herself on record and ask for a 
decision on the issue whether the suit w’oulcl be for the 
benefit of the minor. 41 Mad. 442, A.I.R. 1930 Mad. 
486, Appr. {Ramesam, Anantakrishna Iyer and Cornish, 
yy.) rangasayi v. Nagarathnamma. 67 Mad. 
96--6I.B. (Mad.) 227=146 1 0. 269 = 1933 M.W.N. 
1324=38 L.W. 676 = A.IB. 1933 Mad. 890 = 66 M. 
L.J. 630 (F.B.). 

« Partition — Minor — Suit for partition — Separa- 

tion — Date of — Date of suit or date of decree. 

Per Agarwala, J . — When a partition suit instituted 
by a Hindu minor is decreed, the partition is effective 
1 from the date when the suit was instituted. {Wort, 
Khaja Mohammad Noor and Agarwala, JJ.) ATUL 
Krishna Roy v. lala Nandanji. 14 Pat. 732= 
1671.0.53 = 8 B.P. 69 = 16 Pat.L.T. 393 = A.LB. 
1936 Pat. 276 (F.B.). 

Partition — Minor — Suit — Severance in status — 

Death of plaintiff— Right of heirs to continue. 

The rule that the institution of a suit for partition of 
I joint Hindu family property effects a severance of the 
! joint status is not applicable to a suit on behalf of a 
minor, for, in such a suit, it is for the Court to deter- 
mine whether a decree for partition will be beneficial 
to the minor; and where a minor plaintiff dies during 
the pendency of the suit, his legal representatives are 
not entitled to continue the suit. {Murphy and Divatia, 

I yy.) Chhotabhai v. Dadabhai. 162 1.0. 716=7 
B.B. 166= 36 Bom.L.B. 738 = A.LB. 1936 Bom. 54. 

I Mode. 

— — — Partition — Mode. 

Partition should be effected with due regard to the 
possession of the parties. (Addison and Hilton, //.) Jai 
Vayalv. Narain Das. S2P.L.B. 864=136 I.O. 270- 
(2)=I.B. 1932 Lafi. 222 (2) = A.LB. 1932 Lah. 127. 

- — _ •Partition — Mode — Property alleged to be debut- 
ter but not proved to be so. 

I Where there is no evidence of dedication of the 
j Pujaor Thakur dalan by the Origyial owner fot 
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the purposes of worship of the idol, and it is found that 
the dalan is used as Thakur bari or Thakur mondop 
t.e,, as a place where the family deity is used to be 
worshipped, this property should not be excluded from 
partition. The proper order to make would be 
this; Let the Thakur or Puja dalan and the attached 
verandah be divided if none of the three parties to the 
partition suit is willing to take exclusive possession of 
the Thakur dalan by paying to the other parties the 
proportionate share of the value. If they so agree, then 
let the Thakur dalan be given to the Party who would 
pay the proportionate share of the value to the other 
co-sharers. If they cannot agree, the property must be 
divided along with the other properties. In the event 
of either all the three parties or any two of them being 
willing to take exclusive possession of the Thakur dalan 
and the attached verandah, let the dalan and the veran- 
dah be given to him who will pay the highest value. 
(^Mitter, /.) SaCHINDRA KUMAR v. HEM CHANDRA. 
36 0.W.N. 161 = I.R. 1931 Cal. 608 = 132 I.C. 688 = 

A.T.R. 1931 Cal. 573. 
Partial partition. 

— . '■Partition — Partial partition — Admission of 
partition of some of joint family properties — Presump- 
tion IS whole property has been partitioned. 

When persons, who are admittedly membeis of a 
joint Hindu family and own joint property, admit parti- 
tion of some of the family property, the presumption is 
that the whole of the property has been partitioned and 
it is for the person who alleges that the property which 
was once joint, still remains to be the joint property of 
the family, to prove this fact. 109 I.C. 7l4; A.I.R. 1932 
Mad. 207; A.I.R. 1918 Lah. 366, Rel. on. {Jai Lai, /.) 
Kan.shi Ram v, Duni Chand. 164 I.C. 684 = 7 R. 
L. 696 = A.I.R. 1934 Lah. 707. 

■ — Partition — Partial partition --Intention of par- 

ties, 

A partition of a portion of the joint family property 
does not necessarily result in a disruption of the joint 
family irrespectively of the intention of the parties 
concerned. Where however such intention was proved 
and also that an actual partition of a substantial portion 
of the property, held, that in the absence of evidence 
it could not be said that parties intended to continue 
joint with respect to the property which was not yet 
partitioned {Bhide and Tapp, //.) MOHAN SiNGH v, 
Mt. Gur Devi. 12 Lah. 767 =I.R. 1931 Lah. 498 = 
131 I.C. 738 = 33 P.L,R. 196 = A.I.R. 1931 Lah. 
728. 

Parti ti on — Partial parti ti on — Permissi bility. 

The rule is firmly established that where a suit for 
partition is brought by one co-sharer against the other 
co-sharers, it should embrace the whole family property. 
The exceptions governing this rule held to be inapplica- 
ble to the facts of the case. {Shadi Lai, C, J. and 
Walker, /.) SHIV DVAL v. Ram JIWAYA. 12 Lah. 
674 = 131 1.0. 209 = 32 P.L.R. 376 = A.I.R. 1931 
Lah. 603. 

Partt ti on — Partial parti ti on — Presumption, 

The separation of one member of a Hindu joint 
family does not give rise to a presumption of partition 
of the remaining members also. The question is one of 
partition and has to be proved as any other fact. (Dora- 
swami Iyer, C, J, and Mahadevayya, /,) KEMPALAK- j 
KIAH V, LAKSHMA Setty. 10 Mys.L.J. 42=37 
Mys.H.0.R. 263. 

P artition — Partial partition — Presumption 
against. 

When a partial partition is proved or admitted to 
have taken place |the presumption is that there has been 
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an entire partition both with reference to rights and 
properties. 32 M. 191 ; 26 I.A. 514 ; 31 I.C. 674, Ref. 
(Wort and Fazl Alt, //.) PURNIMA DEBYA v, NAND- 
Lal Ojha. 11 Pat. 60 = I.E. 1932 Pat. 113=136 
I.C. 677 = 12 Pat.L.T. 682 = A.I.R. 1932 Pat. 106. 

— 'Partition — Partial partition — Presumption — 
Burden of proof. 

When it is admitted or proved that a partition has 
already taken place, the presumption is that it has been 
a complete partition and it lies upon a person alleging 
that family property in the exclusive possession of one 
of the members of the family after such partition is 
liable to be partitioned, to make good his allegation by 
proof. (Venkatasubba Rao and Pakenham Walsh, //.) 
Kumarappa CHETTI V, Vanangamudi Veluvatti 
Thever. 56 Mad. 483 = I.R. 1932 Mad. 413 = 137 
I.O. 616 = 36 L.W. 36 = 1931 M.W.N. 1323=A.I.R. 
1932 Mad. 207 = 62 M.L.J. 141. 

[Rel. 1934 L. 707 (708).] 

— Partition — Partial partition — P resumption — 

Character of undivided portion. 

Where there is a partial partition of the joint family 
property, there is no presumption that the rest of the 
property remains joint or that the joint family was put 
an end to and that with regard to the undivided property 
the members of the family hold as tenants-in-common 
and not as coparceners. Once it has been proved that 
a partial partition has taken place, it remains a question 
to be decided by evidence, what was intended with res- 
pect to the undivided portion of the property. ^Harri- 
son and Addison, //.) Shah Dev SinGH v LaJ- 
WANTI KUER. I.R. 1932 Lah. 479 = 138 I.C. 401 = 
33 P.L.R. 747 = A.I.R. 1932 Lah. 660. 

— 'Partition — Partial partition —Rule ag^ainst — 

Exception to. 

The rule that eveiy partition suit shall embrace all 
the joint family property is subject to certain qualifica- 
tions. When certain property which should have been 
divided between father and his sons w'as in the hands of 
a stranger who was setting up an adverse title thereto, a 
second suit for the partition of that property is not 
barred. 7 Bom. 272 and 23 Bom. 597, Foil. (Wild, J, 
C, and Aston, A. J, C,) ShAMSUDDIN v. CHATOMAL. 

I.R. 1931 Sind 139 = 134 I.C. 396 = A.I.R. 1931 Sind 
143. 

-Partition — Partial partition — Separation in 
status — Inference. 

Where two brothers effected a partition of their pro- 
perties at one place and entered into possession of their 
respective shares but it appeared that they held certain 
other properties jointly, held, that the jointness regard- 
ing the other properties did not militate against their 
having put an end to their joint status as members of a 
Mitakshara joint family. Principles governing division 
in status applied. (Mukerji and Guha, J J.) AmriTA 
Lal Baisya V, Pratab Chandra Chakrabarty. 
IR. 1931 Cal. 417 = 130 I.C. 897 = 62 C.L.J. 492= 
A.I.R. 1931 Cal. 144. 

— ■ ' ' P artition — Partial partition — Suit between 
alienees from different members of joint family — 
Maintainability, 

As between members of a joint family, no suit for 
partial partition lies. But a member or members of a 
joint family may sue an alienee from a member of the 
joint family for his or their share of the property alienat- 
ed without suing for a general partition. In so doing, 
they affirm the sale by the other member or members 
but the real basis of the rule is that as the rule against 
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partial partition is a rule, for the protection of the joint 
family against being harassed by multiplicity of suits at 
the instance of alienees from recalcitrant members, 
they can waive the benefit of it and bring a suit to 
separate themselves from the undesirable stranger. 
Similaily the rule against partial partition does not apply 
to a suit by an alienee from one member against another 
alienee from another member of the joint family, 
irrespective of the consideration as to who is the prior 
alienee in point of time. The right of the one alienee 
to sue the other follows as a corollary of the right of 
one member to sue the alienee for partial partition. So 
one alienee is entitled to bring a suit against the other 
for partition of those items in respect of which the con- 
tending parties to the suit are tenants in-common. 
LKamesam and Cormsh, //.) KaNDASWAMI GOUN- 
DAN V, Venkatrama Goundan. 6 I.R. (Mad.) 
210 = 146 I.O. 64 = 1933 M.W.N. 1110 = 38 L.W. 
498=A.I.B. 1933 Mad. 774 = 66 M.L.J. 696. 

Par tit I on — Partial parti ti on — S uit for — Mat «- 

tainability, 

A suit for a partition of a portion only of the family 
property is not maintainable. {Bhide, J.) PHANGaN 
Singh v, Hukam Singh. I.B. 1933 Lah. 96 = 141 
1.0. 434 = 34 P.L.B. 293 = A.I.B. 1933 Lah. 688. 
Power of father. 

Partition — Power of father — Deed of transfer 

by father in favour of third person — If can effect. 

No doubt the father in a Hindu family has power to 
effect a partition between himself and his sons and an 
unequivocal expression of an intention to separate 
amounts to a partition. At the same time a partition 
cannot be effected by the father executing a deed of 
transfer in favour of a third person and an expression 
of intention to separate or even an actual attempt to 
effect a partition in such a deed, will not amount to 
partition. A partition must be effected before the trans- 
fer and cannot be effected by the transfer itself. {^Sta- 
pies, A. J. C,) I.AXMINARAIN SHEONATH v, TRIM 
bak. 31N.L.B. 161 = 7 B.N. 146-163 1.0.662 = 
A.I.B. 1934 Nag. 278. 

- — P artition — Power of father — Family consisting 
of father and lunatic wn — Partition effected by father 
— V aluiity as against after-born son of lunatic son — If 
effects severance in status — Declaration of intention to 
coparceners — Necesst ty . 

When a Hindu father brings about a division between 
himself and his sons, such an act is done in the exercise 
of a special power, which he has under the texts of 
Hindu Law, and is independent of the doctrine of sever 
ance of status among coparceners generally by a decla- 
ration of intention to become divided. The father’s 
powder compiises two thing': (1) division between him- 
self and his sons; (2) vlivisions between the sons inter se. 
Whether or not in the latter case there may be a meie 
division of status at the father’s choice, the possibility 
of a severance of status in the former case may be 
recognized, for the father neeil not take a share for him- 
self. Although there can be no partition as against 
future coparceners except through living coparceners, it 
cannot be said that a disqualified son such as a lunatic 
is not in any sense a coparcener. There is a dormant 
coparceneiship in him and there is no reason why the 
possibility of such a severance of status, as would put 
-an end to the right of succession by survivorship, should 
be denied. Where, therefore, after a partition effected 
by a father between himself and his lunatic son, the 
latter’s wife, being enceinte at the time of the father's 
death, gives birth to a son, the partition, though it can- 
not be upheld as a partition of specific shares, certainly 
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j effects a severance in status between the father and the 
! lunatic son. The latter and his son are therefore entitl- 
i ed to a division of properties into equal shares and to 
delivery of one share to themselves. {P’aradachariar 
I and Burn, J Jf) VeNKATESWARA PATTAR v, MAN 
i kayammal. 160 LO. 624 = 8 B M. 696 = 1936 M.W. 
j N. 1271 = 42L.W. 966 = A.I.B. 1936 Mad. 776 = 69 
j M L J. 410. 

I Partition — Power of father — Father effecting 

partition — Consent of sons immaterial — Equal shares to 
be allotted- 

According to Hindu Law it is competent to a lather 
to make a paitition of the joint property during his life- 
time, even without the consent of his sons and the parti- 
tion so made binds the sons. This rule is however 
' subject to the proviso that on partition, such son takes a 
, shaie equal to that of the father. {^Shadi Lai, C, /. 
and Walker, /.) SHIV DyaL v. Ram JlWAYA. 12 Lah. 
574 = 131 1.0. 209 = 32 P.L.B. 376= A.I.B. 1931 

' Lah. 603. 

Presumption. 

Partition — Presumption — Separation proved — 

Plea that some property continues to be joint — Burden 
I of proof- 

\ If it is proved or admitted that a partition has already 
f taken place, the burden of proof lies upon him who 
; alleges that a portion of the family property is still joint 
I property. There is a presumption as to jointness, but 
1 once separation is proved, there is no presumption that 
. certain properties continued to remain joint. {Thomas, 
\ /.) Mulaim Singh v, Puljhari. 1935 O.W.N. 233 
I =1936B.D. 106. 

^ Proof. 

See also EVIDENCE, supra- 

Partition — Proof — Evidence of substquent con- 
duct — Rel evancy- 

If the evidence as to the actual fact of separation is 
not conclusive, evidence as to subsequent conduct is not 
only relevant but most valuable, as it can materially 
assist the Court in coming to a conclusion upon the issue 
whether or not separation took place as alleged. On the 
other hand, if the evidence called to prove actual sepa- 
ration is clear and unambiguous, then evidence as to 
subsequent conduct inconsistent with actual separation 
cannot affect the issue, unless it establishes an actual 
re union after the proved separation. {Harries, /.) 
Kaghunath Sahai «/. KUNJ Behari Lall. 168 1. 
C. 430-8 B.A. 301 = 1935 A.L.J. 1180 = 1936 A.W. 
1122. 

Partition — Proof — Oral evidence — Witnesses not 


; actually present — Suf/ictency- 

1 The matter of partition or separation is often a ques- 
i tion of reputation and notoriety and can be proved by 
j the oral evidence of witnesses who are competent to give 
■ evidence of the facts. The mere fact that they were not 
present at the time when the partition took place is not 
I a sufficient ground to disregard their evidence. {Wort 
i and Varma, J J f) KAMTA PRASAD v, OURGA DAT 
; Awasthi. 165 1.0. 961 = 7 B.P. 655 = A.I.B. 1936 
Pat. S68. 

’•Partition — Proof — Residence at different places 


Where the wife and family of a coparcener lived in 
I the family house bat he lived at another place managing 
I the property of his relations, 

j Held, that his separate residence did not prove dis- 
! ruption of the joint family. {Bisheshwar Nath and 
\ Nanavutty, y/.) SaDDHA SINGH v- MaNGAL SiNGH. 

1 LB. 1933 Oudh 139 = 142 I.O. 860 = 10 O.W.N. 58 = 
! A.I.B. 193S Oudh 166. « 
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■■ ■ '-Partition — Proof — Separate enjoyment for long 
period — / nference. 

The severance of joint status is a matter of individual 
volition. It maj' be effected by agreement Where 
possession of different portions of joint family property 
by different coparceners can only be explained by assum- i 
ing that there has been either a formal partition by metes ' 
and bounds or tacit agreement to separate, the Court is | 
justihed in assuming that partition has been effected in I 
one way or the other, although owing to lapse of time it i 
is impossible to prove by definite evidence how and when i 
it had happened. And the onus oi proving that the | 
property is joint lies on the coparcener who alleges it. I 
\Rangnekar and Broomfield^ JJf) LinGANGOUDA v. \ 
Sangangouda. 6 I.R. (Bom.) 120 = 145 1.O. 780= > 
35 Bom.L.B. 779= A.I.B. 1933 Bom. 386. 

■ ^•'Partition — Proof ^Separate holding of property 
for cultivation purposes. 

The mere fact that certain members of the family are 
in possession of certain portions of the property cannot 
by itself prove separation. If some of the members are 
given certain lands' for cultivation in order to meet their 
pocket expenses, such possession cannot afford any evi- 
dence of separation. {Btsheshivar Nath and Nanavutty^ 
//.) Saddha Singh v, Mangal Singh. I.B. 1933 
Oudh 139= 142 1.0. 860 = 10 O.W.N. 58 = A.I.R. 1933 
Oudli 166. 

'Partition — Proof — Separation in residence^ mess 

and business. 

When the members of a Hindu family are separated 
in residence and separate in mess and are carrying on 
business at separate places far distant from each other 
and one of them actually carries on business privately 
in the ancestral home on his own account, there is ample 
proof of disruption of the family. {Dalip Singh and 
Abdul Qa iir, JJ,) LAL CHAND if, PUNJAB NATIONAL 
Bank, Ltd. 6B.L. 697=148 LO. 766= A.I.R. 1934 
If ah. 555. 

Frv ision for debt;. 

^Partition — Provision for debt — Absence of arran- 
gement for discharge of debts — F.ffect. 

Per Wort and Khaj'a Mohammad Noor^ J /. — Simply 
because at the time of a family partition no arrange- 
ment is made for payment of the family debts it cannot 
be said that tlie partition is necessarily not bona jide. 
For a partition to be mala fide ox dishonest, it must be 
shown that it was made with a view to defeat the claim 
of the creditors. The members of a joint Hindu family 
are entitled to come to an honest arrangement to divide 
the assets, leaving it later on for them to contribute 
towards the payment of the debts. It may be that the 
debts have not become payable or ready money may not 
be available to pay the debts at once. (Jdfort, Khaja 
Mohammad Noor and Aganoala, //.) Atul KRISHNA 
KOV V. Lala Nandanji. 14 Pat. 732 = 157 1.0 53 
= 8 R P. 69 = 16Pat.I..T. 393=A.I.R. 1935 Pat. 275 
(F.B.). 

Partition — Provision for debt — Bona fide parti- 
tion — Absence of provision — Right of creditor, 

A bona fide partition can only mean a partition which 
is not only fair with regard to the shares of the members 
of the family, but is bona fide as regards the creditors 
also. For the partition to be bona fide^ either all the 
existing debts of the father, which are not tainted with 
illegality or immorality, should be discharged before the 
di'dsion of the property takes place, at any rate, adequate 
arrangements for their payment should be made. Where 
no provision is made for payment of debts, the creditor 
can proceed against the shares of the divided sons to 


enforce the debts binding on the joint family. (JSulai- 
man, A,C,/,t Mukerfi^ Benerji^ Young and Bennett JJ,) 
Bankey Lal V, Durga Prasad. 53 All 868=136 I. 

0 139 = 1 B. 1932 All. 27 = 1931 A.L.J. 917 - A.I.B. 
1931 All. 612 (F.B.). 

[R. 1934 A. 212 (213); F. 14 L. 399 (403); Disc. 
14 Pat. 732 (F.B.).] 

’^Partition — Provision for debti — Father's debts — 

Partition suit. 

In a suit for paitition, provision must be made for 
the payment of the father’s debts and the rest of the 
property must be divided. A decree cannot be made to 
the effect that whenever creditors proceed against the 
son in the first instance the son will be entitled to con- 
tribution from the father. This kind of accounting be- 
tween father and son in respect of pre-partition debts 
cannot be allowed. The proper course is to give a direc- 
tion for paying off all debts binding on the son and for 
division of the balance. (^Ramesam and Cornish^ J J,) 
KRISHNAMURTHI PiLLAl v. SUNDARAM IJRTHY 

; PiLLAl. 66 Mad. 658 = 138 I.C. 225 = I.R. 1932 Mad. 

' 632 = 35 L.W. 692= A. I.R. 1932 Mad. 381 = 63 M.L. 

; J. 37. 

I 

1 Partition — Provision for debt — Nominal tran- 

saction — No prom si on to pay father's debt nor father 

I allotted larger share, 

j A partition took place between the father and his 
1 minor sons. The father at the time was heavily indebt- 
i ed. All the immovable property allotted to the father 
' was immediately mortgaged for Us full value. No 
i arrangement whatever was made for the division of the 
j family debts, nor a larger share was allotted to the 
j father on partition to enable him to satisfy his personal 
I debts, for which the sons would become liable, 
i Held^ the partition was nominal, and was only entered 
j into to defeat the rights of creditors. {Grille^ A,J,C,) 
j Narayan Kunbi V, RamkiSan. I R. 1933 Nag. 921 
i =144 I.O. 229 = A.I.B. 1933 Nag. 103. 

j Frovision for maintenance. 

, Partition — Provision for maintenance — 

! Mother, 

j A provision for the maintenance of the mother i.s 
! obligatory and binding on the share of the sons at the 
( time of partition. 57 M. L. J, 826 (F.B.) Ref. to. 

(ATumarasu/ami Sastrt and Ret It y^ //.) KaMA- 
I KRISHNA AYYAR PARAMESWARA AYVaR. 1931 
1 M.W.N. 216. 

Frovision for marilage expenses. 

-Partition — Provision for marriage expenses — Fx- 

'^penses of marriage of unmarried coparcener — Antici- 
I patory provision — If to be made tn suit^ 
i There is no obligation on the joint family, after ‘‘ever- 
! ance of the joint status has been effected, in respect of 
1 the future marriage of a coparcener who is unmarried 
; at the time of the severance, and a partition decree need 
I not therefore contain an anticipatory provision for the 
j maniage expenses. The fact that the partition suit is 
instituted by an alienee of a coparcener’s share from the 
Official Receiver and not by the copaicener himself does 
not make any difference. (^Beasley, C.J, and Madhavan 
Natr.JJ,) VENKATARAYUDU v. SiVARAMAKRISH- 

: nayya. 68 Mad. 126 = 163 I.O. 368 = 7 R.M. 346 = 
40 L.W. 552 = 1934 M.W.N. 864 (2) = A.I.R. 1934 
I Mad. 676 = 67 M.L. J. 486. 

j Parti ti on- -Provis, '*n for marriage expenses — Co- 

j parcener's marriage — Scope of the ruling in 45 M 489. 

The ruling in Ramaltnga Annavi's c&se.AS M. 489 (P. 
I C.) is no authority for the proposition that prospective 
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marriage expenses should not l>e allowed to a coparce- 
ner at the time of partition. i^Rupchand and Mehta^ 
A.J.Cs.) LEKHKAJ THADHARAM v. VISHINDAS 
Wadhuram. 27S.L.R. 96«6 I.R. (Sind) 32*146 
I.O. 465 = A.I.B. 1933 Sind 260. 

Remedy. 

Parti tion-^ Remedy-- Jot nt property-^Possession 

of whole land by one sharer — No denial of the riy[ht of 
others — Procedure. 

Where one co-ow'ner is in possession of the entire 
joint property without denying the title of the other co- 
owners, the real remedy of the latter is to sue for parti- 
tion and not for damages for wrongful possession. 
{Rankin, C. J. and C. C. Ghose, /. ) RADHAKANTA 
Pal V. Manomohinee Pal 60 Oal. 292*I.R. 1933 
Cal. 623*144 I.O. 193*A.I.E. 1933 Oal. 397. 

Reunion. 

Partition — Re unton — Onus probandi. 

After a complete partition between members of a 
joint Hindu family, the burden of proving that there 
nas a subsequent re- union rests upon the party relying 
on such re- union. {Lord Thankerton.) Babu v. OFFI- 
CIAL Assignee, Madras. 61 1 A. 267 == 67 Mad. 
931 = 36 Bom.L.R. 868 = 60 O.LJ. 60 = 4 A.W R. 
441 = 6 R.P.C. 160 = 160 I.O. 1 * 40 L. W. 80 = 1934 
A.LJ. 600 = 1934 M.W.N 717=38 C.W.N. 1018 = 
A.I.R. 1934 P C. 138 = 67 M.L.J. 167 (P.O.). 

Par tit t on — Re^ uni on — Proof of. 

The mere fact that the parties lived together or 
managed their affairs jointly is not sufficient to prove 
I e-union. Once partition is proved, the presumption is 
against re- union and re-union must be definitely proved. 
Mere joint transactions after partition will not by them- 
selves prove re-unioiu specially when some tenancy fields 
and the money-lending business were not 'partitioned. 
{Staples, A.J.C.) MaHARAJ SaI v. KEDAR NaTH. 
144I.C. 948 = 6 1.R. (Nag ) 34=29 N.LR. 272 = A. 
I.R. 1933 Nag. 130. 

Parti tion — Re- union — Successi on after— Brother 

Separated utenne brother— Rt^ht to inherit in pre- 
ference to re-ttmted father. 

Where in a joint Hindu family consisting of father 
and three sons, one of the sons, after a partition, again 
re unites with the father, and subsequently dies, the 
uterine brother even if not re united, is entitled to 
succeed to the property falling to his share on partition 
in preference to the re-united father, 33 Mad. 165, Ref. 
{Hasan, C.J., Raza and Pullan, JJ^ BINDRA v. 
Mathura. 6 Luck. 456 = I.R. 1931 Oudh 153*130 
I.C 345 = 8 O.W.N. 1 = 14 0.L.J. 68 = A.I.R. 1931 
Oudh 17(F.B.). 

— Parti ti on — Re- uni on — V al idi t y — C end tit ons , 

Para. 2 of S. 9, Ch. II, Mitakshara, makes clear 
that the parties to a re-union must have been parties to 
the original partition. When para. 3 states : “that 
cannot take place with any person indifferently, but only 
with a father, a brother or a paternal uncle,'* it is in- 
tended to place a further restriction within a still 
narrower limit than that prescribed by para. 2. 
The express mention of the father, brother and paternal 
uncle is restrictive and not merely illustrative. There- 
fore, a re-union, although established in fact, is in- 
operative in law, unless the parties to it are within the 
class of relationship to w^hich re- union is limited under 
the Mitakshara and they are also parties to the original 
partition. {Lord Thankerton.^ RAM NARAIN v. Pan 
Kuer. 62 I.A. 16=14 Pat. 268=37 Bom.L.R. 
144=60 C.L.J. 644 = 7 R.P.O 133=1936 M.W.N. 
92=37 P.L.R. 199=39 O.W.N. 266 = 16 Pat. L.T. 
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67=1936 O.W N. 201 = 163 I.O. 705 = 41 L.W. 161 = 

1935 A.L.J. 270=1935 A. W.E. 82=A.I.R. 1936 P.O. 
9 = 68 M.L.J. 139 (P.O.). 

Right to. 

’-•Partition — Right to — Deed by co-parcener trans- 
ferring share — Deed intended to protect tranferor from 
creditors — It bars claim to partition. 

Plaintiff, an improvident young man of loose charac- 
ter, who had embarked on a career of extravagance and 
reckless borrowing, was induced by his father and 
father-in-law to assign his share in the joint faniily pro- 
perties in favour of his father-in -law' for a nominal con- 
sideration. The deed was intended not to deprive him 
of his property, but to save it from his creditors, and it 
was found that it did not extinguish his interest in the 
joint family estate. 

Held, that plaintiff was still a coparcener in the joint 
property and was not precluded from claiming parti- 
tion. {Sir Shadt Lai.) KaMAKRISHNA AiyaR v. 
Parameswara Aiyar. 1936 O.W.N. 647 = 1935 
A.W.R. 661 = 41 L.W. 659 = 1651.0. 386 = 61 O.L.J. 
257 = 7 R.P.O . 200 = 1936 M. W.N. 508 = A.I.R. 1936 
P.O. 92 = 68 M.L J. 612 (P.C.). 

Partition— Right to — Right to take by survivor- 
ship— If a condition precedent. 

It cannot be held that there is no right of partition 
at all w'here there can be no right to take by survivor- 
ship. Cases of succession by survivorship in the case 
of impartible estates furnish an instance of exceptions. 
{y aradachariar and Burn, JJ>) VENKATESWARA 

Pattar V. Mankayammal. 160 I.O. 624 = 8 R.M. 
696 = 1935 M.W.N. 1271 = 42 L.W. 966=A.I.B. 

1936 Mad. 776 = 69 M.L.J. 410. 

Separation of one member. 

Partition —Separation of one member — Effect . 

Where one of the sons separates from the family, 
there is a disruption of the joint family and it ceases to 
be so. {Broadway and Abdul Qadir, //.) Mt. 
Manglan z/. Hira Singh. 135 I.C. 44 = I.R.1932 
Lah. 28=32P.L.R. 712 = AJ.R. 1931 Lah. 676 (2). 

Partition — Separation of one member — Effect on 

the remaining coparcener — P resum pti on . 

When one coparcener separates from others, the re- 
maining coparceners can remain joint among them- 
selves; and they can do so without any special agreenient 
among themselves. The question whether the remaining 
coparceners remained joint or whether they separated 
has to be proved as a question of fact in each case. 
{King and Thom, JJ.) PlYARE LAL v. CHUNNI LaL. 
143I.C.456 = I.R. 1933 All. 261 = 1932 A.L.J. 1018 
A.LB. 1933 All. 103. 

■■ Partition — Separation of one member — Effect on 

remaining members. 

If some of the members of a joint family separate, it 
does not follow necessarily that there is separation as 
amongst the members who continue to be joint. If the 
latter continue to be joint, that fact may be inferred 
from their conduct and surrounding circumstances. 
When a member of a joint family separates, the remain- 
ing coparceners without any special agreement among 
themselves may continue to be coparceners and enjoy 
as members of a joint family the property remaining 
after such partition of the family property. The question 
whether or not the remaining members continued joint 
or separate is to be determined by evidence in the case. 
52 I. C 83, Foil. {Patkar and Broomfield, JJ.) 
Sahebgouda V, BaSangouda. I.R. 1931 Bom- 431 
*183 I.C. 847 = 33 Bom.L.R. 680=A.1.R. 1981 
Bom. 378. . 
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Partition — Separation of one member — Effect on 

status of others. 

Where one member of a joint family has separated, i 
there is no presumption that the others continue joint ; 
but it does not follow as a matter of law they become 
separate either. It is a question of intention, a question 
of fact, and a concurrent finding on that matter arrived 
at by the Courts in India will not be interfered with by 
the Board. 30 C. 725 (P.C.); 4 Lah. 305 (P.C.); 30 C. 
231 ; 48 Mad. 254 (P.C.), Ref. {^Str George Lowndes.) 
Bal Krishna v, Ramkrishna. 68 I.A. 220=63 
All. 300 = 132 1.C. 733=1931 M.W.N. 793=I.R. 1931 
P.0.221 = 64 0.L.J. 131 = 33 Bom.L.R. 1280 = 1931 
A.L.J. 499 = 34L.W. 13 = 36 C.W.N. 816 = A.LR. 
1931 P.C. 164 = 61 M.L.J. 362 (P.O.). 

[Expl. 38 C.W.N. 977 (980); R. 1932 A.L.T. 1018 
(1019); 9 O. W.N. 950 (953).] 

Partition — Separation of one member — Effect on 

the status of others, 

A presumption of complete separation does not arise in 
all cases when there has been separation of one or more 
members and no definite agreement is necessary on the 
part of the remaining members to continue to be a joint 
family. Their status is a question of fact. 48 Mad. 254 
(P.C.) and 50 Bom. 8l5, Foil. {Jackson, J.Cf) TlKKl- 
LAL z;. Gulabchand. 27Nag.L.R. 343 = 136 1.0. 
233=I.R. 1932 Nag. 26=A.IR. 1932 Nag. 16. 


family separates from others, this presumption is 
destroyed and there is no presumption that the separa- 
tion was partial and was confined only to the member 
separating himself and that the remaining members of 
the family remained united. It is, however, open to the 
remaining members to continue to remain united or re- 
united but this can be only by virtue of an express or im- 
plied agreement between them and such an agreement, 
if pleaded, must be proved like any other fact. In other 
words, where proof of an express agreement to remain 
j joint or to re unite is wanting, such an agreement may 
be implied from the conduct of the non separating co- 
parceners, if the conduct points to the conclusion that, 
notwithstanding the sepatation of the outgoing co- 
parcener, they intend to remain joint. But in the 
absence of proof of an express or implied agreement to 
that effect, the presumption is that each coparcener is 
I separated from the other. There is, however, no pre- 
sumption that there was a separation betw'een one co- 
parcener and his descendants. {Thom and Iqbal Ahmad, 
JJ.) Ram narain Sahu z;. Makhna. 8 R.A. 18 = 
1936 A.W.R.996 = 166 I.C. 736 = A.I.R, 1935 All. 
876. 

- Partition — Separation of one member — Subse- 
quent general partition — Shares of branches — Quantum 
of — Deduction of share of separated member from the 
share of his branch. 


....... '^Partition — Separation of one member — Effect on 

status of others* 

The intention to separate communicated by one co- 
sharer to other co sharers does not raise a presumption 
that the other co-sharers became separate inter se* Am- 
ple time for consideration must be allowed; if such time 
has elapsed and shares have been defined with a view to 
allotment to the several coparceners, than in the absence 
of any evidence of agreement, it may perhaps be infer- 
red that there was separation. But the intention to 
separate evidenced by the plaint in a suit by one member 
does not render it necessary for the other members 
of the joint family to prove that at the time of the 
institution of the suit, they agreed to remain re-united. 
They must ordinarily be considered to be taking time for 
consideration while the suit was in progress, and the i 
decree for partition proves the nature of their eventual : 
decision. It is not necessary for the plaintiff to show ' 
that the other coparceners had come to a definite 
agreement soon after they learnt of the institution of the ' 
suit either show that the others also were decided at the 
time of the institution of the suit or render it necessary ! 
for them to show that at the time of the institution of 
the suit, they agreed to remain united. 5 Lah. 92(P.C.); 
30 C. 725 (P.C.); 4 Lah. 350 (P.C.) and 48 M. 254 
(P.C.), Ref. {Macnair, J.C, and Subhedar, A.J.Cf) 
Shrawand Dulya V, SURAj Prasad. I.R. 1931 
Nag. 129 = 134 I.O. 267 = 14 N.L.J. 66 = A.LR. 1931 
Nag. 141. 

’—Partition — Separation of one member —Status of 
others. 

The .separation of one brother raises no presumption 
either that there was a separation amongst the other 
brothers or that the latter remained joint. Whether the 
■remaining brothers have remained joint or not is a 
question of intention, which has to be determined on the 
facts of each case. {Bisheshwar Nath and Smith, J J.) 
Delasi z/. Bhagwan Din. 140 I.C. 692=I.R. 1933 
Oudh 6 = 9 O.W.N. 960=A.I.R. 1933 Oudh 27. 

Partition — Separation of one member — Status of 

remaining members — Presumption, 

The general principle is that every family governed 
by Mitakshara school of law is presumed to be joint 
unless the contrary js proved but if one member of the 


In a Mitakshara jonit Hindu family comprising 
several branches, if a member of one branch separates 
from the coparcener, and takes aw’ay his share at a 
partition effected for the purpose, while all the other 
members continue to live in jointness as before, — at a 
subsequent partition among all the branches, deduction 
should be given for the share withdrawn by the one 
member at the earlier partition in the share to be al- 
lotted to his branch. The subsequent partition should 
not be made rebus sic standibus as at the time of such 
! subsequent partition. 5 M. 362 and 57 M.L.J. 685 (F.B.), 
Foil.; 39 B. 734, Not foil. {Doraswami Iyer, C,J,, 
Sreenivasa Iyer and Mahadevayya, JJ,) SaDASHIVA 

Rao Sahujee p. Subbarao Sahujee. 10 Mys. 
L.J. 49=37 Mys.H.C.R. 77 (F.B.). 

Severance of status. 

See also EVIDENCE OF AND MINOR supra AND 

Suit for, infra. 

- ■■■ ^Partition — Severance of status — Institution of 
suit — Effect of. 

The mere institution of a suit for possession of 
property by partition by a member of a joint Hindu 
family causes a disruption of the family. [.Middleton, 
J.C. and Saaduddin, A. J.C.) MaLIK PaRTAP SiNGH 
z/. Harkishan Singh. 147 I.O 1087 = 6 R. Pesh. 
,42 = 36 P.LR. 260 = A.LR. 1933 Pesh. 85. 

■ ■ Partition — Severance of status — Institution of 

' suit for partition — Effect of. 

I Partition, according to the Mitakshara school of 
; Hindu Law is a severance of the joint status and a 
matter of individual volition. A definite and unequivo- 
cal indication of his intention by a member of a joint 
family to separate himself and enjoy his share in 
severalty is all that is necessary. It is immaterial whether 
I the other members consent. The intention to separate 
may indicate either by explicit declaration or by con- 
duct; the institution of a suit for partition is a sufficient 
indication. Although a decree in the suit is necessary 
for working out the shares, the status becomes separate 
on the assertion of the right to separate, whether the suit 
proceeds to judgment or not. {Costello and Lort 
Williams, JJ,) DHANABATI BIBI v , PROTAPMULL 

Agarwalla. 61 Cal. 1066=164 LO. 666 (2) =7 
R.O. 614=38 O.W.N. 1046= A.LR. 1936 Cal. 131. 

) 
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FarMton—Scvtrance of status — Statement by 

eoparcener m deed of transfer executed by him— If 
constitutes severance. 

The statement by a member of a joint Hindu family 
in a deed of transfer executed by him to a stranger 
specifying his share in the family property as half and 
that he is separate from the other coparceners will not 
itself constitute separation and make the deed valid, 
which is otherwise invalid. Theie may be cases in 
which from statements of separation m the deed of trans- 
fer itself, an inference of fact may be drawn that there 
vfos a partition. Ihit a mere statement in the deed that 
the transferor has got a specific share w ill not constitute 
separation a.s a matter of law^ {Kkaja Mohammad 
Noor and Varma^ //•) MAHINDKA OJHA v, SiTA- 
RAM OJHA. 166 1.O. 827 = 7 R.P. 627 = 16 Pat.L.T. 
377= A.I.R. 1936 Pat. 349. 

Shares. 

Partition — Shares — Acquisition by co-sharer of 

distinct property — Ptght to double share. 

In a partition under Hindu Law, the joint property is 
divisible equally; but a co-sharer whoacquiies a distinct 
property with the aid only of the joint funds is entitled 
to a double share in that property. The rule, however, 
has no application when the self-acquisition has been 
blended with the common stock. {Mittcr and McNair^ 

//.) nanilal Das v, nutbehari Das. 38 C.W.N. 
861. 

■ Partition — Shares — Doctrine of double share 

— Applicability* 

The doctrine of a double share on partition is appli- 
cable where at the foundation there was an acquisition 
out of joint funds, but the means of acquisition drawn j 
from the joint funds was of little consideration while the 
personal exertions are considerable. The doctrine has 
no application where there has been no common funds 
which even went to start or implement the business. 
{Mukerjt and ATa^* //.) ASHUTOSH MUKERJEK v, 
Tarapada Mukerjee. 150 1.0.292 = 6 R.O. 813 
= 68 C.L.J. 372 = A.I.R. 1934 Cal. 808. 

Subsequently born son. 

— P artition — Subsequently born son — Right to 

question partition. 

It is an ordinary incident of Hindu Law that when 
partition is effected between two brothers and these 
brothers have minor sons, each brother represents his 
branch consisting of himself and his sons. If it weie 
not so, no partition would be effected so long as there 
are minors living in the family. So a partition effected 
in 1890 betw’een tw’o brothers cannot be questioned by a 
son born in l905. No fresh cause of action is created 
by his biith as his father represented the line before his 
birth. {Sen and Ha j pat, //.) JAMNA PRASAD v. 
Mt. Durga Dei. IR. 1933 All. 362 = 144 1,0. 38 
= A.I.R. 1933 All. 138 (2). 

Suit for. 

Partition--- Suit for between two branches — Heads 

of branches as parties. 

Where the suit is not for partition of the properties 
betw een all the alleged coparceners inter se but what is 
prayed for is a division between the two branches of the 
family. 

Held, that to such a suit the really necessary parties 
w^eie the heads of each branch of the family and that it 
was not obligatory on the plaintiff to implead all the 
members of the two branches. (Tek Chand and John 
stone, //.) BiSHAMBAR DaS v* K AN SHI PARSHAD. 

13 Lab. 483 = 1411.0. 46 = I.R. 1933 Lab. 54=33 
P.L.R. 842=A.I.R 1932 Lab. 641. 


Partition — Suit for — Conveyance of his interests 

executed by the son — Weak-minded wastrel — Validity 
of — Onus of proof. 

In a suit for partition, the plaintiff who had recently 
attained njajority sought to set aside a conveyance exe- 
cuted by him in favour of his father-in-law' purporting 
to convey his interest in the family properties for a 
nominal consideration on the giound of coercion an 
undue influence. It was proved that the plaintiff was 
a weak-minded wastrel. ‘Under the ciicumstances, it 
was held the onus w^as heavily on the defendants (the 
father and father-in law) to show that the plaintiff 
executed the deeds with full knowledge of his rights 
and with free consent. {Kumaraswami Sastriar and 
Reilly, JJ.) RAMAKRISHNA AyYAR V, PARAMES- 
wara Ayyar. 1931 M.W.N. 216. 

Partition — Suit for — Division in status — Date 
of. 

When a suit for partition is filed, the filing of the suit 
effects a severance of the family, subject to the condition 
that the suit is proceeded with. If the suit is withdrawn, 
there is no severance, but if the suit is ultimately 
decreed, whatever the interval of time may be, the date 
of severance is the date of plaint. 35 All. 80; 39 All. 
497; 48 M. 465 and 50 M. 866, Foil. {Ramesam, O.C. 
J. and Cornish, /.) ThaVASIMUTHU NADAR v. 
Thavasimuthu Nadar. 136 1.0. 671 = I.R. 1932 
Mad. 155 = 1931 M.W.N. 1023 = A.I.R. 1931 Mad. 
824. 

^Partition — Suit for — Inadvertent omission to 
include one item — Fresh suit — Maintainability, 

Even after decree has been passed in a suit for parti- 
tion of family property, a subsequent suit may be 
brought in respect of some portion of the property which 
had inadvertently been omitted in the former suit. 
{Grille, A./.C.) GapulaL v. GaJASa. I R. 1932 
Nag. 74=138 1.0. 186 = 16 N.L.J. 16=A.I.R. 1932 
Nag. 92. 

’Partition — Suit for — Parties tc — Grandsons, 

In a suit for partition instituted by a member of a 
joint Hindu family, the grandsons may be proper parties, 
but they are not necessary parties if their interests are 
represented in the suit by their father. {Tapp, /,) 
Thakar Singh v. Sant Singh. I R. 1933 Lab 
143=1411,0. 667 = 34 P.L.R. 667 (2) = A.I.R. 1933 
Lab. 466. 

Partition— Suit for — Properties claimed as joint 

acquisitions — Failure to Prove — Finding of blending — 
Decree, if can be passed on basis of finding. 

When the plaintiff in a partition suit claims that the 
properties have been acquired with the joint exertions 
and earnings of all the members, and the Court finds 
against the claim, but finds on the evidence, that there 
was blending of the separate earnings and properties 
were purchased out of the mixed fund so as to make the 
propel ties so pui chased joint, there is nothing to prevent 
the Court from decreeing partition on the footing that 
the properties are joint by reason of the blending. 
{Mitter and McNair, JJ.) NaNILAL DaS v, 
Nutbehari Das 38 O.W.N. 861. 

■ 'Partition —Suit for — Severance of status — Time 

— Settlement and will executed prior to service of notice 
— Validity, 

The mere filing of a suit for partition does not neces- 
sarily effect a final severance in status, for a plaintiff 
may withdraw his declaration of intention and then no 
severance is effected but when notice of suit is served on 
the defendants the severance of the joint family status 
must be deemed to continue from the presentation of the 
plaint. Hence, where a father afte# instituting a suit 
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for partition against his son, but before the son is served 
with summons, settled some portion of his half share of 
the property on his daughters and simultaneously exe- 
cutes a will and thereafter dies during the pendency of 
the suit, the settlement and will are valid. 78 I.C. 256, 
Foil. ; 35 A. 80; 28 M.L.J. 423; 39 M. 159; 43 C. 1031; 
45 Mad. 489; 48 M. 254; 48 Mad. 465; 50 Mad. 866; 
50 C. 84; 39 A. 496 and 52 Mad. 845, Kef. i^Madhavan 
j ) Rama Ayyar v. Meenakshi Ammal. 
LB. 1931 Mad. 452-1931 M.W.N. 627-33 L.W. 
384-130 I.O. 756 - A.I B. 1931 Mad. 278. 

Trading family. 

Partition — T f^adtn^ family — Interest from date 

of suit to decree — Plaintiff* s right to — Nature of claim. 
When the patties to a suit for partition belong to a 
Hindu trading family, the presumption is that the 
money of the family is always invested, and so the 
plaintiff in such a suit is entitled to interest from the 
date of plaint to the date of the decree. The plaintiff’s 
claim is not strictly for interest, but for a portion of 
the income of the family between the date of suit and 
the decree, though by accident the income is in the 
shape of interest. (Pamesam and Curgtiiven, //.) 
Annamalai Chktty V. Palaniappa Chettiar. 
156 I.C. 161-7 BM. 647 = 40 L.W. 619-A.I.B. 
1936 Mad. 266. 

Widows. 

Partition — Widows — Co -widows — Partition 

betw’een'— Rights of the survivor. See WIDOWS — CO- 
WIDOWS. A.I.B. 1936 Oudh 296. 

Perpetuity. 

■ Perpetuity — Rule against perpetuities— Arrange- 

ment tying up property from generation to generation — 
Invalid. See T. P. ACT, JS. 14. A.I.B. 1935 Sind 236. 
Beligious endowment. 

See also ADVERSE POSSESSION AND HINDU I.AW 
— Sanyasi. 

Alienation. 

CONSTRUCTION. 

Debt. 

Dedication. 

Devolution of office. 

Dharmakartha. 

Idol. 

Mahant. 

Management. 

Manager. 

Matathipathi. 

Math. 

PRIVATE trust. 

Public trust. 

Shebait. 

Temple. 

Trustee. 

Wakf by Hindu. 

Alienation. 

Peli gi ous endowment — Al i enati on — Alt enati on 

by shebait — Avoidance by successor. 

Property dedicated to a religious use is inalienable 
and the objection may be raised by a successor to the 
shebaitship. 60 I.A. 124, Rel. on. (^Mukerji and S, 
N,Gkose,JJ.) NaRAYAN CHANDRA v, BHUBAN 
Mohini. 38 C.W.N. 16-161 I.O. 964 -A.I.B. 
1934 Cal. 244. 

Religious endowment — Alienation — Alienation by 

trustee — Validity of —Duty of lender. 

If the lender makes proper inquiries and acts honestly, 
he is protected, although it turns out that in point of 
fact there w'as no real necessity. So a pledgee of temple 
property who advances money to avert a sale in execu- 
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tion of a decree is not bound to go further back beyond 
the decree to ascertain whether the Court was right in 
giving the decree, having given it, in putting up the 
property for sale. {JV enkatasubba Rao and Curgenven, 

//.) Venkataraman V. Sivagurunaiha 
Chettiar. I.E. 1933 Mad. 442=144 I.C. 584- 
A.I B. 1933 Mad. 639. 

Religious endowment — Alienation — Debutter 

property. 

Debutter property can be transferred in certain circum- 
stances, eg.', (1) vvheie such transfer is allowed by cus- 
tom; (2) where such transfer is made by one of the 
shebaits to a co-shebait; and (3) where all co-shebaits 
combine to make a tiansfer to a stranger. Theiefore 
wheie the dedication is a proper dedication and the pro- 
perty is debutter and is never treated by the shebaits as 
secular property, a transfer not coming within the above 
exceptions to a stranger of such property is void. 

Ghose, /.) ANNADAPROSAD ADAK v, MIHILAL 
Adak. 1621. C. 518-7 B.C. 283-69 C.LJ. 514- 
A. I. B. 1934 Cal. 650. 

Religious endovunent — Alienation — Duty of 

lender — Enquiry — Loan by trustee — Pledgee dvancing 
monty to avert sale in execution — No duty to enquire in 
to merits of decree. 

If the lender makes proper inquiries and acts hon- 
estly, he is protected, alothough it turns out that in point 
of fact there was no real necessity. So a pledgee of 
temple property who advances money to avert a sale in 
execution of a decree is not bound to go further back 
beyond the decree to ascertain whether the Court was 
right in giving the decree, or having given it, in putting 
up the property for sale. {Venhatasubba Rao and 
Curgenven, //.) VENKATARAMAN v, SlVAGURU- 

natha Cheitiar. I.B. 1933 Mad. 442-144 I.C. 
684 -A.I.B. 1933 Mad 639. 

Religious endowment — Alienation — Math — 

Alienation by Mahant'— Validity during hts lifetime — 
Avoidance of tritnsfer — Limitation, 

Where a mahant alienates property appertaining to 
the math without any legal necessicy, the alienation is 
not void but is good, though good only to the extent of 
creating an interest in the math property which endures 
during his tenure of office with the result that the alie- 
nee's adverse possession of the property commences when- 
the alienating Mahant ceases to be Mahant by death or 
otherwise. In this respect theie is no * distinction in 
principle between a disposition purporting to be a grant 
of a permanent lease and a giant by way of absolute 
sale. {^Lord Russell of Killowen,') Ram ChaRAN DaS- 
z/. Naurangi Lal. 60 lA 124-12 Pat. 261-67 
CLJ. 229 = 37 L.W. 612-36 Bom LB. 630 = 1. B. 
1933P. C. 66 = 10 0. W. N. 456 = 17 BD 764-142 
LC. 214-14 Pat L.T. 186 = 1933 M W.N. 272- 
1933 A.L J. 327- 37 C.W.N. 641- A.I.B. 1933 P.C. 
76 = 64 M.L.J. 606 (PC.). 

[P. 62 I.A. 47 = 68 M.L.J. 499 (P.C.); B. 38 C.W. 
N. 15 (23).] 

Religious endowment — Alienation — Mortgage 

for necessiiy — Decree for sale. 

It is not an inflexible rule that the property belonging 
to a temple is not liable for sale in pursuance of a mort- 
gage. Where the property mortgaged did not represent 
the original endowment but was acquired by the temple 
piecemeal as a commercial investment for the purposes 
of increasing its resources, there is no necessity for safe- 
guarding the particular property for the perpetual use of 
the temple at the expense of the mortgagee who has 
advanced money on security and for legal necessity and 
there can be a decree for sale of the mortgaged pro- 
perty. {Grille, J^C.) PREMDAS v. ShEO PRASAD. 
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31 N.L.R. 113=162 I.O. 362 = 7 B.N. 96=A.I.B. 
1934 Nag. 222. 

- Rel i ous endowment — Al tenatt on — Necessity — 

Daily worship of temple. 

Money borrowed for keeping up the daily worship of 
the temple is for an actual and existing necessity even 
though the shortage of money is due to bad manage- 
ment. (J^enkatasubba Rao and Curgenven^ //•) VeN- 
KATARAMAN V. SlVAGURUNATHA CHETTIAR. I.R. 

1933 Mad. 442=144 I.C. 584 = A.I.B. 1933 Mad. 
639. 

Religious endowment — Alienation — Necessity — 

Payment o f previous mortgages. 

The satisfaction of previous mortgages in order to | 
prevent sale of the property constitutes legal necessity. ' 

A. I.R. 1926 (P.C.) 112, Rel. on. {Grille. J.C,) 
PritmDAS SheOPRASAD. 152 I.O. 362 = 31 N.L. ; 

B. 113=7 B.N. 96 = A.I.R. 1934 Nag. 222. 

Religious endorvment — Alienation — Necessity — | 

Proof of — Recitals. I 

The recitals in a document executed 40 years ago can ' 
be treated as cogent evidence of the correctness of the 1 
statements made therein {Grille. J. C.^ PREMDAS v | 

Sheoprasai). 162 I.O. 362=7 B.N. 96 = 31 N.L.B. I 
113 = A.I.R. 1934 Nag. 222. j 

Religious endowments — Alienation — Palas of 
Kalighat temple — Attachment in execution — Validity. ; 

Where by custom the pala of an endowment was 
transferable among a limited class of heirs. j 

Held, that the palas were attachable in execution. ' 
{Milter and Henderson. J IlARIDAS HALDAR z/. . 
Charu Chandra Sirkar. 60 Oal. 1351 = 147 I.O. 
924 = 6 R.O. 377 = 37 O.W.N. 978 = 68 O.L.J. 239= 
A.I.B, 1933 Oal. 767. 

Religious endowment — Alienation — Perpetual 

lease — Math — Presumption of necessity, 

A perpetual lease which was granted several years j 
back by the then manager was recognized and treated as 
valid by the subsequent matathipathis. I 

Held, that the presumption as to necessity of the 
transaction could be permitted, even though the grant 
did not contain any recital as to necessity. (Case-law 
Disc.) {Venkatasubba Rao. J.) RamAN ThiRUMUMPU 
V. Karunakara Menon. 1933 M.W.N. 79=147 
I.O. 736 = 6 R,M. 386 = 38 L.W. 843 = A.I.R. 1933 
Mad. 852. 

Religious endorvment — Alienation — Permanent 
lease by Maihaihipathi — Validity of — Math. 

Where the head of a math grants a permanent lease 
of immovable property with which the math is generally 
endowed, the lease is good for the lifetime of the gran- 
tor. It is not void ab initio and the grantor himself 
cannot sue to avoid it. 44 M. 831, Foil. 26 T..W, 202, 
Diss. From. {Beasley. C.J, and Bardsrvell . Jf) Sri 
CHIDAMBARA SlVAPRAKASA PaNDARA SaNNADHI V. 
Manickam PILLAI. 6 1.R. (Mad.) 206 = 146 I.O. 52 
= 37 L.W. 628-1933 M.W.N. 344=A.I,R. 1933 
Mad. 481 = 64 M.L.J 677. 

■ 'Religions endorvment — Alienation — Temple — 
Manager — Power to grant perpetual lease. 

Although ordinarily the manager cannot grant a 
perpetual lease of temple property, he possesse®, in 
special and unusual circumstances, the power of making 
such a grant in other words, the alienation will be 
upheld, if some imperative necessity is proved. {JVen- 
katasubba Rao. J.) RAMAN THIRUMUMPU v. KARU- 
NAKARA Menon. 1933 M.W.N. 79 = 147 1.0. 736= 

6 B.M. 386 = 38 L.W. 843= A.I.B. 1933 Mad. 852. 
Construction. 

'• " •Religious endowment — Construction — Grant to 

managers burdened rvith services or grant to shrine 
itself. 


j The shrine of Jivanram Swamy was endowed with 
; certain properties under an ancient grant subsequently 
(confirmed by a sanad of the British Government in 
j 1862. The property was mentioned as Devasthan pro- 
I perty; name of the holder was entered as Jivanram 
! Swami, manager Govindbhat; “the lands shall be con- 
' tinned for ever as endowment of property of Jiwanram 
! Swamy on condition that the managers shall continue 
I faithful subjects and pay Rs. 37 10 yearly as judi.^' 

Held, that it was a grant not to the managers or vahi- 
vatdars coupled with the obligation to make certain 
payments or render certain services to the shiine — but it 
was a grant to the idol or rather the shrine itself and 
that under the ordinary law, the properties were inalien- 
able. CBaher and Broomfield. //.) NARAYAN BAL- 
WANT V. DATTATRAYA RaMaCHANDRA, 141 I.C. 
103 = 34 Bom.L.B. 1469=I.B. 1933 Bom. 59 = A.l B. 
1933 Bom. 26. 

Debt. 

Religious endowment — Debt — Shebait — Power to 

incur. See SheHAIT, infra. A.I.B. 1933 Mad. 639. 
Dedication. 

-'-‘^-‘Religious endowment — Dedication — Bequest of 
immovable property to wife and son — Provision thatone- 
fourth of income to be spent over a temple — Charge in 
favour of temple, if created. 

Where by a will, a Hindu testator bequeaths all his 
immovable property to his wife and minor son, provid- 
ing therein that one fourth of the income of that pro- 
perty should be spent over a certain temple, the will 
creates a charge in favour of the temple. {King^ C.J. 
and Zia uDHasan. /.) PaRSHADI LaL v. BRIJ MOHAN 
LAL. 169 I.C. 117 = 8 B.O, 159 = 1936 O.W.N. 1217 
= A.I.R. 1936 Oudh 62. 

‘- “ ^Rgltgious endowment — Dedication — Burden of 
proof — Tests. 

In the absence of any evidence to prove that a certain 
institution, for which the character of a Math is claimed 
is actually engaged in religious or charitable work, the 
institution can neither be regarded as a religious or 
charitable institution, nor its property as a religious or 
charitable endowment. The burden must be laid on the 
Mahant of proving that the property in his possession 
has been dedicated to the institution before it can be 
treated as res extra commercium. The dedication may 
be established either by production of a written instru- 
ment of endow’inent or by circumstantial evidence such 
as the mode of appropriation of the income, the entries 
in the revenue records pertaining to the lands and the 
title under which the accounts are kept. The test which 
should apply to such cases are these: Was the institu- 
tion subservient to the Mahant or was the Mahant 
subservient to the Math? Was the Mahant under a legal 
obligation to apply the income of the property in his 
possession solely to the purposes of the institution or w^as 
it discretionary with him to do so ? Whether the plain- 
tiff was only a manager of the institution and adminis- 
tering its property as its agent or he was himself the 
owner, who, to justify his profession as an ascetic 
devoted at his discretion a fraction of the income to the 
purposes of the Math, the decision would depend on the 
nature of the answers which, in view of the evidence it 
is incumbent on the plaintiff to lead, could be given to 
the aforesaid questions. {Niyogi. A.J.C.) GaNESHGIR 

GosAi V. Fatehchand Bania. 31 N.L.B. 282 = 157 
1.0. 212=8 R.N 30=A.I.B. 1936 Nag. 114. 

■ -^Rel i gious endowment — Ded i cati on — Chan tabl e 
bequest — Nature of dedication — Gift of property or 
income — Trust. 

The testatrix began by giving all her movable pro- 
perty and certain items of immovable property absolute- 
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ly to her brother and then she gave the remaining pro- 
perties which she named in trust for the performance 
of the charitable purposes set out in the will. She 
emphasised her intention of making a complete dedica- 
tion by saying that the immovable properties had been 
reserved for charitable purposes and directed that the 
income only should be expended on charities. The will 
did not contain a list of expenses or specify the amount 
of income fixed for performing the charities. 

Htld^ that the properties themselves w’ere^ dedicated 
to charity and were held in trust that the gift was not 
Subject to the burden of performing the charities and 
that the pioperties could not be alienated except for 
objects binding on the trust. 8 M.I.A. 66 and 43 All. 
291, Ref. {Wallace and Cornish^ JJ.) KaNDASAMI 
PiLLAi zc Munisami Muhaliar. IR 1932 Mad. 
435 -=137 I.C. 707-= 1932 M.W.N. 321 = 35 L.W. 350 
= A.I.R. 1932 Mad. 589. 

•^Relt^ioiis endowment — Dedication — Complete 

dedication'— Direction to spend surplus on charitable 
purposes. 

Ter Rankin, C.J. — A direction that the shebait bhall 
spend any surplus income on certain charitable objects 
or pious acts is not uncommon in Hindu debutters, and 
does not make the dedication incomplete. (6'. C. Ghose, 
Milker ji, Mitter, Giiha and M. C. Ghose, /J-) MONO- 
har Mukekjke V. Bhupendra Nath Mukerjee. 
€0 Cal. 452 =141 10. 544 =- 1 R. 1933 Cal. 115-53 
OL.J. 468 = 37 C.WN. 29-A.I.R. 1932 Cal. 791 
(F.B.). 

—■ ■ ^ Reli gioui endowment — Dedication — Construe^ 
tion of deed — -Property not conveyed but only charge 
created. 

Where the deed of endowment provided that after the 
expense of religious worship and ceremony had been 
met, the surplus income w’as to be invested in tenanted 
houses lor the production of still greater revenue and 
the sole purpose mentioned as the ultimate destination 
of the fund was the balding of a house or houses in 
which the .settlor's descendants or some of them may 
reside. 

Held^ that the properties were charged for the pur- 
, poses mentioned but were not absolutely dedicated to 
the endowment. {Rankin, C.J. and Coitello, J.) 
SURENDRAkRISHNA RaY SHREE SHREE ISHWAR 

Bhubaneshwari Thaurani. 60 Cal 54 = 6 I.R. 
(Cal ) 20 = 144 I.C. 792 = A.I.R. 1933 Cal. 295. 

~Relt ^tous endowment — Dedication — Endcnvment 
in favour of Srt Ram Chanderji Maharai— Validity . 

An endowrment in favour of one of the (»odsof the 
Hindu pantheon, z/;0., Sri Ram Chandei ji Maharaj, is 
not void under the Hindu Law. 33 All. 793 and 46 C. 
05l, Cons. {Sen an I Rennet, JJ.') BanKEY 
Lal V, Peake Lal. 53 All. 710-I.R. 1932 All. 
285 (1) = 137IC 187 = A.I.R. 1932 All. 244(2). 

~mR^di gi ous en denument — Ded i cati on — Essentials. 

The dedication of property to a deity is not a sacra- 
ment, but a secular act like a gift of propeity by one 
person to another. In the case of religious and charit- 
able gifts, not the acceptance but only the act of dona- , 
tion that is essential, i.e., the essential element is the 
renunciation of the donor of his propery and not the 
acceptance of it. All that is involved in dedication is ' 
the divesting of ownership. That can be done by a clear j 
expression of intention to dedicate the property and to i 
renounce ownership coupled with acts showing appro 
priation of the income of the property to the purposes 
of the endowment. {Niyos^t and Staples, A. f Cs.) . 
Ram Swaroop 7j. Thakur Ramchandraji. 31 N. 
IiR. 188 = 167 1.0. 17 = 8 R.N. 12= A.I.R. 1936 | 
Nag. 35. 

Q. D.— II— 49 
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•Religious endenvmehi — Dedication —Evidence of 

— Presumption when no mention of private trust in deed 
of endowment. 

In the case of a deed of trust with reference to a 
Hindu temple, the presumption is in favour of a public 
dedication, when there is nothing contrary to such a 
presumption and when there is no mention of a private 
I or family trust, even though the deed does not in terms 
declare it is a public tiu&i. {Staples, A. J, C.) GaYA 
Prasad z/. Bhargava. I.R. 1933 Nag. 246 = 144 
I.C. 606 = A.I.R. 1934 Nag. 48. 

“Religious endowment — Dedication — Evidence of 

— Succession f tom guru to chela — Presumption from. 

Even though there is no direct evidence of dedication, 
there is a presumption that an institution has been dedi- 
, cated to religious uses from the fact of succession being 
from guru to chela to the exclusion of natural heirs. 
{Addison and Agha Haidar, JJ.') i-UNDAR .SiNGH v. 
Narain Das. 35 P.L.R. 619-165 I.C. 396 = 7 R.L. 
706 = A.I.R. 1934 Lah. 920. 

Religious endowment — Dedication — Interference 

— Thakurdwara built out of public subscriptions. 

Where the thakurdwara was shown to have been built 
out of public subscriptions and it was later on dealt 
with as wakf. 

JfeJJ that the thakurdwara was public. {Shadt LaJ 
C.J. and Hilton, J.) LaCHHMAN DAS v. ARYA 
Pritinidhi Sabha, Punjab. I.R. 1932 Lah. 466 
' (2) =138 I.C. 309 = A.I.R. 1932 Lah. 603. 

■■ ■Religious endow*ment — Dedication — Math — Proof 

—Essentials. See HINDU LAW—ReIAGIOUS ENDOW- 
MENT — DEDICATION. 31 N.L.R. 282 = A.I.R. 1936 
Nag. 114. 

~^Rdt gi ous endonvment — Dedication — Nature and 
extent. 

The settlor had executed a deed of wakf by which he 
' dedicated his entire properties for the service and wor 
I ship of five deities. He appointed five persons named 
I therein as managers and mutawallis with the reservation 
that he in his lifetime and his wife after him should be 
' the first manager. Then the deed recited the objects 
I upon which the income was to be expended which inter 
I aha included the maintenance of worship, festivities and 
other religious and charitable purposes. Then followed 
a clause by which he was to get his personal expenses, 
the expenses of his family and the marriage expenses 
! of his daughter out of the estate, according to their 
' position in life. He also reserved the right of appoint- 
I ing managers during his lifetime. Sub.^equent to the 
execution of the deed^ though the sangalp and samatpan 
ceremonies w'ere formally performed, the settlor, instead 
I of appi} ing for mutation of names in favour of the 
I deities, applied for registration of his own name. The 
I net income of the property was Rs. 5,300 while the 
objects of the trust involved an expenditure of only 
I Rs. 1,700. There was no change in the manner of expen- 
diture and the settlor sometime later executed a second 
i deed making further provision for his possible descen- 
dants. 

Held, under the circumstances, the deed only created 
a charge on the property for the service and w^oiship of 
the deities and not an out and out dedication. {Roi^s and 
Dhavle, JJ.) BHEKDHARI SINGH v. SRI KaMCHAN- 
DKR II. 10 Pat. 388 = 136 I.C. 290 = I R. 1932 Pat. 
66 = 13 Pat.L.T. 331 = A.I.R. 1931 Pat. 275. 

Religt ous endo7vtnent— Dcdicati on — Proof of. 

No writing is necessaiy to create an endowment 
except when it is created by a will; no trust is required, 
even in the case of a dedication to an idol, which cannot 
itself physically hold lands; it is not necessary, though 
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it is usual to vest the land in trustees, nor is it necessary 
that there should be any express words of gift to the 
idol. All that is necessary for (he validity of a deed of 
endowment is that the executant should divest himself 
of the property; whether he has done so or not is to be 
determined by subsequent acts and conduct. 46 M. 300 
and 12 Bom. 247, Ref. {/^aker and Nauavaii^ J 
Maruti Ram KAO v. Mallapur Shri Gopal 
Krishna. IR. 1932Bom. 376--138 I.O 483 = 34 
Bom.L.B. 416 = A.I.R. 1932 Bom. 306. 

Religious eudiyiumeui-- Dedication —Proof. 

A will provided as follows “each and every othei of 
my property wherever situate shall form of constitute 
the debutter estate of Iswar Tanga therein my heirs or 
legal representatives shall have no right or title. The 
Malik of the said propertie.s shall be the said Iswar 
Linga. None shall have power to make a gift or sale or 
create encumbrances thereon or in any manner alienate 
the same. Acts, if any, so done shall be rejected at 
law.” The will further provided that the properties dedi- 
cated should be burdened with certain charges necessary 
for the maintenance of the ancestral deity. 

Held^ that there was a valid dedication to the family 
idol by means of the will. {Graham and Mitter, JJ.) 
CHERAG ALl SARKAR V. Nawab Khaji Habirul* 
LA. IB. 1931 Cal. 807=134 1.0, 311=63 O.L.J. 
421=A.I.R. 1981 Cal. 782. 

——Religious endaivment — Dedication — Proof of — 
Public user., if sufficient. 

The e.sseniial ingredient which constitutes a gift of 
movable or immovable property in the Hindu Law is 
the sanknlp and the samarpan whereby the property 
is cornpletly given away and the owner completely 
divests himself of the ownership of the property. The 
fact that a dharamsala was built by a person in accord- 
ance with the wi.shes of his predecessor, without ex- 
press dedication to the public and without sankalp and ' 
samarpan does not make such dbarmasala a public I 
trust, and proof of user would not be sufficient to • 
establish dedication; where on the other hand, the evi- 1 
dence was to the effect that the owner kept the keys of i 
the building and permission to use it was obtained from ' 
him, it must be held to be a private institution. {Adds- I 
son and Ai^ha Haidar. //.) CHANDU I.AL v KampaT I 
Mal. I.R. 1933Lah. 136 = 141 I.O. 623=34 P.L. 
B. 105=A.I.B 1933 Lab. 189. ' 

[B.36P.L.K. 13(19,20).] 

Religious endozument — Dedication — Proof of — 

Use of family property for temple for a number of years. 

Where there is nothing to show' that any particular 
properly or any fund had been at any times set apart for 
the maintenance of the temple or that any trust or en- 
dowment had been created by the founder, the mere use 
of a portion of the joint family funds for a number of 
years for purposes of a temple under a sort of family 
arrangement cannot establish a dedication to charity 
{Wtdia.J.') Hansilal 7'. Govindlal. IR. 1933 
Bom. 46 = 140 I.O. 819=34 Bom.L.B. 733= AIR. 
1932 Bom. 489. 

Religious endowment — Dedication — Property 

passing from guru to chela— Presumption. 

The fact that the properties passed always from guru 
to chela to the exclusion of blood jelations affords a 
strong presumption of the existence of a religious insti- 
tution the members of which renounce w'orldly affairs. 
{Coldstream and Hilton. //.) NIHaI. ChaND v 

NarainDas. 36 P.L.R. 162 = 1651.0. 620 = 7 RL 
603 = A IR. 1934 Lab. 949. 
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; Religious endowment — Dedication — Property 

\ subject to a cha*‘ge and not a trust in favour of chart- 
' tics. 

i In determining whether the will of a Hindu gives the 
^ te'itator’s estate to an idol subject to a charge in favour 

■ of heirs or makes the gift to the idol a charge upon the 
! estate, there is no fixed rule depending upon the use of 
: particular terms in the wdll; the question depends upon 

the construction of the will as a whole. A will provided 

■ that the testator’s sister shall enjoy the immovable pro- 
' i)erty and from its income shall expend annually certain 

quantities of paddy and of cash towards the upkeep of 
the .‘“pecified ceremonies and charities and shall give the 
, testator*s wife a certain quantity of paddy for mainte- 
nance and contained the following clause; ‘In this 
manner my sister and her male heirs and their descend- 
ants from generation to generation shall defray the 
aforesaid expenses and take the balance of the income 
for themselves’. 

Held, that the will bequeathed the property to the 
sister subject to the charges specified, and did not create 
a t lust. (Cnrgenven and Cornish. J J f) KRISHNA- 
SWAMI SaSTRIGAL V. AVAYAMRAL Ammal. I.B. 
1933 Mad. 254 = 142 I.O. 721 = A.I.R. 1933 Mad. 
204. 

- ■ 'Religious endowment — Dedication — Real or illu- 
sory — Test of. 

The tests of a bona fide or a nominal endowment are 
how did the founder treat this property, or how have 
his descendants treated it as the income of the endow - 
1 ed lands been continuously applied to the object of dedi- 
cation? It is incorrect to presume that because a nomi- 
! nal endowment has once been made it is to be regarded 
an an endowment for ever In order to establish the 
I case of a real, bona fide endowment, it must be establi- 
shed that an absolute grant was in the first place made 
with the intention that the profits should be applied for 
the services of the idol, that the profits have since been 
so applied and that the members of the family of the 
founder have not treated the property as one, the profits 
of which were mainly intended to be applied for their 
lienefit. The grantor should have completely divested 
himself of every portion of the endowed property and for 
this purpose the evidence of the actions of the party 
after the deed of dedication can legitimately be gone into 
as determining the question whether there has been a 
real dedication. 3 W.R. 142; 18 W.R. 399; l5 C. W. 
N. 126; 4 R.L.J. 533; 42 A. 395; 43 A. 291 (P.C.); 5 
Pat.L.T. 305; 6 Pat. 259 (P.C.); l7 C. 498 (P.C.), Ref. 
{Ross and Dhavle. J J ) BHEKLHARI SiNGH v. SRI 
Ramchanderji, 10 Pat. 388 = 136 I.O. 290 = I.R. 
1932 Pat. 66 = 13 Pat. L.T. 331 = A.I.R. 1931 Pat. 
276. 

[R. 36 P.I. R. 13 (19); 34 P.L.R. 105 (109) D. 8 
Luck. 266 (277).] 

Religious endenvment — Dedication—Shebaitship 

carried on by turns by two branches of family — Will by 
1 head of one branch — Provision that in a certain ez>ent 
all his properties should be devoted to zvorshtp of idols — 
j If absolute dedication or only as regards hi s turn of 
I worship — Succession to properties and shehaitship — 

! Right of members of other branch. 
i The ancestor of the plaintiffs and defendants founded 
i an endowment for the worship of the family idols some- 
time prior to 1846, and by an ekrarnama of that year, 
1846, certain properties were charged with the worship 
of the idols. The arrangement was that the tw'o branches 
of the family, through whom the plaintiffs and the defen- 
dants respectively claimed should get their shares in pro- 
portion of 10 As. and 6 As. and tha^they must pay the 
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expenses of the debsheba and religious ceremonies, etc. 
Shortly after this, there was a division of the rights of 
shebaitship or right of worship and palas or turns of 
worship were established, one branch agreeing to wor- 
ship the idol during 19 days of the month and the other 
for 11 days on the month. This arrangement went on 
for about 70 years, when the head of one of the branches 
executed a will, by which he directed, intey' alta^ that in 
a certain event his entire properties should be devoted to 
the debsheba of the idols, if there W’as any surplus after 
meeting the revenue charges, and if there was a further 
surplus, the money should be devoted for the purpose or 
certain charitable institutions and a hospital. 

Heldy (1) that there was no absolute dedication of the 
properties to the idols, but that the intention of the tes- 
tator was that the money should be devoted for carrying 
<111 his turn of worship only, without any provision for 
the turn of worship of the other branch of the family, 
and to hold otherwdse would be to disregard the state of 
things existing at the time the testator made the will; (2) 
that the succession to the properties and to the shebait 
ship of the testator must follow the line of succession 
of the heirs of the testator; and the other branch had no 
right or claim to succeed as against the heirs of the 
testator. N. Mitter and Patter^otiy //.) KaI 
SuNDARi Dasva V. Bp:node Behary Saha. 163 1. 
C. 696=9R.C. 38 = 39 C.W.N. 1264. 

■■ ' Religious endmvmettt — Dedication — T ermina^ 

tion by consent of adult members of family — Validity. 

There is no warrant in Hindu Law for the proposi- 
tion that at any particular time by consent of all the 
parties then interested in the endowment, a dedication 
can be set aside. Much less can such a thing be done 
by means of a bargain between the adult members, the 
female and minor members not joining. (Ranktny C.J. 
and Costelloy /.) SURENDRAKRISHNA RAY v. SHREE 
SHREE ISWAR BHUBANESHWARI THAKURANI. 60 
Cal. 64-6I.R. (Cal.) 20=144 I.C. 792 = A.I.R. 1933 
Cal. 296. 

■ ■ — Religious endowment — Dedication — V alidtty — 
Sankalp and samarpan ceremontesy if essential . 

The ceremonies of Sankalp and samarpan are not the 
essential and indispensable ingredients of creation of an 
endowment in the absence of which there can be no 
valid dedication. The performance of the ceremonies is 
only the evidence of intention manifested by the dedi- 
cator and will have to be considered along with other 
items of the evidence to find whether the dedication was 
real or illusory. {Niyogt and Staples y A./.Cs.) RAM 
SWAROOP^^ THAKUR RAMCHANDRAJI. 31 N L.R. 
188 = 167 I.C. 17=8R.N. 12=A.I.R. 1936 Nag. 36. 

Religious endoivment — Dedication — When com- 
plete — CeremomeSy if necessary. 

Under Hindu Law^, as administered in British Indian 
Courts, the performance of any religious ceremony of 
sankalp and samarpin is not legally essential for the 
creation of a trust for public or religious purposes though 
sometimes such a ceremony is performed. So long as 
there is a clear and unequivocal mainfestation of inten- 
tion to create a trust and there is a formal divesting of 
the ownership in the property on the part of the donor 
and vesting of the same in another or even in the donor 
himself as a trustee, that is to say, so long as there is a 
clear change in the tenure of the property with the inten- 
tion on the part of the donor to devote it to religious or 
public purposes, dedication thereof must be deemed to 
be complete. i^Jai Lai and Monroe. JJf) PREM NATH 
V. Hari Ram. 164 I C. 229 = 7 R L. 631=16 Lah. 86 
=36 F.L.R. 13 = A.I R. 1934 Lah. 771. 


Religious endowment — Dedication — What consti- 
tutes — Subsequent conduct of parties. 

The mere execution of a deed, although it may pur- 
port on the face of it to dedicate property to an idol, is 
not enough to constitute a valid endowment. It is 
necessary to the validity of a deed of endowment that the 
executant should divest himself of the property dedica- 
ted. Whether he has done so or not is to be determined 
by the subsequent acts and conduct of the party or 
parties For instance, if the profits of a certain dedicat- 
ed property are appropi iateci by the executant to his 
own use and not spent for the worship of the idol and 
his subsequent dealings with the property .show that he 
did not intend to create an endowment, the dedication 
will be held to be inoperative and the property cannot 
be treated as debutter, i.e.y as belonging to the idol. 
Where, however, the subsequent acts and conduct of the 
parties show that as a matter of fact, the profits of the 
property have been utilised in the performance of the 
debsheba in accordance with the rules laid down in the 
deed of dedication, a contrary conclusion may 
l)e drawn. The mere fact that the members 
of the settlor’s family are nominated shebaits 
and that they are to be remunerated out of the 
income of the property is no ground for holding that the 
dedication is not real, provided that the remuneration is 
reasonable having regard to the income of the property. 
The question whether the dedication is a complete or 
partial one, may be decided on the construction of the 
document. The question in such a case is, whether any 
beneficial interest is reserved to any person and if so, 
what is the nature and extent of the beneficial interest so 
reserved.^ Is it a ineie charge or trust in favour of the 
idol or whether the property alleged to have been dedi- 
cated is property which is descendible to the heirs of the 
settlor? If it is the latter, it is only a partial dedication. 
(C. C. Ghoscy A.C.J. and Mittery J.) Sree SREE 
ISWAR Lakshmi Janardan Jiu V. Khitish Chan- 
dra Singh A. I R. 1932 Cal. 372 = 137 I.C. 864 = 66 
O.L.J. 26=A.I.R. 1932 Cal. 419. 

Devolution of office. 

See also DEDICATION supra AND MATHS infra. 

Religious endowment — Devolution of office — 

Mahant — Suit for declaration of title as mahant and 
recovery of possession — Points to be proved. 

In a suit by the plaintiff for a declaration of his title 
j as mahant, the succession to which is electoral and 
i recovery of possession of the properties from the defen- 
1 dant, it is incumbent on the plaintiff to prove, first that 
i he was a duly initiated and peifected chela of the late 
i mahant and, secondly that he had been duly elected and 
I installed in the place of his guru. His suits fails if he 
j does not establish that he was elected or if, though a 
i cheliy his Btrja-hom had not been validly performed by 
I the deceased and still more if he was neither a perfected 
j nor an initiated chela of the deceased. (^Maepherson 
‘ and Khaja Mahomed Noory J J.) BrahMADEO BHAK- 
! thi V, Ramanand Brahma Chari. 141 I.C. 776 
i =I.R. 1933 Pat. 82 = 13 Pat L.T. 767 = A.I.R. 1933 
I Pat 70. 

Religious endowment — Devolution of office — 

Math— Mahant— Succession — Nomination by 7vill. 

Succession to the office of mahant is regulated by 
custom. Ordinarily, in the absence of proof of a custom 
negativing such a right, the mahant has the power to 
nominate his successor either by a will or by a written 
declaration. (Mulla’s Hindu Law, 6th Ed., pp. 474 and 
477 ; 11 B. 514, Ref.) {Bakery J.) HaRIDAS v. 
RamdaS. I.R. 1931 Bom. 121 = 128 I.O. 906=32 
Bom.L.R. 1381 = A.I.R. 1931 Bom. 79. 
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Rehgtous endowment — Devolution of office — 

Math — Succession — Practice in other institutions of the 
same ord<r. 

In dealing with succession to a math the prevailing 
practice in a large number of maths of the same order 
may be con‘'idered. {Pullan and Niamatullahy JJ.) 
Raghunath Das 2/. Ganesh Das. I.R. 1932 All 
401 = 138 1.0. 406-1932 A.L.J. 615=A.LR. 1932 
All. 603. 

—Religious endowment — Devolution of office — 
Shebaitship — Absolute gift of — Limitation of time of 
heirs — Validity. See DEED —CONSTRUC DON — Gift. 
61 Cal. 106 = A.I.R. 1934 Cal. 379. 

, '"•Peltgtous endcnoment — Devolution of office — 
Shebaitship — Alt ei at ion of line hy founder. 

Wliere the founder has laid dov\n a line of succession, 
he should not be allowed to altei it unless he has reserv- 
ed the right to do so The arrangement has to shebait- 
ship should in such a case be treated as an integral part 
of the endow mtmt. 

Per A*. A'. Ghose^ /. — Where the shebaitship is vested 
in the founder and his heirs, they may interfere in the 
management for the benefit of the deity. But those 
powers are subject to limitations which may be impos- 
ed by custom or by the founder’s own dispositions. 

Per MukerjeCy J — Such lights of supervision and 
control as the founder, in the absence of express leserva- 
tion, may have in respect of the endowment, can only be 
exercised for the benefit of the endowment and cannot 
extend to an alteration in the order of succession to 
shebaitship unless through the intervention of ("ourt and 
except for good cause shown. ^S. K. Ghose and Muker- 
Uey //.) Narayan Chandra v. Bhuban Mohini. 
38 O.W.N. 16-151 1.C. 954-A.I.R. 1934 Cal. 244. 

Religious endowment — Devidution of office — 

Shebaitship — Office limited to ''pnraif' — Gift to deity. 

A document executed by the founder of a religious 
endowment ran as follows: “First of all the Govern- 
ment levenue having been paid through me and after me 
through my sons, heiis, representatives, the entire pro- 
duce thereof shall be spent on daily puja and 

the other necessary items and feeding sadhus, saints and 
Brahmins by me as the sevak and after my death by 
my sons, heirs, repiesentatives. My heirs and represen- 
tatives shall have on no account any right to sell the 
said mauza dedicated to the said temple. I and after 
me my sons, h^irs and representatives shall take care of 
all the things mentioned above, sadar and mofusil, 
appertaining to the said mauza and the temple.” The 
document wms written in Urdu and the w’ords which 
repeatedly occui red in it were “pisran, warisan ka>am 
mokamian,” meaning sons, heirs and representatives, 
respectively. 

Ilel'ly that there was no question of an estate of in- 
heritance. There was a gift out and out to the deity 
and the office of the shebait was to devolve in accord- 
ance with the intention of the donor so far as could be 
gathered from the dcciiment. The use of the word 
“pisran” indicated that the founder preferred male 
descendants to occupy the office of the shebait ; in their 
absence, the shebait was to l)e chosen from the heirs, 
and la'-tly from among the legal representatives of the 
donor. The grandson of the donor was therefore 
entitled to a declaration that he was the sole shebait of 
the deity as against a female descendant of the donor 
who claimed to be a co shebait. 4 B L.R 103 and A I. 
R. 1926 Bom. 309. Ref. ; A.I.R. 1932 Pat. 265, Affir. 
{Courtney Terrelly C . J, and Fazl .Aliyjf) BlMALA- 
bala Sinha V. Dkb Kinkar Ghose. I E. 1933 Pat. 
15 = 140 IC. 687=A.I.R. 1932 Pat, 267. 
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Religious endowment — Devolution of office — 

Shebaitship — Pr ovist cm for succession of eldest tn male 
line — Validity, 

Under the Hindu Law, a rule laid by the founder of 
a debutter for succession to the office of shebait would 
be invalid, if it provides for the office to be held by 
some one among the heirs of the founder to the exclu- 
sion of others, in a succession differing from the line of 
Hindu inheritance. Consequently a clause in a will 
providing for the succession of the eldest in the male 
line is invalid, as it excludes some of the founder’s heirs 
according to Hindu Law. {Costello and Lort JVilliams, 

JJ.') Lal Beharv dhur V. The Administrator- 
General OF Bengal. 165 I.C. 1071 = 7 R.C 670 = 
39 O.W.N. 46 = A.I.R. 1935 Cal. 284. 

Religious endowment-- Devolution of office — 

Shebaitship — Rules governing — Rotate nnknoxvn to 
Hindu Law — Applieability of rule tn Tagore case — 
Provision in 7tnll for succession of senior to the exclu* 
ston of other heirs — Validity of — Hens not in existence 
on date ot rvill. 

The founder of a Hindu debutter is competent to lay 
down rules to govern the .succession to the office of she- 
bait subject to the restriction that he cannot create any 
estate unknown and repugnant to Hindu I.aw. The per- 
son succeeding to the shebaiti under such rules is a 
giantee or donee of properly and his right to succeed to 
the office is subject to the lule that a gift cannot be made 
by a Hindu to a peison not m existence at the time of 
the gift. (2) The rules for succession to the office of 
shebait are rendered invalid, if they provide for the 
office to be held by some among the heirs of the founder 
to the exclusion of others, in a succession differing from 
the line of Hindu inheritence. (3) The rule laid down in 
Tagore case prohibiting a Hindu from creating a line of 
succession unknown to Hindu Law applies as well to the 
appointment of a shebait of a family thakur. A.I.R. 
1925 Cal 442, Overr. (4) As regards persons notin 
existence in the founder’s lifetime, a direction cannot be 
validy given by the founder in his will that the person 
senior in age among the heirs of the first shebait should 
succeed to the office of shebait A I.R. 1925 Cal. 225, 
Appr. (5) The provision in a will to the effect that the 
eldest male member of testator’s family should be .sole 
shebait is in law ineffectual to entitle the senior male 
member of the family to the office, if he was not in 
existence until after the testator’s death. (Case law dis- 
cussed.) (C. C. Ghose y Mukenty Mittery Guha and M.C , 
Ghose. JJ.) MONOHAR MUKERJEE v. BhUPENDRA 
Nath Mukherjee. 60 Cal. 452=37 C.W.N 29 = 
141 I.C 644 = I.R. 1933 Cal. 115 = 66 C.L.J. 468 = 
A.I.B. 1932 Cal. 791 (F.B.). 

[E. 60C.706 (710); Rel. 61 C. 393 (395, 398). R. 
58 C.L.J. 445 (453); 6l C. 106 (110, 113); 38 C.W.N. 
15 (10, 20).] 

Religious endowment — Devolution of office — 

Shebaitship — Succession — Nomination by holder — Pre- 
scribing devolution at variance with law — Legality, 

The office of shebait is a kind of property and nol 
merely an office, and the rules laid down in the case of 
Tagore v, TagotCy 9 B. L. R. 377 apply to it. Thus 
though the settlors may provi 'e for succession to the 
office, they must not in so doing attempt to create an 
estate unknown to Hindu Law, and a provision that the 
succession is to be held by certain heir^ of the founder 
to the exclusion of others in a line contrary to the Hindu 
law of inheritanse is invalid. Where the settlors appoin- 
ted themselves as shebaits in the first instance and they 
were given the power to appoint their successors and in 
default their spiritual guides or in the case of their death 
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the eldest male child of the settlor was to act and the ] 
deed further provided that such eldest male child could i 
appoint his successor, 

Held^ that the settlors attempted to provide for 
succession to the office of shebait partly by way of gift 
and partly by way of inheritance and that the latter part 
was invalid because it was contrary to law. 
Willtaftn, /.) KaNDARPAMOHAN GOSWAMI v- 
Akshay Chandra B^su. 60 Cal. 706^58 C.L.J. 
445-6 R.C. 786 I.R. (Oal.) 199 = 1461.0.312= 
A.I.B. 1933 Cal. 529. 

[Reversed. 61 C. 106.] 

Religious endoioment — Devolution of offi^'e — 

Shebait ship — Succession to — Perpetual sue test ton of 
eldest male lineal descendant of last shebait — Succession 
opposed to Ifindu Law— Invalidity of clause — Rever- 
sion of succession to heirs of testator, 

A testator created a religious endowment by his will 
and provided as follows for the devolution of the shebait- 
ship. ‘*1 appoint my sons K and R to be shebaits of the 
Thakurs and I direct that upon the death, retirement 
or refusal to act of any of them or any of the future 
shebaits, the then next eldest male lineal descendant of 
K or R shall act as shebait it being my intention that 
the eldest for the time being in the male line of my said 
sons K and shall always remain as joint shebaits and 
in the event of the death or refusal to act of any shebait 
the then next male member of the branch to which the i 
shebait dying or refusing belonged shall act as shebait j 
in his place and stead.” Both A' and A’ died shortly I 
after the testator and on a dispute arising about the j 
right to succeed to the shebait ship. i 

fields that on a proper construction of the will there 
w'as no absolute gift to the heiis of R and K or to their \ 
next eldest lineal male descendant. On the contrary, a | 
perpetual succession was sought to be established where- j 
by on the death, retirement or refusal to act of the | 
eldest male lineal descendant for the time being either 
of the two original shebaits, the next eldest male lineal [ 
descendant w^as to succeed to the shebaitship. Cl. 11 j 
could not be considered as an independent gift to the 
persons who happened to answer the description of the 
eldest male lineal descendant of the original shebaits at 
the time of their death. The clause attempted to lay 
down a line of succession not permissible under the 
Hindu Law and was therefore invalid. Both the 
shebaits appointed by the will being dead, the shebait- 
.ship devolved upon the heirs of the testator and not 
upon the sons of the deceased shebaits. {Panckridge, 
/.) Administrator-General of Bengal v, 
Lalbihari Dhar. 61 Cal. 393 = 1521.0. 710 = 7 R. 
0. 309 = A.I.R. 1934 Cal. 629. 

Religious endoavmeni — Devolution of offi^'e — 

Shebaitship — Trust in favour of idols — Deed of endow- 
ment silent as to succession — Founder's heirs — Right of 
—^Accretion to endowment by dedication made subse- 
quently by another — Line of succession. 

In the absence of a provision in the deed creating an 
endow’ment as to the succession to the shebaitship^ the 
shebaitship follows the line of heirs of the founder. But 
the same rule does not always apply as an absolute rule 
where there is an accretion to debutter properties either 
by some other member of the family or by a stranger 
The circumstances of each case must be considereded. 
When there has been a division of the turn of worship, 
it would be just that the shebaitship should follow the 
line of heirs of the person making the subsequent de- 
dication. (Z>. N, Mt*ter and Patterson^ /J.) Rai 
SUNDARI DaSYA V, BENODE BEHARY SAHA. 163 I. 
C. 696 = 9 R.C. 38 = 39 C. W.N. 1264. 


HINDU LAW— Religious endo'wment. 

Dharmakartha. 

I Religious endcnvment —Dharmakartha — Duties — 

I Filing useless appeal — Ltahiltiy for costs. 

I Where a dharmakartha files a second appeal on a 
I question of fact which has been decided against him in 
J both the lower Courts and the second appeal is dismis.sed 
he IS personally liable for the costs of the second appeal. 

; {Curgenven, J.) PaNCHAKSHARI V, VENKATA- 
1 RATNAM. 68 Mad 160= 160 I C 87 = 6 R.M. 688 = 

I 40 L. W. 22 - 1934 M W.N. 1178 - A.I.R. 1934 Mad. 
, 430 = 67 M.L.J. 209 

! Idol. 

! Religious endowments — Idol — Doctrine of 

I perpetual miuority — Adzerse possession of debtor 
j property^ 

I The doctrine that an idol is a perpetual minor is an 
j extravagant doctrine contrary to the decision of the 
‘ Privy Council in such cases as 37 Cal. 885. It is open 
1 to shebaits or any person interested in an endowment to 
I bring a suit to recover the idol’s pioperties for debutter 
I purposes. Strong facts may be necessary in order to 
establish adveise possession in any case in which there 
is a reasonable possibility that the possession is being 
held under the idol’s title ; but where a non-shebait is 
holding property in open derogation of the trust, a plea 
of adverse possession can be sustained. (^Rankin ,C . /, 
and Costello, /.) SURENDRAKKISIINA RaY SrEE 
SHREE ISHWAR BHUBANESHWARI THAKURANI. 60 
Cal. 54= 6 I.R. (Cal.) 20= 144 I.C. 792 = A.I.R. 1933 
Cal. 296. 

Religious endcnovient — Idol — If necessary party 

in suit by shebait. 

Where a shebait is suing in his representative 
capacity, it is not necessary to have the idol as a party. 
iVarma, J.) KuNJA BEHaRI 7f MOHIT SiNGH 152 
IC. 241 (1) = 7 R P. 157=A.I.R. 1934 Pat. 631. 

Religious endowment — Idol- — Limitation against 

— Theory of peipetual minority — Correctness of — 
Minority effecting limitation is that of shebait, and not 
of the idol. See LIMITATION ACT, ART. 144— 
Debutter PROPERTY. A.I.R. 1932 Mad. 328 = 62 
M.L.J. 496. 

Religious endowment — Idol — Representation — 

Contest to establish individual rights. 

In a contest to establish individual rights and to eject 
woishippers as trespassers, demanding also demolition of 
the building, the result may vitally affect the interests of 
the idol and it is therefoie in the interests of all concern 
ed that the idol should appear by disinterested next 
friend appointed by the Court. A.I.R. 1925 P.C. 139, 
Foil. {^Lord Tomltnf) KaNHAIYA Lal v. IIaMID 
ALL 60 I. A. 263=8 Luck. 351 = 38 C.W.N. 161 
= 146 I.C. 1044 = 1933 M.W.N. 816= 10 O.W.N. 622 
' -68C.L.J. 443 = 38 L.W. 994 =A.I.K. 1933 P.C. 
198 (1) = 66 M.L.J. 811 (P.C.). 

Religious endowment — Idol — Right to sue — 

Trust in favour of idol — Trust dented by defendants* i 
possession. 

The plaintiffs, as persons interested in the affairs ot 
a temple, brought the suit to have certain properties in 
the possession of the defendants restored for the benefit 
of the idol. They alleged that the land was purchased 
by the predecessor in-iitle of the defendants for the 
benefit of the idol, though the land did not stand in the 
name of the idol nor was there any sale deed in its name 
nor any other document to prove dedication. The de- 
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fendant denied the trust and claimed that the land be- 
longed to themselves. The defendants contended that 
the plaintiffs had no right to sue. 

Held, that whcire the very existence of the property of 
the idol was disputed, somebody should be appointed or 
allowed to represent the interest of the idol as against 
the interest of those persons who w’ere in possession 
adversely to the temple and that it would not be in con- 
sonance with ordinary notions of justice or equity, that a 
person who comes forward not on his own behalf but on 
behalf of the charitable or religious foundation should 
be non-suited, on the ground that he had no power or 
legal position to represent the idol. 

Held also that cases relating to the reverter of the 
trusteeship to the heirs of the founder had no applica- 
tion to a case of disclaimer of the trust itself by the 
heirs of the founder. {Baker and Nanavati, 
Maruti ramrao V, Mallapur Shri Gopal 
Krishna. I.E. 1932 Bom. 376 = 138 I.O. 433 = 34 
Bom.L.E. 415=A.1.E. 1932 Bom. 306. 

Mahant. 

See also ALIENATION AND DEVOLUTION OF OFFICE 
supra AND MaTH, infra. 

• Religious endowment — Mahant — If can he a 

married man. 

There are married and unmarried Bairagis and Baira- 
gis can hold property in their own right. There is no 
prohibition in the Shastras against the marriage of a 
Bairagi. Where according to the custom of the institu- 
tion it is for the mahant to appoint his successor, the 
fact that the successor is a married man is no bar to his 
taking over office of the mahant. {Addtson and Dtn 
Mahomed, J/.) HaRI DaS v. RaJA RaM. 167 I.O. 
993=8 E.L. 166 = A.I.E. 1936 Lah. 646. 

'Religious endowment — Mahant— Position and 

powers of — 1 f 'trustee^ — F idnctary obli qati on— 'Powers 
over property of Math, 

A Mahant or the head of a Math is not a “trustee” 
in the sense in which that term is understood in English 
law. The only law as to a Mahant and his office, func- 
tions and duties, is to be found in custom and practice, 
which is to be proved by testimony. But though a 
Mahant is not a trustee, in the English sense, he is, in 
view of the obligations and duties resting on him, ans- 
werable, as a trustee in the general sense, for the proper 
administration of the institution of which he is the head. 
The existence of a very wide discretion in the Mahant 
as to the application of the income of the Math or 
astkal is by no means inconsistent with a fiduciary obli- 
gation so to manage the property of the Math that the 
objects for which the Math exists shall be effectively 
served. {Fazal Alt and Rowland ^ J J.) KESHO DAS 
V. Amar Dasji. 14 Pat. 379 = 166 I.C. 1099 = 8 R.P. 
62=16 Pat.L.T. 35=A.I.E. 1936 Pat. 111. 

Religious endowment — Mahant — Position of — 
Right to math property — Presiding Mahant installing 
new Mahant on Gaddi — T ransfer of Math property — 
Need for regiitered document. 

A Mahant is in the position of a trustee of the Math 
property and the property appertaining to the Math 
vests not in the Mahant personally, but in the institu- 
tion, and when a Mahant succeeds he cannot claim the 
Math pi operty as his personal belonging, but merely as 
an appurtenance to his office. The property remains 
throughout the property of the institution, and when a 
new Mahant is installed, there is no transfer of the pro- 
perty to him by gift or otherwise, but he assumes the 
office, which entails the management of the property 
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appertaining to the Math. Consequently there is no 
need to execute a written and registered document under 
S. 123 of the T, P. Act. {Kendall and Iqbal Ahmads 
J/.) Satnam Singh v. bawan hhagwan Singh. 

167 1.0. 640 = 4 A.W.R. 1079= A, I.E. 1936 All. 198 

-‘Religious endowment — Mahant — Right to resign. 
There is nothing in the nature of the office of a 
Mahant which would prevent a Mahant from resigning 
his office, if he wished to do so. {Kendall and Iqbal 
Ahmad, //.) SaTNAM SinGH v. BaWAN BHAGWAN 
Singh. 167 I.O. 640 = 4 A. W.R. 1079 = A.I.R. 1936 
All. 198. 

Religious endowment — Mahant — Whether can be 

sued in representative capacity. 

There is nothing to prevent a Mahant being sued in 
his representative capacity. {Grille, J.C.) Premdas 
2/. Sheoprasad. 162 I.O. 362=7 E.N. 96 = 31 N.L. 
E. 113= A.LE. 1934 Nag. 222. 

Management. 

—Religious endowment — Management — Heirs of 

founder — Right of management. 

On the death of the appointed trustees the heirs of 
the founder are entitled to right of management, of the 
trust properties when it is not inconsistent or opposed to 
the purpose of the founder. That right is not lost by 
reason of any previous conduct of the heir which is not 
proved to be such as would prevent the vesting of the 
right of management of the religious endow^ment, on 
him, or her as the heir of the endowment. 30 W.R. 396; 
17 C. 3 ; 31 I.A. 203 ; 50 C. 292, Foil. {Patkar and 
Barlee, //.) KaSHINATH v. GaNGUBAI. I.R. 1931 
Bom. 213 = 129 I.O. 741 = 32 Bom.L.E. 1687=A.I.E. 
1931 Bom. 170. 

[D. 34 Bom.L.R. 415 (420) E. 33 Bom.L.R. 1285 
(1289).] 

Religious endowment— Management — Transfer 

of right of trustee — Validity, 

A trustee is not entitled to transfer the right of 
management vested in him to another during his life- 
time or if he proposed to change from one sect to 
another, to carry with him the property of an institution 
belonging to his former sect. {Kulwant Sahav and 
Maephersoih //.) RAMALAKHAN TiWARI v, RAMLA- 
GanGosain. 148 1.0. 809 = 6 E.O. 442=14 Pat. 
L.T. 416 = A.I.E. 1933 Pat. 449. 

Manager. 

See also ALIENATION, supra. 

Religious endowment— Manager — Manager de 

facto — Right to sue. 

Where a person is in peaceful possession of the pro- 
perties of an idol, and manages them, he is the de facto 
manager and though he has not been appointed manager 
in accordance with the terms of the endowment, he is 
competent to file a suit against a lessee for possession 
when he claims the property as belonging to the idol. 
{Agarwala and Saunders, jjf) Ski RaDHA KRISHNA- 

ji 2/. Rameshwar Prasad Singh. 1521.0. 302 = 7 
E.P. 183 = A.I.E 1934 Pat. 684. 

— —Religious endowment —Mana ger — Right to act as 
— No bar by sex. 

Sex is no bar to a woman acting as the manager of a 
religious endowment in the absence of any usage to 
the contrary. 3 B.H.C.R. (A.CJ.) 75; 44 M. 205, 
Foil. {Patkar and Barlee, //.) JCASHINATH v. 
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Gangubai. I.R. 1931 Bom. 213=129 1.0.741 = 32 
BomL.E. 1687=A.I.R. 1931 Bom. 170. 

— ■ ' "Religious endowment — Manager — Right to part 

of ustifruct. 

Per Afuher/i, J. — The idea of a manager or custodian 
of the idol or its endowed property having a right to a 
part of its usufruct, far from being repugnant to the 
Hindu notion of a religious endowment, is but a normal 
feature of it. (f. C. Gkose, Maker Mitter, Guha and 
M, C, Ghose, //.) MANOHAR MUKERJEE v. BHU- 
PENDRA Nath Mukherjee. 60 Cal. 462=141 1.C. 
644 = I.R. 1933 Cal. 116 = 66 C.L.J. 468 = 37 O.W.N. 
i29=A.I.R. 1932 Cal. 791 (r.B.). 

Matathipathi. 

See also ALIENATION, supra, 

Reltqious endoivment — Matathipathi — Status and 

rights of — If mere trustee — Math, 

A matathipathi is not a mere trustee in respect of 
the property of the math^ but has a beneficial interest 
in it. He has a right to possession of the math building, 
has a right to reside in the math^ and he has a right to 
be maintained out of the income of the math. It is also 
inaccurate to say that a matathipathi is in exactly the 
same position as a dharmakarta of a temple. {^Reilly., 
C,J, and Sreemvasa Rao, J,) BaLAKRISHNA v. 

Government of Mysore. l3Mys.L.J. 228 = 40 
MyB.H.C.R. 277. 

Math. 

See also ALIENATION, DEDICATION AND MaHANT, 
supra, 

-——-^Religious endowment — Math with idol — Sanyasi, 
head of property held or acquired by — Nature of — 
R resumption. 

Although there are some differences Ijetween debutter 
property and property dedicated to a math, where the 
math is an idol installed in it, property appertaining 
to a math, whether dedicated to the idol or not, is not 
the personal property of the head of the math ; and when 
the holder or Mahan t is not only a sanyasi but also a 
celibate, the property is utterly incapable of passing to 
natural heirs. The fact that the holder executes a 
hibanama in which he describes the math as his math 
carries little weight ; the math with the idol cannot be 
his personal property. The presumption in the case of 
a mahant who is a sanyasi and a celibate, having no 
family of his own, and who is free from all worldly 
attachments, is that the property held or acquired by 
him is so held or acquired on behalf of the math to 
which his life is entirely devoted. A presumption of 
the same kind would arise in respect of the property 
subsequently acquired by such celibate Mahant. 
i^Dhavle and James ^ J J.) SUSIL CHANDRA SEN z/. 
GOBIND CHANDRA DaS. 6 R.P. 706 = 160 I.O. 61 = 
A.I.R. 1934 Pat. 431. 

— ‘Religious endozvment — Maths — Kabirpanthi 

foundations in Ihhai — Nature of bhugtahi maths. 

The Kabirpanthi foundations are not temples but 
maths, the object of which generally is the piomotion of 
religious knowledge and the imparting of spiritual in- 
struction to the disciples and followers of the math. 
There may be idols connected with maths but the 
worship of them is a secondary matter. In Bihar an 
important organisation is the Dhananti math in Saran. 
They have Sadhus and chelas and no worship is done in 
the maths except the reading by the Mahant from the 
scriptures is included in the term. Distinction between 
Bhagtahi and Satkabir maths pointed out. Dotia araria 
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held to be a bhagtahi math. {Kulwant Sahay and 
Macpherson^ //.) RaMLAKHAN TiwAKI v, RaMLA- 
GAN GoSain. 14 Pat.L.T. 416 = 149 I.O. 166 = 6 R . 
P. 673 = A.I.R. 1933 Pat. 449. 

Religious endowments — Math — Mahant not duly 

installed — Right to maintain suit to recover Math pro- 
perty, 

A person who, though not duly installed, is in fact 
managing the affairs of a Math and has been treated as 
its Mahant by all the persons inteiested therein, has a 
right to maintain a suit for the benefit of the Math to 
recover property which belongs to it and vrhich is 
w’rongly held by persons who are in no better position 
than trespassers. {,Sir Shadi Lai.) MaHADEO PrasAD 
z/. Karia Bharthi. 62I.A. 47 = 67 All. 169 = 163 
1.0. 1100 = 7 R.P.O. 136=1936 MW.N. 162 = 41 L. 
W. 291 = 39 O.W N. 433 = 61 C.L.J. 122 = 37 Boxn.L. 
R. 333=1936 O.W.N. 247 = 1936 A.W.R. 186 = 1936 
A.L.J. 678 = 37P.LR. 311 = A.I.R. 1936 P.C. 44 = 
68 M.L.J. 499 (P.O.). 

Religious Endowment — Math — Mahant in posses- 

si on of property — Presumption that property belongs to 
Math. 

When certain property is found to be held by a person 
who occupies the office of Mahant of a Math, there is no 
presumption that the property belongs to the Math. 
The mere fact that a Mahant is an ascetic does not 
exclude the possibility of his possessing personal pro- 
perty. {Niyogi, A, J. C ) Gane^^hgir Gosai V, 
FatkhCHAND Bania. 31 N.LR 282=8 R.N. 30 = 
167 I.C. 212= A.I.R. 1936 Nag. 114. 

•Religious endowment — Maths — Patent and 

subordinate organimtions — Devolution of office — Rules 
applicable. 

Simply because two Maths are related as parent 
and subordinate maths it does not necessarily follow 
that both follow some customs. It must be established 
by evidence of practice that the subordinate math 
follows the customs prevailing in the parent math or in 
the organisation of which both are a part. When the 
chela of a mahant of a suboidinate math in Dhananti 
organisations succeeds his deceased guru he mu^t be 
installed by the mahant of the superior math. Where 
there is no chela of the late mahant, the Mahant of the 
superior math is entitled to appoint a chela from his 
own or a subordinate math and to be in possession of 
the math and its property for a reasonable time until he 
was so appointed to the vacancy. There is no absolute 
lapi-e to the superior math. (A ulwant Sahay and 
Macphcrson, JJf) RAMLAKHAN TlWARI v, RAM- 
lagan Gosain, 14 Pat.L.T. 416 = 149 1.0. 166 = 
6 R.P. 673 = A.I.R. 1933 Pat. 449. 

Religious endoivment — Math — Presiding 

Mahant installing new Mahant on Gaddi — Power to 
turn him out. 

When once a presiding Mahant duly installs a new 
Mahant on the Gaddi and confers on him the office of 
Mahant, he has no authority to turn him out for any 
reason whatever. {^Kendall and Iqbal Ahmad, JJ-) 
Satnam Singh v. Bawan bhacjwan Singh. 167 
I.C. 640 = 4 A.W.R. 1079 = A.I.R. 1936 All. 198. 

Private trust. 

Religious endowment — Private trust — Future 

shebait — Right to maintain suit on behalf of idol. 

A de facto shebait has got certain rights and is com- 
patent to act on behalf of the idol in certain matters. 
In the case of a member of the family with a prospec- 



783 


THE QUINQUENNIAL DIGEST, 1931—1935 


784 


HINDU LAW— Eeligious endowment. 

tive right to be the future he is entitled to see 

that the dedicated property is in no way affected by any 
unlawful act of any s/iebati. He can maintain a suit to 
have It declared that the alienations by the actual shebait 
are unauthorized do not affect the title of the idol. 
{Suhrmoardy and Graham^ JJ-) CHANDRA SAW 

7^ Upen OKA Nath Giridas. 35 C W N. 768 = 136 
I.C. 273- I.E. 1932 Cal. 81=A.I.R. 1931 Cal 776. 


Kdtgtous endoivmeni — Pnvate trust — Idol — 

RepresentaUon by next friend — Permissibility, j 

Where in the case of a private religious trust in | 
which no member of the public could intervene and | 
the founders' living relatives were expressly e\{ ulded by j 
the deed itself and it further appeared that the shebait j 
will not bring a suit against himself chajging himself j 
with mi'^ management and misappiopiiation of the de- | 
Imtter estate and income, j 

Ifeldy that the idol may, under those circumstances, i 
appear in a suit bv a disinterested next friend appointed | 
l)y the CouTf. 52 ('. 809, (’ons. {,Lort VVtlltams^ 
J.) SHARA'J CHANDRA ShKE V, DWARKANATH SHEE. 

68 C. 619-I.R. 1931 Cal. 767 = 133 I.C. 816 = A.I.R. i 
1931 Cal. 658. I 

Religious endowment — Private trust — Right of \ 

member of family to sue — -Alienation — Right to ehal- I 
len ge. ’ 

In the case of public and charitable endowment any 
person w'hois in any way interested in the trust is 
entitled to maintain a suit foi a declaration that aliena- 
tions made by the trustee are not binding on the trust. 
Similarly a person interested in a private trust as a 
member of the family for whose spiritual benefit the 
worship of the idol was established should be entitled to j 
maintain a suit of this nature. {^Agartoala and Saun j 

ders.y/) Sri Radha Krishnaii Rameshwar 1 
PRASAD Singh. 162 I.C. 302 = 7 R.P. 183=A.LB. 
1931 Pat. 684. ! 

Religious ei dowment — Private trust — Whether 

can be put an end to by consent. 

In the case of a private religious trust the members of 
the family who have an interst in it may agree to put 
an end to the trust and appropriate the debutter 
property. 2 C, 341, Kel. on. (^Lvrt Williams. /.) 
SHARA'1 CHANDRA SHFE 7/. DWARAKANATHA SHEE. 

58 Cal 619 = I.R. 1931 Cal. 767 = 133 I.C. 815 = A.I. 
R. 1931 Cal. 658. 
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unfettered and unrestricted by any act on the part of 
the owners of the temple, i e.y the owners must allow 
the general public the free use of the temple at all hours 
of the day and night without let or hindrance, and the 
offerings made to the idol should be utilised for the up- 
keep of the temple, and not for the personal benefit of 
the owners. {^Nanavuity and Zta-ul- Hasan ^ J J.') GiR 

IlAR Sarup T' Hhagwan Din. 152 IC. 861 = 7 B. 
O 250 = 11 O.W.N. 1436 = A.I.R. 1935 Oudh 96. 

Shebait. 

See also ALIENATION AND DEVOLUTION OF OFFICE 
supra . 

-Religious endow’ment — Shebait — Dc facto shebait 


Public trust. 

-Religious endowment — Public trust — PsstUtials 


of. 

To constitute a valid public trust or endowment there | 
must be pioof of a grant with the intention that the j 
profits should be utilised for the services of idol or 
temple and that the founder or the members of his 
family had not treated the pioperty as their own private 
pioperty. The real criterion of a public temple is proof 
of performance of the ( eremony of Prasad utsarga, 
which betokens the relinquishment of private rights of 
the founder and dedication to the idol. {N annvutty and 
Zia^d Hasan, //.) GiR IlAR SaRGOP v. BHAGWAN 
DIN. 162 I.C. 861=7 R.O. 250-11 O.W.N. 1435 = 
A.I.R 1935 Oudb 96. 


■ Religious endowment — Public trust — Private 
temple — Conversion into public — Evidence of — User by 
public. 

Before a private temple can be converted into a 
public endowment, very strong and cogent evidence is 
needed to prove the fact. User to so convert it, must be 


— Future shebait — Private endowment — Right to main- 
tain suit on behalf of idol. See PRIVATE TRUST, 
supra. A.I.R. 1931 Cal. 776. 

Religious end ozvment — Shebait — Hereditai y 

office— Acceptance of office, if necessary. 

A man is not born responsible as a shebait merely 
because his father held that office and he does not be- 
come a shebait against his will, if he has never accepted 
the office of shebait, nor acted as a bailiff or a trustee 
of deity. lie may be treated as an outsider and for all 
purposes a stranger. His possession is not tainted in 
any w’ay by a fiduciary relationship by subsisting between 
him and the idol, and is adverse against the idol. 
{Rankin,C.J. and Costello, J.) SURENDRAKRISHNA 

Ray V, Shree Shree Ishwar Bhubane.shwari 
Thakurani. 60 Cal. 54 = 6 I.R. (Cal.) 20 = 144 I.C 
792= ALE. 1933 Cal. 295. 

' Religious endowment — Shebait — Mine belonging 
to deity — (daim for royalty of raisings — Suit by one 
of four shehaits—Maintninabil tty. 

Where the claim for the royalties of the raisings of 
the coal is concerned solely with the pr-opei-ty of the 
family deity in the mine, and the plaintiff is merely 
interested in it as shebait, one of them cannot compe- 
tently sue for his share in the idol’s interests. 41 I.C. 
837, Ref. iLord Alness.) BARABONI COAL CONCERN, 
Ltd. 7/. Gokulananda Mohan Thakur. 61 I A. 
35 = 61 Cal. 313 = 3 A.W R. 193 = 11 O.W.N. 226 = 
18 RD. 112 = 59 CL. J. 267 = 1934 A L J. 295 = 36 
Bom L R. 390 = 1934 MW.N. 300 = 6 RPC. 85 = 
147 I C. 884=39L W. 291 = 38 C W.N. 326 = A.I.R. 
1934 P.C. 58 = 66 M.L. J. 399 (P C.). 

" Kelt gious endowment — Shebait — Office of. 

Per Rankin, C./.— The office of sheljait is hereditary 
and it is regarded in Hindu Lawr as immovable property, 
(C. e.Ghose, Mukcrji., Mitter. Guha and M, C. Ghose^ 
//.) MONOHAR MUKERJEE V. BHUPFNDRA NATH 
MUKHKRJEE. 60 Cal 452 = 141 1 C 644 = 1 R. 1933 
Cal. 115 = 66 C.LJ. 468 = 37 C.W.N. 29 = AI.R. 
1932 Cal. 791 (F.B.). 


-Religious endowment — Shebait — Partition of the 
right of — Palas or turns of worship — Legality of. 

Shebaitshrp or the right of worship of idols can be 
made the subject of partition. The righ to wrorship by 
turns or is well established. (Z? N. Mitter and 

Patterson, JJ.) RAI SUNDARI I^^SYA z/. BENODE 

Behary Saha. 1631.0. 695 = 9 R.O. 38 = 39 C.W.N. 
1264. 

Religious endowment — Shebait — Position of. 

Per Mukerji, /.— Shebaitship in its true legal concep- 
tion involves two ideas; the ministrant of the deity and 
its manager; it is not a bare office but an office together 
with certain rights attached to it. A shebait’s position- 
towards the debutter property is not similar to that in. 

A 
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England of a trustee towards the trust property; it is ‘ 
only that certain duties have to be performed by him 
which are analogous to those of trustees. {C.C. Ghose^ 
Mukerji^ Mitter sGnha and M,C , Gkose. JJ.') MONO- 
HAR MUKKRJEE z/. liHUPENDRA NATH MUKERJEE. 

60 Cal. 452 = 141 I.C. 644 = I.R. 1933 Cal. 116= 
66 C.L.J. 468 = 37 C.W.N. 29 = A.I.E. 1932 Cal. 791 
(F-BJ. 

Religious endoiovient — Shebatt — Position of 

— T emit nati on of wo rs hi p and managership— Offi ce at 
an end. 

A shebait is a mere manager of an idol and not a trus- 
tee though by courtesy he is called a trustee. He has 
got no vested inteiest in the debutter pioperty ami 
merely being a manager he ceases to be a shebait when 
he ceases to manage the propeity, and carry on the wor- 
ship of the idol. He has no light of propeity trans- 
ferable or heritable as such. The property belongs to 
the idol which is a juiistic person. 48 I.A. 302; , 
Rel. on. {^Siihrazvardy and Jack, JJ.) 1 HUBAN 
Mohan Kolee v , narendra Nath Konwar. 135 ! 
IC. 96 = I.R. 1932 Pat, 16 = 35 C.W.N. 478 =A I.R. 
1932 Pat. 62. 

Religious endowment — Shebatt — Pozver to incur 

debt. 

The power of the shebait of an idol’s estate to incur 
debts is analogous to that of the manager of an infant 
heir. The power can only be exercised in case of need 
or for the benefit of the estate. The actual pressure on 
the estate, the danger to be averted or the benefit to be 
conferied upon it in the particular instance is the thing 
to be regarded. The test is; Is the debt in the parti- 
cular instance one that a prudent owner would incur in 
order to benefit the estate.^ If the answer is in the ' 
affirmative, a bona fide lender is not affected by the 
precedent mismanagement of the manager. The lender 
of course cannot support a charge grounded on a neces- 
sity, W’hich his own WTong has helped to cause Unless 
therefoie he is shown to have acted mala fide, the lender 
will not be affected, though it be proved that with better 
management the necessity in question would not have 
aiisen. 2 I.A. 145 (l*.C.) and 6 M I.A. 393 (P.C.), , 
Rel. on. {y enkatasnbba Rao and Curgenven. //.') 
VENKATARAMAN 7K Sivagurunatha Chettiar. 
I.R. 1933 Mad. 442 = 144 I.C. 584 = A. I.R. 1933 
Mad. 639. 

Religious endoivment — Shebait — Right to office 

— Who can sue to establish right. 

A right to an office or a share in a hereditary office ! 
must be asserted by the person claiming it and it is not 
open to a worshipper to assert such a right on behalf of 
another person. Where a person who had no imme- 
diate right to the office sued to establish that his father 
had the right to the office. 

that the suit was not maintainable. {Rankin, 
C.J. and Pearson, J.) MaDAN MOHAN DHUR z^. 
THACOOR SreE SREE NETI ^iOUR JEW. 147 I C 
1247 = 6 R.C. 421 = 37 C.W.N. 801 = A.I.R. 1934 
Cal. 30. 

' •Religious endowment — Shebait — Right to reltn' ' 

quish office. 

A shebait is competent to relinquish or resign his 
office or abdicate in favour of his co-shebait or successor ' 
in office. {Suhtawardy and Graham, JJ.) GlRIS- 
Chandra Saw z/. Upaenra Nath Giridas. 136 

I.C. 273 = I R. 1932 Cal. 81 = 35 C.W.N. 768 = 
A.IR. 1031 Cal. 776. 

— Religious endowment — Shebait — Transfer of , 

office — Relinquishment under compromise, I 

Q, li.— II— 50 


HINDU LAW— Religious endowment. 

A shebaitship cannot be ti ansferred for a considera- 
tion. But the relinquishment of the right to the office 
made under a deed of compromise may be held valid, 
{Khaja Mohammad Noor and Dhavle, JJ.) SabITRI 
Thakurain z/. Mrs. F.A. Save 12 Pat, 359 = 6 I.R. 
Pat. 17 = 145 I.C. 1 = 14 Pat.L.T. (Supp.) 1 = A.I.R. 
1933 Pat. 306. 

Temple. 

See also ALIENATION AND MANAGER, supra. 

Religious endozvment — Temple — Adverse acts of 

pi test — Temple prvperty, if alt i red. 

The adverse acts of a priest of a temple cannot alter 
the nature of the property attached to the temple. 
{Shadt Lai, C.J. and Hilton, J.) LaCHHMAN DaS z/. 
Arya pritinidhi Sabha, PUNJAB. I R. 1932 Lah. 
456 (2) = 138 IC. 309 = A.I.R. 1932 Lah. 603. 

Reli gtous endozvment— Temple — Idol not in its 

place — Building used as private property — Effect. 

A temple is still a temple even if the building is used 
as piivate property and there is no idol therein. iShadi 
Lai, C.J. and HiUon, J.) LACHHMAN 1)AS v. ARYA^ 
Pritinidhi Sabha, Punjab. I.R. 1932 Lah. 455 (2> 
= 138 I.C. 309 = A.I.R. 1932 Lah. 603. 

Religious endowment — Temple — Piivaie temple 

can become public temple. 

An alleged private temple may have Ijecome or may 
be on the verge of becoming a public temple. Mere 
oral evidence that the temples are pnvate even of les- 
pectable witnesses supported by (jovernment lecords 
and other evidence is not conclusive. A.l.K. 1924 P. 
C. 44, Rel. on. {Aston, A.J.C.) MULCHAND v. DeVI 
GIR. 150 I.C. 266 = 6 R.S. 266 = A.I.R. 1933 Sind 
213. 

Religious endowment — Temple — Private temple 

— Conversion into public — Evidence of — U'-ei by public. 
See PUBLIC TRUST, infra, A.I.R. 1935 Oudh 96. 

Rel i gious endozoment — Tempi e — Puhl i c temple 

— Essentials , 

There is no presumption that any particular temple is 
public or private ; whether it is public oi private 
depends on facts proved in each case. The meie fact 
that offerings were received in a case where there was a 
deed creating a private endowment would not be 
sufficient to alter the private nature of the endowment. 
But w'here a temple is held by professed ascetics in 
succession from gurus to chelas the zemindari which 
belongs to tne temple has been purchased liy the gurus 
in the name of the deity, subscriptions aie leceived fiom 
the public to maintain the temple, the public visiting 
the temple can perform darshan and it is open to any 
one visiting the temple to make an offering, the temple 
is a public endowment. {Mukerji and Rennet, JJ ) 
Sahdeo Das 7'. Raja Ram. 143 I.O. 95 = IR. 193S 
All. 178 = 1932 A.L.J. 886 = A.I.R. 1932 All. 708. 

Religious endowment — Temple — Public or 

priztate — P/o documentary evidence — Indicia illustrated 
— Karachi Kali temple. 

Where there is no documentary evidence of any trust 
and the origin of the temple goes back to hoary anti- 
quity, all that the Court has to lely on are “indicia”. 
All castes of the Hindu public had for long been freely 
using the Kalankote temple, Karachi. There was no 
evidence of any member being debarred from using it.. 
Many Hindu communities had been supporting the 
temple by fixed lagas until a few" years ago. The evid- 
ence of respectable witnesses show^ed that in public 
repute it was a public temple. It was shown in Govern- 
ment records as “temple of the goddess Kali Kalankote 
per Devigiri Motigir”. 
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Held^ that it was a public temple. (Case law discus- 
sed. {Aston, AJ.C.) MULCHAND v, DEVIGIR. 160 
I.C. 266-6 R.S. 266- A.I.R. 1933 Sind 213. 

Religious endowment — Temple — Public or 

private — Presumption in Malabar as regards temples 
— Nature of temple to be established on evidence. 

In the greater part of the Madras Presidency where 
private temples are practically unknown, the presump- 
tion is that temples and their endow'ments form public 
charitable trusts. But no such presumption exists in 
case of temples situated in Malabar. For the prevailing 
impression in Malabar is that the Nair temples are 
private. However the decision whether a temple in 
Malabar can be regarded as a public temple really de- 
pends on the inferences to be derived fiom the evidence 
as to the way in which the temple endowments have 
been dealt with and the evidence as to the public user 
of the temples. When therefore the karnavan of a once 
powerful tarwad is found in management of seven 
temples in the neighbourhood of the tarwad house, the 
inference would appear to be that the temples were 
founded and endowed by his predecessors. {Str John 
IVallts.) KOMAN V, ACHUTHAN NaiR. 61 LA. 406 
-68 Mad. 91-60 O.L.J. 344 = 39 C.W.N. 518 = 7 B. 
P.O. 66 = 40 L.W. 428 = 4 A.W.B. 426=11 O.W.N. 
1160 = 1934 M.W.N. 1066=161 1.0. 329-A.LR. 
1934 P.O. 230 = 67 M.L.J. 788 (P.C.). 

Kelii^ious endowment — Temple — Public or 
private— Test, 

One of the tests to determine whether an endowment 
is a private family endowment or a public endowment is 
to consider whether the founder or all the members of 
the family could divert the income of the endowed pro- 
perty to their own private use or to any purpose other 
than that expressed in the deed of endow'ment. Under 
the express terms of the deed, the income could not be 
diverted in any event and at any time, but w'as to be 
used for ail time to the purpose of maintaining the 
services in the temple. The founder had diverted i 
himself complelely of his interest in the properly and had | 
transferred it to the temple and the images therein. It | 
must be tieated to be of a public nature. {Kulwant | 
Sa/iay and James, //.) K.AM PkaSAD GupTA v. KaM | 
Kish UN Prasad. 11 Pat. 694 - I.R. 1932 Pat. 178 • 
= 138 I.O. 331 = lSPat.L.T. 256-A.I.R. 1932 Pat. 
177, 

Religions endowment — Temple — Public or 

private — Test of distinction. 

There is no hard and fast rule or conclusive test to 
determine if a temple is private or public. The main 
charactertistic of a public temple is that it is intended 
for the u.se of the public at large or at any rate, an in- 
determinate, though restricted class of the Hindu com- i 
munity generally. On the other hand, private temples ! 
are intended for the worship of the family or other god | 
by membeis of the family of the donor exclusively. | 
Though the pul die can be allowed access even to a ' 
private temple in such a way as to exclude any idea of j 
its being a public institution, .such access is only by 
sufferance. But in the case of a public temple the 
public is entitled to the privilege of worship therein as a 
matter of right. Where the temple was built in another 
place removed from the residential houses of the testator 
who made a complete dedication of a portion of his 1 
property in its favour, the public had free ‘access to the 
temple for purpose of worship and made offerings in 
kind and money and a shrine had been built within the 
temple by a .stranger to the family, held, that the temple i 
w^as dedicated to the public. i 

Held, also the existence or construction of a sjmadht | 
in memory of religious persons within the precints of the i 
temple was rather an indication of the temple being ‘ 


J public than otherwise. 2 O.L.J. 259 ; 3 O.W.N. 645 ; 
1915, M.W.N. 842; 20 A.L.J. 789, Ref. to. 
{Biskeshwar Nath ana Smith, J J.) PremO v. SheO 
NATH. 8 Luck. 266 = 9 O.W.N. 966 = IB. 1933 
Oudh 22 = 140 I.C. 896=A.LR. 1933 Oudk 22. 

[B. 10 O.W.N. 1435 (1449).] 

Religious endowment — Temple — Remuneration 

of archakas by share of offerings — Validity — If altena- 
■ ion of trust property. 

An arrangement by which archakas in a temple are 
! remunerated by a share of the offerings and collections 
is quite a well known practice and cannot be regarded 
as invalid as being an alienation of trust property or as 
’ being entered into by a person with the limited powers 
; of a trustee. Such an arrangement is not by any means 
! detrimental to the interests of the institution. When 
1 such an agrrangement has been in vogue for a long time 
I and sanctioned by usage, Courts will not be justified in 
setting aside the same. {Varadachaiiar and Burn, 

! //.) Sri Mahant prayag doss Jee Varu v. 

I GovindaCHARLU 157 I.C. 647 = 41 L.W. 63= 1936 
I M.W.N. 69 = A.I.B. 1935 Mad. 220 = 68 M.L J. 295. 

i Religious endowment — Temple — Temple main' 

I tamed by ancestor — Liability of descendants to support 
I idol. 

I In the absence of any endowment or creation of a 
j trust by the ancestor, there is no legal obligation on the 
I descendants to support the idols in a temple though the 
1 temple might have been maintained by the ancestor, 
j especially after the severance of the joint status except 
I by consent of the parties. 5 W.R. 29, Ref. {Wadia, 
I /.) Bansilal Z/. Govindlal. 34 Bom.L.R. 733 = 
I.R. 1933 Bom. 45 = 140 I.C. 819=A.I.B. 1932 Bom. 
439. 

Trustee. 

See also ALIENATION AND MANAGEMENT, supra. 

■ • ■■■ — 'Religions endowment — Trustee — De facto 

trustee — Suit for recovery of trust properties — Right to 
maintain. 

A de facto trustee can maintain a suit to recover trust 
properties whedier he actually had prior possession or 
not. A. I.R. 1926 Mad. 1066 : I9l3 M.W.N. 181 ; 63 I. 
C. I7l and 5l M, L. J. 598, Ref. (Ramesam. J.) 
Appasami Pillaiz/ Kamu Tevar. 136 I.C. 340 = 
I.R. 1932 Mad. 292 = 34 L.W. 776 = A.I.B. 1932 
Mad. 267 = 61 M.L.J. 887. 

Religious endowment — Trustee — Fitness for 

trusteeshi p — Person den \mg trust. 

Where the daughter of the founder of the trust had 
denied the existence of any pulilic trust, claimed title by 
adverse possession to part of the trust property and had 
been mainly responsible for the mismanagement of the 
trust which necessitated the suit, held, she ought not to 
be included in the Board of trustees. {Btsheshwar 
Nath and Smith, //.) PREMO v. SHEO NATH. 8 
Luck. 266 = 9 0. W.N. 966 = IR. 1933 Oudh 22= 
140 1.0. 896=A.I.R 1933 Oudh 22. 

•Religious endoivment — Trustee — Powers of — 

Purchase of provisions on credit. 

The conduct of a trustee in purchasing provisions on 
credit is not necessarily wrrongful. 60 M.L.J. 90, Ref. 
{y enkatasuhba Rao and Curgenven, J Jf) VENKATA- 

raman V. Sivagurunatha Chettiar. I.R. 1933 
Mad 442 = 144 I.C. 684 = A.I.B. 1933 Mad. 639. 

Religious endowment —Trustee — Trusteeship — 

Reverter to the heiis of the founder — No application to 
the case of disclaimer of the trust by the heirs of the 
founder. See IDOL, supra, A.I.B. 1932 Bom. 305. 
Wakf by Hindu. 

■ — -‘Religious endowment — Wakf by Hindu — Chargt. 
for expenses of idol — Right to surplus.^ 
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HINDU LAW— Beliglons office. 

Where a property has been dedicated by a Hindu to 
a certain idol and it is directed that “whatever may be 
saved after defraying the expenses of the temple, etc., 
and the pay of the seivants, shall be used by his legal 
heirs to meet their expenses” and the expenditure of the 
temple w'ould be small, it may be presumed that the 
intention of the testator was that the heir should take 
it subject to a charge for the performance of religious 
worship, A. I. R. 1921 P.C. 20, Foil {^Addtson and 
Bhidty //.) KiKHi Kesh zl Mela Ram. I.R. 1931 
Lah. 411 = 131 I.O. 283 = 32 P.L.R. 304=A.I.E. 

1931 Lah. 170. 

Religious office. 

Religious office — Defimtion of office. 

To constitute an office it is essential so have some 
duties attached to it which the office- holder will be under 
a legal obligation to perform, the non-performance of 
which will be visited with penalties. (Afad/ta an Nair^ 

/.) Chitti Babu Mudaliar V. Venkatasubba 
Mudaliar. 143 10. 104=I.R. 1933 Mad. 269 (2) 
= 1932 M W.N. 1090 = A.I.R. 1933 Mad. 264. 

— * Religious office — Priest — Yajman vritti— Nature 
— Delegation oT duties — Permissibility. 

A yaiman vritti primarily denotes an obligation 
imposed on the purohit or family priest to perform 
certain religious rites the performance of which carries 
with it certain emoluments. It is not immovable 
property. There is nothing in the Hindu Law to prevent 
the temporary delegation by a purohit of such duties to 
his own relative who is in no way unfit to perform such 
duties during such time as he cannot personally attend 
to them, especially if the yajmans do not object to such 
delegation. There is a broad distinction between dele- 
gation of duties which is not objected to and a perma- 
nent alienation of personal servies against the wishes 
of the yajmans, {Ru pc hand and Aftlne, A. J. C.) 
Kodulal V. Beharilal. 25 SLR. 451=I,R. 

1932 Sind 71=131 I.C. 136 = A.I,E. 1932 Sind 60. 

Remarriage. 

See also HINDU Law. 

(1) Marriage. 

(2) bTRiDH AN AM— Succession. 

(3) Widow. 

'Re-marriage — Effect of — Mother — Guardian- 
ship. See HINDU LAW— GUARDIANSHIP— MOTHER. 

A.I.R. 1933 Lab. 817. 

Re-marriage — Mother — Guardianship — Effect of 

re marriage. See HINDU LAW — GUARDIANSHIP— 
Right to. A.I.R. 1933 Lab. 817. 

Reversioner. 

See also HINDU LAW. 

(1) Debts— Widow. 

(2) Widow — Alienation, decree against 

AND Surrender. 

—Reversioner — Alienation by widow — Binding 
nature. HINDU Law (1) REVERSIONER— ESTOP- 
PEL AND (2) Widow— Alienation. 

— "““"Reversioner — Consent to alienation by widow. 
See Hindu Law— Widow — Alienation— Consent 
OF Reversioners. 

Reversionei-^Decree against for costs — Heir of 

reverst oner — Liabih ty. 

Where pending an appeal by a Hindu widow, she 
died and the next reversioner was substituted in her 
place and a decree for costs passed against him, it can 
be executed against the legal representatives of the 
reversioner, even though they are not in possession of 
of any of the personal assets of the widow. {^Kuhvant 
Sahay and Khaja Mahomed Noor, //.) KameSHWAR 
Singh Bahadur v. Beni Madho Singh. 11 Pat. 


HINDU LAW-Reversioner. 

430 = I.R. 1931 Pat. 457 = 134 I.C. 425 = 12 Pat.L. 
T. 701 = A.I.R. 1931 Pat. 422. 

: * ’•Reversioner-- Election — Purchase from widow 

; after opening of re^'ersion — Election to hold transfer 
i good — Inference, 

Where after the reversion opened the reversioner re- 
purchased an item of property which had been alienated 
, by the widow and it was further proved that he did not 
j discriminate in any way between the effect of his act on 
i that item and the rest of the properly. 

I Ileld^ that the re-purchase amounted to an election 
: to hold the deed of alienation comprising the seveial 
, items good. {Waller and Knshnan Pandalai^ //.) 
I SUBBARAGHAVA RAO z/. ADINARAYANA KaO. 1932 
I M.W.N. 491. 

I 'Reversioner — Edoppel — Agreement between widenv 

and a rei>ersioner — Relinquishment of claim by rever- 
sioner to properties retained by widow — Son of rever- 
sioner —No estoppel against. 

The facts that the reversioner to the estate of a 
; w^idow's husband had received some items of property 
j from the widow in consideration of relinquishing his 
I reversionary right to the remainder, and that his son 
i himself inherited those items which the father had 
i received, could not operate as estoppel against the son 
I from questioning the subsequent alienation by the 
j widow in favour of others. {Curgetivni and Sundaram 
\ Chetty.JJ.) SATYANARAYANA v, VENKANNA. 6 1. 

1 R. (Mad.) 138 = 1461.0. 862=1933 M.W.N. 1301 = 
i 38 L.W. 230 = A.I.R. 1933 Mad. 637 = 66 M.L J. 
: 282. 

I ■ — Reversioner — Estoppel — Alienation by widow — 

j Attestation— No estoppel. See WIDOW— ALIENATION 
1 —NECESSITY. 10 Pat. 352. 

j ■ ■ ■ ■ Reversioner — Estoppel — Alienation by wtdcnv — 
j Compromise betrveen presumptive reversioner and 
I alienee — Effect of — Right of reversioner to challenge 
! alienation subsequently — Estoppel. 

I “It is possible for presumptive reversioners even 
j before the succession opens by a sufficient act of affirma- 
‘ tion to do something which disables them from question- 
i ing alienation after they are in UtuloP 42 M. 523 
■ (P.C.), Ref. Where the paternal uncle of the last male- 
' holder and his son as the presumptive reversioners to the 
j estate brought a suit to set aside the alienation made by 
j the widow and compromised the dispute with the alienee 
i by which the uncle acting on his own behalf and on 
; behalf of his minor son (the plaintiff) executed a sale 
i deed in respect of half of the property in favour of the 
I alienee and subsequently after the death of the widow 
1 and the opening of his succession, the plaintiff brought a 
j suit to set aside the alienation, 

) Heldy (I) that the plaintiff cannot under S. 43 of the 
• T. P. Act be allowed to set up his title; (2) that he was 
; l)Ound by the act of affirmation of his fathei in having 
j compromised the dispute with the alienee and having 
; purported to sell one half of the property to him. 
I {Krtshnan Pandalai, /.) VeLLAYAMMAL v. PaLANI- 
; ANDI AMBALAM. 1933 M.W^N. 341= 147 I C- 381 
I =6 R.M. 333 =38 L.W. 955 = A.I.R. 1933 Mad. 856 
I =65 M.L J. 772. 

! -Reversioner — Estoppel — Consent to alienation 

: —Gift by widow. See HINDU LAW — Widow— 
j ALIENATION. 16 Pat.L.T. 696. 

j —Reversioner — Estoppel — Gift by widow — Con- 

sent of the next reversioner. See HINDU LAW — 

I Widow— alienation. 66 Bom. 46. 

. Reversioner — Estoppel — Long lease by 7vidow — 

I Knowledge of reversioner — If creates estoppel. 
i Where a reversioner sued for declaration that certain 
I lease for a long term executed by widow was not binding 
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HINDU LAW— Reversioner. HINDU LAW—Reversioner. 

on him anci for possession of the property and the plea Where a woman in possession of properties as limited 
of estoppel of the defendant rested upon two facts, owner and also of other properties as an absolute owner 
namely, that there was a notice-board put upon the pro- deals with them indifferently, mixes them and inverts 
perty which showed that the land was to be sub-let, and them as she likes, a reversioner, claiming the limited 
that the building was being openly constructed and the estate on the death of the limited estate-holder, need not 
reversioner had knowledge of such construction, nece'-sarily trace that estate into any particular form of 

Heiiif that these facts without anything moie aid not existing assets and in the absence of clear evidence that 
create any estoppel as against the reversioner, such estate had ceased to exist, presumption is that it 
{Mukerft ami S.K, G/iose^ //•) MOHAMMAD ALl continues; he will be entitled to a charge on the existing 
Khan v. KanAILAL. 159 I.C. 767 — AI.R. 1936 assets for the value of such estate. 10 M L.T. 3l3 and 
Cal. 626. A.LR. 1933 P.C. 148, Foil, (ll'alsh and Varadachanar, 


Reversioner ■ — Lstoppel — Taking benefit under 

compromise by widow. See HINDU Law— Widow — 
COMPROMISE 10 Pat. 362. 

Reversioner — Estoppel — Will by widow’ — Invalid 

bequest — Consent of reversioner — Legatee’s name le- 
corded in record-of rights — Thud party advancing loan 
to legatee — Estoppel of reversioner. See HINDU LAW 
—Widow— Will 27 N.LR. 283-A.I.R. 1931 
Nag. 194. 

— ■ Reversioner — Liability — Ancestral business con- 
tinued by rotdoTV — Debts contracted for — Liability of 
general assets. 

idtmt'ye . — Whether in the absence of a specific charge j 
trade debts properly incurred by a widow’ f<jr the j 
purposes of a business to which she has succeeded as : 
the heirs of her deceased husband, are recoveiable after I 
her death out of the assets of the business or the entiie | 
1 eversionary estate. {Mitter ami Henderson. J/.) | 
Haroda Prosad Saha v. Krishna Chandra 
Saha. 88 O.W.N. 33-151 I.O. 268-AIR. 1934 
Cal. 414. 

— Reversionei — Liability-- Decree against daughters 
for arrears of rent accrued due after death of last male- 
holder — Liability not attaching to reversion luiless the 
decree- holder brings the tenure itself to sale under the 
special piovision.s of Pengal Tenancy Act. See C. P. 
CODE, S 50. A.I.R. 1936 Cal. 713. 

’^Reversioner — Liability — Widow'^ arrears of 

rates and taxes — Jjability to pay. 

The arrears of municipal rates and taxes payable in 
respect of properties held by a decca.sed Hinclu widow 
are charged on the properties in the hands of the lever- | 
sioners and the municipality can recover the same from j 
out of the said properties. (C. C. Ghose and I^earwn, 

//.) Rajlakshmi Das.si V. Corporation of Cal- 
cutta. I R 1931 Cal. 747-133 I.C. 699 = 36 C.W. 
N. 34i=A.IR. 1931 Cal. 657. 


I JJ.) Venkatasukba Sastri v. Sankaran. 161 
I.C. 800-8 R.M. 873 = A.I.R. 1935 Mad. 977. 

/Reversioner — Liability — Funeral and Sradk 

expenses of widow of last male- hoi der> 

The funeral expenses as well as the expenses of Sradh 
I ceremonies of the mother anrl the w’idow of the deceased 
I last male-holder are in the nature of legal charges. They 
I are a legal obligation on the estate which the reversion- 
I ers get. If a person is obliged to defray those charges, 

I then the estate of the last male-holder is liable for them. 

I The reversioners who inherit the estate should pay such 
expenses out of the estate. A person who expended 
money on funeral expenses of the mother of the last 
male-holder cannot claim any charge or lien in re'-pect 
of those expenses and cannot lesist tiie claim of the 
reversioners for possession. {Snlaiman, C Harries 
and Rachhpal Stn^h. //.) Mt. NANDRANI v. 
Krishna Sahai. 67 All. 997=166 I.C. 23=7 R A. 
1043 = 1935 A.L.J. 716 = 1935:;A.W R. 887 = A.I.R. 
1935 All. 698 (F.B.). 

— 'Reversioner — I^iability — Person incurring 
! medical and funeral expenses of mother of last male- 
1 holder — Right to hen ai^ainst luversioners. 

According to the Mitakshara vSehool of Hindu Law, if 
, a person is obliged to spend money for the medical treat- 
1 nient and for the funeral obseejuies of the mother of the 
‘ last male- holder of the estate, it is open to him to sue 
, the heirs and obtain a deciee. Such expenses are 
; defrayable out of the estate being in the nature of legal 
I charges. But he cannot improve his position by getting 
1 possession of the estate unlawfully and then claiming a 
! lien over it and so resist the claim of the reversioners 
for possession until the money spent by him is paid. 
{^Sulaiman. C.J., Harries and Rachhpal Sin ^h^, J J f) 

Mt. Nandrani V. Krishna Sahai. 67 All. 997= 
156 I.O. 23 = 7 R.A. 1043- 1936 A.L.J. 715 = 1936 A. 
W.R. 887 = A.I.R. 1936 All. 698 (F B ). 

■ Reversioner — Right of — Mortgage by widow — 


/Reversioner — Reversionary estate — Death of 

reversioner pending litigation — Right of his sons to con- 
tinue iitit oi appeal as heirs 

A revel sionary estate is not kind of heritable estate 
which descends from father to son. Where a reversion- 
er sued to recovei pos^t-ssion of certain property on the 
death of the last female holder and also raised an alter- 
native contention that the gift by the widow in favour of 
her daughters and their husbands was invaliil, and the 
suit having been dismissed, the plaintiff’s sons got them- 
selves impleaded and continued the appeal. 

y/<A/, that the sons could fight the appeal as their 
father’s heirs and that they could not claim on the basis 
of their alleged right as reversionary heirs. 22 All. 33 
(F. B.), Ref. {Piillan, /.) HaR LaL SiNGH v. HaRI 
Singh. I.R. 1931 All. 431 = 131 I.C. 687=A.IR 
1931 All. 630 (2). 

-^—^Reversioner— Ri ght of — Claim for estate on death 
of limited owner — Latter mixing up both absolute and 
limited estates — Right of reversioner to a charge on 
existing assets. 


Right to redeem. See HINDU LAW — WIDOW — ALIE- 
NATION— MORTGAGE. 9 Mys.L.J.297. 

/Reversioner — Right of — Right of remote rever- 

J sioners to protect estate — Preferring appeal to Court. 

I The ultimate reversioners have a right to demand 
I that the estate be kept free from waste and free from 
I danger daring its enjoyment by a w’i<low or other owner 
for life. They can appeal to the Court for the true con- 
servation and just administration of the property. 
Kailash Chandra Das v. KyXNCHANi Dasya. 149^ 
I.C. 616 = 6 R.O. 609 = 68 C.L.J. 240= A.I.R. 1934 
Cal 136. 

——Reversioner — Right to challenge — Title acquired 
by widow by adverse posses'-ion. See HINDU LAW — 
Widow— Adverse possession. A.I.R. 1934 LaE. 
270. 

^ Reverstofier — Right to challenge alienation by 
joint family manager. 

Not only the coparceners of a joint Hindu family can 
challenge the alienation made by the manager thereof, 
but the surviving members having died, the reversioners 
1 have a right to challenge the alienation, if it was not 
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HINDU LAW— Reversioner. 

really binding on the family. 47 All. 490 Rel, on. 
(^Snvastava and Rachhpal Stn^h^ //.) IlARiHAK 
Bakhsh Singh v. Lachhman Singh. 149 LO. 543 
= 9Luck. 657=11 O.W.N. 659- A.I.R. 1934 Oudh 
246. 

Reversioner — Right to challenge — Widow — 

■Gift to daughter’s sons of last male-holder — IXiughter ! 
waiving her right — Collaterals in filth degree — No right 
to challenge. See HINDU Law — W lDOW — ALIENA- 
TION— (il FT. A.LR. 1935 Lah. 985. 

Reversioner — Ri^ht to sue — Adve^'se possession 

a^^ainst wnloiv — Stariinj^ point 

Where there has been lu) decree again'^t the Hindu 
widow or other act in law in the widovs’s lifetime depriv- 
ing the reversionary heir of his right to possession on 
the widow’s death, the possession of annthe’' person 
adverse to the widow is not adverse to the reversioner 
whose cause of action accrues only on the death of the 
widow. 26 I. A. 7l and 3l Hom.L.R. 891 (P.C.). Ref. ' 
{Pdtkar and Barlee^ f f ) HaI MaNCHHA v. TribhO- 
VAN Lallubkai. I.R. 1932 Bom 459 = 139 I.C. 28 
= 34 Bom.L.R. 385 = A.LR. 1932 Bom. 434. 

Reversioner- — Right to sue — Alienation by widow 

— Nearest reversioner not taking steps to avoid— Suit 
by presumptive revei>ioner for dedaration of tight — 
Maintainubihtv. Sec SPECIFIC RELIEF ACT, S. 42. 
16 Pat.L.T. 236 = A.I.R. 1935 Pat. 256. 

'Reversioner — Ri^ht to sue — Rurht of distant 

reversioner. 

Where the females representing an esl.iie have render- 
ed themselves incapable of safeguarding the rights of 
the reversioners, a distant revet sioner may institute a 
suit to safeguard his interest. 5 All. 532, 8 All. 492 and 
6 Cal. 764, Ref, {Mukeijee and Younir^ JJf) JAI- 
MALA KuNWAR V. COLLECTOR OF SaHARANPUR. 55 

All. 825 = 149 1.0. 704 = 1933 A.L.J. 1612= A.LR. 
1934 All. 4. 

— 'Reversioner — Ri irht to sue — Rtj^hts of prospective 

reversioners —Suit to establish — Maintainabi lity. 

Per obiter. — A suit by the prospective reversioner to 
put the Hindu widow into nossession is not a very hope- 
fill form of suit. Neither is the Court obliged to 
entertain a suit by one reversioner against another to 
settle in the widow’s lifetime their respective claims to 
the succession upon the hypothesis that both would 
survive the widow. {^Rankin, C. /, and Pearson, J 
MaDAN MOHAN DHUR v. THACOOR SREE SURE 

Netai (iouR Tew. 147 I C. 1247 = 6 R.C. 421 = 37 
C.W.N. 801 = A.LR. 1934 Cal. 30. 

■ Reversioner — Risjht to sue — IVaste by life-estate 

koldei — Remote reversioner whether can sue. 

Under the Hindu Law the person entitled to challenge 
any acts of wa'^te or alienation by a life-tenant like a 
Hindu mother is the next presumptive reversioner on 
the date of the suit. By operation of Act II of 1929 
sisters and sisters’ sons obtained a precedence in the • 
order of succession over a di.stant collateral. The latter 
is not therefore entitled to sue unless he satisfies the 
Court that the nearest revei-sioner has colluded with the ' 
life-tenant or has otherwise clone acts precluding him 
from maintaining an action, (ilfears, C. /. and Sen, i 
y.) Bandhan Singh v. Daulata kuar. IR. ! 
1932 All. 400= 138 LO. 389 = 1932 A.L J. 384-A.I. i 
R. 1933 All. 152. 

Reversioner — Suit by — Decree against wido7V — 
That property is not liable to attachment and sale — 
Maintainability. 

An attachment itself gives no cause of action for a 
suit by reversioners, inasmuch as no title pa'^aes in 
virtue of the attachment, nor is any charge created upon 


HINDU LAW— Reversioner. 

the property. A suit therefore by the reversioners for a 
j declaration that the property in wiclow’.s possession is 
; not liable to attachment anci sale in execution of a decree 
I against the widow is premature as it is possible that the 
property attached will never be actually put up to sale or 
that nothing more than the widow’s interest in the pro- 
perty will be sold. 34 Cal. 853 and A.LR. 1923 All. 161, 
D'st,; A.LR. 1929 Lah. 90 and A.LR. 1920 Nag. 202, 
\<^i\.cix\.(^Pollock, A. J C.) RATAN SIN(;h zc ANANT 
Singh. 6 I.R. (Nag.) 75 (2)= 146 I.C. 113 =A.LR. 
1933 Nag. 258. 

' ‘R ever St oner — S uit b y — M a latainabili ty—Dec ree 
against widow — Declaration that it is loid, 

A suit by reversioner for a declaration that the decree 
obtained against a Hindu widow i.-, null and void need 
not be brought in a representative capacity. 38 Mad. 
406 (B.CJ and 44 All. 19, Rel. on. (^Pollock, A. J. C.) 

Ratan .Singh 7'. anant Singh. 6 I.R. (Nag.) 76 
C2J = 146 I.C. 113 = A.I R. 1933 Nag. 258. 

Reverst oner — S ui t by — Relations hi p — Onus. 

In a suit by the reversioners, the onus lies on the 
reversioners to prove their relationship with the deceas- 
ed and it is on them to show that tire entries in the 
book^ of a priest on whic'h they rely are of a reliable 
, character and should be depended upon in declaring 
I them to be his reversioners. {Aim. nd, /. C. and Mir 
Ahmad, A. /. 6'.) ACHARA) RaM ‘O, GaNKSH DaS. 
7 R. Pesh. 28 = 151 I.C. 622 = A.I R. 1934 Pesh. 78. 

Reversioner — Suit by — Suit for declaration — 

; Death of undow pendente hte — Suit withdrawn with- 
out permission of Court — Sub^equoU suit for possession 
i — Maintainability. 

A suit brought by the reversioners for a declaration 
that a charge on tire estate created by the widow was 
not binding on them, was, on the death of the widow 
pending suit, withdrawn by them on the ground that 
they proposed to institute a suit for possession but no 
I permission of ('ourt, as required by O. 23, R. 1, was 
obtained. They brought tiie present suit for possession 
of the property left by the widow^ praying also that the 
charge may be declared invalid. 

Held, that the first suit for declaration was brought 
1 by the plaintiffs on behalf of all the reversioners but the 
second suit was instituted only by those persona in whom 
i the estate had vested after the death of the widow and 
' who claimed possession on their own behalf, the causes 
of action in the tw’o suits were therefoie quite different; 

; where the causes of action are different, the subject- 
matters in the two suits cannot be identical and that the 
second suit was not barred. 39 Mad. 987, Foil.; 2 1 Cal. 
265; 4 O. W. N. 110, Kel. on. {Shadi Lai C. J. and 
Abdul Qadir, /.) ALI MaH(;MED v. KaRIM BaKHSH. 

15 Lah. 1 = 6 I.R. (Lah.) 32 = 144 I.C. 864 = 34 P.L. 
R. 805 = A.LR. 1933 Lah. 948. 

Reversioner — Suit by — Suit for po^sesuon — Pro- 

peity in possession ot devisee of heir-at law entitled to 
limited estate — Burden of protnng that heir obtained 
property not as heir hut donee or devisee. 

Where property is in the pos.session of the last full 
owner till very shortly before his (le,ith and after his 
death it is found in the posse'^'ion of the very person 
who would have taken as heir at-law for a limited 
estate and the reversioner sues to recover possession of 
the same from a person claiming under a will from the 
! heir, the onus of proving that the heir-at law did not take 
I the property a.s heir but obtained it by a gift or will from 
the last full owner would undoubtedly lie upon the 
devisee so claiming. (Wr/j// and Varadachartar, JJf) 
Venkatasubba Sastki V . Sankaran. 161 I.O. 800 
= 8R.M. 873= A.LR. 1936 Mad 977. 
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Keierstoner — Sutt by — Sutt to set aside wtdoiv s 

alienatu ns — Burden of proof. 

In a •suit by the reversioner to set aside an alienation 
by the widow as unjustifiable, it is incumbent on the 
plaintiff to satisfy the Court that he is the nearest heir 
or leversioner and that his claim is superior to that of 
any other person. 40 M. 654; 52 M.L.J. l55; A.I.R. 1929 
Oudh 129, Kef. {Bamchandra Kao and Shankara- 
narayana Kao, //.) VenKATARAMAYYA v, SUBRA- 
MANYA JSastri. 12 Mys.L.J. 32=39 My s.H.O.R. 
137. 

Ktverstvner — Butt by — Suit to set aside altena 

ti on — Ja mi tati on . 

A suit by a reversioner to challenge an alienation by 
the female limited owner is a representative one and it 
follows that if there is at the date of the alienation, a 
reversioner who is competent to challenge it, but fails to 
do so within the period of limitation, the result is bind 
ing on the whole body of reversioners, whether minors 
or otherwise. A.I.R. 1927 Mad. 216; 41 Mad. 659 and ^ 
6 Lah. 405, Rel. on; 8 Lah. 7ll, Dist. ^Addison and\ 
Bhtde, JJ.) Gajindar Singh v. Balwant Kaur. 
149 I.O. 696 = 6 R.L. 734 = A.I.R. 1933 Lah. 524. 

Reversioner — Suit by — Suit to impeach altena^ 

tion by widow — Appointment of receiver — Permissibi- 
lity. 

In a suit brought by a reversioner impeaching the 
alienation made by the widow of a share of the estate, 
it is legal to appoint a receiver but only under excep- 
tional circumstances. Where the property is being 
managed by a third person who has been trying for a 
long number of years to obtain the property by fair 
means or foul and who is expected to make as much 
profit out of the estate as he possibly can, thus prejudic- 
ing the rights of the reversioner, and waste is proved, a 
receiver may be appointed and the ^third party being 
an alienee outright of a certain share of the estate from 
the widow is liable to be ousted just as much as the 
widow. (5Vw and Bajpai, J J.) JaMNa PRaS\D v. Mt. 
DURGA Dei. LR. 1933 All. 362 = 144 I.O. 33 = 
A.I.R. 1933 All. 133 (2). 

Reversioner — Suit by — Surrender by widow — 

Adverse possession against widow — Suit by rever- 
sioner for possession during her lifetime against the 
person in po.ssession — Limitation — Liberty to file suit 
after the death of widow. See HINDU I.aW — WIDOW 

—Surrender. A.IR. 1935 Mad. 664. 

Reversioner — Surrender — Essentials. 

A leversioner can surrender or release his rights but 
thesuriender or release, to be valid, must be executed 
to the next in succession. (^Afadhavan Natr, /.) Mu- 
THUKUMARASWAMI PILLAI 7 /. SUBBARAYA PiLLAI. 
I.R. 1931 Mad. 705 = 133 I.O. 193=1931 M.W.N. 
8=A.I.R 1931 Mad. 606. 

Sanyasi. 

See also HINDU LaW— ASCETIC. 

— 'Sanyasi — Child initiated as disciple — If Nthang, 
sanyasi or gnhast goshain. 

Wheie a certain person, who was married and lived 
the’ life of a worldly man ami w’as possessed of property, 
was initiated by his guru as a disciple when he was 
about 16 months old when a shaving ceremony took 
place, and the essential ceremonies necessary for the 
initiation of a person as a Nihang including the Viraja 
homam were not performed be had not reached the years 
of discretion w’hen he could understand the full signi- 
ficance ot mul muntras and of the fact that he w'as irre- 
vocably renouncing the world. 

Held, that the mere circumstance that he was buried 
wras not sufficient to show that he had become a Sanyasi 


HINDU LAW— Btridhanam. 

or a Nihang and that every circumstance pointed in 
favour of bis being a grihast goshain. {Sulaiman, C. J. 
and Baipai, /.) JaGAKNATH GiK v. SheR BaHA^ UR 
Singh 67 All. 86=153 I.O. 1078 = 7 R.A. 679 = 
1936 A.L.J. 160=1936 A.W.R. 218 = A.I.R. 1936 
All. 329. 

Sanyasi — Head of math — Property held or 

acquired by— Nature of. See IIiNDU LAW— RELIGIOUS 
Endowment— Math. A.I.R. 1934 Pat. 431. 

Sanyan — Order Nihangi Baisnab. 

A Nihangi Baisnab is a celibate sanyasi without any 
W'orldly attachment, quite unlike the grthastha or 
house holder class of Mahants, found outside the Das- 
namis of Sankaracharya or unlike the Paris and other 
five classes and half out of the Dasnamis who mix freely 
in the business of the world and carry on trade and 
often accumulate property, {Dhavle and James, 
//.) SusiL Chandra Sen v. Gobind Chandra 
Das. 6 R.P. 706 = 160 I.C. 61 = A.I.R. 1934 Pat* 
431. 

Schools of law. 

■ Schools of law — Mithila school — Law applica'- 
ble. 

The law of the Mithila school is the law of the 
Mitakshara except in a few matters in respect of which 
the law of the Mithila school has departed from the law 
of the Mitakshara. Rights of a wife under Mithila law* 
discussed. i^Khaja Mohammad Noor and Dhavle, JJ.') 
Sabitri Thakurain V . Mrs. F. a. Savi. 12 Pat. 
369=6 I.R. Pat. 17 = 146 10. 1 = 14 Pat.L.T. 
(Supp.) 1 = A.I.R. 1933 Pat. 306. 

Schools of law — Mithila school — Law is gene- 
rally that of Mitakshara. 

The law of a Mithila school is the law of the Mitak- 
shara except in a few matters in respect of which the 
law of the Mithila school has departed from the law of 
the Mitakshara. A.I.R, 1925 P,C, 280, Foil, {Wort and 
Dhavle, JJ.) KaMLA PRASAD v. MURLI MaNOHAR. 
13 Pat. 660 = 162 I.O. 446 = 7 R.P. 190 = 16 Pat L.T. 
716 = A.I.R. 1934 Pat. 398. 

Self-acquisition. 

See Hindu Law. 

(1) Joint family. 

(2) Succession. 

Sister. 

See also HINDU LAW— SUCCESSION. 

Sister — Marriage expenses of — Liability of 

brother — Charge on paternal estate. See HINDU I-.AW — 
MARRIAGE. A.I.R. 1931 Nag. 147. 

Step mother. 

See HINDU LAW— MAINTENANCE AND SUCCES- 
SION. 

Stridhanam. 

See also HINDU LAW. 

(Ij Family arrangement. 

(2) Widow — Na'j ure of estate. 

Stridhanam — Saudayika— Bequest by maternal 

grandfather. 

The gift or beauest from a maternal grandfather, 
having the essential attribute of a gift from relations or 
affectionate kindred, falls w’lthin the class of stridhan 
called Sdudayika, of which the wife can make a gift 
without reference to her husband. (Definitions of the 
word “saudayika”, textual and judicial, enumerated.) 
{Patkar and Murphy, JJ.) VenKARADDI 2 ^. HaN- 
mantgowda. 67 Bom. 86=34 Bom.L.R. 1144 = 
I.R. 1933 Bom. 128 = 141 I.O. 682=A.I.E. 1932 
Bom. 559. 

■ Stridhanam — '^'Saudayika" — Nature and inci- 

dents. 
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HINDU LAW— Stridhanam. 

“Saudayika” is a term applied to gifts made to a 
woman at, before or after marriage, by her parents and 
their relations or by her husband and his relations. In 
other words, it means gifts from relations as distinguish- 
ed from gifts from strangers. A woman has absolute 
power of disposal over her Saudayika Stridhan, even 
during coverture. She may dispose it of by sale or by 
gift, or by will or in any other way she pleases, even 
v\ithout the consent of her husband. {Mea^Ss C. J. and 
Sen,/,') Empkrok r/. Sat Narain. 53 All. 437- 
I.R. 1931 All. 309 - 1931 A.L J. 201 = 130 I 0. 693- 
32 Cr.L.J. 576 = 1931 Cr.C. 425 -A. I.R. 1931 All. 
265. 

[R. 57 H. 85 (90).] 

Stridhanam — Succession — Dayabhaga school — 

Preference of brother's son over dep-daughtePs son. 

Under the Dayabhaga law, a brother’s son is entitled 
to succeed to a woman’s ayautuka stridhanam in pre- 
ference to a step-daughter’s son. Rule as to exclusion of 
half-blood by full-blood discussed. ( Mukerji and Guha^ 

JJ.) Krishna 13ihari Datta v. Sarojinee Dasee. 
147 10. 473=37 O.W.N. 613 = 6 R.C. 337 =60 Cal. 
1061 = A.IR 1933 Cal. 858. 

Stridhanam — Succession — Dayabhaga school — 

Sister's son not an heir. 

Under the Dayabhaga law a sister’s son is not an heir 
to the stridhanam property of a woman nor is a sister’s 
son’s son in-law a person in the line of heirs. Neither 
of them can contest an application for letters of ad- 
ministration with her will annexed. {Milter and 
f/enderson, /J,) SaTISTI CHANDRA SlRCAR r. Hari- 
DAS Mitra, 149 I.C, 1034 = 38 C.W.N. 98-6 RO 
684 = A.I.B. 1934 Cal, 399. 

Stridhanam — Succession — Mtihtla school — No 

definite rule — Pule of Mitakshara prevails — Sister's 
son not entitled to preference to husband's ^apindas. 

No definite rule departing from the Mitakshara has 
been laid down in the Mithila books. Hence succession 
to stridhana property of .i female dying leaving no son, 
daughter, daughter’s daughter or daughter’s .son is 
governed by the rule in Mitakshara. And so a sister’s 
son of the deceased lady is not entitled to succeed in 
preference to her husband’s sapindas. All texts of 
authorities examined in detail by Dhavle, J. 12 Cal. 
348. Foil. (Wort and Dhaid^ JJ") Kamt.a PkaSaJ) 
7./. Murt.i Manohar. 13 Pat 550 = 152 I O 446-7 
R.P. 190-15 Pat.L.T. 715 = A.I.R, 1934 Pat 398. 

Stridhanam — Succession — Property inherited by 

female — Estate taken. 

A female inheriting stridhan property docs not get an 
absolute interest in it. (A*. C. Mitter, /.) MaHENDRA 
Narayan Roy V, d.akshina Ranjan Roy Chou- 
DHURY. 160 I.C. 870 = 61 C.L.J. 637=A,I,R. 1936 
Cal. 34. 

Stridhanam — Succession — Property inherited 

from mother — Sister's son arid husband's heirs — Pre- 
ference. 

Property inherited by a woman from her mother is 
her absolute property, and on her death without issue, 
would pass to her sister, and in default of the sister, to 
the sifter’s sons, in preference to the heirs of her 
husband. Mutation must therefore be ordered in favour 
of the sister’s sons. (Opbenheim^ S. M. and Drake 
Brockman, J, M.) KRISHNA MURARI MISIR v. RaM 
KheLawan MiSiR. 1935 B.D 69. 

- ■■■ '^Stridhanam — Surcesnon — Re-mar ri a ^c of 

Hindu widoxo — Sons by the two husbands — Priority. 

In the case of succession to the stridhan of a Hindu 
widow who re-marries, the son by the second hu'^band 
does not inherit to the exclusion of the son by the first 
husband. They4ake it equally. (Baker and Rangnekar, 


HINDU LAW —Stridhanani. 

//•) Papu Appa V. Kashinath. 160 I.C. 837 = 7 
R.B. 17 = 36 Bom.L.R. 140= A.I.R, 1934 Bom. 118 

Stridhanam — Succession — Step-mother — Ri ght to 
stridhan of step- laughter. 

A wife under the Hindu I.aw, is a sapinda of her 
husl)and; on the death, therefore, of a step-daughter 
inheriting her mother’.s stridhan for her life, the pro 
pc-rty leverts to the next of Kin (Sapinda of her father) 
and her step-mother (father’s wife) is entitled to succeed 
to it. { iMtihammaU Noor and Agarwala, J J.) DULHIN 

Pakbati Kuer V. Raunaih Prasad Narain 
Singh. 14 Pat. 518-16 Pat.L.T. 713-165 I.C, 
213 = 7 R.P. 557 = A.I.R. 1936 Pat. 200. 

Rtridhkinam — What is — Property acffuired by 
ad ve rse pos kc ksion , 

Property acquired by a Hindu female whether during 
coverture or widowhood by adverse po.ss'ession becomes 
her stridhanam and should descend to the stridhanam 
heirs (Raza and Srivastava, J J.) IlUBRAJl v. 

Chandrabau Upadhiya. 6 Luck. 619 - IB 1931 
Oudh 161 = 130 I.C. 849=8 O.W.N. 6 = 14 OLJ 
66 = A.I.R. 1931 Oudh 89 (2). 

Stridhanam — What is — P*'operiy acquired by 
woman out of her cm n exertions. 

Property purchased by a woman out of money earned 
by her fjwn exertions is Irt stridhana property, and 
such properly goes in the first place to her unmarried 
daughters. (Das, J.) MUM UMMA 7/. KRISHNA. 147 
I.C. 736 = 6 R.B. 178 (1) = A.I.R. 1933 Rang. 347. 

• Stridhanam — What is — Acquisitions by widow — 

No presumption that property was purcha.sed from 
out of savings of her husband’s estate— Independent 

means possessed by widow. See HINDU Law 

Widow— Acquisitions by. 18 n.L.J. 267. 

Stridhkinam — What is — Daitj^hter holding 

mother's stndhan properties — Accumulations from — If 
part of the estate— Death of one daughter— Right to 
heirs of deceased to such accumulations — Analogy of 
H t nd u wi d o%u — / f a ppli cable, 

^ A Hindu woman, born in a rich family, owned con- 
siderable properties as her stridhan. She died leaving tw’o 
daughters, a son and her husband. The properties were 
being managed by the husband and then by the son, 
who made various purchases out of the incomes which 
acciued out of the propeities. But the daughters, both 
during and after their minority, were never in possession, 
the management continuing with the father and after-’ 
wards with the son. Subsequently one of the daughters 
died 

Held, that the accumulations or the properties ac- 
quiied by the income of the properties did not form 
part of the main estate, but would be taken by the 
daughters in equal shaies, and when one of the <]augh- 
ters died, her share would not lapse to the other by 
survivor'^hip, but w^ould be inherited by her heirs. 
Whatever reason or justification — historical or sacerdo- 
tal — might exist for looking with disfavour on a widow’s 
right to dispose of her surplus income or transmit the 
same to a line of heirs different from her husband’s, the 
same considerations need not be extended to the case of 
a daughter inheriting her mother’s stridhana properties. 
The doctrine of ‘reverter* may well be limited to the 
original estate and proved accretions to it. {Varada- 
chariar and Burn, JJ.) KAILASANATHA MuDALIAR 
V. PaRaSAKTHI Vadiyanni. 169 I C 845 = 68 Mad 
488=8 RM, 667= 1936 M.W.N. 240 = 41 LW 336 
=A.I R 1935 Mad. 740 - 69M.L.J. 142. 

■— — Stridhanam — What is — Daughter — Property 
obtained under compromise in suit against reversioner. 
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Where a daughter who is not an heir and not entitled 
to inherit under a custom gets propeity by compromis- 
ing with a reversioner who is entided to such property, 
the property so olitained is her stridhanam to which her 
daughters alone are entitled to the exclusion of her sons. 
\/iaza and Smith, //.) RaJESHAK lULI v. liAR 
KlSHKN Rali. 1471.0. 313=6 R.O. 639 = 10 O.W.N. 
147 = A.I R. 1933 Oudh 170 (,2). 

Stridhanam— What tS'-Property purchased out 

of income of property settled in lien of maintenance. 

Where a Ifiiuiu widow makes purchases of properties 
from the income of the property, wliich was settled upon 
her in lien of her maintenance, the pioperties become 
her stridhanam and she is competent to transfer them by 
law. {Zia nl- //asiin, J ) KaM DaS v. KAM SEWAK 
Tewari. 165IC. 781- 7R.O. 623 = 1935 O.W.N. 
596 A.I.B.1936 Oudli 362. 

Succession. 

See aho HINDU I. AW. 

(1) RAKTITION AND KE-UNION. 

(2) Stridhanam Ain EU born heir. See 

KIOH'J* 'JO succeed, infra. 

Randuus. 

liURDEN OF PROOF. 

Crown. 

Custom. 

Dancing giru. 

Date for determining heir. 

Daughter. 

Dayabhaga school. 

Disqualification. 

Dwamushvayana adopted .son. 

Female heirs. 

GOTKAJA SAPINDAS. See SAPINDAS, infra. 

ILLATOM. 

Illegitimate children. 

t.aw applicable. 

lAABD.lTY OK LAW. 

MO'J HER. 

FRIMOGENJTURE 

Right 'Eo succeed. 

Samanodakas. 

Sapjnda.s. 

.Self-acouired property . 

Sist ek. 

Son in law. 

Step-brother. 

STEP-MOT'H ek. 

Wanaprasthas. 

Words. 

Bandhus. 

Sue I essivn—flindhus —.4tma bandhns — Pri only 

— Father^ ^ suteF^ son and maternal uncle — Preference 
— Test — Doi trine of spirt tnal benefit. 

Among Atni.i bandliu . governetl by the Milakshara 
Law, the rule ot succession to be observed is that in each i 
clauss propinquity siiouhi be the governing factor, and if 
that fails to guide the Couit, and only then, the Court 
should apply the rule based on spiritual efficacy or the 
offering of oblations. As hut ween the muteinal uncle 
and father’s sister’^ son, the foimer is the preferential 
heir. {Pamesam and Stone, //.) NaVANEETHA- 
KUISHN^ MaHUDYPPA THKVAU Z’. COLLECTOR OF 
TINNFAELI.Y. 1935 M.W.N. 1001 42LW. 876- 

160 I.C 647 -8 R.M. 674 = A.I.R. 1935 Mad. 1017= 
69 M L J. 632 

•^ S nccessum — Bandhus — Baruihus on mother's side 

— Preference. 

Because under Mitakshara, mother is regarded as 
■ nearer heir to her son than the father. The preference 


I HINDU LAW— Succession. 

awarded to the mother cannot be extended to bandhus 
on her side of the family. 12 M.I.A. 448. The prefer- 
ence of the mother to the father in respect of succession 
I to the property of the son under the Mitakshara does not 
j extend lo bandhus on the mother’.s side. (A/r George 
\ Loiundesf) jOlINDKA NATH ROY v, NAGKNDRA NaTH 
i ROY. 58 I A. 372 = 69 Cal. 576 = 135 I.O. 637 = 1931 
! A.L.J. 1009 = 34 L.W. 466=1931 M.W.N. 978 = 33 
: BomL.R. 1411 = 35 C.W.N. 1153=8 O.W.N. 1011 = 

; A.I.R. 1931 P.C. 268 = 61 M.L.J. 442 (P.C.). 

” * ■■■ Succession — Bandhus — Classes mentioned in 
\ Mitakshara, t f exhaustive — Meaning of Pitri bandhus 
and Matru bandhui. 

The thiee classes of bandhus mentioned in the Mitak- 
; shara cannot lie added to. The last male-owner’s 
' father’s fathei’s daughter’s son’s (laughter’s son.s are not 
his Jieri table bandhus. A heritable bandhu cannot be 
lower than the common ancestoiS daughter’s grandson 
I or the common ancestor’s son’s great grandson, that is, 
there should be no great giauclmother in the line on 
, either side of the common ancestor. 

! Per Sulaiman, J. —The wooLn pitri and matn in 
describing bandhus are used in an adjective sense. They 
mean the person’s bandhus through the father or mother. 
The words cannot mean that a (.ognate w'ho is the 
father’s bandhu or the mother’s bandhu though not a 
})andhu of the propositus is an heir. 'I'he father's 
mother’s mother’.-* father and the mother’s mother’s 
mother’s father are not included as heritable bandhus. 
{Snlatman, Mukerji and Young, //. > GaJADHAR 

Pkasadz/. Gauri Shankar. 54 All. 698= I.R. 
1932 All. 448=138 I.O. 661=1932 A.L.J. 633« 
A.I.E. 1932 All. 417 (P.B.). 

Succession — Bandhns —P'athcr's half sistei 's son 

and mother's sister's son — Preference. 

Under the Benares School of the Mitakshara the 
father’s half sister’s son takes the inheritance in prefer* 
j ence to (he mother’s sister’.s .son. The rule of preference 
• of the \vhoIe*bIood to the half-blood is not material in 
; deciding the propinejuity of rival bandhus, not descended 
; from a common ancestor. (.S'/r George Loiondesf) 

' JoTiNDUA Nath Rov Nagfndra Nath Roy. 

' 581 A. 372 -- 59 Cal. 575 = 135 1 0. 637 = 36 C.W.N. 

1153 -8 O.W.N. 1011=34 L.W. 465= 1931 M.W.N. 

: 978 = 1931 A.L J. 1009 = 33 Bojn.L.E. 1411--A.I.E. 
i 1931 P.C. 268 = 61 M.L J. 442 (P.C.). 

, [F.60I.A. 180 (194) (P.C.).] 

, Succession — Bandhus — Afaternal uncle and 

, father's sister's son — Preferential rights of the latter, 
Undei Hindu l.aw, a maternal uncle cannot suc'ceed 
, to the properly of the; propositus in preference to the 
, father’s sister’s son. {^Shadi f.al, C.J. and Ahdul 
\Qad%r,Jf) RAM NaTH DUNI CHANI). 153 I.C. 
131 (1) = 7E.L. 390=35 P.L.E. 619=A.I.R. 1934 
Lah. 622(2). 

A ' nccessi on— Ba ndh ns — P re fc ren cc — R ules u ml er 
Mitakshara — Daughter's daughter's son and sister's son 
— Pri only — Spi ritual benefit — Appl icahili ty. 

In ca.stis of bandhu bucces:.sion under the Mitakshara, 
among Atrna bandhus, one’s own descendants .should be 
preferred to tire father’s descendants, and the father's 
descendants to those of the grandfather. Consecjuently, 
the daughter’s daughter’s son excludes the si.ster's son. 
Though the principle of spiritual benefit may be resort* 
eci to even under the Mitakshara. it should not be 
I applied so as to defeat the rule that the nearer line 
; excludes the more remote. {^Ramesam and Cur ,genven, 

' JJ^ KaLIMUTHIT PiLLAl V. AMMAMUTHU PILLAI. 

I 58 Mad. 238 = 153 IC 107 = 7 EM 311 = 40 L.W. 

I 376 = 1934 MW.N. 820 = A.r.E. 1934 Mad. 611 = 

I 67M.L.J. 503. 
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HINDU LAW— Succession. 

Succession — Bandhus — Tests of propinquity. 

The primary test in questions of inheritance among 
bandhus is propinquity in blood. As between bandhus 
who are in an equal degree of propinquity to the pro- 
.positus, those who are related ex parte paterna are 
preferred to those related ex parte materna. But a safer 
test of the measure of propinquity where the degree of 
blood relationship furnishes no certain guide, is the 
doctrine of spiritual benefit, the inheiitance going to 
him, whose funeral oblations confer most spiritual bene- 
fit on the propositus. 13 M.I.A. 373 and 16 IVfad. 23, 
Ref. (Sir George Lozundes.) JOTINDRA NaTH ROY r^ 
Nagendra Nath Roy. 68 I A. 372=69 Cal. 576=^ 
136 I.O. 637 = 36 0 W.N. 1153 = 34 L.W. 466=1931 
M W.N. 978 = 1931 A L J. 1009 = 33 Bom.L R. 1411 
= 8 O.W.N. 1011 = A.I.R. 1931 P.O. 268 = 61 M.L.J. 
442 (P.O.). 

[Cons. 69 M.L.J. 632 (650; 652; 661) R 57 B. 74 
(78).] 

Burden of proof. 

""" ‘Succession — Burden of proof — Claim by nearest 
collaterals. 

In a Suit where the plaintiffs claim to succeed to the 
estate of a deceased Hindu as his nearest collaterals, the 
mere fact that are the nearest male collaterals of the 
deceased would not in itself be sufficient to show that 
they are the next heirs. It is incumbent on them to 
prove that the deceased has not left any nearer heir, 
such as a daughter ora daughter’s son who would 
exclude the plaintiffs even if they happen to be the 
nearest male collaterals. (Sulatman, C, /. and Dennety 

J,) Mahendra Singh v. Shankar Dayal Singh. 
1935 R.D. 567 = 1935 A.W.R. 1422 = 159 1.0. 903 = 
A.IR. 1936 All. 124. 

• •~ Succesiion — Burden of proof — Proof of relation- 
ship. 

Where a person claims to succeed another on ground 
of relationship with the latter, he should establish not 
only his own relationship with the last male-holder, but 
also prtma facicy that no nearer heirs are alive. Where 
the Court cannot arrive at that conclusion on the 
evidence of the plaintiff, either because he is not in a 
position to speak on the subject, or because his evidence 
is manifestly untrue, it should be satisfied by other 
credible evidence that no nearer heir exists, before the 
defendant is called upon to substantiate his definite case 
that he is a nearer heir Where both parties have adduc- 
ed evidence, the question of onus loses all importance 
and the Court should record a definite finding as to 
w’hether the defendant is the nearer heir. The question 
may assume some importance where the Court has to 
reject the evidence adduced on either side as absolutely 
untrustworthy. In such a case the plaintiff’s title can 
■prevail only if the Court is an a position to find not only 
that he is related to the last male holder, as he alleges, 
but also that no neaier heir is alive. (Niamatullah and 
Rachhpal Singh, JJ.^ MT. CHUNNA KIJNWAR v. 
LALA Mukat BehaRI Lal. 161 I.C. 338 = 7 R.A. 
140 = A.I.R. 1934 All. 117. 

Crown. 

^Succession — Crown — Nature of rights 

The Crown’s right to come in accrues as soon as it is 
shown that that there is no one in existence who comes 
in the line of heirs under the Hindu Law. A person can- 
not claim preferential right over the Crown merely 
because he is a blood relation. (^Mitter and Hendersony 

//.) Satlsh Chandra Sircar v. IIaridas Mitra. 

1491.0. 1034=6 R.O. 684 = 38 O.W.N. 98 = A.IR 
1934 Cal. 399. 

Oustoxn. 

See also DANCING GIRL AND PRIMOGENITURE, infra. 

q! D.-II— 51 


HINDU LAW-- Succession. 

.S’ uccession-^-C ust om— Coll ateral s — Deter mi nati on 

of. 

The custom based on the principles of Hindu Law 
gives the succession to the collaterals at the time of the 
widow’s death and not at the time of her husband. 4 O. 
W.N. 770 and 26 O.W.N 223, Foil. (Bisheshwar 
Nath and NanaLutty, JJ.) TeFAZZUL HUSAIN v. 
Bakhshish Husain. 141 I.C. 670 = 9 O.W.N. 1171 
= I.R. 1933 Oudh 69. 

^ Succession— Custom — Custom at variance with 
Hindu Law' — Barden of proof — Granduncle and grand- 
mother — Preference. See CUSTOM (PUNJAB) — 
Succession. 167 I.O. 960(1). 

Succession — Custom— Custom of exclusion of 

sons by widow — Validity— Pi oof. See CUSTOM— PROOF 

4 A.W.R. 712. 

Dancing girl. 

Succession— Dancing girl — Custom — Married 

sister and unmarried niece — Preference, 

The members of the dancing girl caste are governed 
in matters of succession not by the ordinary Hindu 
Law, but by caste custom and usage. In the case of 
the dancing girl community in Palamcottah in Tinnevelly 
District, which is a small body, under a custom which 
is w'ell- recognized, as niece (sister’s daughter) who is 
dast excludes a daughter who is married, in the case of 
succession to a dancing girl who dies issueless. (Beas- 
ley, C.J. and King, J.) SHANMUGaTHAMMAL v. 
Gomathi Ammal. 162 I.C. 1070 = 1934 M.W.N. 
1201(2) = 40 L W. 743 = 7 R.M. 307= A.I.R. 1936 
Mad. 68 = 67 M.L.J. 861. 

Date for determining heir. 

— ■ "Succession — Date for determining heir — IVidotu 
in possession of property — Act II of 1929. 

Where a widow’ is in possession of her husband's 
estate as a limited owner, the question whether certain 
persons are heirs under Act II of 1929 depends on the 
date of the death of the widow and not on the date of 
the death of the last male holder. In such cases the 
question is not whether Act II of 1929 is retrospective. 
(Cases referred.) (Coui tney-Terrell, C.J.) ChulhaN 
Barai V. Mt. Akli Baraini. 150 I.O. 1039 = 7 
RP. 68 = 15 Pat.LT. 707 = A.IR. 1934 Pat. 
324. 

Daughter. 

Succession — Daughter— Adoption of holder into 

another family — Land acquired out of income — 
Daughter of adoptee entitled to succeed. See HINDU 
Law — Impartible Estate. A.I.R. 1932 Bom. 
654. 

- -—Succession — Daughter — Daughter in the womb — 
Right to succeed. 

The theory of a son being in existence at the time of 
conception can also be extended to the case of a daughter 
claiming rights of inheritance. Posthumous daughter 
held entitled to succeed. (Patkar and Murphy J J.) 
Bayava z/. Parvateva. I R 1933 Bom 300 = 144 
I.O. 442= 36 Bom L.R. 118 = A.I.R 1933 Bom. 126. 

••"-Succession — Daughter — Plxclusion of rich 
daughter by poor. 

The rule of preference as to a poor daughter excluding 
a rich daughter applies only as between daughters and 
not as betw’een one daughter and another daughter’s son. 
(Bennety /.) BhaGELU SiNGH v. Mt. Murti KUER. 

IR. 1932 All. 71=136 LO. 247 = A.IR. 1932 All. 
326 

■■ -Succession — Daughter — Preference as between. 
Daughters do not inherit until the widow is dead. As 
I between daughters, the unmarried exclude the married 
! daughters. (Hasan, C.J, and Raza, J.) Sheo GobiND 
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7J. Kam Adhin. 8 Luck. 182 = 140 I.O. 666=9 O.W. 
N. 945 = A.I.R. 1933 Oudh 31. 

Succession — Daughter — Preferential right of 

poor daughter — Sons whether can plead. 

Where in a cate of buccession among daughters the 
poor daughter does not put for\Nard her preferential 
claim, it IS not o[)en to her son to agitate the same. 
{Benuet, /.) BHAGKLU Singh v. Mr. MURTl KUER. 
I R. 1932 All. 71 = 1351.0. 247 = A.IR. 1932 All. 
326. 

Succession — Daughter —Preferential right of 

unmarried over married daughter. 

Under the Hindu Law of inheritance, the unman ied 
daughter takes in preference to the man ied daughter. 
i^Patkar and Murphy ^ J J f) llAYAVA PARVATEVA 

I.R. 1933 Bom. 300 - 144 I.O. 442 = 36 Bom.L R. 118 
=A.I.R. 1933 Bom. 126. 

— ' Succcsston — Daui^hter — Unchastity — Living as 

mistress of a person — If excluded. 

Under the Hindu Law, unchastity in a daughter ex- 
cludes her from inheritance, and a Hindu female who 
lives with a man as his mistress is guilty of unchastity 
in the legal sense so as to cx‘ hide her fiom inheritance 
to her father’s estate. {/lenderson^ /.) 13HABA KANTA 
Pachani V. Kkrpai Chu'ha. 154 I.O. 760 = 7 
R.O. 622 = 38 0 W.N. 1095 = A I.R. 1935 Oal. 144. 
Dayabhaga school. 

Succession - — Dayabhaga S'hool — Doctrine of 

spiritual benefit. 

Even among those who aie entitled to offer pindas, 
pretertnce is given to such heirs as aie entitled to offer a 
larger numl)er of pindas or to a greater number of 
ancestors than others. Even according to the 
l-)a 3 ’abhagci School of Hindu Law under which the 
light of inheritance is mainly based on the doctrine 
of spiiiliKil benefit, it cannot be applied consistently in 
all cases in cases of females succeeding to males, 
in the case of a chela succeeding to a guru or in the 
case of samanodakas. The doctrine of spiritual benefit 
or offering of luneral oblations is not the only test of 
heirship. Propinquity or pi<»ximity of birth is the 
principle un(leil>ing the order of succes.sion but the 
capacity foi conferring spiiitual benefit ia also taken 
into consideration along with it according to the Bengal 
School. The question of the capacity to offer funeral 
cakes becomes important when it has to be considered 
in connection with the claims of rival competitors to 
heirship and in detei mining the order of succession. In 
other words it is a key to the order of succession but not 
to inheritance. It is on the failure of neatest heiis, that 
the question of spiritual benefit really arises. (^Suhra- 
wardy aad Graham, //.) NALINAK.SHA MaJHI v. 
RAJANI Kanto Das. 68 Cal. 1392 = 64 0,L J. 61 = 
134 I.C. 1272 = I.R. 1932 Cal. 66 = 35 0 W.N. 726 = 
A I R. 1931 Cal. 741. 

„ "’Succession — Dayabhae^a school — Jati Vaishnava 
— Doctrine of spiritual benefit — Failure to offer pindas, 
if material. 

There is no authority for the proposition that, if an 
heir does not or refuses to offer pindas to his ance.stor, 
he is not entitled under theHindu Law to succeed to him. 
The light to inherit is ba«ed not on offering ptnda. but 
on the c.ipacity to offer it. Jati Vatshnavas may not 
observe caste and Sradh and offer pindas. But there is 
nothing to preient them from offering oblations to a 
Hindu ancestor. Therefore they can inherit under the 
Hindu Law. {Suhratuardy and Graham, J J.) NaLI- 
NAKSHA Majhi v. Rajani Kanto Das. 58 Cal. 
1392 = 64 C.L. J. 61 = 134 1 C. 1272 = 36 0. W.N. 726 = 
I.R. 1932 Cal 66 » A.I.B. 1931 Cal. 741. 


HINDU LAW-Successlon. 

Disqualification. 

'-Succession — Disqualification — Congenital deaf- 
ness and dumbness — Right of the heir of disqualified'- 
person to inherit. 

A person, w'ho is deaf and dumb from his birth and 
whose disease is incurable, is in law excluded from in- 
heritance. The disqualification of a person to inherit 
implies that the person so disqualified does not in law 
exist and consequently he cannot tiansmit anything to 
his own heir. The disqualification is not merely per- 
sonal but affects his heirs also. 32 Bom. 275, Dist. 

; 48 Bom. 569 (P.C.), Foil. U^ala Prasad and Wort, 
j jj.) Mt. Budha Kuer V. Mt. Sahodra Kuer. 11 
Pat. 35 = I.R. 1931 Pat. 290 = 132 I.C. 866 = 12 Pat. 

L. T. 489 = A.I.R. 1931 Pat. 367. 

' 'Succession — Disqualification — Lunicy — 

Mitaksharn school — Supervening disqualification — 
Effect of. 

Under the Hindu Law govcined by Mitakshaia a con- 
1 genital disqualification may prevent pioperty aiising by 
‘ birth, but a disqualification (.^uch as lunacy) that super 
I venes later will merely cause a suspension of the right 
' of a coparcener thus afilicted by disqualification to a 
I share upon a partition and for the rest leave the copar- 
cenery interest in tact. Therefore his right as a copar- 
] cener is not so affected by the supervening disqualifica- 
tion as to prevent him from taking the w’hole estate by 
survivorship after the death of his brother. The copar- 
cenary right of R, to the estate that came into existence 
I at birth, subsisted all through, although one component 
I part of it — the right to obtain a share on partition — 

I would have been incapable of enforcement, if after his 
1 madness, the other coparcener/ had attempted partition, 
i P'rom the time of her madness onw'ards, whenever it 
may have supervened, A* still continued to be a copar- 
cener, though without the right to take a share upon 
partition during the continuance of his disability. Upon 
the death of the other coparcener J,R would be the only 
member of the coparcenary left and there Leing then no 
question of partition, he would take the whole estate. 
10 /Vll. 272 ; 6 Bom. 6l6 and 33 Bom. 482, Dist.; 43 

M, 464, Kel. on. 

Per Dhavle /. — The Dayabhag view that a disquali- 
fied member (such as a lunatic) may be regarded as 
dead is inconsistent with the Mitakshara doctrine of 
property by birth, taken with the absence of any authority 
in the Mitakshara itself showing that the entire right by 
biith is destroyed by a supervening disability. (Worb^ 
and Dhavle, //.) MT. DiLRAJ KUARI v. RiKHKSWAR 
Ram DUBE. 13 Pat. 712 = 151 I 0. 419=7 R.P. 91 
= 15 Pat.L.T. 479 = A.I.R. 1934 Pat. 373. 

Dwayamushyayana adopted sod. 

'Succession — Dwayamushyayana adopted son — 

Rights of natural and adoptive mother on his death. 

In the case of succession to an unmarried dwayamu- 
shyayana adopted son the adoptive mother and the 
natural mother inherit equally as co-heiresses. (^Patkar 
and Murphy, //.) BaSAPPA DANDAPPA v. Gur- 
lingawa. 67Bom. 74 = IR. 1933 Bom. 246 = 142* 
I.O. 634 = 35 Bom.L.R. 76 = A.I.R. 1933 Bom. 137. 
Female heirs. 

•Succession — Female heirs — Broth Ps daughter-^ 

Mitakduira School, 

The brother’s daughter does not come in at all as heir 
under the Mitakshara school of Hindu Law'. She has 
consequently no locus standi to continue a suit as the 
heir of her uncle. {Jai Lai and Abdul Qadir, JJ,) 
Mt. Gur Kaur V. Mt. Bhagan. IR. 1931 Lah. 907 
(1) = 134 I.C. 203(1) = 32 P.L.R. 369. 

’ ■ 'Succession — Female heirs — Father's sister andf 
paternal uncle's widow — Priority, 
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The ^^idow of a paternal uncle is entitled under the 
Hindu 1 aw to succeed in preference to the father’s 
sister. {Murphy ami Sen, //.) RAGHUNATH v, 
Lakshmibai. 69 Bom. 417 = 167 IC. 668 = 8 R.B. 
78-37 Bom.L.R. 160- A.I R. 1935 Bom. 298. 
Illatom. 

—Succession— Illatom — Descendants of— Right of 
collateral succession in preference to reveisioneis of last 
male-holder. Hindu Law— AdOPHON— ILLA- 
TOM. 67 M.L J. 706. 

Illegitimate children. 

- — •Succession — J Ihgttimate children— llUgiitmate 
daughter — S udi as . 

Among the Sudras an illegitimate daughter is not an | 
heir of her father. The Hindu Law' recognizes an afhlla- | 
tion of an illegitimate daughter to her mother but not | 
to her father A.I.K, 1921 Rom. 137, Foil. {Muketjt 
and LUnnett, JJ ) BALKAJ SlNGH ». JAI KaKAN 
Singh. LR. 1931 All. 744=133 I.C. 792=A.I.R. 
1931 All. 407. 

— A itceessi on — II I cgit iniate chi I dren — / llegitimate 
son — Dasiputra — Right to inherit — Conditions of. 

Pet Courtney-I'errell, C, /.—“The lelationship be- 
tween a sudra and his dasi in order to give rights and 
succession to their offspring must be of a peimanent and 
exclusive chaiacter. The object of this regulation is 
... to make certain that the offspring are in fact the 
offspring of the father so nearly as the circumstances 
of life will allow' such a hypothesis to be accepted 
.... Provided that the relationship was permanent 
and intended to be permanent during the pcikd cover- 
ing the conception and birth of the cbildien, the lelation- 
bhip is peimanent and exclu.si\e for the purpose for 
which such peimanence and exclusiveness is required, 
that is tn say, to prove the paternity of the children.” 
{Courtney Tef tell, C.J. ami Kha^a Main me d Near, J.) 
DOMAN Sahu V, bUKA. I.R. 1931 Pat. 273=132 
I.C. 363 = 12 Pat L.T. 105 = A. I.R. 1931 Pat. 198. 

Successt on — I He gi it mate child t en — J llegiii mate 

son — Dasiputra— A’/ to inherit — Essentials of . 

In a suit by a dasiputra or illegitimate son for posses- 
sion of cei tain property on the ground of inheritance 
from his deceased talher, it is sufficient to show that the 
concubine was in the sole keeping of the deceased and 
the connection lasted till the death of the paramour and 
that the son was not the fiuit of adulteious connection. 
It is not necessary that the woman should be an 
unmarried w’oinan. She may be a widow or a common 
prostitute. It does not matter also if the connection is 
in the beginning adulterous. The only condition is that 1 
the illegitimate son should not be the fruit of adulterous 
intercourse. 1 Horn. 97; 48 Lai. 643 (F.B.^; 39 Mad. 
136 (F.lb); 41 Mad. 44; 40 Bom. 369; 24 Bom.L.R. 
1009, Rel. on, {Patkar and Broomfield, //) 
Tukaram Krishna v. Dinkar Nisbat. I R. 1931 
Bom. 307 = 131 1.0.883 = 33 Bom L R. 289= A I.R. 
1931 Bom 221. 

^iiece s' SI on — Jlle gitimate child ren-^Illcgiti mate 

Dasiputra— of Sudra male and Brahmin 
female — Rights of . 

The son born of a Sudra male and a Brahmin 
female, kept as a permanent and continuous concubine, 
is not a dasiputra', and he is not, therefore, entitled 
under the Hindu Law, to any share in his father’s pro- 
perty. {Divatia, /.) RAMCHANDRA v. HANAMNAIK. 

60 Bom. 76 = 160 1 C 99 = 8 R B. 243 = 37 Bom L.R. 
920=A.I.R. 1936 Bom. 1. 

Succession — Illegitimate children — I llegitimate 

sort — Dasiputra — Status of* 

The illegitimate son of a Sudra by a continuous con- 
cubine has the status of a son. He is a member of the 


HINDU LAW— Succession. 

family. The share of inheritance given to him is not 
merely in lieu of maintenance, but in lecogmtion of his 
status as a son. Where the father has left no separate 
property and no legitimate son, but was joint with his 
collaterals, the illegitimate son is not entitled to demand 
a partition of the joint family property in thier hands 
I but he is entitled as a member of the family to 
i maintenance out of that propeity. His position 
I in this lespect is analogous to that of widows and 
disqualified heirs to whom the law allows maintenance 
I because of their exclusion from inheritance 
I and froni a shaie on partition. (Case-law leviewed.) 
{Sir Dinshak Mulla.) VeU.AIYAPPA ChEITY v. 
Natarajan. 58 I.A. 402 = 65 Mad, 1 = 55C.L.J. 

461 = 8 O.W.N. 1039 = 35 C.W N. 1278 = 34 L.W. 
689 = 33 Bom L.R. 1526 = 134 I.C. 1084 = 1931 A L. J. 
1123-1931 M.W.N. 848 = A.I.R. 1931 P.C. 294 = 
61 M.L.J. 522 (P.C.). 

[D. 64 M.L.J. 500 (501). R, 1933 M W.N. 701 
i (703).] 

Succession — Illegitimate children— Illegitimate 

son— Death of male owner leaving widoxv and illegiti- 
i mate sen — Death of xvidow leaiang daughttPs son and 
, illegitimate sen — Right to succeed. 

Where on the death of a Sudra leaving behind him 
his widow and his illegitimate sen by a permanently 
kept c<>ncubine, each of them took a half-share of the 
estate of the deceased and the widow died subsequently, 
j leaving a daughter’s son and the illegitimate son suiviv- 
1 ing her, the lattei is not entitled to a further moiety in 
I the widows’s half shaie. The illegitimate son is only 
I entitled to a moiety of his father’s estate in such circum- 
stances, so long a.s the widow, daughter or daughter’s 
I son exists. The doctrine of reverter on the death of a 
'Hindu widow has no application to the present case. 

I {Reilly and Anantaknshna Atyar, J/.) KaRUPPAYKE 
i AMMAL V. RAMASWAMI BANDIYA NAYAKKAR. 65 

I Mad. 856 = I.R. 1932 Mad. 421 = 137 I.C 645 = 1932 
|MW.N. 689=35 L.W. 638 = A.I.R. 1932 Mad. 440 
I =62 M.L.J. 698. 

j Succession — Jllegiitmaie children — Illegitimate 

I sons— Sudra — Share of— Suit for pat tit ion against 
' legitimate sons — Maintainahhty. 

I The illegitimate son of a Sudra has no right by birth 
I but receives what he dots according to his father’s 
I pleasure; but on the death of his father leaving no col- 
j laterals, he becomes a coparcener and is entitled to a 
i moiety of a son’s share for which he can maintain a 
suit for partition against the legitimate sons and other 
descendants. The share of the illegitimate son is not 
confined to the self-acquired property of the father; it 
extends to all the property in the hands of the father, 
self-acquired or ancestral. (Case-law discussed.) {Cur- 
genven and Snndaram Chetty, JJ.') RaJU THaMBI- 
ran V. ARUNagiri Thambiran. I.R. 1933 Mad. 
229 (2) = 142 I.C. 597 = 1933 M.W.N. 632=37 L.W. 

462 = A.I.R 3933 Mad. 397 = 64 M.L. J. 500. 

■ ■" •Succession— Illegitimate children — Right of 

sister to succeed to brother^ 

Under the Hindu Law, where a woman has two 
illegitimate children, a son and a daughter, the daughter 
is entitled to succeecl to the son as his sister. {Shingne^ 

J) dattatraya Tatya V. Math A Bala. 68 Bom. 
119=149 IC. 821 = 6R.B 391 = 36 Bom. L.R. 1131 
= A.I.R. 1934 Bom. 36. 

Law applicable. 

— Succession — Law applicable — Rajputs in Berar 

— Benares school. 

Questions of succession must be determined by the 
personal law of the individual whose succession is in 
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question and not by the law of his domicile. It is only 
when nothing else is known about a man except that he 
lived in a certain place that the lex loci is applied. It is 
a measure of last resort, and even then is applied only 
because it is assumed that his personal law is the law 
which prevails in that place. The Rajputs in Berar, 
therefore, in the absence of anything to the contrary, are 
governed by the Benares and not by the Bombay school. 
{Vivian A./C.) KaSAMSHA ChiRAGSHA v. 

Babanrao Shamrao 30 N.LB. 322 = 6 B.N. 171 
= 148 I.O. 188-A.I.R. 1934 Nag. 69. 

Liability of heir. 

S uccession — Liability of heir —Marrias^e expenses 

of predeceased son's daughter — Property It %ble. 

The property of a Hindu passing into the hands of 
his collateral heirs after his death is liable for the 
reasonable marriage expenses of the last holder’s grand- 
daughter who was the daughter of his pre-deceased son, 
as he (the last holder) \\oald have been liable for the 
expenses. {Harrison and Dalip Singh^ ]/•) RAM 
LaBHAYA z/. Mt. NiHAL DEVI. 131 I.O. 351 = A. 
I.R 1931 Lah. 127. 

Mother. 

Succession — Mother — If heir to illegitimate son. 

Under Hindu Law a mother succeeds to her illegiti- 
mate son, as Such succession is not only in consonance 
with the scheme of inheritance under the Mitakshara 
law' but is also in accoi dance with the principles of 
justice, equity and good conscience. {Sulaiman, C,J, 
and Batpai, /.) JaGARNATH GiR 7'. SHER BAHADUR 
JSINGH. 67 All. 85 = 163 I.O. 1078 = 7 R A. 679 = 
1936 AL.J. 150 = 1936 A. W.R. 218=A.I.R. 1935 
All. 329. 

Primogeniture. 

~ -•^ " •Succession — Primogeniture — Burden of proof. 

The burden of proving that the custom of primogeni- 
ture governs a Hindu family, lies on the person who sets 
up the custom. He must show that il obtains in a 
sudinent number of families of similar status to his own 
to allow of the presumption that it also obtains in his 
family. {Findlay, J,C, and Prideaux, A./.C,) 
Mukundrao 71. Kaghuna'I'iirao. 17 N.L J. 118. 
Right to succeed. 

- - Succession — Right to succeed — After-born heir - 

Avoidance of alienation made during interval . 

The rule that an after botn heir i> entitled to take as 
if he was alive when succession opened is applicable not 
only to sons but to other heirs under the Hindu Law. 
Such an heir can avoid an alienation by the person hold- 
ing the property during the interval even though the 
purchase was mTidQ bona fide. {Mitter.J') KHAGEN 
draNatii Ghose V. Monmotho Nath Manna. 
38 OW.N. 90 = 59 O.L.J. 86 = 15110. 992=7 R.O- 
196 = A I.R. 1934 Cal. 469. 

Succession — Right to succeed — Dayabhaga — 

Vaishnavas are Hindus and can inherit 1o their Hindu 
maternal grand fit her. 

A Vaislinava does not renounce the Hindu religion 
and is still within the Hindu communion, though he does 
not follow all the ritual of the orthodox Hindu religion. 
A Vairagi of the Vaishnava sect is not incapable of 
succeeding under the Hindu Law. Act 21 of 1850 does 
not apply to his case and the Hindu Law does not inflict 
on him forfeituie of right of inheritance. A Vaishnava 
is still a Hindu and is entitled to succeed to a Hindu 
ancestoi, professing the orthodox creed. 35 Cal. 721; 4 
C.W.N. 473 and 1 W.R. 209, Ref. {Suhrawardy and 
Graham, JJ) Nai.inaksha v. Rajani Kanto. 68 
Oal. 1392 = 54 O.L J. 61 = 134 I.O 1272 = 35 C.W.N. 
726 = I.R 1932 Oal. 66 = A.I.R. 1931 Oal. 741. 


Samanodakas. 

— ■ -Succession — Samanodakas — Collaterals beyond 
fourteen degrees. 

Collaterals must be within fourteen degrees of the 
propositus to be entitled to succeed to property left by 
him as the meaning of the word samanoclaka cannot be 
extended to beyond fourteen degrees of the deceased, 
{Raz% and Smith, JJ.) MahaBIR Singh v. MT. 

[ Kadha. 150 10. 633 =7 R.O. 27 = 10 O.W.N. 424= 

I A.I.R 1933 Oudh 231. 

! ' S uccession — Samanodakas — Relationship extends 

\ from eighth to fourteenth degree i and not beyond. 
j Accoi ding to the Mitakshara School of the Hindu 

I Law, Samanodakas include , only those agnates whose 
j relationship to the deceased extends from the eighth to 
the fourteenth degree, and in the absence of any such 
agnate the estate devolves upon his bandhus. {Sir 
Shadi Lai.) AtmaraM ABHIMANJI v. BaJIRAO JaN- 
RAO. 62 LA. 139 = 1936 A.l.J. 816 = 31 N.L.R. 
398 = 37 P.L.R. 319 = 7 R.P.O. 198 = 37 Bom.L.R. 
663=16510. 330 = 41 L.W. 613 = 1935 A.W.R. 648 
= 39 C.W.N. 646 =61 O.L.J. 251 = 1935 M.W.N.*484 
= 1935 OWN. 672 = A.I.R. 1935 P.0. 57 = 68 M.L.J. 
673 (P.O.). 

Saplndas. 

" Succession — Sapindas — Bhinnagotra sapi nd i — 
Degree of relationship. 

The sapinda relationship ceases in the case of bhinna- 
gotra sapinda with the fifth degree from the common 
ancestor 42 Cal. 384 (P.C.) Kel, on. {Tek Chand 
and Johnstone, JJ.) RAM PaRSHAD v. IDU MAL. 
I.R. 1931 Lab. 890(1) = 134 I.O. 122 (1). 

— ' S uccession — Sapindas — Got raj a sapindas — 
Brother's great grandson and father's brother's grand^ 
son — Preference — Spiritual benefit . 

In a competition between the brother’s great-grandson 
j and the father’s brother’s grandson of the propositus 
I the latter is a nearer heir than the former on the appli- 
, cation of the doctrine of spiritual benefit, and is entitled 
i to succeed in preference to t e former. Brother's ‘‘son” 

I among the gotraja sapindas does not include brother’s 
j great-grandson {Varadachartar and Burn. JJ.) VeN- 
I kateswara Rao V. Audinarayana. 68 Mad. 323 
= 164 1.0.923 = 7 RM 617 = 40 L.W. 929 = 1936 M. 
V/.N. 73 = A.I.R. 1935 Mad. 129 = 69 M.L.J. 266. 

Succession — Sapindas — Gotraja sapinda — Who is. 

In order to quality as a male agnate or gotaraja- 
sapinda of the propositus, the plaintiff must satisfy two 
conditions, viz.^ {a) that he is of the same gotra or as 
it may be expressed, of a common patriaichal stock, and 
{b) that he is a sapinda of the deceased, that is, connect- 
€xl by blood through a common ancestor, the connec- 
tion being traced through males. In the absence of 
challenge ^ on this point proof by the plaintiff that he 
was a sapinda of the propositus will be sufficient to raise 
a presumption that he was also gotraja, but if that be 
challenged, it is for the plaintiff to prove the identity of 
gothra also. {Lord Thankerlon.) DULAHIN JADU- 
NATH KUAR V. BlSHESHAR BaKHSH SINGH. 69 
LA. 173 = 1932 A.L.J. 632 = 36 C.W.N. 1073 = 66 
j O.L J. 204 = 1932 M W.N. 1037 = I.R. 1932 P.0. 146 
= 136 LO. 747 = 9 O.W.N. 478 = A.IR. 1932 P.C. 
142 = 63 M.L.J. 287(P.C.). 

' 5* uccession — Sapindas — G rand father 's grandson 
— Right to succeed in preference to brother s grandsons. 

The grandfather’s grandson has a preferential right 
of succession over the brother’s grandsons of a separated 
Hindu Table in Dr. Gour’s Hindu Code approved. 24 
All. 128, Ref. {Mukerji and Bennett JJ,) Ram 



809 


CIVIL, CRIMINAL AND REVENUE^ 


810 


HINDU LAW—Succession. 

SUMER AN Das V, Kodai Das. I.R. 1931 All. 666= 
132 1.0. 811 = A.I.B. 1932 All. 117. 

-Succession — Sapindas — Sapinda gotrafa rela- 
ii onship — Proof — Pre lumptt on . 

In order to qualify as a male agnate, or gotraja- 
sapinda of the propositus a person must satisfy two con- 
ditions, namely, {a) that he is of the same gotra, or, as it 
may be expressed, of a common partiarchal stock, and 
(^) that he is a sapinda of the deceased, connected by 
blood through a common ancestor, the connexion being 
traced through males. Where a person proves that he 
is a sapinda, he cannot have the benefit of the further 
presumption that he is also a gotraja if the opposite 
party challenges its conectness. The word “Gotraja 
which literally mean? born in the same gotra is a term 
indicative of relationship and gotraja-sapindas are per 
sons who are descended from one paternal stock. If a 
person’s title to inherit as a gotrajav-apinda is challenged 
on the ground of difference between his and the gotra of 
the propositus, not only should he prove the identity of 
the gotra or community of the family, but also that the 
continuity of the line of descent from the common ances 
tor downwards is not broken by an adoption of any 
peison in his line into another gotra or family ; in other 
words, he should prove a subsisting title. {VVaztr 
Ilasan^ CJ, ami Raza, /.) IlARI llAR PARTAB BaKSH 

Singh v. Bishksiiwar Bakhsh Singh. I.R. 1933 
Oudh 247 = 144 1.0. 629 = 10 O.W.N. 1290 = A.I.R. 
1933 Oudh 197. 

Succession — Saphtdas — Sapindas of same degree 

— Exclusion of half blood by full blood* 

As between sapindas in the same degree of descent 
from the common ancestor, those of the half-blood are 
excluded by those of the whole blood. The exception is 
not confined to the case of brothers of the propositus 
only and therefore as between parternal uncles of the 
propositus, the whole blood will exclude the half-blood, 
(-5*/^ George Lowndes.) GaruDAS v, LaldaS. 60 I, 
A. 189 = 29 N.L.R. 204 == 67 C.L J. 313 = 1933 M.W. 
N. 657=I.R. 1933 P.C. 144 = 14 Pat.L.T. 365 = 1933 
A,L. J. 774 = 142 I.C. 807 = 37 C. W.N. 637 = 35 Bom. 
LR. 696 = 37 L.W. 772 = AI.R. 1933 P.C. 141 = 64 
M.L.J. 660 (P.C.), 

Succession — Sapi ndas — Sapi ndaship. 

Sapindaship under the Mitakshara law arises from 
the community of corporal particles and is not depend- 
ent on the right to participate in the offering of fune- 
ral oblations ; the latter may be of importance in settling 
the order of preference of heiis in the same class, but is 
not relevant in a question of exclusion from a class of 
heirs. {Lord Thankerion.) DuLAHIN JaDUNATH 
KUAR bisheshar Bakhsh Singh. 69 I.A. 173 
= 1932 A.Ii.J. 632=36 O.W.N. 1073 = 66 C.L J. 204 
= 1932 M.W.N. 1037 = I.R. 1932 P.C. 146 = 136 I.C. 
747 = 9 O.W.N. 478 = A.I.R. 1932 P.C. 142 = 63 M.L. 
J. 287 (P.O.). 

- Succession — Sapindas — Succession to ividow — 

Husband'' s brother's son and brother's sons sons — Pre- 
ferential right— Half bloody if excluded by full blood. 

Where a Hindu widow died leaving the nearest rela- 
tives of her husband are her husband’s brother’s son 
and another brother’s son’s sons. 

Held, (1) that the brother’s son and another brother’s 
sons did not inherit simultaneously; since the brother’s 
grandson stands one degree below the brother’s son, they 
cannot be joint heirs unless the doctrine of representa- 
tion is extended to the case; (2) that the brother’s son 
was the preferential heir ; and (3) that the brother’s son, 
though of half blood, excluded the brother’s grandson 
though of full blo^'Kj. {Subhedar, Niyogi and Staples, 


HINDU LAW— Succession* 

rt.J.Cs.) NiLKANTHr/. NaRAYAN. 28NL.R.68 = 
IB. 1932 Nag. 81=138 I.C. 721 = A.I.B. 1932 Nag. 
79 (F.B.). 

Self-acquired property. 

SuccesHon — Self -acquired propee ty. 

Under Mitakbhara law the self-acquired property of a 
male Hindu passes on his death, to his sons, grandsons, 
whose fathers are dead, as joint tenants, and is coparce- 
nary property in the hands of such sons, grandsons and 
great-grandsons so succeeding. 30 Mad. 348, Ref. 
{Pollock, A.J.C.) SHEODINLAL V. NARAYANDAS. so 
N.L.R. 88 = 148 I.C. 237 = 6 R.N. 178 = A. I.R. 1933 
Nag. 387. 

Succession — Self oiquited property — Perferen- 

tial right of undivided sons. 

On the death of a Hindu father leaving self-acquired 
property, his undivided sons succeed to such property to 
the exclusion of a divided son. 32 M. 377, Foil. {Waller, 
and Knshnan Pandalai, J J.) NARASIMHA RaO v, 
Nar asimham. 66 Mad. 577 = I.R. 1932 Mad. 448 = 
137 I.C. 765 = 1932 M.W.N. 200 = 35 L.W. 476 = A.I. 
R. 1932 Mad. 361 = 62 M.L. J. 436. 

Sister. 

•Succession — Sister — Benares school — Right to 

succeed. 

It is a recognized principle of the Benares school of 
Hindu Law that no female can inherit to a male unless 
she is expressly named as an heir in the texts. And 
under the Mitakshara, a sister is not in the line of heirs 
at all and has no right of succession in the property of 
her deceased husband. {Tek Chand and Agha Haidar, 
//.) Jang Bir v, Mt. Jamna. 12 Lah. 634 = 32 P.L. 
R. 798=135 I C. 693 = I.R. 1932 Lah. 129-=A.I.R. 

1932 Lah. 37. 

Succession — Sister — Bombay Presidency — Pre- 
ferential right over brother's widow. 

The object of the Inheritance Amendment Act was to 
legalise the position of certain heirs including the sister 
and it was not intended to change for the worse the 
position which the sister holds in the Bombay Presi- 
dency, 

Held, that the sister was the preferential heir to the 
brother’s widow. {Baker and Ran gnekar, J J ) Shid- 
RAMAPPA V, NEELAVABAI. 67 Bom. 377=6 I.R. 
(Bom.) 20 = 144 1.C. 926=36 Bom.LR. 397=A.LR. 

1933 Bom. 272. 

Succession — Sister — Daughter and sister — Ex- 
clusion of daughter by custom. 

Where a male owner of property dies leaving both a 
daughter and a sister, the two latter are according to 
Oldinary principles on a different footing and it cannot 
be said that where daughters are excluded by custom 
there is any necessary implication in the nature of 
things that sisters also are excluded. {Raza and Smith, 
//,) Mahabir Singh v, Mt. Radha. 160 I.C. 633 
= 7B.0. 27 = 10 O.W.N. 424 = A.I.R. 1933 Oudh 
231. 

Sou-in-law. 

Succession — Son-in-law. See OUDH ESTATES 

ACT, Ss. 13, 14 AND 15. 11 O.W.N. 1626 = A.I.R.1936 
Oudh 156. 

Step-brother. 

Successi on — Step- brother — Dayabhaga school — 

Right to succeed. 

Under the Dayabhaga law in the absence of brothers 
the step-brother comes in the next line of succession to 
the brother’s property. {Jack and Mitter, JJ,) SUSILA 
SUNDARI Dasi V, BISHNUPADA De. 60 Oal. 636 = 6 
I.R. (Cal.) 253 = 146 I.C. 641=37 O.W.N. 329=A.I. 
R. 1933 Cal. 622. » 
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Step-mother. 

^—Succession — Step mother^ Maternal uncle and 
step'Molher — Preference — Co wives — Adoption by hus- 
band in association with one — Right of wife not associat- 
ed to succeed to adopted son. 

When a person having two wives adopts a boy asso- 
ciating with him one of the wives only in the act of i 
adoption, and tlie adopted boy subsequently dies and is j 
Succeeded by his adoptive mother, on the death of the 1 
adoptive mother, the wife who was not associated in the j 
act of adoption ha^ only the status of a step mother and i 
not that of a postponed mother, and she is not conse- I 
quently entitled to succeed in preference to the maternal j 
uncle of the adopted boy. {Ramesam and Stone, J 
Navanekthakrishna Marudapim THEVAR V. 
Collector of Tinnevelly. 1935 M.W.N. 1001 = 
160 1.0.647 = 8 R.M. 674=42 L.W. 876 = A.I.R. 
1935 Mad. 1017 = 69 M L J. 632. 

Wanaprasthas. 

- •Succession — Wanapraethas — Rule of succession. 

Wanaprasthjs are governed by the same rule of suc- 
cession as are aiiplirable to Sanyasis. Guru Chelas and 
Guru Bhais become liens. {^Jeevan Yar Juni:^ Bahadur 
and Bisheihwarnath, Jf.) GaNESHGEER v. PaRVATHI 
Bm. 1421.0.70. 

Words. 

'•^Sucres u on — Words — ‘ A innate*. j 

The term “agnate** is not a term of art in the English I 
legal sy.stem; in the English language, though not in 
frequent use, it is a known term, used to indicate 
relationship on the father’s side or exclusively through 
males. {Lord Thmkerton.) DULAHIN JadUNATH 
KiJAk V. Bishkshar Hakhsii Singh. 59 I.A. 173 
--I.R. 1932P.C. 145 - 9 0,W.N. 478 = 1932 A.L.J. 
632 = 36 C.WN. 1073 = 56 O.L.J. 204 = 1932 M.W. j 
N. 1037 = 136 I.C. 747---A.I.R. 1932 P.O. 142 = 63 
M.L.J. 287 (P.O.). I 

■ ■ ' 'Succession — IVoids — ‘Dayadi’ — Mecim ng. 

The Word 'DayadY is equivalent to agnatic heir. 


I HINDU LAW— Trading family. 

1 chapter on Achar in Yjanavalkya Smriti, {Sulaiman, 
j C.J„ Mukerji and Young, //.) GaJADHAR PRASAD 
\v. Gawri Shankar. 54 All, 698 = I.R. 1932 AIL 
! 448=1932 A.L.J, 633 = 138 I.C. 661 = A.I.R. 1932 
j All. 417 (F.B.). 

! 'Texts — Dattaka Mimamsa — “ Prathigrahithriya - 

matha” — Interpretation of. 

The phrase prathi grahithriyamnthd*' in Dattaka 
Mimamsa, S. 6, verse 50, is used in the sense of an 
adoptive mother and not in its etymological sense. 
Simply because the verse uses the word"' Praihi gra- 
hithri" in attempting to exclude the natural ancestors, it 
cannot be inferred that the receiving mother only can be 
the adoptive mother and no other. {Ramesam, Atlanta- 
krishua Aiyar and Cornish, J J.') SOUNTHARAPANDIAN 

S Aiyangar V. Periyaveeru They an. 66 Mad. 759 
= 6 I R. (Mad.) 88 (2) = 146 I.C. 634 (2) = 1933 M. 
W.N. 1061 = 38 L.W. 46 = A.I.R. 1933 Mad. 550 = 65 
M.L J. 68(F.B.). 

Texts — Interpretation — Conflict between text- 

writers ami commentators. 

In the event of a conflict between the ancient text- 
writers and the commentators, the opinion of the latter 
should be accepted. {^Sir Shadi Lai.') A'I’MARAM 
Abuimanji V . Bajirao Janrao. 62 I.A. 139 = 1935 
! A.L.J. 816 = 31 N.L.R. 398 = 37 P.L R. 319 = 7R.P. 
C. 198 = 37 Bom L.R. 653 = 155 I C. 830 = 41 L.W. 
613 = 1935 A. W.R 648 = 39 C.W.N. 646 = 61 C.L.J. 
251=1935 M.W.N. 484 = 1935 O.W.N. 672 = A.I.R. 
1935 P.C. 57 = 68 M.L.J. 673 (P.C.). 

T exts — May ukha . 

The Mayukha is a commentary to the Mitakshara 
and nothing more. It does not declare new law but 
merely explains the prevailing law before it was written. 
{}Vort and Fazl Alt, J/.) JiwaN BeaS v. Mt. Indra 
Kuar. 161 1.C. 699 = 7 R.P. 117 = A.I R. 1934 Pat. 
260. 

Texts — Mayukha and Kaustuhha. 

The Mayukha and Kaustubha are paramount autho- 


Ghose, Hindu Law, lefcned to. 1 Mad. 69 (P.C.), Foil. I 
{Curgenven and Cotnnh, J J.) KAIMAKRISHNA 

PiLf.Ai 7J. Tirunarayana Pillai. 55 Mad. 40 = 
I.R. 1932 Mad 767=139 I.C. 684 = 1932 M.W.N. 
31 = 35 L W. 73 = A.I.R. 1932 Mad, 198 = 62 M.L.J. 
116. 

" Succession — IVot ds — * ‘ Vamsast ha” — gleaning — 
Dau^htePs son — If included. 

According to the ordinary rule of succession under 
the Hindu Law', the word “vamsastha“ includes a 
daughtet’s son. The w'onl is very different from “heir” 
or “agnatic relation”, and has a much w'ider meaning. 
It means a man belonging to the family. {V enkatasubba 
Rao, J.) SOMASUNDARAM PIT.T.AI Kanakasabhai 
riLLAf. 157 I.C. 602 = 41 L.W. 473 = 1935 M.W.N, 
286 = A.I.R. 1936 Mad. 327 = 68 M.L.J. 854. 

Texts. 

Texts — Absence of— Justice, equity and good con- 
science — Applicability. 

In the absence of clear text and authority, the Court 
can decide a point of Hindu I. aw by applying the prin- 
ciples of justice, equity and good conscience. {Sulat’ 
man, C. J. and Bajpai, J.) JagaRNATH Gir v. Sher 
Bahadur Singh. 67An.85 = 163 I.C. 1078 = 7R. 
A. 679 = 1935 A L.J. 150 = 1935 A. W.R. 218 A.I.R 
1935 All. 329. 

exts — Construction — Meaning of *sapinda\ 

It is a lule of construction of Hindu Law that a word 
6nce used in one sense is to be taker) to mean the same 
thing throughout the book. The word ‘sapinda’ in the 
chaiger on inheritance has the same meaning as in the 


rities in Bombay and Gujarat. No distinction is drawn 
betw'een the tw'o in the Bombay school, the one being 
considered complementary to the other. 12 M.I.A. 397, 
Ref. {Wort and Fazl Ali^ JJ.) JlWAN Be AS re MT. 
indra Kuar. 161 I.C. 699 = 7 R.P. 117= A.I.R. 
1934 Pat. 260. 

— 'T exts — Vtinineshvara* s comment on Yaf na- 
val kya 2-140 interpreted. 

Per Dhavle, J. — Vijnaneshvara’s comment on Yajna- 
valkya, 2-140, taken with what he says on the next verse 
also, ought to be confined to vibhaga in the sense of 
division or partition without extending it to cases w'here 
there is no question of partition at all. (JVort and 
Dhavle, Jf.) Mt. Dilraj Kuari v. Kikheswar 
Ram Dube. 13 Pat. 712=161 I.C. 419=7 R.P. 91 
= 15 Pat.L.T. 479 = A.I.R. 1934 Pat. 373. 

T exts — Viramitrodaya — Authoritati veness. 

The Viramitrodaya is a commentary w hich generally 
follows and maintains the doctrines of Mitakshara, 
That is an authority w'hich is inferior to that of the 
Mitakshara and should only be invoked w’here the 
Mitakshara itself leaves some points doubtful. 33 Cal. 
371, Foil. {Hasan, C.J, Raza and Pullan, J J.) 
Bin dra V. Mathura. 6 Luck. 456 = I.R. 1931 Oudk 
163=130 I.C. 345=8 O.W.N. 1 = 14 O.L.J. 68 = 
A.I.R. 1931 Oudh 17(r.B.). 

Trading family. 

See Hindu law. 

(1) Partition. 

(2) Joint family— Trading partnership. 
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HINDU LAW— Widow. 

Uuchastity 

See Hindu Law. 

(1) Maintknance— Widow and wife. 

(2) Succession— Daughter. 

Widow. 

See also HINDU LAW -ADOPTION AND DEBTS, 

accretions. 

Adverse possession against. 

Adverse possession by. 

Aijenation, 

Business. 

Compromise. 

Co WIDOWS. 

Debts. 

Decree against. 

Maintenance. See Hindu Law— Mainte? 

anck. 

Movable property. 

Nature ok estate. 

POWERS OF. 

Ke MARRIAGE. 

Representation of estate. 

Residence. 

settlement. 

Succession certificate. 

Surrender. 

Will. 

Mi.scellaneous. 

Accretions. 

• JVidotv— A,cr£ttoHs — Accrettofi to hushamVs 

estate — 2^ roof of intention. 

Where a widow ac<iuires certain propeitv by pie- 
emption from the savinj^s of her husband’s estate and 
treats the property so acquired as one with the propeity 
received fiom her husband, it is to be presumed that she 
intended the propeity so acquired to be tieated as an 
accretion to her husband’s estate. If the widow seven 
years after the acquisition gifts the property so acquired 
along with the property of the husl)and to one who is 
not the heir of the husband, it does not disprove the 
widow’s intention to make an accretion to the estate of 
the huslxind. Theieforc a person suing as a reversion- 
ary heir for a declaration that a deed of gift made by a 
widow is void as against him is entitled to a decree to 
the extent of the whole property gifted. (^Pullan and 
Ntamatiillah, //.) IIHARDSA SHUKUL v, MaNBASI 
KUER. 54An. 1014 = U3 I.C, 259- LR. 1933 All. 
205-1932 A.L.J.875 = A.I.B,. 1932 All 690. 

VVtdoiv — Accretions — Act/ in si tions by 7vid 07V — I f 

accretions to ancestral estate or strtdfiin — PnU as to. 
Where a Hindu widow in possession of her husband’s 
estate, purchases new property in her name, and it is 
shown that she has means of her own from which the 
purchase price could come out, there is no justification 
for presuming tJiat the property was purchased from out 
of the savings of the husband’s estate in her possession 
so as to form an accretion to it. The fresh acquisitions 
in such cases must be deemed to be her self- acquisition, 
and as such her stridhan, {^Subhedar, A./,C.) Kalu- 
RAM e/. ShamraO. 1631.0.662-9 B.N. 6 = 18N. 
L. J. 267. 

-~^^pfrido7v — Accretions — Savings fiom income — 2f 
•form part of the estate — Intention — Burden of proof, 

A Hindu widow has got an absolute right over the 
income of the estate, and if she acquires any property 
from the saving of that income, it is optional with her to 
keep the property separate from the estate or mix it up 
with it. In the absence of an intention to the contrary 
on her part, the property would not form part of her | 
i^usband’s estate.,! The onus of proving that it was not I 


I HINDU LAW— Widow. 

I treated by her as her separate property is or\ those who 
I allege the same. (^MiAuimmad Noor and A^arwala 
I fj.) Dulhin Parbati Kuer V, Paijnath Prasad 
' Narain Singh. 14 Pat. 618-166 I.C. 213 -7 R.P. 
j 657-16 Pat.L.T. 713-A.I.B. 1936 Pat. 200. 

i '■ — ‘ll^idow — Accretions — Sai'ings out of tnatnicnance 

; ailoioance — Sucenston. 

\ Savings l)y a widow out of the maintenance given to 
her by the lute absolute owner is not an accretion to 
i the property but her absolute property going to her 
heirs because whatever may not l)e consumed may be 

■ disposed of by her as she likes. 28 M.\d. I (K.IL), Rel. 
i on. The obiter dictum in lO (!al. 324 fP.C ) regarding 

a Hiiidu widow’s power of di'-position of income of her 
husband’s property, at her disposal, has mure than been 
counter-balanced by the decision of their Lordships in 

■ 20 Caf. 433 (P.C.). {Cnha, /.) HaNKIM PeHARY 
MAITI PRABODH CHANDRA MAITV. 151 I.O. 
290 (1) = 7RC.105(1)-A.IR. 1934 Cal. 284. 

- ■ ■ A Vidow — Accretions — Unrealised fast profits due 
under decree, 

A Hindu widow who show.s no inclination to realise 
. the past profits awarded to her by a decree of Court 
i must be taken to have intended to leave those mesne 
. profits with her Inisbatul’s est.ate, and the heir succeed- 
; ing to the estate is therefore entitled to execute the 
decree in respect of the mesne profits as well as the 
other property dealt with by the rierree. {Murphy and 
Sen,//.) Raghunatk LAKSIIMIBAI. 69 Bom. 
417-167 I.C. 668-8 R.B. 78-^37 Bom.L.B. ISO-' 
A.I.R 1935 Bom 298. 
j Adverse possession against. 

j — — IVtdOtH — Aihterse possession against — Uiz'csti ng 

i of zvtdoi/ s estate by surrender or re-tnariiage — hffect 
on reversioner . ^ ^ 

1 In cases of surrender or divesting of the widows 
I estate on re-marriage, adverse pobsession apinst the 
i widow continues during her life and the reversioner wno 
' obtains the estate cannot be in a better position than the 
j w'idow herself and the adverse possession against her 
can be relied on by the person in po^bebsion agaiiist the 
• reversioner. Therefore a suit for pos!-cssion during the 
I lifetime of the widow by a reversioner of an e'-tate sur- 
' rendered to him by her, against the person who has been 
I in adverse possession of the estate for more than 12 
j years, is barred under Ait. 144, Lim. Act, and the re- 
j versioner cannot maintain the suit during the lifrdiine of 
t the widow. But ho is at lilrerty to file a suit within 12 
! years after the death of widow. (A’amesam and Intone ^ 

I y/.l Ramavya V. SUBHA Kao. 157 1.0.1100=' 

; A.I.R 1936 Mad. 664. 
i Adverse possession by. 

See also ADVERSE POSSESSION— LIMITED OWNER. 

j Widow — Adverse possession by — Adverse pos- 

; session of first husband’s property after re- marriage 
' Title to a widow’s estate — Devolution of the propeity. 

! sw Hindu Law — Widow — Ue -marriage. 7 Luck. 

’ 320. 

•Wnioiv — Adverse possession by — Forfeiture by 
re-marriage^ Subsequent possession. 

Where upon re marriage a Hindu widow forfeits her 
husband’s estate, her possession thereafter of the estate 
is not in the capacity of a widow; and she may acquire 
an absolute title therein by prescription after the lapse 
of the requisite period from the date of her re marriage. 
11 Lah. 424, Foil.; 5 Lab. 192 (P.C.), Dist. (Bhtde. JA 
Hassu V. Ibrahim. IB 1933 Lah, 114 = 1411.0. 
399=34 P.L.R. 226 = A.I.B. 1933 Lah. 218. 

IVidoTV — AdverS'' possession by — Nature of estate 

acquired. 
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HINDU LAW— Widow. 

If a widow takes possession of property as a trespas- 
ser and remains in possession for more than twelve years, 
she acquires an absolute estate, (^Abduf Rashid^ y.) 
khem chand z/. Krishan Kumar. 1621.0.773= 
36 P.L.R. 494-A.I.B. 1934 Lah. 633. 

....... Wid(rrv — Adverse possession by — Nature of title 

acquired. 

It is no doubt true that a Hindu widow' is not a life- 
renter but has a widow's estate in her deceased hus- 
])and’s estate and if pos.sessing as widow, she possesse.s 
advei'^ely to any one as to certain parcels she does not 
acquire the paicels as stiidhan but she makes them good 
to her husband's estate, l^ut where the widow never 
possessed as widow any propeity whatsoever, in taking 
adversely propeity left by her husband, she would take 
adversely to herself and not make good to her husband's 
estate. (Dalai ^ C. J. and Abdul Qayoom, J ) H. 
Lakhmi CHANI) V. K. Lakhmi Chand. 37 P.L.B. 
J.& K. 30. 

- Widow — Adverse possession by — Title — Right of 


HINDU LAW— Widow. 

Alienation after re marriage. 

Widow — Alienation — Alienation after re-mar- 

rtage — Purchaser paying debts^ binding on estate — Suit 
by reversioner — Purchaser to be reimbursed amounts 
paid. 

Where a Hindu w idow after her i e-marriage sells the 
property of the first husband for discharging certain 
debts due from the estate of the first husband and the 
purchaser has paid such debts, the reversioner before 
claiming the property must reimburse the purchaser to 
the extent of the debts binding on the estate. (Courtney- 
Terrell, C. J.) DHANU MaHTON v. AJODHIYA PRA- 
SAD SINGH. 150 I.O. 893-7 B.P. 34 = A.I.R. 1934' 
Pat. 327. 

Charitable or religious purpose. 

Widow — Alienation — Charitable and pious pur- 
pose — Dispositions for. 

The dispositions made by a Hindu widow for pious 
or chaiitable pui poses must be clearly distinguished 
from her alienations for purely worldly purposes. While 
she has indisputable power in respect of the former, she 


reversioners. 

The mere fact that a Hindu woman holds property 
need not necessarily imply that she holds it for her l)ene- 
fit. She may hold it on behalf of her husband's estate 
Of on behalf of her son’s estate. Where she does not 
hold for heiseif but for the benefit of her husband’s 
estate, ‘‘he by adverse possession matured in favour of 
her husband’s heirs an estate in the property. (Mukerji 
and Rennet, JJ.) SHANKAR PAL v. DAMODAR DAwS. 
IB. 1931 All. 742 = 133 I.C. 790 = A.LB. 1931 All. 
450. 

ll'tdo7V — Adverse possession by— 'Title acquired 

as owner — T ransfer by way of gift — RiQht of rever- 
sioner to question. 

When a Hindu widow who has no right to a widow’s 
estate in certain propeities obtains possession and holds 
them without any arrangement with the real heirs, she 
should be held to take the property as absolute owmer. 
And a gift made by her of the property so held cannot 
Ije impugned by the reversioner. (JShadt Lai, C. J. and 
Range ImI, /.) MUKII KaM r/. MT. SUNDAR. 160 
I.O. 108 = 6 B.L. 824=36 P.L.B. 90 = A.I.B. 1934 
Lah. 270. 

Alienation. 

See also MiNDU LAW. 

(1) Reversioner— LSI OPPEL. 

(2) Widow— M ovARbE property. 

Alienation after re marriage. 

Charitable or religious purpose. 

Consent of reversioner. 

Co WIDOW. 

Discharge of husband's debt. 

Discharge of personal debt. 

DUTY OF alienee. 

DUTY OF Court. 

Effector remarriage. 

Effect of surrender. 

Gift. 

I. ease. 

Mortgage. 

Necessity. 

powers of. 

Reversioner, 
right of alienee. 

Right to avoid. 

Setting aside. 

Spiritual benefit. 

Validation. 

Validity. 


has none in respect of the latter, unless legal necessity 
exists. If the disposition is proved to have been made 
for a pious or charitable purpose, it is incumbent on the 
party impeaching it to prove its impropriety, but if the 
alienation is for a worldly purpose, the onus is on the 
person seeking to affirm it of proving the justifying^ 
necessity. The pious or charitable gifts are valid, and 
secular alienations are invalid, unless respectively the 
contraiy is proved. The widow does not, however, 
enjoy an unlimited power of disposition even for pious 
and charitable purposes. The validity of such disposi- 
tions must be jiu’ged in the light of considerations of 
prudence and propriety. (Ntyogi, A.J.C.') ViSHWA- 
nath Govind V. Narayan. 31 N.L.B. 18 (Supp.) 
= 168 10. 464 = 8 B.N. 83=18 N.L.J 239 = A.I.B. 
1936 Nag. 217. 

— ” — Wtdciv — Alienation — Charitable or pious purpose 
— Dedication of property — Validity. 

A Hindu widow is entitled to dedicate only a small’ 
portion of the property for pious or charitable purpose 
on some appropriate occasion. 

L/eld, that a dedication by the widow' of one-third of 
the entire estate to an idol was invalid, (^Kiilwant 
Sahay and Khaja Mohammed Noor, //.) RaDHA 

Madhab Jiu Thakur V . kajendra Prasad Bose, 

12 Pat. 727 = 149 I.O. 809=6 B.P. 662=14 Pat. L. 
T. 268= A.I.B. 1933 Pat. 250. 

Widow — Alienation — Charitable or religious pur- 
poses. 

For religious or charitable purposes or those which 
are supposed to conduce to the spiritual welfare of her 
husband, the Hindu w idow has a larger power of dis- 
position than that w'hich she possesses for purely 
worldly purposes. 44 All. 503 (P.C.). 43 C. 574; 43 All. 
463, 4 Lah. 336, Ref. to. (^Ross and Dhavle, //.) 
Thakur Prasad v. Mt. Dipa Kuer. 10 Pat. 352= 
I.R. 1931 Pat. 417 = 134 I.O. 129 = 12 Pat.L.T. 621 
= A.I.B. 1931 Pat. 442. 

Widow — Alienation — Charitable or religious 

purposes— Dedication of property— V alt dity. 

Any charitable act performed by a widow conduces to 
the spiritual benefit of her husband and no distinction 
can be drawn between gifts which are supposed to con- 
duce to the spiritual welfare of her husband and those 
that redound to her own benefit. A widow’s disposition 
for a charitable or religious purpose must, therefore, be 
upheld even In absence of a tangible proof of intention 
to confer spiritual benefit of the husband unless it 
appears to be reckless, improvident ^nd extravagant,. 
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HINDU LAW—Wldow. j 

A.I.R, 1916 Cal. 792, Foil.; 4 All. 482; A.I.R. 1921 All. ; 
109 and 178, Diss. from. {Ntyo^t, A.J.C^ ViSHWA- j 
NATH Govind V, Narayan. 31 N.L.R. 18 (Supp ) ! 
=168 I.O. 454=8 R.N. 83 = 18 N.L.J. 239 = A.I.R. 
1935 Nag. 217. ! 

WtJoiv — Alienation — Charitable or religious 

purpose — Gift of reasonable portion of husbamfs pro- 
perty — Validity. 

A Hindu widow has power to make a gift at her own 
will of a reasonable portion of her husband’s property 
for what she considers to be religious and charitable, 
apart from the obligatory duty to make donations at the 
time of the performance of necessary ceremonies such 
as obsequies of the decea<5e(l husband or auspicious 
occasions like marriage. 8 M.I.A 529 (P C.) and A, I. 
R. 1922 P.C. 261, Rel. on. (Xiyoei, A J.C.) 
ViSHWANATH Govind v, Narwan. 31N.LR. 18 
(Supp.) = 158 I.C. 464 = 8 RN. 83 = 18 N.L J. 239 = 
A I.R. 1935 Nag. 217. 

■ - PVidow —Alienation'— Charitable or religious 
purposes — Legal necessity need not be ptoved. 

It is only with refer eiice to temporal purposes that an 
alienation by a Hindu widow should be grounded upon 
legal necessity. As regards religious or charitable pur- 
poses done for the good of her husband’s soul, she has 
larger power of disposition. An alienation by the widow 
by way of mortgage for raising money for the excava- 
tion and consecration of a tank and construction of a 
temple is valid without proof of necessity or express 
direction of her husband. 43 C. 57-1; 7Pat.L.T. 821, Foil.; 

8 M.I.A. 529, Kef. {/zvala Piasad and James., JJ.S 
RAM Surat Mahton r/. Hn anandan Jha 10 Pat. 
474= I.R. 1931 Pat. 425-134 LO. 137 = 13 Pat.L.T. 
108 = A.I.R. 1931 Pat. 330. 

[Rel 30 N.L.R, 306(309).] 

■ n ^lVidoiv — Alienation — Charitable and religious 

purposes — P<nvers of — Extent of. 

An usufructuary mortgage for a temporary period of 1 
bigha and 4 cot tabs only for raising money required for 
religious and charitable purposes by a widow who in- 
herited 12 bighas from her husirand is reasonable in 
extent and within the powers of a Hindu widow. 43 C 
574, Ref. (^Jiuala Prasad - and Janies^ JJfi RaM 
Surat Mahton v. Hitanandan Jha. 10 Pat. 474 
= I.R. 1931 Pat. 425 = 134 I.C. 137=13 Pat.L.T. 
108= A.I.R. 1931 Pat. 330. 

Consent of reversioner. 

PVidoiu — Alienation — Consent of reversioners — 

Effect. 

A widow's transfer of her estate in excess of her 
powders is only voidable and not void; and it binds a 
reversioner who assents to the alienation. (^Shadi IaiJ 
CJ. and Coldstream, Jf) BarKHURDAR Shah v, 
SatBehari. 132 1.0. 881 = 36 P.LR. 371 --I.R. 
1931 Lali.705 = A.I.R. 1931 Lah. 677. 

(Vidoio — Alienation — Consent of reversioner — 

F.ffect of. 

A reversioner’s consent does not by it.self operate to 
validate an alienation by a Hindu widow but is only 
presumptive evidence that the alienation w’as proper. 
But the value of a consent and its effective results must 
be measured by reference to all the circumstences of the 
case. {^Koss and Dhavle, JJ.) THAKUR PRASAD v. 
MT. DipaKuer. 10 Pat. 362 = I.R 1931 Pat. 417 
= 134 I.C 129= 12 Pat.L.T. 621 = A.I.R. 1931 Pat. 
442. 

Widow — Alienation — Consent of teversioner — 

Effect of. 

It is not correct to say that an alienation by a Hindu 
widow can be binding on the reversioners only if the act 
amounts to a surji^ender of her estate, or if there is legal 

Q. D.— II— 52 


HINDU LAW— Widow. 

necessity or if the transferee makes bona fi ie enquiries- 
and is satisfied as to the existence of the necessity, even 
if in fact there is no necessity. Nor can it be said that 
the only effect of consent of a presumptive reversioner is 
to raise a presumption of necessity. If the actual re- 
versioner on the death of the widow is not the one who 
gave his consent, the alienation wdll bind him only in the 
I three cases mentioned above. But if he W'as the consent- 
ing reversioner, such consent has to be regarded as an 
; eftective election by him and the alienation is binding 
on him. Wheie, however, the consenting reversioner 
. who becomes the actual reversioner is a female, the next 
reversioner will not be boun I unless there is proved 
legal necessity or clue enquiries as to its existence. {Mit- 
ter, J.) KUNJA BEHARI B.\SU r. KASIK LaL. 157 
I.C. 846 = 39 C.W N. 474=A.LR. 1986 Cal. 495. 

Widow — Alienation — Consent of reversioner — 

Gift. 

Where an alienation by way of gift by a Hindu widow 
of property forming part of her husband’s estate is 
consented to by the next presumptive male reversioner, 
who receives consideration for giving such consent or 
has benefiteci by the transactiem, the tiansaction is 
binding on the consenting reversioner and persons claim- 
ing through him if he succeeds to the estate after the 
death of the widow. {Raz i and Smith, JJ.) BaBU 
Singh v. Rameshvvar Bakhsh Sjngh. 7 Luck. 
360 = I.R. 1932 Oudh 65 = 135 I.C. 881 = 8 O.W.N. 
1400 = A.I.R. 1932 Oudh 90. 

Widow — Consent of reversioner — Gift — Validity 

against actual reversioner. See HINDU LAW Widow 
—Gift. 55 Bom. 46 = A.I.R. 1931 Bom. 100. 

Widcno-' Alienation — Consent of reversioner — No 

right to dispute transaction — Pllcction. 

The reversioner, who consents to an alienation, whe- 
ther it be an alienation without necessity or a deed of 
gift, is piecluded from disputing the validity of the 
transaction. Kqually so are persons precluded from 
disputing the transaction, who claim through that rever- 
sioner and who thus stand in his shoes. {Patkar and 
Baker, jjf) BABUItAO LAKSHMAN V. TUKaRAM 
KUNdalika. 131 1.0. 660 = 33 Bom.L.R. 236 = 
A.I R. 1931 Bom. 208. 

-Widow — Alienation — Consent of reversioner — 

Perpetual lease — Right of actual reversioner to challenge. 
See Hindu Law— Widow — alienation— Lease# 

, 1934 A.L.J. 632. 

-^WidiAV — Alienation — Consent of reversioner — 

! Ptesumption — Necessity. 

In the case of an alienation effected by the widow the 
burden of proving legal necessity is on the alienee but 
where the sale is made with the concurrence of the next 
reveisioner, it must be presumed that there was legal 
necessity for the alienation. ^Ntyogi, A. J.C.) SHAN- 
KAR V. Sheikh Hussain. 140 I.O. 697=I.R. 1933 
Nag. 8 = 16 N.L.J. 31. 

Widow — Alienation — Consent of reversioner 

— Presumption — Necessity — Proof of — Nature of. 

In the case of transfer made by a Hindu widow in 
possession of her husband’s estate, the burden of proving 
legal necessity can be discharged by the transferee either 
by proving that there was pressing necessity for the 
transfer or such necessity as is recognized as lawful by 
. Hindu law or by proving that the alienation was made 
by the widow with the consent of the whole body of 
; persons constituting the reversion. An exception to this 
j rule is furnished by cases in which the alienation is 
j made by the widow, not with the consent of the entire 
j body of reversioners but with the consent of only the 
1 nearest reversioner. In such cases the consent of the 
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HINDU LAW— Widow. 

-nearest reversioner affords presumptive proof of the 
fact that the alienation itself was justified by legal 
necessity but that is a reliuttable picbumptioii. Once 
that initial presumption is rebutted, there is no presump- 
tion that all or any of the items of consideration foi the 
alienation were for justifiable purposes. Ahmad 

ami Bafpai, //.) iNDARJir SiNGH v JAODU. 56 
All. 167-I.K 1933 All. 375=144 1.0,108-1933 
A.L.J. 42 = A I.R. 1933 All. 169. 

irniora — Aiii’/iaiton — Consent of reversioner Sitb- 

£equcfU— Gift— affect. 

Whether consent is given at the time of or aftei the 
gift, from the point of view of the widow’s competem y, 
there is no difference between her voluntary trunsteis 
and those for con‘'ideration Even after the widow’s 
death, the donee's possession being peaceful is perfectly 
Liwful and if the reversioner does lujt sue to disaffiim 
the gift, donee’.s pos.session can mature into piescriptive 
title. {Ntyogi, A.J.C.) SHrSHHAOec MANSARAM. 
28 N.L.R 102 -I.R. 1932 Nag. 106 = 139 I.O. 379- 
A.I.R. 1932 Nag. 103. 

—IVuhm — All emit till — Consent of reversioner — 

T rails fer to dang/iters and by the daughters to strangers 
— Validity, j 

Wnere the widow alienates all her property in favour j 
of her daughters and her daughttis transferred the same , 
in favour of strangers and distributed the con''i<leration i 
amongst themselves, the two trairsfeis cannot be | 
deemed to be one transaction amounting to a transfer by ! 
the widow with the consent of reversioners. The alie- 
nation is, in law as in fact, one made by the reversioners 
during the lifetime of the widow' and as such, would 
not convey any interest in the property to the purchaser. 
50 A. 75 (P.C.), Dlst. {Pathar, /,) (iOVINDAPRASAT) 
V. SHIVf.lNGA. I.R. 1931 Bom 177-1291.0. 577 = 
32Bom.L.R. 1482 -A.I.R. 1931 Bom. 107. 

Co-'widow. 

d 07V— 41 lenati on —Co-7ut doiv — Alienation by 
ro-wido7J after partition wit/mnt eonsulting the other — 
Validity, 

Each of the co-widows after paitition between them 
can deal a.s .she pleases with her own lifetime interest, 
]jut .she caniict alienate any part of the corpus of the 
estate so as to prejudice the rights of the suivivor or a 
future reveisionei. If they act together can they buislen 
file reversion wath any debts contracted owing to legal 
necessity, but one of them acting without the authoiiiy 
of the other, cannot prejudice the rights of survivorship 
by burdening or alienating any pait of the estate. 
Accordingly a transfer made by a co- widow without 
even asking for the concurrence of the other cannot be 
binding on the latter even to the extent to which it is 
made for legal necessity. {Sriiuistaiui and Th unas^ //.) 

Gaya Dki z. Tui.sha Df.i. 10 Luck, 587=164 I.C. 
125= 7 R.O. 440 = 1935 O.W.N. 168 -A I.R. 1935 
Oudh 296. 

Vid 07(1—41 J cnai i on — Co ivt doio — V a I idiiy. 

Where the negoti.Ttioris for the sale w’ere made by 
both the co-widows ai'taig jointly and the sale has been 
maile in order to pay-off debts for which the non execut- 
ing co-widow was partly at least lesponsible, the sale is 
valid if it is for legal necessity. A.l.K. 1928 P.C. 25l, 
Kel. on, {Polio.k^ A./.C,) BaBHNAJI v. RaTANLAL 

SO N L.R. 192 = 6 R N. 217=148 I.C 1033 = A.I.R. 
1934 Nag. 106. 

Discharge of husband’s debt. 

midTidoiu — Alienation — Discharge of husband's 

debts — Duty of ivtdow to pay out of income — Limits — 
— Mortgage to pay off interest — Validity, 


I HINDU LAW— Widow. 

I It cannot be laid do^^n as a proposition of law that a 
i Hindu widow is not entitled to alienate property belong- 
I ing to her husband for the purpose of paying interest on 
j debts due by him. The question is essentially one of 
1 fact depending cm the circumstances of the particular 
case, Ordinaiily the widow is expected to pay such 
: interest from out of the income and where she has not 
so acted, her conduct and that of the creditor may 
I require sciutiny. Where however such conduct is shown 
1 to I JO bona fide^ a mortgage effected by the widow for 
' di-it barging the inteie-.t payable on the husband’s estate 
' should be upheld. 1913 M W.N. 275 and 1914 M. 

I W.N. 488, C'on. (/achson and Pukenham IVaish^ 

[ //.) SUBHAYYA 7J, Vf.NICATA IlANUMAN'lHA BHAS- 
KARA KAO. IR. 1932 Mad. 386=137 I.C 400=1932 
I M.W.N- 293 = 35 L.W. 93 = A I.R. 1932 Mad. 257, 
j ■' - ' -iriJoiu — Alienation — Discharge of husband's 
j debt incur icd during muiority , 

} A debt contracted hy a mini)r is void ab initio and is 
j not legally lecovtrable from him. Such a debt contracted 
! by a Hindu minor would not constiiute a justifiable 
I necessity for an alienation by hi-* widow’ in order to pay 
I off the debt. ( Nanavutfy and Thomas, J/.) BaJRANG 
I Singh v . Gobinu Prasad. 11 Luck. 11^ 164 I 0. 
841=7 RO. 507=1935 O.W.N. 354=A.I R. 1936 
Oudh 373. 

——IVidoza — Alienation — Discharge of husband's 
debt —Mortga ge. 

Where a Hindu widow was in receipt of an annual 
income of only Rs, 200 and had m her hands only about 
Rs. 600 when she was c.dled upon to pay her husband's 
debt of Rs 2,845, a mortgage executed by her in order to 
, pay off the debt is justified. {Curgenven and Cornish^ 

I JJ.') ThIRUYKNOAHAM PiLLAl IK GNANASAMBAN- 
iDAMPlIJ.AI 136 I.O. 43-=IR. 1932 Mad. 251 = 
j 1931 M W.N. 969 = A.I.R. 1932 Mad. 97 1 2). 

! fFidoiv — Alienation — Discharge of husband's 

I debt— M >rfga ge — High rate of : nt ei est — Nece ssi ty — 

I Burden of pi oof, 

Ifalliiulu widow executes a mortgage carrying a 
high rate of interest to pay off the debts of her husband, 

, the bmden of pioving legal necessity for the loan at 
I such a high late, lies on the mortgagee. If the mortgagee 
j adduces no evidence to show the ciicumstance.s in which 
' the widow was obliged to boirow at that rate, the estate 
of her husband is not bound to pay the stipulated 
interest, and a fair rate will be the rate at which her 
hu-.band’s debts were contracted. ( Afiamatullah and 
Allsop, //.^ Chhatarpai.i V. Kalap DKVI. 160 
1.0.617=8 R.A. 636 = 1935 A.W.R. 1351=A.I.R. 
1936 All. 50. 

1 Widow — Alienation— Discharge of husband's debt 

I — Duty to pay off debts from the income — Mortgage of 
I husband's estate. 

j A widow is not bound to discharge her husband’s 
I debts out of the income of his estate ; but she is bound 
I to keep down the interest on her husband’s debts and is 
j only entitleii to enj')y the net income from her husband's 
property. Hut an exception is recognized in favour of 
the alienee ; if there was actual pressure at the time of 
the alienation and the w'idow’ had then no funds avail- 
able for the discharge of the debt, or the alienee, after 
reasonable enquiry, bona fide believed that the alienation 
was necessary, he will be protected. So a mortgage by 
a Hindu widow’ is justified if she was pressed to dis- 
charge the debt and it is apparent, that if she did not, 
the property w’as liable to be brought to sale in execu- 
tion of the decree. {Curgenven and Cornish, //.) 
THIRUVENGADAM PlLl.AI V. Gnanasambandam 
Pillai. 136 I.O. 43=I.R. 1932 Mad. 261 = 1931 M. 
W.N. 969 «A.I.B. 1932 Mad. 97 (2]L 
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HINDTT LAW— Widow. I 

' "" ^IVidoiv — Alienation — Dtscha^'ge of husband's 
time'barred debt — Faltdity against rtversioners. 

A Hiiivlu \M'.lo\v competent to alienate the property 
inheritfil by her from her husbaml in ortler to pay off a 
debt due by him, though barred by limitation, so as to 
bintl the rever.^ionury heirs of her husband. (^iSfiama- I 
tullah and Collister, J J.) TULSHI I*kASAD V. JaG ] 
MOHAN Lai. 152 10. 92-7 R. a 249 = 1934 A.L J. ; 
1163 - 4 A. W R. 649 = A.I.R. 1934 All. 1048. 
Discharge of personal debt. 

, ■ . — —lyidoio — Alt nation — Dischan^e of person il debts 
— Debts not shoant to be of her hitJuind. 

Per iViyoj^t, A. J. C\, in Order of Reference. — In the 
absence of definite evidenv^e that the debts were bon ow- 
ed by the willow’s husband, it mu^t be held that they 
were her own debts. In sucli a case a Hindu widow 
cannot transfer anyihing more than her life-interest in 
the propel ty to discharge lier peisjnal debts. 
and Pollo:k, A./.Cs) KaU^HII.YA n. GHANSHAM 
Singh. 30 N.L.R 175 = 150 1.0. 358 = 6 R.N. 284 
-A.I R. 1934 Nag. 89. 

— “ * l^id }iv -—Alienation — Disl hare;: of personal debt 
— Mortgage, 

When a widow makes a mortgage of property in her 
possession in lieu of the debt professedly tiue fiom her, 
she is merely mortgaging her own life-inteiest and there 
are without any prejudice to the ultimate reversioner. 
{^Sulaimany C.J and Thom^ J.) RAM NaYAK 7j. Mt. 
RUP Kali. 1541.0. 401 = 7 R.A 750-A.I.R. 1934 
All. 557. 

* 'IV idozv— Alienation — Dtu'Jurge of personal debty 

time barred — Mecesuty — Whaf alienee must sho7u. 

In order to prove legal necessity the alienee should 
show that the debts weio sulisisting enfuiceable in law, 
at the time of the alienation. Wliere a widow transfers 
property in payment of time liarred debts incurred by her- 
self though they w’cre binding on the estate at the time, 
there was no piessure on the estate at all, and she was 
uniler no person d obligation to p.iy up the time-baircd 
debt. Alienations made by her to discharge such debt 
do not come within the lietinition of legal necessity. 
{^Sidainian and Voungy / /.) MaKKH.AN I.AL r/. Mt. 
Saruak Kunwak. I.R. 1932 All. 311 = 137 I.C. ! 
193 = A.I.R. 1932 All. 655. 

Duty of alienee. 

See also MOkTGAt;E AND NECESSITY, infra, 
•AVidoiv— Alienation — Duty of alienee. 

An alienee from a Hindu widow can resist a suit for 
setting a>ide that alienation, if he can show that he made 
proper enquiries befoie concluding the alienation, even 
if there is no actual necessity pioveil for the same. But 
when the alienee does not make any enquiiies as to the 
existence of any nece-isity, he is not protected. ^Murphy y 
A. C.J. and Mackiin, J.) CHIMANI.AT. NaTVaK- 
LAL. 155IC. 7--7RB. 415 = 37 Bom LR.62-A. 
I.R. 1936 Bom. 131. 

Duty of Court. 

IVidow — Alienation — Duty of Court — Question of 

legal necessity and bona fide inquiry are quite separate • 
— Court net bound to decide both issues, i f parties raise 
only one of them. 

In cases of alienation by a widow, the question of 
legal necessity and tint lelating to bom fide inquiry aie 
separate; and if the parties or their pleaders press only 
one of the issues the Court is not bound to decide the 
other also. {Wort, J.) LaLDHARI TEWAkl z/. JHANI 
Tewari. 157 I 0. 470 = 8B.P. 166 (2) = 16 Pat.L.T. 
<666 = A LE. 19«5 Pat. 351. 


HINDU LAW— Widow. 

Effect of re marriage. 

“Widow — Alienation — Effect of re-man iage. See 
Hindu Widows’ Re-marriage act (1856), s. 2. 
34L.W. 967 = 1931 M.W.N. 1267. 

Effect of surrender. 

See also WidOW--SURRF:NDER infra. 

W id 010 —Alienation — Effect of surrendei — Right 

of reversioner to challenge alienation at once. 

When a Hindu wiilow', who has made an alienation of 
her deceased husband’s estate in excess of hei pow'ers, 

I subsequently makes a bona pde s»ii render of her estate to 
the nearest reversioner, the leversioner may challenge 
the alienation at once. (Case law discussed.) {D. N. 

\ {Mitter and Nar sing Ran, J J.) Ram Krishna PRO- 
I DHAN 7L Kousalya Mani Dasi. 158 I.C. 925 = 8 
RC. 221 (2) = 40 C.W.N. 208 = 62 C.L.J. 490=A.I. 

I R. 1935 Cal. 689. 

Gift. 

I Widow — Alienation — Gift — Absence of necessity 

I — Validity of — Donee from loidoiv — Right to redeem 
I mortgage by lad 07oner. 

' A transfer made by a Hindu widow’ or a Hindu 
' mother, even though altogether without neces>ity, is 
: only voidable and not void. It can only be set aside at 
1 the instance of the next reversioner entitled to the estate. 

! So w’here the plaintiff, a donee i)f equity of redemption 
i from a widow w'ho subsequently died, sued to redeem a 
mortgage over the properties, the moitgagee has no locus 
I standi to resist the claim of the per^'On who on the face 
I of it had a perfectly good title to equity of redemption, 
i granted by the widow. The only person who would 
dispute the validity of siu h a grant was the reversioner. 
24 l.A. 164 ; 45 Bom. 195 ; Foil. {Snvastavay J.) 
Ajodiiia Prasad v. Mt. Sanjhari Kuar. 6 
Luck. 710 = I.R. 1932 Oudh .372-139 I.C. 631 = 
9 O.WN. 813- A.I.R. 1932 OudU 342. 

Wido7u — Alienation — Gift — /{lienee if can defeat 

reversioner's right by alienation. 

Where a widow executed a deed of gift in favour of 
her daughter and the daughter mortgages the property, 
she has no Hindu widow’s estate in the piopeity which 
she alienated and the deed of gift is not a case of 
acceleration. A transferee from a Hindu widow has no 
right whatsoever to alienate the properly so held, in such 
a way has to defeat the reversioners. No plea of legal 
ne( essity can arise in such a case. {Nianiatullah and 
Collider, JJ.) BHAGWATI I’KASAD MUSRI LAL. 
153 I.C. 220 = 7 R.A. 468- 1906 A.L.J.119 = 4 A.W. 
R. 990 = A I.R. 1934 All 1009. 

Widow —Alienation — Gift in commemoration of 

husband's visit to ftenaic^ — Validity. 

A gift by a w’idow in commemoration of her husbands 
visit to Benares must be upheld as being within her 
competence on ground of its being a pious act, if it 
relates to a reasonable portion of her husband’s pro- 
pel ty. What fraction is reasonaljle is not easy to 
determine. It is difficult to dogmatise on a matter 
which has to be considered in relation to vaiiinis cir- 
cumstances other than the meie ratio of the fraction 
gifted to the entire property. Each case has to be 
determined on its peculiar facts. Gift of 25 acres out 
of 188 held to be in no way an illegitimate exercise of 
the widow’s pow’er of alienation. 37 Cal. 1, Rel. on. 
{Ntyogt, A. J. C.) VISHWANATH GOVIND v. NARA- 
VAN. 31 N.LR. 18(Sapp.) = 158 I.O. 464=8 R.N. 
83 = 18 N.LJ 239 =A.I.R. 1935 Nag. 217. 

^—^Widoiv— Alienation — Gift — Consent of the next 
reversioner — Effect of — Validity against actual rever- 
sioner. 
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HINDU LAW— Widow. 

An alienation by a Hindu widow otherwise than for 
legal necessity is permitted where the consent of the 
whole b«dy of I eversioners who would be interested in 
disputing the transaction has been obtained for the 
reason that the consent of such persons affords piesump- j 
tive proof of necessity. This rule is limited to transfers ■ 
for consideration and cannot appropriately be extended | 
to voluntary transfers by way of gift, where there is no | 
room for the theory of legal necessity. So where the ! 
widow makes a gift of the properly in favour of a 
stranger (son-in-law) with the consent of the nearest 
reversioner (her daughter) the alienation may be binding 
on the ( onsenting reversioner either on the ground of 
estoppel or election but not on the ultimate reversioner. 
Case law discussed. y.) TUKAUAM %t. YeSU 

66 Bom. 46-I.R. 1931 Bom. 191-129 I.C. 691 = 32 
Bom LB. 1463=^A.I.B. 1931 Bom. 100. 

[D. 28 N.L.R. 102(105). Comm. 58 13. 521 (527,! 
531, 535).] 

Widow — Alienation — Gift — Consent of presump- 
tive reversioner — Effect. See HINDU I.AW — WIDOW — 
Alienation— CONSENT of keversioner. 

7 Luck 360. 

— 'IVnioiv — Ahemitton — Gift — Consent of reversion- 
er — Effect of — Estoppel. 

In a litigation between a Hindu widow and her hus- 
band’s brother's hens, a compromise was entered into 
inter alt a^ recited that the widow in consideia- 
tion of the services rendered to her by K. N. in the 
litigation and arrears of salaiy due to him, sold him a I 
village. A sale-deed was executed by her and the heirs 
of her husband's brothers the same clay. Her three | 
daughteis executed 'dx\ ekrarnatna agreeing to the terms 
of the compromise. The widow having died, tw’o of 
the daughtei.s impeached the sale to R. N. and sued for 
possession of the property on the ground of absence of 
legal neces'^ity. It was found as a fact that nothing 
was due to R. N. by the widow and that the so-called 
sale was only a gift. 

Ilelif that the alienation, by way of gift, was invalid 
and inoperative against the daughters; that the consent , 
of the daughters only raised the presumption, that the j 
alienation was one which a widow with a life-estate 1 
could validly make; that on the finding that the aliena- 
tion was a gift, rebutted the presumption as theie could 
be no necessit> for a gift. 

Held further^ that there was no question of estoppel, I 
as it could not be said that the daughters by any act of ! 
theirs led R. N. to think that something was true and to 
act on that belief, himself having known what the true 
facts were. 

Held alsoy that there was neither ratification nor 
acquiescence. (Ai^ariuala a^ul Saunders, J/.) KaJIB 
NAIN LaL z/. MT. IllNDESHWARl Dai. 16 Pat.L.T. 
596. 

Widoiv— Alienation— Gift to daughter during 

tnarn age — V al i dity. 


HINDU LAW- Widow. 

210 = 6 E.O. 263 = 10 O.W.N. 934=A.I.B. 193a 
Oudh 426. 

Widow — Alienation — Gift to daughter's sons of 

last male-holder — Collaterals in fifth degree — If can 
challenge^ 

Where a widcjw of a last male-holder who has suc- 
ceeded to the properties gifts them to the daughter’s 
sons of such male-holder, the collaterals in the fifth 
degree can have no right to challenge it. The only 
: person aggrieved by the gift is daughter of such holder, 
who is the heir presumptive, and if she has waived her 
right, or for some other reason, does not wish to chal- 
lenge the gi t, this does not improve the position of the 
collaterals, who are remoter heirs than the donees. {Tek 
Chand, y.) Mt. ChinTO V. THEBU. A.I.B. 1936 
Lah. 986. 

Widoiv -'Alienation— Gift as denary — Validity of 

Gift of a portion of property to son-in-law by a widow 
! at the time of her daughtei's marriage as dowry is valid. 
5 Pat. 646, Ref. {JVort, J.) AMULYA KRISHNA GHOSH 
z'. PUT UMANi Debt. 161 1.0.962 = 7 B.P. 147=A. 
LB. 1934 Pat. 62. 

Widow — Alienation — Gift — Keversioner^s sub 

sequent consent— Effect. See HINDU Law — WIDOW — 

I Alienation— CONSENT of reversioner. 28 N.L. 
R. 102= A.I.B. 1932 Nag. 103 & 7 Luck. 360=A.I.R* 
1932 Oudh 90. 

iVtdow — Alienation — Gift — Suit by reversioner 

for declaration that the deed is void — Maintainability. 

A deed of gift by a Hindu widow could not he held 
to be evidence of aliejnation for value for purposes of 
necessity; and hence it is certainly void after the death 
of the widow; but a suit by a reversioner for a pure 
declaration to that effect ought to be dismissed. l7 A. 
L.J. 536, Rel.on. {Muhcr;t and Allen, //.) RAGHU- 
NAIH 13ARAIE&. JaINARAIN BARAIE. I.B. 1932 All. 
284 -=137 I.O. 146 = 1932 A.L.J. 99 = A,I.R. 1932 
All 661. 

[B. 1934 A. 469 (471).] 

Lease. 

Widenu — Alienation — Lease perpetual — Consent of 

presumptive reversioners — Effect — Right of actual 
rtvei SI oners to challenge. 

A Hindu widow executed a perpetual lease to her 
brother’.s son without any premium, the intention of the 
lady being to make a permanent document out of natu- 
ral love and affection for him. The entire body of the 
presumptive reversioners consented to the lease. In a 
suit for possession of the properties by the actual rever- 
j sioners after the death of the widow. 

Held, that the document was not supported by consi- 
deration and was for all practical purposes a deed of 
gift that the reversioners who were alive at the time of 
the widow’s death were entitled to challenge the trans- 
action, notwithstanding that the entire body of presump- 
tive reversioners consented to the lease at the time. 


It is competent to a widow of the Mitak.shara school {Bajpat, /.) RAM RaTAN LaL v. GaNGOTRI PRASAD, 
to make a valid gift of the immovable property of her 4 A.W.B. 770 = 162 I.O. 19 = 7 B. A. 317 = 1934 A.L.J.- 
husband to her daughter on the occasion of the daugh- 632 A.I.B 1935 All. 73. 

ter’s marriage, and such a gift is binding on the rever- Widoiv — Atienation — Lease — Permanent lease 

sioners. 1 he limitation on the validity of the gift, is Validity of, 

that it must be of a reasonable poition of the property. A widow may in the exercise of her pow’er of manage- 
The gift may be made to the girl or to her husband, ment grant leases of property belonging to the estate; 
The question what is reasonable on these occasions, is but she has no power to grant a permanent lease or a 
a question of fact, w’hich has to be decided with due lease for a long term so as to bind the reversion unless 
advertence to all the circumstances of the case. Ordi- it is justified by legal necessity or it is for the benefit of 


narily, it must approximate to not more than a fourth of * the estate or made with the consent of the next rever- 
the father’s estate, but it is the ordinary and not the sioners. Where theiefore, all that appeard from the 
invariable rule, since there may be cases justifying a recitals in the permanent lease granted by her was that 
much larger expenditure. l^Raza and Allsop^ J/.) BRIJ it was a prudent and profitable transaction m view ofi 
Mohan Singh ZA Mt. Rachhpal Kuar. 147 I.O. the difficulties of recovering rent from 4he sub tenants.. 
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Mohammad Ali Khan v, Kanailal. 159 IC. 767 
= 8 R.C. 360 -A IR. 1935 Cal. 625. 

Mortgage. 

See also NECESSITV AND VALIDITY, tnfra, 

— — -^IVidow — Alienation — Mortgage — Decree on — 
Subsequent suit by reversioners to set aside mortgage — 
Necessity — Onus of proof. 

In a suit by the reversioners to set aside a mortgage 
executed by a Hindu widow, the moftgagee having I 
already obtained a decree on foot of the mortgage I 
against the widow in a competent Court, the burden of j 
.proving legal necessity for the alienation is on the 
alienee. It is not for the reversioners to prove that the 
decree was not fairly and properly entertained. It is not 
also necessary for the reversioners to sue for setting 
aside the decree and judgment before suing to set aside 
the mortgage. The principal test is to see whether the 
alienee derives title from the holder of the limited inte- 
rest or life tenant. If the claim is based on an alienation 
by the widow or on a contract by her the onus must be 
on the alienee to show legal necessity. {Nanavutty and 
Thomas^ J J.) HaJRANG SinGH v. GOUiND PRASAD. 
11 Luck. 11-164 IC 841 = 7 R.O. 507 = 1935 O.W. 
N. 354-A.I.R. 1936 Oudh 373. 

Widow — Alienation — Mortgage — High rate of 

interest — Necessity — Onus. 

It is incumbent on those who support a mortgage by 
a Hindu widow or other limited owner to show’ not only 
that there was legal necessity to borrow' but also that it 
was not unreasonable to borrow at a high rate of inte 
rest and upon the terms stipulated in the deed in ques 
tion. (^Nanavutty and Tkomas^ J J.') BaJRANG SiNGH 
V. Gobind Prasad. 11 Luck. 11 =164 I.C. 841 = 7 
R.O. 507 = 1935 O. W.N. 354 = A I.R 1935 Oudh 373. 

- ' Widoiv — Alienation — Mortgage — Reversioner's 

right to redeem — Special circumstances. 

Though the reversioner cannot ordinarily sue to 
redeem the property mortgaged by the widow for the 
xeason that he has no present interest thereini still in a 


HINDU LAW— Widow. 

case w’here the conduct of the widow' is such as to raise 
the apprehension that the property would never be 
redeemed or w’ould be altogether lost to a transferee, the 
reversioner has the right to redeem and save the property 
for the estate, 36 Mad. 426 and 44 Mad. 95l, Ref. 
'^Doras7uami Iyer, C. J. and Rama Rao, /.) ThiM- 
MAPPA V. KEROji. 9 Mys.L.J. 297. 

Necessity. 

See Consent of Reversioner supra. 

■ W idow — Al ienation — N ecessity — Ancient aliena- 

tions — Rule regarding presumptions. 

It is w’ell settled that when a long period has elapsed 
between an alienation and the suit to set it a‘<ide, pre- 
sumptions are permissible to fill in the details which have 
been obliterated by time. This lule, whkh says that 
detailed evidence may be dispensed with, applies not 
only W’here there are recitals in the deeds but also in 
other cases. Where it appeared that the widow was 
driven to alienate the properties for the purpose of 
maintaining herself, and the suit to set aside the aliena- 
tion was instituted more than fifty years after at a time 
when all the parties to the deed had died, 

Htldt that the lule that presumptions can be made to 
fill in gaps was applicable in order to sustain the aliena- 
tion. {y enkatasuhbi Rao and Curgenven, //.) 

Kumarasami Mudaliar V . Narayanasami. I. 
R. 1932 Mad 786 = 1391.0. 766 = 1932 M. W.N. 850 
= 36 L.W. 186= A.I.R. 1932 Mad. 762. 

Widow — Alienation — Necessity — Defending cri- 

minal case. 

Where a widow launches criminal proceedings and 
also has to defend in other cases in order to protect the 
I estate, alienation made by her to meet such expenses is 
: binding on the estate. The question whether there was 
j legal necessity for the raising of the loan cannot be made 
I to depend on the result of the trial. {Walsh, /.) 
j Krishna Aiyar Muthui.akshmi Ammal. 160 
1 I.C. 1437 = 7 R.M. 69=39 L.W. 701-A.I.R. 1934 
Mad. 169 = 66 M.L.J. 342. 

Wi (low — Alienation — N ecessity — Duty of alienee. 

Though the alienee from the Hindu widow is not 
lx)unil to see to the application of the loan, the fact that 
the money was in fact so spent would go a long w’ay to 
establish the truth of the allegaiion as to necessity. 
{Mukhivti and S. N. Chose, J/.) MOHAMMAD AM 
Khan v. Kanailal. 169 I.C. 767 = 8 R.O. 360 = A 
I.R. 1935 Oal. 626. 

‘Widow — Alienation — Necessity — Duty of alienee 

— Discharge of prior mortgage debt — Recitals in deed. 

The mere fact that the mortgage in suit by a widow is 
a lenewal of a previous mortgage or mortgages w’ould 
not be sufficient to discharge the burden on the alienee to 
prove due inquiry as to necessity unless it is a case of an 
! antecedent debt of a father. At the same time it would 
j seem to be very hard on a transferee if he is called upon 
j to pursue the inquiry and go back to a long period when 
i evidence as to the existence of the necessity w’ould have 
: perished. If there are some recitals in the deed, then on 
; the recital coupled with the fact of the long lapse of time 
and other circumstances, the Court may presume that 
necessity had existed. {Sulatman, C.J. and Thom, J.) 
RAM Nayak V. MT. RUP Kali. 164 I.C. 401 = 7 R. 
A. 760 = A.I.R. 1934 All. 667. 

. ■■ — ’•^Widffiv — Aliena f ion — Necessity — Expenses of 
thread and mainage ceremonies of daughter 's son. 

Where a Hindu widow sold a parcel of the estate for 
debts contracted for family expenses and the thread and 
marriage ceremonies of her daughter’s son, held, her 
pious duty for her husband’s satisfaction is to honour the 
daughter’s son and that inasmuch as she acted with piety 


HINDU LAW— Widow. 

but there was nothing to show that the amount raised 
thereby was required by her or that the lease was un- 
avoidable. held, that the lease was invalid. {^Pollock, 
A. J.c ) Mt. IMRAT Bai V. MT. Phula. 149 LC. 
687=6 R.N. 245 = 16 N.L.J. 390 = A.I.R. 1934Nag. 
103. 

Widow— Alienation — Lease — Widow in posses- 
sion as heir to son — Lease for 15 years for considera 
tion — If operative beyond lifetime — Death of widow 
during term — Dispossession by reversioners — Right to 
compensation from widow’s private assets. See T. P. 
ACT, S, 108 (0. 69 M.L.J. 461. 

" •—‘Widow — Alienation — Lease for 99 years to secure 
yearly sum for herself and to discharge prior mortgage 
not for necessity — Intention to spite reversioners — If 
validates against latter. 

Where a w idow executed a lease for a teim of 99 
years and her motive in so doing was firstly merely to 
secure for herself a yearly sum of Rs. 100 as rent and to 
deprive the reversioners of the property itself for such a 
long period in lieu of a like amount yearly and possibly 
also for a further term of 99 years in lieu of rent at 
such rate as would be found to be the prevailing rate at 
the time of the renewal and secondly to satisfy a mort- 
gage which was not supported by justifying necessity, 

Held, that the transaction was not binding on the 
reversioner but tliat in equity, the lessee should be com- 
pensated for improvements effected on the land which 
were inseparable from land. 33 C 842 ; 6 M.I.A. 393 ; 
6 Cal. 843 ; 13 C.W.N. 201 ; 1914 P.C 128 and 1922 
P.C. 356, Ref. (Mukerji and S. H. Chose, //.) 
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HINDU LAW— Widow, 

and in consonance with prevalent notions of the Hindus 
and as there was no suggestion of undue extravagance, 
there was sufficient justification for the sale, even though 
the daughter’s sons were not so indigent as to he depen- 
dent upon their grandmother and it couUl not be said 
that her giving tlioin that help was an act of compelling 
necessity. 4-1A.503, Kel. on. {Jackson and Butler^ 
yy.) VKNKA'I'ASUHHA J<o\v 7^ ANANDA row. 67 
Mad. 772 - 155 I 0. 79 7 R M. 545 - 1934 M W.N. 
636 - 39 L. W. 690 - A.I.R. 1934 Mad. 432 = 67 M. L. 
J. 204. 

Widuiv — Alienation — Necessity — Half of the con 

stderatton found hindin^- -Suit by revet sioner — Method 
of 'loot ki out equities. 

In a suit by the reversioners for setting a^ide an alien- 
ation by the widow, it was found that out of the total 
consideration of Ks. 1 . 774*3-0 only asuniof Ks. 806*10-6 
was found to he for hlnding purpose*.. '1 lie Suliiirdinate 
Couit gave ,i finding lliat accouling to this propoilion, 
out of 1 acre 75 cents alienated, 79i cents may be held j 
to have been sold for binding piiiposes. The High | 
Court (lireded the alienees to retain 79^ cents of the | 
property in ( onsiileration of tlie entire sum of 1,77^ 
and held that they were nut entitled to any refuiub 44 , 
Mad. 605, Full. {Ananthaknshna Ayyat\ J.) MAH A- : 
LAKSHMAMMA V. Tirupukasundakamma. IR 

1931 Mad. 710-133 I.C. 198- 33 L.W 339-1931, 
M.W.N. 142--- A.I.R. 1931 Mad. 638-60 M.L.J. 478. 

—^lyid'^iV- Alienation — Necessity — Inadequacy of 
pfice if niattiiai. 

While It is coriect to say that transfer by a Hindu , 
widow foi legal nr cssity aiul for adequate pin e is' 
binding on the revetsloner, it does not necessaiily follow 
that a sale (Otherwise justified must under all ciicuni- | 
stanco,*) be set a-iitle if it can shown that the price ; 
fetched was not adequate. Circumstances might make ^ 
it al)''oKitely necessary for the widow' to sell her hus ; 
band’.s propel ty even for an inadequate piice. Each 
case must depend on iIn own circumstances. If the ' 
nece'-.sity for the sale of the property was so great that 
the husband's propel ty must be sold and if under cir- 
cumstance^ then existing it w'as not possible foi her to 
obtain the full v.iluc of the property which had to be 
sold and she could not get more than what is considei- 
ed to lie an inadequ.ite puce, the sale would nevertheless j 
be valid. »'ale upheld. (/WAr;/ and NuinrituUah^ J Jf) 
NaUNITA KUNWAU 7C MULLO. 136 I.O. 372-= I.R 

1932 All. 196-1931 A.LJ. 440 = A.I R. 1931 All. 
658. 

Widoao— Alienation — Neresrity — Matria^^c of 

danghtet's dauS[htcr, 

A Hindu widow has power to effect an alienation of ; 
her husband’s estate for meeting the expenses of the . 
mariiage of her daugliltr’s daughter. The marriage of ; 
the grand-daughter constitutes a legal necessity justify- ; 
ing the alienation. It i> not by virtue of her relation- ; 
ship to th'-" girl that she has any powei, but because she : 
is fulfilling a legal or moral obligation which would have ; 
affected the deceased owner. The duty of marrying a j 
relation under the Hindu Law does not depend upon the j 
question whether that relation i'* next in succession. 
{^Rfanroe, J,) [AIRAM v. RHAC.AT RAM 159 I.O. 
205 = 8 R.L 358 (2) = A IR. 1936 Iiah. 410. 

IVidoio — Alienation — Necessity — Marriag: 

expenses — Expenses for marriage of unmarried dangh' 
ters and sisters of deceased . 

I'he mariiage of unmarried daughters and •listers of 
the decea.sed and customary presents on such an occasion 
are legal necessity. i^Raza and Allsopy JJf) JlRlJ 
MOHAN Singh v. mt. kachhpal Kuar. 147 I.O. 


HINDU LAW— Widow. 

210 = 6R.O. 263 = 10 O.W.N. 934 = A.I.R.1933 Oudli> 
426. 

j •fVidsav — Alienation — Necessity — Afortga^e — 

I Duly of lender to inqntte. 

Where a loan is advanced to a Hindu widow for legal 
I necessity, the lender is not lioiind to asecitain how the 
! necessity fur the loan has liecn bi ought about. Even if 
It be found that tlie necessity arose owing to her mis- 
management of the estate in her hands, the lender is 
I entitled to lec'over tlie loan unless it is shown that he 
acted mala fide. And where the nece'Nsity for the loan 
IS appaient, the kiuh r is m^t even required to make any 
particular inquiry about it. 

i ffeld. that a mortgage executed iu ooder to protect 
propel ty from execution sale i.s valid. {Rozi and 
Smith, //.) RAfKSHAR HaI.I v. IIaRKISHKN HAF.I. 
147 10. 313- 6 RO. 259-10 O.W.N. 147 = A.I.R. 
1033 Oudb 170 (2). 

// / do~tO — All r nati on * — Acv essity — Onerous agree.- 

nient rohether Inn ling '>n r, versi.oier. 

An agreement entcicd into by a widow with a credi- 
toi to pay interest on iritrj(-st al.eady due is not bii'ding 
on the leversioner. {IVazir ffasa/it C. J. and Allsop, 
J.) Hakhtavvar .Singh v. f’HANniKA .Sin^hi. 150 
IC. 276 ---6 R.O 626 -A.I.R. 1933 Oudh 487. 

lEidow — Altenation — Necessity —Part of consi- 
deration Slip pot ted by necessity — Conditional decree up- 
holding alienation. 

Where a widow' alienated property for Rs. 500 and it 
appeared that the alienation was supported by legal 
necessity only to the extent (4 Rs, 310 

//cA/, that the C'ourt could uphold the alienation on- 
cendition of the alienee paying the i evMsioner the sum 
of Rs. 190, the portion of the consideration for which 
legal necessity was not proved. {Dorasivatni fyer^ C. 
J. and AfahtideiuiyyiJ,, J.) I’ASAPIM 7 L SUHBIAH, 11 
Mys.L J. 146 . 

iVtdow — Alienation — /Veressily — Pat t only of 

cotnidtiatioti supported by necessity— Palidtfy of 
a 1 1 enati on — T’t » / . 

An alienatiem will not be invalidated merely on the 
I giounrl that part only of the consideration of an aliena- 
tion by a Hindu widow i.s found to be supported by 
neces.^ity. The true criterion in all cases, be it sale or 
moitgage, is whether the Ir ansaction itself i.s justified by 
legal necessity aiul not w hether a certain arithmetical 
proportion exists lietween the good and the bad portions 
of the consideiation. 49 All. 149 (P.f\) ; 43 M. 541 
(P.C:.); 8 Lah. 597(P(:.); 5l All. 430 (P.C.), Foil. 
{Bose, Offg A.f.C.) FUT. SlNGH v. GaNESH PRASAD. 
IR. 1931 Nag 118-133 I.C. 390=14 N.L.J. 84 = 
A.I.R. 1931 Nag 147. 

—Widoin — Micnation — Necessity — Partial neces- 
sity — Alu'iition in favour of reversioner — Conpitional 
decree. 

Where a widow' transfers the estate of her decea.sed 
hu.sliand to the next reversioner for consideration and- 
only a pait of the consideration is utilized for legal 
necessity, the transaction can lie set aside at the instance 
of the other reveisioneis not unconditionally but on 
I terms, they being required to pay to the extent of the 
consideration used for legal necessity. {Mitier and 
Ed^ley, //.) Sant I Kumar Pal v. Mukunda I.ai> 
MONDAL 62 Cal 204 = 156 1.0. 209 = 7 RO 691 = 
39 O.W.N. 226 = 60 C L.J. 404 = A I R. 1935 Oal. 20. 

! Wt dow — Al t enati on — Necessity — Pat tialnecessity 

— Bulk of consideration for necessity — Setting aside of 
transfer. 

If the bulk of the consideration for a transfer by a 
widow is proved to have been for legal necessity, the- 
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HINDU LAW -Widow. ( 

transfer cannot be set aside. SHAN- 

KAR V. Sheikh Hussain. 140 I.C. 697 = I.R. 1933 
Nag. 3 = 16N.L.J.31. 

■ ■ ■ •^IVtdow — Altenatton — Necessity — Partial neces- 
sity — Comiitional decree for possession. 

Where in a suit by the reversioner to recover posses- 
sion ot properly transferred by the widow it is found 
that a certain portion of the consideration was for legal j 
necessity it is open to the Court to pass a deciee for ! 
possession in favour of the i eveiNioner conditional on j 
payment of the amount found to be good. {^Sulattnan^ \ 
A. C. J. and /iajpai, J.) jAt’.AKNA'lH SlNtJH v. I 
Damouar Si ngh. I.R. 1931 All. 681 - 133 I.C. 473 
= 1931 A.L.J. 603-16 R.£). 106-A.I.R. 1932 All. 
37. 

. —ll/fdoiv — Alienation — A^ecesstly — Paitial neces- 
sity — Decree — Form of. 

If any amount of the consideration for the sale 
effected by the widow is found to be for legal necesMty, 
the reversioneis nuisl, as a coiulilKm precedent to the 
declaratory decree prayed for, repay that amount to the 
vendee, when they became cMUitled to the possession ot 
the piopcrty alter the death of the widow. {jQbal 
Ahmad and Bajpai, JJ,) iNDAkJiT S INC. It r/. JaDDU. 
65 All. 157 = I.R 1933 All. 375 -144 I.C. 108 = 1933 
A.L.J. 42-A.I.R. 1933 All. 169. 

Widow — Alienation — Necessity — Pat tial neces- 
sity — Mortgage — Pait of consiaeration used for 
payment of land levenne — Sufficitncy — Absence of 
enqiitiy by lender — Effect. 

The mere fact that a poition of one of the items of 
consideration lor a moil gage e.\e uted by a Hindu 
widow is proved to have been iitiliseil tor payment of 
land revenue overdue is not by itself sufficiL-nt to support 
legal necessity for tlie loan, when there is no evidence 
that the mortgagee or lemhu made any emjuiry before 
advancing the amount as to the nc e>.suy tor the loan 
or as to the actual pressure, if any, on the estate. 
i^Subhedur, AJ.C.) KaMJHAM v. SHAMKAO. 163 
I.O. 662 = 9 R.N. 6 = 18 N.L.J. 267. 

-H'ldow — Al lenation — Afeccssity — Payment of 
canal dues. 

Under the Northern Canal and Drainage Act unp.iid 
canal dues are recoverable by the Collector from the 
persons li.ible as if it was an an ear of land levenue. 
Canal dues theiefoie stand on the .'^ame footing as I.md 
revenue for the question of legal necessity in the case 
of a wudow’s alienation. {Mukcrii and Bennet^ JJ.) 

Tulshi Prasad z/. Mathura Prasad. IR. 1931 
All. 736 = 133 1.0.624 = 1931 A.L.J. 528=A.I.R. 
1931 All 449(1). 

— Wtdoiu — Alienation — Necessity — Pifi^nma^^e 
expenses — Widow not in possession but in receipt of 
maintenance, 

A widow, who is not herself in possession of the estate 
but is merely receiving maintenance out of it, cannot 
claim to recover from the estate the expen^-es which she 
has incurred by reason of her pilgrimage for the .spiri- 
tual benefit of her husl)and, wdio wms not the la^t holder 
of the e.state. 36 B. 88 ; 34 M. 288 ; 43 C. 574 ; 49 I 
A. 383; 30 Bom. L.K. 685 and 46 All. 822, Dist. 
(Baher, J.) RaMABAI NILKANTHKAO v DaTTA- 
TRAYA BalaJI. 135 I.O 491 = 1 R. 1932 Bom. 107 = 
S3 Bom L.R. 1244 = A.I.R. 1931 Bom 497. 

Widow — Alienati on — Necessi ty — Presumpt i on of 

— Attestation by reversioner. 

The attestation by the reversioner of an alienation by 
the widow', cannot be taken as presumptive pioof of 
necessity where the document contained no recital of 
the purpose for v^hich the money was required. {Cur gen- 


HINDU LAW— Widow. 

veil and Simdaram Chetty, //.) SatYANARAYANA 
Venkanna. 6 I.R. (Mad) 138 = 145 I.O. 862 = 1933 
M.W.N. 1301 = 38 L.W. 230 = A.I.R. 1933 Mad. 637 
= 65 M.L.J.282. 

li/;^tow — Alienation — Necessity — Pioof of at' 

U station by reversioner — Effect of. 

The attestation by a presumptive leversioner of the 
widow’s alienation only raises a presumption of legal 
nece‘'siiy ; but it would not b> itself either create estop- 
pel or imply consent. 44 C. 186 (P.(J.), Ref. {Boss 
and Dhavle, JJ.) THAKUR PRASAD v. MT. DIPA 
Kukr. 10 Pat. 352 = I.R. 1931 Pat. 417 = 134 1.0. 
129 = 12 Pat.L.T. 521=A,I.R. 1931 Pat. 442. 

A Vidow— Alienation— Necessity —Proof of en- 
quiry — Rtciials — Value of. 

The pnnciple that where a long time has elapsed 
from the date of alienation, the leeitals aie prinia facie 
evidence of enquiry by the leniler does nf>t apply to a 
case where (1) although the witnesses to the transaction 
aie not available, document iiy evidence in the shape of 
collection papers ate still available ljut have been with- 
held by the lender; (2) the probabilities aie incon.sistent 
With the lecitaI.^: (3) the recitals appear to have been 
made with an nlteiioi purpose <ind not as lepiesenting 
the truth. {MuErji and Cuba, J/.) Ba.SANTA KuMAR 
Basu V Lala Ram Sankar Kay. 59 Cal. 859 = 
I.R 1932 Cal 540=138 I.C. 882-66 O.L.J. 206 = 
A.I.R. 1932 Cal. 600. 

Widow— Alienation — Necessity — Proof — Mort- 
gage —Recitals tn deed —Value 

KecitaN in a deed of sale or mo’tgage with regard to> 
the existence of legal necessity for any alienation by a 
Hindu widow are not in themselves evidence of such 
necessity without substantiation by evidence aliunde^ 
But though die onus lies upon the leg^I re/)iesentutives 
of the tiansferee to prove the neces.dty for the alienation 
when it is challenged after a consideiable time full and 
detailed evidence cannot be expected and in such circum- 
stances, piesumptions are pel missible to fill in details 
which have been oblueraltd by lime. Further it is not 
absolutely necessary for .i ti ansteree to establish the 
actual exiMeiue of family necessity or to show' that the 
money advancetl by him was utilised for such puiposes. 
It IS only necessai y that a representation should have 
been riado to the purchaser that suiJi Meces''ily existed 
and tlnit he should have acted honestly and made ])ioper 
inquiry to sati.sfy hiniseif ot its existence The recital in 
the document i.^ clear evidence of such rcpiescntation 
ami if the circumstances are such as to justify a reason- 
able belief that an inquiry would Imve confirmed its 
truth, then W'hen actual pi oof of inquiiy has become 
impossible, the recital coupled with such circumstances 
w )uld be sufficient to support the deed. I'ach case must 
111 this connection lie governed by its ow'n circumstances, 
Fffect of recital in mortgage dtee as to payment of 
Government revenue considered. (Rasi and Smith, //.) 
RAJKSHAK UALI.I z/. IlAR KiSHFN BAI I. 147 1 C. 
313 = 6 R.O 259 = 10 O.W N. 147=AI.R. 1933 
Oudlil70(2). 

IVidow — Alienation — Necessity — Proof — Reci- 
tals in deed. 

The onus of pi oving legal necessity for a transfer by 
a Hindu widow' lies on the persen taking benefits under 
the transfer. When how'cver the entire evidence is 
before the Court, the debate as to onus of proof is purely 
academical. Where the property was yielding a suffi- 
cient income for the suppoit ()f the widow and the other 
members of the family and the transferee was shown to 
have been fully acquainted with the circumstances of the 
family and the deed of transfer contained false recitals 
as to necessity. 
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HINDU LAW— Widow. 

Held, that the alienation could be avoided by the 
(reversioners. Test as to legal necessity laid down and 
value of recitals in deed discussed . {Guha and Bartley ^ 
jj.) Debendra Nath Sarma v. nagendra 
NA'IHDutt. 60 Cal. 1158=«68 C.L.J. 181 = 149 
I.O. 522 = 6 R.O. 602 = 37 O.W.N. 1001 = A.I.R. 1933 
•Cal. 900. 

IVidcnv — Altenatt on — N ecessity — Proof — S ale — 

^Representations as to debts made at the time of the deed 
— Sufficiency, 

In a suit regarding an absolute sale by a Hindu widow 
the only thing proved by the alienee was that there was 
a representation at the lime of the execution of the deed 
of sale (22 years before suit) that there were debts 
incurred for the purpose of the husband’s sradh and cer- 
tain legal proceeding. No bona fide enquiry by the 
alienee was established; nor was even a suggestion made 
of any enquiry having been made. It was not also shown 
.that the persons w'ho might prove the debts where no 
longer alive. 

Held, that it could not l^e assumed that it w’as not 
possible to prove the existence of debts by evidence after 
the lapse of 22 years and that the representation made 
at the time of the deed was not enough to uphold the 
validity of the sale and to defeat the claim of the rever- 
sioners. (Henderson,/.) NAGENDRA NATH UlSW AS 
t;. Kripanath HHATTACHARJEE. 154 I.C. 408 = 

7 R C. 448-- 60 C.L.J. 40 = A.I.R. 1935 Cal- 94. 

Widow — Alienation'-^ Necessity — Proof of — 

Transfer by wtdoxv. 

In the case of a sale by a widow’ stricter proof of 
necessity i.s required than in the ca.se of a male pioprie- 
tor. (Addison and Bhtde, J J.) GaJINDAR SlNGH r. 
liALVVANT Kaur. 149 I.C. 696 = 6 R.L. 734 = A.I.R. 
1933 Lah. 624. 

Widow — Alienation — Necessity — Protection of 

estate — Money raised by mo*-t^a^e — Validity. 

Where a Hindu widow defended her title to certain 
property against trespassers and the Court having passed 
a decree in her favour conditional on payment of a cer- 
tain amount, she mortgaged certain property and raised 
money to pay off the said amount. 

Held, that tlie mortgage was executed for legal neces- 
sitv. (Raza and Bisheshivar Vath, // ) BISHFSHAR 
NanhU. IR. 19310udh 343 = 132 I.C. 791 = 14 
O.L.J. 204 = 8 O.W.N. 186. 

. Widow -'Alienation — Necessity — Rebuilding 

house which has fallen by flood. 

Where a widow spends a small sum of money to 
rebuild a house which has fallen down owing to floods, | 
the pm pose is fully justified and the amount borrow’ed ' 
is for legal neiessity. (Sulaiman, C . J. and Thom, /.) 
Ram Nayak z/. Mt. kup Kali. 164 I.O. 401 = 

7 R.A. 760 = A I R. 1934 All. 567. 

, — , .Wido7v — Alienation — Necessity — Recitals in an- 
cient document — Value, 

The recitals as to necessity in an ancient document is 
clear evidence of the repiesentation to the vendee and if 
the circumstances are such as to justify a reasonable 
belief that an enquiry w’ould have confirmed its truth, 
then when proof of actual inquiiy has become impossi- 
ble, the recital coupled with such circumstances would be 
sufficient evidence to support the deed. Recitals as to 
discharge of debt and marriage of daughter relied on in 
upholding alienation by widow. 48 Cal. 186 (P.C.). 
Appl. (Reilly and Anantaierishnci Ayyar, //.) MEE 
NAKSHI AMMAL V. VeNKATARAMA AYYAR. 1932 
M.W N. 128. 

Widow — Alienation -^Necessity — Recitals in deed 

— Evidentiary value. 


HINDU LAW- Widow. 

In the case of an alienation by a limited owner, in so 
far as the question is whether the vendee made inquiries 
as to the necessity for the loan and what representations 
the vendor or others made to him, where both the vendor 
and vendee are dead, and the transaction is an ancient 
one, evidence will not be usually available on this point, 
unless possibly the evidence of some other person from 
whom the vendee made inquiries. In the absence of any 
such evidence the recitals in the document can be relied 
upon. (Walsh, /.) KRISHNA AYYAR v. MUTHU- 

lakshmi Ammal. 160 I.C. 1137 = 7 R.M. 69 = 39 
L.W. 701=A.I.R. 1934 Mad. 169 = 66 M.L.J. 342. 

Widow — Alienation — Necessity — Recitals — 

Mortgage thirty years old — Recital of payment of land- 
revenue —Presumpti on. 

Recitals by themselves do not establish legal neces- 
sity, but they may be taken into consideration along 
with other evidence and circumstances in considering 
the truth of the matters to which they relate. The exact 
weight to be given to them is a matter upon which no 
rule can be laid down, but ordinarily the older the 
transaction, the gi eater the value of the recitals, 44 C. 
186 (P.C.) and 43 M 541 (P.C.), Ref. Wheie a mort- 
gage by a Hindu widow executed thirty years before 
contained a recital that the money was required for pay- 
ment of land revenue, and the widow was in exceptional 
difficulties on account of famine, the widow being dead 
at the time of the suit, the money was presumed to be 
required for payment of land revenue. (Bose, O.A.J.C.) 
FlJLSINGz^. G\NESH PRASAD. I.R. 1931 Nag. 118 
-133 1 0.390=14 N.L.J. 84 = A.I.R. 1931 Nag. 
147. 

Widow— Alienation — Necessity — Partial neces^ 

sity —Small portion of consideration tiot for necessity. 

Where a widow sold a house belonging to her deceas- 
ed husband for consideration which the Court found 
was adequate price and binding on the estate except in 
respect of a small portion that went to discharge interest 
on the debts, and the reversioner attacked the sale. 

Held, that the sale should be upheld in entirety, for 
the portion of the price not taken for legal necessity 
formed such a small ratio to the entire consideration 
that it might be left out of account. 49 All. 149 (P.C.); 
53 M L.J. 300 (P.C.), Foil. (Venkatasubba Rao and 
Curgenven, JJ.) JAGaNNADAM v. VlGHNESWA- 
RUDU. 55 Mad. 216 = I.R. 1931 Mad. 868 = 134 
IC 810 = 34 LW. 651 = 1931 M.W.N. 966-= A.I.R. 
1932 Mad. 177= 61 M.L J. 607. 


-Widow — Alt e nation — Necessi ty — T est. 


If an alienation by a Hindu widow was made in the 
exercise of a reasonable discretion and could be justified 
as the act of a prudent manager, the objection that there 
was no compulsion from without and that the necessity 
was not imminent, .should not be allowed to prevail. 
(Venkatasubba Rao and Curgenven, JJ.) JAGANNA- 
DHAM V. ViGHNESWARUDU. 56 Mad. 2l6 = IR. 1931 
Mad. 858 = 134 I.O. 810 = 34 L.W. 661 = 1931 M. W. 
N. 965 = A.I.R. 1932 Mad. 177 = 61 M.L.J. 607. 
Powers of. 

Widoiv — Alienation — Powers of. 

A Hindu widow’s estate is not a life estate but it is 
an estate of inheritance to herself and to the heirs of her 
husband. While in the enjoyment of the estate, the 
power of a Hindu widow* to alienate the property for a 
term which does not exceed her lifetime is not absolute. 
She may give, sell or transfer the estate for her own life 
ordinarily, but this sale or gift is liable to be questioned 
by the reversioners, if by her voluntary act she causes 
her death. (D. N, Mitter and Narsing Rau, J/f) 

Ram Krishna Prodhan v. Kousalya Mani Dask 
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filKDU IiAW— Widow. 

168 1.0, 926=*8 R.O. 221 (2)=40 O.W.N. 208=62 j 
<3.L.J.490=A.I.B. 1936 Cal. 689. 

^IVidow — Ahenatton — {^Bombay schooiy~~Powers 
of — Movables obtained on partition with the i^ons. 

With respect to movables obtained by the mother on j 
a partition with her sons, she has, in the Bombay school j 
of law, the same unrestricted powers of disposal as she 
has over movables acquired by inheritance. (Case law ^ 
discussed.) {fTyabjiy J.') CHAMANLAL z/, BAI PARVAII. 
58 Bom. 246-160 I.O. 854-7 E.B. 26-36 Bom. i 
L.K. 152= A.I.R. 1934 Bom. 151. 

Reversioner. 

See aho RIGHT TO AVOID, infra, 

Widow — Alienation-Reversioner — Election to 

hold transfer good. See HINDU LAW — REVERSIONER 
— Election. A.l.B. 1932 M.W.N. 491. 

— - Widow — Alienation — Reversioner — Gran^ of : 
under-tenancy without legal necessity — Transaction bona • 
fide — Reversioner whether can avoid. See B. T. ACT, 
S. S5. 37 O.W.N. 333= A.I.R. 1933 Cal. 610. 

Right of alienee. 

Wtdoio — Alienation — Rights of alienee — Death of 

widow — Title of alienee against all persons not 
revei Stoners. 

The estate of a Hindu widow is not a life estate. It i 
is not an estate terminable on the death of the widow. 


HINDU LAW— Widow. 

—Widows Alienation— Setting aside—Suit barred 
— Right to question — Validity of alienation. 

Where the right of the reversioner to sue for a declara- 
tion that an alienation by the widow’ is not binding is 
barred by limitation, it is not open to him to get over 
the bar of limitation indirectly by showing that the mort- 
gage ill discharge of which the widow sold the property 
was a fictitious transaction. 11 I. C. 392; 14 A. W. N. 
137 and 58 M.L.J. 4l7, Foil. {Curgenven and Cornish, 
JJ.) ThIRUVENGADAM PILLAI r/. GNANASAMBAN* 
damPillai. 136 I.C. 43=I.R. 1932 Mad. 261 = 
1931 M.W.N. 969 = A.I.R. 1932 Mad. 97 (2). 
Spiritual benefit. 

— Alienation — Spiritual benefit — B utld^ 

tng temple. 

The act of building a temple, no doubt, confers spiri- 
tual benefit upon the husband as well as upon the wiciow^ 
but only a reasonable portion of the propeity should lie 
alienated for that purpose; a widow cannot alienate the 
, whole of the property of her cleceated husband for such 
j a purpose. Such an act would clearly be to the prejudice 
j of the revel sioneis. A mortgage of the entire estate for 
' such a purpose cannot therefore be justified. {^Staples, 

\ A.J.C.) MT. DHELA KURMI v, MT. AHIMAN. 30 
N.L.R. 305 = 6 R.N. 267 = 149 I 0. 992= A.I.R. 1934 
Nag. 153. 


If she makes a gift or alienation otherwise than for i 
necessity, neither the gift nor the alienation is void. 
The transaction may be useless against the reversioner | 
but as against all persons other than the reversioners, the , 
gift or alienation is perfectly valid and the donee or alie- I 
nee can maintain an action against the person resisting 
him provided he is not a reversioner and provided there 
is no question of limitation. It is true that the revet sioner 
may elect to treat it as valid or set aside the transaction j 
but it is not open to a third person to raise a plea that j 
such a gift is void meiely because it may have been , 
but not so treated by the reversioner. If the rever- j 
sioner chooses to remain silent, nobody else can question 
it and it remains valid. 25 C. 1 (P. C.); 34 C. 329 
(P. C.); 14 C. W. N. 106; 2 Pat. 217, Kel.; 1 C. L. J. 
408; 105 I. C. 329; 52 C. 108, Dist.; 46 M. L. J. 560, 
Not foil. {Ramesam,/.) APPAVU NAICKEN. Jure. 

I. R 1931 Mad. 119= 128 I.O. 696 = 32 L.W. 592 = 
1930 M.W.N. 939 = A.I.R. 1931 Mad. 377=60 M.L. 

J. 488. 

[R. 36 Boni.L.R. 474 (480).] 

Right to avoid. 

See also REVERSIONER, supra. 

fVidozv — Alienation— Right to avoid— Devolution 

of right on heir of reversioner. j 

The reversioner’s right to avoid alienations by a Hindu ; 
widow devolves on his heir. Where the leversioner j 
died four or five years after the death of the widow and 
long before his right to recover possession of the pro- j 

perty could be barred by limitation it is open to the ; 

reversioner’s daughter, succeeding him as heir to chal- 
lenge the alienations. 2 Pat. 217; l6 T. C, 634, I>ist. ; 
(Rois and Dkavle. //.) ThaKUR PRASAD z/. Mt, 
Dipa Kuer. 10 Pat. 362 -I.R. 1931 Pat. 417 = 134 
I.O. 129 = 12 Pat.L.T. 521 = A.I.R. 1931 Pat. 442. 

Setting aside. ; 

•'—’^[Vidow — Alienation — Setting aside — Suit by , 

adopted son during lifetime of widow. i 

The adopted son can sue even during the lifetime of i 
widow to set aside the alienation made by her, and need I 
not wait till the death of the widow, as a reversioner has 
to do. (Sundaram Chetty and Pandratig Rao, JJ ) 
SOLAIMALAI KONE V. SOKKAMMAL. 153 I.C. 1049- 
7 RM. 397 = 40 L.W. 569= A IR. 19S4 Mad. 667- 
€7 M.L J. 618. , 

Q. D.— II— 53 


— ■ V/idow — Alienation — Spiritual benefit of husband 
— Right to expend for — Extent of. 

It is true that widows are entitled to spend something 
for acts which might conduce to the spiritual w’elfare of 
the husband and in this respect their powers are greater 
than in mundane matters of legal necessity but it should 
not be out of all proportion regard being had to the 
extent of the total property that came into their posses- 
sion. i^Sen and Bajpai^ //. ) JAMNA PraSAD v, 
MT. Durga Dei. I.R. 1933 All. 362 = 144 I.C. 33 = 
A.I.R. 1933 All. 138 (2). 

•^"—^IVidow — Alienation — Spiritual benefit of hus- 
band — Spiritual zvelfare of widow — Alienation for it, 
if valid. 

An endowment of a part of her husband’s properties 
made by a widow in favour of the deities of a temple 
can be valid only if it is made for the spiritual w’elfare 
of her husband. The alienation for such purposes must 
be '‘within proper and reasonable limits” and if the 
dedication be of nearly 5/6ths of the properties inherited 
by her from her husband, it cannot be deemed to be 
within proper and leasonabJe limits. P'urther an endow'- 
nient made by her in contemplation of her own spiritual 
welfare is not valid. 42 Bom. 136, Ref, {.^Ross and 
Dhavle, JJ.) THAKUR PRASAD v. MT. Dipa KUER. 
lOPat. 362 = I.R. 1931 Pat. 417 = 134 I.C. 129 = 12 
P.L.T. 621 = A I.R. 1931 Pat. 442. 

1 Vt d azv — Alt enati on — 5" pi ritual benefit — Pi I gri - 

mage by widow — Sikh Jats. 

According to the religious notions of Sikh Jats, pilgri- 
mage by a widow is not necessarily considered beneficial 
to the soul of a deceased husband. (^Addison ana Bhide, 
JJ.) Gajindar Singh v. Balwant Kauk. 149 
I.C. 696-6 R L. 734 -A.I.R. 1933 Lah. 624. 

Widow — Alienation — Spiritual benefit — When 

justifies alienation. 

The question of spiritual benefit as justifying an 
alienation by a Hindu widow arises only if the aliena- 
tion is made in order that spiritual benefit may be con- 
ferred in the future ; and wheie the spiritual benefit (if 
any) has become complete before the alienation takes 
place, the question does not arise for consideration. In 
the absence of evidence to show that any debts wrere in- 
curred or actually contracted for purposes of spiritual 
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HINDU LAW— Widow. 

benefit, the alienation cannot be upheld. ^Murphyt 
A.CJ, and Mackhn.J.) CHIMANLALz/. NA'IVAKLAL. 

166 I.C. 7-7 R.B. 416-37 Bom.LR. 62-AI.R. 

1935 Bom. 131. 

Validation of. 

Wido ^ — Alienation- — Validation of by surrender 
to thenext leversoner. Sec HlNi:)U LAW— WIDOW— 

SiJKKENDEP. A.I.R. 1932 Bom. 430. 

Validity. 

'Widow — Alienation — Validity — Absence of 
necessity — V alidity against straiigcrs to the reiferston. 

A Iliiulii widow is the owner of her husband’s pro 
perty sulijcct to certain restrictions on alienation and 
subject to its devolving upon her husband’s heii^ upon 
her death, and hei alienation not absolutely void but 
is only prirna facie voidable at the election of the le- 
versionary heir. Theie can be no question that an alie 
nation by a Hindu widow even without legal necessity 
is valid as against strangers to the reversion and that 
such questions as those of legal necessity and the 
adeqiujcy and the pas^ng of the consideration can only 
be raised by a limited class of parties and not by such 
strangers. {Ma<pherson ind Dhavle, JJ.) LipaT ' 

Mah'ion V Kulpat Mahton. 13 Pat. 182 ==153 

1.0. 439 - 7 R.P. 346-A.I.R. 1934 Pat. 498. 

IVidmv — Alienation — Validity during het life- 
ti me — Mi >rt gage . 

One // who was the absolute owner of certain Zaniin- 
dari and house property, executed a registered will, and 
made a wakf of part the property in favour of one kanya 
Vathshala and bequeathed the remaining to one Mt. B, 
widow of his nephew. With regards to the interest 
bequeathed to Mt. B, the will set out the line of succes- 
sion and constituted the widow the niailk of the property 
with the only restriction that she had no power to 
transfer lier share in Zamintlari estate; her successors 
howevei were to hold the share absolutely and only on 
extiniTion of the line of succession, the property bequeath- 
ed to her was to revert to the wakf. B mortgaged part 
of the property beijiieathed including Zamiiulari share, 
by simple mortgage. The administrator filed a suit for 
declaration that the mortgage deed did not affect the 
pro|)erty comprised therein so as to prejudice the rights 
of reversion to the wakf. 

Held, (1) that the administrator of the pathshala had 
no tight to challenge the mortgage in question, (2) that 
in the absence of anything to show that the mortgage 
had in any way interfered with the administration of the 
estate the declaration could not be granted, and (3) at 
any rate the mortgage was valid and subsisting during 
the lifetime of Mt. B. (Wazir Hasan, C. /. and Baza, /.) 

Daya Shankar v. Mahomed Ibrahim Kh^m. 147 

1.0. 957 ---6 RO. 319-10 OWN. 1181-AIR 
1933 Oudh 565. 

Wid ow— Alienation— Validity— Broperty allot- 
ted in hen of maintenance. 

The widow’s right to maintenance is a personal right 
and as such inalienable. Ikit where property has been 
given to a widow of a Hindu joint family in lien of 
maintenance, the transfer of such property by her is 
valid and effective during her lifetime. ^SenandNia 
mat ul I ah, J/.) I)HUP NaTH v. RaM CHARITRA 
64 All. 366 - 143 I O. 66 f 1) =- I.R. 1933 All. 176 - 
AIR. 1932 All. 662. 

lVid<nv— Alienation— Valtdity.-..Void or voida- 
ble. 

An alienation by a Hindu widow is not void, but 
voidable. {Mit'er, /) KunJa llEHARl BaSU v. KaSIK 
I.AL Sen. 167.1.0. 846-39 O.W.N. 474«AIR 

1936 Oal. 496. 


HINDU LAW— Widow. 

Business. 

*■ Widoiv— Business — Carrying on husband's 
business — Debt tw.urred for — Liability of reversioners. 
If a Hindu widow, a.s heir of her deceased husband, 
carries on his business and incurs debts for the pur- 
poi-es of that business on promissoiy notes or huiidis, 
the reversioners are bound to pay the debts out of the 
a‘^<ets inherited by them after the death of the widow. 
{Kama, J,) POPAT ViRJl v. DAMODAR JaIRAM. 165- 
IC. 711-7 RB. 457-36 Bom.LR. 844 = A.I.R. 
1934 Bom. 390. 

Widoiv — Business — Continuance of ancestral 
business by ividoiv- — Right to borrazv. 

A trade or business belonging to the husband is herit- 
able by the widow and she is entitled to carry it on. 
She can raise money not only for the payment of debts 
incurred in the course of such business but also for the 
purpose of cariying on the business. The power of the 
widow to borrow is the same as that of the manager of 
a joint family. {Aliiter and Henderson, J 
PROSAD Saha v, Krishna Chandra Saha. 151 I.C. 
268=7 R.O. 98 = 38 O.W.N. 33 -A.I.R. 1934 Cal. 
414. 


-IVidotv 


Compromise. 

Compromise — Binding 


nature — 

Bresumptive reversioner, a patty to compromise — Legal 
effect of —Device to divide the estate, 

A bona fide settlement of disputes will bind the actual 
reversioner even though he may not be a party to it, 
Lven where the then presumptive reversioner is a party 
to the compromise, it is, however, an element to be taken 
into consideration in deciding how’ far it w’as 
bona fide, that it was a “family settlement W’hich was 
prudent and leasonable under the circuni'-tances.” 

1 he binding character of a compromise is also based 
on the assumption that theie was an antecedent title of 
some kind in the parties and that the agreement acknow'. 
ledges and defines what that title is. But such considera- 
tions can hardly apply to an agreement between the 
widow and the presumptive reversioner by which they 
purported to divide the estate and create absolute 
rights for themselves because so long as the widow is 
alive, the reversioner has nothing to assign or relinquish 
or bargain with. 45 C. 590 (P.C.); 45 B. 1107; 22 C. 
354; 3 Pat. L. J. 83; 47 M. 1«1 (P.C.), Kef. to. 
{Ross ami Dhavle, JJ.) ThakuR PraSAD v. Mt. 
Dipa KUER. 10 Pat. 352 -I.R 1931 Pat. 417=134 
I.C. 129- 12 Pat L.T. 521 - A.I.R. 1931 Pat. 442. 

, Widow — Compromise — Binding nature — Rever- 

sioner taking benefit under — Estoppel. 

The mere fact that the actual reversioner took some 
benefit under a compromise by the widow is no evidence 
of election on his part to affirm the compromise or 
: family settlement. 50 I.A. 239, Ref. {Ross and Dhavle 
JJ.) Thakur Prasad r*. Mt. Dipa Kuer. 10 Pat. 
352 -I.R 1931 Pat. 417 -134 I.O. 129 = 12 Pat.L T 
621 = A I.R. 1931 Pat. 442. 

Widcnu— Compromise — Dispute as to will — 

, Shebatldiip given to legatee — Validity, 

I A shebaitship is nothing but an office and if under a 
compromise in lespect of a disputed will the office is 
i given to the legatee of the bulk of the properties and 
who was to manage the estate, a bona fide compromise 
entered into by the widow cannot be said to be unjust 
; or improper. Where her right to the shebaitship was 
j doubtful an abandonment of a suit by her for the 
I shebaitship without any personal gain for herself, In 
1 favour a man who was in possession as a shebait, 

I and who would at any rate have been entitled to the 
I shebaitship after her death, even if she had Succeeded/ 
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in the suit is valid. (^Khaja Mohammad Noor and i 
Dhavle, //) SaIUTHI ThAKURAIN v, MrS. F. , 
A. Savi. 12 Pat. 359-6 I R. (Pat.) 17 = 1461.0.1 j 
:=14Pat. L.T. (Supp.) 1-A I.R. 1933 Pat. 306. | 

Wtdoto—Compromise — Validity —Keverst oner \ 

when bound ~ Arrangement conferring absolute estate \ 
on widow — Effect, • 

A compromise entered into between the widows of | 
two Hindu coparceners, under which each of them was i 
given the poweis of a full owner over her share of the 
properties dealt with, goes beyond the capacity of the i 
widows, as under the Hindu Law, they aie only limited | 
owmers. Such a compromi.se does not in any way 
enlaige the estate or benefit it; its only effect is to in- 
crea.se the powers of the widows themselves adversely to 
the reversioners. Consequently, it is not valid and bind- 
ing on the reversioneis. A compromise to be valid and 
binding on the reversioners must be a settlement of a 
bona fide dispute, or must be entered into for the benefit 
of the e&tate in a matter where the widows represent the 
estate, {Murphy^ A.C .J. and Macklin^ J.) ChiMAN- 
LAL 7A Natvarlal. 155 10.7 = 7 R.B. 416 = 37 
Bom.L.R. 62-A.I.R. 1935 Bom. 131. 

Co widows. 

See also HINDU Law— WIDOW— ALIENATION. 

Widow — Co-widow — Alienation after partition 

without consulting the other — Validity. See HINDU LAW 
— Widow— Alienation. A.I.R. 1936 Oudh 296. 

Widojv—Co zutdows — Eartition between — Rights 

of the survivor, 

A mere partition between two co- widows, while it 
gives each a right to the fruits of the separate estate 
assigned to her, does not imply a right to prejudice the 
claim of the survivor to enjoy the full fruits of the pro- 
perty during her lifetime. {^Srivastava and Thomas^ 
J J.) Gaya Dei z/. Tulsha Dei. 10 Luck. 687 = 
164 I.O. 125 = 7 R.O. 440=1936 O.W.N. 168=A.I.R. 
1935 Oudh 296. 

lVido 7 U — Co-tvidows — Partition of estate — Relin- 

quishment of right of survivorship — Effect on succes- 
si on. 

Two co-widows or life-tenants succeeding to an estate 
may, under the Hindu Law, divide Iheir life tenancy and 
hold portions of the estate separately if they like, and 
such an arrangement will continue till theii life. They 
may thus convert the joint estate into estates held in 
severalty. Either of them may lelinquish her right of 
survivorship in that portion of the estate which is held 
by the other. In that case, if one of them dies, her 
estate will not revet t to the other, but will go to her 
own heirs as if it were her stridhair, and if she alienates 
any portion of it, the alienee will continue in possession 
till the death of the last survivor. The other widow who 
has relinquished her right of relationship cannot ques- 
tion the succe.ssion or alienation. Inevitably, therefore, 
the succession will not open until the last survivor is 
dead. {^Muhammad Noor and Agarwa/a, jjf) DuLHIN 
PARBATI KUER V. DAIJNAIH PKA.SAD NaRAJN 

Singh. 14 Pat 618 - 16 Pat.L.T. 713 = 166 I.O. 213 
=7 R.P. 657 = A.I R 1936 Pat. 200. 

Debts. 

Widow— Debts — Duty to pay-off interest from 

income, 

A widow or other limited heir has absolute powder of 
disposal over the income of the property inherited by 
her. She is not bound to make any savings and may 
spend the whole income just as she likes and though 
she is bound to pay-off interest on the debts when there 
is a sufficient surplus, it is not incumbent on her to apply 
any part of the income to the payment of the corpus. 


HINDU LAW— Widow. 

18 M. 113 and 1913 M.VV.N. 275> Rel. {Venkatasubba 
Rao and Curgenven, JJ.) JAGANNADHAM v, VlGNES- 
WAKUDU. 65 Mad. 216 = I.R. 1931 Mad. 868=134 
I C. 810 = 34 L.W. 661 = 1931 M.W.N. 965 = A.I.R. 
1932 Mad. 177 = 61 M L. J. 607. 

PVidozv — Debts — Loan fot maintenance — Bind- 
ing nature. 

Where the income available fiom her husband's estate 
is insufficient foi reasonable needs, a widow can borrow 
money for her own maintenance and for performing the 
ceremonies which may properly be performed by a 
Hindu widow, for example performing Sradh ceremony 
of her husband, pilgrimage for spiritual benefit of her 
husband, etc., and those are legal necessities. {^Maipher- 
son and Agaiwala, JJ.) NARAYAN SaHAY v IllKA- 
yatMian. 149 I.C. 746 = 6 R.P. 633 = A.I.R. 1933 
I Pat. 666. 

! Decree against. 

I —Widow — Decree against — Binding charactet on 
' reversioner. 

In order that a decree pas.sed against a widow may be 
binding on the reversioner, it is necessary to show that 
: there was a contest as legards title to the property. 
\ {Suhrawardy and Costello, JJ.) GaURI SHANKAR 
j Poddar 7A Gukupada Haldar. IR. 1931 Cal. 
1677 = 132 1.0. 626 = 36 C.W.N. 66=A.I.R. 1931 
Cal. 611. 

j — " Wtdoiv — Decree against — Binding nature of. 

Where money is lent to a Hindu widow on her per- 
* sonal security, a decree for such a debt and a sale of 
, property which she inherited from her husband, in exe 
I cution of such decree binds only the widow's estate, 
i notwithstanding that the oiiginal debt may have been 
' incuried for legal necessity. {RendalJ J.) KiSHAN 
i Deviz/. CHAND Mal. 3 AW.R. 293=151 I.O. 30 
I -7 R.A. 109 = A.I.R. 1934 All. 423. 

! Wt d ow — Dec ree a gat nsi — Bt nd i ng natti re of, 

1 Where the estate of a deceased Hindu has vested in 
I a female heir, a decree fairly and properly obtained 
I against her in regard to the estate is, in the absence of 
fraud or collusion, binding on the reversionary heir. 

I A.I.R. 1923 P.C. 249, Foil. {Sir George Lowndes.) 
i Munni Bibi7^ Tirt.oki Nath. 58 I A. 168 = 63 All. 

I 103 = I.R. 1931 P.C. 182=132 I.C. 698=1931 A.L. 

! J. 453 = 33 Bom LR. 979 = 53 C L J. 662= 1931 M. 
W.N. 742 = 34 L.W. 469 = 35 C.W.N. 661 = A.I.R. 

, 1931 P.C. 114 = 61 M.L J. 196 (P C.). 

I Widow — Decree against — Binding nature on 

' reversioner , 

j Where a mortgage executed by a Hindu widow was 
I found to be for legal necessity, in a suit filed by the re- 
1 versioneis during hei lifetime and subsequently the 
I nioitgagee sued and foieclosed the mortgage, held, that 
‘ the foreclosure decree was binding on the actual rtver- 
j sioners. {Mukerfi and Bennet, JJ.) IIaKPAL SlNGH 
' V Rau Paltan Singh. I.R. 1931 All. 218 = 129 
; 1.0.730 = 1930 A.L.J. 1697. 

I -~Wido 7 u — Decree against — Binding nature on 

reversioners. 

An ex parte decree against a Hindu widow' is binding 
on the reversioners if the decree has not been obtained 
unfairly or improperly. {Guha and Bartley, JJ,) 
Debendra Nath Sarma v. Nagendra Nath 
DUTT. 60 Cal. 1168 = 68 C.L J 181 = 149 I C. 622 
= 6 R.O. 602 = 37 C.W N. 1001 = A.IR. 1933 Cal. 
900. 

IVidozv— Decree against— -Binding nature on re- 
versioner. 

A decree fairly obtained in a suit against the widow 
in her capacity as the holder of the estate of her husband 
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is binding upon the succeeding heir. Hence where in a 
suit by a widow, a finding of fact as to whether certain 
adoption was valid or not, is fairly and honestly fought 
out and so far as the question of adoption was concern- 
ed, the widow was representing the estate, as otherwise 
she had no capacity whatsoever to challenge adoption, a 
snbsequent suit by a reversioner on the death of the 
widow is barred by the rule of res judicata. ^Moham- 
mad Noorand Luby^ J J.) DINANATH JlIA v. SaBUJ 
Lai. ruAUUHUKi. 1631.0. 1102 = 7 R.P. 406 = AJ.B. 
1934 Pat. 696. 

Widow — Decree ac^ainst — Kxecutability against 
reversioners — Decree against wtdo7v not as reptesenta- 
tive of the estate. 

In the absence of any evidence to show that the act of 
dispossession was made by the widow, or the decree of 
mesne profits in respect of that act was passed against 
her, as lepresentmg her husliand’s estate, the decree 
cannot be executed against the leversioners succeeding 
to the husband’s estate, unless they are shown to be in 
possession of the personal assets of the widow. {Kul- 
want Sahay and Khaja Mahomed Moor, J J.) KaMESH- 
WAR Singh Hahadur v. Beni Madho Singh. 11 
Pat. 430 = I.R. 1931 Pat 457 = 134 1.0. 426 = 12 
Pat.KT. 701 = A.IR. 1931 Pat. 422. 

Wtdotv — Decree against — Execution — Sale of | 

property — IVhat passes. 

Where what is sold at an auction sale is 'the right, 
title and interest of the widow’, the sale rriay be of the 
widow’s interest or the entire interest. The Court 
should in such a case consider w'hat was liable to be 
sold and what in fact was sold. If for instance the 
property attached and sold is desci ibed ‘as the share 
of the plaintiff as widow’, only the limited interest of 
the widow will pass. Where a Hindu widow defends or 
institutes a suit on behalf of the estate, the decree is 
binding on the estate and a sale in execution thereof 
may be taken to be of the entire estate. {Ameer Ah, /.) 
Nagendrabala Dasee V. Panchanan MOURIE. 
eooal. 1236 = 149 I.O. 1053 = 6 R.C. 689 = A.I.R. 
1934 Cal. 162. 

— tyidow — Decree aqatnst — If res judicata agaimt 

reversioners. 

In carrying on litigation regarding her husband’s 
estate, a Hindu widow* represents the estate, and the 
decree obtained against her is binding upon the rever- 
sioners, provided the litigation is honest and is fairly 
conducted. The rule of res judicata as laid down in 
S. 11, C. P. Code, is nut stiictly applicable but the 
principle applies so as to bind the reversioners. The 
question will be whether the estate was properly repre- 
sented by her. {Muhammad Moor and Agarwala, //.) 
DULHIN PARBATI KUER v. BaIJNATH PRASAD 
Narain wSingh. 14 Pat. 618 = 165 I.C. 213 = 7 R.P. 
567 = 16 Pat L.T. 713=A.I.R. 1936 Pat 200. 

W t d ozo — Dec ree a ^ai nst — Lt a In li ty of estate i n 

the hands of reversioners, 

A creditor who had lent money to a Hindu w’idow on 
pro-notes executed by her for “estate expenses” sued on 
the notes and claimed relief on the liability of the defen- 
dant’s properties. He obtained a decree and .sought 
execution against her husband’s estate in her hands. 
The W’idow died, and the reversioner who appeared as 
her legal representative objected to this. 

Held, that on the frame of the suit, which could be 
looked into for the purpose of ascertaining the creditor’s 
intention, the plaintiff had given an indication of his 
intention to make the estate liable, and that the decree 
could be executed against the estate. {Curgenven and 
Htng, //.) MaRUDANAYAKAM PiLLAI V. SUBRA- 


HINDU LAW -Widow. 

MANIAN Chettiar. 168 I.O. 216 = 8 R.M. 243 = 
1936 M.W.N. 601 = 41 L.W. 783 = A.I.B. 1935 Mad. 
426=68M.L.J. 643. 

- ' 'Widow— Decree against — Creditor — If entitled 
to proceed against purchaser of the properties of the 
widow. 

In considering if the holder of a money decree against 
the widow is entitled, on her death, to proceed against 
the reversion, the binding nature of the debt or liability 
is alone not a sufficient test. The frame of the suit is aii 
important, if not the decisive factor. So where in a 
simple money suit against the limited owner only, there 
was no indication that the creditor intended to look 
beyond the interest of the limited owner whom, in fact, 
he thought to be the absolute owner, he is not entitled 
to proceed, on the death of the widow against a pur- 
chaser of the properties ot the widow. 52 M.L.J. 426 
(P.C.), Foil. {Curgenven, J.) SETHURAMA AyYAR v. 
Varadaraja Ayyak. 1361.0. 778 = I.B. 1932 Mad. 
309 = 36 L.W. 253 = 1931 M.W.N. 1282 = AJ.R. 1932 
Mad. 186. 

Widow — Decree against— Sale of estate for arrears 

of cess — What passes. See BENGAL PUBLIC DEMANDS 
Recovery act. 13 Pat. 297. 

Widow — Decree against — Suit to recover lost 

propel ty of husband — Dismissal — Decree for costs 
against — Personal liability — Estate, if bound. 

Two Hindu widow’s, along with their other co-shaiers 
sued to regain a portion of their husband’s property 
which was lost on account of a revenue sale. They had 
a good ground to have the sale set aside, but lost the 
suit on account of a technical defect. A decree for costs 
and mesne profits w’as passed against them. 

Held, that the decree could be executed against the 
estate of their husband and that the widow’s could not 
be personally liable, {h'xuhammad Moor atui Agarwala, 
JJ.) DULHIN PaRBATI KUER BaIJNATH PRASAD 
Narain Singh. 14 Pat. 618 = 166 1 0. 213 = 7 R.P. 
567 = 16 Pat.L.T. 713=A.I.R. 1936 Pat. 200. 
Maintenance. 

See Hindu Law — Maintenance. 

Moveable property. 

Widow — Moveable property — Powers of the widow 

— Moveable and immoveable property — Mo distinction 
between. 

Moveable property stands on the same footing as im- 
moveable property so far as the rights of the widow to 
deal with the corpus is concerned and she is liable to 
render an account to the reversioner of the amount of 
debts due to the deceased husband at the time of hi.s 
death w hich have been realized by her The reversioner 
is entitled that the entire moveable property should be 
kept in tact for him or her, the widows being entitled 
only to the usufruct. {Sen and Bajpai, J J.) JAMNA 
PRASAD 7aMt. Durga Del T.R. 1933 All. 362 = 
144 I.C. 33 = A J.R. 1933 All. 138 (2). 

Nature of estate. 

Widow— Mature of estate— Absolute estate— Be- 
quest conferring — Subsequent clause for gift over — 
Effect of. 

If an estate is given in terms which confer an absolute 
estate on the donee and then further interests are given 
merely after, or on the termination of, that donee’s 
interest, his absolute interest is not cut down and the 
further interests fail. Where from the fact that the 
testator constituted the legatees (who were Hindu 
widows) “maliks” of his property after him with full 
pow’ers of alienation, his intention w’as clearly to confer 
an absolute estate on them and a subsequent clause pro 
viding for a gift over is inoperative ^nd ineffective to 
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cut down the absolute estate. (^Tek Chand and Monroe^ \ 
//.) Partap Chand v , Mt. Makhni. 14 Lah. 
485 = 1 B. 1933 Lah. 521 = 144 I.C. 651 = 34 F.L.B. 
73=A.I.B. 1933 Lah. 365. 

~^Wtd(nv — Nature of estate — Bombay School — Ab- 
solute estate — Compromise ivtth adopted sort — Death of 
son and his hetrs — Subsequent devolution of property on 
mother as keir of her adopted son — Will — Validity of , 
By a compromise with her adopted son, a widow' was 
given a life-interest in certain immoveable pioperty and \ 
an absolute interest in certain moveables. After her, | 
the adopted son, was to take possession of the property. I 
But the adopted son, then his wife and then his child, ; 
all died during the lifetime of the adoptive mother who i 
as the ultimate heir of her son, got the properties and | 
made a W'lll in favour of the defendants. In a suit by | 
the plaintiff as the nearest reversioner to the last male ; 
ow’ner (the husband of the widow) for the declaration \ 
that the will was invalid, j 

//r/r/, that the adopted son had a vested inteiest, i 
transferable and heritable, that on his death that vested 
interest passed to his heirs and as the widow herself was 
the last heir of her son (the otheis having predeceased 
hei) she became the full owner competent to dispose of 
the property by will. i^Baker and Nanavati. JJf) 
PARSHOTTAM BECHARDAS 2/. Keshavlal. 56 
Bom. 164 = I.R. 1932 Bom. 299-187 1.0.561 = 34 


HINDU LAW— Widow. 

per ties for payment of the testator’s debts was provided 
for and it was further provided that on her death, the 
adopted son, if any, or if there be no adoption then the 
daughter would take the properties, the widow gets only 
a widow’s estate and not an absolute estate. {Mukerfi 
and Guha, //.) BaSANTA KUMAR BASU r. LaLA 
Ram Sankar Ray. 59 Cal. 869-I.B. 1932 Cal. 
540-138 I.C 882 = 55 C.L.J. 205 = A.I.R. 1932 Cal. 
600. 

Widow — Nature of estate — Partition l?etween 

widow and undivided brother of deceased owner— Self- 
acquired property of owner — Absolute estate taken by 
widow— Stridhan. See HINDU Law— FAMILY SET? 
TLEMENT. 33 Bom.L.B. 1483. 

Widow — Nature of estate — Ftopcrties given to 

Widows under family settlement — No ^presumption of 
limited estate. 

The ordinal y presumption undei Hindu Law that a 
female donee or legatee takes only a limited estate is not 
applicable where she is given pioperties under a com- 
promise or a family settlement. The nature of her estate 
must be determined from the teims of the deed, the cir- 
! cumstances under which the compromise is arrived at 
I and the subsequent conduct of the parties; but the pre- 
i sumption of limited estate does not apply where females 
^ have obtained estates under a family settlement or after 
i an adjudication by Court of disputed claims as between 


Bom.L.B. 186=A.I.R. 1932 Bom. 213. 

— Widow — N ature of estate — Absolute estate — /Vt>- 

perty given by father-indaw^ 

Where certain properties were given to the widow of 
a deceased son by the karta of a joint Hindu family 
after separation in the family and what was given was 
the share which the kaita got on partition. 

Held^ that the burden was on the party alleging it to 
prove that what was given was only a widow’s estate 
and not an absolute estate. i^Kulwant Sahay and 
Khaja Mohammad Noor^ //.) KAMJI SaHAY v, 
Gopalji. 6 I.R. (Pat.) 205 = 145 I.C. 790 = 14 Pat. 
L.T. 224 = A.I.R. 1933 Pat. 428. 

Widow — N ature of estate — Decree against hus- 
band — Execution against rents accruing due since hts 
death. 

The nature and extent of a widow’s estate may be 
material where the question arises between her and the 
reversioneis, but there can be no widow’s estate, where 
the question is whether the property once belonging to 
her husband is part of his estate or is part of the widows 
estate which itself implies an estate carved out of the 
husband’s estate. It continues to be the husband's 
estate while it is in possession of the widow who lepre- 
sents it. Therefore any rents which have accrued due 
since the death of the husband by the tenants holding 
immoveable property once belonging to him must be con- 
sidered to be part of his estate and as such liable to be 
attached in execution of a decree obtained against her 
husband since deceased. The widow' is entitled to such 
rents as representative of her late husband and not in 
her own right and as part of her personal estate. (Nta- 
matullah and Allsop, JJ') PhoOL KUNWAR v. NIKHI 
Ram. 57 All 714-153 I.C. 865 = 7 R.A. 646 = 1936 
A.L.J. 230 = 1936 A W.R. 93 = A I.R. 1936 All, 261. 

Widow — Nature of estate — Will by husband — 

Limited power of disposition — Devolution tifter her life 
indicated wtdow^s estate. 

Where in a will certain properties were conveyed to 
the wife of the testator who was described as ’malik 
dakhalikar’ (owner in possession) and *uttaradgikarini' 
but no power of absolute disposition was given and on 
the other hand, only a power to sell a portion of the pro- 


them and a male member of the family in which each of 
them claimed the entire estate. Theie is nothing to 
prevent a female from acquiring an absolute estate under 
a compromise or a family settlement. In the case of a 
family settlement, it cannot be said that it is a case of a 
grant by a Hindu male to a Hindu female. Similarly in 
the case of a compromise, it cannot be said that one 
party alone makes a giant in favour of the other. In 
such a case both parties make grants in favour of each 
other. In dealing with the terms of a compromise, 
j there can be no piesumption that a limited estate was 
! granted to the widows. i^Smith and Kachhpal Singh y 

JJ.) adya Shankar Tewaki v. Chandrawat. 
10 Luck. 35 = 160 I.C. 519 = 7 B.O. 17 = 11 O.W.N. 
736 = A.I.B. 1934 Oudh 266. 

Widow — Nature of estate — Test of — Property 

claimed through husband and through others- Distinc- 
tion between. 

Where a Hindu widow takes the property to which 
she is not entitled to succeed under Hindu law, the 
question, whether she acquires a limited estate or an 
absolute estate depends on the question of fact whether 
I she claimed to take the properly through her husband 
or not. If she has taken as a widow, through her hus- 
I band, she acquires by prescription only a limited estate 
I of a Hindu widow and does not obtain an absolute 
estate. It is a question of fact in each case, whether 
the w'idow claimed to take through her husband and so 
limited her claim to a claim for a widow’s estate, in 
which case she would prescribe for the benefit of her 
husband’s estate or whether there is no evidence that 
she so limited her claim, in which case she will take an 
absolute estate. But if there is no eviilence that she has 
so limited her claim, to a widow's estate, she takes an 
absolute estate as stridhana. (Case-law Ref.) ^Mukerji 
and Bennety J J.) DuNGAR SiNGH v. MT. MAID 
Kunwar, 147 I.C. 220 = 6 R.A. 432 = A.I.R. 1933 
All. 822. 

Powers of. 

See also MOVABLE PROPERTY, supra, 

— — Widow —Powers of — Decree obtained by alleged 
\ adopted son — Adoption found invalid — Right of widow 
I to execute that decree. 
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If a Hindu female such as a widow or daughter 
suing on behalf of an estate to recover property repre- 
sents the ultimate male heirs entitled to the estate, they 
are bound by the litigation and they can take the bene- 
fit of it. But there is no principle, which can avail the 
widow of the last male owner to enable her to execute 
the decree wrongly obtained by a person claiming to be 
the adopted son of the last male owner but whose 
adoption was subsequently found to be invalid. (^Rame- 
$am and Corntsh^ JJ^ SUDARSANA RaO v, SELTHA- 
RAMAMMA. 1933 M.W.N. 1148. 

IVidcrw — Powers of — Power to make Ratyatt 

Settlement, 

Ordinarily a Hindu widow in due course of manage- 
ment of her husband’s estate is entitled to make raiyati 
settlement provided that the transaction is bona fide and 
is not intended to defraud the reversioners, or does not 
in any way depieciate substantially the value of her 
husband’s property. 2 Pat. 177, Dist. i^Macpherson and 
Khaja Mahomed Noor, //.) BiSWaNATH MlSSlR v. 
Ram Prasad Tewari. 10 Pat. 672 = I.R. 1931 Pat. 
386 = 133 1.0.673 = 13 PatL.T. 129 = A.I.R. 1931 
Pat. 389. 

Re -marriage. 

- Widow — Re marriage — Adverse possession of 
first husband's property — Effect of — Devolution of the 
property, 

A title acquired under S. 28 of the Limitation Act, 
through adverse possession by a widow, who claims and 
holds a widow's estate, inures to the estate of her deceas- 
ed husband and it descends upon her death accordingly. 
Where a Hindu widow btcame a convert to Maho- 
medanism, married a Mahomedan and continued to hold 
the properties of her former Hindu husband. 

l/eld, that the effect of the re-marriage was to cause 
a forfeiture of her rights in the estate of her first hus- 
band, that her possession thereafter was unlawful but 
that the re-marriage in the absence of any assertion of 
absolute owneiship or change in the manner of her 
possession could not enlarge her estate into an 
absolute one. The effect of continued possession for 
over twelve yeais after her re-marriage was only to per- 
fect her title to a widow’s estate wdiich inured to the 
estate of her Hindu husband and on her death devolved 
to his next reversioner. 5l I. A. I7l, Rel.; A.I.R. 1925 
All. 369; A.I.R. 1927 All. 274; A.I.R. 1929 Lah. 
327 and 11 Lah. 424, Foil {//asan, C,J, and Pishesh- j 
war Nath, J,) PARBATJ v. RAM PRASAD. 7 
Luck. 320 = 141 1.0. 831 = I.R. 1933 Oudh 88 = 10 

0. W.N. 21 = A.I.R. 1933 Oudh 92. 

-Widow — Ke-murriage — Alienation after — Pur- 
chaser paying debts, binding on estate — Purchaser to be 
reimbursed amount p^id. See HINDU LAW— WIDOW 
-Alienation, A.I.R. 1934 Pat. 327. 

Widow’ — Re-inaiiiage — Effect on prior alienation 

— Right of reversioiiei to possession of property. See 

Hindu I.aw— Widow— Alienation. 1931 M.W. 
N. 1257 = 34 LW. 967. 

' •Widow — Re-mai riagc — Re-mat riage according 
to Aryasamajtc faith — Fot feiture. 

The re-niariiage of a Hindu widow according to the 
Aryasamajic faith which permits such re-niarriages, does 
not involve a forfeiture of her widow’s estate in the 
absence of proof that among Aryasamajists there is a 
rule or customary law’ that a Hindu widow* re marrying 
loses her husbaiurs estate. {^Sulaiman, C. J. and 

Bennett /.) Ganga Saran Singh Mt. Sirtaji 
Kuer. 1936 A.LJ. 1174 = 1936 A. W.R. 1111 = 160 

1. C. 321 = 8RA 692(2) = A.I.R 1935 All. 924. 

PVidow — Re-marriage —Suit by reversioners — 

Cause of action. 


HINDU LAW— Widow. 

A widow, who was in possession of her husband’s 
property, re married in 1913. The reversioners brought 
a suit for recovery of possession in l93l alleging that 
she had denied their rights to the property in 1925 and 
that the denial gave them a fresh cause of action. 

Held, that the cause of action arose in 1913 when she 
forfeited her interest, that the denial did not give a fresh 
cause of action and that the suit w’as barred by time. 
{fPek Chand and Agha Haidart /J.) MT. S ATT AN 
7/. Mt. Saran. 1471.0.636 = 6 R.L. 411(2) = A.I. 
R. 1933 Lah. 1048 (2). 

Representation of estate. 

Widow— Representation of estate — If interests in 

remainder under a will also bound by tesult of litiga- 
tion — Compromise by widow — Reversioner, if bound. 

Under a will executed by a tenant in-common, his 
wife got a share for life and after her, his daughter. 
After his death, his wife sued for the recovery of her 
share from the brother of her husband and the suit was 
ultimately compromised as a result of which certain 
properties were given up by the widow*. The daughter 
subsequently sued for the recovery of those properties to 
which she was entitled under the will. 

Held, the widow did not in the previous litigation 
and she could not represent the interests in remainder 
and therefore the daughter was not bound by the com- 
promise therein. 9 Nf.I.A. 539, Expl ; 4 C. 342, Dist. 
(Ramesam, /.) BaLASURYA BHEEMARAJU v. MrUT 
YANJAYUDU. 131 I.O. 669=1931 M.W.N. 302 = 
A.I.R. 1931 Mad. 364. 

Residence. 

Widow — Residence — Afaintenance and residence 

in family house — Right to — Surrender by widow of 
property allotted to her at partition. 

It is no doubt true that on the death of her husband, 
the widow has a right to reside in the family dwelling- 
house which cannot be sold by her sons without neces- 
sity so long as the family remains joint. But where a 
partition has been effected and on partition certain pro- 
perties are actually allotted to the widow* in full satis- 
faction of her rights in the joint family estate, she ceases 
to have any rights of residence in the family dwelling- 
house or to realise maintenance out of the other proper- 
ties w’hich remain with the sons. These rights cannot 
possibly be revived by her subsequently surrendering 
voluntarily the properties allotted to her to the sons for 
immediate partition among them and coming to an 
arrangement with some of them for giving her a cash 
allowance. Thenceforward her only remedy is to enforce 
the right to recover this allowance against these sons 
personally and not against any of the properties which 
had ceased to be joint. {fPek Chand and Abdul Rashid, 
//.) MST. Bishni 7^ Uttam Chand. 158 I.O. 861 
= 8R.L. 319(2) = 37P.L.R. 142 = A.I.R. 1936 Lah. 
533. 

W idow — Residence — Mother — Ri ght of — Mother 

beins[ donee and joint executant of mortgagee — Right 
if survives. 

Defendant 1 mortgaged a certain house in favour of 
plaintiff and subsequently made a gift of the same to 
his mother. Later on defendant 1 executed a second 
mortgage along with the son over the same property in 
favour of plaintiff. The mortgages having been sued on, 
the mother claimed a right of residence. 

Held, that the Court should not pass a joint decree 
for the two sums claimed, but the decree should be split 
up showing the separate sums payable. 

Held, further, that it was open to the parties to the 
second mortgage to pay off the amount in respect of the 
second mortgage and the mother fould enforce as 
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against the auction-purchaser in execution of the first 
mortgage a right to reside in a suitable portion of the 
house having regard to the nature of the property and 
her requirements. The right of residence was not im- 
paired by reason of the gift or the mortgage executed 
by the son. {Mukirit and Bennett Jf.) KiSHUN 
PlYARl z/. Gopal Narain. 1932 A.L J. 795 = 143 I. 
C. 303=I.R. 1933 All. 219=A.I.R. 1932 All. 676. 

— — — — — Residence — Residence in family house — 

Nature of right. 

The law nowhere lays down that a wife should be re- 
siding in the same house with her husband; if she is 
living in a house provided by her husband or if such a 
house is available to her, but wqth the consent, express 
or implied, of her husband she is not actually residing in 
it, she must for the purpose of exercising her right of 
residence in the family house after the death of her hus- 
band be deemed to be residing with him. ijai Lal^ /.) 
MT. SHAM Devi v, Mohan Lal. 16 Lah 691 = 162 
1.0. 606 = 7 R.L. 291 = 36 P.L.R. 333 = A.I.R. 1934 
Lah. 167. 

Widow — Residence — Right of — Nature and 

limits, 

A Hindu widow’s right to residence in the ancestral 
house can be defeated only by an alienation of the pro- 
perty for some family necessity. The question should be 
decided in such a case as to the accommodation actually 
required by the widow for her residence in consonance 
with her status and requiiements. Lai and Abdul 

Quadtr, //.) EaSAKHI MaL v. Mt. SaNTO. I.B. 
1931 Lah. 883 = 134 I.C. 115 -32 P.L.R, 888 = A. I. 
R.ig32 Lab. 141. 

.Widow — Residence — Right of — Nature of — If 

transferable — Attachment and sale in execution— Lega- 
lity. See C. P. CODE, S. 60. 69 M.L.J. 317. 
Settlemest. 

.f4/fdo7if — Settlement — Prevention of I tti gallon — 

If binds reversioner, 

A Hindu widow in possession of her husband’s estate 
is competent to enter into a valid compromise binding 
the reversioners so as to prevent injurious litigation. 
Where a widow in pos'session of husband’s estate enter- 
ed into settlement so as to avoid the possibility of liti- 
gation between the members of the family and the 
settlement was very lieneficial to daughters who would 
have taken the estate in course of time, 

Heidi that the settlement w'as binding on the daugh- 
ters. A.I.R. I9l5 C:d. 629 Ref. {^Niamatnllab and 
Allsop, //.) Sajjanpal Singh v. Mt. Harnakaini 
KUNWAR. 1571.0. 192 = 8 R. a. 129 = 1936 A.L.J. 
696 = 1936 A.W.R. 442 = A.I.R. 1936 All. 285. 
Succession certificate, 

^Widoiv — Succession certificate — Application for 

succession certi/icate in respect of her husband's estate — 
Grant — If to be suhfect to conditional , 

A Hindu widow who applies for a succession certifi- 
cate in re-pect of her liusband’s assets is entitled to the 
grant of it unconditionally. The fact that there are 
reversioners to the estate is no ground for impo.sing 
conditions on the grant. The Court ought to grant certifi- 
cates to persons lawfully entitled to them and not go out 
of its way to make it ditficult for them to obtain them. 
{Agarivala and Saunde’^^^t //•) BadRI NakaiN 
SaHU V. LACHMINIA. 162 I.C. 803 = 7 R.p. 256 = A. 
I.R. 1936 Pat, 10. 

Surrender. 

lYfdozu — Surrender'— Alienation prior to — Effect 

on. 

The logical consequence of the doctrine of surrender 
which means a self-effacement of the widow and amounts 


HINDU LAW— Widow. 

to civil death and complete extinguishment of the title 
ol the widow in her husband’s estate is that all prior 
alienations in excess of her powers are liable to be chal- 
lenged immediately on her civil death just as they could 
be impeached after she had died. From the date of the 
surrender, the reversioner gets the propeity freed from 
any alienation in excess of the powers of the Hindu 
widow as if she had died. Those who de..I with limited 
owner take .i certain amount of risk. The object of 
Hindu Law i's to prevent improper alienations by the 
widow or other limited owner. The a'ienee who deals 
with a limited owmer without any iniiuiry as to necessity 
takes a risk in case of .surrender by the widow which has 
the same effect as her death. (/X N, Mitter and 
Nursing Ran, Jf .) KaM KrishNa PkODHAN v, 
Kou.saLYA Mani Dasi. 168 I.C. 925=400 WN 
208=62 C.L.J. 490 = 8 R.C. 221 (2)=A.I.E.’ 1935 
ual. 689. 


Widow — Surrender — Alienations prior to — Effect 

of on inihdity, 

A Hindu widow who makes an alienation of a por- 
tion of her husband’s estate does not thereby become 
incapable of exercising the right of surrender on the 
ground that she cannot in such a case put the surren- 
deree in possession of the entire estate of her husband. 
The true principle is that wherever any portion of what 
was once the estate of her husband has ceased legally to 
belong to it by reason of an alienation for a justifiable 
purpose binding upon the estate, the conception of the 
entirety of the estate to be surrendered must reasonably 
be applied only to the existing estate. In such a case 
there is no question of the widow retaining any benefit 
for herself. {Varadachariar, J.) Ramayya v, BaPA- 
NAMMA. 160 10. 368=8 R.M. 625-=42L.W. 790 
= A.I.R. 1936 Mad. 16. 


Wido7v — Surrender — Alienation prior to — Right 

of surrenderee to t m beach . 

Where a Hindu widow absolutely surrenders her 
estate to the nearest reversioner, the latter cannot 
challenge any transaction entered into or alienation 
effected by the widow prior to the surrender, during the 
widow’s lifetime. {Fazl Alt and Rowland, jjf) Ba.SU 
DKO Mandar Baidyanath MANDAR. 156 I.C 
774=8 R.P. 23 = A.I R. 1936 Pat. 175. 

—Widow — Surrender of bhuoli lands to landlord — 

Suit by reversioner impeaching validity — Maintaina- 
bility in the absence of landlord Sec PRACTICE — 

Parties. A.I.R. 1935 Pat. 176. 

Widow — Surrender — Daughter taking mother's 

siridhauam absolutely Surrender by^ under mistaken 
belief that she has only a limited estate — Transfer by 
surrenderee to bona fide purchaser — Claim by daughter's 
daughter to possession — Sustainability, 

A Hindu daugliter who was given an absolute estate 
in her mother’s btridhan am property which her mother 
devised to her under a will surrendered it voluntarily 
under the mistaken belief that she had only a limited 
estate in the property. The surrenderee then sold the 
property to a stranger who wa-s a bona fide purchaser for 
value. The daughter of the .surrenderer subsequently 
claimed to recover possession of the estate on the ground 
that the estate taken by her mother was not a limited 
estate which could be suriendered, but an absolute estate. 

Held, that as against a bona fide purchaser for value 
any one claiming through the .surrenderer cannot get 
back the property. iRamesam and Stone, JJ,') ChaLA- 
pathi Rao z/. ranganayakamma. 156 1.0.128 = 
7 R.M. 646=41 L.W. 541= A.I.R. 1936 Mad. 305. 
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' ’ * IVtdow — Surrender io daughter and daughter's 
son — Nature\tnd effect of — Inability for debts T’. P, 
Act, S. 128. 

A surrender by a Hindu widow in favour of her 
daughter (who is the next reversioner) and the daughter's 
son is not a valid surrender and cannot be given effect 
to as such; it can be regarded only as a transfer byway 
of gift. The entire property lieing transferred to them, 
they become in law universal donees under S. 128 of the 
T. P. Act, and aie consequently liable to pay even the 
personal debts of the widow, {,Ntyogt, A./^C,) Daya- 
RAM «/. Bhimabai. 18 N L J. 179. 

— — AVidow — Surrender — Divesting of vNidow's es 
tate by — Adverse possession against widow — Effect on 
reversioner. See HINDU JjAW — WIDOW — ADVERSE 
i’OSSE^sSiON AGAINST. A.l.B. 1936 Mad. 664. 

^fVtdoiv — Surrender — Doctrine applies to stir 

render to daughter. 

The ba-^is of the fioctrine of sunender is the efface* 
inent of the widow's interest, and not the ex facte trans- 
fer by which such effacenient is brought about. There is 
therefoie no diffeience between surrender to a daughter 
and surrender to the nearest male reversioner . Where, 
therefore, a widow made a surrender of her e.state in 
1884 in favour of her daughter who died in 1894, the 
right of the male reversioners to sue arises on the daugh- 
ter's death and is barred under Art. 141 of the Limita- 
tion Act if bi ought more than twelve years thereafter, 
though in time if the computation Is made from the 
.subsequent death of widow. 46 All. 59, Appr. {Sir 
John SiTANNA «/. ViRANNA. 61I.A 200 = 

57 Mad. 749-38 O.W.N. 697-69 O.L.J, 364-1934 
M.W.N. 414-36 Bom.L B. 663-16 Pat.L.T. 497= 
6B.P.0. 142 = 1934 A L.J. 433 = 3 A. W.B. 729 = 11 
O.WN. 696 = 39 LW. 607 = 148 I.O. 828 = A.IB 
1934 P.C. 106= 67 M.L.J. 20 (P.C ). 

— f Vi d t w — S u r remit — Doctri ne — Ba n s of. 

It is not correct to say that the whole doctrine of sur- 
rerrder and consequent acceleration of the reversioners 
has no basis in Hindu Smiitis but has been evolvetl by 
Courts of justice on general principles of juiispr udence. 
{D. N. Alitter and Nat sing Ran, JJ.) KaM KRISHNA 
PKODHAN V. KOU^ALYA Mani IMSI 168 I.O. 926 = 
40C.W.N. 208 = 62 C.L.J. 490 = 8 B.C. 221(2) = 
A I.B.1935 Cal. 689. 

IVtdojv — Sur tender to female heir — Validity, 

A widow Can accelerate the .succession to her busbaiicPs 
estate by relinquishing to his reversionary heir, the whole 
or the whole less than what is necessary for her main- 
tenairce, although the heir to whom the estate is trans- 
ferred is a female and consequently takes a life-estate 
only. {D, N,M titer and N arsing Ran, JJ.) RAM 
KklSHNA PKODHAN r. KOUSALYA MaNI DASI. 168 
I.O. 926 = 40 O.W.N. 208 = 62 O.L.J, 490=8 B.C 
221 ( 2) = A.I E. 1935 Cal. 689. 

JVniow — Sun ender — Gift by jointly ivith next 
reversioner to stranger— Subsequent adoption— Effect on 
validity. 

A deed of gift by a Hindu widow of her husband's 
entire estate jointly whith her sole surviving daughter in 
favour of a third person is a perfectly valid transaction, 
and a son subsequently adopted by the widow cannot by 
a suit set aside the transaction. The transaction can be 
legarded as a surrender by the widow to the daughter 
who is the next reversioner plus a gift by the latter; and 
is valid as against the adopted son. 10 C. 1102 (F 
46 1.A. n. Foil.; 32 Bom.L.R. 1453, Diss. from! i 
(Broomfield and IVidia fj^ VESHWANTA v, AnTU. | 
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68 Bom. 621 = 36 Bom.L.B. 671 = 164 I.O. 262= 
7B.B. 299-A.I.E. 1934 Bom. 361. 

Widow— Surrender— Gift by widow and daugh- 
ter in favour of husband of another daughter . 

An alienation by a widow of her deceased husband's 
estate held by her may be validated, if it can be showm 
to be a sun ender of her whole interest in the whole 
estate in favour of the nearest reversioner or reversioners- 
at the time of the alienation, provided it is hona fide. 
Where it is made with the consent of the next reversion- 
er, it can be in favour of a sti anger. The surrender 
by the widow of the whole of her husband’s property 
with the consent of her daughter, the next reversioner 
(a full owner), in favour of the husband of her other 
deceased daughter is prefectly valid and binding on the 
son subsequently adopted by the widow. 42 M, 523 
(P.C.); 42 M. 25 and 47 IL 678, Rel. and foil. (Baker, 
J.) Antu Navaji 7j. Yeshvant Bala. I.B. 1932 
Bom. 697=1401.0. 268 = 34 Bom.L.B. 811=A.IB. 
1932 Bom. 430. 

tVidozv—Surrender of holding— Relinquishment 

in favour of landlord —Effect— Central Provinces 
Tenancy Act (1920), .S’. 89. 

The surrender of a holding to the Malguzar by a 
Hindu widow cannot be considered a bona fide efface- 
menl having the same effect as the actual or civil death 
of the widow. (Case-law dihcussed.) (Maaiatr, J.C., 
Jackson and Niyogi, A. J. Cs.) PREM NakaYAN v. 
JHADO. 27 NL.B. 186 = I.E 1931 Nag. 113 = 133- 
I.O. 386--A.I.B 1931 Nag 129(F.B.). 

■ •Widow — Surrender — Surrender of holding — 

Rt 7 >erstotier — Remedy of — Right io possession. 

There is a considerable difference betw’een the sur- 
render of a holding to the landlord and the surrender ol 
the estate to the next reversioner. In the former ca.se, 
the widow cannot be considered effaced till her natural 
death takes place and the leversioner, who successfully 
challenges surrender, is only entitled to a deciee fora 
declaration that he is entitled to possession on the death 
of the widow and not to immediate possession. 21 N.L. 
R. 62, Overr. (Maaiatr, J,C., Jackson and Ntyogt, 
A.J.Cs.) PREM NaRAYAN V. jHADO. 27 N.L.B. 
186 = 133 I.O. 385= A IB. 1931 Nag- 129(F.B.). 

[E. 30 N.L.R. 175 (181 l82)] 

— mm. Widow — Surrender — Nature and effect of — Re- 
I tention of her rights by the zvtdow — V alidity of Iran- 
f saction as sut render. 

The widow can at any time lelinquish her estate — this 
having the effect of accelerating the estate of the next 
heir. The rule originated with the idea of a retirement 
from the world, or exi&tinction of desire for property, 
which is tantamount to civil death The widow may 
withdraw her life estate and destry her own rights .so 
as to accelerate the .'Succession and vest the estate in the 
then next heir in the same way as if she wei e dead at 
the time of the surrender or relinquishment, in favour of 
the reversioner. Where, however, there w^as no com- 
plete relinquishment of the widow's estate, her connec- 
tion with the estate inherited by her from her husband* 
was fully retained, by her, leaving only the management 
of the estate in the hands of the then reversioner and in 
fact the solenamah in question contained a clause for 
resumption by the widow of the management in certain 
circumstances, the transaction cannot be said to amount 
to a surrender. (Mukerfi and Guha, JJ.') JOGES 
Chandra Khasnavis v, Prasanna Kumar 
MaJUMDAR. I.B. 1932 Cal. 694 = 139 I.O. 260 = 
66 O.L.J. 28S=A.I.B. 1932 Oal. 664. 

Widow-Surrender— ‘No reservation of any 

' interest to her nominee— Rever si oner paying sum fust 
\ adequate for widcfufs maintenance — Validity, 
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Where a widow surrendered the whole of her interest 
ift the properties including the properties which were at 
the tinie in the adverse possession of third parties, and 
did not reserve any interest which she had inherited from 
her son nor did she reserve any interest to any of her 
nominees and the reversioner paid to the widow’s daugh- 
ter’s son a sum which was just adequate for the w’idow’s 
TYiaintenance, 

Held^ that the surrender by the widow under the 
circumstances was bona fide and was not liable to be 
questioned on any ground. {Ramesam and Stone, //.) 
RAMAYVA 2^. SUBBA RaO. 157 I.O. 1100=AXE. 
1935 Mad. 664. 

•jl^idow — Surrender — Partial su» render — Vali- 
dity. 

The surrender by a widow must be of the whole estate 
in order to be valid. When the widow has surrendered 
all her lands to her daughters bur’J has not parted with 
the house and movables, the suirenderis partial and 
invalid. 46 I. A. 72, Ref. {Patbai , /.) GOVINDPRA- 
SAD Z/. Shivlinga. I.B. 1931 Bom. 177=^1291.0. 
577 = 32 Bom.L.R. 1482- A.I.R. 1931 Bom. 107. 

JVtdow — Surrender — Provision for maintenance 

of widow — Device to decide the estate. 

An arrangement by which the widow conveyed the 
whole of her property in favour of her daughters and 
the daughters purported to reconvey a substantial portion 
of the same property to the widow for her maintenance 
savours of a device to divide the estate, and cannot be 
considered to be a reasonable provision for maintenance 
of the widow. 42 M. 854 (F.B.g 47 13. 678, 46 I.C. 259, 
Dist. (^Patkar, /.) GOVINDPRASAU v. ShIVLINGA. 
LB. 1931 Bom. 177=129 I.O. 577 = 32 Bom.L.R. 
1482= A.I.R. 1931 Bom. 107 

[R. 56 13. 410 (422, 424).] 

PVidow — Surtender — Surrender in favour of 

minor — Validity. 

There is no rule which prevents a surrender being 
made in favour of a minor reversioner. (Varada- 
chariar, J.) KaMayYa v, BapaNAMMA. 160 I.O. 368 
-8 R.M. 625 = 42L.W. 790-A.I.R. 1936 Mad. 16. 

— JVtdotv — Surrender — 'Pransfer to reversioner 

f or consi deration — V alidity. 

Where a Hindu widow transfers for consideration by 
way of sale, the entire property of the husband to the 
next reversionary heir or to one of the reversionary heirs, 
the other i eversionary heir not objecting and a major 
portion of the consideration passes to the widow, the 
transaction cannot be supported as having the same 
effect as a surrender. The idea of surrender by a widow 
in favour of the next reversioner is based on relig'ous 
considerations. In order that the reversionary heir may 
acquire good title by surrender, there must be self- 
effacement of the widow; in other words, there must be 
something in the nature of civil death of widow, the 
extinction of her right in her deceased husband’s estate, 
a circumstance which w^ould happen if she were dead. 
It is in this view that the theory of surrender is support- 
ed under the Hindu Law. The surrender must be bona 
fide surrender and not a device to divide the estate 
betw’een the widow and the reversioner, (h/itter and 
Edgley, //.) SaNTI KumaR PaL v. Mukunda I 
Lal MONDAL. 62 Oal. 204=166 I.O. 209 = 7 R.O. 
691 = 39O.W.N.226 = 60 O.L.J. 404 = A.I.R. 1935 
Oal. 20. 

IVidow — Surrender — Validity of. 

Under Hindu Law as well as Customary Law a "life- 
tenant*' holding property can no doubt surrender the 
estate and accelerate the succession of the next heir, but 
she can do so only if she completely effaces herself and 
relinquishes the entire estate to him. 17 P.R. 1902 and 

O. b.— II— 54 
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8 LC. 558, Foil. {Tex Chatui, /.) CHIRAGH v. GUL 
Mahomed. 6 I.R. (Lah) 218 = 146 I.O. 396 = 
34 P.L.R. 926= A I.R. 1933 Lah. 279. 

-IVidow — Surrender — Validity — Conditions — 
Motives irrelevant. 

The motives operating on the mind of a Hindu widow 
when she surrenders her estate are not relevant in de- 
ciding the question whether the surrender is valid. The 
only two conditions for a valid surrender are: first, a sur- 
render, must be of the surrenderer’s whole interest in the 
estate in favour of the nearest reveisioner or reveisioners 
at the time of alienation and, secondly, it must be no 
device to divide the property between the lady and the 
reversioner, it being equally fatal to the transaction 
I whether the benefit is directly taken by the lady or by her 
j nominees, subject of course to the piovisothat the giving 
of a small poition to the surrendering widow for her 
maintenance is unobjectionable. But there is no wan ant 
for importing a third and further condition, namely^ 
that the motives operating on the mind of the widow' 
must be of a religious or spiritual character. iV enkata- 
subba Rao, /.) SUBBALAKSHMl AMM.\L v. NARA- 
YANA Ayyak. 58 Mad. 160-= 40 L.W. 196 = 1934 
M.W.N. 932 = 1621.0. 391 = 7 R.M. 220 (2)=A.I.R. 
1934 Mad. 635 = 67 M.L.J. 179. 

IVidow — Surrender — Validity — InsK^mficant 

part of estate left out — Ii.ffect of. 

Though a sunender should be of the entire estate held 
by the widow, a surrender to the reveisioners is none the 
less a valid surrender if the pioperty left out forms only 
an insignificant part of the estate and the terms of the 
deed of surrender substantially indicate an intention to 
convey the entire estate of the widow. A, I.R. 1928 Bom. 
26, Foil {D.N. Mitter and Narsing Rau, J J ,') RAM 
Krishna Prodhan v. Kousalya Mani Dasi. 158 
I.C. 925 « 8 R.O. 221 (2) =40 C.W.N. 208 = 62 C.L.J. 
490 = A.I.R. 1935 Cal. 689. 

— - " Widoio — Surrender — Validity of — Property tn 
possession of alienees — Chances of having sale set aside 
— Omission to include in surrender, if material . 

The sunender by a widow, to be valid, must, no 
doubt, be of the entire property; t.e., the surrender 
must be of the entire property then in the possession 
and enjoyment or control of the family. Kven if some 
property has been left out by inadvertence, it may be 
repaired by a subsequent surrender. It cannot be the 
case in respect of properties that have been alienated 
away and are in possession of strangers that a widow* 
sui rendering her rights is required to mention all possible 
causes of action about them at the risk of finding her 
act invalid. {Krishnan Pandalat and Curgenven, JJ 

Krishnavenamma z/. Hanumantha Rao. 6 I.R. 
(Mad.) 313-146 I.O. 1093 = 1933 M.W.N. 1010 = 
38 L.W. 773 = A.I.R. 1933 Mad. 860. 

Widow — Surrender — V aluiit^ — Reservation for 

maintenance of widow and her daughter tndaw — Main- 
tenance charged on particular property. 

By a deed of surrender executed in favour of her 
daughter, the widow made a provision for the main- 
tenance (for life) of herself and her daughter-in-law* by 
raising crop in particular survey numbers. 

Held, that though a surrender by a widow* of her 
estate as part of a bona fide compromise is not rendered 
objectionable merely by a stipulation that the widow* is 
to retain a small part of the estate for maintenance, 
the surrender in the present case was invalid because 
(i) the reservation of a right of maintenance was not 
only for the widow but for a third party, viz., her 
daughter-in-law; and (/V) neither the widow nor the 
daughter-in-law was entitled to a right of maintenance 
out of particular survey numbers. 42 M. 543(P.C.)v 
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47 C. 466 (P.C.) ; 48 C. 100 (P.C.) ; 5 P. 290 (P.C.) 
and 47 B. 678, Ref.; 42 M. 854 Doubt. (^Beati- 

mont, C.J, and Broomfield, J,) GaNGADHAR NaKA- 
YAN z/. PRABUDDHA VaSUOEO. 66 Bom. 410 = LR. 
1933 Bom. 47-140 10.884 = 34 Bom.L.R. 1223 = 
A.I.R. 1932 Boxil. 625. 

Will. 

IVidow — Will — Invalid bequest — Consent of 

revernoners — Legatee's name entered tn record-of- 
rights — Third party advancing loan to legatee — Estoppel 
4)t reversioners. 

Though a bequest by the widow of property inherited 
from her husband is invalid, yet where the next rever- 
sioners consented not only to the will but to the getting 
of the legatee’s name entered in the record-of-rights 
and a third person has on the faith thereof advanced a 
loan to the ostensible owner, t.e.^ the legatee, the rever- 
sioners are estopped from asserting their own title to the 
prejudice of the stranger. (Aliyogi, A.J.C.) TeJMAL 

Sawaji. 135 1.0. 407 = LR. 1932 Nag. 7 = 27 
N.L.B. 283 = AJ.R. 1931 Nag. 194. 

... • IV id 070 — Will — Right to make — Consent of 

reversioner. 

A Hindu widow is incompetent to make a testamen- 
tary disposition of the property which devolves on her 
from her husband and the consent of the next reversion- 
ers cannot make a will by her valid. 55 Cal. 918 & 6 Pat. 
788, Kolb; 5 Horn. 48 (P.C.), Kel. ; 35 All. 337 (P.C.) 
and 48 All. 313 (PC.), Dist. (AByogiy A./.C.) TejmaL 
Z'. Sawaji. 135 I.O. 407 = I.R. 1932 Nag. 7 = 27 N. 
L.R. 283 = A.IR 1931 Nag. 194. 

■ - " Widow — Miscellaneous — Savings hy^ from income 

— Rule to — Applicability to the case of life tenant 

The rule as to savings by a Hindu widow from the 
estate inherited by her from a male propositus cannot 
be safely applied to the case of the powers of a life- 
tenant. {Wazir I/auin, C.J. and Smithy J.') HARI 
Saran Das 2^. Hak Kishkn Das. 6 R. 0.648 = 150 
I.C. 425=11 O.W.N. 917= A.I.R. 1934 Oudh 337. 

Wife. 

■ ■ W i fe — Mithila I/iw — Whether becomes a co- 
parcener. Hindu Law— Joint FAMILY. A.I.R. 
1933 Pat. 306. 

Will. 

See also (1) JOINT FAMILY— COPARCENER AND 

Wilt,. 

(2) Widow-Nature of estate and 
Will. 

Will — Absolute estate — Subsequent restriction of 

at ii nation — Validity of. 

Where in a deed of gift or will an absolute estate of 
inheritance ib created in favour of a person, any subse- 
quent clause which purports to restrict that interest is 
invalid, and tlie donee or legatee takes an absolute estate 
as if the deed contained no such restrictive condition. 
The lule is the same even if the restriction is for limited 
period only. A Hindu testator declared in a will that 
his three son.s were his heirs and were absolute owners, 
in equal shares, of his movable and immovable proper- 
ties. But in a subsequent clause of the will, he tried to 
lestrict theii power of alien.ition and paitition in respect 
of immovable properties until the youngest of them had 
attained majority. 

Held, that this restriction is clearly repugnant to the 
absolute estate created in the earlier part of the will and 
is therefoie invalUl. {fTek Chand and Monroe ^ //.) 
Umrao Singh v. Baldev Singh. 14 Lah 363 = 
I.R. 1933Lah 371 = 143 1.0.616=34 P.L.R. 666 = 
A.I.R. 1933 Lah. 201. 


HINDU LAW— Will. 

—Will — Construction. See also WILL — CON- 
STRUCTION. 

'Will — Construction — Bequest contrary to Hindu 

Law — Exclusion of adopted son — Validity. 

A direction on a will excluding an adopted son from 
inheriting is void as it is contrary to the principles of 
Hindu Law. A will by a maternal grandfather exclud- 
ing a son adopted by his daughter from succession 
would be contrary to the principles of Hindu Law and is 
therefore void. The position after the dt*ath of the 
daughter will be the same as if there had been an intes- 
tacy and the property will devolve according to the 
ordinary rules of inheritance. The adopted son will 
therefore succeed. {Ni yogi and Staples, A./. Cs.) BHIM- 
RAO V. PUNJAB Rao. 168 I.O. 1042 = 8 R.N. 105 = 
18 N.L.J. 1. 

-^lYill —Construction — Bequest contrary to Hindu 

law — Property to devoli'e on one person and his line, on 
failure of that line., to another and his line and so on — 
Series of absolute estates — Invalidity of. 

The testator provided that after ihe life of his wife, 
the property should go to his daughter and grand daugh- 
ter and those in her line ; if that line failed, to his 
grandson and his line ; if that again failed, to his son’s 
son’s daughter and her line ; and then his nephew and 
his line and then his niece and her line. In a suit by the 
nephew’, 

HehL (IJ that even if it were construed as conferring 
an absolute estate in favour of the several legatees sub- 
ject to defeasance on the happening of a subsequent 
event, the event should happen if at all immediately on 
the close of a life in being and the gift over must be in 
favour of some person in existence at the date of the 
gift or at the death of the testator, as the case may be, 
otherwise the gift over is void and the first donee takes 
an absolute estate Fuither the defeasance being an 
indefinite failuie of a male issue in the line, the defeas- 
ance clause W’as void as it was not a valid executory 
gift. 9 M.I.A. 123 and 58 I.A. 270, Ref. ; (2) that the 
intention of the testator was, however, that there should 
be successive absolute estates and estates in tail male in 
respect of each of the legatees mentioned in the will. 
That was an attempt to create a state of inheritance not 
recognised by Hindu I^aw ; (3) that under the will, the 
grandson took an absolute estate and the subsequent 
provisions were invalid. {Patkar and Nun ai^ati., J/.) 
Ambm.al Hargovind V Ambalal Shivlal. 34 
Bom L.R 1606 = 1 R. 1933 Bom. 66 = 141 1 C. 327 = 
A.I.R. 1933 Bom. 34. 

Will — Construction — Bequest to daughters. 

There is no presumption in regard to a daughter that 
in every case she takes less than w’hat would be taken 
by a male. When there are words conveying an ab**©- 
lute estate, they could not be cut down by any supposed 
presumption, such presumption only arising when the 
document is uncertain or ambiguous. The testator gave 
life-estates to his two widows. If (as it happened) they 
did not exercise the power of adoption, the testator pro 
vided “that all the properties shall vest in my two 
daughters.” 

Held, that the w’il I conferred an ab'solute estate on the 
daughters. {Guha and M.C. Chose, /J.) PROUABATI 
Debya z/. Soroiini Devi. 36 O.W.N. 1015=1421. 
C. 96 = I.R 1933 Cal. 229 = A.I.R. 1933 Cal. 72. 

-Will — Bequest to daughter and after her life to 

her 5on% — Estate taken by daugther. 

A will by a Hindu, bequeathing properties to his 
daughter, and directing that after her lifetime her sons 
were to be entitled to the properties confers on the 
daughter only a life-estate and not an absolute estate. 
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{Mahadevayya^ 6\/. and Shankar anar ay ana Raj^ /.) 
GUNDAPPA z;. Narasamma. 12Mys.L.J. 378-39 
Mys.H O.R. 871. 

Will — Construction — Bequest to daughter's sons 

as members of joint family — Estate taken. 

The principle of I L.K. 25 Mad. 678 (P.C.) applies j 
only to a ca^e of succession and not to a devise by a 
maternal grandfather. A devise by a maternal grand- 
father in favour of several sons of one daughter living ■ 
as members of joint family therefore passes the property , 
to them as tenants- in -common and such property 
becomes their self-acquired property. The presumption , 
of ancestral property does not arise w’here the devise is | 
by a person other than the father of the donees. (Case- 
law discussed.) (^Ramesam and Curgenven, y/.) 

Thambireddi Seshureddi V. Mallareddi. 158 I. 

0. 878 = 8 R.M. 870 = 1936 M.W.N. 1111 = 42 L.W. 
422= A.I R. 1935 Mad. 852. 

— Construction — Bequest to daughter's sons 

— “Paida” — If includes adopted son. 

A Hindu testator directed in his will that if his 
daughter had sons, they would inherit all the property, 
but that if she had no sons, the surviving near relations 
in his family should succeed after the death of his 
daughter. ^ 

Held^ that the word (^faida) would refer only to 
a natural son and not to an adopted son and that the 
testator must be deemed to have intended only that his ' 
property should pass to his daughter's natural sons and 
not to an adopted son, although the testator cannot be 
held to have prohibited an adoption as he would have 
no power to do so. (^Niyogi and Staples, A. /. Cs.) 
BHIMRAO 2/. PUNJAB Kao, 158 1.0.1012 = 8 R.N. 
105=18 N.L.J. 1. 

Will ^Construct ion — Bequest to daughter — Z//>- 
estate — Grant for mainte nance. 

Where in a will making a gift of ceitain properties to 
the daughter of the testator, the purpose of the grant is 
stated to be the maintenance of the grantee, that is a ; 
pnma facie indication that the grant was intended to 
be only for her life. This conclusion is stiengthened in , 
a case, where no words of inheritance are used, no dis- | 
positive power is given and on the other hand, provision 1 
is expressly made, to whom the property would go on 
her death. (^Mukeiji and Guha^ JJ.) DaSaNTA 
Kumar Basu v. Lala Kam Sankar Kay. 59 Oal. 
859 -=I.R. 1932 Cal. 540 = 138 10.882 = 65 C.LJ. 
205=A.I.R. 1932 Cal. 600. 

— Construction — Bequest to members of joint 
family — Family itself not made unit or donee — Gift is 
not to family but to members individually. 

Wheie a gift is to the individual members of a family 
and equal shares are given to them and not to the family 
itself as a unit and as donee, it is not a gift to family 
but to the devisees individually. 23 Cal. 670, Rel. on ; 
62 I.C. 814, Dist. {Ramesam and Curgtuven, //) 
Thambireddi Seshureddi v. Mallareddi. 158 

1. C. 878-8 R.M. 370 = 1936 M.W.N. 1111 = 42 L.W. 
422=A.I.R. 1936 Mad. 862. 

Will — Construction — Bequest to ''my sister umi 

her male heirs and their descendants" — Nature of estate 
taken . 

Except in a case, where the donees in the abbence of i 
any testamentary disposition would have taken the pro- I 
perty as ancestral property, they would take as tenants- | 
in-common, unless a contrary intention is shown by the 
testator. If the property was in terms given to a joint | 
Hindu family, the family will take it with all the inci- 
dents of ancestral or joint family property ; but if the 
gift is not to a joyit family but to members of it indivi- 


HINDU LAW— Will. 

I dually, they would take it in severalty. Even in a case 
where a life estate is interposed, the property will be 
j taken by the eventual donees as tenants- in-common and 
not as joint tenants. 49 Mad. 98 and 27 Mad. 300 (F. 
B.), Foil. {Cnrgenven and Cornish. JJ.) Krishna- 
swami Sastrigal V. avayambal Ammal. IR. 
1933 Mad. 254 = 142 I.C. 721 = A.I.R. 1933 Mad. 
204. 

Illill — Construction — Bequest to two sisters — 

Prohibition against partition — Provision for benefit of 
theip sons after death of both — Foi feiture of one's in- 
terest on alienation — Nature of estate conferred — Right 
of sons. 

Where property is bequeathed to a female, a power to 
alienate is an essential incident of absolute interest in 
property. If no such power is conferred upon the donees, 
but there is a prohibition against p.utition and a provi- 
sion for the benefit of their sons, the whole scheme of 
the will is that the property should remain in tact after 
the death ot the donees for the benefit of their sons as 
the heirs of the testator. If one of the donees forfeited 
her interest, the other would get the whole. The sons 
should not come in, until both sisters arc dead or exclud- 
ed from the property. {Addison. J.) Mt. BASANT KauR 
,v. Mt. Gulab Devi. 148 I.C. 443 = 6 R.L. 568 = 

I A.I.R. 1933 Lah. 583. 

I ff^ill — Construction — Bt quest to widow — Absol ute 

I or limited estate. 

, There is no presumption that a Hindu testator intend- 
ed to confer only a limited estate on his widow*. Where 
a testator devised to his widows half Ins properties which 
“they shall be entitled to and take the same.” 

Held, that the widows got an absolute estate under 
' the will. I’rinciples applicable in construction of Hindu 
; wil’s stated. {Ramesam and Cornish^ JJ.) KRISHNA- 
swAMi Ayyar V. ramachandka Kao. 40 L.W. 

I 302 = 153 I C. 1005 = 7 R.M. 387 = A.I.R, 1934 Mad. 
I 646 = 67 M.L.J. 821. 

— - ■■ — Construction — Bequest to widows and then 

to daughter — Gift over to daughter's sons — Proinston 
that if daughter had no sons, the surviving near relation 
in his family should be heirs — V alidtty 

A Hindu executed a w'ill in 1890 shortly before his 
death, and directed that after the ileath of his two wives, 

1 his daughter should inherit all his property as well as 
\ any that his waves might acquire. If the daughter hail 
I sons, they w’ould become owners of the whole property, 
j but if she had no .sons, the surviving near relations in 
his family w'ould be the heirs after the death of his 
I daughter. His daughter became a widow in 1908 and 
j had no issue. One of his widows died in 1897 and the 
j other in 1918. In 1923 his daughter adopted a son. 

I //eld. (1) that the gift in favour of the daughter's 
I sons was invalid as it was a bequest to unborn per- 
I sons ; (2) that the bequest to the surviving relations in 
the testator’s family was void as being vague and in- 
definite ; and (3) that even if the testator intended to 
exclude an adopted son, such a direction would be void 
j as being contrary to the principles of Hindu Law, and 
that the adopted son therefore succeeded to the estate 
to the exclusion of the reversioners, as if there had been 
an intestacy. {Niyo;>t and .Staples, A.J.Cs.) BHIM- 
RAO V. Punjab Rao. 158 I.C. 1042 = 8 R N. 106 = 
18 N.L.J. 1. 

— IViIl — Construction — Bequest to widows as 
'maliks' — Provision for subsequent devolution of estate — 
Absolute estate. 

If an estate is given in terms which confer an 
absolute estate on the donee and then fiiit her interests 
are given merely after, or on the termination of, that 
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Honee^s interest, his absolute interest is not cut down and 
the father interests fail. Where from the fact that 
the testator constituted the legatees (who were Hindu 
widows) “maliks*’ of his property after him with full 
powers of alienation, his intention was clearly to confer 
an absolute estate on them, a subsequent clause provid- 
ing for a gift over is inoperative and ineffective to cut 
down tlie absolute estate. {Tek Chand and Afo/iruet 
//.) I’ARTAP Chani) V. Mr. Makhni. 14 Lah. 
486 -=I.R. 1933 Lah 621 = 144 I.O. 651 = 34 P.L R. 
73 - A I.B. 1933 Lah . 365. 

[Disc. 16 IM..T. 245 (251).] 

’—Will — ConUruction — Bequest to 7oife. 

A Hindu testator directed that certain property should 
be enjoyed by hir mother during her lifetime anil that 
after her death bis son and W’ife should enjoy it. It 
father provided that 12 annas out of it should be given 
to his son and 4 annas to his wife. 

Held^ that the beijuest to the wife w’as in the same 
words as that to the son and that the former took an 
absolute estate in the property bequeathed. {Patktir, 
J.) NagaS! V. Ananpji 35 Bom.LR. 962 = 147 
I.C. 770 - 6 R.B. 219 A.I.R. 1933 Bom. 445. 

IVill — Couityuciioii — Bequest to ivife—Ahsolute 
<7 limited ediite — “/Vrtvv to make sale or i^ift for 
valid reasousP 

Where the testator provided in paragraph 1 of his will 
that Ills wife “shall become the owner and possessor in 
absolute right having equal and same powers as myself 
with full pow’ers to make sale or gift for valid reasons”* 
Para, 4 provided for subsequent devolution of the pro- 
perties in the event of the widow failing to make an , 
adoption. 

Ileldy that the intention of the testator was not to 
create an absolute interest in favour of the widow with 
uniestnVted powers of transfer but to enable her to i 
enjoy the projierties for her life with powers to alienate : 
the same or portion thereof, if there be any legal neces* 
^ily for Such alienation. {^Nasnn Ah, /,') ANNADA 
SuNDARi Gupta v. Ratan Ram Okb. 149 I C. 824= 

6 R.C 636 58 C L.J. 499^- A.I.R. 1984 Cal. 370. 

Will — CoiiUniclion — BequeU to uate — Full ; 
oieuers/iip m movaldes accord i a to law —Fstate taken — j 
Bequest by implicaiiou. ! 

A testitor by his will provided: “im my demise my | 
wile shall become full (absolute) owner of my entire i 
movable jiropeities according to law, consequently there I 
IS no nece‘«sity for any will in respect of the same also, i 
*liie copyright to my books i.s reckoned among movable ! 
piopertie.s’*. 1 

Held, (1) that there was no gift by implication of the 
copyright in the books by reason of the recital with 
regard to the position of the wife in law, that the copy- 
right did not pass under the will to the w'idow, and j 
therefore she had in the copyright no more than a Hindu j 
W'idow .s interest, as on intestacy, the testator having | 
categoiically and unequivocally stated that lie did not 1 
intend to touch the inovable.s by his will; (2) that the j 
( ourt could not take upon itself the task of deciding j 
W'hat the testator’s real intention was. (^Costello and ! 
l^rt Williams, //.) SaTISH CHANDRA MUKHERJEE 
z. Nii.adri Nath Mukhkrjek. 39CW,N. 237 = 
160 I.C 124 = 8 R.O. 403=A,I.R. 1936 Cal. 788. 

—Will-Const rue Him-- Bequest to wife— Grant of 
absolute^ n^^ht — Gift over to named person — Validity. 

A Hindu testator provided in his w'ill : “After my 
death, my wife Z’ , enjoying with all poweis of alienation 
by gift, exchange or sale the movable and immovable 
properties belonging to me.... shall herself discharge 
the debts payable by me.. ..I have hereby given full 
authority to the said P for effecting sales, etc., after 
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: my death.. ..If after the alienations that may be made 
i by my wife.. . .there may be any property movable or 
immovable left at the lime of her death the same shall 
i be taken after her death by NP 

Held, P took an abbolute estate under the will, but 
. if she did not dispose of the property during her lifetime 
. or by will, the property would pass to N, and that the 
bequest to him was not therefore void for repugnancy 
or uncertainty. f^Stone and Pakenham Walsh, JJ.) 

I Thavalai Achi V. Kannammal. 156 I.C. 846 = 
8R.M. 67 = 1935 M.W.N. 662 = 41 L.W. 604 = A.I.R. 

1935 Mad. 704 = 68 M.L.J. 707. 

Will — Construction — Bequest to %utfe— Legatee 
to take in case no son born of her — Power to loilt or 
gift in favour of descendants of specified peison — 
Power to adopt son from among such descendants — 

: Prohibition against wilt or gift to any other person — 
i Const ruction — listate taken — Power to mortgage, sell or 
, lease — If conferred — Absolute estate, tf conferred. 

. A Hindu taluqdar of Oudh who had made an irrevo- 
, cable declaration under S. 10 of the Oudh Settled Estate 
; Act (1900), executed a will bequeathing all his property 
to the son who might be born from his wife A/ but if no 
son were boin to her, the property was to go to M as 
: owner or mahk. He authorised M to make a will in 
favour of any descendant of PS. He also gave her 
pow'er to adopt a son from among the descendants of RS 

■ or to make a gift of the p»'operty to such a person, but 
he directed that M had no power to make a gift or will 

: in favour of any other person. The testator died without 
any son being born to him from M. 

Held, (1) that A/ took an absolute estate in the pro- 
perties and not merely a life-estate as Hindu widow; 
(2) that though the testator purported to cut down M's 
absolute power of bequest or gift, there was no attempt 
* to cut down her power of making other transfers, such 
j as sales, mortgages, or leases, and according to the prin- 
ciple of "expressio umns est exclusio altermsp M's power 
to make such transfers was not restricted; (3) that the 
; existence of these powers of bequest and gift, though 

■ restiicted, was inconsistent with the notion of a life- 

; estate; (4) that the power of adoption conferred on M 
I was not inconsistent with the notion an absolute estate. 
{King,C.J, and Zia’ul- Hasan, J.) RaMANUJ BHAN 
Bakhsh Singh v. Manraj Kuer. 10 Luck. 606 = 
15310. 878 = 7 R 0.409 = 1936 O.W.N. 68=A.I.B. 

1936 Oudh 198. 

Will — Construction — Bequest to wife — Limited 

power of disposition— Devolution after her life indi- 
cated— Widow’s estate taken. See HINDU Law- 
Widow— NATURE OF ESTATE. 69 Oal. 869 = A.I.B. 
1932 Cal. 600. 

— -■■•If’ ill — Construction — Clear language. 

One cardinal principle in the construction of wills is 
that clear and unambiguous dispositive w'ords are not to 
be conti oiled or qualified by any general expression of 
intention. 24 Cal. 304, Ref. {^Mukerji and Guha, / Jf) 
basanta Kumar Basu v. Lala Ram Sankar Ray. 
59Cal. 859-= I.R. 1932 Cal. 540=138 I.C. 882=66- 
O.L.J. 206 = A.I.R. 1932 Cal. 600. 

~^Wtll — Construction — Bequest to woman — Estate 
taken — "Malik'^ — Presumption of absolute estate — 
Express power of alienation — Necessity, 

The word *‘malik‘* in a will executed by a Hindu 
imports full proprietary rights, unless there is something 
in the context to qualify it. The mere fact that the 
donee or legatee happens to be a Hindu woman does 
not displace the presumption of absolute ownership^ 
implied by the uss of the word “malik”. It is not neces- 
sary that the power of alienation sj^ould be expressly 



€57 


CIVIL, CRIMINAL AND REVENUE, 


858 


HINDU LAW~W111. 

conferred on the legatee. (^Ktng^ C,/, attd Zia-ul- 
Hasan, /.) RaMANUJ BhAN BaKHSH SINGH v, 
MaNRaJ Kuer. 10 Luck. 606 = 163 I.O. 878 = 7 
R.O. 409=1935 O.W.N. 68 = A.I.B. 1936 Oudh 198. 

Will — Const ruction — Gift over '"tn the event of 

any sons dying without leaving male issue him survtv- 
Death issueless, at any time and not merely in 
testator^s lifetime — Succession Act, Ss. J3l and 124. 

The testator, a Hindu governed by the Dayabhaga 
Law, executed a will, bequeathing the whole of his resi- 
duary estate to his sons in the manner following; — “I 
devise and bequeath the whole of my estate — in trust for 
such of my sons as shall be living at my death — and 
also for the son or sons of such of my sons as shall then 
be dead (such son or son takine the share their or his 
father would have taken hereunder, had they or he been 
then alive) — equally as tenants in-common and the said 
sons or sons of my sons taking equally per stirpts as 
tenants-in-common, but nevertheless in the event of any 
sons or sons* son, dying without leaving lineal male 
issue, him surviving, the other of my son or sons or son*s 
sons living at the time shall be equally entitled to his or 
their share of the property as he or they would inherit 
undet the Hindu Law”. The testator died in 1904, 
leaving his widow and two sons S and A him surviving. 
The elder son ^ died in 1930 intestate without any 
male issue, but leaving him surviving his widow (the 
plaintiff ) as his sole heiress under the Dayabhaga Law' 
and an infant daughter. The plaintiff thereupon 
brought the present suit against the surviving son A$ 
claiming that on a true construction of the will, her 
husband .S’ had become absolutely entitled to his equal 
half share of the residuary estate, and that on his death 
intestate, his half share devolved upon herself as sole 
heiress. 

//^/</ (negativing the plaintiff’s contention) that, on 
a true construction of the will as a whole, S. 131 and 
not S. 124 of the Indian Succession Act, 1925, was 
applicable and that the half-share ot S, on his death 
without male issue, passed under the gift over to the 
younger son A (the defendant). The words “dying 
without leaving lineal male issue him surviving” are 
prima facie to be construed in their literal significance 
as referring to death at any time, and not merely in the 
lifetime of the testator. The question is one entirely 
of intention and though this rule of interpretation will 
yield to any sufficient intention to a contrary effect to 
be found in the language of the will taken as a whole, 
there was in the will in dispute no indication of a con- 
trary intention sufficient to displace the prima facie 
meaning of the w'ords used in that clause. (^Lord Bla- 
nesburghf) INDIRA KaNI v. AKHOY KUMAR. 59 I.A. I 
419 = 60 Cal. 564=37L.W. 1 = 1933 AL J. 382 = 14 i 
Pat.L.T. 101-35 Bom.LR. 211-I.R. 1932 P.C. 
327 = 140 I.C. 433 = 66 C.L J. 423 = 9 O.W.N. 1113 = 
1932M.W.N. 1301 = 37 O.W.N. 163 = A.I.R. 1932 
P.O. 269-64 M.L J. 48 (P.0,). 

— Will — Construction — Gift over — Validity, 

Within certain limits it is competent to a Ilindu to 
provide for the disfeasance of a prior ab.solute estate 
contingently upon the happening of a future event. 
Where the relevant clauses of the will were the follow- 
ing : “The children which may be born to me shall 
after my lifetime enjoy w’ith all rights, the properties in 
Schedules A and B, mentioned below after my lifetime. 
Till such children attain rnajority, the aforesaid K (plain- 
tiff) himself is to act as executor, and when the minors 
attain majority, he is to deliver the aforesaid properties. 
If the aforesaid minors should happen to die or if no 

children should be born, the aforesaid K 

shall take them rights and enjoy the same.” 


HINDU LAW- Will. 

Held^ that gift over clause could not be read in any 
sense other than as referring to the death of the children 
during their minority and that the gift over was valid. 
(y aradachariar, Jf) KaNNIAH NAIDlT z/. .MaNICKAM 
PiLLAl. 154 I.C. 433=7 R.M. 430 = 41 L.W. 100 = 
1936 M.W.N. 618=A.I.R. 1936 Mad. 86 = 68 M.L.J. 
144. 

’IVill — Construction — Rules of — Reference to 

other 7oills — Propriety of. 

It is always dangerous to construe a will by the con- 
struction of more or less similar words in a different 
will, which was adopted by a (3ourt in another case. The 
question in each case is what was the pai amount inten- 
tion of the testator as expressed in the will taken as a 
whole yNasim Alt, J.) ANNADA SUNDARI f'.UPTA 
V. Katan Ram Deb. 149 I.C. 824 = 6 R.C. 636 = 68 
O.L.J. 499 = A.I.R. 1934 Cal. 370. 

"Will — Construction — 'I'nist for charities or only 
a charge on estate. See Hindu Law— Kei.KUOUS 
ENDOWMENT— dedication. A.I.R. 1933 Mad. 204. 
—Will — Construction — Will tn English language 
— Rigid construction of the language to be avoided. 

Wills of people speaking a different tongue, tiained in 
different habits of thought, and brought up under 
different conditions of life, though executed in the 
English language and charactei, must not be interpret- 
ed by the application to them of a too rigid construction 
of the English language. This rule must be particularly 
borne in mind if it appears that a rigid construction 
would lead to consequences operating to confer benefits 
outside the scope of or directly opposed to the scheme 
of distribution intended by the testator. {Lord Planes- 

burgh) Indira Rani 2/. AKHOY Kumar. 69 I.A. 
419 = 60 Cal. 554 = 37 L.W. 1 = 14 P.L.T. 101= 1933 
A.LJ. 382=35 RomLR 211 = I.R. 1932 P.C. 327 
= 9 O.W.N. 1118 = 66 C.L.J. 423 = 1932 M.W.N 
1301 = 37 C.W.N. 153 = 140 1.0 433 = A I.R. 1932 P. 
O. 269 = 64 M.L.J. 48 (P.C.). 

Will— Contingent interest, vested interest and 

spes succession is — Meaning of. 

An estate or interest is vested, as distinguished from 
contingent, either when enjoyment of it is presently con- 
ferred or when its enjoyment is postponed, the time of 
enjoyment will certainly come to pass; in other words 
an estate or interest is vested when there is an immedi- 
ate right of present enjoyment or a present right of 
futuie enjoyment. An estate or interest is contingent, if 
the right of enjoyment is made to depend upon some 
event or a condilionf which may or may not happen or 
be performed, or if in the case of a gift to take effect in 
the future, it cannot be ascertained in the meantime, 
whether there will beany one to take the gift; in other 
words, an estate or interest is contingent, when the right 
of enjoyment is to accrue, on an event which is dubious 
or uncertain. And as regards certainty, the law' does 
not regard as uncertain the event of a person attaining 
a given age or of the death of somebody beyond which 
his enjoyment is postponed; because if he lives long 
enough, the event is sure to happen. A spes successtonts 
is merely an expectation or hope of succeeding to pro- 
perty, a chance or possibility which may be defeated by 
an act of somebody else. {Muketjt and Guha, J/.) 
Basanta Kumar Basu v. Lala Kam Sankar Ray. 
59 Cal. 869 = I.R. 1932 Cal. 640 = 138 1.0.882 = 66 
C.L.J. 205 = A.I.R. 1932 Cal. 600. 

^’Wilt — Or at will — Proof of — Nature of evi- 
dence necessary. 

Only the clearest and most cogent proof should be 
accepted of a nuncupative will. He, who rests his title 
on it, is bound to piove with the utmost precision the 
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words on which he relies, with every circumstance of 
time and place The propriety of the contents of the 
alleged oial will does not make it any the less necessary 
for the Court to be on its guard and to scrutinise closely 
the evidence of execution. 62 M.L.J. 23(l^.C.), Ref. 
{Curgenvtn and Snndaram Chelty, //.) UaMANUJA I 
CHAKYULU Nakasamma. 1933 M.W.N. 1118. I 

dVill endowment — Life estate and. 

estate of inhentance — PVords of description and 7vords ^ 
of in/ie* itance, 

A Hindu by his will appointed his sons K C and 
R C as shebaits of a Thacoor and directed that upon 
the death, retirement or refusal to act of any of them 
or any of the future shebaits^ “the then next eldest male 
lineal descendants of K C or A* C shall act as sJtehaif* 
in place of the deceasad or retiring or refu^ing shebatt ^ 
“it being my intention that the eldest for the time 
being in the male line of my sons A' C and R C , 
shall always remain as joint shebaits*' ^ etc. K C and R C . 
died leaving L and N as their eldest sons besides others. 

Held, that the testator did not intend to give either 
AT 6’ or A* C, an estate of inheiitance or an absolute 
estate, but at most only a life estate ; that the words | 
“eldest male lineal descendant,” could be construed, so ; 
far as they affected L and A', only as w’ords of descrip 
tion and not as words of inheritance, and that L and N \ 
took independent life estate, as persons w’ho happened ^ 
to answer the description of eldest male lineal descend- 
ants of R C and A’ C, {Costello and Lort Wtlltams, 

y/.) Lal liEiiARY Dhur z/. The Administrator- i 
Generai, of Hkn<JAI» 166 I 0. 1071-7 R.C. 670- | 
39 C. W N. 46 -= A.I R. 1935 Cal 284. I 

Will— Religious endowment— Provision to office i 

of shebait — Provision for succession of eldest in male ' 
line— Invalid. See HINDU LAW— RELIGIOUS ENDOW- ' 
MENT. A,I.R. 1936 Cal. 284. 

Will — Religious endowment — Succession to office • 

of shebait. Sh HINDU Law— RELIGIOUS ENDOW i 
MENT. 39 O.W.N. 1264 ‘-61 Cal, 393 =^A.I.R. 1935 , 
Cal. 284. 

Will — Sonle\^ Hindu — Rower to bequeath ances- 
tral propirty— Cnstoniafy iato of Kumaiin. ' 

Under the Mitakshara Law, a Hindu, who has no | 
issue, is competent to make a will in respect of ancc'stral ' 
propel ty. In this respect, the customary law of Kuniaun 
is in agreement with the Hindu Law. {Thom and 
Rachhpiil Stnzh, //.) ALMU SaH v. KUNDAN SaH. 
147 I C. 826 = 6 R. A. 672 = 1933 A.L.J. 1366 = A.I. . 
R. 1933 All 916. 

Will — Validity — Separate though ancestral pto- 1 

perty —No issue but adoption anthoeised , 

Where the deceased had no male descendant at the 
date of the will and the propeities were not coparcenary ' 
properties but separate though ancestial, he cannot be ! 
said to be incompetent to make a will in respect of them, ! 
simply for the reason that he was governed by the Mitak- ■ 
shaia law. Nor can it be said that because an adoption , 
by the widow” after the testator’s death w”as in contem- ! 
plation and w’as authoiised by the testator, the validity i 
of the disposition by the will is in any way affected; for ' 
the will speaks at the date of the testator’s death and 
the property is carried away, befoie the adoption takes 
place. {Mukerji and Guha, //.) HaSANTA Kumar 
HASU ZC Lala RAM Sankar Ray 69 Cal. 869 = 
I.R. 1932 Cal. 640=138I.C. 882 = 65 C.L J. 205 = A. 
I.R. 1932 Cal 600. 

— iVtll — Validity — Cfncei tainty of object — Bequest 

for dharmath, Dharamsala and Sansknt education. 

Where a testator bequeathed property for dharmath, 
a dharamsala and Sanskrit education, i 


j HINDU LAW— 'Women's property. 

I Held, that the bequest for dharmath was void for 
uncertainty and as the remaining bequests were joined 
with the bequest for dhatmath and as the trustees could 
apply the funds to any one of the objects, the entire 
bequest was rendered invalid on account of their co- 
relation w'ith the bequest foi dharmath even though 
the other two bequests individually aie valid bequests. 
Though the conjunctive word ‘and’ is used, the three 
objects of the trust must be read disjunctively as it is 
left to the discretion of the trustees, to apply the trust 
funds as they may think proper, and it is left to the 
trustees to apply them to all the three objects or to one 
or tw”o of them and in such proportion as they may 
desiie. {Jai Lal and Abdnl Rashid, J J f) HRIJ LaL 
59. Narmn Das, 35 P.L.B. 11 = 6 R. Lah. 303 = 
146 I.C. 1013 = 14 Lah. 827=A.I.R. 1933 Lah. 833. 
— — Validity — Vague and indefinite bequest — 
Bequest to relations generally, 

A genet al bequest in favour of relations of the testa- 
tor who may be alive at a future time is void under the 
Hindu Law as being vague and indefinite. {Ntyogi and 
Staples, A.J,Cs,) HHIMRAO v. PUNJAB RaO. 168 
1.0. 1042 = 8 R N. 106 = 18 N.L. J. 1. 

Will —Vested interest — Meaning of. See WILL 

—Contingent interest, vested interest, and 
SPES SUCCESSIONIS, supra, 69 Cal. 859 = A.I.R. 1932 
Cal. 600. 

PVill — Vested interest or spes succession is — Pro 

perties to be taken by adopted son after widow — Interest 
of adopted son — Relinquishment — Validity of, 

A will provided as follows : “After my death, my 
widow being in possession as owner of all properties 
shall administer and enjoy the same and having re paid 
all my debts (for which she can sell a portion of the pro- 
perties), she will be competent to adopt. On the death 
of my widow, my adopted son, — if adopted — will get all 
the properties. During the lifetime of my widow”, the 
adopted son will get an allowance of Rs. 20 a month 
from my widow.” 

Held, that though the estate remained vested in the 
widow till her tlealh and the adoption of a son aid not 
divest her of the estate, the interest of the adopted son 
was nevertheless a vested interest in the remainder 
capable of being transferied under the law” — and not a 
mere spes sticcessionis. So, if the adopted son had, for 
valuable consideration, agreed to forego his light to 
some of those properties and convey an absolute title 
therein to the widow” of the testator, the deed would be 
operative both as a relinquishment and as creating an 
estoppel. {Afuker/i and Guha, //.) BaSANTA Kumar 
Basu V, Lala Ram Sankar Kay. 69 Cal. 869 = 
I.R 1932 Cal. 540 = 138 I.C. 882 = 66 C.L. J. 205 = 
A I.B. 1932 Cal. 600. 

Women’s property. 

See also HINDU J.AW. 

(1) Family arrangement. 

(2) GiF'r. 

(3) Partition. 

(4) S'lRlDHANAM. 

(5) Widow— Nature of estate. 

(6) Will. 

'■■■ ■ ’ •Women's property — Life estate — Property allot 
ted to mother 'tn laiu for maintenance. 

Where in a dispute between a Hindu widow’ and her 
mother in-law, an aw’ard was made which recited that 
the propel ty left by the deceased should be taken by 
hia widow except for a moiety, which should be allotted 
to the mother in-law in lieu of her maintenance, and the 
latter having died, the reversioners sued for recovering 
possession of the same. 
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Held^ the widow was willing to forego part of the 
estate for the period of the lifetime of her mother in- 
law, it was only a maintenance grant for life and that 
the mother in- law' obtained only a limited estate in the 
property allotted to her and the reversionei'b huit was 
not maintainable. {Szthtaiuardy atni Costello^ / J») 
Gauri Shankar Poddar v. Gurupada IIat.dar. 
LR. 1931 Cal. 677-1321,0.625-36 C.W.N. 66 = 
A.I.R 1931 Cal. 611. 

IVomens property — Mother — Right in pruperty 

inherited. 

The rights of a woman succeeding to pioperty as a 
.nolher are exactly the same under the Iliudii Law as 
those of one succeeding as a Himlu w'idow'. {Raza and 
All sop, //.) pRij Mohan Singh v. Mi\ Kachhpai. 
Kuar. 147 I.C. 210 = 6 R.O. 263-10 O.W.N. 934 = 
A I.R. 1933 Oudb 426. 

HINDU LAW or INHERITANCE (AMEND- 
MENT) ACT (II or 1929)—// rctro^pectne. 

The Hindu Law of Inheritance (Amendment) Act 
(II of 1929) is not retiospective and cannot therefore, 
be applied to determine the succession which opened 
out in 1921. {Bennef, /.) KanHAIYA T.AL v, Mt. 
Champa Devi. 153 1 C. 646 = 7 R A. 636 = 4 A.W, 
R. 1458 = A.I.R. 1935 All. 203. 

Object — Position of sister. 

The Inheiitance (Amending) Act was designed not 
only to give a sister a higher position in the order of 
succession than she previously held in provinces where 
she was already an heir but also to constitute her an 
heir even in provinces, where she was not previously an 
heir according to the prevailing view of Hindu Law. 
{^Raza and Smith, JJf) MaHABIR SiNG.H v, Mt. 
Radha. 160 I C. 633 = 7 R.O. 27= 10 O.W.N. 424= 
A IR. 1933 Oudh 231. 

Operation — Not retrospective — Scope of its 

application. 

The Act is not retrospective. It is intended to apply 
only to cases of Hindu intestate males who died after the 
passing of the Act. It does not apply to a case of a 
Hindu who died before the Act, even though because of 
the intervention of a life-estate, the succession opened 
after the passing of the Act. J3 Lah. l78 and 1930 A. 
L.J 384, Dis*-'.; A I.R. 1933 Lah. 777, Appr. {Snndaram 
Chetty and Pakenham IWilsh, J/.) Kri.SHNA CHhT 
TIAR 7/. Manickkammal. 1933 M.W.N. 1404 = 67 
Mad. 718 = 147 I.C. 1139 = 39 L.W. 73 = 6 R.M. 417 
= AI.R. 1934 Mad. 138 = 66 M.L.J. 70. 

— — ' ■ 'Scope. 

Act II of 1929 is not retrospective and a sister is not 
an heir where the Hindu male through w'hom she claims 
died befoie the passing of the Act. (Palip Sini^h, /.) 
Mt. Janki V. MT. Sattan. 6 I R (Lah ) 243 ri) = 
146 I C. 611 (1) = 34 P.L.R. 964 = A.I.R. 1933 Lah, 
777(1). 

'JViduiu tn possession— Date for determining 

SHCce’ision. 

Where a widow is in possession of her husband’s 
estate as a limited owner, the question whether certain 
persons are heirs under Act II of 1929 depends on the 
date of the death of the widow’ and not on the date of 
the death of the last male-holder. In such cases the 
question is not whether Act II of 1929 is let respective. 
(Cases referred.) {Conrtney-Terrell C .J') 

Barai V, Mt. Akl! Baraini. 160 I.C. 1039 = 7 R.P. 
68 = 16 Pat.L T. 707 = A.I.R. 1934 Pat. 324. 

S. 2 — ''StsteP\ 

The word “sister” in S. 2 does not include a half 
sister either uterine or consanguine. {Sulaiman, C.J., 
Mukerji and King, //.) RaM ADHAR v, MT. 
SudeSRA. 6 IR (All.) 117=145 1 0. 629 (1)= 
1938A.L.J. 680=A.I.R. 1933 All. 491 (F.B.). 


HINDU TRANSPEES & BEQUESTS ACT (1921). 

^ S. 2 — '‘'Sister'* — If includes half sister. 

The word “sister” as used in S. 2 must be interpreted 
.according to the plain meaning of the word in the 
English language, which ordinarily means a sister of the 
full blood. {Sn:a^t,i7’a, /.) KaBOOTRA v. Ram. 
Padara'IH. 11 Luck. 148 = 165 I C. 94 = 7 R.O 
553=1935 O.W.N. 546 = A.I.R. 1935 Oudh 332. 

S. 2— Sister in Bombay-^Right if modified bv 

Act. 

1 he object of the Inheritance Amendment Act was 
to legali.‘=e the position of reitain heirs iivdudmg the 
sister and it was not intended to change for the w’or.se 
the position which the sister holds in the Bombay 
Presidency. 

that the sister was the preferential heir to the 
biother’s widow. {Baker and Ran^nckar, //.) 
SHIDRAMAPPA NiLAPPA UjAI.AMRKe/. NKELAVABAI 

Chanbassappa. 57 Bom. 377= 6 I R. (Bom ) 20 -= 
1441.0.926 = 36 Bom.L.R. 397= A.I.R. 1933 Bom 
272. 

' ■ " 3 * ^"^Sister — Right to succeed to mother's estate, 

A sister is an heir and is entitled to succeed to the 
estate inherited by mother, as such, after her death, 
{Iqbal Ahmad and Kisch, //.) RaM TaWAKAL 
Tewariz/. Mt. Dulari. 154 I.C. 412 = 7 R.A. 766 


= A.I.R. 1934 All. 469. 

“S 2 — Sister's 


son — Preferential right over 
j collateral— Act taking effect during pendenev of liti^a- 
j i/on —Effect. 

j R gifted certain property inherited fiom her son to- 
her daughter’.s son. In April, 1925, tlie reversioneis 
obtained a decree to the effect that the gift did not 
I affect the reversioner’s rights. The donee preferred an 
j appeal and duiing its pendency Act II of 1929 came 
; into force. The donor being alive, 

Held, that the suit should be dismissed becau.se under 
j the new Act the donee was entitled to succeed R in 
; preference to the plaintiffs. 

I Semblt: — Had R died before the Act came into force 
i the position would have been different. {Harrison and 
j Tek Chand, //.) Shib IMS r/. NANI) Lal. 13 Lah. 
j 178 = I.R. 1932 Lah. 464 (1) 138 I. O. 291 = 33 p L 
! R 423= A I.R 1932 Lah 361. 

I [Diss. 57 M. 718 (724). Rel. 15 P.L.T. 707 (7U).] 

S. 3(a) Sisters — Exclusion from inheritance — 
Custom . 

A custom in its legal sense is some established prac- 
tice at variance with (lie geneial law The practice by 
which sisters were exclluleil fiom inheritance in Oudh is 
ineiely in accordance \Vj|^tli Hindu T.uw as inteipreted 
there and hence it is not a special custom within the 
meaning of S. 3 {a') of Act H of 1929 so as to exclude 
sisleis fiom inheritance after the p.issing of the Act. 
{Raza and Smith, J/.) MaHABIR Singh 71 . MT. 
! Radha. 150 I C. 633 = 7 R.O. 2*7 -=10 O.W N 424 = 

I A I.R. 1933 Oudh 231. 

j HINDU TEMPLE. See Hindu Law — Religious 
, Endow MEN!’. 

i HINDU TRANSFERS AND BEQUESTS ACT 
I (VIII OF lQ21)—E/fect of , on Hindu tVrlls Act — Ap- 
\ plicabiltty of S. Succession Act (1865), if taken 
I away. 

: ^ Whatever may be the reason for the omission of 
! S. 100, Succession Act (1865) (coi responding to S. 113 
I of SuccesMon Act of 1925) from Act VIII of 1921, the 
I expres.s declaration in S. 2, Hindu Wills Act, making 
j S. 100 applicable to Hindu wills in the City of Madras 
I cannot be held to have been taken away by reason of 
snch omission . This will be carrying the docliine of 
repeal by implication far beyond its legitimate limits. 
{Beasley. C.J, and V ar ad achariar^ /.) KUPPUS^AMi 
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HINDU TEANSPBaS & BEQUESTS ACT (1921). 

PII.LAI P. Javalakshmi Ammal. 68 Mad. 16=164 
10. 637 = 7 EM. 439=40 L.W. 570 = 1934 M.W.N. 
488=A.I.B. 1934 Mad- 706 = 67 M.L.J. 626. 

■ — Bequest void under Successton Act — If 

validated, 

A liequest in a will i^hich is void under S. 100, Suc- 
cession Act (1805), is not validated by Act VIII of 1921, 
This Act does not cure or prevent the invalidity. iBeas- 
leVy J’ Varadachart'it^ /.) KUPPUSWAMI 

J'lLLAl Z' JAYALAKSHMI Ammal. 58 Mad. 15 = 154 
10. 537 = 7 B.M. 439 = 40 L.W. 670-1934 M.W.N 
4*88 = AXB. 1934 Mad. 705 = 67 M.L.J. 526. 

HINDU WIDOWS’ EE-MARBIAGE ACT (XV OF 
1856) — Applicability — lVido7u already entitled to re- 
fvarry. 

The Act was intended to render re marriage valid anil 
to legalize the legitimacy of children. It conferred a 
beneht on those who could not le- marry but at the same 
time imposed a restriction on them. It was not intended 
to deprive those who already pos>essed the right to re- 
marry, of whatever rights they enjoyed in their deceased 
husband’s propertie*’. {SnlntMon^ C,J,^ Milker ji and 
Ktn^^JJ,) JIHDLA Umar tL Mt. Kausilla. 65 
All. 24 - 1 R. 1933 AH. 1 - 140 I.C. 631 = 1932 A.L. J. 
941 = A.I.R. 1932 All. 617 (F.B.). 

— — — S. 2 — Alienation by widcnv — Subsequent *c- 
ntarna^e — Effect of. 

An alienation by a Hindu widow of the property of 
her deceased husband for purposes not binding on the 
estate ce.ases to be effective on her re marriage, even if 
.such re marriage be permitted by the custom of her caste ; 
and the next reversioner is entitled, on her re-marriage, 
to possession of the property as against the alienee, | 
The effect of the section is this- that, on the re-mairiage 
of the widow, the next heiis shall succeed to the husband's ‘ 
property, which must be his property unaffected by any ; 
alienation which the widow could make but which would 
bind not the husband’s e.state but only her own interest I 
in it. The intention of the section is that a Hindu i 
widow who marries a .second time shall no longer derive 
any benefit from her first husband’s estate but that the ' 
benefit of that estate shall go to the next leveisioner. ' 
'I’here is no analogy as legards the rights of the alienee ■ 
between surrender and re-mariiage. (1911) 1 M.W.N. . 
82, Foil.; 8 C.L.J. 542. 26 Mad. 143 and 19 Cal. 289, ■ 
Kef. {Reilly and Aniniakrtshna Ayyar^ J/,) VlJlA- : 
KAGHAVA PlLLAI Z'. PONNAMMAL. 4 L.W. 967= j 
1931 M.W.N. 1267-136 I.C. 673=I.R. 1932 Mad. , 
167-A.I.R. 1932 Mad. 120 = 62 M.L.J. 131. . 

2-^Appltcabtltty '"Any 7indow^*— tr/dozv \ 

embracing Mahomedamsm and marrying Mahomedan j 
— If forfeits estate, \ 

The expression “any widow” in S. 2 of the Act in- 
cludes all widows who being Hindus bet'ame widow’s ' 
and is wide enough ;to cover the case of such a widow 
re marrying a Himyi or a member of another religion. 

A Hindu widow v/ho theretorc becomes a convert to ; 
Mahomedanism and then manies a Mahomedan forfeits ; 
whatever intertst she has in her husband’s property. S. 2 
would apply to her notwithstanding her renunciation of 
faith anil subsequent mairiage with a non- Hindu. 
{Murphy and Sen, //.) KAGHUNATH v. LAKSHMI 
Bai 59 Bom. 417 = 167 I.C, 658 = 8 R B. 78 = 37 
Bom.L.R. 150 = A.I.R. 1936 Bom 298. 

S. 2^— Applicability — Re-tnarna re permitted by 

custom. 

A Hindu widow, when she re marries loses the estate 
which she had inherited from her deceased Hindu hus- 
band even though, in the particular sect to W'hich she 
belongs, the re-marriage of a widow is permitted. 


I HOLDING OUT. 

! {Varma, /.) NAWAB SINGH v . GaURI SHANKAR 
! Mahto. 154 1.0. 876=7 R.P. 602 = A.I.R. 1936 Pat. 
; 68. 

. — S. 2 — Marriage by custom — Forfeiture of estate. 

S. 2 does not apply to the case of those widows who 
, are entitled under the custom of their caste to re-marry 
and are not bound to take advantage of the provisions 
' of the Act. Accordingly, there is no forfeiture of the 
Hindu widow’s estate on re-marriage under the Act in 
I such a case nor can such forfeiture ensue as a matter of 
equity as it is against natural justice. The proof of 
mere custom of re-marriage would not be aufiicient to 
involve forfeiture under the Hindu Law and that it would 
be necessary for the party claiming that the estate has 
been forfeited on account of re marriage to prove that 
there is a custom of such forfeiture in such a contin- 
gency. (Case-law discussed.) {Sulaiman, C’.y., Mukerfi 
' and King, //.) BHOLA UMAK v. MT. KAUSiLbA, 
66 All. 24-140 I.C. 631=1932 A L.J. 941=I.R. 
1933 All. 1 = A.I.R. 1932 All. 617 (F B ). 

' S. 3 — Effect of re-marrtage on mothers right of 

' guardianship, 

- Under Hindu Law the mother is, after the father, the 
natural and legal guardian of her children and .she does 
not lose her right by re marriage in cases W’hen such re- 
marriage is recognised as valid by custom. To such 
cases S. 3 was obviously not intended to apply. And 
even under the Act, the mother is not considered to be 
, physically dead and may. in appropriate cases, be 
! appointed as guardian though not in her own natural 
right, but where it is for the welfare of the minor to do 
so. 1 Lah. 146 and 38 Cal. 862. Ref. {Tek Chand, /.) 
RAM r.ABHAI v, HURGA DAS. 16 Lah. 28 = 35 P.L. 
R. 30 = 1471.0.19 = 6 R.L. 351 = A.IB. 1933 Lah. 
817. 

HINDU WILLS ACT (XXI OF 1870)-^// prior 

to Act — Executor — Powers of. 

In the case of a will executed before the Hindu Wills 
Act came into force, the mere appointment of an execu- 
tor did not cause any pioperty to vest in him and if, as 
an executor, he was entitled to hold the property, he held 
it only as a manager. {Mukerft and Guka^ JJA 

Basanta Kumar Basu v. lala Kam Sankar Ray. 
59 Cal. 859 = I.R. 1932 Cal. 540 = 138 I.C. 882 = 66 
C.L.J. 206= A I.R. 1932 Cal 600. 

Ss. 2 and 3 — Scope and effect of. 

The combined effect of Ss. 2 and 3 of the Hindu 
Wills Act is that a disposition permitted by the Succes- 
sion Act may be invalidated, but a disposition invalid 
under the Succession Act cannot be validated by any 
rule of Hindu Law. {BcasUy, C.J, and V aradachariar, 
A) KuPPUSWAMI PILI.AI 27. JAYALAKSHMI AMMAL. 
68 Mad. 16 = 164 I.C. 637 = 7 R.M. 439 = 40 L.W. 
670 = 1934 M.W.N. 488 = A.I.R. 1934 Mad, 705 = 67 
M.L.J. 525. 

HIRE PURCHASE. 

See (1) CONTRACT— Hire purchase. 

(2) Deed— Construction. 

HISSEDARI EASHT. See PUNJAB TENANCY ACT 
(1887), S. 15. 

HOLDER. See Negotiable Instruments act 
(1881), Ss. 8, 37 AND 78. 

HOLDING. 

See (1) Landlord and Tenant. 

(2) lease. 

(3) T. P. act, Ss. 105-117. 

HOLDING OUT. 

See (1) PRINCIPAL AND AGENT— HOLDING OUT. 

(2) Husband and wife. 
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KOliDma OVEB. 

s<e (1) Landlord and tenant. 

(2) I.EASE. 

(3) T. P. AC 1 \ SS. 106, 107, no, 111 Ch) AND 
116, ETC., 

HONG KONG LAND REGISTRATION ORDIN- 
ANCE (1844), a. 4— Deed of al)solute sale— Mortgage 
by purchaser — Evidence by vendor to show that sale 
was “make believe**, inadmissible. S^d EVIDENCE ACl, 
S. 92. 1932 A 0. 715=-63 M L J. 418 (P.C.). 
HONOURABLE ACQUITTAL. Sdd Cr. P. c:ode, 
S. 258. 61 Cal. 168=A.I.R. 1933 Cal. 800. 
HONORARY MAGISTRATE. ( K. P. CODE, 
S. 15. 

HOROSCOPE. Evidence act, S. 32. 
HOSTILE WITNESS. .S'ty' Evidence act, :s. 154. 
HOUSE BREAKING, Penal Code, Ss. 445 and 
457, ETC. 

HOUSE TRESPASS. PkNaL CODE, Ss. 442» 

448 AND 457, etc. 

HUNDI. Sdd NEGOTIABLE INSTRUMENTS. 

HURT. Sdd Penal Code, Ss. 319—338. 

HUSBAND AND ViVSZ— Advancement— Ptemmp^ 
it on of — Shares tn joint name of has hand and wife. 

tunam. — If a husband enters any shares in the 
names of himself and his wife, then it is an advance- 
ment for the benefit of the wife, absolutely if she sur- 
vives her husband. Hence on the wife’s sui vival, such 
shares are her absolute property and not the property of 
her deceased husband. In an application for pioliate, 
the wife then is not liable to pay coiut-fees either on the 
whole or the half of the value of the shaies and the 
shares are not required by law to be set forth in the an- 
nexure of the form refericd to in S. 191 of the 
Court Fees Act. C English cases considered.) {IVnztn 
d/auin,C./. and Nan ivni ty, J.) DEPU'I'V COMMIS- 
SIONER, LUCKNOW AlKM \N. 9 Luck. 370=-6R. 

0. 387-148 IC. 247-11 O.W.N. 78-A.IR. 1934 

Oudh 72. i 

Desertion — Doctrine of eonstructive desertion. 

The party who intends to bring cohabitation to an 
end, and whose conduct in reality causes its termination, 
commits the act of desertion. The husband may live in 
a place and make it impossible for his wife to live there, 
though it is she and not he that actually withdraws ; and 
that state of things may be desertion of the wife. 
Pill ford V. Pitlford, 1923 P. 18, Kef. (^Ba U and 
DunkUy^ JJ.) MO. SaN MYINT v, Ma THKIN Kwe. 
160 I.O. 317-6 R.R. 388- A.I R. 1933 Rang. 374. 
—Divorce— Dtcree for judicial separation and 
payment of maintenance — Subsequent resumption of co- 
habitation •-‘Effect of. 

A decree for judicial separation and payment of ali- 
mony to the wife is annulled by subsequent resumption 
of cohabitation by the parties and the wife cannot claim 
any rights under the decree even if the husband had 
executed an agreement that the decree ordering payment 
should remain in force and that she should have the 
right to live stpaiate if she had any fresh grievance 
against him. fJaddon v. HaddoHi^ 18 Q- 11, D. 778 and 
2 Raiu^ 163, Foil. iKisch. /.) JULIUS v. JULIUS 

1. R. 1932 Oudh 267 -137 I.O. 737 = 9 O.W.N. 49 = 
A.I.R. 1932 Oudh 142. 

Di vorce — Jurisdiction — Mysore Courts — Chris- 
tian British subject. 

Courts in Mysore have no jurisdiction to make decrees 
for dissolution of marriage or for judicial separation in 
respect of Christian British subjects. 3 Mys.C.C.R. 78, 
Foil. (^Rama Rao and Sreenivasa Iyer, JJ.) KENT 
.V, Kent. 9 Mys.L. J. 269. 

Q. D.— It— 55 


HUSBAND AND WIFE. 

' " Gratuitous transfer to wife — Presumption. 

Where a transaction is between a liusband and wife 
and there is no consideration passing towards the hus- 
band from the wife who takes the transfer, the presump- 
tion is that property does not pass. The onus is on the 
transferee to show that title passed under the transfer. 
{Mukerjt and Ytunq, /J.) AMRIT KUNWAR r/. GUR 
Charan Singh. 6R.A. 603 = 147 I.O. 691 = 3 A. 
W.R. 11= A.I.R. 1934 All. 226. 

‘‘‘—‘‘^Holding out — Rtpresentaiion as to title of 7vife to 
property — H usba nd bo und . 

A Burmese husband allowed his wife and childien to 
hold themselves out as the soleownei*^ of the properties 
and to deal with them as if they were such owners The 
wife and children moitgaged the pioperiios and the 
mortgagee acted in good faith and without notice of the 
title of the husband. 

the husband could not impugn the moitgage. 
i^Bii (J and Dunkiey, JJ.) MaUNG PO SeiN v. Ma 

Myit. 6I.R. (Rang.) 138 -146 I.O. 1073 = A.I.R. 
1933 Bang. 361. 

‘A/ainten ince — Suit by loife — Maintainability — 

Christian British snb/eets—Jnnsdictton to order main- 
tenance apait from judicial separation. 

Though the Mysore Courts have no jurisdiction to 
make decrees for dissolution of mariiage or foi judicial 
separation in respect of Chiistian Biitisli subjects domi- 
ciled in J'aigland, still the C’ouits have jurisdiction to 
entertain a suit for maintenance only. The duty of the 
husband to maintain his vdfe and children is a natural 
and legal duty, owed by the husband not only to his 
wife and childreii but also to the State. Where the wife 
having obtained a decree utst and also an order for 
alimony in the English ('ourt could not however e.xecute 
same, and the lemedy at law* has thus proved ineffective, 
the Indian (’ourt as a Court of Eejuity ins juiisdiction to 
decree separate maintenance iiuLq)endL*nt of a proceeding 
for divorce or separation, though the residence of the 
parties within its jurisdiction may be of a temporary 
character. 38 Bom. 615, I)i<t. fe Mesunei v. Le 
Mesuner, (1897) A.C. 5l7, Kef. (AVwri: Rao and Sreeni - 
vasa Iyer, JJ.) KlNT v. KeN'I’. 9 Mys.L J. 269. 

Marriage — Consent to — .Misrepresentation — Not 

suffitient to nullify marriage —Absent e of consent alone 
suffiitLnt 

Misrepresentation inducing consent to marry cannot 
upset a marriage. The position in I.iw is- that the party 
imposed upon mu^t be deceived to suth an extent that 
there is in reality no c msent at .ill to the man iage. Such 
consent cannot l)e given by a child of nine years of age 
and consequently a person who, though 54 years old, is 
found by the Court to be very feeble-minded and to 
have the mentality of a child of nine years of age is in- 
capalde of giving his consent. {Young J.) ALFRED 
R(3BERT JONES r/. MT. Titli. 65 All. 185 =6 I.R. 
(All ) 11 = 144 I.C. 906 = A.IR. 1933 All. 122 

——Marriage by I/indu male 7vt(h Chiistian woman 
in Enijland — Validity. 

Where a Hindu male marries of a Christain woman in 
England in Christian form, it is a valid Christian 
marriage in spi^e of the Indian domicile of the husband. 
{Currie. J.) SaINAPAITI v. SaINaPATTI. I.R 1932 
Lab. 214 ^ 136 I C. 262 = 33 P.L R. 339 = 1932 Cr.C. 
96 = A.IR. 1932Lab. 116. 

Presumption of advancenunt — Applicability in 

India. 

The principle of English T.aw that when property is 
purchased in the name of a wife or a deposit is made in 
the wife’s name, it would be presumed. that the purchase 
or deposit was intended for her advancement does not 
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HUSBAND AND WIFE. 

hold good in India. A fixed deposit was in the follow- 
ing terms: “Mr. and Mrs. H lepayableto either or 
survivor." There was no evidence of any gift of his 
interest by the husband to the wife. 

Ueld^ that Mis. II. was not entitled to more than a 
half of the iinjiiey deposited with the Bank. 23 A.L.J. 
662 (!*.(’.), Kel. on. {Mukerjt and Bennett J/.) 
T. C. V. NaTHANIKT. fJOPAL Nath. I.E. 1931 
All. 641-132 I.O. 573 = 1931 A.L.J. 417-A.IR. 
1931 All 699. 

Kestitiiticn of rights — Application by 

husband — Immoral relations with mist i ess continuing. 

Wheie the longstanding immoral relations liet^Ncen 
the husband and his mistress continue and the mistress 
lives in a house provided by the husband adjacent to his 
d\\el]ing-houi-e, the injury to the feehiigs of the wife 
from the continuance of such connection would be veiy 
considerable and the husband is not entitled to a decree 
for restitution of conjugal lights unless and until he can 
give the Court reason to believe that his intimate con- 
nexion will cease if his wife returns to his house. 8 All. 
78 and 13 All. 126, Kef. (A/acnair, J C.) Mt. Sita 
K tJMUHAk t;. Dkhidin Kumbhak. I.E. 1933 Nag. 
98-142 1.0.151 = 29 NL R. 178-15N.L.J. 147-= 
A.I R. 1933 Nag. 5. 

Kestitiilion of coniugal fights — /)ecree for — 

Failure to find mdepnidtnt livelihood no gtound for 
refusing decree. 

Failure on the pait of the husband to find an inde- 
pendent livelihood for self and wife is not a matrimonial 
fault and is nogiound for refusing him a deciee for 
restitution of conjugal rights {^Maung Ba^ /.) Ma 
Hta Z/. Ayk Maung. I.R 1931 Rang 2-10(1)= 133 
I.O. 96(1) = 1931 Cr.O. 352-A.I.R. 1931 Rang. Ill 
( 1 ). 

Restitution of conjugal rights — Defence — Hus- 

hind marr)iHg second wife and accusing fir^t wife of 
unchastity, 

A husband is entitled undei the Hindu I.avv to mairy 
a second wife and the maiiiage would not be a giound 
for his fiisL wife’s refusing to live with him. Nor is the 
fact that the husband aci used her of unchastity a sulii- 
cieiit ground for refii.sing to pa.ss a decree in liis favour 
for restitution of conjugal rights. {Allsopy J.) MSr. 
KlSHKN Dki V. Mangal Skn. 168 I.O. 1016 = 8 R. 
A. 361 = 1935 A. W.R. 994 = A IR. 1935 All. 927. 

’'Restitution of conjugal lights — Finding as to 
cruelty — Duty of appellate Court to examine evidence 
afresh. 

Although oidinaiily the appellate Court should be 
most leliictant to take a view contrary to that held by a 
trial Judge on any finding based on evidence of witnesses, 
still wheic such finding refers to the existence or other- 
wise of legal cruelly in a suit for restitution of conjugal 
rights, it is the duty of the appellate Court to examine 
the evidence afresh, and satisfy itself that the finding of 
the ("ourt below is correct. {Sulatman, C.J, and Thom^ 
/.) MT. ANIS r.KGAM V. MAT.IK MAHOMED ISTAFA 

WaliKhan. 65 All. 743-= 148 I.C 26 = 6R.A. 664 
= 1933 A.L.J. 1079 - A.I R. 1933 All. 634, 

Restitution of conjugal lights — Proof of cruelty. 

When the question is of the husbamr.s cruel treatment 
towards his wife, evidence of a large number of witnes- 
ses cannot be expected to be forthcoming, and much will 
depend on the statement of the wife corroborated by the 
ciicumstantial evidence, particiilaily when the cruelty is 
alleged to have taken place inside the house of her hus- 
band. {^Sulaiman, C.J, and 7' horn y /.) MT. ANIS 
BEGAM V, Malik Mahomed Istafa Wali Khan. 66 
All. 743 = 148 1.0. 26 -= 6 R A. 664 = 1933 A.L.J. 1079 
-/L.I.R. 1933 All. 634. 
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Restitution of conjugal rights — Previous enjoy • 

ment not necessary. 

The restitution of conjugal rights can be granted even 
if conjugal rights have not at a previous time been 
enjoyed. (Macnair, J. C.) MT, VlTHI v, PaiKU 
Tell I.R. 1933 Nag. 222 = 29 N.L.R. 173 = 144 I. 
C.226 = A.I.R. 1933 Nag. 186. 

Restitution of conjugal ri ghis— Suit by husband 

— Mainiainatility—Cr. P. Code {V of 1898), S. 488 — 
Order for maintenance by consent — If a bar, 

A consent order under S. 488 of the Code of Criminal 
Procedure is, as such, no bar to a suit by the husband 
for restitution of conjugal rights unless, indeed, the 
husband had consented not merely to the order for 
maintenance but that in all circumstances the wife 
should live apart from him. {Curgenven and Dhashyam 
Aiyangar, //.) CUKUVAPPA CHE'ITl v. THaYAUAM- 
MAL 64 Mad. 558 = 1 R. 1931 Mad 527 = 131 I.C. 
463=1931 M.W.N. 364 = 33L.W. 423 = 1931 Cr. C. 
546 = A I.R. 1931 Mnd. 482-60 ML J. 433. 

Re sf it nit on of conjugal iig/iis — Suit against 

Hindu minor wife — Dismissal — Fresh suit not barred. 
The dismissal of a Hindu husband’s suit for icstitu- 
tion of conjugal rights against the minor girl aged 9‘ 
will not prevent him from bringing a fre-.h suit claiming 
for the same relief at the proper time when the giil has 
attained her puberty and is in a position to be sensible 
of her mental relations. {Boys and Sen, JJ.) Ram 
llAUAKH 7 >. JaGar Nath 53 All 816 = I.R. 1931 
All. 609 133 I.O. 289=1931 A.L.J. 816=A.I.R. 
1932 All. 5. 

■ " Restitution of conjugal rights — Suit for — AV* 
fersnee to ai bi t rati on — Permi ssibt It t y . 

It i.s not competent to the Court to delegate to arbi- 
trators the question whether or not a claim for the 
custody of a wife should be deciced, such question, 
especially when either party is a minor, being entirely 
one for the discietion of the Couit. 37 P.R. 1895, Foil. 
{B load way y J.) NATHU v. SaRNUN. I.R. 1933 
Lah. 424(1) = 144 I.C. 179 (1) = 34 P.LR. 282= A. 

I. R. 1933 Lah. 532 (1). 

Validity of martiage — fa70 governing. 

The forms necessary to constitute a valid mairiage 
and the construction of the marriage contract depend on 
the lex loci contractus^ that is, the law’ of the place 
where the mariiage ceremony is perfoimed; (2) on 
marriage, the wife automatically acquiies the domicile 
of her husbantl; (3) the status of spouses and their 
rights and obligations arising under the marriage 
contract are governed by the lex domictlliy that is, by 
the law’ of the country in which for the time being they 
are domiciled [8 A.C. 43 and (1930) P. 217]; (4) the 
rights and obligations of the parties i elating to the dis- 
solution of the mariiage do not form part of the 
marriage contract, Imt arise out of, and are incidental 
to, such contract and are governed by the lev domicilii, 
{Reaumonty C.J.) KHAMBATTA v, KHAMBATTA. 149’ 
IC. 1232 = 6 RB. 417 = 36 Biom.L.R. 11 = A.I.R. 
1934 Bom. 93. 

fVtfc — Implied authority of. 

A wife has an implied authority to pledge the credit 
of her husband for neces.saries and this implied autho- 
rity is not taken away or dirninhhed by reason of her 
husband’s insanity. Such authority is, how’ever, limited 
to necessaiies. She has no power to acknowledge a debt 
due from her husband. {Beasley. C.J. and Bard S 7 vell^ 
y) Gomathi Ammalzc Avu ammal. 66 Mad. 
964 = 6 I R (Mad.) 208 = 146 I.C. 49 = 1933 M.W.N, 
365 = 38 LW. 321=A.I.R. 1933 Mad. 686=66 M.L. 

J. 366. 
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— Wife not happy on account of presence of Aus- 

band's relation itt house and not being allowed to visit 
her people as she likes — If amounts to ill-treatments 
AVhere the wife was not happ 3 ' because of the pre- 
sence of husband’^ i elation in the house and also because 
her husband did not permit her to visit her people as 
frequently as she desiied. 

Held, that these were not sufficient reasons for coming 
to the conclusion that there was any ill treatment of the 
wife by the husband. i^Pandrang Row, /.) KUKMANI 

Ammal7^ T.k.s. Chari. 167 I 0. 968 = 8 R.M. 183 
= 42 L.W. 702 = 1935 M.W.N. 869 = A.I.R. 1936 
Mad. 616-69 M.L.J. 210, 

HYDERABAD CIVIL PROCEDURE CODE (ACT 

III or 1323, Legal ? epf esentntive— .Status 

of piaintilf quest /^ned — Proceditt e. 

Where the status of the plaintiff as the legal re- 
presentative is not admitted, an issue should be fiamed 
in the suit itself as regards the status of the legal re- 
presentative on which the parties may have sufficient 
opportunity to adduce evidence, {^jeevan Yar Jung 
Bahadur and Biseshwar Nath, //.) CaNESHGELR v. 

Parvathi Bai. 142 I.C. 70. 

• S. 71 -Appluabiltty— Application to file award. 

The application to file an award is not a plaint and 
S. 7l (O. 7, K. 10 of Hiitish C. P. Code) is not appli- 
cable thereto. {^Nawab Jeevan Yar Jung Bahadur, 
Nazoab Satnad A'aruaz Jung Bahadur ami Rai Btseshar 

Nath, JJ.) Madhav Pershad v. mekk Hasan 
ALI. 143IC. 635(1)(F.B.). 

Ss. 160 and 127— Ex parte decree — Application 

to set aside-^Order setting aside decree in part — Vali 
dity of. 

There is no pi o vision in law to set aside an ex parte 
order in pait. Ordinarily the ex parte deciee will be set 
aside in toto when there are sufficient anti proper reasons 
for doing so. However, undei S, 160,0.1’. (’ode, if 
the defendant admits the claim of the plaintiff in part 
the Couit has got powers to pass the order or judgment 
it deems proper without waiting for the disposal of any 
other question. But thi.s applies only vvhen the ca.^e is 
pending. In a case where a judgment has been given 
ex parte and an application to set it aside is presented, 
the Couit cannot act under IS. 100, C. P. Code. i^Nawab 
Jeevan Yar Jung Bahadur , A^awab Satnad AYuivaz 
Jung Bahadur and Rai Biseshwar A^ath, JJ ) 
KANHAYYA I’KRSHAD V. GOPIRISHEN KAM DAYAI.. 

143 I.C. 29 (F.B.). 

S. 262— .9. 48 of Br. Cr. P. Code {V of 1908) 

—^Compromise m execution proceedings — Payment by 
instalments —Default clause — Default — Application f or 
execution, to be treated as one in continuation. 

Daring the execution proceedings a compromise was 
arrived at between the patties whereby it was agreed 
that the property should continue to remain under 
attachment and the judgment-debtor should pay the 
decretal amount in certain instalments, and that in 
default of any one instalment, the decree-holder was 
entitled to recover the whole sum by sale of the property 
attached and that the file be kept pending in execution. 
On the basis of the compiomise a decree was pas.sed. 
judgment-debtor committed default and the decree- 
holder applied for execution. 

Held, that if the period during which the injunctions 
passed in execution were in force was excluded, the 
application was within twelve years from the date of 
the decree ; that the present application could not be 
deemed a fresh one or one in execution of the new 
decree, (Jriri Rai and As gar, JJf) BALKISHENGIR 

V, Ahmed Khan., 142 1.O. 26. 


HYD. LIM. ACT (1322), Art. 67. 

S. 286 — Applicability. 

S. 286 relates only to the Court which passed the 
deciee and does not apply where an application is made 
in the Original Side of the High Court to stay the execu- 
tion of a decree passed by the City Civil Court. {A^awab 
Jeevan Yar Jung Bahadur, A^awab Samad Naioaz 
Jung Bahadur and Rai Biseshar A^ath, JJ,) NaSI- 
RUDDIN GHALIB V. KRISHNAJEE. 144 I. C. 49 
(P.B.). 

Ss. 624 and 644 — Decree of City Civil Court — 

Application for stay in the Original Side of the High 
Court — Poivers of High Court, 

Wheie in a suit to set aside a deciee passed by the 
City Civil Couit instituted in the Oiiginal Side of the 
High Court, an application was made to stay the execu- 
tion of the decree of the City Court. 

Held, that as it was not pioved that any property in 
dispute was to be sold w rcngfully in execution of the 
deciee, theie was no case for an injunction under S. 524 
but that the High Court could, under S. 644 of the Code, 
order stay of execution on furnishing of security. 
{A\noab Jeevan Yar Jnng Bahadur^ A'^awab Samad 
A\iwaz Jung Bahadur and Rat Biseshar Nath, JJ.) 
Nasiruddin Ghat IB 7'. Xrishnajee. 144 IC. 49 
(F.B.). 

HYDERABAD CONTRACT ACT (VI OF 1316 
FASLI), S. 213— /;///}' of agent. 

The agent is not only responsible to send the accounts 
and the amount when the goods are sold but is also 
lx)und to legally satisfy the principal that he acted with 
reasonable diligence and skill and in the interest of his 
principal. {Jeevan Yar Jung and Btseshar Nath, JJ,) 
MEFR MAHBOOB ALI v. Sri Ram. 142 I C. 428. 
HYDERABAD EVIDENCE ACT (II OF 1313 
FASLI), S. 63 — Proof of document — Mode of, 

S. 60 says that as far as possible a document is to be 
proved by the attesting witnesses But if it is not possi- 
ble to do so, or if the document is unattested, it may be 
proved by other evidence. “ Execution ” does not mean 
only subscribing signature to a document. {Nazir Yar 
Jung Bahadur, Asqar Yar Jnng Bahadur and Girt 
Rao, JJ,) VARAL KISTAYYA v. DINSHAWJI DaDA- 
BHOV. 144 I.C. 224. 

HYDERABAD LEGAL PRACTITIONERS 
RULES (1333 FASLI), Ss 5 (a) and 6 {7)—Applica- 

tion to file award — Pleader's fees. 

Pleailer’s fees should not be aw'arded on an application 
to file an award as in a regul.ir suit. Under S. 6 (7) the 
fees .should be assessed by the Court. {Nawah Jeevan 
Yar Jung Bakarur, Nawah Samad Nawaz Jnng 
Bahadur and Rai Biseshar Nath, JJ.) MadhAV 
Pkrsha!) z'. Mefr Hasan All 143 10.536 (1) 
(F.B ). 

HYDERABAD LIMITATION ACT (II OF 1322 
FASLI), S. 6 — Applicability— Stamp reference to High 
C( urt. See. HYDERABAD STAMP ACT (IV OF 1331), 
S. 43. 

Arts. 67, 77 and IS^Commission agent for 

purchase and sale of cotton — Suit for accounts — Start- 
ing point of limitation — Refusal to render accounts. 

In a suit by the principal against the defendant who 
was employed by him as a commission agent for the 
purchase and sale of cotton. 

Held, that the plaintiff not having accepted the 
accounts furnished by the defendants, the suit was one 
for accounts governed by Art. 76 and that limitation 
began to run from the date of refusal to render accounts 
or the day when the plaintiff stopped the defendant from 
selling the goods or when they w’ere sold and the price 
was received by the defendant. Jeevan Yar Jung and 
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HYD. LIM. ACT (1322), Art. 158. 

Biseshar Nath, //,) MeER MahbOOB ALI v, Sri RaM 

142 I.O. 428. 


— -Arts. 168 and 169 — Sale by receiver — Applica- 

tion for possession by purchaser — Limitation. 

Under the directions of the Court, the Receiver sold 
the property to the respondent on 25th Dai, 1331 FasH. 
An application by the purchaser for possesbion was filed 
on the l5th Dai, 1334 Fa^li. It was consigned to records 
as the file was with the Receivers, Subsequently another 
application was filed on the 2nd Farwardi, 1335 Fasli in 
the form of a memo. 

that Alt. l58 would be applicable only when 
the property is sold by the Court; that the application 
was governed by Art. l59 ; that the second application 
Was not a fresh application and whether Art. 158 or l59 
applied, it was in time, limitation being reckoned from 
l5th Dai, 1334 Fasli. {JeevanVar Jnn^ Bahaiur, 
Samad Nawaz Jnn^ Bahadur and Rai Btseshar Nath, 
JJ.) Latifuddin Vallabhdas. 144 I C. 342 (F.B.). 
HYDBEABAD NEGOTIABLE INSTRUMENTS 
REGULATION (V OF 1318 FASLI), S. llS—Bxe- 

cution — Presumption of lonsidcratuat. 

Where the execution of the promissory note is proved 
and it has been so found concurrently by two Courts, 
the presumption under S. 118 ari^^es that the considera- 
tion has pas'xed to the defendant so long as there is no 
evidence to thecontraiy. (Naivab Samad Nawaz Jnn^ 
Bahadur,].) YENKA z/. MUHAMMAD IBRAHIM. 142 

I.O. 202(1). 

HYDERABAD STAMP ACT (IV OF 1331 FASH), 

S. 43 {Corresponding to S, 45 of British Indian Act ) — 
Case rifcned to Lliyih Com t— Bar of limitation. 

When the case has been referred to the High Court, 
there is no occasion to consider the bar of limitation or 
condoning of the delay and the reasons for condonement. 
The period of three months fixed in S. 43 relates to 
the proceedings before the Cnief Conti oiling Authority 
and S. 5 of the llydeuibad Limitation Act (II of 1322 
corresponding to S. 5 of the British Indian Act) not 
applicable to such piocceding?. {Nawah Jecvan Yar 
Jung Bahadur, C.J., A\iwab Samad Nawaz Jung 
Bahadur and Rai Biscshar Nath, JJ.) SHAHABAD 
Cement c:o. v , il. E. il. The Nizams Govekn- 
MENr. 1431.0. 591 (F.B ). 

Art 29 (a) and {yJ)~Distinction between — 

Debenture trust deed — Possesnon int given or ai^reed to 
he given. 

The diffeience betw’een Cls. («) and (/O of Ait. 29 
depends on the tenor and contents and upon the inten- 
tion of the parties to the documents. The former clause 
will be applicable when the possession of any part of the 
property mortgaged is given by the mortgagor or agreed 
to be given to the moi tgagee. If neither possession is 
given noi agreed to be given the latter clause W’ill be 
applicable. A debenture trust deed executed by a limit- 
ed company by which the company did not deliver or 
agree to give pos^e^sio^ is governed by Cl. (/>). though 
the mortgagees were entitled to possession in the event 
of default in the payment of debt. {Nawab Jeevan Yar 
Jung Bahadur, C.J., Nawab Samad A^a7vaz Jung 
Bahadur and Rai Biseshar Nath, JJ.) ShahABAD 
Cement Co. v. H. E. ll. The Nizams Govern- 
ment. 1431.0. 691 (FB.). 

HYDERABAD SUCCESSION CERTIFICATE 
ACT (III OF 1307, FASLI), S. Application for 
revocation of succession certificate — Appeal. 

The section confers a right of appeal only from an 
order granting the application for revocation and not 
when the application is refused. The appropriate 
reij^edy against such an order is not appeal but the 


I mCOME-TAX. 

j 

I High Court can interfere in revision. {Nawab Jeevan 
I Yar Jung Bahadur, Nawab Samad Nawiz Jung 
' Bahadur and Rai Besheshar Nath, J J.) RaMACHAND- 
' RAM V. Seetamma. 143 I.O. 883 (1) (F.B.)- 
HYPOTHECATION. 

! See (1) Contract Act. Ss. 172 and 178. 

(2) Mortgage — movables. 

' (3) Transfer of Property act, Ss. 58 and 

100 . 

(4) Movables. 

IDOL. See HINDU LAW—ReLIGIOUS ENDOWMENT 
ILL ATOM. See HINDU LAW — ADOPTION. 

ILLEGAL CONSIDERATION. See CONTRACT 
Acr, S. 23. 

I ILLEGAL CONTRACT. See CONTRACT ACT, 

, S. 23. 

' ILLEGAL GRATIFICATION. See Penal Code, 
S. 161. 

, ILLEGALITY. See C. P. CODE, SS. 100 AND ll5. 
ILLEGAL OB JECT. See CONTKACr Act, S. 23 
! ILLEGITIMACY. 

See (1) Cr. P. Code, S. 488. 

(2) Evidence Act, s. 112. 

(3) Hindu Law—Illeghimate Children. 

(4) Mahomi-dan Law. 

i IMMORAL CONTRACT. See CONTRACT ACT, 
S. 23— PROSTI'IUTION. 

, IMMORAL DEBT. Hindu Law— Debt. 
IMMOVEABLE PROPERTY, 

(1) Ck. P. code, ss 144-147. 

(2) General Clauses Act, s. 3 (25). 

(3) T. p. ACT, S. 3. 

IMPARTIBLE ESTATE. See Hindu Law— Im* 
partible estate. 

IMPERIAL BANK OF INDIA ACT (XLVII OF 

1920) Suit by — Grant of instalments spreadiU}^ over 
' SIX months---Permissibihty~-C. P. Code, 1908, (9. 20, 
R, ll. 

O. 20, K. II, is not in any way controlled hy the pro- 
vKions of the Imperial Bank of India Act (XLVII of 
, 1920) which limit the power of the Bank in the matter 
! advancing loans for a period exceeding six monthsi, 
i The Courts are not theiefore precluded from granting 
instalments in proper cases simply because such a course 
I would postpone realisation of the dues by the plaintiff 
: (Imperial Bank) for over six months. {Subhedar and 
Pollock, A.J.Cs.) KISHENLAL v. IMPERIAL BANK OF 
INDIA. 6I.R.(Nag.) 106 (2) = 146 I.C. 1046 = 16 
. N.L J. 78 = A.I.R, 1933 Nag. 330. 

IMPLIED CONTRACT. See CONTRACT ACT, SS. 

; 9, 69 AND 70. 

IMPOSSIBILITY OF PERFORMANCE. See CON- 

, TRACT act, S. 56. 

' IMPRISONMENT. See PENAL Code, Ss. 53-75 
IMPROVEMENT. 

See{\)B.T ACT. 

(2) Madras Kstates Land Acr, Ss. 13 (3) 

26 (3). ^ 

(3) T. P. act, S. 51. 

INAM. See Grant — Inam, 

INCOME TAX Accounts — Entry in — Presumption 
of good faith of assessee. 

The normal presumption is in favour of good faith and 
not of bad faith on the part of the assessee. To start 
with, the assessee is entitled to the presumption that an 
entry in his accounts is made in the qrdinary course and 
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INCOME-TAX. 

not with an intention to conceal the real income. 
{Mahadevayya, O.CJ,, Ramachandra Rao and Shan- 
karanarayana Rao, //.) COMMISSIONER OF INCOME- 
TAX, Mysore v . Bank of Mysore, T/id. 12 Mys. 

L. J. 246 = 39 Mys. H.O.R. 772. 

Detluctions— Fees for Directors. See INCOME- 

TAX Act (1922), S. 10 (2) (/>). 

■* Profits — Computation — Sy.dcm tecogntzed by 
taxing authority —Subsequent lefusal to accept— Pro- 
priety, 

Wheie a system of accountancy has been adopted by 
an asse^‘^ee and iccognized by the income-tax authorities 
in previous years as coriect, and on that basis a paiticu- 
lar item has been allo\^ed as deductible in the computa- ' 
tion of the profits in previous yeais, the income-tax' 
authoilty will not be justified in subsequent >eais to turn i 
round and lefuse to accept that system of accountancy; 
a party cannot both approbate and reprobate at the ' 
same time. ^Mahaderayya ^ O.C.J.^ Ramachandt a Rao 
and Shankaranarayana Rao, JJ.) COMMISSIONER OF , 
Income-tax, Mysore n. Bank of Mysore:, Ltd. 
12 Mys. L. J 245 = 39 Mys H C.R. 772. 
INCOME-TAX ACT (XI OF 1922)— jppeat to Privy 
Council — Application for Leave — Deduction of time. 
The Commissioner of income-tax pieletiingan ap- 
plication for leave to appeal to the Privy Council is 
entitled in computing limitation to deduct the peiiod 
taken for obtaining copies of the judgment. (Rankin, 
C.J. and Pearsdt, J,) COMMISSIONER OF INCOME- 
TAX, BenGAE ?•. Shaw Wallace (Si Co. 69 Cal. 
251 = I.R. 1932 Cal. 588 ---139 I.c. 236 = 36 C.W.N. 
127=A.I.R. 1932 Cal. 687. 

——Appeal to the Pi ivy Council — Case under the Act 
—Application for leave to apptal to Pmy Council— 
Limitation. 

^ An application for leave to appeal to the Pi ivy Coun- 
cil in a case under the Income-tax Act is governed by 
Art. 179 rather than by Ait. 181 of the IJinitation Act 
and the date of the judgment is the starting point of 
limitation. (Rankin, C.J. and Pcoislh, f.) COMMIS- 
SIONER OF TNCOME-TaX, Bengal r/ .'‘Haw Wal- 
lace & CO 59 Cal. 251 - 1 R. 1932 Cal. 588 = 139 
I.C. 236-36 C.W.N. 127 = A.I.R. 1932 Cal. 687. 

Claim alUioed in one yca> — If binds Inctme-lax \ 
Officer next year. | 

The fact that in a previous }ear an Income tax Ofiicer , 
had allowed a certain claim does not bind the Income- 
tax Officer in a sibseqvent 3c ar. (Jat I,al, Dalip 
Singh and Skemp, //.) SheR SiNGH NaIHU RaM v. 1 
COMMISSIONER OF Income-tax Punjar. 154 I C ' 
191-7 RL 627 = A.I.R 1936 Lah. 81 (SB.). * 

Coiuh uction — English statute— Decisnns on — 
Relevancy of. 

The English and Indian inceme-lax Acts not being 
in pan matena, decisions of the English Courts are not, 
as a rule, useful guides on the construction of the Indian 
enactn.ent. (Sir George Lcundev.) COMMISSIONER 
OF INCOME-TAX, BENGAL v. SHAW WaIIACE & CO. 
59 I.A. 206 = 69 Cal. 1343 = I.R. 19S2P.C. 156 = 1932 

M. W.N.618=9 O.WN. 615 = 56 C L J. 386 = 36 

C.W N. 653= 34 Bom L R. 1033 = 1932 A L J. 688 = 
36LW. 63 = 136 1 C. 742 = A.I.R. 1932 PC. 138= i 
63M.L.J. 124(P.C.). i 

[R. 13 P. (61 (685) (S.B.).] 

^'Income'* — AUaning of. 

The woid “Iixcme^’ is not defined in the Act, It 
connotes a periodical monetary return “coming in” with | 
some sort of regularity or expected regularity frem | 
definite sources. The source is not necessarily one 
which is expected to be continuously productive, but it 
must be one whose object is the production of a definite 
feturn, excluding anything in the nature of a mere wind- 


INCOME-TAX ACT (1922), S. 2. 

j fall. (Sir George Lowndes.) COMMISSIONER OF 
! Income-tax, Bengal Shaw Wallace & Co 

59 I A. 206 = 69 Cal. 1343 = 34 Bom L.R. 1033 = 1932 
A.L J. 588 = 36 L. W. 63 = I.R. 1932 P .0. 156 = 1932 

, M.W.N. 618 = 9 O.W.N. 516 = 56 C.L.J. 386*36 
I C.W.N. 653 = 136 I.C. 742 = A.I.R. 1932 P.C.138 = 
i 63 M.L.J, 124 (P C.). 

; [Expl. 12 R. 521 (529); R. 13 P. 661 (688) (S.B.); 
j 12 R. 477 (-181).] 

* Income tax H/anual—Ealue. 

Tor Pek Chand, J. -The In •'ome-tax Manual merely 
contains departmental instructions for administering the 
Act and is not an authoritative interpretation of the 
statute which is binding on Courts. (Add ism, Tck Chand, 
Jat lal Dalip Snrji and Ag/ia II aid at , J /.) CHHUN- 

NA Mal Samg Ram v. Commissioner oe Income- 
tax, PUNJAH. I.R. 1931 Lah. 433 = 131 I.C. 193 = 
32 P.L.R. 617 = A.I R. 1931 Lah 320 (2) (P B.). 

Income-tax Manual, R. 25 — Mandatory provi- 
sions. I 

Rule 25 is of a mandatory character. It provides the. 
only manner in which the income, profits and gains of 
Life As‘»urance Companies ca n be deleimined. It does 
not give any discretion to the assessing officer to depart 
from its prov isions and to have recourse to the other 
provisruns of the inceme-tax Act for the purpose of 
determining and asse.^sing the ir^come, profits and gains 
of a Life Assurance Company (Jai Lal and Agha 
Ilaidar, JJ.) LAXMI INSURANCE Co., LTD., LAHORE 
V. COMMISSIONER OF INCOME-TAX, PUNJAB. 12 
Lah. 757=136 I.C. 726=I.B. 1932 Lah. 261=33 
P L.R. 357 = A.I.R. 1931 Lah. 441. 

Interpretation. See INTERPRETATION OF 

STATUTES. 

I nt erpret atn n — Deci si t ns on Impe rial Income- 
tax Code — Applicatuu. 

1 he invocation of Imperial Income-tax (Jocle and of 
decisions pronounced up( n it is apt to be very misleading 
in the interpretation of Indian Income tax legislation 
which is framed on other and fortunately much simpler 
lines. (T.crd Macmillan.) P>EJOV SiNGH DUDHURIA 
V. COMMISSIONER OF INCOME-TAX, CALCUTTA. 

60 I A. 196 = 60 Cal. 1029 = 1933 M. W N. 663 = 37 C. 
WN. 885 = 67 C.L.J 603 = 1933 A.L J. 641=36 
Bom.L.R. 811 = I.R. 1933 P C. 127= 143 I.C 146 = 
37 L.W 775 = A.LR. 1933 P.C. 146 = 66 M.L J. 
286 (P C.). 

(as amended) — Procidure — AnncAure of legal 
opt nit ns to petition — Propriety. 

It is rot proper for the Income tax Officer to ask 
the assessee to produce opinions of legal practitioners in 
; support of his contenticai. Where such opinions are 
' annexed by the assessees to their petitions the proper 
course is for the tribunal to state that the petitions can- 
, not be received until the stalem.ents as to opinions are 
i removed. (Courtney Terrell, C. J. and Fail AH, J.) 

, MAHARAJADHIRAJ of DHARBHANGA V. COMMIS- 
! SIGNER OF INCOME-TAX. 12 Pat. 6=LR. 1933 Pat. 
232=144 I.C. 364=14 Pat.L T. 171 = A.IR. 1933 
Pat 123 

■“ ' S. 1 (2) (y\i)— Obsolescence— Questicn of fact. 

The question whether a particular machinery has be-* 
come obsolete is one of fact. 13 I. C. 205, Rel. on. 
{Rankin, C. J., C. C. Ghose and Buckland, //.) 
Shewdayal Jagannath Jagannath Binjraj. 
In the matter of. 68 Cal. 986 = 1 R. 1931 Cal. 782 = 
134 10. 78 = 85 C.W N. 314 = A.I R. 1931 Cal. 699. 

S. 2 — Agricultural income — Pro note in lieu of 
rent With interest — Interest earned — Whether assessable* 
Ss. 61 and 187 (2), Madras Estates Land Act, 
only apply if a suit is brought directly on the liability of 
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INCOME-TAX ACT (1922), S. 2. 

the raiyat to pay rent. But where the raiyat, in lieu of 
arrears of rent plus interest thereon executes a promis- 
sory note in favour of the zamindar, those sections have 
no application and the income by way of interest earned 
by the zamindar is not agricultural income and is there- 
fore taxable under the Income tax Act. {Beasley^ ^ \ 
Rameuim and Cornish, JJ.) COMMISSIONER OF IN- 
COME-TAX, Madras Inucenti Rajagopala 
Venkata Narasimha. 66 Mad. 830 = I.R. 1932 
Mad 643(l) = 138L0.28g(l) = 36 L.W. 17-1983 
M.W.N- 1012 = A. I.R. 1932 Mad. 436 = 63 M.L J. 20 
(S.B.). 

S. 2 — “Agricultural income” — Sale of estate — 

Annuity reserved in sale deed — Taxability. See 
INCOME-TAX act, SS. 2 (1), 3, 4, 6,7 AND 12. 69 

M.L J. 190(P.O.). 

— — -3s. 2 and 4 — Usufructuary mottgai^e — Afort- 
gagee tn position of hindlord 7vit/i tenants — Income from 
rents and other payments by tenants is agricultural in- 
come and hence exempt from taxation. 

The assessee lent money on two bonds, the first a 
zarpeshgi lease wdth a usufructuary mortgage and the , 
second a thicca lease both being interdependent. The | 
bonds provided for annual appropriations against the ' 
principal advanced and for expenses and for a yearly ! 
profit of the lender. If at the end of l5 years the whole ' 
of the principal was not paid off, the lessee- mortgagee j 
was to continue in poases'-ion until total liquidation of 1 
the debts. The amount to be appropriated as the pro | 
fits of the assessee w'as sought to be taxed as profits of a 
money-lending business, I 

Held, that the assessee being in the position of a I 
landlord with respect to the actual cultivating tenants 
within the meaning of the term under the B. T. Act ' 
the income derived from the lands must be agricultural 
income within the meaning of the Income-tax Act and 
was therefore exempt from taxation. {Courtnev-Terrell , 
C. Kulwant Sahav and James, JJ.) COMMIS- 
SIONER OF Income-tax, Hihar and Orissa v, 
Kameshwar Singh 13 Pat. 336 = 6 R.P. 412 = 
147 I.O. 1236 = 16 Pat.L.T. 85-A.I.R. 1931 Pat. 
178(S.B.). 

Affirm.62 I.A. 215=14 Rat, 623 = 69 M.L.J. 474 
(P.C.).] 

■ *8. 2il)~ ^dgricu/tural income* — Income from 

fishery — Exemption from assessment. 

Where income derived by a Zimindar from the lease 
of the right to fish in a number of tanks and connected 
supply channels in the Zaniindari the water in which was j 
used for agricultural purposes, was assessed to income- ' 
tax and it was contended that income from the fisheries 


INCOME-TAX ACT (1922), S. 2. 

to the recovery of sums payable by a ryot on account of 
fishery rents. {Beasley, C, J., Anantaknshna Aiyar 
and Cornish, JJ.) COMMISSIONER OF INCOME-TAX, 
Madras v. Sevuga Pandia Thevar. 66 Mad. 251 
= 140 I.C. 450 = 1932 M W.N. 1207 = 36 L.W. 719 = 

I. R. 1933 Mad. 1=A.I.R. 1932 Mad. 767 = 63 M.L. 

J. 634(F.B.). 

j Ss. 2 (1) and 4 (3) {ySXC)— ' As; n cultural 

\ income**^ Maintenance al loioance charged on land. 

I An allowance which a taluqdar agreed to pay to hi» 

I younger hi other and his heirs for their maintenance, 

' though secured by a charge on the tiluqa, cannot be 
' regarded as “agricultural income” wdthin the purview of 
! S. 2(1) read with S. 4 (3) {viti) of the Income tax Act. 
j (Srivustava and Zia id Hasan, JJ.) LAL SURESH 
Singh or^ Kalakankar, In the matter of. 168 I.O. 
810 = 1935 O.W.N. 1143. 

' Ss. 2 (1), 3, 4, 6, 7 and 12 — Applicability and 

construction — Income** — ** Agricultural income*' — Sale 
deed — Covenant in — Amount payable annually to 
vendor by vendee for iendor*s life — Assessability to 
income tax. 

The assessee, the owner of an estate, conveyed the 
greater portion of his estate for valuable consideration, 
and obtained in exchange from the vendee (1) a cove- 
nant to pay his debts, (2) a sum of cash for the expenses 
of his daughter’s marriage and other urgent necessities, 
and (3) a covenant to pay him a life annuity of 
Rs. 2,40,000, payable in six equal instalments, with 
interest at 12 per cent, per annum on any overdue 
instalment. The assessee having objected to the assess- 
ment of the sum of Its, 2,40,000 to income-tax, 

//tVe/, (1) that the annual payment covenanted for 
under the document was not ‘ agricultural income,** 
j w’ithin the meaning of the Income-tax Act; (2) that the 
1 sum in question was not a capital sum or price of the 
I sale, but was “income,” taxable under S. 12 (1) of the 
j Act; (3) that the word “income” under S. 12 (1) was 
not limited by the words “profits’' and “gains” and that 
anything which could be properly described as income 
I was taxable under the Act unless expressly exempted. 

\ {ford Russell of Hill owen.) GOPAL SaRAN NARAIN 

j Singh v. Commissioner ok Income-tax, Bihar 
I AND Orissa. 62 I.A. 207 = 14 Pat. 552 = 1935 A.L. 
|J. 925 = 39 O.W.N. 1093-= 1935 A.W.R. 1030 = 37 
I Bom LR. 817-1935 M.WN. 806 = 166 I C. 866 = 
1936 O.W.N. 810 = 16 Pat.L T. 631 = 8 R.P.O. 1 = 42 
L.W. 243 = A.I.E 1935 P.C. 143 = 69 M.L.J. 190 
(P.O.). 

S. 2 (1) (a) — ‘'A^ricnltitral income ” — Sabape 

loans. 


was exempt from the assessment to income-tax on the Loans made on the system are loans made in 

grounds that they were not so assessable under the cash at the beginning of the cultivating season and re- 
terms of the sanad granted to the Zamindar and that payable in paddy at harvest time. They aie transac- 
the said income was agiicultura! income especially in tions betw’een a lender and a borrower and the mere 
view of the definition of lent in S. 3 (11) {b) of the fact that the lender happened to be the landlord of the 
Madras Estates Land Act. borrower is nihil ad rein. So the excess in value of the 

Held, (1) that following Privy Council ruling in paddy received by the assessee over the cash lent by him 
57 I. A. 228, it must be held that the inclusion of to the cultivators is not “agricultural income” within the 
income from fisheries in the assets of the Zamlndari in meaning of that term in S 2 {\) {a). {Page, C .J., Das 
fixing the peishkush W’as by itself no ground for claim- and Baguley, JJ.) COMMISSIONER OF INCOME TAX, 
ing exemption fron assessment under the Indian Burma z/. Hajee Cassim TayOOB SURTV. 10 Rang. 
Income-tax Act (2) the right to fishery may be an 77 = I.R. 1932 Rang. 87 = 137 I.O. 66=A.I.R. 1932 
interest in the immovable property but that does not Rang. 19 (S.B ). 

lead to the conclusion that income from leasing the —3. 2 (1) (a) — Source of income — Maintenance 

right to catch fish in a tank is agricultural income within allowance piyaWe out of property. 
the meaning of the Income-tax Act. 5l Cal. 504 ; 54 The maintenance allowance obtained by a widow 
Cal. 863 (F.B.) and 3 Pat. 470, Ref. S. 3 (11) (/>) of under a compromise though derived from an agricultu- 
the Madras Estates Land Act cannot assist the peti- ral estate is not agricultural income within the meaning 
tioner because it only extends the procedure prescribed of S. 2 (1) (<?), and hence is not exempt from income- 
in the said Act for the recovery of arrears of land rent tax under Ss. 4 (3) and 8. {Smith.and Allsop, //•) 
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Rani SaLTANAT BeGAM, [n the muter of, 9 Luck. 
115 = 6 IE. (Oudh) 153=146 1.0. 651 = 10 O.W.N. 
1003 = A.I.R. 1933 Oudh 475. 

- 83 . 2 (1) (a) and 4 (3) — Lean advanced by 
money lender on zarpeshgi lease with nsufructnary 
mort^a^^e—Thika. profits^ if agricultural income. 

The mortgagee who cairietl a money-lending business 
advancerl a loan and the transa('tion was embodied in 
indentures. One of these was described as a zarpeshgt 
lease with usufructuary mortgage. “The mortgagee 
lessee was to be in possession of the piopeities, and, in 
his relation to the cultivators of the soil he stood in the 
position of landlord, dealing directly with them and 
collecting the rents. He had moreover to pay the Gov- 
ernment revenue, cesses and taxes and his name was 
registered in the J^and Registration Department. He 
alone was able to sue for rent whether current or arrears, 
to sue for enhancement or for ejectment and was able to 
settle lands with raiyats and tenants in all the properties, - 
in fact he was in a position to lake all proceedings which ' 
the mortgagor would have been able to take in the ' 
ordinary course if the lands leased and mortgaged had | 
remained in her khas possession.*’ 1 

Ildd^ that the thika profits which formed part of the ! 
rents were agricultural income wdthin the meaning of ! 
S . 2. (1) (a) and as such were exempt from assessment. ! 

field, further, that the fact that the recipient was a ! 
money-lender did not matter, as the business of money- , 
lending ma> bring in an income which is exempt fiom ’ 
income tax on the ground that it is derived from agricul- [ 
tural land. The exemption is conferred, and conferred i 
indelibly, on a particular kind of income and does not j 
depend on the character of the lecipient, {Lord Macmtl- ! 
Ian ) Commissioner of income-tax, Bihar and 
Orissa z/. Kameshwar Singh. 62 I.A. 215 = 14 
Pat. 623 = 42 L.W. 464 = 16 Pat. L T. 609 = 1935 

0. W.N. 1022 = 8 R.P.O. 25 = 1935 M. W.N. 839 = 1935 
A.W.R. 1042 = 39 O.W.N. 1255=1936 A.L.J. 978 = 
157 I.C. 289 = A.I.R. 1935 P.C. 172 = 69 M.L.J. 474 
(P.O.). 

’S. 2 ( 1 ) (b) ( 2 ) — ^'Process ordinarily employed 

by a cultivator'^ — Meaning explained — Cotton ginning 
ts not essential to make cotton fit to be taken to market. 

The process “ordinarily employed by a cultivator 
must mean one in ordinary use amongst cultivators | 
generally. The Income-tax Act so far as agricultural j 
income is concerned only relieves the producer from ; 
liability to income-tax so long as he is a bona fide agri- ' 
culturist carrying on that business in the ordinary course | 
of good husbandry. Where cotton is first ginned and , 
then sold in market, then although it may be distii/ctly , 
advantageous even from the mere point of view of trans- 1 
port to do soil cannot be said that ginning is essential ' 
in order to enable the produce to be fit to be taken to ' 
market. (Pindlay, /.C. and Macnair, A.J,C,) SheO- ! 
LAL RaMLAL V. COM.VIISSIONER OF INCOME TAX, C.P, ' 

1. R. 1932 Nag. 101 = 139 I.O. 316 = A.I R. 1932 Nag. 
61, 

,^3. 2 (1) (b) and (2) — Profits earned by ginning 

cotton and selling it in market — Such Profits are asses- 
sable. 

The Income-tax Officer is entitled to calculate profits 
on the cotton which is the agricultural produce of the 
assessee’s own villages where he gets it ginned in the 
ginning factory before he takes it to market for sale, 
and assess tax on such profits under the Act. {Findlay, 
J.C, and Macnair, A.J,C.) SHEOLAL RAMLAL v. 
Commissioner of Income-tax, C. p. I.R. 1932 
Nag. 101=139 I.O. 316 = A.I.R. 1932 Nag. 61. 

— -Ss. 2 (4) and 42 — Meaning of words 'business' 
xind 'business connection' , 
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The definition of the word ‘business* in S. 2 (4) is not 
exhaustive and does not restrict the meaning of ‘busi- 
ness connection* in S. 42 to .<!uch definition. All that is 
necessaiy is that theie should be a business in British 
' India and a connection between a non-re.^ident peisori 
' or company and that ‘business* and that nonresident 
I person or company has earned an income through such 
i connection. {PeattmonC, C./. and Ran gnekar, /.) COM- 

! missioner of Income tax, Bombay v. National 
Mutual association of Australasia, Ltd. 67 
! Bom 619 = 35 Bom.L.R. 896-147 10.370 = 6 R. 

I B. 199 = A.I.R. 1933 Bom. 427. 

j 8 . 2 (6) — Unregistered company — Thirteen 

constituent firms composed of more than tjoenty persons 
— Liability to assessment to intome tax, 

A company which is not registered under the Com- 
panies Act, although it is a partnership of thirteen un- 
registered firms composed in turn of individual members 
the aggregate number of whom exceeds twenty, is lia- 
ble to assessment to income tax on its profits. {Jat Lai 
and Agha f/atdar, //.) GOPALJl CO. v, THE COM- 
MISSIONER OK Income-tax. 32 P.L.R. 335=A.I.R. 
1931 Lah. 376. 

S 2(12) — "Principal Officer' — Official Liquida- 
tor of Company. 

The Oliicial Liquidator of a ("ompany can be treated 
as its principal officer and if he is managing the business 
of the Company he comes within the definition of princi- 
pal officer under S. 2 (12), {Mukerji and Voting, J J.) 
COMMISSIONER OF INCOME-TAX v, OtMCIAL LIQUI- 
DATOR, agra Spinning and Weaving Mills Co., 
ltd 66 AU. 686 = 162 I.O. 183 = 7 R.A. 288 = 1934 
, A.LJ. 221=3 A.W.R. 366 = A.LR. 1934 All. 170. 

S. 2 (14) and rules under S. 69, R. 2~-Appti^ 

cation for registration by agent of partnei — Validity, 

It is essential that an application for registration 
should be signed by at least one of the paitners of the 
I firm. An application made in that behalf by an .agent 
I of the partners would not comply with the statutory 
j rules prescribing the manner in which registiation is to 
I be effected and the registiation by the Income-tax 
I Officer of such an application would be ultra it res and 
I void. {Page, C.J, and Das, /.) NaCHIAPPA ( ’HET- 
TY AR V. Secretary of State. 11 Rang. 380 = 149 
1,0. 845 = 6 R.R 327 = A.I.R. 1933 Rang. 229. 

"S. 2 (14) — Application for registration as a 

firm — Letters betzoeen partners nlent on material terms 
— Procedure. 

Where the assessees applied to be registered as a firm 
on the basis of certain letters w'hich passed between the 
partners and wffiich did not sufficiently indicate if the 
senior partner had accepted all the terms proposed by 
the junior members, 

Held, that the proper course was to direct the parties 
to write another letter clearing up all ambiguity and to 
allow it to be treated as part of their original applica- 
tion and made in good time. {Rankin, C, J., C. C Chose 
and Buckiand, //.) HaRIDAS PREMJI v. COMMISSIO- 
NER OF Income tax, Bengal. I.R. 1932 Oal. 633= 
139 I.O. 497= A.I.E. 1932 Oal. 409 (S B.). 

—8 2 (14) — Registration of firm — Instrument, if 

need be complete. 

It cannot be said that it is implied that a complete 
instrument only is intended to be valid for registration 
under S. 2, that is an instrument which does not require 
supplementing by other evidence but contains in itself 
the complete agreement constituting the partnership and 
by itself solely operates to create the partnership. It is 
not impossible that a firm should be constituted under 
an agreement, although the agreement has not been 
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executed by all the partners. i^Ranlirt^ C, C.C\ Chose 
and Btukland, J J.) RamLAL MURLIDHAR, Inre^ 
68 Oal. 1006-1341.0. 1066 = I.R. 1932 Cal. 16 = 
A.I.R 1931 Cal. 682 (S.B.). 

S. 2 (14) — ^Registered firm' — Firm for division 

of profits. 

The a^se-sce inherited from her father a sum of Rs. 5 
lacs which sh:: invested in shaies producing a large in- 
come. She applied to the Income-tax Officer for regis- 
tration of what she called an instinment of partnership 
which only purported to show that the respective shares 
of the lady and her thiee minor childien were as speci- 
fied but (lid not show what the business of the firm was, 
what the assets were or what the jirofits were derived 
from. 

Held., that theie could not be any such firm or 
paitnership under S. 2d9, Conti ai t Act, and so it could 
not be registered. {Beaumont^ C.J. and Rangnekart J.) 
liAi Sakinaboo, 7// I.R. 1932 Bom. 345 = 137 
I.C. 903 = 34 Bom. L.R 100 = A.I.R. 1932 Bom.116. 

• S. 2 (15) — “Total inmme” — If includes un- 
realised decree. See fNCOMK TAX ACT, S. 13. 1935 

A.L J. 374 = A.I R. 1935 All. 378. 

‘ — '■■■-S. 3—*' As I at /on of indtvidnah" — Group of 
codicir^ — Guardian ca> ) ytiig on himness 'ivith combined 
resou/ces — Unit of assessment . 

The term “association of individuals” in S. 3 has no 
technical meaning. It meiely means a group when the 
properties of a number of individuals are pat together 
and one business is earried on with the combined 
resources (for instance by a guardian on behalf of several 
niinois having distinct and ‘•pec.ified shares in the pro- 
perties) it is open to the Income (ax Officer to regard it 
as one business carried on by an association of individu- 
als within the meaning of S. 3 and make a single assess- 
ment on the guardian as repiesenting that association. 
He is not bound to assess each minor separately. It 
may be diHeient of course if no business is carried on 
and the trustee or guardian is merely in receipt of the 
income on behalf of the beneficial ies or minois. 
{^Beasley., C. J t Ramesatii and Cor/ii>/i<, /y.) 
JVIIS.SIONER OE INCOAIK-TAX, MAIJKAS v. SaI.DANHA. 
65 Mad. 891 = I.R. 1932 Mad. 607 = 138 I.C. 1= 1932 
M.W.N. 676=35 L.W. 736 = A. I.R. 1932 Mad. 378 
= 62M.L.J. 600 (FB,). 

— — 'S. 3 — ''Association of individuals" — If includes 

trustees. 

Per Jai Lai and Skeinp . JJ, — The cxpres.sion “asso- 
ciation of individuals’' in S. 3 includes cases of all trus- 
tees and does not exclude cases where the beneficiary is 
not a living person and as such the income of a news- 
paper and press run by trustees in the hands of the 
tiustees, is liable to be assessed, {young, C.J., Addison 
and Tek Chand, J /.) TRIBUNE PRESS v. COMMISSION- 
ER OK INCOME TAX, PUNJAB. 16 Lah. 829 = 37 P. 
L.R 888 = 168 I.C. 306= A. I.R. 1936 Lah. 670 
(F.B.). 

Ss. 3 and 14 (1) — Claim to exemption from tax 

— Onus of proof. 

The burden is no doubt on the revenue authorities to 
fallow that income which is sought to be taxed 
is income which is rendered liable to tax by the .statute; 
but the onus of showdng that a particular class of income 
is exempted from taxation lies on the assessee. In a 
case where the revenue authorities have discharged the 
onus which lay on them by showing that the assessee is 
in receipt of income, .S. 3 of the Income tax Act renders 
that liable to taxation, it is for the assessee then to prove 
that the income which he is in receipt of is exempted 
yrom taxation by the Act. For the purposes of S. 14 
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(1) of the Act, what the assessee has to show (1) that 
he is a member of a Hindu undivided family, and (2) 
that he receives the income in question as a member of 
the family. {Courtncy-Terrell , C.J„ Khaja Mahommed 
Noor and Agarwala, JJ) VlSHESWAR SiNGH v. 
COMM1S.SIONER OF INCOME TAX, B. & O. 14 Pat. 786 
= 1661.0.116 = 7 R.P. 685=16 Pat.L.T. 361 = A.I. 
R. 1935 Pat. 342 (S.B.). 

S. 3 — "Company" — Company in liquidation. 

A company which has gone into liquidation is a 
“company” within the meaning of S. 3 and the Official 
Liquidators can be assessed as representing the c.om- 
pany. {Mukerji and Young, JJ.) COMMISSIONER 
OK Income-tax v. Officiai. Liquidator, Agra 
Spinning and Weaving Mii.i.s Co., l/ro. 56 All. 
685 = 15210. 183 = 7 R.A. 288 = 1934 A.L.J. 221 = 
3 A.W.R. 356 = A.I.R. 1934 All. 170. 

— Ss. 3 and 4 — Company — Insurance company — 

Fcieign income — Liability to assessment . 

In the case of a non-resident income which neither 
accrues nor arises nor is received within British India 
may be liable to tax under the combined operation of 
Ss. 3, 4 & 42, that is to say, a non resident ni.iy be liable 
to tax in lespett of souices of income, which would not 
be liable to tax in the case of a resident. In the case of 
insurance company limited by guarantee having head 
office outside Biitish India and branch offices in various 
places including Bombay, profits derived from the invest- 
ment of moneys representing profits derived from parti- 
cipating policies aie profits or gains accruing or arising 
to the assessi'e company, diiectly or indirectly, though or 
from a business connexion oi property in British India. 
Theie is no distinction in principle between the 
case of goods acquiied in British India by an agent in 
British India, and sent to the piincipal lesident outside 
Biitish India and theie sold at a profit, and the case of 
moneys collected by an agent in Biitish India and sent 
to the piincipal outside Biitish India and theie invested 
by him at a profit. I’lofits made by an insurance com- 
pany outside British India on premiums of participating 
policies collected and sent by its branches in India by 
investment outside India are profits or gains which aie 
liable to tax in India. {Beaumont, C.J. and Rangnekar. 
J.) COMMISSIONER OF INCOME TAX BOMBAY 
National Mutual association of Australasia, 
Ltd. 57 Bom. 519 = 35 Bom.L.R. 896= 147 I.C. 666 
= 6 R.B. 209 = A.I.R. 1933 Bom. 427. 

S. 3 — 'Firm' — Meaning of. 

A firm for the purposes of the Income-tax Act is a 
collective term for a number of persons who enter into 
partnership with one another. {Addison and Sale, J J.') 
Lahore Ice P'actories Association, Lahore s7. 
Commissioner OF Income-tax, Lahore. A.I.R. 
1936 Lah. 100. 

Ss. 3 and 10 (2) (iii) and Explanation— 

registered as company — Capital consisting of recurring 
subscriptions — "Guaranteed interest" thereon, if taxable 
as profits — Subscriptions, if borrowed capital. 

The Maduia Hindu Permanent Fund was incorporat- 
ed as a limited company under the Companies Act, 1882. 
Its objects W’ere stated to be («) to enable persons to 
save money; {b) to invest their savings in landed pro- 
peity and Government Promissory Notes; {c) to secure 
loans at favourable rates of interest and to grant loans 
on sound securities. The capital of the Fund was con- 
tributed by two classes of subscribers at the rate of Re. 
1 per mensem per share, the A class subscriber for 45 
months, the B class subscriber for 84 months. At the 
end of the period, the former was paid off Rs. 50, the 
latter Rs. 102-8-0, and the account was closed. The 
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amount so paid to the subscribers in excess of their sub- 
scriptions was called “guaranteed interest” which the 
fund claimed to be entitle<l to deduct from its income in 
computing its taxable profits. It was assumed for the 
pun3ose of the reference that the transactions of the 
fund w'ere confined to its membeis though the rules 
provided for loans also to non-subscribeis and to legister- 
ed Co operative Societies. 

Held, (/) that the ruling in Styles' case had no appli- 
cation to the case ami the guaranteed iiUtiest was part 
of the piofits ; but in') that the fund was not really a 
company, the amount of lecuning subscriptions paid 
periodically by the shaiehoklcis or subscribers was not 
thare capital or boriowed capital as oidinai ily under- 
stood. It was something dilfeient frt'in both, but in 
\iew of the explanation to S. 10 (2) (/r/) of the Income- 
tax Act, it should be deemed a borrowing of tapital. It 
partook the nature of a loan on which the fund contract- 
ed to pay a fixed interest which, net being in any way 
dependent on the earning of profits, could be deducteil 
fiom the profits and gains of the Association umlei S. 10 
(2) (//-O of the Act. 47 M. 1 and 3 I. T. C. 385, Disc. 
(AVrif/t’ r, C ,J , Ramesatn, Sunday am Chetty, Pakenham 
Walsh ami JJ.) Co^.^^SSIONKR OF INCOME- 

TAX, Madras v. The Madura Hindu Permanent 
Fund, ltd. 66 Mad. 416 -I.E. 1933 Mad. 348- 
143 I.C. 894 = 1933 M. W N. 296 = 37 L.W. 379- A.I. 
K. 1933 Mad. 347-64M.L.J. 260 (F.B.). 

[D 58 M. 8 (13).] 

S. 3 — '‘Income' — Allowance raeivcd by Lord 

Btshop of Luikinw from foreiy^n fund. 

An allowance I eceived by the Lord Bishop of Luck- 
now as su(h from the Colonial Bishopric P'und in 
England is an income within the meaning of S. 3. 
(^Mnker/i and Sen, JJ ) C J.fL SOUNDERS fn re, 64 
All. 223 = I.R. 1932 All 275 = 137 I.C. 84 - 1931 A.L. 
J. 1107 = A,I,R. 1932 All. 161. 

S. 3 — Income — Money recened on behalf of 

allot hex. 

When the Act ])y S. 3 subjects to chaige “all im onie“ 
of an individual, it is what reaches the individual as 
income which it is intended to charge. Where, there- 
fore, a decree of the C.’ouit chaiges the asse.ssee*s whole 
losources with a specific payment to his step-mother, it 
to that extent d.*/erts his income fioni him, and directs 
it to his step mother; to that extent what he receives foi 
her i.s not his income. It is not a case of the application 
by the asse^see of part of his income in .i particular 
way; it is rather the allocation of a dum out of his revenue 
before it becomes income in his hands. (1901) A. C. 
26, Expl. {^Lord Macmillan,') BKJOY SlNGH DUDHU- 
RIA COMMISSIONER OF INCOME-TAX, C xl.CUTTA. 
60 I A. 196 = 60 Cal. 1029 = 1933 M.WN.663 = 37 
C.W.N. 885 = 67 C.L J 503 = 1933 A.L J. 641 = 36 
Bom.L.R. 811 = I.R. 1933 P.C. 127 = 143 10. 145 - 
37L.W. 776-A.I.R. 1933 P.C. 145-65M.L.J. 285 
(P.C.). 

[D. 13 P. 197 (199) (S.I3.); 37 Bom.L.R. 126(129).] 
— S. Z— Maintenance amount — Liability to tax. 

Quaere. — Where the estate in the hands of the son is 
charged with the maintenance of the step-mother, 
whether the step mother is liable under the Act to assess- 
ment in respect of the payments received by her? {Lord 
Macmillan,) BejoY SINGH DUDHURIA v. COMMIS- 
SIONER OF INCOME TAX, CALCUTTA. 60 I.A. 196 = 
60 Cal. 1029 = 1933 M.W N. 653 = 87 C.W.N. 885 = 
67 C.L. J. 503 = 1933 A.L.J. 641 = 36 Rom.L.R. 811 
=I.R. 1933 P.C. 127 = 143 I.C. 146 = 37 L W. 775 = 
A.I.R. 1933 P.C. 146 = 65 M L.J. 286 (P.C.). 

S. 3 — Partnership between Hindu joint family 

and a firm — If can be formed. 

Q. D.— II— 56 
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No partnership can legally be constituted between a 
firm and an association of a joint Hindu family. 
{Niamatullah and Bennet, JJ.) PaRRHU I.AL PEA- 

REY lal Commissioner of Income tax, U.p. 
157 I.C. 116 = 8 R.A. 101 = 1936 A.W.R. 329 = 1936 
A.LJ. 654 = A I.R. 1985 All. 623. 

S. 3 — Piofits — Meant nyr — Life Insurance Coni' 

party — Sums paid to polu y holders as profits — Assessa- 
bility to income tax. 

The sum of money allocated by a Life Insurance 
Company for distiibution amongst the paiticipating 
policy hoklers must be LOiiMdered to be a poition of the 
profits of the company and as such assessable to in- 
come tax not an exptiulituie incuiietl solely for earning 
the profits w ithin the meaning of S. 10 (2) (/a*). 

Per Bhidc. J, — The “profits of a busiiuss” mean the 
net pioceeds of the concern aftci deducting the neces- 
sary outgoings, without W'hich those proceeds could not 
be earned, and the net proceeds must be taken to be the 
basis for the assessment of income tax, ii le'-peclively of 
their subsequent application or allocation. {Addison 
and Bhide. J J,) BHARAT IN.SURANCK CO., LTD., 

LAHORE z>. Commissioner of Income-tax, Pun- 
JAH. 12 Lah. 704 = 32 P.L.R. 960 = I.R. 1931 Lali. 
701 = 132 I.C. 861 = A.I.R. 1931 Lah. 739. 

[Affirm. 61 I.A. 41 (P.C.).] 

S. 3 — Scheme of taxation — Liability to tax in 

the year of assessment upon incime of f/cz tous year. 

Obiter, — The scheme of taxation under the Income- 
tax Act, 1922, is a definite depaituie fioin the system 
prevailing under the pievious Income-tax Act of 1918. 
By S. 3 of the Act ot 1922, the tax to be charged for 
any year is in lespect of income of the previous year. 
The intention of S. 3 is not to Deal the income of the 
previous year merely as a measure of the unascertained 
income of the >ear of assessment, but to tax the assessee 
in the year of assessment upon the income received by 
him in the previous year. {Sir Geoi\^e Lowndes,) 

Commissioner of Income-tax, U. p. p. Tehki 
Garhwal STATE. 61 I.A. 1 = 56 AIL 1=3 A.W.R. 
97=11 O.W.N. 161 --36 Bom. LR. 257 = 69 C.L.J. 
115=1934 MW N. 161=6 R P.C. 56-38 C.W.N. 
314 = 1934 ALJ. 165=39 L.W 278 147 I.C. 434 
= A.I.R. 1934 P.C. 34=66 M.L J. 127 (P.C.). 

S. 3 — T nnt — Liability of trustee to assessment 

— Curnmbhoy Ehrahim Baronetcy A.t {IV of 1913). 

In cases of trust not covered by .Ss. 40 to 43 of the 
Act, the peison liable to assessment is neither the 
trustee nor the benefici.uy as ‘•uch but the peison in 
actual receipt and control of the income which it is 
.sought to reach. If the beneficiary receives the income 
or profits, he is liable to be assessed ; if the trustee re- 
ceives and controls them, he is primarily so liable. WiP 
hams V. Stnjer. (1921) 1 A. C. 65, Kef. But the 
trustees of Currimbhoy Ebrahim Baronetcy, having 
been created a Corporation .sole by their Act, constitut- 
ed an ‘individual’ within the meaning of S. 3 and a 
taxable unit and as a matter of convenience may be 
assesseil to income-tax and super-tax. {Beaumont. C.J. 
and Rangnekar. J,) COMMIS.SIONKR OF INCOME-TAX, 
Bombay v. 1'rusteks of the sik Currimbhoy 
ebrahim. 33 Bom L R. 1549 -- 136 I.C. 488 = I.R. 
1932 Bom. 184 = A I R. 1932 Bom. 106. 

[Affirm.^61 LA. 209 (P.C.) ] 

S. S — Unrepfistered company — Thirteen consti- 
tuent firms having more thaiituenty persons — Liability 
to be assessed to income-tax. 

The fact that in S. 3 the legislature drew a distinc- 
tion between a company and a firm or other association 
of individuals clearly shows that the provisions of the 
Act do not prevent an association formed for the 
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purpose of doing business from being made liable to 
income-tax on the profits even if it has not been regis 
tered in accordance with the law' relating to the incor- 
poration of companies. A so-called company which 
was not registered and which consisted of thirteen con 
stituent firms having more than twenty persons held 
liable to be assessed to Inc ome-tax. (/f// I.al and A^ha 
Haidar, JJ.) (lOPAbJt CO. THK CtJMMlSSlONKR 
OF Lncomk i'AX. 32 P.L R. 335-=A.I.R 1931 Lah. 
376. 

S. 4 — ^\^ccrmng or anstn.f'' — Interpretation. 

The words “ac( iiiing or arising” merely refer to the 
connexion between the income and the country in q'KS- 
tion and they do not explain wh.it is or is not income, j 
{Nianiatullah and Ihnn t, / /.) J.AtlM ANDAK I)AS ' 
VaiSH, /// 67 All. 737 -156 I.C.939 8 R.A. 62 

-1935 A ll J. 374-1936 A.W.R. 620- A.I.R. 1935 | 
All. 378. 

S. 4 -'As^es tit’ intying p> cpej ty inort i^mgrd by him \ 

— Profits or guns aie deemed tj have art ^en from date | 
of con jinn it ion of sale, ! 

Where the profits c)r gains arising to the assessee from I 
the buying fjf the pioperty niortg.iged to him are tax- j 
able, such profits oi g.iins must Ire deemed to have i 
arisen fiom the date of the confirmation of the sale. ; 
{Lord tMacmillan.) KA(}I1UNAN1)AN PKA-SAD SinC.H . 
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ed to be followed, by actual delivery of commodities or 
whether the contracts were intended to be closed and 
were closed, by corresponding contracts of sale and 
piirch.ise, so as to result merely in payment of differ- 
ences : that tlie profits did not accrue or arise in Hritish 
India and were not therefore taxable. {Beaumont , C. 
J, aad Ban^nckar, J.) COMMISSIONER OF INCOME- 
TAX, nOMCAY CHUNILAb B. MEH'PA. 57 Bom. 
j 719 -=159LC. 413 = 37 Bom. L.R. 753 = A.I.R. 1935 
j Bom. 423. 

! S. 4 — Coal mine — Mortgage and lease in favour 

of same person — Portion of royalty to be applied in 
liquidation of mortgage debt — Kntire royalty is tiiiome. 
The proprietor of a coal mine mortgaged it to a 
company. On the same day, he executed a lea.se of the 
mine to th.e same company at a royalty. A minimum 
sum of Ks. X,000 was to be paid to the proprietor and 
the balmco was to be applied by the moitgagees in 
liquidation of their mortgage debt. 

I/eld, th.it the w’hole of the royalty payable, and not 
merely the sum of Rs. 8,000, which actually came to the 
lands of the mortgagor, should be treated as income of 
the a^sessee. {Courtney Terrell, C./., Kulwant Sahay 
and fames, JJ,) COMMI.SSIONER OF INCOME'TAX, 

Bihar and Orissa v. Manacjer, Katras Encum- 
HKK Ki) Es TATE. 13 Pat. 197 = 6 R.P. 398 - 147 I.C. 


COMMISSIONER OK INCOME TAX, BiHAR AN I) i 1101 = 15 Pat.L T. 11 = A.I.R. 1934 Pat. 116 CS B.). 

OR 1 S.SA. 60 LA. 133 = 12 Pat. 306 -I.R. 1933 PC. I Ss. 4 and 10— Construction — Income, profit or 

86-^37C.W.N. 670 --14 Pat.L.T. 237 1933 M W. ! — Meaning — .IsTcssee fiymg part of profits to 

N. 429 = 35 Bom.L R. 636 = 37 L.W. 691 — 142 I C. ! thud party under contract — I f e.xcmptcd . 

446 -=67 C.L.J, 294 = 1933 A.L.J. 664 = A.I.R. 1933 | Asses^ees, who were the agents of a company, received 
P.O. 101 -=64 M.L.J 644 (P 0.). | as such agents the sum of Rs. 97,000 odd as profits in 

— S. 4 — Assesses puicliastm^ mortgaged property — | the yc.ii of assessment. Out of this sum they paiil away 

Price for tohtch asH'ssi'c biiii is mark, t 7'alue. j Rs. 19,000 odd to certain third parties under an agree- 

Wheii an asscAsee puridiases with the permission of j ment. Asse^sees claimed exemption in respect of this 
the Court property which is mortgaged to him, the price j sum of Rs. 19,000 odd, which they contended were not 
which lie bids for the property i.s the market value. 1 income, profits or gains under S. 4 of the Income-tax 
{Loid Macmillan,') RaC.HUNANDAN Pka.SAD Sinch Act. 

V. C.OMMisSiONKR OK Income-'I'aX, Bih\R aNd /A/r/, that the sum Could not be deducted and that 
OUlS.SA- 60 I A. 133 = 12 Pat. 305 -^IR 1933 PC. they w'eie lia))le to be assessed to income tax on the 
86-37 C.W.N. 670 14 Pat L T. 237 = 1933 M.W. whole amount of Rs. 19,000 odd. {Beaumont, C J , and 

N. 429 = 35 Bom L R. 536 = 37 L.W. 691^-67 C.L J. Bani:nek,tr, /.) COMMISSIONER OK INCOME-TAX, 
294 = 1933 A.LJ 664 = 142 I C. 446 = AJ,R. 1938 - Bombay r. MACDONALD & Co. 166 I.C. 274 = 7 R. 
P.C 101 -64 M.L.J. 644 (PC ). | B. 497=37 Bom.L.R. 126 = A.I.R. 1935 Bom. 197. 

S. 4 — /Justness profits anstng abroad — Asie.\see \ 3, 4 — ('o-operative Society — Intel est on securi- 

cairying business and residing in India —fuability to ties and income from land — If exempt from taxation as 
tux — I'eit — Contracts settled by payment of differeiues j “profits” under CJovernment of India Notification, dated 
and Hid actual dclivei y—Plfeit. \ 12 8 1925. .Yrr INCOME-TAX ACr (l922), S. 60. 11 

S. 4 of the Income-tax Act deals with the place where ! Rang. 521 = A.I R. 1934 Hang. 27 (S B ). 

t lie profits accrue or aiise and not the place w here the j 3,4 — Income from land — Exemption from uu 

peison who is the ultimate source of profit resides or i come tax. 

Carries on liusmess. Thefactth.it profits arising under I Per Kulwant Sahay, J, — If the income is derived 
contracts made abro.ad depend on the exercise in British | from land used for agricultui'al purposes as rent or re- 
India of knowledge, skill and judgment on the part of | venue then such income is exempt from assessment, 
the assessee and upon instructions emanating from | The income cannot be made taxable unless and until it 
British India cannot involve tliat the profits accrue or i can be brought strictly within the letter of the law. 
arise in Britisli liidi.i, when they are not received in • {Courtney Terrell, C,f., Kulwant Sahay and James, 
Biitish India. Asse'ssee had a business of his own in | //.) COMMIS.SIONER OK INCOME-TAX, BIHAR AND 
Bombay and also did business on foreign exchange. He | ORlSS\ v, K.AMESHVVAR SinGH. IS Pat. 336 = 6 R. 
sent oiders by telegram from Bombay to his broker at I P. 412=147 I.C. 1236 = 15 Pat.L.T. 86 = A.I.R. 1934 
foreign places, and the latter executed the orders as a Pat. 178 (3 B ). 

broker on behalf of the as'essee, and on the tran.sactions 3. 4— ‘Income” — Moneys received under use 

being put through, informed the as^e''sce of the same, and occupancy policies. See BRITISH COLUMBIA 
In most of the contracts, no actual sale and purchase or T.A NATION ACT ( 1924), SS. 2 AND 48(3). A.I.R. 
delivery of ai tides took plate, there being only payment 1932 P.C. 121 = 63 M.L.J. 348 (P.C.). 
of differences. The assessee, as a result of these Irans —3. ^—'‘Income' and 'profits' — Distinction be- 
actions, earned a large amount of profits, which were Uveen. 

not brought into or received in British India, but they In the wide sense, ‘income* when contrasted with 
were sought to be assessed on the ground that they ‘capital* means and includes not only income in its strict 
accrued or arose in British India. meaning, but also profits and gains. But in the strict 

Held, that it made no difference in law whether the sense, “income” as contrasted, not with ‘capital* but with 
contracts of sale and purcha'-e were followed, or intend- ‘profits* or "'gains* means a periodical monetary return 
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coming in, and accruing to the assessee independently, 
and not as the nett proceeds, of a business carried on 
-by the assessee as defined in S. 2 (4), In this sense 
‘income* connotes incomings without regard to outgoing?. 
Profits are “the surplus by which the receipts from the 


INCOME-TAX ACT (1922), S. 4. 

response to an urgent demand from the Rangoon branch 
I raided a sum of money by borrowing from local money- 
I lenders and remitted it to Rangoon. Within a few days 
! the Saigon branch paid off the loans out of the mixed 
funds of the business before the return of the loan fioni 


•trade or business exceed the expenditure necessary for 
the purpose of carrying those receipts.” 

Das and Mya Bu, COMMISSIONER OF INCOME- 

TAX, BURMA Z'. Bengalee Urban cooperative 
Credit Society Ltd. 11 Rang. 521 = 6 R.R. 237= 
148 1.0. 633- A I.R. 1931 Rang. 27 (S.B.). 

-S. 4 — '"Intercut arising or accruing'' — Substitu- 

tion of a new mortgage for an existing debt — Arrears 
of interest outstanding on previous mottgage^ zvhether 
deemed realised token neoj mortgage granted — Interest 
not taxable until mortgage realised by sale of property m 
execution of mortgage decree, 

A mortgagee, carrying on a money-lending business, 
accepted a new mortgage in July, 1904, for a capital 
sum representing the principal and arrears of interest 
then due under a previous mortgage of 1894, thereby 
discharging the old mortgage. The mortgagee’s accounts, 
kept on a cish basis, did nut show the arreais of inte- 
rest as realised in the year 1904. In December, 1917, 
the mortgagee obtained a decree on the mortgage of 
July 1904, and in execution thereof, the mortgaged pro- 
perty was purchased by the mortgagee-decree holder 
himself (with the permission of the Court) in November 
1924, and January, 1925, and the sales confirmed by the 
Court in December, 1925. 

Ileldf that for purposes of assessment to income-tax, 
the interest must be deemed to have been received and 
realised by the mortgagee, not when the new mortgage ; 
of 1904 was granted, nor at the dale of the Court-sale, | 
but on the date when the sale was confirmed by the 


Rangoon. The amount was assessed to income tax and 
on a case directed to be stated, 

//eld, that as the profits of the Saigon business Nvere 
more than enough to over the remittance made, the 
presumption was that the payment was liable to be 
assessed to income tax. (Beadey, C\/„ Ramesam and 
Cornish, //.) V.V. R. Firm v, COMMISSIONER OF 
Income-tax, Madras. IR. 1932 Mad. 630 = 139 I. 
C. 173 = 36 L.W. 165 = 1932 M W N. 902=A.I.B. 
1932 Mad. 573 = 63 M.L J. 227 (F.B.). 

■S. 4 — A/orl gagee decree- holder purchasing pro- 
perty with permission of Court — Amount of purchase- 
money in excess over p> met pal and expen^e^ — Whether 
interest realized and taxable. 

When a mortgagee decree holder, with the permission 
of the Court, bids for and purchases the mortgaged pro- 
I perty at a iiulicial sale, under O. 21, R. 72(2), C. P. 

Code, to the extent, that the purchaseil price exceeds 
, the principal sum due and the expenses inclined for the 
i sale there is a reali/ition of interest, i,e„ a payment of 
i interest and this amount can be taxed. (^Lord Mumtl- 
Ian,) RAGHUNANDAN PRASAD SINGH v. COMMIS- 
SIONER OF Income v\x. Bin vr and Orissa. 60 I. 
A. 133 = 12 Pat. 305 - 1 R. 1933 PC 86 = 37 C. W.N. 
570=14 Pat. L.T. 237 = 57 C L J. 294 = 1933 A L.J. 
564 = 1933 M W.N. 429 = 35 BomLR. 536 = 37 L. 
W. 691 = 142 I.O. 446 = A.I.R. 1933 P.0. 101 = 64 M. 
L.J. 544 (P.O ). 

Ss. 4 aud ^2— Pro/its accruing in Bntish /ndia 


Executing Court under O. 21, R. 92, C. P. Code. The but earned elsewhere — ,4ssessabtltty. 
transaction of 1904, was in effect the substitution of a The tax is charged on profits “accruing, arising or 
further and better security for the old, and the mortgagee received” in British India. It is immaterial if the work 
•did not by virtue of that transaction receive payment was done and money spent abroad to earn it. So a 
then and there of the arrears of interest outstanding on non-resident company assessed under S. 42 in respect of 
the previous mortgage, and he was not therefore liable a business in which the manufacture of a commodity 
to be taxed on this sum as being income received when takes place in a foreign country and the sale thereof 
the new’ mortgage was granted; the sum representing the takes place in British India, is not entitled, in computing 
arrears of interest (though after 1904 secured by the new | the profits and gains of such badness, to m.ike a deduc- 
mortgage) continued to retain its character as such down I tion representing tne proportion of profits earned by 
to the time of the judicial sales, and w’hen the mortgagee I manufacture in the country of origin. (Rankin, C.J., C, 
as the result of the judicial sales received payment in * C. Chose and Buckland , J J f) PORT Said SALT ASSO- 
account of the sum due under the mortgage of July, 1904, CIvriON, In re, 59 Oal. 1223 = I.R 1932 Cal. 346 = 
he then recevied pav merit for the first lime of the arrears 137 I.O, 340 =55 C.L.J. 182 = 36 O.W.N. 563 = A.I.R. 
of interest included in that sum, 1932 Cal. 626 (S.B.). 


//eld, accordingly, that the sales having been confirm- ^ 
■ed and become absolute in December, 1925, the inort- , 
gagee was liable to pay income-tax for the year 1926 ! 
1927 on the arrears of interest as being profits or gains 
of his money-lending business in the previous year, 1925- 
1926. 5 T.C. 159; 14 T.C. 22 and 1933 A.C. 1.39, distin- 
guished judgment of the High Court, 9 Pat. 48, Alfir. | 
(/:W Macmillan?^ RAGHUNANDAN PRASAD SiNGH ' 
V, Commissioner of Income-tax, Bihar and 
ORISSA. 60I.A 133 = 12 Pat. 305 = I.R. 1933 P.C. 
86=37 C. W.N. 570 = 14 Pat.L.T. 237 = 1933 M,W. 
N. 429 = 67 C.L.J. 294 = 1933 A.L.J. 564 = 35 Bom. 
L.R. 536 = 37 L.W. 691 = 142 I.O. 446=A.I.R. 1933 
P.C. 101 = 64 M.L.J. 544 (P.O.). 

[R. 36 P.L.R. 199 (201); 12 R. 483 (49l).] 

— — S. 4 — Moneys raised by borrowing and remitted 
do another branch — Borrotved money paid out of mixed 
funds — Remittance, if out of profits or capital. 

On the I5th January, 1927 the Saigon branch of the | 
petitioner’s business, which had considerable accumulat- | 
«d profits but only a small cash balance in hand, in J 


— -S. 4 — ''Source'', 

Per Courtney Terrell, C,J . — The source of the in- 
come must be considered in its proximate rather than in 
its ultimate significance. (Courtney-Terrell C,J., Kul- 
want ,Sahay an i James, J/,) COMMISSIONER OF IN- 
COME-TAX. J3IHAR AND ORISSA V, KaMESHWAR 

Singh. 13 Pat. 336 = 6 R.P. 412 = 1471.0.1238 = 
15 Pat L T. 85 = A.I.R. 1934 Pat. 178 (S.B.). 

! [Affirm. 16 P.L.T. 609.] 

I Ss 4, 6 and 12 — Transfer of entire property by 

! assessee — T ransferee to pay off debts and annuity to 
I transferor — Annuity, if taxable. 
j The assessee was the owner of a landed estate known 
as the “nine annas Tikaraj Raj.” He had contracted 
heavy debts. He executed a deed by which he trans- 
ferred his entire interest in that estate to the transferee. 
The consideration for the transfer was the payment by 
the transferee of the transferor’s debts amointing to a 
considerable sum, the further payment by her the ex- 
penses of the marriage of the daughter of the transfe- 
ror and a life annuity of Rs. 2,40,000. It was contended 
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hy the as^essee that the life annuity payments must be 
considered as payment by instalments of a capital pur- 
chase sum and secondly, that the payment should be 
considered as derived from the estate and theiefore 
exempt from taxation undei S. 4 as agricultural income, 

//t’/i/f (l) that an owner of capital might exchange it 
for an income which was taxable, or for anothei form of 
capital which w'as not taxable and the question whether 
what was obtained in exchange should be considered as 
taxable dtpinded upon the nature of the transaction in 
the paititular case. (Per /’;/// Be/icA) (2) that the 
annuity cannot be consideied as “revenue (lerived from 
land which is used for his agricultural purposes.” (3) 
Ily Courtucy-Terrell , C.J. and Varnia, J. {Khaja 
ATohamad Ncor , contra) that in spite of the use of the 
word annuity, the sum in question was not capital 
but was income aucl was so taxable, and it was im- 
material that it was the “pine-” of tiie property 
transferred, ludey v. FlctcAe},Z H. and N. 769; 
ATtnnfer of National Rcieiiue v. Spooner, (1933) 
AAl. ()M\ St'citlary of Slate V . Scohlde^ (1903) A.C. 
299, Expl. {Coiirtney-Ttriell ^ C.J.^ Mohamad Noor 
and Vanna, JJ.) COMMISSIONER OF INCOME-TAX v, 
OOPAL Safan Nakain SiNcdi. 13 Pat. 661 -- 151 
I.C. 477 - 7 R.P. 97 - 15 Pat.L.T. 326 - A.I.R. 1934 
Pat. 384 (P.B.). 

[Affirm. 62 I A. 207-14 Pat. 552 (P.C.).J 

s.4(i)--r; ompensdtion foi dttenmnati cn of 

— Description^ as commission — Whether assessa- 
ble to tneomedax. 

Wheie an agenc'y is not for fixed period, compensa- 
tion received by the company as agents of a Imsiness 
concern for determination of the agemy, such compen- 
sation not being commission in lieu of notice, does not 
lose its character of capitalised value of future annual 
taxable income meiely by leasoii of the fact that it is 
descTibed as conimi>sion foi the >ear of receipt. The 
measure of such compensation for the loss of the agency 
is no te‘-t of its character as between capital or income. 
It is only in exceptional cio'umstance.s that anything is 
to he g lined by considering whether the agent would 
have enforced a claim foi damages and whether he could 
theieby have detained the same amount of compensation ! 
for loss of agenc'ies is a receipt in resiiert of a capital j 
asset in the nature of good-will. Also it does not ' 
become an ex y:ratia payment meiely because the princi- i 
pal has been generous. (^Rankin, C ./•* C.C. Chose and j 
Buck! and, J Jf) SHAW WALLACE & CO., In the' 
matter of, 68 Cal. 1163 = T R. 1931 Cal. 899 = 134' 
I.O. 899 = 35 0. W.N. 361 -A.I.R. 1931 Cal. 676. 

[Affirm. 59 I.A. 200 = 59 C. 1343 (P.C.\1 

S. 4 (1) — Con^trnttion and scope — Brofits accni- ; 

t n^^ or a ri si ns; t n Bn ti sh I nd t a — T a xabi I tty — Recei pt \ 
in Bfitish India — I f condition precedent — Residence in ' 
Biitish India of i eupunt of profits — If essential. | 

The words “accruing oi aiising*' in S. 4 (l) of the ■ 
Income tax Act extend the scope of the Act to income | 
which may not be received in Hritish India; and if j 
moneys are oarnecl by cariying on a business by exeicis j 
ing a profession in Ihitish India, liability to tax cannot j 
be avoided by arranging that the moneys aie to be paid 
outside India. The question to be determined is the I 
place where the profits acciue or arise, and not the place | 
where the business in which the profits are earned is 
carried on or where the assesses resides. {^Beaumont, 
C,J. and Ranonekar, /.) COMMISSIONER OF INCOME- 
TAX, POMBAY 7'. CHUNILAL B. MRHTA. 59 Bom. | 
719 = 159 I.C. 413 = 37 Bom.L.R. 753=A.LE. 1936 
Bom. 423. 

— “S. 4 (1) — Foreign income — Lord Bishop of 

Lucknoiv — Allowance received in London — Liability to 
assessment. 


[ INCOME-TAX ACT (1922). S. 4. 

I The Lord Bishop of Lucknow who drew a salary from 
[ the Government of India also received a certain annuab 
I allowance fiom the Colonial Bishopric Fund, London* 

I The sum w’as payable in London and the payment wa& 
gratuitous and w'as one made to the incumbent of the 
office of I.ord Bishop, Lucknow. 

^ Held, that the income “accrued** or “arose" in Biitish 
, India because it became payable on account of the 
' assfcbsee being in Biitish India and was consequently 
assessable to income-tax. l^Mukerji ami Sen, //.) 
c.J.G. Sounders, in re. 64 All. 223 = 1 R. 198a 
All. 275 -137 1 C. 84 = 1931 A.L.J. 1107 = A.I.R. 
1982 All. 151, 

[R. 12 R. 477 (482). J 

S. 4(1) — Imome accruing in British India — 

Asses^ees acting as agents at Bombay for a company aC' 
Indore — Commission paid in fact at Indore — Test of 
assessability. 

'The assessees were a firm carrying on business in 
Bombay and acting as general agents for a company 
I at Indore. By the terms of the agreement between 
; them, the agents w'cre entitled to a commission on sale*} 
effected by them and to letain that commission out of 
the proceeds. But as a matter of fact, all the proceeds 
were sent to Indoie by the Bombay firm and the com- 
mission was paid only at Indore. On a question aiising 
whether the commission was “money arising or accruing 
in British India”, held, that the fact that the commission 
might have been segregated and paid hi Biitish India 
indicated that the income accrued in Biitish India and 
v>as assessable accordingly. The income being com- 
mission upon sales made in Bombay, does accrue or 
arise in Biitish India, and none the less so, because as a 
matter of practice between the parties, it is paid in 
Indore, and the ultimate right to it arises under an* 
agreement made in Indore. 32 Bom.L.R, 67l , Dist. 
{Beaumont, C.J. and Bailee, J.) COMMISSIONER OF 

Income-tax, bo.mbay v, sarup Chand IIukum 
Chand. 55 Bom 231 = LR. 1931 Bom. 345 = 132 I. 
C. 505 = 33 Bom.L.R. 382 = A.I.R. 1931 Bom. 236. 

8.4(2) — Dissolution of partndrship — Interest 

on capital paid to outgoing partner — If profits assessa^ 
ble to im ome tax. 

On dissolution of a partnership an outgoing partner 
has the right to receive not as in the case of a share- 
holder in winding up a company only a shaie of the 
assets; but to receive payment of his profits, profits which 
were his befoie dissolution and do not cease to be his on 
dissolution. The amount of interest cn capital which he 
receives is received by him as payment of piofits and not 
as capital and as such is assessable to income tax. 
69 M.L.J 401 = A.I.R. 193*1 Mad. 633, reversed. {Lord 
Atkin.') COMMISSIONER OF INCOME-TAX, MADRAS 

z/. Muthukaruppan Cheitiar. 62 I A. 203 = 68 
Mad. 881 = 156 I.C. 671 = 42 L.W. 159 = 7R.P.O. 
229 = 1936 O. W.N. 807 = 1935 A L J. 863 = 1936 A. 
W.R. 978 = 39 O.WN. 1089 = 37 Bom.L.R. 815 = 
1936 M.W.N. 761 = A I.R. 1936 P.0. 117 = 69 M.L.J. 
187(P.C.). 

S. 4 (2) — F 01 ei gn bust ness — 7 ncome '‘recei ved* 

in British India — Railway company working i n French 
territory — Receipt of profits in Britt di India — Lia* 
bility to assessment. 

It is enough for the purpose of liability to assessment 
if the profits of a business carried on by the assessee are 
received in British India and the place where the 
business is carried on is not material. The Pondicherry 
Railway Company worked the railway in the French 
te rritory but they had an office at Trichini poly in 
British India where the agent received the gross 
proceeds of the line from that place; the agent transmitt- 
ed the net profits to the London office. 
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lieldy the income in question was ‘received* in British 
India and liable to be assessed to iii'ome-tax. (^Lord 
Macnullau.) PONDICHERRY RAILWAY CO., LTD. v, 
COMMISSIONER OF INCOME-TAX, MADRAS. 68 I.A. ' 

239 = 64 M. 691 = I R. 1931 P.C. 203 = 13210. 619= : 
1931 MWN. 701 = 34 L W. 234=33 Bom.LR. ! 
1263=64 C.L.J. 381 = S5C.WN. 895 = 1931 A.L J. i 
481 = A.I R. 1931 P.C. 165 = 61 M.L. J. 251 (P .0.). 

[F. 37 Bom.L.K. 126(129).] 

— — S. 4 (2) — Forcignbiistness — Income not accrinn^ 
an British India — Diiidends received out of British \ 
India from ccmpanies registered in England, 

Dividends received outside British India from sterling 
companies registered and with their share register in the 
United Kingdom hut satisfying the definition of a com- 
pany in vS. 2 (6) ot the Act and assessed to income-tax 
in British India, are not to be taken into account as part 
of the total income of the assessee for the purposes of 
the income-tax assessment. {Beaumont, 6*. J. and 
Murphy, /.) Commissioner of Income tax. 
Bombay v. Major K. C. Coldjk. 55 Bom. 734 = 33 
Bom L R. 776 - 136 I.C. 170 = I,R. 1932 Bom. 164= 
A.IR. 1931 Bom. 420. 

S. 4 (2) — Foreign business — Profits received in 
British India from — Liability to assessment— ‘ Mere 
hook entries — Rffect. 

The assessees, a Hindu undivided family had a cer- 
tain business in Calcutta. They had abo business at M 
and / in Coocli Behar, outside British India. It was 
iound tliat the foreign business made remittances to 
Calcutta which exceeded remittances to them from 
Calcutta. In the book the matter was treated as 
though the remittances to Calcutta were cairying intei- ' 
•est. There were also certain book entires regarding I 
payment to a person Iry the Cooch Behar business on 
behalf of the Calcutta firm. 

Held, that the excess moneys received in Calcutta 
were profits of business brought into British India and 
consequently assessable. 

Held, however, that the money paid to the party 
cannot be considei eel to be profitb brought into British 
India. {Rankin, C.J., C.C, Ghose and Hue kl and, //,) 
MULTANCHAND JOHURMULL, In 58 Cal. 999 = 
I.R. 1931 Oal. 937=134 I.O 937=A.I.R. 1931 Cal. 
727 (S.B.). 

'S. 4 (2) — Foret f^n money lending business — Pio 

perties taken in discharge of debts — Rentals from — 
Assessabihty, 

Per Beasley, C,J, and Bnrdsivell , J., Cornish, J.,dis~ I 
sotting'. — Tire rentals derived from properties taken over i 
in discharge of debts in the course of foreign money- ; 
fending busine.ss and treated as assets of that business ' 
can be assessed as part of the profits of that business 
when remitted to British India under S. 4 (2) of the , 


the retirement, the business becomes a new firm in the 
eye of the law. {Beasley, C,/., Ramesam an i Sundaram 

Chetty^ jf.) Commissioner ok Income-tax, 
Madras 7. Muthukaruppan Chettiar. 40 L W. 
609=165 I.O. 705 = 7 RM. 602 (2) = 1934 M.W N. 
807 = A . I.R. 1934 Mad. 633 = 67 M.LJ. 401 (F.B.). 

' 'S. 4 {2)-— Profits received in British India — 
\Fotetgn business havincf two funds — One alone being 
taxed Remittance to Bntish India — Presumption. 

Wheic there are two funds in the assessee’s foreign 
business, one of which has alteaily been sul)jected to 
I income tax in British India and another wdiich is still 
1 liable to income-tax, it may be leasonable to presume 
that a remittance made to British India was out of the 
; fund that had already been ta.xed. That, however, is 
I not an irrebuttable presumptron aiul where the book 
I entries of the assessee himself show that the whole of 
I the fund which had been subjected to income-t.ix was 
I invested with the constituents of the a^'sessee’s firm and 
; SO remained at the time when the remittance in question 
I was made to British Indi.i so that the remittance could 
; not possibly have been a part of that fund, thepresunip- 
I tion if any, in favour of the assessee is rebutted and the 
; general presumption ‘applic'., namely, that the rtMiiittance 
, was out of profits liable to be taxed. {Beasley, C. 

; Snnlaram Chetty and Burn, //.) MeVYaPPA CHE'r- 

TiAK?^ Commissioner of Income-tax, Madras. 
36 L.W. 873 = 1932 M.W.N. 1282 = 141 1.0.330(2) 
= I.R. 1933 Mad. 116 = A.I.R. 1933 Mad. 14 = 63 
M.L. J. 796 (F B.). 

- S. 4 (2) — Receipt of foreign profits — IVhat 
atnonnis to — Debts due in India — Discharge by hiindts 
issued and payment out of India— Money so paid — If 
taxable as receivtuD in India. 

Assessee was carrying on money-lending business in 
linnevelly and also in Penang. Deposits made with 
him in his Tmnevtlly slrop were repaid by him by 
j means of hmulis on his Penang shop, and the moneys 
having been paid at PcMiang, the payments w’ere recorded 
I in the Penang folio of the Tinnevelly books and in the 
Tinnevelly folio of the Penang books. The profits in 
, Penang were sufficient to cover the payments made, 
i Held, that what the as'-essec did w'as to use in British 
j India moneys available to him in I’cnang, and this 
, amounted to a receipt in Indi.i by him of gains made 
j outside India and were therefore taxable under S. 4 (2) 
of the Income tax Act. It is not necessary that there 
should be an actual transfer of the money and the receipt 
thereof in India to constitute “receipt” under S. 4 (2). 
{Madkavan A'air and Himr^ j/) iSlJ RKAM ANIAN 

Chettiar r/. Commissioner ok Income-tax, 
Madras. 69 Mad. 171 = 43 L.W. 124 = 169 I.O. 
787 - 1935 M W.N. 1191 = A I.R. 1932 Mad. 282 = 69 
ML J. 844 (F.B.). 


Act. {Beasley, C.J., Cornish and Bardssvcll , //.) A. 

S. p. L V. R. Ramaswamy Chettiar 71 Commis- 
sioner OK Income TAX, Madras. 67 Mad. 22= 
148 I.O. 645 = 39 L.W. 19 = 6 EM. 609 = 1933 M.W. 
JN. 1362 = A.I.R. 1934 Mad. 69 = 65 M.L.J. 849 
(F.B.). 

— — ■ S. 4 (2)— Partnership— Retirenit nt of Partner — 
Payment of share of capital and profits — Assessabihty. 

On the retirement of a partner an account was taken 
of the capital and profits of the firm and his share of the 
capita] and profits was paid out to the outgoing partner, I 
there was a dissolution by the retirement and 
on such dissolution the capital and profits became j 
consolidated, and consequently no portion of the amount I 
reserved by the retiring partner was assessable to* 
’income-tax as profits. The fact there W’as no stoppage j 
of business does not make any difference, because after I 


S. 4 {2) —Remittance from branch outside 
British India— Amount less than remittance from 
British India Income tax Officer, tf may assume that 
it represents profits in such branch. 

Under certain ciicumstances it is open to the Income- 
tax Offirer to assume that the amount remitted to British 
India from the branch of the business outside British 
India represents profits made in such branch, in spite of 
the fact that the total amount of such lemittances is less 
than what has been sent fiom British India to such 
brarich. 5 I.T.C. 55, Rel. on. {Jai Lai and Skemp, 
JJ) Sona Ram V. INCOME-TAX Commissioner. 
161 I C. 491 = 8 R L. 763 =A.I R. 1936 Lah. 727. 

4 (S) (1) — Religious or charitable purposes — 

Meaning. 

For the purposes of construing the words “religious 
or charitable purposes” in the Income tax Act, it is 
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quite unnecessary to investigate the meanings of the 
words in the particular system of jurisprudence that 
may be followed by the assetsee. The proper rule in 
the case of such a general Act is to construe it accord- 
ing to the jurisprudence of the country wherein it was 
dratted. Ih91 A.C. 531, Rel. on {Broadway, Daltp 
Stngh and Tapp, J J^) UMAR BAKHSH v, COMMIS- 
siONEF OF Income tax, Punjab. 12 Lah. 12b — 
P.LR. 349 = I R. 1931 Lah. 667 = 132 I.O. 689- : 
A.I.R. 1931 Lah. 678 (F.B.). I 

— — S. 4(3)(i) — Reltf^iousor charitable purposes — 
Mdhomedan wakf — Income of property spent xvholly for 
matntenance of family — Exemption from asseumtut. 

Where a Mussalman executed a wakfnania and ! 
directed that tlie property should be in his possession as j 
manager and that he could spend the iru onie according ; 
to his wishes for the iiiainlenaiK e of himself and his i 
fanuiy and aKo for religious or ( haritalde purposes and 
the deed further conferred a similar right to his heirs. 
Held, that the propcity cannot be said to be in trust 
wholly for religious or charitable purposes and the 
incori’e was assessable to income lax while it was spent 
wh<illy for the maintenance of the assessee and his 
children, (lircadivay, Daltp Siny^h and Tapp,JJ,)\ 

Umar Baksh v. commissioner of Income-tax, | 

PUNJAB 12 Lah. 726-33 P.LR. 349 -I.R. 1931 i 
Lah. G57-132 I.C. G89-A.IR. 1931 Lah. 678; 

(r.B ). i 

■■■■■ S. 4 (3J (1) — '‘'Trust for charitable puipnes"' — | 
Trust to maintain pteu and nexospaper — Profits to be 
entirely applied to ensure its permanency, 

By the will extcuted by the founder of a trust, the 
committee of Inistecs was asked to maintain a press and 
newspapei in an tfiinent (ondition and the profits there- 
from weie to be utilised for improving the said news- 
paper and placing it on a footing of permanency. The 
paper was not supplied fiee to the public but was sold 
to the public at the same rate as other papers and ad- 
verli'-ements weie also ch.uged for. 

Held (per Eull Bench),— the newspaper and 
pres.s were m/t held under trust for any charitable pur- 
pose or any othei obje^'t of genCM al public utility within 
the meaning of S. 4 (3^, Income-tax A(t, and, as such 
income therefroin w.is liable to income-tax. 

Per Tek Chan I, contra.— The press and newspaper 

were held under tiust for charitable purposes within the 
meaning of S. 4 (3) and as such income theiefrom was 
exempt fiom income-tax. A trust of a public character. | 
in which no immediate or ultimate personal benefit of 
any kind is le^ervcd to any individual, created with the j 
object of founding and maintaining a paper, which con- j 
veys news and opinions on matter of general interest to j 
the public discusses matters of public interest, and 
educates the minds of its readers on lines, which the i 
founder considered to be bentficial to the public at large, 
is a tiust for “thi. advancement of an object of general 
public utility.” The fact that the newspaper is net 
supplied free to the poor and the needy, or that it is not 
sold to the public at cost price, would not be material as 
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from income-tax. That Act w’as repealed and partially 
re-enacted by the Provident Funds Acf, 1925 and it ap- 
plies [Cj. (2) of S. 2] to any Government Provi- 
I dent Fund “constituted by the authority of Government 
' for any class of its employees.” The officers of the 
I Court of Wards fall within the class of Government 
i employees and the accumulated balance at the credit of 
the manager of the Court or Wards in the Bettiah Raj 
Estate as a subscriber to the Provident Fund is exempt- 
ed from taxation. {Courtney Ter^el, C,J. and Dhavle^ 
/.) RUIHERFORD V. COMMISSONER OF INCOME TAX, 
Bihar anu Orissa. 10 Pat. 316= I.R. 1931 Pat. 
360-1331.0.360 = 12 Pat.L.T. 384= A.I.R. 193L 
Pat. 461. 

[Rel. 6QM.LJ. 611 (F.B.).] 

S. 4 (3) (v) — Injuries — Meaning, 

The word ‘injuries’ in C’l. (r^ of S. 4 (3) denotes per- 
sonal injuries and none other. {Beasley, C.J., Ramesam' 
ami Cornish, J J,) COMMISSIONER OF INCOME-TAX, 

Madras v, Panchapakesa aiyar. I.R. 1932 Mad. 
398 = 137 I.C. 607 = 1932 M. W N. 6G4 = 36 L.W. 777 
= A.I.R. 1932 Mad.424 = 62M.L.J. 656 (F.B.). 
S. 4 (3) (v) and (vii) — Applicability-Govern- 
ment servant — Compulsory retirement— Compensation 
amount — Liability to assessment. See INCOME TAX 
Act, S. 6. A.I R. 1932 Mad. 424 = 62 M.L.J. 656 
(F.B.). 

S. 4(3)(v) and (vii) — Com m uted pen si on — 

Assessability, 

A capital sum received by the Manager of the Court 
of Wards in commutation of the whole of his pension 
I falls within S. 4 (3) {tv) and is exempt from taxation. 

I That paragraph makes no distinction between pensions 
1 which may be demanded as of legal right and those 
I which are granted voluntarily and between those paya- 
j blc by Government and those payable by any private 
' body or individual. In deciding if the payment is pen- 
sion or a gratuity, ihe ('ourt has to look into the real' 
nature of transaction and the fact that it is called by 
one* name in the Government letter is not conclusive. 

I But the amount is not exempt uiuler S. 4 (3) (vii) as 
! such payment must be considered to have ‘aiisen from* 
j his occupation. 56 C. 211, Foil. {Courtney -Ter rel, C.J, 

I and Dhaide, J.) RUTHERFORD v. COMMISSIONER OF 
I INCOME TAX, Bihar and Okissa. I.R. 1931 Pat. 360 
= 1331.0. 360 = 10 Pat. 315=12 Pat L.T. 384 = 
A.I.R. 1931 Pat. 451. 

Ss. 4 (3) (V) and 7 {V)— Officers' Retiiine^ Fund 

— Compatiy allotting regularly to such fund out of pro- 
fits ’—Amount and interest apportioned between officers 
admitted to such fund m proportion to salaries and to he 
paid OH letirement in lump sum — Assessability, 

During the period of assessee’s employment the com- 
pany was paying him a monthly salary as w’ell as a half- 
yearly cash bonus out of its profits, and income-tax was 
being collected on these amounts. The company had 
constituted an Officeis’ Retiring Fund and made rules for 
its management. The company allotted every half-year 
I out of its profits a certain sum to the credit of this fund- 


no paitoflhe inctime or profit eventually passes into I and invested the same; the amount together with the 
{Young ,,C ,J,, Addison aud Tek C hand, interest earned w’as apjjortioned between such of its 
jj ) Tribune Press v. Commissioner of Income- officers as w'ere admitted to the benefits of the fund in 
TAX, Punjab. 16 Lah. 829 = 168 I.C. 306 = 37 P. proportion to their salaries and the amounts credited to 
li.R. 888-= 8 R.L. 219= A. I.R. 1935 Lah. 670 each officer where shown in a separate pass book given 
(P. B ). to him. The company undertook to pay the amount 

• S. 4 (3) (v) — Accumulated balance in the Proid- lying to the credit of an officer to him on his leaving its 

dent F'ltnd — Assessability — Government employees — service after having previously served continuously and 
Officers of the Court of IVards. satisfactorily for a certain period, and in the event of 

Under S, 4 (3) {?>) of the Act, the accumulated ba- his death, whether during or after the said period of 
lance at the creilit of a subscriber to a Provident Fund to service, to his legal representatives. In the event of an 
ivhich the Provident Funds Act of 1897 applies is exempt officer leaving the company's service or being dismissed’! 
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before completing the said period of service, he was to 
have no claim whatever to the amount lying to his credit 
in the fund, and the same was to be apportioned to the 
credit of other officers then in the employ of the com- 
pany. The last rule declared the right of the directors 
of the company to decide in their discretion which of 
the officers shall be eligible for the benefits of the fund, 
and to make any alteration or addition to the rules, and 
that the director’s decisions on these points and also as 
to the meaning of the rules and on all other matteis con- 
nected with the fund of its administration shall be final 
and conclusive. The amount received by the as‘'essee on 
his retirement out of this fund was sought to be asses- 
sed. 

Held (per Co/msh and P and rang I\ow^ //., 
BeasUy, 6\/., contra). — The payment to the assessee on 
his retirement from the company’s service was in sub- 
stance and in truth the payment of a lump sum in lieu 
of pension, in consideration of his past services. It 
w’as not of the nature of a periodical return ; it was a 
unique receipt not to be repeated. It was not a source 
from which periodical monetary returns could come in 
so far as the Employee was concerned. The only return 
he could expect was a single payment on retirement and 
that the receipt of the lump sum in question was not rn- 
come and as such not as.^essahle, (Case-law referred.) 

Per Beasley^ C.J . — This amount mu'^t be regarded as 
sums set apart periodically, that is to say, half-yearly, 
by the Company in respect of present services rendered 
by the assessee as an addition to salary under S. 7 (1) of 
the Act. Instead of being actually paid then they w'ere 
allowed to accumulate and were paid to hi nr in a lump 
sum on his retirement and, being accumulations of sums 
credited to him for present servrees, the fact that they 
were paid to him at the end of his service in a lump sum 
did not make any diffeten^'e and as such they w^ere 
assessable. {Beadcy, C*./., Connsh and Pandrang 

Bow, yy.) Commissioner of Income tax, Madras 
V Fletcher. 69 Mad. 216-158 LC, 895 = 8 R.M. 
879 = 42L.W 812-1935 M W.N. 749 =AXR. 1936 
Mad. 953 = 69 M.L.J. 611 (S.B.). 

S. 4 (3) (vii) — Applicability. 

(Obtte? per Pa nd rang Pow, y.)— Cl. 7, S, 4 (3) can 
apply only w’hen the receipt is not by way of addition to 
the remuneration of an employee. XSeasley, C J., Cor- 
nish and Pandran ^ A*<W, yy.) CO.MMISSIONER OF 

Income-tax, Madras z/. Fletchek. 59 Mad. 216 
= 1581.0. 895-- 8 R.M. 379 = 42 L.W. 812=1935 
M.W.N.749=A.I.R. 1936 Mad, 953 = 69 M.L.J. 
611 (S.B.). 

-S. 4 (3) (vll) — Compensation for loss of agency 

— Whether taxable. 

Compensation received by a company as agent of a 
business concern for determination of the agency, is a 
receipt arising from business and consequently, if in- 
come, it would be taxable under S. 10 as being an in- 
come from business, or at least under S. 12 as being 
income from other sources. The circumstance that it is 
casual or non recurring does not exempt it fiom taxation 
under S. 4 (3) {vif), (Panhtn, C.J., C.C, Chose and 
Buckland, yy.) SHAW WALLACE & CO., In the 
matter of. 68 Cal. 1163 = I.R. 1931 Cal. 899 = 134 I. 
0. 899 = 35 C.W.N. 361 = A.IR. 1931 Cal. 676. 

[Affirmed 59 I.A. 206=59 C. 1343 (P.C.).] 

— — S. 4 (3) (vii) — Moneylender — Assignment of 
mortgage to — Decree on — Purchase of mortgaged pro- 
perties tn satisfaction of decree— Subsequent sale for 
profit — Profits, if exempt from tax. 

The assessee, a professional money- lender got an 
assignment of a mortgage from another, sued on the 
mortgage and having obtained a decree for a large 
amount, took possession of the mortgaged properties in 


INCOME-TAX ACT (1922), S. 4. 

satisfaction of the decree. Later on he sold the proper- 
ties for cash and made a large profit out of the transac- 
tion. On the net profits being assessed to income-tax, 
the assessee claimed exemption under S. 4(3) (? //) of 
the Income-tax Act, on the ground that the transaction 
was not one in the course of his business, but an isolat- 
ed venture, speculative and casual in nature. 

JJeld^ that though at the Incej)tion, the mortgage loan- 
wras not actually advanced by the assessee, the subse- 
quent advance of an amount for getting an assignment 
of the mortgagee’s rights w'as ceilainly a venture coming 
within the generally recognised ambit of the monej’-lend- 
ing business and coukl not be deemed to be so discon- 
nected with the piofosMon of a mone> lender as to take 
it out of the category of bu'^iness carried on by the asses- 
see. Ihe fact that apartiiular ti.insaction in money- 
lending business was speculative did not take it out of 
its category. Moroever though it w is an insolated tran- 
saction, speculative in character it was not essentially 
dififeient in nature from the asscssee’s other transactions, 
and it could not be said that it was not entered upon as 
a matter of busslne^s. Hence, the profits deiivcd were 
in respect of a transaction connected with his money- 
lending business and liable to taxation. {^Beasley, C . /., 
Rame^ani and Sundanini CheUy, //.) JSURRAMANIA 
CHE'ITIVAR (COMMISSIONER OF INCOME-TAX. 
Madras. 58 Mad. 105- 40 L.W. 318=151 I C 502 
= 7 R.M. 125-1934 M. W.N. 778 = AI.B. 1934 
Mad. 639 = 67 M.L J. 247 (XB.). 

S. 4 (3) (vii)— “AVre i/’/s an stag fiom huuntss". 

The expre'Mon ‘'rect>ij)ts aiiting from l)iisine'=^” in Cl. 
(w/) meaiib "receipts .iii-iii;. fiom Ihe (ayi \uiig on of 
busine-s.” 56 C, 211, Disappr. {Sir Geoig'e /.own- 
des ) COMMISSIONER OE INCOME-TAX. BeNGAI, v. 
Shaw Wai.i.ach Ifi Co. 69 I.A. 206 ---69 Cal. 1345 
=-34Bom.LR. 1033-1932 A.LJ. 688 = 86 L.W 
63 = I.E. 1932 P.C. 156 = 1932 M.W.N. 618 - 9 O w’ 
N. 616 = 65 O.LJ. 386 = 36 OWN. 653 = 1S6IC 
742 = A I.E. 1932 P.C. 138 = 63 M.L J. 124 (P.C.). 

S 4 (3) (vii)- Receipt of casual nature — Assessee 

pnanctng an appeal — Additional snm received by him 
on appeal bcins^ successful. 

The assessee entered into an agreement with one .V, 
who was a party to an appeal pending in the High 
Court, w’herelry the assessee iinflertook to supply funds 
for the conduct of the appeal, in consideration of X 
returning the sums advanced to him together with a 
certain additional amount in case the appeal was decid- 
ed in favour of A". The assessee financed the litigation 
and X won his appeal. The Income-tax department 
assessed the additional sum received by the assessee to 
income-tax. It was contended for the assessee that 
under the above circumstances the additional sum can- 
not be considered to be income, profit or gain from 
business within the meaning of S. 4 (3) (vi) of the 
Income-tax Act, and that it is an income ul a casual 
nature and should be deemed to have been exempted by 
the aforesaid section. Overruling the contention, 

Held, ihal though there was an element of .speculation 
in the transaction, it cannot he gainsaid that the tran- 
saction W’as one of loan from which the lender expected 
to derive considerable pecuniary profit, and so the 
transaction, amounted to business within the meaning of 
S. 10 of the Income-tax Act. {Niamatullab, /,) OaVA 
PRASAD AND CHHOTELAL, In the matter of. 67 All. 
740 = 164 I O. 963 = 7 R A. 838 = 1936 A. W.R. 618 = 
1935 A.L.J. 406 = A.rR. 1935 All. 496. 

• S. 4 (3) (vii) and (viii) — Royalties for prepar- 

ing bricks — Assessability, 

Royalties for preparing bricks are assessable to in- 
come-tax, On the assessee’s land there was a quantity 
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of earth suitable for brick-making. He granted licences 
to brick- makers to erect brick kilns upon the land, to 
take away brick earth and use it for making bricks. 
The assesses charged fees at certain rates for the 
licenses. 

Held, the income was not of a casual or non-recur- 
ring nature, or agricultural income; it could not be con- 
sidered as in the nature of a capital sale of the assets 
of the assessee and that it was assessable to income tax. 
{Courtney Terrell , C.J.and Dhai'le, J.) MaHARANI 
JANKI KUER V, COMMISSIONER OF INCOME-TAX, 
JliHAR ANiJ Orissa. 10 Pat. 276-13 Pat. LT. 

1931 Pat. 310 = 133 10. 38=A.IE. 1931 

Pat. 264. 

8. 4 (3) (vil) — Speculation in stocks and shares^ 

•^Evidence of intention, 

A man may either buy shares tr securities with the 
object and intention of making a gain from the sale 
when those shares or securities have risen to a higher 
price or he may purcha-e the shares or securities with 
the intention of keeping his capital safe and receiving 
meanwhile a certain amount of dividend or interest. 
The intention must be dedin'ed from acts and from the 
circumstances of the case. It is only in the former case 
that the profits are taxalile and the losses deductible. 
{Mtarnatullah and Bcnnet ^ J J f) GaNGA SaGAR, In 
the matter of. 161 I.C. 247 = 7 B.A. 117 = 3 A.W.R. 
178= 1934 A.L.J. 61- A.I.R. 1934 All. 370. 

— S. 4 (3) (vii) —Tranmeiton of loan — Agreement 

to pay portion of consider atu>n realised on sale of pio- 
petty — Money received ivfut/ier come iindei profits. 

The assessee who was a tin mine owmer and worker 
lent certain sums of money to W to enable him to w'ork 
a tin area. Subsequently he again advanced a loan to 
IV in order to enable the lattei to do certain work and 
sell the mine and IV executed an agieeinent by which he 
agreed to pay the assessee a third of the consideration 
w'hich might be realKecl by the sale. 

Held, that the tian^.ution was a private venture and 
not part of the assessee’s business and was a receipt of a 
casual nature under S. 4 (3) (7) and nut profits or gains 
under S. 10 or S. 12 (3). (/Xcc, C./., Das and Mya 
Bu, JJ.) Commissioner OF Income tax, i^ukma 
7 ' MILNE. 11 Rang. 454=148 I.O. 98 = 6RR. 197 
= A.I R. 1934 Rang. 4 (S B.). 

Ss. 4 (3) (vii), 6 (vi) and 12 ^Employee's 

gratuity — Termination of sttince on insolvency of em^ 
ployer — Payment of gratuity by stranger — Asse^sability. 

Assessee who w'as in the service of Company A, as a 
puiser, W'as afterwards taken into the service of Com- 
pany B, who had at some time acted as agent of Com- 
pany /-/. There was an understanding, but no formal 
or legal contract, that assessee would be paid a gratuity 
on termination of service if the same w'as satisfactory. 
The fund, however, was entiiely at the disposal of the 
Company B. 'Die Company, however, went into 
liquidation and the assessee lost his employment as w'ell 
as the gratuity. Ikrt a stranger who was interested in 
the Companies A and B paid the assessee the gratuity 
which he w^oukl have received if Company B had not 
become insolvent. Income tax was claimed on this 
amount under Ss. 6 (?'/) and J2 of the Income tax Act. 

Held, that the sum in question was not income derived 
from “other sources” under S. 6(77) or “salary” under 
S. 7(1), and was not assessable to income-tax under 
S. 6, S. 7 or S. 12 of the Act; that the amount was not 
a receipt arising from the exercise of an occupation by 
the assessee, but wms of a causal and non recurring 
nature, and was consequently exempt from income-tax 
under S. 4 (3) ( 77 ;). {Pase^ C,J., Baguley and Ba U, 


INCOME-TAX ACT (1922), S. 6. 

//.) Commissioner of Income-tax, Burma 
JOHNSTONE. 12 Rang. 477 = 162 I.C. 986=7 R.R. 
182= A.I.R. 1934 Rang. 377 (S.B ). 

S. 4 (3) (vill) — Agricultural income— Mainien. 

ance allowance char ged on land. 

The maintenance allowance obtained by a widow 
under a compromise though derived from an agricultural 
estate is not agricultural income within the meaning of 
S. 2 (1) (rf), and hence is not exempt from income tax 
under S. 4 (3)(z^//;). {Smith and Allsop, //.) RANI 
Saltan AT Hkgam, in the matter of, 6 I.R. (Oudh) 
153 = 146 I.O. 661 = 10 O.W.N. 1003 = A.I.R. 1933 
Oudh 475. 

S. 4 (3) (viii) — Agricultural income — Matn- 

tenarue received by r uni or member of Hindu family 
possessed of impartible Rai. 

Where the maintenance allow’ance received by a 
junior member of a Hindu family possessed of an im- 
partible Raj, is not received by him as a member of an 
undivided Hindu family, his source is not the original 
source through which the estate received the money and 
his immediate source is the bounty or gift Iry the estate, 
in which case it cannot be considered to be agricultural 
income and cannot be exempt from income tax under 
S.4(3) {viit^ of Income-tax Act. \^NiamatuIIah and 
Bennet, //,) MAHARAJ KUMAR OF ViZIANAGARAM, 

In re. 66 All. 1009 = 6 R. A. 884 = 1934 A.L.J . 1237 
= 1491.0. 306 = A.I.R. 1934 All. 818. 

P, 4 (3) (viii) — Agricultuial income — Sabape 

loans. See INCOME-TAX ACT (XI OF 1922), S. 2 (1) 
{a). 10 Rang. 77=A.I.R. 1932 Rang. 19 (S.B.). 

S. 4 (3) {vill)— Applicability— Income from 

fisheries. 

Income from fisheries in tanks and supjjly channels in 
a Zamiiulari is not agricultural income so as to be 
exempt fioin assessment under S. 4 (3) (r*///). {Beasley, 
C.J„ Anautakrishna Iyer and Cornish, //.) COM- 
MISSIONER OF INCOME TAX, MADRAS V. SEVUGA 
Pandia Thkvar 5G Mad. 251 = 1 R 1933 Mad. 1 
= 140 1.0.460 36 L.W. 719 = 1932 M W.N. 1207-= 

A.I.R. 1932 Mad. 757 = 63 M.L J. 634 (F.B.). 

S Q —Compensation amount —Payment by Gov- 

cinment after compulsory retirement — Liability to 
assessment as salary. 

The assessee who was an Assistant Engineer in 
Government service was compulsorily retireil four years 
before his retiring age. He along with others similarly 
compulsorily retiied, presented memorials to the Gavern- 
ment of India and the Secretary of State setting forth 
their grievances and this resulted in an order by which 
the assessee was to receive as compensation U) a lump 
sum equivalent to twothiids of the difference between 
the amount received !)y him in pension from the date on 
which he W’as discharged to the date of attaining 
55 years of age and the amount he w'ould have received 
in pay had he been retained in service up to that date, 
and (2) wdtli effect from his 55th birthday the pennon 
which he would have received had he remained in service 
up to that day. The income-tax authorities sought to 
assess a sum received by the assessee under head (1) of 
the order to income-tax. 

Held, that the assessee had been treated for purposes 
of remuneration as if he had remained in Government 
service and the amount received by him wras therefore 
taxable as salary under S. 6. 56 Cal. 211, Ref. to. 
{Beasley, C Rantesam and Cornish, J/) THE 
Commissioner of income tax, Madras v. Pan- 
chapakeSa Aiyar. I.R. 1932 Mad. 398 = 137 10. 
657=1932 M.W.N 664=35 L.W. 777=AIR. 1932 
Mad. 424 = 62 M.L.J. 656 (F.B.). 



897 


CIVIL, CRIMINAL AND REVENUE. 


898 


JNCOME-TAX ACX (1922;, S. 6. I 

S. 6 — Construction, ! 

Per Courtney Terrell^ C.J. — The words “profits” ; 
and “gain” in S. 6 are an amplification and not a limi- j 
Nation upon the word “income.” The words “other • 
sources” indicate that anything vhich can properly be i 
described as income is taxable unless expressly exempted j 
(jCourtney Terrell^ C.J. Mahomed Noor and V ar tn a ^ i 

JJ.) commissioner ok Income-tax v. Gopal . 
Saran Narain Singh. 13 Pat. 661 = 161 1 0. 477 
= 7R.P. 97 = 16 Pat.L.T. 325 = A.I.B. 1934 Pat. i 
384 (F.B.). I 

— ’ S 6 — Maintenance charge — Assessment to 

income-tax — No exemption under Ss. 7 and 12. 
INCOME TAX act, S. 7. 60 I A. 196 = 60 Cal. 1029= ! 
65 M.L. J. 285 (P.C.). 

Ss. 6, 12 and 4 — Transfer of entire property by | 

assessee — Tranferee to pay otf debts and annuity to ' 
transferor — Annuity if taxable. See INCOME TAX | 
act, Ss. 4, 6 AND 12. 13 Pat. 661 = A.I.R. 1934 I 
Pat. 384(F.B.). ! 

S. 6 (iv)-'Mutual Insurance Company — Pie- i 

miums paid by pohcy holders — Assessability. See 1 

Income-tax act (XI of 1922), s. 10. 66 Bom. I 
637 = A.I.R. 1931 Bom. 448. 

Ss. 6 (iv) and 10— Mutual Insurance Company 

— Contributions entirely by members — Assessability. 
See Income-tax act, S.s. 10 and 6(/z/). 56 Bom. 
119 = A.IR 1932 Bom. 104. 

Ss. 6Cvi) 12 and 4 (3) (vii)— Scope— Emplo- 
yee’s gratuity — Employer’s insolvency — Payment of 
stranger — Sum not assessable under S. 6, 7 or 12 — 
Exempt fiom income-tax under S. 4 (3)(wi). See IN- 
COME-TAX ACT, SS. 4 (3) (zv/), 6(77/) AND 12. 12 
Rang. 477 = A.I.R. 1934 Rang. 377 (S.B.). 

S. 7 — Lease tn favour of father and son — 

Arrangement between them for management — After 
deducting all expenses including allowances ^ net income 
to be divided proportionately — Whole allo%vance granted 
to son — If assessable as salai y. 

An arrangement was entered into between A and his 
son B for the management of his estate consisting of a 
lease granted to A by Government and in which the son 
had a share. It was agreed that the management of the 
estate was to rest in the father, that the son was entitled 
to a residence in the estate and manage it under the 
directions of his father. The father had absolute right 
to fix his own as well as his son’s allowance and that the 
son was to receive his allowance only if he actually 
resided in the estate. The father was not bound to 
reside there permanently and that after deducing the 
expenses including allowances, the income was to be 
divided between them in a certain proportion. The 
Income-tax Officer assessed the whole of the allowance 
granted to the son to tax as salary within the meaning 
of S. 7, Income-tax Act. 

Held, that the son was entitled to treat that part of 
his income as agricultural which he received as of right 
by virtue of the owneiship of hi-> share; and that only the 
surplus could be treated as salary and therefore taxable 
as he received it for managing the father’s estate. Even 
a CO owner could employ another co-owmer on the busi- 
ness of the joint ownership and similary a partner could 
be employed by another partner on the business of the 
firm. {Addison, Ag.C.J. and Din Mohammad, /.) 
L.H.G. CONVIIXK 7 J . COMMIS.SIONER OF INCOME- 
TAX, PONJAB. A I.R. 1933 Lah. 978. 

— S. 7 — Maintenance charge — Assessment to income' 
tax. 

Where by the decree of a Court, the assessee’s step- 
mother has a charge not only on the son’s zamindari 
property from which his agricultural income was derived, | 
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but also on all his other sources of income included in 
the assessment, the assessee’s liability to his step mother 
is not of the same kind as his liability to provide for his 
wives and daughter. The case was not one of a charge 
created by the assessee for the payment of debts which 
he has voluntarily incurred and the liability to his step- 
mother does not fall within any of the exemptions or 
allowances allowed under Ss. 7 and 12. (Lord Mac- 
millan,') Dejoy Singh dudhuria v. Commis- 
sioner OF Income-tax, Calcutta. 60 I.A. 196 = 
60 Cal. 1029 = 1933 M W.N. 663 = 37 C.W.N. 686= 
57 C.L J. 503 = 1933 A L J. 641 = 36 Bom.I<.R. 811 « 
I.B. 1933 P.C. 127 = 143 I.C. 146 = 37 L.W. 776 = 
A.I R. 1933 P.C. 145= 65 M.L.J. 285 (P.O.). 

[D 13 P. 197 ( 199) (S JL). 37 Bom.L.K. 126 (129).] 

• S. 7 — Payment of salat]/ — Transfer of shares to 

employee. 

A transfer by the trustees of the shares to the em- 
ployee at the termination of his employment is not a 
payment of 'salary*, perquisite 01 profits leceived by the 
employee in addition to his salary or wages, which are 
paid by or on behalf of the company within the meaning 
of S. 7. (Puete, C.J., Das amt Mya Bn, J J.) COM- 
MISSIONER OF Income TAX, Purma Rangoon 
Electric Tramway and Supply Co., Ltd. 11 
Rang 70 = I.R. 1933 Rang. 38 = 142 I.C. 239=A.I. 
R. 1933 Rang. 22. 

— — S. 7 — '^Sala/ies*'-"- Meaning. 

A sum paid to an employee as gratuity not by the 
employer but by a stranger who was interested in the 
employer out of chaiitabJe motives is not chargeable 
under the head “salaries’’ in S. 7 of the Income tax 
Act, becau'-e it is not paid by the employer or any one 
on behalf of the employer. (Page, C./., Bagnley and 
Ba U, JJ.) Commissioner of Income-tax, Burma 
z/. JOUNSIONE. 12 Rang. 477 = 7 R.R, 182=162 I.C. 
986 = A.I B. 1934 Bang. 377 (S.B.). 

S. 7 (1) — Salaries — Lord Bishop of Lucknow — 

Annual alloivatice received tn London. 

The annual allowance received at London from a 
fund by the Lord Bishop of Lucknow as such is a salary 
within the rneaning of S. 7 (1). (Maker ji and Sen, 
JJ.) C. J. G. Sounders, In re. 64 All. 223 = I.R. 

1932 All. 276= 1371 C. 84 = 1931 A.L.J. 1107 = A. 
I.R. 1932 All. 161. 

S. 7 (1) — Salary — Provident fund — Contribu- 
tion by employer — Interest paid by employer. 

The interest paid by a company on the contributions 
which the company makes to the Piovident F'uncl is a 
perquisite in addition to the salary or w'agcs of the em- 
ployees of the company. It is a sum that accrues to the 
members of the Provident Fund because they are under 
a contract of service wdtli the company and as such it 
falls within the ambit of the term “salaiies’’ in S. 7 (1). 
But unless and until the salary has been received by the 
employee and has been paid by the company to him, 
such salary is not assessable to income-tax. When 
therefore the interest of the company's owm contribu- 
tions to the Provident Fund is paid by the company and 
leceivecl by the employee the sum so paid is “salary” 
w'ithin the meaning of that term a', used in S. 7 (1). 
(Patre, C.J., Mya Bu and Bagnley, JJ.) COMMlS- 
SIGNER OF INCOME-TAX, BURMA V . BOMBAY BURMA 
Trading Corporation, Ltd. 11 Rang. 172 = I.R. 

1933 Rang. 69 (2)= 143 I.C. 632 = A.I.R. 1933 Bang. 
46 (F.B.). 

[B. 12 R. 477(481)] 

Ss 8 and 10— Government of India Notifica- 
tion under S, 60, dated 2Slh August, 1925 — Profits of 
any Co operative Society" — Interest from securities, if 
1 included therein. 
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The objects of the Madras Provincial Co-operative 
Bank were (0 to collect funds for financing Co-opera- 
tive Societies, (//) * purchase and 

sell Government Promissory Notes, and (tv) to carry on 
general business in banking. Its income w’as derived, 
alta^ Irum interest on investments in Government 
securities. It was contended for the assessee that the 
purchase and sale of Government Promissory Notes 
having been found by the Income tax authority to be a 
part of its business, the interest derived therefrom con 
stituled ‘‘the profits of a Co operative Society” exempted 
from income-tax by the Notification of the Government 
of India, dated the 25th August, 1925. 

Held, that the word “profits” as a subject of taxation, 
was distinct from, and did not include, interest on 
Government Securities and that such interest w’as not 
exempted from income-tax under the Notification. 
{Beasley, C.J,, Cornish and Bard\7vell, //.) The 
Madras provincial Co-operative Bank, Ltd. z/. 
The commissioner of Income-tax, Madras. 56 
Mad. 837 = I.B. 1933 Mad 405-144 I.C. 422-1933 
M.WN. 617 = 37 L.W. 758-A.IB. 1933 Mad. 489 
*=64ML.J. 640 rr.B ). 

— Ss. 8 and 9 — Special act creating trust — Balance 
after defraying expenses to be paid over to baronet — If 
“owned” or “received” by trustees — Liability to tax. 
See INCOME-TAX ACT, S. 40. 61 I. A. 209 = 58 Bom. 
317=A.I.R. 1934 P.C. 116 = 66 M.L.J. 643 (P.O.). 

3. 9 — Annual value — Market-stalls. 

The income and profits from immovable property are 
to l)e asceitained by finding out the sum for which the 
property might reasonably be expected to let from year 
to year. Where the immovable property consists of a 
number of market stalls this is to be done by ascer- 
taining the annual value of each of the stalls which in 
the aggregate make up the pioperty to be assessed. In 
determining what that annual value is, the Income-tax 
Officer must have regard to the facts of the particular 
case under enquiiy. One of such factors is the actual 
daily rent for each of the stalls. A.I.K. 1928 Cal. 456 ; 
A.I.K, 1928 Rang. 98; ll'tlltam v. Sandies, (1927) 2 , 
K.B. 498 and Attorney General v. Mutual Ton Ttne 
Westminster Aswtiat'on, Ijd., (1876) 1 Ex. D. 469, | 
Kef. (Ta^e, C.J., Das amt Manner Ba, J J) COMMIS- j 
SIGNER OF Income tax, Burma v . SurateeBara ' 
Bazar Co., I/ed. 9 Rang. 154 = I.R. 1931 Rang. 
233-133 I.C. 89 = A.I.R. 1931 Rang. 99 (S.B.). ! 

S. 9 — Annual value of building — Finding of\ 

fact. I 

In estimating or arriving at a decision as to the annu i 
al value of building the Income-tax Officer is entitled to ■ 
take into account the actual sum expended in the erec- j 
tion of the building. The finding of the Income-tax j 
Olficei is one of fact with which the High Court cannot 1 
interfere, (/at Lai and Dalip Singh,//.) HaVFLI ' 
SHAH r/. COMMISSIONER OF INCOME TAX. 6 IR * 
(Lah.) 248(1) =146 1.0.550 (1) = A IR. 1933 Lah! ! 
829. ! 

'"“■S. 9 — ‘ Annual value ’’ — Meaning — Mode of 1 
ascertainment. 

The phrase “annual value” whether in Income tax I 
Acts or wherever else it appears in connection with j 
rating or taxation means the same thing, i.e, “the sum ' 
for which the property may reasonably be expected to j 
let from >ear to year.” The annual value of a house i 
means the annual money benefit deiivable from it by the i 
owner. 

Per Addison, /. — What the landlord has been able to 
collect for past year is a fair measure of what the pro- 
perty may reasonably be expected to let for from year to 
year 
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Per Dalip Stngh, /. — The sum for which the pro- 
perty might reasonably be expected to let from year to 
year is a notional amount and has nothing to do with 
the rent actually received by the owner. A good way of 
aniving at the notional sum would be the correct aver- 
age of the rents paid for similar and similarly situated 
buildings in any given area. The sum for which the 
' property might reasonably be expected to let from year 
to year does not mean the sum that the most grasping 
landlord can secure from the most necessitous tenant but 
is the sum which migh reasonably be expected to be paid 
for that building from year to year regard being had to 
the lents paid for similar and similarly situated build* 
ings in that locality. If circumstances make it impos- 
sible or inconvenient to apply this method, other factors 
; may be taken into consideration. One of the more im- 
' portant ones is the length of time for which the landlord 
j had been able to shift the burden on to the tenants of 
the taxation. A long time might well lead to the infer- 
! ence that the notional rent included that amount of the 
tax. (Addison, Tek Chand, /at Lai, Dalip Singh ami 
Agha Haidar, //.) CHHUNNA MAL SaUG RAM v. 

Commissioner of Income-tax, Punjab. I.R. 1931 
Lah. 433-131 I.C. 193 = 32PL.R. 617=A.I.R. 1931 
Lab. 320 (2) (F.B.). 

S. 9 — '^Annual value" — Whether includes sums 

paid by owner as Municipal lax. 

Held, by the majority of the Full Bench (Addison, 
dissenting) that the “annual value” of the property for 
pui poses of S, 9 of the Income tax Act does not include 
sums paid by tenants to the owner on account of Muni- 
cipal house-tax payable by the owner under S. 01 (1) (a) 
of the Punjab Municipal Act. 

Per Tek Chand, /. — The question in such cases does 
not admit of a general answer. The provisions of the 
Municipal Act in force in a particular locality and the 
relevant notification under which the tax is an im- 
portant bearing on the decision in question. 

Per Addison, /. — The question is one of fact and not 
of law*, namely, what as a fact was the sum for which 
the property might reasonably be expected to let from 
year to year. (Addison, Tek Chand, /at Lai, Dalip 
Stngh and Agha Haidar, //.) CHHUNNA MAL SaLIG 
Ram 7 ). COMMISSIONER OF Income-tax, Punjab. 

I. R. 1931 Lah. 433 = 131 I.C. 193=32 P.L.R. 517 = 
A.I.R. 1931 Lah. 320(2) (IVB.). 

[Diss. 60 C. 357 (360 361).] 

S 9 — Appltcahility — Income ftom property in 

foreign country, 

S. 9 (1) which deals with assessment under the head 
“property” in respect of the bona fide annual value of 
buildings does not apply to property in a foreign coun- 
try. (Beasley, C./., Cornish and Bardswell , //.) A. 
S.P.L.V.R. RAMASWAMY CHETTIR V. COMMISSIONER 
OF Income tax, Madras. 67 Mad. 22= 148 1.O. 
646 = 6 R.M. 609 = 39 L.W. 19 = 19-33 M.W.N. 1362 
=A.I.R 1934 Mad. 69 = 65 M.L.J. 849 (F.B.). 

S. 9 — Long lease — Land together with buildings 

built by lessee to revert to lessor — Bents recovered by 
assessee — Liability to assessment. 

Quaere.^ Where the assessee having taken land on a 
long lease under which the land together with the build- 
ings thereon will revert to the possession of the Jesssor 
on the expiry of the lease, has erected thereon masonry 
buildings and has received rents from lessees of the 
buildings, whether the tax payable by the assessee in 
respect of the rents is to be determined in accordance 
with S. 9 or with S. 12. (Lord Tomlin.) COMMIS- 
SIONER OF IMCOMETAX, U. P. V. BaSANT RAI 
Takhat Singh 60 I. A 307 = 66 All. 462 = 67 O.L. 

J. 544 = 1933 M.W.N. 785 = 36 B 01 XI.L.R. 823=I.B. 
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1933 P.C. 192 = 1933 A.L.J. 1021 = 38 LW.443 = 

144 I.C. 344-37 C.W N. 881= A.I.R. 1933 P.C. 180 
= 65 M.L.J. 247(P.C.). 

"Ss. 9 and 66 (3) — Small sum — No mandamus. 

The only question in a petition under S. 66 (3) was 
W'hether a small sum expended on the mortgaged pro- 
perty was to be disallowed. The assessee was not able 
to give any facts about his income. i 

Held^ that as the amount was small no mandamus 
can' be issued on it alone though the reason given by the ! 
Assistant Commissioner for disallowing the sum does 
not appear correct. Lai and Daltp Stugk^ J/.) 

Firm OF Hashnak Mal thakar Das Commis- 
sioner OK Income tax, Punjab. 6 I.R. (Lah.) 247 
(2) =146 I.C. 551 (1) = A.I.R. 1933 Lah. 822. 

— S. ^—IVacaucy — Meaning — Character of un- 
realised rent, 

‘Vacancy* cannot mean or include occupation. Con- 
sequently where an impecunious tenant fails to pay the 
rent, the house cannot be treated as not having been let 
at all. Nor can unrealised or unrealisable rent be 
treated as rent which did not accrue. (^Harrison and 
TekChand, //.) MaHOMEO NAQI v, COMMISSIONER 
OF Income-tax, Punjab. 132 I.C. 1=1 B. 1931 
Lah. 613=32 P.L.R. 418 = A.I.R. 1931 Lah 666. 

S.9(l) — Lessee of land erecting buildings there- 
on — Assessment tn respect of annual value of lands. 

In order to come within the provision of S. 9 (1) of 
the Income tax Act, the person who owns the building 
need not also be the owner of land upon which it stands. 
An assessee who takes on long lease a parcel of land 
from Government and erects buildings thereon with their 
permission and is entitled under the term of the said 
lease to remove the buildings within a stipulated peiiod 
on the termination of the said lease is assessable in res- 
pect of the annual value of the buildings under S. 9 of 
the Act. {Bealey, CJ.y Raniesam and Sundaram Chetty, 
//.) Commissioner OF Income tax, Madras*^. 
Madras Cricket Club. 151 1 0. 879 (2) = 7 R.M. 

145 = 1934 M,W.N. 773 = A.I.R. 1934 Mad. 670 
(F.B.). 

— S. 9 (1) (iv) — Deposit of title-deeds — Charge tf 
created. 

The deposit with the creditors of title deeds relating 
to property for the purpose of borrowing money foi the 
purchase and extension of property does not constitute a 
charge on the property within the meaning of S. 9 (1), 
Cl. (4) of the Act. i^Mukcrii and Sennet^ //.) BaSANT 
LAL Takhat Singh v. Com .mis.si oner of Income- 
tax, U. P. 142 I.C. 864 = I.B. 1933 All. 130= A.I.R. 
1932 All. 451. 

S. 9 (1) (iv) —Income of the family— Inpartible 

estate governed by rule of primogeniture— Allowances 
paid to junior members — Ded44€tion of ^Permissibility, 
The property belonging to an estate subject to the 
rule of primogeniture is still the propeity of the family 
and not the sole property of the manager for the time 
being for the purposes of super-tax. In computing 
income of the head of an impartible family governed by 
the law of primogeniture the allowances paid to junior 
members thereof should be deducted. They cannot be 
deemed to be part of the income of the family. They 
are the separate property of the junior members on 
which they can be separately assessed, (/ai Lai and 
Monroe,//.) KiSHEN KlSHORE z/. COMMISSIONER 
OF Income-tax . 14 Lah. 266 = 34 P.L.R. 660 = 141 
I.O. 416 = A.I.R. 1933 Lah. 284. 

S. 9 (1) (Vl) —Collection charges — If can be 1 

deducted. 


INCOME-TAX ACT (1922), S. 9. 

In computing the notional annual value of a house 
which is not in fact let, the cost of collecting the rent if 
the house was let cannot be deducted from that notional 
value; because even in the case of a house which is in 
fact let the collecting charges may not be deducted 
unless they have actually been incut red and in that case 
the sum which may be deducted is limited to a sum ‘not 
exceeding the pre^^cribed maximum*. (^Courtney Torell^ 
C./.and Dhar/e, J.) MaHAKAJADHIKAJA OF DHAR- 
BHANGA V, COMMISSIONER OF INCOME* TAX, BIHAR 
AND ORI.SSA. 10 Pat- 261--I.R. 1931 Pat. 306=133 
I O. 33 = 12 Pat.L.T. 602 = A.I.R. 1931 Pat. 223. 

S. 9 (1) (vii) — ^Vacancies* — Meaning of — House 

vacant and housed unused — Dishnition, 

The provision in S. 9 . (1) paragraph {vtt ) is intended 
to apply primal ily only to tho^e cases in which the house 
in question is not in the occupation of the owner but is 
habitually let to tenant.s and the vacancies referred to 
are vacancies between the different tenancies. It may 
also be applied to cases where a house though not let 
is dismantled and shut up by the owner but it has no 
application to a house kept alw^ays furnished and ready 
for occupation by the owner but never in fact used by 
him at all. Such a house may be ‘unused' but it cannot 
be called ‘vacant*. {^Courtney Tetrelf C./, and Dhavle^ 
/.) Maharajadhiraja of dharbhanga V. commis- 
sioner OF Incometax, Bihar and Orissa. 10 
Pat. 261=I.R. 1931 Pat. 306=1331.0. 33=12 Pat. 
L.T. 602= A.IB. 1931 Pat. 223. 

S. 9 (2) — Annual value — Total consideration 

received from tenant — Tax under S.\N)of Calcutta 
Munctpal Act, 1923 , paid by tenant — Computation of 
annual value — Deduction of tax — Permtssibtltiy, 

‘The sum for w'hich the property might reasonably by 
expected to let from year to year’ is a hypothetical sum 
into which rates as such do not enter at all and from 
W’hich they are not to be deducted. But if and so far as 
tha actual bargain made by the parties is considered a.s 
evidence of the amount which a hypothetical tenant 
would give or the landlord reasonably expect to get, the 
figure which matters is the figure which represents the 
whole of the consideration exacted by the landlord for 
the right to use and occupy the property —comprising 
not merely the rent paid by the tenant as such but also 
the tax paid to the corpoiation by the tenant. A. I. R. 
1931 Lah. 320, Diss. 

The owner’s share of Municipal tax payable under 
S. 149 of the Calcutta Municipal Act, 1923, is not a 
tenant’s tax. The discharge thereof is a benefit to the 
owner. It is a liability of the owner and if under the 
agreement it is paid oft by the tenant, it represents 
part of the consideration received by the landlord and 
has got to be included in the computation of the annual 
value of the premises. In calculating the annual value 
of property under S. 9, no deduction can be made on 
account of the municipal tax payable thereon under 
S, 149 of the Calcutta Municipal AlX., {Ranktn, C./.t 
C.C, Chose and Costello, //,) KRISHNA I.AL SEAL, 
In the matter of. 60 Cal. 367 = I.R. 1932 Cal 679 = 
140 I.C 1 = 36 C.W.N. 1144 = A.IR. 1932 Cal. 886 
(S B.). 

S. 9(2), Restdeme'*— Building cavn- 

ed by company and partly used for officers and partly 
let out to members. 

The word “residence” in S. 9 (2), proviso, of the 
Indian Income-tax Act, bears the ordinary meaning, i.e., 
the place where a human being eats, drinks and sleeps 
or where his family and servants eat, drink or sleep, or 
where there is some permanence or continuance of such 
eating, drinking and sleeping. It does not beaj' the 
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extended meaning, which it bears in the case of a com- 
pany, namely, the place wheie the company keeps house 
and does business. There is no justification for apply- 
ing the W’ord to a fictional person such as that of a | 
limited liability company. Consequently, a building j 
owned by a Stock Exchange Association, which is partly I 
occupied by its offices, and partly let out to its members I 
for their business, but not used by them for their | 
residence, does not constitute “residence” under the 
proviso to S. 9 (2). {,Lort Willtams ami Jack^ //•) 

The Calcutta Stock Exchange association, 
Ll D., In the matter of. 62 Cal. 647 = 163 1.C. 337 = 
9R. 0.2 - 39 0.W.N. 327. 

— S. 10 — Advance of loan to enable borrower to 

sell property — Agreement to pay portion of consideration 
— Receipt of a casual nature — N<jt profits or gains. See 
INCOME-TAX Act, S. 4 (3) (7.7;). 11 Rang 454. 

S. 10 — Allow ime for deprcciatton — When claim- 
able. 

The machinery plant and buildings on which an al- 
lowance for depreciation is claimed by a company should 
be used for the purposes of the company in respect of 
the profits whereof the assessment is made. Where | 
the machinery, etc., were used by the constituent firms ■ 
and they had obtained allowances in respect of depre- j 
ciation. { 

Held, that the main company was not entitled to I 
claim a deduction once again. \jat Lai and Agha Hat- ^ 
dar. JJ.) GOPALJI Ci). v. THE COMMISSIONER OF ' 
INCOME TAX. 32 P.L.R. d35=::A.I.R. 1931 Lah. 
376. 

S. 10 — Appropnaticn of payment to tntcrest — 

Option of tax-payer. 

An assessee took over from the debtor in satisfaction 
of a loan, six items of property movable and immova 
ble amounting in all to Ks. 20,74,943. As.suming that 
these six Items might be tr eated as money’s w'orth, it was 
contended that the sum which far exceeded the total 
amount of interest due on the loan must be treated as , 
applicable in the first place to the di.scharge of the 1 
debtor’s liability for interest. j 

Held, here there was an arrangement affecting the I 
whole indebtedness whereby certain assets were j 
accepted in part satisfacnon and prornissoiy notes W’ere | 
taken for the balance that the basis of the presumption, ! 
namely, that it is to the creditors’ advantage to .attribute 1 
payments to interest in the first place, leaving the I 
interest-bearing capital outstanding was gone. Mcieover, * 
if the question were one between the debtor* and the 
creditor (i.e., assessee), the assessee might up to the last 
moment appropiiate the alrove mentioned amount to 
capital account, for in a question with the revenue the 
taxpayer is entitled to appropriate payments as between 
capital and interest in the manner least disadvantageous 
to himself. Having regard to the nature of the transac- 
tion, the assessee is entitled to say that he has accepted ■ 
the first SIX items in discharge pro tanto of his debtor’s | 
capital liability and the capital debt nowr stands | 
discharged to that extent. No pait of the sum of 
Rs. 20,74,973 was received by the assessee as taxable 
income in the year of computation. fLord Macmillan ) 
COMMLSSIONER OF INCOME TAX, RIHAR AND ORI.S- 
.SAI'. KameshwarSingh. 60 I.A 146 = 12 Pat 318 
= IR. 1933 PC. 77 = 1933 M.WN. 439-37 CW.N. 
698 = 37LW. 701 = 142 I.C. 437 = 67 C L J. 318 = 
14 PatLT. 341 = 1933 ALJ 627 = 35 B 0111 .L.R. 
731=A.IR 1933 P.C 108 = 64 M.L.J. 612 (P C.). 

3. 10 — Assessee having more than one business — 

Expenses incurred in re-starting of business ceasing by 
reason of cyclone ^If can be set off against profits and 
gams of other business. 


INCOME-TAX ACT (1922), S. 10. 

Assessee, a company, carried on business in motor 
accessories at several places and also in a mica mine at 
another place. The latter was, however, stopped on 
account of a cyclone. With a view to resume that busi- 
ness the company did some prospecting work and incur- 
red expenses on account of salary, wages, legal expenses, 
depreciation, etc , but the mica business was not resumed 
in fact. The company claimed that the expenses in- 
! curred in attempting to re-slart the mica business should 
I be deducted against the profits and gains of the other 
I business. 

I Held, that the said expenses were allow^able as a 
deduction against the profits and gains of the other 
I buMness of the asses&ee company under S. lO of the 
j Income lax Act, and that the question was not affected 
I by the consideration that the business was not resumed 
I after the expenses were incurred. {^Madhavan Nair, 
Stone and Ktn^, JJ.) GENERAL CORPORATION, LTD. 
V, COMMISSIONER OF INCOME TAX, MADRAS. 169 

I. 0.834 = 8 RM. 652 = 1936 M.W.N. 1208 = A.LR. 

I 1936 Mad. 267 = 69 M.L J. 876 (F.B.). 

S. 10 — Assessee financing an appeal — Additional 

sum received by him on appeal being successful — Inabi- 
lity to assessment. See INCOME TAX Acr, S. 4 (3) 
(w/). 1935 A.L.J. 405 = A.I R. 1935 All. 496. 

— — S. 10 — Assess’ee paying part of profits to third 
party under agreement- Right to deduct out of taxable 
income. See iNCOMK-TAX ACT, Ss. 4 AND 10. 37 

Bom.L R. 126 = A.I.R. 1935 Bom. 197. 

i S. 10 — ^Business* — Meaning. 

I Carrying on business can exist only when there is a 
succession of acts and the performance of a single act 
apart from special circumstances is not enough even 
though it may result in gains or profits. {Beaumont^ C, 

J, and Rangnekar, J.) COMMISSIONER OF INCOME- 
TAX, bOMBAY V. CURRIMBHOY EBRAHIM & SONS, 
LTD 67 Bom. 651 = 147 I C. 566 = 6 R.B. 209 = 35 
Bom.L .R. 914 -=A.I.R. 1933 Bom. 422. 

-S, 10 — '‘'‘Business” — Assessee dealing in piece- 

goods -J.OSS of cash from dacoity — Right to deduction. 
The assessee who was carrying on business in piece- 
goods accepted deposits from various peoples for the 
purpose of that business and paid inteiest on those depo- 
sits which W’ere used in his piecegoods business. He had, 
however, no money-lending business. As a result of a 
dacoity committed in his premises one night, a sum of 
Rs. 14,400 w’as lost, and it was churned that this sum 
should be deducted in computing the profits and gains 
under S. 10 (1), Income-tax Act. 

Held , that the amount in question was neither the 
stock in trade nor expenditure necessary for the carrying 
on of the ‘business’ of the assessee or for earning the 
receipts, but was clearly a loss of capital and w'as not 
deductible. {Addnon and Sale, JJf) I..N. GaDODIA & 
CO., In the matter of, 16 Lah. 494 = 156 I 0. 996 = 7 
R.L. 811 = 37 P.L.R. 364= A.I.R. 1935 Lah. 63. 

j -S. 10 — Compensatio'i for loss of agency — Asses- 

I sability. 

Sums received by a firm, in the nature of a solatium^ 

; for the compulsory cessation of certain agency contracts, 
i are not “income, profits or gains]’’ arising from business 
I carried on by them and they are consequently not liable 
to be assessed to income tax. (^Sir George Lowndes,) 

I COMMISSIONER OF INCOME-TAX, BENGAL V. SHAW 
I WALLACE & CO. 59 I.A. 206 = 69 Oal. 1343 = 34 
!Bom.L.R. 1033 = 1932 A.LJ. 688=36 L.W 63=1. 
I R. 1932 P.C. 166= 1932 M.W.N 618 = 9 O.W N. 616 
= 6b O.L.jr. 386-=36 O.W.N. 663 = 136 I.C. 742=A. 
i I.R. 1932 P.0. 138=63 M.L.J. 124 (P.O.). 



905 


CIVIL, CRIMINAL AND REVENUE. 


906 


INCOME-TAX ACT (1922), S. 10. | INCOME-TAX ACT (1922), S. 10. 


S. 10— Compensation for loss of agsncy — Taxa- 
ble under S. 10 or 12. See INCOME-TAX ACT, S. 4(3) 
(^70. 68 Cal. 1163 = A.I.R. 1931 Cal. 676. 

S. 10 — Debt becomes bad ivhen tt becomes trre^ \ 
cover able and not merely by being time barred — Pre- I 
sumption that time- bar eed debt is bad is rebuttable. j 

The presumption that a debt barred by time is prima j 
facie bad is rebuttable by evidence according to the cir- | 
curnstances of the case. A debt becomes actually bad i 
when it becomes irrecoverable and not when it is merely , 
time-ban ed. It may become bad even before it is time 
barred, when it becomes quite irrecoverable by the 
circumstances of the debtor. A.I.R. 1932 P.C. 178, 
Ref. (Courtney-V'ene/l, C.f. and Kulioant Sahay^ J.) 
BANSIDHAR PODDA V. COMMISSIONER OF INCOME- 
TAX, BlHAR AND ORISSA. 13 Pat. 101 = 151 I C. 
868 = 7 R.P. 139 = A.I.R. 1934 Pat. 46. 

— S. 10 — Foreign remittance — Capital or profits — 

Question of fact. 

There is no praesumptio juris that a sum received 
from a foreign partnership is remitted out of the profits 
of that business. Where a firm was asses-sed to income- 
tax in respect of certain sums received from a foreign 
business and both the Income-tax Ofticer and the 
Assistant Commissioner held that the sums were the 
assessee’s share of profits, 

Heldy that a further leference to the High Court on 
that question was not maintainable. i^Page^ C.J. and ' 
Das, y.) V. P. R. P. L. Firm v. Commissioner of , 
INCOME-TAX, BURM\. 11 Rang. 397 -=148 I.C. 330 ' 
= 6 R.R. 222 = A.I.R. 1933 Rang. 217. ] 

— S. 10 — Fieight charges— Deduction in following 
year. 

An assessee is entitled to deduct the freight charges, 
etc., from the market value at the ports provided the 
charges are shown in the accounts as having been incur- 
red. The deductions can be allowed in the following 
year if the charges are then shown- {Broadway and 
Johnstone, JJ.) BALAK RaM v. COMMISSIONER OK 
INCOME-TAX, Punjab. 135 I.O. 697=1 R. 1932 
Lah. 133 = 33 P.L.R. 626-A.I R. 1931 Lah. 769. 

' "“S. 10 — Fresh promissory note executed by debtor 

for interest — Interest entered in accounts as received by 
creditor and so stated in profit and loss account — Inter- 
rest, if assessable. I 

Where the debtor executed a fresh promissory note | 
for interest due on a prior debt and both in the interest | 
account of the creditors and in the account which they I 
kept relating to the debts of their respective debtors, the 
interest in question w^as shown as having been received | 
by the assessees during the year of account, and it was I 
so stated in the profit and loss account of the firm. 

Held, that in effect what happens in such cases is 
that the assessees are content to stay their hands in con i 
nexion with the recovery of the loan and intere-t under 
the old transaction in consideration of the obligation 
undertaken by the debtors under the new promissory 
note which consists of the interest due under the old 
loan which is capitalised for the purpose of the new 
transaction. In other words, the assessees were invest- 
ing the old interest as capital in the new loan. Hence 
such amount was interest upon loans that had accrued | 
to the assessees in the accounting year, and as such was 
assessable to income-tax for the year. {Page, C. 
Mosley, and Ba U. JJ.) COMMISSIONER OF INCOME- 
TAX. Burma v, M.A.l. Chettiyar Firm. 13 Rang. 
243 = 166 I.O. 663=8 R.R. 29 (2) = A.I.R. 1936 
Bang. 171 rS.B.). 

S. 10 — Income from other sources — Compensa- 
tion for loss of agency — Assessdbility. 


I Sums received by a firm, in the nuiure of a. solatium, 

I for the compulsory cessation of certain agency contracts, 

! are not “income, profits or gains’* arijsing from business 
earned on by them and they are consequently not liable 
to be assessed to income-tax. {Sir George LouoidesI) 
COMMISSIONER OF INCOME TAX, BENGAL V. ShAW 
Wallace & CO. 69 LA. 206 = 69 Cal 1343 = 34 
Bom.L.R. 1033=1932 A.LJ. 688 = 36 L.W. 63 = I.R. 
1932 PC. 156 = 1932 MW.N. 618=9 O.W.N. 616 = 
65 O.L.J. 386 = 36 C W.N 653 = 136 I.O. 742= A.I.R. 
1932 P.C. 138 = 63 M.LJ. 124 (P.O.). 
j - ■■■ -S. 10 — Interest — Assessp/,*nt . 

I The mere fact that the debtor of an assessee has 
' made an entry in his books showing a credit to the 
I assessee for the amount of interest due in the accounting 
■ peiiod does not necessarily mean tluat the amount had 
been received or realized by the assessee and does not 
j justify income-tax assessment. In order to justify the 
! assessment there must be a clear finding based on some 
I evidence that the amount w'as realized or received in 
some form by the assessee in the accounting period. A 
! presumption by itself does not justify asjcssment. {Teh 
C hand and Monroe, JJ.) NARAIN DAS BHAGWAN DaS 
7J. COMMISSIONER OF INCOME-TAX, PUNJAB. 16 

Lah. 486 = 162 I.C. 67 = 7 R.L. 242=36 P.L.B. 80 = 
A.I.R. 1934 Lah. 408. 

Ss. 10 and 6 (iv) —Mutual Insurance Company 

— Contributions entirely by members — Pnwtuon for 
division of profits amongst certain members — Effect of 
— Assessabi/ity. 

Art. 5 of the A i tides of Association of a Mutual 
Insurance Company limited by guarantee provided that 
every member should pay to the company all premiums 
! payable in re'»pect of insurances effected by him under 
company. Art. 88 provided that at any time after the 
company .shall have carried on busine^-s for three yearsi, 
the divisible profits of the company may be divided 
amongst those members only who shall have become 
members of the company during the first two years of 
its existence. This article was not acted upon and no 
division of profirs had in fact been made. The question 
was whether the surplus of the calls or premiums and 
further sums mentioned in Art. 5 of the company receiv- 
ed from its members over the expenditure for the 
year 1929-30 was liable to be assessed to income-tax a.s 
profits or gains of business under Ss. 6 {iv) and 10 of 
the Income-tax Act. 

Held (1) The mere existence of the power given to 
the directors by Art. 88 which had iu)t been and may 
never be exercised cannot affect the character of the 
funds held by the company. (2) The funds have been 
contributed by the members and will, on a winding up, 
come back to the members and so the principle of 
Styles case, 14 A. C, 381, applied to the assessee com- 
pany. Therefore the surplus of the calls or premiums 
and further sums mentioned in Art. 5 of the Articles of 
Association received by the company from its members 
over its expenditure of the year is not liable to be asses- 
sed to income-tax as profits or gains of business under 
Ss. 6 {tv) and 10 or any other section of the Act. 33 
Bom.L.R. 807, Ref. {Beaumont. C J. and Rangnekar, 
J) MILL OWNERS’ MUTUAL Insurance associa- 
tion, Ltd., In re. 56 Boiu. 119=I.R. 1932 Bom. 
i 126 = 135 I.O. 813 = 33 Bom L.R. 1681=A.I.R. 1932 
Bom. 104. 

S. 10 — Mutual Insurance Company — Premiums 

paid by policy holders — Profits from non- participating 
policies — Assessahiltiy. 

In the case of a Mutual Insurance Company, limited 
by^ guarantee and having no share capital and of which 
under the Articles of Association every person who 
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insures his life with the company under a participating 
policy is to be deemed to be a member of the company 
the premiums paid by the policy-holders who are to 
share in the whole of the profits of the company do not 
amount to profits or gains of the company which are 
liable to tax. The Company should only be charged 
upon its income derived from investments and on pro- 
fits from non-participating policies or any other sources 
except the contributions from the participating share- 
holders. Sty/es casty (1819) .App. Cas. 381, Foil. 
{Beaumonty C. J. and Murphy, /.) COMMISSIONER OF 
Income-tax, Bombay v, national Mutual life 
Association of Australasia. 65 Bom. 637=^I.R. 
1931 Bom. 491 = 134 I.O. 666=^33 Bom.L.E. 807 = A. 
I,B. 1931 Bom. 448. 

... — Profits and gains of business — Meaning 

of — Isolated speculative venture — Profits from — Assessa- 
bility to income-tax. 

Assessee who was a landowner and money-lender and 
had an interest in certain cotton mills purchased in 
Court auction the right, title and interest of a certain 
person in some legacies which were the subject of litiga- 
tion. After a protracted litigation extending over 
several years he was able to realise a sum of some 
money in respect of the legacies, which was far in excess 
of the purchase-money paid by him. That excess 
receipt was sought to be assessed to income tax. 

Held, that the transaction could not be described as 
an adventure or concern in the nature of trade, but it 
was an isolated transaction in no way connected with 
any other trade or business activities of the assessee, 
and that consequently the excess amount received by the 
assessee was not cleai ly assessable to income tax. 
(^Beasley, Ramesam and King, //.) GaNGARAJU 

GaRU V, COMMISSIONER OF INCOME-TAX, MADRAS. 
68 Mad. 363 = 167 I.C. 656 = 8 R.M. 167 (2) = 1936 
M.W.N. 677 = 41 L.W. 331 = A.I.R. 1935 Mad. 387 = 
68 M.L.J. 222 (F.B.). 

'S. 10 — Profits earned abroad — Exemption. 

The section contains no hint that part of the profits 
will be exempted, idthough they arise or are received in 
British India, because they have been “earned^* else- 
where. (^Rankin, C , C . C. Gho^e and Buckland, J J.) 
PORT Said Salt association, t.td., in re. 69 Cal. 
1226 = I.R. 1932 Oal. 346 = 137 I.O. 340 = 56 C.L.J. ‘ 
182 = 36 0. W.N. 663 = A.I.R. 1932 Oal. 626. | 

S. 10 — Receipt in kind — Whether taxable — j 

Essential, j 

A liability to pay interest, like a liability to make any * 
other payment, may be satisfied by a tiansference of i 
asset -i other than cash and a receipt in kind may be I 
taxable income. In order that a payment in kind may ! 
be taxable income, it is essential that what is received in j 
kind should be the etpiivalent of cash or should be ; 
money’s worth, {^ford Macmillan.) COMMISSIONER 1 
OF Income-tax, Hihar and Orissa v. Kamesh- ! 
war Singh. 60 1. A. 146 = 12 Pat. 318= I.R. 1933! 
P.O. 77 = 1933 M. W N. 439 = 37 O.W.N. 598 = 37 L. I 
W. 701 = 142 I.O. 437 = 67 C.L.J. 318 = 14 Pat.L.T. 1 
341 = 1933 A.L.J, 627=36 BomLR. 731 = A.I.R. i 
1933 P.O. 108 = 64 M.L.J. 612 (P.O.). I 

'S. ^Royalties for preparing bricks— Assessa- '■ 

bility. I 

Royalties for preparing bricks are assessable to | 
income-tax. On the assessee’s land there was a quantity j 
of earth suitable for brick-making. He granted ! 
licences to brick makers to erect brick-kilns upon the I 
land, to take away brick earth and use it for making 
bricks. The assessee charged fees at certain rates for the 
licenses. 


INCOME-TAX ACT (1922), S. 10. 

Held, the income was not of a casual or non-recui- 
ring nature, or agricultural income; it could not be 
considered as in the nature of a capital , .sale of the assets 
of the assessee and that it was assessable to income-tax. 
{Courtney-Terrell, C.J. and Dhavle, /.) MaHARANI 
Janki Kuer V. Commissioner of Income-tax, 
Bihar and Orissa. 10 Pat. 275 = 13 Pat.L.T. 14= 
I.R. 1931 Pat. 310 = 133 I.C. 38 = A.I.R. 1931 Pat. 
264. 

S. 10 — Taking of promissory notes — Whether 

taxable. 

A debtor who gives his creditor a promissory note for 
the sum he owes can in no sense be said to pay his 
creditor; he merely gives him a document or voucher of 
debt poss-ssing certain legal attributes. So far as such 
promissory note is concerned, the assessee does not 
receive payment of any taxable income from his debtor 
or indeed any payment at all. (^Lord Macmillan,) COM- 
MISSIONER OF INCOME-TAX, BIHAR AND ORISSA v. 

Kameshwar Singh. 60 I.A. 146 = 12 Pat. 318=1. 
R. 1933 P.O. 77=67 C.L.J. 318 = 14 Pat.L.T. 341 = 
1933 A.LJ. 527=36 Bom.L.R. 731 = 1933 M.W.N, 
439 = 37 OWN. 598 = 37 L.W. 701 = 1421.0.437 = 
A.I.R. 1933 P.O. 108 = 64 M.L.J. 612(P.O.). 

— — S. 10 (1) “— Accounts shoiving receipts to have been 
made over to sub-contractors — Tax payable only on 
profits, not receipts. 

The assessors' accounts in connection with two mills 
showed that the contracts in respect of the supply of 
labour to a company at these mills were in the name of 
the assessees and that the security deposits required 
from the assessee firm were also provided by them. The 
accounts also showed that the moneys leceived from the 
company were credited to the assessee firm but the sums 
so received by them were allocated to the credit of 
certain sub contractors who were not members of the 
assessee firm. 

Held, that as income tax was payable not upon 
receipts but upon the profits and as the whole of the 
amounts received by the assessees has been paid by 
them to the sub- contractors, there was no material 
upon which the Income-tax Officer could find that the 
I receipts were the profits of the assessees. {Page, C. 

Das and Sen, //.) COMMISSIONER OF INCOME-TAX, 
BURMA V. THAVER Bros. 6 R.R, 242 = 148 I.O. 681 
=A.I.R. 1934 Rang. 172(S.B.). 

S. lU U) — Co heirs — Common guardian carry^ 

ing ofi business — Liability to assessment. 

Where a guardian or trustee carries on a business, 
though the persons ultimately deriving the benefit of the 
business may be some wards or beneficiaries, or as in 
this case partly the guardian and partly the minors, the 
business can be regarded as a business carried on by the 
trustee or guardian and can be assessed as a single 
business. This virtually amounts to saying that where 
the business is carried on by one person on behalf of a 
number of individuals, the whole group of individuals, 
on whose behalf the business is carried on can be 
assessed through the person who carries the business. 
Where there is no Hindu joint family but still on 
account of the minority of shareis, the sharers have all 
to be looked after by a common guaidian and the busi- 
ness is carried on with the properties of the tenants-in- 
common put together with the advantages of such 
condition the Crown can assess the person carrying on 
the business under S. 10(1). It may be different, of 
course, if no business is carried on, and the trustee or 
guardian is merely in receipt of the incomes on behalf 
of the beneficiaries or minors. {Beasley, C./., Rame~ 
s'am and Cornish, //.) COMMISSIONER OF INCOME-^ 
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TAX, Madras Saldanha. 66 Mad. 891 -I.B. 
1932 Mad. 607=138 10. 1 = 1932 M.W.N. 576=36 
I-.W. 735=A.I.B. 1932 Mad. 878 = 62 M.L.J. 600 
(P.B.). 

-Ss. 10 (1) and (2) and ^^.—Construction and 

scope — Company — Different concerns or businesses — 
Losses in one — If can bet set-off against profits in 
another — Business ceasing to exist before year of 
account . 

S. 10 of the Income tax Act deals only with business 
which are being carried on and not businesses which 
have ceased to be carried on. A company can carry on i 
several distinct and separate businesses and it must al' i 
ways be a question of fact whether those businesses are , 
separate or so interlocked with the main chief business 
■of the company as to be really one business. If sepa- 
rate businesses are carried on during the year of ac- 
count, the profits and gains of each of them separately j 
will have to be arrived under S. 10 (l) and (2) of the , 
Act after making the allowances given in sub-S. (2); 
and the loss, if any, in any one or more of the busi- 
nesses would under S. 24 of the Act, be set-off 
against the profits and gains of the more successful 
businesses arrived at in the same way and the aggregate 
income computed. But an assessee company cannot 
adopt this course in the present case, because S. 10 only 
deals with businesses which are being carried on and j 
not businesses which have ceased to be carried on as j 
was the case here. Hence the assessee company was not j 
entitled to set'off the losses, as claimed by it which were 
of a capital nature, against the income from dividends. 
52 M^d. 296 = 55 M.L.J. 600 (F.B.) Expl. (.Beas- 
/ey^ C,/., Bamesam and BTing, //,) SOUTH INDIAN 
Industrials, Ltd., Madras Commissioner of 
INCOME-TAX, Madras. 68 Mad. 433= 157‘I.C. 143 
= 8 B.M. 107 = 41 Ii.W 711 = 1935 M W.N. 309 = 
A LB. 1935 Mad. 330 = 68 M.L.J. 379 (F.B ). 

S. 10 (2) — Bad debt — Claim for alloioance — 

Onus of proof on assessee, 

A claim to any of the allowances mentioned in S. 10 
(2) is a claim which the assessee mu^-t prove. The same 
is true of a claim to deduct a bad debt. {Rankin, C,J„ 
C, C, Chose and Buckland, //.) BlNJRAJ IIUKUM 
ChaND, /« matter of , 68 Oal. 1446 = 1 B. 1931 

Oal. 933 = 134 1.0. 933 = 64 0 L.J. 660 = 35 C.W.N. 
689 = A.IB. 1931 Cal. 683(S.B.L 

S. 10(2) — Bad debt — Conditions for alfoiotng 

deduction. 

Where the assessee claims deduction of an amount as 
bad debt, he must produce satisfactory evidence (1) of 
the nature and character of the debts, (2) that they were 
really and justly due to the assessee firm, and (3) that 
they became bad in the year of account. If the debt is 
in respect of another business, the assessee cannot claim 
deduction of the same as bad debt. Claim for deduc- 
tion as bad debt disallowed. (Rankin^ C./., C, C. Chose 
and Buckland, //.) BlNRAJ IIUKUM CHAND, In the 
matter of, 58 Cal. 1446 = LB. 1931 Cal. 933 = 134 I. 
<1. 933 = 35 O.W.N. 689 = 54 O.L.J. 660 = A.LB 1931 
Cal. 683CS.B.). 

" 3. 10 (2) (i) and (ix ) — Payment of arrears of 

royalty — Voluntary payment with legal liability or , 
necessity — Whether can he deducted, ' 

Where the assessee agreed to take a colliery business 
on the representation it was free from encumbrance.s, 
he subsequently discovered that there were arrears of ; 
fixed or bad rent due to the superior landlord, paid the 
arrears of royalty the superior landlord and claimed to i 
<deduct from the assessment the amount paid by him, 1 

Ifeld, negativing the claim, that the sum so paid by i 


I INCOME-TAX ACT (1922), S. 10. 

j him was neither “rent'* nor an expenditure incurred by 
I him I solely for the purpose of earning the profits or 
I gains of the colliery business within the meaning of 
' S. 10, sub-S. (2j, (/) or (ix), that it w'as a sum payable 
by him in order to get possession of the colliery, not a 
sum expended by him in the carrying on of the colliery. 

I If the assessee paid it without any legal liability or 
necessity on his part to do so, such a voluntary payment 
is not a permissible deduction from income. {Lord 
Macmillan,') COMMISSIONER OF INCOME-TAX, 

Bihar and Orissa v, Kameshwar SinCiH. 60 I A. 
146 =12 Pat. 318 = LB 1933 P.O. 77= 1933 M.W.N. 
439 = 37 C.W.N. 598 = 37 L. W. 701 = 142 I.C 437 = 
67 C L.J. 318 = 14 Pat L.T. 341 = 1933 A.L J. 627*= 

35 Bom.L.B.731 = A.LR. 1933 P.C. 108 = 64 M.L.J. 
612 (P C.) 

S. 10 (2) (ill) — Business earned on and profits 

earned outside British India — Money borrenved in India 
for the purpose of — Interest on — Deduction of —Per- 
missibility. 

A finance company, which as part of its business, 
invested money in various parts of the world, borrowed 
in India a sum of thirty-tw^o lacs of rupees, and invested 
it in foregn securities. The company claimed to deduct 
from their taxable profits in British India the interest 
on the borrowed amount notwithstanding the facts that 
the borrowed money was employed outside British India 
and that the profits derived therefrom were not brought 
within British India and therefore did not attract 
income-tax in India. 

Held, that an allowance can be made under S. 10 (2) 

I (///)iii respect of interest on capital borrowed for the 
purpose of the business — that business should be one 
; that earns or is capable of earning taxable profits, or at 
I least one w'hich is so carried on that taxable profits may 
; be earned, whether in fact profits are earned or not. 

Unless it is a business of that character, a deduction 
1 for interest on capital money borrowed for the purposes 
I of that business is not allowable under the Act. 2 I.T. 

I C. 505 (F.B.), Foil. {^Beaumont ^ C.J. and Rangnekar, 

' /.) The provident Investment Co., Ltd., In re. 

: 66 Bom 92 = I.R. 1932 Bom. 122 =-*136 I.C. 810 = 33 
; Bom.L.B. 1587=A.LB. 1932 Bom. 94. 

I S. 10 (2) (ill) and {Xl)— Dissolution of partner- 

ship — Payment towards defunct hustntss — Capital loss 
! not payment of interest on capital 
I Tne assessee who was a money lender had been a 
partirer in two firms which were dissolved in 1929. On 
I the distribution of the assets and liabilities of the firms, 

; liabilities amounting to a certain amount and represent 
I ing the capital borrowed from third parties entirely foi 
' the purposes of the defunct firms had been allotted to 
his share. On that amount he had during the year of 
account paid a sum as interest which he claimed to 
deduct from the profits and gains of the business carried 
on by him. 

//^/r/, that the payment was a capital lo.ss and not 
interest on capital borrowed for business or expendi- 
ture incuired for earning profits within the meaning of 
sub-CIs. (///) and (/x) of S. 10 (2). {^Beaslev, C.J., 
Ramesam and Cornish, JJ.) C'OMMISSIONER OF IN- 
COME-TAX, Madras v. Sidha Goudar & Sons. 

I 65 Mad. 818 = I.R. 1932 Mad. 432 = 137 I.C. 689 = 

36 L W. 806 = 1932 M.W.N. 610 - A.I.B 1932 Mad. 
376 = 62 M.L J. 638 (F.B.). 

S. 10 (2; (111), Bxvl.'- Applicability— Condi- 

ti ons — '‘'Recurring", 

In order to satisfy the lequirements of the explanation 
to S. 10 (2) {ill) of the Income tax Act, there must be 
recurring subscription paid periodically and the assessee 
must be a mutual benefit society. “Recurring*' mea^s a 
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happening again and again — not that which occurs only 
onte. Where the shares are paid in one lump sum, and I 
the assessee is an ordinary banking concern whose tran- ; 
sactions are not confined to their membeis only the ; 
allowance under S. 10(2) (m) cannot be permissible, j 
(^Beasley ,C .J., Ramesam ond Suiitlarnm Chetty^ J/.^ * 
COMMISSIONKR OF INCOMK. TAX, MADRAS V. 
Madhwa SIDDHANTHA ONNAHINI NIDHI, I,TD ! 
68 Mad. 8 -- 7R.M. 293-152 I.C. 927-40 L.W. 763 : 
-1934 M.WN. 808- A.I.R. 1934 Mad. 663(2)= : 
67M.L.J. 632 (F.B.). 

— ■ ■ Ss.lO (2) Uil) and Expl. and 3 — Fund register- 

ed as company — Capital consisting of recuiring sub^crip- ! 
tions — Subscriptions, if borrowed capital. .Vc^lNCOMF- ! 
TAX ACT, SS. 3 ANT) 10 (2) (///). 66 Mad. 416 = 64 I 
M.L J. 260 -(r.B.). j 

— S. 10 (2) (vi) — Af^t'ssre letting out press — Allow' | 

aftce for depreiiation — Rty^ht to claim . i 

The letting of a jute pi css at a rent is as much a busi- j 
ness as the letting of a ship to freight or the letting of a ) 
motor cur or any other kind of machine, or machinery j 
fos hiie. The that the lessoi originally intended to 
w'ork the prC'S himself is immaterial. The lessees are J 
liable only for repaiis and not for depreciation, and in > 
nocircumstances could they claim an allowance for deprt- i 
ciation undei S. ]0 (2) ( 7 ^/) because the buildings, 
machineiy, etc., mentioned in that sub section must be ' 
the pioperty of the owner as^essee and hence the owner 
assessee is entitled to claim allowam e for thpreciaticui 
in respect of liuiklings, machinery etc., leased. A.I.K. 
1926 Mad. 1032, Kel. on; 1 l.T.C. 50 and A.I.K. 
1928 (’al. 456, Dist. (fo/t Willtams and Jack, J J.) 
Sadhuchakan Roy CHOWUHUUY, /n re, 62 Cal. 
804 = 166 1.0.394-7 R.C 706-62 O.L.J. 386 = 39 
C.W.N. 739- A I B.1935 Cal. 344. 

S, 10 (2) (Vi) ^Con itructi on — ‘ ‘ On nal cost 

thcfcof to the assessee" — Meant ng^ — Assessee company 
takinc; over business of old companies— ‘Claim tor depre- 
ciation— 'Cal (iilatton‘'-‘Basis of. 

Where the assessee, a company foinicd for the puipose 
of acquiring, taking over and amalgamating WTth and 
canying on the business, till then carried on by five old 
cliffeient companies, takes over tlie buildings and niachi- | 
nery of the said companies at the time of the amalga- ■ 
mation, not at the actual cost thereof but at their writ- I 
ten down value when the anialgamation w^as effected, ; 
the flepieciation which it can claim in respect of the \ 
buildings and machinery undei S. 10 (2) (r^r) of the In ' 
( ome-tax Act must be calculated only on the value at | 
which the assessee company has taken them over and ; 
not on the actual original cost incurred by the old tom- 1 
panics in le-'pect of those buildings and machinery. 
(Sir Lancelot Sanderson.) COMMISSIONER OF IN- 
COME-TAX, Madras v. Kuckincham and Carnatic 
Co,i.TD., Madras. 63 I A. 74 = 59 Mad. 176= 
62 C.L J. 409 - 40 0. W.N 232-8 R.P 0. 119 = 43 
L W. 1 = 1936 M. W.N. l = 38Bomr». R. 133 = 1936 
A.L J. 721 = 169 I.O 645 -1936 O.W.N. 1851 = 1936 
A W.R. 1480=A.I.R. 1936 P.C. 5 = 69 M.L.J. 879 
(PC.). 

“S. 10 (2) (vi) — J)eprcciatton of machine ry— j 
company taking ovtr assets of old company at a valua- | 
tion — Basts of calculation— Cost to old company or | 
purchase 7>alne. 

The “old'’ company went into liquidation in 1924 
and in 1928 its assets were sold to the “new company 
and the machinery and plant were valued and 
purchased at Rs. 16 lakhs by the new company. The 
assessees claimed a deduction on their assessment for 
incomedax in respect of depreciation of machinery and 
the ^question was whether that deduction should be 


based on the cost of the machinery to the assessees or 
on the cost to the old company. 

Held, (1) w'hen an assessee succeeds another in busi- 
ness, the words “on the original cost thereof to the 
assessee’* in S. 10 (2) (w) of the Income tax Act, 1922, 
refer to the original cost to the person who is being 
actually as.'Jessed, and not to the previous owner of the 
business. (2) Consequently in the present case the 
as'-essees w'ere entitled to have the depieciaiion allow’- 
ance under S. 10 (2) {vt) of the Act calculated on the 
original cost to them and not to the old comp.iny from 
whose liquidators they purchased the business. Massey 
Co.'i case, 3 l.'i\ C. 302 (F. B.), Di^s. {BeH' 
mont, C.J. and Rangnekar , J ) SaRASPUR MILLS CO., 
Ltd., 66 Bom. 129 -I.R. 1932 Bom 129 = 
1371.0. 898 = 34 Bom.L.R. 104= A.I.R. 1932 Bom. 
216. 

[P. 12 P. 12(18) Rel. 11 R. 514 (518).] 

S. 10 (2) (vi) — '‘'Original cost” of depreciation 

The words “original cost” lefer to the genuine 
original cost to the assessee and not to that paid by the 
predecessor in business of the assessee. 56 B. 129, Foil. 
56 M.L.J. 45l, Diss. from. {Conitney Terrell, C.J* 
and Razl Ah, J.) MOTIRAM ROSAN LaL COAL CO., 
Ltd. V. Commissioner of Income-tax, Bihar 
AND Orissa. 12 Pat 12=140 I.C. 904 = I.R. 1933 
Pat. 36(l) = 13Pat.L.T. 618 = A.I.R. 1933 Pat 28. 

[Rel. 11 R. 514(518).] 

S. 10 (2) (vi) — Scope — Assessee acquiring pro- 

perty ^y bequests — Detennination of original cost. 

It is not intended by the legislature that no allow'ance 
should be made for depreciation of “buildings, machin 
ery, plant or furnituie” belonging to the assessee meiely 
because the assessee had acquired title to the pioperty 
by bequest and not by purchase. The intention of the 
; legislature in using the words “the original cost thereof 
to the .issessee,” is that the ow'ner to be assessed should 
' not receive an allowance for depreciation based on a 
1 capital value of the property higher than 01 different 
from the value of the property to the assessee at the time 
w'heu he originally acquired it. If the assessee purchas- 
ed the property, the best evidence of the value of the 
property to the assessee would be the price that he paid 
for it, but where the assessee acquires the property 
otherwise than by puichase ^e.g.,\yj bequest) “the 
original cost thereof to the assessee” means, and is, the 
leal value of the property at the time when the assessee 
acquired it Ie=;s the expendituie (probate charges actually 
paid) necessary for the purpose of completing the title. 

Semble'. the word ‘assessee’ in S. 10 (2) (zr) means 
the assfssee as defined in S. 2 (2) of the Act. (^Page, 
C.J., Das and Afya Bu, J J.) COMMISSIONER OF 
INCOME TAX, Burma v. .Solomon and .Sons. It 
Rang. 514 = 6 I R. (Rang ) 86 = 146 I.C. 242=A.I.R. 
1933 Rang. 348 (S.B.). 

S. 10 (2) (vii) —Obsolescence allotoancc — Machi- 
nery scrapped as being old and worn out. 

Where the business of an oil mill w’as closed dowm for 
the reason that the machinery being old and worn out 
could not be worked at a profit in the face of competi- 
tion, 

Held, that the assessee w'ould not claim obsolescence 
allowance as provided in S. 10(2) {vii). Obsolescence 
allowance is not claimable whenever machinery has 
become worn out and is sold or discarded for that 
leason. It is claimable only when mechinery and plant 
have to be discarded not because it has come to the end 
of its working ‘life’ but by reason that newer types of 
machinery or newer methods have become necessary in 
the face of competition. 50 M.L.J. 157, Ref. to. {Ran- 
kin, C.J., C.C. Ghose and Buckland, //.) SheWDAYAL- 
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JAGANNATH, JaGANNATH BiNJRAJ, /;/ the matter of 
58 Cal. 985-1 R. 1931 Cal. 782- 134 I.C. 78 = 36 
C.W.N. 314=A I.R. 1931 Cal. 699. 

S. 10 (2) (ix) — Capital expenditure — Lump sum 

payable by assessee to Government for excavation of lime 
shells. 

Where the assessee entered into an agreement with 
the Government for the excavation of lime shells in 
certain Government lands, and for the exclusive privilege 
of excavating chunam shells, he agreed to pay a sum of 
money in t\Nelve equal quarterly instdlrnents payable in 
advance, the poition of such an amount falling within 
the year of account payable by the assessee was not 
deductible in computing the income derived from the 
excavation and sale of lime, being a capital expenditure. 
The payment was not made in order to carry on an 
already existing business and to earn a profit out of it. 
The payment to be made was merely for the purpose of 
starting that paiticular venture. Any expenditure made 
thereafter would of course be deductible. But this was 
an initial expenditure without which the assessee could 
not even have begun winning the shells. {Beasley, C. 
J.y Ramcsam and Sundaram Chetty, JJ.) COMMIS- 
SIONER OF Income tax, Madras v . Chengalva- 
ROYA Mudaliar. 68 Mad 1 = 40 L.W. 469 = 1934 
M.W.N. 840 = 162 I.C. 48 = 7 R.M 183 = A I.R. 
1934 Mad. 617 (2^ = 67 M.L J. 350 (F.B.). 

S. 10 (2) (lx)— “ Capital expenditure'*— Payment 

made to buy out agents — If deductible. 

Where a company has bought out its agents, with a 
view' to running their own lousiness by their own staff, 
by means of a payment, the payment made out of circu- 
lating capital is a revenue payment and not a capital 
expenditure, and is properly deductible by the assessees 
when arriving at their profits for the purpose of income- 
tax. A payment made out of circulating or floating 
capital, and not resulting in the acquisition of anything 
by way of a new asset or addition to the fixed capital, is 
not a capital expenditure. {Costello and Lort IVtlltamSy 
JJ.) Imperial Chemicxl Industries (India), 
LTD., In re. 62 Cal 87 = 39 C.W.N. 70. 

-S. 10 (2) tlx ) — Christmas pi esents — Allowaiue of. 

Per Aston y A.J.C . — No doubt expendituie in the 
nature of charity or presents can never be deducted in the 
case of a business if the gifts aie (jf a voluntary nature; 
but gifts given to employees may lie deducted when they 
are given a«! perquisites in leturn for services which 
they have rendered, even though such gifts may not be 
legally claimable by employee. 

Per Rupchandy A.J.C . — In ordei to bring Christmas 
presents within the purview of Cl. (9), S. 10, theie 
must be sufficient mateiial befoie the Income-tax 
authorities to enable them to hold thal the exependituie 
had been incurred solely for the purpose of earning pro 
fits. Such presents aie in certain kinds of business, 
specially w'hen made by non-Christians, necessary for 
the purpose of securing business and therefore a 
legitimate item to be considered. {Aston andRupchandy 
A./.Cs.) COMMLSSIONER OF iNCONE TAX v. HEM RAJ 
Kanji. 6 I.R. (Sind) 26 = 145 I.C. 202 = A.I.R. 
1933 Sind 145. 

3. 10 (2) (lx) — Compensation amount paid to 

agent — Whether can be permissible deduction. 

Whether a sum is received on Capital or revenue 
account depends or may depend on the character of the 
business of the payer and upon other factors related 
thereto. The case of payer and payee must be 
considered upon an independent statement of the 
relevant facts proved in his presence, there being no 
overriding principle of law that the income-tax amhori* 

Q. D.— 11—58 
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ties are entitled to tax once at least on every payment. 
Where the assessees paid to their agents in 1928 a cer- 
tain amount as compensation for the loss of their office 
as agents to the asses'-ees and the payment came to be 
considered by the income tax authorities in 1929-30 and 
in that year the assessee put forward the payment as a 
permissible deduction from their gross profits. 

Held, ttiat the claim should be allow’eil. {Rankin, C, 
J. and Buckland, J.) ANCLO PERSIAN OIL CO., 

Ltd. £'. Commissioner of Income-tax Bengal. 
60Cal. 840 = 149 I 0.919 = 6 R.C. 658 = 37 C.W.N. 
430 = A.LR. 1933 Cal. 777. 

— — S. 10 (2) (lx) — ConUi uction and scope — *’^Not 
being in the nature of capital expenditure" — Questioh 
as to expenditure being capital or not — Determination of 
—Rule. 

It is not possible to lay down any hard and fast rule 
or to enunciate a rigid and scientific principle which can 
be applied as a criterion for detei mining whether a 
particular expenditure is capital expenditure or not. The 
question is one of fact. But the question whether a 
particular sum is or is not a permisMble item of deduc- 
tion is one of law' or at any rate one of mixed law and 
fact. If it IS found that the expenditure in question is 
or is not made, as the case may be, with a view to 
biinging into existence some asset oi advantage for the 
enduring benefit of the trade, the finding will be one of 
fact, when there is evident e to support that finding it 
will not be subject to leview by th<* High (Zourt. 
{Costello and Lot t Williams, J IMPERIAL CHEMI- 
CAL INDUSTRIES (INDIA), LTD,, In re 62 Cal. 87 = 
39 C.WN. 70. 

S 10(2)(ix}~“ Expenditure incurred solely for 

the purpose of canting profits" — Payment out of profits 
and conditional on profits being earned — Deduction of 
— Fcrmisnlnltty. 

A payment out of profits and con'litional on profits 
being earned cannot accurately be described as a pay- 
ment made to earn profit'^. Where the Pondicheriy 
Railway ('ompany entered into a convention with the 
Fiench Colonial Government by which in con^'ideration 
of the permission given to them to w'oik a railw’ay in 
Pondicherry they undeitook to pay the Government one 
half of the net profits. 

Ilcldy the amount so jxiyable to the Government 
cannot be allowed under S. 10, Cl. (/>) in computing 
the assessable income. “Profits on their coming into 
existence attract tax at the point and the revenue is not 
concerned with the subsequent application of the profits.’*^ 
Gresham Life Assurance Society v. Styles, (1892) A.C. 
309, Kef. {Lord Macmillan.) PODICHERRY RAIL- 
WAY Co., LTD. V. COMMISSIONER OF INCOME-TAX, 
' Madras. 58 I. A. 239 = 54 Mad. 691 = I.B. 1931 P.C. 
203-132 I.C. 619-1931 M.W.N. 701 = 34 L.W. 
234 = 33 Bom.L.E. 1263 = 64 C.L.J. 381 = 36 O.W N. 
895 = 1931 A.L.J. 481 = AI.B. 1931 P.0. 165 = 61 M. 
L.J 261 (P.C ). 

[P. 61 I..\. 41 (48) (P.C.), 37 Bom.r..K. 126(129).] 

S. 10 (2) Expenses incurred in defending 

suit — If deductible. 

The Commissioner of Income-tax referred to the High 
Court the question w'hether the expenditure incurred by 
a company in defending as lessees of certain land a suit 
for possession and injunction instituted by the lessors is 
deductible under Cl. (/or), sub S. (2) of S. 10 of the 
' Income-tax Act, It was urged on behalf of the company 
j that the cost of the litigation w'as incurred to defend the 
j monopoly of quarrying which is the very life-blood of 
I the company and that for that reason the expenditure 
! should be held to have been incurred solely for the pur- 
! pose of earning profits or gains. Applying the criterion 



915 


916 


THE QUINQUENNIAL DIGEST, 1931—1935 


INCOME-TAX ACT (1922), S. 10 (2) (ix). 

laid down by Lord Dunedin in 5 Tax Case^ 529, that 
‘capital expenditure is a thing that is going to be spent 
once and for all and income expenditure is a thing that 
is going to recur every year.*' 

Ifeldy that the expenditure incurred by the company 
was clearly a non recurring outlay required to retain a 
capital asset and is, therefore, in the nature of capital 
expenditure and accordingly no deduction is permissible. 
i^Addisonand Sale,//.) KaNGRA VaLLEY STATE CO., 
LTD. /V. COMMISSIONER OF INCOME-TAX, PUNJAB. 

16 Lah. 479 = 1611.0. 965 = 8 R.L. 830 = 37 P.L.E. 
749=A.I.R. 1936 Lah. 350. 

-3. 10 (2) {Xu)— Expense for office funiiture. 

A claim with regard to sums spent on furniture for 
office cannot be allowed as it is in the nature of capital 
expenditure. {Aston and Rupchand^ A.J.Cs.) COM- 
MISSIONER OF Income-tax v. Hemraj Kanji. 6 
IB. (Sind) 25 = 145 I.C. 202=A.I.R. 1933 Sind 
145. 

■S. 10 (2) (lx) — Insurance Company — Share of 
profits allotted to parttctpaUng poitcy holders — If '‘'ex 
pcnses incurred for earning profit sf' 

The share of profits allowed to participating policy- 
holders is conditional on profits being earned and cannot 
accurately be described as a payment made to earn pro- 
fits. It assumes that profits have first come into exist- 
ence. But profits on their coming into existence attract 
Income-tax at that point, and the revenue is not concern- 
ed with the subsequent application of the profits. The 
share of profits so allotted to participating'policy-holders 
is not, therefore, a permissible deduction, La^t v. 
London Asstiranie Corporation^ (1886) 10 A.C. 438 and 
54 M. 691 (P.C.), Kel. on. {Sir John milts.) BHA- 
RAT Insurance Co., ltd. v. income tax Commis- 
sioner, Punjab. 61 I.A 41 = 15 Lah. 224 = 6 R.P. 

0. 100 = 147 I.O. 899 = 39 L.W. 260 -= 3 A.W R. 333 
= 11 O.W.N. 242=1934 A.L.J. 236 = 36 Bom.L.R. 
401 = 1934 MW.N. 193 = 59 C.LJ. 175=36 P.L.R. 
318 = 38 O.W.N. 375 = AI.R. 1934 P.C. 45 = 66 
M.L.J. 391 (P.C ). 

. — .. 3 ^2) (ix) — Mort^ai^e suit — Deposit of part of 
of amount — Litigation exten ling to subsequent years — 
Subsequent mortgagee’s decree —Deduction. 

The assessee had obtained a mortgage decree. A 
minor sued the assessee for a declaration that his share, 

1. e,t l*8th in the mortgaged property, was not affected 
by the decree obtained by the assessee. Pending the 
decision in the suit, the mortgagee deposited a certain 
amount, t.e , l-8th of the purchase-money at which the 
property was purchased by him in sale, held in execution 
of his decree. The case was decided only more than two 
years after the pui chase. 

Htldy that tht‘ assessee was to be assessed on the 
whole of the purchase- money as being the income in the 
year of purchase and that it was not permissible for him 
to deiluct from such amount the amount deposited in 
computing the assessee’s piofits or gains for the year 
following the year of the purchase. {Lord Macmillan.) 
Raghunandan Prasad Singh commissioner 
OF Income tax, Bihar and Orissa 60 I.A. 133= 
12 Pat. 305 =LR. 1933 P.C 86 = 37 C.W.N. 570 = 14 
Pat L T. 237 = 1933 M. W.N. 429 - 36 Bom.L R. 636 
= 37 LW. 691 = 67 O.L J. 294 = 1933 A.L.J. 664 = 
142 I.O. 446 = A.I.R. 1933 P.C. 101 = 64 M L.J. 644 
(P.O.). 

S. 10 (2) (ix) — Mortgage suit — Purchase of 

property — Reduction of expenses. 

Where an asse^see purchases a property mortgaged to 
him, he is not entitled to deduct from the profits arising 
out of the sale, expenses incurred for taking delivery of 
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possession of the property or for getting mutation 
effected. {Lord Macmillan.) KaGHUNANDAN PRA- 
SAD Singh v. Commissioner of Income-tax, 
Bihar and Orissa. 60 I.A. 133 = 12 Pat. 305 = 1. 
R. 1933 P.C 86 = 37 0. W.N. 570 = 14 PatL.T. 237 
= 1933 M. W.N. 429 = 57 O.L. J. 294 = 1933 A.L. J. 664 
= 36 Bom L.R. 536 = 37 LW. 691 = 14210. 446 = A. 
I.R. 1933 P.C. 101 = 64 M.L.J. 644 (P.O.). 

S. 10 (2) (ix ) — Partnership business — Salary of 

working partner — Deduction from profits — Permissibi- 
lity. 

If a particular partner or partners possess special 
qualifications for which they are paid a salary irrespec- 
tive of the existence of profits and over and above their 
share of profits, the .salaries could be allowed as a 
deduction. The dual capacity of a partner cum employee, 
though suspect, is possible and to the extent that the 
person is in truth an employee, the salary is deductible 
from the profits of the partnership, 1 I. T. Cases 
176, held stated too broadly and 4 I. T. Cases 171, Ref. 
{Addison and Bhide, JJ.) ELECTRIC AND DENTAL 
Stores, Lahore v. Commissioner of Income tax, 
Punjab. 12 Lah- 663 = LR. 1931 Lah. 902=134 I. 
C. 198 = 82 P.L.R. 656 = A.I.E. 1931 Lah. 841 

— — S. 10 (2) (ix ) — Payment of royalty — Exemption. 

The assessees entered into an agreement with V for 
the purchase by them and for the sale by him of all 
rights and privileges of manufacturing, selling and 
generally dealing in a medicine and covenanted that, if 
they successfully promoted the company V should sell to 
them all such rights and privileges for manufacturing, 
selling and generally dealing in the medicine subject to 
the following conditions : (1) that the parties on the first 
part pay to the party on the second part the sum of 
Rs, 81,000 in five yearly instalments at not less than 
Ks. 16 000 a year with effect from 1st April, 1928, and 
(2) that after the expiry of five years a royalty of eight 
annas on every bottle of medicine sold be paid to the 
party on the second part as long as the said company is 
in existence. According to Cl. (2), V was paid in the year 
of account Rs. 13,000 odd representing eight annas on 
every bottle of the medicine .sold by the company. The 
company claimed deduction of Rs. 13,000 as payment 
made by them solely for the purposes of earning the 
profits or gains of the business which in the year of 
account amount to Rs. 28,0(X), 

Ileld^ that Cls. (l) and (2) must be taken together as 
between the pai ties providing the consideration for the 
purchase of the medicine and the amount of Rs. 13,000 
was taxable as capital exp.mditure. It was the amount 
of money expended for the purchase by the company oi 
this medicine and as such would be assessable and not a 
lawful deduction under S. 10 (2) {ix) The payment of 
royalty in accordance with Cl. (2) of the agreement was 
not of a sum lawfully deductible under S. 10 (2) {ix). 
{Beadey^ C. Ramesam and Cornish., J J.) COMMIS 
signer of Income tax, Madras Mins ararasam 
& Co., LTD., Salem. I.R 1932 Mad. 650 = 138 I.C. 
278 = 36 L.W. 40 = 1932 M.W.N. 756 = A. I.R. 1932 
Mad. 437 = 63 M.L.J. 11 (S.B.). 

S. 10 (2) (ix ) — Private company — Fees fer 

directors — Deduction of — Permissibility — Neiu Zealand 
Land and I ncome-tax Act^ 1923, A*. 80 (2). 

The trading account of a private company showed a 
debit of £ 10,000 in respect of fees to its two directors. 
The company claimed to deduct this amount from its 
assessable income as exclusively incurred in the produc- 
tion of that income under S. 80 (2) of the New Zealand 
Land and Income-tax Act, 1923, corresponding to S. 10 
(2) (#>) of the Indian Act. The two directors were the 
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INCOME-TAX ACT (1922), 8. 10 (2 ) (iz). INCOME-TAX ACT (1922), 8. 12. 

sole directors as well as the sole sharehoders. At the INCOME TAX ACT, SS. A (3) (r//), 6 (vt) and 12. 12 

end of each trading year when a fair estimate of the j Rang 477~A.I.R. 1934 Bang. 377 (3.B.,). 
profits was available or in some years, after the amount j —3. 12 — ^'Income'' — Impartible zemtmian ~ 

of profits had been ascertained, the fees to the Directors i Maintenance grant to younger sons — Royalty from — 
weie fixed by a resolution of the company and that | Assessability. 

approximately at two-thirds of the gross profits. ! Where an impartible zemindari is held ext-lu-sively by 

Heldy (/) that the mere production of a resolution the eldest son of each suicessive Kaja and the younger 
fixing the remuneration of the Directors and vouchers sons are settled with some riauzas in the zemindari in 
for payment of the amounts so fixed did not preclude lieu of maintenance which the Raja was under obliga 
further enquiry by the Commissioner and entitle the tion to provide the grant being resuniable at the will of 
company to the deduction claimed; (//) that having the Raja, unless he parts with it, the income of the 
regard to the complete identity of the persons interested mauza by way of royaUy is inepme asse^^sable to 
as shareholders in fixing the fees and of the persons to income-tax as part of Raja’s income irrespective of 
whom the fees were to be paid, and to the refusal of the j wrhether such income reaches him or not. 5 Cal. 256 ; 
direx:tors to allow themselves to be examined as to how | Mersey Docks and Harbour Hoard v. Lucas^ 8 A.C. 
the amount was fixed, the company had failed to dis- ' 891 ; Sowery \ . Harbour Mooring Commissioner of 
charge the onus under Ss, 14 and 25; and (///) that the ! fCing^s Lyon, 2 Tax Cases 201 and Hudson v. Gribble, 
Magistrate was justified in holding it not proved that j (1903) 1 K.B. 5l7, Ref. {Courtney-Terrell, C. /. and 
the amount was exclusively incurred in the production of | Dhavle, J) JYOTI PRASAD SiNOH DeO RahadUR 
the assessable income. {^Lord Thankertonl) ASPRO, COMMISSIONER OF INCOME-TAX, BIHAR. I.B. 
Ltd. V, COMMISSIONER OF Taxes. 1932 A.C 683= 1931 Pat. 139 = 130 I.C. 43=A.I.B. 1931 Pat. 15. 
I.B. 1932 P.C. 305 = 139 I.C. 649 = 63 M.L.iT. 020 — <3. 12 — Long lease — Buildings to revert to lessor 

(P.O.). j — Rent received — Liability to assessment. 

S. 10 (2) {iy.)— Profit s-^Life Insurance Com- Quaere.— the assessee has taken land on a long 

pany—Sums paid as prof its to policy-holders— Assess- lease under which the land together with the buildings 
ability to income-tax. thereon will revert to the possession of the lessor on the 

The sum of money allocated by a Life Insurance expiry of the lease, has erected thereon ma^^onry build - 
•Company for distribution amongst the participating 1*^8^ i'tis received rents from lessees of the build- 
policy-holders must be considered to be a portion of the whether the t*ax payable by the assessee in respect 

profits of the company and as such assessable to income- of the rents is to be determined in accoidance with S. 9 
tax and notan expenditure incurred solely for earning j or with S. 12. {Lord Tomlinf) COMMISSIONER OF 
the profits within the meaning of S. 10 (2) {ix'). Income-tax, U. P. v. Basant Rai 1 akhat Singh. 

Per BhidCy J . — The “profits of a business” mean that | 60 I.A 307 = 55 All. 452 = 67 C L.J. 644 = 1933 M. 
the nett proceeds of the concern after deducting the | WN 785 = 35 Bom L.B. 8*23 = IB. 1933 
necessary outgoings without which those proceeds could I 1933 A L.J. 1021—38 L.W. 443 = 144 I.C. 344-37 
not be earned and (he nett proceeds must be taken to be ' C.W.N. 881 = A,LB. 1933 P.C. 180 = 65 M.L.J. 247 
the basis for the assessment of income-tax irrespectively ; (P C ). 

of their subsequent application or allocation, {Addison i S. 12 — Maintenance charge — Exemption from 

and Bhide, //.) BHARAT INSURANCE CO. Ll D v. i assessment to tax. 

Commissioner of income-tax, Punjab. 12 Lah. 1 Where by the decree of a Court, the assessee's step- 
704 = I.R. 1931 Lah. 701 = 132 I.C. 861 = 32 P.L.R. ! mother has a charge not only on the son’s zemindari 
960 = A. I B. 1931 Lah, 739. ' property from which his agricultuial income was derived, 

[Affirm. 61 I.A. 41 (P.C.).J but also on ail his other sources of income included in 


— S. 10 (3) — Capital advanced by pirtner — In- 
terest payable irrespective of pr ofits — Deduction of — 
Permissibility. 

There is nothing in sub-Cl. (3), S 10 to suggest that 
interest paid on the initial capital invested in a firm 
cannot be the -subject- matter of an allowance. Where 
therefore a capitalist partner advances money to the 
firm on condition that interest would be paid to him, 
whether the business of the firm results in profit or not 
and is in no way made dependent on the profit if any 
earned, the firm is entitled to claim an allowance for the 
interest paid on such capital. It is immaterial whether 
such capital was advanced as initial capital or subse- 
quently. There is no distinction between capital bor- 
rowed and capital contributed. Capital contributed by 
a capitalist partner is capital borrowed from him by the 
firm. {Aston and Rupchand, A. J. Csf) COMMI.S- 
siONEK OF Income-tax, Bombay v. Tejbhandas 
Motumau I,B. 1933 Sind 181 = 144 I.C. 363 = A. 
I.B. 1933 Sind 192. 

S. 12 — Compensation for loss of agency — Tax- 
able under S. 10 or 12. See INCOME-TAX ACT, S. 4 
(3) {vit ). 68 Cal. 1163 = A I B. 1931 Oal. 676. 
Ss. 12, 4 (3) (vu) and 6 (vi)— Employee’s 


the assessment, the assossee's liability to his step-mother 
I is not of the same kind as his liability to provide for 
his wives and daughter The case was not one of a 
I charge created by the assessee for the payment of debts 
I which he has voluntaiily incutred and the liability to his 
, step-mother does not fall within any of the exemptions 
I or allowances allowed under Ss. 7 and 12. {Lord Mac- 
[ mtllan.) BEJOY SiNGH DUDHURIA v . COMMIS- 
SIONER OF INCOME I'AX, CALCUTTA. 60 I.A. 196 = 
60 Cal. 1029 = 1933 M.W.N. 653 = 37 C.W.N. 885 = 
57C.LJ. 503=1933 A.LJ. 641=35 Bom.L.R. 811 
= I.B. 1933 P.C. 127 = 143 I.C. 146 = 37 L.W. 776 = 
A.I.R. 1933 P.C. 145 = 66 M L.J. 286 (P.C ). 

— — -S. 12 — Purchase-money— Receipt of royalty by 

ven Li r — A seessment . 

Whether a particular sum received is of the nature of 
an annual profit or gain or is of a capital nature does 
not depend upon the language in whicdi the parties have 
chosen to describe it. It is necessary in each case to 
examine the circumstances and see what the sum really 
I is, bearing in mind the presumptior that — “it cannot be 
! taken that the legi!»lature meant to impose a duty on 
I that which is not profit derived from property but the 
I price of it/’ The assessee sold to an oil company all 
j her right, title and interest in and to twenty acres of her 


gratuity — Employer’s insolvency — Gratuity paid by land. In consideration of the sale the company agreed 
stranger — Sum not assessable under S. 67 or 12— | to pay to the assessee the sum of $5,000 in cash on the 
Exempt from income-tax under S. 4 (3) {vii). See I execution of the agreement, to issue to her 25,000 fully 
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paid shares in the company, and further deliver to her 
order the royalty of 10 per cent, of all the petroleum, 
natural gas and oil produced and saved from the said 
lands free of costs. In the year 1927 the company did 
no deliver to the a''sessee any of the oil produced, but 
sold the whole of it, and paid over $9,570‘41, being 10 
percent, of the groNS proceeds, which sum she accepted 
in sati'Hfaction of the “royalties’* reserved to her under 
the agreement. The assess’ee was subsequently assessed 
to tax in respect of this sum of $9,570*41 which she had 
received from the oil company. 

Held^ that the royalties were in effet t payment by 
instalment', of part of the price of the property which 
the as.'.essee had finally di.sposed of to the company and 
hence were not liable to be assessed. ( Lord Macmtllan?) 

Minister of National rkvenuk r . (’ai hkrine 
Spooner. 6 I.R. (P.C.) 29- 146 I.C 747-1933 
A.L J. 1428- 38 L.W. 621- A.I.R. 1933 P C. 211 
--66M.L.J. 86. 

‘S. 12 — Scope. 

Per Mohamad Noot , J. — Annuities have not been 
expressly taxed excej)! as sal.iry and before an annuity 
can be (axed it must be shrjwn to come within the 
purview of “income, profits or gains” as mentioned in 
S. 12. Income tax Act. {Coart/iey-Terreli , C J. 
Mohamad Noor and Varma, /.) CtLMMI.S.siONFR OF 

Income-tax v, (Uipal Saran Nairain Singh 13 
Pat. 661-161 I.O 477 -7 R P. 97 = 15 Pat.L.T. 
326= A I.R. 1934 Pat 384 (P B.). 

• Ss. 12, 4 and 6 — Transfer of entire property by 
a.ssessee — Transferee to payoff debts and annuity to 
transferor — Annuity if taxable. Sec INCOME-TAX 
ACi, Ss. 4, 6ani) 12. 13 Pat. 661-AI.R. 1934 
Pat 384(F.B.). 

S. 12— T ear of taxable tiiconie — Expendttnrc 

ol cur rur^ some yea/s before — lixemptioi. 

The allow ame for any expenditute incurred must be 
an ‘allowance for expendituie incurred in the year in 
respect of which arise the iiu'otne, profits and gains form 
ing the basis of the assessment. There is no justification 
for deducting from the profits and gains something in 
respect of expenditure, whether it be regarded as capital 
expenditure or not, whic'h occurred many years before. 
{Lo>^d Tomlta.) (’OMMIS.STONER OF INCOME TAX, U. 
P. 7'. Pasant Rai Takhat Singh. 60 I A. 307=66 
All 462 = 67 O.LJ. 644=1933 M W.N. 785 = 85 
BomLR 823 = I R. 1933 P C. 192 = 1933 A.L.J 
1021 = 38 L. W. 443 = 144 I 0. 344 = 37 C W.N. 881 = 
A.I.R. 1933 J? 0. 180 = 65 M.L J. 247 (P 0.). 

S. 12 (1) — “Ini'ome*' — Meaning — Sale of im- 
movable property — Annual sum reserved for payment 
Iry vendee to vendor — If taxable. See INCOME-TAX 

Act. s.s. 2 (1), 3, 4, 6, 7 and 12. 69 M.L.J. 190 
(P.C.). 

~S. 12 (2) — Rxpeudiiure tucurfcd solely for 
eartitu^ the profits — Receiver appointed to manage estate 
— Salary of -- Deduct ten. 

The assessee w’as the receiver and manager appointed 
by the High Court of C'alcutta to take charge and 
manage the property knowm as the Jheria Raj Estate. 
He claimed to deduct his .salary as an allowance for 
expenditure incurred solely for the purpose of making or 
earning the income of the estate*. That was refused tn 
toto by the Assistant Commissioner. 

//cA/, ih.it sub-S. (2) of S. 12 did not require that 
the whole of the receiver's salary should be incurred 
solely for the purpose of e.aining income before anv 
part of it can be deducted even if such part may repre- 
sent no more than the receiver’s services in earning the 
income, and that such proportion of his salary as may 
be attributable to the tax-paying part of the estate 


, INCOME-TAX ACT (1922), S. 13. 

should be deducted. (But the exact proportion was left 
' for the income tax authorities to decide.) {Terrell^ C . 
\ J. and Dhavle, J.) SaCHINDRA MOHAN GHOSH Z'. 
I Commissioner of Income-tax, Bihar and Orissa. 

j 11 Pat. 47 = I.R. 1932 Pat. 63 = 136 I.O. 63= A.I.R. 
1932 Pat 102. 

' S. 12 (3) — Private venture — Loan advanced to 

get specific amount —Receipt of a casual nature — Not 
profits or gains. See InCOME-TAX ACT, S. 4 (3) 

11 Rang. 464. 

S. 13 — Accounts unreliable — Income tax Officer^ 

if justified in treating’- interest on mcrtj^ai^e as income. 
The assessing officer is justified in treating the inter- 
1 rest due on mortgage as incanie when he finds that the 
; bcKjks are false and unreliable, and he cannot be certain 
whether the sum has been received or not. The Income- 
tax Officer is entitled to assess the amount due on the 
, assumption that it has been received if the method of 
accounting is unreliable. (Addison and Beckett^ //.) 

■ Jiwan Shaw Maya Shah v. Commissioner of 
Income-tax, Punjab. 1601.0. 129 = 8 R.L. 495 = 
A.I R. 1936 Lah. 840. 

' S. 13— Asstssment of Income tax Officer— Objec- 

tion to method of computation — Appeal . 

The fact th.at the Income-tax Officer has justifiably 
proceeded or» a basis and in a manner of his own in 
! computing the a^ses^ee’s income, profits and gain^, does 
not exempt his computation from examination on appeal 
and if it appears that he has adopted a wrong method 
the assessment may be set aside (Lord Macmillanl) 

Commissioner of Income-tax, Bihar and Orissa 
7j. Kameshwar Sincui. 60 la. 146 = 12Pat 318= 
I.R 1933 P.C. 77=1933 M.W.N. 439=37 O.W.N. 

, 698 = 37 L.W. 701=142 I C. 437 = 67 0 L.J 318 = 
14 Pat L.T. 341 = 1933 A.L J 527 = 35 Bom L R. 731 
=A.I.R. 1933 P.C. 108 = 64 M.L.J. 612 (P.C.) 

S. 13 — Boohs not showing income as such — Mode 

of computation 

Where an assessee keeps his books on a cash basis 
disilo^ed to the revenue authorities and the officer accepts 
' that basis, the calculation must be based on actual 
j receipts in the year of computation, but where the 
. assessee kept his books on a hybrid system and it w^as 
his practice to enter sums as he received them in a depo- 
; sit register not made available to the revenue authorities, 

I without discriminating betw’een interest and capital 
' payments, and then sulrseiiuentiy to allocate and treat as 
income certain portions of these sums which he attribut- 
j ed to interest. 

Held, that in order to compute the income in a 
particular year, the Income-tax Ofticer was entitled to 
; take into account both the interest entered for that year 
; by transference from deposit register and the interest 
I actually received in that year. (1914) A.C. 1001, Ref. 

; (Lord Macmillan.^ LOMMISSIONKR OF INCOME TAX, 

i Bihar and Orissa v. Kameshwar Singh. 60 LA. 
146 = 12 Pat. 318 = LR. 1933 P.C. 77= 1933 M.W.N. 

, 439 = 37 O.W.N. 698 = 57 C.L.J. 318= 14 Pat L.T. 

, 341=1933 A LJ. 627 = 36 Bom L.R. 731 -37 L.W. 
701 = 142 LO. 437 = A.LB. 1933 P C. 108 = 64 M. 
L.J. 612 (P.C.). 

I -S. \3—Flat rate — Amount of tax. 

Where the principle of assessment at a flat rate is not 
contested, its amount must be for the Income-tax Officer 
I to determine. (Lord Blanesburgk.) Feroz Shah v. 

1 Income-tax Commissioner, Punjab. 60 I.A. 325 
I =14 Lah. 682 = 6 LB. P.O 1 = 37 OWN. 1133 = 
11933 M.W.N. 889 = 1933 A.L J. 1258 = 34 P.L.R. 

I 1000 = 144 1.0. 686 = A.Z.B. 1933 F.0. 198 (2) -.66 
I M.L.a. 335 (P.O.). 
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■■ 3. 13 — Fresh promissory notes issued by debtor 
for old debt and interest — C •^editor entering m accounts 
interest as recen^ed — Lt ability of interest to assessment. 

Where the assessees have elected to treat the interest 
due under the original loans as having been received 
and paid on the execution and delivery of the fresh 
promissory notes by the debtoi and the interest is en- 
tered as having been received both in the interest 
account and in the personal accounts of the respective 
debtors; and the creditors have accepted the obligations 
of ths ilebtors under the fiesh promissory notes in sub- 
stitution for the old debts and the interest due thereon, 
and in past years were content that the interest accruing 
in this manner should be assessed to income-tax, it can- 
not be said that in these circumstances there were no 
materials before the Income-tax Officer \>hich woukl 
justify him in concluding that these sums represenierl 
interest liable to assessment, which the asse.ssee has re- 
garded as being li.|uidated by delivery of fieah promis- 
sory note. In such cases, if the a>sessees want to escape 
assessment for such interest, they should so adjust their 
accounts as to make it clear tliat the acceptance of a 
fresh promissory note is not taken as effecting payment 
of the inteiest due under tlie old loan. (Fage, C.J., 
A/ya Bu and BaguUy, JJ.) COMMISSIONER OF IN- 
COME-TAX, Burma 7a V. S. U. R. Firm. 13 Rang. 
231 = 7 R.R. 350-166 I.C. 703 = A.I.R. 1936 Rang. 
109. 

S. 13 — Interest on mortgage — Purchase of 

mortgaged property by assessee -Peceipt of interest. 

When a mortgagee purchases at auction under a 
decree of the Court the property which w-as the subject 
of the mortgage, he can be said to have received the 
equivalent of the interest due on his mortgage. A I.K. 
1929 Pat. 476, Ref. {Lord Macmillan.) COMMlSSONER 
OF INCOME TAX, UlHAR AND ORISSA V. KaMESHWAR 

Singh. 60I.A, 146 = 12 Pat. 318 = IR. 1933 P.C. 
77 = 1933 M.W.N. 439-37 C.W N. 698 = 37 L.W. 
701 = 1421.0. 437 = 57 O.L.J. 318 = 14 Pat.L.T. 341 
= 1933 A LJ. 527=35 Bom.L R, 731 -A.I.R. 1933 
P.O. 108 = 64 M.L J. 612 (P C.). 

— Lands taken over in liquidation of debts 
due to assessee — Profit and gain, how computed. 

No doubt the value of the land taken over in liquida- 
tion of debts due to the assessee as set out in the asses- 
see’s books of account may be lieated as prima facte 
evidence of its true value, and the assessee normally 
would have no cause of complaint if the income tax 
authorities accepted for income tax puiposcs the value 
w'hich the a>sessee himself had put upon his a^'^ets in 
his books of account. Hut in every ca.se, it is incumbent 
upon the Income-tax Officer to ascertain as a matter of 
fact what are the real profits and gains of the business 
in the accounting ye.ir. Thus if the estimated value of 
the lands in the accounting year is greater than the 
principal sum that W’as lent, the income-tax authorities 
will be entitled to treat the balance, after deducting an 
amount equivalent to the loan, as representing piofits 
and gains accruing from the transaction, and to assess 
the same as income chargeable with incoine-tax. But if ' 
the estimated value of the lands is less than the amount 
of the principal sum that has been lent, no tax will be 
chargeable in the accounting year in which the lands are 
transferred, alrhough it may he that the estimated value 
of the lands in that year exceeds the amount due to the 
assessee in respect of interest on the loan. But as the 
assessment is made upon the footing that the transaction 
has been completed duiing the accounting year, the 
assessee is not entitled to have the value of the lands re- 
assessed in any other accounting year except that in 
which the lands are sold by him, and until the sale takes i 


; INCOME-TAX ACT (1922), S. 13. Proviso. 

place the final adjustment of the assessment must 
necessarily remain in suspense. {Page, C.J , Baguley 
andBaU.JJ.) COMMISSIONER OF INCOME-TAX, 
Burma P.L.S.M. concern, Minhla. 12 Rang. 
483 = 151 1.0. 907 = 7 R.R. 126 = A.I.R. 1934 Rang. 
274 (S.B.). 

-S. 13 — Mercantile system of accountancy em- 
ployed by assessee — Basis of assessment. 

Wheie the method of accounting regularly employed 
by the assessee is the so-called mercantile system of 
accountancy or book profit system, iL is upon that basis 
alone that he is to be asses.sed to income lax under S. 13 
of the Income-Tax Act. Under this system, entries are 
made in the account on the date not of the receipt of 
money or expenditure of money but on the date of the 
transactions irie.speLtive of the date of cash payment. A 
profit and loss account piepaied on this I'asis is 
accepted .as evidence of the assessee’.-, income and assess- 
ment is made accordingly. If any pait ot these “hook 
profits’is later on found to have heconxe inecoverabh.*, it 
isdedui-ted from the assessment as a bad debt. {Addi- 
son and Sale, jy.) Ahmad Din Commissionecr 
OF income TAX, Punjab. 15610. 272-7R.L. 890 

36 P.L.R 199- A.I.R. 1936 Lah. 12. 

S. 13 — Kectipt of amount by atsessee in respect of 

mortgage decree — Interest outstanding — Allocation 
to^tvards interest and not against the capital liability of 
the debtor. 

Where interest is outstanding on a principal sum due 
and the creditor receives an open payment from the 
debtor without any appropriation of the payment as 
between capital and interest, by either debtor or 
creditor, the presumption is that the payment is attri- 
butable in the first instance towards the outstanding 
inteiest. 4S I.A. 150 at l53 = 44 M. 570 = 40 M.L.J. 
549 (P.C.), Foil. 

Held (applying the above presumption), that where 
the .assessee in the relevant year of computation received 
, a lump sum from his judgment-debtor, Init had nut, at 
the date when he received payment, eiiher in his own 
books or in relation to the revenue authorities, as yet 
^ attiibuted any sum towards the debtor’s liability in 
interest, the Income-tax Olficer was entitled to treat 
this lump sum as applicable to the outstanding interest 
and taxable as sucli, ami the asses-^ee could not contend 
that it should be tieated in the first place as a payment 
against the capital liabdity of the debtor. {Lord 
Macmillan.) COMMIS.SIONER OF INCOME TAx, BiHAR 
AND ORISSA V. KAMESHW'AR SINGH. 60 I.A. 146 = 
12 Pat. 318 = I.R. 1933 P O. 77= 1933 M.W N. 439 
-- 37 0.W.N.698---57 C.L.J. 318=14 Pat.L.T. 341 
= 1933 A L.J. 527 = 36 Bom.L.R. 731 = 37 L.\V. 701 
= 142 10. 437 = A.I.R. 1933 PC. 108 = 64 M.L J. 
612 (PC.). 

S. 13 — Unrealized decree — Entry in interest 

khata — Item is not taxable. 

Unrealized decree entered in the interest khata the 
amount <jf which has not been received in fact is not 
taxable income for the purpose of assessment. There is 
nothing in S. 2 (15) or of S. 16 of the Act, which would 
imply that the total income is to include an amount 
which had been decreed but not received. {Ni imatullah 
and BennA, //.) JAGMANDAK DaS VaISH, In re. 
57 All. 737 = 166 I.O. 939 = 8 RA. 62 = 1935 A.L.J. 
374 = 1936 A.W.R. 620 = A I.R. 1936 All. 378. 

- -—3. 13, Proviso — Applicability— Accounts not 

clearly kept. 

Where the accounts w^ere kept by the assessee in such 
■ a form that the income, profits and gains could not pro- 
’ perly be deduced therefrom, the proviso to S. 13 applies 
I and the Income-tax Officer is bound to make the com- 
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income-tax act (1922), S. 13, Proviso. 

putation upon such basis and in such manner as he 
might determine. {Harrison and Dalip Singh, //.) 
PHEM SaGAR V. COMMISSIONER OF INCOME-TAX. 
I.E, 1932 Lah. 434 (2) -138 I.C. 214-33 P.L.E. 10 
«A.IR. 1932 Lah. 178. 

-S, 13 Proviso — Appltcatiofi ^Absence of accounts 

regardtni^ part of business — Assessment under proviso. 

Once It is establishetl that no method of accounting 
has bren regularly employed or that the method employ- 
ed is such that in the opinion of the Income-tax Officer 
the income, profits and gains cannot propeily be deduced 
therefrom, the proviso to S, 13 comes into operation and 
the Income-tax Officer becomes the sole ai biter of the 
basis on which they ‘■hall be computed. Where a col- 
liery ptoprietor had invested the money in mortgages 
and loans and had kept regular and proper accounts of 
his income from the colliery and had not kept any 
account of his income from his investment in mortgages 
and loans, held, that the Income-tax Officer was justified 
in making an assessment of his income under the proviso , 
to S. 13. (Bhide and Tapp, JJ.) ISHAR I)AS v. 
Commissioner of Income-tax. I.E. 1931 Lah. 
619-132 I.O. 623-32 P.L E. 344-A.I.R. 1931 
Lah. 432. 

'S. 13, Proviso — Assessment under — Quedton of 

law, if arises, 

A finding by the Income-tax Officer and the Assistant 
Commissioner that no regular method of accounting had | 
been employed by the assessee and that the method em- i 
ployed was defective is a decision on a question of fact. I 
When the Income-tax Officer makes an assessment under | 
the proviso to S. 13 of the Income-tax Act, it may be; 
shown that he lias pioceeded on a wrong basis of law, | 
but in every case where the Income- tax Officer proceeds | 
under that proviso it cannot be said that a question of 
law arises as to whether the assessment is legal or not. 
{Beaumont, C.J, and A'/trza, /.) NakayaN ATMAKAM 
V Commissioner OF INCOME TAX, Bombay. 1621. 
C. 972 --7 E B. 204 -36 Bom.L.R. 818- A.I.E. 1934 
Bom. 378. 

S. 13, Proviso — Assess merit under — When fasti- 

— //i^h Court' s pinver of enquiry. 

No doubt the Income-tax Officer is the sole arbiter i 
foi detei mining under the proviso to S. 13 of the In- 
come-tax Act how the profits are to be computed. But it 
is a question of law, into which the High Court is entitl- ' 
ed to inquire, whether there is any evidence on which the ; 
Income-tax Officer could come to the decision that the * 
method of accounting adopted by the asses?ee is such that I 
the gain.s could not be computed except by the arbitrary 
niethod contemplated by the proviso. If there was no i 
evidence to justify the Income-tax Officer’^ rejection of j 
that method of accounting, the assessment should be j 
made under first pait of S. 13 and not under the proviso. | 
When there is no other reason except the fact of reduced i 
profit to justify the assumption that profits cannot pro- j 
perly be deduced, from a method of accounting which 
admittedly has been regularly employed by the assessee 
and has been accepted in the past, the use of the proviso 
to S. 13 for the purpo'«e of introduction of an arbitrary 
manner of computing the profits is not justified. {Addt- 
son and Sale, //.) PIONEER SpORTS, I.TO., SlALKOT 
y. COMMISSIONER OF INCOME-TAX. 16 Lah 489 = 
168 I 0.1122 - 8 E.L. 389 (2)=37PL.E. 740 -A.I. 
E. 1934 Lah 876. 

'■■ — ’■3 13, Proviso — Bad debt — Decision of Income 
tax Officer — Operation of, beyond the particular year. 

An assessee has no option of declaring debts bad. | 
Whether a debt is a bad debt and when it becomes bad 
are questions fact to be determined in case of dispute 
not by the assessee but by the appropriate tribunal 


INCOME-TAX ACT (1922). S. 14 (1). 

I upon a consideration of all relevant and admissible evi- 
dence. The decision of the Income-tax Officer on the 
question whether a debt is bad or irrecoverable operates 
only for the particular year under assessment and it 
would be open to the assessee to repeat his claim in 
respect of any particular debt in any subsequent year, 
provided the debt had not been recovered in the inter- 
val. (Addison and Sale, JJ.') RUUA MAL KAUNAK 

Ram V. Commissioner of Income-tax. 16 Lah. 
416 -=157 I.C. 911 = 8 E.L. 160 = 37P.L.E. 613= A. 
I.E. 1936 Lah. 639. 

S. 13, Proviso — Income on promissory notes— 

Taxation — Basts — Actual income. 

Whether the Assistant Commissioner is justified in 
taxing the income on promissory notes, bonds and 
mortgage deed on the basis of interest accrued on the 
total amount invested in such promissory ^ notes, bonds 
and mortgage-deeds, and not on the basis of interest 
actually realised by the assessee during the accounting 
period is a que'-tion of law. (Tek Chand and Agha 
Haidar, JJ^ BULAQI MAL AND SONS Z/. INCOME- 
TAX, COMMISSIONER, LAHORE 148 I.C. 228 = 6 B. 
L. 522 (1) = A.LB. 1934 Lah. 43. 

Ss. 14, 20 ^—Construction and scope. 

It may be that there are inconsistencies between S. 14 
and what is implied in Ss, 20 and 48. But that cannot 
I justify the Court to modify or add to the plain words of 
S. 14, by reference to the supposed implications of 
JSs. 20 and 48. (Costello and Lort Williams, JJ.) The 
IIUNGERFORD INVESTMENT TRUST, LTD., In the 
matter of. 62 Cal. 133 = 39 O.WN. 263. 

S 14 (1)— Ancestral impartible estate— Main- 

ienance allowance r-eceived by junior member— Exemp- 
tion, 

A sum of money received as maintenance by an asses- 
, see, entitled, as the brother of the last zamindar, to 
! receive maintenance out of an ancestral impartible estate 
! is a sum received by him as a member of a Hindu un- 
I divided fandly within the meaning of Cl. (1) of S. 14 
: and as such exempt from taxation. (Beasley, C.J., Rarne- 
I jjw ami Sundaram Chetty, JJ.) COMMISSIONER OF 
INCOME TAX. MADRAS v. ZAMINDAR OF CHEMUDU. 
57 Mad. 1023 = 40 L.W. 487 = 1934 M.W.N. 770 = 
151 I.O. 926 = 7 EM. 153=A.I.R. 1934 Mad. 608 = 
67M.L.J 306 (FB.). 

[R. 16 p.L.T. 351 (355).] 

3. 14 (1) — Applicability — Conditions. 

S. 14 (1) of the Income tax Act can apply only if two 
conditions are made out. The assessee should establish 
that he is a member of a Hindu undivided family and 
further that the sum in question has been received by 
him as such. The relation of cause and effect must exist 
between the position of the assessee as a member of a 
Hindu undivided family and the receipt by him of the 
Sum which is a question for the purpose of assessment. 
If a person who is a membei of a Hindu undivided 
family receives an allowance not because he is such a 
member but wholly apart from that position, S. 14 (1) 
does not apply. (Niamatullah and Bennet, JJ) Maha- 
RAj Kumar of Vizi anagram, In re. 66 All. 1009 = 
1934 A.L.J. 1237 = 6 B A. 884 = 149 I.C. 306 = A.I.R. 
1934 All. 818. 

S. 14 (1) — Claim to exemption under — Burden 

of proof. See INCOME TAX ACT, SS. 3 AND 14 (1), 
14 Pat. 786=16 Pat.L.T. 361 = A.I.E. 1936 Pat. 342 
(S.B.). 

—3. 14 (H — Construction and scope — "As a 
member of a Hindu undivided family'' — Meaning — 
Allowance received by member of joint family — If 
1 taxable. 
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INCOME-TAX ACT (1922), S, U (1). 

The Income-tax Act cleat ly contemplates that in the 
cabe of members of a joint Hindu family the unit of 
taxation shall be the family itself and not each indivi- 
dual member, / e.^ the entire joint income of the mem- 
bers of the family is taxable only in the hands of the 
family and no part of it is taxable in the hands of the 
individual coparceners. This piovides the clue to the 
meaning of the words ‘‘as a member of a Hindu undi- 
vided family'^ occurring in S. 14 (1) of the Act. S. 14 
(1) exempts from taxation in the hands of a member of 
a family income which is liable to taxation in the hands 
of the family, whether it has been so taxed or not. In 
this view of the matter the burden is on the assessee to 
show that the sum in respect of which he claims ex- 
emption is assessable in the hands of the family. 

Quaere, — Whether an allowance paid to a member of 
an undivided family and not exempted from assessment 
under S. 14 (1) may not be exempted on some other 
ground. {Courtney Terrell^ C, J.^Khaja Mohammad 
Noor and Agarwala, //.) ViSHESWAR SinGH v. 
COMMISSIONER OF INCOME TAX, B. & O. 14 Pat. 
786 = 166 I.C. 116 = 7 R.P. 686=16 Pat.L.T. 361= 
A.I.R. 1935 Pat. 342 (S.B ). 

S. 14 (1) — Exemption under — Burden of proof, 

S. 14 (1) merely relieves the assessee from showing 
that the sum in respect of which he claims exemption 
has already been taxed in the hands of the family It 
does not relieve him from the necessity of showing that 
the sum received is a part of income, or property, in 
which he had a vested right as a member of a Hindu 
undivided family. {Courtney Terrell^ C, J, and 
Agarivala, /.) COMMISSIONER OF INCOME-TAX, 
Bihar and Orissa z/. Maharani Lakshmibati 
Saheba. 14 Pat. 313 = 1541,0. 866 = 7 R P.497 = 
16 Pat.L.T. 171= A I.R. 1935 Pat. 8. 

S. 14 (1) — Impartible Eaj — Hindu family 

possessed of — Maintenance received by jumor member — 
Exemption from income-tax. 

An assessee claiming exemption under S. 14 (1) of the 
Income-tax Act should establish that he is a member of 
a Hindu undivided family and further that the sum in 
question has been received by him as such. A junior 
member of a joint family possessed of impartible Raj is 
a member of a Hindu undivided family within the mean- 
ing of S. 14 (1), as the custom of impartibility does not 
supersede the general law so far as his status is concern- 
ed, though his rights to demand partition and to partici- 
pate in the income of the estate is taken away. If such 
a member is assessed to income-tax on the amount of the 
maintenance received by him from the holder of the 
impartible Raj the question for consideration is whether 
the allowance received by him is a payment made to him 
as a member of the family. If the sum be considered 
to be in the nature of a gift, pure and simple, it cannot 
be characteri'sed as income received by a member of a 
Hindu undivided family as such. If the assessee is, by 
custom applicable to the estate, entitled to be maintained, 
with the revenue of the estate, and if the allowance fixed 
for him is in satisfaction of his right to be so maintained 
he should be considered to have received it as a member 
of a Hindu undivided family. A junior niemlrer claim- 
ing to be entitled to maintenance must establish a custom 
to that effect. In the case of a younger son, his right of 
maintenance has been so often asserted and recognized 
that a Court is entitled to presume that such a right 
exists. The presumption however is not conclusive but 
can be rebutted. It is open to the income-tax depart- 
ment to offer proof that such a custom does not exist in 
this family. {Ntamatullah and Bennett //.) MaHA- 
RAj Kumar of Vizi anagram, In re. 66 All. 1009= 


INCOME-TAX ACT (1922), S. 14 (2) (a). 

1934 A L. J. 1237 = 6 R A. 884 = 149 1.C. 306 = A.I.R. 
1934 All. 818. 

[D. 57 M. 1023 (1024).] 

S. 14 (1) — Impartible raj — Undivided family — 

Junior member — Ifioint with holder of Raj. 

It IS now well established that in the case of an 
impartible AV/, the fart that the holder for the time is 
exclusively entitled to the estate is not inconsistent with 
other members of the family being joint with him. 
Where the assessee, a junioi member of an impartible 
Raj^ asserts that he is joint with the holder of the Raj 
(his biother), and his asseriion is not controveited by 
the Commissioner of Income-tax except in so far as it 
follows from the view he takes of the law governing 
impartible estates but which view' is unsustainable, it 
must be taken that the assessee is joint with the holder 
for purposes of S. 14 (1\ Whether the allowance 
which is sought to be taxed is paid out of the zamin- 
dari income or from other souices available to the 
holder is immaterial for deciding theiquestion. {Court- 
ney Terrell^ C.J.^ Khaja Mohammad Noor and Agar- 
wala, JJ,) ViSHESWAR SiNGH v. COMMISSIONER OF 
INCOME-TAX, B. & O. 14 Pat. 785 = 166 I C. 116 = 
7RP. 685 = 16 Pat.L.T. 361 = A.I.R. 1936 Pat. 842 
(S.B.). 

S. 14 (1) — '‘'Member'^ — Widow of deceased co- 
parcener — Alaintgnance amount — Whether assessable. 

The widow of a deceased co parcener is a member of 
the undivided family of her husband. Maintenance and 
arrears of maintenance received by the widow of a 
deceased member of an undivided family is exempt 
from taxation under S. 14 (1). { Beasley y C. /., 

Ramesam and Cofmshy //.) VedaTHANNI z/. COM- 
MISSIONER OF INCOME-TAX, Madras. 66 Mad. 1 = 
I.R. 1932 Mad. 817=140 10. 17=1932 M.W.N. 
1139- 36 LW 536 = A.I.R. 1932 Mad. 733=63 
M.L J. 642 CP.B.). 

[Appr. 59 B. 6l8 (622).] 

S. 14 (1) — Question as to jointness of assessee — 

Nature— If one of law. See INCOME TAX ACT, S. 66 
(2). 14 Pat. 786 = 16 Pat.L.T. 361 = A.I.R. 1935 
Pat. 842 (S B.). 

S. 14 (1)—“ Received as member of undivided 

family ’ — Maintrna nee grant . 

When a member of a Hindu undivided family receiv- 
es a grant by way of maintenance from the head of the 
family it is not necessarily received “as a member of the 
family {Courtney Terrell C. J. and Agarwala, /.) 
COMiMlSSlONER OF INCOME-TAX, BlHAR AND ORISSA 
V. Maharani lakshmibati Saheba. 14 Pat. 313 = 
164 I.O. 866 = 7 R.P. 497=16 Pat.L T. 171 = A.I.R. 
1936 Pat. 8. 

S. 14 (2) (a) — Construction — Dividend — Ex- 
emption —When av.xtlablc — Taxation of whole of the 
profits or gams of company— I f a condition precedent. 

According to the plain meaning of S. 14 (2) (<z) of 
the Income-tax Act, when there has been an assessment 
on the profits or gains of a company, even though the 
dividends received by the shareholder aie in fact to 
some extent paid out of profits or gains in the hands of 
the company which are free from taxation, the whole of 
the sum received by the assessee as shareholder, by way 
of dividends is exempt from taxation. The section can- 
not be construed as meaning or implying that the whole 
income of the company must be assessed or made charge- 
able to income-tax in order that the protection under it 
may be availed of by the assessee shareholder receiving 
the dividend. {Costello and Lort Williams^ J Jj) THE 
Hungerford Investment Trust, i.td., In the 
matter of. 62 Cal. 133 = 39 O.W.N. 263. 
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INCOME-TAX ACT (1922), S. 14 (2) (b). i 

— -S. 14 (2) 0})^Partngr — Assessment — Pro 
cedtire. 

The profits of the registered firm should be ascertain- 
ed as a whole before the assessment is made upon indi- 
vidual partners. But there is nothing in the Act to say 
that the firm is to be assessed first, still le.ss that the as- 
sessment on the firm is to operate as a sort of estoppel 
in favour of the individual partners. (^Ranktn^ C. y., 
C.C. Ghvse and Buckland, J /.) NekM CHAND DAGA, 
In the matter of. 68 Cal. 1204 = I.R. 1931 Cal 931- 
134 I.C. 931-36 O.W.N. 634-A.I.R. 1931 Cal. 686 
(S.B.). 

S. 14 (2) (b^ — Partner — Assessment rei.iardins[ 
share of pt ofits of firm — Firm not assessed — Validity 
of assessment of partner. 

When part of the piofits of a registered firm have 
escaped assessment, as'^essment can be made under S. 34 
and tax levied upon a partner of the fiim in respect of 
his share of such part, when proceedir.g, under the said 
section against the firm itself in respect of the said part 
have failed for lack of jurisdiction and fresh proceedings 
are time barred. (^Panktn^C.J.., C,C.Ghose and Buck- 
land, JJ.) NEEM ('HAND I) \GA, 7// Mf' matter of. 58 

Cal. 1204 - I.R 1931 Cal 931 -134 I.C. 931-36 C. 
W.N. 634 = A.I.R. 1931 Cal. 686 (S.B.). 

S. 14 (2) vb) — Partnership — Remitnei ation paid 

to partner for services — Deduction from assessable 

income, 

A paitner might conceivably do Inisiness In his in- 
dividual capacity and in that rapacity might render 
.services to the firm in consideration of which the firm 
might pay him a remuneration which would he a legiti- 
mate deduction from the assessable income of the firm. 
{Macnair, O.J.C. and Jackson, A./.C.) RAMAKPISHNA 
RAMNATH 7A COMMI.SSIONKR OF INCOME TAX, C.P. 

I.R. 1932 Nag. 95-139 I.C. 290-A.I.R. 1932 Nag. 
66 . 

— S. 16 — Interest on tax free securities not deducti- 
ble for calculating super tax. 

The scheme of the income-tax is that there is to be a 
statement of the total income of the as-icssee from w'hich 
is to be deducted for the purpose of assessing income-tax, 
but not of super tax, nor for the purpose of any gradua- 
tion of income-tax by lefeience to total income, the 
amounts of interest on tax free secuiities and of dividends 
and shares of profits already taxed. {Sir Sidney Rowlatt,^ 
CURRIMBHOY EBRAHIN BARONETCY TRUST r. 

Commissioner ok Income tax, B(3MBay. 61 LA. 

209-68 Bom. 317-36 BomLR. 657-59 C.L J. 
403 - 1934 M W.N. 682 = 6 R P C. 146 - 1934 A L J. 
429 = 38 O.WN. 618 = 39 L.W. 771 = 148 I.C. 855 = 4 
A.W.R. 1615 = A.I.R. 1934 P.O. 116 = 66 M.L.J. 643 
CP.c.). 

•— S 16--“Total income” — Unrealised decree. See 
INCOME-TAX Act, .S. 13. 1936 A L.J. 374 =■ 1935 A 
W.R. 520- A.I.R. 1935 All 378. 

S. 20 — Cei tificatei — Validity for purposes of 

refund. 

Certificates under S. 20 of the Act signed by the 
principal officer in the United Kingdom of such com- 
panies can be regarded as valid certificates for the pur- 
poses of S. 48(1) of the Act and refund granted on 
their production. {Beaumont, C.J. and Murphy, /.) 
COMMISSIONER OF INCOME-TAX, BOMBAY MAJOR 
K. C.COLDIE. 55 Bom. 734=136 1.0. 170=I.R, 
1932 Bom. 154 = 33 Bom.L.R. 776=A.IR. 1931 
Bom. 420. 

Ss 20 and 48 —Scope — Effect on S. 14. See 

Income-tax act, Ss. 14, 20 and 48. 62 Cal. 133= 
39 O.W.N. 253. 

S. 22 — Income-tax Rules, R, 35 — Procedure 

under — When permissible. I 


! INCOME-TAX ACT (1922), S. 22 (2). 

Where the assessee is unable to provide particulars on 
which assessment can be made and if the Commissioner 
has no more reliable data, he can resort to R. 35 even 
though the data are not procurable for no fault of the 
assessee. (^Beaumont, C.J. and Rangnekar, J ) COM- 
MISSIONER OF INCOME TAX, Bombay v. National 
Mutual ass(3ciation of Australasia, Ltd. 57 
Bom. 519 = 35 Bom.L.R. 896 = 1471.0.370 = 6 R.B. 
199 = A.IR. 1933 Bom 427. 

S. 22(1) — Foreign Insurance Company — Fai- 
lure to make return — Procedure. 

I Where an Insurance Company (not incorporated in 
British India) has failed to make a return of the total 
income under S. 22 (1), the Income-tax Officer is justifi- 
ed in applying R. 35 of the Income-tax Rules made 
under S. 59 of the Act. To apply that rule, he has first 
of all to find out w’hat is the total income, profits or gains 
of the assessee company. Where for the purpose the 
officer had no other reliable data except a triennial 
valuation, iie is entitled to assume that the profits for 
the year in question would be the average annual piofits 
shown in the triennial valuation after deducting the 
premiums paid on participating policies. {Beaumont, 
C J. and Murphy, J.) Commissioner of Income- 
tax, Bombay v. National Mutual i.ife Associa- 
tion of Australasia. 65 Bom. 637 = I.R. 1931 
Bom. 491=1341.0. 555 = 33 Bom.L R. 807 = A.I.R. 
1931 Bom. 448. 

[B. II R. 521 (527).] 

Ss. 22 (2) and 32 (4) — Best judgment assess- 
ment — Validity. 

The assessee was called upon by a notice under S. 22 
(2) to submit a return which he did but the return did 
not bear such verification as is required by the Income- 
tax Act nor did it bear the signature of the assessee. 
Subsequently the Income-tax Officer issued another 
notice under S. 22 (4) directing the assessee to produce 
his accounts. lie did not pioduce the accounts and the 
Income-tax Officer made an asses.sment to the beat of his 
judgment under S. 23 (4). 

Held, that no questions of law could possibly arise on 
the findings of fact arrived at by the Income-tax Officer. 
{Niamatullah and Bennet, J J.) MathURA Da.S 
CHUNNI LaL, In the matter of . 3 A.W.R. 288 = 154 

I.C. 340=7 R.A. 738 = A.I.R. 1934 All. 929. 

S. 22 (2) — Case of assessment by Assistant Com- 
missioner — Notice by Income tax Officer — Validity. 

//i-A/, that in view^ of the C. P. Gazette Notification 
i No. 97, dated 28th March, 1923, by the Commissioner of 
j Income-tax, the Income-tax Officer's jurisdiction is taken 
1 away in the case of assessees who weie at any time 
assessed to Rs. 40,000 and above since 1919 — 1920. 
Where the Income-tax Officer issues a notice in such a 
[ case instead of the Assistant Commissionei , the notice is 
illegal and the return does not become due in consequence. 
(^Macnair, O J.C. and Jackson, A.J.C,) RamAKRISHNA 
RAMNATH 71 CO.MMI'^SIONFR OF INCOME-TAX, C.P. 
I.R. 1932 Nag. 95 = 139 I.C. 290 = A.I.R. 1932 Nag. 
66 . 

S. 22 (2) — Firm — Liability to assessment — 

Object of enactment. 

The object of the Income-tax Act in treating the 
firm, in addition to the individual partners, as itself a 
subject liable lo assessment is not to differentiate in 
respect of the ultimate liability to tax, between the 
partners in a firm and the sole owner of a business or 
other assessee. The method of double assessment is 
employed in the case of firms as a device in the nature 
of taxation at the source as distinguished from the 
method of deduction of tax at the source wffiich is 
I employed to collect tax upon salaries and interest on 
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INCOME-TAX ACT (1922), S. 22. 

secarities. The object of the double assessment to tax 
in the case of partners and their firm is not to get it 
often but to get it early and to make sure of getting it. 
(^Ranktttf O, C. G hose cl fid ISitckland ^ JJ'^ Neem 

CHAND DaGA, /« the matter of , 68 Cal. 1204 = I.R. 
1931 Cal 931-134 I.C 931 = 35 O.W.N. 534 = A.I 
R. 1931 Cal. 686 (S B.). 

— — — S. 22 (2) — Firm as partner — Receipt of profit 
from other firms — Assessment to income- tax. 

Besides owning a firm at Benares, the two partners had 
an interest in numerous firms bearing the same name and 
carrying on business in different parts of the country. 
In the year of account it was found that the firm matle 
no profits but the firms rn which the partners were 
interested made considerable profits. The question having 
been ratsed whether the firm could be assessed in respect 
of those profits. 

Held, that the partners were members of the other 
firms only in their indiviihial capacity, the firm itself 
being incapable of being a partner and that the assess- 
ment of the firm with reference to the piofits of the 
other film dul notarise. (^Sulaiman, C.J»and Mukerjt, 
/.) JAI DAYAL Mad an GOPAL, [n the matter of. 
64 All. 846 = 143 I.C. 390 = I.R. 1933 All. 239 -- 1932 
A.L.J. 999 = A.I.E. 1933 All. 77. 

S. 22 (2)~-MotIce calling for return— Failure to 

comply — Letter intimating non-liability. See INCOME- 
TAX ACT, S. 23 (4). A.I R. 1931 Pat. 306 (F.B.). 

S. 22 Notice of demand— Failure to comply 

— Death of asses see — Mode of assessment. 

Where an assessee failed to make a return of his in- 
come under S. 22 (2) of the Act and sometime later 
died, an assessment on his estate made by the Income- 
tax Officer under S, 23 (4) “to the best of his judgment” 
is illegal. 

Per Beaumont, €./. — In construing a taxing Act, the 
Court is not justified in straining the language in order 
to hold a subject liable to tax. It the legislature intends 
to assess the estate of a deceased person to tax charged 
on the deceased in his lifetime, the legislature must 
provide proper machinery and not leave it to the Court 
to endeavour to extract the appiopriate machinery 
out of the veiy unsuitable language of the Statute.^' 
{Beaumont, C.J and Barlee, J.) COMMISSIONER OK 
INCOME- FAX, BOMBAY 7>. El.lS RKID 65 Bom. 312 
= I R. 1931 Bom. 373 = 133 I.C. 261 = 33 Bom.L.R. 
388-A.I.R. 1931 Bom. 333. 

S. 22 (2) —Notice by registered post— Delivery 

to assessee' s son being minor — F.ffect. 

The Income-tax Officer issued by means of registered 
post acknowledgment due a notice under S. 22 (2). The 
notice was delivered by the postal peon to the assessee’s 
son who was found to be a minor and possessed of 
Oldinary intelligence. The son was living with his 
father and when on previous occasions notices had lo 
be served on the assessee they weie taken delivery of by 
his son. 

Held, that in proper circumstances a minor son might 
be an agent of his father and that the service of the 
notice was good service. {Muk^rji and Bennet, J Jf) 
DE Souza, In ^ he matter of, 64 All. 548 = I.R. 1932 
All. 359 = 138 I.C. 70 = 1932 A.L.J. 409 = A.I.R. 1932 
All. 374. 

S. 22 {2f)~Notice under— Time for return less 

than 30 days — Legality. 

A notice under S. 22 (2) must give the assessee thirty 
clear days from the day of the date of service thereof 
for the furnishing of the return. If that is not given, 
the notice is illegal, and a subsequent extension of the 
time will not cure the initial illegality {Addison and 
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/y.) JAMNA DHAR POTDAR & Co. V. COMMIS- 
SIONER OK INCOME-TAX, PUNJAB. 155 I.C. 626 = 

7 R L. 728- A.I R 1936 Lah. 201. 

— -S. 22(2 ) — Ri turn not properly verified or sign- 
ed — Best fudsfinent assessment . 

Where the return under S. 22 (2) did not bear verifi- 
cation or the signature of the assessee. 

Held, that there was no proper return and the Income- 
tax Officer could impose best judgment assessment under 
S. 23 (4). {Niamatulloh a^id Bennet, J J.) BEHARI LaL 
CHATTERJI z/. COMMISSIONER OK INCOME-TAX. 66 
All. 418=151 1.0 261 -7 R A. 115 - 1934 A.L.J. 47 
= 3AWR. 290 = A.IR 1934 All. 930. 

S. 22(2) — Ret Ilf n si if tied and verified by aj^ent 

— Authority of atfeni — Duty of In come- tax Officers to 
a:ceftatn. 

It IS the duty ot Income-tax Officers, before they 
accept returns signed and veiificd by agents, to satisfy 
themselves about the authoiity of such agents to do so; 
and where the agents hold legisteied > powers of- attorney 
the officers have easy means for getting the requisite 
knowledge or information ^Srivastava and Ata-ui> 
Hasan, J/.) ThE COMMISSIONER OK INCOME-TAX, 

Central 1»rovinces and United Provinces, In 
the matter of, 165 I.C 180 =7 R.O. 664 = 1936 O.W. 
N. 490 = A.I.R. 1935 Oudh 305. 

S. 22(2) — Service of notict — Mode of — Vica- 
rious service — Validity of. 

The seivice of notice under tlie Act need not be per- 
sonal. It can be made on tlie auLhoiised or lecognized 
agent of the assessee. In the case of a lecognized agent 
carrying on business in tlie name of the piincipal, an 
authority to accept notices being incidental lo the busi- 
ness can be implied. {Courtney Terrell, C, J. and 
James, /.) SuNDER LAL v, COMMISSIONER OK 
Income TAX. 10 Pat. 441-=IR 1931 Pat. 391 = 13 
Pat.L T. 89 = 133 I.C. 679 A.I.R 1931 Pat. 282. 

S. 22 {y)— Return filed before assessment — 

Rejection — Opportunity to assessee to adduce evidence. 

Where an assessee’s return is made before assessment, 
it is a return made in due time under S. 22 (3) and 
before such a return can be disregarded, the assessee is 
entitled to a reasonable opportunity to produce any 
evidence upon which he might rely in support of the 
return {Rankin, C.J., Pearson and S. K, Chose, J J I) 
SadARAM PURANCIIAND, In the matter of. I.R. 
1932 Cal. 69 = 134 I.C. 1276 = A.I.R 1931 Cal. 729 
(S.B.). 

S. 22 (3) — Return out of time. 

Although an assessee is late in filing his return, never- 
theless, if he does file it before the assessment is actually 
made the return has to be considered and dealt with 
although out of time. {Rankin, C. C, C. Ghose and 
Buckland, J J.) PRO'l'/\P CHANDRA GaNCUI Y v. CoM- 
MI.SSIONER OK INCOME TAX, BENGAL. I.R. 1932 
Cal. 646 = 139 I.C. 693 = A I.R. 1932 Cal. 410 (S.B.). 

S. 22 (3) — Valid return — Prior non-compliance 

7 oith notice under S. 22 (4) — Effect, 

A return which by S. 22 (3) is to be deemed to be a 
return made in due time cannot be treated as still born 
because of a previous failure to comply with a notice 
under S. 22 (4). {Rankin, C. Pearson and S. K. 
Ghose, yy.) SadARAM Pur^ANCHAND, In the matter of. 
I.R. 1932 Cal 59 = 134 I.C. 1275 = A.I.R. 1931 Cal. 
729 (S.B.), 

--S. 22 (4 ) — Assessment at too low a rate— Fresh 

notice — Determination of assessee* s income de novo. 

Where an assessment of super tax has been eompleted 
as if the assessee were a Hindu undivided family and it 
is subsequently held that the assessee is an individual, if 
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the original assessment was in the absence of a return 
made under S. 23 (4) and the assessee in answer to a 
notice under Ss. 22(4) and 34 files a return disclosing a 
lesser income than that taken in the original assessment 
the Income-tax Officer can re-open the assessment and 
determine the assessee’s income novo. (^Mukerjt and 
Sen^ //.) Chhotky I-AL. In re. I.B. 1932 All. 268 = 
137 I 0. 77-1931 A.L.J. 1109 = A.I.E. 1932 All. 83. 
— Ss. 22 (4) and 23 (2) — Combined notice is not 
illegal. % 

The combined notice under Ss. 22 (4) and 23 (2) is 
not illegal. {Grille ^ J. C, and Subhedar^ A, J, Cl) COM- 
MISSIONER OR INCOME-TAX, CENTRAL AND UNITED 
PROVINCES V. LAXMINARAIN BADRIDAS AGARWAL. 
31 N.L.R. 32 = 16310. 7 = 7 R.N. Ill = A.I.R. 1934 
Nag. 183(2). 

Ss. 22(4) and 23 (2) — Notice tinder ^ presuppo- 
ses %taltd return. 

The issue of a notice under Ss. 22 (4) and 23 (2) 
presupposes the existence of a valid return having been 
made. {Grille^ J.C. and Suhhedar^ A. J. Cl) COMMIS- 
SIONER OF INCOME-TAX, CENTRAL AND UNITED 
PROVINCES f/. LAXMINARAIN BADRIDAS AGARWAL. 
163 1.0.7 = 31 N.L.R. 32 = 7 R.N. 111=A.IR. 1934 
Nag. 183 (2). 

S. 22 (4) — Notice — Validity of. 

A notice under S. 22 (4) for producing the account 
books of the assessee by him, issued after he has sub- 
mitted a return of his income i.s valid. {Kanktn^ C,J.y C. 
C. Ghose and Bucklandy JJ.) RAGHUNATHDAS Sew- 
LAL z/. COMMLSSIONKR OF INCOME-TAX, BENGAL. 

LB 1932 Oal. 644 = 1391.0. 699 = A.I.R. 1932 Oal. 
411 (S.B ). 

S. 22 (4) — Notice under — PVAen can be issued. 

The contention that the Income-tax Officer cannot 
issue a notice under S. 22 (4) after the assessee submits 
his return, that it is only after the assessee has been call- 
ed upon to furnish a return and before he has actually 
furnished a return that the Inrome-tax Officer can issue 
a notice under S. 22 (4) is not sound, for it is open to 
an Income-tax Ofikei to issue a notice under S. 22 (4) 
at any time after he has called upon the assessee to fur- 
nish a leturn. A. I. R. 1931 Lah. 87, Foil. A. I. R. 1930 
All. 49, Ref. {Niamatullah and Bennet, //.) PALLU 
Mai.l Bhola Nath, In re, 66 All. 804 = 6 I.R. 
(All.) 324 = 146 1.0. 769 = 1933 A.L. J. 1474 = A.I.B. 
1933 All. 641. 

— S. 22 (4) — Notice under S. 23 (2) — Non-produc- 
tion of accounts — Fresh notice under S. 22 (4) — Assess- 
ment under S. 23 (4) — Proper. See InCOMF.-Tax ACTP, 
S. 23 (2) AND (4). 12 Lah. 129 = A.I.R. 1931 Lah. 87 
(F. B.). 

— S 22 (4) — '‘Require' — Meaning — Account hook 
of brnnous year tf ^lequircd'. 

An Income-tax Officer is entitled to call for document 
which in his opinion would furnish him with relevant 
material for assessmcMit of tax. The word ‘require’ in S. 
22 (4) really means require as a piece of relevant evi- 
dence. It does not mean that he should ask for docu- 
ments which he does not think to be relevant at all. 
Where the Income-tax Officer directed the assessee to 
produce his account books in respect of his income in 
order to make an assessment for the year 1929 to 1930 
and the assessee produced some books but not those of 
the year 1925 to 1926. 

Heldy that the book of the year 1925 to 1926 was not 
‘required* within the meaning of S. 22 (4). {Mnkerji and 
Bennet, //.) GaNGA SaGAR OF KHURJA, In the matter 
of. 63 All. 461 = I.R. 1931 All. 489 = 132 I.C. 329 = 
1931 A.L.J.345 = A.1.R. 1931 All. 417. 
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S. 23 — Assessment under — Rules of justice and 

equity. 

An Income-tax Officer does not possess absolutely 
arbitrary authority to assess at any figure he likes. Al- 
though he is not bound by strict judicial principles, he 
should be guided by the rules of justice, equity and good 
conscience. A.I.R. 1931 Lah. 87(F.B.). ¥o\\.{Smithy J,) 
Abdul Qayum & Co , Fyzabad v. Commissioner 
OF INCOME-TAX, U. P. 9 Luck. 85 = 147 1.0. 117 
(2) = 6B.O. 230 = A.I.R. 1933 Oudh 396. 

S. 23 —Decision of previous Income-tax Officer — 

Whether operates as res judicata. 

The order of an Income-tax Officer in a particular 
year allowing the salaries of two of the partners as 
business deductions does not bind his successor in a 
subsequent year. {Addis:n and Bhide, //.) ELECTRIC 
AND Dental Stores, Lahore v. Commissioner 
OF INCOME-TAX, Punjab. 12 Lah. 663= I.R. 1931 
Lah. 902 = 134 1.0. 198 = 32 P.L.B. 666 = A.I.R. 1931 
Lah. 341. 

S. 23 — Expression ''where at the time of making 

an assessment — Meamm^. 

The expression “where at the time of making an 
assessment under S. 23“ merely means “when the time 
comes to make an assessment^. {Courtney Terrell ^ 
C.J. and Fazl Ah, /,) MaHARAJADHIRAJ OF DHAR- 

BHANGA V. Commissioner of Income-tax. 12 
Pat. 6=I.B. 1933 Pat. 282=144 I.O. 354 = 14 Pat. 
LT.171 = A.LR. 1933 Pat 123. 

S. 23 — Joint Hindu family — Denial of jotniness 

— Need for affording opportunity to assessees to prove 
their case. 

Where the assessees w'^ere never given an opportunity 
to Contest and disprove the allegation that they were 
members of a joint Hindu family and were liable to be 
taxed jointly, 

Heldy that the procedure was wrong and the a.ssess- 
ment was invalid. {^Mukerji and Bennety JJ,)' 
RaDHEY LAL BaLMAKUND, In re. 62 All. 991=1. 
B 1931 All 298 = 1301.0. 634 = 1930 A LJ. 1648 = 
= A.LB. 1931 All 23. 

S ^Z^Plea of division of shares of joint family 

— When should be raised. 

The plea that certain shares have been divided be- 
tween the members of a joint Hindu family must be 
raised at the time of making an assessment under S. 23 
and it cannot be raised for the first time on appeal 
against the assessment {^Niamatullah and Bennet, 

Jf.) Biradhmal Lodha V, Income-tax commis- 
sioner. 66 All. 604 = 1934 A.L J. 1213 = 163 I.C. 
722 = 7 B.A. 674 = A.I.R. 1934 All. 217. 

S 23(1) — Assessment — No time limit except 

for cases coming under S. 34. See INCOME-TAX ACT, 
S.34. 61 LA. 10 = 61 Cal. 286 = 66 M.L.J. 121 
(P-C.). 

Ss. 23 (1) and 34 — Notice under S. 22 served 

in proper time and assessment made — Assessment sub- 
sequently set aside by High Court — Fresh assessment in 
accordance with High Court order, but more than one 
year after the expiry of the tax year, not barred by 
limitation. See INCOME-TAX ACT, S. 34. 61 I.A. 
10 = 61 Oal. 286-66 M.L J. 121(P.C.). 

— — S, 23 (2) — Appltcahtltiy, 

When an assessee has made a return which he knows 
that it is a bona fide return and in which he has put in 
his total income to the best of his then information, 
there might yet be some omission on his part due to 
some cause or other. To such and similar cases S. 23- 
(2) would apply but not to a case of deliberate omission 
to furnish particulars available with the assessee. 
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iMukerfi and Bemut, //.) ABHEy RAM Chunni 
LaL, In the matter of. 6 I.B. (All.) 119 (2) = 146 
I.O. 662=1933 A.I 1 .J. 49=A.I.B. 1933 All. 197. 

S. 23(2) — Rfasonable time — Question of fact» 

Whether a given time is reasonable time is a question 
of fact. {^Rankin^ C ej ^ Pearson and S.h'. Ghose^ JJ*) 
SaDARAM PURANCHAND, In the matter of, I.B. 
1932 Cal. 69 = 134 I.O. 1276 = AI.E. 1931 Cal. 729 
(S.B.). 

S. 23 (2) and (4) — Failure to produre accounts 

— Issue of notice under S, 22 (4) — Assessment under 
Se 23 (S)— Validity. 

Per Full Bench , — In a case in which an assessee 
has duly filed a return of the “previous year*' and has 
also on receipt of a notice under S. 23 (2) produced 
evidence in support of the return including some but 
not all of his account books, and the Income tax Officer 
is not satisfied with such evidence, he can at that stage 
issue a notice under S. 22 (4) calling upon the assessee 
to produce his complete account books for the ‘previous 
year* and for three years prior thereto, and on the asses- 
see's failure to do so, assess him under S. 23 (4). Case- 
law discussed. 

Teh Chand and Daltp Singh^ JJ . — The 
legislature should take the earliest opportunity of 
reviewing the position and, if possible, of re-drafting 
and re arranging the same. This seems all the more 
necessary as the interpretation which the Court has felt 
bound to put on these sections is likely to work great 
injustice in some cases. (Shadt Lals C.J.^ Harrison^ 
Tek Chands Dalip Singh and Johnstone^ JJ.) MAHO- 
MED hay AT Haji Mahomed Sardar v. Commis- 
sioner of Income-tax, Punjab. 12 Lah. 129 = 
I.R. 1931 Iiah. 363 = 131 I.O. 81 = 32 P.L.E. 663 = A. 
I.R. 1931 Lah. 87 (F.B.). 

S. 23(3) — Assessment under — Procedure* 

Where the Income tax Officer found that some of the 
books of the assessees were not clear as regards the 
income derived by the owners thereof and assessed the 
income at a certain figure without stating what was the 
basis of his computation, 

Ileld^ that the assesi>ment was illegal because the 
officer did not empoly any method at all. S. 13 of the 
Act did not authorise him to act arbitrarily and with- 
out any evidence. If the account books did not furnish 
any method of computation of the profits, he had to 
employ such methods and such basis as appealed to him 
as the best, but he had to employ some ‘basis* or method 
as he thought fit. i^Mukerfi and Bennet^ JJ.) RADHEY 
Lal BalMAKUND, In re. 62 All. 991 = I.E. 1931 
All. 298 = 130 I.O. 634=1930 A.L.J. 1648 = AI.R. 
1931 All. 23. 

S. 23 QS)— Scope— Duty of Income tax Officer 

under — Right to make private visit to assessee's place of 
business and act upon the result — Right of assessee to 
be heard in answer. 

On appeal from an assessment, the Assistant Com- 
missioner of Income-tax, remanded the case to the 
Income tax Officer asking him to simply report the basis 
of his assessment, as that was not stated in the order 
of assessment. The Income tax Officer went beyond 
that instruction and paid a surprise visit to the business 
premises of the assessee anci incorporated the results 
thereof in his report. The Assistant Commissioner on 
the basis of that report made a modified assessment, 
without, however, giving the assessee an opportunity 
to explain the facts stated in the report of the Income- 
tax OflScer. His appeal to the Commissioner was also 
dismissed. On a reference under S. 66 (3) of the 
Income-tax Act, 
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Held^ that on natural principles of justice the new 
facts raised by the Income-tax Officer's report were 
matters which the assessee should have had an opportu- 
nity of dealing with, in order to enable justice to be done. 

Held, further y that there w^as no obligation on the 
pait of the Income tax Officer to compel him to receive 
evidence, that he was entitled to act on information 
obtained through private source or otherwise, that undei 

S. 23 (3) of the Income tax Act, he must hear such 
evidence as an assessee might produce and such evidence 
as the Income-tax Officer might require on specified 
points to be committed in wiiting, during the course of 
the assessment, and that the inquiry in this case having 
been made at the appellate stage under the direction of 
the Assistant Commissioner, the Income tax Officer 
was net bound to take the evidence produced. {Courtney- 
Terrell C.J ^ Khaja Mohammad Noor and Agarwalla^ 

JJ.) Abdul Kazak v. Commissioner of Income- 
tax, B. & O. 168 1.0. 969= 8 R.P, 226 = 16 Pat.L. 

T. 429 = A.I.B. 1936 Pat. 426 (S.R.). 

8. 23 (3) — Taxing Officer s estimate — Assessee 

can displace it by adducing evidence. 

Though a Taxing Officer is not entitled to make a 
guess without evidence, still when the assessee does not 
give correct returns, the Taxing Officer's estimate holds 
good unless the assessee displaces it by adducing evi 
dence. {Lord Alacmillan.) COMMISSIONER OF IN- 
coME-TAX, Bihar and Orissa v. Kameshwar. 
Singh. 60 I. A. 146 = 12 Pat. 318 = I.R 1933 P.C. 
77=1933 M.W.N 439 = 37 O.W.N. 598--67 C.L.J. 
318 = 14 Pat.L.T. 341 = 1933 A.L.J. 627 = 36 Bom. 
L.R. 731 = 37 L. W. 701 = 142 I.O. 437 = A I.R. 1983 
P.0. 108 -= 64 M.L J. 612 (P.O.). 

8. 23(3) and (4) — Accounts — Afon produc tion of 

irreleiant books — Assessment under Cl. {^)— Propriety 
— Proper procedure. 

Where the Income-tax Officer called on the assessee 
to produce his account books and the assessee produced 
some books but not those of an earlier year and there 
upon the officer made an assessment under S. 23 (4) 
even though the books produced gave the necessary data. 

Ileld^ that the books of the earlier year were not 
really required within the meaning of S. 22 (4) and that 
the assessment should under the circumstances be made 
under Cl, (3) and not Cl. (4) of S. 23. {Mukerji and 
Bennet/jj.) GaNGA SaGAR OF KHURJA, In the 
matter of. 53 All. 451 = I.R. 1931 All. 489 = 132 
I.O. 329 = 1931 A.L.J. 346=A.I.R. 1931 All. 417. 

8. 23 (3) and (4) — At counts produced by assessee 

—Entries in suspense account not explained — Assessment 
under S. 23 (4) — Validity of. 

Pursuant to a notice under S. 22 (4), the assessee 
produced his accounts to which no exception was taken. 
But the books included a suspense account in which 
entiles were made purporting to relate to certain sums 
deposited and withdrawn by various persons not, how- 
ever, described specifically. The assessee was unable to 
identify those persons and the Income-tax Officer, not 
being satisfied with the entries and the explanations, re- 
fused to accept the return and made an estimated assess 
ment under S. 23 (4). 

Held, that from the mere inability of the assessee to 
identify the depositors, it did not follow that the whole 
accounts were either false or incomplete. If the officer 
had been of opinion that the tran'-actions in suspense 
accounts were not temporary deposits and withdrawals 
for which no interest was charged, but were loan 
transactions resulting in profits to the assessees he 
might have included such profits under S. 23 (3) in the 
assessment made by him. But in the present case there 
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were no materials lo justify the Income-tax Officer in 
dbregarclins the return in toto and making the assess- 
ment under S. 23 (4). C.J., i)as and Paguley, 

j/.) Commissioner ok Income tax, Burma v. s. 
P.K.A.A.M. Chkttyak Firm. 10 Bang. 92 = I.R. 
1932 Bang 96= 137 I.C. 206 = A.I.B. 1932 Rang. 62 
(SB.). 

— S. 23 (3) and (4) — Principle of sub-sections — 
Ptght of appeal. 

Where the Income tax Ollicer does net get proper 
nuiterial on which to find out the true income of an 
assessee, it is in the interest of the State to guess the 
income of the asse^isee. The assessee cannot complain 
that lie has been over taxed if owing to his own failure, 
the officer is not able to do justice towaids him. Hut 
where the proper matciials are befoie the Oliticer, he 
should utilise them .md make an .issessrnent under 
S. 23 (3) which is liable to be le-exarninecl in appeal. 
When an as.sessment is made more or less on matters 
which have been guessed out, there (.annot be a proper 
appeal. There would he no sense in substituting the 
Income-tax Officer’s ‘guess’ by his superior officer’s 
‘guess*. It is on this princijile that an appeal is sliut 
out in the case of “Best judgment assessment.” 
{Mnkcy?i and Pennet^ JJ.) Oanga SaOaU OK 
KhukJA, In the matter of. 53 All. 461 =I.R. 1931 
All. 489 = 132 I.O. 329 = 1931 A.L J. 346 -A.I.R. 
1931 All. 417. 

' " " S. 23 (3) and (4 ) — ''‘Total income T 

Income derived from the dividend paid by a company 
regiisteied in England but doing business in India cannot 
be reckoned as part of the total income where the 
assessee is not resident in India and the dividend was 
paid to him by the Head Office of the company in 
England. 'Ihe assessees item of income would fall within 
S. 14 (2) as having already paid income-tax ii. the 
hands of the company. {Peaumoni, C.J. and Murphy 
J.) COMMISSIONER OK INOOME-TAX, HOMHAY 7 /. 
MAJOR K. C.COLDIK. 65 Bom 734-33 Bom.LR 
776---136I.C, 170 = I.R. 1932 Bom. 164- A I.B. 1931 
Bom. 420. 

S. 23 W—AppCiil— Dismissal ex parle by Assis- 
tant Commissioner — legality. 

The Assistant t.'omnii.ssioner should hear the assessee 
or his Counsel and should then decide \Nhether the case j 
leally fell under S. 23 (4). He .should not meiely 
scrutini/e the inemoiaiulum of appeal and tlie assess- I 
ment order of the Income-tax Officer behind the back of 
the assessee 01 his Coun.-el and dismiss the appeilon 
the giouiul tliat it is not allowable. (Muher/i and 
Pennet, JJ.) HHAGWA'n PRASaO, hi the matter ;/* 

54 All. 496 - I.R. 1932 All. 492== 138 I.O 682 = 1932 
A.L J. 389 = A.I R. 1932 All. 390. ’ 

S. 23 W—Assessee^s failure to make return 

Assessment to best of judgment— Duty of Income tax 
Office * . 

S. 23 (4) provides that whenever theie U a failure to 
make a return, theie must be ,nn a.ssessinent to the best 
of the iutigment of the Income tax Officer. The Inrome 
lax Officer cannot tell the asse.ssee, even if no leturn was 
made tliat he was in a position (o make an assessment 
wluct. would not be lo tlie best of Itis iudament iml 
which Would 1)6 appealable. (AMr,,, 

Sakjoo Teushad Gauri Shankek, /« iuo T 

0.664(2). • 

— — Ss. 23 (4) and 29 — Assessment — Aleastinr 

Notice under S. 29. 

The word “assessment” in S. 23 r4) mearw . • 

ing the total taxable income and the sum payable on'u 
A notice Can be validly issued under s! 29 u^erthe 
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Income-tax Officer has made a best judgment assessment 
under S. 23 (4). (^Ntamatuflah and Biunet, J J.) 
HEHARI LAL ChaTTERJI V. COMxMlSSlONER OF 
INCOMK-TAX. 66 All. 418 = 161 I.O. 251=7 BA. 
115 = 1934 A.L.J. 47 = 3 A.W.B. 290 = A.LB. 1934 
All. 930. 

;-S. 23 C4) — Assessment — "'To the best of his judg- 
ment''. 

The expression “to the best of his judgment” seems 
nothing more than “as best as he can’*. It is incorrect 
to say that Income-tax Officer must exercise a “judicial 
discretion*' in making the assessment. A judicial discre- 
tion presupposes that power has been confided to the 
tribunal to act or refrain from acting in a particular 
way in certain proved or admitted circumstances, where- 
as under the section if the assessee has not chosen to 
state an account, the officer make an assessment 

and he has no discretion in the matter. ( Page, C. J., 
Das, Mating Pa, My a Bn and Dunkley, JJ.) ABDUL 
H\KI CHOVVDHIJKY 2'. COMMIS.SIONFR OK INCOME- 
TAX, Hurma. 9 Rang. 281-=I.R* 1931 Rang. 225 = 
133 I.C. 81- A I.R. 1931 Rang. 194 (F.B.). 

S. 23 (4)— ssessment to the best of judgment — 


Bssential conditions — Not in the nature of a penalty. 

Where the Income-tax Officer is to make an assess- 
ment to the best of his judgment it shoukl not be an 
asses^’ment by way of penalty; his judgnient ought to 
proceed on some data, including legitimate presumptions 
arising from non-production of the account books. It 
should be borne in mind that an assessment under S. 23 
(4) should not be influenced by a desire to punish the 
assessee for non-compliance with a notice under S. 22 
or S. 23 however culpable such non-compliance may be. 
Any deliberate concealment or misstatement of the parti 
culars of his income by the assessee is made punishable 
by S. 2S; and if his a('t amounts to an offence under 
that Section, he should be tried and convicted if the 
offence is proved, in which case the law gives him a 
right to appeal, but to punish him indirectly by making 
a so-called l)est judgment assessment is wholly unwar- 
ranted. Where the assessee’s books are available for 
the preceding and sul)sequent years in making an assess- 
ment to the best of judgment, the Income-tax Officer 
may draw inferences from receipts in those yeais, so as 
to form a satisfactory ba'^is foi the assei^sment. 
(^Niamatullah and Peniiet, JJ.) Jot RaM SheR 
Singh, in the matter of. 56 All. 933=160 I.C 197 
= 6 R. A. 1045 = 1934 ALJ. 274 = 3 A W.R 445 = 
A.I.B. 1934 All. 559. 

S. 23 Assessment to the best of judgment 

Incidental expensts— Presumption regaiding—^ Finality 
of order. 

Once an assessment has been made to the best of the 
Income-tax Officer’s judgment on a net income under 
S 23 (4) of the Act, it follows that all e.xpenses inciden- 
tal to the business must be assumed to have been taken 
into consuleration in ai living at the net income assessed. 
Such an assessment is final, conclusive and not open to 
appeal. {Broadway and Addison, J J.) GOVERNMENT 
Mail Motor Service, r.awalpindi v. commis- 
sioner OK Income-tax. ir. 1932 Lali. 242 = 136 
I.O. 706 = 33 P.L.R. 160 = A.I.R. 1932 Lah. 396. 

S. 23 (4) Assessment to the best of judgment" 
— Mode of making. 

In making the “assessment to the best of judgment” 
under S. 23 (4) the Income-tax Officer does not possess 
absolutely arbitrary authority to assess at any figure he 
likes, and the Income-tax Officer though not bound by 
I strict judicial principle, should be guided by the rules of 
justice, equity and good conscience. {Shadi Lai, C.J. 
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INCOME-TAX ACT (1922), S. 23. ; INCOME-TAX ACT (1922), S. 23. 

Harrison^ Tek Chand Daltp Singh and Johnstone^ //.) ; appeal. {Carr, Offg, C.J., Cunliffe and Das, //.) 
Mahomed Hayat Haji Mahomed Sardar ». ! Commissioner of Income-tax, Rangoon v, m. S. 
Commissioner OF Income-tax, PUNJAB. l2Lah. <K. Chettyar Firm. 8 Bang. 587=I.B. 1931 
129 = I.R. 1931 Lah. 363 = 32 P.L.R. 663 = 131 I.C. Rang. 113-131 LC. 49 = A.I.R. 1931 Rang. 53. 

81 = A.I.B. 1931 Lah. 87 (F.B.). S. 23 {^’—Assessment under — Appeal, 

Ss. 23 (4), 27, 66 (2) and (3 ) — Assessment to A person who has been assessed undei S. 23 (4) is not 

the '‘'best of judgment'' — Power of High Const to require entitled to prefer an appeal to the Assistant (’ommis- 
thc Commissioner to state a case — Whether the assessment ; sioner on the gmund that he was not liable to be assess- 
can be the subject of reference — Power of Assistant ! ed under the Aet. Proviso to .S. 30 (J ) is bar to such an 
Commissioner to express opinion on the propriety of ■ appeal. 10 Lah. 506, (F.H.) Foil. {Conrtney-Terrell, 
assessment under S, 23 (4) — Jurisdiction only if he j C.J,, I Tort, Kulwant Sahoy, Fazl Alt and Dhavle, J J f) 
entertains an appeal — PerveisUy of judgmenioi abuse of i ANANDA v. COMMISSIONER OF INCOME-TAX, PlHAR 
power by Income-tax Officer— Remedy — Revision to com- AND ORISSA. 11 Pat. 187 = I R. 1931 Pat. 401 = 133 
mis SI ones . I I.C. 753 = A.I.R. 1931 Pat. 306 (P B ). 

S. 30, proviso expressly declares that there shall be no : S. 2^ {4t)— Assessment under— Ordei of Assistant 

appeal from an assessment to the best of the Income-tax Commissioner under S, 31— Ground for reference, 
Oflkei’s judgment under S. 23 (4) or under that sub- , The question whether an assessment made by the 
section read with 3. Xi , Accordingly no question of law ' Income-tax Officer under S. 23 (4) is valid or not is not 
or fact arising from such assessment ('an be the subject a question of law that arises or can arise out of an order 
of consideration by the Assistant Commissioner for the | of the Assistant Commissioner passed under S. 31 and 
simple reason that no appeal lies to him, with the result ; j^ueh a question cannot therefore be made the ground for 
that the Assistant Commissioner can never have an j an order by the High Court under S. 66 (3) requiring 
occasion to pass in appeal an order under S. 31 in rela- j the Commissioner to state a case. 6 Kang. 21; 8 Rang, 
tion to a best judgment assessment. 1 he High C ourt ; 209, 8 Rang. 203. 7 Rang. 669, Oveir. {Page, C,J,, 
can require the Commissioner to make a reference for ' /j^s. Mating Ha, Mya Pu ami Dunkley, //.) ABDUL 
decision by the High Court of a question of law only if ' HaRI ChowdhurY v, COMMISSIONER OF INCOME- 
it arises from an order under S. 31. The High Court , tax. Bukma. 9 Rang. 281-I.R. 1931 Rang. 226 = 
has no power to re(juire the Commissioner to state a | 133 I o. 81 = A.I R. 1931 Rang. 194 (F.B.). 
cabe for tire decision by the High Court of questiems of ■ fp. 56 A. 933 (941, 944, 953); 16 L. 462. Not F. 31 
law aris»ing from an assessment under S. 23 (4) of the | N.I^.R. 32.] 

Act. Any question of law which arises from the best , S. 23 (4)— Assessment under— Pi opriet}-—(Jrder 

judgment assessment, sought to be set aside by an appli- ! of Assistant Commissioner— Reference to High Court, 
cation under S. 27 cammt fall within the purview of | Income-TAX ACT, S. 66 (2). 9 Rang. 21 = A.I.R. 
S. 27. So, the question whether a wholly arbitrary 1931 Rang 97. 

assessment under S 23(4) on assumed income or on , H,2Z{^)— Assessment under— Rtasonable notice 

conjectural estimate thereof involves an error of law ; — What constitutes, 

cannot be the subject of reference under the orders of the ' An assessment in default is a very serious thing; and 
High Court. It is not open to the Assistant Conimis- ^ unless it is open to the Court to insist that notices under 
sioner to expiess the opinion that the Income-tax Officer 1 Ss. 23 (2) and 22 (4) are given so as to afford reasonable 
should not have assessed to the best of his judgment | opportunity to an assessee to comply with their require- 
under S. 23 (4) if the latter stated in his order that a ments, the honest and diligent tax-payer will have no 
case existed tor .^^sessrnent to the best of his judgment, security for fair treatment and no remedy in the absence 
Any abuse of power by the Income-tax Officer or per . of fair treatment. Assessees who are not diligent or 
versity of judgment is to be corrected by the Commis- j straightforward may no doubt be treated very strictly, 
sioner in revision, but the Assistant Commissioner has t [jut in j^uch cases it is a plain and unnecessary mistake 
no jurisdiction, where he has before him what purports to order them to comply with the statutory requirements 
to be an appeal from an assessment under S. 23 (4). It I in an unreasonable time and to base an assessment in 
is only if he has jurisdiction to entertain the appeal that | default upon their non-corn pliance. Where a notice is 
he can say whether the assessment was perverse or arbit- j received at 3 p.m. on 18th of a month requiring the 
rary. That stage cannot be reached if he is not allowed j assessee to produce any evidence on whic h he might rely 
by law to entertain an appeal from it. (A^/cr/W(r/«//crA : in suppe^rt of his return on the I9'h, the notice is not 
and Bennet, JJ,) JOT RAM SHER SlNGH, fit the ; such a reasonable notice as law requires affording the 
matter of, 66 All. 933 = 160 1.0.197 = 6 R.A. 1045 . assessee proper opportunity to comply with its return. 
= 1934 A'L.J. 274 = 3 A.W.R, 445 = A.l.B. 1934 All. {Rankin, C Pearson and S K, Chose, J /.) Sada- 
669. j kam PURANCHAND, In the matter of. I.R. 1932 Cal. 

S. 23 (4) — Assessment by Income-tax Officer I 69 = 134 I.C. 1276 = A. I.R. 1931 Cal. 729 (S.B.). 

under — Propriety — Remedy of assessee. S. 23 (4) — Assessment under — Requisites of. 

Where the Income-tax Officer issued a notice to a Before the Income-tax Officer can obtain jurisdiction 
certain firm under S. 22 (4) calling upon them to to assess summarily under S. 23 (4), it is not necessary 
produce the hooks of the particular branch and the firm that there must be a failure in each of the cases men- 
did not produce the books stating that they kept no tioned in S. 23(4). {Courtney-Terrell, C.J., Wort, 
books at that branch but ths Income-tax Officer did not Kuhvant Sahay, Fazl Alt and Dhavle, JJ.') ANANDA 
believe the statement and decided for reasons stated by v, COMMISSIONER OF Income TAX, Bihar AND 
him that the assessees had such books at that branch, ORISSA. 11 Pat. 187= I.R. 1931 Pat. 401 = 133 I.C. 
that they had failed to comply with the terms of the 763 = A.I.R. 1931 Pat 306 (F.B ). 

notice and he further made an assessment under S. 23 S. 2^ {^)— Assessment under — Validity — Appeal 

(4). — Refection— Further reference to High Court, 

Held, that the Income-tax Officer acted quite properly Where a notice was duly served on the assessee under 
in making the assessment under S. 23 (4). S. 22 (4) but he failed to produce some of the accounts 

Held, further, that the remedy of the assessee in such and thereupon the Income-tax Officer made an assess- 
a case was to apply under S. 27 and not to prefer an ment under S. 23 (4) and subsequently he refused to 
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INCOME-TAX AOI (1022), S. 28. 

cancel the assessment at the instance of the assessee 
holding that there was no sufficient cause for the non- 
production of the accounts and the same order was 
affirmed by the Assistant Commissioner on appeal. 

Held^ that the questions regarding the validity of 
the notice and the propriety of the assessment did not 
arise in the appeal and that there was no room for a 
reference to be made to the High Court, C./., 

Das and Maung Ba, //.) A. K. R. P. L. A. CHET- 
TYAK FiriM V, Commissioner of income-tax, 
Burma. 9 Bang. 25'^l.B. 1931 Bang. 206 = 132 
1.0 718 = A.l.B. 1931 Bang. 98. 

[B. 9 R. 281 (300) (F.B).] 

— S. 23 (4) — Assessment under — Validity — Bet urn 
in prescribed form— Entries of profits with ''about,** — 
Details not given. 

Where the assessee makes a return in the prescribed 
form but under head five show’s the profits or income as 
“about Rs. *’ and none of the details required under 
note 5 is given, Income-tax authorities can treat the 
return as no return at all and can ultimately make the 
assessment under S. 23 (4) particularly when the assessee 
does not declare the period to which the income declar- 
ed reiates. A.I.K. 1928 Rang. 108(F.B.), Foil. iAd- 
dison and Sale, JJf) COMMISSIONER OF INCOME-TAX, 

Punjab ». Lal Mohammad. 169 I.O. 646=A.I.B. 
1935 Lah. 858. 

— — S. 23 (4t)— Assessment under — When permissible. 

If an assessee has books and does not produce them, 
he can be assessed in default under S. 23 (4), whatever 
other evidence he might choose to put forward in 
support of his return. Other evidence, in the absence 
of the books, can hardly satisfy a reasonable man. But 
it was never intended by the Act that failure to produce 
books, prior to the filing of a return, should deprive the 
assessee of his right to have the return duly and pro- 
perly inquired into. A return which by S, 22 (3) is to 
1)6 deemed to be a return made in due time cannot be 
treated as still born because of a previous failure to 
comply with a notice under S. 22 (4). {.Rankin, C,J„ 
Pearson and S. K, Ghose, J f,) SadARAM PuraN 
ChaNU, In the matter of, I.B. 1932 Cal. 69 = 134 
I.O. 1276 = A.I.B. 1931 Oal. 729 (S.B.). 

S. 23 (4) — Cancellation of registration of firm. 

The order of the Commissioner cancelling the order of 
the Income-tax Oflicer directing the registration of a 
firm more than a year after the order was made is in- 
valid. {^Aston and Kupchand, A,/,Cs.) KheM CHAND 
RAMDAS V. COMMIS.SIONER OF INCOME-TAX. 28 S. 
L B. 174 = 149 I.C. 1204-6 B S. 256 = A.l.B, 1934 
Sind 46. 

— ; — Ss. 23 (4) and 66 — Compliance with terms of 
notice — Question of fait. 

Where the accounts or documents or evidence pro- 
duced by the assessee do not furnish sufficient material 
for an assessment and in particular, if they, so far from 
revealing the income intentionally, falsify the income, it 
is open to the Income-tax Officer to make an assessment I 
under S. 23 (4) for the assessee has failed to comply j 
with all the terms of the notice The question whether j 
there has been a compliance with the terms of the notice ' 
is not a question of law but a question of fact. Further j 
w’hether the evidence before the Income-tax Officer is j 
sufficient to justify him in rejecting the accounts of the ' 
assessee is also a question of fact. {Stuart and Raza^ i 
//.) Muzaffar ali Khan v. Commissioner of ■ 
INCOME-TAX, U.P. I.B. 1932 Oudh 268 = 137 I.O. 1 
732 (1) = A.I.B. 1032 Oudh 164. | 

— S. 23 (4) — Demand of super tax — Interval of i 
two years and four months, i 


INCOME-TAX ACT (1922), 8. 23. 

In order to be valid, a demand for super-tax should 
be made within a reasonable time of the assessment for 
income-tax. Two years and four months or thereabouts 
is a wholly unreasonable time. {^Aston and Rupchand, 

A, J,Cs.) Khemchand Ramdas z'. Commissioner 
OF Income-tax. 28 S.L.B. 174= 149 I.O. 1204 = 6 

B. S. 256 = A.I.B. 1934 Sind 46. 

8. 23 (4)— Ex parte assessment — Local inquiry 

I must be conducted. 

In every case before an ex parte assessment is made 
under S, 23 (4), the Income-tax Officer must invariably 
conduct such “local'^ inquiry to ascertain the income of 
the proposed assessee for the “previous year^^ as the 
I circumstances of the case may warrant and he must 
place on the record “a note of the details and results of 
his inquiry'' in order that the Commissioner of Income- 
tax under S. 33 or the High Court under S. 66 (2) or 
(3) may be in a position to see that the assessment “was 
according to the rules of reason and justice and not 
arbitrary". A.I.R. 1931 Rang. 194, Diss. from; A.I.R. 

1931 Lah. 87 (F.B.), Foil. {Grille, J, C. and Subhe- 
dar. A, J, C,) COMMISSIONER OF INCOME TAX- 
Central and United Provinces v, Laxmi- 
NARAIN Badridas Agarwal. 31 N.L B. 32 = 153 
I.C. 7 = 7 B.N. 111 = A.I.B. 1934 Nag. 183 (2). 

-Bs. 23(4) and 66 — Ex parte assessment not 

made "to the best of his judgment**— Question of law. 

A point of law would invariably be involved in an ex 
parte assessment which is not shown to have been made 
‘to the best of his judgment' by the Income-tax Officer, 
so as to make it the subject of a reference to and deci- 
sion by the High Court under S. 66 (2) or (3). {Grille^ 
/. C.and Subhedar, A./.C.) COMMISSIONER OF IN- 
COME-TAX, Central and United Provinces v. 
Laxminarain Badridas Agarwal. 31 N.L.B. 
32 = 153 I.O. 7 = 7 B.N. Ill = A.l.B. 1934 Nag. 183 
( 2 ). 

8. 23 (4) — Fresh notice —Effect. 

The issue of a fresh notice under S. 34 does not do 
away with the previous assessment under S. 23 (4). 
{Mukerji and Sen, fj.) CHHOTEY LaL, In re, I.B. 

1932 All. 268 = 1371.0.77-1931 A.L.J. 1109 = A, 
I.B. 1932 All. 83. 


..-88. 23 (4) and 66 (3) and (4 ) — 'No return case* 

— Appeal not maintainable — .application for reference 
does not lie. 

Firm B used to advance large sums of money to firm 
N and received from the latter charge substantial sums 
of interests. At the assessment of income-tax N 
claimed that the interest credited to B should be allowed 
to them as business expenses. In the year 1925 26 a 
notice was sent to B care of N. It was re directed to 
B at Jaipur where it was not delivered. The same notice 
was then sent to N, As the declaration form was 
addressed to B, N returned the same in its blank 
state. Income-tax authorities assessed B treating the 
case as no return case. Similarly for the assessment 
of the year 1924 25 a declaration was so addressed to B 
thiough N, It was returned by N with a suggestion 
that it should be sent to Jaipur. A declaration form 
w’as again sent to B through N but was again returned. 

Held, that the case for the year 1925 26 was a “no 
return case" and an application for reference under 
S. 66 (3) and (4) did not lie. 

Held, further, that the assessment for the year 1924- 
25 also was a no-return case. The case fell under 
proviso to S. 30 and was one of those cases which fell 
within the category of assessment under S. 23 (4) or 
S. 23 read with S. 27. No appeal therefore lay in 
respect of the assessment. {Broadway and Cunte. //.) 
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INOOME’TAX ACT (1922), 8. 23. 

NAWAL KISHORE KHARAITILAL V, INCOME-TAX 
COMMISSIONER, DELHI. IB. 1931 Lah. 697 « 

132 I.O. 867= A.I.B. 1930 Lah. 1014. 

" ■ " “S. 23(4) — Notice calling for return — Failure 
to comply — Letter intimating non-liability. 

Where an assessee received a notice from the Income- 
tax Officer under S. 22 (2) requiring him to make a 
return in the prescribed form and verified in the pre- 
scribed manner setting forth his total income during the 
previous year and the assessee does neither fill the form, 
nor verify such form in the prescribed manner but in- 
stead writes a letter intimating his non-lial^Hty to be 
taxed under the Act, it must be taken that hd has failed 
to make a return under S. 22 (2) within the meaning of 
S. 23 (4). (^Courtney Terrell, C, Wort, Kulwant j 
Sahay, Fazl Alt and Dhavle, //.) AnaNDA z/. COM- 
MISSIONER OF INCOME-TAX, BiHAR AND ORISSA. 11 
Pat. 187 = I.R. 1931 Pat. 401 = 133 I.O. 763=A.I.B. 
1931 Pat. 306 (F.B.). 

3. 23(4)— Notice of demand — Failure to make 

return— Death of assessee — Assessment under S. 23 (4) 
—Validity— Illegal. See INCOME-TAX ACT, S. 22 (2). 
55 Bom. 312 = A.IB. 1931 Bom. 333. 

— — Ss. 23 (4) and 30 — Notice under S. 22 (2) read 
with S. 34 to partner of firm — Partner denying any 
knowledge of profits or income of firm — Assessment 
under S. 23 (4) — Appeal not competent under S. 30. 
See INCOME-TAX ACT, SS. 30 AND 23 (4). A.I.B. 
1933 Lah. 290. 

■ ■■ — -8.23(4) — Order under — Appeal— Rejection of 
— When justified — Facts amounting in law to refusal 
to perform obligations imposed by Act — Question of laio^ 
Before an Assistant Commissioner denies the right of | 
appeal from an order under S. 23 (4), he must be satis- ! 
fied that the assessee has really incurred the penalty pre- j 
scribed by law and that the Income tax Officer had ! 
acted legally in assessing him under S, 23 (4). The j 
mere fact that the assessment purports to have been | 
made under that sub section does not shut out the ' 
appeal; it must be shown that the circumstances of the | 
case bring it within the scope of that sub-section, and it j 
is only when the Assistant Commissioner is satisfied I 
that the assessment was made, not ostensibly but | 
genuinely under that sub-section, that he must stay his j 
hands and decline to adjudicate upon the merits of the I 
appeal on the short ground that the proviso to S. 30 i 
(1) bars an appeal in such case. His decision on this 
point and his rejection of the appeal are a proceeding in 
connexion with an assessment and it is the duty of the 
Commissioner if required by the assessee to state a case 
raising the question of law whsther or not the facts 1 
established before the Assistant Commissioner are such \ 
as to bring the case within the ambit of proviso to S. 30 , 
(1). 10 Lah. 596, Foil. {Courtney-Terrelf C. /., 

Wort, Kulwant Sahay, Fazl Ali and Dhavle, //.) 
ANANDA V, COMMISSIONER OF INCOME-TAX, BiHAR 
AND ORISSA. 11 Pat. 187 = I.R. 1931 Pat. 401 = 

133 LC. 758= A.I.R. 1931 Pat. 506 (P.B.). 

S. 23 (4) — Return not properly verified or signed 

— Best judgment assessment^ 

Where the return under S. 22 (2) did not bear verifi- 
cation or the signature of the assessee. 

Held, that there was no proper return and the In- 
come tax officer could impose best judgment assessment 
under S. 23 (4). (^Niamatulla and Bennet, //.) 
Behari lal Chatterji V. Commissioner of In- 
come-tax. 56 All. 418 = 161 I.O. 261 = 7 R.A. 115 
=^3A.W.B. 290 = 1934 A.L.J. 47 =A.I.R. 1934 All. 
930. 


INCOME-TAX ACT (1922), 3. 23 A. 

8. 28 (4) — Return of only some of the branches^ 

Assessment under S. 23 Validity of, 

A return which deliberately failed to comply with the 
rule contained in S. 22 (2) that the return was to be of 
the total income of the assessee is no return at all with- 
in the meaning of S. 22 (2). So where an asses- 
see who bad four branches sent in a return which did 
not mention two of them and the omission was not 
corrected in spite of time granted for it, the Income-tax 
Officer is entitled to make an assessment to the best of 
his judgment under S. 23 (4). {Afukerjt and Bennet, 
y/.) ABHEV Ram ChuNNI Lal. in the matter of, 6 
I.R. (All.) 119 (2) = 146 I.O. 662 = 1933 A.L J. 49 = 
A.I.R. 1933 All. 197. 

[B. 56 A. 418 (422).] 

— B, 23(4) — Summary Assessment — Adjournments 
to comply with notice under Ss. 22(4) ami 23(2)— 
Practice. 

Although the Act does not specifically provide for 
granting adjournments to comply with the terms of the 
notice served on the assessees under Ss. 22 (4) and 23 
(2), in practice, adjournments are generally allowed for 
sufficient cause on the principle of justice, equity and 
good conscience. If therefore for any reason, a*prayer 
for adjournment has to be refused a definite order, either 
oral or written, must be passed by the officer and com- 
municated to the assessee or his agent, when he is 
present, before proceeding with the drastic action of 
summarily assessing him under S. 23 (4). Failure on 
the part of the Income-tax Officer in observing the afore- 
said elementary principle of judicial procedure does, 
considerably detract from the technical legality of the 
summary assessment order recorded by him against the 
I non-applicant. A.I.R. 1930 Mad. 113 (S.B.), Rel. on. 
{Grille, J.C. and Suhhedar, A./.C.) COMMISSIONER 
OF Income TAX, Central and United Provinces 
V. Laxminarain Badridas Agarwal. 31 N.L.R. 
32 = 15310. 7 = 7 B.N. 111 = A.I.R. 1934 Nag. 183 
( 2 ). 

— S. 23(4) — Summary assessment higher than that 
of previous yean — Legality of. 

Although a summary assessment was higher than that 
of the previous year which was based on the returns 
submitted by the assessee, if it is based on some evi- 
dence, it cannot be said it is arbitrary and so illegal. 
{James and Chatterji, //.) l.ALIT KiSHORE MlTRA 
V, COMMISSIONER OF INCOME-TAX, llIHAR AND 
ORISSA. I.B. 1933 Pat. 18 (1)- 140 I.O. 712 = A.I. 
R. 1932 Pat. 166. 

"S. 23 A (2) — Assessment under — Conditions — 

Express finding as to intention to evade taxation— If 
essential. 

Before an Income-tax Officer can assess the share- 
holders of a C.'ompany under .S. 23-A (2) of on 
; accumulated or undistributed profits of the Company, 

1 he has to be satisfied (1) that the profits of the Company 
have been allowed lo accumulate beyond the existing 
1 and contingent needs of the Company, or that a reason- 
i able part of the profits, having regard to the said needs 
! have not been distributed to its members, and (2) that 
j such accumulation or failure to distribute is for the 
I purpose of preventing the imosition of tax upon any of 
I the members in respect of their shares in the profits so 
j accumulated or not distributed. Both these conditions, 

I which are questions of fact, must be satisfied before the 
members of a Company can be assessed to income-tax 
I on their shares in the accumulated or undistributed 
j profits. It is not, however, necessary that there should 
; be an express finding that the accumulation was made 
1 for the purpose of evading taxation. Such a finding 
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can be implied. {Beas/ey, C. Cornish and Baud- 
ranf; Row, //,) HaRVEV 7>, THE COMMISSIONER 
OF Income TAX, Madras. 168 I.C. 1031 *=8 R.M. 
405 -= 1935 M. W.N. 1176 = 42 L W. 714 A.I.B. 1936 
Mad. 1006-69 M.L.J. 677 (F B.). 

S. 24 — Apiilicability — Conditions of set off — 

Company having several busine>bes — l.osses in some 
which have ceased to exist — If can be set off against 
--Profit'^ or gains of others. See INCOME-TAX ACT, 
SS. 10(0 AND (2) AND 24 68 M.L. J. 379 (F.B.). 

-S. 24 — Bad debt — Debt due from a joint-stock 

Company — Company carryini^ an business ^ not a^bad 
deht^ 

The assessee was one of the agents for a certain mill 
company and in his capacity as such agent, he has lieen 
called upon to pay a large sum in respect of the liabili- 
ties of the Company guaranteed bv the agent and he 
claimed, under S 24. that he was entitled to deduct that 
payment fiom his income arising under other heads, 
treating the payment as a loss in respect of his business 
as an agent. 

Held, that so long as the company was on the regis- 
ter and so long as it v\'as carrying on business as a going 
concejn.it w^as impossible to say that any debt which it 
owes is necessarily irrecoverable. “To constitute 
moneys rlue by a joint stock company engaged in busi- 
ness a Iiad debt or a business loss to the creditor, it is 
nece‘'saiy that the Company should have ceased to be a 
going (oncern.*' {Beaumont, C.J, and Mirza, J,) 
COMMISSIONER OF INCOME-TAX BOMBAY r/.DlN- 
SHAW. 66 Bom. 457 -140 1.0. 749 -I.R. 1933 Bom. 
34-34 Bom L.R. 1235-A.I.R. 1932 Bom. 609. 
[Reversed, 01 I. A. 318 (P.C.)] 

— S 24 — Bad debt — J)ebt due from limited com 
p.iuy // cau be treated as, 7uhen debtor company ts still 
i:oinic in, 

A tlebt due fioni a limited company can be treated as 
ifieroveiable and a bad debt for the purposes of income- 
tax, and as a Iiiisiness loss under S. 24 of the Income- 
tax A(T, even when the debtor company is not actually 
wound uji or has not ceased to be a going concern. The 
question is one of fact to be decided on the relevant facts 
of the particular case. {Lord Russell of Ktllowen.) 
Dinshavv Commissioner of Income tax, Bom- 
bay. 61 I.A. 318 = 68 Bom. 679 = 7 R P.C. 21- 
1934 A.L J. 797-40 L.W. 263 =38 Bom.L.R. 865 = 
38 O.WN 1129 = 60 C.L.J. 63 = 36 P.L.R. 223- 160 
I.O. 806 = 11 O. W.N. 994 = 4 A. WR 162-1934 M. 
W.N. 862=A.I.R. 1934 P.C. 180-67 M.L J. 213 
(P.C.). 

S. 24 — Bad debts — Deduction for, 7 vhcn alloiv- 

ahle. 

Although the Act now’heie in terms authorizes the 
deduction of bad clebl.s of a business, such a deduction is 
necessarily allowable. But they must be bad debts incur- 
red in that particular 3 ear. For the purpose of computing 
yearly profits and gains, each year is a separate self- 
contained period of time, in regard to which profits 
earned or losses sustained before its commencement are ' 
irrelevant. It thus follows that a debt, which had in 1 
fact become a bad del)t before the commencement of a 1 
particular year, could not properly be deducted in ascer- 
taining the profits of that year, because the loss had not ! 
been sustained in that year. A.I.R. 1929 Nag. 50 I 
(P .B.), Reveised. {Coed Russell of /Ci It cnuen.') COM- 
MISSIONER OF Income TAX, C. p. and Berak z/. 
CHITNAVIS. 59 LA. 290 = I.R. 1932 P.C. 211 = 137 

I. O. 772 = 86 0. W.N. 797 = 34 Bom.L.R. 1071 = 1932 
A.L.J.647=66C.LJ. 676 = 36 L.W. 49 = 1932 M. 
W.N. 782 = 9 O.W.N. 737=28 N.L.R. 206 = 16 N.L. 

J. 64 = A.LB. 1932 P.0. 178 = 63 M.L.J. 361 (P.O.). 


, — — S. 24 — Income of assessee — Rent lost to landlord 
— Whether can be taken into account, 

S. 24 should be read in as liberal a manner as possi^ 
ble. Where there is a bona fide loss, a man can always 
set it off against his income, profits are gains under the 
I same head, and in exceptional cases where the loss is so 
j heavy that it more than counterbalances the whole of the 
j profits under that head of income in order that the 
assessee ma> obtain his full relief. 

I Held, that the amount of rent of a certain property 
, which was occupied by a tenant, who in spite of the 
efforts of the assessee (landlord ) persisted in making. 

' default and which amount the landlord in a subsequent 
litigation had to forego in order to secure the eviction of 
thi tenant is not liable to be taken into account as the 
income of the assessee in arriving at the total sum on 
which the assessment is to be made. {Harnson and T ek 
Chand, //.) MAHOMED NAQI V, COMMISSIONER OF 
Income-tax, Punjab. I.B. 1931 Lah. 513 = 132 
LC. 1 = 32 P.L B. 418 = A.I.R. 1931 Lah. 666. 

S. 24 —Land puf chased by coparcencry — Allotted 

to assessed tn partition — Suhseguent sale — Loss cannot 
be claimed as set-off 

A land was purchased in 1920 by the coparcenary of 
which the assessee was a member, in partnership with a 
stranger to the coparcencry. In 1924, in a partition 
betw'cen the coparcener^, this property w’as allotted to 
assessee. He sold it in 1928. The assessee claimed 
that he was entitled to deduct fiom bis income the loss 
which he had sustained, / .t'., the diffeience between the 
pi ice at wdiich the land was purchased in 1920 and the 
price at which it was sold in 1928. 

Heldf that the purchase was an investment of capital 
in land and not a purchase made for the purpose of 
business in liuying and selling land and when it came to 
the assessee it formed pait of his capital The assessee 
was not therefore entitled to claim the loss as set off. 
{Aston and Rupchand, A.J.Cs.) COMMISSIONER OF 

Income-tax 71 . Hemkaj Kanh. 6 1.E. (Sind) 25 = 
145 I.C. 202 = A.IE. 1933 Sind 145. 

-—3. 24 — Loss susiained oiving to partner's dctault 

— Dcd net I on of — Pcrtnt sst bi lity. 

The meic absence in the Act of a provision for loss 
in respect of a time-barred debt is no ground for dis- 
allowing it ; but whether such loss could be claimed in 
any particular year or not is a question of fact depend- 
ing upon the circumstances of each case. Where there- 
fore an assessee is being taxed personally, it is open to 
him to say that on a settlement of accounts of the old 
partnership, he treated the amount due by a partner as a 
loan made by him personally to that partner and that 
the loss which he consequently sustained on account of 
I the failure of such partner to pay back loan is a loss 
, which he is entitled to claim credit for in assessing the 
i profit which he has made in respect of all kinds of 
. business carried on by him in the year of assessment. 

' This is permissible to him under S. 24. A I.R. 1932 
P.C. 178, Rel. on. {Aston and Rupchand, A./.Cs.) 
COMMISSIONER OF INCOME-TAX, BOMBAY v. KHEM- 
CHAND Kamdas. 6 I.R. (Sind) 28 = 146 I.O. 264 = 
27 S.LR 243=A.LE. 1933 Sind 148. 

-S. 24 — Partnership formed by four brothers — 

Another firm consisting of the four brothers and another 
— Losses tn latter firm — If can be set- off against profits 
I tn former firm, 

A partnership firm is not a person but is merely a 
collective name for the individuals who are members of 
the partnership, and, as such, cannot be a partner in 
another firm. Hence where a partnership was formed 
of four brothers and another was formed by four 
• brothers and another. 
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Held^ that the partnership firm of the four brothers 
could not claim that their partnership firm as such was 
a partner in the latter firm. Hence there could be no 
set-off of the losses of the latter firm against the profits 
of the partnership of the four brothers. A.I.R. 1924 
Cal, 74 ; A.I.R. 1928 Cal. 148 and A.I.R. 1933 All. 77, 
Rel. on. (^Addison and Dm Afohammad^ JJ^ SkiV 
Narain V, Commissioner of Income tax, 
Punjab. 160 I.C. 166-8 R.L. 602-A.I.E. 1936 
Lab. 896. 

S. 24 — Scope — Di<^^'^lufion of partnershtp — 

Dtstnbntton of asu'/i and liabilities — Interest on Ita- 
hihties — Deduction from taxable income. 

Where two businesses are carried on and it is found 
on an account taken in accordance with S. 10 that there 
has been a loss in one business, that can be set off under 
S. 24 against the profits and gains of the other business 
whether it is of a similar or different natnie. The asses- 
see ^\ho was a money-lender had been a partner in two 
firms which w’ere dissolved in 1929. On the distribu- 
tion of the assets and liabilities of those firms liabilities 
amounting to a certain amount and representing the 
capital bon owed from third parties entirely for the 
purposes of the defunct firms had been allotted to his 
share. On that amaunt, he had during the year of 
account paid a sum as interest which he claimed to 
deduct from the profits and gains of the business carried 
on by him on his o^^n account during the year. 

Held^ that the payment was a capital loss and not a 
trading loss and that the assessee ^^as not entitled to the 
deduction claimed under S, 24. {Beasley ^ C./., blame- 
satn and Cornish, //.) COMMISSIONER OF INCOME- 
TAX, MADRAS z/. SiDDHA GOUDAR. 55 Mad. 818 --= 
I.R. 1932 Mad. 432-139 I.C. 689 = 36 L.W. 806- 
1932M.W.N. 610 = A.I.R 1932 Mad. 375 = 62 M. 
I. J. 638 (F.B.). 

S. 24 — When debt becomes bad, a question of fact 

— Assessce not s de arbiter to de- tde. 

Whether a debt is a bad debt, and, if so, at what 
point (.f time it became a bad debt, are questions of fact, 
to be decided in the event of dispute by the appropriate 
tribunal, and not by the ipse dixit of any one else. The 
assesbce has no option of declaring a debt as bad. The 
mere fact that a debt was incurred at a date beyond the 
period of limitation will not of itself make the debt a 
bad debt , .still less will it fix the ilate at which it became 
a bad debt. A statute barred debt is not necessarily 
bad, neither is a debt which is not statute barred neces- 
sarily good. The age of the debt is no doubt a relevant 
mutter to take into consideration. In every case it is a 
question of fact, to be determined after consideration of 
all relevant circumstances. {Lord Kttsicll of Kill ozvcnl) 

Commissioner of Income-tax, C. P. and Berar 
Z/. CHITNAViS. 59I.A.290 = I.R. 1932 P.O. 211 = 
137 I.C. 772 = 36 O.WN 797 = 34 Bom LR 1071 = 
1932 A.L.J. 647 = 36 L.W. 49 = 1932 M.W.N. 782=9 
O.W.N. 737 = 28 N L.R. 206 = 15 N.L J. 64 = 66 
O.L.J. 676 = A.I.R. 1932 P.C. 178 = 63 M.L.J. 361 
(P.C.). 

— — S. 24 (1) — A^sessee having separate money lend' 
tng business and cotton business in partnership with 
another — F atlu re of cotton bit si ness — Assessee di schar g’ 
ing all debts of partnership — Right to set off against 
profits of money-lending business. 

The assessee was the sole owner of a money-lending 
business and he was the capitalist partner with another 
in a separate cotton business. The cotton business 
failed and closed down with the ex-partner shown to be 
a debtor to that business in a certain sum of money. 
The assessee sought, in the year of account, to set off 

Q. D.— II- 60 
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against his profits and gains of the money-lending busi- 
ness, the loss sustained by reason of his having had to 
take over the indebtedness of his ex-partner in the cotton 
business. This claim having been rejected by the income- 
tax authorities, the question w'as raised whether the ex 
partner's share of the lo‘<s in the cotton trade which the 
assessee had to bear could be set off against the asses- 
see’s other income, profits or gains, as a loss of profits 
or gains within the meaning of S. 24 of the Act. 

Held, it is of course clear that where an assessee 
carries on more businesses than one, he is entitled to set 
off losses sustained by him in his other businesses against 
the profits and gains made in another business, the losses 
of course arising in the same year of account as the pro- 
fits and gains of the business against which the losses 
are sought to be set off, that the loss sustained by him 
in having had to take over the indebtediuss of his ex- 
partner in the other trade could not be set off against the 
profits and gains in his money-lending business. There 
was no bad debt owing by the ex-partnei to the money- 
lending business because the money-lending business 
never lent any money to the ex- partner. If he had so 
lent and that had proved to be a bad debt, then the 
assessee *s money-lending business could quite lighty 
have claimed to he allowed to set it off against its own 
profits and gains. In fact this W’as nothing more than a 
lending by the money-lending business to the cotton 
business and not to the ex partner. What had happened 
since the closing ot the cotton trade w’as that the ex- 
partner had become a debtor of the assessee. lie was 
not and never was a debtor of the money-lending busi- 
ness'. {Beasley, C.J., Ramcsam and Smuiai am C hefty, 
//.) COMMISSIONER OF INCOME-TAX, MADRAS V, 

Arunachai.am Chfttiak & Son. 162 I.C 43 
(2) 40 L.W. 327 = 1934 M.W.N. 776 = 7 R.M. 169^ 
= A.I.R. 1934 Mad. 667 = 67 M.L.J. 236 (P.B.). 

Ss. 24 B and 34 — Applicability and scope — Lf 

mutually exclusive. 

In a case to which S. 24-B of the Income-tax Act 
applies, the estate of a deceased person can be assessed 
either under sub S. (2) or sub-b. (3) of S. 24-B; if that 
is possible there is no occasion tf» introduce the provisions 
of S. 34 of the Act. {llcauinont, C . J. and Sen, Jd) 
COMMISSIONER OF INCOME- i’AX, BOMBAY v, DaKAB- 
SiiA Na.sarwanji. 169 IC 41 -8 RB 161 = 37 
Bom.L.R. 112 = A.I.R. 1935 Bom. 167. 

S. 24 "B —Scope — If ret lospec five. 

S. 24-B of the Income-tax Act is not letrospeclive in 
operation. {Beaumont, C.J. and Sen, /.) COMMIS- 
SIONER OF Income-tax, Bombay v. Dauabsha 
NasaRWaNJi. 169 I.C. 41 = 8 R.B. 161 = 37 Bom. 
LR. 112 = A.I.R. 1936 Bom. 167. 

S. 26 (3) — Applicability — I^rofits from profes- 
sion — Meaning of. 

I’he profits from a profession or vocation mentioned 
in S. 25 (3) mean the professional earnings which are 
taxable under S. 11 (z/). An assessee can only have the 
benefit of S. 25 (3) if he has been assessed for tax on 
professional earnings. {Beasley, C. Corntdi and 
Pandrang Roza, JJ.) COMMISSIONER OF INCOME- 
TAX, Madras v. Fletcher. 59 Mad. 216 = 168 I.C. 
896 = 8R.M. 379 = 1936 M.W.N. 749 = 42 L.W. 812 
= A.I.R. 1936 Mad. 963 = 69 M.L.J. 611 (S.B.). 

S. 26 (3) — Applicability and scope — Assessment 

on salaries in year in which they are earned. 

S. 25 (3) is intended to prevent a double assessment. 
It cannot be intended to apply to a case where income- 
tax is assessed on salaries in the year in which they are 
earned. If the section were to apply, it would lead to- 
this very strange and unreasonable result; that an asses- 
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see who chooses to relinquish his appointment in the 11th ! 
month of the year would escape payment of income-tax 
on the salary earned by him in these 11 months; where- 
as, if he continued for one month longer, admittedly he 
would be assessable oh his salary in the whole of the 12 
months. {Beasley ^ C, Cornish and Pandrang Row, 
/y.) COM MISSION EK OF INCOME-TAX, MADRAS v, 
Fletcher. 69 Mad. 216 = 168 10. 896 = 8 E.M. 
379 = 1936 M.W.N. 749=42 L.W. 812 = A. IB. 1936 
Mad. 953 = 69 M.L.J. 611 (S.B.). 

S. 26 A — Applicability — Partial division of 

joint property. 

In the case of a partial division of a joint family pro • 
perty S. 25- A has no application. The partition con- 
templated by the section is not necessarily a partition by 
metes and bounds. {Niamatullah and Bennett J J.) 
IliRADHMAL I.ODHA v. INCOME-TAX, COMMISSIONER 
66 All. 604 = 1934 A.L.J. 1213=163 1.0. 722 = 7 B. 
A. 674 = A.I.B. 1934 All. 217. 

-~S, 26- A — Evidence of partition. 

A mere recital of a prior division of property in a will i 
even though it be a registered one is no evidence of such I 
division and cannot confer title. And such a document ' 
cannot be deemed to be evidence of a disruption of a j 
Hindu undivided family within the meaning of S. 25-A. i 
{Jai Lai and Dalip Singh, JJ.) MaTHRaDaS&I 
Sons v. Commissioner of Income-tax. 36P.L.B. ! 
71 = 147 I.O. 248 = 6B.L. 369 = ALB. 1933 Lah. 
816. 

■ 8. 25 A — Hindu joint family — Assessment of 
head of family — Pica of partition not raised before 
Income-tax Officer but raised in appeal — Sustainability , 

A notice was issued to the head of a joint family 
under S. 22 (2) calling on him to make a return of his > 
income during the period 1927-1928. He complied with 
the notice and all subsequent notices and was assessed i 
on a taxable income. Against the assessment he prefer- , 
red an appeal to the Assistant Commissioner and one of j 
the grounds raised before that officer was that the joint | 
family had been dissolved owing to the fact that a suit 
for partition had been instituted in 1926-1927 and was , 
pending. The Assistant C'ommissioner held that inas- 
much as the particular objection had not been raised i 
before the Income-tax Officer it could not be raised ' 
before him in appeal and that therefore he could not 
decide it. 

Held^ (/) that the fact that at the time of making the 
assessment for 1928-1929 the question regarding the 
dissolution of the joint family was not raised before the 
Income-tax Officer debarred the assessee from raising the ! 
point in appeal; (//) that the provisions of S. 30 (1 ) ' 
barred the Assistant Commissioner from entertaining | 
the plea. {Broadway and Johnstone^ //.) KarAM ' 

Chand v. Commissioner of incomf-tax. 12 Lah. 
714 = I.B. 1931 Lah. 496 = 131 I.O. 639 = 32 P.L.B, 
448=A.I.B. 1931 Lah. 601. 

S. 26 A- I ncome-tax Officer accepting allega' 

tion of assessee as to partition in one year --A^ot barred 
ftom re opening question. 

Merely because the Income-tax Officer accepts the alle- i 
gatiun of the assessee that there has been a partition in | 
a certain year, he is not debarred from considering the , 
truth about fact of partition in the next year. The fact 
that assessee’fl allegation has been accepted in the pre- 
vious year may possibly alter the burden of proof. {Jai 
ImI and Daltp Singh, //.) MaTHRA DaS & SONS r. 
Commissioner of income-tax. 36 P.L.B. 71= I 
147 1.0. 248 = 6 B L. 369 = A.I B. 1933 Lah. 815. I 
— '■■ 8 . 26-A — Income-tax Officer — Power to decide | 
question of partition. j 
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The dissolution or existence of a joint Hindu family 
depends on the intention of the members thereof and is 
a question of fact It is therefore open to the Income- 
tax Officer to decide on the facts w'hether the intention 
to dissolve is present or absent, {/ai Lai and Dalip 
Singh, //.) PIYARE LAL v. COMMISSIONER OF 
INCOME-TAX. 147 1.0. 862=6 B.L. 468 (1)= A.I.B. 
1933 Lah. 827. 

Ss. 26-A and 26-A — Joint Hindu family — Not 

''firm'* 

The very definition of a “firm** involves the idea of 
contractual relationship between several persons and 
when the finding of fact of the Income tax Officer is that 
there is no contractual relationship between these 
persons but the relationship between them is that of a 
joint Hindu family relationship based on a status and 
not on contract there is no firm in existence which he 
could possibly register under the provisions of S. 26-A. 
{Jai lal and Dalip Singh, JJ.) PIYARE LAL v. COM- 
MISSIONER OF Income TAX. 147 I.O. 862=6 B.L. 
468 = A I.B. 1933 Lah. 827. 

8. 26.A — Partition by metes and bounds — If 

necessary. 

S. 25-A doe.s not of necessity demand a partition by 
metes and bounds. But it contemplates that there should 
be, firstly, a finding by the Income-tax Commissioner 
that the Hindu joint family as such has disrupted and 
secondly, a finding that the joint family property has 
been divided among the various members or groups of 
members in definite portions. And it is not sufficient 
that a mere disruption of the Hindu family should be 
proved. There must also lie, whether by consent or 
otherwise, a definite ascertainment of the shares of the 
different members composing the Hindu family. {Jai 
Lai, Dahp Singh and Skemp, JJ.) SHER SiNGH 

Nathu Ram v. Commissioner of income-tax, 
PUNJAB. 164 I.C. 191 = 7 B.L. 627 = A.I.B. 1935 
Lah. 81 (S.B.). 

8. 26-A — Partition — Partition by metes and 

bounds, if necessary, 

S. 25-A contemplates an actual partition by metes and 
bounds of the joint family property. {Addison and Sale, 
JJ.) Salig Ram Ram Lal v. Commissioner of 
Income-tax, Lahore. 166 I.O. 203=7 B L. 661 = 
A I.B. 1934 Lah. 942. 

8. 26 A — Partnership firm — Re i^i strati on — 

Proof as to existence of partnership — Poitxrs of Income- 
tax Officer. 

When persons claim to constitute a partnership firm , 
for the registration of which they make an application, 
the Income-tax Officer may call upon them to prove by 
evidence that they are what they claim to be before he 
proceeds further with the application and it is conse- 
quently open to him to find against declarations con- 
tained in a partnership deed and reiterated by the 
parties before him that a Hindu joint family still exists. 
{Harrison, and Addison, JJ.) jATl'C ShaH NaTHU 
Shah v. Commissioner of Income tax, Lahore. 
14 Lab. 134=I.B. 1932 Lah 424= 138 I.C. 187 = 33 
P.LB. 947=A.IB. 1932 Lah. 676. 

Sg. 26-A and 66 {'St)-— Questions of law—Whe^ 

ther S.2S- A requires partition by metes and bounds, 
and whether a certain finding of Income-tax Officer is 
supported by evidence. 

The questions whether S. 25 A requires actual parti- 
tion of the family property by metes and bounds as a 
condition precedent to the recognition of a partition 
under S. 25-A, and whether a finding of the Income tax 
Officer is supported by any evidence, are questions of law. 
{Jai Lal and Monroe, JJ) ShER SiNGH NATHU 
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RAM V, COMMISSIONER OF INCOME-TAX, PUNJAB. 
147 I.C. 273 = 6 E.L. 381 (1) = 36 P.L B. 176 = A.I.B. 
1933 Lah. 952. 

‘S. 25- A — Retrospective effect — Date of maktng 

assessment as the test. 

Although the income earned in a certain year forms 
the material out of which the assessment is made, it is 
the making of the assessment and the date thereof that 
determines the applicability of the law and procedure 
governing such assessment. S. 25-A therefore applies to 
a case where the section is passed before the commence- 
ment of (he year in ^^hich the assessment takes place 
even though it may not have been passed at the time 
when the income under assessment was earned. 
iHarrion and Addtson. //.) JATTU SHAH NATHU 
Shah v. Commissioner of income-tax, Lahore. 
ULah. 134=I.B. 1932 Lah. 424 = 138 1.0. 187 = 
33 P.L.B. 947= A.I.B. 1932 Lah. 676. 

— — ^Ss. 26 A, 26 and 26 K— Right of assessee to 
adjudication of question as to whether new fittn has been 
constituted. 

The assessee is entitled to an adjudication of the ques- 
tion whether a new firm has been constituted so as to 
attract the operation of S. 26 and he could not be 
deprived of his legal right, merely on the ground that an 
adjudication on this question would tend to affect the 
decision of the Income-tax Officer under S. 26-A against 
which no appeal is competent. S. 25-A no doubt deals 
with an assessment after partition of an undivided 
family, but it does not exclude the possibility of the 
members so separated to constitute themselves into a 
firm so as to bring their case within the ambit of S. 26. 
(^Addison and Dm Mohammad^ //,) BELI RAM v. 
Commissioner, Income-lax, Lahore. 166 I.O. 
833 = 8 B.L. 36=A.I.B. 1936 Lah. 276. 

’8. 26 — **Any business" — Meaning. 

The words “any business” in S. 26 do not mean each 
and every business carried on by the former owner of a 
business. Where a company owning several businesses 
transfers one business to another company, the latter 
company is successor to the former and is assessable in 
respect of that business. {^Beasley^ C./.y Ramesam and 
Cornishy //.) COMMISSIONER OF INCOME-TAX, 
Madras v. Best & Co., ltd., Madras. 66 Mad. 
832 = I.B. 1932 Mad. 684 = 138 I.O. 486 = 35 L W. 12 
= 1932 M.W.N. 764 = A.I.B. 1932 Mad. 434 = 63 M. 
L.J. 16(S.B.). 

"Ss. 26 and 25 A — Applicability — Joint family 

breaking up but individual members forming themselves 
into firm. 

Where on the breaking of a joint family the separat- 
ed members immediately form themselves into a firm, 
S. 26 will come into operation, and the assessment on 
the firm should be made under that section and not under 
S. 25-A of the Act. {Addison^ Ag. C. J . and Dm 
Mohammady J.) BeLI RaM & BROS . v. COMMIS- 
SIONER OF Income-tax, Punjab. 160 1.0. 617=8 
B.L. 656 = A.I.B. 1936 Lah. 681. 

——88.26, 26*A and 26 A — Right of assessee to 
adjudication of question as to whether new firm has 
been constituted. See INCOME-TAX ACT, Ss. 25-A, 26 
AND 26 A. A.I.B. 1936 Lah. 276. 

——•8. 26 — Succession to business ^Test. 

The plain meaning of the words “succeeded in such 
capacity by another person” is that if there is a business, 
profession or occupation, which was formerly carried on 
by a person and that property has now been taken over 
directly by another person who continues the business, 
the transference of ownership, whether it be by operation 
of law or by transfer inter vtvosy is a succession. The 
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real test of >vhether there has been a succession or not is 
to be decided by an examination of the business. Where 
a business was continued after a change of ownership, 

Heldy that there was a succession to a business. 
{Courtney-Terrelly C.J.andFazl Aliy J.) MaHA- 
rajadhiraj of Dharbhanga V. Commissioner of 
INCOME-TAX. 12 Pat 6=I.B. 1933 Pat. 232=144 

1.0. 364 = 14 Pat.L.T. 171 = A.I.R. 1933 Pat. 123. 

[AfflrnL^ 61J.A. 312 (P.C.); B. 11 R. 501 (505)]. 

S. 26 — T radtng loss — Land purchased by money- 
lending firm — Depreciation of value — Whether amount 
to capital loss. 

Where at a time when a money-lending firm was 
reconstituted, the assessees entered in their books of 
account that certain lands possessed by the old firm haci 
fallen in value and entered the difference as a loss to the 
business. 

Ileldy that the sum was no trading loss but only the 
estimated depreciation in the value of the assets of the 
firm based upon a re-valuation of such assets for the 
purpose, and on the occasion of the reconstitution of the 
firm. Until property taken in repayment of loans is sold 
or otherwise disposed of for value,there can be no realised 
trading loss in respect of such property. i^PagCy C.J., 
Das and Mya BUy //.) COMMISSIONER OF INCOME- 
TAX, Burma z/. K.A. R K. Firm. 11 Bang. 462=148 

1.0. 109 = 6B.B. 199 (2) = A.I.B. 1934 Bang. 1(F.B.). 

S. 26 (Jt)-- Money-lending business by joint 
family — Partition — Business recommenced by some of 
the members — Mo succession,** 

An undivided Hindu family carried on money-lending 
and rice milling business. In 1929, there was a parti- 
tion. Af.S M.y one of the five members, received his 
one- fifth share in the assets of the money-lending busi- 
ness and he went out. For three months prior to the 
partition, the money-lending business carried on by the 
joint Hindu family had been discontinued. After the 
partition, the other four members carried on business at 
the old premises as before. 

Ileldy that there was not a “succession” to the money- 
lending business. The business had been split up and 
carrying on part of the old business is not ‘succession.* 
Secondly, where there is no continuity in carrying on the 
business and when one business has come to an end and 
after a time another business is started, it may be with 
the same assets and under the same conditions and in 
the same premises as the old business, the persons cariy- 
ing on the new business do not “succeed** those who had 
carried on the old business under S. 26 (2) of the Act. 
{Pagey C.J.y Das and Mya Buy //.) COMMISSIONER 
OF Income tax, Burma v. N.n. Firm. 11 Bang. 
601 = 6 B.B. 235=1481.0. 594 = A.I.B. 1934 Bang. 
13(S.B.). 

S. Applicability^ Joint Hiadu family--^ 

Business carried on by father and son — Death of father 

Sony tf*^ succeeds" to the business — Basis of assessment 

Son alone and his wife — If undtzided Hindu family. 

Assessee and his father constituted a joint Hindu 
family, and carried on a money-lending business and 
earned income. His father having died, the assessee 
alone thereafter continued to carry on the business and 
was assessed to income-tax under S. 26 (2) of the 
Income-tax Act. 

Held, that S. 26 (2) did not apply to the case, as the 
assesse had not “succeeded** his father in the business 
as contemplated by S. 26 (2) of the Act, as he himself 
was in part the owner of the business already, and as 
such, there had been no transfer of ownership in the 
business, the assessee having become entitled to it by 
survivorship. “Succession** as used in S. 26 (2) con- 
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notes a transfer of ownership, and the person succeed- 
ing another must nave, by such succession, become 
owner of the business which his predecessor was carrying 
on, and which he, after the sucrtssion, carries on in such 
capacity as owner. 

Quaere . — Whethei the term, “ undivided Hindu 
family.” contemplated in the Income-tax Act, is limited 
to a family of ‘coparceners’.^ {Afud/iavan Nair^ O.C 
St07ic and //,) KKSAVA RAO v. COMMISSIONER 

OF iNt.OME TAX, MADRAS. 69 Mad. 377^8 R.M. 
653-169 I.O. 840 =43 L W. 166-1935 M.W.N. 
1237- A.IR. 1936 Mad. 67- 70 ML. J. 13(F.B.). 

S. 26 (2) — '‘'Capaiity" explained, 

by ‘capacity’ is meant a position enabling one to do 
sonieching. {Hitpchand and Mehta ^ .-/.y Cf.) COM- 
MISSIONER OF INCOME-TAX v, SlND LIGHT RY. CO., 
l/ii). 27 SLR. 47 -IB. 1932 Sind 90 -131 I.O. 
673- A.I.R. 1932 Sind 189. 

S. 26 QD^Kffect. 

S. 2o (2) IS evidently intemltd to secure to 
Government a tax liased on thf* earnings of a bu'*iness 
for a full year notwith.standing the transfer of the busi- 
ness from one person to another, before the expiry of the 
year provided of course th.it the business is ronlinued by 
the transferee. If the transferor and the transferee are 
separately taxed for profits earned by them during the 
period, each of them carries on the liusiness, and the 
in( ident of taxation would be seriously affected ; and if 
the income for the whole year though enjoyed by two 
(iiffeient persons is liable to be taxed at the end of the 
>ear, it is but proper that the person who is in possession 
of tile business at the end of the >ear should be made 
responsible for it leaving it to him to settle the equities 
betw'eeii him and the transftior wdth regard to the ap* 
poilionment of such taxation. (Alupchand and Mehta, A. 

y.cv.) Commissioner oh Income-tax 7c Sind 
LiGH r RY. Co.. I/IT). 27 S.L.R. 47 I R 1932 Sind 
90 138 I.C. G73 = A I.R. 1932 Sind 189. 

S. 26 (2) — Escaping assessment — Duty of Court, 

Though it may appe.ir somewhat unreasonable to the 
Couit that a company should escape assessment of tax 
on a profit which it has admittedly made, >et if the law, 
as it stands enable^ the com pay to avoid payment of 
the tax, the Court is bound to give effect to it. There- 
fore wbeie the Goveinment acquires a private concern 
whom it pays profit for the previous nine months and 
keeps to itself profit for thel.i‘*t three months of theyeai, 
S. 26 (2} appriev, to such a case and the company cannot 
be as^essed for the profits given to it by the Govern- 
ment. {Kupihand and Mehta^ AJ .Cs.) COMMISSIONER 
OH Income tax v. Sind Light Ry , Co., Ltd. 27 
S L.R. 47- I.R. 1932 Sind 90-188 I.C. 673- A.I.R. 
1932 Sind 189. 

’S. 26 (2) — Object — Person 07vntn^ company in 

yea/ of assessment— Liability . 

S. 26 i', designed for the purpose of making 
somebody assessable to income tax, and the whole 
scheme of the Act is not to assess tsvo people at the 
same time, but is to find someliody w ho is either properly 
assessable or more conveniently assessable; and what 
S. 26 (2) says is that where a person who was not the 
former owner of a company is found to be owning that 
company in the year of assessment, that person is to be 
assessed. That is not only a convenient course, but 
seems to be a just one. Upon whom the burden is 
ultimately to fall is a matter of arrangement betw’een the 
vendor company and the purchaser company. {Peasley, 
C./.t Riimesam and Cornish, / J.) COMMISSIONER OF 
INCOMKTAX, Madras v. best & Co., ltd., 
Madras. 56 Mad. 832 -I.R. 1932 Mad. 584-138 


INCOME-TAX ACT (1922). S 27. 

11.0. 485 = 36 L.W. 12 = 1932 M.W.N. 754-A.IR. 
1932 Mad. 434 = 63 M.L J. 16 (S B.). 

S 26 C2) — Person carrying on business served 

with notice under S .22 {2) — Successor o/t his death, if 
taxable. 

The word “assessment” is not confined to the definite 
act of making an order of assessment. Where a notice 
has been given under S. 22 (2) of the Income-tax Act to 
a person to furnish within the time specified a return in 
the prescribed form, the process of assessment has begun 
and continues until some order oi assessment is made. 
The words “at the time of making the assessment” in 
S. 26 (2) therefore mean in the course of the process of 
assessment. Where at the date of his death, a person 
car lying on business had been served with a notice 
under G. 22 (2) and the time for furnishing the return 
had not expired and no return had been made, a person 
who succeeds to that business is taxable under S. 26 (2), 
iLord Tomlin.) MAHAKAJADHIRAJ OF DARBHANGA 
r. COMMISSIONER OF INCOME-TAX, BiHAR AND 
ORISSA. 61 lA. 312-13 Pat 607=11 O.W.N. 
1049-160 1.0 1042-7 R.P.C. 37-40 L.W. 337- 
1934AL.J. 873-38 CW.N 1169-60 C.L.J. 132- 
15 Pat. LT. 573 = 36 Bom L.R. 972-1934 M.W. 
N. 964-4 AW R. 279-A.I.R 1934 PC. 200 = 67 
M.L.J. 422 (P.C.) 

—8.26(2) — "'Person" — Secretary of State en- 

j^ag^ed in enterp/ ises of commercial /latnre. 

' “A person” includes the Secretary of State when 
! engaged in enterprises of a commercial nature. The 
acquisition by him of a railw’ay in the exercise of the 
statutory powers vested in him under the Railways Act 
Would neveitheless make him the successor of the com- 
pany in lespect of such lailway. (English case law' dis- 
cussed) {R^^ff^hand and Mehta, A.J.Cs.) COMMIS- 
SIONER OF INCOME-TAX V. SlND I.lGHT I<Y. CO.. 
i.TD. 27 S.L.R. 47 -I.R. 1932 Sind 90=138 I.O. 
673- A. I.R. 1932 Sind 189. 

! S. 26 (2) — Successions to busimss — A/eaning^. 

Theie can lie suces'sion to a person without theie 
j being succession to that person’s business; succession to 
a person is not the same thing as succes.sion to a busi- 
ness, A person may be succeeded by another in a busi- 
ness in the sense that it is the same .sort of business 
although not the same business. When one person is 
succeeded by another, there niu'-t be a wiping out of the 
oiiginal individual, i.e., the particular business activity 
together with all the old liabilities and assets appei tam- 
ing to it nm.st change hands. When A has not only 
taken over the actual business of B, but even the assets 
ami liabilities, i.t\, wdien there is a succession to B by 
A, then A .should be liable to pay the income lax for the 
year during whii h the transfer takes place. Undei 
English law’, the income tax authorities puisue the busi- 
ness; under Indian law, they pursue the individual along 
with the business; and that is why the w’ords “in such 
capacity” are to be found incorporated in S. 26(2), 
Income-tax Act. The succession referred to in S. 26(2) 
is in relation to a person's business. “Business” in 
S. 26 (2) is not business in abstract but is business in 
concrete. Meaning of woids “succeeded” and “succes- 
sion” explained. {Rnpehand and Mehta, A.J,Cs0 COM- 
MISSIONER OF Income TAX v. Sind Light Ry. 
Co., Ltd. 27 SLR. 47= I.R 1932 Sind 90 - 138 

1.0. 673 = A.I.R. 1932 Sind 189. 

Ss. 26-A, 25-A and 26 — Right of assessee to 

adjudication of question as to whether new firm has 
been constituted. See INCOME-TAX ACT, SS. 25- A, 
26 and 26- a . A.I.R. 1936 Lah. 276. 

S. 27 — Applicability — Order under S* 23 (4) — 

Setting aside. 
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S. 27 is applicable to the cases noted therein. It does I 
not apply to a case where the Assistant Commissioner 
refuses to admit an appeal ex parte without hearing the 
assessee or his counsel. But even where S. 27 is appli- 
cable, it may still be open to the assessee if he has good 
case to file an appeal and to show that the ordei under 
S. 23 (4) was not justified. i^Mukerjt ami Bennett J J-) 
BhaGWATI Prasad, in the matter of. 64 All. 496=* 
IR. 1932 All. 492-138 I.C. 682-1932 A.L.J. 389- 
A.I.R. 1932 All. 390. 

S. 27 — Assessment under S. 23 (4) — Income- 

tax Officer refusing to cancel— Order affirmed by 
A.ssistant Commissioner — Reference to High Court. See 
Income-tax Act, S. 66 (2) 9 Rang. 21-=A I.R. 

1931 Rang 97. 

— S. 27 — Assessment under S. 23 (4) — Refusal to 

eancel — Appeal — Rejcction —Kefercncc to Hi^h Court. 

Where a notice was duly served on the assessee iintler 
S. 22 (4) but he failed to produce some of the accounts 
and thereupon the Income-tax Officer made an assess- 
ment under S. 23 (4) and subsequently he refused to 
cancel the assessment at the instance of the as^os'^ee 
holding that there w’as no sufficient cause for the non- 
production of the accounts and the same order was 
affirmed by the Assistant Commis.sionei. On appeal. 

Held, that the questions regarding the validity of the 
notice and the propriety of the assessment did not arise 
in the appeal and that there was no f(’‘om for a reference 
to be made to the High Court. (Paj^e, C.J,, Das and 
Maung Ba. //.) A. K. R. P. L. A. ChrTTYAR FIRM 
V. Thk Commissioner of Income-tax, Burma. 9 
Rang. 25-I.R. 1931 Rang. 206 = 132 I.0.718-A. 
I.R. 1931 Rang. 98. 

— S. 27 — Assessment under S 23 (4) — Refusal to 

set aside — Appeal — Scope of enquiry. 

In an appeal against the order of the Income-tax 
Officer refusing to reopen the question of summary 
assessment, the only question before the Assistant Com- 
mis^oner is whether the assessment should be reopenetl, 
i.e., the order of the Income-tax Officer set aside ; and 
where the decides that question in the negative and 
holds that iheie is no sufficient cause for reopening the 
question, he is not obliged to enter into the merits of the 
assessee’s return. The assessment order stands and 
there is nothing to inqiiiie about. {Rankin, C./., C.C. 
Chose and Buckland, //.) PROTAP ('HANI)RA GaN- 
GULY V. Commissioner of income-tax, Bengal. 
I.R. 1932 Cal. 646 = 139 10. 593 = A.I.R 1932 Cal. 
410 (S B.). 

— " "S. 27 — Assessment under S. 23 (4) — Remedy of 
assessee. 

Where the Income-tax Officer makes an assessment 
under S. 23 (4), the proviso to S. 30 (l) applies and an 
appeal to the Assistant Commissioner is barred. The 
proper remedy for the assessee is to apply to the Income- 
tax Officer under S. 27 and in the event of the decision 
going against the assessee to file an appeal. {Carr, 
Offg. C. /., Cunltffe and Das, //.) COMMISSIONER 

OF Income-tax Rangoon v M.S K. Chettyar 
Firm. 8 Rang. 687-I.R. 1931 Rang. 113 = 131 I.C. 
49-A.I.R. 1931 Rang. 53. 

S. 27 — Sufficient cause. 

The sufficiency of the cause is a matter for the 
Income-tax Officer and if he has considered the cause 
insufficient, it cannot be said, as a point of law, he is 
not justified in his view. {James and Chatterfi, //.) 
LALIT KISHORE MITRA V. COMMISSIONER OF 
INCOME-TAX, Bihar and Orissa. 140 1.O. 712=1. 
R. 1933 Pat 18 (1) -A.I.R. 1932 Pat. 166. 

Ss. 27 and 66 (2) — Sufficiency of cause for 

setting aside parte assessment — Question of law. See 


INCOME-TAX ACT (1922), S. 28. 

INCOME-TAX ACT, Ss. 66 (2) AND 27. A.I.R. 1934 
Nag. 183(2). 

-S. 27 — Words '"satisfies” and ^'was prcvintcd by 

sufficient cause' ’ — Interpretati on , 

The woids "satisfies” and “w'as prevented by sufficient 
cause’^ being practically identical with similar words 
occuriing in O. 9, R. 9; O. 41, R. 19, C. P. Code and S. 
5, Limitation Act, they must receive similar interpreta- 
tion as has been put upon those words in the latter 
enactments. {Grille, J.C. and Subhedar, A»/.C.) 
Commissioner of Income-tax, Ceniral and 
United Provinces v. Laxminarain Badridas 
Agarwal. 31 N.L.R. 32=163 I.C. 7 = 7 R.N. Ill 
= A.LR. 1934 Nag. 183 (2). 

S. 28 — Evidence as to actual income — Power of 

I ncome-tax Otficer to refuse,. 

In an inquiry under S. 28 as to whether penalty 
should be imposeil, eviilence adduced by the assessee 
purporting to disclose the leal income of the assessee is 
relevant and admissible, not for the purpose of varying 
or atiecling the assessment made for the pin pose of 
imposing the tax under the Act, but in order to show 
either that no penalty ought to be impo^ed, oi that the 
amount of the penalty ought to be less than the maxi- 
mum presciibed under S, 28, and the Income-tax Officer 
IS not justified in refusing to admit evidence of the 
income that in tiuth ac( rued in the course of the assess- 
ment year. {Page, C.J., Ba^uley and Mackney, J J.) 

Commissioner of Income-tax, Burma v. a. a. r. 
Chettiar Concern, Mavvbin. 11 Rang. 75 = I.R. 
1933 Rang. 65 = 142 I C. 768 = A.I.R. 1933 Rang. 30 
(F.B.). 

[Appr. 12 K. 470(476).] 

— — "" 3. 28 — Income-tax authorities — Duty of. 

In proceedings under S. 28, the income-tax authorities 
ought to act fairly and lea.sonably in the circumstances 
of each case. {Page, C.J. and Ba U, /,) K. M. O. 
Chettiar Firm commissioner of income-tax, 
Burma. 12 Rang. 268 = 149 I.C.38 = 6R.R.284 = 
161 I.C. 673 = 7 R.R. 112 -A.I.R. 1934 Rang. 96. 

S. 28 — Incorrect statement — Diter return being 

correct — Levy of penalty — Legality. 

Where an assessee submits deliberately an incorrect 
statement of his accounts to the Income-tax (officer, he 
cannot be said to have discovered Ins mistake on the 
(lay on which he files a corrected statement because at the 
time when he made his previous return, he knew' it was 
incorrect and he ('ould not at any subsequent time liave 
discovered something whii'h he knew at an eailier time, 
and so the order of the Incorne-tdx authoiities imposing 
a penally on him under S. 28 is rjuite correct. i\lihough 
the later leturn may for the purposes of assessability to 
income-tax be treated as a revised return under S. 22 
(3), the income tax authorities are entitled to look at 
the pievious incorrect return and are undei S. 28 entitled 
to infli' t a penalty upon the person who has made it. 
{Beasley, C.J., Ramesum and Cornish, J Jf) ('OMMIS- 

signer of Income-tax, Madra.s v. Arunaciialam 
Cheitiar. 65Mad.827 = I.R 1932 Mad. 640 = 138 
IC. 290(2) = 1932M.WN. 762-A.IR. 1932 Mad. 
433 = 63 M.L.J. 236 (S B.). 

— S 2^— Penalty or assessment under — Enhance- 
ment — Power of Assistant Commissioner of Income-tax. 

The Assistant C'ommissioner of Income tux has no 
authority in law to enhance the penally while hearing 
an appeal against imposition of penalty or imp(3sition of 
assessment under S. 28 of the Act. {Mukerft and 
Bennet, //) IlAR KRISHNA I)AS, In the matter of . 
53 All. 679-I.B. 1931 All. 625=132 I.C. 429 = 
1931 A.L J. 414-A.I.R. 1931 All. 401. 
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— S. 28 — Penalty under — Limit of — Ascertainment 
— Imposition of penalty — Discretion, 

The maximum penalty which can be imposed under 
S. 28 (1), Income-tax Act, is determined by ascertaining 
the difference between the amount of the tax on the 
income set out in the false return and that on the income 
on which the assessment has been made. But the ques 
tions whether a penalty ought to be imposed and, if so 
the amount thereof, are matters which are (subject to Ss. 
30 to»32^ within the discretion of the Income-tax Officer; 
and upon these matters the assessee is entitled to be 
heard under S. 28 (3). (Page, C» Baguley, Ba U, 
Uachand Mackney, //.) A. A. R. CheITIAR Firm v . 
Commissioner of income-tax, Burma. 12 Bang. 
470-162 1.0.941-7 R.R. 181-A.I.R. 1934 Bang. 
364 (S.B.). 

— — S. 28 — Quantum of penalty. 

The quantum of the penalty within the statutory limit 
that ought to be imposed is matter of fact and not of 
law', and is to be determined by the income tax 
authorities, and not by the Court. (Page, C.J. and Ba 
u, J.) K. M. O. CHEITIAR Firm V. COMMISSIONER 
OF Income-tax, Burma. 12 Rang. 268-149 1.0. 
38-6 R.R. 284-161 I.O. 673 = 7 R.R. 112 = A.I.R. 
1934 Rang. 95. 

[R. 12 K. 470 (475)]. 

8. 28 — Strict construction — Penalty in case of 

super-tax — IVhether can be levied, 

S. 28 of the Income tax Act mu.st be strictly construed. 
There i.s no word in the section regarding super-tax. 
Therefore the Income-tax Officer has no jurisdiction to 
impose a penalty in the matter of super-tax. Effect of 
S. 58 (J)of the Act considered. (Mukerji and Sennet, 
JJ.) GUR CHARAN PRASAD KhaTRI, In the matter 
of. 63 All. 446 -I.R. 1931 All 443 = 131 1.0. 876= 
1931 A.L.J. 336-= A. I R. 1931 All. 421. 

8. 28 (X)-— Maximum Penalty. 

The maximum penally that be can imposed under 
S. 28 (1) is a sum representing the difference between 
the taxon the income declared by the assessees and the 
tax on the income ascertained under the Income-Tax 
Act in respect of which the assessment has been made. 
(Palely C J.y Bagulcy and Mackney, J/.) COMMIS- 
SIONER OF Income-Tax, Burma v . a. a. K. chet- 
TiAR Concern, Mawbin. 11 Rang. 76=IR. 1933 
Rang. 66 = 142 I.O. 768- -AIR. 1933 Bang. 30 
(F.B.). 

[Appr. 12 R. 268 (273).] 

- — 8. 28 (1) — Maximum penalty. 

Under S. 28 it is the duty of the Income-tax authori- 
ties to estimate the amount of the penalty, if any, that 
ought to be imposed upon contumacious or fraudulent 
assessees, hut in imposing the penalty, the maximum 
limit that is plated upon the quantum is that the penalty 
must not exceed the difference between the amount of the 
tax on the income a'^.sessable under the Act, and the 
amount of the tax upon the assessable income as 
returnetl by the assessee. ll Rang. 75, Foil. (^Page, 
C./.and Ba U. J.) K. M. O. CHEITYAR FIRM v, 
COMMlvSSlONER OF INCOME-TAX, BURMA. 12 Rang. 
268 = 149 I.O. 38 = 6 R.R 284=161 LC. 673 = 7 R.R. 
112 -A IB. 1934 Rang. 95. 

[B. 12 R. 470(475)]. 

8. 28 (1) — "Real amount'. 

The same meaning must be attributed to the term 
“income” for the purpose of construing the words “real 
amount’’ of income and “correct income” in S. 28. 
(Page, C.J. and Ba U, /.) K. M. O. C HETTY AR 

FIRM Commissioner of Income-tax, Burma. 

12 Bang. 268 = 149 1.0.38 = 6 B.B. 284 = 161 I.O. 
673 = 7 R R. 112=A.I.R. 1934 Bang. 96. 


INCOME-TAX AOT (1922), 8. 30. 

S. 28 (3) — Scope — Enquiry under — Evidence of 

real income — Right of assessee to adduce. 

Although the questions as to whether a penalty ought 
to be imposed on the assessee under S. 28 ^.1), Income- 
tax Act, and if so, the amount of the penalty, are in the 
discretion of the income-tax Officer, the assessee is 
entitled under S. 28 (3) to be heard on these matters. 
He is entitled to adduce evidence as to his real income, 
not for the purpose of varying or affecting the assess- 
ment already made for imposing the tax, but for the 
purpose of showing either that no penalty ought to be 
imposed or that the amount of the penalty must be less 
than the maximum prescribed under the section, 
(Pa^e, C.J.^ Baguley, Ba U, Leach and Mackney, //.) 
A. A. R. CHETIYAR FIRM v. COMMISSIONER OF 
Income-tax, Burma. 12 Bang. 470 = 162 I.O. 941 
= 7 B B. 181 =A.I.R. 19.34 Rang. 364 (S.B.). 

S. 29 — ^'Assessment'* — Notice of demand. 

The word “assessment” in S. 23 (4) means deter- 
mining the total taxable income and the sum payable on 
it. A notice can be validly issued under S. 29 when 
the Income-tax Officer has made a best judgment assess- 
ment under S. 23 (4). (Niamatullak and Bennet, JJ.) 
Behari Lal Chatterji V. Commissioner of 
Income-tax. 56 All. 418 = 161 I.O. 261 = 7 B.A. 
116 = 1934 A.L.J. 47 = 3 A.W.R. 290 = A.LB. 1934 
All, 930. 

8. 29 — Mistaken notice. 

Where there is a perfectly good assessment order, the 
fact that a mistaken notice was sent to the assessee in 
no way prevents a pioper notice being sent when the 
mistake is discovered. (Rankin, C.J., C. C. Ghose and 
Buckland, JJ.) PROTAP CHANDRA GaNGULY V. 
COMMISSIONER OF INCOME-TAX BENGAL. I.R. 
1932 Cal. 646 = 189 I.O. 693 = A.I.B. 1932 Cal. 410 
(S.B ). 

-8. 30 — "Denying hts liability to be assessed" — 

Scope — Question under S. 43. 

The clause “denying his liability to be assessed” 
under S. 30 (1) is wide enough to cover a case of an 
assessee who denies his liability to be declared as an 
agent under S. 43. Therefore an appeal against the 
order of an Income-tax Officer declaring any person to 
be an agent of a foreigner is not barred by S. 30 (1) 
(Staples, A. J. C.) GOKUI.DAS CHUNNILaL v. COM- 
MISSIONER OF Income-tax. 28 N.LB. 194 = I.B. 
1932 Nag. 166 = 140 I.O. 490 = A.I.B. 1932 Nag. 162. 

Ss. 30 and 23 (4) — Notice on partner of firm in 

Patiala under .S'. 22 (2) — Partner denying knowledge 
of profits — Account books not ptoduted— Assessment 
under S. 23 (4) — Appeal. 

A firm carried on business in Patiala territory. Some 
of the members of firm and partners resided in British 
India at KaithaJ. The Income-tax Officer issued a 
notice to one of them under S. 22 (2) read with S. 34. 
The assessee stated that he was only the sleeping partner 
of the firm and that he knew nothing of its income or 
profits. He was directed to obtain accounts and infor- 
mation from his partner in Patiala territory and 
though the time for making the return was extended by 
j the Income-tax Officer on two separate occasions, the 
I partner finally intimated that neither the accounts nor 
the information sought was available. The Income-tax 
Officer thereupon made assessment under S. 23 (4). 
The partner preferred appeal under S, 30. 

Held, that the case was properly treated as one of 
“no return” and no appeal was competent against the 
order under S. 30. A.I.R. 1928 Lah. 729, Foil. 
(Broadway and Abdul Qadir, JJ ) BIR BhaN v. 
Income-tax Commissioner, Punjab 149I.C. 1061 
= 6 B.L. 785=A.I.B. 1933 Lah. 290. 
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■ '■■""'S, 30 — Objections to a^sessm 'nt for two year ^ — 
Need for separate applications. 

The income-tax authorities should not allow the 
petitioner to combine his attack on the assessment for 
tw'o years in one application. Separate objections and 
separate application should be filed in such a case with ' 
regard to the two year*!. (^Broadway and Currte, JJ^\ 
NAWAL KISHORE KHARAITILAL V , INCOME-TAX ! 

Commissioner, Delhi. IB. 1931 Lah. 697=132 | 
I.C. 857 = A.I.E. 1930 Lah. 1014. 

S. 30 — Order dt^mts^in^ appeal — Appealability, I 

Where an appeal is incompetent, the meie fact that 
the Assistant Commissioner in dismissing the appeal 
does not say that it is incompetent does not amount to 
an entertainment of the appeal so as to make the order 
appealable. {^Broadway and Currie^ JJ) NAWAL 
Kishoke Kharaitilal V , Income tax Commis- j 
SIGNER, Delhi. I.R. 1931 Lah. 697 = 132 I.O. 867 l 
= A.I.E. 1930 Lah. 1014. | 

S. 30 (before amendment) refusing to 

tegtster a firm tinder S. 26 A — Appealability, 

S. 30 of the Income-tax Act, as it existed be- 
fore its amendment on September 11, 1933, gave no 
right to appeal against an order refusing to register a 
firm under S. 26-A. {/at Lai and Siemp, J /,) DURGA 
Das Girdari Lal v. Commissioner of income 
TAX. 1681.0.367. 

S. Z^Right of Assistant Commissioner to 

examine record to test competency of appeal. 

The Assistant Commissioner is right in so far examin- 
ing the case as to satisfy himself whether the appeal 
before him is competent. Without examining the 
record to some extent he cannot be in a position to find 
whether the assessment is under S. 23 (4) and whether 
an appeal lay. The Assistant Commissioner is right in 
professing not to admit the appeal, when he partially 
entered into the merits of the appeal and saw whether 
the Income-tax officer was right or not in making an 
assessment to the best of his judgment. And the order 
of the Assistant Commissioner to the effect that no 
appeal lay does not amount to an order dismissing an 
appeal under S 31. {Niamatullah and Bennety //.) ; 
Pallu Mall Baola Nath, In re. 66 All. 804 = 6 
I.B. (All.) 324 = 146 I.C. 769-1933 A.L.J. 1474 = 
A I.E. 1933 All. 541. 

■ -8. 30 (1) — Assessment under S. 23 (4) — Remedy 

cf assesses. 

Where the Income-tax Officer makes an assessment 
under S. 23(4), the proviso to S. 30 (1) applies and an 
appeal to the Assistant Commissioner is barred. The 
proper remedy for the assessee is to apply fo the 
Income-tax Officer under S. 27 and in the event of the 
decision going against the assessee, to file an appeal. 
{Carr, Off g. C.J. C uni if e and Das, JJ.') COMMIS- 
SIONER OF Income-tax, Rangoon v. M. S. k. 
Chettvar Firm. 8 Bang. 687 = IE. 1931 Bang. 


been raised before the Income-tax Officer it could not 
be raised before him in appeal and that therefore he 
could not decide it. 

(1) that the fact that at the time of making 
the assessment for 1928-1929 the question regarding the 
dissolution of the joint family was not raised before the 
Income-tax Officer debarred the assessee from raising 
the point in appeal; (2) that provisions of S. 30(1) 
barred the Assistant Commissionei from entertaining 
the plea. {Broadway and Johnstone. JJ.) KaRAM 
Chand V . Commissioner of Income-tax. 12 Lah. 
714=I.E. 1931 Lah. 496 = 131 I C. 639 = 32 P.L.R. 
448 = A.I.B. 1931 Lah. 601. 

S. 30 (1). Proviso — Assessment under S. 23 (4) 

— Appeal to Assistant Commissioner — Bar, 

A person who has been assessed under S. 23 (4) is not 
entitled to prefer an appeal to the Assistant Commission 
er on the ground that he was not liable to be assessed 
under the Act. Proviso to S. 30 (1) i,s a bar to such an 
appeal. 10 Lah. 596 (F.B ), Foil. {Courtney-Tere ell^ 
C.J., Wort, Kulwant Sahay, Fazl Alt and Dluwle, JJ,) 
Ananda 37. commissioner of Income tax, Bihar 
AND Orissa. 11 Pat. 187 = I.E. 1931 Pat. 401 = 133 
I.C. 753=A.I.E. 1931 Pat. 306(P.B.). 

[R. 56 A. 933 (948)]. 

S. 30 (1), Proviso— AVTlrc/. 

The proviso to S. 30 (1) has n«t the effect of taking 
away a right of appeal in cases where the assessee does 
not challenge the assessment levied on him under S. 23, 
Cl. (4), but only challenges his liability to be taxed in a 
different capacity than that possessed by him and more 
so when such a capacity has been duly recognised by the 
Income tax Officer. Even if the proviso be open to a 
double censtruction, the proviso should be so interpreted 
as to exclude an appeal only in respect of an assessment 
levied under S. 23, Cl. (4) and not to an appeal of this 
nature. (Aston and Rupchand, A,J.Cs.) KheMCHAND 
RamdawS z'. Commissioner OF Income-tax. 28 S. 
LR. 174=149 I.O. 1204 = 6 R.S. 265 = A.IR. 1984 
Sind 46. 

g. 30 (1), TtOVIso— Order of Assistant Commis- 
sioner rejecting appeal on the ground no appeal lay 
—Assessment under S, 23 {4)— Nature of order. 

The order of the Assistant Commissioner rejecting an 
appeal on the ground that no appeal lay because the 
assessment w’as made under conditions where S. 23 (4) 
was properly applied, is an order under S. 30 (1) proviso 
and not an order under S. 31. (Ntamatullah and 
Bennet, JJ.) JOT RAM SHER SINGH, In the matter 
of, 66 All 933=160 I.C. 197 = 6 R.A. 1046 = 3 A. 
W.E. 446 = 1934 A L. J. 274 = A.I.E. 1934 All. 669. 

— ^ S. 30 (2)— Appeal filed beyond time— Reason 

for delay not made out— Rejection— Effect of— State- 
ment of case under S. 66 (2)— If can be ordered by 
High Court. See INCOME-TAX ACT, S. 66 (2). 166- 

I.O. 124 = A. I B. 1936 All. 672. 

S 31— Absence of order under — Reference— 


113 = 1311.0. 49 = A.LR. 1931 Bang. 63. 

S. 30 {X)--Plea not taken before Assistant Com- 

missioner — Whether can be tats ed in appeal, 

A notice was issued to the head of a joint family 
under S. 22(2) calling on him to make a return of his 
income during the period 1927-1928. He complied 
with the notice and all subsequent notices and was 
assessed on a taxable income. Against the assessment 
he preferred an appeal to the Assistant Commissioner 
and one of the grounds raised before that officer w'as 
that the joint family had been dissolved owing to the 
fact that a suit for partition had been instituted in 1926- 
1927 and was pending. The Assistant Commissioner 
held that inasmuch as the paiticular objection had not 


I Sustainability, 

' Where no appeal lies under S. 31, no reference lies 
I under S. 66 (2). The Assistant Commissioner of 
i Income-tax had considered the rea.sons which had led 
the Income tax Officer to assess under S. 23 (4) and he 
had held that those reasons uere sufficient and therefore 
no appeal lay under S. 31. The Assistant Commissioner 
considered whether the assessment was properly made 
j and held that an appeal lay. 

Held, that as there was no order under S. 31, no 
1 reference to the High Court was competent. (Mukerjt 
I and Btnntt, JJ.) SUKAJ BHAN UGARSEN, In the 
[matter of. I.E. 1833 All. 71 = W1 I.C. 686=1932 
A.L.J. 576 = A.I.E. 1932 All. 642. 
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S. 31 — Application by assessed under S. 27 — 

Appeal under S. 30 (1) — Assistant Commissioner's 
deci Sion — Reference^ 

An application by an assessee under S. 27 was rejected 
by the Inc-orne-tax Officer and the assessee filed an 
appeal under S. 30(1) to the Assistant Commissioner, 
rightly or wrongly who decided it on merits. 

Held^ that the decision of the Assistant Commissioner 
was an order under S. 3l for purposes of applying to 
the Commissioner to make reference to the High Court. 
A.I.K. 1929 Kang. 8, Kef. (^Smith, J.) ABDUL 
( )AYUM & Co., KYZAHAD 7L COMMISSIONER OKlN* 
COME- TAX, U. P. 147 I O. 117 (2) = 6 R.O. 230 = 9 
Luck. 85 - A.I.E. 1933 Oudh 396. 

g. 31 -Assessment under .V. 23 (4 ) — Order under 

S. 31 — G round f or i ef ere nee . 

The question whether an assessment made by the 
Income tax Ohiier under S. 23 (4) is valid oi not is a 
question of law that arises or can aiise out of an order 
of the Assistant (-’ommissioner passed under S. 31 and 
such a (|uestion cannot theiefore be made the ground for 
an order by the High Court under S. 66(3) requiring 
the (’f>mrm''Sioner to state a case. 6 Rang. 21, 8 Rang. 
209; 8 Kang 203; 7 Rang. 669, Overr. {Page.C.J, 
Das, Mating Ha, Mya Hu and Dunkley, //.) ABDUL 
RARI CHOWDHURY V. COMMLSSIONER OF INCOME- 
TAX, Burma. 9 Rang. 281 - I.R. 1931 Rang. 225 = 
133 I.C. 81- A.I.R. 1931 Rang. 194 (F.B.). 

S. 31— Assistant Commissioner hearing appeal 

and passing order — Reiiuirements under S, 66 (2) 
complied with, 

Wheie the Assistant ('ommissioner hears the appeal 
of the assessee jnd passes an appellate order under S. 31 
dismissing the appeal, the lequiiements of S, 66 (2) are 
satisfied, w hethei the Assistant (.'ommissioner has juris- 
diction or not. (Aston and Rupchand, A.J-Cs,) KHEM- 
CHAND RAMDAS7^ COMMISSIONER OV INCOME-TAX. 

28 S.L.R. 174 = 149 I.O 1204 = 6 RS. 265=A.IR. 
1934 Sind 46. 

S 31— Order of Assistant Commissioner i ejecting 

.ippeal on the ground no appeal lay — Assessment under 
S. 23 (4) Oirlei not one under S. 3l but iindei S. 30 (1), 
Proviso. .SVf* INCOME- VAX ACT, S. 30 (1) PROVISO. 
56 All. 933 = A.I R. 1934 All. 569. 

Ss 31 and 66 (2)— Order confirmini^ assessment 

— Appeal a etaind assessment— Dismissal as bar rid by 
limitation — Order for statement of case — If can be 
made. 

An ordei confirming an assessment within the meaning 
ol S. 31 of the Income tax Act means an oider having 
reference to the assessment and aHiiming it. Wheie an 
appeal is dismissed by the Assistant Commissioner of 
Income tax on the giound that it is bailed by limitation, 
without even ('onsidering the question of assessment, the 
Older of disim^s.il is not an order confiiming the assess- 
ment under S. 31. tor the purposes of S. 66 (2) of the 
IiiLonie-t.ax Ait. S- 66 (2) does not apply to sujh a case 
and the High Couit cannot direct tlie C'ommissioner to 
state a case. (N lamatullah and Heniut, J J ') Shiv- 
NATH PR \8AD 7'. COMMIS.SIONEK OF INCOME-TAX, 
(TNTKAL AND Uni l ED PROVINCES. 67 All. 971 = 
165 LC. 124--7R.A 898 = 1935 A.W.R. 742 1936 
A.L J. 846 = A.I.R. 1935 All. 672. 

Ss 31 and 32 — Ouiei unde* — Appeal not mant’ 

tat liable - Validity of order. 

Wheie .in appeal has been actually preferred to the 
appellate authority and where it has been disposed of by 
such authority, the order passed in such a proceeding 
may without straining the actual words of the section 
be regarded as an order under S. 31 or S. 32, as the case 
may be, even though no appeal might have been in fact 


INCOME-TAX ACT (1922), S. 33. 

competent. 9 Cal. 100, Foil. (Couriney-Ter relit C./.g 
IVort, Kulwant Sahayt Fazl Ah and DhavUt JJf) 
ANANDA7'. COMMISSIONER OF INCOME-TAX, BlHAR 
AND Orlssa. 11 Pat. 187 = I.R. 1931 Pat. 401= 133 
1.0.763= A.I.R. 1931 Pat. 306(P.B.). 

[Comm 56 A. 933 (938, 948)]. 

S. 32 — Appeal — Ia mi tat ton — Application for 
copy not properly stamped and not accompanied by 
authority — V alidity of —Time taken up by — Deduction 
of — Permissthiltty. 

The order of the Assistant Commissioner was passed 
on 3Jst Maich, 1929. An application for'eopy was 
made on l5th April by the assessee’s pleader but the 
office returned it on the ground that it was stamped 
only with one anna (and not two annas) and that it was 
not accompanied bv an authority specifically enabling the 
party to apply for a copy. On 2 1st Apiil the application 
w’as le-prcsented and found to be in order. The order 
was ready on 3r(l May and the fiist application under 
S. 66 (2) was iei.eived in the Income tax Office on 16th 
May, 1929. 

ileld, that the fiist application dated l5th April could 
not be deemed to be a valid application, that the time 
which the assessee could deduct would run only from 
21st April, and therefore, the application was out of 
time. (Courtney -Terrel I, C.J. and Dhavle, J ) BasaNT 
Lal Ramjidast^ Commissioner ot Income-tax, 
Bihar AND Orlssa. 11 Pat. 40 = I.R. 1932 Pat 78 
= 13610. 302 = 13 Pat.L.T. 437 = A.IR.1932 Pat. 
103. 

S. 32 — Older by Commissioner of Income tax — 

Application for copy — Couit-ftc. 

An application for copy of an order passed by the 
Assistant Commissioner of Income-tax falls w'ithin 
para. 5 of Art. 1 (a) of Sch. II of the Court Fec-s Act 
and lequires a Court fee of tw’o annas. (Courtney- 
Terrell, C.J. and Dhavle, J.) BASANT LaL RaMJIDAS 
V. Commissioner ok Income-tax, Bihar and 
Orissa. 11 Pat. 40-^aR. 1932 Pat. 78 = 136 I.C. 302 
= 13Pat.LT. 437 = A I.R. 1932 Pat. 103. 

S. 32 (1) — Appeal to Assistant Commissioner — 

Inc I ease of one item of income and reduction of another 
— Total assessable income reduced — Older, if one "en- 
hancing the assessment" — Appeal. 

When the Assistant Commissionei in an appeal to him 
fiom the order of assessment of the Incomu-tav Officer 
reduces the amount of income under one head but in 
creases the amount under aniHher, the net lesult, how- 
ever, being a reduction both of the total income assessed 
and the tax, it is not an order “enhancing the assess- 
ment,'* though it may involve an enhancement of a 
particular item of income and no appeal lies to the 
Commissioner under S. 32 against that order. (Beasleyj 
C.J.t Snndaram Chetty and Ilnrn, //.) COMMIS- 
SIONER OF INCOME-TAX, Madras 7-. n ambkrumal 
Chetvy & SONS. 56 Mad, 329 = I R. 1933 Mad. 60 
- 140 I C. 850 = 1932 M. W.N. 1298 = 36 L.W. 868 = 
A I.R. 1933 Mad. 1 63 M L J. 806 (F B ). 

S. 33 — Application to Income tax Officer to cancel 

registration of part nei ship — Rejection — Suit in Civil 
Court foi declaration — Bai . 

It is competent for a Civil C.ourt to make a declaia- 
tion that the registration of the partnership instrument 
was null and void, and this course may be taken by the 
Court notwithstanding any concurrent remedy in that 
behalf under the Income lax Act, that may be open to 
the plaintiff and therefore notwithstanding the fact that 
the plaintiff applied as assessee to the Commissioner of 
Income-tax for cancellation of the registration under 
S. 33 and that the application w’as rejected, the Court is 
entitled to make the declaration. {Page, C.J. and Das^ 
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j,) Nachiappa Chettyar V, Secretary of | 
STAJE. 11 Rang. 380 = 149 I.O. 846 « 6 E.R. 327 -- 
A.I.B. 1933 Bang. 229. 

Ss. 33, 34 and 35 — Commissioners powers. 

The Commissioner's powers under S. 33 of the Act 
are subject to the time limit of one year mentioned in Ss. 
34 and 35. Hence where the order of the Income-tax 
Officer is revised and cancelled by the Commissioner 
more than a year after it was passed, the cancellation is 
illegal. {A^ton and Rupchand^ A. /. Cs.) KHEM- 
CHAND KaMDAS v. COMMISSIONER OF INCOME TAX. 
28 S.L.E. 174 = 149 1.0.1204 = 6 B.S. 265=A.LR. 
1934 Sind 46. 

— — 33 and 66 (X) — Order arising under S. 33 
— Commissioner not obliged to state case — High Court 
ha's no power to order him to do so under S. 45 Specific 
Relief Act. See INCOME-TAX ACT, Ss. 66(1) AND 33. 
58 Bom. 331 = A.I.R. 1934 Bom, 62. 

- ' '-Ss. 33 and 34 — Order of Income tax Officer 
under Ss. 22 and 34 — Remedy of agy^rieved party. 

If the orders of the Income tax Officer under Ss. 22 
and 34 are without jurisdiction, the Act provides the 
Commissioner with powers of revision under S. 33. If 
the Commissioner passes an order under S. 33 w’hich the 
assessee considers prejudicial to him, he can avail him- 
self of the provisions of S. 66 (2) of the Act as amended 
by Act XVIII of 1933. The contention that an appli- 
cation under S. 66 would entail delay, even if correct, 
does not justify the assessee in neglecting the remedy 
provided by the Act and in seeking insteatl to call in 
aid the extraordinary powers of the High Court to issue 
a writ of prohibition against the Income tax Com- 
missioner. (A/cAfatr, /.) RAMJIDAS MaHAURAM 
Jn re 62 Cal. 1011. 

S 33 — Proceedings before Assistant Commis- 
sioner — Pa/idity of — Rnquiry into — Ultimate 
authority , 

It 1-5 incorrect to say that if the Commissioner sees fit 
to hold the proceedings befoie the Assistant Commis- 
sioner ultra vtre^ and a nullity, the High Court has no 
power to inquiie into the validity of the Commissioner's 
orders, since the quashing of the proceeding before the 
Assistant Comtnissjioner results in the ab'-ence of any 
order which the High Court can inquire into. The 
ultimate authority on the question whether the proceed- 
ings before the Assistant Commissioner were ultra vires 
or not is the High Court and not the Commissioner. 
(^AUon and Rupc hand, A.J.Cs) KHEMCHAND RaM- 
DAS z/. COMMi.SSIONER OF INCOME TAX, BOMBAY. 
€ I.R. CSlnd) 20 = 146 I.O. 145 = A,I.R. 1933 Sind 
158. 

— S. 34 — Applicability — Assessment proceedings 
duly started m course of year of assessment but not 
completed within that year. 

S. 34 IS applicable to cases in which either no 
assessment at all has been made upon the person who 
received the income, profits or gains liable to assessment, 
or where an assessment has been made in the course of 
the year, but some portion of the income, profits or 
gains of such assessee for some reason or other has not 
been included in the order of assessment. Such income 
is income which has “escaped assessment" in the year 
and falls within the ambit of .S. 34 of the Act. S. 34 
does not apply t j cases in which assessment proceedings 
have been duly commenced in the course of the year of 
assessment, although it may be that they have not been 
completed within that year. 2 I. T. C. 82, Ref. 
{Page, C.J , Das and Maung Ba, //) COMMIS- 
SIONER OF Income tax, Burma v. Burjorjee. 9 
Rang. 167 =I.R. 1931 Rang. 139 (2) = 131 I.O. 607 
(2) = A.I.R. 1931 Bang. 101 (S.B.). 

Q. D.— II— 61 


INCOME-TAX AOT (1922), S. 34. 

S. 34 — Applicability— Estate of deceased — S, 

24- B, if excludes S. 34. See INCOME-TAX ACT, SS. 
24-Band 34. 37 Bom.L.B. 112«A.I.B. 1985 Bom. 
167. 

' ‘3. 34 — Applicability — Notice under S, 22 served 

in proper time and assessment made — Assessment sub- 
sequently set aside by High Court — Fresh assessment in 
accordance With fligh Court or der, hut mure than one 
year after the expiry of the tax year ^ not barred by 
limitation. 

An assessment made on B. & Co. in proper time and 
after the notices and returns under Ss. 22 and 33 was set 
aside by the High Court on the ground that the notice 
' of assessment in so far as it mixed up the income of B. 
& Co. (an unregisteied firm) with those of M. & Co, (a 
registered Company) was defective. In consequence 
thereof a fresh assessment was made by the Income-tax 
authorities on the assets of l>. & Co. only. It was 
contended that by the time the second as‘'essment was 
made more than one year had elapsed from the expiry 
of the tax year, it was barred by limitation. 

Held, that the income of B. & Co. had not “escaped 
assessment'* within the meaning of S. 34 and that con- 
sequently the serving of a notice within the succeeding 
year was not an essential pre-requisite of a valid assess- 
ment of that income and as there was no other time 
limit prescribed or necessarily implied in the Act, the 
second assessment was not out of time. {Lord Mac- 
millan.') Rajendra N.vi'H Mukekjee V. Commis- 
sioner OF Income tax. 61 LA. 10 = 61 Cal. 286= 

I 69 OL J 334 = 147 I.C. 663 = 6 R.P.O. 68 = 38 O. 
I W.N. 319 = 39 L.W. 266 --=3 A W.R. 272 = 11 O.W. 
N. 236 = 36 Bom.LB. 267 = 1934 M. W.N. 176 = 
A.I.R. 1934 P.O. 30 = 66 M.L.J. 121 (P.O.). 

S. 34 — Assessment — Lt mitation for , 

Oiilinarily and apart from the two cases coming with- 
in the purview of S. 34 of the Income-tax Act, 1922, 
VIZ, [(i) where income has escaped assessment in any 
year, and (2) where income has been assessed at too low 
a rate in any year], theie i'. no time limit prescribed or 
necessarily implied, in the Act within which an assess- 
ment must be made or completed and an assessment 
made after the expiry of the tax year is valid. 

Semble: — Even in the two cases to which S, 34 applies 
if a notice is served within one year after the expiry of 
the tax year, the sub.sequent assessment or re assessment 
may be made at any time and not necessarily within the 
year following the tax year. {Lord Macmillan.) 

rajendra Nath Mukkrjke v. Commissioner of 
Incometax. 61 lA. 10=61 Cal. 285 = 69 O L.J. 
334 = 6 B.P.C. 68 = 38 C.W.N 319 = 39 L.W. 266 = 
3A.WB. 272=11 O.W.N.236 -36Bom.L.R. 267« 
1934 M. W.N. 176 = 147 I.C. 663 = A.I.R. 1934 P.C. 
30 --66 ML J. 121 (P.C.). 

S, 34 — Assessment of partner — Firm escaping 

assessment — Validity of assessment of partner. 

When part of the profits of a registered firm has 
escaped assessment, assessment can be made under S. 
34 and tax levied upon a partner of the firm in respect 
of his share of such part, when proceedings under the 
said section against the firm itself, in respect of the said 
part have failed for lack of jurisdiction and fresh procee- 
dings are time barred. {Rankin, C.J., C, C . Chose and 
Buckland, J/.) NF.KM ChaND DaGA, /n the matter 
of. 58Cal.l204 = I.R 1931' Cal. 931 = 134 I.C. 931 
= 35 0 W.N. 634 = A.I.R. 1931 Cal. 686 (S B.). 

—3. 34 — Assessment in previous year — Escaping 

a'^sess merit — Question depending on facts. 

When an assessment has already been made in res- 
pect of the previous accounting year under S. 34, the 
question whether all income which had accrued and had 



963 


964 


THE QUINQUENNIAL DIGEST, 1931—1935 

INCOME-TAX ACT (1922), S. 34. | INCOME-TAX ACT (1922), S. 84. 


escaped assessment had been assessed to tax or not 
depends upon the investif^ation of facts of the case. 
(C. C. Chose y A.C.J., Pearson and Mukerji, //.) BaL* 
DEODAS RaMESVVAR, In the matter of, 135 I.C. 280 
= I.R. 1932 Cal, 88-A.I R. 1931 Cal. 761 (S.B.). 

Ss. 34, 36 and 68 — Asse'^sment as registered 

firm — Noti(,e under S. 34 for re-assessment — Cancella- 
tion of registration — Notice demanding super tax — 
Appeal — Assistant C'ommissioner has jurisdiction to 
inquire into tlio appeal. See INCOME-IAX ACT« SS. 
58. 34 AND 35. A.I.R. 1933 Sind 168. 

S. 34 — Assessment at too low a rate — Fresh 

notice under S. 22 (4) — Detei mination of assessee's 
income de nmo proper. See INCOME TAX ACT, S. 22 
(4). A I R. 1932 All. 83. 

S. 34 — Assess or reassess suck income^ profits or | 

sains*" — Meant ns — Pxtra assessment by Income tax 
Officer — Appeal — Jurisdiction of Commissioner to , 
award other relief. | 

The words “assess or reasses such income, profits or ■ 
gains” must be taken to refer to the income, piofits or 
gains chargeable to inc( me-tax which have escaped | 
assessment referred to in the prior pait of S. 34. Ac- ' 
cordingly in a proceeding under that section, the IiK'orne , 
tax Officer and after him the Assistant ( ommissioner 
aieonly dealing with the extra income which has not i 
bc'cn assessed to income tax. No jurisdiction is given 
to either of these officers to make a new assessment for 
the purpose of taxing the whole of that assessment. It 
is therefore not open to the Assistant Commissivjner in 
appeal to grant any relief other than setting aside the , 
extra assessment by the Income-tax Officer, {Maker jt ' 
and fiennet, JJ,) KASHI NATH BAGT.A, In the matter \ 
of. IB. 1932 All. 223 = 136 I C. 676=1931 A.E. I 
J. 878- A.I.B. 1932 All. 1. ! 

[E. 1931 A. L.J 1109(1112).] i 

S. 34 — Construction — ^'Escape a^^essmentf I 

The expression “ escape assessment” is not the same 
thing as “escape from” assessment. 

Obiter . — So wheie there was an assessment on the in- 
come of a company .at the proper lime, but that assess- ! 
merit was subsequently set aside by the High Court as . 
not having been made properly, it would scarcely be 
right to say that the income escaped assessment in res ' 
pect of that income at a later period. fC'. C.Ghose^A. 
C. y., Costello and Mallik, JJ.) BURN iV CO., In the ( 
matter of. 61 Cal. 132 ^ 150 I C. 404 - 6 R C. 863 -= 
38 0 . W.N. 204 -- AXR. 1934 Cal. 615 I 

— ■■ ■ S. 34 — Construction and scope — ^'Escaped assess- 
ment"" — Meaning of — Burden of proof. 

Assessee, who was a money- lender and buying and 
selling gold and silver, was assessed to income-tax in 
1932-1933 under S. 23 (3) of the Income-tax Act, the 
Income-tax Ofticer a<iding to the assessee’s income 3 per 
cent, on the sale of gold and 5 per cent, on the sale of 
silver, as he w’as not able to ascertain wdth accuracy the 
profits from the sales of gold and silver. In the next 
year, a different Income-tax Officer came to the conclu- ' 
fcion that, as the price of gold had risen very rapidly, 
during the last two months of the previous year of ! 
assessment the profits from the sale of gold had been j 
umler-estiniateii, and that the income had therefore 
escaped assessment. He therefore re-assessed the in- 
come under S. 34 of the Act by imposing a higher flat 
rate on the sale of gold. On appeal, the Assistant Com- 
missioner modified the rate by imposing a rate of 4 per 
cent, on gold and increasing the rate on silver to 10 per 
cent., 

Ileldy that the burden of proving that the income has 
escaped assessment under S. 34 or that it had been 
assessed at too low a rate was on the Income-tax autho- 


; rities; that as it had not been proved that the assesses 
j had in fact received a greater income or that any facts 
! which were before the second Income-tax Officer were 
[ not before the first officer — the latter having had the 
[means of knowing the rise in the price of gold — no 
< income had escaped assessment within the meaning of 
! S. 34. S. 34 is not confined to cases in which a source of 
' income has escaped assessment. If it were proved that 
! a certain amount had been received as income from a 
' particular source, w'hile the assessment was only on a 
' lesser amount or if it were proved that the assessment 
I was at a flat rate of say 3 per cent, whilst in fact profits 
I at a higher rate had been made, then income would have 
escaped assessment within the meaning of S. 34. {Beau- 
mont., C . J. and Kangnekar., J.) COMMl.SSIONER OF 
INCOME TAX, Bombay n. Gopal. 69 Bom. 626 = 
158 LC. 757 = 8R.B. 140 - 37 Bom.L R. 697 = A.IR. 
1935 Bom. 410. 

S. 34 — Distinction between "\hargeabtlity"* and' 

‘ \i ssessabi li ty"" — N o ma chtnery — Asse ss ment — Validity. 

There is a dear distinction between chargeability and 
assessal)ility. The former expression connotes liability 
to pay income-tax; the latter expression has reference 
primarily to the madiinery, which ought to be utilized, 
and the procedure that must be followed in determining 
the amount whuh should be levied as inconie-t.nx. 
Where theiefore no machinery exists to make it possible 
for the Income-tax authorities to assess the income, 
profits or gains of the company during that year, the 
assessment is not legal. (/(// Lai and Agha Haidar, 
JJ.) LAXMi Insurance Co., ltd., Lahore v. Com- 
missioner OF INCOME TAX, PUNJAB. 12 Lah. 767 
« 33 P.L.R. 357 = 136 1 0. 725 = 33 P.L R . 367 - I.R, 
1932 Lah. 261- A.I.R. 1931 Lah. 441. 

S. 34 — '"Escaped assessment"* — Meaning 

Per Kankin, C. J — It may be that income cannot be 
said to have escaped assessment except in the case wheie 
an assessment has been made which does not include 
the income. At all events, income has not escaped 
asses.snient if there aie pending at the time proceedings 
for the assessment of the asse.ssee’s income which have 
not yet terminated in a final assessment theieof. {Kan^ 
kin, C . J., C. C. Chose and Bnckland, JJ.) MESSRS. 
LACHHIRAM BASANTLAL AND BASANTLAL NATHANI, 
In the matter of. 68 Cal. 909 = I R. 1931 Cal. 651 = 
133 LC. 187 = 35 C.W.N. 310 = A I R. 1931 Cal. 545 
(SB.). 

[Appr. 61 I.A. 10 (16).] 

S. 34 — hie aped assessment"" — Meaning of 

The expression “has escaped assessment’* in S. 34 
cannot be read as equivalent to “has not been assessed’* 
nor can income which has already been duly retuined 
(under S. 22) for assessment be said to have “escaped” 
assessment within the statutory meaning merely because 
the assessment on income so returned w’as not made 
(under S. 23) within the tax year. Income has not 
“escaped” as.^essment within the meaning of S. 34 if 
there are pending at the time proceedings for the assess- 
ment of the assessee’s income which have not yet termi- 
nated in a final assessment theieof 58 C. 909, Appr,. 
{^Lord Macmillan.) RAJENDRA NATH MUKERJEE v. 
Commissioner of income tax. 61 LA. 10=-61 
Cal. 286 = 59 CLJ. 334 = 6 R.P C. 68 = 38 C W.N. 
319 = 39 L.W. 266 = 3 A.W.R. 272 = 11 O.W.N 236 
i =36 BomL.R. 267 = 1934 M. W.N. 176= 147 1.0. 

* 663= A LB. 1934 P C, 30= 66 M.L.J 121 (P.C ). 

— — S. 34 — '"Escaped assessment"" — Meaning of. 

The words “for any reason” placed before the ex- 
pression “escaped assessment” clearly indicate that the 
Legislature intended to include all those cases wrhich 
either resulted from mere inadvertence or from consci- 
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ous misapprehension of the proper situation. There is 
no justification for confining the meaning of the word 
“escape"' to those cases only which have not come to 
the notice of the Income-tax Officer at all and excluding 
those cases where he has applied his mind, but on 
account of an error of judgment has set any part of the 
income free from assessment. The idea conveyed by 
the words ‘ for any reason" is so wide as to make it 
impossible not to include any case of non -assessment to 
whichever cause it may be due. {^Adiitson and Din 
Mahammad, J J,) AMIR SiNGH Sher SinGH v. 

COMMlSSIONlCkOI- INCOME-TAX, PUNJAB. 168 I.O. 

S49 - 8 R.L 238 - A.I R. 1936 Lah. 361. 

— S. 34 — '"Esraped asse'^sment" — Meaning of, 

(Per hull Btnch, Daiip Singh., contra). —The 
W'ord “escape" has a wide meaning and the words “for 
any reason" in the beginning of S. 34 app«jar to widen 
the interpretation and not to narrow the meaning of the 
word “escape." Hence if an item of income is included 
in the return submitted by an assessee during a tax year 
but is left unassessed by the Income-tax Officer or if ! The issue of a fresh notice under S. 34 does not do 
as^essed in the first instance, the assessment is cancelled away with the previous assessment under S. 23 (4), 
by any appellate or reviMonal authority, it escapes assess* i^Mnkerft and Sm, J J f) CHHOTEY LaL, In re, I.R. 
ment within the meaning of S. 34 and the assessee can 1932 All. 268 — 137 I.O. 77 — 1931 A.Ii.J. 1109 — A.I* 

be legally served with a noti( e within one year of the R. 1932 All. 83* 

end of that year. 14 Lah. 25'5, Overr. S, 34 — “/// any year'' — Meaning of — Starting 

Dai ip Stniih, J. — In such a case as stated above, point of limit ati on for notice under S, 34. 
the income cannot be said to have “escaped assessment"’ The expiession “in any year"" must ])e read as mean- 

The word “escape*" is not to be given its wiliest meaning, ingthe year during which proceedings in assessment in 

The use of the words “foi any leason" cannot throw any respect of that very year should have been initiated, 
light on the meaning of the word “escape"". The woid Wheie, therefore, the assessment in the year 1928-29 is 
“assessment"’ me.ins “the co^r^e of a.ssessment. " The alleged to have escaped assesment, pioceedings under 
course of assessment involves both the calculation of the S. 34 can only he opened befoie the end of the year 
income and the charging of the iiKome. In order to 1929-1930 and the fact that an original assessment in 
“escape assessment"’ an income iTU'-t avoid both calcula* the year 1928-1929 was sut aside by the oider of the 
tion and chaiging. In the case where a deduction has High Court dated l6ih May, 1930, does not have the 
been wrongly allowed, the income has possibly escaped effect of starling the limitaiion of one year from that 
being chaiged, but has not escaped calculation. It is date. So a notice, dated 3lst March, 1931, is out of 
tiue that the arithmetical result is the same, but that is time under S, 34 in respect of the assessment foi the 
not the same thing as holding that the calculation never ye.ar 1928-1929. {C. C, Chose, A. C\ J., Costello and 

took place. There is no distinction aiising between a Mallik,JJ.') In the matter of , 61 Cal. 

mistake of fact and a mistake of law on the part of the 132 = 150 I.O. 404=-6 R 0. 863=^38 O.W.N. 204 = A. 
Income-tax Officer on the w'ords of the statute, A I.R. I,R 1934 Cal. 515. 

1935 Lah. 3bl, Diss. from. (Adaison, A. C. IJalip S.34 — Notice under — Form of. 

Singh ant Dm Mohammid , JJ.) MaDAN MohaN Lal Theie is no standard form of notice prescribed in 
V, COMMI.SSIONl R OF INCOME TAX, PUNJAB. 16 S.34 and all that the section requires is that a notice 

Lah 937- 8 RL. 286 — 38 P L.R 52 — 158 I.C. 718— 1 cjiitaining all or any of the requirements which may be 
A.I.B. 1935 Lah. 742 (F.B.). included in a notice under S. 22 (2) shall be served. So 

S. Escaping assessment"— Meaning of— where the so-called notice was in the form of a letter by 

Assessment prtveeding on a wrong cate got y—Cancella the Office but it contained all the details provided for 
Urn of assessment and re assessment on a different basis, in a notice, the notice must be treated as sufficient and 
An income cannot be said to have ‘escaped' assess- regular in foim. {C. C Chose, A.C.J., Costello and 
ment when no part of it W’as concealed by the a.sscssee, Alalltk. JJf) BURN & Co., In the matter of, 61 
but was disclosed to and known to the authorities and Cal. 132 = 150 I.O. 404 = 6 R.C. 863 = 38 C.W N. 204 
has been assessed and that assessment had been set =*A.I.R. 1934 Cal. 516. 

aside by superior authority owing to some mistake in Notice under— Service on predecessor in 

procedure or to the income being treated in a w rong business — V alidity as against successor. 
category. (/«/ ImI and Monroe, /J,) Kishk^ Ki.SHORE When a notice under S. 34 has been served on a 
Commissioner OK Income-tax. 14 Lah. 265 person and he ha.s made a return in response thereto 
34 P L R. 660 = 141 I.O. 416 '-A. I.R. 1933 Lab. 284. ami then died, the proceedings can be continued by the 

S. 34— assessment— Revision— Permissible issue of notices under Ss 22 (4) and 23 (2) to the sue - 

lily^ cessor of such per.son. It is not necessaiy that the pro- 

The Income-tax Ofiicer has no jurisrliclion to revise ceedings against the siicces'.or should be started de novo 
the assessment for the previous jear which has been {^RcnsUy.C. /, Cornish and Bardswcll, J/.) COM- 
completed and has become final. A tobacco dealer was MlSSlONER OF INCOME TAX, MADRAS v. N^ACHAL 
assessed under S. 23 (3). His accounts were rejected ACHI. 67 Mad, 357 = 39 L.W. 119 = 6 R.M. 402 = 
and taking such materials as were before him into consi- 147 I.O. 1023 = 1934 M.W.N. 62 = A I.R. 1934 Mad. 
deration the Irvome-tax Officer estimated that for the 63 = 66 M.L J. 17 (F.B.). 

year 1929- .30 the assessee made a profit of Rs. 30 a S. 84k-Nottce under— Subsequent transfer of 

maund on 787 maunds. In the following year another proceeding to Special OfficerSame declared invalid — 
Income-tax Officer in the course of assessment proceed- Fresh assessment by proper Officer — T trm of one year 


INCOME-TAX ACT (1922), S. 34. 

ings for the year 1930-31 l^ecame dissatisfied with the 
assessment in respect of the tobacco business which had 
been made in the previous )ear as he took the view that 
the Income-tax Officer had estimated the quantity of 
tobacco at too high and the profit at too low a figure. 
Accordingly purporting to proceed undtr S. 34 he 
.assessed the assessee's income for the year 1928-29 at 
Rs 60 a maund on 666 maunds. 

Held, that the assessment by the Income-tax Officer 
was not under S. 34, but was an attempt by the Income- 
tax Officer to go liehind and revise the assessment made 
by the Income-tax Officer in the previous year merely 
because he dis.igreetl with his predecessors finding as to 
the amount of the assessable income and be had no 
jurisdiction to do so. iPage,C. Das and Mya Bu^ 
JJ.) Commissioner of Income tax v. U Lu Nyo. 
12 Rang 118 = 6 I R. (Rang.) 88 = 146 I.C. 300 ---A. 
I.R 1933 Rang. 350 (S B.). 

[Diss. 59 B. 626 (631, 633). Rel. 62 C. lOIl (1032).] 
— — S. 34 — Fresh notice — Effect. 
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having elapsed from original date of notice — Validity 
of assessment. 

A notice was Issued to the assessee on the 30th April, 
1927, The assessee having failed to submit a return in 
spite of repeated reminders on 13th December, 1927, the 
Commissioner directed a special Income-tax Officer to 
deal with the case. In August, 1929, it was held that 
the said order was not valid. On the 25th September, 
1929, the Income-tax Officer who had jurisdiction in the : 
ordinary course is.sued a remainder and subsequently the I 
.'xssessees filed a return under protest and an assessment ^ 
was made. Objection having been taken to its validity ; 
on the ground that more than one year had elapsed | 
after the date of the original notice, held, that the | 
assessment was valid. The effect of the interim \ixo- I 
ceedings of the Special Officer having been rendered- 
nugatory was to keep alive the original proceeding and j 
notice which had not proceeded to a final assessment 1 
and the Income tax Officer was entitled to make the j 
assessment in pursuance thereof. {Rankin C. /., C. C , \ 
Ghose and Buckland, //,) MKSSKS. I.ACHHIRAM 
BaSANTI.AL and lUSANTLAI. NATHANI, In the matter 
of, 68 Cal. 909-I.R. 1931 Cal. 661 = 133 I.O. 187 
=•36 C.W.N. 310 = AXE. 1931 Cal. 646 (S.B.). 

» ■*8. 34 — Proceedings under — Penalty — Poiuer of 

I ncomedax Officer to levy. 

The Income-tax Officer has jurisdiction to impose a 
penalty in the matter of income tax in proceedings for 
assessment taken under S. 34 of the Act. {Mukerji 
and Rennet, JJ,) (JUR Charan Prasad Khatri, 
In the matter of, 63 All. 445 -I.E. 1931 All. 443 = 
131 I.O. 876 = 1931 A.L.J. 336--A.I.R. 1931 All. 
421. 

S. 34 — Reopening of assessment — Pre-regnisite^, 

Ur.der S. 34, an a^sessnlent cannot be reopened 
merely at the discretion of the Income-tax Officer. He 
cannot reopen an assessment merely to enquire further 
into the a-sessee's books in case something assessable 
may be found. It is an essential pre requisite to re- 
opening an assessment that an item of income, profits or 
gains has escaped assessment and the Income tax 
Officer cannot give himself jurisdiction by an erroneous 
finding of fact. \ McNair, J,) KamJIDAS.MaHALIRAM, 
In re . 62 Cal. 1011. 

-S. 34 — Scope — Assessment of income which 

escaped — De novo assessment not permissible. 

The income, profits or gains which the Income-tax 
Officer is authorized anil bound to assess under S. 34 is 
the income, profits or gains chargeable to income tix 
that had escaped assessment in the paiticular year. It 
is not open to him to ascertain the whole as->essable 
income of the assessee and then further to ascertain 
whether somepoition of such income had or had not 
escaped assessment. {Page, C . Dai and Maung Ba, 

//.) Commissioner of Income-tax, Burma v, 
T. S. T. S CnErTYAR Firm. 9 Rang. 28 = I.R. 1931 
Rang. 191 = 132 1 C. 559 = A IR. 1931 Rang 333. 

— 8. 34 — Scope — Erroneous deduction — Recovery 
of tax, 

S. 34 is not limited to cases of non-disclosure by the 
assessee or discovery of new matter by the Income tax 
authorities or inadvertence as distinguished from errone- 
ous deliberations on the part of the authorities. 
It can be applied to put right an assessment by which a 
deduction has been improperly allowed on the ground 
that the balance has “escaped assessment^. {Rankin, 
CJ, and Ihtckland, /.) ANGLO PERSIAN UlL CO., 
LTD. V, COMMISSIONER OF InCOME-TAX, BENGAL, 

60 Oal. 843=37 O.W N. 430 = 149 I.C. 919 = 6 R.O.. 
668.=A.I.R. 1933 Cal. 777. 


I INCOME-TAX ACT (1922), 8. 40. 

, 8. 34 — Successor in business — Liability for 

I assessment, 

\ When income has escaped assessment, an assessment 
can be made under S. 34 on the successor of the person 
who, if no succession had taken place, would have been 
liable. Such an assessment is not invalidated by the 
fact that the succession took place after the close of the 
year in which the income C'scaped asse^,sinent. {Beasley, 
CJ., Cornish and Bardswell, //.) (COMMISSIONER 
OF INCOME TAX, MADRAS V, NACHAL ACHI. 67 
Mad. 367 = 6 R.M. 402 = 147 I.C. 1023 = 1934 M. W. 
N 62 = 39 L.W. 119 = A.I.R. 1934 Mad. 63 = 66 M. 
L.J. 17 (F.B.). 

— — S 34 — '‘'‘Too Iowa rate'* — Assessment as joint 
Hindu family — Asessee subsequently found to be an 
indti'tdual — Mode of assessment, 

Wheie an assessment of super-tax has been completed 
as if the assessee were a Hindu undivided family and it 
is subsequently held that the assc'isee is an individual, 
the Income-tax Officer cannot proceed on the footing 
j that any portion of the income has escaped assessment 
but he can proceed on the ground that the sum had been 
1 a.ssessed at “too low a rate”. {Mukerji an I Sen, //.) 

' ChhOTEY Lal, In re, I.R. 1932 All 268 = 137 I.O. 
j 77=1931 A.L.J. 1109 = AI.B. 1932 All. 83. 
j 8 Mi^Scope, 

: S. 40 is not a charging section. It is only a machi- 

I nery section enabling the Income-tax Officer to assess 
! the trustees or guardians as representing their beneficia- 
I ries or wards if they so choose. But it is not obligatory 
' for the officer so to do and the section cannot be invok- 
j ed to prevent him from assessing on other basis. 

I {Beasley, CJ,. Ramesam aud Cornish, //.) COMMIS- 
I SIGNER OF INCOME TAX, MADRAS v, SaLDANHA. 55 
! Mad. 891 -I.R 1932 Mad. 607=138 IC. 1 = 1932 
! M.W.N. 676 = 35 L.W. 735 = A.I.R. 1932 Mad 378 
= 62MLJ. 600 (FB). 

8. 40 — Scope — Special Act creating trust and 

empowering trustees to manage certain properties by de- 
fraying necessary expenses — Balance payable to bene- 
ficiary — Liability to tax. 

Even apart from S. 40, there may be other cases in 
i which the trustees in receipt of trust income may be 
I chargeable with tax on such income. By Act IV of 1913, 
i for settling certain properties belonging to Sir Currim- 
I bhoy Ebrahim, Baronet, appellants were incorporated as 
, trustees for executing the trusts. By S. 6 the corporation 
i was to pay out of the income from the properties all 
I rates and taxes and sundry other outgoings. By S, 7 
I the corporation w'as lequired to form two funds, called 
; the Sinking Fund, and the Repair Fund, and to carry 
I annually theieto respectively, out of the income of the 
I properties, certain sums calculated on percentages of 
j capital sums there specified. By S. 8 the residue of the 
income was to be paid to the Baronet for the time being, 
if of full age, for his own absolute use and i)enefit. 

Held, that, so fir as concerns the money w’hich the 
appellants employ in maintaining the Sinking Fund and 
the Repair Fund and in defraying outgoings, they are 
not exempt from liability to pay tax. IVilltam v. Singer 
I (1921) 1 A. C. 65, Ref. 

Held also, that even with reference to the balance of 
the trust income paid over to the Baronet, it was ‘receiv- 
able* or ‘owned* by the trustees and so rightly assessed. 
{Sir Sidney Roivlatt.) CURRIMBHOY EBRAHIM 

Baronetcy Trust v. Commissioner of Income- 
tax. Bombay 61 LA. 209 = 68 Bom 317 = 36 Bom. 
LR. 567 -59C.L J.403 = 1934 MWN. 582=1984 
A.L J. 429 = 6 R P.O. 145 = 38 0 W.N. 618 = 39 L.W. 
771 = 148 I.O. 866= A.I R. 1934 P.O. 116= 66 M.L. J. 
643 (P.O.). 
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— — S. 40 — Trust for special purpose^— Person liable j 
to assessment — Trustee or beneficiary — Currimbhcy ' 
Ebrahim Baronetcy Act {IV of 1913). 

In cases of trust not covered by Ss. 40 to 43 of the 
Act, the person liable to assessment is neither the trustee 
nor the beneficiary as such but the person in actual 
receipt and control of the income which it is sought to 
reach. If the beneficiary receives the income or profits, 
he is liable to be as^essed ; if the trustee receives and 
controls them, he is primarily so liable. Williams v. 
Stnjer^ (1921) 1 A C. 6^, Kef. But the trustees of Cur* 
rimbhoy Ebrahim Baronetcy, having been created a 
corporation by the special Act constituted an “indi- 
vidual” within the meaning of S. 3 and a taxable unit 
in respect of the trust property and as a matter of con- 
venience may be assessed and chaiged both to income- 
tax and super-tax having regard to the peculiar circum- 
stances and rhe peculiar language of the special Act. 
(^Beaumont, C and Pangnekar, J.) COMMISSIONER 
OFlNCOMK-TAX BOMBAY Z/. TRUSTEES OF THE SlR 
CURRIMBHOY EBRAHIM. 61 I.A. 209-58 BOffl. 317 
-I.R. 1932 Bom. 184 = 136 I.C 488- 33 Bom.L R. 
1649 = A. X.R 1932 Bom. 106 = 66 M.L J. 643 (P C.) 

" Ss. 40 and 41 — J f exhauUs catcji'ory of trustees. 

Per Jai Lai and Skemp^ JJ , — Ss. 40 and 41 do not 
exhaust the category or de.scription of tiu.stees or other 
persons respectively, who may be in receipt of income as 
such or on behalf of others and do not limit the opera- 
tion of S. 3 with regard to others. {Yoani:;^ C 
Addison and Tek Chanda JJ.) TRIBUNE PRtSS v, 
COMMISSIONER OF INCOME-TAX, PUNJAB. 16 Lab. 
829 = 168 I.C. 306 = 8 EL. 219 = 37 P.LR. 888 = 
A.LR, 1936 Lah. 670 (P.B.). 

S. 42 — Business connection" — Mtaning. 

The definition of the word “business’* in S. 2 (4) is j 
not exhaustive and does not restrict the meaning of • 
“business connec tion’* in 42 to such definition. All ; 
that is necessary is that there should be a bu'-iness in ‘ 
British India and a connection between a non resident ; 
person or company and that “business’* and that non- ' 
lesident person or company has earned an injome 
through such connection. {Btaumont^ C. J. and 
Rangnekar, J.) COMMISSIONER OF INCO.ME-TAX, 

Bombay National Mutual As^ociaiion of 
Australasia. Ltd. 67Bom. 619 147 I.O. 370= 

6 R.B. 199 = 35 Bom.L.R. 896 - A.IR. 1933 Bom. 
427. 

■■■ Ss 42 and 43 — Business connection in British 
India— Foreign company owning all shares and control 
ling company in India — Tfofits on sales — Asse^sability 
of loLol company as agent. 

The assessee company was formed for acquiring from 
an American company and carrying on in a pariicular 
area the American company’s business of selling their 
manufacture^. The American company owned all the 
shares of the assesste company and had complete con- 
trol over it. The question wa.s if the local company can 
be deemed to be the agent of the American company so 
as to be a‘‘Sessed in respect of the profits made by the 
American company on the sales of iis manufactures to 
the local company. 

lleld^ that the necessary business connection having 
been established, the profits and gains in question accru- 
ed or arose to the foreign company directly or in- 
directly through or from a business connection in Briti‘‘h 
India and the a.ssessee company was chargeable for the 
same. {Lord Russell of Killowefi.) COMMISSIONER 
OF Income-tax, Bombay v. Remingion Type- 
writer, Co. 58 I.A. 42 = 66 Bom. 243= I.B. 1931 
P.O. 87-130 I.O. 679 = 83 L.W. 301=8 O.W N. 
669=36 O.W.N. 349=63 O.L.J. 136 = 14 O.L.J. 


INCOME-TAX ACT (1922), S. 42. 

396 = 1931 M.W.N. 248=33 Bom.L.R. 413=A.I.B. 
1931 P.C. 42 = 60 M.L.J. 609 (P.O.). 

Ss. 42 and 43 — Carrying on business — Foreign 

resident — Loan to person in British India — Business 
connection whether at ises. 

The mere fact that a person residing outside British 
India with accumulated wealth chooses to invest part of 
it in a loan to a person in British India does not consti- 
tute a business. And the fact that the borrower chooses 
to use the money which he has borrowed for the purposes 
of his own business does not censtitute any business 
connection so far as relates to the lender. The relation- 
' ship between the parties is that of debtor and creditor 
■ and nothing else and that is not such a business connec- 
! tion as is referred to in S. 42. Hence the former cannot 
be appointed as the agent of the latter within S. 43 for 
assessment. The debtor company cannot be charged in 
respect of the creditor’s place in Bombay, though it is 
! properly in British India within the meaning of S, 42. 

' {Beaumont, C.J, and Ran[inekar, J.) COMMISSIONER 
, OF INCOME-TAX. BOMBAY V. CURRIMBHOY EBRAHIM 
1 & Sons, Ltd. 67 Bom. 651 = 147 I.O. 566 = 6 R.B. 

I 209 = 36 Bom.L.R. 914 = A.I.R. 1933 Bom. 422. 

; S. 42 — Company — L'oreign income — Liability to 

j assessment. 

I In the case of a non-resident, income which neither 
i accrues nor arises nor is received within British India 
I may be liable to tax undei the combined operation of 
! Ss. 3, 4, and 42. Profits made by an insurance Company 
I outside British India on premiums of participating poli- 
cies collected and .sent by its branches in India by 
investment outside India are profits or gains which aie 
liable to tax in India. {Beaumont, C. J. and Rangne'^ 
kar, J,) COMMLSSIONER OK INCOME-TAX, BOMBAY 

V. National Mutual Association of Austra- 
lasia, ltd. 67 Bom. 619 = 147 1 0. 370 = 6E.B. 199 
= 35 Bom.L.R. 896 = A.I.R. 1933 Bom. 427. 

S. 42 — Hindu joint family — Several places of 

residence. 

The question as to what is the residence of a joint 
family cannot depend upon the nature of income it gets, 
It cannot be that the test of residence should be one 
thing if it is a trading family, and the test of residence 
some other thing if it gets income from securities, pro- 
perty or other sources. In the case of a Hindu joint 
family, the family should be said to reside in all those 
places where members of the family live and may, like a 
company or firm, have more than one place of residence. 
Therefore the test in A.I.K. 1927 Mad. 732 cannot 
apply to what are generally described in decisions as 
Ilindu Law partnerships, //.. partnerships which are 
I the creatures of Hindu Law and not of the law of 
I contracts. {Beasley^ C J, Ramesam and Cornish, JJf) 

\ COMM1S.SIONER OF INCOME-TAX, MaURAS v. SOMA- 
SUNDRAM Chettiar. 66 Mad. 886=I.R. 1932 Mad. 
641 = 138 IC. 301 = 36 L.W 26 = 1932 M.W.N. 
762 = A.I.R 1932 Mad. 436 = 63 M.L.J. 22 (S.B.). 

S. 42 — Non-resident company — Computation of 

profits — Proportion of profits earned by manufacture 
.. in the country of on gn — Deduction of— Permissibility, 

; As assessee assessed under S. 42 in respect of a 
' business in which the manufacture of a commodity takes 
J place in a foreign country and the sale thereof takes 
! place in British India, is not entitled, in computing the 
' profits and gains of such business, to made a deduction 
I representing the proportion of profits earned by manu- 
' facture in the country of origin. {Rankin, C. /., C. C, 
Chose and Buckland, JJ.) PORT SaID SALT ASSO- 
; CIATION, Ltd., Jn re. 69 Cal. 1226 =I.B. 1932 Cal. 

I 346 = 137 1.0. 340= 66 O.L.J. 182=36 C.W.N. 663 = 

I A.I.B. 1932 Cal. 626. 
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INOOME-TAZ ACT (1922), S. 12. 

Ss. 42 and 43 — Principal — Assessment — 

Appointment of agent tf necessary, 

A principal can lie assessed under S. 42 without the 
necessity of appointing an agent under the latter part of 
S. 43, {Pf’uumont^ C. J. and Rattgnekar^ J.) COM- 
MISSIONER OK INCOME-TAX, IIOMBAY NATIONAL 

Mutual association ok Australasia, Ltd. 67 
Bom. 619 = 1471.0. 370-6 R.B. 199-35 Bom.L R. 
896-A.LR. 1933 Bom. 427. 

— S. 42 — 'Property' — Meaning. 

‘Property’ in S. 42 means something tangible and not 
a mere cho.se in action. A person who has advanced a 
loan is entitled to a mere debt and that is not property. 
{Beaumont, C.J. and Ran gnekay, J.) COMMISSIONER 

OF Income-tax, hombay 7/.Currimdhoy p:brahim 
& Sons, ltd. 67 Bom. 661- 147 I.C. 566 = 6 R.B. 
209 = 36 Bom.L.R 914 = A.I.R. 1933 Bom. 422. 

— S. 42 (1 ) — 'Business counecttoif — Meaning, 

A single monetary transaction by a non resident with 
a resident in Ihitish India cannot be described as a 
“business connection” within the meaning of S. 42 (1) 
Where, therefore, a non resident advances a loan to a 
company in Hritish India taking security therefor, the 
interest earned by the non-resident on the loan, cannot 
be deemed to have accrued to him through or from any 
busines-j connection in Hritish India. That the company 
used the borrowed money in connection with their own 
busine.ss is not a fact which brings the non-iesident any 
nearer to being a person who has a busines.s connection 
in Pritish India. 7’he circumstance that the repay- 
ments of the loan are contemplated to extend over a 
period of five years, and that the intore.st would be 
payable from time to time daring this period, is equally 
ineffective to bring the case within S, 42(1). {Sir 
George Rankin,) THE COMMIS.SIONER OF INCOME- 
TAX, BOMBAY Prksii)p:ncy AND Aden 7/. Currim- 
BUOY Ebrahim & Sons., ltd. 63 1.A. 1 = 60 Bom. 
172-1936 M.W.N. 37-8 R.P.O 91-38 Bom.L.R. 
139-1936 A.L.J. 715 1936 O.W.N. 1361 169 I.C. 
665-62 O L.J. 397--40 O.W.N. 199 = 43 L.W. 63- 
1936 A.W.R.1626-A.I.R. 1936 P.0.1-70 M.LJ. 
247 (P.C.). 

[On appeal from 57 Bom. 65 1.] 

" — S 42(1) — ‘ Propel ly — Mcani ng of. 

The word ‘property’ in S 42(1) means something 
tangible hut it is not confined to immovable property or 
to buildings or lands appeitaining thereto. There is 
nothing in the .sub-section to exclude from it.s scope any 
of the six classes of income mentioned in S. 6 of the 
Income-tax Act. {Sir George Rankin,) THE COM- 
MISSIONER OF Incdme-TAX, Bombay Presidency 
and Aden v, Curkimbhoy Ebrahim & Sons, ltd 
63 I. A. 1- 60 Bom. 172=1936 M W.N, 37-8 R.P. 
O. 91-38BoiaLR. 139-1936 A.LJ. 716-159 I.C. 
665-1936 A. W.R. 1526-43 LW. 63-62 O.L.J 
397-40 O.W.N. 199 -1935 O.W.N. 1361-A.I.B, 
1936 P.0. 1 =70 M,L.J. 247 (P.O.). 

' "S. 43 — Agency — Determination of question — 

•S'. 30(1) lokether operates as bar. 

The clause ‘‘denying his liability to be as.sessed*' under 
S. 30 (1) is wide enough to cover a case of an assessee 
who denies bis liability to be declared as an agent under 
S. 43. Therefore an appeal against the order of an 
Income-tax Officer declaring any person to be an agent 
of a foreigner is not barred by S. 30 (1). {Staples, A, 
J,C,) Gokuldas Chunnilal V, Commissioner 
OK Income-tax. 28 N.L.R. 194-I.B. 1932 Nag, 
165 = 1 40 1.0. 490-A.I.R. 1932 Nag. 162. 

"■ '3. 43 — 'Agent^ — Meaning of — Ground of liabi- 

lity* ' 


INCOME-TAX AOT (1922), 8. 48. 

The word ‘agent' in S. 43 is not to be used in the 
same sense as the same word in S. 42 (1). Any person 
who comes within the terms of S. 43 is put by that 
section artificially into the position of agent and assess- 
ed under S. 42(1). It IS not restricted to agents in 
actual receipt of the profits and gains. 57 I. \. 49 ; 58 
M.L.J. 197 (P.C.), Kef. to. {Lord Russell of Killo- 
wen,) C.’OMMISSIONER OF INCOME-TAX, BOMBAY V. 
Reming'ion Typewriter Co. 65 Bom. 243—68 
I A.42-I.R. 1931 P.0.87-13010. 679 = 33 L W. 
301-8 O.W.N. 559-35 C.W.N.349-33 BomL.R, 
413-63 CL. J. 135 = 14 O.LJ. 396 = 1931 M.W.N. 
248 = A.LR. 1931 P.O. 42=60 M.L.J. 609 (P.C.). 

-S 43 (c) — Word 'through' — Whether can he con'" 

St rued as 'from'. 

The word ‘through’ in S. 43 {e) cannot be construed 
as meaning ‘from’. {Beaumont, C.J. and Rangnekar, 

J.) Commissioner of Income-tax, Bombay v* 
Currimbhoy Ebrahim & Sons, Ltd. 67 Bom. 651 
-1471.0. 666=6 R.B. 209 = 35 Bom.L.R. 914 -A.I. 

R. 1933 Bom. 422. 

-S. 46 {^)--Sale under, by Collector — Priority 

oi>er previous insolvency sale. 

Though a land W'as attached and sold under the pro- 
visions of the Revenue Recovery Act, the sale w’oukl not 
give a higher title to the purch.iser than the owner of 
the land himself would have given if he had alienated 
the property piivately, when the sale was for the enforce- 
ment of other dues such as the income-tax. It is only 
if the sale was for the land-revenue, that the purchaser 
would get a preferential title free from all encumbran- 
ces A became an insolvent on 9tb Sej- tembei 1925 and 
the propel ties of A, which vested in the Official Receiver, 
were sold on l7th January, 1927, and purchased by M, 
In 1924, befoie the insolvency, the entire village of 
which the suit property formed a part was attached in 
proceedings taken by the Collector under S. 46 (2), 
Income-tax Act, for the recovery of the amount of 
income-tax anil the attached property was sold on 27th 
.May, 1927, and purchased by C. 

Held, that under the circumstances, the title which M 
obtained fioni the Official Receiver should prevail over 
the claims of C, though the attachment under which 
C claimed was prior in time. A.l.R. 1926 Mad. 1161 and 
A.LR. 1927 Rang. 289, Foil. {Madhavan Nair, /.) 
Chinnammal Aciii V. Saithakathi Rovvther. 
158 1.0.776=8 R.M, 348-1935 M.W.N. 940-42 
L.W. 663 = A.l.R. 1935 Mad. 882. 

— — S. \Z^Applicahility — Refund, 

If the assessee is a person liable to Indian income- 
tax in respect of part of his income, a refund of Indian 
income-tax is admissible in respect of the sums or 
dividends received by him from sterling companies re- 
gistered and with their share register in the United King- 
dom but satisfying the definition of a company in S. 2 
(b) of the Act. {Beaumont, C.J. and Murphy, J.) ('OM- 
MissioNER OK Income-tax, Bombay v. Major K. 
C. Goldie, 65 Bom. 734 = 136 I.C. 170 = I.R. 1932 
Bom. 164 = 33 Bom.L.R. 776= A.IR. 1931 Bom. 
420. 

S. 48 — Certificate under S, 20 — Validity. 

Certificate under S. 20 of the Act signed by the Prin- 
cipal Officer in the United Kingdom of such companies 
can be regarded as valid certificates for the purposes of 

S. 48(1) of the Act and refund granted on their pro- 
duction. {Beaumont, C.J. and Murphy, J.) COMMIS- 
SIONER OF Income-tax Bombay v. Major k C. 
Goldie. 66 Bom. 734 = 136 I.O. 170-I.R. 1982 
Bom. 154«33 Bom.L.R. 776 -A.l.R. 1931 Bom. 

1420. 
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INCOME-TAX ACT (1922), S. 48. 

Ss. 48 and ^1— Refund — Refusal to ^rant — 

Suit for refund — Maintainabtlity, 

There is no provision made in the Act for appeals 
against a refusal to grant a refund under S. 4H. So 
where the suit for lefund of income-tax does not raise 
any question of assessment, it is not barred by S. 67. 
(Milne, A./.C.) MT. ZENAB BaI SECRETARY OF 
STATE. 25 SL.R. 426 = IK. 1932 Sind 69 = 136 
I.C. 819= A.I.B 1932 Sind 48. 

Ss. 48 and 20 — Scope — if modify S. 14. See 

Income-tax Act, ss. 14, 20 and 48. 39 C.W.N. 
253. 

— S. 48 (2) — Legatee of deceased partner — Claim 
for refund — Maintai nabihty. 

The legatee of the profits from tlie business of the firm 
due to one of the partners who died piior to the year of | 
assessment is not entitled to maintain a claim for the , 
refund of income-tax under S. 48(2) because the deceas- 
ed was not a person who paid the assessment on the ; 
firm for the >ear in question nor was he liable as he i 
could not himself have been an assessee for that year. 

A./ C.) Mt. ZKNAB BaI V. SECRETARY Oh'! 
STATE. 26 S.L B. 426= I.E 1932 Stnd 69 = 136 I.C. 
819=A.IB. 1932 Sind 48. 

— — S 60 — Appltcatton for refund beyond tune — 

Power of Commissioner to extend time. 

Where an application for refund under S. 48 of the j 
Income tax Act is made beyond the time prescribed by j 
S. 50 of the Act, the Commissioner acts rightly in | 
rejecting the application on the ground that it w^as time 
barred under S. 50 and theie is no pow'er given to him 
under the Act to extend the period prescribed in that 
section, (Page, C,J , and Ha U, /.) ADAMJee 
IIajee Dawood and Co., T.td v . Commissioner 
OF Income-tax, Burma. 13 Rang 729 = 1611.0. 
976 = 8 R.R. 526 = A.I.R. 1936 Rang. 86. 

"S. 50 — Construction — Application for refund — 

Limitation — Assessment made only after period of li mi' 
tation — Subsequent application — If compeUnt, 

An application foi refund under S. 48 of the Income- 
tax Act must be made within the time limited by S. 50 ; 
and on no consideialion can an application made i 
beyond that time be enteitained. Though the assess- . 
ment has been made only after the expiry of that period, | 
that is no justification for, presenting the application | 
beyond time. It is quite true that it is impossible for ' 
the asse‘=see to ascertain whether he is or is not entitled | 
to a refund under B. 48 (1) until after an assessment is 
made, and that it works a hardship in making it incum- I 
bent on him to present his application for refund within 
the time limited by S. 50, when the assessment itself is 
not made until after the expiry of that period. But the 
remedy lies not with the Courts administer mg the law\ ; 
but with the legislature. {Page, C»J, and Ba U, Jf) \ 
ADAMJEE llAjEE DaWOOD AND CO., LTD. v, COM | 
MISSIONEROF INCOME-TAX, BURMA. 13 Rang. 729 
= 161 I.C. 976 = 8 B.B. 626= A.I.R. 1936 Rang. 85. 
— S. 50-A — Scope — If exhaustive — Right to apply 


I INCOME-TAX ACT (1922), S. 54 

Where an assessee does not avail himself of the 
I remedy of an appeal under B. 50-A of the Income-tax 
j Act which is open to him, he cannot invoke S. 45 of the 
I Specific Relief Act for getting relief. (Beasley, C, 

, Ramesam and King, JJ,) VENKATACIfALAM CHET- 
I TIAR V. COMMISSIONER OF INCOME-TAX MADRAS. 

58 Mad. 367 = 156 I C. 64 = 7 B M. 634 = 1936 M.W. 

I N. 676 -41 L.W. 329-AI.R. 1935 Mad. 379 = 68 
; Mil J. 227fF.B.). 

' Ss. 61 and 62 — Offences under both sections are 

j different, 

' An ofience under S. 52 is of a diffeient nature to an 
I offence under S. 51. It was taken for granted that 
! the assessee had not committed an offence uinler S. 5l, 
‘ t,e., failing to submit a leturn and it was considered that 
i he had submitted a valid letarn but that there were 
false entries in that return. So he would be prejudiced 
by being found guilty on a charge what he was not cal- 
led upon to meet and which was a charge of a different 
nature to the one W’hich was iiiacle against him. He was 
only called upon to meet an accusation of an otfence 
under S. 52 (e) for making a false return. The sanction 
granted by the Assistant Commissioner for the prosecu- 
tion of him under S. 52 of the Act would not vs arrant a 
conviction of him for an offence under S. 5l of the Act. 
{Staples, A J.C) CHAMRALAI. 7/. EMPEROR. 30 N. 
L.R. 60 = 36 Or L. J. 224 = 6 I.R. (Nag.) 102 = 146 I. 
C. 848 = 1933 Cr.C. 1501 = A.I.R. 1933 Nag. 368. 

Ss. 61 and 62 — Brosecution sanctioned under 

one section — Coninction under another — Legality of. 
Where theie is a question of sanction and the sanc- 
' tioning authority has sanctioned the pro.secution under 
j one section only, and the accused has been found not 
! guilty of that offence, he cannot be found guilty of the 
! other offence. {Staples, A, J, 6\) CHAMPALAI. v, 
i Emperor. 30 N.L.R. 50 = 35 Or.L.J. 224= 6 I.R. 
(Nag.) 102 = 146 I.C. 848 = 19^3 Cr.C. 1501 = A.LR. 

I 1933 Nag 368. 

I S. 52 — Return not compute — Verification of 

' such return does not constitute off erne under S, 52. 

Where the assessee submits a return, but ostensibly 
and openly that return is not a complete one but is stated 
to be incomplete, there is no verification of the return 
as would make tire return a valid one or constitute com- 
mission of an offence under S, 52. A.I.K 1929 All. 
919, Dist. {Staples, A, J.C.) ChAMPALAI. 7C EMPE- 
ROR. 30 N.L.R. 60 = 36 Cr.L.J. 224 = 6 I.R. (Nag.) 
102 = 146 I.C. 848 = 1933 Cr C. 1501 = A.I.R. 1933 
Nag. 368. 

S. 64—/ '.videnre that aicount books have been 

produced before officer — If excluded. 

S. 54 does not merely exclude evidence with regard to 
contents of any documents which may be produced 
before the income-tax authorities for purpose of assess- 
ment, but it forbids any evidence with regard to such 
documents. It is wide enough to exclude evidence to 
the effect that account books have been produced before 
the Income tax Officer. {Addison ami Beckett, J J,) 
Asohar Ali Shah v. Achhru Mal. A.I.R. 1935 


for mandamus under S, 45, Specific Relief Act. i Lab. 272. 


An assessee aggrieved by an order of the Commis 
sioner refusing to allow a refund under S. 48, Income- 
tax Act, is not entitled to have recourse to S. 45 of the 
Specific Relief Act. S. 50-A of the Income-tax Act gives 
him a specific and adequate remedy, and precludes him 
fromtaking advantage of S. 45 of the Specific Relief 
Act. (Page, C.J. and Ba U, /.) AdaMJEE HaJEE 
Dawood and Co., Ltd , v. Commissioner of 
INCOME-TAX, Burma. 13 Rang. 729 = 1611.0.976 
^8 R.R. 526 = A I.R. 1936 Rang. 85. 

-S. 60-A — Scope — Remedy under — If exhaustive 

•-'•Specific Relief Act, S, 45 — Applicability, 


—8. Object— Answers to interrogatories — 

Privi leged statement s. 

The intention of S. 54 rs to encourage assessee to 
make a full and true disclosure of all relevant facts 
' within his knowledge knowing that any statement made 
I by him will not subsequently be used against him. It is 
certainly open to an assessee to object to answering in- 
terrogatories on statments made by him in such pro- 
ceedings on the ground that they are privileged. 
(Pollock, A, J, C.) SHAMRAO V, MotIRAM. 161 I. 
C. 104=7 R.N. 67 = 17 Nag.L.J. 63 = A.I.R. 1934 
Nag. 181. 
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UrOOME-IAX ACT (1022), S. 66. 

■— — S. 55 — Applicatim under — Need for valid regis- 
tration, 

Kegistration in tht? manner prescribed under the Act 
IS a condition precedent to the right of the Income tax 
Officer to proceed under S. 55. {i^age^C, J. and Das ^ 
/.) nachippa Chettyar V. Secretary of State. 

11 Bang. 380 =149 I.C. 846 = 6 E.R. 327=A.I.R. 
1933 Rang. 229. 

S. 66 — ^"Iltndn undtzided family' — Sole surviv- 
ing coparcener and female members — ff constitute — 
Income derived by such cc^parcener — If income of Hindu 
undivided family — Mode of taxation. 

The expression ‘‘Hindu undivided family” in S. 55 of 
the Income-tax Act includes females and is much wider 
than the expression “copaicenery " which includes only j 
the males in whom the joint family property is vested, j 
In the case of a joint Hindu family consisting of the 1 
assessee, his mother and his wife, the income received by 
the asse?s(’( as sole surviving coparcener by right of 
survivoiship has to be taxpd as the income of a Hindu 
undivided family for the purposes of super-tax under S. 
55, and not as his own individual income. {Beaumont^ 
C,J, and Rangn-kar, J.) C’OMMIS.Sl()NER OF 
Income-tax, hombay Gomedalli Lak.shmi 
NARAYAN. 69 Bom 618 = 8 R.B 203=169 10.424 
(2) = 37Bom.L.R. 692=A.I.R. 1935 Bom. 412. 

S 56, Proviso — "‘Individual*^ — If includes 

Hindu undivided family. 

The word “individual” in the proviso to S. 55 of the 
Income tax Act includes a Hindu undivided family. 
{Niamatullah and Rennet, JJ.) RAM RATTAN DaS v. 
Commissioner ok Income tax, U. p. 67 All. 745 
-^167 I 0. 1000 = 1935 A.L.J. 364--1936 A.W.R. 331 
«= A.LR. 1936 AH. 444. 

— , .......gig, 53 ^ 3 ^ and 36 — Assessment as registered 

firm — Notice under S, for re-assessment — Commts 
Stoner cancelling registration — Notice demanding 
super tax — Appeal — Jurisdiction of Assistant Commis- 
sioner. 


INCOME-TAX ACT (1922), S. 61. 

Where an insurance company (not incorporated in 
British India) has failed to make a return of the total 
income under S. 22 (1), the Income-tax Officer is justi- 
fied in applying R. 35 of the Income tax Rules made 
I under S. 59 of the Act. To apply that rule, he has first 
I of ail to find out what is the total income, profits or 
I gains of the assesi>ee company. Where for that purpose 
' the officer had no other reliable data except a triennial 
' valuation, he is entitled to assume that the profits for 
I the year in question would be the average annual 
profits shown in the triennial valuation after deducting 
! the premiums paid on paiticipating policies, {Beaumont, 

\ C.J, and Murphy /.) COMMISSIONER OF INCOME- 
' TAX, BOMBAY v. NATIONAL MUTUAL LIFE ASSOCIA- 
I TioN OF Australasia. 65 Bom. 637 = 33 Bom.L. 
R 807 = LR. 1931 Bom. 491 = 134 I.C. 565 = A.I.R. 
1931 Bom. 448. 

S. 60 — Co operative Society — Government of 

India Notificattou datid \2th August, 1925 — Object of 
— Co operative Society — Interest on securities and in’- 
come from property, if " profits ." 

The intention of the Goveinment underlying its notifi- 
cation, dated ]2ih August, 1925, was to exempt from 
I income-tax the profits aceming to Co-operative Societies 
I from carrying on the business of a Mutual Co-operative 
! Society upon the ground that “a man cannot make a loss 
! or profits out of himself” and in that way to encourage 
I and foster Co-operative Societies which were designed 
to improve the conditions of Indian cultivators. But 
neither interest from securities nor income derived from 
property are “profits” within the meaning of the term 
as used in the notification, unless the investment of 
capital in property or securities is part of the business 
i of the co-operative Society. In considering that 
i question, the fact that such income appears as part of 
I the profits in the piofit and loss account of the assessee 
I is not conclusive. {Page, C,J„ Das and Mya Bit, JJ,) 
I COMMISSIONER OF INCOME TAX, BURMA V. 

\ Bengalee Urban Co-operative Credit Society, 


Certain persons were assessed as a registered firm for LTD. 11 Rang. 621 — 6R.R. 237 — 148 I 0. 633 — A. 
income-tax for the year 1926-1927 and the assessment Rang. 27 (S B.). 


was duly levied. On 4th February, 1928, proceedings | S. iyO— Scope— Geevernmeni of India Notifica- 

were taken by the Income tax Collector under S. 34 for tion, dated \2th October, 1929 — Effect of — Profits 


re-assessment of the income for the year 1926-1927. On | exempted only from income-tax, but not superstar, 
l3th February, 1928, the Commissioner of Income-tax ■ Under S. 60, the Government of India can, by notifi- 


caiicelled the registration of the firm and the proceed- j 
ings under S. 34 were dropped. On 7th May, 1929, the , 
assessces weie served with a notice demanding a sum as ; 
super tax for the year 1926 1927. An appeal was made I 
to the Assistant Commi.ssioner against this super tax. I 
Held, that under S. 58 lead with Ss. 34 and 35 the 
Assistant Commissioner had jurisdiction to inquire into 
the appeal fiom the order demanding super tax. {Aston 
and Rupchand, A.J C)) KHEMCHAND RAMDAS z/. 

Commissioner of Income-tax, Bombay. 6 I.R. 
(Sind) 20-146 I.C. 145 = A.I.R. 1933 Sind 168. 

S. 68 (1) — Effect— Case of super tax — Levy of 
penalty by Income tax Officer— Permissibility, 

S. 28 of the Income-tax Act must be strictly con- I 
strued. There is no W'ord in the section regarding 
super-tax. Therefore the Income-tax Officer has no 
jurisdiction to impose a penalty in the matter of super- 
tax, Effect of S. 58 ( J) of the Act considered. {Muker- 
71 and Bennet, JJ,) GUR CHAR AN PRASAD KhaTRI, 
In the matter of, 63 All. 446 = I.R. 1931 All 443 = 
131 1.0. 876 = 1931 A.LJ. 336-= A IR. 1931 All. 
421. 

S, Income-tax Rules, R, 'iS— Insurance 

Company not incofporated in British India— Basts of \ 
assessment. 


cation, deal with income-tax and super-tax but it does 
not follow that it cannot exempt, reduce in rate or other 
wise modify income-tax alone oi super-tax alone. The 
Government of India Noiification, Finance Department 
(Central Revenue) No. 2l, dated l2th October, 1929, 
exempts the assessee from the payment of income-tax in 
respect of such part of the profits of a firm which has 
discontinued its business if tax had at any time been 
' charged on such business under the Income-tax Act 
(VII of I9l8) or if an assessment has been made on the 
, firm in respect of such profits under S. 25 (1) of the 
! Income-tax Act (XI of 1922). This notification does 
not, however, extend to super-tax and the profits so 
exempted from income-tax can be included for ascer- 
taining whether the income is sufficient to make it 
chargeable to super-tax. {Beasley, C.J., Cornish and 
Bardsu<ell, JJ.) NACHTAPPA CHEITIAR v. COM- 
MISSIONER OF INCOME TAX, MADRAS. 66 Mad. bl9 

= 6 I.R. (Mad.) 185 = 146 1.0. 989 = 1933 M.W.N. 
605 = 38 L.W. 474=A.LR. 1933 Mad. 701 = 66 M. 
L.J. 327 (F.B.). 

j S. 61 — Application for copy of order — Special 

auihonsaiton necessary. 

An application for a copy of the order passed by the 
Assistant Commissioner is within the words “attend- 
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ance before an Income-tax Officer.’" Any person asking 
for a copy of the order should be expressly authorised 
in writing in that behalf and the fact that a pleader 
had been authorised by the party to conduct his case 
before the Assistant Commissioner is not sufficient to 
authorise him to apply for a copy of the order. {Courtney 
Terrell^ C.J. and Dhavle, /.) IIaSANT LaI. KAMJIDAS 
V. Commissioner of Income-tax, Hihar and 
ORISSA. 11 Pat. 40-I.R. 1932 Pat. 78= 136 I.C. 302 
= 13 Pat.I..T. 437= A.I.R. 1932 Pat. 103. 

S. 63 — Person not authortzed to accept sendee — 

Service of notice on suck person — Validity. 

Income-tax Officers, in doing the very important work 
of assessing income-tax, must take the elementaiy | 
precaution of seeing that the person \^ith whom they are 
dealing is in fact authorized to represent the assc.ssee, 
and they are not entitled to assume this merely because 
such per.son has on occasions signed a notice, po.ssibIy 
under pressure, or produced account books for inspec- 
tion. A notice served on such person \>ho is not autho- 
rized to accept servite is not a valid service on the 
assessee. {Snbhedar and Pollock^ A.JCs.^ COMMIS- 
SIONER OF Income-tax v. JIaxiram rodmal. 30 
N.L.R. 340 = 161 I.C. 66 --7 R.N. 49 = A.I.R. 1934 
Nag. 175. 

S. 63(1) — Notice delivered to assistant in shop 

otherwise than by post — Su/fici£ncy. 

Where a notice under the Income-tax Act is deliver- 
ed otherv^’ise than by post to any rleik or servant on 
the premises wheie the assessee carries on business, 
and according to the practice obtaining in the business 
the employee is expected to hand on any communica- 
tion which he has received to the manager, that is not 
evidence upon which the Income-tax authorities can find 
as a fact that the manager was served with the sum- 
mons. {Pa^e^ C.J., Mosel y and Ba l\ J/.) COM- 
MISSIONER OF Income-tax Dey Rko'ihers. 13 
Rang. 261 = 7 R.R. 414 = 166 I.C. 385 = A.IR. 1936 
Rang. 144 (SB ). 

S. 63 (1) — Presumption under S. 27, General 

Clauses Act — Rebuttal— Posit ny; of letter. 

S. 63, Income-tax Act, is to be read along with S. 27, 
General Clauses Act. Tlie words “unless the contrary 
is proved"' in S. 27 refei both to the service and the 
time. Consequently when a notice has been posted pro- 
perly addressed and pre-paid and in a leglstered cover, 
the presumption raised even as regards the service is not 
c'onclusive but is rebuttable. {Mukerfi and Bennett J J .) 
DeSOUZA, Jn the matter of. 64 All. 648=I,R, 1932 
All. 369= 138 IC. 70 = 1932 A.L J. 409 = A.I.R. 1932 
All. 374. 

S. 64(1) — Assessed with Head office at Benares — 

Branches elservhere — Return of income from — Power of 
Officer at Benares to call for. 

Where the assessee has branches at several places and 
his head office at Benares, the Officer at Benares has 
jurisclicticn to call for a return of the income of all the 
branches, though situate out of Benares. 47 A. 631, 
Foil. {Muker/t and Bennet, //.) ABBEY RAM 
CHUNNI LAL, /« the matter of. 6 I.R. (All.) 119 (2) 
= 145 10. 562 = 1933 A.L.J. 49 = A.I.R. 1933 All. 
197. 

-S. 66 — Costs of reference. 

All fiscal enactments must be construed in favour of 
the subject and it cannot be said that if an assessee has 
not been properly taxed and if he succeeds on a reference 
in the High Court yet he must lose a sum of Rs. 100 
simply because the Income-tax Officer has chosen to 
make an assessment. {Mukerfi and Bennet, //.) ! 
Radhey Lal BaLMAKUND./w re. 62 All. 991 = 1, I 
B. 1931 All. 298 = 130 I.C. 634 = 1930 A.L. J. 1648 = ! 
A.I.B. 1931 All. 23. 1 

Q. D.— II— 62 


INCOME-TAX ACT (1922), S. 66. 

‘S. 66 — Documents produced in reference — Court- 
fee. 

As no mention of the Court-fee payable on a refer- 
ence under S. 66, Income-tax Act, is to be found in 
Schs, I and II, Court-Fees Act. S. 4 of that Art does 
not apply to documents produced in a reference to the 
High Court under S. 66, Income-tax Act, and therefore 
no Court-fee is chargeable on such documents. {Adon 
and Rupthand, A.J.Cs ) CO.MMISSIONER OF INCOME- 
TAX, Bombay v. Khemchand Ramdas 27 SL.R. 
243 = 6 I.R. (Sind) 28 = 145 I.C. 264 = A.I.R. 1933 
Sind 148. 

S. ^Q—Duty of C om m i SSI oner . 

It is the duty of the (.'ommissioner to state the facts 
and then to formulate the que>tions of law which arise 
upon them. {Beaumont^ C.J. and Ran^nckar ^ Jf) 
Bai Sakinaboo, hire I R. 1932 Boin. 346 = 137 
I I.C. 903 = 34Bom.LR. 100 = A.IR. 1932 Bom 116. 

[ S. 66 — Duty of Commisstouer--Numb€riny[ of 

1 references. 

It is desirable that the questions of law which the 
Commissioner refers to the High Court should, for con- 
venience of reference, be assembled and numbered con- 
: seculiveiy at the end of the stated case. {Lord Macmil- 
! Ian.) COMMISSIONER OK iNCOME-TAx, BIHAR AND 
ORISSA 7>. Kamkshwar SiNOH. 60 I A. 146 = 12 
Pat 318 = I R. 1933PC. 77=1933M.WN. 439=37 
O. W.N. 698 = 37 L. W. 701 = 142 I.C. 437 = 67 C.L J. 
j 318 = 14 Pat.L.T. 341 = 1933 A L J. 527 = 36 Bom.L. 
! R. 731 = A I R. 1933 P.C. 108 -- 64 M L J. 612 (P C.). 
S. 66 — Finding of fact — Biudtnj^ nature. 

A finding of fact by the Income-tax Commissioner is 
binding on the High Couit as a (.'ourt of reference. 
{Mukerfi and N lamatullah, J J.) CHOKHEY LAL 7'. 

' Murliphar V. Commissioner of Income-tax. A. 
I R. 1932 All. 471. 

S. 66 — Findtn,c[ of fact — Findtnyi that some 

\ sales actually effected were omitted — Assessee recording 
\ sales in any way he liked ^ not according to any fixed 
\ system — Finding if pasted on no evidence. 
j In response to a notice from the Income-tax Officer, 

; pursuant to S, 22(2) of the Act, seived upon the 
j assessee ^^ith reference to the year of assessment he made 
I a return whjch .showed his total income received during 
’ the previous year at a certain figure. The officer refus- 
ed to accept this return, an<l to test its accuracy called, 
under S. 23 (2), for evidence in its support. In i espouse 
the assessee’s business books were produced. From 
them it appeared that his sales of timber thcH iii record- 
ed for the year in question produced Rs. 4,37.339 only, 
there having been omitted all recoid of some further 
sales actually effected during the year for an aggregate 
purchase price of Rs. 90.6 IN. The sales were recorded 
in his books as it .suited the assessee best or as he liked. 

Heldy that it could not be said that there was not evi- 
dence before the Income-tax Officer upon w'hich he found 
this item of Rs. 90,618 was excluded from the assessee’s 
account out of the ordinary course and for reasons not 
to be justified. {Lord Blanesburgh.) Feroz ShaH 
V. INCOME-TAX COMMI.S.SIONEF, PUNJAB. 60 I-A. 

326=14 Lah. 682 = 6 I R. (P.C.) 1 = 37 O.W.N. 1133 
= 1933M.WN. 889 = 1933 A.L J. 1268 = 144 I.C. 
686 = 34 P.L.R. 1090 = A.I.R. 1933 P.C. 198 (2) = 66 
M.L.J. 335 (P.C.). 

0g — Findings of fact — Interference by High 

Court. 

The High Court is precluded from looking at the 
findings of fact except in so far as it is necessary to .see 
whether there was any evidence which could have sup- 
ported those findings; and except in cases where an 
Income tax authority has proceeded on a wrong con- 
struction of the Act, an inference drawn by him from 
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the evidence cannot be challenged merely and solely on 
the ground that a different conclusion would reasonably 
be reached from the same facts by the High Court. 
Amertuin Thread Co. v. Joyce^ (1912) 106 L. T. 171 and 
T'armer v. Ctdton's TruUees^ ( 1915) A.(’. 922, Kel. on. 
(^Aston and Rupchind, A./.Cs ) COMAIlSSiONER OF 

Income I A\ flKMRAj Kanji. 6 I.R. (Slnd)25-^ 
145 I.C. 202 - A.I.R. 1933 Sind 145. 

S. 66- Torm of quedions. 

Where the Cointni'>.sioner of Income-tax referred to 
the High Ojurt whether the Income tax Olficer was 
right in disalhjwing set off. 

fields that the form of the question was open to 
exception in view of the fact that under S. 66 the Court 
has to decide questions of law only. {Rankin, C ^ C.C, 
Oh JSC and Ruckland, J J.) T. I N J R A J H U K U M CH AN O, 
In the matter of. 68 Cal. 1446-1 R. 1931 Cal. 933 
-131 I.C. 933 =35C.W.N. 689 -51 C.L J. 550-A. 

I. R. 1931 Cal. 683(S.B.). 

S. 66-/ 'onn of question — Modification by High 

Court- -Permissibility. 

When a case has been stated before the High ('ourt 
by the Commissioner, the High Court can look into the 
facts and re-stltle the issues as it were and decide the 
issues of law that properly arose on the statement. The 
fact that the Commissioner misunderstood the petition 
before him and failed to formulate the only point of law 
that arose on the petition does not preclude the High 
Court from framing the issue of law that arose and to 
decide it. A.l.K. 1929 All. 819, Foil. {Mukerjee and 
Iteniut,//.) (lANCiA SaGaR OF KHURJA. In the 
matter of. 53 All. 451 - 1 R. 1931 All 489 - 132 I.C. 
329 - 1931 A L J. 346 - A.I.R. 1931 All. 417. 

LRel. 28 y.C.K. 174 (l79).J 

S. 66 — /iiriuiiction of High Court — Nature of. 

The jurrsdiction conferred upon the High Court by 
S. 06 ot the liKome-tax Act is a special jurisdiction and 
forms no part of the Court’s t)riginal or Appellate 
Jurisdiction. The High Court is not a ('ourt of appeal 
in inc(jme-tax cases. Its fuiiL tions are Cvrnfined strictly 
to the disposal of references on points of law*. {Tort 
IVtlhams and Jack. J J.) COMMISsIONF.R of INCOME- 
TAX, UKNCAL V. HUNtJEKMIKI) INVESTMENT TRUST, ! 

ltd. 62 Cal. 671 - 39 C. W.N. 1140. , 

S. 66 — Mandamus to Commissioner to state ease \ 

— Case triable in Rind — Disci et ton of High Court. 

Wheie a case, if stated by the Commissioner of In- j 
come-tax, would have to be referred to the Court of the 
Judicial Commissioner in Sind for decision, it would not 
he right for the bombay High Court in the exercise of 
iu discretion to make an order under this section , 
requiring the Commis',ionei to state a case to it, even if i 
the bom bay C’onrt has jurisdiction to do so by reason 
of the fact that the t'ornmissioner of Income-tax bombay, 
is a public otticer resident in bombay. {Beaumont t C. 

J. and B/ackwelf /.) INDIAN LIKE AS.SaRANCE COM- 
PANY z/. COMMISSIONER OF INCOME-TAX, BOMBAY. 

I.R. 1931 Rom 273 -130 I.C. 593 --33 Bom.L.R. 36 
^ A I.B. 1931 Bom. 150 
[R. 26 S L.R. 235 (238) ] 

S. 66 — ''Obiter dictaP 

An assessee is not entitled to obtain a mere obiter 
di:ta, {Couitney-Terrell , C .J, Wort , Kuhvaut Sahay., 
Fazl Ah and Dhavle, JJ.) A NAN DA v. COMMISSIONER 

OF Income-tax, Hihar and Ori.ssa. 11 Pat 187= 
I.R. 1931 Pat 401 = 1331.0. 763 = 12 Pat.L.T. 915 
=A.I.R. 1931 Pat 306 (F.B.). 

- S. 66 — Point of tazv — Question zvhether debt is 

bad or trrecin'e ruble. 

Whether a debt is wholly or partly and to what ex- 
tent, bad or irrecoverable is in every case (and whether 


1 INCOME-TAX ACT (1922), S, 66. 

! the debtor is a human being or a joint stock company or 
; other entity) a question of fact, to be decided by the 
j appropriate tribunal upon a consideration of the relevant 
facts of that case. {Lord Russell of Killo'Menf) J)IN- 
; SHAvv z/. Commissioner of Income-tax, Bombay. 

, 61I.A. 318--68 Bom. 679=7 RPC. 21 = 1934 A.L. 
J. 797 = 40 L W. 253 = 36 Bom L R. 855 ^ 38 C. W.N. 
1129=60C.L J 63 = 150 I.C. 806 = 11 O W.N. 994-= 
I4A.WR 162 = 36 P.L R. 223= 1934 M. W.N. 852 = 
A I.R. 1934 P.C. 180 = 67 M.L.J. 213 (P.C.). 

— — S. 66 — Proceeding in contemplation — Power of 
; Commissioner to seek advice of High Court. 

Per Dali p Singh, J. — There is no section w’hich 
empowers the Commissioner to ask the advice of the 
I High Court as to the legality of any proceedings that he 
intends to take ami it would n )t be proper for the High 
! Court to express any opinion on the point because the 
point may never arise as the assessee may not ask for a 
1 reference on the i)oint anti secondly, because any deci- 
I sion or advice given by the Court on a question not 
directly arising before it cannot bind the bench that 
subsequently heirs tire reference, if any, upon this ques- 
I tion when it really does arise. {Addison, Ag.C.J., Dalip 
Singh and Din Mohammad , //) MaDAN MDHAN 
Lae V. Cdmmissioner of Income-tax, Punjab. 
IGLah. 937 -8 R.L. 286 -- 158 I.C. 718 -= 38 P.L.R. 

; 62= A.I.R. 1935 Lah. 742 (F B.). 

S. 66 — Question of fact — Compliance with the 

! terms of nolit e under S. 22 (4) See INCOME-TAX 
ACT, Ss. 23 (4) AND 66. A.I.R. 1932 Oudh 164. 

S. Question of law arising from statement 

of Commissioner. 

It is open to the High Court when hearing the case on 
the statement of the Commissioner to decide what are 
the r|uestions of law which arise. {Niamitullah and 
,Bennet,/J.) BIRADHMAL I.CJDHA v. INCOME-TAX 

Commissioner. 56 All. 504 = 153 I.C. 722 = 7 B. 
A. 574=1934 A.L.J 1213-A.LB 1934 All. 217. 

S. 66 — Question of laio — Bad debt — Finding 

I as to. 

No doubt the question whether a debt is a bad debt 
and if so at wdrich point of time it became a bad debt, 
is a question of fact to be decided in the event of a 
dispute by the appropriate tribunal. But the conclu- 
sions of the appropriate tribunal must be based on 
relevant and admissible evidence, and the question 
whether there is such evidence to support the conclu- 
sions arrived at by the Income-tax authorities is a 
question of law' open to consideration by the High Court. 
{Addison and Din Mohammad , J J ) IIUKAM (>HAND 
JAG.\DHAK MAL V. THE COMMISSIONER OF INCOME- 
TAX, PUNJAB, LAHORF. 160 I.C. 324 = 8 R.L. 527 
= 37 P.L.R. 497 = A.I.R. 1935 Lah. 637. 

3. 66 — Question of law— Facts amounting in law 

to refusal by .dosistant Commissioner to perform obliga- 
tions imposed by the Act. 

before declining to adjudicate on the merits of an 
1 appeal on the ground that it is birred by the proviso to 
' S. 30 (1) it is incumbent on the Assistant Commissioner 
to satisfy himself that the assessment was not merely 
' ostensibly but genuinely under S. 23 (4). His decision 
ion this point and bis rejection of the appeal are a 
proceeding in connexion with an assessment and it is 
the duty of the Commissioner if required by the asses- 
' see to state the question of law whether or not the facts 
I established before the Assistant Commissioner are such 
as to bring the case within the ambit of proviso to 
' S. 30 (1). 10 Lah. 596, Foil. {Courtney Terrell, C.J., 

I Wort, Kuhoant Sahay, Fazl AH and Dhavle^ JJ.) 

, ananda V. Commissioner of Income tax, Bihar 
; AND Orissa. 11 Pat. 187=I.B. 1931 Fat. 401 = 133 
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I.O. 753 = 12 Pat.L.T. 916 = A.I.R. 1931 Pat. 306 
(P.B,). 

S. Q^—Qtiesiioft of iaiv — Method of accounting 

— Whether profits am be deduced therefrom. 

Whether the evidence tendered befoie the Income-tax 
authorities e^talili^hed that ihe method of accounting 
was such that the profits and gains of the husinebs could 
not be properly dccliued therefrom is a question of f.ict. 
{^Addison and Sale, //) NiKl I)KVI ('OMMIS- 
sioNER OK Income-tax, Punjab. A.I.R. 1934 Lah. 
977. 

— — S. 66 — Question of laio—Su/fieiency of t arise 
under S . 27. 

The decision of the Income-tax Officer under S. 27 of 
the Income tax Act tliat no sufficient cause for non sub- 
mission of a return w.is sh()wn by llie asses'^ee, is essen- 
tially a question of fact and not of law that can be 
refeired to the High C'ourt. {Addtunt and Sale. /./.) 
NANNEH MAL JANKI 1)AS7^ COMMIS.SIONKR op IN- 
COMK-TAX. 16 Lah. 462 -166 I C. 2*27 -7 R.L. 
882-36P.L.E. 198 = A.I.R. 1934 Lah. 983. 

*8. 66 — Question of law — Validity of assessment 

under S. 24 (4). 

The validity or otherwise of an assessment made by 
the Income-tax Officer under S. 23 (4) of tlie Income- 
tax Act, ex 'ept where he made the assessment mala fide 
and arbitrarily in the aense that he acted recklessly or 
fraudulently, is not a question of law that can be refei- 
red to the Ilighl-’ourt. (Addison and Safe, J Jf) 
NANNEH M\l. lANKI 1)AS v. COMMISSIONER OK 
Lncoi:-tax. 16 Lah 462 = 1561.0. 227 = 7 R.L. 882 
= 36 P L.R 198 - A.I.R. 1934 Lah. 983. 

— 3. 66 — Question of laiu or fact —Quest ton ^ if 

accounts indicate true income of asse^see. 

Where tlie only question is whether the accounts of 
the assessee are maintained in such a w’ay that they 
indicate the true income of the as.s(?ssee, reference cannot 
be made to the High Court since it is a question not of 
law but of fact. (Addison and Sale,//.) DiwaN 
CHAND V. CO.MMISSIONICR OF INCOME-TAX, 
PUNJAB 160 LG. 144 = 8 R.L. 496-= A.I.R. 1935 
Lah 841. 

S. 66 — Re-casting of issues — Poiver of Iliifh 
Court on reference. 

On a reference by the (ujinmissioner of Income-tax it 
is open to tlie High Court to re-settle the issues aiising 
in the case and to answer them. (Mukerfi and Ilcnnet, 
yy.) BH.AGW.ATI PKaSAD, in matter of, 54 All. 
496 = I.R. 1932 All. 492 = 138 l.C, 682 = 1932 A.L.J. 
S89 = A.IR. 1932 All. 390. 

[Rel. 28 S.L.K. 174 (179).1 

'S. 66 — Reference on direction of Hi^h Court — 

Propriety of point bein^ raised — Whether can be ques- 
tioned by the Penck disposing of the matter. 

Where before issuing notice the High Court decided 
whether a certain point had already been decided and 
eventually ordered a reference to be made. 

Held, that it was not competent for the Bench finally 
disposing of the matter to consider whether the point 
should be allowed to be roXsfuX. (Macnair. O./.C.and 
Jackson, A.J.C.) KaMAKRISHNA RaMNATH v. CO.M- 
MlSSIONER OP' INCOME-TAX, C.P. I.R. 1932 Nag. 
95 = 139 I C. 290 = A.I.R. 1932 Nag. 65. 

— — S 66 — Reference under — f/ts^h Court ivhether 
can come to contrary findings of facts — Production of 
accounts for first time before High Court— Perm: ssibi- 
iity. 

It is not open to an assessee to ask the High Court 
upon a reference under S. 66 to examine his books of 
account and come to findings of fact contrary to those 
arrived at by the Commissioner in the case stated. Still 


INCOME-TAX ACT (1922). S. 66 (1). 

less it is intended that the High Court should be a la.st 
resort for the production of books which were not pro- 
duced before the Income-tax Olficers. (Rankin. C. /., 
C.C. Chose ani Piickland . //.) BINJRAJ IIUKUM 

Ch.aNI). I n the matter of , 58 Cal. 1146 - I.R. 1931 
Cal. 933 = 134 1.0. 933 = 54 CL. J. 650 = 35 C.W.N. 
589 -A.I.R. 1931 Cal. 683 (SB.) 

Ss. 66 and Reference under— Jud gmetit 

not appealed at^ainst — finality of. 

Upon a refer ence of questions of law made by the 
Coiiimis''ioner of Income-tax under S. 66 of the Act the 
prior judgment delivered by the High Court , if not 
appealed against is binding between the parties (/ e., the 
Income tax authorities on tlie one hand and the assessee 
on the other) and such judgment, whether light or 
wrong, must govern the relation of the parties in the 
paiticular case. (Sir George fownae^.) (XiMMlSSiONP'R. 
OP' Incomp: TAX, U.P. v. Tkiiri Carwai. Sta'i p:. 61 
LA. 1 = 66 All. 1 = 3A.W.R 97 = 11 O.W.N. 151 = 
36 Bom.L R. 257 = 59 0 L J. 116 = 1934 M.W.N. 
161--6B.P.C.56- 38 C.W.N. 314 = 1934 A L. J. 166 
39 LW. 278 = 147 10. 434 = A.I.R. 1934 P.O. 
34 = 66 M.L J. 127 (P.C.) 

S. 66 — Reference under — Hew point whether can 

be raised. 

The High Court will not consider any p'fint of law 
that was not raisetl before the appellate officer or the 
crommissioner himself by the asses^ees. (Mukerji and 
yy.) RadhEY r.AL BaI.MAKUND, Inte, 62 
All. 991 = LR. 1931 All. 298- 130 l.C. 634 = 1930 
A.L J. 1548 = A.I.R. 1931 All. 23. 

~S. 66 — Reference under — Practice — Counsel for 

assesiee — Right of reply. 

The practice to be followed under references under 
S. 66 should be th it the Counsel for the assessee should 
begin and should also have a right of reply. A.I.R. 
1921 C'al. 40, Foil. 

Quaere . — Whether the Counsel for the Crown as such 
should be afforded a general riglit of reply. Afarquts 
of Chandos v. Inland Revenue Commissioners, (I85l) 6 
Ex. 464, Ref. (Aston and Rupdiand , A./ Cs^) COMMIS- 
SSIONKR OK INC0MP:-TAX, HOMBAYr\ KHKMCHAND 
KAMiiAS. 27 S L R. 243 = 6 I.R. (Sind) 28= 145 I.O. 
254= A. LB. 1933 Sind 148. 

— ■ ■ ’S. 66 — Reference under — Rules of procedure — 
Chapter XXX-A, Original Side Rules of Calcutta 
High Court. 

The Income-tax AlI does not lay dmvn any rules of 
procedure for references under S. 66 of the Act, and the 
(’alcutta High Court has made tire rules contained in 
Chapter XXX A of its Original Side Rules, This it had 
jurisdiction to do in the absence of any spe ific provision 
in the Act, (A n t Williams and Jack, //.) CoMMI.S- 
.SIONEK OK Income TAX, BP'.NGAI.u. IIUNtiERPORD 

lNVp:srMENT Trust, Ltd. 62 Cal. 671 - 39 O.W.N. 
1140. 

^Ss. 66 and 33 — Amending Act of 1933 — Retros- 
pective operation. 

Amendment to S. 66, Income-tax Act, by the Amend- 
ing Act of 1933 giving a right to the asi^essee to reopen 
an order of the Income-tax Commissioner under S. 33, 
on a reference to the High Court is not a mere matter of 
pror'edure and cannot be construed to give a restrospec- 
tive right to an assessee to claim a reference from an 
order passed before the amendment same in force, 
(Addisod and Sale, //.) ATA-UR RaHMAN v. INCOME- 
TAX COMMISSIONER, LAHORE, A.I.R. 1934 Lah. 
j 1013 (2). 

S. 66 (1) — Costs of reference — Deposit for refer- 

’ ence., included in. 
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Where the Court has awarded costs to an assessee as 
against the Commissioner on a reference to the High 
Court, the amount of Ks. 100 deposited by the assessee 
as fee for reference is part of such costs and must be 
deemed to be included in the order. 52 AH. 991, Foil. 
iMukern and Niamatullah, //) LahmaN DaS BaBU 
Ram 7' Commissioner of income tax, UP 148 

I. O. 3ii6-6 R.A. 692=1933 A.L.J. 942=A.I.R. 1933 
All. 853. 

S. 66 (1) — Grounds of reference — Whether 

binding on fJtgh Court. 

The grounds mentioned in the opinion of the Com- 
missioner are not necessarily binding on the High Court 
and the Court is entitled to go through the whole record 
for a proper determination of the Questions raised. 
{^Beaumont, C /. and Rangneka^ , /.) COMMISSIONER 
OF Income tax, Bombay v , national Mutual 
AS.S 0CIAT10N oi* Austalasia, Ltd. 67 Boiii.519 = 
14710.370-6 R.B. 199-36 Bom. L.R. 896-A.I. 

B. 1933 Bom. 427. 

— S. 66 (1) — No question of law — Aisessment in 
previous year — Quedton as to escaping assessment. 

When an assessment has already been made in res 
pect of the previous accounting year under S. 34, the 
question whether ail income which had accrued and had 
escaped assessment had been assessed to tax or not 
depends upon the investigation of facts of the case. (C. 

C, Chose t A C.J.^ Pearson and A/uker^i, //.) BaLUEO- 

DAS K AMES WAR, /// ^/. 135 I.C. 280 = 1. 

B. 1932 Oal. 88-A.I.R. 1931 Cal. 761 (S.B.). 

— Ss. 66 (1) and 33 — Order arising under S, 33 
— No obligation on Commissioner to \tate case. 

There is no expiess obligation upon the Commissioner 
to state a case on an order arising under S. 33; nor has 
the High Court power to order him to do so under S. 45, 
Specific Relief Act, The Commissioner has a discre 
tionary power vested in him. 7 Rang. 58l, Foil.; 49 M. 
725 (S.B.), Hiss. Brom, (^Beaumont ^ C.J. and Blackwell ^ 

J. ) Ta'ia Hydro Jllectric agency, i.td. 

COMMLSSIONER OF INCOME-'J'AX, B0MBA\ . 58 BOm. 
361=160 I.O. 62 = 6 K.B, 420 = 36 Bom.L.R, 23= A. 
I.B. 1934 Bom. 62. 

S. 66 (1) —Power of Commissioner to tefer addi- 
tional questions. 

In making a reference to the High ( oiirt, the Com- 
missioner has power to refer additional questions other 
than the matter formulated in the question sent down to 
him. {Addison^ Ag. C.J. and Dm Mohammad y Jf) 
Beli Ram cNl Bros. v . Commissioner of Income- 
tax, Punjab. 160 I.C. 617=8 R.L. 666-AIR. 
1936 Lah. 681, 

S. 66 {X)— Question of law— Modes of assessment ! 

— Adoption of one mode— Discretion of Income-tax \ 
Officer — I ntirference. j 

Where, given a certain state of facts the law enjoins ! 
that a computation shall be made upon some other basis 
and in some other methotl both those factors being ' 
entirely within the dberetion of the Income-tax Officer, > 
the adoption of a particular basis and a certain method | 
cannot give rise to any question of law. {Bhide and 
P*^PP, //.) Ishar Das v . Commicsioner of 
INCOME-TAX. I.R 1931 Lah. 619 = 132 1 C 623 = 
32 P.L R. 314= A.I.R. 1931 Lah. 432. 

66 {^X)—Refes'ence by Commissioner suo motu 
—Right to begin. ' 

In a reference under S. 66 (1) of the Income-tax Act ' 
by the (Commissioner suo motUy the Advocate General I 
or Counsel on behalf of the Commissioner has the right ) 
to begin. {Beaumont , C. J. and Setty J.) COMMIS- i 
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INCOMB-TAX ACT (1922), B. 66 (2) and (3). 

NasarwanJI. 169 I.O. 41 = 8 R.B. 161 = 37 Bom.L. 

R. 112= A.I.R. 1936 Bom. 167. 

8. 66 (1 ) — Reference under — Duty of Commis- 
sioner to state specific point of law. 

It is the duty of the Commissioner, in a case stated 
under S. 66 of the Income-tax Act, to set out specifically 
the particular point of law upon which a determination 
from the High Court is sought to be obtained. The 
Court would not take upon itself the burden of investi- 
gating the facts for the purpose of finding out whether 
under any section of the Act a point of law could be ex- 
tracted therefrom, and then determining it. {Page^ C. 
J.yMyaBnand Mackney^ //.) COMMISSIONER OF 
INCOME tax, Burma v. V.S.A.R. firm. 12 Rang. 
633-1561.0. 334 = 7 R.R. 400 (1) = A.I.R. 1935 
Rang. 58 (1) (SB.). 

S. 66(2) — Annual value of property— Estimate 

— Increase of. 

The question whether the Income tax Officer is justi- 
fied in increasing the estimate of the annual value of the 
property from Rs. 1,200 to Rs. 3,000 merely on a finding 
as to the cost of erection of the buildings is one of law\ 
{Harrison and Dalip Singht //.) HaVKLI SHAH v. 
Commissioner ok Income-tax, Punjab. I.R. 
1932Lah. 435 (1) = 138 I.C. 212 = 33 P.L R. 11 = 
A.I.B. 1932 Lab. 187. 

S. 66 (2) — Applicability — Appeal filed beyond 

time f.xed under S. 30(2) — Rejection as sufficient cause 
made out for delay — Effect of —Order for statement of 
case —If I an be made. 

Where an api^eal is presented to the Assistant Com- 
missioner beyond the period of limitation fixed by S. 30 
(2) of the Income tax Act, and the latter refuses to 
entertain the appeal, not being satisfied that there was 
sufficient cause for delay in presentation of the appeal, 
the appeal does not proceed beyond the stage referred to 
in S. 30 (2); no action can therefore be taken under 

S. 6b (2) of the Income tax Act and the High Court 
cannot direct the Commissioner to state a case. {Niama- 

‘ tullah and Bennety //.) ShIVNATH PRASAD v. COM- 
! MISSIONER OF INCOME TAX, CENTRAL AND UNITED- 
I PROVINCFS 67 All. 971 =- 165 I.C. 124 = 7 R. A. 89& 

I -1936 A.L.jr. 846 = 1936 A.W.R. 742 =A.I.R. 1936* 
All. 672. 

S. 66 (2) — Applicability — Order ref using refund 

under S. 48 — Refusal by Commissioner to interfere 
under S. 33 — Application under S, 66 (2) — Alaintain- 
ability. 

Where the Commissioner of Income tax, acting under 
S. 33 of the Income tax Act, refuses to interfere with, 
the Income-tax Officer's order refusing a refund under 
S. 48, the Commissioner’s order is not prejudicial to the 
part}’, because it does no more than leave him in the 
position created by the order of the Income-tax Officer, 
His position has already been prejudiced by the Income- 
tax Officer’s order of refusal. An application to the 
Commissioner under S.66 (2) is not therefore competent, 
because that section only applies when the order under 
S, 33 itself alters the position of the assessee or applicant 
to his prejudice. {Beasleyy C./., Ramesam and Kmgy 
JJ.) VENKATACHALAM CHETTIAR V. COMMISSIONER 
OF INCOME TAX, Madras. 68 Mad. 367 = 1661.0. 
64-7B.M. 634 = 1936 M.W.N. 676 = 41 L.W. 329^ 
=A.I.R. 1936 Mad. 379 = 68 M.L.J. 227 (P.B.). 

S. 66 (2) and (3) — Applicability — Reference — 

Procedure— Duty of assessee — Duty of Income tax Com- 
mtssiofter and of Court. 

S. 66 (2) of the Income-tax Act does not require the 
assessee to formulate precise questions of law. What 
he has to do within the prescribed time limit is to re- 
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INCOME-TAX ACT (1922), 8. 66 ^2). 

quire the Commissioner to refer to the High Court any 
question of law arising out of the order or decision of 
the Assistant Commissioner; and then the Commissioner 
has, within sixty days, to draw up a statement of the 
case and refer it to the High Court, with his own opinion 
thereon. Wheie the Commissioner refuses to state a \ 
case under S. 66 (2), on the ground that no point of law j 
arises, the Court can, under S. 66 (3), require the ■ 
Commissioner ^o state “the case” that is, the case which : 
he ought to have stated under Sub-S. (2) and to refer 
it to the Court, if it is not satisfied with the correctness : 
of the Commissioner’s view of the case. If the Court | 
thinks that questions of lavs’ arise, it should indicate to ; 
the Commissioner, what those questions are, though the ; 
actual framing of the questions rests with the Commis- j 
sioner. But the Court under S. 66 (3) is no more limited j 
than the Commissioner under S. 66 (2) to the precise 
questions formulated by the assessee. {Beaumont^ C.J. 
and Rangnekar, J.) VaDILAL LaI^LUBHAI v. COM- 
MISSIONED OF Income tax, Bombay. 69 Bom. 406 
= 166 LC. 1097 = 8 E.B. 97 = 37 Bom L.R. 89=AI. 
B. 1935 Bom. 170. 

3. 66 (2) — Application under — Assistant Com- 

mis sioner hearing appeal from assessment, officiating as 
Commissioner — Pjiver to dispose of. 

There is nothing in the Act to prevent the officiating 
(Commissioner wffio .ns the Assistant Commissioner had 
heard the appeal from assessment from disposing of the 
application under S. 66. (Addison and Sate, //,) 
NIKI DEVI V. COMMISSIONER OF INCOME-TAX, 
PUNJAB, A LR. 1934 Lah. 977. 

—8. 66 (2)’--Assessment under S. 23 (4) — Order 
re fusing to cancel — Same upheld by Atst slant Commis- 
sioner — Reference to fftgh Court. 

When there is ample evidence upon w’hich the Income- 
ta.x Officer can find that theie was no '•ufficient cause 
pievenling the assessee from producing account books 
requisitioned under S. 22 (2) and it appears upon that 
ground he had lefused to cancel the assessment made 
under S 23 (4) and his order is upheld by the Assistant 
Commissioner on appeal for the same reason, there is 
tio question of law arising under the circumstances for 
the purposes of S. 66 (2). (Page, C.J.. Das awl Mating 
Ba, /J.) Commissioner OF IncoiAie tax, Burma 7/. 
A.K.R.P.L. A. Chettyar Firm. 9 Rang. 21 = I.R. 
1931 Rang. 189 - 1321.0. 667 = A.I.R. 1931 Rang.97. 
[R. 9 K. 28(300) CF.B.).] 

-3. 66 C2) — Case stated-— ‘Mode of formulating 
questions, 

111 stating a case to the Hight Court, the Commissioner 
should not frame the que‘=tions in general terms. Also he 
should state only such questions as are intended to be 
answered by the High Court. In such c;'s.es if the Com- 
missioner thinks that there is a point of law proper to 
be referred, he is not bound to refuse merely because 
the assessee has not framed it properly. He can frame 
it properly and then refer it. {^Rankin. C C,C, Chose 
and Buckland, J}.) KRISHNA KUMAR AND 
MaHENDRA Kumar (;hOSF, in the matter of 
68 Cal 906 - 1 R. 1931 Cal 648 = 133 IC. 184-35 
O.W.N. 312 = AIR. 1931Cal 543(S.B.). 

8. 66(2) — Finding of fact — Finality — Question 

of reasonableness of notice. 

It is for the Commissioner in stating a case to find 
facts which must be accepted by the High Court, 
Whether the time granted by the Income-tax Officer 
under a notice as required by S 23 (2) is reasonable or 
not is a question of fact, {Rankin, C .J„ Pearson and 
S. K. Chose, JJ.) SadaKAM PURANCHAND, Jn the 
matter of, 134 I C. 1276 = LR. 1932 Oal. 69=A.I. 
R. 1931 Oal. 729 (8,B ). 


INCOME-TAX ACT (1922) 8.66(2). 

8. 66 (2) — Order m appeal — Reference, 

Where the Assistant Commissioner hears the appeal 
of the assessee and passes an appellate under S. 31 
dismissing the appeal, the requirements of S. 66 (2) are 
satisfied, whether the A^sista^t Commissioner has juris- 
diction or not. {AUon and Rupchand, A. J. Cs,) 
KHEiMCHAND RAMDA.S tj. COMMISSIONER OF 
INCOME-TAX. 28 8.L.R. 174 = 149 I.O. 1204-6R. 
8. 255= A.I.R. 1934 Sind 46. 

3. 66 (2) — Order for costs — Fees of Rs, 100 

paid Tvhether can be allowed. 

The fee of Ks. 100 paid along with a refeience under 
S. 66 (2) forms pait of the costs ot and incidental to the 
reference and may be allowed to the assessee in a 
proper case. {Page, C. /., Das and Mya Bu. //.) 

Commissioner OF Income-tax, Burma 7^Milne. 
,11 Rang. 454 = 148 I.C. 98 = 6 R.R. 197 -A.I.R. 
1934 Rang. 4 (.SB.). 

1 — S. ^^{2) '-Order refusing mandamus — Nature. 

\ A decision to the effect that a mandamus should not 
I be issued on an application under S. 66 (3) is a final 
1 judgment. {Broadivay, Dalip Singh and Tapp, JJ.) 
i Feroze Shah Kara Khel v. Income-tax Com- 
' MIS.SIONER. PUNJAB. 12 Lah. 166-I.R. 1931 Lah. 

! 672-132I.C. 704 = 32P.L.E. 234 = A.I.R. 1931 Lah. 
! 138 (F B.). 

i Ss. 66 (2) and 33 — Proceedings before Assi.stant 

I Commissioner — Validity of—Enejuiry into— Ultimate 
j authority on the que.stion whether the proceedings 
I before .Assistant Commissioner were ultra vires or not 
j is the High C'oiirt and not the Commissioner. See 
! INCOME-TAX ACT, S. 33. A.I.R. 1933 Sind 158. 

j 8.66 (2) — Question of law —Arithmetical ex- 

I elusion from amount assessable — J)ectston by income tax 
I a nthori ti es — Reference . 

I The question raised was whether a certain amount 
! ought to have been left out of account, as in lespect of 
j it no profit accrued to the assessee. The income-tax 
I authorities consirlered the question whether the .said 
; amount should, as an arithmetical matter, be exclmled. 

I Held, that the point raised did not involve a question 
i of law so as to form the subject-matter of relerence to 
' the High Court. {Raza ami Smith, J J.) ASCJHAK ALI 

! Mahomed Au Commissioner of Income-tax, 
i U, P. IR. 1932 Oudh 123 = 136 I.O. 331 = 8 O.W. 
i N. 1366=A.I.B. 1932 Oudh 10. 

I S. 66 (2) — Question of law — Income tax Officer 

\ estimating income under S. 13 proviso, 

I Where the Income-tax (Jfficer finds as a fact on the 
; evidence that complete accounts has not been produced 
j before him and proceeds to estimate the income under 
. the proviso to .S. 13 of the Income-tax Act, no question 
j of law anse.s. {Addison and Sale, JJ.) KUIJA Mal 
i Raunak Ram .v Commissioner of Income-tax. 
i 16 Lah. 416 = 157 I.C. 911 = 8 R.L. 160 = 37 P.L.R. 
I 513= A.I.R. 1936 Lah. 639. 

I — S. 66 (2) — Questions of laxv — Questions under 
j A’j. 43, 30 {1) and 23 (4). 

j The question whether a person is rightly declared an 
I agent under S. 43 and the further question, whether 
j when an assessment is made under S, 23 (4), the proviso 
I to S. 30 (1) bars an appeal, though the appeal is not 
i against the assessment but against the order of the 
Income-tax Officer declaring the assessee to l)e liable 
aie questions of law and the reference under S. 66 (2) 
to the High Court on such questions is competent. 
{Staples, A.J.C.) GOKULDAS CHUNNILAL V. COM- 
MISSIONER OF INCOME-TAX. 28 N.L.R. 194= IB. 
1932 Nag. 155 = 140 1.0. 490= A I R 1932 Nag. 
152. 
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S. 66 (2) — Question of law not raised in appeal 

— to demand reference. 

A question of law which has not been raised in the 
appeal to the Assistant Commissioner does not arise out 
of the orth r under S. 31 of the Income-tax Act. The 
assessee has therefore no right to demand that that ques- 
tion should lie referred by the Commissioner. {Addison 
and .Sale, //.) JAMNA DHAR POTDAR & CO. 
COMMI.S.SIONRK OF INCOME-TAX, PUNJAB. 165 I.O. 
626 -7 R.L, 728-36 P.L B. 490=A.I.R. 1936 Lah. 
201 . 

■ ' ■' -Ss 66 (2) and 27 — Question of law' — Sufficiency 
of cause fo^ setiin ^ aside ex parte assessment. 

Sufficiency of cause for having ex parte assessment 
reopened under S. 27 of the Income-tax Act is certainly 
a question of fact dependent on the circumstances of 
each case. Hat since is determination essentially 
depends upon the exercise of judicial disci etion, the 
question wdiether dist lotion has or has not been exercis- 
ed in the sound and rea'-onable manner in reaching the 
conclusion invariably involves a question of law. A.I.R 
1930 Rang. 33, A.I.R. 1930 Rang. 78, Kel. on. 
{Gtille. J.C. and Subhedar, A.J.C.) COMMISSIONER 
OF INCOME-'IAX, CENTRAL AND UNITED PROVINCES 
f/. LaXMINARAIN liADKIDAS AGARWAL. 31N.LR 
32=153 I.O. 7-7 R.N. 111-A.IR, 1934 Nag. 
183 (2). 

S. 66 (2) — Reference — Competency of — i/iic^- 

tion of law involved. 

Wheie it was admitted by the assessecs that certain 
sums of money had been received by them as intciest 
from third parties and it wa.s pleaded by them that , 
although iluse investments stood in their names, yet the ; 
money was the money of their sister and had been i 
invested on her behalf, the onus lay on them to prove j 
their plea and it was open to the Income tax Officer as 
a mattei of law to hold that the evidence produced by 
the asstssees was insufficient to discharge the onus of 
proof which lay on them. It is also open to the Income- 
tax Officer to hold that a certain agreement filed by the 
assessees had not been proved to be a genuine transac- 
tion and thfrefoie he does not violate any rule of law' 
in rejecting it. Thus no question of law’ having been 
raised, the reference is incompetent. {Mukerji and 
Eennet, JJ.) NaRAIN DaS MohaN LAL, In re. 

I R. 1933 All. 389-1441,0. 144= A.I.R. 1933 All. 
231. 

- ■■■■ ' S. 66 (2) — Reference to High Court — Rtasons 
for re fi seme and questions on reference to be kept 
separate — Desirability of separate documents. 

Where the assessee asks the Commissioner of the 
Income-tax to refer certain points of law’ to the High 
Court it is correr t and proper that the Commissioner 
should write a judgment, so to say, giving his reasons for 
Ills conclusion. Hat if pail of the conclusion to which 
he conies is that it is right to refer a certain question to 
the High Court, then he ought in stiictness to make out I 
another document, namely, a statement of the case upon | 
that point for the opinion t'f the High Court. The order I 
that he makes will no doubt give reasons W’hy he will ' 
fatatea case on certain questions and refu?e.s to state a I 
case on other questions. Hut when he conies to state a j 
case he has got past that stage, and is only concerned , 
with the que'‘tion'« which he intends to refti to the High j 
Court and the fa( Is bearing theieon. The two things I 
might with gteat advantage be separate documents 
CRankifi. 6"./., C. C. Chose a tut Buckland, J J.) 
Krishna Kumar AND Mahendra Kumar Chose, 
In th matter of 68 Cal. 906 -I.B. 1931 Cal. 648 = 
133 1,0. 184 = 35 C.W.N. 312 = A.I.R. 1931 Cal. 643 

(as.). 


I INCOME-TAX ACT (1922), S. 66 (2). 

I S. 66 (2) — Reference — Question of exemptioft^ 

I under S. 14 (1). 

I III the assessee.did not, during the assessment, by the 
I Income-tax Officer or in his appeal from that assess- 
I ment, raise the issues necessary for the determination of 
, the question of fact which arises under S. 14(1), the 
question cannot be raised in reference as it does not 
arise out of the appellate orde. {Courtney-Ter rell , C. 
J. and Agirwala,/.) COMMISSIONER OF InCOME-TAXV 
Hihar and Orissa v . Maharani J.akshmibati 
Saheba. 14 Pat. 313 -154 10 866 = 7 R.P. 497 = 

, 16 Pat L.T. 171 = A.I.R. 1935 Pat. 8. 
j S. 66 (2) — Reference — Question of offence under 

! 52. 

I The question whether after the filing of a revised 
return, the assessee can be deemed guilty under S. 5^ 
cannot be referred to High Court. Reference can be 
made to the High Court of any question arising out of aa 
Older under S. 52 pas^evl by an Assistant (Commissioner, 
whether such order is contained in the order in appeal/ 

, or whether it it is contained in a separate proceeding. 
So an Older for the prosecution of an assessee under 
1 S. 52 cannot form the basis of refeience to the High 
I Court. {iMukerjt and Rennet, y/) NAKAIN DaS 

' M(Jhan Lal, 7//;^. I.R 1933 All. 389-144 I.C. 

! 144 = A.I.R. 1933 All. 231. 

; S. 66 (2) — Reference — Right of assesset— Point 

i not raised — Effect. 

: The only right conferred upon an assessee to clainv 

I a reference to the High Court undei S, 66 Cl. (2) of the 
Act is in respect of questions ot law^ arising from an 
I order passed under S. 31 or S. 32 of the Act or from a 
decision by a Hoaril of Trade under S. 33 {a) of the 
Act, Where the Assistant ('ommissoner of income-tax 
has no occasion to deal with or apply his mind to a 
point of law, the point not having been raised before 
' him, such point of law cannot be said to arise out of 
j his order and the assev^ee can claim no refeience in 
j re‘-pect of that point 22 (^). H. I>. 484, Kef (Case-law 
I discussed ) {Rnpehand and Mehta A./.Cs.) COM- 
I M1S.SIONER OF INCOME 'I’AX 7’. SlND LIGHT RY. CO.. 

1 LFD. I.R. 1932 Sind 90-138 I.O. 673=^27 S.L.B. 

I 47 - A.I.R. 1932 Sind 189. 

I S. 66 (2 ) — Reference under — Qn^'dion veh ether 

' person is member of a joint Hindu family — Jf one of 
\ fait — Inference 7vrQiigly drazvri by Commissioner — 

I Poxoer of High Court. 

j The question w hether a person is or is not a member 
I of a joint undivided family is one of fact, but when the 
j tribunal of facts slates the ciicumstances on which it 
: relies for its finding, and those ciicumstances do not in 
I lawr lead to the conclusion anived at by the tribunal of 
fact, it is open to a Court of Law to draw’ the proper 
inference from the ciicumstances stated. {Courtney' 
Terrell, C. J., fChaja Mohammad Noor and Agatzoala, 
\//.) VisHESWAR Singh Commissioner of In- 
come-tax, B. & O. 14 Pat. 785 = 7 R P. 685 = 166 
IC 116=16 Pat.L.T. 351 = A I.R. 1936 Pat. 342 
(S.B.). 

S. 66 (2 ) — Rules framed by Lahore High Court 

Rr, 11 and 12 — Pozver of Court to direct Commissioner 
to make modified statement of case. 

Where the asse.ssee had ample notice that a reference 
had been made to the High Court by the Commi‘>sioner 
I in the form originally proposed by him and he has made 
no application in waiting, to the High Court to decide 
the question under R 12, it is not open to the High 
Court on an oral application made at the end of argu- 
ments in reference, to direct the Commissioner to make- 
a modified statement of the case by Commissioner. 
{Jai Lai and Skemp, //.) SONA RAM v, InCOME-TaX. 
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Commissioner. 161 I.C. 491 = 8 R.L. 763 = A.I.B. 
1936 Lah. 727. 

' — S. 66 (2) — Rules framed by Lahore Ht^h Courts 

R, 12 — CommtSiiofier Not modifyiNi^ reference — Duty 
to notify the asse^see. 

It is the duty of the Commissioner on receipt of objec- 
tions by the assessee to notify to the lattei, if he does 
not modify the leference, that he is not preparer! to 
accede to his prayer to modify the proposed refeience to 
the High Court. (^Jat Lai and Skeinp^ y/>) SONA 
Ram 7'. Income-tax Commissioner. 161 I.C. 491 
= 8 R.L. 763 - A.I.R. 1935 Lah 727. 

- ■ S. 66 (2) — Ruler for fuahtu^ application undtr \ 
Rr,\\ and \2 {Pun jail) — Duty of Conimtssionei . 

Under the lules regarding applications undei S. 66 
(2), it i‘' the duty of the (3omnn.ssioner to settle the case : 
in its final foi m only if no suggestion, addition or : 
amendment is received by him uithin 14 rlays; but if a ' 
question drjes arise on the statement of the case, it is 
clearly his duty to decide whether he and the assessee ■ 
are able or unable to agre*^. {^Jai TaiI and Monroe, J J.) 
Kangka Vam.ey State Co., i/ro. in the mattci \ 
of. 6 IR (Lab.) 252 (1)-146 I.C. 599 = A.IR. | 
1933 Lah. 859(1). ; 

S. 66 (2) — Scope and construct'on — Order under ' 

S. 3 1 — What amounts to — Dismissal of .ip])eal as ])aired j 
by limitation— If one cf)r.fiimipg assessment —Power to : 
require statenient of case. .Sec INCOME-TAX ACT, Ss. j 
31 AND 66 (2). 155 I 0. 124 - A I.R. 1935 All. 572. 

S. 66 (2) — Scope — Order under S. 31 re/eetinsj 

appeal — Maintainahhtv of appeal — Reference to f/tgh \ 
Court. I 

S. 66 (2) does not .say expressly that the remedy ptovl- j 
ded by that section will not be available where the assess- ; 
ment Is not appealable; all that it lequires is that there i 
should be an order or decision under S, 3l or S 32. ; 
Under S. 3l the A.ssistant C’ommisvioner has the power j 
to allow the appeal as w'ell as to reject and the mere | 
fact, that he rejects it on the ground that in his opinion j 
no appeal lies, will be no ground for treating the order i 
as one nit under S. 31. In .sm h ('ases the asse.ssee can . 
take to the High Court at least the limited question as to j 
whether an apjreal did 01 did not lie in the circumstances , 
of the case. 49 Mad. 831, Ref. (^Courtney Ten ell. C\ ! 

IVorty Kuhvant Sahay, Fail Ah and Dharle, //.) I 
ANANDA 7/ COMMI.'SSIONER OF INCOME-TAX, HIHAR j 
AND Orissa. 11 Pat. 187 -I.R 1931 Pat. 401= I 
133 LO. 763 = 12 Pat.L.T. 915 = A.I,R. 1931 Pat 306 I 
(F B.). ; 

S. 66 (2) — Scope — Questuyn not arising out of j 
appellate order — Appealability. j 

S. 66 (2) piovides for a reference to the High Court 
of any question of law arising out of an order under 
S. 31 or S. 32, that is, an appellate order. Where the 
questions as to validity of notice or propriety of assess- j 
ment do not arise out of an appellate order, there 
cannot be a reference. {Pa tie, C.J., Das and Mating \ 
Ba, //.) A.K.K.P.LA. ChettyaR FIRM v. The. 
COMMISSIONER OK INCOME-TAX, HURMA. 9 Rang. 
25= I R. 1931 Rang. 206 --=132 I.C. 718 = A.I.R. 1931 
Rang. 98. 

— S. 66 (2) — ^^Sen'cd with notice of an order ' — 

Meaning of. 

The words “served with notice of an order” in S. 66 | 
(2) do not mean ‘‘served with a written notice" or 
“served with a copy of the detailed order giving 
reasons”. It is sufficient if the applicant or his repre- 
sentative is given notice of the order in Court. Where 
the order was announced to the applicant’s mukhtar-i an 
who was present in Court, notice to him is as good 
as notice to the applicant. {Jai Lai and Skemp, /.) 


I Harkishen Das v. Commissioner of Income-tax, 

I Lahore. 158 I 0. 382 (1) = A.I.R. 1936 Lah. 969. 

I S. 66 (2) — Supplementary questun of iaiu — 

! Time for. 

j The refusal of the Income-tax Commissioner to make 
a reference of a supplementary question of law submit- 
i ted to him one month after the A.ssistant (Commissioner 
' passed his orders, as being barred by time, is justified. 

[ {Rankin, C.J., C.C. G^iore and Bucklattd , J J.^ 

RAOHUNATHDAS SEWttAI. ( ’OMMISSIONFR OF 

INCOME-TAX. 1}en(;ae. I.R. 1932 Cal. 644 = 1391. 

! C. 699 = A I.R. 1932 Cal 411 (S.B ). 

S 66 (2) and (3) — As'.essmont to the best of 

judgment urifler S. 23 (4) — Power of High Court to 
require (^'ommissioiier to state a case ----Whether the 
reference involves an error of law’ cannot he subject 
of reference to the High Ctmrt. See lNCOMfc:-TAX 
Acr. Ss. 23 (4), 27. an?) 66 (3) AND (3). 66 All. 933 
-A.IR. 1934 All 659. 

S, 66 (2) and (3)- Case not rubmitted to Coni' 

ttnssioner under sub S. (2) — Jurisdiction of Ilt^k Couit 
to order him to refer. 

The High Court has no jui i.sdiction, on an application 
by an assesseo. under S. 66 (3), to order the Commis- 
sioner of Income-tax to state a case and refer any 
question of law’ for coii'^idcration by the High Court, 
which the asMsset* has not duly required the Commis- 
sioner to refer under S. 66 (2) ((Case-laW’ referred.) 
{Pair>, C.J , Dar and Sett, fj.) COMMISSIONER OF 
INCOME-TAX, PURMA V. C.IM..I:. CH K/PIA AR CON- 
CERN. 12 Rang. 322 = 6 RR. 391 = 150 I.C. 408 = 
AIR 1934 Rang 132 (SB.). 
fP. 1934 L. 977(971)] 

S. 66 (2) and (3) — Mandamus on Income tax 

Co 'timt r sinner. 

The asses«ee has no right to apply to the Court for an 
order in the nature of a mandamus under Specific Relief 
Act requiring the Commi.'^^ionet to state a case and 
refer a question of law bel'au^e a “specific and adequate 
legal reniedy” in that behalf is available to the assessee 
under S. 66 (2) and (3), Income-tax Act. (Case-law 
discu‘-sed.) {Page, C.J , Das and Sen, //.) COM- 
MI.^^SIONFR OF INCOME-TAX, PUR.MA 7 '. C.P L.E. 
C'HEITYAR CONCERN. 12 Rang. 322 = 6 R R. 391-^ 
150 I.C. 408 -A.I R. 1934 Rang 1.32 rs B.). 

[R. 13 K. 729(736); 62 C. JOii (l023).J 

' Ss 66 (2), (3), and 23 (4) — Quest ii)tt of laiv — 

Kx parte assessment not made the best of his fudg~ 
ment.'* 

A point of law’ would invarial)Iy be involved in an ex 
patte as'-e.ssmfnt which is not shown to have been made 
to the best of his jurlgment by the Income-tax Officer, so 
as to make it the sulrject of a reference to and decision 
by the High Court under vS. 66 (2) or (3). {Grille, J.C^ 
and Suhhedar, A.J.C.) COMMISSIONER OF INCOME- 
TAX, CENTRAL AND UNITED PROVINCES V. LaXMI- 

narain Padridas Agarwal. 31 N.LR. 32=163 
IC. 7=7 B.N. 111 = AIR 1934 Nag 183(2). 

S. 66 (2) and (3) — Scope — Reference — Fotmula- 

tion of question — Duty of assessee — Po7ver of High 
Court. 

The proper course for an asse'^see when he desires 
the Commissioner to refer a question of law' to the 
High Court is to formulate, under S. 66 (2) of the 
i Income-tax Act, the question which he desires to have 
i so referred. Under S. 66 (3), the High Court has pow’er 
I to diiect the Commissioner to refer some question other 
than that which the applicant has formulated, although 
generally, the High Couit should be slow’ to go outside 
ihe question which the party himself asked the Commis- 
sioner to state. {Beaumont^ C. /. and Mirza^ /.) 
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INCOME-TAX ACT (1922). B. 66 (3). 

NARAYAN ATMAKAM ». COMMISSIONER OF INCOME 
TAX, BOMBAY. 152 I.C. 972=36 Bom.L.E. 818= 
A-l s. 1834 Bom. 378. 
fF. 37 |!om.L.l<. 89 (91).] 

8. 66(3; — Asse^sdg in Sind — Relief under S. 45, 

Specific Relief Aci^ not open -- Amendment suggested. 

An as^es^ee who is assessed to Income-tax by an 
Tnco.nfj-tax Officer in Sind, unlike an assessce who is 
assessed by an officer amenable to the jurisdiction of 
High Court has no remedy under S. 45, vSpecific Relief 
Act, even though he cannot obtain relief under S. 66 (3) 
of the Income-tax Act. It is, however, for the Legis- 
laluretorernedy this anomaly by extending the provisions 
of S. 45, Specific Relief Act, or by amending S. 66 (3) 
of the Income-tax Act, so as to give him a right of refer- 
ence where Commissioner refuses to state a case on 
fanciful and unfounded grounds. {Mtlne^ J.C. and 
Kupchand, A./,C\) FIRM OK KHEMCHAMD RaMDAS t;. 
Commissioner ok incomk-tax. 26 S.L.R. 236 = 1. 
R. 1932 Sind 68-136 I.C. 762= A.I.R. 1932 Sind 1 

S. 66C3) — Assessment under S.23 (4) — Order 

under S. 31 — Ground for reference. 

The question whether an assessment made by the 
1 ncome tax Officer under S. 23 (4) is valid or not is not 
a question of law that arises or can ari->e out of an order 
of the Assistant Commissioner passed under S. 31, and 
such a question cannot therefoie be made the ground 
for an order by the High Court under S. 66 (3) requir- 
ing the C’ommib^ioner to state a case. 6 Kang 21; 8 
Kang. 203; 8 Rang 209; 7 Kang. 669, Overr. (^Paite^ 
Ld^sSy Maung Ba, Mya liu and Dnnk^ey J J ) 
ABDUL bAKI CHOWDllURY V. COMMISSIONER OF IN- 
COME TAX, BURMA. 9 Rang. 281 = I.R. 1931 Rang. 
226 = 133 I.O. 81 = A.I R. 1931 Rang 191 (F.B ). 

[F. 56 A. 933 (941, 944, 953) ; 36 T.L.K. 198 (l99) ; 
16 L. 462(464).] 

[Not Foil, 3l N.L.U. 32 (47).] 

— — S. ommissioner directed to state case — 

Validity of order cannot be consul: ted by Penck, 

It is not open to a Dench to consider whether an order 
under S. 66 (3) directing the (Commissioner to state a 
case was valid. {Aston and Rupckatid ^ A J,Cs.') 
Khkmchand Kamdas V, Commissioner of 
INCOME TAX. 28 S.L.R. 174 = 149 I.O 1204 = 6 
R.S. 265 = A.LR. 1934 Sind 46. 

■ ' ■ *S. 68 (3) — Copies of orders to be filed — Time 

taken for obtaining copies — Exclusion — Permissibility, j 
Where an application is made under S. 66 (3), the j 
rules provide that there shc^uld be copies of the orders ; 
of the Income tax Officer, the Assistant Commissioner ■ 
of Income tax and the Commissioner of Income tax ’ 


INCOME-TAX ACT (1922), 8. 66(3). 

be directed to transfer the question to the High Court, 
{Jat Lai and Dalip Singk, //.) PlONER SPORTS 
Ltd, Sialkot Commissioner of Income-tax, 

! Lahore. 6 I.R. (Lah.) 146 C2)=145 I.O. 944 (1) 

: =34 P.L.R. 900 = A.I.R. 1933 Lah. 832. 

I 8. 66(3) — Jurisdiction of High Court — Extent 

of, 

; The High Court has no jurisdiction under S. 66 (3) 

! to order the Commissioner of Income-tax to state a case 
! and refer a question for the consideration of the High 
i Court, which the assessee has not duly required the 
! Commissioner of refer under S. 66 (2). {Addison and 
I Sale, JJ.) Niki Devi Commissioner of Income- 
I TAX, PUNJAB. A.I.R. 1934 Lah. 977. 

j S. 66 (.3 ) — Matter in issue decided with refer- 

\ ence to previous year — Assessee whether can reagitate — 

I Reference, 

I Where the matter in issue has already been decided 
I in connection with a previous year's assessment, the 
! assessee cannot reagitate the matter before the Income- 
tax authorities or move the High Court for a reference, 
j when the assessment for a subsequent year is in ques- 
tion. (Findlay, J,C.) MALAK v. COMMISSIONER OF 
Income-tax, C.P. I.R. 1932 Nag. 100 = 139 I.O. 
295 = A.I.R. 1932 Nag. 68. 

I S. 66 (3) — No question of law — Determination of 

j market value, 

1 The question whether the goods still in transit can be 
I valued at market value prevalent at the place of destina- 
i tion does not involve any point of law. {Broadway 
I and JhonHone, //.) DALAK RaM v. COMMISSIONER 
! OF Income-tax, Punjab. 135 1.0. 597 = I.R. 1932 
1 Lah. 133 = 33 P.LR. 626=A.I.R 1931 Lah. 759. 

■ — S. 66 (3) — No question of law — Procedure, 

The employment of a correct procedure of assessment 
j does not raise a question of law’. {Broadway and John- 
\ stone, JJ,) DaLAK KaM v. COMMISSIONER OF iN- 
' COME TAX, PUNJAB. 135 I.O. 697 = I.R. 1932 Lab. 
133 =33 P.L.R 626 = A.I.R. 1931 Lah. 769. 

; S. 66 (3) and 66 A {2)— Order of the High 

: Court declining to call upon Commissioner to state a 
\ case — Appeal to Privy Council — If lies. 

An order of the High ("oiirt dismissing an -ipplication 
under S. 66 (3), Income tax Act, and refusing to require 
the (.'ommissioner to state a case and refer it is not a 
judgment “on a reference" within the meaning of S. 66- 
A (2) so as to allow a right of appeal to His Majesty 
in ('ouncil. {Snlamiin, C,J, and Baipat, J.) GUR- 
MUKH KaI Z'. SKCkETARY OF STATE. 57 All. 306 = 
7 R.A. 193 = 151 I.C. 604 = 4 A.W.R. 716 = 1934 


dispijMiig of the case. Hut the mere fact that these 
orders aie lequired does not connote thut the applicant 
has a right to extend the period of limitation by the 
period requiied for obt.ainiiig orders other than those 
of the Coinmi‘'d('>ner of Income-tax under reference. 
(Muker/i and Bcnnet, JJ ) (lULAB ("HAND CHOTEY | 
LAL, In re. 53 All. 684 -- 1 R. 1931 All. 733 = 133 I 
I.O. 621 = 1931 A L. J. 593 - AIR. 1931 All. 673. 

-S. 66 (3) — Finding of fact. 

The High Court cannot enter mto a fimling of fact 
ariived at by the Income tax Offi 'er, {Jai Lai and 
Dalip Singh, J J.) PlYARE LAE COMMISSIONER 
OF Income TAX. 147 I.C. 862 =6 R.L 458 (1)=AI 

R. 1933 Lah. 827. 

— ’—3. 66 (3) —Fit case — Question whether Income- 
tax Offiier IS fustificd in proceeding under proviso to 

S. 13 and not under part 1, ,5*. 13. 

Where a question of law is involved, viz,, whether the 
Income tax Officer w’as justified in proceeding under the 
proviso to S. 13 and not under the first part of that sec- 
tion, it is a fit case in which the Commissioner should 


A,L.J. 876=A.I.R. 1934 All. 974. 

-3. 66 ;.3) —Order refusing mandamus — Right of 

further appeal to Pi ivy Council, 

Where, in a case in which the subject-matter involved 
in Ks. 10,000 or more in value, the High Court refuses 
to is^iie a mandamus under S. 66 (3) of the Income-tax 
Act, the applicant can appeal to the Judicial Committee 
as of right. {Broadway, Dalip Singh and Tapp, JJ.) 
Feroze Shah Kaka khel v. Income-tax Commis- 
sioner, Punjab. 12 Lah 166 = IR. 1931 Lah. 
672-32 PL.R. 234 = 132 I.C. 704 = A.I.B. 1931 
; Lah. 138 Cr.B.). 

' — —S. 66 {3)— Power of High Court t o require 
i Commissioner to submit other questions, 

! It is not open to the High Court on a reference by 
I the Commissioner either to require him to submit other 
j question for decision by the High Court or to formulate 
'other questions and to answer them. 3I.T.C.73, 
; Foil. {Jai Lai and Skernp, JJ,) SONA RAM v, 
I Income TAX commissioner. 161 I.C. 491 = 8 R.L. 
I 763 = A I.R. 1935 Lah. 727. 



993 


CIVIL, CRIMINAL AND REVENUE. 


994 


INCOME-TAX ACT (1922), S. 66. 

— S. 66 (3) — Proceeding under — Apphcabiltty of 
S. 12, Ltmtiaiton Act. 

S. 12 of the Limitation Act does not apply to a 
proceeding under S, 66 (3) of the Income-tax Act. 
\Miiker/t and Bennety //.) GULAB ChaND CHOTEY* 
I.AL, In re. 63 All. 684 - I.B. 1931 All. 733 = 133 
I.C. 621 = 1931 A.L.J. 693 = AI.R. 1931 All 673. 

S. 66 (3) — Question of fact — Capital or profits — 

P' oretgn remittant e. 

In every case when the question is whether a parti- 
cular sum is “profits*' or ‘capital’’, the question is a 
question of fact to be determined upon the materials 
before the Income-tax authoiities If therefore an 
asse.ssee’s foreign business remits money to him in a 
country in which his profits from his business in that 
country are assessed to income-tax, the question whether 
the remittance is a remittance from out of the profits of 
the foreign bubiness or out of capital is a question of 
fact to be determined upon the material before the 
income tax authorities. In such circumstances the only 
question of law that can arise is whether there w^as 
material befoie the income-tax authorities upon which 
they could find that a particular sum was profits or in- 
come earned by the assessees and i emitted during the 
year of assessment. {Page^ C.J. and Das, J.) V.P K.P.L. 
FIRM V. COMMISSIONER OF INCOME-TAX. 11 
Bang. 397 = 148 1.0. 330 = 6 R.R. 222 = A.I.R. 1933 
Rang. 217. 

"*■ S. 66 (3) — Question of law — Assessable income 
from interest proved to be irrecoverable — Whether to he 
treated as loss of capital or loss of reienne income. 

Ordinarily it is a question of fact to be determined 
by the Income-tax Oflicer whether a particular debt is 
recoverable or not. Hut the question. tNhelher a sum of 
money which is shown in the asses^ee’s accounts as 
assessable income from interest but proved irrecoverable 
should not be deducted from the total income in the 
assessment as a loss of profits and not a loss of capital 
is a question of law. { Add t son and Sale, JJf) TaHLIA 
Ram AMIR Chand?>. Commissioner of Income 
TAX, PUNJAB. 153 10. 732 = 7 B.L. 452 (1)=37 
P.L.R- 75-A,I.R. 1934 Lah. 940. 

S 66 1^3) — Question of law — Assessment under 
S. 23 (4) — Finding of fact. 

The assessee w’as called upon by a notice under S. 22 
12) to submit a return which he did but the return did 
not bear such verification as is required by the Income- 
tax Act not tlid it hear the signature of the as'.essee. 
Subsequently the Income-tax Officer issued another 
notice under S. 22 (4) directing the assessee to produce 
his accounts. He did not produce the accounts and the 
Income-tax Officer made an assessment to the best 
of his judgment under S 23 (4). 

Held, that no questions of law’ could possibly arise on 
the findings of fact arrived at by the Income tax Officer. 
{Niamatutlah and Bennet, Jf.) MATHURA DaS 
CHUNNI LaL, In the matter of. 154 I 0. 340 = 7 R. 
A. 738 = 3 A W.R. 288- A.I.R. 1934 All. 929. 

S. 66 (3 ) — Questions of law — Pad debt. 

The CoinmisMoner w’as required to state the case on 
the following questions of law, “Whether when 
on a loan advanced a suit is brought and a decree is 
obtained for an amount smaller than the amount 
claimed under the loan, the part of the loan disallowed 
by the decree becomes a “bad debt” at once at the date 
of the decree, or the “bad debt” is to be ascertained as 
a whole at the time when the decree is eventually 
realized and the lender*s position qua the loan finally 
determined.'’’^ {7'eb Chand and Agha Haidar, J /.) 
Bulaki Mal & Sons v . Income tax Commis- 

Q. D.— 11-63 


] INCOME-TAX ACT (1922), S. 66. 

SIGNER, P. & N.W.F.P. 149 I.C. 976 = 6 R.L. 772(1) 
= A.I. R. 1934 Lah. 67 (2). 

S. 66 (3) — Question of laxo — Money deposited 

With assessee — Question as to xvhether it belongs to person 
in whose name it stands deposited. 

The question as to w’hether money deposited witli the 
asseseee belongs to the person in whose name it stands 
1 deposited is not a question of law. (/a; Lai, Daltp 
I Singh and Shemp, //.) ShER SiNGH NATH Ram v. 

I COMMISSIONER OF INCOMK-TaX, PUNJAB. 164 10. 

' 191 = 7 R.L. 627 = A.I.R. 1935 Lah. 81 (S.B ). 

I S. 66 (3) — Question of law — 'Pyfe, if part of 

machinery — .S'. 10 (2) (vt). 

j In the case of the printing press whether “type” is 
j part of the machineiy or plant is a question of law. 
{Addison and Sale, JJ.) AmaR SinGH v. C:OMMlSSION- 
EROF Income-tax, PuNj.\B. 155 I.O. 968 -=7B. 
L. 809 = 37 P.L R. 371=A.I. R. 1934 Lah. 919. 

S. 66 (3) — Question of law— Whether particular 

association is assessee. 

Whether the association in question can be held to be 
j an assessee within the meaning of S. 3, is clearly a ques- 
tion of law which it would be proper for the Commission- 
er to refer for the decision of the High Court. (Addison 
i and Sale, Jf.) LAHORE ICE FACTORIE.S ASSOCIA- 
I TION, I.AHORF. V. COMMISSIONER OF INCOME-TAX 
j LAHORE. A.I.R. 1935 Lah 100. 

S. 66(3) — Be fere nee — Absence of order under S. 

i Effect. 

f Where no appeal lies under S. 31, no reference lies 
I under S. 66 (2). The Assistant Comrnissionei of 
i Income-tax had considered the reasons which had led 
i the Income-tax Officer to assess under S. 23 (4) and he 
' had held that those reasons were sufficient and therefore 
I no appeal lay under S. 31. The Assistant Commis- 
I sioner considered whether the assessment was properly 
' made and held that no appeal lay, 

; Meld, that, as there was no order under S. 3l no 
reference to the High Court was competent. {Mnkerji 
and Bennet, Jf.) SUKAJ BhaN Uoarsen, In the 
matter of. 141 10 686 = I.R 1933 All. 71 = 1932 A 
L.J. 576 = A.IR. 1932 All. 642. 

I S, 66 {Z)— Reference by Commissioner-^ Appltca- 

I tion under S. 66 (3) to ask Commissioner to refer ques- 
I ti on ref used — A fat ntai n ibility. 

' The High Court sits to hear the reference by the 
I Income-tax Conimissio.ier and an> device, such as by a 
I petition under S. 66 (3), to .jsk the Income-t.ix .uutliori- 
j ties to state a case on the question which they refused 
; to refer should be deprecated The reference cannot be 
extended by an applicati m under S. 66 (3). {Rankin, C. 
/., C. C. Chose and Bucklnnd, JJ.) Multanchand 
JOHUKMULI. inre. 68 Cal 999 = I.R. 1931 Cal. 937 
= 13410 937 = A.IR. 1931 Cal 727(F.B.). 

S. m{Z)— Reference— Judges equally divided— 

Reference to fuller Bench. 

Where a Bench of two Judges hearing a reference 
I under S 66 (3) of the Income-tax Act are equally divid- 
1 ed it is open to them to move the Chief Justice to have 
i the matter disposed by a fuller Bench. {Broadway, Daltp 
I Singh and Tapp, JJ.) Umar BaKHSH v. COMMISSION- 
ER OK INCOME-TAX, PUNJAB. 12 Lah 726 = IR 
1931 Lah. 657 = 132 I.O. 689 -= 33 P.L.R. S49=A I R 
1931 Lah. 678 (FB.). ' * 

I ■ — S. 66 (3) — Scope. 

; S. 66 (3) is limited to a case of refusal on the grouml 
i of any question of law arising, and it cannot be con- 
, strued as covering a refusal on some other grounds, such 
I as that the aoplication was barred l)y liniifation. A. I.R. 

! 1928 Born. 434, Poll. {Milne, J. C . and Rupchand,' A. 
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INCOME-TAX ACT (1922), S. 66. I INCOME-TAX ACT (1922), S. 66-A. 


/. C.) FIKMOF KHEMCHAND RaMDAS V, COMMIS- 
SIONER OF Income-tax. 26 S.L.B. 236=I.R. 1932 
Sind 68-136 I.C. 762- A.I.E. 1932 Sind 1. 

■3, 66 Scope — Question of law under S. 48 

(1) — Application for reference of — Maintainability * 

S. 66 (3) of the Income-tax Act is controlled by S. 66 

(2) ; and under the latter, an assessee is not entitled to ^ 

require the Commissioner of Income-tax to state a ques* | 
tion of law arising under S, 48 (1) of the Act; and con- 1 
sequently the assessee is not entitled to apply under S. ■ 
66 (3), to the High Court for an order directing the 
Commissioner to refer such a question. C. /. and 

Ha U, y.) Adamjfe IIajee dawood and Co., Ltd. ! 
2/. Commissioner of Income-tax, Burma. 13 

Rang. 729 = 161 I.C. 976 = 8 R.R. 626- A.I.R. 1936 
Rang. 85. 

S, 66 (3) and (2) — Application to IJi^h Court — 

Competency of — Application under sub S. (2) rejected 
as time-barred. 

An application for copy of the order of the Assistant 
Commissioner was struck off the file for non-pro.secution 
The assessee applied under h. 66(2) after 30 days of 
the passing of the order and the application was rejected 
as time-barred. A further application iMis made under 
S. 66(3) and the assessee contended that he ought to 
have been allowed time lor obtaining copy. 

Heldt that the application was not maintainable. 
(^Adami and Kuhoant Sahay^ J Jf) GaNF.SH DAS KaI.U 

Ramz^. Commissioner of Incomk-'i ax, Bihar and 

ORISSA. 140 1.0. 714 (2)-I.B. 1933 Pat. 17-A.I. 
R. 1932 Pat. 167 (2). 

— — -S. 66 (3) and (^^—Application to High Court — 
Compete ncy of — No application under sub S. (2) made. 
The essential condition for an application under S. 66 

(3) is that an application under S. 66 (2) has been made 
to the Commissioner and refu'^ed by him. The fact ] 
that the aissessee makes an application under S. 33 
invoking the powers of review and the application states 1 
that if the Commissioner is unwilling to exercise his ' 
power under S. 33, he should draw’ a statement of the i 
case and refer it under S. 66 (1 ) is not sufficient. {IJas 
rtf/c/ /frA/w;, yy.) PANCHU GoPAL BANERJI Z/. COM- 
MISSIONER OF Income-tax, Bihar and Orissa. 
140 1.0. 672 = I.R. 1933 Pat. 14 = A LR. 1932 Pat. 
167 (1). 

S. 66 (3) and (4) — No return case — Application 

for reference not maintainable. See INCOME-TAX ACT, 
Ss. 23 (4) AND 66 (3) and (4). A I.R. 1930 Lab. 
1014. 

■ S. 66 ifi)—Cofnmt^ioner'*s duty to state questions. 

It is for the Commissioner and not for the High 
Court to state formally the questions which arise; and 
the duty of the High Couit is only to decide the ques- 
tions so rai.sed. (Laid Macmillan.') COMMISSIONER OF 
INCOME-TAX, Bihar and Orissa v. Kameshwar 
Singh. 60 I. A. 146-12 Pat. 318= I.R. 1933 P.O. 
77 = 1933 M.WN. 439 = 37 O.W.N. 698 = 37 E.W. 
701 = 142 1.0. 437 = 57 C.L. J. 318 = 14 Pat.L.T 341 = 
1933 A.LJ. 627 = 36 Bom.L.R. 731 = A.I.R 1933 P. 
C. 108-64 M.L.J. 612(P.C.L 

S. 66 (6) — Piyivers of Court — Questions by Com- 

m 1 SSI oner — Amend rnent of 

The Court has power under vS. 66 (5) of the Act to 
amend the questions asked by the Commissioner by 
raising the real question and then an&w’eiing that ques- 
tion. {^Beaumont, C. J. and Murphy^ J.) COMMISSIO- 
NER OF Income-tax, Bombay v. National Mu- 
tual Life association of Australasia. 66 
Bom. 637- I.R. 1981 Bom. 491 = 134 LO. 566 = 33 i 
Bomla.R. 807=A.1.R. 1931 Bom. 448. i 


•S. 66 (5)— Question of law arising from appel- 
j late order — Interference by High Court. 

' Sub-S. (5), S. 66, enacts that the High Court upon 
I the hearing of any such case shall decide the question^ 
of law raised thereby and the Court is not bound by the 
applicant's point of law or the Commissioner’s. But the 
question of law must arhe out of the appellate order. 
{Aston and Bupchand, A. J. Cs.') KHEMCHAND RAM- 

das 7^ Commissioner of Income-tax. 28S.L.R. 
174 -= 149 I.C. 1204 = 6 R.S, 266 = A.I.R. 1934 Sind 46^ 

S. 66 (5)— Question of lazo raised thereby *' — 

Meaning. 

The case stated by the order of the Court under sub- 
S. (4) is not different in form from that stated under 
sub-S. (2) and consequently the expression “the question 
of law rabed thereby^^ in sub-S. (3) does not mean such 
question as in the opinion of the High Court arose when 
the application is made by the assessee to order the 
Commissioner to state a case. {Com tnev-Terrelf C. J., 
Wort^ Kulwant Sakayt Fazl Alt and DJiaide^ JJf) 
Anandazc Commissioner of Income tax, Bihar 
AND ORISSA. 11 Pat. 187 = I.R. 1931 Pat. 401 = 
133 10.763 = 12 Pat.L.T. 916=A.IR. 1931 Pat. 
306 (F B.). 

S. 66 (5) — Be-asses^ment — Duty of Income tax 

Officer — Judgment of High Court to he given effect. 

It is the duty of the Income-tax Department to take 
up the question of le -assessment after a reference by the 
Commissioner of Income tax has been answ’ered by the 
High Court and to see in the presence of the assessee 
whether in the light of the judgment of the High Court, 

I any of the figures arrived at are liable to alteration or 
not. It is not enough to say that material alteration in 
the figure of assessment is not expected and therefore re- 
assessment is not necessary. {Mukeijt and Allen^ JJi) 
Secretary of State for India Basant Ral 
IR. 1932 All. 625 (2)- 140 LC. 27=1932 A.L J. 174 
=A.IR. 1932 All. 317. 

-S. 66 C6) — Scope — Pozvers of High Court under 

— Findings of Commissioner — If final. 

If the case stated by the Commissioner of Income tax 
I contains merely conclusion on questions of pure fact 
i then it is not open to the High Court to go behind the 
j statement of facts. But if what the Commissioner 
i states he has found as facts is actually a scries of con- 
I elusions founded partly on pure facts and partly on 
j inferences drawn from those facts, the High Court has 
I pov^er and ought to deal with the whole case and to 
see whether the evidence justified what the Commission- 
er held. It IS not as if the only course open to tho 
High Court is to either express an opinion upon the 
findings of the Commissioner or to say that it is impos- 
sible to do so because the findings are not warranted by 
the evidence on which they are based It is competent 
to the High Court to look at the real situation and to 
give a decision founded upon what appears to the High 
Court to be the real position. {Costello and I,ort Wil- 

hamsy, J/.) Imperial Chemical Industries 
(INDIA), LTD., In re. 62 Cal. 87 = 39 C.W.N. 70. 
— S. 66 (6) — Costs — Income-tax ref erence-- Fees 
paid along zvith reference whether can be allozved. 

The fee of Rs. lOO paid along with a leference under 
S. 16 (2) forms part of the costs of and incidental to tho 
reference and may be allowed to the assessee in a 
proper case. {Page, C./., Das and Mya Buy //.) 
COMMISSIONER OF INCOME-TAX, BURMA z/. MiLNE. 
11 Rang. 454 = 148 I.O. 98 = 6 R.R. 197= A.I.R. 
1934 Rang. 4 (S.B.). 

— — S. 66-A — Leave to appeal to Pi ivy Council-^ 
Nezv grounds taken by Commissioner disallowed — Not 
fit case. 
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INCOME-TAX ACT (1922), S. 66-A. 

On a reference by the Commissioner under S. 66(2), 
Income-tax Act, all the questions referred to weie 
answered in favour of the assessee by the High Court 
and the Commissioner was not allowed to support the 
assessment on other provisions of the Act which he had 
not taken before. 

Held, that it was not a fit case for appeal to the 
Pi ivy Council and that leave should not be gi anted. 
Uat Lai and Monroe, //.) COMMISSIONFR OF IN- 
coME-TAx, Punjab v, Kishfn Kishore. 6 I.K. 
(Lah.)294 = 146 I.C.' 942-A.IR. 1933 Lah. 637. 

S. 66 A — Leate to appeal to Prtvy Council — 

Rules of Procedure — Chapter X X X 2 1 1 , Ont^nuil Side 
Rules of Cakniia Hi^h Court — If applicable 

The rules in Chapter XXXIII of the Rules and Ordeis 
of the Calcutta High Court, so far as they have the 
effect of altering the provisions of O. 45 C. P. Code, 
have been made under S. 129, C.P. Code, and apply only 
to matters arising within the Oiiginal Civil Jurisdiction 
of that Court, and therefore have no application to peti- 
tions for leave to appeal to the Privy Council, in Income- 
tax matters. In S.6b-A of the Income-tax Act, specific 
provision has been made and the proc edure therein laid 
down must be followed. {I.ort IVilliams and Jack, 
jj.) Commissioner of Income-tax, Rencal v. 
Hungerfori) Investment Ti<u.st, Itd. 39 C.W. 
N. 1140 = 62 Cal. 671. 

— — S. 66-A (2) — Judj^went on ''^reference’* — Dis- 
missal of application under S, 66(3) — Appeal to L^f ivy i 
Council — If lies. i 

An order passed by the H'gh Court, declining to call j 
upon the Commissioner to state a case and refer it to the i 
High Court, is not a judgment “on a refereneV within | 
the meaning of S. 66 A (2) of the Income-tax Act, so 
as to allow’ a right of appeal to His Majesty in Council 
CSulaiman, C.J. and Bajpai , Jf) GURMUKH RAI v. 

Secretary of State. 67 All. 306 = 7 R.A. 193= 
151 1.O. 604=4 A.W.R. 716 = 1934 A.L J. 876= A.I. 
R. 1934 All. 974. 

S. 66-A (2) — T^ave to appeal to Prtvy Council — 

Application by Commissioner. 

If the law permits the Commissioner of Income-tax 
to have the judgment of this Court examined by their 
Lordships of the Privy Council, there is no reason why 
his request for leave to appeal to the JTivy Council 
should not be granted as it is possible that their 1 ord- 
ships of the Piivy Council might r ome to a different 
conclusion. {Rupchand , J.C. and Mehta, A.JC.) 

Commissioner of Income-tax, Bombay Bul- 
CHANl) KeSHavdas. 148 I.C. 161 = 6 R.S. 187 = A. 
I.R. 1933 Sind 344. 

S. 66-A (2) and (3) — Judgnunt of High Court 

on reference under 66 — Right of aPpeal to Pn7>y 
Council. I 

The right of appeal to His Majesty in Council from a , 
judgment of the High Court delivered on a reference J 
made under S. 66 is conferred only by sub-.S, (2) and not ■ 
by sub-S. (3) of S. 66-A of the Income-tax Act and is | 
therefore confined to only such cases as are certified to | 
be fit by the High Court. Sub-S. (3) obviously deals j 
with the procedure to be applied to appeals where such I 
an appeal lies under sub-S (2). {Sulatman, C.J. and \ 
Rennet, /.) COMMISSIONER OF INCOME TAX, U. P. 1 
V. Maharaj Kumar of Vizianagaram. 168 I.C. 
1003 = 8 R.A. 355 = 1935 A L.J. 613 = 1936 A.W.R. 
622=A.I.E. 1935 All 464. 

S. 67 — Applicability — Suit for declaration that 

registration of partmrship IS void — Not barred by the 
section. 

A suit in which the relief claimed is merely a declara- 
tion that the registration of the instrument of partner- 


INCONSISTENT PLEA. 

ship was ultra vires and void, is not a suit to modify an 
assessment made under the Act. Such a suit is not 
barred by S. 67. {Page, C.J, and Das, J ) NaCHI- 
' apta Cheityar V, Secretary of State. 11 Rang. 
: 380 = 149 I.C. 846 = 6 R.R. 327 = A.I.R. 1933 Rang, 
j 229. 

I Ss. 67 and 48 — Suit for refund of income tax — 

I No question of assessment — Maintatnabtltty of suit. 

I There is no provision made in the Act for appeals 
against a refusal to grant a refund under S. 48. So 
I where a suit for refund of income lax doe'^ not raise any 
' question of assessment, it is not baried by S. 67. 
' {Milne, A. J.C.) MT. ZeNAB Bai t Sk('RktaKY OF 
State. 25 S.LR. 426= I.R. 1932 Sind 69 = 136 I.C. 
819 = A.I.R. 1932 Sind 48. 

, S. 67-A— 'Suck Older' — 'Ptme taken for ohtain- 

' in g copies of orders of Assistant Commissioner and In- 
' come tax Officer — Ea dust on — Peinusstbility. 

S. 67- A meiely refers to the time requiied for 
I obtaining a copy of ‘such order*, that is, for the order 
I which is the subject of reference under S. 66 f3). The 
t section does not authon’se the extension of the peiiod of 
I limitation by the time required for obtaining the ether 
, orders of the Assistant Commissioner of Income tax anrl 
! the Income-tax Officer. {Mukerji and Rtnnet, J J.) 
■ GulaB Chani) ('hoteylal, In re 63 All. 684 = 1. 

R. 1931 All. 733 - 133 I.C. 621 = 1931 A L.J. 693 = 
A.I.R. 1931 All. 673. 

INCOME TAX BECHCTANALAND PEOTEC- 
TORATE PROCLAMATION (1922). S Id-Repairs 
or capital charge — Ratlxvay company— Rent 2 val of rails 
and sleepers. 

The periodical renewal by sections of the rails and 
sleepers of a r'dWvf'dy line as they wear out by use is in 
no sense a reconstruction of the whole railway and is an 
ordinary incident of railway admistration. The fact 
that the wear although continuous is not and cannot be 
made good annually does not render the woik of re- 
newal when it comes to be effected necessarily a capital 
charge. Where the expenditure is incui red in conse- 
quence of the lails having I)een worn out in earning the 
income of previous years on which tax had been paid 
without deduction in respect of such W’earand leprescnts 
the co^ts of restoring them to a state in which they could 
continue to eain income, it does not result in the crea- 
tion of any new’ asset; it is incarred to maintain the 
existing line in a state to eain revenue. In such a case 
the renewals effected constitute no improvement; but 
they merely make good the line so as to restore it to its 
oiigina) state and are “repairs” within the meaning of 

S. l5(l)(<^). {Lord Macmillan.) RhoDESIA RaII.- 
I WAVS, l/iD. V. Collector of Income-tax of 

Bechuanalanii. 6 I.R. CP.C.)33 = 146 I C. 890 = 
1933 ALL 1440 = 38 L.W. 749= A.I.R. 1933 P.C. 
222=66 M.L.J. 641 (P.C.). 

Ss. 61 and 17 (2) — Refund of tax overpaid — 

Discretion to Collector — Whither applies to legal right. 

The language of S. 51 in providing that the Collector 
“may” authorise a refund in the case of any tax over- 
paid is inappropriate to the case of a person claiming 
under S. l7 (2) a legal right of relief which the Collector 
has no discretion to refuse, {Lord Macmillan.) RHO- 
DESIA Railways, ltd.?'. Rfsident Commissioner 
and Treasurer. 6 I R. (P.C ) 36= 146 I C. 926 = 
A.I.R. 1933 P.C. 280 (P.C.). 

INCONSISTENT CASE. C. P. CODE, O. 6 
R. 17. 

INCONSISTENT PLEA. See C. P. CODE, S. 100, 

» 
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INCOBPORATED SOCIETY. 

See (1) Company. 

(2) COKPORATION. 

INDEMNITY. See also CONTRACT Act, SS. 124 
AND 125 and VENDOR aND PURCHASER. 

" •Implied contract of — Sale of property subject to 
charge. 

Where property is sold subject to encumbrances, the 
purcha')e 4 impliedly agrees to indemnify the vendor 
against the encanihrances. The operation of this right 
of indemnity is not restricted to sales of immovable 
property but it would also apply to cases of dis'-olution 
of partnership, suretyship, contribution, etc. The right 
applies as well to cases of sale of property subject to a 
“charge’^ as to a case of the purchase of the eijuity of 
redemption. {Madhavan P/air and Jack'^on^ J/.) 
Ram \ Rayanimgar v. Venkatamnoam Nayanim 
Dahaduk. 67 Mad. 218-149 I.O. 379 = 6 R.M. 
642 = 1933 M.W.N. 486 = 38 L.W. 818 = A.IR. 1934 
Mad 1 = 66 M.L.J. 4. 

INDEPENDENT ADVICE. See CONTRACT Act, 
S, 16. 

INDIAN CHRISTIAN — Minor — Guardians^ who 
are. 

Failing the father and mother and their appointees, no 
other person is entitled as of right to the custody of an 
Indian Christian minor or to the guardianship of his 
property. l^Madhavan Natr, J.) SlJNDARA NADAN 
z;. Annammau. I.R. 1931 Mad 616 = 1321.0.120 
= 1931 M.W.N. 415-33 L.W. 616==A.I.R. 1931 
Mad. 529 = 60 M.L.J. 695. 

INDIAN (NON-DOMIOILED PARTIES) 
DIVORCE RULES (1927), R. Q—Scope—Suit for 
dissol niton by wife — Allegation of adultery — Right of 
alleged adulteress to intervene — Procedure, 

Under the provisions of R. 9 of the Indian (Non- 
Domiciled) Divorce Rules, made under S. 1 (4) of the 
Indian and Colonial Divorce (Jurisdiction) Act, 1926, an 
alleged adulteress, against whom allegations of adultery 
are made in .a suit for dissolution of marriage against a 
husband by his wife, is entitleil to intervene on applying 
to the Court within the lime specified in a notice servetl 
upon her. Such application for leave to intervene has 
to be made by summons supported by an affidavit, but 
returnable before the Judge in Chambers ; and when 
the order is made giving leave, it should contain or be 
accompanied with such directions as to appearance and 
procedure as the Court might think fit. {Costello, J ) 
In the matter of , 62 Cal 82 =156 

I.O. 928 = 8 RC. 46 = 39 C.W N. 95-A.I.R. 1935 
Cal. 456. 

R. 9 — Suit by wdfe for dissolution — Alleged 

adulteress- -Right to intervene — Procedure. INDIAN 
AND C'OLONIAI. DlVORE (JURISDIC HON) ACT, S. 1 
(4) AND R. 9. 62 Cal 82=39 C. W.N. 95. 

R. 12 (2) — Petition for dissolution of marriage 
— Al leg lit on of iidultery— Adulterer as paity — Pro- 
cedure, 

In a wife’s petition for dissolution of marriage the 
respondent filed an answer wherein he made cliarges of 
adultery with a certain person and there was also a 
piayer that the person should be impleaded as party and 
the cause title be amendeti. The alleged adulterer was 
served with a notice calling upon him to appear in the 
suit within a specified time and informing him that he 
was entitled within the said time to apply for leave to 
intervene in the cause. The latter entered appearance 
in pursu.ince of the notice but the same was objected to 
Hcldy (/) that the notice in the form it was issued to 
the alleged adulterer w'as entirely out of order and that 
the proper procedure was to serve a copy of the answer 
oa him, permit him to a, ear and have the cause title 


IND- A COL DIV. JURIS. ACT (1926), S 1. 

amended. In such a case, he, in the position of a co- 
respondent whether so described or not, should file an 
answer within 15 days. 

Held, further, that the irregularity in the form of 
notice was not material in view of the fact that appear- 
ance had already been entered. Effect of Kr. 11 and 
12 of the Indian (Non-domiciled Parties J Divorce Rules 
(1927), considered. {Buckland, /.) DaNYARD v, 
lUNYARD. 68 Cal. 1384 = 35 C. W.N 804 = 135 1.0. 
447 = 1 R. 1932 Cal. 127 = A.I.R. 1932 Cal. 149. 

~ ■■ "R. 24 — Petition for dissolution of marriage — 
Adulterer as party — Procedure, 

Ry R. 24, the Rules made under the Indian Divorce 
Act are made applicable to proceedings under the Act of 
1926 Where in a wife’s petition for dissolution of 
marriage, the respondent pleads adultery and the alleged 
adulterer applies to be impleaded as party, the proper 
procedure is to apply to the Court l)y a notice of motion. 
{Bucklandy /.) RAN YARD v, RanYARD 68 Cal. 
1384 = 36 0. W.N. 804 = 135 I.O. 447 «I.R 1932 Cal. 
127 = A.I.R 1932 Cal. 149. 

— — R. 24 — Petition for dissolution of marriage'-^ 
Evidence by petitioner and witness — If can be given on 
affidavit. 

Under R. 24 of the Non- Domiciled Divorce Rules 
framed under the Indian and Colonial Divorce Jurisdic- 
tion Act. 1926, S. 45 of the Indian Divorce Act and 
O. 19, R. 1, C. P. Code, the Court may, for sufficient 
reason, allow the petitioner in divorce proceedings and 
also the petitioner’s witness to give evidence by 
affidavit, subject to their being present for cross examin- 
ation if so directed by the Couit. {Buckland, A. C,J.') 
IVA STONES V, Joseph Stones. 38 0.W.N. 969. 

INDIAN AND COLONIAL DIVORCE JURIS- 
DICTION ACT (16 and 17 Geo. V, c. 40), (1926)— 
Rules framed under. See INDIAN (NON- DOMICILED 
Parties) Divorce rules, 1927. 

■■ — —Adultery — Condonation — Subsequent matri- 
monial offence — Revival of prior adultery. 

Any matrimonial offence committed subsequent to 
the condonation of a prior matiimotiial offence, such as 
adultery, will operate to revive the prior offence so as 
to enable the aggrieved parly to rely upon it as a ground 
for seeking divorce or dissolution of marriage. The 
revival of prior adultery by subsequent desertion is of 
itself sufficient in law to found a petition for dissolution 
under the Indian and Colonial Divoice Jurisdiction Act. 
{Costello /.) STONES 7^ STONES. 62 Cal. 541=62 
0 L J. 264. 

•Scope, 

The effect of the Indian and Colonial Divorce Juris- 
diction Act of 1926 upon the divorce cases is to divide 
Ills Majesty’s subjects in India into two classes. Upon 
those who are residing within the jurisdiction of a Iligh 
Court established by l.etters Patent some new facilities 
are conferred. Those who are resident elsewhere 
remain under the law as it was before the ludiaii and 
Colonial Divorce Juiisdiction Act was passed. (Fer- 
rers /.C.) Hall 7^ Hall. IR. 1933 Sind 132= 
143 I C. 618 = A I R. 1933 Sind 70. 

-S. 1 (1) (d) — Petition for dissolution of mar- 
riage by persons zvho are not domiciled and resident in 
India — When may be entertained. 

Consistorial causes should be entertained only in the 
Court of the parties' domicile. The High Court will 
always be slow to entertain petitions for the dissolution 
of marriages by persons who are not domiciled and 
resident in India. Only in exceptional circumstances 
will the Court exercise its jurisdiction in such cases. 
The Court before it does so, must be clearly of the 
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IND. STATES FBOTEOTION AGAINST BISAF 
FECTION ACT (1922), S. 3. 

opinion upon the facts before it that because of the 
reasons referred to in S. 1, sub-S. (1) the petitioner 
cannot effectively prosecute his suit for divorce in the 
Court of bis domicile. Further, the Court, before it 
will entertain ^uch a petition, must be satisfied that the 
interests of justice imperatively demand that the suit 
should be decided in India. {Tkom^J.^ DUNBAR 
DUNBAR. 158 IC. 999 = 8 B. A. 366 = 1936 A.W.R. 
1008 - 1936 A.L. J. 1025 - A.I R. 1935 All. 763. 
INDIAN STATES PROTECTION AGAINST 
DISAPFEOTION ACT (1922), Ss. 3 and h— Trial 
tn respect of three dtsiinci offe^tces — Sanction in respect 
of one only — Legality, 

Where a person is tried in respect of three distinct 
offences of his being editor, the printer and the author 
of the offending article and the sanction is in respect of 
one offence, the trial is illegal for want of sanction and 
the whole proceedings aie vitiated. {Stehhedar^ A.J.C f) 

Diwan Singh emperor. 155 l.C. 450 = 36 Or. 
Ii. J. 744 - 7 R.N. 176 - 1935 Or C. 418 = A.I.R. 1935 
Nag 90. 

' — S. 5 — Sanction in respect of paiticidar offence — 

If covers other off^ences. 

Where a sanction authorises the complainant to make 
complaint of an offence under S. 3 of the Act and very 
clearly restricts the prosecution to one of four offences 
under the section specifically, there is no looni for the 
contention that prosecution was sanctioned in tegard to 
all. {Suhhedar, A./.C ) DlWAN SiNGH v. EmPKKOR. 
165 1.C. 450 = 36 Cr L. J. 744 = 7 R.N. 176 = 1935 Cr. 
C. 418 = A.IR. 1935 Nag. 90. 

— S. 6(1) — Scope — Ltahlity under. 

Under S. 5 (1) any one or more of the four persons, 
author, editor, pi inter and publisher of libellous 
matter are liable. {Suhhedar, A.J.C,) DlWAN SiNGH 
V. Emperor. 155 I C. 450 = 7 R.N. 176 = 36 Cr.L. 
J. 744 = 1935 Cr,C. 418 = A.I.R. 1936 Nag. 90. 
INDIVISIBLE CONTRACT, Sale of goods, 
indorsement. 

See (1) negotiable Instruments. 

C2) Negotiable Instruments Act, Ss. 16, 
32, 35, 50, 59 and 66. 

INPANT. 

See (1) CONTRACT Act , S. 11. 

(2) Hindu Lavv—Guakdianship and 

MINORITY. 

(3) Mahomedan Law— Guardianship. 

(4) Minor. 

INFLUENCE— Undue. See CONTRACT ACT, S. l6. 
INFRINGEMENT. 

See (1) COPYRIGHT. 

(2) Patent. 

(3) Patents and Designs act (1911), Ss. 
29, 46 (3) 53, ETC. 

(4) Trade Mark. 

INHERENT POWER. 

See (1) C. P. CODE, Ss. 144. l5l AND 153; O. 41, 
R. 23; ANdO.47, R. 1, 

(2) CR. P. Code, S. 56i-a. 

INHERITANCE. 

See (1) Buddhist Law (Burmese) — Succes- 
sion. 

(2) Hindu Law — Succession, 

(3) Mahomedan Law— Succession. 

(4) Succession act. 

INITIATION OF PROCEEDINGS. See CR. P. 

CODE, S. 476. 


INJUNCTION. 

See also (1) C.P.CODE., (1908), S. l5l AND O. 39. 

(2) Specific Relief act (1877), ss. 52 to 
57. 

(3) Trade Mark— Infringement. 

* Claim to — Suit based on possession — Matntaina- 

htliiy. 

Possession in law is a substantive right or interest 
which exists and has legal incidents and advantages 
apart from the true owner’s title. Hence it is itself a 
kind of title. A claim for permanent Injunction can be 
based on the plaintiff’s possession. i^Mahadevayya Jf) 
Dodda Venkatappa V . Nauari. 38 Mys.H.C.R. 296 
= 11 Mys.L.J. 333. 

Decree for— Effect — Does not run with the land 

— Exceptions to the rule. 

The rule that a decree for injunction does not run 
with the land has been deviated from in the case o£ 
legal representatives on the death of the judgment-deb- 
tor on the ground of the express provisions made by S. 
50 of the Cr P. CTode and in the case of the transferees 
in virtue of S. 52. {Fathar and Baker. JJ.') A MR IT- 
LAL Vadit.al V. Kantji.al. I.R. 1931 Bom. 366 = 
133 I.C. 244=33 Bom.L.R. 266 = A.I.R. 1931 Bom. 
280. 

■ " Election matter — Belated application on the eve 
of election —Duty of Couit, 

When an application for injunction is made for an 
injunction in respect of an election very late on the eve 
of the date fixed for the election, the Court acts in- 
judiciously in granting the injunction. {Sulaiman. €./• 
and JRachhpal Singh. J f) MaHOMEI) IKRAM KHAN 
V. Mirza Mahomed Baqar. 152 I.C. 817=7 R.A. 
401 = 4A.W.B. 1392 = 1936 A.L. J. 139 = A.I.R. 1935 
All. 106. 

— Hat — Injunction to restrain — When to issue, 

A hat is a useful institution run for the benefit of all 
the villagers, and unless a proper case is made out satis- 
factorily favouring an injunction against holding or 
continuing a hat. it ought not to be granted. {^Mnkerji 
ami S. K. Chose. //.) RAJA JaGADISH CHANDRA 

DEO Dhabal Deb v. Skinath Chandra Pani. 62 

O.L.J. 123. 

High Court — Boiver to grant apart from the 

Code. 

The High Court, over and above the powders which 
they enjoy under the Code, possess an equitable juris- 
diction derived from the old Supreme Court to issue an 
injunction in appropriate cases. 27 L.W. 418, Rel. 
on; 34 C. 97 and 34 C. 101, Ref. to. {jCurgenven. jf) 
Govindarajulu Nayudu V. Imperial Bank of 
India, Vellore. I.R. 1932 Mad. 298 (2) = 136 I.O. 
346 (2) = 35 L.W. 168= A I.R. 1932 Mad. 180. 

[Not. r. 56 M. 563 (566).] 

— -^Htgh Court — Power to grant apart from C.P, 
Code. O. 39, P. 1. 

So far as the powers of the High Court in the matter 
of issuing injunctions on parties to an appeal pending 
before it are concerned they are not circumscribed by 
the provisions of O. 39, R. 1, C. P. Code. Any order 
may be made by the Court which ends of justice or 
expediency may require. {^Ranktn. C. Maker jt and 
Guha. //.) NANDA LAL MUKHERJI v. KALIPADA 
Mukhekji. I.R. 1932 Oal. 345 = 1371.0.619 = 64 
0 L J. 317 = 36 O.W.N. 291 = A.I.R. 1932 Oal. 353. 

Injunction restraining sale — Duty of other Court 

to give effect to order. 

Where a Court issued an injunction to another Court 
directing that certain property should not be sold. 

Held^ that the other Court, even though of superior 
grade should comply with the order. {^Broadway. A. C. 
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INJUNCTION. 

y.) Mandar Das z/. Atma Ram. I.R. 1932 Lah. 
676 = 139 I.C. 312 = 33 P.L.R. 667 = A.I.R. 1932 Lah. 
616. 

-Interlocutory. See CIVIL PROCEDURE CODE, 

O. 38, R. 2. 

— ■ ' Jurisdtctton — Consent of parties. 

An injunction may be pa^ssed by the Court on the 
parties Lonsentinj; to it without a determination of the 
dispute. i^Muk^rjt and S, K. Gkose^ J jf) Hem 
Chandra Nasker v. Narendra Nath Bose. 61 
Cal. 148 = 161 LO. 723 = 7 R.C. 166 = 38 C.W.N. 101 
= A.I.R. 1934 Cal. 402. 

"■ ’•Jurtsdtciton — Persons Itinnf^ withtn 7 tirtuitctton 

— Acts complained of committed outside — Remedy by 
way of tnj unction. 

A Court Can is-sue an injunction against peisons w’ith- 
in its jiiri-sdiciion restraining them from doing acts 
outside the jurisdiction but it will not do so unless that 
remedy ir> likely to bean effective one. (^Beasley, C .J. 
and Cornish,],) VeNKATACHALAM z/. KaJAGOPAL 
Naidu. 65 Mad. 966 = 1932 M.W.N. 835 = 36 L.W. 
498 = A.I.R 1932 Mad. 705 = 141 I.C. 660 = I.R. 
1933 Mad. 163 = 63 M.L J. 668. 

Light — Agreement not to close 2 vtndow — Erection 

of building, if prohibited. 

The plaintiff sued for a mandatory injunction requir- 
ing the defendant to demolish his house so as not to 
block the windows in his rooms. The plaintiff relied on 
a mutual agreement which however merely stated that 
the defendant was not to close the windows in question 
and the other circumstances indicated that the parties 
could not have intended that the defendant would not ' 
erect any building at all. ! 

Held, that the plaintiff was not entitled to the injunc- 
tion as prayed for. 1 

Held, further, that the plaintiff would not be entitled 
to damages unless on proof of such diminution of light 
and air as would be ordinarily necessary and in this 
connection, the Couit may take into account the other 
sources of light and air. {Bhide, /.) RatpaN Chand 
Lal Chand. 16 Lah. 320 = 6 R.L. 416=1471. 
C. 640 (2) = 35 P.L.R. 292 = A.I.R. 1934 Lah. 240. 

Light and air — Grant of tnj unction — Consi^ 
derations, 

I'he mere fact that the plaintiff possesses a prescriptive 
right to light and air on the property of the defendant 
is not by itself sufficient to justify the grant of an injunc- 
tion for demolition of a wall or against closing a wan* 
dow. In order to pass such an order it is necessary to 
show that the obstruction complained of amounts to an 
actionable nuisance’. Where the loss of light and air is 
substantial, the plaintiff has suffered a legal wrong and 
pecuniary compensation cannot afford adequate relief, 
the Court may issue a mandatory injunction to the 
defendant directing her to so construct her building 
as to leave forty-five degrees of unobstructed light to 
enter into the window of the room on the 6rst floor of the 
plaintiff’s house. (J'ek Chand, J.) JaS KauR v. BhaG 
Devi. IS Lah. 806 = 33 P.L.R. 1016 = I R. 1932 
Lah. 638 = 140 I.C. 238 = AJ.R. 1933 Lah. 29. 

— Mi nor — I nj un^ti on a c;a i nst . 

Minority per se is not a ground for refusing an injunc- 
tion, but before an injunction can be granted against a 
minor, it must be shown that the acts were done by him 
personally or by some one on his behalf or at his in- 
stance. (1879) 12 Ch. D. 675 ; (1899) 1 Ch. 343 ; 35 
Beav. 127; 31 C. 839. Ref. {Patkar and Broomfield, 
]/.) RAMCHANDRA BALWANT TILAK V. nara- 
sinha Chintaman. I.R. 1931 Bom 423 = 133 1.0. 
839 = 33 Bom.LR. 590 = A.I.R. 1931 Bom. 466. 


INJUNCTION. 

~Minor — Injunction against — Major defendant 

acting as guardian of minor defendant and giving up 
I his defence — Injunction against minor defendant 
also. 

In an action to restrain several defendants from 
causing obstruction to the proposed construction of a 
building by the plaintiff, defendant No. 1 acted as 
j guardian of the minor. The acts and misdeeds com- 
plained against were alleged to have been done by de- 
fendant No. 1 and by original defendant No. 2, the 
father of the minor and there was no evidence that 
the minor did any act or that the acts committed by 
original defendants Nos. 1 and 2 were done at 
the instance of the minor or on his behalf The defen- 
dant No. 1 filed a written statement on behalf of the 
minor son of defendant No. 2 raising the same conten- 
tions as he himself raised but he subsequently gave up 
his defence. The lower ("ourt thereon granted an 
injunction against all the defendants including the 
minor. 

Held, an injunction was a remedy against an indivi- 
dual and should be issued only in respect of acts done 
by him against whom it is sought to be enforced. So 
no injunction can be granted against the minor merely 
because his guardian gave np his defence. (Patkar and 
Broomfield, J J.) RAMCH \NDRA BALWANT TiLAK v. 
Narasinha Chintaman. I.R. 1931 Bom. 423= 
133 I.C. 839 = 33 Bom L.R. 590 = A.I.R. 1931 Bom. 
466. 

^Non-resident — Jurisdiction of Court over. 

Where in a case of mutual contracts one of the 
parties instituted a suit in the Agra Court in spite of a 
condition in the agreement that disputes should be 
settled in the Calcutta Court. 

Held, that the other party could apply for an order 
of injunction in the Calcutta Court to restrain the party 
resident in Agra from instituting the other suit. Juris- 
diction of High Court over non resident discussed. {^Lori 
Williams, /.) A. MiLTON & CO. v. OjHA AUTO- 
1 MOBILE Engineering Company. 67 Cal. 1280= 

1 I.R. 1931 Cal. 380 = 130 I.C. 262=A.I.R. 1931 Cal. 
' 279. 

Privacy —'Invasion of — Apertures in wall made 

by defendant — Plaintiff's privacy invaded — Plaintiff 
refused permission by Municipality to build on his own 
land — No ground for injunction. 

I Defendant opened door and windows on his w^all 
I facing plaintiff’s site. Plaintiff was refused permission 
by the Municipal Commitee to construct a wall in front 
of the aperture. Thereupon plaintiff filed a suit for 
j injunction for closing the door and w’indows. Injunction 
j was granted by the lower appellate Court on the ground 
that the Municipal Commitee had refused permission to 
! build a wall. 

I Held, that that was not a legal ground for granting the 
I injunction, that injunction w’as not the proper relief but 
j that the threatened Injury to plaintiff could be amply 
I redressed by grant of pecuniary compensation. {Tek 
\ Chand, J.) KHASHI NaTH v. RAM JIWAN. 148 
I.C. 224 = 6 B.L. 620=A.I.R. 1933 Lah. 847. 

■■ ■ -^Support — Interference ivith — Suit to restrain — 

Actual damage not necessary. 

Every landowner has right to the support of his 
land in its natural state. It is not an easement. It is a 
right of property. In a suit for injunction restraining 
the defendant from interfering with plaintiff’s right of 
support, it is not necessary to show that the plaintiff has 
sustained actual damage, It is sufficient to show that 
the injury is imminent and certain to result from the 
defendant’s acts. (Mitter, J.) TaMLUK Tr.ADING 
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INJUNCTION. 

AND Manufacturing Co., Ltd. v, nabadwip- 
CHandra Nandi. 69 Cal. 363= LB. 1932 Cal. 488 
138 I.C. 667= A.I.R. 1932 Cal. 542. 

Water — Right to — Cutting of water-supply — 

Proof of actual damage unnecessary — Ryotivari tenure. 

When the whole of water-supply has not been cut off, 
but only some of it, and when there has also been a 
general shortage of supply, it is very difficut for a party 
to prove the precise amount or diminution caused by the 
action of others or the precise amount of the particular 
damage caused by that diminution. Under such cir« 
cumstances the injured party has a cause of action apart 
from proof of actual damage and has a right to an 
injunction if he establishes prospective probable damage. 
7M. If. C. R. 60, Kel. on and 31 Mad. I7l, Ref. 
{^Wallace and Pandalai^ //•) BaSAVANA CjOWO v, 
Narayana Keddi. 64 Mad. 793 = IR. 1931 Mad. 
747 = 33 L W. 681 = 133 I.C. 607 - A.I.R. 1931 Mad. 
284 = 61 M.L.J. 663. 

-^Waters — Submersion by— Uustomary storage of 

w’ater — No interference by of Govoinment — Right to re- 
strain Government. See WATERS AND WAl’ER- 
oo u RSES. A I.R. 1932 Mad. 532. 

INQUEST REPORT. 

.9^d’(l)CR. P. CODE, S. 162. 

(2) Grim IN Ah trial— Evidence, 
insane offender — Plea of insanity. See Penal 
Code, S. 84. 

INSANITY. 

See (1) C. P. Code, 0.32, R. 15. 

(2) Cr. P. Cor3E, Ss. 465 aN13 471. 

(3) Penal Code, S. 84. 

INSOLVENCY. 

See also (1) C. P. CODE, SS. 115 AND l5l. 

(2) HINDU LAW. 

(i) INSOLVENCY. 

(ii) Joint family. 

(3) Jurisdiction. 

(4) Presidency Towns insolvency act 

(5) Provincial Insolvency act. 

-“Abatement — Order rejecting application for dis- 

charge — Appeal — Heirs of deceased creditors not brought 
on record — Appeal abates as a whole. 

Where an appeal is filed by the insolvent from an 
order dismissing his application for discharge but he 
does not bring on recoril the heirs of one of the deceas- 
ed creditors, who had not raised any objection to the 
discharge, the appeal abates as a whole as such heir is 
a necessary party. But if there is a Receiver in insol- 
vency appointed in the case, the absence of heirs of 
one of the creditors will not render the appeal infructu- 
OU3 and incompetent if the Receiver representing all 
the parties concerned is on record. {Guha and Lodge ^ 
//•) [atindra Nath v. Katihar Oil Mlls Ltd, 
158I.C. 392(2) = 8R.C. 180 (2) = 39C.W.N. 1292 = 
A.I.R. 1935 Cal. 644. 

— •Account books of debtor —Investigation into — 
Necessity. 

It is absolutely essential, if an insolvency case has to 
proceed, in order to enable a Receiver to go into the 
affairs of the debtor, to investigate the account books 
Cof the debtor) and to come to some conclusion thereon. 
Without the account books, it is impossible to say what 
exactly is the amount of the debts and the value of the 
assets of the debtor. The value of the account books is 
another matter. {IVort and Agarwala //.) HaR DA- 
YAN dass Johar Mall v. Jagarnath Marwari. 
1621.0.655=7 R.P. 227 = 16 Pat.L T. 461=AXB. 
1934 Fat. 626. 

—Account books — Order calling upon a third party 

to produce— Official Assignee to make out a prima facie 


•INSOLVENCY. 

case. See INSOLVENCY-— THIRD PARTY. 63 M.L.J. 
810. 

— of insolvency — Strict proof. 

Acts of bankruptcy have to be regarded critically and 
carefully and theie is no such thing as an act of bank- 
ruptcy except that which the statute declares to be one. 
Observations of Lindlc:y, M R., inCl899)l Q. 13.626, 
Rel. on. (Greaves and H.B. Ghose^ //.) ANUFAMA 
Uebi Gurudas Chatterjl 57 Oal. 1274=I.B. 
1931 Cal. 478 = 131 I.C. 590-A.I.R. 1931 Cal. 246. 

——“Act of insolvency — Strict proof — Full parti- 
culars in insolvency petition. 

Adjudication of debtor as insolvent at the instance of 
the creditors involves considerable disgrace and legal 
disabilities to the debtor and therefore it is all the 
more necessary that the act of insolvency alleged to have 
been committed by him should be clearly and precisely 
described in the insolvency petition to enable the debtor 
to meet the charge brought against him and unless the 
facts alleged bring the debtor's conduct well within the 
ambit of the statute, the Court should stay its hands 
b 3 th in the matter of adjudication aud the appointment 
of a receiver (Jm Lai and Bhide ^ JJf ) HaRKISHAN 
l.xLv. Peoples Bank of northern India, Ltd., 
LAHORE. 14 Lah. 117 = I.R. 1932 Lali. 701 = 140 
I.C. 276 = 33 P.L.E. 992 = A.I.R. 1932 Lah. 643 (2). 

A Ijiidicati on— Ground s—A fsets not immediately 

realizable. . ^ ■ 

The assets of the insolvent (consisting of inalienable 
land and house) if realized by him were worth more 
than the debts. The difference between the debts and 
assets on the most favourable showing was not very 
large. 

Htld, that the debts clue were cash debts and the 
assets were not immediately realizable and in that sense 
the insolvent was unable to pay his debts and should 
therefore be declared insolvent. (Dalip Singh, /.) 
Karim Bakhsh v Gma Dhari. 6 R.L. 527 = 148 
I.C. 48 = A.I.R. 1934 Lah. 63 Cl). 

-Adjudication — PeUlion for, defective— Not to be 

kept pending. 

A petition for adjudication which is kept hanging over 
a man's head when as a matter of fact it is a mere shell 
of a petition from the beginning and contains no sub- 
stantial details should not be allowed. ( Rankin , C . J . and 
Burkiand , /.) Krishna da.s Ray v. Charsila Pal 
Chaudhury. 35 C.W.N. 667. 

“Annulment of adjudiration— Order of — When to 

be maiie — Old insolvency — Principles, 

In cases of old insolvencies, the Court should be very 
blo.v in making orders of annulment. An order of 
annulment is intended to be a penalty imposed upon a 
debtor who fails to obtain his discharge, the theory 
being that it will deprive him of the benefit of the Insol- 
vency law and render him liable to be proceeded against 
by his creditors; but in a case where the insolvency has 
gone on for a long time, to the extent of about 15 years, 
an order annulling the Insolvency really confers a pri- 
vilege upon the debtor, and does not impose a penalty 
on him. The creditors are not likely to arrest him, and 
unless an order is made for vesting the property, he may 
get the property returned to him, (Beaumont, C.J. and 
Rangnekir, /.) SiDICK IlAjI IIUSEIN V. OFFICIAL 

Assignee of Bombay. 69 Bom. 600 = 167 I.C. 
930 = 8 R.B. 90 = 37 Bom.L.R. 449 = A.I.R. 1935 
Bom. 310. 

- " •‘Annulment of adjudication — Person hiving assets 
under vesting order — Right to impeach existence of debt 
shown in schedule^ 
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After the annulment of an adjudication, the officer of 
the Court in whose hands the assets are vested for the 
benefit of the creditors has the right and indeed the 
duty, to bring to the attention of the Court, facts which 
go to show that persons appearing in the list of credi- 
tors are not in fact creditors. This is not invalidating 
the act of the Official Receiver in admitting debt. It is 
part and parcel of the necessary steps that must be 
taken for the proper administration of the assets with 
which he is charged. He has this power as any other 
Receiver would have it, and quite apait from any 
expiess statutory provision. and Paytduran^ \ 

Rmo, /y.) Srinivasa Rao v. Chinnapa Reddi. ' 
43L.W. 38-160 I.C. 205 = 8 R.M. 613=1936 M.W. j 
N. 609 = A.I.E. 1936 Mad. 126 = 69 M.L. J. 839. ! 

'Asi>eti> of insoh'cnt — Occupancy holding. | 

Where a person having occupancy right in land 
applies for adjudication as insolvent, as the occupancy 
rights in the land can be sold to the landlord, their 
value is to be taken into ('onsideiation in assessing the 
assets of the insolvent. A. I. R, 1929 Lah. 392 and 99 
I. C. 997, Ref. Uat Lai, /.) SHANKAR DaS v. 
Fajja. 164I.C. 366(2)-7R.L. 662 = A.LR 1934 
Lah. 133. 

Composition deed — Conseniiniji party to — Right j 

to apply for adindi cation, , 

A consenting party to a deed of arrangement or j 
composition is estopped from filing an application for j 
an order of adjudication. 48 M. 294, Foil. {Doratsamt * 
Jyer, CJ. and Rama Rao, J.) BHAGAWANJI v. RaJA 

Sampang 1 Rama Shetty, 36 Mys.H.CR. 39-^ 

9 Mys L J. 1. 

— ■ Composition deed sanctioned by Court — Surety 
who IS pat ty, if can back out. 

As soon as the Court sanctions a composition entered 
into by the debtor and his creditors supported by the 
guarantee of a surety, it becomes binding on the credi- 
tors, the debtor and the surety. Theiefore it is not 
open to the surety after such sanction to say that he is 
not bound by his promise. And although the surety 
does not execute a bond as ordered by the Court, he is 
not relieved of his liabilities as a surety. {Rupchand, 

A. /.C.') Sat Narain Stores, /« 7R.S. 66 = 

161 1.C. 791=A.I.R. 1934 Sind 134. 

Creditor — Fraudulent remo7>al of property — 

Liability to refund, 

A creditor acting fraudulently and removing property 
of the insolvent without the permission of the Court is 
liable to refund the value of the same. {Gruer, A, J. 
c\) Dhudhchand V, Shkipal). 168 1.0.990 = 

8 R.N. 111-18 N.L.J. 14. , 

'^Creditors not proving debts — Order "‘file'' — If j 

terminates proceeding — Execution petition presented 
after siuh order — Maintainability, 

Where, after adjudicating a debtor on his own appli- 
cation as an insolvent, the Court adjourns the petition 
for the framing of a schedule and for appointing a 
Receiver, and on the adjourned date, the creditors not 
having till then proved their debts, the Court passes an 
order “file”, the order does not have the effect of termi- 
nating the proceedings. The proceedings still con- 
tinue; and if an execution application is presented 
against the debtor after the date of the order, it is one 
made during the pendency of the proceedings and must 
be struck off as illegal and invalid, {Courtney Terrell, 
C,J. and Varma, y.) RaMAJODHIA v, HazARI I.ALL- 
MaTHURa PkaSau. 168 I.O. 18 = 8 R.P. 176 = A.I. 

B. 1936 Pat. 480. 

— Debts provable in — Future or contingent liability 

— Suit against insolvent after discharge — Maintain' 
4shHtiy. 


INSOLVENCY. 

The debts and liabilities provable in insolvency 
include debts and liabilities, present or future, certain or 
contingent and an omission to prove such debts in 
insolvency proceedings is a bar to a suit by a creditor in 
respect of such debts after discharge of the insolvent, 
based on a revival of the old debt. The order of dis- 
! charge is an effective bai to such a suit. {Cunltffe, y.) 
SUDHENDU Mohan Bagchi v. kshitish Chunder 
Das Gupta. 163 I.C. 858 = 9 R.O. 91 = 39 C.W.N. 
663. 

Debt — Suit to recover — Limitation — Withdrawal 

of suit. 

Limitation for pioving debts ceases to run during 
insolvency proceedings. Where therefore a creditor sues 
after oulinary peiiod of limitation is over but before 
annulment of adjudication order, the proper course is 
not to dismiss the suit but to permit him to withdraw the 
suit with liberty to sue again after annulment of adjudi- 
cation. {Baguley,/.) BaNDEAELY JaKFER z/. PEER 
Mahomed. 6 I.R. (^Raiig.) 72 = 146 I.C. 124-*A.I. 
R. 1933 Rang. 75. 

Discharge — Subsequent promise to pay debts 

incurred prior to insolvency — Enforceability — Fresh 
consideration — Necessity. Htc CONTRACT — CONSI- 
DERATION. 39 C.W.N. 563. 

"Discharged insolvent — Meaning. 

In 1904 the plaintiff applied to be declared an insol- 
vent. He was so adjudged in 1905 and the Judge direct- 
ed “I giant the application and discharge the insolvent.*' 
The plaintiff’s name having been taken off the electoral 
roll he sued for a declaration that he was not an undis- 
charged insolvent, that he was a qualified voter. 

Held, that though the debts of the insolvent were not 
wiped out by reason of the Judge’s order of discharge the 
I plaintiff was a discharged insolvent and was entitled to 
I the declaration. If once he has been discharged as an 
insolvent, the section in Act III of 1907, are not appli- 
cable to his case. {Sen and Niamatullah, JJ.) PaR- 
MESHWARI Das V. MUNICIPAL BOARD, BAREILLY. 
I.R. 1931 All. 766 = 133 I.C. 909 = A LB. 1932 All. 
68 ( 2 ). 

Executor's insolvency — Power of the Court to 

make an order against the estate of the testator. 

The insolvency of the executor does not have the 
effect of divesting the executor of the estate and vesting 
it in the Official Assignee; & hence the Insolvency Court 
could not pass an order against the estate of the testa- 
tor. {Beasley, C,J, and Co*'nish, J.) KriSHNAMA- 

chariarz'. Official assignee of Madras. 66 
I Mad. 455 = LR. 1932 Mad. 410 = 137 I.O. 671 = 1932 
! M.W.N. 8=36LW. 166 = 1932 Cr.O. 290=A.LR. 
1932 Mad. 256 = 62 M.L.J. 186. 

Firm — Adjudication of. 

The term ‘debtor’ in the Insolvency Regulation inclu- 
des also a firm and a firm can be adjudicated insolvent. 
{Doraswami lyer^ C,J, and Rama Rao^ /.) ASLAJI 
Dhiraji Bros, v, Sunni Lal. 36 Mys.H.C.R. 75= 

9 Mys.L J. 222. 

I'i rm — Adjiidicati on of — Effect . 

An order of adjudication against a firm is an order 
of adjudication against each individual partner of the 
firm. A. I. R. 1927 Sind 18 and A.I.R. 1932 Sind 39, 
Rel.on. {Ferrers, J. C, and Rupchand, A. J,C,) 
DHARAMDAS THAWARDAS z;. HUKUMCHAND MIRI- 
mal. I.R. 1932 Sind 86 = 1381.0. 628= A.I.R. 1932 
Sind 62. 

Firm — Adjudication of two out of three partners 

— Debt due to solvent partner — Proof of , in insolvency. 
In a partnership suit, it was found that the partner- 
ship which was between three partners had been dissolv- 
ed and that a large sum of money was due to one of the 
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INSOLVENOY. 

partners. After the suit had been instituted two of the 
partners were adjudicated insolvent and by an arrange* 
ment between the solvent partner and the Official 
Assignee of the estate of the two insolvent partners, one- 
third of the assets of the partnership which had been 
realised was handed over to the representatives of the 
solvent partner who meanwhile had died. The represen- 
tatives of the solvent partner obtained a final decree in 
the partnership suit and tendered a proof in the insol- 
vency for the amount outstanding under the deciee. An 
application was filed by one of the creditors in the 
insolvency for the purpose of obtaining an order expung- 
ing the proof of the debt by the representatives of the 
solvent partner upon the ground that, inasmuch as the 
assets distributable in the insolvency were part of the 
partnership assets and the solvent partner w’as liable as 
a partner to liquidate the debts of the partt^ership, the 
debt of his representatives was a debt owing by tw’o 
partners who were insolvent to a third partner, and as 
such was postponed until after the debts of the outside 
creditors of the partnership had been satisfied. The 
learned Judge in insol veiicy dismissed the application on 
appeal. 

Ileldy that the proof of the representatives of the 
solvent partner ought to be expunged. ^Page, C.J. and 
Mya Biiy /.) A. K. R. M. M. C. T. CHETTYAR FIRM v. 
S.P. Dayarhoy & Sons. 12 Rang. 699 = 166 I.C. 336 
= 7R.R. 402 = A.IR. 1935 Rang. 69. 

Firm — Discharge— Ltabtltty of partners. 

Where after a decree was passed against a firm, the 
firm was adjudicated insolvent and subsequently dis- 
charged, the decree cannot be executed against any 
individual partner. The creditor cannot indent on the 
firm’s name for fixing the liability on the partner and at 
the same time ignore it when the protection conferred 
by the order of discharge is invoked. {Doratsivamt Iyer, 
C, J, and Rama RaOy /.) ASLAJI DHIRAJI BROS. 
Sunni Lal. 36 Mys.H.O.R. 76=9 Mys L.J. 222. 

Firm — Separate debt of member — Adjudication 

for. 

No application for an order of adjudication against a 
firm is maintainable on account of the non-payment of 
the separate and personal debt of an individual member 
thereof unconnected with the partnership liabilities. 
(^Doraiswami lyer^C.J. and RamaRaOyJj) BHaGA- 
WANji V. Raja Sampangi Kama Shett\, 36 Mys. 
H.O.R. 39 = 9 Mys L.J. 1. 

Foreign adjudication — Prior attachment in British 

India — Creditor in British India not affected by adjudi- 
cation. See PROVINCIAL INSOLVENCY ACT (V OF 

1920), S. 51. 60 I.A. 167 = 66 Mad. 406 = 64 M.L.J. 
662 (P.C.). 

Foreign ad judication — Vesting order passed by 

foreign Comt — Earlier attachment in British India of 
the property of the insolvent — Rights of Receiver, 

That there being no grounds for distinguishing between 
the rights of a foreign and of a domestic receiver in 
insolvency, in each the debtor’s property vests subject to 
any piior equities such as a charge or lien, and no such 
equities are cieated by an attachment. A vesting 
order passed by a foreign Court, (Secunderabad) is a 
transfer by operation of law, though not of British Indian 
law ; at any rate, it is not a private transfer, and there- 
fore it has not to give w’ay to an earlier attachment 
and the rights of the Official Receiver under such a 
vesting order override those under an earlier attachment 
in British India. (Curgenven and Bashyam Ayyangar^ 

//.) Official Receiver of Secunderabad v, 
Lakshminarayana. 64 Mad. 727 = I R. 1931 Mad. 
649 = 132 1.0. 297 = 33 L.W. 662=1931 M.W.N. 444 
= A.I.B. 1931 Mad. 474 = 61 M.L.J. 774. 

[Reversed 60 I.A. 167 = 56 M. 405 (P.C.).] 

Q. D.— II— 64 
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’•Foreign adjudication — Vesting of property in 

British India, 

A vesting order made by a competent foreign Court 
(Secunderabad) operates upon property of the insolvent 
within British India, creating a title in the Ofiicial 
Receiver so invested. ,The title so operates with effect 
from the date of the order. (1910) A. C. 508. Rel. on. 
{Curgenven and Bashyam Ayyangar^ JJf) OFFICIAL 
Receiver of Secunderabad v. Lakshmi- 
narayana. 54 Mad. 727 = I.R. 1931 Mad. 649 = 
1321.0. 297 = 33 L.W. 562=1931 M.W.N 444 = 
A.I R 1931 Mad. 474 = 61 M L J 774. 

[Reversed 60 I.A. 167 = 56 M. 405 (P.C.).J 

— ■ ’Foieign adjudication — Vesting of property — 
Subsequent execution procceedtng — Stay, 

A debtor was adjudicated as an insolvent at Penang, 
a pait of the Straits Settlements, on the 9th January, 
1931. On the l5th March, 1931, the appellant, a resident 
ot Ramnad in British India, filed a suit against the 
insolvent in the Sub Court of Ramnad and obtained an 
attachment before judgment of his immovable property 
on the 24th July, 1931, and a decree on the 28th Novem- 
ber, l93l. On the l9:h July, 1932, he attached in 
execution the insolvent’s immovable property in Ramnad. 

I On the 24th October, 1932, the insolvent executed a 
I conveyance in Penang of his property in British India 
I including the property under attachment in favour of 
the Ofiicial Assignee in Bankruptcy of Penang. On the 
5th December, 1932, at the request of the Supreme 
Court of Penang an order was made by the High Court 
for the Official Assignee of Madras to act as auxiliary to 
the Official Assignee of Penang and take possession and 
realise the properties of the bankrupt. The Official 
Assignee of Madras having heard of the proceedings im 
execution taken by the appellant applied to the Insol- 
vency Court for an order under S. 18 of the Presidency 
Towns Insolvency Act slaying the appellant’s execution 
proceedings. 

Ileldy that the insolvents’ immovable property in 
British India did not vest in the Official Assignee of 
Penang on the adjudication. The Straits Settlements 
Bankruptcy Ordin.ance would be ultra vires if it purport- 
ed to cause such a vesting of extra-territorial immovable 
property, Macleod v. Attorney Geneial for New South 
Wales, (1891) A. C. 455 and Callender y Sykes Sf Cow, 
Colonial Secretary of Lagos and Davies NC, 
460. Ref. 

Held y however, that the British Indian Couit could, 
giving effect to rules of International Law, recognise the 
foreign adjudication as effective and stay the execution 
proceedings which were taken subsequent to the order of 
adjudication. (Beasleyy C, J, and Bardswelly /,) 

aiyaswami Chetty V, The Official assignee, 
Madras. 57 Mad. 616 = 161 I.C. 14 = 7 R.M. 103 
= 1934 M.W.N. 81 = 39 L.W. 641 = A.I.R. 1934 
Mad. 344 = 67 M.L.J. 69. 


Forum — Choice of — Wishes of debtor. 

An insolvency debtor is not in the same position as a 
plaintiff as to the right of choice of the Court in w^hich 
his insolvency should be conducted. {Pafukrtd gCy /.) 
Krishna Kishore Paul, In re. 35C.W.N.666 = 
136 I.C. 279 = I.R. 1932 Cal. 87 = A.I.R, 1931 Cal, 
776. 

•Hindu joint family — Coparcener — Receiver—^ 

Right to sell soils shares. 

On the insolvency of a member of a joint Mitak**hara 
family, only the insolvent’s share in the joint family 
properly vests in the receiver. But in cases where the 
insolvent’s sons are liable for their father’s debts, the 
receiver may, by appropriate procedure, bring the shares 
of the sons to sale, the sale proceeds being divisible 
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among the creditors of the insolvent. {Courtiny-Terrell^ 
•C.J. and Agartvala^ /.) MaHABIR PRASAD v, 
Shivanandan Sahay. , 152 I.C. 277 = 7 R.P. 162 = 
16 PatL.T. 602 =A.I.R. 1934 Pat. 615. 

"■ 'Hindu joint family — Father — Power to sell son's 
share— If vests in receiver. 

As a result of the insolvency of a Hindu father not 
•only his share but also his power to sell his son’s share 
to satisfy his debts also pass to the receiver. {Altyo^i, 
A./.C.) FaTEHCHAND HIPCHAND V. rilRALA. 168 
I.C. 699 = 8 R.N. 93 = 18 N.L J. 255=A.I.R. 1935 
Nag. 193. 

Hindu joint family — Father — Receiver selling 

the right^ title and interest — Sons not parties — IVhat 
passes. 

Where a Hindu father is adjudged insolvent and the 
receiver sells “the father’s right, title and interest,” 
in particular circumstances the expression “right, title 
and interest of the father” may include the son’s 
interest as well; but the expression simpliciter cannot be 
interpreted in that comprehensive sense. In each case 
the particular circumstances which would justify attach- 
ing wider import to that expression must be proved. 
The circumstance of the sons being made parties to the 
proceedings is one of the factors which may be 
•considered in determining the question as to W’hat was 
intended to be sold. Where the son* are not made 
parlies and there is no other circumstance showing 
intention to sell the entire property, the use of the 
expression right, title and interest of the father means 
only the share of the father. 17 Cal. 584 (P.C.): 3 Cal 198 
<P.C.); 10 Cal 626 (P.C.); and 14 Cal, 572(P.C.). Appl j 
13 Cal. 21 (P.C.), Disappr. The fact that the debts were 
not proved to be illegal or immoral does not make any 
•contiibution to the proof as to the intention to sell the 
whole property. Of course the evidence as to what the 
purchaser thought he was purchasing w’ould he admis- 
sible and that evidence would be directed to show that 
the consideration paid represented the value of the \ 
whole property and not merely the father’s share. 
{APtyogt, A./.C.) Fatehchand DIPCHAND V. Hira- 
L Ab. 158 I. C. 699 = 8 R.N. 93 = 18 N.L. J. 255 = A. 
I.R. 1936 Nag. 193. 

p /indu joint family — Son — Debts of father — 

Adjudication for — Liability to. 

The son of a Hindu father who died after incurring 
debts upon promissory notes, apart from some special 
( ircumstances w'hich would make him personally liable 
for the family debt, cannot be adjudged insolvent on ac- 
count of his liability as a member of the faniily to pay 
these debts out of the family properties. 50 Mad 681; 
53 M.LJ. 403. Foil. (^/Crtshnan P and a! at ^ J.) PUR- 
NAYYA V. lUSAVA KOTAYYA. 34 L.W. 761 = 136 I.C. 
31^I.R. 1932 Mad. 63 = A.I.R. 1931 Mad. 788 = 
61 M.L.J. 618. 

Insolvency Court. C. P. CODE, S. l5l AND 

O. 47, R. 1. 

Insolvency Court — Claim Case — Determination 
of quest t on — Ft nali ty. 

It is open to the per^on claiming certain property 
attached by the Insolvency Court, to bring a regular suit 
for adjudication on the nieiits of his claim but if he 
placed the matter before the Insolvency Court and that 
Court proceeds to determine the question, its decision is 
final and binding for all purposes as between the debtor 
and the debtor’s estate and all claimants against him 
or the estate on the other. 46 All. 16 Foil. {Subhedar, 
A./.C,) Ramratan Singh v. Hari. 28 N.L.R. 
39 = I.R. 1932 Nag. 91 = 139 I.C. 288 = A.I.R. 1932 
Hag. 109. 


INSOLVENCY. 

'Insolvency Court — Declaration by,of the title of 

a creditor to a debt — If conclusive as a judgment in 
rem. 

A declaration by the Insolvency Court that a person 
is a creditor in insolvency does not confer upon him a 
“legal character’’ within the meaning of S. 41 of the 
Evidence Act. Even assuming that a debt is a “specific 
thing”, a declaration by the Inscdvency Court that the 
creditor is entitled to a particular debt is not conclusive 
as a judgment in rem so as to preclude any other Court 
from reopening the same question, because the Insol- 
vency Court can only declare the title of the creditor to 
the debt as against the insolvent and not absolutely as 
against the whole w'orld. {^Beasley, 6’./., Sundaram 
Chetty and Stone, //.) VeNKATARAMANAYYA 
PanTULU, In the matter of. 54 Mad 601 = 1 R. 19S1 
Mad. 577 = 131 1.0. 817 = 1931 M.W.N. 774 - 34 L. 
W. 282 = A.I.R. 1931 Mad. 441 = 61 M.L.J. 229 
(S. B ). 

Inwlzuncy Court — Inherent j urisdiction of — 

Rectification of Receiver's errors. 

The Insolvency Court has inherent jurisdiction to 
rectify the Receiver’s errors or mistakes or to reverse or 
modify his acts or decisions, {/ohnstonc, /.) HaVELI 
Shah v. Mt. Zohar Jan. I.R 1931 Lali. 844 (2) = 
133 I.C. 876 (2) = 32 P L.R. 698 = A.I.R. 1932 Lah. 
84. 

Insolvency Court — /udi^ment declaring judg- 

men t' debt is provable — Effect — No proof. 

Per A judgment in insolvency, declaring 

that the creditor’s debt {t.e ^ a judgment debt) is a 
provable debt does not declaie that an alleged debt 
which merged in that judgment-debt is proved. A. I.R. 
1927 Pat. 61, Ref. {Beasley, C./., Sundaram Chetty 
and Stone, //.) VKNKArARAMANAYYA PANTULU. 
In the matter of. 64 Mad. 601 = I.R. 1931 Mad. 677 
= 131 I.O. 817 = 1931 M.W.N. 774 = 34 LW. 282= 
A.I.R. 1931 Mad. 441 = 61 M L J. 229 (S.B.). 

Disolveucy Court — /urisdiction of -Injunction 

order regarding proceedings in foreign Court — Passing 
of. 

There is nothing in principle which prevents the 
insolvency Court from restiaining proceedings in a 
foreign Court where thi parties sought to be restrained 
carry on business within the jurisdiction and have assets 
within the jurisdiction which can be attached in the case 
of any breach of the injunction. Case under Pre.-idency 
Towns Insolvency Act. {Panckndge, /,) SuMER- 
MUI.L SURANA, In re. 137 I.C. 299 = I.R. 1932 
Cal. 298 = 35 C.W.N. 506 = A.I.R. 1932 Cal. 110. 

Insolvency Court — /urisdiction of — Partition 

suit — Whether can be entertained . 

No suit for partition can ever be filed in the Insol- 
vency Court by the Official Assignee representing the 
father. The Insolvency Court exists to distiibute assets 
between the creditors and not for deciding partition 
suits or other questions between the insolvent and the 
rest of the world. {Ramesam and Cornish, //.) 
Kkishnamurthy Pillai V. Sundaramurthy 
PILLAI. 56 Mad. 658 = I.R. 1932 Mad. 632 = 138 
I.C. 225=36L.W. 592 = A.I.R. 1932 Mad. 381 = 63 
M.L.J. 37. 

-Insolvency Court — Power to award exemplary 
costs. See C. P. CODE, S. 35-A. A.I.R. 1935 Nag. 
207. 

■ „ ■ -^Insolvency Court — Powers of — Decree-holder 
obtaining garnishee order against Official Assignee-^ 
Latter paying into executing Court dividend payable to 
creditor tn insolvency — Decree^holder withdrawing 
amount from Court on security bond — Proof of claim 
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of creditor subsequently expunged — Power of insolvency 
Court to order decree holder to refund or to proceed 
against kif security. 

The heirs of one of the partners of a firm, obtain- 
ed a decree against the co-partners. On the adjudication 
of the latter as insolvents, the heirs of X were admitted 
to be creditors for the amount of their decree. who j 
had obtained a decree against all the partners including | 
obtained an oider directing the Official Assignee to j 
deposit in Court the amount of the rlividend payable to ‘ 
X's heirs. The Official Assignee depo''ited the amount ' 
in the executing Court, which was paid out to Z, on his ! 
executing a security bond for the refund of the money I 
in case it should be found that he was not entitled to it * 
after the legal representatives of X had been brought on 
the record. Subsequently, on an application by one of the 
creditors in the insolvency, the High Court, on appeal, | 
expressed the opinion that payriient of the debt for ' 
which X^s heirs tendered a proof must be postponed ! 
until after the debts of the outside crerlitors have been | 
liquidated. On a question being raised as to the pow'er 1 
of the Insolvency Judge to direct /. to repay the money | 
drawn by him from Court to the Official Assignee or to ! 
proceed against the security furnished by him. j 

Held^ (i ) that the payment of the dividend, which the : 
Official Assignee deposited in Court in the regular suit ' 
upon the footing that it was a dividend payable to X's 1 
heirs, ought not to have been made, as the debt due to 
them could not be paid part pasiu with the debt of the ' 
outside creditors of the firm; (//) that the Insolvencv 
■Court had no jurisdiction to direct Z to refund the 
amount to the Official Assignee or to proceed against the 
property deposited by him as security in the regular suit, 
as Z did not receive payment of the money in any sense 
as a creditor in the insolvency but as a judgment-creditor 
in liquidation of his decree against X inter alias in the I 
regular suit and as the security was furnished not for the i 
benefit of the insolvent estate but for the benefit of the 
heirs of X. (Page, CJ. and Mya Bu, /.) A. K. R. M. 
M. C. T. Che'itiar Firm v . S.p, dayabhoy and 
Sons. 13 Rang. 703 = 161 1.O. 795 - 8 R.R. 510. 

Insolvency Court — Powers of — Secured creditor 

given Rs. 500 — Claim for Rs. 1,000 — Unsecured creditor 
objecting — Objection upheld — Appeal — Maintainability. 

A secured creditor G of the insolvent was first allow^ed 
by the Insolvency Court Rs. 500 out of insolvent's charge 
of Rs. 1,000 in respect of his share in a house on 26th 
February, 1932. G put in an objection claiming whole 
amount of Rs. 1,000. An unsecured creditor opposed 
this application contending that G was entitled to 
nothing and the Insolvency Judge upheld the conten- 
tention. The District Judge, on appeal, held that as no 
appeal was preferre ' against the onler of 26thFebruary, 
1932, G was entitled to retain Rs. 500. On second 
appeal. 

Held, that G having made an application in con- 
nexion with the order of 26th February, 1932, the whole 
matter was re-agitated before the Insolvency Judge and 
hence it became unnecessary for the unsecured creditor 
to prefer an appeal to District Judge. The Insolvency 
Judge, who passed the order dated 26th February, 1932 
had been transferred and no application for review was 
competent. The application of G could only be consi- 
dered to have been made under the provisions of S. l5l 
and the Insolvency Judge had ample power in the 
exercise of his inherent jurisdiction to pass such order 
as was required by justice and the necessities of the case, 
and was thus competent to set aside the previous order 
dated 26th February, 1932. As the order passed was 
under S. l5l, no appeal lay to the District Judge and he | 
had no jurisdiction to modify it. (Bhtde, /.) Sh£0 LaL 
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2/. Girdhari Lal. 160 I.O. 241 = 6 R.L. 842 (2)=* 
A.I.R. 1934 Lah. 177. 

Insolvent — Death of — Application by sons for 

substitution — Rejection — If terminates proceedings. 

If, on the death of an insolvent, a petition by his sons 
to be substituted in his place is put in and rejected, the 
insolvency proceedings do not terminate on the dismissal 
of such petition. (Conrtncy-Terrcll , C.f. and Varmut 
/.) KAMAJODHIA V. IlAZARI LALL-MATHURA 
Prasad. 158 I.C. 18-8 R.P. 176- AIR. 1935 
Pat 480. 

— ~“Law of insolvency — Alode of administering. 

The law of insolvency should be administered broadly 
with special consideration, not for the particular protec- 
tion of the insolvent where an act of insolvency has been 
clearly committed but for the general protection of the 
creditors and the trading public. (Cunltjfe, A^. C. /, 
and Baguley, /.) SOONIRAM v. S. A. K.M. Chp:tTI- 
AR Firm 12 Rang. 64-149 I.O 723-6 R.R. 309- 
A.I.R. 1933 Rang. 363. 

Mott gage — I titered — 'Sale of mortgaged property 

by Official Receiver — Receiver retaining purchase-money 
— Mortgagee's right to interest at stipulated rate. 

Where the Official Receiver appointed on the insol- 
vency of a person sells the property mortgaged by the 
insolvent, he holds the purchase money realised by the 
sale, in the capacity of administrator of the estate of 
the insolvent and not as agent of the mortgagee. The 
interest on the mortgage money therefore continues to 
run at the stipulated rate until payment. 20 Mad. 224 
(F.B.); A.I.R. 1929 Oudh 231 and A.I.R. 1918 All. 
234, Dist. {Abdul Rashid, J.) KHUSHAI. CHAND v. 
Court Shankar. 161 I.O. 462 = 8 R.L. 763= A. 
I.R. 1935 Lah. 906. 

Mortgage suit — Receiver appointed at in- 
stance of mortgagee — Realizations — Right of mort- 
gagee in preference to Ofjict'al Assignee. 

A mortgagee who procures a receiver to be appointed 
in a mortgage suit is entitled to the income from the 
mortgaged property in the hands of the receiver in 
preference to the Official Assignee. An equitable moit- 
I gagee who obtains the appointment of a receiver of the 
I mortgaged pioperty establishes a claim to have the 
I recoveries made by the receiver ear-marked for his 
I benefit, in case the mortgaged property is not sufficient 
to satisfy his claim, and au Official Assignee cannot 
claim the rents and profits of the property in the hands 
of the receiver for the benefit of the general body of 
Cl editors in preference to the mortgagee. {Milne, /. C. 
and Mehta, A.J.C ) OFFICIAL ASSIGNEE z/. PUNJAB 
National Bank, Ltd. 26 S.LR. 61=IR. 1932 
Sind 79 - 137 I.C. 338 - A.I R. 1932 Sind 82. 

Official Assignee — Duty of — Contested action 

— Standard of honesty — After acquired property 
of insolvent— Person dealing with insolvent bona fide — 
Rights — Whether Official Assignee should intervene. 
See Presidency Towns Insolvency Act, S. 79. 8 
Rang. 665 -A.I.R. 1931 Rang. 74 (2). 

Power of Court — Injunction restraining suit by 

unsecured creditor in Foreign State. 

The insolvent was adjudicated in Calcutta but subse- 
quently the adjudication was annulled and a scheme of 
composition approved. It appeared that the insolvent 
had certain properties in Bikanir, which however was 
charged to the full in favour of creditors. The latter 
properties were not included in the composition. An 
unsecured creditor having sued to recover the debt 
contracted by the insolvent at Calcutta, the insolvent 
applied for an injunction restraining the creditor from 
proceeding with the suit. 
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Ileld^ that though the Court under the circumstances 
of the case can make an injunction order effective, it 
was not necessary to pass such an order having regard 
to the merits of the matter. {Rankm, C. /. a7i(i Rear- 
Si77t, /.) SUMKKMULL SURENA v, BaNSI LaE ABIR 

CHAND. 1371.0 299 = I R. 1932 Cal 298=-36C.W. 
N. 997 A I R. 1932 Cal. 310. 

[P 62C. 659(t.62).] 

— Power of Court — Petition by debtor before exe- 

cution sale and adjudication after — Purchase by decree- 
holder >\ith leave of Court— PoVNer of Court to order 
deposit of sale price. See C. P. CODE, O. 21, K. 72 
f 2). A.I R. 1936 Mad. 907. 

Procedure — A/oftey suit — Debtor brcoffurif* ihsoI- 
veut dnrt7i\f pendency of siiit— Right of creditor to join 
Official Assignee or Recei7<er as party to suit. 

Where a suit is brought against a debtor in resppct of 
money due {e.g ^ a debt, or damages for breach of con- 
tract) and he becomes insolvent, the creditor is not 
entitled to join the Official Assignee or Receiver as a 
paity to the suit. The .^uit is notone relating to the 
property of the insolvent, and the Official Assignee or 
Receiver is neither a necessary nor a proj^er party to the 
suit. {Praund, /.) RaMHAZAR ANJ^ SON 7>. MUNI- 
CIPAL CoRPOKAiioN, Rangoon. 160 IC. 90=8 
B.R. 334 = A.I.R 1936 Rang. 439. 

Procedure — Proceeding by creditor not initiated 

bona Abuse of process of Cou/i. 

If insolvency proceedings are initiated or prosecuted 
by Cl editors not bona fide but with a view to extortion or 
fraud, or oppression, it would be a shocking thing for 
any Court of justice in a civili>ed country to be made the 
instrument of such proceedings, J. Shaw, 

J.) (Jalliara z/. Murugappa Cheity. 12Rang. 
336 =- 166 I.C. 346- 7 R R. 402 == A.I.R. 1934 Rang. 
292. 

■ Proof of claim — Onus — Promissory note execu- 

ted by insolvent — Proof of consideration. 

Notwithstanding JS. 1 18-A of the Negotiable Instru- 
ments Act, the burden of jiroving consideration for apro 
inissory note executed by the insolvent is on the creditor 
who makes a claim and not on the Official Assignee. 
“The law rcquiies a creditor of the Insolvent to pro\e 
his claim, the burden is therefore on him to prove his 
claim and not on the Official As^ignee. The rights as 
between the Official Assignee and the claimant are 
entirely distinct from those between a debtor and a 
creditor, for the Official Assignee like the trustee in 
bankruptcy repre^ent.s the general body of creditors and 
is entitled to go behind the covenant in a mortgage or a 
stated account and to require satisfactory evidence 
admitting prcjof that the claim represents a genuine 
debt.” The bankruptcy Court can enquire into the con- 
sideration of judgment-debt, where grounds for an 
enquiry exi^'t An investigation ought to be held, 
where there are facts which throw great .su.spicion on a 
claim ordinarily a judgment debt ought to be considered 
as binding. {Aston, A./ C) MCCUKLEY, /;/ 141 
I.C. 470= 26 S.LR 279- I.R. 1933 Sind 56 = A.I.R. 
1932 Sind 197. 

.... , -Property in Foreign State — Liability for debts 
of insolvent. 

Semble, — The property in a Foreign State is as 
between the creditors and the in‘.olvent available to the 
creditors in Calcutta unless the Foreign I.aw was to the 
contrary. {Rankin, C. J. and Pearson, /.) SUMER- 
MULL SURKNA 2/. Bansi Lal Ahir CHANU. 36 0. 
W.N. 997=137 IC. 299 = I.R. 1932 Cal. 298=A.I 
B.1932 Cal. 310. 

Recet ver — Representati ve character. 

The receiver is an officer of the Court, It is not 
correct to say that his position is merely that of a re- 
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piesentative of the insolvent. There are cases where 
the receiver represents not only the insolvent but also 
his creditors. 14 Ch. D. 265, Ref. {Hasan, C. J. and 
Bisheshwar Nath, J.) AJODHIA PkaSad v, SlTA 

Ram. I.R. 1931 Oudh 421 = 134 I.C. 1013 = 8 O.W. 
N. 1126 = AXB. 1931 Oudh 405. 

Receiver — Sale by — Subsequent sale under 

Revenue Recovery Act for arrears of income tax ir^ 
pursuance of attachment le\ied prior to insolvency — 
Priority. INCOME-TAX, ACT, S. 46r2). A.I.R. 
1985 Mad. 882. 

Re^ judicata — Doctrine of — Applicable to pro- 
ceedings in insolvency. See C. P. Code, s. 11- Mis- 
cellaneous Proceedings — In.solvkncy pro- 
CEEDiNCS. 66 Mad. 396 = A.I.R. 1933 Mad. 9=63 
M L. J. 778. 

Right of suit— Suit filed during subsistency of 

/ nsolvenc y — Ins ol vency subsequent I y z acaied — P.ffect . 

Where a suit was instituted by the manager of an 
estate at a time when he w’as not entitled to sue, the 
right of suit having vested in the Official Assignee but 
the insolvency order was vacated during the pendency 
of the Suit. 

Held, that the suit was competent. The effect of 
the subsequent decision vacating the insolvency order is 
there v^as no decision vesting the e.^^tate in the Official 
Assignee at the date of the institution of the suit so as 
to prevent the plaintiff from maintaining the pre.sent 
suit, , as if the prior decision vesting the estate in 
the Official Assignee had not existed at all. iC, C. 
Chose, Ag. C, J. and Miiter, /.) SUNDKRJI ShibJI v. 
Mangtulal Ragaria. 60 Cal. 633 = 6 I R. (Cal.) 
193=146 I.C. 267 = 37 C.W.N. 298 = A.I.R. 1953 
Cal. 547. 

— Sale of mortgaged pfoperty — Poivcr of receiver 

to sell free of mortgage. 

In the case of insolvency of mortgagor, it is possible 
for the Official Receiver who stands in the position of 
themoitgagor to sell the mortgaged property outright 
free of the mortgage debt, if it can be shown that the 
mortgagee acted in .such a way that his action wa.s 
equivalent to an authorisation to sell on his behalf. 
Where the receiver who held the sale issued notices 
without any reference to the mortgage and the mort- 
gagee consented to have the properties sold free of his 
mortgage, and at the sale his agent actually brought the 
property on behalf of the mortgagee. 

Held, that the conduct of the agent amounted to arv 
express authorisation to the receiver to .^ell free of the 
mortgage, and that the sale should be legarded as one 
free of moitgage. {Baguley and Alackney, //.) P. C. 
DA.SS 7/. U Tun AUNG. 161 I.C. 606 = 7 R.R. 89 = 
A I.R. 1934 Rang. 367. 

— ^Smt by insolvent for defamation — Maintain- 
ability. 

An insolvent is entitled to sue for defamatory words 
whether published before or after his adjudication ; and 
such damages as he may recover will not belong to his 
trustees. 'J'hough in such a suit for damages for de- 
famation of the insolvent a part of the claim refers to 
injury to the insolvent’s estate, the insolvent may still 
carry on the suit as the light of action for the injury to 
his character and reputation remains vested in him. 
English cases relied on. {Rupdand ^ A.J.Cf) CHAIN- 
RAi Valiram z/. Sunday Times, ljd. 26 S.L.B. 
21 = IB. 1932 Sind 183 = 140 I.C. 233= A.I B. 1932.' 
Sind 33. 

Third party — Order for production of account} 

books — Evidence — Official Assignee's report. 
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Before a third party can be called upon to produce 
book of account in his custody, the Official Assignee 
must make out a prima facie case that the third party 
had such books in his custody. The report of the 
Official Assignee is no legal evidence in support of his 
application. {Beasley, C. J, and Corntsh, /.) VaLLI- 
AMMALz/. Official Assignee, Madras. 66 Mad. 
273 = 1932 M.W.N. 959 = 36 L.W. 703 = 143 1.0 
265 = LR. 1933 Mad. 283 = A.I.R. 1933 Mad. 74 = 63 
M.L. J. 810. 

INSTALMENTS. See C. P. CODE, O. 20, R. 11. 
INSTALMENT BOND. 

See also (1) INTEREST. 

(2) Limitation Acr, 1008, Art. 75. 

— '^Default clause — Enforceabtltty — Acceptance of 

overdue instal ments — Effect — Condonation, 

Mere acceptance of overdue instalments due under an 
instalment bond will not by itself prove waiver. But if 
the obligee by his acts causes the obligor to believe that 
the payments of the instalments tendered after they had 
accrued due were regarded as a regular satisfaction of 
the obligation, it must be taken that the obligee intend- 
ed to condone the defaults, and he cannot afterwards be 
permitted to turn round and deny the regularity of the 
payments and to claim interest on the ground. {Ntyo^i, 
A,J,C,) KUNDAN LaL V. HaRPRaSAD. 163 l!0. 
840 (2) = 18 N.L.J. 232. 

INSTALMENT DECREE. 

See (1) C. P. Code, O. 20, K. 11. 

(2) Decree. 

(3) EXECUTION. 

C4) Limitation Act, art 182. 

INSTALMENT PAYMENT. C. P. Code, 

O. 2, R. 2. 

INSURANCE — Contract of — Completion — Loss of 
cover-note sent before issue of policy — Commencement of 
risk. 

On the 7th November, 1928, a proposal form was fill 
ed in and signed by the plaintitf. He also paid a sum 
of Rs. 95 being the amount of premium. The insurance 
was to be in force for one year and the sum of Rs. 95 
was the entire premium for that year. On 22nd Nov- 
ember, 1928, the plaintiff received a document described 
a “cover note’" which ran as tollow's: “Plaintiff having 
made a proposal for insurance of burglary, etc., and 
having paid the sum of Rs. 95, being the amount of 
premium thereon, the risk is heieby held iovsured 
subject to the terms and conditions of the Company’s 
usual form of policy, for a period of 30 days from date 
within which period (provided the premium is paid) the 
policy will be issued.” 

Held, that there was a clear acceptance of the propo 
sal on behalf of the Insurance Company, The fact that 
the policy did not arrive before the burglary look place 
could not be relied on by the Insurance Company as the 
acceptance of the proposal was complete and had been 
communicated to the plaintiff. {Mukerji and 
Niamatullah, J J.) MahOMED SultaN v. CLIVE 
Insurance Co , I.td. 56 All. 726 = 3 A W.R 648 = 
1934 A.L J. 719 = 6 R.A. 711 = 148 I 0. 622 = A.I.R. 
1934 All. 298. 

- ■ " Contract of — Conclusion — Formalities — Stipu- \ 
Jation as to payment of premium — Effect of — Waiver, ' 

A contract of insurance, like any other contract, is ; 
completed by an offer and acceptance, and a pre pay- 
ment of the premium is not in law a condition precedent 
to the contract. But it is almost a common practice for 
all insurers, except marine^ to stipulate that the contract 
shall not begin to take effect until the premium has 
been paid, and the Court will not enforce a contract of 


INSURANCE. 

insurance when there is such a stipulation in the policy, 
until the premium has been paid. But it is competent 
for the insurer to waive the condition and the Court will 
readily infer such a waiver which may be established 
either by evidence of an express agreement or may be 
inferred from the surrounding circumstances of the case. 
Even when there is a stipulation or a condition as to the 
payment of premium, if the assured undertakes to pay 
the premium or promises to pay it, the contract between 
the parties becomes a completed or concluded contract. 
{Ran^nekar, J,) The OCKaN ACCIDENT AND GUAR- 
ANTEE Corporation Co., ltd. v. d. k. Patkar. 
166 l.C 634 = 8R.B. 11 = 37 BomL.R. 304 = AI.R. 
1935 Bom. 236. 

Eire insurance — Clause limiting liability of 

company to claims made zoithin one year-^Validity of. 

The policy of insurance contained a clause that “the 
company should not be liable for any loss or damage 
after the expiration of twelve months from the happen- 
ing of the loss or damage, unless the claim was the 
subject of pending action or arbitration”. Where the 
suit was filed more than twelve months after the fire, 
and there had been no reference to arbitration and all the 
time had been spent in the investigation of the claim 
and delay by the insured. 

Held, that (i) the words “pending action” referred 
only to a pending suit and not to steps w’hich the com- 
pany might take in the investigation of the claim; (//) 
that the clause only provided that the company shall not 
be liable if the claim was made more than twelve 
months from the date of the loss and not that the insur- 
ed should not have the right to sue after 12 months, so 
it Wds not against public policy and it did not contravene 
the provisions of S. 28 of the Contract Act or Art. 86 of 
the Limitation Act. The suit was, therefore, not main- 
tainable. (Leac/i, /.) GHOSEz/. RELIANCE INSUR- 
ANCE Co. 11 Rang. 476 =149 l.C. 15 = 6 R.R. 298 
=A.I.R. 1934 Rang. 16. 

Eire insurance — Insurable interest — Sale and 

agreement to re^ convey in future— lute rest of vendor. 

Insurable interest is not synonymous wdth a legal 
i. terest as defined in S. 54, T. P. Act. Where P 
insures certain properties against fire and subsequently 
the same premises are sold, but on the day of sale the 
parties enter into another contract under which the 
purchaser agrees to sell and P to purchase the same, 
such agreement to purchase gives P an insurable interest 
in the property which entitles him to enforce the policy 
so long as the agreement for re conveyance is in force. 
Lucena v. Cranford, 2 Bos. & P (N.K.) 269 and Castel- 
lain V. Preston, 11 Q.B.D 380, Ref. (Page, C.J, and 
Mya Bu, J .) GnaNA SuNDARAM v. VuLCAN INSUR- 
ANCE Co., Ltd. 9 Rang 452 = I R. 1931 Rang 
285 = 134 I C. 221 = A.I R. 1931 Rang. 210. 

Fire insurance — Lapse of policy — Renewal pre- 
mium pud to canvasser — Policy never renewed in fact 
—Misappropriation by canvasser — Subsequent fire — 
Liability of the company. 

The plaintiff insured the stock-in-trade in his shop on 
a policy issued by the Company from 9-6-1930 to 9-6- 
1931. On 9 6-1931 the policy lap-^ed. Sometime after, 
the plaintiff paid a sum of money to one C, a person 
purporting to act as canvassing agent of the company 
for effecting new insurance. C gave him a receipt for 
the amount paid. The receipt however wa« referable 
not to a renewal of the policy but to a proposal for a 
new policy intended to be issued. The new policy was, 
however, never issued. On 27-8-1931 the plaintiff’s 
stock-in-trade was destroyed by fire. In a suit by the 
plaintiff, reliance was pla:ed on two documents, the 
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receipt issued by the canvassing agent and a renewal 
receipt purporting to have been issued by the under- 
writers. The latter was, however, found to be a 
forgery. 

lield^ that the company was not liable. The provi- 
sional receipt did not purport to effect a new policy or 
the renewal of the old policy. Neither the canvassing 
agent nor the underwriter on whose behalf he professed 
to act had the authority to effect a renew’al of the 
policy under the terms of his agency and in so far as the 
canvassing agent purported to do so, he was not acting 
within the scope of his employment. The liability of the 
insurer could only commence from the issue of the 
p<jlicy which in fact W’as never done. The fraudulent 
act of the canvassing agent could not bind the company. 
(^Page, CJ. and Ihis, J.) UNIVERSAL FiRE AND 

General Insurance Co., Ctd. v. Shup Shin 
Htai. 12 Rang 312 = 164 I.C. 63 = 7 R.R. 252 = 
A.I.R. 1934 Rang 261. 

Ftre insurance — Material misdescription of 

p» operty — Meani ng of. 

In the case of a policy of fire insurance, a material 
misdescription of property means a misdescription such 
as would affect the mind of a reasonable insurer either 
as to accepting the risk or as to the premium which he j 
would plai'e upon the risk. Whether a misdescription 
is material or is not, is partly a question of evidence 
and also partly a question of law’. Where a Imilding 
consisting of a back wall built of brick, front wall of 
timber and the side walls partly of brick and partly of 
timber, is described in the policy as “constructed of 
brick walls and cement flooring in the ground stoiey^^ 
the description is inaccurate in a matter which is 
material for insurance purposes, (ford At kin.) DAW- 
SONS Band, Ltd. z\ Vulcan Insurance Co., ltd. 
13 Rang. 63 = 39 O.W.N. 270 = 41 LW. 160=87 
Bom L.E. 141 = 60 O.L. J. 551 - 1935 M W N. 13 = 
37 P.L.R. 217=153 I.C. 311 = 1936 OWN. 34 = 
1935 A.W.R, 80=7R.P,0. 107 = 1935 ALJ. 51 = 
A.I.R 1935 P.O. 1 = 68 ML J, 99CP.O.). 

[On appeal from, 11 Kang. 266 ] 

— " p 1 re insurance — Material misdescription — 
Walls built of timer descubed as being built of bricks 
— fCnowled ge of parties. 

In a policy of insurance one of the conditions w’as 
that in case of material misdescription of the property 
insured, the company would not be liable on the policy. 
Certain walls in the building insured which were built of 
timber were described as being built of bricks. 

Held, that as wooden buildings were highly combusti- 
ble during certain periods of year and the acceptance of 
the policy or fixing up of the premium depended on the 
nature of the building, the above was a material mis- 
description and that the company was under no liability 
to the assured under the policy. 

Held, f Hither, that it was immaterial whether the 
agents knew about the misdescription and that the 
company was not liable in any case. (Pa^e, C. J. and 
Mya ihi, J.) VULCAN INSURANCE CO., LTD. v. 
Dawsons Bank, Ltd. li Rang 266 = 6 IB 
(Rang.) 127 = 146 I.C 860 = AIR. 1933 Rang. 166 
[Affirm. 13 Kang. 63= 08 M.L J. 99 (P.C.).] 

»... e insurance — Policy, when becomes effertive. 

Unless there is among the conditions of the issue of 
policy an express stipulation that the po icy shall not 
become effective until the premium has actually been 
paid, the policy becomes effective from the date of its 
signature by the agent of the company. (Mackney^ /.) 

U San Dun v. new Zealand Insurance Co., 
Ltd. 163 I.O. 387 = 7 R.R. 213=A.IR. 1934 Rang. 
343. 


, — , -jetre insurance — Rtnewal — Effect of. 

I Per Buckland, /.—The renewal of a policy is a fresh 
i contract dating back to the date of the expiry of the 
original contract. (Rankin, C . J. and C. C, Ghese, /.) 

Kam Sing v. Century Insurance Co , ltd. 60» 
Cal. 332=I.R. 1933 Cal. 286 = 142 I.O. 505 = 36 0. 
W.N 1101 = A.I.R. 1933 Cal. 170. 

P'tre insurance — Reneival of policy — P'tre be- 
tween sendtni^ and acceptance of renewal— Right of 
\ assurtd to recover , 

' The plaintiff insured his premises with the defendants- 
' for one year from 3-11-1927 to 3-11-1928, “or during 
' any subvequent period for w’hich the insured shall pay to 
the (ompany and the company shall accept the sunv 
required for the renewal.” The policy expired on 3-11- 
1928. On 18-11-1928, the plaintiff sent the renewal 
premium which was received and ac'cepted by the defend- 
ants on 26-11-1928. Meanwhile the premises had been- 
cl« stroked by fire on 20 11-1928; plaintiff wrote on 
22 11-1928 intimating the defendants of the fire; the 
letter was received by them on 28 11 1928 and at once 
they cam elled their acceptance of the renew’al and re- 
pudiated their liability. 

Held, that on a construction of the policy, it had 
reference only to a risk in the future and not to the past., 
that the renewal assumed that the subject-matter of the 
insurance continued to exist and as it had failed to exist 
at the time of the .icceptum e by the defendants, the 
assured was not entitled to recover. (Rankin, C.J. and 
C, C. Chose, /.) Ram Sing v. Cent ury Insurance 
CO., ltd. 60 Cal 332 = 142 IC 505=I.R 1933 
Cal 286 = 36 C. W.N. 1101 = A I.R 1933 Cal 170. 

—P'lre insurance — Risk — Commencement of. 

In a contract frir fire insuram.'e, the risk commences 
as soon as a binding contract of insurant e is concluded, 
although it is always open to the parties to the contract 
to come to an agreement . s regards the time from w’hicb 
the risk will cononence. And such a contract can be 
enforced, notwithstanding the fact that no policy in the 
usual form had been issued and no premium had been- 
paid. Thomwn v. Adams^ (1889) 23 Q. 13. D. 361; Jw 
re Nonvhtch Equitable Eire Insurance Society, (1887)» 
57 L.T. 54 J, Ref. (fqbal Ahmad and Rackhpal Singh, 
//.) llAKi Kiskan Das v. Guardian assurance 
Co , LTD. 56 All. 237 = 1934 A L. J. 69 = 147 I.C. 
301 = 6 RA. 457 = 3 A.W.R. 187 = A.I.R. 1933 All. 
900. 

Life insurance — Claim — Place of suing. 

In the ca>e of a suit against an insurance company to 
recover the amount of a life insurance policy, the death 
of the assured is a part of the cause of action. So a 
suit ag.ainst the insurance company can be brought 
W’here the insured died. 22C.W N. 5l7; 41 I.C. 392, 
Foil; 1 Rang. 231, Not P'oll. (Baker, /) LIGHT OF 
ASIA INSURANCE CO., LTD. V BAI CHANCHAL. I.R. 
1932 Bom 596- 140 I.O. 262=34 Bom.L.R. 816 = 
AIR. 1932 Bom 392 
[R. 28 S.L.R. 192(194).] 

Life insurance — Lapse of policy — Refund of 

amount paid — Claim for. 

When, after the lisk had once begun to run, a policy 
lapses by non-payment of the premium, the assured i» 
not entitled to claim a return of the w’hole or any por- 
tion of the amounts paid. 43 Mad. 333, Foil. (Venkata^ 
subha Rao, J.) vSANKUNM MENON v EMPIRE OF 

India Life Assurance Co., ltd. I.R. 1931 Mad. 
866=134 I.C. 977 = 34 L.W. 643-- 1931 M.W.N. 624 
= A.I.R. 1932 Mad. 241 = 61 M.L.J. 388. 

. •Life insurance — Lapse — Revival — Declaration 

by assured — Mis statements on material particulars — 

Fffect. 
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On the lapse of a life insurance policy for non-pay- policy of life assurance contained a clause as follows; 

ment of piemium even after the days of grace, the “A policy which has acquired a siinender value sufficient 

assured in accoi dance with the rule of the insurance to pay at least one year's premium is not forfeited 
company sent a declaration in the prescribed form and immediately by non-payment of the premium within the 
also a payment, which were accepted, and the policy was days of grace; such surrender value being automatically 
revived. The rule in question piovided for revival of ^^ppHed in payment of instalments of premium and inter- 
the policy “on furnishing satisfactory evidence of con- est thereon to keep the policy in force for so long a 
tinned good health”, etc. Six months later, the assured term as such surrender value will cover." In a parlicu- 
died of acute dyspepsia the doctor’s certificate showerl lar year a policy holder paid three instalments amount- 
that the assured was suffering from the disease fiom ing t« Rs. 113- 1 0 but committed default as regards tho 
about four months after the revival of the policy till fouith instalment which anioimted to Ks. 37 lJ-0. It 
death, and that he had a slight attack two months appeared that the surrender value of the policy on* the 
before the lapse, but that he got over it by treatment for date of default was Ks. 86 3 0. The aue>tion having: 
over a tiionth. The company pleaded that the revival been raised whether the policy was forfeited on account 
was invalid because of misstatement on a mateiial parti- of the default of the policy holder. 


cular in the doclaration. 

that the piiiited form of declaration supplied by 
the company would not ]Mit the assured on sufficient 
notice as to the degree of care he was expected to exei- 
cise; that there was no misstatement, in view of the 
doctor’s certificate; and that theiefoie the revival was 
not invalid. {V aradacharuir ami Iduru^JJ.') INDIAN 

Equitable insurance ('ompany. Lid. v. Onkar- 
APPA. 152 I C. 654 -1934 M W N. 1192-7 RM. 
262(2) = 40 L.W. 612=^A.I.R. 1934 Mad. G74-67 


II dd^ that the surrender value was ''utiiciont to pay 
the year’s piemium and the policy was not forfeited. 

I The expression “a year’s premium” in the policy did not 
j lefer to a calendar year’s premium in the abstract but 
I referred to such portion of the annual premium as was 
actually payable by the policy-holder. {Venkatasubba 
AW, y.) National Indian Life Insurance ('o 
i J.TD. V, Mahadevan. 58 Mad. 980= 1933 M W 
I 968 - 38 L.W. 327 = 147 I O. 458 6 R.M. 344 = A I 
; R. 1933 Mad. 680 = 65 M.L.J. 324. 


M.L.J. 522. 

——/./A’ iusut auci — Misrepresentation — / near rcc t 
reply to question by doctor — Liahiltiy of insurer. 

Where the representations, statement and agi cements 
made by an assuied in his application for a policy of 
life assurance are made a basic condition of the ton- 
tract by thepolu'y of life assuiaiice, the truth of the 
statements contained in the proposal aie, apart fiom the 
question of their materiality, the condition of the 
liability of the assurance comp.iny. Where the assured 
incorrectly stated in the i)ropi)sal and to the doctor that 
he had not been previously examined with a view to 
insurance, the company is mititled to repudiate its liabi- 
lity. It is unnecessary to go into the question as to 
whether the question and answer were in any vvay mate- 
rial. (1922) 2 A.(;.413 and 32 Bom.L.K. 16/1, Foil. 
{Patkar ami Barlee^ J /.) LaKSHMISHANKAR v. 

Gresham Like assurance Socieiv, i/rn. 1401. 
C.576 -=34BomLR 1295 = I R. 1933 Bom. 21 = A. 
I.R. 1932 Bom. 582. 

-Life insurance — Nominee by the assured — Kndds 

of — No privity of contract. 

In the case of a policy of insurance effected by A 
which provides that either on the death of A or at the j 
expiration of a particular period, the insurance company 
will pay the sum assured to />*, that does not confer any 
contractual right upon P nor does the taking of the 
policy in that form operate as a trust in favamr of P. 
Consequently, on the death of A or on the expirati.m of 
the specified period, the executors of A or A himself, as 
the case may be, are the only persons who can recover 
the fund from the insurance company, and B has no 
claim to it. (Beaumont , C. J. and Kemp, / ) NADIR 

Shaw v. Times oe India Employees Death 
Benefit Fund. I.R. 1931 Bom. 494=134 l.o. 658 
= 33 Bom L R. 720 = A.IR. 1931 Bom. 300. 

Life insurance — Person named in policy not 

obtaining administration or succession certificate — 
Money in hands of insurance company — Not liable to 
attachment. See SUCCESSION ACT (1925), S. 214. 
A.I.R. 1935 Rang. 211. 

Life insurance — Policy of — Default clause — 

Construction — Non payment of a portion of annual 
premium — Sufficiency of surrender value — Forfetiure. 

The Courts will, in construing a policy of insurance, 
far from favouring a forfeiture, lean against it. A 


Life lusurauic— Policy of— Hindu joint family 

j — Policy 'iohdiur inures for benefit of family. 

Ordinarily in the case of a joint Hindu family posses- 
i sing properly, the onus of proof that certain property is 
j self acquired and not joint is upon the peison asserting, 
it. But in the case of an insurance policy, the presump- 
tion would not hold good. In the absence of proof that 
the policy was taken out for the benefit of the family 
and that premia were paid out of joint family funds the 
presumption is that the policy was taken out as a per- 
I bonal policy for the benefit of the personal heirs of the 
i accused. (Staples, A. J. C.) SUDANI )H A BAl v. KkSaK- 
i BAi. 141 l.C. 182 = I.R. 1933 Nag. 44 = 15N.L J 
j61=A.I.R. 1932 Nag 162. ' ' 

j Life insurance— Policy of—Successton— Com- 

pany calling for succession certificate or probate — Pro^ 
pnety. 

There is nothing in law to prevent a company fiom 
enteiing into a contract w’ith a proposer of life insurance 
that the company would pay the money only to him or 
his assign or to his executor or his admini^tjator. Where 
a Hindu took a w'hoJe life policy and before his death, 
he adoptcii a boy and also executed a will in his favour 
and after him the minor’s estate was taken over by the 
Court of Wards, 

Held, th.it the Insurance Company was justified in 
calling for probate or letters of administration or a suc- 
I cession certificate before payment of the amount, 
I (Mukerji and Bennet, JJ.) GRESHAM LIFE INSUR- 
ANCE SOCIETY, I.J.D. V. COLLECTOR OF EtaWAH 
64 All. 1026 = 14310. 343 = I.R. 1933 All 233 = 
1932 A.L.J. 1015 = A.I.R. 1933 All. 1. 

Place of contract — Policy forwarded by Madras 

agent ami accepted by Company in Calcutta. 

An insurance policy w’as effected by means of the 
local agent in Madras of the Insurance Company; it 
was a* cepted by the company by its directors in Cal- 
cutta. The local agent at Madias w’as not authorized 
to accept proposals; he was meielv a post office. 

Held, that the policy was effected in Calcutta and not 
in Madras. (Beasley, C ,J. and Baidswell, Jf) NATION- 
AL Insurance Co., ltd v. Seethammal. 6 1 
R. (Mad.) 181 = 1461.0. 998=1933 M W.N. 937 = 
38 L.W. 604 = AJ.R. 1933 Mad. 764 = 65 M.L.J. 466. 

-Life insurance — Suit to recover policy amount — 

Jurisdiction of Court, 
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The only definition of cause of action that will work 
if it has to be applied to cases of all kinds is the entire 
set of facts that gives rise to an enforceable claim. In 
the case of an insurance policy payable at death, the 
claimant must prove the death of the insured; hence the 
place of the death of the assured is a place where the 
cause of action arises, so as to give jurisdiction to the 
Court of that place. The words “on proof to the satis- 
faction of directors, that the sum assured has become 
payable” mean only proof of death of insured. {Kt4p- 
chand^ A. J. C.) SHIVKUMAR KADHAKISHENDAS i>. 

BOMBAY Life assurance Co., ltd. 28 S.L.B. 192 
«161I.C. 616 = 7 R.S. 62-A.I.R. 1934 Sind 76. 

Life insurance — Terms relating to payment of 

premi um — Enforcement of — / f penal ties. 

The terms in a policy of insurance relating to the pay- 
ment of premium are always strictly enforced. Where 
it is stipulated in a policy of insurance that premiums 
shall be paid by a certain date, else the policy shall be- 
come void and also that an application for reviving a 
lapsed policy shall be made within twelve months from 
the due date, such stipulations will be strictly enforced. 
Mackennav . The City Life Assurance Co. (1919) 2 K. 
B 491; Ilaniler v. M. R. F. Life Association, (1904) 
90 L. T. 192, Kef. Clauses requiring that as regards any 
claim to a paid-up policy or surrender value, application 
■should be made within twelve months, from the date on 
which the last unpaid premium became due, aie not in 
the nature of penalties against which relief ought to be 
granted assuming they are stipulations for forfeiture. 
yenkatasuhba Rao, /) SaNKUNNI MENON v. EMPIRE 
OF INDIA LIFE Assurance Co., ltd. I.R. 1931 
Mad. 866 = 134 I.C. 977=34 L.W. 643-1931 M.W. 
N. 624 = A.IE. 1932 Mad. 241 = 61 M.L J. 388. 

[R. 65 M.L.J. 29 (33j.] 

Third party risk — Indemnity under motor policy 

— Accident canstd by daughter of insurer — Right of 
third party to recover — British Columbia I nsttrance Act, 

1925, .V. 24. . . 

The appellant claimed compensation for injuries sus- 
tained in a collision with a motor-car driven by /, the 
daughter of Berry, who had insured with the respond- 
ents. Under S. 24 of the British Columbia Insurance 
Act, “where a person imurs liability for injury or 
damage and is insuied against such liability, the peison 
entitled to the damages may recover by action against 
the insurer. It was contended for the appellant that 
by virtue of the last clause in the policy extending the 
indemnity “to any person while riding in or operating 
the automobile with the permission of the insured,” / 
was “insuied” within the meaning of S. 24 of the Act 
and hence the respondents were liable to compensate 
the appellant. 

I/eld, (/) that no one could claim the benefit of the 
policy even if answering the general description, unless 
it was established that the peison who directed the insur- 
ance to be affected actually intended to cover that 
particular peison or at least some one who should ans- 
wer the description. There was no evidence of any 
such intention and the mere generality of the language 
was not in itself sufficient; (//) that though a party to a 
Conti act can constitute himself a trustee for a third 
party of a right under the contract and thus confer such 
rights enforceable in equity on the third party, there 
again the intention to constitute the trust must be 
affirmatively proved : it cannot necessarily be inferred 
from the mere general words of the policy; (///) that 
Berry had no insurable interest in fs (his daughter's) 
personal liability and so the policy, in respect of such a 
risk, was void under the statute; (^ iv ') that in short, S 
24 was satisfied only by a contract at law, enforceable 
directly against the insureis by the injured in his own 


INTEREST—As damages. 

name and not by an equitable right in J (even if it 
were constituted) enforceable only in the name of the 
statutory insured (Berry), that / was not “insured'' 
within the meaning of S. 24 which the appellant was 
not, therefore, entitled to invoke. {Lord Wtight.) 
ALICE Marie Vandepitte v. The preferred 
Accident Insurance Company of new York. 
1933 A.O. 70 = 1933 A.L.J. 373 = 1 R. 1933 P.O 122 
- 143 I.C. 79 = 37 L.W. 279-A.I.R. 1933 P.O. 11 = 
64 M.L.J 133 (P O.). 

INTENTION. 

See (1) (Contract— CONSTRUCTION. 

(2) Deed— Construction. 

(3) Evidence act, s. 92 

(4) Interpretation of Statute. 

(5) Penal Code, S. 34. 

INTEREST. 

See also (;) C. P. Code, SS. 34, 144 AND O. 34, Rr. 
4 AND 11. 

(//) CONTRACT ACT (1872), SS. 73 AND 
74. 

(//;) Interest Act (1839). 

{ tv ) Usurious Loans act (X of 1918). 

As damages. 

Award of. 

Compound interest. 

Contract rate. 

Custom. 

Damdupat. 

Equitable grounds. 

Hundis. 

Instalment bond. 

Liability for. 

Meaning of. 

Mortgage. 

On damages. 

Post decree. 

Post diem. 

Rate of. 

Right to. 

When suspended. 

As damages. 

As damages — If and when payable. 

In a cabe not covered by the Interest Act, the Court 
cannot award interest by way of damages as component 
of the compensation for breach of contract, under S. 73 
of the Contract Act, in the absence of proof of special 
loss or damage sustained by the plaintiff in consequence 
of the non-payment. (Case-law discussed.) {Curgenven 
and Sundararn Chetty, J JI) RAJA RAM DOSS BaVAJI 
V. Gajapathi Krishna Chandra Deo Garu. 67 
Mad 206 - 6 I.R. (Mad ) 122 = 146 I.C. 721 = 1933 
M. W N 498 = 38 L.W. 420 = A.I.R. 1933 Mad. 729 = 
66 M.L J. 620. 

[F. 41 L.W. 351 (352).] 

■■■ As damages — Agent for collection and payment — 

Amounts due from. 

Defendant, a commission agent, w'as to collect amounts 
on behalf of plaintiff and pay them over. There was 
no contract to pay interest on such amounts. Plaintiff 
claimed amount and interest by way of damages. 

Held, that in a case of this sort, interest could only be 
allowed if a contract, express or implied, had been made 
and that interest by way of damages could not be success. 
fully claimed. 136 I.C. 7l9, Rel. on. (Ilar/tson and 
Agha Haidar. //.) NaND RAM ATMA RAM v. GOKAL 
Chand Jagannath. 149 I C. 688 = 6 R.L. 731=A. 
I.R. 1933 Lah. 841. 

-/fr damages — Chum for unpaid price of goods 

supplied . 

A claim for interest on unpaid price of goods supplied 
by way of damages on equitable grounds is not sustain- 
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INTEREST— As damages. 

able. iTek Chand and Monroe. //.) KAGHOO MAL 
J/. Nanne Mal Janki Das. 6 I.B. (Lah.) 86 ^ 145 
I.C. 247 = A.I.E. 1933 Lab. 127. 


As damages— Delay tn payment of contractor' i i 
hill, ' 

Where a contractor has completed the work he has | 
undertaken to do but his bill is unieasonably delayed, he | 
is entitled to be compensated for the delay. Interest at | 
0 per cent, held was not excessive. {Coldstream and Jai | 
Lai. //.) Secretary of state v. Gajjan Singh. ! 
160 I.C. 739 -=8 R.L.579-- A.I.E, 1935 Lab. 776. 

-As damages — Detention of debt. 

In the case of a mere detention of a debt, wheie there 
is no contract, express or implied, to pay interest or no 
statute or mercantile usage allowing it, inteiest may be j 
awarded by way of damages in a proper case. {Mukerjt ■ 
and S.K. Chose. JJ,) ShIVAPRASAD SlNGH v. 
PRAYAG Kumari Debee. 154 I.C, 479 = 7 R.C. 459 = 
61 Cal. 711 = A.I.B. 1935 Oai. 39. 

-As damages — Interest apart from Interest Act — 

Poiver of Court to azvard. 

Besides the Interest Act and 111. (;/) to S. 73, there 
are other circumstances in which interest can be award- 
ed on general grounds of equity. Where one of the co- 
sharers collected rent on behalf of himself and otheis 
but there was delay in making payment to the plaintiff 


- INTEREST— Award of. 

if his title to the property was found defective and the 
vendee, having been obliged to compiomise a suit 
brought by another person claiming to be entitled to one- 
third of the propel ty sold by the payment of Ks. 3,000 
sued his vendor for that amount with interest. 

Held, that apart from the contract, in view of the 
piovisions of S. 73 the words “loss and damages” in- 
cluded also interest on the sum which the vendee had to 
pay. No distinction can be ilraNMi betw’een loss of 
. possession of tne property and the payment of a further 
sum arising from the vendor’s defect of title. In either 
case, the plaintiffs sustained a loss of capital and in 
addition the vendees have had a loss of interest. They 
are entitled to compensation for both the losses. {Thom 
and Bcnnet. //.) BISHAMBHAK NATH TEWAKI t'. 
Jag Prasad Rai. 6 I.R. (All.) 349 = 146 I.C. 804 = 

I 1933 A.L.J. 963 = A.I.R. 1933 All. 466. 

As damages — Suit by landlord for unpaid pre- 

imum. 

In a suit by the lessoi for recovery of the unpaid pait 
ot premium payable in respect of a lease, interest by 
way of damages for failure to pay as agreed can be 
allowed although there is no agreement as to payment 
of interest. {Phamatullah. J.) BhaGAUTI ShukUL 
V. CHANDRIK\ PRASAD Kueri. 150 I.C. 289 = 6 R. 
A. 1063 = A I.R. 1933 All. 147. 


co-sharer. 

Held, that the latter could claim interest by way of 
compensation and that the same could be awarded under 
S, 73 (3), Contract Act. {Pul/an and NuimattPlah. 
/y.) ABDUL JALIL KHAN v, MAHOMED ABDUL 
Salam khan. I.R. 1932 All 532=139 I.C. 168 = 
1932 A.L.J. 733-= A.I.R. 1932 All. 606. 

--As damages— Mortgagee kept out of hts money. 

Where there was no provision for charging interest on 
arrears of interest in a mortgage bond, but the creditor 
was kept out of his money for three years, 

Ileld^ that though interest could not be granted as of 
right, still the creditor was entitled to get interest in 
equity by VNay of damages. {Middleton. J.C, and Saadud- 
dtn. A./.C.) Kidar Nath p. Dwarkanath. 161 
I.C. 54 = 7 R. Pesb. 5 = A.I.R. 1934 Pesb. 8. 

— »■ As damages — Price of goods sold — Suit for. 

In a suit for price of goods sold, a claim for interest 
on the amount by way of damages for the delay in pay- 
ment is not tenable; and such interest allow’ed by a Court 
can be disallowed in revision. A.I.R. 1923 Lah. 302, 
Rel. on; Lah. C.A. 2323 of 1926, Dist.; 20 Mad. 481 and 
104 P.R. 1901, Kef, {Bhide, J.) JaGAT Singh Rai 
c'. Jagat Singh. 6 I.R. (Lab.) 64 = 145 I.C. 167 = 
A.I.R. 1933 Lab. 212. 

As damages — Recoverability — Sale of land — 

Failure to give possession — Suit by vendee for recovery 
of price. 

Where a vendor fails to give possession to the vendee 
of the property sold, and the vendee files a suit for 
recovery of the amount paid and damages, interest by 
way of damages can be allowed for breach of the con- 
tract even though the formalities required by the Inter- 
est Act have not been complied with, as the Interest 
Act has no application to such cases. Interest 
at 1 per cent per mensem w^as held to be a reasonable 
assessment of the damages. {Tek Chand and Coldstream. 
/J.) MUNICIPAL Committee, Gujranwala ?/. 
Prabhu Dial. 6 I.R. (Lab.) 177= 146 I.C. 154= A. 
I.R. 1933 Lah. 666. 

As damages— Sale of land— Contract of indent- 

nity executed by vendor — Title found defective and 
vendee obliged to pay third person— Interest on the 
amount paid — Right of vendee to recover. 

Where the vendor executed a deed of security by 
W’hich he undertook liability for all damages and costs, 


-As damages — When can be awarded. 

Interest by w’ay of damages cannot be aw^arded on an 
unascertained amount. It can how’ever be allowed in 
respect of a specified amount, namely, rent as determin- 
ed on a paiticular date. Scope of Interest Act discus- 
sed. Dnless the matter can be brought within the 
Inteiest Act, or within the proviso, there is no warranty 
under S. 73 of the Contract Act for awarding interest 
for the mere detention of money after the date has 
arrived upon which it should have been paid. In no 
case has it been said that damages by W’ay of interest 
can be had merely on the allegation that money has been 
detained. For the mere detention of money, however 
wrongful, interest cannot be claimed as damages, 
though there is nothing in law’ to pi event compensation 
taking the form of interest {H^o/t and P'azl Ah. JJf) 
Tattinsonz^ bindhya Debi. 12 Pat. 216 = 6 I.R. 
(Pat.) 225 = 146 I.C. 56 = 14 Pat L.T. 149=A.I.R. 
1933 Pat. 196. 

IF. 12 B.869 (879). R. 30 N.L.U. 2l3 (217) J 
As damages — Wrongful detention of money. 

Inteiest can be allowed only either under a contract, 
express or implied, lietween the parties or w’hen the 
requirements of the Interest Act have been satisfied. 
Where there is no con ti act and the Act is inapplicable, 
the Court cannot award interest for the wrongful deten- 
tion of money. {Shadt Lai. C.J. and Monroe. J.') 
Sham Singh v. Nanak. I.R. 1932 Lah. 256 =136 
I.C. 719 = 33 P.L.R. 161. 

■ ’* As damages — Wrongful retention of money. 

Where a person has wrongly retained the money 
depcisited by another, the latter can be aw’aided inter- 
est by way of damages. {Coldstream and /at Lai. //.) 
Municipal Committee, Gujranwala v. Chakanji 
Lal. 160 I.C. 574 = 8 R.L. 667= A.I.R. 1936 Lab. 
685 

Award of. 

•Award of — Absence of stipulation in contract. 

Where a transaction beUveen the parties is of the 
nature of contract or of a quasi-iontract, as undoubtedly 
it is in the case of a buyer and seller, the Courts will be 
justified in allowing interest even where there is no defi- 
nite contract to pay interest. {Kendall. /.) J.AGANNATH 
V. Ram Gopal. 6 B A. 469 = 4 A.W.R. 538 = 147 L 
1 C. 342 = 1934 A.L.J. 633= A.I.R. 1934 All. 160. 


Q. D.— II— 65 
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INTBEEST- Award of. 

A7var(/ of' — Breach of contract — Damages — 

IntereH befou judgment. 

In a suit for damages for lepudiation of the contract 
in pursuance of which the plaintiffs purchased linseed as 
defendants brokers, no inteiest can be awarded before 
judgment. {Beaumont^ C. J. and Mitza^j.) KataNLAL 
Z/. Bkij MOHAN. I E. 1931 Bom. 446 (2) = 133 I.C. 
861 (2; = 33 Bom.L.R. 703-A.IR. 1931 Bom. 386. 

Aiaard of — Damaifcs for use and occupation. 

Rent due is a debt no doubt but damages foi use and 
occupation is not a liquidated sum and hence inteiest 
cannot be allowed. (Daltp Sin^h, J.) GoBINI) RAM 
V. IlAKi Mohan Sin(;h. A.I R. 1934 Lah. 176. 

Award of — Maintenance allowance payable 

under will — Demand. 

Where the plaintiff w1k> was entitled to a maintenance 
allowance under her father’s will disputed its genuineness 
and after her plea w’as rejected made a demand for 
maintenance, I 

Held^ that interest could be awarded only in respect of | 
the money payable after the demand and not before. | 
i^King and Bachhpal Stng/i, /J.) SRINAIHJI 7k \ 

PannaKunwak. 66 All. 711 = 1661.0. 390 = 7 R. | 
A. 922 = 3 A.W.R. 397 = 1934 A.L J. 230 = A.I.R. 
1936 All. 239. 

Award of — Wrongful detention of money — Claim 

for zntertst only — Snstainahtlily — Aboard of interest 
under Interest Act or otherwise. I 

Where certain persons who had supplied goods to a j 
Municipal Committee sued to recover interest on account | 
of the money due to them having been wrongfully j 
detained by the Committee, j 

Held^ that it was open to the Court to award interest j 
under the Interest Act or otherwise, presuming an ! 


INTEREST— Damdupat. 

Contract rate. 

Contract rate — Mortgage — Undue influence — 

Proof. 

In a Suit on the ba^is of a mortgage, full interest 
should be given to the mortgagee at the contract rate 
unless the mortgagor is in a position to make out a 
case of undue influence as defined in 8 16 of the 
Contract Act. Ul'ek Chatid and A^ha Haidar, JJ.) 
Surgian ta Chhajju Khan. I.R. 1931 Lah. 937 
I (2) = 134 I.C. 489 (2 32 P.L.R. 378. 

I Contract rate — Suit on promissory note — Discre- 

I t:on of Court to aboard till date of payment — Inter - 
j ference tn appeal . 

I There is nothing illegal in the Court allowing interest 
in a suit on a promissory note at the contract rate up to 
j the dale of payment. Where the lower Court makes 
! such an order in the exercise of its discretion, the 
' appellate Court will not interfere except for good 
reasons. {Coldstrtam and Johnstone. J J-) JUMMA 

Khan v. Allah Bakhsh. 32 P.L.R. 716=136 I.C. 
46 = I.R. 1932 Lah. 29 = A.I.R. 1932 Lah. 25. 
Custom. 

Custom - Aboard of, on ground of — Arrears of 

rent— Absence of contract to pay interest — Right to 
interest prior to suit — Proof . 

The plaintiff in suit for arrears of rent claimed 
inteiest piior to the date of suit, bat no contract as to 
such interest was established; the statement of witnesses 
as to custom was on the question of rate whenever 
liability to pay interest was otherwise established but not 
on question of liability to pay interest. 

that custom of payment of interest on an ears 
of rent was not established and the claim should be 
disallowed. {V aradachartar^ /.) SaNKARANARAINA 


implied agreement to that effect. I 

Held also, that a suit to recovei interest only was ! 
maintainable in law. {Jai Lai and Abdul Qadtr. JJ,')\ 

Bhandaki Bros. Municipal Committek, 
AMRITSAR. I.R. 1931 Lah. 1028 = 134 1.0.1028 = 
32 P.L.R. 646= A I.R. 1931 Lah. 457. 

Compound interest. 

Compound interest . 

No compound interest can be aw.\rded unless it has 
been specially agreed to. A.l.K. 1928 P.C. 80, Ref. 
{Pandalai, J.) NAKASIMHAM v. VknKATA SuB- 
ILWYA. 6 I.R. (Mad.) 135 = 145 I.C. 762 = A.I,R. 
1933 Mad. 171. 


Vazhunnavar f/. Kunhi Raman Nair. 168 1.0. 
607 - 8 R.M. 286 i.2) = A.I.R. 1935 Mad. 794. 
Damdupat. 

. •Damdupnt — Applicability — Pendente lite inter- 
est. 

The rule of Damdupat applies to interest pendente life 
in mortgage suits, that is to say, interest from the date of 
suit till the date fixed for payment in the preliminary 
ilecree for sale. (^Doraswami Iyer, C./.. Mahadevayya 
and Ramachandra Rao, JJ.) PATEL MADE COWDA 
V. Banumiah. 11 Mys. L.J. 97 = 38 Mys.H.O. 
R. 181 (F.B.). 

Da m a upat — Rul e of — Appl it, ability. 


Compound interest — Mortgage bond— Provision The lule of Damdupat can only be enforced wiien the 

for payment of annual interest — On default, mitresi to debtoi is a Hindu and a Muhammadan debtor cannot 
be added tv principal and interest payable thereon — have it enforced against his Hindu creditor. 21 Bom. 38, 
Claim to compound interest — Siistainabtlity. Ref. {Doraswaf/it Iyer. C,J. and Rrtnivasa Iyer. /.) 

The stipulations contained in a mortgage bond in AHMED Sah S7. LaKSHMANA Setty. 11 Mys.L.J. 480. 

icgard to the payment of interest were these: “We shall — Damdupat— Rule stated — Principal— Amount 

pay interest on it at the i ate of Rs. 1- 12 0 pei cent, actually adz anced or amount due on day of payment. 

We shall repay the entire amount of principal and The rule of damdupat is an equitable rule in favour 
interest due to you witliin the month ot Magh of the of the debtor and should be strictly applied. The gist 

current year, w hich is the due date. Failing to lepay of the rule is that the amount to be recovered from the 

within the said tlue date, we shall pay interest at the debtor at any time can never exceed twice the principal, 

said rate up till the date of realisation of the entire i,e.. the amount advanced to him. By “principal*^ is 

amount, either amicably ot by suit and shall pay every meant the amount actually advanced and not apecuniaiy 
year the annual interest calculated upon the ‘?aid money, liability which may arise in the future. On a sale of 
In default, the outstanding interest shall be added to the prospective cotton crop, the vendor agreed that if he 
principal on the expiry of eath year and we shall pay failed to deliver the crop at the stipulated time, he would 
inteiest (thereon) at the said rate of Rs. 1-12 0 by w’ay pay the price at the prevailing rate on that date with 
of compound interest.” interest. As a security for payment, he mortgaged his 

Held, on a construction of the bond, that having house, 
regard to the dear stipulations in the bond,the mortgagee Held, that in a suit for redemption of the mortgage, 
was entitled, in the event of default to get compound the rule of damdupat will apply and according to that 
interest at the late piovided for in the bond. XjGuha rule the principal will be the amount actually advanced 
and Battley. JJ.) PURNA CHANDRA De v. Muham- I at the time of the execution of the mortgage and not the 
MAD TUKA Mia. 163 I.O. 726 = 9R.C. 66=62C L.J,7, * amount due on the date fixed for payment, {^Staplesy 
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INT£B£ST-~£qultable grounds. 

A./.C.) SHAKIFUDDIN Z/. ABDUL KaRIM. I.E. 1933 
Nag. 205 = 144 I.C. 136=A.I.R. 1933 Nag. 293. 
£qultable grounds. 

Equitable grounds — Award on — Conditions of. 

Though a debtor pays his debts not very regularly, 
when there is no long delay, and when the creditor has 
been in the habit of overlooking these short delays, no 
interest can be awarded on equitable grounds. 
{Srivastava, Ag. CJ. and Smith jS JWALA SaHAY 
t& Sons v, Mathura Prasad. 10 Luck. 307 = 152 
I.C. 786=7 R.O. 238 = 11 O.W.N. 1397 = A.I.R. 
1935 Oudh 209. 

Equitable grounds — Claim by bene ficiary agahist 

mutawalli . 

In a suit by a beneGciary under a deed of wakf 
against the mutawalli for the payment to her of her 
share of profits, the payment of w^hich had been un- 
reasonably dela 3 ’ed. 

Held, that the plaintiff was entitled to interest on the 
amount of his claim on “equitable'^ grounds. The 
mutawalli, though not a trustee, stands in respect of his 
obligations, in the position of a quasi-trustee. 40 A. 497 
(P.C.); 38 A. 581 (P.C.); 57 M.L.J. 662 (P.C.), Ref. 
{Mukerji, Ag.CJ. and Bennet, /.) KlSHWAR JaHAN 
Begam V. Zafar Mahomed Khan. 55 All. 164= 
6I.R. (AIL) 322 = 146 I.C. 733 = 1933 A.L.J. 21 = A. 
I.B. 1933 AIL 186. 

[R. 1934 A.L.J. 533 (535).] 

Hundis. 

Handle— Suit on hundt<; in which no interest 

zoa? mentioned — Aivard of \2 per cent, interest from 
date of hundi to date of institution is excessive. 

In a suit on hundis in which no interest was mention- 
ed, the trial Court awarded 12 per cent, from date of | 
hundi to date of suit and 9 per cent, from date of suit 
till realization, 

Held, that there was no justification for allowing such 
high rate but that 6 per cent, from date of hundi to date 
of realization was sufficient, (Addison and Agha Hai- 
dar, j/) SoDHi Sadhu Singh & Sons v. Dal 
Chand Tulsi Ram. 147 I C. 917 = 35 P.L.R. 227 = 
6R.L. 462=A.I.R. 1933 Lah. 922. 

Instalment bond. 

j fist aim cut bond — Enhanced interest on defaulted 

instalments and also exigibility clause — Mode of grant- 
ing interest. 

In case of instalment bonds where there is a double | 
penalty, namely, enhanced interest on defaulted instal- 
ments and an exigibility clause in case of certain defaults, 
the correct method in granting interest is to allow the 
enhanced interest on the defaulted instalments up to the 
date when the exigibility clause comes into operation 
and then from that date to allow interest at the original 
rate on the whole principal amount till the date of suit. 
From the date of suit, further intere-^t may be allowed 
on the whole sum found due until the date fixed for pay- 
ment. A.I.R. 1928 Nag. 67, Rel. on. (Staples, A.J,C,) 
Rajeshwar 7j. Mt. Rukhma. I.R. 1933 Nag. 127= | 
142 I.C. 603 = 29 N.L.R. 142= A.I.R. 1933 Nag. 104. j 

InstcUmeni bond — Enhanced interest on default- ' 

ed instalments — Exigible clause — Right to contract rate I 
on defaulted instalments^ . i 

Where the debt bears interst at l2 annas per cent, 
per mouth with an enhanced rate of one per cent, per 
mensem on defaulted instalments, the Judge cannot 
reduce this to 12 annas per cent, only on defaulted 
instalments from the time when the whole sum becomes 
exibible, e,g», on the default of five instalments, because 
a clause concerning the exigibility of the total payment 
cannot operate in the debtor's favour. (Grille, J,C , 
and Pollock, A,J,C.) WiSHVVANATH v. SHANKARGIR 


I INT£R£ST~Mortgage. 

I Guru Motigir. 30 N.L.R. 331 = 163 1.0. 115 = 7 
R.N. 122 = A.I.R. 1934 Nag. 264. 

Liability for. 

' 'Liability for — Fixed deposit for a term — Expiry 
of term — No application for renewal — Return of 
amount made impossible by depositor himself — Right of 
depositor to claim interest. 

The manager of a joint family firm deposited a lakh 
I of rupees in a bank in fixed deposit for a period of six 
' months. It w^as subject to six months notice of with- 
drawal which was given at the time of deix)sit. The 
j receipt given by the bank stated that the deposit was 
I repayable on the expiration of six months, after which 
; date it w’ould cease to cany interest unless the receipt 
I was endorsed by the depositoi and presented again. 

I Before the expiry of the term, the members of the firm 
j fell out with each other and one of them gave a notice to 
j bank not to pay the amount without his concurrence. At 
I the end of the period, the bank sent a notice, desiring to 
I know if the deposit was going to be withdrawn or 
renewed but received no reply. Six months later, the 
I manager applied for renewal which the bank refused to 
do without the consent of the other member of the joint 
family. In a suit by the manager for recovery of the 
deposit with interest, 

Held, that theie was no stipulation for interest after 
the due date, no wrongful or unjust retention of the 
money and no fraud on the part of the bank; the bank 
was alw'ays ready to return the money to the firm and 
was prevented from doing so by the manager himself; 
the taking of a Joan did not necessaiily imply a promise 
to pay interest and that there was no rule of law or 
equity by which the bank w as liable to pay interest. (Tek 
Chand and Coldstream, //.) PUNJAB NATIONAL 
Bank, Ltd., Delhi v. nanneh Mal Janki Das. 
148 10. 11 = 6 B.L. 637 = A.LR. 1983 Lah. 742. 
Liability for — Wrongful intention of money. 

In April, 1924, K and R jointly purchased certain 
property for Rs. 2,700. The property was subject to a 
mortgage in favour of B for Rs. 1,800. It w^as arranged 
I that R should pay halt the salt consideration payable by 
i him, namely, Rs. 450 to the vendor and Rs. 900 to the 
I mortgagee K, the other purchaser, was to pay Rs. 450 
1 cash to the vendor and retain Rs. 900 with him for his 
j share of the mortgage money. Subbequently some pre- 
■' emption suits were instituted in respect of the sale-deed 
! and the plaintiffs ultimately obtained a decree for pre- 
emption in February, 1927. 

Held, that AT was liable to pay inteiest for the period 
from April, 1924, to February, 1927, on the entire amount 
of Rs. 900. (Btsheshivar Nath, J,') RaM ANAND 
Singh v. Khedoo Singh. I.R. 1933 Oudb 214 = 
143 I.C. 843 = 10 O.W.N. 62 -A.I.R. 1933 Oudh 
146. 

Meaning of. 

Meaning of. 

From the legal point of view, the original amount 
borrowed is the principal and everything else in excess 
of that, w'hich is payable by the debtor, is interest. 
(Mya Bu andf^Baguley, /y.)‘S.K.R.M. Chettyar v. V. 
E. A. Chetitar. 160 I.C. 490 = 14 Rang. 16 = 8 
R.R. 393 = A LR. 1936 Rang. 625. 

Mortgage. 

See also CONTRACT RATE, supra AND POST 
DECREES, POST DIEM, AND RATE OF, infra. 

See also WHEN SUSPENDED. 

’’“Mortgage — Deed salient as to charge — Effect, 

Even if the mortgage deed is silent, a mortgagee is 
entitled to treat interest due thereunder as a charge 
upon the mortgaged property provided there is no con- 
tract to the contrary. 5 Lah, 422 (P.C.), Appl. 
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INTEREST— Mortgage. 

iShadi Lai, CJ^ and Tapp, /.) PiRAN DllTA v, 
IQBAL Singh. 135 I.O. 497 -I.B. 1932 Lah. 97== 
32 P.Ii.B. 735. 

JMortf:age—Rate of — Fairness of mortgage. 

It IS very difficult to lay down any hard and fast 
rule a*' reirarcis a proper rate of interest for mortgage 
transactions. The rate would naturally depend on many 
cin-urnstances and also on local conditions. Prtma 
futic and in the absence of special circumstances to the 
contrary, the rate of 12 per cent, per annum may he 
taken as a fair, proper and reasonable late. 

Held, in this case that a rate of 12 per cent, per annum 
should be considered to lie a fair and pioper rate but 
the conditions for compounding it would make it an 
excessive rate and transform the fiansuction into a 
substantially unfair one. ((Jase-lav/ referred.) {Sulaivian, 
CJ. and King, /.) GajraJ SlNGH re MaHOiMEI) 
MUSHTAQ AM. 66 All. 263-147 I.C. 124-6 R A. 
476-1934 A.L.J. 170 --3 A.W.R. 502-A.I.R. 1933 
All. 913. 

Mortgage — Running of interest when stopped 

— Effect of tender- — Under S. *S4, T. P. Act, is to 
stop interest from the date of tender. See WHEN 
SUSPENDED, infra. 34 L.W. 843. 

Mortgage — Stipulation for enhanced intercut — 

Penalty — Intercut by way of compensation. 

The question whether a stipulation for enhanced 
interest contained in a mortgage deed is or is not penal J 
in any particular case mu.st depend on the facts and cir- , 
cumstances of the case. Where the mortgage deed pro- 
vided that in < ase intere«!t was not paid regulaily the j 
amount of interest which remained unpaid w’as to carry I 
simple inteiest at 12 per cent, per annum. ! 

Held, that the provision for interest on inteiest was ! 
intended only as compensation to the mortgagee in the , 
event of default on the pait of the mortgagor and even ; 
assuming the provision was ptnal the plaintiff could i 
claim compensation and the Court may award the same j 
at the same rate as the interest stipulated. (Btskes/naar ' 
Afat/l and Ki^eh, //.) (^ANGA PRASAD v. PlSHUNATH ' 
Singh. 9 O.W.N. 1081 -I.R. 1933 Oudh 129-142 | 

I.O, 821 - A.I.R. 1933 Oudb 81. | 

On damages. 

— — damages, ! 

No interest can be allowed on unliquidated damages. ' 
{Mehta, A,J.C.) E. A. ZiPPEL K. D. Kapur & CO. ! 
26 S.L.R. 167 -I.R. 1932 Sind 99-139 I.C. 114- ! 
A.I.R. 1932 Sind 9. ; 

On damages — Suit for value of at tides entrusted ' 

wiih defendant. . 

In a suit to recover the value of certain articles 
entiusted witli the defendant, interest cannot he allow’ed I 
on the amount decreed, as it will be tantamount to i 
awarding damages upon damages. {Waztr Hasan, C.J. . 
and Raza, J.) LklJ NaTH ShakgHA v. I.AKSHMI 
Narain Kaul. 8 Luck. 35-LR. 1932 Oudh 228 = 
137 10. 217= 9 O.W.N. 239-^ A I R. 1932 Oudh 165. 

Pendente lite and future interest. 

Pendente hte and future interest — Power of 

Court, .svc Agra Tenancy act (1926;, S. 225. 1936 
A.L.J. 557- A.I.R. 1935 All. 505 (P.B.), 

Post decree. 

■ Post-decree —Discretion of Court. 

Though it is correct to allow interest .at the bond rate 
up to the expiry of the peiiod of grace, there is nothing 
in the Code compelling the Court to do so. The statu- 
tory authority for allowing interest at bond rate be- 
yond the date of the preliminary decree appears to be in 
O. 34, R. 11 and even that only says that the Court 


INTEREST— Post diem. 

i “may” order payment of interest. {Kulivant Sahay 
. and Rcnvland, //.) SriPAT SjNGH v, NaRESH 
Chandra Bose. I.B. 1932 Pat. 278 = 140 I.C. 104= 

' 13 Pat.L.T. 646 = A.I.B. 1932 Pat. 332. 

■ Post decree — Discretion of Court — No absolute 

right of mortgagee. 

' So far as interest up to the date of suit or up to the 
! date fixed for repayment of the mortgage- money is con- 
j cerned, unless circumstances are made out which w'ould 
, biing the case within S. 74 of the Contract Act or give 
i rise to considerations arising under Usurious Loans Act 
t of J918, the CVmrt w’ould be bound to grant interest at 
I the rate stipulated for in the contract. As regards the 
I interest for the period sulisequent to the ilate fixed for 
! repaymcip (by the decree) the Couit would ordinarily 
! make a det rce for interest, though not at the stipulated 
j rate but at such rate as the Court may consider fair and 
proper, and ordinarily such interest should be allowed 
t at the Court rate, vtz., six per cent, per annum. But it 
I does not mean that the mortgagee is entitled at all 
events to some interest after the date fixed for repayment. 

. On the other hand, there may be circumstances justify- 
! ing the Court in lefusing interest absolutely after that 
I date, e.g., where the decree provided that interest at 
I contract rate should be paid until the expiration of three 
j months therefrom or date of realization , whichever was 
j earlier and in default, the amount should be realized by 
I sale of the mortgaged properties and it was only the 
mortgagee who, in spite of the default, preferred an 
appeal which remained pending for tw’o yeais. {Maker ji 
and Guha, JJf) REGISTERED JeSSOR I.OAN CO., 
LTD.?'. SHAILAJANATH ROY Chaudhuri. 59 Oal. 
722=I.R. 1932 Cal. 626=139 1.0. 466 = A.I.R. 1932 
Cal. 689. 

Post diem. 

—Post diem — Discretion of Court, 

The awarding of future interest rests on the dihcretion 
of the trial Court, which wdll not without sufficient 
grounds be interfered with by the appellate Court. 
{VVaAr Hasan, C.J. and Bisheshwar Nath, /.) SAID 

Ahmad v. Barkhandi Mahe.sh Pratab Narain 
Singh. 8 Luck. 40= I.R. 1932 Oudk 339 = 139 I.C. 
64 = 9 O.W.N. 253 = A.I.R. 1932 Oudh 266. 

l^ost diem — Discretion of Court. 

Where in a mortgage bond there is no pr»"'Jse defini- 
tion of the rate of interest prior to default, it is not 
possible to draw’ an inference that the parties intended 
that after the whole amount became due, interest 
should be paid at the rate which can be deduced from 
the arrangement regarding addition of sawat and pay- 
ment of instalments. In such a case as the terms of 
the deed do not indicate what rate of interest should 
be paid after the entire amount became due, a reason- 
able rate of interest should be allowed by the Court. 
Interest allowed at 12 per cent, per annum. {Macnair, 
J,C, and Staples, A./,C\) PAR ASHRAM v. KRISHNA. 
I.R. 1932 Nag. 47 = 28 N.L.R. 1=136 I.C. 887 = 
A.I.B. 1932 Nag. 39. 

Post diem interest on mortgage — If included in 

the charge. 

Post diem interest given to a mortgagee or a charge- 
holder by way of damages is not a charge on the pro- 
perties, though when compensation for breach of penal 
clauses, the damages for which may have even to be 
1 ascertained by Court is awarded, it may be regarded as 
a portion of the mortgage-money, as it f.?lls to be decided 
inside the provision of the contract of mortgage and not 
outside it. (Case-law discussed.) {Narayana Iyer, C.J., 
Sahasranama Ayyar and Ouseph, JJ.) VarU v. 
KochuvaRKI. 143 I.O. 750 = 24 Cocli.L.R. 314 
(r.B.). 
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INTEBEST— Post diem. 

’Post diem — Mortgagee to enjoy property tn Iteii 

of interest — Dispossession of mortgagee — Claim for 
interest. 

Where under the deed of mortgage with possession 
the mortgagee is to enjoy the mortgaged property in 
lieu of interest for a period of five years and where he 
is deprived of his possession without payment of the 
principal, he is entitled to inteiest even subsequent to 
the period of five years fixed for redemption and the 
same can be made chargeable on the mortgaged pro- 
perty. l7 Mad. 469 and 46 Cal. 44N, Rel. on. {^Snn-' 
daram C/ietty, J.) GURUSAiMI TniiVAN v. GaNA- 
p vmi Chetti. I.R. 1932 Mad. 319 -= 136 I.C. 783= 
A.I.R, 1952 Mad. 173. 

—“Post diem — N’o stipulation for — If may be 
aivarded. 

Even where theie is no expiess stipulation in a mort- 
gage document for post diem interest, such interest may 
be awarded either under a contract to be implied or as 
compensation and the usual practice is to award such 
interest at the contract rate, {Pandalat , /.) NaRA- 
siMHAM V. Venkata Surra yya. 6 I.R. (Mad.) 
135= 145 I.C. 762= A.I.R. 1933 Mad. 171. 

Rate of. 

See also HUNDlS, supra. 

Rate of — Co-mortgagoi paying up whole mort- 
gage debt — Subrogation right — Right of co-mortgagoi 
to interest at bond rate. See T. P. ACT, S. 95 13 

Pat. 356. 

Rate of — Defcnaant ordered to pay 6 per cent. 

interest a] ter date fixed for payment-— Un success ful 
appeal by him^Time extended for payment at his 
request — Liability to pay contract rate of interest. 

The stipulated rate of interest can he awarded up to 
the date of realisation or actual payment and a debtor 
should not be allow’ed to keep the money of his creditor 
at a low rate of interest by merely bringing an unsucces- 
ful appeal. Where the defendant was ordeied to make 
payment within certain time and on his failure to do so, 
interest was to be calculated from that date at 6 per cent, 
and the charged property w'as to be sold, and the defen- 
dant did not pay but appealed and the appeal was 
dismissed, but on his request, time was extended for 
payment and interest was Older ed to be paid according 
to the contract rate for the period extended. 

Held^ that the order as to interest w^as proper as 
otherwise, a debtor has only to prefer an appeal in 
order to withhold the payment of money to his creditor 
for a long period without incurring liability tor interest 
at the rate which he him.self had agreed to pay and 
w’hich he could not challenge on any valid ground. {,Sir 
Shadt Lai.) SaTINDRA NaTH v, JATINDRA NATH. 
62 LA. 266 = 63 Cal. 1 = 42 L.W. 474 = 1935 A.W.R. 
1177 = 9 R.P.O. 27 = 37 Bom.L.R, 833=16 Pat.L.T. 
739= 1935 M.W.N. 1145 = 1935 O.WN. 962 = 39 0. 
W.N. 1191 = 157 I.C. 419 = 1936 A.L.J. 1006=A.I, 
R. 1935 P.O. 166 = 69 M.I..J. 603 (P.C.). 

• Rate of — Interest added tn acknowledgment — 

Inference as to future interest. 

Where interest at a particular rate was added, when 
the acknowledgment was written, an inference could 
leasonably be drawn that the same rate of interest was 
payable thereafter, (/a/ Lai and Rangt Lai, JJ.) 
Thakar Das rupchand v, Sher Ahmad Iqbal 
Ahmad. 163 I.C. 233 = 7 R.L. 409 = 36 P.L.R. 687 
= A.I R. 1934 Lah. 730. 

• ^ ate of — 1 per cent, per mensem payable on 
default — If penal. 

Where interest was made to run from the date of 
default, held, that act by itself would not bring the clause 


INTEREST-Rlght to. 

within the purview of a penalty. Nor would agreement 
to pay interest at the rate of 1 per cent, per mensem 
render it penal. {^Ferrers. J,C . and Rupchaiuf A.J.C.) 
Ganga Ram v. ai.i Mohammad. 157 I.C. 331 = 

8 R.S. 32 = A.I.R. 1936 Sind 140. 

- ’ •Rate of — Short term loan of small amount — 
2 per cent, per mensem not excessive. 

In tiaiisactions involving loans of small amounts, a 
rate of interest at 2 per cent, per mensem is not con- 
sidered unreasonable in ruial areas, especially where the 
parties had probably considered that it was a short term 
loan. (^I/tamatulla/i^ J.) llAKRANS DUBE v. SiTA 
Ram. 6 I.R. (All.) 313 = 146 I.C. 607 =1933 A.L.J. 
1364 = A I.R. 1933 All. 576. 

I Right to. 

Right to— Contract of sale— Vendee let into 

possession — Formal sale-deed not executed and purchase- 
money not paid — Right of vendor to interest tn equity. 

Undei a compromise the defendants were to execute 
a sale-deed in May I9l7 and the plaintiff to pay the 
I consideration before the Registrar. If ihe plaintiff was 
then unable lo pay, he was to pay interest at 9 per cent. 
But the the defendants quarelled among themselves and 
though the plaintiff was let into possession in May, 1917, 
the sale-deed could not be executed earlier than 
January, 1924. 

Held^ that the contract not having provided for such 
a contingency, the principle of ecjuity became applicable 
that where the vendee is in possession, he should pay 
interest on the purchase-money from the date he got 
possession till the date of payment. {Pakenham IValsh, 
J,) SURYAPRAKASA RAO v. VENKATA DIKSHITALU. 

6 I.R. (Mad.) 260 = 146 1 0. 317 = 1933 M.W.N. 127 
= A.I.R. 1933 Mad. 844. 

f^, — Course of dealings. 

A balance was struck between the parties but no 
mention was made about interest. But it was found 
that the course of dealings between the parties was such 
as to raise clear inference of an implied agreement to 
pay interest 

interest should be allow’ed. {TekC/iand and 
Monroe, JJ,) GURDHTA RAM CHAND v, MT. BHAG- 

WATTI. 147 I.C. 683 = 6 R.L. 427 = 36 P.L.R. 197 = 
A.I.R. 1933 Lah. 1039. 

Right to — Date fixed for payment — Right to 

interest till the date of actual payment. 

A creditor is ordinarily entitled to intere‘<t at the rate 
stipulated till the date of actual payment, though a date 
for payment is fixed in the document. 19 A. 39 (P.C.); 
1928 M.W.N. 648, Foil. (Reilly and Anantakrishna 
Ayyar, J J.) NARAYANAN CHEITIAR V. SRINIVASAN 

Chetti. 1930 M.W.N. 1240. 

Right to — Illegal detention of money by defend- 
ant. 

Where the suit is not based on any loan transaction 
or any dealing between the parties but is one for recovery 
of an amount which had been illegally retained by the 
defendant, interest is legally and equitably claimable by 
the plaintiff. (Jat Lai and Skemp, J J.) PI ARE MOHAN 
Lal V. Gopal Lal. 1581 C. 156 = 37 P.L.R. 87 = A. 
I.R. 1935 Lah. 652. 

Right to — Money deponted with defendants as 

bankers. 

The Interest Act is not exhaustive and it is open to 
the Court to aw’ard interest on principles of equity, 
justice and good conscience. The real question for 
decision in such a case is whether the intention of the 
parties was that the money should be retained by the 
debtor free of charge. Where therefore the amount is 
deposited with the defendants in their capacity as 
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INTEREST— Bight to. 

bankers, the intention of the parties at the time of the 
deposit cannot be that no interest should be paid. 
{Rangi Lai, /.) KHAZAN CHAND v. MeLA RaM. 163 

1.0. 119=36 P.L B. 785=A.I.R. 1931 Lah. 664 (1). 

' ■ Rt^ht to — Suspension of execution of decree — 

Claim for interest — Sustainability* 

Where suspension of execution of a decree carrying 
interest is granted to the judgment-debtor for a certain 
lime during which period he is to pay interest, the decree- 
holder is entitled to continue to receive interest after 
such period but only to put in force his remedy of 
execution. {Daltp Singh, /.) RAM DlYAL Dar- 
BARi Ram. 1491.0. 934 = 6 R.L. 761 (1) = A.I.R. 
1934 Lah. 36. 

When suspended. 

IVhen suspended — Tender prior to sieit — Effect of 

— Payment into Court, necessary to stop running of 
interest. 

In the case of ordinary money claims not based on 
mortgage, a tender before suit of the amount due must 
be followed by payment into Court when the creditor 
sues for the money in order to stop the running of 
interest. (38 Mad. 959; 16 Bom. 141; 34 Cal. 305, Rel.) 
In the case of mortgages, the rule is different and a 
tender alone has the effect, under S. 84, T. P. Act, of 
stopping interest from the date of the tendei. {Waller 
and Krtshnan Pandalai, //.) ARUNACHALA PILLAI 

V. GovindaSWami Naicker. 66 Mad. 468 = 136 

1.0. 907 = I.R. 1932 Mad. 236 = 1931 M.W N. 1226 = 
34L.W. 843=A.I.R. 1932 Mad. 109=62 M.L.J. 
266. 

— 'When suspended. 

One important principle, under which running of 
interest may be suspended is where the delay in the 
payment of the principal debt is caused by some im- 
proper act or omission of the creditor. Neither an ad 
interim injunction ordered at the plaintiff’s instance 
prohibiting the defendant from transfeniug any part of 
the properties in suit nor an order for the appointment 
of a receiver made by the Court to relieve the defend- 
ant from execution would justify the application of this 
principle. {Mukerft and S. K. Chose, J J.) SKIVA- 
PRASAD Singh v. Prayag Kumari Debee. 61 Oal. 
711 = 164 1 . 0 . 479 = 7 R.C. 459 = A.I.R. 1936 Cal. 
39. 

INTEREST ACT (XXXII OF Applicability 

^Demand — What is. 

To make the Interest Act applicable, it is necessary to 
make out that a demand and non-payment in spite of 
the demand. A notice printed on the top of a bill to the 
effect that incase of nonpayment, interest will be 
charged, does not constitute “demand,” .so as to support 
a claim for inteiest under the Act. {Srivastava, Ag,C, 
J. ami Smith, J.) JvvalA SaHAY & SONS v. PANDIT 
Mathura Prasad. 10 Luck. 307=162 I.C. 786=7 
B.O. 238 = 11 O. W N. 1397 = A.I.B. 1936 Oudh 209. 

Decree f or arreai s of niaintenance — Hindu wtdenu 

— Suit to recover arrears cf maintenance — Award of 
interest. 

A Hindu widow lecovering arrears of maintenance is 
not entitled to interest thereon. To such a case the 
Interest Act does not apply. The Court can however 
award interest on the amount decreeii from the date of 
suit till realization. {Wort ami Kulwant Sahay, JJf) 
Bahuria Saraswati KUER r/. Bahuria Sheora- 
tan Kuer. 12 Pat. 869 = 6 B.P. 637 = 149 I.C 738 
= 16 Pat.L.T. 372 = A.I.E. 1934 Pat. 99. 

- '^Decree for dower — Interest whether can be 
awarded. 


INTEREST ACT (1839), S. 1. 

Where a claim for dower is decreed it is in the dis- 
cretion of the Court to award interest on the amount 
fiom the date of the institution of the suit till the re- 
covery of the amount. {Mukerji and Bennet, / J.) 
MaIMUNA BeGAM V. SH ARAFAT ULLAH KHAN. 

131 1.0. 115 = 1931 A.L.J. 197 = A.I.R. 1931 A11.405. 

-Interest apart from Act — Power of Court to 

aw’ard — Co-sharer — Retention of rent due to another — 
Liability for interest by way of compensation — Award 
of interest under S. 73 (3), Contract Act. See CO- 
SH arer— Rent. I.R. 1932 All. 632 = 139 I.C. 168 = 
1932 A.L.J. 735=A.I.R. 1932 All. 606. 

[R. 1933 A.L.J 963 (965).] 

' I nterest apart from — If can be awarded. 

It is well established that the Interest Act is not ex- 
haustive and that it is open to the Court to award interest 
on principles of equity, justice and good conscience. 
{Rangi Lai, J.) KHAZAN ChaNDRA v. MeLA RaM. 
153 I.C. 119 = 7 R L. 386 (2) = 36 P.L R. 786 = A.I.R. 
1934 Lah. 664 (1). 

Scope — Claim for interest alone — Maintain- 
ability, 

There is nothing in law which debars a creditor from 
suing for the recovery of interest alone if he has complied 
with the formalities required by the Interest Act and if 
his case is otherwise governed by the said Act. 1 C.W. 
N. 219, Disappr. {Jai Lai and Abdul Qadtr, //.) 
Bhandari Bros v, municipal COMMirrEE, Amrit- 
sar. I.B. 1931 Lah. 1028=134 I.C. 1028 = 32 P.L. 
R. 646 = A.I.R. 1931 Lah. 467. 

- - — Scope — Interest as damages — Award of, apart 
from Act. See CONTRACT ACT, S. 73. A.I.R. 1935 
Cal. 347. 

S. 1 — Applicability — Sale of land^Fatlure of 

vendor to give possession — Suit by vendee for recovery of 
price — Interest on price by 7m y of damages — Recover- 
ability. 

Where a vendor fails to give possession to the vendee 
of the property sold, and the vendee files a suit for 
recovery of the amount paid and damages, interest by 
way of damages can be allowed for breach of the con- 
tract even though the foi malities required by the Interest 
Act have not been complied with as the Interest Act has 
no application to such cases. Interest at 1 per cent, per 
mensem was held to be a leasonable assessment of the 
damages. {Teh Cham/ and Coldstream, /J.) MUNI- 
CIPAL COMMITTEE, GUJRANVVALA v. PRABHU DIAL. 
6I.R. (Lah.)177 = 146 I.C. 164 = A.I.R. 1933 Lah. 
566. 

S. 1 — Construction — "''May be rec(yi>eredT 

Tha expression “may be recovered” in the Act does 
not mean the same thing as “is sought to be recovered.” 
{/ai Lai and Abdul Qadir, //.) BHANDARI BROS. 

Municipal Committee, Amritsar. I.B. 1931 
Lah. 1028 = 134 1.0. 1028-32 P.L.R. 546 = A.I.R. 
1931 Lah. 457. 

S. 1 — Interest. 

In the absence of an agreement or mercantile usage to 
pay interest, a claim for interest cannot be allowed. 
{Teh Chand, /.) RaMJI MaL GoRDHAN DaS v. BELA 
Ram. 6I.B.(Lah.) 306=36 P.L.R. 4 = 146 1.0. 
1009 (2) = A.I.R. 1933 Lah. 962. 

— — S. 1 — Mortgage — Default by mortgagee in pay- 
ment of peishcush —Payment by mortgagor— Suit for 
damages — Interest on amount paid, tf recoverable. 

A mortgage deed provided that the mortgagee should 
pay the peisheush and the land cess due on the portion 
mortgaged. The mortgagee defaulted to pay and the 
mortgagor who was compelled to pay the amount sued 
for the recovery of the amount and claimed interest 
thereon. 
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INTEREST ACT (1839), S. 1. 

that (O the case was not governed by the 
Interest Act ; (/i) apart from the Act, in the absence of 
proof of special loss or damage, interest cannot be 
awarded under S. 73 of the Contract Act as damages 
for the mere wrongful detention of money. 20 M. 481 ; 
31 M. 250 ; 53 M. 549 ; 1913 M.W.N. 874 ; 26 I.C. 429 
and 50 M. 94 (F.B.), Foil. ; 42 M. 661 and 1926 M.W. 
N. 957, Disappr. {Curgenven and Sundaram Chetty, 
//.) Raja Ram doss Bavaji v. Gajapathi Kri- 
shna Chandra Deo. 67 Mad. 206== 6 I.R. (Mad.) 
122 =U6 1.0. 721 = 1933 M.W.N. 498-38 L.W. 420 
A.I.B. 1933 Mad. 729-66 M.L.J. 620. 

[F. 41 L.W. 351(352).]. 

“ " S. 1 — notice under — Interest to be dtsailaioed. 

In a suit to recover price of goods sold, if the claim 
for interest is based on an alleged agreement that is not 
proved, and no notice as to interest is given as required 
by Act XXXII of 1839, interest should be disallowed. 
{B/iide, J.) JAGAT Singh raiz». Jagat Singh. 6 
I.R. (Lah.) 64-146 1.C. 167 = A.I.R. 1933 Lah. 212. 
— S. 1 — Scope — Moiuy paid in respect of shares tn 
company — Claim for — interest if can be awarded. 

The provisions of the Interest Act are all comprehen- 
sive and interest can only be allowed in accordance 
therewith. Where the plaintiff who had paid a sum of 
Rs. 1,400 towards shares which, however, were never 
allotted to him, sued for refund of the money, 

Held^ that the payment was not “a debt or sum 
certain payable at a certain time” within the meaning of 
the Interest Act, that interest w’as only payable “other- 
wise*’ as money had and received, from the date of 
demand, ijackson and Mockett, JJ) OFFICIAL 

Liquidator of the Bellary J^^ectric Supply 
C o., Ltd. V. Kanniram rawoothmal. 56 Mad. 
391 = IE. 1933 Mad. 77 = 141 LO. 120 = 1933 M.W. 
N. 167 = 37 L.W. 808 = A.I.R. 1933 Mad. 320 = 64 
M.L. J. 130. 

'S. 1 — Suit on pro-note — Claim for interest subse- 
quent to date of demand — Power of Court to grant. 

Where the plaintiff had made a demand of the 
amount due under a pro-note but there was no claim 
for interest by way of damages from the date of demand 
until payment, 

Held^ that the plaintiff was not entitled to such 
interest under the Interest Act. {ffiskesAwar Nath and 
Smith, I J.) ABDUL RaHMAN v. AFZAL HUSAIN. 6 

I.R. (Oudh) 35 = 146 I.C. 233 = 10 O.W.N. 316=A. 
I.R. 1933 Oudh 259. 

" ■■■"“' S. 1 — Suit on promissory note referred to arbitra- 
tion— Award allowing interest tn absence of provision. 

The Interest Act allows the Court or an arbitrator to 
whom a suit on a promissory note claiming interest is 
referred, to award interest even though there is no pro- 
vision in the promissory note for the payment of interest. 
{Bennet, /.) Ram NatH v. Audh BehARI LaL. 
1934 A.L.J. 939 = 4 A.W.R 76 = 1631.0. 169 = 7 R. 
A. 461= A.I.R. 1934 All. 939. 

INTERIM INJUNCTION. See C. P. CODE, O. 39, 
RR. 1 AND 3. 

INTERIM RECEIVER. C. P. Code, O. 40, 
R. 1. 

INTERLOCUTORY INJUNCTION. See C. P. 

CODE, O. 38, R. 2 AND O. 39, R. 1. 
INTERLOCUTORY ORDER. 

See (1) C.p Code, SS, 110 and 115. 

(2) Cr. P. code, S. 439. 

INTERNATIONAL LAW. See also Conflict of 
Laws. 

' ^Capacity of parties — Law goz>erning — Mercantile 

contracts. 


I INTERNATIONAL LAW. 

I The capacity of parties, to enter into contracts, in the 
j case of ordinary niercantle contracts, is governed by the 
I lex loci contractus and not by the law of domicile. So 
j a Iverson who was a minor under the law of Ceylon and 
, endorsed certain bills during his minority is not liable 
{ on his endorsements. {Barnesam and CorntJt^ J J.) 

I T. N. S. Firm v. Mahomed Hussain. 57 Mad. 398 
! =6I.R. (Mad.) 291-146 10. 608 = 1933 M.W.N. 

I 1096=38 L.W. 481 -A.I.R. 1933 Mad. 766 = 66 M.L. 
! J. 468. 

I •'""Conflict of laivs — Law of ship's flag. 

Where any question arises involving a conflict of laws, 

1 the law of the ship’s flag prevails unless it is clear from 
, the express language of the bill-of-Iading or otherwise 
• that the parties intended some other law to prevail. 
Moore v. Harris, (1876) A.C. 3l8, Foil, (Bupchand , A. 
J.C.) Haji Shakoor Ganv V. Volkart Brothers. 
26 S.LR. 222 = LB. 1931 Sind 109 = 133 I.C. 77 = A. 
LB. 1931 Sind 124. 

- -^Crimes — Jurisdiction of municipal law — Crime 

I of piracy. 

I With regard to crimes as defined by international law, 
j that law has no means of trying or punishing them. The 
j recognition of them as constituting crimes and the trial 
I and punishment of the criminals are left to the Munici- 
! pal law of each country. But whereas according to 
! international law the criminal jurisdiction of Municipal 
law is ordinarily restricted to crimes committed on its 
terra firma or territorial waters or its own ships, and to 
crime by its own nationals wherever committed, it is 
j also recognized as extending to piracy committed on the 
I high seas by any national on any ship, because a person 
I guilty of such piracy has placed himself beyond the pro- 
I tection of any State. He is no longer a national but 
. hostis humani generis and as such he is justiciable by 
j any State anywhere. {Viscount Sankey.) PIRACY 
JURE Gentium, in re. 161 1.0. 553 = 40 L.W. 444= 

, 7 B.P.C. 66 (2) = A LR. 1934 P 0 . 220 (P.O.). 
j Crime cf piracy. 

I Actual robbery is not an essential element in the 
I crime of piracy “jure gentium.” A frustrated attempt 
I to commit a piratical robbery is equally piracy “jure 
, gentium.” {Viscount Sankey.) PIRACY JURE GeNTIUM, 
; In re. 161 LO. 653 = 40 L.W. 444 = 7 R.P.O. 66 (2) = 
i A.LB.1934 P.C. 220 (P.C.). 

I Determination of — Selection of views by Court 

i — Permissibility. 

i In the strict sense, international law* still has no legis- 
lature, no executive and no judiciary, though in a certain 
' sense there is now an international judiciary in the 
I Hague Tribunal and attempts are being made by the 
I Legaue of Nations to draw up codes of international 
I law. Speaking generally, in embarking upon interna- 
1 tional law, the Courts are to a great extent in realm of 
J opinion aud estimating the value of opinion it is perm is 
1 sible not only to seek a consensus of views, but to select 
' what appear to be the better views upon the question, 
j {Viscount Sankeyf) PIRACY JURE GeNTIUM, In re. 
161 1.0. 663 = 40 L.W. 444=7 R.P.O. 66 ( 2) = A.I.R. 
1934 P.O. 220 (P.O.). 

; —Domicile — Meaning. 

Domicile connotes the place in which a man has 
I voluntarily fixed the habitation of himself and his 
I family, not for a special or temporary purpose, but with 
the intention of making a permanent home until some 
unexpected event shall occur to induce him to adopt 
some other permanent home. Every person at birth 
acquires a domicile of origin. A person may change his 
domicile by choice. The domicile of origin is retained 
until one of choice is acquired by a combination of 
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reMclence and intention. Two things are in fact essential 
to constitute a domicile of choice in a new countiy, 
residence in that country without any ammus revertendi 
to the country of origin and the intention of making a 
permanent home in a new countiy. Domicile of choice 
IS, in fad, a mixed question of intention and act. 
{^Dnnkley, J.) EMPEKOR v, MAN MOHAN. 6 LB. 
(Rang.) 77-146 LC. 193-34 Cr.L J. 1184-= 1933 
Cr.C. 813- A.I.B. 1933 Rang. 193. 

Domicile — Presumption — Burden of proof. 

Domicile is of two kinds, domicile of origin and 
domicile of choice. The domicile of origin is iirevoca- 
bly a.scertained at the party’s nativity. A domicile of 
choice he can indeed acquire, hut the domicile of origin 
remains in abeyance and is at any moment ready to 
revive. Every presumption is to be made in favour of 
the original domicile. It is for the party who relies on 
a change of domicile to prove that such a change has 
taken place, '1 o do this he must demonstrate a double 
intention, the intention of the abandoning his domicile of 
origin and the intention of adopting the domicile of 
choice. A domicile of choice is not established by 
mere assertion. The pertitioner left his native land 
undei oiders and not of his own freewill, lie came to 
India in obedience to other authority, and not in the 
execrise of any choice of his o^^n. Being thus trans- 
planted he did not strike root. The petitioner, moreover, 
was neither a house holder, nor any member of any club 
in India nor was he permanently employed. 

Held^ that the petitioner was not domiciled in India. 
{Ferrers, J.C.) Hai.L v, HaLL. I.R. 1933 Sind 132= 
143 1.O. 618- A.I.R. 1933 Sind 70. 

Dominion of Canada^Customs Act, 1927, iS’f. 1 5l 

a?id 207 — Vessel containing dutiable snoods k(n>er in g'' 
loitkin 12 miles of coast — Forfeiture of such goods is 
legitimate — British IVorih Amenca Act (1867), S. 91. 

Under the Ihitish Noith America Act the Dominion 
legislature has full power to enact customs laws for 
Canada and it is not <lebarred from introducing into 
such legislature any piovisions designed to operate 
beyond its shores or at any late lieyond a certain limit, 
from the coast. It is therefore within thepouer of the 
Dominion Parliament to pass a legislation authorizing 
the forfeiture of dutiable goods found in vessels “hover- 
ing” uithin a distance of 12 miles from the coast of 
Canada. (Case-law referred.) {Loid Macmillan.) E. K. 
CRriFT V, SYhVESTER D UN PHY. I.R. 1933 P.C. 118 
-143I.C. 91 = 1933 AL.J. 284-37 L.W. 528- 
A.I.R. 1933 P.C. 16 (P.O.). 

Jurisdiction — Place of crime governs nature of 

offt ncc. 

The doctrine that the law of the country w’here a 
crime has been committed governs the nature of the 
offence and that the (Courts of that country alone have 
jurisdiction to try the offender is a w’ell- established 
principle of international law. {kupchand , J.C. and 
Lobo, A.J.C.) Gokaldas Amarsek Emperor. 27 
S.L.B. 392-148 I.C. 136 (2) = 35 Cr.L J. 586-6 B. 
S. 180-1933 Cr.C. 1130 -A.I.B. 1933 Sind 333. 

-Marriage — Iaiw goi’ermng — Christian lady 

marrying Muhammadan — Indian domicile — Wife ad- 
opting Muhammadan faith — Right of husband to divorce 
701 fe by talak. 

The forms necessary to constitute a valid marriage 
and the construction of the marriage contract depend on 
the lex loci contractus, that is, the law’ of the place 
where the mairiage ceremony is performed; (2) on 
marriage, the wife automatically acquires the domicile 
of her husband ; (3) the status of spouses and their rights 
and obligations arising under the marriage contract are 


INTERPRETATION OP STATUTES. 

governed by the lex domicilii, that is, by the law’ of the 
country in which for the time being they are domiciled. 
8 A. C. 43 and (1930) P. 2l7; (4) the rights and 
obligations of the parties relating to the dissolution of 
the mariiage do not form part of the marriage contract, 
but arise out of, and are incidental to, such contract and 
are governed by the lex domicilii. In 1906, Jessie, a 
Christian lady domiciled in Scotland, married Gulam, a 
Muhammadan, dornicilerl in British India, by civil 
marriage in Scotland. The parties then settled in British 
India, in 1912; she adopted the Muhammadan faith. In 
1922 Gulam divorced his wife by talak. Shortly after. 
Jessie obtained a declaration from the District Court 
that the was no longer married to Gulam. In 1923 she 
married Mancherji, a Parsi convert to Christianity (res- 
pondent). In 1933, she filed a petition for dissolution 
of her marriage wdth the respondent on the ground of 
adultery and cruelty. The respondent contended that 
the petitioner’s marriage with Gulam had not been 
validly dissolved and was still subsisting and that his 
marriage with the petitionei w’as void. 

Held, tint (/) the declaration obtained by the peti- 
tioner from the Distiict Couit did not operate as a judg- 
ment tn reni and was not binding on the respondent; 
(«) the status attaching to the man iage and the rights 
flowing theiefrom me determined by lex domicilii, not 
lex loci contractus cfwoxciQ hy talak being recognis- 
ed by the Muhammadan J^aw of British India, Jessie 
was validly divorced. {Beaumont, C .J.) Khambatta v. 
Khambaita. 149IC. 1232-6R.B. 417 = 36Bom. 
L.R. 11- A.I.R. 1934 Bom. 93. 

'Non-resider •foreigner — No jurisdiction unless 

he submits to it. Sec C. P. CODE, S. 13. 158 I C. 24. 

Private — Attachment of movables by British 

Indian Court — Subsequent adjudication in insolvency — 
Effect. C. P.CODE, S. 64— lNSObVi:NCY SUBSE- 
QUENT. 60 1.A. 167=56 Mad. 405-A.I.R. 1933 
P.C. 134-64 M.L.J 662 (P.C.). 

Sea coast — State may enact lazvs afficting. 

States can legislate effectively only for their own 
territories. To what distance seaw’ard the territory of 
a State is to be taken as extending is a (juestiun of inter- 
national law. Whatever be the limits of territorial 
waters in the international sense, it has long been recog- 
nized that for certain purposes, notably those of police, 
revenue, public health and fisheries a State may enact 
laws affecting the seas surrounding its coasts to a 
distance seawaid which exceeds the ordinary limits of 
its territory. {Lord Macmillan.) E K CROFT v. 
SYLVESTER DUNPHY. I.R. 1933 P.C- 118= 143 I.C. 
91=1933 A.L.J. 284 = 37 L.W. 628 -A.I.B. 1933 
P. C. 16 (P.C.). 

INTERPRETATION OP STATUTES. 

Act conferring privilege. 

Act conferring power. 

Alternative constructions. 

Amending Act. 

Benevolent construction. 

Byelaws. 

Clear language. 

Code. 

Consolidating Act. 

Constituent Act. 

Construction nullifying Act. 

Court-Fees Act. 

Crown when bound. 

Declaratory Act. 

Disabling provisions. 

Duty of Court. 

English Law. 
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INTERPRETATION OF STATUTBS~-Act 
ferring power. 

Equity. 

Expropriating statute. 

Fiscal Act. 

General and special Acts. 

General and special provision. 

General and specific words. 

General principle. 

Government resolution. 

Government statement. 

Hardship. 

Harmonious construction. 

Heading. 

History of legislation. 

Illustrations. 

Implied powers. 

Income-tax Act. 

Intention of legislature. 

Interpretation hy the executive. 
Interpretation clause. 

Jurisdiction. 

King’s prerogative. 

Language. 

Limitation Act. 

Literal meaning. 

Mandatory or directory. 

Marginal notes. 

Meaning of words. 

New Act. 

Notification under Act. 

Object of legislature. 

Ordinance. 

Penal Act. 

Penal provision. 

Permissive provision. 

Plain meaning. 

Popular meaning. 

Preamble. 

Precedents. 

Preceding or succeeding sections. 
Presumption. 

Principle of Act. 

Prior state of law. 

Private rights. 

Procedural law. 

Proceedings of the legislature. 

Proviso. 

Punctuation. 

Re-enactment. 

Registration Act. 

Remedy. 

Repealing Act. 

Restrictive Act. 

Retrospective effect. 

Right and remedy. 

Rule of practice. 

Rules. 

Similar enactment. 

Special enactments. 

Special tribunal. 

Statement of objects and reasons. 

Statement on behalf of Government. 
Substantive law. 

Taxing statute. See Fiscal Act, supra. 
Temporary Act. 

Vested right. 

Act conferring power. 

- ■ • Act conferring power — Jurisdiction — Exercise 
of — Principles . 

Where an Act gives a special power, Ithat power must 
be limited to the purpose for which it is conferred and 

Q. D.— II— 66 


INTERPRETATION OF STATUTES— Amending 
Act. 

jurisdiction must be exercised strictly in accordance with 
the provisions of the statute which creates it. It is an 
evasion of the law to treat an aggravated offence cl's an 
ordinary one and thus introduce a different jurisdiction 
or a lower scale of punishment. (^Mahadevayya^ C\/.) 
ChaNDRACHARI In the case of. 13 Mys. L.J. 130 = 
39 Mys. H.C.K. 1056. 

Act conferring power — Mode of expression — 

Language of the Act, 

I Where an Act of Parliament or other instrument 
I confers power to authorize some act, the instrument 
1 which exercises that power should be expressed in langu- 
I age following as far as possible the language of the Act 
, or instrument which creates the power. (^Beaumont ^ 

\ C.J. and Divatiiz, J.) DHORIBHAI DaDABHAI 7j. 

j Pragdasji Hhagwandasji. 59 Bom. 412 = 167 I.C. 
j 1086 = 8 R.B. 95-37 Bom. L.R. 120 = A.I.R. 1936 
Bom. 372. 

Act conferring privilege. 

j “ — Act conferring privilege — Strict construction — 
i Puiifab Alienation of Land Act^ 1900, .S’. 16. 

I Courts are not justified in reading into an Act words 
I w’hich are not there. It is a settled canon of law that a 
j provision of the charactci which has the effect of con- 
ferring a privilege on certain classes of debtors and of 
trenching on the ordinaiy riglit of a creditor to realize 
his money from the property of his debtor, must receive 
a strict construction and it ought not to be extended to 
matters to which it does not in terms apply. Observa- 
tions made with reference to S. 16 (1) of the Punjab 
. Alienation of Land Act. (^Broadway and Tck Chand^ 

J JJ.) Mirza JHANDA Kam. 12 Lab. 367==I.R. 

! 1931 Lah. 291 = 130 1.0.419 = 31 P. L. R. 842 = A. I. 

< R. 1930 Lab. 1034. 

I Alternative constructions. 

I Alternative constructiom^ — Absurdity and infus~ 

1 tice to be a^uuded, 

1 When the language used by the legislature admits of 
1 two constructions, the Court should not adopt a construc- 
i tion which w’ould lead to an absurdity or obvious in- 
justice but should adopt that construction which appeals 
to be most in accord with covenience, reason and justice. 
Rule applied in construing S. 541, O. P. Code. ((^B/iide 
and Tapp, JJ.) KUNIMN LaL v. KMPEROK. 12 
Lab. 604=I.R. 1931 Lab. 481 = 131 1.O. 626 = 32 Or. 
L.J. 786 = 32 P.L.R. 423 = 1931 Or.C. 626 = A.I.R. 
1931 Lab. 363. 

Alternative constructions — Duty of Court — Con- 
struction in favour of subject. 

When the language of the legislature admits of two 
constructions, one leading to obvious illegality or injus- 
tice, Courts have to act on the view that such a result 
could not have been contemplated, unless the intention 
has been manifested in express words. The mode of in- 
terpretation must be in favour of the subject. (A/aha- 
devayya, C.J., Ramachandra Rao and Shankaranara- 
yana Rao, JJ.) VeNKATARANGAIENGAK v. GOVERN- 
WENT OF Mysore. 12 Mys.L J. 328 = 39 Mys.H.C . 
R. 486 (F.B.). 

Amending Act. 

j 'Amending Act — Applicability to pending actions* 

[ Where an amending Act lays dowrn a rule of proce- 
dure, it ordinarily affects pending actions. Hence where 
a document which is inadmissible under law at the time 
the suit is pending in the trial Court is made admissible 
by an amending Act when the appeal is pending, the 
! appellate Court can admit the document. A.I.R. 1936 
I A. 706, Ref. (^Sulaiman, C.J. and Collistcr, /.) 



1043 


THE QUINQUENNIAL DIGEST, 1931—1935 


1044 


INTSBPEETATION OF STATUTES— Amending 
Act. 

SohanLai-z'. atal Nath. 56 All. 142=148 I.C- 
229=6 B.A. 666 = 1933 A.L.J. 1684=A.I.B. 1933 
AU. 846. 

•Amindtn^ Act — Judicial construction — Re-enact 

me lit of — Effect — T . P. Act^ S, 92. 

The Legislature is presumed to know not only the 
general principles of law but the construction of the 
paiticular statutes. Where a section of an Act which 
has received a judicial construction is re-enacted in the 
same words, such re-enactment must be treated as a 
legislative recognition of the construction. 43 C. 103; 
26 C.W.N. 703; 57 C. 381; (1890) 24 Q.B I). 557, Ref. 
(^Niyogi, AJ.Cf) JAIRAM rc bHILAJI. 27 K.L.B. 
162=I.B. 1930 Nag. 361 = 127 I.C. 889 = 13 N.L.J. 
166=A.I.B. 1930 Nag. 300. 

A mending Act — Judicial interpretation prior to 

amendmefit. 

Per Fazl Ah^ J . — Where theie have been decided 
cases before an Act is amended, if the amendment does 
not expressly show that the law as interpreted by the 
decisions is altered, the rule laid down by the decisions 
is to be adhered to. 40 All. 292, Rel. on. (IVorty J., 
on difference between Das and Fazl Ah, JJ-} HaR- 
NANDAN Rai V, Raliram Prasad. I.B. 1931 Pat. 
193 = 130 I.O. 785 = 12 Pat.L.T. 127 = A.I.B. 1931 
Pat. 1. 

Amending Act — Modification of provisions in the 

old Act — Inference — Provincial Insolvency Act^ 1920, 
.9. 28. 

When certain changes have been made in the new Act 
in the place of certain provisions in the old Act, the 
natuial conclusion is that the new provisions are intend- 
ed to deal solely uith that matter and that the Court 
should look for guidance to the new provisions and not 
attempt to read provisions into general words in other 
parts of the Act. Rule applied in construing S. 28 of 
the Provincial Insolvency Act, 1920. (Rennet, /.) ALI 
Husain v. Lachhimi Narain Mahajan. 64 All. 
416 = 1 B. 1932 All. 639=1401.0. 150 (2) = 34 Or L. 
J. 18 = 13L.B.55(Cr.) = 1932 A.L.J. 168 = 1932 Or. 
0. 204 = A. LB. 1932 All, 188, 


-Amt tiding Act — Retro^ptctive effect. 


No statute can be construed to be retrospective unless | 
such a construction appears very clearly in the terms of j 
the Act or by necessary implication. The fact that an ; 
Amending Act says that certain sections shall not have 
retrospective effect does not necessarily mean that the 
otheis are to be retro^'pective. If they affect vested in- 
terests, the provisions of an Amending Act cannot be 
construed as having retrospective operation. (Bagulcy, i 
y.) Ko Po KuN V. C.A.M.A.L. Firm. 10 Bang. 
466 = I.B. 1932 Bang. 219 = 140 I.O. 166 = AXB. 
1932 Bang. 197. 

■' ' ""•‘•Amending Act — Rctrcspeciivc effect. 

Where the provision is an amending and not a decla- 
ratory one it does not take retrospective effect. Rule 
applied to use of the words “under this Act” in S. 16 of 
the Agra Pre-emption Act, as amended. (Sulatman 
and Young, JJ.) Amjad ALI KhaN v, SaaDAT 
Begam. 53 All. 624=132 1.0. 193 = 1931 A.L.J. 
269 = A.I.B. 1931 All. 317. 

— Amending Act — Retrospective iffect — Act deal- 

ing with substantive rights. 

The provision of S. 109, B. T. Act, as it stood before 
Its amendment by Act IV of 1928 conferred a substan- 
tive right on the other party. The amended section can- 
not be said to take retrospective effect so as to validate 
a pending action which would otherwise be barred 
under the old section (Suhrawardy and Graham, J J.^ 


I INTBEPBBTATION OF STATUTES— Bye-laws. 

GOSTA BEHARI PRAMANIK V. NAWAB BAHADUR OF 

Murshidabad. 136 I.O. 606 = I.B. 1932 Oal. 238 = 
35 O.W.N. 1147 = A. I.B. 1932 Oal. 207. 

'Amending Act — Retrospective effect — Applica- 
bility to pending actions. 

The general rule is well-established that an amend- 
ment of an Act during the currency of a suit does not 
affect pending actions. The rights of the parties are 
governed by the Act as it existed at the time when the 
suit was started. (Beaumont, C.J. and Wadia, J.) 
Bakor V. ISHVAR. 156 1.0. 911 = 8 B.B. 35 = 37 
Bom.L.B. 372=A.I.B. 1936 Bom, 267. 

Amending Act — Retrospective effect — Evidence 

Act, 1872, as amended S. 68 (proviso). 

It is not correct to apply an Act which was passed 
subsequent to the trial of a case to the procedure in the 
case. Proviso to S. 68 of the Evidence Act held to be 
inapplicable to a case disposed of before it took effect. 
(Mukerji and Bennet, JJ.) BaNWARI Lal v. (jOPI 
Nath. I.B. 1931 All. 397 = 131 I.O. 657 = 1931 A. 
L.J. 342 = A.I.B. 1931 All. 411. 

Benevolent construction. 

" Benevolent construction — Patent injustice to be 
auoided. 

It is open to the Courts to so construe the enactment 
as to avoid patent injustice, regard being had to the 
presumption that the legislature does not intend to do 
palpable injustice. If a benevolent interpretation is 
possible without violence to the spirit of the enactment, 
the Courts are bound to resort to it in order to obviate 
inconvenient or unjust consequences. (Niyogi, A.J.C ) 
BALIRAM SHUKUL V. MX. SlTABAI SHUKUL. 31 
N.L.B. 386 = 8 B.N. 49 = 167 I.O. 294 = A.I.B. 1935 
Nag. 168. 

Bye-laws. 

■ ■ ■ '"^ Bye-laws — RuLs — Validity of — Byelaws in 

excess of statute , 

If the rules fiamed under a statute or bye-laws 
framed under the rule are in excess of the provisions of 
the statute or are in contravention of or inconsistent 
with such provisions, then tho.se provisions must be 
regarded as ultra vires of the statute and cannot be 
given effect to. S. 22 of the Act provides that on the 
death of a member, the share or interest of the deceased 
member shall be transferred to his nominee or to his 
legal representative who may be qualified in accordance 
with the rule or bye- laws of the society. R. 6 of the 
bye-laws of the appellant bank provided that “the 
following are eligible for membership: — Persons above 
18 years residing or holding property in Bakerganj.’' 
R. 17 (b) of the bye laws provided that “in the case of 
the death of a preference shareholder, his shares may be 
transferred to his heir or nominee if he is eligible for 
membership and is duly elected as such.'’ 

Held, that R. 17 (b), in so far as it made election as 
a condition to membership was in excess of the provision 
of S. 22, proviso (li) and ultra vires and was not vali- 
dated by R. 7 of the bye-laws which referred to election, 
because the qualifications of members were contained in 
R. 6 and not R. 7. (Milter and McNair, JJ.) BaRISAL 
CO-OPERATIVE CENTRAL BANK, LTD V. BENOYBHU- 
SAN Gupta. 1611.0. 165 = 7B.C. 79 = 38 O.W.N. 
469 = A.I.B. 1934 Oal. 637. 

‘Bye laws — Validity — Test. 

Where there is a competent authority to which a 
statute entrusts the power of making regulations or 
bye-laws, it is for the authority to decide what regula- 
tions are necessary; and any regulations which they 
may decide to make should be supported unless they 
are manifestly unreasonable or unfair. (Mitter, J.) 
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INTBRPBETATION OP STATUTES —Clear 
language. 

Vakmas/. Emperok. 60 Cal. 689=I.E. 1933 Cal. 
626 = 1441.0.198 = 34 Or.L.J. 693 = 37 C.W.N. 344 
= 1933 Cr.O. 322 = A.I.R. 1933 Oal. 243. 

Clear language. 

See also DUTY OF COURT, infra, 

^,Clear language. 

Per Addison, /.—It is not for the Court to legislate 
when an enactment is clear, whatever may be the 
opinion of the Court as to the justice of that enactment. 
Observations made with reference to S. 0 of Income- 
tax Act. {Addison, Tek Chand, /at Lai, Daltp Snigh 
and Agka llaidar, //.) CHUNNA MaL SALIG RaM 
z/. Commissioner OF Income-tax, Punjab. I.R. 
1931 Lah. 433 = 131 1.0.193 = 32 P.L.R. 617=A.I. 
B. 1931 Lah. 320 (2) (P.B.). 

'^Clcar language — Act to be given effect to. 

When the language of a statute is clear and unambi- 
guous, it must be given effect to apart from considera- 
tions of possible inconvenience or hardship. {Bhtde, /.) 
Basheshar Das v. diwan chand. 6 I.R. (Lah.) 
287=1461.0. 939 = 34 P.L.R. 1085 = A.I.R. 1933 
Lah. 615. 

'—Clear language — Argument of convenience — 
Relevancy. 

The argument of convenience is not very often an 
argument when the language of the law is clear beyond 
doubt. {Mukcrit, Bancrit, Kendall, King and Sen, 
//.) Anand Prakash V. Narain Das Dori Dal. 
63 All. 239 = 135 I.O. 119 = I.R. 1932 All. 7 = 1931 

A. L.J. 122 = A.I.R. 1931 All. 162 (P.B.). 

— — - Clear language — Duty of Court, 

If the words of an Act are clear, they must be follow* 
ed, even though they lead to manifest absurdity. The 
Court has nothing to do with the question whether the 
legislature has committed an absurdity. When once 
the meaning is plain, it is not the province of a Court 
to scan its widom or its policy. Its duty is not to make 
the law reasonable, but to expound it as it stands, 
according to the real sense of the words. Rule applied 
in construing provisions of S. 23 of the Indian Income- 
tax Act. (1892) 1 Q.B. 273, Ref. {Shadi Lai, C.J., 
Harrison, Tck Chand, Dalip Singh and Johnstone, 
//.) Mahomed Hayat Haji Mahomed Sardar 
Commissioner of Income-tax, Punjab. 12 
Lah. 129 = I.R. 1931 Lah, 353 = 131 I.O. 81 = 32 P.L. 

B. 563=A.I.B. 1931 Lah. 87 (F.B.). 

Clear language — Principles — Literal construc- 
tion. 

A legal enactment must be interpreted in its plain 
sense ; and so long as the language of the enactment is 
clear and unambiguous, a subject is perfectly justified 
in construing it literally, and he cannot be penalized for 
not interpreting it in a manner not warranted by the 
plain language. {Addison and Dm Mohammad, //) 
Mst. Ude Bai V. Ram Autar Singh. 166 I.O. 965 
= 8 R.L. 54 = 37 P.L.R. 298 = A.I.R. 1936 Lah. 423. 

Oode. 

Code — Exhaustive character of . 

A code must be taken as an exhaustive treatise on the 
subject with which it deals and the law must be looked 
for within the four corners of the provisions. {Fraser, 
J.C. and Saaduddin Khan, A./.C.) GOPI CHAND v. 
Mahomed Umar. 160 1.0. 134=18 R. Pesh. 100= 
A.I.R. 1936 Pesh. 176. 

Code — Indian Code — Reference to English Laiv. 

Where the law in India is codified it is not open to 
the Courts in India to ignore the enacted law and ) 


INTERPRETATION OF STATUTES— Oourt- Fees 
Act. 

follow the English I.aw, simply because in ceitain cases 
the enforcement of law might create a hard case. 
{Mears, C ./., Mukerji and Young, //.) Nazik KhaN 

V. Ram Mohan. 63 All. 114=I.R. 1931 All. 627 = 
1331.0. 307=1931 A.L.J. 64=A.I.R. 1931 All. 183 
(F.B.). 

^ Oonsolidating Act. 

Consolidating Act— Meaning of words — Earlier 
statute— Words taken from — Judicial interpretation of 
them intended to be followed in later enactment. See 
Meaning of words, mfra. 63 All. 612=A.I.R. 
1931 All. 294 (F.B.). 

Consolidating Act — Presumption as to pre-exist- 
ing law not being altered. 

The presumption that the legislature did not intend to 
alter the law by an Act described as a consolidating 
Act cannot override the plain meaning of the words 
used. Rule applied with reference to Succession Certifi- 
cate Amendment Act, 1929. {Rem fry, /.) Bhola- 
NATH Pal, In the goods of. 68 Cal. 801 = 134 I.O. 
1279 = I.R. 1932 Cal. 63 = 36 O.W.N. 122 = A.I.R. 
1931 Oal. 680. 

Constituent Act. 

^Constituent Act. 

In interpreting a constituent or organic statute that 
construction most beneficial to the w’idest possible 
amplitude of its powers must be adopted. {Lord 
Chancellor!) BRITISH COAL CORPORATION v. KING. 
157I.C. 671 = 8 R.P.O. 38 = A.I.R 1936 P C. 168 
(P.O.). 

Construction nullifying Act. 

— ’‘• • ••Construction nullifying Act — Object and intiu- 
tion clear — Duty of Courts. 

Where the main object and intention of a statute are 
clear, it must not be reduced to a nullity by the drafts- 
man's unskilfulness or ignorance of the law, except in 
a case of necessity or the absolute intractability of the 
language used. {Sulatman, A,C,/,, Mukerji, Boys 
and Bajpat, J J.) RAM BHAROSE v. GaNGA SiNGH. 
54 All. 164 = 136 I.O. 609 = I.B. 1932 All. 225 = 1931 
A.L.J. 1049 = A.I.E. 1931 All. 727 (F.B.). 

Construction nullifying. Act to be avoided. 

Any construction of a statute would be rejected, if 
escape from it were possible, which enables a person to 
defeat a statute or impair the obligation of his contract 
by his own act or otherwise to profit by his own wrong . 
{Curgenven and Sundaram Chetty, //.) GOPALA- 
SWAMI CHETTIAR V. SECRETARY OF STATE 57 

Mad. 237 = 6 I.R. (Mad.) 161 = 146 I.C.917=38L. 

W. 465 = 1933 M.W.N. 989= A.LR. 1933 Mad. 748 
= 66 M.L.J. 518. 

Court-Fees Act. 

■ ^Court-Fees Act — Amending Act to — Retrospective 
effect — Application for review. 

The Court-fee leviable on an application for review 
is governed by Art. 5 of Sch. I and the amount should 
be calculated on the basis of the fee leviable on the 
memorandum of appeal according to the law in force 
when the memorandum was filed. Where the memo- 
randum of appeab which determines the fee leviable on 
the application for review was filed before the Act 
amending the Court-Fees Act came into force. 

Held, the question what fee was leviable on the 
memorandum of appeal at the time when it was filed is 
not affected by the subsequent commencement of the 
amending Act. {King, /.) PaRMESHWAR Kurmi 
Bakhtawar Pande. 64 All. 1092 = 1932 A.L.J. 
908=143 I.C. 481 = 1 R. 1933 All. 266 = A.LR. 1933 
All. 20. 
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INTERPRETATION OP STATUTES— Court-Fees 
Act. 

Court-I^'ees Act — Fiscal Act — Strict construction. 

Fiscal statutes such as the Court-Fees Act should be 
construed strictly and if a document which is not 
chargeable under the statute, the person sought to be 
charged in lespect of document is entitled to the benefit 

of cinubt. y.) Mahomed Salim-ullah 

Khan z/. KhaliL-UR rahman Khan. 54 All. 466 
-I.R. 1932 All. 627- 140 I.C. 47-= 1932 A.L.J. 149 
-A.I.R. 1932 All. 626. 

Court-Fees Act — General and special provisions \ 

— -Both bein}; applicable — Which to preziail. 

In such an Act as the Court -Fees Act, if there is a 
special piuvision which applies to a particular case, then 
that special provision must he applied by theCouit ' 
rather than some general classification, in which the 
suit may also be included which may be more favouiable ' 
to the plaintiff. {Fell I y ami Anantakrishna Atyat , JJ.) 
Vknk:ata.siv v Kao re Venkatanarasimha Satya- 
NARAYANAMijRTY. 66 Mad. 212 = I.R. 1932 Mad. 
643-139 10. 317 =36 L.W. 226-1932 M.W.N. 
992-A.I.R. 1932 Mad. 605-63 M.L.J. 764. 

Com t- Fees Act — Strict construction, \ 

The ( 'oui t-Fees Act is a taxing statute and it is a 
piinciple to be applied as regards any charging section , 
in such a statute that the subject is not to be made ' 
liable except upon the plain words of the enactment. 
{Rankin, CJ.) ANANDA LaD CHAKRABUTTY, In 
rc , 69 Cal. 628 - 137 1. 0 469 - I.R. 1932 Cal. 323 - 
35 C.W.N.1103-A.I.R. 1932 Cal. 346. 

Crown When hound, 

C roivn U’/iL n bound . 

The ('rovMi is not bound by a statute unless specially 
named in it. The intention that the Crow'n should be 
bound or agreed to be bound must clearly appear from 
the language used and from the nature of the enactment. 
{Beaumont, C, J. and Rangnekir^ /.) Hi KAN AND 
KHUSHIRAM KirpALANI r'. SECRETARY OF STATE. 

58 Bom. 636-163 I.C. 142-7 RB. 212 (2) -36 
BomL-R. 820-A.I.R. 1934 Bom. 379. 

C roivn loh en bound — T axi n ^ statute . 

It IS a general cannon of consti action that the Crown 
is not bound by Acts of Parliament unless named 
expressly or by necessary implication. Hut in the case 
of sections relating to taxation, the Crown is bound 
except where exempted from payment. {Beaumont, C. 
/. and Ran^nekar, J.) SECRETARY OF STATE v. 
Municipal Corporation of Bombay (no. 1). 

59 Bom. 681 -158 I.C. 151 = 8 R.B. 113-37 Bom. 
L.R. 499 - A.l Jl. 1935 Bom 347. 

Declaratory Act. 

'Declaratory Act — Declaratci y provision — Retros- i 
pectiie iff tit. ! 

A tlecl.iratory Act merely declares the law as it is at ' 
the date of its commencement and as it w^as, and it may I 
have and ordinauly will have a retrospective effect, 
though the mere description of an act as a declaratory 
Act is not decisive on that point. A provision of an ! 
Act not in its general character declaiatory may be 
declaratory in effect, though not in form, may have 
retrospective operation. {Reilly and Anantakrishna 
Atyar, JJ.) PaNNIRSELVAM c/. VeERIAH VaNDA- 
YAR. 54 Mad. 627-33 L.W. 168-130 I.O. 177 = 
I.R. 1931 Mad. 353-A.I.B. 1931 Mad. 83- 
60M.L.J. 191. 

Disabling provisions. 

Disabl i ng provtsi ons — Amht gutty — Construction 

in favour of subject should be adopted. 

If there is ambiguity as to the meaning of a disabling 
section, the construction which is in favour of the free- 
dom of the individual should be given effect to. {Sir 


INTERPRETATION OF STATUTBS—Duty of 
Court. 

Lancelot Sanderson,) JONATHAN EdWARD DaVID v. 

De Silva. 6 R.P.O. 126-148 I.O. 607-A.I.R- 
1934 P.O. 36 (P.C.J. 

• Dt sa bit ng provt St ons — Constructi on . 

Where an equivocal word or an ambiguous sentence 
IS used in a disabling section, the construction which is 
in favour of the freedom of the subject should be given 
etfoct to. {Ferrers, J. C. and Rup Chand. A, J. C.) 
Emperor v.Ut. Asiat. 29 S.L.R. 19-166 I.C. 
294-7 R.S. 240 = 36 Cr.L J. 902 = 1935 Cr.C. 620- 
A.I R. 1936 Sind 102. 

— Disabling provisions — Strict condru tion 
O. 22, R. 9 is a disabling rule and should be constru- 
ed stiictly. {Addison and Bhide, JJf) LaCHMAN v. 
Bansi Lal, 12 Lab. 276 -I.R. 1931 Lab. 370 = 131 
I.C 98-31 P.L.R. 973- A.I R. 1931 Lab. 79 (2). 

Duty of Court. 

Duty of Court. 

A Court has to interpret the law as it stands and i? 
not competent to play the role of a legislator and to 
introduce amendments based on equitable consideration 
to remove the possible defects. {Addison and Dm 
Mohammad, JJ.) ABDUL HaSAIN KHAN v. MT. 
Mahmudi Begam. 16 Lab. 667-158 I.C. 502-37 
P.L.R. 676-A.I.B. 1936 Lab. 364. 

-^Duty of Court. 

It IS for the legislature to make enactments and for 
the Court to enforce such enactments. Courts are not 
concerned with its policy. {Sulatman, C.J. and Col- 
lider J.) So HAN Lal V. Atal Nath. 56 All. 172- 
6 R.A. 656-148 I.C- 229 = 1933 A.L.J. 1584- A.I.R. 
1933 All. 846. 

Duty of Court. 

It is the duty of the (?ourt, when interpreting Acts of 
the legislature, to give to the words u.sed their natuial 
significance. We. C. /. and Bagtilcy, J) 

SOONIRAM Z'. S. A. R. M. CHKTTYAR FIRM. 12 
Bang. 64 = 149 I.C. 723-6 R.R. 309-A.I.R. 1933 
Rang. 363. 

. -JJuty of Court. 

It is not the function of the Court to legislate. It 
must take the law’ as it stands. {Srivastava and AUsop, 
JJ.) Harnam Singh v. Bahu Rani. 9 Luck. 406 
-147 I.C. 186 (l)-6 R.O. 260-10 O.W.N. 1202 = 
A.I.R. 1933 Oudb 628. 

'Duty of Court. 

Courts have to construe an Act as they find it, and, if 
I the language is not clear, it is for the legislature, and 
not for the Courts, to remedy an apparent defect. 
{Beaumont, C. J and Blackwell, J.) TATA HYDRO 
Electric Agency, Ltd. Commissioner of In- 
come-tax, Bombay. 58 Bom. 361-36 Bom.L.R, 
23-160 I.C. 52-6 R.B. 420-A.I.R. 1934 Bom. 62. 
Duty of Court. 

In construing a statute, it is not permissible to import 
into its text any words of limitation unless the text re- 
quires those words by necessary implication. If the 
context requires that the words should be supplied, the 
Court does not offend against any known canon of 
, construction by supplying those words. {Mukerjt, Sen 
I and Bennet, J J,) RAUHA MOHAN DaTT v. ABBAS 
' ALi Biswas. 53 All. 612-I.R. 1931 All. 577=133 
1.0.129 = 1931 A.L J. 377-A.IR. 1931 All. 294 
, (P.B.). 

I — ’-•Duty of Court. 

j It is not the function of the ('ourt to make the law 
' reasonable, but to expound it as it stands according to 
1 the sense of the words. Rule applied in construing the 
1 term ‘market’ in S. 23 (1), C. P. Local Government 
Act. 17 C.P.L.R. 113 and 10 N.L.K. 42, Ref. {Aftyogt, 
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INTERPEBTATION OF STATUTBS-Duty of 
Court. 

A. J. C.) PRAYAGRAO v. BETUL DISTRICT COUNCIL. 

28N.L.R.98 = I.R. 1932 Nag. 108=139 1.0. 374 = 
A.I.R. 1932 Nag 106. 

■ of Court to administer law as it ts. 

It is not the province of a Court to scan the wisdom 
or the policy of the law. Its duty is to administer the 
law as it finds it, and it cannot allow itself to be deflect- 
ed from the straight course by its own notions of the 
propriety or otherwise of the law. Rule applied to a 
case under S. 4(l)(^)of the Press Ordinance. iSAadi 
Lai, CJ., Broadway and Abdul Qadir, //.) PRITHVI 
Dass Sharma V, Emperor. 12 Lah. 345 = I.R. 

1931 Lah. 713 = 132 I.C 889 =32 Cr.L.J. 997 = 32 P. 
L.R. 676 = 1931 Or.O. 689 = A.I.R. 1931 Lah. 283 
(F B.). 

'Duty of Court — Court not to make or anii nd 

However strongly a Court may feel that the legisla- 
ture has overlooked a necessary provision or however 
obvious it may be that a provision ha> been inserted or 
omitted owning to the blunder of the tlraftsman, a Court 
not at liberty to make laws or amend them. {Kern fry 
/.) Bholanath Pal, in the goods of. 58 Cal. 801 
= 134 I.C. 1279 = 36 C.W.N. 122 -= I.R. 1932 Cal. 63 = 
A.I.R. 1931 Cal. 680. 

'—‘Duty of Court --Express words — Effect to — Pt 

Act {XX/IIof 1871). .S\ 4. 

Though where a statute limits the ordinary rights of 
a subject, it should be liberally construed in favour of 
the subject, it is, however , the duty of Courts to give 
effect to the intentions of the legislature w'hen they are 
clearly expressed, as they are in S. 4 of the Pensions 
Act. {Madgavkar and Murphy, J/.) (tANGAGIR JaNKI- 
DAS V. Secretary of Sr ate. 33 Bom.L.R. 1029 
= 134 I.C. 1217=I.R. 1932 Bom. 1=A.I.B. 1931 
Bom. 605. 

Duty of Court — Giving effect to statutory provi- 
sions. 

Per King, C, /. — A Court cannot refuse to give 
effect to a statutory provision, according to its plain 
and ordinary meaning, on the ground that it would result j 
in hardship or injustice. {King, C. Srivastava and 
Zia-ul-Hasan, J J.) EMPEROR C'. MUMTAZ HUSAIN. ' 

11 Luck. 123 = 155 I.C. S44-=7 R.O. 583 = 36 Cr.L J. ; 
720 = 1936 O.W.N. 509 = 1935 Cr.C. 670 = A.I.R. I 
1935 Oudh 337. ! 

Duty of Court — Interpretation can be earned \ 

near process of legislative enactment. \ 

The process of carrying judicial interpretation danger- 
ou.sly near the process of legislative enactment is per- 
missible when there seems to be no other alternative 
but to admit that the Act is inconsistent or unintelligi- 
ble. (A'/ C. J.ami Zia-uf Hasan, J f) JaGADAMBA 
Pars AD v. Mata PakSad. 11 Luck. 289 = 156 I.C. 
49 = 1935 O.W.N. 818 = 7 R.O. 650 = A.I.R. 1935 
Oudh 427, 

- " Duty of Court — Language of Art — Modification 

— Permi ssi bili ty. 

The Court has to deal with what the legislature has put 
before it and is not at liberty to turn itself into a legis- 
lative body for the purpose of supplying deficiencies in 
the statute. {Beasley, C. /., Ramesam, Reilly, Ananta- \ 
krishna Atyar and Sundaram Chetty, J/.) KajA OF ; 

Mandasa V. Jagannayakulu. 65 Mad. 883 = I R. i 

1932 Mad. 859 = 140 I.C. 331 = 1932 M.W.N. 360= j 
36 L.W. 292» A.I.R. 1932 Mad. 612 = 63 M.L.J. 450 ! 
(F.B.). 

• Duty of Court — Language to be interpreted as it 

stands — Intention of legislature , 


: INTERPRETATION OF ST ATUTES -Duty of 
Court. 

It is not only undesirable but unsafe for the Court 
, to vary the words of a statute, in an endeavour to meet 
a particular situation, for the purpose of giving effect to 
what may pres»umably have been the intention of the 
legislature. It is the duty of Court to interpret the 
language of the legislature as it stands and neither to 
add to It nor to take away from it. {Costello and T^ort 
Williams, //.) The IIungerford Investment 
Trust, ltd. in the matter ot . 62 Cal. 133 = 39 C.W. 
N. 263. 

of Court — Languae:e of statute not be 
departed from. 

It is not permissible to depait from the language of 
' the statute unless there are adequate and strong grounds 
for vloing so. The function of a Court is to inteipret 
the statute and not to legislate. {Srivastava and Z la- 
id- Hasan, //.) Muhammad Yakub Khan v \ziz. 
un njssa. 165 1 0.1076 = 7 R.O. 631 = 1935 O.W- 
N. 881 = A.I.R 1935 Oudh 437. 

Duty of Court — Overlapping of poweis confer- 
red on different ft rsons — Construction. 

Per Dalip Singh, J . — While it is possible that there 
niight be an overlapping of powers conferred on differ- 
ent persons in a statute, yet where the mattei admits of 
doubt at least, the construction against overlapping of 
powers should be adopted ordinarily. {Addison, Ag.C./. 
Dalip, Singh and Din Mahanttnad, //.) Madan 
Mohan i.al v. Commissioner of Income-tax, 
Punjab. 16 Lah. 937 = 8 R.L. 286 =38 P.L.R. 52= 
168 I.O. 718 = A.I.R. 1935 Lah. 742 (F.B.). 

Duty of Court — No duty to supply deficiency — 

C om Pei mg construe ti ons . 

If on the true construction of a statute, not excluding 
a taxing statute, a laciiuca or defect appears, it is no part 
I of the duty of the Court to supply the deficiency; but 
I in choosing between two competing const luctions, each 
j of them possible, it is not irrelevant to consider that 
I one of them is consistent with the obvious purpose of 
' the Act, while the other would render the statute capri- 
cious or abortive. {Page, C.J- nnd Mya Bu, /,) C. 

I T. Mu DA LIAR V. MAYMYO MUNICIPAL COMMITTEE. 
11 Rang. 182= I.R. 1933 Rang. 84 = 144 I.C. 159 = 
34 Cr.L.J. 700 = 1933 Cr.C. 486 = A.I.R. 1933 Rang. 
68 . 

— ■ Duty of Court — Remedying of defects. 

It is not foi a Court of law' to remedy the fault in the 
law enacted by the legisJatuie. The Court has only to 
declare the law as it appears in the enactment, and must 
leave the legislature to consider what steps they may 
think it necessary to take by way of amendmends to 
lemedy the <lefetts. {Costello and Lort Williams, fjl) 

\ The Hungerford Inve.stment Trust, Ltd. 

I In the matter of 62 Cal. 133= 39 O.W N. 253. 

'•Duty of Court — Reasonableness or utility of 
I enactment —If relevant. 

I Couits are not concerned with the desirability, utility 
, or reasonableness of any particular enactment It is 
their duty to give effect to the law as it stamls without 
regard to expediency or consequence. {O' Sullivan, A. 
j.cf) Emperor v. Hari Vishinii. 28 S.L.R. 397 
: =157 I.C. 697 = 36 Cr.L.J. 1161 (2) = 1935 Or.O. 753 
f = A.I.R. 1935 Sind 146. 

Duty of Court — To apply accurately the precise 

words of statute. 

The provisions of statutory enactments must always 
and necessarily be somewhat less elastic than those to be 
gathered from the Common Law which in effect is en- 
i shrined in judgments in decided cases. Courts have to 
1 administer and to apply as accurately as lies in their 
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law. 

powers the precise words of the relevant statutory 
enactments. {Cosullo and M,C. Ghose, //.) AbduL 
Rahman r. Emperor. 62 Cal. 749 = 156 I.C. 678 = 
8R.C. 21-36 Cr.L.J. 982 = 1936 Or.O. 467=A.I.R. 
1936 Cal. 316. 

English law. 

Si't also Code, supra. 

— —Rn^li'ih law. 

When there is a positive enactment of the Indian 
J..cgialatuie, the proper course is to examine the langu- 
age of the statute and to ascertain its proper meaning 
uninfluenced by any considerations derived from the 
English law on which it may be founded. (Da/tp 
Singh and B hide., J /.^ OlWAN Chand MaNAK- 
CHAND. 16 Lah. 392 = 166IC. 938 = 7 R.L. 802 (2) 
= 36 P.LR. 186= A.I.R. 1934 Lah. 809. 

English law — English Act — Definition of word 

‘Agriculture* in — Not applicable to Madras Estate Land 
Act. AIeaNING OF WORDS 54 Mad. 900 

= A.I.R. 1931 Mad. 659 = 61 M.L.J. 648. 

English law — English Acts and rules — Refetcnce 

to—Fcrmissthiltty — Divorce Act (/V of 1869), ^S'. 7. 

An Indian Act should not ordinarily be construed in ' 
the light of statutes enacted by another legislature. But 
where the Indian Act makes express reference to the 
Court in England exercising the corresponding jurisdic- 
tion and to the principles and rules on which that Court 
acts and gives relief, it is relevant to consider those rules 
w’ith a view to the construction of the Indian enactment. 
Thus by virtue of the leference to the English Court of 
Matrimonial Causes in S. 7 of the Divorce Act, the 
Courts in India can be taken to have in relation to a 
W'ife who had obtained a decree for judicial separation, 
the power which the Court in England undoubtedly 
enjoyed, of increasing the amount of her permanent | 
alimony as and when the circumstances justified an 
increase. {Lord Russell of Killoiven.) ISWARAYYA 
7^. Swarnam ISWARAYYA, 54 Mad, 774 = 68 I.A. 
360--I,R. 1931 P.C. 252=13310. 716 = 34 L.W. 518 
= 33 Bom.LR. 1402 = 1931 A.L.J. 808 = 36 0 W.N. 
1186 = 8 O.W.N. 980 = A.I.R. 1931 P.C. 234 = 61 M. 
L.J. 367(P.O.). 

... •English law — English decisions — Authority of — 

Indian enactment ipsissima verba as the English. 

Where a Colonial legislature has passed an Act in the 
same terms as an Imperial Statute and the latter has 
been authoritatively construed by the Court of Appeal 
in England, such construction should be adopted by the 
courts of the Colonies ; they must yield to the High 
authority of the Court of Appeal. Trimble v Hill. 5 
A.C. 342, Kef. {Tyahjt. /.) BHIMAJI v. ChUNILAL. 
57 Bom. 623 -I.R. 1932 Bom. 461 = 138 I.C. 824 = 34 
BomL.R. 683 = A.LR. 1932 Bom. 344. 

English law — English decisions — Income tax 

Act — Reference to decision under Imperial Income-tax 
Code — Pei miss: bill ty. 

The invocation of Imperial Income tax Code and of j 
decisions pronounced upon it is apt to be very mislead- i 
itig in the interpretation of Indi.m Income tax legisla- j 
tion which is framed on other and fortunately much i 
simpler lines. (1901) A.C. 20, Expl. {Loid Macmillan.) \ 
Bejoy Singh Dudhuria v. Commissioner of In- j 
GOME-TAX. Calcutta. 60 I.A. 196 = 60 Cal. 1029 I 
= 1933 M. W.N. 563 = 37 C.W.N. 885 = 57 C.L.J. 603 ' 
= 1933 A L J. 641 = 36 Bom.L.R, 811 = I.R 1933 
P.C. 127 = 143 LC. 146 = 37 L.W. 775= A.I.R. 1933 
P.C. 146 = 65 M L J. 286 (P.O.). ' 

English law — English decisions — Reference — j 

Interest Act, 1839. 1 


INTERPRETATION OF STATUTES— Equity. 

The Interest Act and l-ord Tenderden's Act being 
indistinguishable, cases under the English Law are 
relevant for the decision of questions under the former 
Act. {Wort and Fazl Ah, //.) PaITINSON v. 
Bindhya Debi. 12 Pat. 216 = 6 I.R. (Pat.) 225= 
1461.0. 66 = 14 Pat.L.T. 149=A.I.R. 1933 Pat. 
196. 

English law — English decisions — Value of. 

Per Sulaiman, C. J . — Where the language of the 
sections of English and Indian Acts are almost identi- 
cal, Indian Courts would \ery much hesitate to depart 
from the view expressed by eminent Judges in England 
who have had great experience of Company law unless 
there is something internal in the section itself which 
would justify its interpretation in a different way. 
(Snlaiman, C. /., Mukerji and King, JJ.) SHIAM 

Lal V. Official liquidators of the U. p. Oil 
MILLS Co. ltd. 66 All 912 = 3 A.W.R, 201 = 61. 

R. (All.) 184 = 146 10.893=1933 A.LJ. 1203 = A. 

I. R. 1933 All. 789 (F.B ). 

’English law — Popular ^ense — Meaning of word 

lottery!' 

Indian Courts are not bound by common law prevail- 
ing in England and should interpret the wrord used in a 
statute in its current meaning. Meaning of word ‘lottery 
considered. {Addison, J.) GUKBAKHSH SiNGH v. 
Emperor. 16 Lah. 61 = 156 I.C. 690 = 7 R.L. 738 = 
36Cr.L.J. 786 = 1934 Cr 0.1182 = 36 P.L.R. 753 = 
A.IR. 1934 Lah. 840. 

English law — Reference to — Duty of Court — 

Language of the Act. 

In interpreting the statutory provisions of an Indian 
Act, the C'ourts should examine the language of the 
Indian statute itself uninfluenced by any consideration 
derived from the English law on which it might have 
been based or without any reference to the previous 
state of law on the subject. 55 Cal. 5l9, Ref. {Snbhe- 
dar, A.J.C.) DiwaN SinCH v. EmperOR. 166 I.C. 
450 = 7 R.N. 176 = 36 Or.L. J. 744 = 1936 Or.O 418 = 
A.I.R. 1935 Nag. 90. 

English I aiv — Referenc- to En^ihsh Art — When 

permissible — Punjab Court of Wards Act, S. 16. 

Where the language, of a section in Indian Act, such 
as S. 16 of the Punjab Court of Wards Act is borrowed 
from an English statute it is permissible to interpret it 
in the light of the latter. {Shadi Lal, C . J. and Tapp, 

J. ) COURT OF Wards v. Mo k and Lal, I.R. 
1931 Lah. 3 011 = 1341.0.819 = 32 P.L.R 667 = A.I. 

I R. 1931 Lah. 766. 

j Eu'elish laiu — Reference to — Permissibility — 

j Evidence Ait, S. 30. 

, In considering the meaning and effect of an Indian 
I statute, a rule or principle adopted in or derived from 
j English Law is not permissible if thereby the true and 
I actual meaning of the statute under construction be 
varied or denied effect 43 I.A. 262, Foil. {Page, C, 
/., Mya Bu and Ba^uley, JJ.) AUNG HLA v. 
Emperor. 9 Rang. 404 = 1931 Cr.C. 876 = 136 I.C. 
849=33 Or.L.J. 205 = I.R. 1932 Rang 85= A.I.R. 
1931 Rang. 235. 

Equity. 

Equity — Clear language — Grounds of equity, if 

material. 

Per Sen, J . — A clear provision of law has to be fol- 
lowed and given effect to and it cannot be displaced by 
a mere equitable principle however wholesome it may 
be. Observation made with reference to the effect of 

S. 70 of the T. P. Act. {Sulaiman King and Sen, 
JJ.) NaNNU MALr/. RAM CHANDER. 63 All. 334 
= I.B. 1931 AU. 497 = 132 I.C. 401 = 1931 A.L.J. 273 
= A.I.R. 1931 All. 277 (F.B.) 
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Equity — English equitable doctriiu — Application 

of — Case governed by Indian statute. 

An English equitable doctrine aftecting the provisions 
of an English statute relating to the right to sue upon a 
contract should not be applied by analogy to such a 
statute as the Transfer of Property Act and with such a 
result as to create without any writing an interest which 
the statute says can only be rreated by means of a 
registered instrument. {Lord Russell of Killinvenf) 
ARIFF ZL JADUNATH MaJUMDAR. 68 I.A. 91-68 
Oal. 1256 = I.R. 1931 P.C. 164 = 131 I.O. 762-33 
Bom.LR. 913-53-C.L J. 359 = 8 O.W.N. 739-15 
R.D. 354 = 35 O.W.N. 660 = 1931 M.W.N. 480 = 33 
LW. 686-A.I.R. 1931 P.C. 79 = 60 M.L.J. 638 

rp.c.). 

Expropriating statute. 

’•‘Expropriating statute. 

If the executive wishes to extinguish private rights by 
statutory power, it must strictly regard the provisions of 
the statute. {Jackson, /.) PratapraO BaHADUR 
‘taru ZL Narayana Gajapathiraju. 1932 M.W. 
N. 922. 

Fiscal Act. 

C(;URT-FEES Act, supra AND INCOME- 
TAX ACT, infra. 

■ Fiscal Acts. 

It IS an incontestable principle that fiscal Acts must 
be interpreted for the benefit of the subject rather than 
the State. It is no doubt true that partition suit fre- 
quently involve great expenditure of labour on the part 
of the Court concerned, and that they frequently relate 
to property of very great value. This how’ever is no 
reason for requiring a larger Court-fee where on a strict 
interpretation of the law a lower one would sulfice. 
{Fraser^ J.C . Saaduddtn Khan, A.J.Cf) llASSAN 

Khan v. Ahmad Khan. A.I.R. 1936 Pesh. 30. 

Fiscal Act. 

Fiscal enactments must be construed strictly. (Addi- 
son, Jat Lai and Bhidc. JJ.) liHOLA KaM & SONS v. 
Emperor. 15 Lah. 601 = 160 I.C. 781 (2)=.7 R.L. 
24 = 36 P.L.R. 9 = 1934 Cr.O. 835 = A.IR. 1934 Lah. 
530 (S.B.). 

Fiscal Act — Authoiity to tax on doing certain 

act’i — Taxing authority must shoxo that act if done. 

It is a well-settled principle of law that when the 
legislature has empowered an authority to impose taxes 
after doing a certain act, it cannot impose the taxes 
unless that act is done and the authority must show', if 
challenged, that the act was done. (Mahomed Noor, /.) 
Chairman, Dhanbod Municipality v. Jajneswar 
Bhakat. 6 R.P. 612 = 148 I.C. 918= A.I.R 1934 
Pat. 83. 

——Fiscal Act — Benefit of doubt. See DUTY OF 
Court, supra. 11 Rang. 182 = A.I.R. 1933 Rang. 68. 

Fiscal Act — Construction — Strict compliance 

necessary — Madras Proprietary Estates Tillage Service 
Act (II of 1894), Af. 2 and 27. 

Taxing enactments should be strictly construed and 
the imposition of any tax would not be legal unless the 
conditions precedent to the imposition of that tax are 
strictly complied with. This principle is applicable to 
the provisions of Madras Act II of 1894. (Sundaram 
Chetty, J.) GOPALASWAMI ChETTIAR r, THE SeC- 
retary of State for India in Council. I.R. 
1931 Mad. 623 = 1361.0. 130 = 34L.W. 333 = 1931 
M.W.N. 637= A.I.R. 1931 Mad. 625=61 M.L.J. 754. 
Fiscal Act — Crown bound except where exempt- 
ed from payment. See CROWN WHEN BOUND, supra. 
A.I.B. 1935 Bom. 347. 


Fiscal Act — Express language. 

' When the State requires the subject to pay a tax of 
, any kind, that must be done by definrie enactment 
' strictly interpreted. (Reilly and Anantakti^hna Ayyar, 

jj .) Kamaswami Ayyar V . Kengaswami AVYAR. 

I 66 Mad. 26 -I.R 1932 Mad. 1 (2) = 1931 M.W.N. 

: 916 = 134 I.C. 1137 C2) = 34L.W. 429 = A.I.R. 1931 
: Mad. 683 = 61 M.L J. 933. 

' Fiscal Act — /nctde/iiL of general tax — Exemp- 

I tion — If to be presumed — Onus of proving exemption. 

\ It is true that in one sense a taxing .statute should be 
' construed liberally and favourably to the subject, but on 
the other hand, equality and imparti.il justice in the in- 
cidence of taxation are of greater moment, and the 
; statute should therefore be construed so as to promote 
that equality and that impartiality of justice. There is 
I no presumption in favour of the exemption of the few' 

, from the incidence of a general tax. The presumption 
is for eqality and rather against the partiality which is 
. involved in special exemptions. (Courtney Terrell , C . 

' Khaia Mohammad Noor and Agativala, J J.) 

' Visheswar Singh v. Cdmmissioner of Income- 
ITax, B. &0. 14 Pat. 786=166 I.C. 116=7 R.P. 
j 686 = 16 Pat.L T.361 = A.I.R. 1936 Pat. 342(S.B.). 

j Fiscal Act — Inter tion of legislature immaterial . 

j Per Courtney-Terrell, C.J. — While dealing with a 
I fiscal statute, the Court is not concerned either with the 
j intention of the legislature or with the spirit of the legis- 
lation. In such cases, the Court has nrerely to regard 
the letter of the law unless such considerations are 
clearly specified in the enactment for the guidance of 
tribunals. (Courtney Terrell ,C . I., Knlwant Sahay and 
James, JJ.) COMMISSIONER OF INCOME-TAX, BiHAR 
AND Orissa v. Kameshwar Singh. 13 Pat. 336= 
6 R.P. 412 = 147 1.0. 1236 = 15 Pat.L.T. 86 = AI.R 
1934 Pat. 178(S.B.). 

Fiscal Art — Principles. 

The principle which must always be applied in con- 
struing a taxing Act is that the Government must show' 
that the tax sought to be recovered has been imposed in 
language W’hich admits of no reasonable doubt. 
(Beaumont, C.J. and Sen, J.) COMMISSIONER OF 
Income-tax, Bombay v. Darabsha Nasarwanji. 
159 I.C 41 = 8R.B. 161 = 37 Bom L.R. 112 = A.I.R. 

I 1935 Bom. 157. 

I Fiscal Act — Principles. 

j In construing a taxing Act the Court ought not to 
I strain the language of the Act against the tax payer. 

(Beaumont , C,J. and Rangnekar , J.) COMMISSIONER 
I OF Income TAX, Bombay v. Chunilal B. Mehta. 

' 69 Bom. 719 = 169 LC. 413 = 37 Bom.L R. 763= A.I. 
i R. 1935 Bom. 423. 

I Fiscal Act — Principle of enactment, if material . 

The Courts have no right to make a search for 
! principles and to legislate, thereby interpreting fiscal 
I statutes. They have to decide that either the enactment 
, applies or it does not apply. Rule applied to case under 
' Court- Fees Act (Hasan, C.J • Ktsch, J.) Sheo 

Ram Singh z/. Barkar Singh. 6 Luck 684 = I.R. 

, 1931 Ouh 389 = 134 I.C. 597= 14 O.L.J. 365 = 8 O.W. 
N. 636 = A.I.R. 1931 Oudh 366. 
i ^Fiscal Act — Rule, 

\ Per Wort, J, — The rule of con.struction applicable 
: to a taxing statute is that it must be construed strictly 
against the crown. (Wort, Khaja Mahomed Noor and 
, James, JJ.) DEOJ Goa TRICUMJI JiVAN DAS. 

14 Pat. 658 = 159 I.C. 4 = 16 Pat.L T. 433 = A.I.R. 
' 1936 Pat. 396 (S B.). 

\ « " Fiscal Act — Stamp Act — Strict construction. 

The Stamp Act being a fiscal enactment, its prov- 
j sions should, as far as possible, be construed in favour 
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of the subject. Art. 57, Stamp Act, construed. {Hasan, 
C.J., Raza and Bisheshwar Nath^ J/ ) BOARD OF 

Revenue ?j. Lalta Bakhsh Singh. 6 Luck. 601 = 
I.R. 1932 Oudh 241 = 132 I.C. 226- 14 O.L. J. 224 - 
8 O.W.N. 116-'A.I.R. 1931 Oudh 99. 

Fiscal Act — Strict construction^ 

The lanj^uage of a Statute imposing a tax must le- 
ceive a strict construction. 'I'here can be no equitable 
con^'truction regarding such an act. {Addnon^ J.) HlRA- 
Chand 7 >. Emperor 13 Lah 53-I.R 1931 Lah. 
662 = 32 Cr.L J. 946-132 I.O. 694 = 32 P.L.R. 639- 
1931 Or.O. 860-A.I.R. 1931 Lah 672. 

Fiscal Act — Strict c oust r nett on. 

An Act imposing tax.'ition has always to be construed 
strictly, that is to say, the Ciown has to show that the 
tax in question is impo^'ed upon a fair construction of 
the language used. {Fcanntority C. J Broomfield and 
tVadia,//,) SIIARANRASAPPA e*. SaNGANUASAPPA. 
69 Bom. 469-156 I.O. 960-8 R.B. 40-37 Bom. 
L.R. 346 A.I.R. 1936 Bom. 256. 

' /•iscal Act — Strict const ruction — Central Pro- 

vtUiC^ Municipalities Act (// of 1922), S, (^6—*' Metals 
and their manufactures'' — Motor cars — Tax on — 
Le,^ality of. 

Statutes which impose pecuniary burden aie subject to 
the rule of strict construction and the subject is not to be 
taxed unh'^s the language of the statute clearly imposes 
the obligation. Thus where a municipality is authorized 
to levy octroi duty on commodities spec itied in the 
Schedule which included inter alia “metals and their 
maniifacture.s*’, a complicated machinery such as a motor 
i,ar is not included theiein and the Municipality has no 
power to levy octroi duty on motor cars brought into the 
Municipality for use within its limits, {Macnatr^ J.C. 
Jackson and Subhedar^ A,J,Csf) DHAN KUMARI v, 
Municipaf. (.’ommittee, Saugar. 27 N.L.R. 175- 

I. R. 1931 Nag. 178 = 134 I.C. 850 -A.I.R. 1931 Nag. 
166(F.B.). 

Fiscal Act — Strict construction — Madras City 

Municipal 19l9, 

Pascal enactments imposing burdens ought to be strict- 
ly con.strued, and an assesst-e is entitled to object to a 
taxation uniess his case is rea'-onably and clearly brought 
within the w'ordings of the taxing section. {Reilly and 
Anantakrishna Ayyar, JJ.) MADRAS CENTRAL 

Urran Bank, Ltd. v. Corporation of Madras. 

IR. 1932 Mad. 499 = 138 I.C. 12=1932 M.W.N. 
75-35 L.W. 673 -A.I.R. 1932 Mad, 474 = 62 M.L.J. 
720. 

Fiscal Act — Strict construction — Rule not 

applicable to matters of procedure. 

The piinciple that a statute which imposes a duty 
must be sttictly construecl does not extent to meie 
matters of jirocodure foi collecting the import. {Cur^en- 
ven and Sinidaiiim Chetty^ //.) GoPALASW^AMl 
CHETTIAR V. SlGRKTAKY OF STATE. 57 Mad. 237 = 
6 I.R. (Mad.) 151-145 I.O. 917 = 38 L.W. 456 = 
1933 M.W.N. 989 -A.I.R. 1933 Mad. 748 = 65 M.L. 

J. 618. 

General and special Acts. 

General and special Acts. 

Wheie the Legislature lias given its consent to a 
separate suliject and made provisions for it, the pre- 
sumption is that a subsequent general enactment wdll not 
override the special provisions contained in the eailier 
enactment dealing with the .separate subject, unless such 
an intention is made clear. {Allsop and Bajpat. JJ.) 
GoviND Ram 7 >. Kashi Nath. 161 I.O. 903=8 R.A. 
802 = 1936 A.L.J. 350 = 1935 A.W.R. 1432 = A.I.R. 
1936 All. 239. 


I INTERPRETATION OF STATUTES— General 
and Special Act. 

General and special Acts — Conflict between. 

Where there is a conflict between a special Act and a 
general Act, the provisions of the special Act prevail. 
{Beaumonty C\ J. and Wadiay J.) COLLECTOR OF 
Bombay u . Kamalavahooji. 36 Bom.L.R. 297 = 
154 I.C. 861 = 7 R.B. 378= A.I.R. 1934 Bom. 162. 

General and special Acts- — Conflict betiveen — Rule 

, in case of — Limitation law. 

It is w’ell-recognized principle of interpretation of 
statutes that the general law’ does not affect the parti- 
cular law’. The rule is that general provisions such as 
those contained in the Limitation Act do not derogate 
from the special provisions, but the latter do derogate 
fiom the latter. When there is a conflitt between the pro- 
visions of the general law’ and the special laws, the latter 
will pievail conflict between S. 29 (2) (/>»), Limitation 
Act and S. 160 (3), C P. Land Revenue Act. {Niyogiy 
A. J.C,) Mjsrilal V. R.vianlal. 163 1.0.623=9 
E.N. 10=18 N.L.J. 285. 

— ■ ■ ■ ^-General and special Acts — Construction. 

A special Act such as the Sale of Goods Act cannot 
possibly, ex('ept in the branch of law’ to which it espe- 
cially applies, overrule a general Act such as the General 
Clauses Act. {Cunhffe. /.) A. SWAMI lYAH NadaR 
V. The Commissioner for the port of 
Rangoon. 9 Rang. 13 = I R. 1931 Rang. 303 = 134 
I.C. 611 = A.I.R. 1931 Rang. 109. 

General and special Acts — Construction. 

If the legislature make.'» a special Act dealing with 
a particular case and later makes a general Act, which 
by its terms should include the subject of the special Act 
and is in conflict with the special Act. neveitheless, 
unless it is clear that in making the general Act, the 
Legislature has had the special Act in its mind and has 
intended to abrogate it, the provisions of the general 
Act do not override the special Act. If the special Act 
is made after the general Act, the position is even 
simpler. Having made the general Act, if the legis- 
lature afterwards makes a special Act in conflict with it, 
it is assumed that the legislature had in mind its own 
general Act w'hen it made the special Act and that it 
intended the special Act to be an exception to the 
geneial Act. (English rase law discussed.) {Reilly ana 
Anantakrishna Aiyar, JJ.) CORPORATION OF 

Madras v. Madras Electric Tramways, ltd. 
54 Mad. 364 = I.R. 1931 Mad. 417 = 130 I.O. 721 = 
1931 M.W.N. 73 = 33 L.W. 224 = A.I.R. 1931 Mad. 
152=60 M.L. J. 651. 

’General and special Ads — Conviction under 

special Act — Action under the gtiicral Act not excludtd. 

A plender convicted under S. 3, Police Incitement to 
Disaffection Act and under S. l7, Criminal Law 
(Amendment) Act, can be dealt with in the exercise of 
its disciplinary jurisdiction by the High Court under S. 
12 of the Legal Practitioners’ Act. There is, in such a 
case, no question of any indictment or trial for the same 
offence under any other law and theie is no question of 
punishing him over again for those offences. {Jivala 
Prasad y Ay^.C.J.y IVorty Kulioant Sahayy Fazl Ah and 
James JJ.) RaM (iOBlND, In re. 11 Pat. 366 = I.R. 
1931 Pat. 497 = 134 I.C. 945 = 32 Or L. J. 1266 = 12 
Pat.L.T. 773 = 1931 Cr.C. 897 (2)= A.I.R 1934 Pat. 
369 (P.B.). 

General and special Acts — Earlier special 

enactment — Subsequent 'general enactment — Effect of. 

When the legislature has given its consent to a 
, separate subject and made provision for it, the presump- 
1 tion is that a subsequent general enactment is not in- 
tended to interfere with the special provision unless it 
I manifests that intention very dearly. But in that 
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rsspect, every enactment must be construed according to 
its own subject-matter and its own terms. The charter 
of the City of Montreal was amended in I9l0, by 1 Geo. 
V, c. 48, which specifically dealt wdth the annexation of 
the town of Longue Pointe as a ward of the City. It 
conferred on the City the power to macadamise the 
streets, the cost of it to come out of the general fund of 
the City. Tne charter was again amended by several 
Acts in 1911, I9l2 and 1914, which provided that “not- 
withstanding any law to the contrary”, the cost of 
paving shall be apportioned among the proprietors in 
the respective streets or lanes. 

Held^ that having regard to the fact that the amend- 
ments were all of the statutory chaiter and that the 
special enactment was recognized in the same statute as 
the general enactment, the later, though general, enact- 
ment modified the earlier statute and that the City had 
the power to charge the frontagers. {^Lort Wnght.) 
COKPOKATIONOK THE ClTY OF MONTREAL V, MON- 
TREAL INDUSTRIAL Land Co., Ltd. I.R. 1932 P. 
O. 302(2) = 9O.W.N. 990 = 139 1.0. 667-36 L.W. 
741 = A.I.R. 1932 P.C. 252 = 63 M.L J. 926 (P.C.). 

'General and special Acts — Offencts under — 

Punishment. 

Where an act is punishable under a special law and 
also under a general statute, the offender can be proceed- 
ed with under either or both but cannot be punished 
twice for the same act. Where there is nothing in the 
special Act to exclude the operation of tlie general 
criminal law, it cannot be inferred that there w’as an in- 
tention on the part of the legislature to exclude it. 
{Mearst C.J. and Sen, /.) JOTI PRASAD GuPTA v. 
KMPEROR. 136 I.C. 91 - 1931 A.L. J. 986 = 33 Or.L. 
J. 236-I.R. 1932 All. 139. 

General and special provisions. 

General and special provisions — Poth being appli- 
cable — Which to prevail — Court-Fees Act. Sec COURT- 
P'EES hCi\ supra. 63 M.L.J. 764. 

General and special provisions ^Harmonious con- 
it ruction. 

Per King. J, — When there are two piovisions having 
the force of law and regulating the same subject, they 
should if possible be so construed as to be consistent 
with each other. When a Court is given discretion to 
do something, it must be understood that the judicial 
discretion is given, to be exercised according to law, not 
an absolute discretion wdiich may be exercised in 
defiance of law. Statutory provisions cannot be over- 
riden without clear words to that effect. Where a 
general intention is expressed, and also a particular 
intention which is incompatible w ith the general one, the 
particular intention is considered an exception to the 
general one. {^Mukerji, Ag.C .J., King and Niamatul- 
icth, //.) Bahadur Lal v. Judges of Allah- 
bad High Court. 65 All. 432-I.R. 1933 All. 299= 
14310. 559-1933 A.L.J. 207 = A.I.R. 1933 All. 
241 (F.B.). 

General and special provisions in same Act — 

Effect. 

If in an Act there exist some general provision as w'cll 
as special provisions dealing with any particular matter, 
the law on the subject is to be found in the special 
provisions and the geneial provisions cannot be drawn 
upon. {^Middleton. J C. and Saaduddtn^ A./.C.) 

Union Insurance Society of Canton v. 
Mahomed Kar AM Illahi Khan. 160 1.0.314 = 
A.I.R. 1934 Pesh. 37. 

General and specific words. 

-General and specific words — Intention of the 

legislature as tiu test. 

Q. D.— II--67 


[ INTERPRETATION OP STATUTES— Govem- 
I ment statement. 

Ordinarily a general word receives its natural mean- 
. ing but a general word which follows particular and 
1 specific words of the same nature as itself may take its 
I meaning from them and may be taken to be restricted to 
■ the same genus as those words. This rule of construc- 
1 tion however is used only for the purpose of ascertaiii- 
; ing the intention of the legislature. If it can be seen from 
a wider inspection of the scope of the legislation that 
the general words, notwithstanding that they follow par- 
I ticular words, are neveitheless to be construed generally, 
effect must be given to the intention of the legislature 
as gathered from the larger survey. Rule applied in 
construing P. 16 of Sch. II, C. P. Code. {Shadi Lal, 
C.J. and Monroe, /.) RALA RA^! WaLAITI RAM v. 
Bansi Lal Jaggan Nath. 13 Lah. 628 -I.R. 1932 
, Lah. 187 = 136 I.C. 11 = 33 P.L.R. 163 = A.I.R. 1932 
I Lah. 239. 

General principle. 

; ’‘General principle. 

I In interpreting a statute the proper course is in the 
; first instance to examine the language of the statute 
itself and ask what its natural meaning is. Except 
j where the terms used in the statute have acquired a 
I technical sense, ordinary meaning should be attached to 
I the word or words used and the intention of a statute 
I has to be gathered from the w’ords used and not from 
; any speculation about its object. Regard has to be paid 
! to three important factors ; (1) A statute enacts every- 
thing essential to its existence. (2) Remedial measures 
I must be liberally construed so as to advance the remedy. 

. (3) Where the words are ambiguous and two meanings 
' are possible, "the scope and object of the enactment may 
be looked at for the elucidation of the meaning. 
! (^Mitkerti, Banerit, Kendall, King and Sen, JJ.) 
Anand prakash V. Narain Das Dori Lal. 63 All. 
j 239 = 336 1.0. 119= I.R. 1932 All. 7 = 1931 A.L.J. 

I 122= A.IR. 1931 All. 162 (P.B ). 

' ~~ ■■ General principle — Exhaustiveness of Act. 

It is not permissible to deviate from the general rule 
governing the interpretation of statutes, namely, that an 
Act should be considered as exhaustive on the matters 
with which it deals. Rule applied with reference to Agra 
Tenancy Act (Keane, S. M . and Oppenheim. J. M.) 
Badal V. Aminuddin. 16 R.D. 316-12L.R. 110 
(Rev.). 

General prtncipL — Natural meaning. 

Acts should be interpreted to mean wdiat they appear 
to say, and strained interpretations are not necessarily 
the best interpretations. (Baguley, J.) KaM AWaTAR 
V. HUBKAJEE. A.I.R 1936 Rang. 123. 

General principle— Part of an Act cannot be 

' Ignored. 

An Act or part of an Act cannot be ignored or treated 
as being meaningless; it must be construed as having 
some operative result. (IVort, J.) BrahaMDEO SaO 
z/. HAKO Singh. 167 I.C. 327=8 R. Pat. 117= A. 
I.R. 1935 Pat. 237. 

Government resolution. 

• Government resolution — IVkcther can override 

law. 

1 A Government resolution cannot override the law. 
(Murphy and Broomfield, JJ.) KmpeROR v. GOPAL 
SHiNDE. 57 Bom. 441-6 I.R. (Bom.) 44 = 145 I. 
C. 138 = 34 Or.L J. 906 = 35 Bom.L.R. 376 = 1933 Or. 
0. 667 = A.I.R. 1933 Bom. 234. 

Government statement. 

— Governnaent statement — Statement on behalf of 
Government in Legislative Assembly or elsewhere — 
Relevancy. See PROCEEDINGS OF THE LEGISLATURE, 

supra. 31 N.L.B. 318 = A.I.R. 1935 Nag. 149. 
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Hardship. 

— Hardship — Argument ah inconvenienti. 

The arguriKut ab incornt nicnti has al\says to be leceiv- 
ed with caution in the construt tion of statutes. It is not 
usually con'^idered admissible unless there is some 
evident ambiguity. { Bf oom field and Ihuaita, JJ.) 
LLOYjtS Hank, ltd., /// >c, 58 Bom. 152- 149 I C. 
1006 6 R B . 409 - 36 Cr.L J. 1028 = 1934 Cr-C. 306 

- 36 Bom.L.R. 88- A I.R. 1934 Bom. 74. 

Hardship or tnconvemence — If reltvant. 

In construing a statute, considerations of hardship and 
inconvenience have little weight, if the words of the 
statute and the intention of the Legislature were clear 
and unambiguous. The Court must give effect to them 
in spite of the consequem es Williams and 

Costello, JJ.) < ori>()RATH)N of CaICUITA v. 
Kumar Akun t handra Sinoiia. 61 Cal. 1047 — 
38 C.W.N 917 60O.L.J. 312 = 1531.0. 972-7 R.O. 
414-A.I.R. 1934 Cal. 862. 

Harmonious construction. 

— - - ■ // arm omou 5 construction . 

Per fihingne, /. — “One of the principles of construc- 
tion of a statute is that it must be construed strictly, and 
that Courts of Law must geneially take it absolutely 
for granted that the legislatuie has said w'hat it meant 
and meant what it has said. But undue strictness in 
construing a provision in a statute may sometimes .sacii 
fice the true intention of the legislature and the rational . 
development of the law to the tyranny of words. The 
true principle of construing a statute is that we ought to 
give to an Act of the legislature, the plain, fair, literal 
meaning of its words, wheie we do not see from its 
scope that such meaning would be inconsistent or would 
lead to manifold injustice and that the true meaning of . 
any piovision in an Act will have to be gathered by 
comparing it with the other parts of the same Act and 
that every clause uf the Act should be construed with 
reference to the context, .so far as possible, so as to 
make a consistent enactment of the whole Act relating 
to the subject matter. {Shtni^ne, J.) 1S()MI<5SHWaK 
Rajaram 7'. Manii.al. I.R. 1932 Bom. 306-137 I. 
C. 603 (2) -34 Bom.LR. 206-A.IR. 1932 Bom. 
210 . 

Harmoni oiis const met ion . 

It is a recognized rule of construction that if the 
w'ords of a statute when there is a doubt about their 
meaning are to be under.>tood in the sen.se in which they 
best harmonise wuth the subject of the enactment and 
the object which the legislature has in view. {Snblicdar, 
Ntvot:J and Pollock, AJ. Cs.) VlTHOBA CHIMNAJI 7i. 
fiOVlNDRAO VlTH^r.KAO. 143 I C. 614 = I R. 1933 
Nag. 171-29 N.L.R. 278 = A.I.R. 1933 Nag. 193 
(F.B.). 

Harmonious i onsiritctton. 

The piovisions of a statute should as far as possible ^ 
be construed in such a manner that all its provisions 1 
should be consistent and none of them be rejected as | 
redundant. {Baza and Srivastaini, /J.) BinueSHWARI I 
PRASAD Uradhyay 7c Krishna Muuari, 9 Luck 
670 = 149 I 0. 660 - 6 R O. 585 - 11 O. W N. 430 - 18 
R.D. 213 = A.I.B. 1934 Oudh 146. 

Hai monious construition. 

It is a well-recognized principle that statutes must as 
far as possible be construed so as to produce harmony 
and not discord. {Fazl Alt, /.) Shri ThaKURJI v. 
Dwarika Ram. 158 1.0.276 = 8 R.P. 183=AIR. 
1936 Pat. 492. 

"■■■■ ■ •^Harmonious <onstiuction — Acts of the same 
legislature — Apparent tnconstsiency of. 


ous construction. 

It is incumbent upon the Court to see that the provi- 
sions of one Act which are apparently inconsistent with 
the provisions of another Act passed by the same legis- 
lature should, as far as possible, be leconciled by read- 
ing one as a qualihcalion of the other and that If that 
be not possible, the piovisions of the latter Act should 
prevail as it speaks the last intentions of the makers. 
J]bb^ V. Boulms, U875) JO Ch. 479; Kee; v. The Over- 
set r<! of the Parish of Tonbridge, (1884) 13 Q.B.l). 339; 
The Warde/n and Gooernoi s of Cholmeley School, High' 
gate V Sewell, (1894) 2 Q.B D 906; Imray v. Oakshette, 
(1897) 2 (.).B. 218; In re Cannings, Ltd and the County 
Council of Middlesex , (1907) 1 K. B. 5l, Rel. cm. 
{Rupchand, A J.C,) HaJI ShaKOOR GaNY v, 
Volkart Broi HERS. 25 S.L.R. 222 = 1 R. 1931 
Sind 109 = 133 I.C. 77 = A.I.R. 1931 Sind 124. 

Harmonious con ’it ruction — Coti’itrucUun a’^ a 

whole. 

A Couit should not deal separately with the terms of 
an enactment which is in its nature composite. It should 
avail itself, as an aid to construction, of the light 
thrown upon each of its expie^'-ions by the presence 
within it of the others. Fuither in its cemstruction of 
woids, it should pay sufficient regard to the setting in 
which they are found. {Laid Blaiusburghf) VACUUM 
Oil Company v. Secretary of State. 59 I. A. 
258 = I.R. 1932 P.C. 203 = 137 I.C. 635 = 56 Bom. 
313 = 34 Bom.LR. 1067 = 36 C.W.N. 854 --56 C.L.J. 
520 = 36 L.W. 156=--A.I.R. 1932 P.C. 168 = 63 M.L. 
J. 437 (P.C.). 

Harmonious cornet ruction — Cr. P. Code (1898), 

.Yf. 235 and 236. 

It is a general jirinciple of interpretation that effect 
should be given to eveiy part of a statute. Ss. 235 and 
236 of the Cr. P. Code should be read together. {A'ing, 
/) SHiB Charan V. Emperor. 53 All 233=I.R. 
1931 All. 588 = 1331.0. 140 = 32 Cr L.J 1007 = 1931 
A.L J. 1015 = 1931 CrC. 121 = A.l R. 1931 All. 49. 

H ar mom ous c oust ruction — Inconsistencies i n 

Acts — Re con Cl 1 1 ati on . 

' According to well- recognized canon'' of interpretation 
of statutes, the Court should try to reconcile any appa- 
rent inconsistencies and should give preference to a con- 
struc'tion which avoids making any provision super- 
fluous. Provisions of O. 43, R. 1 ( 7 /O read subjec't to 
' O. 47, R. 7, C P. Cc^de. ( Raza and Lhsheslnvar Nath, 
//.) Bankf:y Behari Lal v. Abdul Rahman. 
63 All. 868 = 135 I.C 139 = I R. 1932 All. 27 = 8 O. 
W N. 1267 

■ ’ Harmonious construction — Inconsistent enact- 

ments — Rule of construction. 

A cardinal principle of interpietation of statutes Is- 
I that if there are two inconsistent enactments, it must be 
seen it one cannot be read as a qualification of the other. 
(Courtney Terrell, C.J. and Dhanley, /.). R^M“ 
CHANDRA Naik Kalia V. Ajodhya Sinch. 15 Pat. 
8 = 168 I.C. 399 = 8 R.P 197--16 Pat.L.T. 633 = 
A.I.R. 1935 Pat. 508. 

Harmonious construction — Natural meaning of 

j words. 

' It IS a recognized rule of interpretation that the words 
' of a statute should be so construed as would bring them 
•in harmony with the other piovisions of that statute, 
provided of course the interpretation does no violence to 
the meaning of which they are natually susceptible. 

! Rule applied in construing Ss. 22 and 27 of the Bengal 
Municipal Act (Malhk and Jack, J J.) BaNKIM 
j Chandra Uutta v . Khagendra Nath Ganguli. 

! 60 Cal. 1008=I.R. 1933 Cal. 453 = 143 I.C. 602=3r 
, C.W.N. 1029 = A.I.R. 1933 Cal. 443. 
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INTERPRETATION OF STATUTES— Harmoni- 
ous construction. 

Harmonious construction — Statutes in pan 

materia. 

Per Btsfm/roir Nath, /.—“Where there aie diffeient 
statutes m pufi matena though made at diffeient times 
or even cxpiied and not referring to each other they 
should be taken and construed together as one system 
and as ex[)!anatory of each olhei’* Maxv^ell on the 
Interpietation of Statutes applied. {Hasan, C.J , Raza 
and Btsheshwar Nath, JJ.) MAHOMb:U P.AQAR ?/. 
Mahomed \SiM. 7 Luck. 601 = I.R. 1932 Oudh 
321 = 138 ib. 725=9 O.W.N. 538 = A.LR 1932 
Oudb 210 (F B.). 

Harvuniowi construction — Whole statute to he 

looked at. 

The tiue meaning, the exact scope and significance of 
any passage occutring in a statute may be found not 
merely in the words of that pas-^age, but on a cornpaii 
son of the same with other parts of the statute and the 
intention of the Lf’ai«;lature ascertained in that way. 2 
A C. 743 and (1808) A.C. 57f>, Ref. {Gnha and M, C. 
Ghose,JJ.) AGHORE CHANDRA JaLNIz/. RaJNAN- 
DlNl DEBl. 60 Cal. 289 = 141 I.O. 842 = I.R. 1933 
Cal 442 = 36 C.W.N. 924 -=A.IR. 1933 Cal. 335. 

■ •Harmonious construction — Words uullifyins^ 

effect— Deletion of — Poivef' of Court, 

Where no meaning can be given to certain words of a 
statute v^ithout i ejecting some of those used in it, or 
where a statute would become a nullity were all the 
words retained, the Court has power to read a section as 
though the words which make it meaningless or nullify 
it were not theie. In le Ettrid^e, (1909) 2 K. 13. 24, 
Ref. {Aston f Rupchand and Mehta, A /.CT.) PAKLU* 
MAL SaNTDASz/. NfARAIN DAS DlPCHAND. I.R. 1933 
Sind 157 = 143 IC. 863-27 S.L.R. 121 = A.IR. 
1933 Sind 161 (2) (F.B.). 

Headings. 

Headings — Headings of chapter whether governs 

substantive provisions — C. P. Cod'J, O 34. See RE- 
ENACTMENT, 34 Bom.LR. 1615. 

Head in ^^s — -Mar^t nal notes — Reference — Permts- 
sibility. 

It is settled law' that no inference can be drawn Irom 
the heading of a section or from the marginal note 
written (Opposite a sct'tion. {Smith, S,M. and Oppen- 
hcim,J,M.) RiNDESRIz/. RAxM SUKH. 16 R.D. 597 
-12 L.R. 343 (Rev.). 

'Headi n'^s — Reference. 

Per SiUatman, ^.C./.— Although the headings in the 
body of an Act are of some help in clearing up obscuri- 
ties, when there is an ambiguity they cannot control the 
provisions of sections when they are unequivocal and 
clear. The headings aie like preambles which supply a 
key to the mind of the legislature but do not control the 
substantive sections of the enactment. {Snlaiman, A. 
C.J., Mukcrji and Boys, //.) DURGA THATHERA v. 
Narain Th \THERA. 64 All. 220 = 136 I C. 274 = 
I.R 1932 All. 162 = 1931 A.L.J. 875-A.I,R. 1931 
All. 597(F.B.). 

Headi n^s — Reference. 

Per Beaumont, 6\/.— The headings of a statute can 
be referred to for the purpose of finding out the mean 
ing of a doubtful expression in the section. {Beaumont, 
C.J,, Murphy and Rangneknr, //.) EMPEROR v. 
Ismail Say ad Saheb. 57 Bom 637 = 6 I.R. (Bom.) 
139 = 146 IC 248 = 34 Or.L J. 1239=36 BomLR. 
886 = 1933 Cr.O. 1289 (2) = A.I.R. 1933 Bom, 417 
(F. B.). 

History of legislation. 

History of legislation — Reference when there is 

ambi guity , 


INTERPRETATION OF STATUTES— Income- 
tax Act. 

In order to interpret the provisions of an Act, when 
the sections themselves are clear, the Court ».annot allow' 
its mind to he infiuenced by the previous history of the 
law and draw any inferences as regaids the buppo''ed 
policy of the legislature. It is only in cases of ambi- 
guity, that previous legislation may be refeiied to in 
order to throw light upon the interpietation of a parti- 
cular section But where the Act itself is clear, the 
presumption is that the legislature deliberately intended 
to alter the law' aiul the Court must interpret the 
sections as they stain! . {Sulatman and young, //,) 
OKI'TCIAL RECEIVER DE MORADABAD V. MuRTAZA 

An. 54 All 616 = I.R. 1932 All. 373=1932 A.LJ. 
402 = 138 LC. 112 = 16 R D. 466 = 13 L.R. 332 
(Rev.)-A.I.B. 1932 All. 434. 

History of legislation — Relevancy of. 

The proper method is to take the language of the 
section as it now stands w'ithout reference to or compari- 
son with the corresponding sections in previous statute 
and then to see what the application of it would be in the 
case at hand, taking the language in its ordinary and 
natural meaning. 33 C. W N. 1058, Ref. {Kts(h, Jf) 
Bajrang Bahadur Singh v. Emperor, 7 Luck. 
716 = 9 O.W.N. 875=1932 Cr.O. 848 = A.I.R. 1932 
Oudh 308. 

Illustrations. 

Illustrations — If coni r cl section. 

The illustration does not limit the genarality of the 
section to which it is appended. It is what it purports 
to be an illustration; a simple statement of facts to 
which the section itself has got to be applied. {Baguley 
and Mackney, JJ ) V. E. A. CHE'ITYAR FIRM v. SeIN 
Htaung. 169 I.O. 1038 = A.I.R. 1935 Rang. 420. 

Ill list I att ons — V a I ue of. 

Although a Court should not lightly disregard the 
illustration, it does not mean that uivler every circum- 
stance an illustration should be taken as part of the 
statute. It it is repugnant to the provisions of the main 
enactment, it may be rejected. 5l M.I-..J. 765, Ref. 
{Beasley, C.J. ami Bardsiucll , J.) OFFICIAL ASSIG- 
NEE OF Madras v. Sam path Naidu. 6 I.R. (Mad.) 
170=146 IC. 966 = 1933 M.W.N. 1377 = 38 L.W. 
610 = A.I.R. 1933 Mad. 795 = 65 M.L. J. 688. 

Illustrations — Value. 

Illustrations are no part of the section but they are 
helpful in the w’orking and application of the statute, 
{A/uker/i and S. K. Chose, // ) I [EM (,’HANDRa 
Nasker 7'. narendra Na ph Bosk. 61 Cal. 148 = 
15110.723 = 7 R.C. 165 = 38 O.W.N 101 = A.I.R. 
1934 Cal. 402. 

Illustrations — Whether controls section. 

An illustration cannot be u‘-ed to defeat the plain 
words of the section. Rule applied in construing S. 5 (2), 
Bombay Mamlatdar’s f'ourts Act. {Beaumont, C.J.) 
Maruti V. Bankatlal. 6 IR. (Bom.) 79 = 145 I.C. 
405= 35 Bom.L R. 576 = A. I.R. 1933 Bom. 313. 

Implied powers. 

Implied powers. 

If the legislature enables something to be done, it 
gives power at the same time, by necessary implication, 
to do everything which is indispensable for carrying out 
the purpose in view'. {Curgenven and Sundaram 

C/ietty, JJ.) Gopalaswami chettiar V. Secre- 
tary OF State. 67 Mad 237 = 6 I.R. (Mad.) 161 = 
145 1.0. 917=38 L.W. 455=1933 M.W.N. 989 = 
A.I.B. 1933 Mad. 748 = 66 M.L.J. 518. 

Income tax Act. 

See also ENGLISH supra. 

j ^Income-tax Act — Anibt gutty — Construction in 
i favour of subject. 
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INTjEBPRETATION or statutes— income- 
tax Act. 

The Income-tax Act is a fiscal enactment and in the 
case of an ambiguity it is to be construed by the well- 
known principle in favour of the subject and not against 
him, S 28 ot tlie Act construed. (^Mukerji and Benmty 
//.) Hak Krishna Das, In the matter of. 63 All. 
679-I.R. 1931 All. 625-132 1 0. 429 = 1931 A.L.J. 
414-A.I.R. 1931 All. 401. 

... ncome-tax Act — Ambiguity Construction in\ 

far'our of the subject. 

Tiie Income tax Act is a fiscal enactment and in the ‘ 
case of an ambiguity Lt is to be construed by the well- ^ 
known principle in favour of the subject and not against ; 
him. S. 28 of the Act construed. {Maker it and i 
Bennett J J.') HAR Krishna Das, In the matter of \ 
63 All. 679 ■=!.». 1931 All. 525-132 I.C. 429= : 
1931 A.L.J. 414 = A.I.B. 1931 All. 401. | 

- - “‘Income-tax Act — Censtructicn of Act of one ; 
country — Retera icy in construing Act of another court I 
try — J^rccedei.is. I 

Little can oe gained l)y trying to construe an Income- 
tax Act of one country in the light of a decision upon 
the meaning of the Income-tax legislation of another 
country. {Lord Russell of UtlLnoen.) GOPAL SaRAN 
Narain Singh z;. COxMmissigner of Income tax, | 
Bihar ANU Orissa. 62 I.A. 207=14 Pat. 552= ! 
1936 A.L.J, 925 = 39 C.WN. 1093 = 1935 A.W.E. 1 
1030 = 37 Bom,Ii.R. 817 = 1935 M.W.N. 806 = 166 1 
10. 856 = 1935 O.W.K. 810 = 16 Pat.L.T. 631 = 8 R. i 
P.C. 1 = 42 L W. 243= A.I.R. 1935 P.O. 143 = 69 M. 
L,J. 190 (P.C.). 

^Income tar Act — Expresnon Religious or chari- 
table Purposes" tn — Construction with reference to 
personal law of aisessee. 

For the purposes of con.struing the words “religious 
or charitable purposes” in the Income tax Act, it is quite 
unnecessary to investigate the meanings of the words in 
the particular system of jurisprudence that may be fol- 
lowed by the assessee. It is pioper to construe the 
term with reference to the English law on the point, 
especially as the draft was made in the English language 
and by persons presumably acquainted with the English 
law on the point. In interpreting a statute which, like 
a taxing statute, is meant to apply to all persons irrespec- 
tive of their personal law', the canon of construction 
must Ije either to take the plain grammatical meaning of 
the words used or to take the legal construction from 
the jurisprudence of the country in which the statute was 
drafteil and apply it a.s far as possible to make the effect 
of the statute equal whether in a sister country or to 
sifter communities following a different system of 
jurisprudence. 1891 A.C. 53 1, Rel. on*. {Broadway, 
DaUp Singh and 'Lapp, J J .) UMAR BaKSH v, COM- 
MISSIONER OF Income-tax, Punjab. 12 Lah 725 
= 33 P.L.R. 349 = I R. 1931 Lah. 667 = 132 I.C. 689 
= A..I.R. 1931 Lah. 678 (V B.). 

- ■ ■— / nc ome-tax .4('t — It seal Act — Stftct construction. 

It i.s a well-rect)gni/e;l rule that in a .statute imposing 
pecuniary burdens, if there is a reasonable doubt with 
regard to tbt construction of any buidensome provision, 
the constiuction most beneficial to the subject is to be 
adopted. {Rtipchand and Mehta, A.J.Csf) COMMIS- 
SIONER (^F INCOME-TAX 7i. SiND I.IGHT KY CO 
LTD. 27 S.L.R. 47 = I.R. 1932 Sind 90= 138 I.C. 673 
= A.I.R. 1932 Sind 180. 

Income-tax Act— I.anguage not to be strained to 

hold a subject liable to tax. See INCOME-TAX ACT 

S. 22 (2). 65 Bom. 312 = A.I.R. 1931i,Bom. 333. 

Income tax Act, 3. 28 — Penal provision — Strict 

construction. See PENAL PROVISION, infra. 63 All 

445=A.I.B. 1931 All. 421. 


INTERPRETATION OP STATUTE S—Intentlon 
of legislature. 

Intention of legislature. 

■ ~ •'"•lutentioH of legislature — Alteration of law. 

It inu^t always be presumed that the legislature doe.s 
not intend to make any alteration in the law beyond 
what it explicitly declares either in expres.s terms or by 
necessary implication or in other words beyond the 
immediate scope and object of the statute. In all 
general matters beyond the law remains undisturbed. 
{Rup'-hand, A./ C.) IIaVATUDDIN v. MT. RAHIMAN. 
159 I.C. 427 = A.I.R. 1936 Sind 73. 

Intention of legislature — Convenience, reason, 

justice and legal principles. 

Per Bench . — The (Courts are no doubt bound to give 
effect to the plain language of a statute, but in deter- 
mining the meaning of the language used by the legis- 
lature in any particular passage, that intention must be 
presumed to be the true one w'hich appears to l)e most 
m accord with the convenience, reason, justice and legal 
principles. {Ntyogi and Staples^ A. J .Cs.) GOPINATH 
Maharaj V. Mori Chiwa. 30 N.L R. 155 = 6 R N. 
188=148 10. 561-A.I.R. 1934 Nag. 67. 

Intention of legidainre — linquiiy into — Duty 

of Court. 

Per Bhtde, J., in the order of reference: “When the 
W'ords of a statute admit of but one meaning, the Court 
is not at liberty to speculate on the intention of the legis- 
lature, and to construe them according to its own notions 
of what ought to have been enacted. Nothing could be 
more dangerous than to make 'such considerations, the 
ground for con.struing an enactment that is unambiguous 
in itself. To depart from the meaning on account of 
such views is, in truth, not to construe the Act, but to 
alter it. But the business of the interpreter is not to 
improve the statute, it is to expound it. The question 
for him IS not, what the legi>lature meant, but w'hat its 
language means, t.e., what the Act has said that it 
meant. (Maxwell, 6th Ed., p. 10).” {Tck Chand and 
Monroe, JJ.) Mt. SURji v. Sheo Ram. 14 Lah. 
389 = 6 I.R. CLah ) 34 = 144 I.O. 965 = 34 P.L.R. 277 
-A.I.R. 1933 Lah. 492. 

— / ntention of Icgislatare — Enquiry into — Duty 
of Court. 

It is one of the elementary rules of construction that 
the intention of the legislature is to be gathered from the 
words used by it, anti w’here the W'ording is plain and 
unambiguous and admits of but one meaning only, the 
Courts must give effect to it. In such cases, it is beyond 
the province of the Judge to speculate as to what the 
“real intention’* of the framers of the statute was. The 
“question for the interpreter is not what the legislature 
meant hut what its language means, i.e., what the Act 
has said that it meant”. {Tek Chand and Monroe, //.) 
Bhagta Nand V. Sardar Mohammad Nawaz 
Khan. 16 Lah. 204 = 156 I.C. 450 = 7 R.L. 906= 
37 P.L.R. 441=AXB. 1935 Lah. 150. 

Intention of legislature — Guide to. 

The language used is the best declaration of the inten- 
tion of the legislature and is conclusive of it. When once 
the meaning is plain, it is not within the provhice of a 
Court to scan its wisdom or its policy. Its duty is not 
to make the law reasonable, but to expound it as it 
stands according to the real sense of the words. {Saadud- 

dm, A./.c.) Public Prosecutor v. Muoarrab. 
I.R. 1933 Pesh. 1 = 141 I.C. 881 = 34 Or.L.J. 212 = 
1933 Or.O 145 = A.I.R. 1933 Pesh. 3. 

Intention of Ic set slat are —History of law — Rele- 
vancy. 

It is a cardinal principle of the interpretation of 
statutes that the Court should look first to the words 
of the statute itself and if these words are plain it is not 
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INTEBPBETATION OF STATUTES— Intention 
of legislature. 

permissible to consider what was the intention of the I 
statute or the previous history of the law. {}Valsh^ /.) i 
SUBRAMANYA SaSTRY v, SHEIKH GHANNU. A.I.E. 
1935 Mad. 628. 

Intention of legislature — Reference to other parts 

of statute — Perm issihihty. 

The true meaning, the exact scope and significance of 
any passage occurring in a statute may be found not 
merely in the words of that passage, but on a coinpaii- 
son of the same with other parts of the statute, and the 
intention of the legislature ascertained in that wray. 
(1877) 2 A.C. 743 and (1898) A.C. 571, Rel. on. [Guha 
and Af. C. Ghote, JJ.) AGH<)UE CHANDRA JALUI v, 

Rajnandinee Debee. 60 Cal. 289 = 68 C.L J. 484 = 
36CW.N 924 = 141 1.0. 842 = IE. 1933 Cal. 185 = 
A.I.R. 1933 Cal. 283. 

Intention of le gislature—Relevancy of—Langu- 

age giving rise to different const riiriton. 

Whatever the avowed intention of the legislature may 
be, the statute should be construed according as it is 
expressed; the intention has to be gathered from what is 
contained in the clear words of the statute and it is not 
permissible to construe the statute with reference to the 
underlying intention while the language of the statute 
gives ri'se to a different construction. (Afitter and Me 
Rfinr, JJ.) RARISAL CO OPERATIVE CENTRAL BANK, 
r.TD. V. Denoybhusan Gupta. 161 LC. 166 = 7 R. 
0. 79 = 38 C.W.N.459 = A.I.R. 1934 Cal. 637. 

Intention of legislature — 7'tvo possible construc- 
tions — Intention^ the guide. 

In construing an Act of the legislature, the Court 
must look at what appears to have been the real object 
of the Act in order to determine which of the two rival 
constructions should be adopted. (^Beaumont ^ C J, and 
Barlee, /.> EmpekoR v. Hastiao. 149 I.C. 1129 = 
6R.B. 415 = 35Cr.L.J. 1036 (2;=36 Bom.L.R, 430 
= 1934Cr.C. 760=A.I.R. 1934 Bom. 213. 

Interpretation by the executive. 

Interpretation by the executive — Value of — 

Ordinances. See ORDINANCES, infra. A.I.R. 1932 
Sind 107. 

Interpretation clause. 

' • —Interpretation clause — Construction. 

Interpretation clauses of a comprehensive nature are ! 
not to be taken as strictly defining what the meaning of 
a word must be under all ciicumstances, but merely as 
declaring what things may be comprehended within the 
term where the circumstances lequire that they should. ' 
35 Rom. 412, Foil. iAston, A.J.C.) NARAINDAS , 
Tulsidas v. Karachi Municipality, 27 S.L.R. 
371=147 I.C. 345 = 6 RS. 142 = A.I.R. 1933 Sind : 
258. 

Jurisdiction. 

See also RETROSPECTIVE EFFECT, RIGHT AND ' 
REMEDY AND SPECIAL TRIBUNAL infra. j 

— Jurisdiction — Civil Court — Excl uston. 

It is a fundamental rule of construction that any , 
statute, which establishes a special jurisdiction and 
excludes the jurisdiction of the ordinary Civil Courts,, 
must be construed strictly. (^Findlay y J.CI) M. A. i 
KOVAL V. Bhondlal. IJt. 1931 Nag. 68 = 130 I.O. , 
820 = A.I.B. 1931 Nag. 48. 

Jurisdiction of Civil Couits — Statute affecting — | 

Principles, \ 

Statutes affecting the jurisdiction of Civil Courts must 
be construed, as far as possible, in such a way as to . 
avoid the effect of transferring the determination of i 
rights and liabilities from the ordinary Civil Courts to 
Executive Officers. (Afanavutty and Zia ul-Hassany 
JJ.) Gir Har Saroop V. Bhagwan din. 162 I. 


INTERPRETATION OF STATUTBS-Language. 

0. 861 = 7 R.O. 260 = 11 O.W.N, 1436 = A.I.R. 1936 
Oudh 96. 

- Jurisdiction — Enactment ousting jurisdiction 

of Civil Court — Strict construction — Madras Hindu 
Religious Endowments Act (II of 1927), .S’. 73. 

A provision of law should receive a strict interpreta- 
tion when it is souj^ht by it to oust the ordinary jurisdic- 
, tion of the Civil Court. So if the language of the 
1 enactment is open to two alternative constructions, the 
one ousting, and the other letaining the jurisdiction of 
I the Civil Courts, it is permissible to select the latter. 9 
I Lah. 504 and Leach v. Rexy (1912) A.C. 305, Rel. 
i (Curgenven and Cornish y JJ.) VYTHILINCA PaN- 
, DARA SaNNADHI v. TkMPLE COMMITTEE TINNE- 

VELLY Circle. 54 Mad. 1011 = I.R. 1931 Mad. 702 
i =133 I.O. 14 = 34 L.W. 254 = A.I.R. 1931 Mad. 801 
i =61ML J. 816. 

' Jurisdiction — Provision ouding jurisdiction of 

' Civil Courts— Chota Nagpur Tenancy .4c t (V I of 1908), 
i 64 (3). 

Statutes .and provisions which take away the jurisdic- 
1 tion of the ordinary Courts must be construed strictly, 
j As S. 64 (3) of the Chota Nagpur Tenamy Act stands, 
j the bar comes into play in those cases only in which the 
j landloid’s consent is requiied but is not obtained and 
, civil suits for ejectment are not baned in those cases in 
j which a cultivator is not required by sub S. (1) to take 
! the landlord’s consent. (DluwlCy J.) DIGAMBAR 
I Singh 2 / LENGRA Majhl 13 Pat.L.T. 781 = 142 I. 
i 0. 673(2) = I.R. 1933 Pat. 171 = A I.R. 1933 Fat. 52. 

I jurndtetton of Supreme Court — Abrogation — 

i Need for clear language. 

There was at the time Act V of 1898 was passed an 
existing jurisdiction in the High Court to order prosecu- 
tion foi the offence of perjury committed in relation to 
I the appeal. In construing S. 195 (/>), the Court should 
I bear in mind the rule that no existing jurisdiction of a 
I Supreme Court can be taken away unless the language 
used in the enactment which purports to take that juris- 
diction away is in the cleaiest possible terms, (young 
1 and Sen, JJ.) KETAKI KUNWaR v. SheO NARAIN 
JAFA. 63 All. 799 = 136 I.O. 378 = I.R. 1932 All. 
202=33Cr.L.J. 286 = 1931 A. L.J. 829 = 1931 Or.O. 
1042= A.I.R. 1931 All. 706. 

King's prerogative. 

King's prerogative — Restriction of y by Colonial 

Act, 

The King’s prerogative cannot be restricted or qualifi- 
ed save by express w Olds or by necessary intendment. 
In connection with Dominion or Colonial matters, that 
principle involves that if the limitation of the preroga- 
tive is by a Dominion or Colonial Act, not only must 
that Act itself deal with the prerogative either by express 
terms, or by necessary intendment, but it must be the 
Act of a Dominion or Colonial Legislature which has 
been endowed with the requisite power by an Imperial 
Act likewise giving the power either by expiess terms or 
by neceessary intendment. (Lord Chancellor^) BRITISH 
COAL CORPORATION V. KING. 157 I.O. 671 = 8 R.P. 
0. 38 = A.I.R. 1935 P.O. 168 (P 0.). 

Language. 

Language — Effect to. 

Indian statutes like the Madras Local Boards Act 
which are from time to time wholly repealed or re-en- 
acted or extensively amended should not be construed 
by the language of those which they replaced or of 
similar legislation elsewhere in India or England, on an 
assumption , that no change in the law was intended and 
' thereby declining to give effect to the words. 58 M.L.J. 

1 300 (P.C.) ; 23 C. 563 and 7 Pat. 221 (P.C.), Ref. 
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{Pandalat, J.) SWAMY BaBU V. UNION BOARD, 
Nakasannapki. 6 I.R. (Mad.)280=146 I.C. 499 
= 38 L.W. 660= A.I.R. 1933 Mad. 791 = 65 M.L.J. 
726. 

-■ 'La ft — Kxami natt o?i of. 

In arriving at a conclusion as to the meaning of an 
enactment, the proper course is in the fir^t place to 
examine the language of the statute and ask what is its 
plain meaning and not to start aiguing how the law 
previously stood. {^FcrterSy J.C. aud O'Sullatvan., A*J. 
6\) Murlimal Santram V. Manarsidas & Sons. I 
28 S.L.R. 366 = 165 I.C. 895 = 7 R.S. 212=A.I.R. 
1936 Sind 62. 

~ ’ ' - -^Language — '‘"Golden Rule'' — Grammatical sense. 

In construing statutes, the grammatical and ordinary 
sense of the words is to be adhered to, unless that 
would lead to absurdity or some inconsistency with the 
rest of the statute. {^Beasley., C,J. ani Stone, J.) 
MERCANTILE BANK OK INDIA z/. OFFICIAL ASSIGNEE 
OF Madras 56 Mad. 177 = 37 L.W. 32 = I.R. 1933 
Mad. 316 - 143 I.C. 641 = A.I.R. 1933 Mad. 207 = 64 
M.L.jr. 320. 

^Language — Meaning to he given — Intention of 

legislature. 

In constiuing a statute, due meaning should be given 
to every part of the language which it employs, and a 
construction which fails to do this prtma facie fails to 
give effect to the intention with which it has been 
drafted. {Curgenven and King, J Jf) PICHAI PiLLAI 
V. Balasundara Mudaly. 68 Mad. 787 = 167 I.C. 
24 = 8 R.M. 103 = 36 Cr.L.X 1241 = 41 L.W. 558 = 
1935 M.W.N. 467 = 1935 Cr.O. 619 (2) = A.I.R. 1935 
Mad. 442 = 68 M.L.J. 608. 

Limitation Act. 

•—^Limitation Act. 

In giving effect to a statute of limitation, if tw'o 
articles limiting the period for bringing a suit are wide 
enough to include the same cause of action, and neither 
of them can be vaid to apply more specifically than the 
other, that which keeps alive rather than that which 
bars the right to sue should, generally, and apart from 
other equitable consideiations, be preferred. {IVadia. 
/.) Kasturchand z/. Hari Govind. 154 I.C. 680 
= 7 R.B. 366 = 36 Bom.L.R. 1068= A.I.R. 1934 
Bom. 491. 

“ ‘/jinitation Att — Amendment of — Barred remedy 
— Effet t on. 

The law of limitation affects only the form of remedy 
and belongs to the domain of adjective law. As a con- 
sequence, the limitation enactment applicable to a case 
is the one actually in operation on the date of its insti- 
tution, even though the enactment may have to be 
enforced retiospectively. 'I’he provisions of limitation as 
such do not create or take away any rights ; they are 
negative ii, character, they only interpose a bar of time 
foi enforcrng existing rights. IJnless the new statute 
expressly says so, if a remedy is already barred under 
the existing law, it will not be revived by the amending 
or repealing Act. (Case-law referred to.) {Doratsiuami 
Iyer,C.J. and Kama Rao, J.) KaDUR KaLAPPA v. 
Kark Gowda. 9 Mys L J. 328. 

•Limitation Act — Const) net ion. 

Statutes of limitation are to be construed strictly and 
the defence of lapse of time against a just demand is 
not to be extended to cases which are not clearly within 
the enactment, w’hile provisions which give exceptions to 
the operation of such enactments are to be construed 
liberally. In cases of doubt, such provisions are to be 
construed in the manner most favourable to the person 
whose right is the subject of limitation. {PVild, J,C. 


meaning. 

a}id Kupchand, A./.C.) MUNICIPALITY OF HYDERA- 
BAD V. Allahuino. 25 S.L.R 230 = I.R. 1931 
Sind 113 = 134 I.O. 369 = A I.R. 1931 Sind 146. 

Limitation Act — Relief on ground of hardship or 

mistake — Discretion of C'ourt. See LIMITATION ACT 
—CoN.sr RUCTION. 68 M.L.J. 666 (P.C.). 

'"Limitation Act — Retrospective effect. 

Bajpat, J. — The law of limitation is a law of pro- 
cedure and the general rule is that a statute of limita- 
tion is retrospective in its operation and governs all 
proceedings from the moment of its enactment, even 
though the cause of action might accrue before the Act 
come into force. 35 All. 227, Kef. The law’ of limita- 
tion IS not always a purely adjective law, inasmuch as in 
certain cases it provides for the creation of rights by 
prescription, and the corresponding extinction of rights 
(S.28, Lim. Act of 1908; and if those rights have vested 
in individuals under one law of limitation, they cannot be 
divested by the introduction of a new law of limitation 
or by an amendment in the law’. It is only when the 
retrospective application of a statute of limitation would 
destroy vested rights, that it is not to be construed 
retrospectively otherw’iso the ordinary rule is that rules 
of limitation are rules of procedure and no one has a 
vested right in any period of limitation. (Snlaiman, A. 
C.J., Mukerji, Boys, King and Bajpai, / / ) RAM 
Karan Singh v. Ram Das Singh. 64 All. 299 = 
136 I.C. 145 = I R. 1932 All. 145 = 1931 A L. J. 
1018 = 16 R.D. 816 = A.I.R. 1931 All. 635 (F.B.). 
'Limitation Act — Rules of construction. 

Tn construing the Limitation Act, the Court must 
alw^ays remember that the object of the legislature is to 
induce people to he active in the assertion of their 
rights and to penalise those w’ho sleep upon their rights; 
and if it is possible to avoid giving a statute of limita- 
tion a meaning which has the effect of destroying a 
right to sue befoie that right has effectively arisen, the 
Court should do so. (^Beaumont, C.J , and Rangnekar, 

J.) Ganpat bhujang 7A Hanamgouda. 57 Bom. 
693=1471.0 919 = 6 R.B. 225-35 Bom.L.R. 966 = 
A.I R. 1933 Bom. 439. 

■ — —“Limitation Act — T^vo possible views — Preference 
to the one that entails no hardship. 

The Couits should have no hesitation in applying 
the statute of limitation where it clearly applies, but 
w’here there are tw’o possible view’s under this statute, 
one tenting to deprive a person of his just dues and the 
other entitling him to recover them, there is no reason 
W’hy one should not lean in favour of the view’ which 
does not entail any hardships oi lead to any unjust 
consequences. {Afaepherson and Fazl Alt, JJ.) MUKH- 
DEO Singh v. Harakh nTarayan Singh. 11 Pat. 
112 = LR. 1931 Pat. 465 = 134 I.O. 609 = 12 Pat.L.T. 
765 = A.I.R. 1931 Pat. 285. 

Literal meaning. 

Literal meaning — Departure — Po mi ^sibility. 

It is the rule that w’ords are used in an Act or 
Pailiament correctly and exactly and not loosely and 
inexactly. Upon those who assert that that rule has 
been broken the burden of establishing their proposition 
lies heavily, and they can discharge it only by pointing 
to something in the context which goes to show’ that the 
loose and inexact meaning must be preferred. (Lord 
Marmillanf) MAYOR, COUNCILLORS AND BURGES- 
SES OF THE borough v. TARANAKI ELECTRIC 
POWER Board. 6 I.R. (P.C ) 20 = 146 I.C. 179 = 
38 L.W. 626=1933 A L.J. 1478 = A.I.R. 1933 P.C. 
216 = 66 M.L.J. 67. 

' ~ ' » LJteral meamng-^I ntention of legislature, if 
relevant. 



1069 


CIVIL, CRIMINAL AND REVENUE. 


1070 


INTERPRETATION OF .STATUTES -Manda- r INTERPRETATION OF STATUTES— Meaning 
tory or directory. of words. 


Tt is an elementary principle of the construction of ' 
statutes that the words have to be read in their literal . 
sense. The Courts cannot put upon them a construction 
which they believe to represent the intention of the I 
legislature at the time of the passing of the statute. ■ 
Rule applied in construing S. 29 of the Arms Act. i 
iFrnser, J.C ,ami Saaduddin^ A.J.C.) GOVERNMENT 
Advocate, n.-W.F. Province v. Fazal Rahim. 
I.R. 1933 Pesh. 29 - 143 I 0. 608 = 34 Cr.L. J. 670 = 
1933 Cr.O. 1309 -A.I.R. 1933 Pesh. 69. 

Mandatory or directory. 

•Mandatory or directory — Act of public utility — 

Words *^it shall be laivfnl*'. 

In construing Acts of public utility where the framing ^ 
of the rules and the making of the appointment is neces- 
sary in order that the objects of the Act may be attain- . 
ed, such words which might otherwise be considered , 
permissive are really mandatory. The permissive form 
is a mere courteous convention. The Act really im- 
poses a duty on the executive, and it is implied that a i 
public body will carry out the duties indicated by the j 
legislature, in order that the purpose of the legislature '• 
may not be frustrated. But the case is otherwise when ( 
a public body or officer is invested with authority to . 
exercise a judicial discretion. The words “it shall be | 
lawful” in such a case are not equivocal, but are plain i 
and unambiguous. They merely make that legal and i 
possible which there would otherwise be no right or | 
authority to do ; and according to their natural meaning | 
they are permissive or enabling words only. S. 138 of 
the Bihar and Orissa Local Self-Government Act as 
amended by Bengal Self-Government Amendment Act, 
1908, interpreted. {Couriney^'/'errell, C.y.^ Wort, Fail 
All, Agarwala and Luhy, JJf) LaCHMI ChaND 
SUCHANTI V, RAM PRATAP CHOUDHURY. 14 Pat. 
24=162 I.O. 805 --7 R.P. 247 = 15 Pat.L.T 623 = 
A.I.R. 1934 Pat. 670 (2) (F.B). 

Marginal notes. 

— •Marginal notes. 

Obiter . — Though the marginal notes of a statute can- 
not be held to govern rhe cleartext of a section, yet 
they can be taken ns an indication of what the legis- 
lature meant. {Lort Williams ami Khuadkar, //.) 
ABDUL Hakim FouziA Mia. 62 Cal. 266 = 165 
1.0.1003 = 7 R.C 666=36 Cr.L.J. 857-39 C.W.N. 
57=1935 Oi-.C. 392 = A.I.R. 1935 Cal. 287. 

Afan^inal notes. 

No reliance can be placed on the marginal note for 
the purpose of interpreting the section. {McNair, J.) 

Corporation of Calcutta v. Kumar Arun j 
CHANDRA SiNGHA. 60 Cal. 1470 = 149 I.C. 24(2)= | 
6 R.C. 647 = 38 C W.N. 153 = A.I.R. 1934 Cal. 325. J 

'Marginal notes — Reference to. \ 

Per Beaumont, C. J. — A marginal note can be looked s 
at for the purpose of construing a statute. {Beaumont, ' 
C,J., Murphy and Rangnekar, //.) EMPEROR v. 
ISM\IL Sayad Saheb. 67 Bom 537 = 6 I.R. (Bom ) 
139=146 1.0. 248 = 34 Cr.L.J. 1239 = 1933 Cr.O. 

1289 (2) = 35Bom.L.R. 886 = A.I.R. 1933 Bom. 417 
(F.B.). 

Marginal notes — Reference to. 

Marginal notes can be looked at in order to see the 
general trend of the sections of the Act. {Beaumont, 
C. J.and Rangnekar, J.) SECRETARY OF STATE 2/ . 
Municipal Corporation of Bombay (No. 1). 69 
Bom. 681 = 158 I.C. 151 = 8 R.B. 113 = 37 Bom.L.R. 
499 = A.I.R. 1936 Bom. 347. 

•Marginal notes— Ref erence to — Permissibility. ^ 

A marginal note cannot be referred to in construing - 
the provisions of a section. Rule applied in construing 1 


S. 12 (2) of the Workmen's Compensation Act. 
{Wadta, y.) dhunjibhoy Bomanji V, Gunpa 
Khandu Roll 67 Bom. 699 = 6 I.R. (Bom ) 166 
= 146 I.C. 616 = 36 Bom.LR. 694 = 1983 Cr.C. 916 = 
A.I.R 1933 Bom. 338. 

Marginal nota — Reference to — Permissihtltty, 

Per King,C.J. — Marginal notes can be referred to 
[ in case of the obscurity of any expression in the text of 
. the statute, if they can be legarded as inserted by, or 
j under the authority of, or assented to, by the legislature, 

■ {King, C, J., Srtvastava and Zta-ul-Hasan, //.) 
j Emperor v, Mumtaz Husain. 11 Luck. 123 = 

165 I.C. 344 = 7 R.O. 583= 36 Cr.L.J. 720=1936 O. 
W.N. 609 = 1936 Cr. C. 670=A.IR. 1935 Oiidh 337. 
Meaning of words. 

Meaning of wotds. 

Words used in an Act should be interpreted in their 
ordinary sense except when it is shown that they have 
been used in a special or technical sense. {Niamatullah 
and Bennet, //.) JAGMANDAR DaS VaiSH, In re. 
67 All. 737 = 166 I.C. 989 = 8 B.A. 62 = 1936 A.L.J. 
374=1936 A W.R. 620 = A.I.R. 1936 All. 378. 
•Meaning of words. 

Per Dm Mohammad , J. — If a plain word carries a 
plain sense in the English language, however strict the 
law’ may interpret it, it will not ignore the ordinary 
meaning which it carries. {Addison, Ag. C. J., Daltp 
Singh and Dm Mohammad , J J.) MadaN MohaN 
Lal» Commissioner of Income tax. Punjab. 16 
, Lah. 937=8 R.L. 286 = 158 I.C. 718 = 38 P.L.R. 52 
= A.I.B 1936 Lah. 742 (F.B.). 

I Meaning of words — Continuous practice follow- 

I ed by legislation— Reference to — Permissibility 
'’profits I* 

! In interpreting the meaning of the word “profits’* 

I occurring in a Notification issued by the Government of 
India and dated 25th August, 1925, the continuous 
I practice that had previously obtained (in the Income- 
Tax Department and in decided cases) treating the 
; “profits of a business" and “interest on securities" as 
I distinct subjects of taxation, can be referred to, especial- 
I ly when there is nothing in the Notification to indicate 
j that the legislature intended to alter that practice. 

Pemsefs case, (1891) A.C. 531 at 591, Ref. {Beadey, 
\C. J., Cornish and Bardsivell, J J ,) THE MADRAS 
I Provincial Co operative Bank, J/ri). v. The 

■ Commissioner of Income-tax, Madras. 56 Mad. 
837 = I.R. 1933 Mad. 405=144 1.0. 422 = 1933 M. 
W.N. 617 = 37 LW. 758 = A.I.R. 1933 Mad. 489 = 64 
M.L.J. 640 (F.B.). 

— -"••—A/tanini^ of iuords — Continuous practice follow- 
ed by legislation — Reference to — Permissibifity 
^'‘profits. 

In interpreting the meaning of the word “profits" 
occurting in the Notification issued by the Government 
of India and dated 25th Augu.st, 1925, the continuous 
practice that had previously been recognized in the 
decided cases treating “interest on securities" as taxable 
apart from the “profits of a Co-operative Society should 
be taken as having been accepted by the legislature 
when there is nothing to indicate a contrary intention. 
PemseVs case, (1891) A.C 531, at 591, Ref. {Page, C . 
J.yDasandMya Bu, //.) COMMISSIONER OF IN- 
COME-TAX Burma?/. Bengalee Urban Co-opera- 
tive Credit Society, Ltd. 11 Rang. 621 = 6 R.R. 
237 = 148 I.O. 633 = A IR. 1934 Rang. 27 (S.B.). 

-Meaning of words — Deftmtiwi contained in 

different enactment — Usefulness of — Definition of 
''agriculture' in English Act — Applicability to Madras 
Estates Land Act. 



1071 THE QUINQUENNIAL DIGEST, 1931—1935 107^ 

INTEEPEBTATION OF STATUTES— Meaning ' INTEEPEETATION OF STATUTES -Meaning 


of words. 

Per Reilly^ J — “To use the definition of a word in 
one Act and to apply it a> the definition of that word in 
another Act < specially when the second Act is in force 
in another country and under other conditions, appears 
to be a very dangerous course. That is road which 
leads to many “pit faJls^\ The definition of the “agri- 
culture’'’ contained in English enactments cannot there- 
fore he ( ailed in aid to throw' light on the meaning of 
the term as used in the Madras Estates Land Act. 
{Reilly and AnanLikrtshna Ayyar, JJl) ChaNDRA- 
.SKKHARA BARATHI SWAMIGAL v. LURAISWAMI 

NAIDU. 64 Mad. 900 = I.E. 1931 Mad. 794 = 134 I. 
0. 42=34 I. W. 186=AJ.E. 1931 Mad. 669-61 M. 
L. J. 648. 

^ Meaning; of wotds — Different words tn relation 

to same matter — Presumption. 

It is a rule of construction that w'here in the same Act 
and in relation to the same subject matlei, different 
words are the Court must see whether the legisla- 
ture has iK't made the alteration intentionally, or with 
vSomedefii' te purpose ; pnma facie such an alteration 
would he considered intentional. {Ntyo^iy A. /. Cl) ' 
Sardarmal Bani 7-. Dau Ghanshvam Singh. 167 
I.O. 682- A.I.E. 1936 Nag. 20. 

” Meaning of 7vo> ds — Earlier statute. 

Where the words or expressions in a statute or plain- 
ly taken from earlier statutes pan matena which have 
received judicial interpretation, it must be assumed that 
legislature was aware of such interpretation and intend- 
ed it to be followed in later enactments. The rule is , 
especially applicable in the case of consolidating (^odcs. 
{Mnkerti^ Sen and Btnnet, //.) KaDHA MoHAN 
Datt V. Abbas Ali Biswas. 68 All. 612=-I.E. 
1931 All. 677=133 I.O. 129 = 1931 A.L.J. 377=A.I. 
E. 1931 All. 294 (F B.). 

— •-Meaning of words — **A/ayP 
per Das J.-’Pnma facte the word “may’* is an 
enabling word ; but there is no doubt whatever that 
under certain circumstances enabling words may have a 
compulsory force. It is a question in each case whether 
the power conferred by use of the word “may** is one 
which is intended by the legislatme to be e.xercised ; 
and there is no doubt on the authoiities that, although 
the statute in terms has only conferred a pow'er, the 
circumstances may be such as to create a duty, Julius 
\. Lord Bishop of Oxford, (1880) 5 A.C. 2l4, Ref 
{IVort, J.y on difference between Das and Fazl Ah^JJ.) 
IIarnandan rai 7'. Baliram Prasad. I.E. 1931 
Pat. 193=1301.0. 785 = 12 Pat. L.T. 127-A.I.E. 
1931 Pat 1. 

AJeantu;,^ of words — ^^AfaJ*. 

The word “may** in S. 35, Cr. P. Code, not only con- 
lets a power but also imposes a duty of putting it in use, 
The word “may*’ in that section should be read as mean- 
ing “shall’’, (p'errers, J.C. and Aston, A. J. Cf) EM- 
PEROR V DHaramdas. 26 SL.E. 416=141 I.O. 
280=I.E. 1933 Sind 46 34 Cr.L.J. 143=1933 Cr. 
O. 33 = A. I.E. 1933 Sind 9. 

A/eaninx^ of words— Natural and grammatical 

meaning. 

'riie words of a statute should be construed according 
totheii natural and grammatical meaning. Rule ap- 
plied to construction of the w’ords “orcleis passed in 
appeal’* in S. 249 of the Agra Tenancy Act, 1926. 
{Sulatman and Sen, JJ.) RaMESHWAR DaYAL 
CM PRAKASH. 63 All. 698 = I.E. 1931 All. 621 = 133 , 
I.O. 301 = 12 L.E. 277 (Eev.) = 1931 A.L. J. 699 = 16 I 
B.D. 543= A.I.B. 1932 All. 40. { 

Meaning of words — Ordinary and natural mean- , 

ingtobe gtnen m the absence of ambiguity. 


of words. 

When there is no ambiguity in the provisions of a 
section in an enactment, the w'ords must properly be 
construed in their ordinary and natural meaning. The 
Court cannot countenance a construction involving the 
insertion in the section of words which are not found 
therein and are not in the least necessary for an intelligi- 
ble construction thereof. (Sir Lancelot Sanderson.) 

Commissioner op Income tax, Madras v. Buck- 
ingham AND Carnatic Co., Ltd., Madras. 631. 
A. 74 = 59 Mad. 176 = 62 O.L.J. 409 = 40 C.W.N. 
232 = 43 L.W. 1 = 1936 M.W N. 1=38 Bom.L.E. 133 
= 8 E.PO. 119 = 1936 AL.J 721 = 169 I.C. 646 = 
1936 O W.N. 1351 = 1935 A. W.E. 1480 = A.I,E. 1936 
P.C.6 = 69M.L.J. 879 (P.C.). 

Meaning of words —Ordinary sense of words to 

be adopted. 

Per Bhide, J . — Words in a statute should be con- 
strued in their ordinary sense unless there is any clear 
indication to the contrary. Word 'dependent’ in S. 2 
(l) (^) <5f fbe Workmen’s Compensation Act explained . 
{Addison and Bhtde, Jj) MUNSHIRAM, In the 
matter of. 12 Lah. 658= I.E 1931 Lah. 394 = 131 
I.C. 234 = 32 P.L.E. 341 = A.LR. 1931 Lah. 399. 

Meaning of words — Plain lans^uage — Departure 

— Permisst hth ty . 

The meie fact that literal meaning of the w'ords used 
in a statute leads to an injustice is no giound for dis- 
regarding the meaning. Interpretation cannot go 
beyond the possible meaning of the words used. In 
extieme cases, w’here the w’Ords conflict with the obvious 
intention of the enactment, they may ])e disregarded, 
but it must be an extreme case and the words are then 
construed as meaning nothing. O. 21, R. 89, C. P. Code^ 
held to apply to Original Side of the ('alcutta High 
Court because it is not expressly .saved by (). 49, R. 3 
of the Original Side Rules. 1913 A.C. 107, Ref. 
{Remfry, J.) ASHUTOSH BASU n. SUDHANGSHUBHU- 
SHANMukerji. 58 Cal. 510= I.E. 1931 Cal. 716 = 
133 I.C. 687= A.I.E. 1931 Cal 688. 

Meaning of words — Presumption against loose 

use of language. 

It is seldom safe to treat language as being loosely 
used in either statutes or statutory rules ; and w hen the 
rules speak in one place of dependents and elsewhere of 
heirs, the better view’ seems to be that in each instance 
the appropriate word is used with it^ proper meaning. 

. {Eazl Air and Roiv/and, JJ.) NEAZMUL HaQUE z/. 

1 Mt. Mouludunnissa. 149 I.C. 1011 = 6 E.P. 681 = 

, 15 Pat. L.T. 226 = A.I.E 1934 Pat. 304. 

Meaning of words — Pt irnai y meanings 

In the construction of statutes, ordinarily speaking, 
the primary meaning of a word has to be considered 
' as the meaning unless theie is something to show that 
I that was not the meaning of the legislature. {Daltp 
i Singh, J.) Mr. Shamo Bai V. Daya Ram. 153 1. 
i 0.458 (1) = 7E.L. 442 f2) = 1934 Cr.O. 290 (1) = 

' A LB. 1934 Lab. 115 (1). 

■ “••Meaning of words Same word occurring tn 

! both section and notification — Construction, 

. Where a word in the section is used in the notification 
I under the section, the W'ord must be construed similarly 
I both in the section and the notification. {Beaumont, C7, 
\ J.and Barlee, J.) EmperoR v. BHIMABAI. 164 I. 
O. 827 = 7 EB. 373 = 36 CrL.J. 692 = 1934 Cr.C. 
664=36Bom.L.E. 314 = A.I.E. 1934 Bom. 176. 

Meaning of w'ords — ‘Shall include’ — ‘Includes* — 

Two senses. See GENERAL CLAUSES ACT ( 1897), S. 3 
(21) AND (40). 28 S.L.E. 27 = A.I.E. 1934 Sind 96. 

Meaning of words — Similar expressions in other 

enactments. 
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INTERPRETATION OP STATUTES— Meaning | 
of words. I 

The meaning of an expression in a statute need not be I 
restricted because the same expression has been used in a | 
restricted sense in other enactments. (^Sulatniany C.J, . 
and Mukerjt, /.) C(JLLECT()R OF MEERUT v, CHAU- | 
DHARY RisaL SinGH. 151 1.C. 7 = 7 R.A. 106 = 3 A. 
W.R. 816 = 1934 A.L.J. 836 = A.I.R. 1934 All. 681. 

- Meaning of words 'suit* whether includes 

'‘appeal* , 

In a Code which deals with both ‘suits' and ‘appeals* 
it cannot be said that the word suit has been used in 
the same sen^e as appeal. Meaning of the word ‘suit* 
in S. 3 (14) of the Agra Tenancy Act considered- 
(^Mukerjt and Bennet, JJf) Satya NIHAN BaNFRJI 

Ma HOMED IIaZUBBER Au Khan. 53 All. 516 = 
17 R.D. 1180-=16 L.R. 11 (Bev.)=-I R. 1931 All. 
439 = 1311.0.871 = 1931 A.L.J. 964 = A.I.R. 1931 
All 533. 

Meaning of 7Vords — Words occurring at several 

places tn the ianie Act — Press and Registration of Books 
Act {^XXV of 1867), Ss. 3, 4 and S-—'" PrinliHg'\ 

A word which occurs more than once in the same Act 
must be given the same meaning throughout the Act, 
unless the context shows that the legislature used the 
word in different senses. The word “printing” in Act 
XXV ot 1867 does not accot ding to this rule, include 
lithography. {Staples, A.J.C.) RaMFShvvar Prasad 
V. Emperor. 27 Nag.LR. 270 = 1 R.1931 Nag. 182 
-=134 I.C. 864 = 32 Cr.LJ. 1266 = 1931 Cr.C. 918 = 
A J.R. 1931 Nag. 177. 

New Act. 

See also PKNAI. ACT AND KETKOSPECIIVK EFFECT, 
infra, 

IVew Act — Old and new Acts — Intel pretation 

under old Act — Applicability to case under new Act, 

Where the words and expressions in a statute are 
plainly taken fiom an eailiar statute i// pan materia 
and have received judicial interpretation, it must be 
assumed that the legislature was aware of such interpre- 
tation and intended it to be followed in later enact- 
ment. Decision under old Succession Act lelied on in 
construing the new Act of 1925. {Panckruige, Jf) 
Sarah Ezra, In the goods of, 58 Cal. 761 = 1 R. 1931 
Cal. 827=134 I C. 443 = A.I.R. 1931 Cal. 660. 

New Act — Procedure— Choice of forum — Retros- 

pective effect. 

The choice of forum is a matter of procedure and not 
a substantive right and in most cases a new Act would 
have a retrospective effect so far as the choice of forum 
is concerned. The analogy of a new' Act not affecting 
a pending action does not apply. {Sulatman, A.C.J. 
and Smith, /.) HaZARI TeWARI v. MaKTALA CHAU- 
BAIN. I.R. 1931 A L. J. 834 = 134 I.C. 450 = 1931 A. 
L.J.844 = 16 R.D.684 = A.I.R. 1932 All. 30. 

'New Act — Retrospective effect. 

Sulaiman, Ag. C, J, — If a new enactment lays down 
that a person may under certain conditions sue for cer- 
tain specified reliefs, and he sues after an Act has come 
into force, it would not, strict/y speaking, be giving to 
the Act a retrospective effect if he avails himself of its 
provisions. The Act is in force when he is .suing, even 
though his rause of action might have accrued before 
the Act was passed. It w'ould be a retrospective effect 
if the Court applied the Act to a suit previously institut- 
ed. {Sulaiman, A./.C., Mukerji, Boys, King and 
Bajpat, //.) Ram Karan Singh V. Kam Das 
iSiNGH. 64 All. 299 = 136 I.O. 146 = I.R. 1932 All. 
146 = 1931 A.L. J. 1018 = 16 R.D. 816 = A.I.R. 1931 
All. 636 (F.B.). 

— ••‘Nezv Act — Retrospective effect — Pending 

actions — Effect on -^Vested rights under decree. 

Q. D.— II— 68 


INTERPRETATION OF STATUTES ^Object of 
legislature. 

A new law should be construed so as to mteifere as 
little as possible with vested rights and a statute is there- 
fore not to be con.strued to have a gt eater letrospective 
operation than its language rendeis necessaiy, and 
when the legislature alteis the rights of parties b> taking 
away or conferring any right of action, its enactments, 
unless in expiess terms they apply to pending actions, 
do not affect them. In the case of suit, winch is not 
merely pending, but has already been decreed before 
the coming into force of a new' Act, the decree so pass- 
ed by a Court of competent jurisdiction lemains good 
until reversed or set aside in appeal. It cannot auto- 
matically become invalid, merely because since the 
passing of that decree the law has been changed pending 
appeal therefrom, unless there is some clcai provision 
in the new law to make it applicable to pending suits 
and appeal. {Pazl Ah and Luhy, JJ.) i?HIVA jANKt 
THAKURAIN V. KlR'lYANAND SiNGH. 160 I.O. 606 
(2) = 8R.P. 371 = 16 Pat. L.T 782=A.I,R. 1936 
Pat. 173. 

New Act — Retrospective effect — Pending proceed- 
ing. 

When the law is altered during the pendency of an 
action the rights of the parties aie decided according to 
the law as it existed when the a- tion was begun, unless 
the new' Act shows a clear intention to vaiy such rights. 
Rule applied regarding S. 20 (1)-A of the Bengal 
Tenancy Act. {Mukerti and Mitter, JJ.') KanaK 
Kanti Roy v. Kripa Nath Gain. 68 Cal. 817 = 
131 I.C. 398 = 62 C.L.J.597 = 35 C.W.N. 125= A.I.R. 
1931 Cal. 321. 

^ I — Retrospective effi ct — Substantive rights 

— Choice ot foium and limitation. 

Sulaiman, Ag. C. J, — A substantial right is not as- 
sumed to be taken away by a new' Act unless it ex- 
pressly says so. But a right to sue in one Court rathei 
than another or a right to w'^it for a particular period* 

1 of time before suing is not a substantive right. The 
I selection of foiuin and the period of limiiation are ordi- 
I narily matters of procedure only. The selection of a 
j Court in no way affects the right of suit itself. The 
Limitation Act does not necessarily extinguish the right, 
though it certainly places a bar against the remedy by 
suit. When a question of limitation is raised it ought 
to be decided in accordance with the question of limita- 
tion in force at the time of the institution of the suit 
and not that in force at the time of the cause of action 
unless there be any express provision to the contraiy in 
the Act itself. {Sulaiman, A.J.C A!uker/i, Boys, King 
and Bajpai, JJ.) RAM KaRAN .SlNGH v. KaM DAS 
I Singh. 64 All. 299 = 136 I C. 146 = I.R 1932 All. 
145 = 1931 A.L J. 1018 = 15 R.D. 815= A.I.R. 1931 
i All. 636 (F.B.). 

Notification under Act. 

'Votiftcafion under Act — Ultra vires character. 

A notification or rule issued under a statutory pow'er 
must not be in excess of the pow'er authorizing them 
nor repugnant to the statute or to the general piinciples 
of law. 

Held, that the notification to the Punjab Local Gov- 
ernment directing the detention of approvers in police 
custody was ultra vires. {Shadi Lai, C. J. and Abdul 
Qtidir, J,) KHAIRATI Kam, In the matter of. 12 
Lah. 635 = I.R. 1931 Lah. 615 =32 Cr.L J. 913 = 132 
1.0. 619=32 P.L.R. 493 = 1931 Cr.C. 700 = A.I.R. 
1931 Lah. 476. 

Object of legislature. 

^" • " ' " Object of legislature — Reference. 

In construing a statute, it is permissible to look for 
the purposes of the enactment the mischief or defect to 
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INTERPRETATION OF STATUTES -Object of 
legislature. 

be* prevented, the remedy and the reason of the remedy 
which the lei^i'^lature intended to apply should be looked 
for. Rule applied in coii'ilruing Hindu Inheritance 
Amendment Act, 1929. {Baker and Bangnekar, //.) 
SHIDRAMAPPA V. NEKI.AVABAI. 57 Bom. 2ni = ^ 
I.R. CBom.) 20-144 I.C. 925-35 Bom. L.R. 397- 
A.I.R. 19J3 bom. 272. 

Object of legi Klature — Relevancy of. 

(’oiirts of justice are not ccuicerned with the objects 
with which the legislatu»e enacts any particular law un- 
less in the particular enactment the ol)jei:t is stated as a 
guiding principle to be follow’ed in interpietation. It 
may well be that the promoters of any particular bill in . 
the legislature may have particular ()l)jects in view but ' 
any section as ultimately enacterl may well be the result ' 
of the compromise and it may be that the words ulti- ] 
mately agreed upon have been passed by the legislature . 
in such a form that one or all the objects of the pro- i 
moters is defeated. In cases therc'fore where the legis- 
lature ha*' not thought fit to express its intention i 
otherwise than by the use of the words of the section, 
those words must be followed. {Couytney-Terrelf C,J. 
Fail Ati and Agarwala^ //.) RADHA KiSHUN MaR- 
WARi V, Kmpfror. 12 Pat. 46^ 34 Cr.L J. 1-I.R. | 
1932 Pat 299-110 IC. 283-13 Pat.L.T. 627- 
1932 Cr.C. 765-A.IR. 1932 Pat. 293(S.B.). 

Ordinance. 

Ordinance — I ntcr pi elation by the execniivi — 

V al ue of — Ordi nances . 

To interpret the words of an Ordinance is a function 
reserved for the (Courts which are established for that 
purpose; any exposition which may be proposed by the i 
Executive Government of a province has the w’eight 
which must alw'ays belong to the considered opinion of 
enlightened experience, but it cannot be tpioted or 
received as an authority by a Court of Law. {Ferrers, I 
/.C.) JKI'HMAI. PARSKAM z/ EMPEROR. I.R. 1932 
Sind 146-139 I.O. 777 -33 Cr.L J, 902-1932 Cr.C. 
554 = A.I.R. 1932 Sind 107. 

‘Ordt nance — Plain languacje — Prnu niton of 
Intimidation Ordinance ^ 1930. 

The rules of interpietation applicable in the case of 
an Act of the legislature are equally applicable to the 
case of an Ordinair'e. The jilain language of the Ordi- 
nance ‘should be given effect to. {Cuninig, /,) IlRO- j 
JKNDRA NvPH Gupta Empkror. 35 C.W.N, ' 
136 -33 Cr.L. J. 28-134 I.O. 1129-1931 Cr.C. 833 j 
-A.I.R. 1931 Cal 633. j 

0> dinantc- — Rule^ of luterpn tation . 

The principles of interpretation of Ordinance are the i 
same as tho>e applicable to interpreting of statutes. ' 
The only safe .yid ceitain guitle in interpreting an Act i 
oi Oidinanre is the Art or the Oidinance itself, and . 
when the w'ortLs are peifectly plain the (’ourt need not i 
look any furthei or speculate as to intention by refeience i 
to objects and I eas(Uis {Cnunns;, /.) JlJGAL KiSH(^RK 
Dhar Emperor. 131 1 C. 1129-33 Cr.L.J. 28 = 
IR. 1932 Cal. 41 =1931 Cr C. 833-A.I.R. 1931 Cal. 
633. 

Penal Act. j 

.-/r/ — B^nept of doubt —Child Marnage 
Restraint Ait, 1929. 

AVhere, in a penal statute, such as the Child Marriage 
Restraint Act, theie is a reasonable doubt as to the 
expressi'Mis ncruii ing in the section, the benefit of doubt 
must be given to the accused. {Ntyogi, A. J . C ^ 
Ganpat Rao V, Emperor. 28 N LR. 302 -142 I. 
O. 277 -I.R 1933 Nag. 104-34 Cr.LJ. 311-1932 
Cr.C. 909-A.I.R. 1932 Nag. 174. 


INTERPRETATION OF STATUTES—Penal Act. 

Penal Act — Conditions Prescribed for conduct 

of business or trade — Non'compltance — Effect of. 

\ When conditions are prescribed by a statute for the 
conduct of a particular business and such conditions are 
not observed, agreements made in the course of such 
business aie void if the object in imposing the condition 
was the maintenance of public order or safety or the 
protection of the persons dealing with those on whom 
the conditions are imposed; the agreements are valid if 
no specific penalty is attached to the specific transaction 
and if it appears that the condition was imposed for 
merely administrative purposes. The excise Law is a 
law pas.sed not merely for the benefit of the revenue but 
for the protection of public morals and consequently 
a breath of the conditions prescribed under the provi- 
sions of that law for the regulation of liquor traffic is 
opposed to public policy and void. {Doraswami Iyer, 
C.J, and Srinivasa Iyer, /.) Gante Gowda v. 
Ankam Thimmappa Setty. 10 Mys.L.J. 1. 

— . ^ pgfiiii /{ct — Construction — Press and Registra- 
tion of Books Act {XXV of 1867), .S-^. 3, 4 and S. 

Penal Statutes should be constiued in the strict and 
the narrow sense. {Staples., A./C.) RaMESHWAR 
Prasad 7^ Emperor. 27Nag.L.R. 270 -I.R. 1931 
Nag. 182 -134 I.C. 864 = 32CrL.J. 1266 = 1931 Or. 
O. 918-A.IR. 1931 Nag. 177. 

Penal Act — Legislature is presumed to enact 

prospectively and not retrospectively and specially so in 
cases of penal statutes. 

The legislature is presumed to enact prospectively and 
not retrospectively. Every new enactment should affect 
future and not past times. These principles should be 
followed with particular strictness in reference to penal 
statutes. Reg v. Inswich Union, 2 Q.B.D 269, Kel. on 
Midland Ry. v. Pyc, 10 C.B.M.S. 179 and Att. General 
V. Stllem, (1884) 2 11. and C. 43l , Ref. {Tek Chand. 
J.) Pars Ram v. Emperor. I.R. 1931 Lah. 449- 
I 32 Cr.L, J. 700 131 I.C. 353-= 32 P.L.R. 71-1931 
j Cr.C. 257- A.I.R. 1931 Lah. 145. 

I Penal Act — Principles — Duty of Court — Stuns- 

stve trials for same offence. 

Gourts must lean generally, in cases of doubt, against 
, any construction of a penal law" which is patently oppres- 
I sive to the subject, and in favour of a coii'^tr uction 
which is in accord with the general policy of the 
criminal laW', which is to protect the subject from a 
fresh prosecution after he has been convir ted or acquit- 
ted in respect of what 1*5 in substance the ^ame matter. 
{P and rang Row, J,^ RANGACIIARIAR VENKATA- 
SAMI CHKTTI. 58 Mad 513-1934 M.W.N. 1088 = 
153 I.C. 322-7 R.M. 313 36 Cr L J. 311-40 L.W. 
834-1935 Cr.C. 65-A.I.R. 1935 Mad. 56 (2) = 67 
M.L J. 873. 

Pen rl Act — Repeal by express enactment. 

Penalties that have been incurred while a statute is in 
force are not (in the absence of an express provision to the 
contrary) affected by the mere fact of the statute having 
ceased to be in force by express repeal or by expiration 
by effluxion of time. {Panckridge and Patterson, J J.') 
JOGENDRA CHANDRA ROV v. SUPERINTENDENT OK 
THE Dum Hum Special Jail. 60 Cal. 742 -I.R. 
1933 Cal. 241 (2') = 142 I.C. 204 = 34 Cr.L.J. 291 (2) 
= 37 O.W N. 363 = 1933 Cr.C. 361-A.I.R. 1933 Cal. 
280. 

—Penal Act — Rules of construction. 

No doubt a penal statute should be strictly construed 
but it is none the less true that every such statute 
whether penal or not should be construed in a manner 
consistent with common sense and that if the intention 
of the legislature is not apparent from the words of the 
statute itself, it ought to be presumed to have been 
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INTERPRETATION OP STATUTES— Penal Act. j 

buch as is consistent with reason and justice. (^Panck- I 
rtdge and Patterson, J/.) JOGENDRA ChaN1>R\ i 

ROY 2/. Superintendent OF THE dum Dum Spe- : 
CIALJAIL. 60 Cal. 742 = 1 R.1933 Cal. 241 (2)= ! 
1421.0. 204 = 34 Cr.L.J. 291(2) = 37 O.W.N. 363= i 
1933 Or.C. 361 =A.I.E. 1933 Cal. 280. 

Penal Act — Strict construction — Ambiguity — 

lAberty of subject to be protected^ 

The principle that a penal law ought to be constiued 
strictly is not only a sound one but the only one consis- 
tent with free institutions. In a case of doubt or 
ambiguity the construction must be in fax our of the 
personal liberty of the subject. 2 M. and W. 239, 
Rel.on. {Shadi ImI, C, /. and Abdul Qadir, J.) 
Khairati Ram, In the m ilter of, 12t Lah. 635 - I.R. 
1931 Lah. 616 = 32 Cr.L.J. 913 = 132 I.O. 519 = 32 
P.L.R. 493 = 1931Cr.O. 700 = A.I.R. 1931 Lah. 476. 
[R. 15 L. 663 (666;.] 

Penal Act — Strict construction — Press (^Emer- 
gency Powers') Act, 1931. 

The provisions of the J^ress (Emergency Powers) Act 
are of a penal character and, according to the ordinary j 
ru*e.s of interpretation they should be construed strictly 
and in such a manner as to protect the liberties of the 
subject. (A^/ia Haidar and Tek Chand, / J.) DES 

Raj V. Emperor. 151 1.C. 943 = 7 B.L. 227 = 35 Or. 
L.J. 1447 (2) = 1934 Cr.C. 602 (2) = A.I.R. 1934 
Lah. 264. 

Penal provision. 

Penal pr Olds ion — Penalty — Clause open to double 

construction. 

It is a well-settled rule of construction that the Court 
will not hold that a penalty has been incurred unless 
the language of the clause w-hich is said to impose it is j 
so clear that the case must necessarily be within it. And j 
where a proviso to a section is open to a double construe i 
tion, one which inflicts a penalty and the other which 
does not, the latter construction should prevail. (Aston 
and Rupchand, AJ.Cs.) KhemCHAND KamDAS v. 
(Commissioner ok Inoome-tax 149 I.O. 1204= 
28 S.L.R. 174 = 6 R.S. 255 = A.I.R. 1934 Sind 46. 

Penal prolusion — Strict construction — C , P, 
Land Revenue Att, S. 201, 

A penal piovision must be construed .^tiictly. Rule j 
applied in interpreting S. 201 of the C. P, l.and Revenue I 
Act. (Gowan, R,M,) GodrA LUNGR \Y v. NamdeO. ! 
14N.L J. 37 (Rev.). 


INTERPRETATION OF STATUTES -Preamble. 

Where the language of the I.aw is clear, it is not neces- 
sary to see whether the interpretation put upon the law 
is likely to lead or not to haidships and to absurdities. 
But this test may he applied to see whether the inter- 
pretation is a sound one or not. Rule applied in constru- 
ing S. 10, U.P. (^ourt of Waids Act. {Sulanran, C. 

Mukerji and Penerji, //.) KAULPATI KUNWAR 

V, Ram Baran .Singh. 54 All. 954 = I.R. 1932 All. 
513^39 1.0. 39 = 1932 A.L.J. 677 = A.I.R. 1932 
All. 494 (F.B.). 

Plain meaning — Const) u:tion — Contract Act, 

S. 264. 

I A section in an Act vi prima facte to be interpieted 
I according to the plain meaning of the x\ords. If to take 
j the language of the section at its face value were to 
I make it say something paradoxical or plainly incon- 
venient or disastrous to commerce the statute may be 
interpreted so as to render the provisions re.asonable. 
S 264. (Contract Act, construed according to its plain 
language. (Runhtn, C.J. and Bucland, J.) PraMATHA 
Chandra Kar v, Bhagwandas M adanlal. 59 
Cal. 40 = 136 10 629 = I.R. 1932 Cal. 209=35 0. 

W. N. 705 = A.I.R. 1932 Cal. 236. 

Plain meaning — Dep(irture 7vhen justified. 

Where the language of a statute, in its ordinary 
meaning and grammatical construction, leads to some 
inconvenience or absurdity, hardship or injustice, pre- 
sumably not intended, construction may be put upon it 
which modifies the meaning of the words, and even the 
structure of the sentence. This may be done by depart- 
ing from the rules of grammar, by giving an unusual 
meaning to particular words, by alteiing their correlation 
by lejecting them altogether, or by interpolating other 
words under the influence, no doubt, of an irresistible 
conviction that the legislature could not possibly have 
intended what its words signify, and that the modifica- 
tions thus made are meie corrections of l aieless langu- 
age and really give the true meaning. Where the main 
object and intention of a statute are clear, it must not be 
reduced to a nullily by the draftsman’s unskilfulness or 
ignorance of the law, except in a case of necessity, or 
the absolute intractability of the language used. Rules 
applied in construing .S, 3“), Indian Stamp Act. (Ken- 
dall, Jf) Mt. Mewa KUNWARI V Bowrev. 66 
All 781 = 149 I.C. 00 = 6 R.A. 851-1934 A.L.J. 
1202= A.I.R.1934 All. 388. 


Penal provision — Strict construction — Income tax 

Act, 1922, 28. 

A penal provision such as S, 28 of the Income-tax 
Act should be stiictly constiued. (Mukerji and Bennet, 
//.) <^^UR ChaRAN Prasad KHATRI, in the matter 

of, 63 All. 445= I R. 1931 All. 443 = 131 I.O. 875= 
1931 A.L.J. 836 = A.I.R. 1931 All. 421. 

Permissive provision. 

•Permissive provisions — Statutory powei — F.xer- 

ctse of — Private rii[kts — Rant^oon Port Act (IP'' of 
1905), .9. 87. 

Wheie the terms of the statute are not imperative! 
but permissive, the fair inference is that the legislature 
intended that the discretion as to the use of the general 
pow’ers thereby conferred should be exercised in strict 
conformity wdth private rights. Managers of the Metro- 
politan Asylum District V. Frederick /////, (1881) 6 
A.C. 192, Foil. (Dunkley, /.) MOOL\ & SONS z/. 
Commissioner for the Port of Rangoon. I.R. 
1931 Rang. 177 (2) = 132 I.C. 545 (2) = A.I.R. 1931 
Rang. 95. 

Plain meaning. , 

'Plain meaning — Considerations of hardship — | 
I ^*P, Court of Wards Act, S, 10. 


Plain meaning — Modification by inference from 

I judicial decisions. 

\ It is always dangerous to mrnlify the plain reading of 
j a statute by what it is claimed l an be inferred from 
I various judicial decisions. (Jackson^ J.) THIRAPA- 

tirayudu V, Secretary ok State for India. 
154 I.C. 614 = 7 R.M. 463 = 10 L.W. 756 = A.I.R. 
1936 Mad. 70. 

Popular meaning. 

-‘Papula)' meaning — Advancing remedy under 

Act. 

One rule for the interpretation of statute^ is that the 
words may and normally should be construed in their 
j popular sense. Another rule is that the words should 
be construed so as to advance the remedy provided by 
the Act. Expression “unniairied daughter” in S. 2 (1 ) 
(d) of the Workmen’s Compensation Act held to include 
a widowed daughter. (Rankin, C.J. and Ameer Ah, J.) 
SOLEMAN BIBI 7^ EAST INDIAN RAILWAY. 60 Cal. 
820=IR. 1933 Cal. 351 = 143 I.C. 154 = 37 C.W.N. 
453 = 1933 Cr.C. 494 (2) -A.I.R. 1933 Cal. 358. 
Preamble. 


'Preamble, 
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Tlie provibions of a sect'on in a statutory enactment 
should be read along with the rest ot the provisions of 
the Act and it'^ dominating object as revealed m the 
preamble, (lyamr //aran, C.J., Rasa and Btshethwar 

Nath, jj.) Kedar Nath v. pearey Lai. Gupta. 
7 Luck. 618-IE. 1932 0udh 202=137 I.O. 42=9 
O.W.N. 229 = A.I.E. 1932 Oudh 162 (F.B.). 

Prea mble, 

Wnuii there is nothing in the provisions of the Act to 
define the scope of the applicability of the Act, and there 
is a doubt in that respect in the enacting part, the word- 
ing of the preamble may legitimately be looked at for 
solving the doubt. {Suntiaratn Chetty nnd Pakaiham 
Walsh, JJ.) Krishna Chicttiak v Manigk- 
KAMMAL. 57 Mad. 718 = 147 I.C. 1139 = 6 R.M. 
417-1933 M.W.N 1404 = 39 L.W. 73 = A.IR. 1934 
Mad. 138 = 66 M.L. J. 70. 

Prea mNc — /’j /< rcticc to. 

The preamble of a statute has been said to be a good 
means of jfinding out it.s meaning, and, as it were a key 
to the understanding of it ; and, as it usually states, or 
professts to state, the general object and intention of 
the legislafute, it may legitimately be consulted to solve 
any ambiguity, or to fix the meaning of words which 
may have more than one or to keep the effect of the 
Act within its real scope, whenever the enacting part is 
in any of these respects open to doubt. Hut the pream- 
ble cannot either restrict or extend the enacting part of 
the statute, when the language and object of the Act aie 
not open to doubt. {A^aztm Ah and Khundkar, JJ.) 
Hadak Kahim r/. Hausha Mia. 62 Cal. 125 = 153 
10.291 = 7 RC. 364 "60 O.LJ. 298-38 O.W.N. 
1066 = A.I.R. 1934 Cal. 741. 

Preambli — Reference to. 

Where the enacting part of a statute is ambiguous, 
the preamble can be referred to, to explain and elucidate 
it. A pieanilile may afford useful light as to what a 
statute intend.s to 1 each; but if the enactment is itseif 
clear and unambiguous, no preamble can qualify or cut 
down the enactment, Williams and Costello, 

JJ.) Corporation of Calcutta v. Kumar Arun- 
CHANORA Singh 61 Cal 1047 = 60 CL.J. 312 = 
1631.0. 972-7 RO. 414 = 38 O.W.N. 917=AJ.R. 
1934 Oal. 862. 

Preamble —Reference to — Amhiginty. 

A preamble can never control (jr restrict the substan- 
tive provisions of an Act. It merely supplies a key to 
the interpietatioii of those section.s. Uut where theie is 
an ambiguity in the sections or where there is any doubt 
as to the true scope of the provisions of that enactment, 
the preamble may be of some guidance. (^Snlatman^ 
C.J., Mukerjt ami Ktns;^ J J.) BHULA UMAR v. Mt. 
Kausili.a. 65 All. 24 = 1 R. 1933 All 1 = 140 1.0, 
631 = 1932 A L J. 941 - A.I.R. 1932 All. 617 (F.B.). 

Preamble — Reference to — Madras City Tenanls 
Protection A t {/It of 1922). 

A reference to the pieamble of an enactment is pei 
mi.ssihle in tw’o classes, of cases, to clear up an ambi- 
guity in the text of the statute or to indicate the parti- 
cular instdnce.s to w’hich tlie apparently unqualified and 
very general language of the enactment was intended to 
apply. It is, indisputable that liefore restiicting the scope 
of an Act b> the terms of its preamble, the Court must 
be satisfied that theie was an intention on the part of 
the legislature that its scope should be so restricted and, 
in fact, that the legislature would have agreed, had the 
point been so put, that the passage relied upon in the 
preamble should form part of the text of the Act. But 
the language of the Madras City Tenants Protection Act 
(III of 1922), conferring on the tenants rights of com 
pensation and acquisition is sufficiently clear and explicit. 


I ing or succeeding sections. 

It may be hard, it may be unjust but there is no ambi- 
guity about it. And the preamble when it talks of “the 
hope of the tenants that they would not be evicted*' is so 
vague and indefinite and so far from defining any parti- 
cular class ot tenants that the legislatuie can hardly have 
intended to make it a qualification for the acquisition of 
j rights under the Act. The preamble of this act cannot 
, therefore be invoked to restrict the scope of the provi- 
i' sions of the Act, {Cnrgenven and Paihyam Ayyaugar^ 

JJ.) C. Kannammal V, Kanakasabhai MUDA- 
! LIAR, 54 Mad. 845 = I.R. 1931 Mad. 779 = 133 I.O. 
I 779 = 1931 M W N . 461 = 33 L. W. 676 -= A.I.E. 1931 
' Mad. 629=^61 M.L J. 536 

I Preamble — Reference to — Permissibility. 

i Wheie the enacting part of an Act is explicit and un- 
ambiguous, the preamble cannot be resorted to in order 
to Lontioi, qualify or restrict it but where the enacting 
pait is ambiguous, the preamble can be referred to to 
explain or elucidate it (Addison and Cold stream , J Jf) 
Sahib Singh v. Data Ram. 14 Lah. 203 = 34 P.L. 
R. 550 = IR. 1931 Lah. 996=134 I.C. 788 = 32 P.L. 
R. 598 = A.I.R, 1931 Lah. 706. 

Preamble — Reference to — Permissibility. 

The title and preamble of a statute may be relied upon 
as aid to the understanding of the meaning thereof, oi 
for determining the general object and intention of the 
legislature in passing the enactment. They may legiti- 
mately be consulted lor the purpose of solving any ambi- 
guity, or for fixing the meaning of woids which may 
have more than one, or for keeping the effect of the Act 
within its real scope, but with the important proviso that 
this can only be done when the enacting part is open to 
doubt in any of these respects. When the language, 
objf^ct and the scope of the Act are not open to doubt, 
the enacting part cannot be restiicted, extended or 
modified by reference either to the title or preamble. 
The preamble of an Act is not exhaustive. (Middleton^ 
J.C.ami Mir Ahmad, A.J.C.) ABDULLAH KHAN v. 
Bahram Khan. 155 I.C. 1022 = 7 R. Pesh. 109 = 
A.I.R. 1935 Pesh. 69. 

Preamble — Value of. 

The words of operative sections of an Act must be 
given effect to irrespective of inferences to be draw’ii 
from a preamble if the words themselves are clear and 
capable of only one meaning. (Krishnan Pandalai, J.) 
Katamreddi Ramireddi V. Sreeramulu Rfddi. 
I.R.1933 Mad. 58 = 140 I.C. 826 = A.I.R. 1933 Mad. 
120 . 

Precedents. 

—Pi e cedents — V al ue of. 

Decided cases effectively constiue the words of an 
Act of Parliament and establish principles and rules 
wheieby its scope and effect may be interpreted. But 
there is always a clanger that in the course of this pro- 
cess the terms of the Statute may come to be unduly 
extended and attention may be diverted from what has 
been enancted to what w'as judicially said about the 
enactment. (Lord Chancellor.) ATTORNEY-GeNERaL 
OF Canada v. Attorney- General of Ontario. 
I.R. 1932P.C. 34 = 136 I.C. 764 -A.I.R. 1932 P.C. 
36 (P.C,). 

Preceding or succeeding sections. 

Preceding or succeeding sections — Reference. 

Per Reilly, J . — If a section which is clear in itselt 
may be affected by preceding or succeeding sections, it 
can only be so when those other sections are themselves 
capable only of an interpretation which is clearly repug- 
nant to or startling in juxta-position with, the section in 
question. Rule applied in interpreting S. 162, Cr. P. 

1 Code. (Reilly, Anantakrishna Ayyar and Sundaram 
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INTERPRETATION OP STATOTES-P resump- INTERPRETATION OF STATUTES-Proceed- 
tion. ings of the legislature. 


Chetty, //.) SyaMO Maha PaTRO v, EmperOR. 65 
Mad. 903 = I.R. 1932 Mad. 338 = 33 Or.L.J. 418 = 

1371.0. 9 = 35 LW. 705=1932 M.W.N. 305 = 1932 
Or.O. 355=A.I.R. 1932 Mad. 391 = 62 M.L.J. 742 
(r.B.). 

Presumption. 

~'~Interpyetatt on by — Courts Legislature must be 
deemed to be aware of. 

The legislature must be taken to be aware of inter- 
pretation of the statute enacted by them by the Courts; i 
if they find that the interpretations by Courts of justice I 
are not in conformity with their intention they should ' 
amend it to bring it in conformity with their intention. 
(^Mohamed Noor and Lttby^ //•) SOU KENDRA MOHAN ^ 
SiNHA V. Secretary ok State. 14 Pat. 283 = 155 i 

1.0. 1099 = 7 R.P. 674 = 16 Pat. L.T. 129 = A.I.R. 
1934 Pat. 701. 

-—’-^Presumption — Sanction for every law. 

Per Uasan^ C.J , — It must be presumed that the legis- 
lature enacts laws for the purpose of their being obeyed ; 
and in the case of disobedience to enforce obedience, j 
For every law there must be a sanction. Where the | 
law impo-es certain duties on a class of individuals, the : 
presumption is that it was further intended that the 
said duties should be performed by those individuals and 
in the absence of voluntary performance, perfomance 
should be enforced. Otherwise it is not law; it will 
merely be an expression of pious wdshes. (f/asdn^ C,/.^ 
Rdza and Bishes/nvar Nath, J/.) MAHOMED BaoUAR 
v, Mahomed Quasim. 7 Luck. 601-=I.R. 1932 Oudh 
321 = 138 1.0. 725 = 9 O.W.N. 538 = A.I.R. 1932 
Oudh 210 (P.B.). 

Principle of Act. 

Principle of Act — When can be discussed. 

It is not either necessary or permissible to examine 
and discuss the principle underlying a statute unless the 
words of the statute are vague and ambiguous and 
unless the principle is helpful in clearing up the ambi- 
guity. (^ Mukerji, Bannsrfi, Kendall, Kins[ and Sen, 
//,) ANAND PRAKASH ?/. NaRAIN DAS DORI LAL, 
53 All. 239 = 136 I.O. 119 = I R. 1932 All. 7 = 1931 A. 
L.J. 122= A.I.R. 1931 All. 162 (F.B.). 

Prior state of law. 

■ ■ 'Prior state of law — Reference to. 

In construing a statute, reg.ird cannot be had to the 
law prior to the statute. {Wort, /.) Badrudi:)IN I 
Khan 7/. Bhagloo Kokri. 153 1.0.759 = 7 R.P. I 
381 = 15 Pat.L T. 619 = A.LR. 1934 Pat; 655. | 

'Prior state of law — Reference to — Permissibility, 

Of course, if the language used in a statute is precise | 
and unambiguous all that the Court is called upon or j 
entitled to do is to construe the statute according to its ! 


-Private rights — Interference — Acts condituting 

j local bodies, 

' While full effect is to be given to the purpoit of the 
; provisions in enactments constituting local bodies such 
, as District Board, the language of such enactments is 
not to be stretched to cover attempts made to interfere 
in an 3 ^ way with the exercise of the ordinary rights of 
citizens. {Iqbal Ahmad, J.) AMBA PRASad Ma- 
peShwari jy. JUGUL Kishoke. 1936 A W.R. 1497 = 
8 R.A. 606=1936 A.L.J. 438 = 159 I.C. 790 = A.I.R. 
1936 All. 112. 

-Private lights — Statute interfering with — 
Remedy of private party aggrieved — Civil suit if lies. 
See Remedy, mfra, 16 Pat L.T. 877 = A.LR. 1936 
Pat. 87. 

Procedural law. 

See also AMENDING ACT, supra AND RETROS- 
PECTIVE Effect, mfra, 

Procedural law — Act affecti ng— Applicability to 

pending case^. 

When a new enactment deals with right of action 
unless it is so expressed in the Act, an existing right of 
action is not taken away. But where the enactment 
deals with procedure only, unless the contrary is ex- 
pressed, the enactment applies to all actions whether 
commenced before or after the passing of the Act. 
Execution proceedings were pending in the Sub Court 
I when the Notification No. 576 I.A. 39 dated 26th March 
j 1932, was published in the IT.P. Gazette which was to 
take effect from 1st April, 1932, regaiciing the transfer of 
execution of decrees in which Civil Courts had declared 
agricultural land to be sold to the Collector. 

Held, that though the proceedings had started earlier 
as the Notification dealt only with procedure, that ap- 
plied to the pending execution pioceeding ancl that it 
would be transfer! ed to the Collector. {Nanavutty, j}) 
Nagi Ahmad Sheo Shankar Lal. 8 Luck. 604 
1 =6 I.R. (Oudh) 61 = 146 I.C. 363 = 10 O.W.N. 617 = 

1 A.I.R. 1933 Oudh 274. 

Procedural la7v — Applicability to pending pro- 
ceeding — Succession Act, 1925, S. 276. 

S. 276 of the Succession Act lays down a rule 
I of procedure and not substantive law' and therefore 
, applies to on application pending at the time, the new 
' Act took effect. {Sulaintan, Mukerii and Young, J J,) 
PITAM Lai. r. Kalla Ram. 53 All. 687=1361.0. 284 
= LR. 1932 All. 172=1931 A.L.J. 711 = A.IR. 1931 
All. 489 (F.B). 

Procedural laiv — Beneficial con\triiction. 

When there is a choice betw’een two interpretations 
of a rule of procedure the more beneficial interpretation 
must be adopted especially wdien the adoption of the 


plain meaning. Rut where the terms of a statute aie not 
clear, and certain words therein are capable of more 
than one interpretation, the Court is not precluded fiom 
having recourse to the previous state of the law’ and the 
surrounding circumstances for the purpose of ascertain- 
ing which meaning the legislature intended the ambigu- 
ous terms to bear. {Page, C.J. and Ba U, J ) CaS.SIM 
& Sons v. Sara Bibi. 13 Rang. 335 -160 I.C. 716 
= 8 RR. 413 = A.LR. 1936 Rang. 17. 

Private rights. 

See also REMEDY, infra, 

- - " -Private rights —Act encroaching on imposing 
burd ens — Sin ct const rue ti on . 

Statutes which encroach on the rights of the subject, 
w'hether as regards person or property, or which impose 
burdens, are subject to a rule of strict construction, 
{Chart,/.') SHIVALINGAPPA z/. IlOLEBASAPPA GOW- 
da. 12 Myfl.L. J. 478 = 39 Mys.H.C.R. 863. 


othei might lead to injustice. {Baker and Barlee, /J.) 

Anna Chakya ?/. Narayan. 57 Bom 616 = 6 1 R. 

: (Bom.) 114 = 145 I.C 773 (2) = 35 Bom.L.R. 769 = 
[AIR. 1933 Bom. 368. 

I -Procedural law — Retro'^pective effei t. See Re- 

‘ TROSPECTIVE effect, infra. A.I R. 1934 All. 263. 

I Proceedings of the legislature. 

I ■ '"^Proceedings of the legislature — Reference. 

1 It is not permissible for Courts to refer to proceedings 
■ in the Legi.slative Coiinc il in order to construe an 
• enactment. {Guha and M. C. Ghose, J /.) NaFaR 
[Chandra Pal 7a Bhiku Sheikh. IR. 1931 Cal. 

I 569 = 132 LC. 249 = 35 C.W.N. 19 = A.LR. 1931 Cal. 

I 560. 

I ■ — Proceedings of the legislature — Reference — Per- 

missibility, 

i Proceedings in Council whilst a statute is being enact- 
' ed are not relevant and cannot be looked at by the Court 
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on the question of constiuction of the Act. (Haker and 
Ka'it;nekar, JJ.) SHI»K.AMAPf.\ v. NKEI.aV.aBAI 
57 Bom. 377 = 6 I.E. <Bom.J 20-= 144 I.C. 925=35 
Bom.L.E. 397-=A.IB. 1933 Bom 272. 

' /■roiceiii!it;s of the leitulatiifc — Sptechei made tn 
the tour Si of — Ri'levait' y. 

Spiot ht-i made in the legislature (lining the passage 
ot an A(t are of no value in inteiiiroling the meaning of 
the st.itute. The (.’ourt niu.st interpret the seetions of an 
Act on the b:isi^ of the* plain wordings of the section^ 
themselves. The legislature must be taken to have 
meant v\hat they have said and not what they contem- 
plated to sa> but did ncjt say. {hf/iajo Mihonted Noo> ^ 
Jafftes and Agarwala^ J J ^ KaM KaNHI JaY PhaSAD 
SlNC.H 7>. KaMGIKHJ Kai. 14 Pat 720-^155 1.0. 
902 - 7 R.P. 636 - 16 Pat.L.T. 333 - A.I R. 1935 Pat. 
346 (S.B.). 

Rroc i dtngs of the les^tslature — Statements made 

tn Legtslattje Assembly on behalf of Government — Rele- 

Invtcy. 

The Gourt is [iiecluded from considering any state- 
ments made in the Legislative Assembly or ehsewhere on 
behalf of Coveinment. It i‘> no duty of the Courts of 
law to examine, criticise or interpret anything that may 
lie said on behalf of ( In v eminent in debate or elsewhere, 
'fhe duty of the (*ourt is to interpret the law as enacted. 
{Gnlle, y.C.) RUIKAR v. Kmpkkor. 31 N L R. 318- 
157 I.C. 618--36 Cr.L.J. 1153-1936 Cr.C 834- 
A.I.R. 1936 Nag. 149. 

Proviso. 

Pr<>7a so — Con struct ion of. 

It is a rule of law' that a pioviso should receive a stiict 
consti iiction. It is not open to the (a)urt to add words 
to a pioviso w’ith a view to enlarge tlie scope of the pio- 
viso. 'riu* proviso must be lostiiited to the scope leason- 
ably conve>Ld by the woids usrd theiein. (AV///y and 
AnaiitaknCina Ayyar, JJ) PkKICHI ^PPA CHEI TIAR 
2 < NACHIAPPAN I R. 1932 Mad. 616 -139 I.C. 54- 
35L.W 206 AI.R. ]932Mad. 46. 

— J^rot a so- ■ Meant fig. 

TIk’ pioper way to Kgard a pu-vi'^u is as a limitation 
upon the effect of the piincipa! enactment (f/'i/c// 
I/(7san, ('. y, and Smithy /) MT. KAJ RaisI z\ 

DwaRKA NAin SiNGff. 147 I C. 160-6R.O. 236== 
10 O.W N. 1041 -= A.I.R. 1933 Oudh 491. 

Punctuation. 

Punctuation. 

Punctuation maiks eannot control the meaning ot the 
section. In construing a statute a Couit of Law is 
bound to lead it wit hunt the commas inserted in the 
print. A.I R. 1929 P.C. 69 and 14 Cal. 3()5 (I’.C.), 
Rel. on. {Su/aimin, C.J.') MANSA MT. ANCHO* 
55 All. 700- 6 I R.( All.) 170 -145 I.C. 802-1933 
A.L. J. 998 A.I R. 1933 All. 521. 

Puti' tuatton. 

Punctuation is no part of thi* statute and a Court of 
I.aw is bound to inteipret the section without the com- 
mas inseilcd in the punt. 14 I. A. 30 and A. I. K. 
1929 P. C. 69, Foil. {S’llaiman and Youns:, fj.) NiaZ 
Ahmad Khan v. Parsoitam ('h andka. 63 All. 
374 I R. 1931 All. 177 - 129 I.C. 545 1931 A.L. J. 
153 -A.I R. 1931 All. 154. 

f^itui tuation — If a gutdi . 

Although pum tuation is not a part of a statute w'here 
it is not contended that a punctuaiion is wiongly placed 
there is no UM^t n why the punctuation should not be i 
taken as a good guide for the purpose of undei standing 
the sense of the passage in which it occurs. (A’. K. 
GJiose, y.) BIRKNDRA LaL CHOWDHURV v. NaGEN- 


INTERPRETATION OF STATUTES— Re-enact- 
ment. 

DKA Na'ih Mukheriek. 163 I.C. 673^-9 R.O. 36 = 
39 C.W.N. 910 = 62 C.L J. 349. 

Reenactment. 

Re-enactment — Incorporation of existing Act tn 

subsequent Act — Addition to f ormer Act — Effect on the 
latti > . 

Where certain provisions from an existing Act have 
been incoiporated into a subsequent Act. no addition to 
the former Act, which is not exptessly made applicable 
to the subsequent Act, can be deemed to be incoipoiated 
in It, at all events if it is possible for the subsequent Act 
to luni tion effectually witimut the addition. Fx parte 
St, .SVr'/r/r///f, 33 L,J. Ch. 372 ; London Chat horn and 
Doz’er Ry v. Wandsioot th Board of lYorks L.R. 8 P.C. 
185, Ref. i^Str George Lowndes.) SECRETARY OE 
State I'GR India v. Hindustan Co-operative 
Insurance Society, Ltd. 58 I A. 259 = 59 Cal. 
55 - 1931 M.W.N. 695= 132 I.C. 748-54 0 L.J. 14 -- 
I.R. 1931 P.C. 236 = 1931 A.L J. 476 = 33 Bom.L.R. 
1006 = 35 C.W.N. 794=A.I.R. 1931 P.C. 149 ~6X 
M.L.J. 864 (P.C ). 

[D 55 A. 798 (802).] 

Re-enactment — Incorporation of existing Act tn 

subsequent Act— Repeal of the former — Effect on the 
latter. 

Where a statute is incoiporated by reference into a 
second statute, the repeal of the first statute does not 
affect the second; despite the death of the parent Act, its 
offspring survives in the incorporating Act. {^Sir George 
Lmondc'^f) SeCRKTAKY OF STATE FOR INDIA v, 
IIINDU.STAN CO-OPERATIVE INSURANCE SOCIETY, 

l/ri). 58 I.A. 259 59 Cal. 66= 1931 M.W.N. 696 = 
132 I.C. 748 = 64 C L J. 14 = I.R 1931 P.C. 236 = 
1931 ALJ. 476 = 33 Bom.L.R. 1006 = 35 C.W.N. 
794 - A.I.R. 1931 P 0. 149 = 61 M.L.J. 864 (P.C.). 

LD. 55 A. 798 (802) ] 

Re-enactment — Rulings under repealed statute — 

lvalue. 

It must be piesumed that the legislature W’as aware 
of the trend of rulings. Where in re-enacting a Statute 
it has adhfied to the former phraseology, the Couit 
will be justified in inferring that the interpretation laid 
down in the rulings has been approved by the legi.sla- 
ture. Rule applied with refeience to S. 276 of the 
Indian Succession Act, 1925. {Sulaiman, Mukeni and 
Young, JJ.) PiTAM LaL 7', Kalla Ram. 53 All. 
687 = 136 I.C. 284 -I.R. 1932 All. 172 = 1931 A.L.J. 
711 = A.I.R. 1931 All. 489 (F.B ) 

• Re Liiactment — Scope of repealed Act,i/ material 

— Heading of chapter whethc) governs substantive pro- 
visions — C . P. Code, O. 34. 

O. 34, C. P. Code, was substituted for sections in the 
T. 1*. Act which dealt only with mortgages of immov- 
able properly. A presumption can therefore be drawn 
that in taking those provisions out of an Act relating to 
property and incorporating them in an Act relating to 
proccduie the legislature did not intend to extend the 
scope of the provisions. The heading of O. 34 defines 
the general words ‘mortgagee,’ ‘mortgage security,’ ‘mort- 
gage property,' in the substantive prtjvisions and limit 
their operation to moitgages of immovable property. 
“The Couit is entitled to read the heading of O. 34 
into the vaiious rule^ of that order having regard to the 
hist(3ry of the order for the purpose of fixing the mean- 
ing of w'ords which may have moie than one meaning 
as for the purpo'-e of keeping the effect of the Act within 
its real scope.” {Beaumout . C. J. and Blackwell, J.) 
OFFICIAL AS.SIGNEE OK ffOMB.W V. CHIMNIRAM 

Motilal. 67 Bom. 316 = 142 I C. 370 = I.R. 1933 
Bom. 223 = 34 Bom.L.R. 1615= A.I.R. 1933 Bom. 51 
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INTBRPBETATION OF STATUTES— Re-enact- | 
ment. 

Re-enactmcnt — Word s judicially intct preted — 

Use of tn re-' enactment — Intention, 

Where the legislature, in re enacting the provisions 
of an amending Act retains words which have received , 
a certain judicial interpretation, it has to be presumed 
that the words are letained or used in tne sense in ' 
which they have been interpreted judii ially, unless a 1 
contrary intention appears. (^Ramc^am and Venkata^nbha 

R > io , //.) Kanniappa MiJiJ \ Li\R Secretary of 
wSTATE 59 Mad. 107-^8 R.M. 462- 159 I.C. 13- 
1935 M W N. 1104-42 L W. 914 = A.I.R. 1936 Mad. 
42 = 69 M.L.J. 728. 

Registration Act. 

Registration Act — Strict construction. 

The Registration Act has to be strictly con^'trueJ ; but 
there is a point at which it is unnecessary to multiply 
technicalities. Non-compliance wdth R 30 of the Act 
held to be an irregularity. {Rankin^ C.J. and C,C. 
Ghose, /.) NiLABJABARANt DASI v. NANDARANI 
Dasi. 58 Cal. 133-I.R. 1931 Cal. 638= -133 I.O. i 
110-A.I.R. 1931 Cal. 478. 

Remedy. 

Remedy if — Laiv of — Suhstantive law — Retros- 
pective effect. 

Mnkerjt J. — The law of remedies is substantive law, 
and therefore ordinarily the law will have no letrospcc- 
tive effect. It is no doubt open to the legislature to 
enact a substantive rule of law and yet to give it a re- 
trospective effect. Rut the presumption as regards inter- 
pretation IS that unless and until the legislatuie gives 
the cleare.'^t indication that a rule of substantive law will 
have a letrospective effect, the Court will not give the 
lule that effect. Where an existing right is likely to be 
taken away by the operation of an Act, unless theie is 
something which compels a Couit to give the Act a 
retrospective effect, it will not give the Act that effect. 
Ciiiies Statute Laiv, Edn. 3, pp. 326, 330 and 331, Ref. 
{Sulaimaiiy AC.J.^ Mukeiji^ Boy^,, Kinji and Ba/pat. 
jff) RAM Karan Singh Ram Das Singh. 54 
All. 299=136 I C. 145 = I.R. 1932 All 145 = 1931 
A.L J. 1018 = 16 R.D. 816 = A.I.R. 1931 All. 636 
(F.B.). 

Remedy — Private rivjht — Statute intei fei ini; 

with — Remedy of prn'ate party aejSrievcd—Civil suit — 
If lies. 

If any private right is interlered w’lth under the autho- j 
rity of any statute and no remedy is provided in the 
.statute itself, the aggrieved party haM no remedy at all ; 
but if a remedy has been given by the statute, the i 
aggrieved paity can get that remedy only in the manner I 
stated, provided always that those in authority who | 
interfere with private rights do so strictly in accordance I 
with the iTiofle prescribed by the statute. The aggrieved { 
party raniK/t maintain an action in the Civil Court in 1 
respect of the interference. (Macp/ierwn and Khaja 
Mahomed Noor, //.) SECRETARY Ol* STATE 2 '. | 
Kami shwar Singh Bahadur. 15 Pat. 240 - 160 , 


INTERPRETATION OF STATUTES-Restric- 
tive Act. 

Endowments Board under S 84 (1) and so debars him 
fiom proceeding by a separate suit. (Casii-law' di^cu^sed.J 
{Cut lejenvtii and Cornish, J/.) ISVVARAN AN da BHA- 
RAiHi Swami 7’. Board of Commissioners eor 
Hindu Religious ENiKnvMENTS, Madras. 54 
Mad. 928 = 1 R. 1931 Mad. 696 = 133 IC. 8 = S4L 
W. 209 = A I R. 1931 Mad. 574 = 61 M.L.J. 117. 

‘Rt medy — Ri to sut — / V< rv sion /< >/* com - 

plaint by Municipality — Right of pt route party to (om- 
plain. 

Where a statute creates an offence and specifies the 
pei'^ons by whom the provisions of the Act shall be 
enforced, no other person can prosecute for the oftence. 
Thus where S. I6l of tlie Bombay District Municipal 
Act piovided that the Municipality may diioct the pro- 
secution for any public nuisance, no proate individual 
has any light to complain of the election of a weather- 
shed without the permission of the Municipality. {Mad- 
givkar and Rarlee, //.) M(;TILAL AMRAI'L \L ShaH. 
In re. 55 Bom. 89--I.R 1931 Bom. 150—129 I.C. 

I 342= 32 Cr.L.J. 280= 32 Bom.L.R. 1502= 1931 Cr.C. 

I 189 -A I.R. 1931 Bom. 141. 

! [D. 59 H. 53 (5b) ] 

I Repealing Act. 

I Repealing Act — Effect of. 

I The eftect of lepeal of a statute in the absence of 
j saving clauses is that it has to be consideied as if the 
i statute so repealed had never existed. It ceases to be 
i operative unless there is any clause in the new statute 
preserving the old statute — the undei lying princ iple being 
that there cannot be two inconsistent Codes in the same 
matter. (Guha and Part, ley, //.) DigaMDAR BauL 
CHOSH V . TaI AZUDDI IjARDAR. 60 Cal. 1438 ----149 
I.C. 27 - 6 R.C. 646 -37 O.W.N. 1033 -68 C.L J. 76 
= A.I.R. 1934 Cal. 80 (2). 

Rep>’altng Art — Effect on pending proceedings. 

The effect of the repeal of a statute, in the absence of 
a saving clause, is that it has to be considered as if the 
.statute so repealed had never existed. Wheic tlie Court 
in proceedings under a repealed Act has not done any- 
I thing till the date of the repealing statute, excepting 
I taking cognizance of a case under the repealed Act, and 
' before it proceerls to pass any order, the statute utulor 
' which it has taken cognizance is repealed without any 
reseivation as regards pending pioceedings, the Court 
has no juiisdiction to proceed further in the matter, and 
any oider passed by it W’ould be void as nltia snres. 
{Shankaranarayana Rao, J.) K.ANNIR lY'I IIA MaLS- 

TRY V. Cdlaco. 13 Mys.L J. 279 = 40 Mys.H.C.R. 
136. 

Repealing Act — Pending ti an sat turn, if affected. 

Where an Act is in force when the transaction W’as 
effected, any sulx'-equent repeal of the Act does not affect 
the meiits, rights or liabilities of the parties as on the 
date of the transaction. {Pak,>r and Rangnekar,JJ.') 
Sundkabai 7/ Manohar. 6 I R. (Bom ) 11 = 144 L 
C. 781 = 35 Bom.L R. 404 -= A I R. 1933 Bom. 262. 


I.C. 916 = 8 R P. 387 = 16 Pat.L.T. 877 = A.I,R. 1936 | 


Restrictive Act. 


Pat. 87. 


'Restri' iive Act — Law restraining enterprise — 


Remedy — Remedy indicated by statute — Exclu- ' Copyright. 

siveness of— Bar of separate siiif—Madras Hindu MI laws which put a restraint upon human activity 
Religions Endowments Act {II of 1927), .9. 84 (2). i and enterprise must be construed in a reasonable and 
When by an act of the legislature poweis are given to generous spirit. Under the guise of a copyiight, a plain- 
any person for a public purpose from which an indivi- , tiff cannot ask the Court to close all the avenues of 
dual may receive injury, if the mode of redressing the j research and .scholarship and ail frontiers of human 

injury is pointed out by the statute, the jurisdiction of knowledge. {T ek Chand and Agha Haidar, //,) KaR- 

the ordinary Courts is ousted and in the case of injury, I TAR Singh (lIANI v LadhA SinGH. 16 Lah 103 = 
the party cannot proceed by suit. Thus S. 84 (2) of the 163 I C. 1020 = 7 R.L. 499 (2) = 37 P.L.R. 466 = A.I. 
Madras Hindu Religious Endowments Act provides an i R. 1934 Lah. 777. 

application to the District Court as the remedy for a ' -^Restrictive Act— Strut construction— Punjab 

person aggrieved by the decision of the Religious I Municipal Act , S . 195. 
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INTEEPRBTATION OF STATUTES-^Bestric- ! INTBEPRBTATION OF STATUTES— Retrospec- 
tive Act. tlve effect. 


In the cabe of a restrictive statute Courts are bound 
to place a strict inteipretation on it so as not to bring a 
case within its provisions which does not come within 
the reasonable meaning of the phraseology used by the 
legislature. Rule applied in construing S. 195, Punjab 
Municipal Act. {^fek Chanda J.) JJVVAN Das v. 
Municipal Commiitek, Pindi Chele. I.R. 1932 
Lah. 636-138 I.O. 743-33 P.L.R. 782-A.I.R. 1932 
Eati. 697. 

Restrictive Act — Strict construction — P . Aet, 

S. ()7 A. 

A statute which restricts rights, e./,'., S. 67-A, T. P. 
Act, which restricts the right‘d of mortgagees, must be ' 
construed strictly. ^Lort Wtlftams and Costello^ J JA , 

Corporation op Caixuita Kumar arun- 
CHANURA SINGHA. 61 Cal. 1047 = 60 O.L J. 312 = 
1631.0. 972 -7 R.C. 414 = 38 C.W.N. 917=A.I.R. 
1934 Oal. 862. ' 

Retrospective effect. 

See al*o AMENDING ACJ', C()URr-Fp:p:S ACT, NEW ' 
ACT, '^upru AND SUBSTANTIVE LAW, infra, 

— — Retrospective tffect. 

Unless an intention to tiie contrary is clear, an Act 
is to be construed as opeiating only on cases or facts 
which come into existence alter the Act, and not retros- 
pectively on cases or facts which had come into exist* < 
ence before the Act. {Subhedar, A./.C,) HaRLAL ‘ 
V, LAI.A PRASAD. I.R. 1931 Nag. 123 = 133 I.O. 396 ‘ 
= 14 N.L.J. 77 = A.I.R. 1931 Nag. 138. 

•Retrospective effect, { 

Ordinarily a statute is not retrospective, and it can ' 
never be so when the amending statute itself lays down ■ 
that the amendments would not alfect transactions ■ 
before a certain date. (^Niyogi, A,y,C,) Mt. Ban A 
Bai V, Mr. Chandrabhaga. 27 N.L.B. 24 = I.R. I 
1931 Nag. 98 = 132 I.O. 450 = A.I.R. 1931 Nag. 60. 
-^Retrospective effect. 

No lule of construction is more firmly established than 
this, that a letiospective opeiation is not to be given to 
a statute so as to impair an existing light or obligation, 
otherwise than as regards a matter of piocedure, unless 
that ellect cannot be avoiiled without doing violence to 
the language of the enactment. {^Sulainian^ C ,J,, Ken- 
dall and Niamatullahy J/,) HAIDAR IIUSAIN v. 
PUR an Mal. 68 All. 63 = 157 I.O. 157=1935 A.L.J. 
896-- 8 R. A. 115 = 1936 A.W.R. 823 -A.I.R. 1936 
All. 706 (F.B.). 

Retrospcctn>e effect — Act is not retrospective 

unless specifically prcwided, 

T'he legislatuie may be express piovision give a re- , 
trospective effect to any legislation, but the general ■ 
principle of the construction of statutes is that in the , 
absence of such piovision, an Act is not intended to ‘ 
have retrospective effect. {Afiddleton, J, C. and 
Saaduddtn, A.J.C,) JADA RAM v, FAIZULLAH KHAN. 
160 I.O. 308 = 6 R. Pesh 79 = A.I.R 1934 Pesh. 30. | 

Retrospective e/fett—Act takrnjf aioay vested . 

rights — Ptovinctal I nsoh'cn.y Ait ^ 1920. j 

Every statute whicli takes away or impairs vested i 
lights acquiied under the existing l.iw or creates a new^ 
obligation or attaches a new' disability in respect of 
transactions already past must be presumed to be , 
intendetl not to have a retrospective effect. Provincial 
Insolvency Act, 1920, held not to have retrospective 
effect. i^FcrrerSy J,C, and Rupchand, A,J.C.) GUR- i 
MUKHDAS PANGALMAL V, HaSSDMAL. 26 S L R 
204 = I.R. 1932 Sind 124 = 139 I.C. 589 -A.I.R. 1932 ' 
Sind 71. ^ I 

..... ^^•Retrospective effect — Clear language necessary, j 


A retrospective effect ought not be given to a statute 
unless an intention to that effect is expres^ed in plain 
' and unambiguous language. S. 53 A of the T. P. Act 
I (as amended) held not to have retrospective effect. 
{Beasley, C,J. and Cornish, /.) KaNJI & MOOLJI 
BROS. z/. Shanmugam Pillai. 66 Mad. 169 = I.B. 

1932 Mad. 806=139 I.C. 870 = 36 L.W. 626=1932 
M.W.N. 897 = A.I.R. 1932 Mad. 734 = 63 M.L.J. 
587. 

[F. 50 N.L.R. 1 (8).J 

Retrospective effect — Intention of legislature — 

Duty of Courts to giite iffect to. 

It IS a recognized principle that Courts are bound to 
give effect to the intention of the legislature and are 
bound by the express w'ords of the legislature when 
those words can have but one meaning. Where, how- 
ever, it is possible to construe the W'ords of the legis- 
lature in more than one wav, the Couits will alwa>s lean 
against an interpretation which will give retrospective 
effect to the terms of an enactment. {Hariee and Sen, 
Jf,) Shantiniketan Cooperative Housing 
Society, Ltd. v. Madhavlal. 60 Bom. 126 = 161 
I.C. 96 = 8 R B. 311 = 37 Bom.L.R. 955 = A.I.R. 1936 
Bom. 37. 

Retrospective effect — Jurisdiction under repealed 

statute — If can be claimed under neiv law. 

It cannot be laid down tint a litigant has a vested 
right to the continuance of the tribunal before which he 
oiiginally seeks his relief, notwithstanding a change is 
law'. Where an Act or Regulation giving a special juris- 
diction is repealed, parties cannot claim as ot right that 
that juiisdiction must continue under the new Act or 
Regulation. {Weston.') Het RaM v, TuLSI RAM 
Ram Sarup. 1936 A.M Ii.J. 18. 

■ ‘ — Retrospectwe effect — Act not dealing loith proce- 

dure — Madras Act X I of 1930. 

A statute other than one dealing with procedure shall 
, not be construed so as to have a retrospective effect 
' unless the intention of the legislature that it should have 
I such an effect appears in its terms or by clear and 
I necessary implication. Meaning of declaratory enact- 
ment discussed. 

Held, that S. 54 (2) of the Madras Act XI of 1930 
is not a declaratory provision and that the Act itself is 
an amending and not a declaratory Act, {Reilly and 
Anantaknshna Aiyar, JJ.) PANNIRSELVAM v. 
Veerah Vandayar. 64 Mad. 627 = I R. 1931 
Mad. 353=130 I C. 177 = 33 L.W. 168=A.I.R. 1931 
Mad. 83 = 60 M.L.J. 191. 

Rett aspect ive effect — Need for express language. 

Per Ml tier, J. — A retrospective operation is not to be 
given to a statute so as to impair an existing right or 
obligation otherwbe than as regards matter of proce- 
dure unless that effect cannot be avoided w ithout doing 
violence to the language of the enactment. If the 
enactment is expres>ed in language which is fairly capa- 
ble of either interpretation it ought to be construed as 
prospective only. Rule applied in construing S. 48-C., 

B. T. Amending Act, 1928. {Rankin, C,J„ Pearson and 
Mukefiee,JJ.) JIBAN KRISHNA CHAKRAVARTY 7^. 
Abdui. Kader Chowdhury. 60 Cal. 1037 = I.R. 

1933 Cal. 356=143 I.C. 164 = 37 C.W.N. 689 = 67 

C. L J.477=A.IR 1933 Cal. 435 (F.B.). 

[D. 38 C.W.N. 841 (843). B. 38 C.W.N. 105 (106).] 

R et r os peril 7>e effect— No presumption of. 

The general rule is that an Act should not be con- 
strued to have retrospective operation, unless such a 
construction is clearly warranted by the express terms of 
the Act. {Sundaram Chetty and Pakenham Walsh, 



1089 


CIVIL, CRIMINAL AND REVENUE, 


1090 


INTERPRETATION OF STATUTES— Retros- 
pective effect. 

//,) Krishna Cheitiak 7/. Manickkammal. 57 
Mad. 718 = 14710. 1139 = 6 R.M 417 = 193S M.W. 
N. 1404 = 39 LW. 73=A.I.R. 1934 Mad. 138 = 66 
M.L J. 70. 

RH> ospe( tt t e effect — Procedural I, no. 

No doubt a statute cannot beoonstiued to have retro- 
spective effect unless its language makes it clear that the 
intention was that it should have retrospei tive effect 
But this principle cannot be applied to enactments deal- 
ing with proceduie which are always- letrospecti ve to 
this extent that piovisions will apply to prt)ceedings | 
alieady commenced at the time of their enactment, the 
reason being that no one can have vested right in forms 
of piocedure. a/id Rathhpil Stns[h, J J f) Lak.) 

K \M 7C flAR PRASAT). 6 R A 624 -147 I.C 1201 = 

3 A W.R. 579 = A.I R. 1931 All. 253. 

Retrospective effect — Proceduie — Aniendmeuis 

touching — Rii^ht of appeal 

While piovisions of a statute dealing meiely with 
matters of proceduie may properly, unless that ronstiuc- 
tion be textuallv inadmissible, have letrospective effect 
attributed to them, provisions which touch a right in 
existence at the [lassing of the statute are not to be 
applied retrospectively in the absence of express enact- 
ment or necessary intendment. A right of appeal is not 
a mine matter of proi ediire. It is a vested right created 
by statute. (A idirou a/rd Sole, J/.) ATA UR-KaHRIAN 
V Income-tax Commissioner, i.ahore. ALR. 
1934 Lah 1013 (2h 

-^Rttrospectnu tffect — Rule against. 

No statute shall be construerl s<j as to have a retros- 
pective operation, unless such a construction appears 
clearly in the Act itself or arises by necessary and dis- 
tinct implication. { RafUiicJia/tdra Rao and Shanka/a- 
narayana Rao, //.) .SUKBIAH re LaRSHMINARA- 
SiMHA Sastry 11 Mys L.J. 404. 

-Retrospect! 7>e effect — Rule a r to, 

A statute which affects only the procedure would 
apply to pending action^. But a statute which creates a 
right of action or takes away one has no retrospective 
effect. It is a general rule that where the Legislature 
alters the right of panics by taking away or conferring a 
right of action, its enactments, unless in express terms 
they apply to pending actions, do not affect them. 
\r.C. Mittcr, /A jAr.A MOHAN GHOSE r. BehaRI 
BAKUI. 39 C.W.N. 1006. 

Right and remedy. 

See aho SPECIAb TRIBUNAL, 

Ris^/it and remedy — Jurisdiction of Cnil Court':, 

When the statute wdiich creates the right also pre- 
'f'ribes a special remedy, the person aggrieved is limited 
to the remedy i-.o pre.^^cubed. If, howevei, a legal right 
is recognized to exi‘^t apart from and independently of 
the statute and no special remedy is provided, the Civil 
Courts would continue to exercise their jurisdiction 
under S. 9 of the C, I*. Code. {^Suhhedar, Ntyoi^t and 
Pollock, A.J Cs.) VlTHOBV CHIMNMI 7^ COVIND- 
RAO ViTHALRAO. 29NLR. 278 ^I.R. 1933 Nag. 
171 = 143 10. 514 -A.I.R. 1933 Nag. 193 (FB.). 

Ri^/it and remedy — Jurisdiction of ordinary 

Courts. 

When a new cause of a 'lion is created by statute and 
a special jurisdiction outside the course of the general , 
law’ is prescribed, there is no ouster of the jurisdiction of 
the ordinary Courts, for they never had any. On the 
other baud, the proposition is w’ell-established that , 
w’here an Act creates a special jurisdiction and provides \ 
a special remedy, such jurisdiction is exclusively confer- j 
red upon the Court expressly empowered to deal with | 
the matter. (^Coldstream and Bhide, JJf) KaraM i 

Q. D.— II— 69 


! INTERPRETATION OF STATUTES— Rules. 

Devi v. radha Kish an. 16 Lah 975 = 167 I.O. 87 
= 8 R.L. 86 = 37 P.L.R. 77 = A.I.R. 1936 Lah. 406. 

Right and /emedy — Particular nmedy given Oy 

statute — Aggrieve i parly must be conpned to that 
> emedy. 

Where a paiti*'ul.ir liability is created by statute and 
a particul.il remedy is given by that statute, then the 
particular perMm found liable is confined to the parti- 
cular remedy. (Younii, J,) She(j n \rain z-'. Town 
Area Banchayat, (Tihabraman. 153 I.C. 649 = 7 
R.A. 538=A.I.R 1934 All 792. 

—Rii:ht aud remedy —Remedy, tf exhaustii'e. 

Where the statute which creates the right also pre- 
si ribes a jiarticular remedy for the irifiingement of that 
light, that remedy and that remedy ahme can be pur- 
sued by the person complaining of the infringement of 
the light for the redress of the alleged w’rong done to 
him. 47 All. 5l3, Roll. (Iq^^il Ahmad and Ktsch, JJ.) 
Jon Prasad Upai>hiy a 7-. amilx Pr.xsad. 56 All. 
406 = I.R. 1933 AIL 111 = 142 1.0. 403 = 1933 A.L.J. 
303 = A.I R. 1933 All. 358. 

'Right and remedy — Remedy, xvhe/i exhaustive. 

Where a statute creates a new otfenee or gives a new 
right and prescribes a particiilai penalty or special re- 
medy, no other i emedy can, in the absence of evidence 
of contrary iiUeniion, be lesoited to; but where a statute 
is confirmatory of a pie-existing right, the new remedy 
is presumed as cumulative or alternative, unless an 
intention to the contrary appears from some other part 
of the statute. {.Sulaiman, C.J. and King, J.) MUNI- 
CIPAL Hoard, Bareilly Abdul Aziz Khan. 
1934 A.L.J. 739 -152 I.C. 792=7 R.A. 389 = 4 A. 
W.R 314=A.I.R. 1931 All. 796. 

Rule of practice. 

Rule of practice — Prtn tph of cursiis curiae-- 

Applicability, 

'I'he principle of cursus curia'' or the rule of piactice, 
in the sense of the practice of the Court to decide the 
construction in a certain way, can only be applied when 
I first the .statute is ambiguous, secondly, when the deci 
I sions are consistent throughout; thirdly when titles are 
I dependent upon those decisions. (lYort, James and 
Mahomed Noor, J J.) KaMKRISHNA JHA v. JAINAN- 
dan JHA. 14 Pat. 672=167 IC. 98 = 8 R. Pat. 90 
= 16 Pat.L.T. 451 = A.I R 1936 Pat. 291 (F-B ). 
Rules. 

Rules — Rule c out aim u g condi I / ou i — Ad d it tonal 

terms — I m post ti on by construction — Pt i missibdity. 
Where the conditions are in'-eited in a rule it may be 
taken that they were inserted for the purpose of show'- 
ing that no conditions other than those specified are 
' to stand in the way of the statuUiry right conferred. It 
is not legitirii.Ue to read a rule which expressly prescribes 
' a fixed sum as meaning that to that sum may be added 
an unascertained amount on that result can be arrived at 
by any other method. Rule applied with reference to 
O. 21, R. S9, C. 1*. Code, applying to mortgage suits on 
the Original Side, Calcutta lligli Court. (Rem fry, J.) 
A.StIUTOSH BASU V. sudanushubhushan Mukerji. 
58 CaL 610 -IB. 1931 Cal. 715 = 133 I.C. 587 = A.I. 
R. 1931 Cal. 688. 

Rules framed under Act—f f can control nitan- 

ing of statute. 

The interpretation of a statute cannot be contiollcil 
by the meaning attached to it in rules made by an autho- 
rity to which the power ot rule making has been dele 
gated under the statute. The meaning put upon the 
statute by the rule-making power, though often instruc- 
tive, cannot be binding as the proper interpretation of 
the provisions of the statute. (Reilly, C, J, and 
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INTERPEETATION OF STATUTES— Rules. 

Shankaraniirayana Rao^ /.) MysORK CI.AY WORKS, 
LTD. V, Ramach/\ndka Kao. 40 Mys. H.C.R. 316 
■ " ^Rult? — Rules framed tinder Act should be 
consistent 701 th Act* 

The ml* s fianied under an Act be C(>nsi‘^tent 
with the A(J. Courts cannot put a forced or unnatural 
constriution upon the language of the Act in order to 
bring it intc* confortaity with a lule. (Rerrerv^ J.C. ami 
Rupchand, A.JX\') IlEMANDAS SaTAONDAS v. llHAI 
NlJiCHALDAS. 151 I.O. 89-7 R.S 41 (2)-A.IR. 
1934 Sind 110. 

Rule*' — Validity of. Ste IlVF I.AWS supra. 

38 O.W.N. 469- A.I.R. 1934 Cal. 537. 

Similar enactment. 

Similar enactment — Coustnittion of provisions 

of Act of one province. 

'I'he provisions of an Act of one Provincial Legislature 
form a very pooi guide to the construction of the provi- 
sions of an A( t of another Provincial Legiblatuie. 
(^Dunkley, J.) KMPFROR 7 c Khin MAUNt; 147 1. 

0.1152 6 ER. 191-36 Or L. J. 599 - 1933 Cr.C. 
1019- AIR. 1933 Rang 276. 

Similar enactment — Interpretation of statute of 

one country — If a guide to interpret laiv of another. 

In interpreting the statutes of one country, no safe 
guid.ince can be got frcun the interpretation of statutes 
of another coiintiy which are not W'orded in exactly that 
W’ay. C.J. and Shan karanaray ana Rao^ /.) 

Karkhank AnnuL Kahiman v. Khatizabiyamma. 

40 Mys H C R. 63. 

Similar enactment — Later enactment in same 

language —Uni forniity of inte > pi etation. 

It i.> well recognized rule of construction that if a 
statute upon which a paiticular construction has been 
put is re-enacted that construction 

must be considered to have the sanction of the legis- 
lature anil this rule applies with gi eater force when the 
provisions of an English statute have been lepiodured 
by the Indian Legislatuie; and it is of the utmost 
impoitance that in all paits of the Empire wheie 
English law prevails, the interpi etation of that law b> 
the Couits should de as neaily as possible the same. 
A.I.R. 1927 .Sind 130, Foil. (I'eiiei^, J.C. and Rup- 
chand, A.y.C.) WaDHUMAL 7>. MaI.I ICK NOOR 
AHMAD. 27 S.L.R. 230-6 I.R, (Sind) 37 145 

1.0. 706 - A.I.R. 1933 Sind 179. 

■ " Stmtlai enactment — Reference /c, if ihi two are 
identi a I m tcims. 

It is not permissible to coiistiue the pnnisions of one 
statute in the light of any judicial decision on a piovi 
sion ot another statute, unless the two a in pan 
/a and .31 e identical in terms. {Sulatmaiiy Roys 
andStn^JJ) Mr SlRAj FaTIMA v. MahOMKD 
ALI. 64 All 646 I.R. 1932 All 418-138 I C 465 
--16 R.D. 327-1932 A.L.J. 437-=A.I,R. 1932 AIL 
293 (F.B.) 

Similar enaitment — Reference to — Whether 

pioper. Sce LaN('iIJAGF. siipia. Al.I R. 1933 IM^d. 
791-66 M.L.J. 725. 

Simitai enact nit nt — IVofd^ taken from earlier 

enactment — Words sub/at of judicial interpretation. 

Wheie woids or expressions in a statute are plainly 
taken liom earlier enactments in part mate? ta 
have Tcccived judiciai inttrpietation, it must be assumed 
that the Legislatuie was awaie of such interpretation 
and intended it lobe followed in later enactments. 
(^Oppenhiim, S.Af. and Diake ftrockman, J M ) RUDRA 
Pratab Singh IIubbx. 16 L.R. 623 (Rev,)- 18 
R D. 626-11 O.W.N. 1211. 

Special enactments. 

Spi cial enai tments — Strict eonstructi on 


INTERPRETATION OF STATUTES— Statement 
of objects and reasons. 

Special enactments which derogate from the ordinary 
law' must be stiictly construed. (^Grille, / Cf) AbdUL 
Rahiman V. ABDUL Wahab. 31 N.L R. (Supp.) 9 
■155 I.O. 813-7 R.N. 202 -A.I.R. 1935 Nag. 120. 
Special tribunal. 

Special tribunal appointed by Act — Its juiisdic- 

tion exclusive. See C. P. COI3K, S.9. 1935 A.L.J. 

1111 . 

Special tiibunal — Jurisdiction of Civil Courts, 

In cases wheie the right and liability has been created 
by statute and the legislatuie has ;eft to another 
authority the appointment of a tiibunal to try such 
liability and the framing of the procedure under which 
the tribunal contemplated i*- to carry out its duties, but 
the trihunai so contemplated has never been brought 
into existence, it is to be presumed that the jurisdiction 
of the i'lvil Couits has been acquiesced in; in such cir- 
cumstances, the subject has the right to proceed in the 
ordinary Civil (Jouits. And it is only when the legi^^a- 
ture carries out its duty of appointing such a special 
tiibunal, that the jurisdiction of the Civil Courts will be 
ousted. (^Courtney-7'ei relf C. J., Wort, Fazl AH, 
Agarwala and J.nby, //.) LaCHMI CHAND SUCH AN- 
TI V. RAM TRATAT OTDUDHURY. 14 Pat. 24^152 
I C. 805-7 R P. 247 ="-15 Pat.L.T. 623- A.I.R. 1934 
Pat. 670 (2) (FB.). 

Special tribunal — Suit impugning validity of 

rnlei appointing — Juri ulictun of Civil Courts. 

The grant of jurisdiction to the special tribunal to 
deal finally or exclusively with the cases arising out of 
the lawful administration of a particular statute cannot 
take away the jurisdiction of the Civil Couits to afford 
lelief against any illegality committed under colour of 
that statute. If the special tribunal arbitrarily refuses 
to exeicise its jurisdiction or if the rules wdiich create 
the special tribunal and lay dow'n the piocedureare 
themselves inipeaihed as being ultra vires, then the 
Civil C'ourts have jiirisdii tion to correct the illegality and 
give proper lelief to the aggrieved person. {^Subhedar, 
Niyoi^i and Pollock, A J.Cs.) VlTHOBA ChiMNAJI v, 
(R)Vindkao VrrHALRAO. 29 N.L.R. 278--- 1 R. 
1933 Nag. 171 -=143 I.C. 514=A.I.R. 1933 Nag. 
193(F.B.). 

Statement of objects and reasons. 

Statement of objects and reasons — Admissibility 

tor the purpose of construction — Prevention of Inti- 
midation Ordinance (V of 1930), A’j. 3 and 4 — Temper- 
ance work, if an offence. 

On the 01 dinary canons of interpretation, it is not 
<^pen to ('ourt to consider the statement of objects and 
ie.a.sons in the case of an ordinani e any more than in 
the case of an Act. If the I.egisUture or the Governor- 
General desires to make temperance work, by which is 
meant dissuasion of people from diink a penal offence, 
the intention must be dearer than it is in the present 
definition of molestation in S. 3 {Madgavkar and 
Bailee, JJ.) EmfEROR v. SaKINABAI LUKMANI. 
56Bom. 220-I.R. 1931 Bom. 154 = 129 10 346- 
32Cr.L J. 283-32Bom.LR. 1606=1931 Cr.C. 78 
= A I.R. 1931 Bom. 70. 

Statement of objects and reasons — Reference to 
— Permissibility. 

It is not permissible to refer to the statement of 
objects and reasons and to the notes on clauses, to deter- 
mine the proper consti action of a section of a statute. 
It must be determined on the words, as they stand, hav- 
ing legard to the general scope and object of the legisla- 
tion as determined by the provisions contained in it. 
\Krishnan Pattdalai, /.) KATEMREDDI KAMIREDDI 
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INTERPRETATION OF STATUTES- Statement 
of objects and reasons. 

z Sreeramulu Keddi. I.R. 1933 Mad. 58=140 
1*0. 826 = A.I.R. 1933 Mad. 120. 

Statement of objects and reasons — Re ft rente to — 

When justified. 

No refereiice rtiay be made to the intiodiictoiy note to 
a Code or to any istatement of reasons for lej^islation, 
unlehS it be where a section is ambigaous, and cannot 
be con.struLd without some such referen>'e to outside 
sources. (^Lort Will tarns ami Jack, //.) SUPERINTEN- 
DENT AND Rememkkancer ok legal Affairs, 
Bengal Tarak Nath Ch atterjee. 62 Cal. 666 
= 162 10. 910 = SRC. 663-37 Cr.L J. 698 = 1935 
Cr.C. 491-A.I.R 1936 Cal. 304. 

Substantive law. 

Substantive law' — l.aw of remedies — Retrospec* 

tive effect. See REMEDY, supra. 64 All. 299 — A. I.R. 
1931 All. 635 (F.B ). 

Substantive law— Retrospective effect — Intention. 

Enactments of substantive iaw', affecting the status 
and rights of property cannot be considered as retros- 
pective unless the contrary intention is clearly to be 
found in the Act itself, although matter? of adiective 
law or procedure may properly be deemed retrospective 
even if the intention to make them retrospective be not 
expressly found in the legislation itself. {Courtney- 
Terrell, CJ. and Varma, J.) PuNYABRATA r^. MON* 
MOHAN Ray. 163 I C. 520 = 7 R.P. 349 = 15 Pat.L.T. 
380 = A I R. 1934 Pat. 427. 

Temporary Act. 

Temporary .4ct— Proceedings under — Expiry of 

Act — Effect of. 

As a general rule, unless there is sonie special provi- 
sion to the contrary, after a temporary Act has expired 
no proceedings can be taken upon it and it ceases to 
have any further effect. An offence therefore committed 
against a temporary Act must be prosecuted and punish- 
ed before the Act expires, and as soon as the Act expi- 
res, any proceedings which are baling taken against a 
person will tPso facto terminate. (^Sulaiman, C.J., 
Mukerji and Kin^, //.) BANS CopaL 7 /. Fmperor. 
55 All. 961- 6 1 R. (All.) 141- 145 I.C. 680 = 34 Cr. 
LJ. 1030 -1933 A L.J. 875 = 1933 Cr.C 1181 = A.I. 

R. 1933 All 669 (F B,). 

[F. 15 L. 782 (784)] j 

Vested right. I 

Vested right— A(t taking awa^— No retrospec- 
tive effect. See Rf;J’RO.SPFCTIVE EFFECT, supra. 26 

S. L.R. 204 = A.I.R. 1932 Sind 71. 

Vested rights — Alter ation. 

ETing, y. —Statutes should be interpreted, if possible, 
so as to respect vested rights. C rates on Statute Lawy 

Edn. 3, p. 330 and (1923) 2 K.B. 193, Ref. {Sulaiman, 
A.C.J., Mukerji, Boys, King ani Bajpat. J J f) RAM 
Karan Singh v. Ram Das Singh. 64 All 299= j 
136 I.C 145= I.R 1932 All 145 = 1931 A L.J. 1018 ! 

15 R D. 816 = A.I R. 1931 All. 636 (F.B.). | 

INTERROGATORIES. See C. P. Code 0.11 ! 

INTERVENER. See DIVORCE ACT, S. 16. 
INTOXICATION. See PFNM. CODE, S. 86. 
INVESTIGATION. A/’t’ Criminal Trial. 
INVOLUNTARY PAYMENT. See CONTRACT 
Act S 72 

IRISH FREE STATE CONSTITUTION 
(AMENDMENT No. 22 j ACT Prohibition 

of appeal to King in Council— Validity. 

The Treaty and the Constituent Act re>pectively form 
parts of the Statute of the United Kingdom, each of 
them being parts of an Imperial Act. Before the pa.ss- 
ing of the Statute of Westminster, it was not compe- 
tent for the Irish Free State Parliament to pass an Act 


JAMMU AND KASHMIR AGRICULTURISTS 
RELIEF REGULATION, S. 8. 


abrogating the Treaty because the Cfdonial I.aws Vali- 
dity Act forbade a Dominion Legislature to pass a law' 
repugnant to an Imperial Act. The eJiect of the 
Statute of Westminster was to remove the fetter 
whiih lay upon the Irish Free State Legislative 
by reason of the Colonial Law's Validity Act. The 
l.egislatuie can now pass Acts repugnant to an Imperial 
Act. Hence the Constitution (.'Vmendment No. 22) Act 
of 1933, by which proviso to Art. 66 of the Constitution 
of 1922 has been renro\c*il and appeals to the King in- 
Council are now prohibited is valitl. Whatever might 
be the fjosition of the King’s prerogative, if it were left 
as matter of the common law, it is here in this particu- 
lar respect and in this particular en.ictment maile matter 
of Parliamentary legislation, so that the prerogative is 
pro fa nto merged in the statute, and the statute gives 
powers of amending and altering statutory prerogative. 
(lord Chancellor^) ROBERT LYON MooRE v. 
Ai'torney-Gknkral for Irish Free State. 167 
I.C. 578 = 8 RP.C. 46 = A.I.R. 1936 P.C. 149 (P.O.). 
IRREGULARITY. 

See (1) C. P. Code, S. ii5— Material irregu- 
lar nv. 

(2) Cr. V code, S. 439. 

ISSUE. .S’^v C. P. Code, O. 14. 

JAGIR. 

.SVc also (1) Grant. 

(2) Land TENURE. 

Resumption — Custom of resumption on failure 

of male heirs — Grant in favour of three persons jointly 
— Resumability in part. 

Where the original grant of a jagir was made in 
favour of three persons jointly one of the grantees dies 
childless and the plaintiff, who claimerl to resume one- 
third of the jagir on the death of one of the grantees 
without heirs, only proved a general custom to resume 
on the failure of male heirs, 

Held, that unless the plaintiff proved a custom under 
which only a share in the jagir originally granted to two 
or more persons may be resumed by the landlord on 
the failure of the direct male line of any one of the 
original grantees or jagir dars, the grantor is not entitled 
to resume the share of one the grantees, while the 
remaining grantees are alive, even though the grantees 
may have been holding the grant as tenants-in- 
common. (XVort and Fazl Ah, //.) KaMAKHYA 
NARAIN vSiNGH V. KIRAN CHANDRA MUKERJEE. 
IR 1932 Pat 211- 139 I C. 143 = 13 Pat.L.T. 264 
=A.IR. 1932 Pat. 196. 

JAINS. 

A’ce also (/) CusroM— J ains. 

(//) Hindu law— Applicability. 

Widow— Pmver over ancestral property left by 

husband. 

In the absence of a proof of custom, a Jain widow does 
not acquire an absolute right in properties left by her 
husb.ind which were acquired from the income of a busi- 
ness w’hich had grown out of an ancestral nut lens. The 
reported decisions only go the length of holding such a. 
custom proved so far as the husband’s self-acquired 
property is concerned but do not go further. (Snlaiman 
and Young, //.) PAHAR SlNGH v. ShaMSHER JANG 
BijAi Bahadur Singh. I.R. 1931 All. 737 = 133 
IC 785 = 1931 A.Ii.J.314 = A IR. 1931 All. 696 (2). 


JALKAR. See FISHERY. 
jaMABANDI. See Revenue Papers. 


AMABRIT Grant— Minerals. 

AMMU*\ND KASHMIR AGRICULTURISTS 
ELIEF REGULATION. S. Bond— Passing of 
msideration — Burden of proof . 
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JAMMU AND KASHMIR LAND ACQUISITION 
REGULATION, S. 18. 

In a suit governed by the provisions of the Agricultu- 
rists Relief Kegulation, the i)urdeii of proof of the pas 
sing of the i rjiisidf-r.ition lies on the money lending 
creditor and u is immateiial whether the suit is based 
on a !)orul or even upon a negotiable instrument as the 
ordinary law of the land has been modified by the Agri- 
culturists Relief Regulation in thiis respect. (/i.A*. Saiu/i- 
/•) I^hani Ram r/. Shami. 37 P.L.R J. & K. 
14. 

JAMMU AND KASHMIR LAND ACQUISI 
TION REGULATION, S, 18 — CoUectt>r ft) 

7naki rcft'h'uct' — /.Aafnhty f (>r iii Civil 

Court. 

When the Collector wrongly lefu^es to make a lefer- 
ence under S. 18 of the Land Acrjuisition Regulation, 
the general liabiliiy w-il! rn i^e of the person taking the 
land for damages in the Civil C.mrt. ‘ {Dalai, C J mid 
Ahdul Qayoow. J.) Wazir Asoo Ram v. Home and 
Judicial Minister. 37 P.LR J. & K. 8. 

JAMMU AND KASHMIR LAND REVENUE 
regulation, Ss 126 and \Iq\~~- P artition by 

J\c7(Hite Offin'i — C i7'il suit jor Possession of shavi' 
allotted, after exfi/y of three yeais—/f competent 
'rhero is no doubt that a .summary remedy is piuvided 
in S. 126 of the laind Revenue Kegul ition and it is 
open to one after the preparation of 'the instrument of 
partition by a revenue oliicer to apply to that officer 
within a period of tliiee yeai.s from the date of the 
instrument of the partition to he put in possession of the 
share allotted to him on partition hut that does not 
mean that the remedy of such a person is lo.st after the 
lapse of the period of three years or that the jurisdiction 
of the (’ivil Court has been excluded, 'fhere is nothing 
in S. 161 of the laind Revenue Regulation or of Ss, 84 
and 85 of the Icnnnry Regulation excluding the juris- 
diction of the ('ivil Court in .such a matter. {P. R. 
Sawkaey. y.) M AND a 2/. MoULDf). 37 P.L.R. J. & 
K. 13, 

S. 161-~f\'irtition by Revenue Officer — Civil 

suit for possession of shaie allotted, after expiry of thiee 
years— If competent. AVc Jammu and Kashmir 
I.ANI) Kkvknuk Kegui.ation, S. 126. 37 P.L.R. J. 
& K. 13 . 

KASHMIR LIMITATION RE 
OtlLATION, Arts. 162, 163 and 161, Bxpl.-/«*r- 

pretation. 

Un.ler the Expl. to Arts. 152, |53 a.ul lS4 of the 
Limitation Regulation, the maximum period is double 

th(‘ peiiod mcntionetl j,, tlie .second column of the 
Sc ho.lule opposite Arts ]53 and 154. If double the 
peiiod c.f limitation is about to expire .ind the Hieh 
(.oui I IS still in another proiince, the .appellant must 
either so to iImI inovim o and file the appeal there or he 
must present n to the Court of the Oistiict Judee in his 
own provmee as appeal n.len.led for the Ilisf, Couit. 
\Dauil, (^ > J . and Smobiu w / ) P'aIvIW {'’i 4 AXTr\ 
Nanak Ct.tN.,. SrPLRJ &K. 35 

Art. 180 (5'i—S/. ^ ^ 

money deposit,;! m C, . 1,1 

An application by the decaee holder to obtain from 
Court money depos.ied m ( curt by the judgment-debtor 

IS not an .ipphcaticai in aid of eweeulion, ijialal C / 

tkttKoii joo ’ 3 ? p : 

JAMMU AND KASHMIR MUNICIPAL RP 
GHLATION Ss 34 and 

Acqtiisitton of land for Imtl din g of slnps. 

The building of shops by the municipality in connec- 
tion with a large scheme of improvement is a legitimate 


i JAMMU AND KASHMIR TENANCY BBGHLA- 
TION, S. 84. 

■ object for which the Municipality may under Ss. 34 and 
38 of the Municipal Regulation move the Government 
for compulsory acquisition of land. The acqui.sition of 
land for the building of shops is not an acquisition 
separate from the acquisition of land for the construction 
of a new thomughfaie wdiich is neeiled for the benefit 
of the public. It is the ordinary method of town 
improvement that when a road is widened and the 
1 reality is improved, a larger area than that reejuired is 
compulsorily acquired so tiiat on the balance of the land 
not reejuired for the road, the municipality can make 
profit by sile f>f that hand and pay the cost of widening 
the ro.ul. {Diilal, C /. and Abdul Qayoorn^ Jf) 
W.\ziR Ram Home and Judicial Minis 
PER. 37P.LR J. &K 8. 

JAMMU AND KASHMIR REGISTRATION 
. REGULATION, S 17, Exp. — Ai^reenunt for sale of 
immovable propcitv — Registiation , if compulsory. 

Uy leason of the Expl.matian added to S. l7 of the 
Regi'-tralion Ivegulatiun, there is no neccs^dy to register 
an agreement for Stile of immovable property even if 
consideration has j^assed under tiie agreement unless it 
is proved by internal ovirlence of the doi'ument that the 
parties agreed tliat the agreement should traii'.fer title to 
property. {Dalai, C.J, and Abdul Qivoom, J ) .ABDUL 
! (iHANi ?/. Ali Joo. 37 P L.R J. & K 5 

S. 3^—Pi escntation of doritment — Validity — 
Exer utant omittin,^ t<' object — Estoppel. 

A ( ivd ( ourt deciding a suit for LV)m]'iiIsf)ry registra- 
tion must avljudicate upon the proper presentation of 
the document for registration. Wheie there is no valid 
I present.ition of a sale ileed for registration as provided 
, in S. 32 of the Registration Regulation, the registration 
' and the deed €ire void. It cannot be contended that the 
executant and his representatives in inteiest are estopped 
; from questioning the validity of the prc.sentation of the 
deed bccauMi they were present before the Sub- Registrar, 
ami raised no objection. The express provisions of the 
Registration Regulation not having been complied w’ith, 
there can be no estoppel. {B, R. Sa^ohney and Abdul 
Qayoom, /J) YaOUB KHaN 2/. Mahomed HUSSaiN. 
37 P.LR.J. & K. 20. 

S. 47— Vendor losttis; title b:t 7 ueen date of 

execution and registration — 'Pitlc of vender. 

Although under S. 47 of the Rcgistrati-ui Regulation, 
the registration of a deed makes it effective from the 
, tiate of its execution, the title does not pass until regis- 
tration has been effectecl. Accoidingly, where the 
vendor loses his title to the piopeitv between the date of 
the e.xecution and the date of the final registration, no 
title passes by virtue of the sale-deed. {Dalai, C.J, 

■ and Salmmey, /.) DaULAT RaM ISHAR DaS v. JaI 
Chand. 37 P.L.R J. & K. 25. 

77 Proceeding under — Scope of rngutry — 

I Question of fraud, if relevant. 

j Under S. 77 of the Registration Regulation, all that 
i the Court has to see is whether the document had been 
' executed and whether the requirements of the law as to 
presentation for registration to the proper office and the 
manner generally prescribed in the Registration Kegula- 
^ lion had been conijilied with by the person presenting 
the document for registr.ition. The (juestion of fraud 

■ is not one which may he considered in these proceedings, 
{Dalai, C.J. and B. R. Sawhney, J.) HARi RaM 2/ 

i ISMAIL. 37 P L.R J. & K. 18. 

JAMMU AND KASHMIR TENANCY REGULA- 

85— Partition by Revenue Officer — 

; Civil suit for possession of share allotted, after expiry 
of three years — If competent. Set JAMMU AND 
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JATI VAISHNAVAS. 

Kashmir Land Revenue Regulation, Ss. 126 
AND 161. 37 P.L R. J. & K. 13, 

JATI VAISHNAVAS. See Hindu Law— Appli- 
cability. 

JATS. 

See Cl) Custom— PUNJAB. 

(2) Hindu Law— Applicabilitv. 

JEWS — Dn'orce — Jewish zooMan divorcing he‘*‘ husband 
— Question of alimony — Law afplt.a'de. 

The question as to whether a Jewi-h woman who has 
divorced her husband is entitled to alimony depends 
upon the personal law of the Jews which is to be ascer- 
tained as a question of fact upon evideiue adduced in 
that behalf. (Ar^v, C.J. and Mya Bu. Jf) EZEKiEL 
M. Saul kamah Saul. 156 1.0.795 (Ij-- 8 R 
R. 52- A.I R. 1935 Rang. 190. 

JEWISH LAW— A Israel in Rangoon— If eligible 
for appointment of tjustees of the Musmcah Wshua 
Synagogue, 

The Dene Lrael in Rangoon do not in fact differ 
from other Jews in Rangoon in their observance of the 
Jewish law’ with regard to divorce and hali'-sa. Hence 
they are eligible for appointment as trustees of the 
Musrneah V'eshua Synagogue and are entitled to vote 
at elections of tiuatees. Put this does not mean that 
the name of any Pene Israel should be iin'Iuded in the 
voter\ list who is known to be of the Jew’ish faith anti 
openly refuses to obey the personal law of the Jew>. 
{Leach, J) EzfKIEI. v JOSEPH. 157 I.O. 772-8 
R.R. 103 = A.I.R. 1935 Rang. 221. 

Jcwz Hi CnUuttd — Law of sucicsston. 

In order to show that the English J.a\\ on its intro- 
duction by the Charter of 1726 was inapplicable to a 
particular community, it rs not enough to prove the conr- 
munity had prior to that date been governed Iry a law 
differing from Engli''h Law. What must be shown is 
that the Kngli>h Law is ba^ed on or presuppo^^ed social 
or political ciuulitions peculiar to the country of its 
origin. 

Held, that Part V of the Succession Act applies to 
the members of the Jc-wi.sh community in Calcutta. 
{Pam hi id ge, J.) .SaRAH FZRA, In the goods of . 58 

Oal 761 = I.R. 1931 Oal. 827=1341.0. 443 = A.I.R. 
1931 Cal 560. 

Marriage — Betrothal void — Bill J divorcement 

— Necessity for. 

Where a betrtAhal has been found to be void, the 
High Court has jurisdiction to grant a formal decree for 
divorce. It would confer upon the wdfe conclusive evid- 
ence that the alleged Iretrolhal was void. In such a case, 
the betrothal being void, it is not necessary to have a 
bill of divorcement. 28 Porn.L.R. 328, F(dl. {Beaumont, 
C.J. and Mirza, /.) DaVID Sa.SSGON v. NAJIA 
iVOORi. 65 Bom. 803 = I.R. 1931 Bom. 486 = 134 I. 
C. 650 = 33 Bom.L.R. 725=A.I.R. 1931 Bom. 402. 

•Marriage — Betrothal subfctt to coiiditions — 

Condtitons not fulfilled — Effect. 

Under the Jewish Law’ a Jewish marriage consists of 
tw’o parts, viz.f the betrothal ceremony known as the 
“Ka^eph Kiddushim^* and a further ceremony known as 
“Chuppa**, /.<?., a ceremony of nuptials, A betrothal 
may be subject to conditions and if those conditions are 
not fulfilled, the betrothal is void. Thus where ii was 
proved that the betrothal ceremony was entered into by 
the plaintiff subject to the conditions that the defendant 
was about 24 years of age, that he was high-born and 
earned Rs. 500 a month and these conditions were not 
fulfilled, held,^ the betrothal W’as void. {Beaumont^ C.J. 
and Mirza, J.) DAVID SaSSOON z*. NAJIA NOORI. 


JUDGE AND JURY. 

65 Bom. 803=I.B. 1931 Bom. 486 = 134 10. 560 = 
33 Bom.L R. 726 = A.I.R. 1931 Bom. 402. 

Marriage — Marriage of man to zvidoiv of his 

deceased In other. 

The marriage of a man to the widow of his deceased 
brother who has died childless is knowm as yibboom. 
The pioieduie which follows the refusal of the surviving 
brother to marry his sister -in law’ i.s known as halissa, 
and when it is carried out it has the effect of setting the 
widow’ free to marry again ai’uirding to her own choice. 
The modern Jew refuses to many his brother’s widow 
and openI> disobeys the Mosaic law' in tliis respect. A 
Jew’ whose brother has died and loft a childless widow 
now prefers to submit to the procedure implied by the 
word halissa. The consequence is that the odium 
which formerly att.iched to the refusal of tlu^ surviving 
brother to marry his sister in kaiv no longer exists, and 
the halissa ceremony has been so modified that it is now' 
carried out in a manner which entails no unpleasant 
consequences to the unwilling brother-inlaw, {leach, 
J) Ezekiki.z' Joseph. 167 I.C. 772 = 8 R.R. 103 
-A.IR. 1935 Rang. 221. 

Marriage — Vtizo of. 

Under Engliv-h law, mairi.ige is looked upon as .a 
contract. The Roman (Catholic Uluirch considers marriage 
as a var'r ament and as such indissoluble. The view of 
the Jew’ish I.aw' stands .somewhere bctw’een that of 
English Law and Ih.at of the Roman Latholic Church. 
The Jew’ish l,aw regards marriage as not only a civil 
lontract but as .i relation between tw'o persons involving 
very sacred duties. {Beaumont, C.J, and Mtrza, J.) 
David Sassoon 7'. NAJIA isrooRi 65 Bom 803=-!. 
R. 1931 Bom. 486 --134 I.C. 550 = 33 Bom.L.R. 725 
= AIR. 1931 Bom. 402. 

JIBKA TENURE. See Land Tl-NURF. 

JODI — Agraharamdais — Liability for jfxli dues — 

— apportionment. See LAND TENURE — AGKAHARAM. 

A.I.R. 1931 Mad. 51. 

JOINDER. 

Of causes of action. See C. P. CODE, O. 1 AND 

O. 2, R. 3. 

—Of charges. See Cr. P. Code, Ss. 238-240. 

— Of claims. PRACl ICE. 

Of parties. See C. P. (JoDE, O. 1, Kk. 1, 2, 3 

AND 10. 

JOINT CONTRACT. .SVc Contract Act, Ss. 43 
AND 45. 

JOINT DECREE. 

See (1) Appeal— COMPETENCY. 

(2) Contract Act, s.44. 

JOINT PROMISORS. .SV^’ Con iK act Act, S. 43. 
JOINT POSSESSION. 

Sie (I) (’() SHAFOH-t. 

(2) Cr. p. Code, s. i45. 

JOINT TENANTS. 

See{l) (’ONTRACT ACT, S. 45. 

(2; Hindu Law. 

(3) Landlord and tenant. 

JOINT TORTFEASORS. .9^^ Tort. 

JOINT TRIAL. See CR. P. CODE, S. 239. 

JOINT TRUSTEES. See Trust— CO-TRUSTEE.S. 
JOINT VENDEES. See Contract Act, S. 45. 
JOTE. 

See (1) Bengal Tenancy act, S. 49. 

{2) Land Tenure. 

JUDGE. 

See (1) Cr. P. Code, S. 19. 

(2) Government Oh India Act, S. 107. 
JUDGE AND JURY. See PRACTICE— JUDGE AND 
JURY. 
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JUDGMENT. 

See (1) C.P. Code, O. 20 AND O. 41. 

(2; Cr. r. Code, Ss. 3o7 and 537 and 
R. 31. 

(3) Evidence Act, S. 35. ! 

(4) Letters Patent (Bombay), Cl. 15. . 

„ (Calcutta), Cl. i5. | 

„ (Madras), Cl. 15. | 

„ (Rangoon), Cl. 13. j 

(5) Practice. 

JUDGMENT IN REM. See Evidence Act, S. 41. ‘ 
JUDICIAL ACTS. See Evidence act, S. 114. 
JUDICIAL COMMITTEE. 

See (1) C. P. Code, Ss. 109 AND no. 

(2) Practice. 

(3) Privy Council. 

JUDICIAL COMMITTEE RULES (1925). Rr. 34 
and 36 — Dismissal for non-protecution — Order of — 
A^oi a 'final order or decree' within Art, 182 (2) of the 
Limitation Act, 

Not Only under R. 34 but also under R. 36 of the 
Judicial Committee Rules, 1925, the dismissal for non- 
prosecution of an appeal to the Privy Council even after 
admission and appearance of the respondents does not j 
constitute a final order or decree of the appellate Court 
within the meaning of Art. 182 (2) of the Limitation 
Act. So the starting point of limitation for an applica- 
tion for execution of the decree is the date of the dis- 
missal of the appeal by the High Court and not the 
date of dismissal by the Privy Council for non prosecu- . 
tion. 36 All. 284; 36 All. 250 ; 49 Cal. 203, Rel. on; | 
2 P.L T. 28, Not Foil. {Macpherson and Dhavle, //.) | 
Hirday Narayan Singh v. Maheshwari Prasad 
Singh. 11 Pat. 477=I.R, 1932 Pat. 217-139 I.C. ’ 
198-A,I.R. 1932 Pat. 261. | 

JUDICIAL OFFICERS’ PROTECTION ACT I 
(XVIII OF 1850) — Applicability — Suit for damages I 
for breach of contract. 

The Act does not probably contemplate the protection 
of a Judge from a suit for damages for breach of con- | 
tract, but the language of the Act is sufficiently wide to i 
grant protection even against a suit of that nature, j 
(^Kendal f Young and Kiui:, J/.) JANGE L.AL. In /v. > 
52 All. 844 = I.R. 1931 All. 419 = 131 I.C. 676= I 
1931 A L.J. 41 = A.I.R 1931 All. 189 (F.B ). 

-Scope, I 

The Act has no bearing whatsoever on the case of a ; 
contract into which a Judge may enter according to the 
general law of the land. Enforceability of security 
bond executed in the name of the Judge considered. 
{/family C.J.^ Raza and Btshcshwar Nath^ JjS 

Board OK Revknue 7 /. Lalta Bakhsh Singh. 6 
Luck. 601 -I.R. 1931 Oudh 241 = 132 I.C. 226 = 14 
O.L.J. 224-8 O.W.N. 116=A.I.R. 1931 Oudh 99. 

• S. 1 — Scope, 

If the act complained of against a judicial officer is in 
its nature judicial, and within his jurisdiction, he is not 
liable to be sued, even though the act was done mali- 
ciously. If, on the othei hand, he acts without jurisdic- 
tion, his liability would depend, not on whether the act 
was malicious and without reasonable and probable 
cause, out on whether it wws within the protection of 
Act XVIII of 1850. 12 All. 115, Ref. (^Kendall,/,') 
Sheo Baran Singh 7'. Lachmi Narain. 1471 c I 
830 = 6 R.A.670- A.1.R. 1933 All 749. 

JUDICIAL SEPARATION. 

A*if^(l) Divorce. 

(2) Divorce act, s. 22 


JURISDICTION— Absence of. 

JURISDICTION. 

See also (1) C. P. CODE, Ss. 9, 20,21, 100 AND 
115. 

(2) Conflict of Laws. 

(3) Cr. P. code, ss 177, 179, 181, 439 
and 476. 

(4) Criminal Trial. 

(5) International law — Jurisdic- 
tion. 

Absence of. 

Accounts. 

Acquiescence. 

Appeal. 

Caste. 

Cause of action. 

C I.F. contract. 

Civil Court. 

Civil and Criminal Courts. 

Civil and Revenue Courts. 

Conflict of laws 
Consent of parties. 

Contempt. 

Court seized of case. 

Criminal jurisdiction. 

Determination. 

Divorce. 

Duty of Court. 

Estoppel. 

Execution. 

Foreign Court. 

Foreign state. 

Forum. 

High Court. 

Injunction. 

Insolvency. 

Insolvency Court. 

Judgment. 

Life Insurance. See Forum. 

Lunacy. 

Meaning of. 

Native State Court. See Foreign Court, 
Objection to. 

Pecuniary jurisdiction. 

Privy Council. 

Restitution of conjugal rights. 

Revenue Court. 

Revision. 

Small Cause Court. 

Special tribunal. 

Statutory prohibition. 

Stay of suit. 

Submission to. 

Territorial jurisdiction. 

Test of. 

Transfer. 

Under trial prisoner. 

Valuation for. 

^^^aiver 

Writ of prohibition 
Miscellaneous. 

Absence of. 

—^Absence of — Assumption of jurisdiction — Effect 
on proceedings. 

Where a Court a«!Fumes jurisdiction which it has not, 
its proceedings are void, because they are without juris- 
diction. {Middleton^ J,C.') MaHOMED v, Mt. WaHAB 

Jan. 169 I.C. 819 = 37 Cr.L.J. 197 = 1936 Cr.C. 
1163 = A.I.R. 1936 Pesh. 174. 

Absence of — Order in case not pending — Vali- 
dity, 
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JURISDICTION— Absence of. 

An order passed in no pending case is without juris- ; 
diction and cannot be taken advantage of by a party j 
specially when it is passed without notice to the other | 
side. {^BagttUy^ J.) MaUNG LaT v. MaUNO KYAW i 
THA. 147 I.O. 130 = 6 EB. 167=A.I.E. 1933 
Bang. 8. 

-““Absence of — Privy Council appeal — Compromise 
during pendency — Power of High Court to pa^s decree, ' 

Where after the grant of leave to appeal to the Privy , 
Council, the parties coinpromised the suit and applied 
to the High Court to pass a decree in terms of the com- 
promise. 

Heldy that the High Court had no power to do so, as 
it would supersede the first decree. (^Murphy and 
Nanavati, /J.) GURURAO v. RaMACHANDRA. 67 
Bom. 369 = 6 LB. (Bom) 74 = 145 I.C. 286 = 36 
Bom.L.B. 413= A.I.B. 1933 Bom. 244. 

Absence of — Waiver — Effect, 

It is a well-settled rule that proceedings which are 
wholly without jurisdiction can have no legal effect and 
that as a general rule even a waiver on the part of any 
of the parties cannot cure the defect of jurisdiction. 
Execution sale held without jurisdiction set aside. 
{Wazir Hnsan^ C,J. and Pisheshwar Nath^ /.) HarI 
Saran Das v, Pyare Lal. LB. 1931 Oudh 394 = 
134 LO. 602 = 8 O.W.N. 927 = A.LB. 1931 Oudh 398. 
Accounts. 

Accounts — Suit for — Basis for jurisdiction. 

The pecuniary jurisdiction of the Civil Court is or din 
arily speaking governed by the value stated by the plain- 
tiff in his plaint and if a suit for partnership accounts 
having regard to the valuation in the plaint is within 
the jurisdiction, .such jurisdiction is not ousted by the 
Court ultimately, finding that a decree for a sum exceed- 
ing the limits of its pecuniary jurisdiction should be 
given to the plaintiff. {Courtney-Tcrrell s C. /., /Cul- 
want Sahay and James ^ JJ.) MT. U'rKEHAN KUER 
Z/. MT. Kabutai. 6 R.P. 495 = 148 I.C. 679 = 13 Pat. 
344 = 16 Pat.L.T. 131=A.LR. 1934 Pat. 204 (S.B.). 

Acquiescence. 

See also CONSENT OF PARTIES, infra. 

-Acquiescence — Omission to raise objection in 

written statement — NTo right to plead subsequently that 
the suit is not maintainable. See TRANSFER OF PRO- 
PERTY ACT, S. 53. A.I.R. 1935 Bang. 489. 

Appeal. 

——'Appeal — Forum — Suit for redemption filed in 
Munnff's Court — Appeal remanded for ascertaining 
improvements amounting to Rs, 5,000 — Appeal to Dis- 
trict Judge or High Court. 

In a redemption suit tlie value of the suit for purposes 
of jurisdiction of the trial Court had been fixed at 
Ks. 99. The suit was dismissed but on appeal, the 
appellate Court remanded the case to the trial Court 
for a finding regarding the value of improvements made 
by the mortgagee. On remand the lower Court found 
the value of improvements to be Rs. 5,000. An objec 
tion Was then taken that the value of the improvements 
being Rs. 5,000, the appeal lay to the High Couit and 
not to the Distiict Judge, 

Held, that for purposes of jurisdiction in the trial ' 
Court the value of the suit was Rs. 99 and on the dis- 
missal of the suit it lemained the same for purposes of , 
the appeal to the District Judge. Hence the appeal had , 
been properly valued and was cognizable by him. The 
fact that the value of the improvements was Rs. 5,000, | 
did not oust the jurisdiction of the District Judge lo i 
entertain the appeal and to decree the amount in favour ■ 
of the mortgagee as a condition precedent to the re- I 
demption of the mortgage, if he ultimately found that * 


JURISDICTION— Civil Court. 

the mortgagor was bound to pay foi the improvements, 
(/rt/ Lal, J.) Mast Ram v. Mahomed Khalil. 
135 I.C. 49 = 1 B. 1932 Lah. 33 = 32 P.L.R. 102 = 
A.I.B. 1931 Lah. 684. 

[R. 15L. 5l2 (523)(F.B.).l 

Appeal — Forum — Valuation. 

The general lule is that the value fixed by the plaintiff 
in hib plaint must prima facie be the basis for deter- 
mining the forum of the suit or appeal arising out of it. 
Hat the position is different if it is found that the plain- 
tiff has deliberately under- valued or over-valued his 
claim with the object of having the suit tried or the 
1 appeal heard by a Court which would not have jurisdic- 
! tion to try the suit or hear the appeal in case the cLaim 
. is properly valued. The position is also the same where 
the plaintiff has acted recklessly in fixing the valuation 
; of the suit. (^Btsheshwar Nath and Pullan, JJ.) 

; PiTAM Singh v. Hishun Narain. 6 Luck. 426= 
iI.R. 1931 Oudh 147 = 130 I.C. 339=7 O.W.N. 1188 
' = A.I.R. 1931 Oudh 68. 

[B. 15 Lah. I5l (174) (F.H.).J 
Caste. 

1 Caste — Caste question — Civil Court. See C. P. 

! CODE, S. 9. 

: ‘ ■' ■■ '“"Caste — Expulsion from — Procedure to be follow- 
I ed — Court's jurisdiction. 

The general principles applicable to the expulsion of 
members from a club also govern cases of expulsion of 
persons from caste; the expulsion must be in accordance 
with the rules of natural justice, which means primarily 
that the accused must have a fail hearing and that the 
I expulsion must be in accordance with the rules. All that 
i the Couit can do is to see that the rules are obeyed as 
I they stand. Failure to follow the lules will make the 
I acts of the caste liable to be questioned in Courts of Law. 
'[{^Beaumont, C.J. and Rangnekar, J.) RaTANSEY 
1 ViRji V, MeGHJi Hirji. 36 Bom.LB. 901 = 1531. 

! 0. 283=7 R.B. 224 = A.IR. 1934 Bom. 431. 

; [F. 37 Hom.L.R. 003 (620).] 

‘ Cause of action. 

i Cause of action — Contract — Sale of goods — Pay- 

i ment for goods at buyer’s place by Ilundies — Seller dis- 
I counting Hundies at his place — Suit for damages by 
' buyer at his place for short delivery and inferiority of 
i goods — Maintainability. See C. P. CODEJ, S. 20 ic). 

i68M.L.J.504(r.B.). 

' ' ' " -Cause of action — Meaning. See C. P. CODE, 

' S. 20 (c). 58 Cal. 539 = A.I.R. 1931 Cal. 659. 

C.I.F. contract. 

' — —C. /. F . contract — Place of delivery of goods. 

In the case of a C. 1. F. contract the place where the 
documents are to be tendered or symbolical possession 
. of the goods sold is to be given, or price for the goods 
i is to be paid is not necessarily the only place which 
I would decide the question of jurisdiction. The place 
' where the goods are to be delivered does also help to 
I decide the question of jurisdiction. {Mehta, A.J.C .) K, 
A. ZiPPEL V. K. D. Kapur Co. 26 S L.R. 167 = 
I.R. 1932 Sind 99 = 139 I.C. 114 = A.I.B. 1932 
Sind 9. 

Civil Court. 

See also CIVIL AND REVENUE COURTS, infra, 

Civil Court — Acts of Municipal Committee — 

Ultra vires — Interference. See PUNJAB MUNICI- 
PAL ACT, S. 188. 152 I.C. 850 = A.LR. 1935 Lab. 

196. 

— """Civil Court— Assessment or taxation by a 
Cantonment Board. See CANTONMENTS ACT (1924), 

Ss. 84 AND 88. A.LB. 1933 All. 163. 
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-Ctvtl Cou/'t — Coficurreut remedy with Income^ 

'ax Offucrs, 

It is competent foi a Civil Court to make a declaration 
that the re{;i‘-tiation of the partnership instrument was 
null and void, and this course may bt taken by the 
Court notvxithstancling any concuiient remedy in that 
behalf anchor the Ifk ome tax Act, that may be open to 
the plaintiff and therefore notwithstanding the fact that 
the plaintiff applied as asses^ee to the Commissioner of i 
Iniciine tax for cancellation of the registration under S. I 
33 and that the application was rejected, the (\mrt is 
entitled to make the declaration, iPagt\ C,/. and J)as^ 
/.) NACHIAPPA CHETTYAK v SeCRKI \RY OF 

STATE. 11 Bang. 380 -149 I.C. 845 - 6 B.R. 327- 

A. I.R. 1933 Bang. 229. 

■ Ci7>tl Court — J)ec>au\i hein^ m pos<ie^sum of 

hereditary lease— Suit f>y heir ami donee for possession. 

Where the derca*-ed is shown not to have had under- 
proprietary rights hut only a hereditary lease the Civil 
Courts have no juiisdirtion to enteitain a suit by the 
heir who is alscj the donee for possession of land. 

{ litihe^k^var Nath and Nana7nitly , J IllSHU NaTH 
S^ran SiNr.H e. JuORAj Kuak. 8 Luck. 676 = 6 I. 

B. COudhL) 23=1441.0 967 = 10 O.W.N. 143= 17 R. 
D. 147 = 14LR. 130 (Rev.) = AlR. 1933 Oudh 191. 

Civil Court — Efcciment from buildin<^ land. 

A suit for (‘ject merit from a plot of land leased for 
building puiposes is cognizable by the (Ivil and not by 
the Revenue Court. {SuIatrnan.C-J. and lif/tkertt, /.) 
Tfka Ram V. Sri Thakur daoji Maharaj. 152 

I. C. 189 = 7 BA. 286=^- 4 A.W.R. 1105 = 1934 A.L,J. 
674 = 18 B.D. 240 = 15 L.R. 260 (Rev.)- A.I.R. 1934 
All. 787. 

C/ril Court — Modifieaiion of pozver by legtsla- 

tize enactment — Sfnet proof. 

The Civil Courts are pnma facte entitled to determine 
all civil matters; legislation that ousts their jurisdiction 
must lie very c.Trefully examined, and unless the t^'ouits 
are satisfierl that the conditions upon W'hidithey are 
cuisted aie fulfilled to their owm satisfaction, they w'ill not 
hold that they are debarred from inquiring into any | 
mutter befoie them. They will not take the mere 

of the authority w’hich ousts them, unless the law 
definitely state.s that they.ure bound to do so. {Hayuley. 

J. ) MAUNG RA J.ATec LlOUlDATOK, C’EMMENDINK 
THATHAHITA CO-OPERATIVE .'sOCfETY, ITD. 11 
Rang. 125 = 149 I.C. 120 = 6 R.R. 287-A.IR. 1933 
Rang. 124. 

Civil Couit — Municipal employee — Dismi'^sal of 

— Cause of action — Right of suit — Special procedure 
laid down — Jurisdiction of Court— Extent of. See 
boiMRAY District Municipal Act (1901), Ss. 46 (c) 
AND 184. 26 S.L.R. 435 and 469. 

Cml Court — Mnutdpal tax~V\trzi vires levy — I 

Suit to contest — Maintainahility — Bengal Miunctpal 
1884, .9. 261. 

The question raised w.as whether on the facts stated . 
it could be said that the enliie area in respect of w’hich j 
licence fee was levied by the Municipality under S. 26l, , 
Renqal Municipal Act, was “a yard or depot for trade in | 
jute'"' and W’hether the levy was ultra vires. j 

Hiff that the question related to the basis of assess- I 
merit and that the Civil Court had jurisdiction to enter- ? 
tain the suit. (Guha. J.) Jesraj JatCHandi.aL Baid 
V. Chairman of the Commis.sioners of Natore. 
68 Cal. 1356 = I.R. 1932 Cal. 222 = 136 I.C. 642 = A. 1 
I.R. 1932 Cal. 177. 

• C/Z'tl Court — Plea of bar of fiirisdtetton 

of — Onus. 

Civil Courts must be taken pnma facie\.o have juris- 
diction to entertain and dispose of all suits ot civil 


j nature and the onus is upon tho.se who allege that the 
' Civil Courts have no jurisdiction in any particular 
I instaiice to make out the ground on which it is 
■ contended the Court has no jurisdiction. {Anantha- 
j knshna Atyar and Cornish^ JJ>) N.ARAYANASWAMI 
I Bahadur v. Rod \ Thammayya. 1930 M.W.N. 946. 

Civil Court — Prerogative act of (jovernment — 

Suit in Civil c;ourt — Maintainability. See MYSORE 

Regulation (VII of 1923). 13 Mys.L.J. 228. 

Civil Court — Pri7>ate debutter estate — Suit to 

ft a nu scheme — Maintai nabih ty. 

Where some of the heirs of the founder of a private 
: debatter trust sued for the fiaming of a .scheme and the 
other heirs did not join them though they had been 
I served with notices. 

I /A'A/, (1) that the Civil Couit had jurisdiction to 
enteitain the suit ; (2) that the heirs who did not join 
the plaintiffs in the institution of the suit could bo pre- 
! sunied not to have an objection to the prayer of the 
plaintiffs being granted. \Mallik and Guha. J J f) 

\ Rabindra Nath Mandal Chandi Charan 
Manual. I.R. 1931 Cal. 864= 134 I.C. 576 = 53 C.L. 
J. 621-A.IR. 1932 Cal. 117. 

Civtl Court — Purchaser of share of landlord’ i, 

rent — Suit af^ainsf tenant for rout — Forum. 

Where a purchaser of a share of the rent to which 
certain landlords were ei' titled sued the tenants for rent, 
the suit is cognizable by a Civil Court. 6l PL.R. 
1912, Foil. (Addison, J.) ISHAR v. Dl'l'l'U. 12 
Lah, 433 =134 I.C. 1119 =32 P.L.R. 924 = I.R. 1932 
Lah. 151-A.IB. 1931 Lah. 623 

'Civil Court — Relation of lender and borrower 

Stitt for money. 

Where the claim is for recovery of money lent by the 
plaintiff to the defendants, the suit is tiialfie by Civil 
Couits. It is immaterial vvhethei the money is paid by 
the plaintiff direv t to the lovenue authorities, 'The fact 
that the plaintiff is the landlord and the defendants .are 
his tenants vvoiiiil make no difference. (Jat J.al. /.) 
Dhkla Ram Singh z. c»ul Shkr. A.I.R. 1934 Lah, 
165 (1). 

Civil Court — Resumption of inatn land — Tahiti^ 

dar yrantiny[ paita to person tu possession — Civil Court 
cannot question validity of grant. 

Where, on the re.sumption of an inam land, the Tah- 
sildar finds that a particular peison is in possession and 
giants him the patta in respect of that lanrl the action 
of the Tahsildar is within the scope of his authority and 
a Civil Court cannot question the validity of the grant. 
26 Mad. 268 and 30 Mad. 270, Dist. ^Madhavan Natr, 
/) KRISHNASWAMI PlLLAl v. EKAMBARKSWAR AR. 
A.I.R. 1936 Mad. 725. 

Civil Court — Special tribunal set up by statute 

— If has exciustz'e furisdiction. 

When the legislature has set up a special tribunal for 
the purpose of determining certain questions as to rights 
W’hich are the creatures of an Act of the Legislature, 
then the jurisdistion of that tribunal is exclusive, and 
the Civil Court cannot take cognisance of such matters. 
(Nastm All, /) MaHEDAR RahaMAN MIA v. 
Kanti Chandra Basu. 61 Cal. 980 = 154 I C. 82^ 
7R.C. 428 = 59 C.L.J. 623 = 38 C.W.N. 838 = A.I.R. 
1935 Cal. 10. 

Civil Court — Statute giving right and present 

tng remedy — Suit in Civil Court — Maintainability — 
Act affirming ri ght existing independently and prescribe 
ing peculiar remedy — Remedy by civil suit — Avail- 
ubtltiy. 

If a right is given to an individual by a statute, and 
I the mode of obtaining that right is also provided in the 
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JURISDICTION—Civil Court. 

statute itself, a suit to enforce that right is not main- 
tainable in the Civil Court. When a right is created by 
a statute, the only remedy available for the infringe- 
ment of that right is the one provided in the statute 
itself. Even assuming that the right existed indepen- 
dently of the statute and that the statute only aftirmed 
it and provided a peculiar form of remedy, that parti- 
cular remedy is exclusive, and the jurisdiction of the 
Civil Court is baired by necessary implication. {Mac- 
pherson nnd Kluija Mahomed Noor^ J/-) SEC'KKIARY 
OF State Kameshwar Singh Bahadur. 16 
Pat. 246 - 160 1.0. 916 = 8 R.P. 387 - 16 Pat .L T. 
877 = A.I.R. 1936 Pat. 87. 

Court — Suit for declar ation that certain 
land ts not partible — Question of title tnvolied, 

A suit for a declaration to the effect that certain land 
was excluded from the oi dinary ^hamdat and could not 
be partitioned involved a question of title and the Civil 
Court has juiisdiction to entertain the same. (^Ham- 
son and Dahp Sins^/i, J /.) MOHAMMADA z'. JhaNDA. 
I.R. 1931 Lah. 861-133 I.O. 893-32 P.L.R. 545- 
A.I.R. 1931 Lah. 654. 

Civil Court — Suit to recoz'er revenue — Dues not 

fallini^ under Punjab Tenancy Act, 1887 — Matniatn- 
abihty. 

Where ceitain Brahmins who were in tl e position of 
jagirdars sued certain Kajput^ who were in proprietary 
pos^es-ion of lands to recover ceitain revenue which had 
been reserved to them and it appeared that no portion 
of the produce lepiesented any piiestly dues. 

Held, that the dues were not covered by the provi- 
sions of the Punjab Tenancy Act and that the suit was 
consequently not cognizable by the Civil Court. {^Sliadt 
Lai, C,f. and Broadjoay, Jf) ViDYA DHAR t'. 1)11. A 
Ram. I.R. 1931 Lah. 873-32 P.L.R. 477-134 I.C. 
105-A.I.R. 1931 Lah. 652. 

•Civil Coiut — 'dzveepstake — Suit to establtsh rt^ht 

undo . 

The question as to who among two persons is the 
true ownei of a winning number in sweepst.ake is a 
matter for the Civil Court and a Criminal Court can- 
not be used for that purpose, {^f.ort William:^ and S,K, 
Chose, JJ) SiiLR Singh z'. Jitendranath Sen. 
59 Cal. 275 -I.R 1932 Cal. 5-36 C.W N. 16-134 
I.C. 1045-54C.L.J. 253= 33Cr.L,J. 3 = 1931 Or.C. 
759 = A.I.R. 1931 Cal. 607. 

Civil Court — Ultra vires action of Municipal 

Committee, 

A Civil Court is entitled to adjudicate upon the ques- 
tion of ultra vires or Ultra vires of an action of a Muni 
cipal Committee and give proper relief to the aggrieved 
party. Validity of procedure under S. 81 of the Punjab 
Municipal Act gone into. 11 Lah. 276, Rel. on. (/r// 
Lai, J.) Abdult.ah z/. The Municipal Committee, 
Delhi, I.R. 1931 Lah. 758 = 133 I.C. 278 = 32 P.L. 
R. 172-A.I.R. 1931 Lah. 315(2). 

Civil and Criminal Courts, 

Civil and Criminal Courts — Powei of 

Criminal Court to adjudicate upon the rights of land- 
lords and tenants on orders of Civil Court. See B. T. 
ACT, S. 26 F, CL. 6 (/;;). 61 C.L.J. 586. 

Civil and Revenue Courts. 

See also CIVIL COURT, supra AND REVENUE 
COURT, infra, 

- Civil and Revenue Courts — Adverse possession — 

Decision of question as to. 

Only a Civil Court can decide finally as to whether 
adverse possession exists or not ; and when the question 
arises before the Revenue Couit, it must adopt the pro- 

Q. D.-II— 70 


JURISDICTION— Civil and Revenue Courts. 

cedure of S. 98, Tenancy Act, and refer the parties to a 
civil suit and not decide the point itself. Neglect to da 
so IS a failure of juiisdiction justifving interference in 
revision. F, C f) SaDHU RAM :. Mehr 

Shah. ISLah.L.T. 43. 

-Civil and Revenue Courts — Building lease by one 

of several co-shareis in respect of agricultuial land — 
Remedy of others — Suit for joint possession and demoli- 
tion of buildings — Maintain ibility in Civil ('ourt. See 
C o-,>harers— JOIN r POSSK.^SION. 1936 R.D. 410 = 
A.I.R. 1936 All. 967. 

Civil and Revenue Courts — Ca<ie falltny^ undei 

both in part — Forum. 

Where a suit is paitly cognizable by the Civil Court 
and partly by the Revenue (‘ourt, the Civil Court must 
decide the whole case. 6 O.W.N. 1095, Appl. {Iveane,, 
S.M) Durga Upadhia z'. Raji’shwaki Prasad. 

15 R.D. 482 = 12 L R. 229 (Rev.). 

Civil and Revenue Coutts — Claim fallinet under 

b oth — P raced ure . 

Where one of the claims is tiiable by a Cavil C^mrt 
while the other is triable by a Revenue C^ourt, the whole 
claim does not become triable by ‘'uch a C’ourt. The 
proper course in such a ease is to h.ive the plaint amend- 
ed so as to bung the i laim within the jurisdiction of the 
Civil or Revenue (]^'>urt. J.') RUKNUDDAUL- 

LAH V. Mahomed Umar Daraz Ali Khan. I.R. 
1932 Lah. 533 = 138 I.O. 755 33 P L.R. 766 = A.I.R. 
1932 Lah. 695. 

Ci7>il and Revenue Courts — Claim that land 

should be included in particular vtllaye — Kumaun. 

A suit claiming that a particular land should be in- 
cluded within the boaiidarit^s of a particular village in 
Kumaun falls within the puiviewot the Nayabad Rules 
in Kumaun ann is theiefoio tiiable only in a Revenue 
Court, though oidinarily a suit of that natuie w'ould 
ordinarily fall within the jurisdiction of the Civil Couits. 
{Drake Brockman J.Mf) (iOPAL Da8 v. KeDAR 
Singh. 18 R.D. 406 (2) -15 L.R. 509 (Rev.). 

Civil and Revenue Courts — Con fit it of jurisdic* 

tion — Interpretation of Act to avoid 

Although the decision of a Civil C^ourt as to title or 
possession is always binding on the Keverme Court, a 
conflict of juiisdiction betw’ecn the twi) (Courts should 
ahvays be avoided. (Mukerji and Ak'Uf, JJd) SaCHIN- 
dra Kukar Roy v. Nahendka Klshore Roy. 149 
I.C. 712 = 6 R.C. 619 = 57 CL. J. 669 = A.I.R. 1934 
Cal 156. 

Civil and Revenue Courts — Decision by Civil 

Court — Power to Rcuenue Court to reopen. 

It is not permissible for Revenue (Courts to go behind 
the decision of Civil Courts and reopen matters already 
decided by competent judicial authority. {Irving, F.C.) 
Sapakas V. Mt. Amiran. 13 Lah.L.T. 40. 

Civil and Revenue Courts — Decree of Civil Court 

— Revenue officer’s duty to recognise and give effect to 
See Mutation— Decree OF Civil Court. 13 Lah. 
L.T. 63. 

Civil and Revenue Courts — Decree for culiiva^ 

tory possession. 

Although a Civil Court might give proprietary pos- 
session to a party, it cannot grant cuitivatory possession. 
\oppcnheim, S.M. and Drake Brockman, /.M.) 
Dwarika Singh v, Saida Bibi. 18 R.D. 616 = 15 
LR. 662 (Rev.). 

Civil and Revenue Courts — Lease — Plaintiff not 
party to — No relationship of landlord and tenant — 
Suit for possession — Civil Court — Jurisdiction of . 
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Where the plaintiff is no parly to the lease and the 
lease is ineffectual a^^ainst him, no relationship of land- 
lord and tenant comes into existence between him and 
defer.dants as to make it necessary for the plaintiff to 
eject the detentlants through the Revenue Courts. The 
position of the defendants as against the plaintiff is 
merely that of trespassers, and the relief for possession 
can be granted by the Civil Court. (Case law discussed.) 
{S nvastava and Smith, J J,) RAM RUP v. SPKCIAL 

Manahkr, Court OK Wards, Balrampur Estate. 
9 Luck. 365 = 6 R.O. 329 -147 I.C. 910 = 11 O.W.N. 
193- 18 R.D. 97 = A.I R. 1934 Oudh 65. 

Ctvtl and Revenue Courts —Matter luitkin the 

dXClMtve cognizance of revenue Court — Order — Suit to 
tetiatide^Maintainibility. 

Wlien a matter exclusively within the jurisdiction of 
a Court of Revenue ha.s been tried and decided by the 
Court as between the parties, no subsequent suit will lie 
in the Civil Court having for its sole object the annul 
merit of the decree passed by the Court of Revenue. 6 
O.W.N. 1214, Foil. i^Raza and Buhcshivar Nath, 
//•) jAGE.sHWAk Singh v. Rameshar Uaichsh 
Singh. IR. 1932 Oudh, 364 = 139 I.C. 498 = 16 R. 
D. 472 = 13 L.R. 303 (Rev.) = 9 O.W.N. 610 = A.I.R. 
1932 Oudh 273. 

Ctvtl and Revenue Courts — Objection regarding 

forum — IVhether can be raised tn appeal. 

Objection regarding jurisdiction referring to the 
nature of Court (Civil or Revenue) in which the suit 
should be brought, can be raised in appeal for the first 
time. A.I.R. 1931 All. 35 (F U.) and A.I.R. 1924 P.C. 
95 Rel. on. (ZWA///, /.) ALI HUSAIN ?/. 

Harhanga Lohar. I.R. 1931 All 829 = 1341.0. 
263 = 16 R.D. 623 -A.I.R. 1931 All. 406. 

Civil and Revenue Courts— Part of claim cog- 
nizable by Ctvtl Courts, 

('ivil C'ourts have jurisdiction to entertain suits which 
cannot be brought in Revenue Courts, although part of 
the claim is of a nature cognizable exclusively by the 
Revenue (.ouit.s. {^Dhavle and James, //.) PADMA 
CHARAN NAIK re ASHUTOSH CHANDRA MITRA. 13 
Pat. 610 = 6 R.P. 701 = 160 I.0. 55 -A.I.R. 1934 Pat. 
439. 

Ctvtl and Revenue Coutts — Proprietor — Recogni^ 
tion by Ctvtl Court — Payment of dues to him — Order by 
Revenue Court. 

When the Civil Court has recognized the status of a 
person as proprietor, the Revenue Court may order pay 
nient of dues to him even though (heie has been no 
mutation, {fnang, F.Cf) MaHAIN SHAFI MaHO- 
MKi). llLahLT. 95. 

Civil and Revenue Courts — Question of pro- 
prietary title— Dispute between co-shareis as to posses- 
sion of nt l.nul, .V.v AGRA TENANCY ACT, S. 27l, 
EXPL. II. 18 RD. 664. 

Cvi'il and Re~i>tuuc Courts — Question of status of 

tenant — Duty of Revenue Courts — Order referring 
parties to Cnnl Coutt — When to he made. 

It the iluty of .i Revenue' Court in cases where it 
can legally decide the question of status of a tenant to 
finally decide the matter. It is only in cases where 
iinder-proprictaiy rights are claimed with some prtma 
facte justification, that a Revenue Court should refer the 
zemindar to the Civil (^<^urt, without coming to any 
definite decision, since only a Civil Court has jurisdiction 
in such cases. (AO/u*, .9. I/, and Grant, J.Mf) Maha- 
RANA OF DHOI.PUR r/. COKUL PRASAD. 1936 R.D. 
602 = 1935 O.W N. 1187. 

——^Ctvtl and Revenue Com ts — Revenue Court passing 
decree zoithout funsdtetion — Plaintiff dispossessed tn 


JURISDICTION— Civil and Revenue Courts. 

execution — Suit for possession. 

Where the plaintiff is dispossessed of his lands in exe- 
cution of a decree which has been passed by a Revenue 
Court without jurisdiction in that the decree was passed 
against the plaintiff’s father who was dead at the time 
and the plaintiff, though brought on the record as his 
representative was not served with a notice or heard 
before the decree was passed, a suit brought by the 
plaintiff in a Civil Court for the possession of 
his land is competent. {Tek Chand and Monroe, //.) 
liUDHA V. Maula Baksh. A.I.R. 1934 Lab. 841. 

Civil and Revtnue Courts — Suit comprising 

tenancy holding and other property. 

Where a suit is brought in the Civil Court relating to 
a holding as well as other property, such Court has 
jurisdiction to grant lelief in matters relating to tenancy. 
The suit so far as it i elates to other property has to be 
brought in the Civil Court ; and it would be obviously 
excessive to require the plaintiff to file tw’o separate 
suits in respect of two different kinds of property belong- 
ing to the same person, when the matter has to be 
settled in one Court. {Oppcnheim, S.i'lf. and Drake 
Brockman, J.M.) BlNDHYACHAL UPADHYA v, 

Sahdeo Rai. 18 R D. 436 = 16 L.R. 572 (Rev.). 

Ctvtl and Revenue Courts— Suit for damages 

for ivrongful cutting of crops — Dispossession of tenant 
plead ed — F orum . 

The plaintiff alleged that he was the sub tenant of a 
particular plot and that the defendants have wrongfully 
cut away the crops sown by the plaintiff from his field 
on 6th October, 1928. He claimed damages for the 
losses of the crops. The defendants denied that the 
plaintiff was the sub-tenant and pleaded that the hold- 
ing had been surrendered long before that date and 
that the crops had not been sown by the plaintiff. A 
question as to forum having been raised. 

Held, that if the plaintiff was dispossessed from its 
holding as a result of the cutting away of the crops 
which had been sown by him, he might have instituted 
a suit in the Revenue Court for the recovery of posses- 
.sion of his liolding and also f(jr compensation for 
wrongful dispossession under S. 99 of the Agra Ten- 
ancy Act. If he could have ( lainied adequate relief 
through the Revenue Coui t, he w'as bound under S. 230 
to have recourse to it. The mere fact that the relief 
claimed by him is not in form identical with what he 
might have claimed is immaterial. On the other hand 
if the plaintiff was really not dispossessed fiorn his 
holding at all but his crops w^ere cut and removed his 
remedy would lie in the Civil Court. {Sulaiman, A.C.J. 
and Smith, J.) Khu.SHI KaM Manta. I.R. 1931 
All. 699 = 1331.0. 639 = 12 L.R. 331 (Rev.) = 1931 
A.L.J. 692 = 16 R.D. 664 = A.I.R. 1931 All. 758. 

Civil and Revenue Courts — Suit filed in Civil 

Court in respect of grove — Letters Patent Appeal — Ahw 
plea by plaintiff that suit zvas not cognizable by Civil 
Court — Practice. 

Wheie the plaintiffs filed a suit in the Civil Court on 
the allegation that the subject-matter of the suit w^as a 
grove in the possession of the defendants who w'ere the 
Zamindars, it must be assumed against them that they 
treated the propeity as if it was not a land within the 
meaning of the Agra Tenancy Act. A plea by the plain- 
tiffs raised for the first time that the suit was not cogni- 
zable by the Civil Court will not be entertained in the 
Letters Patent appeal. {Sulaiman, C.J, and Bennet, ./.) 
Anrudh Rai 7/. Sant Pr \SAD Rai. 57 All. 891 = 
165 I.C 569=7 R.A. 947 = 1936 A.L.J. 838 = 1936 
R.D. 182 =1936 A. W.R. 474 = A.I.R. 1936 All. 746 
( 2 ). 
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JUBISDIOTION— Civil and Revenue Courts. ' J CRISDICTION— Contempt. 


Ctz'tl and Revenue Courts — Suit in respect of \ 

village service Inam. i 

Where the holder of a village service inam can get 
relief only by insisting on his title as office-holder and on 
the character of the lands attached to the office as 
emoluments, the principle of exclusive jurisdiction of 
the Civil Court will apply. {V aradachanar, /•) 
Ramalingam V. Veerabhadradu. 69 Mad. 61 = 
161 I.C. 447 = 8 R.M. 826 = 42 L.W. 568 = 1935 
M.W.N. 1071 = A.I.R. 1935 Mad. 914 = 69 M.L.J. 
890. 

'Civil and Revenue Courts — Test as to question of ^ 

jufisdiction. 

Where a Court has to decide whether Civil Court has | 
jurisdiction to try the suit or not, the proper question to I 
be considered is not whether the plaint could be filed in 
a Civil Court, but whether it was or was not a suit that j 
could be decided by a Revenue Court, Wheie a suit 
could be decided by the Revenue Court, it should l3e 
decided by that Court and not by a Civil Court. {Pullan^ 
J.) ALi Husain v. Harhanga lohar. I.R. 1931 
All. 829 = 134 I.C. 253 = 15 R D. 623 = A.I.R. 1931 
All. 406. 

Conflict of laws. 

—Conflict of laws — Law of ship’s flag. See SHIP- 
PING. 26 S.L.R. 222 = A I R. 1931 Sind 124. 


When a Court has no inherent jurisdiction in any 
matter it cannot acquire it by consent or acquiescence 
! of the parties nor can a partial payment made in dis- 
* charge of an obligation imposed by an agreement incor- 
, poiated in an order passed without jurisdiction, make 
I the order executable. {Sudhedar^ Staples and Afiyoifi^ 

I A./.Cs.) Gangaram Tekchand Firm v. Dharamsi 
I JETHO Co, Bombay. 169 I.C. 739=31 N.IiR. 43 
: (Supp.)=8 R N. 133 = 18 N L.J, 295 = A.I.R. 1936 
j Nag. 250(FB.\ 

I Consent of partus — C out t having no jurisdiction 

I — Conunt of defendant — Dsfect not cured. 

If the Court has no jurisdiction having regard to the 
! subject-matter of the suit and the failure of the plaintiff 
to obtain the necessary leave of the Court, no consent 
expiess or implied on the part of the defendants can 
cure the defect. \^Panckridge, J.) SEW i) AVAL KamjeK- 
das V. Official Trustee of Bengal. 58 Cal. 
768 = I.R. 1931 Cal. 820=134 I.C. 436 = A.I.R. 1931 
Cal. 651. 

— ■■■■ 'Consent of parties — Court's jut isdiciion not 
, modified. 

j The consent of parties canivot affect the jurisdiction 
! of a Court. It is not open to the parties to agree that 
I a suit under S. 92, ('. P. Code, which the District Court 
! alone is competent to dispose of should be stayed pend- 
) ing disposal of a question regarding the public nature 


Consent of parties. 

"‘Consent of parties. 

When a Judge has no jurisdiction over the subject- 
matter of a suit, parties cannot by their mutual consent 
convert it into a proper judicial process. 11 Bom. 153, 
held overruled; 9 All, 191; 11 Mad, 26 and A, I. R. 
1923 Lah. 425, Rel. on. {IValsky J.) VeNKATARaMA 
Chetty V. angathayammal. 6 IR. (Mad.) 220 
(2) = 146 I.C. 204- 38 L.W. 896 = A.I.R. 1933 Mad, 
471. 

Consent of parties or acquiescence 

No consent or acquiescence of parties can cure a lack 
of jurisdiction in law. If a Court has no authority in 
law to hear and decide an appeal, its decision on appeal 
is one made without jurisdiction. {Dunkley, /.) Ko 
Sit Yarz/. Ma Shwe Taing. 152 I.C. 144 = 7 R. 
R. 145 = A.I.R. 1934 Rang. 312. 

Consent of partus or acquiescence — If can vali- 
date proceedings without jurisdiction. 

If a Court assumes to act where it has no jurisdiction, 
its proceedings are all utterly void and have no effect 
either by way of estoppel or otherwise; its judgment is 
not meiely voidable but void; its proceedings are in 
fact a mere nullity. And, where no juri.sdiction exists, 
no action or inaction upm the part of the parties can 
invest the Court wuth any authority so as to covert the 
proceedings before it into a proper judicial process. 
(Case-law refeired.) Where after the passing of a preli- 
minary and final decree on the Original Side of the , 
High Couit in respect of property outside its territorial 
jurisdiction a Full Bench of the High Court holds that 
the original side has no jariMliction to entertain such 
mortgage suits, the Court has not from the beginning 
of this suit the slightest jurisdiction and accordingly, its 
orders passed in the suit are a mere nullity, not suscep- 
tible of being made valid by any consent or waiver of 
or by the parties. As a valid decree the preliminary 
decree does not exist; nor does the final decree, and 


I of a trust in an independent pioceeding in a subordinate 
j Court. {Muktrji and Bennett JJf) RAJA RAM v, 

I CHHOTAY Lal. I.R. 1931 All 267 (1)= 130 I.C. 299 
(1) = AI.R. 1931 All. 332. 

■■■■ " "Consent of parties — Irregular procedure — Adop- 
tion of — Subsequent objection — Sustainability, 

Though consent of parties cannot confer jurisdiction 
on the (^ourt, there is a distinction between jurisdiction 
and procedure. If the parties consented to an iiregular 
procedure, the Court would not be exceeding its juri.sdic- 
tion in adopting that procedure and the party who had 
consented to such irregular procedure cannot sub- 
sequently be allowed to /impugn it. (^Pakenkam Walsh ^ 
J.) NARASAYYA RAMAGOVINDAM. 38 L.W. 337 = 
149 I C. 192 = 6 R M 611 = A.I R. 1933 Mad. 763. 

Consent of pirties — Whether can confer juris- 

dution. 

When the Judge has no inherent juri.sdiction over the 
subject-matter of a suit, the parties cannot ])y their mu- 
tual consent, conveit ir into a proper jiulicial process. 11 
Mad. 26, Kel. {Bwkland. /.) BlCUMCHANI) ChuRU- 
I RiA zc dekpchand Doogar. 68 Cal. 1251 = I.R. 
1931 Cal. 903 = 134 10. 903 = A.I.B. 1932 Cal. 67. 

[Reversed 59 C 327.J 

Contempt. 

'Contempt — Bench of High Court hearing cri 

intnal appeals — Power to hear applications for contempt 
of mo f us si I Courts. 

Applications for contempt cannot be subject-matter of 
reference by the lower Court to the High Court. Such 
applii aliens cannot be heard by a Bench of the High 
Couit hearing criminal appeals unless they are specially 
! referred by the Chief justice. {Lott Williams and S . 

I K. Chase, //.) AxMULYA CHANDRA BHADURI v. 
I Satish Chandra Giri. 1932 Cr.C. 287 = 137 I.C. 
: 238 = I.R. 1932 Cal- 281 = 33 Cr.L.J. 444 = 35 0.W.N. 
I 1265 = A.I.R. 1932 Cal. 254. 

i - - ' " "Contempt — Execution of orders passed — Contempt 


no valid proceedings can betaken subsequently Proceedings. 

basis of these decrees. (Case-law referred.) {Braund, /.) | 3, Court has jurisdiction to make an order, it has 

Bank of Cheitinad v, S. P. K. V. R. Firm. 160 < necessarily jurisdiction to enforce the order; and the law 


I.C. 818 = 8 RR. 437 = A.I.R. 1935 Rang. 617. ; does not allow its machinery to be clogged in this res- 

Consent of parties— Court having no inherent | pect. In matters of contempt the jurisdiction of the 

furisdiction. i Court is Somewhat larger. {Kama, /.) KlL.\CHAND 
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JUEISDICTION— Contempt . ; 

l>EVCHAND & Co. V. A JODHYAPK ASAD SUKHANAND. j 

59 Bom. 10-154 I.C. 162 = 7 R.B. 288- 36 Bom. 
L.R. 892 = A.I.R. 1934 Bom. 452. 

Contempt — Residence of party not mateiial. See 

CONTEM i>T. 67 Mad. 831 = A.I.R. 1934 Mad. 423 = 
66 M.L. J. 650. 

Court seized of a case. 

— Court seiztd of a — Finding or to absentc of 

propet ty wtt/un jnrtsdtrtion — Kffcit. 

Wheie the ('ourt is sci/ed of a case, the Court should 
pioceed \\ith it though it is found that theie I** no pro- 
perty in suit ^vithi^ its jurisdi':tion. {Mtlnc. J C f) 
Tayakally V. Riiti Fa'ima. I.R. 1932 Sind 17 = 
135 I.C. 267= A.I R. 1932 Sind 67. 

Criminal jurisdiction. 

See also IIk^H Coijkt, 

■ Criminal junsdietion — hnropeons eotnvniting 
offence outside Fritish India — Powers of Htnh Court 
to entertain complaints 

If there is any power to try European ^ for an offence 
committed outside British India tlie complaint shoulfl 
be lodged on the Original and not on the Appellate Side 
of the Ilig.'i ('ourt. (A’.w/v//, C, J. and Pearson. J.) 
SasadHAH ACHAKJYA, In the matt. r of. 1932 Cr.C. 
177 = TR 1932 Cal. 230- 136 I C. 598=33 Cr L.J 
322-35C.W.N. 1082 = A I.R. 1932 Cal. 229. 
Determination. 

Determination — Allei^ations in plaint. 

The (juestion of jurisdiction should be determined on 
the allegations in the plaint. (AV-r/w/, /.) K.M.KA 
PKKSiiAD V. jAN(.r Singh. I.R. 1931 All. 651 = 133 
10 411-A.IR.1931 All. 664. 

Determination — Alleiiaiions in plaint material. 

The question of jurisdiction should in the first in- 
staiK'e be decided (ui the .statement of facts as disclosed 
in the plaint. (^Pullan and Niarnatullah^ //.^ JOTT 
PRASAD 7 /. IIAR PRASAD I R. 1932 All. 558 = 139 
I.C. 346 = 1932 ALJ. 567=16 RD. 429- 13 LR. 
266 (Rev.) -A.I.R 1932 All. 473. 

“ Determination — Civil or Revenue Conn — 
Court finding; on nn'esti gation that it has jur isdiction- — 
Abstiue of aiscrtivn in plaint — P.ffeit of. 

Although as a general propo.sition it may be said that 
the question of juiisdiction is to be determined by the 
allegaticms in the plaint, it cannot be ^aid, after the 
Comt on an investigation of the case comes to the con- | 
elusion that it has juiisdiction, that there was no juiis- 
diction in the ('ourt merely because of the absence of an 
usseition in the plaint. {ICort, J.) KaNCHAN TfI.I v. 
Moda Mahion. 16 Pat.L.T. 109--7 R.P. 271 = 
152 I.C. 906 A.I.R 1934 Pat. 593. 

• Detei mi not rat— Mode of. 

It is wall .''cttled tli.it the question of jurisdiction is 
to be dei erminc'd witli referem'e to the allegations in 
the plaint and not with lefcrence to the pleas. Where 
it was alleged in the plaint that according to the agree- 
ment, which w'as the liasis of the suit, the amount 
claimed w'as payable at thejilace wheie the suit wras 
fileii, the question of juiisdiction could not be separated 
fic)Mi the meiits of the case^ and the Court should allow 
the paities to produce their lull evidence in regard to 
the execution of the agreement before coming to any 
decision as to whether the suit was cognizable by it or 
not. {Ran lit faf /.) COMMERCIAL CREDIT CORPO- 
RATION, LTD. Mahomed Mahboob Ali Shah. 
1611.0.726 = 7 RL. 201 (2)=36 P.L.R. 6 = A.I.R. 
1934 Lah. 803. 

Deter mt nation — Preliminary issue. 


JURISDICTION— Foreign Court. 

When a question of jurisdiction is raised, that has to 
be decided first before proceeding further with the 
matter. {Reilly and Anantakrishna Ayyar, J/,) 

Krishna Iyer v. Surbarama Iyer. 66 Mad. 689 = 

I. R. 1932 Mad. 801- 139 I.C. 877 = 1932 M.W.N. 
234 = 35 L.W. 666 = A.I.R. 1932 Mad. 462 = 62 M.L. 

J. 550. 

Determination — Suit as framed. 

The jurivliction of a Court has to be determined pri- 
marily on the suit as framed. {Bhide, /.) SECRETARY 
of StA'J E FOR INDIA V. BAHADUR CHAND. I.R. 

1931 Lah. 863 = 133 I.C. 895 = A.I.R. 1932 Lah. 67. 

Divorce. 

'—’—-“-^Divorce — Christian British subjects — Mysore 
Com ts. 

(^ourts in Mysore have no jurisdiction to make decrees 
for dissolution of marriage or for judicial seuaration in 
respect of ("hiistian British subjects. 3 Mys.C.CLK. 
78, Foil. {Rama Rao and Sreemrasa Iyer. //.) KENT 
V. Kent. 9 Mys L J. 269. 

Duty of Court. 

Duty of Court, 

The question of jiiri.sdiction is as a rule .i very ticklish 
one. If a (Jouit in which a suit is brought can reasona- 
bly assume jurisdiction, it should not tuin away a suitor 
merely because in the t ase of some other Court there 
could not possibly be any doubt on the giound ot 
jarl-'diction. {Mehta. A./.C.) K.A. ZlPPKL 7'. K.D. 
Kapur & Co. 26 S.L R. 167 - I.R. 1932 Sind 99 = 
939 I.C. 114 = A.I.R. 1932 Sind 9. 

Estoppel. 

Estoppel— Whether can confer jurisdiction. 

Estoppel against a paity cannot confer juiisdiction 
on a Court when it had none. {Snlaitnan, A.C.J.. Boys 
ami Banerji, J J.) MAHABIR SiN(?H v. NaRAIN 
'Pewari 64A11. 25- I.R. 1931 All 812-134 I.C. 
236 = 1931 A.L J. 715 = A.I.R. 1931 All. 490 (F B.). 
[R. 9 Luck, 435 (45l)(F.P>.)] 

Execution 

See Execuj’ion— Jurisdiction. 

Foreign Court. 

poret lift court — Charge — Creation over ptopert) 

outside Court's j m isdntion — Validity. 

Quaere , Whether charge created by Court of foreign 
jurisdiction over the property outside its jurisdiction is 
on the face of it invalid and does not affect the mortgage 
security of subsequent mortgagee. {Snbhedar, J.C.) 
RAMKHISHNA NANDRAM?'. (iANESH NARAIN. 30 
NLR. 303 = 16010. 20=6 RN. 279 = 35 Cr.L J. 
1063 = 1934 Cr.C. 658 = A I R. 1934 Nag. 149. 

Foreign Court — Court in Native State — Order 

of adjudication .is insolvent — Prior attachment of 
movables by Biitish Indian Couit — Effect. See C.P. 
Code, S 64 —Insolvency Subsequent. 60 I.A. 
167 = 66 Mad. 405 = 64 M.L.J. 662(P.C.). 

Foreign Court — Native State Court — Decree 

— Objection in exetution — Maintainability — Party if 
need apply to — Native State Court for review of 
judgment. 

It is open to a judgment debtor against whom a 
decree has been passed by a Native State Court to 
object to its validity on the ground of want of jurisdic- 
tion in the ('ourt to which the execution has been 
transferred. It the decree pa^'sed is without jurisdic- 
tion and therefore a nullity, he can certainly claim that 
he is not bound by it. It is not incumbent on him to 
go to the Court of the Native State and ask that 
j Court to review its order. By doing so he may be said 
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JURISDICTION — Foreign Court. 

in one sense to subject himself to the jurisdiction of that 
Court. His remedy is to object to the execution in the 
Court to which the execution has been transferred and 
which is executing it. (^Sul ami Ntamaiullah^ fj^ 

Sheo Tahal Kam 7a Binaek Shukul. 63 All. 
747-136 I.C. 353-I.B 1932 All. 177- 1931 A. I. J. 
653-A.I.B. 1931 All. 689. 

[R. (A ivr.l. J. 512 (534). Appr. 57 M. 824 (826).] 

Foreign Court — Native .State Court — Ex parte 

decree in personal action — Effect — Submission to 
jurisdiction— What amounts to. .SV^- C |>. CODE, S. 13. 

1931 A.L.J. 653-A.I.R. 1931 All. 689. 

Foreign State. 

Foreign State — Property in Berar — Court in 

British India — Jurtuiution to pass dei ree m respect of. 
The Courts in Hnti>.h India have no jurisdiction to 
pa^s a decree in re'^pect of property situate in Hcrar, 
that is, in a foieign territoiy. (Ca'^e law refer led.) 
{Suh/iedar and Pollock^ BaJIR\ 0 VlTllOBA “o, 

Sakdarmal. 31 N.L.R. 357-158 I C. 697-8 R.N. 
95- A.I.R. 1935 Nag. 192. 

■ ■ "^Foreign State — Pioperty situat-' tn — Poioer of 
British Indian Court to atta- h before uiigment. 

A Civil Court oon''titiitefl by Order in Council under 
the Foreign Jurisdiction Act is n(jt competent to attach 
before judgment, moveable property of a defendant 
British subject which is in a foiei^n State {Bro id:a ly 
and Ahdul Qidir ^ J J f) Mkla BiSli vN I)\S. 

ISLah. 206 -I.R. 1931 Lah 1014 -1341.0. 822 = 32 
P.LR. 645-A.I.R. 1931 Lali. 723. 

Forum. 

-Forum — Agreement for service — Suit for 

remuneration — Absence of failure of justice — Interfer- 
ence. See C. P. CODE, Ss. 20 AND 21. A.I.R. 1934 
All. 549. 

Forum —Choice of—Ne^o Act taking effect after 

accrual of cause of action— Applicability, 

A right of action is different from the choice of the 
forum, 'rhey may be a vested right of action when the ’ 
cause of action has accrued before the old Act had 
been altered, but there can be no vested right in the 
choice of a particular forum. If the legislature has 
thought fit to deprive the Civil Court of it.s jurisdiction 
to entertain suits of a paiticular nature, a plaintiff 
cannot compel a Civil Court to hear his suit merely 
because his cause of action had av:crued before the 
new Act depriving the Civil Court of its juiisdiction 
was passed. {Sulaiman, A.C.J. and Smith, /.) HazaRI 
Tkwaui 7'. Maktula Chaubain. I.R 1931 All. 834 
-134 I.C. 450-15 R.D 684-1931 A.L.J. 844-A. 
I.R. 1932 All. 30. 

Forum — Life imuran e. — Claim. 

In the case of .a suit against an insurance company 
to recover the amount of a life insurance policy, the ' 
death of the assured is a pait of the cause of action. Ho 
a suit against the insurance company can be brought 
where the insured died, 22 C.W.N. 5l7; 41 I.C. 392, 
Foil ; 1 Kang. 231, Not Foil. ^Baker,/.') Light OE 
ASIA Insurance Co., ltd. v . Bai chanchal. I.R. 

1932 Bom. 596-140 I 0. 262 = 34 Bom.L.R. 815 = 
A.I.R. 1932 Bom. 392. 

[R. 28SL.K. 192(194)] 

Forum — Machinery and plant — Mortgage of 

land With machinery and plant permanently fixed — 
Suit on — Forum — If to be instituted in Court zvithin 
7vhose jurisdiction they are situate. 

Machinery and plant, permanently installed and 
established on land approximate to land in law and are 
no longer chattels ; as betw’een a mortgagor and mort- 
gagee, they pass to the mortgagee as part of the land. 
A suit therefore to enforce such a mortgage must be in- 


i JURISDICTION— High Court. 

i stituted in a Court within whose jurisdiction the machi- 
nery, etc., are situate. {CunliF'c/j.) lUJDllsiNG BaL- 
CHAND V. ARNHOLD & CO. 39 O.W N. 1018. 

Forum — iMaltctous prosecution — ■ Suit for 

damages. 

The defendant instituted criminal jiroceedings at pl.ure 
D against plaintiff who was residing at phue C. 
Summons was sei ved on plaintiff at C and as a lesult of 
proceedings, plaintiff sued to recover special and general 
damages for maliLious pioseCuiu>n. 

Held, that pait of the l au.'-e of action arose at place 
C and with leave under Cl. 12 of the Letters Patent the 
Court at C had juii'*cliction to enleitain the .suit. {Pert 
Williams, J.) Alexander Ukault v. Indra 
Kulshna Kaul. 60 Cal 918- 38 C.W.N. 120=147 
I.C. 455 -- 6 R.C 331 - A.I R. 1933 Cal. 706. 

Forum— Principal and .n’cni — Suit by agent at 

his plate of business — If p> oper. 

Delend.'ints who h.id a shop at a place in F.nidkote 
State used to send oriliTs for goods l)y ptjst to plaintiffs 
who are connnis^'ion agents at Delhi, and the latter 
executed the ouleis by despatching the goudb from Delhi 
to Faridkote. After the dealings went on foi '-ometime 
one of the paitner.s of the ])laintilfs* firm went to Farid 
kote whore the .iccounts w‘ere gone into and a balance 
was stiuck in the books of the plaintiffs showing a 
bal.ince in their favour Plaintiffs sued upon the entry 
in the .iccijunts at Delhi. It was found that payments 
had been made to the plaintiffs at Delhi. 

Held, the (Jourt at Delhi had jurisdiction to entertain 
the Sait, and the fact that a iialance was struck in 
f'aridkote did not make any diffeitnie in the relation- 
ship of parties w’hich was one of commission agent and 
princip.il. {Tek Chand, J) ChanDU I.AL KiSHORI 
I Lai. 77. Ghanlshi Lal. 162I.C. 802 (l)-7 B.L. 330 
C1)-A.I.R. 1935 Lah. 68. 

High Court. 

See also ('ONTEMPT, supra, INSOLVENCY, 
Lunacy and Writ of PROHiurriON, mfra, 

-llssth Court — Calcutta High C-airt, Original 

Side — Offence^ committed by resident Bntish subjects 
outside British India, 

Quaere. — Whether the Original Side of the High 
Court, Calcutta, has any jurisdiction to try British 
subjects resident within its jui inflict ion for offences 
committed outside Biitjsh India. {BuJdand, /.) 
SaSADHAR ACH AKJYA re SIR CHARLES 'rEOAKT. 1932 

Cr.C 341 = 137 I.C. 674 = I R. 1932 Cal. 362 = 36 C. 
W.N. 1086 -A.I.R. 1932 Cal. 394 

—High Court — Extraordinary criminal jurisdiction 

of. .SVt' LKiTEUS Patent (Calcuita), Cl. 24 35 

C W N. 782 - A LR. 1931 Cal. 646. 

—~/Ii^h Court — Pj7oer to issue order of injunction 
agitnst non- resident. 

The order of one Indian Court may be effective 
against a person within the jurisdiction of another 
Indian C'ourt. Injunction order issued by Calcutia High 
Court against person seeking to institute proceediiiL^ in 
the Court at Agra. {Port Williams, J.) A. Milton 
cSt Co. V. OiHA Automobile Company. 57 Cal. 
1280 -I.R. 1931 Cal. 380 = 130 I.C. 252 = A.I.R 
1931 Cal. 279. 

'High Court— Stay of suit — Pendency of second 

1 appeal — Po^ver of High Court to stay later proceeding. 

An application f(jr stay of a subNeijuent suit in the 
lower Court because a previous suit in its second appel- 
late stage is pending before the High Court can be 
made on the principle of S. 10, C. P. Code. But the 
attempt should first be made in the Court below to have 
the suit stayed and failing that the application may be 
made to the High Court. (Sukrazoardy and Patterson, 
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JURISDICTION— Injunction. I 

y/.) Makhant-al Choudhury j-'. Chandi Nath 
Majumdar. IR. 1931 Cal 670 (lj = 133 I.C. 222 
(l)-53 C.L.J. 619-- A.I.R. 1931 Cal. 779 (1). 
Injunction. 

SfC aho High ("OURT, supra, 

lujHUitton — Intcum orJt'} — Poiuer of Court \ 

Denial of junuiicfton of Coutt. 

The p ivsei of the Court to pirant a temporary injunc- 
tion is not limited by the absence of any finding op the 
question of jurisdiction which has been rai-ed in the 
case. Prima facte until such a (]uestion is decided in the 
nep;ative a Coiiit has jurisdiction to do all act" and take 
any action that may be s.uKtioned Inw in connection 
with the case. {,Tapp, J ) KaRTAR SlNGH (iAVANI v. 

Ladha Singh. I R. 1931 Lah. 634-132 I.C. 586 = 
A.I.R. 1931 Lah. 624. 

Injnnctton — Persons hvinjr within jiifisdiction 

— Act 1 complaint i of committed outude — Remedy by 
way of tnj unction, 

A Court can issue an injunction against persons with- 
in its jurisdinion restraining them fiom doing acts out- 
side the juri-diclion, but it will not do so unless that 
remedy is likely to be an effective on, [Pea^ley^ C,/. 
and ('arm di, /.) VENK ATACH AI.AM V. RAJAGOPAL 
NAiniT. 65 Mad 966 =1932 M W N. 835 = 36 L.W. 
498 = 141 I.C. 660 = A.I.R. 1932 Mad. 706 = 63 M.L. 
J. 568. 

Insolvency. 

’•/;/ wlvency —Insolvency petition— Debtor lestdim^ 

tnmofusstl — Court havtmp jurisdiction bcin^ closed — 
Power of Jliiih Court, 

The High (’ourt has no power to entertain a petition 
for the adjudiiMtion of a debtoi , w ho is outside the limits 
of the Piesidency town, as an insolvent, even though the 
mofiissil Court having jurisdiction in the matter is at the ' 
time closed for summer recess. 52 M«id. 52 -— 55 
090, Foil. {Peadey, C,J. and Paidsw<dl, J ) YELI.A- 
MANDA 7' KA(iHAViAH 57 Mad. 443- 6 R.M. 552 
-39LW 493- 148 10.849 = 1934 M.W.N. 167 = 
A.I.R. 1934 Mad 314- 466 M.L J, 428, 

Insolvemy — Suit by unsecured cieditor in 

foreign State — Injunction lestiaining progiess of suit — 
Permissil)iliiy. Sec SPhCIKlC RELIEF ACT, S. 53, 
35 O.W.N. 997. 

Insolvency Court, 

In<!oh>enry Court — Inherent po7vers — Kattfica- 

it on of Receiver's errors. 

'fhe Insolvency t'ourt has inherent jurisdiction to 
lectify the Receiver's eriors oi mistakes or to revei^e or 
modify his acts or decisions. fohiistone, /.) IlAVFT.l 
Sh ah v. Mt. Zohra Tan. I.R. 1931 Lah. 844 (2) = 
133 I.O. 876 (2) -32 P.L.R. 698 = A.I.R. 1932 Lah. 
84. 

Judgment. 

— Jiid lament — Delivtiy after handingj erver charge 

to sucie^^or — Validity 

A judgment delivered Iry a Sessions Judge after 
h.uiding over charge to his mk cessor and after vacating 
his ofticc is without jurisdiction and bad in law. ; 
{Pan Iter; t and King, Ram KaTTAN 7'. £m- 

PEROK. 1932 ALJ. 763- 1932 Or C. 700 = 1 R 
1933 All 32 ( 1) = 141 I C 31 34 Or L J. 112 (1) - I 
IS L.R. 749 (Cr.) = A I.R. 1932 All 582. j 

Lunacy. i 

■ Lunacy — Person not reading in Calcutta — | 

Jurisdiitiou of On giitaf Side, Calcutta Ilnrh Court, | 
The Original Side of the Calcutta High Court has no ; 
jurisdiction to direct an inquisition or appoint a guar- I 
diaii ot person or property in tlie case of an Indian who I 


JURISDICTION-Objection to. 

is alleged to be a lunatic and is not resident in Calcutta 
but resides outside the local limits of the Ordinary 
Original Civil Jurisdiction of the Couit. 57 Cal. 533, 
Cons. {Pamkridejc^ J) PHANINDRA CHANDRA- 
'6k'\\ In the matter of. 58 Cal. 919 -I.R. 1931 Cal. 

I 652 =133 I.O. 188= A.LR. 1932 Cal. 91. 

Meaning of. 

Aleaning of. 

Jurisdiction is the power to hear and determine. It 
rlues not depend on the regulaiity of thr exercise of the 
povrer, 48 C. 138, AppI {Mukeij'i and Peniiet, 
JJ.) JAI Raj Singh v. mustafai Begam, I.R. 1931 
All. 446=131 I.C. 878=1931 A L.J 301 = A.IR. 
1931 All. 425. 

. Meaning of — Erroneous order — If can be chal- 

, lenged collaterally . 

Jurisdiction is the power to hear and decide and the 
power to decide is the powei to decide erroneously as 
well as correctly. Hence unless an order, even if it is 
wrong has been vacated, it is operative betw’een the 
parties and cannot be ignored and challenged collateral- 
ly in a different proceeding. {Ferros, J.C. and 
O'Sullivan, A. J.C.) M UR LI MAT. S ANTE AM v. BANAR- 
siDAS & Sons. 155 I.C. 895 = 7 R.S. 212 = 28 S.L.R, 
366 = A.I.R. 1935 Sind 62. 

! Objection to. 

See also PECUNIARY JURlSPICTION, infra. 

! Objection to — P' at lure to plead bar under S. 109, 

8. T. Ait— Effect, 

A judgment of a Court having jurisdiction over the 
Subject-matter and the parties of the suit is not void 
mciely because a bar which had been placed on the 
Court's pow'er such as under S. 109, B. T. Act, had not 
been pleaded. Such a judgment cannot be challenged 
collaterally. {E ha j a Mahomed Noor and Dhavh , J J,) 
ClRWAH NARAYAN MAHTON V. Kamla Prasad. 
12 Pat. 117 I.R. 1933 Pat 109 - 142 I.C. 113 = 13 
Pat L.T. 737 = A I R 1933 Pat. 104. 

[F. 69 M.L J. 196(201).] 

... Objt ction to — Failure to raise — If raises estoppeC 

A judgment of a Court without jurisdiction is a nullity 
I ami lailure on the part of a person to question jurisdic- 
. tion does not estop him subsequently to challenge the 
' legality of an order on the score of absence of jurisdic- 
tion. {Subheaar^ A. J.C.) JAGANNAIH BRIJRAJ V. 
KhaJA P aj.SUDUIN. 31 N.LR. 408 = 159 I.C. 584= 

: A.I.R. 1935 Nag. 212. 

, Objection to — Late stage — Validity- Intc/ feyencc. 

' in revision. 

Where the parties went to trial on the merits and 
after the evidence of both parties had been recorded and 
' arguments heard, the issue as to want of jurisdiction 
1 wras raised by the Subordinate Judge suo motu. 

Held, in revision, the order of the Court retuining the 
! plaint was not justified and that the same should be set 
aside. {Tek Chaiid. J.) FazAL DiN v. Ghulam 
M ustafa. I.R 1931 Lah. 431 (2) = 131 I.C. 303 (2) 
= 32PL.R. 737. 

Objeitioii to — Maiiitai liability in revision. 

An objection to jurisdictiem on the ground that the 
suit w*as triable by a Civil Court and not by a Revenue 
Court cannot for the first time be raised in revision, 
when it does not appear to have been raised in the 
earlier Courts. {Drake Broikman, J M.) GoPAL DaS 
V Kkdar Singh. 18 R.D. 406 (2) = 16 L.R. 509 
(Rev.). 

'Objection to — Omission to raise in time — Waiver, 

If a Judge is competent to try a cause and the parties 
without objection to join issue and go to trial upon the 
merits, the defendant cannot subsequently dispute his 
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JURISDICTION— Objection to. 

jurisdiction upon the giound that theie were irregulari- 
ties m the initial procedure, which, if objected to at the 
time, would have led to the clismisvsal of the suit. The 
irregularity in assuming jurisdiction is w’aived if no 
objection is taken in time, {h'haia Mohamad Noor ani 
Varf»a,/J.) THaKURAIN KUSUM KUMARI t/. BrSES- 
WAR Lal Marwari. 14 Pat. 356-157 I 0. 316-^ 8 
EPat. 109== 16 Pat.Ii.T. 536 = A. I. R. 1935 Pat. 
439. 

Obfeciion to — Party undcr-valtiiug—Rii^ht to 

object ui execution^ 

A party \Nho is lesponsible for an under- valuation 
cannot subsequently object in execution pioceedings on 
the score of such under-valuation. Pashtd^ /.) 

Gian Ghand Charanji Lal. sep.IiR 238 = 
155 I.C. 229 = 7 R L. 661=A.I.R. 1934 Lab. 804. 
Objection to — Point to be ratted in ivritten state- 
ment. 

The proper way to plead to the jurisdiction of the 
Court is to take the plea in the VNritten statement and as 
a substantive part of the defence. {Rankin, C .J. and 
Pearson, J.) SeCRETARV OF STATE FOR INDIA v, 
Golabrai Pai iram. 59 Cal. 150 = 135 IC. 873 = 
I.R. 1932 Cal. 169 = 35 C.W.N. 930 = A.LR. 1932 
Cal. 146. 

■ ■ ’ -‘'-‘Objection to — Power of Court to decide. 

If the question of jurisdiction is to be decided by the 
Court itself with reference to the existence or otherwise 
of a particular fact in bar of the trial there is no want 
of inherent jurisdiction. The question of jurisdiction 
should in such a case be decided by the Court itself. 
{Khaja Mahomed Noor and Dhavle, //.) GiKWAR 
Narayan Mahton Kamla Prasad. 12 Pat. 
117 = I.R. 1933 Pat. 109-142 I.C 113 = 13 Pat.L.T. 
737 = A I.R. 1933 Pat. 104. 

Objection to — Pioper time for See SUITS 

VALUATION ACT (1887), S. 11 (1) {b\ 13 Pat. 344 

= A.I R. 1934 Pat. 204 (S B.). 

Ohjeetton to — Raised in appeal — Sustainability, 

An objec tion to territorial jurisdiciioii cannot be up- 
raised for the first time in appeal unless failure of ju'«tice 
is shown. {Proa /way , O C and P/tide, /) NlHAL 
Chani) V. Dal Singh. IR. 1932 Ijab. 193 = 136 
I.C. 17 = 32 P.L.R. 874 = A.I.R. 1932 Lab. 135. 

, -Objection to — Waiver — Court having no jurtsdic- 

iion over suhrect-mattcr of action. 

When a Court has no jurisdiction over the subject- 
matter of the action in which an order is made, such 
order is wholly void and the maxim applies that consent 
cannot give jurisdiction. But when in a cause which 
the Court is competent to try, the parlies without objec- 
tion join issue and go to trial, the defendant cannot sub'^e- 
quently dispute its jurisdiction upon the ground that 
there were iiregulaiities in the initial procedure, which, 
if objected to at the time, would have led to the 
dismissal of the suit. In such a case the objection to 
the exercise of the jurisdiction is considered as waived 
because it was not taken at the time the exercise of the 
jurisdiction was first claimed. 36 Cal. 193, Foil. {Sub- 
hedar^ Staples and Niyogt, A.J.Cs.) GaNGARAM 
Tekchand Firm v. dharamsi Jetha Co„ Bom- 
bay. 31 N. L. R. 43(Supp.) = 8 R.N. 133 = 159 I.C. 
739= 18 N.L J. 295 = A.I.R. 1935 Nag. 250 (F.B.). 

Objection to — Waiver — Respondent in appeal 

asking for security for costs — If amounts to. 

A respondent is an appeal who has asked for secuiity 
or co.sts must not be deemed thereby to have waived 
fis objection on the ground of want of jurisdiction. 
\\Pandraiig Row, /.) KuPPUSWAMI Chetty v. 


JURISDICTION — Restitution ot conjugal rights. 

Ayyammai Ammal. 1936M.W.N. 552=8 R.M. 79 
= 156 I.C. 916 = A.I.R. 1935 Mad. 723. 

Objection to — Waiver — When confei-. jurisdic- 
tion — Inherent want of juristliction and irregular 
assumption of jiiiisdiction — Distinction — .Suit to declaie 
that deciee is null and void as being made without 
jiirisdietion — Maintainability, See C. P. CODE, S. 21. 
18 N.L J. 295 (P.B.). 

action to — When (an he ratsid. 

Objection founded on a point of jurisdiction can be 
taken up at any stage of the case {Middleton, J.C . 
and Mil Ahmad, A. /.C ) Dost MohammaD z/. Jai 
Ram. 158 I.C. 971 = 8 R. Pesh. 71 = A.I.R. 1935 
Pesh. 161. 

Objection to — When can be raised, 

A question of jurisdiction may lie raised at any stage, 
at any rate of an appeal. {Kendall, /.) Annul. JALIL 
Khan Kunwar v. Gulab Sin(;h. 17 RD 309 = 
149 I.C. 1066 (2) = 6 R.A. 1013 = 14 L.R. 252 (Rev.> 
= A.I.R. 1933 All. 392. 

Pecuniary jurisdiction. 

I 'Pccnniaty jurisdiction — Date of decree, not of 

execution maten il. 

A Court which passed a decree does not lose jurisdic- 
tion to execute the same meiely because subsequent to 
the decree its pecuniary jurisdiction has been curtailed. 
Where the Judge passing the decree had jurisdiction to 
pass a decree for the amount but his successor before 
whom the execution application was made had only a 
more limited jurisdiction so that he could not entertain 
such suit. 

Held, that the succeeding Judge was competent to 
enteriain the application for extHution. {Milter and 
M.C. Chose, JJ.) ABDUS SaTIAK v. MOHINI MoHAN 
Das. 149 I.C. 1024 = 6 R.O. 681 = 37 C.W.N. 679 = 
A.I.R. 1933 Cal. 684. 

Pecuniary juiisdiction — Objection to — Time for. 

See SUITS VALUATION ACT (1887), S. 11 (1) {b). 13 

Pat. 344 = A.I.R. 1934 Pat. 204 (S.B ). 

Pecuniary jumdicti on— Objection to — Waiver 

— EffeA of. 

In the matU'i of pecuniary juiisdiction, the waiver c^f 
a party is not sufficient to clothe the Court with jurisdic'- 
tion which it does not otherwise jrossess. {Pandrang 
Row. /.) KUPPUSWAMI ( HKT'IY 7 AYYAMMAI 
Ammal. 1935 M.W N. 652-8 RM. 79 = 156 I C. 
916 = A.I.R 1936 Mad. 723. 

Pecuniary jurisdiction — Value of suit exceeding 

jurisdiction — Proceedings comm non judtcc. See C. P. 
CODE, O. 7, R. 10. 153 I C. 53 = 37 P.LR. 125. 
Privy Council. 

Privy Council — Iiish apptals 

The Privy Council has jurisdiction to hear an appeal 
from a decision by the Supren.e Court of Irish Free 
State. (Saorstat Pireann.) (Case law' referred ) {ford 
Ch'UHellor.) PERFORMING RIGHT SOCIETY, 1/1 D. 

7 ;. Urban District Council of Bray. 124 I.C. 
894 = 32 P L.R. 20 = I.R. 1930 PC. 270 = 1930 A.O. 
377=99 LJP.O. 116 = A.I.R. 1930PC. 314 (P.C.). 
Restitution of conjugal rights. 

■ - ‘•Restitution of conjugal rights — Suit for — Resi- 
dence of plaintiff, if sufficient to confer jurisdiction. 

In a suit for restitution of conjugal rights the mere 
fact that the plaintiff has his home within juri^liction is 
not sufficient to give the Court jurisdiction. Where the 
defendant is not resident w'ithin its jurisdiction and the 
t parties had at no time been living together within that 
jurisdiction, the Court may refuse to entertain the suit. 
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jaRISDIOTION -Revenue Court. 

{Butler, /.) LAKSHMI AMMAL v, VeNUGOPALA j 
NAIDU. 149 I.C. 1199 = 6 R.M. 674 (2^ = 1934 M 
W.N 1035 = 39 L.W. 720-=A.I.R. 1934 Mad. 407 = 
67 M.L J. 271. 

Revenue Court. 

See aho CIVIL AND REVENUE COURT, supra. 

Ke 7 Jenue Court — Adjudicatiofi as to tenancy 

rii^ti/s by Civil Court — Binding nature. 

In a ca^e of declarrition of tenant where there 

})as been prolonf 4 ed litigation in the ("ivil Court it is the 
duly of the Revenue Courts tf» earry out the direLtion 
contained in the judgment of tlie Civil (Jourt. {Oppen 
heim,J.M.) AStJUAK AM xMaHOMED YU-SUK. 15 
S.D. 589=12 L.R 323 (RevJ. 

Revenue (\>uii — Ai;> tcultural laud. 

It is the intention ot the law that the Revenue Courts 
.should deal ^Mth agrii'ultui al land and the Civil Crriirt 
with non-agr I' ultural land. \Vh<*re the suit related to .i 
Irarrf-n pk)t ff land Nvithin an agrif ultural area, 

Held, tli.it the land was not non-agricultural and that 
the Revenue C(jurt had jurisdic tiirn. {Oppeu/ieur, S. 
Af. and ICalton, J.A/.) SKI TlIAKUKJI RaSaK liEH \KI 
L^LJ1^' Mt. Phool Kunwar. 13 L R. 289 (Rcv.). 

Revenue Court — CanvaKstn.^ Civil Court's prior 

di Cl u if u — Proprit ty. 

Where the question of piority or otherwise of a 
mortgage has been decided by a (dvil (kjurt it is not 
pi oper tor the Revenue Court to go into the question 
afresh. {OpPeulutm. S M. and Drake Brockman, /.A/.) 
HARI.SH CHANDRA SiNGH r-. NANAK nUX SlNGH. 18 
R D. 330. 

Rt venue C ourt —Deci u on of Civil C ourt — Whe- 
ther can be re opened. 

The Revenue ('ouits have no jurisdiction to reopen a 
matter decided by a competent Civil Court. Where it 
does so, the Kinaniial (Commissioner can interfere in 
revision. (/r7>inir, R. C.) 13ANU MaL v. GaNDA 
Singh. 11 Lah. L.T. 67. 

• -'Re7>enue Court — K/ectment of tenant by landlord 

— Suit to ret over poshes non. 

On the death of an occupancy tenant the plaintiffs 
who claimed to be his collaterals got possession of the 
Iiolding and subsequently obtained a declaration against 
their lamllords that they were entitled to hold the land 
as occupancy tenants. Later on they w’ere dispossessed 
by the landlords and after the expiry of more than one 
year they bi ought a suit for possession of the land on 
the allegation that the landloids had unlawfully dispos- 
sessed them two years before the institution of the suit. 

Held, that the suit was cognizable by the Rt-venue 
(^)urt. {Shadt Lai, C.J. and Broadioay, /,) Pi RAN 
Dri I A r/. Lm.. I.R. 1932 Lah. 407 (1) = 138 I.C. 39 
= 33 P.LR. 64G. 

Revenue Cou> t — Kx pirte ' rder— Setting' aside 

— Kevit70 

It is not admissible for a Rineiuie Otlicer to set aside 
an t’a* parte order in a partition suit except by means of 
a review, (livine:, A'.c .) IlUKAM (JhanD z'. MalAK 
R am. 11 Lah. L.T. 42. 

■Revenue C'ourt — Liiensee — Person planting tiee 
on land — Understanding to give landholder half the 
woofl — Suit m Revenue Com t l)y landholder for value 
of wood — Maintainalnlity. See Agr\ TENANCY ACT, 

S. 3 (4). 1935 R.D. 381. 

— — yv\7'tv///e Conti — Minor challenstinz order parsed 
by — Juriidutiuii of Civil Couit. 

Per Sen, J . — If a minor plaintiff has a right either to 
ignore or to challenge the propriety of an order passed ; 
by the Revenue Court against him in partition proceed- • 


JURISDICTION -Revision. 

ings, the said right is undoubtedly a substantive right. 
A suit to enforce such a right is clearly a suit of a civil 
nature within the purview of S. 9, C P. Code. The 
jurisdiction of the Civil Court to entertain a suit of that 
description exists unless it has been taken away by clear 
legislative enactment. {Snlaiman, Boys and Sen, J /.) 
M V. SiRAj Fatima v. Mahomed All 54 All. 646 = 
IR. 1932 All. 418 138 I.C. 466=16 R.D. 327 = 

1932 A.L.J. 437 = A.LR. 1932 Alb 293 (r.B.). 

'Revenue Court — Recording land as sir — Alodi- 

hcatioH of Civil Court's dtiisiuii. 

A Revenue Court will not record a land a*^ sir if the 
effect of that would be to destroy occupancy rights 
declared by Civil Court. {Drakie Brockman, S. A/, and 
Hfllmts. J.M.) IJISHWANATH MiSRA v. RAM DA.SI. 
15 L.R. 66 (Rev.) = 18 R.D. 58. 

‘Revenue Court — Rights of e.xproprietary tenant 

— Deter mi nation— F onim . 

The determination of the rights of an exproprietary 
tenant is a matter within the province of the Revenue 
Court. {Bisheshioar N ath and Pull an, J ANGNEY 
7/. ARID 1IU.SAIN. I.R 1931 Oudh 131 = 130 I.C. 116 
= 7 O.W.N. 1162 = 14 R.D. 706 = 12 L.R. 6 CRev.) = 
A I.R. 1931 Oudh 62. 

•Revenue Court — Set tff. 

A Revenue ('ourt has no juiisdicfion to entertain a 
claim by way of legal set-off. {Inanct, F 6'.) KESAR 
Singh Tirath Singh. 13 Lah. L.T. 45. 

Revenue Court — Suit to expunge entiy from 

legister or correct entries — If lies. See KlJM AIJN RENT 
AND Tenancy Run-s (19J1)— Jurisdiction. 18 
R.D. 692. 

Revenue Court — Suit to recover haej buha. 

i.\ suit to recover haq buha is maintainable only in the 
Revenue Court and not in the Civil Court. {Johnstone, 
/.) RHACrrA NANI) v. MAHOMED NAWAZ KHAN. 

131 I.C. 338 = 31 P.L.R. 954 = A.I.R. 1931 Lah. 
175. ^ 

Revenue Court — Suit regarding agncultuial 

land — Barren land in agricultural area. 

It is the intention of the law that the Revenue Courts 
should deal with agricultural land and the Civil Courts 
with non-agricultuial land. Where barien land situate 
within agricultural land though not userl for agricultural 
purposes is the subject-matter of suit, the land can be 
treated as agricultural tor purposes of conferiing juris- 
diction on the Revenue Court. {Oppenluim, S. Af. and 
Walton, J.M) RaSAK HEHARI LaLJI v. PHOOL 
Kunwar. 16 R.D. 426. 

’'^Revenue Court — Suit for rent — Forum — Deter- 

mimtion — PeA — Absence of bona fide question of 
title. 

Where a suit is instituted for recovery of rent of land, 
jurisdiction has primaiily to be determined by reference 
to the allegations in the plaint; and when the allegations 
in the plaint make it clear that no bona fide que>tiori of 
title arises, the suit is one for the Revenue Courts. 
{LatiA,F.C.) Mahomed Usman Khan 7\ Abdul 
Hamid Khan. 14 Lah. L.T. 13. 

Revision. 

—————Revision — Poive*s of Court — Ordtmry and 
extraordinary powers — Di stitii tion. 

There is a w’ell lecognized distinction between the 
ordinary povs'ers of a Court and the extraordinary and 
discretionary pow'ers of superintendence or revision. 
These latter powers have never been con^^idered part of 
the every-day machinery of the administration of justice. 
They are invoked as a rule only when the ordinary pro- 
cedure supplies no proper remedy or to correct some 
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JURISDICTION— Small Cause Court. 

manifest illegality or injustice. room field ami Mack- 
Emperokz/ Marino. 69 Bom. 663 = 169 
10. 90 = 8 R.B. 164 = 7 BomLR. 658 = 1935 Cr.O. 
1065 = A.I.R. 1935 Bom. 393. 

Small Cause Court. 

Small Cause Court-Suit for arrears of rent by 

assignee — Cognisability — If suit for debt. See PROVIN- 
CIAL SMALL CAUSE COURTS ACT, SCH. II, Arp. 8. 

160 I.C. 767. 

Special tribunal. 

Special teihmial — Con precedent to vesting 

of jurisdiction not ful piled — Proceedings Joid. 

Where it is provided that lecouis i may be had^ to a 
special form of procedure for the purpose of detei mining 
a dispute or recovering a valid demand upon the fulfil- 
ment of a condition precedent and the condition prece- 
dent to the vesting of jurisdiction in the special tiibunal 
has not been fulfillevl, all the proceedings before that 
tribunal are null and void. 25 Cal. 833 Poll 

(Case-law Rtf.) {Ptigr,C.J,i Dass and Ba U,JJf) 
Rangoon Development Trust v, Pehara and 
Sons 10 Rang 412 = IR. 1932 Rang. 195 = 139 I. 
O. 566 = A.I.R. 1932 Bang. 123 (F.B ). 

— -•-‘Special tribunal — Special remedy — Patty not 
availing himself of — Rffect of. 

When jurisdicrtion has l^een conferred upon a special 
Court for in vestig ition of particular matters, such juris- 
diction is exclusive. Wheie therefore a party having 
a special remedy before the special tribunal fails to avail i 
himself of the same, he cannot be allowed to agitate the • 
same (juestion by means of a legul.ir suit. On that | 
principle if a person served w’ith a notice under S. 9 of 
the Rand Acejuisitiun Act and with notice of the appor- 
tionment proceedings failed to ap[)ly under S. IH of the 
Act, he cannot be allowed to reopen the question of ! 
apportionment by a regular suit. {Bisheshvxir Nath, 
/.) ('HflEI)I RAM V. AHMAD SHAKI, 8 Luck. 295 
--=9 0 W.N 1176 -141 I.C, 674 = I.R. 1933 Oudh 73 
= A.I.R. 1933 Oudh 100. 

Statutoiy prohibition. 

Statutory pt ohihition — Court acting in contra- 

''cntion of — infect of. 

When a ("ourt acts in contravention of a statutory 
prohibition stay is ordered without and taking 

security making proviNion for wh.it is contained in O. 41, 
K. 5(3) (<). C r. Code] it acts without jurisdiction. 
The only jurisdictujn the Court has to grant stay in such 
circumstances is with the consent of the decree-holder. 
Such ordois ought not to be p.is^ed except on such condi- 
tions as a decree holder N likely to agree to and certainly 
never when the decree- holder objects to a stay except on 
conditions. {Bose, AJ.C^ ANANDI PRA.SHAI) 7/, 
<;oviNr)A Papu. 150 I C. 59 = 6 R N. 274 = A.I.R. 
1934 Nag. 160. 

Stay of suit. 

Stay of suit— Pendency of second appeal — Power 

of High Court to stay later proceedings. See lIlGH 
COURT, supra. A I.R. 1931 Cal. 779 (1). 

Submission to. 

— Submission to — Effect of — Small cause suit tried 
on the ofiginal side without obuction — High Court 
Courses open to. 

Where a Small Cause suit is tried on the oiiginaj side 
and the parties do not raise any question of jurisdiction 
in the trial Court and an appeal is preferred to the 
District Judge, it is open to the High Court, on a refer- 
ence made to it under O. 46, R. 7 (2) of the Code to 
adopt one of two alternatives ; (1) to set aside the decree 
of the Court below and direct the plaintiff to present the 

Q. D.— II--71 


JURISDICTION— TerritorialJurisdictlon. 

plaint before the proper Court, and (2) to look into the 
merits of the case and decide whether the deciee of the 
Court below is a just and proper one or not. 31 I C. 
991, Foil. (Courtney-Terrell, C.J> .lit, /.) 

Jaduni Pande 7'. Sheonandan Pande. 11 Pat. 
690 = I.R. 1933 Pat. 46 = 141 I.C. 130 = 14 PatL.T. 
269 = A.I.R 1933 Pat. 31. 

'‘Submission to — Nomresident foreigner taking 

the pica of zvant of jurisdiction and defending case on 
merits. 

If in a suit instituted against a non-resident foieigner, 
the defendant takes the plea of w'ant of jurisdiction but 
also enters appearance, and during the course of a pro- 
tracted trial, produces evidence, cross examines the wit- 
nesses of the opposite party and t.ikes his chance of 
winning the case on merits, it is no longer open to him 
to say that the Court had no jurisdiction to entertain the 
suit. (^Niarnatuilah and Rachhpal Singh, J J.) GaeK- 
WAR Baroda State Railway v. II.abih Ullah. 66 
All. 828 = 16310 824= 7 R A. 611 = 3 A.W.R. 621 
= 1934A.L J. 1093- A.I.R. 1934 All. 740. 

•Submission to — Offence committed on high seas 

— Place of trial. 

The commander of a steamship laid a complaint 
before the Chief Presidency Magi.strate against members 
of the crew charging them with having been guilty of 
rioting and causing grievous hurt while on the high seas. 
Processes however could not be served on them as they 
w'ere not to be found at the address which they hatl 
tliemsr lves supplied to the shipping nffiie. Sulisequently 
after proclamations were issued, all the accused surren- 
dered themselves to the ('hief Presidency Magistrate, 
who transferred the case to the Thiid Presidency Magis- 
trate for trial. 

Held, that the Third Presideiu'y Magistrate had 
juiisdiction to proceed with the trial, although there was 
no evidence to show that the accused were in (.'alcutta 
on the day on which the complaint w'as made. 39 Cal. 
487, Kel. on. {C. C\ Gho^e and Panckridge^ //.) 
Superintendent AND Rememurancfr of Legal 
Affairs, Bengal 7/ Raisai.lek. CO Cal. 44 = I.R. 
1933 Cal. 477 = 14310 774 -34 Cr.LJ. 631 = 1933 
Cr.C. 222 = A.I.R. 1933 Cal. 145. 

Submission to — Person coming to Court as 

plaintiff — I f gives Couit j urisdictitn to entertain cross- 
action. 

A pel son who in the character of plaintiff voluntarily 
submits to the jurisdiition of the (’ouit cannot object to 
the validity of the judgment of that (’ourt on the ground 
that It had no juiisdiction over him. Further, a person 
who comes before the (’ourt as pl.iintiff in general gives 
the (.’ourt jurisdiction to enteit.ain a counter claim, or in 
other words a cioss-action against him. (Alya Bu and 
Dunkley, f/.) K. B. WaI.KKR v. GlaDVS P. WAL- 
KER. 158 I.C. 547 -- 8 R.R. 179 = A.I.R. 1936 Rang. 
284. 

— Submission to — Proceedings closed — Objection, if 

can he taken. 

When there is submission without objection to a 
jurisdiction which is inherent and exists, no objection 
can be taken to mere irregularities in procedure after 
the proceedings are finally closed. (Vivian Bose, A./, 
C,) VlTHAL BALAJI KaSAR V. CHUNNILAL. 31 N. 
LR. 212 = 157 I.C. 242=8 R.N. 37 = A.I.R. 1936 
Nag. 33. 

Territorial jurisdiction. 

'—^Territorial iurisdtcUon — Change of — Power to 
decide pt ndtng cases. 

Unless pending cases are expiessly transferred by a 
notification effecting a change in the territorial jurisdic- 
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JURISDICTION- Test of. 

tion of a Court, or unless there is a specific provision 
in any enactment to the same effect, the Court in which 
the suit or appeal i\a8 instituted does not cease to have 
jurisdiction to decitle the matter, despite the change in 
its territorial jurisdiction. 55 Mad. 801 (F.K), Kel. on. 
{Subkedar. AJ,C.) MaKHANLAL LOLARaM v, 
Pancham I.al. 149 I.C. 718 (2; = 6 E.N. 247 = 29 
N.L.R. 342- A.I.B. 1933 Nag. 318. 

Test of. 

Test of. 

For the purpose of jurisdiction, the criterion is an ex- 
amination of the plaint and not an examination of 
the issue.s which have been framed after the written 
statement has been filed. (Courtuey-Termll, C.J ^ 
Kulwant Sakay and James^ J/.) NarAYan JHa 
NAKONE l'. JOCfNI PKASAIl jHA. 13 Pat. 329 = 6 R. 
P. 410 = 147 IC. 1222=15 Pat L.T. 139=A.I.R. 
1934 Pat. 184 (S.B.). 

Transfer. 

--^"^Transfer — Case pending before Additional Ses- 
sions Jndi'i' — Transfer to Court of Sessions Jud^e by 
another Additional Sessions Judge — Legality. 

There is nothing in the Cr. P. Code which 
gives jurisdiction to a Sessions Judge to transfer an 
appeal from the file of an Additional Sessions Judge 
to his own file; much less has an Additional Sessions 
Judge jurisdiction to transfer a case on the file of another 
Additional Sessions Judge to the file of the Sessions 
Judge. {Young, J.) DAULAT RaM ASTHANa 7 j . 

Emperor. 136 1 0. 262 = 33 Cr.L.J. 168 = I.R. 1982 
All. 76 = 1931 A.LJ. 591 = 12L.R. 113 (Or.) = 1931 
Cr.C. 707 = A.I.R. 1931 All. 436. 

Under-trial prisoner. 

" -^Underdnal prisoner •‘^Cotnplaint regarding 

treattnent tn tail — Power of Court to inquire. 

When a prisoner complains to a Court that he is not 
tieatcd in accordance with the provisions of the Prisons 
Act and the rules thereunder, the Court has juri.sdiction 
to enquire into such a complaint and pass necessary 
orders. The position of a subordinate C’ourt is not 
different in this respect from that of the High Court. 
In such cases however the Court will not insist on a 
public inquiry if public interests are likely to suffer 
thereby. {^Bhtde and Tapp, JJ.) SUKH I)EV Raj v. 
Emperor. I.R. 1931 Lah. 731 = 133 I.C. 69 = 32Cr. 
L.J. 988 = 32 P.L.R. 686 = 1931 Cr.C. 860= A I.R. 
1931 Lah 562. 

Valuation for. 

Valuation for — Basts of. 

A suit must be valued according to the nature of the 
plaint. {Middleton, J.C.) MAHOMED 7j. MT. WaHAB 
JAN. 169 I.C. 819 = 37 Cr.L J. 197 = 1935 Cr.C. 1163 ’ 
= A.I.R. 1936 PesU. 174. 

Valuation fo? — Defeated claimant — Suit for 

removal of attachment and declaration of title. 

Where an unsuccessful claimant desires not only that 
the attachment should be removed, but also that his title 
should be declared as against the judgment-debtors, in 
cases in which the value of the property attached is 
moie than the value of the decree, the value of the suit 
which governs the jurisdiction of the Court to deal with 
it is the value of the properly itself and not merely the 
value of the decree. 39 Mad. 602 .and 17 All. 69, Foil. 
{Baguley, /.) DaW DUT v. Daw Kwi. I.R. 1932 
Rang. 88 = 137 I.C. 64 = A I R. 1932 Rang. 20. 

■ - Valuation for-^ Government promissory notes 

Face value. 

Where the subject-matter of a suit consists of a fund 
consisting of live Government promissory notes of the 


JURISDICTION— Writ of prohibition. 

total face value of, Rs. 5,43,000 and of the market-value 
of Rs. 3,32,587-8-0 the face value determines the juris- 
diction. {Smith, J?^ Mahomed Sadiq Ali Khan 
V. Kazim ali Khan. 9 Luck. 607 = 160 I.C. 193 = 6 

R. O. 619 = 11 O.W.N. 323-'-A.IR. 1934 Oudh 118 
(2). 

■■ Valuation for — Relief not capable of money 
assessment — Basis of valuation — Right of plaintiff to 
put own valuation. 

In a suit for declaration in which the relief sought is 
one that cannot be asses.sed in terms of money, the suit 
properties being properties set apart for charitable pur- 
poses, the market-value of the properties is not the cor- 
rect Ixisis of valuation; the plaintiff however is not 
entitled to put any value he likes for purposes of juris- 
diction. {Band rang Roiu, J ) ACHUTA MOOTHAN v. 

Krishna Moothan. 168 I.C. 1023 = 8 R M. 398 = 
1935M.W.N. 1174 = A.I.R. 1935 Mad. 874. 

Valuation for — Same as that for Couit'fees — 

Mysore Court- Fees Regulation (/ of 1908), S. 4 (xi) 
(cc). 

In a suit by the landlord for ejectment, the valuation 
fixed by the plaintiff for purposes of Court-fee under 

S. 4 {xt) {cc) of the ('ourt-Fees Regulation is also the 
valuation for purpose of jurisdiction. {Doiaswami 
Iyer, C.J. and Mahadez ayya, J.) JAFEK KHAN v. 

Syed Ghou.se. 10 Mys.L J. 25. 

Sec also Abdullah Khan Sab v. Gurusami. 

10 My8L.J.32. 

Valuation for— Suit for removal of dam and 

damages — P'uture damages — If to be valued. See SuiTS 
Valuation act, S. 8. 16 Pat.L.T. 103=A I.R. 
1936 Pat. 160. 

. ... - ‘■Valuation for — Valuation in plaint as deciding 
forum — Grant of interest pendente lite, if material. 

In a suit on mortgage for sale the claim at the date of 
the suit was laid at Rs. 4,477-2-0. The plaint, however, 
contained pi ayer for interests pendente hie and costs, 
etc. The pielirninary decree for sale was for 
Rs. 6,357-7 0. 

Iletd, that the appeal did not lie to the High Court 
but to the District Judge. The value of the suit was to 
be taken to be the amount at which the claim was 
stated in the plaint. {Mukcrji and Ah tier, JJ.) 

Sailendra Kumar PALIT?^ iiari charan Sadhu 
Khan. 68 Cal. 829-- I.R. 1931 Cal. 396-- 130 I C. 
876 = 62 C.L.J. 689 = AXR. 1931 Cal. 169. 

Waiver. 

j See also ABSENCE OK OBJECTION TO, AND PE- 
CUNIARY Jurisdiction, supra. 

IVatver. 

Waiver cannot confer jurisdiction on a Court when 
none exists. If a Court has no juiisdiction over the 
subject-matter of the suit, parties cannot, by consent, or 
waiver, or acquiescence, convert it “into a proper 
judicial process.*' 13 I. A. 134, Foil. {Wadia, J.) 
Mahomed Haji Hamid v. Jute and Gunny bro- 
kers, LTD. 33 Bom LR. 1364 = 135 I.C. 170=1 
R 1932 Bom. 58 = A.l B. 1932 Bom. 42. 

Waiver — Pecuniary jurisdiction — Objection to — 

Waiver not sufficient to confer jurisdiction. See Pe- 
cuniary Jurisdiction, supra. A.IR. 1935 Mad. 
723. 

Writ of prohibition. 

... IVrit of prohibition — High Court's power to 

issue to Controller of Patents — "Court." 

The High Court has jurisdiction to issue a writ of 
prohibition on the Controller of Patents. The Control- 
ler of Patents, though not technically a Court or a* 
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tribunal exercis^ing judicial functions, has a duty impos- 
ed on him to hear and determine objections to appli- 
catiens for lea\e to amend, and to that extent there is a 
fair analogy between his position and that of a Court. 
{.Favckrtdge , J.) NAIIONAL CORBON CO. AND 

Bright Star Bai iery, Co., In re. 61 Cal. 460 = 
162 1.0.914 = 7 EC. 329-38 C.W N. 729-A.IB 
1984 Cal. 726. 

Writ of prohibition — High Court’s power to 
issue — Keference under Co operative Societies Act — 
Dispute between Society and foinier directors — Refer- 
ence to arbitration — Competency — Issue of writ by 
High Court. See MADRAS CO OPERATIVK SOCIETIES 
ACT, S. 51 (1) {b) and (r). 69 M.L.J. 726. 

Writ of prohibition — Issue of, to Imomedax 

Commissioner — Finver of single fudge of High Court. 

The High Couit has power in a proper case to compel 
a public officer, and even a Revenue Officer, to carry out 
a duty impos-cd upon him. Under the power and autho- 
rity conferred on it by the chaiter, the High Court 
can issue a writ of certiorari or prohibition against 
the Income tax Officer, if the facts are such as to justify 
the ibsue of a writ. A single Judge on the Original 
Side is competent to deal with an application of this 
character. Though the matter concerns income-tax and 
the provisions of the Income tax Act have to be con- 
sidered in coming to a decision, yet, the application is 
not one under S. 66 or any other section of the Income- 
tax Act anil, theiefore, neither that Act nor the rules 
under it are applicable. {McNair, J.) RaMJIDaS 
Mahaijram, ////- f 62 Cal 1011. 

■"— —IVnt of piohibiticn — Issue of — Principles — 
Persons on vdum High Couit tan issue. 

When a person, or body of peisons, is clothed with 
power to determine questions and decide issues, affect- 
ing the right.s of private citi/.cns or of the pulrlic, the 
Kings Bench Division in Fngland, and likewise the 
High Court, will interfere by the issue of writs of 
prohibition c r ccttioiati to prevent the illegal exercise 
of such powei. (Fiinckndge, /.) NATIONAL CORBON 
CO. AND BRIGHT STAR BA'ITERY In te. 61 Cal. 
460 = 38 C.WN. 729 = 152 I.C. 914 = 7 B.C. 329 = 
A.I.R. 1934 Cal. 726. 

Miscellaneous. 

Miscc/lancriis— Appeal filed— Penver of trial 

Court to correct clerical mistake in plaint and decree. 

The mere fact of an appeal being filed does not oust 
the jurisdiction of the Court to amend the plaint and 
decree on the ground of clerical error. The case how’- 
ever will he different where the trial Court’s decree has 
been affirmed in appeal and thereby merged in the 
appellate decree. {Sulatman and Bajpai, fj.) KODAI 
MISIR V. Reyazul Haq. 1931 A Ii.J. 636 = 136 I. 
C. 848-I.R. 1932 All. 112-A.I.B. 1931 All, 766 
(IX 

Miscellaneous — Application to continue suit as 

pauper— Dismissal of suit— Power of Court to enquire j 
into application, C. P. CODE, S. 11, 60 C.LJ. 
587. 

JURY. See CR. P. CODE, Ss. 274, 276, 282, 297, 
301 and 307, E'lC. 

-Trial by. See (1) Cr. P. CODE, SS. 298, 423 

(2) AND 537. 

(2) Practice — Judge and 
Jury. 

Trial of suit — Proznnee of Judge and jury. 

In a Dial before a Judge and jury, all facts, the proof 
of which Is essential to the establishment of legal 
liability on the part of a defendant, must be either 
admitted or proved, and if in dispute, they must be 


KHAIBAT. 

found by the jury, either as answers to specific ques- 
tions, or as flowing from those answers or as involved 
in a general verdict for the plaintiff. Upon the facts so 
admitted or proved, the Judge has then to determine as 
matter of law whether judgment should be entered for 
the plaintiff or defendant. {Lord Russell of Kiilowenf) 

George Benad dupigny v. pinard & Co. 167 I. 
0. 630=8 R.P.C. 49 (P.C.). 

JUS TEBTII. 

Ejectment. 

(2) Evidence Act, s. 116. 

(3) E.andlord and ten ant— Ejectment. 
JUSTICE. See Practice. 

JUSTICE, EQUITY AND GOOD CONSCIENCE, 

See (1) OUDH LAWS ACT (1876), S. 3, 

(2) PRACTICE. 

JUVENILE OFFENDER. 

SeeCi) Borstal SCHOOL. 

(2) Cr. P. code. S. 502. 

KABULIYAT. 

Seed) Landlord and Tenant. 

(2) Lease. 

KANGANAM — Cess — Tenant not liable to pay. See 
Landlord and Tenant— Cesses, A.I.R. 1936 
Mad. 268. 

KANOM. 

Seed) Land TENURE. 

(2) Malabar Law. 

(3) Morigage- Kanam. 

KARACHI CITY MUNICIPAL ACT (1933), Ss. 
196 (1) (a) and 197 — Chief Officer — Power of to take 
action in respect of fixture — Plea of adverse possession 
— M aintai nabtltty, 

Wheie statutory powers are specifically conferred, it 
cannot be the intention of legislature that these powers 
should be nullified by the application of Art. 146-A, 
Limitation Act. Where therefore there is a clear statu- 
tory provision, authorizing the Chief Officer to take 
action in respect of any structure, fixture or covering 
described in S. 195, erected before the Bombay District 
Municipal Act, 1901, came into force, a plea of acquisi- 
tion of right l)y adver.se possession cannot be availed of 
by a person owning such a fixture, and he can be rightly 
fined for failure to comply with the orders of the Chief 
Officer in connexion with the fixture. {Davies, J, C, 
and Lobo.A /. C.) DUKLABJI HANSRAJ v. MUNI- 
CIPAL ( ORPORATION, Karachi. 29 S.L.R. 316= 
37Cr.L.J. 82=169 I.C. 247 = 1936 Cr.C. 1253 = A.I. 
R. 1936 Bind 222. 

KARACHI SMALL CAUSES COURTS ACT 

(1929), S. ^2— Scope. 

S. 32 covers not only “final order'^, but is wide 
enough to cover any order in any case. The words 
“according to law” W’ould preclude a multiplicity of 
applications on questions of pure fact unless substan- 
tial injustice has resulted. {Ferrers, J. C. and CfSulli^ 
van, A. J. C.) MURLIMAL SaNTRAM v. MESSRS. 

Manarsidas & Sons. 28 S L.B. 366 = 156 I.C. 895 
= 7 R S. 212= A.I R. 1936 Sind 62. 

KARSA OHAKRAN. See B. T. ACT, S. 181. 
KATTALAI. See Madras Hindu Religious En- 
dowments Act (II OF 1927), Ss. 9 (ii) and 73 (2). 
KAUSTUBHA. See HINDU Law— TESTS. 
KAYA8THAS. See HINDU Law— APPLICABILITY. 
KEITTIMA ADOPTION. See BUDDHIST Law 
( Burmese)— A doption. 

KHAIRAT. See WORDS AND PHRASES— KHAIRAT 
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KHAJAN LAND. 

K HA JAN LAND. Land Tenure. 

KHALSA. Sfe Agka Tenancy Act, S. 4 (^). 
KHATAUNI. See Landlord and Tenant- 
Rent. 

KHOTI TENUEE. 

See (0 I.AND-TENURK— KHOTI. 

(ii) iKLMiiAY KHon Leases act(1865\ 

(///) UOMRAY KUOTI SEI TLEMENT ACT (1 OF 

1S«0). 

KEIUDKASHT LAND. 

Sec (1) A(Jka Tenancy act (l926), Ss. 4 {b) 
AND AND 44. 

(2) H. T. act, S. 116. 

(3) C. p. Tenancy act, S. 69. 

(4) Landlord and Tenant. 
KHUNTKATTI TENURE. See ChoTA NagPUr 

Tenancy Act (1908), S. 127. 

KIDNAPPING. .SVf PENAI, (’ODE, .Ss. 361-369. 
KOLE KARSHA KABULIYAT. P.T. Act, S. 
49(./). 

KORKAR-C onversion of laiul into — Right of occu- 
pancy l)y ( 11 > 10111 . See ('uoi'A NaCiPUr Tenancy 
act (190<S). Ss. 64 (3) AND 67. 13 Pat.L.T. 781. 
KRITRIM A— Adoption. See IfiNDU LAW— ADOP- 
TION. 

KULAVETTU-( —Paid for a number of years — 
Tenant liable to p ly See I.\NDLORD AND TENANT 

— Lesses. A.I.R. 1935 Mad. 259 and 996. 
KUMAUN-C ustoiii — r.aw governing will. See 
Hindu Law— Will. A.I.R. 1933 All. 916. 
KUMAUN RENT AND TENANCY RULES 

(1918) — Jueiuitc/ion — Suit to expuni^e or correct 
entries — MdintauiohilUy in Revenue Court , 

A suit does not lie for relief by way of correction or 
expunging of ceitaiii entries from the prescribed registers. 
Nor h.is a K::veiiue Coint jurisdiction to pas^ con- 
sequential <^rders involving changes in tlie ‘plaint’ cene- 
sponding to the Khevv.it, though it has such jurisdiction 
in respei t of entries of other registers. {/)rabe Brock- 
man, S M. and J M.) PRE.M .SlNGH 

TIRLOK SiN(,M. 18 R.D. 692. 

Ptikka R/iaikori Vtllii}^e — If can become Kacha 

Khaikari. 

A P.ikka Khaikari Village can of course become a 
Kacha Khaikari. Put that ( an only happen as the 
result of invasions ot the rights of the Kaikars, and such 
invasions must lie extensive and susl. lined. {Drake 
Bro kman, S. Af. and fB lmc^^ J.AIf) PREM SiNGH v, 
Tirlok SiNGM. 18 R.D. 692. 

-Partition proceedttr^s — Reference to Board of 
Revenue — Competent 

The Kumaun rules do not piovide for references to 
the P lard of Revenue, and the C’hapter of the Land 
Revenue Act rtdalingto p.irtition does not find a place 
in the Land Revenue Act as extended to Kumaun. The 
Hoard have therefore no jurisdiction to entertain a refer- 
ence in proceedings for partition in Kumaun. {Drake 
Br,>ckman. S M.and Knox^ / Af) KKDAR SINGH v. 
Dll AN SiNGU. 1935 R.D. 363. 


KUMAUN RENT AND TENANCY RULES. Sch. 
I, Group A, Serials 16 & 21 . 

to entertain a suit for determination of any incident to a 
tenancy, which is substantially the same as a declaration 
in such a case. {Drake Brockman, S.M. and Holmes^ 
JM,) PREM Singh v. Tirlok Singh. 18 R.D. 692. 

~m S utt by minor to set aside transfer of Khaikari 

rt^ht — I A mitati on . 

I S. 6 of the Limitation Act is made applicable to the 
I Kumaun Rules by a notification of 1918 and it confers 
I on a minor a larger period of limitation for instituting a 
i suit to avoid a sale of khaikari right. {Oakden, S,Af. 
i and Smith, J.M.) DHARMA NaND v, DeBI DUTT. 

, 14 R.D. 635. 

i —Rr. 3 and 9 — Occupancy holding — Building of 

1 home — Nat uie of holding altered. 

! The plaintiff brought a suit for possession of a house 
i built on a plot of land and a courtyard attached 
thereto. The defendant contended that the said plot 
of land was his occupancy holding. The parties were 
the lesidenls of the Kumaun District, U. P. The suit 
was c:)nfined to the house and the courtyard and not to 
I any other part of the plot used for agi iciiltural purposes . 
i The plaint did not suggest that the property claimed was 
; being used for any agricultural purposes. 

fields that in the above circumstances when the land - 
; lord allowed a building to be put on, the nature and 
I character of the holding changed and it ceased to be 
I land held for agricultural purposes. The plot was there- 
I fore not a holding within the meaning of the Kumaun 
Rules and the suit was of a civil nature and congnizaljle 
by a Civil Court. {Sulaimin and Youtrr, JJ.) JaTHALI 
Hhul V Nadia. I.R. 1932 All. 390-^1932 A.L.J. 
468-138 I.C. 347^ 16 R.D. 413= A.I.R. 1932 All. 
415. 

— "Sell. I, Group A, Serial ^—Khaikan right — 

Transferability. 

Khaikari have no right of transfer but bona fide 
transfer is not absolutely vi)id because it is not definitely 
forbidden by law nor is opposed to public policy. The 
only person entitled to ('hullenge the transfer is the 
Khaikari body as a whole. {Oakden, S. Af. and Smithy 
y.AT) Dhakma Nand Debi Dutt, 14 R.D. 635. 

Sch. I, Group A, Serial IQ— Scope— Decree 

declaring V ill age a^ Pakk.i Khaikari — 'Jurisdiction to 
giant. 

A Revenue Court has no jurisdiction under Serial 16, 
i Sch. 1, Group A of the Kumaun Rules, to grant a dec- 
: laratory decree to the effect that a Vill.ige is a Pakka 
I Khaikari Village. {Drake Btockman, S. Af. and 
! ffolmes, J.M.) ‘ PREM SlNClH v. TlRLOK SiNGH. 

; 18 R.D 692. 

I Sch. I, Group A. Serials 16 and H-^ApplUa- 

■ bility — Khaikari Village — f nfrim^cment of rights by 
\ landholder — Suit by Khaikari. 

A suit by the Khaikais of a Village alleging that the 
! Village is a Pakka Khaikari and that the landholder has 
infringed their common rights and claiming formal deli- 
very of possession to themselves of the land taken pos- 
session of by the landholder is governed by Serial No. 
lO of the Kumaun Rent and Tenancy Rules. Serial 21 
does not apply to such a case. {Drake Brockman, S.M. 
and flolmes, J.Af.) PREM SiNGH v. TlRLOK SiNGH. 


■— S,op<' — Suit for declaration — Jurisdiction of 
Revenue Court. 

Per Drake Broikman, S. Af . — No section or serial of 
Kumaun Rent and Tenancy Rules seems to cover a suit 
for a decl nation of any M)rt. Declaratory decrees are 
usually foreign to a Revenue Ca)urt and they are incapa- 
ble of execution. 

Per Holmes, J. M . — A Revenue Court has jurisdiction 


18 E D 692. 

-Sch I, Group A, Serials 16 and 21— Declara- 
tory suit relating to statui of entire village — Competency 
— Jurisdiction of Revenue Court. 

No declaratory suit relating to the status of an entire 
village can be brought or was intended to be capable of 
being brought either under Serial 16 or Serial 21. Under 
Serial 16, the panch Kaikars of a Pakka Khaikari village 
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KUMAUN EENT AND TENANCY RULES. Sch. 
I, Group A, Serials 16 & 21. 

can bring a suit against a hissedar for an infringe ment 
of their common right. The suit must relate to a 
specific infringement. Similarly the hissedars can only 
bring a suit under Serial 21 against an individual khai~ 
kar to determine his class or status. As in suits undei 
Serial 16 so in suits under Serial 2 1, an issue regarding 
the status of the village will inevitably arise on the 
pleadings. Such suits must necessarily be brought in the 
Kevenue CiHirts. {Opptuheim^ S . M . and Drake B roc k- 
man, J. M) KRISHNA NaND v. D\ULATSinGH. 
1936 A.W.R. 33-1935 R.D 2 = 16 L.R. 163 CRev.). 
Sch I, Group A, Serials 16 and 21— 

tion under — Claim to alternative relief. 

The jurisdiction of the Revenue Couits is restriaed by 
the Kumaiin Rent and Tenancy Rules to certain specific 
suits, the rules do not provide for any alternative relief. 
Consequently, when a suit i*5 brought under Serial No. 
16 of Sch. 1, Group A of the Rules, it would not be 
legitimate to give relief under R. 21. (Drake Brockman, 
S,M. and Holmes, J. PREM SiNGH z-. TiRLOk 

SiNfiH. 18 R.D. 692. 

Sch, I, Group A, Seilals 16 and ^\~~Scope— 

Suits under ' — // lan be joi^ied — Option of plaintiff — 
Evasion of limitation — Pt rmisubiltiy. 

The law does not allow a plaintiff to join a suit under 
Serial 16 with one under Serial 21, or give him an 
option to bring his action under either serial, so as to 
evade the law of limitation. The law cannot havein- 
tended to impose a period of limitation with one hand 
and to take it away with the other. (Drake Brockman, 
S, M, Holmes, J. M,) Prkm SlNGH v. TlRLOK 
Singh. 18 R.D. 692. 

Sch, I, Group A, Serial 21 — Scope — Panch 

Khaikars — Suit fo> declaration that villaffe is Pakka 
Khaikari — Maintainability . 

A suit by the Panch Khaikars of a village against the 
hissedars for a declaration that the village is a Pakka 
Khaikari and that the defendants have no right to have 
the lands in suit recorded as their khudkhasht is not 
maintainable under Seiial No, 21, Group A of Sch. I of 
the Rules. (Drake Brockman, S. M. and Holmes, /»'')/.) 
PREM Singh v. Tirlok Singh. 18 R.D. 692. 
KURI. 

See (1) GHIT fund. 

(2) Malabar Law. 

LACHES. Sec aho LIMITATION Act, S. 5. 

- ‘Distinction fiom acquie.scence. See ACQUHS- 

CENCE. 12 Lah.L.T. 1 

Doctrine of— Applicability of — Sctpe of. 

The ground for admitting the defence of laches accord- 
ing to (he tioctrine of the English Courts of Equity is 
that a plaintiff in equity is bound to prosecute his claim 
without undue delay but w’here there is a statutory time 
limit to all conceivable kinds of action, the plaintiff is 
entitled to the full statutory period before his claim be 
comes unenforceable. 122 I.C. 37, Ref. (Irving and 
Boyd, PCs.) ATA ULL\H V. GhuLAM IfAIDAR 
Khan. 12 Lah L.T. 1 

LAHORE HIGH COURT RULES AND ORDERS, 

(1932), Vol I, pp. 46 and 46 — Dt^mi^sal of appeal tor 
default — Temporary absence of Counsel — Restoratian of 
appeal. 

Where almost immediately after an appeal was dis 
missed for default under O. 41, R. l7 the Counsel for 
appellant came to Court and represented that as there 
was a lengthy appeal above his case he hid not expect his 
case to be called on so soon and was busy in another 
part of the Court. He put in an application praying for 
the re-admission of the appeal under the circumstances 
and urged that the client was a pardanashin lady whose 


LAMBARDAR. 

interests would suffer by his temporary absence which 
was not intentional. The Court having rejected the 
same, held, in appeal, that under those circumstances the 
appeal should have been restored. 19 I.C^ 504; 9(> I.C. 
402. Ref. to. (Abdul Qadir,/.) MT. LaCHHMAN Z'. 
MurariLal. I.R. 1931 Lah. 888=134 I.C. 120 = 
33 P.L.R. 85 = A.I.R. 1932 Lah. 65 (1). 

Vol. I, Ch. XII 1, R. Id— Infer prel at ion. 

Where sh^ips siituated in different localities within the 
municipal limits of the town were sidd in execution of 
a decree against the owmer ami a single warrant of sale 
was issued in lespect of all the shops but the sales were 
held separately though on the same day: 

Held, that the correct inteipietation of R. 19, is that, 
in a case hkt^ the present, the auctioneer should be allow- 
ed commission on the aggregate amount realized by the 
sale (T the entire property offered for sale in a single 
execution case. (Abdul Rahshid, /.) LI RAM z/. 
J AL Shah. 161 I.C. 216 = 8 R.L. 703 = A.I.R. 1935 
Lah. 956. 

Vol. Ill, Chap. IX-A, R. \-~Olfence under S. 

500, /. P. Codt — Summoning wilutsses at Gazer nment 
expense — Right of accusea 

The acTusctl cannot m a case under S. 500, I. V. Code, 
pending against him claim that his witnesses should be 
summoned at (jovernment expense since such a course is 
opposed to R. 1 of Chapter IX-A, Vol. Ill, Rules and 
Orders of the High Court. (Ttk Chand, /.) DlWAN 
Singh v. Jowala Da.s. I R. 1932 Lah. 662 [2), 

— ~Vol. V, Ch I-A,R. 4 — Letters Patent appeil 
not requiring eertipcati — Limitation. 

The usual period of limitation of 30 days applies to 
an appeal under the Letters Patent, even when no certifi- 
cate of the Judge making the order is necessary. Simply 
because a certificate is not necessary, it does not follow 
that the memorandum of appeal (an be put in at any 
time. (Young,C .J ^ Addison and Abdul Rashid, JJ.^ 

Jog Dhian v. Hussain. 16 Lah. 448 = 166 I.C. 668 
= 8 R.L. 16 = 37 P.L.R. 504«=A.I.R. 1936 Lah. 328 
fr.B.). 

Vol. V, Ch. e-B, R. 10 and Ch 3-B, R. 2— 

Scope — Miscondiiit of legal practitioner — Beruh of three 
Judiies — 1 f competent to enquire info, 

I Rule 10, Ch. 0-R (Rules and Orders of the Court, 

I Volume V) merely confers an additional power on the 
I High (’ourt to remove or suspend a legal practitioner 
i without the necessity of .in inquiry in open Court such 
I as is contemplated by R. 2, Ch. 3 R. R. 10, Ch. 6-R does 
not in any way conflict with or affect the applicaliility of 
the rules which have been framed by the High Court 
under S. 108, Ciovernment of India Act. A Rench of 
three Judges properly constituted under R. 2, Ch. 3-R is 
competent to inqure into and pass final orders about the 
conduct of a legal practitioner charged with mbconduct, 
(/at Lai, Dalip Singh and Monroe, JJf) BARRISTER- 
AT- Law and Advocate, In the matter of. 16 Lah. 
354 = 149 1.C . 764 = 6 R.L. 741 = 35 Cr. L J. 1010 = 
1934 Cr.C. 479- A.I.R. 1934 Lah. 261 (S.B.). 
LAMBARDAR. 

See also (1) AGUA TENANCY ACT (1926), Ss. 17, 
226 AND 265. 

(2) CO-SHARFK. 

Agreement to ha* gam office — Illecfalxty. 

Any traffic or bargain relating to public offices is 
opposed to the public policy upon the obvious principle 
that any agreement relating to such traffic is calculated 
to prejudice the interest of the public by obstructing or 
interfering with the selection in office of the most compe- 
tent person. An agreement by one co -sharer in a mahaJ 
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to pay a certain sum of money to another co-sharer in 
the same mahal in consideration of the latter withdraw- 
ing his candidature for lambardarship in favour of the 
former amounts to an agreement to bargain or traffic 
relating to a public office and as such opposed to public 
policy. (.9/v/, /.) PUTTULAL v. RaJ NARAIN. 63 All. 
609-I.R. 1931 All. 616 (2)-132 I.O. 419 (2) = 1931 
A.L.J. 397 A.I.R, 1931 All. 428. 

“ Appointment of— Hereditary claims — Hj prefer^ 

eitce merely on the ground of. 

The Collector is in no way bound to respect hereditary 
claims in appointing a lambardar. Whare he has pro- 
perly exercised his discretion and preferred the younger 
to the elder brother, the selection should not be inter- 
fered with on appeal. {Calvert, F.C,) RaJA v. 
Sarang. 11 Lah.L.T. 153. 

“ "'•Appointment — Interlocutory an i final orders — 

Appeal, 

An order of the Collector refusing to appoint a candi- 
date as lambardar and returning the case for a fresh 
report is an interlocutory order and is not appealable. In 
the final proceeding the defeated canrlidate can press his 
claim and the final order is appealable. ( Irvin F.C.) 
Surat Singh v. Emperor. 13 Lah.L.T. 6. 

— A ppm ntment of — Persons entitled to a voice in — 

PtjS[ht of proprietary body to be consulted. 

The object of the waiib ul-arz is to give a simple 
statement of the general lines on which it has been 
customary to appoint the lambardar. It cannot be expect- 
ed to give detailed instructions. The Revenue Courts 
can only interpret the waftb-ul-arz according to the 
dictates of common sense. It is opposed to common sense 
to give a voice in the choice of the lambardar to the 
persons who take no hona fide interest in the village or to 
appoint a lambardar before the proprietary body is rluly 
consulted. {Gowan,R.M,) DaULAT Ram v. MaN- 
SINGH. 16 Nag.L.J. 122. 

’"■■■ Dccistou of Collector — •Interference — Principles 
stall d. 

In a lambardari case if the Collector exercised his dis- 
cretion in a reasonable manner neither ignoring any 
portion of those matters which he ought to consider nor 
perversely running counter to the general sense of the 
rule, his decision ought to be allowed to stand and the 
mere fact that an appellate or revising officer takes a 
different view of personal claiines is not a good ground 
for upsetting or mollifying that decision. 131 P.L.R. 
1918, Foil. (Irvim^F. C.) JaGAT JSiNGH v. BHAGAT 
SiN(;n. 11 Lah.L.T. 1. 

’^Dismissal — Disqualification involving no moral 
defect — Removal of — Right to re-appoi ntment , 

Where a lambardar is dismissed for a disqualification 
involving no moral defect, e.g.t on the ground that he 
has ceased to own land in the patti, he has a strong 
claim to be re-appointed if he has cured it by the time a 
fresh order is passed by the acijuisilion of land even 
though it is by gift and even if he has not yet obtained 
physical possession thereof. In effect it is to regard 
Inm as his own heir with a hereditary right and is not 
to be passed over unless there is a disqualification. 
{Irrtftg, F.C.) Chakan Singh r. Fazil. 11 Lah. 
L.T. 126. 

•Dismissal — Grounds — Constant absence from 

village. 

In a matter so important as the dismissal of a 
lambardar which involves not only the person dismissed 
but his line of ilescendants, justice requires that his 
defence should be on record. It is also desirable that 
he should before the Collector be called upon to plead 
to a definite charge framed under one or more of the 


clauses of the Land Revenue Rule, I6. 

Held, that constant absence is not by itself a good 
ground for dismissal unless neglect to discharge his 
duties is also proved. {Irving. F.C.) BUDH SiNGH 
V. Emperor, ll Lah L T. 88. 

Dismissal — Grounds — False verification of state- 
ment. 

It is a very important part of the duties of a lambar- 
dar to give certificates on which Government places 
serious reliance. Where he verifie^ a statement which 
as a matter of fact he has taken no steps to assure him- 
self of, that is a good ground for his dismissal. {Hving, 
F.C.) Nazar Hussain v. Khan Mahomed. 11 
Lah.L.T. 29. 

Dismissal — Grounds — Indebtedness — If a 

ground. 

A lambardar should not ordinarily be dismissed from 
his post merely because of indebtedness, unless he fails 
to give security for the collection of the dues for which 
he is responsible, and unless there is reason to fear that 
he will be guilty of breach of trust in regard to these 
dues. (^Latifi, F.C.) ABDUL GHANI v. EMPEKOR. 14 
Lah. L.T. 6. 


— ■' 'Dismissal — Grounds — .Serious financial embar^ 
rassmen t , 

The Commissioner should not interfere with the dis- 
cretion of a Collector m lambardaii cases except for 
clear and strong reasons. Where the Crown is the 
owner of the land in the chak, hereditary claims need 
not be considered. A headman may be dismiS'sed if he 
is seriously embarrassed by debt. When a man is com- 
mitted to civil jail for debt he is se»‘_^isly embarrassed. 
(Calvert. F.C.) IIUSSAIN BaK'^-^ GHULAM 

RA.SUL. 11 Lah.L.T. 67. ^ t 

„ , j. , . ^ 9—A/iaikarirf 

•Dismissal of head min — Son. t.ed. 

There is a presumption that the di^>quaiincation of be- 
ing under the influence of a dismissed headman exists in 
the case of Ids sons; but it cannot he said that the son 
can under no ciicumstancfes be appointed. (Irving. F. 
C.) Lachhman Singh v, Mohan Singh. 11 Lah. 
L.T. 122. 


•™Fmol uments — Right, if lost by co sharers making 
collection directly. 

The duties of a lambardar are manifold and are not 
confined to the realization of rents and distribution of 
the profits. So long as he holds the office he is entitled 
to his prescribed dues though the co-sharers might be 
making the collections directly. (Sttlaiman. /.) 
Gorin I) Ram v. Jugal Kishork. 136 I.O. 76=I.R. 
1932A11. 124 = 15 R.D. 333 = 12 L.R. 128 (Rev.).= 
A.I.R. 1932 All. 245. 


Estate held by homogeneous body — Change of 

holders — Rules applicable. 

It is desirable that when an estate is held by a 
homogeneous body the lambardari should be held in 
that body so far as possible. This is however subject 
to the Collector’s decision as to conditions under which 
the administration can be carried out. (Irving, F.C.) 
Bhagwan Singh v. Salamat Rai. llLali.L.T. 
74. 

— — — // ered i la ry right — Dt sg ualtfica ti on — Pa rtici pa - 
Uon in violent crime'*. 

Participation in violent crimes entirely destroys the 
family claims to headmanship. Heir excluded on 
ground of predecessor’s aggression in pursuance of 
family or tribal feud. (Irving. F.C.) Dewan SINGH 
V, Ujagap Singh. 11 Lah.L T. 27. 

■ •Liability for under-proprietary rent. 

The lambardar of a village cannot be made liable for 
the payment of under-proprietary rent due in respect of 
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I. AMBABDAB. 

an under-proprietary holding. {^Manavutty and 
Thomas, JJ,') MaNZOOR HUSAIN v, DaWAR ALI. 
156 1.0.295-7 BO. 577 = 1936 R.D. 247 = 1935 O. 
W.N. 537 = A.I.R. 1935 Oudh 409. 

Omission to forward collections to Treasury — 

Offence, if constituted. 

A lanibardar who had made collections of revenue 
did not pay the same into the T reasury for two months 
and when approached by the police paid a certain sum 
though he had made larger collections. It appeared 
however that he had deposited the collections in a 
secure place because he knew that the Tahsildar w’ould 
probably refuse to take anything except the full 
amount. 

field, that the lambardar was not guilty of criminal 
breach of trust. (Addison, /.) LaCHMAN SINGH z/. 
Emperor. 131 1 0. 910 = 32 Cr.L.J. 811 = 1931 Cr. 
C. 692 = A.I.R. 1931 Lah. 468. 

Position of -^Purchase of property recorded in 

the name of two co ^skarers in proceeding's to which one 
of them was not party — Ri^ht to mutation. 

A lambardar collecting rent of an estate acts in a 
representative capacity and his possession is possession 
on behalf of the rightful co-sharers. Hence where a 
lambardar purchased at a Court sale part of a property 
in his estate recorded in the name of two co-sharers in 
proceedings to which one of them was not a party, all 
that he can get from the Revenue Courts is mutation of 
his name over that part of the property which stands in 
the name of the person against whom the proceedings 
were instituted. He cannot get mutation of his name 
over the part standing in the name of the other co- 
sharer. If he has rights to that property, he must 
establish them in the Civil Courts in a case to which 
the other co-sharer is a party. (Oppenhetm, S.M. and 
Drake Brockman, J.M.') I.ACHMl N^AKAIN v. TaSA 
WAR Husain. 14 L.R. 677 (Rev.) = 17 R.D. 690. 

Rnmbur sement — Payment of revenue for co- 

sharer — Ad/usimeni m accounts — Same varied in 
appeal -“Fresh decree for refund of revenue paid. 

A lambardar sued a co-^harer for revenue wrhich he 
had paid on her account. The C(>-sharer brought a suit 
against the lambardar for settlement of the account**. 
The Assistant Collector in deciding the latter case credit- 
ed to he lambardar the revenue paid and dismissed his 
suit. On appeal the District Judge found that the 
lambardar did not hold the oflice for those years and 
absolved him from liability to account. 

Held, that that appellate decision necessitated a revi- 
sio., of the order regarding the revenue paid and that 
the lambardar was entitled to the decree for the same. 
(Keane, S.M. mul Oppenheim, /;!/.) BlN UR AB aN z/. 
Bhagwan Dei. 15 R.D. 311 = 12 L.R. 119 (Rev.). 

— Right to sue for ejectment. 

A lambardar is entitled as manager to sue for the 
ejectment of the tenant. (Oppenhcim, S.M. and Walton, 

J. M.') Fariduddin Ahmad v. Har Din Murao. 

14 L.R. 126 (Rev.) = 17 R.D. 166. 

-“^Succession — Dismissal of prior incumbent — Hts 
heir pissed over—Subse'^uent vacancy — Ri^ht of the heir 
to succeed — Land Revenue Rule 17 (ii). 

The Land Revenue Rules .should be interpreted 
strictly. When on the death or dismissal of a lambar- 
dar, his heir, whether minor or not, has been passed 
over, he has been passed over for good and the appoint- 
ment to the next vacancy should be made under the rule 
of primogeniture deriving from the last incumbent of 
the post. (Irving, F.C.) Nabi BaKHSH v. FaiZ : 
Rasul. 11 LaJi.L.T. 131. 


LAND ACQUISITION ACT (1894), S. 3 (d). 

' "Succession — Dismissal of prior latnhardar^^ 
Appointment of stranger — Subsequent succession — Dind 
Revenue Rule 17 (ii) 

Where in 1860 the then lambardar was dismissed and 
another person in no w^ay related to him w as appointed 
and the post became hereditary in the family of the 
latter, the descendants of the former have no right to 
succeed as against the hereditary claims of the descend- 
ants of the latter. (Fai:an, F.C.) KURA v. Man 
Singh, ll Lah.L.T. 137. 

^Succession — Hereditary rule — Preferential right 

of nearer heir. 

A person who is descended from the father of a 
deceased lambardar is entitled to succeed in pieference 
to a person descended from the grandfather of the 
deceased unless there are reasons which w’ould justify 
his dismissal from the office of a headman. \^Irving, F, 
C.) Nazar Hussain v. Khan Mahomed. 11 Lah, 
L.T. 29. 

" Succession — Non-residence of heir — Claim can 
be overlooked. 

If the Collector has good reason for believing that 
the appointment of a substitute should be refused he 
may legitimately regard absence as a reason for passing 
over an heir. (Irving, F.C.) BHAGWAN SiNGH jy. 

I Salamat Rai. 11 Lah.L.T 74. 

Succession to office — Dtuiualtficalion — Fathers 

failure to produce witness in criminal case. 

The failure to pioduce a witness in S. 498, I.P, 
Code, case for whom the applicant's father had given 
security is not sufficient warrant for his non-appoint- 
ment as lambardar in succession to his father. (Tcnvn- 
send, F.C.) SuRAiN SiNGH v. Emperor. 10 Lah. 
L.T. 6. 

- "" “Succession — Rule of primogeniture* 

An heir is the eldest male in the eldest branch in 
direct descent from the common ancestor. Therefore 
the nephew succeeds before the brother, where he is the 
son of an elder brother. (Irving, F. Cf) RAJA v. 
Barbara. 11 Lah L.T. 21. 

LAND ACQUISITION ACT (I OF VK^K)—Applica^ 
biUty to Court-fees Act, 

The special provisions of the Land Acquisition Act, 
which govern appeals under that Act, should not be 
extended by analogy to vary the provisions of the 
Court- Fees Act, a fiscal enactment which must be con- 
strued strictly. (Mahomed Moor, Jame^ and V arma. 
JJ.) Thakan Chaudhuki V. Lachmi narain. 
14 Pat. 4 = 162 10. 214 = 7 R.P. 169 = 16 Pat.L.T. 
548-A.I.R. 1934 Pat. 671 (S.B.). 

Title to property — Onus. 

When Government are acquiring immovable pro- 
perty for a public purpose under the Act, it is for the 
person claiming compensation to establish his title to it 
affirmatively. (Sir George Lowndes.) THE SECRETARY 
CONTONMENT COMMITTEE, BARRACKPORE v 
Satish Chandra Sen. 67 1. A. 339=58 Oal. 868 = 
33 L.W. 41 = 63 O.L.J. 1 = 33 Bom.L.R. 176 = 130 
10. 616 = 1931 A.L.J. 249-I.B. 1931 P.O. 78 = 36 
O.W.N. 173 = 1931 M.W.N. 41 = 34 P.L.B. 456 = 
A.I.B. 1931 P.O. 1 = 60 M.L.J. 142(P.C.). 

S.3(b) — '‘^Person interestedf* —‘Whether includes 

Collector. 

A “person interested” in S. 3 (b) does not include 
the Collector. (Das and Brown, JJ.) K. N. K. R. M. K. 
Chettyar Firm v. Secretary of State. 11 Rang 
344 = 149 1.0. 865 (2) = 6 R.R. 334 = A.I.R. 1933 
Rang. 176. 

S. 3 (d) Court** — Revistonal jurisdiction of 

High Court. 
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LAND ACQUISITION ACT (1894), S. 3 (d). 

The “Court’* mentioned in S. 3 (rt')of the Land Acqui- 
sition Act is a Court sii])ordinate to the High Court and 
therefore amenable to its revisional jurisdiction. 
(^Mukcrfty kCitif ; a’lci Ntamatullah , / />) MaKAN LaL 
V. Secretarv ok Stat ic. 66 All. 658 ^1934 A.L.J. 
32-3 A WR 1-118 1.0. 617-6RA. 734--A.LR. 
1934 All. 260 (F B ). 

— — -S. 3 (d) — '‘Principal Civil Courf — Small Cause 

Judi^c appointed Special Judicial Officer. 

d'he Chief Judge of the Small ('au‘^e Court appointed 
Ijy the I.oc.dl Clover nmeiit as “Special judicial 
Officer’’ to jierforrn thi* functions of a C'ourt is a 
special (arurt and not ‘a priiu ipal Civil C'outt or 
original jurisdiction ’ within the meaning of S. 3 (^/). 
(I'Valldce and Stone, J J ) HaoaVaiHI I)nss IJaVaJI 
7\ Saran(jakaja Iyf^vgar. 51 Mad. 722-135 I.C. 
460 -I.R. 1932 Mad. 140-1931 M.W.N. 290-33 
L.W. 528-A.I.R. 1931 Mad. 586-61 M.L.J. 312. 

S. 3 (ey -('(‘Vipiiny— C(‘-ope/a/n'e Society re/rn- 

tered under Pomhiy Ait (T/// of 1925) as amended by 
liontbay AA {VIII of 1933) — Aiquisition of land for — 
Lciiality. 

“('ompany” as defined in S. 3 (e) of the T^and Acqui- 
feitirui Act, iiulude', not only a soi iety registered under 
the (Cooperative Societies Act (II of 1912), but aKo a 
society registeied under the liombay Act (VIII of 1925); 
S. 72-.'\ of the latter A('ts added to it by Bombay Act 
(VllI of 1933), enacts that the icfeience to the C«»- 
operative Societies Act of 1912 in S. 3 (c) of the I/md 
Acquisition Act, shall be read as a reference to the 
Bombay Act (VIII of 1925); and a society registered 
under the Bomlray Act of 1925 is therefore a company 
as defined by S. 3 (e) of the Land Acquisition Act. It 
is therefore permissible and legal for the Local Covern- 
ment to acquire lands ('ompuLoiily under the Land 
Acquisition Act for the benefit of such a society. 
ilhirlce and Sen J /.) ShaNTINIKKTAN COOPERA- 
TIVE Housing Society, Ltd r/. Madhavt.al. 60 
Bom. 126-161 1.0.96-8 R.B. 311-37 Bom.L.R. 
956 -A.I.R. 1936 Bom. 37. 

— S. 3 (f) — '"‘Public purpose" — Acqui Litton of 

house-Mte^ for Paiichamas. 

Lven if only a section of the public is benefited by 
such acquisition, the purpose uould still be a public 
purpose and hence the acquisition of house sites for 
Paiichamas is a public purpose. 49 Mad. 237 and 59 
M. L. J. 274, Rel. on. {Snndaram Cheily, J ') RamA- 
swAMi AvYAR 7c Secretary ok State for India. 
IR. 1931 Mad. 551- 131 I.C. 647-1931 M.W.N. 
126--33 L W. 572-A.I R. 1931 Mad. 361. 

S. 4 — Market value — Mode of ascertainiiv^. 

The market value of the land to be acquired is to be 
considered at the date of the piibUcation of the notifica- 
tion under S 4. A. T. R. 1925 Sind 112, Rel. on; 
A. L K. 1925 1\ (\ 91 and A. I. K. 1929 P. C. 92, 
Expl. {IV/ Id, J r. and Milne, A. C. J.) CHOITHRAM 

Bkgraj 7-. Secretary of State for India. 25 
SLR. 285 -131 I.C. 222-A.IR. 1931 Sind 62. 

-S. 4 (1) — I'u'j differ, nt notifications — Earlier 

notification^ if superseded — Mole of assessing value of 
lands. 

The Covern ment issued a notification under S. 4 (l) 
in May, J923, stating the need for acquiring certain 
lands in two named districts. It did not however give 
the extent of the lairds to be acquired nor any specific 
description. Subsequently the Land Acquisition Act 
was amended by Act XXXVHI of 1923 and the 
Government issued a second notification under S. 4 (1) 
in September, 1925, which contained full details of the 
lands to be acquired. 
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Ileld^ that the. first notification was superseded by 
the second one and that the value of the lands should 
be determined as on the date of the second notifica- 
tion. {Ramesam and Venkatasubha Rao, J J P) AKI- 
LANDAMMAL Special Deputy Collector, Vm. 
T. Ry. Trichinopolv. 1932 M.W.N. 853. 

S. 6 (1) — "fVholly or partly nut of public re- 
venues" — Contf ihutiou by Gov, c nment of 80 Per cent . — • 
Proposal to > ecoiip cost fr-rn assi:,^nees of sites — Vali- 
dity. 

A notification was published in the offi:ial Gazette 
that certain land was needed for a public purpose and 
that the compensation to be awarded for such property 
had to be paid, twenty per cent, by the appHt ants, after 
giant of sites to them and 80 per cent, by Government 
from the public revenues to be recouped by instalments^ 
from the assignees of the sites. 

//t’A/, that the piovidon of the Act had been strictly 
complied with. It was not a nreie loan to tire assignees 
and the rerjuirements (jf the proviso to the .section had 
been fulfilled. 11 (' L. J. 612, Ref.; 59 M.L.J. 274 
and 1929 M. W. N. 779, Rel. on. {Snndaram C/ietty, 
J. ramaswamv Ayyar V Secretary of Staie 
FOR India I.R. 1931 Mad. 551-131 I C. 647- 
1931 M.W.N. 126-33 L W. 572-A.I.R. 1931 Mad. 
361. 

S. 9 — Joint claimants — Notice served on one — 

Valuiity of. 

Obiter. — A notice which is addressed to all the joint 
claimants and seived on some of them should be regard- 
ed as good service as against the persons not personally 
served. 45 1. A. 222, Ref. {Mitter and Gttha, JJ.) 
prasanna Kumar 13utt.. zc Secretary of Sta'te. 
61 Cal. 245-151 I.C. 160-7 R.O. 76 = 38 C.W.N- 
239- A.I.R. 1934 Cal. 525. 

S. ^—Notice under— Burden of proof. 

Where a person receives some notice and appear^ 
before the (/ollector and receives the money, it is foi 
such person to prove that he did not receive the notice 
required by S. 9 of the Act. {Staples, A.J.C ) Shiv- 
MAL V. Ramchandka Bai>u. 30 N.L.B. 40-147 
I.C. 877-6 R N. 147-A.I.R. 1933 Nag 322. 

S. 9 — Omission to specify amount of claim — 

Sufficient cause — Appellate Court — Poweis of. 

The appellate ('ourt can consider the question as to 
whether the failure of the claimant to specify the 
amount of his claim wms wath or without sufficient 
cause and wdrether the omission could be condoned 
whf^re the District Judge had failed to do so. Where a 
claimant failed to specify the amount of his claim 
before the Land Acquisition Ollicer in the belied that he 
was not required to do so, such belief would indubitably 
afford a sufficient ground for condonation, and more so, 
when the claimant had placed materials showing wffiat 
his expert considered to be a fair compensation and the 
Land Acquisition Officer dealt with the claim on the 
materials placed before him w’ithout demur and without 
requiring the claimant to make the claim more specific. 
{Ferrers, J C. and Rupchand Btlatam, A. J. CP) 
Secretary of State v. Dinshaw. 27 S.L R. 84— 
6 I.R. (Sind) 109 ==146 I.C. 1040- A.I.R. 1933 Sind 
21 . 

— — Ss. 9 and 23 — Scope — Compensation under each 
sub head of S. 23, if need be specified by claimant. 

All that S. 9 requires is that a person claiming an 
interest in the land under acquisition .should (1) specify 
the interest he claims, (2) specify the amount he claims 
I for such interest, and (3) give particulars of his claim- 
J tg compensation. It does not go further than that, and 
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does not require him to specify the amount of compensa- ' 
tion he claims in re<^pect of each of the six sub heads 
referred to in S. 2.^ of the Act. A failure therefore i 
to specify the amount claimed in respect of any paiticular 
sub-head of S, 23 is no bar lo the Judge reviewing the 
award of the l^and Acquisition Oliicer in resjiect of such 
sub-head. J.C. aud RupcJiatid Btlaram^ 

A./.C.) Secretary OF State 7>. Dinshaw. 27 
S.L.E. 84-6 I.R. (Sind) 109 = 146 I.C. 1040 = 
A.I.R. 1933 Sind 21. 

S. 9 (2) — Fifteen dayf iioiire. 

The statute set> out only that the date must not be 
earlier than lifleen days after the service of the notice. 
It does not requiie fifteen clear days’ notice. Where 
the notice was served on the Sth and the date was the 
23rd, or exactly fifteen days after the service ac- 

knowledged, it IS a sufHcient compliance with the statute. 
{Macphcrson and FazI (h^KUL KRISHNA 

Ranerji V. Secretary ok State for India. 137 
I.C. 116 -I.R. 1932 Pat. 136 = 12 Pat.L.T. 659-= 
A.I.R. 1932 Pat. 134. 

S. 9(3) — Notice not reived on oeeu fancy rat y at 

in pos<iCssion of holding — Riytht to gncition lOii ectne<;s 
of awaid. 

An occupancy raiyat in possc'^sion of a holding on 
whom a notice contemplated by S. 9 (3) has not been 
served is entitled to (pieslion correctness of the aw’aid. 
(Vanna, /.) Sf)MA SiNGH r. JAIGOBINI) PANDK. 
A.I,R. 1935 Pat. 42. 

S. 11 — Amount of compensation — Rule regard 

ing. 

The coriect rule for detei-niining the amount of com- 
pensation is that the land to be accjuired is to be valued 
in the fiist instance including all interest and the amount 
so ascertained has then to be apportioned amongst the 
parties interested according to their interests. 42 Mad. 
f)44, Foil, (C. C. Chose and Mittcr^ J J.) CoLLhCiOR 
OF D\CCA V, RAI vSaRAT KI.SHORE HOSK HAHADUR. 
143 I.C. 367 = 55 C.L.J. 558 = I.R. 1933 Cal. 412 = 
A I.R. 1933 Cal. 312. 

— - "S. 11— 'Autard by Land Acquisition Offtcci — 1 
Contents of. 

Although S. 26 requires the Judge to specify in his ; 
awaid the several particulars refei red to therein, it is 
sufficient for the Land Acquisition Officer under S. H 
to state W’h.it he considers to be fair compensation to be 
allowed for the whole of the land under acquisition and 
how' it should be apportioned. S. 25 refers to the whole 
claim made by the claimant, and the whole amount of ' 
compensation awarded to him under .S. 11, and empowers ■ 
the Judge to alter the award of the J/anrl Acquisition 
Officer under any one or more of the sub-heads by either ' 
deci easing or increasing the amount aw’arded, provided 
he does not aw’ard less than the total amount awarded by 
that Officer or more than the total amount claimed before 
that Officer by the claimant. {Ferrers, J,C, and 
Rupchand Bilaiamy A./.C.) SECRETARY OF STATE 

Dinshaw. 27S.L.R. 84-6I.E. (Sind) 109 = 146 
I.C. 1040 = A.I.R. 1933 Sind 21. 

,.gg 26 — Award under — Difference, 

Under S. 26 the award of the Court is not the same 
as anaward by the Collector under S. 11. An awaid by 
the Collector under S. 1 1 must include the apportion- 
ment of the compensation among all the persons known i 
or believed to be interested in the land, of whom, or of 
whose claims, he has information whether or not they i 
have respectively appeared before him. That forms no 
part of the aw’ard as defined in S. 26. Hence an award 
of Court under S. 26 cannot be deemed to be a decree j 
executable against the Collector. {Das and Brawny //.) i 

Q. D.— II— 72 
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K.N.K.R.M.K ChETI'VAR FIRM v. SECRETARY OF 
STATE. 11 Rang. 344 = 1491.0. 865(2) = 6 R.R. 334: 
= A.I.R. 1933 Rang- 176. 

— S. 11 — Duty of Collector — Only one award to be 

made for each parcel of land — Award to be sel f-eontain' 
ed. 

The duty of the ('ollector under S. 11 of the Act is to 
make an award in le'^.ard to three matters, viz., (1) the 
aiea of the land im luded in the award ; (2) the total 
compensation to be allowed for that land ; and (3) the 
a ppoitionment of that coinpens.ation among all the 
peison^ inteiested in that land. The Act does not con- 
template that where moie than one person is interested ii> 
a parcel of land there should be moie than one aw’ard 
relating thereto. Each aw’ard should contain within its 
four corners the fixing of the value of the laml wdth 
which it deals, and the appoitionment of that value 
betw'een the various peisons inteiested in that land. 
{Lord Rtnsell of KilLaoenf) PR \G NARAIN 
COLLECTOR OF AGR\. 59 I.A. 155- 64 All. 286 = 
I B. 1932 P.C 113 - 136 I C. 449 = 9 0 W.N. 423 = 36 
C.WN 579-34 Bom. L R. 885 = 35 L.W 812 = 1932 
M.WN. 758 = 1932 A L.J. 741 = 55 C.L.J. 318 = 
A.I.R. 1932 P.C. 102--- 62 M.L. J. 682 (P.C.). 

S. 11 — Ft oceeding under — Nature of ad four n-^ 

ment of tnqutry -AV ext cm i on of tune for tnahtng 
claim , 

The proceeding under S 11 is not a judicial proceed- 
ing. The Collector is not limited in making the awaid, to 
the evidence taken before the opposite parly or disrlo'^ed 
at the inquiry and the fact that lie adjourned the inquiry 
several times for making the aw aid does not also 
extend the time for making a claim, the date for wdiich 
has been already fixed under S. 9. 30 Cal. 36, Ref, 
{Afarp/ici ton and Fazl Alt,//.) OOKDI. KrLSHNA 

lUNERji V. Secretary oe State for India, 137 
I.C. 116 = I.R. 1932 Pat. 136 = 12 Pat.L.T. 659 = 
A.I.R. 1932 Pat. 134. 

’S. 12 — Acquiring officers awaid — Modification 

— But den of proof. 

The acquiring officer’s aw’ard is strictly speaking not 
an award at all but an offer. Put if his aw'ard is not 
accepted and the matter is taken into Court tiu‘ proceed- 
ings are thenceforw’ard judici.d in ch.irai tei . The p.irty 
claiming enhanced compensation is moie or less in the 
position of a plaintiff and must produce evidence to 
show' that the award IS inad' qu.ite. If he has no evi- 
dence, the awaid must stand aiul if he succeeds in show- 
ing prima facie that the award is inailefjuate the 
(Jovernment must support the award by producing evi- 
dence. {Raiignekar and Broomfield , //.) ASS'P. 

Development Officer, Tromuay v. Tayaiult,!. 

149 10. 271=6 B.B. 356 = 35 Bom.L.R. 763 = A.I.R. 
1933 Bom. 361. 

S. 15 — Building — Basis of compensation — Poten- 
tial use. 

On acquisition due allowance must be made for the 
probable use which would have given tlie dispossessed 
owner the best return and not merely its present use or 
disposition. The presumption nmst always be that a 
man makes the best use of his own properly. It is not 
sufficient to rely on hypcithetical building schemes but 
the owner must show that lie was going to make a cer- 
tain use of his property which would have bi ought him 
in profits or that he would have made such use of it, had 
he not been pievented by unavoidable circa m 'stances, if 
he wishes the Court to give an enhanced value to that 
property on acquisition by Government. A.I.R. 1931 
Lah. 207, Foil. {Tek Chand and IValker, //.) I’RIBHU 

Diyal z.'. Secretary of State. 136 l.c. 183=I.R. 
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1932 Lah. 66-33 P.L.R. 1100 = A.I.R. 1931 Lah. 
364. 


LAND ACQUISITION ACT (1894), S. 18. 

Stork 61 Cal. 1041 = 163 I.O. 938=7 R.C. 411 = 
38 O.W.N. 844 = 60 C.L.J. 184 = A.I.R. 1934 Cal.768. 


■ — S. 16 — Valuation. 

The actual lay out of a site at the time of acquisition 
should be taken as the most lucrative way of utilizing it 
at that time, {Tek Chand and IValker^ //.) PRIBHU 
DlVALr^. SKCKKTARV OF STATE. 136 I.C 183 = 

I.R. 1932 Lah. 66 = 33 P L.R. 1100 = A.I.R. 1931 
Lah. 364. 

S. 16 — Encumbrance'^ — If co^'ers customary 

rt'i^ht — Right to discharge water over property acquired 
— If destroyed by acquisition. 

The word “encumbrance” in S. lo is sufficiently wide 
to cover not only an easement but also a customary 
right. The right to discharge water from particular 
properties over the property accjuired, whether it is a 
right of ea.senu*nt or a customary right, is destroyed by 
acquisition. {All sop, /.) (iEOkOE HIGH SCHOOL, 
AZAMGARH V. ABUUL KARIM KHAN. 167 I.C. 111 = 
8 R.A. 98 1936 A.L.J. 992 1935 A.W.R. 971 = 
A.I.R. 1935 All. 895. 

S. 16— ssession taken by Government — Subse- 


— 'S. 18 — Collector acting under S, 18 is not Court 
within C. P. Code, S, ll5. 

I When a Collector is acting under S. 18 of the Act he 
I is not a Court within the meaning of S. 115, C.P. Code, 
i Hence where he refuses to make an order of reference, 

I no revision to High Court is competent. fCase law re- 
! viewed.) (Page, C,J, and Das, /.) MaYET v, LAND 
1 acquisition Collector, Myingyan. 12 Rang. 
276=1501.0.1049 = 7 R.R. 30= A.I.R. 1934 Rang. 
118. 

■S. 18 — Collector's award — Objection — Onus of 

I proof. 

I After Collector has declared his award, the burden is 
I upon the objectors, w’ho go to the Di:.trict Court, to 
' show that the award is erroneous. But after the District 
I Judge has increased the rate, it is for the appellant to 
show that the decision of the District Judge was 
I erroneous. {Addison and Acjha Haidar. //.) SECRE- 
TARY OF State t. FaUJ A Singh. 154 I.C. 407=7 
R.L. 567= A.I.R. 1934 Lah. 97. 


quent backing out. 

After the CJovernment has taken possession of the 
land proposed to be acquired, it cannot withdraw’ from 
acquisition. It is bound to complete the proceeding, 
make an award and give compensation. {Nelson, R.M.) 
MT. RUKHMAHAI, In re. 14 N-L.J. 17 (ReV.). 

— ■ 'S. 18 — Application for reference out of time — 

Power to refuse — Land Acquisition Officer, 

The final determination of the question as to whether 
the application for a reference under S. 18 is barred by 
time or not must be made by the District Judge. The I 
Land Acquisition Officer has no jurisdiction to refuse | 
to make the reference, even if in his opinion the applica- j 
tion is not in time under Cl. {a) o'* Cl. (^) of sub-Sec. (2) 
of S. 18. {Hasan, C.J. and A’lsch, /.) AHMAD ALI 
Khan Alawi v. Secretary of State. 7 Luck. 
678 = IR. 1932 Oudh 197-137 I C. 68 = 13 L.R 148 
(Rev.)-16R.D. 320 = 9 O.W.N. 234 = A.I R. 1932 
Oudh 180. 

-S. IS— ’Apportionment of compensation — Party 

aggrieved by order — Remedy. 

Persons who have received notice and who have ap- 
peared before the Collector at the time of the apportion- 
ment of the compensation money must, if they object to 
that apportionment, make an application under S, 18 
of the Act and are not able to avail themselves of pro 
vibo (3), S. 31 (2) of the Act and are therefore debarred 
from filing a civil suit. {Staples. A./.C.) ShiVMAL 

Ram Chandra Bapu. 30 N.L.R. 40 = 6 R.N. 
147-147 I.C. 877 = A.I.R. 1933 Nag. 322. 

S. 18 and Civil Procedure Code, O. 40, 

R. 1 — Award — Aiceptance by receiver appointed by 
Court — Right of claimant to make reference — If bar- 
red. 

An acceptance of the award by the receiver who is 
appointed by the Covirt to an estate and directed to 
accept the award on behalf of the claimants, but the 
appointment was “without prejudice to the contentious 
of the parties" as to the inadequacy of the compensation 
money, will not take away the right of a claimant to 
make a reference. Even under the general law relating 
to receivers, a claimant would not lose his right of refer- 
rence by the appointment of a receiver as ‘ the appoint- 
ment does not affect existing contracts or rights of 
action between the party whose property is placed in the 
hands of the receiver and others.” ( Jack and Khund- 

kar, /y.) Leah Elias Joseph Solomon v. h. C. 


■3 18 — Compensation — Apportionment a:, between 
landlord and tenant. 

In the absence of any definite evidence, the Couit may 
presume that the interests of the landlord and of the 
occupancy tenant, exclusive of specific amounts ."pent on 
. extraordinary improvements of the land, are in the ratio 
of 10: 6 ; but if there are other considerations, that pre- 
sumption may be rebutted. {Sulaiman. C.J,. Mukerji 
and King. //.) ShiAM LaL v. COLLECTOR OF AGRA. 
66 All. 897=6 R. A. 634 = 148 1.0. 100 = 15L.R.73 
(R9V.) = 3 A.W.R. 139 = 18 R.D. 81 = 1934 A L. J. 8 
=A.I.R. 1934 All. 239 (F.B.). 

3. 18 — Dispute as to title betiveen party and 

Government — Reference to Court. 

Where a dispute arises between the (jovernment and 
claimant on a question of title, it is open to the Collector 
to refer the matter to the Court. {Mukerji, Hin^ and 
Niamatullah. J Jf) MaKAN LAL v. SECRETARY OF 
I State. 56 All. 656 = 6 R A. 734 = 148 I.C. 617 = 3 
A.W.R. 1 = 1934 A.L.J. 32 = A.I.R. 1934 All. 260 
(F.B.). 

—3. 18 — Objection to reference — Stage. 

A highly technical objection that the application re- 
quiring the Collector to make a reference w’as not made 
by the proper person should be taken at the first oppor- 
tmiity, when it might possibly have been met by making 
a fresh application and if not so taken, must be consi- 
dered to have been waived. {Sir John Wallis.) VeN- 
KATAKRISHNAYYA V. SECRETARY OF St.ATE FOR 

India. I.R. 1931 P.C. 108 = 1931 M.W.N. 346 = 35 
O.W.N. 660 = 33 L.W. 623 = 63 C.L.J. 302 = 33 Bom. 

L. B. 874 = 131 I.O. 332 = A.I.R. 1931 P.O. 39 = 60 

M. L.J. 399 (P.O.). 

-8. 18 — Order of Collector — Review. 

The Collector acting under S. 18 has no power to 
review his own order. {Mukerji, J.) KasHI Prasad 
z;. NOTIFIED Area of Mahoba. 64 All. *282 = 143 
1.0. 111 = I.R. 1933 All. 187 (2) = A.I.R. 1932 All. 
698. 

——3. 18 — Order of Collector under — Revision by 
High Court, 

The Collector is not subordinate to the High Court and 
the High Court has no jurisdiction to correct the Collec- 
tor if he improperly fails to make a reference or having 
made a reference withdraw’s the reference before the 
reference has reached the District Judge, {Mukerji^ /.) 
Kashi Prasad v. notified Area of Mahoba. 54 
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All. 282 = 143 1.0. 111 = I.R. 1933 All. 187 (2) = A. 
I.B. 1932 All. 598. 

S. 18 and Civil Procedure Code, 3. 115— 

Order refusing to make a reference — Revision — Collec- 
tor^ if "‘Coutt'' 

The Land Acquisition Collector is not a “Court** 
within the meaning of S. Il5, C. P. Code, or S. 107, 
Government of India Act. But his order refusing to make 
a reference under S. 18, Land Acquisition Act, is a judi- 
cial Act. Though therefore, S. 115, C. P. Code, may 
not technically apply, there being no remedy outside the 
Chartered High Court, the High Court has; power to 
revise the order, i/ack and Kkundkar^ //•) LKAH 

Elias Joseph Solomon v. ll. C. Stork. 61 Cal. 
1041 = 153 1.C. 938 = 7 R.O. 411 - 38 0. W.N. 844 = 60 
C.L.J. 184 = A.I.E. 1934 Cal. 768. 

— S. 18 — Order refusing to make reference — Revi- 
sion to High Court — Sustainability, 

In proceedings under S. 18, the Collector acts as an 
administrative and not as a judicial officer. Even 
assuming he is a ‘Court’ he is not a Court subordinate to 
the High Court. 

Held, that an order under S. 18 refusing to make a 
reference cannot be revised by the High Court. (Case- 
law discussed.; {Sulatman, 6\/., Mukerjt and King, 
JJ.) BHAJANI LAL SECRETARy OK STATE. 64 All. 
1085 = 141 1.C. 587=I.R. 1933 All. 68 = 1932 A.L.J. 
769=AXR. 1932 All. 568 (F.B.). 

“ S. 18 — Patty dissatisfied with award — Remedy 
of — Failure to apply under S. 18 — Effect of — No right 
to re-open the question of the right to the amount of 
compensation by a regular suit. See LAND ACQUISI- 
TION ACT, S. 31 (2), PROVISO. 9 O.W.N. 1176. 
— S. 18 — “ Person interested ” — Plaintiff could 
have filed cross-objections claiming plot in question. 

An award was with respect to three survey numbers 
which were in dispute in Civil Court between two 
claimants A and B, Prior to the notification in the 
acquisition proceedings, A had obtained decree in trial 
Court against B with respect to two out of three survey 
numbers. B had appealed but A had not but could 
have filed cross-objections with regard to the third 
survey number. 

Held^ that A was a person interested in the third 
survey number also. {^Sir John Wallis f) Venkata- 
KRISHNAYYA V. SECRETARY OF STATE FOR INDIA. 
I.R. 1931 P.C. 108 = 1931 M. W.N. 345 = 35 C.W.N. 
560 = 33 L.W. 523=63 C.L.J. 302 = 33 Bom.L.R. 874 
= 131 1.C. 332 = A.I.R. 1931 P.C 39 = 60 M.L.J. 399 
(P.C.;. 

.-3. 18 — Reference mculc — Plea of bar of limita- 
tion — Whether available subsequently. 

After a reference has been made by the Collector, it 
is not open to the Secretary of State to plead before the 
•Court that the application by the owner was barred by 
limitation and that the reference ought not to have been 
made. {Maker ji and Bennett JJ,) SECRETARY OF 
State for India v , Bhagwan Prasad. 141 1.O. 
.821 = I.R. 1933 All. 76 = 1932 A.LJ. 752=A.IJl. 
1932 All. 597. 

S. 18 — Reference under — Inquiry as to negli- 
gence or error in payment made by Collector, 

On a reference to a Court, the matters for decision 
•may include either a question as to the total amount of 
compensation, a question in which the Collector is 
clearly interested, or a dispute between the parties 
claiming amongst themselves as to the person or persons 
to whom compensation should be paid, a question in 
which the Act does not consider the Collector to be inter- 
ested. There is no suggestion that on such a referen'^e 
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the Court should have to decide, whether or not the 
Collector had been so negligent that he should be lequir- 
ed to pay the compensation twice over to different 
persons, and a question of that sort is one which can 
only be decided statisfactorily in a separate "uit. {Das 
and Brozvn, JJ.) K.N.K.R.M.K. CHETTYAR FiR,M r/. 
SECRETARY OF STATE. 11 Rang. 344 = 149 I.C. 865 
(2) = 6 R.R. 334 = A.I.R. 1933 Rang. 176. 

3. 18 — Reference under — Order deciding 

apportionment — Appeal claiming larger amount — Court- 
fees. See COUR FEES ACT, S. 8. A.I.R. 1935 Lah. 
448. 

S. 18 — Refusal to make reference — Revision, 

An order of the Land Acquisition Officer refusing to 
make a reference under S. 18 is a judicial order which 
could be revised by the High Court 47 Bom. 699, Not 
foil. {Wazir Hasan, C . J. and Kisch^ J.) .AHMAD 
Ali Khan alawi v. Secretary of State. 7 Luck. 
578 .= I.R. 1932 Oudh 197 = 137 I.C. 68 = 13 L.B 148 
(Rev.) = 16R.D. 320 = 9 O.W.N. 234 = A.I.R. 1932 
Oudh 180. 

—3. 18 — Remand of case ta* District Court — Per^ 
sons not parties to prior proceedings — Right to intervene* 
Where a case is referred to the District Judge on 
objections being raised to the award of the Land Acqui- 
sition Officer and the case on appeal to the High Court 
by some of objectors is again remanded to the District 
Court, an objector who has not taken pait in the pro- 
ceedings before the Distiict Judge and those who have not 
appealed from order of District Judge, are not entitled 
to intervene as objectors on remand. {/Uidison and Agha 
Haidar, JJ,) SECRETARY OF STATE v, MeHRAJ DIN. 
147 LC. 963 = 6 R.L. 471 = 35 P.L.R. 221 = A.I.R. 
1933 Lah. 948. 

— S. 18 (2) — Application for refcietue — Formali- 
ties — Letter to Land Acquisition Officei — I f amounts to, 
A letter writen by the claimant to the Land Acquisi- 
tion Officer stating that he does not accept the award 
and requesting thit the question of the amount of com- 
pensation be referred to the High Court is a proper 
application for reference and is a sufficient compliance 
with the terms of S. 18 (2) {Beaumont, C.J.and 
Rangnekar, J.)'X'^¥. PROVIDENT INVESTMENT CO., 

LTD. V, The Land acquisition Officer, Bombay. 

60 Bom. 1=1671.0. 650 = 8 R.B. 77 = 37 Bom.L.R. 
465 = A.I.R. 1935 Bom. 319. 

S. 18 (2) (a) — Applicability — Patty tu t actually 

present — Representation — Presence of teceiver — If 
sufficient. 

Though a party is not actually present when the 
award is drawn up and signed, when a receiver appoint- 
ed by the Court for the estate is directed to accept the 
award on behalf of the claimants and he appears before 
the Collector on the date when the award is drawn up 
and signed and accepts the award, that is sufficient 
representation of the parties concerned, and the party 
who is not actually present is also represented and comes 
within the terms of S. 18 (2) (a) {Jack and Khundkar, 
JJ.) Leah Elias josephISolomon v. h. C. Stork. 

61 Oal. 1041 = 163 I.C. 938 = 7 R.O. 411 = 38 O.W.N. 
844 = 60 O.L.J. 184 = A.IR. 1934 Cal. 758. 

S. 18 (2) (a) — Starting point of limitation — 

Made" — Meaning of. 

Under S. 18 (2) (a) an award cannot be said to be 
made until it is drawn up and signed by the Collector. 
It is not “made** when it is settled what the award is to 
be and it takes several days after that to draw up the 
actual award so determined. Hence the starting point 
of limitation under S. 18 (2) {a) is the date on which it 
is so drawn up and signed. {Jack and Khundkar, JJ.) 
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J, EAH Elias Joseph Solomon v. h. C. Stork. 61 
Cal. 1041 = 1631.0. 938-= 7 B.O. 411 = 38 O.W.N. 
844 = 60 C.L.J. 184-A.I.Il. 1934 Cal. 768. 

~ -S. 20 — Notice to Collector — When necessary. 

Notice to Collector is necessary only in a case where 
the objection is in reg.ar(l to the area of the land or to 
the amount of compensation. {Das ami Brown, JJ.) 

K. N.K.k.M.K. (’HEITVAR P'lRM v. SeCKEI’ARY OF 
Staj E. 11 Bang. 344 = 149 I.C. 865 (2)=-6 B.E. 334 
= -A.I.E. 1933 Bang. 176. 

• S. 21 — landlord and Icnant — Apportionment of 

compensation — Mode of valatni; the land, 

Wheri" a claim to apportionment of compensation be' 
tween landlord and tenant is involved, tl,e reasonable 
couise is to find the value of the laml as a whole first. 
The rights between the landloid and tenant are to be 
raised subsequently as between them and not between 
the Sccretaiy of State and the tenants The valuation 
of the land should be ascertained by consideiing cases of 
similar sales. It is not a pioper method of approach 
to value the diffeient intere.'ts separately, unless it is 
quite cleai w’hat the rights of the different parlies are 
and unless the evidenee affords instances of dealings 
in exactly the same lights as are in question. {Rankin, 
C,J and A/nkei/i, ./.) CollkCTOR OF JaLPAIGUKI 7>, 
JALPAIGURI Tea Co., l/rn. 58 Cal. 1315^- I.R. 1932 
Cal. 118-135 I.C. 438 =A.I.R. 1932 Cal. 143. 

[R 55 A. 19 (900) (F.B ) ] 

* S. 23 — Agncultni al land — Compensation for — 

20 years* put chase. 

Compensation in respect of agricultural land should 
be allowed on the basis of 20 yea is’ purchase, in a case 
where the average annual income of the land is expected 
in perpetuity ami the ow'iier obtains it without any effort 
other than signing of a lease. {Wild, J.C. ami Milne, 
A.J.C,) Secretary of State for India v. 
KaMandas 25 SL.R. 304-1 R. 1931 Sind 154- 
134 I.C. 1002- A I.R. 1931 Sind 168. 

S. 23 — Boom and fall of price — Deduction for 

fall. 

Where the price paid for property has been influenc- 
ed by a boom which is followed by a fall in price, the 
Court should make ,i reasrmable deduction while award- 
ing compensation. Since the time when the claimant 
purchased his pioperty, the greatest recorded fall in a 
certain qu.irter in Kaiachi occurred with legard to plots 
siluateti only 182 yards from the claimant’s plot and 
the fall exceeded 50 per cent., there was a similar fall 
elsewdiere but the average was about 44 per cent. 

Held, that 44 per cent, of the value paid by the 
claimant should be deducted for the pujpose of compul- 
sory hind acquisition. {Feriers, J,C. and Aston, A./.C.) 
Karachi Municipality ?>, Narainuas 6 I.R. 
(Sind) 44-145 I.C. 795- A.I R. 1933 Sind 57. 

S. 23 — Building — Difference between frontage 

and back, 

A diffeientiation may be made in the properties 
acquired between frontage and back but no ratio can be 
fixed between the values of the former and of the latter 
as each case wall turn on its own merits. The depth of 
fiontage is a matter of importance and it can be best 
^settled by assuming that the owaier of a propeity will 
make the be'-t possible use of it and that the actual “lay 
out” of the property at the time of acquisition was in all 
the ciicumstaiu es of the case the mo.st advantageous 
and lucrative, it being ropen to the owner to show that, 
ow’ing to special ciicumstances such as minority or liti- 
gation or poverty oi unbusinesslike methods, full advant- 
age had not been taken of the property, in which case 
assistance can be derived from the frontage or other 
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buildings in the locality. 33 Bom. 325 and A.I.R. 1928* 
Lah. 263, Poll. {Tek C hand and Walker, //.) PRIBHU 
Diyalzl Secretary of State. 135 I.C. 183-I.R. 
1932 Lah. 55- A.I.R. 1931 Lah. 364. 

-S. 23 — Building with walls of architectural 

beauty, 

Wuere a land is acquired which contains wralls of 
architectuial beauty, the value of the walls cannot be 
assessed from that standpoint but only W'lth regard to 
the materials used. {Addison and Agha Haidar, //•) 
Secretary of State v. Meitraj Din. 147 I.C. 
953-6 RL. 471-35 P.L.R. 221 = AIR. 1933 Lah. 
948. 

Ss. 23 and 9 — Claim —Amount claimed under 

each sub -head, if need be specified, 

S. 9 only leijuiies that a claimant should specify the 
interest he claims, the amount of compensation and the 
particulars of his rlaim to compensation. It does not 
require him to specify the amount of compensation 
claimed in icspect of the si* sub heads referred to in 
S, 23. {Ferrers, J. C. and Rupekand Bilaram, A./.C.) 
Secretary OK Staie p. Din.shaw. 27 S L.R. 84 
-6 I.R. (Sind) 109-146 I.C. 1040-A.I.R. 193a 
Sind 21. 

S. 23 — Compensation, 

A land which has been assessed as a garden cannot 
also be assessed as an agticiiltural land. {Aldison and 
Aifiia HiTtdar, JJ.) SECRETARY OF STATE v. MEHRAJ 

din. 1471.0. 953-6 RL. 471-35 P.L.R. 221 -A. 

I. R. 1933 Lah. 948. 

S. 23 — Compensation — Basis — Potential use. See 

Land acquisition Act, S. 15. A.I.R. 1931 Lah. 
364. 

— S. 23 — Compensation — Power to enforce contract 

in absence of cant i acting parties, 

PTom the piovisions of S. 23 of the Act, it is fairly 
clear that the r„and Acquisition Officer and the Court 
dealing with the matter on a reference from him have 
only to decide the market- value of the property, subject 
to the considerations mentioned in that and the follow- 
ing section.s. Neither the Land Acquisition Officer nor 
the Court has got the power to enforce a conti act be- 
tween the claimant and the District Board as such in the 
absence of the contracting parties when the District 
Board is no party to tho-ie proceedings, wnatever their 
ultimate interest in the acquisition maybe. {Varada- 
chaiiar and Burn, J /.) DaWOODSAHIB zl COI.LECTOR 

OF Chingleput 155 I.C 280-7 RM. 559-1934 
M.W.N. 1400 -A.I.R. 1935 Mad. 279 (2). 

S. 23 — Compensation — Rules applicable. 

In determinirig compensation two things should be 
borne in mind. (1) the value to be paid for is the value 
to the owner as it existed at the date of the taking, not 
the value to the raker, and (2) the value to the owner 
consists in all advantages which the land possesses pre- 
sent or future but it is the piesent value alone of such 
advantages that faUs to be determined. {Mitter and 
Henderson, JJ) BlfAYA KaNTA LaHIRI v. SECRE- 
TARY OF State. 150 I.C. 368 — 6 R.C. 835 — 58 O.L. 

J. 38 -A.I.R. 1934 Cal. 97. 

S. 23 — Evidence — Expert opinion — Evidentiary 

value of. 

Expert opinion is evidence of determining valuation 
but its evidential value is not great. The value of 
expert’s opinion depends upon the facts upon which it 
rests and the validity of the pieces', bv which the conclu- 
sion is reached. A.I.R. 1924 Lah. 548, Ref. {Ferrers, 
J.C.) Land Acquisition Officer v. Fakir 
Mahomed. I.B. 1933 Sind 145=143 I.C. 699 = 
A.I.B. 1933 Sind 124. 
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— S. 23 — Inam land— Compensation payable for — 

Non-transferahility, if material. 

In determining the compensation payable tor inam 
land under the Act, the element of non-transferability of 
the land cannot enter into consideration. The publica- 
tion of the declaration under S. 6 has the effect of re- 
moving all restrictions on the rights of the owner and 
consequently lifts the embargo on its transferability. So 
after the declaration, the inam land stands on the same 
footing as any freehold land. (^Niyoyj ami Grille^ A. J, 
Csf) Shakkat Hussain Colleci'or ok Amraoti. 
I.B. 1933 Nag. 108=142 I.C. 361 = A.I.R. 1933 Nag. 
208. 

-S. 23 — Inam land — Ho action taken under S. 31 
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J purchased the land with the intention of laying it 
out in building plots and roads to give access to these 
plots and selling the plots. He actually sold some pl«ts, 
i one on 28th August, 1924 and others before the notfiica- 
i tion was published under S. b, Land Acquisition Act, 

. Held^ that the market value of the land on the dat e 
I of the notification would be estimated at the sum which 
I a prudent man in yb position would have accepted on 
I 28th August, 1924 for the entire land anti not the amount 
i which y w’ould have received if he had sold all the plots 
i for the best offers which he could obtain in a few weeks, 
i {A/acnatr, J.C. and Staples, A./.C.) COLLECTOR OK 

' Nagpur v. Joglkkar. 6 I.R. (Nag.) 62 = 146 I.C. 

: 77 (2) = 29 N.L.R. 165 = A.I.R. 1933 Nag. 290. 


(3) — Limited interest of 070ner, still material. 

Even if no action is taken under S. 31 (3) of the Act. 
the fact that the land was service inam cannot be ignor- 
ed, in computing the amount of compensation. S. 31 does 
not exclude the operation of S. 23, on the other hand, it 
presupposes the tletermin.ition of the pecuniary value of 
the right or interest in the land held by the claimant in 
accordance with the direction contained in S. 23; and 
S. 31 (3) comes into operation only at the time of aw’ard 
ing a money compen'sation. ^Hiy^^^t and Grille, A. J. 
Cs.) Shafkat Hussain 7a Collector of Amraoti. 
I.R. 1933 Nag. 108= 142 I.C. 364 = A.I.R. 1933 Nag. 
208. 

—8, 23 — Inam — Pre British grant as remunera- 
tion for services — Status of grantee. 

Where the inam was granted in pre- British period to 
the ancestor of the present holder as i emu aeration for 
service as a Kazt. 

Held, that even if the grant meant an assignment of 
revenue and not of land, it was capable of being regard- 
ed as an alienated land within the meaning of .S, 4(17), 
Berar l.and Revenue Code, 1896, and S. 2 (2) of the 
Berar Land Revenue Code, 1928, and as the grant had 
been confirmed under K. 4 of the l^erar Inam Rules, the 
grantee was a superior holder with an interest in the . 
land and not a mere licensee. (^Niyoc^i and Grille, A.J* ' 

Cs.) Shafkat Hussain z/. collkci or of Amraoti. 

I.R. 1933 Nag. 108 = 142 I.C. 364 = A.I.R. 1933 Nag. 
208. 

S. 23 — Inferences drawn from successive sales. 

The objection that averages may be infiuenced by 
coincidence when they are based on the safe of all and 
sundry kind.s of property, is not applicaljle to inferences 
drawm from the successive sales of the same property. 
{Perrers, J. C. and Adon, A. J. C.) KARACHI 
Municipalitv V. iVakaindas. 6 I.R. (Sind) 44= 
145 I.C. 796 = A.I.R. 1933 Sind 57. 

S. 23 — Land acquired intended to be used a^ 

road — Depreciation in value of rest of the land — Claim 
for. 

Where the land acquiied is intended to be used as a 
road, the claimant is entitled to compensation for depre 
ciation in the value of the rest of his land in consequence 
of such use. Buccleurk (Duke) v. Metropolitan Board 
of l^l^orks, 5 H.I.. 418 and Coinper Essex v. L’^cal Board 
for Acton, (1889) 14 A. C. l53. Ref. In estimating 


j * —“S. 23 — Land with buildings — Valuaticn of, 

' The v.ilue of the bare site and cost of the building 
I may, in the case of a building used as the ])ersonaI re- 
j sidence of the owner, be borne in mind, when estimating 
I the market-value; it is only in rate instances that a 
I reliable estimate will be obtaineil by adding the cost of 
the l)uilding to the value of the bare site. Land is a 
I marketable commodity of one description and land with 
I buildings on it is a marketable commodity of another 
! and a different description. 34 Bom. 486; 60 P.R. I9l8 
! and 10 Bom.L.R. 907, Kel. on. (^Ferrers, J.C. and 
I Aston, A.JC.) Karachi Municipality 7>. Narain- 
! DAS. 6 I.R. (Sind) 44 = 145 I.C. 795= A.I.R. 1933 
; Sind 57. 

I —‘8.23 — Landlord and tenant — Apportionment of 
I cornpenuition —Case of ocntpancy tenants, 

! The occupancy tenants usudly pay tf) their landlords 
land revenue plus inalikana at difterent rates. If the 
Court should assume that land levenue was equal to 
half the rent paid by a nono:cnpancy tenant, the pro- 
portion of the interest of the landloid and the occupancy 
tenant in the land acipiired may lie fairly taken to l)e the 
same as that between the inalikana and the land revenue. 
{^Bhidc. /.) Ram Kishen Iati Ram. I. R. 1931 
Lah. 666 = 132 I.C. 698- A.I.R. 1931 Lah. 649. 

S. 23 — Market-value of agricultural land — 

j Method of computation. 

\ Pei Maepherson, J, — Although in most of the deci- 
; slons the cost of cultivation to be deducted from the 
i value has been taken to be one tbiid anti the number of 
1 years purchase at tw'enty, those rule:* which might have 
' been appropriate to pre-war times cannot be applied to 
i po.'t- war conditions m Chota .Nagpur, Having regard 
, to the conditions of tenancy, tlie limited right of sale, 

I lack of demand and several other adverse conditions, 
j the cost of cultivation may well be fixed at one half the 
gross produce over a period of years aiul the number of 
' years purchase or the multipliei at fifteen. 

Per Pazl AH, J . — “Once it is found that the main 
■ principle on which the lands have been valued is cor- 
; rect, It is neither usual nor proper for the High Court to 
; lightly disturb the conclusion arrived at by tlie Courts 
j which must be assumed to be familiar with the local con- 
ditions merely because more than one view is possible 
as to what are mere details." {Maepherson and Fazl 

\ Alt, JJ.) GOKUL Krishna Banerji v. Secretary 


compensation for .severance, both the actual and pros- 
pective use of the land must be considered. A pros- 
pective buyer is likely to pay less for the plot that remain- 
ed than what he might have paid if he could use the j 
land for building two bungalows. {Ferrers, J.C and I 
Rnpehand Bilaram, A, J. C.) SECRETARY OF .STATE ' 
z/. DINS HAW. 27 SLR 84 = 6 I.R. (Sind) 109 = 146 1 
I.C. 1040 = A.LR. 1933 Sind 21. 

S. 23 — Land purchased as prospective building 
.plots — Market value — Mode of assessment. 


OF State for India. 137 IC 116 = I.R 1932 Pat. 
136 = 12 Pat.L.T. 659 = A.LR. 1932 Pat. 134. 

8. 23 — Market-value — Belting system — Value of 

— Front and back lands — Soundness of distinction. 

The value of belting system, though widely used, 
depends much on a variety of facts. In land acquisition 
or improvement schemes in and near aljout Calcutta, 
land is generally divided into blocks facing some parti- 
cular street or road or lane and each block is divided 
into three belts, the first to a depth of 60 feet or so, on 
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the road frontage, the second to a depth of about 150 
feet thereafter and the third consisting of all land behind 
and the relative values of the three belts are fixed in the 
proportion of 100,66 6 and 50. But in localities where 
land is sold by htghas or acres, and there is no real 
evidence of such proportionate diminution in value, the 
system i^ based on no sound principle and must be 
regarded as unsatisfactory. Of course there is a distinc- 
tion in value between fiont lands and back lands every- 
where, but that would not justify a recourse to the belt- 
ing system in each and every case. It is a highly artifi- 
cial system and cannot be resorted to as a hard and fast 
rule. Nor again can there be any hard and fast rule, 
that back land must be of less value than front land or 
that the proportion should be as one to a half or that 
there must be a certain propoition at a certain distance 
from the road. 36 C. 967; 11 C.L J. 612; A.I.R. 1926 
13. 44; 10 B. 585; 33 B. 325; 11 C.LJ. 393 and 18 C.L. 
J. 244, Kef. {Mukcrji ami Guha, //.) NITVAGOPAL 
Sen Poddar v, secretary of State for India. 
69 Cal. 921=141 1.C. 673 -I.R. 1933 Cal. 161 = A. 
IB. 1933 Cal. 26. 

' — ■ ■' S. 2'^-’-Market-value — Considerations reg%rd- 
ing — Sales tn the vicinity. 

Where there is evidence of sales of similar lands in 
the vicinity, having similar irrigational facilities, the 
Land Acquisition Officer is bound to take such sales 
into consideration while fixing the market-value of the 
land in question and the mere fact that the owners have 
not cultivated it for the last ten years is no ground for 
capitalizing the value of it at one tenth or less of the net 
income, where it is not shown that the land remained 
uncultivated because of the poverty of the soil. (IViid, 
J.C. and Rupchaud, AJ.C,') DHARMDAS KHUSHI- 
RAM V. LAND ACQUISITION OFFICER, HYDERABAD, 
SiNi). I.R. 1931 Sind 76=131 I.O, 716=A.I.R. 
1931 Sind 56. 

S. 23 — Market value— Future utility of pro- 
perty. 

Where land is taken for public purposes under the 
Act, the market value of the pioperty is to be determin- 
ed with leference to the future utility, but it must not 
be entirely conjectuial 3 l.C. 277, Ref. {fVild, JC. 
and Milne, A./.C.) CHOITHFAM BeGRAJ SeCHE- 
TARY OF State for India. 25 S.L.R. 286= 131 
l.C. 222 = A.I.R. 1931 Sind 62. 

S. 23 — Market value — Guiding principles — 

Post notification transfers —Reference — Permissihiltty. 

In valuing immovable property, the Court is justified 
in taking a broad view as favourable to the owner as 
the evidence permits. But as in the case of any other 
judicial proceedings, the findings must be based on evi- 
dence and legitimate deductions from it and if there is 
an appeal both the evidence and deductions are subject 
to reconsideration by the Court of appeal. In deter- 
mining the value, post notification transactions need not 
necessaiily be ignoied. But if a considerable interval 
has elapsed, the Court will attach little value to the sub- 
sequent sale. (^Rangnekar, and Br oom field , J Jf) ASST. 

Development Officer, Trombay v. Tayaballi. 

149 1.0. 271 = 6R.B. 356 = 36 Bom.L.R. 763 = A.I.R. 
1933 Bom. 361. 

S. 23 — Mai ket value — A/utters for consideration 

— But den of proof . 

In detei mining the market value four things have to 
be consideied, viz,, firstly, the price paid within a leason- 
able time for the land itself; secondly, the rents and 
profits received on account thereof shortly before the 
acquisition; thirdly the prices paid for adjacent land 
possesssing similar advantages; and fourthly, the opinion 
of valuators or experts. In proceedings in reference, the 
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burden of proof is on the claimant to prove that the 
valuation is insufficient. 11 C.W.N. 875, Ref. {Ferrers.^ 
J.C.) Land acquisition Officer v. Fakir 
Mahomed. I.R. 1933 Sind 146=143 I.O. 699 = 
A.I.R. 1933 Sind 124. 

-8. 23 — Market -value — Potential user to be taken- 

into account. 

In considering what is the fair market-value of the 
land, it is right to take into account not only the use to 
which the land is being put at the time of the acquisition 
but its market value laid out in the most lurcrative and- 
advantageous w’ay in which the owners could dispose of 
it. Where it has a potential value which is not merely 
speculative, it ought to be taken into consideration. 
(^Page, CJ. and Ba U, J.) MaUNG BOSV KHIN V. 

Special collector, Mauhin. 166 I.O. 624=8 E. 
R. 31= A.I.R. 1936 Rang. 167. 

— — S. 23 — Mar ket value— Probable user for build- 
ing purposes to be considered. 

Where Government takes property from private per- 
sons under statutory powers, the Courts in computing: 
the amount of compensation to be awaided to the person 
interested therein should be guided by the principle that 
the owner i.s entitled to have the price of his land fixed 
in reference to the probable use, which will give him the 
best return and not merely in accordance with its 
present use or disposition. Probabilities of agricultural 
land w'ithin Municipal limits of Multan being used for 
building purposes taken into account in fixing compensa- 
tion. {J'ek Chand Currie. //.) SECRETARY OK S'J’ATE 
FOR India Chuni Lal. 12 Lah. 117= IB. 1931 
Lah 460 = 131 1.0. 364 = 32 P-L R. 321 = 12 Lah. 
L.J. 280 = A.IR. 1931 Lah. 207. 

[Appr. 33 P.L.R. 1100 (1102). R. 145 l.C. 334 
(335)] 

S. 23 — Methods of valuation. 

Methods of valuation of land acquired under the Land 
Acquisition Act may be classified under three heads, 
vtz.\ (1) the opinion of experts, (2) the price paid with- 
in a reasonable time in bona fide transactions of pur- 
chase of the lands acquired or the lands adjacent to the 
land acquired and possessing similar advantages, (3) 
and a number of years' purchase of the actual or imme- 
diately prospective profit of the lands acquired. It is 
generally necessary to take two or all of these methods 
of valuation, in order to arrive at a fairly correct valua- 
tion. but exact valuation is practically impossible, and 
much reliance cannot be placed on the evidence of 
experts unless it is supported by or coincides with other 
evidence. 11 C W N. 875, Foil; 10 Bom.L.R. 675; A.I. 
R. 1928 P.C. 305 and 34 Cal. 599, Ref. {Ferrers, J.C. 
and Aston. A. J.C.) KARACHI MUNICIPALITY V. 

NaRaindas. 6 I.R. (Sind) 44 = 145 I.O. 795=A. 
I.R. 1933 Sind 57. 

Ss 23 and 24— 

These sections only lay down rules for determining the 
market-value and do not create any right on the part of 
the owners of the lands or the holders of inteiest therein 
to obtain compensation on the footing of their respective 
rights as at the date of the declaration. {Mukern and 
Bartley, JJ.) NRISINHA CHARAN NaNDI ChoW- 
dhury V. Nagendra Bala Deby. 60 Cal. 281 = 
144 I.O. 743 = 6 B.O. 12 = 37 C.W.N. 14=A.I.R. 
1933 Cal. 622. 

— S. Objection to assessment — Burden of proof. 

It is for the appellant to show that the assessment of 
the T.and Acquisition Officer is too lowr. 106 l.C, 909; 
34 Cal. 599, Rel. on. {Tek Chand and Walker, JJ.) 
PRiBHU DiYAL z/. Secretary of State. 136I.C. 
183=I.B. 1932 Lah. 55 = 33 P.L.R. 1100=A.I.R. 
1931 Lah. 364. 
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1.AND ACQUISITION ACT (1894), S. 23. 

— S. 23 — Tenancy land — Basis of compensation. 

The true tests for determining the amount of compen- 
sation which ought to be aw^arded to the proprietors in 
the case of tenancy lands is to ascertain the market- 
value of the land. The correct rule in all cases of this 
class is that the land to be acquired is to be valued in 
the first instance including all interests and the amount 
so ascertained has then to be apportioned amongst the | 
parties interested according to their interests. A.I.R. I 
1919 Mad. 222, Ref. {C. C. Gkose and AfitUr, //.) \ 
COLLECTOR OF DaCCA v. ASHRAK ALL I.R. 1933 ! 
Cal. 412-1431.0. 367 = 65 C.L.J. 567- A.I.R. 1933 i 
Cal. 312. 

■ S. 23 — V ahiition — Adjacent land, I 

'I'he valuation with reference to a plot which is very ! 
close to the acquired land cannot form the basis of 
valuation with legard to the lands far apart; but where 
the distance between the plots is so negligible as 75 ■ 
yards, it does not make any difference when valuing a ; 
land on the locality, if the valuation is based on a docu- ' 
ment with reference to one plot in the locality which is ; 
of the same description with similar advantage.s as the 
other plots. Similaily land outside the Municipal 
limits can be valued in the same way as land in close j 
proximity to the Municipal area. (C. C. Ghose and „ 
Altttcr, yy.) COLLECTOR OF DACCA V. A.<?HRAF ALI. 

I.R. 1933 Cal. 412-143 I.O. 367-65 C.L.J. 567- 
A.I.R. 1933 Cal. 312. 

— " S. 23 — J'aluaiion — Exfot evidence, ! 

Where the so-called “expert witnesses” give no data ! 
in support of their opinions, their evidence should be i 
rejected. A.I.R. 1924 I.ah. 548, Foil. {Tek Chand \ 
and lyalker, yy.) PRIBHU DlYAI. v, SECRETARY OF j 
STATE. 135 I.0. 183-I.R. 1932 Lah. 55 = 33 P.LR. i 
1100 -A.I.R. 1931 Lah. 364. 

— — -S. 23 — Valuation of land — Interests of landlord i 
and tenant. See Land ACQUISITION ACT, S. 21. 58 I 
Cal. 1345 -A.I.R. 1932 Cal. 143. ! 

S. 23— “Ka/wr.” ! 

“Value” for the purpose of the Land Acquisition Act ! 
means the rnarket-value of the property. It may be I 
affected by, but cannot be governed by, the procedure | 
laid down in the lease for fixing renewal premia, | 
{Ferrers, J.C. and Aston, AJ.Cf) KARACHI MUNI- | 
CIPALITY V, Naraindas. 6 I.R. (Sind) 44=146 1. 
0. 795= A.I.R. 1933 Sind 57. 

— S. 23 — Value — Deierminatton of — Property 
subject to restrictions — Possibility of restrictions being 
determined — Relevancy of. 

In Considering the claim of the owner, the value to be 
paid for is the value to the owner as it existed at the 
date of taking, not the value to the taker. The value 
to the owner consists in all advantages which the land ! 
possesses, present or future, but it is the present value ! 
alone of such advantages that falls to be determined. I 
Again the value to be assessed is the value to the old j 
owner who parts with his property and not the value to i 
the new owner who takes it over. Where the old 
owner takes the property subject to restrictions, it is 
necessary to inquire how far these restrictions affect the 
value. In determining the burden of the restrictions 
one circumstance to consider is the chance of such a 
restriction being determined. When there was evidence 
to show that the area acquired w'as so situate as to 
make it possible that within a reasonable period some 
of It would become a building site, some allowance was 
made for such a possibility. (1909) 1 K.B. 16; (19J4) 
A.C. 569; 25 C. 194 (P.C.); 46 M. 782, Rel. on. 
^Wallace and Stone, //.) COLLECTOR OF CHINGLE- 


LAND ACQUISITION ACT (1894), S. 23. 

PUT V, Krishnaveni Ammal. 6 I.R. (Mad.) 104 = 
145 I.O. 604 -A.I.R. 1933 Mad. 190. 

S. 23 — Value of land — Demands fur buildings 

limited — Land to be valued as agricultural land. 

Where except for a small portion of land, the land in 
dispute had no value as a building site becau.^e the 
demand for buildings was limited, the value of the land 
should be assessed on the basis of what was its worth as 
an agricultural land, (//am son and Daljp Stn^k, 
yy.) Tara Singh v. Secretary of State. 6 I. 
R. (Lah.) 244 (1)-146 I.C. 566 -34 P.L.R. 997 = A. 

I. R. 1933 Lah. 508. 

*"*' S. 23 f 1) — Date of expropriation. 

The date ot expropriation must be ileemed to be the 
date on which the notification for acquisition is issued. 
17 S.L.R. 288, Foil. {Wild, J ,C, and Rupchand , A.J , 
C.) SECRETARY OK State z/. Sukkur Municipa- 
LriY. 26 S.L.R 321-I.R. 1931 Sind 50 = 131 I.C. 
178-A.LR. 1931 Sind 67. 

S. 23 (1) — Land intended originally for two path 

but not so used — Value as building site. 

The land had been oiigiiully granted to Municipality 
for purposes of agriculture and su bsequently it was exemp- 
ted from assessment on the umlerstanding that it would 
be used as a tow path. IJut at the time when the noti- 
fication for acquisition was issued, the land was not being 
used as a tow path nor was there any necessity to do so^ 
It was argued that it open to the revenue authorities 
to refuse to grant the permission foi conveiting the land 
into building site and that therefore its potential value 
as building site could not be taken into account, 
i Held, that with the non-user of the land as a tow' 

I path, the proprietary rights of the Municipality in it to 
j hold it as an ordinary agricultural land on payment of 
, assessment i^ere not at an end and therefore thepoten- 
. tial value of the land as a building site could be taken 
j into consideration in fixing the compensation. 1 Pom. L. 

I R. 454, A.I.R. 1925 Sind 112 Kel. on. {Wild, J.C, and 
1 Rupchand, A.J.C.) Secuftary of State 7>. Sukkur 
Municipality. 26 S.L R. 321 = I.R. 1931 Sind 50 
! =131 I.C. 178 = A.I.R. 1931 Sind 67. 

i S. 23(1) — Mil) ket~value. 

i The market-value is the value to the seller of the 
i property in its actual condition at the lime of expiopiia- 
lion with all its existing advantages and with all its 
possibilities, excluding any advantage due to the carrying 
out of the scheme foi the pm pose for which the property 
is compulsorily acquired. 6 Lah. 69 (P.(^) and Fraser 
V. City of Fraserville, (I9l7) A.C. 1 87, Foil. {Wild, 

J. C . and Rupchand, A. J Cf) SECRETARY OF STATE 
V, Sukkur Municipality. 26 S.LR. S21-I,E. 
1931 Sind 60 = 131 1 C. 178-A.l.R. 1931 Sind 67. 

I — S. 23 (1) — A/a rket- value — /Jate of, 

I The market- value of the land to be acquired is to be 
j considered at the date of the publication of the notifica- 
I tion under S. 4. A.I.R. 1925 P.C. 91 and A.I.R. 

I 1929 P.C:. 92. Fxpl. {Wild, J.C. aud Afilne, A.J.C.) 

I Choithram Regraj v. Sf.cretaky of State for 
I INDIA. 25 S.LR. 285 = 131 I.C. 222 -A.I.R. 1931 
Sind 62. 

-S. 23 (1) — Market value — Rent r eceived by 

orvner — How far conclusive as basis for computing 
market value. 

In awarding compensation based on rent actually 
received, regard should be had to the question whether 
the lease was one for a considerable period and the 
rent received was an amount which was likely to be 
received for a lengthy period. If it was a long lease 
or one which was not likely to be determined early. 
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LAND ACQUISITION ACT (1894). S. 23. 

the rent may be taken as an index to the value. If, 
on the other hand, it is a short lease and the bargain 
was one such as the landlord w’as hardly ever likely 
to get once again, it cannot be nude a basis for com- 
puting the niaikct-value. {^Baker and Broomfitld^ 
y/.) ISMAILJI MAHOMEDALM V. DlST. DEPUIY 
CoLELcroK, NASIK. 141 1.C. 352=1 B. 1933 Bom. 
69 34 Bom.L.E. 1157 = A.I.B. 1933 Bom. 37. 

S. 23 (1) — Mode of valuation — Tenants and 

landlords having separate tnleiert in lani to he 
acquired. 

Where tcMiants and landlord have separate inteiest 
over land which is to be acquired, it is not the separate 
interest w'hich has to be valued but primarily the land. 
The matter that can strictly arise in relation to several 
interests is the question of the division of the com pen 
sation allowed. 5H (*al. 1345, Kef. iJ\^ort and Pazl 
All,//.) SECKJ I’ARY OF S'lAlE V, IlAKA LaL 
Kanoarp NaihSahDeo. 13 Pat. 221 = 150 I.O. 
27 = G E.P. 719 -= A.I E. 1931 Pat. 168. 

S. 23 {\)—Scope. 

It depends on the circumstance^ of each case at what 
rate the property should be capitalizrd. 17 W.R. 221, 
Kel. on; A.l.K. 1925 Sind 288; 25 1 C. 393 and 16 
Mad. 369 (r.C.), Ref. {IVild, / C. and Milne ,A./.C.) 
CHOi'iHKAM liEGRAj z/. Secretary of Spate Fi)R 
India. 26 S.L.R 285 = 131 I.C. 222 = A.I.E. 1931 
Bind 52. 

■ - S. 23 (2) — Award of l5 per cent, on market- 
value — Statutory right of claimant. 

Award of l5 per cent, on market -value on compulsory 
acquisition is a statutory amount of compensation in 
aihlition to the market- value; and the ( ourt has no 
power to deprive a claimant of that amount on the 
ground that he has not previously claimed it specifically. 
{Niimatulldh and Ritvhhpal Si mill, //) MaHOMKD 
Saijad Ali Khan v. Secretary of Sj a i e. 6 I.R. 
(All) 113 = 1451.0. 526 = A.I.R. 1933 All. 742. * 

• B. 23 (4) — Mai kit value — O^iupaiuy holding — 

Custom entitling landlord to one-fouith of the pui^hase- 
money on transfer — Acquisition of holding — Apportion- 
ment of compensation. 

Where the landlords are by local custom entitled to 
a share of one-four th of the purchase-money on the 
transfer of an occupancy holding, this right should be 
taken into ar'count when the occupamy holding is acqui- 
red by the Go\crnrnent and the landlord is entitled to 
receive one-fourth of the compensation paid to the 
laiyat, though unlike in the case of a private transfer, 
the landlord has no power to withhold his approval 
to the acquisition, {/wala Piasad and /amcs^ //.) 

Abdue IIaoue r'. Secretary of State for India. 
11 Pat. 485 IE. 1932 Pat 145 - 137 I C. 226 = 13 
Pat L.T. 46 = A.I.R. 1932 Pat. 120. 

S, 23 (4V-AV v/r/ ptivacy — Infringement of 

— Compensation fot. 

Obiter'. The infringement of the right of privacy is an 
appropriate subject for compensation. England and 
Indian cases referred. (Milt, /■ and Gnha, //.) PRA- 

SANNA Kumar duita ?> skcrf/i' \ky of State. 61 
Cal 245 - 161 1.0.160 = 7 B.C. 76 = 38 O. W.N. 239 
= A.I.R. 1934 Cal 525. 

S. 25 — /.and acquired by Government — Zarntn- 

dar cannot claim lorripcn sation for kankar. 

When Cioveinment made settlements in the Province 
of Agra, both permanent and temporary, as settlements 
of right in the soil only, stone quarries were treated as 
a monopoly of (iovern merit and no rights of Zamindars 
were recognized in stone quarries; and hence a Zamin- 
dar whose land is acquired by Government under the 


LAND ACQUISITION ACT (1894), S. 26. 

Land Acquisition Act cannot claim compensation for 
kankar, which comes under the definition of mineral, and 
w'hich'’is essentially the property of Government. (Case- 
I law discussed.) {^Mukerjt and Bennet^ //.) KHUSHAL 

' Singh v. Secretary of State for India. 53 AIL 
j 658 = IE. 1931 All. 723 = 1331.0. 611 = 1931 A.L J. 

! 660 = A.I.R. 1931 All. 394. 

I LR. 55 A. 897 (909) (F.B.), 56 A. 656 (665) (F.B.).] 

! ‘S. 25 — Powers of District Judge — Award of 

; Land Acqui^ition Officer —Alteration of. See LAND 
j Acquisition Acr, S. ll. 27 S L.E. 84=A.I.E. 1933 
i Sind 21. 

I — S. 25(1) — Award in excess of claim — Per mi s- 
I sibility. 

I It is not permissible to the Land Acquisition Judge to 
I award a sum in excess of the claim made by the appli- 
cants to compon''ation. ^Mitter and Guha, //.) PRA- 
I sanna Kumar Duttaz^ Secretary of State. 

! 61 Cal. 245=15110 160 = 7 EC. 76 = 38 C.W N. 

I 239 = A I.B. 1931 Cal. 525. 

I 

S 25(1) — Claim delayed but put in — 25 (1) 

applies. 

Where the claimants did not put in their claims at 
the time required by the notice under S. 9, but did so 
later, the amount which the Court can aw'ard is governed 
byS. 25 (1). 33 All. 376 and 60 P.R. 1918, Ref. 
{Ferrers^ /,(\) LAND ACQUISITION OFFICER v. 

Fakir Mahomfd. I.R. 1933 Sind 145 = 143 I.O. 

; 699 = A.I R. 1933 Sind 124. 

“S. 25 (1)— Power of District /udge to vary 
different items. 

There is nothing in S. 25 (1) which precludes the 
District Judge from introducing variations in different 
items that make up the award, so long as the total 
amount is not reduced. {Addnon and Dm Aloham- 
I mad, //.) Secretary of State v. Amir Moham- 
; MED khan. 159 I.C. 257 = 8 E.L. 370 = A I.R 1935 
j Lah. 653. 

■ 2^ {2)— Sufficient reason— Adjournment of 

I trtqun y^Timc for making claim rut thereby extended^ 
The fact that the Collector adjourned the inquiry sine 
I die for making the aw'ard does not by itself extend the 
time for making the claim already fixed l>y the notice 
under S. 9. 30 C.d. 36, Ref. {^Maepherson and Fazl Ah, 
//.) Gokul Krishna Banerji Secretary of 
.State for Indi \. 137 10. 116 = 1. R. 1932 Pat. 136 
= 12Pat. LT. 659 = A.I.R. 1932 Pat. 134. 

; (2) — Suffii lent reason — Defective notice — • 

1 Appearance ani objection by party on the date specified. 
Per Ma^pherson, /. — Kven though a notice issued 
under S. 9 may have bj^n defective in several particu- 
lars regarding the date, the name or description of the 
area proposed to be acquired, that is not a sufficient 
reason for not making the claim if in pursuance of the 
] notice the party has appeared at the time and place 
I specified and raised objections regarding measurement 
I but failed to specify the amount claimed as conipensa- 
j tion. {^Maepherson and Fazl Ah, //.) GOKUL 

1 Krishna Banerji zc secretary of State for 

! India. 137 I.C. 116 = LR 1932 Pat. 136 = 12 Pat. 

I L T. 659 = A I R. 1932 Pat. 134. 

Ss. 26 and 11 — Award under — Difference. See 

Land Acquisition Act, Ss. ll and 26. il Rang, 
i 344=A.I.B. 1933 Bang. 176. 

! (As amended by Act XIX of 1921), S. 26 (2) 

j — Calcutta Improvement Act (^Beng, Act V of \9l\), S, 

I 7l — Aw ird of Calcutta Improvement Tribunal — Firia 
I lity of ^Appeal to Privy Council — Competency of. 
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liAND ACQUISITION ACT (1894). 8. 27 (2). 

The new sub-S. (2) of S. 26 of the Act does not ^ 
have the effect of enabling an appeal to be taken to His 
Majesty in Council from a judgment and decree of the 
High Court, Calcutta, on appeal from an award of the 
"Calcutta Improvement Tribunal in respect of land com- 
pulsorily acquired under the Calcutta Improvement Act. 
39 I. A. 197, Ref. (Sir George Lowndes?^ SECRETARY 
OF STATE FOR INDIA t/. HINDUSTAN CO-OPERATIVE 
Insurance Society, ltd. B8 I. A. 259=69 Cal. 55 
-1931M.W.N. 696 = 1321.0. 748 = 54 C.L.J. 14= 
I.R. 1931 P.O. 236 = 33 Bora.Ii.R. 1006 = 1931 A.L.J. 
476 = 36 C.W.N. 794=A.I.R. 1931 P.O. 149 = 61 
M.L.J. 864(P.O.). 

[R. 59 C. 528 (329^,; 57 M. 27l (297)(F.B.)1 
" ' 8. 27 (2)— — Discretion. 

S. 27 (2) is limited to the proceedings in the Court 
of Srst instance. Costs of proceedings in the Higher 
Courts are at their discretion. (Beaumont ^ C.J. and 
Murphy, j.) Assistant COLLECrOK, South Sal- 
SEITE V. SHAPURJI CA^YAS^|. 136 I.O. 173 (1) = 
IR. 1932 Bom. 157(1) = 33 BomLR. 1210=A.I.E. 
1931 Bom. 520. 

— — S. 27 (2) — Enhancement of rate of compensation 
— Disallowance of datmanl* s cost% — Propriety, 

Where tlie Collector awarded compensation at Ks. 26 
a cent and the claimant appealed claiming at Rs. 31 and 
the Court awarded compensation at Rs. 28, but disallow- 
ed his costs, 

Held, that under the circumstances, the Collector 
should have been directed to pay the claimant’s costs 
because the claim was not extravagant and there was 
no negligence in putting it forward. (Ramesam and 
Venkatasubha Rao, JJf) AKILANDAMMAL z'. SPECIAI. 

• Deputy Collector, Vm. T. Ky., Tuk hinopoly. 
1932M,W.N. 853. 

— — S. 28 — Excess amount awarded by District 
Jnd^ge — I/it crest on — Right of claimant. 

The claimant is entitled to interest on the excess 
amount awarded by the District Court from the date of 
possession by the Collector up to the date of actual 
payment of such excess in Court and not up to the date 
of the award only. (Perre*'s, J C\ and Rape hand Bila- 
ram,A.J C.) SeCRE'I’AUY Ob STATE 7/. DiNSHAW. 

27S.L.R 84 = 6 1 R. (Sind) 109 = 146 I.C. 1040 = 
A.I.R. 1933 Sind 21. 

"" “S. 28 — Interest — Discretion of Court to award. 

Under S. 28, it is within the discretion of a Couit to 
decree interest where a larger amount of compensation 
has been given than was awarded by the Collector. 
CMuker/i and Bennet, fj.') KhUSHaL SlNGH v 

Secretary of State for India. 63 All. 668= I.R. 
1931 All. 723 = 133 I.O. 611 = 1931 A L J. 660 = 
A.LR. 1931 All. 394. 

3. 29 — Landlord and tenant -^Apportionment of 
compensation. 

In apportioning the compensation between landlord 
and tenant, the Court should proceed on the principle of 
ascertaining what is the value of the interest of the 
landlord on the one hand and that of the tenant on the 
other and apportion the compensation according to those 
values. 30 Cal. 801, Foil. (Jai Lai, /.) Hakim 
Singh v, The Colleceou, Gurdaspur. I.R. 1932 
lah. 186 =136 I.C. .10 = 32 P.LR. 864 = A.I.R. 1932 
I.ali.123 (2). 

S. 29 — Zamindar and tenure-’holders — ApPor- 

iionment o f compensation between — Burden of proof. 

Where, persons claiming a permanent interest as 
jagirdars intermediate tenure- holders under a Zamindar 
•in respect of certain land which has been compulsorily 

Q, D.— 11—73 


IiAin) ACQUI8ITION ACT (1894), 8. 30. 

acquired under the Land Aquisition Act contend that 
the Zamindar is only entitled to get compensation to the 
extent of the amount he has agreed to grant abatement 
in rent, it is for them to show that their interest is per- 
manent, that the landlord has parted with his prima 
I right to enhance the rent, and that the rent is 
mokarrari The mere fact that they call themselves 
jagirdars so far from showing that they have a perma- 
nent interest tends the otlier way. Pn/na facie the 
Zamindar has the whole of the interest; it is for the 
tenure-holders to show what part of the interest the 
Zamindar has divested himself of in their favour. 
(Rankin, C.J. and Mittc/ , //.) Kadhu RaY v. RaJa 
Gyott Prasad Singh Deo. 1401.0. 385=1.R. 1932 
Cal. 714 = 36 C.W.N. 866=A.I.R. 1933 Cal. 21. 

S. 30— Default tn payment of arrears of revenue 

— Acquisition by Governme/it—Awa/ d setting off 
arrears of revenue— Subsequent sale— Relative rights of 
purchaser and prior proprietor to compensation. 

The defendants were the owners of the Tausi with a 
3 as. gantidari interest. For default in payment of 
revenue dated 28-3-1925, the tausi was sold on 
18 9 1925. In pursuance of a declaration dated 
II'I2*1924, some of the lancis (call it A) were acquired 
award made, and possession taken on i6 9-25; and some 
others (call it B) were taken possession of on 
22“ 12- 1925. On a dispute between the purchaser at the 
sale of 18-9-1925 and the previous owners as to their 
relative rights to the compensation amount, 

Held, (r) the effect of S. 28 and Sch. A of the Revenue 
Sale Law (Act XI of 1859) is that the title of the pur- 
chaser is to be deemed to have vested in him on the date 
of the default and the defendants' Interest as 
proprietors were forfeited or rather determined on 
28 3 1925; and the acquiied lands vested in the (Collector 
free from encumbrances on 16 9 1925 and 22-12-1925; 
(ii) by the award of 16-9 1925 regarding A lands, abate,’ 
ment of Government revenue was allowed for the acquir- 
ed lands from the kist previous to the date of taking pos- 
session and as at the time of sale the lands were no longt r 
Subject to the payment of Government assessment. The 
lands were not in arreari; they could not be sold; the 
purchasers could not have got any title to it and so the 
prior proprietors were entitled to the entire compensa- 
tion amount regarding ^ lands; (lit) but regarding B 
lands, the sale took place before acriiiisition and on 
3-10 1925, the purchaser had annulled the gan/i and so 
the purchaser was entitled to the whole of the compen- 
sation, both that foi the proprietaiy interest and that 
for the gantidiiri interest. (Afukerji and Bartley, JJ \ 
Nrisinha Charan Nandi 7.. Nagendra Kaia 
Deby. 60 Cal. 281 = 6 I.R, (Cal.) 12=14410 743 
= 37 C.W.N. 14=A.I.E. 1933 Cal. 622. 

8. 30— Kheraji brahmottardars— held at 

mokarari rent— Zamindar whether entitled to share. 

Where the rent is mokarari and fixed, the zamindar 
I is not entitled to any share of the compensation amount 
in respect of land held by kkeran brahtnoltardars under 
him. (C. C, Chose and S, If. Ghese, JJ.) JYOTI 

Prasad Sing Ha Deo z'. Kenaram Dubey. 6IR 
(Cal.) 236 = 146 I.C. 679 = 37 C.W.N. 702 =>AIr'. 
1933 Cal. 767. 

8. 30— malik inakbuza mahal leased in 

perpetnity^Apportionment of compensation between pro- 
prietor and perpetual lessee— Power of Land Acquisition 
Officer. ' ' ' 

Where a Malik makbuza plot (in a Maha{ which had 
been leased in perpetuity) was acquired by the Govern- 
ment and the Land Acquisition Officer allowed the per- 
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petual lessee compensation for loss of the revenue and 
also a certain sum to the malguzar. 

Held, that neither the Land Acquisition Officer nor 
the Court to whom the matter of compensation was 
referred had any authority to decide what lease money 
should he paid in future and that the proprietor and the 
lessee should come to an agreement on the point or have 
the matter decided by a competent Court. {McNatr, 

AC. ) Satmshiv rao V, Collector of Nagpur. 
29N.Ij.B. 31»6 I.R. (Nag.) 49 = 146 I.O. 447=16 

N. Ii.j. 21«A.I.B. 1933 Nag. 114. 


S. Order as to apportionment of compensa- 
tion — Appeal* 

Though the order determining the apportiontment or 
the compensation is not an award within the meaning of 
S. 54 it is in the nature of a decree and an appeal lies 
against it. {^Baker and Ragnekar , JJ^ RaGHUNATH- 
DAS V, Dt. Superintendent of Police, Nasik. 
57 Bom. 314=6 IB. (Bom.) 3=144 1.0.710 = 36 
Bom.L.B. 276 = A.I.B. 1933 Bom. 187. 


Ss. 31 and Z^—Appltcahility--Land belongtnz 

to impartible estate. 

Where land belonging to an impartible estate is 
acquired under the Land Acquisition Act, the holder can 
in no sense be'' held to be absolute owner of his impar- 
tible estate, and Ss. 31 and 32 must prima facte apply 
to him. In the ordinary sense of the words, the holder 
is clearly incompetent to alienate the lands acquired and 
it is in accordance with the policy of the Impartible 
Estates Act, that the compensation money should not be 
paid over to him but should be converted into other 
land to form part of the impartible estate, which will 
not thus suffer fiom the acquisition and hence the acqui- 
sition officer is right in depositing the money under 
S. 31. {Beasley, C./. and King, /.) SPECIAL DEPUTY 

Collector, Ramnad v. Rajah of ramnad. 68 
Mad. 442 = 167 I.O. 600 = 1936 M. W.N 160 = 41 L. 
W, 267=A.I.B. 1936 Mad. 216 = 68 M.L.J. 676. 

— S. 31 — Compensation amount paid by Collector — 
Order as to disposal* 

Where the Collector has paid the amount of compen- 
sation. the Court cannot direct him to pay again to 
some one else, unless he has showm such negligence that 
he could be rightly held liable to"do so. {Das and 
Brown, JJ.) K. N. K. R. M. K. CHETTYAR Firm v. 
Secretary of State. 11 Bang. 344 = 149 I.O. 866 
(2) = 6 B.E. 334= A.I.B. 1933 Bang. 176. 

— S. 31 (2) Proviso — Bar of suit — Party dissaiis 
fled with award — Remedy of — Fonlure to apply under 
S* \S—B/fect of. 

The Land Acquisition Act creates a special jurisdic- 
tion and provides a apecial remedy for persons aggrieved 
with anything done in the exercise of that jurisdiction. 
That jurisdiction is exclusive. A party who is served 
with notice under S. 9 of the Act is bound, if he is dis- 
satU^ed with the aw'ard to apply for a reference under 
S. 18. If he disables himself from availing of it by 
accepting the compensation without any protest or if for 
any other reason he does not apply under S. 18, he can- 
not be allowed to reopen the question of the right to the 
aiDOfint of compensation by means of a regular suit, 
^tfaifist the persons alleged to have wrongfully received 
^ same. 26 C.W.N. 506, Foil. {Bisheshwar Nath, 
y.) CHHEDi Ram V. Ahmad Shafi. 8 Luck. 296«» 
141 1.O. 674 = I.B. 1933 Oudh 73 = 9 O.W.N. 1176 = 
A,|.B. 1933 Oudh 100. 

S. 31 (2), 3 — Persons receiving notice 

etifd appearing at apportionment — 7'hey must apply 
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under 18 and cannot avail <7/5’. 31 (2), Proviso 3— 
Civil suit barred* 

persons who have received notice and who have ap- 
peared before the Collector at the time of the appor- 
tionment of the compensation money must, if they object 
I to that apportionment, make an application under S. 13 
of the Act and are not entitled to avail themselves of 
proviso 3 to S. 31 (2) of the Act and are therefore 
debarred from filing a civil suit. A. L K. 1922 Cal. 4, 
Foil.; 7 C.W.N. 538; 10 C.W.N. 991 and 7 Cal. 388 (P. 

I C.), Dist. {Staples, A*J.C*') SHIVMAL v* RaMCHAN- 
DRA Bapu. 30 N.L.B. 40 = 6 B.N. 147 = 147 I.C. 
i 877=A.IB. 1933 Nag. 322. 

8. 32 — Acquisition of Hindu widow s interest — 

Money invested in G* P* Notes^Re-investment in lands 
— Penver of President of Calcutta Improvement Trust. 

The President of the Calcutta Improvement has juris- 
diction to re-invest money invested in G, P. Notes, being- 
the compensation money in respect of the acquisition of 
the interest of a Hindu widow, in the purchase of other 
lands, and in this matter he act.s as a Judge and must 
exercise his function in a judicial manner and in the 
interest of the person for whom the money is held in 
trust. The primary consideration for the Court is the 
interest of the person for whose benefit the legislature 
has given the power. {Nasim AH and Khundkar, //.)' 
Sarala Dasi V. President of the Calcutta Im- 
provement Trust Tribunal. 62 Cal. 154 = 164 
I.C. 772=7 B.O. 623=60 C.L.J. 88 = A.I.B. 1936> 
Cal. 29. 

S. 32 — Applicability — Debutter property — 

Receiver appointed by Court — Powers of — Duty of Land 
AcquisHion Tribunal to pay amount of compensation to 
receiver. 

The land acquired by the Calcutta Improvement 
Trust Tribunal belonged to a Thakur ordinarily manag- 
ed by shebaits, In a suit relating to that debutte*’ 
estate, a receiver had been appointed by the Court to 
take possession of the properties. The Tribunal propos- 
ed to invest the compensation money in the purchase of 
other lands on the ground that there was no one compe- 
tent to alienate the land. 

Held, that as the receiver represented not only the 
Shebaits but also the Thakur, he was competent to 
alienate the land and so S. 32 was not applicable.. 
Secondly even otherwise, under S. 32 (^), the receiver 
appointed by the Court was a person who had become 
absolutely entitled to the amount and to whom the 
Tribunal was consequently bound to pay and that the 
Tribunal had no discretion to invest it on the purchase 
of other lands. {Costello and Jack, JJ.) AdHAR 
Kumar Mitra v, Sri Sri iswar Radha Madan 
Mohan JiU. LB. 1932 Cal. 610 = 139 10.180=36- 

O. W.N. 370=A.I.E. 1932 Cal. 660. 

S. 32 — Procedure under — Money invested in G, 

P. Notes — Re-investment inlands — Person interested in' 
investment, if to be heard* 

The Land Acquisition Act does not lay down any 
procedure which is to be followed in the matter of re- 
investment in lands of money already deposited in G. P. 
Notes. But the Court should hear the person who is in- 
terested in the money before it decides whether it is 
desirable or advantageous that the money which has re- 
mained invested in G. P. Notes without any objection 
from anybody should be re- invested in the purchase of 
other lands in view of the grounds alleged by such per- 
son. {Nasim AH and Khundkar, JJ.) SakaLA DASI 
V* President of the Calcutta Improvement 
Trust Tribunal. 62 Cal. 154 « 164 LO. 772=7 E,. 
O. 623 = 60 O.L.J. 88 = A.I.B. 1985 Cal. 29. 
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LAND ACQUISITION ACT (1894), S. 32. 

^ ■ 8. 82 — Procedure undet — Notice to show cause 
why money should not he re invested in land — Jurisdic- 
tion of President of Calcutta Improvement Tribunal. 

The President of the Calcutta Improvement Tribunal 
has no jurisdiction under S. 32 to issue a notice to the 
party to show cause why the compensation money 
invested in Government Securities should not be re- 
invested in lands. Such a notice is also wTong in law, 
{Mitier and Edgley, //.) Sarala Debi The Pre- 
sident OF the Calcutta Improvement Tribu- 
nal. 165 1.C. 999 = 7 B.0. 667 = 39 O. W.N.169 = 
60 O.L J. 227= A.I.R. 1936 Cal. 248. 

— 8. 32 — Scope — Investment in Gozernment Secu- 

rities — Re-imestment in law^If ohligatcry. 

When there is an investment of the compensation 
money in Goveinnient Securities, already made as far 
back as 20 years, S. 32 does not make a re investment 
in land obligatory. (Mttter and Edgley^ JJ.) SaRALA 
Debi p. The president of the Caicutta 
Improvement Tribunal. 166 I.O. 999 = 7 R.O. 
667 = S9 0.W.N. 169 = 60 O.L J. 227 = A. 1. R. 1936 
Cal. 248. 

— — S. 32 (1) — Applicability — Properties settled on 
Nawiib Bahadur of Murshdabad. 

The effect of Murshidabad Act (XV of 1891 amended 
by Act XXV of 1923) is that in spite of certain powers 
conferred on the Secretary of State, no right of owner 
ship or disposition is conferred on the Secretary of State 
and the Nawab Dahadur continues as a limited owner 
but with the income intercepted in certain contingencies. 
Where such lands are proposed to be acquired, the tri- 
bunal has jurisdiction to act under S. 32 (1) of the Act. 
(Peafson and A/allik, JJ.) NAWAB BAHADUR OF 
Murshidabad z/. Kumar Dinendra Muilik. 69 
Cal. 1272 = 140 1,0. 866 = I.B. 1933 Cal. 65 = 36 0. 
W.N. 848=A.r.R. 1932 Cal. 844. 

8. 32(1) — Investment in Government Securities 

-Re- investment in purchase of land — Jurisdiction of 
tiibunal. 

Under S. 32 (1) of Ihe Land Acquisition Act, the 
Calcutta Improvement Tribunal has jurisdiction, even 
after once adopting the alternative in S. 32 (1) (^), and 
has power, impliedly conferred on it, to order the money 
to be r e-in vested in the purchase of land. {Peat son and 
Mailt k, JJ.) Nawab Bahadur of Murshidabad 
f/. Kumar Dinendra Mullik. 69 Cal. 1272=140 
I.C. 866 = I.R. 1933 Cal. 65=36 C.W.N. 848 = A.I. 
R. 1932 Cal. 844. 

8 32 (1) (a) — Enquiry as to valuation — Parties 

to — Persons interested in the properties concerned. 

The parties interested in the properties forming the 
subject-matter of investigation are not parties to the 
proceedings under the Act for appraising the offers. 
{Pearson and Mallik, JJ.) NAWAB BaHADUR OF 

Murshidabad ZL Kumar Dinendra Mullik. 69 
Oal. 1272 = 140 I.O. 866 = I R. 1933 Cal. 66= 36 O.W. 
N. 848=A.I.E. 1932 Cal. 844. 

—8. 32 (1) {‘Sl)— Enquiry as to valuation — Proce- 
dure. 

The President of the Calcutta Improvement Tribunal, 
acting under S. 32, is a Judge and is bound to exercise 
his functions in a judicial manner. Where he referred 
the question of valuation to an outside expert and on 
receipt of his report, adopted it without giving the parties 
concerned an opportunity to examine or cross-examine 
him. 

Held, that the procedure was illegal. {Pearson and 
Mallik, JJ.) Nawab Bahadur of murshidabad 
V. Kumar Dinendra Mullik. 59 Cal. 1272=140 


LAND ACQUISITION ACT (1894), 8. 63. 

I.C. 866=I.R. 1933 Cal. 65 = 36 C.W N. 848 = A.I.B. 
1932 Oal. 844. 

8. 32 (2) ‘ — Construction — ''Reasonable charges 
and expenses^' — Attorney acting in the matter of pur' 
chase of lands vnth compensation money-— Right of to 
remuturation from Collector. 

As it was considered necessary to engage the services 
of an attorney for the purchase of lands advertised for 
sale by the Registrar of the High Court on the Original 
Side, by way of investment of money deposited in res- 
pect of acquired lands belonging to a person incompetent 
to alienate property, an attorney was engaged with the 
approval of the Special Land Acquisition Judge. He 
made the necessary investigation as to the suitability, 
market value and title, and did other things incidental 
to the completion of the purchase. The attorney having 
submitted a bill of costs. 

Held, that he was entitled to reasonable remunera- 
tion for the work done by him, by way of “reasonable 
charges and expenses'*, within the meaning of S. 32 (2) 
and that the said charges and expenses were payable by 
the Collector, although the acquisition money was not 
invested in land immediately after the same was depo- 
sited in Court by the Collector but subsequently. {Guka 
and Bartley, JJ.) CHAR AN MANJURI v. LAND 

Acquisition Collector Alipore. 162 10, 329 

= 8 R.C. 699 = 39 C.W.N. 261 = A.I.R. 19.36 Oal. 
119. 

- ■" ■ ■ S, 34 — Interest — Poioer of executing Court to 
grant. 

The award of a District Judge in I^nd Acquisition 
proceedings has the same force as a decree of Civil 
Court. Wheie such award does not mention interest, 
the Court executing the award has no power to grant 
the same. ^ {Doratswamt Iyer, C.J. and Rama Rao, J.) 
The Land Acquisition Officer r/. Gowramma, 
9My8.L J. 65. 

S. 39 — Agreement as to compensation — Essentials 

for validity. 

In order to constitute a binding agreement as to the 
value to be paid for compensation, the intention of the 
parties must be distinct and common to both. An 
agreement does not admit of difference. Where the 
Collector offered lo buy at a certain sum and in response 
to that offer, the appellant's manager agreed to sell for 
a sum higher than that, it amounted to a refusal of the 
offer by the Collector, followed by a counter offer and 
there was no concluded agreement as to the compensa- 
tion. {Mttter and Henderson, JJ.) BIJAYAKANTA 
Lahir I r'. Secretary OF State. 68 O.LJ. 38=a 
160 1.C. 368=6 R.O. 836 = A.I.B. 1934 Cal. 97. 

8. 49 — Reference under-— Order on — Appeal from 

— Maintai nahilt ty. 

The order of Court on a reference by the Collector 
under S. 49, proviso, should be regarded as a ‘decree’ 
from which an appeal lies to the High Court. 45 M. 
320 (P.C.), Ref. {Ramesam,O.C.J. and Cornish, J.) 
Secretary of State for India v. narayana- 
swAMi ChettiaR. 66 Mad. 391=138 I.O. 426 = 1. 
B. 1932 Mad. 572=36 L.W. 831 = 1931 M.W.N. 
1266=:»A.I.R. 1932 Mad. 66 = 63M.L.J. 962. 

[Comm. 57 M. 27l (288) (289) F.B.] 

8. hZ-— Calcutta Improvement Trust Tribunal — 

Orders passed by — Revision by High Court. 

In dealing with the acquisition of property, the 
Calcutta Improvement Trust Tribunal is acting as a 
‘Court* under the Land Acquisition Act and under 
S. Il5, C. P. Code, as well as under 107 of the 
Government of India Act, the High Court is entitled to 
interfere with the order passed by the President of the 
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Tribunal. {(Costello ani Jack, //,) AdhaR KUMAR 
Mitra V. Ski Sri Iswar Radha Madan Mohan 
Jiu. I.S. 1932 Cal. 610 ==1391.0. 180 = 36 C.W.N. 
d70»A.I.R 1932 Cal. 660. ; 

[E.55 A. 1008(1037).) I 

S. 63 — Proceedings before Collector — Review, j 

S. 53 applies to ‘the Court'. It does not apply to ! 
proceedings before the Collector under S. 18, J^and ; 
Acquisition Act. {Mitkerji, J.) KASHI PRASAD v, ; 
NOTIFIED Area OF Mahob^. 51 All 282 = 143 I. j 
C. 111 = 1.B. 1933 All. 187(2) = A.I.B 1932 All. 698. , 

3. 64 — Amount of compensation — Interference i 

7 vith — Prtvy Council — Practice, 

The Hoard will not review the decree of an Indian \ 
appellate Court in land acquisition proceedings merely 
upon questions of value, unless the judgment cannot be : 
supported as it stands, eith *• by reason of a wrong j 
application of principle or because some important point 
in the evidence has been overlooked or misapplied. 48 ; 
M.L.J. 386 (P.C.), Foil. {Lord Russell of KtUowenf) : 
PRAG Narain z/. Collector of Agra. 69 r.A. 165 j 
=54 All. 286 = 34 Bom.LB. 885 = IB. 1932 P.C. ; 
113 = 1361.0.449 = 9 O.W.N. 423 = 36 O.W.N. 679= i 
35 LW. 812 = 1932 M.W.N. 758 = 1932 A.LJ. 741 i 
= 65 0.L.J. 318=A.LB. 1932 P.C. 102 = 62 M.L.J. 
682 (P.O.). 

-3. 64 — Award and decree — Distinction — Appeal, j 

An award is nothing but a statement of the area of j 
the land, the compensation to be allowed and the ap- ' 
portionment among the persons interested in the land of | 
whose claims the Collector has information. But w'hen 
the sum has been deposited in Court under S, 31, sub* j 
S. (2) the function of the award has ceased and the ! 
decision of a Court on the subsequent dispute between ; 
interested people as to the extent of their inteiest is not j 
an award but a decree from which no appeal is coinpe- i 
tent. i^lVallace and Stone, //.) BaGavaTHI DosS j 
Bavaji V, Sarangaraja Iyengar. 64 Mad, 722= 1 
1931M.W.N, 290 = 135 I.O. 460 = I.B. 1932 Mad. * 
140-33L.W. 628=A.I.B. 1931 Mad. 686 =61 ML. I 
J. 312. I 

S. 64 — Aioard giving compenuition to three per- j 

sons in certain shares — Objections by them regarding ; 
amount — Reference made by Collector — Two of them 
absent — Decree passed in favour of persons who appeared 
and case of others dismissed fer default — Restoration 
petition dismissed — Appeal — Revision, 

Under the Collector’s award in connection with ac- | 
quisition of a building, compensation w'as found payable ! 
to respondent 2 in respect of two-thirds of the owner- 1 
ship lights, to appellants and petitioners in respect of j 
one-third of the ownership rights, and to respondent 3 ■ 
in respect of electric fittings. On various dates within I 
the peiiod of limitation all those benefiting under this; 
award applied to the Collector under S. 18 for a re- | 
ference to Court. There were three such applications. | 
The objections of all thiee applicants weie directed j 
against the amount of compensation and were not in i 
respect of their shares. The Collector made one refer- ; 
ence in respect of all three applications. The Court : 
registered the reference as one proceeding, issued notice j 
to all the objectors and framed issues in the presence of ! 
all upon 2iid February, 1934. Upon 3rd April, 1934, 
which was a date fixe! for the recording of some of the 
plaintiff’s evidence, none of the objectors were present 
dr represented in Court except respondent 2. The j 
Court dismissed the case of other two objectors for 
default. Application for restoration was dismissed and 
judgment was pronounced granting decree to fespondent 
2. Appellant and petitioners appealed against the i 


LAND ACQUISITION ACT (1894), S. 54. 

award and also against the order dismissing petition for 
restoration. 

Held, that in the present proceedings the three objec- 
tors, although interested in the amount of the award, 
did not come forward upon the basis of the same con- 
tention. They made different claims in regard to the 
correct amount of that compensation, and they based 
their claims upon different evidence. It wa.s therefore 
impossible to regard them as joint plaintiffs in a single 
suit, they have never joined in a joint objection, they 
have relied upon different allegations, they have wished 
to produce different evidence, and they have claimed 
different reliefs. But had there been no default in 
appearance at.d had the evidence of all objectors been 
recorded, the Court, when giving its award as to the 
amount of compensation which should be paid for the 
building, would have considered the whole of the evi- 
dence and would have come to one conclusion on the 
point ; so that in the final result, each objector, except 
respondent 3 w’ould have shared in the benefit, if any, 
awarded after consideration of the evidence of the other 
objectors. Hence proceedings were not similar to those 
in the three separate suits. 

Held, also, that the Court was bound to follow the 
procedure in the Civil Procedure Code so far a? it was 
possible to do so but that as the Court did not act with- 
out jurisdiction or commit any irregularity, no revision 
lay. 

Held further, that the order dismissing the case for 
default was certainly not an award or part of an award, 
and therefore no appeal could lie fr(Mn it under S. 54 of 
the Act and as respondent 2 did not request that the suit 
or proceedings should proceed as though the absentee 
plaintiffs had appeared, the absentee objectors could not 
claim any benefit under the final award. {Middleton, 
J.C,') Lakhmidass Secretary of State. 167 
1.0. 382 = 8 B Pesh. 23 = A.LB. 1936 Pesh. 92. 

'S. 64 — Chief Judge of Small Cau^e Court ap- 
pointed Special Judicial Officer'* — Appeal from — Com-- 
petency — Person a desigiiata . 

The section confers on the High Court only an 
authority to hear appeals from award. It does not 
confer any power to act as a Court of appeal from the 
decrees of the Court specially constituted under the 
Local Rules. {Wallace and Stone, J J,) BaGAVATHI 
DOSS Bavaji V. Sarangaraja Iyengar. 54 Mad. 
722 = 1931 M.W.N.iras'VnlSS I.n...>460 = I B. 1932 
Mad 140 = 33 L.W.fte amount and to./i ad. 586 = 61 
M.L J. 312. itly bound to d* 

ion to 

— S. 64 — Ex parte award — Application to set aside 

— Di smi ssal — Appeal . 

No appeal lies from the dismissal of an application to 
set aside an ex parte award made in the course of land 
acquisition proceedings. 39 Cal. 393 and 54 Cal. 312, 
Foil. ; 11 C W.N. 430, Diss. So the memorandum of an 
appeal from an application to set aside an ex parte 
award cannot be converted into a memorandum of 
appeal from the award itself, when the latter has 
become barred by time. {Maker ji and Mitter, JJ,) 
Rajendra Nath Kanrar v. Kamal Krishna 
Kundu. 69 Cal. 1057 = I.B. 1932 Cal. 507 = 138 I. 
0. 748 = 36 C.W.N. 352 = A.I.B. 1932 Cal. 658. 

— — — S. 64 — Order as to apporiioftment of compensa- 
tion — Appeal, 

Though the order determining the apportionment of 
the compensation is not an award within the meaning 
of S. 54, it is in the nature of a decree and an appeal 
lies against it. {Baker and Rangnekar, JJj) RaGHU- 
fiATHDAS V, DT. SUPERINTENDENT OF POLICE, 
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LAND CUSTOMS ACT (1924), 8. 7. 

NASiK. 67Eom. 314°=6 I.B. Bom. 3»144 1.C. 710 
=S5Bom.L.B. 276=A.I.B. 1933 Bom. 187. 

LAND CUSTOMS ACT (XIX OF 1924), S. 7- 

Carrying non dutiabh goods without permit — Enquiry 
into offence. 

Where apeison carries non-dutiable goods from 
foreign territory to British territory without a permit, 
the offence, if any, would be one to be dealt with only 
by the Land Customs Officer himself under S. 7 and 
w’ould not constitute an offence for which a complaint 
could be made to a Magistrate. (IVa/sh, /.) SaN- 
THANA Krishna Chetty, in re, 147 I.C. 46 = 6 R. 
M. 325 = 35 Cr.L J. 331 = 1934 Cr.O. 9 C2)=38 L. 
W. 979 = A.I.R. 1933 Mad. 888 (2) = 65 M.L.J. 837. 
S. 7 (1) 

For a conviction under S. 7 (1) (f), the onus is on the 
prosecution to prove that the goods were taken by land 
from foreign territory to British territory at a time when 
such goods are dutiable. {IValsh^ J ) SaNTHANA- 
KRISHNA Chetty, litre, 147 1.0.46 = 6 R.M. 325 
= 35 Cr.L.J. 331 = 1934 Cr.C. 9 (2)==3S L W. 979 = 
A.I.R. 1933 Mad. 888 (2) = 66 M.L.J. 837. 
LANDHOLDER— Madras Estates Land Act 
(1908), S. 3 (5). 

LAND IMPROVEMENTS LOANS ACT (XIX 

OF 1883), S. 7 (1), Proviso — Con structi on — Scope — 
Loans under Act — Priority over mortgages. 

The language of the proviso to S. 7 (1) makes it 
clear that it was the intention of the legislature to give 
land improvement loans priority over existing encum- 
brances. (^Houghton, RM.) KlRTlBHANURAl, In re, 
18N.L.J. 193. 

— — S. 7 (2) — ^'Oivnef*'‘ — If refers to owner at time 
of sale — Subsequent alienee unconnected with loan — 
Right to apply under S, 7 (2), 

“Owner” in S. 7 (2) means the owner of the property 
at the time the property is put to sale ; and it includes 
a subsequent alienee of the property, having no connec- 
tion with the loan, from wlose property the Improve- 
ment Loan is recovered instead of from the borrow’er. 
Such a pel son is a proper applicant under S. 7 (2), 
{Before the Governor in Council I) MUKANDRAMz/. 
Shrikrishna. 18 N.L J. 280. 
landlord AND TENANT. See also THE FOL- 
LOWING.— 

Agra Tenancy Act {III of 1926). 

Bengal Landlord and 7'enant Procedure Act 
\VIII of 1869). 

Bengal Tenancy Act {VIII of 1885). 

C. P. Tenancy Act {XI of 1898). 

C. P, Tenancy Act (/ of 1920). 

Chota Nagpur Landlord and Tenant Procedure 
Act (/ of 1879). 

Chota Nagpur Tenancy Act {VJ of 1908). 
Custom {General), 

Land Acquisition Act {l i?/’1894), Ss, 23 and 29. 
Land Tenure, 

/.ease, 

Madras Estates Land Act {I of 1908). 

Punjab Tenancy Act {XVI of 1887). 

T, P, Act, Ss, 106—117. 

Abadl. 

Al)andonment. 

Abwab. 

Accretion, 

Acquiescence in tenancy. 

Admission to tenancy. 

Agricultural village. 

Adverse possession. 

Appurtenance. 

Building l)y tenant. 


LANDLORD and TENANT- 

Cesses. 

Construction. 

Contract of tenancy. 

Co-sharer. 

Co-tenants. 

Covenants. 

Creation of tenancy. 

Customary dues. 

Denial of title. 

Ejectment. 

Encroachment. 

Estoppel. 

Exproprietary holding. 

Exproprietary tenancy 
Fixed rate tenancy. 

Forfeiture. 

Graveyard. 

Grazing rights. 

Grove. 

Holding over. 

Joint tenancy. 

Kahuliyat. 

Ehotlland. See Forfeiture. 
Khudkasht land. 

Lamhardar. See Ejectment. 

Lease. See Lease. 

Merger. 

Minerals. See Minerals. 

Mortgagee. 

Mukhtar aman. 

Nature of tenancy. 

Non transferable holding. 

Notice to quit. 

Occupancy holding. 

Occupancy rights. 

Occupancy tenancy. 

Occupancy tenant. 

Permanent tenancy. 

Possession. 

Premium. 

Procedure. 

Proof of tenancy. 

Qabzadari tenant. 

I Re entry. 

Relationship. 

ReUuqulshment. 

Rent. 

Rent-free grant. 

Repudiation of tenancy. 

Reversion. See Permanent tenancy. 
Right of landlord. 

Rights of tenants. 

Royalty, 

Shamllat. 

Shikmi tenant. 

Sir land. 

Status of tenant. 

Statutory tenancy, 

Sub-tenancy. 

Succession to tenancy. 

Surrender, 

Termination of tenancy. 

Thekadar, 

Transfer of tenancy. 

Trees. 

Trespasser. 

Underproprietary rights. 

Urban area. 

Utbandi tenancy. 

Warapath land Zamindar. 
Miscellaneous. 
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LANDLORD AND TENANT— Abadl. I 

Abadi. 

Adadi — Altenati on — C ustom — Proof, 

The most cogent evidence is required before a custom 
permitting the transfer of house-sites in a village is held 
to be established. Where in a village consisting of 600 
houses there were 22 sale-deeds spread over 100 years. 

Heid^ that the evidence was insufficient to prove cus- 
tom. i^Hoys and Smithy //,) GaNGA KaLWAR v, BeNI 
Madho Prasad Singh. 64 All. 82 = I.R. 1931 All. 
763(1) -133 1.0. 897 CD = 1932 A.L.J. 111 = 16 E. 
D. 186- A.I.E. 1932 All. 62. 

“ — Ahadi — Appurtenance to holding — Proof — Onus 

There is no presumption of law that the house occu- 
pied by a cultivator in a village is appurtenant to his 
holding and either the house or the site must be given 
up, simply because the tenancy has either been lost or 
has lapsed by death in favour of the Zamindar. The 
landlord must establish by direct evidence, or by proof 
of circumstances which justify the inference that the 
tenant’s right to the site is dependent on his right to 
retain the holding. 29 A. 133; 3 A.Ii.J. 619 and 13 A. 

1.. J. 745, Cons. (^Mukerji and Niamatullah^ //.) 
GoPi Shanker V, lilawati. 64 All. 379-141 1.C. 
800-I.B. 1933 All. 92 = 1932 A.L.J. 142 = 13 L.B. 
105 (Bev.) - 16 B.D. 222 - A LB. 1932 All. 262. 

' - " Abadi — Co'sharers — Shares on partition — Pro- 

prietor tn possession of less shire — Deficiency^ tf can be 
made up. 

Where the village abadi is partible the shares of the 
proprietors are to be in accordance with their holdings 
in the village ; every proprietor is however entitled to 
appropriate for his residential purposes as much land as 
he needs. If it is found that particular proprietor in 
the village is in posse.ssion for the purpose of residence 
of more land than would fall to his share on partition, 
then his possession shall not be disturbed ; otherwise, if 
a proprietor is in possession for the purposes of residence 
of less land than he would be entitled to on partition, 
then the deficiency would be made good out of land 
available for partition, that is to say, out of baras., etc.; 
land reserved for public purposes cannot be partitioned 
and also the land occupied by houses cannot be parti- 
tioned but in making adjustments of areas, land occupi- 
ed by houses must be taken into consideration. (/•« 
Lii, /,) NARAiN Singh v. Ganesh. 160 1.0. 101 = 
6 B.L. 822 = A.LB. 1934 Lah. 288. 

■ ■ ■ Abadi — Gauri Nawada — Right by custom to 

transfer houses with right of residence. 

In Gauri Nawada, the Raiyats have the right by 
custom of transferring houses with right of residence 
and the Zemindars of the soil have no light to question 
such transfer. (^Iqbal Ahmad and Niamatullah^ //,) 
ALIF Khan v. Wajid Ali. I.B. 1933 All. 90 = 141 

1.0. 668 = 17 B.D. 666 = 14 L.B. 399 (Rev.) = A.I.B. 
1933 AU. 306. 

— Abadi — House belonging to Zamindar — Right of 
transfer after Z imindar loses hts right in village, 

A distinction should be drawn between the posi- 
tion of persons who have been Zamindars and who in 
their capacity as Zamindars own houses in the village 
abadi and the condition of persons who are mere ryots. 
In the case of a mere ryot the Zamindar grants a license 
to the ryot to make a residence. Such a license remains 
a license and the ryot has no right of transfer of the 
house which he makes in pursuance of such license. But 
a house built or brought by a Z imindar is a transferable 
house and such rights of transfer do not cease when the 
Zamindar loses his proprietary rights in the village at an 
auction sale of his Zamindary share. (Sulaimin, C.J, 
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and Bennet, /.) KaNNAIYA LAL v, Sheva LaL. 68 
All. 376 = 168 I.O. 637=8 B. A. 319 = 1936 A.L.J. 
1118 = 1936 B.D. 471 = 1936 A.W.B. 1146-A.l.B. 
1936 All. 14« 

Abadi — House not appertaining to agricultural 

holding — Presumption as to right of residence. 

Where the house is found not to appertain to an 
agricultural holding the ordinary presumption is that a 
person, who has built a house on the site belonging to the 
Zamindar, has a right of residence to occupy it so long 
as the house stands or he does not abandon it. The right 
can be inherited by his legal heirs but in the absence of 
any custom is not transferable. i^Sulaiman^ A.J C,and 
Bafpai, J NABI MAHOMED v, BHAGWAT PRASAD 

Shukul. lb. 1931 All. 633 = 132 I.C. 666 = 1931 A. 
L.J. 649 = 15 B.D. 660 = 12 L.B. 303 (Rev.)=A.LR. 
1932 All. 33. 

— — — House erected by agriculturist and 
trader — House not forming part of holding. 

Where a village is a purely agricultural village and a 
purely agricultural tenant occupies a house on a site 
belonging to the Zamindar there would be a presumption 
that the house is appurtenant to the holding. But a 
slight change of circumstances may alter the result. Thus 
where the occupiers are not merely tenants and cultiva- 
tors but also dyers and printers and further it appears 
that Ihe house was built before the ancestors of the 
occupant began cultivating the land. 

Held^ that it was open to the lower Court to find that 
the house was not an appurtenance to the holding. 
(SulatmaUf A,/,C, and Bafpai, /.) NaBI MAHOMED 
V, BHAGWAT PRASAD SHUKUL. I.B. 1931 All 633 = 
132 LO. 665 = 1931 A.L J. 649 = 16 B.D. 660 = 12 L. 
B. 303 (Rev.) = A.I.B. 1932 All. 33. 

——Abadi — House sites — Agricultural village — 
Zamindar and tenant — Presumption — Right of tenants 
to tra nsfer — C ustom — Proof — Onus , 

In an agricultural village the presumption is that the 
Zamindars own the whole of the village including the 
sites upon which the tenant's houses have been built. 
The tenants are only the owners of the materials with 
which the houses have been constructed and apart from 
some special custom, the sites remain the property of 
the Zamindars. Pnma facie t therefore, a tenant cannot 
transfer a dwelling house and the site upon which is 
built, unless of course theie is some custom legally 
binding on the parties which gives the tenant such a 
right. The mere production and proof of sale deeds or 
mortgages is no proof that the Zamindars were aware of 
these transactions and did in fact acquiesce in them. 
The defendant alleging such a custom must not only 
establish positively that such sale took place with the 
knowledge and acquiescence « f the Zamindars. 
{Harries, J,) Tirkha RaM v. MURARI LaL, 158 
I.O. 109 = 8 B.A. 286 = 1936 A.W.R. 736 = 1935 B.D. 
283 = A.LB. 1936 All. 720. 

'——^Abadi’-^License to reside — Revocation, 

on a construction of the wajib-ul-arz that the 
house tenants in the village of Wazirnagar, Pargana 
Misrikh, District Sidapur, have no power to execute a 
usufructuary mortgage of their right to reside in the 
house as they have no transferable rights in the house 
and ahata. They are mere licensees occupying the house 
as an appurtenant to the holding and the license to re- 
side in the house must be deemed to be revoked under 
S. 62, Easements Act, where the license is granted for a 
specific purpose and the purpose is abandoned or has 
become impracticable. {Afanavutty, /.) SURAJ Baksh 
Singh v, Bhugga. 8 Luck. 509 = 6 LB. (Oadk) 7= 
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144 I.O. 776= 14 L.R. 665 (Rev.) « 17 E.D. 718 = 10 ' 
O.W.N. 398=A.1.B. 193S Oudb 302. 

— •Abadi — Possessory mortgage by occupant to 
ftranger and lease back — Effect — Landlord's right of re- 
entry* 

Where the occupant of an abadi has executed a pos- 
sessory mortgage in favour of a stranger but subsequent- 
ly again continues in possession as a tenant on a monthly 
rent and he executed a rent note in favour of the mort- 
gagee, he is only a tenant at will and has no rights over 
the house. He has given up all rights of ledemption and 
has acknowledged the stranger as the owner, there is a 
complete transfer and the landlord has therefore a right 
of re-entry. A. I. R. 1925 Nag. 204 and 396, Rel. on. 
(Staples, A./.C*) RaMA JaDAM GUJAR v, NATHU 
Lal. 149 I.O. 673= 6 R.N. 246 = 16 N-L.J. 263 = 
A.I.R. 1934 Nag. 106. 

-^Abadi — Right of tenant to build on outer 

Satan" , 

In the absence of the landlord’s consent, a raiyat in 
a village abadi has no right to construct a building on 
land which he was using as an outer “satan” appur- 
tenant to his house. A.I.R. 1930 All. 89, Diss, From. 
(Mukeri and Niamatullah* //.) KATAN BarHAI v, 
Kishen Dei. 65 All. 204 = 6 I.E. (All.) 334=146 I. 
<0.736 = 1933 A.L J. 66 = 17 R.D. 141 = 14 L.R. 104 
rRev.)= A.I.R. 1933 All. 288. 

•—Abadi — Tenants only licensees— Burden of prov 
ing occupation at thirty yean settlements 

The whole of the abadi site belongs to the landlord 
and prima facie every tenant dwelling thereon is a 
licensee whose occupation is protected by the terms of 
the wajib-ul-arz. The burden of proving that the site was 
occupied at the thirty years settlement lies on the tenant 
or his successor in interest and not on the landlord. 
A. 1. R. 1929 Nag. 41 and 11 N. L. R. 126, Rel. on. 
(Grille, /.Cs) KaMCKANDRA v. RUPCHAND. 149 I.O. 
462=6 R.N. 232= A.I.R. 1934 Nag. 127. 

—^^Ahadt — Trees grozvn on parti land^Kight of 
rtenant to wood. 

The Zamindar is the owner of the soil of a parti land 
in the village site and presumably the trees which are 
grown on that parti land go with the land and must be 
regarded as pertaining to the land. It lies on the tenant 
to plead and prove a custom by which he could be 
entitled to take the wood of the trees planted by him. In 
the absence of any proof of custom, prima facie the 
presumption is in favour of the Zamindar and the tenant 
has no right to cut the trees. (Sulaiman, C.J. and 
Bonnet, J.) Ram ChaRAN v. GaJADHAR. 67 All. 
960 = 166 I.O. 1031 = 7 R.A. 1006 = 1935 A.W.B. 
-624=1935 R.D. 249 = 1935 A.L.J. 601=A.IR. 1936 
All. 655. 

' Abadi — Wrongful construction of building — 

Elect mint of trespasser — Right of single proprietor 
alone to maintain --Decree in his favour whether enures 
for others. 

In a case of unauthorized construction of building on 
abadi land 6ven a single proprietor can maintain a suit 
for ejectment against the occupier who becomes a tres- 
passer. The fact that there is a difference of opinion 
among the proprietors and that some of them are 
favourable to the trespasser is immaterial when the 
wajib-uI-arz says that the holding is impartible. The 
decree given in favour of one of the proprietors under 
such circumstances would enure for the benefit of the 
entire proprietary body. 95 I.C. 121, Ref, (Shadi Lai, 
C.J. and Broadway, J.) BaLWANT KaUR 7j. AMaR 
:SlNGH. I.R. 1931 Lah. 653 = 132 I.O. 669. 


Abandonment. 


Abandonment — Leaving village, not sufficient — 
Artangement for cultivation and payment of rent — 
Presumption. 

Whether there is abandonment or not is a question of 
intention. If a tenant leaves his village having made 
arrangement for the cultivation of the land and the pay- 
ment of the rent during his absence, which he intends to 
be temporary, there would be no abandonment. But if 
he makes these arrangements and then leaves the village 
never intending to return, there will be abandonment. 
But merely because a man leaves his home and does not 
return to it there is no presumption that he never intend- 
ed to return. It may be that he left the village for a 
I pilgrimage with full intention of coming back to his 
home, but somehow or other either he met with an 
accident or suddenly died and did not return, in such a 
case there is no abandonment. (Mahomed Noor, /.) 
BhaGwat Rai V. Gorakh Rai. 160 I.O. 766 = 7 R. 
P. 19= A.I.R. 1934 Pat. 93. 


— ■ Abandonment — Non transferable occnpancy hold- 
tng — Mortgage Sale — Right of purchaser to possession. 
When a non-transferable occupancy holding is sold in 
execution of a mortgage the holding is, in the eye of the 
! law', abandoned. The purchaser at such a sale cannot 
j claim possession as against a co shaier landlord or any 
I one deriving title from such co sharer. (R, C. Mitter, 
I /,) llARis Ghandra t/. Sheik Kadir. 158 I.O. 

I 702 = 8 B.O. 211 = 61 O.L J. 16=A.I.E. 1936 Oal. 
j 709. 

I — ■■ Abandonment — Non-transferable occupancy hold- 
j ing Partial transfer by execution sale and partial 
{ transfer by private sale — If abandonment — Purchase of 
part by landlord — Right of re entry on entire holding. 
For purposes of abandonment a sale in invitum stands 
on the same footing as a transfer by the act of the occu- 
pancy raiyat, and the transfer of the entire holding, to 
constitute abandonment, need not be effected all at 
once. If the entire holding is sold but in parts at 
different times, partly by private sale and partly by sale 
in execution, it will amount to abandonment as soon as 
the last transfer is made. But where the landlord him- 
self is purchaser of part of the holding, he cannot claim 
on the basis of abandonment to re-enter on the entire 
holding. (Milter, /.) SaUOJINEE KaY v, RAMESH 
Chandra Biswas. 62 Oal. 1110 = 40 0 W.N. 269 = 
A.I.R. 1936 Cal. 636, 


’ Aband onment — Plea raised at late stage — Sus- 
tainability. 

The question of abandonment of a holding by a 
tenant is a mixed question of fact and law. Such a 
question cannot be allowed to be raised at the time of 
the argument or at a subsequent stage of the litigation. 
(Suhrawardy and Jack, JJ,) RUHINI KUMAR Das 
z/. AMINUDDIN Kaviraj. 137 I.O, 668 = IR 1932 
Cal. 347=36 O.W.N. 648=^ A.I.R. 1932 Oal. 406. 


~ n.vunuonmeni~ . , . 

The question of abandonment is one of intention on 
the part of the tenant. Mere non-payment of rent when 
lands became submerged under water cannot be evidence 
of such intention. Plea of abandonment rejected on the 
evidence in the case. (Kulwant Sahay and Macpiurson, 
y/J JURAWAN Singh v, ramsarekh Singh. 
12 Pat. 261= 149 I.C. 661 = 6 R.P. 620 (2)=14 Pat. 
L.T. 113=A.IR. 1933 Pat. 224. 

- Abandonment — Raiyat executing sale-deed to 

stratTger — Ejectment, 


Ordinarily execution of an effective sale-deed by the 
raiyat in favour of a stranger will constitute an aban- 
donment of the holding by the raiyat. If afterwards the 
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raiyat continues cultivating the land and has made 
arrangement for the payment of rent, he is not liable to ' 
be ejected, provided that he has not repudiated the 
relationship with his landlord. {Mahomed Noor^ /.) 
Laby Dharnidhak V, Jageshwak Mahton. 166 
I.O. 917 = 8 B.P. 46 = A.IR. 1936 Pat 269. 

Ahafidonmeni — Settlement with ether tenants by 

zamtniiar — Legality of. 

The tenant mortgaged his holding and then left the 
village. The mortgagee never got possession and never 
exercised elfective possession and the /amindar made 
arrangements for the cultivation of the land on his own 
account. 

IfeUf that theie was nothing in the X. VV. P. Rent 
Act (XIJ of 1881) then in force prescribing any particu- 
lar procedure to be taken by the landholder in cases of 
abandonment and that he was justified in protecting his 
own interests as regards rent. {Dtake Brockman^S. 
M.) KaGHUNANDAN KoHAK 7k GUR CHARAN 
Prasad. 14 L.R. 702 (Rev.) 

Abel ndonm nit — Tiansfer of entire holding. 

An abandonment of holding by the tenant can be 
legitimately inferred, if it is proved that the entire hold- 
ing has been transfen ed by the tenant and that the 
tiansfeiee has been put in possession of the whole hold- 
ing. {Niutm Alt^ J.) Goi.am Mus'i apha IIanu* 
MANDAS Mundra. 61 Cal. 937-^^651 0. 321-7 R. 
0. 582=A.I.R. 1936 Cal. 80 

Abwab. 

Sec also B. T. ACT, S. 74. 

Abwab — Kahuliyat — Agreement to deliver straw 
and husk — Rent or alnoah. 

Where the tenants in their Kabuliyat state that they 
had been in the habit of delivering to the landlords fixed 
((uantlties of straw' and husks as part of their rent 
according to the village custom and they undertake Lo 
continue to delivei these quantities as part of the rent, 
and the intention of the parties to the contract is clear 
that the deliveiy of straw and husks was also part of and 
not an addition lo, the rent fixed l)y the contract, the 
mere fact that the statement about giving straw and husk 
to the landlord is contained in a separate clause in the 
contract does not change the character of the stipula' 
(ion and make ft abw'ab. The teal test is as to wdiether 
the provision for the delivery of the goods in kind 
was with the addition of the cash rent a certain and 
definite obligation and whether it was part of the con- 
sideration for which the lease was granted. 8 P.L.T, 
813 (P.C.) and 32 C.W.N. 31, Foil. ; J6 C.L.f. 296 and 
J9 C.LJ. 402, Not Foil, and 45 Cal. 259, Ref. (Court- 
ney Terrelf C\/. and Adanti, /.) NAWNIT PRAYAJI 

Bumiu Mahton. I.R. 1931 Pat. 267 = 132 LO. 
97-12 Pat.L.T. 3 = A.I.R. 1£31 Pat. 161. 

— —Abwab — Siw'ai receipts — Amount payable. 

Receipts by w’ay of Stwai flactuate greatly but they 
should never exceed a moderate estimate of the income 
therefrom. Average h)r 3 years taken into account. 
(Ih ake Brockman^ S, M.and IlolmeSfJ, Mf) BaBU 
Ram t<. Emperor. 18 R.D. 118 = 16 L-B. 128 (Rev.). 

Accretion. 

See also OCCUPANCY HOLDING, infra. 

' Accretion — Ijind forming opposite to occupancy 
land— Who ts cntitltd. 

It is settled law that land emerging from a river gra- 
dually opposite lo occupancy land becomes part of the 
occupancy holding (Oppenhetm, /.M.) RAMDAUR z'. 
Partab Narain Singh. 16 R.D. 476=12 li.R. 237 
(Rev.). 


LANDLORD AND TENANT-Admission to Ten- 
ancy. 

Acquiescence In tenancy. 

•‘Acquiescence in tenancy — Ai ceptance of rent — I f 
amounts to. 

Mere acceptance by the landlord of rent from a person 
who is not a legal tenant cannot amount to acquiescence 
in tenancy, so as lo preclude him from ejecting the 
alleged tenant as a trespasser. (Knox^ S.M. and Grants 
Shive Narain v. Kali Charan. 1936 R.D. 

376. 

Admission to tenancy. 

" Admission to tenancy — Burden of proof. 

'I he burden of proving admission to tenancy is on the 
person who alleges the admission. (Oakden^ S.M. and 
Oppenhetm, J.M.) SheO PRASAD LAL v. GUDAR 

Ah(r. 15 R.D. 110 ^12 LR. 12 (Rev.). 

Admission to tenancy — Collection of rents. 

Where on the death of the uncle, the nephew who was 
his heir collected the rents from the tenants of his 
(ieceased uncle. 

that it did not amount to admission by the 
nephew to tenancy. (Oppenkcim. S.M. and Walton. J . 
M.) Mahomed Baduddin v. Pran. 14 L.R. 291 
(Rev.)=-17 R.D. 407. 

— ■ •Admission to tenancy — Inference. 

On the death of the tenant in chief, the land was 
occupied by the sub tenants and the landlord gave 
permit to one of them to continue in occupation of land 
on condition that he paid the arrears of rent due by the 
last-holder, Subsequently however the landlord execut- 
• ed a formal lease in favour of a third person at an 
enhanced rent. 

//e/r/, that the sub-tenant had been admitted by the 
landlord as tenant and that the subsequent lease did not 
confer any rights on the dessee. (Oppenheim. S. M.). 

, Chandi V. Para(;i. 16 R.D. 162 = 18 L.R. 46 (Rev.). 

; Admission to tenancy — Onus. 

If in a suit for ejectment of the defendant as a tres* 
passer, the defendant claims that he w'as admitted to 
the tenancy, the onus lies on him to prove the admission. 
(Drake Brockman^ S.M. and Knox. J.M.') RaMeSH 
Dayai. z/. Pahlad Singh. 1936 A.W.B. 189 = 1936' 
R.D. 120. 

"'Admission lo tenancy — Proof. 

Where a person s name is entered in the revenue 
papeis as a tenant and the landlord does not take any 
steps to correct the entry and W’aits for two years to file 
a suit after he is forcibly dispossessed by such person. 

Held, that none of these facts justifies the inference 
that the landlord has admitted that person to the tenancy. 
(Drake Brockman. S.M. and Knox. J, Mf) RaM 
Dayal V. Pahlad Singh. 1936 A.W.B. 189 = 1935* 
B.D. 120. 

^-Admission to tenancy — Proof — PatwarVs papers 

— Evidentiary value. 

The burden of proving admission to tenancy lies on 
the person who claims that there had been admission. 
Where the patwari does not give relevant evidence on 
the subject, it is not permissible to infer from the 
entries in the patwari’s register only that a contract of 
tenancy had been framed, (Keane. S.M. and Oppenheim^ 
j.Mf) Mahanth Bishwanath Jati V. Ram Kishun 
Singh. 16 R.D. 289 = 12 L.R. 84 (Rev.). 

Admission to tenancy — Proof — Patwari s state- 
ment’— Evidentiary value. 

Where the admission to the tenancy was sought to be 
proved by the patwari’s statement that he heard from 
the landlord that the person had been admitted as tenant 
but the statement of the patwari was not put to the. 
landlord. 
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that the statement would be admissible only 
for the purpose of contradicting the landlord while he is 
being examined and for no other purpose and that the 
admission to tenancy had not been proved, {pakdm, 
S,M. and Oppenhetm, J.M.') SH£0 PraSAD Lal v, 
Gudar Ahir. 15R.D. 110^ 12 L.R. 12 (Rev.). 

■■ ■' ’^"'Admission to tenancy — Proof of — Payment of 
rent by alleged sub-tenant direct to Zamindar — Rights 
of tenant in chief not Prejudiced. ' 

G, the original tenant, was ejected in 1S99, and B \ 
recorded as tenant. B was succeeded by his son C whose ' 
name w’as sometime later recorded as occupancy tenant. 
But G was also for some time recorded as the sub tenant . 
of C, he made payments of rent to the zemindar direct 
and, when the holding was compulsorily acquired, got 
the compensation himself. On the death of 6^, his 
widow claimed occupancy rights. 

Held, (by Holmes, J.M., confirming the Commis- • 
sioner), that G having been ejected in 1899, strong 
evidence of re admission to tenancy was necessary to 
support the claim, that there was no evidence of a con- 
tract of tenancy between G and the Zamindar and that, 
therefore, his widow was not entitled to the occupancy 
rights claimed by her. (Dra/ie Brockman. SM.ond 
Holmes, J.M.) MT. JANKI Chukdi. 14 L.R. 772 
(Rev.). 

—Aimission to tenancy — Proof — Testnnony of 

pat7oari-—Need for corroboration. 

Where in a suit for ejectment, the defendant pleads 
admission to tenancy, it would be dangerous to accept 
as adequate the uncorroborated evidence of a pat war i 
as proof of the contract of the tenancy. (^Heane. S.Af. 
and Oppenheim, J.M.) MUSHTAQ HUSAIN 7'. GaNGa ; 
Dei. 16 R.D- 284-12 LR. 87 (Rev.). 

— '‘•“"Admission to tenancy — Right of a co- sharer in 
respect of plot allotted to another at partition, 

A co-sharer is not entitled to create in favour of a 
stranger a tenancy in respect of a plot of land allotted 
to another co-sharer at the i>artition. The person so 
admitted to the tenancy is a holder without title. {Oppen* 
heim, S M. and Drake Brockman. J.M.) RAM Kl.SHAN 
Mt. Raghbiro. 14 LR. 549 (Rev.)^17 RD. 
715. 

— ■ ■■ •‘ Admission to tenancy — Special manager of 
Government estates provisionally sanctioning lease — 
Quabullat signed — Collector refusing sanction. 

Where the Special Manager of Government estates 
provisionally sanctioned that a lease should be issued to i 
a certain person and that person signed the ijnabuliat \ 
and paid rent but the Collector never sanctioned his 
lease and no lease was issued to him. 

Held, that there was no admission of that person by 
the landlord to the holding and that the signing of the 
qiiabuliat W'as no more than a proposal which was 
neither accepted nor acted upon. {Knox, J.M.) 
ABDUL M.ajid z/. Raj Kali. 1935 R.D. 110-1936 

A. W.R. 298. 

Adverse possession. 

See also ADVERSE POSSESSION— LANDLORD AND 

Tenant and Minerals. 

■ Adverse possession — Acquisition of title by ten- 

ant — Evidence. 

Where land was originally groveland but no rent was 
ever paid for 60 years and the grantee built upon the 
land without protest on the part of the landholder. 

Held, that the grantee acquired title by adverse 
possession and was not liable for rent. {Young, J.) 
Subhadra Kuarz/. Ram Sewak. 149 I.C. 807=»6 
R.A. 986-14 L.R. 869 (Rev.) = 17 R D. 1085-A.I. 

B. 1934 All. 288. 
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LANDLORD AND TENANT— Adverse posses 

Sion. 

Ad verse possession — Asseition of higher status by 

tenant of lower status — Effect of. 

A tenant having a low’er status cannot, by asserting to 
the knowledge of his landlord for more than twelve 
years that he has a higher status, acquire a higher 
status. {Mttter, J.) BePIN CHANDKA MUKHO- 
P\DHYA V. Taraprasanna Chakraborty. 167 I.O. 
601-8 R.O. 118-39 C.W.N. 461-61 OX. J. 20 = 
A.I.B. 1935 Cal. 498. 

Adverse possession — Asset tion of permanent 

right by annual tenant — Claim upheld in Revenue 
Court — Civil suit in ejectment — Plea of permanent 
tenancy by adverse possession — Maintainability. See 
ADVERSE possession — LIMITED INTEREST. 37 
Bom.L.B. 593 -A.I.B 1935 Bom. 382. 

— —Adverse pvtssession — C’laini to tnokariaii light 
— Failure of tenants to identify their interest with land 
in dispute — Plea of advei.se possession not sustainable. 
See Adverse possession— l.ANDr.ORD and tenant. 
A.I.R. 1932 P.C. 126 - 62 M L. J. 674 CP.C.). 

Adverse possession — Collection of rent by land- 
lord on behalf of tenant — Effect of. See ADVERSE POS- 
SESSION— I.ANDLORD AND TENANT. 14 L.R- 99 
(Rev.)=17RD. 168. 

Adverse posse‘^sion — Denial of title by tenant — 

Possession dves not become adverse. See DENIAL 
OF TITLE, infra. A.I.R. 1931 Mad. 677. 

—Adverse possession — Evidence — Mere ‘holding 

over’ without payment of rent — Law applicable in 
Punjab is Tenancy Act and not Transfer of Property 
Act. See ADVERSE POSSESSION— LANLORD AND 
TENANT. 13 Lah. 432- A.I.R. 1932 Lah. 686. 

’ " 'Adverse possession — Evidence of — Non payment 
of rent. 

Wheie the relationship of landlord and tenant is not 
established and no rent has been paid, possession for 
the statutory period gives adverse possession; but where 
I the relationship of landloid and tenant is created, the 
; tenant in order to claim adverse possession, must have 
j done something more to deny the landlord’s title than 
, mere non payment of rent for a number of years, 97 P. 
R. 1915, Dist. {Tek Chand, J.) MAHOMED v, MaKIIU. 
6I.R. (Lah.) 269-146 I.O. 726 = 34 P.L.R. 1018 
-AIR. 1933 Lah. 776. 

! - ' - - Adverse possession — Evidence — Trees — Aleie 
taking of ft Kits no evidence of adverse possession. 

Where a malguzar is recorded as the owner of tiees 
and a tenant or other person is permitted to take the 
fruit, there can be question of adverse possession and in 
I the absence of proof that the malguzar prevented a 
transferee of the tenant in any way from taking the fruit 
of the trees after the tenant’s death or that the trans- 
feree asserted a title adverse to the malguzar, no adverse 
possession is proved. 3 C. P. L. R, l60, Rel. {Staples, 
A.J.C) Rukhadoosa V. Teja. 6 I.R. (Nag.) 
104 = 146 I.O. 982=16 N.L.J. 163-AXR. 1938 
: Nag. 266, 

, - — Adverse possession — Limited interest — Conditions 

of — Assertion of own title — H^hen operative — Mar fat- 
, dari receipt — Effect of. 

For the purpose of adverse possession or the acquisi* 

; tion of a limited interest by adverse possession, it is 
' necessary that the landlord must know of the hostile 
, claim; the adverse possession must be adequate in 
I continuity, publicity and extent; and the element of 
j publicity would be wanting if the landlord is not aw'are 
of it. Before there can be an assertion of title to 
^ operate against the landlord, it must be made to the 
! knowledge of the landlord. A marfatdari receipt pro- 
I duced by the tenant is of no use, for the party putting: 
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Sion. 

it forward puls forward not his own title, but that of 
the person on whose l^ehalf he rnakes the payment. 
{DhavU, J.) Nalinikanta Mukerji Gobinda 
Ramanuj Das. 6R.P. 709-160 I.0. 102= A.I.R. 
1934 Pat. 468. 

Adverse possession — Mort^a^ee rights as against 

landlord — Extinction of tenancy — Effcit on mortgagee 
rights. 

As a tenancy cannot be acquired by prescription, any 
lesser right {e g., mortgagee rights) which depends for its 
existence on the tenancy, cannot also be acquired by 
prescription as against the landlord. A mortgagee can i 
no doubt acquire the rights of a mortgagee in possession ; 
by prescription against his mortgagor-tenant, and such ! 
rights would be good as against the tenant and would 
subsist as long as the tenancy subsists, but there v^ould ; 
be no right as against the landlord and, if the tenancy | 
comes ^0 an end, the rights of a mortgagee v hich depend | 
upon the tenancy would a!«) terminate and the landlords | 
are entitled to refuse the tender of rent made by such 
mortgagee in satisfaction on the dtcree for arrears of 
rent against the tenant. {Staples^ A.J.C.) SHIVLAL v, 
Abdul IfussAiN. 30 N.LR. 25 = 148 I.O. 267 = 

6 R.N. 180- A.I.R. 1933 Nag. 266. 

Adverse possession — Aton payment of rent ^ 

Where the clofendans do not set up .i title altogether 
independent of the plaintiff’s title as Zemindar and 1 
their case was that they had been enjoying the lands ; 
lent free under some grant from the Zemindar’s pre- i 
(lecessors, the mere fact of non-payment of rent for a 
long time is not sufiticient to constitute adverse poseefc* 
Sion. 2 rat. 38 (P.C.), Foil. (Adittcr, /.) jAGA'^d^WIP- 
tkndranarayan imup v. Bilash Kay Agar- 
walla. 69 Oal. 464-I.R. 1932 Oal 376 = 137 I.C. 
860 =A.I.R. 1932 Cal. 427. 

Adverse possession — Nonpayment of lerr* — 

Materiality of. See AmFMSK POSSESSION -LANDLORD 
AND tenant. A.l.R. 1932 Oudh 140. 

"-—-“^Adverse possession — Possession under im'oltd 
lease. 

A tenant who has entered into possession under a 
valid lease which is not permanent, cannot by his own 
assertion or act, during the tenancy, enlarge his rights 
into a permanent tenants. But this is not applicable 
when possession is held without valid tenancy or after a i 
tenancy has terminated. If the Cowdedars and their i 
transferees who admittedly got no valid right to any : 
permanent tenancy under the original Cowle of 1865 ■ 
have been in possession in open assertion of that right 
from that date and at least from 1902, the landlord I 
knowing of tlie asserted right, allowed the defendants j 
to continue in possession till l9l8, the defendants can- j 
not be evicted after 12 years of such adverse possession. | 
47 M. 337, Dist. {IValler and Krishnan Pandalat^ //•) 
TERIVANAN CHETTY V, (iOVINDA KAO. I.R. 1932 
Mad. 402=1371.0. 487 = 1931 M.W N. 1287 = 36 
L.W. 191-A.I.R. 1932 Mad. 328 = 62 M.L J. 496, 

Adverse possession— Possession under lease — 

When becomes adverse — Non-payment of rent — Effect of. 

See Adverse possession— Landlord and tenant. 

A.l R. 1935 Lah. 441. 

' 'Adi'crse possession — Tenant asserting hostile title. 

A person who lawfully comes into possession of land 
as a tenant cannot by setting up, during the continuance 
of the tenancy, any title adverse to the landlord, and in- 
consistent with the real legal relation between the 
parties, acquire, by the operation of the law of limitation, 
title as owner, or any other title inconsistent with that 
under which he is let into possession. {^Broomfield and 
JVadia, //.) RACHOTAPPA t, KONHER ANNARAO. 


59 Bom. 194 = 166 10. 616=7 R.B. 433 = 36 Bom. 

L. B. 1083=A.I.B. 1936 Bom. 41. 

■ ’Adverse possession — Title acquired by tenant by 
adverse possession. 

A tenancy cannot, of course, be acquired by advert 
possession and a tenant cannot hold adversely to his 
landlord. But a tenant can hold adversely to a third 
party, though if he does again a title by such adverse 
possession, he acquires a title not for himself but for his 
landlord. 10 C. 820, Foil. (.Staples, A.J.C.) JAI 
Krishna v. Baku. 29 N.L.B. 48. 6 I.R. (Nag.) 19 
= 144 I.O. 696 = A.I.R. 1933 Nag. 112. 

Agricultural village. 

Agricultural village — T est. 

An agricultural village will only lose its character if it 
is shown that it has altered and has changed into a tow’n. 
That w’ould be shown by evidence that there were a 
large number of people in the village engaged in indus- 
tries which were non-agricultural such as working in a 
factory. The mere fact that some of the inhabitants 
are weavers is not sufneient. Nor is it enough to show 
I that there is a bare majority of persons who are not 
i actively pursuing agriculture in the village. (.Bennet, 
i /.) Azimullahz/. Phool Kunwari. 6 RA. 896 
1 =149 I 0. 385 = 17 R.D. 1053 = 14 L.R. 851 (Rev.) = 

; A.l.R. 1934 All. 361. 

Appurtenance. 

Appurtenance to holding — Abadi — Proof— Onus. 

See Abadi, supra. 64 All. 379 = A.l.R. 1932 All. 262. 
Building by tenant. 

1 Building by tenant — Chappar site — Right of 

\ tenant to build. 

j A tenant is not entitled to build a house on the site of 
j a chappar, (.Mukerji and Rennet, JJ.) KATI SingH 
i/. DamodaR Lal. I.R. 1931 All. 206 = 129 1.0. 718 
I = 1930 A.L J. 1608 = 16 R D. 77 = A I.R 1931 All. 
129(1). 

: - 'Building by tenant — Permissibility — Perma- 

nent lease on fixed rent. 

According to the English Law which applies to 
tenancies not governed by the T. P. Act, the tenant may 
' lawfully erect buildings which improve the value of the 
land. So in the case of a permanent lease on a fixed 
and unvarying rent irrespective of the extent of culti- 
vation, it cannot be said that the character of the hold- 
ing will be changed or the landlord’s interest imperilled 
by the erection of buildings. On the other hand, it 
w’ould only increase his security. (.Waller and Krishnan 
Pandalai, JJ.) PerIYANAN CHETTY v. GOVlNDA 
Kao. LR. 1932 Mad. 402 = 137 I.O. 487=1931 

M. W.N. 1287 = 35 L W. 191 = A.l.R. 1932 Mad. 328 
= 62 M.L J. 496. 

Cesses. 

Cesses —Agreement regarding']ima. — Construction 

I — Subsequent levy of cess by Government — Liability of 
\ tenure holder. 

I The agreement between the Zamindar and the tenure- 
I holder provided as follows : “No demand shall be 
made either for any excess jama or for any other im- 
1 position over and above the aforesaid mokrari jama. 

I Held, that the Zamindar had not precluded himself 
from recovering a statutory obligation subsequently 
levied, namely the embankment cess. (.Mitter and 
Pearson, J J.) SaSI SeKHAR SeN BISWAS v. MAHA- 
RAJA BiR Bikram Kishore. 60 Cal. 255=137 I.C. 
147 =I.R. 1932 Cal. 278=35 O.W.N. 1239= A.l.R. 
1932 Oal. 267. 

—‘Cesses — *'Chhatram'* cess — Liability of tenants to 
pay — Cess collected from time immemorial. 
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The mere fact that the cess has been collected from 
time immemorial cannot impose a legal liability on the 
tenants to pay the cess unless the Zamindar succeeds in 
establishing a legal basis for the claim a contract, 
either proved or presumed, supported by consideration. 
Where the chhatram cess has no direct or proximate 
bearing on the purpose for which the land is let it has no 
legal origin. It cannot therefore be claimed from the 
tenants by the Ziniindar. A.I.R. 1918 Mad. 1055 and 

A. I.R . 1919 Mad. 535, Foil. {^Madhavan Nair^ /.) 
RAMASWAMI KAMYA NAICKAR IRULAPPA PiLLAI. 
160 1.0.471 = 8 B.M. 650 = 1936M.W.N. 1065= A I. 

B. 1935 Mad 995. 

Cesses — Contract of tenancy— Provision for 

payment of Rajaswa — Cess included. See BENGAL CeSS 
Acr (1880). 60 Cal. 587 = A.I.B. 1933 Oal. 527. 

Cesses — Kanganani and kulavettu — Manibham 

lands. 

It is only such cesses which have any direct or any 
proximate bearing on the purpose for which the lands 
are let that can be claimed by the landlord. In the case 
of mani?ham lands, even if they pay rent, the rent^paya- 
ble to the landloid is fixed and there is no necessity for 
any supervision of the harvest. Therefore, the levy of 
kanganam, a cess in respect of supervision of harvest, 
would be illegal and the landlord cannot recover this 
cess even if he proves payment of the cess for a number 
of years. Kulavettu is a cess collected in respect of 
charges incurred for repairs of tanks in the village. As 
between the landlord and a ryot it has been held that 
the levy of this cess is proper if the cess has been paid 
for a number of years, {y aradachartar^ /.) VyRAVEN 
CHETTIAR V, COLLECTOR OF SlVAGANGA. 7 B.M. 
804 = 152 10. 976 = A.I.R. 1935 Mad. 269. 

-—~Cesses — “Kulavettu** — Landlord repatring irri- 
gation sources — Tenant paying cess for long time — 
presumption. 

Where, the landlord keeps in repairs the sources of 
irrigation and the tenants enjoy the benefit of the 
irrigation water for their lands a cess called Kulavettu^' 
cess is charged by the landlord for the purpose of repairs. 
Where long payment of such cess has been proved a 
lawful consideration for the contract to pay the cess can 
be presumed. A.I.R. 1914 Mad. 285, Foil. t^Madha^an 
Natr, /.) RAMASWAMI KAMYA NAICKER v, IRU- 
LAPPA PiLLAI. 160 1.0. 471 = 8 BM. 650 = 1935 
M.W.N. 1066 = A.I.B. 1935 Mad. 995. 

Cesset — Rent dxed including cess— Lease not con- 
taining any restriction as to increased cess — Re assess- 
ment — Liability for increased cess. 

The liability to pay cess under the Cess Act can be 
contracted out; but the contract must be clear and 
•expressive. Where a lease contained no such contract, 
but only stated that the cess so far paid had been 
included in the rent, and there was no mention in it that 
further cess assessed upon the tenure would not be paya- 
ble by the tenure- holder by whom it must be paid under 
the law, the landlord is entitled to increased cess from 
the tenant for the period after re-assessment. {Moha- 
mad Noor^ /.) Gour Chandra Choudhury v, 
SaRAT KUMaRI DeBI. 165 I.O. 96 = 7 B.P. 646 = 
A.I.B. 1935 Fat. 306. 

Construction. 

— ■ ^ m mConstruction—Arrear of revenue — Meaning, 

An arrear of revenue under the Oudh Rent Act means 
an arrear not from the point of view of the Government 
but from the point of view of the persons who ought to 
have paid it. {Pullan, /.) NiLKANTHA v, SURAJ 
PRASAD. 6 Luck. 395=7 O.W.N. 1089 =I.B. 1931 
Oudh 113=1301.0.65 ( 1 ) = 11 L.B. 397 (Bev.)=14 
Jt D. 667= A.I B. 1931 Oadb 32. 


Construction — Bila lagan tenant —Status, 

The words *bila lagan' do not necessarily imply a rent- 
free grant but merely denotes that rent has not been 
fixed. {Oakden,S,M, and Smith J,M,) Santa SinGH 
z'. Ram Shanker Shukla. 11 L.B. 344CRev.) = 
14 B.D. 712. 

1 — -Const f uction — Kayenii jote — Meaning. 

! The expression "kayemi iote' is applicable to a raiyat 
or a tenure holder. It imports permanence of occupation, 
not fixity of rent, or in other woids, the lessor has an 
occupancy holding, which is heritable but is not held at 
a fixed rate of rent. (Rankin^ C,J, and Ptarson^ /.) 
Sarada Sundari V. Kajani Kanta Mandol. 
1491.0. 1019 = 6 B.O. 668 = 37 O W N. 643 = A.I.B* 
1933 Oal. 682. 

Construction — ‘Raiyati jote’ in tenancy — No 

I inference the right is heritable. See RIGHTS OF 
{ TENANT, infra, A.I.B. 1934 398. 

Contract of tenancy. 

* Contract of tenancy — Duration of tenancy — 

Agreement referring to "heirs" — Meaning of , 

An agreement betN^een a landlord and tenant men- 
tioning the word “heirs” cannot be construed as con- 
veying rights in perpetuity; foi what was intended thereby 
may be a provision to deal with cases in which the heirs 
were allowed to hold on to the land. Had the agree- 
ment intended to convey rights in perpetuity, it should 
have contained some reference to "naslan bad naslanf* 
{Oppenkeim^ S. M.) JAGAT BAHADUR SiNGH v, 
Shiva SHANKER Sjngh. 14 L.B. 330 (Bev.)=17 
B.D. 475. 

■ "Contract of tenancy — Govei nment land vested in 
I Municipal Committee for administration — Committee's 
right to sue for ejectment of tenant. 

Where land belonging toGoveinnunl had vested in 
the Municipal Committee for the purpose of administra- 
tion and according to rules framed by Government, its 
sanction for leasing the land for more than five years 
was necessary and sanction was obtained from time to 
time by the Municipal Committee when the renewal of 
the lease was for more than five years, the contract of 
j tenancy was between the Municipal Committee and the 
I tenant and not between the Government and the tenant 
I and the Committee was therefore entitled to sue for the 
I ejectment of the tenant. {Jai Laf /.) Tej Kaur v, 

, Municipal Committee, AMRITSAR. 6 B.L 656 = 
i 149 I.O. 123 = A.I.B. 1934 Lah. 621. 

I Contract of tenancy— Inference — Receipt of canal 

1 dues, 

I It will be far fetched to hold that an acceptance of 
; money dues on account of canal dues warrants the infer- 
I ence that there was a contract of tenancy. {Keane, S. 
\ M. and Oppenheim, J. M.) SRI DURGA DEBI JI v, 
Badri Prasad. 15 B.D. 399. 

Oo-sharer. 

See also ABADI AND ADMISSION TO TENANCY 

supra AND EJECTMENT, NOTICE TO OUIT, OCCUPAN- 
CY HOLDING, OCCUPANCY TENANCY, RENT— SUIT 
FOR AND Sir Land, infra. 

" ' " ^Co-sharer — Co sharer landlords — Suit by some 
for rent or ejectment — Maintainability. 

Where the landlord’s rights belong jointly to several 
persons a suit to recover rent on a new basis or to eject 
the tenant can only be brought by all the co-sharers 
suing jointly as plaintiffs. It makes no difference 
whether the suit be technically one for enhancement or 
rent or to recover rent on a new basis of calculatio n, 
{Broomfield, /.) VaGHA JESING v. MaNILAL BHOG I- 
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LANDLORD AND TENANT- Denial of title. 


LAL. 166 I.C. 808 = 8 B.B. 36 37 Bom.L.B. 249 

A. I. B. 1935 Bom. 262. 

Co sharer— -Cultivation by— If as landlord or as 

tenant. See AGRA TENANCY ACT (1926), S. 4 (^). 
18 B.D. 711 (2). 

Co-sharer — Partt on between coshater landlords 

— Effect on their relationship with tenints. 

The Civil Court partition is between landlords and by 
itself it does not constitute the breaking up of the hold- 
ing. The holding is a unit for which a certain rent is 
payable to the landlord. The rent payable is not divi 
sible being a lump rental in respect of the eirtire holding. 
The holding can be broken up and rents apportioned 
with the consent of all the parties concerned, namely, 
all the landlords and raiyats concerned. There is no 
procedure in Civil Court partition suits under which the j 
tenants can. he brought on the record and the rents | 
apport(t>hfld after splitting up the holdings. What the j 
Civil Coort partition does is that it changes the position ' 
of thb co-»harer landlords from holders of lands as I 
tenants in-common into landlords holding different ! 
pieces of land in severalty, but so far as their relation j 
with a raiyat, lands of whose holding have been allotted j 
to the different landlords, is concerned, they continue ■ 
to be his co-sharer landlords. Before the partition each I 
CO sharer had his undivided share extending over the • 
entire holding; after the partition, each co sharer holds 
different pieces of the land comprising the holding in 
severalty, but the holding is still a holding under all the 
landlords taken as a whole and from the laiyat's point 
of view all of them taken together will be his landlords. 
{^Mohammad Moor, J.) Mr, NEPUK KUER llHAN 
PaRTAP. 166 I.C. 881^-8 B.P. 34 = 16 Pat. LT. 
443=A.I.B. 1936 Pat. 227. 

Co-tenants. 

— Co-tenants — Co tenancy — Ancesti al holdinj ^ — 

Presumption of joint ness — Separate possession — Effect 

The legal presumption in the case of an ancestral 
holding is that it is joint unless partition has been prov- 
ed clearly. Separate possession for a number of years 
cannot destroy tlie principle of co-tenancy, although such 
separate possession may suit the interests of a joint | 
family for llie time being. {Knox, S. Af, and Grant, 
JM.) LaKHAN KURMI V, DUBER KUKMl. 1936 

B. D. 465. 

Co-tenants — Liability of each for the wdiole 

rent. See Rent infra. A.I.B. 1936 Pat. 146. 

— - Co tenants — Relinquishment of interest by one 
CO tenant — Effect. 

On a relinquishment by one or more of several co- 
tenants of a holding of their interest, such interest passes 
to those CO tenants whose interests survive. {Oppenheim, 
SM and Diake Eroikman, J. Af.) BlNDHYACHAL 
UrABHYAp. Sahdeo Kai. 18 B.D. 4S6»15 L.B. 
672 (Bev.). 

•'^'’••‘ " "Co-tenants — Sub-lease by one contrary to la7v — 
Admission of sub-lessee by landlord — Effect of. 

A sub lessee from one of two co-tenants under a sub- 
lease which is illegal cannot claim to be regarded as a 
tenant-in-chief by admission of the landholder, still less 
as a CO tenant with the other co-tenant, without the 
consent of the latter. It is open to the landholder to 
set aside such an illegal arrangement, but he cannot 
admit the sub lessee to tenancy without the consent of 
the other co-tenant. {Drake Brockman, S. Af. and 
Knox, y. Af) Sis Ram v. Ram Diya. 1935 B.D. 
148. 


Covenants. 

Covenants — Construction. See LEASE. 

(1) Construction. 

(2) Forfeiture. 

Creation of tenancy. 

Creation of tenancy — Actual delivery of posse s^ 

si on, not necessary, 

A tenancy is created if a tenant already in possession 
is continued to be so upon an express agreement with 
the new landlord by recognizing the latter’s title and by 
duly executing a lease deed and attorning to him. 40 
Mad. 56!, Foil. {Rama Rao, J.) TaVAKAL Sabi v. 
Channappa. 9 Mys.L J. 339. 

Creation of tenancy — Alistake of lanalord^ 

Wrong entry by patwari — Effect. 

Neither the mistake of a landlord nor the wrong entry 
made by a patwari would have the effect of creating a 
new tenancy. {Oppenheim, S. Af.') Mahipat Singh 
2/. INDERBALI Pandey. 16 B.D. 176 = 13 L.B. 61 
(Bev.). 

! '■^Creation of tenancy — Tenant being in possession 

— Different tenancy created by Karinda — Legality, 

Where there is a tenant lawfully let into the land, the 
landlord cannot through his Karinda superimpose 
another tenant. {Oppenheim, J. Af.) DUDH Nath 
Singh v. Jag Lal. 15 BD. 760 = 12 LB. 366 
(Bev.). 

Customary dues- 

■' Customary dues — Right of Zemindar — Proof. 

j A custom must be certain and definite where a custom 
! is pleaded to the effect that certain tenants are liable to 
j make certain payments to the Zemindar it should be 
I shown that there is .some fixed ba^'is for the levy. Where 
I the collection depends on the will of the Zemindar and 
the origin of the payments are shown to be voluntary 
the levy cannot be enforced against the tenants on the 
basis of custom. {Afukerji and Rennet, / /.) JaNGI 
1 V. Mewa Lal. I.B. 1931 All. 323 = 16 B.D. 338 = 

! 13010.707 = 1931 A.L.J. 79 = A.I.B 1931 All. 215. 

Denial of title. 

See also FORFEITURE SUB TENANCY AND TER- 
MINATION OF Tenancy, infra. 

Denial of title— Effect. 

When a person has once become a tenant under a 
landlord, he cannot merely by denying the light of the 
landlord convert his possession, pei missive as it was 
I originally into adverse, against the landlord. 47 M, 
337 (P.C.) and 47 B. 798 (P.C.), Kef. {Anantakruhna 
Aiyar, /.) GOPALA Kudva v. JuvapPA KamtHI. 
I.B. 1931 Mad. 721 = 13310. 369 = 36 L.W. 400 = 
1930 M.W.N. 874= A.I.B. 1931 Mad. 677. 

Denial of title — Expiration of tenancy — Appli- 
cability of rule of estoppel. 

While under S. 116 of the Evidence Act a tenant 
during the continuance of the tenancy is not estopped 
from denying that at the beginning of the tenancy his 
landlord had any title to the demised premises, it is 
open to a tenant in a suit for recovery of rent to show 
that the title of his landlord has expired or been legally 
determined. Thus where an ouster by title paramount 
or an attornment thereto is alleged it is not the title of 
the landlord at the beginning of the tenancy which is 
being impeached by the raising of such a defence and 
the rule of estoppel laid down in S. 116 no longer 
operates as a bar. Such a defence is permissible with- 
out a tenant having to surrender possession as is ordina- 
rily necessary before the lessee can deny the lessor’s 
title. {Tapp, J.) Ram Rakha Mal v. Munna Lal. 
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MAIDHAN. I.B. 1931 Lah. 829 = 133 I.O. 663 = 32 
P.L R. 338 = A.I.R 1931 Lah. 213. 

Denial of title by manager of Hindu joint family 

—Family, if bound. See HINDU LAW — JOINT 
FAMILY— Manager. 35 Bom L.B. 1083. 

Ejectment. 

See also ABADI stspra AND ESTOPPEL, SHIKMl 
TENANT AND SIR LAND tfifra, 

" - Ejectment — Agreement to grant permanent lease. 

In a suit for ejectment, defendant pleaded that there 
was an agreement, which could be enforced, for grant of 
a permanent lease to him. It was found that the defen- 
dant had not done his part of the contract. 

Held^ that he could not rely on the agreement and 
that he could be ejected. (^Rowland ^ /.) SRI Ni WAS 
HUKUM Singh v. rajkishore Sahay. 148 I.O. 
207 = 6 R.P. 429=A.I.R. 1933 Pat. 679. 

Ejectment — Breach of coptditions of lease. 

The mere allegation of a breach of the conditions of a 
lease does not put an end to the relationship of landlord 
and tenant for the purpose of a suit for ejectment. 

(Bhi<it\j.) Secretary of State for India 
Bahadur Chand. I.R. 1931 Lah. 863 = 133 I.C. 
895 = A.I.R. 19S2 Lah. 67. 

E/ectfnent — Burden of proof. 

Though in a suit for ejectment, the plaintiff has got 
the prima facie duty of proving his case, when both 
parties have adduced evidence with respect to the 
(lueslion of Kudivararn rights claimed by the tenant, 
the question of burden of proof is not very material. 
45 M. 586 (P.C,); 47 M, 337 (P.C.); 5l M.L.J. 10; 
1927 M.W.N, 609 and 52 M. 453 (P.C.), Kef. 
(^Madhavan Pfair^ J SUBBAKAJU v, PONNAMMA. 
1930 MW.N. 1126. 

Ejectment — Burden of proof, 

Pnma facie a tenant is liable to be ejected unless he 
shows that either by custom, by contract or by virtue 
of statute he has occupancy rights and that he cannot 
be ejected by the landholder. 43 M. 567 (P.C.); 47 M. 
337 (P.C.); 52 B. 176 (p C ) and 52 M. 549 (P.C.). Kef. 
(Anantakrishna Aiyar and Cornish^ //.) NARAYANA* 
swAMi Bahadur v . Boda Thammayya. 1930 M.W. 
N. 946. 

— Ejectment — Cavse of action^ if recurring. 

There is no annually recurring cause of action as 
regards the ejectment of a tenant of Uudh on the 
ground that he holds proprietary rights in the village. 
If an ejectment is once claimed on that ground and the 
claim is contested and fails, the zemindar is estopped 
from renewing his pursuit. (^Oakden, S.M. and Smith, 
J.M.) IIeera V. Kali prakash. 11 L.R. 282 
(Rev.) = 14 R.D. 540 = 7 O.W.N.929. 

'- ’^Ejectment — Co-mortgagees — Right of one to eject 
tenant. 

One of several co-mortgagees cannot sue to eject a 
tenant. Even as a tenant may not relinquish a part of 
his holding, so a proprietor cannot be allowed to divide 
up a tenant’s holding at his discretion. {Oppenheim, S. 
M and Knox, J.M) Kedar NaTH TewARI v. KaM 


LANDLORD AND TENANT-E jectment. 

i ’Ejectment — Co-sharer landlords^ Right to joint 

[ possession — Stranger transferee of interest — Rights, 

I The defendants who were complete strangers pur- 
: chased a non transferable occupancy holding from the 
! previous tenant and thereafter, though within a short 
j time of the purchase, acquired a small share in the 
; superior interest, thus becoming coshaier landlords. 

; The other landlords having instituted a suit to recover 
I joint possession with the defendants to the extent of 
their share, 

I field, that the defendants having taken possession as 
• trespassers, the plaintiffs had the right to evict thfm and 
j no acquiescence on their part having been established 
! they were entitled to joint possession to the extent they 
I owned. {Mukerjt, /.) SarAT Chandka SahA v. 

! Bepin Behari Chakerbutty. 1491.0. 1014=6 B. 
j O. 672=37 O.W.N. 266 = A I.R. 1933 Cal. 687. 

Ejectment — Co-sharer selling share hut retaining 

one plot — Liability to ejectment by vendee. 

The one time possessor of a share who retains even 
only one specific plot in proprietary right, though be sells 
the whole of hi.s share, is to that extent still a co-sharer. 
As such he is entitled to hold land khudkaskt. If he 
holds in khudkasht more than what the extent of his 
share warrants, he is liable to render profits. But he 
cannot be ejected by his vendee. The whole proprie- 
tary body, not the transferee of his former proprietary 
rights less one plot, are his landholdeis who can eject 
j him. {JJrake Brockman, S M. and Knox^ J.M.) Kai- 
dal Singh v. Kurey Singh. 1936 R.D. 374 (1). 

I Ejectment — Cultivation not pro7>ed for 12 years 

, bef OP e planting grove — Liability to ejectment for cut- 
1 ting down grove. 

In a suit to eject the defendants on the ground that 
j the land was the grove of the defendants whicli they had 
! cut down and had in consequence become non occupancy 
j tenants thereof, the defendants pleaded they had acquir- 
I ed occupancy rights. 

j IJel /, that the defendants had to show that they had 
j acquired occupancy rights in the land before they 
; planted the grove, that they had failed to prove that 
I they had cultivated for 12 years before they planted the 
1 grove and so they were only non-occupancy tenants 
i liable to ejectment since the giovc had been cut dcjwn, 
I {IValton, J.M.) TOTA KAM v, KANI HaKEESH 
Mukhi Dasi. 14 L.R. 160 (Rev.) -17 R.D. 207. 

Ejectment — Declaration by Board as lo special 

agreement — Civil Court decree not superseding same — 
Right to eject. 

; The Board held that the defendant was holding under 
; a special agreement. The zamindars went to the Civil 
, Court for a declaration to the effect that the tenant had 
! no under-proprietary rights and they obtained a declara- 
j tion to that effect. The Civil Court however declined to 
' define the cla'«s of the tenancy. 

i Held, that the tenant was not entitled to ejectment by 
I notice since the Board’s decision was in no way supersed- 
i ed. {fValton, J.M.) Uma PRaSAD v. ThaKUR DIN. 
16 R.D. 619. 


Hit. 16 R.D. 167 = 13 L R. 63 (Rev ). 

’’’Ejectment — Co^sharer landlord purchasing non- 
transferable occupancy holding— Right to sue for eject- 
ment of trespasser. 

A purchase by a co sharer landlord of a non-transfera* 
ble occupancy holding is good against every body except 
the co-sharers. Hence he can sue for ejectment of a 
trespasser. {Ilenderson^ J,) NaYEBATI SarKAR v. 
Lalit MOHAN ROY. 154 I.O. 714=7 R.O. 619 = 38 
C.W.N. 1126=A.I.R. 1936 Oal. 151. 


j ’^Ejectment — Decree against lessor — 'iubdessee if 
I bound. 

A decree in ejectment passed against a lessee at the 
; instance of a lessor is not only binding upon the lessee 
j bat also upon his sub tenants provided they have no 
: right independent of the right of their lessor in the 
j demised premises. {^Suhrawardy and Graham, JjJ 
Sheikh Yusuf v. jyotish Chandra B.aner/ee. 
69 Cal. 789 = 137 I.C. 139 = 1 B. 1932 Oal 267=64 C- 
I L.J. 493 = 35 C.W.N. 1132 = A.I.R. 1932 Cal. 241. 
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liANDLOBD AND TENANT— Ejectment. 

’——‘Ejictment — Decree passed — Old settlement num- 
bers given — Correction in execution — Permissibility, 

Where in a suit for ejectment a decree was passed but 
the pre settlement numbers were given instead of the 
current numbers and the Court directed the party to 
amend the same and insert the numbers of t)ie current 
settlement but meanwhile he had lost his case in the 
Court of the Commissioner and won his case in the Court 
of the IJoarcl, and thereafter applied for execution giving 
the correct numbers, 

Held, that there being no doubt about the identity of 
the land, execution could be proceeded with. (^Keane, S. 
Af. and Oppenheim, J.Af.) NaGESHAR PRASAD SlNGH 
V. Zaman Musalman. 16 BD. 210 = 12 L.R. 61 
(Rev.). 

Ejectment — Denial of title by tenant for first 

time in pleadings — Landloid's right to decree for eject' 
ment on ground of forfeiture. 

Where in a .suit for possession of land by the land- 
lord, the tenant denies the title of the landlord for the 
first time in the pleadings, the landlord is not entitled to 
a decree for ejectment of the tenant on the ground of 
forfeiture by virtue of such denial in the suit. (^Jai Lai 
and Sali', JJ,) SARUP SlNliH v. PURAN SINGH. 
159 1.O. 962 = 8 B.L. 441 = A. LB. 1936 Lah. 804. 

Ejectment — Denial of title by tenant — Permissi' 

bility. 

Where a person is recorded as an exproprietary tenant 
by an oiderof Court, it is not open to a sub-tenant of his 
to deny that status in answer to a suit in ejectment 
brought several years later. {Drake Brockman^ J, Af.) 
Tulshi V. Phajan Lal. 14 lb. 674(Bev.) = 17B. 
D. 741. 

— ^Ejectment — Entry of record id tenants entirely 

farzi — No proof of tenancy — Smt for ejectment of sub^ 
tenants — Afai ntai nab ility. 

Where the entry of recorded tenants was entirely farzi 
and there is no proof of their having cultivated the 
holding and no proof again of any genuine subletting, a 
suit by those tenants for the ejectment of sub-tenants is 
liable to be dismissed. {Oppenhcim^ S.AI. and Drake 
Brockman, /.hf.) PATESHWARI PRASAD V, TiLAK 

Lal. 14 L.B. 476 (Bev.) = 17 B.D. 634. 

■ - Ejectment — Extinction of occupancy rights — No 

fresh centract with occupant — Liability of occupant to 
ejectment. 

Where, by reason of surrender, the occupancy rights 
had l3cen extinguished, and there w^as no evidence to 
show that there was a new contract of tenancy with the 
occupant or that rent was accepted from him on his own 
account or otherwise as the representative of the occu- 
pancy tenant, the occupant is liable to be ejected as a 
trespasser. (Oppenheim, S.Af. and IValton, J.M.) SRI 

Rami'. Cajju Chamar. 14 LB. 74(Bev.) = 17 B. 
D. 86. 

— •Ejectment — Kanomdat — Agreement for renewal 

— Resistance to suit by lessor for possession — Permissibi’ 
lity. 

A kanomdar who has an agreement of renewal in his 
favour cannot for that reason withstand a suit for pos- 
session brought by a lessor or purchaser from the lessor; 
but where the right of kanomdar to enforce specific per- 
formance of the agreement in his favour is not barred 
by limitation, it would be open to him to apply to the 
Court to have the suit for ejectment stayed with a view 
to file a separate suit in his turn and get specific per- 
formance. {Reilly and Anantakrishna Ayyar, Jf.) 
Kalyani V. Krishnan Nambiar. 66 Mad. 619 = 
I.E. 1932 Mad 489 = 1381.0. 78 = 1932 M.W.N. 193 
-36L.W. 307 = A.I.B. 1932 Mad. 305 = 62 M.L.J 
626. 


LANDLORD AND TENANT -Eject ment. 

' E jectment -^No clause for re-entry on failure to 

pay rent — Remedy. 

W'here there is no clause providing for re-entry in the 
event of failure to pay rent, the Court has no right to 
get the lessee or his assigns ejected when they fail to pay 
rent. In the absence of a clause providing for re-entry, 
the only remedy of lessor is to sue for arrears of rent, 
{Tek Chand and Skemp, //.) RHAGWAN DAS v. 

Ghulam Mohammad. 159 1.0. 1019 = 8 B.L 463 = 

A. I.B. 1935 Lah. 863. 

'Ejectment — Non 'transferable holdi n g — Tenant 

effecting transfer — Right of landlord to eject tenant. 

In cases between a landlord and transferee of his 
I tenant having no right to transfer or between a person 
i in whom the paramount right is vested and transferee 
from a holder under a maintenance grant, the transferee 
is ejected by virtue of right of re-entry contained in the 
lease or grant or by* virtue of proprietary right being 
vested in a per. son who can eject trespassers. In- 
such cases the person in whom the paramount 
title is vested can be prevented from entering on the 
property only by the lessee or grantee, as the case may 
be, who has the right of enjoyment. Any other person 
even though he may be a transferee of a person or 
grantee who ex hypothesi acquires no right under his 
transfer, cannot question the right of the paramount 
owner to enter on his own land. It the lessee or grantee 
having no right of transfer has himself abandoned pos- 
se.ssion and transferred it to a third person, the person in 
whom the paramount title is vested can re-enter. Alf 
that he need establish in support of his right of re-entry 
is that the lessee or grantee abandoned his interest in the 
property restricted in its enjoyment to him personally,. 
{Pullan and Niamatullah, J J.) RAM NaTH v. NANAK 
Chand. 143 1.0. 61 = I.R. 1933 All. 166 = 1932 A. 
LJ. 821 = A.IB. 1932 All. 688. 

Ejectment — Non-transferable occupancy holding' 

— Abandonment — Prior settlement in favour of another 
—Validity. T. P. ACT, S. 43. 68 O.L.J. 146 = 
37C.W.N.1144. 

Ejectment — Notice— Repudiation of landlord' r 

title. 

Though forfeiture may not result without some overt* 
act on the part of the landlord, the repudiation of the 
landlord's title is sufficient to dispense with notice of the 
suit for ejectment. {Bhuie, /.) IMAM DiN v. NaTHA. 
Singh. l.B. 1931 Lab. 920 = 134 I.C. 296 = 32PL 

B. 626 = A LB. 1932 Lab. 43. 

—^Ejectment — Occupancy raiyat — Grant of raiyati 
jote pattu — Liability of lessee to ejectment. 

Where the lessors who were ordinary occupancy 
raiyats granted an ordinary raiyati jote patta at an an- 
nual rental to l.)e held from generation to generation. 

Heldt that the lessees were liable to ejectment as 
under- raiyats. {Rankin, C.J and Pearson, J.) Sarada 
SUNDAR l V. Rajani Kanta Mandol. 149 I.C. 101&* 
= 6 R.O. 668 = 37 0. W.N. 643 = A I B. 1933 Cal. 682. 

Ejectment— Occupant shown in village papers as 
liable to pay rent — Liability to be ejected as trespasser. 

Where the landlord sues to eject the occupant as a 
trespasser on the ground that although he was in posses-, 
sion for 14 years, he had not paid any rent, 

Held, that as the village papers showed the defen- 
dant as liable to pay rent, he could not be regarded as a 
trespasser and that the suit should fail on that ground. 
{Smith, J.M) NARAIN GlR i/. MaHADEO Rai. 14 
L B. Ill fRev.) = 17 R.D. 81. 

Ejectment — Occupier — Lease to third party — 

Effect, 


J 
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I.ANDLOBD AND TENANT— Ejectment. 

The status of an existing occupier will not be affected 
by a lease granted before ejecting the occupier. This is 
specially so where the later lease is a paper transaction 
as between the members of a Hindu joint family. 
{pppenheim^ S. M. and ICnox^ /. M,) RAM SUKH 
Patak V. MX. Bhagwandei. 16 E.D. 601 = 13 L.R. 
63 (Rev.\ 

■ " Eiectmtnt — Permanent lease by co sharer — Lessee 
not obtaining possession but recorded as co-tenant — 
Claim by lessee to be co-tenant and in possession — 
Liability to e;ectment. 

A lessee under a permanent lease from a co-sharer, 
which does not, however, secure him possession of the 
holding or any protection from ejectment, is liable to be 
ejected by the landholder, if such lessee, being recorded 
as a co-sharer, claims to be such and in possession. The 
landholder is perfectly justified in ejecting such a lessee. 
(Pppenketm, S, M. and Drake Brockman, /. 
raghunath Singh v, Mohan Singh. 1935 R.D. 

16 = 16 L.B 170 (Rev.). 

'Ejectment — Plea as to tenancy — Durden of proof. 

Where in a suit for ejectment the defendant claims 
that there has been a contract of tenancy, the burden of 
proof lies on him to prove the contract. It may be 
shifted by such entries as those noted by the Commis- 
sioner, as the burden of proof is generally shifted from 
time to time as a case progresses but the original burden 
of proof is on the defendant. {Oppenhetm, J.M,) 
Bhagirath V. Balram Das. 15 R.D. 603=12 L.R. 
305 (Rev.). 

- •Ejectment — Plea of permanent rights— Onus. 

In an action of ejectment, when the defendant is 
admittedly in possession of the land in dispute the onus 
is initially on the plaintiff to prove his title thereto; and 
when the plaintiff has proved his title as landlord, the 
burden shifts to the defendant, if he claims to be a 
tenant, to prove that the tenancy is not precarious, but 
entitles him to continue in occupation. {Courtney- 
Terrell. C.J., Dhavle and Agarwala, //.) JAHABAJ 

Khan v. Sri Krishna Dey. 15 Pat. 187 = 160 I.O. 
437 = 8 RP. 365 = 16 PatL.T. 864 = A.I.R. 1936 
Pat, 29 (F.B.). 

■ — ■ '^Eiertment — Proof of tenancy — Burden of proof. 

In a suit for ejectment, where the plaintiffs are 
admittedly the owners of the land in dispute, thu burden 
of proving the tenancy lies on the defendants. {Ntama- 
tullahand Bemiet,JJ.) RlKH DeO Kai v. GaNGA 
PRASAD PaNDE. 6 I.R. (All.) 396 = 146 I.O. 1002 = 

17 R.D. 772 = 14 LR. 632 (Rev.) = A.I.R. 1933 All. 
825. 

Ejectment — Proof of title — No proof of attorn 

ment — Damages for use and occupation — Right to. 

The plaintiff sued for possession and rent. The de- 
fendant denied both title and tenancy. The lower Court 
held the plaintiff’s title proved but that the defendant 
had not attorned to the plaintiff. 

Held, the plaintiff was entitled to possession and 
damages for use and occupation. 7 S.L.R. 23, Foil. 

J.C. ami Milne, A.J.C.) MUNSHI ALLAH- 
waryo V. MX. Begum. 25S.LR. 266 = I.R. 1931 
Sind 143 = 134 1.0. S99=A.IR. 1931 Sind 145. 

—•^Ejectment — Raiyat executing sale to stranger and 
cultivating land as under-raiyat of purchaser — Eject- 
ment of purchaser — Right to. 

Where the raiyat who has executed a sale cultivates 
the land under the purchaser as an under-raiyat, the 
landlord is entitled to a decree for ejectment against the 
purchaser. 4 I.C. 473, Ref.; 33 Cal. 531, Dist. {^Moha- 
mad Noor, /.) LaLEY DHARNIDHAR V. JAGESHWAR 


LANDLORD AND TENANT-EJectment. 

Mahxon. 166 I.O. 917 = 8 R.P. 46=A.I.R. 1935- 
Pat. 269. 

Eject me 'it— Rights as mortgagee set up by defen- 
dant — Mortgage unregistered and therefore inadmissible 
— Suit to be decreed. 

The plaintiff sued to eject the defendant as shikmi ; 
tenant. The defendant admitted that he had been given - 
possession by plaintiff but claimed that he was protected 
from ejectment by the fact that he held the land as 
mortgagee. It appeared, however, that the mortgage 
was unregistered though of the value of above Rs. lOO. 

Held, that the existence of mortgage should be ignor- 
ed and the suit for ejectment decreed. (A'eane, S^M. 

; and Oppenhetm, J. Af.) BRIJ MohaN JMRAI v. 

: Hemraj Saixhwar. 16 R.D. 281 = 12 L.R. 90 
(Rev.). 

I ——'^Eurimeiit — Service tenure — Failure to perform 
I services— Right of landlord to re-tnter — Delay— Effett, 

I The refusal by a tenant to perform services which are 
incidental to his holding is sufficient of itself to ground 
1 a suit for ejectment. No question of the lessor having 
! to assert a right of forfeituie or any matter of the kind 
j arises at all. Nor does the landlord lose the right merely 
I by allowing a long period of time to elapse before he 
j took steps to enforce that right by legal process. 

Per Cnnam, — There seems to be a distinction between 
a case where there is a right to service of a public cha- 
racter h\ic\\ chjtvkdari chakran and one where the 
service is to a private person such as the grantor. In the 
former case the zemindar himself is not or may not 
always be entitled to resume possession whereas in the 
latter case he can do so either when the service is not 
required or when the grantee has refused to perform the 
service. {Costello and Jack, //.) PrOKASH Chandra 
Dasz/. Rajendra Naxh Dam. 68 Oal. 1369== 135- 
1.0. 296 = I.R. 1932 Oal. 104 ~ 36 O.W.N. 823 = 
A.IR. 1932 Oal. 221. 

Ejectment — Sub-tenant becoming mortgagee. 

Where a mortgage was treated in the form of a sub- 
tenancy for ten years of an occupancy holding and the 
occupancy tenant sued the sub-tenant in ejectment after 
the expiry of the period of sub-lease. 

Held, that the sub-tenant was liable to be ejected. 
{Oakden, S.M. and Smith, J.Af.) HaRDAM PIARI r/, 
Amman Khan. 16 R.D. 150. 

I Ejectment ^Sub-tenants — Recognition of title of 

I tenant in~chtef — Liability to ejectment. 

! The mother w^as treated as occupancy tenants of the 
; holding in succession to the sons. It appeared that she 
was admitted by the sub-tenants themselves to have a 
I direct interest in the holding and they had paid rent to 
I the landlord on her behalf. The mother having sued the 
I sub tenants in ejectment, 

I Held, that the mother was the tenant-in-chief, and 
I that the defendants were sub-tenants liable to be ejected 
I by the plaintiff. {Oakden, S.M. and JCeane, J.M.) ' 
I Lachminia Z'. Bhairo. 15 R.D. 170 = 12 L.R. 46 
(Rev.). 

j Ejectment — Suit against ‘sirtans' — Claim as 

, ‘khaikar.s* under an unregistered agreement— No rent 
I clause in the agreement — Tenants if can be ejected. 

! Under an unregistered agreement, the plaintiff, a his- 
sedar, agreed that the defendants were to occupy the 
land until the next settlement as sirtans or tenants-at- 
will and that at the time of the .settlement he would 
accept them as khaikars. But there was no clause about 
the rent. In a suit by the plaintiff for rejecting the 
tenants for refusal to pay rent. 

Held, the respondents could be ejected from the land. 
{KeaM, S.M.and Oppenheim, JM.) AxmA RAM v. 
LALU. 12 L.R. 426 (Rev.) = 16 R.D. 69. 
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I.AKDLOBD AND TENANT— Electnent. 

—^Ejectment — Suit by landlord for ejectment of 
defendant as tenant, dismissed — Landlord^ if can subse* 
quently sue him as trespasser. 

Where an earlier suit by the landlord for ejectment of 
the defendant as a tenant was dismissed by the rent 
Court, the landlord having elected once to accept the 
defendant as a tenant, cannot be allowed to shift his j 
ground ami sue him as a trespasser. {S rivastava and 
Smith, //.) kharat Singh v. Gur Prasad Singh. 
167 1.0. 960-8 BO. 59 = 1936 O.W N. 985=1935 
B.D. 461 = A.I.R. 1936 Oudh 515. 

Ejectment — Suit for — Alleged illegal sub-let ting \ 

— Correction of Khatauni — Application by defendant \ 
for — Name of alleged sub- tenant expunged — Effect on j 
suit. 

Where during the pendency of a suit for ejectment of 
the defendant for illegal sub-letting, the application 
which the defendant had filed prior to the suit for cor- 
rection of Khatauni was disposed of and as a result of 
it, the name of the alleged sub* tenant W’as exxrunged i 
from the papers. [ 

Held^ that the suit for ejectment should be dismissed > 
as the effect of correction proceedings was a finding that 
there was no sub-letting at all, legal or illegal. 
{jCppenkeim, S.Af. and ll^altou, /,M.) GOLAt v. TeJ | 

Dahadur Singh. 14 LB. 109 (Bev.) = 17B.D. 123. j 
Ejectment — Suit for — Claim of underpro- \ 
prictary rights — Duty of Revenue Couit to decide. 

It is a well-established principle in Oudh that where 
a person raises a plea that he has rights, adjudication on 
the natuie of which can only be made by a Revenue 
Court, e.g., that he has a right of occupancy in the 
land or that it is held at a favourable rate of rent, it is 
incumbent on the Revenue Courts before they eject him 
to atljudicate on those rights. (^Drake Ilrockman, S.M. 
and Ifolmes^ J-Mj) BABU LAL Z'. TiRBHAWAN BAHA- 
DUR SINGH. 14 L.R. 892 (Rev.). 

Ejectment— Suit for — Contract of tenancy not 

made out — Procedure. 

Where the plaintiff brought a suit for ejectment 
alleging that the defendants were tenants under a lease 
which had expired, and on the defendants rai*jing the 
question of title, it was found as a fact that there w’as 
no contract of tenancy, the pioper course is to dismiss 
the suit and n<Jt to convert it into a declaratory and pos- 
sessory suit which is of anothei nature entiiely. {^Court- 
ney Ten ell, C.J., Kuhvant Sahay and James, JJj) 
NARAYAN JHA NAKONE JAGNI PRASAD JHA. 13 
Pat. 329= 6 BP. 410 = 147 I.C. 1222 = 16 Pat.L.T. 
139 - A.I.R. 1934 Pat. 184 (S.B.). 

Ejectment — Suit for — Joint tenant — Parties to 

suit. 

The liability of joint tenants is prtmi facie joint and 
a joint tenant c.innot be ejected simply from an un- 
divided share. Unless it is proposed to evict all the ten- 
ants it must be shown that the share of the tenailt whom 
it is proposed to evict is de facto separated. If it is 
pioposed to eject a joint tenant from the portion of the 
tenancy actually separately possessed by him, it is neces- 
sary to implead the co shareis, as they may object that 
no private partition has been made in w'hich case the 
Court w’ouKl be at liberty to proceed on an alternative 
plea to evict all. {Miles Irvings, J.C .) KHUDU v 
Shkk Khan. 13 Lah.L.T. 14. 

- — ’‘ " ' "E jectment — Suit by one of several co-sharers — 
Right found d iff t rent from light pleaded — Procedure, 

Where the plaintiff sues for ejectment in his individual 
capacity and the Court finds that the holding belongs 
to the plaintiff and other proprietors the Court should 
not pass a decree in favour of the plaintiff on behalf of 


LANDLORD AND TENANT— Ejectment. 

all the co-sharers. A.I.R. 1926 Lah. 545, Ref. (Adds- 
i son and Hilton, JJ.) SaPDRAN SINGH v. KhaWAJA 
khan. I.R. 1932 Lah. 660 = 139 I.C. 133 =« 33 P.L. 
i R. 124 = A. I B. 1933 Lah. 241. 

' — Ejectment — Suit for — Parties, 

It would be unreasonable to force a landlord to make 
in a suit for ejectment against his lessee all the under- 
lessees or even persons who may be in actual possession 
under such under-lessees, parties to the suit the nature 
of which may change from a simple suit for ejectment on 
forfeiture or determination of the lease. {Suhrawardy 
and Graham, JJ.) SHEIKH YuSUF v. JYOTISH 
Chandra Banerjee. 69 Cal. 739 = 137 I.C. 139= 
I.R. 1932 Cal. 267=54 C.L.J. 493 = 35 O.W.N. 1132 
= A.I R. 1932 Cal. 241. 

Ejectment ^Suit for — Plea of occupancy rights 
— Burden of proof, 

A landlord is prtma facte entitled to khas possession 
of every btgha of land within the ambit of his Zemindars 
unless the tenant is in a posiiion to establish a title in 
him to remain in occupation of the land, by showing 
that there is an agreement between him and the landlord 
that he shall have something more than the ordinary 
tenancy at-will or from year to year. The onus is on 
the tenant to prove a grant in his favour or establish a 
custom entitling him to retain possession of the land. 
{Das and Foster, JJ ) KEDAR NatH MuLLICK z/. 
BIKAI. PRUSTl. 16 Pat L.T. 861. 

^Ejectment — Suit for — Plea of permanent rights 

— Burden of proof. 

A landlord is entitled to khas possession of every 
btgha of land within the ambit of his Zemtndart unless 
the tenant in possession establishes title to hold such 
lands and shows that there is some custom or agreement 
between him and the landlord that he shall have some- 
thing more fhan ordinary tenancy- at-will or from 
year to year. {Das and Foster, JJ.) KRISHNA 
Chakan Mahan ty v. Punai. 16 Pat.L T. 868. 

Kjectment — Suit for — Plea of statutory tenancy 

— No evidence in support of — Dismissal of suit impro- 
per. 

In a suit for ejectment of the several defendants on 
the footing of tre>passers, only one appeared and pleaded 
statutoiy tenancy. No evidence wus produced. Plain- 
tiff however led some evidence in favour of his conten- 
tion. 

Held, that in the circumstances of the case, the dis- 
missal of the suit was not proper. {Oppenheim, S.M. 
antd Drake Brockman, J.M.) RAM KUMAR SlNGH v, 
Sukhkhu Ahir. 14 L.R. 444 (Rev.) = 17R.D. 687. 
Ejectment — Suit to recover possession — Jurisdic- 
tion of Revenue Court. 

On the death of an occupancy tenant the plaintiffs 
who claimed to be his collaterals got possession ot the 
holding and subsequently obtained a declaration against 
their landlords that they were entitled to hold the land 
as occupancy tenants. Later on they were dispossessed 
by the landlords and after the expiry of more than one 
>ear they brought a suit for possession of the land on 
the allegation that the landlords had unlawfully dispos- 
sessed them two years before the institution of the suit. 

; Held, that the suit was cognizable by the Revenue 
Couit. {Shadi Lai, C.J. and Broadivay. J.) PIRAN 
DiiTA LAL I.R. 1932 Lah. 407 (1) = 138 I.C. 39 
= 33 P.L R. 646. 

■ ■ ■ "•Ejectment — Suit for — Tenant holding over for 

number of years. 

A person w’ho claims to be on the land on payment of 
rent, after the demise of his father who was before bis 
death holding over, for a number of years, after the ex- 
piration of the terms of his lease, cannot be held to 
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be in the position of a trespasser on the land, against 
■whom the landlord has to proceed by way of getting his 
title established in a properly constituted suit. The 
landlord can maintain a suit for ejectment. {Gufui and 
Bartley, JJ.) ASUTOSH PRAMANIK r/. JiBANDHAN 
<;anguly. 147 1.0.209 = 6 R.C. 301 = 59 C L J. 6 : 
= A.I.B. 1933 Cal. 822. 

— -- Ejectment — Sitr render of land by tenant to lam- 
bardar — Right of succeeding lambardar. 

Where a tenant suriendered his land to the lambar- 
rlar co-sharer who was later on dismissed fiom lambar* 
darsliip for having given a theka of his proprietary 
rights, and where a new lambaniar was appointed in 
his place, 

Held, the posse.ssion of the old lambardar did not 
become unlawful merely because a new lambardar was 
appointed, and hence he could not be ejected as a tres 
passer. {Oppenheim, J.Mf) PiRAE Lal USM.AN 
Ahmad Khan. 13 L.B. 12 (Bev.) = 16 B.D. 93. 

- Ejectment — Tenanry at zvill — Purchaser ft am 
licensee — Right of landlord to evict. 

Where a licensee-potter from a landlord was allowed 
to erect a mud house and the defendant having pur- 
chased the potter’s right put up a pucca structuie with- 
out the landlord’s consent and the latter sued in eject- 
ment, 

Held, that neither the potter noi the purcha^ei had 
an interest in the land, and the defendant was liable to 
ejectment, (.'Ifacpherson and Agarwala, J/.) Kam- 
KISHUN PANDKV V, JlIBI SOliAILA. 6 I.B. (Pat.) 192 
= 145 I.O. 567 = 14 Pat.L.T. 686 = A.I.B. 1933 Pat. 
561. 

'• Ejectment — Tenant holding for hundred years — 
A'f^ence of viuchilikas . 

Where tenants have been introduced on uncultivated 
lands in a mirasi inam village and they have been in 
possession foi over a century \^ithout executingmuchi- 
iikas, they are not liable to be ejected at the option of 
either the mirasidar or of any body, for in such ca*-es 
the presence of muchilikas has been regarded as a sure 
indication of the laiullord’s right to eject the tenant. 
{Ramesam . O. C. J. and V enkatasubba Rao, /.) 
Venugopat.a Naidu 7>. Perumal Odayan. 154 I.O. 
294 = 7 B.M. 417 = A.I.R. 1934 Mad 275. 

- ' 'Ejectment — Tenant in possession of land not 

t>elonging to landlord — Suit by owner. 

The defendants were in possession under proprietors 
of adjoining toujis and they had encroached upon the 
plaintiff’s land. It was not quite clear whether those 
proprietors settled the disputed lands or whether the 
encroachments were made by the defendants themsel- 
ves. 

Held, that the plaintiff was entitled to a decree of 
khas possession from the defendants. {Henderson, J.) 
Syed Dad Am z/. Jamiruddin Sheikh. A.I.R. 
1934 Cal. 715. 

" ‘Ejectment — Undivided brother allo7ued to con- 
tinue — Sons of elected tenant sub’^equently suing for 
rights — No interruption. 

The sons of an ejected tenant applied for a decla- 
ration of their rights four years after the ejectment. It 
appeared that an undivided brother of the ejected 
tenant had been allowed to hold the land during the 
interval. 

Held, that there was no break in the tenancy. 
{IValion, /.M.) KaLLU v. Ti.ka RaM. 16 B.D. 399 = 
.13 L R. 169 (Rev.). 

Encroachment. 

See also RENT— ADDITIONAL RENT, infra. 

Q. D.— II— 75 


LANDLORD AND TENANT-Estoppel. 

Encroachment by tenants on lands not belonging 

to landlord— Right to such encroachments — Additional 
rent in respect of — If payable. 

If a tenant encroaches upon the lands of persons 
other than his landlord and acquires title to them 
by adver.se possession he acquires it prima facie to 
the ultimate benefit of the landlord, unless he had 
expressed a clear intention to hold if for his own benefit. 
Rut this principle would not entitle the landlord to claim 
additional rent in respect of ■such lands whether or not 
the tenant’s title has been perfected. The true scope of 
the principle is that if the tenancy determines in any 
way, the landlord becomes entitled to take possession 
not only of the lands originally included in the tenancy, 
but also of the encroached lands; and the tenant would 
have no right to retain them. {Mitter, /.) SURJA 
Kanha Sarkar V. Saroj Kumar Hose. 39 0.W.N. 
616. 

’-'““““^Encroachment by tenant on land of third party — 
Title to such land — Ri i^ht of Ividlord to additional 
rent. 

A tenant encroaching upon an adjoining land belong- 
ing to a thiid p.iity and obtaining it by adverse 
posses.sion obtains it for the benefit of his landlord who 
gets a title to the land encroacheil. Hence the benefit 
accruing to the tenant during the term of the tenancy 
must be taken to be a benefit, "O far as the tenant is 
concerned, saddled with the burden of paying additional 
rent for excess land, once it is found that the land 
encroached upon is held as part of the tenancy. (English 
and Indian case-law discussed.) A.I.R. 1928 Cal. 142, 
Dist. {Guha and Lodge, //.) SarOJ KUMAR ROSE v. 
SURJYA Kanta Sarkar. 63 Cal. 497 = 159 I.O. 
685 = 8 R.C. 355 = 40 O.W.N. 121 -A.I.R. 1936 Cal. 
771. 

Estoppel. 

Evidence .\cr, Ss li5 and 116. 

■ ’••hstoppd — Basis of rule — Person holding front 

tenant — Whether can dispute landlord's title. 

S. 116 of the Evidence Act which enacts the rule of 
estoppel of a tenant is not exhau'^tive of all principle.s 
of e'^toppel as between Janrllord and tenant. Tlie basis 
of the principle is the fact of the letting (d' the tenant 
into possession which creates the estoppel. If .i tenant 
consents to give up posse.ssion to a party claiming title 
adverse to the landlord’s title tliat party is estopped as 
the tenant would have been from disputing the land- 
lord’s title. {Mukerjee, /.) A JITULLA v, RiLATI 

RiBi. 1371.0. 666 = 1 R. 1932 Cal. 321 = 36 C.W.N. 
652=54 O.L.J. 161 = A.IB. 1932 Cal. 388(2). 

' "" ‘Estoppel —Ejectment — Suit against sub-tenant — 
Gro 7 >e planted by sub tenant 701 th the tacit consent of 
tenant — E.stoppel. 

Where a sub tenant plants trees with the proved con- 
sent, tacit or express, of a tenant in chief, he holds 
under an implied agreement so far as the tenant in- 
chief is concerned to hold so long as the grove lasts and 
the tenant-in-chief is estopped from suing for his eject- 
ment as a tenant from year to year. {Oppenheim, S. M. 
and Drake Brockman, /.A/,) JAGAT NaRAIN RAI v. 
Cauri Ahir. 14 L.R. 627 (Rev.) = 17R.D. 678. 

•Estoppel against landlord — Tenant selling land 

— Building by purchaser —Acquiescence — What is — 
Ejectment — Rights of tenant. 

Under the equitable doctrine of acquiescence, the 
Court will restrain the landlord from exercising his legal 
right of eviction, if, amongst other things, he has known 
. that the tenant under a mistake as to his legal rights has 
; expended money by way of purchasing the holding and 
, building upon It on the faith of his mistaken belief and 
' hai encouraged the tenant in his expenditure of money. 
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directly or by abstaining from asserting his legal right. | ever in the law which would render such an arrangement 
But the doctrine cannot be invoked unless it is shown | invalid. The consequence of such an arrangement would 
that the landlord consented or encouraged the tenant to be that the person empowered to deal with the tenant 
purchase the lands or that he knew of the purchase, would be the person whom the general body of proprie- 
Vague evidence that the tenants of the estate had in the | tors had accepted as landholder of that tenant, and he is 
past been selling the lands as if they had some interest > entitled to sue for ejectment of that tenant. {Oppenhetm, 
in the lands higher than that of a mere tenancy-at-will | Walton^ MahOMED FaiQ v. Bal 

will not be enough to entitle the tenant to the benefit of j MtJKUND GlR. 14 LR. 153 (Rev.) — 17 R D. 204. 

this rule of estoppel. {^Murphy and Baylee^ J/.) | Ex-proptictaty holding — Government tenancy 

DEVJI AkjaN DaLVADI BhOJA VaiJA KaCHAK. I — Acquisition of proprietary lights by tenant 

37 Bom.LR. 220-A.l.B. 1935 Bom. 219. \ —Punjab Government Letter dated 19—12 — I9l0— 

— Estoppel — Landlord not estopped, [ Widem holding life-interest , 

In order that a tenant may raise the plea of estoppel j Although the conditions of the tenancy situated in the 
as againat his landlord there should be a representation j Lower Chenab Canal Colony do not provide for the ac- 
believed in by the tenants and in the second place it , quisition of proprietary rights, the privilege of acquiring 
must be a case consistent wdth the document under which i such rights was conferred by the Punjab Goveinment 
the tenancy was created. Where the alleged representa- , letter No. 186, Rev., dated the 19th Uecember, 1910; 
lion was contrary to the teims of the document between i and widows holding a life interest are thereby allowed to 
the parties, i acquire proprietary rights. iBoyd, L\C ) Mt. MalaN 

//fA/, that the plea of estoppel was not available, i EMPEROK. 12 Lah.L.T. 15. 

(^Kankin, C . J. and Pearson^ J) Sarada SUNDARl i Ex^proprietaiy holding — Khudkasht malikan — 

Z/. KajaNI Kanta MaNDOL. 149 IC. 1019 = 6 R. | Meaning of, 

C. 668 = 37 C.W.N. 643 = A.I B. 1933 Cal. 682. l Kkintkasht means land actually cultivated by the pro. 

Estoppel — Mistake in describing land — Effect | prietor himself or in the case of a joint khudkasht by the 

against person making mistake — Contract of tenancy, | holders jointly. The word malikaiP cannot mean in 
The misdescription of a plot of land in a prior suit j the case of khudkashfdXiy proprietois w^ho may at any 
cannot estop the landholder fiom denying the status of j particular time be recorded as proprietois”; it must mean 
a person claiming rights on the basis of such misdesciip- | certain definite proprietois. (^Drake Brockman, JJf) 
tion. It would lead to all sorts of difficulties if it were | Chhotu SiNGH v, MahadeO PraSAD. 14 L.R, 
held that the effect of the mistakes was to establish a | 382 (Rev.) = 17 R.D. 621. 
contract of tenancy in land in which other people might j Ex*proprletary tenancy, 

will have interests. Misdescription regarding ex pro- I See also GROVE, infra, 

prietaiy holding held to be immateiial. (.S’w///;, S.M, ! Ex proprietary tenancy — Ex-proprietary tenant — 

and Oppenhetm, J.M.) Ganfat Rai v, KaG HU BIR | Insolvent y— -Rights of Official Receiver over tenancy. 
SiNGU. 16 RD. 577 = 12 LR. 326 (Rev.). i Provincial Insolvency Acr, S. 28. 18RD. 

' —'—Eitoppcl — Plea regarding character of land as sir 714 (1). 

--^Subsequent repudiation by heir — Permissibility, 1 'Ex-proprieiary tenancy — Extinguishment — 

The heir of an ex-proprietor cannot raise a plea in | Revival, 
direct contravention of the plea raided by the ex-proprie- Where a claim to ex proprietary rights was not made 
tor at an earlier stage, namely, that the Land was j//* within six months of the transfer, the claim is finally 
land of which the claimant was tntillecl to retain posses- lost and nothing can revive it. {Oakden, S,M, and 
sion and not grove land which would have gone to the Smith, J. M.) BkijLESHWARI PRASAD v, PraG- 
new propiietor, {Keane, S.M, and Obpenheim, J,M.) Nakain. 14 R.D. 695. 

HANGMAN PRASAD SlNGlI v. NEKCHED SlNGH. 16 I Ex-propnetary tenaiicy-^Proof, 

R.D. 300 = 12 L.R. 101 (Rev.). Where the entiies in the patwaii and settlement 

■ - '^ E stoppel — Sub-tenants taking land <?jsir — Right papers were not uniform and there vvas no other evidence 

to question sir — Character of land, to prove the ex-pfoprietary nsture of the tenancy, 

Where the entry of j/> in the name of a particular that Couit could not from those facts infer 

person and his heirs has gone on for the best part of 50 an ex proprietaiy tenancy. {Keane, S M, and Oppett- 
years and the defendant took the land as sub tenants of 1 hetm, / M,) JAHALI AHIR v. Mukut NATH DaSS. 
the plaintiff’s predecessors, ' 16 R.D. 201 = 12 L.R. 67 (Rev.). 

Held, that it w'as not open to the defendants to con- Fixed rate tenancy. 

test the entry regarding the j/r character of the land. Fixed rate tenancy — Creation by landlord 

{^Keane, J M,') SadhO SARAN MiSRA v, GhAUSA Transferable rights, it conferred, 

KaM. 15 R.D. 220. Apart from S. 20 (3) of Act II of 1901 there is 

Estoppel— Tenant holding at favourable rent — f nothing to prevent a landlord from creating heritable 

Assertion of 'want of title against mortgagee, and transferable tenancy by executing a registered lease 

A tenant holding at a favourable rate of rent is estop- in favour of the grantee. The law does not prescribe 
ped, in the same way »is a muafidar, from asserting any particular mode of expression by which alone a 
against a mortgagee, whom he has ejected, his own want transferable right can be conferred upon a grantee. The 
of title. {Raza, Srivasiava and Smith, //.) HaKIM intention to create such rights may be expressed by any 
HUS.\IN V, MUSHTAQ Husain. 6 I.R. (Oudh) 136 appropriate words employed in the instiument conferring 
= 1461.0. 482=10 O.W.N. 1380 ==18 R.D. 15 = 16 them. Where the landlord purported in 1887 to create 
L.R. 42 (Rev.)= A.I.R. 1933 Oudli 642 (F.B.). a fixed rate tenancy which w’as tranferable, 

Ex-proprietary bolding. Held^ that he must have intended to confer on the 

-——Ex- proprietary holding — Arrangement amongst j lessee all the rights enjoyed by a fixed rate tenant 
proprietary body asst gntng tenant to particular land- including the right to transfer. {Sen and Niamatullah, 
holder— Right to sue in eiectmcnt. | //,) MaHESH NaRAIN SlNGH v. BlSHESHAR LONIA. 

An ex-proprietary tenant becomes the tenant of the j I.E. 1931 All. 692 = 1331.0.532=1931 A L. J 432 = 
whole proprietary body but if the whole proprietary body j =16 R.D. 461=A.I.R. 1931 All. 634. 

agree among themselves that he should become the * Fixed rate tenancy— Rent partly in cash and/ 

tenant of a particular proprietor, there is nothing what- 1 partly in kind. 
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I.A1IDLOBD AND TENANT— Foifeltuie. | 

Where the landlord and tenant agree that the tenant 
is to hold the land at a money rent of Rs. 9-8 Oand a ' 
paddy rent of 40 ans of paddy per annum, and that | 
this lent vv ill not be altered on any account, the ten- i 
ancy is one in which the rent is fixed in perpetuity. | 
(iT/.C. G/iose^ /,) Tofazzal Ahmed Choudhury v. ! 
Wasalat Khan Choudhury. 162 I.C. 484 = 7 E. 
O. 278-38 O.W.N. 797 = AXE. 1934 Cal. 747. 
Forfeiture. 

See also PREMIUM, AND LEASE— -CONSTRUC- 

TION. 

■ ■ Fof fetiure — Coviuaitt against transfer by ttnant 
— M Oft gage of two thirds of the holding by Unant — 
Right of tc entty. 

Where a condition in a lease provided that the tenant 
“shall not be able to tiansfer the said kursha right in 
any way by gift or sale, or to grant any karsha settle- 
ment in respect thereof or to encumbei the same in any 
way” and that the tenant was, in the event of bieach of 
that condition, liable to be ejected. 

Held^ that forieiluie ^Yas to be incuned by the lessees 
and the light of le entry w’as to acciue to the lessor 
only in the event of the lessee transferring or encumber- 
ing the entire leasehold, and tliat the condition was not 
broken by usufiuctuary mortgage by the tenant of a two- 
thiid shaie of the holding. Chiirih v. Holdings 15 Ves. 
258, Foil. {jGuha and A/ C. Chose, //.) bWARNA- 
MOYEE Debya V. Adyajaddi. 60 Cal. 47 = I.E. 1932 
Cal. 677=139 I.C. 239 = 36 C.W.N. 819 = A.I.E. , 
1932 Cal. 787. | 

— 'ForfitUitc — Covenant for fayment on ctrtain j 
date and in default lessor to have fight to eject lessee — 
Default — Plea ot suspension of icnt — If available 
when lessee has ah eaiy got damages for intct fcrence* 

Wheie a lease stipulated that the lessee should pay 
the lessor certain sums of money on ceitain fixed dates 
and contained a covenant that on failuie to pay those 
sums on the due dates the lessor would be entitled to 
eject the lessee, default on the pait of the tenant to make 
the payment on the fixed dates entails forfeituie and 
renders him liable to ejectment. He cannot plead in 
answer to such forfeiture, suspension of rent on the 
ground of interfeienre with his possession on the part 
of the lessor, when he has already obtained damages 
for such interfeience from the landlord. The lessee 
cannot be allowed to maintain his right to possession 
under the lease w hile at the same lime repudiating bis 
covenant to pay his dues on the dales fixed. (Allsop, 

/.) Narain Das v. Permanand. 156 I.C. 361 = 
7E.A. 1062 = 1936 A. W.R. 995 = 1936 A.L J. 1066. 

— ^Forfeiture — Denial of landlord's title in eject- 

ment suit, if sufficient. 

The denial of the landlord’s title not before suit but 
in the suit itself will not work a forfeiture of the 
tenant’s rights. {^Broadway and Abdul Qadtr, JJ ) 
Gujar Singh v. Abdul Ghafoor. I.E. 1931 Lah. 
1038=134 I C. 1038. 

— '‘Forfeiture — Denial of title — Relief against — 
Denver of Court. 

The power of Court in India to relieve against forfei- 
ture arising by disclaimer of title, on grounds of justice, 
equity and good conscience, is not necessarily limited to | 
cases where the^denial of title is occasioned by the fraud, 
mistake or accident of the landlord and where the 
tenant is neither careless nor negligent. {Broomfield 
and Wadia, JJ.) RaCHOTAPPA v. KONHER ANNA- 
RAO. 69 Bom. 194 = 166 I C. 616 = 7 E.B. 433 = 36 
Bom.ItE. 1083= A.I.B. 1935 Bom. 41. 

Forfeiture — Dental of title — Rule as to — English 
aw^ Applicability, 


LANDLORD AND TENANT- Forfeiture. 

The T. P. Act largely reproduces the English law, 
and the piinciples of English law as to forfeiture 
apply both to tenancies cieated before the Act came 
into force and to those excepted from its operation. 
The definition of “disclaimer^’ in S. Ill {g) of the Act 
is taken from an English case. To entail a forfeiture, 
the repudiation of the landlord’s title must be clear and 
i unequivocal, and made to the knowledge of the landlord, 
j But the English law as to forfeiture by matter in pais 
does not apply to India. There can be no forfeiture by 
disclaimer in cases not covered by the T. P, Act, unless 
the disclaimer is in matter of record. For a denial of 
landloid’s title to be effective, there must be present the 
elements of an estoppel (a change of position has been 
brought about or the bar of res judicata has arisen) 
j or the rule that a man cannot approbate and reprobate 
I must apply. Theie is a good deal to be said for the 
■ view that where the T. P. Act does not apply, 

[ the disclaimer of the landloid’s title, even though 
I clear and unequivocal and even though made in a judi- 
I cial proceeding, would not operate as a forfeiture of the 
I tenancy, unless it amounts to an estoppel or comes 
! within the mischitf of the rule that a man may not ap- 
j probate and lepiobale, or is made in such circumstances 
' that it would lender the tenant’s possession adverse to 
' the landlord. Assuming that a bare disclaimer in matter 
I of record is legally sufiuient to work a forfeiture, the 
Courts have the power to relieve against it. Cases dea- 
ling w'ith disclaimer in tenancies from year to year can- 
not be regarded as authorities on the subject of forfei- 
ture. {Broomfield and Wadia, JJ.) RaCHOTAPPA v, 
Konher Annarao. 69 Bom. 194 = 16610. 616 = 

7 E.B. 433 = 36 BomLR. 1083 =A.I E. 1936 Bom. 
41. 

Forfeiture — Denial of title by some of tenants in 
written statement, 

Where a denial of title made in a written statement 
was not by all the tenants, 

Held, that the statements made therein were not suffi- 
cient in law to sustain a forfeiture of the tenancy. 
{AUtttr, J.) Ganimia V. Wajid Ali. 166 I.o. 663 = 
8 R.O. 7 = 39 C.W.N. 882 = 61 C.L.J. 328 = A.IE. 
1935 Cal. 393. 

Forfeiture — Express clause for re entry neces- 
sary. 

Even if a tenant has been guilty oi a breach of duty 
by building on land intended for cultivation, it does not 
operate necessarily as a forfeiture and render him liable 
to be evicted. Even in cases to which S. Ill of the T.P. 
Act applies, forfeiture is incurred only by the breach o 
an express condition entitling the lessor to re-enter or fo 
denial of the lessor’s title and in case the lessor should 
give notice of his intention to terminate the lease. 26 
M. 157 and 42 Mad. 589 (P. C.), Ref. {Waller and 
Krishnan Pandalai, JJ.) PERIYANAN CheTTY V. 

Govinda RAO. I E. 1932Mad. 402=137 I C. 487 = 
1931 M.W.N. 1287 = 36 L.W. 191 = A.IR. 1932 
Mad.328 = 62M.L J. 496. 

Forfeiture — Khoti lands — Mortgage by tenant 

without Khoti 5 consent- Effect of — Mortgage redeemed 
before suit — Right of re-entty not affected. 

The mere execution of a mortgage by a tenant with- 
out the Khol’s consent of his khot nisbat lands (in the 
Mangaon taluka of the Kolaba District) is sufficient to 
I give the Khot the right to re-enter and that right is not 
I affected by the fact that the mortgage is redeemed 
before the landlord made the re entry or commenced the 
suit. 24 Bom.LR. 1160, Foil. {Baker, J,) Ram- 
CHANDRA ViTHAL V. JANKI LAKSHMAN. 141 I 0. 
481= I.E. 1933 Bom. 104 = 34 Bom.LE. 976= A. I.E. 
1932 Bom, 624. 
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IAlNDLOBD and TENANT-Orove. 


’•—^Forfeiture — Waiver of^Onus. 

The onus is on the lessee to adduce some evidence of 
the lessor’s knowledge of the act of the tenant consti- 
tuting a breach of conditions of the lease. It is not 
snough for the lessee to prove an act on the part of the 
lessor showing recognition of the tenancy, or to show 
Lhat the lessor's ignorance of the breach has not been 
proved. It is incumbent on him to prove positively 
that the lessor had knowledge of the breach and yet 
;ontinued to recognise the tenancy. (1923) A. C. 435, 
Foil. {Guha ami M.C, Ghose, //.) SWARNAMOYEE 
DEBYA Z/. Adyajaddi. 60 Cal. 47^I.B. 1932 OaL 
577 = 139 1.0. 239 « 36 0. W.N. 819 - A.I.R. 1932 Oal. 
787. 

Graveyard. 

- ••^Graveyard — Right of landlord to g/aze cattle. 

Once a plot of land has been proved to be a graveyard 
he zemindar has no light left at all for the simple rea- 
;on that the graveyard becomes a wakf for the purpose 
)f burying the dead. The zemindar cannot interfere 
vith the use of the land as graveyard so long as it is 
ised for this purpose and he can neither graze cattle 
ipon the graveyard nor can he use it for any other pur- 
Dose whatsoever, {youngs /.) JhaO Lal v. Ahmud- 
JLLAH. 149I.C. 966 = 3A.W.R. 347*1934 A.L.J. 
248*6 R. A. 1006 = 18 R.D. 167 = 15L.R. 179 (Rev.) 
= A.I.R. 1934 All. 836. 

Grazing rlglits. 

See also GRAVEYARD, snpra. 

Grazing rights-— Immemorial user by tenants — 
Presumption as to lawful origin — Extent of tenant's 
’tghts. 

Where it was found that certain occupancy tenants 
lad been grazing their cattle for a very long time in the 
jntire ban jar land of the village, 

fields that the tenants’ user must be taken to be law- 
ful. 

Held., further, that the tenants could only insist on 
suitable area being kept in the village and could not 
prevent the landlord from executing improvements on 
the waste lands for all time to come. {Tek Ckand, /) 

Kartaka z/. Fkitam Singh. I.R. 1932 Lah. 307= 
137 ro. 226*33 P.L.R. 942. 

-•Grazing rights — Landlord can' still cultivate 

’oaste. 

Tenants have no right to graze on any particular land 
and the malguzar can, in spite of a right of the tenants 
to graze their cattle on the village, waste cultivate part 
jf the waste, lie must however leave sufficient land for 
grazing purposes. {Staples, A.J.Cl) GOVINDA KaLAR 
5^. Gang A RAM Singh. 30 N.L.R. 246 * 160 I.O. 33 
*6R.N. 282 = A.I.R. 1934 Nag, 137. 

Grove. 

See also ESTOPPEL, supra AND SIR LAND, infra. 

— ■■■ -Grove — Existence for 35 years — Knowledge and 
consent of landholdet — Inference, 

Where no written permission was shown but the 
grove existed for 35 years and no objection was ever 
made, 

Held, that the landlord must have had notice and 
that implied consent may be presumed. {Oakden, S.M, 
and Keane, J M.') Ram DiaLz/. MaHOMED Muzza- 
MILULLA khan. 16 R.D. 266. 

,, ■■■ "•Grove -•'Ex-proprietary rights in. 

Ex -proprietary rights can accrue in grove land. 
[Drake Brockman, S.AL, and Holmes, /.M.) MURari 
Lal V* Amarn.ath Seth. 14 L.R. 806 (Rev.). 
—Grove —Grovcholder — Right to transfer. 

The owner of a grove can transfer the same. The 
aw on this point under IT.P. Act III of 1926 is merely 


a summing up of the pre-existing principles. {Keane, 
SJf.) mukarram Hussain v. Abdul Shakur. 
16 R.D. 627. 

"Grove — Portion falling vacant— Ri ght of land^ 

lord to take possession — Separate groves held under 
different grants. 

Where a plot of land is given to a person to plant a 
grove thereon, the landlord is not entitled to enter into 
possession of portions of the grove which have become 
vacant 0.^., devoid of trees) or to cultivate them himself 
' or let them for cultivation to others, because the plot 
I must be taken to have been granted as a whole and the 
j tenure must stand or fall as a whole. For the applica- 
, tion of this principle, however, it is necessary that the 
j entire area must be held under one single grant. It has 
j no application to a case in w’hich separate groves are held 
, under different grants and one of the groves has 
I become devoid of trees. 3 O.W.N. 392, Dist. {Bishesh- 
' war Nath, /.) LaCHHMI NaRAIN z/. KaMPTA PrA- 
j SAD. 8 Luck. 111*140 I.C. 700*16 R.D. 487 = 13 
I LR. 312 (Rev.) = 9 O.W.N. 677 = A.IR. 1932 Oudk 
! 281. 

! “ ' Grove — Premium — Place of payment of— ‘Duty 
, of lessee, 

I It is the duty of the lessee of a grove to apply to the 
I lessor to appoint a place for payment of the premiuni 
; due ; and when he does not do so, it has to be inferred 
1 that there is an implied promise by the lessee to make 
' the payment to the lessor at the lattei’s place of resi- 
i dence, the rule being that the debtor must find the 
creditor to pay the debt or pay w'here the creditor is. 
{Ntamaluilak, /.) BHAGWATI SHUKUL z/. CHAND- 
RiKA Prasad Kueri. 18 R.D. 403=15 L.R. 527 
(Rev.). 

Grove — Proof. 

The Commissioner’s report stated that there were, 
excluding shrubs and self grown trees only four mango 
trees, one jaman tree and two tan trees. 

! Held, that the question whether the land was grove 
. should be decided on personal inspection by the Coni- 
; missioner and that the report was not conclusive one 
j way or the other. {Oakden, S.M. and Keane, J.M.) 

: Durga Narmn Singh v. Kalka. 16 R.D. 794. 

I Grove — Sale of i-ir land — Ex-proprietary rights 

I with regard to trees^ if claimable. 

; Where a plot which is entirely grove and has not been 
! cultivated for many years is sold, the proprietor loses 
: his sir rights by sale of the land and his grove rights by 
j sale of the trees. He cannot therefore claim ex-pro- 
j prietary right with reference to the trees. {Holmes, /. 
1^1/.) SaFIUL IlASNAIN zy. ChaNDRA DEVI. 14 L R. 

I 714 (Rev.). 

Grove — Sale with Zamindar's permission per- 
mitted by custom— Z a mind ar belonging to a joint family 
— Consent of karta, if ^ufjficient. 

Where there is a custom recorded in the wajib-ul-arz 
under which a tenant’s grove can be sold with the per- 
mission of the Zamindars, it could not possibly have 
been intended that such a consent cannot be obtained if 
there is any minor member living among the families of 
the numerous Zamindars in the village. Obviously the 
consent of the managing member or the karta would be 
enough, otherwise it would be practically impossible to 
sanction a transfer. {Sulaiman, C.J, and Sennet, J) 
Anrudh Rai z. Sant Prasad Rai. 67 All 891 
155 1.0. 669 = 7 R. A. 947 = 1936 A.L.J. 838 = 1935 
B.D. 182 = 1935 A.W.R. 474 = A.I.B. 1936 All. 746 
( 2 ). 

—Grove— Some members of family leaving village 

— Right of other members. 
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1.ANDLOBD AND TENANT— Holding over. 

There is no reason why the effect of the departure of 
some members of the family from the village should 
have been to oust the other members of the family from 
the possession of the grove. The natural sequence of 
the events would have been for the resident branch of 
the family to have retained possession of the grove 
which they would occupy partly on their own account and 
partly on account of the absentee members. (A'ea/te^ 
SM. and Oppenhetm, J M.) ZaUM SinGH v. SHEO 
Mangal Singh. 15 R.D. 572=12L.R. 293 (Rev.). 

Holding over. 

See also STATUS OF TENANT, tnfra AND LEASE — 

Construction. 

Holding over — Contiimactons conduct — Penal 

rent. 

Where the lessee contumaciously holds over, the land- 
lord is clearly entitled to damages. In the absence of 
definite picof as to actual loss, the Court may in such 
cases award double the normal rent by way of damages. 
(^Broadway and Bhide, //.) SUNDAR SiNGH IK RAM 
Sakan Das. 14 Lah. 137 = 142 lO. 754=1 R. 1933 
Lah. 269 = 33 P.L R. 323 = A.I.R. 1933 Lah. 61. 

Holding over — Contumacious conduct — Suit to 

recover rent — Basis, 

Held, that it was a matter of discretion resting with 
the Court to decide whether a tenant contumaciously 
holding over should be penalized to ihe extent of making 
him pay double the rent or some lesser amount. {Broad- 
way and Johnstone^ J /.) NaRAIN DaS v, DHARAM 
Das. 13 Lah. 216 =I.R. 1932 Lah. 464 (2) = 138 I.C. 
290 (1) = 33 P.L.R. 238 = A.I.R. 1932 Lah. 276. 

- ■ Holding over — Damages for use and occupation. 

Where the landlord never assented to the tenant con- 
tinuing in possession after the expiry of lease, there is 
no tenancy at all and the landlord is not entitled to 
damages for use and occupatkn beyond the time actually 
spent by the tenant on the premises. ^Daltf> Singh, J,) 
Gobind Ram v, Hari Mohan Singh. A.I.R. 1934 
Lah. 176. 

Holding o\er — Expiiy of lease — Tenant holding 

over against will of landloid — Status and liability of — 
Notice to quit— Necessity. See PROVINCIAL SMALL 

Cause courts Act, Sch. II, Art. 31. 68 M.L.J. 
196. 

" Holding over — Lessee— Liability for use and 

occupation — Basis of. 

Where the tenancy has terminated and the defend- 
ants have been found to be in unlawful possession, they 
cannot rely on the terms of the tenancy. The compen- 
sation for “use and occupation’* in such a ca.se must be 
assessed on the basis of the normal rent realizable dur- 
ing the period in question. {Addison and Bhide, JJ.) 
Ubed-ul-Rahman V, Darbari Lal. 6 I.R, (Lah.) 
276 = 146 1 0.846 = 34 P.L.R. 262= A.I.R. 1933 
Lah. 609. 

.. — Holding over— Position of lessee — Termination 

of lease in dispute — Effect of. 

The possession of a lessee for a fixed term holding over 
after the expiry of the term cannot be considered to be 
that of a tenant. The fact that the question whether the 
lease had or had not terminated was in dispute does not 
improve his position; the question must be decided in 
the light of the final decision of the point. {Addison 
and Bhide, //.) UbED-UL-RAHMAN v, DARBARI 
LAL. 6 I.R. (Lah.) 276 = 146 1.0.846 = 34 P.L.R. 
262= A.I.R. 1933 Lah. 609. 

—^Holding aver — T enancy for fixed term — Clause 
for damages in lease — Effect, 

Where the lease is for a fixed term and the tenant 
holds over, the tenant is a trespasser. The mere fact that 
there is a clause in the lease deed providing for damages 


LANDLORD AND TENANT— Kahullyat. 

by way of enhanced rent for use and occupation does 
not mean that the lelationship of landlord and tenant 
continues in such a case. {Dalip Stngh and Monroe^ 
Jf,) Kirat Singh v, Bhai Kalu Singh. 149 
I.C 948 = 6 R.L. 766 = 36 P.L.R. 24 = A.I.R. 1934 
Lah. 129. 

■■■ Holding over — Tenant ^ if bound by previous 
covenants. 

It is w’ell established that where a tenant holds over 
aftei the expiration of the teini, he impliedly holds sub- 
ject to all the covenants in the lease which are applicable 
to him in the new situation. {Tek Chand, /.) ALLAH 
Ditta V, Kartar Singh. 37 P.L.R. 766. 

Holding over by tenant — Damages — Measure of. 

See Agra Tenancy Act, s. 44. 18 R.D. 670. 

Joint tenancy. 

See also EJECTMEN'E, supia AND NOTICE TO QUIT, 
in ft a, 

— — Joint tenancy — Proof, 

Sharing in cultivation of a holding does not constitute 
a joint tenancy. Any tenant is at liberty to get another 
man to share in his cultivation but that does not 
the fact that the sole tenant is the man to whom the 
land was leased. {Oakden, S, M, and 
CHARAN SINGK V, BHAGWAN DASS. 11 L.R. 366 
(Rev.) = 14 R.D. 638. 

Kabuliyat. 

See Lease— CONSTRUCTION. 

Consideration— Settlement of doubt- 
ful claims and forbearance to sue. See CONTRACT 
Consideration. 62 Cal. 346 = 60 OL.J. 477 = 
A.I.R. 1936 Cal. 368. 

— Kabuliyat — Provistin fer rent — Sltpulaiton for 

interest and damages in case of default — Enforceability, 

A kabuliyat contained a cLause as follo^^s : “If we 
make default in payment of the instalments, w’e shall 
pay interest at the rate of Rs. 2 per cent, per mensem. 
If we neglect to pay rent, you shall be competent to 
realise damages at 25 per cent, therefor by auction-sale 
according to Reg. VIII of I8l9 and the law in force or 
that shall be in force in future^. The landlord having 
sued to recover rent, interest and damages, 

Held, that under the contract the plaintiff was entitled 
to recover besides rent both interest and damages, as 
stipulated in the kabuliyat, ^ 

Held, further, that the provision for damages at p 
per cent, was not a penalty and even if it were so, the 
Court should give effect to the terms of the agreement. 
{Cuming,/,) CHANDI CHARAN LAHA V. 

Kumar Majumdar. I.R. 1931 Cal. 624 = 132 1.0. 
912 = 63C.L.J. 616 = A.IR. 1931 Cal. 772(1). 

Kabuliyat — Registration — Necessity f or — Liabi- 
lity to ejectment. 

In a kabuliyat the defendants acknowledged that they 
occupied sites in the abadi without the permission of the 
lambardar and they undertook to pay rent for these 
sites at the rate of Rs, 10 per year for five years and to 
give up possession at the end of five years. They also 
undertook that, if they decided to remain in the village 
after five years, in bieach of the agreement they would 
pay rent at Rs. 25 per year, but said nothing as to the 
period for which they would occupy at that rate. 

Held, that the document was clearly a lease within 
the meaning of S. 2 (7), Registration Act, which 
includes an undertaking to occupy and as the lease was 
unregistered it was not admissible in evidence. But, 
even if it were admissible, it did not show that the 
defendants were entitled to occupy the sites for ever 
subject simply to the payment of Rs. 25 per annum and 
the defendants where therefore li able to ejectment aftei 
due notice from the landlord. {Jackson, A.J.C,^ 
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landlord and TENANT— Khudkasht land. 

Sadaram V. SUNDAR SiNGH. I.R. 1931 Nag. 135 = 
134 I.C. 263 = A.I.E. 1931 Nag. 128. 

" Ehudkasht land. 

See also EJECTMENT— EX-PROPRIETARY HOLDING, 
supra AND OCCUPANCY TENANCY, tnfra^ 

Khudkasht land — Cultivating pirtnership — 

Proof — Mill guza r — Status. 

To constitute a contract of cultivating partnership re- 
garding khudkasht land, it is essential that the inul- 
guzar should supply part of the working capital and by 
so doing take some part in the cultivation. It is not 
necessary that he should take any actual part in agri- 
cultural operations or even in superintendence thereof. 
The agreement to share net pi ofits does not necessarily 
connote a partnership. {Grille, A.J.Cf) SOBHAG SiNGH 
7A KhushaL. 28N.L.R 198 = I.R. 1933 Nag. 11 = 
140 1.0.708= A.I.R. 1932 Nag. 138. 

Merger. 

Merger — Occupancy right — Tenants becoming 
proprietors. 

Where, to all intents and purposes, the proprietors and 
the tenants are virtually Cthongh not actually) the same 
people, there is a merger of the occupancy rights with 
the proprietary rights. 1 R. D. 669; 5 R. D. 294, Foil. 
{Oppenkcim, S.M. and Walton, J.M.) ABHILAKH v. 

Sri Rhagwat Naik. 14 LR. 37(Rev.) = 17 RD. 
25. 

Merger — Occupancy tenant — Purchase of pro‘ 
prietary right -Effect. 

Where an occupancy tenant purchases proprietary 
rights, the occupancy rights merge in the proprietary 
rights and cease to exist. {Dobson, F. C.') WazIR A LI 
Khan IIari Ram. 11 Lah.L.T. 6. 

•Merger — Proprietary and under-proprietary 
tenures separately entered — Coalescence of ri^ht must he 
preeved. 

Where the under-proprietary tenure has been entered 
separately from the proprietary tenure and these entries 
are maintained successively when one person is succeed- 
ed in possession by another, the under-proprietors sold 
their right to N and S, and S succeeded to N as pro- 
prietor and entered into acual posse.ssion. 

I/eld, that any coalescence of right to extinguish the 
separation of title did not take place. 48 I. A. 485, Rel. 
ot\. {Wazir ffamn, C.J. and RazaJ.') MaULA BAKHSH 
V. Special Manager, Court of Wards, Ralram- 
PUR Estate. 6R.0. 347 = 1471.0. 1011 = 10 0.W. 
N. 1263 = 17 R.D. 1132 = 14 L.R. 908 (Rev.) = A.I.R. 
1934 Oudh 47. 

■ Merger — Tenant becoming proprietor — Merger 

of occupancy rights. 

Where, to all intents and purposes, the proprietors 
and the tenants are virtually (though not actually) 
the Same people, there is a merger of the occupancy 
rights with the proprietary rights. 1 R. D. 669; 5 R. D. 
294, Foil. {Oppenheim, S.M. and Walton, J.M.) ABHI- 
LAKH V. Sri Bhagwat Naik. 14 L.R. 37 (Rev.)= 
17 R.D. 26. 

"•Merger — Widow, owner of maltk makbuza muafi- 
dar, selling fields to occupancy tenant thereof. 

Where a widow who is for the time being owner of 
the malik makbuza muafidar sarkar rights of the fields 
sells the fields to the occupancy tenants thereof, the 
general rule is that merger would occur in absence of an 
overt act or declaration by the vendees that they intend- 
ed to retain occupancy rights. The mere fact that the 
transaction in suit is voidable does not in law detract 
from the title conferred by the widow. Merger is not 
therefore prevented by the mere fact that the vendor is 
a woman. {Gruer, A.J.C.) MT. KaSHIBAI v . San- 


LANDLORD AND TENANT— Nature of tenancy. 

DOO. 153 1 . 0 . 436 = 7 R.N. 136 = 17 N.L J. 235 = 
A I.R. 1934 Nag. 255. 

Mortgagee. 

See alio ADVERSE POSSESSION, RENT AND 

Sir land, infra. 

Mortgagee — Mortgage by tenant — Invalidity — 
Right of tenant to eject mortgagee as trespasser. 

A tenant who mortgages his land is not entitled to 
* ignore the existence of the mortgage and proceed 
against the mortgagee as a trespasser. {Oppenheim, J. 

. M.) Raghunandan V. Putto Lal. 15 RD. 718. 

- “Mortgagee of occupancy tenant — Not a tenant — 

No liability for rent. See RELATIONSHIP, infra. 18 

R.D. 712. 

' " Mortgagee recorded as tenant — Redemption of 

mortgage — Status of morti^agee continuing in possession. 

\ Where a moitgagee who was entered in the revenue 
I records as a tenant continued in possession even after 
j the redemption of the mortgage, 

i Held, that he was a mere trespasser and should be 
I recorded as being in posses''ion '^bila tas pa laganf' 
{Oppenheim, S. M. and Drake Brockman, J. M.) 

. MAHAPAT KaWAT V. RUDH RAM AHIR. 14 L.R. 914 
: (Rev.)=18BD. 73. 

I Mortgagee — Usufructuary mortgagee of lessee 

i not liable for lent. See KENT, infra. A.I.R. 1934 
I Mad. 663. 

Mukhtar aman. 

Mukhtar aman — Power to let land — Exercise by 

mukhtar — Binding nature on landlord. 

A mukhtar am in e.xecuted under the old Agra 
! Tenancy Act gives the mukhtar wide powers, including 
I the power to admit to the land and to grant leases. He 
was also empowered to do anything incidental to the 
estate management which was not harmful to the estate. 
The mukhtar adniitted a person to land after the new 
Act. 

Held, that the transaction should be upheld espe- 
cially when it was showm that it was beneficial to the 
estate. {Oppenheim, J.M) ASHGAR ABBAS v. 

I MOHAN. 12 L B. 5 (Rev.) = 16 R.D. 85. 

! Nature of tenancy. 

! Nature of tenancy — Decree of Settlement Court 

i — Not acted on for a long time — How far binding in a 
j subsequent suit, 

I Where a portion of the holding of the appellants 
j which was shown as occupancy land in the old papers 
I was really fixed rate land by virtue of a decision of the 
! Settlement Court but no action was taken on the decision 
I for a long time, in a subsequent suit for enhancement of 
rent. 

Held, that the appellants w'ere occupancy tenants and 
not fixed rate tenants notwithstanding the decision of the 
Settlement Court, as that decision was not acted upon for 
a long time. {Oppenheim, J.M.) FaUZDAR SiNGH v, 
j Baljit Singh. 12 L.R. 431 (Rev.) = 16 R.D. 65. 

'^Nature of tenancy — Inference from conduct. 

Where the exact nature and terms of the tenancy are 
obscure, they must be gathered from the conduct of the 
parties and the apparent use which has been made of 
the land ever since the grant. {Pullan and Niama- 
tullah, jj.) jOTi Prasad v. Har Prasad. I.B. 
1932 All. 558 = 139 I.O. 846= 1932 A.L J. 567=16 
R.D. 429 = 13 L.R. 266 (Bev.) = A I.R. 1932 All. 473. 

— •Nature of tenancy — Land in market town — 
Origin unknown — User as shop and residence on fixed 
rate of rent — Evidence of transfer and succession’-^ 
Inference-— ‘Ejectment — Notice to quit. 

Certain lands in a market town were held by one 
£. B. The lands abutted on a road and had structures 
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Z. A.NDLORD AND TBNANT -Natuie of tenancy. 

on them consisting of two buildings with roofs of 
corrugated iron sheets and Hoors of boards, the premises 
having been used all along for a shop and also for a 
residence. The rent paid was the same vsithout any 
change for about 52 years, and was payable annually. 
The origin of E.B.'s tenancy was unknown ; but he sold 
it in 1877 to one /, who continued to pay the same rent 
as P'.B, On J^s death, his heirs sold it to defendant No. 1 
and the piedecessor of the other defendants. The value 
of land increased enormously. 

(0 that the facts did not point unmistakably 
to permanence and weie not inconsistent with a non- 
permanent tenancy ; that abstention on the part of the 
landlord from taking steps to eject the transferee or 
heirs or to enhance the rent could not lead to the infer- 
ence of permanency of tenure ; and consequently the 
character of the tenancy was it was not permanent nor 
heritable nor transferable ; (/‘O that the tenancy was 
one from year to year at a fixed rent, and for a term not 
specified and so terminable on notice, and not a tenancy- 
at-will or a monthly tenancy; that it was an old tenancy 
which had its origin prior to the Transfer of Propeit> 
Act and has been continued from year to year ; (///) 
that the tenancy being apparently one according to the 
Bengali year, a six months* notice, calculated according 
to the Bengali calendar and expiring with the end of the 
Bengali year was necessary for terminating the tenancy; 
(/» a tenancy to continue year to year is a continuing 
tenancy so long as the |>arlies are satisfied ; and though 
terminable at the option of either party at the end of 
any year, it is not teiminated at the end of 

every year. In the case of such a tenancy a reasonable 
notice is necessary. {Mukerjt ani M.C. Ghou, J J,) 
JAMIRUDDIN SaODAGAR rc HaZI MAL GaNI SAODA- 
GAR. 62C.L.J. 201. 

— ‘Nature of tenancy — Old tenancy of unknown 

origin— Tenant, if ryot or tenure holder — Tests to find 
out— Purpose and use of tenancy — Relevancy — Pre- 
sumption ba<ed on extent of area of tenancy. See B. T. 
ACT, S. 5. 61 C.L. J. 530. 

Nature of tenancy —Proof of letting for residen- 
tial purposes — Subsequent user for purposes of agri 
cultuie — If alters nature or incidents of tenancy — If 
agricultural tenancy — Tenant — If occupancy raiyat. See 
J3. T. ACT, S. 5 (2). 39 C.W.N. 1041. 

Non'-transfeiable holding. 

See also ABANDONMENT AND EJECTMENT, supra, 
OCCUPANCY HOLDING AND REPUDIATION 
OF Tenancy, infra, 

" — N on-transferable holding — Transfer of — Effect 

of — Decree for rent obtained by landlord and holding 
purchased — Suit for ejectment — Adverse possession. 

Ordinarily a raiyat who has transferred the whole of 
his (non-transferable) holding may be held to have 
abandoned it and to have forfeited his tenancy. But 
the landlord is not bound to re-enter and may well have 
recourse to the alternative remedy open to him, that is 
to say, he may still sue the original tenant for the rent 
of his holding. The obligation to pay rent is not avoid- 
ed by merely transferring the holding. So a decree 
obtained in I9l8 by the landlord against the original 
tenant for rent is not nullity in spite of a transfer by 
the tenant of his holding in 1907 and the decree-holder 
purchaser is entitled to eject the tenants unless they can 
.prove adverse possession for twelve years from the date 
of the auction purchase, (Courtney-Terrell, CJ,, Fazl 
AH and Agarwala, //.) KalaP ChaUDHORI v, 
SiTAB CHaND. 11 Pat. 798=I.B. 1932 Pat. 286 = 
140 1.0. 3=13 Pat.L.T. 667=A.I.B. 1932 Pat. 330 
•(S.B.). 


LANDLOBD AND TENANT— Notice to ftult. 

Non-transferable holding — Transfer of — Recog- 
nition by landlord — Conditions of validity — Transfer by 
transferee — Subsequent recognition — Sufficiency — Suit 
against original transferee after transfer by him — 
Decree and sale in execution — -If passes tenancy interest. 
See B. T. ACT, S. 146 A. 62 C.L.J. 147. 

fVon-transferablc holding — Transfer — Void or 

voidable, 

A transfer of a non-transferal)le occupancy holding is 
not void but voidable. {Khaui Mahomed Noor and 
Luhy, JJ.) SaTYANARAIN SaMI V. JaMUNA BAI. 
14 Pat. 294 = 155 1.C . 834 = 7 R.P. 629 = 16 Pat.L.T. 
807 = A.IR. 1935 Pat. 133. 

Notice to cjuit. 

Termination ok 'ienancy, mfia, 

■ ” "Notice to quit — /f. cidcnlal error — Effect. 

A notice was given on 9th November, 1927, to the 
lessee stating that he should vacate the land on l3tli 
May, 1927. It appealed that 1927 in the notice was a 
mistake for 1928 and the parties weie not misled on 
that account. 

Held, that the notice w^as valid. {Sulaiman, C . /. 
ani Mukerit, /.) TlKA RAM v. Ski THAKUR DAOJI 
Maharaj. 162 1.0.189=7 R.A. 286 = 4 A.W.B. 
1106=1934A.LJ. 674 = 18 ED. 240 = 16 LB. 260 
(Bev.) = A.I.R. 1934 All. 787. 

Notice to quit — Co' sharer landlords — Notice by 

one — Validity. 

A notice to quit issued by one of several co-sharer 
landlords on behalf of all is a valid notice to quit, when 
it is shown that he is the manager. As manager he is 
entitled as the agent of all to do any lawful thing for the 
management of the property; and when the other co- 
sharers admit that he was acting for them by joining in 
the suit for ejectment, the tenant cannot plead the invali- 
dity of the notice. {Murphy and Barlee, JJ.) DEVJI 
AKJAN DALVADI V. BHOJA VAIJA KACHAR. 37 
Bom.LR. 220 = A.I.B. 1935 Bom. 219. 

Noitie to quit — Ejectment of lessee holding over 

— - N'eed for notice. 

Where there was a term in a lease that the lessee 
would be ejected without service of new notice to quit, 
and on the expiry of the term mentioned in the lea.se, the 
lessee held over andrthe landlord accepted rents, 

Ileldy as the rent was accepted it was a new contract 
of tenancy, it was a cfuitract of tenancy from year to year 
according to the purpose for which it was taken, that 
the term as to notice was not carried over to the new 
lease and that notice was necessary to eject the lessee 
holding over. {Mitter and M.C. Ghose, JJ.) DaSA* 
RATHi Kumar v . Sarat Chandra Ghose. 37 

0. W.N 971=149 I.O. 722 = 6 R.C. 630 = A.IB. 
1934 Cal. 135, 

Notice to quit — Failure to give — Case pending 

for two years — Defect not material. 

A suit by landlord to eject a tenant was decreed in the 
lower appellate Court. The tenant appealed from the 
judgment on the ground that he was not given a month’s 
notice as stipulated in the lease deed. The case was 
pending for over two years. 

Held, that under the above circumstances, the tenant 
can have no grievance on the ground of lack of notice and 
that the High Court will not interfere in second appeal 
on the technical g'-ound of want of notice, A. I. R. 1926 
Lab. 129, Rel. on. {Bhtde, /.) Karam Chand v. 
Amar Nath Mohsan. 6 I.R. (Lah.) 160 (2) =*146 

1. C. 992 = 34P.L.K. 884=A.I.B. 1933 Lah. 377. 

■ •Notice to quit — Joint tenants — Service on one — 
If sufficient as to others. 

Service of a notice to quit on one of several joint- 
tenants holding the demised property affords prima facie 
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evidence that it has (reached the rest. (^Beaumont ^ C, J. 
and Divatia, J.) VaMAN VITHAL v. KHANDERAO. 

166 I.0. 1020 - 8 R.B. 41 = 37 Bom.L.R. 376-A.I.R. 
1936 Bom. 247. 

— ■ — Notice to quit — Landlord sole owner of one 
holdtn}][ and co-sharer as to another — Joint notice cover- 
ing both — Validity, 

The pljintiff was owner of a bastn, but only a co- 
owner of a tank. He let out the bastu to the defendant 
separately, but joined his co-sharers (not parties to the 
suit) in letting out the tank. The defendant was thus a 
tenant of both Plaintift^s authorised agent sent a 
notice to quit requiring the defendant to vacate both 
the bastu and the tank. 

Ileldy the notice, so far as it conceined, the tank was 
invalid, but that invalidity did not make the notice bad 
as to the bastu and the defendunt \Nas liable to be eject- 
ed from the bastu on the basis of the notice. {Mittct\ 
/.) PANCHU CHARAN ADAK V. PlCNfJI E BEHARI 

Haldar. 157 I.o. 1115 = 39 O.W.N. 246-A.LR. 
1935 Cal. 577. 

' Notice to quit — Necessity for — Agricultural 
holding — Subordinate tenure cheated for residential 
pin poses — Nature, 

Where the parent holding was an agricultural holding 
and the tenancy that was created in respect of a fraction 
was created expressly for re>^idential purposes and in 
favour ofapeison who w'as not an agriculturist prior 
to the passing of the Bengal Tenancy Act and at a time 
when the Transfer of Property Act had come into exist- 
ence, and there was no indication that the lands were 
put to agricultural use at any time. 

Ileldf that the subordinate holding was not governed ' 
by the incidents of the parent holding, that the cttse was ; 
governed by the Transfer of Property Act and not by 
the Bengal Tenancy Act and that the suit was not 
maintainable without service of notice, (^lifukerjt^ /.) 
BaNOWARI LALSAHAr^. KALI DAS SaHA. 6 I R. 
(Cal) 230 -- 146 I.O. 640 = 68 C.L.J. 226 = 37 O.W.N. 
471 = A.I.R. 1933 Oal. 643. 

- Notice to quit — Offer to abandon notice on pay- 

ment of enhanced rent — If invalidates notice. 

A notice to quit on a particular date, accompanied by 
an offei to abondon the notice if the tenant w^ould agree 
to pay a further enhanced rent is a perfectly valid notice. 
Coupling the offer with the notice does not invalidate 
the notice. {^Beaumont., C , J. and Divatia, /.) VaMAN 
ViTHAL V. Khandekao. 1661.0. 1020 = 8 RB 41 
= 37 Bom.L.R. 376-A.I.R. 1936 Bom. 247. 

> Not ice to quit ^ Proof of service of — Notice sent 
by registered post to joint tenants — Service on some only 
— Sufficiency. 

A landlord sent notices to quit to his three joint ten- i 
ants by registered post, addressing them correctly. One | 
w'as returned with the endorsement that it was refused. , 
The rest did not come back but two acknowledgment 
slips purporting to be signed by the respective addres- ; 
sees were received by the landlord in due course. ' 

Lfeld, that it must be held that there was service of 
the notices to quit by post on two of the joint tenants; ' 
and that, therefore, all the three joint tenants must be i 
taken to have got the notice to quit. (P. C, Mitlerj /.) 
Rajani Sutradhar V. Baikuntha Chandra i 
Saha. 164 I.O. 446 = 9 R.O. 216 = 39 O.W.N. 1041. ; 

Notice to quit — Service — Notice addressed and | 
sent by post but refused by tenant — If sufficient service, 

A registered letter containing a notice by the landlord i 
to the tenant to quit, sent by post and tendered to the : 
addressee, but refused by the latter and brought back j 
unopened, cannot be considered to be validly or suffici- • 
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i ently served on the tenant. (^Beaumont^ C, J. and 
. Divatta, /.) VaMAN ViTHAL v. KHANDERAO. 166- 

1.0. 1020 = 8 R.B. 41 = 37 Bom.L.R. 376 = A.I.R. 

: 1936 Bom. 247. 

Notice to quit — Sufficiency of — Agricultural 

tenancy^ 

What is needed to terminate an agricultural lease is 
not the six months* notice prescribed by the Tiansfer of 
Property Act, but reasonable notice. But such notice is 
necessary. Until such notice to quit is given by the 
landlord to the tenant, the lessee remains a tenant on 
the usual agricultutal terms applicable to the property 
and he cannot be compelled to pay mesne profits on the 
footing of being wrongfully in possession. {Pandalai^ J.) 
(iURUMURTHi V. Rangiah. 6 1.R. (Mad.) 118 = 145 

1.0. 690 = A.I.R. 1933 Mad. 166. 

— Notice to quit — Sufficiency of — Monthly tenancy 

in the Pun) ah. 

, In the case of a monthly tenancy, the tenant, accord- 
ing to a rule recognized in the Punjab Courts, is entitled 
to l5 days* notice terminating with the month's tenancy 
and a notice received by him on 20tli or 23rd of the 
; month is invalid. {Bhide, /.) RATTAN SEN Sach- 
HAR V. Krishan Kaur. I.R. 1933 Lah. 138 = 141 
I.C. 513-34 P.L.R. 162 = A.I.R. 1933 Lah. 134. 

I Notice to quit — Tenancy at will. 

, In the case of a tenancy at will, no formal notice to 
I quit is necessary. (Maepherson and Agarwala, JJ ) 

kamkishun pandev V. Bnu sohaila. 6 I.R. 
(Pat.) 192-145 10. 667 = 14 Pat.L.T. 685 = A.LR. 
1933 Pat. 561. 

'■‘Notice to quit— Termination of under lease, 

A valid notice to quit not only determines the original 
demise but any under-lease which the tenant might 
ha\e made. {Suhraxvardy and Graham^ //.) SHEIKH 
Yusuf 2^. JYOTISH Chandra Banerjee. 59 Cal. 
i739 = I.B. 1932 Cal. 267=137 I.O. 139 = 64 C.L.J, 

I 493 = 35 O.W.N. 1132 = A.I.R. 1932 Cal. 241. 
Occupancy holding. 

See also ACCRETION, supra AND SHIKMI TENANT, 
infra, 

Occupancy holding — Accretions — Encroachment 

by tenant on land adjoining holding — Benefit of — 
Right to — Assessment of extra rent — Permissibility, 
'Whe.'^e an occupancy tenant encroaches upon land 
, adjoining his holding and continues in possession of the 
^ encroachment for a long series of years, namely, for 15 
, or l6 years, the land encroached forms an integral part 
i of the holding. But at the same time no extra rent can 
I be assessed on the encroachment. (A>w.r, S,M, and 
\ Grant, J. M.) IIaRAKH ChaND v. SaHDEO. 1935p 
B.D. 467 (1). 

Occupancy holding — Death of tenant without 

heirs — Right of landlord to enter into possession — Mort- 
gage by occupancy tenant — Extinp^uishment, 

On the death of an occupancy tenant without heirs 
the landlord does not take by devolution. He takes 
possession because the tenancy has become extinguished. 
Consequently a mortgagee from the tenant has no right 
against the landlord and the latter takes the land free 
from encumbrances whether he had notice or not of the 
same. {^Broadway and Currie^ JJ,) NIZAM DiN v, 
MT. Wazir. 11 Lah. 716 = 131 I.O. 342= 32 P.L.R. 
183=A.I.R. 1931 Lah. 211. 

^Occupancy holding — Family entered in records — 
Right not extinguished — Permissive occupation by others 
—Effect, 

Where there wms nothing to show that the rights of 
the family in certain occupancy land was extinguished^ 
and it appeared that the claimants were allowed to 
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occupy the land by virtue of their relationship to 
members of the family entitled to the land. 

Heldt that the occupants did not acquire the status of 
occupancy tenants, {pppenheini, /. M,) RaJAR .\LI r. 
Gulam Mahomed. 15 E.D. 614 = 12 LR. 181 
(Rev.). 

Occupancy holding — Heritabihty. 

“Heritability is a right which has been attached by 
legislation to the tenure of an occupancy raiyat in 
Bengal, Bihar and Orissa, but it is not a necessary con- i 
dition attaching to the enjoyment of an occupancy right 
for life. Th 2 question of whether an uniler-raiyat who 
acquires occupancy right acquires also the right of an 
occupancy raiyat as defined by the Tenancy Acts depends 
entirely on local custom.” Observation in 1930. Pat. 562 
appr<ived. 

Qmsre'. Whether korfa under-raiyats in Manbhum 
paying cash rents have occupancy rights. {Dhavle^ J.) 
Shaila Bala Devi v. Ganganarayan bhakat. 
148 I.C. 353 = 6 R.P. 448=A.I.R. 1933 Pat. 467. 

“■‘Occupancy holding — Morcj^age by tenant — Bind- 
ing nature of. 

A mortgage of a holding will be binding on the land- 
lord only when the holding is a transferable one. 
{^Kulwant Sahay, /.) MAHOMKI) ZaKaRIA v. MAHO- 
MED NURUL IIaquk. 154 IG. 193 = 7 R.P. 444 = 
A.I.R. 1934 Pat. 88. 

'Occupancy holdtn g — Non-tt ansferahle — Sale in 

execution against tenant — Purchase by co-^harers — Suit 
by purchaser of holding against co^ sharers in possession 
— Defences 

Wheiein execution of a money decree against the ' 
tenant of a non-transferable iiolding, one of the co- 
sharer landlords purchased the interest of (he tenant and 
was in possession and the plaintiff vs ho had purchased 
a part of the holding from the above purchaser 
brought a suit against him, 

Held^ that althougli viewed in his character of pur- 
chaser in execution sale of the right, title and interest of 
the tenant, the defendant w’as not entitled to raise the 
question of the transferability of the holding, yet in his 
capacity as co-sharer landlord, he was entitled to raise 
that question to the ex.tent of his share. 57 I.C. 5ll, 
Foil. {IVort. J.) BaIJNATH MaNDAR v. KAM ADHIN 
Ray. 160 I.C. 896 = 7 R.P. 36= A.I.R. 1934 Pat. 
64. 

Occupancy holding — Plon-trans ferable — T ran r- 

fer — Recognition by one co-sharer landloid — If binds 
the others, 

A landlord who accepts rent from the transferee of a 
non-transferable occupancy holding, after his interest 
had been sold to another, cannot be held to have acted 
in good faith; such recognition of the transfer by one 
of the landlords is not binding on the purchaser landlord 
i^Fazl All and Saunders^ //.) LeaKAT v. DILDAR 
AH KHAN. 163 X.O. 246 =7 R.P. 327 = 16 Pat.L.T. 
581= A I.R. 1934 Pat. 544. 

— Occupancy holding — Non-transferable —Transfer 

by tenant without consent of landlord — Re-entry by 
landlord — Right of transferee. 

If a transfer of a non-transferable occupancy tenancy 
was a tranfer of the whole tenancy so as to amount to 
an abandonment of the land, the landlord would be 
entitled to re-enter against the transferee. If it was not ■ 
and the landlord by force re-entered against the trans- 
feree, the latter would be entitled to bring a suit to 
recover the land independently altogether of S. 9 of the 
Specific Relief Act. 42 Cal. 172 (F.B.), Rel. {Rankin^ 
CsJ. and C.C, Chose, J.) HlRAlAL GH0.SE v. SheiKH I 
IMANUDDI. I.R. 1932 Cal. 672 = 139 I.C. 227 = 66 1 
O.L.J. 256 = 36 O.W.N. 478 = A.I.E. 1932 Cal. 684. I 

Q. D.— II— 76 
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Occupancy holding — Possessory mortgage of— 

Suit to recover money under — MaintasnabihtY— Contract 
Act, S, 23. 

A contract for the possessoiy mortgage of occupancy 
holdings if permitted w’oulcl defeat the provisions of the 
Tenancy Law and is therefore void under S. 23 of the 
Contract Act. Consequently a covenant enabling the 
mortgagee to recover money if there was no delivery of 
possession is not enforceable. {Sulatman and King, 
//.) Makuni) Lal 2.. mt. Sunita. I.R. 1931 All. 
618 (1) = 132 I.C. 422 (1) = A.I.R. 1931 All. 461. 

^ — Occupancy holding- -Right in kankar. 

The Agra Tenancy Act does not piovide tenants with 
any rights is kankar. Removal of the k.ankar appears 
to be analogous to the extracting of minerals. Theie- 
. fore as between the landlord and his tenant, the landloid 
• who is the owner of the land is the owner of the kan- 
kar. {Kendall, /,) lUSDEO SaHAI z>. MaN SlNt;H. 
163 LC. 691 = 7 R A. 668=A.I.R. 1934 All. 906. 

Occupancy holding — Succession — Right of in- 

h'^ritance — Evidence of sister of deceui^ed— Value. 

In a case of succession to an occupancy holding by 
inheritance, the Court may place leliance on the testi- 
mony of a sister of the deceased who presumably has 
knowledge of the names of her father and brother. 
{Oppcnheim, J.Ml) MaNNA LaL v. CHAUDHRI 

Kewal Singh. 12 L.R. 391 (Rev.) = 16 R.D. 41 

Occupancy holding — Widow of tenant — Re- 
marriage — T erminati on of / / ght . 

A widow holding after re marriage does not ipso facto 
become a tiesp.isser. There is nothing to prevent her 
becoming a tenant in her own right. {Oppenheim, S, 
M. and Drake Brockman, J.M.) RAGHUBAJi 1<AI v, 
SOMARI. 14 L.R. 934 (Rw.) = 18 R.D. 3. 

Occupancy rights. 

Sec also EJECTMENT AND MERGER, supra AND 
Lease—Con.structjon. 

- - -^Occupancy rights — Aiquuition — Conditions of — ’ 

Burden of proof. 

Permanent rights of occupancy in land can only be 
obtained by a tenant by custom, or by a grant from the 
owner of the land having the power to grant such right'^, 
or under an Act of the Legislature. The onus of proving 
such a custom, grant or statutory right is always on the 
tenant claiming permanent lights. {Das andEostei, 
/y.) Krishna charan Mahanty v . punai. 16 
Pat L.T. 858. 

Occupancy rights — Acquisition of — Continuing 

in possession for over twelve years after assertion of 
permanent rights — Effect. 

A person in possession as an ordinary tenant liable to 
be ejected cannot, l)y a mere assertion of the right to 
' permanent occupancy, acquire such a right by continuing 
to remain in possession for over tw’elve years. 45 All. 
919 (P.C.); 47 Bom. 798 (P.C.); 47 Mad. 337 (P.C.), 
Rel. on. {Doraiswami Iyer, C,J. and Rama Rao^ J.) 
Chiknagappa V. Venkataramiah. 9 Mys.L.J. 70. 

Occupancy rights — Acquisition by custom by the 

conversion of land into Korkar. See ChOTA NaGPUR 
Tenancy Act (1908), Ss. 64 (3) and 67. 13 Pat.L. 
T. 781. 

-Occupancy rights — Acquisition of— Land given 

for grazing of cattle — Whether occupancy right can be 
acquired. 

I.and in respect of which a right of occupancy could 
be acquired by a tenant must be land used or to be used 
for agricultural or horticulture purpose, and for that pur- 
pose land occupied for purpose subsidiary to or promot- 
ting agricultural or horticultural becomes subject to right 
of occupancy. Hence where lands have been given to 
the tenant for grazing of cattle required for agricultural 
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purpose, rights of occupancy can be acquired by the j Occupancy rizhti — Proof of — Land originally 

tenants in occupation of such land. {Guha and Bartley^ \ muah but subsequently treated as occupancy, 

J/) SHYAM Sunder Das v. Ivans, 60 Cal. 1287 ! The land wa? originally muafi and the holder had to 
= 37 O.W.N. 1009 = 6 I.R. (Cal.) 33=144 I.O. 808= i pay Government revenue plus ten per cent, as taluq- 
69 C.L.J. 23 = A.I.R. 1933 Cal. 690. \ darna. Recently however the taluqdar treated the 

Occupancy ri rJUs— A cquisition by ienints— Entry \ present holder as ordinary tenant and the settlement 

as to liahility to ejectment in wajib Effect. entries showed that he was an occupancy tenant. 

An agreement recortled in a wajib-ul-arz that tenants j lleld^ that the status of the holder was that of an 
can be ejected is no bar to the acquisition of occupancy j occupancy tenant and not that of an under- proprietor, 
rights Ijy tenants under the law. (fe?angf E.C.) \ (Oppcnheim^ y.^/.) MANNA I.AL CHAUDHRI 

(JAMAR Din V. Sui.TAN. 11 Lah. L.T. 51. ! Singh. 12 L.R. 391 (Rev.)=16 R.D. 41. 


' 'Occupancy lights — ''Chukanf* tenant — A:quisi- \ 

turn by. I 

A “chukani tenant^’ in Kangpur District, who holds ; 
the land for more than twelve >ears becomes an occu | 
pancy tenant. The chukani right which he possesses de- ; 
velops into an o(.( upatu.y tight after twelve years. {^Mc 
Nair^J.) DaHIRUDDIN SARKAR 7A AbADDl MaMUD. 
154 I C. 761-7 R.C. 625 = 38 C.W.N. 1093 = 60 C.L. 
J. 110 -A.I.R. 1936 Cal. 149, 

— ■Occupancy rights — Compromise decree conferring 

— C’ondilions — Mode of construction — Comparison with 
acquisition under S. 5, Dudh Rent Act. See COMPRO- 
MISE— CON.STRUCT10N. 8 O.W.N, 785-A.IR. 1931 
Oudh 352. 

— Occupancy rights — Korkardar under- raiyat. 

Though the ('hota Nagpur Tenancy Act does not ex- 
pre'^sly acknowledge the occupancy right of a korkardar 
undpr-raiyat, such a right can be acquired by custom and 
is heritable. {Micpherson and Agarwala^ J J.) 

Krishna Mahto 7/, Ramananda Hhakat. 6 I.R. I 
(Pat ) 239 = 146 I.O. 115 - 14 Pat. L.T. 723= A I.R. 
1933 Pat. 636. 


Occupancy rights — Proof of — Mutation proceed- 
ing — Admission based on mistake — Effect, 

An occupancy tenant died leaving him surviving a 
widow. Mutation of land was however made in favour 
of one R daughter’s son, on the widow alleging that her 
husband had adopted R as his son and agreed to get 
! mutation entered in his name. One fC lambardar was 
I pre‘<ent at the time of mutation and attested the muta- 
I tion. Some time after the death of the widow the des- 
I cendants of K sued for possession of half of occupancy 
rights as landlords qua their share as the landlord of the 
; other half had obtained a .similar cleciee and it was held 
that adoption of R had not been established. 

Held^ that although K was present at the mutation 
proceedings, the mere fact that he attested the mutation 
could not be regarded as having created a fresh occu- 
pancy tenancy in favour of R and that even if K's attes- 
tation could be regarded as an admission by him of the 
adoption, the admission being based on an erioneous 
.state of affairs would not be binding on him or his 
successors. {Shadi Laly C,J, and Broidivayy /,) 
Mam Chand z/. Rupa. 142 I.O. 720 = I.R. 1933 


-0( eupancy rights — A/ode of creation — One yeaPs j Lah. 249 = 33 P.LR. 819 = A.I.R. 1932 Lah. 651. 


lease in Central Provinces. 

An occupancy tenancy need not be created by granting ' 
a lease in perpetuity. To create such a tenancy it is | 
sufficient to grant a lea.-e lor a year: the parties must be i 
presumed to know that by the operation of law', the i 
lessee becomes an occupancy tenant. No registered | 
document is necessary. The rights of an occupancy 
tenant differ from those of apeipetual lessee whose 
rights in future years depend on the contract of lease. 
(A/acnair, f.C.) DAULAT Rao v. RaTAN SiNGH. 
141I.0.652 = I.R 1933 Nag. 77 (2) = 16 Nag.L.J. 
99 = A.I.R. 1933 Nag. 44 (1). 

— Occupancy right — Partner of occupancy tenant — 
Status of. 

Where an occupancy tenant takes a stranger into 
partnership in cultivation but theie is no proof that the 
landholder had conferred occupancy rights or lost his 
right to challenge his position as tenant, it can confer no 
rights of occupancy on the partner. The fact that he is 
recorded in the revenue papers as co-tenant and that he 
pays rent direct to the zemindar w’ould be immaterial. | 
\Oppenhcirny S.AT. and Drake Brockman. /,M.) '■ 
Munna Tewari 7v. Baran Kurmi. 14 L.R. 442 ! 
(Rev.) = i7R.D. 685. 

—Occupancy rights — Patta of whole village for ten 
years — Only 25 bighas let for first year — Tenancy of 
whole village to commence one year later — No presump- 
tion of occupancy rights. Chota Nagpur Ten- 
ancy ACT (1Q08), S. 16. 36 O.W.N. 626 = 63 M.L. 
J. 1 (P.C.). 

Occupancy rights -Person holding under melab- 
hag agreement. 

Ordinarily a person holding under melabhag agree, 
ment is not an occupancy raiyat and cannot acquire 
occupancy rights. {Agarwatay J.) NiRANJAN CHAKRA- 
varti V. Mukunda Mohan. 160 I.O. 987 = 7 R.P. 
51=A.I.B. 1934 Pat. 53. 


Occupancy rights — Proof of — Presumption as to 

grant — Evidence necessary to raise. 

No tenant can obtain a permanent right of occupancy 
by prescribing against his landlord. Where the tenancy 
is admitted but the terms of the letting are not known, 
the Court has to ascertain w'hether, as a term of the 
original letting, occupancy rights were conferred. Direct 
eviilence not being ex hypothesi available, the Couit has 
to ascertain whether as a term of the original letting 
occupancy rights were conferred. The question in each 
case is whether the onus origin illy cast on the claimants 
has been discharged by the cumulative effect of the 
evidence. Where besides the statements of the 
tenants, there w'as evidence adduced undei the heads 
of (1) evidence of hereditary occupation of the same 
lands, unqualified by proof of the grant of any termina- 
ble lease, (2) payment of cist or rent according to fixed 
scale of rates. (3) non-exercise of the right to evict, and 
(4) alienation of tenants’ holding to the knowledge and 
with the acquiescence of the inamdars. 

Heldy that the cumulative effect of the evidence was 
to ei»tab!ish occupancy rights in the tenants. {I'enkata- 
subba Rao and Curgenveny //.) GOPALARAJA v, 

Mutukaruppan Chetty. 1932 M.W.N. 1026. 

Occupancy rights — Proof of — Rights recognized 

in Khatian of 1902 and tenants in unbroken possession 
— Acceptance of rent by thikadars — Effect of. 

A factory had, during the possession as thikadars, 
acquired by purchase the occupancy rights over certain 
bighas and later on transferred their Interest to the pre- 
decessor-in-title of the appellants. The title of the 
appellants as transferees was recognised in the Khatian 
of 1902. In 1909 on the expiry of the earlier lease in 
favour of the factory, the zemindars granted another 
lease in favour of three thikadars and that lease expired 
in 1918, In 1921, the mauza was sold to the respon- 
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dents ho sued to eject the appellants. The latter set 
up their occupancy rights and in proof produced a rent 
receipt, dated 1912 and signed by the then three thika- 
dars. 

Heldy that the receipt, which was found to be genuine 
was not merely a recognition of some tenancy; having 
regard to the early reroguition of the right of occupancy 
in favour of the Factory in the Khatian of 1902 and to 
the unbroken sequence of their possession, the accept- 
ance of rent amounted to a full recognition of the occu* 
rpancy rights which prevailed against the purchasers of 
maiiza. {Lord IVnght,) SKI CHANDRA ChuRDEO 

Laldhari Prasad Singh. 16 E.D. 535=IR. 
1932 P.O. 296= 1932 M.W.N. 1174-37 C.W.N. 98 
-66 0.L J. 360- 139 I.C. 650 = 14 Pat.L.T. 57 -A. 
I.R.1932 P.O. 264 = 63 M.L J. 731 (P.O.). 

Occupancy rights — Kelatton of landlord record- 

ed as tenant’in chief — Cultivator recorded sub-tenant for 
07>er 30 years — Ejectment suit on death of recorded 
denant — Claim by cultivator to occupancy rights-- 
Mat ntat nability, 

A zemindar’s wife and then his daughter were succes- 
sively recorded as the tenants in-chief of a plot of land, 
presumably to defeat the interests of the actual cultiva- 
tors. The latter were recorded as sub-tenants for a 
period of over 30 years. After the death of the last 
tenant in chief (daughter), the zemindai sued to eject 
the cultivators and the latter claimed occupancy rights. 

fields that though tenants could not be allowed to 
contract out of their rights, yet they were under 
no misapprehension regarding their status, and allowed 
the landlord to rest assured that occupancy rights could 
not be acquired by them, they could not turn round and 
claim occupancy rights after being recorded as sub- 
tenants for over 30 years. {Giant, / Af,) BalDEO v, 
Lal Shankar Nath Singh. 1936 R.D. 483. 
Occupancy right — Transfer by ivill — Validity, 

An occupancy right is a right of property and is devis- 
able by will. The B.T. Act cannot be taken to prohi- 
bit such transfers merely because it is silent on the 
point. {Jack and Nag,JJ,) ShREEHARI DaS v, 
Adwaita Chandra Mandal. 60 Cal. 1115 = 147 

1.0. 727 = 6 R.O. 361 = 38 C.W.N. 96 = AI.R. 1933 
Oal. 908. 

Occupancy rights —Transferee of portion— Right 

do sue for declaration that decree obtained by landlord 
for eviction of tenant is fraudulent, 

A person who has purchased a portion of an ordinary 
non transferable occupancy holding is entitled, where 
nevertheless the original raiyats bad not abandoned the 
holding and has not transferred the whole of it, to resist 
the landlord from recovering possession and to have it 
declared that a decree obtained by the landlord for the 
-eviction of his tenants as thika tenants (or tenants at 
will) was fraudulent and collusive and not binding on 
him. 16 C.L.J. 139, Foil. {Rankin, C, J. and C, C, 
Chose, /.) Bijoy Krishna Basu v, Benode Behari 
PRAMANIK. 69 Cal. 1165=I.R. 1932 Cal. 469 = 138 

1.0. 463 = 36 C.W.N. 636 = A.I.R. 1932 Cal. 479. 

Occupancy tenancy. 

'Occupancy tenancy-Co sharer— Gift of occupancy 

to — Co- sharer taking possession — Status of. 

Where a co-sharer takes a gift of an occupancy tenancy 
and enters into possession of the holding and remains in 
possession, the occupancy tenancy determines; from that 
date the co-sharer donee holds the land as khudkasht. 
(^Drake Brockman, S, M, and Knox, J, Mf) MAHATAM 
Rai V, Bindesari Rai. 1936 R.D. 295. 

^Occupancy tenancy — Partition papers — Entry of 

persons name as co^occupancy tenant — Effect, 
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The mere entry of a person’s name as a co occupancy 
tenant in the partition papers is not sufticient proof that 
he is really an occupancy tenant. The landlords cannot 
be tied down to the extent of admitting that every man’s 
name which is entered in an occupancy holding is a 
correct entry. {Keane, S, /!/. and Smith, J, Af.) Maha- 
RAj Singh v, Megh narain Singh. 16 R D. 616 = 
12 L.R. 189 (Rev.). 

— "' -Occupancy tenancy — Re-Utting by landlord to 
member of original tenant famil y—hlfect. 

All the members of a family which had an occupancy 
tenancy migrated fiom the place \^ilhout making any 
arrangement in respect of the holding. The landlord 
took over the land and latei he let il to one of the mem- 
bers of the family. 

Held, that the other members of the family had no 
rights in the lease. {Keane, S. A/, and Oppcnhetm, J, 
M,) DUKHliy. SlTAL. 10 R.D. 730 = 12 L.R. 395 
(Rev.). 

— Occupancy tenancy — tenancy — Sub-tenant hold- 
ing on after death of tenant — Status of. 

A sub-tenant holtling on after the death of the occu- 
pancy tenant cannot be recorded as a trespasser without 
any rights, but as qabiz bila tasfiu. His position is only 
'that on the death of the occupancy tenant the sub tenan- 
cy comes to an einl and the sub tenant has no claim to 
hold on unless he can prove that he has some fresh 
right. {Knox, S.AI, and Grant, J. AT.) ZVRAR SiNGH 
V BaLDEO Sahai. 1936 R.D. 432. 

Occupancy tenant. 

See also MERGER, 

Occupancy tenant — Commutation of Bhowli rent 

into cash rent — Effect of. 

There is a gooil deal of difference betvNeen a raiyati 
right created by contract and a raiyati right created by 
a statute. An occupancy raiyat is a creation of law; he 
has certain rights and cet tain liabilities and his lights 
and liabilities aie governed by law and aie practically 
unaffected by contract. But if the landlorii inducts on 
his land a raiyat not having a previous status in the 
village, the relationship between this raiyat and the land- 
lord will be governed by the contract entered into be- 
tween them. Where the kabuliyat does nothing moie 
than to commute the bhowli rent into lent in cash, the 
status of an occupancy tenant is not changed into one 
of a raiyat at fixed rent. {bVort and Mahomed Noor, 
//.) Sarju Mahto V , Krishna Prasad narayan 
SINGH. 160 I 0.616 = 7 R.P. 3 = A.I.R. 1934 Pat. 
196. 

•Occupancy tenant — Mortgagee from — Liability 

for rent, 

A mortgagee of an occupancy tenant is not a tenant 
and is therefore not liable for rent. {Oppenheim, S.M, 
and Drake Brockman, J, M.) GaYA DATTA v, MaN. 
SHAD ALI. 18 R.D. 712 = 16 L.R. 130 (Rev.). 

Occupancy tenant — Succession to — Tenant dying 

leaving several sons. See AGRA TENANCY ACT 
(1926), S. 25. 18 R.D. 666. 

Permanent tenancy. 

See also Any ERSE POSSESSION, EJECTMENT AND 
Nature of Tenancy, supra and lease-— Con- 
struction, and Perpetual lease. 

Permanent tenancy— Acquisition by prescription 

— Assertion of permanent tenancy by annual tenant — 
Effect of. 

When a tenant in occupation of land paying an annual 
rent asserts at the commencement of his tenancy that he 
is a permanent tenant, and the claim, though disputed 
by the landlord is not challenged by a suit for over 60 
years, the position does not result in law in the acquisi- 
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tion of a tenancy by the tenant, either under any pre- 
sumption ur under the Limitation Act. Where a person 
is given posisebbion of land as a tenant, the mere fact 
that he aseits that the tenancy is of a particular kind 
will not by lapse of time convert the tenancy into one 
of that kind. Whether a tenancy is permanent or not 
must depend on the facts of the case and the agreement 
between the parties and not on mere assertions. The 
fact that the landlord has been accepting rent from the 
tenant every year and has given a receipt therefor in no 
special fr»rm only means that he has recognised him as 
tenant. That does not mean that he is a permanent 
tenant or that the possession of the tenant has ever been 
adverse to the landlord. {^Beaumont ^ C,J. and Divatta^ 
y.) Vaman VITHAL V. KHANDERAO. 166 I.C. 
1020=-8 R.B. 41 = 37 Bom L.R. 376=A.I.R. 1936 
Bom. 247. 

Permanent tenancy — Agreement to give up land 

on the expiry of the term — Compromise of doubtful 
claim. 

The plaintiff sued the defendants foi possession of I 
the property alleging that the lease to the defendants for 
a period of twenty-five yeara had expired. The defen- 
dants set up a plea of permanent occupancy. The 
kabuliyat under which the defendant’s possession w'as 
originally confirmed imposed restrictions with regard to 
the cultivation of the thikaus, planting of trees and 
erection of buildings and the tenants gave up the right 
to have the land continued to them after the expiry of 
the period of lease. At the time when the kabuliyat 
was eiUeietl into, there w'as dispute between the tenants 
and the landlord, the .State, that the State wanted 
to enhance the rent and ultimately by the intervention 
of the born bay Government, the terms of the kabuliyat 
w'ere settled. 

field, the agreement was a compromise of doubtful 
rights which did aw'ay with the right to permanent 
tenancy, if any existed, and that it was binding on the 
tenants .^nd his co-sharers {i.c,') the other membeis of the j 
family as it was for their benefit. Stapilion v. StapiP 
ton, W, k T. L. C., Kef. {Baker and Nanavati^ JJ.) 
Shankar Vesu v. Khem Sawant. 136 1,0. 801 = 
I.R. 1932 Bom. 209 = 33 Bom.L B. 1303-A.I.K. 

1932 Bom. 3. , 

- — ■ Permanent tenancy — Building site — Grant in I 
pet pet Hit y. 

Under a deed of lease the lessee covenanted as 
followa • “I have taken the site agreeing to pay for it 
an annual rent. In case of default, interest in addition 
will be paid. So long as the house stands on the site, 
myself, my bhaubands or such others as there may be 
will continue to pay you the the rent according to the 
aforesaid agreement. In case the said shop or house is 
to be sold, that will be done after informing you of it 
and not otherwise. In case a sale of the building is 
to be made a quarter of the proceeds will be payable to 
you”. 

Hdif that the document gave rise to a permanent 
lease. {Paikar and Murphy, //.) VENKATESH 
KRISHNA V, Fhujaballi. 67 Bom. 194=I.B. 1933 
Bom. 242*142 1.0. 481*36 Bom.L.B. 60*A.I.R. 

1933 Bom. 97. 

Permanent tenancy — Burden of proof — Land 

built upon by tenant. 

Once it is found that the land is leased, the onus of 
proving permanent tenancy or the right to hold without 
disturbance is on the tenant. In regard lo onus, 
ordinarily, the lessee must prove that he is entitled to 
hold the land of the lessor. The mere fact of a 
tenancy for eighty years at a low and uniform rental does 
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not shift the onus of permanent tenancy from the 
lessee on to the lessor. He is responsible for preserving 
the lease deed and for producing it to substantiate his 
right to possessrion and its loss does not entitle him to any 
inference in his own favour. Substantial buildings do 
not justify an inference of a permanent lease. 16 I. A. 6; 
15 LA. 83; 52Cal. 43; 31 Bom.L.R. 830 (P.C.), Ref. 
The suit land on which the plaintiff had built a house 
belonged to the Government and had been leased to a 
predecessor in title of the plaintiff. The original lease 
deed and other records were lost and the plaintiff con- 
tended that by reason of the fact that the w’ords I'echan^ 
patti were used by the survey-map in describing the 
land, and the fact of substantial buildings as well as 
non-payment of annual rent, the onus was upon the 
Government to show that the period of the lease had 
expired and that the plaintiff was liable to be ejected, or 
assessed to increased rent. 

Held, that the evidence showed it was a ninety-nine 
years’ lease which had expired, and that the plaintiffs 
had failed to discharge the onus proving a permanent 
tenancy. {Mad gavkar ^ J, on difference l^twreen Patkar 
and Barlee, JJ^ HIRALaL RANCHHODDAS V. SECRE- 
TARY OF State for India. I.R. 1931 Bom. 629 = 
1341.0. 721=33 Bom L.R. 828 = A.I.R. 1931 Bom. 
436. 

Permanent tenancy -- Circumstance justifying 

presumption' 

Mere absence of pucca structure is not a determining 
factor on the question whether a tenancy is permanent 
or not. Nor is it sufficient for an inference of perma- 
nency that the tenants have possessed the land for a long 
period succeeding from father to son on payment of a 
uniform rent. The plaintiffs brought a suit for a decla- 
ration that the defendants were not permanent but tecca 
tenants of a part of the land and trespassers in respect 
of the other part, that they w’ere attempting to raise a 
pucca structure on the land which they had no right to 
do and they prayed for an injunction that the defend- 
ants, be re-strained from doing so. It was proved that 
the defendants, their father and grandfather had been 
residing on the said land and they had been paying rent 
at a uniform rate. It also appeared from the record 
and evidence that for 40 years the plaintiffs had^ notice 
that the defendants were claiming permanent right and 
yet they had suffered them lo remain on the land for 40 
years before instituting this suit. ^ 

Held^ that the circumstances of this case established 
the presumption that the defendants had a permanet 
right. {M.C. Ghose, J.) ISIOSLEM MOLLA v. SUBAL 
Chandra Chandra Roy. 153 1.C. 1047=7 R.O. 
417=A.I.R. 1934 Cal. 716. . 

— Permanent tenancy — Claim to mokarrari right. 

See Adverse possession -Landlord and Tenant. 
36 0.W.N. 673=A.I.R. 1933 P.O. 126 = 62 ML.J* 
674(P.O.). 

' " ^ P ermanent tenancy — Dai mi Raima patta — Entry 
in record affrights to tenure as occupancy holding. 

The patta relating to a tenure showed that the land 
was let out on an annual rent of Rs. 3 including cess, 
and stated that “on payment of rent you enjoy and 
possess (the land) in succession of sons and grandsons 
downwards. In these terms I execute this daimi kaimi 
patta, etc.” 

Held, that the words daimi kaimi indicated that the 
tenancy was a permanent tenancy, and that an entry in 
the record of-rights to the effect that the holding was 
an occupancy one could not be given effect to since the- 
recitals in the patta lead to the conclusion that it was 
' intended that the tenancy should be permanent. Fronx 
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the recital to the effect, that if the demand by the 
superior landlord be ever increased, the lessee would be 
liable to pay proportionate amount, and the possible 
liability of the tenant to pay an additional amount on 
the happening of a certain contingency, it cannot be held 
that the rent should not be fixed. {S./T. Ghose, J.) 
SURENDR^ Kumar Nandi v, Bepin Chandra 
Guha. 1631.0.623 = 7 R C. 387=38 C.W.N.1091 = 
A.I.R. 1934 Cal. 861. 

'Permanent tenancy — Denial of title — Forfeiture 

— Relief against. 

Under certain circumstances even a permanent tenancy 
can be forfeited; and if the tenant pays no rent to the 
landlord by only the Government assessment, the differ- 
ence between a permanent tenant and the owner is not 
merely nominal. Even when the permanent tenancy has 
been technically forfeited, the Court has power to grant 
and should grant relief against it. (Broom ft e/d and 
IVadia, J J.) RACHOTAPPA v. KONHER ANNARAO. 69 
Bom. 194 = 1561.0. 616 = 7 R.B. 433 = 36 Bom.L.R. 
1083=A.I.R. 1936 Bom. 41. 

— Permanent tenancy — Evidence. 

The legal inference of permanency is to be drawn from 
the ascertained facts taken as a whole; and though there 
are a number of facts pointing to the tenancy having a 
permanent character, the effect of these facts as evidence 
may be destroyed by a single piece of negative evidence. 
Where the tenancy dated back to some considerable 
time before 1874, and substantial structures were con- 
structed on the land for residential purposes, the trans- 
fer and succession thereof was recognized by the land- 
lord himself and there was a uniform payment of rent. 

fields that the tenancy w’ay permanent. (Rankin, 
C,J. and Pearson, DEBENDRA NATH T)HANG z/. 
Pashupati Nath Deb. 136 I.C. 889 = IiR. 19S2 
Cal. 241 = 36 O.W.N. 1047 = A.I.R. 1932 Cal. 198. 

' " ‘•Permanent ienincy — Grant of zuaste land by 
Government — Grantee to retain land as pukka asami if 
he reclaimed ivhole land — Authority given to settle all 
lands within specified boundaries — Power to revoke 
reserved only in case of failure to reclaim entire land^ 
Nature of rights conferred — Grantee, if mere tenant-at~ 
will. 

The piedecessor in interest of the defendants was 
granted by the Government in 1862 Titasallinama, which 
authorized the grantee to settle or “abad karo” all the 
lands that fell within certain specified boundaries (the 
lands being barren and uncultivated) and provided that 
the settling cultivator who brought the entire land under 
cultivation would be considered a full or permanent 
tenant (entitled to retain the land as pukka asami), and 
that if he failed to settle all the lands and it remained 
uncultivated or waste, the Government would have 
power to make over the village to somebody else for 
purposes of settlement ; but that if he settled the whole, 
he would be entitled to it. There was no mention of a 
right of ejectment in any other contingency. The original 
grantee as well his successors (the defendants) had been 
in possession of the village without objection for over 
70 years had colonizad it and constructed houses of con- 
siderable value and had been paying rent continuously. 
The document mentioned no rent, but it was assessed 
under separate proceeding. In a suit by the Govern- 
ment for ordering the defendants to execute a lease for 
30 years and in default for ejectment. 

Held, that on a proper construction of the document 
in question, the defendants could not be treated as 
tenants- at-will liable to ejectment 'at any time but that 
they had heritable rights as tenants liable to pay rent ; 
tthat the grant having been made long bsfore the tenancy 
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Acts came into existence, the defendants did not come 
under any of the categories of tenants mentioned there, 
and that the case would be governed by the Urowm* 
(irants Act (XV of 1895), which was retrospective. 
(^Sulatman, C.J. and Rennet, /.) AMBA Datt 

Secretary OK State for India. 159 1.0.642 = 
1936 A. W.R. 1364 = 8 R.A. 486 = 1936 R D. 402 = A 

I. R. 1936 All. 974. 

Permanant tenancy — I n ferciice from a rcufns" 
tances — Contents of pat ta and kabuliyat. 

Where the land was shown to be full of jungle at the 
inception of the tenancy and the tenure was a permanent 
and a heritable one and the word nirdkant.i was fre- 
quently used in the patta and kabuliyat and it contained 
a provision for rent regarding excess aiea held. 

7/^///, that though the word '"makatran" was not 
used, the effect of the document was to create a perma- 
nent lease at a fixed rent. (C. C. G/iose and Pearson, 

//.) Ambika Charan D.\S Z'. Basantarumar 
Mandal. 68 Cal. 1046 - 134 I.C. 1130 = I.R 1932 
Cal. 42=36 C.W.N. 178 = A.I.R. 1932 Cal. 73. 

- P ermanent tenancy —Inference from cirtunt' 

stances — Residential tenancy of unknown on gin — Rent 
not varied — If permanent— Number of transfers neces- 
sary. 

When all that has been pioved by the tenants is, (1) 
that the tenancy was for lesulential purposes, (2) that 
its origin is unknown, (3) that the rent has not been 
varied at any time, and (4) that there has been one, or 
possibly two transfers, these circumstances do not lead 
to the inference that the tenancy was in its origin of a 
permanent character, Unless there be a series of 
transfers of a tenancy for residential purposes of which 
the origin is unknown and a series of recognitions, the 
Court would not be right in inferring that the tenancy 
was in its origin of a permanent character. There 
would be far little scope for drawing such an inference 
where there is only one or two transfers and where in 
the deeds of transfer no assertion is made by the tenant 
that His tenancy is of a permanent nature. (R.C, Mitter, 

J. ) Kai Satyendra Nath Bhadra Bahadur v, 

I Charu Sankar Roy Chowdhuri. 161 I.C. 247= 

8 R.C. 600=40 C.W.N. 864 = 81 C.L.J. 570 = A.IR 
1936 Cal. 100. 

^P ermanent tenancy — Kabuliyat — Con sit action — 

‘ Miad t Sarbarakart . ' 

A kabuliyat in respect of a ‘miadi sarbarakari” 
tenure in Orissa contained a clause which provided. 
“On the expiry of the aforesaid period of settlement, I 
or my legal representatives shall have the right to a 
renewal of the settlement on the revenue that may then 
be fixed ; and if we do not take the settlement on the 
revenue then fixed, we shall be entitled to receive rnaltk- 
hana at the usual rales.” 

Held, that there w’as nothing to prove that it was a 
permanent tenure or that the proprietor ought to 
recognize the tenure as permanent. (Courtney-Terrell , 
C.J. and Varma, /.) GOBINDA CHANDRA TATNIKA 
V. Harsa Mukhi DASr. 162 I.C. 769=7 R.P, 235= 
16 Pat. L.T. 639 = A.I.R. 1934 Pat. 632. 

■ ■ " "Permanent tenancy— Land not used for purpose'^ 
fo9 which It Was taken — Reversion. 

Where the Government has taken lands as tenants 
and pays rent regularly to the landlord, the landlord 
cannot get the land by reversion, merely because the 
Government has ceased to use the land for purposes for 
which it was taken ; and the fact that the Government 
had on a prior occasion returned another land on such 
non use does not matter. The ordinary rule is that, in 
the absence of an express contract to the contrary 



1211 


THE QUINQUENNIAL DIGEST, 1931—1935 


121 ? 


LANDLORD AND TENANT- Permanent 
Tenancy. 

revcTbion doss not take place and that a case of for- 
feiture should be made out by clear and uneqnivocai 
evidence. i^Jat Lai and Sale^ JJ.) SarUP SiNGH v. 
ruRAN SINGH. 1691.0. 962== 8 B.L. 441=A.I.B. 
1935 Lah. 804. 

permanent tenancy — * Mokra — Meant of. 

The word ‘Mokra^ admittedly is a corruption of the 
Arabic \^ord Mokarrar which is derived from the 
word ‘Karar' meaning agieement. The inflexions of 
‘Karat’ Mokarrar or Mokarrara which has taken the 
Indian foim of Mokarrari means ‘agieed upon’ or ‘fixed.* 
The word ‘Mokai an* has assumed a special signification 
by usage. So that the word ‘Mokarrari or Mokra^ in 
it.self does not signify perpetual fixity. Ikt if a document 
indicates that it was used in place of Mokarari, it cer- 
tainly would have the significance. i^Suhrawardy^ /.) 
NABENHKA KISHOKE KGV v . CHOUDHURY MIAN. 
131 I.C 584-52 O.L J. 683 = IR. 1931 Cal. 472 = 
A.IB. 1931 Cal. 266 (2). 

. ’■‘ — ^Permanent tenancy — ^ Mokrd* — Meaning of. 

Though the use of the word ‘Mokra* may not by 
itself signify perpetual fixity of rent, and though there 
IS no presumption that a permanent lease must be at 
the sanie time rnokaraii, the intention may be gathered 
from the terms of the document to create a permanent 
nu*karari lease. Thus where one of the conditions in 
the lease is to the effect that the tenant shall pay with- 
out notice additional rent at the stipulated rate for 
land which may be found to be in excess by measure- 
ment, it Indicates that the rentjivas a fixed one because 
it could not have been intended *that the tenant would 
pay for the excess area at the rate stipulated in the 
Kabuliat and at the satruMime v\ould have to pay at an 
enhanced rale for the original are a mentioned in the 
Kabuliat. A.I.K. 1922 ('al, 18, Foil, {Suhrawarday^ J.) 
Nabendra Kishore Koy V. Choudhury Mian. 181 
I.C. 684 = 52 O.L J. 583-»AI.B. 1931 Oal. 265 (2). 

Permanent tenancy — No portion of tenure 
reclaimed by tenant. 

If no part of the tenure has been reclaimed by 
tenant, this is a gioiind for holding that the tenancy is 
not permanent. Patna First Appeal No. 183 of 1919, 
Rel. on. {Agar-auilii, /.) ANANTPAL RAM PANIr. v. 

Kumar kamakhya Narain Singh, 6 E.P. 422= 
148 I.C. 190-A.I.B 1934 Pat. 24. 

•Permanent tenancy — Proof — fjndence. 

The following facts weie found that the origin of the 
tenancy was unknow’n, that the existence of the 
tenancy had been traced back for a period of at least 
90 years, that duiing the tenancy there has been one 
succession by inheritance in the case of one of the 
tenancies and one case of transfer by gift, that the 
masonry structures had been erected more than 80 
years ago, that the rents had not been varied and that 
saleable values in the locality had risen very considera- 
bly during the period, and the rent receipts described 
the tenants as Bharat ra. 

llehiy that the tenants' inteiest cannot he taken to be 
a permanent one. {B.B. Chose and N.K. Bose.JJ.) 
Narendra Nath Mondal v. Sannyasi Charan 
Das. lb. 1932 Oal 350 = 137 I.C. 668 = 64 O.L. J. 
363-A.I.B. 1932 Cal 398. 

•^Pt'f tnanent tenancy — Proof — Evidence — Sub- 
tenant held to be one in perpetuity. 

“When the origin of a tenancy and the circumstances 
attending its creation are not known, evidence of the 
mode of dealing with the land demised and of the acts 
and conduct of the parlies generally constitutes the test 
and indeed the only evidence to prove the tenancy.*’. 
27 Cal. 570 at 582, Appr. Peimanent sub-tenancy held 
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to be proved. (^Pollock, A.J.C.') VenkateSH v. SyeD^ 
AKBAR. Sec also C. P. TENANCY ACT, SS. 37 AND 
38. 160 1.0. 883 = 7 BN. 28 (1)=17 N.L J. 19 = 
A.I.B. 1934 Nag. 166. 

Permanent tenancy — Proof — Mere assertion in 

judicial proceeding. 

A person who i.s, in fact, in possession of land under 
a tenancy or occupancy title cannot, by a mere assertion 
in a judicial proceeding and the lapse of six or twelve 
years without that assertion having been successfully 
challenged, obtain a title as a permanent tenant. 50 I. A, 
202, Foil, {Baker and Nanawtt, JJ.) SHANKAR YeSU 
V. Khem Sawant. 136 I.O. 801 = I.R. 1932 Bom. 
209 = 33 Bom. L.R. 1303= A I R. 1932 Bom. 3. 

Permanent tenancy — Proof — Onus, 

The onus of proving permanent tenancy is on the- 
tenant alleging the same. Where the record of rights 
showed that the defendant had a resumalfle tenure and 
the plaintiff sued in ejectment after notice to quit aiidi 
proved that though the defendant had been Jiolding for 
40 years, the rent was variable. 

//r///, that the tenancy was not permanent. {FazV 
Ali,J.) Telanga Marandi Majhi V. Chandra 
Mohan Singh. 147 10.1177 = 6 R.P. 407 = 14 
Pat.L.T. 616 = A I B. 1933 Pat 664. 

- - • Permanent tenancy — Proof — Residential hold- 
in£*s. 

Where lands described as ‘bagan* had ad along been- 
used as basti lands and the tenants had been settled 
thereon by the defendant and his predecesi^ors for the 
puri>ose of dw’elling but the tenants had been paying a 
unifoim rent and had made excavations on the land, 
cut trees and transferred the property without the consent 
of the landlord, held^ that the tenancy may be said to 
be of a permanent character. (Guha and Bartley^ //.) 
Kumar Manmatha Nath Mitter v Promatha 
Nath Chatter J EE. 61 Cal. 32=38 CW.N. 65 = 
160 ID. 238 = 6 R C. 810= A.IB. 1934 Cal 288. 

[B. 1934 C. 716(717).] 

Permanent tenancy— Rif^hi to fish on payment of 

a fee per head of men employed. 

In a suit to restrain the defendants from fishing on 
plaintiff’s waters, the defendants pleaded that they had 
l^en so fishing fiom time immemorial on payment of a 
fee to the landlord per head of fishermen employed, and 
that they had acquired the status of settled raiyats. 

field ^ that such a tenancy w'as unknown to the law and 
there was no evidence to support a grant, which implied’ 
a definite body of men in whose favour, and definite 
terms on which, it W'as made. {Mukeijt and Bartley ^ 
JJ.) Dkajendra Kishore Roy Chowdhury v, 
BamaCharam Kaivarta. 146 I.C. 427 = 6 I.B. 
(Cal) 223= 37 C.W.N. 18 = A.I.R. 1933 Oal. 639. 

Possession. 

— Possession — Dental by tenant — Burden of proof. 

Where there is no dispute as to the identity of the 

subject let, but the tenant denies that he has ever got 
possession of the subjects, it is for the landlord to prove 
that he has discharged his obligation to put the tenant 
in possession before he can enforce the tenant’s obliga- 
tion to pay rent. The landlord must not only show 
that the tenant is in possession of the subjects of the 
lease, but that such possession was attributable to the 
lease or might be so. {Lord Thankerton ) JOGESH 
Chandra roy Emdad Meah. 69 LA. 29 = 69^ 
Cal. 1012= IB. 1932 PC. 94 = 136 I.O. 398 = 36 O 
W .N. 221 * 35 L. W. 112 = 9 O.W.N. 119 = 16 R.D. 95 
=66 CLJ. 72=1932 M.W.N. 276 = 34 Bom.L.B. 
481 = 13 LB. 271 (Bev.)= A.I.E. 1932 P.O. 28 = 62 : 
MJ<.J. 336 (P.O.). 
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LANDLORD AND TENANT— Possession of 
Tenant. 

'Possession of tenant — Continuity— Evidence, 

Where a person was shown as being in possession for 
faslis 1333 and 1335 but his name was omitted from the 
papers for the >ear 1334, but it appeared that he had 
lliroughout claimed the land as having been given to 
him by the landholder. 

Held^ that the Court could infer that he was in 
continuous possession as a claimant under S. 99 (^), 
Agra Tenancy Act, and that the same was not interrupt- 
ed. {Keane ^ SM. and Oppen/ietm, BiKRAM i 

Bar Z'. Mahesh Lal. 16 R.D. 629 = 12 L.R. 205 
(Rev.). 

Premium. 

Sec also supra. 

Premium — Payment of — Forfeit use of lease — I 
Refund of consideration. 

Consideration paid for a lease is exhausted by the ! 
grant of the lease and the tenant’s forfeituie of the lease 
cannot in the ab-^ence of a provision to that effect ope- I 
rate so as to convert the original consideration into a 
debt which nm-t be paid before the forfeiture could be 
enforced. Where when the lease was given to the 
defendant a pait of the premium was paid and it was 
agreed that if the balance was not paid within the period 
fixed the plaintiff would be entitled to recover the 
balance and to get possession over the property leased 
by cancellation of the lease. 

Held, that it could not be said that it was the inten- 
tion of the parties that on the non-payment of the 
balance the plaintiff would be liable to refund a part of 
the premium w hich had been paid to him. {Rachhpal 
Singhy /.) HAZARI KaLWAR z/. ABDUb MAJII) 
Khan. 6 R A. 931 = 149 I.O. 621 = 17 R.D. 1082 = 
14 L.R. 874 (Rev.) = A.I.R. 1934 All. 293. 

'Premium — Sujt for — Interest by way of damages 

— Permisst bility. 

In a suit by the lessor for recovery of the unpaid part 
of premium payable in respect of a lease, interest by way 
of damages for failure to pay as agreed can be 
allowed .nllhough there is no agreement as to payment of 
interest. {Ntamatullah, J,) 13HAGAUTI Shukul v, 
CHANDRIKA PRASAD KUKRI. 150 I.C. 289 = 6 R A. 
1063= A.I.R. 1933 All. 147. 

Procedure. 

Procedure — Suit against recorded tenant — Minor 

members of tenant’s family — If to be impleaded — Com 
promise betw'een landlord and tenant — Minor members 
— If bound. Hindu Law — Joint family. 16 

Pat L.T. 122 = A.I.R. 1936 Pat. 206, 

•Procedure — Suit between tenants— Landlord not 

joined as party— Effect, 

Where the lancVord is not joined as party to a civil 
suit between tenants, the decision is not binding on the 
former. {Oppenheim, S,M, and Drake Brockman, J.M.) 
Lachhmi Narain Pande V. Ram Nagar Tewari. 
18 B.D. 369. 

—'—‘Procedure — Suit between tenant and sub-tenant — 
Withdrawal ivtihout permission to bring fresh suit — 
Second suit — Bar, 

The prohibition as to a second suit when the first suit 
is withdrawn without liberty to bring a fresh suit does 
not apply to ejectment suits by tenants against sub- 
tenants. Where however special rights of a permanent 
character have been claimed, there is a permanent 
prohibition of ejectment. {Oppenhetm, J,M.) Farhat 
AL i V. KamarUDDIN. 15 R.D. 698 = 12 L.R. 344 
CRev.). 

" Procedure — Suit by tenants— P ailure to give 
notice to one of the landlords — Effect, 


LANDLORD AND TENANT— Proof of tenancy. 

It is not always necessary for all the landlords to join 
in an action for ejectment against the tenant and if that 
latitude is allowed to the landlord, it is monstrous not to 
allow it lo the tenant when he files a suit against the 
landlord to contest a notice of ejectment, (//wng, F, 
C,) Bishambar Lat. Basheshar Lal v, Kam- 
chandar. 11 Lali.L.T. 89. 

Procedinc — Suit for declauitton of tenant rights 
Adjudication by Civil Court — Duty of Revenue Court 
to carry out same. 

In a case of declaration of teiiant rights where there 
has been prolonged litigation in the Civil Court, it is the 
duty of the Revenue Com ts to carry out the direction 
contained in the judgment of the Civd Couit. {Oppen- 
httm, J,M,) asghar Ali v, Mahomed VUSUF. 15 
R.D. 589 = 12 L.R. 323 (Rev.). 

• Procedure — Suit for possession— C osha? ei s in 

cultivation of deceased— Dispossession by landloj d—Suit 
to reeovet possession — I.i nutation, 

A suit Was filed lo recover p.rssessior'. on the ground 
that the plaintiffs had sliajcil in the cultivation of the 
land at the lime of the death of thn last tenant. The 
plaintiff mentioned the date i 5 the tenant’s death as the 
date of the plaintiff’s dispo.'.sc'ssion It appeared how- 
ever that in fact the plaintiffs weuj dispossessed only 
alter the harvest of the Rabi ciop on the land. It appealed 
that the suit will be in lime only fioin the latter date. 

Held, that the plahrt ‘.he rid Ire amended .so as to give 
the proper date of the plaintiff's dispossession and that 
the suit was not time-ban ed. {Keane, S,M, and Oppen^ 
hetm, /./)/) Din DayaL V, RAM ivCHAL PaNDK. 
15 R.D. 293 = 12LR. 107 (Rev.). 

——Procedure— T ransfer without mutation — F.ffect, 
Wheie a transfer is not follow'ed by mutation, tlie 
right lo file suits or appllc.itions in the Revenue Courts 
r( as with the transferor. In every other way, the trans- 
fer immediately beconi‘.“‘s absolute whether mutation is 
effected or not. {Holmes, J,M .j Wazik Ahmad v, 
Ranbir Singh. 14 L.R. 902 (Rev.). 

Proof of tenancy. 

— ■ ■" Proof of ten'iniy — Acceptance of rent. 

The mere acceptance of rent is not sufficient evidence 
of a contract of tenancy. {Oppenheim, S.M. and Walton, 
/.Af,) SuRAj Pal Singh Thak-Ur zr. Ram Sarup 
Kalwar. 14 L R. 63 (Revj = 17 R.D. 158. 

' " Proof of tenancy — Lease to Hindu coparcener — 

Lessee, one of three undividcil brolheis — If lease to- 
joint family — Inference. See HINDU LAW — JOINT 
FAMILY. 18 R.D. 716. 

Proof of tenancy— Oral evidence, 

A tenancy can be proved by oral evidence or docu- 
mentary evidence. {A/itter, /.) SUNDAR ALI v, NUR 
Mamud. 155 I.C. 733 = 7 R.O. 618 = 60 O.L.J. 226 
= A.I.R. 1935 Cal. 202. 

Proof 0 ^ tenancy — Order of assessment of fair 

and cquit'ible lent — Effect of, 

A proceeding for assessment of fair and crjuilable rent 
presupposes the existence of the relationship of landlord 
and tenant; and an order in .such p.oceedings has the 
force of a decree until it is set aside, and is pi oof of the 
relationship of landlord and tenant. {C,C, Chose, A,C, 
J, and Mallik, /.) KHETRA LAL SINGHA RAI v. 
Mahomrid Zikaria. 60 C.L J. 13. 

Proof of tenancy — Right to rent — If a necessary 

implication of relationship. 

The right to recover rent is a necessary implication of 
the declaration of relationship of landlord and tenant, 
{Courtney-Terrell, C,J. and Saunders, /.) NAG A 
Manjhi z/. Kini Mahatani. 150 I.C. 242 = 6 R.P, 
729 = A.I.R. 1933 Pat. 695. 
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LANDLOSD AND TENANT— Proof of tenancy. ; 

——Proof of tenancy — Tenant treated as tenant-in- 
ch lef for several years. 

Where the appellant has been tieated as a tenant-in- 
chief for many years and the respondents failed to prove 
that they were acting not as landlords but as mortgagees 
of the occupancy tenants, held^ that the statutes of the 
appellant was that of a tenant-in chief . {Oppenhetniy S, 
A'/, and Walton, JM,) TlLAKDHARI SiNGH v. SUKH- 
RAJ KOERI. 14 L.R. 148 (Rev.)- 17 R.D. 241. 

• Proof of tenancy — Unregistered lease— Refer 

ence, if Permissible, 

Where a lease is not regi^itered and is therefore not 
proved, no inference can be draw’n therefrom as regards 
a contract of tenancy. {Oppenheim, /. M.) KUMMI 
Singh v. Durga Kunwar. 15 R.D. 519 = 12 L.R. 
180 (Rev.). 

-Proof of tenancy — Wrongful entry at settlement 

and issue of rent receipts — Effect of. 

Where there was no intention on the part of the land- 
lord to make a new contract of tenancy and no acquies- 
cence on his part, the mere fact that the settlement 
contains a wrongful entry showing certain persons as co- 
tenants and the issue of receipts of rent to them as joint 
tenants does not necessitate the inference that they were 
admitted as co-tenants of tlie holding. {Oppenheim, S. 
AT, and Walton, J, AT,) AUUUT. BarI v, RaGHU 
KURMi. 14 L.R. 84 (Rev.) = 17 R.D. 134. 

Qabzadarl tenant. 

-^Qabzadari tenant — Transfer prohibited — Court- 

sale in execution of decree against tenant — Validity, 
Where a suit between landlord and tenant resulted in 
a compromise under which the latter w.as allow’ed to 
hold certain land as qab/adari at a specified rent and it 
was further provided that he was to have no right of 
transfer. 

Held, that if a transfer is made contrary to the condi- 
tions it was voidable at the instance of the taluqdar and 
not void. Consequently the tenant's rights may be sold 
in execution of a deciee against him and the sale will 
take effect so long as the taluqd«\r does not object. 
(TUsheshwir Nath and Ri^ch, J J.) GaYA PrasaI) 2>, 
Beni Madho. 7 Luck. lll = I,R. 1931 Oudh 376 = 
134 1.0. 472 = 8 O.W.N. 785-15 B.D. 412-A.I.R. 
1931 Oudh 362. 

Re-entry. 

See also EJECTMENT, FORFEITURE, OCCUPAN- 
CY HOLDING AND REPUDIATION OF TENANCY, infra 
AND LEASE— CONS'l RUCTION. 

— ■ . entry — Landlord* s right to rc enter — Trans- 

fer of hd dings by tenant. 

The right of the landlord to re-enter when his land 
remains unoccupied or is in the occupation of a trespas- 
ser is a right which is conferred upon him under the 
general law apart from S. 87 of the Bengal Tenancy 
Act. Where the original holder agrees at the time the 
tenancy is con-stituted not to transfer the holding, his 
successors are bound by the terms of the tenancy. In 
such a case if the holding is transferred the landlord can 
exercise his right to re-enter. {Suhrawardy and Jack, 
y/.) ABDUL Majid Bhuiya v, ali Mia. 68 Cal. 
869 = I.R. 1931 Cal 610 = 132 I.C. 898 = 36 C.W.N. 
217 = A.I.R, 1931 Cal. 667. 

Relationship. 

——•Relationship — Formal admission to tenancy — 
Necessity. .9^^ Agka Tenancy Act (1926), S. *19 

1936 B.D. 186. 

Relationship— ATortgagee of occupancy tenant — 

Liability, 


LANDLORD AND TENANT— Rent. 

A rnortgagete of an occupancy tenant is not a tenant 
and is not liable for rent. {Qppenheim, S, M, and 
Drake Brockman, J,M,) Gaya DaTTA v, MaNSHAD 
all 18 E.D. 712 = 16 L.R. 130 (Rev.). 

Relationship — Proof — Evidence of payment of 

rent and entry as tenants in records — Relevancy, 

Per Bennet, J, — In a suit by a landlord against the 
tenants when the issue is w’hether the defendants are 
tenants or proprietors, it is relevant for the plaintiff- 
landlord to prove that the defendants have been paying 
rent and that they are entered in the village papers as 
ex-proprietary tenants. i^Stilaiman, C. J, and Bennet, 
J.) Dhanpath «/. Badri Singh. 156 I.C. 53 = 7 
R.A. 1031 = 1935 R.D. 303 (2) = 1935 A.W.R. 753= 
A.I.R. 1935 All. 729. 

Relinquishment. 

Relinquishment of tenancy— Transfer in ivife's 

name whether amounts to , 

^ Where a tenant applied for transfer of tenancy in his 
wife's name because he found it inconvenient to pay 
rent while he was away on service. 

Held, that the tenant did not purport to relinquish 
the holding but merely wanted a transfer on grounds of 
convenience. (ATisch, /.) Zahida BegaM ? . Akh- 
taR Jahan. I.R. 1931 Oudh 359 = 134 I.C 407= 
8 O.W.N. 883 = 15 R.D. 427 = 12 L.R. 213 (Rev) = 
A.I.R. 1931 Oudh 346. 

Rent. 

.. — -^Rent — A hatem ent — Dt I uvi on . 

The right of a tenant at the general law to claim an 
abatement of rent by reason of a portion of the land of 
his tenancy having been washed away by the ai'tion of 
a river cannot now be disputed. {Rankin, C. /„ Buck- 
land, Siihrawardy, ATuker/i and Guha, //,) ARUN 
Chandra Singha v, Bhagaban Chandra Roy. 69 
Cal. 155=1 R. 1931 Cal. 705 = 133 I.C. 677 = 36 0 W. 
N. 1011 = 64 C.LJ. 31 = A.IR. 1931 Cal. 537 (F.B.). 
Rent — Abatement — Dilimon — Burden of proof. 

In a suit for rent if the tenant pleads that he is not 
liable to pay the full agreed lent on account of diluvion 
and there is admission by the landlord or it is proved 
that some diluvion has taken place, the onus is upon the 
tenant to prove the extent of the diluvion and the corie- 
sponding abatement w’hich he may claim. 62 I.C 474, 
Overr. (Case-law discussed.) {Rankin, C, J,, 
Buckland, Siihrawardy, Alukerft and Guha, J J,) 

ARUN Chandra Singha v , Bhagaban Chandra 
ROY. 69 Cal. 165= I.R. 1931 Cal. 706 = 133 I.C. 677 
= 35 O W.N. 1011 = 64 C.L.J. 31 = A.I.R. 1931 Cal. 
637 (F.B.). 

[D. 59 C. 1012 (P. C.) R. 60 C. 247 (25l).l 
Rent — Abatement — Grounds, 

When land is allowed to lie fallow, the claim for 
rent is not sustainable. 1930 M.W.N. 885 (P.C.), Rel. 
{Sundaram Chetty, J,) RaJAH OF RaMNAD c'. KUP- 
pammal. 131 1.C. 121 (2) = 1930 M.W.N. 1235= A. 
I.R. 1931 Mad. 206. 

''•Rent — Abatement — Landlord's neglect of gilan- 
dozi works. 

An entry in the record-of- rights de.scribing the land- 
lord’s responsibility for maintenance of irrigation works 
can be used to impute liability to landlords although 
there is no independent proof of some special contract 
between the particular tenants and their landlords by 
which the landlords undertake to do their duty in this 
respect. 

Held, that the tenant was entitled to abatement of 
rent on account of the failure of crops due to the land- 
lord's neglect of gilandozi woil^. {James, /.) 
Dhanukhdhari Singh v , Mt. Bibi Amma. 6 I.B. 
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1,/lNDLORD AND TENANT— Kent. 

(Pat.) 176-146 1.0.431 = 14 Pat.L.T. 368=A,I.E. 
1933 Pat. 441. 

Rent — Abatement — Nan-cultivation — Exemption 

under custom — Onus of proof. 

Where in a suit for rent, the tenants plead that by 
custom they were not liable for rent for lands left waste 
due to causes beyond their control, the burtlen is on the 
ryots to prove the circumstances under which the lands 
could not be cultivated. 7 L.W. 47l, Rel. on. (^Jackson 
and Mockett, /J.) KAJA OF RAMNAD 7j. PERUMAL 

Moopan. 141I.C. 29-I.R. 1933 Mad. 66-36 L. 
W. 796-A.I.R. 1933 Mad. lOl- 63M.L J. 884. 

Rent — Abatement — Piet of di possession by 

tenint — Burden of proof — Dispossession found in 
previous suit — Relevancy of. 

Where a tenant claims suspension of rent on account 
of dispossession, it is for him to prove dispossession 
during the period for which rent is claimed by the land- 
lord. It is not sufficient to show that in an earlier suit 
for rent, the tenant was found to be out of possession. 
That dispossession cannot as a matter of law be deemed 
to continue up to the institution of the subsequent suit 
for rent and there is no presumption against the landlord 
which it is foi him to rebut by showing that the tenant 
had been restored to possession. The onus is on the 
tenant to prove eviction and the extent of such eviction 
before he can claim abatement of rent. 40 l.A. 223, 
Ref.; 13C.LJ. 119, Dist. (^Guha and Af,C, Ghose //.) 
Satish Chandra Pal v. Raja Reshke Case Law. 
60 Cal. 247-143 I.C. 30-36 O.W.N. 1134-LR. 
1933 Cal. 345 = 57 O.L.J. 403-A.I.R. 1933 Cal. 
290. 

[R.61C.L. J. 134,(136)]. 

-Rent — Acceptance— Effect . 

Acceptance of rent is no admission of any special 
status claimed by a tenant. It may be an admission of 
tenancy but not more than that. {Smith, /.) llKIJ 
Lal V. GOKUL PRASAD. 15 R D. 222. 

■ ■ " Rent — Additional rent — Encroachments by tenant 
on landlord's lands and other lands — Kisht of landlord 
to additional rent — Principle^ 

Encroachments made by a tenant from adjoining 
waste during the term arcprima facte for the benefit of 
the tenant r/z/r; //A'' ///<? tetm and thereafter of his land 
lord. This principle applies where the encroachment is 
not on the landlord’s khas lands but on lands of other 
owners. 

Obiter : Where the encroachment is on the landlord's 
khas lands, the landlord has the option to treat the 
tenant as a trespasser in respect of the encroachments 
and recover possession or treat him as his tenant and on 
that footing proceed to assess rent. {A/itter^ J.) 

Surjya Kanta Sark ak S'. Sakoj Kumar Hose. 39 

O.W.N.616. 

——Rent — Additional rent — Stipulation for — 
Abandonment by landlord — Interference from conduct. 

Where a lease provided that after a certain period 
the lands should be measured and the lessee should pay 
additional rent for any excess area held by him, but for 
a very long period after the expiry of the lime specified 
in the lease deed for measurement the landlord accepted 
rent at the old stipulated rates. 

Heldf in a suit to recover additional rent that the 
provision regarding measurement must be deemed to 
have been abandoned by the landlord and that the land- 
lord by accepting rent upon the footing that the area 
was as stated in the patta «nd at the rates stipulated 
for in the patta for a long number of years must be , 
taken to have precluded themselves from requiring any | 
such measurement at the time of the institution of the 
suit. 22 W.R. 275, Ref. to. {Costello and Jack, 

Q. D.— II— 77 


LANDLORD AND TENANT— Rent. 

//.) Kaliuas Durr?'. IIarendra Nath Mukher- 
JEE. 53 O.L.J. 526 = 133 I.O. 104 -I.R. 1931 Cal. 
632-A.IR. 1932 Cal. 243. 

Rent — AdzAince payment of — If binds mortgagee 

of landlord. 

A voluntary payment of rent in advance by the lessee 
to the lessor (mortgagor) with notice of the mortgagee 
before the rent becomes due is not valid as against the 
lessor s mortgagee who acquiies his interest before the 
rent becomes due. Such a payment cannot be called a 
payment of rent, but is only a loan by the tenant to the 
landlord. {Khaia Afahomed N >or and A^arwala, J 
RAMESHWAR LAL HUTTt) KklSTO Rai. 13 Pat. 
396 = 7 R.P. 281=152 I.C. 992 -ALE. 1934 Pat. 
653. 

Rent—Airreement for—Sir pu/ation for enhance- 

ment — Validity. 

Where a kabiiliyat stated that the tenant was holding 
a Jama of 40 bighas by guess at a rate of Rs. 1 10 0 per 
bigha, that he would go rui paying the said rental but 
when the measurement would be next made and the 
quantity of lands would be ascertained, the tenant would 
remain bound to pay rent at the highest rate paid by 
tenants of the same class liolding neighbouring lands 
and on measurement, the lands were found to measure 
48 bighas and the rate was Ks. 4. 

Held, that the contract was without consideration and 
unenforceal)Ie and that the landlord’s only remedy was 
to apply for enhancement of rent. {Afukerji, /.) Sada- 
NANDA MORAI. IJASIJDKB MORAL. 6 I.R. (Cal.) 

229 = 146 I.C. 524-57 C.L.J. 202=A.I.R. 1933 Cal 
725. 

’‘Rent — Appoitionmcnt —fessor having life^esiate 

— Rents apportioned between heirs and reversioners. 

Rent payable by a lessee accrues due from day to day, 
though actual payment is to be made on tlie expiry of a 
year. Where therefore a lessor, who has only a life- 
estate, dies during the period of lease, as between those 
representing his estate and the reversioners, rent payable 
by the lessee is to be apportioned. ( Niamatullah, /,) 

Mr. Amina Khatoon v. Mahomed Ha.<;an 149 I.C 
323-6R.A. 892 = 18 R.D. 351=A.I.R. 1934’ All. 453'. 

^^Rent — Arrears ot — Proof — Reference to accounts 
and Jama-wasiM)akis. 

Where the question arose whether the revenue of ,i 
holding in Dihi Panchannagram within the district of 24 
parganas was in arrears, and in the /ama ivasil buht of 
the colleclorate the year of arre.ir was' entered in Rengali 
while the English date was given whenever the revenue 
was recoverable by the L’ollector, 

Held, that the accounts shouhl l)e read in the light of 
\\\^. jama-wasil bakis cavoX the liability for ai rears deter- 
mined on that basis. {Rankin, C. /. and Af liter, J.) 
Jooendranath Das v. Damodardas Khanna. 
60 Cal. 302= I.R. 1933 Cal. 503=144 I.C. 125 = 
A.I.R. 1935 Cal. 373. 

Rent — Assessment of — Suit for — Plea z^/niskar — 

Burden of proof. 

Where a landlord proceeds to assess rent on land, in 
respect of which no rent had previously been paid, and 
is met with the plea of niskar, the initial burden of 
proof is on the landlord. The burden is not discharged 
by mere proof that the lands are within the geographical 
limits of his estate. But where there is an entry in the 
record -of- rights in favour of the landlord, the initial onus 
which is on him is shifted on to the tenant who can dis- 
charge it by proving a grant of a rent-free title or 
evidence leading to the inference of such a grant. (A*. 
C, Muter, J.) KANTA MOHAN MaLLIK v. MAKHAN 
Santra. 164 I.O. 186 = 9 R.C. 168 = 39 O.W.N. 
277. 
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LANDLORD AND TENANT— Rent. 

Rent — Charge for. 

The landholder has a first charge on the land for the 
rent due to him from his tenant. {Oppenhetm^ S» Mf) 
Mata Prasad e/. Ram Adhin. 18 R.D. 714 (1) = 
16 L.B. 98 (Rev.). 

Rent — Charge for — Practice in Burma, 

In liurma a landlord has no charge on the crops for 
the rent due to him. {Bagiiley, J.) Ram AN ChettyaR 
z;. U Ba Thit. 148 I.O. 18-6 R.R. 204 = A.I.R. 1933 
Rang. 367. 

Rent — Commutation as to part of holding only — 

Landlord^ tf bound — furisdtcUon of Revenue Officer, 

In a proceeding for commutation of rent, the Re- 
venue Ofticer commuted the lent in respect of only a 
part of the holding. 

Held, that the right to commute extends to the whole 
holding and not to parts of the holding. The Revenue 
Officer who commuted the rent had therefore no juris- 
diction to do so, hence the landlord was not bound by 
the commutations proceedings. {Fazl Ah and Luby, 

//.) Md. Yusuf v , Mt. Ram dan Kuar. 160 1.0. 
925 = 8 R.P. 394==AXR. 1936 Pat. 624. 

■ , ■■ — Covenant to pay whether title or no title 

— If runs with the land — Liability of transferee from 
lessee. 

Any covenant in a lease concerning rent of the demis- 
ed premises is a covenant which touches the land or 
runs with the land. A covenant to pay rent, whether 
there is title in the lessor or not, is binding not only on 
the oiiginal lessee, but can also be enforced against his 
transferee, it being a covenant running with the land. 
i^Mitter and Patterson, fj.) RaJ KRISHNA PRASAD 

Lae Singh Deo if, Barabani Coal Concern, ltd. 
62 Cal. 346 = 159 I.O 98-8 R.C. 267 = 60 C.L.J. 
477= A.I.R. 1936 Cal. 368. 

Rent — Decree for against former tenants and 

purchasers — Executi on. 

The appellant obtained a deciee in a rent suit brought 
against two persons who had formcily been tenants of 
the holiling and also again.st the respondents who had 
purchaseil the holding at a Court sale held in execution 
of a previous lent deciee. The decree was for a total 
sum of the amount payable by each for the periods for 
which they were tenants of the holding. It was sxecut- 
ed as a rent decree for the whole amount and the hold- 
ing was put up for sale. 

Held, that the decree could not be executed as rent 
decree as it included the money w'hich the respondent 
was not liable to pay, that it could be executed only as a 
money deciee and that the sale should be set aside. 
(^Saunders, /.) KESHO PRASAD .SlNGH v. MADHO 
Prasad Singh. 6 I.R. (Pat ) 328 = 146 I.O. 1049 = 
A.I.R. 1933 Pat. 608. 

, — Decree for — Chat ge created by right to be 

subrogated to. 

Where a person advances the money to a mortgagor to 
pay off a mortgage debt and gets a mortgage in security 
of that advance, then he is entitled to be subrogated to 
the rights of the original mortgagee. But the charge 
which is cieated by the decree for rent obtained by the 
landlord is a right to which the landlord alone is enti- 
tled and there is no light of subrogation in the person 
advancing money to the mortgagor to pay off the rents, 
{IVort, /.) RaMNANDAN PRASAD SiNGH RAM DaS. 
166 1.0. 663 = 7 R P. 608= A.I.R. 1934 Pat. 70. 

"Rent— Default of payment — Provision for in- 
terest and damage^ — Enforceability. 

Where it was agreed between the parties to a kabuliat 
that in default of the payment of money due on each hist. 
interest would run at 2 per cent, per month and it was 
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farther agreed that damages at the rate of 25 per cent, 
over and above the interest payable by the tenants 
wrould have to be paid by the tenants in case the institu- 
tion of suits for recovery of interest and rent became 
necessary. 

Held, that the provisions for interest and damages 
were not exclusive of each other and that the Court 
might grant both. {C. C. Chose, Ag. C, /. and S. K, 
Chose, J.) CHUNDY ChURN LaW v, A DBAS ALI 
Bhuya. 149 I.O. 1140 = 6 R.C. 715=37 O.W.N. 
1170 = 68C.L.J.93 = A.I.R. 1934 Oal. 213. 

Rent — Demand of excessive rent — Payment under 

protest — Right to refund. 

Where a tenant pays certain rent under protest in- 
pursuance of a demand for excessive rent and it is 
found that the demand is illegal and unreasonable, the 
tenant is entitled to refund of the amount which was not 
legally due to the landlord. i^Pandrang Row, /.) 
Bashiam Naidu V. Corporation of Madras. 168 
I.O. 407=8 R.M. 262-1936 M.W.N. 746 = 42 L.W 
317 = A.I.R. 1936 Mad. 625. 

“ ' Rent — Determination of — Subsequent increase in 

the extent of holding in some of the items of properties 
—Some of the items lost — Proper method to determine 
rent. 

Where a co-sharer giants a lease of her interest in all 
the items of properties which she inherited for a fixed 
rent and is subsequently allotted at a partition an 
increased share in certain items of properties only, the 
lower Court decided she is not entitled to rent as settled 
under the contract but applied a method of rule of three 
to determine the rights of the parties. 

Held, this method is arbitrary and should not have 
been adopted. 

Held also, there should be abatement of rent in res- 
pect of such properties as have been lost since the 
lease. {^Suhrawardy and Ciaham, //.) Ahammad 
Mohammad Paruk v. raiiimanessa Khatun. 137 
I.O. 441 = I.R. 1932 Cal. 308 = 36 C.W.N. 1260 = 
A.I.R. 1932 Cal. 262. 

Kent — Disallowance of — Landlord preventing 

tenant from cultivating land. 

Where the landlord prevents the tenant from cultivat- 
ing the land and the land consequently lies fallow and 
uncultivated, he is not entitled to claim arrears of rent 
for such period. iNanavutty, J.) Raja Ram Pal 
Singh v. Abdul Hamid. 11 O.W.N. 674=18 RD 
66 = 148 I.C. 1079 = A.I.R. 1934 Oudh 97 (2). 

Rent-Enhanced rent — Right of landlord to 

claim. See MADRAS CiTY TENANTS’ PROTECTION 
act. A.I.R. 1936 Mad. 626. 

Rent — Enhancement— Agreement binding only on 

parties. 

An agreement for enhancement of a holding is bind- 
ing only in respect of the share of the landholders who 
enters into the agreement and not in respect of other 
shares. {Oppenheim, J.M.) ALI YawaR KhaN v, 
V. Hashmat Ullah. 16 R.D. 464. 

Rent — Enhancement — Neglect by landlord of 

earth'Work — No ground for refusal. 

Neglect by itself without considering its effect cannot 
be a ground for refusing enhancement. The question 
that arises is whether the neglect complained of has in 
any way affected the cultivating tenants of the village. 
If it has not, the enhancement claimed cannot be refused 
on that ground. {IVort and Mahomed Noor, JJf) 
Sarju Mahto v, Krishna Prasad Narayan 
Singh. 1601.0. 616=7 R.P. 3=AJ.E. 1934 Pat. 
195. 
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— '^^Rent — Enhancement — Principles applicable* 

A kabuliyat contained a stipulation to the following 
effect ; ‘'If the Government revenue due on the land is 
enhanced after the period of the lease, rent can be 
enhanced after taking into consideration the rate of rent 
for similar land with similar rights in the neighbour- 
hood". The landlord having sued for enhancement on 
the ground that the revenue had increased, 

Held* that the claim for enhancement was sustaina- 
ble, The time which has to be taken into account in 
determining the prevailing rate of rent in the locality 
was the time of the claim be the landlord for enhance- 
ment, the time of the institution of the suit and not the 
time when the tenant wms let into possession or the time 
when the tenancy w^as created. Tenancies of similar 
description and the similar advantages in the neighbour- 
hood have to be taken into account and the rale of rent 
should be enhanced without reference to the improve- 
ments effected by the tenants, and without reference to 
the civil importance of the town. If the prevailing rate 
cannot be found, the Court w'ould be justified In taking 
an average. 7W.R.97and 21 W. R. 157, Ref. to. 
{Guha* /.) HaRA KISHORE CHAKRABARTY v* ISWAR 
Chandra DE Chowdhury. IR. 1931 Cal. 664 = 
133 1.O. 216 = 63 O.L.J. 608 = A.I.R. 1932 Cal. 839. 

--Rent — Enhancement — Protest of tenant — Eject' 

ment as remedy. 

Where enhanced rate of rent is proposed by a land- 
lord and the tenant continues to occupy the property 
without any protest as to enhancement of rent, the latter 
should be deemed to have accepted the proposal. But 
when the tenant protests against the enhancement, the 
lemedy of the landlord is ejectment and where he does 
not pursue that remedy, he cannot subsequently claim 
the enhanced rent. {IVazir Hasan^ C*J* and Raza, y.) 
Mahomed noor v. ashi Beg. 9 Luck. 112 = 6 I. 
R. (Oudh) 66=146 I.C, 647 = 10 O.W.N. 1000 = A.I. 
R. 1933 Oudh 466. 

— Rent — Enhancement — Right to enhance — Men- 

tion of one contingency — Effect of . 

It cannot be asserted that mention of one contin- 
gency in one document on the happening of which the 
light to enhance the rent is conferred on the landlord, 
excludes all other contingencies giving rise to the claim 
of the landlord for enhancement of rent when the right 
has been conferred on him by law after the contract. 
35C.L.J, 90, Foil. iSnhrawardy, /.) NABKNDRA 
Kishore Roy v. Choudhtiry Mian. I.R. 1931 
Cal. 472 = 131 1.0. 584 = 52 O.L.J. 683= A.I.R. 1931 
Cal. 265 (2). ^ ^ 

Rent — Enhancement— Ri ght of landlord — Moka- 

rari lease- 

Where a reclamation lease recited that the tenants 
possessed the land originally rent-free, that the rent was 
to be piogressive, first at As. 8, then at As. 12 and final- 
ly from a particular year at full rate of Re. 1 per bigha, 
the tenants agreed not to raise any objection as to the 
payment of rent on any ground, that the tenancy w’ould 
be liable to enhancement or abatement of rent according 
to the measurment of the land from time to lime, that 
in case the Government revenue w^as raised, the tenant 
would pay it and that the tenants would be “bound by 
all the provisions of the law relating to rent w'hich is in 
force or will in future be enforced."" 

Held, the kabuliyat created a mokarari lease and the 
rent W’as not liable to be increased except in the twro 
cases specified by the deed. (^Mitter and Pearson^ //•) 

Satya Charan Law Rai mohan Sil Das. I.R. 
1932 Oal. 424=138 I.C. 139 = 36 O.W.N. 183= A.I. 
R. 1932 Cal. 436. 
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'^~Rent — Enhancement of— Right to— Rent fixed on 
basis of area ivithout measurement — Claim to rent on 
different basis of calculation* 

Where the agreement between the parties, t.e*, land- 
lord and tenant, is that rent is to be calculated on the 
basis of an area estimated approximately without actual 
measurement, the landlord has no right without the con- 
sent of the tenant to substitute a different method of 
calculation whether by actual survey or otherwise and to 
claim enhanced rent on such basis. {^Broomfield, /.') 
VaghaJesing V. Manilal Bhogilal. 166 I.C. 
898 = 8 R.B. 36 = 37 Rom.LR. 242=A.I.R. 1936 
Bom. 262. 

Rent — Entry in revenue papers — Value. 

In the absence of other evidence, it must be assumed 
that the rent entered in the revenue papers is correct. 
{/Cnox, J.M.) Ram Lal V. Raja Anand Ram. 13 
L.R. 88 CRev.)=16R.D. 181. 

Rent — Excess or diminution in area* 

Where two leases of jungle lands were granted with 
the stipulation that for the first twelve years the land 
was to be held free of rent, and for the seven years it 
was to be held at a piogressive rent increasing year by 
year till the full rate come into operation, and the leases 
further provided that after the expiry of the rent-free 
period the lessee should cause a suivey of the lands to be 
made and pay additional rent for any excess area held 
by him while at the same time entitled to abatement if 
it was short, and a suit was brought after seventy years 
for additional rent for the area held in excess. 

Held, on a construction of the leases, that the inten- 
tion of the parties was that there should be a measure- 
ment at the end of the rent-free period, before the 
lessee w’as called upon to pay rent at all. 6 C.W.N, 
360, Dist,; 22 W.R. 275, Ref. to. {Costello and Jack, 
//.) Kalidas Durr v , Harendka Nath Muker- 
JEE. LR. 1931 Cal. 632 = 63 C.L.J. 626 = 133 IC 
104 = A.I.R. 1932 Cal. 243. 

—Rent — Fair and equitable rate — Deduction on 
account of fall in price* 

In fixing the fair and equitable rate of rent, no deduc- 
tion ought to be made on account of fall in price. The 
tenant will, however, be entitled to claim temporary 
remissions of rent on account of a fall in prices in the 
same way as other tenants get remission. {Knox, S.M* 
and Grant, J.M*) GaDADHAK PraSaD v* SRI Dhar. 
1936 O.W N. 1196= 1936 R.D. 498 (2). 

Kent — Fair and equitable rent — Remissions 

granted to tenants in villai^e. 

In determining the fair and equitable rate of rent, the 
remissions granted to the tenants in the village in those 
years can be taken into consideration. {Snvastava and 
Nanavutty, JJ.) KULWANT v. IIARPAL SinGH. 6 
R. 0.390 = 148 I a 243(1) = 18 R.D. 40 = 11 O.W 
N. 70 = A.I.R. 1933 Oudh 97 (1). 

—Rent — Fixed in kind in lease— Price of rent sti- 
pulated in lease — If conclusive — Landlord's right to 
market value. See LEASE— CONSTRUCTION. 61 C.L. 
J. 361. 

—Rent — I.iability for — If ceases on institution of 
suit for ejectment — Suit if interference with quiet pos- 
session* 

The bare institution of a suit for ejectment of the 
tenant is not an interference with his actual possession, 
which may still be quietly enjoyed. Rent does not stop 
during the period of the suit for ejectment for a tenure 
holder, particularly when the plea of the latter is that 
he holds a permanent tenancy and cannot be ejected. 
The tenant is therefore liable for rent for the period of 
the suit. {Maepherson and James, JJ.) RaM 
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racheya Singh v, Kamakhya narain Singh. 
168 LC. 1134= 8 R.P. 243= 16 Pat. L.T. 363 = A.I.R. 
1936 Pat. 416. 

Rgnt — Liability for — Co-sharer tenants — Nature 

of d ec ree — Presumption . 

It is open to the landlord to sue any co-sharer in a 
tenancy since the co sharers are jointly and severally 
liable in respect of the rent, lie is entitled to a decree 
against such defendant and it is not a matter for con* i 
cern in the suit itself whether the decree obtained is a 
rent decree or a money decree, and indeed he must be 1 
presumed to accept the less valuable relief if he has not 
framed his suit so as to obtain a rent decree. {Mac- 
P her son and James^JJf) DaMKI AllIR v. KeSHO- I 
Prasad. 168 I.C. 61 = A.IR. 1936 Pat. 162. I 

Rent — Liability for — Co tenants. | 

Each of several co tenants is separately liable to , 
pay the whole rent when sued by the landlord. {Mac- ' 
phers(>n and fame Jf ) KUMAN DAS 7>, KaMESH- | 

WAR Singh. 156 I.C. 352=7 R.P. 720 = A.r.R. i 
1935 Pat. 146. ■ 

-Rent — Liability for — Failure to put tenant into i 

possession, | 

A landlord is bound to put the tenant in possession i 
and cannot recover rent until he does so The fact that , 
he himself was not in khas possession and that the I 
tenant knew that a third person was in possession does | 
not make the rule inapplicable. When there is already ' 
a tenant holding under the landlord, the landlord is not j 
competent to grant a lease in favour of another; such a ; 
lease would be of no effect in law and on its basis no ' 
rent can be recovered by the landlord. {Mitter., /.) j 
IIaripada Dutt V. Gobinda Chandra Das. 60 i 
O.L.J. 220 = A.I.R. 1935 Cal. 193. . , 

.-Pent — Liability for — Mortgagee from lessee — ! 

English doctrine of privity of estate — Not applicable to j 
India. I 

The plaintiff granted a lease to defendant No. 7 for j 
a period of thirty years at a rent of Rs. 324. Defendant 
No. 7 in turn executed an anomalous mortgage to j 
defendant No. 9 by which the nrortgagee was given pos- ; 
session and enjoyment and it was further provided that i 
the income of the property was to be credited against ' 
interest and principal and that the mortgagois were to 
be responsible for the land revenue. In a suit brought 
by the lessor against the mortgagee for rent due under 
the lease, 

Heldy that the English doctrine of privity of estate 
did not apply to India, even assuming that it applied as 
between lessor and lessee, privity of estate in English 
depends, not upon the assignee being in possession, but 
upon the whole term granted by the lease being legally 
vested in him and there being no in^^ervening estate 
between the estate of the lessee and the estate of the 
lessor the mortgage in the present case did not trans- 
fer the estate of the lessee so as to introduce that doc- 
trine, because nil that it transferred was merely a right 
to possession and enjoyment and the document did 
not transfer the whole estate which the lessee might 
possess under the lease, assuming that he possessed any 
estate. The mortgagee was not, therefore, liable for 
rent. 29 Bom. 391, Overr.; 40 Mad. 1111, Appr. 
montX -J-^Tyabji and IVadta //.) KeshaVLaL 
Maganlal. 58 Bom. 327 = 6 R.B. 317 = 148 I C. 
993 = 36 Bom.L.R. 197=A.I.R. 1934 Bom. 134 
(r.B). 

— ^Rent — Liability foi — Personal liability — Re- 

handar — Liability of. 

The liability of a tenant for rent is clear if the 
relationship of landlord and tenant exists between the 
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parties; and a landlord holding a decree for ren t can 
pursue his remedy both against the holding and also 
against the tenant personally if the latter has any pro- 
perty over and above his interest in the holding. But 
as against a rehandhar who is as between him and the 
landlord is not a tenant at ail he has no personal 
remedy except in so far as that person ^s interest in the 
tenancy is concerned, which of course may be destroyed 
Ijy the fact of the sale of the holding and the landlord 
cannot proceed against him and attach his personal 
and separate property. {CourtneyTerrell, C. /. and 
Varma /.) RaMDEO SiNGH v, KOMAL SlNGH. 7 
R.P. 260 = 1621.0. 845 = 15 Pat.L.T. 800 = A.I.R. 
1935 Pat. 23. 

Rent — Liability for — Stranger admitted to hold- 

— Suit in efectment 7vtthd?'awan — Status of tenant. 

Where a person admitted to tenancy by an occupancy 
tenant is sought to be ejected on the footing of being a 
tenant from year to >ear but the suit is withdrawn 
w'ithout permission to bring a fresh suit, the former is 
assimilated to the position of a sub tenant or non-occupan 
cy tenant. He is lia])le to ejectment only on the grounds 
on which a non-occupancy tenant may be ejected and is 
subject to all tlie liabilities of a non-occupancy tenant 
such as fixation and determination of rent unless he can 
prove he was admitted to hold without being subject to 
such liability. {Drake Brockman, /.M.) MaHADEO 
PRASAD V, Data Din Lai.. 14 L.R. 416 (Rev.) = 17 
B.D. 609. 

Rent — Liability for — Usufructuary mortgage of 

lessee. 

There is no piivity of contract between a usufruc- 
tuary mortgagee of the lessee and the lessor and there- 
foie the former is not legally liable to pay rent to the 
latter. {Curgenven, J ) MODIN KUTTl v. MaNNAN. 
164 1.0 641 = 7 R.M. 444=40 L.W. 666=1934 M. 
W.N. 1322 = A.LR. 1934 Mad. 663. 

Rent — Net rent exclusive of all taxes'' — Liabi- 
lity for propel ty tax. 

The reseivation ot a “net rent or rent free of all taxes 
etc.**, in a lease granted by the landlord imposes on the 
tenant the burden of all taxes except property tax. 
{Srivastava, Ag. C.J, and Smith, J,) JWAI.A SaHAY 
& SONS Mathura Prasad. lO Luck. 307 = 162 
LC. 786 = 7 R.O. 238 = 11 O.W.N. 1397 = A.LR. 
1935 Oudk 209. 

Rent — Payment to landlord — 1 nfereiice . 

The muafidar had not been heard of for 30 years. 
The landlords brought a suit for expur<ging his name 
but it was decided that it should remain. Later on his 
son got himself recorded as muafidar and sued the 
tenants for rent. The latter pleaded that they had paid 
to the landlord. 

lleldy that no court could hold that it was extremely 
improbable that the tenants would have been allowed to 
occupy the land for a long time without paying rent to 
any one and uphold the tenant’s plea. {Oppenhetm, J, 
M.) Khushal V. Sheo Datta. 12 L.R. 367 
(Rev.) = 16 R.D. 14. 

"-^-*^Rent — Payment — Proof —Entry in sihaya. 

An entry in sihaya (copy of accounts) which has not 
been signed by the landlord is not suflficient evidence to 
prove payment of rent by the tenant. 14 R.D. 93, Foil. 
{Keane, S.M. and Oppenheim, J.M.) BhaGWAT Pra- 
sad Singh v. Parsad. 16 R.D. 401. 

■ ' " •'•-Rent — Penalty clause. 

A stipulation in a Kabuliyat that if paddy rent is not 
paid by a certain time half as much again would be 
required to discharge the arrear is the stipulation by 
way of penalty and comes under S. 74, Contract Act 
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with the result that the landlord will only get the 
reasonable compensation in the discretion of the Court. 
{Rankin, C,J, and C,C, Gkose, /,) ShyaM LaL BOSE 
V, Kalim Shaikh. 58 Cal. 84I.R. 1931 Cal. 338= 
130 1.0 . 274 = 34 C.W.N. 905--A.I.R. 1931 Cal. 
111 . 

'Rent — Proof of —No entry in the sihaya — Entry 

in the landlord's estate accounts tnsufjfictent. 

Under S. 159 of the Land Records Manual, it is the 
duty of the person receiving payments to give infoima* 
tion about such payments to the patwari when he 
comes round to collect the information. Where no such 
information was given and the alleged payments were 
not entered in the sihaya, the entries in his estate 
account books cannot be taken as sufficient proof of the 
amount alleged to have been paid as rents. (Oppenhetm, 

S, M. and Drake Brockman, J.A'T.) DiNA v. TEG 

Bahadur Singh. 14L.R. 570 (Rev.) =17 R.D. 
712. 

Rent — Rate of. 

In the absence of any evidence to prove the actual 
produce of the land during the years in suit, the Court 
is justified in allowing rent for those years at the rate 
which has been decreed in a previous suit relating to an 
earlier period. {Snva^ftava and Nanavutty, JJ.) 
Kulwant 7'. Hahpal Singh. 6 R.O. 390 =148 1 
C. 243 ( 1) = 18 R D. 40 = 11 O. W.N. 70 = A.I.R. 1934 
Oudh 97(1). 

-.-AV /// — Rate of — Absence of evidence as to — 

Proper rate ti be decreed — P^'atr and equitable rate. 

When the relationship of landlord and tenant is 
established, the tenant is bound to pay rent to the land- 
lord; when thcie is no satisfactory evidence of the rate 
of rent payable, the Revenue Court would decree lent at 
a fair and equitable rate. {Latifi, P.C.) MaHOMKI) 
Usman khan v. abdul Hamid Khan, 14 Lah. L. : 

T. 13. 

Rent— Rate of — Evidence, 

Where rent is charged at a certain rate but the collec- 
tion has never been made at that rate and a beriz deduc- 
tion has been allowed all along on the ground that land 
was not fertile, the landlord can claim only rent which 
has been paid all along when it is not shown that the 
condition of the land has in any way been improved. 
{Bardswell, J.) RaJA OF VlZIANAGARAM V. VEERA- 
BADRA Rag. 151 1.0. 217 = 7 R.M. 114 = A.I.R. 1934 i 
Mad. 160. 

'-“““’^Rent — Rate of —Incidental decision by Couit — ' 
Binding nature. 

In S. 44 proceeding, the Court held on the ba.sis of 
the high rate of rent that the holder was a tenant, 

Held that the rate of rent could not be reduced in a 
later suit for arrears of rent. {Keane, S.M, and Op- 
penheim, J.M.) GaNGA BiSHUN COND v. JAGKSH- 
WAR. 16 R D. 712. 

'——Re? A — Reasonable rent — Bhaolt rent fixed by 
landlord not much exceeding that fixed by Court — If 
correct. 

The bhaoli rent charged by the landlord in his account 
books was not very much in excess of the amount of I 
rent fixed by the Court in a lent suit. 

Held, that the amount of rent charged was not un- | 
reasonable and the account could not be said to be 
incorrectly made up. {Fazl Ah and Luby, J Jf) Ml). 
Yusuf v. Mt. Ramdan Kuar. 160 I.C. 926 = 8 R. 
P. 394 = A.I.R. 1936 Pat. 624. 

— " ' ” ^Rent — Registered agreetnenf fixing rent payable 
— Liability of tenant to increased rent. 

Where there is registered agreement between the 
landlord and tenant fixing the rent payable, the tenant 
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; is not liable to pay any greater amount even if in the 
j settlement papers the land w’as shown as paying certain 
legal rent and certain “Zaicl lagan.** The fact that the 
j tenant paid more rent than that due fiom him, does not 
i make him legally liable for the incieased amount. 

1 {Oppenhetm, S.M. and IValton, J.M.) RameSHWau 
; Misra 7/. Mathura Singh. 14 L.R. 169 (Rev.) = 

. 17 R.D. 203. 

■ 'Rent— Remission — Co-sharer tn possession of 

' rat y at I land — Ri.;ht of. 

Where a co sliarei is in pos^C'-sion of a part of the 
I raiyati land and a greater pait of which is not capable 
.'.of cultivation, he is entitled to icMiiission or leduction of 
; rent apait from Ss. 38 and 52, Dengal Tenancy Act. 

. {Wort, J.) RAGHUNANDAN PRASAD SlNGH v. LALIT 
i Mohan Ghosh. 162 IC. 600--7 R.p. 216=16 
; Pat.L.T. 786 = AJ.R. 1934 Pat. 642. 
i ““ RenP— Remission of — J nundatiopi — Revenue sale 

— Encumbrance — Custom as to remission of rent. 

A custom of ‘Hajab.ul' to the effect that a tenant is 
not liable to pay lent to hi^ landlord for the years when 
there has been inundation is not as encumbran:e which 
I can be disregarded by the landlortl who is a recent pur- 
chaser at a revenue sale. {C.C. Chose, A.C.J. ami 
Malltck, J.) NOLIN BEHARI BOSU IlARlPADA 

Bhuia. 149 I.C. 1093 = 6 R C. 704 = 38 C.W.N 139 
= A.I.R. 1934 Cal 462. 

Rent — Rii^ht not disputed — Rent not collected for 
many years— Effect of. 

The fact that no rent has ever been paid fur trees and 
the mere fact that the landlord has failetl to collect lent 
for number of years cannot deprive the landlord of his 
light to claim rent, if that right is found to exist, when 
the landlord’s right to recover lent was not disputed 
before the Assistant Settlement Olficer and no question 
of limitation aiises. {Fazl Alt and James, JJ.) 
Dk.oraj Singh v. Kamjiwan Kai. 149 I.C. 436 = 6 
R.P. 615 = A.I.R. 1934 Pat. 259. 

Rent — Right to ^ue foi — Mortgagee — Rent 

; accrued due befoie mutation. 

I Though the mortgagee from the landlord has no right 
to sue in a Civil or Revenue Comt until he has obtained 
mutation of his n.^me, the moment he has obtained 
mutation, he is entitled to sue for anything that may be 
due to her even anterior to the date of mutation. 
{Oppenhetm, S M. and IValton, J.M.) KaMAL SiNGH 
7/. MT. Bh.\gwati. 14 L.R. 204 (Rev.) = 17 R.D. 
237. 

. Rent — Right to — S) mbolical possession delivered 

to purchaser . 

Where in execution of a decree, the possession of land 
was given to the pmehaser by beat of drum, that is 
i sufficient to entitle him to claim rent from the cultivating 
tenants. {Maynard, F .C .) RaM UaS t;. Uumi. 11 
; Lah.L.T. 136. 

I - Rent — Right to — Use and occupation — Right to 

recoa'er for — Basts of. 

The foundation of a right to recover for the use and 
I occupation of land has always been a contract either 
j express or implied. {Bose, A.J.C.) MOHNlRAJ v. 

\ Secretary, Municipal Committee, Basim. 29 
N.L.R. 67 = 6 IR. (Nag.) 2 = 144 I.C. 667 = A.I.R. 
I 1933 Nag. 93. 

I Rent — Sale in execution of rent decree — Person 

I wrongly recorded as tenant — Rent decree and sale in 
I execution — Validity as against real tenant. 

; Where the interest of a tenant in a holding has been 
sold away in execution of a rent deciee and purchased 
by a person, but subsequently the name of the ex-tenant 
is recorded in the settlement records as tenant, a sale in 
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execution of a rent decree obtained by the landlord 
against such recorded tenant cannot effect the right or 
interest of the original purchaser who is the real and 
actual tenant. {Nastm Ali, /.) KumaR Prativa j 
Nath Roy v. Benode Behari Chose. 162 I.O. I 
296 = 8 R.O. 688 = 61 0.L. J. 76 = A.I.R. 1936 Oal. i 
181. _ ! 

— ’‘Kent — Suit for^ against alleged tenant — Tenant 
paying rent to another— Right of plaintiff. 

Where being liable under a contract to pay money 
to /?, pays away the money to C on another contract, B 1 
cannot recover from C. A receiver who was authorized i 
to collect rents sued an alleged tenant from the landlord, ' 
and also another person who was alleged to be in posses- \ 
sion of the property, and who had received rent from j 
the tenant alleging that he had leased the land to such | 
tenant. The crop was not a charge for the rent due to 1 
the landlord. 

Held^ that the receiver could have no cause of action | 
against the person receiving the rent and that he could | 
not recover the rent realised by him from the tenant. | 
{Baguley, /.) RaMAN CHETI’YAR v. U Ba ThiT, | 
148 I.O. 18 = 6 R.R 204-A.I.R. 1933 Rang. 367. 

Rent — Suit for arrears — Landlord transferring 

tenure prior to decree — Nature of decree — Right of 
purchaser. 

Where a landlord has parted with his interest in the 
property prior to an action for arrears of rent, the decree 
obtained by him cannot result in a rent decree, and the 
subsequent purchaser in execution can only proceed 
against the tenure or holding. {Wort, Ag* C./. and 
Kulwant Sahay, /.) RAMESHWAR SINGH BAHADUR 
V. Ramdhari Singh. 149 I.O. 1047=6 R.P. 682 = 
A.I.R. 1933 Pat. 526. 

Rent — Suit for — Collusive decree and sale — 

Rights of transferees from tenant, if affected. 

Where a tenant having parted with a large portion of 
his raiyati allows the rent to fall into arrears and 
enables the landlord to bring a suit for rent and obtain 
a decree which is not a rent decree and get the property 
sold in execution of that decree and obtain a re.settle- 
ment, the purchasers under the decree stand in the shoes 
of the original tenants and cannot claim a higher right 
to eject the transferees from the tenants. Nor can the 
landlord in such a case treat the entire holding as 
having been abandoned or the tenancy to have been 
extinguished. {Suhrawardy and Jack, J J.) RUHINI 
Kumar Das v . Aminuddin Kaviraj. 137 I.O. 668 
-I.R. 1932 Oal. 347=36 O.W,N. 648 = AI.R. 1932 
Oal. 406. 

- ■— -'Rent — Suit for — Decree against wrong person — 

Setting aside. , 

Where a decree is obtained not against the proper i 
person who represents the estate a id the estate is sought 
to be sold in execution of such a decree, the case falls 
within the principle of Khtarajmal v. Datm, 32 Cal. 
296 and the decree is liable to be set aside in revision 
for want of jurisdiction. {Milter, /.) AnaNGA 
Mohan Ray Choudhury v, Nawab Khaje Habi- 
bulla. I.R. 1931 Oal. 801= 134 LO. 306 = 63 O.L.J. 
416= A.I.R. 1931 Oal. 673. 

““ — "^Rent — Suit for — Decree for enhancement and 
for rent — Distinction. 


LANDLORD AND TENANT -Rent. 

Rent — Suit for — Decree passed — Payment of 

decree amount — Right of third party to proceed against 
tenant. 

Where in a suit for rent the Court passes a decree in 
the plaintiff’s favour, there is no danger of the defendant 
being compelled twice over to pay to a third party the 
amount which he pays under the decree. ( Hasan, C.Jf) 
Sunder Devi v. Ujhi Lal. I.R. 1931 Oudh 360 
(2)=132I.O. 798 (2) = 14 O.L.J. 378 = 8 O.W.N. 
646=A.I.R.1931 Ohdh 321 (1). 

Rent — Suit for — Failure of lessee to get posses- 
sion of entire property — Claim for proportionate rent 
— Late stage — Payment of costs. 

A suit by a lessor for rent was dismissed by the High 
Court on the finding that the lessee had failed to obtain 
possession of the whole of the leased properties. In 
appeal before the Board the lessor claimed rent pro- 
portionate to the area, of which is lessee obtained posses- 
sion. 

Held, that though this case for an abated rent should 
have been raised and investigated along with the other 
questions in the case, it would be an injustice, if the 
appellant is prepared to submit to the penalties of his 
failure to raise it earlier, that the respondent should 
escape from payment of rent in respect of the possession 
which he could alone attribute to the kabuliyat. {Lord 
Thankerton.) JOGESH CHANDRA ROY v. EMDAD 
Meah. 69 la. 29=59 Cal. 1012 = 136 10. 398 = 
I.R.1932 P.O. 94 = 36 O.W.N. 221 = 36 L.W. 112 = 
9 O.W.N. 119 = 16 R.D. 96 = 65 O.L.J. 72 = 1932 M. 
W.N. 276 = 13 L.R. 271 (Rev.) = 34 Bom.L.R. 481 = 
A.I.R. 1932 P.C. 28 = 62 M.L.J. 336 (P.C.). 

[D. 38 C. W. N. 1202 (1206, 1207, 1208)]. 

•■■■— -Rent — Suit for fractional share of rent — Main- 

j tainability. 

1 The plaintiffs had sued for a three-fourths share of 
the rent because that was the share to which they were 
I entitled in law. The defence was that the entire rent 
j had been paid to another co-sharer. This defence was 
I negatived. 

j Held, in the circumstances it must be held to have 
I been so negatived with reference to the plaintiffs share 
! of the rent only, that the payment of only one-fourth 
I rent made to another co-sharer was a valid payment and 
that the suit was maintainable. {Waztr Hasan. C.Jf) 
INDERPAL Singh v. Gaya Prasad. 149 I.O. 620 

(1) = 6 R.O. 667(1)= 11 O.W.N. 263 = 18 R.D. 160 

(2) A.I.R. 1934 Oudh 132. 

Rent — Suit for — Lease between parties proved — 

Question of title, if material. 

Where a lease is proved to exist as between the 
parties, in a suit by the landlord for rent no question of 
title to the property arises. {Dunkley, J.) Alakhan 
V. Arumugam Chettiar. 6 I.R. (Rang.) 110 = 146 
1 0. 640 = A.I.R. 1933 Rang. 262. 

Rent — Suit for — Misdescription of holding — If 

fatal. 

\ The mere misdescription of the holding in plaint is 
1 not necessarily fatal to a success in a rent suit. Where 
j the holding described in the plaint is the holding as 
I described in the record-of-rights, but with two plots 
omitted, and the question of what is the correct area and 


The decree for enhancement is separable from the I rent of the holding has been decided in favour of the 


decree for rent. Merely because the two claims are tenant, it does not follow’ that the landlord must neces- 
joined in one suit, it does not necessarily follow’ that if sarily forfeit rent which is found to be due. {James, /.) 
the decree for enhancement cannot be enforced, the BRIJ BILAS Rai z/. Sheo LaGAN. 153 I.C. 323 = 7 
decree for rent also cannot Ije enforced. {Fazl AH, /.) R.P. 330= A.I.R. 1936 Pat. 101. 

RAMNAND Singh v. DaMODAR Prasad. I.R. 1933 Rent-Suit for — Parties . 

Pat. 191 = 143 I.O. 64 = 14 Pat.L.T. 144=A.I.Rj If the suit is not brought against all the tenants in- 
1933 Pat. 196. ! terested in the holding, it cannot be maintained as a rent 
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suit. (J^azl Alt, /.) KESHO PRASAD SiNGH v, j 
Mohendra Prasad. 147 I.O. 200 = 6 B.P. 347=15 
Pat.L.T. 166= A.I.B. 1933 Pat. 582. 

— Suit for — Parties — Claim of abatement. ; 

Where two or more persons have a joint right to any I 
land, they cannot assert it except jointly. In a suit for | 
recovery of arrears of rent by some of the landlords 
against some tenants co-sharers only, a plea of abate- 
ment of rent cannot be put forward by tenants who are I 
on the record. The claim of abatement cannot be esta- ' 
blished in the absence of all the tenants as parties. I 
/.) Abdul Bari Mia v. Ram Chandra 
Majumdar. 6 I.B. (Oal.) 122 = 145 I.O. 593= A.I. 
B. 1933 Oal. 182. 

Rent — Suit for — Parties — Third party claiming 

as purchaser — Interventi on — Procedure, 

Where in a rent suit a third party seeks to be im- 
pleaded as party on the ground that he is the purchaser 
of the holding, his application should set out a verified 
statement that he has purchased the holding and that 
the landlord has accepted him as a tenant. The Court 
may then implead him and enquire into the truth of the 
allegations at the hearing of the rent suit. {Kulioant 
Sahay, /.) UjAGIR SiNGH v. RANI BHUNESHWARI 
KUER. 6 I.B. (Pat.) 236 (1) = 146 I.O. 16 (1). 

— ■ •Rent — Suit for --Plaintiff under contract with 
defendant to pay the whole rent — Plea of contract by 
way of defence. 

Where the plaintiff himself is under contract with the i 
defendant to pay the whole of the rent which he claims, ' 
the defendant is entitled to plead this contract by way ) 
of defence to a suit for rent, and the plea is not a plea 
of set-off ; it is a plea that the plaintiff himself is liable 
to fulfil the obligation which he is seeking to cast on the 
defendant ; and in such circumstances he is not entitled 
to invoke the aid of the Court to compel the defendant 
to do what he himself is bound to do. {Maepherson 
and James, //.) KUMAN UaS z/. KAMESHWAR SiNGH. 
166 I.C. 362=7 B.P. 720 = A.I.R. 1936 Pat. 146. 

•Rent^Suit for — Plea of superior title in third 

person— Sustainability — Repudiation of title — Eject of, 

A tenant cannot terminate his tenancy by repudiating 
the tenancy, or by denying his landlord’s title. Such an 
assertion on his part only gives the landlord a right or 
option to terminate the tenancy and to recover khas 
possession. But the landlord need not exercise that j 
option at all. If he ignores the repudiation, he can still i 
go on receiving rent or go on suing the tenant for rent I 
and in a suit for rent by the landlord, the tenant cannot ; 
urge that another person has a superior title to that of 1 
the plaintiff. 117 I.C. 842 and A.I.R. 1921 Cal. 532, Rel. ! 
on. {R. C. Mitter, J.) RaGHUPATHI v. PaNCHaNANI. | 
168 I.C. 380 -8 B.0. 179 = A LB. 1936 Oal. 609. I 

■■ •Rent — Suit for — Question of title — Whether can j 
be decided, 1 

Where the plaintiffs claimed rent as co sharer land- 1 
lords and both the defendants and the third party who I 
supported the defendants raised the question of title and | 
the same was fully fought out. } 

Held, that the decree of the Court was not vitiated on j 
the ground that a plea of title was decided in the rent ' 
suit. {^Malltk and Jack, //.) AKHIL CHaNDRa ' 


then in arrears was from 9th February to 9th May. On 
1st June the landlord sued for ejectment of the tenant. 
His plaint set out that the tenant had leased his land 
and that he had given him one month’s notice on 18th 
April to quit on 3lst May. The lower Court dismissed 
the suit for ejectment holding that in the former suit the 
landlord had not applied for leave of the Court to bring 
a suit for ejectment. 

Held, that the evidence necessary to prove the two 
cases was not the s.ame, and the former suit was not a 
bar to the second. 

Held also that his cause of action in the second suit 
was not complete until after the tenant had failed to 
comply with the notice to quit and that notice did not 
expire until after he had obtained his decree in the first 
case. 32 Mad. 330, Rel. on. ^Bagulcy, /.) M.R.M. 
A. Cheityar Firm v. Ah Waing. 6 I.R. (Rang.) 
6 = 144 LO. 761=A.I.B. 1933 Rang. 107. 

Rent — Suit for — Suit filed against two pet sons 

— Death of one before decree — Executahility of decree. 

Where a suit for rent is brought against two tenants 
and one of them dies before a decree is passed, the 
decree is not executable against the surving tenant as 
a rent decree but it can be executed as a money decree. 
{Fazl Alt, J.) Ram AN AND SiNGH V. DAMODAR 
PRASAD. I.R. 1933 Pat. 191 = 143 I.O. 64 = 14 Pat. 
L.T. 144= A.I.R. 1933 Pat. 196. 

— •Rent—Suit for — Tenant admitting plaintiff's 
status as landlord — Payment under protest — Third 
party* s possible claim — Conditional decree — Validity, 

Where in a suit for rent the defendant tenant admit- 
ted the plaintiff’s status as landlord but lodged a protest 
on the ground that some third party had claimed the 
same rent from him and thereupon the Court passed a 
1 decree in plaintiff’s favour subject to the condition that 
I the money deposited should not be paid to him till he 
j obtained a decree from the proper Court, declaring his 
title to the property. 

Held, that the condition which the C’ourt had attached 
I to the decree was not warranted and should therefore be 
! deleted. If in such a case a third party claims title, it 
I is for him to bring a suit for a declaration of his title. 

(Hasan, C.J.) SUNDAR DEVI ?». UjHI LAL. I R. 

I 1931 Oudh 350 (2) = 132 LO. 798 (2) = 14 O.L.J. 378 
= 8 O.W.N. 646= A.I.R. 1931 Oiidh321 (1). 

— — — Suit for — Vendor in possession of property 
for one agricultural season — Decree for damages fur 
use and occupatioti. 

Even after the sale of land, the vendor continued in 
possession of the land for an agricultural season. In a 
suit by vendee for rent on the ground of an alleged 
tenancy and for ejectment, 

Held, that even if the tenancy was not pioved, the 
vendor was liable to pay damages for use and occupation 
of the land. (Das and Dunkley, JJf) Veerappa 
ChEtTYAR Z/. KO BA KlN. 148 I.C. 196 = 6 RR 
203 = A.I.R. 1933 Rang. 310. 

Rent — S uspensi on. 

The tenant cannot claim suspension of rent merely 
because the landlord has attempted to extingui^sh his 
rights by means of entries in the record of rights. 
(Graham and Mitter, JJ.) RaJA ReSHEE CaSE Law 


Dutta V. Ramani Ranjon Dutta. 147 I.C. 481= i V, Satish Chandra Pal. I.B. 1931 Cal. 613 = 132 


6 R.C. 345=67 C.L.J. 287= A.I.R. 1933 Cal. 824. j LO. 81=36 O.W.N. 46 = A.I.R. 1931 Oal. 397. 


Rent — Suit for — Rent and possession — Distinct | 

causes of action — Non-compliance with notice to quit, ' 

The claim for rent is a distinct cause of action from i 
that for the recovery of possession. The tenant fell into | 
arrears with his rent and the landlord sued him for two 
months* rent and was successful. The two months’ rent 


— — ^ us pen Si on . 

The fact that the tenant has got a paper decree for 
possession of the demised premisej» will not disentitle 
the tenant from pleading suspension of rent if he had 
in fact been dispossessed. (Graham and Mitter, JJ.) 
Raja ResheeCase Law v, Satish Chandra Pal. 
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I.B. 1931 Cal. 613 = 132 I.C. 81 = 36 O.W.N. 46=A. j 
I.B. 1931 Cal. 397. j 

— — Suspension — Dispossession by landlord— 
Burden of proof — Prior decree allmoing suspension — If 
sufficient — Plntry in finally published record of rights 
— Presumption from — Pcbuttal — Onin . 

In a ('laitn for suspension of rent on the ground of 
dispossession by the landlord from a part of the tenancy, 
the onus is on tlie tenant to prove dispossession and the 
extent of eviction, even though suspension of lent was 
allowed on the ground of dispossession in a suit for rent 
for a previous period. It is for the tenant alfii matively 
to prove that the earlier dispossession continued down 
to the period for which rent is claimed in the present 
suit. It is not for the landlord to ]jro\e that the tenants 
have since been restored to possession. The prior decision 
does not operate as res judicata in a later suit. Further 
where the entry in a record-of- rights finally published 
after the peiiod covered by the prior suit shows that the 
defendants are in pcjssession of the entire holding for the 
entire rent clainiecl, it is incumbent on the defendant 
tenant to rebut the piesumption arising in favour of 
the landloid that there was no dispossession of the ten- 
ants from any portion of the tenancy in re>pect of which i 
the rent is claimed. (Cluha and Bartley^ J/.) JOTIN- : 

DRA Nath Haumu ?>. aswini Kumar Mandat., i 
61 C.L.J. 134 = A I.R. 1935 Cal. 654. i 

. ../tV;// — Suspension — lii'iction by title paramount j 

— Plea of — When 7>altd and maintainable, ! 

In order that the plea of eviction by title pai amount j 
as a ground foi suspension of rent might constitute a 
good defence, three conditions have to be fulfilled : (1) 
the eviction pleaded must be from something which 
actually forms part of the piemises demised; (2) the 
party evicting must have a good title; and (3) the tenant 
must have quitted against his will. Forcible expulsion 
is not, however, necessary. Nor is it necessary for the 
tenant actually to go out of possession. It is enough if 
theie is a change of title by attornment to the person 
with title parjiniount. {Afitter and Patterson^ //•) 
Kaj Kui.shna Prasad i.at. Sinoh Dko Dara- 
HANi ( OAL Concern, I/id. 62 Cal. 346 = 169 I.C. 
98=8 B.C. 257-60 C.L J. 477- A.LR. 1935 Cal. 
368. 

Kent — ^Suspension — Kviction fiom jiart of land 

held in different holdings— Court applying suspension 
of lent — Sobsequent [jerfect partition among co-sharers 
— ( hange of holding — Suspension of rent — How far | 
enforceable. See liENGAL FSTA'l’ES PARTITION ACT, ' 
S. 81. 163 I C. 1024 (2)=A.I.R. 1936 Pat 142. 

Pent — Sitpension — Grounds for — Principles — 

lii'iction by lessoi — What amounts to — Bfitry by agree- 
ment — P.ffect of. 

Fviction \\ Inch entitles a tenant to su.spend payment 
of lent is a doctrine of English Common law, introduced 
in India as one based on justice, equity and good con* 
sciem e. It applies to cases where the rent is a lump rent 
and ev(Ty bit of the leased property is liable for that 
rent. Put there are exceptions to this rule, in which on 
equitable con'^iderations the Cimrt allows an apportion- 
ment of rent and gives a decree for the portion in the 
possessit^n of the tenant. To constitute eviction at law, 
it has to be established that the lessor, without the con- 
sent and against the will of the lessee, wrongfully en- 
teied on the demised property, evicted him and kept him 
so evicted. In other words, to justify the lessee to a 
suspension of rent, the entry by the lessor must be tor- 
tious which implies that the entry must be against the 
consent of the tenant. Any entry by the landlord by 
arrangement with, or with the consent of, the lessee is 
not tortious. Depriving the landlord of his rent is a sort 


LANDLORD AND TENANT— Rent. 

of penalty imposed upon him for his wrongful act in 
withholding the possession fiom his tenant. This 
penalty cannot be imposed upon him, unless his act is 
wrongful and is of such a nature as to give the tenant 
a cause of action in the courts of law*. Where the 
only fact proved was that by some arrangement a portion 
of the leasehold was taken away from the tenant who, 
since then, was all along paying a reduced rent at a fixed 
figure, and the landlord accepted such payment. 

fields there was a case for apportionment of rent, and 
that there was no equity in favour of the tenant for a 
suspension. {fCham Mahomed Noor and Agarraala, 
//.) Kamkshwar Lal u. Butto Kristo Kai. 13 
Pat. 396 = 152 I.C. 992 = 7 R.P. 281 = A.LR. 1934 
Pat. 653. 

Bent — Suspension — Landlord keeping tenant out 

of possession. 

Kent is paid for the use of the land, that is, the ordi- 
nary use of the land as understood by agricultural 
tenants, and if a zemindar through his ow’n fault keeps 
a tenant out of possession, until such time that he can- 
not use the land in the ordinary manner, the zemindar is 
not entitled to rent for that harvest. {Pullan. /.) 
Rajjar V. Ghulam Husain Khan. I.B. 1931 
Oudh 102 = 129 I.C. 326 = 7 O.W.N. 1075=14 R.D. 
660 -A.I.R. 1931 Oudh 12. 

Bent — Suspension — Limits of doctrine. 

If a landlord dispossesses a tenant from a portion of 
the tenure, he is not entitled to recover any rent from 
the tenant until he restores the portion, from which his 
tenant has been dispossessed, to him and it makes no 
diffeience that at some time the tenant is found to be 
in possession of some more lands but not the entire 
tenure. Where the tenants are out of possession for more 
than 12 years of the plot, it cannot be said that they 
cannot recover the same from the landlord and that they 
have made themselves liable to pay rent for the portion 
in their possession. 

IVi Suhraivardy^ J . — It may be that w'here the- 
lessor commits an honest mistake about the extent of 
the propel ty leased including in it some portion ovei 
which he liail no disposing powei or W’as the innocent 
cause of the dispossession of the lessee by a third 
party fiom a portion of the lease hold or otherwise 
acts bonafidCf he is entitled to some relief. {Suhraivardy 
and Graham, J J .) KRISHNA CHANDRA RaY 
SURENDRA NATH BaNDOPADHYA. I.R, 1932 Cal. 
366-US7I.C. 696 = 36C.W.N. 72 = 54 C.L J. 479 = 
A.I R. 1932 Cal. 385. 

[r.38 C.W.N. 1202,(1205)]. 

"‘Bent — Suspensi on — Li nuts of doctr t ne — Ej ect 

ment of fraction. 

W’here dispossession oi eviction by the landlord is 
found and the Court is called on to determine the ques- 
tion of the suspension of rent, no consideiation W’hether 
the rental is a lump rental or a rental at a certain rate 
per bigha or acre enters into the question. The real test 
is whether there was one indivisible tenancy and 
whether there was interference by the landlord with the 
due enjoyment of the premises or any part of them. In 
deciding the lest, however, one may consider whether the 
tenancy consists of separate mouzas or parcels of land 
separately assessed to rent or whether the tenancy is in 
fact and not in law only divisible or indivisible. If it is 
to be held that where rent is assessed at a rate per 
bigha the doctrine will not apply, though it be a case of 
dispossession or eviction by the landlord, the doctrine 
will fail to achieve its object. Doctrine as to suspension 
of rent discussed. (Muherii, /.) SaKHISONA DaSI v. 
PR an Krishna Das. 6 I.R. (Cal.) 213 = 146 I.C. 
398 = 37 C.W.N. 301 = A.I.R. 1933 Cal, 666. 
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Rent — Suspension — Principles ^oz'erning. 

In order to make oat a case of suspension of rent 
the first element that has got to be established is that 
the lands from which the tenants have been dispossessed 
formed part of the original tenancy. It should also be i 
noticed that it is not any and every act of dispossession 
by a landlord which ought to be penalised. A wrong- 
ful or tortious act of dispossession is necessary in order 
that the principle may be applied. (^Mukcrji, /.) ' 
Dharani Mohan Ray v, Sajani Kanta Tar \fdar. 
149 1.0.1117-6 R.C. 706-57 O.L.J. 616-AI.R. 
1934 Cal. 146. i 

'Rent — Suspension — Principles — Lump rent — ! 

Dispossession from part — Effect 

When the rental is a lump rental, and the tenant is 
forcibly and deliberately dispossessed from a part of the 
demised premises, there can be no question of an equity 
to an apportionment of rent; the tentant is entitled to 
entire suspension of rent till he is restored to possession 
of the dispossessed portion. {Mitter and Patterson^ //•) 
Mahomed Ali Fakir Karam Am Talukdar. 
165 I C. 606-7 R.O. 694 = 38 O.W.N. 1202-A.I.R. 
1936 Cal. 134. 

Rent — Suspension —Requisites for. 

Whether the doctrine of suspension of lent i-^ to apply 
or not clearly depends on the circumstances of each case 
in the sense that mere dispossession of the tenant is not 
enough but that it must be found that the landlord was 
a party to it and that too, deliberately (Case-law discuss- ■ 
ed.) {Dhavle and Saundei s, J/,) IIiRA LaL SinGH , 
13ABU RIN KAURI SiNGH. 154 I.C. 1066=7 R.P. 521 , 
= 15 Pat.L.T. 21 = A.I.R. 1934 Pat. 75. 

— . •Rent — Suspension — Tenant evicted from portion 
of p/emises. 

In cases of eviction of the tenant from a portion of 
premises, proportionate lent for remaining portion 
should not be decreed in all cases. Where the value of 
such a tenancy depends upon enjoyment of the whole of 
it, and it might ^\ell be that if the landlord dispossessed 
his tenant of a comparatively small bat important part 
of the tenancy, the value of the latte: would so deterior- 
ate that mere non-realisation of the proportionate amount 
of lent would be an entirely inadequate compensation. i 
It would be the same if the landlord dispossessed the ' 
raiyat of a large slice or of the best lands with the result 
that the holding became uneconomic. Perhaps the 
sound course is to determine what is eqi table in the 
particular case, and that might range from the appor- 
tionment of rent per bigha where the dispossession is 
trivial or slight, in a rapidly rising gradient to entire 
suspension where the interference with the enjoyment of 
the tenancy is considerable. {Macp/ierson and James ^ ; 
//.) Damp Narayan Singh v. Sukaj Narayan 
MISSIR. 14 Pat. 323-7 R.P. 328 = 1631.0.298 = 
A.I.R. 1935 Pat. 38. 

Rent — Suspension — When can be allowed. 

The Courts should be very careful in applying the lule 
of suspension of rent w’hich can only be allowed in ex- 
ceptional cases, and unless the tenants make out a strong , 
case of suspension of rent, such suspeiiaion ought not to ' 
be allow’ed. {A’ulwant Sahay, /.) MoheSHWAR Singh I 
z/. JagESHWAR SINGH. 149 I.C 673 = 6 R.P. 629= ' 
AIR. 1933 Pat. 678. 

* Rent — '*Zaid Mutalba'* — If recoiferable* j 

The rent recoverable is that entered in column 8 of | 
the Khatauni. As explained in R. 180 of the Land 
Records Manual, “the difference, if any, between the j 
amount actually demanded by the landholder and the j 
amount recorded in column 8 is entered as excess I 
demand in column 9. Sums entered as “zaid Mutalba** ! 

Q. D.-II— 78 


LANDLORD AND TENANT— Rights of tenants. 

are not legally recoverable. {Oppenheim, S. M. and 
Drake Brockman, J.Mf) DINA v. TeG BAHADUR 

SiNGii. 14L.R. 670(Rev.) = 17R.D.712. 

Rent-free grant. 

Rent-free grant — Evidence — Long possession. 

In proper cases, the presumption can be legitimately 
raised that a lent-free claim was based upon a grant 
which is lost, though care musjt always be taken to see, 
in these cases, that long possession is clearly established 
to have been enjoyed uutler a definite claim or right in 
such a manner that, in the ciicumstances, it was likely 
to have attracted the notice of the person whose rights 
are adveisely affected by such a claim. {^Dhavlc, /.) 
Kameshwar Singh Bahadur Ramji Misskr. 
149 I.C. 979 = 6 R.P. 677 = A.I.R. 1933 Pat. 685. 

■ Rent- flee grant — Evidence — Long possession and 
non payment of rent. 

Long possession without any tleniaiid or payment of 
rent would be evidence of a grant of rent-free title. 
(A\ C. .Mi t ter, J.) KaNTA MOHAN MaILIK V. 
Makhan Santra. 164 I.C. 186=9 R.C. 158 = 39 
C.W.N. 277. 

— Rent-free giant — Presumption from long posses- 
sion. 

Where a tenant proves that he has been holding the 
land for a long peiiod without paying rent, a piesump- 
tion arises that the 1 nd \\ lent-free. And a suit for 
assessment of lent l)y the landlord brought moie than 12 
years after the claim to hold the land rent free is made 
by the tenant is baired by limitation. /.) 

Kesho Prasad Singh Bahadur v. Tribeni 
Sahay. 6I.R. (Pat.) 213 = 145 I.C. 949-A.I.R. 
1933 Pat. 696. 

Repudiation of tenancy. 

—Repudiation of tenancy — What constitutes — 
Non-transferable occupancy holding — Sale by laiyat — 
Transferee in occupation of pait — Payment of rent to 
landlord by transferee — Transferoi paying lent to 
transferee for lands held by him — If repudiation — Land- 
lord’s right of re entry. See B.T, ACT, S 87. 61 C.L. 
J. 545. 

Right of landlord. 

' Right of landlord — Lien by agreement — P/o 
prsf^nty over attaching creditor. 

A landlord is not entitled to a lien on the crops of his 
tenant for the arieais of his rent, even if there w'as an 
agreement with the tenant to that effect, in priority to 
an attaching creditor, who is not shown to have had any 
knowledge of the agreement. 7 Rang. 100, Ref. (^Das, 
/.) MUTU KUMARA PjLLAY 71. Veerappa. I.R. 
1931 Rang. 141 = 131 I.C. 609 = A.I.R. 1931 Rang. 
160. 

Rights of tenants. 

Rights of tenants — Decree obtained by tenant — 

Executi on — Loss of tenan t rt ght — Rffec t . 

A tenant has no right to execute a decree VNhich he 
had obtained in his capacity as tenant when he has lost 
his rights as a tenant at the time that he sought execu- 
tion. {Keane, S.M. and Oppenhetm , /.Mi) KaLAP 
NATH V. Basdeo Chaubey. 16 R.D. 163. 

“—^Rights of tenants — Dispossession by landlord — 
Tenant's right to indemnity. 

The landlord is bound by an implied obligation to 
indemnify the tenant against disturbance by his own act 
or by the acts of those who claim under him and he is 
liable for damages caused to the tenant. {Guha and 
Bartley, JJ.) WaZUDDIN GAZI V. SAYED AHAMED. 
167 I.C. 363=8 R.C. 102 = A.I.R. 1936 Cal. 464. 
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LANDIiOSD AND TENANT— Bights of tenants. 

Rights of tenants — Planting rees^ 

Where the plots were not groves at the time of the 
lease, no consent on the part of the sub tenant can justi- 
fy the planting of trees by a tenant holding under the 
sub-tenant ; nor the fact that the plots w’ere groves at 
some earlier period. {Oppenhetm^ S,M, and Walton^ /. 
M,) Debi PRASAD V, Nazir Khan. 14 L.E. 94 
(Rev.) = 17 R.D. 114. 

Rights of tenants — Raiyati jote in tenancy--lf 

heritable — Onus, 

In a suit for partition on the allegation that N had a 
raiyati jote in respect of the lands in suit and that N 
died leaving as heirs two daughters, by the heirs of one 
of the daughters claiming a partition and separate pos- 
session of her share, 

Heidy that the mere expression “jote^’ would not 
necessarily lead to the inference that the right of A^was 
heritable. The onus of proof was upon the plaintiffs who 
claimed a share of the land in right of inheritance. It 
was for them to prove that the right of N was heritable. ! 
If the plaintiffs had proved that N's rights were herit- 
able, then the mere fact that the defendant N's son 
took a fresh settlement two years after the death of N 
would not destroy the heritable right of his brothers 
and sisters. (^Lort Williams andM.C, Ghosiy JJf) 
Dhan Gaji V, Nazamaddin Pradhania. 6 B.O. 
476 = 148 I.O. 729 = A.I.R. 1934 Cal. 398. 

Rights of tenants — Rent note — Custom contrary \ 
to — Admissibility of, i 

In considering the respective rights of the landlord ' 
and tenant who has executed a rent note in favour of j 
the former, the terms of the contract with reference to I 
the surrounding circumstances and the previous history | 
of the land should be taken into consideration. But evi- j 
dence of custom in respect of tenancy is inadmissible 
when it is contradictory to the terms of the written 
agreement. {Bakery /.) Narayan Balkrishna Vy 
Shivshankakdas. I.R. 1932 Bom. 496^139' 
1.0.258 -34 Bom.L.R. 959^ A I.R. 1932 Bom. 493. 

Rights of tenants— Village jungle — Right of 

raiyat to cut wood — Patna Dhalbhum estate. 

A raiyat is entitled to take from the jungle of his 
own village v^ithout any pa>ment, forest produce for 
bona fide domestic and agricultural requirements He 
has therefore right to cut and appropriate wood for the 
same purposes. {^Macphersony J.) ISWAR PANDA v, \ 
Emperor. 1301.0.806=32 Or.L.J. 617=12 Pat. 
L.T. 677=1931 Or.O. 227= A.I.R. 1931 Pat. 99. i 
Royalty. 

'Royalty— Joint demise by four lessors (^shebaits) 

— Suit by one for aliquot shase of royalties payable — ' 
Maintainahili ty. 

Where the lease discloses a joint demise or contract, 1 
no one of the four lessors, with or without the consent j 
of his CO- lessors, can sue for an aliquot part of the whole; I 
the suit must be for the whole of the interest demised, j 
else it fails. Where the other co-lessors have refused 
to join with the plaintiff in the hut, and are impleaded 
as pro forma defendants, the plaintiff’s claim must ! 
nevertheless be for the entire amount of the joint interest 
and not merely for his share thereof. (^Lord Alness.^ 

Baraboni Coal Concern, Ltd. v. Gokulananda 
Mohanta Takur. 61 IA. 36=61 Cal. 313=3 A. 
W.B. 193 = 11 O.W.N. 225 = 18 R.D. 112 = 69 O.L J. 
257 = 1934 A. L.J. 295 = 1934 M.W.N. 300 = 36 Boin. ! 
L.R. 390 = 6 R.P.O. 85=147 I.C. 884 = 39 L.W. 291 
= 38 O.W.N. 326 = A.I.R. 1934 P.O. 68 = 66 M.L.J 
399 (P.O.). ' ; 

Royalty— Payment — Under lease^Breach of 

o ntract^Re^payment, 


I LANDLORD AND TENANT—Shikmi tenant. 

, Where the tenant has paid a certain sum as royalty 
to a zemindar for a certain lease, he can recover the 
I amount from the zemindar on breach of the contract of 
! lease in spite of the fact that the plaintiff was a sub- 
lessee and exclusive of any question of privity of contract 
, between them. JiNiyogi and Grille y A, J. Csf) 
Karimbhoy Shamshuddin V. Rudra Pratap 
, Singh. 28 Nag.L.R. 142 = I.R. 1932 Nag. 126 = 140 
I.C. 68(2)=A.I.R. 1932 Nag. 118. 

Shamilat. 

— — Shamilat — T ransfer of land — Shamilat also 
whether passes — Partition — Allocation of land — Effect 
regarding shamilat. 

The rights of a proprietor in the shamilat of a village 
are not a mere accessory to the land separately held by 
him and a transfer of the latter does not ipso facto 
convey any rights in the former to the transferee. 
Where before the partition both the parties were entitled 
to share equally in the shamilat land but the area allot- 
ted to one party at the partition was more than that 
allotted to the other, heldy that such a difference in 
holding did not have the effect of disturbing their vested 
! rights in the shamilat unless the parties intended that 
the shamilat should not be held in equal shares. In such 
a case, the onus is on the party who seeks to disturb the 
j status quo ante to prove an intention on the part of the 
sharers to that effect. i^Shadt Laly C.J. and Broadway ^ 
/.) Ghulam Mahomed v . Mahomed Yar. I.R. 
1931 Lah. 160 = 133 I.O. 892 = 32 P.L.R. 644 = A.LR. 
1931 Lah. 768. 

Shikmi tenant. 

See also SlR LAND, infra. 

Shikmi tenant — Claim to be under proprietor 

— Recognition by landholder— Evidence, 

The landlord issued a notice of ejectment to a person 
as shikmi tenant. The latter however contended that 
he was an under-proprietor. The landlord thereupon 
cancelled the notice by an application in which it was 
stated that the other party had satisfied him and he also 
stated that the existing state of things should continue. 

Heldy that under the circumstances the landlord 
could not be deemed to have accepted the claim of the 
person to be an under-proprietary tenant and that he 
could issue a fresh notice in ejectment as Shikmi, 
{pppenheinty /.M.) RAM BAHADUR SiNGH v. RaM 
L.\L. 16R.D. 664. 

Shikmi tenant — Possession for more than 12 years 

— Shikmi rights whether acquired, 

A proprietor had occupied certain occupancy land for 
13 years. It was shown at the settlement in the column 
of shikmi tenants and the words '^'bila tasfia lagaiP 
entered against the land. 

Heldy that the proper inference would be that the land- 
lord was occupying a portion of the occupancy land and 
that no rent had been fixed on account of the occupation. 
The contract of tenancy would not arise until rent had 
been fixed. In consequence there was no evidence to 
warrant the inference that the status of the proprietor 
was that of shikmi tenant. {^Keancy S, M, and Oppen- 
heimy JM.) DEORAJ UPADHIA v. SitaRAM. 16 
R.D. 208 = 12 L.R. 60 (Rev.). 

“Shikmi tenant — Suit by tenant — Decree against 
shikmi tenant — Decree not executed — Status of shikmi 
if altered. 

Where in an ejectment case the chief tenant obtained 
a decree against shikmi tenant but the same was not 
executed, and he was allowed to remain in possession. 

Held^ that the status of the tenant as shikmi was not 
I altered, {pppenheinty J.M.) RUSTOM v. SUNDER. 
I 16 R.D. 245. 
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LANDLORD AND TENANT—Sir land. 

Sir land. 

See also ESI’OPPEL AND GrOVE, supra, 

■■■' S tr land — Co-sharers — Entry tn decree — Effect, 

Where a person obtains a decree for joint possession 
of sir land and puts it in execution under O. 21, U. 35 
(2), C. P. Code, he is entitled to ask the Revenue Court 
to enter him as proprietor of his share in the sir land 
and such entry will enable him to get his share of the s/r 
land on partition and also enable him to get profits 
though it will not entitle him to take physical possession 
of any portion of it, {Drake B'^ockman^ S,M,) KaLIKA 
Singh z/. basdeo Singh. 16 L.R. 111 (Rev.) = 18 
R.D. 26. 

-Sir land — Co-%\x holder — Right to mortgage 

share 

It is doubtful if a co j/A*-holder can mortgage a share 
of sir and it is doubtful if the mortgagee can have got 
possession on the basis of his mortgage, {Drake Brock- 
man^ S,M, and Holmes^ J. M.) DIP NaRAIN SiNGH 

V, Chandi Shukla. 18 R.D. 119 = 16 L.R. 166 
(Bevj. 

—Sir land — Ejectment of lessee — Procedure, 

In the case of a lessee of sir lands the ejectment 
should be by suit and not by notice. {Smith, /.M.) 
Lal Jogendka bux Singh z/. Bijoy Bahadur 
Singh. 14 R.D. 669=7 O.W.N. 969. 

-Sir land — Exchange — Custom in fargana Kas- 

7oar Raja — Right ^/"shikmi tenant to object. 

According to the customs prevalent in pargana Kaswar 
Raja, sir is capable of being exchanged without loss of 
sir rights. In such a case the tenant who is recorded as 
shtkmi has no right to object, {Smith, J Mj) JAIRRI 
Singh v, Panch Koshi Singh. 16 R.D. 231. 

-Sir land — Land recorded as sir land in 1895 and 
smu — Cultivation after transfer for tivelve years not j 
prooed — Holders— ‘Status of. 

(’ertain land was shown in 1895 as the sir land of the 
respondent and has been so shown ever since. The ap- 
pellants were holding the land since 1915. 

Held, that as the respondents could not have cultivat- 
ed the land for 12 years between 1895 and 1901, the 
land could not be sir and so the holders must be held to 
be occupancy tenants. {Oppenheim, S.M. and IValton, 
J.M.) Sunder v. Ghirdhar Das, 14 L.R. 206 
(Rev.) =17 R.D. 230. 

Sir land — Lease by one co-sharer — Validity. 

A lease, whether permanent or otherwise, of sir land 
jointly held by several co sharers, can only be given by i 
all the co-sharers or joint holders ; a tenant under a | 
lease by one only is liable to ejectment as a trespasser, j 
{Oppenheim, S. M, and Drake Brockman, J, Af.) 
Raghunath Singh v. Mohan Singh. 1936 R.D. 
16 = 16 L.R. 170 (Rev.). 

—Sir land — Lessee pr^dected from ejectment as to 
small undivided portion— If immune from eviction 
from whole plot, 

A tenant of sir land under a permanent lease which 
protects him from ejectment only in respect of an in- 
finitesimal and undivided portion of a plot of the land 
cannot save him from ejectment from the whole plot of 
land taken as a whole. So far as he is an ordinary j 
tenant of sir land, he is liable to ejectment at the suit j 
of the landholder. He might may have been protected j 
by the permanent lease in respect of that area which is 
covered by it. {Oppenheim, S.M, and Drake Brockman, 
J.M.) Raghunath Singh v. Mohan Singh. 1936 
R.D. 16 = 16 L R. 170 (Rev.). 

-Sir land — Mahomedan co-heirs — Entry of names 

—Possession by zuidow, if exclusive and personal. 


j LANDLORD AND TENANT— Sir land. 

! Where the heirs under the Mahommedan Law sue- 
I ceeded to the sir land of a deceased holder but the 
I widow alone entered into possession. 

Held, that her possession was not exclusive or per- 
sonal to herself but was on behalf of all the co-heirs 
who should consequently be entered as ^/'-holders. 
{fCeane,S,M.) AMAN Bibi v. QuaDRATULLAH Khan . 
16 R.D. 390. 

“ Sir I ana — Mortgage before Agra Tenancy Act, 
1901 — Redemption — Character of land not altered. 

Sir land mortgaged before the Tenancy Act of 1901 
resumes its character of sir land on redemption. The 
effect of a misdescription of the land at the settlement 
would not alter the character of the land or deprive the 
proprietor of his rights on redemption {Keane, S, M, 

^ and Oppenheim, J.M,) TiRBENI NAlVi v. DHAJJU. 
j 16 R.D. 406. 

-Sir land— Mortgage of before 1901 mth posses- 
sion If loses character of sir — Occupancy fights — Jf 
can be acquired. 

Sir land mortgaged with possession does not lose its 
character of sir. The right lies dormant and ’revives 
when the mortgage is redeemed. The tenant who holds 
such land cannot, therefore, become an occupancy ten- 
ant. {Knox, J.M.) CHARITRA KOERI v. JaGESHAK. 
1936 R.D. 664. 

"—Sir /and — Mortgage — Nature of land if altered. 

Certain str land was mortgaged along with other lands 
but there was no change in the sir entry. The mortgage 
was subsequently redeemed but the tenants claimed to 
be tenants in-chief on the ground that the land had 
ceased to be sir. 

Held {Oppenheim, J.M. dissenting) that the tenant's 
plea was unsustainable and that the land continued to be 
sir. {Keane, S.M. and Oppenheim, /. il/.) SUKKHU 
NON I A z/. Ram Nath Dube. 12 L.R.401 (Rev.)= 
16 R.D. 45. 

—Sir land— Mortgage — Redemption — Claim of 
exproprietary rights — Time limit. 

Where a co sharer, not in actual or constructive 
possession, mortgages his j/r with possession and the 
mortgagee admits a sub tenant, the mortgagor should 
after redemption of the mortgage claim exproprietary 
rights within six months; otherwise the actual cultivator 
will become the tenant-in-cliief. {D>akc Brockman, 
J.M.) Bishambhar ;Upadhva V. Hamid Khan. 
18 R.D. 100 = 16 L.R. 146 (Rev.). 

-Sir land — Mortgage — Redemption of— Revival 

of rights. 

Sir rights will revive on the redemption of a mort- 
gage. A mistaken entry at the settlement will not affect 
such rights. {Keane, S.M. and Oppenheim, J.M.) 
Dharam Dutt V. Lachhman AHik. 16 R.D 416= 
12 L.R. 145 (Rev.). 

Sir land — Mortgagee of — Transfer of proprie- 
tary right — Right of mortgagee over occupancy right. 

A mortgagee who is entitled to a deciee against the 
mortgagor’s rights in the Sir lands is entitled to claim a 
decree against what is left of them, the occupancy 
rights, though the other part, the pioprietary right, may 
have already passed to the same mortgagee or to any 
other person. {Macnair, J. C.) RAMKUaR BAr v. 
Chhitia Bai. 28 N.LR 166 = 138 I.O. 184 = 16 
N.L.J. 8=I.R. 1932 Nag. 75= A.I.R. 1933 Nag. 81. 

~^Sir land— Permanent lease before sale of pro- 
prietary rights — Rights of tenants, if prejudiced. 

Where a permanent lease of the sir lands was execut- 
j ed three days before the proprietary rights were sold to 
1 th** mother of the lessee, so that the transferee became 
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LANDLORD AND TENANT— Sir land. 

the permanent lessee of the rjr lands and owner of the 
pioprietary rights. 

that the object of the lease was to preserve to 
the vendees of the proprietary rights, all the advantages 
of str and that such a fictitious arrangement could not 
affect the rights of the tenants in occupation of the land. 
(^Drake Bfockmatiy ST A/.) KaM FRASAD I^AL v. 

PHUhAMAN Hhar. 14 L R- 606 (Rev.). 

— Sir /ami — Perpetual lease — Effect. 

I'he execution of a perpetual lease of sd land does not 
destroy the status of sir. In such cases the lessor 
cannot resile fjom the contract anrl the lessees are 
entitled to the benefit tlieieof during their lifetime. 
(Smith, J.M,) LAL JOOKNDRA SlNuH v. PlJOY 
llAHADUR SINGH. U R.D. 659-7 O.W.N. 969. 

Sir land — Planttni* »f }^rove~ Effect of. 

The planting of a grove in tin* sir land does luA 
destroy its character as sir {Drake litockman, S.M. 
ami IIohTies, J.M.') MURAKI LAL v. AMARNATH 
Skih. 14L.R. 806 (Rev.). 

Sir — Proof — Entry in pafets foy 50 years. 

Whete the entrv of o/* in the name of a particular 
person and his heirs lias gone on for the best part of 50 
years and the defendants took the land a'' sub-tenants of 
tlie plaintiff’s predecessors, 

Held, that it was not (jpen to the defendant to contest 
the entiy reg.iirilng the ur chaiacter of tlie land. 
(Keane, J.M ) SadHO SaRAN MiSKA re (JlIAUSA 
RAM. 16 R.D. 220. 

Sir land — Revenue — A/ode of asrcTf/nenP 
Revenue of sir I.iiid in proprietary cultivation should 
be assessed at circle rates aftei i eduction of 25 per cent, 
for propiietary cultivation aiwl should not be valued at 
assumption rates. (Smith, S.M.) AlNUL IIUSAIN v. 
Anil) UUSAIN. 16 R.D. 648. 

Sir land — Sale of — Eutdtnii of expropnetay y 

y lights — Thiid appeal. 

C!ertiiin laiuls, occupied b> guava groves, were 
icrortledin 1333 Kasli as khudkasJu and were in the 
possession (jf the ow’iier in 1334 Kasli. They were there- 
fore technically ur. They weie sold in 1931 and the 
thiee lower (’ourts heltl that the ownei was entitled to 
claim expi oprielary rights. 

//< A/, that the decision was Correct. (Drake Prock- 
man, S.M.) HasaNTI v. SURAJ DlN. 14 L.R. 684 
(Rev.). 

H\\ land — Sale of proprtetat y yi^hts ayid ’loatvcr 

of expropiictayy rights by one eo sharer — Death of 
7'etidee — Vendor becoming entitled to it by inheritance — 
El tit me ni of tenant. 

Two co-sharers owned a plot of str land in common. 
One of tluim sold his propiietary right to the other and 
waived his expiopiietary rights therein. In proceedings 
under S. 36 of the U. 1\ Land Revenue Act, this plot 
was, however, not portioned otC as sir. On the death 
of the vendee, his interest passed to the vendor by 
inheritance and the vendor thereupon sued for the eject- 
ment of the tenant in occupation. 

Held, that the plot rcMiiained sir and that the tenant 
can be ejectt\l. (Oppenheiw , S M, and Drake Brockman, 
J.M.) SW'aRATH RAI V. OanGA lUSHUN. 17 R.D. 
679 -14 L.R. 604 (Rev.). 

— laud iihare of one eo sharer sold to another 
— Paititian amongst ethers ^Mode of. 

Upon the sale of his share in sir land by one co- 
sharor to another co-'^haier without any claim to expro- 
prietary rights, the whole 5//* should in any subsequent 
partition amongst the other co-sharers be divided 
according to the co slmrer’s interest in the khewat, 
(Oppenheim, S. M. ami IValton, J. M.) MaHOMED 


! LANDLORD AND TENANT— Status of tenant. 

Zamirul Hasan Khan zi, Mahomed Masihul 
i Zaman Khan. 14 LR. 403 (Rev.) = 17 R.D. 497. 

. ■ ""Sir land —Sub tenancy of area — Mott gage of 

share —Effect, 

Where the sub-tenants of a major portion of a str 
plot took an extra portion into cultivation under a 
mortgage executed by one of the co sharers. 

Held, that the sub-tenancy related to the entire area 
held. (Drake Brotkman, S.M. and Holmes, J.M.') 
i DIP Narain Singh 7'. chandi Suukla. 18 R.D. 

. 119-= 16 L.R. 166 (Rev ). 

* Sir land — Suit for ciectmcnt fiom some of the 

: plots — Second suit for eiedmeiit from remaining plots 
— Maintainahility, 

'I'he principle underlying the r ule that when once a suit 
. for ejectment lias been dismissed for default the plaintiff 
; has no right to sue again on the same cause of action is 
based on the ground that where the withdrawal of a suit 
or its dismissal for default has resulted in the determina- 
tion of the status of a tenant, he should not be again 
i ernbariasseil by subseejuent litigation. The same con*?!- 
; derations do not, however, exist in the case of tenants 
I and sub-tenants in sir land. If such a tenant was to 
! be allowed to hold foi ever because his landholder wilh- 
i drew a previous suit or allowed it to go by default, the 
I result Would be that ho would acquire occupancy or 
! statutoiy rights, w’hich is directly prohibited by the 
j Tenancy Act. So the fact that the plaintifts w'ho owned 
a very laige holding sued in the pievious case for eject- 
ment of the defendants ftom some of tlie plots is no bai 

■ to their second suit for ejecting the defendants from the 
other plots omitted in the pievious suit. (Oppenhtim, S. 

; M. and IValton, J.M.) DKRI PraSAI) v. NAZIR KHAN. 

, 14 L.R. 94 (Rev.)-=17 R.D. 114. 

I Sir land — Transfer by one co^sharer — Chaiacter 

I of land held by transfeyee, 

I Where a co-sharer selL a portion of his share includ- 
’ big a propoitionate share of jointly held J//* and the 
transferee comes into possession of certain sty lands 
W’hich represent the proportionate area of sir which 
may be deemetl to have been tiansferred along with the 
share transferred, he cultivates by licence of the other sir 

■ holders and does not hold the land independently as his 
^ khudkasht. (Drake Brockman, S. Af.) UniT RaI z'. 
j Tahlu RAI. 14 L.R. 888 (Rev.). 

j ——Sir land — V al nation — Partition case — Statutory 
I rates as correct basts, 

i In a partition case the fairest method of valuing sn , 

I W’hich is tiansferred and becomes the subject of exproprie- 
; fights, is at statutory rates. It w’ould be unfair to 
i the proprietor to value it at shikmi or competition 
I rates. On the othei hand, it would be unfair to the 
I other co-shareis to value it at exproprittaiy rates for 
i those rates represent its value on transfer only and not 
I Its value to the proprietor. (Oakden, SM. and Oppen- 
\ ham, J.Af.) HaNKKY SARAN 7'. JAWALA. 15 R.D. 
237 = 12LR. 125 (Rev.). 

—Sir land— fVrong entry by pahuait — Character of 
j land if changed thereby. 

j A wrong entiy by a patwaii showing str land as ordi- 
; nary land cannot change the character of the land. 
(Oppenhetm, S.Af. and Walton, J.Mf) KULDIP SiNGH 
V. Ganga Barai. 14 L.R. 326 (Rev.) = 17 R.D. 
444. 

Status of tenant. 

Status of tenant — Settlement made by receiver of 

attached land wider Cr. P. Code, S. 146 — Person held- 
ing under such settlement does iiot acquire any under- 
rat yati rights as agatnst pcysofi rightfully entitled to 
possession. 
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LANDLOBD AND TENANT -Status of tenant . 

A settlement made by receiver of attached land under 
Cr. P. Code, S. 146, does not give the per-aon holding 
under such settlement any rights of an under-raiyat. 
The utmost that he can ask for is a declaration that he 
is entitled to retain possession up to the end of the agri- 
cultural year in N\hich the decree Is pronounced by the 
Civil Court, but beyond that he can go no further and he 
is not even entitled to a notice to quit before he can be 
ejected. His possession is merely that of a licensee or a . 
farmer and he is hound to give up poi>sesbion as soon as j 
the attachment is withdrawn as an effect of the decree of 
the competent Court. {^Knlivant Sahay ami Macpher- ! 

//.) JUKWAN Singh v. Kam Sarkkh. 12 
Pat. 261 = 149 I.o. 561 = 6 R.P. 620 (2) - 14 Pat.L.T. 
113 = A.I.R. 1983 Pat. 224. 


LANDLORD AND TENANT— Succession to 

tenancy. 

—Sub-tenancy —Contract of tenancy — Contract by 

sub tenant ivtth tenant to pay latter's rent to superior 
landlord — Lafrilord's riyiht to sue sub tcu 'nt, 

A landlord is entitled to enforce a contract maile liy 
a sub-tenant to the original tenant under which the sub- 
tenant undertook to pay the tenant’s rent to the land- 
lord; and wlien all the parties are before the Court, 
neither common sense nor convenience, equity nor good 
conscience would requiie that the parties should be 
forced into further anti unnecessary litigation. {Lort 
IVtlltanis and M. C. Ghose^ //.) Kill ROD llEHAKI 
Duittl Man CoviNDA panda. 61 Oal 841 = 152 
I.C. 351 = 7 R.C. 263-38 O.W.N. 682 = A.I.R. 1934 
Cal. 682. 


• — "Status of tenant — 'Fenant holding after expiry of 

lease — Status as trespasser ^ if constituted . 

A tenant does not automatically become a liespasser 
on the day when the period of his lease expires. {Dalai ^ 

/.) Khaderu Chamar 7'. Sri n.ath Pande. I.R. 
1931 All. 185 = 129 1.0 653-12 L.R. 36 (Rev.) = 15 
R.D. 162= A.I R. 1931 All. 198. 

Status of tenant — Unregisteied Irate for tivelve 

years — Need for registration —Lease being dodge to 
deprive tenant's rights — Effect. 

Where an unregi.''tered lease for 12 yeais was execut- 
ed by the landholder just before his property was put 
in the management of th^ Court of Wards and it 
appealed that it is a mere dodge to lower the status of 
the actual cultivators who were tenants in chief in 
respect of a portion of the holding, j 

//eld, that the lease being unregistered was inadmissi- I 
ble in evidence and the status of the tenants was not 1 
modified thereby. {Oakden, S.M, and Oppenhctm, jMf) 
Sher SINGH c. BaNWARI SlNGlI. 16 R.D. 106=12 
L.R. 14 (Rev.). 

-—•Status of tenant — Whether a raiyat or tenuie- 
holder — Determination of. See CHOFA \AGPUK TEN- 
ANCY ACT (1908), S. 5. A I.R. 1936 Pat. 63. 
Statutory tenancy, 

Statutory tenancy — Inference ai to permission. 

On a que.stion as to whether the status of a person 
was that of a statutory tenant, the Court can take into 
consideration W’hether it was likely that he could have ^ 
been allowed tf) occupy the land without permission. ' 
{pppenheini, J.Mf) JACESIIAR SHUKI.A (iHURPATI 1 
Shukla. 12L.R. 400 fRev.) = 16 R D. 43. I 

— Statutory tenancy — Person coming in as heir— If ’ 
can claim to be statutory tenant. See OUDH RENT , 
ACT (1886), S. 3 (18). 18 R.D. 716. 

■■ ■ — Statutory tenancy — IVtdoiv — Third person asso' , 
dated in management — Rights of widow and third ! 
person as statutory tenants. i 

A widow being unable to carry on the cultivation, a ; 
third person discharged the arrears and w'as accepted as i 
occupancy tenant along with the widow. i 

Held, that the widow and the third person were co- | 
tenants and should be recognized as statutory tenants, j 
{/Ceane, S.M. and Oppenheim, J.Mf) Lakaiti MAN 
Bhawan Singh. 16 R.D. 669. 

Sub tenancy. 

See also EJECTMENT, ESTOPPEL AND SIR LAND 
supra. 

- ' •‘•Sub tenancy — Arrangement between tenant and | 

sub-tenant for payment of rent — Validity. | 

There is nothing in law which would prohibit a | 
tenant in-chief arranging with his sub-tenant to pay the j 
rent due from the tenant- in-chief direct to the landlord 
and deducting the amount so paid from the rent due to 
the tenant-in-chief. {Oppenheim, J. M.) KhUSHALO 
V. ITWARI. 16 R.D. 388. 


Subtenancy — /llei^al subletting — Recurring 

cause of action. 

When a sub-tenant without a written lease is allow^ed 
to continue to cultivate land for secoiul year it .unounts 
to fresh subletting and is consequently illegal. In s'uch a 
case each snl)letting gives a fresh cause of action. 
{Keane. S M. and Oppenhetm. J. 1/.) Tui.T.A KaM v. 
Bahadur Singh. 16 R.D. 125-= 13 L R. 127 (Rev.). 
Stih tenaniy — /'Possession for several years — Pre- 
sumption of lenCiUal — Applicability of — Possession for 
one year. 

Where the person in possession of .a holding is proved 
to have been a sub-tenant from year to year for a 
number of yeais, a presumption may arise that the sub- 
tenancy was renewed in subsequent years; huttheieis 
no piesumption that a sub-tenancy for a single year 
('ontinued after that ye.ir had expired. {.Snbhedar, A, 
J. C.) (lUT.AncHAND r.'. Harhhaoat. I.R. 1932 
Nag. 44 = 136 I.C. 884 - 14 Nag.L.J. 171 = A.LR. 
1932 Nag. 36. 

’———^Subtenancy — Subtenant — Dental of title of 
tenant — Changed entry tn records — Starting point of 
limitation. 

Where a person is recoided as sub-tenant up to 
a certain date and thereafter as ‘quabiz’ the changed 
entry indicates a denial of the person’s right as tenant- 
in-chief and in the absence of definite evidence should 
be taken as marking of the starting point of limitation. 
{Smith, /.M.) KHALAVVan V. .S.\T RAM. 15 R.D. 
143. 

.Sub tenancy — .Sub-tenant — Elect me nt suit by 

recorded tenant — Plea that plaintiff is not tenant — 
Maintainability. 

In a suit by a reco riled tenant to eject an alleged sub- 
tenant, it is open to the latter to plead in defence that 
the recorded tenant is not a tenant at all. {Oppenkeim, 
S.M. and Diakc lUockman, J. Mf) BlNDH ACHAT. 
Sahi V. SURAJDIN. 1936 R.D. 49. 

Succession to tenancy. 

-Succession to tenancy — Hindu joint family — 

Members taking as joint tenants. 

Where the inheritance to occupancy light is governed 
by S. 9 of the U. P. Rent Act of 1881, the ordinary 
Hindu Law would apply. If the several branches of 
the family are separate, the inheritance would go to the 
nearest relative. Where however the different branches 
are joint, the rights would enure for the whole family 
and the members will continue to be joint tenants of 
the grove land so inherited. {Oppenheim, J.M.') NaND 
Kishore Singh v. Lal Bahadur Singh. 16 R.D. 
611 = 12 L.R. 249 (Rev.). 

Succession to tenancy — Mode of devolution — • 

FJfect of change in the interpretation of law. 

The principle of allowing the method of devolution to 
be changed owing to a change in the interpretation of 
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law is to be deprecated. Thus if a holding devolves 
from niahant to chela for many years, an attempt to 
secure succession by an adoption on the ground of a new 
interpretation of law, cannot be permitted. {jOppenhetm^ 
S. M.) MaHESH KHARTI Z'. Pekshadi Lal. 14 L. 
B. 438 (Rev) -17 B.D. 682. 

Surrender. 

See also KjECTMENT supra. 

Surr ender — Essentials. 

A surrender is not effected merely by the execution 
of a deed unless the deed was executed wdth a complete 
intention to surrender. The making over of the deed 
to the landlord is necessary, and if the deed is made 
over with a promise that the landloid would settle the 
land with a particular person, the surrender does not 
take effect till the settlement is made with that person. 
It is a provisional surrender dependent upon the settle- 
ment of ihe land with that person. {Muhammad Noor^ 
/.) Jagatbandhu DUITA V. Shayam CHANI) 
Bhole. 6 lb. (Pat.) 137 = 144 I.C. 946-AXB. 
1933 Pat. 446. 

— S Hr rend er — Proof. 

The execution of isttfa and the payment of money to 
the persons making the surrender can be taken to be 
sufticient evidence of actual surrender. In such a case 
the fact that the surrender w^as not at the end of the 
agricultural year is immaterial, if the same is otherwise 
acted on by the parties. {Keane y S. M.) NARAIN s^. 
Har Piari. 15 B.D. 624-12 L.R. 266 (Rev.). 

Surrender — Validity of — Const deration — Neces- 
sity for. 

Though cl sun ender is a transfer in .some sense, inas- 
much as by it the limited interest which a tenant has in 
a particulai land i.s transferred from the tenant to the 
landlord and the tenants right is brought to an end, 
unlike a transfer, it does not require consideration, in 
order to be effective. {Mohavied Noor and Aganvalay 
//.) SHEOPRASAI) Sahu V. Deocharan Sahu. 
13 Pat. 390 = 1611.0. 188-7 BP. 74 = A.I.R. 1934 
Pat. 212. 

Surrender — Validity of — Raiyat having; minor 

sons, 

A raiyat has a right unless otherwise precluded to 
surrender his holding if he chooses to do so, and in the 
absence of any fraud or collusion this surrender is per- 
fectly valid. Tliere is no law^ under which a raiyat, who i 
has minor sons, is debarred fiom giving up cultivation ^ 
of his holding if he is not able to cultivate. Unless it | 
can be shown that the sui render by the raiyat was a 
dishonest transaction enteied into with the intention of j 
depriving his sons of their interest in the holdings, the 
surrendei should be upheld, especially when for years ' 
afterwaiils nothing seems to have been done to repudi- 
ate it. A landloid cannot lefuse to accept a .surrender on 
the ground that the tenant as minor .sons. (Case-law 
referred.) ( Mohamed Noor and Asarwala, J /.) ShEO- 
pkasad Sahu v. Deocharan Sahu. 13 Pat. 390 = 
151 I.C. 188 = 7 R.P. 74 = A.I.R. 1934 Pat. 212. 

~ " Sur> ender — Validity of— -Undefined portion of 
holding sue rendered by some tenants. 

The sun ender of an unascertained undefined portion 
of a holding by some of the tenants in favour of the 
landlord is v.'ilid and binding on the parties to it. 22 N. 
L.R. 27, Foil. {Afadiatr, O./.C,) RlNDU v. VlTHOBA. 
27 N.LR. 116- I.R. 1931 Nag. 168-13410.286=. 
A.I.R. 1931 Nag. 169. 

Suitende*" — IVtdoto — Validity of. 

Obiter. —A widow though holding a limited interest 
represents for certain purposes her husband’s estate and 
she is not debarred from surrendering a holding if she 


I cannot manage it. If a widow in the usual course of 
: management settles a land with a raiyat, the raiyat 
! acquires occupancy right in that land. {Mohamed Noor 
I and Agarwalay J J.) ShEOPRASAD SaHU v. DEO* 
I CHARAN Sahu. 13 Pat. 390 = 161 1.0. 188 = 7 R. 

I P. 74= A.I.E. 1934 Pat. 212. 

— -"^Surrender — Wife left in possession by tenant — 
Right of ivife to surrender holding to proprietor. 

Where a statutory tenant leaves the place and places 
his wife in charge of the land, it is competent for the 
wife to surrender the holding to the proprietor and the 
I interest of the tenant thereupon ceases. {Keane^ S, M^ 

' and Oppenheim, /.M.) GaJADHAR MISIR v. BaBU 
I Ram. 16 B.D. 288 = 12 LB. 86 (Rev.). 

I Termination of tenancy. 

I Termination of tenancy — Joint landlords — 

j Lease by — Sale by tenant to one landlord — Effect — Right 
j of other to possession. 

Two proprietors who had a share in a separate 
account in a certain taluk leased the land in question to 
I tenants who in turn sold it later on to one of the lessors, 

I Heldy that as a result of the sale the tenancy ceased 
; to exist and that both the landlords were entitled to hold 
I the land in khas possession. {Hendeisofiy /.) NaLINI 
Kumar ROy v. Kamini Kumar Roy. 164 I.C. 712 
= 7 E.C. 518-60C.L.J. 34 -A.I.R. 1936 Cal. 93. 

Termination of tenancy — Repudiation of land’ 

lord's title by tenants — Effect of, 

I When a tenant repudiates the title of the landlord to 
' the knowledge of the latter, unless the landlord accepts 
I such repudiation , his position as landlord does not ter- 
! minate. {Drltp Singhy /.) Mt. UmrI v, KaLU. 6 
LB. (Lah.) 98 (2) = 1461.0. 343-34 P.L.R. 841- 
: A.LR. 1933 Lah. 491. 

i - Termination of tenancy — Tenancy from year to 

J year — Notice to quit — Necessity. 

I A tenancy to continue from year to year is a continu- 
I ing tenancy so long as the parties are satisfied; and 
though terminable at the option of either party at the 
end of any year, it is not ipso facto terminated at the end 
of every year. A reasonable notice to quit is necessary 
in such a case; and if it is one according to the Bengali 
year a six months' notice expiring with the end of that 
, year and calculated according to the Bengal Calendar 
would be necessary. {Mukerjt and M, C, Ghoscy //,) 
/amiruddin Saodagak V. Hazi Mal Gani Saoda- 
gar. 62 C.L.J. 201. 

Thekadar. 

Thekadar— K\g\ii to grant leases— Les.see from 

at rent below economic rate— If trespasser— 
Ejectment. See AGRA TENaNEY ACT (1926), S. 44. 

1936 R.D. 394. 

—Thekadar — Settlement decree — Provision for 
\ increased jama — Enforcement by taluqdar. 
i A .settlement decree provided as follows: “The claim 
i of the plaintiffs to be under- proprietors is dismissed, 
j A decree is passed for “daswandh’' and for the theka of 
the village. As regards this theka the taluqdar is to 
I have power to fix a new jarna or to assess or amend the 
jama in accordance with the practice prevalent in Shahi 
I times. In any year in which the talukdar is himself in 
: charge of the property or in which the plaintiffs refuse 
j the theka, the plaintiff will be entitled to receive das« 

I wandh from the assets of the village.” 
i Heldy that it was the intention of the decree that the 
1 tenants should be in occupation so long as they paid 
’ jama in accordance with the practice prevalent in the 
Shahi days and that it was not intended that the land 
could be resumed at the option of the taluqdar or that 
the thekadars would be liable to have their jama enhanc- 
ed to an exorbitant extent at the will of the taluqdar and 
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would have to relinquish their land if they were unable 
to pay the amount asked. He can sue for ejectment 
only under S. 53 (3) read with S. 71, Oudh Kent Act 
for non payment of rent. iSmtth, S,A/. and Oppenhetm, 
/M.) LaKHPAT 5/. JAGDAMBA DEVI. 15 R.D. 693 
= 12 L.R. 299 (Rev.). 

— — Thekadar — Supercesston — Procedure, 

It is not permissible for a landloid to superimpose a 
tenant on an existing tenant He must first get rid of 
the old tenant. The same principle applies to thekadar s. 
It is necessary for the landholder to get rid of one iheka^ 
dar before giving the land to another thekadar, (jOppen- 
hetm, S, M. and Drake Brockman^ J. M.') MAHOMED 
AMIR Ali Khan v. ASa Ram. 18 R.D. 341 (2) = 16 
L.R. 449 (Rev.). 

Transfer of tenancy. 

Transfer of tenancy — Death of transferor with- 
out issue — Right of transferee. 

If a tenant after having made a transfer which is 
valid as against himself and as against the landlord 
were voluntarily to surrender his tenancy, the law will 
presume that the tenancy has a continuance in order to 
w^ork out the rights created by such a valid transfer. 
The principle has however no application where the 
tenant right comes to an end by operation of law, that 
is when the tenant dicij without heirs entitled to succeed 
under the law. The determination of the tenancy in 
such cases enlarges the rights of the landlord and gives 
him a right to immediate possession leading to the for- 
feiture of the rights of the transferee in the land. 
\Subhedar, A./.C.) BALDEOPRASAD v. PREMNARAIN. 
28 N.L.R. 93=I.R. 1932 Nag. 110 = 139 I.O. 369 = 
A.I.R. 1932 Nag. 107. 

" " ‘— Transfer of tenancy — Operation of — Duration 
— Custom varying the terms of the lease — Permtssi- 
btlity. 

In the case of a lease for a long term of years, as for 
example a lease in favour of a miadt sarbarakar, 
for a fixed period, the lessee has security of tenure and 
may with the consent of the lessor alienate his interest 
but his interest and that of his transferees is none the 
less temporary and for the period of the lease only and 
no amount of transference by contract, succession or in- 
heritance duiing the period of the lease can create a cus- 
tom to vary the terms of the lease and override the 
stipulation for a fixed period. A miadi sarbarakar has 
a temporary tenure and for the peiiod of settlement only. 
iCourtney-Terrell, C. J. and Kulwant Sahay^ J.) 
Rani Harsamukhi Dasi v, Parsuram Hidhar Rai 
Dalbehera. 11 Pat. 767 = 141 1.C. 340 = I.B. 1933 
Pat. 63= 14 Pat.L.T. 743 = A.I R. 1933 Pat, 74. 

, ^Transfer of tenancy — Relinquishment of agri- 

cultural holding — Absence of delivery of possession. 

The interest of a tenant in an agricultural holding is 
no more and no less than a posse.ssory interest and if 
possession is not delivered, the transfer cannot be said 
to be a transfer of that interest. {Hasan^ C,J, and 
Ktsch.J^ Amar Nath Singh rc Har Prasad 
Singh. 7 Luck. 425 = LR. 1932 Oudh 126 = 136 I. 
0. 333 = 8 O.W.N. 1369 = 16 R.D. 785 = 13 L.R. 20 
(Rev.) = A.I.R. 1932 Oudh 79. 

——‘Transfer of tenancy — Tenancy prior to the T, 
P Act, 

A tenancy which came into existence before the Trans- 
fer of Pioperty Act was passed, whether it was of home- 
stead or of agricultural lands, is not transferable. Only 
two exceptions have been engrafted on the rule by the 
case-law on the subject: (1) where the lease was for 
building and residential purposes or where, as a matter 


i LANDLORD AND TENANT — XTuder-proprietarsr 
rights. 

i of fact, piece a buildings were elected without objection 
by the landlord, and (2) where the transferability has 
been proved by custom. (Case-law discussed.) {Sukra- 
i wardy and Graham, //.) KaMALA Mayee DaSI v., 
Nibaran Chandra Pramanik. I.R. 1932 Cal 388 
= 1381 C. 72 = 36 O.W.N. 149 = A.I.R. 1932 Cal. 431. 
Trees. 

Ste aljo ABADI and RIGHTS OF TENANTS, supra. 
Trees Right to — Landlord to cut and remove 
—Penal Code, S, 379. 

1 So long as the trees stand, a raiyat is entitled to use 
and enjoyment of them, and the landlord is not entitled 
to disturb that enjoyment. Wheie therefore persons cut 
, and remove such tiees on behalf of the landlord, against 
i the consent of the raiyat, they cannot be said to have 
any bona fide claim to the tiees, and are liable to convic- 
tion of theft under S. 379, I. P. Code. {Rowland, /.) 
Baldeo Narayan Chaudhury i . Emperor 160 
I.O. 443 = 8 B.P. 364 = 37 Or.LJ. 309 (1) = 16 Pat. 
L.T. 891 = 1936 Cr.C. 68 = A.I.B. 1936 Pat. 38. 

- •T tees — Right to produce of. 

Under the ordinary law the ownership in trees stand- 
ing on tenancy lands is always with the landlord, but 
I the tenant is entithd to the natural annual pioduce of 
I such trees. This is the general law, though it may be 
; controlled oi varied by contiact or custom. {Pollock, 
A,/,C.) Singh A i Karan jklal v. Singhai Khu- 
1 SHALCHAND & Co. 160 I.c. 990 = 8 R.N. 202=18 
I N.L.J. 172. 

— ■ ^T tees — Right to limber and fruits. 

It is a settled law that the timber of the trees stand- 
1 ing on the holdings of tenants, w hether occupancy or ex 
i proprietary tenants, belongs to the Zamindar. As re- 
gards the fiuits it is also an equally settled law that a 
tenant has a right, in the absence of a contract to the 
contrary, to appropriate the fruits growing in his hold- 
, ing, whether they were planted by him or not. If there 
I is any contract to the contrary reserving the right to 
appropriate the fruits of the trees for the Zamindar, it 
: is for the Zamindar to set up and prove that contract. 

' When a land is let out to a tenant by a Zamindar it is 
' to be presumed that it is let out with trees. {Ganga 
Nath, /.) JAOAI KURMI V, IlARAKH RAJ SiNGH. 
165 I.C. 116=7 R. A. 897= 1936 R.D. 179 = 1935 A. 
W.R. 473. 

Trespasser. 

See also Sta I BS OF TENANT, supra. 

— T respasser — Suit for damages for use and occu- 
pation against trespasser — Maintainability , 

The action for use and occupation is founded in the 
• English Common law upon a permission, expressed or 
implied, giving rise to a presumption that a reasonable 
, compensation for the use of the premises has been 
agreed upon between the parties, so that the action is 
1 not, according to English authorities, maintainable 
against a wilful trespasser who sets up a tenancy from a 
third person claiming adversely to the plaintitf. But in 
India, actions of this kind against trespassers are re- 
: cognised. See l7 Cal. 541; 22 Mad. 149, A.I.R. 1925 
■ Lah. 196; A.I.R. 1928 Nag. 118. The question, how’- 
i ever, was left open. {Doraisiuamt Iyer, C.J.') HU- 
SAIN Bl V. ABDUL Rahiman Saheb. 8 MyS-L-J. 
443. 

-Trespasser — Suit by tenant to eject — Maintain- 

' ability— Burden of proof. See BURDEN OF PROOF— 

I Suit by tenant against trespasser. 60 C.L.J. 

I 225. 

j Under-proprietary rights. 

1 See also EJECTMENT AND MERGER, supra. 



1247 


1248 


THE QUINQUENNIAL DIGEST, 1931—1935 


XANDLOBD AND TENANT -Under proprietary 

rights. 

Undi-r proprietary nfihts — Claimi to — Cogm- 

zabihiy by Civil C ain't s. 

Claims for sub settlement or for under-proprietary 
rights (.an be entertained ami decided by the Civil 
Courts of the [rrovince of Oudli regardless of the fact 
that such ( laims were not recognized by the Settlement 
Courts. 4 O.W.N. l5, Ref. {Sisbeshivur Nalh^ /.) 
jAMWANTi Kunvvar V. Chktan DAS. 8 Luck. 129 
-1411.0 706 - 1 R. 1933 Oudh 75 = 9 O.W.N. 746 
= 16 R.D. 499-13 L.E. 328 (Rev.) = A.I.R. 1932 
Oudh 290. 

dJiidcr proprietary riythts — Claim to — Rtstora- 

tion of proprietary rights followttii^ ford Canning's 
Proclamattcn — Defendant^ full proprietors prior to. 

The only effect of the general restcnalion of proprie- 
tary rights following I.ortl ('anmng^s Proclaniation of 
1859 is the re.stor.ition of the rights (jf the subordinate 
proprietrijs which had been h(*ld against the proprietors 
the confiscation. Lven betoie the confiscation, 
the defendants w'eie admittedly the full proprietors. So 
no question of restoration of under-pioprietary rights 

aiises. 4 ().\V\. l5 and 7 O.W.N. 703, Kef. {Hnli^ 
ri/nvar Nath, /.) fAMWAN'II KUNWAK v CHKTAN 

DAS. 8 Luck. 129-1411.0 706 -I.R. 1933 Oudh 
76 = 9 O.W.N. 746 - 16 R.D. 499 = 13 L.R. 328 (Rev.) 
-A.I.R. 1932 Oudh 290. 

Urban area. 

■ ” /// ban area — Old C awn pore. 

Old Cawnpore has for many ycar.s been within the 
Municipal area of ('awnpore and is now an urban area 
and not agrhultural land. {Youngs J.) SUBHADRA 
Kuar Ram .Srwak. 149 I.C. 807 = 6 R.A. 985- 
17 R.D. 1086=14 L.R. 869 (Rev.) = AlR. 1934 All. 
288. 

" Urban aiea-Sttes of factories and /lousrs — 

Nature of posiesston of occupur — Presumption, 

Although in an agricultural village occupiers of houses 
are pifrsuined to bo rtyas or licensees, unless the contrary 
is proved , the position is materially different wheie the 
land in dispute lies in an urban ar(Jii which cannot he 
chai.icteiised as an agricultural village. Where the 
land.s in dispute, whiih w ere once tlie sites of factories 
and houses, lie in a "</is!>a or town and there is no 
eviderree of the origin of the posse.ssioii of the original 
owner, it cannot be presiinieil that he was let in posses- 
sion as a lii'cnsee or that he had otherwise permissive 
possession on behalf of the landlord. ( Nianiatnlla/i, /.) 
AMJAD Aid Dhafoor Mahomeu khan. 1521. 
€.25 =7 R.A. 315 1934 A.L. J. 1247 = 18 R D. 441 = 
15 LR. 562 (Rev.) = 4 A.W.R. 346-A.IR. 1936 
All. 76. 

Uthandi tenancy. 

— f libandt tenancy — fiu idcnts. 

The incidents of utbandi holdings vary under the in- 
/Inence of custom. I5ut the out.standing general concep- 
tion of all such holdings is that the larul w’hich is speci- 
fied remains the khas khamai land of the landlord and 
the raiyat is allowed to occupy it for a season or for a 
year and the raiyat pays rent at a given rate for so much 
of it as he cultivates during that term. The landlord is 
mA lH)und to give the land to the same raiyat nor is the 
raiyat Ixjund to take it in the next season or the next 
year. In some places there is a cu.stom under which the 
raiyat ha'< a sort of lien which entitles him to occupy the j 
lands for tliree years if he elects to do so; and there is > 
an implied agreement that if w'ithout fresh rates being 
fixed, the raiyat occupies the lands for the next season or j 
yeai, he w’ould pay at the same rate also for the lands 
he may cultivate during the period of such occupation. 
Utbandi raiyat held not entitled to notice under S. 106, 
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T. P. Act. (A/ukei/i, J,) SURENDRA NATH SARKAR 
V. Raidya Na I'H Mukekji. 60 Cal. 681 = 6 I.R. 
(Cal.) 177 = 146 I.O. 66-37 O.W.N. 336-A.I.R. 
1933 Cal. 609. 

Warapath land. 

Warapath land — Reverter to waram — Exchange 

of fresh patta, if necessary. 

A succeeding land-holder can revert to waram rates 
in a warapath village even though during the interval 
paltas have pioviried for cash rent, (f Caller and 
Kushnan Pandalat, JJ,) FOULKKS z>. KaNDASWAMY 
PiLLAi 65 Mad. 994 = 142 1.C. 99 - 1 R. 1933 Mad. 
191=37 L.W. 49 = 1932 M.W.N. 767 -A.I.R. 1032 
Mad. 739 = 63 M.L.J. 949. 

Zamindar. 

.Ytv abadi, Abandonment admission to 
tenancy and Customary Dues, supra. 

Miscellaneous. 

-Miscellaneous — Pradhani tenure — Hat held by 

Pradhan — Suit by zamindar for injunction to reNtrain — 
Zammdar*s right to injunction. See INJUNCTION — 

Hat. 62 C.L.J. 123. 

Miscellaneous — Temporary oxvuer — Acts when 

binding on ultimate owner. 

It is as impossible to lay clown that all the acts of a 
temporary owner are binding on the ultimate owaier as 
that none of them are binding. Act done honestly in 
the ordinary course of business w’ould be binding, but 
when a definite allegation of collasion is made an en- 
quiry is at any rate necessary. {Oakden, S. M, and 
Smith, /.M.) Jagannath Singh v, Dwarka 
PR A. SAD. 14 R.D. 642. 

LAND TENURE — Agraharam — Isability for lodi 
dues, 

Agraharam are ordinarily held cm a single and indivi- 
sible tenure and .igraharamclars are jointly and severally 
liable to the Zemindar for the jodi due on the entire 
agraharam in the absence of any contract to which the 
zemindar is a party apportioning the jodi on tlie various 
sub-divisions nf the agraharam made by the agraharam- 
d.irs inter sc, 11 L.W. 523, Foil; 56 M L.J. 273 and 
54 M.L.J 30, Dist. Where ,i joint and several decree 
was passed against the agraharamdais with respect to 
the payment of the amount of jodi decreed against them 
and it is not pleaded there was any arrangement be- 
tween them and the zamindar, and consented to by him 
wdrich entitles them to say that the jodi amount should 
be apportioned, and they were not alienees of separate 
portions of the agraharam, 

Held, the liability of each of them cannot be limited 
only to the jodi proportionately payable on the lands in 
his possession. {Madhavan Nan, J.) S AM PATH 
Ayyangar V, Raj\h of Venkatagiri. I.R. 1931 
Mad. 348 = 1291.0. 828 = 33 L.W. 284 = A.I.R. 1931 
Mad. 51. 

Anubhavam tenure — Test — Grantee paying 

Government assessment and definite quantity of produce 
to grantor but taking all rest to himself — Redeeniability, 
See Malabar Law. A.I.R.1935 Mad. 682. 

■ Cantonment — Cantonment lands — Proof of title 

to. 

Where the respondent claimed certain lands compris- 
ed in a Cantonment as his own and claimed compensa- 
tion therefor under the Land Acquisition Act, it is 
incumbent on him to prove his title lo it affiramativeiy. 
Where the evidence adduced by him only showed that 
he was in possession of the building in those lands from 
1900 or even earlier, and that no government assess- 
ment was ever paid by him not apparently had the 
land ever been assessed but there was no entry in the 
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land registers as private property but on the other hand ' 
an entry in the mouzawari register shojved the land as a 
mehal “Khas Sircar/' it was held that the respondent 
had failed to make out his title to the lands and that it 
was not in any way inconsistent N\it!i a mere Cantonment 
tenure, carr>ing with it no property in the land. He 
was therefore entitled to compensation only for the 
house built by him and not for the land, George . 

Lowndes.') THE SECRETARY, CANTONMENT COM- 
MITTEE, Barrackpore V. Satish Chandra Sen. 
57 I. A. 339 - 68 Cal. 868 - 33 L. W. 41 = 63 O.L. J. 1 = 
33 Bom.L.R. 175 - 130 I.C. 616 - 1931 A L J. 249 = 
I.R. 1931 P C. 72 = 36 C.W.N. 173 = 34 P.L.B. 466 = 
1931 MW.N. 41 = A.I.R. 1931 P.O. 1 = 60M.L.J. 
142 (P.C.), 

Canton nient — C antonrn ent tenure — Ori^t n and 

nature. 

Land comprised in the various Cantonments in diffei- 
ent parts of India was originally accjuired by Govern 
ment for military purposes, hut private individuals were 
allowed to erect houses upon various plots. Government 
appear to have encouraged this form of development as 
providing a simple solution of the varying demand for 
officers' quarters, and to have lecognized, subject to , 
certain restrictions, rights of private ownership in the , 
buildings, while at the same time retaining in themselves , 
the property in the soil. This is sometimes referied to 
as ‘‘military or cantonment tenure.” {Str Gtori^e 
Lozvndes] THE SECRETARY, CaNTONxMENT COxMMIT- 

tee, Barrackpore t;. Satish Chandra Sen. 67 
I. A. 339 = 68 Cal. 858 = 33 L W. 41 = 53CLJ 1 = 
S3 Bom L R. 175 = 130 I.C. 616 = 1931 A.L J. 249 = 
I.R. 1931 P.O. 72 = 35 C W.N. 173 = 34 P.L.R. 455 - 

1931 M.W.N. 41 = A.I.R. 1931 P.C. 1 = 60M.L.J. 142 
(P.O.). 

— — Chaukidari chakran lands included in patni 
settlement — Resumption and transfer to Zamindar — 
Zamindar entitled to rent in addition to patni rent. See 

Bengal chaukidari Chakrams Act. 36 O.W 

N. 697. 

Chandua tenure — Nature and incidents of. See 

Oris.sa Tanancy act, Ss. 4 and 236. 16 Pat. L. 
T. 868. 

Chota A^agpur — Talabi brahmatter — Fixed rent 

for oner hundred years — Slight variation uthse(/uenily 
— F4fect of — Presumption of fixed jama 

Where the rent receipts relating to .i ceitain talabi 
brahmatter land in a certain mau/a in the Hirbhum 
District in Chota Nagpur, successively for over a hun- 
dred years show that a particular fixed sum has been the 
rent charged for the tenure, a mere change of one pie in 
the Record of JCights prepared after those hundred yeais 
will not affect the tenant’s rights to a fixed jama. Such 
a mere unexplained variation is insufficient to destroy 
the tenant’s right to a fixed jarna. The presumption in 
the above circumstances is that the rent is a fixed one. 1 
W.R. 230 and 4 W.R. (Act 10 Rulings) 33, Kef. 
{^Maepher^on and Dhavle^t //•) RaJENDRA NakayaNA 
Singh Dpo v, Bihari Lal Chakkavarty. ll Pat. 
669 = I.R. 1932 Pat. 186 = 138 I.C. 419 = A I.R. 1932 
Pat. 157. 

Chota Nagpur — Talabi brahm.itter tenure. 

In Chota Nagpur Province especially in the Slanbhum 
District the tenures known as talabi brahmatters among 
others take rank among the hereditary tenures at a fixed 
rent not liable to enhancement. These tenures escheat 
to the Crown and not to the zamindars. (Afaepherson 
and Dhavle, J J.) RAJENDNA NARAYANA SiNGH Deo 
V, Bihar! Lal Chakravarty. 11 Pat. 669=I.R. i 

1932 Pat. 186 = 138 I.C. 419 = A.I.B. 1932 Pat. 167. i 

Q. D.~II— 79 
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Chukam lease — Tenant mere under-raiyat — If 

acquires permanent right of occupancy. Atv LEASE — 

Construction. 39 O.W.N. 454. 

Darputni — Nature of — If permanent tenure. See 

Words and Phrases— Darputni. 62 O.L.J. 67. 
Darputni — Darputnidar— Mineral rights. See 

x\DVERSE possession— Mineral rights. 

-Dai patni holding — Accretion to — Right of 

tenant holiling fiom the Zamindar. See ALLUVION 
AND Dh.uvian. A.I.R. 1934 Cal. 111. 

' Desabandam inam — Alienability. See GRANT 

— Desaiundam inam. 68 M.L.J. 16. 

Gamal lands {Mysoi e)~-Propei ty in. 

Gamal lands in Mysore attached to unalienated 
villages are lands at the disposal of Government and the 
proprietaiy interest tneiein, apait fiom the light of 
pasturage, does not vest in the villagers, {Poratswamt 
/yer.CJ.) THE GOVERNMENT OP MYSORE:'. RaMA 
Kao. 10 Mys. L J. 110. 

Ghahoalt tenure. 

By their very natuie the ghatioalis were inalienable , 
this IS not affected oi altered by Regulation XXIX of 
1814. {IVort and Khaja Mahomed Noor^ J/>) 
ABDUL Rahim (Iohind r.Af. Sin(;h. I R. 1932 
Pat. 263=139 I.C. 863=13 Pat. L.T. 224 = A.I.R. 
1933 Pat. 117. 

Ghaiivah tenure — Ghatwal — Dismissal of ghat- 

7val — Power of Maiji strafe — Suit in Civil Court — 
Forfeiture of tenure. 

(1) In the case of a ghatvvali tenure a Magistrate has 
juiisdiction to dismiss a gliatwal. (2) Such an order 
' of dismissal cannot be questioned in the Civil Court and 
the officei passing the dismissal ordei should be presuin- 
, ed to act within the scope of his authoiity. (3) The dis- 
missal of a ghatwal carries with it the forfeiture of his 
'.tenure. {^Suhrawai dy and Graham^ //.) PlTAMBAR 
' Laik V. Mati Lal Laik. 135 1 0. 275 = LR. 1932 
Cal. 83--- 64 O.L J. 205 = A.I.R. 1932 Cal. 77. 

Ghativali tenure — Ghatwa's — Position of. 

The question whether the interest of the ghatwals is 
' co-ordinate with that of the /erniiular o jsubordinate to 
him is a question of fact. A gliatwal's nferest may not 
necessarily be that of a suhorrlinate teniue-holder. The 
fact that a land is within the ambit of one’s zemindari 
, does not necessaiily sliow that the holder of the land is 
subordinate to the zemindar. His lights may be co- 
ordinate with him. Where however in lieu of his hold- 
ing the tenuie, the gliatwal pays soiiie rent to the 
zemindar, he is a tenureholder under him. The fact 
' that as a part of cou'-ideration for holding the tenure, 
the ghatwal has to render service^ to the Government, is 
in no way derogatory to the position of the zamindar 
who is the proprietor of the tenure. (Afahomed Noor 
and Aganoala. //.) MUKTAKESHI PaTRANI v. MID- 
napur Z AMIN d ary Co., LTD. 13 Pat. 617 = 156 I. 
C. 136 = 7 R P. 691 = A.I.R. 1935 Pat. 33. 

Ghatwali tenures — Government ghativali — Inti- 

dents of. 

The incidents of a Government ghatwali are that it is 
hereditary, indivisilile, and inalienable, but the rule as to 
inalienability may be relaxed by the Government in 
certain cases and the tenure may be alienated by the 
special permission of the Government. A Government 
ghatwal while he enjoys ceitain special privileges also 
suffers from this disability that he can at any time be 
dismissed by the Government for misconduct. If the 
Ghatwal holds the ghatwali tenure subject to the pay- 
ment of a fixed and established annual sum and the 
performance of certain duties for the maintenance of 
the public place, he will be liable to be dismissed by the 
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Government on failure to discharge either of these 
obligations. {Fazl Ali and Saunders, JJ,) RANI 
SONABATI KUMARI V. KAJA KiRTIVANAND SINGH. 
14 Pat. 70 = 167 I.C. 433 = 8 R.P. 121 = A.I.E. 1936 
Pat. 806. 

Ghatioali tenure— Government ^hatwalli — Sur 
plus proceeds of last holder — Liability for rent falling 
due during his lifetime^ 

It is well settled that any surplus proceeds of the pro* 
perty which acciued due during the lifetime of a Govern- 
ment ghatwal’s preilectssor and have come into his 
hands can Ixj followed for the purjiose of lealising the 
rent foi which such predecessor was liable in his life- 
time. (^Fatl Ah and Saunders, J J.) Rani SON A B ATI 
Kumaui z/. Raja Kiri YANAN i) Singh. 14 Pat. 70 
= 167 I.C. 433 = 8 R.P. 121 = A.I.R. 1935 Pat. 306. 

Ghatwalt tenure — //and we Raj — Status of. 

There can l)e no doubt that the ilandw'e estate was 
in its origin and has continued to be a Government 
ghatwali estate possessing all the incidents of a Govern- 
ment ghatwali. There is nothing in the Sanad of 1780 
or in the proceedings of the Decennial or the Permanent 
Settlement to show that it was intended that the ghat- 
w'als of Handwe should by reason of the inclusion of 
their estate in the Zamindari of Kharagpur occupy a 
status diffeient from that which they occupied before. 
The status held by the llandwe ghatwals before the 
Permanent Settlement was that of the talukdars who 
were declared to be the proprietois of the soil by Regu- 
lation VIII of 1793, but by reason of the fact that they 
dill not take steps to have their taluks separated from 
the Kharagpur Zamindari either under the provision.s of 
the aforesaid Regulation or the Regulation of 1801, their 
status was converted into one of dependent talukdars. 
Their failure to apply for separation merely deprived 
them of the right to separation, other rights remaining 
unaffected. The position of tjie proprietor of the 
Kharagpur estate is that ot a superior landlord or one 
who is entitled to rcdise aceitain rent from the Handwe 
ghatw.ils, bat the holders of Handle pri^perties possess 
all the rights which usually go with the pioprietorship 
of the soil. ^Fazl Ah and Saunders, JJf) R.AN1 
SONAHATl KUMARI V. RAJA KlR'l YANAND SlNGlI. 
14 Pat. 70 = 167 I.C. 433 = 8 R.P. 121 = A.I.R. 1936 
Pat. 306. 

Ghatwali tenuie — /mluston of Government 

i>hahoalt tn a Zamindari — Effect of. 

A (ioverrrment ghatwali iloes not cease to be a 
Ciovernment tenure merely by reason of its inclusion in 
a Zamindari estate and rts being a unit in the asse.ssnrent 
of that estate, unless such inclusion can be shown to 
have amounted to a release by the Government of the 
ghatwali services or to a grant to a third party of the 
right to receive them and of tire right to appoint a 
ghatwal. {Fazl Ah and Saunders, JJ.) RANI 
SoNAiLATi KUMARI 7/. Raja Kirtyanano Singh. 
14 Pat. 70 = 157 I.C, 433= 8 RP. 121=A.I,R 1936 
Pat. 306. 

— — -(ihatwali tenure — Korkar — Right of occupancy 
by custom. .SV^ CHOTA NAGPUR TENANCY ACT (1908) 
Ss. 64 (3) AND 77. 13 Pat. L T. 781. 

Ghatwali tenure — Record of rights — Entry it , — 

Presumption of correctness, not affected by the incidents 
of ghativali tenure. 

The mere existence of a general legal proposition that 
non -accrual of a right of occupancy is an inherent inci- 
dent in a ghatwali tenancy, would not rebut the statutory 
presumption that the record of rights is correct until the 
contrary is proved by evidence, any more than the 
general proposition that a landlord is entitled to all 
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land within his estate would rebut an entry that a certain 
raiyat possesses a right of occupancy in his holding. 
Least of all would it do so in Chota Nagpur, where it is 
common knowledge that in such tenancies a local custom 
or usage exists that a right of occupancy can accrue even 
as regards agricultural land settled with a new raiyat 
and much more so where the land is Korkar, {Mac- 
pherson and Scroope, //.) BiMALA PRASAD KANJILAL 
V. Hare Krishna rai, 11 Pat.464 = I.R. 1932 Pat. 
225 = 139 I.C. 386 = A.I.R. 1933 Pat. 67. 

Ghatwali tenure — Shikmi ghatwali — Alienability 

— /^ase beyond the life time of ghatwal — Validity, 

By their very nature the ghatwali s are inalienable. 
The skikmt ghatwal had to perform police services at 
the time of the grant. TherZ/z^w/ ghativali when \t 
was created, was nothing more than a subdivision or at 
the most a sub-rnfeudation in relation to the ghatwali 
itself and it cannot take upon itself a higher right than 
that of the ghatwali. The shtkmi ghatwali s are there- 
fore inalienable and the skikmt ghatwal has no power to 
grant a lease which is valid beyond his lifetime, (case 
law discussed.) {IVort and Khaja Mahomed Noor, JJ) 
ABDUL Rahim v, Gobind Lal Singh. I.R. 1932 
Pat. 263-139 I.O. 863 = 13 Pat.L.T. 224 = A.I.R. 
1933 Pat. 117. 

— Ghatwali tenures — Types of. 

Very broadly speaking, Ghatwali tenures may be 
said to fall under two classes : (1) those created by the 
Government or the ruling power and (2) those created 
by the Zamindar or the holder of a Ghatwali estate. 
There is also another class of Ghatwali tenures which 
though created by the Government have, since their 
creation, and generally at the time of the Permanent 
Settlement, been included in a Zamindari estate and 
formed into a unit in its assessment. These last Ghatwali 
tenures are really a branch of class (1). {Fazl ,4h and 
Saunders, JJ,) RaNI SONARATI KUMARI v, RaJA 
Kiutyanand Singh 14 Pat. 70 = 157 I.O. 433 = 8 
R.P. 121 -A.I.R. 1936 Pat. 306. 

Grama Natluuir — Incidents of — Right of 

Revenue authorities — Public user — Effect of — Burden 
of proof. Sec Gram A Nath AM. 1931 N.W.N. 973. 

Grant of — Mineral rights not included. See 

Minerals. A.I.R. 1935 Pat. 149. 

— Grant of— Right to fish, if come yea. 

The settlement of land carries with it in the absence 
of express reservation the right to fish wdien there is 
water on land. Hence if a landlord creates a tenure of 
the entire village, the tenure extends over all the lands 
included within the ambit of the village and includes 
fishery rights situated therein. {^Mohammad Noor , J.) 
Jyoti Prasad v, Bengal Coal Co., Ltd. 163 I.C. 
169--8 R.P. 633 (2) = A.I.R. 1936 Pat. 149. 

Guzara — / ncidents^Right of widow to succeed. 

The guzara is a sort of subordinate Zamindari or 
under-proprietary tenure carved out in the estate, but 
this fact will not make the widow of a guzaradar w'ho 
has been expressly given only a life-estate under a 
family arrangement, a talukdar. (Nanavutty and 
Smith, JJ.) Abdul Qayum z/. Abdul Rahman. 
8 Luck. 602 = 6 I.R. Oudh 160 (2) = 146 I.O. 710 = 
10 O.W.N. 844 = A.I.R. 1933 Oudh 439. 

/nam — Carpenter's service mam — Lease of — 

Subseq uent resumpti on — Validity. 

The validity of a lease for a term of 33 years (or 
Khandagutte Cowle), of a carpenter’s service inam, is 
not affected by a subsequent resumption of the inam. 
The resumption and re-grant involve no more than 
terminating the inam by the imposition of full assess- 
ment, but they do not operate to extinguish any engage- 
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ment entered into by the holder of the inam prior to 
such resumption. What was resumed vras not the land 
itself but only the remitted assessment. A reference to 
S. 13 (//) of Act III of 1895 and to Paragraph 3 of the 
Board’s Standing O. 55 will show that purposes of 
resumption, an inam is presumed to comprise the net 
assessment on the land, except where there is prtma 
facie evidence that the land too is included. {Curgcnven 
and Cornish, //.) YERRANNA v. SomaNNA. 166 I. 

0. 873 = 8 RM. 70 = 41 L W. 271 = 1936 M.W.N. 
616 = AI.R. 1936 Mad. 320 =69 M.L.J. 116. 

— Jnam — Enfranchised inam cess — ’‘Kulavettu** 

can be recovered by Zamtndar. 

In a suit by a Zamindar against an holder of an 
enfranchised inam for recovery of knlavettu, a ress for 
keeping the tanks in proper repair. 

Heldt that kulavettu was a legal cess and was re- 
coverable, especially wheie the irrigation tanks and 
supply channels had been maintained by the Zamindar 
in proper condition and the defendant’s lands were 
irrigated by one of the tanks so kept in good repair. 42 
M. 197 ; 42 M, 702 and 22 I.C. 972, Rel. on. {Venkata- 
suhba Rao, /.) ANNAMALAI CflETTY v, MUTHU 

Vijaya Rughunatha Doraisingam. 160 1.0. 680 
= 8R.M. 711 = 42 L.W. 683 = 1935 M.W.N. 897 = A. 

1. R. 1935 Mad. 718. 

-• J nam — Service inam — Enfranchisement by 

Government — Suit by Zamindan for declaration of 
invalidity — Onus. 

In a suit i)y a Zamindar for a declaration that the 
Government was not entitled to enfranchise certain 
service inams within his Zamindari on the ground that 
they were included in the assets of the Zamindari and 
not excluded from it at the time of the Permanent 
Settlement and that the right of resumption was in him 
and not in the Government, the burden is on the 
Zamindar of proving that the lands were included in 
his Zamindari, in ^pite of the fact that they are within 
the geographical limits of the Zamindari. {Ramcsam 
and Madhavan Nair, //.) PARTHASARATHY APPA 

Rao z/. Secretary of state. 68 Mad. 141 = 162 
1.0.661 = 8 RM. 1025 = 41 L.W. 689 = A.I.R. 1936 
Mad. 313 = 68 M.L.J. 409. 

— — /zMW — Service mam given to kazi — Liability to 
attachment and sale. 

The fields which are service inam fields given to kazi 
for his service are not liable to be attached and sold, 
even to the extent of his life interest. {Grtter^ A.J.Cf) 
Devi Prasad v. Syed Waziruddin. 31 N.L.R. 217 
= 166 I.O. 995 = 8B.N.6=A.I.R. 1936 Nag. 30. 

Inam — Several persons liable to pay amount in 

respect of main — Liability, if joint or several. 

Where several persons hold an inam land and a decree 
is passed against them all for an amount in respect of 
the inam, the general principle in deciding the question 
as to whether the defendants are liable jointly and 
severally is that the defendants were holding the lands 
as tenants in common they would be jointly liable but if 
they were holding the land in seveialty they would- be 
severally liable. {Ramesam, /.) VENKATA RaO 
GurUSAMI CHETTI. 154 I.C. 619 =7 R.M. 461 = 
1934 M W.N. 1119 = 41 L.W. 641 = A.I.R. 1935 Mad. 
41 = 68 M.L.J. 172. 

-Inam — Shet sanadi inam — Nature of. See 

Grant— CONSTRUCTION. 36 Bom.L.R. 1066. 

-Inam — Shet sanadi lands— They are watan lands 

under the Watan Act See BOMBAY HEREDITARY 
VILLAGE OFFICES ACT (1874). 36 Bom.L.R. 114 = 
A.I.B. 1933 Bom 123. 


’-Inferior proprietors --^Village waste and forest 

produce— Central Provinces— Right of inferior pro- 
prietor — Rights enjoyed in other districts — Presumption. 

In a suit by the inferior proprietors of a mauza in the 
Drug district against the Zemindar for a declaration of 
their rights over the village waste and forest produce. 

Held,\.\\ 2 X there was no presumption that the rights 
which the inferioi pioprietors enjoyed in other districts 
of the province were enjoyed by inferior proprietors in 
the mauza in question and that they could only succeed 
it they showed that they acquired these lights by custom 
or by grant at the time of sub settlement. {Sir Dtnshah 
Mnlla.) Lal INDRA Singh v. Sheosankar. 69 I. 
A. 197 = I.R. 1932 PC. 132 - 136 I.C. 628 = 28 N-L. 
R. 201=86 L.W. 789 = 86 C.W.N. 603= A.I.R. 1932 
PC. 129 = 62 M.L.J. 708 (P.C.). 


Jagtr butadi— Failure to perform obligations— 

Effect of— Exorbitant claim — Relief. 

The jagir butadi tenures under which the lands are to 
be given for supplying ration to landlord while touring 
in villages is similar to service tenures and the principles 
of the latter apply to them. Hence failure to perform 
the obligations entails the penalty of ejectment without 
notice. If the claim for rations is exorbitant or uniea* 
sonable, the Couit can refuse ejectment on equitable 
ground. {Mahomed Noor and Agarwala, J Jf) DeOBANS 
Singh z;. Bahwria Chandra Kali Kuar. 1601 
0. 112 = 6 R.P. 708 = 16 Pat.L.T. S91 = A.I.R. 1934 
Pat. 319. 


Jagir — Decree agiinst jagirdar— Binding 

nature of. 

A decree passed against a jagirdar as representing the 
estate (and not merely his personal interest) after a fair 
and bona fide contest is binding on the succeeding 
holders of the estate. 2 I. A, 145 ; 39 C. 887 ; 9 Bom. 
198 (F.B.), Ref. {Niyogi, A.J.C.) SyeD KhaNEJAMA 
V. Fatekhan. 27 N.L.R. 127 = 1 R. 1931 Nag. 169 
= 134 I.C. 287 = A.I.R. 1931 Nag. 183. 

Jagir— Maintenance grant— Tenure-holder being 

members of a senior bianch of the family. See I.and 
TENURE— Zamindari. 68 I.A. 9 = 10 Pat. 296 = 
60 M.L J. 263 (P.C.). 

Jagir — Right of jagirdar to minerals. See MI- 
NERALS. 68 I.A. 9 = 10 Pat. 296=60 M.L J. 263 
(P.O.). 

.Jama but tenure— Mineral rights — Express words 

neces.saiy. See MINERALS. 68 I.A. 29 = 10 Pat. 407 
= 60 M.L.J. 183 (P.C ). 

Jibka tenure — I f indicates life-tenure. 

The expression jibka tenure used in a maintenance 
grant does not necessarily mean that the grant is limited 
to the life of the grantee or that it is resumable. The 
meaning of the expression is“equi vocal. {Mitter and 
Nasim Alt, J.) NaGENDRA CHANDRA NaG v 
PURNA CHANDRA Gupta. 39 C.W.N. 98 = 60 C L J 
384 = A I R. 1936 Cal. 261 . 

'^/ote** — Meaning and significance of. 

The word ‘jote’ does not necessarily mean a tenure. 
Jote simply means a tenancy. (Afasim Alt, J.) Saria- 
TULLA 7J. Habibar Rahaman Khan. 39 C W.N 
454 = A.I.R. 1936 Cal. 462. 

Kanom. See MaLABAR Law. 

^‘Karsa chakran' — Entry in the Record of Rights 

— Constitutes a service tenure. See B. T. ACT, S 181 

39 C.W.N. 681=61 O.L.J. 143. 

Kayamgem tenure in South Kanara — Perma- 
nent tenancy — Burden of proof. 

The burden of proving a right of permanent tenancy 
in bar of a suit in ejectment is on the tenant. This rule 
equally applies to South Kanara as elsewhere. 47 M 
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337(P.C.); S. A. No 850 of 1921 and S. A. No. 418 
of 1924, Foil.; 30 M. 528 and I9l5 M.W.N. 271, Not 
foil. (^AnanUikrishna Aiyar, /.) Gopala KUDVA v, 
JUVAPPA Kamthi. I.R. 1931 Mad. 721 = 133 I.O. 
369 = 36 L. W. 400 = 1930 M.W.N. 874 = A.I.R. 1931 
Mad. 677. 

■ •^•^Khairat Kusbrit tenure — Custom in Ramgarh 
estate. 

Khairat Kusbrit is, as defined by Mr. Sifton’s Settle- 
ment Report, a tenure given on the condition of the 
grantee maintaining the worship at a parti-:ular temple 
and it is resumable if the condition is not properly ful- 
filled. tn the Ramgarh estate, there is a custom of 
resuming khairat grants on failure of male heirs in the 
male line of the original grantee. {Ro^s and Fazl Ali^ 
jj.) Lachuman Lal pa'ihak V. Kamakshya 
Nakayan Singh. I.R. 1931 Pat. 228 = 131 I.O. 788 
= 12 Pat L.T. 891-- A.I.R. 1931 Pat. 224. 

'K hat an lands* — Meaning. 

‘Khajan land,” as it is called is a special kind of 
land recognised as partly cultivable in villages on the 
sea and tidal creeks, and although such lands may not 
be actually cultivated, they aie part of the lands of the 
village from whicli Government could derive some 
revenue in the forms of fees for digging earth, sand and 
keeping of boats thereon. (^Murphy and Dn^atia, JJ.) 
Secrktary OF State tc Fakehoon. 154 I.C. 278 
= 7 R.B. 308 = 36Bom.LR. 761=A.I.R. 1934 Bom. 
434. 

— Khas Mahal — Sukhuls holding — Not revenue 
free. See RENtiAL LAND REOlSTRA'riON ACT (VII 
OF 1876). S. 78. 36 C.W.N. 648. 

—--^R'hott tenure — Incidents — Relationship of par- 
ties. 

The relation between ^ khot and his tenant is not 
strictly that of landlord and tenant. The khot is not a 
landlord, but in theory a farmer of land revenue. 
{Af/irpAy and Sen, JJ.) DaLU ChaND VelJI (JUJAK 
7 '. Shanti Sarashi. 156 I.C. 339 = 7 R.B. 606 = 36 
Bom.L.R. 1253-^ A.I.R. 1935 Rom. 98. 

A'Aott tenure — Khot — Re-entry — Right of land- 
lord — Afortgaiie by tenant 7vithout K hot's consent — 
Mortgasie redeemed before suit — Effett of. 

The mere execution of a mortgage by a tenant with- 
out the khot’s consent of his khot nisliat lands (in the 
Mangaon taluka of the Kolaba district) is sufficient to 
give the khot the light to rerenter and that right is not 
affected by the fact that the mortgage is redeemed 
before the landlord made the re-entry or commenced the 
suit. 24 J3om. L.R. 1160, Foil. {Raher, J.) RaM- 
CHANURA ViTHAL V. JANKI LAKSHMAN. 141 I.C. 
481 = I.R. 1933 Bom. 104 = 34 Bom.L.R. 976 = A.I.R, 
1932 Bom. 524. 

'Khoti tenure — Khoti lands — Mori gage of — Pui- 

chase of occupancy nights by mortgagee — Accretion to 
mortgaged Pt opcf ty. 

During the currency of a mortgage of khoti lands, the 
mortgagee purchased khoti ni'^bat lands in the village 
fiom the occupancy tenants \Niihoiit the permission 
of the mortgagor. The mortgagors sold the equity 
of redemption to the mortgagee and two years later sold 
a share in the khoti nisbat lands purchased by the mort- 
gagee to the plaintiff. 

Held, that whether the lands aie regarded as khoti 
khasgi lands or as khoti nisbat, they should be treated 
as an accretion to the mortgaged property which vested 
in the mortgagors on redemption and were included in 
the sale of all the “privileges and rights'’ of the mort- 
gagor to the mortgagee and that the plaintiff acquired 
no right to the same by his subsequeni purchase. 20 
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) Bom. L. K. 681, Foil. {^Beaumont, C. J. and Broom- 
field, J.) KONDU RAMJI V. Mahadev Gopal. I.R. 
1932 Bom. 553 = 34 Bom.L.R. 855=139 I.C. 812= 
ALB. 1932 Bom 526. 

Malguzar — Right to minerals. See C. P. LAND 

REVENUE ACr (1917), S. 218. 29 N.L.R. 148. 

^iManibam — Enfranchisement and grant of mam 

— Non- mention of cess payable to zamtndar in title- 
deed — Liability to pay. 

Where manibam lands weie enfranchised and inarn 
title deed issued which recited that the quit-rent imposed 
Was to be paid to the Government, in addition to jodi 
to which the zamindar is entitled, 

Held, that the non-mention of the cess in the inam 
title deed did not relie^re the grantee from the liability 
to pay the cess due to .camindar, even granting that 
previous to the enfranchisement such liability existed. 
\Venhatasubba Rao, J.) ANNAMAEAI C HETTY v. 
MUIHU VlJAYA RAGHUNATHA DORAI INGAM. 160 
1.0. 680 = 8 R.M. 711 = 42 L.W. 683=1935 M.W.N. 
897=A.I.R. 1935 Mad. 718. 

^Maufi-khidmati tenure — Nature and incidents 

of — Distinction from Muafi khairati tenure. 

Maufi-khidmati lands are lands held in lieu of service, 
and persons holding such lands .tie usually village 
servants or malga/ar's Servants. Muafi-khaiiati lands, 
on the other hand, may be lands held fiee in lieu of 
service on condition of service by persons who are not 
tenants, or they may be lands held by person who are 
tenants, but by favour of the malguzar hold the lands 
rent-free or at a low rent. The question theiefore is one 
of fact whether the person, in who.se favour fields have 
been recorded as muafi-khairati, is a tenant or nut. The 
difference between land given on condition of service 
and land given to a tenant, which is to be held rent-free 
as long as the tenant performed certain services is that 
in the latter case, if the tenant ceases to perform services, 
then the landlord, though he cannot eject the tenant, is 
entitled to recover the assessed rent from tenant. 9 
N L.R. 97, Dist.; 3 N.L.R. 185. Rel. on. {Staples, 
A.f.C.) Fateram r/. JANAK. 6 I.R, (Nag.) 88 = 146 
I,C. 404 = A.I.R. 1933 Nag. 313. 

■■ ■" ' ^Miadt sarabai akar {Orissa) — Nature of tenure. 

The toMiure of a muidi sarabarakar is not permanent, 
heritable and transferable. Its dutation is limited to 
the period of settlement and the tenure- holder has no 
claim as a matter of right to re-appointment. The 
history of the tenure in Orissa traced. {Courtney 
Terrell, C.J. aJid Kulwant Sahay, J.) RaNI II A R 
SAMUKHI DASI V. I'AR.SURAM BlDHAR RAI DALHE- 

hera. 11 Pat. 767 = 141 I.O. 340 = I.R. 1933 Pat. 
63(2) = 14 Pat.L.T. 743 = A.I.B. 1933 Pat. 74. 

“Miadi sarbarakans” — Status of. See BENGAL 

Decennial Settlemen'i* Regulation (Vlll of 
1793) AND Sarbarakaris, 15 Pat L.T. 639 

= ALB. 1934:Pat. 632. 

-Mladi sarbarakar — Transfer of tenancy — Oper- 
ation of — Duration — Custom varying the terms of the 
lease— Permissibility. See LANDLORD AND TENANT- 
TRANSFER OF Tenancy. 11 Pat. 757. 

Mineral rights. See MINERALS. 

■■ '~”Mirasi tenure. 

Except in Chingleput and Tanjore Districts, mirasi 
tenure, with hereditary rights has become practically 
extinct everywhere. (VVallate and Bardsivell, JJ.) 

Narasimha Raghavachari V. The Secretary of 
State for India in council. I.E. 1931 Mad. 613 
= 132 I.C. 117 = 32 L.W. 946= A.I.R. 1931 Mad. 186 
= 60 M.L.J, 137. 

Mtrasi tenure — Hereditary right — Onus of 

proof. 
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The nature and extent of mirasidars in Miras villages 
vary from place to place in the presidency and the onus 
is on the mirasidars to prove that any specified incident 
attaches to miras rights in any particular district. 40 
M. 410, 2 M. 149, Ref. ‘Miras' right to cultivable land 
does not mean absolute ownership; it is only a preferen- 
tial right. The right of cultivable waste is again a 
matter for a proof. 6 M. 303 and 21 M. 433, Kef. So 
in the absence of any reliable evidence, apart from opi- 
nions expressed by some of the >\itnesses, no assumption 
can be made that, because the plaintiff is styled ekahho^ 
gam mirasdar, and has hitherto been the sole patta- 
dar in a village close to the Chingleput border, he must 
have such rights and privileges. iJtVallace and Bards 
well, yy.) NaRASIMHA RAGHAVACHARI V THK 
Skcretary of State for India in Councii.. 32 
L.W. 945 = I.R. 1931 Mad. 613-132 I.O. 117 = A. I. 
R. 1931 Mad. 135-60 M.L.J. 137. 

— ——/I// raj/ tenure — Mtrasi mam village — Tenants 
introduced into uncultivated lands — Mehvaramdat ai 
landlord — Right of thunduvaramdar . 

In the case of a mirasi inam village, where new ten- 
ants have been introduced into uncultivated land, the 
melwaiamdar can only be regarded as the landlord; and 
even though the mirasidar receives the thunduvaram he 
cannot be legaided as .i landlord nor is he entitled to 
eject the newly introduced tenants. The payment of 
thunduvaiam is ikR indicative of the character of miiasi- 
dar as landlord. It is only a customary pa}ment due to 
the mirasidar on account of his piefeiential rights in the 
village. The light to the thunduvaram can only be 
regarded as the present remnant of a customary light 
the origin of which is lost in obscurity. It is not possi- 
ble to contend that the mirasidars are the sole landloids, 
while recognizing the mehvaramdars as entitled to a 
portion of the rent due to the landlords of the village. 
The position that there is a double .set of landlords, 
melwaramdais getting the melwaiam, and the mii ashlars 
getting the thunduwaiam is an impossible position. 
{Ramesarn, O.C.J, and i^enkatasubba Rao, /.) VeNU- 
GOPALA NaIDU V. PKRUMAL OUAYAN. 154 I.O. 294 
= 7 R.M. 417- A.I.R. 1934 Mad 275. 

■ , •••^‘Mirasi tenure — Mirasi mam village — Tenants 
mtroduud on uncultivated lands — Muchtlikas not taken 
for over a century — f lability of tenants to ejeitment — 
Only melioaramdar and not the mirandar is the land" 
lord — Introduction of tenanti in uncultivated lands in 
mirasi mam village and niitasi ryotwan villages — No 
distinction. 

Where tenants have been intioduced on uncultivated 
land in a mirasi inam village and they have been in pos- 
session for over a century without executing muchilikas 
they aie not liable to be ejected at the option of either 
the mirasidar or of any body. Absence of muchilikas 
though the wdiole centuiy would be practically conclusive 
of the consciousness of all parties that all the newly in- 
troduced tenants whether their rights are less than 
mirasidars or equal to theirs w’ere certainly not regarded 
as ejectable at the option of the mirasidars or of any- 
body whatever help the mirasidar might have rendered 
the tenant by introducing him on the kaduvetti or ini 
memorial waste land for the purpose of reclamation, the 
melwaramdar only must be regarded as a landlord and 
the mirasidar cannot be regarded as a landlord. Having 
regard to the nature of the mirasi tenure and its inci- 
dence, the mirasidars, in so far as they are mirasidars 
cannot be regarded as landholders and are not entitled 
to eject the newly introduced tenants. There is no parti- 
cular reason why tenants introduced into uncultivated 
lands in the mirasi inam villages should stand on a 
different footing from tenants introduced into such lands 
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in mirasi ryotw’ari villages. {Ramesam Off^g. C.J. and 
VenkatasHbba Rao, y.) VENUGOPALA v. PERUMAL. 
1641.0. 294 - 7 R.M. 417 = A.I.R. 1934 Mad. 276. 

- — 'Mokhasa . 

Mokhasa is a well-known tenure in Northern Sircars. 
It implies a tenure subject to service. i^Ananiakushna 
Aiyar and Cornish, JJ.) NARAYANASVVAMI PAHA- 
DUR V, Boda Thammayya. 1930 M.W.N. 946. 

— Mukartan tenure — Mukarrari patia granted by 

zamtndar — Subsequent record of rights — Stans of holder. 

The original makaiiari granted by the zamindar to 
the transferor of the plaintiff showx\l that there was no 
reservation to the zamindar of any light or interest in 
the village except to receive the lent reserved. In a 
subsequently pitpared lecord-nf-rights defendant 1 who 
was dt)ing sei vices was recoided tis holding under the 
zamindar. 

Held, that the lecoid-of-iight was incoiiect. {Agai ■ 
wala, y.) JAGANNATH MaHADANI v. UDHAB 
Chandra Sinha. 6 I.R. rPat.) 6 = 144 I.C. 763 = 

A. LR. 1933 Pat. 269. 

Mullagii i land —Pariibility. 

Mullagin land, assigned as lemuneration for services 
useful to the village community, has no special character 
by reason being attached to the ollice (jf mulla\ it is 
governed as regaiils inheiitairce by the personal law' of 
the holdei and as such it is partible, {^Murphy and 
Wadta, JJ.') MaKIUM.SAB zc DaDABHAI. 154 I.C. 
684 (2) = 7 R.B. 364 = 36 Bom.L R . 1098 --- A.I.R. 1934 
Bom. 495. 

— Mullankt land — Succession to — Female heir — 
Right of. 

A female is not entitled to inherit W’hat aie called 
mullanki or tnullagtri land-, that is lands assigned for 
the remuneiation ot a vilhige muila. The duties of a 
mtilla are of a religious and not a seerdar nature, and 
part of his duties is the peiformancc of ceiemoniesin the 
mosque which a female is not capable of performing 
under the Mahomedan I.aw'. {Broom field, J.) BlYAMMA 
V. Ahmadsaheb. 166 I.C. 656 = 8 R.B. 22 = 37 Bom. 
LR. 257 = A.I.R. 1935 Bom. 215 

Mulraiyat — Office of— Incidents attached to — 

Liability of holding in execution 

The piivate holding of a muhaiyat (a class of head- 
men in the Deoghar subdivision of the Santhal Parga- 
nahs) is the holding recorded as such in the settlement 
record. The holding can be sold up by the landlord in 
execution of a decree for rent, because under paragraph 
12 of the lecord-of-rights the mulraiyat/ right is trans- 
ferable by a single transaction. If it can be sold private- 
ly, it can be sold in execution of a decree. (IJas and 
Allansori, JJ.) RAM CHARAN SiNGH v. TiI.KU 
Chaudhury. 12 Pat.L.T. 351 

Noabad taluqs — Incidents of. 

The word noabad by itself means newly cultivated. 
Noabad taluqs aie temporarily settled estates. A noa 'ad 
has got secuiity of tenure for the period of a 
particular settlement; but at the expiration of the 
settlement, the taluqdar will be entitled to a fiesh 
settlement, of the cultivated lands from Government on 
terms to be arranged between the and the 
Government. As regards uncultivated lands, they are 
ordinarily at the absolute disposal of the Government at 
the expiration of the settlement and a taluqdar has no 
right to have a fresh settlement in respect of unculti- 
vated lands. {Rankin, C.J, and C.C. Ghose, y.) 
nagendra Chandra De v. Har Kumar de. I 
B 1932 Oal. 293 = 137 I.O. 311=66 O.L.J. 4=A.i: 

B. 1932 Cal. 6U. 
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Parjantdar — Nature of tenure. 

Quaere. — Whether the tenure of a parjantdar is that 
of a permanent nature. {^Mukerjt and Rennet^ JJf) 
Qadir Khan v , Kesho Das. I.R. 1931 All. 238 = 
130 I.C. 14-= 1930 A.L.J. 1409. 

- Patni — I ntermedtate interest — Ri^[ht of zamtndar 

to create, 

A zamindar can create a tenure intermediate between 
his zamindary interest and a patni which had already 
been created under it, provided he does not thereby pre- 
judice the position of the first tenant. (^Malhk a^sd 
Jack, //.) PaRABI BIBI v. BIRENDRA NaTH 
Sarkar. 60 Oal. 1082 = I.R. 1933 Cal. 497 = 144 
1.0. 92= A I.R. 1933 Oal. 643. 

Patni — Minerals — Rights of patnidar. See 

Minerals. 58 I.A. 228 = 67 M.L. J. 632 (P.O.). 

' " ^Pradham tenure — Nature and incident — Right 
of Pradhan to hold hat. 

A Pradhani tenure is not a statutory tenure; the 
incidents of any particular tenure must, therefore, be 
largely the creature of custom or of contract. Whether 
a Pradhan has a right to establish and hold a hat in 
the Mauza must depend on an express grant of authority 
or on a permission tacitly implied from the course of 
dealing between the Pradhan and the Zamindar. 
{Mukerji and S. A'. Chose, //.) RAJA JAGADISH 
Chandra Deo Dhabal Deb v , Srinath Chandra 
Pani. 62 0.L.J. 123. 

-Rent-free tenure — Central provinces — Grant by 
Municipality in 1880. 

Where certain land was granted in 1880 by the 
Municipality acting as agents of the Government with- 
out any stipulation for rent and under the rules then in 
force plots were generally given in freehold right, held, 
that the lands should be declared revenue free in per- 
petuity. (Nelson, R.M.) MADHAO RAJESHWAR, In 
re. 14Nag.L.J. 33(Rev.). 

— ■ Ryotwari tenure — Cutting off of water supply — 
Cause of action — Proof of actual damage unnecessary — 
Injunction, 

When the whole of water supply has not been cut off, 
but only some of it, and when there has also been a 
general shortage of supply, it is very difficult for a party 
to prove the precise amount of diminution caused by 
the action of others or the precise amount of the parti- 
cular damage caused by that diminution. Under such 
circumstances the injured party has a cause of action 
apart from proof of actual damage and has a right to an 
injunction if he establishes prospective probable damage. 
7 M. H. C. R. 60, Rel, on and 31 Mad. l7l, Ref. 
(Wallace and Pandalai, JJ.) BaSAVANA GOWD v . 
Narayana Reddi. 64 Mad. 793= I.R. 1931 Mad. 
747 = 133 I.O. 507 = 33 L.W. 681 = A.I.R. 1931 Mad. 
284 = 61 M.L.J. 663. 

Ryotwari (•’nitre — New irrigation channel — 

Opening of Loss of ;»upply to another in consequence — 
Cause of action. 

If a ryot entitled to water in an irrigation source, 
starting in the river bed, abandons his customary chan- 
nel and opens another in such a way as to cause loss or 
likelihood of los^ of supply to another ryot in his cus- 
tomary channel, the latter has a right of action against 
the offending ryot. It makes no difference in the law 
applicable that the Government supply of water in the 
river bed sinks at time below the surface. Government 
by recognizing these channels have recognized that the 
sub-surface water is part of the recognized supply, which 
it is their duty to have conveyed in sufficient quantity to 
the respective wet areas. So that even if it is under- 
ground water, it is underground water in which there 
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can be a legal right. 16 Mad. 333 and 31 Mad. I7l, 
Ref.; 38 Mad. 280 and 45 I.C. 86, Dist. (Wallace and 
Pandalai, J J.) BaSAVANA GOWD v . NaRAYANA 
reddi. 54 Mad. 793 = I.R. 1931 Mad. 747 = 133 LO. 
607 = 33 L.W. 681 = A.I.R. 1931 Mad. 284 = 61 M.L. 
J. 563. 

Ryotwari tenure — Patta — Evidentiary value of. 

The exact weight to be attached to a patta depends on 
the circumstances of the case; it differs according as the 
question arises between the Government or the landholder 
on the one hand and ryot on the other, or between two 
rival ryots. In the latter case, a patta is not. merely 
evidence of possession but evidence of title as well. It is 
sometimes the only evidence of a grant from the zamin- 
dar and not merely a “bill for rent.'’ 26 M. 268; 29 M. 
461; 47 M. 861 i 1925 M.W.N. 481; 49 M. 249 (P.C.); 
28 M. 505 ; 12 Bom. L. R, 229 (P. C.), Ref. to. 
(Anantakrishna .4yyar, J.) DONGANNA v, JaMMANNA. 
I.R. 1931 Mad. 782=133 I.O. 782= 1931 M.W.N. 
608= A I.R. 1931 Mad. 613. 

-Ryotwari tenure — Rights to water as against 

Governmtnt and as against other wet ryots — Interfer- 
ence with customary supply by private parties — Cause of 
action. 

The ryot is entitled to such supply of water as is 
necessary and sufficient for the irrigation of his register- 
ed wet fields. He must accept that supply from the 
irrigation source approved by Government who can 
alter the manner and method of supply. He has no 
right to insist on any particular source or any other 
source than that recognized by Government or that it 
shall come by any particular channel, nor can he pre- 
scribe against the Government for such right by user 
otherwise for any length of time. Between him and the 
Government there is something in the nature of a con- 
tractual obligation under which Government undertakes 
to regulate, distribute and furnish to him his necessary 
supply in the manner authorized by it as the proper and 
usual manner, until and unless Government has provided 
him with another, equally efficient. This obligation by 
Government is in certain cases subject to the reciprocal 
obligation of the ryot to keep the main channel free 
from silt and sometimes himself to construct the minor 
interfield channels. As between two villages or areas 
each taking off from the same source by its own chan- 
nel, the right of each to water, be it contractual or pro- 
prietary, as against Government, is to its necessary and 
sufficient supply and as against eacn other to that supply, 
so soon as the supply has passed into its own channel 
and earmarked for it. The same principle mutatis mu- 
tandis applies to individual wet ryots of the same 
villages inter se. The wet ryot has a right as against 
other wet ryots and even subject to Government’s right 
to give him an equally efficient supply, as against 
Government to the protection of law" for that supply, 
once it has passed into the channel earmarked for his 
supply. One ryot cannot prescribe against another or 
against Government for supply by any one particular 
channel. His user of a particular channel is in no sense 
adverse to the user by another of another channel, 
since each uses it by authorization of Government. Nor 
is it an easement by which he is conveying property of 
his own over a servient tenement. It is an incident of 
ryotwari tenure. If the customary supply and manner of 
supplying according to this contractual or proprietary 
right has been interfered with not by Government but 
by private parties, such interference, prima facie, is an 
invasion of a right and will give rise to a civil cause of 
action. 7 M.H.C.R. 60; 16 Mad. 333; 28 Mad. 72; 31 
Mad. I7l; 32 Mad. 141; 32 Mad. 423; 37 Mad. 304 and 
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1 Mad. 205, Kef, i}Vallacc and Pandalai^ //•) 
Basavana Gowd V, Narayana Reddi. 64 Mad. 
793 = I.B. 1931 Mad. 747 = 133 I.O. 607 = 33 L.W. 
681^A.I.B. 1931 Mad. 284 = 61 M.L.J. 563. 

— — Snrbaraharis {Orissa) — Classification and in- 
cidents. 

Tenures in Orissa are classified into** maurast sarbara- 
kart'*' and '^mtadi sarbarakarts". The former has a 
permanent heritable interest while the latter has only a 
temporary tenure during the continuance of the lease. 

Sarbarakars" who were in possession from generation 
to generation before 1803 were classified as "'maurast** 
while those who could not prove the existence of such a 
tenure but who nevertheless, were in possession long and 
at the time of the settlement were recognized as ^^mtadV\ 
These latter cannot consequently claim to have acquired 
a permanent and heritable right in the property held by 
■them, notwithstanding that they may have been describ- 
ed as sub-proprietors in the khewats and k/iattans, 
{Courtney-T errelt ^ C. J. and Varma^ /,) GOBINDA 
Chandra Patnikaz/. Harsa Mukhi Dasi. 162 
I.C. 769 = 7 R.P. 236 = 16 P.L.T. 639=AXR. 1934 
Pat. 632. 

Service tenure. 

See also LAND TENURE—lNAM. 

^Service tenure — Failure to perform services — 

JLi ability to ejectment. 

The refusal by a tenant to perform services which 
are incidental to his holding is sufficient of itself to 
ground a suit for ejectment. No question of the lessor 
having to assert a right of foifeituie or any matter of 
that kind arises at all. The tenancy automatically comes 
to an end when the tenant makes default in rendering the 
services stipulated for and the grantor thereupon becomes 
entitled to re-enter. Nor does the landlord lose the 
right merely by allowing a long period of time to elapse 
before he takes steps to enforce that right by legal 
process. 

Per Curiam : —There seems to be a distinction be- j 
tween a case where there is a right to service of public 1 
character such as chowkidart chakran and one w’here . 
the service is to a private person such a.s the grantor. | 
In the former case the zemindar himself is not or may ! 
not always be entitled to resume possession whereas in ! 
the latter case he can do so either when the service is j 
not required or when the grantee has refused to perfoim ! 
the service. {Costello and Jack^ 7/.) PROKASH • 

Chandra Das z/. Rajendra Nath dam. 58 Cal. i 
1359 = 1361.0. 296 = LR. 1932 Cal. 104 = 35 C.W.N. 
823 = A.I.B. 1932 Cal. 221. 

-Service tenure — Grant of land on seivice tenure 

to raiyat to cultivate himself and grant to tenure-holder 
with right to collect rents — Distinction between — Effect 
on raiyats* customary rights. See 13. T. ACT, S. 181. 
61 LA. 93=13 Pat. 254=66 M.L.J, 298 (P.C.). 

Service tenure — Village Blacksmith’s service 

inam — Incidents of — Rights of holder in lands. Sec 
Adverse possession— Service Inam. 69 Mad. 51 
= 69 M,L.J. 890. 

- Shet sanadi lands. See Land Tenure — Inam. 

Shikmi ghatwali. See GhatwaLI TENURE, 

supra. 

Shikmi tenure — Resumption of rent-free grant 

by landlord — Acquisition of occupancy rights. 

Persons cultivating land as shikmi tenants at the time 
of the resumption of rent-free grant could not acquire 
occupancy rights unless they prove that they shared in 
the cultivation of the land with the former muafidar 
and succeeded him on his death. {Oppenhetm, J. M.) 


; LEASE. 

! Sri Ram v. Gandhari. 13 L.E. 14 (Eev.) = l6 R. 
i D. 92. 

I -^Transferahility — Superior proprietor — Restrict 

i tion upon alienation in settlement Court decree is for 
\ benefit of super tor proprietor — Transfer voidable and 
' not void. 

i Restrictions upon alienation contained in a Settlement 
I Court decree (not in a statute) do not render the land 
incapable of transfer. The restriction is imposed for 
I the benefit of the superior proprietor who may avail 
i himself of the condition if he so chooses, but no one 
I else except the superior proprietor is entitled to challenge 
I the alienation of such lands. The transfer is not void 
but only voidable at the option of the superior proprie* 
tor. {King, C.J. and Zta-ul Hasan, /.) JaGADAMBA 
Paksad V. Mata Parsad. 11 Luck. 289 = 166 I.O. 
|49=7RO. 650 = 1935 O.W.N. 818 = A.I.R. 1936 
I Oudh 427. 

; Watan lands. See ADVERSE POSSESSION. 

i — Watan — Adverse possession by alienee partly 

j daring the life of one watandar and partly during that 
! of successor — Perfection of title by adverse possession — 

! Tacking of prior possession allowed. See ADVERSE 
Possession— Watan Lands. 34 Bom.L.B. 967 = 

j A.I.R. 1932 Bom, 464. 

I Zamindari — Laiuis in — Presumption — Tenure 

\ holders members of the same family^Inference. 

There is a general presumption that the land in a 
■ Zamindarl is the property of the Zamindar and held 
I under him. Where the Zamindar and the tenure- 
holders are members of the same family, the natural 
inference would be that it was a khorposh or mainten- 
ance jagir granted to them by the head of the family. 
The fact that they are the senior branch of the family is 
not by itself sufficient to rebut this piesumpiion that the 
lands which they hold in the Zamindarl are held from 
i the Zamindar as khorposh or maintenance grant. 

I John Wallis.) BAGESWARI CHAKAN SiNGH V. 

! Kumar Kamakhya Narain Singh. 58 I.A. 9 = 10 
Pat. 296 = 33 L.W. 277=131 I.O. 326 « I. R. 1931 
P.C. 101 = 12 Pat. L.T. 376 = 35 O.W.N. 233 = 53 0. 
L.J. 11 = A.I.R. 1931 P.C. 30 = 60 M.L.J. 263 (P.O.). 

LAW REPORTS. See REPORTS. 

LAW REPORTS ACT (III OP 1876), S. Z- Scope. 

The Court has a discretion to hear a case cited from 
an unauthorised report. In exercising its discretion in 
any particular occasion, the Court should give due 
, weight to the practice prevailing in the Courts with 
; reference to any particular report the decision frow 
i which is cited at the bar. {Anantakrishna Aiyar and 
\Sundaram Cheity, //.) KaGHAVALU NAIDU v. 

{ THANDA VAROVA PiLLAi. I.R. 1931 Mad. 366 = 130 
i LC. 190 = 1930 M.W.N. 965=A.I.R. 1931 Mad. 71. 
LEASE. 

See also (1) CO-SHARER. 

(2) Landlord and Tenant— 'T. P. act 

1882, ss. 106, 117. 

Agricultural lease. 

Assignment. 

Bemiadi. 

Construction. 

Covenant. 

Creation of. 

Forfeiture. 

Lessor’s liability. 

Miadi Sarbarakari. 

Mining lease. 

Mokararl. 

Notice to quit. See Landlord and Tenant, 

Perpetual lease. 
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LEASE— Agriculture lease. 


[ LEASE— construction. 


Begistration. 

Renewal. 

Bent. 

Bight of lessee. 

Sub-lease. 

Thika Morka. 

Termination. 

Transferability. 

Validity. 

Zarlpeshgi. 

Miscellaneous. 

Agricultural lease. 

■■ also Lease -Construction. 

Agricultural lease — Lime stone holders standing 

on holding— Removal of stones hy third person with 
consent of tenant — r..andIord*s right to claim value 
from. See I.ANDI.ORD and Tenant— MINERALS. 

18 N.L. J. 344. 

Agricultural lease — Oial lease —Public aucitett — 

Highest bid accepted — Alleged subsequent agreement in 
writ tug varying terms of teiiincy — Admissibility of. 

The plaintiffs lands were leased by public auction in i 
March, 1921, for a period of seven years. The defen- I 
dant^s bid was the highest and he deposited a portion of 
the amount before the selling officer, the balance to be 
paid in yearly instalments. The defendant continued 
in possession for about 4 ^ears and the plaintiff brought 
the present suit for delivery of possession, alleging that 
the lease in favour of the defendant w’as a yearl> lease ' 
and for that purpose lelied on the auction list, a ' 
muchalika executed by the defendant a day after the ■ 
auction and an agreement, dated ]5th June, 1921, for I 
show'ing that the original lease wa*- superseded by a later | 
lease in writing. j 

fields that as it W'as an agricultural lease, it could be ! 
made orally, tliat the oral lease became complete on the ! 
acceptance by the selling officer of the defendant*^ bid, 
that the documents w’hich came into existence subse- 
quently did not supersede the oral lease, that the aui'tion 
list and muchalika having been sui^pie^'scd by the plain- 
tiff, ho could not be permitted to establish their (ontents 
by secondary evidence and that the plaintiff was not 
entitled to the relief prayed for. {Cur^enven and \ 
Sundaram Chetty, JJ.) SivaSUBRaMANIA Thevar I 
V. Zamindar of SjNGAMPATn. I.R. 1933 Mad. | 
364=14410.27=1933 M.W.N. 672 = 37 L.W. 672 
= A.I.R. 1933 Mad. 461 -64 M L. J. 676. 

Agricultural leate — Right of oivner to grant 

permane/it heritable and transferable rights. 

There is nothing in law to prevent the owner of a land i 
from granting heritable and transferable rights in an 
agricultural lease upon the lessee ; nor is there anything 
to prevent him from granting a perpetual lease to such 
a lessee. {Sulainian, A. C. J. and Bafpai, /.) 
KAGHUNaTH TeWARI r' lUJDHO RAM TEWAKI I.R. 
1931 All. 753 (2) = 133 I.C. 897 (2) = A.I.R. 1932 All, 
112. 

Agricultural lease — Use of word 'theka' — Effect. 

Wliere a document is otherwise an ordinary agricul 
tiiral lease the mere use of the word ‘theka* does not 
alter it. {Keane y S.M. and Oppenheim^ J .Mf) MaHO- 
med 1UF<SH Pabittara Pandain. 16 B.D. 212 
= 12 L.R. 65 (Rev.). 

Assigoment. 

Assignment — Liability for rent — Assignors 

right to indemnity agamst assignee — If arises only on 
payment to superior landlord — Assi gnment and sub’ I ease 
— Distinction* j 


I When a lessee assigns his term under the lease, the 
I lessee is liable to pay rent to the superior landlord ; but 
j the assignor also continues to be liable for the rent on 
j his personal covenant. He is therefore entitled to an 
' indemnity from the assignee in respect of the rent paya- 
‘ I le to the landlord. But a suit by the assignor against 
I the assignee for recovery of the rent from him, alleging 
that the defendant had not paid the rent to the landlord 
and that the latter had given him (plaintiff) notice to 
pay lent will be premature when the plaintiff has not 
himself paid the rent to the landlord and when the land- 
j lord has not taken any steps beyond issuing the notice 
I to the assignor. The obligation of the assignee of a 
I lease to pay rent to the superior landlord and the right 
of indemnity wdiich the assignor has as against the 
assignee both arise under the law itself and not by rea- 
son of any covenant betw^een the parties as in the 
case of a sub lease. {Pikenham Walsh and Varada- 
chartar, JJ.) VENKATA RAJAGOPALA KAMA 
SURYAPRAKASA RAO v, VENKATA KAO. 157 I 0. 
1005-8 RM. 198 = 42 L.W. 212 = 1935 M.W.N. 
644=A.I.R. 1935 Mad. 669--- 69 M.L.J. 133. 

I Asst gn ment — Pnnj ah — Oral agreem en t — Bi nd - 

mg nature. 

In the Punjab, the T.P. Act is not in force ; there- 
fore even an oral agreement of lease can be binding and 
the execution of a formal document or its registration is 
not essential to its validity. {Broadway and Bhide^ J J.) 
Sundar Singh ro kam Sakan Das. 14 Lah. 137 
= 142 I.C. 754 = I.R. 1933 Lah. 269 = 33 P.L.R. 32^ 
=A.IR. 1933 Lah. 61. 

Beiuiadi. 

See Lease— C oNSTRucrioN and Perpetual 
LEASE. 

Construction. 

Construction — Agriiultnral lea^e tn mofussil — 

Intention of parties. 

When dealing w’ith an agricultural lease drawn up 
in the mofussil in terms of paddy rent, it is a good rule 
that in case of difficulty, one '•hould try to get at the 
leal intention of the parties by taking a reasonable 
view' of the contract as a w'liole, rather than follow some 
aitifioial doctrine of construction. Mourasi Mnkrari 
lease construed, {S.K. GhosCy /.) MOHITKRISHNA 
KUNDU f/. Mahkndra Nath Guha. 68 Cal. 72 = 
LB. 1931 Cal. 668 = 1331 C. 210 = A.I.R. 1931 Cal. 
468. 

Construction — Beniiadi — Enhancement of lent— 

I Right of landlord — Clauses indicative of. See ILT. 
i Acr, S. 30 {b). 36 O.W.N. 341 = A I.R. 1932 Cal. 508. 

Construct I on — “ Be mey ad i Sett I emenf ’ — Premium 

and rent higher than before — Restriction of lights of 
lessees — Clause for Khas possession by lessor tn stated 
circumstances. 

A lease recited that the lessee was already in posses- 
I sion of the property (consisting of a hat bazir, bandar 
' and gh.it under a (miadi) temporary ijara settlement, 
that the lessor had acceded to the lessee’s prayer and 
made a bemeyadi settlement with him. The premium 
under the previous temporary settlement had been Rs, 
2,000 and the rent Rs. 500 per annum, wheicas under 
the present lease the premium was Rs. 3,500 and the 
annual rent Rs. 800. The lease contained conditions 
disabling the lessee from claiming abatement of the fixed 
rent on any ground, from making a surrender and from 
granting any bemeyadi settlement to any other person 
and specifically reserved to the landlord the right of 
taking khas posses^'ion in certain specified circum- 
stances, On a question arising if, on a proper construc- 
tion of the kabuliyat, the tenancy was perpetual or 
determinable at will. 
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LEASE— Construction. 

Held^ that the question cannot be resolved by refer- 
ence only to the use and meaning of the word '^bftne- 
yadt" but should be determined after con^iideration of 
all the provisions of the kabuliyat, by which the lights 
of the parties are defined ; that the settlement created a 
perpetual tenancy, not teiminable at will on notice. 
\Lord Russell of Kill oiven.^ JANAKI NATH KOV v. 
Dina Nath Kundu. I.R. 1931 P.C. 268-133 I.C. 
732-64 C.L.J. 412-36 C-W.N. 982 = A.I.R. 1931 
P.C. 207 = 61 M.L.J. 377 (P.C.). 

'Status of diukanidar 

— Permastency of right. 

The word chukam does not mean a temporary interest 
but it implies a permanent element which may develop 
into an occupancy right, but where in a lea'^e the word 
“chukani*' is used only with reference to the interest of 
an under-raiyat which is not heritable, the chukatttdar 
cannot acquire a right of occupancy by 12 years’ occupa- 
tion of the land in question. Consequently on the death 
of the c/iukanjdar, his heirs are liable to be ejected as 
trespassers. {Nastm Ah, /.) SakiatULLA v. HabI- 
BAK Kahaman Khan. 39 C.W.N. 464-AIR. 
1936 Cal. 462. 

C oust ruction — Clause for perpetual renewal — 

Operation of. 

A lease in favour of an incotporated company provid- 
ed as follows: “After the agreement has expired, if sub- 
sequently you require the land, I shall go on giving it to 
you on receiving money at the above Ciate of) rent. I 
shall not give it to another.” It w'as held the clause, if 
otherwise valid, conferred an interest in the land which 
would enure so long as the company lasted. i^Patkar 
and Barlce, JJ.) INDIAN COTTON COMPANY, Ml'V, 
z'. Kaghunath IIari Dkshpandf, I.R. 1931 Bom. 
278-130 1.0. 598 = 33 Bom.L.R. 111-A.I.R. 1931 
Bom. .178. 

Construction — Darputni — Abadhartta fasnn — 

Lessee to bring in possession all lands within specified 
boundaries and to pay fixed rent without claimtm^ any 
reduction on any gionnd — Natnie of tenupc — Liability 
to pay enhance i rent. 

A lease desciibed as a Darpntni patta lecited 
“Therefoie bringing in pos.st>ssion all the lands culti- 
vated, Fatit, (iarden, Falkar, Nalkar, Hankar, etc , 
situated within the four bouiulaiies of the said lot with 
all rights and appurtenance's, you down to your heiri^, 
etc., in succession will continue to enjoy and possess the 
same in Darputm right taking Daklnlas on pa\ing to 
me or to authorised otVicer the stipulated lent (Abad- 
harita jama) of Ks. 4,761 year by year in instalments 
.specified below without raising any plea whatsoever for 
reduction of rent on the grounds of inundation doubt- 
ful covering by sand cyclone, and w’ashing away by 
river and pool and without yourself or through another 
killing fish or any other animal or realising any rent in 
lespect of that.” 

Held^ that the tenure w'as a mokrari lease on a fixed 
rent and that the lent was not liable to enhancement. 
Darputni means permanent tenuie with fixity of rent. 
Abadharita jama means fixed rent. ^Mitter and B. N. 
Ban, y/.) KuMUD NaTH DAS SaHA v. KUNJA- 
BALA DasSYa. 1641.0. 132 = 9 R.C. 144 = 62 C.L. 
J. 67. 

'Construction — Demise of mining and other 
rights'' in certain plots of coal land— If confers right 
to sue in respect of abstraction of coal prior to date of 
lease. 

Where a lease “demises unto the lessee all those coal- 
mines now being worked and all those coal mining rights 
and other rights of and in the said three plots of coal 

Q D.— 11-80 


I LBASR — Construction. 

land”, the words “other rights” are limited by thewmrds 
“of and in the said three plots of coal land,” which 
clearly relate to these plots as they stood at the date of 
grant and the lessee does not acquire a title to sue in 
respect of the abstraction of coal piior to date of his 
lease and it would require clear words to assign such a 
right of action to him. (^Lord T hankerton ) SRIS 

Chandra Nandy Faijnath Jugal Kishore. 
62 I.A. 40 = 14 Pat. 327 = 39 C.W.N. 362=16 Pat L. 
T. 143 = 153 I.C. 929 -41 L.W. 237 = 1935 R.D. 82 
-7R.P.C. 130 = 1935 M.W N 169 --37 Bom.L.R. 
323 = 61 C L.J. 96 = 1935 A.W.R 191 = 1936 O.W.N. 
252 = 1935 A.L.J. 740-A.IB 1935 P.C. 36 = 68 M. 
L.J. 600(P.C.). 

Cousti uction — Duration of — Kabuliyat for t>:rm 

! of S years — Provision that if at the end of term the 
tenant cannot make a fresh settlement he will continue 
as before and pay the rent settled — If a fresh demise 
. for another it nn. 

A Kabuli}at executed by a tenant to his landlord 
which was for a term of 5 years a rent of Ks l5 per 
, annum, after stating that the lessee would take a fresh 
settlement after the expiiation of the term, provided. 
“At the end of the term if I cannot make a fiesh .settle- 
ment 1 will continue to be tenant under you as befoie 
and pay the aforesaiil rent as the rent settled.’^ 

Held, that the clause in question was not a mere 
covenant foi renewal but a present demise for a period 
of 5 years more after the expiiy of the oiiginal term. 
{A^astm Ah, y.) HaNAMAM DAS KAMALA KANTA 

Majumdar. 164 I.C. 55 = 9 R.C. 127 = 39 C.W.N. 
906. 

Construction— Faida pay.ible by tenant to khot 

— Illegal attachment by (iovtinment — Damages — Com- 
muted value of grain produce — Right to. See bOMBAY 
Khots Llase.*^ act (1865), S. 38. 33 Bom.L.R. 
1039-A.I.R. 1931 Bom. 455. 

Construction — Fixed late tenancy— “ A badha- 

rita” and “Dharjya” — Meaning of — If indicate tenancy 
with lent fixed in perpetuity or moknran. See bKNGAI. 
Tenancy ACr, S. 30 (b). 39 C.W N. 1244. 

Const rnction — Forfeiture clause — Stipulation 

for forfeiture on lessee's bankruptcy — Lessee benamtdar 
for limited company — Liquidation of company — If 
entails foi fc it urc of Ica^c. 

Appellant granted a lease of the suit pioperty for a 
term of 75 >ears to K, wdio w^as admittedly a benainidar 
for the respondents, a Uniited company. The lease pro- 
vided that ‘if the le.ssee becomes liankrupt, 
the lessee’.s rights shall ipso facto cease and this (lease) 
shall be void and lessor .shall have the right to re-enter 
and take possession of the piemises as if this lease were 
non existent and without the lessee being entitled to 
claim damages or compensation of any kind from the 
lessor.” About two and a half years after the lease, the 
: High Court made an order for the compulsory winding 
up of the respondent company and an official liquidator 
w'as appointed. Appellant claimed that he was entitled 
to enforce the forfeiture clause as the “lessee”, the com- 
pany had become “bankrupt,” as the company had gone 
into liquidation. 

(1) that afoifeiture clause in a lease must 
always be construed .strictly as against the person seeking 
to enforce and to take advantage of it, and effect should 
be given to it only so far as it was rendered absolutely 
necessary by the wording of the clause ; (2) that the 
benami character of the lease did not necessarily lead to 
the inference that the proviso for forfeiture and re entry 
was not intended to apply to the insolvency of the bena- 
midar lessee ; (3) that it could not be said that the 
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appellant lessor had in mind on the date of the lease that 
possibility of the respondent company going into liquida- 
tion and intended to guard himself against such a con- 
tingency ; and (4) that therefore appellant was not 
entitled to enforce the clause in question. (^Beasley ^ C , 
J,and King, /.) RAMAN MENON v. MaLABAR 
Forest and Rubber Co , Ltd. 68 Mad. 378«=164 
I.C. 446-7 R.M. 428 = 1936 M.W.N. 34=41 L.W. 

46 = A.I.E. 1936 Mad. 163 = 68 M.L.J. 269. 

Construction — Holding over by tenant — Liability 

for rent, 

A certain property was usufructuarily mortgaged by B 
in favour of A on 18th January, 1911, on condition that 
the “othi” right was to be for the period of two years. 
Instead of actually taking possession of the mortgage 
property, A granted a lease on I9th January, 1911, of the 
same on a fixed annual rent, such rent being payable up 
to the time of the redemption of the “othi.” There was 
a collateral agreement by way of mortgage, under which 
the property was offered as security for the payment of 
rent due under the lease. In 1916 a certain amount was 
paid by B tow’ards the rent due under the lease and was | 
accepted by A, After a period of more than 12 years, A 1 
brought the present suit for the recovery of a sum 
alleged to be due under the lease-deed. 

Ileld^iX) that the usufructuary mortgage and the 
lease-deed were the parts of the same transaction and 
that the lease was for a period of two years only ; (2) 
that Continuance of possession after expiration of the 
original term of two years must be taken to be that of a 
tenant holding over on the original terms of the lease ; 
(3) that the collateral security clause in the lease-deed 
was not any part of the terms which constituted the 
transaction of the lease and hence this clause could not 
be ^ carried over after the determination of two years 
period ; (4) that A could only recover the rent due for 
three years prior to the suit. iSundaram Chetty and 
Pandrang Rozv^ JJ.) GnaNadESIKAM PlLLAI v, 
ANTONY. 68 Mad. 75 = 165 I.O. 838-7 R.M. 618 = 
40 L.W. 246 = A.LR. 1934 Mad. 458 = 67 M.L.J. 466. 

“Construction — Kabuliyat — Clause reciting inat 
tenant shall hu’.’c no interest in lanu eA«-ept to cultivate 
land and pay rent — Stipulation not to change features 
or status of land — Effect of — Right of occupancy. See 
13. T. ACT, Ss. 5 (2) AND 21 (1). 62 LA. 64 = 68 M. 
L. J. 476 (P.O.). 

’^Construction — Lease and mortgage — Suit on 

kabuliyat— Maintainability . 

A executed a registered kabuliyat in favour of B ^ 
agreeing to pay manhunda for certain land. A zarpeshgi 
for a certain amount was also granted by A in favour of 
B on the same day. B was to be in possession of the 
lands as rehander, which were also hypothecated in 
simple mortgage by way of security. B agreed to hold 
the land on payment of manhunda rent. 

Held, that the mortgage and the kabuliyat were two 
distinct transactions. The relationship of landlord and 
tenant was created between B and A and a suit on the 
basis of the kabuliyat was niaintainable. 23 All. 338 ; 

47 Cal. 377 (F.B.) ; 23 All. 341 and 27 All. 313, Rel. 

on ; A.I.R. 1925 Pat. 118, Expl. (AW Alt and Chat- 
ierii,jj.) Abdul Rahim z/. Raghunath Sukul, 
I.R. 1931 Pat. 179 = 130 1.0. 531 = 12 Pat.L.T. 614 I 
= A.I.R. 1931 Pat. 22. | 

Construction ~ Lease or mortgage ^ j 

A deed recited that for a sum of money (the kanam j 
and the puramkadam amounts) the land was demised to i 
the grantee, who may hold it on karankari right without I 
being liable to surrender it. It further mentioned the 
itotal pattam to be 389 paras odd, out of which about 


; LEASE— Construction. 

I 106 paras, were to be retained by the grantee for interest 
I on the kanam and puramkadam amounts and the balance 
I of about 282 paras was to be paid to the grantor for 
j purapad. The grant further stated that the kanam shall 
I be renewed from time to time on payment of the renewal 
I fee and that the grantee may enjoy the property in 
I perpetuity, 

I Held, that the transaction in question was by no 
I means a mortgage pure and simple, but resembled more 
I closely a lease, {l^enkatasubba Rao, /.) RamAN 
I Thirumumpu V Karunakara Menon. 147 1.0. 

I 735 = 6 R M. 386 = 1933 M.W.N. 79 = 38 L.W. 843= 

I A.I.R. 1933 Mad. 852. 

'^^Constructi on— Lease or sale — Perpetual lease 
reserving no right of re entry. 

Where a perpetual lease of under-proprietary tenure 
ostensibly reserved a rent of Rs. 4 to the lessor but in 
fact it really left nothing to its executant and no right 
of re-entry was reserved in his favour in any event, 
Held, that, though the price was called "JVazrana* 
(rent) it was really an out and out sale, subject to a 
right of pre-emption. (Case law discussed.) (Hana- 
vutty, /.) Ram ANAND V. RAM DAS. 14 L.R. 681 
(Rev.) = 17R.D. 706=143 I.O. 887 = 10 O.W.N. 613 
= I.R. 1933 Oudh 217 -A.I.R. 1933 Oudh 329. 

'^Construction — Lease by talukdar — Lease acknow- 
ledging accupancy rights of lessee to be perpetual — Use 
of words '^naslan bad naslaiP and ''malikana^* — Right 
of re-entry not reserved to lessor — Lease, if confers 
under proprietary rights. 

Where a lease executed by a talukdar acknowledged 
the occupancy right of the lesseee, which was for life, to 
be perpetual and fixed the amount of lent which the 
lessees would have to pay and stated that they had to 
I pay at a certain rate the malikana dues to the talukdar 
I himself and his heirs and also had to provide for the pay 
I of the chaukidar and the patwari and for the village 
I expenses, and ended up by saying that the talukdar 
[ executed a “perpetual lease” and that the lessees should 
( remain in possession and occupation generation after 
j generation “naslan bad naslan” according to the condi- 
I lions of the lease. 

, Held, that the talukdar merely wished to grant to the 
I lessees heritable occupancy rights in the place of the 
I occupancy rights for life and there was no intention of 
j converting their occupancy rights into the rights of 
under-proprietors and that the use of the expression 
I “naslan bad naslan” the provision for payment of 
malikana dues to the lessor and t o bis heirs, the liability 
to pay for the chaukidar and the patwari and the non- 
reservation of the right of ”re-entry’* to the lessor, do 
not necessarily indicate any intention of conferring a 
transferable estate. {Hmg, C./, and Nanavutty, /.) 
HIRA LAL V, Gajraj Kuer. 11 Luck. 203 = 165 I. 
0. 909 = 7 R.O. 625 = 1935 R.D. 289 = 1936 O.W.N. 
638= A.I.R. 1935 Oudh 423. 

Construction — Lease of tank — Agricultural 

purposes — Test, 

Where the lease is of a tank, the true test as to 
whether the lease is for agricultural purposes or not is to 
see whether the primary object was the lease of the tank 
or lease of the land surrounding it for purposes of agri- 
culture with the tank within it. (Mitter, J,) BiR 
Bikram Kishore Manikya Bahadur v. Amanad- 
DIN. 169 1.0. 236=8 R.O. 297 = 40 O.W.N. 166 = 
A.I.R. 1935 Oal. 638. 

Construction — Lease for term on fixed rent — 

Covenant for re-entry — Binding nature, 
j A kabuliyat provided as follows: “I have remained 
L in possession by taking lease in the benami of S and 
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paying Rs.. ..as the annual rent; if the Sarkar requires 
it I shall give up the building and the trees which I 
may grow on taking the proper market price. On this 
understanding I sign this mokarrari lease. If there is 
any necessity for kuzooralt to resume possession I shall 
relinquish it and get back consideration money.'* 

Held^ on a construction of the lease, that the lease 
was not a permanent one but was one on a fixed rent 
with a covenant for entry. 

Held also^ that the covenant as to re-entry ran with 
the land and was binding on the parties and their succes- 
sors. (jGuha and M. C*. Ghose^ /J.) BEJOY ChaND 

Mahatabz'. Mahomed Yasin. 1331.0.664=52 
C.L J. 486 = A.I.B. 1931 Cal. 160. 

Construction — Lease for three years fixing 
Rs. 400 for third year — No rent for the first two years — 
Nature of lease — Registration — Interest on rent — Right 
to. See Registration act, S. 171 {d), proviso. 
41L.W. 351 = A.I.R. 1936 Mad. 305 (1). 

-Construction — Mokarrari — Rent — Landlord’s 

right to increase. See LANDLORD AND TENANT — 
RENT. 36 O.W.N. 183 --A.I.R. 1932 Cal. 436. 

Construction — Mourasi Mokarrari lease — Rent tn 

cash and kind — Liability of tenant to pay either rent» 

A Patta for Mourasi Mokarrari lease of agricultural 
land created by landlord recited among other things that 
the lease will form a Mokarrari Mourasi Kaye mi ten- 
ancy and Rs. 27-12-0 in cash rent and the paddy rent of 
10 arhis will not be enhanced. The price of ten arhis 
was stated to be Rs. 10. The lease further provided for 
a selami of Rs. 150 and two kinds of penalties, namely 
for default of cash rent and for default of paddy rent; 
for the former default, interest was realisable and for the 
latter default barhi or damages were to be realisable. 

Held^ on construction of the lease, (1) that it was 
intended that a cash rent and paddy rent were to be 
kept separate; (2) that the paddy rent w’^as meant to 
be a real rent, that is to say, a tenant was liable to 
deliver paddy in addition to paying cash rent ; (3) that 
in case of failure to deliver paddy rent the landlord 
was entitled to get the paddy rent at Rs. 10 and not at 
the current market rate; (4) that the primary liability 
was to pay 10 arhis of paddy and only if he could show 
that he w^as unable for any reason to deliver the paddy 
was he liable to pay Rs. 10. It was not intended that 
the tenant should escape liability when he was in a 
position to give paddy, or that he should be liable to 
pay its cash value of the current market rate when, 
owing to scarcity for instance, there was dearth of paddy 
and the price would be high, (fihose^ /.) MOHIT- 
KRISHNA KUNDU V. MAHENDRA NATH ClUHA. 68 
€al,72 = I.R. 1931 Oal. 658 = 133 I.O. 210 = AXR. 
1931 Cal. 468. 

——Construction — New lease or confirmation of old 
— Test — Considerations. See BENGAL Tenancy Act, 
SS. 20 AND 44 (f). 61 O.L J. 189. 

—^Construction — Occupancy rights conferred — No 
limit of time fixed — Lessees m continuous possession — 
Land held not to be sir. 

The lease started by giving reference to occupancy 
cultivation, recited that the lessees were to get occupancy 
rights and fi.xed no limit to the period of the lease. 
There was no reference to the fact that the land was sir. 
Twice within the lease the word “dakhlikar” was used. 
The lease was dated 1905 and the lessees w^ere in pos- 
'session by themselves or their fathers for 26 years. 

Held^ that the land was not .»/>, that the lease was 
definitely intended to confer occupancy rights and that 
those rights if not conferred were acquired by over 
l2 years’ continuous cultivation. {Oppenheim, S,M. and 
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Walton, JM.) MAHABIR v, AJEYPAL SlNGH. 14 

L.R. 238 CRev.) = 17 R.D. 358. 

■ ■■ ' " ‘Construction — Option of first refusal — Meaning 
of. 

Where a lease is granted for a period of one year on 
condition that the lessee w'ould be given first refusal of a 
lease for the ensuing year, the lessee gets a preferential 
right to take a lessee for the ensuing year, if he is pre- 
pared to pay as much as any other botta fide applicants 
are prepared to give. The lessee has, so to speak, a 
right of pre emption, and he is not entitled to take a 
lease at a lower figure than that offered by any bona fide 
applicant. {King, C,J,, and Zia til Hasan J.) RaGHU- 
NATH PRASAD v. LUCKNOVV SUGAR WORKS, LTD, 
169 I.O. 121 = 8 R.0. 166 = 1936 O.W.N. 1211-A.I. 
R. 1936 Oudh 56. 

" ‘•Construction — Original lease for 12 years — 
Renewal — No period fixed — Sowjanyam fixed — New 
denise also if for 12 years. 

A new demise did not state the period for which the 
renewal was executed but it expressly said that the rene- 
wal that had been given under the document was a 
renewal of the property held under the previous melcha- 
rath w^hich was expiessly made for 12 years and 
sowjanyam was also to be paid. 

Held, that the renewal also was for a period of 12 
years, especially in view of the fact that it w^as not 
customary in the case of leases from year to year to pay 
sowjanyam for renewal. {Madhavan Nair^ J.) AGHILES- 
WARA AYYAR t/. SHAMU AYYAR. 156 I.C. 147 = 7 
B.M. 662=1935 M.W.N. 877 = 42 L W. 494 = A.I.B. 
1935 Mad. 411. 

"-“—Construction — Paddy rent — Price fixed tn kabti- 
liyat — Landlord's right to claim market rate — "'Ticca" 
— Meaning — If perpetually fixed — Interest on rent 
fixed in money only — Effect of. 

The terms of a registered kabuliyat for lands let out 
at a produce rent stated that the tenant if the tenant 
failed to deliver the p^ddy, the landlord had a light to 
realise amicably or by suit the ticca sum of Rs. 20 with 
interest at the rate of Re. 1 per month. 

Held, that the use of the word "ticca' indicated meant 
that it was ‘fixed in perpetuity’ and that on non-dehvery 
of the paddy, the landlord was entitled only to claim the 
sum of Rs. 20 mentioned in the kabuliyat with the speci- 
fied rale of interest and not to the market value ; and 
that the absence of a provision “bari" also implied that 
the landlord was entitled only to the amount stipulated 
in the lease. {Milter, /.) RAM ChaRaN Chakra- 
varty V. Raj Kumar Chakravarty. 160 I.O. 735 
= 8 R.O.450 = 61 O.L.J. 361 -A.I.R. 1936 Cal. 29. 

■ ■ ‘ — Construction — Perpetual lease , 

Although the word “dowam” per se might not imply 
perpetuity, where the lessee was given the right to build 
a house or to let it out on rent to any one else and it 
was further said that the lessee shall have the same 
right as the lessor enjoyed up till then and the lessor 
had proprietary rights, there is no reason why the lessee 
should not be deemed to have the same rights, and that 
would only be consistent with the idea of the lease 
being a perpetual lease. {Kendall and Bajpai, //.) 
Mahomed Ismail Khan v. Jawahir Lal. 164 
I.C. 305 (D = 7 R.A. 730 (1) = 1935 A.W.R. 198 = 
1935 R.D. 90 = 1935 A.L.J. 1288 = A.LB. 1936 All. 
492. 

'^ Construction — Perpetual lease — Forfeiture clause 
— Effect, 

Under a perpetual lease, the lessee was granted herita- 
ble and transferable rights in the property but it also 
contained a provision to the effect that if the lessee or 
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his transferee or legal representatives failed to pay the 
instalments of rent at the stipulated time, they would he 
liable to ejectment at the end of the year under S. 52, 
Oudh Kent Act. 

Ileld^ that the lease did not cease to be a lease in 
perpetuity simply because it contained a forfeiture 
clause. {Raza aud Smith, JJ ) BHAGWATt PRASAO 
V. Balgobind. 8 Luck. 377=I.R. 1933 Oudh 136 = 
142 I 0. 886 = 10 O.W.N. 56 = 14 L.R. 113 (Rev.) = 

17 E D. 160 = A.I.R. 1933 Oudh 161. 

■ C 071 it rue ti oil — Pc rpt, tual tea sc — // eri t ability. 

Where the lease was given “ Waste dnwam ke '' and 
the lead's was described as a ^^patta istimrari*' and it 
fiirthei provided that the rent could not be enhanced, 
nor the lessee ejected except by a suit for arrears of 
rent, and the only condition laid down was that the 
lessee should pay the rent and be loyal and no evidence 
had been led or any suggestion made that theie was any 
local riistoni according to which perpetual and ^'isitm- 
ran'* leases were not heii table, held, that the lease was 
to be held in perpetuity on a heritable baMs. {Grant, 
/./!/) MAHOMED MOIN UDDIN ANSARI v . BATASHA. 
1936 O.W.N. 1190 - 1935 R D. 504. 

ConstruLtiGii — Pirpctual lease — Lease in 

perpt tuity — G uz i redar di rcc ted to pay > cut — P> o7<iston 
against enhancement of rent — Effect — Status of 
Gnzaredar, 

Wheie under, a deed described as a lease in perpetuity 
property was left with certain persons as guzara and it 
was agreed that the guzaredar was to pay a fixed sum 
and if the same was not paid the lessee was given pow’er 
to piocecd in due course of law to recovei tlie rent and 
theie was a definite prohibition of enhancement of rent 
oi of ejectment but there w’as no mention of right of 
tiansfei, 

Held, that under the agreement the guzaredai did not 
become an under-proprietor. The effect of the agree- 
ment was that the guzaiedar accepted his status as that 
a tenant of the new lessees. {Oppenheun , S,M, and 
Walton, J.Mf) JAKBANDAN SiNGH v, BaJRANG 
Bahadur Singh. 13 L.R. 132=16 R.D. 235. 

Ccn\t ruction — Perpetual lease — Lease of pro^ 

prietary lights or agricultural lease. 

Where the le>bor w'ho is the owner of the plots leased 
professes to grant a perpetual lease to the lessee wd>^h 
right to hold possession generation after generation 
and with rights of mortgage and sale, without reserving 
to himself any right to eject, and receives premium 
as consideration for the grant of a perpetual lease, the 
lease is not merely an agricultural lease for a shortterm 
but a lease of proprietary interest in land But if the 
lessor is not the owner but a thekadar, or tenant-in- 
chief or a co-sharer only, a lease, though ostensibly a 
perpetual, may not amount to such lease. But it is 
otheiwise when the lessor is the full proprietor and 
grants the lease for consideration with rights of 
inheritance and tiansfei. Such a lease is not a mere 
agiicultural lease nor the lessee a non occupancy tenant 
liable to be ejected at will. {Sidaxman, 'C.f. and 
Rachhpal Singh, /.) AJODHIA KaLWAR v. BALKA- 
Ran. 57 All. 668 = 152 I.C. 925 = 7 R.A. 414= 

18 RD. 703 = 16 L.R. 89 (Rev.) = 4 A.W.R. 1452= 
1935 A.L J. 1 = A.I.R. 1935 All. 93. 

Construction— Perpetual lease— Lease without 

any definite period specified— Duration ot ^Circum- 
stances to be considered , 

From the mere fact that no definite period is specified 
in a lease, it does not necessarily follow that the lease is 
a perpetual lease. If a grant be made to a man for an 
indefinite period, if enures, generally speaking, for his 
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lifetime and passes no interest to his heirs unless there 
are some w^ords showing an intention to grant a heredi- 
tary interest. But this rule does not apply if the period 
of the grant can be definitely ascertained from the other 
terms of the instrument creating the lease. In the 
absence of express w’ords importing perpetuity in the 
lease itself it is permissible to take into consideration 
the object of the lease, the circumstances under which it 
was created and the subsequent conduct of the parties 
to determine whether the grant was intended to be per- 
petual. {Afasim Ali,J.) CHANDI ChaRAN MlTRA zi. 
ASHutosh Lahiri. 164 I.C. 837 = 40 O.W.N. 52. 

Construction — Perpetual lease — Lessee to remain 

in possession of land so long as house stands, 

A finding that the defendant is entitled to remain in 
possession of land “so long as the house stands'* does 
not amount to a finding that there is a perpetual lease, 
because in the case of a perpetual lease the lessee w^ould 
have a right to remain in possession, even though the 
house has ceased to stand. {Sennet, J.) RAM SaHAI 
Ram Ratan v. Imami. 157 1.0.526 = 8 R.A. 202-= 
1935 A.L.J. 772 = 1935 A.W.R. 703 = A.I.R. 1935 
All. 586. 

Construction — Perpetual lease — Stipulation that 

III case of compulsoi y acquisition of premises, land 
compensation should go to lessor and compensation for 
lot'll, tiees, etc., to lessee —Effect of — If tovenanl 
running with the land— Assignee from lessee —Ki ghts 
of, in compensation money — Extent of. 

A “Kayamgoni” or perpetual lease provided inter 
aha that “in case the Government acquire the said 
land and awaid compensation, the land compensation 
will have to go to the lessor alone and the compensation 
for wells, trees, etc., will go to the lessee.” The lessee’s 
interest in the lease w^as subsequently assigned and 
changed hands. The land was compulsorily acquired by 
the Government and the l^rind Acquisition Officer made 
a reference to the (’ourt as regards the distribution 
of the compensation money. 

Held, that the lease was a lease in perpetuity with a 
limitation or condition by which the lease is determined 
on the acquisition of the land by the Government; that 
the lease was determined on such acquisition, that the 
compensation for all the interest in the land except 
for w'ells, trees and other lessee’s improvements sholud go 
to the lessors, and the assignee of the lessee’s interest was 
entitled only to so much of the compensation as repie- 
sented the value of improvements effected by the lessee; 
that the stipulation bound not only the original lessee 
but also the ultimate assignee of the lessee's interests in 
the lease, though it dul not amount to a covenant 
running with the land {Reilly, C.J. and Srinivasa 
/.) VeNKATARAMFAII v . NANJAPPA SETTY. 

13 Mys. L.J. 237 = 40 Mya H.O.R. 227. 

—‘Construction — Perpetual lease — '‘^Thika mokea* 
— Permanent tenancy, 

A Kabuliyat, after referring to the fact that the ten- 
ant had been holding the land for some considerable 
time before the execution of the document, stated that it 
was being executed as the tenant was desirous of having 
a registered potta or lease thika mokia for a fixed yearly 
rent of Rs. 6. In case of default in payment of rent, 
the landlord was entitled to evict the tenant without 
obtaining relinquishment from the tenant. Without the 
landlord’s consent, trees could not be cut down or new 
tanks dug or transfer of lands by sale or mortgage made* 
New taxes by the State were to be paid by tenant who 
also undertook to preserve the boundaries as of old. 

that in the context, the word indicated 

I the creation of a tenancy, and 'mokref signified that the 
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rent had been fixed in perpetuity and that slight increase 
of rent from Rs. 6 to Rs. 6- 3-0 or the restrictions on the 
powers of the tenant did not destroy the permanent 
character of the tenancy. {Rankin^ C.J. and C. C, Ghose^ 
y.) Bhabataran Pahari V. Trailokya Nath Bag. 
69 0al. 1282-1401.0. 743 = 36 C.W.N. 632 = 65 0. 
L.J. 398 = A.I.R. 1932 Cal. 764. 

Construction--' Reduction of rent — Effect on 

tenancy. 

The fact that under an agreement between the parties 
the landlord reduce- the rent payable by the tenant does 
not put an end to the continuity of the tenancy. The 
old tenancy still continues. {Aft tier, /.) IIaRI Pad A 

Dutt Gobinda Chandra Das. 60 0.LJ. 220 = 
A.I.R. 1936 Cal. 193. 

“ Construction — Rent fixed including cess — Re- 
assessment — Liability for increased cess — Lease not 
providing against increase in cess — Effect. See LAND- 
LORD AND TENANT—CeSS. 165 I.O. 96-A.I.E. 
1935 Pat. 305. 

— '•^C oust rucUon— Right of action for damages, tf 
included. 

Where the leassor demised to the lessee “all the coal 
mines, etc., and inclines, privileges, advantages, appurte- 
nances, appeitaining thereto,” 

field, the lease did not convey to the lessee the right 
of action for damages which had accrued to the lessor 
prior to the lease. {Wort and Fazl Ali, //.) BaiJNATH 

Jugal Kishore v. Manindra Chandra Nandi. 
I.R. 1931 Pat. 373 = 133 1.C. 453 = 13 Pat. L.T. 73- 
A.I.R. 1931 Pat. 436. 

■ — 'Construction — Tenant unable to acquire any 
right of transfer or any other legal right — Tenancy 
created was "Uenancy-at will.** 

Where character of tenancy is to be determined, the 
terms of the kabuliyat should be looked into. Under 
one of the terms of the kabuliyat the tenant was not to 
acquire any right of transfer or any other legal rights. 

that the tenancy created was tenancy at will. 
A.I.R. 1927 Cal. 179 and A.I.R. 1921 Cal. 474, Dist. 
{Mukherji and S. K. Ghose, //.) LUXMAN CHANDRA 
Mistry V. Chaku Chandra Mithra. 159 I.O. 
613 = 8 R.O. 331 = 62 C.L.J. 111-A.I.R. 1935 Cal. 
783. 

Constriiction — Thica Mokra, Mourashi, ‘Putra 

Pautradikramay’ — Nature of tenure. 

The words Thica Mokra, Mourasht, Putra P antra- \ 
dikramay in a patta, which also stipulates that there ' 
will be no remission of rent on any account, imply that i 
a hereditary tenure with a fixed rent was intended to be 
created. The tenure w'as intended to be held from 
generation to generation and not for a temporary 
period. The tenancy is not only hereditary, but the rent 
also is fixed in perpetuity. {Lort Williams and Nasim 

All, yy.) IIanuman Das Mundra v. Damodar 
LAIK. 152 10. 640 = 7 R.O. 282=69 O.L.J. 381 = 
A.I.R. 1934 Cal. 782. 

Construction — Undertaking by lessee to pay cesses 

— Extent of liability, 

A ’ lessee covenanted as follows: “I shall render 
accounts to you in respect of road-cess, Taluk Board 
cess, etc., leviable for each fasli as per accoants in the 
said villages and pay then and there the said sums 
legally payable to the afor said partner and obtain 
receipt. Further I shall also pay other cesses which may 
be newly levied hereafter.’^ 

Held, that the lessee undertook only to pay by way 
of cesses what was legally payable by him to the land- 
holder. {Sundaram Chetty, y.) SUBRAMANIA Ayyar 


liB ASR-— Covenant. 

V. arunachalam Chettiar. I.R. 1932 Mad. 867 
^1401.0. 329 -= A.I.R. 1933 Mad. 96. 

Construction— Whethei the tenant is a raiyat or 

tenure-holder. See CHOTA NagPUR TENANCY ACT 

(1908), S. 5. A.I.R. 1935 Pat. 63. 

Covenant. 

'Covenant against alienation — Provision for 
\ enhanced rtnt on breach — it penal--- Power of Court to 
j relieve against — Waiver — Acceptance of original imver 
I tent after alienation — Effect of. 

1 A permanent mulgeni lease deed provided that the 
lessees were not to alienate their interest and that in 
case of such alienation, the rent was to be paid at an 
enhanced rate from that date. The lessees sold their 
interests, but the lessor continued to accept lent at the 
original rate. About 16 years after the alienation, the 
lessor sued for rent at the enhanced rate. 

Held, that the stipulation for enhanced rent on breach 
of covenant against alienation was not penal, but only in 
the nature of liquidated damages and could not be 
relieved against, and that the lossor was entitled to claim 
rent at the enhanced rate except for the period for 
which he had collei ted the rent at the low'er rate. 

Held, further, that the acceptance by the lessor of the 
lower rent with full knowledge of the breach of the 
condition would not amount to waiver of the claim for 
enhanced rents. { Afadhavan Natr , J.) RAMAKRISHNA 
Rao V. Mahadevayya bhatta. 58 Mad. 866 = 166 
I.C. 767 = 8 R.M. 51 = 41 L.W. 407 = 1936 M.W.N. 
312 = A.I.R. 1935 Mad. 335 = 68 M.L.J. 482. 

" 'Covenant as to mutation fee in case of transfer 
— Transferee bound — Default by transferee — Right of 
landlord to sue — Court auction-purchaser — Right to sue 
transferee in ejeUment. 

One of the terms of a mourasht mokrari lease w as as 
follows: — “If you transfer the lands of this jarna to 
anybody, the purchaser would be bound to pay into my 
sarkar as mutation fee one fourth of the amount which 
would be the fair price for the land at the lime, if such 
fee is not paid, the transfer will not be valid.'* The 
lessee sold the tenancy but the transferee did not pay 
ckoulh. The lessors sued the original lessee for rent 
and had the property sold in execution of their decree 
The purchaser wdio made his purchase at the rent exe- 
cution sale sued the transferee from the lessee in eject- 
ment. 

Held, such a restrictive covenant in a lease is a valid 
covenant for the lienefit of the lessor and is operative 
and it runs with the land and remains operative during 
the entire period of the lease, that the covenant as to 
payment of mut.ition fee was valid and enforceable and 
that the purchaser was entitled to treat the transferee as 
one with no title to remain on the land and to eject 
him under the circumstances. The words “right, title 
and interest of the debtor” as used in the sale certifi- 
cate must be construed with reference to the circumgtances 
under which the sale took place as \^ell as the proceed- 
ings leading up to the sale. {Mukerjt, J.) NabjaN 

Sardakz/. Neburali Molla. 6 I.R. (Cal) 15 = 
144 I.C. 764 = 37 C.W.N. 272 = 67 C.L.J. 387 = A.I. 
R. 1933 Cal. 506. 

Covenant to pay rent — If runs with the land — 

Liability of transferee from lessee. See LANDLORD 

and Tenant — Rent. 62 Cal. 346= A.I.R. 1935 

Cal. 368. 

’‘ " ^Covenant — Rest rictive covenants. 

Covenants in the lease imposing restrictive conditions 
on the rights of ths lessee are construed with the utmost 
jealousy to prevent the going beyond the express stipu- 
lation. {Guha and M. C, Ghose, /J.) S WARN AMO YEE 
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Debya z/. Adyajaddi. 60 Cal. 47=I.E. 1932 Oal. 
677=139 1.0.239 = 36 C.WN. 819=A.I.B. 1932 
Oal. 787. 

See also LANDLORD AND TENANT— FORFEITURE. 

Oreation of. 

— , ■ , Cr tail on of — Actual delivery of possession ^ not 
necessary, 

A tenancy is created if a tenant already in possession 
is continued to be so upon an express agreement with 
the new landlord by recognizing the latter's title and by 
duly executing a lease deed and attorning to him. 40 
Mad. 561, Foil. i^Rama Rao, Jf) TaVAKAL SaBI v. 
Channappa. 9 Mys-L. J. 339. 

Forfeiture. 

See (1) Landlord and Tenant— Forfeiture. 
(2) Lease— Construction. 

” F or fetturc — Breach of conditions of lease — No 
expression by landlord of his intention to determine 
lease — No forfeiture is produced, 

Foifeiture will not be produced merely by the uni- 
lateral act of ceasing to comply with the conditions upon 
which the property is held, but must involve also some 
expression of intention to enforce the forfeiture on the 
part of the lessor. {Curgenven^ J f) VeNKATARAMA 
IYER V, PONNUSWAMI 163 I.O. 36=8 R.M. 1100 = 
1936 M.W.N. 936 = A.I.E. 1935 Mad. 918. 

Forfeiture — Premium — Refund of consideration. 

See Landlord and Tenant — Premium. A.I.B. 
1934 All. 293. 

Lessor’s liability. 

Lessor's liability ^Liability to rates and taxes. 
Where by the terms of a least , the lessee covenanted 
to pay water tax and the lessoi covenanted that he 
would during the said lease pay all rates and taxes, 
payable in lespect of the said premises except the rates 
covenanted to be paid by the lessee, the lessor is clearly 
bound to pay property tax based on an increased assess- 
ment made after the lease. {Beaumont , C, J, and 
Blackwell, J.') ISMAIL v. ABDULLA. 66 Bom. 626 
= IR. 1931Bom 220 = 129 IC. 748 = 32 Boxn.L.R. 
1660 = A. I.R. 1931 Bom. 118 and {Beaumont, C, J, 
and Blackwell, /.) SulleMaN v, Aishabai. I.R. 
1931 Bom. 223 = 129 I.O. 751 = 32 Bom.L R 1668 = 
A.I.B. 1931 Bom. 122. 

Miadi sarbarakari. 

Miadi sarbarakari — Kabuliyat — Construction — 

Permanent tenancy, if creatad. See LANDLORD AND 
Tenant— Permanent Tenancy. A.I.R. 1934 Pat. 
632. 

Miadi sarbarakari — Transfer of tenancy — Oper- 
ation of — Duration — Custom varying the terms of the 
lease —Permissibility, See LANDLORD AND TENANT 

—Transfer of Tenancy. 11 Pat. 767. 

Mining lease. 

See also LANDLORD AND TENANT — ROYALTY. 

Mining lease. See LEASE— CONSTRUCTION. 

62 I. A. 40 = 14 Pat. 827 = 68 M.L.J. 600 (P.C.). 
Mokarrari. 

See also LEASE— CONSTRUCTION, supra, 

Mokarrari — Mourasi Mokairari lease. See 

Lease— Construction, 

Mokat rari — Pi oof of — Clauie for variation of 
rent according to area. 

The question whether the rent is fixed under the 
contract must be decided on the construction of the 
terms of the contract itself in each particular case. The 
existence of a condition that on increase or reduction of 
area, the rent would be increased or reduced at a parti* 


LEASE— Registration. 

cular rate is not sufficient by itself to justify the 
inference that the tenure is mokarrari. {Sukrawardy 
and Graham, //.) LAKSHAN CHANDRA MONDAL v. 
Narim Sardar. I.R. 1932 Oal. 466 = 138 I.C. 646 = 
36 C.W.N. 341 = A.I.B. 1932 Oal. 608. 

— Mokarrari — Rent —Enhancement of. See LAND- 
LORD AND Tenant— Rent. A.I.B. 1932 Oal. 436. 

Perpetual lease. 

See also (1) LANDLORD AND TENANT— PERMA- 
NENT tenancy. 

(2) Lease— Construction. 

Perpetual Bemiadi lease of land in Mum- 

cipal town to Muktear, for building basha — Object of 
lessee to reside there for practising in Courts of the 
place — If permanent lease — Construction of pucca huts, 
etc, — Landlord not objecting-^If estoppel from ejecting 
lessee after exPiry of period. 

A bemiadt lease of land in a Municipal town taken by 
a Muktear with the object of building a basha thereon 
to enable him to carry on the legal profession in the 
Law Courts of the place, is not a permanent lease. 
Basha does not carry with it the idea of a permanent 
residence. The lease is one for the lifetime of the 
lessee. The erection on the land by the lessee of 3 or 4 
corrugated iron roofed huts with pucca plinths, stairs 
and compound wall is not inconsistent with the lease 
being only for the lifetime of the lessee. Nor would the 
con^ent of the lessor to such erections, change the lease 
as oiiginally granted into a perpetual right of occupation 
by an implied contract, as it were, the structures being 
such as can be erected by the lessee for his purpose 
during his lifetime in a Municipal to\\n. The lessee 
cannot also invoke the equitable doctrine of estoppel by 
acquiescence in such a case, because, the lessor cannot 
be said to have abstained from asserting his legal rights, 
or encouraged the lessee to erect the structures, so as to 
prevent him from evicting the lessee who has made no 
mistake about his rights, being fully aware that the 
lease is not one in perpetuity. {Nasim Alt, /.) 
CHANDI CHAUAN MITRA V. ASHUTOSH LAHIRI. 
1641.0.837 = 40 C.W.N. 52. 

I’erpetual lease — Bemeyadi settlement — Restric- 
tion of rights of lessees — Premium and rent higher than 
before. See LEASE— CONSTRUCTION. 36 C.W.N. 
982 = A.I.R. 1931 P.C. 207= 61 M L.J. 377 (P.C.). 

Perpetual lease — Covenant against alienation — 

Provision for enhanced lent on breach — If penal — 
Power of Court to relieve against. See LEASE — 
Covenant against alienation. 68 Mad. 866= 
68 M.L.J. 482. 

Perpetual lease by Mahant — Validity — Revenue 

Courts — Jurisdiction, 

The Revenue Courts have jurisdiction to enquire into 
the validity of a permanent lease granted by the Mahant 
of a math under the Agra Tenancy Act. {Oppenheim, 
S.M, and XValton, J, Ml) RaGHWA NaND Math- 
dhari V. Ram Newaz. 14 L.B. 691 (Rev.) = 17 
R.D. 726. 

'^ P erpetual lease — Surrender — Execution of 

kabuliyat. 

Where a permanent lease is capable of being surren- 
dered and a subsequent kabuliyat in writing and Yegis- 
tered is given, the former lease is surrendered automati- 
cally. {Sulaiman, C,J, and Mukerji, /.) TiKA Ram 
V, SRI THAKUR DAOJI MAHARAJ. 152 I.O. 189 = 4 
A.W.E. 1106 = 7 B.A. 286=1934 A.L.J. 674 = 18 
R.D. 240 = 16 L.R. 260 (Rev.) = A.I.B. 1934 All. 
787. 

Registration. 

■ — Registration — Unregistered lease for twelve years 
— Need for registration— Status of tenant. Set 
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LEASE— Benewal. 

Landlord and Tenant— Status of tenant. 
15 B.D. 106. 

Benewal. 

—^Reneival — Clause for — Tenant holding over — 

Right to renew ^ not lost. 

Where a lease confers a right on the lessee to apply 
for renewal and no time is fixed for it, the lessee will 
not necessarily lose his right of renewal by not having 
made the application within the currency of his term if 
he continues in possession afterwards with the sanction 
of the lessor. The right is not lost so long as the rela 
tion of landlord and tenant continues. The landlord 
may call upon him to decide if he will take the lease and 
any delay thereafter on the part of the lessee is fatal to 
his right, Kut in the absence of W'aiver or refusal, the 
mere fact that the original term has expired cannot be 
regarded as determining the relationship between the 
parties, and the tenant cannot be said to have lost his 
right of renewal. (English cases Ref.) {Mukerjt and 
Bartley, //.) HeMANTA KumARI DEBI v. SeFA- 
tuli.a Biswas. 144 I.C. 889 = 6 I.B. (Cal.) 62=37 

C. W.N. 9 = A.I.B. 1933 Cal. 477. 

Bent. 

See Landlord and Tenant— Rent. 

Bight of lessee. 

-•Right of lessee—Lease invalid for want of regts- 

trail ou^Lessee^ s right to compensation for structures on 
ejectment. 

A lessee under an unregistered lease is not, on eject- 
ment, entitled to get compensation for the structures 
built by him, in the absence of a finding, that the struc- 
^-ures are peimanent or that he was led into the belief 
that he had a permanent tenancy and that he raised the 
structures under that belief. (l\fastm Alt, /.) DURGA- 
PADA KaRMAKAR V. NRISINGHA CHANDRA NANDY 
Chaudhury. 62 Cal. 492 = 159 I.C. 20 = 8 R.C. 
294 = 39 C.W.N, 416 = A.I.B. 1936 Cal. 541. 

■ Rights of lessee — Right to recover possession — 
Enfoiceability against lessor and the prior lessee. See 
T. P. ACT. S 108 (B). A.I.B. 1931 All. 649. 

Sub lease. 

Sub-lea.se— Distinction between sub-lease and 

as>ignment. Ste l.EASE— ASSIGNMENT, 69 M.L J 
133. 

Sublease — Grant by some numbers of joint 

family — Binding nature. 

Where there was no reason for holding that the mem- 
bers of the Hindu joint family who sublet or otherwise 
tiansfened the plots did not do so as representatives of 
the whole family. 

Held, that the sub-lease was binding on the whole 
family. {Oppenheim, S. M . and Drake Brockman,/. 
M.) Diwan Singh v. Jagdish Prakash. 18 R. 

D. 163 = 15 L.B. 177 (Rev.). 

‘Sub-lease — Right of lessor to recover rent from 

subm^essee. 

There being no privity of contiact between the origi- 
nal lessor and a sub lessee, the former is not entitled to 
claim rent from the latter, his remedy being only against 
the lessee with whom he made the contract. {Addifon, 
/.) JETHA Nand V, Joint Hindu Family of 
Udho Das. 131 I.C. 121 (1) =32 P.L.R. 422= A.I. 
B.19S1 Lah.614. 

Termination. 

— Termination — Lease for residential purposes — 

Tenancy if heritable. 

Where the lease is for residential purposes, the lease- 
hold interest must be regarded as heritable in the 
absence of an intention to the contrary on the death of 


i LEASE— Zaripeshgi. 

i the lessee, the kabuliyat has not spent its force and does 
! not terminate and the plaintiff is not entitled to recover 
’ possession. 37 C. 377 and 17 C.LJ. 459, Ref. {Mittcr, 
j y.) Digambar Das r/. Bepin Behari roy. 136 
i I.C. 607 = I.R. 1932 Cal. 239 = 35 C.W.N. 1180 « 
A.I.B. 1932 Cal. 215. 

—Termination — I^ease for term — Payment of 
money by tenant in ailvance — Destruction of subject- 
matter by fire — Tenant^s notice to terminate lease — 
Right to refund of money. CONT.ACT ACT, S 65, 

A.I.R. 1935 Nag. 208. 

Thika mokra. 

[ T hi ka mokra — Mourashi — putra pautradikramay 

j No remission of rent on any account — Tenure here- 
ditary and perpetual. See Lea.Sk— CONSTRUCTION. 

A LB. 1934 Cal. 782. 

‘Thika mokra' — Permanent tenancy. See LEASE 

—CONSTRUCTION. 69 Cal. 1282 = A.I.R. 1932 Cal. 
764. 

Transferability. 

! Transferability. 

■ Where there is no condition in the lease prohibiting 
, a transfer of the property, leasehold property can be 
i transferred. {Jai /mI, J.) YA()UB KhaN v. MOHAN 
Lal. I.R. 1932 Lah. 608 = 139 I.C. 680 = 33 P.L.R. 

; 626 = A.I R. 1932 Lab. 618. 

[ Validity. 

j “ 'Validity — Duty of lessee to disclose income of 
I property. 

j The lessee is not uuder a duty to disclose to the lessor 
the real income of the pioperty (fishery) at the time 
! when the darpatni patta was executed. The law does 
j not lay down any statutory duty on him ; and failure 
I or omission on his part to so disclose the income will 
I not render the lease invalid. {.Nasim Ali, /.) PURNA 
j Chandra Chovvdhury r-. Sarojini Choudha- 
i rani 60C.L.J. 25 = 156I.C. 1027 --7R.C. 662 = A 
I I.R. 1935 Cal. 234. 

I — K alidity — Long term lease by mahant — Succeed- 
\ing mahant receiving rent — T enauiy f rom month to 
i month created. 

! Apart from the question of necessity a mahant in 
I charge of a leligious institution has no power to lea^e 
I the property under his management beyond the period 
; of his tenure. Consequently the tenancy created by a 
I preceding mahant comes to an end when he is removed 
I from office. Where the succeeding mahant continues to 
j receive the rent and there is nothing to show that he 
! ratified the prior long term lease, a fresh tenancy must 
I be deemed to have been createtl l:)etween the parties 
I from month to month. {Bhide, /.) Har Nath v. 

! Mohar Singh. 32 P.L.R. 469 = A.IR. 1931 Lab. 

! 676(1). 

Zaripeshgi. 

: Construction — Lani given as secu- 

{ rity for payment — Transaction, if amounts to a mort • 

i A Zaripeshgi lease recited, that, in consideration of 
j Rs. 400 Zaripeshgi, the lessor conveyed to the lessee 7 
1 bighas of land rented at Rs. l5 a year for a period of 

• 15 years. The lease provided that on the termination 
'[ of the period of the lease the lessor was to repay the 
, Rs. 400 Zaripeshgi to the lessee and that he was not to 
! sue in ejectment until that money was repaid to the 
j lessee. 

//^/«/, that as there was no payment as an advance 

• against rent to fall due in future years, it was not a lease 
and that it amounted to a mortgage within the meaning^ 
of S. 58 of the T. P. Act. {Walton, J.M. and Oppen- 
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IiEASE— Zaripeshgi. 

hetm.S.M,) WalI BakHSH Ajudhia. 14 L.E. 
226 (Eev.)-17 E.D. 270. 

Zaripeshgi — Distinction from mortgage. 

There is very little actual difference between a mort- 
gage and a /.anpeshgi lease with a condition against j 
ejectment, Imt there is no juMification for treating as a : 
mortgage a document which is termed a lease and has | 
all the characteristics of a lease. {Oakden^ S. M. and 
Smithy /.M.) ZORA V. JAHANIA. 15 E.D. 135. 
Miscellaneous. 

■■ Agreement for — Mineral right's — Suit for return 
of premium — Defective title of lessor — Proof of. See 
MINERALS. 58 I.A. 392-69 Oal. 699-61 M.L.J. 
699 (P.O.). 

’‘Fleritahility — Lease for residential purposes — 

Tenancy y if heritable. 

Where the lease is for rcsirlcntial purposes the lease- 
hold must he regarded as heritable in the absence of an 
intenthm to the contrary. 37 C. 377 and l7 C.L.J. 459, 
Ref. (^Mitter.J) DKJAMliAR 1)AS rc HEPIN BeHARI 
ROY. 136 IO.607-I.E. 1932 Cal. 239-35 O.W. 
N. 1180-A.I.E. 1932 Cal. 215. 

Melwaram— Possess(jry right. .S'iV MklwaRAAI. 

56 Mad 366 = 64 M.L J. 361. 

■ ■■ '•Proof — Produt tion of pat wan’s papers. 

A lease for seven years cannot be proved by the pro- 
duction of the entries in the pahoarfs {Keaney 

.S’. M. and Oppenketm, J M.) MUKUT NATH 7f. DhaK- 
M A Datta. 15 E D. 694 -12 L E. 355 (Eev.). 

'Tenant hoi dm g on — Pf^hether bee ornes tic ^passer. 

A tenant does not automatically become a tresspasser 
on the day when the period of his lease expires. {Dalaly 
/ ) Khadkru Chamar V. Sri Nath Pande. I.E. 
1931 All. 185-129 I.C. 553-16 E D. 162-12 L.E. 
36(Rev.) = A.I.E. 1931 All. 198. 

XiEASE OE LICENCE. 

Set (1) Easemen'JS act (1882), S. 52. 

(2) Transfer ok Properiy act (1882), 

S. 105. 

(3) Stamp ACT(H ok 1809), S. 2 (16) {b). 
LEAVE TO APPEAL. 

See LKTTER.S PATENT, BOMBAY, CL. i5. 

„ „ CALCm PA, CLS, 15 AND 41. 

„ „ J.AHOKE, CLS. 10 AND 26. 

„ Madras, Cl. 15. 

,, „ Patna, Cls. 10 and 33. 

,, „ Rangoon, Cls, 37 and 39. 

LEAVE OF COURT. 

See (1) C. P. Code, O. 40, K. 1. 

(2) PRESIDENCY TOWNS INSOLVENCY ACT, 

(1909), SS. 45 (2) and4()(3) 

(3) Provincial Insolvency act (1920), S. 28 

( 2 ). 

LEAVE TO DEFEND. See Leiters Patent— 
Rangoon, Cl. 13. 

leave to sue. 

See (1) Letters patent, Bombay, Cl. 12. 

„ ,, Calcutta, Cl. 12. 

,, Rangoon, Cl. 10. 

(2) Presidency Towns Insolvency act 

(1909), SS. 45 (2) and 46 (3). 

(3) Provincial Insolvency act (1920). S. 28 

( 2 ). 

LEGACY. 

See (1) Succession act, ss. 129-178. 

(2) Will. 

legal advisee. 

See (1) KVIDENCK ACT, S. 126. 

(2) Legal i^ractitionek. 


; LEGAL PRACTITIONER -Admission. 

LEGAL CRUELTY. See HUSBAND AND WIFE— 

! Restitution of Conjugal rights. 

LEGAL DISABILITY. See Limitation Act, 

Ss. 6 8. 

LEGAL NECESSITY. See Hindu Law— Daugh- 
ters, Guardianship, Joint family. Religious 
Endowment and Widow— Alienation. 

legal PRACTITIONER. 

See also (1) Bar COUNCILS ACT ( 1926). 

(2) C.P. CODE, O. 3. 

(3) Evidence act, S. i26. 

; (4) Legal Practitioners’ act. 

(5) Letters Patent. 

Abandonment. 

Admission 

Appearance. 

Appointment by minor. 

Attorney. 

Authority. 

Barrister. 

Contempt of Court. 

Cross-examination of witnesses. 

Disciplinary action. 

Duties. 

Etiquettee. 

Examination as witness. 

Fees. 

Lien. 

Misconduct, 

Mukhtar. 

Negligence. 

Position and status. 

Powers. 

Privilege. 

Relation with client. 

Solicitor. 

Abandonment. 

[ Abandonment of claim for damages — Authority. 

' See Powers, mfra. A I.E. 1934 Pat. 25. 

Abandonment of plea — Question of law — Binding 

nature of. 

Counsel for the defendant definitely gave up the plea 
regarding limitation after the evidence of all the issues 
had been taken. 

lleldy that the question was one of Uw, that the 
party w’as not bound by the statement of his Counsel 
and that as the opposite party was not prejudired, the 
plea can be taken in appeal by the party. {^Addison 
ami Bhidey //.) DES KaJ HuKAM CHANI) z/. LaCHHI 
Ram Prabh D\val. 147 1.O. 67=6 E.L. 324= A.I. 
R. 1933 Lah. 404. 

Admission. 

See also POWERS, infra. 

'“Admission — Bxe^ution of promissory note — 

Binding nature of. 

In the ordinary course of his duties a pleader has 
authority to bind his client by admissions of fact 
provided such admissions are made during the actual 
progress of litigation. An admission of execution of a 
promissory note made the defendant’s pleader in a 
previous suit between the parties obviates the necessity 
of proving its execution afresh. (^Baker and PVadiUy 
//.) Chhagani al Z/. Bonderbai. 161 I.C. 376= 
7 R.B. 57=36 Bom L.E. 334-A.I.E. 1934 Bom. 
186. 

1 •’—Admission — Mixed question of fact and laiu. 

An admission by Counsel on a mixed question of fact 
and law is not final and binding on the client and the 
• question can be reopened on appeal when there is no 
; question of springing a surprise on the other party. 
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LEGAL PBAOTITIONER— Admission . 

ifVazir Hasan, CJ, and Raza, /.) GANESH Bakhsh 
Singh e/.AjuDHiYA Bakhsh Singh. 7 Luck. 564 
==I.E. 1932 Oudh 230 = 1371.0. S49 = 9 O.W.N. 304 
=A.I.R. 1932 Oudh 172. 

■ 'Admission — Mixed question of fact^ law and 
custom — Binding nature on litigant. 

If Counsel deliberately abandons questions which are 
mixed questions of law, custom and fact, it is not open 
to the litigant to go behind the admission and re agitate 
the same points in the Court of Second Appeal. (^Harri- 
son and Tek Chand, //.) DhfKU v. IIlRA LaL. IS 
Lah. 185 = IE. 1932 Lah. 425- 138 I.O. 185 = 33 P. 
L.E. 421 = A.I.E. 1932 Lah. 34S. 

Admission — Point of law. 

An admission by a legal pr.actitioner on a point of 
law is not binding on his client. (Mi tier and Patter- 
son, J J.) NAWAB ALI z/ IlANUMAN JUTE MILL. 6 
XR. (Oal.) 10 - 144 1 0. 701 (2) = 1933 Cr.C. 857 = 
37 O.W.N. 186 = A.IR. 1933 Oal. 613. 

— Admission — Point of laio—Binding nature of. 

An erroneous admission by Counsel on a point of law 
is of no legal effect as against his client; it does not 
preclude the latter from claiming his legal rights in the 
appellate Court (Cases ref.) (Mahadevayya, O.C.J. 
and Shankaranarayaua Rao, /.) SeeNAPPA v. GiJRU 
siDDAPPA. 12 Mya.L.J*. 190 = 39 Mys. H C.R. 166. 

, •Admission — Point of law — Not binding. 

An erroneous avlmission on a question of law by the 
mukhtyar is not binding on the party. (Shadi fal, C. 
J. and Abdul Qadtr, J.) MT. NAZO lilBI r/. HaSSAN 
ALi Khan. I.R, 1933 Lah. 614 = 144 I C. 610, 

■ Admission — Question of fact — Statement of 
intention of executant of document by his pleader. 

The question whether the parties intended that the 
mortgage-deed should or should not be enforced in the 
case of default of either party is in this aspect purely a 
question of fact and not a question of liw. The counsel 
when he stated that in the event of default by either 
party, the plaintiff was entitled to enforce the mortgage 
w'as merely stating his client’s position as to the real 
understanding between the parties and not expressing 
an opinion on a point of law. Hence a statement regard- 
ing .such intention of the executant by his pleader is a 
question of fact and is binding on his client. (Bhide and 
Dm Mahomed, J J ,') lUJTA RAM v. SaYYAU MaHO- 
MEi). 16 Lah. 328 =37 P.L.R. 696=157 I.C. 806 = 
A.I.R. 1935 Lah 71. 

'‘Admission — Question of law — Binding nature 

4}n client. 

Any admission or concession on the part of a pleader 
on a pure question of law will not estop the party from 
questioning it in appeal or revi-ion. (Sundaram Chetty 
y.) SlVASUBRAMANlA NADAR .SUBRAMANJA 

Nadar XR. 1932 Mad. 488 (1) = 138 1,0 88 = 35 
L.W. 393 = A.I.R. 1932 Mad. 409. 

Appearance. 

, •Appear a nee — Ab fence of V akal at — Effect . 

Counsel who has not filed any vakalat from his client 
has no authority to appear for him. (Mihadcvayya, C, 
/.) N.O. Manure v. BaSappa Koliwad. 12 Mys, 
L.J. 383. 

Apbearance — Appearance of Counsel against 

interest of his client — [ f permissible, 

A Counsel should not be allowed to appear against 
the interests of a person who has briefed him at one or 
other stage of the case. It is absolutely necessary for 
taking opinion that the party should lay all his cards 
before the Counsel concerned, and it is only after he has 
thoroughly gone into the facts of the case that a lawyer 
can be in a position to advise his client. In the circum- 
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LEGAL PRAOriTIONBR-Attorney. 

stances it would be unfair to allow the Counsel to appear 
against the same person later on, and an assurance on 
the part of that individual that he had no objection to 
the counsers appearance in Court would also be of no 
avail in the matter. (Middleton, J.C. and Mir 
Ahmad, A.J.C.) RADHA KISHAN 7j. ShiVAN DiTTA. 
168 XC. 691 = 8 R. Pesh. 60 (1) = A.I.R. 1936 Pesh. 
66 (1). 

Appearance — Mukhtar appeari ng in trial Court 

— Porver to file appeal, 

A mukhtar though appearing in trial Court cannot 
file an appeal unless his power-of-attorney authorises 
him to do So. Mere gf-neral words in power are not 
sufficient. 132 I.C. 895, Dist. (Bhide, /.) Karam 
Singh z/. Narain. 147 XC. 843 = 6 R.L. 467= A.X 
B. 1933 Lah. 504. 

Appearance — Pleading in case in which he is per- 
sonally interested — Propriety. 

It is undesirable for a member of the Bar to plead 
in a case concerning which he has a personal interest. 
(Cunliffe, /.) The Pioneer In.surance Company, 
Ltd., /n the matter of. 164 I.O. 897 = 39 O.W.N. 274. 

-Appearance — Separate appearances for same 

party m different capacities — Propiiety, 

A solicitor or Counsel appearing for a client who is 
interested in two different capacities can state the case 
of his client in respect of each capacity, but he cannot 
appear separately for the same person. Nor is the same 
party entitled tf) appear by separate (‘ounsel or separate 
solicitors in different capacities, {Beaumont, C.J, amf 
Rangnekar, /.) IBRAHIM F. I.ALJI v, IIUSSEIN 
Bhoy A. Lalji. 168 XC. 679 = 8 R.B 136 = 37 
Bom L R. 49 = A.I.R. 1936 Bom. 119. 

Appointment by minor. 

— Appointment by minor — At i or nr y. 

No minor can appoint an attroney and if he does, the 
attorney has no valid appointment under which he can 
act. (Young, /.) Bhaei ULLAH v . EMPEROR. 160 
IC. 139 = 1934 A LJ. 387= 6R.A. 1033 = 36 Cr L.J 
1053=3 A. W.R. 698 = 1934 Or.O. 766 = A.I.R. 1934 
All. 689. 

Attorney. 

See also APPOINT.MENT BY MINOR, supra. 

Attorney — Arbitration — Reference on behalf of 

firm — fegality- 

An attorney acting for a firm and having the power 
to conduct a suit has no power to refer a matter to 
arbitration unless he is autiiorized specifically for that 
purpose. (Rankin, C.J. and Pearson, J') RaJENDRA 
Prosai)7>. Panna T.al Champa I.al. I.R. 1932 
Oal. 458 = 138 I.C. 386 = 36 O.W.N. 8 = A.I.R. 1932 
Cal. 343, 

Attroney— Anthonty— Engagement for suit — 

Right to act in execution proceedings. 

The retainer of an Attorney ortlinarily conies to an 
end when the suit is ended. After the suit is over, the 
Attorneys are ipso facto discharged so far as the suit is 
concerned and would need fresli authority from their 
clients to act for them in execution proceedings. ( Mtrza, 
J.) Ranoildas Vithalim.s V. Burjorji. I R. 1932 
Bom. 363 = 1381.0. 320 = 34 Bom.L.R. 616 = A.LR. 
1932 Bom 337. 

——Attorney — Authority — Improper compromise by 
guardian ad litem — No right to continue suit. 

If a suit has been compromised by the guardian ad 
litem improperly without the leave of the Court, that 
may be a ground for appiopriate proceedings by the 
minor on attaining majority or by another guardian 
during minority. But the attorneys who received their 
instructions from the guardian cannot go behind them 
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LEQAL PBAOTITIONES— Attorney. 

and continue to represent the minor. {^Mirza^ /.) ABU- 
I 3 AKER Mahomed v, Amiabai. I.B. 1932 Bom. 367 
= 1381.0. 312(1) = 31 Bom.L.B. 611=A.I.B. 1932 
Bom. 401 (1). 

■ Attorney — Change by litigant — Right of attorney 

in respect of costs, 

A litigant has the right to employ any attorney he 
likes and to change him for another attorney in the 
course of the same proceeding if he so wishes, provided 
that he doe> not thereby cause delay or injustice to any 
other party or inconvenience to the Court. If he has 
not paid costs to the attorney whom he wishes to dis- 
charge that would affect his right to obtain papers and 
documents on which the attorney might claim a hen for 
his unpaid costs. But it is not open to an attorney to 
say that his client shall conlinuc to employ him in the 
suit or proceeding until all the costs due to him are paid. 
{Mirza, J.) DHARAMDAS KachudaS. I.B. 1933 
Bom. 315=144 I.O. 628 = 35 Bom.Ii.B. 298 = A.I.B 
1933 Bom. 182. 

'Attorney — Chan y of — Practice. 

It is a rule of the Court not to sanction a change of 
solicitors when the former solicitor has not discharged 
himself, so long as his costs remain unpaid. (^JVadta^ 
J.) NARAYANDAS Sundarlal V. NARAYANDAS. 
IB. 1932 Bom. 360 = 138 1.0. 257=34 Bom.L.R. 
703= A. I.B. 1932 Bom. 363. 

[Diss. 35 Bom.L.R. 298 (300).] 

- ■ Attorney — Duties of — Solicitor entrusted with 
moneys for investment. 

It is the duty of a solicitor entrusted with the moneys 
of his client for investment, before investing the amount 
upon the moitgage of a farm, to have a proper valuation 
made. If he chooses to rely mainly on his own general 
knowledge of farms in the vicinity, he does so at his 
own risk and if his judgment is shown to have been at 
fault he is liable for the loss traceable to his breach of 
duty to his client. i^Str George Lowndes.) WILLIAM 
ABERCROMBIE SHAW V. FREDERICK CHATER JaCK. 

I. R. 1932 P.C, 207 = 137 I C. 531 = 1932 Cr.O. 612 = 
A.I.B. 1932 P.C, 194 (P.C.). 

—Attorney — Lien — Kinds of — Passive or retaining 
lien — Nature of — Moneys recoveied by solicitor — Rights 
over—Exteiit of. .SV^- CONTRACT ACT (1872), S. I7l. 
60 Cal. 1442 = A. I.B. 1934 Cal. 341. 

— •‘Attorney — Otder for change of Attorney — Proce- 
dure. 

No order for change of Attorney should be made 
unless provision is made for payment of costs to the 
attorney subject of course to this that no such provision 
will be made where the Attorney has by his own conduct 
or misconduct discharged himself. {C. C. Chose, Ag. C, 

J. and Costello, J.) PaNKAJ KUMAR GhO.SH v. 
SUDHIR Kdmar Sikdar. 60 Cal 1273 = 147 I.C. 
1064 = 6 B.C. 394 = 37 O.W.N. 998=A.I,B, 1934 Cal. 
58. 

Authority. 

See also ATTORNEY, AND MUKHTAR, infra. 

- •Authority— Abandonment of issue. 

A vakil’s general power in the conduct of a suit in- 
cludes the abandonment of an issue, which in his dis- 
cretion he thinks it inadvisable to press. {Bhuie and 
Din Mahomed, J/.) BUTA KaM v. SaYYAD MaHO- 
MED. IGLah. 328 = 157 I.C. 806 = 37 P.L.B. 696 = 
A.I.B. 1956 Lah. 71. 

Authority— Authority to file criminal appeal — 

Vakalat — Necessity for. See Mys. Cr. P. Code ReGU* 
LATioN— A ppeal. 13 Mys.L.J. 24. 

Authority — Compromise. 

Where a vakalatnama gives power to a vakil, to enter 
into a compromise, a compromise entered into by him is 
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binding on his client especially when the compromise is 
an eminently fair reasonable one. {Young, /.) MT. 
Govindi V. Ganga Prasad. 147 I.O. 1256 = 6 B.A. 
632=A.I.B. 1933 All. 966. 

1 Authority — Compromise — Authority withdrawn^ 

I by client — Opposite party in ignorance — Court, if will 
I enforce compromise. 

I Counsel in India have the same implied authority to 
! compromi‘‘e an action as have Counsel in the English 
■ Courts. But if such authority is invoked to support an 
: agreement of compromise, the circumstances must be 
carefully examined. In the first instance, the authority 
is an actual authority implied from the employment as 
Counsel. It may however be withdrawn or limited by 
the client; in such a case the actual authority is destroy- 
ed or restiicted; and the other party if in ignorance of 
the limitation, could only rely upon ostensible authority. 
But if in fact Counsel has had his authority withdrawn 
or restricted, the Courts will not feel bound to enforce a 
compromise made by him contrary to the restriction, 
even thougli the lack of actual authority is not known 
to the other party. {Lord Atkin.) SheONANDAN 

PRASAD Singh v. hakim abdul Fateh Moham- 
med. 62 I. A. 196 = 14 Pat. 645 = 1936 O.W.N. 764 
= 156 1.0. 694 = 16 Pat.L.T. 479 = 42 L W. 154=7 
R.P.C. 226 = 3 936 A.L. J. 865 = 1936 A. W.B. 980 = 39 
O.W.N. 1186 = 37 Bom.L.R. 845 = 1935 M.W.N. 778 
= A.I.B. 1935 P.C. 119 (P.C.). 

— " Authority — Compromise — Power to — Advocate, 

O.S., Bombay — Power to agree to extension of time for 
award. 

The rights of an advocate, O.S., are the same as those 
of a Barrister. Amongst the many poweis, duties, pri- 
vileges and obligations extending beyond the mere duty 
of acting as an Advocate, he has power to refer the 
matter in dispute to arbitration or to compromise it. 
Tboie powers and obligations are deiivod from his re- 
tainer as Counsel and not from any contractual ap ■ 
poinlment as an agent. In non-litigious work, on the 
other hand, Counsel has no such special authority. His 
authority in that class of woik is merely that of an agent 
and depends on the terms of his particular employment. 

Obiter . — The special authority of Counsel in relation 
to litigation is confined to litigation in the ordinary 
course and does not extend to matters pending before 
private tribunals. Even apart from any such special 
authority, even an ordinary agent (and more so in the 
case of an Advocate) has the power to agree to an ex- 
tension of time for making the award. {Beaumont, C.J. 
and Mtrza, J.) P'ULCHAND DHaNRAJ v. CLARKE 
AND Smith. 58 Bom. 447=149 I.O. 1236=6 R.B. 
422 = 36 Bom.L B. 18= A.I.B. 1934 Bom. 101. 

■ "Authority — Compromise — Power over matter 
collateril to suit. 

In an action by transferee challenging a mortgage by 
the transferor as collusive, a compiomise to the effect 
that the mortgagee should buy out the plaintiff's inter- 
est in the mortgaged property for an agreed price cannot 
be entered into by Counsel as it is a matter collateral ta 
the .suit. Not only would it not be binding on the parties 
but it W’ould, in any case, be a matter in respect of 
which the Court in pursuance of O. 23, R. 3, should not 
make a decree. A compromise by the Counsel cannot 
be supported by reference only to the implied authority 
of the Advocate. Although a Counsel has complete 
authority over the suit, the mode of conducting, it and 
all that is incident to it — .such as withdrawing the 
lecord, calling no witnesses or selecting such as, in his 
discretion, he thinks ought to be called, and other 
matters which properly belonged to the suit and the- 
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management and conduct of the trial — he has not, by 
virtue of his retainer in the suit, any power over matters 
that are collateral to it. So in an action however, desir- , 
able it may be that litigation should cease by one of the 
parties purchasing the property of the other, the Counsel 
have no authority to agree to such a sale and bind the 
parties to the suit without their consent, and certainly 
not contrary to their instructions and such an agreement 
would be void. i^Lord Aihn,) SheONaNDAN PraSAD 
Singh v, Hakim Abdul Fateh Mahomed. 62 I. 
A. 196 = U Pat. 646 = 1936 O.W.N. 754 = 166 I.O. 
694 = 16 Pat. L.T. 479=42L.W. 164 = 7 R.P.O. 226 
= 1936 A.L.J. 866 = 1936 A.W.R. 980 = 39 C.W.N. 
1186=37 Bom.L.R. 846=1936 M.W.N. 778 = A I.B. 
1936 P.0. 119 (P.C.). 

~ ■ " ‘AtHkortty — Compromise — Terms of power-of 
attorney^ 

Where the power of-attorney expressly confers the 
authority to settle the suit by a compromise it is not 
neces'-ary for an Advocafe to consult his client before 
entering into the compromise if he acts in good faith. 
{Shadt Lai, C,J. aud Rangt Lai, /,) MT. FaZAL JaN 
V. ABDUL Kahim Shah. 15 Lali. 626 = 161 I.O. 786 
(2) = 7 R.L. 206 = 36 PLR. 199 = A.I.R. 1934 Lah. 
393. 

■ ■ ' Azithortty —Compromise — Vakalatnama — Con- 
struction, 

Where the vakalatnama which w’as executed by a 
client contained among other things the following clause 
''‘avasyamanal (if necessary or expedient) you are to 
compromise the suit or raise contest.” 

Held, that to decide whether it was necessary or ex- 
pedient to coir.prom«ise the suit, w’as within the discretion 
of the pleader, and not the Court, and that acomprombe 
entered into by him was binding on his client. (Case law 
reviewed.) OValsh, /,) llASHYAM AyyaNGAR v. 
Srinivasa CHARI ar. 6 I.R, (Mad.) 224=146 1.0. 
219 = 38 L.W. 341=A.I.R. 1933 Mad. 734. 

Authority — Consent decree — Binding nature on 

client. 

When the case was opened, the Counsel for defendant 
in view of certain documents mc-nlioned to the Attorney 
that the defendant should consent to a decree and he 
also consulted his client behind his back, but it appeared 
that the Counsel was under the impression that the ; 
person consulted w^as a relative of the party and not the 
party himself. The decree that was passed on the basis 
of the Counsel’s repiesentation was sought to be im- 
pugned on the ground that the Counsel did not have the | 
requisite authority. j 

Held, that the party present having in fact been con- 
sulted the agreement was binding on him. 

Per Rankin, C,J. — If the party thought he was not 
properly and adequately consulted then his duty was to j 
refuse, when his Counsel was proposing to consent to a 
decree to allow that to happen and if necessary to give 
notice to the other side and the Court that he was with- 
drawing the authority which the Counsel had on his 
behalf. If any right is to accrue to the client from the 
fact of his being in Court, he must at least make his 
presence known to the Counsel in order that the Counsel 
may act accordingly and it is monstrous to suppose that, 
because he keeps quiet in a back seat and does not 
even instruct his Counsel as to who the client is or take 
any steps to inform the Counsel of his presence, the 
Counsel has got to carry on upon the footing that he 
has no authority to deal with the case as circumstances 
may require. {^Rankin, C, J* and Buckland, Jf) 
GHASIRAM GOENKA V. HARIBUX GOVERDHONE 

Das. 59 Cal. 31 = 64 O.L.J. 668 = 136 I.O. 636 =I.E. 
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1932 OaL 216 = 36 O.W.N. 674 = A.I.R. 1932 Oal. 
211. 

Authority — Construction — General paivers fol- 

lowed by specific instances of special authority — Power 
to abide by oath of witness, irn plied • 

Per F,B. {^Mukerji, /., dissenting^. — In the case of 
an appointment of a vakil by vakalatnama to conduct a 
I case, it is pnma facie implied that he has full power to 
conduct the ease in the way he considers best and there- 
; fore such a document should be construed liberally. If 
the vakalatnama confers very wide powers in very 
I general terms on the vakil, and authoiizes him to conduct 
I the case and to take other proceedings and expressly 
j states that w'hatever is done by the vakil should be 
I accepted by the litigant and then it goes on to specify 
' certain particularly important powers like those of 
I appointing arbitrators and compromising disputes, etc., 

' unless there is a special clause excluding his authority to 
act III a particular way in the course of the suit, such an 
authority should be implied. The mere fact that 
, certain impoitant powers aie emphasised in particular 
’ does not in any way derogate from the general authority 
conferred upon him. It follows Iheiefore, that when 
general authority to conduct a casre is conferred upon a 
, vakil and it is followed by special powers to compro- 
! mise a case and to refer the dispute to arbitration, the 
power to abide by the oath of a witness whether under 
, the Oaths Act or by way of an agreement or compro- 
, mise is by necessary application implied, 58 M.L.J. 55l 
j (P.C.); 43 Cal. 527; 19 A.L J. 63; 13 All. 272 (F.B.); 38 
AH. 131; 25 A.L J. 29, Ref. (jSulaiman, CJ. Mukerji 
and King, //.) AKBARI BeGAM v. RAHMAT 
Husain. 66 All. 39 = 6 I.B. (All.) 232=146 I.O. 84 
= 1933 A.L J. 1127=A.I.R. 1933 All 861 (F.B.). 

Authority — Objection to trial in criminal pro-^ 

ceedi ng — f Vat ve r. 

j No serious defect in the mode of conducting a trial 
I can be jastified or cured by the consent of the advocate 
I of the accused. {Raza and Srivastava, //.) RaM 
1 Lot AN V, Emperor. 6 Luck. 386 = I.B. 1931 Oudh 
j 17 = 32 Or LJ. 91 = 7 0. WN. 972 =128 I.O. 209 = 

! 1931 Or.C. 273 = A.I.R. 1931 Oudh 113. 

! Authority — Offer of oath by pleader— Client 

I whether bound, 

I If a pleader has been expressly authorized to make 
an offer on behalf of his client to be bound by the oath 
of the other party, his action in that respect would be 
binding on the client. (/«/ Lai, J.) HaTA v, SaMAIL. 
I.R.1932 Lah. 387 = 137 I.O. 810 (2j = 33 P.L-B. 
470-=A.I.B. 1932 Lah. 414. 

Authority — Poaoer-of’ attorney— Authorization to 

act in trial Court or in any other Court — Presentation 
of appeal, 

A power-of -attorney given by a client to his vakil 
authorized him to act and appear for the party in the 
trial Court or in any other Court. 

Held, that the vakil had sufficient authority to enable 
him to present an appeal. {Jai Lae, /.) Shushil 
Chandar Das v. Ram Saran D;is Sri Ram. I.B. 
1932 Lah. 331 = 137 I.O. 279 (1) = 33 P L.R. 34. 

Authority — Power to compromise suits or refer 

to arbitration. POWERS, iw/ra. 1935 A.L J. 963 
=A.I.B. 1936 All. 626. 

■ ■" Authority —Resumption of — Issue of notice. 

When a member of the Bar writes a letter purporting 
to be instructed by a client, there is a presumption, 
until the contrary is proved, that the letter is written 
under instructions. {Baguley, /.) Hamida Bi v, 
Abdul Gaffar. 6 I.R. (Rang.) 26= 144 1.0. 996 = 
A.I.B. 1933 Bang. 147. 
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Barrister. 

—Barrister — Status of Barrister practising as an 
advocate in India. See BARRISTER. 66 All. 670 = 
1933 A.L J. 461 = A.IR. 1933 All. 417 (F.B.). 
Contempt of Court. 

—Contempt of Court — Imputation against Bench* 
CONTEMPT— Legal practitioner. 33 P.L.B- 
872 = A.I.R 1932 Lah 486 (P.B.). 

'Contempt of Court — Objectionable allegations in 

affidavit — Characterising proceedings of Court, 

A legal practitioner against whom proceedings for 
misconduct were pending in Court filed affidavits which 
contained inter aha deliberate allegations such as these, 
namely, that the procedure has hampered the course of 
justice and injustice will be done to him; that an en- 
quiry under the Legal Practitioner Regulation would 
expose him to grave risks and become improper, etc ; 
that the grossest piece of injustice has already been 
done to him since findings of facts adverse to him and 
prejudicial to the couise of justice had been recorded; 
that he apprehended injustice because two witnesses 
were allowed to blacken his character behind his back; 
that injustice was done to him by examining him as a 
Court witness; that his being compelled to state on oath, 
etc., was improper, etc. 

fields that the statements constituted contempt of 
Court demanding suitable action and that such objec- 
tionable conduct must be disapproved. (^Mahadevayya^ 
C,J. and Shankar anarayana I^ao^ J.) HaNUMANTA 
Kao, fn the caff of, 12 Mys.L J. 292 = 39 Mys.H. 
O.R. 380. 

Contempt of Court — Practitioner a party to 

litigation — Imputation against Judg s — Disciplinary 
action — Propriety of. 

An advocate deliberately making false allegations in- 
volving imputations upon the fairness and impartiality 
of judicial officers in proceedings connected with an 
execution case to which he was himself a party cannot 
be punished under the disciplinary side under Bar 
Councils Act. {Young, P nllan and Niamatullah, J J f) 
AN Advocate ok Benares, in the matter of, 64 All. 
912=14210. 664 = 1 R 1933 All. 132=1932 A.L.J. 
773 = A.I.R. 1932 All. 492 (S.B.). 

-Contempt of Court — 'fhreat used by advocate to 

Judge m letter—Offence. See CONTEMPT OF COURTS 
ACt(1926), S. 3. 1934 A.L J. 146=A.I.R. 1934 All. 
317. 

Cross-examination of witnesses. 

■ "Cross-examination of witnesses — Irrelevant 
quest I nis deprecated . 

Protracted examinations of witnesses wdth questions 
which aie quite irrelevant to the suit, and only tend to 
swell the si/e of the record, must be deprecated. It is 
an abuse which enormously inci eases the cost of litiga- 
tion without any corresponding benefit to the parties and 
it is clearly within the powers of the High Court to 
direct inquiry with a view to disciplinary action in flag- 
rant cases which come under their notice at the hearing 
of appeals. {Sir John Wallis,) RaJ KUMAR SeN 
CHOWDHIJRY V. Ram Sundar Shaha. 1932 a L. 
J . 198 = I R. 1932 P 0. 64 = 136 I.O 102 = 34 Bom.L. 
B. 526 = 65 0LJ 120=»36L.W. 409- 1932 M.W.N. 
684 = A.I.R. 1932 P.O 69 = 62 M. L.J. 457 (P.O.). 

Cross examination of witnesses — Limits of. See 

PRIVILEGE, /////-(r. 34 Bom.LR. 443 =AIb!i 932 
Bom. 199. 

Disciplinary action. 

■ Di sc i pi i nary action — C onsi dera tions. 

The point to be considered in all cases of disciplinary 
action against a member of the Bar is whether his con- 
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duct involves unfitness on his part for the exercise of 
his profession. Moral turpitude which would entitle the 
Court to take action must be such as is connected with 
the pleader’s profession or consists of any attack upon 
the system of which the Court forms part or embarras- 
ses in any way the administration of justice by the 
Courts. A speech of a vakil alleged to injure the feelings 
of an important sect of the Mohammadans does not fall 
in any of these categories and is, therefore, not one which 
would induce the High Court of Jammu and Kashmir 
j to take any action against him. The State imposes 
suitable penalties for the infringement of its laws and 
provides proper sanctions for the enforcement of such 
penalties and there is no reason why the disciplinary 
jurisdiction vested in the High Court should be employ- 
ed merely in aid of the Criminal Law. {Dalai, C,J„ B, 
P, Sawhny and Abdul Qayoom, J/,) GulAM 
Mohammad and Yaqub Ali, in case of, 37 P.L.B. 
J. & K. 16. 

Disciplinary action — Conviction for sedition — 

Legality of conviction — If can be challenged, 

WJ^ere a legal practitioner has been convicted for 
sedition, it is not open to him in an inquiry under disci- 
plinary jurisdiction to contend that his conviction was 
not justified on the facts found. The High Couit must 
assume for the purposes of the enquiry that the speeches 
made by the legal practitioner did contain the expres- 
sions mentioned by the Magistrate in his judgment. 
{Jat ImI, Dalip Singh and Monroe, J I,) BarRISTER- 
at-law and Advocate, in the matter of, 15 Lah. 
364=1491.0. 764 = 6 BL. 741 = 35 Cr.L.J. 1010 = 
1934 Cr.C. 479= A.I.R. 1934 Lah. 261 (S.B.). 

Disciplinary action— ‘High Court's discretion— 

If can be fettered by Local Government, 

The Local Government have no locus standi in any 
way to fetter the discretion of the High Court to take 
or not to take any action under Cl. 8, Letters Patent, or 
under the Legal Practitioners’ Act against any legal 
practitioner; the matter is one which is entirely within 
the discretion of the High Court. As the Local Govern- 
ment is not competent to claim that action should be 
taken against any particular legal practitioner, it has 
also no right or power either to abandon any proceedings 
or to condone the conduct of the leg practitioner so 
far as it comes within the purview of the disciplinary 
jurisdiction of the High Court so as to bind it in any 
way. {Jas Lai, Dalip Singh and Monroe, //.) BAR- 
RISTER- AT- LAW AND Advocate, In the matter of, 16 
Lah. 354 = 149 1,0. 764 = 6 R.L. 741 = 36 Cr.L.J, 
1010 = 1934 Cr.C. 479= A.I.R. 1934 Lah. 261 (S.B.).’ 

•Disciplinary action — Motive, 

The motive of the informer is immaterial. {Jai Lai, 
Dalip Singh and Monroe, //.) BARRISTER -AT LAW 
AND Advocate, In the matter of, 15 Lah. 354= 149 
I.O. 764 = 6 B.L 741 = 35 Or L.J. 1010 = 1934 Cr.C. 
479=A.I.B. 1934 Lah. 251 (S,B.). 

Disciplinary action-Speech inciting breaking 

laws and de fying dispersal orders — If a ground for. 
The speech inciting the audience to break those laws 
which the All-India Congress Committee might declare 
should be broken and the speech in which the speaker 
exhorts the audience to resist orders for dispersal 
attract the disciplinary jurisdiction of the High Court 
{Jai ImI, Dalip Singh and Monroe, J/,) B.\RRISTER- 
.at-law and Advocate, In the matter of, 16 Lah. 
364 = 1491.0. 764 = 6 RL. 741 = 35 Or L.J. 1010 = 
1934 Cr.C. 479 = A.I.R. 1934 Lah. 261 (S.B.). 

Duties. 

See also MISCONDUCT AND RELATION WITH 
CLIENT, infra. 
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— —Duties — Accepting biief for opposite party — 
Rules regulating — Madras High Court Rules of 
Practice^ R. 277, 

R. 277 of the Madras High Court Rules of Practice 
only embodies the principles observed by the Courts 
generally in India and England for regulating profes- 
sional conduct and etiquette in cases where a Counsel who 
has advised a party or acted for him at any stage of a 
suit wishes to appear for the opposite party in the same 
proceeding. The general lule is that he cannot appear 
for the opposite party except when specially authorized 
by the Court or with the consent of the party. Such 
consent may be expiess or presumed if, without offering 
an engagement to the pleader, the party engages another 
to appear for him. In the absence of consent express 
or implied, the pleader is bound to give an opportunity 
to the party to engage his service. But even in a case 
where the party refuses to retain him, Counsel ought not 
to accept a brief for the opposite party if he would be 
embarrassed in the discharge of his duty by reason of 
the confidence reposed in him. {_Doratswamt 2ycr^ C, 
/. and Rama Rao, /.) 13ANK OF MYSORE v, ShaN- 
KARA Rao. 9 Mys.L.J. 166. 

— ’ ”' Dutie 9 — Approval of breach of laws — Impro- 
Priety, 

Practising pleader wishing to remain on the roll must 
remember that those who live by the law should keep 
the law and not encourage others in its breach by pub- 
licly extolling and glorifying persons sentenced for breach 
of laws and by showing hearty sympathy towards sedi- 
tious and disloyal movement, A pleader who gives 
formal and public expiession of his approvol of the con- 
duct of a person who commits offences against the law 
of the land is not a proper person to hold the office of 
the pleader. {^Havehwala and AJ/bne^ A J.Csf) IIUR 
BUXRAi, 26SL.E. 131-I.R. 1931 Sind 69- 
131 1.C. 187=1931 Cv.C. 193-A.IR. 1931 Sind 33. 

— Duties — Collecting evidence for client, 

A pleader helping his clients by collecting evidence for 
them to be used on their behalf does not exceed his 
duties as their Counsel. In the Punjab the Counsel has 
the duties both of solicitor and of advocate, and it can- 
not be held that it is no part of the duties of a solicitor 
either to collect evidence on behalf of his client oi even 
to fuinish him information which was in his-own per- 
sonal knowledge and not in the knowledge of his client 
at all. {Harrison and Dahp Sin^h, //.) AJIT SiNGH 
r. Kadha Kishen. IR. 1931 Lah.947 = 134 I.C. 
615 = 32 P.L.R. 772-A.I.R 1931 Lab. 246. 

Duties — Conduct of case — Intimidation by Judge 

— Duty of Counsel to protest. 

It is the duty of the members of the Bar, if their 
clients are prematurely threatened from the Bench, not 
to adopt an attitude which may appear pusillanimous, 
but to protest then and there, that they resent such 
observations, and if necessary, after consultation with 
their attorney instructing them, to apply for a transfer 
of the case to the list of another Judge. {Cunhffe,, /.) 
Mousell & Co., Lid v. Ganshyamdas Jumna- 
das. 62 Cal. 223 = 156 1.C. 297 = 7 R.O. 676 = 36 Or. 
IiJ. 698 = 60 C.L.J. 179 = 39 C.W.N. 61-A.I.R. 
1935 Cal. 231. 

Duties — Drafting pleadings — Grave and serious 

mllegations. 

Per 7' hem, J , — No Counsel is entitled to frame a 
serious charge against a party to a litigation unless he is 
in possession of admissible and relevant evidence upon 
which, if accepted, Counsel could reasonably ask the 
Court to hold the allegations true. It may well be that 
the evidence in support of the allegations is untrue and 
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it is certainly not the duty of a Counsel in the ordinary 
course to test the truth of the witnesses whom he intends 
to put into the witness box but at the conclusion of the 
evidence which he has led, he should be in a position to 
submit as a reasonable proposition to the Court that 
the evidence which he has led if accepted establishes 
the allegations for which he had made himself responsi- 
ble. If he is not in possession of such evidence to sup- 
port them, he is not entitled to make grave and serious 
allegations. 

Per Iqbal Ahmad, J. — It is in the interest of adminis- 
tration of justice that too i igid a test of the conduct of 
an Advocate in the matter of drafting pleadings should 
not be emphasised and that the test should be such as 
not to deter a Counsel from feailessly placing befoie the 
Court such allegations as their clients instruct them to 
make, so long as those allegations do not appear 
manifestly reckless and unfounded. It is no dovibt 
the duty of Counsel to use their own judgment, 
experience and disci etion and not to make irrelevant or 
unduly insulting allegations in the pleadings, but it 
is equally their duty to embody the case of their 
clients in the pleadings fearlessly, provided the instruc- 
tions received fiom the clients jusitfy the case in the 
pleadings. While on the one band a Counsel is expect- 
ed to be careful, and not reckless in drafting the plead- 
ings, he cannot, on the other hand, assume the role of a 
Judge and refuse to embody allegations that his client 
instructs him to make unless and until he has examined 
the evidence on the subject. A Counsel is one sense 
the mouthpiece of his client, but he does not guarantee 
or pledge himself for his client’s veracity. 

Per Allsop, J, — On the one hand Counsel must look 
to the interests of his client and not be deterred by fear 
or favour from making any allegations which in those 
interests it is necess.ary for him to make. On the other 
hand, he cannot take shelter behind his client and claim 
to be an entiiely inesponsible instiumcnt in his client’s 
hands. There remains in him a duty anti an obligation 
to his fellow citizens and he is certainly not entitled to 
make scandalous and seiious allegations against those 
fellow citizens unless he has some basis upon which the 
allegations can be grounded. {Thom, Iqbal Ahmad and 
Allsop, JJ.) AN Advocate of Cawnfore, /« /v. 
165 I.O. 1043 = 7 R.A. 1007 = 1935 A.L J. 759=1936 
A.W.R. 286-A.I.R. 1936 All. 426 {T B.). 

Duties — Duty to Court — Display of temper — 

Propriety, 

It is the duty of an advocate to maintain towards the 
Court a respef'tful attitude and treat the Bench always 
with courtesy and deference. He is bound to help the 
Judge in the administration of justice It is highly un- 
professional to display temper in or out of Court because 
of an adverse ruling or decision. He should not indulge 
in objectionable observations or insinuations against the 
Judges in the course of arguments or in affidavits so as 
to lower their authority or to bring the adminis- 
tration of justice into contempt. {Mahadevayya, C.J, 
and Shankar anarayana Rao, /.) HaNUMANTHA RaO, 
In the case of, 12 Mys.L. J. 292 = 39 Mys H.C.R. 
380. 

Duties — Duty to be present when case is called 

or to make proper arrangements. 

Counsel should be present as their case are called, and 
if they are unavoidably absent, they should make proper 
arrangements. The mere fact that Counsel happens 
to be engaged in one Court is no execuse that the Judges 
in other Court, where he has cases, should wait for him 
until he can find time to attend to them, or postpone 
those cases as they come up for hearing. Counsels who 
are in large practice, should advise their clients to 
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engage a colleague with them, so that the interest of the 
clients may not suffer and the time of the Court may 
not be wasted. (^Agha Haitian /.) Daya KiSHEN 
KkULv. MehRAJ lilN. 158 1.C. 609-8 E.L. 283. 

Buttes — Evidence in another ease — Summoning 

for particular purpose — Use for different purpose — 
Permissibility. 

I.egal practitioners should con6ne themselves to such 
documents as were produced by them and exhibited in 
the case. If the record of another case happens to be 
before the Court for specific purpose, e.g.^ where the 
genuineness of a document on the record of another case 
of which a certified copy is produced in the case, is 
denied and the record of that other case has to be sum- 
moned to formally produce the original and prove its 
genuineness, such record as a whole and its contents 
cannot be treated as evidence in the case for any pur- 
pose other than the one for w’hich it has been summon- 
ed. {Sen and Niamatullahy J Jf) GaURI SHANKAR 
Sharma V. Thakur Mewa Ram. I.R. 1931 AU. 
369-131 1.0. 613- A.I.R. 1931 All. 600. 

Duties — Formal communication by one party — 

Retainer not paid — Appearance for other side — Pro- 
priety. 

In order to prevent Counsel from appearing for the 
other parly he must have definite retainer with a fee paid 
or he must have had such confidential communication 
from one of the parties as w'ould make it improper for 
him to appear for the other party. The respondent had 
written to the petitioner’s Counsel complaining of his 
wife’s conduct and stating that he de>ired to take action 
for the custody of his children. In the suit for divorce, 
the Counsel had been retained by the petitioner. An 
objection having been taken by the respondent, 

Hddt that Counsel had not been retained by respon- 
dent, nor was there any communication of a confidential 
nature and that Counsel could appear for petitioner. 
{Young, /.) IIaRDLESS v. HARDLESS I K. 1932 
All. 622 (l)-UO LC. 62-33 Cr.L.J. 867 = 1932 
A.L.J. 765 = 1932 Or.O. 633 = A.I.R. 1932 All. 536. 

^-Duties — Pleading containing allegation of 

fraud or collusion against public officer-^Duty to satisfy 
himself that client is not making reckless statement. \ 

When a pleading contains allegations of fraud or 
collusion or other similar charges against a public officer 
the duty of the pleader ends when he has satisfied him- 
self that his client was not making a reckless irrespon- 
sible statement and that he has some material on w’hich 
he bases his charge. It is not necessary that the plea- 
ders themselves should have inquired into the truth of 
the charge. Investigation of truth is the function of a 
Court and not the duty of a lawyer. {Mahomad Noor^ 
James and Varma, fj.) K, A. PLEADER, In re. 14 
Pat. 10 = 152 1.O. 313 = 7 R.P. 170 = 36 Or.L J. 1 = 15 
Pat.L.T. 660 = A.I.R. 1934 Pat 698 (S.B.). 

Duties — Presence at hearing — Rule of the bar. 

It is an unwritten rule of the bar that where two 
Counsel have been briefed, one or the other Counsel must 
return his biief in good time if there is a chance of 
neither being able to attend when the case is called on. 
33 Bom. 475, Ref. {Blackwell, /.) ABDULLABHAI 
Ebrahimji V. ISABHAI. 141 I.C. 402=I.R. 1933 
Bom. 81=34 Bom.L.R. 1425 = A.I.R. 1932 Bom. 
634. 

Duties — T o appear-^ Refusal to appear against 

brother practitioner— Resolution of Bar Council prohi- 
biting such appearance — Impropriety. 

It is a fundamental right possessed by every legal 
practitioner that he may be allowed freely to exercise his 
profession and to appear in any case in w’hich he may 


LEGAL PRACTITIONER— Examination as wit- 
ness. 

choose to appear without interference of any kind except 
where such interference is based upon some valid and 
legal grounds. It is not merely a right — nay — it is his 
duty to appear if a proper fee is paid, he is adequately 
instructed and the case is one which he is accustomed to 
take. To refuse to do so simply on the ground that he 
would appear against a brother practitioner would be 
j professional misconduct. A fortiori a resolution by the 
I Bar Association that no member theieof should appear 
for the prosecution in any criminal rase against any 
! other member is a flagrant and unwarranted interference 
I with the rights of legal practitioners, contrary to the best 
1 traditions of the Bar and to all accepted notions of 
I forensic propriety. 51 A. 892, Ref. {Suhrawardy and 
\ Graham, JJ.) HOHO MOHAN SEN z/. SHAMA PADA 
I BH ATTACH ARJI. 69 Cal. 709 = 137 I.C. 434 -=33 Cr. 

L. jr. 466-I.R. 1932 Cal. 311 = 54 C.L.J. 630 = 36 

C.W.N. 294 = 1932 Cr.C. 313-A.IR. 1932 Cal. 

370. 

D uties — To conduct case even without funds. 
When a solicitor takes up a case and undertakes to 
conduct it, he is bound, whether his client is rich or poor, 
j to proceed with due diligence and honesty to prosecute or 
I defend the claim, even if he is not put in funds, for it is 
open wffien he takes up the case to assure himself whether 
his client is a person of substance, or if necessary to 
insist on a sufficient advance at the outset to cover all 
probable costs. {PVadia, /.) NARAYAN1)A.S Sundar- 

LAL V. Narayandas. I.R. 1932 Bom 360 = 1381.0. 
257=34Bom.LR. 703= A.I.R. 1932 Bom. 363. 
Etiquette. 

—Etiquette — Member of Cooperative Society 
— Appearance for Society^ 

Merely because a legal practitioner is a member of a 
Co operative Society he is not prevented by any rule of 
professional etiquette from accepting instructions from 
j the Society of which he ij, a member. There can be no 
I impropriety in his doing so provided that his engage- 
ment is not directly due to his being a member. But it 
I is improper for a legal practitioner who is a Director to 
appear for remuneration for the Society in its legal 
business. {Beasley, C.J. and Bardsivell /.) KRISHNA 
AiYAR V, Secretary, Urban Bank, Ltd. Calicut. 
56 Mad.' 970 = 6 I.R. (Mad.) 66 = 145 I.C. 438 = 1933 

M. W.N. 977 = 38 L.W. 401 = A.LR. 1933 Mad. 682 
= 65 M.L.J. 367. 

Examination as witness. 

Examination as witness — Likelihood of examina- 
tion — Appearance for parly — Desirability. 

Though it is undesirable that a lawyer should appear 
in a case in which he knows or has reason to believe 
that he would be an important witness, there is no harm 
in his giving evidence in a case in which he is appearing. 
{K haj a Mohammad Noor and Dhavle, //.) SabitRI 
Thakurain 7-;. Mrs. F. a. Savi. 12 Pat. 359=6 
I.R. (Pat.) 17 = 146 1.0. 1 = 14 Pat.L.T. (Supp.) 1 = 
A.LR. 1933 Pat. 306. 

Examination as vntness — Right to object. 

A legal practitioner is not entitled to resist an attempt 
to have him examined as a witness on the ground that 
the result of such examination would be prejudicial to 
his interests. The question has to be judged not from 
the standpoint of individual interests of the legal 
practitioner, but from the point of view of the interests 
of justice and truth which alone are the deciding factors. 
{Mahaievayya, C.J. and Shankaranarayana Rao, /.) 
Hanumantha Rao, in the case of. 12 Mys.L.J. 
292=39 Mys.H.C.R. 380. 



1293 


CIVIL, CRIMINAL AND REVENUE. 


1294 


LISGAL FRAOIITIONEB-Fees. 

Fees. 

■ Fees — Money withdrawn from Court for client — ; 

Suit for — Plea of appropriation for sendees rendered — ! 
Sustainability — Lien — Question^ if arises, '' 

In a suit against an advocate by his client to recover ; 
a sum of money withdrawn from Court by the defendant i 
on behalf of the plaintiffs, the defendant pleaded that he j 
had rendered professional services for which the remii- j 
neration promised had not been paid and that he had 
appropriated the amount towards that. The Small 
Caa«e Judge without going into the case set up by the 
defendant decreed the suit holding that the defendant ; 
had no right to exercise a right of lien over the money | 
in his hand. i 

Held^ that the general question of the right of exer- 
cise of a legal practitioner’s lien did not arise in the case | 
and that the question for decision was whether the i 
services were rendered as pleaded entitling the defendant 
to remuneration and there was an agreement to appro ; 
priate the amount towards such remuneration. (^Maha- 
devayya, O.C,J.) KRISHNA KaO v, SRINIVASA SKTTY. 
39 Mys.H.C.R. 663. 

- ■ -Fees — Payment — Execution of promissory note — 

T axation of costs, 

R. 1 of Ch. XXt of the General Rules framed by the 
Allahabad High Court contemplates actual payment and 
not a mere promise to pay, even though such promise is 
evidenced by a promissory note, bond or any other 
instrument. Where payment is not actually made but is ' 
only promised, it cannot be taxed as pai t of the costs ' 
incurred by the party alleged to have made the payment. | 
(^Pnllan and Niamatullak^ //.) BhaGWANT SiNGH i 
2/. Bhao Singh. 64 All. 490 = 1 E. 1932 All. 247== 
136 1,0. 817=1932 A.L.J. 272 = A.I.R. 1932 All. 
337. 

[E. 56 A. 702 (711).] 

'“•‘‘—^Fecs — T axation — Junior Counsel — Two-thirds 

scale adopted for taxation purposes 

It is a most undesirable practice for the Taxing Officer 
to assess the fees allovvetl to junior Counsel on the basis 
of market value of such Counsel. It is much safer that 
some sort of recognized scale should be adopted by the 
Taxing Officers. The most practical rule is the one j 
prevalent in English and Irish Courts, namely to fix the | 
fees of the junior Counsel according to the tw'o-thirds | 
scale. Whether the profession In general adopt that 
rule or not is immaterial. {^Lort Williams, J.) GOPAL- 
CHANDRA SiNGHA, In re, 68 Cal. 605 = I,E. 1931 
Cal. 700 = 133 I.O. 672-1931 Cr.C. 676-A.I.E. 
1931 Cal. 523. 

Lien. 

See also AlTORNEY, supra. 

Lien — Advocate's hen — N atnre. 

An Advocate is entitled to be paid his dues from out 
of the estate of his client for the work done for him; but 
he has no lien on the property recovered by his exertions 
except in the cace of an express agreement by the client 
to that effect. {Beasley^ C. J, and Cornish^ /.) 
Krishnamachariar V, Official assignee of 
Madras. 65 Mad. 455 = 137 I.O. 571 = IE. 1932 
Mad. 410 = 1932 M.W.N. 8 = 36 L.W. 166 = 1932 Or. 
0. 290=A.I.E. 1932 Mad. 266 = 62 M.:L.J, 185. 

^Lien — Compromise depriving solicitor of lien — 

Validity of — Remedy of solicitor. 

The Court never interferes for the purpose of preserv- 
ing the solicitor’s lien after a bona fide compromise 
between the parties has been arrived at, though the 
result of such compromise may be to deprive the solicitor 
of his costs. The solicitor’s hen never precludes a fair 
and honest arrangement between the puties unless the 
solicitor is in a position to prove that there was a frau- 
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dulent intention on the part of the plaintiff and defen- 
dant to cheat him of the costs payable to him by the 
party. In the absence of any such collusion, the parties 
may, even after notice of the solicitor’s lien, compromise 
before verdict or judgment, without regard to the soli- 
citor’s claim for costis. But if a valid compromise is 
made, and after the compromise the solicitor gives notice 
that he has a lien for costs, it is at the defendant’s peril 
if in face of that notice he pays over the money which 
has been agreed to be paid to the plaintiff by way of 
compromise. Rois v. Buxton, 42 Ch. 1). 190; Welsh v, 
f/ole, 1 Dong. 237 and other English cases referred. 
(Wadia, J.) JHAVERCHAND 7\ ACHALDAS 140 1.0. 
809=I.E. 1933 Bom. 41 = 34 Bom.L.E. 721 = A.I.R. 

1932 Bom. 852. 

’——^Lien — Solicitor and client<^Nahire of lien-^ 
Attachment of decree by third party without notice — 
Effect, 

In India as at English Common Law, a solicitor has a 
particular lien which does not depend on actual posses- 
sion of the property, as distinguished from possessory 
lien by reason of certain property like title deeds being 
in his hands. This lien is not liable to be defeated on 
' the giound that the assignee of a decree or the attaching 
creditor of the Solicitor’s client had no express notice of 
the hen. The fact of theie being a fund in Court 
amounts to notice of the existence of a Solicitor’s lien. 
5l Bom. 853, Foil. {Venkatasubba Rao, jf) GHULAM 
MOHiDEEN Sahib v, Md. Oomer Sahib. I.E. 1931 
Mad. 494 = 131 1.0. 158 = 33 L.W. 430 = 1931 Or.O. 
287 = A I.E. 1931 Mad. 183 = 60 M.L.J. 133. 

’•Lien — Solicitor's hen — Amount deposited under 

O 45, R, 7, C, P, Code — Appeal being allowed* 

The sum deposited by a party under O. 45, R. 7, C.P, 
Code to be available for the payment of the costs of the 
respondents in case their Loidship'^ of the Privy Council 
ordered such costs to be paid is not the subject-matter 
of dispute or the part of the action and therefore after 
j the appeal is allowed a lien cannot be claimed on that 
j amount by a legal practitioner appearing for the appel- 
; lant before the High Court. 

Quaere. — Whether an Advocate is entitled to claim 
the same lien which an ordinary Solicitor w'ould be 
entitled to in any land. {Sulaiman, C,J. and Mukerji^ 
/.) Rashid Ahmad, in re. 142 I.C. 241 = I.E. 

1933 All. 103 = 1932 A L.J. 764=A.I.E. 1933 All. 3. 

-—“-^Lien — Solicitors lien — General and special lien 
— Extent of — Discharge by client and discharging him^ 
self — Distinction between, 

A solicitor has a lien upon the funds, money or pro- 
' perty recovered for his client, but this lien is, unlike a 
' lien on documents and papers, not a general lien, but 
restricted to costs incurred in the recovery of the funds, 

' money or property. He has, however, a general lien 
i upon all his client’s papers and documents for payment 
i of all taxable costs, charges and expenses incurred by 
I him on behalf of his client and the lien entitles him to 
j refuse production of the papeis and documents to his 
I client except on certain conditions. There is, however, 

. a distinction in English and Indian law according to 
which the rule is quite different when the solicitor dis- 
charges himself from what it is when the solicitor is 
discharged by his client. If a solicitor discharges him- 
self, the client or his new solicitor is entitled to an order 
not merely for inspection and production of the papers 
and documents in the former solicitor’s possession, but 
i also for delivery thereof on an undertaking to hold them 
without prejudice to the former solicitor’s lien, and 
subject to the re-delivery thereof after the hearing of the 
suit and if necessary, subject also to the undertaking to 
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prosecute the suit in an active manner. If, on the other 
hand, the client discharges the solicitor, the solicitor is 
under no obligation to deliver, nor even to produce or 
allow inspection of the documents and papers in his pos- 
session for the client’s benefit until all his taxed costs 
are paid. {IVadia, /,) NakayaNDAS SuNDARLAL v. 
Nahayandas. I.R. 1932 Bom. 360 = 138 I.C. 267 = 
34Bom.LB. 703 = A.I.R. 1932 Bom. 363. 

- — Lien — Solicitor'^ s lien — A^o priority over parties' 

rif^ht to set-i ff. 

The question whether an altorne^^s lien should or 
should not be allowed to intercept u set off between the 
parties to a suit is in India a niattei of disdetion. The 
lien has no overriding priority. (Authorities reviewed.) 
(^niackwdl, /.) VAl.T.AHHhA.S v. PRANSHANKAR. 
141 1 C. 406 = I.R. 1933 Bom. 84 - 34 Bom Ii R. 1429 
= A.I.R. 1932 Bom. 619. 

Misconduct. 

liec also {X) ilAR COUNCILS ACT (XXXVllI OF 
1926), S. 10 

(2) Legal practitioners act (1879), Ss. 

12 AND 13. 

(3) Sind Courts Acr (1866), S. 16. 

Miscouiiuci\ 

Misconduct is not necessaiily the .same thing as con- 
duct involving moral turpitude. (^Jai Lal^ Dalip Singh 
and Monroe, //.) PARRl.Sl ER AT LaW AND ADVO- 
CATE, In the matter of, 15 Lah. 354 = 149 I.C. 764 = 
6R.L. 741-35CrLJ. 1010=1934 Cr.O. 479= AX 
R. 1934 Lah. 251 (S.B.). 

Misconduct — Appearance for opposite party — 

When unprofei>sional. See PAR COUNCILS ACT, S. 12. 
11 O.W.N. 23-A.I.R. 1934 0udli68 (S.B.). 

Misconduct — Complain i by Court — Justification. 

It is right and pioptr that all judicial officers should 
keep a vigilant eye on the conduct of legal practitioners 
of whatever status, who are all ministers of the Court 
and should in proper cases institute inquiries under the 
Bar Councils Act accoiding to the status of the legal 
practitioner concerned, but legal pradilioncrs are one 
and all entitled also to tiro protection of the Court and | 
inquiries should not be instituted or complaints made i 
without having given very grave consideration to the ] 
reasonal)le probability of the case against the legal prac- ' 
titloner being well founded. As much injustice may be ' 
done to a legal practitioner by ill-conceived proceedings | 
against him as may be clone to the public interest and to i 
the general boily of legal practitioners by failure to keep | 
a vigilant eye upon and take proper and strong action | 
against case.s of misconduct. Complaint rejected. X^oys, | 
Baneijt and Ntamafullah, //) SHANKEK LAL, /« 

the matter of. 136 I 0. 287 =33 Cr.L J. 260 = I R. 1932 
All. 175 =1931 A L.J. 678 = A.I.R. 1931 All. 580. 

* •~“Miscotni net — Criminal offence — Disciplinary 
action — Advr,ability of c rimuial trial in the first 
instance. 

Per Detlly, J. — Misconduct w’hich is the subject of 
iiuiuiry under the Bar Councils Act may often involve 
the commission of criminal offences. The criminal 
offence involved may .sometimes be of a petty nature, 
such as trespass cjr UNSuIt, or may be only incidental to 
the miscondiu't which is the serious matter alleged 
against the Advocate concerned. In such cases it may 
often be quite unnecessary to insist that the criminal 
charge should be disposefl of before the Advocate's 
conduct is investig.ated under the Bar Councils Act. 
Again the criminal offence alleged against the Advocate 
may be such that he can be prosecuted for it only on the 
complaint of a private person, which has not been made, 
or may be one in respect of which it is obviously appro- 
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priate that the complaint has been made. In either of 
those cases there may be nothing improper or inappro 
I priate in launching an inquiry into misconduct under the 
! Bar Councils Act, although the criminal charge involved 
I has not been disposed of. But when, as in the present 
I case, the Advocate is accu.sed of a grave ciiminal 
! offence, foi which no private complaint is lequired, to 
> deal with him under the Bar Councils Act for the mis- 
! conduct involved in the commission of that offence 
before he has been tiled for the offence appears to me 
I altogether improper. {Waller, Reilly and Ananias 
' knshtta Aiyar, //.) VknkaTACHARIAR, In the matter 
of. 54 Mad. 867 = I.R. 1931 Mad. 786 = 134 I C 83 = 
82 Cr L J. 1086 = 34 L. W. 19 = A.I.R. 1932 Mad. 131 
i -61M.L.J.148(F.B.). 

j 'Misconduct — Criminal offence — Government 

I amnesty for offence not involving violence. 
i The High Court issued a notice to a niukhiar to show 
! cause why he should not he suspended or disrai.ssed 
I inasmuch as he was convicted by a Criminal Couit of 
i the offence of criminal intimidation. It appealed that 
I the mukhtar had threatened a zaniindar with this con- 
! sequence that his tenants would stop rendering of unpaid 
I labour or “Ijcgar*' and payment of rent. The Govern- 
I ment of India had however granted a general amnesty if 
the conduct of persons did not relate to violence or 
incitement to violence. 

Held, that the threat made by the mukhtar though it 
j did come within the definition of criminal intimidation 
did not imply any violence to person or property and 
that the proceedings may therefore be dropped. {Mukerfi 
and King, JJ I) A MuKHTAR OF GORAKKPUR, In 
j the matter of. I.R. 1932 All. 588 = 139 I.C. 787 = 33 
! Cr.L.J. 830 = 1932 A.L.J. 116 = 1932 Cr.O. 230 = A.I. 
j R. 1932 All 232. 

I - '•Misconduct — Ciimtnal offence — Prosecution to 

i precede dt fct pi t nar v action . 

I Though it is not incompetent for the High Court to 
I deal under Cl. 8, Letters Patent, with charges of a cri- 
I minal nature against u practitioner unless and until these 
I have been investigated by a Criminal Court, it is 
eminently fitting that in such cases the criminal prosecu- 
tion should precede any disciplinary decision. (Lord 
Macmillan.^ A PLEADER v. JUDGES OF THE AL- 
LAHABAD High Court. 35 C.W.N. 640=58 I A. 
152 = 53 All 183 = I R 1931 P.C. 192 = 132 I.C. 608 
= 1931 A.L J. 450 = 1931 M. W N. 603 = 33 Bom.L.R. 
945 = 34I..W.69 = 63 C.L.J. 405 = 1931 Cr.C 519 = 
A.I.R. 1931 P.0. 112 = 61 M.L.J. 130 (P.O.). 

Misconduct — Drunkenness. See LEGAL PraCTI- 

I TIONERS ACT (1879), S. l3. (/). 12 Rang. 180 = 

A I.R. 1934 Rang. 156. 

Misconduct — Duty of practitioner to Court and 

Bar — Rckless charge of fraud in pleadings — Conduct 
of practitioner as being improper. 

Although an Advocate has a duty towards his client 
to perform, he has other duties and* responsibilities as 
well. He has no right whatever, even on the in.struc- 
tions of his client recklessly to make charges of fraud. 
His responsibility to the Court, and to the Bar, whose 
traditions it is his duty to maintain, make it incumbent 
upon him to satisfy himself that there are reasonable 
grounds for making such charges. Where, in a w’rittea 
statement filed by the defendants and signed by their 
Advocate on their behalf, a charge of fraud against the 
plaintiff w’as recklessly made without a shied of evidence 
to support it and this fact w'as w^ell known to the defen- 
dants and their Advocates. 

Held, that the conduct of the Advocate in alleging 
fraud dm behalf of his client, in the written statement 
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without satisfying himself that there was some evidence 
which would reasonably justify such a charge was 
most improper and should be strongly condemned. A. 
I'R. l^-^24 All. 253, Kef. ^Beasley ^ C,J. attil ICi/tg, y.) 
Thangavelu MUDALIYAR V. Chengai.varoya 
Gurukal. 168 I.C. 302 = 8 R M. 254 = 36 Or LJ. 
1342=42 L.W. 412=1936 M.W.N. 340 = 1935 Cr.O. 
924 = A.I.R. 1935 Mad. 578 = 69 M.L.J. 250. 

" — If confined to profetaonal 

activity, 

T-he conduct of a legal piactilioner which subjects 
him to the di‘'ciplinary jurisdiction of the Court need 
not necessarily be connected with his professional activi- 
ties. He is equally amenable to the jurisdiction of the 
Court if the acts to which objection is taken have been 
done Outside his professional duties. { J at Lai, Dali p 
Singh and Monroe, //.) KAKISTER-AT-LaW AND 
Advocate, in the matter of. 15 Lah. 364 = 149 I c 
764 = 6 R.L. 741 = 35 Cr.L. J. 1010 = 36 P L R. 610 = 
1934 Cr.C. 479 = A.I.R. 1934 Lah. 261 (S.B.). 

Misconduct — Alnkhtar — Standard of honour-^ 
fabrication of documents and making false charges. 

A mukhtar’s profession is a laborious one. It is of 
great public utility. From inukhtars great qualities are 
expected, and heavy responsibilities are placed upon ' 
their shoulders. Their icputation should be as jealously 
guarded by the Courts as those of Pleaders or Vakils or ' 
Barristers, and the same high standard of honour : 
demanded from them. When a mukhtar has broken 
the professional rules and, secondly attempted sur 
reptitiously to alter documents in the case with a view 
to coveiing up his faults and came to the Couit with a 
story which was manifestly untrue, and lastly attacked 
reputable persons with the suggestion that they com- 
niitted perjury and were setting up a false case against 
him, he is no longer fit to remain a member of the pro- 
fession. ^Courtney-Terrelly C. fazil Ah and 
Agarzvala, JJ.) JatINDRANATH BanERJI, In the 
matter of. I.R. 1932 Pat. 275 = 140 1.0.107 = 33 
Cr.L.J. 874 = 13Pat.LT. 552 = 1932 Cr.O, 761= A. 
I.R. 1932 Pat. 289 (S.B.). 

Misconduct-Negligence-- If amounts to See 

Bar Councils act, S, lO (l). 62 Cal. 158 (S.B.). 

— '''Misconduct'* — Obtaining adjournment on false 

grounds and usurping functions of Court. 

To establish misconduct all that has to be proved is 
misbehaviour which would justify removal or suspen- 
sion; it is not necessaiy that the act of misconduct should 
have all the ingredients of a ‘ciime’ under the criminal 
law. Wlieie by deceiving the Court, a legal practitioner 
obtains an adjournment to delay the coui'-e of justice ' 
and to gain an advantage for his client ])y dishonest 
means, and while continuing t(j be Counsel foi his 
client and being fully aware that the case is still pending, > 
he impropeily gives himself jurisdiction as an arbitrator 
and prevents the Court from proceeding to decide the > 
case and thereby helps his client to improperly procure ^ 
an award, he is guilty of gross professional misconduct 
which is highly unscrupulous and improper. {Mahade- ■ 
vayya, C.J. and Shankaranarayana Kao^ / ) B. SRINI- 
VASA Iyengar, In the case of. 12 Mys.L.J 311 = 39 
Mys.H.C.R. 461. 

Misconduct — Obtaining ad/ournment on grounds 

known to be false. 

A pleader who obtains adjournment of a case on 
grounds which, to his knowledge, were false is guilty of 
improper conduct. If a legal practitioner deliberately, 
for the purpose of impeding the course of justice, makes 
a statement to a Court which he know’s or believes to be 
untrue and thereby gains an advantage for his client he 

Q. D.— 11-82 
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1 is guilty of grossly improper conduct and as such renders 
himself liable to be dealt with by the High Court in the 
j exercise of its disciplinary jurisdiction. {Beasley, C.J, 

! and Sundanim Chetty, /.) FIRST GRADE Pl.EADER* 

; Vellore, In the matter of. 64 Mad. 620 = I R. 1934 
! Mad. 481=131 I.O. 145 = 32 Cr.L J. 667 = 1931 M. 
W.N. 321=33 LW. 426 = 1931 Cr.C. 470 = A.I.R. 

I 1931 Mad. 422 = 60 M.L.J. 393 (F.B.). 

• Misconduct — Obtaini ng adjournment by wilful 
i misrepresentation . 

An Advocate ol)taiued an adjournment by making a 
: wilful misrepresentation to ihe Court, and later on 
accepted the appointment of an ai bitrator. While con- 
tinuing as Counsel and without obtaining leave to retire 

• from the case, he constituted a rival tiibunaland gave 
; himself jurisdiction in oider to prevent the Coviit from 

proceeding with the auit. 

I Held, that the Advocate had deceived the Court and 
1 had obtained the adjournment to delay the course of 
■ justice and to gain an advant.ige foi his client by means 
of a tiick, and that he was guilty of grossly improper 
conduct and rendered himself liable to punishment. 
{Mahadevayya, O.C.J. and Sankaranarayana Rao, J.) 
CaRIER V. OAKELY DUNCAN & CO., LTD. 12 Mys. 
L.J. 81 = 39 Mys.H.C.R. 2G3. 

Misconduct — Offence of perjury. 

An Advocate having legard to his education and' 
training and in particular the profession in which he is 
engaged is expected to exeicLe gre.iti-r degree of caution 
and rectitude than ordinary persons in making state- 
ments on oath in a Court of Law. Where therefore an 
Advocate was convicted of perjuiy and disciplinary pro- 
ceedings were started against him, the High Court 
marked their sense of disapprobation of the Advocate’s 
conduct by ordering him to be suspended from practice 
, for SIX months. {Hasan, C.J,, Raia and Nanavutty, 

! yy.) AN A1 )V(X;aTK, in the matter of. I.R. 1931 
. Oudh 179 = 131 1,C 67 = 32 Cr.L J. 625=14 0.L.J. 
114=8 O.WN. 267 = 1931 Cr.C. 433 = A.I.R. 1931 
; Oudh 161. 

; Misconduct — Pleader accepting vakalats from 

both .sides. Ste POMIIAY PLEADERS* ACT, S. 25. 36- 

i Bom.L.R. 1226 = A.I.R. 1935 Bom. 71. 

- ‘Misconduct- -Proceedings against — Pi actitioner 
— Burden of proof . 

In proceedings against a legal practitioner the burden 
of proving the charges against the practitioner is on the 
complainant. The complainant’s evidence in such cases 
needs coiroboration. {Waller, Reilly and Ananta- 
krishna Atyyar, JJ.) VenkATACHaRIAR, In the 
matter of. 54 Mad. 857 = I.R. 1931 Mad. 785=134 I. 
0.33 = 32 Cr.L.J. 1085 = 34 L.W. 19 = A.I.R. 1932 
Mad. 131 = 61 M.L J. 148 (F.B.). 

Misconduit — Prof essional misconduct — Rnguiry 
— Duty of practitioner to be candid with Court, 

In an enquiry into charges of professional misconduct, 
it is the duty of the legal practitioner concerned to be 
absolutely candid with the Court. He may unwisely 
maintain a solid silence and take up the position that 
the case against him must be completely proved. In 
such case he runs a grave risk. On the other hand, if 
he elects to state his defence, it ought not to be a perver- 
sion of truth. {Mahadevayya, O.C.J. and Ramachandra 
Rao,J.) PRAGAJI jETHAJl & CO. RaNGA RaO. 

12 Mys L.J. 222*=^ 39 Mys.H.C.R. 203. 

Misconduct — Reckless allegations in pleadings — 
Duty of pleader . 

When a client asks his pleader to write in a pleading- 
or petition accusations of dishonesty, criminality, etc.» 
against any one or instructs him to ask questions o5 
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that nature, the pleader is not to blindly follow the 
instruction. He must satisfy himself that, apart from 
their relevancy, there are materials on which those 
accusations or questions can be made or asked and that 
they are not recklessly made. It he does not do so, he 
is guilty of professional misconduct. It is not, however, 
necessary that at the time of receiving instructions or 
preparing the pleadings, the pleader must insist on 
having certified copies of all the papers. He must 
act in good faith and with due care. Hut it is not his 
duty to go about and inquire into the truth of the alle- 
gation. Invc'jtigation of truth is not the duty of the 
pleader, but the function of the Court. When a pleading 
contains allegations of fraud or coUusion or other similar 
charges, the plea lei ^s duty ends v\hen he has satisfied 
himself that his client was not making a reckless iiies- 
.pOnsible statement and that there is some material on 
which it is based. It is enough if he believes that there 
are good grounds for making the charge. While it U the 
duty of the Court to see that pleaders do not recklessly 
make themselves parties to such allegations and take 
shelter under the privilege of a lawyer and escape the con- 
sequences by simply stating that they were instructed, 
so much rc'sti iction should not he placed on them that 
when a member of the public feels aggrieved against a 
pubir' officer and wants to take up his conduct before a 
tribunal, lawyeis may not be available to accept the 
brief, i^Makomeii Noor^ James amt Varma^ JJ^ 
KedaR Nath LaL, Intke matter of . 14 Psit 10 = 
152 1 0. 318 = 7 R.P. 170 - 36 Or L. J. 1 = 15 Pat.L.T. 
660= A.I.R. 1934 Pat 698 (S.B ). 

’-"Misconduct — Retention of cltenfs moneys and 

inahility to pay xvhen called upon, 

A pleader drew out moneys belonging to his client 
and paid the cheque to his own credit in his own Hank; 
he did not enter those moneys in his client’s account and 
he was not able to refund those moneys when called 
upon. 

liehf that the ple.ader had been guilty of such mis- 
behaviour as w'ould justify the Court in taking action 
under S. 16, Sind Courts Act (1866). {.Ferrers^ J,C, 
and Aston, A.J.C.) G, A IT.EADER, In re. I.R. 
1933 Sind 141-14310. 631 = 1933 Cr.O. 207=A.I. 
R. 1933 Sind 65. 

M iscondnct — Retention of citenfs money without 

proper grounds. 

Wheie a legal practitioner retained a considerable 
amount belonging to his client on an excuse which was 
merely a pretence for letaining the money and it also 
appeared from the evidence that when pres'^ed by the 
client he gave a cheque on a bank in which he had no 
sufficient funds, 

Held, that the practitioner was guilty of a serious 
misbehaviour for which the only adequate punishment 
was the cancellation of his sanad. {^Ferrers, J.C.and 
Aston, A. J.C) H, A BARRISTER, In re, IR 1933 
Sind 113 (2) = 142 I.0. 593=A.I R. 1933 Sind 45. 

Misconduct—’ Retention of moneys — Suspicious 
conduct of client — Disciplinary action not called for. 

An Advocate received money from a client for filing an 
appeal. He did not file the appeal as he found out later 
that the appeal was barred by time. The explanation 
given by the Advocate as to the application of the money 
was not quite satisfactory nor did the client give out the 
correct and true information to the Court, and the 
client’s conduct also was not consistent with what nor- 
mally would have happened under the circumstances of 
the case. 

AVA/, that having admitted the receipt of money, 
though it was for the advocate to account for its applica- 
tion, there was no reasonable cause established to enable 
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I the Court to remove or suspend the advocate from prac- 
tice, that the Court cannot be uninfluenced by the con- 
I duct of the client in withholding the correct information 
I and that the Advocate should return the money as 
I received. {Jat Lai, Monroe and Bktde, JJ.) S, A BaR- 
I RISTER, /;/ 6 I.R. (Lah.) 91 (2) = 146 10. 278 = 

! 31 Cr.L.J.g54=1933 Cr.O. 831= A.I.B. 1933 Lab. 
676 (S.B.). 

Mi scondiict —Subornation of witness. 

A pleader who is a party to an attempt to suborn a 
witness is unfit to be a member of an honourable pro- 
fession and his name should be struck off the legister of 
pleaders. {Page, C,J. and My a Bu, /.) In the matter 
of A Higher and a lower Grade Pleader. 13 
Rang. 606 = 157 1.0. 48 = 8 R.R. 72=36 Cr.L.J. 1099 
= 1936 Cr.O. 329=A.I.R. 1936 Rang. 180. 

— •Misconduct — Taking interest tn litigation. 

A, an Advocate, allowed his clerk to enter into agree- 
ment with his clients to finance the litigation about pro- 
perty which they launched against others ; the clerk was 
to be compensated for his labour and expenses by being 
given a share in the property in dispute if the cases be 
ultimately decided in favour of his clients, and in pursu- 
ance of this A appeared for those clients without receiv- 
ing any fees in advance. It was proved that the 
advocate’s clerk consulted him and showed him the 
paijers before he entered into agreements with his clients 
and that he gave him advice regarding the piospect of 
the litigation. 

Held, that a Counsel is expected to be free from any 
personal as distinguished from professional interest in 
litigation and the conduct of the Advocate in allowing 
his clerk to enter into such a transaction called for severe 
censure, but his conduct in advising him in the matter 
and then appealing for the litigants without receiving 
the usual fees in advance amounted to professional mis- 
conduct. {Jai Lai and Monroe, //.) A, AN ADVO- 
CATE, In the matter of. 142 I.C. 689 = I.R. 1933 Lah. 
239=34 P.L.R. 446 = A.I.R. 1932 Lah. 684. 

’^Misconduct — Test — Rules for guidance. 

The principles to be applied in considering whether 
certain conduct amounts to misconduct or not are as 
follows : (l; that the mere holding of certain views and 
expression of such views in language however emphatic 
or strong is no ground for taking disciplinary action 
against a legal practitioner ; (2) that mere conviction 
for an offence is not sufficient but the Couit must look 
into the nature of the act on which the conviction is 
based to decide whether the legal practitioner is an unfit 
person to remain in the profession ; (3) that a legal 
practitioner is a part of the machinery provided for the 
maintenance of order and the enforcement of the law of 
the land ; it is therefoie inconsistent with his duties as 
legal practitioner to incite others either to boycott the 
Courts or to break the law which it is the duty of the 
Courts to administer : those who live by the law cannot 
preach the breaking of the law ; (4) that organized 
breach of the peace, incitement to acts tending to subvert 
order is a reasonable cause to suspend or remove a lega 
practitioner; and (5) that acts involving moral turpitude 
or which imply general infamy make a legal practitioner 
unfit to remain on the rolls of the Court, {/ai Lai, 
Daltp Singh and Monroe, J J.) BaRRISTER-AT-LAW 
AND Advocate, In the matter of, 16 Lah. 364 = 149 
1.0. 764 = 6 R.L. 741 = 35 Or.L J. 1010 = 1934 Cr.O. 
479 = 36 P.L R. 610= A.I.R. 1934 Lah. 251 (S.B.). 

— ■— Misconduct — Unlawful association — Taking part 
in— Status of Vakil, 

A Vakil is an officer of the Court wdth a responsible 
position and ought certainly to uphold the preservation 
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of law and order. If he deliberately took the law into 
hft3 own hands and defied the orders of constituted 
authority, by taking part in a meeting of Sewak Dal 
volunteers who had been declared by the Local Govern- 
ment to be an unlawful association under the Criminal 
Law Amendment Act of 1908 and was convicted under 
that Act and in lesponse to the notice by the High 
Court expressed no regret or assurance as to his future 
conduct, it is a proper case for the High Court to exer- 
cise the disciplinary jurisdiction. It is not necessary for 
the exercise of this jurisdiction that the act of the Vakil 
should have subjected him to anything like general ' 
infamy or imputation of bad character. 44 B. 418, Ref. 
(^Mttter^ C. /, Mullick and Kulwant Sahay^ //.) 
Madhava Singh, In the matter of, 721.0.876 = 
1923 P.H.C.C. 42=12 Pat. L. T. 726 = A. I. R. 1923 
Pat. 186 C2) (S.B.). 

Mukhtar. 

See also APPEARANCE AND MISCONDUCT, supra. 

— “ Mukhtar — Power to take action nnler Oaths Act 

— Terms of mukhtarnama. 

Where the mukhtarnama gave the mukhtar authority 
to make a compromise, confess judgment or make a 
reference to arbitration, 

Held^ that the powers were sufficiently wide to include 
authority to take action under Ss. 8. 9 and 10 of the 
Oaths Act. {Btsheshwar Nath^ /.) JASODA v. GOPAL. 

136 1.0. 246 = I.R. 1932 Oudh 102 = 8 O.W.N. 880 = 
A.I.E. 1931 Oudh 350. 

Negligence. 

- ' 'Negligence — Omission to file documents — Liabi- 

lity for damages. 

Where it is shown that the judgment-debtor obtained 
copies of documents and gave them to his pleader and 
the latter did not produce the .same at the proper time 
the Court may refuse to admit the same in appeal. 

Semble. — The remedy of the party, if any, is to file a 
suit for damages against the pleader. {Agha Haidar, 
/.) BuTA Singh v , Balwant Singh. 136 I.C. 788 
«I.R. 1932 Lah. 276 = 32 P.LR. 813 = A.I.R. 1932 
Lah. 93. 

Negligence — No ground for extension of limita- 
tion. 

A bona fide mistake on the part of tl\e pleader may 
be condoned but gross negligence on his part cannot 
justifiably be condoned so as to extend time under S. 5 
of the limitation Act. The remedy of the client is only 
against the defaulting legal advisor. iAfaung Ba, /.) 
Maung Po Chein V. Po Tha. I.R. 1931 Rang. 139 
(1)-131 I.C. 607 (1) = A.I.R. 1931 Rang. 80. 

— 'Negl tgence — S ta nd ard of dtl i gence — Compromi st 
on behalf of client — Claim for mesne profits omitted — 
Liability of Advocate for negligence. 

An Advocate in the exercise of his profession is bound 
to exercise reasonable skill and prudence bu t he is not 
expected to be infallible and unless the Court is satisfied 
that the act compliined of was such that could not 
reasonably have been done by an Advocate exercising 
reasonable skill and care, a suit for negligence is not 
maintainable against the Advocate. The defendant 
acted as Counsel for the plaintiff in a suit for restitution 
of conjugal rights against his wife and a share of her 
inherited properties. He had been instructed to insist 
on the plaintiff’s right to mesne profits in respect of his 
share. The suit was compromised and cl. (3) of the 
compromise declared that the plaintiff was entitled to 
one- third of the joint interest of the couple in the estate 
of the wife's father at the time of his death. No 
mention was made of mesne profits as the Advocates 
differed on the amount to which the plaintiff was entitl- 
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ed and considered it inadvisable to postpone the com- 
promise on that account and the plaintiff’s Advocate 
thought that it would be open to the plaintiff to agitate 
the matter subsequently, if necessary. In the adminis- 
tration proceedings that followed, cl. (3) w’as construed 
by the Court as absolutely debarring the plaintiff from 
claiming any mesne profits in respect of that pioperty. 
In a suit for damages (ar negligence by the plaintiff 
against his Advocate, 

Held, that the view taken by the Advocate that on a 
true construction of cl. (3) the plaintiff's right to claim 
mesne profits w’as not excluded could not be said to be 
one so unreasonable that no skilled legal achisor would 
advise a client in that way, and that the action was not, 
therefore, maintainable. (P^ge, C. /. and Sen, /.) 
Saw Hla Pru v. S. S. Hai.kar. 9 Rang 575 = 135 
I.C. 648 = I.R 1932 Rang. 66 = A.I.E. 1932 Rang. 1. 
^A^egli gence — Suit for damages — Limitation. 

A suit by the client for damages for negligence of his 
Advocate is governed by Art. 90 of the Limitation Act 
and time begins to run fioni the date when the negligent 
act became known to the plaintiff ami not from when 
he discovers the act to be negligent. {Page, C. J. and 
Sen, /.) Saw Hla PKU v. S. S. IIalkaR. 9 Rang. 
675 = 135 I.C. 648 = I.R. 1932 Rang. 66=A.I.R. 1932 
Rang. 1. 

Position and status. 

'Position and status — Responsibility for acts--^ 
Misconduct . 

A legal practitioner is not merely a lawyer but also a 
moral agent. As such he is a Judge of right and 
wrong, and an advocate of what is right. Search for 
truth is to be his ideal. The practice of law is a personal 
right or privilege limited to selected persons of good 
character. It is a franchise which may bo revoked for 
misconduct, the test being whether the nubconduct is 
such as shows him to be unfit or unsafe to ilischarge the 
duties of his office, or unworthy of confidence. No 
legal practitioner can disclaim responsibility for his acts. 
Just as he is entitled to enjoy the privileges of hU pro- 
fession, he has also peculiar obligations and lesponsibi- 
lities attached. {Mahadevayya, C. J. and Shankara- 
narayana Rao, /.) HaNumaNTHO RaO, In the matter 
of, 12 Mys. L. J. 292 = 39 Mys H.C R. 380. 

Powers. 

, ■ Powers — Abandonment of claim for damages. 

The general powers of a vakil in the conduct of a 
suit include the abandonment of an issue which in his 
discretion he thinks it inadvisable to press. Where there- 
fore in a suit for Kewala and for damages, the pleader 
for the plaintiff “did not press for the damages claimed” 
and that prayer was consequently disallowed, the claim 
cannot be urged in second appeak 25 M. 367 (P.C.), 

I Rel. on. {^Maepherson, J.) I.ALITA PRASAD Chau- 
DHURi V. Ram Narain Singh. 6 R.P. 332 = 147 I.C. 
95=A.LR. 1934 Pat. 25. 

Powers — Counters power to make admission in or 

refer to arbitration or compromise suits. 

A Counsel’s powders to make admissions in or refer to 
arbitration or compromise suits in which he is instructed 
are as follows : (1) A Counsel has authority to make ad- 
missions in Court on behalf of his client on matter of 
fact relevant to the issues in the case in w'hich he is 
engaged. Admissions on questions of law would not 
bind the client. (2) A Counsel has authority to confess 
judgment, withdraw or compromise, or refer to arbitra- 
tion the suit in which he is instructed if his doing so is 
for his client’s advantage or benefit even though he has 
no express authority from his client. (3) A Counsel 
cannot without express authority agree to compromise or 
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refer to arbitration matters unconnected with the subject 
matter of the suit in which he is instructed. (4) Where 
in the course of a suit, a ("ounsel makes an admission as 
to a collateral matter, or gives up a doubtful claim which 
is not a subject-matter of the suit, theie is a piesumption 
that the Counsel acts under instructions if the admission 
or the giving up of the doubtful claim is for the benefit , 
of the client. (5j It is a quesiion of fact in each case j 
whether the Counsel acts under instructions when he | 
compromises or refers to arbitration matters not involved ' 
in the suit and the Court on a consideration of the pio- ' 
babilities and the ciicumstances of the case can find that I 
the Counsel acted on instructions, even though there is ' 
no direct evidence on the point. (6) A Counsel has no 
power to make an admission in, or lompromise or refer 
to arbitration, a suit if he is in'-tiucted not to do so, 
without express authoiity from his client. 50 Mad. 786, 
Foil. /.) MT. IJASHIHAN z>, MOHAMMAD 

Abrak. 168 I.O. 97-8 R.A. 282-1935 A.L.J. 
963-1936 A.W.R, 772- A.I.R. 1935 All. 626. 

Powers — Statement gimng up claim — Client, if 

bound, 

VVOien a pleader who is authorized by a vakalatnama 
to appear for a party does make a statement of fact on 
behalf of that party, the mere allegation of that party to 
the contraiy is not suflirient material to contradict his 
pleader. Where the pleader stated that he w’ould be 
satisfied if the party\s light to one half of the suit pio- 
perties was declared and the Court lecorded the state- 
ment and acted on the same, 

Held^ that no express authority besides the vakalat 
nania was necessary so as to make the statement of the 
pleader binding nn the paity. {Mahadevayya and 
Ramachnndra Rao, /J.) SaNJEKVIAH v. VeN- 
KATAPPA. 11 Mys.L.J. 71. 

Privilege. 

See also POSITION AND STA'l US, AND RELA- 

TION WITH CLIENT, infra. 

'Privilege — Confidential conimunicalion. See \ 

Evidence act (1<S72), S. 126. 58 Oal. 1379-A.I.R. i 
1932 Cal. 148. I 

-Privilege — Confidential talk with accused person. I 

See Criminal trial— Under-trial prisoner. 
A.I.R. 1935 Cal. 101. 

Privilege — Cross examination of luitnesses — 
lAtnits of. 

Tiie ("uun'-el for the accused is at liberty to cross- 
examine pio'^eciUion witnesses with a view to show they 
are dishonest witnesses Rut there is always a limit 
beyoml which Counsel should not go in attacking the 
opposite pirty or his witnesses. Counsel has a very 
valuab’e prixilege in that he is not liable in other than 
exceptional til Lumstances to civil or ciiininal proceed- 
ings on account of anything which he may say in Court 
on behalf of his ( lients. Hut that piivilcge imposes a 
corresponding responsibility and Counsel has to be very 
careful not to make any attack upon parties or witnesses 
engaged in the case, which goes beyond what is fairly 
necessary for the presentation of his uwn client’s case. 
{Beaumont, C. J. and Broomfield, /,) RaMKRISHNA 
Hhai Davar. IR. 1932 Bom. 401-138 I.C. 643- 
34 BomLR. 443 = 1932 Cr.C. £03 -A.I.R. 1932 
Bom 199. 

[Rel. 34 Horn. T.. R. 910 (914).] 

Pfivtlciic — Def amatol y suggestion against 
witness — Protiction, 

A civil suit for damages for a defamatory statement 
made on oath or otherwise by Counsel, party or witness 
in a judicial proceeding is governed not by S. 499 of the 
Penal Code but by the principles of justice, equity and 
good conscience, which are identical with the cone* 
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I spending rules of English Common Law'. The protection 
under the law extends to all statements made by ^ 
party, pleader or witness in the suit, no matter whom it 
j may relate to, whether it is the opposite party or his 
witness, so Jong as it is not irrelevant to the matter in 
hand. 40 All. 341; 48 C. 388, Ref. {Grille, A. J. C,) 
Manmohansing V. mSHALSJNG. 29 N.L.R. 24 = 
IE. 1933 Nag. 58-141 IC. 362=16 N.L.J*. 149 = 
1933 Cr.C. 191 = A.I R. 1933 Nag. 47. 

Pftvilege — Extent of. 

Counsel's pi ivilege does not extend to staling his 
instructions, when these instructions involve an altaclc 
on the dignity of the Court. {Broadway, C. J„ Cold^ 
tream and Mom oe, JJ.) SHAM LaL, In the matter of, 
I.R. 1932 Lah. 643 - 138 1.0. 878 - 33 Cr.L J 675 = 
33P.L.R. 785 = 1932 Cr.C. 679=A.I.R. 1932 Lah. 
602 cr.B.). 

Privilege — Extent of — Presumption of good 

faith — Defamatory statements about third parties — 
Caution neeessai y~ Duty to withdraw statement, wfdn 
shown to be untrue, 

A member of the bar in this country lias no absolute 
' privilege. An Advocate who makes defamatory state- 
ments in the conduct of a case has no wider protection 
than a layman ; that is to say, he has to bring his case 
within the leims of Excep. 9 to S. 499, 1. P. Code, and 
under 105 of the Indian Evidence Act the burden o£ 
proof would noimally be with him. But in practice the 
Courts have held that an Advocate is entitled to special 
protection and that if an Advocate is called in question in 
respect of defamatory statements made by him in the 
I course of his duties as an Advocate, the Court ought to 
presume that he acted in good faith and upon instruc- 
tions and ought to require the other party to prove 
express malice. The Advocate ought to be cautions about 
making defamatory .statements, particularly about 
people who are not parties or witnesses on the strength 
of instructions W'hich he has had no time to verify; and 
if he has been misled into making such a statement 
which turns out to be untrue, it is his duty to withdraw 
the statement as soon as it is sliowm to be untiue or 
take the consequences like any other individual. 
(Case-law' referred.) {Baker and Broomfield, JJf) 
Tulsidas amanmai. v. Billimoria. I.R. 1932 
Bom.487=139 I.C. 275-33 Cr.LJ. 740 = 34 Bom. 
L.R. 910-1932 Cr.C. 614 = A.I.R. 1932 Bom. 490. 

Relation with client. 

Relation zvifh client — Duty to client and to 

Court, 

The relation of the legal practliiontr and client invol- 
ves the highest personal trust and confidence. The 
practitioner is bound to discharge his duties to his client 
with the strictest fidelity and is subject to the discipli- 
naiy juiisdiction of the Court for dereliction of duty. 
He is more than an agent or servant of his client, so far 
as the Court is concerned. He is in fact an officer of 
the Court, and as such, ow'es good faith and honourable 
dealing to the Court before which he practises his pro- 
fession. The misconduct of an Advocate is not a matter 
solely between him and this client; it is a matter of pub- 
lic importance, and the High Cobrt has a duty to per- 
form to the suitors and to the legal profession, and is 
bound to see that the persons admitted to the profession 
are those persons on whose integiity and honour reliance 
may be placed and that their conduct is such as to- 
inspire confidence in their character. {Mahadevayya 
O.C,J, and Ramachandra Rao, J,) PRAGAJI JETHAJI 
& CO. V, RANG A Rao. 12 Mys.L.L 222=39 Mys- 
H.O.B. 203. 
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LEC^AL PBAOTITIONEB— Relation with client. 

- -' " - ^ Relation with client --If to be dictated toby 
cl i ent — C ontempt of Court — Pn vi leges , 

A Counsel is not expected to act blindly and allow 
himself to be dictated by his client. He has to exercise 
his own discretion and judgment and he has to warn his 
client when scandalous or defamatory matters have to 
be communicated, especially wMien the statement would 
be a contempt of Court. His privileges cannot extend 
to interference with the administration of justice, and he 
cannot take shelter under the client^s instructions He 
has to help in the administration of justice and not to be 
an impediment to it. (^Sulaintan^ C. J. and Harries ^ 
y.) Rajender Singh Uma Prasad. 67 All. 
673=1591.0.193-8 E.A. 404 = 4 A.W.R. 1280 = 
1935 A.L J. 29- A.I.B. 1935 All. 117. 

Relation with client — Suit for accounts by client 

in respect of moneys entrusted luitk Counsel — Maintain- 
dbility. 

Kven if there is no “general agency” between a 
Counsel and client, nevertheless a suit for accounts can be 
maintained by the client against his Counsel in respect 
of the moneys entrusted to the latter in the several suits 
in which he was engaged. 50 M. 249, Foil. {Bhide^ 
J.) Ram Lal An and v, I.ongkran. I.R. 1933 
Lah. 13 = 1401.0.564 (1)-33P.L.R. 1074 = A.I.B. 
1933 Lah. 60. 

Solicitor. 

See also LieN, supra. 

—Solicitor-- Personal liability for eo^ts — Smt filed 
on behalf of non-existent person. 

Once a solicitoi is on record, the opposing parly is 
entitled to look to him, if successful for his costs, if it 
turned out that the so-called plaintiff is a non-existent 
person. (Case-law' discussed.) (^Beaumont, C,J. and 
Rangnekary J.) DHANRAJGIRJI v, PavNE & CO. 68 
Boin.l = 6 I.E, (Bom.U01=145 10.641=35 Bom. 
Ii.B, 654 = A.I.R. 1933 Bom. 317. 

LEGAL PRACTITIONERS’ ACT (XVIII OF 
1879) — Pleader struck of rolls — Restoration — Inherent 
■po7aer of High Court. 

There is inheient power in the High Court to restore 
a pleader whose name has been .struck off the rolls, 
although theie is no express provi^ion for a review of an 
order made under the Legal Piactitioners* Act, {A'lsch^ 
Bajpai and Rachhpal Singly //.) THAKUR II AR 
Prasad Singh, in re. 166 I. C. 243 = 7 R A. 1064 
a) = 4 A.WR. 1404 = A.I.R. 1935 All. 321 (F.B.). 

— — S. 2 — “Leg.al practitioner” — - barrister included 
therein —Right to sue for fees. See bARRISTEK. 55 
All. 670 = A.I.R. 1933 All. 417 (F.B.). 

S. 1 —Rules framed under Act^ R, 13 — Renewal 

of cei'tificati — Powers of District Court to suspend a 
practitioner pending receipt of certificate^ 

The High Court has not delegated to Distiict Judges 
the pow’er to suspend legal practitioners pending the 
receipt of their renewed certificates. Any order in regard 
to suspension must proceed fiom the Iligh Court. So 
an order of the District Judge suspending a practitioner 
pending the receipt of his renew’ed certificate is illegal. 
i/acksoiiy J.) U. GOPALA MENON, In the matter of a 

pleader 64 Mad. 674 =I.K. 1931 Mad. 762 = 133 
1.0.622(1) = 1931 M.W.N. 392-33 L.W 661 = 
1931 OrO. 960-A.I.B 1931 Mad. 688 = 60 M.L.J. 
588. 

“S. Applicability — Conviction not sufficient — 

Defect of character necessary. 

It is not sufficient for the applicability of the section 
that the pleader has been convicted of a criminal 
offence. Though the Court cannot in the exercise of 
its disciplinary jurisdiction question the propriety of the 


LEGAL PRACTITIONERS ACT (1879). S. 12. 

conviction, it has yet to inquire into the nature of the 
crime in order to decide whether the offence was such 
as to imply defect of character rendering him unfit to 
continue in the profession. {Jioala Prasad y Ag.C./.^ 
fVorty Kulwant Sahayy Fazl Ali and James y //.) 
Ram Gobind. In re. 11 Pat. 366=I.R. 1931 Pat 
497=134 I.O. 945 = 32 Or.L.J. 1256 = 12 Pat.L.T. 
773=1931 OrO. 897 (2) = A.I.R. 1931 Pat. 369 
(F.B.). 

S. VA— Applicability -Essentials. 

S. 12 has no application unle>s the conviction 
alone show's the convict to be unfit to be a pleader. 
(^Afacnatry J. C.. Jackson y Subhedary Staples and 

Aft y 0^1 y A.J.Cs.) LOCAL Government v. n. 1L 
Deshpande. 27N.L.R. 29 = 1 R. 1931 Nag 74 = 
130 IC. 826 = 32 Cr.L.J. 604 = 14 N.L.J. 1 = 1931 
Cr.O. 217=A.I.R. 1931 Nag. 33 (S.B.). 

- ■ S. 12 — C om'isti on — C onclusi Ten ess. 

A pleader is not entitled to go behind the conviction 
in order to show that his conviction wa.s not justified 
I either in law or on facts and that lie committed no 
offence. 22 All. 49, Foil. {A/aewnry J.C.y JacksoHy 
Subhedary Staples and Hi yogi, A. J. Cs.) LOCAL 

Government v. n. b. De.shpande. 27 N L R. 29 
= I.R. 1931 Nag. 74 = 1-30 I.O. 826 = 32 Cr.L.J. 604 = 
14 N.L.J. 1 = 1931 Cr.C. 217-A.I.R. 1931 Nag. 33 
(S.B.). 

-S. 12 — Conviction of criminal offence involving 

moral turpitude — Order for suspension of pleader or 
mukhtar and not of vakil W'hose cases are dealt with by 
Cl. 8 of Letters Patent. See LETTERS PATENT 

(Allahabad), Cl. 8. A.I.B. 1931 Oudh 161. 

. , ,g 22 — Conviction under Salt At t. 

Conviction under the Salt Act fur ceitain activities in 
pursuance of Civil Disobedience renders a pleader unfit 
to continue as such and deserves disciplinaiy action 
under the Act. {Courtney-Terrtll^ C.J,, Adami and 
Khaja Mahomed Noory JJ.) GoLaKH NaTH De, In 
the matter of. I.R. 1931 Pat. 279 (2) = 132 I.O. 359 
(2) =12 PatL.T. 61 = 1931 CrC. 627 (2) = A.I.B. 
1931 Pat. 208. 

^.\2,-~Conviction under Special Acts — Disci- 
plinary proceedings not excluded. 

A pleader convicted under S. 3, Police IiiLitcment to 
Disaffection Act and under S. 17, Criminal Law 
Amendment Act can be dealt with in the exercise of 
its disciplinary jurisdiction by the High Court under 
S. 12 of the Legal Practitioners’ Act. There is in such a 
case no question of any indictment or trial for the same 
offence under any other law and there is no question of 
punishing him over again for those offences. (J^oa/a 
Prasad y Ag.C J.y IVurt, Kuhvant Sahayy Fazl Ali and 
James, J /.) RAM (R)BIND, In re. 11 Pat 366 = 1 
B. 1931 Pat. 497 = 134 1.0. 945 = 32 Or LJ. 1256 = 
12 Pat.LT 773 = 1931 Or.O. 897 (2) = A.I.B, 1931 
Pat. 369 (P.B.). 

— S. 12 — '^Criminal offence." 

The woids “criminal offence” used in S. 12 mean an 
offence punishable under Penal Code as well as any act 
or omission made punishable by any law for the time 
being in force w'hich is indictable and punishable crimi- 
nally by Courts of Justice. {^Jivala Prasad, Ag.C. J.y 
(Forty Kulwant Sahayy Fazl Ali and James y JJ.) Ram 
Gobind, in re. 11 Pat. 365= I.R. 1931 Pat. 497 = 
13410.945 = 32 Or L.J. 1256 = 12 PatLT 773 = 
1931 Cr.O. 897 (2) = A.LR. 1931 Pat. 369 (F.B.). 

-S. 12 — Criminal offence — Conviction under 

Police Incitement to Disaffection Acty S, 3 or Criminal 
Law Amendment Acty S. 17. 
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A pleader convicted under S. 3, Police Incitement to 
Disaffection Act or under S. 17, Criminal Law Amend- 
ment Act, is one convicted of “criminal offences*’ within 
the meaning of S. 12, but the conviction is not in itself 
sufficient to show a defect of chaiacter within the mean- 
ing of the .section. {Jwala Prasad^ Ag.C.J ^ IVortt 
Kmvant Sahny^ Fazl Ah and James^ J/.) KaM 

Gohiiii), Ifi re. 11 Pat. 365'=IR. 1931 Pat. 497 = 
134 I.C 945-S2 Cr.L J. 1256-12 Pat.L.T. 773 = 
1931 Cr.C. 897 (2) = A.I.R. 1931 Pat. 369 (F.B ). 

S. 12-6’ rirnttial offe^ice — Refusal to give secu- 
rity under S. 107, 6V. /*, Code. 

A pleader bound down undei S. 107, Cr. P. Code, to 
keep the peace and sent to jail for refusing to give 
secuiity cannot l^e said to be convicted of any criminal 
offenc e within the meaning of S, 12. Jwala Prasad, 
Ag.C.y,y If'ort, /fuhvaut SaAay. Fazl Alt and James, 

JJ.) Ram GOBIND. In re, 11 Pat. 365 = I.R. 1931 
Pat. 497=134 I.O. 945-32 Cr.L.J. 1266 =12Pat.L. 
T. 773= 1931 Cr.C. 897 (2J- A.I.R. 1931 Pat. 369 
(P.B.). 

S. 12 — Dcfeit of character — Conviction under 

S. l7(l), Criminal Law Amendment Act and Ss. 124-^. 
l53 /f and 178, /. /». Code. 

A pleader was not only convicted under S. 17 (1) and 
(2), Criminal Law Amendment Act, but was also con- 
victed for having committed offences under Ss. 124- A 
and 153-A, Penal ('ode, and was once found guilty of an 
offence under S, 178, Penal Code. 

Held, these convictions entailed severe action as they 
undoubtedly implied defect of character in a legal prac- 
titioner. {Jduha and Lodqe, JJ,) N, A PLKADER, 
Svi.HbT, /;/ re. 169 I 0. 664 =-37 Cr.L.J. 163-8 R. 
C. 344 = 1935 Cr.C. 1143-A.IR. 1935 Cal. 742, 

S. 12 — Defect of iharacteP' — Meaning — Con- 

victtOH during Ctz tl Disobedience movement. 

The expression “defect of character” as used in S. 12 
must be taken to include not only moral turpitude but 
also such defect in the chauicter of a pleader which 
rendeis him unfit to be a member of the honourable 
profession to which lie belongs. The pleaders were con- 
nected with the Civil Disobedience movement, and were 
convicted in 1930; they were convicted again in 1932 
for offences committed as members of a procession 
organized in connexion with the Civil Disobedience 
movement. 

Held, that the offences for which they were convicted 
involved serious defect of character, seeing that they 
were directed against obedience to law, which it was the 
duty of the Coin Is and of the members of the legal 
profession to enforce and maintain, and that action could 
be taken under S. 12. So they were amenable to the 
disciplinary juiisdict ion. O'ders of suspension for six 
months made. {Gnha and Bai tley, JJ.) TWO PLEA- 
DERS, 1 H the matter of , 60 Cal. 1453 = 1461.0.316 
=6RC. 92 =38C.W.N. 278 = 1933 Cr.C. 1296 = A.I. 
R. 1933 Cal. 731. 

*' 8s. 12 and 13 — fhgh Court — Power to take 

action suo motu. 

The High Court can act upon the report submitted to 
it by the District and Subordinate (Courts or suo motu 
take action for either suspension or dismissal of a plea- 
der. {Jwala Prasad, Ag.C.J., liWt, Kulwant Sahay. 
Fazl Alt and James, JJ,) RAM GOBIND, In re. 11 
Pat. 365 = I.R. 1931 Pat. 497 = 134 I.O. 946 = 32 Cr. 
L.J. 1266 = 12 Pat.L.T. 773 = 1931 Cr.C. 897 (2)=A. 
I.R. 1931 Pat. 369 (F.B.}. 

— S. V2k— Misconduct — Habitual defiance of the 
/aw. 


I LEGAL PRACTITIONEBS ACT (1879), S. 12. 

No distinction can be drawn between the various 
kinds of law-breaking as to w'hen such breaking amounts 
to a defect of character making pleader unfit to practise 
as pleader. The principle upon which Courts ought to 
proceed is, that where a pleader wilfully breaks the law 
upon one or two isolated occasions, it may not be neces- 
sary for the Court to take any action under S. 12. 
Where, on the other hand, it is shown that the pleader 
has wilfully and habitually broken the law\ then the 
Court may quite reasonably come to the conclusion that 
his acts imply such a deftct of character as to render 
him unfit for practice as a pleader, and in such a case 
the Com t may dismiss him from practice. Where the 
acts of the pleader fall midway between the two ex- 
tremes, then the ('oiirt may take a more lenient view^ 
and may think it sufficient to warn the pleader, by inflict- 
ing upon him a period of suspension or otherwise, that 
if he peisists in breaking oi defying the law, such con- 
duct Will inevitably lead the Court to the conclusion that 
he is totally unfit to practise in the Courts which have 
been established to enforce the law. A pleader was 
prosecuted three times and convicted twice for semi- 
political offences. 

Held, that the case fell within the mediate position 
and warning with suspension was sufficient. {^Lort 
Williams and M, C . Chose, J J.) A, A PLKADER, In the 
matter of. 38 O.W.N. 270 = 35 Cr.L.J. 692=1934 
Cr.C. 354 = 6 R.O. 419=148 I.C.67=AXR. 1934 
Cal. 242 (2). 

— " S. 12 — Pleader bound over under S, 1J8, Cr, /*. 
CodCi and convicted under S. 17 (2), Criminal Law 
Amendment Act — Defect of character. 

An order binding over a pleader under S, 118, Cr, P, 
Code, may not be a conviction for an offence. But a 
pleader who is convicted under S. 17 (2) of the Criminal 

I. aw Amendment Art is guilty of nothing short of an 
open and defiant violation of law. Seeing that it is the 
duty of the members of the legal profession to assist 
the Courts to maintain and enforce obedience to law, 
such conduct in a pleader is ^uch a defect of character as 
would unfit him to be a pleader, and make him liable ta 
action under S. 12 of the Act. {Malltik and Jack, JJ.) 
CHANDRA Benode DaS, In the matter of, 162 I.C, 
943 = 7 R.C. 337 = 59C.L.J. 410 = 1934 Cr.C. 1278 = 
A.I.R. 1934 Cal. 808. 

S. 12 — Pleader as suitor — Contempt of Court — 

DtSiiplinary action may he taken. 

In re tL.B. 1 P.C. 283) is noauthoiity for 

holding that an Advocate should never be punished pro- 
fessionally for contempt of Court committed by him in 
his personal capacity, however gross the offence may be. 
Each case must be dealt with according to the circum- 
stances. Where a pleader in his capacity as a suitor ia- 
the Small Cause Court made a grossly improper remark 
reflecting upon the Judges of the High Court who at 
that stage had no concern whatever with the suit and a 
gratuitous hit at the Chief Justice without the slightest 
justification and was fined Rs. 75 for contempt of Court. 

Held, that the fine was not under the circumstances 
sufficient, and that he should be suspended from practice 
for six months. {King and Iqbal Ahmad, JJ.) A 
PLEADER, matter of. 65 All 148 = 6 I.R, 
(All ) 171 = 146 I.C. 847=1933 Cr.C 386 = 1933 A.L. 

J. 261 = A.I.R. 1933 All. 224. 

[Editor's note: — The judgment of the Special Bench 
of the same High Court delivered a few months before 
this case and reported in A.I.R. 1932 All. 492 (S.B.)* 
was apparently not brought to the notice of the Court 
in this case.] 
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LEGAL EBACT1I10MEB8 ACT (1879), S. 12. | LEGAL FBACTITIONEBS ACT (1879), S. 13. 

— 3 12— oneself directly or indirectly. The issuing of circular 

b. 12 contains no implication that disciplinary 1 letters or election manifestoes by a law>er with his 
action against a pleader convicted of an offence cannot 1 name, profession and address printed thereon, appealing 
be based on his conduct when such conduct includes I to the members of his profession practising in the lower 
the commission of any offence for which he has been i Court, ^ho are of course in a position to recommend 
punished. Disciplinary action is not taken by way of j clients to Counsel practising in the High Court, is obvi- 
punishment but on consideration whether the person i ously an indirect way of advertisement. It docs not 
formerly admitted to practise is a proper person to i however amount to any professional misconduct, but 
continue to practise or not. No one can be admitted to j only to a breach of a professional etinuette, {^Sulaiwaft, 
practice until he makes a solemn declaration, and the i C.y., Thotnand yy.) ThiRTFEN ADVOCATES, 

inference is that one who has contravened this declara- | ALLAHABAD, In the matter of. 153 1.C. 667-'= 7 R. 


tion and is likely to do so in future is not such a person. 
The fact that the motive of the pleader in taking pait in 
a Civil Disobedience movement was to draw attention to 
the dissatisfaction with the forest policy of Government 
is no justification nor is the fact he was only a partici- | 
pant and not a leader in the movement material in con- ! 
sidering the nete!5sit3< for disciplinary action. 22 All. 49; ' 
44 Bom. 4J8; A.I.K. 1924 Mad. 479 and 55 I. C. ' 
198 (F.13.), Kef. {^Afacitatr^ yC., Jackson^ Subhedar^ \ 
Staples and AJ.Cs.) LOCAL GOVERNMENT 

N. 15. Deshpande. 27 N.L.B. 29 = 1 R. 1931 Nag. 
74 = 130 I.O. 826 = 32 Cr.L.J. 604 = 14 N.L.J. 1= i 
1931 Or.C. 217 = A.I.R. 1931 Nag. 33(S-B.). ! 

Ss. 12, 13 and 14 — Scope — Pleader — Ms scon I 

duct — Enquiry— Juriuiicti on of Hi Court and of j 
Subordinate Courts, 

Under the Legal Practitioners’ Act, the duty of ad- i 
mining and snspending or dismissing pleaders, is en- | 
trusted to the High Court. If a pleader is convicted of a * 
criminal offence implying a defect of character which j 
unfits him to be a pleader, the High Court haspoNNer ! 
under S. 12 of the Act to suspend or dismiss him. Where j 
the misconduct referred to in S. 13 is alleged, or where j 
a pleader is otherwise alleged to be guilty of professional i 
misconduct, the High Court, after making such enquiry 
as it thinks fit, can suspend or dismiss him under S. 13, ; 
Where, however, in the course of a proceeding before a j 
subordinate Court, that Court has reason to think that ; 
a pleader has committed misconduct in the course of his ! 
professional duty. S. 14 gives power to the presiding i 
officer of such Court to institute proceedings against the i 
pleader under that section and hold an enquiry; and in : 
case he finds the charge established, he shall record his I 
finding and forward his repoit to the High Couit for i 
necessary action. It is only the presiding officer of the J 
Court in which the misconduct is alleged to have been I 
committed who can institute pioceedings under S. 14 i 
and none else has jurisdiction in the matter. {Pa^e^ C\ ! 
y. and Ba U, y.) U THEIN NYUN v, DT. SUPERIN- | 
TENDENT OF POLICE, Maubin. 13 Rang. 737 = 161 


A. 647 = 16 L.R. 23 (Cr.)-4 A.W.R 780=A.I.R. 
1934 All. 1067 (S.B.). 

" 'S. 13 — Misconduct — Fee ccrtifuatc — Departure 

from rule prescribed. 

. Where a legal practitioner deliheratt ly ignores the 
1 language of the fee certificate prescribed by the High 
I Court by R. 1, Ch. 21 and adopts fee ceitificate form of 
: his own which materiallv and substantially diflers fiom 
; the form prescribed by the High ('oiirt and which 
entirely nullifies the object of the High Court in prescrib- 
ing the form of the ceitificate, he is guilty of seiious 
i professional misconduct. {Mukcrji, Younir and 
I J/.) s, AN Advocate, Hadaun, /« t/ie matter of. 

I 6 BA. 516(2)- 147 10. 608-36 Cr.L.J. 421 = 3 A. 
j W.B. 686 = 1934 A.L J. 333- A.I.E. 1934 All. 109 
iC2)(8.B.). 

i 8. 13 — Misconduct — Lawyer Idi’tdly fallowing 

I cltenCs instructions, 

I When their clients ask them to write in a pleading oi 
j petition accusations of dishonesty, criminality, etc., 

I against anybody, or in'^triict them to ask questions of 
I that nature, the lawyers are not to blindly follow the 
! instructions. They must satisfy themselves that, apart 
from the relevancy of those accusations oi questions, 

. there aie materbals on which those accusations ran be 
: made or (piestions asked, and that the accusations and 
j suggestions are not recklessly made. If they clo ncU do 
i so, they ai 8 guilty of professional misconduct. [Maho- 
\ mad Noor^ James and Y m ma, J/,) K, A PLEADER, 
:/nre. 13 Pat. 650 = 152 I.C. 446=7BP. 190 = 16 
I Pat.L.T. 716-= A. IB. 1934 Pat. 398 (S.B.). 

I S, 13 — Misconduct — Mott }:;age in hen of fees — 

! Exorbitant terms. 

J It is inexpedient to expiess piecisely the limits to the 
i conduct of an Advocate in entering into a tian.saction, 
i the purpose of which is the provision of fees for his 
1 work, in a case in which he is engaged by the person 
i with whom such transaction is entered into. An Aclvo- 
1 cate entered into a mortgage transaction for providing 


I.O. 968 — 8R.R. 520- 37 Cr.L J. 510 (2) == 1936 ‘ for his fees from the client al the rate of Rs. 3 per 


Cr.O. 242 ^ A.I.R. 1936 Rang. 168. i 

**—8. Misconduct — Advocate's name appeattng\ 
in decree — Appearance in executum, j 

When an Advocate sees his name appearing in the ' 
rent decree he is entitled to assume that a vakalatnama ^ 
has been filed in the rent suit and that he is entitled to j 
appear in the subsequent execution proceedings and I 
there is no breach of the rules of the Court, relating to \ 
the matter, amounting to professional misconduct on | 
the part of the Advocate though it is found that no | 
vakalatnama was filed in the rent suit. {IVori, A.C.J,, 
Kulwant Sahay and Fazl Alt, //.) B, AN ADVOCATE, 
/n the matter of , 12 Pat. 843 = 6 I.R. (Pat ; 217 = 
146I.C.1017=34Cr.LJ. 1131 = 14 PatLT. 709 = 
1933 Cr.C. 1931 = A.I.R. 1933 Pat. 671 (S B ). 

S. 13 — Misconduct — Counsel issuing election 

manifesto. 

It is a well- recognised rule of etiquette in the legal 


month, with monthly icsts. 

Held, that the relationship of lawyer and client was 
created from the moment when they made thebaigin as 
to the payment of fees and that the Advocate was guilty 
of profe-^sional misconduct. (^lYo/t, A C.J,, Kulwant 
Sahay and Fazl Ali, J J.) B, aN ADVOCATE, In the 
matter of, 12 Pat. 843 = 6 I.R (Pat.) 217=146 I.O. 
1017 = 34 Cr.LJ. 1131-14 Pat.L.T. 709 = 1933 
Cr.O. 1331= A.I.R. 1933 Pat. 571 (S B ). 

S. 13 — Misconduct — Notice by pleader to judge 

imputing malice and ill-will, 

A pleader of 30 years' standing signed and serve<l a 
notice, purporting to be given on behalf of his client 
under S. 80, C. P. Code, on a Subordinate Judge. In 
this notice at more than one place the said Subordinate 
Judge was charged with having misused his powers and 
also with having wantonly, with intent to harm and dis- 
grace the client, ordered an attachment of his properly 


profession that no attempt should be made to advertise i before judgment. Malice and ill will was imputed to 
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the Judge in the discharge of his duty. The defence of 
the pleader was that the notice was drafted by his client 1 
and that he, without reading, had merely signed it. j 
11 eld ^ that the accusations coming from a pleader 
acting on behalf of his client, which were directed j 
against a judicial officer presiding over a Court and ^ 
which were al most defamatory in character, amounted i 
to grossly improper conduct on the part of the said I 
pleader, in the discharge of his professional duty. ' 

Hcld^ further^ that a pleader of such experience must 
be held responsible for the contents of the notice. 
(^Malltk and M. C. Ghose^ //•) H, A PLEADER, /n 
re, 61 Cal 622 - 162 I.O. 68 = 7 R.O. 234 - 1934 Or. 
C. 1109-A.I.R. 1934 Cal. 723. 

S. 13 — Misconduct — Omission to file vakalat- 

nama in criminal ca\t\ 

Where an A.dvocate appeared in ceitain criminal pro* | 
ceedings without filing a vakalatnama, though required j 
by the lules of the Court, 

Held^ though the rules requiring the filing of a 
vakalatnama or mukhtarnama in criminal proceedings is 
an arbitrary rule having no moral sanction behind it, it | 


There is nothing against a legal practitioner be- 
coming a surety for an accused in a criminal case. But 
where a Mukhtar enters into a contract of indemnity 
with, and receives money from, a third person, who has 
been rejected as a surety, on the understanding that he 
should become a surety for appearance and that the 
amount should indemnify him, if he suffered any loss 
on account of the bail bond being cancelled, such an 
agieement constitutes public mischief, being opposed to 
public policy and the mukhtear is guilty of unprofes- 
; siunal and highly improper conduct; and when the 
I mukhtear further attempts to conceal the agreement 
I from the knowledge of the Court, it has to be viewed as 
t a serious aggravation of the original offence rendering 
, him liable to supension from practice. {IVort^ Khaja 
Moha med Noor and As^a fwala^ S I J U J A N A R A I N , 

In the matter of. 14 Pat. 442=166 I.C. 430 — 7 R.P. 
586 = 36 Cr.L.J. 730 = 16 Pat L.T. 223 = 1936 Or.O. 
634= A.I.R. 1935 Pat. 196 (F.B.). 

S. 13 (b> — Applicability — "Fraudulently and 

grosdy improper conduct" — Giving false information 
to client. 


is a rule which an officer of the Court must comply with 
but a disobedience of that rule did not amount to pro* 
fessional misconduct in the particular case. (li'ort, A. 
G, J,,Kuhvaut Sahay and Fazl Alit 7/*) B, AN 
Advocate,/// the muter of, 12 Pat. 843 = 6 I.R. 
(Pat.) 217= 145 10. 1017 = 34 Or. L.J. 1131 = 14 
PatL.T. 709 = 1933 Or.C. 1331 = A.I.R. 1933 Pat. | 
571 (S.B.). ! 

S. 13 — Misconduct — Soliciting 70ork — Retaining \ 

judgment to get engagement, • 

VVhere an Advocate retains the judgment of the trial i 
Court with the intention of getting himself engaged in 1 
appeal without any valid excuse for retaining the judg- | 
merits, the Advocate is guilty of professional misconduct. 
(^Wort, A.C.J., Kuhvant Sahay and Fazl AH, //.) B, 
an ADVOCa'I'E, In the matter of, 12 Pat. 843 = 6 
I.R. (Pat.) 217 = 14510. 1017 = 34 Or.L.J. 1131=14 
PatL.T. 709 = 1933 Or. 0. 1331 = A.I.R. 1933 Pat. 
571 (S B.). 

• S. IS'—Miscondiict — Unlawful association- — 

Taking part in conviction for — Proper for the High 
Couit to exeicise disciplinary jurisdiction. See LEGAL 
PRACTITIONER— Misconduct. 12Pat.L.T. 726. 

S. 13 — Perjury committed by inexperienced 

young lawyer — Punish merit. 

Perjury by members of the legal piofession, apart from 
the question that it is a criminal offence, is a very 
serious matter from the point of view of the profe^.'^ion. 
Apart from the fact that it harms the profession, it sets 
a very bad example to the gereial public and is a gieat 
block in the administration of justice. Therefore, if and 
when cases of perjury by members of the legal profession 
are discovered, the member concerned deserved the mo’«t 
severe punishment which the High Court can give in 
the exeicise of its disciplinary jurisdiction on the legal 
profession. Where the perjury was committed by a 
young inexperienced pleader which showed that it was 
not intended to deceive the Coiiit or to practise any 
fraud upon it. 

/A /r/, that suspension from praedee for six months 
was sufficient. ijVort^ Mohammad Noor and Agarwala, 
JJj) K. s, PLEADER, Sam ASTIPUR, In the matter of, 
166 I.O. 889 = 8 R.P 36 = 36 Or L J. 1028 = 16 Pat L. 
T. 231 = 1935 Or.C. 646 = A.I.R. 1935 Pat. 249 ! 
(S.B.). 

3 13 — Unprofessional conduct — Mukhtar stand- 
ing bait for accused in criminal case and taking in- 
demnity from person not accepted as surety — Conceal- 
ment of truth from Courts — Misconduct, 


A pleader w’ho gives his client false information that 
a certain order has been passed by a Com t, when no 
such order has been passed at all, is guilty of “fraudu- 
lent and grossly improper conduct in the discharge of 
his professional duty” w'ithin the meaning of S. 13 (^) 
of the Act (Guha and Bartley, J Jf) EMPEROR v, 
Kumarish Chandra Banerjee. 157 I C. 998 = 
8 R.O. 144=36 Or.L J. 1271 = 39 C.W.N. 283=1936 
Or.C. 939 = A.I.R. 1935 Cal. 647. 

S. 13 W)— Imputation of partiality and unfair- 
ness — Angry and turbulent behaviour — Disciplinary 
proceeding, 

R, a pleader, was granted a timber licence in respect 
of certain area and the accused was employed as his 
agent for carrying on work under licence. The accused 
was charged with selling timber in a manner not per- 
mitted by the licence. R appeared to defend the case and 
the record disclosed that he allowed himself to be “sway- 
ed too much by his own feelings” in the course of the 
trial and conducted the case for the defence in a manner 
that made manifest his intention improperly to obstruct 
the course of justice. The record was replete with frivol- 
ous objections and open and covert attacks upon the 
I presiding Magistrate for alleged unfairness and partia- 
I lity. On one occasion R invoked the wrath of the Gods 
I and insisted in an angry and turbulent manner in turn- 
ing and speaking to them loudly and defiantly about the 
Court’s injustice, 

Held, that it w^as not only indiscreet but reprehen- 
sible that R should have conducted the case for the 
defence. For the due administration of justice it was 
essential that order and decorum in the conduct of 
judiaal proceedings should be maintained and that Rj^s 
conduct had been so unseemly, contumacious and imper- 
tinent that seiious notice of it ought to be taken. {Page, 
C, J,and Mya Bu, /.) U, A HIGHER GRADE PLEA- 
DER, In the matter of. 142 I 0. 828 =34 Cr.L J. 466 
= 1933 Or.C. 287 = A.IR. 1933 Rang. 34. 

— — S. 13 (b) — Misconduct — Pleader obtaining ad- 
journment of case on grounds known to he false. 

When a pleader repeatedly applied for the adjourn- 
ment of a case pending before a Magistrate on the 
ground that his client intended to move the High Court 
[ for a transfer of the case but it appeared fiom the past 
1 conduct of the client and the surrounding circumstances 
1 that the pleader must have known while applying for 
I adjournment that the purpose for which the application 
I was made would never be carried out, it was held that 
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the pleader was guilty of professional misconduct. 
(^Beadey^ C.J.y Reilly and Sumiarani Chetty^ JJ ) 
First Grade pleader, Vellore, in the matter of. \ 
54 Mad. 520 = I.R. 1931 Mad. 481^131 I.O. 145- I 
32 0r.L.J. 657-1931M.W.N. 321 = 33 L.W. 426= j 

1931 Or.O. 470 = A.I.R. 1931 Mad. 422 = 60 M.L.J. 1 

393 (F.B.). 1 

— — -S. 13 (h) — Mukhtar — Fabrication of documents i 
and making false charges. \ 

A mukhtar’s profession is a laborious one. It is of | 
great public utility. Their reputation should be as jeal- i 
ously guarded by the Courts as those of pleaders or 
Vakils or Banisters and the same high standard of 
honour demanded from them. When a mukhtar ha'" 
broken the professional rules and, secondly, attempted 
surreptitiously to alter documents in the case with a 
view to covering up his faults and came to the Court 
with a story which was manifestly untrue, and lastly 
attacked reputable persons with the suggestion that they 
committed perjury and w’ere setting up a faUe case 
against him, he is no longer fit to remain a member of 
the profession. {Courtney-T errell ^ C.J.^ Fazl Ah and 
Agarwala, //.) JATINDKA NATH BaNERJI, In the 
matter of. I.R. 1932 Pat. 275 = 140 I.O. 107 = 33 Or. 
L.J. 874=13 Pat.LT. 652 = 1932 Or.C. 761-A.I.R. 

1932 Pat. 289 (S.B.). 

8.13(1)) and (f ) — Boycott of Court ^Consent 

of clients — Offence^ if constituted. 

Certain pleaders had collectively agreed upon absten- 
tion from Court and had made their clients agree to the 
same. It appeared that the object was political, namely, 
to assist the boycott movenrent. 

Held^ that the pleaders were guilty of unprofessional 
conduct within the meaning of S. 13 {If) and (/■)• Order 
for suspension for three months passed. 49 Cal. 732, 
Ref, to, {Guha and M. C. Ghose^ //.) Emperor v. 
Rajani Nath Bhattacharjee IR. 1931 Cal. 612 
= 132 I.O. 900 = 32 Or.L.J. 980 = 35 O.W.N. 223 = 
1931 Or.O. 986 = A.I.R. 1931 Cal. 706. 

— S. 13 (b) and (f ) — Suit against Sub’ Divisional 
Officer — Allegations of conspiracy ^ collusion^ malice^ 
etc. — Suit dismissed for default — Proceedings against 
pleaders who filed the plaint — Propriety. 

In a suit filed against a Sub- Divisional Officer, a 
Municipal Chairman and others, the plaint a copy of ^ 
which had already been sent along with the notice of ■ 
suit, contained allegations of conspiracy and collusion t 
and characterised the acts of the defendants as entirely ■ 
malicious, illegal and ultra vires. The plaint was signed i 
by the pleaders, one of them having the prior notice. ! 
The suit was, however, dismissed for default and com- i 
pensatory costs were awarded to the defendants. There 
after proceedings were drawn up against the two ; 
pleaders under S. 13 (^) and (/) of the Legal Practi- 
tioners^ Act. The pleaders did not claim absolute pri- ' 
vilege, but stated that on the materials placed before 
them they felt justified in filing the plaint. The pleaders ^ 
had supplied to them some papers, original plain copies, ' 
which, though they could not lead to the conclusion that | 
there was collusion, furnished materials which justified , 
the lawyers to take up the bn’ef; the party too offered , 
to give evidence at the hearing. There was a general | 
impression in the place that any one who took any step | 
against the Municipal Chairman was involved in some i 
case or other, and those cases had been either found to i 
be false or withdrawn when transferred. 

Held^ that the facts justified the pleaders in filing the 
plaint. The fact that later on the plaintiff allowed the 
case to be dismissed for default did not make the filing 
of the plaint by the pleaders unprofessional. The plead - 

Q. D.— II— 83 
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ers having acted in good faith and with due care, the 
proceedings were uncalled for and bhould not have been 
started. {Mahomed Noor^ fames and Varnna^ y/.) 
KedaR Nath I.AL, fn the matter of. 162 I.C. 313 = , 
7R.P. 170 = 36 Cr.L.J. 1 = 16 Pat L.T. 560 -A.I.R. 
1934 Pat. 598 (S.B.). 

*8. 13(f) — '‘'‘Any other reasonable cause'' — Scope 

and meaning — Person practising Civil Disobedience. 

The jurisdiction under S. 13, sub-S. {f) is not con- 
fined to acts done in a professional capacity. Taking 
part in an organised resistance to law and assisting a 
movement involving grave danger to the public peace 
by a pleader may not have been done in a professional 
capacity but they aie such as to lenclei it necessary to 
i enquire into the expediency of allowing him to continue 
[ practice. 49 Cal. 845 (P.tL), Foil. ANo where, a 
I pleader holds the view that it is desirable to disobey the 
I law', he is likely to advise clients to break the law and 
I it is undesirable in the public interests to allow one who 
I sets a bad example to occupy the privileged position of 
, d pleader. {Macnatr^ Jd'.y Jackson Subkedar^ Staples 
, and JViyogt, A.f.Cs.) LOCAL GOVERNMENT N. B. 
Deshpande. 27 N.LR. 29 = I.R. 1931 Nag. 74 = 

I 130 1.0. 826 = 32 Cr.L J. 604=14 N.L.J. 1=1931 
i Or.O. 217 = A.I R. 1931 Nag. 33 (3.B.). 

I 3. 13 (f) — Boycott of Court — Joining in hartal 

— Proof of intention to boycott necessary. 

I On a hartal day certain pleaders failed to attend 
I Court. They having been proceeded against under S. 14 
I for having joined a boycott of the Court said in expla- 

■ nation of their conduct (1) that they were hurt by the 
I news of the arrest of Mr. Gandhi, (2) that there were no 
. carriages available, (3) that if they had attempted to 
j attend Court there was a risk of their being molested 
! and socially boycotted, and (4) that they had no ca.ses 

■ in Court that day. It was not proved that they conspir- 
I ed to b'lycott the Court so as to paralyse the adminis- 
' tration ot justice. 

If eld ^ that with the absence of evidence ot intention 
of any individual pleader to join the boycott it was not 
proper to take action against him under S, 13 (/■). It is 
possible that the excuses preferred by the pleaders were 
justified even in cases where existence of the haital as 
alleged as the ground. {Suhraioardy and fick, fj.) 
Emperor v. Sdpkndra Mohan maitka. 35 O.W. 

N. 344 = 134 I C. 1044 --= I.R 1932 Oal. 4 = 33 Cr.L. 
J. 2=1931 Or.O. 768= A.I.R. 1931 Cal. 616. 

-8. 13(f) — Cnminal conviction — When can form 

basts of disciplinary action. 

Even if a person is convicted of a ( riminal offence, 
it is necessary foj the Court, before taking disciplinary 
action, to know whether his conduct necessitates such 
action. Where the judgment in the criminal case does 
not discio^se what ex *ctly the conduct of the practitioner 
was, the Court may give the accused the benefit of 
doubt. {Macnair^ J. C. and Subhedar, A. J. C.) 
LokRE, fn re. 141 I.C. 570 (1) = 34 Cr.L.J. 224 (1) 
=I.R. 1933 Nag. 77 (1) = 15 N.L.J. 90 = 1933 Cr. 

O. 1576 = A.I.R. 1933 Nag. 383 (2). 

8. 13 (f) — Misconduct — Perjured evidence by 

mukhtat for his client. 

It is the duty of the Court not only to protect the 
members of the public against disreputable members of 
the profes^ion but it is also its duty to protect the pro- 
fession itself against the loss of reputation brought upon 
it by the conduct of such members. It is not part of 
, the etiquette of the members of the profession to tell 
! lies in Court or to give perjured evidence on behalf of 
I their clients. Where the mukhtar informed the Court 
1 that accused could not appear in Court as he was unwell 



1315 


THE QUINQUENNIAL DIGEST. 1931—1935 


1316 


LEGAL PBACTITIONEBS ACT (1879), S. 13. 

that day, whereas in fact the accused had come to Court 
that day and had been talking to the mukhtar, held^ 
that the conduct of the mukhtar was highly unworthy 
of a member of his profession and that he should be 
removed from the rolls. {Conrtn£y-Terrell, C./., Fazl 
Alt and Jiimes, //.) EMPKKOR v, CurU PRASAD. 
6R.P. 364 (2) -147 I.C. 687= 35 Cr.L J. 463-15 
PatL.T. 63-1934 Cr.C. 28S-A.I.R. 1934 Pat. 142 
(S.B.). 

— S. 13 (f) — Pleader also cat rying on bust ness of 
insurance agi nt — Misconduct . 

A peison who enters the profession of law as a pleadei 
must make up his mind to conduct the business of the 
pleader and nothing else. Where a pleader tiies to run 
two businesses at a time, — the bu>ines>> of pleader and the 
business of an insurance agent — such a practice being 
in tlie highest degree injurious to the interest of the pro- 
fession and to the interest of the public, the pleader is 
guilty of professional misconduct. {Courtney-Tenell y 
C ,J.yDhavle and Agitzvala, J J.) ShyaMAPADA I)E, 
In the matter of, 15 Pat. 176 = 160 I.C. 23= 8 R.P. 
330 = 37 Cr.LJ. 230 (2) =16 Pat.L.T. 781 = 1936 
Cr.C.10 = A.I.R. 1936 Pat. 1 

S. 13 (f) — Pleader showine^ lack of faith in 

Courts of justice — Lt ability to be dealt with. 

Where the attitude of the pleader in connexion with 
proceedings liefoie the Court vs as highly reprehensible 
and his conduct showed that he had no faith in justice 
adniinisteied by the C'ourts in this country. 

Ileldy that the ca^e must be dealt with severely. 
A.I.K. 1923 Cal. 329, Foil. {Cuha and Loi^’ey //.) N, 
A PI.EADKR, Syi.HET, In re, 159 I.C 664 = 37 Cr.L. 
J. 153-8R.C. 344 = 1936 Cr.C. 1143=A.I.R. 1936 
Cal. 742. 

-H S. 13 (f) — Reasonable lauseP 

The wolds “for any other reasonable cause*' should 
be inteipieted accoiding to their ordinary and literal 
meaning and not re^tiicted by leasonable cause of the 
same class or desciiption letcrred to in the prei'eding 
sub-se( tions. {^Suhtawardy and Graham y JJ.) IIOHO 

Mohan Sen v . Shama 1‘ada Phaitacharji. 59 
Cal. 709 = 137 I C. 434-33 Cr L. J. 466 = 1 R. 1932 
Cal. 311 = 54 C.L.J. 530 -36 C.W.N. 294 = 1932 Cr. 
C. 313-A.IR. 1932 Cal. 370. 

— S. 13 (f ) — Reasonable cause — Mukhtar — Advice 

to client to piesent gratification to A/a i,’ist rate after 
successful termination of case. 

The mukhtai who advised his clients who had been 
aC(juitted in a criminal case to present some gratification 
to the Magistiate is guilty of miseoiuluct, positively 
deploiable. Mukhtar suspended for one year. {Couitney- 
Teirelf C .J y /'azl Alt and Aganvala, JJ.) AwaDH 
llIHAKl Lai,, In the matter of. I.R. 1932 Pat 28b = 
140 I C. 10 = 33 Cr.L. J. 871 = 13 Pat.L.T 574 = 1932 
Cr.C. 912 = A.I.R. 1932 Pat. 356 (S.B ). 

S. 13 (f) — Reasonable cause — Participation in 
the Civil Disobedience Movement. 

rieadeis who are guilty of illegal acts committed in 
connection with theCnil Disobedience Movement which 
led to their pro'^eeulion and conviction and to the pre 
vL*nl\ve .iction by the Magistrate under S. 107, Cr. P. 
Code, biing themselves under the disciplinary jiubdic- 
tion of the Couii vested under S. 13 (/)oftheAct. 
Thtir lefusal to give an undertaking for future behavi- 
our is an aggravation of the offence which should be 
severely dealt with, {jwala Prasady Ag.C .J.y Woi ty 
Kulwant Saha^ Fazl Alt and James y JJ,) KaM 
GOBINI), In re. 11 Pat. 365 = I.R. 1931 Pat. 497 = 
134 I.C. 945 = 32CrL.J. 1256 = 12 Pat L T. 773 = 
1931 Cr.C. 897 (2) = A.I R. 1931 Pat. 369 (F.B ). 
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S. 13 (f ) — '‘^Reasonable cause'' — Resolution of 

Bar Association prohibiting appearance in criminal case 
against member — Disobedience — Subsequent resolution to 
boycott disobedient member — Impropriety — Misconduct. 

It is a fundamental right of every legal practitioner 
to exercise his profession and appear in any case in 
which he may choose to appear without interference of 
any kind except when such interference is based upon 
some valid and legal grounds. So wheie a Par Associa- 
tion passed a resolution to the effect that no member 
thereof should appear in any criminal case against any 
' other member and sub.sequently on one of the mem- 
bers defying that resolution, passed another resolution 
amounting to a profes.sional boycott of that member, 
the resolution is a flagrant and unw’arranled interference 
j with the lights of legal practitioners, contrary to all 
: accepted notions of forensic propriety. So the action of 
I the two membeis who proposed and seconded the reso* 
j lulion to “boycott” the defiant member amounts to 
! * reasonalile cause” within the meaning of S. 13 (/) of 
, the Act. i^Suhrazoardy and Graham y J J.) IIOHO 
i MOHAN Sen V. Shama Pada Bhattacharji. 69 
I Cal. 709 = 137 I.C. 434 = 33 Cr.LJ. 466 = I.R. 1932 
i Cal. 311 = 54 C.LJ. 530 = 36 C.W.N. 294 = 1932 Cr. 

; C. 313 = A.LR. 1932 Cal. 370. 

S. 13 (f) —Second conviction. 

A pleader who was su^-pended for six months after a 
; conviction for breach of Salt Act, did not apply for 
restoration of certificate but was again convicted 
I under S. 17, Criminal Law Amendment Act. He made 
no appearance to notice under S. 14. 

• II eld y that his name should be removed from rolls, 

j {Courtney-Terrelly C.J.y Fazl Alt and Aga^zvaluy JJ.) 
IJy A Pleader, In the matter of. IR 1932 Fat 317 
= 140IC. 296(1) = 34 Cr.L.J. 8=1932 Cr.C. 772= 
A.I.R. 1932 Pat. 300 (S.B, ). 

I S. 13 {t)— Sufficient cause — Drunkenness. 

I The j)leader was addicteil to drinking. In defending 
I an accused, he came to Court in so drunken a condition 
! that he was unable to conduct the case on behalf of his 
I client. On another occasion, he came to Court “hope- 
j le.ssly drunk'* and not properly dressed and insulted the 
i Court; again on another occasion, he assaulted the 
I bench clerk. 

I Held, that he was not fit to be entrusted with the 
: responsible duties of the legal profession and that his 
I name should be struck off the list of pleaders. {Pagey 
! C.J.and Maiktieyy J .) A LOWER (JradE PI.EADER, 

I In the matter of. 12 Rang. 180 = 150 I.C. 236 = 6 R. 
j B. 377 = 1934 Cr.C. 782 = A.I.R. 1934 Rang. 166. 

Jurisdiction under — Misconduct in pro' 

ceedtngs in the Court of the Additional Sessions Court 
— Institution of proicedtngs by District Magistrate — If 
ultra vires. 

The only person entitled to take proceedings against 
a pleader under S. 14 of the Legal Practitioners' Act is 
the presiding officer of the Court or oflice in which the 
proceedings are pending in the course of w'hich the 
pleader concerned is alleged to have been guilty of mis- 
conduct. Where a pleader is alleged to be guilty of 
misconduct under S. 14 of the Act, in that, he, while 
being engaged for the defence in a trial in the Court of 
the Additional Sessions Judge, attempted by means of a 
bril)e to induce two prosecution witnesses to resile from 
the statements they had made, the District Magistrate 
has no jurisdiction to start proceedings against the plea- 
der under S. 14, because he is not the presiding officer 
of the Court. If he institutes proceedings in such a 
case, they are invalid in law and must be quashed as 
ultra vires. {Page, C,J. and Ba Uy J.) U TheiN 
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NYUN V, Dt. Superintendent of Police, Maubin. ; 
ISRang. 737 = 1611.0. 958 = 8 R.R. 520 = 37 Cr.L. 
J.610(2) = 1936Or.C. 242 = A.I.R. 1936 Rang. 158. 

— S. Misconduct — - Appearance for opposite 
side. 

Proper piofessional conduct is not a meie matter of 
compliance with technical rules. It is one of which every 
one who aspires to be called a gentleman should have an 
instinctive appreciation. The conduct of a pleader who 
had already taken instructions from the defendant in 
an application to set aside an ex paite decree and receiv 
ed his confidence in the mattei of the genuinene'^s of a 
Small Cause Court suit but who notwithstanding that 
confidence accepts the instructions and vakatatnama of 
the other side in a tide suit to set aside the same ex parte 
decree deserves the severest censure. {^Courtney Terrell^ 
C./., Mahomed Noor and Varma, J Jf) S. P. A PLEA- 
DER, In the matter of. 15 Pat.L T. 305 = 150 I.C. 16 
= 6 R.P. 721 = 1931 Or.C. 721 = A.I.R. 1931 Pat. 352 
(S.B.). 

S. 14 — Misconinct — Charge not established be- 

yond reasonable doubt. 

Where the point for enquiry was whether a pleader 
signed and filed a satisfaction, of a mortgage execution 
case without instruction, and the Court finds that the 
charge is not established beyond reasonable doubt, no 
action could be taken against the pleader under the 
Legal Practitioners Act. (^fort IVilliams and M. C. 
Chose, //.) Debi paoa Chatterjee V, Emperor. 
1621.0 13-7 R.C. 224 = 59 O.L.J. 419=1934 Cr.O. 
1210 (1) = A.IR. 1934 Cal. 794. 

S. 14 — Misconduct — Criminal offence — Proce- 
dure, 

Where the allegations against a legal practitioner 
amount to a charge rendering him liable to criminal pro- 
secution, the correct piocedure to be followed is that 
proceedings under the Legal Practitioners Act should 
not be taken, but that if it was thought necessary to 
take action it should be by way of criminal prosecution. 
XCnha and Bartley, //,) EmperOR v. PRASaNNA 
Kumar Das. 149 I.C 874 = 6 R.C. 644(1) = 38 0. 
W.N. 8 = A.IR. 1934 Cal. 272. 

■ -S. Misconduit'* — Pleader re f using to hand 

over papers to client on ground of non-piyment of fees 
in part — If guilty. 

A pleader cannot be held to be guilty of professional 
misconduct because he refuses to part with the papers 
of a client on the ground that part of hi', fees was not 
been paid. He can claim to retain In', client's papers 
on that ground. 

Quaere , — Whether a legal practitioner in India has a 
right of possessory lien over his client's papers. {Venka 
tasubha Rao, O.C./.) HiJILI SaHIB v. DADHAMIA 
Bhalambai. 160 I.C 123=8 R.M. 607(l) = 37Or. 
L.J. 279 = 43 L.W 326 = 1936 M.W.N. 73 = A.I.E. 
1936 Mad. 48 = 69 M.L.J. 802. 

— S. 14 — Pr oceeding in Revenue Court — Impu- 
tation of dishonesty made against officer — iVhether 
amounls to professional misconduct. 

S. 14 is material even when any pleader is acting in 
his professional capacity on behalf of his client in a pro- 
ceeding in a Revenue office. Where the pleader stated 
before the Tahsll officer that if Rs. 5 had been paid to 
the Peshkar of the Tahsil office, the remission of jote- 
dari donation would have been granted. 

Held, that the practitioner was guilty of misconduct 
in having imputed dishonesty to the Peshkar. No 
amount of irritation or disappointment would be any 
justification for any legal practitioner casting imputations 
upon the honesty and integrity of one of the officers of 
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the Court before which he is appearing {Costello and 
Jack, //.) Hem Chandra Ganguly, In the matter 
of. I.R. 1933 Cal. 407 = 143 I.C. 359 = 66 C L.J. 696 
= 1933 Cr 0. 416 = A I.R. 1933 Cal. 344. 

S. 14 — Reference to High Court — Report of 

District Judge — Contents of — Specification of appro- 
priate sentence not necessary. 

If ihe District Judge finds, as cl. (4) says, that the 
charge is established and considers that the pleader 
should be su'^pended or dismissed in consequence, he 
should record his finding and tlie giound thereof and 
returned the same to the High Court. The section does 
not anywhere say th.it he must pass a sentence on the 
pleader before he recommends the case to the High 
Court for orders. Infliction of punishment on the legal 
practitioner is within the exclusive jurisdiction of the 
High Court. 15 C.W.N. 764, Dist. {Suhrawardy and 
Graham, JJ) 1' MPEROR ?/. SHYAMA PADA BHATTA 

Chard. 69 Cal. 709 = I.R. 1932 Cal. 311 = 13710. 
434 = 33 Cr.L.J. 466 = 36 C.W.N. 294 = 64 C L J. 630 
= 1932 Cr.C. 313 = A.I.R. 1932 Cal. 370. 

“ - -' -S. 27 — Rules under — C . P. Legal Practitioners 
Fees Rules, Rr. 6 and 8 — Decree assigned — Original 
pleader re-engaged by assignee — Fees for. 

There is no provision in the C. P. Legal Practitioners* 
Fees Rules for the case iu which a pleader who has 
been engaged in the suit itself is re-engaged by the 
i assignee decree-holder and no pleader’s fee can be allow- 
ed in execution afresh. {Grille, A.J.C,') Mt. JaiNa- 
bai V. Ramchandra. I.R. 1933 Nag. 236 = 144 I.C. 
379 = 1933 Or.C 1549 = A.IR. 1933 Nag. 360. 

. " .S. 36 — Cases under — Power of Judicial Com- 

mtsstoner's Court to interfere in revision. 

In cases under S. 36 of the A( t the Judicial Commis- 
sioner’s Court has the power to interfere in revision in 
the exercise of its general power of superintendence and 
control over subordinate C'ourts. {Jackson, J.C.) 
YE.SHWANT RaO v. SECRETARY, HIGH COURT BAR 
A.SSOCIATION, Nagpur. 28 N.L R. 4 = I.R. 1932 
Nag. 67=137 I.C. 66 = 33 Cr.L.J. 408 = A.IR. 1932 
Nag. 50. 

S. 36 — Deposition of defence witness — Same pre- 
judicial to third party — Value. 

In a proceeding under S. 36, certain leg.il practition- 
ers w'ho had been pi o luce 1 as defence witne^sci, by some 
of the peisons proceeded aguinst gave evidence in 
favour of those wdio had cited them and at the same 
time deposed that the rest were known to them by repu- 
tation or otherwise as touts. 

Held, that such evidence could not be lelied on as 
evidence against those persons on whose behalf the wit- 
nesses had not been cited. {Jai Lai, /.) CHATUR 
Bhuj z/. Emperor. 12 Lah. 385 = I.R 1931 Lah. 398 
= 1311.0. 238 = 32 Cr.L.J. 672 = 1931 Cr.O. 137 = A. 
I.R. 1931 Lah. 57. 

^(As amended by Act XV of 1926), S. 36— 

General repute — Proof — Effect of amending Act. 

After the amendment of the Act in 1926, while it is 
open to proceed under S. 36 m the okl w’ay and call evi- 
dence, it can also avoid the calling of witnesses once a 
resolution is presented to it wliich satisfies the require- 
ments of Act XV of 1926. {Mears, C.J. and Sen, /.) 
Kundhan Lal V. Emperor. I.R. 1931 All. 293 = 
130 I.C. 629 = A.I.R. 1931 All. 316. 

S. 86 — Order under — Revision. 

That the order under S. 36 (2), was passed by the 
District Magistrate without giving the applicant an 
1 opportunity of appearing before him and being heard 
is sufficient ground for revision. 45 A. 676, Foil. 
\{Staples, A.J.C.) DEBIDIN v. EMPEROR. 27 N.L.R. 
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398 = 14N.LJ. 122 = 136 I.C. 411 = 33 Cr.L.J 146 = 
I.R. 1932 Nag. 11=1931 Cr.C 993 = A.I.R. 1931 
Nag. 187. 

[R.28NL.R 4(6). 

S. 3Q— Order under — Revision by High Court. 

The powers under S. 36 are not conferred on indivi- 
dual officers by names as persona designata but upon 
officers presiding in the Courts which are mentioned 
therein, and the High Court in the exercise of its power 
of general superintendence over all Courts subject to its 
appellate jurisdiction can, under S. 107 of the Govern- 
ment of India Act, revise orders made by such Subordi- 
nate Courts under S. 36 of the Legal Practitioners Act. 
27 Cr.LJ. 476; 21 A 181; 45 A. 676; 4 C.W.N. 36; 11 
C.L.J. 513 and 6 Pat. 567, Ref. {Rangnekar, /.) 
Maganbhai Natuabhai V, Dinkarrao. 66 Bom. 
677 = I.R. 1933 Bom. 14-34 Cr.LJ. 47 = 140 1.0. 
663 = 34 Bom.LR. 1281-1932 Or.O. 864-A.I.R. 
1932 Bom. 696. 

— — S. 36 — Proceeding under — Enquiry delegated to 
Subordinate Court — Right of District Judge to disagree 
with report. 

Under S. 36 (2) the District Judge has the power to 
differ from or accept the report of a Subordinate Couit 
as regards the question referred, namely, whether certain 
persons should be declared touts or not. Where the 
Distiict Judge refuses to accept the report, the High 
Court will not interfere in revision unless the order is 
manifestly wrong. {Dalip Sineh, J.) EmPEROR v, 
Mkhr Singh. I.R. 1931 Lah. 866 = 134 10. 98 =32 
Cr.LJ. 1129 = 31 P.L.R. 1003 = 1931 Cr.C 162(2) = 
A.I.R. 1931 Lah. 98 (2). 

S. 36 — Proieeding under — Irregularity — 

Acquiescence. 

The proceedings under S. 36 are of quasi-criminal 
nature and it is doubtful whether consent of the persons 
complained against would have validated the otherwise 
invalid proceedings, viz.^ where several petitioners were 
declared to be touts and evidence svas lecorded on one 
record, though the case of each was separately tried. 
(yr/Afl/, /.) Chatur BHUj ry Emperor. 12 Lah. 
385 = I.R. 1931 Lah. 398 = 131 10. 238 = 32 Cr.LJ. 
672 = 1931 Cr.C. 137 = A.I.R. 1931 Lah. 67. 

— — S. 36 — Resolution based on general repute — 
Admisubihty, 

If a resolution declaring a person to be a tout is based 
on general repute the Court may attach less weight to it, 
but it cannot be said that such a resolution is invalid or 
legally inadmissible in evidence and cannot be taken into 
consideration by the Couit. Such a resolution is legally 
admissible as evidence of general repute, even though 
the basis of that resolution may be hearsay evidence. 
(^Sulaimafiy A.C.J. and Bafpai, J.) RAM PlIAL v. 
Emperor. 54 All. 230 = 136 I.C. 374 = I.R. 1932 All. 
198=33 CrL.J. 282 = 1932 A.L J. 176 = 1931 Cr.C. 
1047 = A.I.R. 1931 All 711. 

— S. 36(1) — Report of Senior Subordinate Judge 

— Duty of District Judge to pass formal orders on 
report. 

Where the District Judge sends to the Senior Subor- 
dinate Judge the names of persons suspected to be touts 
for the purpose of enquiry and report, the District Judge 
should on receipt of such leport pass final orders as to 
the inclusion of the persons in the list of touts. In such 
a case an order disposing of the objections to the report 
preferred by one of the persons proceedeil against cannot 
take the place of the requisite order to be passed by the 
District Judge. (Abdul Qadir, /.) ABDUL Majid v. 
Emperor. I.R. 1931 Lah. 466=131 I.C. 370 = 32 
Cr.LJ. 730 = 32P.L.R. 9=1931 Cr.C. 268 = A.IJt. 
1931 Lah. 156. 


I — S. 36(1), Bxpl — Meeting — Procedure — Commit- 
I tee's report as evidence, 

I It is not necessary that the meeting of the legal practi- 
I tioners should be summoned by a method different 
I from that usually adopted when meetings of the Associa- 
j tion are held or that every member of the Association 
I should receive notice of a special meeting. It is also not 
I necessary that the members present should consider the 
, evidence themselves. It is sufficient if they find reason 
I to believe that the report prepared by a sub-committee 
, appointed for the puipose is prepared with impartiality 
I and care and support the resolution because of the 
: report. (Macnair, J,C,) YESHWaNT RAO v. SECKE- 
TARV, High Court Bar Association, Nagpur. 28 
! N.L.R. 159 = I R. 1932 Nag. 129=139 I.C. 900 = 33 
I Cr L. J. 940 (2) = 1932 Cr C. 769 = A.I R. 1932 Nag. 

, 141. 

I S. 36 (1), Expl — Resolution of Bar Association 

I — Essentials for validity as evidence. 

In order to enable a Court to admit in evidence the 
resolution of the Bar Association declaring certain per- 
il sons to be louts, it is necessary to establish that it was a 
meeting .specially convened for the puipose of passing 
, the resolution in question. This implies that the meeting 
1 should have been properly convened and that the object 
I of the proposed meeting should have been propeily 
I notified to all the mem.bers of the As>ociation. It is 
I however not always legally necessary that theie should be 
, a personal service of notice on all the members, but 
j when any notice other than a personal notice is claimed 
to have been given, it must be established that such a 
j mode of giving notice is authorized by the rules and 
I regulations of the Association or that the members con- 
I cerned had such means of knowledge as to give them 
I the opportunity of attending the meeting. Where it is 
not proved that all the members of the Association who 
I were able to attend had been notified nor is it shown 
I that those who were not notified were otherwise not 
j capable of attending the meeting, the special meeting 
convened to declare certain persons touts cannot be said 
I to have been pioperly convened and consequently the 
i re.-olution passed thereat is not a valid resolution, such 
I as is contemplated by explanation to S. 36(1) of the 
, Act. (/rf/ fjily J.) Chatur Bhuj V. Emperor. 
i 12 Lah. 386 = I.R. 1931 Lah. 398 = 131 I 0. 238 = 32 
I CrL.J. 672 = 1931 Cr.C. 137=A.I.R. 1931 Lah. 67. 

i S. 36 (1), Expl — Resolution of legal practi- 

' tioners — Evidentiary value — Irregularity in procedure. 

\ Under S. 36 (1), Expl, the resolution is valua- 
ble evidence even though the facts on which the resolu- 
! tion is based are not disclosed. In the absence of any 
j other cogent evidence, the resolution if duly passed should 
! ordinarily be regarded as sufficient for declaring a per- 
i son to be a tout. The proof of any occupation which 
I involves attendance at Courts for particular purposes is 
j not very material evidence in rebuttal. Where the 
j meeting is specially convened for declaiing A to be or 
not to be a tout and the resolution declares 7? to be a 
tout the resolution in so far as B is concerned is not 
such a resolution as is contemplated by S. 36 and the 
High Court may set aside an orrler passed on the basis 
I of such a resolution. (Macnair, J.C.) YESHWANT 
j Rao V. Secretary, High Court Bar as.sociation. 
I Nagpur. 28 N.L.R. 169 = I.R. 1932 Nag. 129=139 
1.0.900 = 33 Cr.LJ. 940 (2) = 1932 Or.O. 769=AI. 
R. 1932 Nag. 141. 

— — S. 36 (2) (a) — Proceeding under — Report of 
Sub- Judge to District Judge — Person knowing he 
was included — Duty to appear — Notice, 

The Senior Subordinate Judge was asked by the Dis- 
trict Judge to hold an enquiry with regard to certain 
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persons named in the list framed by a Bar Association. 
The name of the petitioner was included in the list and 
the matter was so reported. 

Held, that under S. 36 (2) it was the duty of the 
petitioner who knew that he was included in the list to 
enter appearance before the Distiict Judge and apply to 
be heard and it was not the duty of the District judge to 
issue notice to him. {Aldiso/r, J.) SHAM LaL v. EM- 
PEROR. 13Lah 323 -LB. 1931 Lah. 686 = 1321. 
C. 846 = 32 Cr.LJ. 966 = 33 P.L.B. 591 = 1931 Cr.O. 
783 (2) = A LB. 1931 Lah 643 (2). 

.3 30(2-A) — Enquiry under — Resolution under 

Explanation to sub S, (1) — Strict proof of . 

Proceedings under S. 36 (2-A) are of a quasi-criminal 
nature. An order declaiing a person to be a tout is one 
which very seriously affects his character and living. It 
is therefore incumbent upon the District Judge to satisfy 
himself that the conditions laid down by the Explana- 
tion to sub-S. (1) for the admissibility of a resolution 
aie duly fulfilled and satisfied. (^Rangnekar, /.) 
Maganbiiai Nathabhai z\ Dinkarrao. 66 Bom. 
577 = IB. 1933 Bom. 14 = 31 Or.L.J. 47 = 1401.0. 
653 = 34 Bom LB. 1281 = 1932 Or.C. 864=ALB. 
1932 Bom. 596. 

S. 36 (2-A), Proviso— of inquiry — 

Report — Opportunity to alleged tout. 

A District Magistrate can ilelegate the enquiry to a 
Suboidinate Magistrate but he cannot act on the report 
submitted by the latter recommending that a person 
should be declared a tout without hearing that person, 
if the person appears and desires to be heard. The 
District Magistrate cannot delegate the matter of hearing 
a person against whom a report has been made. He 
must himself hear such a person befoie passing any 
order against him. The proviso does not state that a 
notice should be issued to the person against whom a 
report has been made but the District Magistrate should 
satisfy himself that the person is aware that a report has 
been submitted against him, and should give him a 
reasonable time and oppoitunity for appearing and 
stating his objections to the report, before he passes any 
final order. {Staples, AJ,C.) DEBIDIN v. EmperOR. 
27 N.L.B. 398 = 136 I.C. 411 = 33 Or, L.J. 146 = 1. 
B. 1932 Nag. 11 = 14 N.L.J. 122 = 1931 Cr.O. 993= 

A. I.R. 1931 Nag. 187. 

S. 41 — Order passed by Judicial Commissioners 

Court confirmed by Local Government — Rescission by 
Chief Court — Sanction of Local Goi'srnment necessary. 
The power to rescind order under S. 41 possessed by 
the Court of the Judicial Commissioner of Oudh vests in 
the Chief Court. But as the order passed by the Bench 
of the Judicial Commissioner’s Court w^as confirmed by 
the Local Government, it should not be rescinded with- 
out its confirmation. {Waztr Hasan, C.J,, Srivastava 
and Smith, //.) MaHOMFD YUSUF HUSSAIN 
Khan v. Emperor. 6 B.O. 401 = 148 l.O. 299 = 36 
Or. L.J. 678 = 11 O.W.N, 368 = 1934 Or.C. 373=A.I. 

B. 1934 Oudh 140 (S.B.). 

— 8. 41 — Practitioner debarred for l5 years — Un- 

conditional apology — Older should he rescinded. 

Where a legal practitioner has been sufficiently punish- 
ed by having remained debarred from practice for 
about fifteen years and he has tendered an unconditional 
apology, the order under S. 41 should be rescinded. 
(IVazir Hasan, C, Srivastava and Smith, //.) 
Mahomed Yusuf Hussain Khan 7j. Emperor. 
6 B.0. 401 = 148 1.O. 299 = 36 Or.L.J. 678 = 11 O.W. 
N. 368 = 1934 Or. O. 373 = A.I.B. 1934 Oudh 140 (F. 

B.). 


LETTERS OF ADMINISTRATION. 

LEGAL PRACTITIONERS (FEES) ACT (XXI OP 

1926), Ss. 3 and 4 — Fees not settled — Regulation fees. 

Where the fee payable is not settled with the client 
under S. 3, then under S. 4 the pleader is entitled only 
i to such fee as would come to on computation, in accord- 
j ance with the law for the time being in force in regard 
! to the computation of the costs to be aw’arded to a party 
j in I aspect of the fee of his legal practitioner. {Jwala 
Prasad and Ross, J J.) MT. BABUI RADHIKA DEBI 

V. Ramasray Prasad Chowdhry. 9 Fat. 866 = 131 
I.C. 642 = 1 R. 1931 Pat 222 = 13 Pat.L.T. 200 = 
1931 Or.C. 363 (2) = A.I.R. 1931 Pat. 137. 

— Ss. 3 and 4 — Private agieement for fee — En^ 

} for cement, 

i A legal practitioner can not only by private agreement 
' settle with a client the terms and fee but also sue for his 
! fee due under that agreement and the former cannot 
I be said to stand in any confidential relation towards 
j the latter in view of the plain language f)f Ss. 3 and 4. 
' Such a private agitement can be impugned like any other 
I contract and in case the agreement is avoided, then the 
1 fee would have to be computed acccuding to the rules for 
1 the time being in force as provided in S. 4. A. I R. 1930 
Rang. 243, Foil. Tytdl v. Rank of London, 10 H.L. 

! C. 44, Ref ; 25 C. 595, Not Foil. {Maung Fa, J.) 
! Saw IIla Pra v. Maung Po Hi in. I.R. 1931 
! Rang. 207 = 13210. 719 = A.I R. 1931 Rang. 104. 

S. 4 — “Legal practitionei” — Barrister included 

therein. BARRISTER. 65 All. 570 = 1933 A.L.J. 
451 = A.I.R. 1933 All. 417(F.B.). 

S. 4 — Quantum meiuit — Pleader engaged but 

vakalatnama not signed by pleader — Right to remune- 
j ration. 

I A client engaged a pleader and filed a vakalatnama 
! in his favour but it was noi signed by the pleader. 

, Held, that, whethei the vakalatnama has been signed 
I 01 not, the pleader is entitled to his remuneiation for 
I the work done by him on the principle of quantum me 
\ ruit, 12 Bom. 557 and 29 I C. 453, Ref. {Jwala 
] Prasad and Ross, J /.') MT. BaBUI RaDUIKA DEBI 

1 V. Ramasray Prasad Chowdhry. 9 Pat. 865 = I.R. 
1 1931 Pat. 222=131 I.C. 542=13 Fat. L.T. 200 = 

1 1931 Cr.O. 363 (2) = A.I.R, 1931 Pat. 137. 

S. 4 — Several pleaders engaged — Each entitled 

to full fees. 

When there are several gentlemen retained by a client 
in the same vakalatnama, each of the vakils is entitled to 
claim from his client the full tee stipulated for by him 
and not merely a share in the single fee allowed as 
against the losing party. 38 I.C. 2j0, Foil., 7 C.W.N. 
300, Not foil, {fwala Prasad and Ross,JJ.') MT. 
BaBUI RADHIKA DEBI V RAMASRAY PRASAD CHOW- 
DHRY. 9 Pat. 866 = I.R. 1931 Pat. 222=-131 I.C. 
642=13 Pat. L.T. 200 = 1931 Cr.O. 363 (2) = A.I.R. 
1931 Pat. 137. 

LEGAL REPRESENTATIVE. See C. P. CODE, 
S, 2 (11), O. 21, R. 16 ANDO. 22. 

LEGATEE. See WILL. 

LEGISLATURE. See INTERPRETATION OF STATU- 
TES. 

LEGITIMACY. 

See (1 ) Evidence act, S. 112. 

(2) Mahomedan Law. 

LESSOR AND LESSEE. 

See (1) Landlord and tenant. 

(2) Lease. 

(3) Tenancy acts. 

LETTERS OF ADMINISTRATION. See SUCCES 
SION ACT (1925), Ss. 278-283. 
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LETTEBS OF ADMINISTBATION. 


LETTERS PATENT ( Allahabad), Cl. 10. 


Burmese customary law — Rights of the aistei and 

a step child, liUDDIUST LAW (BURMKSE)— SUC- 

CESSION— STEP-DAUGHTER. 12 Rang. 703= AXE. 
1936 Rang. 68 (2). 

Grant to creditor— Conditions — Allegations and 

proof — Evidence requisite. Set SUCCESSION ACT, 
S, 219 if), 160 I.O. 748 (1). 

LETTERS PATENT APPEAL. 

Appeal— PRACTICE. 

(2) C. P. Code, S. 100. 

(3) Letters Patent. 

— C. P. Code and rules under it — Appltcability, 

The Civil Procedure Code and the Rules made under 
it apply to an appeal fiom a Judge of the High Court. 
(^Mukerjee and Patterson, fj.) LEA BadiN v. UpeN- 
DRA Mohan Roy. 164 I.O. 1056=7 R.O. 648 = 39 
O.W.N. 166=A.I.R. 1935 Oal. 36. 

New point — Maintainability. See Appeal — 

New point. A.LR. 1934 Bom. 466. 

LETTERS PATENT (Allahabad), 01. 2— Matrimo- 
nial jurtsdtctton--Mode of exercise —Suit to declare 
marnage to be void —Sustainability. 

The jurisdiction in matrimonial matters conferred on 
Allahabad High Court by Art. 26 of its Letters Patent 
is to be exercised in accordance with the provisions of 
the Divorce Act of 1869 and in accordance with that 
Act alone. So far as a suit for declaring amairiage 
null and void is based on the grounds that the petitioner 
was an idiot at the time of his marriage and that the 
consent of the petitioner was obtained by force oi fraud, 
the jurisdiction of the High C'ourt exi.sts, because of the 
provisions of S. 19, Divorce Act. This Act does not 
empower the High Court to declare a marriage null and 
void on the ground that the ceremonies necessary for a 
marriage enjoined by the Church have not been perform- 
ed. A suit based on the ground of non-observance of 
essential ceiemonies must therefore be instituted in an 
ordinary Couit of Original Civil Jurisdiction, namely, in 
the Court of a P/Iunsif or a Subordinate Judge, accord- 
ing to the pecuniary and territoiial jurisdiction of such 
Court. It IS no doubt open to the High Court, when 
such a suit is instituted in the Court of a Munsjf or a 
Subordinate Judge, to transfer it to itself and to try it 
under its extraordinary original civil jurisdiction. But 
no such suit is permitted by law to be instituted directly 
in the High Court. (Sulatman, C.J, and Mukerji, /.) 
MT. TITLI V, ALFRED ROBERT JONES, 66 All. 428 = 

1631.0. 733 = 7 R. A. 583 = 1934 A.L.J. 1129 = 3 A. 
W.R. 70 = A.LR. 1934 All. 273. 

——(Allababad), 01. 8 — Ciiminal charges — Criminal 
prosecution should precede disciplinary decision — T.egal 
practitioner. LEGAL PRACHTIONER — MISCON- 

DUCT. 58 LA. 162 = 53 All. 183 = 61 M.LJ. 130 
(P.O.). 

(Allababad), Cls. 8 and 27 — Jurisdiction to 
deal with misconduct of Advocate — Still vesting in the 
High Court — Opinion of majority of the Benches pre- 
vails. 

Juiisdiction to deal with advocates still vests in the 
High Court under Cl. 8, and the High Court in exercis’ 
ing tliat jui isdiction i>* performing a function directed 
by the Lettcu's Patent, and its Benches are therefore 
governed by the rule as to the opinion of the majority 
mentioned in Cl. 27 of the Letters Patent. There is 
nothing in the Bar Councils Act or in any rules made 
thereunder which is inconsistent with the provision that 
the opinion of the majority of the Jutlges hearing the 
case should prevail. Indeed the fact that the Act is 
silent and so are the rules would suggest that the pro- 
visions of the Letters Patent have necessarily been 


retained. {^Sulaiman, C.J.) In the matter of B, AN 
Advocate, Ghazipur. 169 1.0.663 = 8 R.A. 493 
= 1935 A. W.R. 1246 = 37 Cr.L.J. 139 = 1936 Or C. 
1239 = 1936 A L.J. 383 = A.LR. 1935 All. 1037. 

(Allahabad). 01. 8 — Ml sconduct — C onvi cii on 

for offence involving moral turpitude — Suspension 
The mere fact of conviction of any criminal offence 
implying moral turpitude can be sufficient basis in law 
for an order of suspension or dismissal of a pleader or a 
Mukhtar only but not of a vakil whose cases of miscon- 
duct are not provided by the Legal Practitioners' Act 
but by Paragraph 8 of Letters Patent. According to 
that paragraph the High Court has a discretion to 
remove from practice o n reasonable cause any vakil of 
of the High Court and the order is conclusive. {Hasan, 
C.J, Kaza and Nanavutty, //.') AN ADVOATE, In the 
matter of. I.R. 1931 Ouah 179 = 131 1.0.67 = 32 
Cr.L.J. 626-14 O.L.J. 114 = 8 O.W.N. 267 = 1931 
Or.O. 433=A.I.B. 1931 Oudh 161. 


(Allahabad), 01. 8 — Procedure — Discretion of 

Court — Trial by Judges ivho framed charge — Undestr- 
ability — Leave to appeal. 

The procedure to be follower] in proceedings under 
Art. 8 is left to the discretion of the Court, but it is 
manifest that where grive charges such as perjury and 
champerty are involved, scrupulous care should be taken 
to see, not only that justice is done, but also that justice 
should seem to be done. An appropriate gu ide in deal- 
ing with such cases is to be founrl in the disciplinary 
provisions of the Legal Practitioners' Act, and therefore 
it is undesirable that such an investigation should pro- 
ceed before the same Judges as have heard the case out 
of which the charges arise. Where the accused’s defence 
involves a challenge of the previous decision of the 
Judges before whom he is arraigned, it is obvious that 
this must occasion embarrassment on his part. But if 
this procedure does not involve miscarriage of justice 
special leave to appeal cannot be granted. {Lord A/ac- 
millan.) A PLEADER v. JUDGES OF THE At.LAHA- 

bao High Court, 68 LA. 152 = 63 All. 183 = 36 
O.W.N. 640 =53 C.L J. 406 = LR. 1931 P.0, 192 = 
132 1.0. 608 = 1931 A.L.J. 460 = 1931 M.W.N. 603 = 
33 Bom.LR. 946 = 34 L.W. 69 = 1931 Or 0.619 = 
A.LR. 1931 P.0. 112 = 61 M.L.J. 130 (P.O.). 

“■(Allahabad), 01. 10 — Appeal under — Pt ocedure. 

Though a Letters Patent Appeal is not preferred 
under the C. P. Code, the Court hearing it, viz., the 
High Court is stdl an appellate Court, and as an appel- 
late Court has got under the C. P. Code all the powers 
which a Court of first instance has got, its proceduie is 
governed by the C.P. Code. It is entitled to remit issues 
and do other things which an appellate Court can do. 
Thus it can direct the plaint to be returned for presenta- 
tion to the proper Court. {Snlatman C.J. and Mukerji, 
/.) IlABIB-UL-LAH KHAN V BHABHUTL 6 R.A. 

841=1481.0. 1175 = 16 L,B. 260 (Rev.) = 18 B.D. 
209 = A.LR. 1934 All. 561. 

(Allahabad), 01. 10 — Application under S. 491, 

Cr. P. Code — Dismissal — Appeal. 

No appeal lies under Cl. 10, Letters Patent, against 
an order dismissing an application under S. 491, Cr P. 
Code. {Mukerji and King, J J.) HaiDARI BEGAM 
V. JAWAD Ali Shah. 66 All. 899 = 160 I.O. 740=7 
R.A. 21 =1934 A.L.J. 684 = 3 A. W.R. 297 = A.LR. 
1934 All. 606. 

(Allahabad), 01. 10 — Juigment m appeal — 

Review —Permisst bility. 

Held, by the Majority of the F B. (Mukerji, J, dis- 
senting) that an application for review of the judgment, 
passed by a Bench hearing an appeal from the ded**ion 
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of a single Judge of the Court under Cl. 10 of the Letters • 
Patent does not lie, 1 A.LJ. 509 and 16 A.LJ. 964, , 
Appr. 

Per Bajterfi and Bennet^ J/. — Procedure is one thing ' 
and jurisdiction is another. There ia a clear distinction 
between procedure and jurisdiction. A Bench hearing a 
letters Parent appeal derives its jurisdiction to hear 
the appeal from the Letters Patent and not from the ' 
Code, because the Letters Patent provides that such an 
appeal should lie to a Bench and the Code makes no 
such provision and as S. 114 is not intended to provide 
for the review of judgments passed in the exercise of 
jurisdiction derived from other laws. 

Per Mukcrji^ /. (dissenting). — The mere fact that the 
Letters Patent provided for a third appeal while the C. 
P. Code allows only two appeals does not in any way 
take away the applicability of the provisions of the Code 
from the appeal itself. (Case law discussed.) {Mukerji, 
Banerjt and Bennety / J.) ABHILAKHl v. SaDA 
Nand. 63 All. 636 = 1931 A.L.J.187 = IR. 1931 All. 
456-132 I.O. 24- A.I.R. 1931 All. 244 (F.B.). 

[P. 12 P.L.T. 652 (655).] 

— (Allahabad), Cl. 10 — "‘'Judgment" — Order by 

Single Judge under S, 5, Limitation Act. 

The order of a single Judge dismissing an application 
under S. 5, Limitation Act, and refusing to extend time 
is not a judgment within the meaning of Cl. 10, 
and accordingly no appeal lies from that order. 
{Sulaimaiiy C. J.y Natmatullah and Rackhpal Singhy 
JJ.) MST. Shahzadi Begam V. Alakh Nath. 
67 All. 983-167 I.O. 347 = 8 R.A. 171 = 1935 A.L J. 
681=1936 A. WR. 743=A.I,R. 1936 All. 620(2) 
(P.B.). 

-..(Allahabad), Cl. 10 — Judgment — Order of 

remand passed by single Judge — Appeal lies against. 
See C. P. Code, O. 41, R. 23— Appeal, 56 All. 326 
= A.I.R. 1933 All. 262 (F.B.). 

——(Allahabad), Cl. 10 —Judgment — Order of 

single Judge transferrin? suit — Appeal. 

An order by a single Judge of the High Court trans- 
ferring a suit from one Subordinate Couit to another is 
a discretionary order and does not amount to a decision 
as to the rights of the parties at all. It is not a “judg- 
ment” within the meaning of Cl. 10 of the Letters Patent i 
and is therefoie not appealable. A Judge has jurisdic- 
tion independently of S. 24, (L P. Code, to transfer a ' 
suit from one Court to another under S. 107 (/>), Govern- 
ment of India Act, and an order under the latter section 
is expressly made non-appe’alable under Cl. 10 of the 
amended Letters Patent. {SiilaimaHy C.J. and Bcnnety ■ 
./.) KnuNi lal Lachhmi narain V. narain Das | 
GopalDas. 166 I.C. 43-7 R.A, 1055 = 1936 
A W.R 922 = 1936 A.L.J. 968-A.I.R. 1936 All. 750 
( 1 ). 

(Allahabad), Cl. 10 — Order under S. Il5, C.F. 

Code — Appeal. 

No appeal lies from an order passed by a single 
Judge in a case under S. 115, C.P. Code, {Sulaiman 
C.J. and Bennet^ J.) Gulzari Lat. v. SheO 
CHAR AN Lal. 166 I.C. 389=7 R A. 1064 (2) = 1935 
A.L J. 940 = 1935 A.W.R. 1006 = A I.R. 1935 All. 
889. 

—(Allahabad), Cl. VI-- Application by mother to be 
appointed guardian of person of minor — Considerations. 

In a case where the father and the mothei are living 
apart, and where each of them claims to have the cus- 
tody of the child, the main question for the considera- 
tion of Court is, what would be more conducive to the 
-child’s welfare, i.tf., whether the child would be better 
looked after by the mother or by the father. The Court 
has also to take into consideration the person.al law to 


LETTERS PATENT (Allahabad). 01. 30. 

which the parties are subject. {Muker^i and Ktng^ 
JJ.) IlAiDARi Begam v. Jawwad ali Shah. 160 
1.0. 149 = 6 R.A. 1053 = 1934 A.L.J. 399 = 3 A.W.R. 
787-A.I.R. 1934 All. 722 (2). 

(Allahabad), Cl. 12 — Appointment of guardtan 

of the person of minor — Jurisdiction of High Court, 

On an application under Cl. 12 of the Letters Patent 
paying that the applicant may be appointed guardian of 
the person of a minor, the High Court has jurisdiction 
to grant the relief prayed for, even though the applicant’s 
more appropriate remedy would be no make an applica- 
tion to the District Judge under S. 9 of the Guardians 
and Wards Act for the guardianship of the child. There 
is no general rule that the High ('ourt should in all 
cases take action under Cl. 12, .\s there may be cases in 
which complicated questions of fact h.ive to be ascertain- 
ed, and such cases might be more suitably dealt with 
I in the ('ourt of the Distiict Judge where witnesses could 
be examined and cro-s-extimined. {Mukerti and King. 
JJ.) Haidari Begam v. Jawwad Ali Shah. 
150 I.C. 149 = 6 RA. 1063=1934 A.L.J. 399 = 3 
A.W.R. 787-A.I.R. 1934 All. 722 (2). 

(Allahabad), Cl. 27 — Difference of opinion — 

Procedure — Reference of luhole case^ not proper. 

When a Bench differ in opinion on certain points of 
. law, under S. 98, C.P. C'ode, they may state those points 
and the hearing by the other Judges i.s confined to the 
. specific points stated and cannot cover the whole case 
j again. S. 9tS is confined to points of law only but the 
newly added sub S. (3) makes it subject to the provi- 
, sions of the Letters Patent, Cl. 27 of which states that 
the points of difference may be referred to the other 
Bench This clause is wider than S. 98 of the C. P. 

' Code, because it covers points of facts as well points of 
law. But in both cases only the points of difference 
should be stated and not the whole case. {Sulaimany 
C.J,. Mukerji and King, J J .) A K BARI BEGAM v. 
Rahmat Husain. 66 All. 39 = 6 I.R. (All.) 232 = 

’ 146 10. 84 = 1933 A.LJ. 1127-A.I.R. 1933 All. 
861 (F.B.), 

(Allahabad), Cl. 27— Letters Patent Appeal- 

Difference of opinion between tw’o Judges —Appeal 
under Letters Patent governed by (’1. 27— Appeal under 
C. P. Code governed by S. 98 See P. C^ODE, 
S. 98. 1931 A.L.J. 1157 = A.I.R. 1932 All. 196. 

- ■(Allahabad), Cl. 30— Pleader as suitor--Con- 

tempt committed by — Disciplinary action — Leave to 
appeal to Privy Council — Power of High Court to grant. 
.Vtv C.P. Code, S. 109(f) and Letters Patent, 
CL. 30— Fit case. 56 All. 246 = A. I. R. 1933 All. 
226. 

(Allahabad), Cl. ZQ— Proceeding under Bar 

Councils Act for misconduct of advocate — Leave to 
appeal tj Privy Council — C.P. Code^ S. 109 (c). 

When special power has been conferred upon the 
High Court under S. 10, Bar (amncils Act, to get an 
inquiry made into the alleged misconduct of an advocate 
and on receipt of the finding, to fix a date for the hear- 
ing of the case and to hear the parlies concerned and 
■ then pass such final orders in the case as it thinks fit and 
' make an order as to the payment of the costs of the 
I inquiry and of the hearing in the High Court, and if 
! necessary, later on to review’ its order, the High Court 
j in such proceeding is acting judicially and not merely in 
I an administrative capacity. The entiie proceeding is of 
I a judicial nature and the proceeding is a hearing before 
, the Hi^h Court and ordeis for the payment of costs of 
such proceedings can be passed. No doubt, in essence, 
i the action taken is a disciplinary action but the proceed- 
ing in itself is of the nature of a judicial proceeding and 
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the inquiry is a public inquiry in which the parties con 
cerned are entitled as of right to be heard. It cannot 
therefore be said that in such a judicial proceeding, the 
High Court is not exercising any ‘jurisdiction* within 
the meaning of Cl. 30, I.etters Patent, Such a juris- 
diction is not an appellate jurisdiction, nor is it a ciimi- 
nal jurisdiction. As it is the High Court only which 
passes final orders in the case on the receipt of the find- 
ing, it mu<-t be held to be exercising original jurisdiction 
and not any appellate juiisdiction . The order passed in 
such a proceeding is therefore an order passed in the 
exercise of original jurisdiction of the High Court con- 
ferred upon it by the Indian Bai Councils Act, modify- 
ing to some extent the pow’er conferred upon it by the 
Letters Patent. The High Court has therefore juris- 
diction to grant leave to appeal to His Majesty in Coun- 
cil provided it is satisfied that it is a fit and proper case. 
In the case of an advocate the High Court found that 
not only was the filing of fee certificate contrary to the 
rules framed by the High Court but that he acted in bad 
faith in filing it. The point raised was that theie was 
some contiadicticn in the two sub-sections of the Rule 
at the time when the advocate had got his form of cer- 
tificate piintecl, which contradictions had been lately 
lemoved by amendment, that there was latitude allow- 
ed to him inasmuch as it was provided that the certi- 
ficate shall be 'so far as is possible’ in the form piesi lib 
ed and that in filing a certificate he had made it clear 
in it that he had not received the amount in cash but 
had accepted a promissory note in lieu of the fee. 

Hetd^ that this was a case which should be certified as 
a fit one for appeal to the Privy Ccamcil under S. 109 
(c), C.P. Code, or at any rate under Cl. 30, Letters 
Patent . {Sulatman^ C,J, afid J.) fS. AN ADVO 

CVIK 7L JUDGES, AU.AHABAD IIlGH COURT. 66 
All. 702-1934 A.L.J. 722-150 I.C. 699 «7 R.A. 11 
= 4A.WR 1129^A.I.R 1934 All. 898. 

(Bombay), Cls. 11 and 12— Decree passed by 

High Court — Execution out>ide limits of original civil 
jurisdii lion — I’owers of High Couit. See BOMBAY 
High (’ouRT RULES (O. S.) (1930), Rr. 386 and 
387. 58 Bom. 729-36 BomX.R. 464-A.I.R. 1934 
Bom. 226 (r.B ). 

(Bombay), CL 12 — 'Caiise of action' — Meaning. 

The words “cause of action’^ under the Letters 
Patent mean every fact essential to the maintenance of 
the action and each one of such facts separately is a 
part of the cause of action. A cause of action has no 
relation w hatever to the defence set up by the defen- 
dants. It refers entirely to the grounds set forth in 
the pliint and leave granted under Cl 12 is also con- 
fined to the cause of action or causes of action set forth 
in the plaint. {If^adta, /.) MahOMED HaJI HaMED 
JUTK AND Gunny Brokers, ltd. 135 I.C. 170 
-IR. 1932 Bom. 68 = 33 Bom.LR. 1364-AI.B. 
1932 Bom. 42. 

(Bombay), Cl. 12 — Commission agents at 

Bombay — Constituents outside Bombay — Beatings with 
— Place of cause of action. 

The Plaintiffs w’cre doing business at Bombay as 
pakka adatias and claimed a certain sum of money as 
the balance due on accounts from the merchants who 
residecl in Gaziabad (in Meerut) and who had employed 
them. The plaintiffs had addressed a letter to the 
defendants intimating the terms on w hich they were 
prepared to do business and on that basis, the defen- 
dants had been forwarding merchandise to the plaintiffs 
at Bombay to be sold on commission. 

Held^ that the cause of action arose wholly and not 
merely in part at Bombay. 46 A. 465 and 30 Bom.L.R. 


, LETTERS PATENT (Bombay), 01. 12. 

I 1391, Ref. {Beaumont, C.J. and Rangnekar, /.) DEVI- 
DATT V. Shrjram. 66 Rom. 324— I.B. 1932 Bom. 
246 = 137 1.C. 381 = 34 Bom.L B. 236 = A.I.R. 1932 
Bom. 291. 

(Bombay), Cl. 12 — Leave to sue— 'Condition pre^ 

cedent to suit, 

In a case in which the cause of action has arisen in 
part only within the local limits of the original jurisdic- 
tion of the High Couit, it is a condition precedent to 
the maintenance of the suit that the leave of the Court 
should have been first obtained. It is not a condition 
which it is competent for a court to ignore or for the 
parties to waive. 35 Cal, 394, Diss.; 31 Bom.L R. 1002, 
Over. {Beaumont^ C. J. and Rangnekar, J.) DEVI 
DATT Shriram. 66Bom. 324-I.B. 1932 Bom. 
246 = 137 1.0. 381 = 34 Bom L.R. 236 - A.I.R. 1932 
Bom. 291. 

(Bombay), 01. 12 — Leave to sue — Contract made 

in Bombay with constituent resident in Central Proi tnces 
— Goods delivered, advances made and accounts to be 
rendered tn Bambay— Leate^ not necessary. 

A contiart between the plaintiffs as pakka adatias and 
the defendant, a constituent resident at Siijalpiir, Cen- 
tral Provinces, was made in Bombay. Goods were hand- 
ed over, and advances made, to the plaintiffs in Bombay. 
By the contract, plaintiffs undertook to sell the goods 
and to render an account and defendants to pay the 
balance due. The defendant film had a place of bu*-!- 
ness also at Bombay 

that it w’as a fair infeie nee that the accounts 
were to be rendered and payments made in Bombay, 
that the cause of action arose wholly in Bombay and 
that no leave under Cl. 12 was necessary for the suit. 10 
Bom I..R. 1230, Dist. {Crump, J.) NEW EaST 
India press Co., Ltd. v, Rameshvar nandlal. 
34 Bom L.R. 1410. 

(Bombay), Cl. 12 — leave to sue — Suit for ac- 
counts by pnnet pal against agent — Agent cairyin^ on 
business at Calcutta- ~ Age my agreement at Calcutta — 
Bombay Hi^h Couit — Jurisdiction. 

The plaintiff brought a suit for accounts in Bombay 
against their agents doing business at Calcutta. The 
agency agreement was entered into in Calcutta ; the 
orders issued from Bombay were accepted by the defen- 
dants at Calcutta ; statements of accounts w-eie prepared 
and paynjents often made in Calcutta. 

Held, no material part of the cause of action arose in 
Bombay and leave granted under Cl. 12 was not conclu- 
sive when the juiisdiction was in i«:5ue. {Wallis, /.) 
Mahomed Haji Hamed v. Jute and Gunny 
Brokers, ltd. 135 1 0. 170 = IB. 1932 Bom. 68=- 
33 Bom L.B. 1364 = A.IB 1932 Bom. 42. 

(Bombay), CL Vl—Sutt for land— Setting 

aside sale — Adjudication of title. 

Where the suit is for cancellation of sale but the 
object is to get an adjudication as to title to land as 
between the parties the suit is one for land within the 
meaning of Cl. 12. {Patkar and Barlee, JJ.) KESHAV- 
lal Sakhidas z/. Amarchand. 57 Bom. 466 = 148 
IC. 116 = 6 RB,. 272=35 BomLR. 630=A.I.B. 
1933 Bom. 398. 

(Bombay), Cl. 12 — Suit for land — Suit on 

mortgage — Order of High Court creating mortgage on 
properties outside jurisdiction — Subsequent order in 
execution — Validity. 

A suit for sale on a mortgage cannot be regarded as 
a suit tn personam to recover a debt because the decree 
which is passed in such a suit directly affects the title to 
and disposition of the land mortgaged. Hence a suit on 
a mortgage is one for land, and is therefore excluded 
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trom the cognizance of the Bombay High Court unless 
the mortgaged property is situate within the jurisdiction 
of the Court. The Bombay High Court has therefore 
no jurisdiction to make an order purporting to create a 
mortgage on properties situate outside the jurisdiction 
of that Court. Such an order is void for want of juris- 
diction and a subsequent order passed in execution of 
the first is also void. A.l.R. 1926 Bom. I (F.B.); 19 
Cal. 361 («.); 27 Mad 157 and A.l.R. 1934 Rang 250. 
Foil.; A.l.R. 1927 Bom. 278 (F.B.) and A.l.R. 1932 
Born. f>42, Diss. from. i^Sttbhedar, Staples and 
Ntyogty A. J Cs ) GaNGARAM TeKCHAND FiRM v. 
DHARAMSI JETHA CO., BOMRA\. 31 N.L R. (Supp.') 
43-8R.N. 133-169 1.0.739-18 N.L.J. 296 -A.I. 
R. 1935 Nag. 260 (F.B.). 

■ ‘ - (Bombay), Cl 15 — Contempt pritceedtnti — Order 

against persons not being parties — Appeal. 

Contempt ari^'ing out of comments upon a pending 
trial by persons some of \\hom are parties to the suit 
and some of whom are not is contempt of a criminal 
nature and the order passed in such proceedings is not 
appealable, (^/hanmont, C. J. and Blackwdl, /.) 
Narayanrao 7'. Solomon Mosks. 57 Bom. 286=^ 
I.R. 1933 Bom. 283 ---143 I.C. 691 = 35 Bom.L.R. 9 
= A.l.R. 1933 Bom. 108. 

(Bombay)i 01. 15 — * Jud gmend — /.eaz>e to de- 
fend — Condi ti onal order — Appeal. 

An order granting leave to defend on condition that 
the defendant shouhl deposit in Court a sum ot money 
by a date mentioned therein is a judgment*’ within the 
meaning of Cl. 15 of the Letters Patent from which an 
appeal lies. 30 C. \V. N. 298 and 42 C. 735, Dist. 

{ Beaumont^ C. J. and Bangnekar, J.) RaM ANLALz^. 
CHUNILAL. 56 Bom. 268 = I.R. 1932 Bom 253== 
137 1,0. 397 = 34 Bom.L.R. 252 = A.l.R. 1932 Bom. 
163. 

[E, 57 B. 371 (373). Diss, 13 R. 239 (240, 242)..) 

^(Bombay), Cl. 16 — 'Judgment' — Leave to sue in 

forma pauperis — Order refusing. 

An order of the Judge sitting in Chambers refusing 
leave to sue in fortni pauperis is appej/able as .i judg* 
inent. {Beaumont ,C./ and Blarkwelf J.) SaDASHIV 
Z/. SOONDAKDAS I.R. 1931 Bom 232 = 130 1.0. 24 
= 32 Bom.L B. 1647 = A.l.R. 1931 Bom. 166. 

■ '(Bombay), 01. 16 — Judgment — Ofder pxing 

date of sale. 

An order fixing the date of sale or extending the time 
for sale of certain partnership property is in the nature ; 
of an order regulating the procedure under the order for 
sale and not a “judgment*' within Cl 15 of the Letters 
Patent and is not appealable. {Beaumont, C. J. and •’ 
Rangnekar, J.) IBRAHIMBAI v. YOOSUF. 66 Bom. ‘ 
237=1 R. 1932 Bom. 264 = 137 I.C. 466 = 34 Bom.L. 

R. 12 = A.l.R. 1932 Bom. 134. 

' (Bombay), Cl. 16 — Judgment — Order refusing 

issue of commission. 

An order refusing the issue of a commission to 
examine witnesses is not a “judgment*' within Cl. l5 of 
the Letters Patent and no appeal lies from such an 
order. 35 Mad. 1 (F.B.); A.l.R. 1920 Cal. 894; 3 Rang. 
293 ; 3 Rang. 605, Foil,; 2 I.C. 157, Expl {Beaumont, 
C. J.and Barlee, J ) DHANBAI BurjORJI v, Babli- 
BAi Shapurji. 162 I.C. 264 = 7 R.B. 137 = 36 Bom. 
L R. 272 = A.I.R. 1984 Bom. 168. 

(Bombay), Cl. 16 — ''Judgment*' — Order under 

S. 10, C, P. Code, ref using stay — Appealability. 

An order under S. 10, C. P. Code, refusing to stay a 
suit is not a “judgment" within the meaning of Cl. (15) 
and is not appealable. {Beaumont, C. J. and Black- 
well, J.) Jivanlal Narsi V. Pirojshaw. 67 Bom. 
364=I.B. 1933 Bom. 286= 143 I.C. 806 = 36 Bom.L. 
B, 15=A.I.B. 1933 Bom. 86. 

Q. D.— II— 84 


LETTEBS PATENT (Bombay), Cl. 39. 

• (Bombay), Cl. 16 — Judgment — Order under 

S. 39 — Lunacy Act’^Appeal. 

An order dismissing a petition under S. 39, Lunacy 
Act, to adjudge a person to be a lunatic is not a judg- 
ment, and is not appealable. {Beaumont, C. J, and 
Rangnekar, J.) AlSHABAI v. ISMAIL SaKHI. 57 
Bom. 371 -I.R. 1933 Bom. 295=144 I.C. 100 = 35 
Bom.L.B. 38 = A.I.B. 1933 Bom. 112. 

(Bombay), Cl. 16 — Leaz'e to appeal from second 

appeal — Pt tnciples applicable — C, P. Code, Ss, 109 
and 1 1 0. 

I The right of appeal from the dei ii«ion of one Judge in 
! second appeal to the High Court and the right of appeal 
; fiom the decision of more Judges than one to the Privy 
I Council are governed mutatn mutandis by the same 
I principles. In each case, the case must be ceitified to 
i be a fit one for apiieal. Though considerations of 
I private or public importance, or importance as pre- 
cedents and like matters must e\i‘‘t in a greater measure 
when a deeision is requested from the Privy Council, 
tiian when adensic'n is invited from a Bench of the 
i High Court, yet where there is no point in dispute which 
the (Jourt tould in the exeici'-e of judicial di'-ciction 
certify as being of great public or private impoitance 
and there are not involved questions of public impoi t- 
ance or which may he important precedents governing 
numerous other cast.s, no le.ave can be granted from the 
decision of second appellate Court. The principles for 
granting leave to appeal under Cl. 15 are similar to 
those in S. JG9 ir), C. P, Code If theiefore the de- 
velopment of law is to be f)n piinciples of c()-oidin»atiun 
and synthesis, similar principles imi^t with the necessary 
modifications, lie taken for guidance when the question 
arises for granting leave to appeal under either of these 
analogous provisions. The .'-ingle Judge hearing ser ond 
appeal ha'^ himself the pow'er to lefer the matlei to a 
Bench of mure Judges than one, as soon as he con'-iders 
it desirable to do so. The Advocates who are concern- 
ed can before the case comes on for hearing apply to the 
Chief Ju>tice in his administr.itive capacity to have any 
particular seconil appeal placed before a Bench of two or 
more Judges, These are considerations of a remetlial 
nature by way of alternatives which the Court has to 
l^ar in mind when leave under Cl. 15 is applied for. 
28 I.A. II ; 50 B 753 ; l5 Bom.I.R. 1021 ; 43 M.LJ. 
728 and 50 A. 640, Ref. (Tayabit, J.) SadaSHIV 
Vishnu v. Sakaram. I.R. 1932 Bom. 397 = 138 I. 
O. 464 = 34 Bom.L.R. 398 = A.IR. 1932 Bom. 218. 

(Bombay) Cl. 16 — Order dismissing petition to 

set aside aivard. 

An order extending the tinre for making an award 
and dismissing a petition to set aside the award is ap- 
pealable. {Beaumont, C.J. and Blackwell , J.) SHIVJI 
7/. Kamjimal. 55 Bom. 462 = 129 10 886 = 32 Bom. 
LR 1650 = A. I R. 1931 Bom. 126. 

(Bombay), CJ. Zd— Appeal to His Majesty in 

Council — Decision of single Judge of High Court. 

No appeal lies to His Majesty in Council from the 
I decision of a s'ingle Judge of the High Court in the 
, exercise of appellate or revisional jurisdiction. To this 
: extent, S. HI, C. P. Code, overrides Cl. 39 of the 
! Letters Patent. 56 Cal. 512 and 46 M. 958, Foil. 
{Patkar and Baker , J J.) HANMANT SHRINIWAS 

: Shriniwas Lakshmipati. 33 Bom L.B. 1106 = I.R. 
1932 Bom. 44 = 134 I.O. 1164 = A.l.R. 1931 Bom. 
603. 

i (Bombay), Cl. 39 — Scope. 

j Cl. 39 deals only with two categories of cases, first, 
j a final judgment, decree or order made on appeal, z.^., 
I made on appeal on the Original Side or under the C. P. 
I Code on appeals from the mofussil and secondly, a final 
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judgment, decree or order of the said High Court in the 
exercise of its 01 iginal juiisdiciion made by individual 
Judges of the High Court or by a Division Bench from 
which an appeal does not lie to the said High Court 
under Cl. l5 of the Letters Patent. {Patkar and 
Murphy, //.) BAI MANGU v. BhARATKHAND COT- 
TON Mills. 65 Bom. 786-136 I.O. 183 -IB. 1932 
Bom. 167-33 Bom.L.R. U76=AIR. 1932 Bom. 
90. 

fOalCUtta), 01. 12— Apph cation for revocation- ~ 

Grounds — Cause of action partly arising within juris- 
diction— Refusal to revoke. 

An application to revoke a leave once granted under 
C’l. 12 IS maintainable. The paity is not obliged to wait 
until the trial and to take the point by way of defence i 
in his written statement. But he is entitled to apply to ' 
the Judge who gave the leave that the leave may be 
revoked. The application to revoke should however be i 
based on something better than a mere criticism of the 
clarity of the pleadings. If a pleading is not quite in i 
order, the reasonable thing for the learned Judge to do I 
would be to order particulars to be given or to order an , 
amendment of the {jlaint and it would be unreasonable 
for him to withdraw the leave and to order the plaint to j 
be taken off the file until he has satisfied himself what i 
the real case of the plaintiff is in respect of the matter j 
which is alleged to give jurisdiction to the Court. In j 
granting leave or revoking it the Judge should go by the \ 
cause of action alleged. Where in the ca''e of contracts , 
part of the Cause of action arises within the jurisdiction 
of the ('ourt, the defendant cannot ask for revocation , 
unless he shows that Cl. 12 has no application at all. j 
Term ‘cause of action’ explained. ; 

Per Rankin ^ C. J. — It cannot be said that the Judge j 
in granting leave should not consider matters of evidence , 
outside the plaint. (^Rankin^ C.J, and C C. Ghose^ /) 
Enginkeking Supplies, ltd. 2/. Dhandhania&, 
Co. 68 Cal. 539- I.R. 1931 Cal. 769-134 I.O. 66= I 
A.I.R. 1931 Cal. 669. 

[R. 60 C. 918 (924); 28 S.L.K. l92 (193), 1934 R 
234 (235, 236, 238).] 

— ; — (Calcutta), Cl. 12 — ^Ipplication to revoke leave 
— Case involviHii important and difficult questions — 
Pp oper proi edure. 

(Questions of difficulty aiul jnjportai«re should not be 
ilcalt with by an application to revoke the leave under 
Cl. 12 and to take the plaint off the file. The proper 
course is to dismiss the application to take the plaint off 
the file and to direct that the case do proceed on all | 
points in the usu.d way. After it has proceeded to | 
w'rittcn statement and discovery, it would be open to ' 
cither party to apply for determination ot the issues as | 
preliminary issues. (^Rankin, C and Pearson^ /.) | 
Skckltaky of State for India z). Gol vbrai ' 
Paliram. 59 Cal. 150-136 I.C. 873-1 R. 1932 Cal. i 
169-35 O.W.N. 930 -A.I.R. 1932 Cal. 146. 

[R. 13 K. 330(33J)J 

(Calcutta), 01. 12 —Assisffiment of debt — Suit ' 

sn plUiC of assignment — Grant of leave. 

In a suit by an assignee of a debt the assignment is a ' 
part of the cause of action and upon that leave is in- 
variably granted. It is impossible in practice to decide, 
before the hearing of the suit whether an assignment is ! 
or is not boni fide. The Court W’ould not b 3 justified i 
on a mere suspicion that the assignor might not have 
acted in the ordinary way ot business in depriving the 
plaintiff of the light to biing a suit in the place where 
the assignment was made. {Ameer Ali, J.) HaR- 
nathrai Binjkai V. Churamoni Shah. 148 10. 
442 = 6 R.O. 461 = 37 C.W.N. 1139 - A.I.R. 1934 Cal. 
175. 


LETTERS PATENT (Calcutta). 01. 12 

(Calcutta), Cl. 12 — Kxetcise of junsdiction 

under — Effect of order for sale regarding mofussil 
prope rties — Lis pendens . 

Under Cl. 12 of the Letters Patent in the case of a 
suit for land of which a part is within its jurisdiction, the 
High Couit acquires jurisdiction over the entire suit pro- 
vided that its leave is first obtained. When once it 
acquires jurisdiction to determine the suit, the decree that 
it passes in no way different from a decree passed by 
the mofussil Court. Thus an order for sale parsed in a 
mortgage suit in respect of mortgaged properties which 
are partly within the original jurisdiction of the High 
Court and partly without, attracts the operation of the 
doctrine of lis pendenu {Mukerjt and Mitter^ //.) C. 

L. Kiernandlr Benimadhab Khettri. 58 Cal. 
698-I.R. 1931 Cal. 849 = 134 I.C. 661 -A.I.R. 1931 
Cal. 763. 

(Calcutta), Cl. 12 — Malicious prosecution — Suit 
for damages — Forum. 

The defendant instituted criminal proceedings at place 
D against plaintiff who wms residing at place C. Sum- 
mons w’as served on plaintiff at C and as a result of 
proceedings plaintiff sued to recover special and general 
damages for malicious prosecution. 

Heldy that part of the cause of action arose at place C 
and with leave under Cl. 12 of the Letters Patent the 
Court at C had jurisdiction to entertain the suit. {Lort~ 
IVtlliams, J.) ALEXANDER BRAULT INDRA KRI- 
SHNA Kaul. 60 Cal. 918-147I.C. 465 = 6 R.C. 331 
= 38 O.W.N. 120 -A.I.R. 1933 Cal. 706. 

— , . (Calcutta), Cl. 12 —Mortgage of machinery and 
plant permanently installed and fixed to land — Suit to 
enforce — Machinery, etc., beyond local limits of High 
Court — Jurisdiction of High Court. See JURISDICTION 
—PLACE OF SUING 39 C.W.N. 1018. 

(Calcutta), 01. 12 — Plaint not in order — Pla- 
ced ure. 

If a pleading is not quite in order the reasonable thing 
for the Judge to do w^ould be to order parti cuh is to be 
I given or to order an arntMidment of the plaint. He 
should not order the plaint to be taken off the file or 
! withdraw the leave granted under Cl 12. {Rankin^ C, 
J. and C.C, Chose, J.) ENGINEERING SUPPLIES, 
Ltd. z/. Dhandhania & Co. 68 Cal. 539-I.R. 1931 
Cal 769 = 134 I.O. 65 -A.I.R. 1931 Cal. 669. 

I (Calcutta), Cl. VZScope— Debutter property 

pirtly in Calcutta and paitly in mofussil — Jurisdic- 
tion. 

Cl. 12 contemplates the suit being brougljt for land 
and such land being .situated partly w'ithiii and paitly 
without the jurisdiction. 'Phe cause of action does not 
matter in such a case except in so far as it affects the 
propriety of the joinder of the claim to the different 
parcels of land in the same suit Two different suits 
cann«)t be rolled into one for the purpose of obtaining 
jurisdiciion over land out-^ide the limits. If however the 
cl rim to the different parcels of land is pioperly based 
upon a common title and the right to relief arises out of 
the same set of facts, if cannot be laid down that each 
defendant or set of defendants must be interested in 
some land within the jurisdiction. The question whether 
in any particular case the jurisdiction i? to be exercised 
is left to the discretion of the Court, Suit relating to 
debiitter property situate partly in Calcutta and partly in 
the mofussil held to fall within Cl. 12. {Rankin, C.J, 
and Costello, J.) SURENDRAKRISHNA RaY v. ShREE 
; SHREE ISHWAR BHUBANESHWAR! THAKURANI. 60 
Cal. 64-6 I.R. (Cal.) 20 = 144 I.C. 792 = A I.R. 1933 
! Cal. 295. 

1 — -- — (Calcutta), 01. 12 — Suit for land — Claim to 
proprietary title not put fonvard by plaintiff — Effect, 
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LETTERS PATENT (Calcutta), 01. 12. 

Where the plaintiff sued to have it established that on 
the death of the teiaant for life, the title to the immova 
ble property no longer remained in the Official Trustee | 
in tiust tor the sons as they attain the age of 2L years 
but reverted to the e-tate of the settlor and that the pro- j 
perty accordingly had become available to satisfy the j 
claims of their creditors. 

lleld^ that the suit was one for l ind though the plain- 
tiff did not claim a proprietary title for himself. {Patick^ 
ridge, /.) SEWDAYAl. KAMJEE OAS v. OFFICIAL 
Trustee OF Bengal. 58 Cal 768 -I.R. 1931 OaL 
820 = 134 I.O. 436 = A.I.E. 1931 Cal. 651. 

^(Calcutta), 01. \2—Sntt for land — Mortgage j 

suit — Nature df . j 

Quaere. — Whether a moitgage suit is a suit for land 
pri?na facte or substantially or only a suit for nionej? 
\Cunltfft\ J.) BUimStNG BALCHAND v. ARNHOLD 

& CO. 39 C.W.N. 1018. 

(Calcutta), 01. 12— for lafuV'—Suit for 

administration of trusts declared by will or deed — Pro- 
perty situated beyond local limits — Jurisdiction — pji^- 
lish law. 

Cl. 12 of the r.etters Patent cannot be taken to be co- 
extensive with the rules of English 1 iw or to reproduce 
and embody the principles of English law as to juris- 


LETTBRS PATENT (Calcutta), Cl. 21. 

An order on the Original Side dismissing an applica- 
tion under O. 2l, R. 58, is not appealable under Cl. 15, 
because of the prohibition contained in O. 21, R. 63. 
{^Rankin, C,J. ani Pearson^ /.) KaLOORAM MaRWARI 
V, MO riLAL. 60 Cal. 914 - 147 LC. 359 = 6 R C. 316 
= 37 C.W.N. 641 = A.I.R. 1933 Cal. 715. 

(Calcutta), Cl. 16 -'Jud gnient — Order di red- 

tug change of attorney. 

An order directing a change of attorney is appealable. 
(C\ C, Gfune, Ag.C.J. and Costdloy J.) PaNKAJ 
, Kumar Ghosh v. sudhir Kumar Sikdar. 60 Cal. 

I 1273=147 I.C. 1064 = 6 R.C. 394 ^37 C.W.N. 998 = 
A.I.R. 1934 Cal. 58. 

■ ■“ "(Calcutta), 01. 16 — Judgment — Order refusing 
application for appointment of receiver. 

As an order refusing an application for the appoint- 
* ment of a receiver based on a provision in the indenture 
I of hypothecation, that on a breach of any one of the 
I covenants contained therein, the plaintiff’s assignor 
I would be entitled to have a receiver .ippointed, the order 
I has determined a right which is one of the matteis in 
, the controversy itselt, and so is a jmlgment within the 
i meaning of Cl. 15. {Mukcrjee and Patterson, JJf) 
■ LEA BADIN V. UPENLKA MOHAN KOY. 1641.0. 1056 
i =7 R.C. 648 = 39 C.W.N. 156 = A.I.R. 1936 Cal. 35. 


diction, /.<?., principles “sanctioned by international j 
comity”. But assuming that it is so, the tules of Eng- i 
lish law do not bar suits for the administration of trusts j 
declared by will or deed, for constiuction, and for the ' 
determination of the validity and effect of the trusts so ; 
declared, notwithstanding that as a result the deciMve ! 
title vcnI in A.B., to the exclusion of Y .7,. or that A.B , | 
will become entitled to possession. The High Conit j 
therefore has juiisdiction, though the propeity dealt ; 
with under the will is situate beyond the local limits of 
the Oldinary original jurisdiction of the High Court. 
{Ameer Alt^ J.) VlCDABALA DeVI zl THE OFFICtAI. 
Trustee of Bengal. 62 Cal. 1062 = 39 C.W.N. 
1164. 

(Calcutta), Cl 12 — Suit — On ginating summons. 

For the purpO'C* of Cl. 12, an originating summons is 
a ‘suit’. {Panckridge, J.) SEWDaYAL RaMJEE l)AS 
V. OFFICIAL Trustee of bengai.. 58 Cal 768 = 1. 
R. 1931 Cal. 820 = 134 I C. 436 = A I R. 1931 Cal. 651. 

(Calcutta), Cl. 12—“ Sui / ” — On gi natt n g s um - 

nions — Cau^e of attion parity arising outside — Leave of 
Court — Necessity, 

An originating summons is a “suit” within the mean- 
ing of Cl. 12 and when the cause of action arises partly 
outside the High Court’s jurisdiction, leave of the (amrt 
is necessary under Cl. 12. {Rem fry , J.) Eliza Martin, 
In the. goods of. 62 Cal. 120 = 157 I.C. 936 = A I.R. 
1935 Cal. 511. 

^(Calcutta), Cl. 12 — Trust property outsiile 

jurisdiction — Suit relating to — Jurisdiction — S, 92, C.B. 
Code, overrides Cl. 12 — Suit not maintainable. See 
C. P. Code, S. 92— Jurisuigtion. 59 Cal. 357= 
A.I.R. 1932 Cal. 444. 

■(Calcutta), Cl 15 (as amended) — Appeal — 
Order refusing leave to appeal . 

Whether an order refusing leave to appeal be a judg- 
ment or not, it cannot be .appealed again-st. Under the 

.^mended Letters Patent leave granted by the Judge 
healing the second appeal is the sole and necessary 
condition for such an appeal. {Rankin, C.J. and 
Mukeni, j') IlARENURA CllANURA GHOSH v. 

Kailaschandra Ghosh. 58 Cal 342=I.E. 1931 
Cal 862 (2) = 134 I.O. 574 (2) = A.I.R. 1931 Cal 671. 

—(Calcutta), Cl. VS — Judgment* — .4pphuUion 

under O, 21, 58 — Dismissal on Original Side — 

Appeal, 


(Calcutta), 01. 16—“ Judgment** — Ordc r refus- 
ing stay under S. 10, C\ P. Code — Appeal. 

An order refusing to stay a suit under S. 10, C. P. 
Code, is a judgment within Cl. l5 and is appealable. 
{Costello and Panckndge, J J ,) DURGA PROSaB v, 
Kanti Chandra Mukerji. 61 Cal. 670 =164 I.O. 
645 = 7 B.0. 504 = 38 C.W.N. 818 = A.I.R. 1935 Cal. 1. 

- — ""■(Calcutta), 01. 16 - Mortgage suit — Older to 
sell without reserve — Appealability. 

; Where the Judge on the Original Side directed that 
I the Registrar might be ut liberty to .sell the mortgaged 
! properties without reserve. 

; Held, that the order was not appeal.ible. (C. i' , 
Chose and Mitter, JJ.) MaHAMMAO EaZLUL Karim 
' V, AHMAU Mohammad Paruk. 60 Cal. 506 = 6 I.R. 

; (Cal.) 95 = 146 I.C. 318 = A.I.R. 1933 Cal. 604. 

I (Calcutta), Cl. 17— Infant coparcener in 

Mitakshara joint I amity — Appointment of guardian for 
—Inherent jurisdiction. 

The High Court can, in the e.xer.:isu of its inherent 
jurisdiction under Cl. 17 of the Letters I'atent (and 
apart from the Guardian and Ward.s Act, 1890), appoint 
a guardian of an infant coparcenei in an undivided 
Mitakshara family. 54 Bom 75; 50 Cal. 141 and 50 All. 
709, Foil.; 25 AH 407 (P.C.) and 53 All. 190, List. 
{Costello, J.) Bijayakumar Singh BUDER, //wv. 
69 Cal. 570 = I.R. 1032 Cal 523 = 138 I.C. 739 = A.I. 
R. 1932 Cal. 502. 

' (Calcutta), Cl. 17 —Person not residing in 

\ Calcutta —Jurisdiction of Original Side, Calcutta 
j High Court. 

\ I he Original Side of the Calcutta IJigli Couit has no 
; juiisdictiou to direct an inquisition nr appoint a guaidian 
j of person or property in the case of an Indian not resi- 
I dent in Calcutta. 57 (Tal. 533, considered. {Panckndge, 
i J.) Phanindra Chandra Set, in the matter of. 68 
Cal. 919 = I.R. 1931 Cal. 652 -133 I.C. 188 = 35 0. 

, W.N. 1045 = A.I.R. 1932 Cal. 91. 

(Calcutta), CL 2\— Applicability of English 

1 common law — Extent of, 

j Although the English common law is enfoiced on the 
\ oiiginal side of the Chaitered High Courts, on the 
i appellate side and in the mofusstl Courts, the English 
I common law is not and has not ever been followed, 
i {Lort-Wilhams and M.C. Chose, JJ.) KHIKODBlHAkl 
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DUTT V, Mangobinda. 61 Cal. 841 = 38 C.W.N. 682 
= 162 I.C. 361=7 E.C. 263 = A.I.R. 1934 Cal. 682. 

(Calcutta), Cl. 22 — Original criminal juris 

diction of High Court — Modification hy Ordtnanct. 

S. 106 of the (Government of India Act leaves the 
definition of the High Court’s oiiginal criminal jurisdic- 
tion to be made by the Letters I’atent and the High 
Court derives a particular original criminal jurisdiction 
from C’l. 22, Letters Patent. It is within the power of 
the Indian Legislature to alter and amend the Letters 
Patent and consequently wilhin the Ordinant e-making 
power of the (Governor General under the Government 
of India Act. (A\inhfi, C,J. and Ameer Ali^ /.) 
Amak Chandka V. Lmpekou. 60 Cal. 814 - l.B. 
1933 Cal. 259 = 142 I.C. 310 = 34 Cr.L J. 320 = 37 0. 
W.N. 481=1933 Cr.O. 500 = A.I.R. 1933 Cal. 364. 

(Calcutta), Cl. 24— Advocate- General appear- 

mg for accused— Whether teases / ■» hold office. 

Where the Advocate-General appeared on behalf of 
the accused in a previtjus rev i*- ion application and does 
not commence proceeding undei (’1. 24, it cannot be 
said that he ceased to be Advocate- (Gene? a I and an 
application made to the Couit to recommend to the 
Local Goveinnient that the petitioner's Advocate 
s'.hould be clothed with the powers of the Advocate- 
(jGenei.d c.mnot be mainlHined as it is a confused and 
extravag.int application. {^Kankin^ C.J. and Feanotiy /.) 
SasaDHAR ACHAR/YA, /n the matter of. 136 I C. 
598= I.R. 1932 Cal. 230 --33 Cr L. J. 322 = 1932 Cr. 
C. 177 = 35 O.W N. 1082 = A.I.R. 1932 Cal. 229. 

"■ ■ ""(Calcutta), Cl. 24 — Appl icalnlit y. 

Kxtraor(iinai> ciiminal jurisdiction is conferred on 
the High Com t under Cl. 24. [^Ranki/iy C.J. and Pearson, 
J.) Sasadhak achakjyaz/. Sir Charlks Tecjart. 

135 I.C. 880 -I.R. 1932 Cal. 176 = 33 Cr.L.J. 219 = 

35 C.W.N. 1088 = 1932 Or.C. 108 = A.I,E. 1932 Cal. 
123. 

1 Calcutta), Cl. 24 — Applicability — Offences 

ontude Ilntidi India — Accused resident within original 
jurisdiction . 

Where ccitain Ihilish Indian subjects resident within 
the original juiisdiction w'eie accused of offences com- 
inilted outside ilritish India, 

Held, that the complaint cannot be enteit<iined by 
the Higli ('ourt on its appellate side, CN. 24 and 29 not 
being applicable to such a case. (^Rankin, C.J. and 
Pearson, J.) SA.SADHAR ACHARJVA, In the mattei of. 

136 I C 598 = I.E. 1932 Cal. 230 = 33 Cr.L J. 322 = 

36 C.W.N. 1082 =1932 Cr.C. 177 = A.I.B. 1932 Cal. 
229. 

"(Calcutta), Cl. 24 — Application under — Appel- 
late Side not Original Side of High Court as forum. 
Sec Lkttkr.s Patent (Calcutta), Cl. 29. 35 C.W. 
N. 1086. 

’(Calcutta), Cl. 2A.— Extraordinary criminal 
jurisdiction— Offence committed in foreign territory — 
Poxotr of High Court to direct enquiry. 

Quaere : Whether the High Court has in a special 
case the power of ordering a Magistrate to enquire into 
otfence committed outside Piitish India and in a foreign 
coiuuiy. Assuming it has the power, such proceedings 
should be stalled either by information laid by the 
Advocale-Geneial or by an application to the High Court 
in its oiiginal juiisdiction for an order to hold such an 
enquiry. A Ciiminal Appeal Bench of the High Court 
has no jurisdiction to deal with such an application. 
{Lort~Willtams and S. A' Ghose, JJ.) SaSADHAR 
ACHarjya vv. Sir Charles Tegart. 134 I C. 1189 
«36 C.W.N 782 = 33 Cr.L.J. 83= I.E. 1932 Cal 69 
= 1931 Cr.O. 846 = AJ.E. 1931 Cal. 646. 


LETTERS PATENT (Calcutta), 01. 41. 

——(Calcutta), 01. 26— Misdirection to fury — 
Interference by special Bench of High Court. 

Where the accused was prosecuted for offences under 
Ss. 406 and 477,1. P. Code, but it appealed that the 
Judge had misdirected the jury on the question of law, 
namely, as to the ingredients forming the offence. 

Held, that it was fit case for interfeience under Cl. 26. 
Accused acquitted. {Rankin, C. C. C. Ghose, 

Mukerji, Mai Ilk and Guha, JJ.) EMPEKOR v. SUSEN 
Behari Koy. 58 Cal. 1051 = 36 C.W N. 426 = IB. 
1931 Cal. 629 = 132 10. 145 = 32 Cr.L.J. 836 = 1931 
Cr.C. 248 = A.I.E. 1931 Cal. 184(S.B.). 

(Calcutta), 01. 29— Applicability — Offences out- 
side IJiitish India — Accused residing within original 
jurisdiction — Complaint not to be entertained on the 
appellate side. See LETTERS PATENT (CALCUTTA), 
CL. 24. 35 C.W N. 1082. 

(Calcutta), Cl. 29 — Appli cation under — AppeP 

late Side not Oiiyinal Side of High Court as forum. 

Applications for the exercise of the jiirisiiiction con- 
ferred by CGIs. 24 and 29 of the Letters Patent shall be 
heaid and disposed of on the Appellate Side of the High 
(Jourt and not on its Oiiginal Side. 

Quaere. — Whether the Original Side of the High 
Couit has any jurisdiction to try British subjects resi- 
dent within the jiiiisdiciion for offences committed out- 
! .'-ide British Indi.i. {fUnkland, J.) SaSADHAR ACHAR- 
JYA 7^ Sir Charles tegart 36 O.W N. 1086 = 
137 1.0. 674 = I.R. 1932 Cal. 362 = 1932 Cr.O. 341 = 
A.IE. 1932 Cal. 394. 

(Calcutta;, Cl. 29— Scope. 

The second-half of Cl 29 is addressed to the same, 
subject-matter as the first half. The clause meiely con- 
fers a pow'er of I lansfer. If the High Court transfers 
the case to its file it assunit.s original criminal jiiiisdic- 
lion. The High Court has no power under this clause 
to take proceulings against certain persons one of w’hom 
is not in India at all and the others are either Indian 
subjects or else residing within the Oiiginal Jurisdiction 
of the High Court. {Rankin, C, J. and Pearson, J.) 
SASADHAR ACHARYA V. SiR CHARLES TeGART. 136 
LC. 880 = LR. 1932 Cal. 176=33 Cr.L.J. 219 = 36 
C.W.N. 1088 = 1932 Cr.C. 108 = A.IE. 1932 Cal. 123. 

(Calcutta), 01. 37— Rules under— C. P. Code. 

O. 3, R. 4 (5), if modified. 

O. 3, K. 4 (5) IS inconsistent with the rules of the 
Calcutta High Court framed under Cl. 37, Lelteis 
Patent r»f 1865, and (J. 3, K. 4 (5) being contrary to 
rules under Cl. 37 the latter must prevail. {Milter and 
Patterson, JJ.) RAM DayaI. I)£, In re. 59 Cal. 370 
= I.R. 1932 Cal. 149 = 135 LC. 789 = 35 C.W.N. 1100 
= A.IR. 1932 Cal. 1. 

(Calcutta), Cl. 39— Scope — Decision of High 

Court in criminal appeal — Application for leave to 
appeal to Privy Council — Maintainability. 

It is reasonably plain as a matter of construction of 
Cl. 39 that the words ‘ in any matter net being of 
criminal jurisdiction” govern all the classes of judgments 
or decrees or orders which are hereinafter in that clause 
mentioned. 

Held, that no appeal lies to the Privy Counul against 
a decision of the High Court sitting in criminal appeal 
and that the application for leave was not maintainable. 
{Rankin, C. J. and Mukerjt, J.) HeMAYETUDDIN 
Ahmed 7'. Emperor. 68 Cal. 344 = LR. 1931 Cal. 
848=134 LC. 644=32 Cr.L.J. 1183 = 1931 Cr.C. 673 
= A.I.R. 1931 Cal. 626. 

(Calcutta), Cl. 41 — Applicability — Contempt of 

Court — Summary procedure — Order punishing — If one 
made in the exercise of ordinary criminal jurisdietion 
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— Application for leave to appeal to Privy Council — 
Maintainability. 

Summary proceedings for contempt of the High Court 
— a Court of Uecord — in respect of an offence of scanda- 
lising the Court, are not made or done in the exercise of 
“ordinary original criminal jurisdiction,*’ within the , 
meaning of Cl. 41 of the Letters Patent. They are 
proceedings of a peculiar nature, though in some res- 
pects quasi-criminal. An application under Cl. 41 for 
leave to appeal to the Privy Council against a sentence 
or order of punishment passed in such proceedings is 
therefoie incompetent Even if it be held that such pro- 
ceedings are made or done in the exercise of its ordinary 
original criminal jurisdiclion, the High Court will not in 
such a case declare under Cl. 41 that the case is a fit one 
for appeal to the Privy Council. {Derbyshire^ C.J. and 
Costello, y.) Tushar Kant I Ghosh, /;: re 63 Cal. 
287 = 39 O.W.N. 823. 

(Calcutta), Ci ^l-Scope-^Oi dcr in criminal 

leviston — Appeal to Privy Council. 

There is no right of appeal (o the Privy Council under 
Cl. 41 from an order of a .single Judge passed in revi- 
sional criminal jurisrliction. {Lort Williams and Jack, 
//.) K. C. Curtis 7A Emperor. 62 Cal. 389 = 39 
C.W.N. 236 = 167 1.0.653 = 36 Cr.L.J. 1211 = 1935 
Cr.C. 869=A.I.E. 1935 Cal. 477. 

(Lahore), Cl. 8 — Comnction of lei^al practi- 

tioner — Poiverof //igh Court to ^o into the merits of. | 

It is not within the right of a legal practitioner who ; 
has been convicted by a Criminal Court and who has ! 
been called upon to show cause \\hy disciplinary action i 
should not be t^ken against him to insist tint the High j 
Court should go into the merits of the oiiginal convic- j 
tion. No doubt the High Court has wide poweis to 
intervene in any case brought to its notice in the inter- ' 
ests of justice apart from the fact whether the accused i 
himself has moved the High Court or has appealed from ; 
the conviction against him or not ; such a power, how- 
ever, would only be ex.-rcised in very special cases but it ' 
is not a right of the accused or any one else but a power 
inherent in the High Court itself. {Jai Lai, Dalip 
Singh and Monroe, //.) EmpeROR v. FarID-UL- 
HaoAnsari. 14Lali.532 = IR 1933 Lah. 384= 
143 I.O. 737 = 1933 Or.O. 846 = A I.R. 1933 Lah 677 
(S.B.). 

— (LahOie^, Cl. 8 — Legal practitioner — Moneys 
received by — Failure to account for — Client’s conduct 
not straightforward — Disciplinary action not justified. 
See le(;al Practitioner— MiscoNDUcr. A.I.R. 
1933 Lah. 675 (S.B.). 

(Lahore), 01. 8 — Professional misconduct — 

Taking interest in litigation — Appearing for the liti- 
gants without receiving the usual fees in advance 
amounted to piofessional misconduct. See LEGAL 
pRACriTiONER— MI.SCONDUCT. A.I.R. 1932 Lah. 
584. 

(Lahore), Cl. 8 — Reasonable cause — Fitness of 

legal practitioner — Practitioner convicted under S. 17 
(1) of the Criminal Law Amendment Act^ Being a 
nieniber of unlawful association ani assisting the opera- 
tions of unlaivful association — Distinction betiveen. 

The Courts are bound to see that its officers are pro- 
per persons to be trusted by the Court with regard to 
the interests of the suitors. It is necessary therefore 
for the Court to know what the nature of the act com- 
plained of is in order to decide whether that act shows 
that the person in question is an improper person to 
remain a practitioner. There is a distinction between 
being a member of an unlawful association and assisting 
the operations of an unlawful association. The former 


LETTERS PATENT (Lahore), Cl. 10. 

interferes with the maintenance of law’ and order or is a 
danger to public peace and it may well be considered to 
render a man an improper person to be a practitioner 
in a Court of justice, but it by no means follow s that a 
man who has committed an isolated act which a''>ists the 
operations of an unlawful association is necessarily such 
an improper person. Much would depend upon the nature 
j of the act done and the particular operation assisted. 

; Where, apart from the conviction of the legal practi- 
: tioner under S. 17 (l)of the Criminal Law’ Amendment 
' Act foi having assisted m the celebration of the Inde- 
; pendence Day, there was nothing on the record to showr 
what exactly the re.spondeut diil on the occasion. 

Held, that there w-as no reason.ible cause within the 
meaning of CI. 8 to take di-Tiplmaiy aciion. 

. Held also, that the speech made by the practitionei at 
a meeting organised i)y an unlawful assocMtion protest- 
ing against the ariest of Mr. Sen Gupta did not wan ant 
disciplinary aciion against the practitioner who made 
i the speech. {Jat F.al, Daltp Stn and Afonroe, JJ.) 

! Emperor Farid- ul H.^q Ansari. 14 Lah. 632 
! =I.R. 1933 Lah. 384=1431.0. 737 -1933 Cr.C. 846 
I = A.I.E. 1933 Lah. 677 (S B.). 

! (Lahore), Cl. 10 — Appeal under — Nno point. 

: A new point cannot be raised in an ap])eal under the 

Letters Patent. {Shadt Lai, C. J, and B roadway , J.) 

I Mewa Singh p. Tara Singh. 6 I.R. (Lah.) 100 = 
145 I.O. 416(1) = 34 P.LR. 853-A.IR. 1933 Lah. 
685. 

‘(Lahore), Cls. 10 and 26 — Appeal to Pnvy 

Council — I, cave — Power to grant. 

Under Cl. 10 the dedciialion that the case is a fit one 
for further appeal to the Privy (,’ouncil can only be made 
by the Judge who passed the jiulgment and Cl. 26 does 
not confer such power on any other Judge. {Coldstream, 
J.) Dasaundh \ Singh v. Gan da Singh. I.R. 1933 
Lah. 316(1) = 143 I.C. 141 (1) 34 P.LR. 469 = 
A.I.B. 1933 Lah. 634 (1). 

■■■(Lahore), Cl. 10— Application for leave under 
— (Conversion into petition for review on refusal of leave 
I — Permissibility. See C. P. CODE, O. 47, R. 1. 16 

Lah. 602 = A.I.R. 1935 Lah. 330 (1). 

I (Lahore), Cl. 10 — Discretion of single Judge — 

; Interference in appeal. 

I Where a guardian for a minor is appointed by a single 
j Judge in exen ise of di>cretioii, though an appccAl is 
i competent from hi.s ordei, the fact thit the making of 
; the order is a matter of discretion is a good ground for 
■ refusing to exercise the appellate jurisdiction, unless the 
: appellant succeuds in establishing a strong case, such as 
would justify interference in appeal. 71 I.C. 824 and 21 
' M.L.J. I, Kel. on. {Shadi Lai, C.J . and Abdul Qadir, 
s /.) MT. PREM Kaur V. Banarsi D.\S. 14 Lah. 

804=6 I R. (Lah.) 11 (2) = 14410. 672 = 35 P.L.R. 

! 98= A I.R. 1933 Lah. 881. 

: (Lahore), Cl. 10 — Leave to appeal-^ Authority to 

! grant. 

i Under Cl 10 of the Letters Patent, the authority to 
i make the declaration thut the ca'-e is a fit one for 
appeal is conferred only on the Judge who passed the 
judgment and on none other. No other Judge or Judges 
of the High Court have any jurisdiction to grant a 
certificate. {T ek Chand and Abdul Rashid, JJ.) 
Allah Bux v. Mst. Sardaran. 16 Lah. 602 = 167 
I.C 23 = 8 R.L 74 (2) = 37 P.LR. 708 = A.I.R. 1935 
Lah. 330 (1). 

(Lahore), Cl. lO^Order refusing to restore 

i second appeal dismissed for default — Letters Patent 
I appeal-- Certificate— Hecessiiy—' Appellate jurtsdtc- 
I tion I'* 
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LETTEBS PATENT (Lahore), Cl. 26. 

All order by a single Judge refusiug an application 
undei O. 41, K. 19, C.F. Code, for the restoration of a 
second appeal dismissed for default is not appealable 
under Cl. 10 of the I etters Patent without a eertific.ite 
from the judge who has dismissed such application. The 
jurisdiction under O. 41, 1\. 19, C. P. Code, is evercised 
only in le'^pect of the appellate power of the Judge. An 
order dismissing a second appeal for default in effect 
confirii'S the judgment and deciee of the lower appellate 
Coui t and a Judge lefusing to set aside such dismissal 
declines to reopen the case c^r to withdraw the order con- 
hrining the decree of the lower appellate Court. Theoidei 
of refusal is made in lespev-t of the appeal and in the 
exercise of appellate jurir;diction. {^Addtsoti ami J)in 
Mohammad, JJ.) MoHAN LaI. v. Amak ChaND. 
166 1.0. 454 = 7 R.L. 910 - A.I.R. 1935 Lah. 815 

(Lahore), Cl. 26 — Appeal from meffusil — Dna- 

sion Bench — Difference of opinion — Bfocediirc — 6\ P. 
Code^ 98. 

Cl. 26 of the Lfctter.s Patent and not S. 98 of the C. P. 
Code applies in case of a difference of opinion lietween 
the Judges of a Division Pench even in the case of an 
appeal from the moflu'-il. 52 M. 563, Foil. (Addison and 
A^ha Uaidiir, JJ.) PUKI & I5()N.S v. LYONS CINEMA, 
J.TD. I.R. 1933 Lah. 206 = 142 I.C. 427 = 34 P.L.R. 
684- A.I.R. 1933 Lah. 648 (1). 

(Lahore), Cl. 26 — Differ due of opinion in 

Division Bench — Procedure, 

With the addition of sub-S. (3), S. 98, C. P. Code, 
made by the Repealing and Amending Act, XVIII of 
1928, that seition has no apiilication to cases heard by 
Division Pencil of a Chaitered High Couit, whether on 
appeals fr<un decitcs of Subordinate Courts or from 
decrees passed by a Judge of the High Court on the 
Oiiginal Side. All cases of difference of opinion 
among the Judges composing the Division Pench are 
governed by Cl. 26, Letters Patent, and the Division 
Pcm.h should state expressly the points of diflerence. 
( Tek Ckands Dalip Sim^h and Abdul Qadit , JJ.) Mt. 
.Sakdak PiHi V . Ha(.> Nawaz Khan 16 Lah. 426-^^ 
149 I.C. 675- 35 P.L.R. 760- 6 RL. 708 A.I.R. 
1934 Lah. 371 (F B.). 

(Madras), Cl. 10 —Proceidin Li against le^al 

phittiiionti —Bench of I/i^h Con it — Jui udiction to 
enqnne into — Mad/ as Ifii^h Court Appellate Side 
Ruld , A*. 8 

Under the Madras High ('ourt Appell.ite Side Rules 
a Ptnch of three Judges of tlie High Couit can hear 
.uul dispose of an iiujuiry agaiii'-t a legal practitiunei 
umlei Cl. lO of the Lttteis Patent. It is not neces.sjiy 
in siuh lasfcs tli.it the full Couit should deal with the 
matter. {J Caller, Reilly and Anantak/ishna Aiyar, 
J J f) V KN K A'l'At^ H A K I A K , Di the matte r of, 64 Mad. 
867 = I R. 1931 Mad. 786 -1341 C 33 = 32 Cr.L J. 
1085= 34 L.W. 19 = AIR. 1932 Mad. 131 = 61 M.L 
J. 148 (F B ). 

(Madras), Cl. 13 — l^mt t/ a/isfe/ /ed f/ern City 

Civil Court to I/iiih Coint — Court fee payable. 

Where a suit is transferied from the City Civil Couit 
to the High ('oiiit undtr Cl. 13 of the Letters Patent 
and tneil by the High Court as a Court of Extraoidinaiy 
Original Juristii 'tion, the Court-fees payable are those in 
foice in the High Couit us a (h)uit of Ordinaiy Oiiginal 
Jurisdietirn (.uul not those payable under the C'ouit Fees 
Act) as the ca^e is expies'.ly governed by S. 14 of the 
Madias City C'ivil (louits Act (VII of 1892). 38 Mad. 
807; 27 M. 1.. J. 30 (P. C.), Ref. (V'enkatasubba Rao, 
/.) ABHUL Hakim Sahib v. Chattanadha 
Ayyar. I.R. 1931 Mad. 679=132 I C 647=33 L. 
W. 318 = A.I.R. 1931 Mad. 467-60M.L.J. 435. 


1 LETTERS PATENT (Madras), 01. 15. 

I (Madras), Cl. 13 — Transfer of suit from 

; Moffiiisal Court to High Court— -Powers of High Court 
' — Transfer without notice — Right of parties to appeal — 
Tr ansfer in the interests of justice — If open to be set 
aside — C. P. Code, S. 24. 

Poth under Cl. 13 of the I.etters Patent and under 
; S. 24, C.P. Code, the High Court lias power to withdraw^ 

' a suit from a Subortlinate Court and try and dispose 
' of the action itself. 5. 24, C. P. (’ode, gives the High 
Court power to make such an order of transfer of its 
own motion and without notice to the panics and at any 
stage of the suit ; while Cl. I3 of the Letteis Patent 
authoiizes the High Court to lemove a suit from a Sub- 
ordinate Couit and try and dispose of it for purposes of 
‘ justice. And when tlie High Court in.ikes an order of 
transfer in the interests of pinity of administration, but 
without notice to the parties, a party feeling aggrieved 
. by such an order has a right to appeal under Cl. 15 of 
the Letteis Patent and ask for a le-conskleration of the 
; onjer; but since the transfer is made in the intere.stsof 
, puiity of administration of justice, .such consider.itions 
; transcend any personal grounds which a party may urge 
and no re transfer will be ordered unless it is shown to 

■ be necessary in tlie interests of justice. (Venkatasubha 
Rao, O. C\ J,, Cornish and Burn, J J.) AnnAMALAI 
CHETIIAR V. RAMANATHAM CHETTIAR. 160 I.C. 
80 = 8 R.M. 603=1935 M.W.N. 1329 = 42 L.W. 

; 945--= A.I.R. 1936 Mad. 55-69 M.L.J. 776 (F.B.). 
(Madras), Cl. 15 — Judgment — Death of appel- 
lant pending appeal — Order impleading legal represen- 
tative — Appealability. 

Where during the pendency of an appeal tlie appellant 
! died and an application having been made by one of the 

■ respondents^, claiming as legal representatives of the 
' deceased, the Couit brought him on record as appellant 
; after going into the genuineness of a w’lll under W'hich 
' he claimed. 

Held, that the order was not a judgment within the 
^ meaning of C’l. l5 and was not appealable. (Beadey, C, 

• J. and Barduvell, J.) ApPAJI REDDIAR v ThaI- 
: lammal. 56 Mad 689 = 1 R. 1933 Mad. 267 = 142 
10. 679 =1933 M.W.N. 237 = 37 L.W. 460 = A.I.R. 

; 1933 Mad. 417 = 64 M L.J. 493. 

' (Madras), 01. 15 — Order of single Judge of 

, IIivJi Court under O. 43, R. 1 (s) of C, P, Code — 

, Appeal 

, The ('. P. Code does not control the provisions of the 
I J.etters Patent. The judgment of a single Judge of the 
j High Court in an appeal unclei O. 43, R. 1 (j)of the 
I C. P. (a)'!e, is aj)pealal)ie under Cl l5 of the Letters 
j Patent. 22 M. 68 and 13 M. L J. 497, Foil. (Rarnesavi, 

1 Anantakrishiia Aiyar and CurniJi, JJ.) PAKAMASIVAN 
I PiLLAi V. Ramasami Chkttiar. 56 Mad. 915 = 

I 6 I.R. (Mad.) 70=14510. 449 = 1933 M.W.N. 860 = 

, 38 L W. 96 = A.I.R. 1933 Mad. 670 = 65 M L.J. 222 
I (F B,). 

j ^^(Madras), Cl. 16 -Order under Cl. 13 transfer- 

ring suit to High Court from Moffussal Court — Transfer 
in the interests of justice— Appeal — Re transfer — If can 
be ordered. See l.ETTERS PATENT (MADRAS), CL. 13. 

I 69 M.L.J. 776 (F.B ). 

I (Madras), Cl 15 — Second appeal — Decision in 

\ — Refusal to grant leave to appeal under Letters Patent 
i — Appealability. 

An order by a single Judge refusing to grant leave to 
file a Letters Patent appeal against his decision in a 
second appeal is not appealable. (Varadachariar and 
Stodart, JJ) Govinda RA(3, Jn re. 69 Mad. 293 = 
1601.0. 1036 = 8 RM. 754 = 1936 M.W.N. 1308 = 42 
L.W. 941 = A I.R. 1936 Mad. 134. 
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[.ETTERS PATENT (Madras), Cl. 16. 

(Madras), Cls. 16 and 26 — High Cou>t — Scope 

of powers of supertfiteudence. 

Under its .‘-upenn tending poweis the main function of 
the High Court ib to tee that the infeiior tribunal does 
not usurp a jurisdiction \\liich it does not possess whether 
at all oi to the extent claimed or refuses to extiuse a 
jurisdiction which it has and ought to exeicise or act 
illegally in the exercise of its jurisdiciion 15ut it is no 
part of that function to substitute its own opinion for 
that of the Court supeiintended in matters assigned by 
the legislature to the cognizance of the latter. That can 
be done only when a right of appeal is given to it. 
Kevisioiial jurisdiction tner Hoard of Revenue legarding 
orders under S. 173, Madras Estates Land Act, nega- 
tived. {Beasiey^ C. y., Kamesavi, Reilly, Amutakrtshna 
Aiyar and Sitndciram C/ietty^ JJd) KAJA OF MaN- 
DASA 7 . JAGANNAYAKULU. 56 Mad 883=-- 140 I.C. 
331-I.R. 1932 Mad 859- 1932 M.W.N. 360--36 L. 
W. 292=A.I.R. 1932 Mad. 612-63 M.L.J. 460 
(F.B.). 

(Madras), Cl. 18 — I nsolveitcy —Application for 

adjudication — Debtor being in mofnssil — Court having 
jurisdiction being closed — Jurisdiction of High Court. 

The High Court has no power to entertain a petition 
for the adjudication of a debtor, who is outside the 
limits of the Presidency town, as an insolvent, even 
though the mofussil Court having jurisdiction in the 
matter is at the time closed for summer recess. 52 Mad. 
52 = 55 M.L.J. 690, Foil. {^Beasley, C.J.and Bardswcll . 
/.) Ykllamanda 7/. RaGhaviah. 57 Mad. 463-- 
6 R.M. 662=39 L.W.493 = 148 I.C. 849- 1934 M. 
W.N. 157-A.I.R. 1934 Mad. 314=66 M.L.J. 428. 

(Madras), Cl. 21 — High Court, appellate side 

— Power to isuie injunction apart fro n C. P. Code. 

The High (Jourt, as appellate or revision.d authority, 
has no jurisdiction to Issue an injunction apart fiom and 
except in accoi dance with the provisions of O. 39. 35 
L\V.168, Diss. fiom. ^Bardswell ^ J.) Kakuppayya 
Nadar v. Ponnuswami Nadar. 56 Mad. 663-1. 
R. 1933 Mad. 146 (2) = 141 I.C. 607-^ 1933 M.W.N. 
18-37 L.W. 110-A.I.R. 1933 Mad. 500 (2) = 64 M. 
L.J. 112. 

(Madras), Cl. 26 — '‘'Decision on a point of law'* 

— PV/iat iouditiitcs — QiiCition as to admissibility of 
evidence — P'ailure of Jude;e to decide — G found for 
review. 

Held, by the majority {.l/adhavan IVair and Cur- 
genven, //., dissenting ). — A point of law referred to in 
Cl. 26 of the Letters Patent means a point of law 
submitted to and decided by the trial Judge or any 
direction as to the law gi\eii by him in the course of his 
summing up to the jury. The word “decision” cannot 
be read so as to cover case.s where the Judge has nevei 
applied his mind to the matter and has noi pronounced 
an opinion on it. 

(Per Madhavan Nair and C urge nven JJ., dissenting). 
— All questions which have to be necessarily decided in 
a trial and which in effect have been decided by the 
Judge, though not expressly, would fall within the mean 
ing of the word “decision”. The words “tlecision” and 
“decided"’, in Cl. 26 .should be liberally construed when 
inadmissible evidence is admitted, though no objection is 
taken and no ruling is given by the Judge, it should be 
understood having regaid to his duties, that the Judge 
has decided to admit the evidence and c.insequently there 
is a “decision”. Wheie certain statements were given in 
evidence by the w’itnes.ses examined for the prosecution 
and they were not objected to by the Advocate for the 
accusrcd either when evidence was taken or when the 
Judge referred to the evidence in his summing up to the 


LETTERS PATENT (Madras). Cl. 41. 

juiy and later on objection was taken to tho«e statements i 
having been taken as evidence and the Advocate-Gene- 
ral granted a certificate under <.l. 26 of the T.etters 
Patent. 

Held (by the majority), that there was no decision on 
a point of law by the trial Judge and the review' appli- 
cation W'as consequently imsii^taiiiahle. (^Beasley, C 
Raineiam , Madhavan PJair , Cur gcnvcti , Coifiish, Burn 
and Pandrang Row, JJ.) EmpfKOR V. KaMANUJA 
Aiyangar. 68 Mad. 523 = 158 I.C. 662 -8 R.M. 293 
= 1934 M.W.N. 1410 = 36 Cr.L.J 1398 = 1936 Cr.C. 
686 (2) = 42 L.W. 53 -A.I.R. 1935 Mad. 486-= 68 M. 
L.J.(Supp.)l(F.B.) 

(Madras), 01. 26 — Grant of Cjiiificate by 
Advocate Gene f al — Absence of dciision on point of law — 
Power of High Court to reject review application. 

In an enquiry following the giant of a ceitificate by 
the Advocate-Genei al, the High C’ourt has jurisdiction 
to say that the Advocate-General's ceititicate should not 
have been granted on the ground that tliere was ng^ 
decision on a point of law involved in the case and if it 
came to that co^cIll^io^, the petition could stiaightaw’.iy 
be disniis.sed without any furthei consideration of the 
merits of the case. i^Beasley, 6’./., Ramesam, Madhavan 
Nair , Curgeni<en, Cornish, Bn in and Pandrang Row, 
JJ .) Empkrokz^ Kamanuj.v Ajyancjar. 58 Mad. 
523 = 1581.0.662 = 8 R.M. 293 = 1934 M.W.N. 1410 
= 86 Ur.L.J. 1398 = 42 L.W. 63=1935 Cr.C. 686(2) 
= A.I.R. 1935 Mad. 486 = 68 M.L J. (Supp.) 1 
(FB.). 

(Madras), Cl, 26— Rt 2 'It 70 — G / ounds — N on - 

direction on pmnt of Urw—Wfuit amounts to. 

The accuseil was tried and convicted at the Griniinal 
Sessions of the High Couit for an offence under S. 302, 
I. P. Code. He sul).>eqiienlly obtained a ceitificate for 
review under Cl. 26 of ihe Letters Patent Objection 
was taken theiein to the Judge having fiiiled to bring to 
the notice of the jury the question whether in the cir- 
cumstance'^ tliey could draw a pre‘*umptic)n under S. IH 
ot the Evidence Act as to the continued possession of 
certain articles Ixlonging to the deceased It appeared, 
how'ever, that the only (juestion put m issue was whether 
the articles belonged to the ac(.usecl and the question .is 
to the continued posbes'‘ion of the ai tides did not aiise 
for consideration in view of the plea ot the accused 
himself. 

Held, that the plea of non-direction dirl not aiise for 
coiisiileration. {Beasley, C.J ^ Rome sum, Madhavan 
Nair, Curgcfiiien, Coinish, Burn and Pan Inin g Row, 

JJ.) Emperor 7/. Ramanuja Aiyangar. 58 Mad. 
623 - 158 1.0, 662 - 8 R.M 293 = 1934 M.W N. 1410 
= 36 Cr.L. J. 1398 = 42 L.W. 53 = 1935 Cr-C. 686 (2) 
= A.I.R. 1935 Mad. 486 =68 M.L J. (Supp.) 1 (P.B ). 

(Madras), Cl. 36 — Appluabtltly — Proceeding 

before High Court under S. 439, Cr. P. Code-Diffet- 
eiu c of opinion — Procedure. 

S 429, (T. P. Code, and not (4. 35 of the Letteis 
Patent, lays down the correct pioceduie in case of 
dilferences of opinion in the High Court under S. 439, 
Cl. P. Code. {(Vallace, J., on a ditference of opinion 
htlwetn f'yaller and Nris/iuan Pandalai, JJ.) KUN- 
HAMI3U V. I.OCAL E'UNl) OVER.SEER, CllIRAKKAL. 
1932 M.W.N. 873. 

(Madras), Cl. 41 — Leave to appeal — Question a: 

to tnadmisstbililv of evidence- -Other evidence being 
sufficient to sustain ‘onvution — Refusal of leave. 

The accused was convicted at the Ciiminal Sessions 
of the High Court of an offence under S. 302, 1. P. 
Code, and sentenced to death. He then applied to the 
Advocate- General and obtained a certificate under 
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XETTEBS PATENT (Patna), Cl. 8. ! E ETTEBS PATENT (Patna), 01. 36. 


Cl. 26 of the Letters Patent on the ground that certain 
inadmissible evidence had been put to the jury at the 
trial. The majority of the P'ull Bench, who heard the 
review application, held that there was no decision on a 
point of law with reference to the question raised and 
dismissed the review application. At the same time 
the tiial Judge acting under Cl. 25 of the Letters 
Patent referred the question as to the admissibility of 
the evidence for further consideration by the High 
Court. The matter once again came up before a Full 
Bench and it was held that the evidence was admissible 
in law and that in any case there was ample evidence, 
quite apart from the evidence called in question, to 
support the conviction. The accused having applied 
for leave to appeal to the Privy Council, 

Hela^ that it was not a fit case for leave being granted 
as the Court had found that there was ample evidence 
to support the conviction apart from the evidence object- 
ed to. Jurisdiction of Privy Council in criminal cases 
pointed out. {Coynishy Huryi ayid Lakshmana RaOyJJ.) 
Ramanuja Aiyangar v. Kmperor. 169 I.C. 240 = 
1935 MW.N 6=42LW. 140 = 37 Cr.L J. 64= 1935 
Or.C. 1049 = A.I.R. 1935 Mad. 793- 68 M L. J. 
(Supp.)93 (F.B.). 

(Patna), Cl. 8 — Disciplinary jurisdiction — Exer- 
cise — General infamy of vakil not nece‘>sary — Conviction 
for taking part in unlawful association. See LEGAL 
PRACinioNER— Misconduct. 12 Pat L.T. 725. 

f Patna), Cl. 9 — Renioial of ease from louver \ 

Court to fJtgh Court — Omtsston to record reasofis — 
Irregularity, 

The mere non recording of reasons where a case is 
removed from the Court of the Subordinate Judge to the j 
High Couit i-> only an irregularity which does not affect 
the jurisdiction of the High Court and does not make its 
decision illegal. {^Kulwant Sahay and fChaja Moham- 
mad Noory JJ,') RaDHA MaDHAB JlU ThaKUR z/. I 
Rajkndra PRASAD Bose. 12 Pat. 727 = 149 1.0.1 
809 = 6 B P. 652 = 14 Pat.L.T. 268 = A.I.R. 1933 
Pat. 250. 


= 142 1.0. 456 = 14 Pat.L.T. 1=A.I.R. 1933 Pat. 
139. 

I (Patna), 01. 10 — Leaz>e to appeal — Grafit of — 

Principles, 

A certificate of ‘ leave to appeal” should not be 
I granted merely on the ground that a point of law arises 
in the case. It is only when a case presents some diffi- 
, culty and the Judge feels really that the matter before 
him requires further consideration by a larger Court 
that “leave” should be granted. If the judge decides the 
case w’ith confidence, that should indicate that it is not 
a fit case for appeal ; and if he accepts the responsibility 
which is cast upon him by the l,etters Patent, his deci- 
sion wtII be final {Courtney-Terrell y C.J. ayid Agar 
wahiy J.) ASARFI MANDER v. KaRU MaNDER. 13 
Pat. 587 = 151 I.C. 921 = 7 R.P. 141 = 16 Pat.L.T. 
456=A.I R. 1934 Pat. 466. 

(Patna), Cl. 17 — Ex-officio inf orynation by 

Gocveryttneyii Adzocate — Power of High Court to enter' 
j tatyi, 

I 'The High Court of Patna has jurisdiction to try per- 
, sons against wliom the Government Advocate with the 
previous sanction of the Local Government has exhibited 
an ex officio information. {^Lord Atktnf) DvVaKKa- 
nath VARMA^^ Emperor. I.R. 1933 P.C. 66 = 14 
Pat.L.T. 306 = 14 L.R. 81 (Cr.) = 1933 A.L.J. 646 = 

! 1421.0. 335 = 37 C.W.N. 514 = 37 L.W. 684 = 1933 
M.WN. 409 = 1933 Cr.O. 442 = 35 Bom. L R. 507= 
34 Cr.L.J. 322 = 67 C.L.J 177 = 10 O.W.N. 622 = 
A I.B. 1933 P.O, 124 = 64 M.L.J. 466 (P.O.). 

(Patna), 01. 28 (as amended, in 1928)— Appeal 

from Subordinate Court — Difference of opinion between 
Judges constituting the Bench — Effect of — C. P. Code, 
S. 98, siib-S. (3). C. P.CODE, S.98(3), 11 Pat. 
772. 

(Patna), 01. 28 — Reference under — Single 

Judge— Power to hear. 

A single Judge is r.ompeient to hear a reference under 
I Cl. 28. (Jwala Prasad y J.) Debi PRASAD PANDEY 


(Patna), 01. Appeal — Order of a single 

Judge tn revtsiopi. 

No appeal lies under the Letters Patent from a deci- 
sion of a single Judge of the High Court passed in 
revision. The words “w-hich has been called for by the 
said Court” (which occurred in Cl. 10 prior to the 
amendment of 1929) are general in their application 
and refer both to the case in which tlie High Court has 
suo motii called for records and the case where the re- 


z'.Gaudham Rai. 11 Pat. 772 = 141 1.O. 369 = I.R. 
1933 Pat. 69 = 14 Pat.L.T. 374 = A I.R. 1933 Pat. 
67. 

(Patna), 01. 33 — Construction and scope — Cyi- 

minal case — Leave to appeal — Grayit of. 

I The matter of appeals to His Majesty in Council from 
I decisions of the High Court is limited by the Letters 
I Patent undei which the High Court’s jurisdiction is 
! exercised. While Cl. 31 of the I.elters Patent refers to 


cords have been called for on the application of one of ' 
the pai tits. In both cases, no appeal is competent 34 
C.L.J. 489, Foil. {Courtney-Teyyelly C.J.attd Khafa 
Mahomed Noory /.) RaGHUBANS LaL v SOLANO. 
10 Pat. 428 --IR. 1931 Pat. 388 = 133 I.O. 676=12 
Pat.L.T. 699 = A.I.R. 1931 Pat. 292. 

(Patna), 01. 10 — Appeal under — Review of. 

No application for review lies against a decision on 
appeal under the Letters Patent. 1931 A.L J. 187 
(F.T-.) and 40 M. 65l, Foil. {jCourtyiey-Terrell y C.J.) 
INDER Mahton z/. Ramakishun Missir. I.R. 1931 I 
Pat. 486 -134 I.O. 630=12 Pat.L.T. 662 = A.I.R. 
1931 Pat. 409. 

(Patna), Cl. 10 — Jndgyyient — Order refusing 
to eyiteytam application foy renew u/ider S. l5l, C. P. 
Code — Appealability. 

Where a Judge refuses to exercise his discretion under 
l5l, C, P, C ode, and grant a review’, his order is not 
a ‘judgment and is not appealable. (Conrtyiey-Terrell, 
C. J. ayid Khaja Mahomed Noory J,) BaNWari LaL 
zc Shukrullah. 12 Pat. 202 = I.R. 1933 Pat. 153 


civil appeals, the matter of criminal appeals is dealt 
with by Cl. 33. The wording of Cl. 33 is very precise 
and rnust be strictly constiued. Under that clause there 
j is a right of appeal from any judgment or order or 
sentence made in the exercise of original criminal ^ juiis- 
I diction. I.eaveto appeal is also granted when a point 
or points of law have been reserved for the opinion of 
the High Court in the manner provided by Cl. 18. When 
the case does not fall under either of these two catego- 
ries there is no right of appeal. KCourtney 'Terrell y 
C.J.atid Agarwalay Jf) RaUMAN z/. EmPEROR. 14 
Pat. 318 = 166 I.O. 677 = 7 R.P. 698 = 36 Cr.L.J. 
816=16 Pat.L.T. 833=A.I.R. 1936 Pat. 66. 

(Patna), 01. 35 — Patna Hi eh Court RuleSy 
Ch. XXlIy R. 5 aytd Ch. //, R, 4 — Vacation Judge — 
Power to hear case arising lyi Oyissa, 

Under Cl. 35 of the Letters Patent rea 1 with R. 5 of 
Ch. XXII of the Rules of the High Court, the vacation 
Judge has no jurisdiction to hear a matter which is 
required by those provisions to be heard in Orissa. The 
power given to the vacation Judge by R. 4 in Chapter II 
of the Rules are confined to Patna as distinguished from 
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LBTIBBS patent (Bangoon), 01. 10. | LETTEES PATENT (Rangoon), 01. 13. 


Orissa. Rule 5 cannot be read with, or as controlling 
R. 4 of Chapter II and therefore the discretionary power 
of the Chief Justice under cl. 35 of the Letters Patent 
to order that any particulai case anting in the Division 
of Orissa shall be heaid at Patna does not vest in the 
vacation Judge. Apart from the exercise of discretion 
by the Chief Justice, no Judge sitting at Patna in term 
time has power to exercise the juiisdiction of the High 
Court in respect of cases arising in the Oiissa Division 
except in accordance with the rules made under Cl. 35 of 
the Letters Patent. The possible inronvenience aiising 
from the absence of a vacati m Judge foi Oiissa is no 
reason for placing upon K. 4 an interpretation which it 
will not bear if regard is had to the other rules in Chs 
II and XXII and CL 35 of the I.,etteis Patent. {^Dhavle, 
y.) Rajkndra Prasad Bose v, Gopal Prasad 
Sen. t.E. 1931 Pat. 166-130 1.0. 262-11 Pat.Ii. 
T. 862 = A.I.R 1931 Pat. 61. 

— — ^Rangoon), 01. 10 -lix parte order granting 
leave to file suit — Power of Court to revoke — Original 
Side Rules y AV. 8 and 25 

Plaintiff applied for leave to file a suit under Cl. 10 of 
the Letters Patent and R, 25 of the High Court Rules, 
Original Side. No notice w'as issued and none was re- 
quired to be issued to the defendants. After one month 
defendants applied to set aside the leave granted. 

fields R. 8 did not apply to ex parte Older s of this 
nature and the Court had full power to revoke at any 
stage, leave to the plaintiff to file a suit, on a proper 
cause being shown. (ZctzcA, /.) A. M. M. MurUGAPPA 

Chettiar V, Galliara. 13 R. 330-169 I.0. 142 = 
8 R.E. 251-A.I.R 1936 Rang. 367. 
—(Rangoon), Cl. 10 — '''‘Smt for land*' — Interpre- 
tation, 

A suit is a ‘^suit for land’' within CL 10 of the Letters 
Patent, if having regard to the issues raised in the plead- 
ings, the decree or order in the suit will affect directly 
the proprietary or possessory title to land or other im- 
movable property. It makes no difference to the juris 
diction of the Court that the “substantial’’ or “primary” 
object of the plaintiff or the ‘substantial’ or 'main* issue 
in the suit does not relate to land, if in the circumstances 
of the case the decree sought, if made, will directly 
affect the title to land, and it matters not a whit, whether 
other issues are raised in the suit or whether some other 
issue raises the “main” or “substantial” question in the 
suit. lu other words, the question whether a suit is a 
“suit f r Lind” or not, depends not upon the motive or 
the purposes of the plaintiff but upon the nature and 
effect of the decree. {Pa^e, C.J ^ Mya Bu, Stn^ Ba U 
and Dunkley, //.) V. E. R. M. C. T. ChkTTYAR v, 
A. R. A. R. R- M. Chetj’yar Firm. 12 Rang. 370 
= 1611.0. 619 = 7 R.R. 79 = A.I.R. 1934 Rang. 260 
(F.B.). 

-——(Rangoon), 01. 10 — '^Smt for land" — Meaning 
of— Suit to enforce mortgage. 

“Suit for land or other immovable property” meins j 
suits in which having regard to the issues raised in the 
pleadings, the decree or order will affect directly the 
proprietary or possessory title to land of other immova- 
ble property. A suit to enforce a mortgage is a suit in 
which the plaintiff a^ks the Court to sell the property in 
the event of the mortgage debt not being paid within the 
time allowed for redemption. The fact that the plaintiff 
asked for a decree for the amount due and for an order 
for sale only in the event of the mortgage money not 
being paid within the period allowed by the Court does 
not change the character of the suit. The plaintitf is 
suing for the enforcement of his mortgage and the decree 
which he obtains does directly affect the land. The 
plaintiff asked for a decree for Rs. 14,577 against 

Q. D.— 11—85 


defendants 1 to 5. He also sued for a declaration tha^ 
certain propeity was mortgaged to him and asked for a 
mortgage decree in respect thereof. Defendant 9 chal- 
lenged the right of defendants 1 to 5 to mortgage the 
property at all, and he claimed that the property belong- 
ed to him. 

fields that the suit directly involved the title to the 
land and was dearly a suit ‘‘for land” within the mean- 
ing of CL 10. (Case-law reviewed.) {Leach^ J.) BHAIYAT 
z/. Lim Chong Khan. 149 I.O. 940 = 6 R.R. 344 = 
A.I.R. 1934 Rang. 35. 

I " —(Rangoon), Cl. 10 — "Suit for land ’ — Mortgage 
' suit for sale — Mortgage by deposit of title-deeds. 

\ It cannot be doubted that in England a suit to enforce 
I a mortgage by foreclo>aie or sale would be regarded not 
j only as “substantially’’ a suit for land, but also as a 
suit which “touches the reality” aiul tlirectly affects the 
■ title to and disposition of the land In India also, it is 
j manifest that a mortgage is immovable piopeity and a 
suit to enforce a mortgage by sale of the Lind is a “suit 
' for land.” It cannot be reasonably contended that the 
; ("ourt acts “/;/ personam" in a mortgage suit, as the 
' Couit when it pas>es a preliminary decree or a final 
I decree does not lay any obligation upon the mortgagor 
! to do oi to refrain from doing anything. It merely gives 
' the mortgagor an option, whieli he may or may not elect 
I to exercise, to redeem the propeity in the manner therein 
' presenbed. The opei alive and essentia! ingredient in a 
deciee passed in a mortgage suit for sale is the order for 
sale. Where a nioitgage is created in Rangoon by 
deposit of title-deeds i elating to certain lands situate 
outside the limits of the oidinary oiiginal civil jurisdic- 
tion of the High Court at Rangoon, that Court has no 
jurisdiction uniler Cl. 10 of tire Letters Patent to enter- 
I tain a suit to enforce the mortgage by sale of the mort- 
I gaged land. {Pnge, C’./., Mya Bu, Sen, Ba U and 
; Dunkley, //.) V. K. R. M. N. C. T. CHKTTYAR v. A. 

' R. A. R. R. M. CmaTYAK Firm. 12 Rang. 370 = 161 
- I.C. 519 = 7 RR. 79--A.I.R. 1934 Rang. 260 (F.B.). 

[R. 12 R. 432 (435); 12 R. 690 (697).] 

I — ■ — (Rangoon), Cl. 13 — Judgment — Conditional 
i order setting aside ex paite dec tee. 

! An order was passed directing that the ex parte decree 
should be set aside on ceitain teims, viz., that the 
detendants would pay into Court within ten days a cer- 
tain sum plus certain co'>is. Before the ten days had 
completely elapsed, an appeal was filed against the order, 
i Held, that the order was not a judgment within 
I Cl. (13), Letteis Patent, and that no appeal lay from it. 
2 Kang. 469, Rel. on ; 6 Rang, 703 and 35 Mad. 1, Ref. 
{Baguley and Mackney. //.) ALAMU I’HUVANDAYAR 
V. K. N. L. CHEITYAR Firji. 151 I.O. 402-^7 R.R. 
70=ALR. 1934 Rang. 192. 

I (Rangoon), Cl. 13—" Judgment" — Meaning of 

! — Order of transfer made by High Court under S. 24, 

I C. P. Code. 

j In the Letters Patent of the High Com ts the word 
“judgment” means and is a decree in a suit by which the 
rights of the parties at issue in the '^uit are determined. 
The term “suit” in the Letter.s Patent includes suits 
instituted by a plaint or by an originating summons in 
the manner prescribed under the Kales of the Court. A 
final judgment is a decree in a suit by which all the 
matters at issue therein are decided. A preliminary or 
interlocutory jiulgment is a decree in a suit by which the 
right to the relief claimed in the suit is decided, but 
under which further proceedings are necessary befoie the 
suit in its entiiety can be determined. All other decisions 
are orders, and are not “judgments” under the Letters 
Patent, or appealable as such. Hence an order of the 
1 High Court under S. 24, C. P. Code, transferring a suit 
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LETTERS PATENT (Rangoon), Cl. 13. 


LETTERS PATENT (Rangoon), Cl. 37. 


from a subordinate Court to the High Court does not 
fall vsithin the aml^it of judgment in Cl, 13, Letters 
Patent. 6 K. 703; A.I.K. 1929 Kang. 41 Overr. 

{Pa^ey C.J.y Mya Jhiy Ba^uleyy Sen^ Afosely^ Ba U and 
Diinkleyy JJ,) DAYABHAI JlVANDASS v. MURUGAPPA 
Chettyar 13 Rang, 457-167 1.0. 1107 = 8 R.B. 
135- A.I.R. 1935 Rang. 267 (F.B.). 

—(Rangoon), 01. 13 — — Order on ap‘ 

plication for review. 

In a suit for specific performance of a contract for the 
.sale of land, a single Judge gave the plaintiff a decree 
and directed him to pay the money in ( ’ouit within a 
ceitain date. Another Judge subsequently extended the 
time but on an application for review of that order, he 
cancelled his own previcjus older and dismissed the suit 
on the ground that the plaintiff had not deposited tlie 
money in lime. This ordei is a “judgment'’ within the 
meaning <jf Cl. 13 of the Letters Patent and leave of the 
Judge is a condition precedent to the maintainability of 
an appeal therefrom. C.J.y Mann^ Ba and 

Ba^uleyy JJ.) MaUNG PO MYIT 7^ MaUNG 1*0 SlN. 
9 Rang. 31 = I.R. 1931 Rang. 153=131 1.O. 729 = A. 
I.R. 1931 Rang. 147 (F.B.), 

—(Rangoon), Cl. 13 — '‘'Judgment" — Order declar- 
ing invalid cet tain proxies used in a statutory meeting 
under S. l53, Companies Act. 

The order passed by a Judge in the orginal side declar- 
ing that ceitain proxies, used in a statutoiy meeting 
held under S. l53 of the Companies Act for tlie pin pose 
of approving a scheme of ai rangeinent, were invalid and 
that another meeting should he held, is a "‘judgment” 
within Cl. 13 of the Letters Patent and as such appeal- 
able. 31 C.W.N. 894, Ref. (Page, CJ. and Mya Buy 
j.) DAWSON 7/. Harmasji. 10 Rang. 189 = I.R. 
1932 Rang. 129 = 137 10. 444= A.I.R, 1932 Rang. 
96 

— (Rangoon), Cl. 13 — Jnds^ment— Order dispens- 

ing with security by teceivci in insolvency. 

An Older dueeting that tlie receiver of an estate in 
insolvency should not be requited to give scciuity for 
the co-ts of a suit filed by the insolvent and continued 
by till! receiver is not a ‘judgment’ within Cl, 13 of the 
Letters P.itent and is not appealable, {Page, C. J. and 
Mya Bu, J.) Jorhen v. Maung Ba Chit. 9 Bang. 
478 = I.R 1931 Rang. 318 --=1311.0, 750 -A.IR. 1931 
Rang. 286(1). 

-(Rangoon), Cl. Judgment—^*— Order 

staying hearing of suit. 

An order under S. 10, C.P. Code, staying the hearing 
of a suit pending the determination of the appeal to IIi^ 
Mrijoty in Council in another suit is not a “judgment” 
within the meaning of t’l. 13 of tlie I.ettei.s Patent and 
1 *, not apiieahible. An order so made doe.s not, and 
dots not purport to, “finally decide the rights of the 
parties” or “to put an end to the "^uit or proceeding so 
tai as the C(<uit before whi'h the suit or proceeding is 
pending is conceineil.” {Page, C.J, and Mya Buy J.) 
Maoan Gopal Bau.t.a V . The Chettiyar Firm of 
S. P.K.A.A.M. 12 Rang. 687 = 154 I.O. 774 = 7 RR. 
317 A.I.R 1936 Rang. 73 (1). 

(Rangoon), 01. lZ—'"judgmenr~-0/der grant- 
ing I eua to defend on certain conditions — C.P Code 
O. 37, K 3. 

An oidei granting leave to the defendant to defend 
the suit under the provisions of O. 37, C, P. Code, on 
condition that he pays into Court within a certain time a 
certain sum of money and furnish security for the 
balance of the claim to the satisfaction of the Court and 
that in the event of his failing t-j comply with the con 
dition, leave to defend will be withdrawn and the 
plaintiff will be entitled to a decree for the full 


amount claimed, does not amount to a “judgment” 
within Cl. 13 of the Letters Patent. It is an order 
which merely regulates the procedure in the suit and 
does not determine any right or liability as lietween the 
parties in the suit. (Page, C.J. and Mya Pu., J.) A. 
S. Chettiar Firm v. v. t. Veekappa CHE'nMR. 
13 Rang. 239 = 167 I.O. 778=8 R.B. 108 = A.IR. 
j 1935 Bang. 246. 

I (Rangoon), Cl. Jtidsmenl"~rest ami 

I scope. 

order to determine w’hether a ceitain order is a 
“judgment” or not, the test is finality in relation to the 
Court passing the order. An order passed on a preli- 
minary issue of jurisdiction allowing the suit to proceed 
is therefore not a judgment within the meaning of Cl. 
13 of the I.etters Patent. {Page, C.J. and Mya Bu, /.) 
Raman Chettyar v. junk of Chetinad, ltd. 
11 Rang. 19 = 1 B. 1933 Rang. 27 = 142 I. 0. 68 = 
A.I.R. 1933 Rang. 15. 
fR. 12 R. 687 (689) J 

(Rangoon), Cl. 13 — Older rejecting scheme 

under S. 153 of Companies Act. 

An Older i ejecting a scheme for the re-organization of 
the capital of a company is appealable both under 
S. 202 of the c:ompanies Act, and Cl. 13 of the I.etters 
Patent. 10 Rang. 189; 27 Bom. I,. R. 655 Foil. (PagCy 
C.J. and Cnnhffe, J) DaWSON v. IIorMASJI. 
10 Rang. 438 -I.R. 1932 Rang. 209 = 140 1.0. 133 = 
A.I.R. 1932 Rang. 164. 

(Rangoon), Cl. 13 — Suit for land — Suit rais- 
ing question of title to immovable property --Frame of 
suit as one for damages — Effect. 

Wheie the suit was to recover damages for the wrong- 
ful act of the defendants in preventing the pl.iintiff from 
lemoving the buildings and materials as under an 
agreement and also for .in injunction and the defendants 
pleaded that the buildings and materials belonged to him 
I held, that the suit related to immovable property and 
I should be filed in the Court having junscliction. Suit 
filed m the High Coiur, held incompetent for want of 
jurisdiction. In such cases the question of jurisdiction 
should be decided on the broad issue in the case. 
Meaning of ‘suit for land’ discus.'-ed. 54 C. 655, Ref. to! 
(Cunhffe, J.) SWAMI IyaH NaDAR v ThE 

Commissioner for the Port of Rangoon 9 

Rang. 13 = LR. 1931 Rang. 303 = 134 I.O. 511 = A I 
R. 1931 Rang. 109. 

(Rangoon), Cl. 35-Power of High Court to levy 

court fees on Original Side appeals. See GOVERN.MFNT 
OF India Act, s. 107 {e). 13 Rang. 166. 

(Rangoon), Cl. 37— “Final mder” — Order 

deciding cardinal issue and remanding others— Ap- 
pealable. See C.P. Code. S. 109 (a)— F inal order 
10 Rang. 499 = A.I.B. 1932 Bang. 189 


CKangOOn), Cl. 37~‘Final order’- Order of 

High Court dismissing petition for adjudication of 
debtor— Further appeal to l^rivy Council. See C.P. CODE 
Ss. 109 & 110— Final order. 12 Rang. 356 = 
A.l R. 1934 Rang. 292. 

(Rangoon). Cl. 37— ''Final ordeP'—Order re- 
fusing leave ta appeal in forma pauperis 

An order refusing leave to appeal in forma pauperis 
is not a “final order” and so not appealable to His 
Majesty in Council. (Page, C.J. and Brown, J.) 
Aisha Bee Bee v. Noor Mahomed lO Ranir 
604 = 141 I.C.. 277 (1) = I.R. 1933 Rang. 20 ( 1 ) = 
A.I.R. 1932 Rang. 192(1). 


(Rangoon), Cl. 37 — Leave to appeal in forma 
pauperis— A* dismissing abpUcatton — Appeal to- 
Prtvy Council . 
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letters patent (Rangoon), Cl. 39. 

No appeal to Privy Council can lie against an order 
of the High Court dismissing an application to grant 
leave to appeal in forma pauperis^ as such an order is 
not a final judgment, decree or order of the High ('ourt 
within Cl 37. C,J, and My a Bu, J ) VeRTAN- 

NESz'. Lawson. 167 I.C. 89 (1) = 8 RR. 70. 

(Rangoon), Cl. 39 — Leave to appeal in criminal 

cases — Grant of— Consideration — Admission of inad- 
missible evidence — [f a ground. 

The grant of the leave to appeal to His Majesty in 
Council is a step ancillary to the determination of the 
appeal, and the principles which regulate the ultimate 
decision of the appeal cannot obviously be ignored when 
an application for leave is examined. Leave to appeal 
is not granted “except where some clear depaiture from 
the requiiements of lustice’^ exists, nor unless “by a dis- 
regard of the forms of legal process, or by some 
violation of the principles of natural justice or otherwise, 
substantial and grave injustice has been done”. Mis 
direction as such, even irregularity as such , will not 
suffice. There must be something which, in the parti- 
cular case, deprives the accused of the substance of fair j 
trial and the piotection of the law, or which, in general, i 
tends to divert the due and orderly administration of j 
the law into a new course, which may be drawn into an i 
evil precedent in future. The admission of inadmis- 
sible evidence would, therefore, form no ground upon | 
vvhi^'h an application under Cl. 39 could be based, if i 
the coiiri;e of the trial was in no way thereby deflected. 
(Page, C, /.and Mya Bit, /.) SCOTT v. EMPEROR. I 
13 Rang. 141 = 157 I. C. 821 = 8 R.R. 116 = 36 Cr. 
L.J. 1232 = 1935 Or.O. 847 = A.I.R. 1935 Rang, j 

214. I 

(Rangoon), 01. 39 — Person convicted and sen- I 

tenced at High Couit Sessions — Application by, for j 
declaration that case is fit one for appeal to Privy 
Council - If lies. 

An application by a person convicted and sentenced 
at the Sessions of the High Court for a declaration 
“that the case is a fit one” for appeal to His Majesty in 
Council lies under Cl. 39. {Page,C.J- and Mya Bn, 
/) H. W. scorr v. Emperor. 13 Rang. 141 = 
157 I.O. 821 = 8 RR. 116 = 36 Or L.J. 1232 = 1935 
Or. 0. 847 = A.I.R. 1936 Rang. 214. 

LEX SITUS. See CONFLICT OF LAWS— LEX SITUS. 
LIABILITY. 

For Torts. See TorT. 

of Agents 

See (1) CONTRACT, AGENT, S. 211. 

(2) Principal AND Agent. 

—of Sons for Father’s debts. 

See Hindu Law— debts. 

— of Government. | 

See (1) c:ro\vn. I 

(2) Govt, of India Act, Ss. 29, and 30, 
and 32. I 

-of Guardian. See GUARDIAN AND WARDS I 

ACT, S. 41 (3). 

LIBEL. 

See (1) TORT- Defamation. 

(2) PENAL CODE, Ss. 499, 500. 

“LIBERTY TO APPLY.” 

See (1) C. P CODE, S. 92— CLAUSE IN SCHEME. 

(2) COMPROMISE— Consent order— “Liber- 

ty TO APPLY.” 

(3) Decree-Construction. 

LICENSE. Sec EASEMENTS ACT. SS. 52-63. 

■-Revocation of — Notice of. See EASEMENTS 

act (V OF 1882), S. 63. 

Licensee — Right of suit in own name. 


LIMITATION. 

A bare licensee cannot maintain an action in his own' 
name. Put when a licensee in possession of a piece of 
land has been using it as a courtyard, has cattle troughs 
and a platform in it, he can maintain an action against 
a person who, having no possesirion, interferes with the 
land and removes the cattle troughs. The plaintiff in 
such a case, even if the licence is not coupled with a 
grant, ha> sufficient posse^!^ory title to entitle him to sue. 
(^Snlaiman, C.J. and Baipai, J.) KaNTA TeWARI v, 
Sheo Narain Lal. 159 1.0. 44 = 8 R.A. 378 = 4 
A.W.R. 1277=1935 A.L.J. 123= A.LR. 1936 All. 
123. 

Right of burial — R/'eefton of tomb-stones. 

A license to bury includes the right to erect tomb- 
stones. {Young, /.) JHAO Lal V. Ahmudullah. 

149 I.O. 966 -3 A.W.R. 347 = 1934 A.L J. 248 = 6 R. 
A. 1006=18 R.D. 167 = 15LR. 179 (Rev.) - A.I.R. 
1934 All 335. 

LICENSE OR LEASE. See Lease or Licence 
LIEN. 

See (1) Aitorney’s lien. 

(2) Contract act, s.s*. 95 and l7l. 

(3) Legal Praciitioner— Lien. 

(4) T. P. ACT, S. 55 (4). 

LIFE ESTATE. 

See (1) Deed— CON.STRUCTION— Gii*t. 

(2) Grant — Resumption. 

(3) T. p. ACT, S. 14. 

(4) Will. 

LIFE INSURANCE. INSURANCE. 

LIGHT AND AIR. 

See (1) Easement. 

(2) Easemen'is Act,vSs. 15, 33. 
LIMITATION — Acquisition of title— Onus of proof — 
Necessity for actual possession. See ADVERSE POSSES- 
SION— ONUS OF PROOF. 155 I.O. 122=A.I.R. 1936 
Pat. 264. 

'Appeal —Deduction of time — Time spent in 

review proceedings. 

For purposes of appeal, the time taken in review' pro- 
ceedings ought to be deducted. The fact that the review' 
application is unsuccessful does not affect this rule. 
(^Irving, F.C.) NARINDAR SiNGH v. MT. SmiB DEVI. 

11 Lah.L.T. 37. 

Appeal from detree of Conuil-Gencral passed 

under furisdiction tested by King's Ordcr-in-Council — 
Duty of Consul General. 

Where an appeal from the decree of the Consul- 
General is presented, his duty is only to take the memo- 
randum of appeal when it js pie^cMited to him and trans- 
mit the same together with other papers to the High 
Court. He cal'* not decide whether the appeal is barred 
by time. It is only when the appeal comes on for 
hearing that the question of limitation can be taken. 
(^Harrison and Addison, J J f) KaNHAYA I.AL SaR- 
DHA Ram V. Baldeo Das. 14 Lah 666 = 6 I.R. 
(Lah.) 163 = 146 I.O. 46 = 34 P.L R. 937 = A. I.R. 
1933 Lah. 681. 

• Appeal — Presentation — Vakalatnama not contain 

ing particulars — Correction after expiry of Period for 
piesenting appeal — Validity of pi esentation. 

The Counsel who presented an appeal had a power-of- 
attorney from the party but his name had not been en- 
tere»l in it nor was it specified in the heading for which 
of the parties the Counsel appeared. The power-of- 
attorney was however signed both by Counsel and the 
party. The defect was pointed out to the Counsel and 
was rectified by him but after the period for filing the 
appeal had expired. 

that the omission regarding proper authoriza- 
tion was merely accidental, that it did not invalidate his 
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LIMITATION. 

acts and that the appeal should be deemed to have been 
properly filed on its first presentation. 19 I.C. 674, Not 
Foil, {jat Lai, /.) MaNGAL SlNGH v. lUBU SlNGH. 

I.R. 1931 Lah. 882 --- 134 I C. 114 = 33 P.L.R. 74 = A. 
I.B. 1932 Lah. 134. 

Appeal prima facie time barred — No ex pi ana 

Uon of delay or prayer for condonafton — Court* s power 
to reject. 

The ('ouri has power to reject summarily an appeal 
which IS facte lime barred and which contains 

no explanation of the delay or any prayer for condona- 
tion. {Grille, y.C.) HaLWANT kAO v. HaLMUKUND. 
1651.0. 688-7 RN. 196-A.I.B. 1935 Nag. 109. 

■ -—Application for excLUtion— Kent deciee — Adj»isi | 
ment by agreement — Whether period of limitation can 
be extended by agreement between parties. See B. T. i 
ACT. SCH. Ill, Akt. 6. 39 C.W.N. 1036. i 

/liir of — Effect. ! 

Bajpai, y. — When a period of limitation is prescribed i 
for tlie institution of a particular suit, it rloes not create i 
any right in favour of anybody; but simply presciibfts | 
that a suit of that nature has to lie filed vNithin that j 
pailicular period and if it is not so filed, the remedy is \ 
lost although the riglit remains. ( Snlatman, A.C.J., \ 
Maker jt. Boys, A'lnjt and Bajpat^ //.) RAM Kakan ' 
SiNC.ii 70 Ram DAS Sin(;h. 54 All. 299= 136 I.C. | 
146 -I.R 1932 All. 145-1931 A.L.J. 1018-16R.D. 1 
815-A.I.R. 1931 All. 635 (P.B.) , 

- ' " ‘Bar of — Effect. 

The rule is now well settled that lapse of limitation ! 
.ipait from S. 28, bars only the remedy and does not | 
extinguish the title of tlio claimant. {Hanerjt and | 
Ntamaiullah, JJ.) MaHOMKD KaZA AHMAD v. ■ 
Zahouk Ahmad. 52 All. 979 = I.R. 1931 All 463 
-132 1.0. 21 = 1930 A.L.J. 1416 = A,I,R. 1930 All. 
868. 

'Bar of — Effect — Only the remedy barred , 

Per Sul at man, A.C.J. — Limitation only bars the j 
remedy and does not extinguish the debt. {Sulaiman, \^ 
A.C.J. and Niamatullah, J.) AlJDUL RAKIQ 7'. j 
Bhajan. 63 All, 963 - I.R. 1932 All 296-137 I C. ; 
243= 1932 A.L.J. 77 - A I.R. 1932 All 199. j 

— “^Breach of con tract — Covenant tn lease rei^ai littii^ 1 

additional rent — Abandonment by landlord — Bar of i 
claim. 

A lease provided that after a certain period the lessee : 
should c.mse the land to be meaMired and pay additional 1 
lent for the excess land held by him, but no steps for • 
measurement were taken by the landloril for over 70 
years. In a suit by the landlord after the period of 70 > 
years for additional rent, i 

Held, that it the law of limitation is to apply at all i 
upon the footing th.it the cause of action aiose inimedi- 
ately after tlie c(»utiact was broken in the sense that the 
measurement did not take place at the appointed time, 
whatever peiiod of limit. ilion might h.ive been appio- 
priate that period h.is long since elapsed at the time of 
the institution of the suit and that the claim would not 
be sustained. {Costello and Jack, //.) KaMDAS 
Durr 7^ Harkndka Nath Mukkkjee. I.R. 1931 
Cal 632 = 53 C.L J. 626 = 133 I.C. 104-A.I.R. 1932 
Cal 243. 

Burden of proof — Suit for recovery of deposit — 

Plaintiff* s cace prima facie wtihtn time — Defenfant 
must plead and prove that particular demand was m ide 
and refused beyond period of limitation. 

When the plaintiff's suit is prtma facte within lime, 
then if the defendant alleges that it is not within limita- 
tion it is for him to make out such a case. If the 
defendant wishes to defeat the claim of the plaintiff on 
the ground of limitation then it is absolutely necessary 


I LIMITATION. 

for him to plead that on account of a pailicular demand 
made by the plaintiff, the cause of action had accrued 
not on the date alleged in the plaint but on some previ- 
ous date, and on that ground the suit was not within 
limitation. ^Voimi^and Rachhpal Sin^h, J J.) MT. 
Lugdi V. Har Prasad. 154 I.C. 416 = 7 R.A. 764 = 
3 A.W.R. 176 = A.I B. 1934 All 11. 

Combination of claims — Separation for purpose 

of limitation. 

A combination of claims in one action can be split 
into its component parts each of which conies under its 
own rule of limitation. {Shadt fal, C.J. and Walker, 

y.) Bhima Mal & Sons v. Rahmatullah. 130 
I.C. 674= A.LR. 1931 Lah. 309. 

Company — Death of contnbutoi y — I /npleadinjtj^ 

/ egal representatives . 

On the de.ith of the contributory, the personal re- 
presentatives of the contiilmtory automatically became 
liable inste.id of the deceased conlribiilory. No appli- 
cation for the purpose is necessary and consequently no 
question of limitation aiises. {Bhidc, J.) PUNJAB 
SINDH CHHATAk V. LAHORE B\NK, LTD. 141 I.C. 
168-I.R. 1933 Lah. 76 - 34 P.L.R. 79-A.IR. 1932 
Lah. 648. 

■ Company — Winding'- up —Limitation in favon' 

of debtois. 

As regards the apiilication of the statute of limitation 
there is no analogy between the position of a debtor to, 
and a creditor of, a company in liquidation; nud the 
VNinding up cloes not prevent the st.itute tror.i mnning in 
f.ivoiir of pel sons indebted to the company. {Lord 
Russell of KtUowen.) HaNSKAJ Gur i A ?;. OFEIGIAL 
Liquidators of the dkhka i>tuN-MussokiE Tram 
CO. 60 LA. 13 = 64 All 3067 = 37 C.W.N. 379 = 
1933 A.L.J. 175 = 1421.0. 7 -I.R. 1933 P.O. 43 = 35 
BomLR. 319 = 37 L.W. 445 --57 0 L J. 166= 1933 
M.W.N. 190= A.I.R. 1933 P.C. 63 -64 M.L.J. 403 
(P.C.). 

[Appl. 55 A,9l2(F.B.)] 

Compiit.ttion — Mortgage-deed — Provision for 

payment of interest annually — Effect of — Suit foi inter- 
est — Cansf of a.:tion. Sec MORTGAGE— CONSrRUC- 
TlON. 67 M L.J. 663. 

Computation — Siispensiim of time — Suit and 

decree on second mortgage —Subsequent suit on first 
mortgage — Decree ami purcdiase by first mortgagee — 
Suit against moitgagor and third party purchaser in 
possession under pui chaser in execution of decree on 
second mortgage —Maintainability after 12 years after 
money became payable— Deduction of lime— Right to. 
See MORT(;aGE— PRIOR AND SUBSFOUENT. 38 C. 
W.N. 1178. 

Continuing nuisance —Obstruction to right of 

way. 

. Obsti action to a right of way being a “continuing 
I nuisance,” limitation does not apply to such a case, 
i {Patterson, J.) APTABUDDIN KHA V. JOHAR ALI 

1 Kazi. 155 I.C. 76 = 7R.O. 657 -60 C.L. J. 213 = A. 
I.R. 1936 Cal 201. 

Contract saving limitation— Whether can be 

j pleaded. 

No one can contract himself out of the statute of 
limitation aiul consequently where the result of a com- 
promise is that the limitation provided by law is extend 
ed it is open to the judgment-debtor to plead that the 
decreee- holder’s application was barred by limitation. 
{Snlaiman, Mukerjt and Boys, JJ.) GOBAKDHAN DaS 

V, Dau Dayal. 64 All 673 = I.R. 1932 All 467 = 
138 1.0.683 (2) = 13LR. 199 (Rev.) = 1932 A.L.J. 
366 = 16 R D. 293=A.I.R. 1932 All. 273 (F.B.). 
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LIMITATION. I 

“"" “Limitation — Co-sharers — Allotment in partition | 
to one of land in the possession of another — Suit for | 
recovery of— Stalling point. See CO-SHAKER— PARTI- I 
TION. A.I.R. 1935 Pesh. 97. i 

C vs hirers — Sttti by one for declaratton of title j 

as against another — Cause of action, \ 

Obiter, — In the case of ro shaiers, an ouster by one 
them gives a fiesh cau<e of action, from that date. ; 
{Middlciony J.C. and Almond, A.J,C.) DARAZ KIIAN 
V, Sadozai. 159 I.C. 254-8 R.P. 78 = A.I.R. 1935 : 
Pesh. 163. I 

Date of institution — Suit filed with insuffiiient \ 

Court- fee — Deficiency made up after limitation. ! 

Where a plaint is pre^sented with insufficient Coiiit- ' 
fee and the deficiency i.-» made up only after the peiiod i 
of limitation and after the timeallovNed by the Court. ; 
the plaint must bo deemed to have been validated only 1 
on the day on which the deficiency is made up. (Rama- 
chanira Rao and Shankarauai ayana Ran, J J,) 

THIMME Gowda 7L MURIGAPRA. 12 MysL.J. 521= : 
39 Mys.H.C.R. 850. 1 

■ “ Dead man — Insertion of name as defendant — , 
Effect against 7 etdo-iV. i 

The mere insertion of the name of a peison who is i 
dead long before the institution of the suit in the array j 
of defendants does not save limitation against his widow I 
and heir who is not impleaded in the suit {Ttk Chami, ’ 
/.) K ARAM Singh 7^ Mt. Mava Wanti. IR. 1932i 
Lah. 710 -=140 1.0.387 -A.I.R. 1932 Lah. 692. | 

‘^DcUrmimUian — 7Vf/j — Eotin of remedy, ; 

The article of the Limitation Act applicable in any | 
proceeding is the article that ielate=? to the form of ; 
remedy which the plaintiff seeks and not the article : 
applicable to some other claim which the plaintiff might i 
also have made. {Stone and Walsh, J J.) CHENNAMMA ' 
7. MANGAMMA. 168 I.C. 121-1936 M.W.N. 1154 : 
= 42 L. W. 535 = A.I R, 1936 Mad. 709. I 

Kniitish faw — Applicability. \ 

The English Law of limitation cannot be applied in i 
India. {Mukeiii and Young, JJ.) JaGNPUK SUGAR | 
Factory, I/ri> , in the matte 1 of. 3 A.W.R. 222. I 

Exec ution application -nismisval for default — ; 

Subsequent apiilicatinn after limitation — barred. See ' 
Choi a Nagpur Tenancy Act (1908), s. 181 . A.I. 
R. 1934 Pat. 237. 

-Exemption from — Ground for — Not stated in 

execution application — Paitynot entitled subsequently 
to lely on it. j 

Where a pc-r-son relies upon a particiilai ground as i 
reviving limitation for an execution application, it is in- j 
cumbenl upon him to specify that ground in the appli- 
cation. If he fails to do so, it is not open to him to 
take advantage of it subsequently. {Rupchmd, J.C, 
and Mehta, A. J.C,) KaUANDAS BaI.CHANDt^. MaHO- 
MED Khan. 147 I.C. 30-6R.S. 183 = A.I.R. 1933 
Sind 365. 

—Exemption from — Suit by ex-minor — Claim to 
exemption from limitation on ground that he attained 
majority w'ithm three years of suit — Onus of proof. See I 

Burden of proof— Attainment of majority. I 

60 O.L.J. 391 = A.I.R. 1936 Cal. 228. 

.Mortgage — Bar of limitation — Applicability to 

plea in defence. 

There is no limitation against a defence. There is 
nothing to prevent a mortgagee whose claim on an 
earlier mortgage is barred by limitation from setting it 
up as a shield in defence of his possession of the pro- 
perty in a suit by an intermediate mortgagee. 6 O.L J. 
270, Kef. {Raza and Btsheshioar Nath, J J.) KaN- 
HAIYA LAL GulaB SinGU. 7 Luck. 656-l.R. 
1032 Ottdh 304 = 138 I.C. 206 = 9 O.W.N. 387 = A.I. 
R. 1933 Oudh 9. 


LIMITATION. 

Mortgage — Ptior mortgagee setting up his rights^ 

as shield — No limitation. 

There is no limitation for the prior mortgagee setting 
up his rights as a shield against the puisne mortgagee. 
{Bishesliwar Nath and Pul Ian, JJ.) Ma THU R A PRA- 
SAD Z>. Ghanshiam Das. 8 O.W.N. 179 = I.R. 1931 
Oudh 319-132 I.C. 767-14 O.L.J. 233 -A.I.R. 

1931 Oudh 157. 

[R.9 I.uck. 475(478).] 

■ - Natuie of plea. 

Limitation is a (^iieslnui ijf nroceduie and not one of 
jurisdiction. A wrong decision whether express or im- 
plied on a question of limitation lioes not oust the juris- 
diction. ( '^ulaiman, M itkerji and Boys^ J /.) GOBAR- 
dhan Das 7/. Dau Dayal. 64 All. 673-IR. 1932 
All. 467=138 10. 683 (2) = 13 L R. 199 CRev.) = 

1932 AL.J. 385-16 R D. 293 = A.I.R. 1932 All. 
273 (F.B.). 

'Person bein^ in possession — Bar of It mitation , 

A parly in posscNs’on cannot bo prejudici.dly affected 
by the law' of limitation {Addison and Bhule,JJ,) 
Daup Singh ?•. Sikh Gukuwara Parbanuhak 
('ommittee, Amritsar. T.R 1931 Lah. 645- 132 
IC. 661 = 32 P.L.R. 479 -A.I.R. 1931 Lah. 668. 

Plea of— Appeal. 

A plea of limitation which is apparent on face of le- 
cord can be taken m ajipeal, tliough not taken in trial 
Court, where <-11011 plea ha‘< not been waived. {Daltp 
Singh, Jl) Ram ( hand Di wan Chand. 147 
I.O. 607 (D- 6 RL. 398 (l)-A.I.R. 1933 Lah. 
1044 (1). 

Plea of — When open in appeal. 

A que‘-lion of limitation, whicli aii'-cs from the facts 
of the l a^e, can be raised at any stage of tlie proceeding 
and, if so raised, must l)o considered and dccldeil even 
by the AppcJlale Couit. 53 All. 65 (PM>.), Dist. 
{Staphs, A.JC.) MaHARAJ SaI 7/. KEPAR NATH. 
6 1 R.( Nag.) 34- 1441.0 948 =29 N.L.R, 272 = A. 
I.R. 1933 Nag. 130. 

Rtzision— Application to Court of Financial 

Com m i s SI oner , Pun jab — Ti me limit. 

No peiiod ot limitation is fixed for the exeuise by the 
Financial Commisr^ioner of his power of revision, but it 
is to be expelled that the apjilicant will exeicLedue 
diligence ami unless special t ause is shown thi- Commis- 
sioner will not admit an application foi levi'^ion after 
the period of 90 ilajs fixed foi .m .ippeal. {Irving, E' . 
C.) JAGIR Chand 7 ^ (iuLAU. 11 Lah.L.T. 16. 
Revision petitions. 

Although it is not a matter of law’, but it is a matter 
of uniform practii'c that (ivil revi'-inns are entertained 
only if they are filed within three months of the date of 
the order sought to be revised. {Fazl Alt. J.) KeSHO 

Prasad v. Mohkndra Prasad. 147 I.C. 2U0 = 6 
R.P. 347 = 16 Pat.L.T. 166= A I.R. 1933 Pat. 682. 

— ‘Starting point— Aw’ard — Execution — Failure of 
award— Application after three years of making of 
jiwMid — If barred. See ARBITRATION Act, S. 15. 

61 O.L J. 616. 

Starting point — Money due under bond — Joint 

and sejiernl promisors — Demand on one — If operates 
against all — Suit against the others — Starting Point of 
limitation. 

A demand upon one of several joint and several 
promisors does not amount to a demand on the others 
also, so as to make time commence to run against all. 
Consequently proot of debt due under h bond as against 
one joint piomi«or in insolvency does not in any 
way affect the creditor’s rights against the other promi- 
sors, and time does not commence to run against the 
latter until an actual demand is made on them . 
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LIMITATION. 

{Beasley, C,J,) NaGENDRa IyeR v. SubbuRAM- 
ACHARI. 168 I.O. 1133 = 1936 M.W.N. 688 = 42 L. 
W. 687 --A.I.E. 1935 Mad. 1065. 

Starting point — Partition by Revenue Court — 

Refusal to alter entry in accordance \Nith Cavil Court 
judgment — Suit for declaration — Denial of title by 
defendant — Cause of action when arises. Bee PUNJAB 
Land Revenue act, S, 1i 7. 1521.0. 821 = A.I.R. 
1935 Lab. 63. 

’‘Tacking — Different title pleaded for different 
periods. 

In 19l5 the plaintiff set up a ta^ir right but the legal 
proceedings then instituted resulted in a decision in 
1921 that the land was raiyati. The defendant subse- 
quently contended that they had a right to hold the land 
rent free. In 1928 the plaintiff instituted a suit for rent 
and damages. 

Held, that the title pleaded by the defendants in 
respect of the tw'o periods was totally different and the 
two periods could not be added together for purposes of 
limitation. {Agraivala, /.) ShaMU llHAGA'l z/. RAM 
Dass Bhagat. 6 I.R. (Pat ) 289^146 I.O. 811 = 
A.I.R. 1934 Pat. 31. 

LIMITATION ACT (IX OF ld0S)—Appltca5ility^ 

Aiuards, 

The Limitation Act is certainly applicable to arbi- 
tration proceeding-j but it <loes not necessaiily follow 
that awards which have not been decided in accordance 
with the Limitation Act are on that account invalid. 
{Curgtnven and Cornish, //.) S.C.T. AL. ALAGaPPA 
Chkttiar V. S.S. (M'. Chidambaram Chettiar. 
I.R. 1931 Mad. 762 (2) = 133 I.O. 622 (2)---1931 
M.W N. 461-34 L.W. 607=A.I.R. 1931 Mad. 619. 


LIMITATION ACT (1908). 

In determining the proper article of the Limitation 
Act applicable to a suit w'hat has to be considered is 
the “true effect of the suit and not its formal or verbal 
description.'* {Bhtde and Din Mahomed, //.) MiLKHA 
Singh v. Ram Kishen. 154 1.C. 988 ^7 R.L. 622 = 
37 P.L.R. 363 = A.I.R. 1934 Lab. 726. 

Const ritcti on. 

It is an established rule of construction th.it a general 
1 a*‘ticle does not govern when there is a particular article 
to cover the case. 42 Cal. 85; A.I.R. l925 Lah. 478 
and A.I.R. 1925 Pat. 765, Ref. {Niyogi, AJ.C.) 
Krishna v, Sitaram. I.R. 1931 Nag. 61 = 130 I.O. 
157 = 13 N.L.J. 209 = A.I.R. 1931 Nag. 47. 

■■ Const rucit on . 

j In construing the provisions of the Limitation Act, 

I equitable considerations are out of place and the strict 
grammatical meaning of the w'ords is the only safe 
I guide. {Miiter and JliC. Chose, JJ.) ASHUTOSH 
Choudhury V, Kumed Kamini Das. I.R. 1933 
Cal. 617=144 1.C. 160 = A.LR. 1933 Cal. 422. 

Construction — Date of decree — What ts — Trial 

court judgment or affirming judgment of appellate 
court, 

\ When an appeal is taken against a decree, the decree 
! of the lower courts becomes merged in and is superseded 
i by the decree of the Appellate Court and for purposes 
! of limitation time runs from the date of the decree 
' which is capable of execution, that is the appellate 
! Court’s decree even in cases where the appeal dismiss- 
ed. 6 Pat. 24; 36 All. 250 and 4 Rang. 562, Ref. 
{Heald and Sen, JJ,) ABDUL Karim v, MaUNG San 
; Kyaw. I.R. 1932 Rang. 74=136 I.C. 858=AJ.R. 

I 1932 Rang. 54. 


“ 'Applicabtlity to defences —Suit on lease deed — I 
Plea that deed zvas obtained by undue influence and 
misrepresentation — Limitation, 

A defendant is not ppecliided from urging by way of 
defence to a suit on the basis of a lease deed that the 
instrument on which the action is brought ought not to 
be enforced on equitable grounds such as undue influ- 
ence. fraud or misrepresentation, although a suit by 
him to have the instiument set aside or cancelled would 
then be barred by limitatK^n. The r.imitation Act refers 
only to the lemedy of a plaintiff and not to his rights, 
but it does not refer at all to the case of a defendant. 
The object of the Act is to prevent a party from putting 
forward stale or antiqu.ited demands; but a ground of 
defence Cannot become stale or barred by limitation. A 
defendant may, therefore, put forward any defence, 
though defence 'as a claim made by him maybe time- 
baii^^d on the date it is raised. And wdien the title of a 


Construction — Equt table const derations. 

The fixation of periods of limitation must always be 
to some extent arbitrary, and may frequently result in 
hardship. Hut in construing such provisions equitable 
considerations are out of place, and the strict grammati- 
, cal meaning of the words is the only safe guide. {Sir 
, Dmshah Mulla.) NaGENDRA NATH DeY v. SURESH 
I Chandra Dey. 59 I.A. 283 = 60 Cal 1 = I.R. 1932 
I P.C. 196 = 137 I.C. 529 = 36 C.W.N. 803 = 34 Bom. 
; LR. 1065 = 1932 A L.J. 643 = 55 C.L.J. 528 = 33 P. 

: L.R. 621 = 36 L.W. 7=1932 M.W.N. 817 = 9 O.W.N. 
681 = A.I.R 1932 P.C. 165 = 63 M.LJ. 329 (P.O.). 

; Construction — Principles — Discretion of Court 

to relieve on grounds of hardship. 

In the matter governed by the Jamitation Act, which 
' in some lespects gives the Couit a statutory discretion, 
I the Court has no general discretion, outside the limits 
' of the Act, to dispense with its provisions or to relieve 


peison in possession is challenged, he may set forth any 
defence m favour of his right to the property and the 
statute will not run so as to prevent him from setting 
forth any such relief. {Rangnekar, /.) GOPAL BHAU- 
rao V. Jagannath Pandit. 69 Bom 602 = 8 R.B. 
175 = 1691.0.213 = 37 Bom.L R. 471 = A.LR. 1935 
Bom. 326. 

Applicability — Proceedings under Punjab TeU'- 
aricy ,4c t. 

i he Limit. ition Act and ihe Code of Civil Procerlure 
should, as far as possilde, be construed together as 
being .illied gener.il acts of procedure, the two acts are 
in part materia. To the extent, therefore, to w’hich 
justice, equity and good conscience will allow, it is pro- i 
per to apply the Limitation Act by analogy to proceed- 
ings where any section, rule oi order of the Code of 
Civil Procedure has the force of a rule under the Punjab 
Tenancy Act. {/atii, F.C.) Sardar Ali ShaH 7 >, 
Bhudhu ram Khanna. 14 Lah.L.T. 16. 

Art tile applicable to suit— Hozv determined. 


a suitor form the operation of the Act in a case of 
hardship or mistake. (Lord Tomlin f) MaQBAL 
Ahmad v. Onkar pratap Narain Singh. 62 I. 
A. 80 = 67 All. 242 = 7 R.P.C 191 = 37 P.L.R. 396 = 
37 Bom.LR. 633 = 1936 A.W.R. 616 = 1936 O.W.N. 
527 = 156 I.O. 205 = 1935 A.L.J. 678 = 39 O.W.N. 
640 = 41 L.W. 629 = 1936 M.W.N. 438 = 61 C.L.J. 
267= A. I.R. 1936 P.C. 86 = 68 M L J. 665 (P.C.). 

■ ^ •Construction — Tzuo Articles applicable. 

As between two Articles that are applicable to the 
case, the more specific Article will aoply. {Ntyogi, 
A.J.C-) Jairam Z/. Bhil.aji. 27 N L.R. 152=I.R. 
1930 Nag. 361= 127 I.C. 889 = A.I.R. 1930 Nag. 300. 

Construction — Tzvo Articles applicable. 

In giving effect to a statute of Limitation if two arti- 
cles limiting the period for bringing the suit are wide 
enough to include the .same cause of action and neither 
of them can be said to apply more specifically than the 
other, that which keeps alive rather than that which bars 
the right to sue should generally, apart from other equita 
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I.1MITATI0N ACT (1908), S. 2. 

ble considerations, be preferred. 4 Pat. 448, Foil. 
(^Niyogi, A./.C.) Jaipam v. BHILaJI. 27 N.L B. 
152 = I.R. 1930 Nag. 361 = 127 I.O. 889 = A.I.R. 1930 
Nag. 300. 

— 'If exhaustive — Proinsions as regards exclusion 
of time. 

The provisions of the limitation Act as regaids the 
exclusion of time are exhaustive, and it is not permissi- 
ble to supplement or to add to those provisions. If a 
suit or an application does not fall within any one of the 
sections that prescribe about the exclusion of certain 
period in the computation of the period of limitation, the 
time must be computed from the date prescribed in the 
third column of the Schedule, and no principle outside 
the Limitation Act can be appealed to as a justification 
for the exclusion of any time. There is no sanction in 
law to invoke in aid principles of equity to enlarge the 
period of limitation by excluding some time in comput- 
ing the peiiod of limitation, for which no authority is to 
be found within the four corners of the Limitation Act. 
{Thom and Iqbal Ahmad, //,) MaHOMKD YuNIS z/. 
Tilok. Chand. 153 I.C. 1058 =7 R A. 661 (2) = 4 A. 
V/.R. 1352 = 1935 A.L. J. 201 = A.I.R. 1936 All. 323. 

■ Object of Act — Nature of bar of hmttaiion. 

The object of the law of limitation is not to give a 
right where there is not one, but to interpose a bar after 
a certain period to a suit to enfoice an existing right. 
The bar is created against a suit to enforce an existing 
right. It does not extinguish the right but the right 
though existing becomes unenforceable in Court. 
{Sulaiman and Young, //.) BHAJJA z/. MAHOMED 
Said Khan. 54 All. 625 = I.R. 1932 All 397-= 138 
1.0. 396=1932 A.L.J. 489 = A.I.R. 1932 All. 543. 

— - •provision of law applicable — Plaintiff'^ claim as 
the test. 

In determining the particular article of the Limitation 
Act applicable to a case much depends on the nature of 
the plaintiff’s claim. If the plaintilf is entitled so to 
frame his suit as to make a certain article giving a 
favourable period of limitation applicable, it is not a 
valid objection to say that he could have framed it 
otherwise so as to make a less favourable article appli- 
cable. {Pull in and Niamatullah, J J.) ZlA UddIN 
Ahmad Khan v. Akbar Ali. I.R, 1932 All. 262 = 
136 I.C. 829 = 13 L.R. 152(Rev.) = 16 R D. 373 = 
1932 A.L J. 317 = A.I.R. 1932 All. 358. 

•Scope. 

The law of limitation only bars remedies and does not 
extinguish rights apart from S. 28 of the Act, {Addison 
and Bhide, J J.) DaLIP SlNGH v. SlKH GURDWARA 
Parbandhak Committee, Amritsar. I.R. 1931 
Lah. 646 = 132 I.O. 661 = 32 P.L.R. 479 = A.LB. 1931 
Lah. 668. 

— -Scope — If exhaustive of the grounds of exemp- 
tion from limitation. See LIMITATION ACT, S. 3. 62 

Cal. 66. 

S. 2 (6) — * Easement ' — Profit a prendre — Right 

to cut bamboos in another's land — Nature of. 

What is known as a pfofit a prendre in England is 
included in India in the term “easement,** as defined in 
S. 2 (5) of the Limitation Act. A right in favour of 
one person not being a tenant or licensee, to cut trees, 
such as bamboos, standing on the land of another — 
between whom and the former there is no relationship — 
w'ould be what is known as a profit a prendre in gross, 
and such right is an ^‘easement” under S. 2 of the Limi- 
tation Act. {IVort, /.) JaNGBAHADUR SINGH v. 

Thithar Singh. 166 I.C. 966 = 7 R.P. 663 = 16 P. 
L.T. 192=A.I.R. 1936 Pat. 188. 

Sa. 2 (5) and 26 — Easement — Profit a prendre — 

Right to fish. 


1 LIMITATION ACT (1908), S. 3. 

j A mere right to fish not excluding the rightful owner 
, is a profit a pi end n .md falls v^ithin the definition of 
j easement given in S. 2 (5) of the Limitation Act and 
I may be a:quired by 20 years* uninterrupted enjoyment 
j under S. 26. {Fazl Ah, /.) KaMHARY PAL v. NIDHI 
I Mahanty. 6 R.P. 473 = 148 I.C. 431 = A.I.R. 1934 
Pat. 420. 

S. 2 (8)— — lYatandar, 

A succeeding w.itandar claims under his predecessor. 
So adverse pixssession against the pievious holder 
operates eqii.illy as bai to a suit by the successor against 
the vendee of watan lands. {Patkar and Shtttgne, J /.') 
Tuka V. Ganu. 66 Bom. 21 = I.R. 1931 Bom. 129 = 
129 I.C. 145 = 32 Bom.L.R. 1398 = A.I.R. 1931 Bom. 
24. 

S. 3 — Appeal filed with decree copy tnsufjictenily 
stamped — Return and t e filing ivith proper stamp heyona 
limitation — Appeal, tf barred. 

Where the appeal is filcfi within limitation but with- 
out the copy of the decree appealed against being suffi- 
ciently stamped and the same is returned and filed again 
with proper stamp but out of limitation, the .appeal is 
barred by time. {Dm Muhammad, J.) Mahomed 
Fazal Elahi V, Ram Lal. 7 R.L. 364 = 153 I.C. 64 
= 37 P.L.B. 124 = A.LB. 1936 Lah. 124 (2). 

S. 3 — Apphcabtlity — Claim of liquidator under 

Burma Co operative Societies Act (1922), S. 47. 

S. 3, Limitation Act, does not apply to the case of a 
claim by a liquidator under S. 47, Burma Co-operative 
Societies Act, bec.uise such a claim would ordinarily have 
to be made in a Court of law, on whom S. 3 of the 
Limitation Act is binding. {Chart, Maung Ba 
Latz^. The I.iquidator, Kkmmkndine Thatha- 
NAHITA CO OPERATIVE SOCIF/I Y. 8 Rang. 581--= I.R. 
1931 Rang. 119 = 131 I.C. 55 = A.I.R. 1931 Rang. 72. 

-S. 3 — Application for leave to sue in in forma 

pauperis — Rejection — Subsequent suit with Court fee — 
Date of p^e^entation — If relates back. See C. P. CODE, 
S. 149. A.I.R. 1935 Mad. 878. 

S. 3 — Basts for determination. 

Limitation must be dependant to some extent on the 
form .and substance of the plaint. {Daltp Singh, J.) 
Mr. Umri z/. Ralu. 6 I. R. (Lah.) 98 (2; -145 I.C. 
I 343=84 P.L.R. 841 = A.I.R. 1933 Lah. 491. 

"" ' S. 3 — Date of institution — Suit under S. 77, 
Registration Act — Defendant lunatic — Absence of guar- 
dian ad litem — Effect. 

Registration of a document having been refused on 
3 11-1928, a suit w’as instituted on 1-12 — 1928 under S, 
77 of the Registration Act. The defendant who was a 
lunatic died on l5 12-1928, without a guardian ad litem 
having been appointed .it all. His heiis were sub'^tituted 
; on 18-1-1929. 

I Held, the suit was instituted on 1-12-1928 and not on 
i' 18-12 1929, when the heirs of the dece.ased defendant 
; were substituted, it cannot be said that because there 
' was no guardian ad litem appointed for the lunatic 
I defendant, there was no leg.illy instituted suit .igainst 
I him. ( Henderson, J I) PraSANNA RAM GhdSH v. 

AnfaR Ai.i. 163 I.C. 621 = 7 R.C. 388 =38 C.W.N. 
1 900 = A.I.R. 1934 Cal. 833. 
j S. 3 — Duty of Court. 

I It is the duty of the Court under S. 3 to see that a suit 
: is not barred by limitation. A general finding that a 
I suit is not barred by limitation may become inconclusive 
j if on the finding of further facts it is discovered that 
j some other article is applicable which bars it. {Sulai- 
\ man, A.CJ. and Bijpai, /.) ShaRIFUL HaSAN v, 

, Lachmi Narain. 136 I.C. 668 = I.R. 1932 All. 94 = 
j 1931 A.L. J. 858 = A.I.R. 1932 All. 16. 
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LIMITATION ACT (1908), S. 3. 

-S. 3 — /Ju/y of Court to consider question of limi- 

tation^ even if no plea raised. 

le.'isoii of S. 3 of the Limitation Act it is incum- 
bent upon a Court to dismiss a suit if it has been filed 
after the period of limitation presirilied therefor by the 
Act even if limitation has not been set up as a defence. 
A question of limilatirm when it aiises on llie facts be 
fore a Court must lie heard and detennined whether or 
not it i'' JiKctly raised in the pleadinjjs or in the ground 
of apptal. 12 All. 467, Kef. {/Jennet and IJajfai^ /J ) 
KADHA MOHAN v, AMI ChanI) 149 I.C. 651 ’6 E. 
A. 939-1933 A.L.J. 1283-A.I.R. 1934 All. 380. 

S. 3 — /)nty of Courts undet — Appeal filed second 

time. 

It is the duty of a (’ouit under S. 3, limitation Ait, 
to see that an appeal which has not been filed in time 
should be didmissed even tluniph the plea is not taken 
by the dt.fi.me, unle'^s ^iifli(a«-ut c.ruse is shown under S. 
5. {JSitlaiman, C.J, and Rnchhpal Stn^^li^ /.) SUDAMA 
Kai 7^ niSHKSHAR Kkasai). 152 I.O. 939 - 7 E A. 
419-4 A.WR. 1460 -16 LR. 131(Rev.)= 18 R.D. 
706 - A.I.R. 1936 All. 92. 

S. 3 — f imitation — Basis for tfcisjon. 

The (jue'^tion whether a suit is within time must be 
decided primarily on tlie basis of the plaintiffs' own 
pleadings and not on the basis of defence set up. {Atdi- 
uni and B/itde, JJ.) I )KS Ka| HUKAM CHANI) 7 /. 
Lachhi Ram PkAHH DayaL. 147 1.0.57-6 RL 
324- A^I.R. 1933 Lah. 404. 

S.^ — Boint of limitiUion not ari^ned in tt lal 

Coint-i t may be raised on appeal. 

When on the face of the plaint it appeal*' that the 
suit is barred liy limitation, the Couit is bound to con- 
sulci tlic (luesiior. r)f limitation and to come to a decision 
llienon, whethei it is rai-ecl liy the clefcndaat or not; 
and altliou^di tlie point may not have i>een atgned before 
the original C'ourt, it is open to the deftiidant to raise it 
on uppi mI. (Dunllcy, /.) M. S. ( HKTTVAR FIRM V, 

s K mior.vi 13 Rang. 43 ---154 I.C, 153 -- 7 RR. 
269 AIR. 1931 Bang. 329. 

S 3 '.Scope — If mandatoi y — Question of limita- 
tion not hii^di — Duty of Court. 

The terms <,f S. 3 are peremptory and it is the duly 
of the Court to notice and give effect to the Linnt.ilion 
A t even 1 hough it is not referred to in the pleadings. 
{fo/d Tomlin.) MAOBAI. AHMADrc ONKAR 1’RATAP 

NAKAIN SiN(;h. 62IA. 80 67 All 242-7R.P.C 
191 --37 Bom LR. 633 -37PL.R. 395-1936 A. W* 
R 016 1935 O W.N. 527 155 10. 205-1936 A.L. 
J. 578 - 30 C. W.N. 643 - 41 L W. 629 =■ 1935 M. W N. 
438 61 C.L.J. 267- A.I.R. 1935 P.C. 86-68 M.L. 
J. 6G5 (P.C ) 

’ “S. 3 — S(0pe and effcil of — Exemption from 

Itmitati-fn — (/; ounds of. 

In view of S. 3 it is not permissible to claim any ex 
eruption apart from what i" contained in the Indian Linn 
talion Act. {PJasim Ah and A'/iundEu , JJ.) 
jA'l’KNnR.ACHANnkA RANPOPAPH YAV LKB.ATEK 
NTohan Das. 62 Oal 66-168 I.C. 191^A.I,B. 
1936 Cal. 333. 

■ S. 3 — *^Suit instituted^* — Meaning — Effect of , 
c.r ptanaiion. 

The word "suit" ordinarily means a civil proceeding ; 
instituted by the presentation of a plaint. A mere claim i 
ag.iinst a compvny in Ct)iupulsory liquidation is not by I 
virtue of the explanation to S. 3 a "suit instituted'* I 
wdthin the meaning of those words in S. 3. The ‘Expla* I 
nation* merely enacts that in the case of a suit(/.^.,ai 
proceeding in.stifiited Iry the presentation of a plaiiit) | 
again.-Jt a comp.my which is being wound up by the 
Court the institution of such a suit is for purposes of S. 3 


LI VilTATlON ACT (1908), S. 4. 

advanced to an earlier date, namely, the date when the 
claim was first sent in to the Official Liquidator. {Lord 
Russell of Ktllowen.) HANSRAJ GUPTA z/. OFFICIAL 

Liquio.atorsok thk dkhra Dun-Mussorik Tram 
Co. 60 I A. 13 = 54 All. 1067 -=37 0. W.N. 379 = 
1933 A.L J. 176 = 1421.0. 7 = IE 1933 P.C. 43 = 36 
Bom.L.R. 319 = 37 L.W. 445 = 67 C.L.J. 166=1933 

M. W.N. 190 = A.I.R. 1933 P.C. 63 = 64 M.L J. 403 
(P.C.). 

-S. 3, Expl. -Plaint filed by pleader not duly 

authorised in writing — If valid presentation. See C. P. 
CODK, O. 3, Kr. 1 AND 4. 39 C.W.N. 634. 

S. 3, Expl. — Presentation of plaint— Date of — 

Leai't’ under cl. 12 of Letters Patent^ not material , 

The plaint even where leave is required is presented 
VAhen it is handed over by the plainiiff or hi.s agent to 
the proper officer in the prothonotary’'. office. Tlieol^tain- 
ing of the leave of the Judge under cl. 12 of the I.etleis 
Patent in a case where such leave is necessary and the 
adniLssion of the plaint d( es not affect in any way the 
piesentation of the plaint for the purposes of the Limi- 
tation Act. {Bcanmoid C. J. and I\angnekat\ J.) 
KAiviGorAL Chunilal 7 >. Ram Sarup. 6 R. B. 328 
= 148 10. 1038 = 36 Bom. L.R. 84 = AI.E. 1934 
Bom. 91. 

S 3, Expl — Suit —Date of institution— What is. 

AVv C.P. Coi>E, O 4, K. L 62 Cal. 1015. 

S. 4 — Appeal- -Time tor riling — Vacation period 

to be added to the time allowed by Art, 156, 

Ar tilde 156 should be read with S. 4 of the Act and 
the period allowed for filing an appeal the limeallow'ed 
by Art. 156 plus the time during whah the Court was 
closed. (A'nf 7 innt Sahay and Mahomed Noor, JJ.) RAM 
Charan SuKUb V. Srj Thakurji Mandil D.AKKA- 
1>HIS. IB. 1931 Pat. 169(1) = 130 I.C. 265 (1) = 14 
Pat.L T. 91 = A.I.R. 1931 Pat. 60. 

[N. F. 13 P.632 (634).] 

S. 4 — Apphcohility — Application undt) S. 54 of 

the Pinvtncial Insolvency Act (1920). 

Where ihe period of three months piesciilred by S» 54 
of the Provincial Insolvency Act expired tluring the 
vacation and the Official Receiver* filed an .ipplieation 
under S 54 of the Act for the annulment of a mortgage 
on the recjpcning day, 

/A7i/, that the petition was in time ai'd validly pre- 
senied. S. 10 of the General Clauses Act did not apply 
but the same effect was achieved by virlue of S. 4 of the 
! Limitation Act which, !)>' S. 29 (2), w*as made 
applicable to proceedings under the Piovindal Insolvency 
Act. {Kndinan Pandalai , J) NaRAYANA Ayyy^R 
Official kEcmviiR, South Malabar 1933 M.W. 

N. 1049. 

S. Applicability— Application under S, 68, 

Prcrvincial Insolvency Act (TiV 1920). 

Hy re.Tson of the express term.s of S. 29 (2) (//) of the 
Limitation Act, S. 4 of that Act applies to an appli- 
cation under S. 68 of the Provincial Insolvency Act, so 
that if the last day of limitation for that application 
happens to be a Sunday, it may be pre.sented on the 
next day. 5 Kang. 384, Di.ss.; 34 A. 503, Kel. (Page, C. 
J, and Idas, /.) MA THAN MaV v. PaILIFF OF THE 
TOWNSHIP COURT OF ICvAUNOGON. 9 Rang 160 = 
IR. 1931 Rang. 287=134 I.C. 223= A.I.R. 1931 
Rang. 209. 

S. 4 — Applicability — Judge betng absent from 

headquarters— Presentation of appeal after return— 
Permissibility 

The Subordinate Judge of S used to sit for a week: 
every month at L. Daring his absence the plaintiff pre- 
sented his plaint at .S’ which was accepted by the Naib- 
sheriff of the Court. It was placed before the Judge on 
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his return but by that time the appeal ha(J become time- 
barred and was dismissed on that giound. 

Held, that the Court at should be deemed to have 
been closed during the time the Subordinate Judge was 
absent and the plaintiff was entitled to deduct that 
period. {Bhide, /.) NUR MaHOMED v. GHULA- 
MAN. 15 Lah. 308 -162 I.C. 618-7 R.L. 804-36 
P.L.R 466-A.I.R. 1934 Lah. 622 (1). 

— S. 4 — Insolvency — Last day for enforcing debt 

being holiday — Adjudication of debtor on reopening day 
— Proof of debt in insolvency. 

If on the last day when the ilebt could have been 
enforced was a public holiday and on the next leopen- 
ing day the debtor is adjudicated an insolvent, the 
debt is proval)le in insolvency. It is not necessary for 
the creditor for the purpose of keeping his rlebt alive, to 
file a suit on the reopening day after the intervention 
of the insolvency. ( Beasley, C.J., Ramesam and Cor- 
nish, JJj) Fatma 111 V, Nagoohkhan. 65 Mad. 
630 -I.R. 1932 Mad. 321-136 I.C. 822 = 1932 M. 
W.N. 216-35 L.W. 260-A.I.R. 1932 Mad. 287-62 
M.L.J. 256 (F.B ). 

— — S. 4 — Minor — Court closed on the date of exfira 

tion of thiee years from his attainuie^ niajonty — Right 
to institute suit on re opening day. 

The phi ase ‘ the period ot liriut.ition presciibej foi 
any suit, eu,’^ in S. 4 c»f tlie Limitation A<'t is wide 
enough to include a period of time contained in the 
Fust Schedule of the Limit.ition A('t but computed with 
the aid of one or moie of tlie Ss. 12 l6 of the 
Limitation Act or starting from the date of attaining 
majority under S. b of the Act, So, if on the lu'-t day 
after thiee yeais from the d.ite when a minor attained 
majority when he ought to have filed a suit, the Couit 
is closed, he is entitled to the benefit ot S. 4 and file 
his suit on the reopening d<iy. 37 M.L.J. 256, Doubt ; 
36 B. 258,Diss; 45 M 785, Expl. 26 Born. 782 and 
44 Mad. 8i7, Dist. {Cornish, /.) NaGANNA v, Kri- 
SHNAMUKIHY. 56 Mad. 286-135 I.C. 587 - 1 R. 
1932 Mad. 171-1931 M W.N. 1127-34 L W. 650 
-A.I.R. 1932 Mad. 139-61 M.L.J. 675. 

Ss. 4 and Vl~Mode of Com put ail on. 

In case of appeals the perio'i prescribed by any aiticle 
should first be subjected to the correction pi escribed by 
B. 12, if the ciicumstances of the case justify su^h cor- 
rection, and then it the end ot such coriectovi peiiod falls 
within the vacation, S. 4 may be applied and the appeal 
must then be lodged upon the il.iy on which the vacation 
comes to an end and the Court reopens. A,I R. 1931 
Pat. 60, not correct law. {Cou» tiuy Terrell , C.J. 
and Maepherson, /.) DhanNA MiSTRY v, BeNGAI. 
Nagpur Ry. Co., ltd. 13 Pat. 632 = 151 10. 380 
-7 R.P. 83-15 Pat.L T. 369- A.I.R. 1934Pat. 367. 

S. 4 — Presiding officer on leave — Absence does 

not amount to court bc.ng closed. 

The absence of a presiding ofticer of a Court is not 
tantamount to the Court being closed during the period 
of his leave within the meaning of S. 4 where the office 
of the Court is open and the establishment of the Court 
is present. {Tapp, /.) IIlRA LaL v. SOJAN ChanD. 
I.R. 1933 Lah. 197-1421.0. 307-34 P.L.R. 338 - A 
I.R. 1933 Lah. 239. 

"Ss. 4 and 14 —Scope and object of — “(7// the day 

on which that Court reopens'' — ^*Court" — Meaning of , 

There is a marked distinction in the scope and pur- 
pose of Ss. 4 and 14 of the Limitation Act. S. 14 
provides for the exclusion of certain periods in comput- 
ing the period of limitation. S. 4, on the other hand, 
has nothing to do with computing the period of limita- 
tion. What it provides is that wheie the period pre 
scribed expires on a day when the Court is closed, the 

Q. D.~II~86 


LIMITATION ACT (1908), S. 6-Amendment Of 
decree. 

application, etc., may be made on the day the Court 
reopens. There is nothing in 8. 4 which alters the 
length of the prescribed period. The benefit under 
which can be claimed only when the application, etc., is 
made in the proper Court on the day on whiv-h that 
('ourt reopens. The Court in the words “on the day 
that the Couit reopens” in S 4 moans the propei Couit 
in which the application, etc., ought to have been made. 
{Lord Tomlin.) MaoBAU AHMAD v. ONKAK PKATAF 

Narain Singh. 62 I A. 80-67 All. 242-7 R.P.O. 
191-37 Bom L.R 633 = 37 P.L.R. 895 = 1936 A.W. 
R. 615=1935 O.W.N. 627-155 I.C 206-1935 A.L. 
J. 678-390. W.N. 640-41 L.W. 629-1936 M.W.N 
438 = 61 C.L J. 267 = A.I.R. 1935 P.C. 85 = 68 M.L J. 
666 (PC). 

Ss 4 and 13 — spent in obtaining copy and 

period of vacation during zohuh Court is closed should 
be excluded . 

judgment vsas deliveiitl on 28th Septembei, 1932. 
Oidinai ily the pel iod ot limitation would have expiied 
on 27th December, 1932. 'I'ho appeal was filed on 8tli 
Februaiy, 1933. Ajipellant .ipplied tor copies un l9th 
November, l932, and reneivetl them on 29th November, 
1932. Fuither the Couit lemained i losed for the annual 
vacation fiom 29tli Seplemtier until Dt November,. 
1932. 

Held, that appellant wms cniitleil to exclude the period 
spent for obtaining copies .ind the period of va(Mtion and 
th.it the appeal was in lime. A. I R. 1916 Pat. 3l7, 
Expl. ami Re!, on; \.I.R. 1929 Fat. t)l5, Ref; Pat. M. 
J.C. No. 80 of 1931, Di^t. {A^iarwala, J.) FlKHKSAR 
NAKH ITWXRlr'. JaNaKDKO NA'IH TeWARI. 146 
I.O. 931-6 R.P. 299 -A.I.R, 1934 Pat. 4. 

S. 6. 

Amendment of decree. 

Appeal in forma pauperis 
Applicability. 

Delay in getting copies 
Discretion of Court. 

Duty of Court. 

Equitable consideration 
Execution. 

Extension of time. 

Fraud of pleader’s clerk 
Good faith. 

Laches of Court. 

Mistake as to Court. 

Mistake as to Court- fee 
Mistake of Counsel. 

Mistake of party. 

Mistake of pleader’s clerk. 

Negligence of Counsel. 

Negligence of party. 

Negligence of vakil’s clerk 
Order under. 

Pardansahin lady. 

Review application. 

Review pending. 

Scope. 

Sufficient cause. 

Miscellaneous. 

Amendment of decree. 

-S. 6 — Amendment of decree — Mortgage decree — 


Variation of decree and reduction of the amount of re- 
demption ten months later — Appeal by decree-holder 
from original decree — Limitation, 

A docree on a mortgage bond which allowed the 
defendants to redeem on payment of Rs. 265 to the 
mortgagee was, on an application put in by the defen - 
dants ten months later varied and the amount payable 
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LIMITATION ACT (1908), S. 2 -Amendment of 
decree. 

by the defendants was reduced to Ks. 77. The decree- 
holder thereupon appealed \sithin thirty day5 from the 
date of the variation, questioning the correctness of the 
origin.il decree which permitted the defendants to re- 
deem. 

Ilcld^ it was a fit case in which time should be extend- 
ed under S. 5 as the decree to be appealed against is 
the amended decree. 3 C.L.J. 188, Foil. i^Suhrawardy 
and Jack, JJ) SOUDAMINI DaS z/. NaBALAK Mia 
Fhuiya. I.R. 1931 Oal. 699-- 133 I.C. 671 =-36 0. 
W.N. 261- A.I.B. 1931 Cal. 678. 

S. 6 — Amendments of decree — Suffinent cause — 

— Application for amendment of deaee dy the other side 
in the lower Court — Amendment unconnected with 
grounds of appeal. 

Whether in a ca^e where an application for amending 
the decree was made in the lower Court, theie is suffi- 
cient lause for extending the time under S. 5 must 
depend on the circumstances of each case. It is not an 
inflexible rule that an extension can only be granted if 
the amendment sought in the lovser Couit had some 
thing to do with the grounds on which the appeal is 
based. On the oiher hand, even in a case in which the 
amendment has no relation to the giounds upon which 
the validity of the decree is sought to be challenged in 
appeal, circumstances may appear which may justly 
bring the ca^e within the meaning of the expression 
“sutficient cause'’. 3 C. I^. J. 188, ptotanto, Diss. 
{Afukerji and Mitter, //.) NaNDALAI. GaNGULI v. 
DaSakathi Mukkrjee. 69 Cal. 1052-= I.R. 1932 
Oal. 620 ==138 I.C. 764-36 C.W.N. 218 -A. I.R. 1932 
Cal. 634. 

Appeal in forma pauperis. 

S. 6— Appeal m forma pauperis — Appeal filed 

without stamp a'ong with application foi permission to 
apiieal as paupers — ('ouit fee paid after limitation on 
rejection of application. See C. P. ('ODE, S. 149. 
1935 O.W.N. 162- A.I.R, 1935 Oudh 231. 

S. 6 — Appeal /// pauperis — Application 

for leave to a[)pc,il tn foitna pauperis presented out of 
time — Rejection of motion — Suliseijuent application un- I 
der S. 5, Limitation Act not m. untamable — Appe.d m.iy 
be presented with the proper Couit-fee .iccompanied by 
an .application under S. 5. See C. P. CODE, O. 44, K. 1 
1933 A.L.J 686 -A I R. 1933 All. 308. 

Applicability. 

S. 5 — Appheahthty — Appeal as^atnst dead man 

— Extention of time. 

Where the appe.il w.us filed against a sole respon- 
dent who Was de.id some time before tlie d.ite of the filing 

//t'/r/, th.it the appe.'il .igainst the dead man w.is null 
aiul void and th.it the Coiut did not have the power 
to .'idniit the .ippe.d under S 5 of the Limitation Act. 
(ATeane, J.Af.) SkckETARY OF" STATE FOR INDIA v. 
Nagfshar PRASAD Rai. 16 R.D. 244. 

S. 5 — Applicability — Appeal to Privy Council 

held incompetent— -Deduction of time. 

The judgment of the High Coiit was delivered on 
the 25th Janu.iry, 1929 On the 22nd April, 1929, the 
wScLfttary of State applied for le.ive to appe.il to His 
M.ijesty in Council and leave was granted on 2nd July, 
1929. Tn March, 1931, however the Privy Council 
dismissed the appe.il as incompetent. The Secretary of 
State c.ime to know of this in May, 1931, In June, 1931, 
the successful p.iity applied fc.i a review’ of the judg- 
ment of the High ('ouit. It .ippeared that the party had 
been misled by .in eailier deci'-ion .is to the competency 
of appeal. 

Held, that the time between the delivery of the judg- 
ment and the disposal of the appe.il by the Privy Coun- 
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cil could not be deducted either under S. 14 (2) or S. 5 
of the Limitation Act and that the application was not 
maintainable. ((7. C. Ghose, A.C.J. and Mitter, /.) 
Secretary of State for India v, Hindusthan 
CO operative Insurance Society, Ltd. I.R. 
1933 Cal. 323 = 144 I.C. 561 -86 C.W.N. 40 = A.I.R. 

1932 Cal. 171. 

— — -S. 6 — Applicability —Appeal under S. 39, Ordi- 
nance II of 1932. 

S- 5 of the Limitation Act is inapplicable to appeals 
fioni Special Magistrates under S. 39 of Ordinance II of 
1932. The provisions as to limitation contained in S. 39 
(2) of the Ordinance is a .specific provision the conse- 
quences of w’hich aie piovided for as a matter of limita- 
tion by S. 29 of the Limitation Act. {^Rankin, C.J and 
Pearson, /.) NIL RATAN GaNGULI v, EMPEROR. 
60 Cal. 671 -LB. 1933 Cal. 478 = 143 I.C. 802 = 34 
Cr.L.J. 633-37 C.W.N. 195 = 1933 Cr.C. 140 -A.I.R. 

1933 Cal. 124. 

S. Applicability — Application for final decree 

tn niortgas^e suit under Art, 18 1. 

The provisions of S. 5 are not .ipplicable to an appli- 
cation for a final tiecree in a mortgage suit under Art. 181 
of the limitation Act, and the Court has, therefore, no 
discretion under S. 5 to extend the period of limit-ation 
prescribed by Art. 181. {Lord Tomlin.) MaqbaL 
Ahmad v, Onkar Pratap Narain Singh. 62 1.A. 
80 = 57 All. 242-7 R.P.O. 19-37 Bom.LR. 633-37 
P.LR 395=1935 A. W.R. 615=1935 O.W.N.627- 
165 1.0. 205=1935 A.L.J. 578 = 39 C.W.N. 640 = 41 
L.W. 629 = 1935 M. W.N 438-61 C.L.J. 267 = A.I.R. 
1935 P.O 85-68 ML.J. 665(P.O ). 

S. 5 — Applicability — Applications goi>erned by 

Art?, 163, 164, 168 and 169, 

S. 5 of the Limitation Act does not apply to an ap- 
plication of the kind governed by Art. 163, or Art. 164, 
or Art. 168,01 Art. 169. {Afya Bu and Baifuley, JJ.) 
K. P. L. s. s. cheti'yar V. The Official Receiver 
Ramnad. 13 Rang. 696 = 159 I.C 945 = 8 B.R. 294 
-A.I.R. 1936 Rang. 466. 

— S. 6 — Applicability — Application to set aside 
abatement , 

I S. 5 of the Limitation Act is expres'^ly made appli- 
cable by O. 22, R. 9, C. P. Code, to an application to 
set aside abatement for which time can be extended for 
‘.'•ufticient cause'. {Boys and Smith, //,) I.,AKSHMI 

Chand V. Pehari J.al. 54 All. 280 = I.R. 1932 All. 
47 = 1361.0. 169 = 1932 A.L.J. 18-A.LR. 1932 All. 
459. 

-S. 6 — Appttcalnliiy — Application to ?et aside 

parte decree — Time taken by — Deduction of. 

The time taken up by an .ipplication to set aside an ex 
parte decree, which was dismissed on the merits, cannot 
be deducted in computing the time allowed for an appeal 
from the same decree. 23 Cal. 325, Foil.; 44 I. A. 218, 
Dist. {Miikerji and Mitter, JJ.) RajenDRA NATH 
Kanrar?/. Kamal Krishna Kundu Chowdhury. 
69 Cal. 1057 = I.R. 1932 Cal. 607-138 I.C. 748 = 36 
C.W.N. 362 = A.I.R. 1932 Oal. 558. 

— — -S. 5 — Applicability — Applications under S. 78, 
Provincial Insolvency A:t —Creditor s petition under 
S.^, 

The provisions of S. 5 of the Limitation Act cannot 
be applied to the case of a creditor’s petition under S. 9 
of the Provincial Insolvency Act because sujh a petition 
is not an application wdthin the meaning of S. 78 of that 
Act. Distinction betw'een petition and application point- 
ed out. {Reilly and Anantakrishna Ayyar, //.) 
GaNGJEE PREMJEE & Co. V, O, L. K. K. N. FIRM, 
COLOMBO. 55 Mad. 766 = I.R. 1932 Mad. 440 - 137 
I.C. 740 = 1932 M. W.N. 204-36 L.W. 644-A.I.R. 
1932 Mad. 352=63 M.L.J. 152. 
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LIMITATION ACT (1908), S. 6— Applicability. 

S- 5 — Appltcahihty — Application under' S. l7 
proinso^ Provi nctal Small Cause Courts Act^ 1887 — Ex- 
tension of time for making deposit. 

Quaere. — Whether the Court had the power to grant 
an extension of time for making the deposit in the case 
of an application under S. 17, Provincial Small Cause 
Courts Act, unaccompanied by such deposit. {^Dhatde^ 
/.) Munshi Singh v. Bansropan Chamak. I.R. 

1933 Pat. 158 = 142 I.C. 699^14 Pat.L.T. 20 = 
A.I.R. 1933 Pat. 134. 

' S. 6 — Applicabtltiy — Copy obtained before txpiry 
of limitation — Dtduction of time. 

When the copy of the trial Court’s judgment has been 
obtained before the expiry of the period of limitation, 
the time spent in obtaining the same cannot be added 
under S. 5 to the end of the period of limitation. 
{^Hilton, /.) Shah Qumri Charan v. Din Dayai.. 
6R.L. 606 = 148 I.O. 818(1) = 36 P.L.R. 103 = A.I.R. 

1934 Lah. 464. 

Ss. 5 and 12 ■'Applicabtltiy — Delay caused by 

supply of wronc^ information to copying department — 
Deduction of time. 

Where delay in tiling an appeal which is prima facte 
time barred is caused by the sujjply of wrong informa- 
tion to the cop>ing department, pperson making the 
application is not entitled to deduction of lime as of 
right. He has to satisfy the Court that the wrong in- 
formation was given in ciicu instances for which he w.is 
not responsible, and if the Court is satisfied as to the 
justness of his contention, the Court will then extend 
time under S. 5, The appeal on the face of it is time 
barred and it is the duty of the applicant to .ippend to 
his appeal the reason for the ilelay and to a'-k for con- 
donation of the delay under S. 5. {Grille, J.C.) 
Balwant Kao v. Balmukund. 1651.0.688^-7 

R. N. 196= A.IR. 1935 Nag. 109. 

— S. 5 — Applicability — Dismissal of appeal for 
default — Application for restoration. 

An application for restor.ition of an appeal which has 
been dismissed for default of prosecution is governed Iiy 
Art. 168 and S. 5 of the Limitation Act has no applica- 
tion to ‘luch a case, {f/eald and Brown, J/f) Ma Sein 
7^. S. T. R. M. Firm. I R. 1933 Rang, 36-1421.0. 
186= A.I.R. 1933 Rang. 96. 

— S 6 — Applicability— Dismissal of suit for de- 
fa lU t — Lt mitation — Starti ng Point. 

'I'he starting point of the period of limitation for an 
application to set aside a dismissal for default of appear- 
ance of plaintiff is the date of dismissal, and not the date 
of knowledge as in Art. 1C4. Hence an application filed 
beyond 30 days from the date of dismissal should be 
dismissed, even though plaintiff is not aware of dismis- 
sal, S. 5, not having been made applicable to such 
application so as to give the Court power to extend the 
time. {Rowland, J.) DECRUZR 7'. PittS. 147 I C. 
179 = 6 R.P. 345= A.I.R. 1933 Pat. 667. 

S. 5 — Applicability — Kx decree. 

S. 5 does not apply to application for reopening 
an ex parte decree. {Baguley, /.) RaMANATHAN 
Chettyar Baldeo Singh 6 I.R. (Rang.) 23 = 
144 I C. 980 = A.I.R. 1933 Rang. 110. 

S. ^—Applicability — Ex parte decree of Small 

Cause Court — Application to xet aside — Powers of Court 
— Sped fie rules under S. 122, C. P. Code, extending 

S. 5 to such applications necessary. 

Except where there are special rules made by the High 
Court extending the provision of S. 5 of the Limitation 
Act to applications for setting aside ex parte decree, the 
Courts do not have the power to have recourse to the 
provisions of S. 5, or enlarge the period prescribed by 
Art. 164 by resorting to S. I5l of the C. P. Code. The 


LIMITATION ACT (1908), S. &-Delay In getting 
copies. 

Nagpur Judicial Commissioner’s Court has not framed 
any rules under S. 122 of the C. P. Code extending the 
application of S. 5 of the Limitation Act to applications 
for setting aside <^4 parte decrees and so that Court has 
no such power. {Subhedar, A. J. C.') PundaMK 
ViTHOHA t/. Oanpat I.R. 1933 Nag. 239 = 144 

I. C. 394 = A.I.R. 1934 Nag. 43. 

b— Applicability — Petition for insolvency — 

Provincial Insolvency Act (1920), S. 13. 

S. 5, Limitation Act, dots not apply to petitions for 
insolvency. A.I.R. 1932 Mad. 352, Foil. {Dahp Singh, 

J. ) Katan Chand 7'. Smail. 149 I.C 853 = 6 
R.L. 763 (2) = A I R. 1933 Lab. 821. 

■■S. 6 — Appltcahihty — Petition under O. 21, 

R. 90. 

S. 5 does not apply to an application made under 

K. 90, O. 21 {Young and Rachhpal Stn^h, J Jf) 
Narotam DAS Bhagwan Pass. 161 I.C. 244 = 
7 R.A. 119 = 3 A.W.R. 545 = 1934 A.L J. 869 = A.I.R. 
1934 All. 314. 

" ‘S. 5 — Applicability — Proceedings before Revenue 

Officers. 

Revenue Officers are entitled to apply the principles of 
the limitation including S. 5 {^Irving, E.C.) NawAB 
V. Ganda Mai.. 11 Lah.L.T. 36. 

— S. 6 — Applicability — Punjab Alienation of Land 

Act, S. 2 1- A — Application under — Ab.itement — Setting 
aside — Power of Court to excuse delay. See (L P. (.’ODE, 
O. 22, Rr. 4 (3) AND 9 (3) A.I.R. 1935 Lab 443. 

"S 6 — Applicability — Remedy of appeal open but 

not availed of--. Ttme taken in review — Exclusion. 

Where a person had two remedies open to him, 
namely, to appeal or apply for review, and ho chooses 
the latter and f.iils, he cannot apply to have the time 
taken in prosecuting the review to be excluded from the 
period of limitation for prosci utlng his .ippeal. {Gowan, 
R.M.) BihaRILAL, /;/ 17 N.L.J. 22. 

S. 6 — Applicabtltiy — Time limit under (). 21, 

R. 89, C. P , Code — Extension. 

Under O. 21, R. 89 the money to get the sale set aside 
has got to be deposited within thirty days of the date of 
sale. S. 148 has no ai>plic.itlon litcause the period of 
thirty days is not fixed or granted by the Court; it i.s 
fixed by the Code .ind cannot be extenderl under the 
J.imitation Act. It enliitlv inextensible. A.I.R. 
1928 Rang. 286, Rtl. on. {Baguley, J.) MadNC; LAT 
V. .Maung Kyaw Tha. 147 I.O. 130=6 R R. 167 = 
A.I.R. 1933 Rang. 8. 

S. b— Applicability— U . P. Revenue Manual, 

R. 1057 — Appointment of Register Q.inugo by 

Collector— Appeal — Delay— Power of Commissioner to 
excuse. 

In an appeal against the Collector's order appointing 
a Regi'.trar (,).inugo, the Commissioner has power both 
under S. 5 of the Limitation Ait .ind under K. I057, 
Revenue Manual, to excuse the delay in presentation and 
to extend the period of limitation. But before doing so, 
it is necessary that he should give his reasons for so 
doing, {pppenheim, S.Mf) KIIFMA NaND v. KalEY 
Rai. 18 R.D. 710 = 16 L.R 82 (Rev.). 

Delay in getting copies. 

■ ■ 3. 5 — Delay in getting copies — Sufficient cause 
— Application for copies — Deficiency of copy stamps not 
supplied — Delay not wanton — Appeal filed seven days 
after reopening — Period expiring during vacation 
Delay excused. 

The applicant had f.iiled to supply the additional 
folios for obtaining copies It appeared however that 
he did not know of the deficiency and that when he did 
not know he took the necessaiy steps in all haste. He 
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LIMITATION ACT (1908), S. 0- Delay in getting , 
copies. 

filed the appeal s>even clays after vacation but the period 
for filing appeal had expired daring vacation, It appear- 
ed that tht; procedure of the copying department was 
not such that the applicant could be held to have leceiv- 
ed information of the deficiency. 

IJcld^ that the Court could under the circum ‘Stances 
exdi^ethe delay in filing the appeal. {Fidlan^ J,') 
KAHI.M IJIJX V. Maiku. 6 Luck. 678=^IR.1931 
Oudh 329-- 132 1.0. 777= 12 L.R. 162 (Rev.) -14 
OL.J. 195-16 R.D. 459--8 O.W.N. 191-A.I.R. 
1931 Oudh 314. 

S. 6 — Delay tn topics — Delay Jue to 

erroneous pra.ftce of copyinti department. 

An appellant is entitled to the benefit of S. 5, where 
the appeal i'* not fih‘d by him within the period of linu- 
tation on at'count of the delay in obtaining copies riue to 
an «rioneoiis pi.ictjcc pievailmg in the cop^ii'g depait- 
ment. Ifaidar^ /.') RUHA MaI^ ?■. RAM 

Chani). 159 I.C. 178 -- 8 R L 353-37 P.L.R. 784- 
A.IR. 1936 Lah. 200. 

'S. 6 — Delay in getting copies — Negligence of 

pleader’s clerk — No Mifli' icnl cau e See NM'.biCKNCK 
OK PI.KAJIKR’.S CbKRK, tnfni. 1932 M.W N. 328. 
Discretiou of Court. 

S. 6-/;/ \crction of Couft — Arbitrary exercise of 

— Seroiid appuil — Ditirfi rente in. 

Where .1 discretion under S. 5, h is been exeiclsetl on 
proper lines, that di^cielion may not be (lue^tioned in 
so< ond appeal. Rut wheie the discretion has been 
exeicised aibitiarily without due regaid to the principle.s, 
that disLietion cannot he said to h.ive been pioperly 
cxeii iscd, aiul it may Ij - ch.dlenged in second appeal. 
{Miikcni, and Dtiinef, /.) IlADKI PKASAl) V. 

AMjii) am. IE 1933 All. 386-144 1.0.133- 
1933 ALJ. 561 A.IR. 1933 All 294. 

S. 6 — Dnct etitin of ('unit — I nterference* 

When once a discretiou has bocn exercised by the 
lo\\*‘i apn-jlhile (amrt umlci .S, 5, the High (’onit will 
not iMtcMfeo*. iAvii Uaidu , / ) KURA MAI. 7'. RAM 

Chan I). 159 I U 178 ^8 RL. 353 -37 P.LR. 784 

-A.IR. 1936 Lah. 200. 

S 6 — DiSi / ^ ti >n of Con* t — Sn •fie tent ( ame. 

The (a'uji t under S. 5 has a discietif>n to excuse the 
delay in filing an appeal, and if it applies its mind to 
the (jue^tion and e.vercise its disi iction judi»'ially after 
con.sideiing all the circuinstapces, it will be acting 
loiieitiy. {Suvditava, Aif C.J. and Smithy J.) 
(h)KUb PRASM) 7'. KUNWAR lUHADHR. 10 LuCk- 

260 -162 I.C. 419 -7 R.O. 216 -11 O.W.N. 1359 - 
A.I.R. 1935 Oudh 30. 

Duty of Court. 

S. b—Duty of Court — Sii/ficient < ause. 

The provisions of S. 5 of the Limitation Act are not 
involved in a ( onsklei ation of the (jiiestion whether the 
Couit will allow tlic* substitution of the name of a repre- 
.sentatlve after OQ da>s fio n the date of death or not, 
but the C’ourl has to be satisfied that the peison was 
prevented by sufficient cause from making an applica- 
tion to bring the re|)re>entative of the dece.ised on the 
lecord within 00 days fioni the date of the death of the 
deciased. {OppenAeim, S. A/, an i Drake Brockman^ 
/. d/.) Umrao Ram (;anga Das. 11 O.W.N. 
713-18 R D. 298-15 LR. 353 (Rev.). 

Equitable conBideration. 

S. 5 — hqni table tonuderatioa — Extension of 

Itmtatiofi. 

Plainlitf cannot be allowed .iny extension of time to 
save limitation merely on equitable consideration unless , 
the extension is provided for by the statute. A. I R. 1920 i 
Mad. 1 (F.B.) and A.I.R. 1924 Lah. 40, Ref. (^Bhtde, \ 


LIMITATION ACT (1908), S. 6- Extension of 
time. 

y.) Rasheshar DASSt/. diwan Ch.and. 6 IR. 
(Lah.) 287 = 1461.0.939 = 34 P.L.R. 1086- A.I.R. 
1933 Lah. 616. 

Execution. 

"S. 6 — Execution — Defective application filed on 
the last day — Failure to ^et copy of decree owing to 
misdescription — Case not fit for restoration. 

Where the decree holder w'aited for three years and 
on the last day filed his application for execution which 
w.is rejected as not being accompanied with a copy of 
the decree and the failure to obtain a copy of the 
; decree was duo to his having given a wrong desciiption 
I and a wrong d.ite to the copying department. 

Jfeld, that the decree-holder was not entitled to any 
(,on?ideiation and that it w^a^ not a fit (:a^e for lestora- 
' tion. {Opfenhetm^ S. Af. and Walton, J. Alf) SRI 
Thakur Rangi MAHARAJ V. SANWALIA. 17 R.D. 
273- 14L.R. 257 (Rev.). 

Extension of time. 

S. 5 — Exttnnon of time — Appeal filed in time — 

, Dtfect in vakalatiioma remedied after limitation. 

An appe.il was duly fih‘d wiihin time but the power- 
of attorney which the counsel for the appellants had filed 
along with the memorandum of appeal, was retuined to 
him b> the oflice, hecanse it did not give the names of 
the parties. The power-of-attorney was re filed with the 
names of the pai ties enteied in it after the expiry of 
limitation. 

Heldy that the omission of the names of the parties 
in the vakalatnarna was a meie accident. d oveisight 
and should be condoned and that in any cai-e, the 
benefit of S. 5 of the lanntation AL.t should be extended 
to the appellants. {Aghi Haidar, J.) KaNSHI RAM 

V. MuNKJiPAL Committee, Mooa. 155 I.C 893= 
7 R.L. 797 = 36 P.L.R 277 -A.I.R. 1934 Lab 1011. 

I S b-~Extention of timc' — Delay not explained, 

Wheie the appellant failed to pay a subst.intial por- 
tion of the Court fi e in time and there L no question of 
bona fide mistake or nn^ap[)rehen^ion, there is no leason 
to extend the time. {Addis, <ji and Hilton, J Jf) PKSHAUKI 
Lai. 7/. Iai Kishan Das. 142 I.C. 829 (1) = I.R. 
1933 Lab 277 (2) = 33 P.L R. 12. 

S. 5 — Exttusion of ttnu — Filinei cross-objection 

— Excusing delay— Grounds — Notice served by affixa- 
tion. 

Where iioti' O of .m .ippeal was served by affixation 
and it w.is difficult to ‘•ay when he got it 

Htld, that a delay of 4 or 5 days in filing the niemo- 
landum of cro.ss objections could be condoned. {Drake 
Brockman, S A/, and Holmes, /.A/.) BaL KISHORE 
vSiNOH 7 . Kahi.mui.lah. 15 L.R. 69 (Rev.) = 18R. 
D. 56. 

S. 5 — Extention of time — Grounds ~~ Poiver-of- 

attorney not being in form — Correction. 

Where a p ivver-of-attorney in favoui of .i ple.idef i.s 
not in proper form the Couit may extend the time for 
appeal in order to have the error rectified, {/filton, /.) 
DOST Mahomed z/. Sardar Ai.i. 7 R.L. 20 = 160 
I.C. 731 = A.I.R. 1934 Lab. 444 (2). 

S. 6 — Extention of time — Order refusing — 

/ liter ferenec. 

The pow’er to extend time under S 5, is discretionary. 
The High Couit will not interfere in revision with an 
order refu'^ing to grant extension based on certain 
reasons, (^Bhide, J.') KhazaN.A MalBH^GAT R.\M 
7A M.VNGAT Ram. 153 I.C. 259 (1)=7 R.L. 421 = 
35 P.L.R. 374. 

3 . 5 — Extension of time — Surety fr appearance 

of judgment -debtor — Execution pctiticn dismissed for 
default of decree-holder and surety discharged — Applt- 
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LIMITATION ACT (1908), S. 5~Bxtension of . 
time. 

catiofi for restoraiton also dismissed-^ Appeal from 
order dtschargtng surety. 

Where an execution petition is dismissed for default 
of the decree holder and the surety for appearance of 
the judgment-debtor is discharged and an application to 
restore the execution petition is also (]isnii5>sed, the 
decree-holder is not entitled to extension of time for an 
appeal from the order discharging the surety, in respect | 
of the time spent in the application for restoration. 
Such an application cannot be considered to be proper 
alternative remedy for getting the order of discharge of 
surely set aside, as the liability of the suiety is not 
automatically revived on the restoration of the applica- 
tion. Ulhtde^jf) Kashmiri lat. Chuni Lal. 
165 I.0. 503-7 E.L. 724 = A I.R. 1934 Lah. 349. 

S. h —Extenston of time — Technical omission 

due to defective copy supplied by Court — Condonation of. 
An appeal from a decree was dismi‘'sed on the ground 
of the absence of the formal order as well as on the 
ground that in the memoiandum, the names of all the 
appellants and respondents were not mentioned, llefoie 
the appeal came on foi hearing, the complete list was 
filed and the reason for failure to do so was explained 
as due to the fact that in the certified copies supplied, 
the parties weie described as shown in the memorandum. 

Held, that the District Judge should have exeicised 
his powers under S. 5 and extended the time for filing 
the appeal up to the date when the complete list was filed. 
{TekChand, J,) MT. Khemi z/. KKSHAV KaM. 61. 
B. (Lah.) 234 = 146 10. 517 = A.I.R 1933 Lah. 224. 

3. b— Extension of time — Time prescribed by 

Art, 166, 

The period of limitation under Art. 166 being fixed 
by statute and not by the Court, it cannot be extended 
under S. 148, C. V, Code, or under S. 5, Limitation 
Act. {Middletofiy /.C.) HhaGCHAND jy. MT. Najab 
Sultan. 148 I.0. 1082=6 R Pesh. 69=A.IR. 1934 
Fesh. 25. 

Fraud of pleader’s clerk. 

■S. 6 — T rand of pleader's clerk — Extension of 

time. 

Where the limitation for filing an appeal has expired 
due to the deliberate fraud of the Counsel’s clerk and 
there is no fault either on the part of the client himself 
who had paid everything he had to pay or on the part of 
the Counsel who trusted his clerk, S 5 of the I.imitation 
Act may be used for extending the time, C.J, 

and Din Muhammad ^ /.) ALLAH WadHAYA v, HaJI 

Muhammad Ramzan-amir-Ud Din. 155 I C 136 = 

7B.L. 640 = 36 P.L.R. 284 = A.I.R. 1934 Lah. 986 

( 2 ). 

Good faith. 

—3. 6 — Good faith — Necessity of. 

The element of “good faith’' is necessary to bring a 
ca«e even with the purview of S. 5. A.I.R. 1932 Oudh 
523 (F.li.), Rel. on. {IVazir //asan, C,J. and Haza, /.) 
Mt. Patraji 7^ Radhika Bakhsh Singh. 147 1. 
O. 799 = 10O,W.N. 1247 = 6 R.O 307 -A.I.R. 1934 
Oudh 10 (1). 

Laches of Court. 

— — S. 5 — Laches of Court — Delay due to — Exclusion 
of — Right of party. 

No litigant party can suffer on account of the laches 
or delay of the Court or its officers. Where, therefore, 
in spite of an order passed by the Sub-Judge on the 25lh 
March, 1924, directing the plaint to be returned to the 
plaintiff for presentation to the proper Court, it was not 
however returned in fact till the 10th of April owing to 
delay by office. 


LIMITATION ACT (1908), S. 5— Mistake of 

Counsel. 

Held, that the plaintiff was entitled to have the 
period between 25th March and 10th April excluded in 
computing the period of limitation . ^Jai Lal and A^ha 
Haidar, /J,) MaHOMED DiN v. GURBAKSH SinGH. 

I.R. 1933 Lah. 408= 144 I.C. 6-34 P.L.R. 634 = A. 
I.R. 1933 Lah. 611 (1). 

Mistake as to Court. 

3. 5 — Mistake as to Court —Land acquisition 

appeal preferred to High Com t — Rtturn for prestnta- 
tion to District Jud gc — I\i>ty being mided by prevail - 
tng practice — Excustm^ delay, 

A Land ac<|uisitu)n appeal whicli was originally pre- 
sented to the High Comt was leturned and was present- 
ed to the District Judge. It .ippe.ncd that the practice 
on the date when the appeal wa^ fn^t fileil was to prefer 
such appeals to the High Couit. It was how’ever held in 
two subsequent decisions of the High Com t that such 
appeals should be preteried to the Ilistiict Judge. It 
appeared that those decisions rented on an eailier Privy 
Council case winch impliedly decitle 1 the (lue.siion. The 
appellant sought to excliule the time t.iktn in filing the 
appeal fiist to the High C'ourt. 

Hell, th.it tliDUgh the decision of the Pi ivy ('ouncil 
WMS befoie the date of the filing of the appeal to the 
High Coint, the question as to the pioper forum for 
appeal w’as by no means settled till the High ('ouit 
deci led the maltei, and that it was a ptoper case for 
excuMug the delay. {Ramcuim, /.) .SUNDARAGIRI- 
RAJA AYYANGAR V. HALASU BK \M AN lA AYYAR. 162 
LC. 165(2)=7R.M. 190 -1934 M.W.N. 991--A.I. 
R. 1934 Mad. 637 ( 1) - 67 M.L. J. 902. 

Mistake as to Court-fee. 

3. 6 — Mistake as to Court ftc — Bona fide mistake 

— Deficiency tn Court fee on copies of judgments — One 
day s delay — Extension of time. 

1 The judgment of the Couit below wa's pronounced on 
the 14th June, 1930, but as vacafion.s intervened before 
the time for appeal expired the last day tor filing the 
appeal was 6th CXlober. It w.is filed shoiily before the 
reopening of the Court lui the 3rd October but the office 
fountl the Court-fee paid on the memoraiulnm and copies 
to be insufficient and therefore returned tlie papers. The 
appeal was lefiled on 6th Oclobei with the conect Court 
fee on the memorandum of appeal. The oilit-r papers, 
namtdy copies of tlie judgments, were piT)[)erly st. imped 
on 7lh October; that i.s a day later than the last possible 
date. It was contended that theappe.il was not presented 
in time. 

Held, that the defect that w.is left after making up 
the deficitney on the memor.indum of appeal w<is com- 
paiatively unimpoitant and that the case was a fit one 
for extension of time uiidei S. 5. (Abdul Qadtr, J.) 
Thakak iMSc/. Mir Zaman 131 I.O. 127 = 32 P. 
. L.R. 240 -A.I.R. 1931 Lah. 349. 

Mistake of Counsel. 

S. 5 — Mistake of Counsel. 

There is no authoiity for the view that a mistake of 
a legal advirsor, however gross and iiuxc usable, if bona 
fide acted upon by a litigant will entitle him to the 
; protection of S. 5. The discretion given tot’ourts by 
! that section cannot be crystallized into a ligid rule of 
: law’ but the following rule expressed by Brett, M.R., in 
s ILighton V. Trehcnie, (1878) 48 I.. J. K. B. 167, 
embodies a sound working formula. “In case^ or 
• negligence or gross want of legal skill of his legal 
, advirsor. the suitor has his remedy .lgain'^t tlie legal 
' advisor and meantime the suitor mii>t suffer. But 
I where there has been zibona fide mistake, not through 
' misconduct or through negligence nor through want of 
i reasonable skill but such as a skilled person might make, 
the rights of the client should not be thereby forfeited.’' 
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LIMITATION ACT (1908), S. 6— Mistake of 

Counsel. 

(Case-law, English and Indian, exhaustively discussed.) 
{Muketfi and Guha, //.) SURENDRA MOHAN Rai 
Chaudhury V. Mohkndra Nath Banerjee. 69 
Cal. 7 81 - 140 I.C. 662 - I.R. 1933 Cal. 14 = 36 C.W. 
N. 420 = A. I.R. 1932 Cal. 589. 

9. 6 — Mistake of Coitincl — Accidental mistake. 

Accidental mistake of the Counsel in making in the 
bundle a ( frtain dale as the last day on which the appeal 
could be filed, which was a day too tate, is no ground 
for excusing delay under S. 5, 86 I.C. 114, Ref. {Cur- 
^envt'H, J ) NaTESA MUDALY v. VEDACHELA NAIC 
KEN. 1931M.W.N. 1161. 

9. 6 — Mistake of C ounsel — Appeal erroneously 

preferred to District Couit — f.aio rtl itin^ to forum 
never in doubt — Mistaken advice of Counsel, if a suffi- 
cient excuse, 

A leg.il adviser ’s mistake to justify extension of limita- 
tion must be 'A bona fide onQy that is, it must be done 
with due care and attention. Rut when there has never 
been any doubt as to the law in the Punjab legarding 
the forum for an appeal from a suit for accounts and it 
has alw’ays been helcl that it was the value of the amount 
decreed that determined the Court of appeal and when 
the amount decreed was over Ks. 10,000 the appeal lay 
to the High Court, the appellant who had preferred his 
appeal to the District Court is not entitled to an exten- 
sion of time on the ground of the erroneous advice of 
his Counsel. {Harrison and Addison, //.) UttaM 
Chani):c Vishan Das. I.R. 1933 Lah. 536 = 144 
I.C. 627= A.I.R. 1933 Lah. 568. 

S. 5— Ml slake of Counsel — Ron a fide mistake — 

Pleadci failinitto i^et fitsh powcr-of-nttomey—Exteiv 
Sion of time. 

Wheie the (^^unsel made a bona pde mistake in 
failing to get a fresh power of-nttorney after the death 
of the party for the purpose of impleading the leged 
representatives. 

Held, that the Court could extent the time under S. 
5. {Hhide and Tapp, f f f) ParJA v. DUMANUN. 
I.R. 1931 Lah. 846 = 133 I.C. 877 = 32 P.] j.R, 389. 

9. 6 — Mistake ot Counsel' -Excusing delay — 

Grounds. 

In otdei that S 5 may be invoked in favour of paity 
it must be fund that the error which caused the delay 
w'as one that might easily have ocean ed even if rea'^on- 
ably due ('are had been exerci.seil by the advoc.ite. 
Where the Ailvocate concerned lett for England and left 
the copying tees with his cleik who howevei did not 
deposit the money and misappropriated the same and 
that even after the Advocate^s return he did not look 
into the matter foi thice months and then applied for re 
admission of the appeal. 

Held, that the delay was unreasonable and could not 
be exi'uscd. {Heald and /froion, //) MA SeIN 7'. S. 
T. K. M FIRM. IR. 1933 Raug. 36 = 142 I.C. 
186= A I R. 1933 Rang. 96. 

S. 6 — Mistake of Counsel— Suffiiient cause. 

Where an appeal lay to the Judicial Commissioners 
Court and it was through mistake pieferred in the Court 
of the District Judge, and the mistake coinmitttd in 
presenting the appeal in the Court of the District Judge 
W'as an honest one, ami the appellants were not guilty of 
any caitles^ms oi negligence, for they relied on the 
advice of the C'ounsel engaged by them. 

Held, that they shouicl not sufter foi the Counsel’s 
mistakes and that the appt Hants w’ere entitled to the 
extension (4 time undei S. 5. {Middleton, J. C. and 
Saaduddtn, A. J. C.) AHMAI) Shah MU BARAK 
Shah v. Atta Khan. 7 R Pegh. 49 = 162 I C. 323 = 
A.I.R. 1934 Pesh. 67. 


LIMITATION ACT (1908), 9. 6~Mlstake of party. 

9. 6 — Mistake of Counsel — Sufficient cause. 

An honest mistake made by a litigant on an erroneous 
advice given by his lawyer is a sufficient cause for extend- 
ing limitation. 22 A. E. J. 674, Appl. {Oppen/ietm, S. 
M. and Drake Brockman, J.M.) RHAGWATI DeVI v. 
Eachman I ►AS. 14 L.R. 441 (Rev.) = 17 R D. 677. 

9. 6 — Mistake of Counsel — When sufficient to 

justify extension. 

A legal adviser’s mistake to justify extenvion of 
limitation must be a bona fide one, that is, it must 
be done with due care and attention. But when 
there has never been any doubt as to the law in the 
Punjab regarding the forum for an appeal from a 
suit for accounts and it has always been held that 
it was the value of the amount decreed that determined 
the Court of appeal and when the amount decreed W’as 
over Rs. 10,000 the appeal lay to the High Court, the 
appellant v^ho had preferred his appeal to the Distiict 
Court is not entitled to an extension of time on the ground 
of the erroneous advice of his Counsel. {Harrison and 
Addison, //.) UTTAM ChaND v. ViSHAN DaS. I.R. 
1933 Lah. 536 = 144 I.C. 627 = A.I.R 1933 Lah. 668. 

9. 5 — Mistake of Counsel — Wrong advice of 

Counsel — Delay, tf to be excused. 

An appellant is entitled to the benefit of S. 5, though 
he has acted in good faith on the advice of Counsel, 
when such advice is given negligently, though honestly. 
{A'anavutty and Zta uf Hasan, J J.) Bn AG WAN DiN 
V. Badri Prasad. 163 I.C. 161 = 7 R.O. 309 = 11 O. 
W N. 1630 = A.I.R. 1936 Oudh 108. 

9. 5 — Mistake of Counsel — Wrong advta of 

Counsel — S iiffict tnt ca use . 

Whethei a litigant is entitled to an extension of 
limitation owing to a mistake of h s pleadei must 
depend entirely on the circumstances of each c«ise. The 
party is not precluded from showing that he acted on 
the advice given him by nis plcadei but that advice must 
be honest advice ariived at .ifter a study of the case and 
the object of the discretion peimitted by S. 5 w'ould be 
defeated if the client were on titled to sheltei behind the 
atlvice of a pleader given carelessly and recklessly. 
{Grille, A.JC.) NARESHWAR v. CHABILDOS. I R. 
1933 Nag. 197 = 144 1 C. 41 = A.I.R. 1934 Nag. 62. 

9. 5, Expl , — Mistake of Counsel — Moitgage suit 

— Preliminary and final dctrees — Appeals from — Con- 
flicting decisions — Suffiricjit lattse. 

Wheie the appellant had filed an appeal only from 
the final decree and none from the preliminary tleciec 
and in an application to convert it into an appeal from 
the preliminary decree and excuse the delay, he pleaded 
that his advocate was misled by the confiicting decisions 
of that Court as regards the competency of appeals from 
preliminaiy and final decrees 

//<?/t/, the conflict related to a different point, even 
that had been set at rtst by the derision of the Full 
Bench in 57 C. 1013; that on the inconipetency of the 
appeal in the present form, S. 97 was and had all along 
been quite clear and that there was no ground made out 
for excusing the delay. {Maker fee and Guha, JJ.) 
SuRFNDRA Mohan rai Choudhury^zc Mohenrad 
NATH Banerjee. 69 Cal. 781 = 140 1.0. 662 = I.R. 
1933 Cal. 14 = 36 O.W.N. 420 = A.I.R. 1932 Cal 689. 

[Appr.9 Euck. 193 (196) (F.B.). Rel. 29 N.L.R. 295 
(297).] 

Mistake of party. 

9. 5 -Mistake of party — Last day of limitation 

falling on a holiday — Practice of Commissioner to work 
on that day unknoavn to party — Appeal may be filed on 
next working day . 

Where the last day of limitation for an appeal w’as 
the last Saturday of the month which was generally 
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LIMITATION ACT (1908), S. 6-Mlstake of party. | 

regarded as a holiday but, which ho\Never, was a work- 
ing day according to the individual piactice of the Com- j 
missionei , j 

Held , the party may be excused for his ignvirance of ; 
the Commissioners individual piactice and the appeal', 
allowed to be filed on the next working day {Oppeti' i 
heim^ S.M. and Walton, J.M>) KHALIL AHmad v, ‘ 
Laliua. UL.R. 293(Rev.) = 17R.D 412 ! 

S. 5 — Mtdakeof pafty-Sufficient taus '--Allej^ed i 

mistake tn readiny[ date ‘9’ <if *1^^’. i 

Where the appellant who filed his appeal on the l9th i 
instead of the 9th December alleged that he made a mis j 
take in reading the date ‘9’ as ‘19’ in the letter written ; 
by ('ounsel’s clerk, but the letter was not pioduced, ! 

Held, that no sufficient cause was made for condon- , 
ing the delay. {Bishalntar Nath, /.) MahOMKI) j 
Kaza z/. Ganga Devi. I.R. 1932 Oudh 204(1)-- : 
136 I.0.838 = 9 0.W.N. 227-A.I.R. 1932 Oudlil67. : 

S. 6 — Mistake of patty — Suffictent cause — Appeal 1 

from decree based on award — Ilona fide mistake — Snbse- ; 
quent appeal from the order modifying the aivatd . 

Where the appellant being misled by the only report* I 
ed decision on the question erroneously pieferred an ; 
appeal from the decree based on an awaid the time, 
during which that appeal was pending m.iy be doductetl j 
as a plausible excuse for extension of time under S. 5 i 
for preferring a fresh appeal from the order of the C’ouit j 
modifying the award, {Mukerji and Hartley, JJf) , 

Nilmoni Pal r . Dakshinkswar pal. I.R. 1932 , 
Cal 639-36 C W.N. 1069 =138 1.0. 848-A.I.B. i 
1932 Cal. 713. 

S. 5 — Mistake of paity — Sufficient cause — Mis^ 

take tn amount of Court- fee. 

Where the appellant hone.'stly believed that he paid 
the proper (^ourt fee when he originally presented the 
memorandum of appeal w’hich was admittetlly within 
time. 

I/'eld, that the delay in paying the adequate Court- fee 
should be condoned. {Jat fal, J.) llHAGWAN DASz'. 
Tikaya Ram. LR. 1933 Lab, 423- 144 I.C. 184- 
A.I.R 1933 Lab. 264. 

Mistake of pleader^s clerk 

~S. 6 — Mistake of of phader's cUrk, 

Wliere by a hena fide mistake of the clerk, an eailier 
judgment of the same date and same month but of .i 
diffeicnt >ear was filed along with the nieinorantlum of 
appeal and Subsequently on discovery of the mistake the 
counsel prayed to have the correct judgment filed when 
the time for presenting the appeal had cxpiretl, 

//«*/(/, that the mistake being bom fdt . the time should 
be extended. {Jai Lai, /.) ThaKAR SlNGH z' jAGAT 
SINGH. IR 1933 Lab. 3-140 I.C. 495-33PL.R. 
1085 = A I R. 1983 Lab. 1. 

S. 5 —Mistake of pleader s clerk — Extension of 

time. 

A memoiandm of appeal \vas filed out of time by two 
days. The explanation given foi the delay was that i«i 
accordance wfith the longstanding practice, the clerk of 
the Government Pleadei’s office inquired of the stamp 
reporter as to the last day for filing of appeal, and be- 
lieving in good faith his calculation to he correct, the 
appeal was filed. 

that the stamp reportei or any body in his 
office was not under any obligation to inform litigants 
or their advisers as to last date for filing appeals, that 
the litigant or his legal adviser, {i e., the (Jovernment 
Pleader or his assistant in this case) was responsible for 
making such calculations, that the mistake in this case 
W’as not of a legal adviser or his clerk but of some body 
who was in no better position than a man in the street 
and as such the discretion under S, 5 could not be 


LIMITATION ACT (1908), S. 
Counsel. 


-Negligence of 


exercised. (T. C. Chose, and S. A'. Glune, //.) 
KH.AJEH HaBIBULLAH V. ABDUL KaKIM ABU 
AHMAD Khan. 67C.L.J. 39 = 6 IR. (Cal.) 72 = 
146 I.C. 116- A.I.R. 1933 Cal. 462. 

S. b—l\fi stake of pleader's clerk — Sufficient 

call se. 

Wheiennan applu alion to set aside an ex paite 
decree passed by the Small Cause Court, the decretal 
amount required by S. 11 of the Provincial Small Cause 
Court? Act to be deposited in Court, though handed 
over to the vakir? cletk l)y the paity in time, could not 
be depoTted in Couit in time owing to the hena fide 
, mistake of tlie vakil’s cleikin mislaying the chellan, 

I /;<’///, there was sufficient c.iuse toixruse llie delay under 
i S. 5. There is no distinction for the purpose of this sec- 
• tion between a mistake committed by a party's vakil and 
I one committed by his clerk. 21 L.W. 2Ai 44 M.L.J. 247; 

! 45 M.i<h fi28, Rel, (Anantaki ishna Ayyar, Jf) RaMJI 
DAS Mahant Havajek V, KUMARAKALATHI 
MUDAll. 135IC. 737 = IR. 1932 Mad. 209 = 34 
I L W. 795= A I.R. 1932 Mad. 142 61 M.L J. 710. 

[R. 1932M.W.N. 328 (329) 1 
I Negligence of Counsel. 

I S. 6— M’^/r gence of Counsel. 

3 he plaintiff is not entitled to the benefit of S. 5 
j where he has acted in good faith on the advice of ("oun- 
! sel whii-h advice has been given negligently even though 
1 honestly. 10 O.W.N. 1154. Foil. ^Snvastava and Nana- 
! vuity /y.) RAJKNDRA RAHADUR SINGH V. RaI 
' Kajeshwar Pali. 6 R O. 536 149 I.C. 239 = 11 O. 
W.N. 663 = A I.R. 1934 Oudh 360. 

j S. 5 — Negligence of Counsel — Appeal presented 

; by pleader 7oith defectiiu powei . 

! Where a pleader whose powei has terminated w’lth 
j proceedings in trial ('ouit iloes not take stops to find out 
I whether or not the appeal been pioperly piesented, 

I he acts without due care and attention and as ho delays 
i in the hope that the irregularity might escape detection, 

1 it does not form proper cause for the delay in filing the 
I appeal. 59 Cnl, 781 *, 7 Rang, 18 and 5 N D.R. 25, Rel. 
\\Macnii), JC.') RaMPAO llAPU v SaNTOSIIRAO 
Pandurang. 29NLR. 296-6 I.R. (Nag.) 68 =- 
i 145 I.C. 760= A.LR. 1933 Nag. 219. 

: S. 6 — Neglig.nci of Counsel — '''Snfjinent causC* 

! Counft Es advice — Gross cnrclessniss- -plxtensioM of 

! time. 

A t'nuit may give a liber. d construction to the words 
! “sufficient cause” l)ut the interpretation should be in 
i accordance with judicial principles. A client preferring 
j a time-barred appeal under the mistaken advice of his 
i Counsel may be entitled to the benefit of S. 5 but the 
; mistake must be bona fide, i e , made in spite of due care 
i and attention. Hona fide mistake on the part of the 
: Counsel may be cxeciised but want of care and attention 
I is not “sufficient cau?e.'’ Filing of an appeal in a 
I Court through carele.ssness of the Counsel is not a “suffici- 
! ent cause” for presenting the appeal to Hie proper (>)urt 
! after the expiry of the period of limitation. {Wazir 
Hasan, C.J . Raza and Htshcsliwai Nath, J/) Mri’HOO 
i Lal V. JAMNA PRASAD. 9 Luck 193 = 6 I.R. (Oudh) 
83 = 146 I.C. 127=10 O.W.N. 1164 = AIR. 1933 
; Oudh 623 (F.B.). 

i '■ '—3.5 — Negligence of Counsel — Sujftcteni cause, 

! The power conferred on the (^ourt for enlarging time 
under S. 5 is di'‘Cretionary. A bona fide mistake on the 
part of the pleader may be condoned but gross negli- 
gence on his part cannot justifiably be condoned so as to 
extend time under S. 5. Ihe client has his remedy 
against the defaulting legal adviser. Highton\. 7're- 
hcrae, (1878) 48 L. J. Fx. 167, Kel. on. kMaung Ba. 
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LIMITATION ACT (1908;, 3. 6— Negligence of 
party. 

y.) MADNG I’o (^HEiN V. Po Tha. IB. 1931 Bang. 
139 (1) = 131 1.O. 607 (1; = A.I.B. 1931 Bang. 80. 
Negligence of party. 

S. of party— -Gross i^iJtce . 

Where the applicant is guilty uf gross negligence and 
carele‘*snc'''S in not taking the proper proceedings in the 
proper ('oiii t, appiif'ation for exten‘'ion of time under 
S. 5 sliould not he allowed. {Kiza and Suva^tava, 
J f.) (iANESH Das Varma V, Hari Chani) 151 
10. 629 (l) = 7R.O. 131-11 O.W.N. 1256 -A.I.R. 
1931 Oudh 131 (1). 

S. 6 — gcucc of party — St con i txft nston of 

time — Ht fnsal. 

It cannot be held that after tlie eri(-r legarding in 
effective filing of an appeal is pointed out and ample 
time given foi its rectification, tlie excuse of carelessnts'' 
can lie pl-cided a second time for the grant of a fiiither 
extfeuion of lime. {Irvins;^ f'.Cf) IlAYAT re MAHO 

MED Hussain. llLaliL.T. 31. 

Negligence of Vakil’s clerk. 

■ ■ ■' -3. 6 — Pft'gli'^onct' ofVakif^ clok — No sujjicii'nt 
cause. 

Wheie an appllc.ition for copies w.is returned for being 
dated .uul repie>>ented but the Vakil’s rleik waited till 
the punting charges weie calh'd for with the re'-ult that 
the application wms dismissed in due coiiise and he filed 
a fresh applu ation and appeal was filed out of time with 
cooies so obtained. 

that there was no sufficient c<uise to excuse , 

delay. 

Si mbit — It seems to 1)6 cumbrous to hold that the i 
second aiiplication is <i continuation of the former one so 
as to apply S. 12. {Jackson., J) TOONGAVANA (iRA- 
MANi Manicka (Iounuan. 1932 M.W.N. 328. 
Order under. 

— S. 6 — Order under, 

.\n ordei extending lime undei S. 5, should give 
sidfmeut indii ation that the discretion given by the law 
has been judicially exercised. {Sithraivirdy and Graham^ 
yy.) JNANADA SUNDARl SHAHA V MADHABGH AN- 

DKA Mala. 69 Cal. 388 = I R. 1932 Cal. 483-138 I. 
O. 613 - A.I.R. 1932 Cal. 482. 

S 5 —Order under —Order rtfunuii to extend 

time — Inter fin me in ^ciond appeal. 

Where the (a)int below upon .i consifleration of the 
fai ts befoit* it ami simcninding circumstances comes to 
the ('onclusion th.it no proper case has been m.ide out 
foi exelCl^ing its disi letion for txtemiiiig the period of 
limitation under S. 5 and dismis''es the appe.il on that 
giound, there is no point of law involved in the appe.d 
so as to c.dl for interference in secoml afipoal. {Sen 
a*ui Niamatnllah, If.) KAMA SHANKAR v. JaNKI 
PRASAD. 130 I.C 840 (2)-1930 A.L J. 1256-A.I. 
R. 1931 All 28. 

Pardanashin lady. 

S. 6 — Paniams/nn lady — Appeal fihd without' 

stamp and out of time — Extension . 

A memorandum of .appeal was filed without any . 
‘^•tamps and out of time by 21 (la>s. * 

Held, that even though the litigant was .i pardanashin 
lady, extension of time ought not to be gi anted. {C.C, ■ 
Gho^t and .S'. A'. Chose, J J.) BENODINI CHAUDHU- j 
KAN17C JM'.MUNDHU KOY. 6 I.R (Cal) 206 = 3?! 
C.W.N. 179 146 I.C 359 (1) - A.I.R. 1933 Cal. 796. , 
Review application. 

S. 6 — Kt\iew .ipplication — Application in time 

without certified copy of order sought to be leview- 
ed — ('ertified copy filed after limitation — Period, if to 
be extended. Sn P.stna High COURT KULES. 16 

Pat.L.T. 695 = A.I.R. 1936 Pat. 486. 


I IMITATION ACT (1908), S. 6— Sufficient cause. 

: S. 5^Eevu’7v application — Suffictent canst . 

' An application for review of judgment must be made 
; within 90 days of the passing of the judgment and it is 
j only when sufficient cause is shown that the time can be 
, extended under S. 5 Application rejected. (A/ukerii 
and Bennet, JJ.) SARAN PlARE LAL. 

1931 A.L.J. 103= 130 I C. 839 = A.I.R. 1931 A11218. 
Review pending. 

■“ S. 6 — Beview ptndin^— Application for — Time 
taken up in. 

The time spent by the party m proae^uting with due 
, diligence an application for review should be excluded in 
cal( ul.itmg tlie time for filing an appe.il. 49 H. 149 
anil45C. 94, Foil. {Wild, J.C, and Milne, A./.C.) 
1*RIDIIANMAL v. Laloo. 25 S.L R. 242-= I R. 1931 
Sind 33 = 130 I.C. 545 = A I.R. 1931 Sind 3. 

3. 5 — Review pcding — *' Su/lictent cau^e^* — 

. Appeal (thd fh yend time — Excuse of dilay — Pendency 
of ro'oitw applitahon —If a ^ood grouni, 

A review application is a good giound foi extending 
■limitation in the laseof an appeal presented beyond 
! time, if the levitw application has been prusecuterl with 
proper diligence only and not otherwi-'C Where a 
; review application lecjuiring ad valorem stamp duty is 
I not so stamped, and the defii iency is not made goad 
w'hen demamled, and as a result the .ipplication is dis- 
missed, it cannot be said to have lieen iiioseciited with 
proper diligence and time cannot theiefore be excluded 
under S. 5. {Wiston , J.C ,) KANHIYA LAL?'. M.ST 
Phulan. 1936 A.M.L.J. 22. 

Scope. 

S. 6 — Scope, 

The provisions of S. 5 ( an only be invoked when the 
period of limitation has actually expired. The section 
does not apply to suits. {Grille, J.C.) MODEL MILLS, 

Nagpur, v. Hiralal Ramgopal. 30 N.L.R. 294 = 
16R.N. 255 = 149 I.C 966 = A.I.R. 1934 Nag. 145. 

■ — ■■ S 6 — Scope — Appeal filed beyond time — Disoe- 

' tion of Const. 

Under S. 5 it is competent to a (.’ouit to admit an 
appeal filed after the perixl of limitation, if the appel- 
lant shows sufficient cause for the delay. {Sulatman, C. 
J. and Rachhpal Siw^h, J) .SlJDAMA RaI v. BjsHE- 
.SHAR PraSD. 162 I.C. 939 = 7 R.A. 419 = 4 A W.R 
1460 = 18 RD. 706 = 16 L.R. 131 (Rev.; -A.I.R. 

. 1936 All. 92. 

Sufficient cause. 

See aho UNDER THE Ol'HER HEADINGS IN S. 5. 

• S. 5 — Sufficient cause — Application to bring on 

record legal representatives — Delay in making— Ignor- 

■ ance of death of deceased — If adequate giound. .See 

C. P. Code, 0.22, R 9 (2). 155 IC. 610 = A.I.R. 
1936 Lah. 478. 

S, 5 — '‘^Su/fcient cause"-- .Application to set aside 

abatesnent — I gnorame of dt ath of pasty. 

Ignorance of the death of one of the respondents, in 
the absence of any negligence or other act or omission 
for which the applicant can be held responsible, can be 
“sufficient cau.se’* wiihin the meaning of S. 5 A.I.R, 
1925 Pat. 162, Ref. {Boys and Smith, J J.) Lakshmi 
CHAND rc BeHARI Lal. 64 All. 280 = I.R. 1932 All. 
47 = 1932 A.L. J. 18 = 135 I.C 159 -= A I R. 1932 All. 
459. 

b— Su^ctent cause — Calcutta Municipal Act 

{III of \^iy), S. 141, SithS. {2)— Order of Deputy 
Executive Officer — Appeal fiom. 

Though the order by the Deputy Executive Officer 
was pa.ssed on 2nd May, 1928, and the as.sessee ought to 
have filed his appeal within one month from that date 
but in fact did so on the 28th September, where it was 
I proved that he knew of the order only on the 2nd 
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XIMITATION ACT (1908), S. 6— Sufflcient cause. ] 

September in spite of various attempts made by him to i 
acquaint himself with what had happened and there was 
no question of want of bona fiJes on his part, held^ 
'sufficient cau 5 »e' had been made out for extension of the 
period of limitation. {Mukeyft oftd Mitter, //.) 
CORPORATION OF CALCUTTA v. A. PaL. 68 Cal. 
793-I.R. 1931 Cal. 684-133 I.C. 332-64 O.L.J. 
475-35 C.W.N 283-A.I.R 1931 Cal. 606. 

3. ^—Suffictent cause — Case prosecuted tn govd 

faith and with diligence. 

Where the appellant had been prosecuting his case in 
good faith and with due diligence and he had been sent 
from Court to Court and still the matter in controversy 
had not been decided by any Court, 

Held^ that the appellant had sufficient cause for not 
preferring the appeal within the period of limitation. 
{Raza and Btsheshwar Nath, //.) ABID ALI KHaN 
V, KlDAR NATH. 142 I.O. 826 — I.R. 1933 Oudh 135 
= 9 O.W.N. 1165-A.I.R. 1933 Oudh 83. 

■— S. 5 — Sufficient cause — Copy of orier filed tn 
one and not filed in connected appeal. 

Where two appeals were filed fiom the same order 
but a copy of the order was filed in only one of them in 
time and the copy in the other appeal was filed out of 
time, 

Held, that it was a fit case in which the peiiod of 
limitation should be extended under S. 5. {Courtney- 
Terrell, C,J, and Fazl Ah, /.) DOMt LAL Sahu v, 
BIJOY PRASAD SIN(JH. 12 Pat. 36-141 I.C. 37-1. 
R 1933 Pat. 39-13 Pat.L.T. 612-A.I.R. 1932 Pat. 
349. 

^——3. 5 — Suffi'Acnt cause — Inahihty to file on the 
last day prorjed. 

It is sufficient for the applicant to prove that he was 
unable to file the appeal on the la'-t day. It is not 
necessary for him to sati'^fy the Court that he was un- 
able to present the appeal throughout the period allow- 
ed by the law. 132 I.C. 169, Foil. {Curgenvett, J,') 
NatesaMudaly V, Vedachala NAICKAN. 1931 
M.W.N. 1161. 

S. 5 — Sufficient cause — Onus, 

It is the duty of the litigant to know the last day on 
which he can present his appeal and if he has been 
guilty of delay, the buiden rests on him of adducing dis- 
tinct proof of the sufficient cause on which he relies. 
41 Mad. ,;412 (P.C.), Ref. Where the appellants did 
not show any particular diligence in the appeal and 
indeed did not take the trouble to apply for a copy at all 
till more than a month and a half after the judgment 
had been delivered, the Court held there w'as no ground 
for extending the time. {Pcrcival, J.C, and Rupchand 
Bilaram, A./ C.) MaNGHUMAL 7>. BibI .SaRDAR 
Khatun. 24 SLR. 415-I.R. 1931 Sind 89-132 
I.C. 473 = A.I R. 1931 Sind 68. 

— S. Sufficient cause —Partition proceedings 
under the U.P. Lani Revenue Act {//Jof\90\)— 
Orders on specific matteis— Appeal — Lirniiation fur — 
Prevailing view. 

Any objection that the parlies may entertain against 
the Collector’s orders on specific matters may be urged I 
in an appeal recording or confirming the partition under 
the U. P. Land Revenue Act CHI of 1901). That was 
the view held till the decision in 14 R.D. 538 in 1930 
holding that such specific orders are governed by the six 
months’ limitation m S. 214. The original view has 
now been affirmed to be the law by the Amending Act, 

TI of 1932. 

Held, even apart from the amendment, the fact that 
it was believed that orders on specific matters could be 
challenged in an appeal from the final order was a 
sufficient cause for extending the time under S. 5 of the 
n n TT — 


LIMITATION ACT (1908), S. 6. 

Limitation Act. {Oppenheim, S.M. and Walton, 

ABDUL Wahid v. Ram Bali. 14 L.R. 19i (Rev 
17 R.D. 247. 

I — - ■ --8. 6 — Sufficient cau^e — Proof of, 

\ Where an appeal is filed beyond the time, it is for the 
appellant to shosv sufficient cause for extending the time; 
and for this he has to justify eveiy day taken beyond 
time. {Hatrtson and Addnon, //.) KaNHAYA LaL 
Sardha Ram v. Baldko Das 14 Lah. 666 = 6 I.R. 
(Lah.) 163=146 I.C. 45 = 34 P.L.R. 937-A.I.R. 

, 1933 Lah. G81. 

Miscellaneous. 

S. 5 — Miscellaneous — Suit for possession by dis- 
possessed tenant — Coupling of two sections — Claim 
barred under one, w’hile not barred under another — Suit 
really falling under section barring — Delay, if excusable, 
.sv^ AGra Tenancy act, Ss*. 99 and 121. 18 R.D. 439 

S. 6 — Alienation by father during minority of 

Son — After bo f n son — Sitting nude Kiltcnatton—Com<- 
mencement of limitation , 

Where in the Punjab the father has made certain 
alienations without necessity and wheie on the date of 
the sale only one minor son is alive, while a second son 
is bom after the date of the sale, limitation will run 
from the date of the cessation of the elder son’s minority 
and both the sons can sue to set aside that alienation so 
long as the cause of action iS subsisting. Tliis is so 
because the second son has no independent rigid to sue, 

^ Ilis right is derived from his elder brother’s right to 
I sue, he being alive on the date of the alienation. {Addi* 
wn and Hilton, //.) Ji^VVALA SlNGH v, SaNT 

Singh. 13 Lah.520-I.R. 1932 Lah. 706 = 140 I.C. 
375-33 P.L R. 808 = A.I.R. 1932 Lah. 605. 

S. 6 — Applicability, 

Where shortly alter a decree, the decree-holder died 
and execution was taken out on behalf of the minor, 
which was dismissed, and execution was taken out again 
nearly four years after such dismis'-al, 

field, that the minor was protected under S. 6 of the 
Limitation Act as on the date of the dismissal of the 
execution he was under disability and that therefore the 
execution taken out again was within lime. {Skemp, 
J,) DUNI CHAND PANNA LAL 7'. KULDIP biNGH. 
A.I.R. 1936 Lah. 144(1). 

S. 6 — Apphcanlity — Alienation by Hindu 

uddoiv — Suit by after-horn nVtnionei — Limitation — 
Benefit of S 6 — If avail aide, 

A pel son who is a minor on the date of an alienation 
by a Hindu wddow" or who is bom subsequently during 
the lifetime of the w’uhiw is entitled to the benefit of 
S, 6 of the Limitation Act; anil a suit by such a 
person, after the widow’s death, for a declaration of 
his riglits, is governed by Art. 120 and not Art. 12S of 
the Limitation Act. The starting point under Art. J20 
is the date on wdiich the circumstauLes entitling him to 
have his interest guarded first come to his knowledge, 
\Fazl Alt and Rowland, JJ,) SlTAL RaUT v. ADA- 

lat Kaut. 166 I C. 244-7 R P. 670 = 16 Pat.L.T. 
236-A.LR. 1935 Pat. 266. 

3. 6 — Appluability — Application to set aude 

execution sale, 

S 6, Limitation Act, deals with cases where a person 
entitled to institute a suit or make an application for the 
execution of decree is, at the time from which period of 
limitation is to be reckoned, a minor, or insane or an 
idiot. It does not cover a case of an application under 
O. 21, R. 90, C. P. Code, to set aside a sale held in 
i execution of a decree. {Courtncy-Terrell , C,J. and 
! Varma, J.) BHOLANATH v, Mt. SayedaTUNNLSSa 
I Begem. 169 I.O. 253 = 8 R P. 267-16 Pat.L.T. 923 
: -AIR. 1935 Pat. 460. 
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• S. 6 — Applicability — Application under Sch. II y i 

para 20, Civ. F. Code — Miiwrtty of appl leant --- If a | 
yrround of exempt ton from limitations^ 1 

S. 6 of the Limitation Act has no application to | 
cases undei para. 20, Sch. 11, C. P. Code, and an appli- | 
cant under that rule cannot claim benefit of that section. : 
XCourtncy-Ttirclly C.J. ami VarmOy //.) PANCHI j 
Mandal Gkna Mandar. 14 Pat. 866=161 I.O. ! 
691 = 8 R.P. 466 = 17 Pat.L.T. 20 = A.I.R. 1936 Pat. 
161. 

S. 6 — Applicability — Child en ventre sa mere — 

If can take advantage of, 

S. 6 can be t.iken advantaj»e of by a child m venture 
id mere, {Feadcyy C.J.y Katneuim and Ktngy //.) , 
Kanganatha KKDDI V . ramaswami Mudali. 68 ; 
Mad. 886 = 8 R.M. 469 = 1935 M.W.N. 920 = 169 I.O. i 
1-42 L.W. 349 = A.I.R. 1935 Mad. 839 = 69 M.L.J. 
426(F.B.). j 

S. 6 — Applicability — Decree obtained by Collec- ; 

tor a^ man'iiicr of Court of IVaid'^ — U, P. Court of \ 
Will il.^ Acty .V. 55. 

Wlieie a tlecrue is olitained by the Collector as 
manager of the Court of Wards in charge of the estate 
of a minor, the decree holder is the minor and not the 
Collector, and he can have the benefit of S. 6 of the 
Limitation Act. It is clear from S 55 of tlie U. P 
(xjuit of Wards Act that it is the ward who sues, though 
in the name of the Collector, who is in charge of his 
property. (^Ganga Nathy J.) Dina Nath The 
Collector OP FAKUKIIA13A1). ICO I.O. 276 = 8 R. 
A. 686 = 1935 A.W.R. 1334 = 1936 A.L.J. 1336=A. 

I. R. 1936 All. 63. 

— S. Q— Applicability to Kumann Rules, 

S. (» of the Limitation Act is made applicable to the 
Kumaun Rules by a notification of 1918 and it confers 
on a minor .i largei period of limitation for instituting a 
.suit to avoid a .sale of Khaikari right. {OakdeUy S.lif, 
and Smithy J,M.) DHARMA NAND v, DEBI DUTT. 
14 R.D. 636. 

S. 6 —Applicability — Mortgage suit — Death of 

next friend — Application tor final decree by minor after 
attaining m.ijority — S. b not applicable as it is not a 
proceeding in execution. ,See MORTGAGE SUIT. 37 
O.W.N. 184 = A.IR. 1933 Cal. 608. 

S. 6 —Applicability — I’erson carrying on business 

under anotber name — Deatli of such person leaving 
minor sons — Rusintss carried on by guardian — Hundi in 
business name — Suit on by minors after majority — If 
barred — Peiiefit of S. 6, if available. See C. P. CODE, 
O. 30, R. 10. 16 Pat.L.T. 649. 

S. 6 — Applicability — Suit by minor co-sharer for 

prv)piietaiy profits — S. 160, CL P, J.and Revenue .Act. 
See C. P, L.\NU REVENUE ACT, S. 160(3). 18 N.L. 

J. 286. 

S. 6— Application — Alienation by Hindu father 

— Suit to set aside by subsequently bom son — Limita- 
tion — Eldei bi other existing at the time of alienation— 
p:fTfect of. See HINDU Law— ALIENATION BY 
FATHER. 41 L.W. 610 = A.I.R. 1935 Mad. 431. 
Ss. 6, 7 and 8 — Di’^quahfic I propiietor — P ro- 
pe ity in possession of Couit of Wards — Period of 
limitation y if exit tided. 

The limit .ilion Act though it recognises and eniime- I 
rates certain conditions as legal disabilities entitling 
person affected by them to an extended perio<I of limi- I 
tation, it does not touch discjualification under S. 6C«), 
Court of W.irds Act and the disqualified proprietor is 
not exempted fioin suing so long as the property re 
mains in the hands of (iouit of Wards. {Nanavuttyy 

J.) Mahomed azim Khan v. raja Saiyid Maho- 
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MED Saadat ALi Khan. 136 I.O. 642 = I.R. 1932 
Oudh 130 = 8 O.W.N. 349 = A.I.R 1931 Oudh 177. 

8s. 6 and 7 and Art. 12 — Execution sale 

against minors represented by Court guardian— Suit by 
minor on their attaining majority to recover possession 
of properly — Liniitaiion. 

A lady died shortly after a decree w'as pas.sed against 
her, leaving the plaintiffs 1 and 2, her minor children. 
At the instance of the decree holder, an officer of the 
Court v\ as appointed as guardian of the plaintiffs and 
the propel ty was brought to sale and purchased by the 
decree holder himself. The plaintiffs instituted a suit 
for recovery of possession of the pioperty almost at the 
expiry of the period of 12 years fiom the date of sale^ 
In substaiice, their case was that they were not leally 
represented in the execution proceedings and the sale 
was accordingly not binding on them. They also added 
that the decree-holder t\as guilty of fiaud in not dis- 
closing the existence of their maternal giandniother and 
grandfather in connection with his guaulian application. 

Ileldy (;) that the propriety of attributing fiaud to 
the cleciee- holder meiely because lie did not mention the 
existence of certain relations in connection with the 
guardian application, is doubtful; (;/) that there is no 
question in the present case either of absolute, non re- 
presentation or of the appointment of a guaulian whose 
appointment is prohibited by statute and the most that 
can be said is that the decree-holder has pcisuaded the 
(‘oiirt to make a wrong order in the matter of appoint- 
ing a Court officer as guardian and the sale is, if at all, 
only voidable and is not a nullity, (/// j that the plaintiffs 
must have taken the necessary proceedings within the 
, one year allowed by Art. 12 of the Limitation Act, 
i subject to such extension of time as they may get under 
: 6; {tv) that the suit is baried by the opeiatlon of S. 7 

! of the Limitation Act, even if it was not instituted be- 
I yond one year of the attainment of majority of plaintiff 
j No. 2, and that S, 7 can be invoked even if there is no 
! pioof of tie facto management by the major member 
i and even if there is n(9 other property except the suit 
I piopeity and theiefore there is nothing for a managing 
! member to manage. {Varadachariary J j) NKMMAYYa 
’ Shriiy 7^ Nagaraja Shetty. 8 R.M 366=^1935 
I M.W.N. 964= 168 I.C. 874 = A.I.B 1935 Mad. 1085. 

\ S. 6 — Guardian of lunalu suing last guaidtan. 

I A lunatic is protected under S. 6 as long as he is 
' under disability. The mere fact that there was a 
I guardian on his Ijehalf, who could have sued earlier, 

I would not deprive him of the protection given by that 
I section. {Sulaimaiiy C, J, and Mukeriiy J.) MUSI 
i IMRAN V. Collec ruR of Bijnoke. 148 I.O. 1166 = 
6R.A. 839-1934 A.LJ. 803 = 3 A.W.R. 671 = A.I 
R. 1934 All. 434. 

— — S. 6 — Insolvency, no diuibility. 

Insolvency is not a di.sability under the Limitation 
^ Act and the time for setting aside an ex paitc order is 
not extended by the adjudication of the party against 
whom the order was passed. {Curgenven and Cormshy 
j //.) SlRURz^ Mythili AmmaL. 136 10.45 = 1 
R. 1932 Mad. 263 = 1931 M.W.N. 1124 = 34 LW‘ 
783 = A.I.R. 1932 Mad. 170 = 61 M.L.J 688 

S. 6 — Minor — Child in the xvomh — Alienation 
by Hill ill father — Suit to set aside — After born son — 
Commencement of limitation , 

A person cannot be said to be a minor until he is 
born and so the provisions of S. 6 of the Act do not 
apply to the case of a son who was begotten before but 
born subsequent to the alienation sought to be set aside. 
So a suit to set aside an alienation by a Hindu father 
brought by the son who was in the womb at the time of 
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the alienation, moie than twelve years after the alienee 
took possession of the property though within three 
years of his attaining majority is barred by Ait. 126. 
14 I C. 60; 54 l.C. 838; lO Lah. 713; 79 I.C. 1010; 64 
I.C. 757, Foil. {MaJAavan Nair, /.) VenKATARAMA 
Aiyak V. Mirthinjaya Aiyar. I.E. 1931 Mad. 668 
= 132 1.0. 316-33 L.W. 768-A.I.E. 1931 Mad. 
466 ==60 M.L.J. 521. 

— — S. 6 — Mtiior — Couit closed on exptyatton of 
minority — Ft ling appeal on rcopciiniy' day. 

The phrase ‘the period of limitation prescribed for 
any suit, etc / in S. 4;’of the Limitaiion Act is wide 
enough to include a period of time contained in the 
First Schedule of tlie Limitation Act but computed with 
the aid of one or more of the Ss. J2 16 of the limita- 
tion Act or starting from the date of attaining majority 
under S. 6 of the Act. So if on the last day after three 
years from the date when a minor attained majority 
when he ought to have filed a suit, the Court is closed 
he is entitled to the benefit of S. 4 anti file hi', suit on 
the reopening day. 37 M.L J. 2^6, Doubt. ; 36 I'oin. 
258, Di>s; 45 Mad. 785, Expl ; 26 Bom. 782 and 44 
Mad. 817, Dist. {Cormsh, /.) NaGANNA f'. KkiSH- 
NAMURTH y. 66 Mad. 286 - 135 I.C. 587 - I.B. 1932 
Mad. 171-1931 M.W.N. 1127-34 L.W. 660-A.I. 
E. 1932 Mad. 139 = 61 M.L.J. 675. 

S. 6 — Minors dealt with in the Act are human 

beings not juristic persons like idols and corporations — 
Idol not perpetual minor — Dedicated property — 
Minority affecting limitation is of the shebait and not 
of the idol. Atv ADVERSE FOSSISSION-— KfcUOIOlJS 
ENDOW'MENT. A. I.E. 1932 Mad. 328 = 62 M.L.J. 
496. ^ 

— S. 6 — Mortiiage in favout of fithor — Acktioio’' 

ledgnicnt made dunn^ son's mtnoi liy—Son tnUitutin^s; 
suit ivtthin tA/ie ycats after majottty—Bar, 

A moitg.'ige was executed by two persons in favour of 
the father of the plaintiff. The plaintiff was then a 
minor living jointly with his father. The father died 
in 1912 and in 1913 the mortgagors executed a second 
mortgage in favour of another including in that mort- 
gage the whole of the amount due under the earlier 
mortgage. In 1928 the plaintiff sued to recover the 
amount and claimed that he was entitled to do so within 
three >tais of his attaining majority. 

Held, that time began to run fronr the date of the 
execution of the mortgage, but the mortgage of 1913 
contaii^ed an acknowledgment and therefore saved 
limitation. 

Held, further, that the plaintiff being a minor at the 
time from which limitation has to be reckoned, the suit 
filed within thiee year*' of the plaintiff attaining majori- 
ty, was competent. {Pullan and Niamatullah, J J f) 
Chandrabhan V. Raj Kumar. 64 All. 1019 = 142 
I.C. 794 = I.E. 1933 All 197=1932 A L.J. 1012= 

A. I.R. 1933 All. 100. 

S. 6 — Punjab Customary Law — Altc/ialtou of 

ami's tral pr opert Mt nor ; t verstoner— Right t o con- 
test alienation— Extension of time. 

In the case of alieii«ition of ancestral properly, a rever 
sioner who is a minor on the date of alienation has an 
independent right to contest the alienation; and he is 
entitled to extension of time under S. 6, notwithstanding | 
the existence of nearer reversioners including his own 
father. A I.R. 1932 Lah. 39, Rel. on. {fl'ek Chand , 
y.) Khushi Ram r/. Nand I.al. 1471.0.399 -6 

B. L. S89 = A.IR. 1933 Lah. 866. 

— S. 6 — Punjab Customary Law — Minor in exist- 
ence at time of alienation — Suit to challenge alienation. 


LIMITATION ACT (1908). S. 7, 

Under the Customary Law’, every minor w’ho was in 
existence at the time of alienation which is being chal- 
lenged by him can bring a suit within three years of 
attaining majority. Therefore, where the plaintiffs are 
still minors they have clearly ample time for bringing 
their suits and no objection on the grountl of limitation 
can be taken to their suit. {Young, C, J, and Rangi 
Lai, J.) Sakwan Singh v. Mt.‘ Basanti. 164 I. 
0. 603 = 7 R.L. 582 -A.I.R. 1934 Lah. 908. 

S. 6 — Punjab Cnstemary Law — Minor rever- 
sioner — Right to eontt.\t adoption — Extension of time. 

If a rever'-ioner ami his minor sons are alive at the 
date of an alleged adoption, they have separate rights 
both derived iioni the conrrnon ancestor. The right of 
the father being barred does not bar the right of the son, 

If he be a minor. The son will have the advantage 
under the Limitation Act of acKling the peiiod of his 
minority to the limitation period. [Young, C.J.and 
Ihn Mohammad, Jj) HaKI RaM v. SaI 1. 164 I.O. 

676 = 7 R.L. 698 = A.I.R. 1934 Lah. 968(2). 

- — ■ S. 6 — Scope, 

S. 6 contemplates case.s w'here there is only one 
minor deci ee holder or w'heie all the decree-holders are 
niit'oi s. {Afm/n Alt and Henderson, J Jf) A BED 

Hussain 7^ .\Bi)Ui. Rah.man. 63 Cal. 92 = 1581.0. 
667-8 R.C. 198 - A.I.R. 1936 Oal. 631. 

Ss. 6 and 29(2) — Scope — Suit aftir three years 

of majority — It barred — .V. 29 (2). 

A suit by a peison after three years of attaining niaj’o- 
rity is not barred under S. 6, Limitation Act, because 
S. 6 is nof one of the sections mentioned in S, 29 (2) of 
the Act, S. 29 (2) (^r) prescribes the sections to be 
applied when they are not excluded by any special or 
local law; and S. 29 (2) [If) says that the remaining sec- 
tions shall n(jt apply. {Oppcnhetni, S,M. and Drake 
Brockman, J,M ) KARAN SiNGH v, ChAKAN SiNGH. 
18 R D. 624 = 16 L.R. 40 (Rev.). 

- - Ss. 6(1) and (3) — Appli< ability — Hindu minor 

ividow — Adoption by — Suit by adopted son — Limitation^ 
if saved — ''DeatlC — "Legal repi esentative'" — Meaning 
of. 

The extended peiiod of limitaiion allowed by S. 6 of 
the Limitation Act only applies to the case of a minor 
and his legal representative after his death and not to 
an assignee from the minor. A son adopted by .i Hindu 
minor widow is not under the Hindu Law an assignee 
from the widow, but is in a position closely analogous. 

If the Indian Limitation Act, S. 6 (3), had intended to 
provide for cases of notional death, appropriate language 
could have been used. The expression “where the 
disability continues up to the death of such person'* in 
S. 6 (3), refers to physical death and to nothing else and 
the “legal representative” must be a legal lepresentative 
w'hose title depends on the death. An adopted son is 
not the legal representative of the adopting widow 
within the meaning of S. 6(3). When the adopted son 
is him.self a major at the date when the cause of action 
arises, he is not entitled to the benefit of S, 6 (1). S. 6 
(IJ will not apply when the person entitled to bring the 
suit was not, at the time from which the period of 
limitation is to be reckoned, a minor. {Beaumont, C. 

y.) Mariyayya V, Chanvirangouda. 169 1.0. 
272=8 R.B. 184 = 37 Bom L.R. 706 = A.I.R. 1936 
Bom. 420. 

■■■8. 7 — Alienation by Hindu mother — Suit by ions 
after attaining majority to set aside — Commencement of 
limitation. 

Where two Hindu brothers sued for a declaration that 
the sale executed by their mother as guardian was in* 
valid and it was found that the elder of the two plaintiffs 
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had attained majority more than three years before the 
suit was filed, 

that the suit was barred and that time had run 
against the younger bi other also. (^Jackson and 
JhUUry JJ. (JAUUU PaUHI V, ChOKKAPU liODDU.) 
68 Mad. 155-*160 I.O. 76-6 R.M. 680 = 39 L.W. 
795= 1934 M.W.N. 636 =A.IE. 1934 Mad. 469 = 67 
M L. J. 27. 

~S. 7 — Applicability, 

S. 7 clearly has got no application to any but the 
ca.ses to which it is made applicable, namely to debts 
and to execution of decrees. {Banerji and J JP) 

Kamta Kai V, Rani Jai Uraj Kunwari. I.E. 1931 
All. 603 = 1331.0. 156=A.IR. 1931 All. 398. 

-S. 7 — Applicability — Capa'-ity to give discharge 

—Question of benefit to family immaterial — '^/Jis- 
charge'^ — Meaning of — Adult member should be definite^ 
ly found to be manager. 

In a suit by the plainlilfs claiming to be the owners of 
certain property alleged to have been given in trust to 
the defendants vlu! mg plaintiffs* minority and to have 
been misappropriated by them, the defendants pleaded 
that as the iiuin.iger of the family (one of the plaintiffs) 
had failed to sue within three years after attaining 
majority, the whole suit was barred under S. 7 of the 
Limitation Act. The lower Court held that S. 7 was 
inapplicable on the ground that the manager was not 
competent to give a v.ilitl discharge as there was obvi- 
ously no benefit in not instituting a .suit in time. 

ffeldt 0) that the view of the lower Court was 
erroneous; S. 7 merely refers to the capacity to give 
discharge: “If he gives a discharge without any benefit 
to the family, his act may lie liable to be challenged by 
the minors but that is immaterial to the question of 
limitation.” 45 B. 446; 38 M. 118, Foil. ; 48 A. 152 (P. 
C.), Dist.; (//j (hat S. 7 applied not only to cases of dis- 
charge of debts but also to cases involving immovable 
propel ty; “the word ‘discharge’ in S, 7 is wide enough 
to include any form of quittance, whereby the rights and 
liabilities between two parties are put an end to.” 46 B, 
535 and 25 1 C. 755, P'oll.; (///) but that before S. 7 
could be applied, it should be found definitely whether 
the adult ineinber was or became the manager. “It 
cannot be predicted of every Hindu family that an adult 
brother as soon as he becomes major, becomes the 
manager and therefore necessarily competent to give a 
discharge. This depends upon several questions of fact 
and a variety of circumstances varying with different 
families and unleas the necessary facts are propeily 
alleged and proved by the party who w'ants to deprive 
the person under disability of the benefit of S 6 of the 
Limitation Act, the claim cannot be thrown out as 
barred by limitation. ’* (An issue was therefore framed, 
‘Was the adult member the manager* and remitted to the 
lower Court.) {Bfiide, /.) LAb CHAND v. GiaN 
ChaND. I R. 1933 Lah 192 = 1421.0. 295 = 34P.L. 
R. 384=A.I.R. 1933 Lah. 479. 

— — S. 7 — Applicability — Guardian and Ward — 
Monty due to minor under decree— Certificated guar- 
tliiin — Power of^ to gizc valid discharge. 

Whatever may be the powers of the certificated guar- 
dian to collect other moneys of the minor, his powers to 
receive money payable to a minor under a decree is 
subject to the pei mission of the Court. He cannot 
receive the decretal money amicably and out of Court 
and give a dischaige. 'I'lie discharge given by a certifi- 
cated guardian who is appointed next friend of the 
minor with the permission of the Court is really a dis- 
charge by the order of the Court. 36 Mad. 295, Kei. on. 
{Afastm Ali and Henderson, J J,) ABED HOSSAIN v. 
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I ABDUL Rahman. 63 Oal. 92 = 168 1.0. 667 = 8 R.O. 
198 = A.I.R. 1936 Cal. 631, 

S. 7 — Applicability — Hindu minor brothers — 

Alienation by mother as guardian — Suit to set aside — - 
Limi tation — Starting pot nt . 

A Hindu wfidow acting as guardian of her minor sons 
(plaintiffs) sold their joint family property on 11th 
March, 1915. The 1st plaintiff became a major in 
January, 1921, and on 22nd January, 1923, he filed a suit 
for hini.self and as guardian of his minor brother, 2nd 
plaintiff, to set aside the .sale-deed and to redeem certain 
prior mortgages. As the suit was bad under the Dek- 
khan Agricuffurists Relief Act, the High Court gave 
permission in second appeal for the suit to be withdrawn 
with liberty to file a fresh suit ‘ if so advUed”, on 26th 
March, 1926. 2nd plaintiff became a major on lllh 
December, 1926, and on 9th March, 1927, both the plain- 
tiffs sued for a declaration that the sale was not binding 
on them. 

Held, that the suit was barred as regards both the 
plaintiffs, because plaintiff No. 1 was capable of giving 
a valid discharge within the meaning of S. 7 of the 
Limitation Act, and consequently the bar of limitation 
operated against the 2n(i plaintiff when it operated 
against the 1st plaintiff. 

Held, further, that S. 14 of the Limitation Act did 
not apply, and the 1st plaintiff could not claim the 
benefit of that section in view of the clear language of 
O. 23, R. 2, C. P. Code. (Broom/ie/d, /.) KONDAJI 
7^ Dagadu, 167 1.0.692=8 R B. 72 = 37 Bom. L. 
R. 225 = A.I.R. 1936 Bom. 259. 

— *3. 7 — Apphcahihty— Joint Hindu family — Suit 
by a member against stranger settingup idle by adverse 
possession, 

A suit brought by one member of a joint Hindu 
family against a transferee from the manager raises a 
question as to the authority of the manager and In that 
sense involves a dispute as to the respective lights of 
the members of the family inter se. The nature of such 
a suit is obviously distinguishable from that of a suit 
brought against a person, who is an entire sti anger to 
the family, who does not claim title through any mem- 
ber of the family and who is setting up his adverse 
posses.sion as a paramount title. In such cases the 
manager reoresents the family as one unit and if time 
has run out against the manager, limitation is not .saved 
merely because some minor members of the family are 
still living. xSuch a case falls within the ambit of S. 7 
of the Limitation Act. {^Sulatman, C.J, and Beniiet, 
J.) Anrudh Rai V, Sant Prasad kai. 67 All. 
891 = 165 I.O. 669 = 7 R A. 947 = 1935 A. L J. 838 = 
1936 B D. 182= 1935 A.W.R. 474 = A.I.R. 1935 All. 
746 (2). 

S. 7 — Applicability — Joint promissory note — 

Decree in favour of brothers — Elder brother authorized 
to recover entire amount — Period of minority cannot be 
excluded. 

Where a decree wa.s passed on a joint promissory 
note in favour of two brothers, one of whom was a 
minor and the decree itself empow^ered the elder brother 
to recover the entire amount on furnishing security for 
the half share of his minor brother. 

Held, that as the elder brother could have given a 
valid discharge without the concurrence of the other 
brother, the person under disability is not entitled to the 
benefit of S. 7. {Lakskmana Pao, J.) VeNKATARAMA 
VaSS V, Bhima RAO. 148 I.C. 64 (1) = 6B.M. 426 
= 39 L.W. 62 = 1933 MW.N. 895=A.I.R. 1934 
Mad. 103(1). 

'■"■■S, 7 — Co-heirs — Right of one to give discharge 
of debt. 
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One co-heir cannot give a valid discharge in respect ! 
of a debt due to the ancestor without the concurrence of 1 
the other co-htirs. {Baker and Rangnekar^ //.) j 
UMAKANT bALAKRISHNA V. MARTAND KFSHAV. 6 { 

I.B. (Bom) 59 = 146 I.C. 164 = 35 Bom.L.K. 388= ! 
A.I.B. 1933 Bom. 245. 

- “ S. 7 — Co-mortgaS'ees — Death of one before final 
decree — Minor hci/s ttn pleaded — Limitation for execu 
tion application. 

Ordinarily one mortgagee alone cannot enforce the 
mortgage for his shaie of the debt only, exi'ept in cases 
where three has been .severance of the mortgagee’s 
inteiests effected with the mortgagor’s consent. Further 
thedischaige by one mortgagee alone as regards his 
shaie of the debt is not valid against the rest. Where 
some minors were impleaded as co-mortgagees in the 
place of one of the co mortgagees since deceased and a 
final decree is passed but the execution application was 
filed five >ears after, 

that it was not barred by limitation. {Mitter 
and M.C. Ghose, JJf) .SaTJSH CHAMDRA SeN v. 
JlWAN LAL Daga. 149 1.0.1062=6 B.C. 696 = 37 
C.W.N. 838 = A.I.R. 1934 Cal. 1. 

S. 7— Hindu joint family — Alienation by j 

rnana^ar — Bar of limitation against some — Whether 
binds the rest. 

In the case of alienation by manager or guardian of 
minors, the bar of limitation as against one member 
does not affect other members if such other members 
have a right to impeach alienation. A.I.K. 1926 P.C. 
16, Foil. {Banerji and Kingy J/) KaMTA Kai v. 
Rani Jaduraj Kunwari. I.B. 1931 All. 603=133 
I.O. 165 = A.I.B. 1931 All. 398. 

S. 7— Hindu joint family — Single legal repre- 

sentative — One person ivhether can give valid discharge. 

S applied f(‘r execution of a money deciee, which he 
had obtainerl ag.iinst the judgment-debtor ; during the 
pendency of the proceeding, he died leaving three sons I 
A, B and 6’, of whom C was a minor. They were brought 1 
on record a 5 the legal represent.itives of S and continued | 
the proceeding which was ultimately C(jnsigned to the : 
record -1 oom on 21 6-'24, leaving a balance still payable | 
under the decree. C on attaining majoiity applied for i 
execution on l6 8- ’29 and was met with a plea that the j 
application was barred by limitation. i 

Held^ that the minor and his two bi others, being legal ' 
representatives of (heir father, who was the oiiginal | 
decree holder, constituted one legal lepresentative of the 
decree-holder and that one of them could not execute the 
decree nor give a valid discharge. 

Heldy further^ that O. 21, R. l5, C. P. Code, did not 
cx)nfer an uncondition.d right on one of the decree- j 
holders to execute the decree, that such a right was ! 
subject to C(jntrol by the executing Court, that the above , 
rule did not affect S. 7, Limitation Act, and that the , 
application for execution w'as not barred by limitation, i 
29 All. 279; A.I.R. 1929 Lah. 467; 55 Cal. 608; A.I.R. ' 
1929 Mad. 394, Ref.; 66 P.R. 1893, Dist. (/«/ Ul, /.) 
Mahomed Kazam Nadir An Shah. I.B. 1931 
Iiah. 276= 130 I.O. 403 = A.I B. 1931 Lah. 5. 

— — S. 7— Minor reversioner — Nearer reversioners 
omitting to sue — Effect, 

Under S. 7, not only must there be a joint right to sue 
but it must be possible for a valid discharge to be given 
by those who are not under any disability. The omis- 
sion to sue on the part of the next reveisioner to an 
alienation by the widow is by the customary law not a 
bar to the maintainability of a suit by the remoter re- 
versioner and therefore a person who was a minor at 
the time of transfer can avoid It within the time allowed 
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by law’ even though the nearer reversioners had not done 
so. {Shadi Laf C.J. and Broadway, J.) WaLI 
Chand z/, PUNJAB Singh. I.B. 1931 Lah. 649— 
132 I.C. 665 = A.I.E. 1932 Lah. 39. 

S. 7 — Scope — Discharge by certificated guardian 

out of Court — If valid. 

S. 7 contemplates a legal capacity to give discharge 
without the concurrence of the peison under disability. 
The section requiios that the co-decree-holder in addi- 
tion to his capacity as a co-decree holder must have such 
a legal capacity as would empower him alone to realize 
the decretal debt and give a discharge without putting the 
decree into e.xeciition, even if his minor co deciee- holder 
had been under no disability and had the capacity to 
give his assent. In other woids, the legal capacity must 
enable him alone to give a discharge, the consent of the 
other decree-holders not being necessary at all in the 
exercise of that legal capacity. The law must clothe 
him with rights to give a discharge for the whole debt 
irrespective of the consent of the other decree-holders. 
Familiar instances of such legal capacities are those of a 
paitner and thekaita of a joint Hindu family. Their 
legal capacity to give a discharge is derived from the 
substantive law. They have the power to realize the 
whole decretal debt amicably and .'»re not required by law 
to take the consent of the other joint decree-holders or 
the permission of the ('ouit under the processnal law 
before giving discharge. The legal capacity of a certifi- 
cated guardian to realize moneys payable to a minor 
decree holder under a decree of the Court not fulfil the 
test, indicated above. It is not independent of the 
rights of the minor decree-holder. S. 7 contemplates 
discharge by a peison who, by viitue of his own legal 
capacity under the substantive law is able to give a dis- 
charge. It does not contemplate a legal capacity which 
only empowers a person to lealize a debt on behalf of 
another by the process of execution with the permission 
of the Court. Hence where ther aie five joint decree- 
hulders one of whom is a minor and the other are adults 
and one of the adults is the certificated guardian of the 
minor a discharge given by such guardian out of Court 
is not a discharge by a guardian— far less a discharge 
without concurrence of the minor within the meaning of 
S. 7 unless it is pioved that the adult decree-holder who 
representb the minor is in a position to give discharge. 
A.I.R. J929 Cal. 165, Expl. and Dist.; A,I.1<. 1924 Cal. 
710, Kc4. on. {Nasim Ah and Henderson, JJf) A BED 
HOSSAIN V. ABDUL R AH MAN. 63 Cal. 92 = 158 I.O. 
667 = 8 B.O. 198 -A.IB. 1935 Cal. 631. 

S. 7 — Suit by reveruonei r to Set aside alienation 

— Nature of — Starting point of limitation. 

A suit by a reversioner to challenge an alienation by 
the female limited owner is a representative one and it 
follows that if there is at the date of the alienation a 
icversionor who is competent to challenge it, but fails to 
no so within the period of limitation, the result is bind- 
ing on the whole body of reversioners, whether minors 
or otherwise. A.I R. 1927 Mad. 216; 41 M. 659 and 6 
Lah. 405, kel. on; 8 Lah. 7ll,Dist. {Addison and 
Bhide,jjf) GaJINDAK SINGH z/. lULWANT KaUR. 

149 I.C. 696 = 6 B.L. 734 = A.I.B. 1933 Lah. 624. 

— ■■ S. 9 — Applicability — Subsequent disability by 
reason of cancellation of cause of action, 

S. 9 contemplates only cases where the cause of action 
continues to exist; but where the cause of action is can- 
celled by reason of subsequent events, this section will 
not apply. (Nasitn AH and Nhundkar^ //.) 
JATENDRACHANDRA BANDHOPADH YAY v. REBATEE 

Mohan Das. 62 Cal. 66*»168 I.O. 191=A.I.B, 
1935 Cal. 333. 
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S. 9 — Suspension of limitation — Submersion of \ 

mortgaged property — Suits on mortgage, | 

Where once limitation begins to run for a suit to j 
enforce a mortgage, it is not suspended merely because ! 
the rnortg.iged property is submerged under water, as it > 
does not affect the mortgagee’s right to bring a suit on ; 
the mortgage. (Kulwant Sahay^ J.) RaGHUNATH ■ 
llHAGAT 7f. Meghu Mander. 146 I.O 856 = 6 E.P. 
297 = A.IR. 1933 Pat. 693. 

S. 10 — Applicability — Essentials. 

In order to bring a case within the purview of S. 10, 
there must be a trust for a specific purpose, ‘ a pur- 
pose that is either actually and specifically defined in the 
terms of the will or the settlement itself, or a purpose 
which, from the specified terms, can be ceitainly afiirin- i 
ed”. 49 LA. 37, Foil. {Lord Thank\ rton.') ANNA- j 
MALAl CHETTIAR V. M UTH UKAR UPPAN CHETTIAR. ' 

68 I.A. 1 = 8 Rang. 646 = 36 C W.N. 146 = 33 L.W. I 
30 = 1931 M. W.N. 137 - 33 Bom.L.R. 168 = 64 O L. J. 1 
175 = I.R. 1931 P.C. 65 = 130 1.0. 609 = A.IR. 1931 ! 
P.O. 9 = 60 M L. J. 1 (P.C.). I 

S. 10— Applicability —G. P. Notes belonging to i 

joint family of two brothers given as security for service 
of one of members — Subsequent paitition but (i.P. Notes 
allowed to continue as security— (i. P. xNotes given to 
brother in service after retirement — Suit by heirs of 
other lirother for recovery of G. P. Notes — Ait. 145 and ■ 
not S. 10 or Art. 49 governs. SiC LIMITATION ACT, 
ART. 145. 61 Cal. 119 --A.I.R. 1934 Cal. 87. 

S. \^—Applicabihty— Propel iv held by Mahant 

of ad hail. 

Property held by a Mahant of a math for maintaining 
the math and the office relating thereto is not property 
which “has become vested in tiust for any specific pur- 
pose.*’ The endowments are not “conveyed in trust” 
nor is the head of a math a “trustee” with regard to 
them save as to .specific property proved to have been 
vested in him for a specific object. So S. 10 is not applic- 
able to property appertaining to the mahant of an 
asthan. 44 M. 834 (P.C.), Rel. on. {^IVaz.r Hawaii, C.J, 
and Siivastaiay ./.) ClIINKAN PaNDE v. DURGA 

Rharthi. 9 Luck. 384-6 R.O. 274 = 1471. C. 607 
= 11 O.W.N. 39 = A.I.R. 1934 Oudh 96. 

S. 10 — App/'cabi/t/y and scope— Suit for , 

damages for wilful defauU of trustee in management — 
J.imitatioii~>Starttiig point— Limitation Act, Art. 120. 

S. 10, Limitation Act, which applies to trusts, dots : 
not in terms apply to suits for damages for breach of , 
trust. It cert.iinly does not apply to such suit'^ for ’ 
damages on the footing of wilful default, when ex hypo \ 
thesi the money claimed has not come into the hands of i 
the trustees; and the reference to an account does not j 
extend it to such claims. The section read as a whole I 
justifies a der'ree for any trust funds shown, on an I 
account being taken, to be in the hands of the trustees. 
A claim to damages for alleged breaches of trust in the 
management oi trust property falls under Art, 120, ' 
Tamitation Act, which is the only artic le applicable. ! 
Time runs from the breach and not from the date of the ' 
Consequent loss. A claim to damages on the footing of | 
wilful def.nilt is not one to follow trust funds, and is not j 
saved by S. 10, Limitation Act. {Bar/ee and Sen. //.)! 
SlUklNHAI Navroji Pestonji. 160 10. 612=8 i 
R.B. 267 - 37 Bom.L.R. 946 = A.I R. 1936 Bom. 30. | 

”■ S 10 — Applii ability — 7'rust contrary to the will \ 
under which the properties vested. 

Where a testator made a will bequeathing all his pro- 
perty to A and also entered into a contract with A's 
father not to revoke the same but later executed a 
second will by w’hich he revoked the first and bequeathed 
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all his property to P, his wife, W'hom he appointed exe- 
cutrix and it w’as contendeci that by virtue of the 
contract there was a trust created in favour of A within 
the meaning of S. 10. 

Heidi that the trust did not fall within S. 10 as it 
could not be said that the property vested in the executrix 
under the second will for the specific purpose of making 
them over to A. {Sir George Lozvndet.) RANI 

Chhatra Kumari Devi v. Mohan Rikram Shah. 
58 I.A. 279 = 10 Pat. 851=8 O.W.N. 905 = 1931 
A.LJ. 783 = 34 L.W. 411 = 133 I.C. 706 = 13 Pat.L. 
T. 1 = I.R. 1931 P.C. 241 = 33 Bom.L.R. 1390 = 
A.I.R. 1931 P.O. 196 = 35 O.W.N. 963 = 61 M.L.J. 
78(P.C.). 

—— — S. 10 — Applicability — Trust property — Posses^ 
Sion by stranger independent of trustee — If can be 
adverse. 

Under S. 10 an express trustee canni^t prescribe for a 
title by adverse possession against his beneficiary; the 
trustee’s legal representatives or assignees are in no 
better position than the trustee himself. Rut the rule 
does not apply in the case of a stranger to the trust who 
takes possession of the trust property independently of 
the tiustee. The section does not prevent such a person 
from acquiring title by adverse possession. (Cnrgenvcn 
and CorniJii J J.) MANICKAMMAL v. MURUGAPPA 
Gramani. 157 I.C. 181 (2) = 8 R.M. 116 = A.I.R. 
1935 Mad. 483. 

S. 10 — Applicability — “ Vested — Meaning — 

Wdkf — Suit by Saj/adanashin for possession of proper^ 
ticf from dtsints^ed mu;a7uars. 

In a suit brought in 1926 by the Sajjadanashin of a 
Mahomedan daragh (shrine) for possession of w^akf 
lands from defendants who were at one time mujawars 
(/ c., attendants and servants of the shrine) and who 
w'erc in possession in lieu of their services but had been 
dismissed in 1898. 

Heidi that in view of the decision in Vtdya VaiuthTs 
case, the suit did not come w'ithin the provisions of S. 10 
as it stood before the amendment; that the Sajjadana- 
shin is not a “trustee” in the technical sense nor is any 
property belonging to the wakf “vested” in him within 
the meaning of S. 10, Limitation Act, as it stood prior 
to its amendment. {Sir Laivrlot Sanderson.) ALLAH 
Rakhi Shah Mahomed Ardur Kahim. 61 1.A. 
50 = 6 R.P.C. 80-56 All. 111 = 147 I.C. 887 = 38 O. 
W.N. 400 = 3 A. WR. 387 = 11 O.W N. 297 = 39 L. 
W. 421 = 36 Bom.L.R. 408 = 1934 M. W.N. 258=69 
O.L.J. 157 = 1934 A L.J. 466 = A.I.R. 1934 P.O. 77 =» 
66 M.L.J. 431 (P.O.). 

S. 10 — Applicability — '"Vested in trust for a 

specific purpose'' — Meaning of. 

Where by an arrangement, a person receives a 
monthly sum of money which is to enure to the benefit 
of another during the latter’s minority, the money when 
paid to the former becomes vested in him for a specific 
purpose within the meaning of S. 10. i Pancki idgCy /.) 
Mahomed Habeed Alum v. Anjuman Ara 
Begum. 62 Cal. 393 = 164 I.O. 109 = 9 R.O. 136. 


S. 10 —Director of companies y not trustees. 

Directors of companies under the Indian Companies 
Act are not trustees for the purpose of S. 10, and the 
entrustment of the company’s moneys to the directors 
for the general purpose of carrying on the business of the 
company cannot be deemed to be an entrustment for a 
specific purpose. (English cases referred to. Observa- 
tions in 44 M.L.J. 43l commented upon as too wide.) 
{Pamesam and Corinshi J J.) NARASIMHA AyyangaR 
V. OFFICIAL ASSIGNEE OF MADRAS. 64 Mad. 163 = 

I.B. 1931 Mad. 61-128 I.O. 477-1930 M.W.N. 968 
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= 32 L.W. 665=A.I.R. 1931 Mad. 58 = 60 M.L.J. 
280. 

(as amended in 1929), S. Express trustee 

— Manager of Hindu Religious Endenutnent -'Postiion 
of. 

Under S. 10 of the Limitation Act, as amended by the 
Amending Act of 1929, the manager of a Hindu Reli- 
gious f'.ndowment is in the same position as an express 
trustee, although it cannot be said that any property is 
conveyed to a shebait or mutawalli, in the case of a dedi- 
cation under the Hindu or Mahomedan Law, or vested in 
him. Whatever property he holds for the idol or the 
institution, he holds as manager >\ith certain beneficial 
interests regulated by custom or usage. {Curgenven 
and Connsh, //.) MANICKAMMAL ik MURUGAPPA 
Gr^manl 157 I.o. 181 (2) = 8 R.M 116-A.IR. 
1935 Mad. 483. 

— S. 10 — ExpiL^s i) it^fees — Persons inter t^ted tn 
fire temple belongin’^ to Pat sis — PnrthaKc of pri>perty 
in tntereds of tru.d. 

In the mofussil Parsis are governed by rules of justice, 
equity and good conscience. The rule in Vtdya 
Varnthi \ case, I.L.K. 44 Mad. H3l (P.C.), cannot be 
applied to a Parsi charity. Where the vendees acted or. 
behalf of the Anjuman and purchased properties with 
the express purpose of guaiding against a danger to the 
iire-temple. 

Hchf that the vendees were express tiustees for pur- 
pose of S. 10, Limitation Act, and their sub.^ecjuent con- | 
duct in derogation of the trust should be disregarded. 

^ Baker, A C,J, an I Croatia, /.) J.VMSHKDJI J’E.SIONJI ! 
z;. Hgkauji Kuverji, 149 I.o. 317=35 Bom. L.R. 
1091--= 6 R.B. 368-A.I.R. 1934 Bom. 1. 

S. 10 — For any specific purposed 

I’he purpose of follo\\ing the property in the hands of 
the trustees referred to at the end of S. 10 must bo the 
purpose of restoring it to the trust which is specified in i 
the earlier part of the section. {Muketfi and S.PC, 
Gitou\ y/.) HiiuHj imtj.SAN dutta v. an ADI Nath 
DUTT. 61 Cal. 119 = 150 1.0.398 = 6 R 0. 847 = 68 
C.L.J. 502 = A.IR, 1934 Cal. 87, 

-(as amended in 1929), S. 10— -//■ retrospective. 

The amendment of S. 10 (by Act I of 1929) which 
was effected in consequence of the decision in V idya * 
Vatuthds case is not retro^p.ecti v3 and does not apply ; 
to suits instituted prior to it. The law of limitation | 
applicable to a'suit is the law in force at the date when j 
such suit is instituted and not an amending I iw which i 
comes into force during the pendency of the suit. ^Sir I 
Lancelot Sandosenf) AI.I.aH RaKHI v. .SHAH MaHO- j 
MED Abdur Rahim. 61 LA. 60---66 All. 111 = 6* 
R.P.C. 80 = 147 10. 887 = 38 C-W.N. 400 = 3 A,W. , 
R. 387 = 11 O.W.N. 297 = 39 L.W. 421 = 36 BomL. j 
R. 408 = 1934 M.W.N. 258=59 C.L.J. 167 = 1934 
A.L.J. 466 = A.I.R. 1934 P.O. 77 = 66 M.L.J. 431 
(P.C.). 

S. 10 — Period prescribed for suit'* — Meaning, | 

The words “period prescribed for a suit” have refer- j 
enoe only to the perictd prescribed at the end in the j 
Schedule. 26 liom. 782, Foil,; 48 All, 726, Diss. ' 
(Mitier, /,) ANISUDDIN AHMED r/. KaLIPADA ROY I 
Chowdhury. 68 Cal. 1148 = 134 I.O. 1132 = 36 0. 
W.N. 370 = A.I.B. 1931 Cal. 786. 

-S. 10 and Art. 123 — Scope of— roper ty not | 

mentioned in lotll of testator and property set apart for \ 
religious or charitable trusts which have failed — Suit 
b) next-of-kin — Limitation. \ 

If property is set aside by a testator from the general 
body of his estate and vested in trustees upon certain | 
trusts, which upon the face of them are inadequate to i 
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I exhaust the whole of the property, there remains as to 
j the balance a trust impressed upon the trustees in favour 
! of the next-of-kin or the heir-at-law, a trust for the pur- 
! pose of which you have to do no violence to the langu- 
age of the will, for which it is unnecessary to disregard 
I any intention or de^^iie that the testator has expressed. 

! The principle, known as the rule in Salter v. Cavifuigh^ 

I and followed by Coiiits in India, does not apply to pro- 
! perty not so set apart by the testator or property not 
I mentioned by him at .ill in his will. This residue is 
I held by the trustees for the bfuiefit of next -of kin, but it 
I does not come within S. 10 of tlie Limitation Act, but is 
• covered by Art. 123 of the I .imitation Act. Nor does 
1 the rule in Salter v. Cavtnagh .ipply to property set 
apar^t for cliaiitable and leligious trusts which have 
. fi’.iled. A suit by the next-of-kin to recover >'uch pro- 
1 perty is govemeil by the rule in Churcher v. Matltfif 42 
Ch. D. 312. In other words, .S. 10, benefits those who 
sue to enforce express trusts and not those who claim, not 
under express trusts, but advuscly to them. Such suits 
do not fall under S. 10. {Bailee and Sen, //.) SlHRIN- 
BAI V. Navroji PE.SIONJI 160 I.O. 612=8 R.B. 267 
= 37 Bom.L.R. 946 = A.I.R. 1936 Bom. 30. 

S. 10 — Settlement deed — Trust in favour of cer- 
tain persons — Suit to enforce — LArnttaiion, 

Wheie a father executed a settlement deed by which 
the son who was given the piopeities was directed to pay 
a certain amount to the setllei s daughteis, 

Ilcld^ that there wa^ a tru^t in favour of the daughters 
and a .suit to enforce the same was not governed by any 
rule of limitation, {KrtLinan Pandalat, J.) NACHI- 
MUTTU Ammal Muthuswamy Maniagar.\n. 6 
R.M. 629 = 148 I.O. 686™1934 M.W.N. 64=39 L.W. 
496=A.I.R. 1934 Mad. 273. 

10, Arts. 61 and 120— Suit by trustee of 

temple to recover money from former trustee — Proper 
article applicable is Art. 120 and neither S. 10 nor Art. 
61 applies. See LlMITA'llON, Ar'IS. 120, 61 AND S. 10. 

A.I.R. 1934 Mad. 542. 

S. 10 — Vesting*' — Mere t> ansfercnce of manage 

merit or control not enough. 

While transfer of proprietary rights is not intended 
mere transference of management or control is not 
enough to satisfy the requirements of “vesting” as con- 
templated by S. 10; a right to ««all for a tiansfer and to 
possess the properly for the purposes of the trust and 
also power to dispose of it accoiding to the terms of the 
trust without reference to the owner aie the essentials 
that constitute the “vesting”. 4 Cal. 455 and 20 Cal. 51 
fF.B.), Ref. {Mukerjee and S. A'. Ghose,JJl) IjIBHUTI 

Rhusan Uutta V. anadi Nath Dutt. 61 Cal. 
119 = 1601.0. 398=6 R 0.847 = 68 C.L.J. 602=A.I. 
R. 1934 Cal. 87. 

— — S. 12 — Applicability — Case where applitarit need 
not file copy of decree. 

Where it is not necessary for the applicant to file a 
copy of the decree with the grounds of appeal or the 
application, S. 12 has no application and the period 
betw'fen the delivery of the judgment and the signing of 
the decree cannot be excluded. i^Jai Lai and Monroe ^ 
JJ.) Hart Ram w. Prem Nath. 1681.0.120 = 
A.I.R. 1936 Lah. 341. 

S. X2— Appli cal lilt y — Proceeding under S, 18, 

Land Acquisition A^’t. 

S. 12 does not apply to an application for reference 
under S, 18, Land Acquisition Act. {Miikerji, /.) 
Kashi Prasad v. notified Area of Mahoba. 64 

All. 282=143 1.0. Ill = IR. 1933 All. 187 (2)=A.I. 
R. 1932 All. 698. 
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LIMITATION ACT ri908), S. 12. 

S. 12 — Applicabthty — Proceeding under ^.66 

(3), Income-tax Act, 

S. 12 of the Limitation Act does not apply to a pro- 
ceeding under S. 66 (3) of the Income tax Act. {Mukerjt , 
and Buinet, //.) GULAB CHAND ChOTEY LAL, In re, 
63 All. 684 -IB. 1931 All. 733-133 I.C. 621 = 1931 j 
A.L. J. 693 = A.I.R. 1931 All. 673. | 

S. 12— Applicability — Wrong information sup- ! 

plied to copying department — Delay caused by — Right j 
to exclusion of time. See LIMITATION ACT, Ss. 5 AND , 
32. 166 I.C. 688 - A.I.R. 1936 Nag. 109. 1 

S. 12 — Application for copy — Date of notifying | 

requisite stamps — Holiday following — Deduction — Cal- ' 
cuttu High Court General le tter No, 16. ' 

Undo Cl, (2) of the Rule in Geneial Letter No. 16, ! 
whenever there is any holiday oi holidays immediately ’ 
following the period bctw’cen the date of application for ; 
the copy of the dec/ee and the date of notification of the j 
requisite number of stamps and folios, such holiday or i 
hoiiday.s must alw.iys be excluded in computing the I 
period of limitation for appeal. The view that the time * 
occupied in filing the folios can only be deducted if the 1 
entire period between the date of notifying the stamps 
and folios and, the d.ite of supplying the same falls within 
holidays ami if the stamps and folios are supplied on the 
reopening day is not correct. {Sulirawardy and Jack^ 
jj.) Mahomed Ismail chowdhury v, Kalicha- 
KAN Singh. 58 Cal. 969 -I.R. 1931 Cal. 895 = 134 
I.C. 896 = 35 C.W.N. 451 -A.I.R. 1931 Cal. 731. 

S. 12 — Application for copy — Dismissal — Fresh 

application whether a continuation for the former one so 
as to apply S. 12. See LIMI TATION ACT, S. 5.— NEG. 
LIGKNCE OF PLEADER'S CLERK. 1932 M.W.N. 328^ 

— 8. 12 — Application for copy of judgment and 

decree let unted as dictee was not diawn under R, 11, 
High Couit Killer — Petition to Court to dtaw up decree 
— Delay — Deduction of time — Permissibility — Suffi- 
cient cause. 

The judgment of the Subordinate Court was pronounc- 
ed on 10th October, 1931. On the 29ih the plaintift 
applied for the copy of the judgment and decree and the 
order was made on that application “no decree was 
draw'n in view of R. 1 1 at p. 27 of the High Court 
Rules, and there is no direction of the Court to draw the 
decree. The record is sent herewith.” Nothing w'as 
done by the plaintiff until 5th January, 1932, when he 
filed his petition alleging that as he intends to prefer an 
appeal a decree i.s required. 

Held, that the plaintiff was out of lime in applying 
for the direction of the Court to prepare a decree if the 
Circular rule is taken into consideration. 'Ihe period 
between 30th October, 1931, the date upon which the 
copy of the judgment was given to the plaintiffs, and 5th 
January, 1932, when he pelithmed the Court to order 
the preparation of the decree was a ysttlod ivitkin the 
control of the plaintiff and therefore cannot be deducted 
for the purpose of determining the question of limitation. 
Advantage of S. 5 also could not be had as there was no 
sufficient cause. 49 Cal. 999 (P.C.), Foil. {VVort and 
Varma, JJ.) LACHMINARAYAN TEKRIWALA V, 
JoGKSH Chandra Lahare. 13 Pat. 371 = 149 I.O. 
142 = 6 RP. 570 = 16 Pat.L.T. 649 = A.I.R. 1934 Pat. 
266. 

“S. 12 — Application for copies not accompanied by 
deposit— ,‘\ppl nail on accepted by copying department as 
valid — Time deductible. 

Where an application for copies w’hich is not accom- 
panied by a deposit is accepted by the copying depart- 
ment as valid, and the preparation of the copies is not 
in any way held up for want of a deposit, so that the 


LIMITATION ACT (1908), S. 12. 

time which elapses is exactly the same time as would 
elapse if the application has been accompanied by aa 
advance, the applicant is entitled to deduct the full time 
spent in obtaining the copies. 37 P.L.R. 5l0, Foil. 
{Beckett, J,) SURJAN DAS GUJAR MaL Z'. DWARKA 
Das-Raghbar Dayal. 1611.0. 243 = 8 R.L. 702 = 
37 P.LR. 792 = A.I.R. 1936 Lali. 123. 

S. 12 — Application for copy without depositing 

copying fees — Effect of. 

Where the rules framed in connexion with an applica- 
tion for copies of record provide that the applicant must 
put in with his application a deposit sufficient to cover 
the cost of preparing and certifying the copies, there can 
be no proper application until such deposit is made, 
within the meaning of S. 12. A.I.R. 1927 Oudh 129 and 
35 P.L.R. 7l3, Rel. on. (Addison, Ag.C.J, and Din 
Mohammad, J.) MT. JIWAN v. PUNJAB NATIONAL 
Bank, Ltd., Lahore. 160 1 0. 897 = 8 R.L. 630 = 
A.I.R. 1936 Lah. 889. 

b. 12~C oust ruction — * 'Time requisite for obtain- 
ing copy of the decree appealed from^* — Meaning of — 
Period betioeen date of judgment and appltcatii>n for 
copy — If deductible. 

“The time requisite for obtaining copy of the decree 
appealed from” must be construed as meaning “the time 
I which would have been necessary in any casc^' and not 
I “the time actually employed by the appellant'\ No 
I period which may be under the control of the appellant 
' betw'een the date on which judgment is pronounced 
I (which is the date of the decree under the C. P. Code) 

' and the date on which the appeal is filed can be consi- 
I deied as “the time requisite” under S. 12 of the Act. In 
I cases where the decree of the trial Court follows upon 
i the judgment without the parties being required ^ to do 
I anything in the interval, the appellant will be entitled to 
I the exclusion of the time between the judgment and the 
I decree. In exceptional cases, as for instance cases of 
I partition and mesne profits, in which the drawing up of 
I the decree may depend upon the filing of the necessary 
j stamp paper or Court-fees, the exclusion of time in 
favour of the party who is to file the stamp paper or 
Couil-fees will depend upon the circumstances, but other 
parties to whom no responsibility attaches for the delay 
I will be entitled to exclude the time. But it cannot be laid 
I down that in no case can the period between the date of 
judgment and the application for copy of the decree be 
excluded. 2 P.L.T. 361, Overr. (Courtney Terrell, C.J,^ 
IVort, Maepherson, Khaja Mahomed Ncor, Dhavle, 
Agarwala and Varma, JJ.) GABRIEL CHRISTIAN v. 
Chandra Mohan Misir. 15 Pat. 284 = 160 I.O. 447 
= 8 R.P. 361 = 16 Pat.L.T. 849-A.I.R. 1936 Pat. 46- 
(F.B.). 

— ■ — S. 12 — Copy application — Who should make. 

The application for the copies need not be made by 
the appellants in person. (Bhule, J.) ChaNDU v, MaST 

RAM. 149 1.0. 1127 = 6 R.L, 809=A.I.R. 1934 Lah. 
136. 

S. VI— Copying agent — If agent of applicant. 

The copying agent can only be treated as an agent of 
the applicant and not that of the Court. A.I.R. 1928 
Lah 16; 35 P.L.R. 7l3 and 9 I.C. 381, Rel. on. 
(Addison and Din Mohammad, //.) NaUL MaL v. 
Reru M al. 160 I.O. 788 = 8 R.L. 609 = A.I.R. 1936. 
Lah. 625. 

S. 12~Copying agent — If agent of applicant. 

Where an applicant for a copy of judgment and 
decree complies with the rules framed by the High 
Court regarding the application for copies of records, 
the copying agent does not remain the agent of tire 
applicant but is agent of the Court. (Dalip Singh ami. 
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Beckett^ //.) MaTHELA v. SHER MOHAMMAD. 17 ' 
Lah. 621 = 161 1.0.72 = 8 B.L. 667=A.I.K. 1936: 
Lah. 682. 

— S. 12 — Court closed from the next day after i 
judgment — Li mi tat ton for appeal. 

From the next day after delivery of judgment, the 
Court was closed for annual vacation. After the re- . 
opening, excluding the time taken up for application for j 
copy of the judgment, the appeal was presented on the i 
ninetieth day. | 

Held^ that the appellant was entitled to exclude the j 
period of the vacation and that the appeal was in time. 
20 C.VV.N. 1303 and A.I.R. 1929 Pat. 6l5, Foil. I 
(^Agarwala, /.) KIKHESARNATH TkWAKI v. JaNAKDEO 
NathTewari. 6 R.P. 299=146 I.C. 931 = A.I.R. 
1934 Pat. 4. 

S. 12 — Date when copy was i eady — Exclusion of. 

The date on which the copy of the judgment applied 
for was ready should also be excluded as time requisite 
for obtaining the copy. i^Grtlle, J.C .) Shiva Kunbi v. 
DaSHRath. 147 I.C, 1113 = 6 R.N. 161 = A.I.R. 1933 
Nag. 362. 

S. 12 — Delay of Court — Communication of 

judgment. 

Where the appeal was w'ithin time from the day on i 
W’hich the judgnient was ready, but that date was not 
communicated ti the appellants till a paiticular date, 
the period of limitation must be reckoned from the latter 
date. y.) ChaNDU 2 ', MAST Ram. 149 I.C. : 

1127 = 6 R.L. 809=A.I R. 1934 Lah. 135. j 

S. 12 — Incomedax case — Application for leave to 

appeal to Privy Council — Time taken for obtaining \ 
copi es — Dea net ton. 

The Commissioner of Income-tax preferring an «ippli- 
cation for leave to appeal to the Privy Council is entitled 
in computing limitation to deduct the period taken for 
obtaining copies of the judgment. {Pankin^ C. J. and 
Pearson, J,) COMMISSIONER (^E INCOME-TaX, BEN- 
GAL J/. SHAW Wallace & Co. 69 Cal. 251 = I.R. 
1932 Cal. 688 = 139 I.C. 236 = 36 C.W.N. 127=A.I.R. 
1932 Cal. 587. 

S. 12— A aches of copying department — Patty, if 

affected. 

The copying depaitnienl is not an agent of the appli- 
cant for copies, though the department is directly paid 
from a fund w'hich represents the receipts from the 
copying fees. It is a department muler the control of 
the Deputy Commissioner and is a branch ot the Deputy 
Commissioner office, and person can be damnified 
on account of the laches, ignorance or negligence of any 
official attached to a dtpartment connected with the 
administration of justice. {Agha Haidar^ /.) Uura 
Mal V. Ram Chand. 159 I.C. 178 = 8 R.L, 353 = 37 
P.L.R. 784 = A.I.R. 1936 Lah. 200. 

' "■ ""Ss. 12 and 29 — Letters Patent ,4ppcal (Patna ) — 
T tnie taken for obtaining copy — Deduction of — Permis- 
sibility, 

The amended S. 29 of the Limitation Act makes S. 12 
applicable to all special and local laws but the rules of 
the High Couit do not come under that category. Under 
the Patna High Court Rules, a copy of the judgment or 
decree is not nece.ssary for filing a Letters Patent Appeal 
and so the time taken for obtaining a copy cannot be 
deducted in computing the period of limitation for a 
Letters Patent Appeal (/.<?., thirty days). (Courtney- 
Terrell, C.J, and Varma, J.) MUKUND MaHTO v. 
Niranjan Chakra varthy. 151 I.C. 107=7 R P. 
64=16 Pat.L.T. 301 = A.I.R. 19S4 Pat. 353. 

-8. 12 — No application for copy — Delay in draw^ 
ing decree — Exclusion of. 

Q. D. -11—88 


LIMITATION ACT (1908), S. 12. 

S. 12 cannot be interpreted so as to exclude 
periods during w hich there has been delay in drawing up 
the decree. Ordinal ily therefore the time requisite for 
obtaining copies will not lun until applications are made. 
(Case-law consideied.) (Macnair, J, C. and Subhedar , 
A, J, c.) Mukunda Ramkrishna V. Bisansa 
Sakhar amsa. I.R. 1933 Nag. 184 = 143 I.C. 745 = 
29 N.L.R. 220 = A.I.R. 1933 Nag. 125. 

"~S. 12 — Period between the delivery of judgment 
and preparation of decree — Deduction of. 

In computing the peiiod of limitation for preferring 
an appeal, a paity is entitled to ileduct the time between 
the delivery of the ludgment and the preparation of the 
decree. 13 Cal. 105 (F.B ), Foil. (Oppenhetm, S. M. 
and Drake Brockman, /. Af .) ATAL SiNGH u , KUKEY. 
14 L.R. 532 (Rev.) = 17 R.D. 696. 

■■ S. 12 — Period during which requisite copying 
fees are not fled — Deduction of. 

According to the Rules and Oideis of the Punjab High 
, Court, when the requisite copying fees aie not filed with 
the application for copies, the date of the application 
j must be consideied to be that on which the fees were 
I filed. The time spent by the copying agent in getting 
: estimate, etc., and putting in the application with the 
proper fee cannot be allowed to an apixillant as time 
requisite tor obtaining copies in computing the period of 
limitation for appeal, as the copying agent is not an 
officer of the Court and cannot l)e legarded as of a 
higher statu.s than a private agent of the appellant, 
(Abdul Kashid, J.) MkHE ALI BKG v. SaRWAN. 35 
P.L.R. 713. 

S. 12 — Period exphing dining vacation — Appeal 

presented seven days latei — Sufficient cause. See 
limitation ACT, S. 5. A I.R. 1931 Oudli 314. 

'8. 12 — Revision — Time necessary for obtaining 

copies of trial and appellate Court's judgment — lixclu^ 
ston. 

P'or a revision petition a copy of the judgment of the 
trial Court is required as a matter of practice, but that U 
more in the interests of the petitioner himself than an 
absolute necessity for the validity of the petUion. A 
petitioner must theiefore apply for both the copies simul- 
taneously, that is to say, foi the copy of the lower ap- 
pellate Courc^'s judgment and of the trial Court’s judg- 
ment. If he is unable to get the tiial Court’s judgment 
within the period of limitation, he must present his 
revision petition with the copy of the lower appellate 
Court’s judgment attached to it, and if he satisfies the 
High Court that he had applied simultaneously, ordina- 
rily time would be given to him to get the copy of the 
trial Court's judgment and attach it to his petition. Else 
time required for tiial Court’s judgment is not excluded 
under S. 12. (Middleton, /,C. and Saaduddin, A,/.C.) 
Saindiita RAM 2A Chhata Ram Piara Lal. 6R. 
Pesh. 46 = 35 P.L.R. 274 = 147 1.0 . 1138 = A.I.R. 1934 
Pesh. 9. 

IZ — Time requisite — Series of applications 

for copy — Second copy used for purpose of appeal — De- 
duction of time taken. 

The time requisite in S. 12 is the time beyond the 
, appellant's control occupied in obtaining the copy which 
I accompanies the appeal and not an ideal lesser period 
I which might have been occupied if the application for 
j copy had been filed at some other date. Thus the Court 
! cannot restrict the time granted by the statute by adding 
I to it a limitation that, where an appellant has got more 
j than one copy of judgment and decree he ought, if he^ 
seeks exclusion of time for obtaining the copy, to use the 
I first copy obtained by him. The judgment and decree 
were passed on 24-2 1927. The plaintiff applied for a 
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copy on 1-3 1927 and obtained it after 34 days had been 
occupied by the copying department. He again applied 
for a copy on 20-4-1927 and since the vacation interven- 
ed the time occupied was 82 days. The appeal was filed 
on 13-8-1927 with the second copy of judgment. 

I/e/(l, that the appeal was within time, the period of 
82 days taken in obtaining the second copy being a de- 
ductible period of time. {Madhavan Nair, Jackson 
and Kn Jinan Panel alat, JJ.) Tl RUM ALA REDDY v. 
Anavemakeudi. 67 Mad. 560-149 I.C. 172-6 B. 
M. 606^39 L.W. 659-^1934 M.W.N. 106-A.I.R. 
1934Mad.306-66M.L.J. 687(F.B.). 

S. 12 7 'tme } equistte — Time spent tn ascertain- 

ing cost of copter — District Court 

As the rules with regard to the supply of copies from 
the records of a District Court standi the time spent in 
as(,ertaining the cost of the copies should be regarded as 
time recjuisite for obtaining them within the meaning of 
S. 1 2 of the Limitition Act. {Beckttt, /.) GhULAM 

Hussain v. MANiiAx Ram. 37 P L.R. 794. 

S. 12-7’/ me spent in obtaininjj copy which is not 

filed with application — Exclusion of, 

A petitioner is not entitled to have the time spent in 
obtaining a copy which he has not filed together with his 
application for review, but which he has filed in another 
ca‘=e, excluded in computing the period of limitation. 
iBa Uy /.) V. t:. A. Chettiar Firm v. Karuppan 
CHKITIAR. 156 I.O. 733==8 R.R. 43-A.T.R. 1935 
Rang. 184. 

S. 12 — Time to be excluded — Computation of. 

The time which may be legitimately excluded from 
limitation under S. 12, Limitation Act, is that between 
the date of the application for the copy of judgment and 
decree and the date on which it is despatched, whether 
by ordinary post or V. P. P., from the copying depait- 
ment. (Case-law reviewed.) {Fraser, J.C,) SUI.TAN 
Din V. PARTAI3 SINUII. I.R. 1933 Pesh. 9==142 I.C. 
230-A.I.R. 1933 Pesh. 22. 

S. 12 — Time to be exrluied — Computation of. 

Judgment wa*!. delivered on 32nd December, 1933, and 
the appeal was instituted on the 3rd April, 1934 {t,ef) 12 
days after expiry of three months. Copies of the judg- 
ment and decree-sheet were applied for urgently on the 
3rd January, 1934. P>omthe3rd to i3th January, 1934, 
copies could not be given as the Court had not prepared 
the decree-sheet, on the 1 3th January this had been 
done, and the copying department was able to prepare 
an estimate for the preparation of copies on that date. 
The estimated price was not paid till the 25th January, 
and copies were ready on the 30th. 

llild, that the appellant is entitled to the time from 
the 3rd to the l3th January and from the 25th to the 
30th J.inuaiy and even if the period between the l3th 
and 25th January be excluded, as not necessary, the 
appeal is still well within time. {Addison and Din 
Mahomedy JJ ) lUl I N ATH v. GaPU RAM. 157 I.C. 
181 (1) -8 R.L. 97 ri)-37 P.L.R. 235. 

— — S. 12 — Translation of decree unsigned — If 
snfiieient to sa7>e limitation, 

Wheie an appeal was filed on the last date of limita- 
tion deducting the time taken in obtaining copies of the 
judgment and the decree, but with the memorandum of 
appeal a copy of the translation of the decree, unsigned 
by the lower Couit was filed. No copy of decree was 
applied for. 

Hcliiy that translation of decree unsigned by the lower 
<;!ourt is not a proper substitute for the decree so as to 
save limitation. {Jat Laf /.) MEHR SiNGH v. Ram 
ChanD. 150 1.0. 781 (1)-7 R.L. 27 = A.I.R. 1934 
Lab. 304 (2). 
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■ --8. 12(2) — Applicability — Appeal from original 

side — Letters Patent {Rangoon')^ CL 13. 

S. 12 (2) ot the Limitation Act applies to appeals 
from decrees or orders of the Original Side of the Ran- 
goon High Court under Cl. 13 of the Letters Patent. 
{Pagey C.J,y Ba U and Leacky JJ ) MCKENZIE & CO., 
LTD. Z/- AH Win. 12 Rang. 525 = 154 I.O. 862=7 
R.R 324=A.I.R. 1936 Rang. 65 (F.B ). 

— S. 12 (2) — Applicability to Letters Patent ap- 
\ peals. 

The rules under the Letters Patent do not amount to 
a special or local law. Consequently the time requisite 
for obtaining a copy of the judgment appealed against 
cannot be excluded in computing the time foi filing an 
appeal under the Letters Patent. {Young, C.J.y Addison 
ami Abdiil Rashid, fjf) JOG DHIAN v. HU.SS AIN. 16 
Lah. 448 = 156 I.O. 668 = 8 R.L. 16 = 37 P.L.R. 604 = 
A.LR. 1935 Lah. 328 (F.B.). 

3.12(2) — Applicatim for leave to appeal filed 

before obtaining decree copy — E eel us ton of time requisite 
for obtaining decree copy. 

In computing the period of limitation prCMrilbed for 
an application for leave to appeal to the Pi ivy Council, 
the time requisite for obtaining a copy of the decree 
should be excluded under S. 12 (2). The sei*tion does 
not say why the time is to be excluded but simply enacts 
it as a positive direction. Where the application for 
leave to appeal is filed before the copy of the decree is 
supplied, it cannot be argued that the copy of the decree 
I is not requisite and that the time cannot be excluded. 

I S. 12 (2) enables the applicant to exclude the whole of 
I the lime from the date when the application is made 
i until the date when the copy of the decree is ready, 
j {Kendall and Bajpaiy JJ.) GaERWAR BARODA STATE 
Railway z/. Habib Ullah. 67 All. 751 = 167 I.O. 
170 = 8 R. A. 124 (2) = 1935 A.L.J. 291 = 1936 A.W 
R. 138 -A.I.R, 1935 All. 258. 

3. 12 {2)— Application for rcview-^Time taken 

in obtaining Ci ^py of ; udgment — Exclusion , 

' It is not necessary for the applicant to obtain a copy 
I of the judgment for the purpose of making his applica- 
I lion for review, If however he does make an application 
for copy the time taken for obtaining the same may be 
excluded under S. 12 (2). {King and Rachhpal Singhy 
JJ.) Gauri Shankar v. Kashi Nath. 66 AH. 

I 691 = 6 R.A. 677=148 I.O. 290 = 3 A.W.R. 48 = 1933 
I A.L.J. 1631=A.I.R. 1934 All. 367. 

! S. 12 {2)— A ward — Obiecti ons- -Excl iision of 

time. 

Period requisite for obtaining copy of an award should 
be allowed while computing period for filing objections 
to the award. {Baguley. /.) D. IL DaS z^. DayaLAL 
&SONS. I.R. 1933 Rang. 46 = 142 I.C. 835=A.I.R. 
1933 Rang. 38. 

— — — 'S. 12 (2) — Civil Circular No. /K-6, Rr. 3 and 
25 — Period during xvhtch copy is dopped for want of 
funds — Deduction of. 

An applicant is not bound, in the very first instance, 
to deposit the whole of the advance required for obtain- 
ing copies. At the time of presenting his application for 
copies he should make the depo-it according to his own 
estimate. If this estimate is discovered by the Copying 
Department to be mistaken it is their obvious duty to 
bring the mistake to the notice of the applicant &nd 
demand the deficit of the costs when he appears— as he 
is bound to— on the successive dates, which have to be 
i fixed at intervals of only seven days, on which he is 
j asked to attend “to ascertain whether the copy is ready 
or whether any further advance is required.^* This 
I being the position, the day or days on which copying is 
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Stopped for want of fands during the first period when 
he is told to appear after the date of the representation 
of the application for copies, or during the subsequent 
weekly periods, to which delivery of copies may be post- 
poned, must not be counted against an applicant if he 
attends on those dates but is not asked to pay further 
advance. In other words this period must be counted 
as time requisite for obtaining copies within the meaning 
of S. 12 (2), Limitition Act. 12 N.L.R. 66. Rel. on. 
(^Subhedar, A./ C.) GaJPATILAL 7>, MaULIPRASAD. 
€ I.R, (Nag.) 67 = 145 I.O. 742 -A.I.R. 1933 Nag. 
218. 

— S. 12(2) — Delay in drawing up decree — Neglect 
of appellant — Exclusion of time, ! 

To entitle the appellant to exclude time under S. 12 i 
(2), limitation Act, it is not sulficient to say that there i 
is no decree or order in existence of which a copy could ; 
be obtained. Any delay in obtaining a copy of the 
decree or order for which delay the appellant is respon* i 
sible cannot be deducted in computing the time requisite 1 
tor obtaining such copy. {Buckland and Costello, jjf) 

Rrijlal Gankriwalla V. Girindra Serhar. 61 
Cal. 306= 151 10. 809 = 7 R.C. 179 = 38 O.W.N. 702 
= A.IR. 1934 Cal. 643. 

— — S. 12 (2) — Time for copies — Original Side 
appeal — Tunc taken up for drawing up of the decree^ 

In the case of an appeal from the Original Side, the ; 
time requisite for obtaining a copy of the decree or order, ' 
which can be excluded under S. 12 of the Limitation 
Act may include the period prior to an application for [ 
a copy of the order, where such application though not [ 
made within twenty days from the date when the order i 
was pronounced, was made bcfoie the order was formally * 
drawn up and the deliy in the clrawdng up of the order \ 
was not due to the liches of the party. 13 C. 104 (F.B.), j 
Foil. ; 32 C, L. J. 127, overr. An older on the Ori- | 
ginal Side was pronounced on the l7th March but in | 
spite of the efforts of the parties to expedite the matter, j 
the formal oider was settled on 12th May, signeil on the 
20th and filed on 1st June. An applic.ition for copy 
was put in on the 18th May and as soon as it was 
obtained, the appeal wis presented but returned on the 
ground that as no application for copy had been made 
within twenty days from the date when the order was 
pronounced, the appeal was out of time under Art. I5l 
of the Limitation Act. 

Held^ that the appellant was entitled to deduct the 
time prior to 18th May as time requisite for obtaining ;i ' 
copy of the order. {Rankin, C.J., C. C. Ghose^ Buck i 
latuC Pearson and Mukerjee, J /.) PASHUI’ATI MUKER- 
JEE, In the goods of , 69 Cal. 1215 =• I.R. 1932 Cal. 
341 = 137 1 0. 526 = 56 C.L.J. 657=36 O.W.N. 469 = 
A.I.R. 1932 Cal. 331 (F.B.). 

[Not F.29N,L.R.220(223).] 

....g 12 (2)— requisite* — Computation of— 

Decree remaining unsigned, 

“The time requisite for obtaining a copy,” under S 12 
(2) does not begin to run until an application for copies 
lias been made ; and the interval during which a decree 
remains unsigned after judgment cannot be excluded 
from the period of limitation, unless an application for 
copies has been made and the applicant is actually and 
necessarily delayed through the decree not having 
been signed. {Srivastava, Ag.C,/. and Smith, J,) 
Gokul Prasad v. Kunwar Bahadur. 10 Luck. 
260 = 1621.0.419 = 7 R.O 216 = 11 O.W.N. 1359 = 
A.I.R. 1936 Oudh 30. 

— 8. 12 (2) — Time requisite — Time spent in ob- 

taining copy which appellant chooses to file with memo- 
randum. 


LIMITATION ACT (1908). S. 14. 

The words “time requisite’' means simply the time re- 
quired by the appellant to obtain a copy of the decree, 
assuming that he acted with reasonable promptitude and 
diligence; and the time requisite for obtaining a copy is 
the shortest time during which a copy could have been 
obtained by the appellant. It has nothing to do with 
the amount of time spent by him in obtaining the copy 
which he clioo-es to file with the memorandum of 
appeal. 57 M. 560 = 66 M.L.J. 687 (F.B.), Diss. from. 
{haltp Singh and Beckttt ^ //,) M.ATHELA v, SheR 
MohaMxMad. 17 Lah 621 = 1611.0. 72 = 8 R.L. 667 
= A.I.R. 1935 Lah. 682. 

S. 12 (2) — Time lequisite — Time taken by copy^ 

tug department. 

Where there has been no mistake of C’ounsel, no 
negligence, nor inaction nor want of bvni fides imputable 
to the applicant, but the delay in giving a copy is due to 
the slipshod and negligent proceduie of the copying 
department, the time whii'h the department itself notes 
as having elapsed between the application and the com- 
pletion of the copy can be regarded as ‘time requisite’ 
within the meaning of siib-S. (2), S. 12 of the Limita- 
tion Act. {Coldstream, J.) hABHU RaM v. BaNSI 
Dhar. 168 I.C. 736-8 R.L. 296 = 37 P.L.R. 610 = 
A.I.R. 1936 Lah. 120. 

"3. 12(3) — Applicability —Application for have 

to appeal to [Its A/ii;idy in Council — Timt, requisite 
for obtaining copy of judgment — If can be excluded. 

On an application for leave to appeal to Ilis Majesty 
in Council, it is not only important but also necessary 
that a copy of the judgment fioin w’hich it is sought to 
appeal should be before the Court; and S. 12 (3) permits 
the time requisite for obtaining a copy of the judgment 
to be excluded from period of 90 days prescribed for the 
application by Art. 179 of the Idmitatiou Act. {Page^ 
C. J. and Sen, /.) R. K. BANEKIEE v. ALAGAMMA 
Achi. 13 Rang. 762 = 1611.0. 464 = 8 R.R. 481- 
A.I.R. 1936 Rang. 82. 

S, 12 Applicability — .Application for leave 

to a b pea I to Privy Council . 

The legislature has clearly intended that sub*S. (3) 
of S. 12 should not apply to an* application for leave to 
appeal to Ilis Majesty in Council but that it should 
apply only to appeals. Therefoie an applicant for such 
leave is not entitled to exclude the time requisite for 
obtaining a copy of the judgment also in addition to the 
time requisite for obtaining a copy of the clecree. 
iSulatman, C. J. and Rachhpal Singh, /.) GULAB 
Chand z/. Peary Lal. 67 All. 455 = 1621.0. 384- 
7 R.A. 328 = 4 A.W.R. 848 = 1934 A.L.J. 1211 = A.L 
R. 1935 All. 99. 

S. 12 (4) — Period for obtaining copy — Exclu- 
sion, 

Under S. 12 (4) the period required for obtaining 
copy is to be excluded in computing the time allow'ed by 
Art. 158. {Ciirgenven, J.) CHENDRAYYA v. APPAL- 
amma. I R. 1932 Mad. 812 = 140 1.0. 11(2) = A.I. 
R. 1932 Mad. 588. 

3. 14 — Applicability. 

There are two conditions for the applicability of the 
section : (/) the previous proceeding must be founded 
upon the same cause of action, and (//) it must have 
been in a Court not competent to entertain the proceed- 
ing. In calculadng the period of limitation for a suit in 
ejectment, the time taken up by a prior suit for correc- 
tion of papers cannot, therefore, be excluded. {Holmes^ 
J.Mf) Bhagwant Singh v. Bhagel. 14 L.R. 625 
(Rev.). 

—— S. 14 — Applicability. 

A decree was passed on 22nd November, 1922, and 
the money claimed was payable within one year from 
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that date. In December, 1922, however one of the 
paities applied to have the decree set aside under O. 9, 
K. 13. The same was dismisssed in 1923 and an appeal 
having been preferred, the latter \^as dismissed on 28th 
July, 1926. An application foi execution was filed in 
January, 1928. 

Held, that S. 14 was inapplicable to the circumstan- 
ces of the case. {Rankin, C. /. and C, C, Ghose, /.) 
Pkopuila Kumar Pasu z/. sorojbala Basu. I. 

E. 1931 Cal. 439-131 1.C. 263-35 O.W.N. 165-62 
C.L.J. 694-A.I.R. 1931 Cal. 332. 

■ S. 14 — Apphcahih*y. 

It is Only when the civil proceeding is prosecuted in a 
Court, wliich from defect of jurisdiction or other cause 
of a like nature is unable to entertain it, that S. 14 can 
apply. 31 Mad. 431 (F.B.), Ret. {Niyogi, A. /. C,) 
KRISHNA V. SiTAKAM. I.R. 1931 Nag. 61 = 130 I.C. 
157 = 13 N.L.J. 209 = A.I,R. 1931 Nag. 47. 

S. 14 — Applicahiltty — Appeals. 

S. 14 does not apply to appeals ; but the Court can 
admit an appeal under S. 5, if it is sati'^fied that there 
is sufficient c.iuse. (Sulaifnan, C. J. and Rachhpal 
Sin^h, J.) SUDAMA KAI V. BrSHESHAR PRASAD. 

162 I.C. 939 = 7 R.A. 419 = 4 A. W.R. 1460 - 18 R.D. 
706-16 LR. 131 (Rev.)-A.I.R. 1936 All. 92. | 

S. 14 — Applicability — Cases govcined by S, 5 ! 

Repealing {Puniab Loans Limitattoii) Act, 1923. 

The piovisions of S. 14 of the limitation Act can be 
availed of in the case of suits governed by the sjjecial 
lule of limitation enacted by S. 5 of the Repealing 
(Punjab l.oans limitation Act) III of 1923, {Shadt 
Lai, C. J. and Montoe, /.) THAKUR DaS z>. DHARMA 
Kam, IR. 1932 Lah. 630. 

S. 14i— Applicability— Coadtiions. 

One of the conditions which must be complied with 
in order that S. 14 may operate is that the cause of 
action in both the suits must be the same. {Beaumont , 
CJ. and Rangiickar, J.) K ARSON DAS DHUNJIBHOY 
t'. Suraibhan Ramrijpal. 68 Bom. 200=6 I. R. 
(Bom.) 107-146 I.C. 630-36 Bom.L.R. 929 = A.I. 
R. 1933 Bom. 460. 

S. 14 — Applicability — Essentials — Prior suit not 

comprising same cause of action — Absence of due dili- 
gence. 

Where the previous suit was not founded upon the 
same cause of action as the later one and it appeared [ 
that the plaintiff did not prosecute his claim to the 
moiety of property with due diligence, 

that S. 14 had no application. Essentials for 
applicability of S. 14 laid down. {Tek Chand, J.) j 
Tola Ram Singh v. Shehinchi Khan. I.R. 1932 
liaB. 619 = 138 I.C. 621 = 33 P L R. 360. 

■ S. Applicability — Execution proceedings. 

S. 14 is compiehensive enough to cover execution 
applications. The ijuestion whether the applicant acted 
in good faith is a (piestion of fact. {Tek Chand, J ) 
Kala Singh v, Gkhna Singh. 14 Lah. 106 — I.R. 
1932 Lah. 516 - 138 I.C. 646 = 33 P.L.R. 740 - A.I. 
R. 1932 Lah. 531. ] 

S. 14 — Applicability — Former suit dismissed i 

til out plaint being returned. 

The plaintiff is entitled to claim the benefit of the 
pro\ision in S. 14 whether he comes up on the second 
occasion with the oiiginal plaint or with a new’ plaint. 
An order of ilismissal by the Court in the former suit 
on the ground that it ought to have been instituted in 
another Couit is not a disposal of the suit on the merits; 
it is merely a lefu^al of relief which from the defect of 
jurisdiction it is unable to give. Such a dismissal 
cannot operate as a bar to a second suit instituted before 
a Court having jurisdiction. {Maepherson and James, 
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I JJ.) BRIJLAL GeINKA V. JNANENDRA NARAIN. 7 
R.P. 305-153 I.C. 165(2)-A.I.R. 1936 Pat. 82. 

S. 14 — Applicability — '"'‘For the same relief '^ — 

Application for execution of preliminary mortgage 
decree — Subsequent application for final decree — Exclu- 
sion of period spent in execution — Right to. 

An application for execution of a preliminary mort- 
' grge decree is not an application “for the same relief*' 

I (within the meaning of S. 14, Limitation Act) as an 
i application for a final decree for sale. Consequently in 
computing the period of limitation for a final decree 
under Art. 181 of the Act, the applicant cannot exclude 
the period spent in the prior execution proceedings. 
{Lord Tom/tn.) MaQBAL AHMAD zi. ONKAR PRATAR 
Narain Singh. 62 I.A. 80-57 All. 242 = 7 RP.O. 
191 = 37 Bom.LR. 633 = 37 P.LR. 396 = 1935 A.W. 
R. 616-1935 O.W.N. 627-165 I.C. 206 = 1935 A. 
LJ. 678 = 39 C.W.N.640 = 41 L.W. 629 = 1936 M. 
W.N. 438 = 61 C.L.J. 267-A.I.R. 1935 P.C. 85 = 6& 

I M.L.J. 666(P.C.). 

I S. 14 — Applicability — '"'Good faith" — Suit fail- 

ing for negligence of plaintiff— Exclusion of time. 

A plaintiff is not entitled to deduct the period during 
which afoimersuit was being prosecuted in another 
Court, unless he can show that he was prosecuting that 
suit in good faith. In other words S. 14 will not apply 
where the prior suit has failed owing to the negligence 
or laches of the plaintiff. {Lort Williams and Jack, 
JJ.) Ghisulal GONKSHILAL V. Gumbhirmall 
PANDHYA. 62Cal. 610 = 164 I.C. Ill (2) = 9R.C. 
137-39 C.W.N. 606. 


— — S. 14 — Applicability — Hindu minors — Aliena- 
tion by guardian — Suit to set aside — Withdrawal as suit 
was not maintainable as framed — Fresh suit — Deduc- 
tion of time spent in prior suit— Right to. See I.IMI- 
TATION ACT, S. 7. 37 Bom.L.R. 225 = A.I.R. 1935 
Bom. 269. 


S. 14 — Applicability — Identity of cause of 

action and relief essential. 

For the applicability of S. 14, not only the cause of 
action should be the same, but the relief sought also- 
should be the same. Hence where the same cause of 
action entitles a party to several reliefs and he chooses 
to sue only for one of them, b? AASHf 'Nkl Abe benefit 
of S. 14 so far as limitation i /’90 — 3 A.W.R. 48l)^bigs 
a suit for another relief. (Ca^ • ^ken^ 

ham Wahh, J.) Rama Kris^^ i F x'clnsL^^ 

RAMA Iyer. 6 I.R. (Mad.) 

L.W. 695 -A.I.R. 1933 Mad.r/^’^^ 

S. Applicability— "6^- .^qliuse of a like 

nature" — Plaintiff prosecuting A* olvency proceedings 
against defendant unsuccessfully — Right to deduction 


of time. 

A plaintiff who had been v.;.^culing diligently pro- 
ceedings in insolvency agdir ^ he defendants unsuccess- 
fully, the petition of the plaintiff to adjudicate the 
defendants being ultimately dismissed by the High Court 
on the ground that no “act of insolvency'' was definitely 
made out, is entitled, under S. 14 of the Limitation Act, 
to deduct the peiiod during which the insolvency pro- 
ceedings were pending in computing the period of 
limitation for a suit against the defendants on the same 
cause of action. The reason for the dismissal of the 
insolvency petition is certainly “a cause of like nature," 
even if it cannot be described as a “defect of jurisdic- 
tion** under S. 14, {Tek Chand and Abdul Rashid, JJ.) 

I LORIND CHAND-PARMANAND & SONS 7^ BAHADUR 
I Khan. 156 I.O. 378 = 7 L.E. 897 = A.I.R. 1935 
I Lah. 736. 



1401 


CIVIL, CRIMINAL AND REVENUE. 


1402 


LIMITATION ACT (1908), B. 14. 

— 14 — Appii c ability — ‘ ‘ Prosec uti ng** — Plai ntiff 
resisting application under S. 47, C.P, Code^ in prior 
proceeding — Right to deduct period. 

To make S. 14 of the Limitation Act applicable, the 
plaintiff in the later suit must have been prosecuting 
another civil proceeding. The word prosecuting used 
in the 1st para, of the section means the plaintiff in the 
later suit must be either the plaintiff or an applicant in 
the previous civil proceeding. He is not entitled to any 
deduction of time when in a previous proceeding under 
S. 47, C. P, Code, he was resisting the same as an oppo- 
site parly. (A\ C. Mitter, /.) ABDUL SaTTAR 
Choudhury V. ABDUL RUSAN. 164 I C. 661 = 9 R. 
O. 262 = 39 C.W.N. 966. 

— — S. 14 — Applicability — ^'‘Same cause of action T 
S. 14 can be applied when the cause of action is the 
same in the previous and subsequent proceedings. It 
does not matter that the reliefs are different in the 
tw’o. A person might ask for different reliefs in the 
same cause of action ; but that does not make the 
cause of action different in the two. (^Bennet^ /.) BaL- 
karan Pandky 7., Ram Badan Pandey. 162 I.O. 
800 = 7R.A. 393 = 4 A.W.R. 268 = 1934 A.L.J. 630 = 
A.I.B. 1934 All. 824. 

“ " S. 14 — Applicability — Suit withdra^vn under 

O, 23, A. 1. C.P. Code— Fresh suit. 

There is no room for the application of S. 14 where 
a suit is withdrawn under O. 23, R. 1, C.P. Code, with 
liberty to bring a fresh .suit and a second suit is institut- 
ed after the expiry of limitation, though the first suit 
was in time. IPu/ian and Niamatullah, //.) RaM 
Pati Kunwar V, Phool Singh. IR. 1932 All. 366 
= 13810. 108 = 1932 A.L.J. 421 = A.1.R. 1932 All. 
377. 

— S. 14 — Application^ Suit presented in Small 
Cause Court — Return for presentation to proper Court 
— Deduction of tune. 

Where a suit is orginally filed in the Small Cause 
Court, and that Court ultimately decides that it has no 
jurisdiction and returns the plaint for presentation to 
the proper Com t, the plaintiff is entitled to the benefit 
of S 14 for the period from the date of institution of 
the .suit and the date of its return. {Al/sop, /.) 
ABDUL Shakur Khan v, Kajendra Kishore 
S.ARAN 155 1.0 1092=7 R.A, 1029 = 1935 RD. 
346 = 1935 A.W.R. 818 = 1936 A.L.J. 966 = A.I.R. 
1936 All. 759. 

- S. 14 and Art. 166 — Application under O. 21, 

R. 89, C.P. Code, to set asicle sale— Court orcleiing 
.petition to be dismissed as withdrawn — Sale upheld in 
appeal — Fiesh application to set aside sale — Continu- 
ance of earlier petition — Extension of lime — Original 
application cannot be tieated as pending — Later appli- 
cation cannot be entertained on any piinciple of equity 
based on S. 14. See LIMITATION Acr, ART. 166 AND 

S. 14. A.I R. 1934 Mad. 693 = 67 M.L J. 189. 

-S. 14-- Bona fide mistake of advocate — Prosecu- 
tion of other proceeding. 

Where the mi^take of the advocate is bona fide the 
time spent in the prosecution of a prior proceeding can 
be excluded. {^Raza and Smith, //.) MAHABIR SlNGH 
7/. Mt. Radha. 150 I C. 533 = 7 R O. 27 = 10 O.W. 
N, 424=A.I.R. 1933 Oudh 231. 

— S. 14 — Civil proceedings^ — Insolvency proceed- 
ings. 

Proceedings in insolvency in the Insolvency Court are 
“civil proceedings” within the meaning of S. 14 
Chand and Abdul Rashid, //.) I.ORIND ChaND- 
Parmanand & Sons v. Bahadur Khan. 166 I.C. 
^78 = 7 R.L, 897=A.I.B. 1935 Lah. 736. 
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"S. 14 — Claim suit filed in wrong Court — 
ohiection by opposite party — Discovery of mistake by 
I Court and return of plaint for presentation to proper 
j Court — Tune spent in former Court — Exclusion of. 

On the dismissal o f objection to an attachment, a 
suit was filed in a Subordinate Judge’s Court. The 
opposite party took no objection and after a year during 
which the trial was proceeding, the presiding Judge 
discovered that the Court hnd no jurisdiction as the 
value of the suit was beyond the pecuniary jurisdiction 
of his Court; The amended plaint was pre.sent- 
ed in the proper Court, more than a year had elapsed 
since the dismissal of the objection fo the attachment. 

Held, that the period spent in the former Court 
should be excluded in computing limitation. A.I R, 
1914 Lah. 337, Dist. {^Tek Chand, /.) MUL ChaND 
V. Allah Var Khan, c I.R. (Lah.) 171=146 10. 
125 = A.I.R. 1933 Lah. 662. 

S, 14 Lomputation of tunc — Tune taken bona 

fide in deciding the value of suit. 

The time taken by the plaintiff in proceedings neces- 
sitated for ascertaining the correct value of the suit can 
be allowed to b'3 deducted under S. 14, where it is 
found that the plaintiff aded bona fide throughout and 
did not intentionally under- value the suit. {Suhra- 
wardy and Graham, //.) xMaHENDRA NaTH BaGCHI 
V, Tarak Chandra SiNHA. I.R. 1932 Cal. 443=* 
138 10. 349 = 36 O.W.N. 326= A.I.R. 1932 Cal. 604. 

S. 14 — Delay in presenting plaint to proper 

Court — Effect of, 

A plaintiff who is entitled to the benefit of S, 14 
does not lose it by meiely delaying the presentation of 
j the plaint in the proper Court after it was ordered to 
! be returned to him, if such presentation is within time 
after excluding the period during which the suit 
remained pending in the wrong Court. (Z/« wA 
Hasan, /.) GaNGA PRASAD v, KARIM KHAN. 157 
I.C. 629 = 1935 O.W.N. 942= A.I.R. 1935 Oudh 444. 

S. 14 — Discretion of Court— Time spent in pro^ 

ceeding in wrong Court— Exclusion of —Interference 
in second appeal. 

Where the low^er Court has in the exercise of its dis- 
cretion allowed the plaintiff in computing limitation, to 
exclude the time taken up fiist, for amending the 
frame of the suit and again, for presenting the plaint 
to the proper Court (Subordinate Judge’s Court) 
instead of the Munsif’s Court where it was originally 
presented, the High Couit refused to interfere with 
that discretion in second appeal. {Ramesam, /.) 
Napu 7\ San Bibi. I R. 1931 Mad. 625 (2) = 131 
I.O. 461 (2) = A.I.R 1931 Mad. 632. 

Ss. 14 and 15 — Exclusion of time — Enquiry, 

Where the plaintiff is entitled to exclusion of time 
under Ss 14 and 15, Limitation Act, then the Court is 
not concerned as to how the plaintiff has spent his time 
till the expiry of the ordinary period of limitation, 
excluding the time allowed under the above .sections. 
{Guile, J.C.) Model Mill<;, Nagpur, Ltd. v 
Hirai.al Ramgopal. 30 N.L.R. 294 = 6 R. N. 255 
= 149 I.C. 956 = A.I.R. 1934 Nag. 146. 

— 'S. 14 — Good faith — Plaintiff prosecuting suit 

in spite of dafendatiTs ohiection as to jurisdiction. 

It cannot be argued that since an objection to juris- 
diction was taken by the defendants in the earlier suit, 
the plaintiff cannot be considered to have been prosecut- 
ing their suit in good faith in that Court, when such 
objection was overruled by that Court and upheld only 
I in appeal. {Maepker son and James, JJ,) BrtiLAL 
Geinka ». Janendra Narain. 7 R.P. 305 = 153 
' I.O. 165 (2) = A.I.R. 1936 Pat. 82. 
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S. 1^—Good fattk’—Smt mistakenly filed in MAL METHUMAL k. MT. ChUTTI. 27 S L.B. 422’’’ 

Civtl Court — Return for presentation to proper 147 1.0. 94= 6 B.S. 126“ A.I.R. 1933 Sind 379. 

Court— Deduction of time, S. 1^— Right to benefit of~Party gmlty of negli- 

If a suit is honestly and with due care and caution gence, 
instituted in a Civil Court but at a subsequent stage it S. 14 cannot help a party guilty of negligence, laches, 
is found that a wiong forum had been chosen and that inaction or bad faith, {^Raza and Kisch^ //.) JAG- 
the Revenue (’ouit alone had jui isdiction, it cannot be MOHAN Tewaki v. MahadEO PraSAD. I.R. 1932 
doubted that if an admi^Mon to that effect be made and I Oudh 293 — 138 I.O. 149 = 9 O.W.N. 430 — A.I.R. 
the Coui t which has no jurisdiction returns the plaint j 1932 Oudh 220. 
for presentation to the pioper Court S. 14 will be I S. 14 — Scope, 

applicable, {Pul Ian and Niamatullah^ J J ?) Kam 1 s. 14 does not apply in case of continuance of the 
PaTI Khnvvar 7 '. Phool Singh. I.R. 1932 All. 366 j same proceeding. (^Coldstream and Bhide^ /!•) TOPAN 
= 138 I.O. 108 = 1932 A.L.J. 421 = A.I.R. 1932 All. , DaSS v, Thakia Ram. 160 I.O. 739=7 R.L. 22 = 36- 


S77. 

[R. 1934 A.L.J. 535 (540) (F.li.) ] 

— *S. 14 — I gno7ance of law. 

Ignorance of or inattention to, the law by persons who 
should be wej] awaie of its provisions cannot be regaid- 
ed iih ^ dona fide mistake. The piovisions of S. 14 
should not be applied. {Tapp, J.) DrpUIY COM- 
MISSIONER, JHANG i'. Devi Ditta. 6 IR. (Lah.) 
11 (1) = 141 I.O. 690 = 34 P.LR. 780 = A.I.R. 1933 
Lah. 689. 

■ ' " S. li.- -Alt stake of pleader. 

VVheie the pleader w'as .'^hown to have wrongly advis 
eel the party as to the forum of appeal, 

//^ A/, that the delay in presenting the appeal to the 
proper Court might be excused. {Tek Chand and A/onroe, 
JJ.) Ghulam Mahomed v. U.sman. I.R. 1932 
Lab. 666. 

S. 14— 

In order to get the benefit of S. !4, the plaintiff must | 
show that he acted in good faith ; in other woids, the | 
test is whether the plaintiff believed and bona fide be- | 
lieved that his suit could be instituted at X and not at • 
V. (/at fal, J) EH.^G^VAN DAS v. TlKAYA RAM. | 
I.R. 1933 Lah. 423=144 10. 184=AI.R. 1933' 
Lah. 264. i 

S. 14 — Order under S. l69 (1) (b), C. P. land ' 

Revenue Act --Time spent in appeal tn Revenue Court ' 
eannot be excluded — Exiluswn of — Ptrmtsstbtliiy. \ 

Where an order is made unclei S. 169 (1 ) (b') to file a 
suit in Civil f’ouit within six months, time spent in j 
appeal in the Revenue ( 'ourt cannot be ext hided in cal- i 
culating the period of limitation which runs from the: 
date of the Older. ((Tise l.iw' referred.) (Ntyogt and 
Crtlle, A y.Cx.) Mr. MOHANKUAR v. PHAGATRAM. 
149 I 0. 622 = 6 R N. 236 - A I.R. 1933 Nag. 340. 

S 14 — '‘'Other cause of hke nature'' — Alistake of j 

party with rei^ard to relief. j 

There is nothing analogous to a defect of juiisdiction | 
in a mistake of a party with regard to the relief he seeks. ] 
Such a que.slion aii'-es out of incompetence on the pait 
of tho.se advising the litigant. If the unsuccessful res I 
pendent to an appeal in the High Court applied to the 
High Court under Cl. 13, Letters Patent, there is no 
defect of jurisniction or anj thing analogous to it in the 
High Court di.smissing it and the period spent in that 
application cannot be deducted under S. 14 for comput- 
ing the time for a subsequent application for review. 3 
Pal. 42, Diss. from. (Cun/t/fe, /.) MaUNG Pu Z'. U 
Paing. 152 I.C. 415 = 7 R.R. 154 = A.I,R. 1934 
Rang. 158. 

— — S. 14 — “/9 osccutin tf" — Mcanirtg of. 

The expifcssion “prosecuting” referred to in S. 14 is 
generally applicable to proceedings by a person as a 
plaintiff or an applicant, and not to proceedings in 
which such peri-on is merely resisting, as a defendant or 
respondent, the claim of another. (1864) 1 W.R. 29 and 
A.I.R. 1924 Bom. 39, Ref. ; (1864) 1 W.R. 310, Dist. 
iRtipchand, J.C. and Mehta, A J.Cf) PRIBHADINO 


j P.L.R. 216 = A.I.R. 1934 Lah. 412. 

I S. 14 — Scope — Benefit under — When claimable 

I — S. 4“nistinction. See LIMITATION ACT, Ss. 4 AND 
114. 68M.L.J. 665(P.O.). 

S. 14 — Scope — Decree against minor — Objcciton 

j to dect.e in execution proceeding — Siihsequeut suit to set 
aside decree — Excluuon of time. 

S. 14 w as intended to protect a bona fide plaintiff 
i from the consequence of some mistake made by his 
1 adxisers in prosecuting his claim. The w'ord ‘jurisdic- 
I tion* in the section should be construed liber.div. If 
' the other conditions mentioned in the section are satis- 
! fied, the benefit given by the section cannot be taken 
aw'ay meitJy because the couise adopted before w’as not 
■ a well-conceived one. Where in the piior execution 
I proceedings the minor attacked the validity of the decree 
I on the ground that the guardian had acted collusively 
! and fraudulently and in the latter suit he sought to set 
aside the decree. 

Held, that the prior proceedings were not entirely 
misconceived and that time taken therein should be 
excluded. (Stindaram Chetty, /.) Tirumala NaRA- 
SIMHACHARYUI.U Soijhanadri appa Rao, I.R. 

1932 Maa. 839-14010. 270= 1932 M.W.N. 1317- 
A.I.R. 1933 Mad. 197. 

— — Ss. 14 and 15 — Setting aude sale — Party 
prevented fiorn instituting suit — Deduction of time. 

The sale was effected in 1900 but up to March, 1917,. 
the property was in custodia legts under an erroneous 
order of the Insolvency Court and that the plaintiff 
could not during that period have instituted the suit. 
The suit was filed in 1919 to set aside the sale. 

Held, that limitation was saved by Ss. 14 and l5. 
(Tek Chand and Tapp, //.) Mt. UmraO Biiu v. Ram 
Kishen. 13 Lah. 70 = I.R. 1932 Lah. 379=137 I. 

0. 820 = 33 P.L.R. 1003 = A.I.R. 1932 Lah. 281. 

Ss 14 and 22 — Suit against dead person — 

Application to bring legal representatives on record — 
Deduction of interval — Permtssibtltiy. 

Where a plaint is filed against a person who is in fact 
1 dead at the time of presentation of the plaint, no appli- 
cation by way of amendment or bringing on record legal 
representatives can be validly made because the whole 
proceeding is void and has no effect whatever. And the 
period betw’een the date of the institution of the suit and. 
the date of the application to implead the legal represen- 
tatives cannot be deducted under S. 14 of the Limitation 
Act. 16 M. 319 ; 3] M 86 ; 1928 M.W.N. 240 and 24 

1. C. 112, Rel. (Krishnan Pandalai, J.) CALICUT 
Municipal Council v. Kunhipathumma. I.R. 

1933 Mad. 312 = 1431.0 696 = 1933 M.W.N. 644 = 
37L.W. 489= A I.R. 1933 Mad. 464. 

— -S. 14— Suit for arrears of rent — Plea of occupier 
of payment to landlord — I.andlord impleaded — Payment 
found true — Appeal dismissed — Subsequent suit under 
S. 37 of Agra Tenancy Act — Deduction of time between 
the denial of right by the landlord in the previous 
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litigation and the date of the final decision on apjDeal 
allowed. See AGRA TenaNCV ACT (1926), S. 37. 14 

L.R. 99 (Rev.) = 17 E.D. 168. 

— - S. 14 — Stnt kept pendittg in wrong Court — 
Mistake mofc of Court than of party — Exclusion of 
ttme. 

Whereon account of a mistake moie on the paitof 
the Court than through any fault of the plaintiff, his 
suit remains pending in a Court having no jurisdiction, 
the plaintiff can claim the benefit of S. 14. XSrivasttwa 
and Ziii'ul Ilasau, JJ.) GaPPOO SiNGH v. HAR 
Charan. 158 1.0. 267=8 R.O. 74 = 1935 O.W.N. 
1045 = A.I.R. 1935 Oudh 501. 

S. 14 — Suit for profits — Plaintiff cbtaining 

mere decree for possession in prior suit — Unsuccessful 
attempt to recover profits in re^ditution — Right to deduc- 
tion of period occupied by restitution proceedings. 

The plaintiffs who weie some of the members of a 
joint Hindu family biought a suit against a purchaber in 
execution of a mortgage decree against another mcrnher 
and obtained adecicefor possession of their shines in 
the property. There w’as no piayer in the plaint for 
profits. After an unsuccessful attempt to lecover piofits 
in restitution proLcedings, the plaintiffs bioughtasuit 
for their share of the profits during the period they were 
kept out of possession and claimed deduction of the 
peiiocl dining which the lestitution pioceedings were 
pending. 

Held, that for the purpose of the application of S. 14 of 
the Limitation Act, it must lie shown that the restitution 
proceedings were condui-ted in “good faith’* (/.<f.), as 
the result of due c.ue and .ittention and that they failed 
on the ground of want of jurisdiction or other defect of 
a like natuie and that it was difficult to hold that by any 
reasonable construction of S. 144, C. P. (!odc, the 
present case could have been believed to fall under 
that section and that the mere fact that the plaintiffs 
might have honestly believed that they could get all that 
they were entitled to by way of pioceedings in lestitu 
tion would not suffice to give them the benefit of S. 14. 
{y aradach'iriar and Bum, J/) SlDDALINGANA 
Gowd 7 . imiMANA G(3WI). 156 1.0. 640 = 8 R.M. 

30 = 41L.W. 138 = 1935 M.W.N. 107 = A.I R. 1935 
Mad 731 = 68 M.L.J. 487. 

^S. 14 — Ttme of previous arbitration proceedings 

— Exclusion of. 

In a brought in a Civil Court, the time taken in 
previous arbitr.ition proceeding.s relating to the subject- 
matter of the suit cannot be excluded for the purpose of 
computing limitation, because proceedings befoie aibi 
iration cannot be held to be upon the same cause of 
action as a civil suit. The cause of action in proceed- 
ings before arbitrators is the agreement of the parties 
to refer the mattei in dispute between them to arbitra- 
tion, whilst in a civil .suit there is no such agreement 
and the cause of action is upon the right or title which 
the plaintiff alleges in himself. S. 14 is not also applica- 
ble because in the first place, although the Limitation 
Act should be applied by analogy to proceedings before 
arbitrators and S. 14 can be invoked with regard to pro- 
ceedings before arbitrators with reference to previous 
proceedings before arbitiators, still proceedings before 
arbitrators will not be proceedings before a Court within 
the meaning of S. 14 with reference to a subsequent 
civil suit. Secondly the decree of a Civil Court that an 
award delivered by arbitrators is not valid and binding 
does not deprive the arbitrators of their jurisdiction and 
the cancellation of the award cannot be considered a 
cause of a like nature within the meaning of S. 14. 56 


LIMITATION ACT (1908), S. 14. 

C. 1048 (P.C.), Dist. (^Staples, A.J.C,') MAHARAJ 
Sai Kedar Nath. 29 N.L.R. 272 = 6 I R. (Nag.) 
34 = 144 I.O. 948 = A.I.R. 1933 Nag. 130. 

'“S. 14 — Time spent in prosecution of another case 
— Allowance . 

The section is mandatory, and if the Court has to ex- 
clude the time spent in prosecuting a case in good faith, 
the Court must determine whether the prosecution was 
in fact in good faith or not. In order that the Court 
should anive at the period which is to be excluded 
under S. 14, it must also delermire how much must be 
included, whethei by icason of pto'^ecution in bad faith 
or owing to any other reason. [JJrille, J.C.') MODEL 
Mills, Nagpur, Ltd. v. iiirai.al Kamgopal. 
30 N.L.R. 294=6 R.N. 255 = 149 LC. 956 = A.I.R. 
1934 Nag. 145. 

S. 14-7 me s pen t t n revi j t on — Ext lu u on . 

The principle that party who pioceeds contiary to a 
cleaily expressed provisions of law^ cannot be icgarded as 
prosecuting another civil pioceeding in good faith is 
sound but should not be applied with rigidity. If in the 
revision proceedings theie is no want of diligence and 
good faith, theie is no rea‘-on why the plaintiff should 
not hrve the benefit of S. 14 because of the negligence 
of his advocate. Lvery ca^'O has to be judged on its 
own met its. C puichaseil a field in suit in execution 
of a cleciee obtained by him against S and took 
possession of tl)e same. L obtained a final decree 
for foreclosuie and got possession of the said field 
on lO — 8—1926. Us appliiation in revision filed 
on 27 — 9 — 1920 was also dismi^''ed on 21 — 3 — 1927 
after notice to the other side. C sued L on 2 1 — 3 — 1928 
for establishing his right under 0.21, R. 103 and L 
contended that the suit not having been filed within 
one year from 10 — 8 — 1926 was barred by time. The 
tiial Court gave C the benefit of S. 14, 1. imitation Act, 
and oidered that the suit should pioceed. L applied for 
revision of this order, urging that C was not entitled to 
the benefit of S. 14 of the Limitation Act. 

Held, that in view' of the fact tiiat the Couit in revi- 
sion thought it fit to hear the parties, it might be 
assumed that C had reasonable ground for supposing 
that the original order would be set aside in revision. 
The lower Court was, therefore, right in giving the bene- 
fit of S. 14 of the Limitation Act to C. But ths lower 
Couit should only have excluded from the computation 
the period during which the applicilion was pending, t.e.y 
from l7 — 9 — 1926 to 21 — 3 — 1927 and not the time bet- 
! ween the dale cf the order of the lower ('ouit and the 
' date of filing the revision between 1 — 8 — 1926 and 
27 — 9 — 1926. In this view C*s suit was time barred. 7 
Kang. 466, Dist. {Hiyogt, A. J. C .') Laxman DaS v, 
Chunni Lal. 27 N.L.R. 251 = I R. 1931 Nag. 49 = 
130 I.O. 145 = A.I.R. 1931 Nag 17. 

-S. 14 — Two Courts with concurrent jurisdiction 

— Suit filed in one — Good faith. 

If tw'o Courts have jurisdiction to try a suit, it is Ini- 
tially the privilege of the plaintiff to decide in which 
Court he would file the suit, and the exercise of this 
option by filing it in a particular Court does not affect 
the question of jurisdiction or his bona /ides. The mere 
fact therefore that the plaintiff instituted the suit in the 
Civil Court at X instead of at V, because it was con- 
venient for him to do so, does not indicate that he did 
not institute the suit in good faith. (^Jai Lal, J.) 
Bhagwan Das v. Tikaya Ram. I.R. 1933 Lah. 
423 = 144 I.O. 184 = A.I.R. 1933 Lah. 264. 

S. 14 (1) — Apphcahiltty — Withdrawal of suit 

under 0. 23, R. 1 — Fresh suit on same cause of action — 

Bar. 



1407 THE QUINQUENNIAL DIGEST. 1931—1935 1408 


XIMITATION AOT (1908), S. 14. 

The appellant filed a suit against two sets of defen- 
dants on bahi khata accounts. A preliminary objection 
was taken to the plaint in the earlier suit and it was held 
in the end that the plaint was bad because of misjoinder 
of parties. The appellant was ordered in that suit to 
make his election as to which part of the claim he wished 
to proceed with. Upon this order the appellant stated 
that he wished to proceed against one set of defendants 
and he wiihdiew the part of the claim directed against 
the respondents in the appeals. His suit against the 
other set of defendants was decreed. 

Held, that the plaintiff was not entitled to claim the 
benefit of S. J 4 (1) on account of the previous suit he 
had withdrawn. 

Semhle . — The w’ords “is unable to entertain it’’ do not 
merely mean that the Court has expre*'Sed its mind that 
the suit is defective but mu‘-t mean that the Court has 
passed an order terminating the suit or proceeding on 
the ground that there is a defect of jurisdiction. 
{Sidaimart, C./.t Mukerji and Ktm;, J J.) SaDAVATAN 
Pande V. Ram Chandra Copal. 57 All. 145=160 
I.C. 136=^6B.A. 1038 = 3 A W.R. 806 = 1934 A.L J. 
535=A.IR. 1934 All. 688 (F.B.). 

S. 14 (l)-‘ ProsecuUng loith due diligence' — 

Rryoiu ous 7'nw of law. 

Where a party has reasonable cause for thinking that 
the view of the law on W'hich he relied might be accepted, 
in other words, is prosecuting w’lth due diligence a 
proceeding which would secure to him all that he desires, 
the case falls under S. J4 (1). {Keane, S. M. and 
Oppenhetm, J. M.) IlARIHAR llAKSH SiNGH v. INLIER 
Shekhar Raksh Singh. 15 R D. 799. 

S. 14 (2) — Applicability — Appeal to Privy 

Council held incompetent — \pplication for review of the 
judgment of High Court — Deduction of time not allow- 
ed under S. 5 or 14(2). See LIMITATION ACT, S. 5. 
36 C.W.N. 40=A.I.R. 1932 Cal. 171. 

S. 14 (2) — Applicability — Decree as against 

sever .d defendant-, — One defendant remaining ex parte 
— Appeal — l)ismis‘'al — Subsequent application to set 
aside ex parte decree— Limitation saved under S. 14 
(2). See C. P. CODP:, O. 9, R. 13— LIMITATION. 
54 All. 423=1932 A.L.J. 267 = A.I.R. 1932 All. 340 

— — S. 14 C2) — Appheabiltty —Dt fendant not claim- 
ing decree ^Sub^cquent unt on same facts — Exclusion of 
time. 

There is no general rule that a party defending a suit 
is entitled to deduct the time .spent in defending it in 
computing the period during which limitation ran against 
!iim for the purpose of prosecuting a suit on the same 
facts. Where in the prior suit the defendant was defend- 
ing a money suit and nothing that he did would have 
entitled him to a deciee in his favour an.l there was 
nothing to restrain him from filing hi.s own suit, 

Held, that the defendant who instituted the later suit 
w’as not entitled to exclusion of time under S. 14 (2). 
{Grille, A.J.Cf) HIRAI.AL v. KripaL SinGH. 28 
Nag.LR 348 = I.R. 1933 Nag. 26 = 141 I.O. 34 = 
A.I.R. 1933 Nag. 13. 

— S. 14 (2) — Application for final decree under 

O. 5, A*. 34, C. P. Code — Exclusion of time taken in 
unsucci fully executing pi climinary decree. 

In a mortgage suit, a decree for sale in terms of a 
compromise entered into by the parlies was passed in 
favour of the plaintiffs against the defendant. The 
plaintiff deciee holders filed an application for execution 
of the decree and the defendant objected to the appli 
cation for execution, inter aha, on the ground that the 
compromise decree, being a preliminary decree for sale, 
was not capable of execution. The execution Court 


LIMITATION ACT (1908), S. 16. 

overruled the objection, but the appellate Court gave 
effect to it and dismissed the application for execution, 
holding that the compromise rlecree was a deciee under 

O. 34, K. 4, C. P. Code. The plaintiff decree holders 
filed an application for preparation of a final decree 
under O. 34, R. 5, C. P. Code, and sought to bring the 
said application within limitation by alleging that they 
were entitled, in computing the period of limitation, to 
exclude the time during which the application for execu- 
tion was pending in the Court belDW’ and in the appellate 
Court. 

Held, that the plaintiff decree- holders were not entitl- 
ed to the benefit of the provisions of S. J4 (2) of the 
lamitaliou Act, as their prior application for execution 
was not “for the same relief ’ within the meaning of 
that section, for which their application for the prepara- 
tion of the final decree was filed. {Thom and Jqbal 
Ahmid.jj.) Mahomed Yjnis t/. Tilok Ciiand. 
153 I.C. 1058=7 RA. 661 (2) = 4 A.W.R. 1352= 
1935 A.L J. 201 = A.I.R. 1935 All. 323. 

-S. 14, Expl. 1 — Termination of proceedings^ 

Order for leturn of plaint — Limitation computed from 
date of return. 

On 26th May, 1927, a case was ordered to be returned 
for presentation to the proper Court. On the 13th June, 
1927, the Deputy Registrar made an order and in accord- 
ance with that, an officer of the Court returned the 
plaint which was filed in the proper Court the next day. 

Held, that limitation should be comouted only from 
13th June 1927. {Afuker/i and Gnha, J J.) NEE- 
RKNDKABHOOSHAN LAHIRI V. BERHAMPUR OIL 
Mills, Li d. 60 Cal. 1122=149 I.C. 79 = 6 R.C. 512 
= AI.B. 1933 Cal. 914. 

——3. 15— Applicability — Application under O. 21, 
R. 97, C. P. Code— If one for execution. See C.P. 
Code, O 21, R. 79 and Limitation Act, S. 15. 
62 Cal. 66. 

S. 15 — Applicability — Direction to postpone exe- 

cution tor some time — Order made in different suit in 
the absence of execution application — Effect. 

Where after a decree had been obtained and when no 
execution appliction was pending therein, the Judge 
ordered in a connected suit that the decree holder might 
wait for some time lor payment. 

iY/’A/, that the order did not suspend limitation and 
did not operate as a stay of the execution proceeding in 
the prior suit. {Lord Tomlin'). RaJA KirtyaNAND 
Singh v . prithi chand Lal Chaudhury. 60 I.A. 
43 = 12 Pat. 195 = I.R. 1933 PC. 33 = 57 C.L J. 276 
= 14 Pat. L.T. 167 = 37 L.W. 335 = 1933 A.L.J. 369 
= 37 C. W N. 648 = 35 Bom.L.R. 528 = 141 1 C. 760 = 
1933 MWN. 112 = 10 O.W N. 226 = A.I.R. 1933 

P. O. 52 = 64 M.L J. 599 (P.C.). 

S. 15 — Applicability — Execution application . 

Quaere : If S 48 of the C.P. Code is controlled 
by the provisions of S. 15 of the Limitation Act > 8 O, 
W.N. 624; 8 O.W.N. 1186 and 13 DC. 303, Ref. 
{Hasan, C.J, and Kisch, /.) AMIR MlRZA BEG z/. 
Gauri NATH. I.R 1932 Oudh 253 (1) = 137 I.O. 
603 (1) = 9 O.W.N. 613 = A.I.R. 1932 Oudh 246. 

S. 16 —Applicability — Execution stayed by in^ 

junction — Order ^'dismissing execution for the present'* 
— Propriety — Application after removal of injunction 
for revival — Limitation — Limitation Act, Art. 181 — 
Appheabiltty. 

An order passed by the executing Court ‘Mismlssing 
for the present,” an execution case, which cannot be 
proceeded with because of an injunction restraining the 
decree-holder from proceeding with it, is unwarranted in 
law ; it does not, however, pul an end to the execution 
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case, but is only a suspensory order which keeps the exe- 
cution case pending, though off the list of pending cases, 
for a lime, namely, so long as the injunction lasts. If 
therefore, after the removal of the injunction the 
decree-holder makes an application to revive or continue 
the prior application, such an application, not being in 
terms a fresh application for execution, does not come 
within S. 15 of the Limitation Act as amended in 1908. 
Nor does Art. 181 apply to such an application. In fact 
there is no rule of limitation prescribed for such an ap- 
plication. It is the duty of the court to have in right all 
undisposed cases and when the bar is removed to direct 
the party to take the necessary steps for further progress j 
of the case. {^Henderson aiui R,C. //.) S.M. 

Kristo Kamini Debi z/. Girish Chandra mondal. ] 
63 Oal. 67=1621.0. 664 = 8 R.O. 628 = 39 O.W.N. 
1030=A.LR. 1936 Cal. 239. 

3. lb— Application for execution— Dismissal for 

non-p lyment of batta — Collateral litigation — Appeal 
pending — Fresh application after three years from the j 
date of the previous order —If can be treated as continu- I 
mg or i evivtng previous application. ^ \ 

A mortgagee decree-holder filed .in execution applied* , 
lion for sale of mortgaged properties on 2nfl October, j 
1922. It was dismissed on l 6 th January, 1923, owing to 
non payment of batta for fresh sale notice as ordered by 
Court. Meanwhile third persons filed a suit against both 
the mortgagor and mortgagee, alleging that the mort- 
gaged properties belonged to a public religious endow- 
ment .ind were as such alienable and he sought a decla- 
ration from the Couit to such an effect. That suit \yas 
decreed a day previous to the dismissal of the execution 
application. Hut on appeal the High Court reversed the 
decision of the lower Court and dismissed the collateral 
suit on I 6 th August, 1927. The mortgagee decree- 
holder put in another execution application after the 
termination of the said appeal on 23rd September, 1927, 
but it was dismissed as time-barred. On the question 
whether the decree in the cc.llateral litigation would be 
tantamount to an injunction sta>ing the execution pro- 
ceedings and whether the fresh application filed after 
three years would be taken to revive or continue the 
original application for execution filed by the decree- 
holder, 

//£/^/,that in order to make the provisions of S. 15 of 
the Limitation Act .apply to this case, it must be shown 
that a suit or application for the execution of the 
decree had been staiecl by an injunction or order. If 
the decree-holder could ^ not bring herself within the 
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Expressly excluded means by express words. A.I.R. 
1930 Sind 93, Foil. {^Aston, A./,C.) ASANDAS HaSH- 
MATRAi V, Khan Chand. 148 I.0. 178=6 R.S. 189 
=1933 Cr.O. 800 --A.I.R. 1933 Sind 240. 

*8. 15 — Construction and scope — Execution — 

Stay by tm unction order — Application to revive after 
dissolution of injunction — Limitation — Pnnciple of 
revival — If superseded by S. l5. 

The enlargement of the scope of S. 15 of the Limita- 
tion Act, by the Act of 190S by wdiich the section has 
been made applicable to exticution application also, has 
not in any way superseded the principle that a later 
application c.in in certain cireumst.inces be treated as an 
application for revival or in cotitinuation of an earlier 
.ipplication. S. 15 only contemplates the filing of an 
I application for execution and does not in terms apply to 
any other application. An .ipplication by a decree-holder 
for revival of or to continue his previous application 
which had been stayed by an injunction does not come 
within S. 15. (flendei son and C. Alitter, //.) 
Kristo Ka.mini Debi Girish Chandra Mon- 
DAb. 63 Cal. 57=162 I.O. 654 = 8 R.O. 628 = 39 
O.W.N. 1030 = A.I.R. 1936 Cal. 239. 

■■■ -S. 15 — Rxecutuoi application — Dismissal for 

default — No effect as stay order. 

Where the order on an application for execution 
j shows that it had been dismissed on account of the 
I decree holder's absence, it cannot be irealecl as an order 
I for stay of execution within the meaning of S. 15. 

I (Fhide, /.) ASA NAND V. BISHAN .SlNGH. 131 I.O. 
345= A.I.R. 1931 Lah. 125. 

S. 15 — Insolvency — Suit to iCiOZ'cr debt brought 

after limitation but before annulment of ad judication— 
Withdrawal of suit. 

Limitation for proving debts ceases to run during 
insolvency proceedings. Where therefore a ci editor sues 
after ordinary period of limitation is over but before 
annulment of adjudication order, the* proper course is 
not to dismiss the suit but to permit him to withdraw 
the suit with liberty to sue again after annulment of 
adjudication. {Faguhy^ /,) BaNDKAI.LY J AFFER v. 
PEER Mahomed. 6I.E. (Rang.) 72 = 1461.0 124= 
A.I R. 1933 Rang. 75. 

- S 15 — Purchase of propi rty by plaintiff at auc^^ 

tion— Declaratory suits by plaintiff and defendant— 
Plaintiff obtaining possession but delivery of possession 
stayed by stay order obtained by defendant — Suit by 
plainti^ for recovery of mesne profits — Limitation, if 
extended by stay otdi rs. 


exemptions provided for in the Act, she could not escape j 
the bar of limitation by pleading in equity an implied [ 
order or a collateial litigation which would render her. 
proceedings futile. j 

Held also, that since the earlier .ipplic.ition for execu- | 
tion had been finally and properly dismissed for non j 
payment of batta and the later execution application j 
was filed more than three 3 ears from the date of the 1 
order passed on the former one, it should be deemed to 
have been barred by limitation under Art. 180 of the 
Limitation Act. In order to enable the later application 
to be treated as one in continuation or to revive the for- 
mer one, there should have been no final disposal or 
there should have been a wrong dismissal on account of 
some obstacle which had existed but which had been 
subsequently removed. {^Jackson, Sundaram Chetty 
andVere Mockett, //.) SUNDARAMMA z/. ABDUL 
Khadar. 66 Mad. 490 = 1933 M.W.N. 566 = I.R. 
1933 Mad. 274 = 1431.0. 1 = 37 L.W. 607 = A.I.R. 
1933 Mad. 418 = 64 M L.J. 664(F.B.). 

[D. 65 M.L. J. 747 (751) ] 

— S. 15 — Construction. 


Plaintiff purchased certain property at auction sale, 
and after disputes with the defendant, the plaintiff was 
held entitled to the whole property. Plaintiff obtained 
posse.ssion of the property but delivery of possession was 
twice stayed by st.iy order obtained by the defend. int, 
In a suit by plaintiff for mesne profits wrongfully receiv- 
ed by the defendant, 

Held, that the stay order did not extend the time 
under S. l5 as there was nothing to prevent the plaintiff 
from filing the suit for mesne profits even though the 
question was not decided. {Bhide, /.) BaSHkSHaR 
DaSS V. DIWAN CHAND. 6 I.R (Lah.) 287= 146 I.O. 
939= 34 P L.R. 1086 = A I.R. 1933 Lah. 616. 

S 16 — Scope— Order staying execution — Effect 

of. 

An order which sta>ed the execution of a decree is an 
order which would not come under S. l5. being an 
order merely staying the Court, as it did not put an end 
to the rights of either the judgment-debtor or the judg- 
ment creditor to apply for execution. (^Beasley, C. J. 
and Bardswell, J.) KaDIMCHERJA KaJU v. AyYAPA- 
RAIU. 164 LO. 896= A.I R. 1936 Mad. 362. 


O D.— II— 89 
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I.IMITAIIOIT ACT (1908), S. 15. 

S. 15 (1) — Applicability — Period mentioned in 

S. 48, C.P. Code — Execution stayed by injunction or 
order of the Court — Application for execution 12 years 
after decree — Bar — Time during which execution was 
stayed cannot be excluaed under S. 15 (1) — S. 48, C. P. 
Code, not con ti oiled by S. l5 (1). See C. P. CODE, 
S. 48~-Scope. A.I.R. 1931 Oudh 351. 

S. 16 (2) — Apphcahtlity — U.P, Court of Wards 

Act, 19J2, .V. 17 — Nott ft cation of claim under — Deduc- 
tion of period of limitation. 

The notification of the claim under S. of the U.P. 
Couit of Wards Act is merely an information to the 
Collector of the particulars of the claim. It is not neces- 
saiily a notice of a civil .suit on the b.i'is of the claim. 
And s. 15 (2) of the Limitation Act which excludes the 
period of limitation prescribed for any suit of which 
notice has been given in accordance with the require- 
incnls of any cMiactment would not apply to the notifying 
of the claim under S. 17, i^Snlatfuan , A. C. /. and 
A'ingy /,) Bakoda Kant Sen v, Coukl of Wards. 
I.R. 1931 All. 697- 133 I C. 537= 1931 A.L.J. 949- 
AXR. 1931 All. 762 (2). 

S. 18 — Applicability — Application under S. 174, j 

JS, T. Act. 

S. 18 of the Limitation Act applies to applications} 


LIMITATION ACT (1008), S. 19. 

by the section and the knowledge must be clear and 
I definite knowledge of the facts constituting the particu- 
1 lar fraud. (Addison and Beckett y //.) BhagwaNA v, 

I Shadi. 16 Lah. 408 = 166 1.0. 664 = 7B.L. 768 = 36 . 
j P.LR. 114 = A.I.R. 1934 Lah. 878. 

, S. 18 — Fraud — What amounts to — Silence of 

I CO sharer, 

j A co-sharer coming into exclusive possession of pro- 
; perty belonging to himself and his co sharer will be 
; presumed to have done so not only for himself but for 
I his co-sharer as well until there is ouster. If the plain- 
; tiff was unaware of that the defendant (his co-sharer) 

: had the property, there is a duty on the defendant to 
speak and if he remained silent, it amount to concealed 
: fraud on his part, on which the plaintiff can justly rely 
i to get over the bar of limitation. The burden is on the 
j defendant to show that the plaintiff had clear and defi- 
I nite knowledge of the facts which constitute fraud. It 
is not enough for him to show that the plaintiff had 
means available to him for coming to know of the 
fraud. Bitjmann v. Bctjmann, (1895) 2 Ch. 474, Foil. 
(Mnkerji and Guha, //.) SwaKNAMOYFE I)A.S1 v, 
Probodh Chandra Sakkar. 143 I.O. 402-IR, 
1933 Oal. 426 = 36 O.W.N. 758 = 56 O.L.J 420-A.I 
B. 1933 Cal. 263. 


under S. 174 of the amended B. T. Act. (Milter and M, i S. 18 — F'raud — UVien afftcis limitation, 

C, Chose y JJ,) MidNAPOKE ZAMINDARV CO., LTD. j Fraud only affects limitation when that fraud prevents 
z >, Priya Bai.a Dasi. 60 Cal. 970 = 148 I.C. 15=6 j a person from knowing of his right or the title on which 
B.C. 466 ■"57 O.L.J. 377 = 37 0.1V.N. 927—A.I.B. J his right is founded. (ff^g*deyy Jf) KamaNATHAN" 
1933 Oal. 782. j Cheitvar v. Baldeo Singh. 6 I.B. (Rang.) 23 = 

S. 18 — Appltcahthiy to B. T, Act— Application • 1^4; I.C. 980 = A.I.R. 1933 Rang. 110, 


to set aside sale under .S\ 173 (3) — Fraud— Ffftct on S. 18 — Plaintiff establishing fiaud of defend- 

limitation fo? applicatiou. ant— Onus of proving— Sfnoivledge of plaintiff beyond 

Where the irregularities affecting the validity of a period of limitation. 


sale have, by the fraud of the deciee holder or other 
parties to the sale, been kept concealed from the judg- 
ment-debtor, the latter is entitled in an application to 
set aside the sale under S. 173 (3) of the B. T. Act, to 
avail himself of the provisions of S. 18 of the Limita- 
tion Act, and to compute the period of limitation as 
against the person who is a party to the fraud, fiom the 
time when the fraud became known to him, whether the j 
sale has been confirmed or not. (Guha and M, C, Ghosey \ 
JJ,) f‘ARTHASARATHI KAYr\ AHINDRA NATH RqY. 
164 I.C. 347 = 7 R.C. 445 = 60 C.L.J. 36= A.I.R. 
1936 Cal. 89. 

S. Applicability — Fraud of any person. 

The words of .S. 18 aie sufficiently wide to include 
any person (e^g., auction-purchaser) whose fraud has 
kept from the knowledge of another person his right to 
institute a suit or make an application. A.I.R. 1925 
Cal. 1227, Not foil; 17 Cal. 669; 1 C.W.N. 67 and A.l. 
R. 192f) Cal. 229, Kef. (Bcasleyy C.J. and Bardswclly 
/.) rubi.A Keddi V, Pattabhirami Keddi. 66 
Mad. 734-6 I.R. (Mad.) 62 = 143 I.C. 388-38 L 
W. 131=1933 M.W.N. 689-= A.I.R. 1933 Mad. 626 
= 65 M.L.J. 139. 

— — S. 18 — Fraud — Bui di n of pi oof. 

Where a suit is on the face of it barred, it is for the 
plaintiff to prove in the first instance the circumstances 
which would prevent the statute from having its ordi- 
nary effect. A person who, in such circumstances, 
desires to invoke the aid of S. 18 must establish that 
there has been fraud, and that, by means of such fraud, 
he has been kept from the knowledge of his right to sue 
or of the title whereon it is founded. Once this is esta- 
Wished, the burden is shifted on to the other side to 
show that the plaintiff had knowledge of the transaction 
beyond the period of limitation. Mere suggestions of 
fraud do not amount to such knowledge as is required 


The terms of S. 18, Limitation Act, are materially 
different from S. 26, Real Property J .imitation Act (3 
and 4 Will. 4, c. 27). and when a plaintiff has establish- 
ed that by fraud of the defendant he had been kept 
from the knowledge of his right to sue, the buulen is 
shifted on the defendant to show that the plaintiff had 
Knowledge of the tiansactlon impeached beyond the. 
period of limitation. A.I.R. 1922 Cal. 157, Foil. (R, C. 
Afitter, J.) Jadu Nath Guha Roy KasisvyaRi 
Guha Roy. 160 I.C. 260=8 R.C. 419= A I R 1935 
Cal. 779. 


S. 18 — Scope, 

Kxcept when the plaintiff s knowledge is an ingredient 
of his cause of action, the plaintiff’s ignorance of his 
right to sue does not prevent time from running against 
him. But it is otherwise if such ignorance is brought 
about by the fraud of the defendant. In order to con- 
stitute fraud, there must be .some abuse of confidential 
position, some intentional imposition, or some deliberate 
concealment of facts, a designed fraud by which a party 
knowing to whom the right belong.s, conceals the facts 
and circumstances giving that right. The right of the 
paity so defrauded is not affected by lapse of time or 
by anything done or omitted to be done, so long as he 
rem.'iins, without any fault of his own. in ignorance of 
the fraud which has been committed. (Mukerjt and 
Guha, JJl) SwaRNAMOVEE DaSI t>, PROBODH 
Chandra Sarkar. 143 I.C. 402=1 B 1933 Cal 
426 = 36 C.W.N. 768 = 66 C.L J. 420=A.I.R. 193^ 
Cal. 263. 

S. 19. 


Acknowledgment. 

Admissibility of evidence. 
Admission of execution of pro-note. 
Admission of liability. 

Agent. 
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limitation ACT (1908), 8. 19— AcknoTi?ledg> 
ment. 

Applicability to C. P. Code. 

Authority to acknowledge. 

Barred debt. 

Basis of suit. 

Burden of proof. 

Communication to creditor. 

Construction. 

Derivative title. mortgagor and mort- 

GAGFE. 

Effect of acknowledgment. 

Form of acknowledgment. 

Fresh contract. 

Guardian. 

Implied acknowledgment. 

Law applicable. 

Mistake. 

Mortgagor and mortgagee. 

No acknowledgment. 

Partner, Authority to acknowledge. 

Principal debtor and surety. 

Proof of acknowledgment. 

Begistration. 

Scope. 

Sufficiency of acknowledgment. 

ITnconditional acknowledgment. 

Acknowledgment. 

S. 19 — Acknowled cnt , 

A letter by the debtor after receiving a statement of 
account fioni the creditor which amounts to an admis 
sion of the correctness of that account anti a request 
for him to pay, is an acknowledgment within the mean- 
ing of the section. 30 Bom.L.R. 088, Foil. {Baker 
Velchani) v> Diiagwandas. I.B. 1931 Bom. 
127=128 LC. 911 = 32 Bom.L.B. 1390 = A.I.B. 1931 
Bom. 74. 

S. 19 — A' kfunaled^me lit — It must be de finite and 

unequivocal , 

For a case to be brought within the purview of S. 19 
there must be a definite or unequivocal acknowledgment 
of the debt, {Mya Bii and Baguleyy MaUNG PO 

Gyi t'. D. K. BaneRJEE. 166 1.0.783=8 B.B. 48 = 

A. I.B. 1936 Bang. 152. 

— S. 19 — Acknowlcd gmeiit after limitation— 
Limitation cxptitug on Court holiday — Acknowledg- 
ment madi on or before tcopening of Court — Validity, 
An acknowledgment made after the period of limita- 
tion but on or before the reopening of the Court when 
such period expires on a Court holiday does not give a 
fresh start of limitation under S. 19. 26 Bom. 782, Foil.; 
48 All. 726. Diss. {Mitier, /.) ANISUDDIN AHMED v, 
Kalipada ROy Chowdhury. 68 Cal. 1148 = 1 B. 
1932 Cal. 44 = 1341.0. 1132 = 36 O.W.N. 370 = A.I. 

B. 1931 Cal. 786. 

■ S. 19 — Acknowledgment after limitation — Vali- 

dity. 

An Acknowledgment of liability to be valid and effec- 
tive under S. 19 must be made before the expiration of 
he period prescribed by the first schedule. 52 B. 521, 
Foil, (/a/ Lai and Abdul Qadir, //.) DiyaLU MAL 
V, Nandu Shah Dev Raj. 13Lah. 240 = I.R. 1931 
Lah. 638 = 132 1 0. 690 = 33 P.L.R. 69 = A.I.B. 1931 
Lah. 691. 

— S. 19 — Ackn&udedgment — Promissory note not 
admissible in evidence — If can be use as acknowledge 

ment, 

A promissory note which is executed in renewal of a 
prior promissory note but which is inadmissible in evi 
dence, can be relied on as an acknowledgment of the 
debt due under the earlier promissory note, (^K end ally 


LIMITATION ACT (1908), S. 19— Admissibility 
of evidence. 

/.) Randhir Singh v, Thaman lal. 163 1.O. 661 
= 7R.A.641 = 4 A.W.B. 667 = A.I.B. 1934 All. 961. 

S 19 — Acknoiuledgment — Renewal of promis* 

sory note — Endorsement in earlier note — Effect. 

Where in respect of liability under an eailier promis- 
sory note a fi esh note was executed and theie was an 
endorsement on the c.nlier note to the effect that “in 
lieu of the earlier promisi-ory note a second note was 
executed and the foimer thereby became void” and the 
latter note being insufficiently stamped was incapable of 
being sued on and the plaintiff thereupon sued on the 
earlier note. 

IleUf that the endorsement on the earlier note w^as a 
valid acknowledgment so as to save limitation. (A/uker- 
;t and Rennet, //.) SaLIG Ram v. Radhay ShIAM, 
I.B. 1931 All. 830=134I.C. 254 = 1931 A.L.J. 622= 
A.I.B. 1931 All. 660. 

— — S. 19 — At knoivltdgfnent— Statement of facts, 

A statement of facts need not necessarily imply that 
it is not an acknowledgment ot liability. On the con- 
trary an “acknowledgment'* may be and is generally 
found in a statement of facts. Thus if in a later deed 
the fact is stated that there is a pre existing mortgage it 
must mean that the debt secured thereby is a pre-exist- 
ing debt and the statement will amount to an acknow- 
ledgment of liability. {Lfasan, C, J. and Kt^ch, J') 
Ram 13iL.ASz-. Lacumi Narain. I.R. 1931 Oudh 302 
= 132 I.O. 642 = 14 O.L.J. 380 = 8 O.WN 641 = 
A.I.B. 1931 Oudh 296. 

S. 19 —Acknowledgment— What amounts to--^ 

Test, 

To find out whether there is acknowledgment in a 
document, the document should be read as a whole. 
There must be a conscious acknowledgment that the 
party concerned is liable to pay under the document on 
which reliance is placCil. Where on a proper construe- 
tion, the defendant purported to say ‘no doubt there is 
a contract into which we entered but no money is liable 
to be paid under the contract because 1 am prepared 
to see the contract through*. 

Held, it (lid not amount to an acknowledgment. 
{Aladhavan Nair, J.') V. C. MUTHU ChettiaR v. 
Venkatachalam CHETIY. 169 1.0.486 = 8 R.M. 
606 =41 L.W. 476 = 1936 M.W.N. 237 = A.IB. 1936 
Mad. 287. 

Admissibility of evidence. 

See also ACKNOW'LEDGMENT, supra AND SUFFI- 
CIENCY OF Acknowledgment mfra. 

8. 19 — Admissibility of evidence — Promissory 

note, insufficiently stamped— Hot admissible, even as 
an acknowledgment. 

If a promissory note is insufficiently stamped, it is 
inadmis.sible in evidence not only as a promissory note 
but also as an ackowledgment. (Staples, A./.C.) 
GoviNdaz\ Hari Bhaoo. 147 I.O. 981 = 6 BN 
150 = 16 N.L J. 241= A.I.R. 1933 Nag. 391. 

— — S, 19 (2) — Admissibility of evidence — Insolvency 
of judgment dcbtor—Schedule containing^ acknowledge 
nunt — Date being stroked out— Evidence as to date of 
acknowledgment. 

Where a judgment-debtor became insolvent and the 
schedule of assets and liabilities filed by him contained 
an acknowledgment of liability as regards the suit claim, 
but the schedule contained a date that had been stroked 
out, which, if taken into account, would bar the later 
execution application, 

Held, that for purposes of S. 19 (2) the writing con- 
taining the acknowledgment should be taken to be un- 
dated and evidence may be given as to its correct date. 

1 26 B. 128, Disappr, (ALadhavan Hair, J.) PeRAMA- 
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LIMITATION ACT (1908), S. 19-Adml88lt)lllty i 
of evidence. j 

nayagam PnxAi V. Raman Chettiar. 140 I.O. 
774=1932 M.W.N. 1330 = I.R. 1933 Mad 44=S6 

L. W. 866- AXR. 1933 Mad. 104 = 63 M.L.J. 786. 

S. 19, Expl. X^AJmiiStbiltty of evidence^ 

Extrinsic evidence to explain acknowledgment . 

According to Expl. 1 to S. 19 of the Limitation 
Act it is not necessary that the writing itself should 
specify the exact nature of the property or right in res- 
pect of which liability is acknowledged anti there is no 
bar to extrinsic evidence being admitted for the pur- 
pose. (^///</^ «/// 7^/ « Mahomed ^ //.) NIHALU RaM 
CHKLA ram V, KaDHU ram IIlJKMI RAM. 16 Lah. 
258-155 I.C. 1074=7 R.L. 833 = 37 P.LR. 478 = 
A.I.R. 1934 Lah. 835. 

Admission of execution of pro^note. 

— — S. V^—Alnnsston of execution of pro-note — 
Effect of. 

The admission of the execution of a promissory note 
prima facie is no more than an admission of lidbillty as 
at the (late of the note. 33 Cal. 1047 and 50 Mad. 548 = 
5l 856, Foil. {Panckrtdge, /.) SaGOREMAL 

(Jopalka V. A. C. Ranekjek Sl Co. 63 Cal 612= 
169 I.O. 618 = 8 R.O. 334 = 40 C.W.N. 132 = A.LR. 
1935 Cal. 721. 

3 19 — Admission of execution of pro-note'— Suit 

on pro notes — Written statement admitting execution 
but alleging various re- payments, 

A suit was instituted for lecovery of money due on 
various promissory notes executed by the same de- 
fendant. The defendant filed a written statement wherein 
he admitted the execution of the pro notes but alleged 
that several re-payments had been made in respect of the 
several pre-notes. 

/A'A/, tint the st.itement amounted to an admission 
that all the pro notes were at least in part undischarged 
at the date the written statement was filed. {Panchtdge, 
J.) SaGOREMAI. (R)PAbKA V, A. C. RaNERJEE & 
Co 63 Oal. 612 = 8 R O. 334 = 169 1,0,618=40 
C.W.N. 132-AI.R. 1935 Oal. 721, 

Admission of liability. 

See also COMMUNICATION TO CREDITOR, infra, 

I ■ --3. 19 — Admission of liability — AdmtsMon in 
aiudher suit on the same matter, 

riaintiff who had two promissory notes executed by 
the defendant in his favour filed a suit on one of them. 

The defendant in Ins written statement admitted the 

existence of two promissory notes, but pleaded an 
agreement by which the plaintiff had agreed to take 
certain amount on account of both the promissory notes 
and that cert.iin part of it had been paid. The agreement 
was not proved. In a suit on the second promissory 
note, plaintiff relied on the above written statement to 
save limitation. 

Held^ that it was a sufficient acknowledgment. 
{Kendalt. f.) Raghubar Dayal v, Ranwari Lal. 
SIR. (All) 8- 144 1 0. 903 = A.I.B. 1933 All. 362. 
— S. 19 — Admis\ion of liability — > Admission of 
f ast I i ability — Effect of, 

T'here is no rule of law that an admission of a past 
liability unaccompanied by an allegation discharge 
should in all cases be interpreted as an admission of a 
subsisting liability. T’he question in each case is, is it a 
proper inference to draw from the facts and circum- 
stances, that the delitor intended to make an admission 
that on the date it was made, the debt was existing. 
{yenkitasuhha Rao, J.) APPASAMI PlLLAl v, MORAN 
GAM MUTHIREAN. 167 I.C. 269 = 8 R.M. 131 = 1935 

M. W.N. 783 = 41 L.W. 747 = A.I.R. 1936 Mad. 371 
«68 M.L.J. 73. 


LIMITATION ACT (1908), S. 19— Agent. 

S- 19~ Admission of liability — Items admitted in 

course of negotiations for settlement. See LIMITATION 
ACT, Art. li5. A.I.R 1936 Lab. 776. 

S. 19 — Admission of liability — Examination of 

itfiolvcnt — Statement made by debtor — Mention of 
decree debt — Admission of liability. 

The inclusion of a decree debt in the insolvency peti- 
tion which has to be signed by the insolvent amounts to 
an acknowledgment within the meaning of S. 19. So 
also the mention of the decree debt in a statement made 
by the insolvent in an examination for ascertaining his 
assets and liabilities without any further mention of any 
payment towards its discharge amounts to an implied 
admission that the liability under the deciee was then 
subsisting. 36 I.C. 389, Ref. {fakskmana Rao, /.) 
Sakala Rattam V musalayya. I.R 1933 Mad. 
328(1) = 143 I.C 681 = 1933 M.W.N. 1303 = 38 L 
W. 204 = A.I.R. 1933 Mad. 665(1). 

S, 19, Expl. 1 — of liability— Appli- 
cation by judgment-debtor admitting tniebtedness and 
alleging agreement hy decree-holder to postpone execution 
— If an acknowlcd gment. 

An application made by the judgment-debtor alleging 
that the matter had been settled, that in consequence of 
a part-payment the decree holder had agreed in his letter 
not to take out execution before the end of the next 
year and praying that the original letter of the decree- 
holder may be placed on the record is in substance an 
a Imission by him that he still owes money to the decree 
hoKler and has obtained a respite from the decree 
holder for making fuither payment; it amounts to an 
acknowledgment of liability giving a fresh starting point 
of limitation. (^Niamatuliah and Krsch, //.) ADYA 
PRASAD Singh r. Lal Girjisk Hahadur Pal. 55 
A11.393 = 6I.R. (All) 357 = 146 I.C. 836 = 1933 A. 
L.J. 266=A.I.R. 1933 All. 364. 

i S. 19, Expl. 1 — Admission of liability — letters 

j by debtors secretary that all arrears would be paid — If 
I acknowl edgmen t , 

j Expl. 1 to S. 19, is very wide in its scope Under it 
• .idnji5»si()ns, howevei indirect, and even if accompanied 
j by a refusal to pay, constitute sufficient acknowledg- 
I nient. In answ'er to a letter by the creditor to the 
debtor stating the amount due lo him the debtor^s 
secretary sent a letter by post reciting t'nat he had been 
directed to intima'e to the creditor by the debtor that 
alt the arreais of accounts would be paid in a paiticular 
month, 

Heldy that it was a sufficient acknowledgment of the 
debt. {^Srivasiava and Smi/k, JJ.) SHAH MAHO- 
MED Khan v. Ahmad ali Khan. 153 I.O. 987= 
7 B.O. 417 = 11 O.W.N. 880 = A.I.R. 1935 Oudh 
170. 

Agent. 

" ““““S. 19 — Agent — Acknowledgment by mortgagee's 
agent — Achnowled gment of a mortgagor* s right to 
redeem. 

An attestation in the settlement records signed by the 
agent of the mortgagee in which the name of the mort- 
gagee is expressly mentioned as the mortgagee is an 
acknowledgment of the mortgagor’s right to redeem 
within the meaning of Art. 148, Limitation Act. 1 All. 
Il7 (F.B.) and 145 P.R. 1889, Rel. on; A.I.R. 1920 
All, 92 (F.B ), Expl. and Dist. {Addison^ /) BHAG- 
wan D.as V, Said Mahomed. 14 Lab. 687 = 147 I. 
0. 1174 =6 B.L. 483 = 34 P L.B. 862 = A.I.R 1933 
Lab. 345. 

—3. 19 — ,dgerit — Acknowledgment by Official 
Assignee — Saving of limitation against insolvent. 



1417 


CIVIL, CRIMINAL AND REVENUE. 


1418 


LIMITATION ACT (1908), S. 19-Agent. 

The Official Assignee is not the agent of the insolvent 
and an acknowledgment made by him does not save 
limitation. {^Beatwiont , C.J. and Blackwell^ /.) ClIR- 
RIMBHAI V Ahmeimli. 68 Bom. 506 = I.R. 1933 
Bom. 281= 143 10. 698 = 35 Bom.L.R. 12=A.I.E. 
1933 Bom. 91. I 

Ss. 19 and 20— A^i^ent duly authorized*' 

— Appointee of insolvent's property — Provincial Jnsoh 
vency Act (1920), Ss. 37 and 43. 

If after the annulment of the order of adjudication a 
person is appointed to recei\e the property of the insol- 
vent, he is not the insolvent’s agent duly authorized to 
make the pa 3 ment, because the insolvent has no control 
over the property and it is impossible to conceive that 
he would in law be in a position to giant valid authority 
to the appointee to make any payment out of the pro- 
perty held by the appointee. Hence a payment by such 
appointee cannot be regarded as being payment made by 
authority of the tx insohent and cannot save limitation. 
{^Mya Bit and Ba '^itUy, J J f) MauNO PO GyI v. B. K. 
Baneujee. 156 I.C. 783 = 8 R.R. 48 = A.I.E. 1935 
Bang. 152. 

S. 19 — A^cut — Author if y to acknowledge. 

S. 19 or 21 does not contemplate that the authority to 
be given to the agent must in every case be an express 
authority. ^Banerjt and Kim^^ J J f) Kanta RAI v. 
Rani JADURAJ Kunwahi. I.R. 1931 All 603 = 133 
I.O. 165 = A. I.R. 1931 All. 398. | 

S. 19 — Aqent — Presidtnt of Committee, i 

A President of a Committee w’ho is authorized to | 
purchase goods has equal authority to acknowledge. | 
isuch authority need lU't be express. A. I K. 1919 P.C. j 
120; A. I.R. 1925 All. l7b and A.l.R. 1925 Rang. 30, 
Ref. {ll\ilsh, J.) SRIVILLIPUITIJR MUNICIPAL 
Council z/. ARUNACHALA Naoak. 6 I,R. (Mad.) 
6 = 144I.C. 784 = 37L.W. 429 = A.LR. 1933 Mad. 
332. 

Ss. 19 and 21 — Agent — Wife of lunatic not 

appointed manager of hi i estate— Acknowledgment by — 
Sufficiency of. 

In a suit on a proniissory note executed by the defend- 
ant’s deceased husband, the plaintift contended that 
the suit was in time by reason of an acknowledgment to 
be found in an admission nrade by the defendant in a 
petition which she put in to get herself appointed guar- 
dian of her husband who had then become insane and 
in which she had included the plaintiff’s debt in her 
husband’s liabilities. Pending that petition, her husband 
had died and she was never in fact appointed his guar- 
dian and the manager of his property. 

Held^ that the wife could not be deemed to be “an 
agent duly authorized in this behalf” and that the 
acknowledgment made by her could not save limitation i 
(^Beasley^ C.J, and BardswelJ /.) GOMATHI AMMAL 
Z/. AVU Ammal. 56 Mad. 964 = 6 I.R. (Mad) 208 
= 146 I.C. 49 = 1933M.WN.365 = 38L.W. 321=A. 
I.R. 1933 Mad. 686 = 65 M.L J. 366. 

Applicability to 0. P. Code. 

•— Ss. 19 and 20 — Applicability to C. P. Code, S. 
48 — Acknowledgment or payment by judgment-debtor 
— Period of 12 years prescribed by S. 48. C.P. Code not 
extended. C.P. CODE, S. 48— Bar OF IIMITA 
TION. 10 Luck. 208 = A.I.R. 1934 Oudh 466. 

Authority to acknowledge. 

See also supra AND PRINCIPAL DEBTOR 

AND SURETY infra, 

S. 10— Authority to acknowledge — Acknowledg- 
ment — Deposition by defendant made in insolvency 
proceedings — Judge and the clerk have no authority to 
acknowledge — C.P^ Code^ O, 18, P. 5 {^Rangoon). 


LIMITATION ACT (1908), ;s. 19— Authority to 
acknowledge, 

In a suit on a promissory note a deposition by the 
defendant made in an insolvency proceeding to the 
effect that “1 borrowed Ks. 600 from the plaintiff on a 
promissory note” and recorded under C. P. Code, O. 18, 
R. 5 (Rangoon), was sought by the plaintiff to save the 
limitation by way of acknowledgment under S. 19, Limi- 
tation Act, on the ground that the clerk who signed the 
certificate at the end of the deposition was the agent of 
the defendant for the purpose of making such acknow'- 
ledgment of indebtedness. 

Held, that neither the Judge nor the clerk, W'ho signed 
the certificates at the end of the defendant's deposition 
had any authority, either derived from the defendant 
himself or by reason of any duty cast upon them by law, 
to make an acknowledgment of indebtedness on behalf 
of the appellant and hence thecordition that an acknow’- 
ledgment must be in the form of a writing which has 
been signed either by the debtor or by some person duly 
appointed as his agent in that behalf, was not fulfilled. 

Held, further, that R. 5 (Rangoon) merely required 
the cleik to sign the certificate at the end of the deposi- 
tion; consequently the clerk of the Court had not 
signed the deposition as such, either as agent of the 
witness or in any other capacity. {Dunkley, J) U Po 
Yin V. U Da Chit. 12 Rang. 610 = 163 I 0. 967 = 7 
RR. 239 = A.I.R. 1934 Rang. 282. 

S. 19 — Authority to acknowledge — Partner — 

Aiknowleds^meut by — Effect of. 

Direct evidence that one o^ sever. a I partners or co- 
contractors had authority to acknowledge liability or 
make payments so as to sa\e limitation as against his 
partners or co conti actors is not necessary, but such 
authority can be inferred from surrounding circumstan- 
ces such as the position of other co-contractors or 
partners. Where the endorsement was made and signed 
by one of the partners in the ordinary course of business 
and such an endorsement was made with the implied 
consent of the other partners, 

Held, that he had authority and it saved limitation, 
{Skemp, /.) Dayal & CO., Lahore v. Radha 
Kisiian. 168 1.0.260 = 8 R.L. 214 = A.l.R. 1935 
Lah. 659. 

S. 19 — Authority to ackno'^ ledge — Paitnersliip — 

Acknowledgment by surviving partner — It binds heirs 

of deceased partner. See CoN'J’RACr ACT, S. 264. 37 

Bom.L.R. 516 = A.l.R. 1935 Bom. 367. 

S.19 — Authority to acknowledge — Pleader's ad' 

mission. 

An admission by a pleader in petition made in course 
of his business is liinding as an acknowledgment so as 
to give fresh starting point irrespective of whether the 
pleader repre.sents majors, or guardian for minors. 18 
All. 384, Foil. (^Banerjt and King, //.) KaMTA RaI 
z*. Rani Jadukaj Kunwari. I.R. 1931 All. 603 = 
133 I.O. 166= A.l.R. 1931 All. 398. 

S. 19 — Authority to acknoivledge — Pre emptor 

whether representative of vendee. 

The result of a decree in a suit for pre-emption is not 
a re sale of the property by the vendee to the pre- 
emptor involving any fresh contract or conveyance. 
When the decree is for pre-emption which places the 
pre-t niptor in the shoes of the vendee thereby be- 
coming the representative of the original vendor, the 
Court enforces the original obligation of the vendor to 
offer the property to the pre-emptor and substitutes the 
pre-emptor in the place of the vendee because the trans- 
fer to the latter has taken place in violation of the pre- 
emptor’s preferential right. Consequently a pre emptor 
is not a representative of the vendee so as to make a 
valid acknowledgment. An acknowledgment made by 
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LIMITATION AOT(1908), S. 19— Barred debt. ] LIMITATION ACT (1908), S. 19— Effect Of ac- 


the vendee after the cUinti for pre-emption has been 
brought is binding on the pre-emptor. {Sulatman^ C, 
J. and Banetjt, /.) SHANKAR LAb. v. HaSHMI 
Begam. 64 All. 1023 - 143 1 0. 41 = I.R. 1933 All. 
164 = 1932 A. L.J. 878 = A.I.R. 1932 All. 700. 
Barred debt. 

Sec fiho Unconditional acknowledgment, 
infra. 

3. 19 — Barred debt — Acknowledi^ment of — No 
fre^h c only ait. 

A lime-barred debt may be revived by an express 
contract to that effect and a simple acknowledgment is 
not sufficient for that purpose Where acknowledging 
the debt, the debtor expressed his willingness to renew 
the debt, 

Heldy that there was no fre^h contract. (^Bnckland ^ 
J.) Satya Ketu nuTi'rc Komesh Chandra .Sen. 
60 Cal. 714-6 I.R. (Cal ) 270 = 146 I O. 834 -37 C. 
W.N. 326-A.I.B. 1933 Cal. 668. 

'S. 19 — Barred debt — Effect of acknowlcd lament 

— No dtsUnct promise ta pay. \ 

An unconditional acknowledgment imports a promise | 
to pay and can form the basis of a suit but an acknow- j 
ledgment of time-barred dc-bts which does not contain j 
a distinct promise to p.iy does not fulfil the requiie- , 
ments of S. 25 (3J of the Contract Act and a suit is not | 
maintainable thereon. (Case-law discussed.) {Bhtde^ j 
J.) MuKiii Lal CHAND V. Gul Mahomed. I.R. 
1933 Lah. 166 (2) -141 1.0. 617 = 34 P.L.R. 430= ! 
A.I.B. 1933 Lah. 209. ' 

Basis of suit. 

AVI' also Effect of acknowledgment, infia. \ 

3. 19 ^BauK of suit — Acknowledgment— Suit t 

banui on — Maintatnahihty — Promne to pay — Necessity 
for. 

A bare acknowledgment of a ptst debt, without a 
promise to pay, cannot be made the basis of a suit. A 
distinction, however, must be made between an acknow- 
ledgment which contains an express promise to pay and 
one from which a promise to p ly cm be inferred. 
{IVeston, J. O NakSINGH IMS v. K\M Kanwar. 
1936A.M.J4J. 14. 

— S. 19— ZA/j/r of tuit — D’ht due on unstamped 
pro- note acknow I ed i^ed — Acknowled ttment. 

Where the debt due on an unstamped pro note is 
acknowledged, the acknowledgment part of the same 
transaction as the loan by the promissoiy note and 
cannot be treated as an independent transaction upon 
which the plaintiff could frame a cause of action. A. 

I. R. 1932 All. 199 and A.I.R. 1929 All. 980, Dist. 
{Banerii and King, //.) HtlONKXL SiNGH v. 
Harbans EaL. I.R 1933 All. 391 = 144 I.C. 130 = 
A.I.R. 1933 All. 280. 

—3. 1^— Basis of suit — Unconditional acknowledg- 
ment. 

A suit lies on an unconditional acknowdedginent as it 
implies a promise to pay. Where the deed cannot be 
registered owing to some legal objection, the document 
can be used as the basis of a claim for return of the 
money acknowledged to be due therein and it is not i 
necessary to base the claim on the original dealings 
which may however affoid veiy good evidence in the 
case if the claim is contested on the meiits, {Addison, 

J. ) Baru Mal e/. Daulat Ram. I.R. 1932 Lah. 
299 (1) = 137 I.C. 165 = 33 P.L.R. 617 (2) = A.I.R. 
1932 Lah. 400. 

Burden of proof. 

'"""S. Id—Bu/den of proof — Acknowledgment zvitk- 

in time. 


knowiedgment. 

Per Sulaiman^ .<4.(7./.— 'The onus lies on the creditor 
i to prove that the acknowledgment to pay a money debt 
' was made within time; and it w^ould be contrary to the 
I provisions of Ss. J01 to 104 of the Evidence Act to 
I re(|uire that the burden lies on the defendant w’ho 
i acknowledged the liability. {Sulaiman, A.C.J. and 
' Niamatullah, J.) ABDUL KaFIQz/. BhaJAN. 63 
; All. 963=I.R. 1932 All. 296 = 1371.0. 243 = 1932 A. 
. L.J. 77 = A.I.R. 1932 All. 199. 

I Communication to creditor. 

I 3. ld~C ommunication to creditor — Acknow- 

I ledgment— Admission of liability tn de^d — Conrnunica- 
I tton if necessary. 

An admission of liability contained in a deed of gift 
executed by the debtor in favour of his son constitutes a 
j valid acknowledgment under S. 19 and it is not neces- 
sary for its validity that it should be addressed or com- 
municated to Gif' creditor. (JVazir Hasan, C.J. and 
! Srivastava, J.) AiJAZ HUSAIN v. RaM SaRUP. I.R. 
'I9310u(ih 166 = 1301.0. 347 = 7 O.W.N. ll96=A. 
I.R. 1931 Oudh 64. 

Construction. 

S. Id-C onstruction. 

The w'orfls “before the expiration of the peiiod pre- 
scribed for a suit” mean the period prescribed for the 
suit at the time when the acknowledgment was made, 
35 All. 227, Expl. An unconditional acknowledg- 
ment implies a promise to pay and a suit can be based 
on the acknowledgment. (Case-law considered.) {Dilip 
Singh, /,) PUNJAB Ram V. Jowaya. I.R. 1933 
Lah. 122=141 I.C. 426 = 34 P.L.R. 252= A.I.R. 
1933 Lah. 47. 

3. l^—Construciion-d^ Signed'^ — Initials — If 

sufficient. 

1 Theie is no reason for const! uing the w’ord “signed** 

I in S 19 of the Limitation Act as meaning “signed in 
I full’". Initials are equivalent to signature. The object 
; of the Act is to regard as sufticient what the writer 
; intends to be equivalent to his signature, the form being 
! immaterial so long as it verifies the acknowledgment. 
(Venkatasnbba Kao, /.) LanGOJU TaVUDU v, VeN- 
K\TARATNAM. 59 Mad. 72 = 166 I.C. 449 = 8 RM. 
;1 = 41 L.W. 744 = 1935 M.WN. 490 = A.I.R. 1936 
: Mad. 565 = 68 M L.J. 623. 

i 3. 19— C onstruction — Signing" — . i fixing of 

' rubber stamp, 

I When the acknowledgment is wTittcii by an agent 
! duly authorised in that behalf, if he affixes thereto the 
I name of his principal in any position, even by impress- 
ing it with a ruljber stamp, such aflixation of the name 
of the principal must be held to be a signing of docu- 
ment within the meaning of S. 19. {Dunkley, J.) 
VeLLAYAPPA CHETTYAR V. SOMASUNDARAM CHET- 

tyar. 13 Rang. 322 = 156 I.C. 689 = 8R.R. 28 = 
A.I.R. 1935 Rang. 160. 

Effect of acknowledgment. 

I See also BaRRED DEBT, supra. 

— -S. 19 — Effect of acknowledgment. 

An acknowledgment satisfying the. requbements of 
S. 19 does not create any new right of ’ action but only 
I enlarges the time and has the effect of making a new 
period run from the time of the acknowledgment. In 
other w’ords according to the Indian Law such an 
acknowledgment does not operate as a new contract but 
only keeps alive the original cause of action. {Hasan, 
C.J, and Bisheskwar A^ath, /.) JaNAKA v, SheO 
Charan. 7 Luck. 313 = 136 I C. 390 = I.R. 1932 
Oudh 38 = 8 O.W.N. 1210= A.I.R. 1932 Oudh 49. 

S. 19 — E/fect of ackncnvledgment— Cannot be 

basts of suit^ 
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XIMITATION ACT (1908). S. 19-Porm of ac- 
knowledgment. 

An acknowledgment of a debt does not amount to a 
super'^ession of the debt acknowledged. It only con* i 
firms the older debt and, therefore, if anything has to be 
recovered, it is on the debt which is being acknowledged 
by the document called acknowledgment. A nieie 
acknowledgment of an older debt cannot be made the 
basis of a buit. 1929 A.L.J. 1279, Not foil. {^Mukerji 
iindYoun^, //.) HaL KRISHNA v. DeDI SingH. 
56 All. 281-149 1.0.671 = 6 R.A. 918 = 1933 A L. 
J. i530 = A.I.R. 1934 All. 76. 

Form of acknowledgment. 

— S. 19 — Form of acknnwh'd^ment — Part pay- 
ment ^hort of requirements under S. 20 — If 

amounts to. 

The amendment to S. 20 of the Limitation Act by Act 
I of 1927 has made it less stringent; either there should 
be an endorsement in the handwiiting of the person 
making the payment, thoiigii unsigned, or the wiiting 
should be signed by liim, though not in his handwriting. 
Tf a (.lebtor makes a part-payment and endorses on the 
note signing but not w’riting the endorsement himself, 
but long befo'e the 1st of January, 1928, when the Act 
I of 1927 came into force, the right had become unenfor- 
ceable by lapse of time, still though the writing owing 
to some defect does not fulfil the requirements of S. 20, 
it may neveitheless, as an acknov\ledgment of liability, 
operate to save the claim under S. 19. {V enkatasubba 
Fao, J.) Krishnaswami NaICKER ?>. THIRUVKN- 
GADA Muoaliar. 157 1.0. 272 = 8 R.M. 136 = 41 
L.W, 721 = 1936 M.W.N. 122 = A.IB. 1935 Mad. 
246 = 68 ML. J. 63. 

Fresli contract. 

See also No ACKNOWLEDGMENT AND UNCONDI- 
TIONAL ACKNOWLEDGMENT, enfra. 

S. 19 — Fres/i contract — Effect. 

\Vhere an acknowledgment was made after the peiiod 
of limitation but the document contained an express 
promise to pay a time barred clebt, 

Jlcld^ that the agreement gave ri.se to a fresh period 
of limitation to institute a suit to recover the debt. 
iSni.J,) MIHIM LAL JWALA PRASAD MARGUE* 
RITE D UTTER DAIRY PARM. I.R. 1931 All. 616 = 
132 I.O. 420 = A.I,R. 1932 All. 38. 

“ S. 19 — Fresh contract — Proof. 

The plaintiff alleged there had l^een accounting be- 
tween the parties at some time and that a certain sum 
w’as acknowledged by the defendant as due to the 
plaintiff and that theie was an entry made by the de- 
fendant in the plaintiff’s account book that the defen- 
dant agreed to pay the principal amount with inteiest 
within six months, 

fields that it w'as a case of novation of contract giving 
the plaintiff a fre‘'h and independent cause of action and 
not of an acknowledgment within the meaning of S. 19, 

1 O.W.N. 797. Foil.; 3 O.C. 195, Dist. iBisheshwar 
Nath, J.) Shed Gobind v. Jai Sri Singh. 130 

I. 0. 603(1) = 14 0,L.J. 179 = 8 O.W.N. 126 = A.I.R. 
1931 Oudh 97. 

— S. 19 — Fresh contract — Unconditional acknenv- 
ledgment — Promise to pay — Suit upon. 

An unconditional acknowledgment implies a promise 
to pay and can form the basis of suit. {^Shadi Lai, C , 

J. and Walker, Jf) JESA KaM DIWAN CHAND i^. 
Lachman Das. 130 I.C. 570. 

Guardian. 


LIMITATION ACT (1908), S. 19— Mortgagor and 
mortgagee. 

the minor within the meaning of S. 68 of the Confract 
Act and as such an acknowledgment by the mother as 
the guardian of a debt borrowed for the above purpose 
is not binding on the minor. {Ihsheshwar Nath and 
, Na/uivutty, J/.) IIECHU SiNGH v. BALDED PRASAD. 
: 6 I.R. (Oudh) 26 = 145 I.O. 180 = 10 O.W.N. 188 = 

1 A.I.R. 1933 Oudh 132. 

Implied acknowledgment. 

- — S. ld—/mp/iei/ acknowl edg;ment — Admission of 
execution. 

When a document is picscntcd for legistration, the 
j executants not only admit the fact of its execution but 
admit tlic contents of the document, namely, their liabi- 
! lity on it. Hence if a peiion aiinuttod before the Sub- 
! Registrar execution of a mortgage bond which recited 
I that old accounts had been looked into and the sum 
I arrived at had rumaiiied tiue, his acknowledgment of 
1 liability was implied. {Ramesam add Cornish, JJf) 

, Rosayya V. PncHAVY \. 57 Mad. 43 6 I.R. (Mad.) 
: 113=145 1.0.654 -1933 M.W.N. 1046 = 38 L.W. 
I 439 -A.I.R. 1933 Mad. 713 = 66 M.L J. 380. 

' — S. 19 — Implied acknowledgment — Payment by 

debiot — Ac knoioh dement of remaining liability not 
implied. 

Wheie a debtor pays a certain sum of money to his 
I creditor, theic may be an implied acknow-ledgment of 
I the liability to the extent of the amount paid. It cannot 
I however be said that the leniaining liability shown by 
j evidence aliunde should be deemed to have also been 
! acknowledged. {Niamatullak and Kachhpal Singh, 
\JJ.) Ram Prasad Binaek Shukul. 66 All. 
I 632=6 I.R. (All.) 6=144 I.O. 899 = 1033 A.L.J. 
I 930-A.IR.1933 All. 453(2). 

I Law applicable. 

j S. 19 — Paw appluable — Date of, 

j The validity of an acknowledgment .sot up by plaintiff 
! as saving limitation in his favour must be decided with 
I reference to the law in force when the suit is brought 
' and not with reference to that in force when the ac- 
I knowledgment was made. 40 l.A. 74, Foil. {^Baker, 
I /.) Amakchand Rajaram V. Narayan Vishnu. 
I.R. 1932 Bom. 470 = 139 I.O. 218 = 34 Bom.L.R. 
I 963-A.I.B. 1932 Bom. 531. 

' Mistake. 

S. 19 — Ml stake — Acknowledgrtu nt made by —No 
promise to pay to be inferred. ^ 

Wheie an acknowledgment is proved to liave been 
made by inadveitence or mistake, it cannot l^e treated 
as implying a promi«?e to pay even though it may be 
I ostensibly unconditional. {^Kendall, /.) MaNI RaM 
r/. Badri das Bkhari Lal. 6 I.R. (All.) 30 = 144 
; I.C. 1005 = 1933 A.L J. 170 = A.I.R. 1933 All. 175. 

! Mortgagor and mortgagee. 

See also AGENT, lupra, 

! S. 19 — Mortgagor and mortgagee — Acknowledge 

\ ment — Entry signed by mortgagor in baht of mart- 

j An entry in the bahi of the mortgagee signed by the 
I mortgagor and beaiing the name of the former as a 
! scribe cannot be regarded as a valid acknowledgment by 
, the mortgagee of the mortgagor’s right to ledeem. On 
I the face ot it, is an acknowledgment by the mortgagee 
! of the balance standing against him and is not an 
i acknowledgment by the mortgagee. {Shadi Lal, C.J, 

\ and Abdul Qadir, J.) Haji ABDULLAH e-. BHOJA 
I MAL. 131 i.O. 349 = 12 Lab. L. J. 251= A.I.R. 1931 


-■*- ■ ■■ Ss. 19 and 20 — Guardian — Hindu mother — ! Lab. 122. 

Ackncnvled gment not for minor's benefit— -‘Effect, j — S, 19 — Mortgagor and mortgagee Acknozvledg- 

Money spent on the obsequies of the father of the | ment — Essentials — Entry in patwarCi register not 
minor cannot be deemed to be necessaries supplied to signed by mortgagee — Effect, 
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LIMITATION ACT (1908), S. 19— Mortgagor and 
mortgagee. 

An acknowledgment in order to be effective under 
S. 19 .should be a conscious acknowledgment of liability. ] 
An entry in f he patwari’s register which is not signed | 
by the mortgagee cannot be assumed to be signed by him 
so as to save limitation. The entry not purporting to 
have been signed by the mortgagee cannot be regarded 
in any sense as an acknowledgment by the mortgagee of 
the mortgagors right to redeem. (S/iadt Laly C.J. and 
Abdul Qiidtry J.) HAji Al3DTjLr.AH v, BflOJA Mal. 
131 I.O. 349 = 12 LahL.J. 261 = A.I.R. 1931 Lah. 
122 . 

S. 19 — Mort.iai,^op and mortgaij^ei — Ackttoivled g- 

nient — Afo/t^age by conditional ^ale — L ail me of mort- 
gagiec to take possession after expiry of stipulated period 
— Urn egntcred acknoivleds^nieiit of amount due — Effect 
of 

Accoidiiig to the terms of a deed of mortgage 
executed on 10th July, 1911, moiuy was payable within 
five years and, if it was not so paid, the mortgagee was 
entilleil to take possession as owner of the house. The 
rnoitgagee however did not take po^'session of the house 
and on 9th March, 1927, the inoitgagor made an ac- 
knowledgment in plaintiff’s bahi to the effect that interest 
on the iiiortgiige debt had been paid up to date and that 
a sum ot K'>'. 950 was due under the registered mortgage 
deed. 

field y th.il the mortgagee was not entitled to recover 
the moitgage debt liy sale of the propeity on the 
strength of the acknowledgment, that the acknowledg- 
ment did not amount to a novation of contract and that 
being unregistered, could not by itself create a fresh 
charge on the property. 

J/eldy tm tfui yi\vAi theiemcdy of the mortgagee to 
sue for nx^ney, even if lie had, was barred by time. 
{^lihidCyJf) li\L)i<l DaS?^ IIESIJ. 6 I.R. (Lah.) 62 
= 145 I.O. 159 = 34P.L R. 1056 = A.I.R. 1933 Lab. 
174. 

— — S. 19 —Mort gi itor a nd mortgage e— Acknoivledg- 
nient by moi t'^a^jr after safe of propeity — If biruE 
punha'^er . 

In a moitgage duciiment datc<l l^'t May, 1901 the 
inoi tgagois obliged tliemselves to deliver 26 gaices of 
paddy with inteit"5t abo payable in kind and the docu- 
ment boie endoisementa oi deli very of a ga rce of paddy 
on each of the following dates, vn.y 3rd January, 1904 
14th Janiiaiy 1911 and 12tli January 1914. The equity 
of redemption w’as sold on 5ih January 1908 and was 
purchaseil l>y .1 strangei. The mortgagee filed a suit 
within 12 years from 12th January 1914 and it was Con 
tended by the defendant purchaser that the suit w^as 
barred by limitation on the giound that the acknowledg- 
ments l^y the inoitgagor subse(|ucnt to the purchase did 
not bind him. 

Ileldy that under S. l‘J of the Limitation Act an 
acknowledgment by the mortgagor subsequent to the sale 
kept the mortgage alive and that the purchaser of the 
equity of redemption was liable. 32 Cal. 1077, Kel. on. 
(English and Indian Cases <liscussed.) (Eamesam and 
StonCy JJ.) NARAYANA v. VeNKATARAMANNA. 161 
IC. 924 = 8 R.M. 886 = A IB. 1936 Mad. 899 

— — S. 19 — Mortgagor and mori'^agee — Ackncnaledg- 
ment by one of ^t7'jral mortgagees — Effect of. 

An acknowdeilgment of liability to be redeemed made 
by one of several jo:nt mortgagees is not sufficient to 
keep the right to redeem alive either as against the 
mortgagee who signed the acknowledgment or as against 
the rest. A.I.R. 1920 Lah. 5l6, Kel. on. {/at Laf J.) 
Ahmad Shah v. Kartar Singh. 161 1.C. 386 (1)= 
7 R.L. 121 = A.I.B. 1934 Lab. 293 (1). 


LIMITATION ACT (1908), S. 19- Mortgagor and 
mortgagee. 


S. 19 — Mortgagor and mortgagee — Alienation of 

part of mortgaged property — Subsequent acknowled g- 
ment by mortgagor — Effect as agatrnt alienee. 

When a mortgagor had sold a portion of the mort- 
gaged properly but remains personally or in respect of the 
unsold portion liable on the mortgage, an acknowledg- 
ment of the mortgage by him subsequent to the aliena- 
tion is effective both against the mortgagor and his 
alienee. 32 C. 1077, 24 M.L.J. 66 and 40 M.LJ. 
126, Kef. to. {/ackwii and Knshnin Eandalai, //.) 
MUTHi; CHETTIAR Z/. Muthuswami Aiyangar. 56 
Mad 768=1 R. 1932 Mad. 601 = 138 I.C. 632 = 36 L. 
W. 44 = 1932 M.W.N. 614 = A.I.R. 1932 Mad. 516 = 


63 M.L.J. 111. 


S. 19 — Mort gager and mortgagee — Dakhalnam.t 

— Recital as to existence of mortgage — Valid acknoiv- 
ledgmeni 

Wheie the ackiiowleilgment was not addre'^secl to the 
moitgagoL*i directly but w^as contained in a dakfialnarna 
which was filed in Court in an execution proceeding 
against them and it appealed that the document after 
describing the piopeity stated that it did not include an 
area which was in their possession as mortgagees, 

field that the document contained a valid acknow- 
ledgment in respect of the moitgage. (^Sulatmany C.J. 
and MitkerUy J.) MaHOMEd‘ RAFI r. KKIPA RAMJI. 
142 I.C. 784 = I.R. 1933 All. 149 = 1932 A.L J. 
1010 = A.I.E. 1933 All. 99. 

S. 19 — Mortgagor and mortgagee — Derivative 

title — Acknoxvledgmcni against mortgagor — Effect 

against subsequent mort ga gee. 

Whether the subsequent mortgage is made before or 
after the acknowledgment of the piior nioitgage-debt 
in either case the mortgagee derives hi'> title fiom the 
mortgagor and is bound by an acknowledgment made by 
the latter. {Hasan y C.J. and Bishesfnvar Nathy J.) 
AMIR MIRZA UKG LACHMI Nakain. 7 LllCk. 270 
= 138 I.O. 800=I.R. 1932 Oudh 314 = 8 O.W.N. 1160 
= A.I.R. 1932 Oudh 1. 

S. 19 — Mortgagor and mortgagee — Derivative 

title — Mortgage and sub tru r Igag.e. 

For an acknowledgment under S, 19 it is enough 
that it is made by the party against whom the right 
is claimed by some person thiough whom herleiives 
tide or liability. The operation of the section cannot 
be confined to acknowledgments made before such title 
or liability was derived. Rule applied to a case of 
acknowledgment by mortgagor to a sub-mortgagee. 
{Raza and Btslteskivar JVatfiy //•) RaM SaHAI v, 

Kunwar Sah. 7 Luck. 26 = 139 1 0. 626=I.R. 1932 
Oudh 373 =8 O.W.N. 522 = 14 O.L J. 370-A.IR. 
1932 Oudh 314. 

“Ss. 19 and Mortgagor and mortgagee 

— A/ort gage bond — Sum payable as pro ft s — Endorse- 
ment of payment — Effect of. 

An endorsement on the back of the mortgage-deed to 
the effect that a sum of Rs. 82 on account of profit from 
June, 1923 to June, 1925, had been paid that day to the 
rnoitgagee signed by both parties amounts to an 
acknowledgment of liability in respect of the mortgage 
and if the period of limitation has riot then expired, a 
fresh period of limitation commences from that date. 
S, 20 applies as well, as the sum of Rs. 82 payable 
every two years w’as in the nature of interest. \Addi- 
Sony J.) Harbans Lal V . ARJaN. A LR. 1934 Lah. 


S. 19— Mortgagor and mortgagee — Mortgage 

suit — Redemption — Subsisting right to redeem Burden 
of proof. See MORTGAGE— SUIT FOR REDEMPTION. 

166 I.O. 676=37 P.L.R. 392. 
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— S. 19 — Mortgagor and jnortgagee — Mot tgage of 
1834 — Admission of mortgage by moi tgai^ee in 1864 and 
lZ77—Sutt for redemption in 192^— Limitation. 

A mortgage was executed by plaintiff ancestoss to 
defendants^ ancestors in 1834. In 1864, the mortgagee 
admitted that he held the lands on mortgage in a 
kaljiiliyat to the inamdar. In a suit of 1877 by the 
daughter of the mortgagee, the mortgage was again 
admitted. The present suit for redemption was brought 
in 1924. 

Held, that the acknowledgments operated to save 
limitation and that the suit was not barred. {/Jakor, /,) 
AMARCHAND RAJARAM r, Nakavan Vishnu. I.R. 
1932 Bom. 470-139 I.O. 218-34 Bom.L.E. 953 = 
A I.B. 1932 Bom. 531. 

S. 19 — Mart i^dg r and ni 01 1 .^ii -^ee — Second wort- 

ga^e—Rccital as to Hist mortgage — Acknoiolcdgment 
made out, 

Amoitgagewas executed by two persons in favour of 
the father of the plaintiff. 'I'he plaintiff was then a 
minor living jointly with his father. The father died in 
1912 and in 1913, the mortgagors executed a second 
mortgage in favour of another including in that mort- 
gage the whole of the an)ount due under the earlier 
mortgage. In 1928 the plaintiff sued to ieco\er the 
amount and claimed that he was entitled to do so with- 
in .3 years of his attaining majoiity. | 

Held, that time began to run from the date of the 
execution of the nioi tgage, but the moi tgage of 1913 ! 
contained an acknowledgment and therefore saved Jinii- | 
talion. 

Ht'ld further , that the plaintiff being a minor at the 
time fiom v^h|ch limitation has to be leckoned, the suit 
filcrl w’ithin three years of the plaintiff affaining majority 
wa*! competent, {Pullan and NiamatuUah, //.) 
Chandrarkan ?/. Raj Kumar. 64 All. 1019 = 142 
1.0. 794 --- I.R. 1933 All. 197 = 1932 A.L J. 1012 = A. 
I.R. 1933 All. 100. 

- " ■3. 19 — Mortgagor and mortgagee —Valid ac- 
knouded g/nent — Second mort^ige — Recital as to prior 
m<ntgigi\ 

A recital in a second mortgage to the existence of a 
prior mortgage in favrriir of another can be relied on by 
that other person as an acknowledgment of liability. 
{Bhide, J.) Kalla Ram v. Bh \n a Mal. I.R. 1932 
Lah. 694= 140 I.C. 177 = A. I.R. 1933 Lah. 33. 

No ackuo-wlcdgment. 

—3. 19 — N 0 acknowled anient — . f counts sl t tied — 
Entry in plaintiff^s account boik^ '*Rs. 3,000 to be paid' 
— D: finite promise to pay, not a meie acknowled gm cut , 

The plaintiff and .the defendant had dealings for some 
time. They went through the accounts and settled the 
balance. They agreed that Rs. 3,000 were due to plain- 
tiff and an entry W’as made to the effect in the 
plaintiff^s account books, the expression u-^ed being 3,000 
rupia bahat uuf/mn deyne. 

Held, that the w-ord deyne (lit. “to be paid") expres- 
sed a definite promise to pay on the part of the debtor, 
and was not a mere acknowledgment of his liability, 
taking into account the fact that there had been mutual 
dealings, and that this balance was the result of a 
mutual inspection of the accounts. 33 C. 1046 (P.C.); 
A.IR 1929 Lah. 263; 21 Mad. 49 and 38 .Mad. 660, 
Ref. \jIarrtson aftd Addison, //.) K ANSI! I RAM 
Banshi Ram v. Arjan Das. 137 I.O. 840= I.R. 
1932 Lah. 369 = 33P.L.R. 940 = A.I R. 1932 Lah. 
470. 

S. 19— Ada acknowledgment — Letter expressly 

denying liability, 

Q. D.— II— 90 


LIMITATION AOT (1908), S. 19. 

Under S. 19, there need not be a promise to pay, but 
the document relied on as an acknowledgment must, on 
a fair reading, amount to an admission of liability, 

, absolute or conditional, and in the latter case, the cou- 
; dition must he fulfilled. But a document or letter which 
' expressly states that there is no liability and in fact 
, denies and repudiates the liability cannot extend limita- 
, tion under S. 19. ^Milter, /.) DeBJI GheLABHAI & 

; Bros Mehta & Co. 155 I.O. 721 =7 R.O. 622 = 

, 39 C.W.N. 139 = 60 C.L J. 396-A.I.R. 1936 Cal. 
256. 

S. 19 — No acknowled e,ment — Letter offerdng to 

pay out of grace, 

A letter offering to pay as a matter of grace and for 
the sake of the recommendation of a third person, does 
not amount to an acknowleilgmcnt of any liability, 
(^B/iide and Rail 'll Lai, //.) SiTA RaM MT. MaH- 
MUDI Bkgam. 165 I.C. 238 = 7R.L. 662 = 35 P.L.R. 
629= A I.R. 1934 Lah. 475 

Ss. 19 and 20 — iVo acknowled gment — T.can of 

money in 1920 — Pledi^e of diares in 1922 not in writing 
1 — Payment of interest in \92A— Limitation — if sancd. 

Certain loans were alleged to have been made in 1920 
and subsequently in 1922 it w'as alleged that certain 
shares in a company w’ert pleilged to secure the loans, 
but there was no writing evidencing the pledge. It was 
abo alleged that interest was [raid in 1924 on the loan. 
The suit w'as filed in 1929. 

Held, (1) that the pledge not being in writing was^ 
not an acknowledgment utuler S. 19, Limitation Act, and 
could not extend the period of limit. ition , (2) that the 
payment of inteiest having been made more than three 
years after the loan could not also be availed of to extend 
I the period of limitation, (3) that the payment of interest 
as such on the loan could not extend the period of limi- 
tation for a suit to enforce the pledge by sale of the 
' pledged property; and that the suit was barred both as 
regards the personal claim and as regards the sale of the 
I pledged properly. {IVadia, /.) PERCY F. FlSllKRz>. 
Akdeshir. 166 I.C. 631 = 7 R.B. 615 = 37 Bom.L. 

1 R. 165 = A.I.R. 1936 Bom. 213. 

' 3. 19 -No at knoivled gment — Plea of dischar ge. 

The acknowdedgrnent contemplated under S. 19 must 
bean acknowledgment of liability. Where the party 
' pleads payment of the entire amount on a certain date 
there is no question of acknowledgment. (Grille, A.J. 
C,) lIiRALALz^ Kripat. SINGII. 28 Nag.L R. 348 
, =141 I.C. 34 = I.R. 1933 Nag. 26 = A. I.R. 1933 Nag. 

1 13. 

, — " — 3. 19 — No acknowled gment — Plea of jus teitii tn 
prior suit. 

In a previous suit by reversioners, the defendant 
pleaded that the reversioners could not sue in the pre- 
sence of the plaintiff W’ho w'as the preferential heir. In 
' the suit by the plaintiff, the defendant relied on the 
' pleading of the defendant in the prior suit to save limi- 
, tation. 

I Held,, that the plea therein raised was merely one of 
jus tertii to defeat the revetsionerb suit and did not 
' constitute an acknowledgment within the meaning of 
S. 19. {Dalip Singh, /.) Mt Umri v. KalU. 6 I. 
R. (Lah.) 98 (2) = 145 1 C. 343 = 34 P.L R. 841 = A.I. 

; E. 1933 Lah. 491. 

: 3. 19 — No acknowledgment — Promise to pay on 

I condition, 

1 Where there is a promise to pay on a condition, that 
condition, in order that the promise may operate as an 
acknowledgment, must be fulfilled. Where there was a 
conditional promise to pay if the arbitrator found the 
sum to be due, and the arbitration proceedings proved 
i abortive, 
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llt-ld, the condition was not fulfilled and that there 
was no acknowledgment which was sufficient to save 
limitation. {/Uhitson, /.) NANaK ChaND r. OmkaR 
Nath. 164 I.C. 687 = 7 R.Ii. 696 (1) = A.1.E. 1934 
Lah. 973(2). 

S. 19 — No acknowled — Promissory note — 

Admissicti of execution coupled with dental of (onsidera- 
lion. 

An admission of execution of a promissoiy note 
coupled with denial of liability on the giound of having 
received no considc^ration does not amount to an acknow- 
ledgment. 33 Cal. 1047(P.C.), Dist. (^Bnker and Wadia, 
JJ.) CHHAOANLAL IlONDERBAI. 1511.0.376= I 
7 B.B. 67 = 36 Bom.L.R. 334: = A.IB. 1934 Bom. 
186. ' 
--8. 19 — Af) ackncnvlcd ijnent — Receipt refer? in 
to debt c/ciited by promts so? y note — Promissory note in- , 
admn Slide tn evidence. 

Wheie the promisstuy notes are inadmissible in evid- ] 
ence on the ground of insufficiency of the stamps, 1 
receipts which do not pin port to acknowledge liability , 
for an eailier debt but merely state that money had! 
been taken under piomissory notes of even date by the , 
executant, cannot amount to an ai'knowledgment of any 
earlier debts of which the plaintiff can take advantage. 1 
{.Sulatman, C.J. and Harries, J.) GhuLAM NfUR- 
TAZA V Fazih-UN-NISSa bliu. 67 All. 434 = 152 I. 
C. 370-7 R.A. 330 = 1934 A.L.J. 1185 = 4 A.W.R. 
764 = A.I.R. 1936 All. 129. i 

S, 19 — No at kno:ided i^ment —Si gnat u?e of debtor i 

on back of promts so? y note. 

A bare signature by a debtor on the back of a pro- 
missory note executed by him is not an acknowledgment 
of liability foi such a .‘'ignalure, unless an intention is 
proved, cannot be construed to admit a liability to pay. 
(Bagutey, J.). Tat.oK TiieingaN v. SevuGAN 
Cheitiar. 152 I.O. 601 = 7 R.R. 163 = A,I.R. 1934 
Rang. 287. 

S. 19 — No acknoivled g?ne?it — Statement by decree- 

holder u?ider 0,2\, R, 66, C. P. Code. 

Tlie plaintiff sued on a mortgage. In a piior suit on 
a second mortg.ige the deciee holder had filed a state- 
ment under O 21, R. 66 wherein lie had informed the 
Court that upon an examination of the legistration office 
he had found that there was a mortgage deed of the 
property. 

//eld, that the statement did not amount to an ac- 
knowledgment. QBa?ier/i and King, J J.') NAIT RAM 
V. RoshaN I.al. 136 I 0. 624 = I.R. 1932 All. 240 
= 1931 A.L.J. 862 - A.I.R. 1932 All. 62. 

"S. 19 — No ack?iowledgment — Trespasse?-— Ad- 
mission as to 07vne?shtp — Suit for ejectment — Saving of 
limitation. 

If a trespasser admits that a poition of the land 
belongs to the owner when the owner challenges his 
possession bat declines to vacate the land in spite of de- 
mands there is open dispossession and the owner must 
bring his suit wdthin 12 yeais of dispossession. The ad- 
mission of the trespas-ser cannot give further time to the 
tjwner unless such admissions come wdthin S. 19. 
{Ritnfry, /.) J^UTBIHARI DaS v. BISHESHWARI 

Deukk. 60 Cal 404 = I.R. 1933 Cal. 620 = 144 10. 
177 = A.I.B. 1933 Cal. 414. 

■ ' S. 19 — A' o acknowledgment — Unspeetped Pay- 
ment by debtor — No admission of liability, 

Vsix Sulaunan, C./.— Where a payment is made 
without any specification and the debtor does not signify 
whether he is making the payment of interest as such or 
of part-payment of the principal, there is really no ad- 
mission on his part thal any further sum is still due 
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: from him, and there is therefore no acknowdedgment of 
’ liability on his part. He merely pays a lump sum of 
! money and by no means admits that the debt is not tally 
' discharged. There is an admission no doubt that there 
, was a liability on him to the extent of the amount so 
; paid, but there is no acknowledgment of any further 
I liability. {Sulatman^ C.J., Tho?n, Nianiatullah, Rachh^ 
pal Singh and Bajpat, JJ.) UDEVPAL SiNGH 
T.AKSHMI CHAND. 68 All. 261 = 8 R.A. 428 = 169 
I.O. 387 = 1935 A.L.J. 1029 = 1935 A.W.R. 1165= 
A.I.R. 1936 All. 946 (F B.). 

Principal debtor and surety. 

8. 19 — Principal debtor and surety — Authority 
to acknowledge — Acknowled gnient by principal debtor — 
Effect against surety. 

An acknovvletlgment by principal debtor does not save 
limitation against the surety unless it is shown that the 
latter allow’ed himself to be represented by the person 
who made the payment. ^Jai Lai and Abdul Qadir, 
JJ.) Hiyalu Mal V. Nandu Shah Dev Raj. 13 
Lah. 240=33 P.LR. 59 = I.R. 1931 Lah. 638 = 132 
I.O. 690 = A.I.R. 1931 Lah. 691. 

— — 8. 19 — Principal debtor and surety — Authority 
to acknowledge — Payment by principal — Effect against 
surety. 

Payments by a principal debtor do not extend the 
period of limitation against a surety. f^Raza and Bt- 
sheshivar Nath, J /.) JaINAKATN SinGH v. PaRME- 
SHARMurao. I.R. 1931 Oudh 350 = 132 I.O. 798 
fl) = 14 O.L.J. 376 = 8 O.W.N. 544 = A.I.R. 1931 
budh 310. 

Proof of acknowledgment. 

8. 19 — Proof of acknowledgment — Agreement 

between the parties in another case — If could save 
limitation. 

Plaintiff and defendant had entered into agreement 
in another case, the material poition of which w'as 
‘‘because theie have been transactions of buying and 
selling between us and there is a dispute as to the profit 
, and loss incurred by either side in tlie dealings, there- 
j foie we agree, etc.^' 

I //eld, that as there w^ere mutuul dealings and it was 
I not known at the time of the agreement which paity 
j owed or was owed money, the agreement could be relied 
! upon to save limitation in the present case, 33 C. 1047 
j (P.C.); 1 Lah. 357 and 53 I.C. 898, Rel. on; 40 Mad. 
701, Ref. f^Harrtson and .Addison, J J.) KaNSHI 
Ram Banshi Ram r. Arj-\n Das. 137 1.0.840 = 
I.R. 1932 Lah. 369 = 33 P.LR. 940 = A.LR. 1932 
Lah. 470. 

Registration. 

" " '8. 19 — Registration — Acknoivled gment in a letter 

addressed to third party — Necessity for. 

An acknowledgment contained in a communication 
addressed to a third party does not require registration. 
{Viscount Dunedin,) BaGESHWARI CHARAN SiNGH 

Jaganath Kuari. 69 la. 130 = 11 Pat. 272 = 
I.R. 1932 P.O. 142 = 1361.0. 798 = 36 O.W.N. 250 = 
36 L.W. 217 = 34 Bom.L.R. 463 = 1932 A.L.J. 186 = 
1932 M.W.N. 660 = 56 C.L.J. 136 = 13 Pat.L.T 279 
= 9 O.W.N. 43 = A.I.R. 1932 P.O. 66 = 62 M.L.J. 296 
(P.O.). 

Scope. 

8. 19— Scope. 

S. 19 of the Limitation Act is not confined to acknow- 
ledgments in respect of debts, but applies to cases in 
which a plea of limitation is raised to bar a claim to 
movable or immovable property and also to acknow- 
ledgments saving the bar of limitation in cases of appli- 
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cations for execution of decrees. (^Sulaiman^ A.C.J. 
and Niamatullah, /.) ABDUL RAFIQ v, BHAJAN. 53 
All. 963 -I.R. 1932 All 296-137 I.O. 243-1932 
A.L.J. 77= A.I.R. 1932 All. 199. 

- — *8s. 19 and 20 — Scape — Theory of acknowledge 
tnent — Difference between English and Indian law. 

There is a fundamental difference in the theory of 
acknowledgment according to the law in India as com- 
pared with the law in England. In England the ac- 
knowledgments or part-payments in order to be effec- j 
tive must be such as to amount to a fresh promise to 
pay. Under the Indian law no promise to pay either ^ 
express or implied is required. The English authorities i 
cannot therefore afford any guidance in determining the 
question under the Limitation Act. The difference in 
language used in Ss. 19 and 20 is not merely accidental. 
(Jdasafty C.J. and Btisheshwar Nath^ /.) AMIR MlRZA 
Bfu, z/. Lachmi Narain. 7 Luck. 270 = 138 I.C. 
800-IR. 1932 0udh3U = 8 O.W.N. 1160-A.IR. 
1932 Oudh 1. 

Sufficiency of acknowledgment, 

-S. 19 — Sufficiency of acknowledgment , 

An acknowledgment need not contain an admission 
that a precise sum is owing but an acknowledgment that 
something is or may be due is sufficient. {Baguley^ /.) 
Hamida Bi V, Abdul Gaffar. 6 I.R. (Rang.) 25 = 
144 I.C. 996 = A.LR. 1933 Rang. 147. 

S. 19 — Sufficiency of acknowledgment — Condi' 

itonil offer by Rail 70 ly Company. 

A letter from the railway cornp.iny informing the con- 
signee that a coitain sum, namely, the lialance of the 
sale proceeds of the propeity was payable to him on 
certain conditions, namely, that he shoalvl accept it in 
full satisfaction of his claim, cannot be taken as an 
acknowledgment of any li.ibility for the price of the 
goods or compensation for any wrongful detention or 
compensation for non-delivery and would not give a 
fresh starting point of limitation for a suit for compen- 
sation for non-delivery. {King, J.) FOOTWEAR v. 
N. W. Railway. 6 I.R. (All.) 45 = 144 I.O. 1029 = 
A.I.R. 1933 All. 348. 

-3. 19 — Sufficiency of acknowledgment — Docu- 
ment being siletit — Inference. 

Each case relating to the qarstion of an acknowledg. 
ment saving limit ition must be treated on its own 
merits and from the language used and the circums- 
tances in which the acknc^wledgment is made, it must 
be decided whether it amounts to an acknowledgment 
or an implied acknowledgment of the particular Unbility 
under consideration. Where the document merely 
st.ited that a certain amount had been paid in cash in 
lieu of a decree debt and it further provided that 
nothing remained by the writer in respect of the decree. 

Held., tliat it would not be said to be sufficient 
acknowledgment regarding the executant's liability to 
delivei possession of certain plots of land under the 
decree. ^Ktsek /.) BaiJ Nath PRASAD v. SllEU 
DULarEY. I.R. 1931 Oudh 430 = 134 I.O. 1022 = 

8 O.W.N. 1117 -A.I.R. 1932 Oudh 154. 

— - ■ 3. 19 — Sufficiency of acknowled gment of — Ex- 
trinsic evidence of liability — Admissibility of. 

Whether an acknowledgment is one of an existing 
liability or not, depends upon the terms of the acknow- 
ledgment and subsequent events or external evidence 
cannot be lelied upon with a view to show that there 
was an existing liability at the t’me and thus to place 
upon the acknowdedgment an interpretation of which it i 
would not otherwise admit. 8 All. 540; 6 C.L.J. 544; 26 J 
Mad. 34; 8 Bom. 99 Kef. (^Buker, J.) AMARCHAND j 
Rajaram V. narayan Vishnu. I.R. 1932 Bom. 
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I 470 = 139 1.0. 218 = 34 Bom.L.R. 963= A.I.B. 1932 
j Bom. 531. 

“S. 19 — Snffi<,icncy of acknowledgment of — 

Rccl ipt — Meaning of -'-Evidence to explain — Ad mtsst bi - 
lity of. 

On 3 7-1927 the defendant boi rowed a sum of Rs. 531 
from the plaintiff .ind executed .i pro-note and a receipt 
I therefor on the same dale. Again on 10 6-1930, the 
! defendant executed anothoi leceipt and promissory note 
for the same debt. The latei pio note was inadmissible 
in evidence In a sun foiimU il on the oiigiiuil debt, 

Held, tb.it the roctipi, dated 10-6-1930, w.as a suffi- 
cient acknowledgment of the earlLr lo.in and evidence 
was admissible under S. 93 of the Lviden o Act to 
show that ihe lereipt, by it-'olf unmeaning, leh-rrcd to 
the loan of 3-7-1927. {Hasan, C.J. and Ih^heshwar 
\ Nalh,J.') IJVBU k \M CinUHE p. ShEO IIARAKH 
j Tfwari. 8 Luck. 195 = 141 I. 0. 298 ^.R. 1933 
, Oudh 52 = 9 O. W N. 1024 = A.I R. 1933 Oudh 80, 

! Unconditional acknowledgment. 

i S. 19 — Unco/idttiona! ack/iowled i^nient — I Whether 

1 Constitutes a fresh cause of action — Hature of the plea 
' of limitation tn sutb a cj^e — Tinii-bari cd dibt --Inclu- 
sion of, 

I Mtx Niamatullah, J , — \n unconditional aeknowleclg- 
I ment implies a promise to pay .ind affoids a new cause 
of action to the obligee. If m making the acknowledg- 
ment, he has included time-liai lod debts which he might 
well have repudiated, it may be open to the party to plead 
failure of considciation to that exiont. But a simple 
plea of limitation will havt' leforenLe only to the pciiocl 
commencing on its date. That the debt acknowdedged 
should not be a time barred debt is made necessary not 
because it is treated as an ai knowledgmcnt under S. 19 
of the Limitation Act which ceriainly .saves the bar only 
, if the acknowledgment was made befoie the debt had 
I become barred but because of S. 25 of the Indian Con- 
' tract Act. So a tmu leaned debt is not a valid consi- 
der.ition unless theie is aii expies., promise made in 
waiting and signed by the debtor. That thu original 
debt had become barred by limitation is not a plea of 
, limitation in reference to the acknowledgment on which 
the suit is founded, but is the back ground of the ple.a 

■ of want of consideration for the acknowledgment .and 
j shoiiM be taken in that foim. .S. 19 contemplates a 

laige variety of ad riusr.i(jn.s whL h cannot amount to new 
[ contracts. 

' Per Sulaiman, A.C ./. — “It is not correct to say that 
every acknowledgment of liability amounts to a new 
. Contract. If the transaction has amounted to a new 
contract, it can undoubtedly be made the of a suit; 
if not, unless it is made within the period of limitation, 
it cannot be the basis of a fresh .suit. A promise to pay 
does not necessarily imply ao admission that the debt on 
the date of acknowledgment had not become barred by 
time. (Case-law discussed.) {Sulainiin, A.C,J, and 
, Niamatullah, /.) ABdul RAtiQ v, BhaJ\N. 63 All. 
963-I.R. 1932 All. 293 = 137 I.O. 213 = 1932 A.L.J. 
77= A.LR. 1932 All 199. 

[Cons. 1934 A.L.J. 1185 (1187). Not F. 56 A. 2S1 
(284).] 

■ — S. Acknowledgement in debtor's handwriting 

1 — Payment by cheque, 

' Where a cheque is accepted by a creditor and is 
' subsequently honoured, for the puipose of S. 20 of the 
’ Limitation Act, the payment must be deemed to have 
been made by the debtor and it must further be deemed 
to appear in his handwriting by virtue of his signature 
and writing on the cheque. 42 C. 1043; 129 I.C. 909 
and 9 Pat. 851, Foil, (/a; Lai and Abdul Rashid, JJ,) 
Dial Singh v, Davindar Singh. I.R. 1933 Lali. 
526 = 144 I.O. 641-A.I.R. 1933 Lah. 741. 
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— 8. 20 — Acknowledgment — Illiterate debtor— \ 

Endorscnunt by scnbe for debtor — Sufficiency of. 

The endorsement of the payment ot interest by a 
scribe on behalf of the debtor and also signed by him on 
behalf of the debtor who w’as illiterate and who made no 
mark beneath tiie endorsement is a sulhcient acknow'- 
ledgmcnt effective to save limitation under S, 20. 62 I. 
C. 644, Foil.; 3.3 C.W.N. 930, Ref. (Jack, /.) RaJANI 
Mani) \i. r/. Digindra Mohan. I.R 1932 Cal. 370 
^-137 I.C. 788 (2)-36 C W.N. 188 = A.I.R. 1932 
Cal. 140. 

S. 20 — Applicability — Instalment bond — Condi- 

iioii regaidint^ default — Enforcement of claim — Tei- 
minus a quo. 

A suit was instituted on the ba^is of an instalment 
bond which provided for the pa>ment of the prim ipal 
according to certain instalments and in default of two 
fuc('es‘*ive instalments the eiitiie amount was to fall due. 
7’he plaint stated that the rnoitgagoi had paid a certain 
sum in Bhadra 1321 11.3. and the suit vsas for the 

balance which had not been paid. It wa*' found that the 
payment Ihcvugh made on one date was in respect of 
three kisfs due at the lime of the payment. 

Held ^ that S. 20 had no concern with the suit which 
was governed by Ait. 75 according to which the let mi- 
nus a quo was not the date of the payment but tiie date 
of non payment in accoi dance witli the stipulation of 
the ccntract. The suit v\ as theiefoie in time. 6 Lab. 
163, Foil.; 35 V.K. I9l3, Not Foil. 

//(/d, fu/t/icv\ that as ihe mortgagee had accepted 
oveidue instalments and thereby waived the benefit of 
the pro visions v\ hich gav e him the right of the entire 
claim as to llie fii«:t default, S. 20 had no application. 
(Guha and M.C. Glu>^t\JJ.) rRORHAT CHANDRA 

Dkij Sakk.vr 7'. Mghi sh Chandra Barma, 68 
Cal. 615 - 130 I.C. 671-52 C L J. 591 -A.I R. 1931 
Cal. 157. 

— - 3. 20 — Applicability — Payment of inteiest 

beyond limitation — If sufjicunt 

S. 20 of the I. imitation Act does not apply to 
pavmcMit of intcieat made beyond the i)enod of limita- 
tion and such payments vannot (jpeiate to c.xtcnd ihe 
pel iod of limitation. {IVadiayJf) rKRGV F. FiSHER 
V. Ardkshir. 156 IC. 531^-7 R.B. 616 -37 Bom. 
LR. 166- A I.R. 1935 Bom- 213. 

S. 20 — Applicability — Wiittm statement — Pay- 
ment s, t up III — If can ’Ih >\ lu d on for purpose of suit, * 
A wiitten statement filed in a suit which recites pay- 
ment cannot be called in aid under S, 20 of the Limita- 
tion Act ferr the purpose of that suit itself. {Milter, J,) 
Dkhji Chelahhai & Bros. :. Mehta & Co, 106: 
I C. 721 - 7 R.C. 622 - 39 C.W.N, 139 - 60 C.L J. 396 ! 
-AIR. 1935 Cal. 265. 

S. 20 — C\i iif cation of payment — Saiing of 

limitativii. 

It Cannot be laid down as a matter of law that the 
decree-holder’s ceitificati ' >11 is in itself a step in-aicl of 
execution and can aff(»rd a fresh starting point of limi- 
tation. In Older to save limitation the payment must, 
be made within three years of the decree or of the last 
st.irting point of limitation to be effectual under S. 20 
but it may be cei lifted at any subsequent lime by the 
decree-holder. Such a certification is not an application 
to the Court. 56 I. A. 30, Kel. on. {Rankin, C.J., C. C. 
Ghow, Pn.filand, Stihrawardy and Mukerji, J J.) 

Amar Krishna Chowdhury z>. Jagat Bandhu 
Biswas. 59 Cal. 760 = I.R. 1931 Cal 922=134 I.C. 
922 = 36 C.W.N. 1192 = 54 C.L.J. 201-A.I.R. 1931 
Cal 719 (F.B ). 

[F. 55 A. 393(397); 7 Luck. 590 (600) (F.BJ. D. 3l 
N.L.R. 333 (336).] 


.LIMITATION ACT (1908), S. 20. 

S. 20 — Cheque accepted by creditor before expiry 

of limitation but cashed subsequently — Limitation 
extended. 

The part-payment of principal of a debt, before the 
expiration of the prescribed period, by means of a 
cheque which has been accepted by the creditor and has 
subsequently been cashed by him has the effect of ex- 
tending the period of limitation so as to entitle the 
creditor to a fresh period of limitation from the time 
when the payment was made, within the meaning of 
JS. 20. {Jai Lai, /.) JaGTU MaL SadaSUKH RAI v. 
Charanji Lal Fakir Chand. 14 Lah. 680=I.R. 
1933 Lah. 168 = 141 I.C. 611 = 34 P.L R. 179 and 614. 
= A.I.R. 1933 Lah. 341. 

S. 20 — Endorsement of payment on promissory 

note — Evidence to piove or disprove such payment — 
Admissibility. EVIDENCE ACT, S. 91. 4 A.W.B. 

1342 = A. I.R. 1936 All. 68. 

S. 20 — Joint debtois — Pait payment by one — 

Validity — Merc presence of others — Sufficiency, 

Where a part payment by one of the joint debtors is 
made, the mere presence of the other debtors at the 
place of payment will not save limitation, unless it is 
proved that they also made the payment or that the 
person who actually paid it, did so being authorized by 
the others. {R,C, Mitter, /.) ANNADA Charan v. 
JHAIU Charan. 168 10. 612 = 8 R.C. 190 = A.I.R. 
1936 Cal. 648. 

S. 20 — Joint promisors — Part payment by one — 

1 f extends ii nit against otheis, 

A payment by one joint promisor liable to pay the 
debt is for the purpose of S. 20, Limitation Act, suffi- 
cient to operate against all the joint debtors, for a fresh 
period of limitation begins not me'ely in respect of the 
liability of the one w’ho pays but in respect of the liabi- 
lity upon the whole debt. A. I.R. 1926 Cal. 150; A I.R. 
1918 All. 61; A.I.R. 1927 All 209 and A.I.R. 1929 All. 
380, Foil. {Ih-iund,jPy U Sin U TuN Si. 160 
I.C. 314 = 8 R.R. 372 = A.I.R. 1936 Rang. 473. 

S. 20 — Mortgage debt — Death of niort i^agor — 

Payment by one of hts heti f — If saves limitation as 
a -^aind others 

Where subsequent to the death of the mortgagor, one 
of his heirs makes a payment within the period of limi- 
tation, such payment doev not save limitation as against 
all heirs but only as against the person who makes the 
payment, 37 Cal. 461, Not Foil.; A.I.R. 1922 All. 37, 
Foil.; 32 Cal. 1077 and 33 Cal. 1278, Dist. {Mitter, J.) 
ANNADA Charan v. Jhatd Charan. 158 I.C. 612 
= 8 R.C. 190 = A.I.R. 1935 Cal. 648. 

S. 20—Pa^t payment by debtor — If can avail 

against ot/urs liable in respe> t of debt, 

A part-payment can avail not merely against the 
person making the payment or those deriving title under 
him subsequent to such payment but even against 
other persons liable in respect of the same debt. {Varada- 
chanar and Burn, //.) LAKSHMI NAIDU v. GuN. 
NAMMA. 68 Mad. 418 = 164 I.C. 1063 = 7 R M. 635 
= 1935 M.W.N. 17=41 L.W. 94 = A.I.R. 1935 Mad. 
101 = 68 M.L.J. 470. 

—— S. 20 — "Part payment*^ — Payment expressed to 
be tn full discharge — If saves limitation. 

If a debtor makes a part payment unaccompanied by 
an express denial or repudiation, an admission of a right 
, in the payee for the balance of the debt may be inferred. 

' But where, without there being a bare naked payment^ 
the debtor expressly states in a letter that the payment 
i is in full discharge, though as a matter of fact something 
j more is found due, far from its amounting to an admis- 
I Sion of right, there is an unequivocal denial of it. Such 
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1.IMITATI0N ACT (1908), S. 20. ; LIMITATION ACT (1908;, 8. 20. 


a payment will not have the effect under S. 20 of the 
Limitation Act of removing the statutory bar. 
katasubba Rao, /.) APPASAMI PILLAi v MORANGAM 
MUTHIREAN. 157 1.0 259 = 8 R.M. 131 = 1936 M. 
W.N. 783 = 41 L.W. 747=A.I.R, 1935 Mad. 371 = 
68 M.L.J. 73. 

‘3. 20 —Part payment of principal — Burden of 

proof. 

According to S. 20, a payment cannot help the plaintiff 
unless it was made in part payment of the principal debt 
and the burden of proof lies on him to establish that the 
payment was made towards the debt, which forms the 
subject-matter of the suit. {Bhide and Ran^i Laf JJ.) 
SiTA RAM V. Mt. MaHMUDI BkGAM. 155 I.O. 238 = 

7 R.L, 662 = 35 P.L R. 529=A I.R. 1934 Lab. 475. 
—3. 20 — Fart payment of principal — If can be 
inferred — If to be express. 

If the payment by a debtor is not payment of interest 
as such within the meaning of S. 20, J.,imitation Act, it 
cannot be said that the payment must of necessity be 
payment of principal .ind so fall under the second branch 
of the section. That is attractive but unsound. For, if 
the payments have been actually appropriated to interest, 
then in fact there has been no part payment of principal. 
A.I.K. 1933 All. 453, Foil. {Rraund, J.) (J SiN r;. 
U Tun Si. 160 1 0. 314 = 8 R.R. 372 --AIR. 1935 
Rang. 473. 

■ —■ ■ *3. 20 --Part payment tn time — Acknoioled ^irncnt 
Gilt of time — I f effectual. 

The part payment of the principal of a debt within 
the period of limitation gives a fiesh start to the period 
of limitation provided an ackno\\leclgment of the pay- 
ment appears in the handwriting of the person making I 
the payment. It is enough if the payment is made in 
time ; it does not matter that the ai-knowledgment in 
w’riting is made by the debtor after the e.\piry of the 
peiiod of limitation. 17 Mad. 92; A. I.R. 1929 Mad. 432 
and A.I.K. 1923 Nag. 117, Foil, {/gbal A/imad, /.) Lal 
Singh v, Gulab Rai. 55 All. 280 = 6 I.R. (All ) 306= 

1 16 I.O. 510 = 1933 A. L. J. 403 = A I.R. 1933 All. 363. 


I "3. 20— Payment intended towards principal — 
Creditor subsequently appropriating it tow irds interest 
j — F rtsh start , 

A payment intended to be made towards piincipal is 
effective to start a fre.sh period of limitation and it does 
not matter that the ci editor afterwards changed his mind 
and choose to regard the payment as one towards 
interest. {A'enda/f J.) R\MB0H0R MISIR v. Cha- 
iTURGHUNKAi. 154 10. 1070=7 R.A. 866 = 1935 
j A.L J. 304 = 4 A.W.R. 1342 -A.I.R. 1936 All 68. 

j —3. 20— Payment of interest — Afj/t^qaqe nnt/i pos- 
session — Pjsse<uon n ytiren to Pints collect- 

ed by mort^ay^e, tf effative to save limitation. 

Where in a mortgage with possession, it was provided 
that any am(3unt realizcil by the mortgagee .as rent ni.iy 
be appropriated by him towaids iiiterc'-t, it appealed, 

, however, that po^ses.sion was never given to the mortga- 
I gee and that posse'Jsion continued with the nioitgagors 
I so that the rcl.itionship of landlord and tenant did not 
j come into existence either between the mortgagee and the 
. mortgagojs or between the mortgagee and the tenants of 
: the mortgagors. 

i I/eld^ that the condition as to appropriation did not 
j come into opeiation as po^^ession was nevei given to the 
j mortgagee, and that even if the mortgagee had collected 
I rents from the tenants it could not be held to be a 
j collection of, or payment towards, interest as such within 
; the meaning of S. 20 (/.// l.il a il Ahdul Rashid, JJ.') 

I Dial Singh v , Dwindak Singh. I.R. 1933 Lab. 
628 = 144 I.O. 641 = A.LR. 1933 Lah. 741. 

"3. 20 — Paym 'nt of tnten'st a\ such —A/eanin,q of. 

A piymeiit cannot be consideied to be of interest as 
such unless it was “avowedly” nirule towaid.s inteiest. 

, Wheie, therefore, a debtor does not specifically state 
I that the payment is to be appropriated towards interest 
* or prill dpal, it cannot be inferred that he paid interest 
! as such from the fact that at the time of the payment 
j interest in excess of the amount paid is due. (.Aftarna- 
Mullah, J,) KIRPA KA.M r.'. IJALAK RAM. 164 1.0. 


■■■3. 20 — Pait payment — Whether need be proved by 1907 7 R.A 847 1935 A.L.J. 23 — 4 A.W.R. 1346 

.vnting Itself. / =A.I.R. 1935 All. 47. 


In order that limitation may be sav’ed under S. 20, it 
is not necessary that the writing itself must show that 
the payment was in the nature of part payment. The 
character of the payment a.s opposed to the meie fact of 
payment is provable by other evidence reg.uding the 
state of the accounts between the parties. {Addtson and 
Hilton, JJ.) Bharat National Bank, i;n). v. 
Bishan lal. 13 Lah. 448=I.R. 1932 Lah. 145= 
135 I.O. 673 = 33 P.L.R. 42 = A I.R. 1932 Lab 212. 
— S. 20 — Payment by cheque^ Effect. 

Wheie a checiue is delivered to a payee by way of 
payment and is received as such, it operates as a pay- 
ment subject to a condition subsequent that if upon the 
due presentation the cheque is not paid, the original debt 
revives. When such a cheque is signed by the debtor 


“3. 20 — Payment of interest as sucfi -Acknoii * 

lodgment by payer — Necessity — Evidence of intention of 
debtor — //’ necessary. 

Under Limitation Act, .S. 20, no payment of interest 
can be made to avail unless it is a payment of interest 
“as such.” Hence some acknowledgment must be given 
by the payer at the lime of the payment that the money 
paid is intendeil by him to be a payment of interest or 
there must be sufficient evidence from which it can be 
inferied that the debto’' intended that the amount should 
be appropriated towards interest. A.I.K. 1929 Rang. 
339, Kef. (^Braund, J.) U SiN v. U TuN Si. 160 
I.O. 314 = 8 R.R. 372 = A.I.R. 1935 Rang. 473. 

S. 20— Payment of interest "'as suc/r— Inference 


and paid in part payment of the principal of a debt, the 
cheque being subsequently honoured, the proviso to 
S. 20 has been complied with. 42 Cal. 1043, Foil.; 9 
Mad. 271 and 19 All. 307, Not Foil. {/laveltwala, A.J. 
C.) Chotirmal V. Kufchand. 25 S.L.R. 360 = 
1.R 1931 Sind 29=129 I.C. 909 = A.I.R. 1931 Sind 
28. 

" ' "3. 20 — Payments on behalf of illiterate person — 

Signature — Necessity for. 

In the case of a debt due on a bond executed by an 
illiterate person, a payment by or on his behalf, to be 
effective under S. 20, Limitation Act, must be signed by 
the person who w'rites on his behalf. (Weston.) 
NATHU V. SaRWan. 1936 A.M.L J. 46. 


from mere payment without indtcation—lntention. 

The fact that iheie are arrears of interest owing at 
; the date of payment more than sufficient to absorb the 
payment itself is one of those circumstances which 
together w’ith other circumstances, may legitimately be 
taken into account in considering whether there is an 
intention to pay interest “as such.” But this reasoning 
should not be stretched further as it ignores the question 
! of intention, inasmuch as it may be none the less possible 
I to have what may be described as an “indiscriminate’' 

: payment where there are arrears of interest as in a case 
j where there are not. A. I.R. 1934 Mad. 45, Not Foil 
\(Braund, J.) U SiN v. U TUN Si. 160 I.O. 314 = 8 
iR.R. 372 = A.I.R. 1936 Rang. 473. 
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MMITATION ACT (1908). S. 20. 1 

S. 20—raymefit of tuterest-^What constitutes, | 

The carrying forward of a balance including certain! 
items of inteitst, by making certain entries of interest to \ 
the credit of the plaintiff in the defendant's accounts , 
does not amount to payment of interest within the mean- 
ing of S. 20. The effect of a payment of inteiest must , 
1)6 to Icsfctn the defendant’s liability on that account. 
Where there has Ireen no such dec rCrtSe of liability, there 
has been no payrr-ent of interest as such and S. 20 
cannot help the pluintiff. {Pollock, A.J.Cf) YaL)0<?A 
7/, Nakayansa. 17 N.L.J. 68 --1621.0.319 = 7 R.N. 
93-A.IR. 1934 Nag. 219. 

• S. 20 — Payment should he made as interest or 

principal. 

Where a debtor pays rertain amount in part satisfac- ' 
tion of what is due from him without caring to specify 
that the .‘'iirn is to be appropriated towards interest or 
princip«il, the payment will not be considered to be the ^ 
payment of interest as such and will not save limitation 
on ihat footing ; and although the creditor may have 
appropriated it in sali-sfaction of interest, the payment 
not being of interest as siuh cannot .'•a\e limitation and 
though it is in wniting it cannot be assumed to be pay- 
ment of piiiii ii>al .<o as to save limitation under S. 20. 
{^Niamatnllah and Kachhpal Sius^/iy /./.) KaM PRASaI) , 
V. liiNAFK Shukul. 65 All. 632 = 6 IB. fAll.)6 = 
144 I.C. 899 = 1933 A.L J. 930 = A.I.R. 1933 All. 463 
(2). 

— S. 20 — Payment not endorsed. 

Payment not endorsed in the handwriting of the 
person paying cannot be taken into account. {Dnnkiey, ' 
/.) Al.AGAN V . MAUNG PO PEIK, 1511.0.426= ' 
7 B.R. 77 = AI R. 1934 Rang. 227, 

S. 20 — Payment' -Money tealized by creditor 

by sale of pledgtd /cav/f. 

Under S. 20 pavrnent must necessarily be made 
by the debtor or his duly authorized agent. Where 
a creditor who is in pnsse'‘si(jn of jewels pledged with 
him as security for a debt, get them sold, and ap- 
propriates the sums realised towards the debt, it 
cannot be said that they are payments made by the 
debtor for interest as smh or towards the principal. 
{Sundatam Chetty and Pamii ang Poio^ J J.) VaLLI- 
APPA CHKTHAK V, MaKUDA PANI3I.AN PlLLAl. 152 

I. C. 299 = 7 R.M. 210 = 1934 M.W.N. 1076 = 40 L.W. 
270 = A.I.R. 1934 Mad 649 = 67 M L J. 268. 

' S. 20 — Payment by moiigagor — Piur assign- 

vient of moit imaged propeity to thud person — Effect of 
payment against third Ptisons. 

The p.ayment by a mortgagor towards the satisfaction 
of the mortgage, even thou.gh he had previously assign- 
ed the mortgaged property to a third person, has the 
pffea of keeping alive the claim of the mortgagee 
against the assignee and the mortgaged property even if 
the suit was brought by the mortgagee more than tw’elve 
years fixed for repayment of the mortgage amount. 
fewtn v. If'/ Ison, 11 A.C. 639 ; Chtnne/y v. Evans ^ 11 

II. L C^. Il5 and Dcmi Lai v. Keshan Dohey, 11 A.C. 
639, Boll.; Ntivbould v. Kmith, 33 Ch.D. 127, Not Foil. 
{Guha and MC, Ghosc^JJ,') UMESH ChaNDRA 
MONDAE V, CHOIJDIIUKY IIEMANGA CHANDRA 
Maity. 60 Cal. 87 = 143 I.C. 316 = I.R. 1933 Cal. 
399 = 68 C.L.J. 422 = 36 C.W.N. 1138 = A.I.R. 1983 
Cal. 325. 

■ S. 20 — Payment SI gned by pet son making it — If 

Material whethti it is fo/ inte/tst or punctpal. 

Where the payment is evidenced by a writing w’hich 
is signed by the person making the payment, it makes no 
difference whether the payment is held to be for interest 
or for principal or for both, (J^aradachariar and Burn^ 


LIMITATION ACT (1908), S. 20. 

//,) Lakshmi Naidu V, Gunnamma. 68 Mad. 418^ 
= 1936 M.W.N. 17 = 154 I.C. 1063 = 7 R.M. 636 = 41 
L.W. 94 = A.I.R. 1936 Mad. 101 = 68 M.L.J. 470. 

S. 20 — Payment towards principal — Inference 
f) om payment being not of interest as such. 

Where interest is not paid as such, that is, the debtor 
does not clearly mention that the payment by him was 
to be appropriated towards interest, it cannot be consi- 
dered to have been paid by him towards principal. 
Cases aie easily conceivable in w'hich a debtor may pay 
a certain amount in part satisfaction of what is due 
from him without caring to specify that the sum is to be 
appropriated tow’ards interest or principal. In such a 
case, whether the payment was of interest or principal 
would depend on the manner in which the creditor ex- 
eicibts hip option. If he treats it as payment of inter- 
est, it becomes a payment of interest and cannot be sub- 
sequently converted into payment of principal only 
because it is for the benefit of the creditor that he 
should reconsider his position as regards payment. 
{Ntamaiullak, /.) KiRPA RAM v, llALAK RAM. 164 
I.C. 1007 = 7 R. A. 847 = 1936 A.L.J. 23 = 4 A.W.R, 
1346 = A.I.R. 1936 All. 47. 

S, 20 — Payments, when effective to save linitta- 

ti on. 

Where, in a suit to recover arrears of maintenance,, 
the plaintiff relied on certain payments to save limita- 
tion, 

ILi'ld, that as it was not proved that those payments 
had been made as interest, they did not operate to 
save the suit from the bar of limitation, i Agarwala, /.) 
Rajmani BiBi V, Baldeo Das. 6 R.P. 325 = 146 
C. 1033 = A.IB. 1934 Pat. 244. 

S. 20 — Payment within limitation — Acknowledge 

ment after limitation — Effect, 

A payment within the period of limitation saves 
limitation provided there is an acknowledgment in 
wilting. It does not matter even if the acknowledg- 
ment is made beyond the period of limitation as it is the 
payment and not the acknowledgment which saves limi- 
tation. The acknowledgment is merely a matter of 
evidence and provided it is signed before the suit is 
commenced that is sufficient. {Beaumont, C,J, and 
Bake/, /.) ViSHWANATH z;. MaHADEG. 67 Bom. 

, 463 = 6 IB. (Bom.) 32= 1441.0. 990 = 35 Bom.L.B. 

I 471=A.I.R. 1933 Bom. 262, 

i — S. 20 — I^aymcnt towa/ds dtc/etal dues found 
\ true — No evidence of such payment having been made 
I towards inte/est as sink — P/esumptton, 

I The decietal amount consisted of Ks. 385. This com- 
! prised both principal and interest up to the date of the 
I decree. The interest alone was much more than 
I Rs. 50. Tne costs of execution amounted only to 
I Rs. 22-13 0. On an application for execution, it was 
j alleged that a payment of Rs. 50 had been made by the 
I judgment debtor within thiee years before the applica- 
j tion and that was lelied on to save limitation. The 
I payment was found true but there was no evidence it 
I was made, either for principal or for interest as such. 

Held, that, under the circumstances of the case, it 
; may be presumed to have been made for interest and 
; that under S. 20 it operated to extend the period of 
I limitation. 22 L. W. 827 and 44 M. 544, Foil.; A.I.R. 

: 1926 Lah. 32P, Ref. {Sundaram Chetty, /.) JANAKI 
Ammal Srinivasan. 348 I.O. 126=6 R.M. 443 
= 89L.W. 237 = 1933 M.W.N. 1023=A.I.B. 1934 
Mad. 45=66 M.L.J. 40. 

S. 20 — Principal and surety — Payment made by 

principal — Whether available against surety. 
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LIMITATION ACT (1908), 8. 20. | 

A payment made by the principal debtor to the credi* j 
tor does not prevent time running in favour of the ‘ 
surety. {Btashy^ C^J.and Bardsivdl^ /.) Vaiyapuri 
PANDARAM v. SeETHARAMA CHETTIAR. 152 I.O. 

464 = 7 R.M. 232 = 1934 M.W.N. 118=40 L.W.479 
= A.I.E. 1934 Mad. 639. 

— — S. 20 — Ptinctpal and surety — Suit on bond — 
Claim barred as against principal debtor but not 
against surety — Decree against surety — Bight of ere- 
ditor. 

Though the lidbilities of the principal debtor and the 
surety arise out of the same transaction, the liabilities 
of the two persons are distinct foi the purpose of appli- 
cation of S. 20 of the Limitation Act. Consequently, 
even if a suit is barred by limitation as against the prin- 
cipal debtor, if the surety has made certain payments 
and endorsements on the bond on which the suit is 
based thus preventing limitation running as against 
him, the plaintiff is entitled to a deoiee though as 
against the suiety only. (Case-law discussed.) {Baguley^ 
y.) U liA Pk ?>. Ma Lay. 10 Rang. 321 = 139 I.O. 
738 = I.R. 1932 Rang. 174 = AJ.R. 1932 Rang. 88. 

— — S. 20 — Receipt of interest a<isuch — Necessity^ 
Unless inieiest is received as such, S. 20 cannot extend 
the period of limitation in favour of the plaintiff. 
{^Madhavan Nair and Jackson^ JJf) FaLT.ESATHA 
Panu z/. Muhammad rashidhuddin. 1631.0.462 
= 7R.M. 357 = 40 L.W. 595 = 1934 M.W.N. 929 = A. 
I.R. 1934 Mad. 666. 

Ss. 20 and 21 — ScoPi — Anthonty need not be I 

special one for payment of pat ticular loan. I 

There is no foundation for the contention that the ■ 
authoiity contemplated by S. 21 must be special autho- j 
rity given for the purposes of making payment of the ; 
particular loan. {Mitter and Hender\'on, //.) JiBAN | 

Krista Kundu v, Kai IIari Nath Ghose. 147 I.C. 
469 = 6 R.C. 321 =A.IR. 1933 Cal. 826. 

S. 20 (as amended by Act I of 1927)— Scope 

and effect of— Part payment before amendment — Debtor 
signing but not writing endor'-ement of — Kffect of — 
Validity as acknowledgment. See I.IMiTA'lION ACT, 
S. 19. 68 M.L. J. 63. 

- — — - 8. 20 — Scope — Pad payment on account — Items 


LIMITATION ACT (1908), S. 20. 

II eld ^ that as there w’as no reference to interest in the 
“Sarkhat” or in the endorsements, the onus lay heavily 
on the plaintiff to prove an agreement to pay interest and 
that as the plaintiff had not discharged that onus, the 
payments referred to in the endorsements must be 
regarded as payments of piincipal and such payments 
towards redemption of the piincipal sum under S. 20 of 
; the Limitation Act inleiruptcd the period of limitation 
and a fiesh period commenced from the date of pay- 
; ment. {fPhom^ Niamatullah and Pa; pat, //.) 

' NAGESHAR MiSIRz/. ICVIUKA KUNWARI. 156 1.0. 

I 748 = 8 RA. 26 = 1935 A.L.J. 657= 1936 A.W.R* 

; 774 = A.I.R. 1935 All. 605 (F.B.). 

—j S. 20 — Unceitified payment by one defendant for 
: himself only — Limitation not extended ag.iinst others. 

■; ^r^LiMlTA'liON ACT, Art. 182 (5). A.I.R. 1933 
Mad. 674. 

S. ^^—Unspecified payment by dibt or— Appro- 
priation by creditor towards interest — Effctt of. 

Per Full Bench by a majonty , — Wheio money is 
, paid by a debtor without .‘*pecifying whether the pay- 
1 ment is tow aids inieiest oi tow aids piincipal, leaving it 
I to the option of the ci editor to appropiiate it as he likes, 

I and the creditor appropiiates it towards intsiest, there 
j is neither a pa>inent of inteiest as such nor a part pay- 
I ment of the piincipal within the meaning of S. 20. 1933 
i A.L.J. 930 and 1935 A.L.J. 23, Appr. {Sulaiman^ C. 
y., Thom, Niamatullah, Rachhfal Singh and Bajpai, 
J/.) UDEYBAL wSlNtJH LAKSHMl GHAND. 68 
All. 261 = 8 R.A. 428= 159 I.C. 387=1936 A.L.J, 
1029=1935 A.W.R. 1156 = A.I. R. 1935 All. 946 
(F.B.). 

S, 20 — Writing signed by person making fay^^ 

mcntR 

Where the plaintiff’s case is that defendants signed 
their names and afterwards, without consulting them 
and without their authorization another person wrote 
the endorsement over their signature. 

that that writing was notan acknowledgment 
of the payin;nt in a wiiling signed by the defendants 
I making the payment. Limitation therefore could not be 
extended under S. 20 of the Limitation Act. {Bagiiley^ 

I y.) TaLOK THEINGAN V. SeVUGAN CHETlIAk. 162 
I.C. 501 = 7 R.R. 163= A.I.R. 1934 Rang. 287. 


for three years pnor to that not ban ed, I 

S. 20 docs not suggest that the writing must come into 
existence immediately and when the part payment is 
admitted and the fact of the part payment is made in 
writing by the debtor, the debt is revived and a suit can 
be maintained within three years of the part payment. 
The section however lequires that the part payment 
must be made before the expiry of the prescribed period i 
and when the part payment is made on account, any i 
items whii.h might be found due to the plaintiff for i 
three years befoie that period would not be barred ; i 
neither would any of the items after that date. {Banerji 
and King, JJ.) GaNESH z/. MalLU MaL GiruHAK 
DAS. I.R. 1931 All. 435 = 131 I.C. 867 = A.I.R. 1931 
All 375. 

S. 20 — Suit m basis of"‘Sarkhaf' — No mention 

of interest either therein or in endorsements of payments 
— Payments, if must be regarded as payments of 
principal . 

In a suit on the basis of a “SarkhaG’, it was found 
there was no mention of interest in the “Sarkhat” itself 
or in the endorsements upon the back of the “Sarkhat” 
relating to payments to account made by the debtor. 
The plaintiff stated in evidence that there was an agree- 
ment to pay interest and that he had appropriated the 
payments made by the debtor to interest. 


S. 20(1) — Joint debt 01 s — Pi omt ^sory note by 

father and son — Part payment — lindorsement by father 
alone — If saves limitation against son 

In a suit upon a promissory note executed by two 
persons, father and son, tlie plaintiff in the suit in order 
to overcome the bar of limitation, relied on an endorse- 
ment of part payment on the note which was signed by 
the father alone to the cftect, “paid towards principal 
and interest Rs. 1,300 through Mr. It was found 
that on the date of the endorsement, plaintiff went to 
the house of the executants to demand payment of the 
debt and met both the father and son. After the dis- 
cussion between the father and son in respect of an 
amount due to them by Mr. 6', the son asked hLs father 
to go with plaintiff to Mr. G's house and arrange with 
Mr. G for payment to plaintiff. Accordingly the 
father accompanied the plaintiff to Mr. G*s house and 
obtained from him a pro-note in favour of the plaintiff 
for Ks. 1,3C0 after which the endorsement in question 
was made on the suit pro note by the father. 

Held, the case fell under S. 20 (1) of the Limitation 
Act and that the payment or pait payment w^as by a 
debtor, who could be a co-debtor as well, duly authoriz- 
ed to do so, and therefore the suit was not barred by 
limitation as against the son. It is not necessary that 
the money with which the part payment is made should 
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belong to the co-debtor who authorized his agent to 
make it; that is an irrelevant consideration. Where 
two debtors N\ho are equally liable, jointly and severally 
on a promissory note, are pressed for payment and one 
of them not having the ready money to satisfy a part of 
the debt asks his co-debtor who may have the ready 
money to do so on behalf of both, such part payment 
saves limitation against both. {Bentley ^ C. J. and 
/iardswell, /.) NaRAYANA AYYAR v, THE OFFI- 
CIAL ASSIGNEE OF MADRAS. 161 I.O. 1087=7 R. 
M.167 = 40 L.W. 690 = 1931 M.W.N. 120 = A.I.R. 
1931 Mad. 623 = 67 M.L.J. 908. 

— Ss. 20 (1) and 21 {2) --Joint promisors — Pay- 
ment of tntered by one — If effect i7>e as against others. 

The expression “the person liable to pay the debt’M> 
not the same thing as “a person liable to pay the debt” 
where there is joint liability. Whcie there are joint 
coi'traclois, S. 21 (2) makes it clear that the payment 
of interest by one of them does not extend the period of 
limitation against the ot her. {^Macphcrson^ J f) MaDHO- | 
lal 7 ;. SHAMLAL. 161 I.C. 763 (2) = 7 R.P. 121(1) 
== 16 Pat L.T. 113 = A.I.R. 1931 Pat. 221. 

S. 20 (1) — Mortgage — Successor^: of mortgagor 

--Payment of interest by one — Effect against others. \ 

A p.iyment towards inteiest due under a rnoitgage 
decree, made before the expiry of the peiiod prescribed 
for the execution of a decree by a person who has in- 
herited a part of the mortgaged property is binding on 
a peiscm who prior to the payment has purchased ' 
another part of the mortgaged property in execution of 
a money decree so as to extend the period of limitation 
for executing the mortgage dtcie 3 and enabling the 
decree- holder to proceed against the portion of the pro- i 
jierty sold in execution of the money clecree. {Roioland 
and Agai 7 ua/a, JJ.) liADRl DaS v. PaSUPATI 
liANERJl. 12 Pat. 93 = 1 R. 1932 Pat. 293 = 110 1. 
C. 146-11 Pat L.T. 6 - A.I.R. 1933 Pat. 1. 

[D. 15 P.L.T. 113 (114).] 

S. 20 ( 1 ), Proviso (as amended by Act I of 

1927 ) — Appl ic ability. 

'rhe decree was passed on June 10, 1927. On 
December 9, 1929, the judgment-debtor paid a certain 
amount out of Court to the decree-holder. The decree- 
holder applied to certify it on March I6, 1931, and the 
execution application w^as filed on June 24, 1931. 

Ueld^ that S. 20, proviso, applied to the case and that 
the payment of December 9, 1929, did not save limita- 
tion. Meaning of expression ‘step-in aid’ stated. 
{Sulaimaiu C, J.) jAl KaRAN v. I’ANCHAITI AK- 
HARA CHOTA NAYA NANAK SHAKI. 113 I C. 321 = 
I..R. 1983 All. 232 = 1932 A.LJ. 1035 = A.I.R. 
1933 All. 49. 

S. 20 ( 1 ), Proviso (as amended by Act I of 

1921)— Effect of. 

The amendment of the pro\i^o to S. 20, Limitation 
Act, has been made in favour of the creditor who is ! 
not able to prove the writing of the debtor not only | 
relating to the fact of the payment but also to the I 
acknowledgment of the fact of payment. {Jai LaJ J.) 
J\GTU MAL SaDVSUKH RAI v. c.'haranji Lal 
f AKiu CHAND. 14 Lah. 680 = I.R. 1933 Lah. 158' 
= 141 I.C. 611=-S4 P.L.B. 179= A.I.R. 1933 Lah. ! 
341. ! 

S. 20 ( 1 ), 'Bxo-Viso—'Stgwii'—Areamnr of— ' 

Scribe taking pin f h>m the debtor and ivnitng the fact 
of payment by him and signing ar scribe— Su^ciency. 

Where .9 (the debtor) touched a pen and passed it 
to B and B wrote “22nd March, 1930, S paid Re. 1”, 
subsequently adding his .signature as a scribe which Was 
followed by the signature of the attestor. 


I LIMITATION ACT (1908), 8. 21. 

I Held^ that the endorsement was a perfectly neutral 
I endorsement. It was not signed by anybody. The 
i fact that the person who w'rote it subsequently append- 
i ed his signature amounted to nothing. He signed 
; as scribe ; he did not sign or purport to sign for and on 
' behalf of S. The tact that it contained S's name did 
not amount to signature. It was not signed by the 
scribe on behalf of S. Hence, the endorsement was not 
signed within the meaning of S. 20. {JBtone, J.) Karup- 
payya Thevar z/. Surbayya Thevar. 159 1.0. 
168 = 8 R.M. 456 (2) = 1936 M.W.N. 1082 = 42 L.W. 
611 = A.I.R. 1935 Mad. 1047. 

—3. 21 — Acknowledgment — PleadePs admission. 

Where an admi.ssion is made in a petition made in 
course of his business for the appointment of guardian 
and the vakils of the guardian signed the acknowledg- 
ment, it IS binding, wiiere they were acting on behalf 
of the guardian of the minor, as an acknowledgment so 
as to give fresh starting point. It is immaterial that 
under the vakalatnama, in favour of vakils, no specific 
authority is given to them for acknowledging a debt. 
Neither S. 19 nor S. 21 contemplates that the authority 
to be given to the agent must in every case be an express 
authority. The vakils had done nothing which was not 
necessary to carry on the cases that they were entrusted 
with. 18 All. 384, p'oll. i^Banerji and A'lng^ JJf) 
KAMTA RAI V. RANI JADURAJ KlJNWARI. IR 1931 
All. 603 = 133 I.C. 165 = A.I.R. 1931 All. 398. 

S. 21 — Admission by guardian. 

An admission amounting to an acknowledgment 
within the meaning of S. 19 of the limitation Act made 
by the guardian of a minor appointed by the Court is 
binding on the minor. {James and Agarwala^ J J>) 
RAGE.SHWARI CHARAN SINGH v. biNDESHWARI 
Ch ARAN Singh. 12 Pat. 117 = 142 I.C. 496 = I.R. 
1933Pat. 116 = 13 Pat.L.T. 509 = A.I.R. 1932 Pat. 
337. 

— ' ■ 3. 21 — Executton of mortgage by a person on 
fits 07 vn and on behalf of a minor as guardian — Pay- 
ment of a poi lion of debt and endorsement thereon — 
Acknowledgment by him on behalf of minor, authorized. 

Where a per^on executed a mortgage bond and regis- 
tered it on 9th September, 1909, for himself and on 
behalf of a minor as guardian and made an endorse- 
ment on I8rh July, 1915, of some payment on the 
document when the minor had not attained majority, 
his acknowledgment was proper as he was certainly a 
person authorized within the meaning of S. 21 of the 
Limitation Act. Therefore his acknowledgment of 
19l5 was binding on the person on who.se behalf he 
acknowledged and a decree against him could be 
given. {Ramesam and Cornish^ JJf) ROSAYYA v. 

, PircHAYYA. 67 Mad. 43 = 6 I.R. (Mad.) 113 = 146 
I.C. 654 = 1933 M.W.N. 1016 = 38 L.W. 139 = A IR. 
1933 Mad. 713 = 66 M L.J. 380. 

S. 21 — Implied authority — Debt due by t 7 O 0 

brothers allotted to one at partition — Payment of interest 
by one — Saving of limitation. 

Where a debt is due by tw’o brothers and, on a parti- 
tion between them, it is allotted to one of them, pay- 
ment of interest by such brother will not save limitation 
as against the other brother, unless there is an implied 
or express authority conferred by the partition arrange- 
ment to make such payment of interest. A.I.R. 1929 
P.C. 297, Disl. {Miiter and Henderson^ J J.) JlBAN 
Krista Kundu v. Rai Hari Nath Chose. 147 1 c. 
459 = 6 R.C. 321 = A.I.R. 1933 Cal. 826. 

—8. 21 — Lawful guardian — Hindu mother — 

Power to acknowledge. 
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On the death of the father of a minor his mother is 
not only the natural guardian but also the legal guardian 
under Hindu Law and being a legal guardian she is also 
a lawful guardian within the meaning of S. 21 and can 
as such acknowledge debts. {Btskt'shiujr Nath and 
NaftavuUy, J J.) BECHU SlNGH v. BaLDEO PkaSAD. 
6 I.E.(Ou(lli) 25-146 I.C. 180-10 O.W.N. 188 = 
A.I.E. 1933 Oudh 132. 

— — S. 21 — Lawful guardian — Hindu tnothf^r — 
Power to acknowled ge. 

On the death of the father of a Hindu minor, his 
mother is a lawful guardian and can act under S. 21 of 
the Limitation Act as an agent duly authoriz-ed to 
acknowledge a debt on behalf of the minor. No ques- 
tion arises under S. 21 of the benefit to be derived by 
the minor from his guardiaiPs action in acknowledging a 
debt. The question of benefit is only relevant to the 
original debt. If the original debt is binding upon the 
minor, the action of the guardian in acknowledging it 
merely extends limitation but does not alter the 
character of the debt. In the same way, if the original 
debt is tainted with immorality, and not therefore 
binding upon the minor, the guardian’s acknowledgment 
of It does not change its character. {Shadt Lal^ C, J. 
and Hilton, J,) RAM NARMN SiNGH t/ IlARBANS 
rsiNGH. 1531 . 0 . 23 = 7 E.L. 370 = 35 P.L.E. 661 = 
A.I.E. 1934 Lah. 686. 

- i"S. 21 — *Lazvful guard tafC — Pay nit nt by de 

facto guardian — Saving of It nutation. 

The maternal uncle of a minor was appointed ad 
interim guardian, “for the purpjseof collecting sums due 
to the minor's estate and paying of debts due by the 
estate. Before paying such dues he was to file a list in 
Court of tho$e which he purported to pay and take per- 
mission to pay them." The said guardian while in 
management made certain payments on promissory note 
but he did not obtain the sanction of the District Judge. 

Held, that the person appointed acted as a de facto 
and not as a de i^re guardian in making the acknow'- 
ledgments and that they were not effective, {Rameuirn, 
J.) SUBBAKKA v. VENKATA SETTI. 1932 M.W.N. 
1193. 

S. 21 — Partnership — A'knowUd gment by 

partner in the course of bu'>iuLss — alidity. 

In the case of a going partnership concern llieie is a 
presumption that each partner is entitled to sign an 
acknowledgment on behalf of the firm in the ordinary 
course of business, ijai f^al, /.) KUIJA.S KaM v, 
WiSHAN Singh, I.E. 1932 Lah. 369 11) = 137 I.C. 
771 = 33 P.LE. 684 =A.I.E. 1932 Lab. 456. 

-S. 21 {^--Manager and other numbers liable to 
pay debt — Payment made by manage i — Inference that 
It is on behalf of other members. 

Where a manager and other members of a Hindu un- 
divided family are liable to pay a debt and a payment is 
made by the manager, it may be possible to infer from 
the circumstances that the payment was made by the 
managing member on behalf of the other membei as 
well on the piinciple of implied agency and that in that 
connexion the very fact of his being a managing member 
would itself be a factor of importance, {y aradachariar 
and Burn, L^KSHMl NAIdU v. GuNNAMMA. 

68 Mad. 418 = 1936 M.W.N. 17 = 164 1 0 1053 = 7 E. 
M. 635 = 41 L.W. 94 = A.IE. 1935 Mad. 101 = 68 

M.L.J. 470. , 

S. 21 (2)- PartfiL rshtp — ^*Only'* — Meaning oj , 

The meaning to be given to the word “only" in 
S. 21 (2) is that it must also be shown that the partner 
signing the acknowledgment had authority, express or 
implied, to do so and that in a going mercantile concern 


LIMITATION AOT (1908), S. 22. 

such agency is to be piesumed as an ordinary rule. 32 
Bom. L. K. 201, Foil. {Mtrza, /.) GORDHANDAS 
BaldeodaSz'. Bhulabhai. IE. 1932 Bom. 426 = 
138 I.C. 806 = 34 Bom.LE. 623=A.IE. 1932 Bom. 
316. 

S. 21 (2)— Payment by one debtor — Effect 

against co-dcbtois. 

The payment of interest by a debtor does not save 
limitation ag.iinst his co debtors whos>e agent the payer 
was not. 14 I.C. 128, Appr, ^Costello and Jack, JJf) 
JOGESH Chandra Saha Mvnindra Narain 
[ Chakravarty. 59 Cal. 1128 -^ I.E 1932 Cal. 603 = 
138 I.C. 740 = 36 C.W.N. 487 = 65 C.L.J. 347 = A.I.E. 
1932 Cal. 620. 

3. 22 — Applicability — Joint Hindu family — 

Suit by manager alotu — Amendment adding other mem^ 
bers of family. 

S. 22 has no application wheie, in a suit by the 
manager of a joint Ilindu f.imily, the other members of 
the family are bi ought on record by amendment of the 
plaint. 1? 13. 158, Foil. {Skingnc, J.) Madhgouda 
Babaji V. IlALAPt^A Balappa. 68 Bom. 348 = 36 
BoxnL E. 327=161 1.0. 370 (2) = 7 E.B. 60-A.I.E. 
1934 Bom 178. 

: S, 22 — ApplUihnlity — Suit against wrong legal 

I representative — Proper person added after time — ' 

' Validity. 

I Where the suit was originally instituted within the 
j limitation but a wrong person w.is impleaded as repre- 
' ''eating the estate of the deceased and the plaintiff 
impleaded the right person after expiry of the period of 
! limitation prescribed for the suit, 

Held, that S. 22 applied to the facts of the case and 
; the suit was therefore time-barred. {Skadi f,dl, C, J, 

! and Hilton, /.) NORTHERN BANK OF INDIA, LTD. 

' V. Ramesh Chandar. I.R. 1932 Lah. 292 = 137 I.C. 
89 = 33 P.L.E. 253 = A.I.R. 1932 Lali. 314. 

S. 22 — Applicability — Suit by or against firm — 

i Disclosure and placing on record of names of partners 
, later on — J f substitution or addition. 

I A firm as such has no legal entity, nor is it a person 
I in the eye of the law. It is nothing more than a com- 
I pendious name foi Hie individuals who carry on business 
' in partnership. When therefore a suit is instituted by 
j oi against a firm, it is a. suit by or .igainst the partners 
. who are members of that firm although their names are 
not disclosed in the plaint. If their names are subse- 
quently disclo'«ed and placed on the record, such names 
' are not substituted for the names of persons who are 
i already on the record, nor aie such names added to any 
names i^hich are on the record so as to attract the appli- 
cability of S. 22. Where therefore a plaint is filed 
against a firm consisting of certain persons, it should be 
' deemed as filed against them as existing persons although 
I their names are not disclosed and if the names of the 
I members of the firm are subsequently disclosed, the 
I amendment is merely for correcting a misdescription of 
i the existing per.son and the suit must be deemed to have 
been instituted when the plaint was presented and not 
when it was amended. 7 All. 284 ; A I R. 1924 Cal. 74 ; 
A.I.K. 1925 Bom. 527 ; 17 Bom. 413 and A.LR. 1933 
. Bom. 304, Rel on ; A.I.K. 1928 Bom. 191, Dist. {Rup^ 
chaiid Bilaram, A, / C.) HaMPSON v. JeEWANMALL 
= BROS. 169 I.C. 933=8 R S. 105 = A.I.E. 1936 Sind 
226. 

I S. 22 — Applicability — Suit for possession — De- 

' fendanf s plea of title in idol — Idol impleaded after 
I limitation — Effect, 

1 In a suit for possession of property after declaring 
i that a certain alienation was invalid, the alienee defend- 
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ant iiluafied tliat he held a poilion ot the pioperty on 
behalt ot an idol, he havinj’ tran- fened it to the idol. 
The idol was lln-i taller impleaded, but only after the 
peiiod of limiution had expired. 

lit'ld, S. 22, apidied to the case and that liie suit as 
against t!u' idol bailed by limitation. {Ai^ancal*i 
and Siiunder., JJ ) N.MN l.AI. zo MT. BlNDK 

SHW.Aki 1)A1. 15 Pat.L.T. 696. 

S. 22 — Appluability -Suit i?n piofnicsvt y note — 

Relief iii^uinst Tmtiot's ussits tn dtf endaiit' ^ hands asked 
for — Amendment n'^kini; reluf against defendant per 
sonally alloiocd. 

VVlieie in a suit on a iitoiuis.sary note signed by a 
person on Ins own behalf and as guatdi.tu of aininoi, 
only relief against the .is'ieta of the minoi in the guar- 
diun*s hands w'as asked for but sul)''etjuenlly an amend 
menl claiming relief .igainst the guardian personally was 
allovvid 

II eld y that the edect of the amendment v\ is not to add 
a new pemon as dehmdant but to alter tlie ground on 
whii h a peison alrt.idy a defendant was to be held liable. 
Consecpientiy ome tlie amendment was allowerl, S. 22 
did not apply, (ll^als/i, J,) SKSHACJIKI Ra<) 1 ', SKSHA- 
GiKi RAO 164 I.C. 682-7 E.M 452-1934 MW. 
N. 854-AIR 1936 Mad. IbO. 

■ S. 22 — Award — Application for filuii^ in Com t 

— Trans post ii on of pai tf es beyond li m t tat ion — Pt run s - 
Sibil tty. 

Where, in an application for filing an avvaid, one of 
the patty lespondtuts \n whose favowr also the award 
had Ijetn made applied to the Couit to be transposed as 
atiphcaul but it appeared that the pi uod of limitation 
for his hling an appUcatnin had already expired. 

//»/</, that the Couit could transpose the party and 
that the mere transfer did not ainouni to a fiesh appUca 
lion so as to create a bar of limitation against him. 
i^Sulaiman, A.C*/* and Patpai^ /,) MANdAI. SKN 
Pkao 1)\s. IR. 1931 All. 650 -*133 1.0. 410 1931 
A.L.J. 863-AI.R. 1931 All. 725. 

S. 22 — Joint promt 'ce^ — Smt by one of scTU'tal 

U'i^al iepn'StniatnL\ —Dec tiv fot shate, 

Wheie one of tile h g.d leprc'-entalivt-'t insiitutcd a 
suit for the leiovtiy of the whole amount and the otln i 
legal rcpie.seiitalive, on ohjeciifjji being taken was made 
a plaintilf and the plaint w.i> anuiuled, the cltTiee 
gi.Mped foi half the amount due in favoui of the leg d 
lepiesentative who originally instituted the suit is not 
open to any valid oiijection. 

Quaeie. — W'hether the whole claim should have been 
dtiieedin his favour. {Jai faf J,) KlIAIKA'I'll 
SuMirc Diwan SiNriH. 141 I.C. 190 IR. 1933 
Lah. 66-34 P.LR. 508-A.IR. 1932 Lah. 662. 

S. 22- suit — Impleadine^ pmsne moit- 

^^ai^oe aftet \2 — Pat\ 

If a mortgig..o sue^ the mortg.igoi for a.ile ami then 
after Iheexpiiy of 12>ears fioin the dale of the moit 
g.ige impleads a iHibre nioitgagee, his suit as against * 
that moitg.igee is liarred by S. 22. {Jackson\ /.) 
IblASKARUNNl BaNGAKU ro I’UNNAVYA. 1932 M 
W N. 330. 

— 22— Hiio aefendant* — Hindu joint family 

— tepresentin'^— Inclusion ct oihct members 
as patty defend ants snbsetjncntly — Par. 

If paitRs are edeciiveiy u presented through tho^e 
whose actions bind thtm, so that a decree passed 
against them is binding on sm h paities, a specific mem- 
tion of the name of suth paity subs(,(juenlly made in 
the title of the suit cannot be legauled as addition of a ■ 
new defendant for the puiposos of limitation. Rule ■ 
applied to the case of mcmbeis of joint Hindu family 


sub.stquenily impleaded as parties to a suit in which 
they were effeciuely repiesented by the manager. 
{PitUan and Niamatullah^ J J.) BanWAKI SiNGH v, 
SAKHkAj SINGH. 135 I C. 248 - l.R, 1932 All. 72- 
1931 A.L J. 421- A I.R. 1931 All. 585. 

S. 22 — Partnership — Suit f or aecomiis against 

ofit pill t tier only — Other pirtnets added as pat tie's alter 
pi ) i od of limit it I on . 

When a partner '*ues only one of his partneis for 
acLounts ot partneiship and the other iiailnei.s are 
added after the period of limitation has elap.^eil, the suit 
must be dismissed. 1-1 Gal. 791 and 8 I*. U. 1880, Ref. 
i Adon and If aveliwall a, AJd.s) PaHI.OOMAL v. 
l‘AK‘AM ANANI). I R. 1933 Siud 163-= 143 I.C. 900 = 
A I.R. 1933 Sind 121. 

S. 22 — Proper but not necessary pat ly — Joinder 

after e.xpiry of limitation — Permissibility, 

When a suit can be, and is, consliliited without 
joining ceitain peisons as parties, and they are siibse- 
cjuenlly aiUled as paities toi the benefit of the defendants> 
to ensuic them against fuilher litigaiion the suU should 
proceed though they aie added as parties after the 
expiiy of the period of limitation and the C'ouit should 
aw.inl such lelief a.s may be given in the suit a 5 framed . 
lo such a case the pjovision.s of S.22 do not apply. (Case- 
law reviewed.) {Afitter and McNair, JJ.) SKCKKTAKY 
OF SfATK V Dhikicndka Nath Koy. 151 I 0. 1076 
-7 R.c. 211-38 C.W.N. 409-59 C.L.J. 295 - A.X. 
R. 1934 Cal. 187. 

8. 22 — Scope — Appltcabihty — Procccdmjts under 

(). 21, A\ 101, c\ P. Code. 

S. 22 is cemfined to suits under K. lOl and does not 
5tpply to application under K. 101 ; the proper article of 
limitation to ajrply to such .ippll'ation is Art. 165. 
(Panchndge, J.) INDUBHUSIIAN OaS r. HAHI 
Charan Mandab. 58 Cal. 66- I.R. 1931 Cal. 683 
-132 I.C. 631--A.I R. 1931 Cal. 385. 

S. 22‘-Sropt ' — S ubditniion of plaintiff — Power 

of Comt — Limitalioii . 

Tlie Couit under O. 1 , K, 10 (1), C.P. Code, will sub- 
stitute a light plaintiff in the place of a wiong one, in 
the Case of a bona fide' mistake, only if on the dale on 
such substitution the light to sue is not baited undei 
S. 22, I.iinitatiuu Aet. {^lieaumont ^ C.J, and Parlee, J.) 
KkisHxNaji Shivaji 7f. IlANMARKDDi. 58 Bom. 636 
= 153 I 0. 800 =7 R.B. 265 = 36 Bom.L R. 814- A.I. 
R. 1934 Bom. 385. 

S. 22 — Suit against dead person — Application to 

biing on record legal representatives not valid — Deduc- 
th'u of intfjival — Not permissible. Ste LlMli'A'llON 
Acr, S.s. 14 anj) 22. A.I.R. 1933 Mad. 454. 

S. 22 — Suit by Pivtneis — Subsequent declaration 
naming ficAi partnei — Ii,\ptry of limitation — Proce- 
dure. 

Under O. 30, K. 2, C P. Code, once paitneis have 
been dtcl.iiccl, the persons whose names have been 
declared aie to be regaided as parlies to the suit. 
Theie is however nothing to prevent a parly from 
making a further declaraPon the efleci of which might 
afterwards fall to be conbideied by the Court. But if it 
U made after llio period of limitation has elapsed, it 
would be of no eft Out and the Court would regard the 
suit as being one by the parties, whose names were 
originally dtclaicd. {Ameer Ah. J.) BHAIROBUX 

Mangilal Oeokakan. 60 Cal. 1217 = 149 I.C 
22= 6 R.C. 550 = 37 C.W.N. 1105 = A.I.E. 1934 Cal. 
253. 

S. 22 — Sint on pronote against wideno of deceas- 
ed exeeutant as his legal i eprcsentative — Daughter and 
daughter's son clitmtng under null of dectusid, added 
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LIMITATION ACT (1008), 3. 22. i 

paf ties subsequent to expiry of limitation — Suit^ if ^ 
liable to be dismissed against them. 

In a buit on a promi^boiy note brought ag.iinbt the | 
widow of the decea-.cd executant as his Itgal lepiebtnta- 1 
tive, it' \^as pt/mted out by her that the dei eased died ' 
leaving a vNill undei which her daughter and daughter’s 
son w’tre interested in his piopeity. I'he jdaintiff then 
amended his plaint and made them jiarties but by that ^ 
time the promissory note had litcomc Ijarred. i 

Held, that tlie added parties could not rely on S. 22 
as the estate was sutti( iendy repit^'t ntcd by the widow 
in the suit as it was oiiginally constituted and as siuh 
they were potentially parties to the ‘^uit and lould not 
be said to have been added as paiti.-s only when their 
names were actually entcied on the leroid aftei the' 
amendmiMit, and that the suit, therefore, coukl not be | 
dismissed again.^t them. {Madhaian Natr, J ) A 1)1 
Lakshmi 7'. Durcamma. 159 I.C. 129 = 8 B.M. 449 
-A.I.R. 1936 Mad. 737. 

S. 22 (1) — Addition of iitio p'liites — Snti bnrud \ 

against thim on the date of addition — Hilief agatnd ^ 
others already on record — Effect on. , 

S. 22 lefeisoiily to the paities subsequently added ; ' 
the suit cannot fail as against the original defendants, 
merely because the plaintiffs may have lost their remedy ! 
as against the newly added defendants unless such a ; 
result follow’" from the nature of the suit. {iVadm, /.) > 
Bishambekda.s r/. Hkiji.al. 1351.0. 423 = 1 R. 1932 j 
Bom. 71=:^ 33 Bom L.K. 1385- A I R 1931 Bom 
590. ! 

— — S. 22 (fi)— Applicability — Amendment iharisiini:^ ' 
capacity of defuiiant^ in which relief was sou i^ht. j 

Where a .suit is originally brought against the deftn* i 
dants as members of a joint undivided family and sub- ; 
sequently the plaintiff was allowed to amend his plaint , 
by adding an alternative ( laim against them as partners, 
there IS no change in the '^pei sona” of the parties but , 
only a change in the basis on whicfi the same paities i 
were sought to be held lialde and with reference to them, ' 
they ( aiinot be (Itemed to bo newly added undei S. 22. ; 
27EomL.K. 1122. iS M. 417; 51 Cal. 845, Foil.' 
{IVeidta, J.) blSHAMHRUnA.S zc llKIJbAL. 135 LO. ' 
423 - I R. 1932 Bom. 71 -=33 Rom.L.R. 1386-A.I.R. ! 
1931 Bom. 590. 

S 22(1) —Applicabtlt'y—Siiit by one co-sharer ^ 

for ai/cais of rent — Other co-sharers tvi pJ eaded os pro 
loTiwx Jefenit ants and subsequently transposed as defen 
dants. 

Wheie in a ‘'uit by one co .sharer for recovery of his 
8 annas share of the arrears of rent, the other co sh.iiers 
wei e impleatled as pro fo>ma defendants and sub'-e- ' 
quently transposed as plaintiffs and on payment of > 
Court fee^ claimed their respective ‘^haies also and the 
defendant contcialed tliat the claim of the otheis was , 
haired on the date of transposition. i 

Held, that the case was governed by S. 22 (I) and ■ 
that theie was no question of a bar by limitation. ' 
{A'ulwant Si/iay and Ecroipe, JJ.) Ka.MHEAS Tk.Waki 
V. Akhaukt Raj Mohan Sahav. IR. 1932 Pat. 243 i 
= 139 I C. 535 -13 Pat.L.T. 392-- A.I R. 1932 Pat , 
304 . : 

S. 22 (S)— Applicability— Transposition of de- 

fendant as plaintiff. \ 

If a party already on the lecord is transferred from 
the category of defenclant to that of plaintiff, the provi- 
sions of S. 22(1) will not apply ; sub Cl (2) provides 
that the change of position will not affect limitation. : 
(Curgenven, /.) KOMAN NaiR v. MOOLACHERI 
NAlv. 154 1 0 747 = 7 B.M. 481 = 1934 M.W.N. , 
1396 = 40 L.W. 900 = A.I.R. 1935 Mad. 96. I 


LIMITATION ACT (1908), S. 23. 

'S. 22 (1) — Suit on mortgage — Iruol\eiicy of 

mortgagor deftndant — Addition ot Olheial Ktceiver — 
Limitation. .-Vtc’ RKOVINCIAL INSOLVENCY ACT, S. 28 
(2). A.I.R. 1935 Lah. 316. 

S. 22 (2"^— Applieabi/i/y — 7'ransposttion of ie- 

fendant as f I amt iff — Ilamtiff and defendant haling 
diffet ent i a Uses of a I tion. 

Cl. (2) of S. 22 IK) doubt says that the bar of limita- 
tion which may aiisc under Cl. (l)of the section, when 
a new pl.rintut tii a luw’ iN ttuilant is substituted or 
added, will not apply to a ciue where a plaintiff is made 
a deftndant or a di tendant i^ made a pl.iintitf. But the 
piovisicns of S. 22, Cl (2) can he , vail<’d of only in 
ca'-ts where the plaintiff and the dettndant have a joint 
cause of action and not when then causts of action are 
different. {Madhaian iXau, J.) El' K lAK ARliPPAN 
('HEITI TL MoriAVTA Mijdm.i. 166 I.C. 466=8 
R.M. 6 = 41 LW 177=1935 M.W N. 210 = A.I.R. 
1936 Mad. 240 -- 69 M.L. J. 30 

S. 22 (2 )— — Suit in time' — T t ansposttion 

ot dt fendant s as plat mi ft after limitation — Effect. 

AVhtre a '"uit IS inslilultd in lime, but two of the 
defendants aie made pl.iintiffs after the period of limi- 
tation for the suit, the i a'-e is covered by S. 22 (2) and 
theie is no bai of limit. ilion as icg.iids the claim of the 
tian^posed partiis. {Sni astava, C.J. and 'r/iomas, J.) 
Bhacjat Mapho Eka.‘^ai>. 10 Luck. 203- 151 
I.C. 462 = 7 R O. 127- 11 O.W.N. 1071 = A.I R. 1934 
Oudh 462. 

' S. 22 (2) — T ransposttun of paities — Ear of 
limitation , ij matenaL 

The transposition of pro fonna defendant into a plain- 
tiff cannot he disallowtd on the ground that it would 
affect limitation, situ e the objet t of S. 22 (2) is to pro- 
vide for ('ascs of this nature. {Maepherson, J .) DFVJI 

Goa V. Trichmji Jivanlas. 149 I.C. 760-^-6 R.P. 
647 = 14 Pat L.T. 252 = A.I R. 1938 Pat. 239. 

S. 23 — Applicat'ility — ^'‘Continuing wrong** — 

Sint to set aside oidii under S. 147, Cr.E,Code — 
[ imitation. 

A ‘‘Uit to set aside an oidei passed under S. 147, Cr. 
P. Code, clireiAing that no organised proiession of cer- 
tain coiiiniunities should pass along certain ‘-tiects until 
a ( ivil Court had declared that theie was a right to do 
so, ib gov( rued by Art. 120 of the I imitation Act and 
will be barred unless instituted within si.x ^ears of the 
date of the order. S. 23 of the Act d(»es not apply to the 
‘-iiit as lliere is no “ct/iUmuing wrong” caused by the 
defendants. {Curgeni'tn and King, JJ.) VONNU 
NADAR V . Kumaku Keddiar. 69 Mad 75 = 161 
IC. 663 - 8RM. 837 = 42 L.W. 699 1935 M.W.N. 
634 - A.I R 1936 Mad. 967 = 69 M L. J 739. 

Ss. 23 and 24 — Applicalnlity — Obstriution to 

"eoaicr-courst — If a continuing cause of action. 

In view of the illu'-tralion to S. 24, in re-pect of inter- 
ference with a W’attr course, the party injured has a 
continuing CHu^e of action. Wlitther tlie principle of 
continuing wrong as laid down in S. 23 can be 
applied to obstrvn tion to a light of way or not, it un- 
doubtedly applies to casts of interference with a water- 
course. Although it has sonietirnL.s been stated gene- 
rally that whenever a permanent state of things has been 
brought about ).)y the defendant, there is no scope for 
the application of S. 23, the theory of a permanent state 
of things being brought ab«)Ut can have no aptilicalion, 
when it is brought about on the defendant’s own land. 
In .such a case, the doctrine of title by adverse pos.-es- 
sion will not apply. When there is interference with a 
flow of water, in whatever manner the interference is 
effected, S. 23 will apply. (Earadachanar, /.) 
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LIMITATION ACT (1908), S. 23. 

Muthalagappa Cheitiar V. Navaneetheswaka 
Gurukkal. 168 I.O. 987= 8 R.M. 393 = 1935 M.W. 
N. 638=42 L.W. 183 = A.I.R. 1936 Blad. 668 = 69 
M.L.J. 42. 

— — S. 23 — Applicaht/ity — Right to irrigate from 
kuhl. 

The right of proprietors of a village to irrigate from 
m kuhlvh a lecurring right to which S. 23 applies. 
(/rvi/ig ami Latifi, F, Cs,) RAM SiNGH v. SaDHU 
Ram. ISLah.L.T. 22. 

S. 23 — Building house — Interference with light 

and air of another’.** house — Decree for injunction — 
Execution — Limitation. See LIMITATION ACT, ART. 
181. 37 P.LR. 676 = A.I,R. 1936 Lah. 702. 

S. 23 —Conti nni ng wrong — F, 1 1 / list vc occupation 

of building meant for common purposes. 

The exclusive occupation of a building meant for 
common purpose-, as distinct from a building meant for 
religious purpohcs is not a continuing wrong. {Dalip 
Singhy /.) VVaDHAWA ALLAH DiTTA. I.R. 1932 
Lah. 163 = 135 I.O. 681 = 33 P.L.R. 180 = A. I.R. 
1932 Lah. 220. 

■ -S. 23 — Continuing wrong — Inter f t rence 7vith 

right of 7vorship — Recurring time limit. 

In A suit alleging interference with the plaintiff's right 
of worship on a holy hill and claiming relief by way of 
injunction and declaration in respect of charans or foot- 
prints of saints which the defendants had removed and 
replaced by charans of a different type abhorrent to the 
plaintiffs. 

Held, that the suit was not barred by Art 120 as the 
act complained of was a continuing wrong and that 
under S. 23 of the Act a fresh period began to run at 
every moment of the day on which the wrong continued. 
\sir John irallis.) IIUKUM ChaND zi. MaHARAJ 
Bahadur Singh. 60 I. A. 313 = 12 Pat. 681 = 35 
Bom.L.R. 990 = 68 O.L.J. 66 = 14 Pat.L T. 669=38 
L.W. 308 -- 1933 M.W.N. 882 = 1933 A.L.J, 1325 = 
I.R. 1933 P.O. 187 = 144 10. 346 = 37 C.W.N. 1021 = 
A.I.R. 1933 P.O. 193-66 M.L J. 163 (P.O.). 

I'R. 1V34 P. 34 (35) ] 

S. 23 — Continuing wiong — Obstruction to pas- 
sage 7vay. 

Where the plaintiff has a right to use the land on 
which certain sheds have been erected, as a passage and 
those sheds are obstructing hi^ passage way, there is a j 
continuing wrong and a suit for declaration of plaintiff’s \ 
right to use the land and for removal of sheds is govern | 
ed by S. 23. {^LortAVilhams and Jack, JJ.) SaRAT , 
Chandra Mukherjee v, nerode Chandra ! 
MUKHERJEE. 166 1.0. 390 - 7 E.O. 703-AI.K. 1 
1936 Cal. 406. 

— 8. 23 — Continuing zvrong — Obstruction to right 

of way, 

A wrongful interference with a public right of w’ay 
constitutes a nuisance and is a continuing wrong within 
the meaning of S. 23. {Kuhoant Sahay, J.) BhaGWAN 
DUTT ASARFI L\L MAUTA. 6 I.R. (Pat ) 260 = 
146 I.O. 408 = A I.R. 1934 Pat 34. 

S. 23— Continuing 7(frong—Ordi r under S. 146, 

Cr, P, Code — Suit to contest — Limitatioft. 

An order passed by the Magistrate under S, 146, Cr.P. 
Code is, wheie it is challenged, a case of continuing j 
wrong and under S. 23 and the right to sue accrues from 
moment to moment so long at the attachment lasts and j 
the suit cannot be held to be barred by lapse of six | 
years from the date of the order. t^Kuhvant Sahay and j 
Afaepherson, JJ,) JukawaN SINGH v, KAMSAREKH * 
Singh. 12 Pat. 261 = 149 I.O. 661 = 6R.P. 620(2) | 
» 14 Pat.L.T. 113 - A.I.B. 1933 Pat 224. | 


LIMITATION AOT (1908), S. 26. 

— S. 23 — Continuous breach of duty by directors — 
Aft s feasance proceed i tigs — Li mitati on , 

An omission by directors to come to any conclusion 
whatsoever on an important piece of business duly pro- 
posed for the decision of the Board is a breach of duty 
which continues as long as the decision deferred and 
the starting poir» of limitation is governed by the third 
part of the time clauses in Art. 115. Ferrer s, J, C.) 
Karachi Bank, ltd. v, Shewaram. IR. 1933 
Sind 147 = 143 I.O. 713 = A.I.R 1933 Sind 103. 

■ ■ - S. 23 — Property in possession of temple — Each 
denial is fresh invasion ami affords fresh cause of 
action. 

Where the propeity in dispute has throughout been in 
j possession of ihe temple, each denial of title of the 
i temple to the property in dispute is a fresh invasion of 
its right and affords a fresh cause of action to establish 
its title to the propeity in di‘<piite. 8 Lah. 22, Foil. {Jai 
ImI ami Agha Haidar^ JJ,) RaM I^aL v. ThaKURJI 
Mandir. 6 I.R. (Lah.) 176 = 146 1.0. 136=A.I.R. 
1933 Lah 920. 

S. 23 - Scope — Successive causes of action not 

foreign to S. 23 and Art. 116. See LI.MITATION ACT, 
Art. 116 . A.LR. 1931 Pat. 286. 

S. 23Surety for fudgment-dehtor undertaking 
to produce him on each date of hearing — Failure to pro- 
duce him on cetiatn date — Execution proceedings termi- 
nating after several subsequent hearings — Execution 
j against surety — Limitation. 

I A surety for a judgment-debtor undertook to produce 
j him on each date of hearing and further stipulated that 
in case of default he would be liable to pay the whole 
amount due under the decree. The surety failed to pro- 
duce the judgment-debtor on a certain date. The execu- 
tion proceedings subsequently diagged on for several 
hearings and then came to an end. An application for 
execution was filed against the surety exactly three years 
after the date when the execution proceedings ter mi 
nated. 

II eld y that S. 23 had no application as it w’as not a 
; case of continuous breach of the surety bond and that 
j the right to apply for execution against the surety 
, accrued when the surety failed to produce the judgment- 
I debtor on a certain date and that counting the period 
! from that date, the application was clearly time barred. 
(^Agha Haidar y J,) JALAL DiN v. MeHANGA RaM. 
153 I.O. 459 -7 R L 446 = 37 P.L.R. 72 = A.I.R. 1935 
Lah. 174 (2). 

S. 24, III. — Scope and effect of — Obstruction to 

water course — Suit for injunction — Limitation — Starting 
point — If continuing cause of action. See LIMITATION 
Acr, Ss. 23 and 24. 69 M L. J. 42 . 

— S. 26 — Bond — Six months fixed for payment — 
Date fixed as per Knar Puran Afasht 1332 F — Limita- 
tion period — Instruments deemed to be made with refer- 
ence to Gregorian Calendar, 

Blaintiff sued for on registered bond for Rs. l50 e.xecut- 
! ed by defendant on l6th April 1924. The bond provid- 
I ed for payment of money in six months, the date being 
I fixed as Kuar Sudhi Puran Mashi 1332 which corre- 
I sponded to 13th October, 1924. The suit was filed on 
l5th October, 1930, and was dismissed as being beyond 
limitation by two days. 

Heldy that all instruments should for the pui poses of 
limitation be deemed to be made with reference to 
Gregorian Calendar. The date of the Fasli year is a 
movable date with reference to the Gregorian Calendar 
and therefore could not be taken as the date of payment 
with reference to which limitation should be calculated. 
Date of payment should be calculated as six months 
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LltlCTATION A0T(1908). S. 26. 

from I6th April, 1924, and as limitation in this case was 
six years, the suit was filed one day before the limita- 
tion expired. {Nauavutty, /.) PULAI RAM SaN- 
CHiT Misir. 134 1.0. 601=I,E. 1331 OudU 393= 8 
O. W.N. 834 = A I.E. 1931 Oudh 367. 

-—3. 26 — 'Effect — Saving of limitation — Burden 
of proof. 

Under S. 25 a promise to pay a time-baired debt is 
valid if it is made in wriling and signed by the pet^on to 
be charged therewith. The onus of proof lies on the 
plaintiff to show that his case comes within the period 
of limitation on account of such acknowledgment, 
(^Mukerft and Bennet, //,) GiRDHARI LaL v, BiSHUN 

Chand. 54 All. 506 = 140 I.O. 783 = I.R 1933 All. 26 
= 1932 A.L.J,279 = A.LB. 1932 All. 461. 

— — S. 26 — of right'' — Meaning. j 

The term “as of right** is not synonymous with 
“rightfully*' but signifies enjoyment by a person in the j 
assertion of a right. It is enjoyment had, not secretly ) 
or by stealth or tacit sufferance or by leave or favour or 
by permission asked from time to time on each occasion 
or even on many occasions of using it, but an enjoyment 
had openly, notoriously without particular leave at any 
time, by a person claiming to use it without danger of 
being treated as a trespasser, as a matter of light. l5 
B.L.R. 361, Rel. on. {7'ek Chand and Agha IlatdarC 
//.) Ram Sarup ?/. Abdul Haq. 12 Lah. 741 = 
1351.0. 51 = I.R. 1932 Lab. 35 = 33 P.LB. 139= i 
A.I.R. 1931 Lah. 395. 

— S. 26—“ As of right'* — Meaning — Partition'^ 

Twenty years* cut oyment of nght not it’serz>ed— ‘Effect. 

The words “as of right * in S. 26 mean nice ?</, nee 
ciam, mec precaito. Tw^enty years* enjoyment of a 
light to light and air after a partition, which however 
(lid not reserve such a right, is enjoyment “as of right.’* 
{Ranhn, C,J ami Pearson, J,) JOTJNDRA MOHaN 
MlTTER V. FROBODH KUMAK DUTI*. 59 Oal. 260 = 
138 1.C 193 = LB. 1932 Cal. 434 = 36 O.W.N. 963= 
A.I.R. 1932 Cal. 249. 

S. 26 — Eai>ement — Acquisition — '"‘As of right" — 

Evidence as to — User without interruption — If user as 
of right. 

An open user continued w’lthout interruption for more 
than 20 years and not shown to be attributable to 
permission or .‘ufference on the owner's part is puma 
facie evidence of enjoyment as of right within the mean- 
ing of S. 26. It is not necessary to the plaintiff to 
adduce or lead evidence to prove that he bad been using 
as of right. {Agha Haidar, /.) BJSHAN Das v. 
Behari Lal. 157 I.C. 871 = 8 B.L. 165 (2)=A.I.R. 
1935 Lab. 937. 

S. 26 — Easement — Continuous enjoyment for 

twenty years — presumption as to— If arises from prior 
enjoyment. 

There cannot be any presumption, in the case of an 
easement, that what was the state of facts twenty 
or thirty years ago has continued since. The Jaw only 
provides that an easement is established when and only 
when it is shown that there has been a continuous enjoy- 
ment, and when it is necessary, as the Jaw requires, to 
prove that fact, no presumption can possibly arise. 
{IVort, /.) JaNGBAHADUR SlNGH V. THITHAR 

Singh, 165 I.O. 966 = 7 B.P. 663=16 Pat.L T. 192 
= A.I.B. 1935 Pat. 188. 

— ~S. 26 — Easement of light and air — Window and 
in the ownership of person claiming-^ Right if affected. 

The subject-matter of S. 26 is the access of light over 
defendant’s premises into the plaintiff's building. The 
fact that the window through which light passes does not 
belong to the plaintiff is immaterial. ( Rankin, C,J, and 


LIMITATION ACT (1908), S. 28. 

Pearson, /.) JOTINDRA MOHAN MiTTKR v. PROBODH 

Kumar Duit. 69 Oal. 260 = 138 I.O. 193-=I.K. 
1932 Oal. 434 = 35 O.W.N. 963= A.I.R. 1932 Cal. 249. 

S. 26 — Easement — Right of fishery in gross. 

The right of fishing on another’s water either by him- 
self or by hired men on payment of a fee per head ot 
men employed is not such a right as can be acquit ed by 
prescription. 9 C. 693, Ref. {Mnkcrft and Bartley, 
//,) BKAJENDRA KISHORE ROY CHOWDHURY V. 

Bama Charan K^ivarTa. 146 I.O. 427 = 6 I.*- 
(Cal.) 223 = 37 O.W.N. 18 = A.I.R. 1933 Cal. 689. 

' S. 26 — " Intel 1 uplton " — Meaning, 

In India, an “interi jption'' to ho effective must result 
in actual di^contiiuMiu'e of the enjoyment of the right of 
the claimant. l7 Q K 26/ , lO ('al. 214 ; 31 I.C. 528, 
Ref. {Tek Chand and Agi lindai , J J,) RaM SARUP 
c'. ABDUL Hao. 12 Lah 741 = 135 1.0. 61 = I.B. 
1932 Lab. 35 = 33 P.L.B 139 -A IB. 1931 Lah. 396. 

S. 26 -—License— Use 1 hy pu'scriptien , 

Where the gfrant is in the n.diire of a license and not 
of an easement, tight of UNcr by pi e^icription cannot be 
.acquired by prescription. {Almond, J. C, and Mir 
Ahmad, A. J,C.) 8 \VED GaLUN ShaH v. NaWAB 

ALI. 162 I C. 141 = 7RPesh.44 = A.I.E. 1934 Pesh. 
96. 

S Peaceable**— Meaning. 

All that the word “peaceable” in .S. 26 means i.s that 
the plaintiff who claims to be the dominant owner has 
neither been obliged to resort to physical foice himself 
at any time to exeicisc his nght within 20 yeais expiring 
within tv\o years of the suit, nor had he been prevented 
by the use of physical force fiy the defendant in his enjoy- 
ment of such light. The person whochiinis a right over 
the property of another must not have deprived him of 
that light by the use of force or secretly. The word 
“peaceably** qualifies the verb “enjoyed.” A mere denial 
by the defendant of the plaintiff's alleged right and his 
unsuccessful attempt to have this right negatived in 
Courts of L.iw, does not affect the plaintiff’s acquisition 
of easement. 31 I.C. 528, Kel. on ; 49 I,C. 963, Ref. 
{Tck Chand and Agha Haidar, //.) RaM SaKUP 
ABDUL Haq. 12 Lab. 741= 136 LO. 61 = I.R. 1932 
Lab. 35=33 P.L.B. 139 = A.I.E. 1931 Lah. 396. 
— S. 26 — Presumption of grant— Applii ability of 
Engli s h Rill e . 

In cases of easements .icqiiired by pre-^cription, the 
English Law presumed a giant and its accidential loss 
due to lapbe of time. In India, such a presumption is 
not nece.ssary as the right clepenils on positive enact- 
ments, c." , S. 26. {Tck Chand ami Agha Haidar, Jf.) 
Ram Sarup v. Abdul Haq. 12 Lah. 741 = 136 I.O. 
51= I.R. 1932 Lah. 35 = 33 P.L.B. 139 = A.I.R. 1931 
Lah. 396. 

— — S. Right to fish — Acquisition of easement. 

A mere right to fish not excluding the rightful ownei 
is a profit a prendre and falls within the definition of 
easement given in S. 2 (5) of the Limitation Act and 
may be acquired by 20 years' uninterrupted enjoyment 
under S. 26. {Fazl Ah, J.) RamhaRY PaL v, NlDHl 
MAHANTV. 6 B.p. 473=1481.0. 431= A.I.R. 1934 
Pat. 420. 

— — S. 28 — Adverse possession by widow — Title 
acquired by — Devolution of property. 

A title acquired under S. 28 of the Limitation Act, 
through adverse possession by a widow, who claims and 
holds a widow’s estate, inures to the estate of her deceas- 
ed husband and it descends upon her death accordingly . 
Where a Hindu widow became a convert to Mahome- 
danism, married a Afahomedan and continued to hold 
the properties of her former Hindu husband, 
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//<?/</, that the effect of the re marriage was to cause a 
forfeituie of her rights in the estatL of her first husbiiiul, 
that her po^‘«e.ssion thereafter \Nas unlawful, but tliat 
the re ni.ini.ige could not enlarge her e-tate into an ab-o 
Jute one. 'i’he ctfect <i[ ('ontinued po.^o'ision for over 
twelve >e.irs was only to pei fe(.t her title to a widow's 
estate v\hich inured to the e^tate of her Hindu husband 
and devolverl on his next heiis. 5l I. A. 17 1, Kel ; A. I R. 
1925 All. 2f)9 : A.LK. 1927 All, 174 and A.l.K. 1929 
Hah. 327.UUI llLah. 424, Foil, {//asnn, C./. and 
Ihshi'shiHir Nath,/) FaKH.VI I r/. RAM FRAS.aI). 7 
Luck. 320 -141 I.O. 831 = 1 R. 1933 Oudh 88 = 10 
O.W.N. 21-=A.IR. 1933 Oudh 92. 

— -S, 28 — Applicability — Cases under C ,P , Tenancy 

Act, 

S. 28 applies to cases under the C. P. Ten.nvy Act 
under provisions of S. 104 of the Act. The landlord can 
therefore eject one party to an exchange becau'-e he must 
be considered a trespasser as against the landlord and 
not a liensee of the original tenant, wh(tse rights have 
been determined by tlie provisions of S. 28. {Staples, 
A.J.C.) .SUJATKHAN v. NAZAFALI. 30 N.L.R. 208 
= 6a.N. 200-148 I.O. 733-A.I.R 1934 Nag. 61. 

S. 28 — Appiicabtlity — Local laws, 

wS. 28 cloe.s not in terms apply to ca^es under special 
and local laws ; but the principle underlying it is of 
general application and can be applied to cases governed 
by local laws. ( Tck Ch and and Skemp, J L ) KaRTAR 

SiNdH z/. Kharkha. 160 I.C. 1000-8 R.L. 651- 
A.I R. 1936 Lah. 787. 

“^S. 28 and Art. 139 — Appheahthty — Mort}iage 
and lease back-— Suit for money after detet mination of 
lease — Liniitatu n. 

A mortgagee of inclwarain interest in ceitain land 
leased b.ick that inteiest to tlio mortgagor.s under a lease 
for u term of years. The tenancy teimmated, hut the > 
moitgagee as landloid did not sue within twelve yeais ; 
for reeoveiy of pussessitin, but attci 12 years, he brought i 
a suit for ins moitg.ige money and for jirofits for 3 yeuis 
prior to suit. It wms found that the mortgagor lessee 
had not been jj.iying any rent to the inoitg.igee. i 

Jleld, tli.it by the ojicialion of S, 28 re.ul with 
Art. 139 of the Limit. ition Act all the rights of the mort- 
gagee .IS I.iiiillord had beianne extinguished, and that the 
suit w.is baried. 

II eld , f u? tlur , \\\,\\ .\it. 131 coukl not be applied to 
the case. {Seasley, C.J.and If in it, /.) AMHNLAM 7'. 
ITriakaruim’an CuKi rY. 157 10. 669--41 L.W. 
398 - 1936 M W.N. 207- A.I.R. 1935 Mad. 377. 

— -j-S, 28 and Art 47 — Applaab/l/ty —0/d( r under 
S. 145, C/. P. Code — Suit after three yeais — Parties 
and atea tn dispute not bomC'—Plffect 

In pioceeding's under .S. 145, Ci. P. Covle, thtie w.is 
a dispute about cto[)'^ and posses'^iiin <^f the crops was 
delivered to one of t lie pat I ie-x, hut not po^sexMon over 
the fields on which the iiop.x weio. 'Phe partich to a suit 
instituted after tinee yeais fioiii the d.ile ot the order 
in those proceedings were not all of them p.'irties to the 
said proce« cliiigx. It w.is apo n')t pio\ed that the area 
tlie fields m lii^pute in the suit was the subject-matter 
of ilic pi ior di-pule. 

Held, the xiiit W.IS not b.iried under Ait. 47 and S. 28 
of the 1/unit.uioM A<t. {Nanai'uity and Phorn is, //.) 
Kam Din r Sinu.m t-. Mon \mmai) Nazir Kuan. 152 
I.C. 180-7 R.O 191-18 RD. 490-11 O.W.N 1165 
- A.I.R. 1931 Oudh 419. 

^S. 28 and Art ^l—Appluability-^Ouiei under 

S, 145 (6), Cr. /\ Code- -Suriessful paily deprived of 
po\ sesiton by it ran r afici thi,, yeaii — Subsequent suit 
b V unsuccessful pat t) — If hat red 


\ S. 145 (6), Cr. P. Code, requires that the Magistrate 
I deciding that one of the parlies was or should he treal- 
I ed as being in possession ot the land in dispute shall 
issue an order dcclaiing such party to be entitled to 
possession thereof until fcvi<Aed tlnaefronr in due course 
! of law. If the successful party is evicted by means of 
a suit by a stranger (not being a party to the pioceed- 
ing) within three yeai.s, as jirovided by Art. 47, Limita- 
tion Act, the Order of the Magisrato is rendered 
ineffecutal and the shorter period of limitation under the 
article ceases to run against the unsucce'^sful party. 
There U thus no room left for the application of Art. 47, 
and S 28 of the Limitation Act, will not become opera- 
tive until the expiry of the period of limitation laid 
down in the ordinary law'. But the unsiu'cessful party 
has no light left at all to the property after the expiiy 
; of three years irrespective of the question of the identity 
i of the person who is theieafter in possession of the 
! property, that is to .say, whether the person who evicts 
I the successful party and lemains in poi-ses.son is or is 
I not within the category of persons successful in proceed- 
! ings under S. 145, Cr, P. Code, and persons claiming 
; under them. When the unsuccessful jiarty has not filed 
! a suit under Art. 47 within three years, S. 28 of the 
' I/rmitatron Act is a complete answer to his claim, if 
j made after three years. (P'azl Ah and Pinvland, //.) 

; Nando Kahar Hhup Narain .Singh. 14 Pat. 
i 424 = 1551.0. 1094 -7 R.P. 670=16 Pat.L T. 183 ^ 
A.I R 1935 Pat. 164. 

S. 28 — Applicability — Iversons tn possesuon. 

S. 28 does not apply to person w'ho, being in actual 
: possession which has never been disturbed, have had no 
occa'Nion to sue for lei'oveiy of it, as a party in posses- 

■ sion cannot be piejudii ially affected by the law of liini- 
iaiiow, {llanent and Niamatullah, J /,) MaHOMEI) 
Raza Ahmad Zakoor Ahmad. 52 All 979== 
I B. 1931 All. 453 = 132 I C. 21 = 1930 A.L. J. 1416 
-A.IR. 1930 All 858. 

^S. 28 — Applicability — Person not out of possis- 

'>1011. 

The law' of hmitcition only bar .s remedies and does 
not extinguisii iiglitJ5 .ipai t fioin S. 28 Tiiat section 
piesuppost's a person who by foice of hmitcition has 
already lost his remedy to sue for possession. "I'hc sec- 
tion ('.mnot apply to persons who have alw lys lieen in 
possession .uid who have never been rlistuibed in their 
' possession and have never h.ul the occasion to sue for 
; reeoveiy of it. {Addison and Hhide, J /,) I)\1.IP SiNGH 
' V. SlKH (lURDWARA 1‘ARR.VNDH A K COMMITTEE, 
A.MKIT.SAR. I.R. 1931 Lah. 645- 132 10. 661-= 

: 32 P.LR. 479-A.I.B. 1931 Lah. 668. 

"S. 28 — Apphrahh/y — Puisne Mort^iiit^e — 

; Ointsstjn to briny; suit for sale oi foiec/osure—Jf bais 
1 riitht fo ) edeem. 

The ajipliLation of S. 28. according to its plain 

■ wording, is confined to saita foi j)o.sscssiun. li does not 
' apply to a suit by a mortgagee for lecoveiy of money 
; due to him eilliei by .sale or by forecloxuie of the niort- 
' gagetl propcMty. Even if his i omedy tur the mortgage 

money beconif.s baried by his omission to sue for sale 
or foieclosiiie within the period of limitation piesciibed 

■ therefor, his light as a mortgagee cannot be extinguished 
under 8. 28. {Sriva'itava and Nanavutty, JJ.) KaM 
adhaR '. .Shxnkar Bakhsh Singh. 10 Luck. 
631=153 1.0. 808 --7 R.O. 400 -1935 O.W.N. 40 = 
A.I.R. 1935 Oudh 139. 

B. 28 — Applicability and scope —Person tn pos- 
session of prope/ty — If affected. 

S. 28 presupposes that a person has, by force of 
limitation, lost his remedy by a suit for possession and it 
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is only in regard to such person that the section doclaies 
that his right to the property is extinguished. It rannot 
apply to persons who are in pt)Sses>ion. J.) 

Gopal HtfAURAO V. Jaoannath Pandit, 59 Bom. 
502-8 RB. 175-159 1.0. 213= 37 Bom.L.R. 471 = 
A.I.R. 1935 Bom. 326. 

— — S. 28 — Applicability— Setince mam Lauds — 
Alive tse possession by stranger — Dispossessi >;/ by liehier 
under decree of Revenue Court — Suit for possession by 
strauj^er ou basis of prior adverse possession — Sene fit of 
S. 28 — // available. 

Neither S. 28 nor the prinjiple thereof can be applied 
to a case wheie during the peiiod of the alleged adverse 
possession, no suit for possession could have been 
instituted in a Civil Court becau'^e of some speci.il 
enactment. A holder of a service inatn, who is out of 
possession of the Kinds attached to his office, must, under 
the Madras Hereditary Vill.ige (Offices Act, sue for 
possession in the Revenue Court within three years. Hut 
wheie the hoMei of the office has taken possession of the 
properties under a deciee obtained by him in the 
Revenue Court, a third party who is aggiieved by that 
decree, cannot merely sue for possession on the basis of 
his prior adverse possession and seek the benefit of S. 28 
of the Act. {Varadac'hanart J.) RamALINGaM v. 
Veerabhahrudu. 69 Mad. 51-161 1.0. 447^8 
R.M. 826-42 L.W. 558-1935 M.W.N. 1071=A.I.R. 
1935 Mad. 914-69 M.L J. 890. 

S. 28, Arts. 144 and 149 — mr/its in 

navii'ible river — Alversc possession against th: G.icrn- 
men t — Evi de nee of. 

Thepliintiff claimed to have acquired by adverse 
po'^session a prescriptive right to the fishery in the liver 
Co«sye, which bring a “large navigable river” the pro 
perty of the alveus and of the fishery was prima facte in 
the (iovcinmeiu under the piovisions of the Hent)al 
Regulation XI of 1825. 

Held, on the evidence, that the plaintiff had establish- 
ed that he and his predecessors in liile had for 60 years 
been in possession adverse to the Government of the 
fisheiy in question, .ind therefore by opeiation of the 
lainilatit-jn Act, S. 2S and Art. 149 (as read with Art. 
l44), the right of the Government to the fishery was 
extingui'-hed and tlie plaintiff had thcreliy acquired a 
right to it. The granting by the plaintiff and his picde . 
ce'^soLs of leases or licenses of the fi-heiy (whieh prima . 
facie belonged to the Government) was evidence of the 
u>uip:ition by the plaintiff ot the distinctive rights of 
the Government .nvl was thus most significant evidence 
of adverse pos^e-sion. {ford Maimtllan') Srcri-.iary 
OF State z/. Debevdar Lal Khan. 61 I.A 78--^ 
61 Cal. 262 -5 RPC. 49-38 O.W N. 285 1934 
A.L.J. 153-39 L.W. 257-11 O.W N. 96-147 I 0. 
545-59 C.L.J. 56-3 A.W.R. 101 =36 Bom.LR. 
249-1934 M.W.N. 165 -A.I.R. 1934 PC. 23- G6 
M.L.J. 134 (P.C.). 

S. 28— Invalid s.ile--Veiulee’s possession — Suit 

to recover possession by heirs of vendois — Ihoof of 
adverse possebsion — S. 2 {h) of the Punjali I imit.ilion 
Act, read with S. 28 of the Limitation Act cannot be 
availed of. See PUNJAB Limit vriON ACT, S. 2 (/^) 
A.I.R. 1931 Lah. 439. 

S. 28 — Jalkar ri^ht — Acquisition of title by 

prcseriptiou. 

A ca‘^e of exclusive right to fi‘?hing wr)uld sejin to fall 
within the definition of interest in immovable property 
under Art. 144 and adverse possession of such a right 
for more than twelve years wouKl by operation of S. 28 
extinguish the right of the lawful owner to that extent. 
(Muter, J.) KUMAR KRISHNA NANDI CHOUDHURY 


, LIMITATION ACT (1908), S. 28. 

z'. Lokenath Mogkekjek. 59 Cal. 344-137I.C. 
279-1 R. 1932 Cal. 287-35 C.W.N. 1256-A.I.R. 
1932 Cal. 300. 

S. 28 — Mortgage decree — Mortgagee purchasing 

propnty in anodicr s.de — .Mortgage detiee b.irred by 
. limitation — Security not extinguished — Suit for posses- 
sion by purchasfi from moitgagor — Right of mortgagee 
to ux* morlgige as shield not barred. See T. P. ACT, 
S. 101. AIR. 1933 Nag. 241. 

S. 28 — MoitQiiooe in possession — Kiqht to sue 

haired — Ri^/it to resnt claim for possession on basis of 
Ins pi tor mortirai^e. 

It is only just and equitable that a person who obtains 
possession of property over which he has a charge 
should have that chaige satisfied before he is made to 
part with pcissession iiiespei tive of the fact that his 
' remedy to enforce the charge may I^e Imred by limita- 
tion. A.I.R. 1922 All. 394 and A.I.R. 1926 Nag. 21, 

; Rel. on ; A LR. 1931 P. ('. 79, Kxpl. and Dist. 
{Subbelar, A./.C.) NaRHAR KaMCHANARA (^UDE 
ZL Gui.i.u Ohondba Ka.sar. 6 I.R. (Nag.) 10 = 
144 I C. 716 - A.I.R. 1933 Nag. 190. 

S. 28 — Rietht ext til flushed —-Revival of tight — 

Possibility of. 

Once a right to property has been extinguished under 
S. 28, there c.m be no (jueslion of that right being reviv- 
; ed or perfected Iry any action on the pait of the person 
^ who lost that right. So wliere a person has allowed his 
, right of pre eruption to In come baried by time any- 
thing subsajiiently done by him, an agreement with the 
vendee or reference to arlritration or even a decree 
obtained on the ba'^is of the award, is of no avail and 
he cannot set up his lime-barred light as a bar to 
another seeking to pre empt the piopeity. {Nanavutty, 
J.) Sala.mat All 7*. NUR Mahomed Khan. 9 
Luck. 476-149 I.C. 268 - 6 R O. 647 31 O.W.N. 
317- A.I.R. 1934 Oudh 303. 

S. 28 — Sale by guanli.m — .Suit to set aside — 

Withdrawal by minor from - Effect of — Extinguishment 
of minor’s rights. See LimU'A'HDN M'l\ ART. 44. 

34 Bom.L.R. 1512. 

S. 28—. Slope — Failure institute suit loithin 

Itmitation — Effect — Subst queut revival of title— ff 
possible. 

S. 28 lays down clearly and ifically that after the 
period prescribed for instituting a suit for possession of 
any property, the per'-on who should h.ive instituted 
•,uch '•uit, but has f. riled to do sf*, shall ( ( a.-e to have any 
r ight to tire pro[)erly After the exinry of the period, 
tli(* law declares not .simi)ly that the lemc.dy is barred 
but that the title is extinct in favour of the tiossfis'^or. 
And there i annot be levival of title of which there has 
been a statutory extinguishment. {F azl Ah and 
Rowland, J/.) NANDOO KAHAR v. RHUP NAKAIN 
SiNC.H. 14Pat. 424=165IC.1094==7 RP. 670- 
16 Pat L.T. 183- A.I.R. 1935 Pat 164. 

S. 28 — Suit for possession of office of miiia- 

walli barred — Right to recover possession of property, if 
baricd 

A suit for po'^sessinn of the office of rnutawalli is an 
action of a personal rhararder and is not “a suit for 
pos'-essinn of any property.’’ Where the action for pos- 
session of the offi:e is statute-barred, right to a parti- 
cular wakf property is nut necessarily extinguished 
under S. 28, which is liniited to suits for “pos-c>.si(jn of 
property.” 26 Mad. 410, Rel. on {Sen and Niamaiul' 
lah. J /.) ABDUf. Alim V. Abdul Hamid. IR. 
1931 All. 151- 129 I.C. 375- A I.R. 1930 All. 866. 
S. 28 — Usufructuary mortgage —Aclveise posses- 
sion of trespasser for more than 12 years — Right of 
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mortgagor, if lost. See LIMITATION ACT, ART. 1*14. 

1936 A.L.J. 496» A.I.B. 1936 All. 642. 

S. 29 — Amendment Act X of \922'— Effect of. 

The anienclinent made in *S. 29 of the Limitation Act 
by Act X of 1922 introducing sub Ss. (1) and (2) 
merely means that such sections as Ss. 19 and 20 are 
not to apply by virtue of the limitation Act to cases 
under any .special or local law and that if they are to 
apply, the grounds for applying them are to be found in 
the special or local Act itself ; but that that section is 
not to be construed as intending to cut down whatevei 
is provided by any special or local law either by expiess 
words or by clear intention. 9 Pat. 747, Foil. XRankin^ 
C.J, and Mitter, J.) MOUI.VI WaZED AH KHAN p. 
Brojendar Kumar Bandopadaya. 1411.0.716 
-I.R. 1933 Cal. 173-36 C.W.N. 833-A.I.R. 1933 
Cal. 90. 

S. 29 — Applicability — Proceedtnct under Land 

Acqui niton Act^ S. 18. 

S. 29 does not apply to an application under S. 18 of 
the Land Acquisition Act. Time cannot be extended 
on account of an earlier infructuous application for copy. 
9 Lab. 244, Kel. on. {Mufeerft, J.) KaSHI PRASAD 
V. Notified Area of Mahoba. 54 All. 282-143 
1.0. lll-I.R. 1933 All. 187 (2) = A.IR. 1932 All. 
698. 

S 29 — Applicability — Rules of the Patna fft^h 

Courts Ch. 7, R. 2 — Letters Patent appeal — 'Ptme taken 
for obtaining copy — Dcducticn of — Permissibility 
The amended S. 29 of the Limitation Act makes 

S. 12 applicable to all special and local laus but the 
Miles of the High Couit do not come under the category 
(»f special or local lavNS. Under the Patna High Court 
Itules, a copy of the judgment or decree is not necessary 
for filing a Letters Patent appeal and so the time spent 
foi obtaining a copy cannot be deducted in computing 
the peiiod of limitation for a Letters Patent appeal (/ e,, 
thiiydays). The period of 30 days is an absolute 
petiod of limitation. {Com tney-Ten elf C. J and 
Varnia, /.) MUKUND MAHTO r. NIRANJAN 
Chakravartv. 1611.0. 107 -7 R.P, 64 - 16 Pat.L. 

T. 301= AI.R. 1934 Pat. 363, 

S. 29 — Special laio — C^P, Code, 

S. 29 of the Limitation Act docs not include the Code 
of (.’ivil Procedure in its scope, as it is not a “special 
law.’* {Srtiastava, Ag.C.J. and Smith, /.) NaRENDRA 
Bahadur Singh v, ouuh Commerciai. Bank, 
ltd., Fyzabad. 16110 641 = 7 R O. 132 (2) = 11 
O.W.N. 1103-A.I.R. 1934 Oudh 466. 

-S. 29 — Special law — Code of Civil Procedure, 

1908. 

The Code of Civil Procedure should not be taken to 
be a special law for purposes of S. 29. {Raza and 
Kisch, JJ.) GaNESHI LAL V, IMTIAZ ALI. 7 LUCk. 
49 = I.R. 1931 Oudh 267 (1) = 132 I.O. 267 (1) = 14 
O.L.J. 459-8 O.W.N. 642-A.I.R. 1931 Oudh 361. 

S. 29 — 'Special law' — English statute. 

The Limitation Act does not purport to levive claims 
which are declared as extinguished by lapse of time. It 
also does not purport to affect the period of limitation 
provided by an Knglish statute, nor does an English 
statute come within the meaning of a local or special 
law referred to in S. 29, Limitation Act. {Rupekand, 
A,y.c,) haji Shakoor Gang v. Volkart 
brothers. 26 S.L.R. 222 = I.R. 1931 Sind 109 = 
133 I.O. 77 = A.I.R. 1931 Sind 124. 

S. 29 — Special period — Ordinance II of 1932, 

S. 39 — Extension of time, 

S, 5 of the Limitation Act is inapplicable to appeals 
from special Magistrates under S. 39 of Ordinance II of 


LIMITATION ACT (1908), 8. 29. 

1932. For the pui poses of S. 29 of the Limitation Act, 
Ordinance of II of 1932 is a special law. It contains 
provisions for setting up certain special Criminal Courts. 
The provision as to limitation contained in S. 39 (2) of 
the Ordinance is a specific provision the consequences of 
which are provided for as a matter of limitation by 
S. 29 of the Limitation Act. {Rankin, C.J. and Pearson, 
/.) NIL Ratan Ganguli V. Emperor. 60 Cal. 
671 =I.R. 1933 Cal. 478=143 I.C. 802 = 34 CrL.J. 
633 = 37 O.W.N. 196 = 1933 Or.O. 140 = A. I. R. 1933 
Cal. 124. 

S. 29 — Suit by Crown — Damages for breach of 

statutory duty, 

S. 29 applies even to the Crown. Therefore a suit 
by the Secietary of State against tne Municipality for 
damages for injury caused to a police sowar's horse 
which pul its foot into a manhole belonging to the 
Municipality which had been left open in breach of a 
statutory duty cannot be instituted without giving notice 
as contemplated by S. J 67, Bombay District Municipal 
Act, and the suit must be brought within six months 
from the date of the injury caused to the horse, 14 Mad. 
386 and A.I.R. 1930 Sind 93, Dist. {Milne, A.J.C.) 
Secretary of State v. Municipality of Kara- 
chi. IR. 1931 Sind 63-131 1 0. 181 = A.I.R. 1931 
Sind. 55. 

— ‘S. 29 (2) — Scope — Ex-minor — Suit after three 

years of majority — If barred. See LIMITATION ACT, 
SS. 6 AND 24. 18 R.D. 624. 

S. 29 (2) (a) — Application undei S. 54 of the 

Provincial Insolvency Act (1920) — Applicability of 
S. 4 of the Limitation Act to. See PROVINCIAL IN- 
SOLVENCY Act, S. 54. 1933 M.W.N. 1049. 

S. 29 (2) {^)—AppltLattoH under S, 68 of the 

Provincial Insolvency Act — Applicability of the Act, 

By reason of the express terms of S. 29 (2) {a) of the 
Limitation Act, S. 4 of that Act applies to an applica. 
tion under S. 68 of the Provincial Insolvency Act; so 
that if the last day of limitation for that application hap- 
pens to be a Sunday, it may be presented on the next 
day. 5 Rang, 384, Diss.; 34 A. 503, Rel. {Page, C,J. 
and Das, /.) Ma THAN MaY v, BaiLIFF OF THE 
Township Court of Kyaunggon. 9 Rang. 16& 
= IR. 1931 Rang 287=134 LO. 223= A.I.R. 1931 
Rang. 209. 

S 29 (2) (a) and (b; (as amended In 1922) 

and S. 6 — Conflict between Limitation Act, S, 29 (2) {b) 
and'S, 160 (3) of the C.P. Land Revenue Act — Scope and 
effect of S. 29 {2) (a) and (b) on the power of the local 
legislature to apply or exclude certain provisions of the 
limitation Act — Applicability of S, 6 to a suit by mtnoi 
co-sharer for proprietary profits. 

Where a plaintiff instituted a suit for recovering his 
share of village profits, on l6 6 28 after attaining 
majority, it was contended that the suit for the recovery 
of a bhare of proprietary profits between co sharers and 
lambardars is not governed by S.6 of the Limitation *Act 
in view of S. 29 (2) {b') as amended in 1922, 

Held, the amendment in reality amplified the scope of 
the old S. 29 of the Act. There is a clear conHict l)et- 
ween S. 29 (2) (^) which says that the remaining pro- 
visions, which include S. 6 of the Limitation Act shall 
not apply and S. 160 (3), C.P. Land Revenue Act, which 
says that the provisions of the Indian Limitation Act 
shall apply and does not exclude any. The rule is that 
the general provisions such as those contained in ^ the 
Limitation Act do not derogate from special provisions 
but that the latter do derogate from the former. More- 
over S, 29 (2) {b) is a negative provision and cannot be- 
interpreted as having been intended to affect any posi- 
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tive provision of the local law. It is not the intention i 
of S. 29 to restrict the power of the local legislature to j 
apply or exclude the application of the provisions of the j 
Limitation Act. S. 29 (2) (a) presupposes the powci of > 
the local legislature to exclude the operation of certain ' 
sections of the Limitation Act. If so, it is unreasonable j 
to assume that Cl. (^) deprives the local legislature of i 
its power to apply ceitain provisions, if it so desires, or ! 
in any way restricts the scope of the local law which j 
prescribes the application of certain sections of the Li mi- j 
tation Act. Cl. (^) must be construed as laying down j 
that the remaining provisions of the Act shall not apply | 
unless they are expressly made applicable by any special j 
or local Act. It therefoie means that is shall not apply i 
to a local law by its own force. It does not prohibit the 
future or the past application of the provisions of the 
Limitation Act by any special or local law. So S. 6 of 
the Limitation Act applies to the suits for recoveiy of 
proprietary profits. {A^tyogi, A.J.C.) Seth MiSkill 
7'. Ra l ANLAL. 163 I.C. 623 -= 9 R.N. 10 = 18 N.L. J. 
285. 

S. 29 (2) (b) — Effect — Frai'tstons of S. 23, 

Ouft/i Kent Aet^ 1886, excluded 

8. 29 (2) (b) of the Limitation Act as amended in 
1922 clearly excludes the application of S. 23 of the 
Rent Act. {jOakden^ S,M. and Snitth, /..I/.) OOURI 
Shanker 7', Rhagavvan Dint. 15 R.D. 6. 

" S. 31 — Appltcjbihty and const* netten — Afort^ 

gage executed in lS92 — Renezval tn l905 — Effect of as 
against a mortgage of 1902. 

S. 31 of the Limitation Act must be interpreted as 
prescribing a period of limitation even for the purposes 
of acknowledgments, part payments and renewals under 
8s. 19 and 20 of the Limitation Act. The operation of 
the section cannot be limited or restricted to such 
acknowledgments or lenewals made between 1908 and 
1920. It also applies to one made before 1908. Hence 
a simple moitgage of 1892, renewed in 1905, is effective . 
and hasprioiity over one executed in 1902. {/leadey^ C, ' 
y., Varadachanar and Ktng^ J Jf) SUKYANARAVANA | 
RaO 7 . VENkATARAjU. 58 Mad. 270^153 I.O. 2-^ 

7 R.M. 317-40 LW. 893-1934 M.W.N. 1343- 
A.I.R. 1936 Mad. 64-68 M.L J. 12(F.B.). 

— 'Art. 2 — Applieabiltty — Malicious arrest — Suit 

for damages. 

The plaintiff alleged that the defendant W’ho was a 
Sub-Inspector of Tolice cheii^hed malice against him and 
ariested him wrongfully in excess of his authority and 
sent him to another place handcuffed. The suit for 
damages was brought within two years but more than 90 
days after it. The defendant pleaded that he was 
acting in pursuance of his statutory duly and that he 
had no malice. It was found that the defendant acted 
w’ith malice but also that he had a bona fide I>elief as to 
his statutory powers. 

//t’/r/, that the case was governed by Art. 2 and not 
b> Art. 36. {Sulaiman^ A.C./. and Bajpai^ /.) 
Shariful Hasan v. Lachmi Narain. 136 I.O. 668 
-I.B. 1932 All. 94-1931A.L.J. 868-A.I.R. 1932 
All. 16. 

‘Art. 2 — Applicability — Municipal committee — 

Levy of money unauthorised — Suit to recovei Limita- 
tion. 

Art. 2, does not appl> to a suit to recover money paid 
under protest to a Municipal Committee which has no 
authority to realise the amount under the law. {Tek 

Chand , /.) Notified Area Commiitee, Chicha- 
WATNi V . Ladha Ram. 162 I.C. 680-7R.L. 320=* 
A.I.R. 1936 Lab. 47(1). 

Q. D.— II— 92 


LIMITATION ACT (1908), Art. 7. 

Art. 2 — “//7 pursuance of any enactment'* — 
Interp/etation of. 

The expression “in pursuance of any en.ictment*' in 
Art. 2 of the Limitation Act must be intei preted as 
meaning acting in conformity with an enactment and not 
merely pretending to act or acting under colour of such 
an enactment. \Vhere a person honestly believes that 
he is acting uniler some enactment, he is protected 
although he exceeds the actual power conferred upon 
him by that enactment. Hat where a person merely 
pretends that he was so acting and knows that he should 
not act under that enactment, he cannot be said to be 
acting in puisuance of any such enactment. Art. 2 
should not be applied as if it were pioved against the 
aveiinent of the plaintiff aiul there ‘-hoiild lie an enquiry 
, as to whether the defendant h.id, in fact, acted in good 
faith or not. Lven where the facts are false to the 
j knowledge of the defendant, he ( atinot seek shelter 
I behind the piovisions of Ait. 2. Where a defendant 
htis done an act oi omitted to do an act, knowing that 
be had no ground wliat^oever for so acting or omitting 
to do an act, he does not come within the purview of 
Alt. 2. It is only defendants who have .acted honestly, 
although they might have exceeded the actual powei 
' conferred upon them by an enactment who would be 
piotected. Of couise, wheie it is established that the 
act done was in strict accoidance with an enactment, 

: there would be an obvious protection. But even where 
' the power was ex'rccded, there would be protection in 
cases of good faitli and bo*/a fide belief. Although the 
words chosen by the legislature are not happy their in- 
tiorluction was intendeil to obviate the difficulty of the 
article being interpreted too stiirtly, (^Sulmrnan ^ 6’./.. 
Kendall and Rachhpal Singh, J J.) SHIAM l.AI. 7*. 
AHDUL Raof. 67 All. 935 - 166 I.O. 131-7 R. A. 
876= 1936 A.L.J. 469 -1936 A. W R. 647= 1936 Or. 

O. 660- AIR 1936 All. 538 (F.B.). 

Arts. 2 and 48 — IVtongful sale of goods by 

Raihvay company — Smt for damages — Railzvays Act, 

S. 55. 

A sale of goods by the railway company without the 
formality provided by 8. 55 of the Railways Act is 
I wrongful and a .suit for damages foi such wrongful sale 
I is one for conversion and is governed i)y Art. 48 and not 
by Art. 2 of the Limitation Act. {CouHney-'Et rrell , 
C,J. and Agaiivala, J.) SlJNDAKJl 8 hi()JI 8kGRE- 
TARY OF STATE. 13 Pat. 762=- 151 I.C. 995-7 E. 

P. 148 -16 Pat.L.T. 61 = A.I.R. 1934 Pat. 607. 

Art. 7 — Applicability — Shalina — If "labouter' 

— Suit for amount due for 7vatchtng crops. 

Art. 7, Limitation Act doe.s not apply to a suit by a 
I shahna for the amount of wages due to him in respect of 
watching the ciops attached in execution of a decree, as 
i he is not a labourer within the meaning of that article. 
Such a suit is governed by Art, 102 of the Limitation 
Act. (Bennet, J.) HaBU LAL o. HUKA.M SlNGH. 

; 1521.0. 932-7 R.A. 426 = 4 A.W.R. 1253-1935 A. 

■ Ljr. 78 = A.I.R. 1936 All. 102. 

Arts 7 and 102— Applicability— Suit for ivages 

. by person employed as salesman. 

A person who w'as appointed as a salesman by a 
j dealer to assist him in the sale of goods sued for the 
wages due to him. 

! fields that he was a salesman and not merely a 
; labourer and as such the suit was governed by Art. 102 
i and not by Art. 7. (^Ba U, Jf) MUSA MEAH Sawda- 
I GAR V . Shirazulla. 167 I.O. 732 = 8 R.R. 104- A. 
: I.B. 1935 Rang. 235. 

! —Art. 7 — * Artisan' — Village carpenter. 

' A village carpenter is an artisan within the meaning 
of Art. 7 of the Limitation Act, and a suit for wages by 
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him is \)y Art. 7 .md not by Art. 102 or Art. 

56. {Siihhedar, AJ.C.) N\^II)KO v. RXMICRISHNA 
Mahadko. 152 I.C 885 -VK.N. 110-A.I.E 1934 
Nag. 260. 

Art. 7 — ^ Ilonsthold setvanC — Meant fi}^. 

The term ‘houbcliold servant* as used in Art. 7 must 
be read c)uuiem i^ent/n with the words ‘artisrm or 
laboiiicr’ wlrieh follow it. It cinnot apply to a person 
who is einployeil for the purpose of collecting lents of 
liousOs and as a male companion in his employer’s 
journey abroad. {Srnkistavti, / ) .SUBUANi Begam 7j. 
IMTIAZ Ahmad Khan. 8 Luck 119 -147 1.0.227 
(2)- 6 RO. 252-10 O.W.N. 1311 -A.IE. 1933 
Oudh 393. 

Art. 10 — Property betntr in po^^esuon of mort- 

^agee — S/nt for p >'e-einptton- -Comment ement of itmita 
it on. 

Where land which is sold is in the cultivating posses- 
sion of a mortgagee the property is not capable of 
physical possession within the meaning of Art. 10 and 
time commences to run for instituting a s»uit for pie- 
ernption form the date of the registration of the sale- 
deed. {Adii^on J.) DARABALI V. HUsSAIN. 135 
I.O. 512-I.R. 1932 Lah. 112-32 P.L R. 743-A.I. 
E 1932 Lah. 98. 

Art. 10 and S. 18 — Sale dts^utsed as mortgage 

— P re-empti o n siti t — Ltm it at ion — Com piUatt on . 

Where in older to avoid pre-emption a sale was dis- 
guised in the form of a mortgage, thcie can be no ques- 
tion that the parties acted fraudulently in giving the 
transaction the shape of a mortgage and the plaintiff, in 
a suit for pre einption, is therefore entitled to compute 
limitation from the time when that fraud first became 
knowm to him. {Addtuvt and HeckAt, //.) Bhag- 
WANA Shadi, Id Lah. 408-155 I.O. 654 = 7 R. 
L. 758 -36 P.L.R. 114- A.I.R. 1934 Lah. 878. 

--Art. 11 — Applicability —Attachment raised as 
irregular and nival id~ Claim undei 0.2\,P. 58 a iept- 
cd-— Sub sequent derlarafoi y suit to set aside gif t. 

1 he provisions of Art. 11 (hi not apply unle-.s there j 
has been an atuic lurierit in the manner provided by the j 
C. r. Co Ic. 5l iVf. 319 (P.C ), Kef. An attachment ot , 
property effected in execution of a deciee w'as held not i 
to have been effected in accordance wdtli law and the \ 
piope;ty w^as released. An objj.'tion to the att;i:hment j 
tiled l)y a claimant on the basis of u gift deed in his I 
favour W'as .subsefpient to tiie abov^e (jrder foimally ! 
accepted. More than a year after this cider a ‘'uit wms j 
ided to declare the gift deed as fictitious and fiaudulent, 

Ilcld^ that the suit was not one under (), 21, K. 63, 

^ • B. tJode, and as such Ait, 11, lamitation Act, di(i 
not apply; and that the suit w'as governed by Art. 120. 
iPek Ch mi lui Co/dsf leant, JJ.) Oa.SFM ALI v \ 
Kvlyan I)\s. I R. 1933 Lah. 460-144 I.O. 378- 
34 P.L.R 443 -A.r.B. 1933 Lah. 449. 

‘Art. 11 — . Ippl 1 c ability — Clai m — Order dn> mis- 
sing on giouni of delay — liffict — Suit within one year 
—It ntL''ssai\, 

.Vn oidei dismissing a I'l lim on the ground that it 
w .is umus Hs-,.irily delayed is an oidei rejecting a claim 
undei () 21, K. 63, (' I\ (’ode, and i=5 conclusive if not 
set aside i)\ .i within t’le time piesniiied by Art. 11 
of till' I amitation A.t. It the p.irty .igainst whom such 
(uder i'' made fads t-i brinii; the suit as c<i»Ueinpl.ited by 
U. 63, he is pre hided from asserting liis title against 
the auction-puichaser wlieliiei as plaintiff or defendant. 
{Guha ami Pa^t/ y^//.) ABDUL 1 .A 1 1 K LaSKAK z/. 
Aklu Mia Iaskak. 157 I 0. 688- 8 R 0. 125(2) = 
39 O.W.N. 457 -61 O.L.J. 6- A.I.R. 1935 Oal 500 


LIMITATION AOT (1908), Art. 11. 

— Art 11 — Applicability —Claim petition — Order 

of dismissal on withdrawal — Suit after one year — If 
barred. See C. P CODE, O. 21, R. 63. 41 L.W. 678 

-A.I.R. 1935 Mad. 544. 

-Art. 11 - Applicability — Claim — Wifhdraw'al 

1 stating that suit will be filed— Dismissal —Suit — If to be 
filed within one year. See C. P. ("DDE, O. 21, R. 63. 
41 L.W. 500 -A LR. 1935 Mad. 328. 

- A rt. 11 — Applicability— Com t declining juris- 
diction — Limitation of one year — If applies. 

When a claim under O. 21, R. 58, C. P. Code is 
rejected by the (Tourt, which declines jurisdiction on the 
ground that the claimant has no locus standi, the order 
^ of the Court is one under the Code of Civil Procedure, 

■ wiihin the meaning of Ait. 11, Limitation Act, and a 
suit based on such rejection would be baned after one 
year. But when the matter is one to w'hich O 21 R. 58, 
C. P. Code, does not apply, it is not w'ithin the mischief 
of Art. 11, lamitatio 1 Act, although the applicant by 
mistake pa? ports to apply under (^^. 21, R. 58. {^IVort, 
/.) Sri Krishna Sahu zl Dhiraj Mahto. 6 R. 
P. 725-150 I.O. 40 -A I.R. 1935 Pat. 31. 

‘Art. W— Applicability— Court sale — Delivery of 

symbolical possession — Suit for actual possession. 

Where in execution of a mortgage deciee the auction 
purchaser obtained a decree and an order for symbolical 
delivery aguiii'^t the 1st defendant and he subsequently 
brought a suit against the 2ad defendant for acturd pos- 
session, the previous Older in execution not having been 
a final order cannot be considered to be passed under 
R. 103 of Order 21, C. P. Code. There is therefore no 
obligation upon him to bring a suit for possession with- 
in one year from the date of tliat order and a suit 
brought later cannot therefore be deemed to be baned 
by rule 103. 20 C. W.N. 1001, Disl. {Midhavan Natr, 
j /.) AUUMU(JA PADXYACHI v. MUTHAL REDDI. 
1930 M.W.N. 1051. 

- "Art 11 — AppliCribility — Objection by attaching 

decree-holdei to ^'de in e.xccution of ancjther decree — 
Older dismissing— Sviit within one year — If neces'^ary. 

C. P Code, O. 2J, Rr 58 AND 59. A.I.R. 1935 
i Nag. 171. 

Art. 11 — ApplU'ability — Older allowing claim — 

No '^uit by decree-holder within one yeai — Subsequent 
insolvtiicy of judgment-debhjr- -Application by decree- 
holdei for annulment of tiansfer — Adverse ( laim order 
—If a b\r. See C. P. Code, O. 21, K. 63. 69 M L. 
J. 120. 

—Art. 11 — Applnability — Suit under O. 21, A’. 

63, C. P Code. 

; In every suit of the natuie contemplated by R. 63 
i biought by the decree-hol Jet the title of the objector has 
[ t(; be negafived before his i igliL to attach and sell the 
t property alleged to belong to judgrnent-delnor is affirm- 
ed. Where the plaintiff suc-s f.'ir a declaia'ion that 
the defendants have no title in the property, the suit 
falls under R. 63 and is governed by Ait. ll of the 
Limitation Act. {iViam itullah and Ktsch, JJA 
DamoD'VR das V. Pearey Lal. I.R 1931 All. 248 
= 1301.0. 200 = 1930 A.L.J. 1322. 

—Arts. 11 and Q2— Decree o^t'aiind by time mort- 
gagees — Property sold — Decrees of prior and second 
mar tgagecs satisfiL'd and e Kecution recordid as satisfed 
— Attachment of balance by third mortgagee — Applica- 
tion for amendment of dt rce by second m or t ga gee allow- 
ed by raising decretal amount — Application by second 
mortgagee in execution proceedings of third mortgagee 
for payment of money to him dismissed — Subsequent 
.ant for payment of the amount. 



1461 


CIVIL, CRIMINAL AND REVENUE. 


1462 


LIMITATION ACT (1908), Art. H. 

M mortgaged liis property to throe set'^ of persons and 
all three sets olitained deciees against him for leaUsa- 
tion of their clues by the sale of the piopoity; tiio pro- 
perty was sold and out of it the previous mortgagee and 
second mortgagee \NerG satisfied, by payment of dueieial 
amount and the execution was tiled as fully s.itivtictl. 
The third mortgagee, whoNC mc^rtgage was salwetpient to 
the other iwaj put in an exe:ulion applii-.ition in Id^ de- 
cree and attached the sum which rc.nained nut of the sale 
proceeds. He then applied for payment of that sum to- 
wards the satisfaction of his decieo. In the meantime 
one of the deciec-holders in the .second mortg.ige decree 
applied for amendment of the second inoi igage decree. ' 
This was alter the attachment of the balance by the 
third mortgagee. The second mortgage deciee w’as 
amended by raising the decretal amount. The second 
mortgagee applied in exet ulion pioceedings of third 
mortgagee that he was entitled to the balance of sale 
proceeds. His objection was dismistjcd on the ground 
that hi.s execution was proceedings were contignod to the 
record room as fully satisfied. More than two yeais 
subsequent to this order he filed a suit for payment of 
the amount. 

Hddy that the suit was barred by time as he should 
have filed declaratory suit within one year of the ordei 
under Art. 11 and that the suit was not governed by 
Art. 62. 

Heldy furthet^y that the proper procediiie for him was 
to put his own amended decree into execution. (^Addti>.m 
ani Din Mohammad y JJ.) ISIIAR D.-VS v. PANNa 
J.AL. 159 I.C. 608 = 8 R.L. 409=-’ A.I.R 1935 Lah 
642. 

' — —Art. W — Execution procecdinti — Order a^^ainst 
claimant under O, 21, A*. 63 — -Appeal — 'fiinc limit, 

Whetean objection to eAecutiou pioceediiigs i.s dis- 
inis.sed under O. 2l, R. 5«S as being made ifter unneces- 
sary delay, the order i ejecting the claim is an order 
made against the claim.int undei O. 2l,K. 63, <.h P. 
Code, and the lime within which to bring a suit to 
establish the applicant’s daim is limited to one year by 
the Limitaiion Act. {/h\iumonty C. /. and Murphy ^ /) 
TriMUAK TuMDUSHKT 7 j , Zif AUU CIIATIIRDAS. 57 
Bom. 213 -=-6 IR, (Bom) 31 -144 I.C. 993-35 
Bom.L.B. 147-= A I.R. 1933 Bom. 190. 

—Art 11 — Non-institniion of suit 7oith:u time — 

If cxluif^uisht'S it'^hts of claimant or tut lament dildor, 

x\ suit under Art. 1 1 will not fall within the language 
of S. 28 of the Limitation Act so that the omission to 
bring a suit of the kind ronteinijlated by Ait. 11 will 
not operate to extinguish tire lights iA the (laimant or 
the judgment-debtoi. {Varadai /tartar y /.) ManicKA 
MuuAid z/ AHLUi. Karim S ahiu. 158 I C. 863 8 
R.M. 364-1935 M.W.N. 763-42 L.W. 710 AIK. 
1935 Mad. 1015. 

——Art. 11 — Starling point — Sale in e xccntii n — 
Objection by son of i wi gment-debtor — Dismissal — Suit 
to set a 71 Je sale. 

Certain ancestral land was attached in execution of a 
money decree against the father. The sons objected to 
the attachment under 0.21, K. 58, C. P. C'oile, and 
the objection was dismissed in January, 1^22, and then 
suit for a declaration under O. 21, R. 63, was also dis 
missed. A fredi suit was filed by them in 1924 after 
their father’s death for pos.ses.sion (>f the attached Lind 
which w'as sold in execution of the decree and puri.ha'-ed 
by the decree holder. 

Ilt'ldy that the suit was not barred by limitation, .is 
the cause of action for the suit is the alienation elfcclt-d 
in execution proceedings after the sons’ objection had 
been dismissed, and a suit foi possession is incompetent 


LIMITATION ACT (1908), Art. 11- A. 

in the lift-time of the father. {Bioad^oay and Co/d’ 
streamy JJ,) IlARCHAND SlNdH ?. SUIKKH 
CiiANl). I.R. 1932 Lah. 590 =139 10. 522-33 
P.L.R.882 -A.IR. 1982 Lah 4G0. 

Arts, il and 120 -A mt annnyt cut of 

ttou to attac/imcnf /le/oic fud-^ment. 

Alth.iugh the j)U)vi'iic>ns of Kr. 5S to 63, O. 21, C. P. 
(aale, m.iy be applied to claims or objections in.ide in 
attachments hefoie jiidgim-nt, no jieiiod of limit.ition is 
piociibed by K.63,C). 21. and the lule in Ait. 1 1 of 
the Schedule to the l/mntation Ait is expu --sly limited 
to claims <)i objections m.ide to the atta .liment of pro- 
perty attached in execution of a decice. No special 
provision is inaiie foi suits of this natuie .irising out of 
objectitrns to att.'ichmcnt b. foie judgment so that Art. 

; 120, Limitation Act, must be laid to apjily to su.?.'i suits, 
,{Fazl Alt and JameSy JJ.) Mr. JhiiniAL KUMaKI 
JAYASWAPIN V, MUI.CUANI) MaRWARI. 162 I C. 
297-7 R.P. 187-16 Pat.L.T. 304-A.I.a. 1934 
Pat. 580. 

Art. ll- Snit by decrcc’holdcr under O. 21, 

A’, 63, C, Coife—Clatms of other ci editors — Suit 
I xohtu ban cd . 

A suit by a tleciee-hohlcr under O. 21, K. 63, (L P. 
C'ode to flcv hue an alienation by his judgment debtor as 
: fraudulent after an adveise order has been made against 
I him in olijcction proceeding is governed by Art. Il and 
■ time runs from the date of the ad\eise oider. Art. 120 
docs not apply to <-uch a suit so iai .is the decree-holder 
is concerned. Put as for the other tieditois of the judg- 
ment-dehtor who had not att.i- bed Iho property in 
respect of which dei lar-dion was sought, the older in the 
. objection proceedings (to which tliey were not paities) 
gives til 'in no such piesent c.iuse of action as to bring Ihei r 
; (daim within the purview of Ait. 11 and the giant (>f the 
icdief a^’Kcd for in favour of such cieditcns is barred by 
: A’t. 120, {Coldsti cam and Da/ip Sinjfhy / /.) IaGIKI 
‘ LAI, 7'. Tar \ (’liANi). I.R. 1932 Lah 481 ^188 I C. 
412 -33 P.LR. 759 = A.I.R. 1932 Lah. 516. 

Avt, 11 {!) — Applicability— Sale under mort- 

I .i^agc decree - Suit 1o content . 

j y\it. 11 ( 1 ) docs not apply unless tlieie lias been an 
attachment m the numnei i)ie‘'CriI>f d b.\ the P. (’ode 
Fn ca-es where the jirojiorty li.as been, oi is sought (u Ijc, 
sokl under a morlg.ige dccreo, tlifio ( in bo no .iitacb- 
iiient within tim mc.iniiig of O. 21 K. 58 of ilie C', P. 
(hjde and a .suit to (.oniost an ouI>.! pa''''ed on an (jbjec- 
lion to «u(di . 1 '-ale lURd not bo within one year. 

{Tel: i'h indy J.) .MaTHK\F>-\S ?, AMi.N C'HAND 
I.R. 1933 Lali. 97 141 I.C. 252 33 P.L R, 1033 = 
A.I.R. 1933 Lah. 75. 

~ Art. 11~A Applicability — Order allmvinif 
apphi alien in pat t as unopposed — J)ismnsa/ of pa it as 
tiu ciidcnce 7oas adduce i — Suit to 07 a^ide — I.iuiitafi on. 

An application by an am lion-purcha.sci undei O. 21, 
K. 97, (’. P. (axle. w:is .illowed as to o.ie item of pro- 
petly as b».ing unojiposi.d .and dismissed as to another 
item because the auctir)n-purchaM?r adduced no evidence. 

I/Jdy that the order is rud one made in default, but 
one made on investig.ition .iiul a '-uit to set aside Such 
an or(tcr w.as governevl by Art 11 A of the lamitation 
Act. {Lott Williams and M.<\ G/iose. J Jf) Hari 
: Saday Saha v, Mahkndra Narain Roy. 155 l c 
702-7 R.C. 612-39 C.W.N. 164 A.I.R. 1936 Cal’ 
267. 

-Art. 11-A —Applicability — Petition not pressed 

— Dismissal not a dicposul after e ngut t y. 

Where the loAer Court dismissed the petition, .as “not 
pressed, as the decree-holdei has to file a sep.iiate suit 
for the purpose”, heldy that the petition was not di^pexsed 



1463 


1464 


THE QUINQUENNIAL DIGEST, 1931—1935 


LIBiIrTATION AOT ( 1908 ), Art. 11 A. 

of after enquiry or inveitigation and the plaintiff was 
not limited to the period of one year prescribed by 
Art. 11 (a) of the Limitation Act. enkafastibba Rao, 
J.) Chinna Brahmayva V, Venkamma. 1933 
M.W.N. 924. 

Art. 11-A — Application — Need for appltcaiton 

by decree-holder. 

Where there is no application by the decree-holder 
there can be no order under O. 21, K. 100, C. P. Code, 
and the peiiod of one yerr cannot commerce to run 
against the decree-liolder. {Tapp.J.^ MlLKHl RAM 
Basant Singh. I.R. 1931 Lah. 684 (2) -132 I.C. 
844 (2)-A.I.B. 1931 Lah. 686. 

^Art. 11 A — Order tn nvtsiofi — fjnntaiion. 

Art. 11 (//)does not contemplate computation of the 
period of limitation from the date ot any older passed 
in revision. There is a cltMi distinction between an 
appeal and an application foi levision. Wbtreas the 
fight of appeal is a •■ubstantive light created by statute, 
interference by the High (ioiirt by w'av of revision is 
entirely discretionary and when the High Court rejects 
a petition for levision, it is not as if tlie order of dis- 
mibsal is the only subsisting order in the case. It only 
amounts to tlie High (Joart abstaining from exercising 
its jurisdicticiii and .rllowing the order of the Subordinate 
Court to stand. A.J.C ) LaXMAN DaS 7/. | 

CHfNxNi Lal. 27N.L.R. 261- I.R. 1931 Nag. 49 

- 130 I.C. 146- A I.R. 1931 Nag. 17. 

Art. 12 — Applicability — Setting, aside sale for 

fiaud — Time limit. 

If a sale is sought to be -set a^ide on the ground of 
fiaud the article applicible is Art. 95 and not Art. 12, 
(Coiirlney-'Te/ /ell, C.J. and Kill want Sahay^ /.) 
Madho Saran Singh v. Manna Lal. 149 I.C. 129 
-6RP. 563-14 Pat LT. 441- A.I.R. 1933 Pat. 
473. 

— Art. 12 — Applicability — Unmecessf itl claimant 
in execution proceedini^s — Subsequent uut fo/ a declara- 
tion of ht f hypotJiecaiton. 

Art. 12 is not applicable to a Miit, by an unsuccessful 
claimant in exeLUtioii proceedings, for a declaration of 
his lien on the propei ty arising out of a hypothecation 
in his favour by the judgment-debtor. The suit is not 
one for setting aside the sale iioi is it necessary for the 
plaintiff so to do as he was not a paity to it. {Bhtde, 
/.) Mulkh Kaj 7^ Nanak. I.R. 1933 Lah. 6= 
140 I.C. 634 (2)- 34 P.LR. 468-A.I.R. 1933 Lah. 
10 . 

— Art. 12— Execution sale against minors repre- 

'-ented by Court guaidian — Suit by minors on their 
ati. lining inajority to lecover possession of property — 
Limitation. See LIMITATION ACT, S.S. 6 AND 7. 158 
1.0. 874-A.l.B. 1935 Mad. 1086. 

Art 12(b) — Applicahility^Sale under Madras 

Estates Land Act. 

Obiter. — Art 12 (/^) of the Limitation Act doe.s not , 
apply fo a ''uit to set aside a sale under the Madras; 
Estates Land Act. 52 M.L.J. 390, Foil.; 45 M.L.J. 
840, Doubt. (Remesam, /.) KOOIOORLINGAM 
rir.LAi 7'. Sennappa PILLAI. I.R. 1931 Mad 840 = 
13410. 184-34 L.W. 94-A.I.R. 1931 Mad. 724 = 
61 M L J. 203. 

——Art. 13 —Applicability — Order of Insolvency 
Court for sale of interest of insolvent without deciding 
title — Suit by third party to establish title to properties. 

Where subsequent to an order of the Insolvency 
Couit under sub-sec. (3) of S. 4 of the Provincial Insol- 
vency Act for sale of the interest of the insolvent in 
certain pioperties, leaving the question of title to be 
cfecided by a competent Civil Court, the plaintiff’s suit i 


, LIMITATION AOT (1908), Art. 14. 

j for declaration of his title to those properties, though 
I brought after one year from the date of that order, is 
not barred by Art. 13 of the Limitation Act. {Pearson 
and Malltk, //.) ABDUL MaJID v . AbdUL HUQ. 
143 1.0. 476 = I.R. 1933 Cal. 434=36 O.W.N. 621 = 
A.I.R. 1933 Cal 263. 

Art. 14- Act of Government illegal or ultra 

vires — Suit for declaration and injunction. 

Where the act of the Government in respect of which 
a declaration and injunction is sought is an act which is 
illegal or ultra vires and the declaration is sought on 
that basis, then in such a case neither S. 59, Revenue 
Recovery Act, nor Art. 14, Limitation Act, applies, but 
.Art. 120 applies. But if the ground of such a suit is not 
that tne act of Government was ultra vires or illegal but 
a mere irregularity which does not vitiate the main pro- 
ceedings but relates only to some question of detail such 
as the exact amount to be collected or something of that 
kind which does not make the proceedings ultra vtres^ 
in such a case Ait, 14, Limitation Act, may apply or in 
a case falling under the Revenue Recovery Act, even 
S. 59, Revenue Recovery Act, may apply. Case-law 
reviewed. {Ramenim, O.C.J. and Venkatasuhba Rao, 
J.) Thiruvknkata Charyulu Secretary of 
STATE. 67 Mad 501 = 164 I.C. 990 = 7 R.M. 523 = 
1934 M.W.N. 221 = 39 L.W. 216= A.I.R. 1934 Mad. 
147 = 66 M.L J. 716. 

Art. 14 — Applicability — Levy of illegal enhanc- 

ed assessment — Suit to recover payment made under 
protest — Limi tation. 

Art, 14, Limitation Act, does not apply to an order 
of enhanced assessment which is a nullity or in excess 
! of authority ; in such a case it is not incumbent on the 
plaintiff to file a suit to have the order set aside. Conse- 
quently a suit to recover payments made under protest 
filed more than one year after the order to recover such 
assessment was made is not barred by limitation. 
{Murphy and Divatia, JJ ) SECRETARY OF STATE 
i V. Farkdoon. 154 I C. 278 = 7 R.B. 308 = 36 Bom. 
LR. 761 = A I.R. 1934 Bom. 434. 

! Art. 14 — Applicability — Order of Government 

directing payment of allowance to defendant — Suit by 
I plaintiff f'^r share. 

j The plaintiff brought the suit to recover his share of 
I the cash allowance (toga giras hak) payable by the 
! Government to the defendants. In December, l9l7, the 
I Commissioner had directed payment of that allowance 
I to the Jst defendant and the present suit was brought 
j more than one year from the date of that order. 

Held, the suit w'as not barred, as the plaintiff’s claim 
j was entirely independent of the order of Government. 

I It was not necessary for him to set aside that order so 
1 long as he gets his share. It is matter of indifference 
i to him if the Government had directed payment in the 
first instance to 1st defendant or to any other person. 
{Madgavkar and Baker^ fj.) DOLAT SiNGH HamIR 
Singh v. Jorayarsing Nakansing. I.R. 1931 Bom, 
435 = 1331.0. 861=33 Bom.L.R. 783 = A.I.R. 1931 
Bom. 473. 

Art. 14— Applicability — Right of way affirmed 

by Mainlatdar—Suit to contest — Art. 47 applies. See 
LIMITATION ACT, ART. 47. 33 Bom.L.R. 617 = A.I. 
R. 1931 Bom. 256. 

—Arts. 14 and 120 — Applicability — Service tnam 
— Enfranchisement by Government — Suit by Zemindar 
for declaration of invalidity — Limitation — Starting 
point. 

A suit by a Zamindar against the Government for a 
declaration that an enfranchisement by the Government 
of a service inam in his Zeniindari is not valid and bind- 
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liIMITATION ACT (1908), Art. 24. 

ing on him, is generally governed by Art. 120, but if the 
Zamindar was a consenting paity to such enfranchise- 
ment proceedings and did not object to the same, 
Art. 14 might apply. Where, however, the Zatiiindar 
has not appeared before the Inam Commissioner or 
taken any part in the proceedings, and sues on the foot- 
ing that the proceedings are ultra vires ^ it is not neces- 
sary to set aside the proceedings and Art. 14 will not 
apply. In such a rase Art. 120 applies and the cause of i 
action arises only when he is injuriously affected by the 
enfranchisement, w*hen the inamdar definitely refuses 
to perform tiie services for which the inam was original- 
ly granted. ^Ramesam and Madhavan Natr^ JJ.) 
Parathasarathy Appa Rao V. Secretary of 
State. 68 Mad. 141-162 I C. 661-8 R.M. 1025 
= 41L.W. 689 = A.I.R. 1936 Mad. 313 = 68 M.L.J. 
409. 

-—Art. 14— Appiicability — Suit for declaration 
and injunction—Art. 120 applies, not Art. 14. See 
Limitation act, Art. 120. 55 B. 447 =A.I.R. 1931 
Bom. 369. 

Art. 14 — Applicability— Suit to rid of order. 

If it is necessary for a plaintiff to get rid of an older 
made by an officer of the Government which stands in 
his way before he can obtain a cei tain relief and in 
order to obtain that relief, ho does not expiessly ask for 
the setting aside of the order but merely tor a declara- 
tory decree, still the suit should be deemed to bo one to 
set aside an order falling within the ambit of Ait. 14. 
{jrek Chand^ Jat Lai and Afonroe, JJ.) GaNGU v. 
MAHANRAJ CHAND. 15 Lah. 389 = 149 I.C. 661 = 6 
R.L. 723-36 P.L.R. 337 -A.I.R. 1934 Lali. 384 
(P.B.). 

Art. 14 — Grant — Sanad granting in perpetuity a 

percentage of Government assessment — Subsequent 
substitution of fixed annual sum — Suit for declaration— 
Limitation. LIMITATION ACT (190d), ART. 131. 
66 M.L.J. 914 (P.O.). 

Art. 14 — Right to mortgage — Order of Collector 

— Suit to avoid — Ltmiiatton. 

A suit under S. 12, Redemption of Mortgages Act XI 
of 1913, instituted by a person aggrieved by an order 
passed by the Collector under .Ss. 0 to 10 or 11 of the 
Act to establish his light in respect of the mortgage is 
governed by Art. 14, Limitation Act ; it inake'^ no ‘ 
difference that the suit is cwiefor a rneic declaration and 
no relief to set aside the oi der ot the Collector has been , 
expressly asked in the plaint. 4 Lah. 346, Overruled 
and A.I.R. 1925 Lah. 335, Appr. {Teh Chand,Jai \ 
Lai and Monroe, JJ.) GaNGU v. MaHANRAJ CHAND. 
16Lali. 389 = 1491.0. 661 =-6 R.L. 723 = 36 P.L.R. 
337 = A.I.R. 1934 Lab. 384 (F.B.). 

—Art. 16 — Cess paid under protest — Suit to 

recover. 

A suit to recover the amounts paid as village service 
cess by the plaintiff under protest is governed by article 
16. {Sundaram Chetty, J.) GOPALASWAMI Chet- 
tiar V. The Secretary of State for India in 
COUNCIL I R. 1931 Mad. 626 = 132 I.C. 130 = 34 
L.W. 333 = 1931 M.W.N. 537-AI.R. 1931 Mad. 
526 = 61 M.L.J. 764. 

—Art. 17 — Land acquisition — Money p.iid to per- 
son apparently entitled — Suit by pe;son having interest 
in land for money so paid. See LlMlTA'liON ACT, 
ART. 120. A.LR. 1936 Pat. 42 

-Art. 22 — Applicabtltiy — Claims under the 

Workmen's Compensation Act. 

Art. 22 does not apply to claims by workmen under 
the Workmen’s Compensation Act. {Baker and 
Divatia, //.) HOGAN v. GaFUR RAMZAN. 68 Bom. 


LIMITATION ACT (1908), Art. 29. 

128 = 149 I.O. 247 = 6 R B. 360 = 36 Bom.L.R. 1142 
= 1934 Or.0. 116 = A.I.B. 1934 Bom. 28. 

Art. 22 — Applicability — Suit for damages — hn- 

ticement of plaintiff’s wife. 

An action for damrges against the defendant for 
enticing away the pUintitf’s* wite is governed by Art. 22 
and the action if brought more than one yeai after the 
enticement will he baried. {Ganga Nath, J.) TiKA 
Ram t'. Sobha Ram. 8 R.A. 4= 1936 A.W.R. 966^ 
1935A.L.J. 1003=166 I.C. 566 = A. I, R. 1936 All. 
865. 

Art. 22—"' Injury " — IVrongtul obstruction — 

Suit to recover damages —Limitation . 

‘Injury* in Ait. 22 has a widei connotation than 
physical hurl. Assault even though it causes no hurt is 
an offence to the human body and wrongful obs' ruction 
to a peison tiom entering a temple is an injury to her 
person and a ulaiin for da mage-s legarding the same is 
governed by Art. 22. {Jackson, J.) MaNIKYASWAMI 
V Lakamma. I.R. 1932 Mad. 488 ,2) = 138 I.C. 84 
(1) = 36 L.W. 392= A.I.R. 1932 Mad. 432. 

Art. 23— Suit for compensation for malicious 

prosecution — Rension preferred against order of acgait- 
I tal — Limitation — F/es/t start. 

Under Art. 23 the limitation for filing a suit for com- 
pensation for malicious prosecution is one year from the 
date w'hen the plainlilf is ac(]uilted. The fact that the 
defendant tiled an application for revision against the 
order of acquittal obtained by the plaintiff in his 
favour, does not enable the latter to assert that though 
time had once begun to run against him from the date 
of the order of his acquittal, yet, as he had to eontest 
the application for revision wliich was dismissed, a 
fresh period of litnitati»jn for bringing his suit for 
damages began to .icciue to him. {Nanavutty^ J.) 
Shankar Prasad z/. Sheo nakain. 11 Luck. 237 
= 165 I.O. 706 = 7 R.O. 614 = 1936 O.W.N. 619=A 
I.B. 1935 Oudh 392. 

Art. 29 — Appli .'ability — Release of properly 

from wrongful attachment — Suit for its return. .Vtv 
Limitation ACT, ART. 49. 1936 A.W.R. 967= A. 

I.R. 1935 All. 915. 

Art. 29 — Claim for money j)ai'l to save pio- 

perty wrongfully attached — Art. 62 applies, not 
Art. 29. .See LIMITATION ACT, AR'J'S. 62 aND 29. 

A I.R. 1934 Oudh 158 (2). 

Art. 29 — Starting point — Subsequent sale not 

material. 

The crux of Art. 29 is in tlie words “wrongful sei- 
zure.” If the seizure is not wrongful, there can bj no 
cause of action. 'I’he seizure maybe w-rongful either 
: because the property does nol belong to the jadgrnent- 

■ debtor or that the t'ouit has no juiisdiction to attach 
. the property. It L because the process is illegal that the 

seizure becomes wrongful so as to give a cause of action 
; for the suit. The sale of the property after the wrong- 

■ ful seizure does not give a new cau>e of action. 
{Niyogi, A.J.C.) Krishna Sitaram. I.R. 1931 

! Nag. 61 = 130 I.C. 157 = 13N.L.J. 209= A.I.R. 1931 

: Nag. 47. 

i Art. 29 — Suit for damages for wrongful attach- 

; ment — Starting point. 

: In a suit for damages for the unlawful attachment 

’ and seizure of certain properties, the date from which 
I time begins to run is not the date of the attachment, but 
the date of the seizure, and hence it is immaterial whe- 
ther the attachment is or is not a continuing wrong. 

■ {Dunkley, /.) M. S. CHEITYAR FIRM v. S. E. BHOLAT, 
; 13 Bang. 43= 154 I.O. 163 = 7 R.R. 269 = A.I.R. 1934 
I Rang. 329. 



1467 


THE QUINQUENNIAL DIGEST, 1931—1905 


1468 


LIMITATION ACT (1908), Art. 29. ; LIMITATION ACT (1908), Art. 36. 


Art. 29 - A/i/Z for damages for lorons^lul attaih- 

meiit - 'J'lme taken tn j^ettint;^ seizure declared iIU\^jI — 
If can be exduded . 

A cause of aelioji is not .suspeiKled while the plaintiff 
is scckinj:; to piove in (Ahcr ptoLfccdinps llie facts iii)on 
which hiac.uiht; ot action (lL'[)cnfls. Jn a suit loi daniugc^ 
for \MoM{»tul atta« hiuent, the tiriio taken in t’f-ttint; tlie 
seizure ilrciaitd illef^.d citlier on appeal oi by othtr 
rne.ins ( .mnol he deducted. {/Jntikley^ J.) M. S. CHKT- 
j YAK l iKM 7 >, S. li. 13 Kang. 43-154 I C. 

153 7 B.K. 269 - A. I R. 1934 Rang. 329. 

Art. 30 — Sint iii^aimt Jlmhuuy to> danta-^e to 

[^vodi — Sta rlin^ point. 

A suit agaln^t a Railway (Jonipany for ( ompen-'ation 
fo) lo^'ing OI injuiing gootU tleaily conn s luidei Ait. 30 
and time begins to run fioni the ilatc when the loss t.r 
injury occuio and not fioni the date <jn which open <ieli- 
very is given to tJie jdaintitf by the K.iilway. (/yennet, 
/.) bECKL'l AKY (IK bTA'I E 7 '. MCAZ Al.l llAMIIl 

ALL 157IC. 46 8 RA. 95- 1935 A.W.B. 141- 
1936 A.L.J. 398-rA.I.R. 1936 All. 407. 

Art. 30 — Sint foi shoti-dtlivei y — Quits. 

The loss oi injuiy leferied to in Art. 30 is the loss or 
injury to the goods aiul not llielossor injuiy to the 
consignee. '1 he twius is on tlie lailway company, in a 
suit lor .‘‘holt tlelivery, to pro\ e when tlie loss oi injuiy 
to the goods actually occulted aiui that more than one 
year ha.s elapsed fuan that date. Wiieie the company 
had on the uthci huiid thioughout taken up the position 
that no loss had in fact occuried, Art. 30 is* out of tl.e 
(piestion. {Couftneyd/'er/jll, C.J.andFazl Ali,J.) 
ilLNGAl. and Ndk'l H WL.S'IKKN KY. CO., LTD. 7/. 

Kamkmiwar Mn(;h iiahaduk. 12 Pat. 67 = 141 
l.C. 813 (2)- 1 R. 1933 Pat. 94-13 Pat.L.T. 695- 
A.I.R. 1933 Pat. 45. 

Art. ‘6\.—App/icubiIit ) — State / athvay « . 

It is tiue that (joverniiRnl is t*x( luded lioni tlie defini- 
tion of “comiiK-n cariiei ” foi the jjurpose ofthe('ai- 
iieis Alt, liS(i5, but All. 31, Limitation Act, does not 
lont.iiii the expresMon “i.oiiimon cairn r”; it <ady apidies 
to a “i .miCi” .mil is ihcrclore picsuinably of a wider 
meaning, and then foie Ait. 31 docs ajiply to a Slate 
Railway, J ) KDO'iWl Ak jN.VV. RAILWAY. 

GIR. (All.) 45 -144 I.C 1029 A.I.R. 1933 All 
318. 

Art. 31 — ^^Ca/rici ’’ — Sccittaiy of Slate. 

(lovei umeiii is not a ‘common caiiier’^ within the 
meaning of the ('ariicis Act (III of 1855), but this does 
not make (he Secmaiy of Slate incaiMh|e of taking, 
advantage of Ai 1 . 31 . 'Vhe wnul “caiiier’^ in Ait 31 
has pot the same meaning as the words ‘’common cai- 
liei’* .IS defined, in the (\iirieis Act. (/l//tA:e / /i , /.) ' 

Al.AMdlk FOO'IWKAR iS: ('(). 7 '. Sj-CKLTAKY OK 

ST.VII.. 6 IE (AIL; 1-144 I.C. 703- 1933 A.L.J. 
796 -AIR. 1933 All. 466. 

Art. 31- — J\lay in talini; delizc/ y — Ca///er mt 

coni'Citid into bailee /.v fin fast of hint tation . 


Art. 31- — Sint for damay^es for short dehvci y — 
Date of litlivery — II jw to be fixed— No date mentioned in 
contract — Defiiidaiit responsible for delay — Itffcit of. 

In a suit bi ought on 4th October, ]^j23 for damages 
for short delivery, it w.is contended that the fir-'t cltli- 
very having been made on the 21st Septemlier, 1922, the 
suit was k'aireci under Ail. 31. 

Held, (j) that undei Art. 3l, the maleiial date was 
tlie <late ot dtliveiy. NTo date h.iving been fixed in the 
contract, a leusiaiaLIo ihtte should be fixed. The contract 
was an indivisible one. It lefericd not only to the deJi- 
veiy of iion but also to the dt livery of certain w’ooden 
fames w hull were deliveied only on the 5tli October; 
1922, and that the suit was in time; (;/) though the 
pl.iiiiliff wioie on 23r(l October, 1922, to the Company, 
the- lattei had SMit no definite reply till Aueust J923 and 
were therefoie responsible for the del.iy in the institution 
of the .^ult it was not open to them to plead the suit 
had been biougdit too late. (Coint ncy-I\ rrell , C.J. 
and Fazl Ah, y.) RLNGAL AND NORTH WESTERN 
Ry. CO., 1/ID. ?/. Kami shwar Singh IUhaduk. 
12 Pat. 67-141 I.C. 813(2)-IR. 1933 Pat. 94- 13 
Pat L.T. 695= A I.R. 1933 Pat. 45. 

Art. 31 — Suit for wrongful lonveision of goods. 
.SVt* I.LMI I ATJON A(rr, ART. 48 1935 A.L.J, 61- 

AI.R. 1935 All. 166. 

Art. 32 — Applicability — Licensee of land usi nx' 
land lonti ary to tel ms of hemse and ay^ainst oivneAs 
will — Suit for possessten — Limitation — A*t. 142. 

Art. a 2 only deals with the case of a peison having a 
legal right to use certain property. It does not apply to 
tl.e case of a mere licensee w ho lias no niiht to use the 
pioperty within the meaning of tliat Article. In the case 
of a peisoa who is allovNtd to use certairi pioperty by 
way of li en'^e for certain purpose.^, such as for grazing 
cattle, for cattle tioughs, foi use as thit.shing floor, etc,, 
if the licensee plants trus on the propcity against the 
will of the owner, a suit by the owner for posstssion by 
removal of the Dees will bo g(;Vfcjnecl by Art. 142 of the 
Act. (Sulaimans, C,/. ahd Ftiiiitt, J.) (JUKCHARAN 
PRAbAD7LjAI NAKAIN SlNGH. 159 I C 521- 8 R A. 
461^1935 A.V/R. 1362-1936 R D. 400 -A.I.R 

1935 All. 964. 

Art. 32 — Applicability-- Vilkige Shainilat — 
Kxcliisive possession taken by one set of co-shaiers and 
diveitcd for pnriio^e othei than the ordinary one— Suit 
l)>theolhei set of co-shaierb to le.stiain, Ait. 120 ap- 
plies not Alt. 32. See 1 IMITATION ACT, ART. 120. 14 
Lah. 267- AIR. 1933 Lah 705 (F B.). 

Art. 32— Inapplicability — Suit itg.iinst tenant 

foi po'^sessii'ii of land— Tenant using land by way of 
liceim-o. Aft.' LlMITATTON ACT, ART. 142 A.I.R 

1936 All. 964. 

Art. 32— “AVc/// to iise\ 

Art. 32 of the I^imitatiim Act in leferring to a right 
to use piopeiiy does not embrace a meie license to use 


Ry delaying taking dcli\eiy of gi'od>, the liability of , 
the caiiici as a (ariier cannot be Cuiitinuod for an inde- 
finite peiiod, and for the peiioil following the anival of 
ilu- g(>C)i!s, it theic be no delivery, thecariiei’s liability 
I'' th.it ol a b.dlee and not that of a c iirier; but the car- 
rier dues not bcci'ine tlie bailee foj the purpose of limi- , 
t.ition .md Alt. 4iS oi Art. 49 doe*^ not apply but Art. i 
31 apiilus. {Mitlei/i, J,) ALaMGIR FoOrWEAR & 
CO. SK'ki takv ok St AT K. 6 I.R. (All ) 1-144 ' 
I.C. 70S 1933 A L J. 796 ^ A.I R. 1933 All. 466. 

Art. 31 In.ippru'.ibility — (lood- n. t lost but in ' 
posse-Mon of company- .Sale by public auction— Suit , 
for damages. AVc- LLMITATION ACT, ART. 48 AIR i 
1935 All. 601. 


the pioperty; a distinction is to he dravMi lieiween a 
legal light to itmain in posse.ssion of property and a 
meie licence which i- icvocable .it any time. { Benin t. /.) 
I.ACHMAN 7/. RaTNAKAK SiNGfl. 1531.0. 670-7 
R.A. 546- A I B. 1934 All. 836. 

Alts. 32 and 120 — .Suit for permanent injunc- 
tion — Removal of con.'^tructicn on Shan,ilat of which 
both plaiiUitf and defendant aie cjwners. Art. 120 ap- 
plies, not Ai t. 32. A'tt* LIMITATION act, Arts. 120 
AND 32. 36 P L R. 472- A.I.R. 1934 Lah. 701. 

Art. 36 — Applicability — Contract of bailment — 

Suit to recover damages. .Art. Il5 applies, not Art. 36. 
See Limitation Acr, Art. 115. lo O.W N. 1106- 
A.l.R. 1933 Oudh518. 
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‘Art. 36 — AppUiability-~Kx communication from \ 

caste— Suit for damages — Limitation. i 

A suit for in respect of ex cornniaiucation for : 

ca5>te is fjoveined by Art. 36. {A/nrp/iy and loathe /J.) \ 

Devchani) Tui'aram V. Ghanashvam S\kh\r\m. ; 
168 LO. 414- 8 R B. 124- 37 Bom.L.R. 417- AXR. ! 
1935 Bom. 361. 

Arts. 36, 102 and 120- Applicability— lleie- ; 

ditary archaka ot tempi c — Suit for emoluments asaind 
iniAte — Limitatun, ! 

A suit by a heioditaiy .uchalia utti.e liob.ltr of a tein • 
plrj against tlie tiustee of the for iciovery of eni- j 

oluincnts due to him, Consisting ot rice and food offei- 
ings assessed at a money value, is governed by Art. 102 i 
and not by Ait. 3(1 or 120. The aich.ika is a servant of j 
the trustee aiul the cnoluments aie in', wages. {IteasUy. 
C.J . and Ktnpty /.) VeDAGIKI SaS'I’RIAR 7*. SANKARA- 
CHARYA Swamigal. 155 I C. 591-7 EM. 594=- 
1935 M.W N. 120 -41 L.W. 40-= A.I.R. 1936 Mad. 
128- 68 M.LJ. 132. 

Alt. 36 — Applicability — Malicious ariest-Suit 

for damages. Art. 2 applicable and not Art 30. See 
LIMI'I ATION act, Art. 2. 1931 A L J. 858. 

Art. —Applicability — AItsti.asance of direc- 
tors — Application under S. 235 of Companies Act. 

Misfea.^auce dealt with in proceedings umier S. 235 of 
the Companies Act is not independent of cuutiact within 
the meaning of Art, 30; hence limitation for piocted- 
ings under that section are not governed by Ait. 30. 
(Case-law* Kef.) (Atr/.-vj, J.L\) KARACHI HANK, 
I/ii>. Shkwaram IR 1933 Sind 147-143 I.C. 
713-A.I.R. 1933 Sind 103. 

—Alt, 36 — Applicability — Alisfcasaiue of diiec’- 

tors of companies, 

A right to sue for misfeasance of directois of compa- 
nies aiises fiotn the date of m^feasance and i^ governed 
either by Art. 120 or Ait. 36. {Kameuim and Cointdi^ 
JJ.) NAKASI.MHA AYYANGAR V. Ol'ElClAi. Aj-sk^nee 
OF Madras. 54 Mad 153-I,R, 1931 Mad. 61 = 
128 I.C 477 1930 M.WN. 966 -32 L.W. 655-A. 
I.R. 1931 Mad 58== 60 M.L J. 280, 

AA.X.'^^—Attac/iment of floods — Claimant mis- 

approp) lilting attached property — Suit for compensa- 
tion. I 

Alts. ^8 and 49 are intended to apply to cases wrhere j 
the plamlilf having the light to the po'^e ^ioii of the ; 
propel ty leaiii'' of the acquisition by theft or dishonest j 
niisappiopriation or conveision. Where .^ii attachment 
by a plaintiff was. stayed by a rival claimant pending hi'^ ; 
suit for establishment c>£ claim and the claimant having . 
mis ippropr iated the gooils attached, the allaching 
deciee holder .sued him for compensation, 

Held^ th.it Alt. 36 and not Air. 4S csr 49 applied to 
the Case. {Sulaiman and Youn g. J /.) KiRPA K.am 
KUNWAR HahadUR 54 All 467 =-136 I.C. 809 - 
I.R. 1932 All. 243-13 LR. 157 (Rev.)- 16 R.D. 
380 -= A.I.R. 1932 All 266. 

Art. 36 — Continuing w ran gi for over two yea/s 

—Relief. 

Where each act of depositing silt on plaintiff’s 
grounds afforded the plaintilts a separate can've of action, 
their relief in respect of silt deposited more than two 
years before suit is statute barred under Art. 36. 
(/uirers, y.C.andRupchand.A./.C.) MOKIIMAl. u 


LiMrr.vnoN Acr, Arts. ll5, 36 and 120. A.I.R. 
1934 Pat. 7. 

Arts. 36 and 95 — Suit for teltcl on ground of 

ft and. 

Alt. 3() is a lesidu.iry aiticle. A suit for a relief on 
the ground of tiaud is goveined l)y Art. 95 and not by 
Alt. 30. That being so, time begins to lun from the 
ilate of the know ledge ot fi :ud. [^N lamatullah and 

Alhip JJ,) Dehra DUN Tramway Co. zc Hans- 

R.\J. 68 All 342- 159 I C 977 8 R.A. 637~=1935 

A.W.R. 1189-A.IR 1935 All 995. 

Alt 40 '-Jnfrirgementof topy right — Ret lining 

cause of act ton. 

Lfiuler the copyright Act an infi ingenicnt takes place 
not only when a book is rtpimted but also when a book 
iti le'.pei't of which a eopyriglit cxi>*ls is >uld. 'J’heri» is 
a liesh cause of action on the sale of c\fciy book. 
ASulatman, C.J. and Thom, /.) M.l’. Mar.shalL v. 

; Ram Nvrain 1 al. 154 I.C. 207 - 7 R.A. 713-3 A. 
i W B. 255--- A.I.R. 1934 All. 922. 

; Art 4.1— Ah e nation by tirti f uated gnat d tan — 

j Setting aside by minoi after atiaimne majonty. 
j A pel mission olitamcd by a ceititicaied guardian by a 
j fraudulent misrepicsentation i- a nullity but a transfer 
' made in pursuam e tlureof is only voidable. Wheie the 
I minor sirs after attaining majority to set aside the 
j transfer, the Miit is govcnieil by Ait, 44 and not Ait. 

! 144 of tlie I.imitation Ait ( Pnftan and N lamatuUah, 
JJ.) Ram C: I IA RITTER .'vflSlR V. SURAJ Tem. 63 
All. 738 - 136 I C 71- -I R 1932 All. 119 -=1931 A. 
L.J. 997- AIR. 1932 All. 108. 

Art. 44— Alienation by dc f.uto guardian— Suit 

to set aside — Art. 44 not aiiplicable, but Ait. 144, 
(Huddhist Hm mese J.aw). .Stc lUlDDHlSr LAW — 

: Burmese— Guardian. A. I R. 1931 Rang. 178. 

' AxX. 4.^~.ipplicabiltty — l)e facto and de jure 

I siuaidians — Alienations by 

I Art 44 applies to .ilienations by /y/; t* guardians 
and not to tliosc by de fa- to guardians. 44 Horn. 742; 
j 38 Mad. 1125, A I.R. l928 Mad. 226, Ref. In the latter 
j case, a suit can be hi ought witliin twelve years. 
\{,Ramesam, J .) PURUSHOT IWMA KA J HO zy. HruN- 
I DAYANA Da.ss I.R 1931 Mad. 773 - 133 10.773= = 
33 L.W. 664-1931 M.W.N 417-A.IR. 1931 Mad. 
697 (2). 

Art 44— .Applicability — De fact(j iiuirdian — 

Alienation by — Suit to bet andi, — fndiin Chrisiian 
mi nut . 

An alieii.ition by the dc facto guartliaii of an Indian 
GhrisUan minor is \oid, a suit to set it .iside is not gov- 
erned by Art. 44 and is in lime if bioiiglit within 12 
yeais after the alienation. {Madhavan Nair , J.) SuN- 
DVRA NADAN 7>. Annammal. I R. 1931 Mad. 616- 
132 I.C. 120-1931 M.W N. 415-33 L.W. 615- A.I. 
R. 1931 Mad. 529 -= 60 M.L.J. 695. 

! Art. 44 — Applicability — Htn lii minor eoparce- 

: nets-— Alienation by gnardiaub — Suit to set aside aftit 
; ma/onty — Limitatiun — Att. 144. 

During the minoiity of two minor cousins, undivided 
meinljeis of a Hindu joint family, their motluis acting 
i as guardians alienated certain pjopi ilies of the minors. 
One of the ininois subsequently died. Moie than three 
ye;irs afti-r the surviving minor became u major, but 
within 12 yeais of the alienation, the surviving copaice- 
ner instituted a suit to set aside the alienation, as having 
been unauthoriited. 


GOBINDRAM HiKHCHAND. 27 S L R 41-- 1 R. 1933 Held, the suit was governed by Art. 44 and not 144 of 
Sind 191 = 144 I.C. 452 = A.IR. 1933 Sind 176. the Limitation Act and that the suit was b.iried. {Vat a- 

Art. 36— Suit for compensation for breach of dachanat , J ) ANKAMMA 7^. KaM ESWARAMMA. 154 

term in compromise — Art. Il5 applies, not Art. 36 or I.C. 616 -= 7 R.M. 464 = 1934 MW.N. 960 = 40 L.W. 
Art. 120 even if conproriiise is merged in decree. See 760 = A.I.R. 1935 Mftd. 1 = 68 M.L J. 87. 
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XIMITATION ACT (1908), Art. 44 . | 

Art. 44 — Appltcabiht y — Natural father of ad- | 

opted minor — Alienation by. I 

The natural father of an adopted minor is not a guar- { 
dian de fnre and a suit to set aside an alienation by him ! 
is not governed by Art. 44. {Romesarn, J.) PURUSHOT- . 
TAMA KaDHO V. imUNDAVANA DASS. 1 B. 1931 ’ 
Mad. 773-1331.0. 773 = 33 L.W. 664 = 1931 M.W. 
N. 417 = A.I.R. 1931 Mad. 697 (2). 

. —A rt. 44 — Appltnibility — Suit by transferee from 

minor. 

Art. 44 does not apply to a suit by a tran.sferee from 
a minor to which the minor is not a party. 49 Bom. 309 
and 56 M.L.J. 332, Dist. The father and natural guar- 
dian of the minor had transferred the property to the , 
defendant in 1912. The minoi attained majority m 
1923 and sold the property to tiie plaintiff No. 1 in 
1925. The plaintiff No. 1 and the quandom minor (as 
plaintiff No. 2) brought a suit in 1926 to set aside the 
.ilien.ition ( f 1912. Plaintiff No. 2 withdrew from the 
suit without ol)jection on the part of plaintiff No. 1 and 
on the question whether the suit was in time. 

that Art. 44 of the Ivirnitalion Act did not 
apply to the suit. “The question is not whether the 
suit was bar led by limitation, but whether the plaintiff 
has a light to continue the suit. Aftei the minor had 
withdrawn, he has virtually cdected to acquiesce in the 
sale by Ins guardian and the inteicst of th(j minor in the 
pioperty has been extinguished under Art. 44 read with 
S. 2S of the Act. The plaintiff, therefore, had no right 
to continue the suit.” {Patkar and Murphy^ //.) 
jHAVKRHIiAI V. KaHHAI JlKCHKR. 141 I.O. 806 = 
i R. 1933 Bom. 165-34 Bom.L.R. 1512=A.I.R. 1933 
Bom. 42. 

hxX,. ^^—Appltcahilitv — Transfer by Christian 

motho as natural ^iiuurdian — Suit by minor to avoid. 

An alienation byaChiistian mother acting as the 
natural guardian of her minoi child is voidable and not , 
void and a suit by the minor avoiding the transfer 
should be instituted within tiie three yeuis prescribed by 
Alt. 44. {Curiienven and Pakenham IValsh, yy.) 
llANlURAMMAL c/. I.YIMA KKNT. 67 Mad. 1062 = 
162 I.C. 646-7 R.M. 249- 40 L.W. 406 = 1934 M. 
W.N. 499-A.I.R. 1934 Mad. 606=67 M.L.J. 322. 

^ArtS. 44 and \^\^.Apphcabtljiy — Void and 

voidable ti ansa.tion^ — J)tsttnition — Alienation by 
iluardian. 

The Limitation :\ct draws a distinction between void 
transactions and voidable transactions, and while a . 
longer period is allowed for remedies aiising out of voiil 
iransjciions, a shoi ter period has been prescribed for 
all actions seeking to .set aside voidable tr.insactions; ; 
and it makes no difference that there is also a prayer | 
for possession. It is also a vveIl-e.■^tabIished principle 
that wlienever there is a specific .irticle applicable to ; 
a suit, a general article like Art. 144 will be excluded. 
\\\naita:hai lar, J.) ANKAMMA v. KaMESWA- 
KAMMA. 164 I.C. 616-7 RM. 464 = 1934 M.W.N. 
960 = 40 L.W, 760 = A. I.R. 1936 Mad. 1 = 68 M.LJ. 
87. 

Arts. 44 and 144 — Joint family consisting of 

uncle and nephew — Alienation by uncle — Suit for posses- 
sion by nephew — Limitation — Art. 144 applies not Art. 
44. Limitation act. Arts. 144 and 44. 35 
P.L.R. 722 A.IR 1934 Lah. 601. 

Art. 44 — Ma/KJi^ri of joint family not a ^uar' 

dtan — Minor loparc^ner nut hound to sue within three 
years Suit by alienee fr^m coparcener not barred by 
Art, 44. 

The manager of a joint Hindu family consisting of 
himself and his minor brothers is not to be deemed their 


LIMITATION ACT (1908), Art. 14. 

guardian within the meaning of that term in Art. 44. It 
is not necessary for the minor brother himself to bring a 
suit within three years to set aside the alienation made 
by his brother nor is there any legal objection to his 
alienating the right to a share in the property which he 
possessed. A suit by the alienee of the minor brother is 
not therefore barred by Art. 44. {^Broomfield and 
fVadia, yy.) Hanmantappa V. dundappa. 151 
1.0. 1043 = 7 R.B. 100 = 36 Bom.L.R. 474 = A.IJt. 
1934 Bom. 234. 

Art. 44 — Scope and applicability-^MinoPs pre- 

perty —Alienation by guardian as if it were hts own. 

Where a minor’s property is sold by his guardian, who 
professed to act as such or who can be shown to have 
acted in that capacity, the minor may be bound to have 
the deed set aside within three years after attaining 
majority; but where the property has been alienated by 
the guardian as if it were his own and the mortgagee 
treats it as the property of the alleged guaiclian person- 
ally and has it sold as such, Art. 44 cannot apply. 
Where a guardian transfers property in circumstances 
which did not justify the transfer, such transfer is only 
voidable. Wherever the transfer is voitl ab tnitio^ 
Art. 44 dots not apply. Where a minor’s property is 
sold by another person, even though he be his guaiclian 
claiming it to be his own, the minor’s interest is not 
affected by such transfer which is void. {Niamatullah^ 
y.) Bhagwan Dass V. Kashi Prasad. 157 I.C. 118 
(2) = 8 B.A. 99 = 1935 A.W.R. 655 = AIB. 1935 
All. 417. 

~ — Art. ^4c.— Scope — Minor being in joint possession 
— Suit to set ande sale and for partition. 

Cases contemplated by Art. 44 are those in which 
“transfer of property"* has been made by a guardian. 
It implies that the property has changed hands and does 
not apply to cases vvheie the erstwhile minor is in pos- 
session of his property in spite of deeds of transfer exe- 
cuted by the guardian under which either possession does 
not pass from transfeior to transferee, e,g,^ deed of 
1 simple mortgage, or possession has not been parted with 
though it ought to have been delivered. A person 
brought z suit beyond three years of his attaining majo- 
rity for partition of the house and declaration that the 
sale effected by hisceitified guardian without permission 
of the District Judge was void and ineffectual as against 
him. He claimed to be entitled to half share of the 
house which was so transferred and made the other co- 
sharer of the house as well as the vendee defendant tc/ 
the suit. It w'as found that the plaintiff was all along 
in possession with the co sharer in spite of the sale in 
favour of defendants. 

Held, that Art. 44 did not apply to the case, and even 
if it applied it only barred the remedy of the plaintiff to 
get the sale-deed set aside but was not fatal to his title 
w’hich still subsisted and entitled him to separate posses- 
sion of what is now in joint possession of himself and 
other CO sharer. The rule is well settled that lapse of 
limitation, apart from S. 28 of the Limitation Act, bars 
only the remedy and does not extinguish the title of the 
claimant. S. 28 not being applicable to this case, the 
' plaintiff's title subsists and consequently the main relief 
sought, namely, partition as .^gainst the co-sharer was 
' not affected by Art. 44. A. I. K. 1916 P. C. 172, Kef. 
{Banerji and Niamatullah, J f j) MaHOMED Raza 
Ahmad v, Zahoor Ahmad. 62 All. 979 = I.B. 1931 
All. 463 = 1,32 1.0.21 = 1930 A.L.J. 1416 = A.I.B. 
' 1930 All. 858. 

Art. ^4: -Void and valid deeds — Distinction 
! between. 
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lilMITATION ACT (1908), Art. 47. 

I 

If a sale is held to be void owing to fraudulent regis- ' 
tration, there will be no need to set it aside and a suit 
to recover possession of the properties alienated under I 
the sale deed will not be barred, though brought by the | 
ward about eleven years after the date of the sale. If, j 
on the other hand, if it is not void, then such a suit has ; 
to be regarded as one for setting aside the sale deed even | 
though no such relief has been sought for, in that pos* ■ 
session cannot be obtained unless that document is set ' 
aside and such a suit should be brought within three 1 
years from the date of the sale. Ol^allace and Bards- ; 
zvell , //.) Sri Raja Sobhanadri Apparao Baha- 
dur Garu V . Raja Inuganti Venkoba Rama Rao. 
54 Mad. 352-I.R. 1931 Mad 215-129 1.C. 243-32 
Ii.W. 680 -1930 M.W.N. 1067 -A.LR. 1931 Mad. 
46-60M.L.J. 701. 

- ‘Art. 47 — Applicabthty — Joint lands — Order 
under S, 145, Cr» P, Code^ in respect of part of lands — 
Sint by co-sharer for possession on declaration of title — 
Limitation, 

Art. 47, Limitation Act, applies only to a suit for pos- 
session of an undivided share of property in respect of 
the whole of which there was a final order under S. 145, 
Cr. P. Code. It is not contemplated by the article that 
the title of the co- sharer of any joint property must be 
held to be extinguished or that there could not be any 
claim for joint possession or partition, simply because 
an order passed by a Criminal Court in respect of a part 
of the property, has not been challenged by suit within j 
three years. The co-sharer’s right to exclusive posses- | 
aion would be barred after three years under Art. 47, j 
but his title will not be extinguished so as to disentitle 
him to a decree for partition. (^Guha and Bartley^ JJ ) 
jouESH Chandra Khasnwis v, Suresh Chandra , 
Namadas. 1631.0. 370-9 R.C. 19 -39 0. W.N. 853 ' 
" Art. 47 — Applicability— Order under S. 145 (6), | 
Cr. P. Code — No suit by unsuccessful party — Subsequ- | 
ent eviction of successful party by third party — Suit by 
unsuccessful paity later on against successful party and j 
third paity—Bar of. See LIMITATION ACT, S. 28 AND 
Art. 47. 16 Pat.L T. 183-A.I.R. 1936 Pat. 164. 
——Art. 47 — Applicability — Proceedings under 
S, 145, CT. P. Code, about crops — Order as to possession 
of crops alone — Subsequent suit after ihiee years — 
Parties and area in dispute not same — Suit, if barred. 
See Limitation Act, S. 28 and art. 47. ll O.W. 
N. 1166. 


LIMITATION AOT (1908), Art. 48. 

Limitation act. Art. 31. 1933 A.L.J. 796=* 
A J.R. 1933 All. 466. 

-Art. 48 — Applicability — Goods not lost but in 

possession of company ^Sale by public auction — Suit for 
damages. 

Where goods had reached their destination and had 
never been lost from the possession of the railway com- 
pany and were in the lost property office and were sold 
by public auction against the express direction of 
plaintiff 

Held^ that the suit was not governed by Art. 31 of 
j the Limitation Act as the cause of action was not non* 

I delivery but that it was govtined by Art. 48. (^Sulai- 
j man^ C,J, and Benrnt, ./.) SECRETARY OF STATE v, 
I Simla footwear Company. 67 All. 843-167 1 , 0 . 

' 1080 = 8 R. A. 264-1935 A.LJ. 793-1935 A.W.R. 

I 918 = A.I.E. 1935 All. 601. 

I " "Arts. 48 and 49 — Scope — Attachment of goods — 

, Claimant misappropnating attached property — Suit for 
, compe lisa* ton, 

j Alts. 48 and 49 are intended to apply to cases where 
i the plaintiff having the right to the possession of the 
I property leains of the acquisition by theft or dishonest 
1 misappropriation or conversion. Where an attachment 
I by a plaintiff was stayed by a rival claimant pending his 
I suit for establishment of claim and the claimant having 
misappropriated the goods attached, the attaching 
decree-holder sued him for conripensation. 

Held^ the plaintiffs right was confined to get the 
goods sold through the Court and realise his decretal 
money out of tlie sale proceeds. But this right did not 
entitle him to take posses^ion of the goods direct. Art. 
49 is not hence applicable. Art. 36 which is a general 
article for suits for compensation for all acts and 
omissions amounting to torts which are not provided for 
elsewhere must apply since neithei Art. 48 nor Art. 49 
applies. {Sulaiman and Youngs JJ,) KikPA RAM 
Kunvvak Bahadur. 64 All. 467=16 R.D. 380 — 
I.R. 1932 All. 243-136 I.O. 809- 1932 A.L.J. 241 
-13L.R. 167 (Rev.) = A.I.R. 1932 All. 266. 

Art. 48 — Suit against carrier for wrongful 

conversion of goods, 

A suit against a carrier for damages for v\rongful 
conversion of goods is governed by Art. 48 and not by 
Art. 31 of the J^imitation Act. {/CendalL J-) NaWAB 
Boot House v. Secretary of State. 169 I.O. 40 
(2) = 8 RA. 379-1936 A.LJ. 61=1935 A.W.R. 
37-A.IR. 1935 All. 156. 


Art. ^Applicability — Bight of ivay affirmed 

by Mamlatdar — Suit to contest, 

A suit denying a right of way as affirmed by an order 
of a Mamlatdar under Mamlatdars Courts Act, is a 
suit respecting possession of immovable property and i 
as betw’een Arts. 14 and 47, Art. 47 applies to such suit, j 
11 Bom. 429 (432), Dist.; 10 Bom.L.R. 749 ; 19 Bom. I 
828, Ref. (^Mad^avkar, J.) BulL'PPA v. TiPPAN : 
Gowda. 136 I.O. 427-I.R. 1932 Bom. 75=33 j 
Bom.L.R. 617- A I.R. 1931 Bom. 256. 


Art. 48 — Trover — Removal of coal prior to 

plaintiff*! title — Right of action. 

The plaintifi is not entitled to maintain an action for 
damages in respect of coal removed from the plaintiff’s 
mine before the plaintiff got his title to it. {JVort and 
Fazl Ah, JJ.) Baijnath Jugal Kishore v, Man- 
indra Chandra Nandi. I.R. 1931 Pat. 373-133 
I.O. 453-13 Pat. L.T. 73 = A I E. 1931 Pat. 436. 

Art. Trover — Removal of coal — Suit for 

damages. 


Art. 47 — Person not party to proceeding under ' 

S. 145, Cr. P- Code — If bound by order of Magistrate, j 
The provisions of the Statute of limitation must be 
construed with reasonable strictness. A person who is 
not a party to the proceedings under S. 145, Cr.P. Code, 
cannot be held to be a person bound by the order of the 
Magistrate within the meaning of Art. 47, Limitation I 
Act, even though he is a witness in them. (^Hilton and 
Rangi Lai, JJ.) MT. MAYA DEVI v, DIWAN CHAND. 
1935 Or.C. 181-A.I.R. 1936 Lali.116 (2). 


Per IVort, J, — An action for damages for tiespass 
upon the plaintiff’s mine and extraction of coal there- 
from is an action in trover governed by Art. 48 and not 
Art. 144. it is necessaiy for the defendants to show 
that the coal has been removed at a time beyond the 
period of limitation. 

Vex Fazl All, J, — Art. 48 is applicable only when 
' the movable property lost is still in the possession of the 
'' defendants and not when the property cannot be traced. 
; {JYort and Fazl Alt, JJ,) BAIJNATH JUGAL KiSHORE 


Arts. 48 and 49--AppUcability~Carrier— Suit z/. Manindra CHANDRA NANDI. I.R. 1931 Pat. 

against — Delay in taking delivery — Carrier not convert 373 = 133 I.C. 463 — 13 Pat L.T. 73 — A.I.R. 1931. 
*ed into bailee — Art. 31 applies, not Art. 48 or 49. See I Pat. 436. 


Q. D.— II— 93 
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LIMITATION ACT (1908), Art. 48. 

Art. 48 — Wrongs fill sale of goods by railway 

company — Suit for damages — Limitation — Starting \ 
paint — Railways Act^ S. 55. | 

A sule of fjoocls by the railw^ay company without j 
the formality provided by S. 55 of the Railways Act is j 
wrongful and a suit for damages for such wrongful sale i 
is one for conversion and is governed by Art. 48 of the i 
Limitation Act and the starting dale of liniitation is the ; 
dale when ihc plaintiff, the person who has the 

right to possession, first learns of the act of conversion. 
If the company seeks to show that the suit is not main- ' 
tainable by reason of the expiry of the statutoiy period 
of limit.ationy it is upon it to prove precisely at what 
period the plaintiff became awaie of the sale and its 
wrongfulness, that is to say, became aware of the fact of 
conversion. {Courtncy-Terrdf C. J. and Agarroa/a, J.) 
SUNDAUJI SHIVJI 7 >. f^LCKK'l AKY OP' STATE. 13 
Pat. 762-16 Pat. L.T. 61 = 161 I.C. 996-7 R.P. 
148 - A.I.E. 1934 Pat. 607. 

—“"'“"“Art 49 — Applicability — Suit for recovery of 

share in movable fropeity on declaration of htle» , 

Art. 49 applies only to a suit for “.specific movable! 
propel ty’', which means piopeity of which one can i 
demand the dtlivciy /7i It is not applicable to . 

a suit f(jr the lecoveiy of a share in certain movable 


I LIMITATION ACT (1908), Art. 66 . 

governed by S. 273 but by Art. 52, Limitation Act. 
{Stdatman^ C, /. and Mukherji, J,') CANTONMENT 
BOARD, Allahabad z/. Hazari Lal Ganga Prasad. 
66 All. 885 = 149 I.O. 49 = 6 H. A. 847 = 1934 A.L J. 
805-3 A.W.R.393 = A.I.E. 1934 All. 436. 

^Arts 62 and 96 — Goods sold and delivered— 

Wiong person debited— -Mistake subscguently discovered 
— Claim against right person, 

A who was dealing in business with two brothers Id 
and C doing business independently, sold and despatch- 
ed to B certain goods at his reque.st but through mistake 
entered the debit wrongly in the name of the other bro- 
ther 6’. On a refusal by C to pay the amount on de- 
mand being made fiom him, the mistake was discovered 
and A [iresented a demand to B and instituted a suit 
I against him for lecovery of the amount, 
i that the claim put forward by A w'as one for 

price of goods solely and delivered and the suit was 
governed by Art. 52 and not by Ait. 96. 12 Cal. 533 ; 
A.I.K. 1925 Pat, 765, Dist. {^Ferrers, J.C, and Fup- 
chand Btlatam, A./.C.) NARUWAL IIlRACHAND v, 
NANUMAL liENAHSlDAS. 27 S L.R. 81 = IR. 1933^ 
Sind 93 = 142 I.O. 470 = A.I R. 1933 Sind 32. 

Art- 62 — Sale of goods — Liability to pay full 

price — Date of accrual. 


pioperty on dei laration of title thereto. {Afukern and 
Guha, JJ.) SwaRNAMOYEE DaSI v. PROBODH 
Chandra Sarkak. 143 I.C. 402 ^ I.R. 1933 Cal. 
426 = 36 C.W.N. 768 = 66 C.L.J. 420 = A.IR. 1933 
Cal. 263. 

—— ■■■Art. 49 — Bel ease of property from wrongful 
attachment — Suit for its return - Limitation — Starting 
point. 

The defendant had a decree against certain persons, 
in execution of which he got attached the produce of 
the plaintiff. On the responsibility of the defendant, 
the produce was put in the custody of the shahana^. The 
plaintiff filed an objection to the attachment which was 
allowed and tlie altai hirient was removed. Thereafter 
the defendant brought a '■uit under O. 21, R. 63, C.P. 
Cotlc wliich was dismi^‘^ed, 'I'he property continued in 
the custody of the shahanas. The plaintiff sued to re- 
cover his piodiice ,iiul in the alternative its price. 

Iletdy Art. 29 of the i.imitation Act is not appilicalde 
as the suit is not for damages for wrongful attachment 
of propeity but it is for the return of the piopeity after 
it had been released from the wrongful attachment, and 1 
that Art. 49 will apply to the case and time began to run i 
from the date of the release of the propeity from attach j 
inent, when the possession of the defendant and his 
shahanas became unlawful {Ganga Nath, /.) 
Parshadi Lal v. Chandan. 158 I.C. 1014 = 8 E. 

A. 368 - 1936 A.L. J 1010 = 1936 A. W.R. 957 = A L 

B. 1936 All. 916. 

Art. 52 — Applicability — Suit for recovery of 
price of medicines, 

A suit for therecoveiy of the price of medicines sup- 
plied is governed b> Art. 52. {Sulaiman, A.C.J. and 
A''/;’. /.) Haroda Kant Sen v. Court of 
Wards. I.R. 193 I All. 697 = 133 I.C. 637 = 1931 
A L J. 949-A.I.R. 1931 All. 762 (2). 

Art. 62 — Goods supplied to Cantonment Board — 
S uit for r ec wet y of price —Limitation . 

S. 273 (1) of the Cantonments Act docs not contem- 
plate the cla^.s of .Miits of piivdte contracts for which 
specific rules of e\ id tnce are prescribed by the limita- 
tion Act. It contempl.ites actions brought against the 
Board in respect of acts done in pursuance of any rule 
or bye-law th.it has the force of law. IJence a suit 
against the Board for the price of goods supplied is not 


In <i .simple transaction of sale of goods, the liability 
I to pay the lull price accrues on the date of the sale. Ihe 
' fact that the pui chaser, not havirg all the money in his 
I hands, agrees to pay the balance with interest at a cer- 
tain rate does not prevent the accruing of the vendor^s 
I right to recover the whole price on account of the pur- 
; chase and time begins to lun from the date of the sale, 
j Vendor must sue within three ycats fiom that date in 
I order to get a peisonal deciee against the purchaser. If 
; the original contract between the parlies had been that 
I the plaintiffs w’ould purch.ise goods on behalf of the 
; defendants retain them and then re-sell them on instruc- 
‘ lion from the defendants and then only the account 
I would be settled, time would not begin to run from the 
I date of the initial purchase. Case held not to be a 
case where purchaser stipulates to pay the price after 
settlement of account on a fuluie date, the goods being 
re sold by the purchaser in the meanwhile. {Sulat- 
man and Young, //.) MUKAT Lal v. GULAB SinGH 
PRAN Mal. I R. 1931 All. 6X8(2) =132 I.O. 422 
(2) = 1931 A.L.J. 363 = A.I.R. 1931 All. 229. 

Art. b2,~Sale of goods to recover balance of 

price. 

The defendant entered into a contract with the plain- 
tiffs transferor for ti e purchase of certain motor cars 
I and accessories for a sum of money paid an amount by 
way of earnest money and took delivery of a car. 
Subsequently however the contract was broken and the 
defendant neither returned the car nor made further 
payment. The plaintiffs sued to recover the balance of 
the pi ice of the car delivered, damages for breach of 
contract and inteiest. The defendant having raised the 
plea of limitation. 

Held, that the defendant was liable for the sale price 
of the car he had retained and th.it the suit in respect 
of such claim W’as governed by Art. 52 and not 
Art. Il5. In such a case a combination of claims 
can be split up into its component parts and the suit 
entertained to the extent it is not barred. {Shadi Lal 
C.J. and Walker, /.) BHIMA MaL & SONS v, RaHMAT 
Ullah. 130 1.0. 674 = A.I.R. 1931 Lah. 309. 

“ Art. 66 — lnapplteabtliiy—~Suit for 7oages by 

village carpenter, 

A village carpenter is an artisan within the meaning 
of Art. 7 of the Limitation Act and a suit for wages by.* 
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I.IM1TATI0N ACT (1908), Art. 57. 

him is governed by Art. 7 and not by Art. 102 or Ait. 
56. {Subhedar, A,J,C.^ NaMDEO v, KaMKRISHNA 
Mahadeo. 152 10. 886 = 7 R.N. 110 =AIR. 
1934 Nag. 260, 

" — Art. 67 — Account — Suit to recover money — Ac- 

count not being mutual -Ltmtiaitcn. 

A mutual account means not mearly where one of the 
parties has leceived money and paid it on account of 
the other, but where each of the parties has received 
and paid on the other’s account. It is the essence of 
mutuality that each party to the account must extend the 
credit to the other on the faith of an admitted indebted* 
ness to him. In a suit for recovery of money on a babt 
account it was found that the dealings between the 
parties were simple meney loans as between 
creditor and debtor and the account was 
not matual in any sense of the term. The 
defendant bon owed money from the plaintiff from 
time to time made payments to him occasionally and 
struck balance in his favour. The transactions created 
obligation on one side only, those on the other being 
merely complete or partial discharge of such obligations. 
On the account as it stood there were not independent 
obligations in the sense in which the term is used in re- 
ference to “mutual” account and there were and could 
be no rec/prOLal demands between the parties. 

Held ^ that Art. 85 was inapplicable and the suit being 
one for recovery of money payable for money lent was 
governed by Art. 57. (^Tek Chand and IVaiker, //.) 
Ram Dhan V. Malik Mahomid Dost Khan. 
12 Lah. 420 = I.R. 1931 Lah. 946 = 134 I.C. 513= 
32 P.L.R. 964 = A I.R. 1931 Lab. 241. 

Art. 67 — Applicability — Money advanced as loan 

— Suit for fecovery less sum due for work dom\ 

The plaintiff was a dealer in timber and the defen- 
dant did the business of sav>ing wood. The plaint stated 
that between certain dates a certain sum of money was 
advanced to the defendant and the plaintiff sued to 
recover the money lent less the value of the work done 
by the defendant, 

Held^ that the suit was governed by Art. 57 and not 
by Art. 115. {Muka/i, /.) AUDUL AZIZ KhaN v. 
NiazUllah. 6R.A 466 = 1471.0. 295 = 3 A W.R. 
190 = A.IR. 1934 All. 126. 

——Art. 57 — Applicability — Suit on account stated 
— Distinction from suit on mutual open and current 
account — Ait. 64 or perhaps 57 applies not Art. 85. See 
Limitation Act, art. 64. A.I.R. 1931 Lah. 233. 

Art. 67 — Applicability — Suit for money secured 

by pledge — Limitation, 

A suit for recovery of money secured by a pledge is 
really a suit for money lent and advanced, and a suit to 
recover the balance due after the sale of the pledged 
propel ty is none the less a suit for money lent, and the 
period of limitation is three years under Art. 57. The 
fact that movable property has been pledged does not 
change the nature of the suit. (^IVadia, /.) PERCY F. 
Fisher v, Ardeshir. 156 1 0.631 = 7 RB. 516= 
37 Boin.L.R 166 = A.I.R. 1936 Bom. 213. 

Art. 67 — Applicability — Transaction starting 

as deposit — Substquent withdrawals and deposits — 
Relation of custom ee and banker. 

Where the transaction between parties starts as a 
deposit and subsequenlty there are several items of depo- 
sits and withdrawals in the handwriting of the depositee, 
the transaction is one between customer and banker and 
to such a case Art. 60 applies and Art. 57 does not 
^PP^y. Chand and Agha Haidar^ J/.) GULAB 

Rai Gujar Mal V. Sandhi. 16 Lah. 242=151 1.O. 
712=7 R L. 200 = 37 P.L.R. 66 = A.I.R. 1934 Lah, 
42 . 


LIMITATION ACT (1908), Art. 60. 

Art. 67 — Principal and surety — Liability of 

surety — Commencement of limitation. 

Where a person took a loan and signed a Bahi and 
it appeared that no date was fixed for re payment and a 
surety who had guaranteed payment by a letter of even 
date was sued along with the executant, hcldy that the 
loan bet ame payable at once, on the date of the loan 
under Act. 57 and the liability of the surety also began 
to run from the same date. {Jat Lai and Abdul Qadir^ 

jj.) Diyalu MAL^^ nandu Shah Dev Raj. 13 
Lah. 240 = I.R. 1931 Lah. 638 = 132 1.0. 690 = 33 P. 
L.R. 69 = A.I.R. 1931 Lah. 691. 

Art. bl—Sale of goods— Suit for personal decree 

for prtci — Limitation. 

Where it was agicetl the goods sold rriiiain in the 
custody of the vendor as security for the unpaid price of 
the goods and the vendor sues the vendee for a personal 
deciee against him and not for enforcement of any 
chaige on the urity, the suit is not governed by Art. 
120, but by the three years’ rule of limitation so far as 
the personal liability of the defendant is concerned. 24 
All. 25l and 30 bom. 218, Kef. {Sulatnian and Youngs 
JJ.) Mdkat Lal V. Gulab Sinch Pran Mal. 
1931 A.L.J. 363 -I.R. 1931 All. 618 (2) = 132 I.O. 
422 (2) = A.I.R. 1931 All. 229. 

Arts. 69 and Hb— Applicability — Bond regts- 

te> t d. 

In the case of a legistered bond, the article of the 
Limitation Act, which is applicable, is not Art. 59 but 
Art. 116. A.I.R. 1933 P.C. 143, Rel. on. {Dunkley, 
J.) Alagan V. Maung Po Peik. 1511.0.426 = 

7 R.R. 77 = A.I.R. 1934 Rang. 227. 

—Art. 69 — Applicability — Deposit — Suit to recover 
—Art. 60 applies, not Art. 59. See LIMITATION ACT, 
art. 60. 1932 A.L J. 261. 

Arts. 69 and 60 — Applicability — Money left 

With a Nattukottai Chetty — Terms — Presumption as to 
— Suit to rccoier — Limitation, 

If theie is no evidence whatever as to the terms upon 
which moneys are left with a Nattukottai Chetty on 
“Thavanai”, there is a presumption that the Chetty is 
in the position of a banker and the person transacting 
business with him is a customer and that aecount is on 
the demand basis to which Art. 60 of the Limitation 
Act w’ould apply and not Art 59. Art. 60 not only applies 
to deposits made by a customer with a banker where the 
money is payable on demand from the beginning, but 
also applies where the money is payable on demand 
after the termination of a fixed period. (^Stone and 
Pakenham Walsh, //.) MGRUGAPPA CheiTY v, 
Raman,aihan Chetty. 367 1 0. 274 = 8 R.M. 
133=1936 M.W.N. 669 = 41 L.W. 636 = A.I.R. 1936 
Mad. 734. 

Art. BO'— Agreement to pay on demand — Infer- 

ence from conduct. 

In order to make Art. 60 applicable, it is not neces- 
sary that the agreement to pay the amount due on 
demand must be “express;” its provisions are attracted 
even if the agreement is to be “implied^* from the 
course of dealings between the parties or the other 
circumstances of the case. {fP^h Chand and Agha 
Haidar, JJ.) GULAB RaI GUJAR MaL v. SANDHI. 
16Lali 242 = 161 10.712 = 7 R.L. 200 = 37 P.L.R. 
56 = A.1.R 1934 Lah. 42. 

— Art. 60 — Agreement to pay money deposited on 
demand — Absence of demand — Commencement of limi- 
tation. 

Under Art, 60 the period of limitation for a suit to 
recover money deposited under an agreement that it 
shall be payable on demand, is three years from the date 
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when the demand is made. The making of the demand 
is entirely dependent upon the volition of the plaintiff 
and the period of limitation may be indefinitely prolong- 
ed and a suit may be instituted without even a demand 
being made, in which case no question of limitation 
arises. {Aj^ariva/a, /.) BaiJNATH SOTI v, lilHARI 
Ram Sham Lal. 1471.0. 1094 = 6 R.P. 399 = A.I.R. 
1933 Pat. 701. 

Art. 60 — Applicability — Implied agreement to 

pay on d ’/// ml — Filing of luit constitutes demand. 

The plaintiff sued the defendant alleging that he had 
deposited certain amounts at various times with the 
defendant and had obtained ruqqas from the defendant 
to the effect that the moneys were received as amanat^ 
that a year ago he had demanded the same but the 
defendant had refused to pay. The defendant pleaded 
that there had been no deposits with him and that the 
deposits if any had been validly accounted for in the 
plaintiff's a:count. Tiie pi nntiff d;:nled that he had any 
account with the defend in t. 

Held^ tint an i npliej ,«greement to pay on demand 
might be presumed and the suit was governed by Art. 
60 

Held also, that the suit itself may be taken to consti- 
tute a demand for purposes of that article. {Dilip 
Singh, J.) Allah ditfa z/. Sauhu Shah. 6 R.L. 
385=147 I.C. 338 = 35 P.L R. 91= A.I.R. 1934 Lah. 
179. 

——Art. 60 — Applicability --Transact ton starting as 
deposit — Relation of customer and banker. 

Where the transacti(jn between parties starts as a 
deposit and .subsequently there are several items of depo 
sits and withdrawals in the handwriting of the depositee 
the transaction is one between customer and banker and 
to such a cave Art. 60 applies and Art. 57 does not 
apply. {Tek C/iand and Aghi Haidar, //.) Gulab 
RaiGuiar Mal Sandhi, 15 Lah. 242 = 151 1 C. 
712=7 R.L 200 = 37 P.L R 56 = A.I.R. 1934 Lah. 
42. 

— Art. 60 — Deposit — Suit to recover — Limitation. 

The plaintilfs sued to recover a sum of money alleged 
to have been deposited by their motlier with the defen- 
d ant. 

Held, that the transaction was a deposit and not 
a loan and that Ait. 60 ami not Art. 59 applied to the 
case. {Pullan and Niamatullah, JJ.) SOIIAN PAL v. 
Mu.STAFA HUSAIN. I.R. 1932 All. 631 = 140 I.C. 96 = 
1932A.L.J 261. 

• Striii/ianam monies invested with firm 

— Deposit — Demand for payment back -^Unconditional 
demand necessary. 

The stridhanam moneys belonging to a Nattukottai 
Chetti woman were converted into a hundi for that 
amount and invested in 1899 with a firm of Nattukottai 
Cheilis. Her husband was liansucting business on 
behalf of her. From the circumstances of the case if 
the transaction would not amount to a constitution of 
trust it at least amounted to a deposit under an agree- 
ment that it is payable on dern.ind: a suit having been 
filed within thiee years from the date of the notice 
demanding payment, 

Held, that even viewing the transaction as merely a 
deposit, the suit would be in lime within Art. 60 since 
time would run from the date of demand. In order to 
satisfy the requirement of Art. 60 a demand should be 
an unqualified demand for the whole sum due. (Cur- 
genven and Snndaram Cketty,// ) SUBBIAH ChktTY 
V. VlSALAKSHi ACHI. I R 1932 Mad. 635 =139 I.O. 
164=1932MWN 918 = 36 L.W, 514 = A.I.R. 1932 
Mad. 685 = 63 M.L.J. 232. 


LIMITATION ACT (1908), Art. 61. 

^Art. 60 — Terminus a quo — Date of last balance 

or demand. 

The period of limitation prescribed in Art. 60 is three 
years and not six years and the terminus a quo is not 
the date of the last balance but the date “when the 
demand is made.” (Tek Chand and Aghi Haidar, JJf) 
Gulab Rai Gujar Mal v. Sandhi. 16 Lah. 242= 
161 1.0.712 = 7 R.L. 200 = 37P.L.R. 66 = A.I.R. 1934 
Lah. 42. 

- — Art . 61 — A p pi i ca bi lity — Rs sent i at s. 

According to Col. 3, Art. 61, tim^ begins to run from 
when the money was paid and extends to a period of 
three years. There is nothing in Art. 6l which requires 
that th 2 payments on behalf ot another should be ac- 
cepted or adopted by the psr-son on whose bahalf they 
are mad 3. (Bhide anl Tapp, J /.') SHAHB4Z KHAN 
V. liH\NGi Khan. 135 I.O 177 = I.R. 1932 Lah. 49 
= A.IR. 1931 Lah. 344 (2). 

—Art. 61 — Applicability — Mortgagee undertaking 
to discharge mortgage — Default — Mortgagor discharging 
debt and suing for recovery — Idmitation— Art. 120 
applies, not Art. 61. See LIMITATION ACT, ART. 120. 

1931 A L.J. 633 = A.I.R. 1931 All. 649(2). 

■ - Art. 6J, — Applicability — Redemption by pur- 
chaser — Purchase set aside — Suit for reimbursement, 

A suit for leimbursement by a purchaser, whose pur- 
chase has been set aside as a sham transaction, of the 
sum of money he had paid for the redemption of an 
undisclosed mortgage on the propeity is governed by 
Art. 6l. (Patkar, /.) RaGHUNATH v, LaHANU. I. 
R. 1931 Bom 123 = 128 I.O. 907 = 32 Bom. L.R. 1376 
=AI.B. 1931 Bom. 39. 

Art. 61 — Applicability — Suit against sub- 
partner. 

Art. 61 has no application to a suit by a partner 
against the sub-partner for contiibution of the loss 
sustained by the plnintiff, as a partner paying his share 
of the firm’s loss could not be deemed to be paying 
it for, or on behalf of, his sub-partner but should be 
taken to have made the payment on his own behalf. 
The fact that he could recover a proportion of what he 
had paid from the sub partner is no reason for holding 
that he had paid it on the latter’s behalf. Such a suit 
is governed by Art. 120. (Venkatasubba Ran, J,) 
Seenayya z/. Ramalingayya 67 Mad. 347 = 148 
I.C 204 = 6 R.M. 447 (2) = 1933 M.W.N. 1382 = 38 
L.W. 858 = A.I.R. 1934 Mad. 12=65 M.L J. 789. 

Art. 61 — Applicability — Suit by agent for balance 

due on account — Starting point — Repudiation of transac- 
tion and refusal to pay — Art. 85 and not Art. 6l 
applies. See LIMITATION ACT, ART. 85. A.I.R. 

1932 Bom. 593. 

——Art. 61 — Applicability — Suit by de facto 
guardian to recover expenses incurred on behalf of 
ward, 

A suit by a de facto guardian against his ward to 
recover the expenses incurred by him on behalf of the 
ward is governed by Art. 61 of the 1/imitation Act and 
the suit must be brought within three years of the 
advance made by him. Even assuming the proposition 
that a guardian cannot sue a minor during his minority 
for expenses incurred on his behalf is correct in the case 
of a de lure guardian, it cannot apply to a de facto 
guardian between whom and the minor no jural relation- 
ship at all exist. The very term de facto guardian as 
opposed to de jure gua’-dian implies that there is not a 
jural relationship between them, though there may be 
analogous rights and liabilities conferred by a particular 
law upon a de facto guardian. Again, whatever implied 
contract there may be betw’een an agent and his principal 
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for the agent to be indemnified by the principal for loss 
incuired, no such contiact can be implied in the relation- 
ship of a de facto guardian and the ward. It would 
follow, theiefoie, that the de facto guardian is only in 
the position of a person advancing monies on behalf of 
another. Art. 6l would, therefore, apply to a suit by Mm 
and there is no valid reason for holding that limitation 
must commence from the date of the wraid s attaining 
majority. It must be boine in mind that the de facto 
guardian is at libeity to terminate the connection at any 
moment if he finds that he is incurring expenses on 
behalf of the minor without being recouped fiom the 
estate of the minor. {^Dalip Singh and Bhide^JJ^i 
PlARE LAL r. LaJJIA Kam 17 Lah. 78=169 10. 
203 = 8 R.L. 356 = 37 P L R. 246 = A.I.R. 1935 Lah. 
437. 

Art. 61 — Applicability— Suit to enfr.rce^ charge 

on immovable property — Suit under S. 177, lb 1. Act- 
Art. 132 applicable not Arts. 61, 91 and 120. See 
LIMITATION Act, Art. 132. 36 C.W.N 678^A.I. 

B. 1931 Oal. 493. 

Alts. 61.83 and Vl^S-'AfpltcahUty—Suit by 

receiver io reciwer money due to estate Money spent in 
suit for — lAmtUition. 

When a receiver or manager is appointed by the 
Court, he is appointed on behalf of all persons interest- 
ed in the property. Hence the expenses incun ed by the 
receiver of an estate in instituting a suit to recover 
money due to the estate are incurred by him on behalf 
of and for the person who owns the estate and they are 
“money payable to the plaintiff for money paid for the 
defendant” within the meaning of Art. 6l. Iherefore a 
suit by the quondam receiver to recover the amount 
spent by him in iirstituting a suit on behalf of the estate 
is governed by Art. 01, and not by Art. 83 or 120, 
Limitation Act. The circumstance that the receiver 
was also benefited by the suit does not make the suit 
any the less a suit on behalf of the owner of the estate 
or take it out of the purview of Art. 61. 34 M. 167; 32 : 

C. 582 and 38 M. 260. Expl, {Madhavan Natt\ /.) | 
Cheerath Veetil Kaknavan V. Narayana 
Ayyar. 157 IC. 746-=8R.M. 160--= 1936 M.W N. j 
698 = 42 L.W. 680-A.I.R. 1935 Mad. 694=69M.L. 
J. 639. 


LIMITATION ACT (1908), Art. 62. 

{Addison and Bhtde, J/,) DeS RaJ HUKAM CHAND 
z/. Lachhi Kam Prabh Dayal. 147 I.O. 67 = 6 B. 
L. 824 = A.I R. 1933 Lah. 404. 

Art. 61— Inapplicability— Co- mortgagor redeem- 
ing mortgage— Suit for contribution. See I. IMITATION 
ACT, art. 132. 1936 O.W.N. 278 « A.I.R. 1936 

Oudh 245. 

—Alt. 61 — Imalid deposit. 

When the depc-it, for the lecovery of which the action 
is brought, is suLstqutntiy held to be invalid and in- 
sufficient, it cannot be said that limitation commenced 
to run from that date. {Buhcsh.oar Nath and Nana- 
vutty./J.) MCRLIDHAU r/. NaUMHAL SlNGH. 8 

Luck. 79 = I.R. 1932 Oudh 297=138 1.0. 137 = 9 0. 
j W.N. 414= A.I.R. 1932 Oudh 222. 

I Art. 61 — Starting point. 

For the puipotes of Ait. 61, limitation runs not from 
i the date of deposit but from the date of its appropria- 
' tion. 48 I.C. 336 and 36 I.C. 392, Foil. {Btsheshzvar 
\ Nath and Nanavntty, JJ.) MURl imiAR v. NaUNI- 
I LAI. Singh. 8 Luck. 79 = I.R. 1932 Oudh 297 = 133 
I I.C. 137 = 9 O.W N. 414 = A.I.B. 1932 Oudh 222 . 

! Arts. 61, 120 and S. 1C — Suit by trustee of 

temple to recover money fiom former tjustee — Art. 120 
applies and ntithcr S. lO nor Art. 61 applies. See 
Limitation act. Arts. 120 and 6 j and S. 10. A.I. 
R. 1934 Mad. 642. 

Arts. 61, 83 and 116— I'cW r and purchaser — 

■ Purchaser direettd to pay vf) imutnbf antes but default' 
ing— Vendors danmtiud — Suit against vendee — Ltrni- 
taiton fot — Starting point. 

Where a vendee required to pay off vendor^s incum- 
brances defaults in paying, and the vendor sustains loss 
therebyi a suit by the vendor for relief against the ven- 
dee is governed by Art. 116 read with Art. 83 or Art, 
61 and the starting point for limitation is the date when 
the vendor is actually damnified. 34 All. 429, Not Foil. 
(Case-law considered.) {Ttk Chand and Monroe ^ JJ ) 
OulZARi Mal V. Maghi Mal. 14 Lah. 380 =I.R. 
1933 Lah. 88 = 141 I.C. 436 = 34 P.L.R. 166 = A.I.R. 
1933 Lah. 109. 

Art. 62 — Account against trustee— Suit for. 

Art. 62 does not apply to an equitable claim againsi 
a trustee liable to account for an account and ascertain 


Art. 61 — Breach of compromise — Term of pay- 

nieut to creditor— On breach, payment by other party 
Limitation — Staiting point. 

Where in a compromise one party agrees to pay off 
certain creditor and on the failure of fulfilment of the 
term the other party pays off the creditor, then limita- 
tion runs from the <late of the payment by the other 
party to creditor. {Ttk Chand and Skemp, JJJ 
AijAZ Hussain v. Magrul Hussain. 166 I.C. 836 
= 8 R.L. S8 = A.IR. 1936 Lah. 307. 

Arts. 61 and Defendants purchasing goods 

and getting transaction entered in plaintifps name—' 
Decree against plaintiff by vendor — Suit by plaintiff 
against defendant for decree amount without paying 
decree amount — Maintainability of suit Lifiiitation, 

Defendant purchased goods and wrongfully got the 
transaction entered in the name of the plaintiff. A suit 
by the vendor against the plaintiff was decreed. Ilain- 
tiffs before paying the decree amount sued the defendant 
for the amount. 

Held, that Art. 83 has no application as there was no 
contract of indemnity, that the article applicable to such 
a case was Art. 6l, but that the present suit was pre- 
mature as plaintiffs had not paid the amount and that 
the cause of action will arise only on actual payment. 
13 Cal. 155; 31 P.R. 1904 and 26 Mad. 322, Re\. ov\. 


ment of what may be due. (Loid Thankerton.) ANNA- 
MALAI CHETT lAR MUTHUKARUPI’.xN C^HETTIAR. 

58 LA. l=8RaDg. 646 = 33 L.W. 30 = 1931 M.W.N. 
137 = 33 Bom.L.R. 168 = 64 C.L.J. 175 = 1 R. 1931P. 

O. 66 = 130 I.O. 609 = 35 O.W.N. 146 = A.I.R. 1931 

P. C.9 = 60 M.L J.KP C.). 

Art. 62 — Action for money under vaid agree- 

ment — Starting Point of limitation. 

In a suit to recover money paid under a void agree- 
ment, the terminus a quo for purposes of limitation is 
the date of the agreement, that being the time at which 
(in the absence of special circumstances) the agreement 
w'as discovered to be void within the meaning of S. 65 
of the Contract Act. 50 Cal. 929(P.C.). Kel. on. {Lord 
Kuisell of Killowen.) IIANSRAJ GUPTA v. OFFICIAL 

Liquidators of the dehra Dun mussorie 
Tram Co. 60 I.A. 13 = 64 All. 1067 = 37 O.W.N. 879 
= 1933 A.L.J. 175 = 142 1.0. 7 = I B. 1933 P C. 43= 
35 Bom.L.R. 319 = 37 L.W. 446 = 67 C.L.J. 166 = 
1933IM.W.N. 190=A.I.B.1933P.C.63 = 64 M.L.J. 
403 (P.O.). 

Arts. 62, 97 and IIQ— Advance of money for 

mortgage by plaintiff — Repudiation of mortgage 
platntiff—Suit for money paid. 

Where a plaintiff, who had advanced money on a 
mortgage, repudiates it himself and files a suit for the 
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money paid, such a suit is not a suit for compensation | 
for breach of contract and is governed either by Art. 62 : 
or by Art. 97, Limitation Act, according as to whether j 
the contract is void or voidable and not Art. 116. If I 
breach had been committed by defendant, Art, 116 
would have been applicable. 40 H^m. 614, Rel. on ; i 
A. I. K. 1925 130, Kef. {Adtitson and A/rha \ 

Ilatdar, //.) Mif.KHA SiNGH v. KaZAL DIN. 6 I.R. 
(Lali.)74 -145I.C. 186 -34 P.L R. 96-A.I.E. 1933 
Lah. 681. 

' —Arts. 62, lOS, 113 and 120 — Atplicahility — 
Agreement of partn:rship i rtakni^ to finance 
litigation of third party — Idealisation of ntonev by de- 
fendant — Stilt for plaintiff t or accounts after notice 
' — Limitation. 

Plaintiif and defendant entered into a wiitteu agree- 
ment on 4 7-1918, under which, tliey jointly agreed to 
finance ( ertain litigations ami to share the profits half 
and half. Defendant realised the amounts so advanced 
paitly in ca^sh and partly in the shape of imrnovahle 
properties. After certain !lotJ('e^ had passed between the 
parties, the plaintiff demanded of the defendant on 
2 10-1925, accounts of the treansactions. Getting no ; 
reply thereto, he filed a suit on 27 10-1926, for accounts 
of the pnrtner.sliip. 

Held. th«it neillier Ait. 62 nor Art. 106 of the 
Limitation Act applied to the case, but tluit Art. 113 or 
120 could both apply, and that the .suit was in time 
under either article. (IVadia. J.) KaSTURCHaND z/. 
IlARi Govini). 1541.0. 680 = 7 R.B. 365-=36 Bom. 
L R. 1068 = A.I.R. 1934 Bom. 491. 

Arts. 62 and 120— Apphcaln/ity— claim by 

ad viuitKf rator to account ay;atnst debtor of estate of j 
dei,easc'd . 

Alt. 62 does not apply to a claim for an account I 
against a trustee. Where the defendant is not holding 
under an express trust and the claim against him is an i 
cquitahle cUim, it is governed by Art. 120, and cannot ; 
Vie b.irred so long as there is no denial or infringement ' 
of the right claimed. Art. 62 will not apply to such a 
claim, (./demfiy, J ) Kl.lZA MaRTIN, In the goods of, 
62 Cal. 120-167 I.O. 936-A.I.R. 1936 Cal, 611. 
—Art. 62 —Applicability — Contract of indemnity 
— Suit to enforce— \rt. 1 16 applies, not Art. 62 or 97 
Limitation Act, Art. 116. A.I.R. 1932 All. 

S58. 

— j-— Art. 62 — \pplicabHity — Contract of sale of land 
— -Suit against stranger in pissesTion by vendee — Dis- 
missal of — lSul)-.e(|uent suit ag.iinsi vendor for damages 
—Art. 116 applies, not Art. 62 or 97. See Limit \TiON 
Ar/r, ART. 116 . A.I.R 1933 Mad. 126 = 64 M.L.J. 
336. 

‘Arts. 62 and 120 — Applicability -Decree set- 
ting aude execution s il<> tn suit by stranger — Absence of 
saleable intercut tn f ud i^ment debtor' — Suit by purchaser 
for refund of purchase-money — Limitation, 

Plaintiff was the auction purchaser at an execution 
sale which was duly confirmed, the purchase price hav- 
ing been deposited in Court. Subsequently a stranger 
obtained a decree setting aside the .sale, on the ground 
that he (the stranger) had purchased the property from 
the judgment debtor and that the latter had therefore 
no saleable interest on the date of the sale. Plaintiff 
who was depiived of the property brought a suit for 
refund of the purchase price deposited by him in 
Court. 

iVc-A/, th.'t the suit was governed by Art. 62 of the 
Limitation Act and not by Art. 120, us the suit was in 
substance one for money had and received. {Cornish, 
y.) SivaramaraJU V. Secretary of State for 


India. 159 I.O. 750 = 8 R. M. 642 ==41 L.W. 305 = 
1935M.W.N. 338=A.r.R. 1935 Mad. 354 = 68 M.Ii. 

J. 630. 

"Art. 62 — Applicability — Failure of considera- 
tion — Suit on original liability — Starting point of 
limitation. 

On 1st October, 1921, a suit instituted by L against D 
for the recovery of a certain sum of money was with- 
drawn and dismissed. D executed a mortgage in 
favour of y of certain land and J made an entry in the 
baht of A admitting liability for the sum originally 
claimed from D. Subsequently there was trouble over 
the mutation of the mortgage and ycame into Court as 
a plaintiff again.-:! D and his suit was eventually dismiss- 
ed on appeal on 26th June, 1923. L instituted a suit 
against 1) and others claiming the amount. 

Held, that the suit was governed by Art. 97 and not 
by Art. 62 and that time commenced to run from 26th 
June, 1923, when owing lo fs failuie to secure posses- 
sion the original liability of D revived. {Harrison and 
Tek Chand. //.) LAL DITTA v. DOST MAHOMED. 
13 Lah. 188 -I.R. 1932 Lah 386 = 137 I.O. 828=33 
P.L.R. 440 = A.I.R. 1932 Lah 382. 

-Art. 62— Applicability —Mesne profits — Undivid- 
ed lands — Claim between coowmers — Art. 120applie.5 
— Kent received cannot be considered to be money 
payable as money received for her use. See LIMITATION 
ACT, ART. 120. A.I.R. 1931 Rang. 160. 

Arts. 62 and 127 — Applicability — Partition 

suit — Income acermnsi between preliminary decree and 
final decree — Suit for share in such income — Limita- 
tion, 

When once a partition has taken place and property 
has been divided, a suit for a share in any property 
that remained over or that was subjeguently acquired 
by one of the members of the family, e.ir,, debts (lue to 
the family realised, would not be a suit to enforce a 
share in joint ancestral pi operty and would not be 
governed by Art. 127. On the other hand, although a 
suit for partition will effect a severance of the joint 
family st.itus, it does not ipso facto divide the property; 
and wliere a preliminary decree is passed which declares 
' that the property is joint and that the parties to the 
i suit have a right to sliare in the property according to 
I defined shares, it cannot be said that a partition is 
! effected until further proceedings are taken and a final 
j decree is passed. The income of the joint family 
I property, which accrues during the peiiod between the 
1 pieliminary and final decrees in a partition suit consti- 
I lutes joint family property ; and, if that is not divided 
by the final decieefor partition, a suit to enforce a 
share in such income is governed by Art. 127, Limita- 
1 lion Act (and not by Art. 62). (Case-law referred.) 

\ {Staples, A, J.C.') ManSaram v ChaMPALAL. 31 
I N.L.R. 304 = 8 R.N. 1= 166 I.O. 672= A.I.R. 1935 
I Nag. 137. 

^Art. 62 — Applicability — Principal and agent — 

Suit for accounts. 

Art. 89 applies to suits for accounts between princi- 
pal and agents. The period begins to run from the 
I date on which accounts are demanded and refused 
daring the continuance of the agency or from the date 
on which the agency terminates. Such a suit is not 
governed by Art. 62 as that Article applies to cases where 
a definite sum of money had been received by the defen- 
dant and which he was to hold for the use of the plain- 
tiff. {Niamatullah and Rachhpal Singh, J J.) MOTI 
LaLz/. Radhey Lal 55 All. 814 = 147 LC. 629 
(2) = 6 B.A. 484 = 1933 A.L.J. 1009 = A.I.R. 1933 
All. 642. 
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1.IMITATI0N ACT (1908), Alt. 62. | 

Art. 62 — Applicability — Profession tax tile gaily 

collected by Local Boatd — Suit for ref uni — Limita- \ 
tton, I 

A suit for the refund of money illegally collected as 
profession tax is not a suit for compensation or damages 
and does not fall within S. 225 of the Madras LoCdl ' 
Boards Act. Such a suit is virtually one for money had 
and received and the period of limitation is three years 
under Art. 62 of the Limitation Act. {Sundaratn 
Chetty, y.) Taluk Board of Devakoitah v, 
Chockalingam Chettiar. 1932 M.W.N. 1089. 

Art. 62 — Applicability— Suit for arrears of 

maintenance charges on property^- Art. 123 applie'?, not 
Art. 62. See LIMITATION ACT, ART. 123. 35 O.W. 
N. 307- A.I.R. 1931 Cal. 670. 

— Art. 62 — Applu ability — Suit for recovery of 

arrears of revenue, 

A claim for arieais of revenue is governed by Art. 62 
and not Art. 131 w’hich applies only to a suit to establi'^h 
a periodically recurring light. 34 All. 246; 5 Pat. 249, 
.Foil. ; 34 Bom. 349; l5 Bom. 135, 22 Bom. 669; .18 
Mad. 916 (F.B.), kef. to. {Afadgivliir and Barlee, JJ.) 
JANARDHAN TRIMHAK V. DiNKAR IIaRI. 65 Bom. 
193-I.E. 1931 Bom. 289-131 1. 0. 465-33 Bom. 
L.E. 127-A.LR. 1931 Bom. 189. 

-“Art. 62 — Applicability — Suit to lecover money 

erroneously paid — Time limit — Art. 9 7 applies, not 
Art. 62, as the suit is based on failure of consideration 
of an existing contiact. See LIMITATION Acr, 
ART. 97. 32 P.L.R. 467-A.T.R. 1931 Lah. 448. 

— ■■ ■ "‘Art. 62--Applical)iIity — Suit for refund of pur- 
chase-money- -Kegisteied deed of sale— Breach of cove- 
nant for title — Starting point — Art. 116 applies, not 
Alt, 62 or 97. .SV.? LIMITATION ACT, Art. 116, 26 

S.L.R. 173- A,IR. 1931 Sind 141. 

—Arts. 62 and 2^— ‘Claim for money paid to save 
property wrongfully attached. 

Where the plainlift’s claim is for recovery of the 
amount of money he has voluntarily paid to the Oflficia! 
laijuidator to save his property which had been wrong- 
fully attached by the latter and for damages, Art. 62 
and not Art. 29 applied. 8 Bom, 17; 21 M. 431, Dist. ; 
38 M. 972, 39 A. 322 and 38 A. 676, Uel. on; 55 I.C. 
786, Not Foil.; 53 M. 621, Foil. {Nanavutty^ /.) 
Official liquidator v , Ramcharan j.al. 9 
Luck. 577 - 6 R.O. 410=148 I. O. 448 = 11 O.W.N. 
398-A.I.B. 1934 Oudh 158 (2). 

Art. 62 — Inapplicability — Assignment of mort- 
gage bond which had been re paid — Suit against assign- 
or by assignee. See LIMITATION ACT, Art. 120. A. 
I.E. 1935 Pat. 169. 


LIMITATION ACT (1908), Art. 62. 

C. J, and Rangnekar, /,) ABASBHAI SHAIKH v, 
Bhimji. I.E. 1932 Bom. 113 = 136 I.C. 801-33 
Bom.L.E. 1563-A.I.E. 1932 Bom 86. 

*■'" Arts. 62 and 97 — Plaintiff on mojority re- 
pndtating mortgage in ha favour — Suit for mortgage 
— A mount — Lt m i tati on for . 

Where the plaintiff had immediately on attaining 
majority repudiated a mottgage executed in his favour 
during his minority .ind subsequently bi ought the 
present suit for the refund of the mortgage amount paid 
out of his estate, 

Htld^ that the suit ^Ya•5 governed by three years* 
period of limitation under Ait. <>2 or Ait. 97 according 
as to whether the contra:! was void or voidable. {Addi- 
son and Agha Ifatdut , J J,) MlI.KHA SiNGH v, 

' Fazal Din. 6 I.E, (Lah.) 74-145 I.C. 186 --34 P. 
L.E. 96 = A.I.R. 1933 Lah. 581. 

, “—Art. 62 — Slope and applicability — Subscription 
collected for constriction of bndgt — Suit by Di strict 
' Board against ColU\ tor --Limitation — Sta> ting point. 

Art. 62 of the I/imitaticn A('t contemplates a suit in 
which the plaintiff is entitled to obtain the whole of the 
money received as soon as it is received. It does not 
apply wheie the plaintiff is not entitled to the money 
when it was iecei\ed by the defendant. The defendant 
promised to pay to the plaintiff a District Board, a 
certain amount by way of peisonal contribution for the 
, purpose of constructing a bridge over a river and he 
> abo collected subscript if)ns for the same purpose. The 
Distiict Board sued through its President to recover 
from the defendant f)oth the amoants. The evidence in 
the case showed that the constiuction of the biidge 
coul 1 not have been begun earlier than 1923 and the 
suit w'as institut(‘d on 5th September, 1925. The lower 
Court decreed the suit in respect of the personal contri- 
, bution but held that the claim as regards the subscrip- 
' tion collected was barred by limitation. 

I I/eld^ in appeal, that the claim in lespect of the sub- 
, scription amount was not barred by limitation, Ait. 120 
I and not Art. 62 of the Limitation Act being applicable. 

The subscription became pay.ible only when definite 
I steps had been taken ♦ow’ards the construction of the 
bridge. {Madhavan Nair, /.) THE DISTRICT BOARD 
I OF RAMNAD z/. Mahomed Ibrahim Sahib. I.E. 
1933 Mad. 305 = 1933 M.W.N. 368-37 L.W. 631- 
143 I.O. 496 = A.I.R. 1933 Mad. 624 = 64 M.L.J. 
574. 

— Suit to recover money — Money retain- 
ed by defendant Hake-holder till decision of suit — - 
Limitation — St art in g point . 

Where the understanding between the plaintiff and 
the defendant was that the defendant be allowed to re- 


Art. 62 — Inapplicability — Deciee obtained by 

three mortgagees — Property sold — Decrees of prior and 
second mortgagees satisfied and execution recorded as 
satisfied — Attachment of balance by third mortgagee — 
Application for amendment of decree by second mort- 
gagee allowed by raising decretal amount — .\ppUcation 
by second mortgagee in execution proceedings of third 
mortgagee for payment of money to him dismissed — 
Subsequent suit for payment of the amount. See 
Limitation act, Art. 11. A.I.E. 1935 Lah. 642. 

Art. 62— Land acquisition — Money paid toper- 

son apparently entitled — Suit by person having interest 
in land for money so paid. See LIMITATION ACT, 

Art. 120. A.I.R. 1935 Pat. 42. 

—Art. 62 — Landlord and tenant — Claim for 
refund of premium, 

A claim for the refund of premium paid by the tenant 
lis governed by Art. 62 and not Art. 120. {Beaumont^ 


tain a certain sum of money as a stake-holder till it was 
judicially decided as to whether the plaintiff was entitled 
to it, a suit to recover the money instituted within three 
I years from the date of decision is within time. {Niama- 
I tnllah, /.) KAILASH NATH 7 >. CHANDRA BHAN. 156 
1.0. 970 = 8 E. A. 65 (2) = 1936 A.W.R 600. 

■ " Art. Old sale — Refund of conuderaiion — 

,Sutt for — Possession handed over to vendee — Starting 
point, 

I Where a sale is void ab tniito^ and possession is not 
! given to the purchaser, a suit to recover the putcha^e- 
' money would be governed by Art. 62. Where, however, 
the title is imperfect and possession is not handed over 
and it is subsequently discovered that the contract of 
sale became void, Art. 97 would apply to a suit to re- 
cover the purchase-money on an existing consideration 
which afterwards failed, from the time when the purcha- 
ser endeavoured to obtain possession of the property and 



1487 


1488 


THE QUINQUENNIAL DIGEST, 1931—1935 

LIMITATION ACT (1908), Art. 62-A. I LIMITATION ACT (1908), Art. 64. 


being opposed found himself unable to obtain possession; j 
but where possession has been handed over by the i 
vendor to the vandee, the cause of action would not arise 
till the vendee is dispossessed. 25 Bom. 593 ; 19 Cal. 
123 (P.C.) ; 3« Mad. 887 , 37 Bom. 538 ; 46 Mad. 40 ; 
26 All. 5 19, Kef. { Paikar and Broom field ^ //.) KaTAN- 
BAi 7>. Ghashikam. 66 Bom. 666-^ I.R. 1932 Bom. 
37-1341.0. 1157 = 33 Bom.L.E. 1092-A.I.B. 1932 
Bom. 36. 

Arts. G2-A and 89 — Applicability- — Suit by 

primip.il for moneys irisappropriated by agent. See 
Limitation Act ( 1908), Art. 89. A.I.B. 1934 Oal. 
238. 

— —Art. 64 — Account stated — hn*nes amounting to 
— I.imttati on. 

I'he accounts ran fiom llth July, 1913, to 5th 
February, 1914. Or» the 31st Marcli, 1914, a balance 
was struck and was followed by two items on each side. 
Interest ran on this amount and a .second balance was 
stiuck on 29th Apiil, 3921, A suit to recover the 
amount due on the second settlement with interest was 
instituted on 3rd April, 3925. 

Ileld^ that the .Tccount was not a mutual open and 
current account within the meaning of Ait. 85 but an 
account stated within that of Ait. 64 and that therefore 
the suit w’a«. within time. (Cu'C law reviewed.) {^Shadt 
Lai, C.J, and li'dll’er, /.) JkSA Kam DiwAN ChanI) 
7'. J.a(;hman das. 130 I.C. 670. 

Art. 64 — ''Account stated'' — Entry signed by 

creditor and debtor admitting amount to be due, 

A document containing .an entry signed by a creditor 
that on making account on a paiticular day in re.spect of j 
the okl s.irkat and after deducting repayments, a certain 
amount is found due including the interest, and also an | 
entry signed by the debtor admitting the amount to be j 
due cannot lie regarded as “accounts stated'* within the ' 
meaning of Ait. 64, (Sub/iedai , AJ,C,) SHAMLAL v, ' 
(iUl.ARCHANiL 159 I C. 447 (2) 8 R.N. 129=A.I.R. 
1936 Nag. 221. 

Art. 64-“//^ CO nnt stated ' ’ — Meaning. 

The expression “.iccount stated’* has a technical 
meaning where the ac:ounts were gone into, a balance 
was .struck and the defendant signed the same liut there 
was nothing before tlie Couit to show' that the several 
items for which credit had been given to the defendant 
were due to him from the plaintiff, 

Ileld^ that it was not a case of account stated and 
that Alt. 64 was inapplicable. (^Banerji and King, //.) 
(i.\NK.sM Mau.u Mal (iiKDHAR Das. I.R, 1931 
All. 436-131 1 C. 867-A.IR. 1931 All. 376. 

Art. 64—“// c count stated'' — Mean pi g. 

Art. 64 contemplates an account stated by one paity 
and an account stated by the other party, that is, two 
accounts and not merely an account staled by a single 
party. In other woids theie must lie reciprocal demands. 

Quieie . — Whether the account must be stated within 
the pel iofl of limitation ? {Mitkerjt and Bennct, JJ.) 
(iiRDHAKi Lai. z/. Bi.shun Ch.aNd. 64 All. 606 = 
I.R. 1933 All. 26 = 140 1.0. 783 = 1932 A.L.J. 279 = 
A.I.R. 1932 All. 461. 

[Reversed 6i I.A. 273 (P.C.)]. 

* Art. —Account stated — Principles undcr^ 

lying-— Paxment^ may be merely in reduction of indebt- 
edness. 

The essent'c of an account stated is not the character 
of the items on one side or the other but the fact that 
there are cioss items of account and that the parties 
mutually agree the s'e\ oral amounts of each and, by 
treating the items so agreed on the one side as discharg- 
ing the items on the other side pio tanto, go on to agree i 
that the balance only is payable. Such a transaction is | 


in truth bilateral, and creates a new- debt and a new 
cause of action. There are mutual promises, the one 
side agreeing to accept the amount of the balance of the 
I debts as true and to pay it, the other side agreeing the 
' entire debt as at a certain figuie and then agreeing that 
: it has been discharged to such and such an extent, so 
I that there will be complete satisfaction on payment of 
: the agieed balance. Hence there is mutual considera- 
j tion to support the promises on either side and to con- 
• stitute the new cause of action. The account stated is 
accordingly binding, save that it may be reopened on any 
ground — for instance, fraud or mistake — which would 
, justify setting aside any other agreement. It follows 
from the idea of an account stated that whatever the 
j consideiation foi each item, every item must appear in 
■ terms of numey, since what is being agreed is matter of 
; account ; it is also clear that in that great class of cases 
' where the whole dealings between the paities are finan- 
j cial, the items of account can only be in terms of money 
and can only consist of payments of one to the other and 
7jice versa. There can be account staled although the 
balance of indebtedness IS thioughoul in favour of one 
side. It IS irrelevant whether the delit in favour of the 
final creditoi is created at the outset by one large pay- 
ment or consists of several sums of principal and several 
sums of interest. Nor is it material whether the only 
payments made on the other side W’eie simply payments 
in reduction of such indebtedness or were payment.^ 
made in respect of other dealings. In any event items 
must be ascertained and agieed on each side before the 
balance can be struck and sdtled. (English case-law^ 
discussed.) 54 All. 506, R( versed. {Lord IVright.) 
BiSHUN Chand z/. Girdhari Lal. 61 I.A. 273- 
66 All. 376 = 36 Bom.L.R. 723=1934 M.W.N 786 = 
6 R.P.O. 166 = 160 I.O. 6 = 40 L. W. 71 = 1934 A.L J. 
623 = 59 C.L.jr. 635 = 38 O.W.N. 961=11 O.WN. 
1003 = 4 A.W.R. 174 = A.I.R. 1934 P.C. 147 = 67 M.L. 
J. 110(P.C.). 

—Art. 64 — Account stated — Varieties and conse- 
quences of. See ACCOUNTS. 61 Cal. 64 = A.IR. 
1934 Cal. 441. 

I —Art. 64 —Account tahng — Sii iking of balance — 
Suit to recover amount — Limitation. 

' Balance stiuck after going into accounts implies a 
j promise to pay and a suit brought to recover the amount 
j .secured by it is governed by Art. 64. {Tck Chand and 
Coldstream, //.) GaNKSH DaS (iOBIND RAM v. HaK 
Bhagwan. I.R. 1932 Lah. 606 = 138 I.C. 642=33 
P.I 1 .R. 213 = A.I.R. 1932 Lah. 273. 

’Art. G^— Applicability — Acconnt^'l f must be 

mutual. 

Alt. 64 is applicable even when the account is be- 
tween a creditor and a debtor and consists of loans on 
one side and repayments on the other. It is not neces- 
sary that the account must be mutual. {Coldstream and 
Bhtde,JJ^ SOHAN LAL v. ARYA MEGH UdHAR 
SaBHA. 159 I.C. 677 = 8 R.L. 414 = 37 P.L.R. 126 = 
A.I.R. 1936 Lah. 877. 

^Art. Applicability— Account stated— Kinds 

of — "Beal account stated*' — Meaning of . 

An account slated may only take the form of a mere 
acknowledgment of a debt, and though, if those circum- 
stances amount to a promise, and ♦he existence of a 
debt may be inferred, that can be rebutted by showing 
that there is no real debt at all. On the other hand, 
there is another form of account stated, a “real account 
stated,'* w’hich contains entries on both sides and in which 
the parties have agreed that the items on one side should 
be set against those on the other, and the balance only 
should be paid ; the items on the smaller side are set off 
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limitation act (1908), Art. 64. 

and deemed to be paid by those on the larger side, and 
there is a promise for good consideration to pay the 
balance. It is not necessary, to make out a real account 
stated, that the debts should be debts prasenti^ or 
that they should be legal debts. Plaintiff had been em- 
ployed under the defendant from 19l3 to 1928. In the 
books of the defendant’s business theie were accounts of 
drawings by plaintiff from time to time ; there was no 
account on the other side as the plaintiffs salary was 
never fixed. In 1928, an account was drawn up by the 
defendant's manager, showing credits for s.dary and 
debits for drawings and ending in a balance in favour of 
the plaintiff. 

Held^ it was an account stated and in^oIved a pio- 
raise to pay the balance for good conMdeiation. {Lord 
Atktn.) Elvira Rodrigues Siqueria v, Gondi- 
CALO IlYFOLriO CONSTANCIO NORONHA. 38 C.W. 
N. 813-151I.C. 90 = 7EP.C. 30-69 C.LJ.494 = 
40 L.W. 12 = 36P.LR. 57 - 1934 M.W.N. 702 = 11 O. 
W.N. 997 = 4 A. W.R. 166 = A.I.R. 1934 P.O. 144 = 67 
M.L J. 103 (P 0.). 

[R. 01 I.A. 273 (280).] 

Art. 64 — Applicability' -‘AccoutU settled — Sub- 
sequent mutual dealings — Suit to enforce stated account 
— Limitation. 

^Vhere the transaction between the pai ties were con- 
ducted as between a debtor and a creditor and on a 
certain date the iDalance was struck and it was agreed 
that the debtor should pay inteiest fiom that date on the 
amount found due by him and the ci editor sued to 
enforce his rights. 

L/eldt that the suit w'as on an account stated and that 
it was governed by Art. 04 or perhaps Art. 57 and not 
by Alt. 85. 

Held^ further f that the meie fact that subsequent to 
the date of the striking of the balance there were four 
items on each side of the account did not have the 
effect of converting that account into a mutual, open and 
current account, and of reducing the period of limitation 
from 6 yeais to 3 years. {Shadi Laf C* J. and Cold- 
stream, y.) Milk HI kam Hem Raj v. Rup Chand 
Lachhman Das. IR. 1931 Lah. 420 = 131 1.C, 292 
=32 P.L R. 65- A I.R. 1931 Lah. 233. 

Arts. 64, 116 and 120--Partner>hip dissolved — 

Accounts adjusted — Suit governed not by Ait. 64 but by 
Art. 1I5 or Alt. 120 — Art. 64 is no bar to a suit on 
unsigned adjustment. See LIMITATION ACT, ARTS. 

120, 115 and 64. 27 S.L.R. 308-ALR. 1933 Sind 
324. 

Art. 64 — Suit on account stated — Limitation^ 

In order to bring a t a^e within Att. 85, it is necessary 
that the dealings on either side must be so independent 
of each other that neither paity giving credit to the 
other relied on the debt W’hich he bad against him. 
Where the dealings between the parties were simple 
transactions betw'een principal and agent ana a docu- 
ment W’as passed by the muium of the defendants con- 
taining a verbatim copy of the accounts with a state- 
ment at the end that a certain amount was due to the 
plaintiff with interest. 

Held, that there was no mutuality and a suit to 
recover the amount W’as governed by Art. 64 and not 
Art. 85. {Tek Chand and Monroe, JJ^ DaSaUNDHI 
Ram V. MOOL Chand. 14 Lah. 14 = I.R. 1932 Lali. 
691 = 140 1.0. 187 = 34 P.L.R. 381 = A.I.R. 1933 
Lah. 12. 

—Art 66 — Applicability — Suit for indemnity by 

commission agent. 

Art. 65 does not apply unless there is an agreement 
between the parties to pay the loss immediately on its 
being ascertained and in the absence of any specified 
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time or specified contingency. Ait. 65 does not apply. So 
a suit by a commission agent to recover loss on the 
transactions entertained on behalf of his constituents is 
governed by Art. 83 and not by Art. 65. {Patkar and 
linker, JJ.) IlAKAKCHAND r. SUMATILAL. 1361.0. 
481 = I.R. 1932 Bom. 177=33 Bom. L.E. 1200 = 
A.I.R. 1932 Bom. 25. 

— Art. 66 — Applicability — Surety — Execution 
against — Ait. 182 applies. See LIMITATION ACT, ART, 
182. A.I.R. 1933 Mad. 219. 

“Art. 66 — Applicability — Suit ba^ed on personal 
covenant in re gist end mortgage bond. 

The appropriate ailicle of the Limitation Act in the 
case of a suit based on a peisonal covenant in a regis- 
tered moitgage bond is ^Ait. Il6 and not Art. 66. 52 
Mad. 105, Foil {Pearson and Jack, fjf) UMaPADA 
Trivedi V. Haripada Saha. I.R. 1931 Cal. 629 = 
133 I.O. 101 = 35 0. W.N. 1030 = 63 O.L.J. 620 = 
AIR. 1931 Cal. 801 ( 1). 

Arts 66, 67 and 116 — Moitgage — Personal 

relief — Limitation — Art. 116 applicable, not Art. 66 or 
67. See LIMITATION ACT, ART. Il6. 13 Pat. 228 = 
AI.R. 1934 Pat. 678. 

Art. 66 — Second mortgage — Clause providing 

fot redemption at the uinie time as the fir A moitgage — 
Suit on second mortgage — Starting point of. 

A mortgage deed, dated 13—2 — 1894, recited a pi e- 
vious mortgage and stated that the mortgagor w’ould 
redeem the mortgage at the same time wlien he would 
redeem the first mortgage. In a suit on the second mort- 
gage, 

Held, that the condition leg.irding the time for 
redemption did not amount to specifying a day for pay- 
ment within the meaning of Ait. 66 and as no date was 
specified, the period of twelve years to enforce the 
second moitgage commenced from the date of the mort- 
gage, 13—2—1894. {Jai Lai, /.) Hhagwan SaHAI v. 
lUiURlA. I R. 1933 Lah. 41 (1) = 140 I.O. 865 = 34r 
P.L.R. 37 = A.I.R. 1933 Lah. 84. 

Art. 66 — Simple bond — Money payable within 

one year— Limitation — Stai ting point. 

Where a .simple bond sets out firstly that the money is 
payable on demand and further on, it sets out that the 
whole sum w’ith inteiest should be paid within ono year, 
it is not open to the debtor to make a payment before 
the end of the period of one yeai fixed, as the bond is 
not payable within that period unless the creditor makeo 
a demand. Ait. 66 applies to a suit on such a bond and 
the period of limitation lun.s not from the date of 
execution but from the expiry of the period of one year 
.spLcified in the bond. /.) UmraO SiNGH v. 

Mangla. 1641.0.621 = 7 R.A. 772 = 1936 A.L.J. 
381 = 1936 A. W.R. 205 = A.I.R. 1936 All. 413. 

Arts. 66 and 68 — Simple bond — Money payable 

after specified period — Breach of condition — PVatver — 
Limitation, 

Where in a simple bond it is provided that, if the 
monthly interest is not paid or if the principal money 
lent is not paid at the end of a specified period, the 
creditor may sue, even though there is a breach of the 
condition for payment of interest, still that is a matter 
over which the crediloi has a right of waiver and limi- 
tation will only begin to run from the period stipulated 
in the bond for payment. In such cases, the clause 
regarding right to sue on brea:h of condition regarding 
interest is exclusively for the benefit of the creditor. The 
two Arts. 66 and 68 must be read together in the case 
of such bonds; and limitation runs either from the date 
specified for payment of the bond or from the date when 
the condition as regards payment of interest is broken,. 
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’I'he two Arts. 60 and 68 read together, are tantamount 
to Art. 132 and the expression “when the money sued 
for becomes due"* would apply to either Art. 66 or Art. 
68, 1933 All. 235 (K.L5.), Rel. on. {.Bennet, /.) NaRAIN 
1)AS7' Manoo J.AL. 167 IC. 409 = 8 RA. 183 = 
1935 A. L.J. 311-1935 A.W.R. 252 = A. I. R. 1935 
All. 406. 

Arts. 68 and 66 — Simple bond — Money payable 

after sptLitied period — Brearh of condition —Waiver — 
T.irniUtlon. Sec I.lMrrATION ACT, ARTS. 66 AND 

68. A.I.R, 1935^A11. 405. 

Art. 73 — Apphcnhtlity — Promt? wry n te hy 

Hindu father — Suit against son, 

A suit against the Hindu son, on a promissory note 
exemtefl by his father is governed by Art. 73 and limi- 
tation runs from the date of the note. 'Idie father 
executed the promissory note on 13-6-1923. He ac- 
knowledged Ins liability on 1-6-1926. He died in June, 
]9i?.S. The creditor unawaie of lus death, brought a 
>uit against the f.ither and that was dimissed, The 
present suit against tlie son w'as brought on 14 8-1929. 

/AA/, that on the date of the present suit, the debt 
could not have been enforced against the father and a 
foitiori the son was not br)und. 33 M. 308; 5 Fat. 746, 
Foil ; 23 All 206, Not. Foil. {Beaumont, C. /. and 
Muiphy, /.) Lakshman v, Maiiabllsvvar. 135 I.C. 
804 I. R. 1932 Rom. 116-33 Bom. L. R. 1234- 
A l.R. 1931 Bom. 642. 

Art. -note, accompanied by security bond 

— Suit OH —[.imitation — Amount of interest raover- 
able. 

A suit based on a pro note, accompanied by a security 
bond of the same date, hypolherating certain property 
spei'ified in the deed, lircuglit after three years after the 
execution of the pro note is vvithin time by virtue of the 
^eciiiily boml, though brought after the pro note has 
bei ome barred by time. But the jilaintiff cannot claim 
more interest on the pro-note than what is legally reco- 
verable utulei it in spite of the seuiritv bond wliich is 
intended to lie limited to the amount due on account of 
the piincipal and inteiest on the pro note which could be 
legally recoverable. {Baza and Smith, J /.) HFNI 
M.VDHO MAHOINIKI) f.SIIRATAlI 140 1.0.460 - 
I.R. 1933 Oudh 2-9 O.W.N. 912-AI.R. 1932 
Oudh 286. 

Art. 74 — In?talment bond — Dc^'ault — Suit on — 

limitation — A^stme of default clau?t. 

In the absence of a default clause making the whole 
.iinoiint payable on default of one or more instalments, 
a suit on the bond must be consideied to be a suit upon 
a scries of causes of action accruing as ami when the in 
stahnents fall due. Plaintiff will be entitled to a deciee 
for sui h of the instalments as have fallen due within 
thiee years of the date of suit. {IVeston, l.C.S.) NATHU 
r'. SarwaN. 1935 A M L.J. 45. 

Art. 74 — Instalment bond — Enforcement of 

penalty clause — rdmitation for claim — Art. 75 applies — 
The creditor by giving up a pait of the claim cannot 
fall back on Ait. 74. See LIMITAIION ACT, ART. 75. ! 
1934 A.L J, 1035 - A l.R. 1934 All. 661 (F.B.). 
Arts. 74, 75 and 80 — Instalment bond — Inter- 
est to Inj paiil monthly and piincipal after three years — 
Default clause — Suit instituted beyond three years from 
dale of default— Suit ban eil under Art. 80— Arts. 74 
and 75 have no application See LIMITATION ACT, 
ARTS. 80, 74 AND 75. 34 P L.R. 146 = A.I.R. 1933 
Lah. 548. 

'■■-Art. 76 — Ad:\iutai;e of waroer — If available 
against surety. 


LIMITATION ACT (1908), Art. 76. 

The advantage of the waiver described in Art. 75 can 
be taken by the creditor against the principal debtor 
only and not against a person standing surety for pay- 
ment of the debt, because the former are parties to the 
transaction, viz , the payment of the sum and the ac- 
ceptance thereof. The underlying principle is that the 
debtor is shown an indulgence and he cannot turn 
tound and say that the creditor’s remedy has become 
barred because he was kind to him. But the same can- 
not be said of the suiety. It is to his interest that the 
dcd>t is cleared as soon as possible and if he is no party 
to the payment which extends limitation, the cause of 
action to sue him for the whole money due under the 
bond arises on the date of the first default. {Middleton, 
J.C. and Mir Ahmad, A./ C.) GOPI ("HAND v, 

Muhammad Umar Khan. i60 I.C. 134 = 8 R. Pesh. 
100 -A l.R. 1935 Pesh. 179. 

"■ ■■ ” "Art. 76 — Applicability — Instalment bond — Con- 
dition regarding default —Enforcement of claim — S. 20 
has no concern with the suit governed by Art. 75 — 
Terminus a qn >, according t() Art. 75 is not the date of 
payment but the date of non payment in accordance 
with the stipulation of the contract. See LIMITATION 
ACT, S. 20. 58 Cal. 615 = A l.R. 1931 Cal. 157. 

—Art. 75 — Applicability — Instalment bond — De- 
fault clause — Starting point of limitation. 

Where thecieditor hail a light to recover the whole 
sum, with interest, if there w’as default on any instal- 
ment, or he could waive this light and sue for each 
instalment as it fell due and no instalment being paid 
he 'ued for the whole sum. 

Held, since the cieJitor sued for the whole amounts 
there was no w'aiver, and time runs from the date when 
default was made. {Hilton, J,) KaM ChaND v, 
Nanga. 149 I.C. 972 (1) = 6 R L. 771 (1) = A.I.B. 
1934 Lah. 283(1). 

Art. 76 — Bond — principal to be paid by yearly 

instalments — Monthly interest — Whole amount to be pay- 
able in default of ^'principal and interest"^ Limitation 
— When begins, 

A bond executed on 1st December, 1926, after setting 
out that the principal was payable by yearly instalments 
after the expiiy of three years {t.e., 1st instalment being 
payable on 1st Decembei, 1929) went on to provide that 
interest w’as payable monthly, and if accoiding to the 
above conditions “principal and interest” were not paid, 
then the plaintiff could sue at once for the whole 
amount. Only a small sum was paid by vvay of interest. 
The suit was brought on 22nd November, 1930. The 
tiial ("ourt held that tlie suit was barred by time as the 
cause of action for the whole amount arose at the time 
of the fiist default in payment of Interest. On appeal. 

Held, that the condition was that the whole amount 
w’ould become payable at once, only if there was a 
default as regards the payment of piincipal and interest 
and the w’ord “and’’ betw’een the worcL “principal and 
i^tere^t” cannot be read as “or" and so the suit was not 
time barred. {A id non and Dm Mahomed, J J f) BABU 
LAu7'. Sham SUNDAR Lal. 167 IC. 828 = 8 R.L. 
146 = 37 P.L.R. 242 = A.LR. 1936 Lah. 557. 

Art. 76 — Instalment bond — Default clause — 

Creditor's option — Time runs from the date of exercise 
of option and not from first default. 

In a simple bond it was provided that the debt was 
' to be paid in four years and that interest was to be paid 
I on the amount every six months. The bond farther 
I provided that in cacNC of default in payment of interest 
of any six monthly period or the amount of principal 
the creditor had power to realize in any w^ay he liked 
. his entire amount. Default was made in the payment 
' of interest from the very outset. 
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Held^ the covenant in the bond, entitling the creditor 
to sue for the amount due on the bond before the expiry 
of the stipulated period of four yeais, was for the benefit 
of the creditor, and it was open to him to waive that 
option, and to wait for the full p‘iriod of four years 
before putting the bond into suit, and that the time 
for recovery of the debt did not begin to run from the 
date of the first default. A.T K. 1932 P.C. 207. Foil. 
{Iqbjl Ahmad and Kisch //.) L.M.rA PRASAD v, 
GaJadh ar SdUKUL. 55 All. 283 = 149 I.C. 181 = 6 
E.A. 862 = 1933 A.L.J. 550 = A.I R. 1933 All. 236. 

[D. 1934 A. I J. 1035 (1042) (K.li.). 30 NM..R. 314 
(317). F. 1934 A.L.J. 1035 (lOSl) y.)\ 

—Art. 75 — Jndalment bond — Default clause — 

Enforce mint. 

Where an in‘='talment bond provided that if default be 
made in piyment of one or more instalments the whole 
shall be clue and the ci editor elected to enforce the 
default clause, 

that the suit was governed by Art. 75. 

Held, further, that the creditor could not by merely 
saying that he cho^e to give up a part of the cl.iim fall 
back on Art. 74. (^Sulaimin, C.J., Mikerji and Hinc^, 
//.) JAW’AHAR L\L V. MaTHUKA PRASAD. 57 AU 
108 = 151 1.c. 585 = 7 R. A. 169 - 1934 A.L.J. 1035 = 

3 A.W.R. 845 = A.I.R. 1931 All. 661 (F B.). 

Art. 76— Instalment bond — Default clause — 

Suit instituted three >eais fiom date of default haired 
under Art. 80— Arts. 74 and 75 have no application. See 
LIMITATION Acr, Art. 80, 74 and 75. 153 I.C. 653 
= 7 R.A. 539 = A.I.R. 1934 All. 697. 

— ’Art. 76 — Instalment bond — Default clause — 
Wat-uer-— Proof , 

An instalment bond provided that the creditor v^ill be 
entitled on aefault of any one instalment to realize the 
full amount with interest in a lump sum or by miscel- 
laneous amounts. There w\s default but the debtor 
made voluntarily niiv:ellaneous payments which the cre- 
ditor accepted and Mibsequently sued for the balance on 
the ground that he was entitled to sue for the whole 
amount. It was contended foi the delator that the cre- 
ditor had waived such a right and that he was entitled 
only to the balance with iiitereat ironi date of last 
default. 

Held, that unless and until the creditor took some 
action to enfoice either of those penalties, it must be 
held that as the debtor continued to make payments as 
if he weie acting under the oiiginal arrangement and 
the creditor continued to receive tho.se payments, the 
creditor was undoubtedly ai ting as if the arrangement 
still subsisted, and must be held to have waived his right 
to renounce the agreement until he gave notice of that 
renunciation by taking tlie proceedings that resulted in 
the suit and that he was entitled only to the balance 
with interest from (late of the last default. {Kendall, 
J.) NANAK V. Fa(.iir Chand. 153 I.C. 653 = 7 R. 
A. 639 = A.I.R. 1934 All. 697. 

- ■ — Art 15— Instalment bond — Default — (Vawer — 
Acceptance of overdue instalment — Effect of. 

Payment and acceptance of amounts equivalent to 
overdue instalments uie not sufficient to prove waiver, 
when such payments are not appropriated to any parti- 
cular instalments {Mac Hair, f.C.) TUKAUA.M APPA 
S’. Laxman-Appa. 169 I.C. 96=8 R.N. 122-18 N. 
L.J. 104. 

Art. lb— Instalment bond — Default clause — 

Jl^atver — Proof of acceptance of overdue instalments. 

A mortgage-decree provided that the amount was to 
be paid in five equal yearly instalments. It was further | 
provided that in case of default of any instalment on j 
due date, interest was to be paid and in case of default ! 
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of two consecutive instalments, the whole b.iLinco was 
j due with interest, 

Held, that the acceptance of the o\erdue instalments 
could not by itself prove waiver, much less waiver of 
clause relating to Tight to sue for whole amount but not 
of clause relating to interest, and that if acceptance of 
oveidue instalments amounted to an implied waiver, it 
follows that he accepted the earlier payments as having 
been made to him on tiie due dates fixed for payment. 
5 Honi.lLC..l\. 5a, Ivt'f, {Rnpch iftd , J.C. and Mehta, A, 
/.Cf) KaLIANDAS lUl.CHAND MaHO.MKD KHAN. 

147 I.C. 30 = 6 R.S. 133 = A.I.R. 1933 Sind 365. 

■ ■ - -Art. 75 Instalment bond — Optun: to plaintiff— 
IVanur — Suit for subsequent instainient\ only — Sus- 
tainahility. 

In order to claim the benefit of Art. 75 it is necessary 
for the obligee to show that he has waived ilie h nefit of 
the provision entitling him to sim on .in earlier default 
and that he bastis his claim on the *.ubseqm 3 i>t default in 
respect of wlucli there is no waiver. \Vai\er in I'espcct 
of the earlier instalment can be pioved in a v.iiiety of 
W’ays. If the pioinisLe had the option to <u(' fc^r the 
enliie amount on tlie occurrence of the fir^t default, but 
he did not base his Llaini on that option but instead sued 
specifically for the l.i^t three instalments, basing his 
cause of a* tion on each ot the s.iid defaults, that is 
sutlicienlly iiMliLativi; of his having waived his option. 
If the last three defaults aie in time, he is entitled to a 
decree for those instalments even though in respect of 
the first default, the action is out of time. {lUsheshwar 
Hath,Jl) NAGKSHAR TKASAD DUHK r. RaKKIDI. 
I R. 1932 Oudh 227- 137 I.C. 223= 9 O.W.N. 260 = 
A.I.R. 1932 Oudli 176. 

Art. 75 — Instalment bond — Time from exercise 

of option. 

A bond was payable in si.>c annual instalments. In 
default of any one lUNtalment, the promisee had the 
; option realise the entire amount at once. T'he first 
two instalmeats w^ere paid; but the third was not paid. 
The promi-ee filed a suit when all the instalments were 
due for the fouith, fifth and sixth and no suit w.is filed 
, in respect of third instalment. 

Held, that the bond gave the plaintiff the option of 
taking advantage of the forfeiture cl.iuse, ami his right 
to realize tlie amount l)y instalments as oi igm.illy agreed 
upon could not be lost by his failurt* to exercise his 
' optiem and that the suit was not tirne-b.irrefl. .V.l.R, 
1930 Lah. 214, Kel. on. ^Ttk Chand, J.) ('HHAJJU 
7 /. NANAK I5AKH.SH. 149 I.C. 861 (l^-= 6 R.L. 763 
(1) = A.I.R. 1933 Lah 849 (1). 

-Art. 76 — Instalment bond — Time ftom first 

default. 

Where a bond payable by instalments provided that 
: in default were made in the payment of one or more 
instalments, the whole amount should become due and 
the debtor committed default, the whole sum becomes at 
i once due within the meiningof Art. 75 and the credi- 
' tor cannot subsequently sue even for the latter insial- 
: ments, counting limitation from the day on winch these 
I instalments would have fallen due, had there been no 
default clause. 53 Cal. 277, Foil. {Jack\on, J.C,, 
Subhedar and Niyo.^i, A J.Cs.') VlSH^v^\NATH v, 
SadaSHiva 28 N.L.R 44 = 135 I.C. 414 = I.R. 1932 
Nag. 14 = 14 Nag L.J. 141 = A.I.R. 1932 Nag. 1 
(P.B.). 

[ [F. 30 N.L.R. 314(316,317;.] 

I —Art. 76 — Instalment bond — Whole amount 

I falling due on default — Option to creditor — Time from 
the exercise of option. 

Where an instalment bond provided for monthly pay- 
ment of interest and in case of default in payment of 
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instalments, the creditor was at liberty to recover the 
whole amount, principal and interest, without waiting 
for the whole period, the option is in the nature of a 
liberty reserved to the creditor and it is open to him to 
avail himself or not of that option. The creditor is 
therefore entitled to wait until the last instalment falls 
due. and Srroope^ JJ^ KaM CHANDRA NAYEK 

Kalia z/. Gharbhakan Ahir. I.B. 1931 Pat. 272 
-^11 Pat.L.T. 866-132 I.C. 112. 

— — Art. lb— Scope and appheabihty —Imtiilmait 
bond — J)ef attic clan it’. 

It cannot he laid down that whenever a suit is brought 
on the basis of an instalment bond, no matter for what 
relief, the mere fact that the bond contains a default 
clause would make Art. 75 applicable to it. Art. 75 
w’ould not be applicable if the nature of the claim or the 
character of the suit be different, for in‘*tance, where 
some other covenant in the document is being sought to 
be enforced or where the suit is brought for the recovery 
of the inbt.dment that has fallen due and before there is i 
such a default a'< makes the whole amount become due. 
liut where there has br en no waiver of the benefit of the i 
piovisioii of a default clause made by the creditor, and , 
owing to a default the whole amount has become due . 
and a suit is brought to recover eithei the whole of the 
amount oi only a portion of it after the expiry of thiee , 
years from the date of tlie default (or six yeais if the ' 
deed be a registered one), then the whole claim is 
barred by time and the creditor cannot be allowed to 
say that he should get a portion of that amount because 
hi.s suit should be tieated as one falling under Art. 74. 
i^Sulaiman^ C^J, and Kachhpal Stnt;;hy y.) Su KH LAL ' 
z/. liHOORA. 67 All. 661=163 1.0. 206-7 R A, 465! 
«1934 A.LJ. 1066-4 A.W.R. 966 -A.I R. 1934 , 
All. 1039. 

Art. 75 — Simple money bond — Suit for ivhole 

amount barred — Creditor cannot sue for tndalments not 
barred tinder pit maty terms of bond — Simple money 
bond IS different from morly^ay^e. 

Theie is a ditference in principal between money lent 
on a mortgage and money hnt on a simple money bond. 
When a crodiUjr lend^ money on a mortgage, he obtains 
a long term invt^t^lent on .secuiity and it is not neces- 
sarily for his benefit tluit tl.e money should be lepaid 
before the stipulated term has cxpiied, but in lending 
money on a simple boiul without .seiuiity he is actuate i 
by a different consideiation. If a simple money bond is 
payable by instalments and piovides that if default is , 
made in payment, the wdiole debt should become clue, the 
.suit is governed by Art. 75 of the Limitation Act and : 
the mere failure to sue on default cannot amount to a . 
waiver, and if a suit for the w’hole amount has become ! 
barred under Ait 75 the creditor cannot sue for instal- i 
ments which uiuler the primary terms of the bond w'ould 
have fallen due after the default. A.LK. 1932 P.C, . 
207, Dist.; A.I.R. 1032 Nag. 1, Foil. {Pollock, AJ.C.) , 
Shamkao More.shwar. 30 N.L.R. 314 = 1611. 
C. 97-7B.N. 66 -A.I.R, 1934 Nag. 180. 

Art. 75 — Starting point under — Chit fund — 

1 ratal rntut bond — Default — Suit for balance — Ltmtta* 
tton. 

An instalment bond executed in respect of a chit fund, | 
after lefening to the obligation to pay the various instal* | 
ments that wouUl be due from the e.\'ecutant on vaiious j 
future dates provided. “If at any auction the amount | 
therefor is not paid and default is made therein the j 
amount that shoukl be subscribed thereto as the balance j 
left after deducting the dividend therein, would be paid i 
within a month with profit thereon at 2 per cent, per i 
month, and if default is made therein also, ali the 1 
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amounts that are seen to be paid in future after excluding 
I those that have been paid, till then, would be paid with 
profit,*' etc. Default was committed, and a suit wa® 
filed for th e balance due. There was no question of 
waiver. 

7/rA/, that the suit must be instituted within three 
years from the time when on default the entire amount 
became due and if not so instituted, would be barred. 
{Madhavan Nair, J.) GOPALA MENON v. ABDIJL 
AZEEZ. 166 10. 443-7 RM. 697-41 L.W. 442- 
1936M.W.N. 336 -A.I.R. 1936 Mad. 303-68 M.L. 
J. 244. 

Art. 76- mu ver — Acceptance of overdue i nstal^ 

rneiit — Efft ct of. 

Where the debtor agrees to pay the debt in instal* 
ments and ihere is a stipulation to the effect that in 
case of default in paying any one instalment, the whole 
amount would fall due, the acceptance of an overdue 
instalment by the creditor amounts to waiver of the 
right to claim, the entiie debt, provided it can be 
definitely proved that the payment has been made 
towards the liquidation of that particular instalment 
and exmecessitate the whole sum due is paid. But a 
payment towards the reduction of the general debt can 
on no account be considered as waiver because it is not 
the atceptance of any specified instalment. Where 
therefore a ci editor W'aives his right to take advantage 
of the forfeiture clause with regard to the first three 
instalments and brings his suit for recovery of the 
whole of the balance within three years from the date 
when the fouith instalment falls due, his suit is within 
time. {^Middleton, J.C. and Mtr Ahmad, A.J.Cf) 
Gopi Chand V. Mohammad Umar Khan. 160I.O» 
134-8 R.Pesh. 100 = A.I.R. 1936 Pesh. 179. 

.-Art. Ib—lVatver — Proof of — Acceptance of over- 
due instalments. 

In the case of instalment bonds where the whole 
^ amount becomes exigible on delaalt of instalment or 
: instalments, the acceptance of an overdue instalment or 
' mere forbearance to sue by itself does not amount to 
' waiver. The question whether there is waiver or not 
' depends on the attending circumstances of the act 
claimed as a w’aiver in each particular case. Where 
iheie U no evidence either that the debtors requested 
the creditors to excuse the default or that the payment 
was accepted as a cun''equence of waivei, the suit filed 
more than 3 years from the date of the first default 
cannot be saved from the bar of limitation by a plea of 
waiver. A.I.R, 1932 Nag. 1 and 7 N.L.R. l47. Foil. 
{Grille, A./.C.^ Sewakram z/. BASOT). I.R. 193S 
Nag. 218 = 144 I.C. 211-A.I.R. 1933 Nag. 70. 

■■Art. 76 — JVaivcr — Proof — Acceptance of oz'erdue 
instalments — Pight of suit on subsequent default. 

Where money is payable by instalments subject to a 
condition that the whole amount remaining due will 
1 become payable upon non-payment of any instalment, 
the creditor is not bound to enforce the condition, but 
I may accept payment of instalments after due date — thus 
I impliedly waiving his right —and may sue upon a subse- 
quent default of any future instalment. It is not possi- 
ble to lay down any hard and fast rule as to what would 
or would not constitute a w’aiver. {SrtviAava, AgC./. 
and Smith, /.) (GayA DiN z/. KHIALI RaM. 151 
I.O. 862=7 R.0. 151 = 11 O W.N. 1191 = A.I.R. 1934L 
Oadh 455. 

Art. 76 — ''IVawes the benefit'^ — Meaning of — 

Mere inaction or omission to sue — If waiver. 

The words “waives the benefit” in Art. 75 do not 
mean the same thing as availing oneself of the equitable 
doctrine of waiver, for which either fresh consideration » 
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a fre&h agreement or something amounting to an estop- 
pel is necessary. That doctrine is invoked against a 
creditor, whereas the waiver of the benefit spoken of in 
Art. 75 is something exercised for the benefit of the 
creditor and not against him. The waiver, therefore, 
may be a purely one-sided act and need not be for con- 
sideration proceeding from the debtor. The waiver may 
be by expression of an intention to waive the benefit 
either by communication to the debtor or by any other 
overt act. Waiver is a mixed question of law and fact 
and it depends on the circumstances of each case. It 
necessarily follows that a mere inaction or omission to 
sue within the prescribed period cannot amount automa- 
ticaliy to a waiver within the meaning of the third 
column of this article. To hold so would make this 
article nugatory and the first portion of the column 
altogether superfluous. Then in every case where there 
has been an omission to sue, there would necessarily be 
a waiver inferred as a matter of law and no further 
question of limitation would arise. (^Sulatman^ and 
Rachhpal Sin^h, /.) SUKH LAL v . BHOORA. 67 
All. 661 = 163 I.O. 205 = 7 R A. 466 = 1934 A.LJ. 
1056 = 4 A. W.R. 966 = A.LR. 1934 All. 1089. 

' — Art. 80 — '‘'Became payable" — Mott^a^e suit — 
Application for personal decree. 

There were two mortgages between the same parties, 
one dated 20th P'ebruary, 1902 and the other dated 8th 
September, 1903, the mortgagor promising to pay the 
amount in eight years. There was a further provision 
that if the interest for one complete year remained un- j 
paid, the creditors were to have power to recover the j 
interest and also were at liberty to recover the principal ! 
and interest without having any regard “for the stipulat i 
ed period.” Inteiest was not paid and there was default j 
at the expiry of one year on account of both these mort- j 
gage deeds. There w'as an acknowleilgmeiit of both i 
these mortgage debts on 3rd March, 1906, which gave a 
fresh start for the purpose of limitation. One consoli- 
dated aiiit was filed on 22nd February, 1916, to recover 
the amounts due on both these documents and in 1917, 
the claim was decreed. On 20th February, 1929, after all 
the mortgaged properties had been sold there still 
remained a balance over Rs. 2,000 to be realisecl. The 
mortgagees accordingly filed an application on 21st 
August, 1929, under O. 34, R. 6 for a personal decree 
against the mortgagors*. 

that the limitation for a decree under O, 34, 
R. 6, commenced to run not after the expiry of one year 
within which the mortgagor continued default for pay- 
ment of interest, bat it commenced to run after the 
expiry of eight years' term stipulated in the deed. (Case- 
law discussed). (^Seelatman^ C.J., Kins; and Kiama- 

tullah, //) Md. Hussain v, Sanwai. Das. 56 
All. 954 = 6 R.A. 795 = 143 10. 951 = 1934 A.L.J. 
261 = 3 A.W.R. 431 = A.I.R. 1934 All. 397 (P.B.). 

Art. 80 — Bond payable in two years — Default 


LIMITATION ACT (1908), Art. 83. 

-Arts. 80, 74 and lb— Instalment bond — Default 

clause — Suit instituted beyond three years from date of 
d e fa ul t — Limt tail on , 

The suit bond was executed on 1st December, 1926. 

' According to the terms of the bond interest was to be 
’ paid monthly and the principal amount was to be paid 
I in certain instalments after the lapse of the first three 
i years. The bond further provided that in default of 
: payment of interest month by month the whole amount 
I should become payable at once. The defendant paid 
I interest only for the first six months. The suit for the 
recovery of the entue amount w'us instituted on the 22nd 
November, 1930. 

Helii^ that the suit was barred under Art. 80 and that 
Arts. 74 and 75 had no applKation. \Bhide^ /,) 
Sham Sunhak Lai- v. tu»u Lal. I.R. 1933 Lah. 
281==142I.C. 861 (2) -34 P.L.R. 145 = A.I.R. 1933 
Lah. 548. 

-Art. Promissory note payable at specified 

place — Suit on 7var bond — limitation — Staitm^ point. 
Where the claim was for recovery of the amount due 
j on a wai bond, which m form was a promissory note 
I payable at a specified period after date thereof and at a 
I specified place. 

I Held, that the suit was governed by Art. 80 and time 
I commenced to run from the date on which it should 
I have been presented for payment at the specified place, 
j {Cur y;e men and Sundaram Chetty, JJ.) THE SECRE- 
TARY OF STATE FOR INDIA IN COUNCIL v. KUNHl 

I Krishna Vakma Valia Raja. I.R 1933 Mad. 213 
= 142 r.O. 286 = 37 L.W. 302 -A.I.R. 1933 Mad, 
376 = 64 M.L.J 172. 

■ Arts 83 & Applicability — Sale— Covenant 

for indemnity — Breach of — Right to damages — Starting 
point — Dispestcssi >n by third party. 

In execution of a money decree, a liouse belonging to 
the judgment-debtor was purchased by the father of the 
defendant and th * father of the plaintiffs eacli contri- 
buting one half of the consideration. In 1914, the 
eftndanl’s father sold his share ab-o to the plaintiffs 
; father for Rs. 8,1 75. The sale-deed provided that in 
I case, any loss was caused to th»^ vendee in any suit 
I brought in respect of the property by a third party, the 
I vendor would be responsible to the extent of his half 
j share. The son of the judgment debtor brought a suit 
I and got a decree in 1916 dert. iring that his one half 
share in the property was rot affected by the execution 
sale. The plaintiff’s father and the defendant’s father 
thereupon brought a suit for partition and a deciee was 
therein passed in 1924 declaring t e vendees to be en- 
titled only to a moiety of th * house. The son of the 
judgment-debtor got possession of his half share in 
Deceml)er 1924. The present suit was filed on March 
10, 1926, by the plaintiffs for refund of consideration 
and it was contended by the defendant that the suit was 
' barred under Art. 62. 

; TIeldy that the cause of action to recover damages on 
I account of the covenant for iiulemnitv in the sale-deed 


clause — Breach — Option to sue. arose only when the plaintiffs were dispossessed, in 

Where a bond payable in two years contains a clause December, 1924, and not when the son of the judgment- 
providing that the creditor can sue for the full amount l debtor filed a suit or got a (lecr»e, that the suit was 
either on the failure to pay the monthly interest or on I governed by Art. 83 read with Art. 116 and that the 
failure to pay the piincipal amount, and default in pay suit was in time. 31 Mad. 452, foil.; 26 Bom. 750, clist. 
meat of interest is committed, the clause give.s an option \ {Pathar amt Broomfield^ //.) RaTANBM v. GhaSHI- 
exclusively in favour of the creditor, who is entitled to RAM. 55 Bozu. 565 = 134 I. C. 1157 = 1 R. 1932 Bom. 
the benefit of the investment for the full term originally 37=33 Boxn L.R, 1092 = A I.R 1932 Boxn. 36. 
provided, and need not sue until that term expires even IF. 14 L 646 ((650). R. 28 N.L.R. 31 (41) (F B.).] 
if there is a default in the payment of interest. A.I.R. "Art. 83— Applicability— Defendant purchasing 


1933 All. 235; A I.R. 1935 .All. 405; 10 P.R. 1883 and goods in the name of plaintiff — Decree against plaintiff 
AIR 1932 P.C. 207, Rel, on. {Beckett, J,') MOOL — Suit for decretal amount by plaintiff. See LlMll’A- 
Chand CHITTAR. 160 I 0. 1068 = 8 R.L. 659 (1) tion Act (1908), Arts. 61 and 83. A.I.R. 1933 
= A.I.R. 1935 Lah. 948. Lah. 404. 
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Arts. 83 and 120 — Applicability — Receiver — 

Suit on behalf of estate — Money spent in — Suit to 
recover— limitation. See LIMITATION ACT, ARIS. 61, 
83 AND 120. A.I.R. 1935 Mad. 694. 

Art. Applicability — Sale of property subject 

to charge — Suit to enforce right of indemnity against 
purchaser . 

Art. 83 unl> applies to personal contracts of indemnity 
and not to a case of indemnity arising under a charge. 
Where, therefore, property subject to a charge is sold in 
execution, a suit by the owner of the property against 
the purchaser to enforce his implied right of indemnity 
is not governed by Art. 83 but by Art. 132. {Madhaian 
Nair ami Jackson, JJ.) KAMA RaYANIMGAR v. 
Venkatalingam nayanim Bahadur. 67 Mad. 
218--149I.C. 379 = 6 R.M. 642=1933 M.W N. 486 
= 38 L.W. 818 = A.I.R. 1934 Mad. 1 = 66 M.L. J. 4. 
Arts. 83 and 66 — ApplicabJity — Suit by com- 
mission agent for indemnity* 

A suit by a commission agent to recover loss on the 
transactions enteied into on behalf of his constituents is 
governed by Ait. 83 and time would begin to run when 
the plaintifl is actually damnified. The right to indem- 
nifitalinn though iciognizcd by statute (S. 222 of the 
Indian Contract A( t) is the necessary ccnsequence of the 
agency contra* t. The contract to indemnify under Art. 83 
need not be by express stipulation, and may be either 
imposed by statute or implied or inferred in virtue of 
the jural relations of the parties. Art. 65 would not 
apply unless there is an agreement between the parties 
to pay the loss iiiimodiately on its being ascertained and 
in the absence of any specified time or specified contin- 
gency, Alt. 65 would not apply. When the commission 
agent allocates the cross-contracts to himself, it may be 
said that he i.*? damnified on the day when the cross- 
contract.s were enicied into. If, on the other hand, he 
enters into cross contracts with others, it cannot be said 
that the loss has necessarily occurred to the commission 
agent on the day on which such cross-contracts w’ere 
entered into. 16 C.W.N. 10*10, Ref. {Patkar and 
Baker, JJ.) IIarakchand v. SumatILAL. 136 I.O. 
481 = 1.R. 1932 Bom. 177 = 33 Boxn.LR. 1200 = 
A.I.R. 1932 Bom. 25. 

Arts. 83 and 116 — Breach of compromise — Term 

of payment to creditor— On breach, payment by other 
party — Limitation— Starting point. See LIMITATION 
ACT, ART. 61 . A.I.R, 1936 Lah. 307. 


Art. 83 — Inapplicability — Co-mortgagor redeem- 
ing mortgage — Suit for contribution. See LIMITATION 
act. Art. 132. 1936 O.W.N. 278 = A.I.R. 1936 
Oudh 245. 

Arts. 83 and 116 — Registered sale — Portion of 

purchase- money retained by vendee — Expre.ss contract to 
indemnif> — Starting point of limitation —Combined effect 
of Art. 116 read w'ith Art, 83 — Period of 6 years from 
the date whtn the plaintifts were damnified. See LIMI- 
TATION ACT, Arts. 116, ill and 83. 14 Lah. 646. 


—Arts. 83, 111 and 116 —Sale — Portion of consi- 
deration leit with vendee and charged on property — 
Saks in turn by vendee — Balance not paid by second 
vendee — .Suit by vendor against first vendee and the ba- 
lance realised — Suit by first vendee against second vendee 
— Limitation must be computed under Art. 116, net 
Art. Ill, the dotument having been registered — Combined 
effect of Art. 116 read with Art. 83 — Six years from the 
date when the plaintiffs were actually damnified See 
Limitation Act, Arts. li6, 83 and 111 . 34 P LR. 
7S4=A.I.R. 1933 Lah. 793. 


Art. 83 Sale — Sale price left with vendee to fay 
debt of vendor L ail tire of vendee to Pay and payment 


by vendor — Suit by vendor against vendee for amount — 
Limitation, 

If a portion of the purchase-money is left with a 
vendee for payment, to a creditor of the vendor, and n:) 
time is fixed for payment, there is an implied agreement 
on the part of the vendee to pay the amount due to the 
creditor either forthwith or within a reasonable time. 
If the vendee commits a breach of the implied agree- 
ment by failing to payjhe amount left with him by 
the vendor for payment to the third party, he is bound 
in law' to indemnify the vendor for any damage sustain- 
ed by the vendor, in consequence of the breach of agiee- 
merit on his part. The suit by a vendor in such cases 
is not for the lelurn of the unpaid purchase money that 
the vendee failed to pay, but is to enforce the implied 
contract of indemnity the breach of which was committ^ 
ed by the vendee by failing to pay the third party and 
comes within the purview' of Ait. 83. The lin)e against 
the plaintiff in such a suit does not begin to run till he 
“is actually damnified*’. Hence where the vendor him- 
self pays the debt, limitation for a suit against the 
vendee runs from the date of such payment, and not 
from the date of sale. {Iqbal Ahmad and Kt^ch, Jj) 

Kunwar Unkar .Singh v. Ka.shi Pra.sad. 65 All. 
490 = I.R. 1933 All. 340=1431.0. 821 = 1933 A.L.J. 
787 = A.I.R. 1933 All. 386. 

— - — Art. 83 — Scope — Sale deed — Breach of covenant' 
by vendee — Sint by damnified vendor. 

Where the vendor has actually been damnified in con- 
.sequence of a breach of covenant by the vendee to a sale- 
deed, the suit by the vendor will come under Art. 83. 
{Bennet, /.) Abdul Wahid Khan v. SHER MohaM- 
madKhan. 164 I.O. 305(2) = 7 R.A. 731 = 1936 
R.D. 75 = 1936 A.W.R. 199 = 1936 A.L J. 266 = 
A.IR. 1936 All. 463. 

——Arts. 83 61 and 116 — Vendor and purchaser — 
Purchaser directed to pay off incumbrances — Default of 
purchaser — Vendors damnified — Suit against vendee- — 
Starting point of limitation —Suit governed hy Art. 116 
read with Art. 83 or Art. 61. See LlMll'ATION ACT, 
ARTS 61, 83 AND 116. 14Lali. 380 = AI.B. 1933 
Lah. 109. 

Art. S3— Vendor and purchaser — Purchase- 

money left with purchaser to be paid to mortgagee — 
Default — Suit for damages — Commencement of limita- 
tion. 

Where a portion of the purchase money w'as left with 
the purchaser to be paid over to a mortgagee and in 
consequence of the failure of the purchaser so to do the 
seller was obliged to pay the amount due to the mort- 
gagee, a suit lor damages against the purcha'rer is in- 
time if brought within three years from the date of pay- 
ment to the mortgagee. Linritation does not run from 
the date of contract of sale. 34 A. 429, Dist.; 49 A. 603, 
Foil. (Jwala Prasad and James, JJ.) Mt. RaJBAN.SI 
Kufr V. BI.SHUNDEO Narayan Singh. 10 Pat. 461 
= I.R. 1931 Pat. 264 = 132 1.0.104 = 12 Pat.L.T. 
211 =AI.R. 1931 Pat. 271. 

■ -Art. 84 — Appl t calil t ty — Application r , 

Quaere. — If the article is applicable to applications by 
way of analogy, though it is restricted to suit*:.? {Venka- 
tasubba Pao, J.) GhULAM MOHIDFEN SaHIB v. MD. 
OOMER Sahib. IR 1931 Mad. 494 = 131 1.C. 168 = 
33 L.W. 430 = 1931 CrO. 287=A.I.R. 1931 Mad. 18S 
= 60 M.L.J. 133. 

———Art. 84 — Applicability — Decree providing for 
payment of costs to solicitor named. 

Art. 84 does not apply in the case of a decree which 
provides that the costs shall be paid to the solicitor 
(named) of one of the parties to the suit. It is governed 
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by the residuary Art. 120. {Tyabji, /.) RUSTOMJl 
AND Ginwala V. Fazal Rahim. I.R. 1932 Bom. 
446=138 1.0.832 = 34 Bom.L.R. 670 = A.I.R. 1932 
BOm. 378. 

Art. ^'Termination of suit or business '' 

Where in a petition for which the uttoiney was en- 
gaged resulted in an order in favour of the client in 
1924, and nothing was done further till 1930 when the 
client instructed his attorney to have his bill of costs 
taxed, it cannot be said, where the continuance of the 
solicitor’s lien is in question, that the ‘business* termi- 
nated in 1924 and that the lien has become barred in 
1930. {V euk'Uasiihbii Kuo, J.) GhulaM MohidkeN 
Sahib v. Md. Oomer Sahib. 

131 1.C. 158 = 33 L. W. 430 = 1931 
1931 Mad. 183 = 60 M.L.J. 133. 

-Art. 85 — Appheahthty, 

Where, duiing the long coui-tje of dealings betw’een the 
parties, the plaintiffs never o\Ned anything to the defen- 
dants, nor nere the accounts, when adjusted fiom time 
to time, ever signed by the defendants but when accounts ■ 
were finally struck on 2L-2- 1927, a rcrtain sum was j 
found to be due to the plaintiff by them anil admittedly 1 
in their suit instituted on 21-1 1930, tlie plaintiffs could \ 
not claim for any item piior to 2! 2-1927 1 

Held, that Ait, 85 was not applicable and could I 
not be invoked. {Kennet and Balpat, //.) KADHA 
Mohan v. amichand. 149 T.O. 661 = 6 R A. 939 = 
1933 A L.J. 1283 = A.I.R. 1934 All. 386. 

Art. 85— Applicability — Account settled — Sub* 

sequent mutual dealings —Suit to enforce stated .account 
— Limitation -Art. 64 applies, not Ait. 57 or 85. Sec 
Limitation Act, Art. 64. 32 P.L.R. 65=A.I.R. 
1931 Lab. 233. 

■ — Art. 85 — Appheahthty — Account stated— Entries 

amount t ns to — I Amt t a it on 

The accounts ran from 11 th July, 1913 to 5th Febru- 
ary, 19 14. On the 3 1st March, 19 14, a balanie was struck 
and was followed by two items on each side. Inteiest 
ran on this amount and a second balance was struck on 
29th April 1921. A suit to recover the amount due on 
the second .settlement with interest w.is instituted on 
3rd April, 1925. 

Held, that the account was not a mutual, open and 
current account within the meaning of Art. 85 but in 
account stated within that of Art. 64 and that theie- 
fore the suit was within time. (Ca‘^e-law reviewed). 
iShadi [All, C. /. and Walker, /.) JE.SA RAM DIWAN 
Chand V. Lachman Das. 130 I.O. 670. 

-■ — "Art . 85 — Appheabt It ty — Essen It a Is. 

The conditions for the applicability of Ait. 85 are 
that theie should be cross-claims arising out a of course 
of dealings which evidences or is referable to an inten- 
tion of set off. The phrase “reciprocal demands” doe^ 
not import that either party has made an actual demand 
in fact. Where the plaintiff entered into an agreement 
with the defendant by which he undertook to advance 
money to the latter for the purpose of tea garden and 
the agreement further piovided that the defendant 
should send the consignments of tea through the plain- 
tiff who was to receive their price and credit the .»5ame 
to the defendant’s account and the plaintiff sued to re- 
cover the money due to him on the basis of such 
amounts. 

Held, that the suit was governed by Art. 85 of the 
Limitation Act. Case-law elaborately discussed with 
reference to the meaning of mutual accounts. {Kankin, 
C./. and C. C, Gkose, /.) TEA FINANCING SYNDI- 
CATE, LTD. V, Chandra Kamal. 58 Cal. 649=I.R. 


LIMITATION ACT (1908), Art. 85. 

1931 Cal 753 = 133 10. 801=34 C.W.N. 1175 = 62 
C.L.J. 314= A I R. 1931 Cal. 359.] 

[D. 29 N.L.R 20(21) ] 

■ -Art. 85 — Applicability — Good-^ sold and 

delivered from time to time — Payment by customer from 
time to time without specifying item. See LIMIT.ATION 
Act, Arts. 52 and 85. 1935 A.L.J. 33=4 A.W.R 
1335=A.I.R. 1935 All 131. 

Art. 85 — Appliiitbihty — Suit by agent against 

punetpah 

A suit by an agent against the piincipal for balance 
due on an account falls within Art. 85 23 Horn. I.. R. 

540; 24 Dom.T..R. 1284 ; 1 l.A. 346, Foil. {Crump, /.) 
New Eas I* India Press Go., Ltd. z/. Kameshvar 
34BomL.R 1410 

Art. 85 — Applicahihty — Suit by agint for 
balance due on aaount —Starting point — Kepudiation 
of transaction and refusal to pay. 

The plaintiff, a commission agent, had purchased 
good*- under instructions of their piincipaLs who lefused 
on 23-3-1921 to pay for them and take deliveiy. The 
plaintiff resold tiie goods and on Maich 15, 1924, 
brought the suit for the lial.ince due. 

Held, that Ait. 85. and rot Art. 6l applied, that 
time began to run from the date of refusal to pay and 
not from when tlie agent had paid for the goods and the 
jiuit was in time. {Kaui^n.ktr . /.) llMiASA HaKALE v. 
Hombanna. 1-40 1.0.624 = I.R. 1933 Bom 22 = 34 
Bom L R. 1268 A.I R. 1932 Bom. 693. 

—Art. 86— Applicability — Suit on mutual account 

or account stated — Test— Sjit governed by Art. 64 and 
not Art. 85. See LIMITATION ACT, ART. 64. I.R. 

1932 Lah. 691 = 140 I C. 187. 

Art. 85 — Mutual account — Essentials, 

In order to prove a mutual account it is necessary to 
establish mutual dealing between the parties. Theie 
can be no mutual account unless each p.irly ha*< a right 
to demand the fulfilment of certain obligations. {Sen, 

/.) Mihim Lal Jwala Prasad v. Marguerite 
Putter Dmky Farm. I.R. 1931 All. 516 = 132 I.C. 
420 = A.I.R. 1932 All. 38. 

Art. 86 — Mutual account — Test. 

The question whether the deali.igs with which a par- 
ticular case is concerned can be described as mutual, 
open and cuirent, must cltpend upon the general natuie 
of the account and not upon some casual entries. It is 
not the number of the entries alone that determines the 
question, foi, cases may be conceived where though the 
items giving ii.se to reciprocal demands are very few yet 
the account possesses the essential attribute of mutuality. 
Where the accounts extending over several years showed 
that there were sales by the plaintiff creating obliga- 
tions on the defendant's part and payments were made 
from time to time by the defendant in discharge of the 
amounts due by him and there w’ere also two items of 
sale made by the defendant to the plaintiff after the 
accounts were practically closed and there was not a 
sing’e debit entry made against the defendant there- 
after. 

Held, that the two sales by the defendant were 
casual merely and not such as would imply a regular 
course of reciprocal dealings and that on the fact‘s 
taken as a whole, the test of mutuality was clearly 
wanting. {I'enkatasubba Kao, /.) ANDHRA RICE 
Mill v. M. Narasimha Rao. 168 I.C. 429 = 8 R.M. 
264- A.I R. 1935 Mad. 982. 

Art. 86 —Mutual account — Test of — Shifting 

balance,! f conclusive — Account consisting of advances 
and repayments from time to time. 

A shifting balance is not necessarily a conclusive test 
of mutual dealings bettveen the parties. It is the 


IR. 1931 Mad. 494= i 
CrO. 287 = A.I.R. ! 


Nandlal. 
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nature of the dealings which is the true criterion and 
the nature of the dealings may establish mutuality with- 
out the balance ever having shifted at all, or may nega- 
tive mutuality even where there is a shifting balance. 
Where the accounts consisted entirely of sums advanced 
by the plaintiff which were repaid from time to time by 
the defendant and on two occabions by reason of a 
slight over-payment, the balance shifted in defendant’s 
favour and the payments by the defendant were only 
made in repayment of his debts, 

Held, the account was not mutual and a suit thereon 
was not governed by Art. 85. 58 Cal. 649, Kef. {Grille, 
y^.y.C.) GOKULUAS z/. RADHAKISAN. 29 N.L.R. 20 
1933 Nag. 89-1421.0. 123=15 N.L.J. 106 = 
A.l.R. 1933 Nag. 50. 

Art 86 — Mutual account — What conbtitutes— 

Suit to recover money on one-sided account — Limita 
tion — Suit being for recovery of money payable for 
money lent Art. 57 applies, not Art. 85. See LIMITA- 
TION act, Art. 57. 12 Lah. 420= A.l.R. 1931 Lah. 
241. 

Alt. 85 — Mutual, open and current account — 

Shifting balance. 

The defendant firm was depositing money with the 
plaintiff bank from time to time and the plaintiff bank 
was allowing them to draw money in excess of the 
deposits with the result the the balance was frequently 
shifting in favour of one or the other party. 

Held, that the account was a mutual, open and cur- 
rent one. {Coldstream and Bhtde, J PUNJAB 
United Bank, Ltd., i.ahore v. Mahomed Hus- 
sain. 16Lah. 662«162 I.O. 626 = 7 B.L. 300 = 36 
P.L R. 325=A.I.R. 1934 Lah. 358. 

- — A rt. 86 — Mutual, open and current account — 


I ject of pending action or arbitration ** Where the suit 
! was filed more than twelve months after the fire, and 
I there had been no reference to arbitration and all the 
time had been spent in the investigation of the claim 
and delay by the insured, 

that Cz) the words “pending action” referred 
only to a pending suit and not to steps which the 
Company might take in the investigation of the claim; 
(//) that the clause only provided that the Company 
shall not be liable if the claim was made more than 
twelve months from the date of the loss and not that 
the insuied should not have the right to sue after twelve 
; months, so it was not against public policy and it did 
not contravene the provisions of S. 28 of the Contract 
1 Act, or Art. 86 of the Limitation Act. The suit was, 
therefore, not maintainable. {Leach, J.') GhoSE 

, Reliance Insurance Co. li Rang. 476=149 I.O. 
16 = 6 R.R. 298-A.I.R. 1934 Rang. 15. 

I Art. 89 — Agency'— Termination — Date — Settle- 

I ment of accounts —If a condition precedent — Admission 
of liability after limitation —Effect of. 
j An agency terminates when the agent ceases to re- 
present the principal and in the case of an agent for 
sale of goods, it terminates when the goods are sold, 
though the agent may still be liable in respect of acts 
done by him as agent, he may be under liability to pay 
I some money to the plaintiff. It is not necessary that he 
must settle his accounts and pay the money due by him 
to make the agency terminate. Therefore a suit brought 
after three years from the date when the agency termi- 
nated is barred under Art. 89 of the Limitation Act. 
Even if the ex-agent admits in such a suit his liability to 
a certain extent, no relief can be granted to the princi- 
pal on the basis of that admission, because, once the 
i claim is barred it is barred entirely and no such 


Test. 

Where there is no open account on the date of suit, 
the plaintiff cannot sue on a mutual account and claim 
the benefit of Art. 85. 

Per Rtvignekar, J . — The question whether an account 
is mutual, open and current so as to attract the opera- 
tion of Art. 85 is one of fact and must depend upon the 
nature of the dealings between the parties, nature of 
the entries and other relevant circumstances. In order 
that an account should be imitua!, there must be deal- 
ings betw'een the parties and such dealings mu^t be capa j 
ble of giving rise to independent obligations on each 
bide of the account at any given period or stage. One | 
test commonly applied is the possibility of shifting i 
balances sometimes in favour of one party and some- | 
times in favour of the other. Put that test is not con- ! 
elusive or deci'^ive of the matter. The real test is I 
whether ihe dealings between the p.arties are of such a j 
nature that the balance might so shift. An account 
current means a running account that is, an account 
which is continued and not stopped or closed. If the j 
account is running, that is to say, if it is unclosed, then j 
it is open and current. Mere cessation of dealings bet | 
ween the paities, how^ever, does not mean that the i 
account is closed, 'i'he real question in each case w’ould 
be what is the intention of the parties. {Beaumont, C. 
J, ami Rangnekar, /.) KakSONDAS z/. SURAJBHAN 

Kamrijpal. 58 Bom. 200 = 6 I.R. (Bom.) 107 = 146 
I.O. 630-35 Bom L R. 929 = A.l.R. 1933 Bom. 460. 

' ' Art. 86 — Fire tnuirance — Clause limiting 

liability of Company to claims made within one year — 
—Validity of. 

The policy of insurance contained a clause that “the 
Company should not be liable for any loss or damage 
after the expiration of twelve months from the happen- 
ing of the loss or damage, unless the claim was the sub- 


i separation of the claim can be made for the purposes of 
j limitation. {Madhavau Nair, /.) NaGAYYa v. Yerri- 
I kalappa. 152 1.0.266 = 7 BM. 207 = 1934 M.W 
I N. 1250=40 L.W. 638 = A.l.R. 1934 Mad. 691 (1)/ 
I Art. 89 — Agent. 

I When an agent agrees to submit yearly accounts to 
: his principal, a suit for accounts against the agent is 
j governed by Art. 89. 43 C. 248; 30 C.L.J. 90 and 35 C. 
293, Ref. {Reilly and Anantakrishna Aiyar, JJI) 
ANNU AVATHANIGALz/. SOMASUNDaRA AVATHANI- 
GAL. 64 Mad. 664 = I R. 1931 Mad. 601 = 1311.0 
165 =1930 M.W.N. 1199 = 33 L.W. 1= A.l.R. 1931 
Mad. 185 (2) = 62 M.L.J. 46. 

[Appl. 57 M. 378 (388, 389, 396) ] 

Art. 89 — Applicability — Dissolution of partner- 
ship — Subsequent agreement— Relationship of principal 
and agent — Smt for accounts — Limitation, 

After a dissolution of partnership, an agreement was 
entered into by the partners to the effect that the tw’o 
partners, as mentioned in the agreement, were to collect 
the outstandings of the partnership as trustees and to 
deposit the amount in a Bank after paying off the part- 
nership liabilities and to share it equally. Then a suit 
^ had been instituted for rendition of accounts of the 
moneys realized as per agreement. 

Held, that under the abovementioned circumstances 
the suit was governed by Art. 89 and not by Art. 106 
of the Act, because by virtue of the said agreement, the 
trustee partners were the agents of the partnership for 
recovering the assets, and therefore the suit was essen- 
tially betw^een a principal and an agent and for accounts. 
The agreement had created a modified form of relation- 
ship of principal and agent between the parties quite 
apart from that of the original agreement of partner- 
ship, that had been dissolved. A.l.R. 1922 P.C. 115, 
Dist. {Jai Lai and Abdul Qadtr, //.) RUP LAL 
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limitation act (1908), Art. 89. 

GianChand. I.R. 1931 Lah. 959=134 10.527 = 
A.1B. 1931 Lab. 300. 

^Art. 89— Applicability— Suit for partnership 

accounts — Agreement to render accounts and distribute 
profits annually — Art. 120 applies, not Art. 89 or Art. 
100 or 116. See I. IMITATION ACT, ART. Il6. 29 N. 
L R. 34 - A.I.R. 1933 Nag. 127. 

^Art. 89 — Applicability — Suit by principal for 

moneys mtsappropriateid by agent. 

A suit by the principal against the agent for recovery 
of Lcj tain sums misappropriated by him is governed by j 
Art. 89 and not Art. 62. Art. 89 is not confined to suits I 
for accounts only. Xjaek and Akag, JJ.) KhONDKaK j 
Mah(hied Amirul Islam r. Mahomed abdul 
Hamid. 60 Cal. 1317 = 119 I.C. 996-6 R.C. 677 = 
38 O.W.N. 211-A.I.R. 1931 Cal. 238. 

■ ’’-Art. 89 — Death of principal — Agent continuing 
in service tin lei his uns — Smt for accounts for periods 
before and after death of father — Limitation. 

The omission of any mention of legal representatives 
in the words under “description of suit” in Art. 89 does 
not mean that the article is not intended to apply to a 
case where one of the paities is a representative of the | 
principal or the agent. Where an agency is created | 
between two persons and the principal dies but the i 
agent continues in the service of his son-, and they file a j 
suit for accounts for period both before and after the j 
death of their father, as the forrnei agency terminates , 
with the death of the father, the two periods should be [ 
separately consklereJ and if a suit for accounts in respect | 
of the anterior peiiod U instituted more than three years 
after the date on which that agency terminated, the suit 
for accounts must bj regarded as barred. A.l.R. 1922 
Cal. 53; 44 C. 1 (P.C.). 9 C.LJ. 107, Kel. on; 17 C. W. 
N. 5, Not Foil.; A.l.R. 1927 Mad. l57, Foil. (Afuker/i 
and S. K.Ghoie, J RIKRAM KiSHORE v. JadAB 
CHANDRA. 160 I.C.388-8 RC. 433-40CW.N. 
215 = 62 O.L.J. 464 = A.l.R. 1935 Cal. 817. 

■ ■■■ ""Art. 89 — Refusal — Demand lo furnish accounts \ 

— Definite rtpudiation of liability necessary. 

The lefusal under Art. 89 neeil not always be express 
and may on the otner hand be inferred from circum- 
stances. Though the failuie to comply with a definite 
demand may sometimes amount to a refusal, there must 
be a definite repudiation on the part of the defendant of 
a liability to account or any ciicumstances from whiidi 
the failure or omission on his part to render accounts 
might be con.strued as a refusal. {^Mukerji and Bartley., 
//.) ABDDL I.ATIEE Z'. GOBESWAR CHATTORAJ. 

141 X.O 225 = I.R. 1933 Cal. 86 = 56 O.L.J. 172 = 
A.l.R. 1933 Cal. 204. 

Art. %^—Scope. ^ ^ i 

y\rt. 89 applies to a suit by a principal against his ; 
agent for an account and fur any money that may be | 
found due on the taking of such uccount. The starting j 
Doint of limitation is(l) when the account is demanded 
and refused, or (2) when the agency terminates. {Beau- 
mont.C.J. ani Rangnekar. Jf) KarsondaS DhuNJI- 
UHOY z^. Sijrajbhan Ramrijfal. 58 Bom. 200=6 
IR. (Bom ) 107 = 145 10. 630 = 35 Bom.L.R. 929 = 
A.l.R. 1933 Bom. 450. 

Arts. 89 and 90 — Scope of — Alteration of frame 

of unt in appeal — Permimbility. 

Where in a suit for accounts between principal and 
agent, the foundation of the entire claim is one for 
accounts, the suit is governed by Art. 89 and not 
Art. 90. Plaintiff cannot alter frame of suit in appel- 
late* stage to establish that Art. 90 and not Art. 89 
applies, {Milker ji and S.R* Ghose^JJ.') BiKRAM 
KiSHORE z/. Jadab CHANDRA. 160 I. C. 388*8 R. 

Q. D.— 11—95 


LIMITATION ACT (1908), Art. 90. 

0. 433=40 O.W.N. 245 = 62 O.L.J. 464=A.I.R. 1935 
Cal. 817. 

—‘—Art. 89 — Starting point under — Termination of 
I agency — What constitutes. 

j An agency is terminated when the agent ceases to re- 
I present the principal even though his liability in respect 
I of acts done by him may continue. The question as to 
I when the agent is to get bis arrears of salary or under 
j what conditions, wc., whether only on getting his 
accounts passed, has nothing to do with the question of 
termination of the agency. Where an agent appointed 
specially to carry on the principal's business at a parti- 
cular place for a particular period, handed over charge 
to his successor appointed by the principal and left the 
place and appeared before the principal sometime later 
for getting the balance of salary due to him and for 
having his accounts passed. 

Held , that the agent ceased to repiesent the principal 
in respect of the agency after he handed over charge to 
his successor and that the period of limitation under 
Art. 89, commenced to run from that date and not from 
the date the agent appeared before the principal for the 
purpose of getting the balance of salary and having his 
accounts passed. {Pandrang Roiv^ J.') SOMASUNDA- 
RAM Chktti V. Nachal ACHI, 168 I.O. 673 = 8 R. 
M.^.274 = 1935 M.W.N. 967 = 42 L.W. 342 = A.I.R. 
1935 Mad. 707. 

— —Art. 89 —Suit for accounts between principal 
and agent. 

Art. 89 applies to suits for accounts between princi- 
pal and agents, The period begins to run from the date 
on which accounts are demanded and refused during the 
continuance of the .igency are from the date on which 
the agency terminates. Such a suit is not governed by 
Art, 62 as that ariicle applies to cases where a definite 
sum of money had been received by the defendant and 
which he was to hold for the use of the plaintiff. 
{Niamatullah and Rachhpal Singh, Jf.) MOTI I.iAL 
V. Radhey LaL. 55 All. 814=147 I.C. 529(2)=6 
R.A. 484 = 1933 A.L J. 1009 = A.I R. 1933 All. 642. 
—Art. 89 — Tend nts- tn-com nion . 

When by an oral agreement one tenant in common 
is left in possession as the agent of the other tenants-in- 
common, if one of them sues him for an account, the 
suit is goveiiui'^l by Art, 89. 45 M. 648; 24 A, 27; 40 C. 
108, 44 C. 1 (P.C.) and 27 C.W.N. 725 (P.C.), Ref. 
{Reilly and Anantaknshna Aiyar, JJf) ANNU AVa- 
thanioal V. Somasundara Avathanigal. 64 
Mad 654 = IR. 1931 Mad 601 = 131 I.O. 165 = 33 
L W. 1= 1930 M W.N. 1199 = A IR. 1931 Mad. 186 
(2)=62ML J. 45. 

[Appl. 57 M, 378 (388, 389, 396) D 29 N I..R. 34 (40).] 

Art. 89 — Termination of agency— Burden of 

proof. See EVIDENCE ACT, S. 109. A.l.R. 1936 
Lah. 49. 

—Art. ^^—Teftninaiio t of agency — What consti- 

tutes — Agent legal practitioner — Acceptance of vakalat 
fro ’ft pri net pal — Effect . 

A ’egal practitioner, who happens to be the agent of a 
party, does not cease to be such agent merely because 
I he gets a vakalatnama from his principal and sues on 
the strength of it fur realising the amount due to his 
principal {Tek Chand, /.) HlRA WaZIR v. Mo- 
hammad all 157 1.0. 815=A.I.R. 1935 Lah. 49. 

I -Art. 90 — Applicability — Date of withholding of 

\ money to be proved. 

' Before .\rt. 90 can be invoked, it must be ascertained 
I at which time or on what date the fact of the defen- 
I dant’s withholding of the money from the plaintiff 
j became known to him. {C.C, Ghose and Pearson^ J Jfy 
1 saktiprasanna BHATTACHARYA z/. Naliniranjan 
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IiIMITATION ACT (1908), Art, 90. | 

l^HATTACHARYA. 68 Cal. 923 = I.E. 1931 Cal. 641- 
= 133 I.0. 177 = A.I.R. 1931 Cal. 738. 

—Art, 90 — Legal practitioner — IVegligence of — ; 
Suit for damages — Starting point. j 

A suit in which a client claims damages for negligence ! 
of his Advocate is governed Ly Art. 90. Limitation ; 
runs fiom the date when the negligent act becomes , 
known to the pl iintiff and not from when the plaintiff i 
discovers the ail to be negligent. 

Per Page, C.J. — Art. 90 is niit happily worded, for 
the law knov\s nothing of negligence or misconduct in 
the abstr.'ict, and no cau^e of action can exist and no 
suit will lie, that is founded on negligence or tni-jcon- 
duct as such. A suit for ntgligt ncc in Art. 90 means a 
suit in respect of some negligent ai t oi omission and the 
w’ords in the third column mean ‘ Irom the lime when the 


LIMITATION ACT (1908), Art. 91, 

ing lobe vendee — Prayer for cancellation of sale neces- 
sary. 

In a suit for recovery of possession of land to which 
the plaintiff claimed to be entitled by inheritance and 
which had been transferred to the defendant by the 
deceased owner by means of a fictitious sale deed, 

Held, that the property having been found to be non- 
ancestral and to be the self-acquired property of the last 
owner, it v\ as necessary for the plaintiff to obtain a 
cancellation of the sale deed in favour of the defendant 
and that Art. 91 applied to the suit even though the 
main piayer in the suit was a decree for possession of 
the land, {/at Lai, /.) IlAS.Sa v. Bazida I.R. 1933- 
Lah. 212 = 142 I.O. 686 = 34 P.LR. 412 = A.I.R. 
1933 Lah. 399. 

[R. 1934 A. L.T. 817(819).] 


negligent act or omission becomes known to the plain- 
tiff.'^ {Page, C. J. and Sen, J.) SAW Hr. A I’KU 
S. S. IlALKAK. 9 Rang. 676 = 135 1 0. 648 = IR. 
1932 Rang 66 = A I.R. 1932 Rang. 1. 

— Alt.20—-Mtscondint of directors of bianch office ; 

— Suit for compensation — f .imitation— Siat ting point. 

A suit by a bank against the directors of a branch i 
office for compensation foi misconduct in sanctioning a 
loan in violation of the rules is governed by Art. 90 and 
the period starl.s from the date when the head office 
come.s to know of such misrondiict. {Coldstteam and 
Jai Lai, J J.') PKOPLIS PaNK Oh' NOK'IHEKN INDIA 
V. I)KS KaJ. 160 I.O. 769 = 8 R L. 588 - A.IR. 1935 
Lah. 706. 

Art. 91 — Appltcability — Fictitious mortgage — 

Suit for possession. 

Art. 91 is not applicable to a suit for possession on | 
the ground that a deed of mortgage in respect of the ' 
suit propcj ties w'as a fictiticms and sham transaction.; 
The instrument being inoperative, it is not necessary ; 
for the plaintiff to have it set aside as a preliminary to j 
his obtaining the relief for possession and the relief for . 
cancellation of the deed is merely ancillary, 35 C. 55l 
and 8 O.W.N. 593, Foil. {Pisheslnvar Nath and \ 
Smith, //.) Mahdmkd Vasin Am Khan v. Sarju ! 
TKWaki. 140 l.O.lOd- 9 O.W.N. 958 = 1 R, 1933 
Oudh 19 = A.I.R. 1933 Oudh 72. 

Art. 91 — Applicability — PLuntiffs not party to 

iease. 

Art. 91 has no application to a case wlicie the plaintiff 
is not a party to the lease and does not need to have it 
set aside. iSnvasiava and Smith, JJ ) KaM RlJP v. 
Special Manager, Court ok Wards Halram- 
PUR estate. 9 Luck. 366 - 6 R.O. 329 = 147 I.O. ! 
910 = 11 O.W.N. 193 = 18 RD 97=A,LR, 1934 
Oudh 66. 

Art. 91 — Applicability— billing aside instrii 

tnent — When necessary. 

Art. 91 can have no application w licit tire deed which i 
the plaintiff challenges is true which was not executed by 
him or by one under whom he claims and w’here ii is 
absolutely immaterial to the plaintiff w’hether it is 
cancelled or not. liut it does .ipply to a case in which 
it is not possible to the plaintiff to get any itlief until 
the instrument is set aside. In other words, if the instiu- 
ment is binding upon the plaintiff, then even though the 
plaint may have been made to look as nmeh like a suit 
for recovery of lands as possible, the plaintiff in order 
to get any such relief must have the instrument cancelled 
or at any rate have a declaration of its invalidity as 
against him. (^Mukcrji, /.) RaDHIKA MOHAN GOPE 
7 ), llARi Kashi Saha. 6 I.R. (Cal.) 284 = 146 I.C. 
1010 = 37 O.W.N. 1141 = 57 O L.J. 399=A.I.R. 1933 
Cal. 812. I 

— Art. 91 — Appliiobility — Suit for recovery of j 

self acquired property of last oumei — Defendant claifsi- ‘ 


Arts. 91,95 and 120— Applicability — Suit to 

set aside coniprorni-^e decree — No allegation of fraud — 
limitation. See COM PROMISE— -CONSENT DECREE. 

61 C.L J. 193. 

Arts, 91 and 120 — Appheahthty — Suit to re- 
cover propei ty against instrument of lease executed by 
! plaintiff. 

Where a person seeks to recover property against an 
i instrument of lease executed by himself or one under 
. whom he claims, he must first obtain the cancellation of 
the instrument and the three years' rule enacted by 
Art. 91 apjihes to a suit brought by such person. Kut 
where such instrument is executed by a person who is 
not the full owner of the property but has only condi- 
tional authority to dispose of it, that article would not 
apply and the limitation applicable is that prescribed by 
Art. 120. In such a case the cancellation of the lease is 
to be regarded as merely subsidiary to the main relief 
for possession. {Ganga Nath, /.) AUDUL Gai oor 
v- Ram Krishna Murariji. 158 I.C. 434 = 8 r.a. 
304 = 1935 RD. 461 = 1936 A.W.R. 1113 = A.I.R 
1935 All. 1018. 

Art 91 — Applicability— Suit to set aside fraudti' 

lent transfer. 

A suit by a Cl editor to declare the invalidity as against 
him of a fraudulent transfer executed by his debtor is 
not governed by Alt. 91 but is governed by Art. 120. 
{Faza and Kisift, //) J 'ARK ASH Narain v. 
Kirendka liiKRAM SiNGH. 7 Luck 131 = I.R. 1931 
Oudh 211-132 IC. 61 = 8 O.W.N. 593 = A.LR. 
1931 Oudh 333. 

[Appl. 9 O.W.N. 958 (960).] 

■ Art. 91- Appluabi^ity — Voidable transfer — 

Suit for setting aside. 

When a person sues to obtain possession of property 
which has been transferred by the person through whom 
he cl.aims, the suit must be brought within the period 
allowed by Art. 91 .--o long as the transfer is voidable- 
and not initio void. When the transfer has been 
made by some person wdio had no tide to make it and 
I the transfer is therefore void, then the claim to have 
such transfer set aside will be inertly ancillary or inci- 
dental to the main claim which will be one, for posses- 
sion but when the plaintiff’s own predecessor has made 
a transfer which i.^ voidable and not void, the claim to 
have such transfer set aside cannet be regarded a» 
merely ancillary to the plaintiflS claim for possession. 
The plaintiff cannot evade »he Irmit.ation prescribed by 
Art. 91 by merely framing his suit as though it were a 
suit for possession and nothing else. {King and Col- 
Itster, y/.) AZIZUNNISSA v. SiraJ HuSaIn. 162 L 
0. 146 = 7R A. 268 = 1934A.L.J. 817 = 3A W.R 302’ 
= A.I.B. 1934 All 607. 

Art. 91 Appheahthty — Wrongful\lease by agenP 
of principal s property— Suit tos't aside. 
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IiIMITATION ACT (1908), Art. 91. 

Where an agent granted a mulgeni lease of his princi- 
pal’s properly, treating it as his own and not as that of 
his piincipal, the principal is not bound to get the trans- 
action set aside under Art. 91 and a suit to set it aside is 
goveined by Art. 144. The possession of the agent 
must be deemed to be the possession of the principal. 
The posses.Mon became adverse only nhen the plaintiff 
became aware of it. {y enkatasubba Kao^ /.) LaKSHMI- 
NARAYANA NAVADA v . MADAPPAYYA. 1931 M.W. 

N. 856. 

• Alt. 91 — Siaritfig feint of Itnitiaiton. 

The period of three years permitted by Art. 91 begins 
to lun from the diK'o>e]y of the plaintiff of the true 
nature of the deed which he had signed, and not from 
the date when he escaped from the influence by which, 
according to the plaintiff, he was dominated. l5 Cal. 
58 (P.C.), Ref. ^Loid Alness.') SOMESHWAR DuiT 
V. Tirbhawan Duit. 61 LA. 224 = 9 Luck 178 = 38 
C.W.N. 806 = 40 L.W. 6 = 69 C.L.J. 464 = 36 Bom. 
Ii.R. 662=1934 A. L.J. 686 = 6E.P.C. 151 = 1491.0. 
480 = 3 A. W E. 866 = 1934 M.W.N. 647 = 11 O.W.N. 
784 = AXE. 1934 P.C. 130=67 M.L J. 7 (P.C ). 

— — ■ ■ Art. 91 — Suit to Sit aside gift exicuted under 
undue influiuci— Siattuig fvint cl hmiiaiun. 

Wbeie the evidence flowed that the donee had mis- 
used his pc.siticn as a biother and as cne in a position of j 
domination to cau^e his weak-minded brother to (xerute I 
a gift deed of his entire piopert), hild, that the tians- | 
fei was vitiated by undue influence and that the deed i 
could be set aside within three }t'ars from (he date when j 
the true facts became known to the plaintiff. {JJasan^ I 
CJ. and Pullan, J.) TRIBHAWAN IrU'IT r. SUMISH- i 
WAR DuiT. I.E. 1931 Oudh 135 = 130 I C. 119 = 7 ; 

O. W.N. 1129=A.I.E, 1931 Oudh 34. 

■ — — Art. 91 — Undue influence — Smt to set aside 

it ansfet — Starting foiiii of Ittmtaiton. 

The plaintiff sued to recover pc ssession of a \illage 
alleging that a deed of gift whiih set out that she had 
given a certain village to her brother in 1909, had been 
procured from her by fraud. The brothers had left 
plaintiff in 1910 or 1911 but the suit was filed only in 
1925. 

//r/r/, that the suit was barred under Art. 91 because 
it had not been filed within three years of the date when 
undue influence was withdrawan, {Sulawuin a'ld Young, 
//.) DEO biNOH V, Kane Duiaiya Judeo, 136 I. 

O. 232 = I.E. 1932 All. 66 = 1931 A L.J. 909 = A.IE. 
1932 All. 63. 

Art. 93—Applicabilit}— Suit by widow for 

possession of properties left by her husband — Limitation 
— Omission to set aside will set up by dtfeiidant.s — 
Effect of. See LIMITATION ACT, ARTS. 144 AND 93. 

A.I.B. 1935 Mad. 709. 

Alts. 96 aEd 12Q—Affltiabiliiy—Yx parte 

decree against minor — Suit to sit aside on ground of 
gross negligence of guardian — Limitation — Starting 
point. 

A suit by a minor for a declaration than an ex parte 
decree passed against him is null and void on the ground 
that the guardian ad htem was guilty of gross negli- 
gence, is governed by Art. 120, Art. 95 which refers to a 
suit for setting aside a decree obtained by fraud is not 
applicable to such a suit. The cause of action cannot 
be held to arise the mcment the decree is passed, but it 
arises only when the gross negligence which entitles the 
minor to have the decree set aside becomes known to 

him. The suit may therefore I e instituted within six 

years of the date when he has such krxw ledge. {Khafa 
Mahomed Pfocr and Dhatle, JJ^ MaTHURA SiNGH 

r. Rama Rudka Prasad Sink a. 14 Pat. 824=162 j 


LIMITATION ACT (1908), Art. 96, 

I.O. 236=8 E.P. 622=16 Pat.L.T. 484=A.I.E. 
1936 Pat. 231. 

Art. 9-5 — Applicability — Suit to set aside consent 

decree on ground of fraud. 

Where a suit is filed to set aside a consent decree in a 
partition suit on the ground of fraud. Art. 95 applies 
and limitation is three years from the date of the dis- 
covery of the fraud. {Aston, A.J.C.) KaTANCHAND 
Rewachand V. Anandbai. 6 I.E. (Sind) 41 = 146 
I.C. 777 = A.I.E. 1933 Sind 63. 

Art. 96 — Onrission to disclose near relations of 

j minor in guardian application — If amounts to fraud. 

' See Limitation act, Ss. 6 and 7. 158 I.C. 874 = 
A.I.E. 1936 Mad. 1085. 

Art. 96 — Scept — Mino} — Smt for possession of 

ptopcfty on ground that dee tee is not binding — Allega^ 
ticn of ft and against guatdian ad litem. 

Where a siirt by a person for possession of certain 
property on the ground that a decree obtained against 
him during his minority is not binding on him, is based, 

! not only on allegations of gioss negligence on the part 
! of the guardian ad lititn but also on the asseition that 
j the agent of the guaidian ad littm had colluded with the 
' opposite party and had failed to produce material 

I eviclenc'e, it frima facte falls within the purview of 

Art. 95 and is within lime when the plaintiff alleges 
' that he came to know cf the fraud only a couple of 

months befoie institution of the suit. {Dhide. Jf) 

Gukbachan Singh Hazara Singh. A.I.B. 
1935 Lah. 961. 

Art. 96 — Setting aside sale — Allegation of 

frauds Time- limit. 

If a sale is sought to be set a.side on the ground of 
fraud, the Art. applicable is Art. 95 and not Ait. 12. 
{Courtney Terr el I, C,J. and Kuhvant Sahay, J/.) 
Madho Saran Singh v . Manna lal. 149 1.0. 129 
= 6 E.P. 663 = 14 Pat.L.T. 441 = A.I.B, 1933 Pat. 
473. 

Arts. 96 and 116-6’//;^ for compensation 

against pretended agent — Limitation — Siat ting point. 

Whether Art. 95 or ll5 applies to a suit for compen- 
sations against a pietended agent under S. 235 of the 
Contract Act, the period of limitation is three years. 
The date fiom W’hich limitation starts is the date on 
which the plaintiff has noticed that (he implied agency 
(lid not exist, but it must be an effective notic e. Where 
a Mahomedan son, who is not the authoiized agent of 
his father, by mortgaging his father’s land holds him- 
self out to be an agent, the limitation for a suit for 
compensation starts from the date on which the father 
obtains a decree in a suit for possession of the mort- 
gaged property and not from the date of institution of 
suit. Though the plaintiff knew that the father repu- 
diated the agency directly he instituted his suit, he was in 
possession of the land and it was not until a decree w’^as 
obtained that he suffered any io.ss. {Middleton, J.C.) 

Maya Ram v . Mahomed Umar. 161 1 C. 68 = 7 E. 
Pesh. 7=A.I.E. 1934 Pesh. 49. 

—-Art. 96 — Suit under — Ex paite decree setting 
ajide—Giounds — Ft and — Proof of — Non-sctvice of 
summons, if sufficient. 

In a suit under Art. 95 to set aside ex parte 
decree cn the ground of fiaud, it is net enough if the 
plaintiff pic\es merely that there was no service of 
summens on him. He must show that the decree was 
obtained by fraud ; he must show that the summens was 
fraudulently suppressed and by fraud of the plaintiff (in 
the former suit) he was kept ignorant of the decree. {M. 
C Chose,].') Abbas Ali Bhuiya r. Ram Kanai 
MAJUMDAR. 164 1.0. 414 = 7 E.C. 446 = 60 OX.J. 
120 = A.I.B. 1935 Cal. 96. 
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LIMITATION ACT (1908), Art. 96. 

Arts. 96 and 120 — Applicability — Adjustment 

of decree — Suit to rectify petition for adjustment of 
decree and order on the ground of mistake — Limitation, 

A salt to rcictify on the groi cl of mistake a petition 
for acljvistment of a decree and the order passed thereon 
alleging that the same did not represent correctly the 
intention of the panics falls under Art. 96, the terms of 
which are perfectly general. There is no scope for the 
application of Art. 120 to sach a suit. (A.C. Mitler^ 
/.) Abdul Sattar Choudhury v. Abdul 
Rusan. 164 I.o. 651 = 9 R.o. 262 = 39 C.W.N. 966, 

-Art. 96 — AppU c ability — Mi stake in partition — 

Suit to rectify — Starting point, 

A suit to re-open a partition and lo re-adjust the 
shares of the parties thereto on the ground that certain 
properties allotted to the share of the plaintiff really 
belonged to a third party, who obtained a decree and 
possession of those properties from the plaintiff is 
governed by Art. % and not Ait. 127 or 144. The 
latest possible date from which time would run against 
the plaintiff would be that of his dispossession in 
pursuance of that decree and a suit brought more than 
three years thereafter is barred by limitation. 45 B. 
582, Foil. {Citr^enven and Cornish, fj,) RAMA- 
kotayya 2 ^. Sund \raram.\yya. 54 Mad 883 = 34 
L.W. 262=13510. 9 = LR. 1932 Mad 41 -A.I.R 
1931 Mad. 707 -61 M.L.J. 430. 

Arts. 96 and 52 — Goods sold and delivered — 
Wrong person debited — Mistake sub^ecjaently discovered 
— Claim against right pei son— Suit governed by Art. 
52, and not by Art. 96 See f.IMIT VIION ACT, ARTS. 
.52ANr3 96. 27 S.L.R 81- A.I.R. 1933 Sind 32. 

“Arts, 96 and 95 — Second suit for partition — 
Lands omitted in the first suit by mistake or fraud— 
Suit governed by Art. 142 or 144, and not Art. 95 or 96. 
See Limitation act, art. 142. A.I.R. 1931 Sind 
27. 

Art. 97 Applicability — ■ Agreement to emvey 
property by guardt in subsequently removed by Court, 

A guardian agieed to convey property of the minors 
after obtaining sanction of the Court. He was found 
unfit to be the guardian and was removed from guar- 
dianship, 

Heldy a suit for the money paid under the agreement 
was not governed by Art. 97 as this was not a case of a 
voidable sale, but of no sale or in any case of a sale 
which was void 25 Bom. 593, Ref. {Rup- 

chand^J.C. and Mehta, A./.C.) PRIBHADINOMAL 
Methumal V, Mr. CHUTTi. 27 SL.R. 422 = 147 
I.C. 94 = 6 R.S. 125 -A.I.R. 1933 Sind 379. 
“~~^Arta. 97 and 115 — ,dpplicability — Contract to 
execute lease— Payment of comideration in two instal- 
ments on different dates- — Ilreach by lessor — Suit for 
return of consideration — fAmiiation — Starting point. 

Plaintiff made two p.T.ynicnts of money on different 
dates to the defendant, being the consideration in respect 
of a lease, which the defendant promised to execute in 
his favour, of a certain holding. The defendant resiled 
from the agreement and refused to execute the lease 
Plaintiff sued to recover the sums paid by him. 

Held, the suit was governed either by Art. 97 or 115 
of the limitation Act, and that the cause of action in 
either case arose only on breach of the agreement by the 
defendant, which could only be after the second pay- 
ment by the plaintiff. {^AIlsop, J.) ABOUL Shakur ^ 
Khan v, Rajendra Kishore Sauan. 156 I c ioqp 
= 7 R.A. 1029-1935 R.D. 346 = 1936 A.WR 818- 
1935A.LJ.966 = AI.R. 1935 All. 769 ! 


LIMITATION ACT (1908), Art. 97. 

, governed by Art. 116, not by Art. 62 or 97. See LlMI« 
TATiON Acr, Art. 97, 1932 A.L.J. 317-A.LB. 
, 1932 All. 368. 

; Art. 97 — Applicability — Contract of sale of land 

— Suit against stranger in possession by vendee — Dis- 
missal of — Subsequent suit against vendor for damages 
— Starting point — Sait governed by Art. Il6, and not 
by Art. 97 or 62. See LIMITATION ACT, ARTS. 1|6 
62 AND 97. A.IR.1933 Mad. 123 = 64 M.L J. 336. * 

Art. 97— Applicability— Excessive execution — 

Suit for refund— Art. J l5 or 120 applies not AiL 97, 
See LIMITATION ACT, ART. 12 ). 33 P L R 1084 = 
A.I.R. 1933 LaU. 112. 

Art. 97 — Apph-iihiltty— Insolvency proceeding 

--Money pud to receiver as price of pmperty sold^ 
•Sale falling through — 'Suit for refund of advance — - 
Starting point of limitation. 

On 24th February, 1926, the plaintiff paid the Recei- 
ver certain amount as part of the purchase money of 
the estate of the insolvent, i he Insolvency Court having 
refused to sanction the transfer the purchaser applied in 
October, 1929, for a refund of tlie amount paid by him 
and the Court dismis'ied his applic.ition and he there- 
upon instituted a suit in May, 1931, for lecovery of the 
amount. Meanwhile the property had Ijeen sold in 
auction in September, 1927. 

Held, that the suit was governed by Art. 97 and time 
commenced to run from the date of failure of considera- 
tion, namely, the date on which the property was scjld to 
another person. {SuLnman, C,f. and Ktn'\ /.) 
LACHMAN KACHH17/. SKCRKI'ARY STATE. ' 6 R. 
A. 749 = 148 1,0. 629 = 1934 A L. J. 864= 4 A W R 
658 = A. I R. 1934 All 547. 

( "Art. 97 -Applicability — Sham transaction. 

A suit for leimbursement by the purchaser of certain 
property of tha amount paid for the redemption of an 
: undisclosed mortgage, after the purchase in his favour 
! was found to be sham and nominal, is not governed by 
, Art. 97. It cannot be said to be “for money paid upon 
: an exi.sting consideration which afterwards fails,*' 

: hecaivtQ ex hyptdhcsi no consideration was ever intended 
: for the transaction. l5 LA. 211 ; 28 A. 466 and 25 A 
,618, Dist. {Patkar, /.) RaGHUNATH LahaNu* 
I.R. 1931 Bom. 123 = 128 I.C. 907 = 32 Bom LR 
, 1376 = A.IR. 1931 Bom. 39. 

: Arts. 97 and 116— Compensation for breach of 

a contract— Suit governed by Art. 97 also -.Suit based 
on registeiecl document— Applicability of Art. U6 See 
,, Limitation Act, Arts. 1 16 and 97. 30 N.L R. 138 
' — -Art. 97— Contract of sale— preach— Suit for 
ref umi of purchase money paid—Limitahon. 

; lu® purchase money was paid on 16th June, 

; l>25.and the stamp papers for conveyance were pLsed 
; on 5ih January, 1926 but on iGih March, 1926 the 
/ defendant inh>tmec\ the pUintiff that the conveyance 
I could not be executed and the plaintiff having failed to 
, get poshes., on in March 1929, suej for refoncl 0^1 e 
purchase money on l7th May, 1929. 

//r/u- that >\rt. 97 applied and the suit was not barred 
by J/n.,tat.ou. and Baytley, //.) Sohha 

O ■ -mJ chairman of TH/cOMldfssiONERS 

6 B C 7'5r T 1501.0. 89 = 

6 B.C. 766 = 68 C L J. 235=A.IB. 1934 Cal. 148. 

^PP“^^~Str.yting 


point of limitation. 

Where a decree is confirmed in appeal, time under 

, . adverse judgment of 

-Art. 97— Applicability— Contract of indetnnitv • of time is not post- 

Suit to enforce by mortgagee decree-holder— siit f of the appeal, {k^enhata- 

. subda Rao, /.) MUTHIRULAPPA PiLLAI 2 ^. KaMARAJa 
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XIMITATION ACT (1908), Art. 97. 

PANDIA Naicker. 6 R.M. 496«148 1.0.623 = 39 
L.W. 147 = A.I.R. 1934 Mad. 224. 

——Arts. 97, 116 and 116— Distinction in the 
applicability of Art. 97 and Art. 116 — Lease— P'ai lure 
to deliver possession — Suit for recovery of Nazarana. 

LlWiTA'lION ACT, ARTS. 116,97 AND 115. 13 
Pat 192 = A.I.R. 1934 Pat. 148. 

—— Art. 97— of ccrntderaiion — Suit based \ 
oil ongmal liahtltiy — Staiiing penit of limitation. 

On Ist October, 1921, a suit instituted by L against 
D for the rn oveiy of a certain ‘^um of money vsas with- 
drawn and dismissed. D executed a mortgage in favour j 
of J of certain land and J made an entry in the baht j 
of L admitting liability for the sum oiiginally claimed i 
from J). Subsequently there was trouble over the muta- i 
tion of the mortgage and / came into Court as a plain- 
tiff against D and his suit was eventually dismissed on ! 
appeal on 26th June 1923 L instituted a suit against D ; 
and othfcis ilaiming the amount. | 

fields that the suit was govcined by Art. 97 and not 
by Alt. 02 and that time commenced to run from 26th i 
June, 1923, when owing to j's failure to secure posses- j 
sion the oiiginal liability of D revived, {llartison , 
and 7'e/i Chand , //.) LAL DIITA v, DOST MaHOMED. ! 
13 Lah 188 = IR. 1932 LMi. 386 = 137 I.C. 828 = 33 i 
P.L.R. 440 = A.I.R. 1932 Lail. ! 

■■ - Art. 97—1 eate — Breach of covenant to deliver j 
possession— Suit to recover advance — Limitation — Suit j 
barred whether Art. 97 or 116 applied. See LiMiTA- ' 
TION ACT, Art. 116. A.I.R. 1932 Mad. 226. 

——Art 97 — Money erroneously paid — Suit to re- 
Cifver — Time^limit, 

The repiescntative ot the mortgagee leceived from 
the representative of the mortgagor a sum of money and 
executed a redemption deed agreeing to deliver posses- 
sion forthwith. In that deed the foimer further stipulat- 
ed that, if any difficulty was experienced by the latter in 
obtaining possession they would take necessary steps or 
recoup him. Possession was not delivered and a week 
after the deed certain third persons asserted right to the 
piopeity as donees from the mortgagee. Thereupon the 
moitgagor’s repiesentative sued to recover possession. It 
was held that the plaintiff could redeem only on pay- 
ment of the money once again to the third parties. The 
decision was upheld in appeal. The plaintiff thereupon 
sued to recover the amount he has already paid to ihe 
mortgagee with interest and the expenses of the prior 
litigation. 

fields that the suit was governed by Art. 97 and not ' 
Art. 62 of the Limitation Act because the suit was based 1 
on failure of consideration of an existing contract. 1 

Held^ futihti\ that the stipulation for reimbursement ' 
W’as integral part of the transaction embodied in the 
redemption deed and that the plaintiff’s suit to recover 
compensation was governed by Art. 116, (^Harrison 
and TekChand.JJ.) Chanan MaL z'. MaHARAJ. 13 
Lah. 1 = 1361.0. 63 = I.R 1932 Lah. 47 = 32 P.L.R. 
467 = A.I.R. 1931 Lah. 448. 

——Art. 97 — Mortgage by occupancy tenants — 
Failure of considei alien — Dispossession of mortgagee — 
Suit by mortgagee for rec oveiy of money — Starting 
point. 

The plaintiffs were occupancy tenants and effected a 
mortgage in favour of one of the landlords and put him 
in possession. A suit was brought by other landlords 
and the mortgage w^as set aside as having been made 
without their consent. This decree was executed and 
the mortgagors were foimally put in possession. In 
spite of this, the mortgagees remained in possession and 
claimed to have recently been dispossessed and 


LIMITATION ACT (1908), Art. 97. 

sued for the money lent urging that the suit was within 
three years of their actual abandoing and leaving the 
land. 

Jleld,\\i 2 X in a suit of this sort, it W'as for the plain- 
tiffs to show that they had come to Court wdthin three 
years of time beginning to run against them. In the 
above case, the date oi. which consideration failed under 
Art. 97, which governed this rase, W'as the date on 
which the plaintiffs ceased to be in possession as mort- 
gagees under the instrument or in other words, the date 
from which their possession became that of trespassers 
as opposed to their holding under an existing title. That 
when the plaintiff obtained possession and was sub- 
sequently dispossessed, time began to iiin from the date 
of dispossession. The words “date of failure of consi- 
deration^’ show that the date to be taken was the date 
on which plaintiff ceased t(j derive any benefit from the 
transfer. {Harrison, /.) NUR DlN v. ALLAH DIN. 
140 I a 760 = I R. 1933 Lah. 29 (2) = 34 P.L.R, 
104=A.IR. 1933 Lah. 83. 

Art. ^1-- Plaintiffs wrongly paying defendants 

to icdeeni mortgage — Third persm obtaining foreclosure 
decree — Plaintiffs pacing him to redeem mortgage — 
Suit to recover money wrongly paid to defendants — 
Limitation — Stai ting point 

The plaintiffs who weie representatives in interest of 
the mortgagors paid money (o redeem the mortgage to 
defendants who executed a deed of re-conveyance of the 
mortgaged property. One L who had acquired an inter- 
j est in the mortgagee’s interests brought a suit for fore- 
I closure on the basis of the mortgage. The Court, 

! holding that the payment by the plaintiffs was wrongly 
I made to the defendants, passed a decree for foreclosure 
' in consequence of which the plaintiffs had to pay money 
\ to L for the purpo'^e of redeeming the mortgage. In a 
suit by the plaintiffs to recover the money wrongly paid 
to the defendants, 

Held, that the proper article to apply was neither Art. 
116 nor Art. 120 but Art. 97, and that the period of 
three years should run from the date of the foreclosure 
decree. {King, C, /.) ShaMBHU DUIT v. Kam 

Bakhsh. 11 Luck. 110 = 165 I.C. 299 = 7R.O. 575 = 
1936 O.W N. 649= A.I.R. 1936 Oudh 378. 

—Arts. 97 and 116 — Refund of purchase money 
and expenses — Suit for — Registered sale deed — Breach 
of covenant for title — Art. 116 applies, rot Art. 97 — 
Cause of action begins fiom the date fiom when it 
l^ecame clear that the sale w’as voidable. See LIMITA- 
TION ACT, Arts. 116 and 97. A.I.R. 1932 Nag. 3. 

Alt, 27^Si(!t for price on failure of considera- 
tion — Adjudication by Courts — Final decree of second 
! appellate Court — Starting point of limitation, 
i The plaintiff purchased a decree. A suit to have 
I that decree set aside on ground of fraud was decreed by 
the fiist Court but was reversed on appeal. The High 
Court, however, on second appeal restored the decree of 
the first Court. The plaintiff having sued for refund of 
the price on the ground of failure of consideration, 

Held, that time bagan to run from the date of the 
High Court's decree. 42 M. 507, Fell; 36 M.L J. 557 
(P.C.), Dist. ^{Sulaiman, A,C,J,) SABIR HuSAlN 
Khan z'. Jan Mahomed. 63 All. 914=I.R. 1931 
All. 665 (1) = 133 1.C. 416(1) = A.I.R. 1931 All. 661. 

Art. 97 — Suit for refund of purchase-money — 

Limitation — Title hound with complicated family his^ 
tory — Limitation from final decision by Court, 

In a suit for refund of purchase- money, limitation will 
ordinarily lun from the dale of the agreement. But 
there may be special circumstances in which it would 
not. When there is a misapprehension as to the pri- 
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LIMITATION ACT (1908), Art. 97. 

vate rights of the vendor in the property which he 
purported to sell, the limitation begins when the true 
nature of those rights is discovered. Once the plaintiff 
establishes that there was a misrepresentation and that i 
he was kept from a knowledge of the defect in title by it, j 
then the burden shifts to the other side. If the question j 
of title has been bound up with a complicated family I 
history, the plaintiff cannot know of the defect in the j 
title with reasonable definiteness until the Court has i 
finally decided the matter and then the starting point is 
the date of decision in the appellate Court. (Case law I 
discussed.) {Bjse, A,/.C.) KamjirAO z/. Maruti , 
Narain. 6 I.R. (Nag.) 15 = U4I.O. 724-A.I.R. i 
1933 Nag. 244. I 

■ ” ■■■ ■■■ A rt. 97 — Suit for refund of purchase- money— 
Registered deed of sale — Breach of covenant for title — 
Starting point, Art. 116 applies, not Art. 97. See LIMI- 
TATION ACT, Art. 116. 25 S L.R. 173 = A.I.R. 1931 
Sind 141. 

—Art. 97 — Vendee unable to obtain possession of 
whole land sold — Suit for refund of m^ney — Limitation 
— Starting point. 

Where a vendee who has paid the full consideration 
for the laiul purchased fails to obtain possession of the 
whole land as the whole of it does not belong to vendor, 
a suit for refund of the money in respect of such land is 
governed by Art. 97 and time begins to run from the | 
date he finds it unable to obtain possession. {Cold- I 
stream and Jai Lai, //) MUNICIPAL COMMITFKE, 
GUJRANWALA V. CHARANJf LaL. 160 I.C. 574 = 

8 R.L. 667 = A.I.R. 1935 Lah. 685. 

-Art. 97 — Void sale — Refund of comideration — 1 

Suit for — Possession hauled over to vendee — Starting ■ 
point, ■ 

Where a sale is void and possession is not | 

given to the purchaser, a suit to recover the purchase- 
money would be governed by Art. 62. Where, however, 
the title is imperfect and possession is not handed over i 
and it is subsequently discovered that the contract of i 
sale became void, Art. 97 would apply to a suit to re- j 
cover the purchase-money on an existing consideration : 
which afterwards failed, from the time when the pur- ; 
chaser endeavoured to obtain possession of the property ; 
and being opposed found himself unable to obtain pos- i 
session, but where possession has been handed over by ; 
the vendor to the vendee, the cause of action would not , 
arise till the vendee is dispossessed, 25 Bom. 593; 19 ! 
Cal. 123 (P.C.) ; 38 Mad. 887 ; 37 Bom, 538 ; 46 Mad. i 
40 ; 26 All. 5 19, Ref. {Patkar and Broomfield, //.) 
Ratanbai V, Ghashiram. 65 Bom 665 = I.E. 1932 
Bom 37 = 134 I.0. 1157 = 33 Bom, L K. 1092 = A.I.R. 
1932 Bom. 36. 

—Art. 99 — Applicability — Snb-mortgige by co 
mortgagees — Sale of property — Suit for contribution. 

The plaintiffs and the defendant were mortgagees 
under a deed of 29th May, 1908. The mortgage was 


LIMITATION ACT (1908), Art. 102. 

held some time before 2lst October, 1927, and got pos- 
session of the same through Court, on l9(h January, 
1928, and that as the plaintiffs lost possession owing to 
the aefendant’s default, they were entitled to claim 
Ks. 500 with interest at one per cent, per mensem from 
the defendant. The suit w'as framed as one for contribu- 
tion and was file ! on 9tli January, 1931. 

field, the suit was barred by time, that Art. 120 did 
not apply, that even if Art. 99 applied, limitation ran 
from date of sale and not cl.ite of di^p^ssesMon and that 
S. 69, Conti act Act, had no application as payment was 
held not to have bien m ide. {Razi ani At hop, // ) 

BBiKHAM Singh v. Sant I?akh.sh Singh. 147 I.O. 
1042 = 6 R.O. 350 = 10 O.W.N. 919=A.I.R. 1933 
Oudh d78. 

I —Art. 99— Applicability— -Suit to enforce charge 
: on immovable property — Suit under S. 171 — Bengal 
j Tenancy Act — If question of limitation arises, Art. 

! 132 applies. See LIMITATION ACT, ART. 132. 

I 35 O.W.N. 678 = A.I.R 1931 Cal. 493. 

! Art. 99—//indu joint family— Payment of 

decree debt by one mimher after ^eparatian — Claim for 
\ contribution — Starting point of I imitation. 

Plaintiff and his three brothers who formed a joint 
I Hindu family were i-idebte 1 to a certain person. The 
creditor filed a suit against plaintiff and one other mem- 
ber and obtained a decree in June, 1913. Subsequently 
the family separated and later on execution was taken 
oit against plaintiff and he executed a mortgage in 
favour of the decree-holder on 4th July, l924, in lieu of 
the decree amount. Plaintiff instituted a suit for con- 
tribution against the other members of the family on 
4lh July, 1927. 

Held, that the joint debt was wiped out in 1924, that 
time began to run against the plaintiff only from that 
date and the suit being governed by Art. 99 was in 
time. 

Held, further^ that the suit was not governerl by Art. 
107 and that the right to claim contribution did not 
arise on the date when the debts were incurred. 20 Cal. 
18, Cons. {Sulaiman, A.C.J, and Bajpai, /.) 
Sat Rohan Prasad Tewari v. Bharath Prasad 
Man Tewari. I.R. 1931 All. 836 = 134 I.C. 452 = 
1931 A.L.J. 651 = A.I.R. 1931 All. 662. 

Art. 100— Applicability — Suit for partnership 

accounts only — Art. 120 applies, not Art. 89 or 100 or 
ll6. LIMITATION Acr, ART. 120. 29 N.L.R. 

34= A.I.R. 1933 Nag. 127. 

■ ■—■■"Art. 102— Applicability— Hereditary temple 
archaka — Sait against trustee for emoluments — Limita- 
tion. See LIMITATION ACT, ARTS. 36, 102 AND 120. 
68 M.L.J. 132. 

——Art. 102 — Applicability — Shahna employed to 
watch crops attached in execution — Suit for wages — 
Limitation. See LIMITATION ACT, Art. 7. 1935 A. 

L.J. 78 = 4 A.W.R. 1253=A.I.R. 1935 All. 102. 


executed for Rs. 1,000 in which plaintiffs were mort- 
gagees of half of the property and the defendant was 
mortgagee of the remaining half. The plaintiffs and the 
defendant sub-mortgaged their mortgagee rights for 
Rs. 1,003 on 24th May, 1909. The pUintiffs’ case 
was that they paid the amount due from them (Rs. 
551-4 0) to their mortgagee on 31st August, 1911, and 
that the defendant paid nothing on account of his share. 
It was further alleged that their mortgagee brought a 
suit on 22nd May/1923, for sale of the mortgagee rights 
against the plaintiffs and the defendant, as their liability 
was joint, and obtained a joint decree against them, that 
in execution of that decree, she herself (mortgagee) 
purchased the mortgagee rights for Rs 80D at the sale 


—Art. 102 —Applicability — Suit for wages by 

person employed as salesman. LIMITATION ACT, 
Art. 7. A.I.R. 1935 Rang. 235. 


— — Art. 102 — I nipplicability — Suit for gauges by 
village carpenter, 

A village carpenter is an artisan within themeanino 
of Art. 7 of the Limita'ioa A';t and a bait for wages by 
Mmh gavirnel by Art. 7 an i mt by Art. 102 or 
Art. S'). (■ A J C) N\MI)50 v. R4M- 

KRISHM4 M-VHADsr) 152 1.0, 835 = 7 B.N 110=A 
I.B. 1931 Nag. 230. . im a. 


— 102 nithlv ro t y.?r — y './r /h)' j**r— 
Lmitalion — H/.i/’tiit? I . 
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1.IMITATI0N ACT (1908), Art. 103. 

In the case of monthly wages, the wages accrue and 
become due in law on the final day of the month, and the 
period of limitation for recovery of arrears of monthly 
wages runs under Art. 102 of the Limitation Act 
from that date and not from the date of termination of 
service. (Bennet, /.) GaJADHAR PRASAD v, 
DharmaNand. 154 I.C. 713 = 7 R.A. 797 = 1935 
A.W.R. 366 = 1935 A.L.J. 379 = A.IR. 1935 All. 716. 

—Art. 103 — Prompt dower — Suit for — Demand — 
Necessity for — Evidence of^ 

Limitation for a suit for dower is governed by Art. 
103; it is three years from the date when the dower 
becomes payable. Although prompt dower may be 
demanded at any time after the marriage, the wife is 
under no obligation to make such demand at any speci- 
fied time during coverture. It is only upon her making 
such demand that it becomes payable. 1 he demand 
must be specific and not conditional or ambiguous. No 
amount of opposition on the husband’s part would be 
sufiicient to constitute a cause of action, unless the wife 
had made a previous demand. 8 All. 149; 2 I. A. 235 
(P.C.) and 63 P. K. 1892, Appl. A jirga was sent to a 
woman who had applied for execution of a maintenance 
decree agiinst her husband with the idea of bringing 
about her return to the husband and inducing her to live 
with him. She expressed possible readiness to accom- 
pany her husband if he would pay her the dower. 

Held, that there was not a definite and specific demand 
for dow’er so as to set the statute of limitation running 
against the wife. The jirga was in no way ptimarily 
concerned with the dower. {E riiser,/'C. and Saaduddtn, 
AJC,) Mt. AMTUL Rasul 7\ Karim Bakhsh. I.R. 
1933 Pesh. 16 = 142 I.C. 833 = A.I.R. 1933 Pesli. 31. 
——Art. 104 — Starting point — Divorce^Talak pro 
flounced in absence of ivife and later communicated to 
Aer, 

It is a part of the Mahomedan I.avv that, so far as a 
claim for dower is concerned, the marriage is dissolved 
only when it comes to the wdfe’s notice, and there is 
nothing in Art. 134 against that rule. So a suit brought 
by a Mahomedan wife for deferred dower is in time if 
within three years from the date when the talak pro- 
nounced in her absence by her husband was communi- 
cated to her, though it may be more than three years 
from the date of the pronouncement, (yenkaiasubba 
Rao, /.) KaTHIYUMMA v. UROTHEL MAUAKKAK. 
I.R. 1931 Mad. 727 = 133 I.C. 375 = 1931 M.W.N. 
570 = A I.R. 1931 Mad. 647. 

Art. 106 — Applicability, 

Art. 106 relates to a suit for an account and share of 
the profits of a dissolved partnership while Art. 120 
governs a suit for dissolution and accounts of a sub'iist- 
ing partnership. 37 M.L.J, 353 ; 66 I. C. 811 and 1930 
Lah. 378, Ref. i^Pakenham Walsh and Bardswell, J J f) 
SRINIVASALU NAIDU V, RAMAKRISHHA NAIDU. I, 
R. 1933 Mad. 437 = 1441.0. 673 = 1933 M.W.N, 689 
= 37 L.W. 288= A.I.R. 1933 Mad. 353 (2). 
—Art. 106 — Applicability — Attachment of property 
.as belonging to one partner — Suit for declaration, 

A suit for a declaration that certain propeity, attached 
in execution of a decree against one of the partners as 
belonging solely to him, is not solely owned by him, and 
•that the plaintiff has got a share in it, is not a suit for 
account or for share of profits of a dissolved partnership 
and is not governed by Art. 106. {Niamatullah and 
Rachhpal Stngh, //.) ANANDA PraSAD v, BhaG- 
'WANT Prasad. 1481.0. 515 = 6 R.A. 713=A.I.R. 
1933 All. 926. 

—Art. 106— Applicability — Partnership — Dissolu- 
tion-Fresh agreement to collect the outstandings, to 


limitation act (1908), Art. 100. 

share deposit them and the amount equally — Relation- 
ship of principal and agent — Suit for accounts — Limita- 
tion — Art. 89 applies, not Art. 106. See LIMITATION 
Act. art. 89. A.I.R. 1931 Lah. 300. 

Art. 106 — Applicability — Suit against snb part^ 

ner. 

Art. 106 contemplates suits between partners inter se 
and does not apply to an action by a partner against the 
sub-partner. Such aii action is governed by Art. 120, 
{Venkatasubba Rao, J.) SeeNAYYA v, RaMALINGAYYA . 
67 Mad. 347 = 148 I.C 204 = 6 RM.447 (2) = 1933 
M.W.N. 1382 = 38 L.W. 858 = A.IR 1934 Mad 12 
= 65 M.L.J. 789. 

‘Art. 106 — Applicability — Suit for accounts of 
partnership. See LIMITATION Acr, ARTS. 62, 106, 
113 AND 120. 36 Boxn.L.R. 1068. 

Art. lQ^—,4pp!icabilitv — Suit for accounts of 
Piirtnership 'Dtcree — Amount found due to ex parte 
defendant — Suit by latter to recover — Limitation , 

In a ptevious suit between the parties for accounts of 
a dissolved partnership, there was decree in favour of 
the plaintiff o\ the basis of a report by a commissioner 
I who went into the accounts and found the amounts due 
I to the respective parties. A defendant in that action who 
i remained ex parte therein and did not ask for a decree in 
his favour subsequently sued for the amount which was 
found due to him as per accounts of the commissioners 
in the former suit, 

Held, that the claim was not analogous to one arising 
out of an adjustment of partnership accounts ; that the 
.suit did not involve or require the kind of accounls- 
taking usually directed in a case of the ordinary account- 
ing kind ; and that the suit w.is therefore not governed 
by Art. 106. The present suit was therefore maintain- 
able for the enforcement of rights so declared, though 
not enbodied in the decree in the previous suit, 
ley,C,/.an(i Varadachariar, /.) KathaN ChaND 
Kumajiz;. AmiChand. 156 I.C. 264 = 7 R.M. 669 
1934 M.W.N. 639 = 40 L.W. 792 = A.I.R. 1934 Mad. 
665=67 M.L J. 413. 

-—Art. 106 — Death of partner — Continuance of 

bu.siness by survivors and son of deceased partner in old 
firm name — Use of old premises and old account books 
— Suit for accounts — Limitation. See PARTNERSHIP 
—DISSOLUTION— DEATH OF PARTNER. 163 I.O. 
969 = A.I.R. 1936 Lah. 209. 

Art. 106 — Dissolved partnership — Suit for 
accounts. 

Where one of the partners had died in 1920 and a 
suit for dissolution and taking of accounts was filed in 
1925, 

Held, that the suit was baried under Art. 106, as it 
was in substance one for the taking of accounts of an 
already dissolved partnership. {Rarnesam, 0,C.J, and 
Venkatasubba Rao, J.) KOTHANDAPANI CHETTI v, 
Sreemanavedan Raja. 57 Mad. 378 = 151 I.O. 81 
= 7RM. 80 = 1934 M.W.N. 22=39 L.W. 164 = A.I. 
R. 1934 Mad. 162=66 M.L.J. 625. 

Art. \^^-~Partnershtp— Dissolution — Suit for 

rendition of accounts. 

Where after dissolution of partnership, a suit was 
brought for rendition of accounts and for mesne profits. 
Art. 106 and not Art. 120 is applicable. {^Shadi Z>//, 
C,J, and Broadway, /.) KaRAM CHAND v, BaSHE- 
SharNath. I.R. 1932 Lah. 500 (2) = 138 I.O 376 
= 33 P.L R. 713= A.I.R. 1932 Lah. 619. 

- — " A rt. 106 — Suit for dissolution and accounts — 
Limitation — Business stopped but partnership continue 
ed for realising assets — Date of dissolution. 
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Where the partners decide that they would do no | 
more business and agree that the assets should be rea- 
lized, the partnership, even after the stopping of the 
business, continues for the lealization of the assets and 
until the assets aie lealized, the final dissolution of the 
partnership does not lake place. The peiiod of limita- ! 
tion theiefoie for a suit for dissolution and accounts of 
partnerships beciiia from the date of lire final dissolii 
tion. Thiee partners entered into a paitnership bu^i- 
ne^s to lun a moior cai each contributing towards the 
business. Subsequently the partners agieedtodono 
more business .so far as the running of the car was con 
cerned and i losed the partnership. 

that the paitnership continued even after the 
agieenient not to run the motor car, for pin posts of rea- 
li/ation of assets, ^.c., until the sale ot the motor cai . 
A.I.R 1927 P.C. 70, Foil (^Ashm af/t/ //ave/iT'a/a^ A. 
J.Cs,) PaHLOOMAL Par A MAN AND. I.R. 1933 

Sind 163-143 I.c. 900- A.I.B. 1933 Sind 121. 

'Art. 107 — Applicability — Joint family debt — 
Payment by separated member — Claim for contribution 
—Starting point of limitation— Art. 99 applies, not Art. 
107. Limitaiion Act, Art. ‘.O. 1931 A L J. 
651 -A.I.R. 1931 All 652. 

-Art. 109--A])! Ill ability — (.'(^-siiaiers — Suit for 

share of lents goitintd by Art. 120 and not hv Ait. 109. 
vViV F.l.\nr\Ti()N ACT, Art. 120. A.I.R. i933 Lah. 
951. 


//eld, Alt. 116 did not apply. A.I.R. 19.33 P.C. 143, 
Kel. on. {^Daiip Suiiihy J,) CiURUaCHan Sinoh 
SHAM Lal. 154 I.C. 432 (1) ~ 7 R.L. 571 (1) -- A.I. 
R. 1934 Lah. 296 (Ij. 

Art. Ill — Applicability - Vendoi and purchaser 

— Suit to iccovei unpaid purchase-money on biea( h of 
oonti act— Limitation — Ail. 116 applies, ijot Art 111. 
See Limitation act, Art. ll6. 1931 A.L.J. 985-= 
A.I E. 1931 All. 419. 

Alt. Ill — Inapplic.ibilit^ —Vendee f:.irmg to 

pay vendoi ’s iieditoias agieeil — Claim by vendor to 
recover amount from vendee personally. Ste LIMITA- 
TION Acr, Art. 116. 1935 A.LJ. 279 -A.IR. 1935 
All. 411. 

Arts. Ill and 116— Registeied sale— Poi tion 

of purchase-money letuined 'ey vcMulee--Coi\tra( t of 
indemnil>— 1 iinitation—Ai t. 116 applies, mH Art. 111. 

I LlMIlVVilON ACr, A in .S. 116, 111 AND S3. 14 

I Lab. 646. 

1 -Arts. Ill and 120 — Sale liy guardian — Money 

left with vemlee to be paid to two minor >. on att.iining 
majority — Suit by such guardian as iever>ionei for 
money — Limitation governed by Art. 120 and not by 
Alt. 111. Limitation Act. ART. 120. AI.R. 
1933 Lah. 860. 

Art. lll—Sci^pe, 

Alt. Ill governs suits for unpaid purchase-money 
payable to or to the order of the vendor’under the 


Art. 109 — Iiuqjplicability —Suit for ‘^hare of 

pr(;fil‘'--Suit by members of joint family against par- 
ch, iser of another member’s interest in property. See 
LiMii'vnoN ACT, Art. 120. 41 L.W. 138 = 68 M. 
J. 487. 

' Arts. 109 and 120 — /^ieversi otter's stat for 
possession decreed in part ai^ainsi ttatisferce of //itidu 
undow — Subsequent suit for mesne profits — /Amttaiion , 

Where the rever.-ioner’h suit for leco very of property 
in the possession of a transferee of a Hindu widow was 
decreed in part, a subsequent suit for mesne profits 
against the transferee is governed by Art. 109 and not 
Art. 120 of the Act. The profits claimed were profits 
which had been wrongfully received by the transferee 
within the meaning of Art. 109, even though it was held 
in the former suit that the transferee was entitled to 
retain a portion of the property. {Srtvastava and 
Smith, //.) BHAR.Vr SiNGH v. (xUR PRmSAD SINGH. 

157 I.C 960 = 8 R.O. 59 = 1935 R.D. 461 = 1935 O 
W.N 985= A.I.R. 1935 Oudh 515. 

■ 'Art. 109 — Suit for mesne profits — Limitation . 

In a suit for recovery of mesne profits wrongfully 
received by the defendant, limitation runs from the date 
of receipt of such profits by defendant and not from the 
date of decision as to the (jnestion of title of the plain- 
tiff. {^htde, /.) Basheshar Das v. Diwan Chand 
6 I.R. (Lah.) 287 = 146 I.C. 939 = 34 P.L.R. 1085 = 
A.I.R. 1933 Lah. 616. 

——Art. 109— “ Wrongfully received'’ — Co owners 
—Mesne profits— Claim for— Art. 120 applies. See 
Limitation act, Art. 120. A.I.R, 1931 Rang. 160. 

“ —Art. 110 — Applicability —.Suit to recover rent 
under registered lease deed^ — Art, 116 applies, not 
I'IMitation act, Art. 116. A.I.R. 

1931 Cal. 700. 

Arts. Ill and 116 — Applicability. 

Art. Ill does not apply to a case w’here no time was j 
fixed for completing the sale and the purchase-money is I 
not payable till some date after conveyance of the ■ 
property. Where the pm chase-money or a substantial * 
portion of it was not payable until one year after the I 
conveyance of the property and no time W’as fixed for 
completing the sale. | 


agreement to sell and is iiulepeiulent of rights aiismg by 
; the deed of sale. When the agieement i-s embodied in 
the registered sale deed, a suit for comptnsafion for 
bleach of contract is governed l)y Ait. 116. 22 150111. 
846, Di'it.; 25 Mad, 55, Ref ^ {S' nshnan /\tndaloi , J.) 
Navamaninadar 7j. Vkdamanicka Nadar. 66 
' Mad. 724 = I.R. 1933 Mad. 435 = 14410. 560 - 1933 
: M.W.N. 370 =37 L.W. 503 = A.I.R. 1933 Mad. 424 
. =64 M.L.J. 626. 

Arts. Ill and 116 — Vendor and purchaser — 

I Amount kept Writh vendee to pay previous mortgage — 

I Surplus to 1)6 paid to vendoi — Claim for surplus — 
Limitation— An. Ill is not applicable, but Art. 116 is 
applicable. See LlMiTA'riON ACT, ART. 116. 11 O 

W.N. 691 = A.I.R. 1934 Oudh 240. 

Art. 112 Applicability — Liquidator's claim. 

A call made before the winding up is quite different 
from the new^ liability to contribute to the asset.*!) of the 
company on winding up; the fact that the company could 
not realise the calls by lapse of time is no answer to the 
I liquidator’s claim. The fact that the calls were barred 
by time as against the company is immaterial, (^/loss 
and Scroope, //.) Prayan PR VSAD v. GaYA BaNK 
AND Trades Association, ltd 10 Pat 249=1 
^34=12 Pat.L.T. 216= 

■ j -Art. 112— Calls barred under— Liabilily in res- 

company. See COMPANIES 

ACT, b. 156. A.I.B. 1934 Lal. 1016. 

Art. 112— Comfa//y—Sui/ for recovery of call 
money barred— Name conttnued as shareholder and 
subsequent forfeiture of shares— Revival of debt . 

hi oT'i ® recover the call money has been 

arred by time, the fact that simply because the name 
IS kept in the register as a shareholder and the share is 
orteited only subsequently does not revive the debt, and 
ihe company cannot claim that limitation should run 
roni the date of forfeiture. (A’a*a and Nanavutty, 

yj.) bHRi Mahacakshmi Sugar Corporation 
. ^ingh. 8 Luck. 723=6 I.tt. (Oudh) 
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LIMITATION ACT (1908), Art. 112. 

Art. 112 — Mortgage of unpaid calls — Calls 

made payable— Liquidation of company — Suit by mort 
gagee — Starting point, 

A company issued certain shares which were partly 
unpaid up. In 1920 they mortgaged the unpaid calls to 
the plaintiff. IJy a resolution of the company the un- 
paid calls were made payable on the 31st August, 1931. 
The shareholders took no notice of the calls. In April, 
1923, the plaintiff sued on his mortgage. In July, 1923, 
the company went into liquidation. The plaintiff 
bought the unpaid calls in 1924 at the sale in execution 
of his o>\n deiree and then sued the shareholders. 

Hdd^ that the suit was barred by Art. 112, that time 
began to nin from 31sl August, 1921, ^md that the limi- 
talion was not interiupled in any way by tlie liquidation 
of the company. (C. C, Chose, A. C, /. and Pearson^ 
/.) Pabna Uhana Uhandau Co., Ltd. v. Pro- 
mode Chandra Kay. I.K, 1932 Cal. 290=^137 I. 
C. 380-64 C L.J. 688-A.I.R. 1932 Cal. 382. 

Art 113 -Agreement by vendee ta re- convey 

property — Denial of ageeement by vtndee when re sale is 
demanded — Refusal to ptrf orm a’^reement. 

Where theio is an agreement by the vendee to re-con- 
vey the propeity to the vendor and on tlie vendor’s de- 
manding re-^ale of the propeity, he (vendee) denies the 
agreement, his denial amounts to n lefusal to perfonn 
the agreement within the meaning of Art. 113. 
(^Shingne, J.) IIaRIKISANDAS V. liAI DHANUO. 
161 10. 536-7 E.B. 68 = 36 Bom.L.R. 290 = A.I.R. | 
1934 Bom. 171. 

Art. WZ —Appltcabiltiy — Agreement of pat ft- 

lion — Suit to enforce specifically — Limitation, 

A deed of agreement to paitition provided that parti- 
tion would be effected in accordance W’ith the rules 
therein and that within six months fiom the date of the 
agreement, the parties shall get the properties divided 
according to shares by calling certain gentlemen and 
get the partition deed properly executed and registered. 

Held, that a suit to enforce specifically the agreement 
to partition would be barred, under Art 113, at the end 
of three yeais after the lapse of 6 months from the date 
of the agreement. (Aft/ ter anti B,Af. Rau, //.) Trai- 
LOKYA Nath Das v , Kenaram Das. 61 C.L.J. 
651. 

Arts. 113, 120 and 144 — Appheabihiy — Atoa/d ^ 

— Clause embodying agreement betiveen parties — Under- ' 
taking to convey interest in immovable propeity as be- 
ween co- sharers — Suit to obtain conveyance on basts of. 

In the Course of arbitration proceedings aiising from a 
partition suit between co-shaieis, thepaities agreed 
among themselves that none of them should purchase or 
acquire any interest in any subordinate tenancy within 
the allotment of any other co sharer, and that if any one 
did so, he should convey that interest to the co-sharer 
w'ithin whose allotment the lands of such tenancy were 
situate. The said agreement was embodied in a clause 
in the award by the arbitrators. In a suit to obtain a 
conveyance of such an interest purchased by ono of the 
co-sharers, 

Held,(X) that a suit to enforce the rights aiising 
under that clause W'as governed by Art. 113 and since no 
time was fixed in the agreement, limitation would run 
from the date of refusal to convey in accordance with the 
clause which really embodied the contract between the 
parties; (2) that assuming that the clause embodied the 
decision of the arbitrators, and not the contract betw’een 
the parties. Art, 120 would apply and time would run 
from the date of refusal to convey; (3) that Art. 144 
had no application, because a person could not prescribe 
with reference to his own property; the property having 
been purchased by one co-sharer for the benefit of 

Q. D.— II— 96 


LIMITATION ACT (1908), Art. 113. 

another co-sharer, the possession of the former would 
be the possession of the latter (rightful owner) and not 
of a WTong doer. (R.C, Mitler, Jf) SaraFUDDIN 
NUk AHMAD MAZUMDAR V. JiBANNESSA KHATOON. 
163 I.C. 347 = 9 R.C. 10 = 39 O.W.N. 716. 

Art. 113 — Abplicability— Award directing 

annual payment — Suit for recovery of payments due. 

I Where an aw'ard directed that the defendant should 
pay a certain sum per year to the plaintiff for the use of 
land belonging to the laiter, a suit for the recovery of the 
sums so due for three years past is not a suit for speci- 
fic performance of the award and is not governed by Ait. 
113. It is a recurring right, and no question of limita- 
tion can arise. (Baker and IVadia, JJ.) GOVINDLAD 
Maneklal V, Manekchowk Spinning & Weaving 
MILLS Co 15110. 166 = 7 R.B. 44 = 36 Bom.L.R. 

} 174= A.I R. 1934 Bom. 140. 

; " A rt. 113 — Applicability — Suit for accfmnts of 

' paitneiship. Atv LIMITATION ACT. AriS. 62, 106, 
113 AND 120. 36 Bom L.R. 1068. 

i Art. WZ— Compromise — Executory contract 

I under — Enforcement — Starting point of limitation. 

I Where under the terms of a compromise one party 
had agreed to give a ceitain extent of land out of his 
I property to the other but the land had not been localised, 

I field, that the contract being executory, a suit to en- 
' force the same was governed by Art. 113, and no date 
having been fixed for its performance, limitation w'ould 
run from the date when the plaintiff had notice that 
performance was refused. 26 All. 497, kef. (Bhtde, Jf) 
Mahbub V. Munshi. 135 I C. 203 = I.R. 1932 LaU. 
75 = 32 R.L.R. 761 = A.IR. 1932 Lab. 24. 

Art. 113 — Date fixed''— Meaning of. 

j The date fixed for the perfoi mance must be a date 
i expressly fixed in the contract it^elf which is to be speci- 
[ fically enforced and not a date which the parties may have 
fixed by necessary implication without slating expressly 
what it was. If not expressly stated, the date of notice 
of refusal of performance is the starting point of limita- 
tion. (Mukerji , A.C.J. and Bennet, Jf) KaSHI PRAS.AD 
r/. Chhabi Lal. 6I.R. (All.) 123=1451.0, 686 = 
1933 A L J. 300 = A LR. 1933 All. 410 (2). 

-Art. 113 — Provision in partition deed that if 

inequality in shares is discovered subsequently — Person 
having excess is bound to make good deficit in other share 
— Such provision confum'd by subsequent oral agret- 
nunt — Suit for recovery of possesnon on s trench of 
above clause IS governed by Art. 113 — Discovery of in^ 
equality — Sepaiate ownership created by partition not put 
an end to. 

A suit was instituted for recovery of possession of land 
on the strength of a certain provision in the partition 
deed which w’as said to have been confirmed by subse- 
quent oral agreement. The provision in question was to 
the effect that if there was any inequality discovered 
afterwards in the share allotted by the partition deed, 
which, according to the partition deed, were to be enjoy- 
ed separately thereafter, the person who had excels 
land in his possession w'as to make good the deficit in 
the other share by giving a sufficient portion of land 
from a certain field adjoining the latter’s share therein. 

In a suit for recovery of such land, held, that the mere 
discovery of an inequality did not have the effect in law 
of putting an end to the separate ownership created or 
brought into being by the partition deed of l9l4, and of 
giving rise to a different kind of ownership in respect 
of the same property , namely, joint ownership. The 
provision in the partition deed as well as the alleged oral 
agreement is nothing but a covenant whereby the person 
whose share shows an excess binds himself to make 
good the deficit in the others* share, and any suit to 
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enforce this covenant must be deemed to be a suit to 
enfoice the specific ])erfoimance of a contiact and must 
therefoie l)e governed by Art. 113. A\>u\ 

/.) NATAKAIAN E'. TALANI SNDl TlLLAl. 156 1.0. 
879-8 RM 75 = 1935 M.W.N. 510 = 42 L.W. 208 = 
A.I.R. 1935 Mad. 559. 

—Arts. 113 and 144 — Suit p.'tfesi/ofr upt.ier a 

iciiSc — ri lint, ft f.'und fui'cr to btt'n in pos^e^sion — 
Aiii 't’-' of- \u able. 

WliLie tiie pKiiiititf sucn for pos.^c^sion un lor a lea^'O 
undei \Nhich it i< found that he hail never been in pos- 
sos^u'n, the i.oiiect article to apply is Art. 113 and not 
Alt. 144 c.s the suit cannot be tieated as a mere suit for 
po'-'-os-ion, but is one for specific periormance of a con 
truLt. (/A////C/, /.) SURAJ PaI'ISH NANDAN \.\\. 
ATULlliBi. 156 I.C. 894=8 R. A. 48 = 1935 A L.J. 
662-1935 R.D. 2G2 -1935 A.W R. 721= A.I.R. 1935 
All. 6b9. 

Art 113 — Terminus a quo — /Vo date /Ued for 

formant e of contract. 

The termtniii ay/E;under Art. 113 in a case where 
no date for the perfoimance of the contiact is fixed is 
the date when tl'.e pi dntiff has notice of the refusal of 
pei foimance. Tiie refusal means unconditional refu-al. 
[Sbath fat, C /. a>!d V'abf, /.) I.\L SiNdll v. flARI 
Singh I R 1932 Lali. 566 t2)-=139l.c. 121 = 33 
P.L.R. 562 = A.I.R 1932 Lali. 36. 

Art. 113 —Vmdor and purchaser — Covenant to 

pa )' mo) t ded t — Default — Speci fic perfo* mance. 

Where a jiurchaser of a portion of properties has 
Ijound himself absolutely to get a release of the proper- 
ties from an existing mortg.ige and to pay the share of 
mortgage debt payable by tlie vendors but lie fails to do 
so, the cause of action for a suit by the vendor on such 
covenant asking that the defendant be ordered to pay 
the sum of ks. 2,700 for payment to the mortgagee 
arises either on the date when such payment is to , 
be made or at least not later than the date when the j 
vendor calls upon the purchaser to do so. .Such a suit is 
governed by Art. 116 and if it is for specific perform- ; 
ance it is governed by Art. 113, {^Lort William^., /.) 
Chan liiin v. Santgshkumar Pal. 60 Cal. 761 = 

6 I.R. (Cal.) 274 = 146 I.C. 863 = A.I.R. 1933 Oal, 
641. 

Art. 114 — Applicability— Conditional gift — 

Non-fulfilment of condition — Suit to recover possession 
— Limitation — Art. 143 applies, not Art, 114. See 
I.iMiTATiON Act, Art. 143. I.R. 1932 Lah. 645(2). 

Art. Wq— A pplicability — Contract of bailment — 

Suit to recover damages. 

The defendant borrowed from the plaintiff his car for 
private use and while it was in his use it met with an 
accident which resulted in considerable damage to the 
car. The plaintiff sued to recover the repair charges 
and interest by way of damages, 

Heldy that the ca^e was one of bailaient and that the 
claim for damages was governed by Art. Il5and not 
Art. 36. {^Bisheshwar /Vath and Allsop, // ) HOLLO- 
WAY V. Holt.and. 9 Luck 189 = 6 I.R. (Oudh) 77 
= 10 O.W.N. 1105 = 146 I.C. 1001= A.I.R, 1933 
Oudh 518. 

- Art. 115 — Applicability — Contiact to pay time- 
barred debt — Breach — Suit for compensation. 

A debt is a sum payalile in respect of a money de- 
maivd recoverable by action. 'Where the debtor wrote a 
letter to the following effect in respect of a time barred 
debt: *‘fn regard to my overdrawn floating account with i 
your branch, I herewith send Rs. 100 through /?, Gene- ' 
ral Manager of your Bank, to be credited in my alxive j 
over- drawn floating account and I promise to pay the I 
balance as soon as I am able to arrange within a period 1 


<'f six months. This is to give you time in tlie matter 
of limitation ’’ 

IleLf that on a l)ieach of the contiact embodied in 
the letiei, the crcditoi’s leinedy w.is a ^uit for compensa- 
tion and that smh a .suit was cove red by Art. Il5. 
{Adaison and Hilton., J/.) BllAR.vr N.VliONAI. 
Bank. Ltd. Bi.siian r.\i.. 13 Lali. 448 -I.R. 1932 
Lah. 115 = 13610. 673- 33 P.L.R. 12- A.I.R. 1932 
Lah. 212. 

■ 'Art. 115 — .-ipp/it ability — I) t 'utra tin \ u'lth N 
/» supply gi'odi and perfoitn dutt.'\' / oi fi ced ^um 
breaking; i ontra J — V pure/iauntr dtbt^ due to D from 
\ foi ols supplied and scrvicei yen leioa' — Suit by P 
aetatnit N foi debts. 

Art. Il5 IS .1 geiu'ial provi'-ion applr.ing to all ai.tions 
c*.r contractu luit specifically ptovid.d fur otherwise. 
Wlure contiacted with A'’ to '^uppl) '.;oods and render 
seivice.-* to N fur a fixed sum of ini'aey and .ifter the 
contr.K t was bioken, P pim hased tlu; dt'bt*- due to D 
fiom N on account of goods supplied and si-i vices ren- 
deied to -V' by D and P sued N Lr the pm chased debts. 

//c.'./, that Art. 52 did not apply and Ait. llS applietl 
to this suit. (7'f’^* C/tand and A’' ! ul Rashid^ //•) 
Mahomki) Bxkhsh V. Rawalrindi Lri). A. 

I.R. 1935 Lah. 222. 

Art. 115 — Appli:ability — Mone/ advani'ed as 

loan — Suit for iC'.'overy h ss sum due for work clone. 
Suit governed by Art. 57 and not liy Art. 115 .See 
Limitation act. Art 57. A I.R. 1934 All. 126. 

■ Art, 115 — AppUealnlity — Promise to pay main- 
tenance and other expenses— Suit t,) re ovei — (dirties 
Hindus — Limitation — Arts. 128 and 129, See J. IMI- 
TATION act, Arts. 128 and 129. 16 Pat L.T. 789. 

Arts 115 and 131 — Applicalility — Piomise to 

pay recurring sums of money by way of maintenance — 
Suit to lecover arreirs of amounts — limitation. See 

Limitation Act, Art. 131. 16 Pat.L.T. 789. 

Art 115— Applicability — Suit for balance of 

price of article sold — Claim for damages and inters! 
added but found barred — Procedure — Suit governed by 
Art. 52 and not Art. Il5. See LlmitatiON ACT, ART. 

; 52. A.I.R. 1931 Lah. 309. 

^ Art. 115 — Applicability — Suit foi value of 

' work done, 

A suit for recovery of a sum of money as the value 
of building work done by the plaintiff is governed by 
Art.llS and the period of limitation is three years from 
: the date of the breach of the contract. Bhide and 
Raiigi Laf /J.) SiTA KaM v. MT. MaHMUDI BEGAM. 
156 I.C. 238 = 7 R.L. 662 = 35 P.L.R. 529= A I.R. 
1934 Lah. 475. 

j Arts 115 and 83 — Breach of compromise — Term 
' of payment to creditor— On breach, payment by other 
i party — limitation — Starting point. See LIMITATION 
' Act, ART. 61. A.IR. 1935 Lah. 307. 

; A-it. 115 — Company — Unpaid calls — Forfeiture 

of diare— Suit to lecover amount due — Commencement 
of limitation. 

A '"hareholder w'as called on to pay a certain amount 
! by March 2, 1925, but he failed to do so and thereupon 
' the directors of the company foifeited his share on 
I March 22, 1926. The liquidator, who was appointed 
subsequently, sued to recover the amount on March 16, 

I 1929. 

Held., that the suit was in time, the cause of action 
having arisen when the share was forfeited, {Banerji 
and King.JJ.) BISHAMBHAR NATH V. AGRA ELEC- 
TRIC Stores, Ltd. 64 All. 641 = I.R. 1932 All. 649 
= 1401.0.602=1932 A.L.J. 354 = A.I.R 1932 AIL 
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LIMITATION ACT (1908), Art. 116. 

Art. 115 — Compromise decree — Suit for coni' 

.pensatiou ba^cd on contract — Limitation. 

A C()mpro!iii',e decree has got both the characteristics 
of a coinpromi-o and a decree. Where a suit is filed for 
compensation for non-compliance with such a decree it 
depends on the facts of each case whether the suit is on 
the compromise or on the decree. Where the suit was 
for compensation based on a contract in the compromise 
decree. 

Held, that the suit wa^ governed by Art. Il5 and not 
Art. 120. {I Fort ^ A. C, J. and /Culivint Sahay^ J.) 
Maharaja Kumar Copal Saran Narain Singh 
7^ Chhakauri r,\LL. 12Pat 792 = 148 1.0.375= 
€ B P. 452 -15 Pat.L.T. 197 = A.I.R. 1934 Pat. 7. 
l\b—ContniuoHi breach of duty by direc- 
tors — Misfeasance proceed in ifs — Starting Point of limi- 
tation. 

An omission by directors to come to any conclusion 
whatsoever on an important piece of business duly prcj- 
posed for the decision of the Hoard is a breach of duty 
whii'h contim;es as long as the decision is defeired and 
the starting point of limitation is governed by the third 
part of the time clau'-es in Art. Il5. {Ferrers, / C.) 
Karachi i;\nk, i/ro. v. Shewaram. I.R. 1933 
Rind 147 = 143 I.C. 713 = A.I.R. 1933 Sind 103. 

Art. 115— r. Contract to sell — Breach — Suit to 

reco 2 >er compensation — Limitation — Starting point. 

In .1 case of alternative conti act to sell land or pay 
compensation the cl. dm to rec<jver compensation accrues 
only when the vendor elects to adopt one of the courses 
and the three years periotl runs only from that date. 
{//arrisjn and Pek C handy JJ.) ABIMJR RAHMAN 7^ 

N.isir am. I.R 1931 Lah. 601 = 1321.0. 489 = 33 
P.L.R. 66 = A I.R. 1931 Lah. 667. 

' Art. 115 — Contract for toll — Default by con- 
tractor-^ Attempted resale by District Board — Seco'td 
resale — Loi^ sustained by — Suit to recover — Limitation 
for — St irtiug point of. 

The defendant had contracted a toll for Ks. 7,500 
from 1-.4— 1921 to 31—3—1922. He defaulted in 
October 1921. The District Hoard exercised its option 
of re',ale which was hc*Id on 26—10 — 1921. There were, 
however, no bidders and a second sale was held on 
10 — 12 — 1921. The present suit was brought on 12 — 1 1 
— 1924 to recover the loss sustained by the lesale. 

Hcldy that the case was governed— not by S. I07 — 
but by S. 39 of the Contract Act that notice of resale 
put an end to the contract that limitation began to run 
from the date of the attempted resale and that the 
suit was barred by limitation. {Pakenham Walsh, /.) 
Gopalan Nair 7/. Dr Hoard of Malabar. 6 I.R. 
(Mad) 82 = 145 I.C 476=1933 M.W.N. 825=38 L. 
W. 533 =A.I R. 1933 Mad. 704. 

■ —Art. 115 — Contracter to be paid after completion 

^f work on measurement — Work completed and failure 
of other party to measure — Negotiations for settlement 
of claim till date of suit— Limitation. 

Under an agreement, the contractor was to be paid for 
the work after the completion of the work and on 
measurement being made by the Engineer of the other 
paity to contract in the presence of the contractor. The 
contractor after finishing the work requested the other 
.party to take measurement. But it was not done and 
negotiations between the parties continued up to date of 
suit for settlement of claim. In a suit by the contractor, 

Ileldy no question of limitation arose m the case and 
even if it arose, the replies sent to him by the opposite 
party in the course of negotiations were acknowledg- 
ments of liability of items admitted therein. {Cold- 
stream and /at Laly JJ.) SECRETARY OF STATE 


LIMITATION ACT (1908), Art. 116. 

Gajjan Singh. 160 I.C. 739 = 8 R.L. 679 = A.I.B. 
1936 Lah. 776. 

Arts. 115, 116 and 97 — Distinction in the appli- 
cability of — Lease — Failure to deliver possession — Suit 
for recovery of nazirana. See LIMITATION ACT, 

Art.s. 116 , 97 AND 115. 13 Pat. 192=A.IR. 1934 

Pat. 148. 

‘Art. 115 — Excessive exe ration — Suit for refund 
—Suit governecl by Art. Il5 or 120, and not by Art. 97. 
.See Limitation act, art 120. 33 P.L.R. 1084 = A. 

I. R. 1933 Lah. 112. 

Art. 115- f'ees due to medical practitioner — 

Suit for retoviry — Starting point of limitution. 

A suit by a medical pra»:titioner for the recovery of 
fees due for medical attendance is governed by Art. 115. 
In such a case there is an implied contr.ict to pay the fee 
on each day of the visit and there is a breach of con- 
I tract whenever there is non payment. If the practitioner 
i demands the fee .and the party promises to pay the same 
i promptly and fails to do so there is a breach of contract 
at least on the last date of the xittendance or anyhow on 
the date of the death of the patient. {Snlatman, A.C. 

J. and King, J.) HaRODA KaNT SEN v. COURT OF 
Wards. I.R. 1931 All. 697=133 I.C. 537 = 1931 A. 
L J. 949 = A.I.R. 1931 All. 762 (2). 

Arts. 116, 120 and 64 — Partnership dissolved 

— Accounts adjusted — Suit on — Suit governed by Art. 
115 or 120. AVer LIMITATION ACT, ARTS. 120, ll5 AND 
64. 27 S.L.R. 308 = A I.R. 1933 Sind 324. 

Art. 115 — Principal and surely — Extension of 

time against principal by local A t — Effect against 
surety. 

The fact that limitation against the principal is ex- 
tended by a local Act such as the Punjab Loans Limita- 
tion Act does not have the effect of extending the 
period of limitation against the Mirety. {Jai Lai and 
Ablul Qidtr, JJ,) DlYALU MaL v. NaNDU SHAH 
DAV R.aj. 13 Lah 240 = I.R 1931 Lah 638 = 132 
I.C. 590 = 33 P.L.R. 59=A.I.R. 1931 Lah. 691. 

Art. 115 — Principal and surety — Liability of 

5H*‘ety — Commencement of limitation. 

A suit by a creditor against a surety upon a letter of 
guarantee executed by the latter in respect of a debt 
payable forthwith is governed by Art. 115 and limita- 
tion begins to run from the date of the execution of 
the guarantee notwithstanding a stipulation in the 
guarantee to the effect that the creditor may look for 
payment to the surety if the principal debtor makes 
default in payment. {Jai Lai and Ablul Qidir, JJ.) 
Diyalu Mal V, Nandu Shah Day Raj. 13 Lah. 
240-I.R. 1931 Lah. 638 = 132 1.0.590 = 33 P.L.Rs 
69=AIB. 1931 Lah. 691. 

— -—Arts. 115 and 116—“ Registered ’’ — Meaning 
of — Application under S. 235 of the Companies Act — 
Limitation. 

The word “ registered in Art. Il6 means registered 
under the Registration Act. Hence registration of a 
company under the Companies Act is not equivalent to 
a registration of the Articles of Association within the 
meaning of the Limitation Act, Ait. 116 and therefore 
limitation for proceedings under S. 235, Companies Act 
is governed by Art. Il5 and not by Art. Il6. 49 Mad. 
468 (F.B.), Foil. {Ferrersy J. C.) KARACHI Bank, 
ltd. z;. Shewaram. I.R 1933 Sind 147 = 143 I.C. 
713 = A.I.R. 1933 Sind 103. 

- Art. 115 — Scope. 

Art. 1 15 applies to a case of express or implied con- 
tract and not a contract in writing registered. The 
article again applies to cases for compensation and not 
where the action is for a liq iidated sum of m^.iey 
{JWorty A. C. J. and Kulwant Sahay, J.) MAHARAJA, 
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LIMITATION ACT (1908), Art. 116. 

Kumar Gopal Saran Narain Singh v, Chha- 
KAURI Lall. 12 Pat. 792 = 148 I.O. 376 = 6 RP. 
462=^ 16 Pat.L.T. 197=A.I.R. 1934 Pat. 7. 
—Arts. 115 and 96 — Suit for compensation 
against pretended agent— Limitation. See LIMITATION 
ACT, Arts. 95 and 115. A.I.R 1934 Pesh. 49. 

Arts. 116, 62 and 97 --Advance of money for 

mortfiage by ^lun^ttf/' — Repudiation of mortgage by 
platnttff — Sujt for money paid. 

Where a plaintiff who has advanced money on a mort- 
gage, repudiates it himself and files a suit for the money 
paid, such a suit is not a suit for compensation for 
breach of contract and is governed either by Art. 62 or 
by Art. 97, Limitation Act according as to whether the 
contract is void or voidable and not Art. Il6 If breach 
had been committed by defendant. Art. 116 would have 
been applicable, 40 Rom. 614, Kel. on; A. I. R. 1925 
Nag. 130, Kef. (^Adddtson and Agba Haida>\ //.) 
Milkha Singh v , Fa;'al Uin. 6 I.R (Lah.) 74 = 
146 1.C. 186 = 34 P.L.R. 96 = A.I.R. 1933 Lah. 681. 

’ “Arts. 116 and 131 — Applicability — Anubhavam 
— Suit for arrears of rent. 

A suit ])y landlord under an irredeemable anubhavam 
tenure for arrears of rent is governed by Art. 116 and 
not by Alt. I3l and the award of arrears of rent can be 
limited to a period of six years. 38 M. 9l6 (F.B.), Dist. 
fj'aiadachanar, /.) CHATHANNI RaYIRAN v, 
NARAYANAN. 168 I C. 228 = 8 R.M. 241 = 1936 M. 
W.N. 866-42 L.W. 696 = A.I.R. 1936 Mad. 682. 

. — Art. 116 — Applicability' — Arrears of main 
tenance — Suit for — Manintenance charged on certain 
prcpeities and security bond registered — Suit merely 
claiming an ears due. 

The suit was to recover arrears of maintenance due 
to plaintiff’s mother to the date of her death. A prior 
suit by the nioiher had been compromised and by that 
compromise, the annuity had been charged on certain 
properties .md the secui ity bond registered. The plaint 
in the present suit, however, contained no reference to 
the seuuity bond; it was simply a claim for money due 
on account of arrears of maintenance with interest. 

JItlil, that the suit was not governed by Art. 116 
and that the preiod of limitation was only three >ears. 
(Agarivala, J ) RaJMANI Biki v. BaLDEO I)AS. 6 R. 
P. 326 = 146 I C. 1033 = A. I R. 1934 Pat. 244. 
—Alt. 116 — Applicability — Covenant in ledemp 
tion deed —Suit to recover compensation — Time limit 
— Stipulation for reimbursement was an integral 
part of transaction embodied in the redemption deed — 
Suit governed by Art. II 6. See LIMITATION ACl', 
An 97. 32 P.L.R. 457 = A.I.R. 1931 Lah. 448. 

Art. 116 — Applicability — Dissolved partnership 

— Suit for tahim^of accounts. 

A suit for taking the accounts of a dissolved partner- 
ship cannot be deemed to be a suit “for compensation 
for breach of contract” and is not therefore geverned by 
Art, 116. {Ramesam. O. C. J. and Vaihatasubba RaOy 
y.) KOthaNDAPANI CHEITI v. SREEMANAVEDAN 
Raja. 67 Mad. 378 = 151 1 0. 81 = 7 R M. 80 = 1934 
M.W.N. 22 = 39L.W. 164-A.LR. 1934 Mad. 162 = 
66 M L. J. 625. 

Art. 116 — Applicability — Liability arising out 

of re^isteied conveyante, 

' Where the liability of the vendee arises in viitue of 
the conveyance, t.e.^ upon a contract in writing registered 
within the meaning of Art. 116, the six years* period 
allowed by that article applies. {Sir George I.oimtdes.') 
Ram Raghubir Lal v. United reiineries 
(Burma), Ltd. 60 LA. 183 = 11 Rang. 186=IR. 
1933 P.0. 106 = 1421.0. 786 = 1983 M.W.N. 461 = 
S7 0.W.N. 633-670.L.J. 308=1933 A.L J. 641 = 


LIMITATION AOT (1908), Art. 116. 

36 Bom,.L.R. 753 = 37 L.W. 784 = A.I.R. 1933 P.O. 
143=64 M.L.J. 666 (P.O.) 

[Rel. 1934 R. 227 (228).] 

Art Applicability — Personal covenant in 

mortgage deed registered— Suit on — Limitation. 

A suit by a mortgage against the mortgagor, on a 
personal covenant contained in a registered deed of 
mortgage, to recover the amount remaining due after the 
mortgaged property has been sold, is governed by Art. 
116. {Rangnekar, J.) VaSANJI KaLLIANJI v, 
TruCHSHAW DossaCHAI. 59 Bom. 634 --156 I.O. 
286=-7 R.B. 492 = 37 Bojn.L.R 170 = A.I.R. 1935 
Bom. 203. 

Art. 116 — Applicability — Suit for accounts. 

A suit for accounts betw'een tenants in-common or 
between a principal and agent even if it be based on a 
registeied agreement, is essentially different from a suit 
for compensation for breach of contract and is govern- 
ed by Art. 89 and not by Art. 116. 44 C. 759 (P.C.) 
and 14 C. 147 (P.C.), Kef. {Reilly and Anantakrishna 
Aiyar,//.) ANNU AVATHANINGAL v. SDMASUNDARA 

AvAthanigal. 54 Mad. 654 = I.R. 1931 Mad. 601 
= 1311.0.166 = 1930 M W.N. 1199 = 33 LW. 1 = 
A.I.R. 1931 Mad. 186 (2) = 62 M.L J. 45. 

[D. 29 N.L.R. 34 (40). Appl. 57 M. 378 (388, 389, 
396).] 

Art. 116 — Applicability — Suit based on regis- 
tered mortgage bond. 

The appropriate article of the Limitation Act in the 
case of a suit based on a personal covenant in registered 
mortgage bond is Art. Il6 and Art. 66. 52 Mad. 
105, Foil. {Pear son and Jack^ JJ) UMAPADA TRI- 
VEDi V. Haripada Saha. I.R. 1931 Oal. 629 = 183 
I.C. 101 = 35 0. W.N. 1030 = 63 O.L J. 620 = A.I.R. 
1931 Oal. 801 (1). 

Art. 116 — Applicability — Suit for money pay* 

able under contract. 

Art. 116 applies not merely to a suit for compensation 
for breach of contract in the narrow sense of the word 
‘compensation" but also to a suit for money payable 
under the terms of the contract and it is applicable in all 
cases in which the contract is in w'riting and registered, 
notwithstanding that there may be an Article directly 
applicable to the class of contret in question. 44 I. A. 65 
(P.C.), Ref. {Carrand Curiliffe^ JJ.) RAM RAGU- 
BHiR Lal v. The united refineries (Burma). 
Ltd. 9 Rang. 66= I.R* 1931 Rang. 305=134 1 0. 
737=A.I.R 1931 Rang. 139. 

[Affirmed 11 R. 186 = 60 I. A. 183 (P.C.) (varied 
on another point). R. 10 Luck. 26 (34). Rel. 1934 R. 
227 (228).] 

——Art. 116 — Applicability — Suit for partnership 
accounts governed by Art. 120 and not Art. 89 or 100' 
or 116. See LIMITATION ACT, ART. 120. 29 N.L.R. 
34 = A.I.R. 1933 Nag. 127. 

——Art 116 — Applicability — Suit to recover rent 
under registered lease. 

Where the suit is to recover the ai rears of rent pay- 
able under a registered lease the correct article to apply 
is Art. 116 and not Art. 110. 44 Cal. 759, Ref. {Pearson 
and Jack, JJ) FaTE CHAND BOKARIA v. KuMAR 
Nagendra Kishore Roy Chowdhury, I.R. 1931 
Cal. 630 (1) = 133 I.O. 102(1)=63 O.L.J. 622= 
A.I.R. 1931 Cal. 790. 

Art. Application fos personal decree under 

O. 34, R. 6. C.P. Code. 

An application for a decree under O. 34, R. 6, C. P. 
Code, is governed by the six years* rule of limitation 
prescribed by Art. 116. {Mukerji and Guha, JJf) 
Dharanidhar Ghosh v. Indranarayan Sinha* 
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LTMITATIOir ACT (1908), Ait. 116i 

1431.0. 472=1.®. 1938 Cal. 436 = 36 O.W.N. 117= 
A.IB. 1933 Cal. 268- 

—Art. 116 — Breach of covenant of title — Suit for 

damages — Limitation — Starting point — Date of sale or 
date of diiturbance. 

In a suit for compensation by a vendee of immovable 
property for breach of covenant for title, the vendee 
being dispossessed by a prior mortgagee whose mortgage 
is not disclosed to the vendee, the cause of action arises 
on the date of disturbance of possession, and the limita- 
tion for suit commences to run from that date and not 
from the date of the conveyance. (Veankatasubba Bao, 
/,) Alagarappa REPUIARZ/. alagirisami NAICK. 
156 X.C. 843 '"2)- 8 B M. 65 = 41 L.W. 728 = 1935 

M. W.N. 376=A.I.B. 1935 Mad. 636 = 68 M.L.J. 688. 
——Arts. 116 and 97 — "‘^Compensation for breach of 
a contract'^ — Meaning of — Suit on a registered docu- 
ment — Suit also coming 7oithtn some other Article — 
Applicability of Art* Il6. 

The words “compensation for breach of a contract” 
contained in Art. 116 must be widely construed and 
W'here the suit is in substance a suit based on a regis- 
tered document and it can be regarded as a suit for 
compensation for breach of a contract, then Art. 116 
must apply, although the suit may come within some 
other Article of the Limitation Act. Under Art. Il6, 
Limitation begins to run from the date when limitation 
would have begun to run against a suit brought on a 
Similar contract not registered. If the contract had 
not been registered, the article applicable would have 
been Art. 97, and limitation under this Article begins to 
run from the date of the failure of the consideration. 
(^Pollock, A /.C.) AMBADAS 7/, VVAMAN RaO. 30 

N. Ii-B. 138 = 6 R.N. 184 = 148 I.O. 480= A. LB. 1934 
Nag. 16. 

Art. 116 — Contract of indemnity — Enforcement 

by mortgagee decree' holder — Starting point of limita- 
tion. 

Where it was declared that certain property could not 
be sold in execution of a decree obtained by the plain- 
tiff on foot of his mortgage deed and the decree became 
thereby infructuous and a suit for a simple money decree 
having been barred on that date the plaintiff sued for 
damages for breach of a covenant for indemnity con- 
tained in the mortgage deed, 

Held^ that the suit was governed by Art, 116 and not 
by Art, 62 or 97. 

Held, fitriheryK\i 2 X\\\Q^yf\\. was in time whether it 
was reckoned from the date of the objection to the 
plaintiff’s execution or the date of the decree nullifying 
the decree in favour of the plaintiff. {Pul Ian and Nia- 
maiullak, JJ.) Zi\ UDDIN AHMAD KHAN r. AKBAR 
ALI. 1932 A.LJ. 317 = 1 R. 1932 All 262 = 136 

1.0. 829=13 L.R. 152(Rev.) = 16B.D. 373 = A.I.R. 
1932 All. 358. 

Alts. 116, 62 and 97 — Contract of sale of land 

^Siiit against stranger in possession by vendee — Dis- 
missal of — Subsequent suit against vendor f or damages 
— Starting point. 

The plaintiff entered into a contract for the purchase 
of lands in 1916, but was unable to get possession of 
some of them. He sued the person in possession but his 
suit was dismissed in 1921. Within six years thereafter 
the plaintiff brought the present suit for damages against 
his vendor for breach of the implied covenant of title. 

Held, that the suit was governed by Art. 116, and not 
by Art. 97 or 62, and as the contract can be said to be 
broken only when it is found as a result of the suit 
against the stanger known to be in possession that the 
vendor had no title, the starting point was the date of 
the dismissal of the suit against the stranger and that 


] LIMITATION ACT (1908). Art. 116. 

; the present suit was in time. {Krishnan Pandalai, J,) 
THILAIKANNU ACHI V. ABDUL KaDIR KOWTHER. 

: I.R. 1933 Mad. 49 = 1401.0. 805 = 1933 M.W.N. 
649 = 37 L.W. 497 = A.I.R. 1933 Mad. 126=64 
: M.L J. 336, 

i A.rtS. 116 and Q7--Covenant for title— Breach 

; of — Suit tor refund of put chase-money and expenses — 

: Starting point, 

A house was sold with its site without appiising the 
I vendee of the fact that the permission of both the co- 
! sharers of the village in which the site stood was essen- 
! tial as the house stood in joint patti of the village. The 
j vendee pulled down the house and erected another. The 
: lambardar of the patti, on which the house stood, sued 
: for possession of the site and got a decree. Vendee 
i consequently brought a suit claiming return of price and 
j reimbursement of the money spent in building the new 
: house and tiie costs which he incurred in defending his 
I title. 

i Held, that the suit was governed not by Art. 97 but 
; ))y Art. 1 16 and that the cause of action did not begin 
: to luii from the date of the sale but from the date when 
it became clear tliat the sale was voidable at the instance 
i of the lambardar. (ALicnair, J,C.) IlHAWANI SiNGH 
; Z/. Girdhari. I.B. 1932 Nag. 62 = 137 I.O. 61= 

: A.I.B. 1932 Nag. 3. 

I Art. 116— i9/ recti on to purs baser to pay off 

I vendor's creditor — Default by purchaser — Decree obtain- 
i ed by creditor and vendor s pioperties sold tn execution 
\ — Suit by vendor for darnagts—Startinct point. 

Where the purchaser under a registered deed of sale 
; undertakes to satisfy a mortgage debt of the vendor 
• with part of the purchase-money, there is implied in that 
. agreement an agreement to indemnify the vendor against 
! losses which may be caused by the action taken by the 
' creditor on default of payment by the purchaser. Such 
an agreement to indemnity can be said to be broken only 
! when the vendor is compelled to pay the creditor himself 
or (as in the present case) his property is sold in execu- 
tion of a decree obtained by the creditor. Where, there- 
; fore, after the sale of his properties in execution in 
j consequence of the default of the purchaser, the vendor 
I biings.usuit against the purchaser for return of the 
j purchase- money re‘?erved with the latter, the suit being 
i based on the implied contract of indemnity, tlie starting 
! point of limitation is the dale of the sale of the proper- 
( ties in execution when the vendor actually suffered loss 
j and not the date of deed of sale executed in favour of 
j the defendant, 49 All. 693; 33 Bom. L.R. 136 and 8 
; Pat. 860, Foil. {Krishnan Pandalai, /.) NaVAMANI 
; Nadar 7^ Vedamanicka Nadar. 5G Mad. 724= 
I.B. 1933 Mad. 435 = 144 I.O. 650 = 37 L.W. 503= 

I 1933 M.W.N. 370 = A.I.R. 1933 Mad. 424 = 64 
: M.L J. 526. 

j - — -Arts. 116, 97 and Wb— Distinction in the 
. applicability of the articles — I^ase— Failure to deliver 
I possession — Suit for recovery of naziratta, 

I Wheie Arts. 1 15 and 116 apply the very basis of 
I the suit is that the contract has been broken, is no 
j longer in existence and damages are sought. Art. 97, 
j on the other hand applies when the plainiff says the 
j contract is still good and .sub.'>isling and an event contem- 
; plated by the contracting parlies has happened, that is to 
I say, the possible future liability of the plaintiff to enjoy 
I the property, and the plaintiff relies upon the express or 
implied contract on the part of the defendant that on 
the happening of such circumstances the defendant Nvill 
pay back the money wdiich he has already received. 
Under Arts. 115 and 116 the events subsequent to con- 
tract are immaterial while under Art. 97 they are mate- 
trial. The existence of a registered document is the item 
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I.IM1TATI0ZJ ACT (1908), Art. 116. 

of cliff ertnce Itlween Ails. 115 and 116. The difference, 
how ever, bet\^efcn Ails. 1 17 and 97 has nothing what- 
ever lo do with the form of Ihe conlract. It is rather to 
do with the quefeiion of the date of the failure of 
consideration and ills quite imniateiial in discussing 
whether Art. 97 or Art. 116 applies to ascertain whe- 
ther tlie contract was effected by means of a registered 
instrument cu net. A suit to itcover the nazarana paid 
by plaintiffs, the defendants have broken the contiact to 
place the plaintiff in possession is governed by Ait. 116 
and not by Art. 97. C, J. and 

Kulivani Sohay, J.) LALJI SlNGH v. KaMKUP 
hlNGH. 13Pat. 192-160 I.C. 976=7 R.P. 47 = 
A.I.R. 1934 Pat. 148. 

—Alt. 116 — hAecuiton sale — Sale by auction pur- 
chaict— Sale dad laying dtzvti that vendor do gne 
plainit// lau'/itl deltvtfy afttr giliittg sale lettificite 
prom Courts J)e fault — Ad^'Cise possession by judgnitni- 
debtii — for tefnnd of eaisidetaiian — litas ting 
point of limitation. 

The defendants weie the auction puichaseis in an 
execution sale on a ckcice in a ciifleitnl suit but had 
not got the lawful t!eliver> of the piopeiiy sold. The 
plaintiff got a sale tlted of the said pioptriy ficm the 
defciidaiiis. The judgement debtor in deciee on VNhich 
execution sale wa'' held pleaded adterse pcssession. Ihe 
plaintiff then sued the dc'ftndants for the recovety of 
the piopeiiy or ittuin of the consideration paid by him 
to the dtlendants. Ihcie was a clause in the sale deed 
as undti: c shall pul in an application lor delivery 

and give delivery to you. Afterwards we shall bring 
fioin the* Court the said receipt for delivery, and the 
certificate and give the same to you. You will have to 
bear the charges for the said delivery.’’ 

HeUf that Alt. 116 applied to such cases. That no 
time was fixed within which delivery was to be given, 
and although it was liue that the plaintiff niigl t at any 
time alter the execution of the sale deed have sued to 
entorce delivery under it, so that time would have I eguii 
lo luu for such a suit from the date of contract, yet 
under the cin umstances of the case, the cause of action 
for refund of the purchase money would not have simul- 
taneously arisen but would only have become available 
when the vtndois became incapable of canying out their 
undertaking llefoie that occassion arose, the venckes 
could not have sued, alleging a bieach of the contrad 
of title for the letuin of the purchase money. 38 Mad. 
887 and 26 Bom. 750, Dist. i^Ciirgcnvtn^ j) Sa'IYA- 
KAKAINAKAO 2 -. VEN KATASW AMI. I R. 1933 Mad. 
307 = 143 1 C. 604 = A.I R. 1933 Mad. 163. 

Art. 116 — Inapplicability — Plaintiffs wrongly 

pa>ing defendants to redeem mortgage— Third person 
obtaining foreclosure decifcc — Plaintiffs paying him to 
redeem inoitgage — Suit to recover mone> wiongly paid 
to defendauts. Ste LlMlTA'I ION ACT, ART. 97. 1935 
O.W.N.649-- A.I R. 1936 Oudh 378. 

Art. 116--Z ease — Breaeh of eovenant to deliver 

poisciston — Suit to i eco7Jer advanee — Commencement of 
limitation. 

The defendant leased some propeity to the plaintiff 
for a ptiiod of 7 years to run fiom 1st July, 1920, to 
30lh June, 1927. The lessee gave the lessor an advance 
of Rs. 200 whKh under the terms of the lease was to be 
adjusted towards the last year’s rent, that of 1926-27, 
The plaintiff however was not given possession of the 
property and thereupon sued for the return of the 
advance on 27 0 1927. 

llcld^ that the bieach of the covenant to lease occur- 
red from tl e cc n me ncennnt cftheleafe and that the 
fcuit was barred whether Ait. 97 or 116 applied. 


LIMITATION ACT (1908), Art. 116. 

Held also, that such a breach of the covenant lo deli- 
ver possession was not a continuing bieach. 

Stmblc,’^\{ the plaintiff had produced evidence that 
he had agreed to take delivery of the land on some later 
date the case would be different. {Curgenven, y.) 
APPASWAMI AYVANGAR V. KRlSHNAijWAMl PADAYA- 
CHJ. I.E. 1932 Mad. 616 = 138 10. 119=86 L.W. 
68 = 1932 M.W.N. 61-A.I.R. 1932 Mad. 226. 

■ Alt. 116 — Mortgage — Personal relief — / imita- 

tion — Starting point. 

In a rehan bond there was a personal covenant to 
repay on a certain date and in addition, there was a 
clause regarding dispossession which gave the moitgagee 
the right to lealise fiom the mortgaged property from 
the person of the mortgagor and from his other proper- 
ties if he was dispossessed from the rehan properly. The 
mortgagee sued basir^g his cause of action on di'^posses- 
sion and after sale of the mortgaged property in execu- 
tion of his decree applied for a peisonal decree for the 
balance. 

Held, that the article of the Idmitatian Act applica- 
ble to a claim ba-ed cn the personal covenant lo reco- 
ver the balance due to the mottgagee after the sale of 
the nioitgagcd picperty is Ait. 116 which provides a 
period of six >tais fiom the clue date and not Art. 66 or 
67 and that on the mortgage deed as it stood the dis- 
possession was as much a cause of action in a legisteied 
deed giving rise to limitation under Art. 116 as the 
cause of action of failuie to pay on the dale fixed in the 
bond and that the stalling point for limitation was the 
elate of di<;posFession. {Macphersosi and Dhavle, J J f) 
Bala Pxjx r, Nath MULL. 13 Pat. 228 = 163 I.C. 
120 = 7 R.P. 302 = 16 Pat L T. 831 -A.I.R. 1984 
Pat. 678. 

—Art. 116 — Molt gage —Right to redeem only 
four years after date of mortgage — Personal relief'-^ 
Limiiation for, 

A mortgage deed piovided that the mortgage-money 
would be pa »d in four jears and that the mortgaged 
property would be redeemed and the mortgagee would 
be entitled to recover the amount after four years. 

Held, that the limitation for peisonal relief against 
the mortgagor was s'ix years from the date when the 
mortgage money became payable and not six yeaib from 
the date of mortgage. {^T ek Chand and Afnioe,JJf) 
ISHAR Das z/. Maya Mal. 6 IR. CLali) 23 = 144' 
1.0.738=34 PLR. 171 = A.I R. 1933 Lah. 329. 

Art. 116 — Personal decree tn most gage suit — 

Terminus a quo. 

The periocl of limitation for a claim for personal 
decree in a mortgage suit is six years; the tesmisius a 
being the date of the mortgage. {Tek Chand, Jf) 
Karam Singh v. Mt. Maya Wanti. I.R. 1932 
Lah. 710 = 140 I.C. 387 = A.I.R. 1932 Lah. 692. 

Arts. 116, 83 Portion of cotistderaiicn 

retained by vendee — Sale in turn by i^endee Under- 
taking by second vestdee to pay ihe amount to original 
vendor— Default— Suit by original vendor and amount 
realised from first vendee— Suit by first vendee a gat stst 
second— Limitation, 

N sold certain property to G for Rs. 18,500 on ZMth 
February, I9l9. A sum of Ks. 32,000 was left with G 
to be paici within a year and the amount was charged on 
the property. G sold the property /f who in turn 
sold it to J and in both cases the vendee undertook to 
pay Ks. 12,000 to A^. The amount was not paid; N 
bought a suit against G and recov^ed the amount on 
19th Decemirer, 1926. Thereupon G brought a suit on 
22nd July. 1927, against A to recover the amount paidi 
by him. 
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1.IMITATI0N ACT (1908), Act. 116. | 

Held^ that the document having been registered, j 
limitation must be computed under Art. 116 and not j 
Art. Ill ; that the combined effect of Art. Il6 read j 
with Art. 83 was to give a peiiod of six years from the j 
date when the plaintiffs were actually damnified, i.e.^ I 
19th December, 1926. 2 Lah. 3l6; 55 Horn. 565; 8 Pat. ' 
860, Rel. on; 34 All. 420, Diss. from; 63 I.C. 84; 95 I.C. : 
913, Kef. {Addison and Bhide, JJ.) ABDUL Kadir 
V. Hi LAS Kaur. 14 Lah. 646=-- 1 R. lOSSLah 459- 
144 I.O. 362 = 34 P.L.E. 734 = A.I.R. 1933 Lah. 793. 

Art. X\Q— Registered deed of charge— Claim fos 

personal decree. 

Where a deed of charge is registered, the article of 
the Limitation Act applicable to a claim for a personal 
decree in the event of the sale proceeds of the charged 
property being found insufficient to discharge the amount 
due is Art. 116 which provide.s a period of six years from 
the date when the amount becomes payable. {7'ek 
Chaud and Din Mahomed, JJ.) KESARI Mal UMRAO 
Singh v, Tansukh Kai Kidar Nath. 16 Lah. 137 
-1531.0. 10S4 =-• 7 R.L. 503=37 P.L.R. 482 = A.I. 
R. 1934 Lah. 766. 

Art. Registered kahuhyat — Expiry of 

term — Smt by lessee to recover damages — Bar. 

Where a registered kabnliyat expired on 31st March 
1922, and the lessee sued to recover damages from the 
lessor on 30th April, 1925. 

Heldf that the suit was barred by Art. 116. {Muker^ 
// ami Githa, JJ.) AjIT KUMAR BaSU ThaKUR v. 
Chairman of 'fhe Commis.sioners ok Dacca ! 
Municipality 68 Cal. 930=1 R. 1931 Cal. 643= i 
133 I.O. 179 -A.I.R. 1932 Cal 85. | 

-Art. — Registered sale deed— Agreement by 1 

vendee to pay vendor's creditor — BreaJi — Claim by > 
vendor to recover amount from vendee personally. 

Where in a registered sale deed there i-^ an express 
stipulation that a certain amount is left with the vendee 
for payment to a creditor of the vendor and the vendee 
fails to pay, the article applicable to a claim by the 
vendor to recover the ainouiU from the vendee person- 
ally is Art. 116 of the Li!ntt.ition Act. Art. Ill W'ould j 
not be applicable because that applies to a simple case 
where the vendee has not paid a portion of the purchase- 
money to the vendor and not where he has broken a 
contract to pay the same to a creditor of the vendor. 
(^Ktschand Bafpat,JJ.) BaBU KaM z/ INaM ULLAH. 
67 All. 797 = 1571.0 633 = 8 R. A. 205- 1935 A.L.J. 
279 = 1935 W.R. 344 -A.I.R. 1935 All. 411. 

— — Art. WQ— Registered sale deed — Covejiant by 
7 >endee to discharge prior debt — Breach of— Suit for 
ret mbiirsement — Starti ng point. 

Where under a registered sale deed the vendee under- 
took to discharge a prior debt of the vendor and failed 
to do so, the cause of action to sue for the breach of the 
covenant arises — not on the date of the deed or on the 
date when the fact of non-payment came to vendor’s 
knowledge but on the date when the vendor himself was 
obliged to pay the debt and thereby incurred loss. 
49 All. 603, Ref. {Niyogi and Grille, A.J.Cs.) BHANJI 
z;. Govin d. 29 N L R. 298 = 149 I.C. 1200 = 6 R N. j 
264 = A.I.R. 1933 Nag. 379. 

Arts. 116 and 97 — Registered sale deed — 

Vendee put in possession— Lease by him— Lessee dispos- 
sessed by vendor— Suit by vendee for declaration of title 
against vendor and his brother — Sale found binding 
only as to vendor's share — Subsequent suit by vendee 
for refund of excess purchase money over half price of 
goods— Cause of action held started when previous suit 
was decided— Whether limitation started decision 

of trial Court or appellate Court, 


LIMITATION ACT (1908), Art. 116. 

On 8th April, 1920, VV executed a registered sale- 
deed of suivey No. 2 1 in favour of A. He was placed 
in possession and granted a five years* oral lea^e to V 
who remained in posisession until he was ejected by W 
on the 11 April, 1921. A brought a suit against and 
his lunatic brother R for declaration of his title to the 
field and for possession with effect from January, 1926, 
when the lease which he bad granted to V was due to 
I expire. The Court on l5lh September, 1925, held that* 

I the field was the joint family properly of and R and; 

I that the sale was without legal necessity and therefore 
j not binding on R's share. The consideration for the 
j saje was Rs- 4,000, but the Court held that only Ks. 
j 2 795-14 0 IkkI been paid and as A had already paid 
: more than half the consideration for the whole field, he 
j was entitled to posse.ssion of a half share Without further 
; payment A then brought a suit on l5lli September, 
i 1928, against //' for the tt\:o\tiiy of R‘<. 795-14 0, which 
• was the amount he luul p.dJ in excess for the value of 
the half share, and Ks. 280 as interest thereon. 

Held, that the filing of wiitten st.iteiuent by R claim- 
; ing that he was entitled to a half share in the propeity 
■ was not sufficient to stait limitation running. Tlie ques- 
tion wliether there had becMi a failuie of consideration 
; because IV had no complete title dt-pended on whether 
the sale was made for legal necessity or not, and that 
point was not dei i led until tlie suit w'as decided. The 
suit was not therefore l)aired by limitation. 

//eld, fill t her, \\vdi it was nc^t necessary to consider 
whether limitation would run from the date of the 
decision in the fust Couit or fiom the dale of decisiort 
in the appellate Couit. ((Jase-law discussed.) 
{Fo^lo k, A.J.C.) AMHVDvSrc WaMAN KAO. 30 
N L R. 133 = 6 R N. 181 = 148 I 0. 480 = A.I.R. 1934t 
Nag. 16. 

Arts 116, 111 and %Z—I^egistei ed sale — Por- 
tion of purchase mniey rdanrd by vendee — Contract of 
indemnity — Starting point of hniitatton . 

Where, under s regidertcl deed of sale, the vendee, 
with whom a portion of the purchase-money had been 
left, had enteied into an express contract to indemnify 
his vendor, the comhhied eftect of Art. 116, read with 
Alt. 83 of the limitation Act gives a period of six years 
for instituting a suit, time running from the dale 
W'hen the plaintiffs weie actually damnified. It is gov- 
erned not by Alt. Ill but by Art. 1 16, the terminus a 
quo is not the date of the exricution of ti;o sale-deed but 
the date on wdii h the contract is deemed to have been 
broken, this date being either when there w'as a 
repudiation of the liability under it or when the contract 
had become impossible of performance on account of 
the vendor’.s debt having been satisfied. 2 L. 3l6; 55 B.* 
565; 8 ]*at. 860, Foil, {eiidixon and Bkidcs JJ,') 
ardul Qadir zc Mr. Bilas Kaur. 14 Lah 646 = 
1441.0. 362 = 1 R. 1933 Lah. 469 = 31 P.L.R. 734 = 
A.I.R. 1933 Lah. 793. 

Alt. Scope — Successive causes of action. 

The notion of continuing or successive causes of action 
is not entirely foreign to the Limitation Act as wall 
appear from S. 23 and Art. 116 and where therefore a 
party has recurring or successive causes of action whe- 
ther under the terms of contract or by operation of law*, 
each cause of action will give a fresh start to the period 
of limitation and the mere fact that party has not 
availed himself of the earlier cause of action, will not 
prevent him from availing himself of a later one. 
{Maepherson and Fazl AH, JJ.) MUKHDEO SlNGH 
z/. Harakh Narayan Singh. 11 Pat. 112 = I.R. 
1931 Pat. 466 = 134 I.O. 609 = 12 Pat. L.T. 765 = A. 
I.B. 1931 Pat. 285. 
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LIMITATION ACT (1908), Art. 116. 

^Art. HQ—Sohs impugning sale-deed by father — 

Trial Court granting them decree followed by delivery 
of possession — Decree affirmed on appeal — Suit by vendee 
tot refund of price — Limitation — Starting point, 

Wheie the sons impugned the sale-deed executed by 
their father on the ground that the property which it 
purported to convey belonged to the joint family and 
that there was no legal necessity for the alienation, and 
the suit was decreed by the trial Court and delivery of 
possession was taken by the sons, a suit by the vendee 
for refund of price and damages based on the covenant 
of title in the sale deed is governed by Art. 116 and the 
time runs from the date of the decree of the trial Couit. 
The pldintiff^s cause of action was complete when the 
trial Court found that the vendor had no power to sell 
and the vendee was dispossessed. Sub^equent affirmance 
of the deciec of the trial Court on appeal cannot give 
a fresh starting point. {Niamatullah and Allsop, //.) 
Tawahar Ram z/, JHINGURI Lal. 68 All. 90=156 
i.O. 177 = 7 E. A. 1052 = 1935 /i. W R. 768 = 1935 A. 
L.J. 929 = A I.R. 1935 All. 786. 

—Art. 116 — Suit for refund of purchase money — 

Registered deed of sale— Coven int for title— Breach of 
— Starting point. 

A suit for refund of the purchase-money paid under a 
registered instrument on the ground that the vendor had 
no title and there was no consideration is governed by 
Art. 116 and time begins to run only from the date when 
it is found that the vendor had no title or the purchaser 
is dispossessed of the property in consequence^ thereof. 
It is not governed by Art. 62 or Art. 97. 4 d B. 955; 
b Fat. 432 and 118 I.C. 203, Foil. {Haveltvala, A-J. 
Cf) CHANDRA WATIB^Iz/. VaLABDAS. 25 S.L.B. 
173 = LR. 1931 Sind 108 = 133 I 0. 76=A.I.B. 1931 
Sind 141. 

Arts. 116 and 120 — Suit under S, 68, T . P. 

t — Moetgago! lonng propeity in litigation — Suit for 
personal decree — Starting point, 

A suit under S. 68 of the T. P. Act for a personal 
decree against the mortgagor, on the ground that the 
security was lost as the result ot a litigation between the 
mortgagor and a third party, is governed by Art. 116 or 
120 and the period conimentes {i,e,, the cause of action 
arises) at the time wlnn the moitgagor loses the property 
and not when the mortgigee comes to know of such 
loss. {Snvasiava and Zta-ul-flassan, JJ.) SH,\MBHU 

Dat zc Shiam Narain. 7RO. 126 = 151 I.C. 448 
= 11 O.W.N. 1198 = A.I.R. 1934 Oiidh 415. 

Arts. 116 and 111 — Vendor and purchaser — 

Amount kept with vendee to pay previousmortgage— 
Surplus tv be paid to vendor— Claim for surplus— 
Ij nutation — Starting point of. 

Where out of Hie sale consideration a certain sum is 
left with the vendee, for payment to the vendo’‘*s mort- 
gagee in ^atisfaclion of his mortgage wdth a stipulation 
that if any surplus be ItU in the hands of the vendee 
after the redemption of the property the same be 
returned to the vendors.' The seller’s right to refund 
would arise only when would be found that after 
satisfying the prior charge '.some money still remained in 
the hands of the vendee. Fefore that point is decided 
the vendor has no right 4if ‘^nit against the vendee. 
Art. Ill is not applicable tQ the case but Art. 116 is 
applicable and the period \iould commence from the 
date of the breach, i wheiei for the first time in the 
suit instituted by the vendee lor redemption the Court 
of first instance would find tn.iTV than the 

amount left with the vender w Case-law discus- 
sed. {Smith and Rachhpal .S'//, //.) BaIJNATH v, 

PaRMESHWari Oayal. 6 rff682 = 149 1.0. 629= 
11 O.W.N. 691 = A.I.R. 1934 OfUdh 240. 


LIMITATION ACT (1908), Art. 116. 

Art. Vendor and purchaser — Breach of 

covenant — Suit to recover unpaid purchase money — 
Limitation. 

Where the vendee failed to pay the balance of the 
consideration left with him to the creditors of the ven- 
dor w'ithin a reasonable time and thereupon the vendor 
sued for the recovery of the unpaid purchase money as 
specified in the registered sale-deed. 

f/eldt ,that the suit was governed by Art. 116 and not 
Art. 111. 

Held further,, that the plaintiff was damnified because 
interest was mounting upon his debts and that he had 
therefore a cause of action to sue for the recovery of 
the money. {Sen and Bennett //•) Makund Lal v, 
BholaRai. I.R. 1931 All. 430 (2)=131 1.0.686 
(2) = 1931 A.L.J. 985 = A.I.R. 1931 All. 419. 

■ Art. 116 — Vendor and purchaser — B teach of 
covenant of title — Suit for damages — Starting point — 
Date of sale or dispossession. 

In a suit for damages for breach of convenant of title 
contained in a legivteied deed, in a case in which the 
vendee has been put in possession of the property by 
the vendor and the sale is void ab imtio as against the 
rightful owner, the starting point of limitation under 
Art. 116 of the Limitation Act is the date of disposses- 
sion of the vendee by the rightful owner and not the 
date of sale. {Jackson, 0,J,C-t Subhedar and Niyogit 
A./.Cs.) Kashi Rao z/. Zabu. 28 N.L.R. 31 = 136 
I.O. 225 = I.R. 1932 Nag. 17 = 14 N.L.J. 125 = A. .1. 
R. 1932 Nag. 6 (F.B 

[D. 30 N.L.R. 138(140).] 

— - -Art. 116 — Vendor and purchaser — Contract ex- 
pressed tn — Personal remedy — Suit for. 

If the vendee’s promise to pay the purchase money is 
set out in the registered conveyance which is accepted by 
him, the contract between the parties can be regarded 
as embodied in the conveyance, even though it is not 
actually executed by the vendee. The plaintiff’s right to 
a personal decree on the failure of the defendant to pay 
the balance of consideration in such a case is governed 
by Art. Il6. {Carr and Cunliffe, //,) RaM RaGU- 
BHiR Lal V . THE ITnited refineries (Burma). 
Ltd. 9 Bang. 66 = I.R. 1931 Bang. 305 = 134 I.O. 
737=A.I.R. 1931 Rang. 139. 

[Affirmed ll R. 180 = 60 I.A. 183 (P.C.), (varied 
on another point). R. 10 Luck. 26 (34). Rol. 1934 
R. 227 (228)]. 

— '■■■" A rt. 116 — Vendor and purchaser — Covenant to 
pay moitgage-debt — Default — Vendor's light to indem- 
nity. Art. 116 Applies. See LIMITATION ACT, ART. 
113. 60 Cal. 761= A.I.B. 1933 Cal 641. 

Art 116 — Vendor and purchaser — Implied 

covenants. 

Art. Il6 is applicable to all breaches of covenants, 
express or implied, for title incorporated in registered 
Instruments. 45 Bom. 955; 49 Bom. 596; 52 All. 604, 
55 Bom. 565, Foil. {Jackson, O.J.C., Subhedar and 
Niyogi, A.JCs.) Kashi Rao v . Zabu. 28 N.L.R. 31 
= 138 I.C. 225 = I.B. 1932 Nag. 17 = 14 N.L J. 125= 
AIR. 1932 Nag. 6 (P.B.). 

Arts. 116, 61 and 83— -Vendor and purchaser- 

purchaser directed to pay off incumbrances---Default — 
Suit against purchaser — Starting point of limitation — 
Suit governed by Art. 116 read with Art. 83 or Art. 61. 
See Limitation Act, arts. 83, 61 and 116. 14 Lab. 
380=A.I,B. 1933 Lab. 109. 

—Art. 116— -Vendor and purchaserSale declar- 
ed void—Suit for refund of purchase money-starting 
point of limitation. 
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JJMITATION ACT C1908), Alt. 116. | 

Where a sale was declared to be null and void by the ; 
Court and the vendee sued to recover the purchase price i 
and relied on an express covenant in the sale deed, | 

Held, that the suit was governed by Art. 116 and i 
time commenced to run from the date when the sale was | 
declared void by the trial Court and not from the date 
when such decision w'as affirmed in appeal. {Coldstream 
and Bhtde, //J CHUNI LaL HARI CHAND. 6 R. 
I*. 602 (2) = 148 I.O. 825 = 36 P.L.R. 179 = A.I.R. 
1934 Lah. 305 C2). 

Art. 116 — Vendor and purchaser — Sint for un- 
paid purchase-money from vendee — Agreement to pay 
third person by vendee — Starting point. 

A suit to lecover the amount of unpaid purchase- 
money from the vendee, which he had agreed to pay 
under the terms of a registered sale-deed to a creditor of 
the vendor, from whom it was recovered by the creditor, 
is governed by Art. 116 and the cause of action arises on 
the date when the vendor suffered loss or when the 
agreement of the vendee became impossible of perfor- 
mance by reason of payment made by the vendor. 8 
Pat. 860; 2 Lah. 316; 26 Cal. 241; 49 All. 603, Foil.; 34 
All. 429, Not foil. {Patkar, J.) AMMANIBAI v. AN- 
ANT NaRayan. I.R. 1931 Bom. 379 = 133 1.0.267 
= 33 Bom.L.R. 1S6=A.I.R. 1931 Bom. 365. 

Art. 117 — 'Date of the judgment' — Appeal in \ 

foreign court against judgment of trial court — Starting 
point of limitation for suit. 

If in an action in a P'oreign State an appeal is pre- 
ferred from the judgment of the trial court and is 
dismissed, for the purpose of a suit brought in British 
India to enforce the foreign judgment, time begins to run 
from the date of the judgment of the Court ot first 
instance and not that of the appellate Court. {Stone, 
J.') BAIJNATH KaRNANI Vallabhadas Damani. 
I.R. 1932 Mad. 609 = 138 I.O. 648 = 36 L. W. 763 = 
A.I.R. 1932 Mad. 661=^62 M.L.J. 666. 

——Art. 117 — Inapplicability — Suit on call order 
passed by liquidation Court in Baroda. 

An order made by a liquidation Court is not a decree 
though it is enforceable in the same manner as if it was 
a decree. Theiofore a suit on a call order passed by a 
liquidation Court in Baroda is not a suit on a foreign 
judgment and is therefore governed by Art. 120, and 
not by Art, 117. 8 Bom. H. C. R 200, Not Foil. 

{Addison and Din Mohammad ^ J Jf) MODERN CHEMI- 
CAL WORKS, Ltd., Baroda v. Manmohan Nat/i 
DAK. 17 Lah. 341 = 160 I.C. 346 = 8 R.L. 528 = 38 
P.L.R. 662 = A.I.R. 1935 Lah. 975. 

[On appeal from A.I.R. 1936 Lah. 563.] 

— Art. 117 — Order by foreign Court authorizing 

liquidators to file suits agiiust contributories residing 
outside jurisdiction — Suit by liquidators. 

Where the Baroda Court passed an order calling upon 
the contributories to pay Rs. 20 per share, and a date 
was fixed for the payment of the call money and the 
liquidators were authorized by the Court to file suits 
against contributories residing outside the jurisdiction of 
the Baroda State. 

Held, that it was a foreign judgment, and a suit 
against a contributory outside the State was governed by 
Art. 117. {Agha Haidar, /.) MODERN CHEMICAL 
WORKS, LTD. V. Manmohan Nath Dar. A.I.B. 
1936 Lah. 553. 

^Art. \yi—Sutt on foreign judgment— Judg- 
ment of trial Court— Appeal from— Dismissal of— 
Starting point — Original or appellate decree. 

Where in a Foreign State there is a suit and in that 
suit a judgment is given and from that judgment, appeal 
is made, which appeal is dismissed, the “judgment in 
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LIMITATION ACT (1908), Art. 120. 

that suit” is the judgment of the appellate Court for the 
purpose of Art. 1J7 and not the judgment of the Court 
of first instance. The test of finality is the treatment 
of the judgment by the foreign tribunal as a res judicata 
and as the decree of the first Court which is taken on 
' appeal to the appellate Court is not res judicata but 
j on the other hand its finality is destroyed by the appeal, 
the judgment of the appellate Court alone is the final 
and the only decree for purposes of execution. Nouvion 
V. Freeman, 15 A C. J; 8 Cal. 218 (F.B.); 13 Cal. 13; 
39 Cal. 925; 24 Cal. 616 (P.C.); 45 Cal. 442 (P.C.); 6l 
M L.J. 420 (P.C.). Ref.; 62 M.L.J. 566 Reversed. {Bea- 
sley, C.J. and Bard swell, /.) BaIJNATH KARNANI v, 
i Vallabhadass Damani. 66 Mad. 951 = 6 I.R. (Mad.) 

21 = 144 I.C. 853=1933 M.W.N. 453 = 38 L.W. 36 
1 =A.1.R. 1933 Mad. 611 = 65 M.L.J. B72. 

I Art. 118 — Applicability — Suit by Hindu widow 

to recover possession of deceased husband's estate. 

A suit by a Hindu widow to recover possession of the 
estate of her deceased husband from t)ie defendant who 
claimed to be the adopted son of the deceased is not 
governed by Ait. 118 and is in time if brought with- 
in twelve years from the death of the husband. 48 Bom. 
411, Foil. (Sir John Wallis.') PADMALAV ACHARIYA 
V. Fakira Debya. 63 C.L.J. 292 = 8 O.W.N. 700 = 
36 O.W.N. 465 = 1931 M,W.N.661 = I.R. 1931 P.C, 
, 160=131 I.O. 768 -S3 Bom.LR. 904 = 12 PatL.T. 
663 = 33 L.W. 477=A.I.R. 1931 P.C. 84 = 60 M.L.J. 
619 (P.C.). 

Art. 118 — Starting point under. 

Where tbe plaintiff had no knowledge of the doeci of 
adoption of 1917 until the date when the gift was mutat- 
ed in 1925, the period of six years should count from the 
latter date. {Hilton, J.) CHIRAOH DIN v. MEHTAB. 
16Lah. 645 = 1491.0. 986 = 6 R.L. 776 = 36 P.L.R, 
316=A.I.R. 1934 Lah. 274 (2). 

Arts. 119 and 141— Suit for declaration of 

validity of adoption — Suit by adoptee for possession on 
death of Hindu female — Limitation applicable. 

A suit under S. 42, Specific Relief Act, for a declara- 
tory decree that an adoption is valid or did take place is 
governed by Art. 119; but the article applicable to a suit 
by an adoptee for possession of immovable property on 
the death of Hindu female who was in possession as the 
adopted mother under an agreement is .iVit. 141, even if 
it is necessary to decide in the suit whether an adoption 
was or was not valid. (Case-law leferred.) {Baker and 
Wadta, //.) BHAGIRTHIHAI v. APPA DADA. 58 

Bom. 280=149 I.C 674 = 6 R.B. 389 = 36 Bom.L.R. 
186= A.I.R. 1934 Bom. 110. 

-Art. 120. 

Accounts. 

Applicability. 

Assignment. 

Attachment of property. 

Charge. 

Claim to office. 

Company. 

Compromise. 

Construction. 

Continuing wrong. 

Co-owners. 

Co-sharers. See Co-own ers. 

Costs. 

Declaratory suit. 

Ejectment. 

Emoluments. 

Government act. 

Hindu joint family. 

Injunction. 
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limitation act (1908), Art. 120— Accounts. 

Land acquisition. 

Landlord and tenant. 

Mesne profits. Ses Co-owner and Hindu i 

JOINT FAMILY. i 

Mortgagor and mortgagee. 

Movable property. 

Partnership. 

Possession. 

Profits. 

Eecord-of-rights 

Rectification. 

Refund. 

Religious endowment. 

Revenue records. See Record-of righis. 

Reversioner. 

Sale. 

Setting aside alienation. 

Setting aside decree. 

Setting aside order. 

Starting point of limitation. 

Suit for compensation. See Compromise and 
Sale. 

Suit for conveyance. 

Trust. 

Miscellaneous. 

Accounts. 

See also CO-OWNERS AND J*ARTNERSHIP, t/iffa. 

Art, 120 — Accouuts — Claim at^avisl it ustee. 

The article applicable to an equitable claim against a 
trustee, liable to account, for an account and ascertain 
ment of what may be due, is Art. 120 and not Art. 62, 
and limitation does not begin to lun until the “right to 
sue” accrues, t e., until there is an accrual of the right 
asserted in the i-uit and its infringement or at least a 
clear and unequivocal threat to infiinge that light by 
the defendant. Consequently the plea of limitation fails 
when the defendant is unable to specify the particular I 
date at which the claim to an account w'as denied by him. | 
U I. A. 59 and 59 M L.J. 621 (P.C.), Foil. {{Lonl Than | 
kerton ) Annam alai Chk'itiar v, Muthukaruppa j 
Chetiiar. 58 I.A. 1-8 Bang. 646^-35 C.W.N. I 
145-33 L.W. 30 --54 C.L J. 176-1931 M W.N. | 
137 = - 33 Bom.L R. 168 - 1 R. 1931 P C. 65 - 130 I 0. j 
609 = A.IR. 1931 P.O. 9-60 M L.J. 1 (PC.). 

[R. 63 JVI.L.I.232 (224). Rel. 62 Cal. (120) 124.]. i 
— — — Art. 120 — Account.s — Pei son dealing with fund 
as executor — Suit against for account.s — Limitation. See 
Succession Act, S. 303. A.I.R. 1936 Cal. 511. 

Applicability. 

-Art. 120 — Apphtalnlity. 

Art. 120 being a lesidiiaiy article, will not apply if 
there is any other provision in the Act applicable to the 
case. i8hdt\ /.) JJASHESllAR DaS re DlWAN 
CUANi). 6 LR. (Lab.) 287-146 I.C. 939 = 34 P.L 
R. 1085 -A.I.R- 1933 Lah. 615. 

-Art. 120 — Applicability^ 

Alt. 120 i.s a residuary article and cannot be applied 
when there is a specific article applicable. 49 Cal. 886, 
Ref. (^Addison and Agha //aidar, //.) MlLKHA 
Singh z/. Fazal Din. 6 IR. (Lah.) 74 = 145 I.C. 
186 --34 P.LR. 96 -A.I.R. 1933 Lah. 681. 

Art. 120 — Applicability — Application for revo- 
cation of probate. 

Quaere. — Whether an application for revocation of 
probate is governed by Art. 120.? {Mukerji and Mitter^ 
yj.) IIaimahvii Mura v. Kunja Mohan Das. 
136 I.C. 282 = 1 R. 1932 Cal. 90 = 36 C.W.N. 387 = 
A.LR. 1931 Cal. 713. 

—Art. 120 — Applicability — Claim by administrator 

against debtor of estate of deceased — Limitation — 


LIMITATION ACT (1908), Art. 120— Applicabi- 
lity. 

Starting point. See LIMITATION ACT, ARTS. 62 AN :) 
120. 62 Cal. 120. 

Art. —Applicability — Indemnity — Sale of 

I property subject to charge^Swt to enforce implied right 
I of indemnity —Article applicable. 

j Where some of the properties furnished as security 
I under a bond executed as a condition for stay of execu* 

I tion were .sold in execution of another decree subject to 
j the charge, and on the failure of the purchaser to pay- 
I off the charge, the owner of the propeities brought a 
j suit in effect praying for a declaration of his right to 
! indemnity and for its enforcement by the sale of the 
i property. 

I that it was not necessary for the plaintiff to 

I pray specifically for a declaration which was involved in 
[ the piayer for sale of the property, that the main relief 
I was the enforcement of the charge and that the suit w'as 
' governed by Art. 132 and not Art. 120. (^Madhavan 
! Natr and Jackson, JJ.) RAMA RaYANJMGAR v, 

: Venkatalingam Nayanim Hahadur 67 Mad. 

' 218 = 149 1 C. 379 - 6 E M. 642 - 1933 M. W.N. 486 
j =38 L.W. 818 = A.I.E. 1934 Mad. 1 = 66 M.L.J. 4. 

j ‘Art. 120 — Applicability — Mortgagee undteiak- 

j mg to discharge prior dtbt— Default — Moitgagor pay- 
i mg debt and suing for recoi'try. 

j The mortgagors left certain moneys with the mort- 
' gagee for payment to the prior creditors as mortgagors. 

I The mortgagees did not pay that sum. The mortgagors 
I being threatened by their creditors with a suit were for- 
ced to pay the money and they subsequently sued to 
I recover the amount with interest by way of damages 
I from the mortgagees. The date of the mortgage was 
1 June 11, 1921, and the payments were made by the 
’ mortgagors on June 12, 1922 and June 14, 1923, The 
suit was bi ought on June 14. 1927. 

Held, that the payment was made by the mortgagors 
for Ihem'-tlves and not for the mortgagees and that 
Art. 61 of the I.imilation Act did not apply. 

Utld further, that the suit was governei isy the resi- 
duary Art. 120 and that the suit was in .ABiC whether 
the cause of action acciued on the date of mortgage 
or on ‘ho dale when the mortgagor discharged the 
debt. {Young and Fullan, J /.) ZaitUN AhfeR v. 
Sat ram Singh. 53 All. 762=I.R. 1931 All. 727 = 
1331.0.615 = 1931 A.L.J. 533 = A.I.R. 1931 All, 
649 (2). 

Art 120 — Applicability — Plaintiffs wrongly 

paying defendants to redeem mortgage — Thiid person 
obtaining foreclosuie decree — Plaintiff paying him to 
redeem moitgage — Suit to recover money wiongly paid 
to defendants. See LIMITATION ACT, ART. 97. 1935 
O.W.N. 649 = A.I.R. 1935 Oudh 378. 

Art. 120 — Applicability — Subscription collected 

for construction of bridge — Suit by District Board 
against Collector — Starting point of limitation. 

The defendant promised to pay to the plaintiff a 
District Board, a certain amount by way of personal 
contribution for the purpose of constructing a bridge over 
a river and he also collected subscriptions for the same 
purpose. The District Board sued through its President 
to recover from the defendant both the amounts. The 
j evidence in the case showed that the construction of the 
bridge could not have been begun earlier than 1923 and 
the suit was instituted on 5th September 1625. The 
lower Court decreed the suit in respect of the personal 
contribution but held that the claim as regards the sub- 
scription collected was barred by limitation. 

Held, in appeal, that the claim in respect of the 
subscription amount was not barred by limitation, Art. 
120 and not Art. 62 of the Limitation Act being appli- 
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LIMITATION ACT (1908), Art. 120 -Assignment. 

cable. The subscription became payable only when 
definite steps had been taken towards the construction of 
the bridge. {Madhavan Nair, /.) THE DISTRICT 
liOARD OF RAMNAD V. MAHOMED IBRAHIM SAHIB. 

I. R. 1933 Mad. 305-143 10.496 = 1933 M.W.N. 
368 = 37 L.W. 631 = A.I.R. 1933 Mad. 624=64 M.L. 

J. 674. 

Art. 120— Applicability— Suit for money spent 

in litigation on behalf of estate — l^imitation. See LiM. 

act, Arts. 6i, 83 and 120. A.I.R. 1935 Mad 694. 
Assignment. 

Arts. 120 and 62 — Assignment — Assignment of 

mot t gage bond which had been paid^Suit against 
assii^iior by assignee. 

A member of a Hindu family had assigned to him a 
mortgage bond by the karta of the family at the parti- 
tion which took place in 1929. Tlie moitgage bond was | 
however repaid in fact in 1922. An action being brought 
by the member on the mortgage with an alternative 
claim for a money decree against the harta if he had 
received the money, 

I/eld, that this being merely a case of conversion by | 
the karta or a case whcie having held the money for j 
many years fiom the date of the partition, he must be 
said to hold it in trust for the plaintiff in which event 
Art. 120 would apply atul not Art. 62. {M^ort, J.) 
NARSiNtiH PANDE V. MATHURANATH ]*ANDE. 166 
1.0. 887 = 8 R.P. 33=A.I.R. 1936 Pat. 169. 
Attachment of property. 

Arts. 120 and 11 — Attachment of property'— 

Suit attsutg out of objection to attachment before iitdg- 
ment. 

Although the provisions of rules 58 to 63, O. 21, C.P. 
Code, may be applied to claims or objections made in 
attachment before judgment, no period of limitation is 
presciibed by R. 63. O. 21, and the Rule in Ait. 11 of 
the Schedule to the Limitation Act is exptessly limited 
to claims or objections made to the attachment of pro- 
perty attached in execution of a deciee. No special 
provision is made for suits of thi^ nature ailsing out of 
objections toaUaihment before judgment so that Art. 
120, Limitation Act, mu'-t be hckl to apply to .'-uch suits, 
{^Fazl Ah and James, JJ.^ MT. BabBAL KumaRI 
JAYASWAI.IN V. MULCHAND MARWAKI. 162 I.C 
297 = 7 R.P. 187 = 16 Pal.L.T . 304 = A.I.R 1934 Pat. 
580. 

Charge. 

Art. 120— Charge— Suit to enfoice charge on 

immovable property — Suit under S. I7l B.T. Ait. 
Art. 132 applies, not Art. 6l, 91, or 120. See LlM. 
ACT, ART. 132. 36 C.W.N. 678 -A.I.R. 1931 Cal. 

493. 

Claim to ofilce. 

Art. 120 — Claim to offence — Right to hereditary 

office. 

A claim to a hereditary office (religious) is governed 
by Art 124 and not Ait. 120. {Madhavan Nait , J.) 
Muthukumaraswami PILLAI V. SURBARAYA 
PILLAI. IR. 1931 Mad. 705 = 133 I.C. 193-1931 
M.W.N. 8 = A.I.R 1931 Mad. 505. 

Art 12Q— Claim to office— Suit for possession 

of non-hereditary office — Art. 120 applies. 

Suits to recover possession of an office^ which is not 
hereditary aie governed by Art. 120, liimitation Act. 
1926 Mad. 10 12, Ref. (PValsh and Varadachartar, //.) ^ 
RAJAGOPALA NAIDU V, RaMASURRAMANIA AYYAR. I 

1936 M.W.N. 603= A.I.R, 1936 Mad. 449. I 

Arts. 120 and 124, Expln.— to ofilce— 

Explanation to Art. \2^ lays down only general rule 


LIMITATION ACT (1908), Art. 120-Ooinpromise. 

for determining questions of possession tn respect of 
ofiices — Applicability to cases governed ay Art, 120 for 
reivvety et possession of office. 

The explanation in Col. 3, Art. 124, Limitation Act, 
only lay.s down a general rule for determining the ques- 
tion of possession in respect of offices and is applicable 
to cases governed by Ait, 120 whenever the claim is in 
substance one to lecoveiy of possession of an office. 
Wheie in a suit to recovci pos.>e‘-sion of the temples in 
the villages and the properties endowed to them, against 
the defendant who was m possession and management of 
the temples aiifl the piopeiiit’s, the defendant set up a 
right in himself and i laiim d them adversely to the 
villagers. 

Held, that ihe deftiulaiU was in posses.sion of an 
office, wilhin the meaning of the explanation in Col. 3 
Art. 124 Limitation Act, and that the cfiice not being 
a hereditaiy one, the suit wasg(;veiiud by Art. 320, 
Umitatioii Act. (H'afsh and V aradaehariar , J J.) 
RAJAGOPALA NAIDU Z'. RaI^I A.SUBRAMANIA AYYAR. 

1935 M.W.N. 603 = A.I.R. 1936 Mad. 449. 
Company. 

Alt. 120— Ccn/piiny — Call order by Barcda 

Liquidation Court — Suit for money due for call based 
on order. 

A call order was pas'-ed by a liquidation Court in 
Baroda authorizing luiuiclators to institute suits to 
recover sums due from persons living outside the juris- 
diction of Baroila ('omt. A suit was filed for recovery 
of money due for the call and w'as based on the order. 
The plaint was in the foim of an ordinary action, 

//eld, that the suit was governed by Art. 120. 70 
P.R. 1903, Rel. on. (Addison and Dm Mohammad, 
jj.) Modern chemical Works, L'id., Baroda 
V. Manmohan Nath Dak. 17 Lah. 341 = 160 I.C. 
346-8 R.L. 628 = 38 PL.R. 662 -A.I.R. 1936 Lah. 
975. \_On appeal from A I.R. 1936 Lab. 653]. 

Art. 120 — Company — Declaratory mit — Right 

to skates in company — Starting point of limitation. 

Where a ("oinpany i ejected the request of the plaintiff 
to have his name entered along with that of his son as 
the owner of certain shares in June l9l8, a .suit brought 
by the plaintiff for cleclaiation of his title thereto in 
June 1924 is in time, though the shares might have 
been purchased in I9l4. (Raikar and Baker, JJ.') 
Dharwar Bank, Ltd. Mahomed Havat. I.R, 
1931 Bom 353-133 1.0.241 = 33 Bom.L R. 260 = 
A.I R. 1931 B.om. 269. 

Alt. 120 — Company — Right to sue — Misfeasance 

of Dir et tor 5 of Companies. 

A right to sue for mit^ feasance of directors of com- 
panies arises from the date of misfeasance and is gov- 
erned by Art. 36 or Art. 120. (Rnmesam and Cornish, 
JJ.) Nakasimha Ayyangar V. Official Assignee 
OF Madras. 54 Mad. 163 = I.R. 1931 Mad. 61 = 
128 1.0.477=1930 M.W.N. 966 = 32 L.W. 655 = 
A.I.R. 1931 Mad. 68 = 60 M.L.J. 280. 

Art. 120 — Company — Suit by liquidator for 

unpaid calls from .share -holders — J imitation — Starting 
point. See COMPANIES ACT, S. l56. A.I.R. 1936 
Lab. 335. 

Compromise. 

Art. 120 — Comptomise — Compromise decree — 

Suit for compensation based on contract governed by 
Art. 115 and not Art. l20. LIMITATION ACT, 
Art. 1 15. 12 Pat. 792. 

Art* 120 — Compromise —Suit for compensation 

for breach of terms in compromise — Art. 115 applies, 
not Art. 36 or 120 — Even if compromise is merged in 
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LIMITATION ACT (1908), Art. 120— Oonstruction LIMITATION ACT (1908), Art. 120— Co-owners. 

115, 36 AND 


decree. See LIMITATION ACT, ARTS, 

120. A.I.R. 1934 Pat. 7. 

Construction. | 

—Art. 120 — Cmst ruction — ‘ Right to sue * — I 
Meaning, \ 

The expres^ion “right to sue’’ in Art. 120 means the | 
right to bring the particular suit with reference to which j 
the plea of limitation is raised. i^Sir George Lowndes?) \ 
(iOBINDA N AKA VAN SiNGH V, SHAM LAL SINGH. : 
58I.A. 126-63 C.LJ. 333-36 C.W.N. 621 = 1931 
M.W.N. 436 = 33 L W. 707=68 Cal. 1187 = I.R. 1931 
P.0. 146=1311.0. 753 = 38 Bom.L.R. 885-A.I.R. . 
1931 P.O. 89 = 61 M.L.J. 9tP.O.). 

'Art. 120 — Construction — Right to sue*' — j 

Pledge for money advanced — Suit on — Ltmitation ■. 

— Starting point. 

In the case of a pledge to secure moneys advanced as ; 
loans, a suit on the security is governed by Art. 120 and i 
a suit filed more than six years aiter the date of the : 
pledge will be barred by limitation. 'I'he right to sue on ' 
the security in rlefault of payment is simultaneous with ' 
the right to sue on the loan. 'I’here cannot be one j 
terminus a quo foi the right to sue on the debt and ' 
another for the right to sell the pledged property. . 
(JVadia,J.) PERCY F. FlSHKK 7'. ARDESHIR. 166 i 
I.O. 531 = 7 R.B. 515 = 37 Bom.L.R. 165=A.I.R. 
1936 Bom. 213. 

.. — A.rt. 120 — Construction — Right to sue — Starting 
point. 

The interpretation to the placed upon the expression 
‘ when the right to sue accrues’^ in Art. 120 to a Urge l 
extent depends on the paiticular facts of the cas>e to | 
which the article is to be applied on the relief sought, i 
A.I.R. 1931 Lah. 238 and A.f.K. 1932 Mad. 589, Ref. j 
(Bhtde, J.) Mahomed Umar v. Mahomed Ibra- ! 
HIM. I.B 1933 Lah. 379 =143 I.C, 725 = 34 P.LR. 1 
598 = A.LR. 1933 Lah, 270. ! 

Continuing wrong. ' 

See also CO- OWNERS, supra. j 

■ ■ "Art. 120 — Continuing 'lorong — Interference \ 
with right of worship — Recurring time limit. I 

In a suit alleging interference with the plaintiff's ' 

right of worship on a holy hill and claiming relief by i 
way of injunction and declaration in lespect of charans | 
or foot-prints of saints which the defendants had remo- | 
ved and replaced by charans of a different type abhor- 
rent to the plaintiffs, 

Held^ that the suit was not barretl by Art, 120 as the 
act complained of was a continuing wrong and that 
under S. 23 of the Act a fresh period began to run at 
every moment of the day on which the wrong continued. 
{Sir John Wallin, J.) IIUKUM CHAND v. MaHARAJ 
Bahadur Singh. 60 I.A. 313=12 Pat. 681=35 
Bom.L.R. 990 = 58 O.L.J. 56 = 14 Pat. L.T. 652=38 
L.W. 306 = 1933 M.W.N. 883 = 1934 A.L.J. 1325= 
I.R. 1933 P.O. 187=144 I.C. 346 = 37 O.W.N. 1021 
= A.I.R. 1933 P.O. 193 = 65 M.L.J, 163 (P.O.). 
Co-owners. 

See also PARTNERSHIP, Infra. 

‘Art. 120 — Co owners — Claim for mesne profits. 

In 1923, the plaintiff obtained a decree against the 
defendants for partition of her share of the joint proper- 
ties and mesne profits. In 1930, the plaintiff brought a 
second suit for mesne profits of seven years from 1923 
to 1930. No partition had been effected between the 
parties in spite of the decree of 1923. It was contended 
that the suit was governed by Art. 109 or 62 and so only 
three years’ profits could be claimed. 

Ueld^ (i) the possession of the defendants until actual 
partition was effected was that of co-owner and as such 


the profits could not be said to have been “wrongfully 
received by the defendants” within the meaning of 
Art. 109; (») as the rents and profits w^ere in respect of 
undivided lands, none of the co owners being entitled to 
any specific part, the rents received by the appellant can- 
not be consideied to be money payable by him to the 
respondents as money leceived fur their use within the 
meaning of Art. 62; (///) that Art. 120 applied; the 
claim could be allowed for a period of six years prior to 
suit. 37 M. 381, Foil. i/Ieald and Sen^ //.) MaUNG 
po Nyun V . M\ Saw Tin. I.R. 1931 Rang. 143= 
131 1.C. 611= A.I.R. 1931 Rang. 150. 

—Art, 120 — Co-owners — Co-skarer — Suit for 

declaration — Ouster from possession. 

A suit by a co-sharer in possession for a declaration 
that this defendant is not a co sharer is not barred, if 
brought within six years from an attempt to oust him 
from possession. Limitation does not begin to run 
from the date when the defendant’s name was entered in 
the revenue records. (JIol i stream and fohnstone^ JJ.) 
Paras Ram?;. Chetan Das. 135 I.C. 601 = I.R. 
1932 Lah. 101 = 32 P.L.R. 731 = A.I.R. 1932 Lah. 81. 

■ ' 'Art. 120 — Co-ozvners — Co sharers — Suit for 
share of rents. 

A suit by one co-sharer against another co-sharer (who 
is in exclusive pos.se'>sion of the joint property) for his 
share of the rents of the joint property is governed not 
by Art. 109, but by Art. 120. 45 M. 648 (F.B.). Foil. 
(^Shadt Laly C.J. and Abdul QadiryJ.) KiDAR NatH 
z/. SHIV Dayal. 147 1.0. 909 = 6 R.L. 474 = 36 P.L. 
R. 208 = A.I.R. 1933 Lah. 951. 

- "A rt. 120 — Co-owners — - Co-sharers • — Village 

Shamilat — Exclusive possession taken by one set of co- 
sharers and diverted purpose other than the ordinary 
one —Suit by the other set of co-sharers to restrain. 

The property in dispute was a portion of the village 
Shamilat, owned by the proprietary body of which the 
plaintiffs and the defendants were members. It had 
been set apart for use for a specific purpose and both the 
plaintiffs and the defendants had an equal right to use it 
for that purpose. Subsequently the defendants took 
exclusive possession of the disputed property ami diverted 
it to a purpose other than the one for which it had been 
set apart. They set up their own exclusive ownership of 
area in question and denied its character as joint pro- 
perty of the parties. In a suit for injunction by the ex- 
cluded co-proprietors to restiain the defendants from 
preventing the plaintiffs from using the common property 
for the specific purpose for which it had originally been 
set apart, 

Ileldy that though the cases in w^hich the dispute was 
between the person who had given the use of his property 
to another for a specific purpose and this other had per- 
verted it to an unauthorised purpose would be governed 
by Art. 32, yet in those in W’hich, as in the present 
case both the plaintiff and the defendant were co-owners 
of a plot of land and had set it apart for their common 
use for a specific purpose but which the defendant had 
diverted to an unauthorised purpose and excluded the 
plaintiff fiom using it for the purpose for which it was 
originally intended, the real cause of action is the ouster 
of the plaintiff from the common property and not its 
perverted user and a suit to restrain the defendants from 
excluding the plaintiffs is governed by Art. 120 and not 
Art. 32. {Shadt Lai, C. /., Broad^vayy Tek Chandy Jai 
Lai and Dalip Stnghy //.) M\STAN SiNGH v. SANTA 
Singh. 14 Lah. 267 = 6 I.R. (Lah.) 113 = 146 1.0. 
663=34 P.L.R. 618 = A.I.R. 1933 Lah. 706 (F.B.). 
[F. 35 P.L.R. 472 (474).] 

—Art. 120 — Co^ owner s^-^ Denial of title — Suit for 
injunction. 
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IiIMITATION ACT (1908), Alt, 120-0o-owneis. 

In cases where the litigating parties are co-owners or 
co-tenants having an equal right to use property for a 
specified purpose, the presumption of law is that the 
possession of one is the possession of all. Every such 
person is seized of the property per my rt per tout^ and 
anything short of denial of title cannot destroy the plain- 
tiff’s right. To suits between co-owners or co-tenants 
inter se, where the title of one is denied by the other, 
Art, 144 or Art. 120 would apply, according as the relief 
claimed i^ one for possession or injunction. (^Shadi Lal^ 
Broadway^ Tek Chand, /at Lai and Daltp Singh, 
//.) Mastan Singh v, Santa Singh. 14 Lah. 
267 = 6 LR. (Lah.) 113 = 145 IC. 653 = 34 P.L.R. 
618 = A.I.R. 1933 Lah. 706 (P.B.). 

— A rt. 120 — Co owners — Mahomedan co-sharers^ 
Suit for accounts. 

In a partition suit betwreen the co-sharers of a Maho- 
medan family, a female coshaier asked for accounts 
and profits of her share from the managing co sharer 
for a period of ten years. 

Hehf that the right to sue W’as a continuing one and 
arose when there wras a demand and a refusal for 
accounts and profits. In this case the refusal w’as before 
one year of the suit and hence the suit was not barred 
under Art. 120. That the plaintiff could claim an 
account for the whole period of ten years, because if the 
suit had been brought within six years after the demand 
and refusal then the person liable may be asked to 
account for the entire period of his management even if 
it exceeds six years, (Case-law discussed.) {Madhavan 
Nair, /.) SYED LEVVAI ROWTHER v, SYED AMMAL. 
I.R. 1933 Mad. 241 = 142 I.O. 708 = A.I.R. 193S 
Mad. 200, 

Costs. 

Art. 120 — Costs — l^ayment to solicitor named — 

Decree providing for — Enforcement of. 

Art. 84 does not apply in the case of a decree which 
provides that the costs shall be paid to the solicitor 
(named) of one of the parlies to the suit. It is governed 
by the residuary Art. 120. {Tyahji^ /,') KUSTOMJI 
AND (ilNWALA V. FAZAT. KAHIM. I.R. 1932 Bom. 
446 = 138 I.C. 832 = 34 Bom.L.R. 670=A.I.R. 1932 
Bom. 378. 

Declaratory suit. 

See also UNDER THE OTHER HEADINGS. 

- — Al t. 120 — Declaratory suit — Cause of action — 
Plaintiff in possession. 

The plaintiff need not bring his declaratory suit from 
the time of his first denial of title, specially where the 
plaintiff is in possession of the property; the same prin- 
ciple applies when neither the defendant nor the plaintiff 
is in possession of the property. A fresh cause of action 
accrues to the plaintiff w'hen he has his possession of the 
property disturbed. (Dalip Singh ^ /.) SHANKAR 
Das V. Mt. Dhan Devi. 6 I.R. (Lah.) 78 = 145 I.O. 
241=A.I.R. 1933 Lah. 53. 

■-Art. 120 — Declaratory suit — Declaration and 
injunction — Suit for — Cause of action. 

The period of limitation for a suit for a declaration 
and injunction of six years from the date of the invasion 
of the plaintiff’s right. As long as the title of the plain- 
tiff is not lost by adverse possession of the defendant, 
each invasion gives him a fresh cause of action. {^Maho- 
med Near and Agarwala, //.) MUKTAKESHI PATRANI 
V, Midnapur Zamindary Co., Ltd. 13 Pat. 517= 
166 I.C. 136 = 7 R.P. 691 = A.I.R. 1936 Pat. 33. 

^Art. 120 — Declaratory suit — Fresh dental of 

right — Fresh start. 

If a person against whom an entry is made in the 
revenue papers fails to bring a suit for declaration with- 


LIMITATION ACT (1908), Art. 120— Declaratory 
Suit. 

in six years from the date of such entry, he is not 
debarred for all time to come from suing for a declara- 
tion and any new invasion of rights which amounts to a 
fresh denial of title confers on the owner in possession a 
fiesh right to sue. The fresh act must be on the part of 
the defendants which can be said to amount to a fresh 
invasion of the plaintiff’s right or a fresh attempt to cast 
a cloud on the plaintiff s title anti not merely a denial of 
the plaintiff’s title when the plaintiff attempts to assert 
his title because this denial would be merely a continua- 
tion of the denial made long ago. {Baj'pat, /.) ShtaM 
Lal V. Mohamad ah Ashgar Husain. 7RA. 
442 = 163 1.0.73 = 1935 A.W.R. 607 = A.I.R. 1936 
All. 174. 

Art. 120— Duclaiatoiy suit — Grant — Sanad 

granting in perpetuity a peicentage of government assess- 
ment — Subsequent substitution of fixed annual sum — 
Limitation. See LIMITATION ACT (1908), ART. 131. 
66 M.L. J. 614 (P.C ). 

Art. 120 — Dcilaiatoiy suit — Limitation for — 

Starting point of. 

The stalling point of limitation for a suit praying for 
a declaration of title is the date when the plaintiff’s title 
was disputed. {7'ek C hand and Monroe^ //.') SUKH- 
DKV Singh v. Mathra Singh. IR. 1933 Lah. 215 
= 142 I.C. 606 = 34 P.L.R. 116 = A.I.R. 1933 Lah. 
412. 

A rt. 120 — Declaratory suit — Mutation effected 
by parties' consent — Assertion of title — Suit for declara^ 
tion — Cause of action. 

Where the mutation entiles in the name of the defen- 
dants were made with the plaintiff’s consent and the 
plaintiff had no grievance until the defendants asserted 
title on thot basis. 

Held, that it was the wrong assertion which constitut- 
ed the cause of action for a declaratory suit. (^Bisheshwar 
Nath and Nanavutty, J J.) SUKHDASI KUAR v, 
Fateh Bahadur Singh. I.R. 1933 Oudh 237 = 
144 IC. 316 = 10 O.W.N. 366 = A.I.R. 1933 Oudh 
283. 

Art. 120 — Declaratory suit ^Mutation order — 

Suit for declaration of title. 

Plaintiff was in possession of the land which was the 
subject of alienation by will in favour of the defendant; 
mutation was effected in favour of defendant whereupon 
plaintiff sued for declaration of his title, 

fields that it was unnecessary foi him *o bring any 
suit to set aside the alienation by will as he was in pos- 
session of the property and that his suit fell under S. 45, 
Land Revenue Act, and was governed by Art. 120, 
Limitation Act, and not by Sch. I, Art. 1, Punjab 
Limitation Act. (^Bhide^ J.) DALIP SiNGH v. MT. 
Tabi. 16 Lah. 469 = 162 I.C. 100 = 7 R.L. 244 (2) = 
36 P.L.R. 367 = A.I.R. 1934 Lah. 134. 

^Art. 120 — Declaratory suit ^Obstruction proved 

within three years — Onus shifted. 

Where a plaintiff, in a suit for declaration of a right 
to graze cattle over certain lands, proves that he was 
obstiucted in the enjoyment of his right within three 
years before suit, the onus is shifted on to the defen- 
dant; and he has to show, in order that the suit may be 
time barred that such obstruction took place more than 
six years before the suit. (^Bhide^ /,) COURT OF 
Wards, Bhabaur Estate v. Bakhtawar Khan. 
6 I.R. (Lah.) 45 (2) = 144 I.O. 976= A.I.R. 1933 
Lah. 370. 

A rt. 120 — Declaratory suit — Property brought in 

Court — No fresh start, 

A claim to something or to some sum of money which 
has become time barred would not revive when it has 



1547 


1548 


THE QUINQUENNIAL DIGEST, 1931---193S 

LIMITATION ACT (1908), Art. 120— Declaratory LIMITATION ACT (1908), Art. 120— Hindu joint 
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been brought into Court. 26 Mad, 415; A.I.R. 1931 I a mere irregularity \\hich does not vitiate the main 
P.C. 89, Kef. {.Walsh, N^ATESA Ayyar z/. MaN- proceedings but i elates only to some question of detail 
GALATHammal. I.R. 1933 Mad. 455 — 144 I.C. 602 such as the exact amount to be collected or something of 
“1933 M.W.N. 1106 = 38 L.W. 194“ A.I.R. 1935 that kind which docs not make the proceedings ultra 
Mad. 603 (2). vtris, in such a case Art. 14, Limitation Act, may apply 


Art. 120 — Declaratory suit — Ri^ht regarding 

alluvial land —Suit againd Government. 

The plaintiffs alleged that the order by the Collector 
disposing of the suit lands in favour of the second defen- 
dant was null and void, that the plaintiffs being the 
owners of the adjacent land and the grant being of allu- 
vial land, the grant should have been made to the plain- 
tiffs under S. 63 of the Bombay Land Ke\enue Code. 
The suit was for declaration against the Secretary of 
State and for possesjsion as against hi^ grantee, 

Held, the relief regartling po&vession could not be 
awarded in the suit: that it was really a suit for decla- 
ration and injunction and governed by Art. 120, and not 
by Art. 144 or 14. 22 Bom.L.k. 146, Diss.; 24 B. 435, 
Appr. (^Beaumont, C.J. and Murphy, /.) DamODAR 
Narayan V. Secretary or State. 65 Bom. 447 
= IR. 1931 Bom. 624 = 184 I.C. 716 = 33 Bom.L.R. 
772 = A I.R. 1931 Bom. 369. 

■'■—Art. 120 — Declaratory suit — Right ivhen 

accrues. 

A right to sue for a declaration accrues under Art. 120 
only when the right to the property is inf tinged or at 
least clearly and unequivocally threatened to be infringed 
by the defendant. (^Kulwant Sahay and Khaja 
Mohammad Noor, //.) KaDHA MADHAB JIU THAKUR 

V. Kajendua Prasab Bose. 12Pat. 727 = 149 I.C. 
809 = 6 R.P. 662=14 Pat.L.T. 258 -= A.I.R. 1933 
Pat. 250. 

—Art. 120 — Declaratory suit — Suit to declare will 

to be invalid --Commencement of limitation. 

Wlieie a suit filed by certain reversioners for re^ 
covery of possession of propeily on the ground that a 
will executed by the deceased was invalid, it is for the 

plaintiffs to explain fioni what date they came to know’ 
of the will and how the suit was within limitation. To 
such a c.'i'-e Ait. 120 would apply. {Bhtdc, /) JAHANA 
V. Mt. IIakizan. I.R. 1932 Lah. 647. 

Ejectment. 

“■ -Art. 120 — R) ectment — Sntt for e/ectment by 
proprietor against non proprietor. 

Where a non proprietor made a gift of the house 
occupied by him in favour of his sister and thereupon 
some of the proprietors instituted a .suit for his eject- 
ment. 

that the suit was in es-^ence one for possession 
and was governed by Art. 144 and not Art. 120. {Bhtde, 
/.) Abdul Rahman v. Mt Chhajji. I.R. 1931 
Lah. 887 = 134 I.C. 119 = 33 P.L.R 298 = A.I.R. 
1932 Lah. 47. 

Emoluments. 

Art. 120 — Emoluments — Temple archaka — Suit 
against trustee for emoIuments--Liinit.'ition. .Sec LIMI- 
TATION Acr, ARTS. 36, 102 AND 120. 68 M.L.J 
132. 

Government act, 

Art. 120— Government act — Illegal act of Go- 
vernment — Suit for dcclar itton and inj unction. 

Where the act of the Government in respect of which 
a declarati(>n and injunction is soiight is an act wdiich is 
illegal or ultra vires and the declaration is sought on 
that b.isiiJ, then in such a case ntither S. 59, Revenue 
Recovery AcL nor Art. 14, Limitation Act, applies but 
Art. 120 applies. Hut if the ground of such a suit is not 
that the act of Government was ultra z'lres or illegal but 


or in a case falling under the Revenue Recovery Act, 
even S. 59, Revenue Recovery Act, may apply. Case- 
law reviewed. {Rantesam, O. C. J and Venkatambba 
Rau,J.) THIRUVENKATACHARYULU r/. SECRETARY 
OF STATE. 57 Mad. 601 = 1934 M.W.N. 221 = 164 
IC. 990 = 7 R.M. 623 = 39 L.W. 216 = A.I.R. 1934 
Mad. 147 = 66 M.L.J. 716. 

Art. 120— Government act — Suit by Zamindar 

against Government — Prayer for declaration that en- 
franchisement of service inam w’as not valid and binding 
— Limitation — Starting point. See LIMITATION ACT, 

arts. 14 AND 120. 68 Mad. 141 =-68 M.L.J. 409. 

Hindu joint family. 

Arts. 120 and 127 — Ilmdu joint family — Co- 
parcener excluded from enjoyment — Suit for declara- 
tion and injunction to — Limitation. 

The proper relief to be gi anted to a person who is 
excluded from the enjoyment of his rights as a coparce- 
ner by the other members of the family, is a declaration 
of bis rights and a decree for joint possession. The suit 
is not one to enforce a right to share in joint family 
property. Hence where such a person sues for a decla- 
lation and injunction it is purely a declaratory suit 
with a consequential relief in the form of an injunction, 
and as such Art. 120 applies and not Art 127. 26 Bom. 
141; A.I.R. 1933 Lah 712, Rel. on; 19 Bom. 99; 29 Cal. 
500 and 23 Bom. 144, Di^l. {Mir Ahmad, A. J. 6".) 
Moti Ram V. Devi das. 157 I.C 345 = 8 R. Pesh. 
20 = A.I.R. 1935 Pesh. 95. 

Art. 120 — Hindu joint faintly — Joint family 

property — Alienation — Suit to set aside — Limitation. 

Where the sons sued to "^et aside certain alienations 
made by a Hindu father and it ajipeaied some of the 
properties transferred had been transferied by gift to 
the alienor by his father. 

Held, that the suit related to joint family property and 
was governed by Art. 120 and not Ait. 126. {Jai Lai, 
/.) Gobind Ram z/. Gopichand. 150 1.0.963 = 
7R.L. 36 (2) = 36 P.L.R. 214 = A.I. R. 1934 Lah. 
397. 

“Art. 120 — Hindu joint family — Suit for share 

of mesne profits — Suit by members of joint family 
against purchaser of another member s interest tn 
property. 

A suit by some of the membeis of a joint Hindu 
family against a purchaser in execution of a mortgage 
decree against another member for their share of the 
profits during the period they \vere kept out of posses- 
sion by him is governed by Art. 120 and not An, 109 of 
the Limitation Act. As tlie purchaser of the mort- 
gagors interest is entitled to his share in the property, 
the parties are really in the position of co-owmers. The 
first column of Art. 109 speaks of propeity “belonging’* 
to llio plaintiffs and al>o of the profits thereof having 
been “wrongfully** received by the defendant. Neither 
of the conditions assumed hcie can properly apply as 
between co-owmeis, because in such a case the propeity 
cannot be said to belong to the plaintiffs alone nor could 
the profits received by the other co-owners be held to 
have been wrongfully received by them. {Varadachariar 
and Burn, J J.') SiDDALINGANA GOWD v. HIIIMANA 

Goud. 1661.0.640-8 RM. 30=41 LW. 138 = 
1935 M.W.N. 107 = A.I.R. 1935 Mad. 731 = 68 M.L 
J. 487. 
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LIMITATION ACT C1908), Art. 120 -Injunction. 
Injunction. 

See also DECLARATORY SUIT, supra, 

———Arts. 120 and 32 — InjunctiGn — Suit for per’- 
manent injunction — Removal of construction on shxmt- 
lat of which both plaintiff an I defendant are owners, 

A suit by the plaintiffs against the defendant for a 
permanent injunction to have certain constructions 
removed on the ground that they had been built by the 
defendant upon a part of the Village Shasnil'at of which 
the plaintiffs as well as the defendant are some of the | 
owners, is gaveincd by Art. 120 and not by Art. 32. 14 
X.ah. 267 (K.B ), Foil. {Tek Chant an I C old st ream ^ 
//.) Qarum V, Dewa SiNOH. 156 10 358 = 7 R. 
L.900 = 35 P.L.R. 472-A.I.R. 1931 Lah. 701. 

Land acquisition. 

Art. 120 — Land acquisition — Money paid to per- 
son apparently entitled — Suit by person having interest 
in land for money so paid. 

Where the G )vern:nent has acquired the land and has 
paid the money to one who was apparently entitled to 
it, a suit ])y a person who has also got interest in the 
land and chims the money paid by the (Government is 
governed by Art. 120 ami not by Art. l7 or Art. 62. 
\Varma, /.) SOMA SiNGH v, JAIGOBIND PaNDE. 
A.l.R. 1935 Fat. 42. 

Landlord and tenant. 

Art. 120— Landlord and tenant— Claim for 

refund of premium by tenant, 

A claim for the refund of premium paid by the tenant 
is governed by Art 62 and not Art. 120 of the Limita- 
tion Act. {^Beaumont ^ C. J, and Rangnckar ^ /.) 

Abasuhai Shaikh v. Uhim ji. I.R. 1932 Bom 113 
= 13510. 801=33 Biom. L.R. 1563 = A I.R.‘ 1932 
Bom. 86. 

Art. 120 — Landlord and tenant — Occupancy 

right— Disposal by will— Suit by landlord to avoid— 
Limitation — Starting point. 

Art. 120, Limitation Act, governs a suit by a landlord 
to avoid a transfer of occupancy liglit by a tenant by 
will, and the period begins to run fiom the date of the 
testator’s death, i^lnung, F, C.) Sapakas r. MT. 
Amiran. 13 Lah.L.T. 40. 

Mortgagor and mortg agee. 

Art. 120— Mortgagor and mortgagee — Appli- 
cability — Sub-mortgage by co-mortgagees — i)ischarge of 
debt — Sale of property — Suit for contiiijution — Art. 120 
did not apply — Applicability of Ait. 99 — Starling point 
— Limitation begins from date of sale. See LlMl'l'A- 
TION act. Art. 99. 10 O.W.N. 919 = A.IR. 1933 
Oudh 478. 

Movable property. 

—Art. 120 — Afovable property — Suit for declara- 
tion of title and recovery of share in movable property, 

A suit for a declaration that the plaintiff is entitled 
to an 8 annas share in certain movable property and 
for recovery of possession thereof from tiie defendant 
wrongfully withholding the same is governed by Art. 120 
and not by Art. 49 or 62. {^Mukerji and Guha^ J J.) 
SWARNAMOYEE DASI V. PROBOGH CHANDRA S.AR- 
KAR. 143 I.C. 402 = I.R. 1933 Cal. 425 = 36 C.W. 
N. 758 = 65 O.L.J. 420 = A I.R. 1933 Cal. 253. 

Partnership. 

^Arts 120, 116 and 64 — Partnership — Accounts 

of dissolved partnership adjusted — Suit on. 

Where a partnership is dissolved and there is sub- 
sequently an adjustment of accounts, the suit for the 
recovery of the amount is one on an adjusted account 
which entitles the plaintiff to claim that by virtue of 


LIMITATION ACT (1908), Art. 120— Profits. 

that adjustment, there is a new cause of action origina- 
, ting from the date of adjustment and the fact that the 
■ adjustment is not signed does not depiive the plaintiff 
; of his cau^e of a^dion. Art. 64 is not bar to suit on the 
; unsigned adjustment, the Suit is governed by Art. Il5 
or 120. (^RiipchantL A C. and Mehta ^ A. J. Cf) 

; Madhowdas Ram Das v. Santkam Das. 27 S.L.R. 
308 = 147 LC. 432 = 6 R.S. 166 = A.LR. 1933 Sind 
324. 

Art. 120 — Paitnership — Dissolution — Suit for 
i rendition of accounts. Art. 106 applies, not Art. 120. See 
Limitation act, art. 120 . A.l.R. 1932 Lah. 619. 
Art. 120 — Partnership — Suit against sub part- 
i tier for contribution of loss sustained — ,4.rticle applied^ 

I bU — A^t5, 61 and 106. 

! Where a plaintiff, a member of a firm having had to 
bear his share of the loss .sustained by the partnership 
sued his sub-p.artner for contribution under a settlement 
between him and the plaintiff. 

Held, that the suit was governed by Art. 120 and not 
i 61 or 106. {Venkatauibba Rao, /.) SEENAYYA v. 
Kamalingayya. 67 Mad. 347 = 148 I.C. 204 = 6 R. 
M. 447 (2) = 38 L.W. 858 = 1933 M.W.N. 1382= A. 
I.R. 1934 Mad. 12 = 65 M.L J. 789. 

Art. 120 — Partnership — Suit for accounts only, 

A suit by one paitner for partnership accounts (with- 
out a prayer for dissolution of partnership) based on an 
expressed agreement between the partners to render 
accounts and to distribute the piofils annually is govern- 
ed by Alt. 120 and not Art. 89 or Art. 100, or Art. 116. 
{Niyogt, A,/,C\) BiniraJz'. KiSANLAL. 29 N.L.R. 
34 = I.R. 1933 Nag. 52 (2) = 141 I.C. 277 (2) = 16 N. 
L.J. 10 = A.l.R. 1933 Nag. 127. 

—Art. 120 — Partnership — Suit for dissolution, 

. Art. 106 lelatesto a suit for an account and share of 
1 the profits of a dissolved partnership while Art. 120 
I governs a suit for dissolution and accounts of a subsist- 
ing partnei ship. 37 M.L.J. 353; 66 I.C. 811 ; 1930 
Lah. 378, Ref. {Pakenham JValsh and Bardswcll , JJ.) 
Srinivasalu Naidu V. Ramakrishna Naidu. 
IR. 1933 Mad. 437 = 144 I.C. 573 = 1933 M.W.N. 
689 = 37 L.W. 288 = A.l.R. 1933 Mad. 363 (2). 

Art. 120 — Partnership — Suit for partnership 

accounts. A'/r Limit At ion ACT, ARTS. 62, 106,113 
AND 120. 36 Bom.L.R. 1068. 

Possession. 

See also DECLARATORY .SUi r, supra. 

Art. 120 — Po.ssession — Suit ostensibly for dec- 
laration but in effect fur posses-ion. Art. 144 applies, 
not Art. 120. See LIMITATION ACT, ART. 144. 34 

Bom.L.R. 1469. 

Art. 120 — Possession — Suit to lecover property 

against in'^trument of lease executed by plaintiff. See 
limitation Acr, Art. 91. 1935 A. W R. 1113= 
A.l.R. 1935 All. 1018, 

Profits. 

""“Art. 120 — Profit s — Person entitled to profits in 
properly — Suit to enforce same against others interested, 
A suit by a person to enforce her right to profits in 
certain properly against other pei soil's interested therein 
founding her claim upon an instrument (under which she 
was entitled to recover from the defendant the profits 
relating to the moiety share of her husband in the joint 
estate o ^ned by the latter and another) is governed by 
Art. 120. (AV« and Allen, JJ.) LAKH Ml CHAND v. 
MT. Anandi. I.R. 1932 All. 100 = 135 I.C 836=- 16 
f R.D. 190 = 1932 A.L.J. 177 = 13 L.R. 144 (Rev.)« 
A.13. 1932 All. 272. 
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LIMITATION ACT (1908), Art. 120— Becord of 1 
rights. 

Becord of rights. | 

—Art. 120 — Record of rtiihts--- Applicability — 1 
Wrong entry in revenue records on basts of finding by : 
Court — Suit to establish title — Lirnttaiion — Starting | 
point, \ 

Where a Court of competent jurisdiction gives a find- 
ing against a person that a particular area lies within a 
particular niauza, and on that finding an entry is made | 
in the revenue records to the knowledge of that person, i 
a suit by that person to establish his title must be 
brought within six years from the time when the finding 
is given, under Art. 120. (^Drake Brockman, J.M.') 
BIR Deb t/. ISHURU Datt. 18 B.D. 689 = 16 L.B. 
122 (Bev.). 

- -Art. 120 — Record of rights — Declaration re^ 

gardtng — Starting point of limitation. 

Where a party sues for a declaration relating to an 
entry in a recoid of rights, the suit is governed by Ait. 
120 and time commences to run from the time when the 
plaintiff's right was actually infringed {Muker/i and 
S,K. Ghose, //.) KUMAR BlRENDRA NATH ROY 

Bahadur v. Surendra Nath Tagore. 160 I.C. 
617 = 7 B.C. 32 = 58 C.L.J. 120 = A.IR. 1934 Cal. 192. 

- — Art. 120 — Record of rights — Declaratory smt — 

Allegation that fraud tvas practised by defendant — 
Cause of action,, when arises. 

A suit by plaintiff for a declaration that he alone was 
entitled to succeed to his father's property and that the 
defendant had fraudulently procured the entry of his 
name in the revenue records is governed by Art. 120 
and the cause of action arises w’hen the fraud becomes 
known to the plaintiff. {^Coldstream and Rhide^ //•) | 
Bhagat Ram z'. pars Ram. 6 R.L, 600 = 148 I.C. ' 
776 = A.I R. 1934 Lah. 674. | 

Art. 120 — Record of rights — Dismissal of appli- 
cation for cot reettOH of jamabandi — Suit for declaration 
— Plaintiff in possession — Starting point. 

In a suit by a person whose application for coirection 
of jamabandi has been dismissed by the Revenue Court, 
whereby a cloud has been cast on his title which he seeks j 
to remove by the suit for declaration, plaintiff alleging | 
that he has been in possession of the piopeity all along, I 
the limitation for the suit is to be reckoned from the j 
date of the order of the Revenue Couit. {Pfanavutty^ j 
/.) Bhagwati Prasad v. Chauharja. 163 I.O. i 
966=7 B.O. 430 = 16 L.B. 677 (Rev.) = 18 B.D. 660= 1 
11 O.W.N. 1297 = A.I.R. 1936 Oudh 181, j 

- -Art. 120 — Record of rights — Joint family pro- 

perty — Father's gift to stranger —Declaratory suit by ' 
sons in possession — Cause of action — Entries in revenue ! 
recot ds in favour of defendant — Smt to establish \ 
title. I 

The father of the plaintiffs made a gift of lands 
belonging to the joint family to a stranger in 1915, a 
mutation of which was gi anted. In 1924, the donee sold 
the property to another, w'ho applied for the land to be i 
partitioned, when the plaintiffs who were in possession ' 
raised an objection that the gift was invalid. The plain- j 
tiffs were then directed by the revenue authorities to I 
establish their claim in a Civil Court as the entries in the I 
levenue lecords were in favour of the defendant vendee. 
They accouiingly instituted the present suit in 1928. The 
suit w'as resisted inter alia on the ground of limitation. 

Held, that as the plaintiffs were in possession of the 
property in suit, they were not obliged to sue for a dec- 
laration of title on the first or on each succeeding denial 
of their title, and that it was open to them to treat the 
gift as a nullity and not to go to Court for the purpose 
of setting aside the gift but that they were forced to go 
to Court as a result of the partition proceedings, and 


LIMITATION ACT (1908), Art. 120— Refund. 

that a fresh cause of action had arisen to them when 
they were directed by the revenue authorities to establish 
their title in a Civil Court and the suit was therefore 
W'ithin time under Art. 120. {Coldstream and Bhide, 
//.) Riasat ALi z/. IQBAL Rai. 16 Lah. 659 = 167 
I 1.0. 76 = 8 R.L. 74 (2) =37 P.L.R 846 = A.I.B. 1936 
Lah. 827. 

—Art. 120 — Record of rights — Suit for correction, 

limitation for a suit for the correction of an entry in 
recoid of rights is six years from date of final publica- 
tion on the record of lights. 1 P.L.J. 73, Ref. {Agar- 
wain, J.) ABAY CHARAN SFKHAR V. IBRAHIM MlAN. 
148 I.C. 193 = 6B.P. 427=A.I.B. 1933 Pat. 698 (2). 

Art. 120— Record of rights— Suit for correction 

t -^Catise of action— Each denial of right a cause of 
I action. 

An owner in possession of pioperty acquires a cause of 
' action on each occasion on which his rights are denied , 

I Where therefore such a person makes in 1917 an appli- 
I cation for co’'rection of khewat by entry of his name in 
' place of defendants 1 and 2 and tho application is dis- 
1 missed, and again in 1926 the owner in possession makes 
an application for correction of khewat , and the appli- 
cation is again refused, a suit by such owner in 1926 for 
a declaration is not barred. 31 AIL 9, Expl. ; A. I. R. 
1929 All. 529, Rel. on. {Niamatullah and Bcnnct, //.) 

I Mt. Salamat Begam V. Sheikh Ikram. 6 I.R- 
(All.) 151 = 145 I.C. 728 = 17 B.D. 846 = 14 L.B. 655 
(Bev.) = A.I.B. 1933 All. 663. 

- -Art. 120— Record of rights — Suit to declare 
incorrectness of entry in record of lights and for injunc- 
tion — Limitation — Cause of action — Accrual of — Final 
publication of record or injury arising out of such entry. 
See B. T. ACT, S. 111-A, PROVISO. 62 Cal. 969 = 61 
C.L.J. 519= A.IB. 1936 Cal. 801. 

Bectiftcatlon. 

Art. 120— Rectification— Suit to rectify petition 

of adjustment of decree and order thereon on the ground 
of mutual mistake — Limitation. See LIMITATION ACT, 
ARTS. 96 AND 120. 39 O.W.N. 966. 

Befund, 

See also LANDLORD AND TENANT, supra. 

- A rt. 120 — Refund— Execution sale— Setting 

aside In suit by stranger as judgment-debtor had no 
saleable interest — Suit l^y auction -purchaser for refund 
of sale price— Limitation. See LIMITATION ACT, 
ARTS. 62 AND 120. 41 L.W. 306 = 68 M.L.X 630 

-'-Art. 120 — Refund — Sale by guardian — Money 

left with Vendee ^o be paid to minors oti at taming majo- 
rity — Suit by guardian as reversioner claiming the 
money — Limitation. 

plaintiff, acting as the guardian of two minor girls, 
sold a certain propeity. It was stipulated that the sale 
amount should remain w'ith the vendee who was to pay 
it to minors on their attaining majority. One of the 
girls while still a minor married. Under tho customary 
law which governed the family of the vendors, she lost 
her right in the purchase money which devolved on her 
sister with the result that the whole of the said purchase- 
money became the property of the younger girl. She 
also died while she was a minor. The plaintiff, as 
reversioner, became entitled to the whole of the purchase 
money which was lying with the vendee defendant and 
sued for the same. 

Held, that Art. Ill did not apply because the plain- 
tiff was not the vendor of the property, but had acted 
merely as the de facto guardian of the two minor girls 
under the customary law, that the suit was governed 
by Art. 120 and that limitation ran from the date of 
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LIMITATION ACT (1908), Art. 120— Refund. 

the death of the younger girl. (^Addison and Agha 
Haidar, //.) GULAB v. MT. SarwaR JaN. 16 Lah. 
36=1471.0. 269 = 6 R.L. 374 = 35 P.L.R. 161=A.I. 
R. 1933 Lah. 860. 

Art. 120 — Refund — Subscription for specific 
purpjse — Purpose becomnig impossible — Suit for re- 
fund. 

In response to an appeal for funds for the founding 
of a college for a particular community, a person sub- 
scribed a certain amount. The founding of the college 
became impossible by the passing of a University Act. 
The money so collected was sought to be utilised for the 
purpose of the general educational advancement of the 
community but the donor claimed refund. 

Held, that the donor had given subscription for a 
specific purpose and as that became impossible, he was 
entitled to refund, and the suit was governed Ijy Limita- 
tion Act, Art. 120. 

Held, further, that the doctrine of cyPres had no 
application as it applies only to wills and not to deeds. 
A.I.R, 1921 Cal. 389, Rel. on. (English cases referred.) 
{fVuzir Hasan, C./‘ Rachhpal Singh, /.) AUDESH 
Singh Commissioner, Lucknow. 7 R.O.33=150 
I.C. 713 =11 O.W.N. 937 = A.I.R. 1934 Oudh 329. 

• —Art . 120 — Ref und— Sui t for — Excessive execu^ 

tion. 

Whcro a decree-hoUler omitted to give credit in his 
execution application to certain amounts received from 
tiie judgment-debtor and the payment of which he had 
certified to the Court and had the house of the judg- 
ment-debtor sold in execution and realised amounts far 
more than due to him, 

Held, that a suit by the judgment-debtor to recover 
the excess realised was governed by Art. Il5 or 120 and 
not by Art. 97 and that the starting point of limitation 
wa.s the date of sale. (/.» fai, J,) KARAM ELAHI 
z'. Hari Ram. I,R. 1933 Lah, 12 (1) = 140 I.O, 472 
= 33 P.L.R. 1084=A.I.R. 1933 Lah. 112. 

Religious endowment. 

Art. 120 — Religious endowment — Declaratory 
suit — Head of math — Sint for declaration and injunc- 
tion — Commencement of limitation. 

In the case of a suit for declaration of title to the ] 
property which is in cnstodia legis , the Article applica- j 
ble is Art. 120. The right to sue accrues within the i 
meaning of the Article only when the defendant infrin- ; 
ges or at least has clearly and unequivocally threatened ! 
to infringe the right asserted by the plaintiff in the suit. , 
Where the plaintiff sued for a declaration that he was i 
entitled on behalf of a math to obtain and remain the ; 
possession of the property w’hich was in custodia legis i 
and held by the administrator and for an injunction ! 
restraining the defendants from recovering posse.ssion j 
and from asserting their claim, | 

Held, that the plaintiff having claimed in his own j 
right, time commenced to run from his installation to 
the office. (^Patkar and Barlee^t //.) ShaRADHA 
Peeth Math v. Rajrajeshwarashram. 6 I.R. 
(Born.) 49 = 146 I.O. 190 = 35 Born.L.R. 440=A.I.R. 
1933 Bom. 276. 

■ " ’ ‘Art. 120 — Religious endowment — Declaratory 
suit^Suit for declaration and possession of wakf pro- 
perty, 

A suit for a declaration that the plaintiffs are the 
Mutawallis of the trust property or a suit for possession 
of the office of the mutawalli are both governed by 
Art, 120. {Sen and Niamatullah, //.) ABDUL ALIM 
V, ABDUL Hamid. I R. 1931 All. 161 = 129 I.O. 376 
<=A.I.B. 1930 All. 866. 

Q. D.— II— 98 


LIMITATION AOT (1908), Art. 120— Reversioner. 

—Arts. 120, 124 and 144 — Religious endowment 
— Suit by shehait for declaration of right to office and 
for possession of properties from persons unlaivfully 
holding as shebaits, 

B, the head of a mutt, having a number of subor- 
j dinate mutts executed a will by which he appointed two 
; of his disciples, defendant No 1, and one BG to succeed 
i him, dividing the mutts and the properties between 
them. On B^s death disputes arose which were, however, 
amicably settled, each of them succeeding as provided 
for by the will of B. On the death of BG later on, he 
I w'as succeeded in his office by the plaintiff Defendant 
: No. 1 filed a suit against the plaintiff disputing the vali- 
j dity of his appointment by BG, but the suit was ulti- 
I mately dismissed on appeal i)y the Privy Council, 
j Defendant No. I was subsequently convicted on a 
I charge of rape and sentenced to imprisonment, but he 
j had prior to the conviction appointed tne defendant 
1 No. 2 as his successor. Plaintiff, describing himself as 
I Mohunt and shebait of all the mutts instituted a suit 
I against the defendants, alleging that he w'as the rightly 
I appointed Mohunt and that he as the shehait of all the 
j idols W'as entitled to possession of the properties and 
j praying for possession thereof as Mohunt and shebait. 

I He did not pray for the removal of the defendants, such 
i a prayer being unnecessary. He also disputed the vali- 
! dity of the will executed by /?an(l the right of defendant 
■ No. 1 to hold under it anil to nominate defendant No. 2» 

: The suit w'as instituted w'ithin 12 years of B' s death. 

I Held, (1) the suit was not barred by limitation 
I having been instituted within 12 years of the death of B, 

1 that being the earliest point of time at which the ad- 
I vei.se possession of the defendant No. 1 could have 
j commenced as against the shebait of the idols represent- 
I ed by the plaintiff; (2) that Art. 124 did not apply to 
i the '-ase, as the suit was r\ot one for the possession of a 
hereditary office as contemplated by that article; (3) nor 
would Art. 120 apply, because the plaintiff did not want 
any relief in any shape other than a recovery of posses- 
; sion of the properties in his capacity as Mohunt and 
j shebait of his idols mentioned in the plaint. {Mukerji 
\andS.K. Ghose,J/,) GOBIND RAMANUJ VaSv. 

I Ram Charan Ramanuj Das. 63 Cal. 326 = 1641. 
0. 33 = 9 R.C. 115 = 62 O.L.J. 163. 

Reversioner. 

'Arts. 120 and 126— Reversioner — Alienation by 

riinilii widow — After-born reversioner — Suit by, for 
declaration of rights — Limitation. See LIMITATION 

ACT, S. 6. 16 Pat.L.T. 236 = A.I.R. 1935 Pat. 256. 
—Art. 120 — Reversioner — Suit by after borr\ 
reversioner for declaration of right in re>pect of aliena- 
tion by Hindu w^idow —Cause of action — When arises. 
See Limitation act, S. 6. 16 Pat.L .T. 236 = A.I. 
R. 1935 Pat . 266. 

‘Art. 120 — Reversioners — Suit to set aside alie- 
nations by widow, 

A Hindu widow executed mortgage deed on 8-2-1912 
in favour of one D and on 21-7-1920 a deed of gift in 
I favour of her daughter and the son of her daughter’s 
j brother-in-law. In a suit by the reversioners for a dec- 
I laration that both the deeds were null and void, 
j Held, (/) that so far as the mortgage w'as concerned, 
Art. 120 applied and hence the suit, not having been 
brought within 6 years from the date of the mortgage, 
was barred; (li) that the gift did not amount to a sur- 
render because it was made in favour of her daughter 
and a stranger. Art. 125 had consequently no applica- 
tion, the suit was governed by and barred under. Art. 
120 in respect of the gift as well. {Niamatullah and 
Rachhpal Singh, //.) JAGRANI v, GaYA. 6 I.B. 
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LIMITATION ACT (1908), Art. 120— Sale. 

(All.) 389=1933 A.L.J. 1305= 146 I.C. 977=A.I.B. 
1933 All. 866. 

Sale. 

Sec also KkKUND, supra, 

Art. 120 — Sale — Suit for cvinpensahcn — Ai^rcc- 

viettt for sale— Specific performance — Purchaser failing 
to pay mott.^ai;ee — Payment by vendor — Suit to recover 
money paid with interest. 

The vendor apreed with for selling him certain of 
his encumbered properties. It was agieed that a ceitain 
amount was to remain with tlie vendee Y to be paid to 
the mortgagee of the vendor in satisfaction of the inort 
gage debt. The vendor instead of selling the properties 
to K sold them to ^\' whereupon K sued the vendor for 
specific performance of the contiaci and in execution of 
the decree got the sale deed executed as agreed upon, 
liut Y did not pay the required amount to tlie mortga 
gee immediately but did so after six years and the 
amount was accepted in part satisfaction. Meanwhile 
the properties liad been taken over by the Court of 
Wards. The manager of tlie Court of Wards paid the 
remaining amount to the mortgagee an<l freed the pro- 
perty from ent'umbrance. The Court of Wards having 
sued Y to recover the .iniount. 

fields that the C'ourt of Wards was entitled to recover 
the amount paid by it to the mortgagee with reasonable 
interest. 

I/eldy further., tliat the suit was governed by Art. 1 
^20, farnitation Act, lime running from the date of • 
payment to the niortg.igee. {Pullan and Ntainatulla^ l 
//.) MAHTAB SiNdH 71 . COLhECTOK OF SAHARAN- | 
riJR. 1421.0. 83-- I.K 1933 All. 96 = 1932 A.L.J. 1 
566 = A.I.R. 1932 All, 454. | 

^Art. 120 — Sale — Sale of goo is — Suit for per- 

soiiiil decree far price — fAmit niton. 

Where the goods sold remain in the custody of the 
vendor as sec'uiity for the unpaid price of the goods and 
the veiulor sues the vendee for a personal decree against | 
him and not for cnforcemeiU of any charge on the • 
security, the ''iiit is not govi'rued by Art. 120, l)ut liy the | 
three years’ rule of limitation so far is the p 'r>onal lia- i 
bility of the defendant is concerned. 24 .'Ml. 25l and 30 ; 
Horn. 2j8, Kef. (Sulaiman and Young, //.) MUKAT i 
l.AL r/. GHLAH SiNdH MAL. I R. 1931 All, 1 

618 (2)-- 132 1.0.422 C2) 1931 A.L.J. 363 = A.I.R. | 
1931 All. 229. ! 

Setting aside alienation. 

See also iriNDtJ JOINT FAMITV, supra. 

-Art. 120 — St tti n g a ude ah enation — Declarator y 

suit — Cause of action — .Starting pennt — Suit to set aside 
alicnatton. 

A suit for a dcclaiation of the invalidity of an aliena- 
tion and an injimclinn is governed by Art. 120 ; the 
cause rd action ari'^e*-* w hen tiio alienation is made and | 
not wlmn the .ibenation beconu’s known to the pliinlitf. ! 
38 M. 1064, Toll. (IJahcr and Nana7>afi, //.) DaTTA- 
Ti<A\ A P.\NDI;KANi; r/. T.AKSHM AN Mahadev. 136 
I.C. 161-I.R 1932 Bom. 145=33 Bom.L.R. 1418 = 
A.I R. 1932 Bom. 15. 

Art. 120 — Setting adde alienation — De/ laratory 

-Fraud til cut transfer — Starting point of limita- 


suit- 
tion. 

A suit by a cte litor to declare the invalidity as ng.unst 
him of a fraii'liilcnt transfer executed by his debtor is 
not gtn’erned by Art 91 but is governed by Art. 120. 
In such ca^e'5 the right to sue accrues only when the 
creditor has a clear and definite knowledge of the facts 
Avhich constitute fraud and of its effect upon his inteiests. 
(^Raza and Ktsch, JJ.) TaRKASH NARAIN v. BiREN- 
DRA Bikkam Singh. 7 Luck. 131 = I.B. 1931 Oudh 


LIMITATION Act (1908), Art, 120~Setting 
aside decree 

211 = 1321.0. 51 = 8 O.W.N. 593 = A.I.R. 1931 Oudh 
333. 

- - -Art. Vl^— .Setting aside alienation— Declaratory 

suit — Suit under O 21, R. 63, C. P. Code, by decree^ 
holder— Claim of other creditors— Suit when barred. 

A suit by a decree-holder under O. 21, K. 63, C. P. 
Code, to declare an alienation by his judgment debtor as 
fraudulent after an adverse order has been made against 
him in olijection proceeding is governed by Art. 11 and 
time runs fiom the date of the adverse order. Ait. 120 
does not apply to sii:h a suit so far as the decree -holder 
is concerned. But as for the other creditors of the 
judgment-debtor who had not attached the property in 
respect of whicli declaration was sought the order in the 
objection proceedings gives them no right to bring their 
claim within Art. 11 and their claim is governed by 
Art. 120. {Coldstream and Dilip Stugh, JJ.^ JAGIRI 

J.\Lv TaraChani). I.R.1932Lah. 484 = 1381.0. 
412 = 33 P.L.E 759 = A.I.R 1932 Lah. 616. 

Setting aside decree. 

Art. 120— Setting aside decree— Compromise 

decree — Suit to set aside — No fraud alleged — Tamitation. 
See COMPROMISE— CONSENT DECREE. 61 O.L.J. 
193. 

■ — -Art. 120 — Setting aside decree — Declauitory suit 
— Setting aside mortgage decree — Suit for- — Starting 
point. 

A mortgage without possession had been f ^ •‘ted with 
regard to wakf propeity and a suit brought s basis 
had resulted in a decree. The plaiiiliffs deck for a 

declaiation that the decree was not bindini’^f injiinjpro- 
perty. ? Final 

Held, that limitation under Art. 120 comuc-nLcd lO run 
from the date the plaintiff came to kiiow' -lf the mort- 
gage, ie., the date on which the mortgage w.is sought to 
be enforced and not the dale on whicli the mortgage was 
executed. A.I.R. 1932 Mad. 589, Kel. on ; 33 Mad. 31 
and A I.K. 1932 B un. 15, Dist. {Rhtde, /.) MAHO- 
MED Umar 77 . Mahomed Ibrahim. I.R 1933 Lah. 
379 = 143 I.C. 725 = 34 P.L R. 598 = A.I.R. 1933 Lah . 
270. 

Art. 120— Setting aAde decree—YK paite decree 

against minor — Suit tod eel ate null and void on ground 
of gross neglect of guardian — Limitation. 

Per Dh'ivle, J . — There is obvious difference between 
avoiding a decree and being entitled to ignore it, i.e., to 
treat it as a nullity. In the former case the question of 
limitation arises. No article of the Tamil. ilion Act 
specifically deals with the negligence of a guardian ad 
htem. In the case of a suit for dedaiing null and void 
a decree p.as.ed ex parte against a minor on the ground 
of the gioss negligence of hi.s guardian litem^ ihe 
residuaiy Art. 120 ins therefoiv to lie applied. {Kbaia 
Afakominad Pfoor and Dhasle, JJ.) MaTHIIRA SiNGH 
V Kama Kudra Prash ad Sinha. 14 Pat. 824 = 162 
I C. 235 = 8 R.P. 522 = 16 Pat.L.T. 484 = A.I.R. 1936 
Pat 231. 

Art. 120— Setting aside deciee — Ex parte decree 

against minor -Suit to sot aside on gr<aind of gross 
negligence of guardian — I.imitdtion — Stalling point. See 
I Limitation ACT, Arts. 95 and 120. 16 Pat.L.T. 

I 484. 

j Art. 120 — Setting aside decree — Minor — Suit to 

j set asiie decree brought about by gross negligence of 
I guardian. 

! A suit by the plaintiff for a declaration that a decree 
! passed against him while he was a minor was vitiated 
i by the gro'jS negligence of his guardian and that it was 
1 based on an award on a reference without the .sanction 
i of Court under O. 32, K. 7, C. P. Code, is governed by 
! Art. 120. 
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LIMITATION ACT (1908), Art. 120-Settliig 
aside order. 

The right to sue in such a case accrues not on the date 
of decree but only on the date when the decree comes to 
the knowleJge of the plaintiff, or when there was a clear 
and unequivocal threat to infringe the plaintitt’s lights 
by executing the decree- 57 I. A. 325, Foil. 
kar and Baker, J /.) SaDASHIVAPPA GaNGAPPA?'. 
Sangappa. 134 1.0. 1221-33 Bom.L.R. 1033= A.I. 

B. 1931 Bom. 500. 

Setting aside order 

Art. 120 — Setting aside order — Applicability — 
Order under S. 147, Cr. P. Code — Suit to set aside. See 
Limitation act, S. 23. 69 M.L.J. 739. 

Starting point of limitation. 

—Art. l^Q-r—Starting point of limitation. 

The stalling point of limitation under Art. 120 is the 
date on which the circumstances entitling the plaintiff 
to have his interests guarded first comes to his know- 
ledge and from which date a right to sue accrues to him. 
A.I.R. 1926 Mad. 66 and 44 I.C. 55l, Ref. {Addison 
and Bhule, J J.) Lal Singh v. JaiCHANO. 12 Lah. 
262-IE. 1931 Lah. 846 = 130 1.0.778 = 31 P.L.R. 
1014= A.I.R. 1931 Lah. 70 (2). 

——Art. 120 — Starting point of limitation — Right 
to sue — Claim for “zarichaharum.’^ 

In the case of a claim for payment of zarichaharnm 
to tlie owner of the site the suit should be brought wiili- 
in six years from the date of the confirmation of the 
sale and not on the date of auction sale. { Maker ji and 
Bennet, J/,) l)KO DaS v. Mahp.SH RAM GONO. 52 
All. 921=I.R. 1931 All 236 = 130 1.0. 12 = 1930 A. 
L J. 1284= A.I.R. 1931 All. 25. 

Suit for conveyance. 

■Art. 120 — Suit for conveyance — Award — Clause 
embodying contract between co sharers — Undertaking to 
convey interest in immovable properly pui chased by one 
to another — Suit for conveyance — L'mitation — Starting 
point. See LIMITATION ACT, ARTS. 113, 120 .AND 
144. 39 O.W.N. 716. 

Trust. 

See also ACCOUNTS AND KMOLUMKNTS, supra. 

Art. 120 — Trust — Uieach of trust by tiustee in 

manageniont — Suit for damages — Limitation, if any — 
Starting point. See TjMii'ATlON ACT, S. 10. 37 Bom. 
L.R. 946 = A.I R. 1933 Bom. 30. 

■ ■ Art. 120 — Trust — I nfringment of plaintiff's 
ri ght. 

The plaintiff sued as trustee for a declaration that the 
mortgage decree in the former suit was not binding on 
the trust property. There was no right to infringe the 
plaintiff's right before the mortgage suit was iii'-tituted. 

that limitation commenced to lun from the 
date of the mortgage suit. 57 I. A 325, lelicd on. 
{Wallace and Cornish, //.) KanIJASAMI PiLLAI 
Munisa'vii Mudaliar. I.R. 1932 Mad. 435 = 137 I. 
0.707=1932 M.W.N. 321 = 36 L.W. 350 = A.I.R. 
1932 Mad. 589. 

Art. 120 — Trust — Right of benefuiary — En 

for cement of. 

The Indian law makes no distinction between legal 
and equitable estates and the “owner'’ in case of trust 
property is the trustee not the beneficiary, 'fne right of 
the latter is only in a proper case to call upon the tiustee 
to convey to him and that right is governed by Art. 120 
and not Art. 144. Tagote Case, I. A. (Supp.) 47 and 31 

C. 57, Ref. {Sir George Loioudes ) Rani Chhatra 
Kumari Devi v. Mohan irkram Shah. 58 LA. 
279 = 10 Pat. 851 = I.R. 1931 P C. 241=133 I.C. 705 
= 33 Bom.L.E. 1390 = 8 O.W.N. 906=1931 A.L.J. 


LIMITATION ACT (1908). Art. 123. 

783 = 34 L.W. 411 = 13 Pat-L.T. 1 = 35 C.W.N. 963 
=A.IR. 1931 P.C. 196 = 61 M.L.J. 78(P.C.). 

Arts. 120, 61 and B. 10 --Trust — Suit by trut* 

tee of temple to recover money from former trustee. 

The defendant was the trustee of a temple and the 
plaintiffs succeeded him in January, 1922. They filed 
the present suit in 1923 to lecover from tlie defendant a 
certain sum of moiiL'y which lie had taken from the 
temple funds for the expeases of a litigation to remove 
him from the tiu-'teeNhip and have a scheme framed. 
The lower Couits gave the plaintiffs a deciee for the 
amount claimed. In appeal it was contended that the 
suit was barred by time. 

Held, that the proper arlitle applicable to such a suit 
was Art. 120 and neither S. 10 nor Art. 61 applied. 
{Vara^iacha} lar, Jf) KRISHNA KlJUVA v. SRI 

Venkatramana Tempm*:. 152 I.C. 345 -7R.M. 
216 (2) = 1934 M.W.N. 1032 = 40 L.W. 276 = A.I.R. 
1934 Mad. 542. 

Miscellaneous. 

-Art. 120 — Mncellancous — Par tun of estate — 

— Separate registration — Refusal by Collector ^Fresh 
application by owner — Bar. 

The Collector's work in refu.sing or allowing registra- 
tion of part of an e>tate is of a mechanical nature and 
does not partake of the nature of ilecision. Hence where 
a Collector refuses separate registration, a fresh appli- 
cation is not barred by res judicata\ even if the owners 
pay the full pei>hcush without seeking separate regis- 
tration for any Icaigth of lime, they cannot be barred 
from exeicising thi-* right to get separate registration as 
the alienee of part cannot be said to have acquired a 
right by prescription that it should never be split up. 
Furthei the owner who pays the full peisheush has an 
inluTcnt right to get a contribution from the owner of 
the alienated portion. {Ramesam and Venkatasubba Rao, 
y/.) VENKATAKRISHNAMARAJU re SURYA- 
N\RAYANARAJU. 57 Mad. 460 -^151 I C. 129 = 7 R. 
M. 89 = 39 L.W. 304 = A.I.R. 1934 Mad 373 = 67 
M.L J. 544. 

Art. 120 — Miscellaneous — Prior cause of action 

arising beyond the period — Suit on fresh cause of 
action. 

A fresh cause of cClion may ari'-e to a plaintiff and 
he may bring a suit even though a piior cause of action 
had arisen to him beyond the peiiod of six years, 
{Mukern and Bcnnet, //.) I'AKJ \PATI cC JOT SlNGH. 
150 I.C. 814 = 7 R. A. 61-18 R.D. 349 =15 L.R. 458 
(Rev.) -A.I.R. 1934 All. 639. 

Art. Applicability — Suit upon fudgment. 

VVheie a former suit ended in a declaratory judgment, 
and the deciee was not fianied in an executable form, a 
.suit will lie to enforce the lights so declared, and such a 
suit will be govorneil by Ail 122 of the Limitation Act. 
{Beasley t (\ J. and Varadachartar, J .') RATH AN 
Chani) Kumaji V. Amichand. 156 I.C. 264 = 7 R, 
M. 669 = 40 L.W. 792 = 1934 M.W.N. 539 -A.I.R. 
1934 Mad. 665 -67 M.L.J. 413. 

—Art. 123 — Applicability. 

A suit by the heirs of the deceased owner for posses- 
sion of the property from the defenclunts in possession 
of the property without any color of title and not claim- 
ing under the oiiginal owner not governed by Art. 123. 
(/^«;-, C. y. and Das, J.) MaHOMED CHOOTOO v. 
Ahijul Hamid Khan. 10 Rang. 82^ I.R. 1932 
Rang. 95= 137 I.C 200= AI.R. 1932 Rang. 55. 

Art. 123 — Applicability— Claim to vested right 

of inhtritance — Liniitati on. 

Respondent was the son of one M by his first wife 
who died in 1914. His father married another wife 
next year. In 1931 his father and the second wife exe- 
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LIMITATION ACT (1908), Art. 123. 

cuted a sale deed of the suit property in favour of the 
appellant, and in 1934, appellant sued for possession of 
the property. It was found that the site of the property 
was the property of the first marriage, but that the 
house thereon was built after the second marriage. Res- 
pondent pleaded that the property formed the estate of 
his father and mother and that consequently he had ac- 
quired a vested right in it upon his father's remarriage 
in I9l5. 

Held^ that the claim prefened by the respondent v\as 
governed by Art. 123 of the Limitation Act and being 
barred by limitation long before the date of suit, had 
been extinguished by the time he asserted it in Court. 
U Tun Hlaing v. Maung Skin Win. 168 1 0. 118 
-8B.R. 149. 

Art. 123 — Appltcabtltiy — Deptndaut not undet 

obligation to dutribute estate. 

Art. 123 of the Limitation Act only applies where the 
suit is lirought against an executor or an administrator 
or some person legally charged with the duty of distri- 
buting the estate. It has no application to suits in which 
the defendant is not a person who is under an obligation 
to distribute the estate. 59 I A. 74, Foil. C. J. 

and Sliaw^ J.) Ma Pvva Thin U Nyo. 12 Bang. 
409=1521.0. 768 = 7 R.B, 173 = A I.B. 1934Rang. 
318. 


Arts. 123 and 144— Applicability— Mahomedan 

heir — Suit for recovery of shaie. Art, 144 applies, not 
Art. 123. AVr- L imitation Acr, akt. 144— Co-heirs. 
A,I.R. 1933 Lah. 784 (2). 

■ — -Art. 123 — Applicability — Recovery of legacy--- 

Suit against party in possession. 

A suit for lecovery of a legacy from persons who are 
in possession of the estate and who are legally bound to 
pay the same is governed by Art. 123, {King and 
Rachhpal Singh, JJ) SrinathJI v. PaNNA Kunwar. 
66 All. 711=165 LO. 390 = 7 R.A. 922 = 1934 A.L.J. 
230= 3 A.W.R. 397 = A.I.R. 1935 All. 239. 

-Art. 123 — Applicability — Snit to recover pro- 

petty undet will against person in possession . 

Alt. 123 only applies where the suit is brought against 
an executor nr administrator or some person legally 
charged with the duty of distiibuting the estate. So a 
suit by the plaintiff to iccover possession of certain 
Government promissory notes in accordance with the 
terms of a will left by the oiiginal owner against the de- 
fendant alleged to have the notes in his custody contrary 
to the terms of the will is not goveined by Art. 123 as 
the defendant is not charged with any duty of distribu- 
ting the estate. 59 LA. 74, Foil, and applied. {Muketn 
and Giiha, //.) SWARNAMOYEE DaSI v. PRO- 
BODH Chandra Sakkar. 143 I.C. 402 = I.R. 1933 
Cal. 425 =36 O.W.N. 758 = 56 C.L.J. 420=A.I.R. 
1933 Cal. 253. 

* Art. 123 — Co-osvners — Co-hcirs — Suit against to 

recover hts share of deceased father's property. 

Art. 123 only applies where the suit is brought against 
an executor or administiator or some person legally 
charged with the duty of distributing the estate ; a suit 
brought by a Muhammadan heir against his co-heir 
(elder brother) to recover Ms share of their deceased 
father's immovable property U not governed by Ait. 
123 at all but comes undei Art. 144. {Sir George 
Lowndes.) GhulaM MaHOMED v. SHAIKH GHULAM 
Husain. 59 1. a. 74 = 54 All. 93=1932 A.L.J. 246 = 
34 BomLR. 610 = 35 L.W. 464 = I.R. 1932 P.O. 118 
O.W.N. 399 = 136 I.C. 454=36 C.W.N. 310 = 
66 O.L.J. 470=A.I.R. 1932 P.C. 81 = 62 M L. J. 371 
(P.O.). 

[F, 12 R. 409 (412). B. & Expl. 56 A. 7ll (7l6. 
717, 718). B. 36 C.W.N. 758 (765).] 


LIMITATION ACT (1908), Art. 126. 

Art. Maintenance right— Suit to enforce. 

Where the amount of maintenance granted under a 
will is to come out of income of particular property and 
the defendants are in possession of the property under 
the will, the proper article to apply to the suit for arrears 
of Such maintenance against the defendants is Art. 125 
and not 62. {Jack and Remfrey, //.) Hari CHARAN 
Bhunya V. KamalKumari Dasi. IB. 193ICaL 
604 = 132 I.C. 684 = 35 O.W.N. 307 = A.I.R. 1931 
Cal. 670. . ^ 

Art. 123 — Scope — Pioperty not mentioned by 

testator in will and property set apart for religious and 
charitable trusts which fail— Suit by next-of-kin to 
recover -Limitation. See LIMITATION ACT, S. 10 AND 
Art. 123. 37 Bom.L.B. 946 = A.I.R. 1936 Bom. 30. 

Art. 124— Applicability— Suit by shebait of 

Mutt for possession of properties of Mutt — Defendants 
holding as shebaits under invalid appointment— Limita- 
tion — Starting point. See LIMITATION ACT, ARTS. 
120, 124 AND 144. 62 O.L.J . 136. 

^Art. Vl\r- Hereditary religious office-^Otfite 

held adversely for irz'er tivelve years. 

In the rase of a suit for possession of an hereditary 
office, time runs against the plaintiff from the time 
when the defendant takes possession of the office ad- 
versely to the plaintiff. Where the plaintiff alleges, he 
is entitled to the hereditary office of Sri Pandaram and 
that he is lawfully prevented from discharging his duties 
by the trustees and it was found that more than twelve 
years piior to the suit by the plaintiff, the trustees had 
obtained a declaration of their right to appoint 
Pandaram and their nominee has been holding the office 
ever since, plaintiff's suit is barred by limitation. 1 ne 
trustees, through the exercise of the power of appoint- 
ment vested in them by the deciee adversely to the clai- 
mant for over the statutory period, have clepnved the 
plaintiff of his right to the office. 34 M. L .J. 93, E oil. 

{Madhavan Natr, J.) MUTHUKUMARASWAMI PlL- 

LAI SUBBARAYA PlLLAI. I.B. 1931 Mad. 706 = 
133 I.O. 193 = 1931 M.W.N. 8 = A.I.E. 1931 Mad. 

505. _ /• 

Art. Vl^— Hereditary religious office— Right of 

predecessor of plaintiff barred — Right of plaintiff. 

In a suit for declaration and injunction regarding a 
heieditary religious office, if the predecessor of the pre- 
sent plaintiff has allowed his rights to the office to get 
barred by limitation, those who are next in succession 
to him should also be deemed to have lost their rights. 
23 M. 271 (P.C.), Foil, {^Madhavan Nair, J.) MUTHU- 
KUMARASWAMI PILLAI V. SUBBARAYA PlLLAI. LE. 
1931 Mad. 705 = 133 I.C. 193 = 1931 M.W.N. 8 = A. 
I.R. 1931 Mad. 505. 

-Art. 124— Objects of. 


Ver Rankin, C.J. {in the order of reference).— 1 he 

intention of Art. 124 was to treat hereditary offices like 
land for the purposes of barring suits for posspsion of 
the office and extinguishing the right to possession after 
a certain period. The inheiitor of such an office cannot 
therefore be entitled to deny that he derives his right 
from or tlirough his predecessor. (C. C. Ghose, Mukerjt, 
Mitter, Gnha and M, C, Ghose, .//.) MONOHAR 
MUKHERJEE V, BHUPENDRA NATH MUKERJEK 
60 Cal. 462=141 I.O. 644 = I.B. 1933 Cal. 116 = 66 
OL.J 468 = 37 C.W.N. 29 = A.I.B. 1932 Cal. 791 
(F.B.). 

Arts. 124 and 120, Expl— Applicability to cases 

governed by Art 120— Question of possession in respect 
of offices. See LIMITATION ACT, ARTS. l20 AND 124 
EXPL. A.I.B. 1936 Mad. 449. 

Alienation by wtdow—Smt by rever- 
sioners challenging. 
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IiIMITAIION ACT (1908), Alt. 125. 

Although for the purpose of determining whether a 
widow possessed unrestricted power of alienation in the 
property which had descended to her from her husband, 
it is immaterial whether the property was ancestral or 
self-acquired in his hands, but the question is of great 
importance for ascertaining the period of limitation 
governing a declaratory suit by a reversioner to 
challenge the widow’s alienation. If the property was 
ancestral of the husband and the contesting reversioner, 
there can be no doubt that (Punjab) Act I of 1920 is 
applicable and the period of limitation is six years. If 
however the property was non-ancestral, gna the plain- 
tiff, the suit would be governed by Art. 125, Limitation 
Act. Chani, /.) SaNT SinGH v, IIardit 

Singh. 6 LR. (LaU.) 211 = 146 I.O. 350 = 34 P.L.R. 
929=A.I.E. 1933 Lah. 946. 

'Art. 125 — Applicabtltiy — Gift by wtd<.>w of her 

property to her daughter and a stranger. 

The gift by a widow of her property in favour of her 
daughter and the son of the daughter’s husband’s 
brother cannot be called a surrender since the second 
of the donees is a stranger. Art. 120 and not Art. 125 
is therefore applicable to a suit to set it aside. {Niamat- 
ullah and Rachhpal Stngh, /J.) JAGRANI v. GaYA. 
6 I.R. (All.) 389 = 146 I.C. 977 = 1933 A.L.J. 1306 = 
A.I.R. 1933 All. 856. 

" '"Art. 125 — Appltc ability — Perpetual lease by 

7vidow. 

A perpetual lease is an alienation within the meaning 
of Art. 125 and a suit by the reversioners to set aside a 
permanent lease by the widow is governed by that 
article. 40 M. 709 (P.C.), Ref. {Pollock, AJ.Cj • 
Mt. Imrat RaI V, MT. Phula. 149 I.C. 687 = 6 R.N. ! 
246=16 N.L.J. 300= A I.R. 1934 Nag. 103. { 

—Art. 126 — Reversioner — Suit to set aside aliena- i 
tions by widow— Art. 120 applies, not Art. 125. See ! 
Limitation act, art. 120— Reversioner, 1933 
A.Ii. J. 1306= A.I.R. 1933 All. 856. 

Art. 126— Alienation by father who has son 

living — Suit by after-born son to set aside — Limitation 
—Starting point. See IIlNUU LAW— JOINT FAMILY— 
Alienation— Setting aside. A.I.R. 1936 All. 
742. 

—■Art. 126 — * Ancestral’ — Meaning of. 

The expression “ancestral*' in Art, 126 has been used 
in the ordinary sense of Hindu Law, and cannot be given 
a wider sense for Limitation Act. { Jai Lai,/,) GOBIND 
Ram z/. Gopi Chand. 160 I.O. 963 = 7 R.L. 36 (2)= 
36 P.L.R. 214 = A.I.R. 1934 Lah. 397. 

—Art. 126 — Hindu joint family — Alienation by 
father — Child mthe womb on the date of alienation — 
Suit to set aside. 

A person cannot be said to be a minor until he is born i 
and so the provisions of S. 6 of the Act do not apply to 
the case of a son who was begotten befoie but born 
subsequent to the alienation sought to be set aside. So 
a suit to set aside an alienation by a Hindu father 
brought by the son who was in the womb at the lime of 
the alienation, more than twelve years after the alienee 
took possession of the property though within three 
years of his attaining majority is barred by Art. 126. 
14 I.C. 60; 54 I.C. 838 ; 10 Lah. 7l3 ; 79 I.C. 1010 ; 
64 I. C. 757, Foil. {Madhavan Hair, /.) VENKATA- 
RAMA AlYAR V, MiRTHINJAYA AIYAR. I.R 1931 
Mad. 668 = 132 I.C. 316 = 33 L.W. 768=A.I.R. 1931 
Mad. 466 = 60 M.L. J. 621. 

^Art. 126 — Hindu joint family — Alienation by 

manager — Suit by other members for setting aside, 

A suit for redemption by the surviving members of a 
joint Hindu family is not one to set aside an alienation 


i LIMITATION ACT (1908), Art. 127. 

within Art. 126, its object indeed being to obtain relief 
under the alienation and not in spite of it. The allega- 
I tion that any term embodied in the deed of mortgage 
j w'as ultra vires of the manager of the joint family, the 
mortgagor will not change the character of the suit. 2 O. 
W.N. 650, Kef. Ulaza and Smith, //,) SURAJ 
Bakhsh Kedar Nath. 8 O.W.N. 1090. 

["Art. 127— Applicability — Coparcener excluded 
for enjoyment of joint piopeity — Suit by for declaration 
of rights and for injunction — Limitation. See LIMITA- 
TION ACT, Arts. 120 and 127. A.I.R. 1936 Pesh. 
95. 

! Art. Vj/l'- Applicability — Partition — Alistake 

: Smt to re open — Starting point, 

A suit to re open a paitilion and to u; adjust the shares 
: of the parties thereto on the ground th.it certain proper- 
ties allotted to the share of the plaintiff really ])elonged 
; to a third paity, who obtained a decree and possession 
! of those properties from the plaintift, is governed by 
! Alt. 96 and not Art. 127 or 144. The latest possible date 
' from which time would run against the plaintiff would 
be that of his dispossession in pursuance of that decree 
J and a suit brought more than three years thereafter is 
i barred by limitation. 45 Bom. 582, Foil. 
j and Corntdi,//,) RAMAKOTAYYA v, SUNDARARAMAY- 
( YA. 64 Mad. 883 = 34 L.W. 262=135 I.C. 9 = IR 
•1932 Mad. 41 = A.I.R. 1931 Mad. 707 = 61 M.L.J'.’ 
j 430. 

i Art. 127— Applicability— Partition suit — In- 

come accruing between preliminary and final decrees— 
Suit for share in — Limitation. See Limitation ACT 
ARTS. 62 AND 127. A.I.R. 1935 Nag. 137. 

Art. 127 — Applicability — Separation of joint 
family members— Property continuing undivided after 
separation — Suit for possession governed by Art, 144 not 
by Art, 127 Property which has continued undivided 
after a division is not joint family property. See IdMiTA- 
;TioN Act, Art. 144— Hindu joint family. 68 
! LA. 106 = 27 N.L.R. 131 = 60 M.L J. 386 (P.C.). 

I Art. 127 — Applicability — Stranger purchaser, 

j Art. 127 does not apply where a stranger has acquired 
j the property. Where the managing member of a joint 
family and a minor represented by his mother sold the 
property in 1904 to a stranger who in turn .sold it to 
another stranger in I9l7, a suit brought by the minor 
j on his attaining majority in l924 is barred under 
Art. 144. The possession of the pin chaser is adverse 
to the other coparceners from the moment of his obtain- 
ing possession. 23 B. I3y (F.B.); 12 M. 292, Ref. 
{Tyabji, J.) FaKIRAPPA JJaBAPPA v, RuDRAPPA 
Rachappa. I R. 1932 Bom. 266 = 137 I.C. 367 = 34 
j Bom.L.R. 354 = A.I.R. 1932 Bom. 265. 

j —Art. \21^Htndn joint family— Exclusion of 

coparcener— Exclusive enjoyment by another— Adverse 
I possession, 

I Long and exclusive possession of property by one co- 
I parcener is evidence of the exclusion of another and the 
I man who is out has to make out a prima facie title and 
I establish either an agreement or some jural relation to 
I account for the exclusive possession of his opponent or 
j that the situation was due to any accidental circumstan- 
ces such as for instance situation of the properties, of 
the residence of the parties and so on. If he fails to 
establish that, a suit for partition by him of such pro- 
perty is barred by Art. 127 even though he is in posses- 
sion of part of the joint family property. Rule as to 
adverse possession as between members of Hindu joint 
family discussed. {Rangnekar and Broomfield, J/,) 
Ungangouda V. Sangangouda. 6 I.R (Bom ) 
120 = 1461.0. 780 = 36 Bom.L.R. 779 = A.i.R. 1933 
Bom. 386. 
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Arts. 128 and Applicability— " Hindu"— 

Mean I H}^ of . 

The \\ui(l “Hinrlu” in Arts. 128 and 129 of the 
Limitation Act does not lefei to the rchpious perbiia‘-ion 
of the pl.iinlift. The articles apply where the mainten- 
ance is claimed not on the hasi- of (ontract Imt on the 
basis of status of the pLiintift under the Hindu Law. A 
suit for niainlenanre based on an express, piomise made 
by the defendants' piedtctssor in interest is ejoverned by 
Alt. 115, Limitation Act, and not by Arts 128 and 129, 
though the plaintiff U a Hindu. {Khoja Mahomc'i Noor 
and Sauhdefs, //.) RaMJI l'>AS z> MahaMAYA 
PRAS vii SINGH. 161 1.O. 478-8 R.P. 462-16 Pat. 
L.T. 789 - A I R. 193G Pat. 158. 

Art. 128 — Appluabiltiy — Hindu wife — Claim 

for fuaintenance mnitr deed and tinder general law. 

Where a Hindu wife living apait fiom her husband 
sued after his death to recover maintenance on the basis 
of a tamliknama and under the geneial Hindu Law, 

Held, that the claim was not one for maintenance 
but was a mere money claim and that the suit was not 
governed by Art. 128. {Wort ami Kulufaiit Sahay, 
//.) PAlUJRfA SAKASWATI KUEU v. lUllURlA 
ShlGka'I’an kukr. 12 Pat. 869—1.^9 I.C. 738 = 6 
B.P. 637-15 Pat. L.T. 372 = A.I.R. 1934 Pat. 99. 
Arts. 128 and 129 — Scope, 

Art. 129 is intended to apply to cases where the 
status of a person on the. basis of which maintenance is 
claimed is denied and the peison w'ants to 
establish that status; bur where such status is not 
denied. Art, 128 applies. l5 Bom. 135 and 26 Mad. 291, 
kef {Jat Lai and Abdul Kashtd, //.) MT. SHIBRI v, 
joiin Singh. 14 Lah. 769=148 I.C. 479 = 6 RL. 
667 -=34 P.L.R. 1082- A.I.R. 1933 Lah. 747. 

Art. 131— Applicabitity— Anubhavam tenure — 

Suit for aiieais of rent — Limitation, IdMITATION 

ACT, ARTS. 1 16 and 131. A.I.R. 1936 Mad. 682. 

Art. 131 — Applicability — Moitgage and lease 

back — Lxpiry of lease — Suit by mortgagee for mortgage- 
money and piofits after 12 years — If barred. See LIMI- 
TATION ACT, S. 28 AND ART. 139. 41 L.W. 398- 
A.I.R. 1935 Mad. 377. 

Art 131 — Appltcahihty — l^ecurrtn^^ amounts 

promised to be paid to plaintif by way of maintenance, 
cti\ — Suit to reiorer — Limitation Act, Art. II 5. 

A suit to fc'-tabli^h a periodically reclining right is j 
distinct from a suit to realise sum.s of money clue on the 
basis of that light. Wlieie the riaintiff sues to recover 
aireais of ucurring sums of money promised to be paid 
to him by way of maintenance, etc., Art. Il5, and not 
Art. 131 of the Limitation Act, applies to the suit. 
{Khoja Mahitncd Noor and Saunders, //.) KAMJI DaS 

z;. Mahamava Prasad Singh. 161 I.C. 478=8 
R.P. 452 -- 16 Pat L.T. 789 = A.I R. 1936 Pat, 168. 

Art. 1^1— Applicability — Test— Suit for dtcla- 

ration of t elatton\hip of landlord and tenant and 
ejectment. 

The te^t of the proper A i tide to apply is to consider 
the facts alleged in the plaint and the remedy gi anted by 
the Court. It is not necessarily to be measured by the 
remedy which the pl.iintiff may have asked for but which 
has been iefu«ed. ft is the duty of the Court to consider 
the facts and then to give such remedies as are not 
barred hy limit.ition. Plaintiff sued in Civil Court for a 
declaration that <lefend,ant was an under raiyat under 
him, that be (defendant) had denied that relationship 
and refused to pay lent to him and further prayed for 
his eviction. 

Held, the Civil C!ouit had jurisdiction only to decide 
whether the relationship of landlord and tenant existed 
but not to grant relief of possession as this was within 


the jurisdiction of Revenue Court under the Chota 
Nagpui Tenancy Act and that the article to be applied 
; for deciding the question of limitation was Art. 13J and 
I not Art. 142 or 143. {Courtney-Terrell , C.J, and 
I Saiindtrs, J ) NAGA MaNJHI v . KINI MAHATANI. 
j 150 I.C. 242 = 6 E.P. 729 -A.I.R. 1933 Pat. 696. 

I Art. 131 — Landlord and tenant — Remission of 

, rent — Suit for declaration of custom — Landlord deny~ 

I ini: custom in cases of some tenants — If refusal of ri^ht 
1 of all generally, 

j The fact that a certain co sharer landlord denies the 
I existence of a custom of i emission once, in re^pet t of 
, some tenants and not all, cannot destroy the custom; the 
I right if any of the tenants generally cannot be held to be 
I barred by limitation, becau‘-e there might have been 
lefusal to grant remission under custom in the case of 
some. Hence suit bi ought by the tenants under O. 1 
k. 8, C.P. Code, for a declaration of the custom is not 
barred by limitation in any way nor is there any bar to 
their being granted relief by way of declaration in case 
the custom set up by them be e-stablished on evidence. 
{Guha and I.od^CtJJj) DlNANATHKAR v. JiTENDRA 
NaNDAn D\S. ‘i 60 I 0. 121-8 R.O. 407-40 O.W.N. 
468- A.I.R. 1936 Cal. 744. 

Art. 131 — Periodically recurring tight — Smt 

to renn>er a r rear s of revenue. 

Where a claim is expressly for arrears of revenue and 
not for the establishment of a right, Art. 62 and not 
Art. 131 applies Art. 131 applies in express terms to 
a suit to establish a peiiodically lecurring right and not 
to recover sums due undei sui'h a right. A .suit may 
claim both the leliefs, but while the formei claim falls 
under Art. 131, the latter claim falls under Ait. 62. 34 

All 246 and 5 Pat. 249, Rel. on ; 34 Horn. 349, Expl.; 
i 15 Bom. 135; 22 Bom. 669 and 3cS Mad. 916, Ref. 
{Madgavkar and Barlee, JJj) JANARDAN TuiMBAK 
Dinkar Haki. 65 Bom. ir«3=I.R. 1931 Bom. 
289=13110.465 = 33 Bom.L.R.V127== A.I.R. 1931 
Bom. 189. 

Art. 131 — Sanad granting in perpetuity a Per- 

i.cniage of the government assessment - Government 
snbstquently substituting a jixed annual sum — Suit for 
declaration of ri ght to variable annual sum — Limitation, 

\ III 1<S89, the right to 2 per cent, of the Government 
assessment conferred on the plaintiff’s ancestor was 
.altered into one for a fixed annual sum. lu 191 3, his 
claims to the old percentage were definitely negatived. 

/A’A/, that Art. 131 and not Ait. l4 or 120 of the 
Limitation Act applied ami the suit was well in time, as 
it wms within 12 yeais of the lefusal by the Government 
in 1913, to admit any right in the plaintiff to a vaiiable 
annual sum {T^oid Russell of Liillowenj) SECRETARY 
OF State v , Parashram Madhavrao. 61 I.A. 
190 - 68 Bom, 306 = 36 Bom L R. 561 = 6 R.P.C. 137 
= 148 1.C 796 - 3 A.W R. 663 = 1934 A L J. 438 = 38 
C.W.N. 568=39 L.W 748 = 1934 M.W.N. 437 = 69 
CL.J. 282-A.I.B. 1934 P.C. 108 = 66 M.LJ. 614 
(P.C ). 

Art. 131 — Suit to recover malikhana is governed 

by Alt. 132 and not by Ait. 131. See LIMITATION 
ACT, ARiS. 132 AND 131. A.I.R. 1934 Pat. 44. 

^Art. Applicability— Charge under 85, 

Madras District Municipalities Act — Suit to enforce 
— Limitation. 

Art 132 of the Limitation Act is not applicable to a 
suit by a municipality for recovery of property tax 
which is made a first charge on the property under S. 85 
of the Madras Distiict Municipalities Act of 1920. Such 
a suit is governed by S. 345 of the Madias District 
Municipalities Act and must be instituted within three 
years from the date of the cause of action. {Madkavan 
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Nair, /.) MUNICIPAL COUNCIL OF TRICHINOPOLY 
z/. Ratnam PILLAI. 160 1.C. 254 = 8 R.M. 616 = 41 
L.W. 457 = 1936 M.W.N. 379 = A.LR. 1935 Mad. 
378. 

• Art. 132 — Apphcabtltty — Discharge of prior 

mortgage — Suit to enforce priority. 

Where a subsequent mortgagee who ha> discharged a 
prior encumbrance sued to enforce his claim to priority 
as against an intermediate encumbrancer the suit is gov- 
erned by Art. 132. {A\iza and Jhsht^hwar Nath, JJf) 
Ram Sahai v, Kun War Sah. 7 Luck 26 = 139 I. 

0. 626 =I.R. 1932 Oudh 373 = 14 O.L.J. 370 = 8 O.W. 
N. 622 = A.I.R. 1932 Oudh 314. 

Art. 132 — Applicability — Ilindti loidiKO — Suit 

to recover arrears of mat nte name, 

A Hindu widow^s maintenance is not a chaige on her 
husband’'-, propeities and a suit to recover arrears of 
maintenance is not governed by Ait. 132. {IVo/t and 
Knlwant Sahay, JJ.) BaHURIA SaRASWATI KUER 
V, Bahuria Sheoratan Kukr. 12 Pat. 869 = 149 

1. C. 738 = 6 R P. 637 = 15 Pat.L.T. 372 = A.I.R. 1934 
Pat. 99. 

Art. 132 — Applicability — Maintenance charged 

on immovable property — Suit for arrears of — Limita- 
tion. C. P. CODE, S.47. 39 O.W.N. 725. 

— - A rt. — Applicability — Puisne mortgagee — | 

Suit by^ for redemption of prior mortgage — Art. 148. 

A suit by the representatives of a puisne moitgageeto 
ledeem the propeity from the representatives of a prior 
mortgagee falls within the terms of Ait. 148 of the 
Limitation Act. It is not a suit to enforce payment of j 
money charged upon immovable property and Art. 132 
does not apply to the suit. {Srivadaiia and Nanavutty., 1 
//.) RAM ADHAR V, SHANKAR RaKHSH SinGH. 10 j 
Luck. 531 = 153 1.0. 808 = 7 R.O. 400 = 1935 O.W. I 
N. 40 = A I.R. 1936 Oudh 139. 

——Art. 132 — Applicability —Suit to enforce charge 
— Payments under S, 170-A. 7', Act — .Suit to recover 
same on basis of accounts — Limitation, 

The shebait of a temple made certain payments under 
S. 170-B.T. Act, and sued for the enforcement of a 
statutory mortgage under S. l7l,on the basis of accounts 
showing the payments made. The payments weie made 
in the yeais 1914 to 1917, the per'«on making the pay- 
ment went into possession in 19 15 and continued till 
February, 1926, and sued on the basis of accounts in 
April 1927. 

lleldy that no question of limitation aiose, and that 
assuming it arose, Art. 132 of the Limitation Act would j 
apply because the claim \Nas to enforce payment of j 
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pioperty, Art. 132 does not apply. {King ami Rachhpal 
Singh, //.) SRINATHJI v, PANNA KUNWAN 66 
All. 711 = 155 I.C. 390 ---7R. A. 922 = 1934 A.L.J. 230 
= 3 A.W.R. 397 = A.I.R. 1936 All. 239. 

——Art. 132 — Applicability — Suit for redemptiim 
by pin sue mortgagee. 

Art. 132 does not apply to a suit for redemption of 
the piior mortgage bi ought by the puisne mortgagee 
who was authotized by the moitgagor to ledeem the 
earlier mortgage. {'J\li Chand. \ind Monroe, //.) 
SuNDAR Das V. Beli Ram. 14 Lah. 596 = 1 R. 1933 
Lah. 299 = 142 I.C. 805 = 34 P.L R. 502=A.I.R. 1933 
Lah. 603. 

■■ Art. 132 — Applicability — Suit for redemption 
\ by puisne mortgagee, 

A suit by a puisne mortgagee for ledemption of a 
piior mortgage against the auction purchaser in a suit on 
the piior moitgage to which the puisne mortgagee was 
not impleaded as a paity, is not governed by Ait. 132 of 
the Limitation Act. It is impossible to regard such a 
suit as one to enfoice payment of money charged upon 
immovable propeity. The puisne mortgagee is not suing 
for enforcement of his own moitgage at all but is enforc- 
ing his light to redeem which he has under S. 91, T. P. 
Act {Niamatullah, J,) NAROTAM DaS z/. SanWAL 
Dass. 163 I.C. 664 = 7 R. A. 648 -4 A.W.R 70 = 
A.I.R. 1934 All. 946. 

Art. 132 — Co-mortgagor reUtemiug moitgage — 

Right to charge — Suit for couti ibutiou — Limitation, 

Where a co-mortgagor redeems the mortgaged pio- 
peily, he, by virtue of S. 92 of the T. P. Act, acquires 
by subrogation the same lights as the mortgagee and 
under Ss. 92 and 95 of the‘T. P Act, he w'ould be entitl- 
ed to claim contiibution from the other co-moitgagors 
, with a charge on their share of the piopeity. The light 
i of subiogation under S. 92 as well as the tights accruing 
I to a co-mortgngor under S. 95 of that Act aiise only on 
the redemption of the mortgage and not on payment of a 
portion of the moitgage-money to the mortgagee, There- 
foie no cause of action on the basis of redemption for 
I recovery of the amount paid on behalf of the co-mortga- 
i gors aiises in favour of the redeeming co-mortgagor 
j until the date when the mortgage debt is completely 
I liquidated and a suit instituted within twelve }ears of 
that date is within time. Such a suit is not governed 
I either by Ait. 61 or Ait. 83. {S nvn^tava ami Zia-ul- 
I Ilauin, JJ-) NLSAR AHMAD KhaN v, ManzUR 
Ahmad Khan. 10 Luck. 690 = 164 I.C. 267 = 7 R O. 
464 = 1935 O.W.N. 278 = A.LR. 1935 Oudh 246. 


money charged upon immovable property and the suit i 
was not barred in any event. To ^uch a case the pro- ] 
visions of Arts. 61, 9l and 120 of the Limitation Act ] 
have no application. {Rankin, C.J. and Guha, /.) i 
Rajeswar Prasad Bhakat v, Rajani Nath 
Banerjee. I.R. 1931 Cal. 779 = 134 I.C. 76 = 351 
O.W.N. 678 = A.I.R. 1931 Cal. 493. 

Art. Applicability — Suit to enforce — 

Charge — Star ting point. 

When a suit is brought to enforce payment of money 
charged upon immovable properly the proper Article to 
be applied is Art. 132, and under this Article the ques- 
tion when money sued for becomes due has neces‘«arily 
to be decided w’ith reference to the terms of each bond. 
{Maepherson ami Fazl Alt, //.) MuKHDEO SlNGH 
V, Harakh Narayan Singh. 11 Pat. 112=IR. 
1931 Pat. 465= 134 1 0. 609 = 12 Pat.L.T. 765=A.I. 
R. 1931 Pat 285. 

Art. 132 — Applicability — Suit for money. 

Where the plaintiff asks for a money decree only 
and does not seek to enforce a charge on immovable 


Art. 132 — Default clause in mortgage — Mort- 
gagee Jias option to site. 

In an instalment mortgage bond, a default clause is in- 
serted exclusively for the benefit of the mortgagee and 
confers no right on the mortgagor, and therefore the 
mortgagee has an option to realize the whole amount on 
I default by the mortgagor, even though such option is not 
I expressly mentioned, and the whole amount does not 
“become due” on such default. 7».I.R. 1932 P.C. 207, 
Rel. on ; A.I.R. 1931 Pat. 285, Foil. {Pollock, A,/.C,) 
PUNA II Govinda Raghora. 30 N.L.R 290 = 162 

I.C. 438 = 7 R N. 104 = A.I.R. 1934 Nag. 191. 

Art. 132 — Default clause tn mortgage — Option 

to sue given to mortgagee. 

When the deed of mortgage entitles a mortgagee to 
institute a suit for a relief under the mortgage on default 
being made on payment of interest agreed to be paid 
yearly, the limitation commences to run from the date of 
such default in spite of a further covenant to the effect 
that the mortgagee may not sue on such a default. The 
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mortgage money does not become due within the mean- 
ing of Art. 132 until the mortgagor’s right to redeem and 
the mortgagee’s right to enforce his security have accrued. 
{,Raza^ Btsheshwar Nath and Smithy //•) PARBATI 
Mahomed Abrahim. 8 Luck. 240 = I.R. 1933 Oudh 
98-142 I.O. 64=9 O.W.N. 1202 = AJB. 1933 Oudh 
66 (P.B.). 

kxXt.X'Nl-— Default clause tn mortgage — Time 

from the exercise of option by mortgagee. 

A mortgage bond, under which the principal amount 
was to be repaid in six years, provided for payment of 
interest annually and that, in case of default, the 
mortgagee 'would be entitled “within and after the 
expiry of the stipulated period of six years” to lealise 
the entire mortgage- money in a lump sum. No interest I 
was ever paid under the mortgage, and the mortgagee | 
brought a suit to enforce his security wdthin 12 years | 
from the expiry of the stipulated period (six years) but : 
more than 12 years from the fiist default in the payment j 
of interest. ^ | 

Held^ that the proviso in question was inserted in the i 
mortgage deed exclusively for the benefit of the mort- | 
gagee and gave him an option either to enforce his | 
secuiity at once on default by the mortgagor in the | 
payment of the interest or to wait for the full term of i 
the mortgage, and it was not competent to the mortga- , 
gor to take advantage of his own default and claim a : 
right to redeem before the expiiy of the stipulated term. 

Hcld^ accordingly, that the principal money did not ' 
become “due” (within the meaning of Art. 132 of the 
Indian Limitation Act) immediately upon default, but 
when both the mortgagors right to redeem and the ■ 
mortgagee’s right to enforce his security accrued, and ' 
that therefore the suit was well in time under Art. 132. i 
37 All. 400 and 45 All. 27, Overr. (^Sir George ; 
Loivndes.) LASA DIN v. MT. GuLAM KdNWAK. 59 j 
LA. 376 = 7 Luck. 442 = IB. 1932 P.O. 261 = 36 i 
O.W.N. 1017 = 1932 M.W.N. 912 = 36 L.W. 246 = 56 
O.L.J. 237 = 1932 A.L.J. 913 = 34 Bom L.B. 1600 = 
138 I.C. 779 = 9 O.W.N. 638 = A.I.B. 1932 P.O. 207 = 
63 M.L.J. 187 (P.C.). 

[Appl. 55 A. 283 (297). F. 8 Luck 240 (244, 246) 
(F.B.); 64 M. L.J. 606 (608). R. 8 Luck. 488 (492).] . 

'Art. 132 — Default clause tn mortgage — Time 

from exercise of option — Waiver — Proof of . 

A moitgage bond recited that the principal amount ■ 
w^as payable within tw’o years while the interest was j 
payable at the end of each month and in case of default • 
in the p lyment of interest, compound interest at a | 
higher rate and also the principal and interest was to . 
become payable. Default was made in the payment of , 
even the fiist instalment of interest. 

//<’/(/, that the period of limitation for the suit | 
brought by the moitgagee should be computed only , 
from the date of the expiry of the term of the mort- j 
gage ; the clause empowering the moitgagee to sue on 
default should be deemed to have been inserted exclu- ! 
sively for his benefit and as such it gave him an option | 
to enforce the security at once or to stand by his invest- i 
meat for the full term of his mortgage. 7 Luck. 442 1 
(P.C.), Foil. The mere fact that in the plaint compound j 
interest is calculated even from the date of the first 1 
default in the payment of interest does not nece.ssarily | 
indicate that the option given to him of suing within the 
period of limitation calculated from the expiry of the 
term fixed for the payment of principal has been waived. 
(Curgeiwen and Sundaram Chetty^ //.] BabU v. 
Venkatachalapathi Iyer. 148 1.0. 311=6 R.M. 
466 = 1933 M.W.N. 331 = 37 L.W. 751 = A.I.R. 1934 
Mad. 227=64 M.L.J. 606. 
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! Art. 132 — Equitable mortgage — Deposit of pro- 

'* mtssory note and title-deeds — Promissory note payable cn 
i demand — Starting point of limitation. 

\ Where a mortgage is evidenced by a promissory note 
i accompanied by deposit of title-deeds, 12 years’ 
1 limitation does not rim from the date of execution of 
I promissory note merely because the promissory note is 
' payable on demand. The question to be considered is 
I whether the words “on demand” are mere words, or 
I whether, looking at the whole document, it is really 
intended that the demand should be made before the 
, liability to pay arises. 11 Rang. 328 and 46 M, 259, 
Rel. on. {Sen, J.) Villa v. PetleY. 6 R.R. 246 = 
148 I.O. 721 = A.I.B. 1934 Rang. 61. 

■ Art. 132 — Execution sale — Sale of property sub- 

ject to charge — Default of purchaser — Suit by envner to 
enforce his right of indemnity. 

Where some of the properties furnished as security 
under a bond executed as a condition for stay of execu- 
tion were sold in execution of another decree subject to 
the charge, and on the failure of the purchaser to pay 
off the charge, the owner of the properties brought a 
suit in effect praying for a declaration of his right to 
indemnity and for its enforcement by the sale of the 
property, 

Held, that it was not necessary for the plaintiff to 
pray specifically for a declaration which was involved in 
the prayer for sale of the property, that the main lelief 
was the enforcement of the charge and that the suit was 
governed by Art. 132 and not Art. 120. {M adhavan 
Natr and Jackson, //.) RAM A RAYANIMGAR 
Venkatalingam Nayanim Bahadur. 67 Mad 218 
= 1491.0. 379 = 6 R.M. 642 = 1933 M.W.N. 486 = 38 
L W. 818=A.I.R. 1934 Mad. 1 = 66 M.L J. 4. 

Art. 132 — Mortgage bond — Provision for instal- 
ments — Default clause allowing recovery of expired and 
unexpired instalments in one lump with interest on 
default ^Default — Cause of action for suit —Limitation. 
j A mortgage bond provided for repayment of the 
1 principal amount in 20 instalments, the first of which 
I was to become due in May-June, 1913, and in case of 
default of any one instalment the mortgagee and his 
[ heirs “have and shall have power to recover in a proper 
j way the expired and unexpired instalments in one lump 
I with interest thereon at 1 per cent, per month by sale of 
the mortgaged properties, etc.” No instalments were 
paid at all and a suit was instituted on the bond on 
n-8 1928. 

Held, Art. 132 was applicable; that the case was one 
of the class of cases where the creditor is given a differ- 
ent right for each instalment in respect of which default 
may be made, the creditor being entitled to take the 
most recent instalment as that which gives rise to the 
particular cause of action on which he sues, provided the 
cause of action arose not more than 12 years before the 
institution of the suit; that it was not that the same 
cause of action w^ould arise in respect of each instalment 
as and when it became due and was unpaid, but the 
cause of action in respect of any particular instalment 
was different from that in respect of any other instal- 
ments; and that what had to be considered was how 
much had fallen due and had not been paid and was not 
barred by limitation; and .secondly, how much remained 
to be paid even though till that moment the instalment 
I had not fallen due; and that the suit was not therefore 
1 barred by limitation though instituted more than 12 
! years after the date when the 1st instalment became due 
I and the 1st default w’as made. {Courtney-Terrell , C,J, 

! and Varma, /.) RAGHUNANDAN SlNGH v, KlSHUN 
* Singh. 16 Pat. 1 = 156 1.0.476 = 8 R.P. 1 = 16 Pat. 
I L.T. 893=A.I.R. 1936 Pat. 383. 
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"Art. 132 — Mortgage deed — Default clause — 

LtmttaUon — Starting point* 

Where the term of a mortgage is a period of one year 
and it is clearly stipulated in the mortgage deed that the 
principal, interest and compound interest will be paid to 
the mortgagee on the expiry of one year from the date 
of the mortgage, a covenant in the deed giving an option 
to the mortgagee not to wait for the full period of one 
year and to put the mortgage deed into suit after the 
expiry of six months in the event of the failure of the 
mortgagor to pay interest on the expiry of six months, 
is, at best, an option given to the mortgagee and it is open 
to the mortgagee not to avail himself of this option and 
to wait for the full stipulated period of the mortgage. 
Accordingly a suit for sale on the basis of the mortgage 
bon<l filed more than 12 years after the date of the 
default committed by the mortgagor in the payment of | 
interest but within 12 years from the date of the expiry 
of one year from the date of the execution of the mort- 
gage deed, is not barred by limitation. (T/iom and 
Iqbal Ahmad, /.) BOHRA HOTI LAL v. MithU LaL. 
157 I.O. 675 = 8 R. A. 222=1935 A.L.J. 516 = 1935 
A.W.R. 643 = A.I.R. 1935 All. 421. 

——Art. 132 — Mortgage — Default clause — Option 
given to mortgagee to enforce payment earlier — Effect — 
Starting point of limitation. 

A mortgage bond provided that the mortgagors should 
pay the amount after one year, that they should pay 
half yearly interest failing which the same was to be 
added to the principal and there was a further clause 
that if there was default, the mortgagor might realise 
the entire amount. 

Held, that the mortgage term was not cut down and 
that limitation commenced to run after the expiry of one 
year. {Mukerjt and Bennet, jjf) RAM DayaL v. 
Aminuduin. I.R. 1931 All. 631 = 133 1.0.311 = 
1931 A.L.J. 29 = A.I.R. 1931 All. 203. 

•——Art. 132 — Mortgage — Default — Provtston for 
recovery of amount before expiry of period — Starting 
point of limitation. 

A mortgage bond executed on 12th May, 1912, provid- 
ed that interest would be paid yearly and that the prin- 
cipal would be paid within five years. It further pro- 
vided as follows: — '‘In the case of default of payment at 
the time fixed or on the discovery taking place within the 
stipulated peiiod of any act of bad faith, then the 
creditor would be entitled to recover his money principal 
and interest in any way by filing a suit'*. The mort- 
gagor failed to pay interest in May, 1913, but the suit 
was not brought till April, 1929. 

Held, that the act of bad faith which the parties had 
in contemplation was not the mere default in the pay- 
ment of the annual interest, that there was no default by 
the mortgagor which would entitle the mortgagee to 
realise the whole of the mortgage money within the 
period of five years and that the suit having been 
brought before 12 years from the expiry of the period of 
five years was within time. {Muher/i and Bonnet, JJf) 
Ram Sewak Kueri v. Ram Rup Teli. I.R. 1931 
All. 387 = 131 I.O. 647 = A.I.R. 1931 All. 637. 

-Art. 132 — Mof tgage — Default clause — Time 
from exercise of option. 

Where an instalment mortgage bond fixes the time by 
which the entire principal money and interest thereon 
are to be paid and a clause is inserted for the benefit of 
the mortgagee that if any of the instalments due is not 
paid in time the mortgagee would be at liberty to call in 
the entire money, the effect of such a stipulation is that 
under the terms of the bond the mortgagee has successive 
or recurring causes of action and it is left to his option 
to avail himself of any one of these causes of action, ancf 
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base his suit upon any of them. (f"ase-law exhaustively 
discussed.) {Maepherson and Fazl Ah, JJ.) MUKH- 
DEO Singh v. Harakh narayan Singh. 11 Pat. 
112=I.R. 1931 Pat. 465 = 134 I.O 609 = 12 Pat.L.T. 
756 = A.I.R. 1931 Pat. 286. 

[E. 1931 M.W.N. 1246(1250); 35 L.W. 424 (428) 
F. 30 N.L.R. 290(292).] 

Art. 132 — Mortgage — Sale in execution of 
decree Suit against puisne niort gagecs by purchaser — 
Stat'ting point of limitation. 

The amount due on a simple mortgage was payable 
in 1909. In 1914 the simpl'j mortgage brought a suit 
for sale in which he omitted to implead certain subse- 
quent purchasers of the equity of ledemption. In 1924 
the properties were in exet.iiti )n of the mortgage decree 
sold by Court and purchased by the plaintiff. In 1926 
the plaintiff sued to recover posses««ion from the pur- 
chasers of the equity of redemption and subsequently 
applied to amend his plaint and add a piayer for a 
decree for sale. 

Held, a suit for sale should have been brought within 
twelve years from when the amount fell due (/. e. 1909) 
and not from the date fixed by the mortgage decree; 
the relief sought by the amendment was time baned 
even at the date of plaint. 6 Rang. 297, Ref. (^Reilly 
and Anantakrishna Aiyar, //.) CHANDRAMMa v. 
Seethan Naidu. I.R. 1931 Mad. 737 = 1331.0. 
497 = 33 L.W. 648 = A.I.R. 1931 Mad. 642 = 61 M.L 
J. 316. 

'Art. 132 — Mortgage — Stipulation for payment 

zvithin three years and making amount exigible on 
failure to pay interest yearly — Default — Limitation — 
Starting point. 

A mortgage deed provided that the mortgage amount 
with interest was to be paid within three years and 
there was also a default clause that if interest at the end 
of each year \vas not paid, the principal and interest 
should be collected at once without waiting for the 
period fixed, viz., three years. Default in payment of 
interest was made by the mortg.xgor, ultimately resulting 
in a mortgage suit. 

Held, that the default clause was one that was 
exclusively for the benefit of the mortgagee, that it 
purported to give the mortgagee an option either to 
enforce the security at once or to stand by the investment 
for the full term of the moi tgage. The mortgagor 
could not be allowed to take advantage of his own 
default and that the period of limitation commenced to 
run only after stipulated period of thiee years and not 
from the date of default. 53 I. A. 184 and 59 I. A. 376, 
Foil. {Pandrang Row, J.) THIRTHAGIRI UdaYAN 

VENKATARAMA CllETTY. 159 I.O. 172=8 R.M. 
463=1935 M.W.N. 995 = A.IR. 1935 Mad. 884. 
-Art. 1^2-'Mortgage suit — Application for per- 
sonal decree — Commencement of limitation. 

There were two mortgages between the same parties, 
one dated 20th February, 1902, and the other dated 8th 
September, 1903, the mortgagor promising to pay the 
amount in eight years. There was a further provision 
that if the interest for one complete year remained 
unpaid, the creditors were to have power to recover the 
interest and also were at liberty to recover the principal 
and interest without having any regard “for the stipu- 
lated period*’. Interest was not paid and there was 
default at the expiry of one year on account of both 
these mortgage-deeds. There was an acknowledgment 
of both these mortgage debts on 3rd March, 1906, which 
gave a fresh start for the purpose of limitation. One 
consolidated suit was filed on 22nd February, 1916, to 
recover the amounts due on both these documents and 
in 1917 the claim w^as decreed. On 20th February, 1929, 
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after all the mortgaged properties had been sold, there 
still remained a balance over Rs. 2,000 to be realised. 
The mortgagees accordingly filed an application on 21st 
August, 1929, under O. 34, R, 6, for a personal decree 
against the mortgagors. 

IJeld^ that the limitation for a decree under O. 34, 
R. 6, commenced to run not after the expiry of one year ! 
within which the mortgagor continued default for pay- j 
ment of interest, but it commenced to run after the ex . 
piry of eight year term stipulated in the deed. (Case- 1 
law discussed.) {Siilaiman ^ C.J., Ktug and Niama- 
tullah, //.) Md. Hussain 7^ Sanwal Das. 66 
All. 964 = 6 R.A. 795 = 148 I.O. 961 = 1934 A.L.J. 
261 = 3 A.W.R. 431=A.IR. 1934 All. 397 (F.B.) . 

■ —Art. 132 — Mortgage — Suit for contrthution by 

co-mortgagor — Starting pant of limtiatton. 

The case of Sreemati Rajkurnari (25 C.W.N 283) 
was wrongly decided in so far as it was held in that case i 
that a suit by a redeeming co- mortgagor for contribu- | 
lion, instituted beyond the period within w-hich the , 
original mortgagee could institute his suit on the mort- i 
gage, had it wot been redeemed, was barred. In such a | 
case the suit for contribution can be filed by the co- j 
mortgagor within 12 years of the date on which the. 
other mortgage was paid. 25 C.W.N. 283, Overr. 
{^RanktHy C./.^ C.C. G/iose, Alnkerii, Malhk and 
Guha, JJ.) Umar Ali v. Asmat Ali. 68 Cal. 1167 
= I.R. 1931 Cal. 409 = 130 I.C. 889 = 35 C.W.N. 409 , 
= 63 C.L.J. 154 = A.I.R. 1931 Cal. 251 (F.B.). I 

I 

Art. 132 — Mortgage suit— ^Purchaser of equity 

of redemption not impleaded — Purchaser at mortgage 
sale sutu!^ for possession — Bar, 

Where in a mortgage suit the transferee of the equity 
of redemption was not impleaded as party, though the 
mortagee had knowledge of the transfer and the pur- 
chaser at the mortgage sale instituted a suit to recover 
possession from the purcluissr of the equity of redemp- 
tion more than 12 years after the date fixed in the mort- 
gage bond, 

Hel(f that the suit was barred under Art. 132. 
{^Malltk and Jack ^ J f.) SURENDKALAT. KUNDU 
Ahammad ali. 60 Cal. 1193 = 147 I.C. 808 = 6 R. ! 
C. 361 = A.I.R. 1933 Cal. 912. | 

Art. 132 — Mortgage suit — Submersion of mort- | 

gaged property under water— Suspension of limitation . j 

When once limitation begins to run for a suit to 
enforce a mortgage, it is not suspended merely because | 
the mortgaged property is submerged under w'ater, as it | 
does not affect mortgagees right to bring a suit on the j 
mortgage. i^Kulwant Sahay, J,) RaGHUNATH | 
Bhagat V. Mkghu Mander. 146 I.C. 866 = 6 R.P. i 
297 = A.I.R. 1933 Pat. 693. 

——Art. 132 — Mortgae^ee paying piior mortgage 
decree — Right to enfoi ce security by virtue of subroga- 
tion — Limitation — Starting point. j 

Per Sulatman, C.J. — The payment of a prior mort- ' 
gage decree by a subsequent mortgagee confers upon i 
the latter «a statutory right under S. 92 of the T. P. Act, I 
which right is not identical with the rights of an assignee 
of the niortgagee itself but is an acquisition of a fresh \ 
charge enforceable within the period of limitation appli 
cable to such a suit. Art. 132 of the Limitation Act 
would apply when the charge is sought to be enforced, 
and limitation would run from the date when the decre- 
tal amount was paid and the statutory right acquired, 
(JSulaimafiy C, /., Rennet and Ganga P/atk, J /. j 
ALam Ali v. Beni Char an. 160 I.C. 641 =8 R A 
618 = 1936 A.LJ. 1294 = 1936 A.W.R. 1456 = A I 
R. 1936 All. 33 (F.B.). 
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■ Art. 132 — Redemption by co mortgagor — Suit 
against other mortgagors — Limitation — Starting point. 

The right to enforce the charge created under S. 95, 
T. P. Act, by the redemption of a mortgage by the 
holder of a part of the mortgaged property accrues only 
when the whole mortgage debt has been paid off; and the 
limitation for a suit to enforce such a charge is 12 years 
from the date when the entire debt is paid off. {James 
and Agarzoala, JJ.) BIRENDRA KeSHRI PrASAD 
Narain Saheez/. Baharia Saraswati Kuer. 13 
Pat. 366 = 156 I.C. 766 = 7 R.P. 619 = 16 Pat.L.T. 
147= A.I.R. 1934 Pat. 612. 

Art. 132 — Redemption by one mortgagor — 

Chai ge acquired by — Enforcement of — Starting point. 

The starting point for the enforcement of a charge 
acquired by one of the mortgagors who redeemed the 
whole mortgage is the date of payment. 28 A. 482 
(P.C.), Foil. (Sulaiman, A.C.J. and Sen, /.) COL- 
LECTOR OF Farrukhabad V , Kishore Mohan. 
I R. 1932 All. 274 = 137 I.C. 86 (2) = 1932 A.L.J. 19 
= AXR. 1932 All. 260. 

— ■ ■ Art. 132 — Royalty charged upon leasehold pro- 
perty — Limitation for recovery of. 

Semble , — A suit to recover royalties charged upon 
leasehold premises is subject to 12 3 ears* limitation 
period (Art. 132, Limitation Act). {Sir George Lown- 
des,) Baraboni Coal Concern, ltd. v, Deba 
Prasanna Mukherjee. 164 I.C 596 = 7 R.P.C. 
147 = 38 C.W.N. 481 = 69 C.L.J. 207 = 39 L.W. 722 
= A.I.R. 1934 P.C. 119 = 66 M.L.J. 479 (P.C.). 

Art. 132 — Scope — When money becomes due. 

Under Art. 132 money can become due only when the 
mortgagee can sue for his money and also the mort- 
gagor can redeem the mortgaged property. {Sulaiman, 
C.J, and Thom, J.) ABDUL RAHMAN v, SHEO 
Dayal. 66 All. 496 = 161 I.O. 900 = 7 R.A. 238 = 4 
A.W.R. 1636 = 1934 A.L.J. 371 = A.I.R. 1934 All. 
152. 

Art. 132 — S ui t by first mortgage — Second mort- 
gagee not impleaded — Purchaser in execution — Suit by, 
against second mortgagee — Starting point — Cause of 
actiofi. 

The purchaser of the equity of redemption in a suit by 
the first mortgagee gets a cause of action in addition to 
the cause of action on the mortgage against the second 
moitgagee who could not have been sued on the mort- 
gage because his existence was not known. Therefore 
the period of limitation under Art. 132, T.imitation Act, 
for a suit against the second mortgagee by the purchaser 
of the equity of redemption in a suit by the first 
mortgagee, who did not know of the existence of the 
second mortgage and therefoie could not implead him in 
his suit, for enforcing his rights under the mortgage, is 
to be calculated from the date df the purchase by him 
and a suit within 12 years from the date of the sale 
certificate granted to the purchaser is not barred by 
limitation. Appeal No. 65 of l932 Appl.; 1917 All. 359, 
Rel. on ; 1924 M. 650, Ref.; 1935 Cal. 139 and 1926 
All. 480, not Foil. {Madhavan Nair, J.) GOPALAN 
Nair V , Moideen Madar Rowther. 167 1 0. 1060 
= A.I.R. 1936 Mad. 680. 

Art. 132 — Suit to foreclosure — Mortgage term — 

Option given to mortgagor to redeem earlier — Right of 
foreclosure — When accrues. 

Where a mortgage deed fixed a term of three years 
and at the same time allowed the mortgagor the right 
to redeem earlier than the stipulated period, 

Held, that the stipulation as to earlier redemption 
was one in favour of the mortgagor and for his benefit 
and that the mortgagee did not thereby get the right ta 
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foreclose before the expiry of 3 years. The period of 
limitation for foreclosure commenced to run after the 
expiry of the three years period and not earlier. 
{^Btsheshzvar Nath and Ktsch^ //.) GaNGA PRASAD 
V. Bishunath Singh, 1421. C. 821=I.It. 1933 
Oudh 129 = 9 O.W.N. 1081 = A.I.B. 1933 Oudh 81. 
Art. 132 — Smt for foreclosure — Right to fore- 
close or redeem oftly after five year^ wider the mortgage 
deed — Starting points 

If the effect of the clauses in the mortgage deed be 
that neither the mortgagor had the right to repay the 
mortgage money and to redeem the mortgaged property 
nor the mortgagees had the right to recall the mortgage 
money and to sue for forelosure before the expiry of 
five years, limitation for a suit for foreclosure is caculat- 
ed from the first date after the expiry of the five jears. 
In such a case, limitation does not start earlier even if 
the mortgagees had bargained for possession and never 
got it. i^lVaztr Hasan, C.J., and Bi^heshwar Nath, /.) 
Ram Sarup Singh z/. Gaya Prasad. I.B. 1932 
Oudh 334 = 139 I.O. 61 = 9 O.W.N. 280 = A.I.B. 1932 
Oudh 178. 

Arts. 132 and 131 — Smt to recorver maltkana is 

governed by Art, 132 and not by Art, 131. 

A suit to recovei malikana is governed by Art. 132 
where the plaintiff seeks to recover it in respect of an 
interest in land; and to such a suit Art. 131 does not 
apply. ilVort, /.) PaDHUM LaL v. TRIBENI SiNGH. 
164 I.C. 1043 = 7 B.P.618 = A.IR. 1934 Pat. 44. 

Art. 132 — Smt for redemption — Simple mortga- 
gees tn possession as purchasers in execution — Puisne 
mortgagee* s suit barred by limitation — Suit to redeem 
earlier simple mortgage — Right to possession* 

Defendants 1 and 2 were the first and simple mort- 
gagees and the plaintiffs subsequent moitgagees. Defen- 
dants 1 and 2 brought a suit to enforce their mortgage 
and in that suit acquired the property. The plaintiffs 
were not impleaded in that suit and their right to en- 
force their moitgage was barred l^y time under Art. 132 
of the Limitation Act and brought a suit to redeem 
the first mortgages of defendants 1 and 2. 

Held, that the effect of the sale was not to convert 
the defendants into mortgagees in possession, because 
as simple mortgagee they were not entitled to posses- 
sion, but to make them the holders of equity of redemp- 
tion. So even if the plaintiffs were allowed to redeem 
the defendants, they could only be entitled on payment 
to the first mortgagee defendants 1 and 2, of what is 
due on their first mortgage, to take a transfer of the 
security but without any right to possession. That would 
not however, help the plaintiffs any way as in enforcing 
their second mortgage, the bar of limitation w'ould as 
before apply. {^Beanmont, C*J* and Nanavati, /.) , 
NATHMAL MOTIRAM V. NlLKANTH ViSHNU. 141 I. | 
0. 811 = 34 Bom. L.B. 1519 = LB. 1933 Bom. 163= 
A.I.B. 1933 Bom. 25. 

—Art. 132 — Time from first default* 

A deed of mortgage executed on 2*10 1916 provided 
that the money should be repaid within 2-10-1920 by 
instalments of Rs, 3 a month, and if three months* 
instalments remained unpaid, the mortgagee w'ould have 
the right either at once to realise the full amount or 
wait till the expiry of the fixed period. Nothing was 
paid. The suit was brought on 13-9-1930. 

Held, that in such a case the money must be consi- 
dered to become due at the earliest date when it is 
possible under the terms of the mortgage to enforce 
payment thereof, that time began to run from 3-1-1917 
when three months^ instalments were due and that the 
suit was out of time, 6 O.W.N. 926, Foil. {Kisch, 
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/.) Nathoo Singh v* Kalloo. I.R. 1932 Ondh 
296 (2) = 1381.0. 146 = 9 O.W.N. 444 =A.I.R. 1932 
Oudh 253. 

• Art. \%%-Vendor's lien — Enforcement of 

charge. 

The vendor has a statutory charge over property in 
the hands of the vendee for purchase-money left with 
the vendee and limitation is 12 years under Art. 132. 
(^Sulatman, C.J. and Mukerji, J.) AHMAD ALI v* 
Raihan Raza. 6 R.A. 747=148 I 0. 639 “1934 A. 
L.J. 682=3 A.W R. 697 = A.I.R. 1934 All. 626. 

' — Art. 134 — Amendment by Act (/ of 1929 ) — Not 
retrospective* 

The Amending Act I of 1929 does not revive a suit 
( which had become barred before that date. {Kisch, Jf) 
Raghunandan Misra V. Mahadeo. I.B. 1932 
Oudh 399 = 140 I.O. 182=9 O.W.N. 835 = A.I.B. 
1933 Oudh 38 (2). 

——Art. 134 — Applicability — Transferee not acting 
j in good faith* 

Alt. 134 is not restricted in its application to a pur- 
chaser in good faith, but applies also to an alienee from 
a trustee who takes the property with full knowledge 
that the alienor was acting in excess of his power. 
(Addison, /.) FaZAL DIN v. MaHOMED HAFIZ. I.B. 
1931 Lah. 348 = 1301.0. 780 = 32 Pud j. L.B. 17= A. 
I.B. 1931 Lah. 129. 

- ■ Art. 134 — Initial onus* 

The initial onus of proving the suit is in time is on 
the plaintiff. If neither in the plaint nor at any subse- 
quent stage of the case , the plaintiff has ever fixed any 
date at which he alleges that he came to know of the 
transfer of the mortgaged property to the defendant, the 
suit must fail. (Kisch, /.) RAGHUNANDAN MiSRA 
z/. Mahadeo. I.B. 1932 Oudh 399 = 140 I.O. 182= 9 
O.W.N. 836= A.I.R. 1933 Oudh 38 (2). 

Art. 134 — Nnowledge of defendant — Materiality 

of* 

The question of notice, actual or constructive, on the 
part of the transferee that the transferor held only mort- 
gagee rights in the property transferred is wholly irrele- 
vant for the purpose of Art. 134, (Ktsch, Jf) 
Raghunandan Misra v. Mahadeo. I.B. 1932 
Oudh 399 = 140 I.O. 182=9 O.W.N. 836=A.I.R. 
1933 Oudh 38 (2). 

- Art. 134 — Math property — Alienation by Mahant 

—Suit by successor to avoid. Suit governed by Art. 144, 
not by Art. 134. See LIMITATION ACT, ART. 144— 
Religious endowment. 60 I. A. 124 = 12 Pat. 261 
= .64M.L.J. 606 (P.C.). 

——Art. 134 — Mortgage— Transferee from Mort- 
gagee — Suit to redeem* 

in the case of transfers by mortgagees. Art. 134 
applies only where the transferee has acted in good 
faith. In other cases the suit to redeem against him is 
I governed by Art. 148. (Shadi Lai, C.J* and Broad- 
! way, J ) MEHUNGA V* ZAMAN ALI SHAH. I.B. 
1931 Lah. 636=1321.0. 184 = 32 P.L R. 369 = A.I. 
B. 1931 Lah. 464. 

Art. Starting point* 

The operation of the Article begins only from the 
date on which the purchaser takes possession, 40 M. 
1040 (F.B.), Ref. (Anantakrishna Aiyar, /.) Vee- 
ranna V* Venkadu. 1930 M.W.N. 1148. 

j Arts. 134 Temple property— Impro- 

I per alienation — Suit to set aside* 

A suit for recovery of possession of lands improperly 
alienated by the Dharmakarta of a temple is governed 
by Art. 144 and not by Art. 134, because he is not a 
'trustee' within the meaning of that Article, 44 Mad, 
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831 (P.C.). {Waller and Krtshnan Pandalat. //.) 
PERIYANAN CHKTTY V. GoVINDA RAO. IR. 1932 
Mad. 402 = 137 I.C. 487 = 1931 M.W N. 1287 = 36 L. 
W. 191 = A I R. 1932 Mad. 328=62 M.L.J. 496. 

[Cons. 64 M.L.J. 706 (712).] 

—Art. 134 — Tfansfer — Asngnment — Redemption 
by assignee — Sntt to set aside assignnent — Limitation. 

In 1905 y acting as the guardian of plaintiffs 1 and 2 
had sold the equity of redemption to S. In 1907 .S 
redeemed the mortgage and got possession. In 1924, 
more than three years after they attained majority, the \ 
plaintiffs brought a suit to set aside the sale on the | 
ground that V had no power to sell the equity of redemp- | 
tion and for taking of accounts on foot of the inottgagee. ! 
There was no dispute that the purchase by S of the i 
equity of redemption and his redemption when the mort- 
gagee gave up possession to him were in good faith both 
on the part of and on the parr of the mortgagee. 

//eld, (/) Art. 134 was not applicable as the mortgagee 
did not purport to do anything outside or opposed to his 
mortgage. It was not a transfer by the mortgagee in the 
sense in which that word is used in Art. 134. (//) The 

purchase by S was in his own absolute right and he had 
been holding as owner (from 1907 at least) and not on 
behalf of the mortgagor or mortgagee. From 1907 to 
1924, his possession was adverse to the knowledge of the i 
plaintiffs and so the suit was barred under Art. 144. I 
{Madgavkar, /.) ShIDI.INGAYA SaDEPPA v. RAJAVA 
Tenesaheb. I.R. 1931 Bom 478 = 134 I.C. 366 = 33 
Bom.L.R.603=A.I.R. 1932 Bom. 23. 

—Art. 134 — Wakf property — Alienation by muta- 
walli — Suit to avoid. 

Art. 134 does not apply to suits to avoid alienations 
of the generally endowed property vested in the sajja 
danashin and mutawalli of a wakf. Such suits are I 
governed by Art. 144. Where as a result of the aliena- 
tions the previous encumbrances have been paid off, it i 
cannot be said that there were several trespassers in 1 
succession so as to bar the true owner under Art. 142 
after the lapse of 12 years from the date of the earlier 
mortgage. {Patkar and Murphy, //,) IlAMlDMIYA 
Sarfuddin r/. Nagindas Jivanji, 57 Bom. 709 = 
148 I.C. 385 = 6 R.B. 294 = 35 Bom.L.R. 252=A.I.R. 
1933 Bom. 217. 

'Arts* 134 Rnd 144 — Wakf property — Mutawalli 
having beneficial inierest—Salc of eniozved property — 
Suit by succeeding mutaivalli to avoid —Starting point 
of limitation. 


Where the mutawalli of a Mahomedan wakf, who has 
a beneficial intere.st in the endowed propeity, sells the 
property, the alienation is valid during the lifetime of 
the vendor, an<l a suit by a succeeding mutawalli for a 
declaration that the sale is invalid and for recovery of 
possession of the properly sold is governed by Art. 144 
and not Art. 134 and is in time If instituted within 12 
years from the ''late of the death of the mutawalli who 
sold the property. There is no distinction in this respect 
between a lease and a sale. {Madhavan JSfatr and 
Jackson, //.) ARUMUGAM Pii.T.ai v. KHAZI MOHI- 
DEKN Sheriff Sahib. I.R. 1933 Mad. 428 = 144 I 
0. 541 = 1933 M.W.N 1215 = 37 L.W. 737= A I R 
1933 Mad. 533 = 64 ML. J. 706. 

Art property— Suit to recover pro- 

perty on behalf of — Mutawalli — /f tiustee. 

Art. 134 is not applicable to Mu'slim znakfs. Neither 
the sajfadanashin nor the mutawalli has any right in 
the property belonging to ihQzvakfx the property is not 
vested in him and he is not a trustee in the technical 
sense. The property ef a wakf is vested in God 
Almighty. The saijadanashin or mutaiealli is only a 
manager, \JCtng, and Zia^itl- ffasan, J WAHID 
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Au V. Mahboob ali Khan, ll Luck. 297=166 I. 
0. 92=7 E.O. 654=1936 O.W.N. 816=A.I.B. 1936 
Oudb 425. 

Art. 134-B — Debuttar property — Alienation by 

shebait — Suit by succeeding shebait — Execution sale 
against .shebait — Suit by succeeding shebait— Z/wz/df- 
tion — Starting point. 

In the case of suit by a shebait succeeding to the 
previou-i shebait to impeach an alienation by the prior 
shebait, a suit brought within 12 yeais from the date of 
the death of the previous shebait would not be barred by 
liuutation. The period of limitation would run from 
the date of the death of the alienating shebait. Butin 
the case of a “ale in execution of a mortgage decree 
passed against the previous shebait, the peiiod of limita- 
tion would run from the date of the sale and a suit 
brought 12 years from the date of sale is barred by 
limitation. {Mitter and B.N. Ran, J J.) RONALD 
Duncan Cromartic v. Sri Sri Iswar Radha 
Damodar Jew. 62 C.L.J. 10. 

(as amended). Art. Trust property— 

Perpetual lease — Setting aside — Limitation. 

Where a perpetual lease is granted of trust property, 
the Iea>.e is void and a suit by the succeeding manager 
to recover possession is governed by Art. 134 {b) and 
time commences from the death or removal of the pre- 
vious manager who effected the transfer. {Drake 
Brockman, S.M. and //oimes, J.M.) SiTA RAM Jl v. 
Sant Kumar Basu. 14 L.R 905 (Rev.). 

—Art. IZb— Mortgage-deed — Default clause — 

Starting point. 

A mortgage deed contained a forfeiture clause where 
by the mortgagees might obtain possession of the land 
in default of payment of the first or subsequent instal- 
ments of interest. 

t/eld, that the payment of interest could not possibly 
be construed as an acknowledgment of the mortgagee’s 
light to enforce their right to possession umfer the 
default clause, and that he had a right to secure posses- 
sion as soon as the first default occurred, The fact that 
any subsequent default also gave him a right of posses- 
sion Was not sufficient to prevent time from running 
against him. 1930 Lah. 327, Rel. on; 1919 Oudh 217, 
Dist. {Beckett, /.) JAI Mal v. Ran RaTTAN. 156 

I. 0. 42 (2) = 7 R.L. 843=A.I.R. 1934 Lah. 993. 

"-'Art. 135 — Scope — Prior mortgage with posses- 
sion — Subsequent mortgagee's suit for possession — Limi- 
tation. 

For the purpose of Art. 135 the mortgagor must either 
have actual possession or an unconditional right to re- 
cover possession from somebody who has in fact got it 
and unless and until he has that right, time does not start 
to run. In a case where possession is outstanding in a 
prior mortgagee at the date of a subsequent mortgage, 
time begins to run against the subsequent mortgagee 
from the date when possession is recovered by the 
mortgagor from the prior mortgagee and not from the 
date of his mortgage. {Beaumont, C.J. and Rangnekar, 

J. ) Ganpat Bhujang V. Hanamgouda. 57 Bom. 
693 = 147 I.O. 919 =6 R.B. 225 = 35 Bom.L.R. 966 = 
A.I.R. 1933 Bom. 439. 

— ■■Art. 136 — ^'Out of Possession" — Meaning — Test. 

Possession contemplated by Art. 136 is not confined 
to actual occupation only ; it also includes constructive 
possession. The expression “out of possession,” as used 
in Art. 136 implies that some person is in possession 
adversely to the vendor. Time does not begin to run 
under Art. 136, until the property is held in possession 
adverse to the vendor. The question for decision in 
applying Art. 136 is whether, if there had been no 
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second sale, and the vendor had brought the suit for 
possession, he would have succeeded. If he would have 
succeeded, then the vendee must succeed in the suit 
brought by him. A.I.R. 1918 Cal. 68 and 9 I.C. 495, 
Rel. on. {Dunklev, /.) SAW EN HOKK z/, Ma PO 
Yin. 1511.0. 367 (2;-7 R.R. 65 = A.I.R. 1934 
Bang. 223. 

■^ A rt. 186 — Sale of share in joint property by 
CO- sharer — Co-shaiers entitled to possession more than 
twelve years before — Suit by purchaser — Limitation. 

Where a special relationship exists between persons, 
such as tenants- in common or members of an undivided 
family, the Court will presume that possebsion held by 
one is possession held on behalf of all the co-owners or 
members of the family. It does not follow that because 
a tenant in-common is out of possession, time immedi- 
ately begins to run against him. The possession of one 
co-owner is in itself rightful and does not imply hostility 
as would be the possession of a stranger. If a co-tenant 
were to sell his share in a joint property to a stranger 
some time after twelve years from the date when he and 
other co-shaiers became entitled to the propeity, it 
would not be proper to defeat the right of the purchaser 1 
by saying that the suit was barred because his vendor j 
first became entitled to possession on the date on which 1 
the co-sharers became entitled to the property. {Shtngne^ i 
/.) anant Ganpati V. Vishnu Rambhau. 68 
Bom. 410 - 154 I.C. 824 - 7 R.B. 376 = 36 Bom.L.B. 
284 = A.I.R. 1934 Bom. 273. 

—Art. 138 — Applicability, 

Art. 138 applies only to a case in which a decree- 
holder having purchased a property had failed to take 
advantage of the procedure under the Civil Procedure 
Code ft)r the purpose of obtaining possession when the 
judgment-debtor was in possession and biings a suit to 
obtain possession (JVort and Khaja Mahomed Noor^ 
JJ.) Ram Prasad OjH A z/. Eaksmi Bindeshwari 
Prasad SiNHA. 11 Pat 165 = 142 I,C. 246 = 1 R. 
1933 Pat. 132 = 13 Pat.L.T. 121 = A.I.R. 1932 Pat. 
146. 

Art. 138 — ^Purchaser' — Decree-holder auction- 

purchaser. 

Art. 138 makes no distinction between a decree- holder 
purchaser and a third paity purchaser. The former 
as well as the latter has twelve years within which to 
bring a suit for lecovery of possession of the property 
purchased in execution of the decree. {Courtney- 
Terrel f C.J ^ Jwala Prasad ^ I^osSy Pi^o/t and Kuhoant 
Sahay, JJ,) TRIBENI PrASAD SiNGH v, RAMASRAY 
Prasad Chaudh ari. 10 Pat. 670 = I.R. 1931 Pat. 
337 = 1331.0. 337 « 12 Pat.L.T. 423 = A.I.R. 1931 
Pat. 241 (P.B.). 

Arts. 139, 143 and 144 — Applicability — Aliena- 
tion of khoti land — Suit by managing khot to set aside 
— Limitation — Starting point. See BOMBAY Khoti 
ACT. 36 Bom.L R. 1253--A.I.R. 1935 Bom. 98. 
—“Art. 139 — Applicability — Mortgage and lease 
back — Suit for moitgage money and profits more than 
12 yeais after expiry of lease — Bar of. See Limitation 
ACT, S. 28 AND Art. 139. 41 L.W. 398 = A.I.R. 
1936 Mad. 377. 

Arts. 139 and 144 — Applicability — Suit by 

landlord to eject tenant— ^Limitation — Starting point, 

A suit by a landlord to recover possession from a 
tenant is governed by Art. 139 of the Limitation Act, 
which is the specific article for a suit between landlords 
and tenant and must be applied to all suits of that 
nature in preference to Art. 144 which is a general 
article. The terminus a quo is the date on which the 
tenancy was determined. The question for decision in 
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such suits is whether the lease has been put an end to 
within 12 years of suit and not whether there has been 
adverse possession. {Murphy and Barlee^ //.) 
Lakhamgowda z;. JAMBHU. 159 1.0. 378 = 8 R.B. 
196 = 37 Bom.L.R. 593 = A.I.R. 1936 Bom. 382. 

Arts. 139 and 144 — Applicability — Wakf pro- 
perty in possession of dismissed mujawars — Suit by 
saji adan as hin to reeoi'cr — Plea of adverse possession by 
defendant s — Limitation applicable. 

Defendants who weie left into possession of the suit 
lands belonging to a Mahamoden darga in consideration 
of their services as mujawats (attendants and servants of 
the shrine) weie dismissed in 1898, but continued in 
possession. In a suit bi ought in 1926 by the sajjadana- 
shin to lecover possesssion of the lands, the defendants 
pleaded adverse possession. 

Held, (J) that the defendant’s plea of adverse posses- 
sion was inconsistent with the application of Art. 139; 
(2) that though at one time 1894, the defendants assert- 
ed their title to the lands adversely to the then 
sajjadanashin, since they did not peisist in their conten- 
tion that they wereowmers and since after their dismis- 
sal from office in 1 894, they were content to occupy the 
portion of attendants and servants of the shrine and 
claimed meiely a light as such to render services to the 
shrine, the possession coupled witli the performance of 
the services W'as consistent with their being allowed to 
remain inoccupation by leave and licence of, an d not 
adversely to the sajjadanashin; and (3) that under the 
circumstances and on the evidence, the defendants had 
not discharged the onus that lay on them under Art. 144, 
Limitation Act, of pioving the adverse possession 
relied on by them, and the suit for possession was con- 
sequently not barred by limitation. {Sir Lancelot 
Sanderson,) ALLAH KaKHI v, ShaH MaHOMED 
Abdur Rahim. 61 I.A. 50 = 56 All. 111 = 6 R.P.O. 
80=147 I.O. 887 = 38 O.W.N. 400 = 3 A.W.R. 387 = 
11 O.W.N. 297 = 39 L.W. 421 = 36 BomLR. 408 = 
1934M.W.N. 268 = 63 C.L.J. 167 = 1934 A.L J. 466 
= A.I.R. 1934P.C. 77 = 66 M.L.J. 431(P.C.). 

Art. 139 — Commencement of Time, 

Per Niyogiy A,J.C , — The limitation begins to run 
against the landlord from the dale when by efflux of 
time tenancy comes to an end. {Niyogi and Stzples^ A, 
J.Cs,) Gopinath MAHARAJ moti Chiwa. 30 
N.L R. 166 = 6 R.N 188 = 148 LC. 661 = A.I.R. 1934 
Nag. 67. 

Art. 139 — Expiry of lease — Tenant continuing 

in possession on same terms — Recoz^ery of property — 
Limitation, 

Where, after the expiry of the period fixed in a lease 
the tenant continues in possession as tenant on the same 
terms expressed in the lease, he cannot claim adverse 
possession and there is no period of time from which it 
can be said that the statute runs so as to debar the 
lessors from their remedy for the recovery of the pro- 
perty. {Lord Tomlin.) CHANDRIKA PraSADA v . B. 
B. &C. I. RY. Co. 1935 A.W.R. 469 = 1935 O.W. 
N. 379= 164 I.O. 946 = 39 O.W.N. 552=7 R.P.O. 151 
= 1935 B.D. 165 = 61 O.L.J. 147 = 16 L.R, 260 (Rev.) 
= 37 Bom.L.R. 393=41 L.W. 617 = 37 P.L.R. 831 = 
19S6M.W.N. 434 = A.I.R. 1936 P.O. 69 = 68 M.L.J. 
652 (P.O.). 

■ — Art. 139 — Tenancy- at-sufferance — Holding on 
by son — Nature of right. 

Per Niyogiy A.J.C , — Whatever possessory rights a 
tenant-at-sufferance may have against a rank trespasser, 
it cannot be claimed that the “tenancy-at-sufferance” is 
heritable. The son of such tenant cannot style himself 
as a tenant holding over. Plis possession is nothing 
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better than that of a trespasser. Ills possession is clearly 
adverse to the owner ofthe land and would be ripen into 
a prescriptive title by 12 years' possession. (^Niyogi and 
Staples, A,/,Cs.) GOPINATH MahARAJ v, MOTI 
CfflWA. 30 N.L.R. 166 = 6 B.N. 188 = 148 I.C. 661 
= A.I.R. 1934 Nag. 67. 

'""Arts. 140, 141 and 142 — Applicability — Causo 

of action arising in lifetime of last full owner — Sub- 
sequent interposition of life estate — Effect, 

If the cause of action has arisen during the lifetime 
of the last full owner, the subsequent interposition of a 
life-estate or a widow’s estate would not bring into 
operation either Art. 140 or Art. 141, Limitation Act, 
on the principle formulated in S. 9 of the said Act. 
Art. 142 of the Act would apply, time running from the 
date of the dispossession. {Derbyshire, C.J, and R,C, 
Mitter, /.) Hemendra Nath Roy Chowdhury 
V, JNANENDRA TRASANNA BHADURI. 63 Oal. 166 
= 169 I.0. 1101 = 8 R.O. 388 = 40 O.W.N. 116 = 62 0. 
Ii.J. 49=A.I.R. 1935 Oal. 702. 

— Arts. 140 and 141 — Suit under — Defendant 

suing to avoid operation of Articles — Onus, 

When plaintiff brings his case prima facie under 
Arts. 140 and 141, and the defendants want to avoid the 
operation of these Articles they must prove that limita- 
tion began to run from the time w’hen the plaintiff’s I 
adoptive father was the full owner, that is to say, he 
was dispossessed when he was the full owner. 19 C.W. 
N. 1280, Dist. {Derbyshire, C.J, and K.C, Milter, /.) 
Hemendranath Roy Chowdhury v. jnanendra 
Prasanna Bhauuri. 63 Oal. 165=169 I.C. 1101 = 

8 R.O. 388 = 40 O.W.N. 116 = 62 O.LJ. 49=A,I.R. 
1935 Cal. 702. 

—Art. 141 — Applicability — Plaintiffs in construc- 
tive possession after the death of limited owner — Muta- 
tion of names in defendants* favour — Subsequent suit 
for possession. 

Art. 141 only applies to a suit for recovery of posses- 
sion in respect of property of which the reversioners were 
out of possession at the death of the female and which 
was in the possession of another person from whom 
they seek to recover it. Where tiie Court found that 
the plaintiffs were the nearest reversioners to the last 
male owner, that on the death of the limited owner in 
1902 no one had been in possession, that in 1914 the 
defendants for the first time during the settlement pro- 
ceedings got their names entered in respect of those 
lands, 

Held, that the suit brought in 1924 was in time, that 
the plaintiffs who had the title should be deemed to 
have been in possession till 1914, that limitation began 
to run only from that da^e and that Art. 141 was inappli- 
cable to the case. {Suhrawardy and Graham, //.) 
Mahendra Nath Bagchi v, Tarak Chandra 
SiNHA. I.B. 1932 Cal. 443 = 138 1.0. 349 = 36 C.W. 
N. 826 = A.I.B. 1932 Oal. 504. 

— 'Art. 141 — Appltcahility —Re-marriage of widow 
and property held by mother and daughter jointly — 
Possession of daughter, when adverse—Suit by rever- 
sioner, 

A bhagdar in the Broach District died leaving a 
widow, a mothei, and a daughter who, according to a 
local custom, was disqualified from inheritance. The 
widow re-married in 1905 and the mother died in 1920. 
The mother during her lifetime and the daughter lived 
together and enjoyed the property. In 1925, the plain- 
tiff sued to recover possession of the property as a 
reversioner to the last made owner. It was contended 
that the daughter w’as in adverse possession from the 
date of the re-marriage of the widow and that the suit 
was barred by limitation. 


LIMITATION ACT (1908), Art. 141. 

Held, that Art. 141 applied to the suit, that where 
there was no decree against the widow or other act in 
law in the widow’s lifetime depriving the reversionary 
heir of his right, the possession of the daughter even if 
adverse to her grandmother could not be deemed to be 
adverse to the reversioner who was consequently entitled 
to bring his suit within twelve years from the date of the 
widow’s death. {Patkar and Barlee, //.) BaI MaN- 
CHHAz;. tribhovan LALLUBHAI. LR. 1932 Bom. 
469 = 139 I.C. 28 = 84 Bom.L.R. 386 = A.I.B. 1932 
Bom. 434. 

—Art. l^'h^Lifc-ienant dispossessed — Revcr- 

sionePs suit for possession — Limitation — Starting 
point. 

If a life tenant be dispossessed, the reversioner or 
remainderman is in time if he institutes the suit for 
possession of immovable property within 12 years of the 
death of the life tenant, and if successive life-estates 
had been created the remainderman of the reversioner 
will be in time if he institutes the suit for possession 
within 12 years of the death ofthe last life tenant. 
{Derbyshire, C, J, and R, C, Mitter, /.) HExMENDRA 
Nath Roy Chowdhury v. jnanendra Prasanna 
Bh aduri . 63 Cal. 165 = 159 I.O. 1101 = 8 R.O. 388 
=40 0.W.N. 116=62C.L.J. 49= A.I.B. 1936 Oal. 
702. 

^Art. 141 — Smt by reversioner. 

Where a widow is found to have been lawfully hold- 
ing her husband’s estate for life, whether under a will 
or under the provisions of S. 22 of Act I of 1869, no 
question of adverse possession arises and the suit for 
possession by a reversioner is governed by Art. 141 of 
the Limitation Act. 26 I. A. 7l and 56 I.C. 267, Foil. 
{Hasan, C. /. and Pullan, /,) ABADI Begam v. 
Mahomed Khalil Khan. 6 Luck. 282=1 R. 1931 
Oudh 305 = 132 I.C. 753=7 O.W.N. 1010 = A.I.R. 
1930 Oudh 481. 

Art. 141 — Suit by reverst onep‘ to avoid aliena~ 

tion by widow — Starting point of limitation. 

A suit by a reversioner challenging the alienation of a 
Hindu widow should be instituted within 12 years of 
the widow's death. {Raza and Smith, //.) RaJESHAR 
Bali e/. Harkishen ball 147 I.C, 313 = 6 BO. 
259 = 10 O.W.N. 147= A.I.B. 1933 Oudh 170(2). 

Art. 141 — Suit by reversioner for possession — 

Question of adoption involved. 

The Article applicable to a suit by a reversioner for 
possession of immovable property on the death of a 
Hindu female is Art. 141 even if it is necessary to 
decide in the suit w'hether an adoption was or was not 
valid. {Abdul Rashid, J.) HiRDK RAM v, JhANDU. 
149 I.O. 434 = 6 K.L. 680 = 35 P.L.R. 338=A.I.R. 
1936 Lab. 213 (2). 

■ '■■■ ""Art. 141 — Suit by reversioner — Surrender in 
favour of daughter — RiversionePs right to sue — Start- 
ing point of limitation. 

The basis of the doctrine of surrender is the efface- 
ment of the widow’s interest, and not the ex facie trans- 
fer by which such effacement is brought about. There 
is therefore no difference between surrender to a daugh- 
ter and surrender to the nearest male reversioner. 
Where, therefore, a widow made a surrender of her 
estate in l884, in favour of her daughter, who died in 
1894, the right of the male reversioners to sue arises on 
the daughter's death and is barred under Art. 141 of 
the Limitation Act if brought more than 12 years there- 
after, though in time if the computation is made from 
the subsequent death of the widow. 46 All. 59, Appr. 
{Sir John Wallis ) SiTANNA v, ViRANNA. 61 I.A. 
200 = 67 Mad. 749=38 C.W.N. 097 = 69 O.L.J. 364. 
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= 1934 M.W.N. 414=36 Bom.L.B. 663=16 PatL.T. 
497=1934 A.L.J. 433 = 3 A. W.B. 729 = 11 O.W.N. 
696 = 6 B.P.0. 142 = 39 L.W. 607 = 148 I.O. 828 = A. 
I.B. 1934 P.O. 105=67 M.L.J. 20(P.O.). 

- A rts. 141 and 119 — Suit for dtclamUon of 

validity of adoption — Suit for possession by adoptee on 
death of Hindu female including such a declaration — 
Limitation applicable, 

A suit under S. 42, Specific Relief Act, for a declara- 
tory decree that an adoption is valid or did take place is 
governed by Art. 119 ; but the article applicable to a 
suit by an adoptee for possession of immovable pro- 
perty on the death of a Hindu female who was in pos- 
session as the adopted mother under an agreemen t is 
Art, 141, even if it is necessary to decide in the suit 
whether an adoption was or was not valid. (Case-law 
referred.) (^Baker and Hfadia^ JJf) BHAGIRTHIBAI v, 

Appa Dada. 68 Bom. 280=149 I.C. 674= 6 B.B. 
389=36 Bom.LB. 185=A.I.B. 1934 Bom. 110. 

-——Art. 141 — Talukdari estate — Death of taluqdar 
— Possession by widow as limited owner — Suit for pos- 
session by the next heir — Starting point of limitation. 

On the death of the last taluqdar to an estate, succes- 
sion to which was governed by the terms of the primo- 
geniture sanad, his wife entered into possession of the 
properties and in the mutation proceedings, the position 
she claimed was that of a claimant to the estate under 
S. 22 (7) of the Oudh Estates Act, as a limited 
owner. So the right of the next heir to sue for com- 
plete proprietary title accrues only after, and not before 
the death of the limited owner. A suit for possession 
by him is governed by Art. 141. {Wazir Hasan, C.J, 
and Smithy /.) GayA BaKHSH SinGH v, DEO 
SINGH. 9 Luck. 484 = 150 I.O. 496 = 7 B.O. 1 = 11 
O.W.N. 361=A.I.R. 1934 Oudh 190. 

^Art. 142. 

Applicability. 

Burden of proof. 

Co-sharer. 

Discontinuance of possession. 

Dispossession. 

Distinction between Arts. 142 and 144. 

Ejectment. 

Hindu widow. 

Landlord and tenant. 

License. 

Minerals. 

Partition. 

Possession. 

Possession following title. 

Beligious endowment. 

Revenue sale. 

Suit by adopted son. 

Scope. See DISTINCTION BETWEEN ARTS. 142 
.AND 144. 

Tacking. 

Trespasser. 

Waste land. 

Applicability. 

■■Arts. 142 and 144 — Applicability— Assertion of 

title, but no assertion of possession or dispossession — 
Article applicable, \ 

Where there is a clear assertion of title and there is 
nowhere any assertion of possession by the plaintiffs or 
of their dispossession by the defendants. Art. 142 cannot 
be applied. It is unnecessary for the plaintiffs to show 
in their plaint that the case is of a nature to which Art. ■ 
144 applied. That article is a residuary article and must 
be applied unless some special article applies. {Middle^ 
ton, J,C. and Mir Ahmad, A./.C.) MULLA AHMaD 


LIMITATION ACT (1908), Art. 142-^Applica- 
bility. 

t'. Fazal Ahmad. 158 1.0. 968 = 8 B.Pesh. 68=A. 
I.B. 1936 Pesh. 133. 

Art. 142 — Applicability — Claim not based on 

possession and subsequent dispossession. 

Where the claim to property is not based on posses- 
sion and subsequent dispossession. Art. 142 can have no 
application. {Tek Chand and Coldstream, //.) 
Harnam Singh v. Upendra Chand. 161 I.O. 490 
=7 R.L. 142 = 36 P.L.R. 269= A.I.R. 1934 Lah. 676. 
—Art. 142 — Applicabili ty — Essentials. 

In cases falling under Art. 142 the claimant must 
prove his possession within twelve years next preceding 
the date of the institution of the suit and in cases of 
that nature an enquiry into questions of adverse posses- 
sion is irrelevant. {Nanavuity, /,) MaHOMED AZIM 
Khan v. Raja Saiyid Mahomed Saadat ali 
khan. 136 I.O. 642 = I.R. 1932 Oudh 130 = 8 O.W. 
N. 349 = A.I.R. 1931 Oudh 177. 

• — - A rt. 142 — Applicability — No dispossession alleg- 
ed. 

Where the plaintiff does not claim to have been dis- 
possessed or to have discontinued possession, Art. 144 
and not Art. 142 applies. {Pollock, A./.C,) Ganpat- 
RAO V. Vithabai. 30 N.L B. 284 = 6 B.N. 166 = 148 
1.0. 62=A.I.R. 1934 Nag. 36. 

-Art. 142 — Applicability— Plaintiff being owner 

— Defendant continuing in independent possession. 

Where plaintiff alleges that he is owner of certain 
piece of land but the defendant is proved or admitted to 
be in possession of it for a long time, and that not with 
the leave and license of the plaintiff, a suit for possession 
is governed by Art. 142 and not Art. 144. {Ba U, /.) 
Tun Mra Aung v. Ma Ah Mra. 149 I.O. 1120=6 
B N. 370 = A.I.R. 1933 Rang. 413. 

Arts. 142 and 144— Applicability — Suit for 

confirmation of possession — No disturbance alleged — 
Neither Art. 142 nor Art. 144 app'icable. See LIMITA- 
TION ACT, ART. 144. 36 O.W.N. 783 = A.I.B. 1932 
Oal. 842. 

Art. 142 — .applicability — Suit on basis of title — 

Art, 144 as the proper Article. 

Art, 142 is restricted to suits which are in terms and 
substance based on the plaintiff’s prior possession which 
he has lost by dispossession or discontinuance of posses- 
sion. Where the plaintiff sued on the basis of her title 
acquired by inheritance and she did not allege that she 
was dispossessed. 

Held, the suit fell under Art. 144, not under Art. 142 
and that the plaintiff need not prove his adverse posses- 
sion, {Ktsch, J.) ZAHIDA BEGAM V. MUMTAZ ALI 

Kh AN . I.R. 1931 Oudb 391 = 134 I.O. 599 = 12 L.B. 
312(Rev.) = 8 O.W.N. 921 = 15 B.D. 566 = A.I.R. 
1931 Oudh 382. 

Art. 142 — Applicability — Test. 

Art. 142 applied only to those cases in which the 
plaintiffs rely on their possession as opposed to lawful 
title. If a person though not the owner is, while in the 
enjoyment of his peaceful possession, ousted, he has a 
right to claim to be restored to possession. It is to such 
cases that Art. 142 applies. Under Art. 142 the ques- 
tion of limitation does not depend on the length of the 
defendant’s possession but on the question whether the 
plaintiff was dispossessed or discontinued his possession. 
This Article makes no reference to the defendant at all. 
“Has the plaintiff been dispossessed or discontinued his 
possession within 12 years*’ is the sale question. A.l.R. 
1929 All. 753 and 12 All. 55l, Rel. on. {Hiyogi, A./C.) 
Mt. JIJIBAI V, Zabu. so N.L.B. 18 = 160 I.O. 679= 
7 B.N. 21=A.I.B. 1933 Nag. 274. 
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Burden of proof. 

See Dispossession and Waste land, tnfra, 
Art. 142 — Burden of proof. 

If Art. 142 applies, the onu^ would be upon the plain- 
tiff lo prove that his suit is not time barred ; it is other- 
wise if the case falls within Art. 144 • for in such a case 
the onm would be upon the defendant to prove that his 
possession had been adverse to that of the plaintiff for 
more than 12 years. 14 Bor/i, 458 and 2 L.B.K. 56, Ref. 
{Otter and Brozon, //.) MaUNG SlN v. MaUNG SO 
Min. 8Rang. 656- I.R. 1931 Rang. 79-129 I.C 
611-A.IR. 1931 Rang. 40. 

Art. 142--Biirden of proof. 

Where the plaintiff fails to show that he was in pos- 
session of the property within 12 years from the date of 
filing the plaint the suit must be held to be time-barred. 
{Nanavutty, /.) ABDUL RAHIM v. MOHAMMAD 
Nazir. I.R. 1931 Oudh 379-134 I.C. 476 = 8 O.W. 
N. 797. 

Arts 142 and 144 — Burden of proof — Plaintiff 

admitted to have title to jungle lands- -Defendant not 
claiming proprietary interest but limited tenancy interest 
from zemindar. See LIMITATION Acr, ART. 144 — 

Burden of proof. A.I.R. 1934 Pat. 339. 

Arts. 142 and 144 — Burden of proof— Smt for 

possession both on ground of title and dispossession. 

In rases wheie the plaintiff sues for posses'^ion of 
immovable property both on the ground of title and on 
the ground of hi'? possession having been disturbed by 
the defendant if he pioves his title, the buiden of esta- 
blishing title by adverse possession lies upon the defen- 
dant, and if the defendant succeeds in proving that fact 
the suit must fail, otheiwise the plaintiff is entitled to a 
decree. To this extent Ait. 144 will apply to such a 
suit but it may be that the plaintiff, though not able to 
substantiate his title, is in a position to prove his 
possession and dispossession by the defendant within 12 
years. If that be the case Art. 142 will apply and the 
burden will be on the plaintiff. {Baza and Smithy //.) 
Mahomed Mahmud %<, Mahomed Aeaq. 6 R.O. 
299 (2)=147 I.C. 806 = 11 O.W.N. 104 = A I R. 1934 
Oudh 21. 

Co-sharer. 

Art. 142 — Co-share r — Conditions. 

Art. 142 of the Limitation Act is very geneial in its 
scope, and the only conditions necessary are that the 
suit should lie for possession of immovable property and 
that the plaintiff while in possession of the property must 
have been dispossessed or must have discontinued his 
possession. Obviously the wurd “plaintiff* in this arti- 
cle includes his predecessor-in-title as well. There are no 
words in this article which would confine its applicabi- 
lity to suits based on possessory title only, or confine it 
to plaintiffs who claim the property wholly and are not 
CO sharers or co-owners with the defendants. Where 
therefore a plaintiff W'ho was a co-sharer with some of 
the defendants who transferred a part of the property 
to third parties, admits in the plaint that he was dispos- 
sessed by the transferees sometime prior to the institu- 
tion of the suit, Art. 142 applies and not Art. 144. 5l A 
1042 and 1933 A.L.J. 105. Dverr. (^Sulaiman^ 6’./., 
Mukent and Ktng^ //.) BiNDHYACHAL CHAND v. 
Ram Gharib Chand. 67 All. 278 = 1934 A.L.J. 973 
-4A.W.R. 821 = 1621.0. 1 = 18 R.D. 541 = 7 R.A. 
802= A.I.R. 1934 All. 993 (F.B.). 

—Art. 142 — - Co sharer — Dispossession — What 
constitutes. See DISPOSSESSION, infra, A.I.B. 1984 
All. 993 (F.B.). 

•Art. 142 — Co'sharers — Suit by one for declara- 
tion of right and possession— Property not capable of 


physical possession — Onus of proof of acts of possession 
Within 12 years, 

I In a suit by one co-sharer against another for decla- 
j lation of his right and in the alternative for possession, 

; where the property in dispute is not capable of actual 
I enjoyment, it is not necessary for the plaintiff, to suc- 
i ceed in his suit, to prove by evidence definite acts of 
i possession within 12 years of the suit. In such a case 
! possession must follow title. {Niamatullah , J ) BaBOO 
! Singh V. RAM Manohar. 155 1,0. 824=7 RA. 
'990-1935 A. W.R. 728=1936 R.D. 267 = 1935 A.L. 

I J. 828 = A.IR. 1935 All. 774. 

I Discontinuance of possession. 

Art. 142 — Discontinuance of possession — Article 

1 applicable — Starting point of limitation. 
j The owner of an impartible estate made a gift, in 
j June, 1909, of a portion of the estate in favour of his 
1 second wife who thereupon entered into possession. The 
I alienation, having been made without obtaining the 
previous sanction of the Commi‘'Sioner, was void ab 
tmtto under sub section (3) of section 12- A of the Chota 
Nagpur Lncumbeit'l Estates Act (VI of 1876). The 
alienor died in February, 1924, and his successor in- 
title brought the present suit in Febrnaiy, 1925, to 
j recover possession fiom the alienee, 
j Held, that it was not a case of adverse possession 
falling within Art. 144 of the I.imitation Act, but one 
I of discontinuance of possession within Art. 142, and 
I that limitation ran forthwith fioni the date of the alien- 
I ation in 1909. If a person discontinued his possession 
I and never resumed it, it is a case governed by Art. 142' 
j and not Art. 44. {Viscount Dunedin,^ ThaKUR 
Bageshwari Charan Singh v. Jagarnath 
I Kuari. 69I.A. 130 = 11 Pat. 272=- I.R. 1932 P.O. 
i 142=1361.0 798 = 36 O.W.N 250 = 36 L.W. 217 = 84 
i Bom.L.R.463 = 1932 A L.J. 186 = 65 O L.J. 1.36 = 13 
! Pat. L.T. 279 = 9 O.W.N. 43-1932MWN. 660 = 

1 A.IE. 1932 P.O. 56 = 62M.L.J. 296 (P.C.). 

Art. 142 — Discontinuance of possession — Proof. 

Where the agreement is that the plaintiff should 
lesunie possession upon repayment of the loan, posses- 
sion cannot be held to be discontinued within the mean - 
ing of Art. 142. 

Ter Otter^ J . — Where the mortgagee, who is in pos- 
1 session of the property claimed, cannot be said to be a 
I mortgagee because the unregistered mortgage for over 
Rb. 100 in his favour cannot be legally proved, but it is 
clear that neither the mortgagor nor the mortgagee ex 
hypoihesi intended that the possession of the mortgagor 
should be discontinued for ever, the ca.se docs not fall 
under Art. 142. 6 Cal. 311, Ref. {Otter and BiozvUy 
//.) Maung Sin 7/. Maung So Min. 8 Rang. 
666 = IR. 1931 Rang. 79 = 129 I.C. 511=A.I.R. 
1931 Rang. 40. 

Dispossession. 

See also MINERALS AND TRESPASSER, infra. 

Art. 142 — Dispossession, 

Where the plaintiff alleges his possession over immov- 
able property and dispossession by the defendant, and 
where it is found that the possession of the plaintiff was 
discontinued when defendant entered into possession 
not as tenant of the plaintiff but in his own rights, the 
article of limitation applicable to such a suit is Ai t. 142 
and not Art. 144. {Nanavutty, /.) MaHOMED Azim 
Khan v, raja Saived Md. Saadat Ali Khan. 
136 1.0. 642 = I.R. 1932 Oudh 130=8 O.W.N. 349= 
A.I.R 1931 Oudh 177. 

^Art, 142 — Dispossession — Suit for possession 

based on — Burden of proof , 
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Where the plaintiff prays for possession, alleging re- 
cent forcible dispossession, the suit is governed by Art. 
142 and it is for the plaintiff to establish his previous 
possession and dispossession by the defendant ; it is not 
for the defendant to prove his adverse pos.session for 
more than twelve years. 108 I.C. 374, Rel, (Abdul 
Qadir, /.) SheRU v. ShaM SinGH. I R. 1933 Lah. 
352 = 143 I.C. 428 = A.I.R. 1933 Lah. 627. | 

Art. 142 — Dispossesnon — Defendant pleading 

possession under an irrevocable licence. 

Where the plaintiffs allege that they had been 
dispossessed two months before the suit and the 
defendants did not plead adverse possession but pleaded ! 
possession under an irrevocable license, ^ 

Ileld^ that the suit was governed by Ait. 142. j 
(Sulaifnan ^ C. J, and Ktn^^ J f) KUNJI v, NiYAZ | 
Husain. 65 All. 755-152 I.C. 12--7 R.A. 297- 
1934 A.L.J. 147-3 A.W.R. 424- A.I.R. 1934 All. 
362. 

Art. 142 — Dtspo^^esnon — Onus on plaintiffs 

Where the plaintiff (daims the legal title to lands in 
dispute and she says that the defendants have entered 
upon these lands and interiupted her possession, to 
enable her to sue for recovery, it is incumlient upon her 
to show not only that she has a good legal title but 
also that the date of dispossession is less than 12 years 
from the date of filing the suit. As the defendants are 
claiming a title which really runs back to a date before 
the plaintiff claims a title which hei predece'^sors-in- 
intere'^t acquired, so they are not claiming ownership 
through possession which is, or became at some 
indeterminate date, adverse to the title of the plaintiff 
and therefore the plaintiff’s suit is governed by Art. 142 
and not by Art. 144 A.I.R. 1916 I’.C. 21 ; 14 Bom. 454 
and A. I R. 1929 Rang. 53, Rel. on. (Has;ulev, Jf) 
Ma Hme Ni V. Ma Hmwe Yan U. I.R. 1933 Rang. 
100-144 I.C. 274 -A.I.R. 1933 Rang. 48 

Arts. 142 and 144 — Dispossession — Nature of — 

Plaintiff pleading possession and constructive dtspoises' i 
sion. ... ! 

Where in a suit for possession, plaintiff pleads po.s«es- 
sion and drsposstWon, the suit is governed by Art. 142. i 
It cannot be said that in all ca'^es Art, 144 is to govern j 
the case once the plaintiff has proved a title to the pro- | 
perty. Dispossession may be either actual in the sense | 
of an existing actual posse.ssion being forcibly terminated t 
by actual di'^posscs'-ion, or it may b- a legal constructive ! 
possession being terminated by a legal dispossession. I 
(Dahp Singh, Addison and Din Mahomed, //.) i 
Behari Lal V. Narain Das. 16 Lah. 442-157 I.C. i 
686 - 8 R.N. 136 - 37 P.L.R. 743 = A.I.R. 1935 Lah. 
475 (F.B.). 

———Art. -Dispossession — Suit based on prior 

possession and dispossession — Proof of possession. 

Where a plaintiff alleges definite previous acts of 
possession in respect of a piece of land and .sues for pos- 
session on the allegation of subsequent dispossession 
therefrom, the proof by plaintiff of his possession may 
be such as the land is capalrle of by exercising acts of 
ownership thereon. The acts of owmership need not be 
continuous ; nor need they be frequent. A party may 
be said to be in possession of land when he exercises 
such acts of ownership in respect of the same as might 
be expected in the circumstances of the case or having 
regard to the purpose for w^hich land can be used. 
(Guha, /.) NALAKSMI v, ABHOY CHANDRA SiL. 
149 I.C. 1109 (2)-6 R.O 713 = 68 C L. J. 478- 
A.I.R. 1934 Cal. 294. 

- - A rt. 142 — Dispossession — Suit based on — Rele^ 
vancy of adverse possession, 

A suit for possession of immovable property of 
which the plaintiff while in possession of the property 

Q. D.— II— 100 
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has been dispossessed or has discontinued possession is 
governed by Art. 142 and does not raise an issue of ad- 
verse possession; but adverse possession for over twelve 
years, if made out by the defendant, may imply dis- 
possession of the plaintiff. (Lord Macmillan.') 
Nageshwar Bux Roy v. Bengal Coal Co 68 I.A. 
29-10 Pat. 407-1931 A.L.J. 537 -I.R. 1931 P.C. 
59 = 130 I.C. 315 = 33 Bom.L.R. 426-12 Pat L.T. 
251 = 15 R.D. 194 = 36 C.W.N. 265 = 1931 M.W.N. 
121 = 33 L.W. 162 = 53 C.L.J. 487-A.I.R. 1931 P.C. 
18 and 186 - 60 M.L. J. 183 (P C.). 

Arts. 142 and l^^'-Dispossession—Smt for 

possession — Allegation of dispossession — Burden of 
proof. 

A suit for possession, the claim being leased on dis- 
possession, is governed by Alt. 142 of the Limitation 
j Act, and the burden is on the plaintiff to establish his 
i po'^session within limitation. (Snvadava and Nanavutty, 

, //.) RAM Shankar v, Sheo Dutt. 10 Luck. 

I 613 = 7 R.O. 337 = 153 I C 371=1936 O.W.N. 8 = 16 
I L.R. 177(Rev.) = 1935R.D. 12 = A.IR. 1935 Oudh 
' 88. 

' “Art. 142 — Disposseuion — Suit for possession on 
j dispossession — Defendants admitting plaintiff's Posses- 
I Sion hut denying dispossession — Onus. 

' Wheie in a suit for possession on dispossession, the 
I defendants admit plaintiff’s possession up to the date of 
the suit and deny that they ever dispossessed the plain- 
tiff, the latter has nothing left to prove respecting his 
I possession within 12 }ears and as such it is not incum- 
I bent on him to prove dispossession within 12 years. 
(Niyogi, A./.C.) Sheoram v Kisan. 31 N. L.R. 393 
i -158 I.C. 344-8 R.N. 77-18 N.L.J. 261-A.I.R. 
1935 Nag. 205. 

! — Art. 142 — Dispossession— Suit under — Proof of. 

In a suit falling under Art. 142 the fact that the date 
of dispossession is not given or proved is immaterial, 
for, if the plaintiff can show possession within twelve 
years, the fact that he is noi in possession at the time 
he institutes his suit establishes that some time in the 
interval he has been dispossessed. 122 I.C. 81, Foil. 
(Ilarriun, J.) ALI Akb\R v, RAKHA. I.R. 1933 
Lah. 400 = 144 I.C. 72 = A I.R. 1934 Lah. 245. 

Art 142 — ''Dispossession" — What constitutes — 

Co-sharers. 

Per Milker ji, J . — A meie denial of title of the plain- 
tiff on the part of a defendant who is a co-shaier of the 
plaintiff, and whose possession may be legarded as 
plaintiff’s possession, will not amount to plaintiff’s dis- 
; possession and the plaintiff’s proper lemedy will be by a 
I suit for a declaration of title. Where the defendant’s 
, possession could be tieated in law as plaintiff’s posses- 
sion, but the defendant subsequently transfeis posses- 
sion to a party whose possession cannot be any longer 
I tieated in law as the possession of the plaintiff, the 
I plaintiff wdll have to regard himself as dispossessed and 
I will have to bring his suit within twxdve years of the 
I transfer. This of course presupposes that the tiansfer 
i is bicught to the notice of the plaintiff and that the 
transfer is under circumstances w’hich do not imply in 
law a continuance of the possession of the plaintiff. 
(Sulaiman, C, /.» Mukerji and King, JJ.) B INDHYA 
Chal Chand V, RAM Gharib Chand. 67 All. 278 
= 162 I.C. 1 = 18 R.D. 541--7 R A. 302-1934 A.L.J. 
973-4 A.W.R. 821 - A.LR. 1934 All. 993 (r.B.). 
Distinction between Arts. 142 and 144. 

Arts. 142 and 144 — Distinction between Arts. 

142 and 144. 

The question of whether Art. 142 or Art. 144 of the 
Limitation Act applies has to some extent to be judged 
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by the allegations in the plaint, where the plaintiff 
asserts that he had been dispossessed. But that does 
not necessarily conclude the matter, because the question 
of the onus to be determined upon the allegations of 
the plaintiff and the defendant. If the defendant 
admitted that he had dispossessed the plaintiff, then 
quite cleaily Art. 142 would apply; but if, he asserted, 
that the plaintiff had never been in possession, that he 
(defendant) had been there and had been prescribing 
against him (plaintiff), the case does not come under 
Art. 142. It is a case which is otherwise provided for 
by the Limitation Act and therefore Art. 144 applies. 
(IVort, /.) KaNCHAN TeLI v. MOGA MahtoN. 152 
I.O. 906 = 7 R.P. 271 = 16 Pat. L.T. 109 = A.LR. 1934 
Pat. 593. 

Arts. 142 and 144 — DtshncUcn betiveen Arts, 

142 and 144. 

The essential difference between Art. 142 and Art. 144 
of the Limitation Act is that W’hen a plaintiff is suing 
for possession on the basis of dispossession, the burden 
lies on him to show that the date of his dispossession or 
discontinuance of possession, which gave him the cause 
of action for the suit, was w’ithin twelve years of the 
suit; while if the suit is not for possession based on the 
ground of dispossession, but is a suit for possession of 
immovable property not especially provided for in any 
other Article of the Act, then on proof of title the plain- 
tiff’s suit cannot be dismissed until the defendant fur- 
ther establishes his adverse possession for more than 
twelve years. Ordinarily an owner of property starts 
with the presumption in his favour that he is in posses- 
sion of his property. But where the plaintiff admits that 
he has been dispossessed by the defendant or, at any 
rate, it is found in the case that he has been disposses- 
sed and is not in possession at the time when he brings | 
the suit, then he cannot start with such presumption 
and he would have no right of action unless he brings 
his suit within twelve years of the date on which he was 
dispossessed or when he discontinued his possession. 
The burden of showing that his date was within twelve 
years of the suit is on the plaintiff. If the Court after 
considering all the evidence and circumstances were to 
record a finding that the plaintiff had failed to prove 
his possession, constructive or actual, within twelve 
years, then the suit must fail, even though the Court 
does not record a finding that the defendant had esta- 
blished his adverse possession for more than twelve 
years. {^Stilaiman^ C, Mukerjt and Ktng^ JJ,) 
Bindhya Chal Chand V, Ram Gharib Chand. 57 
All. 278-1621.0. 1 = 18 R.D. 641 = 7 R. A. 302 = 4 
A.W.R. 821 = 1934 A.L.J. 973 = A.I.R. 1934 All 993 
(F.B.). 

Art. 142 — Lhstinctton betiveen Arts, 142 and 

142. 

Art. 144 applies to a suit in which the plaintiff sues 
for possession of immovable property on the basis of his 
title and in .such a suit if the plaintiff proves his title he 
is entitled to a decree, unless the defendant succeeds in 
establishing his adverse possession for a period of more 
than 12 years. Art. 142 is restricted to cases in which 
the relief for possession sought by the plaintiff is b-sed 
on possessory title; and the burden of proving in such 
cases that the plaintiff was in possession and was dispos- 
sessed within 12 years from the date of the suit lies on 
the plaintiff. 3929 A.L.J. 1106, Foil. (^Niamaiullah 
and Bennet, JJ,) KALLAN v, MOHAMMAD NABI 

Khan. 65 All. 209 = I.R. 1933 All. 270 = 143 I.C. 
497 = 1933 A.L.J. 106 = A.I.R. 1933 All. 776. 

— Art. 142 — Distinction between Arts. 142 and 

144. See LIMITATION ACT, ART. 144. 8 O.W.N. 

1158. 
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^Art. 142 — Distinction between Arts. 142 and 144 

—Test of applicability. See LIMITATION ACT, 
Art. 244— scope. 11 O.W.N. 104 = A.I.R. 1934 
Oudh 21. 

^ArtS. 142 and 144 — Distinction between Arts, 

142 and 244 — Scope and applicability — Duty to scruti- 
ntze pleadings. 

In all cases in which the applicability of Art. 142 or 
Art. 144 is in controversy, it is necessary to scrutinize 
the pleadings of the plaintiff and to ascertain exactly 
the allegations on which the plaintiff has come into 
Court and the reliefs sought by him. Sometimes the 
pleas raised in defence by the defendant are also relevant 
to the enquiry. Where the plaintiff comes into Court 
on the distinct allegation that the property in suit is 
owned and possessed by him and that some time ago 
the defendant forcibly and unlawfully took possession 
of the same, his case comes within the purview of 
Art. 142. Art. 144 is applicable to cases in which the 
property in suit is, from its nature, such that physical 
possession in the ordinary sense w’ould not be possible 
and the plaintiff was not at any time in actual posses- 
sion thereof. In such cases, the plaintiff has been 
to prove his title and the defendant, wno is in posses- 
sion, will have to give affirmative evidence of his adverse 
posses>ion for a period of 12 years. {Agha Haidar, J.) 
Kaur Sain S'. Gulab. 167 I C. 399=8 R.L. 100 = 
37 P.L.R. 171-A.I.R. 1935 Lah. 507. 

Ejectment. 

See Possession following title and trespas- 
ser, infra, 

Arts. 142 and 1^^— Ejectment — Suit for-De- 

fendant admittedly in possession-— Proof of title and 
possession. 

In suits for ejectment of persons who were at the date 
of suit admittedly in possession of the land from which 
it w’as sought to eject them, it lies upon the plaintiffs to 
prove not only a title as against the defendants to their 
possession, but to prove that the plaintiffs had been 
dispossessed or had discontinued possession within 
twelve years immediately preceding the commencement 
of the suit. 18 I.C. 17 (P.C.), on. {Ferrers, J,C,, 
A ‘‘ton, Kupchand and M^dta, A. J, Cs.) KhaNU 
Chuhar z/. Paujal Shaf- 27 S.L R. 341 = 6 IR. 
(Sind) 81 = 146 1.0. r77 = A.I.R. 1933 Sind 279 
(r.E.). 

Art. 1^2—Efed^^^^l — for — Dispossession 

within 12 years — Biefden of proof. 

In suit to eject a K*espasser, the plaintiff under Art. 
142 of the Limitat*->r' Act has to prove that the dispos- 
session complained of took place within 12 years of the 
suit and that he in possession within 22 years of the 
suit. [Henderson,\/-) PlAJI Nayebali SakKAR v. 
Lalit MOHAN kV. 1641.0.714 = 7 R.O. 619 = 38 
O.W.N. 1126 = A.lP* 1935 Oal. 161. 

gindu widow. 

Arts. 142 aid 144 — Hindu ividow — PVidoiv 

leaving husband's housl and living in rented house — 
Occupation of the house her mother-in law— Effect 
of. 

Where a Hindu widow wJO was in possession of the 
house left by her husband leases it and lives iii a rented 
house, and her mother-in-law c^otinues to reside in the 
house, and on the evidence all thftt can be suggested is 
that she found it more convenient tj live apart from her 
mother-lndaw, it cannot be said thdi.the occupation of 
the house by the mother-in-law aloi/w after she left 
amounts to dispossession of the widow or tha^, the pos- 
session of the mother-in-law is adverse to her. Her 
possession did not discontinue and must be deemed to 
have continued till she was ousted by another person 
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claiming adversely to her. She must be considered 
to have had a subsisting title, even if Art. 14^ be 
applied. {Niamaiullahs y.) Kallu v, J AY ANTI. 167 
1.0.696-8 R.A. 226 = 1936 A.W.R. 667=A.I.E. 

1935 All. 639. 

Landlord and tenant. 

— -Art. 142 — Landlord and tenant — Occupancy 
raiyat— Suit for possession of holding from landlord — 
Limitation — Bengal Landlord and Tenant Procedure 
Act(Vin of 1869), S. 27. See BENGAL LANDLORD 
AND Tenant Procedure act, S. 27. 39 O.W.N. 
602. 

— 'Art. 142 — Landlord and tenant — Suit against 
tenant for possession of land — Tenant using land 
by way of license. 

The landlords brought a suit against the tenant for 
possession of certain plots by removal of trees planted 
by the tenants on that land. The land belonged to the 
landlord and the user of the land by tenants was a mere 
use by license and not as of a legal right. 

Held^ that for a suit for possession of the land. Art. ! 
142 applied and not Art. 32, as Art. 32 dealt with j 
the case of a person having legal right to use the pro j 
perty. {Sulaiman^ C,J, and Bennet^ jf) GuRCHARAN i 
Prasad v. Jai Narain Singh. 159 I.O. 621 = 8 R. 
A. 461 = 1936 R.D.400=1936A.W.R. 1362=A.I.R. 

1936 All. 964. 

—Arts. 142 and 144 — Landlord and tenant — Suit 

for possession against alleged tenant — Tenancy not 
proved and defendant found to be in possession for more 
than 12 years before suit — Suit barred. 

Where plaintiff sues for recovery of possession of cer- 
tain property from the defendant alleging that the 
defendant is his tenant, but fails to prove the tenancy 
and it is proved that the defendant has been in posses- 
sion for more than 12 years before suit, the suit is 
barred by Art. 142 if it is to be based on dispossession 
of the plaintiff by the defendant as such dispossession 
ought to have taken place within the period of 12 years 
next before the suit. (J'ek Chand and Monroe^ //.) 
Hasan Mahomed v. Ahmad Bakhsh. 1471.0. 
286 = 6 R.L. 379 = 36 P.L.R. 144-A.I.R. 1933 Lab. 
893. 

—Art. 142 — Landlord and tenant — Suit to recover 
possession — Date of dispossession — Commencement of 
limitation. 

A suit was filed to recover possession on the ground 
that the plaintiffs had shared in the cultivation of the 
land at the time of the death of the last tenant. The 
plaint mentioned the date of the tenant’s death as the 
date of the plaintiff’s dispossession. It appeared how'- 
ever that in fact the plaintiffs were dispossessed only 
after the harvest of the Rahi crop on the land. It 
appeared that the suit will be in time only from the 
latter date. 

Held^ that the plaint should be amended so as to 
give the proper date of the plaintiff’s dispossession and 
that the suit Tvas not time- barred. {ICeane, S,M, and 
Oppenheim, J. Af.) DlN DAYAL v. RAM ACHAL 
PANDE. 15 R.D. 293 = 12 L.R. 107 (Rev,). 

License. 

See also LANDLORD AND TENANT, supra, 

— — A rt. 142 — License — License to use land as 
grazing field, threshing floor or cattle- trough — Planting 
of trees by licensee — Suit by owner for possession by 
lemoval of trees — Limitation Act, Art. 32. See LIMI- 
TATION ACT, Art. 32, 1936 R.D. 400. 

Minerals. 

—Art. 142 — Minerals — Dispossession — Adverse 
possession by defendant amounting to — Mines — Sinking 
of pits at different places openly and without challenge. 
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A coal company was in possession of a village by 
virtue of a lease, containing an express power to w'ork 
the underlying coal. This, their lessors had no right to 
confer, as it was conceded that their lessors who in their 
turn claimed under a granted by an ancestor of 

the plaintiff, had only surface rights and no rights to 
the underground minerals. In a suit by the plaintiff 
for a declaration of his title to the minerals and an 
injunction to restrain the company from working the 
coal, it was found that the village was treated as a unit 
of property and the minerals underlying it constituted a 
defined unit. Rent was paid for the village as a whole. 
The company had been systematically carrying on the 
colliery work from 1901. They sank three pits at differ- 
ent points and made boies in likely places, anywhere 
in the village they chose, openly and without challenge. 
Their conduct and actings were consistent oidy with the 
assertion of a right to the minerals under the whole 
village. In these circumstances it was held, that the 
fact that the company may not have worked any 
one pit for twelve years was immaterial, if for twelve 
years they have been carrying on operations in various 
parts of the field. The possession for over the statutory 
period was effective possession not only of the surface 
of the village but of the whole mineral field underlying 
it and adverse to the plaintiff. For such period the 
plaintiff has been dispossessed of the w'hole field and the 
suit brought in 1919 was, therefore, held to be barred by 
time. {Lord Macmillan,) NagESHWAR BUX ROY v, 
Bengal COAL CO. 68 LA. 29 = 10 Pat. 407 = 1931 
A.L.J. 537 = I.R. 1931 P.C. 69 = 130 1.0. 316 = 33 
Bom.L.R. 426 = 12 Pat.L T. 261 = 16 R.D. 194=36 
O.W.N. 266 = 1931 M.W.N. 121 = 33 L.W. 162 = 63 
O.L.J. 487=A.I.R. 1931 P.0. 18 and 186 = 60 M.L.J. 
183 (P.C.). 

S. 142 — Minerals — Zamindari — Grant of 

surface rights — Adverse possession of sub-soil by 
grantee — Art. 144 applicable and not Art. 142. See 

I. IMlTATION ACT, ArT. 144. 68 1. A. 228 = 61 M.L. 

J. 632 (P.O.). 

Partition. 

^ArtS. 142 and 144 — Partition — Second suit for 

— Lands omitted in the first suit by mistake or fraud. 

Where a plaintiff brings a suit as a tenant- in-common 
for partition of certain survey numbers, w'hich were not 
included in a previous partition suit bi ought by him, 
alleging that he was not aware of the existence of those 
numbers and that information about them was withheld 
from him either through mistake or fraud of the defen- 
dant, he is not asking for relief on the ground of fraud 
or mistake: the suit is governed by Art. 142 or 144 and 
not Art. 95 or 96. {IVild, J.C. and Rnpehand^ A.J,C,) 
Uttam Chand Manghir Mal v, Salamatrai 
Khubchand. I.R. 1931 Sind 40 = 130 1.0.552= 
A.I.R. 1931 Sind 27. 

... - Art. 142 — Partition — Suit for possession by 
partition. 

Art. 142 is restricted suits which are in terms and sub- 
stance based on plaintiff’s prior possession which he has 
lost by dispossession or discontinuance of possession. 
It does not apply to a suit for possession by partition 
based on title. {Raza and Bisheshwar Nath^ /J.) 
Zahida Begam V, Mumtaz Ah Khan. I.r. 1932 
Oudh 112=1361.0. 256 = 8 O.W.N. 1364=15 R.D. 
808 = A.I.R. 1932 Oudh 122. 

Possession. 

^Art. 142 — Possession — J\fo evidence regarding — 

presumption, 

(Per Tyabjt^ m order of reference), — Where there 
is no evidence as to who was in possession, the presump- 
tion is that the owner was in possession Plaintiff's 
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father purchased certain property from defendant in 
1915 and died in 1918. In 1927 plaintiff sued for 
possession of the property alleging dispossession by 
defendant within 12 >ears of suit. There was no evi- 
dence as to who was in possession. 

Hehiy that it must be piesiimed that the plaintiff's 
father was in possesion till his death in 1918 and that 
the plaintiff’s suit was not barred by time. (Case law 
referred ) {^Pyahji, /.) KRISHNAJI v. MaDHL'SA 
Appansa. 68 Bom. 397 = 6 R B. 394 = 149 I C. 882 
= 36 BomL.R 445=A.1.B. 1934 Bom. 207. 

Art 142— Possess! on — Proof of — Suit based on 

prior possession and dispossession. See DISPOSSES- 
SION, supra, A.I.B. 1934 Cal. 294. 

Possession following title. 

See also WASTE LAND, iufra, 

—Art. 142 — Possession foil caving title -Appltfa- 
bility of presumption — Open site — Proof of possession — 
Effective possession not proVfsd by other party — Result. 

The plaintiff brought a ^uit in ejectment alleging title 
under a sale deed of 1898 frt)m the then owners of the 
land, possession up to 1919 and dispossession by the 
defendants in that year. The land in dispute was a vast 
stretch of <.pen site unbuilt upon and uncultivated. It 
was found that for the peiiod of twelve years before suit 
up to the date of the alleged dispossession in 1919, there 
was no effective enjoyment, no effective possession of 
the plot by any one either the plaintiff or the defendant. 
So far as title went, that of the plaintiff was found to 
be more reliable than that of the defendants to neaily 
one-third of the disputed plot. It was contended that 
as the plaintiff came Court with an allegation of 
definite acts of possession and dispossession w’hich he 
had failed topiove, he should he non-suited and the 
presumption of po'-session following title ought not under 
such circumstances to be applied. 

/AAV, (/) tne plea would be effective only if the pos- 
se‘<sion piesumed by law had been displaced by pi oof of 
effective acts of posse'-Mon by the defendant. None such 
had been erjtabhshed by him. (//) Though as a general 
rule the plaintiff in a suit for ejectment should prove 
possession within twelve yeais of suit, the possession to 
bepioved is only such posses^-ion as the property is 
capable of. Where therefore owing to the fact that the 
land was an open site, neither party was able to prove 
any act of effective possession, possession must follovv 
title, and the plaintiff should be granted a decree to the 
one third portion of the plot to which he had pioved his 
title. 16 C. 473 ; 9 C. 744. Kef ; 26 C.W.N. 724, Not 
Foil. {I'Vallace and Krishnan Pandalat^ / J.) RaMA- 
NATHAN CHfaTIAR v, LaKSHMANAN CHEITIAK. 64 
Mad. 622 = I.R 1931 Mad. 697 = 133 I 0. 9 - 33 L. W. 
747 = A.I.R. 1931 Mad. 644-61 M.L.J. 224. 

— Alt. 142 — Possession following title — Applicabi- 
lity of rule. 

The mere fact that the land in dispute was such as 
was not capable of actual continuous physical possession 
does not necess.irily make it w’aste land so as to attract 
the application of the principle that possession follow’S 
title. {Guha, /.) NALAK.SMI v. ARHOY CHANDRA 

SiL. 1491.0. 1109 (2)- 6 RO. 713 = 68 C.L.J. 478 
-AXR. 1934 Cal. 294. 

Art. 142 — Possession following title — Presump- 
tion — Ap pit call cn . 

Per S.K.Ghose^J. — It is doubtful if any land is 
altogether incapable of enjoyment. In any case it is not 
necessary before plaintiff can raise in his favour the 
presumption that possession follows title, that he must 
show that the land w^as incapable of enjoyment. He can 
get the benefit of that presumption if he succeeds in 
showing even by the evidence on the side of defence that 
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as a matter of fact no act of enjoyment has been exer- 
cised. {Cuming and S. IC. Ghose. J J.') J1RAKeWA7L 
Uma Charan Saha. I.R. 1931 Cal. 816=134 I.C. 
319= 63 C.L.J. 411 = A.I.R. 1931 Cal. 601. 

Religious endowment. 

— --Art. 142 — Religious endowment — Wakf — Suit 
on behalf cf for possession of property unla^v fully 
alienated by manager — Starting point. 

A representative suit brought on behalf of the Muslim 
community for possession of a plot of wakf property 
forming a giaveyard, alleging that the defendant had 
unlawrfnlly taken possession of the same and built upon 
it is a case to which Art. 142 of the Limitation Act 
applies ; and time begins to run from the date of dis- 
possession or transfer to the defendant and not from the 
date of death of the manager or takiadar who alienated 
the property to the defendant. {King, C. /. and Zta- 
uPIIasan, J.) WAHID ALI v. MaHBOOB ALI KHAN. 
11 Luck. 297 = 1936 O.W.N. 815 - 156 I.C. 92 = 7 R. 
O. 664 = A.I.R. 1935 Oudh 425. 

Revenue sale. 

Art. 142 — Re 7 >etiue sale — Sale under Bengal 

Public Demands Recovety Act — Suit to avoid — Ltmt- 
tat ton. 

Wheie notice has not been served under S. 10 of the 
Bengal Public Demands Recovery Act and a suit is 
brought to set aside the sale and recover pjsse-^sion of 
thepioperty '=old. Art. 142 of the Limitation Act applies. 
34 Cal. 811, Kolb {Pearson and Jack, J J ) ArUN 
Chandra Ray v. Ramanath Karmakar. I.R. 
1931 Cal. 630 r2) = 133 I.C. 102 (2) 63 C. L. J. 624 = 
A.I.R. 1932 Cal. 115. 

Suit by adopted son. 

Art 142 — Suit by adopted son after death of 

7 oido 7 v— Allegation of previous possession and disposses- 
sion. 

A suit by an adopted son after the death of a Hindu 
widow for possession, alleging previous possession and 
dispossession is governed by Ait. 142. {Henderson, /.) 
Jnanada PrasannaBahaduri V, Hemendra Nath 
Roy Chowdhury. 60 C.L.J. 391 = A.I.R. 1936 Cal. 
228. 

Tacking. 

See also Trespasser, infra. 

-Art. 142 — Tacking — Successive trespassers — 

Tacking possession — Alienees from mutaivalli of 7vakt 
property. 

Alt. 134 does not apply to suits to avoid alienations of 
the general endowed property vested in the Sajjadana- 
bhin and mutawalli of a wakf. Such suits aie governed 
by Art. 144. Wheie as a result of the alienations the 
previous encumlirances have been paid off it cannot be 
said that there were se\eral trespassers in succession so 
as to bar the true owner under Art. 142 after the lapse 
of 12 years from the date of the earlier mortgage. 
{Patkar and Murphy, JJ ) HamiDMIYA SarfUDDIN 
V. Nagindas Jivanjt. 57 Bom 709-148 LC. 385 = 
6B.B. 294 = 36 Bom.L.R. 262 = A.I.R. 1933 Bom. 
217. 

Trespasser. 

See also WASTE LAND, infra. 

^Art. 142 — Trespasser— Admission as to owner- 
ship coupled with refusal to give possession — Suit for 
ejectment — Limitati on. 

If a trespasser admits that a portion of the land be- 
longs to the owner when the owner challenges his pos- 
session but declines to vacate the land in spite of 
demands, there is open dispossession and the owner 
must bring his suit within 12 years of dispossession. The 
admission of the trespasser cannot give further time to 
the owner unless such admissions come within S. 19 of 
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LIMITATION ACT (1908), Art. 142. 
the Limitation Act. {Remfry, /.) NUTBIHARI DaS 
Z/. Bishweshwari Debee. 60 Cal. 404^I.R. 1933 
Oal. 620 = 144 1 0. 177=A.I.R. 1933 Cal. 414. 

Waste land. 

'Art. 142 — IVaste land — Possession follows title. 

So far as the question of possession is concerned it is 
indisputable that if the plaintiff is entitled to immov- 
able property and possession thereof and the propeity 
thereof and the properly sued for is a vacant unoccu- 
pied site of which actual or effective enjoyment by 
taking produce is not possible, povsession will be pre 
sumed to be with the person who has the title. 54 M. 
622, Kef. {Krishnan Pandahii, J.) SURANNA v. 
SUBBARAYUDU. 1933 M.W.N. 823 = 38 L.W. 952 = 
147 I.O. 680 = 6 R.M. 379 = A.I.R. 1933 Mad. 871 = 
65 M.L. J. 769. 

^Art. 142-^ Waste land — Presumption regarding 

possession — Onus of Proving adverse possession. 

The plaintiff had title to the suit land which was lying 
waste and which the defendants cultivated in F. 1320. 
Ihe plaintiff sued for khas possession on declaration of 
title. 

IJeld^ that the onus was upon the plaintiff to prove j 
that he was in possession within 12 years before the j 
suit. But when evidence had been gone into that onus i 
rnay be discharged, by reference to the evidence on j 
either side including the evidence that has been adduced | 
for the defence. Suit held not to be barred by limit a- ! 
tion. (^Cuming and S. K. Chose, //.) JlkA Bewa v \ 
Uma CiiARAN Saha. I.R. 1931 Cal. 815 = 134 I.C. 
319 = 63 C.L, J. 411 = A.I.R. 1931 9al. 501. 

“Art. 142 — Waste land — Suit for possession — 
Allegation of effective possession dy plaintiff found 
against — Presumption of possession f oh owing title ^ if 
available to plaintiff. 

In a suit for possession of waste land, the plaintiffs 
alleged they were in effective possession of (he land 
Until one year prior to the suit the defendants trespassed 
on it. The lower Court found against the allegation of 
effective possession and on that account dismissed the 
suit. It was contended that having regard to the 
nature of the land w’hich was waste land, the lower 
Court ought to have relied on the piesumption of pos- | 
session following title and as the defendant had not ; 
sliowm possession for more than seven years, the suit i 
should have been decreed in plaintiff’s favour. 

Held, though if plaintiff proves his title, there is a 
presumption of possession especially in the case of 
waste land, yet where the plaintiffs put forward a case 
of effective possession and adduces evidence in support 
of it, then he cannot give up that case and rely upon 
any “presumption” in support of his possession because 
the special case set up by him is inconsistent with any 
such presumption. 67 I. C. 673, Foil. {Madhavan Natr, 
J.) .SeVUGAN CHEITY V. KaNNAPPA ("HETTY. 
130 1.C. 845 (2) = 1931 M.W.N. 299 = 33 L.W. 467 - 
A.I.R. 1931 Mad. 282= 60 M.L.J. 430. 

~~~“Art. 142 — Waste land — Suit for possession — 
Plaint alleging effective possession by plaintiff and 
trespass by defendant — Onus. 

Where the plaint in a suit for possession of waste 
land alleged that the suit property belonged to the 
plaintiffs by purchase, that they W’ere in effective pos- 
session of the property for a considerable number of 
years and that one year prior to the suit the defendants 
trespassed upon the land, the suit falls under Art. 142 
and not Art. 144. The onus was correctly placed by 
the low’er Court on the plaintiffs of proving their pos- 
session within twelve years of the suit. {Madhavan 
ffair, /.) SEVUGAN CHETTY v. KaNNAPPA CHETTY. 


1 LIMITATION ACT (1908), Art. 143. 

130 I.O. 846 (2) = 1931 M W.N. 299 - 33 L.W. 457 = 
A.I.R. 1931 Mad. 282=60 M.L.J. 430. 

Art. 143 — Applicability — Conditional gift — 

N on- f ul fi I ment of condi tion — Suit to rec over possession 
— Limitation. 

A Hindu widow made a gift of her land to iwo 
persons on the condition that the latter would provide 
maintenance for her and would render services to her 
during her lifetime. It was expressly provided that if 
the donees failed to maint.iin the donor or to render 
services to her then the latter would be entitled to 
revoke the gift and resume possession of the land. 
Alleging that from December, 1926, the donees had 
ceased to maintain the widow and to render her services 
.she sued in March, 1930, for possession of the land gifted 
i by her. 

! Held, that the suit was governed by Art. 143 and not 
j Art. 114. {JaiLal, /.) BUDHU v. HANJRO. I,R. 

I 1932 Lah. 645 (2). 

I —Art. 143 — Applicability — If restricted to land- 

I lord and tenant. 

; Art. 143 is in general terms. It applies to all suits 
for possession, when the plaintiff becomes entitled to 
possession by reason of any forfeiture or breach of 
condition. Art. 143 is not applicable only to suit 
between landlord and tenant. When a particular article 
is intended to be made applicable to suits between land- 
lord and tenant only it is stated t(3 be so in express terms 
in the Limitation Act. (A*. C. Mitter, /.) Jadunath 
GUHA ROY V. KASISVVAR (lUHA KOY. 160 I.O. 250 = 
8 R.C.419 = A.IR. 1935 Cal. 779. 

■■■ Art. 143— “Art/At into po^sessioiP — Meaning. 

By the expiession “faPs into possession’* is meant the 
time when a reversioner or a remainderman becomes 
entitled to the actual possession of the estate. (^Nana- 
vutty, J.) Mahomed Azim Khan v. raja Saiyid 
Mahomed Saadat Ali Khan. 136 I.O. 642= I.R. 
1932 Oudh 130 = 8 O.W.N. 349 = A.I.R. 1931 Oudh 
177. 

Art. 143 — '^'‘Forfeiture'* — Meaning of. 

A tenancy can be forfeited on the breach of a coven- 
ant in a lease providing in such cases for re entry, or 
where the title of the landlord is repudiated, but other 
interest owned by persons other than tenants can be 
forfeited by rules of law or by reason of breach of 
express conditions, and a person may also be entitled to 
possession on certain conditions being not performed. 
A.I.R. 1928 Cal. 714; 30 Mad.3l6; A.I.R. 1920 Mad, 
812; 4 All. 493 and 8 Ca). 224 (P.C.), Foil.; 22 I C. 28 
.and A.I.R. 1930 Cal. 165, Dist. (A. C. Mitter, 
Jadunath Guha Roy v, Kasisvver Guha Roy. 
160 I.C. 250 = 8 R.O. 419 = A.I.R. 1935 Cal. 779. 

Art. U3—Si arvice incidental to holding of land 

— Defindant ceasing service long before landlord's notice 
of termination of tenancy — Landlord's suit within 12 
years — Time begins from date of determination and not 
from date of ceasing of sendee by tenant, hence suit is in 
time. Art. 143 being applicable. 

Where the defendant (tenant) ceased to perform the 
service incidental to the holding of the land long prior 
to the date when the landlord showed his intention to 
forfeit the tenancy by a notice determining the tenancy, 
and the landlord filed the suit within 12 years from the 
date of notice. 

Held, that the time began to run from the date the 
landlord determined the tenancy and not from the date 
when the service ceased to be performed and that there- 
fore the suit was in time under Art. 143, Limitation 
Act. {Curgenven, /.) VeNKATARAMA v. PONNU- 
SWAMI. A.I.R. 1935 Mad. 918. 



1596 


1595 THE QUINQUENNIAL DIGEST, 1931—1935 

LIMITATION ACT (1908), Art. 144. 1 LIMITATION ACT (1908), Art. 144. 


^Art. 144. See also LIMITATION ACT, ART. 142. 

Acquisition of title. 

Adverse possession. 

Agency. 

ApplicaMlity. 

Burden of proof. 

Co-heirs 

Co-mortgagors. See Mortgage, infra. 

Co-owners. 

Co-sharers. 

Co-tenants. 

Distinction between Arts. 142 and 144. 

Ejectment. 

Evidence. 

Fishery right. 

Hindu joint family. 

Hindu widow. 

Immovable property. 

Interruption of possession. 

Landlord and tenant. 

License. See permissive possession. 

Math property. See Religious endowment. 

Minerals. 

Minor. 

Mortgage. 

Mutation proceeding. 

Partition. 

Permissive possession. 

Beligious endowment. 

Sale. 

Scope. 

Space above land. 

Suit on title. 

Tacking. 

Trespasser. 

Trust. 

Void transfer. 

Wat an lands. 

Acquisition of title. 

Art. 144 — Acquisition of title — Essentials. 

Mere po&ses^ion for any length of time does not per se 
create any title by adverse possession. In order to 
acquire such title, the possession must not only be open 
and exclusive but it must be also shown to have been 
adverse for the full statutory period. Notoriety of pos- 
session m."iy, in some cases, justify a presumption that the 
true owner was aware of the character of the possession 
being adverse. But^^hether in the absence of direct 
proof of actual knowledge on the part of the true owner 
such a presumption should be raised against him or not 
must depend upon the special facts and circumstances of 
each case. Where there was no evidence of an unequi- 
vocal charactei which would justify the Court in presum- 
ing that the owner must have known that the possession 
of anothei w as in assertion of a hostile title. 

Held^ that the latter cannot be said to have perfected 
his title by adverse possession. (Bishes/iwar JVath and 
Kisch, JJ.) SuRAj Bali i>. Mahadeo Prasad. 7 
Luck. 260-137 I.O. 678 -IE. 1932 Oudh 269-8 O. 
W.N. 1153- A. I.R. 1932 Oudh 46. 

Art. 144 — Acquisition of title — Evidence. 

In a suit for declaration of title to ceitain land, the 
plaintiff claimed to have acquired title to it by adverse 
possession. There was no reliable evidence to prove 
that the plaintiffs physically dispossessed the defendants 
or that they ever asserted hostile title. All that was 
made out by evidence was that the plaintiffs had been 
in possession for many years, that they had never paid 
any rent in respect of the land and that in the village 
papers they had been recorded as bila fatsla tenants 
w'hereas the tenants were recorded as proprietors. 


Held^ that the facts were not sufficient to establish a 
title by adverse possession. {Bisheskwar Nath^ /.) 
Babu V. Thakur Deen. 8 O.W.N. 140-131 I.O. 
400 = 15 E.D. 89 = 12 L.R. 82 (Rev.) = 14 O.L.J. 290 
-A.I.R. 1931 Oudh 144 (1). 

[F. 9 O.W.N. 17 (19).l 

Art. 144 — Acquisition of title — Party taking 

possession to the exclusion of real heir — Order in rnuta- 
tion proceeding — Effect, 

Where the mother of a sonless owner took possession 
of the property after her son’s death and enjoyed it for 
more than 12 years to the exclusion of the son’s widow 
who was really entitled to the property, 

Held^ that the mother had acquired a title by adverse 
possession and that it was in no way affected by the 
order of the Assistant Collector, who ordered mutation 
to the effect that she should have no power of 
transfer over the property. {^Raza and Smithy //.) 
Abdur Rahman Khan v, Ahmad Khan. I.R. 1933 
Oudh 203 = 1431.0. 831 = 10 O.W N. 42 = 14 L.R. 
137 (Rev.) = 17 R.D. 104= A. I.R. 1933 Oudh 427. 
Adverse possession. 

See also MINERALS, infra, 

‘Art. 144 — Adverse possession — Commencement — 

Conditional decree for possession — Failure to execute. 

When a conditional decree for possession has not been 
executed, the possession of the decree becomes adverse to 
the plaintiff and the adverse possession matures into 
ownership after the expiry of 12 years. 64 I.C. 352, 
Foil. {^Shadi Laly C.J. and Broadway. /.) KiRPA 
Ram V. Mahomed Zahur Din. 13 Lah. 311-I.R. 
1931 Lah. 795 = 133 I.O. 656 = 32 P.L.R. 786 = A.I. 
R. 1932 Lah. 46. 

—Art. 144 — Adverse possession — Dismissed 

archakar — Continuance in possession of property. 

When a dismissed archaka continues in possession 
although another has been appointed, his possession is 
adverse and a suit brought more than 12 years from the 
date of dismissal is barred. {Venkatasubba Rao, /.) 
Sami Ayyangar z/. Venkataramana Ayyangar. 
160 I.O. 166 = 6 R.M. 702 = 39 L.W. 613 = A.I.R. 
1934 Mad. 381. 

Art. 144 — Adverse possession — Proof — Erection 

of Khurli. 

The erection of a Khurli or a mud trough for feeding 
cattle cannot give rise to a claim by adverse possession. 
User of such sort is neither intended to denote a claim 
of ownership of land under it nor understood as denoting 
that. (^Addison, /.) NAWAB KhaN v, ABDULLA 
Khan. I.R. 1931 Lah. 918=134 I.O. 294-32P.L. 
R. 467= A. I.R. 1931 Lah. 489. 

—Art. 144 — Adverse possession — Essentials. 

To constitute “adverse” possession, the possession re- 
quired must be adequate in continuity, publicity and in 
extent to show that it is possession adverse to the com- 
petitor. 27 I.A. 136; 27 Cal. 943 CP.C.), Foil. (^Sir 
Lancelot Sanderson.) ALLAH RaKHI v. SHAH 
Mahomed Abdur Rahim. 61 1.A. 60=66 All. Ill 
= 6R.P.C. 80 = 147 I.O. 887 = 38 O.W.N. 400 = 3 A. 
W.R. 387 = 11 O.W.N. 297 = 39 L.W. 421 = 36Bom. 
L R. 408 = 1934 M. W.N. 268 = 69 O.LJ. 167=1934, 
A.L.J. 466 = A.I.R. 1934 P.O. 77 = 66 M.L.J. 431 
(P-O.). 

——Art. 144 — Adverse possession — Essentials of. 

By adverse possession is meant possession adequate in 
continuity, in publicity and in extent to show that it is 
possession adverse to the competitor. The possession- 
required must be nec vi. nee clam and nec precario. It is 
not necessary in order to establish adverse possession,, 
that the proof of acts of possession should cover every 
moment of the requisite period. The nature of the. 
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requisite possession must necessarily vary with the nature ! 
of the subject possessed. The possession must be the i 
kind of possession of which the particular subject is 
susceptible. There is no authority for holding that 
adverse possession should be shown to have been brought 
to the knowledge of the other party. It is sufficient that 
the possession be overt and without any attempt at con- 
cealment so that the person against whom time is running 
ought, if he exercises due vigilance, to be aware of what 
is happening. Further, it is not necessary in order to 
establish adverse possession that the proof of acts of 
possession should cover every moment of the requisite 
period. (Lor^ Macmillan.) SECRETARY OF STATE 
V. Debendra Lal Khan. 61 1.A. 78=^61 Cal. 262 
= 69C.L.J. 56 = 3 A.W.R. 101 = 36 Bom.L.R. 249 = 
1934M.W.N. 165 = 6 R.P.C. 49 = 38 C.W.N. 286 = 
1934 A.L.J. 163 = 39 L.W. 267 = 11 O.W.N. 96 = 147 
I.C. 645 = A.I.R. 1934 P.C. 23 = 66 M.L.J. 134(P.C.). 

[Reaffirm. 39 C.W.N. 352 (P.C.). F. 68 M.L.J. 
600 = 62 LA. 40 (44) (P.C.).] 

-Art. 144 — Adverse possession — Essentials to 

prove — Declaration of title on basts of adverse posses- 
sion— Permissibility — Proof of title. 

A declaration of title may be made on proof of 12 
years^ adverse possession. Such a declaration cannot 
however be given on a title distinctly stated in the plaint 
or in the issues. The question of adverse possession is 
a mixed question of law and fact and if a party claims a ; 
title by adverse possession it is his duty to make clear I 
allegations in the plaint and to lead evidence as regards I 
facts from which he asks the Court to draw the infer- 1 
ence that the proved facts amount in law to adverse 
possesMon. (Addison and Ag/ta Haidar^ J/.) ShIRO- 
MANI GurDWARA PARBANDAK COMMITTEE 2^. PREM I 
DAS. 13 Lah. 677=140 1.0. 604=I.R. 1933 Lah. 16 
= 33 1036= A.I.B. 1933 Lah. 26. 

—Art. 144 — Adverse possession — Essentials to 
prove — Possession as oivner with intention to oust , 

A defendant, in order successfully to set up a title by 
adverse possession, must show that he was in possession 
of the land in such a manner as to indicate that he was 
claiming to be in possession as an owner and was intend- 
ing to oust the plaintiff. It is true that every form of 
occupation and every act of possession is% not such as to 
show an intention of this kind, and is consequently not 
necessaril> sufficient to give rise to a title by adverse 
possession, but each case must be decided upon its own 
peculiar circumstances, and whether those circumstances 
indicate that the person in possession was setting up an 
adverse claim is a question of fact. (Allsop, J.) RAM 
Shankar v. Sheo Dutt. 6 LR. (Oudh) 198 = 146 
I.C. 987=10 O.W.N. 1011 = A.I.R. 1933 Oudh 462. 

■ Art. 144 — Adverse possession — Evidence of. 

Where the defendant in proof of his plea of adverse 
possession over a certain land relies on various acts of 


ed a mortgage decree and purchased the property in 
1908, the sale was confirmed in I9l2, and the writ of 
delivery taken out by the plaintiffs in I9l5. The present 
suit for declaration of title and possession was brought 
in 1927 by the plaintiffs and the question was from 
which date the defendants could be said to have been in 
adverse possession. 

Held, that the title of the defendants could not be 
said to be adverse until the plaintiff attempted to enforce 
his rights under the sale and that date being 191 5, the . 
suit was in time. 27 C.W.N. 259 and 33 C.W.N. 963, 
Foil. (Wort and Khaia Mahomed Noor^ JJ.) RaM 
PRASAD OJHA V. RAKSHI RINDESHWARI PRASAD. 11 

Pat. 165 =142 I.C. 246 = I.R. 1933 Pat. 132= 13 Pat. 
L.T. 121=A.I.R. 1932 Pat. 145. 

Art. 144 — Adverse possession — Onus of proof . 

I When the title to the land.s in dispute is in the 
plaintiffs, the onus under Art. 144 is on the defendants, 

I who rely on adverse possession as a bar, to show that 
I they had been in adverse possession of the lands for 
! more than 12 years prior to the institution of the suit, 
j (Sir Lancelot Sandersonf) ALLAH RAKHI v. SHAH 
Mahomed Abdur Rahim. 61 1 A. 50 = 66 All. Ill 
= 6 R.P.C. 80 = 147 I.C 887 = 38 C.W.N. 400 = 3 A. 
W.R. 387 = 11 O.W.N. 297 = 39 L.W. 421 = 36 Bom. 
L.R. 408 = 1934 M.W.N. 258 = 59 C.LJ. 167 = 1934 
A.L.J. 466=A.I.R. 1934 P.C. 77 = 66 M.L.J. 431 
(P.C.). 

Art. 144 — Adverse possession — Plea of — Proof. 

When a party rai.ses a plea of adverse possession the 
first thing he has to establish is that he had been actual- 
ly in possession of the property. (Btskeshwar Nath and 
Nanavutty, JJ.) SUKHDASI KUAR v. FaTEH RAHA- 
DDR Singh. I.R. 1933 Oudh 237 = 144 1.0.316 = 
10 O.W.N. 566 = A.I.B. 1933 Oudh 283. 

Art. U4:—Adz erse possession —Proof. 

Where possession by a person not the owner is an 
open, visible and notorious character, the Couit may 
presume it to be advei?e. (HishesJnvar Nath and Smith. 
J J.) INDAR Gir V, Special Manager, Court of 
i Wards, Ralrampur Estate. 135 I.0.689 = I.R. 
i 1932 Oudh 49 = 12 L.R. 409 (Rev.) = 8 O.W.N. 1275 
j = 15 R.D 745 = A. I.R. 1932 Oudh 136. 

j Art. 144 — Adverse possession — Pioot — Nature 

j of property. 

I An inference of adverse possession may be drawn 
from ciicumstances, such as long possession and the 
absence of any proof of licence or agreement between 
the person in possession and the landlord, even in a 
village, which is largely agricultural or even W'here the 
disputed land is situated within the Municipal area. 33 
All. 757, Re), on. (Kendall. J.) ALOPI v. GAJADHAR. 
I.R. 1931 All. 264 = 130 I.C. 296 = A. I.R. 1931 All. 
323. 

i Art. 144 — Adverse possession — Proof — Non- 


enjoyment such as dumping of rubbish, tetheiing of cat- 
tle enclosing the land with wall, etc., such acts if they 
stood by tliemselves would not be sufficient to prove ad- 
verse possession on the part of the defendant, but they, 
taken in conjunction with the fact that the defendant 
had enclosed the land in dispute which had been in ex- 
istence for a period much longer than twelve years 
would be sufficient proof of adverse possession. (Abdtu 
Rashid. J.) MT. AISHA RIBF v. ALLAH RAKHSH. 
164 I.C. 919=7 R.L. 613 = 37 PLE. 351 = A.I.R. 
1934 Lah. 684. 

■' Art. 144 — Adverse possession — Mortgage decree- 
holders — Purchase in execution — Symbolical possession 
— Suit for possession. 

The defendants were in possession of the suit property 
as purchasers in a money decree. The plaintiffs obtain- 


I payment of rent. 

I The mere non-payment of rent does not necessarily 
! imply adverse possession. (Tapp. J.) RaQRI v. ManAK. 

I.B. 1931 Lah. 1037=134 1 0. 1037 = 32 P.L B. 727 
= A.I.B. 1932Lah. 72. 

Art. 144 — Adverse possession— Starting point — 

When adverse. 

The starling point of limitation under Art. 144, Limi- 
tation Act, is the date when the possession of the defen- 
dant becomes adverse. In order to apply the article it 
must be determined fiist what was the nature and effect 
of the defendant's possession ; and that again depends 
on the nalirre and extent of the rights asserted by the 
overt conduct or express declaration of the person rely- 
ing on it. Possession to be adverse must be adequate in 
continuity in publicity and in extent. The classical 
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requirement is that the possession should be nec vi nec 
clam nec paecario. Adverse possession need not be 
shown to have been brought to the knowledge of the 
owner. It is sufficient that the possession be overt and 
without any attempt at concealment so that the person 
against whom time is running, ought, if he exercises 
due vigilance, to be aware of what is happening Where 
the assertion of right is secret and not open, the posses- 
sion cannot be held to be adverse. ^Nasini Alt, /.) 
UPENDRANATH KAY V. JlTENDRANATH KUNDU 
CHAUDHURI. 9 R,0. 125 = 62 Oal. 921 = 164 I.C. 61. 

Art. 144 — Adverse possession — Suit by mortgagee 

for possession — Limitation — Starting point — Date of 
execution or of registration of mortgage deed. 

Where the plaintiff sued for possession as mortgagee 
of a certain land on the basis of a mortgage deed which 
was compulsorily legisteied and the suit was bi ought 
twelve years after the execution of the moitgage deed 
but within tw^elve years of the completion of its registra- 
tion. 

Held., that although under S. 47 of the Registration 
Regulation, the title of the plaintiff dated back to the 
date of the execution of mortgage deed, it was not until 
the legistration was completed that he became entitled 
to take possession and the possession of the defendant 
became adverse only from that date and the suit was 
therefore in time. {/JalaL C. J. and Sawhny^ /.) 
JCamla z/. Duni Chand. 37 P.L.R.J. & K. 23. 
——Art. 144 —Adverse possession — Title to propne 
tary holding — Right in shamilat also Ivst. 

A person who loses his right in a proprietary holding 
by adverse possession should also be taken to lose his 
right in shamilat land apput tenant thereto. {^Shadi LaT 
C.J, and Tapp, J.) K ARAM Dau v. RehMAT. 134 I.C 
1106 (2) = 32 P.L.R. 634 = A.I,R. 1931 Lah. 648 (2). 
Agency. 

Art. 144 — Agency — Transferee — Lea^e by agent 

of principal's property — Suit to set aside. 

In 1910 the agent granted a lease of his principal'.s 
property treating it as his own. The principal became 
aware of it only in 1915; the agency was terminated 
in 1922, and the suit was brought in 1925. 

Held, that Art. 91 did not apply, that the possession 
of the agent became adveise in I9l5 and the suit was 
not barred under Ait. 144. (y enkatasuhba Rao, /.) 
Lakshminarayana NAVADA 7>, MADAPPAYYA. 
1931 M.W.N. 866. 

Applicability. 

-Art. 144 — Applicability — Case of dispossession. 

See 1. IMITATION ACT, ART. 142— DISPOSSESSION. 

A.IR. 1933 Rang. 48. 

Art. 144 — Applicability — Case of possession and 

dispossession — Pusse^-sion of plaintiff discontinued when 
defendant entered into pos'-cssion — Art. 142 applicable, 
not All. 144. See LIMITATION ACT, Art. 142. 8 O. 

W.N.349 = A.I.R. 1931 Oudh 177. 

Art. 144 — Applicability — Claim for possession 

by proprietor against non-proprntor ’-Limitation. 

Where a non-proprietor made a gift of the house 
occupied by him in favour of his sister and thereupon 
some of the pioprietors instituted a suit for his ejectment. 
Held, that the suit was in essence one for possession 
and was governed by Art. 144 and not Art. 120. (R/iide, 
J.) Abdul Rahman v. Mt. Chhajji. I.B. 1931 
Lab. 887 = 134 1.0. 119 = 33 P.L.R. 298 = A.I.R. 1932 
Lab. 47. 

— ^ Art. 144— Applicability— Custom (Punjab)— 

Alienation by father - Suit by daughter for possession 
from alienees— Limitation. See Punjab LIMITATION 
ACT, Ss. 7 AND 8 AND Art. 2 (2). 16 Lab. 237. 


LIMITATION ACT (1908), Art. 144. 

— ■ A rts. 144 and 142 — Applicability — Defendant 
asserting that the plaintiff had never been in possession 
that he had been prescribing against the plaintiff — 
Art. 144 applies. See LIMITATION Acr, Arts. 142 
and 144— APPLICABILITY. A.IR. 1934 Pat. 593. 

-Art. 144 — Applicability — Delivery of possession 

to mortgagee-decree- holder — Subsequent dispossession — 
Suit for recovery of possession— Starting point. 

Where the land in actual possession of the judgment- 
debtor was in execution delivered to the decree-holder 
under O. 21, R. 35 (1), C. P. Code, and subsequently 
the judgment-debtor dispossessed the decree-holder and 
regained possession, the decree-holder has twelve years 
from such dispossession to bring another suit for re- 
coveiy of possession of the land. The fact that the 
judgment-debtor did not consent to, or was not apprised 
of, the delivery of possession to the decree-holder is not 
necessary under O. 21, R. 35 or material to the question 
of limitation. 5 C. 584 ; 34 M.L.J. 97 (P.C.), Foil. 
{Tek Chand, J) lUOHAN Lal jy. FatoO. I.R. 1933 
Lab. 9 = 140 I.O. 530(2) = 33 P.L.R. 1082 = A.I.R. 
1933 Lab. 22. 

Art. Applicability — Dispossession not 

alleged. 

Where the plaintiff does not claim to have been dis- 
possessed or to have discontinued possession. Art. 144 
and not Art. 142 applies. (^Pollock, A.J C.') GaN- 
PATKAO V. VITHOBAI. 30 N L.R. 284 = 6 R N. 165= 

1481.0. 62 = A.I.R 1934 Nag. 36. 

Art. 144 — Applicability — Essentials. 

In case.s falling under Art. 144 where the defence was 
one of title acquired by adverse possession for more than 
12 years, it is not necessary for the plaintiff to prove his 
possession within 12 years from the commencement of 
the suit. i^Nanavutty, J.) MaHOMEI) AZIM KHAN v. 
Raja Saiyid Mahomed Saadat ali Khan. 136 

1.0. 642 = I.R. 1932 Oudb 130 = 8 O.W.N. 349=A.L 
R. 1931 Oudb 177. 

Art. 144— Applicability — Plaintiff being owner 

— Defendant continuing in independent possession — 
Art. 142 applies, not Arc, 144. See LIMITATION ACT, 
ART. 142. A.I R 1933 Bang. 413. 

-—Arts. 144 and 142 — Applicability — Suit for 
confirmation of possession — No disturbance alleged. 

Where the plaintiff, who was for a long time in pos- 
session of the suit land without any disturbance, sued 
for a declaration that an entry in the record-of-rights 
showing the plot as jointly belonging to the touzis of the 
plaintiff and the defendant w’as erroneous and for con- 
firmation of possession, 

Held, neither Art. 142 nor Art. 144 was applicable to 
the suit. The plaintiff has no cause of action and the 
suit must fail, since it is not based on any allegation or 
proof of interference or thieat of interference by the 
defendant with the plaintiff possession which he claims, 
except in so far as such interference in the future may 
be inferred as likely from the fact that in the record of- 
rights, the land has been recorded as belonging to two 
touzis jointly. (^Pearson and Mallik, //.) NAOEN- 
DRA KJSHORE ROY Choudhury V. Rrojendra 
Kishore Roy. I.R. 1932 Oal. 650 = 139 I.O. 769 = 
66 0.L.J. 316 = 36 O.W.N 783=A.I.R. 1932 Cal. 
842. 

... -— Art. 144 — Applicability — Suit for declaration 
and injunction — Alluvial lands — Grant by Collector — 
Art. 120 applicable not Art. 144 or 14. See LIMITA- 
TION ACT, ART. 120. 66 Bom. 447 = A.I.R. 1931 
Bom. 369. 

Burden of proof. 

See also ADVERSE POSSESSION, supra AND SUIT ON 
TITLE, infra. 
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MMITATION ACT (1908), Art. 144— Burden of 
of proof. 

——Art. 1^^— -Burden of proof. 

If Art. 142 applies, the onus would be upon plaintiff 
to prove that his suit is not time- barred. It is otherwise 
if the case falls within Art. 144; for in such case the 
onus would be upon the defendant to prove that his 
possession had been adverse to that of the plaintiff for 
more than 12 years. 14 Bom. 458 and 2 L.B R. 56. 
Ref. {Otter and Brown, //.) MaUNG SlN v, 

Maung so Min. 8 Bang. 666 -IB. 1931 Bang. 79 
=129 1.C. 511= A.I.B. 1931 Bang. 40. 

Art. 144 — Burden of proof. 

In a case falling under Art. 144, the onus is on the 
defendant to show that he has acquired a title by ad- 
verse possession at the time of the action. {IVort and 
Khaj a Mahomed Noor, J RAM PraSaD 0JH\ v. 
Bakshi Bindeshwari Prasad vSinha. 11 Pat. 165 
= 142 I.O. 246 = I.R. 1933 Pat. 132 = 13 Pat.L.T. 
121 =A.I.B. 1932 Pat. 146. 

““Art. 144 — Burden of proof — Adverse possession — 
Onus to prove undertaken — Failure to do so — Whether 
Court is bound to presume possession from title. 

When prima facie title is proved by the plaintiff, onus 
is shifted to the defendant to prove adverse possession. 
Bat where the trial Court required the plaintiffs to prove 
in the first instance that they were in possession within 
12 years of the suit and it only required the defendants 
to prove adverse possession in the event of the plaintiffs 
failing to establish this fact and the plaintiff accepted 
this but failed to discharge the burden. 

field, siviCQ the plaintiff took no objections to the 
frame of the issues made by the trial Court, he cannot 
Subsequently complain that onus has been wrongly 
placed on him and that his possession must be presumed 
from title. When a party accepts the burden of proof 
laid on him by the tiial Court and undertakes to dis- 
charge it but fails to do so, he cannot in appeal turn 
round and say that he has not been fairly treated in the 
matter of burden of proof. Since the plaintiffs accepted 
the onus of proving before the trial Court that they had 
leased the properties to the defendant about three years 
before the suit and that in any case they had been in 
possession within twelve years before the suit, the 
appellate Court is not bound to presume possession from 
the very start and to remand the case to enable the de- [ 
fendanis to establish adverse possession for more than 
twelve years. {Sale, J,) BishambaR DaS z/. Telu 
Ram. A.I.B. 1934 Lah. 1019 (2). 

^Arts. 144 and 1^2— Burden of proof— Plain- 
tiff *s title admitted to jungle I ami. 

It was admitted that the lands were parti and jungle 
lands and that the plaintiffs had a title to it but the 
defendants claimed a limited tenancy interest only as 
against the admitted proprietor, the zemindar. 

Held, that the defendant must either show* title to 
tenancy right by contract or by the fact that he has been 
in possession for the necessary period and the onus is 
equally upon him to show* the date upon which became 
into possession and his title began. Such cases are 
governed by Art. 144 and not by Art. 142 and it is im- 
possible for the Judge in trying such a suit to raise any 
presumption against the plaintiff by reason of the 
absence of any w’itness on the part of the plaintiff. 
{Wort and Agarwala, JJ ) KameSHWAR SlNGH 
Bahadur z'. Fatqri Misra. 6B.P. 617(2)=149 
IC. 463 (2)=A.I.B. 1934 Pat 339. 

——Art. 144 — Burden of proof — Plaintiff^ title 
found— Defendant ' 5 adverse possession not found — 
Decree in favour of plaintiff. 

The plaintiffs who sued to recover possession of cer- 
tain property alleged that some six or seven years be- 

Q D.— II—lOl 


LIMITATION ACT (1908), Art. 144— Co Heirs, 

fore the suit, the premises had been let out to the de* 
fendant for rent and that the latter had agreed to pay 
rent. It appeared that the plaintiff’s predecessor-in - 
interest had filed a previous suit for a declaration that 
he was the owner of the property and the same had been 
decreed. 

Held, that though the plaintiff's allegation as to 
tenancy was wrong, since their title was found they 
were entitled to succeed in the absence of proof by the 
defendant that he had be^n in adverse possession for 
over 12 years. {Mukerji and Ntamalullah, //.) 
Mahomed Ishaq &. Mt. ZiNDi Begam. I.B, 1931 
All. 845 = 1341.0.461. 

Art. 144 — Burden of proof — Plaintiff's title 

proved — Dummy defendant claiming possession, 

Semble, — It would be a most dangerous doctrine to 
hold that if a mere dummy is set up to claim possession 
of the disputed property and deny the plaintiff’s 
possession within limitation without any shadow of 
claim of his owm either by title or by possession, this 
would throw the burden of proving possession within 
limitation on the plaintiff whose title is established. 
{Kisck, /.) Zahida Begam v, Mumtaz ali Khan. 
I.R. 1931 Oudh 391 = 134 I.O. 699 = 12 L.B. 312 
(Bev.) = 8 O.W.N. 921 = 15 E.D. 666=A.I.B. 1931 
Oudh 382. 

“Alts. 144 and \^2— Burden of proof — Suit for 

possession both on ground of title and dispossession — 
Burden of proof. 

In cases w'here the plaintiff sues for possession of im- 
movable property both on the ground of title and on 
the ground of his possession having been disturbed by 
the defendant, if he proves his title, the burden of esta- 
blishing title by adverse possession lies upon the defen- 
dant and if the defendant succeeds in proving that fact 
the suit must fail, otherwise the plaintiff is entitled to a 
decree. To this extent Art. 144 will apply to such a suit. 
But it may be that the plaintiff though not able to sub- 
stantiate his title, is in a position to prove his possession 
and dispossession by the defendant within 12 years. If 
that be the case Art. 142 will apply and the burden will 
be on the plaintiff. {Raza and Smith, J /,) MahOMED 
Mahmud v. Mahomed Afaq. 6 B O. 299 (2) =147 
1 . 0 , 806 = 11 O.W.N. 104 = A.I.B. 1934 Oudh 21. 

Art. 144 — Burden of proof — Suit for possession 

— Claim based on dispossession. See LIMITATION 
ACT, arts. 142 AND 144. 1935 O.W.N. 8 = A.I.B. 
1935 Oudh 88. 

Co heirs. 

Art 144 — Co-heirs — Denial of title regarding 

one item of property — Effect regarding other items. 

Where the title of the co heirs relates to a number of 
properties, any assertion of adverse title with reference 
to any one of the properties whether they are included 
in the plaint or not might have some bearing upon the 
question of adverse possession. {Sen and NiamatuUah, 
//.) Shamim Ahmad v, IIesamul Haq. 131 
I.C. 211 = 1930 A.L J. 1456 = A.IB. 1931 All. 193. 

■ ‘-""Alt. 144 — Co’heirs — Mahomedan coheirs — 
Dental of title — Act of management by person in ex- 
clusive possession. 

Where a Mahomedan heir dies leaving a number of 
heirs and only one of the heirs remains in possession of 
the property his possession is not adverse to the other 
co-heirs in the absence of a clear denial of title and an 
overt act amounting to ouster. The mere fact that he 
exclusively grants a lease is not sufficient denial of 
title. {Sen and NiamatuUah, JJ ,) Shamim Ahmad 
V, Hesamul Haq. 131 1.0. 211 = 1930 A.L.J. 145S 
= A.I.R. 1931 All. 193. 
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IiIMITAXION AOT (1908), Art. 144— Oo-helrs. 

Art. 144 — Co heirs — Mahomedan co-heirs — 

Denial of title — Suit for declaration — Time limit. 

The plaintiff was entitled to a third share in certain 
property as one of the heirs of the deceased. There 
was a denial of her right by another co-sharer, who 
sold the entire pioperty but the plaintiff did not chal- 
lenge the sale, because she continued in joint possession. 
Subsequently however a cloud was thrown upon her 
title in a criminal case and she sued for a declaration of 
her title. 

Held, that the suit having been brought within 12 
years of the original sale w'as maintainable. (^Harrison 
and Tek C hand, JJ.) JAT.AL I)1N z/. MT. KARAM 

NUR. I.R. 1931 Lab. 939-134 I.O. 491=32 P.L. 
B. 381. 

———Art. 144 — Co heirs — Mahomedan heir — Suit 
against lo heir for recovery of share — Starting point. 

A suit brought by a Mahomedan heir against his co- 
heir (elder brother) to recover his share of their deceas- 
ed father’s immovable property is not governed by 
Art. 123 of the Limitation Act but by Art. 144 and time 
commences to run against the plaintiff only when the 
possession of the defendant became adverse. Possession 
held by the mother on behalf of both her sons cannot 
be deemed to be adverse to either of them. (^Sir George 
Lowndes.) GHULAM MaHOMKD?^. SHAIKH GhULAM 
Husain. 59 I.A. 74 = 54 All. 93 = I.R. 1932 P.0. 118 
= 1932 A.L J. 245 --=136 I.O. 454 = 34 Bom L.R. 510 
= 9 O.W.N. 399 = 35 L.W. 464 --36 O.W.N. 310 
= 65 0.L.J. 470=A.I.R. 1932 P 0. 81 = 62 M.L.J. 
371 (P.O.). 

[Bxpl. 56.A 711 (716, 7l7).] 

Art. 144 — Codieirs — Mahomedan heir — Suit for 

the recovery of share. 

Where a Mahomedan dies intestate, his estate vests 
in his heirs as tenants-in-common and no one is charged 
by law with its distribution and if a suit is brought by 
one of the heirs to recover his share, Art. 123, 
does not apply but Art. 144 will apply in the 
case of immovable property. A.I.K. 1929 I.ah. 549 
and A.I.K. 1928 All. 467 (F.IL), Rcl. oiv, A.I.R. 1926 
P.C. 145, Expl. and Dist.; A.I.R. 1922 Mad. 457 and 
A.I.R. 1918 Bom. 54, Dist. {,Jat Lai and Ahdul 
Rashid, JJ.) Mr. GhuLAM Bibi v. Mt. Sarwar 
BIBI. 14 Lab. 794 = 148 I.O. 1143 = 6 R.L. 643 = 35 
P.L.R. 121= AIR. 1933 Lab. 784 (2). 

. — — A rt. 144 — Co-heirs — Ouster — Froof. 

The mere statement by some of the co-heirs that they 
are the exclusive heirs of the deceased cannot amount to 
an overt act which would make the statute of limitation 
run against the other co-heirs. In such cases in order 
to prove title by adverse possession, there must be 
ouster. Corea v. Appuhamy, 1912 A.C. 230, Appl. 
(7V^’ Chand and A^ha Haidar, J J.) SALHUM v. 
Malku. I.R. 1931 Lab. 377 = 131 I.C. 105=A.I.R. 
1931 Lab. 439. 

Co owners. 

— — ' Art. 144 — Co-owneri — Acquisition of title 
against stranger — Continuity of possession — Case not 
one of independent treipisser^. 

The defendants weie showm to have made an 
encroachment on the adjacent land belonging to the 
plaintiff and the revenue records showed that one or 
other of them were in continuous possession of them. 
The plaintiff sued to recover the land aftei the expiry 
of 12 years. 

Held, that the defendants co-ow’ners could be presum- 
ed to have trespassed on the suit land jointly, that 
possession by one of them was really posse.ssion for all 
and that the suit was consequently barred by limitation, 

Hefjd, further, that it was not a case of independent 


LIMITATION AOT (1908), Art. 144— Co owners. 

trespassers and that the question of abandonment of 
possession by the original trespassers did not arise. 
i/ai Lai,/.) ASIMULLAH z/. GHULAM MaHOMED. 

131 1.0. 341 = 32 P.L.R. 246 = A.I.R. 1931 Lab. 232. 
——Art. 144 — Co-owners ^Ouster , 

When the parties are co-sharers, co owners or tenants- 
in-common and no partition has taken place between 
them, the sole occupation of one of them is not pnma 
facte inconsistent with the right of others. Mere non- 
participation in the profits by one and exclusive occupa- 
tion and enjoyment of the joint property by the others is 
not per se adverse in order that possession may be 
adverse, there must be (1) a disclaimer of the others^ 
right by an open assertion of a hostile title on the part 
of the co owner setting up adverse possession, and (2) 
notice thereof to others, either diiect or to be inferred 
from notorious acts and circumstances. {^Middleton, /. 
C. and Saaduddtn, A./.C.) Mt. YaKUT v. INAYA- 
tuu.a. 6 R.Pesb. 63 = 148 10. 926=A.IR. 1934 
Pesb. 7. 

Art. 144—6 'o- owners — Ouster — Ex cl usi on from 

enjoyment of profits. 

If the person possessed of legal title to an estate is 
also in the enjoyment of the profits of that estate more 
or less, his title cannot be held to have been extinguish- 
ed by reason of the physical possession of the estate 
held by another person who has no title to it. Such 
person cannot put an end to the possession of legal 
owmer by any seciet intention in his mind. There must 
be an ouster or equivalent to an ouster. (1912) A.C. 
230 and L.R. 53 I.A. 220, Ref. fVazir Hasan, C./% 
and Pullan, J.) EjAZ ALI KIDWaI v. SPECIAL 
Manager, Court of Wards. 6 Luck. 106=I.R. 
1931 Oudb 113 (2) = 130 LC. 65 (2) = 7 Q.W.N. 988 
= A.I.R. 1930 Oudb 610. 

[Affirm. 68 M.L.J. 397 (404) (P.C.) ] 

Art. 144 — Co-orvners ^Ouster -—Proofs 

There can be no adverse pos'^ession by one co-owner 
against another until there is an ouster or something 
equivalent to an ouster of the latter. The original ow’ner 
died in 1896. Sood after, the entire suit property was 
the subject of alluvial Action of a river and when it 
emerged a trespasser took possession of it. In 1889 the 
defendant, one of the members of the joint family enti- 
tled to the property, instituted a suit against the trespas- 
ser and recovered possession under a compromise decree. 
He subsequently sued and recoveied rent from trespas- 
sers on the land. It appeared that the joint family be- 
came divided in 1912 or 1913, but the defendant w^as 
left in exclusive possession of the said property. The 
other members cf the family having instituted a suit to 
recover his share of the property, 

Held, that the plea of ouster has been made out and 
tliat defendant had obtained a title by adverse posses- 
sion. 27 O.C. 77, Rel. on. {Hasan, C J. and Ktsch, /.) 
Pahlad Sjngh V. Kalka Singh. I.R. 1931 Oudb, 
299 = 132 I.C. 539 = 14 O.L J. 467 = 8 O.W.N. 710. 
Art. 144 — Co mtmers — Ouster — Proof. 

In the case of co owners in the absence of an open 
assertion of a hostile title by one to the knowledge of 
the others, there can be no ouster. Mere non partici- 
pation in rents and exclusive occupation by another will 
not establish adverse possession. Nor can an assertion 
of hostile title made in a suit to w^hich the other co- 
owners are not parties be sufficient. {Broadway, O.C,/. 
and Bhidc, /.) ANANT RaM v. KiSHORE CHANdI 

135I.C. 686 = I.B. 1932 Lab. 158 = 32 P.L.R. 824 = 
A.I.R. 1932 Lab. 143. 

•——Art. 144 — Co- owners — Ouster — Proof-^Exclu* 
sive enjoyment not sufficient. 
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LIMITATION ACT (1908), Ait. 144— Co owners. 

"With regard to co-owners of joint property, the law is 
that there should be an ouster and adverse possession 
after ouster for more than 12 years, before one co owner 
can succeed against another. To establish adverse 
posses^ion as between co-owners of joint properties, 
there must be evidence of open assertion of hostile title 
by One to the knowledge of the other. Mere exclusive use 
of a common vNell and incurring of costs for the repair 
of the property by one is not sufficient. Nothing 
short of ouster can bring about that result. The plain 
tiff’s possession, as co-ow'ners must be referred to their 
lawful title and he cannot be allowed to assert that he has 
acquired title by prescription on the ground that the 
defendant (the other co-owner) has not been in posses- 
sion for some 15 years before suit and that he had a 
secret intention to exclude the other completely from 
possession. (Case-law reviewed.) (^Addison and Currie^ 
JJ.) Naksingh Das v. Gokal Chand. 12 Lab. 
101--IR. 1931Lah 529-132 I.C. 177 = 32 P.L.R 
316 = A I.R. 1931 Lah. 339. 

Art. 144 — Co’owncrs — Rciemption of mortgage 

by one — Suit for possession by other — Limitation — 
Starting point. 

When one of two co owners redeems a moitgage, he 
does not become a mortgagee but is a mere charge- 
holder and a suit by the other co-owner to recover pos- 
session is governed by Art. 1*14 and not Art. 148 of the 
Limitation Act and the starting point is the date of 
redemption. Rule as to adverse possession among 
CO ow’ners stated. {Broadtvay and Johnstone, JJ.) 
Ganda Ram r;. MUNSHI Ram. 136 I.O. 264= I.R. 
1932 Lah. 216= 32 P.L.R. 649. 

[P. 34 P.L.R. 239(24l\] 

— — — Art. 144 — Co-owners — Tenants in common — 
Ouster — Non participation in profits — Denial of title. 

The possession of one tenant in common would not 
be adverse to the other until ouster. In a suit by a 
member of one branch of family against a representative 
of another branch for possession of certain villages, 
which the plaintiff contended, had continued un- 
divided after a division between the members of the 
family long ago, the question was if the defendants had 
been in adverse pos.session for over twelve years. With 
reference to three villages, the defendant’s predecessors 
had been in sole possession and participation of the 
profits of the villages for more than the statutory period 
and as early as 1884, in the revenue proceeding.^ of that 
year the interest of the first plaintiff in those villages was 
denied by the defendant’s predecessor. With reference 
to the fourth, there was no denial of title prior to I9l2; 
but having regard to the separation of the branches, 
non-partkipation of profits since 1880, and the omission 
of this village in the list of properties handed over to the 
first plaintiff on his attaining majority by his guardian, 
the possession of the defendant was adverse for more 
than the statutory period and the suit w'as, therefore, 
barred by Art. 144. {Sir John IValhs.) GoviNDRAOr/. 
RAJABAI. 68 I.A. 106=27 N.L.R. 131 = I.R, 1981 
P.C. 81 = 130 I.C. 673 = 33 L.W. 439 = 63 O.L.J. 
313 = 14 N.L.J. 56 = 35 O.WN. 438 = 33 Bom.L.R. 
442= A I.R. 1931 P.C. 48 = 60 M.L.J. 386 (P.C.). 

[D. 1934 Pesb. 7 (9) R. 61 C. 37 (383)] 

Co-sharers. 

— Art. Co- sharers. 

The possession of one co sharer of a share belonging 
to another recorded cc-sharer is not adverse. {Oakden, 
S, M. and Keane, J. M.) Bhulai Upadhaya v. 
Bhagwanta. 16R.D. 161 = 12 L.R. 26 (Rev.). 
—Art. 144 — Co-sharer — Adverse possession — Essen- 
tials, 


LIMITATION ACT (1908\ Art. 144~Co.sharer8. 

The possession of one co-sharer must be deemed to 
be the possession of the other co-sharers and it is for the 
co-sharer in possession in order to defeat the title of the 
absentee co shaier or his descendants to prove that by 
some oveit act he converted his possession into an adverse 
possession to the other co-sharers, an overt act of which 
such co-sharer had knowledge. {Jai Lai, J.) Beli 
Ram V, MUNSHI. 16 Lah. 907=164 I.O. 983=7 R.L. 
621 = 37 P.L R. 195 = A.I.R. 1934 Lah. 466. 

Art. 144 — Co sharers — Adverse possession— “• 
Eiidence of—Exrluuve receipt of profits. 

To constitute adverse possession as between tenants- 
in-common, there must be an exclu.sion or an ouster. 
Exclusive receipt of profits continuously for a long 
period may point to an ouster, if the Couit is satisfied 
that such taking of profits is an indication of a denial of 
right in the other co tenant to receive them. 35 Cal. 96l, 
Ref. {Skingne J.) ANANT GaNPATI ViSHNU 
Rambhan. 58 Bom. 410 = 154 I.C. 824 = 7 RB. 
376=36 Bom.L.R. 284= A.I.R. 1934 Bom. 273. 

"Art. 144 — Co sharers — Adverse possession— 
Knmvledge of the true oiviier, if necessary. 

It is sufficient if adverse possession is adequate, con- 
tinuous and exclu^-ive, the true owner must be vigilant 
and it does not prevent time running if he could have 
obtained, but did not actually obtain, knowledge of the 
adverse possession. (Afacnair, J.C.) MURADUDDIN 

V. Mt. Umraobi. 28NagLR. 282=140 I.O. 831 = 
I.R. 1933 Nag. 14 = A.I.R. 1933 Nag. 27. 

Art. l^<i—Co-sharerf — Adverse possession-- 

Proof — Inequality of shares — If material. 

It is possible though rare for a co-sharer to assert 
his adverse title as against the other co sharers. Where 
in prior proceedings the party never took up the posi- 
tion that he had been in occupation adversely of more 
than his share except the kothri. 

Held, that he had failed to establish adverse title 
except as regards the kothri. Where two co-sharers are 
in possession of unequal shares, and the co-sharer in 
possession ot the bigger share sues to eject the other on 
the ground that the other is no sharer at all and fails, 
his suit alone is not sufficient to constitute adverse 
possession as regards the bigger share in his possession, 
though adverse possession against a co-sharer is not 
impossible. The inequality of shares possessed is im 
mateiial. (^Harrison, J.) M'I\ RaKHI v. MT. 
Khairan. I.R. 1932 Lak. 604 = 139 I.C. 676 = 33 
P.L R. 261 = A.I.R. 1932 Lah. 421. 

Alt. 144 — Co'Sharers — Brothers and sister — 

Living amicably — Proof of adverse possession. 

Where brothers and sister are co-sharers and are 
living amicably together, the brothers cannot establish 
title by adverse possession against the sister unless they 
had expressly set up an adverse title to her knowledge. 
A. I. R. 1924 All. 384, Foil. {Banerji and King, //.) 
Md. Mohit Ui.t ah V, Bibi Halima Begam. 64 All. 
742=13 LR. 298 (Rev.) = I R. 1932 All. 646 = 139 
I.C. 176 = 16 R.D. 476 = 1932 A L J. 621= A.I.R. 
1932 All 666. 

Art. 144 — Co-sharers — Continuity of adverse 

possession — When it heaks. 

Where A and B held a tw’o thirds share in a house 
and the plaintiff and the defendant jointly held the 
remaining one third share, and A and B transferred 
their two-thirds share to the plaintiff in 1924, it was a 
transfer by one co-sharer to another, and the continuity 
of the adverse title set up by the defendant in 191 5 was 
thus broken and could not prevail against one who was 
at the time of the transfer a co-sharer in the property. 
iTapp, J.) SoNU Malik v. Bheri Malik. I.R. 
1931 Lah. 954= 134 I.O. 522= A.I.R. 1981 Lah. 251 
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LIMITATION AOT (1908), Art. 144— Oo-Bliarers. 

—Art. 144— Ci) sharers — Cultivating possession 
af one — Effect on others. 

Where one of several co-sharers in an occupancy 
holding is in actual cultivating possession thereof, his 
possession cannot be considered to be wrongful nor can 
he be said to be in wrongful receipt of the profits 
accruing from the holding belonging to them in com- 
mon. Possession of one of the co sharers or receipt of 
income derived by him from the joint holding is on be- 
half of all the co-sharers and there is no wrongful re- 
ceiving of the profits. {Al^tamatullah, J,) Amjad ALI 
7\Azizuddin. 132 I.O. 201 (1)=A.I.B. 1931 All. 
651. 

—Art. 144 — Co-sharers — Denial of title and ouster 
— Suit for possession. 

In cases where the litigating parties are co-owners or 
co-tenants having an equal right to use property for a 
specified purpose, the presumption of law is that the 
possession of one is the possession of all. Every such 
person is seized of the property per my et per tout, and 
anything short of denial of title cannot destroy the 
plaintiff’s right. To suits between co-owners or co- | 
tenants inter se, where the title of one is denied by the j 
other, Art. 144 or Art. 120 of the Limitation Act would { 
apply, according as the relief claimed is one for posses- 
sion or injunction. {Shads Lai ^ C,/., Broadway ^ Tek 
C handy Jai Lai and Dal ip Stnghy //.) MaSTAN 
Singh v, Santa Singh. 14 Lah. 267 ===6 I.R. (Lah.) 
113 = 145 I.O. 663 = 34 P.L R. 618=A.IR. 1933 
Lah. 705 (F.B.). 

Art. 144 — Co- sharers — Lessees from different co- 

cnvners— Adverse possession by one — Effect against 
tenure-holder. 

Lessees of different shares under different co-owners 
in a Zamindari are not themselves co-owners. Where 
they assert a hostile title to the true owner, adverse 
possession commences from the date when the owner 
has knowledge of the same and he cannot institute a 
partition suit on the footing that he had been in joint 
possession all the time. {Guha an I Bartley ^ //.) 
MONl MOHAN VAhv, Gour Chandra Das. 60 Cal. 
1212=149 1.0.111=6 BO. 618 =37 O.W.N. 835 = 
A.I.B. 1934 Oal. 71. 

■ —' A rt. 144— sharers — One co sharer redeeming 
entire mortgage — Suit by other co sharer for hts share — 
Limitation —Starting point, 

A suit by a co sharer for recovery of possession of his 
share brought against another co-sharer who has 
redeemed the entire mortgage cannot be considered to 
be governed by Art. 148 but must be deemed to be 
governed by Art. 144. Limitation in such a case com- 
mences to ran against the plaintiff ever since the 
defendant obtained possession and mutation. 9 O.C, 
91, Foil. {Bisheshwar Na^h, /.) RAM AGRE RAMU' 
DiT. I R. 1931 Oudh 261 = 132 I.C- 261 = 14 O.L. J. 
472=8 O.W.N. 637. 

Art. 144 — Co- sharers — Ouster, 

In the case of co-sharers there should be proof of 
ouster in order to establish adverse possession. Ouster 
held not to be proved. {Hasan^ C.J. and Nanavutty^ 
J.) KARAM BIBI V, RAHIM KHAN. 18 B.D. 39. 
—Art. 144— Ci? sharer — Ouster — Evidence, 

Exclusive possession by a co-sharer is not an assertion 
of exclusive title. What amounts to ouster is a question 
of fact depending on the circumstances of each case. 
Where the co sharer has built his residential house on 
the land, it amounts to as assertion of hostile and ex- 
clusive title to the knowledge of the co- sharers. {Daltp 
Sighy y.) JiWA Ram V, Man Singh. 6 B.L. 611 = 
(1)»148 1.0. 943=AJ.R. 1934 Lah. 84 (1). 


LIMITATION AOT (1908), Art. 144-Oo-sharer8. 

■ - —Art. 144 — Co- sharer — Ouster — Evidence — 
Receipt of income. 

It is a well accepted rule that as between co-sharers 
possession of one and non-receipt of profits by the other 
do not set limitation running against the co-sharer not 
ill possession. In the absence of ouster, there can be no 
adverse possession in such a case. Ouster implies denial 
of the right of the claimant to his or her knowledge, 
actual or presumed. {Niamatullah and Rachhpal 
Stnghy //.) Fazal Husain v, Mahomed Kazim. 
66 All. 682 = 1934 A.L J. 644 = 160 I.O. 81 = 18 B.D, 
374 = 6 R. A. 1027 = 16 LB. 466 (Eev.) = 4 A.W.B. 
1427= A.I.E. 1934 AIL 193. 

Art. 14 4 —Co-sharers — Ouster — Proof, 

The paities were co-sharers. The defendant had 
remained in occupation of the land for 25 years against 
the plaintiff’s will. In spite of this, plaintiff slept over 
his right and never demanded any rent. 

Heldy that the possession was adverse. {Kischy /.) 
SHEORAJ NARAIN V, JaGANNATH PRASAD. I.R. 
1931 Oudh 324 = 1321.0. 772 = 12 L.R. 193 (Rev.) 
= 16 R.D. 424 = 8 O.W.N. 854=A.I.B. 1931 Oudh 
381. 

— A rt. 144 — Co sharers — Ouster — Proof, 

Although as a general rule one co sharer has no right 
to take exclusive possession of a joint property, the ques- 
tion whether such exclusive possession amou its to ouster 
or not depends on the circumstances of each particular 
case and in a case where it cannot be held that there has 
been ouster the exclusive possession of a co-.sharer 
should not be disturbed at the instance of another who 
is similarly in possession of another portion of the joint 
property. In such a case the fact that one person con- 
structs buildings upon land is not such an injury as can- 
not be remedied in a partition suit. 89 I.C, 831, Ref, 
{Coldstream and Johnstoncy //.) YaRA v, JaLAL. 
135 I.C. 38=I.R. 1932 Lah. 22 = 32 P.L R. 653 = A.I. 
B. 1931 Lah. 631 (2). 

——-’Art. 144 — Co sharers — Ouster — TVhat consti- 
tutes — Resistance to possession coupled with denial of 
title. 

Where there is an actual turning out or keeping ex- 
cluded the co-tenant entitled to joint possession, there 
is an ouster. Where in spite of a decree for a joint pos- 
sessio.i in plaintiff's favour and an order in execution for 
formal delivery of possession, the defendant resisted all 
attempts of the plaintiff and effectively prevented him 
from obtaining actual possession, the resistance, coupled 
with an open denial of plaintiff’s title amounts to ouster 
and where persisted in for more than 12 years, bars 
the plaintiff’s rights. {Iqbal Ahmad and Bajpaiy J J.) 
Ambika Pras.ad Upadhya V, Sada Sheo lal. 65 
All. 173 = 14 L.R. 734 (Rev.) = 149 1 0. 819 = 6 R.A. 
988 = 1933 A.L.J. 33 = A.I.R. 1933 All. 173. 

— A rt. 144 —Co-sharers — Partition — Arbitration 

— Award — Clause embodying contract to convey interest 
in immovable property by one co-sharer to another — 
Suit to enforce— Limitation. See LIMITATION ACT, 
Arts. 113, 120 and 144. 39 O.W.N. 716. 

■■ ■ ■* -Art 144 — Co-sharers — Possession by one is not 

adverse to another. 

The possession of a co owner of joint undivided pro- 
perty can never be deemed to be adverse to any one who 
is lawfully entitled to joint possession with him. 
{Nanavutty and Smithy //,) ABDUL QaYUM v, 

Abdul Rahman 8 Luck. 602=6 I.R. (Oudh) 
160 (2)=146LO. 710 = 10 O.WN. 844 = A.IR. 1933 
Oudh 439. 

- Art. 144 — Co sharers — Proof of ouster. 

If a property belongs to several co sharers and one co- 
sharer is in possession of the entire property, his pos- 
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LIMITATION ACT (1908), Art. 144-Co sharers. 

session cannot be deemed to be adverse to other co- 
sharers. He must be deemed to be in possession on 
behalf of the other co sharers and adverse possession 
cannot be founded on the basis of such exclusive 
possession unless there has been an ouster of the other 
co-sharers or a successful assertion of right to the sole 
enjoyment of the property. /,) BRAHMA 

Singh v , Raghuraj Singh. 149 I.0. 1172^6 R.O. 
611 = 15LR. 118(Rev.)=-18 R.D. 21=10 O.W.N. 
1326- A.I R. 1933 Oudh 660. 

" ■ Art. 144 — Co-sharers — Pk petty belonging to 
joint family — Possession by stranger for over twelve 
years — Subsequent purchase by a member of joint family 
with his own ft^nds — Nature of his possession^ 

In the case of joint property, possession on exclusive 
occupation by one co-sharer without more is not suffi- 
cient to constitute ouster or adverse possession even if 
such exclusive possession extends beyond the statutory 
period of twelve years. But this rule has no application 
to a case where some items of joint property were rightly 
or wrongly taken possession of by a stranger and passed 
out of the joint family and the sti anger having been in 
possession thereof for more than twelve jears and 
acquired an indefeasible right to them by adverse posses- 
sion, one of the joint family members purchased them 
from the stranger with his own money. In such a case, 
the possession of that member cannot be said to be the 
possession of a co-sharer. (^Mitter and Henderson^ 
JJ.) SUBODHCHANDRA NiYOGI V. BHUBALIKA 
DASEE. 60 Cal. 1406 = 149 I.O. 410 - 6 R.O. 680 = 
A.I.R. 1934 Cal. 356. 

Art. 1^^— Co-sharer — Suit by co-sharer on 

dispossession by transferee of another co-sharer. 

Where a plaintiff who was a co*sharer with some of 
the defendants who transferred a part of the property to 
third parlies, admits in the plaint that he was dispos- 
sessed by the transferees some time prior to the institu- 
tion of the suit, Art, 142 of the limitation Act applies 
and not Art. 144. {Snlaimafty 6*./., Mukerji and /Ctng, 
//.) Bindhya Chal Chand V, Ram Gharib 
Chand. 67 All. 278 = 162 I.C. 1 = 4 A. W.R. 821 = 
18 R.D. 641 = 7 R.A. 302=1934 A.L.J. 973 = A.I.R. 
1934 All. 993 (F.B.). 

Arts. 144 and 142—^^? sharers— Suit by one 

against another for declaration of title and possession in 
the alternative — Defendant setting up exclusive title — 
Limitation, 

A suit by one co-sharer against another for declara- 
tion of his right to half a tank and in the alternative 
for possession, alleging that the defendant had set up his 
exclusive right and possession, is governed by Art. 144 
of the Limitation Act rather than by Art. 142. 
matullahy /.) BaBOO SiNGH v, RAM MaNOHAR. 
166 I.C. 824 = 7 R A. 990 = 1936 A.W.R. 728 = 1934 
R.D. 267 = 1936 A.L.J. 828-A.I.R. 1936 All. 774. 

—Art. 144 — Co-sharers— Transferee's possession — 
When adverse. 

Where from the very commencement of possession 
there was co-ownership, the possession of one must 
prima facie be deemed to be permissive and not adverse. 
There can be no difference in principle whether a person 
is the original co-owner or has become a co-owner by 
virtue of a transfer. The burden would be on the 
transferee to establish that the denial of title and ouster 
were brought to the knowledge of the other co-owner 
and in the absence of such proof he w’ould not be able 
to perfect his adverse possession. {Sulaiman, /.) 
SuBAHLALt/. Fateh Mahomed. 64 All. 628 = 
I.B. 1933 All. 18 = 140 I.O. 663=1932 A.L.J. 426= 
A.I.B. 1932 All. 393. 


LIMITATION ACT (1908), Art. 144~Pl8liery 
right. 

Oo-tenant8. 

Art. 144 — Co tenant — Permissive possession. 

Where one memb6r of a family leaves a village with- 
out any intention of giving up his rights in his ancestral 
land and when this ancestral land is cultivated by his co- 
tenants the rights of that member in the ancestral land 
remain alive. In the absence of speci6c evidence that 
possession is adverse it must be held that a co-tenant is 
occupying land on behalf of the whole body of co- 
tenants. {^Keaney S,M. and Oppenheim^ J.M,) KEDAR 
V, Baran. 16 R.D. 259 = 12 L.R. 132 (Rev.). 

" • ' Art. 144 — Co-tenants — Proof of adverse posses- 
sion. 

Possession by one co-tenant must be held to be pos- 
session on behalf of the body of co-tenants and not pos- 
session adverse to the other people who have rights as 
tenants. The onus of proving adverse possession is on 
the person raising the plea. 5 A.L.J. 5ll, Ref. {Keane y 
S,M, and Oppenheim, J.Af) RamZAN v, MaKUT 
Behari Lal. 16 R.D. 261 = 12 L.R. 141 (Rev.). 
Art. 144 — Co-tenants — Proof of adverse posses- 
sion. 

Possession of a co-tenant is possession on behalf of 
the whole body of co-tenants and in the absence of 
evidence to the contrary is not possession adverse to the 
other co-tenants. {Keaney S,M, and Oppenheimy J,Af.) 
Man Mohan Nath Tewari v, ram Dhani Nath. 
16 R.D. 286. 

Distinction between Aits. 142 and 144. 

See also AhT. l'^2, 

— A rts. 144 — Distinction between Arts. 142 and 
144. See LIMITATION ACT, ART. 142. 66 All. 209 = 
A.IR. 1933 All. 775. 

— -Art. 144 — Distinction betw’een Arts. 142 and 
144. Test of applicability. See LIMITATION ACT, ART. 
142. 11 O.W.N. 104= A.I.R. 1934 Oudh 21. 

Ejectment. 

—Art. 144 — Ejectment— Suit for — Title of pro^ 
prie/ary body dented — Adverse possession — Burden of 
proof. 

In a suit by some of the proprietary body for eject- 
ment of the defendants as tenants, the defendants de- 
nied the title of the plaintiffs and claimed the lands as 
theirs. 

Held^ that the suit was governed by Art. 144 and not 
Art. 142, as the plaintiffs based their claim on title and 
that the defendants had to prove their adverse title ex- 
tending over twelve years. {Harrison^ /.) ALI AKBAR 

z/. Rakha. I R. 1933 Lah. 400 = 144 1 0- 72=A.I.R. 
1934 Lah. 245. 

Evidence. 

■ " A rt. 144 — Ezidence — Mere non-payment of rent. 

Mere non-payment of rent does not create any title to 
hold rent free by adverse possession. A.I.R. 1922 P. 
C. 272, Rel. on. (Powlandy /.) MOHAN LaL Jha v, 
Kameshwar Singh Bahadur. 6 I.R. (Pat.) 187 
(1) = 146 1.O. 627 = A.I.R. 1933 Pat. 176 . 

S. Evidence— Non-payment of rent. 

Mere non-payment of rent will not create rent-free 
title. But long possession may be used to support an 
inference of legal origin or lost grant. {Fail Alt and 
Rawlandy //.) KeSHAVA PRASAD SlNGH i*. BRAHM- 

Dgv Rai. 13 Pat. 46 = 149 I.O. 1177 = 6 R.P. 699 « 
A.I.R. 1933 Pat. 656. 

Fishery right. 

— * - A rt. 144 — Fishery right — Acquisition of r ght by 
prescription. See IMMOVABLE PROPERTY,— //i/Vdf. 

86 O.W.N. 1266. 

^ArtS, 144 and 149 — Fishery rights in navigable 

river — Adverse possession against the Government— 
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LIMITATION ACT (1908), Art. 141 -Hindu joint 
family. 

Evidence of. See LIMITATION Act, S. 28 AND ARTS. 
144 and 147. 61 LA. 78 = 61 Oal. 262=66 M.L.J. 
134 (P.O.). 

Hindu joint family. 

—Arts. 144 and 44 — Hindu joint family — Joint 
family consisting of unde and nephew— Alienation by 
uncle— Suit for possession by nephew — Limitation. 

Where an uncle and a minor nephew are members of 
a joint Hindu family and a mortgage is effected by the 
uncle comprising not only the share of the nephew but 
of the entire Und of the uncle and the nephew, in a suit 
for possession by the nephew on the allegation that he 
is the owner of the property, the uncle cannot be said to 
be a guardian of the plaintiff within Art. 44 of the 
Limitation Act and the alienation is effected by the 
manager of the joint Hindu family and a suit to set 
aside such an alienation is governed by Art. 144 and not 
by Art. 44, {Jat Laf J.) Kaka v. Faqir Chand. 
1621.0. 633 = 7 RL. 311 = 36 P L.R. 722=A.I.R. 
1934 Lah. 601. 

———Art. 144 — Hindu joint family — Secret adoption 
by widenv — Other member remaining in adverse posses- 
sion — Right of adopted son whether lost. 

Where an adoption by a Hindu widow has secretly 
taken place without the knowledge or assent of her 
deceased husband^s brother who has remained in abso- 
lute and exclusive possession of the property, the adopt- 
ed son cannot be said to be in constructive possession of 
the property in suit through the other party who wdll get 
a pertected title by adverse possession if he has remained 
in posses.sion for more than 12 years from the date of 
adoption. (^Boysand Sen^f J.) MUL CHAND v. ThaKUR 
DAS. I.R. 1931 All. 765 = 133 I.O. 899 = A.IR. 1932 
A. 61. 

■ — - Art. 144 — Hindu joint famll ySeparatton — 
Suit for possession. 

Art. 144 — and not Art. 127— is applicable to a suit by 
one member of a family against another who is separate 
and divided from him for possession of immovable pro- 
perty which is not joint family property as the effect of 
the separation was that any immovable joint property 
which continued undivided was no longer joint family 
property so as to come under Art. 127, but came under 
Art. 144. (Sir John Wallis,') GoVINDRAO z'. RAJA- 
BAI. 68 I.A. 106 = 27 N.L.R. 131 =LR. 1931 P.O. 81 
= 14 NL.J. 66 = 1301.0. 673 = 33 L.W. 439=63 0. 
LJ. 313 = 35 O.W.N. 438 = 33 BomLR. 442 = A.I. 
R. 1931 P.O. 48 = 60 M.L.J. 386 (P.O.). 

—Art. Hindu joint family — Stranger pur’ 
chafer. 

Where the managing member of a joint family and a 
minor represented by his mother sold the property in 
1904 to a stranger who in turn sold it to another stranger 
in 1917, a suit brought by the minor on his attaining 
majority in 1924 is burred under .Art. 144. The posses- 
sion of the purchaser is adverse to the other co-parce- 
ners from <he moment of his obt lining possession, 23 
Horn. 137 (F.B.); 12 Mad. 292, Ref. {Tyabji, J.) 
Fakirappa Babappa V. Rudrappa Rachappa. 
LR. 1932 Bom. 266 = 137 I.O. 367 = 34 Bom.LR. 354 
== A.I.R. 1932 Bom. 266. 

Hindu Widow. 

—Art. 144 — Hindu widow — Acquisition of title. 

Where mutation was effected in favour of a Hindu 
widow with the consent of the other members of the 
family with a view to console her, and she remained in 
possession of the property for more than 12 years as of 
right, 

Heidi that she had acquired a title by adverse pos- 
session. {^Raza and Bisheshwar Hath, JJ.) HUBRaJI 


LIMITATION ACT (1908), Art. 144~Iinmoval)le 
property. 

V. CHANDKBALl UPADHIYA. 6 Luck. 619=I.B. 1931 
Oudh 161 = 8 O. W.N. 6 = 130 LO. 849 - 14 O.L. J. 66 
= A.LR. 1931 Oudh 89 (2). 

Art 14^1— Hindu widow— Possession of joint 

family property ivhen adverse. 

Where a widow who is only entitled to maintenance 
out of her husband’s estate, enters into possession of 
the property of her husband who was a member of a 
joint Hindu family at t he time of his death, her posses- 
I siun of the share of her husband is piima facte adverse 
i unless it can be shown that it was the result of any 
arrangement wdth the reversioners or that she took 
possession of the property presciibing only for the limit- 
ed estate of a Hin lu widow. L.R. 27 I.A. 132, Rel on. 
{^Pullan and Snvastavay JJ.) SaNT BaKSH SiNGH v, 
Bhagwan Baksh Singh. 6 Luck. 365 = I.R. 1931 
Oudh 104 = 129 1.0. 328 = 7 O.W.N. 1082=A.IR. 
1931 Oudh 25. 

—Arts. 144 and Hindu xuidow—Suit by 
widow for possession of property left by her husband — 
Defendants alleging xvtll m their favour — Limitation. 

A suit by a widow to recover possession of the hus- 
band^s properties falls under Art. 144, TJmitation At 
Alt. 93 is not applicable to such a suit merely from the 
fact that a will alleged to have been executed by her 
husband, which she now attacks as a forgery, had been 
put forward against her in a prior succession certificate 
proceeding and that she had not, within three years from 
the date of such proceeding, taken any steps to declare 
the will invalid. (Case law' discussed.) i^Stone and 
Walsh, JJ.) CHENNAMMA v. ManGAMMA. 158 I.O. 
121 = 1935 M.W.N. 1154 = 42 L.W. 635 = A.I.R. 1935 
Mad. 709. 

Art. 144 — Hindu zvidow—Suit to recover posses- 
sion. 

A suit by Hindu widow to recover possession of the 
estate of her deceased husband from the defendant w'ho 
claimed to be a son adopted by the deceased is not 
governel by Art. 1I8 but by Art. 144 and is well in 
time if brought within 12 years from the death of the 
husband. {Sir John Wallis.) PaD.MALAV ACHARIYA 

V. FaKIra Debya. LR. 1931 P.O. 150 = 33 Bom.L.R. 
904 = 12Pat.L.T. 563 = 33 L.W. 477 = 131 10. 758 = 
35 O.W.N. 465 = 63 0 L J. 292 = 80 WN. 700 = 1931 
MW.N. 661 = A.LR. 1931 P.O. 84 = 60 ML.J. 619 
(P.O). 

——Art. 144 — Hindu widow— Title to limited or 
absolute estate — Inference f rom circumstances. 

It cannot be said that w’henever a Hindu widow is 
found in possessio.i of property w’ithout title, her posses- 
sion must be regarded as that of a widoA'** estate ; the 
determination of the question as regards adverse posses- 
sion must be based on circumstances of each case. 

Held, on the facts that the Hindu widow while in 
possession prescribed not for an absolute estate but only 
for a limited estate. {Pullan and Srivastava, JJ) 

Sant Bakhsh Singh v. Bhagwan Bakhsh Singh. 

6 Luck 365 = LR. 191 Oudh 104 = 129 LO. 328 = 7 0. 

W. N. 1082= A.LR. 1931 Oudh 25. 

[6 Luck. 519 (536).] 

Immovable property. 

■ ' " ■"Art. 144 — Immovable property — Endowed 
property — Right to collect assessment. 

Per Broomfield, J. — The right to collect the assess- 
ment of lands endow’ed in favour of a shrine and in the 
possession of occupancy tenants must be regarded as 
immovable property or an interest in immovable pro- 
perty within the meaning of Art. 144. {Baker and 
Broomfield, JJ.) NaRAYAN BALWANT v. DaTTA- 
traya Ramchandra. 141 I.O 103 = I.R. 1933 
Bom. 59 = 34 Bom.L.R. 1469 = A.LB. 1933 Bom. 26. 
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ilMITATION ACT (1908), Art. 144 -Immovable 
property. 

Art. 144 — Immovable property — Interest in — 

Projection of eaves. 

Though the projection of eaves resulting in discharge 
of rain water is an easement according to S. 23, III. {If) 
of the Easements Act, the mere projection of the eaves 
alone is not. Tlie column of air occupied by a projec- 
tion is not immovable property or any interest therein 
within the meaning of Art. 144, capable of being 
acquired by adverse possession. 37 liom. 49l and 24 
Itom.L.R, 305, Ref. {Patkar and RafUc^ J Jf) CHHA- 
GANLAL IlEMCHANI). I.R. 1932 Bom. 396 = 138 
I.O. 458 = 34 Bom.L.R. 395 = A I.R. 1932 Bom. 224. 

Art. 144 — Immovable property —Jalkar right — 

Acquisition of right by prescription, 

A case of exclusive right tJ fishing would seem to fall 
within the definition of interest in immovable propeity 
under Art. 144 and adveise possession of such a right 
for more than twelve years would by operation of S. 28 
extinguish the right of the lawful owner to that extent. 
{Mittcr, /.) Kumak Krishna Nandi Choudhury 
V, LOKKNATH MOOKKRJEE. 69 Cal. 344 = I.R. 1932 
Cal. 287 = 35 O.W.N. 1258 = 137 I.C. 279=A.I.R. 
1932 Cal. 300. 

-Art. 144— Inimovalde property — Space above 

land — Adverse possession of. See SPACE ABOVE LAND, 
tnfra. A.I.R. 1934 All. 1064, 

Interruption of possession. 

-Art. ntermpHon of limitation — Decree 

for possession and oiunersliip. 

Whether a prior riecroe to which a defendant is a 
party operates as breaking the continuity of possession 
of the defendant or not must necessarily depend on the 
nature of the decree. Where however the decree is in 
favour of a plaintiff for posses^ion as owner and is passed 
against a defendant who is in possession, it would break 
the continuity of the possession of the defendant and 
prevent him from relying on his prior possession for the 
purposes of limitation under Art. 144. (Mtlne^ J,C, and 
Knpehandy A. /. C.) GaGUMAL MK'rHAUAM v. Al- 
LAHBUX. 26 S L.R, 127 = I.R. 1932 Sind 178 = 140 
I.C. 228 = A I R 1932 Sind 35. 

——Art. 144 — Interruption of possession — Delivery 
of symbolical possession to another. 

Where A is in possession of the property adversely to 
the plaintiff, the plaintiff cannot by obtaining a decree 
against B and being placed in symbolical possession in 
execution of that decree thereby give himself afresh 
start of limitation. {Pollock^ A. J. Cf) GaNPATRAO 
ViTHOlUl. 30 N L.R. 284 = 6 R.N. 165 = 148 I.C, 
€2 = AXR. 1934 Nag. 36. 

Landlord and tenant. 

■ - A rt. 144 — Landlord and tenant — Acquisition of 
title by adverse possession by tenant. 

Where land was originally grove land but no rent was 
ever paid for 60 years and the grantee built upon the 
land without protest on the part of the landholder, 

Ileld^ that the grantee acquired title by adverse 
possession and was not liable for rent. {Young, /,) 
SUBHADRA KUAR v. KAM SEWAK. 149 I.C. 807 = 6 
R.A. 985 = 14 L.R. 869 (Rev.) = 17 R.D. 1085 = A.I. 
R. 1934 All. 288. 

—Art. 144 — Landlord and tenant — Assertion of 
claim to ownership — Commencement of adverse posses- 
SI oil. 

The mere assertion by a tenant of the claim to owner- 
ship as embodied in the revenue records would not of 
itself alone suffice to afford a starting point for adverse 
possession especially when it is not accompanied by any 
change in the money payment. {Bhide and Currie, 
J J.) SoHAWA Singh v. Kesar Singh. 13 Lab. 


LIMITATION ACT (1908), Art. 144— Landlord 
and Tenant. 

432=I.R. 1932 Lab. 716 = 140 I.O. 474 = 33 P.L.R, 
771 = A.I.R. 1932 Lah. 586. 

Art. 144 — landlord and tenant— Court auction- 

purchaser — Delivery of symbolical possession — Sur^ 
render by purchaser — Suit for ejectment by landlord, 

A holding was purchased at Court sale but the pur- 
chaser got only formal delivery of possession and the 
ju lgment-debtor (defendant) continued in possession of 
the land in spite of the sale. After about 25 years, the 
purchaser surremlered the holding to the landlord and 
the landlord filed a suit for ejectment of the judgment- 
debtor describing him as an under-raiyat under the 
purchaser. 

Held, whatever right the purchaser obtained by the 
sale was lost by efriax of lime, that there was nothing 
for the purchaser on the date of surrender to sui render 
in favour of landlord and that the suit .should be dis- 
missed. {Mahomed JVoor^ J.) RaMDEYAL MaHANTI 
V. PiTAM Roakl. 6 I R. (Pat.) 194 = 146 I.C. 613 = 
A.I.R. 1933 Pat. 269. 

"Art. 144 — Landlord and tenant — Non payment 

of rent—^IIolding over — Adverse pos^^e^ston. 

Mere non-payment of rent is not sufficient ground for 
holding that the tenancy is determined and that the 
tenant’s possession is adverse. In the Punjab the case 
of a tenant holding without the permission of the owner 
is governed by the Tenancy Act and not by the Transfer 
of Property Act. A tenant has the right to continue in 
possession if he wishes until his landlord seives him 
with notice of ejectment. There is no question of the 
tenancy being determined by lap^e of time and there- 
fore the holding over after the expiry of the lease does 
not amount to adverse possession. {Bhidc and Currie, 
,/J.) Sr)HAWA .Singh v. Kesar Singh. 13 Lah. 
432 =I.R. 1932 Lab. 715 = 140 I.C. 474 = 33 P.L.R. 
771 = A.I.R. 1932 Lah. 586. 

-Art. 144 — iMudlord and tenmt — Proof of 

adverse pos se'iston. 

A tenant cannot hold adversely to his landlord by tha 
mere fact of his encroachment. It is necessary that hU 
adverse enjoyment should have been brought home to 
the notice of the landlord, f Mitkerji, /.) I.EKHRAJ v, 
CHANDRA PRAKASH. 1511.0, 256 = 7 R.A. 121 = 
15LR. 207(Rev.) = 3 A.W.R. 456 = 18 R.D. 159 = 
A.IR. 1934 All. 722(1). 

— A rt. XX^—lyindlord and tenant — Proof of 

adverse possession — Entries in Jamabandi papers — 
Value, 

No general rule as regards a presumption to be drawn 
from entries in Jamabandis can be laid down. Each 
case must be considered on its own facts. Thus if it 
were simply a case of whether one man or the other was 
in posse.ssion it might be presumed that the Jamahandi 
entry suppoiting one man’s possession is correct. Wheie 
however the assertion is only by the paity in possession 
effect can be given to the same only from the date 
when the record was drawn np. {Bhide and Currie, 
//.) SoHAWA Singh v, Kesar Singh. 13 Lab. 
432 = IR, 1932 Lab. 716 = 140 I.C. 474 = 33 P.L.R. 
771 = A.I.R. 1932 Lab. 586. 

Art. 144 — Landlord and tenant — Service tenure 

— Land held as — Cessation of service — Possession not 
adverse. 

If in the beginning, possession is only permissive, the 
burden of proving that at some later time it became 
adverse to the ow ner is clearly on the person who sets 
up a title by such adverse possession. If a land is held 
as a service tenure to be enjoyed as remuneration for 
services, the fact that no services have been performed 
for any length of time cannot of itself make the holding 
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LIMITATION ACT (1908), Art. 144— Landlord 
and Tenant. 


adverse. In order to make the possession adverse to 
the owner, there must be a refusal to perform service or 
a claim to hold the land free of service . 23 Bom. 602 
and 1 Pat. 292. {^Sundarani Chetty^ /.) RaJAGOPALA 
GOUNDAK V. Maruthamuthu ASARI. 147 I.C. 
601=6 E.M. 356 = A.I.R. 1933 Mad. 668. 

——Art. 144— Landlord and tenant — Suit for eject- 
ment— Limitation— Starting point. See LIMITATION 
ACT. ARTS. 139 AND 144. 37 Bom.L.R. 693 = A I. 
B. 1936 Bom. 382. 

^Arts. 144 and 113— Landlord and tenant— Suit 

for possession under a lease — Plaintiff found never to 
have been in possession — Article applicable. See LIMI- 
TATION ACT, Art. 113. 1936 A.L.J. 662-A.I.R. 
1936 All. 669. 

Art. 144 — Landlord and tenant — Tenancy-at- 

sufferance — Son of such tenant as trespasser. 

Per Ntyogiy A.J,C, — Whatever possessory lights a 
tenant-at-sufferance may have against a rank trespasser, 
it cannot be claimed that the *‘tenancy-at-sufferance^' 
is heritable. The son of such tenant cannot style 
himself as a tenant holding over. Ilis possession is noth- 
ing better than that of a trespasser. His possession is 
clearly adverse to the owner of the land and would ripen 
into a prescriptive title by 12 years* possession. {Niyogt 
and Staples^ A,/.Cs,) GOPINATH MaHARAJ v. MOTI 
CHIWA. 30N.L.B. 165 = 6 R.N. 188 = 148 I.O. 661 
=A.I.R. 1934 Nag. 67. 

—Art. 144 — landlord and tenant —T enant dts- 
Possessed by one of the body of landholders — Suit by ^ 
tenant for pos 'session, j 

A suit for possession by the recorded occupancy ten- 
ant dispossessed by one of the body of landholders is 
governed by 12 years’ rule of limitation. S. 99 of the 
Agra Tenancy Act does not apply to it. It applies only 
when the landlord is also the landholder. (PValtan, J, 
M,) Bishunath Singh dwarka. 14 L.R. 218 
(Rev,\ 


Minerals. 

Art. 144 — Minerals Putm — Grant of surfac 
rights-- Deposit of Ochre underneath sub-soil — Advers 
Possession of-— ‘Possession of surface insufficient — Differ 
ent strata of the sub-sotl —‘Possession of sub-soil — Pre 
sumption— Article applicable. 

Upon a grant of the surface rights by a zamindar h< 
remains in the eye of the law in possession of the sub 
soil, though it may be only constructive in possession 
But the doctrine that “possession follows title” is wel 
established. So while lands are submerged, constructivi 
possession is with the true owner, and that, though im 
mediately prior to the diluviation physical posse.ssioi 
had been with the adverse claimant. It is for thii 
reason that cases as to adverse possession of minera 
rights must ultimately fall to he decided under Art. 14^ 
rather t^han Art. 142. Once title is proved or admitted tc 
e in the zamindar, he will be presumed to continue it 
possession until adverse possession by the trespasser is es 
a ished, and that, whether the trespasser is the grante 
sur ace or a stranger. It is in effect only an instance o 
ot the a shifting onus. (S/r George Lcnvndes.) BHUPEN 
SoAo ^^^ayan sinha Bahadur v. Kajeswai 
228 = 69 Cal. 80 = I.R 
127=1931 M.W N. 865 = 
i^®=36 0.W.N. 870=132 I.O. 610 = 

=B1 iirT T’ 1=A.I.B. 1931 P.0.16! 

*61 M.L.J. 632 (P.C.). 

144 Minerals — Adverse possession — Gran 
of surface rights— Rights of patnidar. 

separate ownership and separat 
possession of different strata of the subsoil at a^ 


LIMITATION ACT (1908), Art. 144— Minor. 

events where minerals are involved and so the mere 
working superincumbent stratum of stone and 
gravel by the putnidar does not constitute adverse pos- 
session of the underlying deposit of ochre. The law 
strictly confines the title of the trespasser to the property 
in his actual possession. So possession must be presum- 
ed with the zamindars as adverse possession by the 
patnidars for the statutory 12 years is not established, 
\sir George Lowndes.) BHUPENDRA NARAYAN 
Simha Bahadur v. kajeswar Prasad Bhakat- 
68 I. A. 228 = 69 Cal. 80 = IR. 1931 P.O. 194 = 64 
C.L.J. 137 = 1931 M.W.N. 866=33 Bom.L.R. 1273 
= 35C.W.N. 870=132 I.O. 610=1931 A.L.J. 666 = 
34L.W.1 = A.I.R. 1931 P.C. 192 = 61 M L.J. 632 
(P.C.). 

Art. Minerals — Trover — Removal of coal 

— Suit for damages. 

An action for damages for trespass upon the plaintiffs 
mine and extraction of coa I therefrom is an action in 
trover governed by Art. 48 and not Art. 144. (^Pffort and 
Fazl Ah, /y.) BaIJNATH JUGAL KISHORE V. 

Manindra Chandra Nandi. I.B. 1931 Pat. 373 = 
133 1.0. 463=13 Pat.L.T. 73 = A.I.R. 1931 Pat. 436. 

Minor. 

Art. 144 — Minor — Alienation by guardian — Ap- 
plicability— Hindu minor co-parceners — Suit to set 
aside— Limitation— Art. 44, See LIMITATION ACT, 
Art. 44. 40 L.W. 760. 

Arts. 144 and 44 — Minor — Alienation by guar- 
dian— Applicability — Void and voidable transactions — 
Distinction. See LIMITATION ACT, ARTS, 44 AND 
144. 40 L.W. 760. 

Art. 144— Minor — De facto guardian Alienation 

by — Suit to set aside — Art, 144 applicable (Buddhist 
Burmese Law). See BUDDHIST LAW— BURMESE — 
Guardian. A.I.R. 1931 Rang. 178. 

-Art. 144 — Minor — Sale of equity of redemption 

by guardian — Redemption of the mortgage by the vendee 
— Suit by minor to set aside alienation — Good faith of 
the transferee and the mortgagee — Adverse possession by 
the transferee. 

In 1905, y acting as the guardian of plaintiffs 1 and 
2 had sold the equity of redemption to S. In 1907 .9 
redeemerl the mortgage and got possession. In 1924 
more than three years after they attained majority, the 
plaintiffs brought a suit to set aside the sale on the 
ground that V had no power to sell the equity of re- 
demption and for tak ing of accounts on foot of the 
mortgage. There was no dispute as to the good faith of 
.9 who redeemed the mortgage and the mortgagee who 
had given up possession. 

//eld, (0 Art. 134 was not applicable as the mortga- 
gee did not purport to do anything outside or opposed 
to his mortgage. It was not a transfer by the mortgagee 
in the sense in which that word is used in Art. 134. (li) 
The purchase by S was in his own absolute right, he 
had been holding as owner (from 1907 at least) and not 
on behalf of the mortgagor or mortgagee. From 1907 to 
1924 his possession was adverse to the knowledge of the 
plaintiffs and so the suit w'as barred under Art. 144. 
{Madgavhar, /.) ShidLINGAVA SaDEPPA v. RaJAVA. 
TaNESaheb. I.R. 1931 Bom. 478= 134 I.C. 366 = 33 
Bom.L.R. 603 = A I.R. 1932 Bom. 23. 

Arts 144 — Minor — Setting aside alienation of' 

guardian after attaining majority. 

A permission obtained by a certified guardian by a 
fraudulent representation is a nullity but a transfer 
made in pursuance thereof is only voidable. Where the 
minor sues after attaining majority to set aside the 
transfer suit is governed by Art. 44 and not Art. 144 
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LIMITATION A.OX (1008), Art. 144— Mortgage. 

of the Limitation Act. {^Pullan and Niamatullah^ //•) 
RAM CHARITTER MISIR ». SURAJ TELI. 53 All. 738 
= 1361.0. 71«LB. 1932 All. 119 = 1931 A.L.J. 997 
= A.I.B. 1932 All. 108. 

Mortgage. 

See also Co-OWNER AND CO SHARER, supra, 

• — " A rt. 144 — Mortgage — Adverse possession by 
mortgagee. 

Where certain persons accept the position of mortga- 
gees, they are precluded from acquiring a title by ad- 
verse possession. Possession for however long a period 
by a mortgagee can give him no title other than the title 
which he has acquired by his mortgage. The owner can 
in such a case always redeem the mortgage. {Piellan 
and Niamatullah/jj,') BaSDEO Rai t/. JaIMANGAL 
Rai. 136 I.C. 69 = LB. 1932 All. 117 = 1931 A.L.J. 
914=A.I.R. 1932 All. 63. 

A rt. 144 — Mortgage — Alienee from mortgagee — 
Possession of — If can be tacked to that of mortgagor. 
See Tacking, mfra, 61 1.A. 78 = 61 Cal. 262 = 66 M. 
L.J. 134 (P.O.). 

——Alt. 144 — Mortga — Co mof tgagors — Redemp- 
tion of mortgage by one — Suit by another for redemption m 

Where one of five co mortgagors redeemed 
the mortgage on the whole property, and was in 
possession of the property, his possession does not 
on that account become adverse to the other 
co-mortgagors ; he only becomes entitled to the rights of 
a mortgage in relation to his co mortgagors and a suit 
against him by one of the other co mortgagors for re- 
demption of his share in the property is governed by Art. 
148 and not Art. 144, {P/tyogt, A.J.C,) JAIRAM v. 
Bhilaji. 27N.LB. 162 = I.R. 1930 Nag. 361 = 127 
1.0. 889=A.I.R. 1930 Nag. 300. 

"Art. 144 — Mortgage — Co mortgagors — Redemp- 
tion by one-— Suit for possession of his share by another. 
— Art. 144 applies, and not Art. 148. See ADVERSE l 
POSSESSION— Co MORTGAGOR. 34 P. L. R. 239= ' 
A.I.B. 1933 Lah. 91. 

Art. 144 — Mortgage — Co mortgagor — Suit 

against. 

Where one of the co mortgagors pays off the mort- 
gage debt in full, a suit by another co mortgagor for 
redemption of his share is governed by Art. 148 and not 
by Art. 144. 26 Bom. 500 and 46Cal. Ill, Not Foil.; 14 
All. 1 (F.B.), Rel. on. In such a case,' limitation begins 
to run from the date when the co-mortgagor redeems 
the mortgage. 24 N.L.R. 92, Foil. {Ntyogi, A./.C,) 
JAIRAM V. Bhilaji. 27 N L.R. 152=I.R. 1930 Nag. 
361 = 127 1.0.889 = A. I.B, 1930 Nag. 300. 

- A rt. 144 — Mortgage — Co mertgagors — Suit 
between^ to recover possession. 

The position of a co-mortgagor who redeems the whole 
of the mortgaged property is that of a charge holder and 
not that of a mortgagee and a suit by another co-mort- 
gagor for possession of his share of the redeemed pro- 
perty is governed by Art. 144 and not Art 148. AJ, 
R. l929 Lah. 238, Ref. {^Addison and Bhide, //.) 
JHANDU V, NUR MAHOMED. 12 Lah 671= 136 I.O. 
606 = I.R. 1932 Lah. 106 = 32 P.L.R. 622 = A.I.R 
1931 Lah. 744. 

Art. 144 — Mortgage — Invalid mortgage — 

Adverse possession — Com mencement. 

In the case of an invalid mortgage, the mortgagee 
prescribes as such and the result is in the ordinary 
circumstances that after the period of limitation has 
expired he is entitled to retain possession until his mort- 
gage is redeemed. Adverse possession is limited to the 
intention of the person in possession. {Maepherson^ /.) 
Abdul Jabbar Khan v, Gulab Khan. IR. 1933 

Q. D.— II— 102 


LIMITATION ACT (1908), Art. 144-MatatiOtt. 
proceeding. 

Pat. 236 = 144 I.O. 439=14 Pat.L.T. 294=A.I.R. 
1933 Pat. 288. 

Art. 144 — Mortgage — Mortgagor and mortgagee 

— Plea of adverse possession. 

A mortgagee in possession of the mortgaged property 
cannot set up adverse possession over the mortgaged 
property. Where the defendants admit in documents 
the right of the plaintiff to redemption and agree to 
continue as the mortgagee of the plaintiff, it is not open 
to the defendants having accepted the position of a 
mortgagee of the plaintiff to set up a defence that the 
plaintiff is not entitled to redeem the mortgage in ques- 
tion. {Mtikerft and Bonnet, //.) ARJUN SiNGH z/. 
Mahesha NanD. I R. 1932 All. 391 = 1932 A.L.J. 
474 = 138 I 0. 366 = 16 R.D. 463 = 13 L.R. 337 (Rev.) 
= A.I.B. 1932 All. 437. 

- — Art. 144 — Mortgage — Redemption by purchaser 
of equity of redemption — Suit by owner to recover 
possession — Commencement of limitation. 

The plaintiffs mortgaged four survey numbers with 
possession to F. Subsequently the plaintiffs sold the 
equity of redemption in two of the plots to G and 
the defendants. Later on the defendants successfully 
sued to redeem the original mortgage but did not 
implead the plaintiffs as parties. The plaintiffs having 
sued to redeem the mortgage and recover possession of 
the several items, 

Held, that the decree for redemption w-hich the 
defendants had obtained created a charge in their 
favour by virtue of S. 95, T.P. Act and that the suit 
by the plaintiffs to recover possession was governed by 
Art. 144 and not Art. 148 of the Limitation Act. 

Held further, that the defendants acquiring the pro- 
pel ty did not hold as co-sharers and that limitation 
commenced to run from the date of the possession after 
j redemption. (^Patkar and Murphy, JJ’) Ram- 
chaNDRA V. Ganesh. 67 Bom. 134 = I.R. 1933 
Bom. 289 = 144 10. 8 = 35 Bom L.R. 48 = A.I.R. 
1933 Bom. 114. 

Art. 144 — Mortgage — Usufructuary mortgage 

— Adverse possession of trespasser for more than 12 years 
— Right of mortgagor, if lost. 

The right of the moitgagor is not lost by the adverse 
possession of a trespasser for more than 12 years during 
the continuance of a usufructuary mortgage. The 
mortgagor’s righ to sue for possession accrues for the 
first time when after redemption he is unable to take 
possession of the mortgaged property which he finds to 
be in possession of a trespasser, who denies his title to 
it. He becomes entitled to sue the trespasser when he 
redeems the property and is opposed by the trespasser. 
The period of limitation for his suit is 12 years to be 
reckoned from the date of redemption, and the tres- 
passer’s possession vrould not become adverse to him 
till after redemption. {Niamatullah, J.) SaliG RAM 
V, Gauri Shankar Tandan. 169 1,0. 161 = 8 R.A. 
395 (2) = 1935 A.L.J. 496 = 1936 A.W.B. 605 = A. 1. 
E. 1935 All. 542. 

Mutation proceeding. 

Art, Mutation proceeding— Adverse order 

—Effect, 

The mere fact that after the death of a Mahomedan 
the mutation takes place in the name of son does not by 
itself show that he asserted his exclusive title in opposi- 
tion to the claim of his step-mother especially when the 
mother and son lived amicably and in one house. 
(^Middleton, J, C, and Saaduddin, A. J. C ) MT. 

Yakut v, Inayatulla. 6 R-Resli. 63 = 148 I.O. 926 
= A.I.R. 1934 Pesh. 7. 
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XIMITATION ACT (1908), Art. 144— Partition. 
Partition. 

Art. 144 — Partition— Mistake — Suit to re-open 

— Starting point— Art. 96 applies, not Art. 127 or 144. 
See Limitation Acr, Art. 96. 54 Mad. 883=61 M. 
L J. 430. 

’Arts. 144 and 142 — Paitition — Second suit for 
partition — Lands omitted in the first suit by mistake or 
fraud — Art. 142 or 144, applies. See LIMITATION ACT, 
Arts. 142 and 144. A.I.R. 1931 Sind. 27. 
Permissive possession. 

— ...... --Art. 144 — Permissive possession — Claim to 

charge — Possession held to enforce such claim — Posses- 
sion not adverse. 

A should not be considered to be in “adverse posses- 
sion” of property belonging? to B when he does not deny 
the ownership of the litter but merely claims a lien over 
it and refuses to allow B to enter into possession until 
repayment of a charge htdd over it by him and exiiress- 
ing his willingness to give up possession on payment of 
the said charge. (Case law’ discussed.) (^Bhide^ /.') 
Mahomed Ali v. Mahomed Khan. IR. 1931 Iiah. 
941-- 1341.0 493 = A.IR. 1931 Lah 313. 

—Art. 144 — Permissive possession — Not suffitient. 

Possession in order to be adverse must be by a person 
claiming as of right as against the true owner. It must | 
be continuous for the statutory p3riod and open and 
notorious. It will not do if the possession is merely 
premissive nor will it do if the person agiinst w’hom 
adverse possession is sought is not entitled to immediate 
possession. Nor will it do if the circumstances show 
that person had no knowledge of the hostile claim. 
Where a deed of sale w’as execute 1 between mother and 
daughter but it was not registered and there w’as no 
delivery of possession and the mother continued to 
manage the propeity as before and on the death of the 
daughter she lemained as her heir ostensibly and mutat- 
ed her name. 

Held, that her possession was not adverse to the 
daughter’s husband. (5*. K, Ghose, J.) K ALI RAM 

Majumdar V. dulal Ram Choudiiury. I.R 
1933 Cal. 309 = 142 I.C 682 = A.I.R. 1933 Cal. 644. 

Art. 144— rmirsive possession — Possession as a | 

licensee — Proof of hostile titl‘ necessary to constitute 
adverse possession. 

Where the defendant is proved to have come into 
posse«:sion as a licensee it must be proved that prior to 
Iw’elve years of the filing of the suit, the defendant at 
any time asserted a title hostile to the true owmers. Even 
if the plaintiff, w’ho w'as a purchaser f/om the true 
owners, had acknowledged the title of the defendant, the 
former is not debarred from proving that his admission 
was wrong. {^Siihhedar, A./.C.^ KhanHAILAL v. 
Bhaiyalal. 149 I.C. 1031 = 6 R.N. 259 = 16 N.L.J. 
248 = A, I.R. 1934 Nag. 51. 

——Art. 144 — Permissive possession — Uncle m'lnag- 
ing for nephezu — Inference. 

The property governed by the rule of primogeniture 
had come into owneiship of a Mahomedan boy of ten- 
der years living with his uncle and other members of 
the family, By family custom, the uncle used to see to 
the management of the property. 

Held, that it is impossible to hold by w’ay of infer- 
ence that the uncle’s possession in its inception w’as 
adverse and hostile to the legal title of his nephew or 
that its continuance for more than tw’elve years had 
the effect of extinguishing that title. (tVazir Hasan, 
C.J. and Pullan, J.) EJAZ Ali KidwaI v SPECIAL 
Manager, Court of Wards 6 Luck. 106=I.R. 
1931 Oudk 113 (2) = 130 I.C. 65 (2) = 7 O.W.N. 988 
= A. I.R. 1930 Oudh 610. 

[Affirm. 68 xM.L.J. 397 (P.C.).] 


LIMITATION ACT (1908), Art. 144-Rellglous 
endowment. 

Religious endowment. 

. Art. 144 — Religious endowment — Adverse 

possession — Nominee of villagers dismissed and new 
one appointed — Suit hy newly appointed nominee for 
possession of temples and properties — Previous nominee 
setting up fight in himself repudiating claim of 
villagers — Adverse possession of previous nominee starts 
from date of suit. 

Where in a suit by a nevvly appointed nominee of the 
villagers to recover possession of temple-* in a village 
and the properties endowed therefor by the villagers, 
against the previous nominee who was dismissed by the 
villagers, the ex-nominee set up a right in himself to the 
temple and the properties and repudiated the claim of 
the villagers. 

Held, that in view of the dismissal of the ex nominee 
by the villagers and his repudiation, in his written state- 
ment of their claim to it, the ex-nominee’s possession 
from the date of that suit was not one consistent with the 
claim and title of the villagers and that therefore adverse 
possession of the ex-nominee commenced to run from 
the date of that suit. {Walsh and V aradarhanar , JJ.) 
Rajagopala naidu z/. Ramasubramani \ Ayyar. 
1935 M.W.N. 503 = A.I.R. 1935 Mad. 449. 

■ -Art. 144 — Reli i^tous endowment — A'U’eise posses- 
sion by non-shebait. 

The doctrine that an idol is a perpetual minot is an 
extravagant doctrine contrary to the decision of the 
Privy Council in such ca-,e3 as 37 Cal. 885. It is open 
to shebaits or any person interested in an endow’inent to 
bring a suit to recover the idol’s properties for debutter 
purposes. Strong facts may be nece^>ary in oider to 
establish adverse possession in any case in w’hich there 
is a reasonable possibility that the possession is being 
held under thiidors title ; but where a non-shebait is 
holding property in open derogation of the trust a plea of 
adverse possession can be sustained. {Ranknts C. /. and 
Costello, /.) SuRENDRAKRISHNA R \Y v ShREE 
ShreeIshwar Bhubaneshwari Thakurani. 60 
Cal. 54 = 6 I,R. real. ) 20 = 144 1 C. 792 = A.I.R. 1933 
Cal. 295. 

Art 144 — Religious endowment — Alienation by 

mahant —Adverse possession — Commencement — / nterrup- 
tion. 

Where an alienation is made by a mahant of mutt 
property without necessity, adverse possession by the 
alienee commences when the alieiior-mahant ceases to be 
a mahant by death or otherwise. If the alienation is 
by way of a permanent lease, the succeeding mahant can 
continue the lease, in which case the lessee’s pos.session 
will not be adverse until the death of that mahant. 
But when the alienation i-5 by way of a gift, in the ab- 
sence of evidence to show that the possession which 
became adverse w’hen the original grantor died w’as kept 
permissive by subsequent conduct, the adverse posses- 
sion counts from the date of death of the first mahant, 
and when completed by possession for the statutory 
period bars the title of the mutt. {Madhavan Nair 
an i Jackson, JJ.) PaNDURANGI BhIMACHARYA v. 

Dviadhina Charya. 162 I O. 251 = 7 R.M 203= 
40LW. 529 = 1934 M.W.N. 494 = 67 M L. J. 430 = 
A.I.R. 1934 Mad. 624. 

Art. 144 — Reli gioiis endowment — Applicability — 

Suit for possession — Meaning of — En lowed property 
in possession of occupancy tenants^Suit ostensibly 
for declaration an I injunction. 

A suit for possession does not invariably mean a suit 
for actual physical possession. It only means a suit for 
such possession as the property is then capable of. In a 
suit for recovery of endowed properties wrongfully alie- 
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XIMETATION ACT (1908), Art. 144— BeUglOUS 
endowment. 

nated by one of the vahivatdars which were in the pos- 
session of occupancy tenants, relief by way of actual 
possession is oat of the question and the only right that 
can be claimed is the right to collect the rents. v'O even 
if the reliefs prayed for are a declaration that the plain- 
tiffs, as managers, are entitled to collect the assessment 
and an injunction to res^train the defendant No. 1 from 
wrongfully collecting the same, it is nevertheless a suit 
for possession governed by Art, 144 and not by Art. 
120. {^Bilker and B to jni fields //*) N A RAY AN 13AL- 
WANT V, Dattatraya Ramchanijra. 141 1 C 103 
= LR. 1933 Bom. 69 = 34 Bom.L.B. 1469=A.I.R. 
1933 Bom. 26. 

— — Art. 144 — Beh^tons endowment — Debiitier prO‘ 

perttes — Partition among vahivatdars — Subsequent alte 
nation of one of them— Suit for recovery ^Starting point. 

In 1909, R and H, the then vahivatdars of certain 
endowed properties, divided the properties and worship. 
On June 7, 1914, // sold his share of the property to the 
first defendant. II died in I9l9. On June 7, 1926, 
the sons of R brought the suit to set aside the alienation j 
on the ground that the endowed properties were inalien- | 
able. 

Held, that time began to run from June 7, 1914, when 
the alienation was made to a stranger and not from 1909 
when the brothers partitioned the properties, because 
they were the vahivatdars and so long as the property 
remained with them there was no question of adverse 
possession against the shrine. The suit was therefoie 
in time. {Baker and Broom fild, J J.) NaRAYAN Bal- 
WANT V, Dattatraya Ramchandra. 141 1.C. 103 
= IR. 1933 Bom. 59 = 34 BomLR. 1169=A.IR. 
1933 Bom. 26. 

■^■Art. Religious endowment— Debutter pro- 
perties — Temple property— Adverse possession of — The- 
ory of perpctul minority of idol — Correctness of. 

Though it may be convenient to speak of an idol as a 
minor for certain purposes, i.€., for the purposes of de- 
termining the powers of manager of temple property, 
it is not correct to speak of an idol as a perpetuxl minor 
and illogical t) extend to idols the privileges as to limi- 
tation of actions conferred on minors in the limitation 
Act, so as to make it impossible for temple property 
improperly alienated to bs acquired by adverse possas- 
sion. The minors dealt with in the Act are human 
beings, not juristic persons like idols and corporations 
who can really hold property in an ideal sense- The 
acquisition, protection and loss of property by juristic 
persons can result only from the acts of natural perso.is. 
The minority which may affect limitatioi in cases of 
dedicated property is of the shebait and not of the idol. 
32 C. 129 (P.C.) and 48 All. 348, Ref. {Waller and 
Krishnan Pandalai, Jf) PERIYANAN CHETfl v. 
Govinda RAO. IR 1932 Mad. 402 = 137 I.O. 487 = 
1931 M W.N. 1287 = 35 L.W. 191 = A.I.R, 1932 Mad 
328 = 62 M.L.J. 496. 

—Art, 144 — Religious endowment — Debut ter pro- 
perties— Transferee from manager mahint— Commence^ 
ment of limitation. 

When the property does not vest in the mihant but 
vests in the idol and the mahant purports to transfer it 
in his capacity as the manager of the idol, adverse 
possession against the idol commences from the very 
moment possession is taken under the sale deed and it 
cannot be deemed to be postponed till the mahant died, 
{Sulatman, C. /. and Young J ) SaRABDEO BhAR- 
THI z;. Ram B\LI 54 All 909 = 143 10. 452 = I R. 
1933 All. 262 = 1932 A.L J. 838 = A.LR 1933 All. 19. 
- - - —Art. 144 — Religious endowment — Math property 
— Alienation by Mahant — Suit by successor to avoid — 
Commencement of adverse possession. 


LIMITATION AOT (1908), Art. 144 — Religions 
endowmant. 

Where a Mahant alienates property appertaining to a 
math without any legal necessity the alienation is not 
void but it good for the period during w’hich the alienor 
is in office. Where a Mahant without any necessity 
executed a permanent niokurrari lease of math proper- 
ties in December 1909 and a sale-deed of the same pro- 
perties in February 1911 in favour of the defendants 
and died in July 1913 and his successor in office instituted 
a suit in May 1924, that is more than 12 years after the 
alienations but within 12 jeais of the alienoi’s death, in 
order to recover the propeities transferied. 

Held, that the suit was governed by Art. 144 and not 
Art. 134 and the suit was not barred as adveise posses- 
sion commenced to run only when the alienating 
Mahant died. {Lord Russell of Killoivenf) RAM 
ChaRAN DAS Z/. NauraNGI dal. 60 I.A. 124 = 12 
Pat. 251 = 67 O.L J. 229 = 37 L.W. 512 = 35 Bom. L. 
R. 630 = I.R. 1933 P.O. 56 = 14 Pat. L.T. 186 = 1933 
MW.N 272 = 1933 A LJ. 327= 10 O.W.N. 456 -17 
R.D. 764 = 37 C-W.N. 541 = 1421.0 214=ALR, 1933 
P.C.75 = 64M.L.J. 505(P.O.). 

[F. 62 I.A. 47 =68 M.L.J. 499 (P C.).] 

Art 144 — Religious endowment Math pro- 
perty — Alien ition bv manager — Suit by successor in 
office for recovery — Bar. 

Where the manager of a math effected a gift of 
endowed property and his su( cessor in office sued to 
recover the property after the expiry of 12 jears from 
the date of transfer and delivery of pos&e^sion. 

the suit was barred by Art. 144. {Baker, Jf) 
SHRI SATYADHYANA TIRTH 7^ imuIANG CHINTA- 
man. I. R. 1933 Bom. 298 = 144 I.O. 277 = 35 Bom. 
L.R. 368=A.I.R. 1933 Bom. 253. 

-Art. Religions endowment — Math proper- 
ties — Lessee of —Acquisition of title by uaverse pos- 
session. 

A lessee cannot claim a Iverse possession for himself 
under Art. 144 during the lifetime of the head of the 
mutt who granted him the lease. {Addison and Aghx 
Haidar, Jf.) SttlROMANl GURDWAKA PARBAN- 
DHAK CO.MMITVEE V. Rkemdas. 13 Lab. 677 = 140 
I.O. 604 =LR. 1933 Lab. 15 = 33 P.L.R. 1035 = A.I. 
R. 1933 Lab. 25. 

■■ — — Art. 141 — Religious endowments Math proper- 
ty — Possession of property obtained as mahant — Subse- 
quent compro^nise with rival claim int — Compromise 
conferring unrestricted power of alienation — Character 
of possession, if chinged. 

Where a person enters into the possession of property 
as the mahant of math and holds it on behalf of the 
math until a certain compromise whi..h he enters into 
with a rival cUimait, the mere fact that the parties to 
the compromise pirpirt to confer upan each other an 
unrestricted power of alienation in respect of the endow- 
ed property does not change the character of that per- 
son’s possession and he does not hold the property 
adversely to the institution from the date of the com- 
promise, {Sir Shadi Lalf) MaHADeO PRaSAB SiNGH 
7/. Karia BHARTHI. 62 I.A. 47 = 57 All. 159 = 37 
I P.L.R. 311 = 153 I.O. 1100=7 R P.C. 135 = 1936 M. 

I W.N*. 162 = 41 L.W. 291 = 39 C.W.N 433 = 61 O.L.J. 
122 = 37 BomLR. 333=1935 A.L.J. 678 = 1935 
O.W.N. 247=1935 A.W.R. 183 = A.I.R. 1935 P.O. 
44 = 68 M.L.J. 499 (P.O.) 

—Art. 144 — Religious endowment — Math proper- 
ties — Suit by shebait of mutt claiming as rightly ap- 
pointed mahant for possession of propertied of M itt — 
Defendants holding under invalid appointment by 
previous deceased mahant — Limitation— Stalling point. 
See LIMITATION ACT, ARTS. 120, 124 AND 142. 62 
O.L.J. 153. 
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lilMITATION ACT (1908), Art. 144— BeUglous 
endowment. 

—Art. 144 — Religious endoiument — Math property 
— Transfer by mahant — Suit by successor to recover — 
Starting point. 

Under the law which obtained prior to its amendment 
by the Indian Limitation (Amendment) Art (I of 1929), 
the article applicable to a suit by a mahant to recover 
math property transferred by the preceding mahant is 
Art. 144 and the period of limitation does not begin to 
run until the death of that mahant. (^Sir Shadi Lai.) 
Mahadeo Prasad Sinoh v. Karia Bharthi. 62 
I. A. 47 = 57 All. 159 = 163 I.O. 1100 = 7 R P.0.136 
= 1936 M.W.N. 162'= 41 L.W. 291 = 39 O.W N. 433 
= 61 O.LJ. 122 = 37 Bom. LR. 333 = 1935 A.L J. 
678 = 1935 O.W.N. 247 = 1936 A.W.R. 186 = 37 P.L. 
R. 311 = A.I.R. 1936 P.C. 44 = 68 M.L J. 499 (P.C.) 

Art. 144 — Religious end moment — Prescription 

for rignt of mutawallt , 

In the generality of cases the claim to the office of 
mutawali and to the property appurtenant thereto go 
together and are inseparable. This would depend upon 
the terms of the foundation or settlement. A person in 
adverse possession of property claiming to hold it as 
mutawalli does not prescribe for more than a mutawalli s 
right in such property and may acquire to that extent 
the status of a mutawalli. The right to the office and the 
right to the possession of property are distinct jural 
coiiZQ^\s>,{^Sen and Niamatitllah^ J J ^ ABDUL AliM 
». Abdul Hamid. I.R. 1931 All. 161 = 129 I.O. 
S76=A.I.R 1930 All. 866. 

——Art. 144 — Religious end moment — Property 
attached to office — Right to sue for recevery af f os session 
of the office barred — Right to sue for possession of 
the prop dies attached to the cfficet whether barred , 

Where it was contended that the plaintiffs were not 
suing fer recovery of an office but only for recovery of 
the properties attached to the temple and that as the 
suit was within twelve years from the dale from which 
the defendant had been in unlawful management and 
possession of the properties. 

Held^ that where preperties are attached to an office 
whether by way of endowment or by way emoluments, 
the right to possession of the properties goes with the 
right to the possession of the office and if the right to 
sue for recovery of possession of the office is barred, 
the possession of the properties cannot be dissociated 
therefrom and independently dealt with. {PValsh and 
Varadachariar, JJ ) RaJAGOPALA NaiDU v BalASUB- 
RAMANIA. 1935 M.WN. 603= A.I.R. 1936 Mad. 
449. 

“——Art. 144 — Riligious endewmenis^Shebait — 

Adverse possession of property. 

There can be no adverse possession against an idol by 
the shebait. 

Quaere : — Whether the possession of two joint shebaits 
becomes adveise to the idol when they openly claim to 
divide the property between them. {Rankin, C,J. and 
Costello, J.) SURENDRAKRISHNA RAY v. SHREE 
SHREE ISHWAR BHUBANESHWARI ThAKURANI, 
60:cal. 64 = 6 I.R. (Cal.) 20 = 144 1.0. 792 = A.I,R. 
1933 Cal. 296. 

Art. 144 — Reigious endowment — Temple proper^ 

h — Invalid alienation — Adverse Possession by lessee. 

The suit was brought in 1918 by the Dharmakarta of 
a temple for possession of various plots of land which 
had been alienated by a permanent Cowle in 1865 by the 
then Dharmakarta in favour of two persons from whom 
the defendants derived title as lessees. Jt was conced- 
ed that the Cowle of 1865 w'as invalid and beyond the 
powers of the Dharmakarta to grant but the defendants 
contended that they bad, by adverse possession, acquir* 


LIMITATION ACT (1908). Art. 144 -RellglOttS 
endowment. 

ed title to permanent tenancy. The evidence showed 
that the permanent grant was made in view of the con- 
templated reclamation and cultivation of the area com- 
puted to be cultivable but that the grantees were bound 
to pay a fixed rent from the fourth year onwards whe- 
ther they reclaimed and cultivated or left the land waste. 
It wras also proved that the Cowledars and their trans- 
ferees were, since the inception of fhe lease, openly 
asserting their right to permanent tenancy. 

Held, (/) that the suit w’as not governed by Art. 134' 
as Dharmakarta W’as not a trustee within the meaning of 
the section; {it) that the suit w^as barred under Art. 144 
whether the starting point of the adverse possession be 
held to be the date of the lease or the date of the death, 
removal or ^e‘^ignation of the alienating Dharmakarta. 
The ruling of the Privy Council in 44 Mad. 831 is 
confined to alienations by Matathipadhis and is not appli- 
cable to a permanent lease by the Dharmakarta of a. 
temple. (Case-law referred.) {Waller and Krishnan 
Pandalai, J J.) PERIYANAN CHETTI v. GOVINDA 
Rao. I.R. 1932 Mad. 402 = 137 LO. 487 = 1931 M. 
WN.1287 = 35L.W. 191 = A.I.R. 1932 Mad. 328 = 
62 M L. J. 496. 

[Cons. 64 M.L.J. 706 (7l2).] 

-.Art. 144 — Religious endowment — Wakf property 

— Alienation by mutawalli — Suit to avoid. 

Art. 134 does not apply to suits to avoid alienations 
of the generally endowed property vested in the Sajja- 
danashin and mutawalli of a wakf. Such suits are gov- 
erned by Art. 144. Where as a result of the alienations 
the previous encumbrancers have been paid off it cannot 
be said that there were several trespa S 2 rs in succession 
so as to bar the true owner under Art. 142 after the 
lapse of 22 years from the date of the earlier mortgage. 
{Patkar and Murphy, J/.) Hamidmiya SaRFUDDIN 
V. Nagindas Jivanji. 67 Bom. 709 = 148 1.0. 385 = 
6 RB. 294 = 36 Bom.LR. 262 = A.I.R. 1933 Bom. 
217. 

—Art. 144 — Religious endowment — Wakf property 

— Alienation of — Suit to avoid — Commencement of 
limitation. 

Where a mutawalli completely transfers w'akf property 
to a stranger by sale or mortgage the period of limitation 
for a suit to recover that property begins to run from the 
date of the alienation. Distinction between cases of per- 
manent lease and sale pointed out. (Case-law discussed.) 
{Patkar and Murphy, JJ) IIaMIDMIYA SarFUDDIN 

z/. Nagindas. 57 Bom. 709 = 148 I.O 386=6 RB. 
294 = 36 Bom. L.R. 262=A.I R. 1933 Bom. 217. 

'Arts. 144 and 134 — Religious endowment — 

Wakf property — Mutawalli having beneficial interest — 
Sale of endowed property — Suit by successsor to avoid — 
Starting point of limitation. 

Where the mutawalli of a Mahomedan w’akf, who has- 
a beneficial interest in the endow'ed property, sells the 
propeity, the alienation is valid during the lifetime of 
the vendor and a suit by a succeeding mutawalli for a 
declaration that the sale is invalid and for recovery of 
possession of the property sold is governed by Art. 144 
and not Art. 134 and is in time if instituted within 12: 
years from the date of the death of the mutawalli who 
sold the property. There is no distinction in this respect 
between a lease and a sale. {Madhavan Nair and 
Jackson, JJ,) ARUMUGAM PiLLAI v, KaZHI MohI- 
deen Sheriff Sahib. I.R. 1933 Mad. 428 = 144 1. 
0.641 = 1933 M.W.N. 1216 = 37 L.W. 737= A.I.R. 
1983 Mad. 638= 64 M.L.J. 706. 

— ■■ Art. 144 — Religious endowment — Wakf property 
— Successive mortgages by mutawalli — Commencement 
of limitation. 
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In the case of alienations by a mutawalli where there 
are a series of mortgage transactions, each mortgage 
being redeemed when the subsequent mortgages were 
effected, time begins to run from the date of the execu- 
tion of each successive mortgage. {Patkar and Murphy ^ 
y/.) Hamidmiya SaRFUDDINz/.NAGINDAS Jivanji. 
57 Bom. 709 = 148 1.0. 385 = 6 B.B. 294=36 Bom.L. 
B. 252==A.I.B. 1933 Bom 217. 

Beversioner. 

——Art. 144— Reversioner — Death of widow — 
Daughter in possession for thirty years — Reversioners' 
right to sue barred. 

On the death of the widow, who had a life-estate 
under a compromise arrangement, the share of the estate 
which stood mutated in her name went into the posses- 
sion of her daughter. She died more than thirty years 
later. In a suit by the reversioners after the death of 
the daughter, 

fields that their right to sue arose on the death of the 
widow and as the daughter had no right to get possession 
on the death of her mother, her possession was adverse 
to the reversioners and their suit was barred. To a case 
of this description. Art. 144 would apply. The suit 
which is not instituted within a period of 12 years from 
the date of the death of the widow is barred by limita- 
tion. {Rachhpal Stngh and Smithy //.) ADYA 

Shankar Tewari v. Chandrawat. 160 1.C. 619 
= 11 O.W.N. 736 = 7R.O. 17= A.I.E. 1934 Oudh 266. 

- - Art. 144 — Reversi oner — Li mi ted owner — Alt - 
enees from — Possession of — Not adverse to reversioners. 
During the lifetime of the limited owner, the posses- 
sion of her father’s brother or his transferees cannot be 
adverse to the reversioners so as to destroy their contin- 
gent rights. The reversioner's cause of action arises on 
her death and not earlier. A suit instituted within 12 
years of her death is not barred by limitation. 51 All. 
188(F.B.), Foil. {^Sulatman, C.J.and Thorny /.) 
Shambu Prasad v. Mahadeo Prasad. 66 All. 664 
=I.R. 1933 All. 409=144 I.O. 293 = 1933 A.L.J. 
1185 = A.I.E. 1933 All. 493. 

Sale. 

—Art. 144 — Life-estate of Puniab soldier — 
Excess sale by Government ^Suit to recover possession — 
Bar, 

The property of a Punjab soldier who had a life-estate 
in certain land w'as for forfeited for desertion and the 
Government had it sold. The soldier was not heard of 
for several years and was presumably dead. The heirs 
sued the alienee to recover possession. 

Heldy that the suit was governed by Art. 144 and that 
the plaintiff should prove that the previous holder must 
have died within 12 years of the suit. {Bhide, /.) 
Mehar Khan v. Sakhi Mahomed. I.R. 1931 Lab. 
866 = 134 I.O. 97 = 33 P.L.R. 237 = A.I.R. 1932 Lab. 
45. 

^Art. 144— .9.7/^— Voidable sale — Possession under 

— Whether becomes adverse. 

Where the sale is voidable at the instance of rever- 
sioners it is good for the lifetime of the alienating pro- 
prietor and the possession of the vendee can become 
adverse only after the death of the vendor. (^Tek 
Chand and Agha Haidar y //.) SALHUN v. MAEKU. 
I.R. 1931 Lab. 377=131 1.C. 105=A.I.R. 1931 Lab. 
439. 

Scope. 

Art. 144— 

Art. 144 is a residuary article which cannot be resort- 
ed to, if the suit is governed by Art. 148. {Niyogiy O, 
A,/.C,) JAIRAM 2/. Bhilaji. 27 N.L.B. 162 = I.R 
1930 Nag. 361=127 1.0. 889 = A.I.R. 1930 Nag. 300. 

— - "Art. 144 — Scope — Case of dispossession. 

Art. 144 of the Limitation Act is a residuary article 


LIMITATION AOT (1908), Art. 144~Suit on title. 

and is applic able only when a suit does not fall within 
any of the numerous articles found in Sch. I. If on the 
allegations made in the plaint the suit falls within Art. 
142, there is no justiffcation for taking it out of that 
Article and for applying Art. 144 on grounds which are 
not to be found mentioned in Art. 142 itself. There is 
no justification for restricting the scope of Art. 142 to 
cases in which the relief for possession is based only 
on “possessory title and not on proprietary title. It must 
therefore be applied in every case where the plaintiff 
alleges his own dispossession by the defendant prior to 
the suit as also where he does not make any such allega- 
tion, but it is found, as a fact, that he was dispossessed 
by the defendant prior to the institution of the suit. 51 
A. 1042 and (1933) A.L.J, 105, Overr. {Sulatmany C, 
J., Mukerji and JJ.) BiNDHVA CHAL CHAND 

V, Ram Gharib Chand. 67 All. 278 = 1934 A.L.J. 
973 = 4 A. W.R. 821=16210. 1=18 R.D. 641 = 7B. 
A. 302=A.I.B. 1934 All. 993 (P.B.). 

““•Art. 144 — Scope — Comparison of Arts, 142 and 

144. 

Art. 142 is restricted to suits for possession on dis- 
possession or on discontinuance of possession. In order 
to bring a suit within the purview of that article it must 
be showm that the suit w£is in terms as well as in sub- 
stance based on an allegation of the plaintiff having 
been in possession and having subsequently lost it either 
by dispossession or by discontinuance of possession. 
Art. 144 on the other hand is a residuary article apply- 
ing to suits for possession not otherwise provided for. 
Suits based on the plaintiff’s title in which there is no 
allegation of prior possession and subsequent disposses- 
sion or discontinuance of possession must fall within 
that article. It is well settled that the question whether 
the article of limitation applicable to a particular suit is 
Art. 142 or Art. 144 has to be determined by reference 
to the pleadings. Where there was no allegation about 
the plaintiff having lost possession either by disposses- 
sion or by discontinuance of possession, held^ that the 
suit was governed by Art. 144 and not by Art. 142. 
{Bisheshwar Nath and Kischy //.) SURAJ BaLI v» 

Mahadeo Prasad. 7 Luck. 250=137 1.0.678=1. 
R. 1932 Oudh 259 = 8 O.W.N. 1153 = A.I.R. 1932 
Oudh 46. 

[R. 11 O.W.N. 104 (107) (Reference to Art. 142).] 
——-Arts. 144 and 142— Scope — Duty to scrutinize 
pleadings. See LIMITATION ACT, ART. 142. 37 P,L. 
R. 171= A.I.R. 1936 Lah. 507. 

Space above land. 

— -‘Art. 144 — Space above land — Immovable pro- 
perty — Acquisition of title — Adverse possession of space 
above land. 

As the owner of the soil is the owner of the space 
above it and as there can be no ownership without pro- 
perty the space above the land is property and it is itself 
immovable property. It being so, a defendant who con- 
structed a three storied verandah projecting over the 
land of the plaintiff more than 12 years ago, acquires a 
right to the space occupied by such projection and the 
right to maintain it in its position. {Kendall and Iqbal 
Ahmady //.) STATE OF INDORE v. VlSHESHWAR 
BhaitaCHARYa. 1611.0.1094 = 7 R.A. 245 = 4 A. 

W. B. 378 = 1934 A L.J. 846 = 18 R.D. 466=A.I.R. 
1934 All. 1064. 

Suit on title. 

“ Art. 144 — Suit on title. 

The plaintiff who was a vendee from the owner of a 
share in certain property sued to recover possession of 
the same from a third party holding without any title. 
The plaintiff raised no plea of dispossession. 

; Heldy that the suit was based on title and wa^s gover- 
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LIMITATION ACT (1908), Art. 144— Salt on title. 

ned by Art. 144. i^Raza and Bisheskivar Naih^JJ^ 
Zahida Begam Mumtaz Ali Khan. I.E. 1932 
Oudh 112 = 136 1.0.266 = 8 O.W.N. 1364 = 16 R-D. 
808 = A.I.R. 1932 Oudh 122. 

——'Art. 144 — Suit on title — Burden of proof. 

In suits for pob'?ession of immovable property lAhere 
title to the property in suit is found to be with the plain- 
tiffs, it lies on the defendant to prove adverse possession 
for the period of 12 years. The onus is not on the 
plaintiffs to prove possession within 12 years. 39 Mad. 
017 (P.C.) ; A.l R. 1930 Lah. 008 and A.I.R. 1933 Lah. 
721, Foil. {Tek Chami, /.) GaNPAT Rai z/. IlAR 
Dial. 6 I.R. (Lah.) 270=146 1.0.726 = 34 P.L.R. 
1007 = A.I.R. 1933 Lah. 722. 

Alt 144 — Smt on title — Burdin of proving 

adverse possession. 

Where the plaintiffs do not aver their peaceful pos- 
session as having been disturbed by the defendants but 
claim on the S(jle ground of their title and they prove their 
title, that title can only be extinguished by the adverse 
possession on the part of the defendants. The case is 
one which is governed by Art. 144 and the burden of 
proving adverse posses‘-ion lies on the defendants. 
{Ntyo^t, A J.C:) Mt. JiJiUAI V. Zabu. 30 N.L.R. 18== 
160 I.O. 679 = 7 R.N. 21 = A.I.R. 1933 Nag. 274. 

Art. 144 — Suit on title — Decision of survey 

officer in f.ivour of title — Effect on defendant’s adverse 
possession — Bui den of proof. See MADRAS SURVEY 
AND Boundaries Acr, S. 13. 40 L. W. 536. 

Arts. 144 and 142 — Suit on title— ~ Plaintiff 

claiming title and alleging defendants tenancy— Title 
proved but nut tenancy — Right to decree for possession. 

If in a suit for possession the plaintiff claims title to 
the pioperty alleging that it is being held by the defen- 
dants as his tenants, and It is found that the title of the 
plaintiff is estab!i*5hed but that the tenancy is not proved, 
the proper article to be applied is Art. 144 and not 
Art. 142. If the defendants are not able to prove 
adverse poSiLssion under Ait. 144, then the plaintiff 
must get a decree for possession though the tenancy 
alleged by him has l)etn found against. Art, 142 applies 
to cases of continuance and discontinuance of posses- 
sion. {Madhavan jVoir, /.) SULAIMAN ROWTHER v 

Dawood Khan .Sahib. 8RM. 23 = 156 lO. 581 = 
1935M.W.N. 740 = 42 L.W. 593 = A.I.R. 1935 Mad. 
754. 

Art 144 — Suit on title — Plea of adi'erse posses- 

sion — Bui den of proof. 

When the plaintiff come> into Court relying upon his 
title, it is not necessary for him, as in a case falling 
under Art. 142, to prove that he had been in possession 
at a period within twelve years prior to the commence- 
ment of the suit. It is suflicient if the plaintiff estab- 
lishes a puma facte title and it is then for the defendant 
to substantiate the plea of adverse posses«;ion. 41 All. 
669, Foil. {Add: son and Agha IJaidar, JJ.') Rau.'^HAN 
Ara Begam cc Mahomed Beg. I.R. 1933 Lah. 79 = 
141 I. C. 234 = 34 P.L.R. 163 = A.I.R. 1933 Lah, 
105. 
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Tacking. 

-Art. 144 — Tacking— Rh 2 dW title by adverse 

posses lion — Tacking on of predecessor's possession, 

A person who is neither an agriculturist tenant nor a 
village handicraftsman, but who his in possession of a 
house in the which he and his predece.ssors-in- 

title have held for considerably more than twelve years 
without paying rent or acknowledging in any way the 
title of the landlord to the site upon which it is built, 
acquires an absolute ownership of the house site. The 
fact that the present occupier has not been in actual 
possession of the house for the whole of the period of 
adverse possession but has acquired the house by a 
deed of gift from a person whose title to it has not 
been proved, does not make any difference if his pre- 
decessor’s possession w^as also adverse to that of the 
landlord. 14 A. L. J. Il5, Dist.; 29 All. 133 and 33 
All. 757, Rel. on. {Kendall /.) AlOPl v. Gajadhar, 
I.R. 1931 All. 264 = 130 I.O. 296 = A.I.R. 1931 All. 
323. 

-Art. 144 — Tacking — Adverse possession — Doctrine 

of independent trespasser — Death of person in possessicn 
— Another thinking he is entitled to succeed , stepping in 
without interruption — Whether tacking is allowed. 

The doctrine of independent trespasser will come in 
only when the second man trespasses upon the possession 
of the first man abandoning possession. It is not applied 
to a case in which on the death of the first man while 
still in possession, the person w'ho thinks he is entitled 
to succeed him steps in without any interruption. 
Where properties were in the possession of A who claim- 
ed them adversely to the legal owner and his son suc- 
ceeded on his death without any interruption. 

field y that the son culd not be regarded as an inde- 
pendent trespasser and that he was entitled to tack on 
the period of his father’s adverse possession to his own, 
to claim title by adverse possession. {Walsh and 
Varadachariary J Jf) RaJAGOP.ala NaiDU v. RaMA- 
SUBRAM/vnia Ayyar. 1935 M.W.N. 503 = A.I.R, 
1935 Mad. 449. 

Art. 144 — Tacking — Ad^’erse possession — Tack^ 

i n g of pos ic s si on of separate tre ^pa ^sers , 

The general principle regarding the tacking of posses- 
sion of separate trespassers is that it will be tacked when 
the second trespasser derives his possession from the 
first. But this cannot be done if the tw’O trespassers 
are independent of each other and the second has ob- 
tained possession otherwise than through the first. It is 
not ahvays necessary that the second trespasser should 
receive possession by the voluntary acts of the first. 
W'here the subsequent trespassers claim on behalf of 
village proprietary body as the owners of the land and 
themselves get possession on the claim that the fiist tres- 
passers w'ere in fact tie'jpassers with no rights, iheir 
possession is in no sense derived from that of the first 
trespa'-sers, but merely follows that possession. 
{MiddletoHy J,C. and Mir Ahmad y A./ C.) MULLA 

Ahmed z/. Fazal Ahmed. 158=1.0, 968 = 8 R. 
Pesh. 68 = A.IR. 1935 Pesh. 133. 


■ Art. 144 — Suit on title — Possession within 1! 

years if need he proved, 

Wheie the plainiiff sued 'on the basis of her till 
acquired by inhnitance and she did not allege that shi 
was dispossessed, 

Ileldy that the suit fell under Art. 144, not under Art 
142 and that the plaintiff need not prove adversi 
possession. (A'/jc//, /.) Zahida BEGAM 7 ^ Mumta; 

ALI Khan. I R. 1931 Oudh 391 = 134 I. 0 699 = 1' 
L.R, 312 (Rev.) = 8 O.W.N. 921 = 16 R,D. 666 = 
A.I.R. 1931 Oudh 382. 


’ • ■' Art. 144 — Tacking — Possession of independent 

trespassers — Tacking not permitted — Mortgagor's ad- 
verse possession may be tacked to that of mart go gee. 
Having regard to the definition of “plaintiff” in 
S. 2, sub- Sec. (8) of the Limitation Act, a plaintiff 
claiming title by adverse possession cannot “tack” the 
possession of an independent trespasser from or through- 
out whom he does not derive his right to sue. Dixon v. 
Gayferey (1853) 17 Beav. 421: 5l E. R. 1097, Rel. on. 
But a mortaggor can, for the purposes of the LimitatioiY 
Act, avail himself of and “tack” on to his own adverse 
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possession the adverse possession of his mortgagee. It is 
true that the periods of possession of a series of 
independent trespassers cannot be added together and 
utilised by the last possessor to make up the statutory 
period of adverse possession. Possession acquired 
under a foreclosure decree is not in privily with the 
motgage title but when the foreclosure decree is set 
aside the title of alienee from a mortgagee is derived 
from the moitgagor and he is not held answerable 
as a mortgagee in a suit for redemption and accounts. 
{Lord Macmtlian.) SECRETARY OF STATE v, 
Debendra Lal Khan. 61 I.A. 78 = 61 Cal. 262 = 69 
O.L,J. 56 = 3 A.W.R. 101 = 36 Bom. L.B. 249 = 
1934 M.W.N. 165 = 6 R P.C. 49 = 38 C.W.N. 285 = 
1934 A.LJ. 153 = 39 L.W. 257=11 O.W.N. 96= 
147LC. 645 = A.I.R. 1934 P.C. 23 = 66 M.L.J. 134 
(P.O.). 

Art. 144 — T ticking; — Possession as mortgagee 

and possession as vendee. 

It is permissible for a per'ion claiming adverse posses- 
sion to add the period of possession as usufructuary 
mortgagee to the period of his pos«;ession as vendee 
from his usufructuary mortgagor. {Mukcrji and Pen- 
net, JJ.) PRAHLAD Singh Parumat.. 52 All. 
976«I.R. 1931 All. 313 = 1930 A.L.J. 1420 = 130 
I.O. 697 = A I.R. 1931 All- 18. 

Art. 144 — Tackinst — Posse<!ston as mortgagee 

from lo-cioucr — Subsequent purchase — Acquisition of 
title ai^anrt other eo o^rnei s. 

Where the possession of the co-owner himself was 
not adveise to his other co-owners, and it is not he but 
the mortgagee, who having become his subsequent 
vendee, is setting up adverse possession then the mort- 
gagee vendee would not be able to join the two periods 
together in order to complete hi.s period of prescription 
for acquiring full title. When a person is in posses'-ion 
in the capacity of a usufructuary mortgagee unlawfully 
against the true owners, the only title which he can 
acquire liy adverse posse^-sion is that of a mortgagee. If 
that title is perfected he would be entitled to insist on 
being redeemed. Hut he cannot after a lapse of 12 
years’ possession as a usufructuary mortgagee succe^^s- 
fully claim to have acquiied the full proprietary interest. 
{Sulatman, y.) SUBAH T.AL e', FateH MaHOMED. 
54 All. 628 - 140 I.C. 653 = LR. 1933 All. 18 = 1932 
A.LJ. 425 = A.IR. 1932 All. 393. 

[R. 34 P.L.R, 880 (883) (Adverse possession of 
transferee from co-owner. )J 

— . '——'-'Art. 144 — Packing — Prior possession of 

stranger. 

Under Art. 144 time begins to run when the defend- 
ant’s p(jssession becomes adverse. The defendant 
cannot take .advantage of the possession of others before 
him unless they are persons through whom he derives his 
liability. He must prove adverse possession either by 
himself or through his predecessors- in -title. He cannot 
acquire a prescriptive title against the plaintiffs who are 
the rightful owmers by tacking to the term of his own 
trespass the period of possession held by a person hold- 
ing under hostile title who did not represent him or 
whom he did not represent. 43 I.C. 943; 45 l>. 570; 44 
C. 858 (P.C.), Rel. on. {Niyo^i, A.J.C.) Mt. 
JlJlBAIr^. Zabu, 30 N.LR. 18=1601.0. 679 = 7 R. 
N. 21=A.I.R. 1933 Nag. 274. 

—Art. 144 — Tacking— Trespassers — Continuity of 
posse ssi on — Effect. 

Unless there is a break in the continuity of possession 
the true owner would be barred by tw'elve years’ adverse 
possession even if that continuous adverse possession be 
of tw’o or more trespassers who did not claim under one 
another. 45 Mad. 370. {Nanavutty, /.) MAHOMED 
Azim Khan v. Raja Saiyid Mahomed Saadat ali 


LIMITATION AOT (1908), Art. 145- 

Khan. 136 I.O. 642 = I.R. 1932 Oudh 130 = 8 O. W. 
N. 349 = A.I.R. 1931 Oudh 177. 

Trespasser. 

See also TaCKING supra. 

Art. 144 — Trespasser — Presumption — Parti 

land — Possession of one plot — Presumption in respect 
of other portion. 

In the case of parti land the possession of one por- 
tion of the plot cannot lead to any presumption in 
respect of the other portion. Tliere can be no presump- 
tion of possession in favour of a trespasser. {Bishe^hwar 
Nath and Smith, J J.) INDAR GiR t/. SPECIAL MA- 
NAGER, COURT OF WARD.S, HALRAMPUR ESTATE. 
135 I.O. 689 = I.R. 1932 Oudh 49 = 12 L.R. 409 
(Rev.) = 8 O.W.N. 1275 = 16R.D. 7-15 = A.I.R. 1932 
Oudh 135. 

Trust. 

Art. 144 — T rud — Agreement to convey pro- 

> perties to the plainti/f — -Contract not to revoke dtsposi^ 
tion in favour of plaintiff —Resulting trust — Right of 
I beneficiary — Enforcement. 

! Art. 144 is applicable only to a possessory suit by the 
j owner of the properties claimed against a person hold- 
ling adversely to him withinit title. Where a testator 
I made a will bequeathing all his propeity to A and also 
I entered into a contract with /-/’j father not to revoke 
i the same but Uiter executed a second will revoking the 
first, the contractee or his legal representative can en- 
! force specific performance of the agreement or obtain 
I compensation for its breach but that would not make A 
the “owner” of the properties, entitled for the purpose 
I of bringing a suit for possession, to the benefit of twelve 
years under Art. 144. Assuming that, by virtue of the 
contract, there w'as a tiust created in favour of and 
that trust continued even after the death of the testator 
(which their T.ordships doubted), that would not entitle 
him to sue for possession as “owner”. The Indian Law 
makes no distinction betw’een legal and equitable estates 
and the “owner” in case of trust property is the trustee. 
The right of the benefii iary is in a proper case to call 
upon the trustee to convey to him and that right is 
governed by Art. 120 and not Art. 144. {Sir George 
Lon’ndes.) RaNI CHHATRA KUM ARI DeVI z\ MOHAN 
Hikram Shah. 58 I.A. 279 = 10 Pat. 851 = IR. 
1931 P.C. 241 = 133 I.C. 705 = 8 O.W N. 905 = 33 
I Bom.LR. 1390 = 1931 A.L.J. 783 = 34 LW. 411 = 13 
1 Pat.L.T. 1 = 35 C W N. 953 = A.I.B. 1931 P.C. 196 
1 =61M.L.J.78(P.C.). 

[R. 54 A- 975 (984). (Suit on title).] 

Void transfer. 

Art. 144 — V Old iron r/Vr — T ransf creeps posses- 

Sion for more than 12 years — Effect. 

Where the transferee enters into possession under a 
deed of transfer which is ab initio void on the ground 
of immoral consideration, the transferor cannot lecover 
j the property if the transferee has been in possession for 
! more than 12 years. {Patkar an I Barlee, //.) 

! Sabava Yei.lappa Yamanappa Sabu. 149 I.C. 

! 464 = 6 RB. 380 = 35 Bom.LR. 345 = A.I.R. 1933 
Bom. 209. 

Wat an lands. 

Art. 144 — Watan lands — Sale of — Possession 

by vendee — Commencement of adveise possession. 
See Adverse possession — Watan land. 65 
Bom. 21= A.IR. 1931 Bom. 24. 

Art. 146 — Depositary \ 

Where one man’s property is handed by that man to 
another, he becomes a depo.-itary of it, unless of course, 
there is something in the terms of that handing over 
which would prevent his being treated as a person with 
whom it was deposited at all. {Mukerfi and S. K. 
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Ghose. JJ-) BIBHUTI BHUSAN DUTTA V, ANADi 
NATH Dutt. 61 Oal. 119 = 160 I.O 398 = 6 B.C. 847 
«-68 0 .L J. 602=*A.IR. 1934 Cal. 87. 

^ArtS. 146 and 149— (?. P. notes belonging to 

joint family given as security for set vice of one oftioo 
brothers — Partition — G. P, notes allowed to continue as 
security — Retirement of brother — G, P. notes handed 
over to him — Suit by heirs of other brother for recovery 
of their share of G. P, notes— Limitation, 

G.P. notes belonging to two brothers of a joint family 
D and G were given as security for the service of G in 
the Burdwan Kaj. In spite of a subsequent partition 
between them, the notes remained with the Raj until G 
retired from service when the G. P. notes were given 
back to him and soon after he died. In a suit by the 
heirs of D against the heirs of G for recovery of their 
share, 

f/eld, that the suit was outside the scope of b. 10 
because even assuming that the G. P. notes vested in G 
for serving as security deposit for his service, the present 
suit w’as not for restoring the G. P. notes to that trust 
which had been completed and was no longer capable of 
administration and that it was governed by Art. 145 and 
not by Art. 49. 

Neld^ further, that the character of transactions in so 
far as it was a deposit was not altered by the death of 
the depositary but that his heirs, in whose hands the 
thing deposited came, became depositary within the 
meaning of Art. 145. (^Mukerji and S, /C, Ghose, jjf) 
BIBHUTI BHUSAN DUTTA V, ANADI NATH DUTT. 
61 Oal. 119 = 160 I.O. 398 = 6 B.C. 847 = 68 O.L.J. 
602= A. I B. 1934 Cal. 87. 

Art. 146 A - Scope and effect— Special statutoiy 

powers —If can be nullified by Article, KARACHI 

CiTV Municipal act, Ss. 195 (1) { a ) and 197. A.I. 
B. 1936 Sind 222. 

Art. 148— Applicability —Co-mortgagors— Re- 
demption by one — Suit for possession of his share l)y 
another. Governed by Art. 144, not by Art. 148. 
See Adverse possession— Co-Mortgagor. 34 P. 

L.E. 239=A.I.B. 1933 Lali.91. 

Art. 148— Applicability— Co mortgagors— Suit 

between, for possession— Art. 144 applies, not Art. 148. | 
See LIMITATION ACT, ART. 144— MORTGAGE. 32 P. 
L.R.622 = A.I.B. 1931 Lah 744. 

Art. 148 — Applicability — Co-sharers — Limita- 
tion-Art. 144 applies, not Art. 148. See LIMITATION 
ACT, Art. 144. 8 O.W.N. 637. 

" Art. 148 — Applicability — Co owners — Redentp^ 

tion of mortgage by one — Suit by other to recover posses- 
st cn—Limitati cn — Starting point. 

When one of tw’o co-owners redeems a mortgage he 
does not become a mortgagee but is a mere charge- 
holder and a suit by the other co owner to recover posses- 
sion is governed by Art. 144 and not Art. 148 of the 
Limitation Act and the starting point is the date of re- ^ 
demption. Rule as to adverse possession among co- 
ow’ners staled. (Broadway and Johnstone, //.) 
GandaRamz/. Munshi Ram, 136 l.C. 264=Z.E. 
1932 Lah. 216 = 32 P.L.R. 649. 

“—Art. 148 — Applicability — Mortgage— Redemp- 
tion by purchaser of equity of redemption — Suit by 
owner to recover possession — Governed by Art. 144, not 
Art. 148. See LIMITATION ACT, ART. 144. 67 Bom. 
134 = A.I.R. 1933 Bom. 114. 

—Art. 148 — Applicability — Suit against redeem- 
ing co^mortgagor. 

The position of a redeeming co-mortgagor is that of a 
mortgagee so as to make Art. 148 applicable to a suit 
‘for possession by the other co-mortgagors. 14 All. 1 and 


LIMITATION ACT (1908), Art. 149. 

A.I.R. 1922 All. 410, Foil. (Banerji and Niamatul- 
iah , jj .) Ahmad Zaman Khan i/. baldeo das, 
I.B. 1933 All. 394 = 144 I.C. 162=A.I.B. 1933 All. 
228. 

Art. 148— Applicability— Suit by puisne mort- 
gagee for redemption of prior mortgage — 1/imitation — 
Art. 132. See LIMITATION ACT, ART. 132. 1936 O, 
W.N. 40 = A.I.R 1936 Oudb 139. 

-A rt. 148 — Applicability — Suit for redemption 

by puisne mortgagee. 

A suit by a puisne mortgagee for redemption of a 
prior mortgage against the auction purchaser in a suit 
on the prior mortgage to which the puisne mortgagee 
was not impleaded as a party, is governed by Art. 148 
and the period of limitation is clearly 60 years reckoned 
from the date of the prior mortgage. (Niamatullah, 
/.) Narotam Das z/. Sanwal Das. 1631.0.664 
= 7R.A.648 = 4 A.W.B. 70 = A.I.R. 1934 All. 9.46, 

Art. 148 — Applicability — Tra^isferee from 

mortgagee — Suit to redeem. 

In the case of transfers by mortgagees. Art. 134 
applies only where the transferee has acted in good 
faith. In other cases the suit to redeem against him is 
governed by Art. 148. (Shadi Lai, C.J, and Broadway^ 
/.) Mehunga V. Zaman Ali Shah. I.R. 1931 
Lah. 636 = 132 1.0. 184 = 32 P.L B. 369 = A.I.R. 1931 
Lah. 464. 

Art. 148 — Redemption of mortgage by one co~ 

mortgagor — Suit by another co-mortgagor for redemp- 
tion of his share. 

A dispute relating to a mortgage executed in 1892 by 
five brothers was referred to the Debt Conciliation 
Board which delivered an award by which A, one of the 
brothers, was made solely responsible for redemption. A 
was put in exclusive possession of the mortgaged pro- 
perty and he discharged the mortgage in 1909. A suit 
filerl by one of the other co mortgagors for redemption 
of his share as against A is governed by Art. 148 and 
not Art. 144, and time begins to run from the date of 
the redemption of the mortgage by A. (Niyogi^ A.J . 
C.) Jairam V. Bhilaji. 27 N.L.R 162 = I.R. 1930 
Nag. 361=127 l.C. 889 = 13 N.LJ. 166 = A.I.R. 
1930 Nag. 300. 

^Art. 148 — Scope — Puisne mortgagee authorized 

to redeem prior mortgage — Suit for redemption by. 

Art. 148 is not limited to suits by the mortgagor but 
governs all suits for redemption by parties entitled to 
1 redeem the mortgage. Where the puisne mortgagees 
were specifically authorized by the mortgagor to redeem 
the prior mortgage, a suit brought by the former to 
redeem the prior mortgage is governed by Art. 148 and 
not Art. 132. 47 M L.J. 602 and 20 L.W. 620, Not 
Foil. (Tek C/iand and Monroe, J J.) SUNDAR DaS 
Bkli Ram. 14 Lah. 596 = I.R. 1933 Lah. 299 = 
142 1.0. 806 = 34 P.L R. 602 = A.I.R. 1933 Lah. 603. 

^Art. 149 — Adverse possession against Crown — No 

special discrimination in favour of Crown apart from 
longer Period. 

When adverse possession is asserted as against the 
Government, it is not necessary that the adverse charac- 
ter of the possession should be actually brought home to 
the knowledge of the Crown. It is sufficient that the 
possession be overt and without any attempt at conceal- 
ment so that the person against whom time is running 
ought, if he exercises due diligence to be awaie of what 
is happening, and if the rights of the Crown have been 
openly usurped it cannot be beard to plead that the fact 
was not brought to its notice. Apart from the longer 
period of limitation allowed to the Government by Art. 
149, there is no discrimination in the Act between the 
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Crown and the subject as regards the requisites of 
adverse possession. (^Lord Macmillan,) SECRETARY 
OF State v. Debendra Lal khan. 61 1. A. 78= 
61 Cal. 262=69 O.L.J. 66 = 3 A. W.E. 101 = 36 Bom. 
L.R. 249=1934 M.W.N. 165 = 6 B.P.C. 49 = 38 0. 
W.N. 286 = 1934 A.L.J. 163 = 39 L.W. 257 = 11 O.W. 
N. 96 = 147 1.0. 646 = A.I.R. 1934 P.C. 23 = 66 M.L. 
J. 134(P.O.). 

Art, 149 — Crcnvn land handed over to Munici' 

pal Committee — Suit for possession by latter against 
trespasser . 

Where Crown land had been handed over to a Muni- 
cipal Committee for management, a suit for possession 
by the Committee against the defendant who has inter- 
fered with their possession is governed by Art. 149. 
^Addison and Beckett, JJ.) LABHA SINGH v. MUNI- 
CIPAL COMMITTEE OF AmRITSAR. 36 P.L.R. 261 = 
163 I.O. 964 = 7 R L. 485 = AXR. 1934 Lah. 960. 

Arts. 149 and 144 — Fishery rights in navigable 

river — Adverse possession against the Government — 
Evidence of — Right of the Government extinguished by 
operation of S. 28 and Art. 149. See LIMITATION 
Act, S. 28 and arts. 144 and 149. 61 1.A. 78=61 

Cal. 262 = 66 M.L.J. 134 (P.C.). 

■ 'Art. 161 — Time from the date of pronounce- 
ment to the date of drawing up of the order — Deduction 
of. See LIMITATION ACT, S. 12. 59 Cal. 1215. 

Art. 154 — Applirabiltty — Order under S. 476, 
Cr, Code. 

When a Court refuses to compidn under S. 476, Cr. 
P. Code, it amounts to an order to the effect that it will 
not complain and is governed by Art. l54ofthe Limi- 
tation Act. 52 Bom. 164 and 52 Cal. 1009. {/ackson, 
J.) KaNDASWAMI PILLAI z/. TiRUNAVUKARASU 
PiLLAi. 1931 M.W.N. 1064. 

—Art. 166 — Appeal from preliminary decree — 
Commencement of time. 

Time for filing an appeal from a preliminary decree 
runs fiom date of the preliminary decree and not from 
that of the final decree, (C. C , Chose and S. K, Ghose^ 
JJ.) Benodini CHOUDHURANI V. Jagabandhu 
ROY. 6 I.R. (Cal.) 206 = 37 C.W.N. 179 = 146 LC. 
369 (1)=A.I.R. 1933 Cal. 796. 

Art. 156 — Coutt closed from the next day after 

judgment — /Jmitation for appeal. 

From the next day after delivery of judgment, the 
Court was closed for annual vacation. After the re-open- 
ing, excluding the time taken up for application for copy 
of the judgment, the appeal was presented on the nine- 
tieth day. 

Held^ that the appellant was entitled to exclude the 
period of the vacation and that the appeal was in time. 
20 C.W.N. 1303 and A.I.R. 1929 Pat. 615, Foil. 
{Aganvala, J.) RIKHESARNATH TEWARI v. JaNAK- 
DEO Nath Tewari. 6B.P. 299 = 146 I.O. 931=A. 
I.B. 1934 Pat. 4. 

^Art. 166 — Decree — Amendment or review. 

Per Suhrawardy J , — If a decree amended either by 
way of review or under S. l52 of the C. P. Code, the 
decree to be appealed from is the amended decree and 
no appeal should therefore lie from the original decree. 
The time for appeal should be reckoned from the date of 
the amended decree {Suhrawardy and Jack^ JJ.) 
SOUDAMINI DASS v. NABLaK MiA BHAUIYA. I.R. 
1931 Cal. 699 = 133 I.O. 671 = 36 C.W.N. 261 = A.I.R. 
1931 Cal. 678. 

-Art. 166 — Decree or order appealed from — 

Ex parte decree set aside by trial Court — Ex parte 
decree restored by High Court — Appeal from decree — 
Limitation^ 

Q. D.— II— 103 


LIMITATION ACT (1908), Art. 167. 

Where a preliminary decree on a mortgage was pass- 
ed ex parte and subsequently set aside by the Court 
which passed it within the appealable period and there- 
fore no appeal was thereafter competent to the defend- 
ant but the High Court, in revision, restored the ex 
parte decree, limitation runs only from the date of the 
order of the High Court reviving the ex parte order 
and not from the date of the ex parte order itself. “The 
language of the third column should be so interpreted 
as to cany out the intention of the legislature, that is 
to say, by dating the cause of action from a date from 
which the ren»edy is available to the party. 43 M. 185 
(F.H )l H A. 47 (P.C^), Ref. {Wallace and Krishnan 
Pandalat, JJ.) PEEK AMMAL v. NaLLUSAMI PiLLAI. 
j 64 Mad. 465 = LR. 1931 Mad. 434=130 I.C. 738 = 

I 33 L.W. 154 = 1931 M.W.N. 18 = A.I.R. 1931 Mad. 

I 149 = 60 M.L.J. 239. 

I Art. 156 — Presentation of appeal — Correction 

I of vakalatnama out of time — Permissibility. 
j The Counsel who presented an appeal had a pow’er- 
i of-attorney from the party but his name had not been 
i entered in it nor was it specified in the heading for 
which of the parlies Counsel appearerl. The power 
of-attorney was however signed both by Counsel and 
the party. The defect was pointed out to the Counsel 
j and was rectified by him but after the period for filing 
! an appeal had expired. 

i Ileldy th.it the omission regarding proper authorization 
j was merely accidental, that it did not invalidate his 
j acts and that the appeal should be deemed to have 
j been properly filed on its first presentation. 19 I. C. 

674, Not Foil. {Jai Laly J.) MaNGAL Singh v. BaBU 
1 SINGH. I.R. 1931 Lah. 882 = 134 I.C. 114 = 33 P.L.R. 
74 -A.I.R. 1932 Lah. 134. 

, - Art. 156 — Time for appeal — Vacation during 

the time allowed. 

Art. l56 should be read with S. 4 of the Act and 
the period allowed for filing an appeal is the time allow- 
ed by Art. 156 plus the time during which the Court 
was closed. {Knlwant Sahay and Mahomed Noory JJ.) 
! Ram Charan Shukul v. Sri Thakurji Mandil 
I Darkadhis. I.R. 1931 Pat. 169 (1) = 130 I.C. 265 
j (l)=14Pat.L.T. 1 = A.I.R. 1931 Pat. 60. 

I 'Art. 157 — Appeal against acquittal — Necessity 

j for expedition, 

i Though a period of six months is the limitation 
I allow’ed by law for appeals from acquittals, it is advisa- 
ble and necessary for such appeals being preferred with 
all resonable expedition possible, not only in the public 
' interest but iu justice to the per'^ons whose acquittal it is 
sought to reverse. 5 All. 253, Foil. {Page, C.J. and 
Mya Buy J.) EMPEROR v. U SAN Win. 10 Rang. 312 
= 138 I.O. 523 = I.R. 1932 Rang. 170 = 33 Cr L. J. 701 
= 1932 Cr.O 709 = A.I R. 1932 Rang. 146. 
—Art. 167 — Applicability — Appeal under S. 449, 
Cr, P. Code. 

The right of appeal in a case tried by jury under the 
provisions of Chap. 33, Cr. P, Cotie, is not created by 
S. 449. The right of appeal against an order of acquit- 
tal is created by Ss. 417 and 449; in its application to 
appeals against acquittals it merely has the effect of en- 
larging the scope of such appeals in certain classes of 
cases. The appeal against acquittal under S. 449 is also 
an appeal against an order of acquittal, and the effect of 
Art. l57, Limitation Act is to fix the period of limitation 
in respect of such appeals at six months in all classes 
of cases, whatever may have been the form of trial and 
whatever may be the scope of the appeal. The only 
effect is that by reason of the provisions of S. 449 its 
scope extends to questions of fact as well as to questions 
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of law. (^Patterson and Gnha^ //•) SUPERINTEN- 
DENT AND Remembrancer of Legal Affairs, 
Bengal v. Bagirath Mahto. 61 Cal. 991 = 161 1. 
0. 662 = 7 R.O. 147- 36 Cr.LJ. 1367 = 38 C.WN. 
864 = 59 O.L J. 482 = 1934 Or.O. 908=A.I.R. 1934 
Cal. 610. 

— Art. 368 — Apphcabihty— Objection tn answer to 

applt cation for making award rule of Court, 

An objection to an award was preferred after a period 
of ten days, from tlie filing of the award in Court. The 
objection was a statement in answer to an application 
for having the awaid made a rule of the Court. 

Held^ that Ait. l58 had no application to the case. 14 
O.C. 308, Foil. {^Din Mahommad, /.) MaNGHOO 
Ram V. GirdhariI.al. 162 I.C. 124 = 8 R.L. 849 = 
A.I.R. 1936 Lah. 951. 

^Art. 168 — Applicability — Obfection under para, 

12 or 14, C. P. Code, Sch, II, 

Art. 158 of the Limitation Act applies only to objec- 
tions under para. l5 of the C. P. Cede, Sch. II, /.e'., 
where the application is to set aside the award complete- 
ly. Where the application, on the other hand, is only 
for the modification or remission of the award, it comes 
within para. 12 or para. 14 of the second schedule of the 
C. P. Code, and Art. l58 which provides 10 days’ limi- 
tation is not applicable thereto. {Bafpat, J.) KlUOTI 
Z/. Behari Lal. 6 I.R (All.) 314 = 146 I.C. 596 = 
1933 A.L.J. 619 = A.I R. 1933 All. 648. 

Art. 158 — Award — Obiecttons to — Decree with- 

hi the time fixed for — If can be pissed. 

Under Art, l58, Limitation Act, the time for putting 
in objections to the award, under Sch, II, para. 16, C.P. 
Code, is ten days, and the Court should not pronounce 
judgment within 10 days after the award has been 
received. (^Pakenham Walsh, /.) SUBBA RaO v. 
Ramalingayya. 1621.0.167 = 7 R.M. 189 = 40 L. 
W. 364 = A.I.R. 1934 Mad. 619 = 67 M.L.J. 377. 

-*~Art. 158 — Aboard — Objections — Time taken tn 
getting copies — Rxclusion. 

Peiiod requisite for obtaining copy of an award 
should be allowed while computing period for filing 
objections to the award. {Baguley, /.) D. B. DAS v, 
DayalalA: Sons. I.R. 1933 Rang. 46 = 142 I.O. 
835 = A.I.R. 1933 Rang. 38. 

*Art. 168 — Extension of limitation — Need for 

plea being taken, 

A Court is not bound to go beyond the prima fade 
facts in matters of limitation and to inquire how^ long he 
took to obtain copies. There are many ways in which 
limitation, as fixed by definite periods of time, may be 
extended, but if the appropriate plea is not put forw'ard, 
it is not the business of the Court to conduct an investi- 
gation in order to satisfy itself before acting that it has 
complied with all the provisions of the law’. An atvard 
was filed in Court on the SOthJune and notice on the 
same day given to the parties for the 11th July, that 
date being clearly fixed in order to comply with Ait. l58. 

1 he defendant urged before the High Couit that the 
following day, the 1st July, was a Sunday, and that on 
the 2nd July he applied for a copy of the award which 
was not obtained until the 9th. Ac-cordingly he had 
only the interval between the 9th and 11th instead of 
the ten clear days allowed. He therefore contended that 
the Court below acted illegally and without jurisdiction 
in passing the decree on the basis of the award. 

Held, that as the defendant had failed to bring this 
fact to the notice of the lowrer Court and as it was not 
the duty of the Court stio motu to make inquiry, the High 
Court could not interfere in revision. 29 I.C, 860, Ref. 
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{Curgenven, /.) CHENDRAYYA v, APPALAMMA. I. 

R. 1932 Mad. 812 = 140 I.O. 11 (2) = A.I.R. 1932^ 
Mad. 588. 

Arts. 163 and 181— Applicability — Plaintiff not 

informed of date of adjourned hearing — Dismissal for 
default — Application to restore — Limitation. See C. P. 
CODE, S. 151 AND O. 9, Rr. 8 AND 9. A.I.R. 1936 
Pesh. 186. 

Arts. 163 and 164 — Application to set aside dis- 
missal for default — Limitation — Starting point- 

The starting point of the period of limitation for an 
application to set aside a dismissal for default of 
appearance of plaintiff is date of dismissal, and not date 
of knowiedge as in Art. 164. Hence an application filed 
beyond 30 days from the date of dismissal should be 
dismissed, even though plaintiff is not aware of dismissal, 

S. 5 not having been made applicabe to such an applica- 
tion so as to give the Court power to extend time. In 
Art. 163, the starting point is the date of dismissal, and 
there is nothing in this article about the date of know- 
ledge as there is in Art. 164. {Rowland, /.) DeCRUZE 
z/. PITTS. 147I.C. 179 = 6 R.P. 346-A.IR. 1933 
Pat. 667. 

Art. 163— Dismissal for default — Subsequent 

death of plaintiff — Application by legal representatives 
three months later — Limitation. 

A suit was dismissed on 22- 12 1930 for plaintiff’s 
default. The plaintiff died on 9 1-1931. No applica- 
tion under O. 9, R. 9 of C. P. Code was made by the 
legal representatives within thirty days. Thiee months 
later the widow applied to have her name brought on 
record. 

Held, that the time had begun against the husband 
and expired on 23-1 -1931 and the widow could not be 
in a better position than her husband and the applica- 
tion was barred. {Raza and Allsop, //,) DHANPAT 
Dei V, Ram Rachhpal Singh. 6 I.R. (Oudh) 201 
= 146 I.C. 1001 = 14 L R. 739 (Rev.) = 17 R.D. 909 = 
10 O.W.N. 1008. 

Art. 164 — Applicability — Defendant having due 

notice of suit — Omission to ascertain date of heating. 

Art. 164 is not intended to help a defendant who 
is duly served with a summons and has due notice of 
the suit but who intentionally neglects to ascertain the 
dates of the suit after it has been transferred to another 
Court w’ith a view to come at a late stage and get the 
decree set aside if it were passed ex parte. No pro- 
ceedings can therefore be taken on an application by 
such defendant, to set aside an ex parte deciee present- 
ed after the period of limitation. A.I.R. 1926 Lah. 
379, Rel. on. {Phtde, J.) Sham SUNDAR KHUSHI 
Ram V, Devi Ditta Mal. I.B. 1932 Lah 676 = 139 
I.O. 364 = 33 P.LR. 838 = A.I.R. 1932 Lah. 639. 

Art. 164 — Applicability — Order allowing 

amendment of decree — Application to set aside. 

A decision given under S. 152, C. P. Code, granting 
an application for amendment of a decree is an order 
and not a decree. Hence an application to set aside 
such an order is governed by Art. 181 and not by Art. 
164. {Ba U, /.) Lawrence v. Dewan Singh. 6 
I R. (Rang.) 69 (1)=146 I.C. 823 = A.I.R. 1938 
Rang. 264. 

—Art. 164 — Application to set aside ex parte 
decree attaching security bond — Withdraival of appli- 
cation as being defectii>e — Second application with same 
security bond within limitation — Verification of bottd 
by surety after limitation — Bond, when takes effect, 

I An application was made for setting aside an ex Parte 
1 decree with the necessary security bond attached to it. 
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This application was withdrawn as being defective in 
certain formalities. Subsequently a second application 
for the same purpose was made within limitation and to 
this application the same tecuiity bond was attached. 
The security bond was verified by the surety after 
limitation on a question being raised as to limitation. 

Hcld^ that although the Court would accept the 
security bond after some evidence in support of its 
genuine chaiacter, the date of the evidence would not 
affect the date on which the secuiity bond was actually 
filed and that inasmuch as the surety verified the 
security bond as a genuine and correct document, the | 
bond was effective and valid from the date on which it 
was filed. {Waztr Uasafi, C.J,) ShiAM BEHARI 
I.AL V. BanSiijHAR. 7 R O. 268 = 152 I.O. 974=11 
O.W.N. 1639 = A.I.R. 1936 Oudh 36. 

Art. Application to set aside ex parte 

decree —Extension of time — Power of Court, 

For an application to set aside an ex parte decree, a 
period of limitation is prescribed by Art. 164. The 
provision of S, 3, Limitation Act, render it imperative 
that an application presented after the statutory period 
of limitation shall be dismissed. It is not competent 
for the Courts to enlarge the period of limitation laid 
down by the statutory law. (Eraser, J.C, and Saadud- 
din, A./.C.) AJAB KhaN ALAF GUL. A.I.R, 1936 
Pesh. 146. 

—Art. 164 — Application to set aside ex parte 
decree — Seem it y bond filed tn time but venped late — 
Validity of. 

A security bond, which was filed along with the 
application to set aside ex parte decree, had not 
however been verified by the tw’o sureties. It was in fact 
verified later but by that time it was two days beyond 
the period of limitation prescribed for making the appli- 
cation. 

Held, that the bond was filed, though not verified in 
the first instance, and was perfectly good and effective 
and that the application was within time. 2Q A.L.J. 
1049, Ref. (Kendall, /.) AHMAD Yar KHAN v, 
Kheyali. 1471,0. 86S=6R.A, 680 = 1933 A.li.«r. 
992- A.I.R. 1933 All. 933. 

Art. Comment cment of limitation— Know- 
ledge of decree. 

Under Art. 164 an application to set aside an ex parte 
decree must be filed within 30 days from the date of the 
applicant's knowledge of the decree and not within 
30 days of the knowledge of the suit. (Khaja Mahomed 
Near and Agarwala, //.) RaJESHWARI PRASAD 
Singh 7 / Brahmanand Lal. 12 Pat. 746=6 I.R. 
(Pat) 157 = 146 I.O. 314-14 Pat.LT. 326-A.I.R. 
1933 Pat. 279. 

"Alt. 164 — Decree passed ex parte on substituted 

service Application to set aside —Enquiry into due 

service — Duty of Court. 

The fact that substituted service by order of Court 
has been declared under O. 5, R. 20 (2), C.P. Code, to 
be as effectual as if it had been made on the defendant 
personally does not necessarily mean that the first part 
of Art. 164, Limitation Act, covers the application to 
set aside decrees w^hich follow such service. The words 
“or where the summons was not duly served'* in Art. 164 
clearly connote an inquiry into the due service of the 
summons which can only be found out by giving a 
chance to the petitioner to prove that he has not been 
served according to law. (Mir Ahmad, Ahmad 

Din V. Gokal Chand. 168 I.O. 366 = 8 R. Fesb. 62 
-A.I.R. 1936 Pesh. 137. 

Art. \^^—"Due service'"— Effect of substituted 

service. 
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The lower Court acting on certain decisions then in 
vogue held substituted service is due service within the 
meaning of Art. 164, Limitation Act. Subsequently 
however a slightly modified view had been taken in 
other cases. 

Held, that the lower Court had not acted erroneously 
and that it was not a case for interference in revision. 
The decisions on the question of substituted service 
reviewed. (Ciirgtnven, /.) KaJAGOPALACHARI v. 
SUBRAMANIAM. I R. 1932 Mad. 625= 138 I.O. 146 
= 1932 M.W.N. 133 -A.I.R. 1932 Mad. 472. 

. — Art. 164 — Due service — Substituted service. 

The rule that substituted service is to be taken as 
effectual as personal service only means that the Court 
hearing the case may pioceed with the suit as if the 
summons had been personally served on the defendant. 
But if for no fault of the defendant, a defendant was 
never put in a position to know' that a suit has been 
instituted against him, whatever steps might have been 
taken for serving the summons on him, these steps can 
never be taken as amounting to “due service.” It is 
therefore open to the defendant, when he appears to 
show that the method employed was not calculated to 
effect the purpose of informing the defendant of the 
institution of the suit, and in order to see whether there 
was due service or not, the Couit must consider all the 
circumstances of the case, for example, the place where 
the defendant was when the summons was issued to 
him and where and how the summons was served. 
(Sulaiman, A.J.C., Muher/i, Boys and Bajpai, //.) 
Ram Bharose v, Ganga Singh. 64 All. 154=136 
10.609 = I.R. 1932 All. 226 = 1931 A.L.J. 1049 = A. 
I.R. 1931 All. 727 (P.B.). 

Art. 164 — 'Due service' —Substituted service. 

The aggrieved party may be given an opportunity of 
pioving that substituted service had not been properly 
effectecl. that, in other W'ords, there had been no due 
service. In that sense it is incorrect to say that substi- 
tuted service is necessarily due service w’hich can never 
be contested by the judgment-debtor at a later date; but 
it is equally incoriect to say that it is necessarily not 
due service. The Court can in a case of substituted 
service come to the conclusion that the substituted ser- 
vice was properly asked for, granted and effected, in 
other words, that there was due service. (Waller and 
Krishnan Pandalai, JJ,') M UHADIN KadER MEERA 
Sahib, v, Lakshmanan Cheitiar. 66 Mad. 240 = 
135I.C. 344 = I.R. 1932 Mad. 88 = 1931 M.W.N. 
1079 = 34 L.W. 633 = A. I.R. 1931 Mad. 812 = 61 M. 
L.J. 931. 

Art. 164 — "Due service" — Substituted service — 

Application for setting aside ex parte decree — Limita- 
tion. 

Substituted service under O. 5, R. 20, C.P. Code, is as 
effectual as personal service and is therefore “due ser- 
vice*' within the meaning of Art. 164 of the Limitation 
Act. Where the order for substituted service is based 
on proper materials and an ex parte decree is passed an 
application for having it set a.‘?ide should be made within 
the prescribed time. (Nanavutty, /.) ThakdR 
Prasad !7. Baraii Lal. I.R. 1931 Oudh 330=182 
I.O. 778 = 14 OL.J. 643 = 8 O.W.N. 846= A.I.R. 
1931 Oudh 369 (1). 

Art 164 — 'Due service' — Substituted service — 

Service of summons — Limitation, 

In the case of substituted service a summons is duly 

1 served for the purpose of Art. 164 even though it does 
not in fact come to the defendant's knowledge and as 
time runs from the date of the decree in such cases, an 
application for setting aside an ex parte decree madu 
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after the expiry of 30 days from the date of the decree 
is clearly barred by limitation. (^Addtson^ /.) Hans* 
RAJ z/. Narain Singh. 131 I.O. 344 = 31 P.L.R. 
1006 = A.I.R. 1931 Lah. 118. 

Art. 164 — Due service— What is — Substituted 

service. 

Substituted service cannot always be deemed to be due 
service within the meaning of Arts. 164 and 169 of the 
Limitation Act. Due service within the meaning of 
those Articles is not service which is technically and 
formally correct as a basis for proceeding ex parte but 
service which has really been effective, which has achiev- 
ed the object of service by bringing the claim against 
him to the knowledge of the defendant or respondent. 
52M.L.J. 5l2and28L.W.5l3, Diss.; 54 M.L.J. 448. 
Ref. (^Reilly and Anantakrishna Aiyar^ J GyaNAM- 
MAL V, ABDUL Hussain Sahib. 66 Mad. 223 = I.R. 
1932 Mad. 18 = 1931 M.W.N. 1069 = 34 L W. 496 = 
134 1.0. 1202=A.I.R. 1931 Mad. 813 = 61 M.L.J. 
920. 

[Cons. 55 M. 240 (241, 242); R. 1932 M. W. N. 133 
(134)]. 

Art. 164— “Duly served” — Substituted service — 

If due service. See C. P. CODE, O. 9, R. 14— “DULY 
SERVED.” 38 C.W.N. 1066. 

——Art. 164— Ex parte decree — Application to set 
aside. 

Where an ex parte decree was passed against two 
defendants on 12th June, 1928, and an application to 
have it set aside was made by one of them on 4th 
December, 1928, and the other applied on ISth February, 
1929. 

Held (psr Obiter')^ that the proper article applicable 
was Art. lC4 and not Art, 181. {Bhtde, /.) PURAN 
Chandz/. Ralia Ram. I.R. 1931 Lah. 776 = 133 
I.O. 439 = 32P.L.R. 410. 

—Art. 164 — Ex parte decree — Application for 
Sitting aside — Starting point of limitation. 

The Court ordered a suit for accounts to be proceeded 
with ex parte and passed a preliminary decree on 14th 
November, 1927, and a final decree on 20th December, 
1927. The defendant applied on 10th November, 1928, 
to set aside the decree alleging that he came to know of 
it on 2nd November, 1928. 

Heldy that time began to run against the defendant 
under Art. 164 from the date of the decree and he was 
not entitled to count limitation from the date on which 
he alleged he had knowledge of the decree. {Tapp^J,) \ 
liALDEV Singh v, Krishen. 135 I.O. 42 = I.R. 1932 | 
Lah. 26 = 33 P.L R. 938=A.I R. 1931 Lah. 268. ! 

-Art. 164 — Ex parte decree — No failure to serve ’ 

summons — Starting point of limitation, 

A suit for rendition of accounts was adjourned at the 
instance of the defendant's Counsel but the defendant or 
his Counsel did not appear on the adjourned date with 
the result that the Com t proceeded with the suit ex parte 
and passed pielimiuary and final decrees. The defen- 
dant having applied to have the decree set aside. 

Heldf that the case was not one where the summons 
had not been duly served so as to make the second part 
of the provision in the last column of Art. 164 applica- 
ble. {Tapp, /.) Baluev Singh v, Krishen. 135 
I.C.42 = I.R. 1932 Lah. 26 = 33 P.L.R. 988 = A.I.R 
1931 Lah. 268. 

—Art. 164 Ex parte decree — Setting aside — 
Date of knowledge. 

Where an application made by a defendant to set 
aside an ex parte decree is opposed on the ground that 
the defendant was aware of the decree long before and 
so his application was out of time, it is necessary for 
the opposing plaintiff to prove that a particular decree 


had been passed against him in a particular Court in 
favour of a particular person and for a particular sum 
and not merely the knowledge of the defendant that a 
decree had been passed by some Couit against him. 
47 Bom. 485 ; 36 Cal. 394 and 49 M. L. J. 445, Ref. 
{Niyogt,A.J,C,') ChintaMAN z/. PaNNALAL. 27 
N.L.R. 63=I.R. 1931 Nag. 151 = 134 I 0. 279=A.I. 
R. 1931 Nag. 119. 

Art. 164 — Ex parte decree — Setting aside — Date 

of knowledge — Onus of Proof, 

When a defendant comes forward w’ith an application 
for setting aside an ex parte decree more than 30 days 
after the date of the decree, the < 7 ;/// r lies on him of 
proving for purposes of Art. l64 that his application is 
presented within 30 days of his having knowledge of the 
decree if the summons w’as not duly served on him, 7 
Lah. 161, relied on. {Shadi Lai, C./,') Tippak ChaND 
Lakhmi Chand Habib ul-Rahman. I.R. 1932 
Lah. 662 = 139 I.O. 131 (1J = 33 P.L R. 123 (2). 

Art. 164 — Ex parte order of adjudication — 

Setting aside — IJmitation , 

There is no provision in the Provincial Insolvency Act 
for the setting aside of an order of adjudication of an 
insolvent passed ex parte. Application for setting aside 
such an order has to be made under O. 9, K. 13 and is 
governed by Art. 1 64 of the Limitation Act. {Abdul 
Qadtr, /.) Umar Din v. Raghunath Sahai. I.R. 
1932 Lah. 498 = 138 I.O. 377 = 33P.L.R 698=A.I.R. 
1932 Lah. 522. 

—Art. 164 — Extension of time — Powers of Court, 

Except where there are special rules made by the 
High Court extending the provisions of S. 5 of the 
Limitation Act to applications for setting aside ex parte 
decree, the Courts do not have tlie power to have re- 
course to the provisions of S. 5, or enlarge the period 
prescribed by Art, 164 by resorting to S. I5l of the C.P, 
Code. The Nagpur J. C’s Court has not framed any 
rules under S. 122 of the C. P. Code extending the 
application of S. 5 of the limitation Act to applications 
for setting aside ex parte decrees and so that Court has 
no such power. {Siibhedar, A. J. C.) PUN D ALIK 
ViTHOBA V. Ganpat. I.R. 1933 Nag. 239 = 144 1.0 
394 = A.I.R. 1934 Nag. 43. 

—A rt. 164 — Starting point. 

Where the summons was duly served, the starting 
point of limitation for an application to set aside the 
ex parte decree is the date of the decree. {Waztr Hamn, 
C. y. and Raza, /.) HaR ChaRAN SeTH v, MAHO- 
MED Azizullah. 141 I.O. 769=I.R. 1933 Oudh 
86=9 O.W.N. 896 = A.I.R. 1932 Oudh 326. 

Art. 164 — Summons^' — Meaning of. 

The summons referred in Ait. 164 is the summons 
for the first hearing of the case, and there is no essential 
difference between the case where a suit is adjourned 
owing to the absence of the pre.siding officer or some 
other cause and a case in which a suit remanded for 
retrial by the appellate Court. The underlying principle 
in such cases is that where the existence of the suit has 
been brought to the notice of the defendants by due 
service of a summons on them, it is their duty thereafter 
to inform themselves of what is being done in the case 
{Almond, /. C.) TarA CHAND v. RaM CHAND. 164 
1.0. 429=7 R. Pesh. 81 (2)=A.I.R. 1986 Pesh. 7. 
—Art. 164 — "'Where summons zuas not duly 
sen'edf* — Effect, 

The words “where the summons was not duly served" 
in Col. 3, Art. 164, refer to the summons for the first 
hearing of the suit and not to any summons issued for a 
subsequent hearing. The intention is to give an extend- 
ed period of limitation in cases where the defendant has 
no knowledge at all of the suit. But when he has 
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knowledge of the suit, the mere fact that he did not get 
the due notice of a subsequent hearing can hardiy^ be 
considered to be a ground for extension of the period. 
57 I. C. 15 and A. I. R. 1924 Lah. 666, Foil. {,Bhide, 
/.) Sham Sundar Khushi Ram z/. Devi Ditta 
Mal. I.R. 1932 Lah. 576 = 139 I.C. 351 = 33 P L.R. 
838 = A I.R. 1932 Lah. 639. 

- Art. 166 — Applicability — Proceedtnss under 
0,21, C\ P. Code. 

S. 22 of the Limitation Act is confined to suit and 
does not apply to application under R. 101; the proper 
article of limitation to apply to such application is 
Art. 165. (^Panckridge, /.) INDUBHUSHAN DaS v, 
Haricharan Mandal. 58 Cal. 65 = I.R. 1931 Cal. 
683 = 132 I.C. 631=A.I.R. 1931 Cal. 385. 

Art. 166 — Application under 0, 21, R. 100, C,P, 

Code — Non joinder of sub-purchaser — Subsequent join- 
der after 30 days — Bar of limitation. 

Where the claimant preferied his petition under O 21, 
R, 100 within 30 days of his dispossession bringing the 
judgment-cieditor and the auction pui chaser on record 
but failed to bring the sub-purchaser on record till he 
had notice of the sub-purchase and aftei 30 days. 

Held , that the petition was not barred by limitation. 
iPanchndge , /.) INDUBHUSHAN DaS v. HaRI- 
CHaran Mandal. 68 Cal 58 = I.R. 1931 Cal. 583 
= 132 I.C. 631 = A.I.R. 1931 Cal. 386. 

Arts. 166 and 181 — Applicability — Application 

by auction-purchaser under O. 21, R, 91, C. P, Code, 

Art. l66 of the Limitation Act governs all appli- 
cations under Civil Procedure Code, to set aside a sale in 
execution of a decree, including one by the auction-pur- 
chaser under O. 21, R. 91 to set aside the sale on the 
ground that the judgment-debtor had no saleable 
interest in the property sold. Art. 18 1 does not apply to 
such an application. {Sulaiman, C. J. and Bennet, /.) 
OULZARI I.AL V. Sheo Charan Lal. 166 I C. 389 
= 7R.A. 1064(2) = 1935 A.L.J. 940 = 1935 A.W.R. 
1006= A.I.R. 1935 All. 889. 

—Art. 166 — Applicability — Objections under S.47, 

C. P. Code, governed by Art. 181 and 166. Set LIMI- 
TATION ACT, Arts. ISl and 166. A.I.R. 1933 Lah. 
670. 

—Art. 166 — Applicability — Void execution sale — 

Application to set aside. 

If a party wants a sale to be set aside for any of 
the reasons given in R. 90, O. 21, then the application 
must be made within 30 days as enacted by Art. 166, 
Limitation Act; but where a void sale is sought to be set 
aside then the application would not be under R. 90 
O. 21, but will be deemed to be an application made in 
execution governed by S. 47 and to which Art. 181, 
Limitation Act, would be applicable. {Young and 
Rachhpal Singh, //.) NAROTAM DaS v. BHAGWAN 
Das. 151 I.C. 244 = 7 R. A. 119 = 1934 A,L. J. 859 = 
3 A.W.R. 646= A.I.R. 1934 All. 314. 

—Art. 166 — Application by judgment-debtor under 
O, 21, R, 89, CT, P, Code — Deposit not made in time 
owing to inaction of Court — Effect, 

No doubt under O. 21, R. 89, read with 
R. 92 (3), C, P. Code, and Art, 166 of the Limi- 
tation Act, it is necesssary that not only the applica- 
tion but also the deposit must be made wdthin thirty 
days of the date of the sale and this period cannot be 
extended by the Courts, S. 148, C. P. Code, being in- 
applicable. But it is well settled that a party litigant 
ought not to be penalised when he found it impossible 
to comply with the requirements of the statute, not be- 
cause of any fault of his own, but by reason of the 
action or inaction of the Court. Where therefore the 
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deposit by the judgment-debtor was not made in time 
owing to unnecessary delay on the part of the Court in 
issuing the chalan, there is no reason why he should 
suffer in consequence. (Peh Chand, J,) BUTI RaM 
Sardar Singh. 36 P.L.R. 101 = 166 I.C. 603 = 7 R. 
L. 741= A.I.R. 1934 Lah. 876. 

Art. 166 — Application to set aside sale — Date of 

service of notice of motion as material. 

An application to ‘^et aside a sale is made in time if 
service of the notice of motion is made within time. The 
fact that it comes on for disposal after the time pre- 
scribed does not matter. {Lort lYilliams, /.) JNANEN- 

DRA Kumar Roy Chmjdhuki v amritakrishna 
Datta. 60 Cal. 1106 = 147 I C. 797 = 6R.C. 363 = 
A.I.R. 1933 Cal. 886. 

Art. 166 — Application to set aside sale — No 

fraud made out — Judgment- debtor's knowledge — Date of 
— Relevancy of. 

In an application to set asidt- a sale in execution, if no 
fraud in conducting the sale has been made out, the 
question of the date of knowledge of the judgment- 
I debtor is irrelevant. {Mukerjt and Guha, J J?) J. C. 
Galstaun z/. Syed Mahomed Husain. 140 I.C. 
732 = I.R. 1933 Cal. 26 = 36 C.W.N 242=A.I.R. 1932 
Cal. 627. 

Art. 166 — Application to set aside sale — Notice 

to purchaser — Actual but not formal notice, if sufficient. 

Where a purchaser has actual notice of the application 
to set aside a sale, the absence of formal notice is not a 
bar to the maintainability of the application. (^Lort 
Williams, /.) JNANENDRA KUMAR ROY ChaU- 
DHURi z/. Amritakrishna Datta. 60 Cal. 1106 = 
147 1 0. 797-= 6 R.C. 363 = A I.R. 1933 Cal. 886. 

Art. 166 and S. W— Application under 0, 21, 

R, 89, C, P. Code, to set aside sale — Court ordering 
petition to he dismissed as withdrawn — Sale upheld in 
appeal — Fresh application to set aside sale — Continuance 
of earlier petition — Extension of time — C.P.Code, O, 
21, Rr, 89 ami 90. 

In execution of a mortgage decree the mortgaged pro- 
perty was brought to sale. Defendants 19 to 21 object- 
ed to the execution and their objection having been 
dismissed they took the matter in appeal to the High 
Court. Certain other defendants attacked the sale under 
O. 21, R. 90, C. P. Code, Defendants 19 to 21 also 
deposited the decree amount in Court and prayed to 
have the sale set aside under O. 21, R. 89 of the Code. 
They obtained a stay of any fuither proceedings under 
R. 89 pending the disposal of their appeal to the High 
Court objecting to the execution. Subsequently the 
application under O. 21, R. 90 were allowed and the 
sale was set aside. Against this the vendee appealed to 
the High Court. After the sale was set aside defendants 
19 to 21 first got their stay order in the High Court 
cancelled and then applied to the lower Court for per- 
mission to withdraw their application under O. 2l, R. 89 
and the Court ordered that the application be dismissed 
as withdrawn and the deposit made by them was refund- 
ed. Later on, the High Court allowed the appeal pre- 
ferred by the vendee and restored the sale. Thereafter 
defendants 19 to 21 presented an application to the 
ower Court under S. 151 and Q. 21, R. 89 praying that 
he sale be cancelled, if necessary, by reviving their 
earlier application under O. 21, R. 89 and by excusing 
the delay. The lower Court set aside the sale as prayed 
' for. 

Held^ in appeal, that the subsequent application 
having been made more than thirty days after the date 
of the sale was timebarred; and the Court could not 
treat the original application as pending in spite of its 
order of dismissal. 
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LIMITATION ACT (1908), Art. 166. 

Held, further , that the Court could not entertain the 
later application on any general ground of equity based 
on the principle of S. 14 of the I. imitation Act, because 
the applicants had in withdi awing their original applica 
tion acted at their own risk. {Jackson and Butler, //.) 
Chidambaram Chethar?/. Annamalai Chettiar. 
40 L.W. 266-152 I.C. 519 = 7 R.M. 234 (2) = A.I.R. 

1934 Mad. 593 = 67 M.L.J. 189. 

■■ “"Art. 166 — Date of sale" — Sale when complete — 
Deposit of 25 per cent. — If essential. 

The sale is complete as soon as the offer of the auction 
purchaser is accepted by the auctioneer and it is immate- 
rial for the purpose of Art. 166, whether the 25 per cent, 
deposit is made or not. {Almond, AJ.C.) PADAM 
Lal V. Mohan Lal. 159 I.O. 273 = 8 R. Pesh. 80 = 
A.I.R. 1935 Pesh. 160. 

-Art. 166 — Decree executed against minor — Sale 

made in absence of guardian — Application to set aside 
sale— Limitation. See LIMITATION ACT, ART. 181. 
A.I.R. 1935 Lah. 972. j 

Art 166 — -Deposit made by judgment debtor 

after limitation with consent of decree-holder — Power of 
Court to set aside sale. See C. P. CODE, O. 21. R. 89. 

1935 O.W.N. 975. 

Art. 166 — Execution — Exemption of property 
front attachment — Limitation for plea being taken. 

Where a judgment-debtor is aware of the proclama- 
tion of sale and his property has been attached but does i 
not make any objection prior to the sale, he cannot, ■ 
after the sale, be allowed to raise an objection under S. 
60 that the property proclaimed to be sold is not liable 
to attachment and sale under that section. An objection 
or application by a judgment-debtor that his property 
not . liable to attachment and sale under S. 60 is an 
objection under S. 47 and is governed by Art. 166. 
{Staples, AJ.C.) SOBHA KHUSHAL v. CHH.AGANBA1. 
30 N.L.R. 135=6 R.N. 174 = 148 I.C. 200 = A.I.R. 
1934 Nag. 82. 

Art. 166 — Execution sale — Application to set 

aside. 

Though an application by a judgment-debtor for set- 
ting aside sale on the ground that he was not notified 
either under O. 21, R. 22 of the application for execu- 
tion or under O. 21, K, 66 of the date of the piepara- 
tion of the sale proclamation, f.dJs under S. 47, C. P. 
Code, still it is governed by Art. 166 of the Liniitaiion 
Act. (Case-law reviewed.) {Dalai and Bennet, JJ.) 
Kashi Ram v. Mt. Ha.smat Hanoo. I.R. 1931 All. 
324 = 130 I.O. 708=1931 A.L.J. 119 = A.I.R. 1931 
All. 145. 


LIMITATION ACT (1908), Art. 168. 

Gurdevi. I.R. 1931 Oudb 263 = 132 1.0.263 = 14 
O.L.J. 427 = 8 O.W.N. 633 = A.I.R 1931 Oudh 291. 
" "Art. 166 — Extension of time. 

The period of limitation under Art. 166 being fixed 
by statute and not by the Court, it cannot be extended 
under S. 148, C. P. Code, or under S. 5, Limitation Act 
; {Middleton, J.C.) BhaG ChaND v. MT. NaJAB 
Sultan. 148 I.O. 1082 = 6 R. Pesb. 69 = A.I.R. 
1934 Pesh. 26. 

——Art. 166 — Sale by Collector under Ondh Civil 
I Buies, B. 211 — Application to set aside sale — Limitation 
— Start! ng poi nt . 

Where property to be sold in execution of a decree is 
self-acquired revenue paying land belonging to the judg- 
nient-debtor and the papers are sent to the Collector for 
sale under R. 211 of the Oudh Civil Rules, the Collec- 
tor is acting merely as a sale officer under the diiections 
of the executing Court and the Court remains seized with 
the execution and the sale is not completed until the 
Court formally accepts the bid and declaies the purcha- 
ser. O. 21, R 84, C. P. Code, prior to such order, the 
bidder, whose bid has been accepted by the sale officer at 
the time of the birl, does not acquire any interest in the 
property and the starting period of limitation under Art. 
166 of the Limitation Act for an application to set aside 
the sale is the date on which the Court approves of the 
‘'ale and declares the purchaser. {Afanavutty and 
Thomas, /J.) HaRI ShaNKAR z>- AMINA RiBI. 10 
Luck. 557 = 1935 O.W N. 208 = 163 I.O. 719 = 7 R.O. 
376 = 1936 R.D. 99 = A.I.R. 1935 Oudh 131. 

Art. 167 — Application for delivery of possession 

under 0. 21, B. 95 — Bciistance — Application under 0. 
21, B. 97 held barred by limitation — Fresh application 
for zvarrant of possession not barred. 

After the purchase, the decree-holder-piirchaser made 
an application under O 2l,R.95, for delivery of pos- 
session of the property, and a warrant for possession 
j was issued, A repoit was then received that resistance 
i was offered. The Judge htM that an application under 
O. 21, R. 97 was barred by limitation and the decree- 
holder-purchaser applied for a fresh w.irrant for posse.? - 
sion. 

Held, that the case did relate to an applic.ition under 
O. 21, R. 95 and the matter at issue between the parties 
i did relate to the execution of the decree, and hence a suit 
i could be barred under .S. 47. The purchaser as a decree- 
j holder was not barred by O. 21, R. 97, or by Art. 167, 
i Limitation Act, for making a fresh application for exe- 
I cution or possession. {Staples, A. J.C.) NaTHU 

; HarishaNKAR rc Fatu'sa. 147 I.C. 682 = 6 R.N. 
: 132=A.IR. 1933 Nag. S69. 


““I Art. 166 — Execution sale — Application to set 
aside under S. 47, C. P. Code — Art 181 applies, not Art. 
166. See Limitation Act, Art l8i. 32PLR. 
440=A.I.R. 1931 Lab. 686 (2). 

Art. 166 — Execution sale — Application under O, 
2\,B. 89, C. P. Code — Limitation — Starting point. 

1 he rule of limitation govering applications under O. 
21, R. 89 is to be found in Art. 166 of the Limitation 
Act. The terminus a quo for such applications is the 
date of sale. The provisions of the C. P. Code 
suggest that it is only on the date when the bid is 
accepted and a declaration made about a person being a 
purchaser which declaialion is to be followed iinmcdi 
ately with the deposit of one fourth of the purchase- 
money that the sale can be said to have been completed 
and the starting point of limitation for an application 
under K. 89 must be the date of such declaration and 
deposit and not the d.ite when the bid was made. 
{Btsheshwar Nath and Ktsch, JJ.) KaNWaL RAM v. 


1 Art. 167 — Scope — Ob.struction to judgment- 

I debtor — Fresh application for possession — No bar — Art. 

I 167 has nothing to do with .‘^uch an application. See C 
I P. CODE, O. 21,R 97. 35 Bom.L.R. 1033 = A.I.R. 

. 1933 Bom. 467 (F.B.). 

I Art. 168 — Appeal dismissed for default — Appli- 

cation for restoration — IJ nutation. 
j An application for restoration of an appeal which has 
! been dismissed for default of prosecution is governed by 
! Art. 168 and S. 5 of the Limitation Act has no applica- 
I lion to .such a case. {Heald and Brozvn,Jj!) M.a 
i Skin v. S.T.R.M. Firm. I.R. 1933 Rang. 36 = 142 1. 

; C. 186 = A.I.R. 1933 Rang. 96. 

I Art. 168 — Appeal dismissed under O, 41, B, 10 

j (2) of C. P. Code — Application to restore. 

An application for the restoration of an appeal dismis- 
sed under O. 41, R. 10 (2), C. P. Code, for failure of the 
appellant to furnish security for costs is governed by Art. 
68. {Curgenven and Cornish, J J.) SlKUR v. Mv- 
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LIMITATION AOT (1908), Art. 169. 

THILI Ammal. 1361.0. 46 = I.B. 1932 Mad. 253 = 
1931M.W.N. 1124=34 LJW. 783 = A.I.R. 1932 Mad. 
170 = 61 M.L.J. 688. 

Art. 169 — Due service — What is — Substituted 

service not due service within the meaning Arts. l64 and 
169. See LIMITATION ACT, ART. 164. A.I.R. 1931 
Mad. 813 = 61 M.L.J. 920. 

— Art. 169 — '‘'‘Notice of appeal'* 

Quaere, — Whether the expression “notice of appeal** 
in Art. 169, refers to first notice as regards the 
appeal having been filed or to the subsequent notices as 
to the dates fixed for hearing. {Bhide^ /.) Ghulam 
Hussain v. Makhan Lal. 147 1.0. 288 = 6 R.L. 381 
(2) = 35 P.L.R. 146 = A.I.R. 1933 Lah. 882. 

"“Art. 174 — Adjustment — Need far ceytification. 

Having regard to the provisions of R. 2, O. 21 and 
Art. 174, it is not open to a judgment-debtor to prove 
adjustment or satisfaction, if he did not take steps to 
have the same certified within a period of 90 days from 
the date on which the alleged payment or adjustment 
was made. This rule would apply whether the payment 
pleaded is sought to be proved against the decree-holder 
or his assignee. (Young and Rachhpal Singh, J Jj) 
MuRARI LaL V. RAGHUBIR Saran. 66 All. 694=6 
R.A. 827 = 148 I.C. 1118 = 3 A.W.R. 477 = 1934 A. 
L.J. 198 = A.I.R. 1934 All 209. 

Art. Vl\.—‘Apphcabiltty — Certificatio7t by 

decree-holder. 

The limitation of ninety days prescribed by Art. 174 
does not apply to a certification by the decree holder. 
(^Hilton, /.) Sundar Das Vir Bhan v , Bishkn 
Das. 15 Lah. 910 = 165 I.O. 315 = 7 R.L. 692 = 37 
P.L.R. 196 = A.I.R. 1935 Lah. 194 (2). 

^Art. 11^— Scope — Agreement not to sell property 

in execution of sale — Sale tn contravention of — Appli- 
cation to set aside on the ground of '‘'fraud" — Limita- 
tion, 

The judgment-debtor applied to have a sale set aside 
under O. 21, R. 90, C. P. Code, on the ground that the 
property was sold in contravention of a private agree- 
ment between him and the decree-holder that the pro- 
perty should not be sold and that the suppression of the 
agreement constituted fraud. 

Held, assuming that there was “fraud”, the applica- 
tion, being uncertified as required by O. 21, R. 2, 
ought to be presented within 90 days of the date of the 
agreement. An application presented after 90 days 
could not be treated as one for certifying adjustment of 
the decree. (Madhavan Natr and Cornish, //.) 
MURUGAPPA CHETTIAR V. S. K. APPAVOO Chet- 
TIAR. 162 10.763 = 7 R.M. 284 = 40 L.W. 622 = 
A.I.R. 1935 Mad. 267(1). 

Art. 11^— Starting point under — Agreement by 

judgment -debt or to decree-holder to deliver possession of 
property if pu'^chased by latter — Decree holder purchas- 
ing and taking possession — Application by judgment- 
debtor to record satisfaction — Limitation — When com- 
mences. 

In pursuance of an agreement between the decree- 
holder and the judgment debtor under a mortgage dec- 
ree, that if the former purchased the mortgage-decree 
in Court auction, the latter should, within one month 
after the confirmation of sale, put the former in posses- 
sion of the property without any obstruction, after re- 
moving therefrom certain temporary sheds put up by 
him, and that the decree-holder should apply to record 
satisfaction of the decree. The decree-holder purchased 
the property in Couit auction on the date of the agree- 
ment, 15 4-1931, the sale was confirmed on 13 7-1931 
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and the decree-holder took possession of the property 
on 18 12-1931, prior to which the temporary sheds had 
been removed. The judgment-debtor filed an application 
under O. 21, R. 2, C, P. Code, on 17-3-1932, to have 
the adjustment recorded. 

Held, the time commenced to run only from the date 
when the decree-holder got poseession of the property, 
and that the application having been made within three 
months of that date was in time. (Beasley, C, J, and 
Cornish, /.) RaGHUPATHIRAYAPU V. PlCHAYYA. 
158 I.O. 961 = 8 R.M. 390 = 42 L.W. 268 = 1936 M. W. 
N. 498 = A.I.R. 1935 Mad- 581 = 69 M.L.J. 77. 

-Art. 175 — Decree of lower Court — Appeal dis- 
missed — Application for instalments — Limitation — 
Starting point. 

When an appeal is taken against a decree, the decree 
of the lower Court is supeiseded by that of the appellate 
Court any time for purposes of limitation runs from the 
date of the decree of the appellate Court even where the 
appeal is dismissed. So the time for an application for 
payment of the decretal amount by instalments runs only 
from the date of the decree of the appellate Court even 
though the latter only confirmed the judgment of the 
lower Court and dismissed the appeal. (Heald and Sen, 
//.) Abdul Karim z'. Maung San Kyaw. I.R. 
1932 Rang. 74 = 135 I.O. 858 = A.I R. 1932 Rang. 64. 

Arts. 176 and Vll— Applicability — Deceased 

merely party to preliminary proceedings. 

Prima facte neither Art. l76 nor Art. 177 applies to a 
case where the deceased is neither plaintiff or an appel- 
lant nor a defendant or a respondent, but is merely an 
applicant or opponent, in a proceeding which is institut- 
ed as a preliminary step to the filing of a suit or of an 
appeal. A.I.R. 1929 Sind 136 and 7 Bom. 373, Ref. 
(Adon and Riipdiand, A.J.Cs.) NOOR AHMED v, 
i Chattomal Gurmukhdas, 28 S.L.R. 150 = 6 R. 

I S. 207=148 I.C. 819 = A.I R. 1934 Sind 36. 

Art. 177 — Applicability — Appeal in execution 

proceedings — Abatement. 

Art. 177 applies to an appeal against an order in exe- 
cution proceedings : Tf in such an appeal a respondent 
dies and his legal representative is not brought on record 
within the time limited, it would abate*. (Jackson and 
Pakenham Walsh, J J.) GaNGU NAIDU MUTTEN- 
NA. 151 I.O. 777 Cl) = 7 R.M. 136 (2) = 1935 M.W. 
N. 89 = 40 L.W. 623 = A.I.R. 1934 Mad. 664 (1). 
Art. Vll— Apphca'nhty— Execution proceedings. 

The provisions as regards substitution do not apply 
to execution proceedings. 10 P.L.T. 763 (F.B.), Foil. 
(Knlwant Sahay and Jame^ //.) SheogOBIND RAM 
z/. MT. Kishunbasi Kuer. H Pat. 546 = I.R. 1932 
Pat. 171 (2) =138 I.C. 91= 13 Pat.L.T. 318 = A.I.R. 
1932 Pat. 222. 

Axl. Ill -—Application to bring on record legal 

representati ves — Li mitati on . 

Applications to bring on record the legal representa- 
tives of a deceased person are governed by Ait. 177 and 
not by Art. 181. (Reilly and Anantaknshna Ayyar, 
//.) RAJA OF KaLAHATSI v. JAGANNADHA RAYA- 
NIMGAR. 66 Mad. 1006= I B. 1932 Mad. 681= 139 
1.0. 402 = 36 L.W. 170 = 1932 M.W.N. 697 = A.I.E. 
1932 Mad. 674 = 63 M.L J. 827. 

Art. 177 — Suit dtsmtssel for default hut res- 
tored— Death of pirty during interval— Application to 
implead legal representatives — Extension of time. 

Where a suit by the landlord was dismissed for 
default but the order of dismissal was subsequently set 
aside and during the interval some of the tenants defend- 
ants died and the plaintiff subsequently applied for 
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impJeading the heirs of the deceased and it appeared 
that three months had expiied from the date of the 
death of the defendants though not from the date of thj 
restoration order. 

Held that the application could be entertained. 
{pppenheim, l.M.) Ram DA UR v. PaRTAB NaRAIN 
Singh. 16 R.D. 476-12 L.R. 237 (Rev.). 

— "Art 178 — Applicability — Award under Co- 
operative Societies Act — Application for execution — 
Limitation. See CO-OPERATIVE SOCIETIES ACT, S. 43 
—Bengal Rule 22 (7). 39 O.W.N. 1301. 

Art. 178 — Inappltcabilit) — Stttl to file award. 

An application under para. 20 of Sch. II, C. P. 
Code, is not the only remedy open to a person in w'hose 
favour the award is made. He ('an file a regular suit in 
which case Art. 178, Limitation Act does not apply. 
{Tek Chamf /.) KaI'AN Chand v. RUP LAL. A.I.R. 
1936 Lah. 134. 

Art. 179 — Commencement of time — High Court 

calling for finding — Lea7>e to appeal to Privy Council. 

The High Court in an interlocutory judgment having 
set aside tlie conclusions but not the decree of the lower 
Court sent down an i.ssue for a finding and on receipt 
of the finding it passed a decree. 

Held^ that the order sending down the issue for find- 
ing was one under O. 41, R. 25, that it was not a final 
order and that an application for leave to appeal to the 
Privy Council against the said order could be made with 
in 90 days from the final decree. (^Murphy and A\via- 
^att, //.) JIVANLALf/. Vrajlal. 6 I.R. (Bom.) 64 = 

1461.0. 268 = 35Bom.L.R. 416 = A.I.R. 1933 Bom. 
251. 

Art. Income-tax case — Application for 

leave to appeal to Privy Council — Limitation — Stall- 
ing point. 

An application for leave to appeal to the Privy Coun- 
cil in a case under the Income-tex Act is governed by 
Alt. 179 rather than by Ait. 181 of the Limitation Act 
and the date of the judgment is the stalling p'dnt of 
limitation. {Rankin, C .J. and Pearson, Jf) COMMIS- 
SIONER OF Income-tax, Bengal v. Shaw Wal- 
lace & Co. 69 Cal. 251-I.R 1932 Cal. 588 = 139 

1.0. 236 = 36 O.W.N. 127= A.I.R. 1932 Cal. 587. 

Art. 179 — Period prescribed undei — Computa- 
tion — Time for obtaining copy of judgment —Right to 
exclude. See LIMITATION ACT, S. 12 (3). 13 Rang. 

762. 


Art. Separate appeals — Single application 

—Second application filed out of time — Bar, 

There is no provision of law authoiising one applica- 
tion for leave to appeal in tw o separate suits and 
appeals. Where one such application is filed, it is not 
open to the party to file another application out of time. 
It is however open to him to amend the application by 
confirming the prayei for certificate to one of the cases. 
{Jai Lai and Agka Haidar, J/.) GOPAL SlNGH i'. 
JOHN.STONE. I.R. 1932 Lah. 682 = 1401.0.70 = 33 
P.L.R. 455--A.I.R 1932 Lah. 441. 

Arts. 180, 181 and 182 — Applicability — Appli^ 

cation for possession by deri ce holder-purchaser — Limi- 
tation. 

As Art. 180 applies to an application for possession 
by a deciee holder-purchaser, the residuary Art. 181 
does not apply. Nor can the application for delivery be 
regarded as an application for execution. So, Art. 182 
cannot apply. Art. 180 being the more specified article 
must therefore apply. (Case law reviewed.) 13 Mad. 
374; 32 Mad. 136 and 24 Mad. 185, Expl. and Rel. on. 
{Beasley, C.J., Ramesam and King,JJ,') ABDUL 

Aziz Sahib v, Chokkan Chettiar. 68 Mad. 893 


LIMITATION ACT (1908), Art. 180. 

= 8 R.M 483=169 I.O. 279 = 1935 M.W.N. 926 = 42 
L.W. 376=A.I.R. 1935 Mad. 803=69 M.L.J. 821 
(P.B.). 

Art. 180 — Applitaiion for delivery — Order for 

delivery not earned out — Second application dismissed 
as time barred — Third application — T^imitation, 

In spite of an ordci diiecting delivery of the proper- 
ties purchased in auction by the decree holder, he was 
unable to get delivery. Two years later, he applied 
again for delivery but the application was dismissed 
as time-barred. Next year, he filed the present appli- 
cation . 

Held, that the present application should be regarded 
as a remainder to the Court to proceed with the original 
petition on which delivery had been ordered and which 
was never properly disposed of. It was not therefore 
time-barred and no time ran against the presentation of 
such a reminder petition. 50 M.I..J. 2l5, Rel. on. 
{Pakenham Walsh, /.) APPAVOO NaiNAR v. LAKSH- 
manaReddi. 6I.R. (Mad.) 57 = 147 1.0. 397 = 
1933 M.W.N. 970 = 38 L.W. 347 = A.I.R. 1933 Mad. 

I 745= 65 M.L.J. 306. 

Art. 180 — Application for execution — Dismissal 

for non payment of batta — Collateral litigation — Appeal 
pending — Fresh application after three years from the 
date of the previous order — Later application deemed 
' to have been barred by Art. 180, See Ijmitation 
1 ACT, S. 15. 56 Mad. 490 = A.I.R. 1933 Mad. 418 = 
j 64 M.L J. 664 (F.B.). 

* Art. 180 — Applicatfni under O, 21, A’. 95 C.P. 

i Code — Limitation — Starting point, 

I An application for delivery of posses.sion by an auc- 
I tion-purchaser under O, 21, R, 95, C.P. Code, has to be 
I made within three ycais of the date of the confirmation 
of the sale and not from any later date such as the date 
of the issue of the sale I'eitificate. {Mukerji and Mitter, 
//.) Anarjan Bibi 7 >. Chandramani Shaha. 64 
C.LJ. 241 = I.R. 1932 Cal. 68 = 134 I.C. 1188 = A.L 
R. 1932 Cal. 76. 

Art. 180— C. P. Code O. 21, AV. 92 (1), and 95 

— Appeal from order of Sub Judge disallowing ap“ 
plication to set aside sale — Appeal dismissed — Applica- 
tion by auction-purchaser for delivery of possession — 
Time for. 

In construing the meaning of words “when the sale 
becomes absolute” in Art. 180, regard must be had not 
only to the provisions of O, 21, R. 92 fl) but also to 
j the other material sections and orders of the Code in- 
I eluding those which relate to appeals fiom orders made 
I under O. 21, R. 92 fl) Where therefore there is an 
I appeal to the High Couit from an order of the Subordi- 
j nate Judge disallowing the application to set aside the 
sale, the order of the Subordinate Judge confiiming the 
I sale did not become effective and the sale will not 
become absolute within the meaning of Art. 180 until 
the disposal of the appeal, even though the Subordinate 
Judge may have confirmed the sale, as he was bound to 
do when he decided to disallow the abovementioned 
application. The sales did not become absolute within 
the meaning of Art. 180 till the date when the High 
Court dismissed the appeal. So applications for posses- 
sion of the properties under O. 21, R. 95 purchased at 
the auction sale were not barred by limitation as the 
period of three years commences from the date of the 
dismissal of the appeal by the High Court. When there 
was a final conclusive definite order confirming the sale 
and not from the date on which the application to set 
aside the sale by the judgment-debtor was dismissed by 
the Subordinate Judge. A.I.R. 1932 Cal. 75, Reversed; 
56 Cal. 608, Overr.; A.I.R. 1933 Cal. 311, Appr. ; 45 
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Mad. 185, Ref. (Str Lancelot Sanderson^) CHANDRA 
MaNI z/. ANARJAN BIBI. 61 I. a. 248 = 61 Cal. 946 
= 36 P.L.R. 289 = 11 O.W.N. 1213 = 1934 M.W.N. 
766 = 6 R.P.0. 167=160 I.O. 11 =38 O.W.N. 901=40 
L.W.65 = 1934A.L.J.618 = 69C.L.J. 547 = 4 A.W. 
R. 1624 = 36 Bom.L.R. 717=A.I.R. 1934 P.O. 134 = 
67 M.L.J. 79 (P.C.). 

Art. 180 — Decree-holder auction purchaser — 

Application for delivery of possesnon — Commencement 
o f limitation. | 

The mortgagee decieO'hokler puiehased certain pro- i 
perty on the l7th September, 1924. The jadgment- ! 
debtor applied for setting aside the sale on 3lst October, ; 

1924, and that application was dismissed on 30th May, I 

1925, and the sale was confirmed on that date. There; 
was an appeal by the jiidgment-debtoi against the order 
dismissing the application for setting aside the «ale and 1 
the appeal was dismissed on the 25th July, 1927. The ’ 
application for delivery of possession was made on the : 
l8tli January, 1929, 

II cl if that limitation applicable was the one pi escrib- 
ed by Alt. 180 and the application having been filed 
within thiee years after 25th July, 1917, w.is in time. 
{Guha and Bartley, //.) ClIHOGAN LAL BaGUI v. 

Behari Lal Saha Ray. M7 I.O. 881 = 6 R.C. 380 
= 56 O.L.J. 620 = A.I.R. 1933 Cal. 311. 

Art. 180 — “ Pur chaser ' — If includes decree' 

holder-put chaser. 

The meaning of Art. 180 is plain because the word 
“purchaser.” in this article includes cases of a decree- 
holder-purchaser and a purchaser w’ho is not a decree- 
holder. {Beasley, C. luime'atn and //.) 

ABDUL AZIZ Sahib v. Chokkan chettiar. 58 


LIMITATION ACT (1908), Art. 181. 

“ Art. 181 — Applicability — Application to implead 
legal representatives. 

Application to bring on record the legal representa- 
tives of a deceased person are governed by Art. 1 77 
and not by Art. 181, {Reilly and Anantakrishna 
Ayyar^ jj.) raja OF Kalahasti V, Jagannadha 
Rayanimgar. 66 Mad. 1006 = I.R. 1932 Mad. 681 
f =139 I.C. 409 = 36 LW. 170 =1932 M.W.N. 697 = 
f A.I.R. 1932 Mad. 574 = 63 M L J. 827. 

* Art. 181 — Applicability — Application to restoie 

suit dismissed for default. .See C. P. CODE, S. l5l AND 
O. 9, Rr. 8 and 9. A.I.R. 1935 Pesh. 186. 

Art. 181 — Applicability — Application under S 

26 / of the B.T.Act, 1885. 

An application under S. 26-J of the B. T. Act, is 
governed by Art. 181. {Costello and Afallik, //,) 
Saktisaran Sinha V. radha Raman Mandal. 
149 I.C. 1134 = 6 R.C. 718 = 38 C.W.N. 50 = A.I.R. 
1934 Cal. 396. 

-Art. 181 — Applicability — Application under O. 

21, A*. 2, C. I\ Code. 

A certification by tlie judgment debtor under O. 21, 
R. 2, C. P. Code, is an application under Art. 181, 

1 -imitation Act, whereas one by the decree holdeis can- 
not be held to be such. For the latter, there is no period 
I of limitation. {Wott and Dhavle, JJ.') MaDAN Singh 
? y. Kamakhy\ Narain singh. 163 I.C. 1018 = 

I 7 R.P. 400 = 15 Pat.L T. 457 = A I.R. 1934 Pat. 380. 

; Art. 181 — Applicability — Application under O. 

i 21,R. 91,C. P. Code. See LIMITATION ACT, ARTS. 

! 166Ax\J>J81. 1935 A.L.J. 940 = 1561.0. 389 = A.I.R. 
i 1935 All. 889. 

Alt. 181 — Applicability — Income tax case — 


Mad. 893 = 169 I.C. 279 = 8 R.M. 483 = 1935 M.W.N. 
926 = 42 L.W. 376 = A.I.R. 1935 Mad. 803 = 69 M.L. 
J. 821 (F.B.). 

—Art. 180 — Starting point under — Cancellation 

of cause of action for application — Subsequent removal 
of cancellation — Application after — Maintainability. 

Under Art. 180, an application by an auction -pur- 
chaser for delivery of possession has to be made within 
three years from the time when tiie sale becomes ; 
absolute. But when, l^y leason of a decree of a com- ■ 
petent Court (declaring that the decree-holders had i 
acquired no right on the basis of their auction-purchase : 
in execution of the mortgage ilecree and consequently ; 
had no right to get possession) there is a cancellation of j 
the cause of action for delivery, operating to suspend 1 
the rights of the auction -purcha'^er, he is entitled, on the ' 
removal of such cancellation by a Court of appeal, to 
avail of a fresh cause of action, which arises by reason 
thereof. {Nasim AH and Khundkar, J J.) JateEN- 
DRACHANDRA BANDHOPAJjHYA V. REBATFE MOHAN 
Das. 620al. 66 = 158 I.O. 191 = A.I.R. 1936 Cal. 
333. 

' Art. 181 — Applicability . 

In view of the fact that all the preceding articles 
apply to applications made under the Code of Civil 
Procedure, Art. 181 also applies to other applications 
under the same Code, i .e,, the application contemplated 
therein is ejusdem generis with the other applications 
which are specially specified. {Sulaiman, C.J. Mukerji 
and King, JJ.) SHIAM LaL u, OFFICIAL LIQUIDA- 
TORS OF THE U. p. Oil Mills Co., ltd. 65 All. 
912 = 3 A.W.R. 201 = 6 I.R. (All.) 184 = 146 LO. 893 
= 1933 A.L.J. 1203 = A.I.R. 1933 All. 789 (F.B.). 

— Art. 181 — Applicability — Application for deli- 
very by decree-holder-purchaser. See LIMITATION 
act, arts. 180, 181 AND 982. 58 Mad. 893= A.I. 
R. 1936 Mad. 806 = 69 M.L.J. 821 (F.B.). 


Application for leave to appeal to Privy Council, 

An application for leave to appeal to the Privy Coun- 
cil in a case under the Income-tax Act is governed by 
Art. 179 rather than by Art. 181 and the date of the 
judgment is the starting point of limitation. {Rankin 
i C J. and Pearson, J.) COMMISSIONER OF INCOMK- 
, TAX, Bengai, V. Shaw Wallace & Co. 69 Cal, 251 
= IR. 1932 Cal. 588 = 139 I.O. 2S6=36 0W.N. 127 
= A.I.R. 1932 Cal. 587. 

Arts. 181 and 166 — Applicability — Ob/cctions 

under S. 47, C,P. Code. 

Limitation for lodging objections under S. 47, C. P. 
Code, is governed by Art. J8l and not by Art. 166. 
Hence the limitation for thirty days prescribed for ob- 
jections under O. 21, R. 90, C. P. (.'ode, does not apply 
in a c.ase where objections are lodged under S. 47, CLP. 
Code, and in such cases a second appeal is competent. 
(Case-law referred.) {Currie, J.) HanS KAJ v. KaRAM 
Chand. 6I.R. (Lah.)49 (2)=146I.O. 113 = A.I.R. 
1933 Lah. 670. 

Art. 181 — Applicability —Order allowing 

amendment of decree — Application to set aside. 

I A decision given under S. 152, C-.P. Code, granting an 
application for amendment of a decree is an order and 
not a decree. Hence an application to set aside such an 
I order is governed by Art. 18 1 and not by Art. 164. 
{BaCiJ.) Lawrence v, dewan Singh. 6 I.R. 
(Rang.) 69(1) = 146 I.C. 823 = A.I.R. 1933 Rang. 
264. 

Art. 1^1— Applicability — Partition suit — Appli- 
cation for appointment of Commissioner . 

Art. 181 applies only to applications to Court for 
exercise of acts and powers which the Couit is not 
bound to perform suo motii. An application for the exer- 
cise of purely ministerial functions which the Court has 
no discretion to refuse is not within the Article. In a 
partition suit, after the preliminary decree, the Court is 
bound to proceed further and to appoint a (Commissioner 
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to actually partition the property and on the leport 
of the CommiiMoner, if accepted, to pass a final decree. 
So an applicatioh in a partition suit after the prelimi- 
nary decree was passed for the appointment of a Com- 
missioner is not subject to Art. 181 or any rule of limi- 
tation. 22 Cal. 425 and 53 Mad. 378, Kel. on. {AfitiUU- 
ton^ J. C.and SaaJudiiuif A./.C.) FauIR CHAND z/. 
Mahomed Akbar Khan. 6 I.R. Pesh. 14=145 
1 , 0 , 201=A.I.R. 1933 Pesh. 101 (2). 

Art. 181 — Application'^ — Certification of pay- 
ment by decree-holder. 

Certification to the Court under O. 21, R. 2 (2), C. P. 
Code by a decree-holder of a payment made to him out 
of Court, even if made in the form of an application, is 
not an application, within Art. 181. {Venkatasubba 
Kao, /.) Gangayya V, Seshagiri Kao. 159 I.O. 
38 = 8 E.M. 439 (1) = A.I.R. 1936 Mad. 922. 

Art. 181 —Company — Application under S» 186, 

Ccmpames Act. 

Quaere. Whether Art. 181 only relates to applications 
made under the Civil Procedure Code or applies also to 
applicaiions by the Liquidator under S. 186, Companie's 
Act. {Lord Russell of Ktllo7uefi?) HANSRAJ GUPTA 
V, Official Liquidators of the Dehra dun- 
MUSSORIE Tram Co. 60 I.A. 13-^64 A. 1067=37 
O.W.N. 379 = 1933 A.L.J. 175 = 142 LO. 7=IR. 
1933 P.O. 43 = 1933 M.W.N. 190 = 36 Bom.LR. 319 
= 37 Ii.W. 445 = 67 C.L.J. 166 = A.I.R. 1933 P.O. 63 
= 64M.L.J. 403 (P.O.). 

[Appl. 55 A. 912(920, 926i et seq.) (F.IL). R. 1934 ; 
A.L.J. 86(90).]. I 

Art. 181 — Company — Filing of objections to | 

notice served on contributory — Limitation specifically j 
pri/vidcd in rules framed by the High Court j 

Where limitation is specifically provided for in the j 
Rules framed by the High Court under the Indian 
(Companies Act for filing objections to a notice served 
on a contributory as regards his having been placed on 
the list ot contributories, the specific provision must 
prevail and not the general pro\i.-?ion in the Limitation 
Act. {{/Ihide, /.) SHANTI LAL. v. LYALLPUR BANK, 
LTD. 169 I.O. 1044 (1) = 8 R.L 459 = A I.R. 1935 
Iiah. 645. 

^ArtS. 181 and Continuation —Application 

for attachment of decrees — Subsequent application for 
attachment of immovable properties — Limitation not 
saved by prior application. 

An application for the attachment of immovable pro- ] 
perty cannot be held to be in continuation an appli- 
cation for the attachment of decrees. So the time for an 
application with the former relief is not extended by a 
prior application for the attachment of decrees. 3 A.L.J. 
325 and 12 K. I). 697, Foil. (Oppenheun, S.M. and 
IValton, /.d/.) TULSHI PeRSHAD 7'. GULZARI LAL. 
14 L.R. 71 (Rev.) = 17 R.D. 69. 

-Art. 181 — Decree fvt injunction — Liiuitation. 

G. 21, K. 32, C. P. ('ode, only prescribes the mode for 
th 2 execution of a decree for injunction. If however a 
Court is moved to enforce execution of the decree under 
this provi‘'-ion of law, the application must be made 
within limitation as prescribed by Art. 181. Where j 
therefoie a peison, who has obtained an injunction ! 
foi bidding defendant-* fiom building their house in such j 
a way as to interfere with the passage of light and air j 
through the ventilators in his hou'-e, puts in an execu- I 
tion application on the groand that defendants have ! 
violated the in]iinction by building a wall again^^t the i 
ventilators, it is incumbenl upon him to prove that the 1 
breach of injunction took pi ice within three yeais of | 
his application. The building of the wall is not a conti- ! 
nuing wrong and limitation is not saved by the piovi- 1 
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! sions of S. 23 of the Limitation Act, as the wrongful act 
i on the part of the defendants is completed by the build- 
' ing of the wall. {Abdul Rashid, Jf) MOTI RAM v, 

I Hansraj. 160 1.0.777 = 8 R.L. 698 = 37 P.L R. 

I 576 = A.I.R. 1936 Lah. 702. 

i Art. 181 — Execution — Application to execute 

I decree of Revenue Court, See LIMITATION ACT, ART. 

182. 14 Lah. L.T. 15. 

Art. 181 — Execution of decree— Conditional 

I decree for possession — Starting point . 

, Where under the terms of a decree the right of the 
decree-holder to recover possession of some property in 
i the hands of the defendants is contingent upon the 
I decree-holder paying certain sums of money to the 
defendants but no date for payment is specified, the 
* decree-holder is entitled to pay the money on the date 
I w’hen the decree was passed and to ask for possession 
I immediately after the payment had been made. The 
I right acciues to the decree-holder immediately and he is 
j not entitled to prolong the date of the payment by his 
I inaction or laches. Consequently an application made 
j more than three years from the date when the decree 
I was passed will be barred under Art. 181. {Sen and 
I Rennet^ //.) Si RI NARAIN TeWAKI v. BRII NARAIN 
Rai. I.R. 1931 All. 399 = 181 1.C. 659 = 1931 A.L.J. 
S19 = A.I.R. 1931 All. 326. 

Art. 181 — Execution of decree — Decree satisfied 

by execution of decree — Decree-holder compelled to restore 
I property obtained, by subsequent proceedings — Revival 
of decree — Execution — Starting point. 

If, as a result of execution, a decree has been satisfied 
and if the decree-holder is compelled to refund or 
restore the pioperty as a result of proceedings taken 
subsequently by the judgment-debtor or by a third party 
the satisfied decree revives on the refund or the restora- 
tion of the property and an application to execute the 
revived decree would be competent within three years 
from the time when the right to apply accrued to the 
decree-holder. In ‘siich cases the starting point for an 
application would be the date when the decree-holder is 
compelled to refund the amount or restore the property. 
Where the High (’ourt merely declnies that the execu- 
tion proceeding'-’ are ineffectual .nnd it is the executing 
Court that orders restitution, //^’ A/, that limitation runs 
from date on which re.stitution takes place. {Rangi 
LafJ.) Akbar Ali 7». Mkhr all 168 1.0.5 = 
A.I R. 1936 Lah. 166. 

1 Art. 181 — Execution petition — No application to 

1 bring legal representatives on record 7mthtn three years 
\ — Bar. 

I The law does not require any application being made 
1 to bring on the record the legal representatives of a 
I judgment debtor and an execution application against 
I them is not b.urred merely because no application to 
! substitute the legal representatives is made within three 
years of the death of the judgment-debtor. {Jai Lai, 
/.) Maula Bakhsh V. Mahomed ikram. 154 I.O. 
307=7 R.L 544= A.I.R. 1934 Lah 65. 

• -Art. 181 — Execution sale — Applicability — Void 

execution sale — Application to set aside. 

If a party wants a sale to be set aside for any of the 
reasons given in R. 90, O. 21, then the application must 
be made within 30 clays as enacted by Art. 166, Limi- 
tation Act, but where a void sale is sought to be set 
aside then the application would not be under R. 90, 
O. 21 , but will be deemed to be an application made in 
execution governed by S. 47 and to wdiich Art. l8l, 
would be applicable, {young and Rachhpal Stngh^ 
//.) NAROTAMDAS V. Bhagwan das. 1611.0. 
244 = 7 R.A 119=1934 A.L.J. 869 = 3 A.W.R. 646= 
= A.I.R. 1934 All. 314. 
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LIMITATION ACT (1908), Alt. 181. 

■"“Art. 181 — Execution sale — Application to set 
aside. 

An application to set aside an attachment and sale in 
execution by the judgment debtor who continued in 
possession is governed by Art. 181 but the right to 
apply accrued not from the date of sale but from when 
the notice of attachment served on him was returned. 
46 l^om. 1031, Ref. (^Madgavkar and Baker ^ //.) 
Gangadhar Martand V, j.vG Mohandas Varji- 
VANDAS. I.R. 1931 Bom. 442-133 I.C. 868=33 1 
Bom.LB. 781 = A.I.B. 1931 Bom. 446. 

——Art. 181 — Execution sale — Application to set 
aside. 

Even when an execution sale is a nullity because the 
property sold is in excess of the property mortgaged, an 
application to have it set aside under S. 47, C.P. Code, is 
governed by Art. I8l and not Art. 166 of the Limitation 
Act. ijShadt Lai. C. J. and Broadway /.) SUNDAR 
Das V. NIKKA. I.R. 1931 Lah. 605= 132 I.C. 493 = 
32 P.L.R. 440 = A.I.R. 1931 Lah. 686 (2). 

^ArtS. 181 and 166 — Execution sale — Decree 

executed against minor— Sale made in absence of guar- 
dian — Application to set aside sale — Limitation. 

Obiter, — An application on behalf of a minor to set 
aside a sale in execution of a decree against him, on the 
ground of its being made in the absence of any guar- 
dian to represent the interests of the minor in the execu- 
tion proceedings is governed by Art. 181 and not by 
Art. l66 inasmuch as the sale is void. A. I.R. 1924 
Mad. 431, Rel. on. {Bhide, J,) MehaR SiNGH v, 
Lal. 1691.0. 988 = 8 R.L. 449 = A.I.R. 1935 Lah. 
972. 

“ A rt. 181 — Execution — Stay of execution till 

rehearing — Later order staying till further orders — No 
further orders passed. 

An ex parte decree was passed in December 1922. On 
4th January, 1923, the judgment-debtor applied for 
setting aside the decree. On 9th April, 1923, the decree 
holders applied for execution but on 25th May, 1923, the 
judgment-debtors obtained from the Court an order in 
these terms : “In compliance wdth this order, the execu- 
tion proceedings should be stayed until the re-hearing 
case is disposed of. Let the execution be stayed until 
farther orders”. In compliance with this order, the 
executing Court passed an order on 14th December, 
1923, in these terms : “It is useless to keep the execu- 
tion case pending any longer. Struck off’\ The re- 
hearing Case was dismissed on 19th December , 1923. 
On the 7th January, 1924, the judgment debtors took 
an appeal, but it was dismi«:sed on 21sl June, 1926. On 
11th January, 1929 the decree-holders filed a fresh 
execution application. 

Ilcldy that no “further orders” having even been 
passed the decree holders were entitled to wait till the 
proceedings relating to the re-hearing were finally dispos- 
ed of on appeal and that the execution application w'as 
in time. (^Mukerji and Guha, //.) RaDHA BALLAV 
Khan PEARY Lala Ghosh. 68 Cal. 1113=I.R. 

1931 Cal. 939 = 134 I.C. 939 = 35 C.W.N. 640=A.IR. 

1932 Cal. 19. 

——Art. 181 — Execution — Sutpension of execution — 
Injunction order in another suit — Dismissal of other 
suit — Application to continue execution — Time limit. 

When a Court suspends proceedings in any pending 
execution for some rea.son, then the application has not 
been judicially disposed of. When therefore the exe- 
cuting Court receives an injunction order from the other 
Court and the former postpones the execution proceed- 
ings indefinitely till the dispute between the parties is 
decided, then the execution proceedings would continue 
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and it is open to the decree-holders to apply for the 
continuation of the execution proceedings within a 
peiiod of three years from the date on which the in- 
junction order becomes ineffective, the date on 

which the suit issuing the injunction is dismissed and 
not the date of the de:ision of appeal when no stay is 
applied for. {Youn^ and Rachhpal Singh^ J J.) Mt. 
Nabban Begam V. Mr. Moti Beg am. 6 R.A. 709 = 
148 I.C. 525 = 1934 A.L.J. 363 = 3 A.W.R. 560 = 
A.LR. 1934 All. 294. 

^Art. 181 — Ex parte decree — Application to set 

aside. 

Where an ex Parte decree was passed against two 
defendants on 12th June, 1928, and an application to 
have it set aside w'as made by one of them on 4th Decem- 
ber, 1928, and the other applied on iSth February, 1929. 

Held., (per Obiter)., that the proper article applicable 
was Art. 164 and not Art. 181. {Bhide, /.) PURAN 
Chand V. Ralia Ram. I.R. 1931 Lah. 776 = 133 I.C. 
439=32 P.L.R. 410. 

‘Art. 181 — Instalment deciee — Execution in 

respect of instalments fallen due. 

Where m case of an instalment decree an application 
has been made after ‘^ome instalments have fallen 
due, the appropriate Article is Art. 182 (7). Art. 181 has 
no application to such a case. But so far as default 
clause is a)ncerned, Art. 181 would apply and the remedy 
for the enforcement of the default clause in the instal- 
ment decree is time barred after the expiry of three 
years from the default in payment of 2nd instalment 
w'hen the right to apply for execution for the whole 
amount accrued to the decree-holder. The decree holder 
cannot in such a case claim the lecovery of future instal- 
ments merely because in some future years there has 
been again a default in the payment of the agreed succes- 
j bive instalments. His remedy to recover the instal- 
I ments as and when they fall due is however not barred 
j by the default clause. {Sulaiman^ C, J. and Mukerjiy 
/.) Ram Parsad Ram v. Jadunandan Upadhia. 
66 All. 921 = 6 R.A. 956 = 149 I C. 598 = 1934 A.L.J. 
772=4 A.W.R. 498 = A.I.R. 1934 All. 534. 

Art 181 — Mesne profits — Application to ascer- 
tain. 

The Code does not require that a party should make 
an application for the abcertainmcnt of mesne profits 
and therefore Art. 181 cannot apply to j=uch an applica- 
I tion when made. {Snlaiman, C, J, and Baipai, J,) 

I Narain Das v, Hhagwati Prasad. 151 I.C. 755 = 

I 7 R.A. 202 = 1934 A.L.J. 86 = 3 A.W.R. 164 = A.LR. 
1934 All. 466. 

Art. 181- “Mesne profits — Application for mesne 

profits in execution — Cau^e of action — When arises — 
Date of decree or date of taking possession. See C.P. 
CODE, S. 144. 17 N.L. J. 281. 

Art. 181 — Mesne profits — Application for — 

Starting point of limitation. 

Limitation for ascertainment and realization of mesne 
profits, is governed by Art. 181, and the period of limi- 
tation runs from the date on which the possession is 
deliveied. ^Bhtde. J.) Mt. Karam Pibi v. MEHR 
AliKhan. I.B. 1933Lah 602 = 1441.0. 553= A.I. 
B. 1933 Lab. 876 

Art. 181 — Mesne profits — Application for — 

Starting point, from the time when possession has been 
restored to the successful party. See LIMITATION ACT, 

Arts. 181 AND 182— Restitution. 1934 A.LJ. 
603 = A.I R. 1934 All. 626 (F.B.). 

^Art. 181 — Mortgage — Application for final 

decree in mortgage suit— Delay in making — Court's 
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discretion to excuse under .S. 5. See LIMITATION ACT, 

S. 5. 68 M.L.J. 666 (P.O.). 

Arts. 181 and 183 — Mortgage — Application for 

personal decree agatnst mortgagor. 

An application for personal decree against a mortga- 
gor is not a mode of enforcing pieliminary decree or the 
final decree in the mortgage suit, but is an application 
for a new decree imposing liability upon the mortgagor 
personally; therefore such an application is governed by 
Art. I8l and not by Art. 183. (l^age, C.J. and Ba 
/.) A. L. S. s. Chokalingam Chettiar V. Maung 
Tun Vin. 13 Rang. 305=15610. 701 = 8 R.R. 39 = 
A.I.R. 1936 Rang. 187. 

* Art. 181 — Mortgage decree — Ap/'hcatton under 

O. 34, B. 6, C. P. Code — StatUfig point of Ittmtatton. 

In the ca‘-e of an application under O. 34, R. 6, the 
time from which limitation would run is the date of 
the confiimation of the sale, inasmuch as unless and 
until the ‘-ale confirmed by the Court after disposing 
of all the objections against it, the deficiency in the 
amount cannot be asceitained for the purpose of O. 34, 
K. 6. 32 C.W.N. 971 Kef. to. {^Mnkerit ami Mittcr^ 
//.) Krishna hhandu Ghatak v. Ranch akari 
Saha. 68 Cal. 741 ISO I.O. 815-36 C.W.N. 231 
= 52 O.L.J. 531 = A.I.R. 1931 Cal. 166. 

Art. Mott gage decree-- Provision by com- 
promise for instalment payment — Default — Application 
for decree under O. 34, A*. 5, C. P. Code , 

If a preliminary mortgage decree under O. 34, R. 4, 
purporting to be in terms of the compromise of the 
parties provides for the payment of the mortgage amount 
in instalments payable on the fixed dates as not been 
appealed again.st, it becomes final and there is nothing 
to debar the deciee holder from applying for preparation 
of the final decree under O. 34, R, 5, within three years 
from the date of default in payment of an instalment. 
The fac t tlrat three years have elapsed from the date of 
the preliminary rlecree is, immaterial. 49 All. 297, Dist. 
{Mukcrji and Bennett //-) NANKU SiNGH t*. 
Paramatmanani) Singh. I.R, 1931 All. 279 = 1931 
A.L.J. 58 -130 I.C. 487-A.I.R. 1931 All. 340. 

Art. 181 — Mott gage — lixecution of final deci ce 

— Continuation — Execution — Appeal atrl day order — 
Subsequent application to continue proceedings — Limt- 
tat ton for. 

In execution of a final decree in a mortgage suit, an ■ 
order to proclaim and sell was pas.-ed and the applica- . 
tion was posted to another dale for final hearing. In ; 
the meantime an appeal w'as filed and an order staying ■ 
execution was passed. The execution application w’as ' 
kept ptiiiding in the Court with the order “await final ' 
order.’* The appeal was di.sposed of on 21st November, I 
1924. An application was filed on 8th April, 1927, to 
continue the previous execution proceedings 

Hehf the application was not a fresh one, that limita 
tion w’ns three years from the date on which .stay came , 
to an end ami that aiiplication w'as in time. 49 All. 276 
(F.b.), Foil.; 45 Mad. 785, Dist. {IValsh, /.) BaYYA 
Naiko 7, Desetti Kruim. I R. 1933 Mad. 227 = 
142 I.O. 534 = 38 L.W. 268 = A.I.R. 1933 Mad. 326. 

— Arts. 181 and 182 — Mortgage — Redemption 

decree —Decree allowing redemption on payment of a 
certain sum Iry decree holder — Application for execution 
— Art 182 applies, not Art. 181. See LIMITATION 
act, Art.S. 182 AND 181. A.IR. 1935 Pesh. 129. 

Art. 181 — Mortgage suit — Application for final 
decree — Adjournment sine die — Fresh application— -Bar, 

In a mortgage suit the Registrar fixed the date for 
payment on 9th September, 1926. On 26th January, 
1927, the plaintiff moved a notice of motion against the 
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defendant for a final decree. The matter was adjourned 
Sine die on the defendant's Attorney stating in Court 
that the defendant had become insane. Pending a suit 
for setting aside the preliminary mortgage decree on 
behalf of the defendant, he died and his heir was sub- 
stituted in the mortgage suit. On l5th August, 1930, 
the plaintiff gave a notice of motion served on the heir 
a'^kiiig for a final decree. 

Held^ that the adjournmen t did not amount to a dis- 
continuance of the suit, that the subsequent application 
could be treated as a continuation of the earlier one and 
the same was not barred by limitation. {Banking C. 
/. and Costello, J.) MEN AKA BaLA DASI zt. IIIRALAL 

Gobindlai.. 147 I.C. 206 = 6 R.C. 295 = 37 C.W.N. 
583 = A.I.R. 1933 Cal. 816. 

Art. 181 — Mortgage suit — Application for final 

decree dismissed for default —Second application beyond 
time — Decree passed on such application — Sale in execu- 
tion — Decree and sale — If nullity as time -barred — 
Objection by judgment debtor after sale — Competency. 

A preliminary flecree in a mortgage suit was passed 
on 27 1-1927. The fust application for a final decree 
within three years was disini'^secl for default, for omission 
to take steps to sr-i ve notice on the judgment-debtor. 
The decree-holder again applied for a final decree, but 
not until after the expiry of three years pre:<cribed by 
Art. 181. Notice was served on the judgment-debtor on 
that application but he did not appear or contest it, and 
a final detree was passed Ijy the Court on 25-11-1930 
Kxecution was started in June, 1933, and after the usual 
formalities, the properties w'ore sold and purchased by 
the decree holder on 7-11-1933. The judgment debtor, 
though served with notice under O. 21, R. 22, C. P. 
erode, on the execution application, did not appear or 
urge any objection. More than 6 months after the 
sale, the judgment-debtor filerl objections and the execut- 
ing (rourt dismissed the execution case altogether on the 
ground that the decree wa-. time-barred and incapable 
of execution and in fact a nullity. 

Held, that the decree was neither time-barred nor 
incapable of execution and that the judgment-debtoi 
should have raised the objection earlier and not after the 
sale. {Fazl Ali and Lubv, J J.) IIaRI.AL KAMTI v. 
JHARI. 15Pat.51 = 8R.P. 283 = 159 I.C. 248 = 16 
Pat L.T. 744 = A.I.R. 1936 Pat. 93 

-Art. 181 — Moitgage ."uit — Applicath'n for final 

decree made be>ond three years from preliminary 
decree — Power of C'ourt to pass final decree— Final 
decree passed on such application — If nullity and iin- 
execritable. See EXECUTION — EXECUTING COURT. 
159 I.C. 248 = 16 Pat L.T. 744 = A.I.R. 1936 Pat. 93. 

Arts. 181 and 183 — Mortgage suit — Application 

for final decree — Plat nr e of —Limitation, 

An application for a final decree under O. 34, R. 3 
(2), C. P. Code, is not an application to enforce the 
preliminary decree that has already been passed because, 
in order to be a mode of enforcing the preliminary 
decree, it must be an application to enforce a right that 
accrued to the mortgagee under the preliminary decree. 
In the old form of mortgage decree under S. 88 of the 
T. P. Act, the decree directed that the property should 
be sold on default being made by the mortgagor, but 
j under O. 34, R. 3 of the Code, the preliminary decree 
does not direct that in case of default the property shall 
I be sold nor does any right of sale thereunder accrue to 
; the mortgagee. The right that is given under the pre- 
i liminary decree to the mortgagee is a right, subject to 
j any order that may be made in respect of redemption, 

I to apply to the Court for a final decree for sale of the 
i property. Such an application does not fall within 
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Art. 183, but within Art. 181. (Pa^e, CJ. and Mya 
Bu^ /.) M.a.L.M. Chettiar Firm v. Maung po 
Hmyin. 13 Rang. 325 = 167 I.O. 784 = 8 R.R. 109= 
A.I.R. 1935 Rang. 239. 

Art. 181 — Mortgage suit — Application for per- 
sonal decree — Commencement of limitation. 

Art. 181 is a residuary Article adapted to many differ- 
ent classes of applications. The words in the third 
column aie only the expression of a broad common law 
principle. They have to be interpreted and applied ac- 
cording to the substance of each case. 

Held^ that an application for a personal decree under 
6. 34, K. 6, C. P. Code, is governed by Art. 18 1 and 
time commences to run from the date of the order con- 
firming the sale. In this connection, the fact that the 
taxation of costs has not been completeil is immaterial. 
{Rankin, CJ. and Costello., J ) PRADYUMANAKUMAR 
MALLIK ZA Gopendra Mallik. 60 Cal. 19 = I.R. 
1933 Cal. 462 = 143 1.0.679 -A.LR. 1933 Cal. 251. 

"Art. 181 — Mortgage suit — Death of next friend 

after Preliminary decree — Application by minor after 
attaining majority for final decree — Bar. 

A minor represented by next friend sued and obtained 
a preliminary mortgage decree on l&t December, 1917. 
The next friend died subsequently but steps were not 
taken to get another next friend appointed. The minor 
applied within three years of his attaining majority for 
a final decree on 30th November, 1928. 

Held., (1) that S. 6 of the Limitation Act had no 
application since the proceeding to obtain a final decree 
was not a proceeding in execution ; (2) that having 
regard to the provisions contained in O. 32, K. 10, 
C. P. Code, the suit did not abate but was kept in abey- 
ance and it was the duty of the Court to appoint a next 
friend ; and (3) that the application for final decree was 
maintainable and was within time. (jGuha and M. C. 
Ghose, JJ.) PULIN CHANDRA SEN v, MUZAFFAR 
AHMED. 6I.R. (Cal.) 18-144 I.O. 768 = 37 C.W. 
N. 184 = A.I,R. 1933 Cal. 608. 

^Art 1^1— Mortgage suit — Preliminary decree 

— Appeal therefrom luithdrawn and dismissed — Final 
decree — Application for — Limitation — Starting point 
of. 

An order dismissing an appeal for want of prosecu- 
tion does not deal judicially with the matter of the suit 
and can in no sense be regarded as an order adopting or 
confirming the decision appealed from. Time for 
applying for final decree in a mortgage suit would in 
such a case run from the date fixed for payment in the 
preliminary decree. But where the appeal is formally 
brought before the Court but is withdrawn and dismissed, 
the order dismissing the appeal amounts to a decree 
which supersedes the original order appealed against 
and time for applying for final decree would run only 
from the date of the appellate order and not from the 
date fixed for payment in the preliminary decree. 
{Madhavan N air and Jackson, J Jf) JUJISTI Maha- 
PATRO V. Magata Patro. 66 Mad. 620=I.R. 1933 
Mad. 294 = 143 I.O. 412 = 1933 M. W.N. 623 = 37 L. 
W. 667 = A.I.R. 1933 Mad. 442 = 64 M.L.J. 696. 

[R. 1933 M.W.N. 1469 (1472).]. 

—Art. 181 — Mortgage suit — Preliminary decree 
confirmed on appeal — Application for final decree — 
Limitation, 

The right to ask for a final decree arises where the 
preliminary decree has been under appeal, from the date 
of the judgment in appeal. In cases where there has 
been a final decree in pursuance of the preliminary 
decree of the lower Court pending the appeal, the final 
decree is valid and binding to the extent to which it is 
not altered by the appellate decree, and a decree of the 
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appellate Court confirming after judici^consideration 
the preliminary decree of a lower Court fiwor this pur- 
pose one altering it. The consequence is that w'here there 
is a final decree obtained in pursuance of the lower 
Court’s preliminary decree and that preliminary decree 
is taken up in appeal and the appellate Court on a judi- 
cial determination confirms the preliminary decree and 
dismisses the appeal, the decree-holder has the right, 
which he may exercise within three years from the date 
of the decree in final appeal, to obtain a final decree in 
conformity with that appellate decision or if that is the 
proper way of expressing it, amending the old final 
decree so as to bring it into such conformity. 39 All. 
641 ; 6 I^at. 24 (P.C.) ; 5 Lah. 257 ; 1930 M.W.N. 104 
and 1933 M.W.N. 623, Foil. {Krishnan Pandalai, 
J.) RAMASWAMI Iyerz^ Pakkiri Pathar. 147 
I.C. 1179 = 6 R.M. 420 = 38 L.W. 946 = 1933 M.W. 
N. 1469 = A.I.R. 1934 Mad. 65 = 66 M.L.J. 24. 

—Arts. 181 and 182 — Partneiship — Decree 

against firm — Application for leave to execute against 
partners, governed by Art. 182, and not by Art, 181. 
.9^-^ I.imitation Acr, Arts. 182 and l8i. A.I.R. 
1935 Mad. 926. 

."-Art .181 — Rcpresentati i>e sui t — Death of pi ai n - 

tiff — Application by person interested to be made a party. 
An application on the death of the plaintiff by a per- 
son on whose behalf the suit wa> filed by the plaintiff in 
a representative capacity, to be brought on the record as 
eo nomine plaintiff is governed by Art. 181. 11 M.L.T. 
257, Not Foil.; 9 L.W. 166, Foil. {Snndaiam Chetty^ 
/.) Mahomed Kanni rowther v Naina Maho- 
med rowther. 54 Mad. 770 = 1 R. 1931 Mad. 
641 = 132 I.C. 289 = 33 L.W. 604-- A.I.R. 1931 Mad. 
690 = 60 M.L.J. 669. 

■ — Arts. 181 and 182 — Restitution — Application 
for restitution — Limitation — Starting point. 

An application for restitution under S, 144, C. P. 
Code, is not an application for the execution of a decree 
within the meaning of Art. 182 and that article does not 
apply to it. It is an application not soecifically provided 
for and is governed by Art. l8l. The time for applying 
begins to run from the date of the lower appellate 
Court's decree when the fiist Court’s decree was reversed 
and the right to apply for restitution first accrued. But 
where the application is for recovery of mesne profits, 
the time does not begin to run till possession has been 
restoied to the successful party. XSitlaiman^ C.J„ 
Mukerji and JCing, JJ.) PaRMESHAR SinGH v, 
Sitla Din Dube. 6 7 All. 26 = 160 I.O. 1096 = 7 

R. A. 65=1934 A.L.J. 503 = 3 A.W.R. 740=A.I.R. 
1934 All. G26(F.B.). 

Art. 181 — Restitution — Application under 

S. 144, C . P . Code — Commencement of time. 

An application for restitution must be treated as an 
application for execution of a decree and the article 
applicable is Art. 182 and not Art. 181. If Art. I8l 
applies, limitation begins to run from the date of the 
decree of the final Court of appeal. The right to apply 
for restitution is dependant on a decree of the appellate 
Court to the same extent as the right to apply in execu- 
tion is dependant on that decree. {Das and Brown^ 
JJ.) MUTHUKARAPPAN CHETTYAR 27. ANNAMALAI 

Chettyar. 11 Rang. 275 = 149 I.O. 889 = 6 R.R. 
337 = A.I.R. 1933 Rang. 180. 

Art. 181 — Restitution — Application under 

S, 144, C, P. Code — Decree modified tn appeal — Start- 
ing point of limitation. 

An application under S. 144, C.P. Code, is an applica- 
tion for execution of a decree passed in appeal when that 
decree varies or reverses the decree of the Court of first 
instance, it being in substance an application made for 
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seeking the aid of the Court in working out the final 
decree. Where an appellate Court has ordered restitu- 
tion to a person who has been dispossessed under a 
decree and an appeal against that order has been dis- 
missed by the lligh Court, the period of limitation 
under Ait. l8l for an application for assessment of 
mesne profits begins to run from the date of the order 
of the High Court, {^Haza and Btsheshivar Nath^ J/*) 

Chandika Sjngh z/. Bithal Das. 6 Luck. 448 = 
I.E. 1931 Oudh 126 = 130 I.C. 78=7 O.W.N. 1153 = 
A.I.R. 1931 Oudh 51. 

■" ' Art. 181 — Restitution — Apphcatton under 
S. 144, C. P, Code — Decree reversed in appeal — Reversal 
affirmed in second appeal — Commencement of limita- 
tion. 

Where a decree is passed by the trial Court but 
reversed in appeal and the rev ei sal is confirmed in 
second appeal, the lime foi an application under S. 144, 
C. P. Code, runs from the date of the first appellate 
decree and the period taken up in second appeal cannot 
be deducted. {^Mukerii and Bennett /J.) DhaPO v. 
BAKRIDI. 64 All. 770 = 141 I.C. 121 = I.R. 1933 All. 
61 = 1932 A.L J. 724 = A.I.R. 1932 All. 609. 

[R. 57 A. 26 (32, 61, 62) (F.B.).J 

Art. IBl— Restitution — Deposit of sale price by 

aiiction-pHrchaser — Sale set aside — Withdrawal of 
money by judgment debtor — Sale affirmed in appeal — 
Claim for i estitution. 

The right to apply for restitution accrues really on the 
date When for the first time a decision is given which 
entitles the party asking for restitution to have restitu- 
tion. In execution of a decree for rent, the holding was 
sold by auction and the auction purchaser deposited the 
amount which was in excess over the decree amount in 
Court. The decree-holder withdrew the amount due to 
him and the balance due to the judgment debtor was 
kept in Court. On an application to have the sale set 
aside, it was set aside and the auction purchaser’s money 
was ordeied to be paid. The auction purchaser withdrew 
the amount in Court deposit. The deciee- holder filed 
an appeal against theouler ami the sale w’as confirmed. 
An appeal was filed against this appellate order by one 
of the judgment debtois in which the plaintiffs, also a 
judgment-debtor, was impleaded as lespondent ; but 
the appeal was dismissed. Plaintiff filed a suit for 
restitution of the amount withdrawn by the auction- 
purchaser three years after the order confirming the sale, 
but within three yeais from the date of High Court's 
order of dismissal of appeal. 

Held, that the cause of action arose on the date 
confirming the sale, that the appeal in the High Court 
did not concern him as he had not appealed and that 
the suit was time-barred. (Mitter and M.C. Chose, 
//.) ASHU'lObH CHOUDHURY V. KUMED KaMINI 
DASSI. I.R 1933 Cal. 517 = 144 I.C. 150 = A.I.R. 
1933 Cal. 422. 

^Art. 181 — Restitution — Limitation— Starting 

point. 

An application for restitution under S. 144, C. P. 
Code, is not an application for execution. Such an 
application is governed by Ait. 181 and not by Art. 182 
of the Limitation Act and time begins to run from the 
deciee whkh for the first time gave the applicant the I 
right to restitution. (Case law discussed.) (Rankin, C.J. \ 
and Pearson, J.) SaROJ BHTJSAN ChOSH v. DEBEN- 
DRA Nath Gnosii. 59 Cal. 337 = 137 1.0.302= 
I.R. 1932 Cal. 295- 54 C.L.J. 606 = 36 C.W.N. 1294 
= A.I.R. 1932 Cal. 308. 

Art. 181 — Restitution — Mortgage suit — Ex 

parte decree — Setting aside — Application for restitution 
— Terminus a quo. 
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On 4th March 1916 the mortgagees obtained against 
the mortgagor an ex parte decree for the recovery of the 
amount due to them by the sale of the mortgaged pro- 
perty and in execution of that decree the property was 
sold to certain persons and the sale was confirmed by the 
Court on 25th June, 1927. The defendant applied to 
have the ex parte decree set aside and the same was 
granted on l7th July, 1921. The suit brought by the 
mortgagees was subsequently tried on the merits and 
dismissed in P'ebruary, 1922, though the mortgagor had 
admitted the execution of the mortg.age deed and the 
receipt of the consideration. On 10th April, 1923, the 
mortgagor applied for the recovery of the possession of 
the house W’hich had been soki in execution of the ex 
parte decree but the application w'as dismissed in April, 

1924. On I8th October, 1924, he made an application 
that the money realised by the sale of the property be 
paid to him. 

Held, that the application w’as barred by time. The 
right to apply accrued on 7tb July, 1921, and there was 
no fresh accrual of right which could supply a new 
tei minus a g no. (Shadt Lai, C.J. and Broadway, Jf) 
Gujar Mal V Narain Singh. I.R, 1931 Lah. 910 
= 134 I.C. 206 = 32 P.L.R. 395 = A.I.R. 1931 Lak. 
604. 

Art. 181 — Revival of execution — Application 

for, after removal of injunction staying execution — 
l.imitation. See LIMITATION ACT, S. 15. 39 C.W.N. 
lOSO. 

——Art. 181 — Revival of execution — Pending execu- 
tion proceeding— Application for revival — Starting 
point of limitation. 

An ex parte mortgage decree was passed in January, 

1924. An application for execution was filed on August 7, 

1925. and while that was pending, the judgment-debtors 
applied for the .setting aside of the ex parte decree on 
October 13, 1925. There w’as an interim order staying 
execution passed on that date. On April, 1926, the 
decree-holder and the judgment debtors compromised 
and agreed that the judgment-debtors should be given 3 
months to pay up the amount and if they failed to do so 
execution should proceed. There was a written compro- 
mise filed in Court and verified by the parties on May 
12, 1926. On May 22, 1926, the Court passed an order 
striking off the application for the setting aside of the 
ex paite decree on the ground that the matter had been 
compromised. Subsequently on June 4, 1926, the Office 
put up a report before the Court stating that the decree- 
holder could sell the property if the amount was not paid 
within 3 months. On this the Court ordered ‘the execu- 
tion case be struck off for the present without payment 
being entered.* The judgment debtors did not deposit the 
amount within the period which expired on July 24, 

1926. An application for execution of the decree w^as 
made on July 24, 1929. 

LLeld, that the application was one merely to revive 
the eailier proceeding which had been kept in abeyance 
and that Art. 181 did not apply. 

Held, further, that assuming Art. 181 applied, the 
decree holder had applied within 3 years of the date 
when the right to apply accrued. 

Per Niamatullah, J. — Where it is the duty of a Court 
to do something or to take some action. Art. I8l does 
not govern such an application to do such thing or take 
such action. Thus when an execution proceeding is 
pending the right to apply in a recurring one and any 
application made during the pendency of the proceeding 
1 cannot be barred by Art. 181. (Sulaiman and Niama. 
\tullah,J/.) PREM NARAIN z/. GaNGA RAM. I R. 
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1931 All. 636 = 133 I.C. 316 = 1931 A.L. J. 436 = A.I. 
B. 1931 All. 458 (2). 

——'Arts. 181 and 182 {I)-— Scope — Execution ap 
plication — Decree detlared satisfied — Order reversed on 
appeal — Application for execution — Limitation, 

A decree for money was passed in 1922. In 1924, on 
a petition by the judgment-debtor, the Court directed the 
decree to be entered as satisfie-l. The order was revers- 
ed on appeal in 1926. The decree holder applied for 
execution in 1928. The application was dismissed by 
the lower Courts as barred by limitation under Art. 182. 

Held^ that the application was not bailed either on 
the ground that the words “the date of the decree ” in 
Art. 182 (1) implied the condition that the decree shoald 
be legally executable during the whole of the three years 
period or on the ground that the application was govern- 
ed by Art. 181, the limitation being till ee years from 
the time when the light to apply accrued, / <?., when the 
bar to the executability ot the decree was removed. 40 
M.L.J. 1 (P.C.), Appl. i^Krtshnan Pandalat^ J,) 
Manoamma V. Narayanappa. 6 LB. (Mad.) 159 = 
145 I.C. 930 = 38 L.W. 657 = A I.B. 1933 Mad. 785 = 
66 M.L.J. 747. 

Art. 181 — starting point — ^'‘Decree to be drawn 

up on production of succession certificates*' — Right to 
produce succession certificates y if barred. 

The plaintiffs, in a suit to recover money, obtained a 
a decree on June 10, 1921, subject to the following condi- 
tion : “The decree should be drawn up after the several 
claimants produce «uccesbion certificates and apply for 
the drawing up of the decree.’* In 1923 and 1924 the 
plaintiffs applied twice for drawing up of the decree but 
as they produced no succession certificate, the applica- 
tions were dismi'-sed. On February 19 1926, they ap 
plied with the certificate and the lower ('ourt held that 
the application was baried by Art. 181. 

Heldy the succession certificate and not an application 
for drawing up of the decree w'as the essence of the judg- 
ment, the deciee necessirily following upon the produc- 
tion of the certificate and as the judgment specified no 
time wdthin which to produce the ceitificate. Art. 181 
did not apply to the right of the appellants to produce a ■ 
succession certificate and therefore their application was 
in time. 37 C. 796 ; 6 C. 60 ; 8 C. 420, Foil. ^Madgav I 
kary /.) FaTIMABIBI v. SllAMSUDDIN. I.B. 1931 1 
Bom. 602=1341.0. 694 = 33 Bom.L.R. 618=-A.I.R. I 
1931 Bom. 407. 

• Art. 181 — Surety — Execution against — Surety | 

for judgment-debtor undertaking to produce him on each | 
date of hearing — Failure to produce him on ceitain j 
date — Execution proceedings terminating after several 
subsequent hearings — Execution against surety — Limi- 
tation. See I.ixMiTATlON ACT, S. 23. 158 I.C. 459 = 

A.I.B. 1935 Lah. 174 (2). 

Art. 181 — Surety — Liability for judgment- 

debtor's default — Starting point of limitation. 

When a decree, dated 3rd September, 1919, was put 
into execution, executed a surety bond undertaking to 
pay the amount in case the decree-holder failed to ica- 
lise the amount from the judgment debtor. From time 
to time the decree-holder applied for execution against 
the judgment-debtor and realised portion of the deciee 
debt. The last application was made on 23rd May, 1930. 
Subsequently the first application against the surety was 
made on 24th March, 1931. 

Heldy that the period of limitation against the surety 
did not run under any of the clauses of Art. 182, that 
Art. 182 was not exhaustive for all execution applica- 
tions, that Art. 181 applied and that limitation in this 
case was three years from the date when the decree was 


LIMITATION ACT (1908), Art. 182. 

kept alive as against the judgment-debtor, i.e.^ 23rd May, 
1930, and as such the application was in time. (Case-law 
leview’ed.) (^Srivastava and Nanjvuttyy //.) ShYAM 
J.ALz/. Nasiruddin Beg. 8 Luck. 427= I.B. 1933 
Oudh 199 = 143 1.0.808 = 10 O.W.N. 571=A.I.B 
1933 Oudh 209. 

Arts. 181 and 182 — Surety — Surety for 

movables attached in execution — Limitation — Appltca^ 
tion for arrest of scconi surety — Prior application for 
recogriitun of assignment of decree and for arrest of first 
surety, if available to save limitation a\ against surety* 

In Apiil, 1922, the respondent and another executed 
a bond for the pi oduction ot certain movables attached 
in exeiution of a decree by the appellant. The terms of 
the bond provided that “if any default is made in res- 
pect of ihe properties, ourselves (the sureties) would be 
liable for all the loss that may be sustained thereby and 
for any amount that may be diiected by the Couit.'*^ 
On the failure of the sureties to pioduce the articles, the 
first surety was arrested in March, 1923, and the; petition 
against him w^as closed in September, 1923. In January, 
1926, an assignment of the decree was recognised and in 
August, 1926, the assignee applied for the arrest of the 
respondent, the second suiety. The question w'as if the 
application was in time, 

M’A/, that (/) steps taken in execution against the 
judgment-debtor are not steps against the sureties nor 
are steps in execution against sureties steps in execution 
of the decree itself, so that the proceedings of January, 
1926, for the recognition of the assignment of the decree 
did not save limitation ; (/;) that the application was 
governed by Ait. 181 and not Art. 182 ; (//;)the appli- 
cation of March, 1923, for the arrest of the first surety 
in which no relief was sought against the second surety, 
did not save limitation against the second surety and 
that the petition w'as, therefore, barred by limitation. 
{Pakenham Walshy /.) JAMUNDAS RaVUJI Sait v . 
Krlshnan. 6 I.B. (Mad.) 194 = 145 1.0. 1004 = 
1933 M.W.N. 1005 = 38 L.W. 450 = A. I.B. 1933 Mad. 
722=66 M.L.J. 607. 

-Art. 182 — Applicability — Application for delivery 

— If one in execution. See I.IMITATION ACT, ARTS. 
180, 181 AND 182. 58 Mad. 893 = A I.B. 1936 Mad. 
803 = 69 M.L.J. 821(F.B.). 

Art. 182 — Applicability — Application for re- 

covery of contributions under Madras Hindu Religious 
Endoxvments Act — lamitatton — Starting point. 

An application by the Board of Commissioners for 
Hindu Religious Endowments, Madras, made to the 
District Judge foi recovery of contiibutions under S. 7Q 
( 2) of the Madras Hindu Religious Endowments Act, 
after demand and refusal, is governed by Art. 182 of the 
lamitation Act. The right to apply accrues only after 
the expiry of thiee months from the date of the demand 
made by the Board and the amount becomes payable 
only then. {.Beasley y C.J. and King, /.) PRESIDENT 
OF THE Board of Commissioners for H. K. E., 
Madras v, Shirur Mutt. 58 Mad. 760 = 166 I.C, 
747 = 8 B.M. 44 = 41 L.W. 264 = 1935 M.W.N. 142 = 
A.I.B. 1935 Mad. 217 = 68 M.L.J. 200. 

Art. 182 — Applicahthiy — Conditional decree. 

Where a decree is not immediately executable and the 
right to apply for execution depends upon the fulfilment 
of certain contingent ies provided for in the decree, Art. 
182 is clearly inapplicable and the only Article governing 
the execution is the residuary Art. 181. {Sen and 
Bennet. //.) SiRI NARAIN TewARI v . BRIJ NARAIN 
R Al. I B. 1931 All. 399 = 131 I.C . 669 = 1931 A.L. J. 
319 = A.I.B. 1931 All. 326. 
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LIMITATION ACT (1908), Art. 182. 

■ " A rts. 182 and 181 — Appiicabihly — Decree 
against firm — Application for leave to execute against 
partn ers — Lt m itatt ott . 

An application under O. 21, R. 50, Cl. 2, C. P. Code, 
for leave to execute the decree against the paitnersof a 
firm who were not personally served in the suit is merely 
an ancillary application in the application for execution 
and is not barred so long as the decree against the firm 
is alive. Such an application is governed bv Art. 182, 
and not by Art. 181. A.I.R. 1932 Bom. 5l6, Foil. 
{K. S. Menon, J.) KUPPUSWAMI AyyaR v . Rathi- 
LAL SoMABHAi & Co. 158 I.C. 907 = 8 RM. 388 = 
1935 M.W.N. 849 = A.I.R. 1935 Mad. 926 
Art. 182 — Aioani — Executto'i of — Sta>ttug | 

point e 

An award is a decree and executable as such on and j 
from the date it is available in the Court for putting it 
on the file, that is the day on which it is received in the i 
Court for that purpose. ^P'errers^ J.C. and Mehta^ ~ 

A.JC,) Achraj Sing Ram Sing Achrajuam , 
Sahni. 27 S.L.R. 109 = 1 R. 1933 Sind 95 = 142 I.C. 
489=A,IR. 1933 Sind 78. ; 


' LIMITATION ACT (1908), Art. 182. 

S. 28 of the Provincial Insolvency Court imposes a 
disability on the creditor from proceeding against the 
person of the insolvent without leave of Court. So 
an application for execution, if made within the period 
of limitation from the order granting leave, is not 
barred by limitation, even though it may be more than 
three years from the date of decree. {^Kuhvant Sahay 
and Macpfierson.JJ^ HIT NARAYAN SINGH v, BRIJ 
Nandan SINGH. 10 Pat. 422 = 1.R. 1931 Pat. 489 
= 1341.0. 633 = 12 Pat.L.T. 345 = A.I.R. 1931 Pat. 
357. 

Arts. 182 and 181 — Mortgage — Redemption 

decree— Application for execution— Decree alhnvmg re- 
demption on payment of a certain sum by decree holder. 

An application for execution of a decree allowing re- 
demption of mortgage on payment of a certain sum of 
money by the decree-holder and fixing no period wdthin 
which the sum is to be paid, is governed by Art. 182 and 
not by the general Art. 18l. 30 M. 28 Foil. ; A.I.R. 

1931 All. 326, Not Foil. {Almond, A./.C.) BUDHU 
RAM Mushtaq Shah. 158 I.O. 517 = 8 R. Pesh. 
57 = A.IR. 1935 Pesh. 129. 


■ ■■■■•Art. 182 — Continuation of proceedings — Applt- j 
cation ashing tie^u relief. 

An execution application asking for a new relief can- 
not be treated as an application for the revival or con- 
tinuation of the previous execution pioceedings. When 
the character of the applh'ation is different from that of 
the previous application, it cannot be treated as a con- 
tinuation. {Sulaiman, Mukerji and Boys, //.) GO- 

bardhan DaSz^, Dau Dayal. 54 All. 5S7 = I.R. 
1932 All. 467 = 138 I.C. 583 (2) = 13 L R. 199 (Rev.) 
= 1932 A.L.J 365 = 16 R D. 293 = A.I.R. 1932 All. 
273(F.B.). 

—Art. 182 — Execution sale — Purchasers applica- 
tion for possession — Order on application not on merits 
— Next application for possession within one yea/ — If 
rontinuatton of first one. 

An application for possession of property was made , 
by the purchaser NNithin three years of the confirmation | 
of sale. An order on this application w.is made by the i 
Court which oider was not on merits of the case and did | 
not amount to a refusal of any of the reliefs claimed by , 
the applicant, hence not compelling him to prefer an ' 
appeal ag.iinst the order. Another application was then I 
presented by the applicant within a year of the last j 
application requesting for possession of the property | 
purchased. ! 

Held, that the latter application was the continuation | 
of the previous one and therefore was within time. 
{Beasley, C.J., Ramesam and King, //.) ABDUL AZlZ 
Sahib zc Chokkan Chkttiar. 58 Mad. 893 = 159 
I.C. 279- 1935 M.W.N. 926 = 8 R.M. 483 = 42 L.W. 
376= A.I.R 1935 Mad. 803 = 69 M.L J. 821 (F.B.). 


-Art 182 — Mortgage suit — Death of one co mort- 

gigee before final decree — Minor heir substituted — Exc- 
entton application — Limitation. 

Ordinarily one mortgagee alone cannot enforce the 
moitgage for his share of the debt only, except in cases 
I where there has been severance of the mortgagee's in- 
terests effected with the mortgagee’s consent. Further 
; the discharge by one mortgagee alone as regards his 
I share of the debt is not valid against the rest. Where 
j some minors were impleaded as co-mortgagees in the 
[ place of one of the co-mortgagees since deceased and a 
I final decree is passed liut the execution application was 
j filed five years after, 

Held, that it was Ij.irred by limitation. {Mitter and 
M. C. Ghose, JJ ) SaTIRII CHANDRA SEN Z'. JlWAN 
Lal Hag a. 149 I.C. 1062 = 6 R.C. 696 = 37 C. W.N. 
838 = A.IR. 1934 Cal. 1. 

Art. 182 — Plea of limitation — To be raised 

early. 

Where a decree- holder applies for execution and the 
judgment-debtor being entitled to and having had an 
opportunity to raise a plea of limitation does not do so 
and an order for execution by attachment is made on 
the application, the judgment -debtor is precluded from 
raising that plea at a sub'^eqiient stage in the execution 
proceedings. {Mitter and M. C- Ghose, JJ.') LALIT 
Mohan ROY z/. Sarat Chandra Saha. 149 I.C. 
1017=6 R.C. 670 = 37 C.W.N. 752 = A.I.R. 1933 Cal. 
855. 

Arts. 182 and 181 — Restitution — Application 

1 for. 

I An application for restitution is an application in exe- 


^Art. 182 — Fresh application — Dismissal of I cution governed by Art. 182 and not Art. 181, and what 

prior application for execution for want of prosecution ! is to be executed is the decree of the Court which, by 
— Application fot revival — If a fresh application . | reversing or varying a decree under appeal, entitles a 

Where after dismissal of an appli(’ation for execution ' party to be restored to the p(^sition which he occupied 
of decree for want of prosecution another application is | prior to the decree reversed or varied. {A s;arwala and 

Nath Singh v . Mahabir 
7R.P. 277 = 16 Pat.L.T. 746 

181 — Resti tut ion — Appl i cati o n 

application for restitution and 
5. 144 of the C. P. Code is an 
and is therefore governed by 
181. 3 Pat. 371 (F.B.), Overr. 
I'Vortf Kulwant Sahay. 


mane in a taimlar torrn setting forth all the particulars 
required by O. 21, R. 11, C. P. Code, and praying that 
the decree may be executed and the property sold by 
revival of tne previous proceedings, it should be con- 
strued as a f resh application for execution. {Niama- 
P^t^SHOTAM SARAN z;. NARAIN DAS 
4 A.W.R. 396 = 152 I.C. 36 = 7 RA 269— A I R 
1934 All. 1047. A.I.R. 

- Art. ‘^^2— Insolvency— Execution application— 
Proceeding against person of insolvent. 


Saunders, JJ.) LOKE 
Singh. 162 I.C. 944=' 
= A.I.R. 1934 Pat. 646. 

Arts 182 and 

for — Li mi tat i on , 

Per Full Bench. — An 
I for mesne profits under ^ 
I application in execution 
j Art. 182 and not by Art. 
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UMITATION ACT (1908). Art. 182. 

(^Macpherson and Fazl Alt, //.) BHAUNaTH SiNGH 
V. Kedak Nath Singh. 13 Pat. 411 = 148 I.O. 
1180= 6 B.P. 540 = 16 Pat.L.T. 173 = A.I.E. 1934 
Pat. 246 (2) (F.B.). 

I, Art. 182 — Resit iutioti—Applicalton for — Start- 

tng point. 

Proceedings under S. 144, C. P. Code, are proceed- 
ings in execution governed by Art. 182. An application 
for refund of purchase. money by the purchaser at a 
Court-auction is in time if within three years from the 
date of the decree of the High Court on second appeal 
confirming the claim of a claimant to the suit proper- 
ties, although it may be more than three years from the 
date of the decree of first appellate Court and of dis- 
possession. 5l M. L. J. 161, Ref. (^Lakshmana KaOy /,) 
Muniah V . Gangamma. 1931 M W.N. 1006. 

"Art. 182 — ResUtution — Application under A. 

144, C. P, Code — JVot an application for execution. 

An application for restitution under S. 144, C. P. 
Code, is not an application for execution. Such an 
application is governed by Art. 18 1 and not by Art. 
182 of the Limitation Act and time begins to run from 
the decree which for the first time gave the applicant 
the right to restitution. Case-lavv’ discussed. (Rankin, 
C,J, and Pear?on, J.\ SarOJ PHUSAN GhOSH v. 
Debendra NATH Ghosh. 59 Cal. 337 = 137 I.O. 
302 - 1 R . 1932 Cal. 295 = 35 0. W.N. 1294 = A.I.R . 
1932 Cal. 308. 

Art. 182 — Revenue Couit decree — Execution — 

Civil Court — Limitation, 

A Revenue Court in the Punjab is a “Civil Court” 
within the meaning of Art. 182, and that Article 
therefore goveres applications to execute the decrees of 
Revenue Courts. Art. I8l does not apply to such appli- 
cations. (Latifi, F.C,) Sardak ali Shah v, Budhu 
Ram Khanna. 14 Lah.L.T. 15. 

—Art. lS2--Raz'ival — Application for execution 

dismissed for default, pending suit by decree-holder 
under O. 21, R. 63, C, P, Code — Application for 
revival after decree in above suit— I f fresh application. 

The decree- holder filed an application to execute his 
decree by attachment and •‘^ale of a certain property, 
but an objection was raised by one A' on the ground 
that he had a lien on the property. This objection was 
allowed and the proceedings in execution were stayed, 
because in the meantime the decree- holder had insti- 
tuted a suit under O. 21, R. 03, C. P. Code, and did not 
wish to proceed with the execution till the question of 
IC*s lien had been decided. The suit was decreed in 
January, 1922, but in the meantime in December, 1918, 
the application of the decree holder had been dismissed 
in default and the property attached released. The next 
application by the decree-holder was made in August, 
1922, in which the prayer w'as to revive the previous 
application and to sell the property w’hich had already 
been attached on the ground that the suit brought by 
the decree-holder had been decreed. Overiuling the 
contention that the subsequent application was barred 
by limitation, 

Held, that the subsequent application must, in spite 
of the dismissal in default, be deemed to be a revival of 
the previous application. (Jai Lai and Skemp, JJ.) 
Hira Lal J'. Punjab National Bank. 37P.L.R. 
661 = 167 10. 679 = 8 RL. 133 = A.I.R. 1936 Lah. 
911. 

■ ■■Art. 182 — Revival — Execution application not 
proceeded with on account of allowance of claim — 
Subsequent application after remt/vel of bar — If one 
in continuation, 

Q. D.— II~105 


LIMITATION ACT (1908), Art. 182. 

An application for execution must be treated as a 
continuation of the previous application, where the pre- 
vious application could not be proceeded with on account 
of a bar having been placed by the allowance of a claim, 
and once the bar is removed that execution can proceed 
and the fresh application in nothing more than an appli- 
cation to revive tlie proceeding which had to be stopped. 
(Mahomed Noor and Luby, JJ,') BaNSARI PRASAD 

Chaudhury V , Kirtyanand Singh Bahadur, 
1651.0.831 = 7 R.P. 626 = 16 Pat.L.T. 301= A.I.B. 
1934 Pat 632. 

^Art. 182 — Revival — Rent decice — Application 

fo9 actachment of trees — Subsequent application after 
three years for attchment of land— If continuation of 
the prior one. 

The holder of a rent decree first applied to execute the 
decree by attaching the trees on the holding of the 
defendant. Subsequently, after the expiry of the period 
of limitation and on learning that the trees formed part 
of a grove and were not attachable, they applied for 
attachment of immovable property. 

Held, the second application could not be treated as a 
continuation of the first, and was barred. (Knox, S. 
M, and Grant, J, M.) RaJA Ram SINGH v. MaLAI 
Singh. 1936 B.D. 406. 

Art. 182— of time — I^rtor execution 

application — Bona fides, if material. 

The bona tides or otherwise of a previous application 
for execution which is allowed to go by default is im- 
material for the purpose of deciding whether limitation 
is saved. (Boys, J.) SUDESHWARI PRASAD NaRAIN 
Singh v. Paljhan Dube. I R. 1931 All. 337 (2)= 
131 I.C. S3 (2) = A.I.R. 1931 All. 722. 

Art. 182 — Scope — Application more than 12 

years from date of decree — C , P, Code, S, 48. 

An application for execution will be out of time unless 
made within three years from any of the dates 
mentioned in the third column of Art. 182 of the Limi- 
tation Act. To an application for execution, Art. 182 
has first to be applied and if it is found not wanting 
when tested by Art. 182, then S. 48 of the C. P. Code 
will operate as a further test. The effect of S. 48 of the 
C. P. Code is not to supersede the law of limitation. It 
is the Limitation Act (and not S. 48 of the C. P. Code) 
which prescribes a peiiod of limitation for execution of 
decrees. S. 48 of the C. P. Code only fixes an outside 
period after w’hich execution of a decree, although not 
barred by the Limitation Act, may not be granted. 
(Raza and Kisch, JJ.) jAG MOHAN TeWARI v, 
Mahadeo Prasad. I.R. 1932 Oudli 293 = 138 I.O 
149 = 9 O.W.N. 430 = A.I.R. 1932 Oudh 220. 

Art. 182— Stinting point — Decree adjusted by 

agreement — Application for execution in terms of the 
agreement— Limitation — Starting point — Date of decree 
or date of agreement. See BeNGAT. Tenancy ACT, 
SCH. Ill, Art. 6. 39 O.W.N. 1036. 

Art. 182 — Surety — Application for execution 

against — Starting point of limitation. 

When an attachment before judgment of the mov- 
ables of the debtor was made, the surety executed a 
bond to produce the items attached whenever called upon 
by the Court and to be bound by such orders as may be 
passed by the Court. It was dated 7 — 11 — 1921. A 
decree was passed on 7 — 9 — 1922. An application for 
execution was filed by assignee decree-holder on 
7_11>_192S. 

Held, that the application was barred under Art. 182 
that Art. 65 was not applicable; that limitation on the 
bond began to run from the date of the decree itself and 
that the application was barred. (Madhavan Nair, /,) 
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LIMITATION ACT (1908), Art. 182. 

Kami Keddi Gurumurthi. LB. 1933 Mad. 
222-U2I.O. 368=1932 M.W N. 1296 = 37 L.W. 
127=A.I.B. 1933 Mad. 219. 

Art. 182— Surety — T.iability of — Starting point 

of limitation — Art. 182 not exhaustive for all execu- 
tion applications— Art. 182 applied. See J.IMITATION 
ACT, Art. 181. 8 Luck. 427=A.I.B. 1933 Oudh 
209. 

Art. 182 — Surety bond — Enforcement of — Start' 

ing point of It tnitation--'- Liability not absolute but only 
for deficiency after sale up to stated limit. 

An application to enforce a surety bond must be 
within three years it the application i.^ properly an ap- 
plication in the .suit, or within six years if it should be 
made liy independent suit. Wheie a bond is executed 
by a surety in pursuance of an Older of Court , the bond 
should be consifleied in the light of the order directing 
the security to be given. Tending an appeal from a 
mortgage decree, stay of execution was granted for one 
year from April T)i 9 on the mortgagor furnishing 
security to the extent of about a lakh and odd which 
represented one year’s interest on the mortgage money. 
As part of the secuiity, the puisne nioitgagee defendant 
executed a bond which provided for two contingencies in 
the following terms: (r) (if the appeal bo disposed of 
within one year fiom 1st A]inl 1919) “the defendants 
shall pay the sum of Ks. 77,000 or vshatevci may be 
payable under the High Court order not exceeding 
Ks, 77,000’’ (in default) “any amount so p.iyable as 
aforesaid shall be lealised fiom (me)”; (ii) if the appeal 
be not disposed of within one year “the decree-holdeis 
according to tl»e order of the High Court shall be able 
to execute their decree with interest and to realise 
Rs. 77,000 from The appeal was dismissed in 

July 1921. The mortgaged propeitles were sold in 
January 1925, There was a deficiency. The decree- 
liolder applied in January 1927 to enforce the bond and 
on objections raised by lh<3 surety, 

Held y that on a true construc tion of the document 
and a consideratmn of the circumstances in which it 
was executed, {a) it was not alxdute security which the 
decree-holders were to be free to realise immediately on 
the Isf Aprif 1920; it was a .secuiity to the extent of 
Rs. 77,000 for the bal.inre, if any, remaning unpaid 
after sale; (b) that until the property was sold, the 
liability under the bond could not be enforced and the 
date of sale being January 1925, the application in 
January 1927 to enforce the bond w'as in time. {Lord 
Tomlin,) RAGHUNANDAN PRASAD SiNGH v, 
Kik'iyanand Sin(;h Bahadur. I.R. 1932 P.C. 
133 = 136 I.C. 629 = 36 O.W N. 701 = 65 O.L.J. 
413 = 36 L.W. 111 = 14 Pat.LT. 273«=A.I.R, 1932 
P.O. 131 = 63 M.L.J. 85(P.C.). 

———Art, 182 (1) — “Date of decree ” — Decree declar- 
ed satisfied— CJicler revei.^ed on appeal — Application for 
execution— Limitation. Se^ I.IMITATION AC/r, Arts. 
181 AND 182 (1). AIR. 1933 Mad. 785 = 65 M L.J. 
747. 

• Art. 182 (1 ) — Elite of decree — hfislake of Court 

— pate erroneotidy stated in decree — Decree holder 
misled— Power of Court to grant relief. 

Where a decree was by mistake dated l6th February 
1929, instead of 11th Februaiy and the deciee-holder 

being misled thereby, applied for execution on the 15th 
February, 1932, hehl, rtr/z/j cut me neminetn gravabit 
and that the decree ought to be regaided as having been 
passed on the l6th Februaiy, 1929. {/ack, J.) Nat ini 
Kanta Ray v. Kamauaudi. 141 1.c 114 (1)=I.R 
1933 Cal. 82 = 56 O.L J. 185 = A.I.R. 1933 Cal. 239. 


DIGEST, 1931—1935 

LIMITATION ACT (1908), Art. 182. 

Art. 182(1) and (2) — Date of the decree — 
Cross decrees— Agreement for set-off and execution of 
excess — Starting point. 

Where the parties to two cross-suits agreed when the 
suits W'ere pending, that after the two decrees were 
passed, the party who was entitled to the larger amount 
should pursue execution of the decree in his favour to 
the extent of the excess, 

I/eld, that the agreement showed a set off and entitled 
the parly in whose favour the excess who decreed ta 
uhniately take out execution, that the excess could be 
only asceitained after the final decree was passed in 
appeal, if any, perferred by any of the parties, and that 
for purposes of the execution, the date of the decree of 
the appellate Court and not of the trial Court was the 
Stirling point of limitation. {Muiphy and Oivatia, //.) • 
Kamgopal SHKIRAM V, Ramgopal Bhutada. sa 
Bom 1 = 153 I.O. 273 = 7 R.B. 220 = 36 BomL.R. 
643 = A.I.R 1934 Bom 307. 

—Art. 182 (2) — Appeal against portion of decree 
regarding pa) ticular relief —Limitation for execution 
of other unappcaled reliefs — St at ting point. 

In all cases, what Art. 182 (2), Limitation Act, refers 
to his decree, viz,, one decree, and it is not permissible 
for Courts in execution to look into the matter and say 
that, as there are several lehcfs which aie severable, 
what is nominally one decree, consists of several decrees. 
In the case of a plaint claiming several reliefs where the- 
Court parses a decree granting some of such reliefs and 
refusing the others, but where an appeal is preferred 
only against a portion of the decree regarding a particu- 
lar relief, limitation for the excution of the other iin- 
appealed reliefs runs only fiom the date of the appell.ite 
decree. 59 1. A. 283 (I\C.), Appl. {EeasLy,C. J and 
Cornish, /.) KANNIAMMAT. BaTAKRISIINA THAR- 
VADY. 156 I.O. 1029 = 8 BM. 99 = 1935 M.W.N. 
329 = A I R. 1935 Mad. 657. 

Art. 182 (2) — Appeal dismissed for default — 
Starting point of Itmiiaticn. 

The plain meaning of Cl. (2) of Art. 182 is that the 
time for execution runs from the final order of the 
appellate Court, wdielhcr that be an order of dismissal m 
default of prosecution or an order passed on the appeal 
on merits. (Almond, A J C.) BUDHU RaM 7/, 
Mushtaq Shah. 158 I.O. 517=8 R. Pesh. 57= 
A.I.B. 1936 Pesh. 129. 

Art. 182 (2) — 'Appeaf — Meaning, 

There is no definition of appeal in the Civil Procedure 
Code and any application by a party to an appellate 
Court asking to set aside a derision of a Subordinate 
Court is an appeal within the orclinary acceptation of the 
term. An appeal is no less an appeal because it is 
irregular or incompetent. Hence an appeal against anv 
order granting the review comes under the definition. 
(Patkar and Batlce, JJ ) NaGAPPA v, GURUSHAN- 
TAPPA. 57 Bom 388 = 147 I 0. 1227 = 6 R B. 250 = 
= 36 Bom.L B. 432= A.I R. 1933 Bom. 256. 

“Art. 182 (2) — Appeal — Operation af decree, if 
suspended. 

An original decree is not suspended by presentation of 
an appeal nor is its operation interrupted where the 
decree on appeal is one of dismissal. (Dunklcy, /.) M. 
S. Chettyar Firm v , S. E. Bholat. 13 Rang 43= 
164I.C. 168 = 7R.R. 269 = A.IB 1934 Bang 329. 

Art. 182 (2) — Applicability — Appeal against 

order refusing to s^t aside decree, 

I The second clause of Art. 182 is not intended to 
cover an appeal from an order refusing to set aside a 
! decree. (Rankin, C, J. and C. C. Chose, J.) Pro- 

FULLA Kumar Basu v, Sarojbala. I.E. 1931 cal. 
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LIMITATION ACT (1908), Art. 182 (2). j 

4S9 = 36 0.W.N. 166=131 1.0.263 = 62 O.L.J. 694 
->A.I.B. 1931 Cal. 332. 

——Art. 182 (2) — ApfHcahltty — Appeal rejected as 
beifis out of ittne — Ext cut ton of lower Cotitfs decree — 
Staritni^ Potnt of Jtmiialton. 

Where a cleciee was obtained on the 5th September, 
1922, by the appellant in the lowet Court, and the 
decree was confirmed on appeal on the 20th April, 1925, 
and the judgment- debtor preferred a second appeal to 
the High Couit which, on its having been filed 4 days 
out of time, was dismissed on 5th March, 1926. and the 
decree that w as theieaf ter sought to be executed was 
that of the first appellate Court, dated 20th April, 1925, 
and the present application to execute the decree was 
niade on the 6th December, 1928, /.t’., admittedly more 
than three }fais aftci tlie date of the appellate decree in 
1925, and the question arose whether the execution 
applicatV)n W’as barred b> limitation or whether accord- 
ing to the coiitentiorr of the appellant that inasmuch as 
there had been an appeal to the High Court, the date of | 
the final order of the High Cciurt, that is, 5th March, j 
1920, should alone be considered as the starting point 
for computing the period of limitation. 

Held, that since the appeal merrorandum presented 
to the High Court had bttn rejected as having been out 
of time there had been no appeal to the High Court and 
the appellant was not entitled to take advantage of the 
provisions contained in Art. 182 (2) of the I. imitation 
Act in .support of his contention that the execution 
petition v^as not barred by liniitalicn. There has been 
no appeal when the (^ourt has rtfu.^ed to receive the 
memorandum on its file in view of the sub S. (3) to 
K, 1 (Madras Aniendment) of O. 41oflheC.P. 
Code, under which, the question of delay is decided 
beforehand, and the appeal is not admitted till that 
point has been decided in the appellants favour. 
(Madhavan Natr, Jf) BYYA KfDDI v, GOPAI.A RaO. 
57 Mad. 741 -150 I 0.71- 6 R.M 681 = 1934 M.W. 
N, 710 = 39 L.W, 499-A.IB, 1934 Mad. 303 = 66 
M.L.J. 486. 

—Alt. 182 (2) — Dect ce awarding costs — Appeal — 

Ltmttaiton. 

For purposes of Art. 182 (2) it is sufficient that there 
has been an appeal and there rs no warrant for reading 
into the words of the Artrtle any qualification either as 
to the character of the appeal or as to the parties to it. 
Where there was an appeal from lire decree in the suit 
in which respondent was awarded costs but the question 
as to costs was not the subject matter of the appeal 

Held, that the period of limitation did not begin to 
run from the original date of the decree. {Ehide, J.) 
GuLAM Hussain Shah v. Rauhika Rani. 15 Lah. 
267 = 6 E L. 422 (1) = 147 1.C. 689 (1) = 35 P.L.E. 194 
=A.I.E. 1934 Lah. 318(1). 

—Art. 182(2) — ''Final dectee" — Meaning— 
Amendment of decree — Execution application — Com- 
mencinunt of hmitation. 

Art. 182 (2) has to be interpreted by giving the words 
their natural and ordinary meaning. The words “final 
decree*' merely indicates the final order by which an 
appellate Court decided an appeal and they cannot be 
interpreted to mean that the decree must be one which 
finally disposes of the suit and merges in itself the 
decretal order of the original Court. The word ‘final* 
is used in antithesis to the word ‘interlocutory*. It is 
only when the decree sought to be executed in the decree 
of the lower Court and not merely of the appellate 
Court, and the appeal is with regard to a part of the 
decree or against any other decision in the suit which is 
subjudice between the parties that the question as to 
fthether time would run from the date of the appellate 


LIMITATION ACT (1908), Art. 182 (2). 

decree would arise for decision and Art. 182 (2) would 
come into operation. If there is an appeal, time must 
run from the dale of the decree of the appellate Court 
if the decision of the appellate Court is not interlocutory 
but final. A decree was passed in a partition suit 
against defendant 3 and in favour of defendants 1 and 
2. Defendants 1 and 2 appealed to the High Court 
but both appeals were dismissed on preliminary 
grounds. An execution application was filed W’ithin 
three }ears from the date of the order of the High 
Court but beyond ihice jtars from the date of the 
amended decree by the trial Court. 

P/tld, that the appeal was no less an appeal even 
though it was incompetent. {Eaikar and Barlee, J J f) 

Nagappa 7. GuKusHANTAri’A 57 Bom. 388 = 147 
10.1227 = 6 E.B. 260 = 35 BomLR. 432 = A.1E. 
1933 Bom. 256. 

■ Art. 182 (2) — "Final decree or erder" — Dis- 
missal of appeal by Piny Ccuiuil for non ft osecuticn 
— F^eciciun— Afplnaiicti fcp — Staiii ng pcint, 

Kot only uiidtr R. 34 but also under R. 36 of the 
Judicial Committee Rules, 1925, the cUsmissal lor non- 
pioscculion of an appeal to the Trivy Council even after 
admissicn and apptaiai.ee of the respondents does not 
cc.nstitute a final ordti or decree of the apiellate Court 
within the ihcaning of Art. 182 (2"^ of the limitation 
Act. So tl’.e starting point of limitation for an applica- 
tion for exccuticn of the c’ecite is the date of the dis- 
missal of the appeal by the High Coui t and not the date 
of dismissal by the Privy Couiicil lor non prosecution. 
36 A. 284; 36 A. 250; 49 C. 203, Rel. on; 2 P L.T. 28, 
Not Poll. (Macphtison and Dhavle, JJ.) HjRDAY 
NARAYAN blNGH V, MAHPSHWAKI PKASAD SlNGH. 
llPat 477 = I.E. 1932 Pat. 217 = 139 I.C. 198=A. 
I.E. 1932 Pat. 261. 

— Art. 182 (2) — "Filial aider of the appellate 

Court" — Order declaring appeal to have abated — New 
staiting point of limitation. 

An order of the Appellate Court holding that the 
appeal had abated and refusing to set aside the abate- 
ment is a final order within the meaning of Art. 182 (2) 
since it deals judicially with matters before the Court. 
When an order is judicially made by an Appellate Court 
which has the effect of finally disposing of an appeal 
' such an order gives a new' starting point for the period 
of limitation prescribed by Art. 182. {Sir George 
Lowndes,) ABDULLA ASHGHAK ALI v, GaN£SH DAS 

VlG. 60 LA. 83=60 Cal. 662 = 1421.0.326=10 0. 
WN. 183= 1933 MW.N. 170 = 37 LW. 296=37 0. 
WN. 412 = 1933 A.L.J 239 = 35 Bom.L.E. 337 = 57 
C.L J. 130 = 34 P.L.E. 335 = A.I E. 1933 P.0, 68 = 64 
M.L.J. 421(P.O.). 

[Appl 14 L. 609 (612) E. 57 M. 741 (748).] 
•—Art. 182 (2) — "Final order" — Oidei dismissing 
appeal in default under O, 41, A*. 17, C. P, Code — New 
starting point, 

Iherecan be no doubt that an order under O. 41, 
j R. 17 is a judicial order. It may not be a judicial order 
' dealing with the merits of the appeal, but it is certainly 
a ju( ieial order dealing with the matter before the ap 
pullate Court and as such is a final order which gives a 
new starting point for limitation under Art. 182(2). 
{Dahp Singh and Sale, JJ.) BANK OF UPPER INDIA 
(in Liquidation) v . Sri Kishan Das. 16 Lah. 564 
= 161 1.0. 122 = 8 E.L. 671 = 37 P.LE. 727 = A.IE. 
1936 Lah. 771. 

■ Art. 182(2) — Irregular appeal —Dismissal of 

— Application for execution within three years there- 
a fter — Li nutation. 

There is no warrant for reading into the words 
“where there has been an appeal*' any qualification 
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either as to the character of the appeal or as to the 
parties to it; the words mean just what they say. So 
long as there is any question sub fttdicc between any of 
the parties those affected shall not be compelled to 
pursue the so often thorny path of execution which, if 
the final result is against them, may lead to no advant- 
age. The contention that an appeal in order to save 
limitation under Cl. 2 of the Article must be one to 
which the peisons affected were parties and that it must 
also be one in which the wdiole decree was imperilled is 
not sound. So an application for execution piesenled 
within three years from the date of the decree of the 
appellate Court but more than three years from the date 
of the decree of the trial Court is in time even though 
the appeal was irregular in form and was (liMniised on 
that ground. (Sir Dinshan Mulla,') Nackndra NATH 
Dky 7^ SURESH Chandra Dey. 69 I. A. 283 = 60 
Oal. 1932 P.O. 196 = 137 I.C. 629=36 0 W. 

N. 803 = 34: Bom.L.B. 1065= 1932 A.L J. 643 = 56 C. 
L.J. 628 = 33 P.L.B. 621 = 36 L.W. 7 = 1932 M.W.N. 
817 = 9 O.W.N. 681=A.I.R. 1932 P.O. 165 = 63 M.L. 
J. 329 (P.C.). 

[ Appl 58 M. 743 (745) B. 144 I.C. l50; 144 I C. 608. 
F. 57 B. 388 (392, 395, 397). R. 65 M.L.J. 747 (750); 
57 M. 795(800). Expl. 57 M, 741 (744, 745 , 746). 
Bel. 15 L. 267 (269). 64 M.L.J 75(77).] 

—Art. 182(2) — Preliminary decree in pirtition 
suti-^Appeal from— Final decree — Application for 
execution — Starting point of limitation. 

A preliminary decree in a partition suit was parsed on 
18-4-1918 and confirmed by High Court on 20-3-1923. 
A final decree was passed by the trial Court on 30-9-1919 
and on an application for execution filed on 24-3-1925. 

Held, that the appeal referred to in Art. 182 (2) was 
an appeal against the decree sought to be executed and 
as no appeal had been preferred from the final decre<;* 
which was the decree sought to be executed, time began 
to run from 30-9-1919 and the application was therefore 
barred, even though it was within three years of the 
date when the High Court confirmed the preliminary 
decree. (Madhavan Nair, J,) AHAMAD KuttY v 
Kuttu. 66 Mad. 468 = 1933 M.W N. 23 = 1481.0.’ 
68 = 6 B.M, 436 = 37 L.W, 180 = A.I.R. 1933 Mad. 
316 = 64 M.Ljr. 251. 

[Cons 58 M. 743 (746),] 

Art. 182 (2)S tar ting Point— Appeal dismissed 

as out of time. 


Art. 182 speaks of “the final decree or order of the 
appellate Court“ and it does not say that the decree oi 
order must be passed in an appeal which was a compe- 
tent appeal. Even if the appeal be di.smissed as hav- 
ing been filed out of time the decree of the appellate 
Court so dismissing the appeal Would furnish a fresfc 
starting point for computing the period within which 
an application for execution may be brought, 16 Cal 
250, Foil, (Kuhoant Sahay and Khaja Mahomed IVoor 
//.) Kameshwar Singh Bahadur v, Beni Ma 
DHO Singh. 11 Pat. 430 = l R. 1931 Pat. 457 = 13/ 
I.O. 425 = 12 Pat.L.T. 701 = A I.R. 1931 Pat. 422. 

Art. 182 (2) ''^IV/ierc there has been an appeal* 
—Meanings Application to set aside ex parte decree— 
Appeal — Exclusion of tune. 

The words “where there has been an appeal” con 
template and mean an appeal from the decree and nc 
other appeal and proceedings taken for setting aside an 
ex parte decree cannot be held to be proceedings for a 
review of judgment. The period of limitation for an 
execution application cannot he said to run from the 
dismissal on appeal of an application to set aside an 
ex parte decree. (Pullan and JViamatullahy jjf) 


Sukhnandan Singh v. Ramdeyi Kunwar. I.B. 
1932 All. 490 = 1381.0.692=1932 A.LJ. 731= A. 
I R. 1932 All. 601. 

- Art. 182 (3) — Review of decree — Parties not 

impleaded in review Proceeding — Application for exe- 
cution — Time limit — Date of review as starting point. 

Where there has been a review of tlie decree the 
period of limitation for purposes of Art. 182 (3) of the 
Act should be taken to run from the date of the review, 
notwithstanding that the persons against whom time is 
reckoned were not parties to the review proceedings, 63 
M.L.J. 329 (P.C.), Rel. on. ( Jackson and Mockett^ 
JJ,) Ramayya V. Kottayya. I.R. 1933 Mad. 83= 
141 I.O. 176(2) = 36 L.W, 919 = 1933 M.W.N. 166 = 
A.I.B. 1933 Mad. 276 = 64 M.L.J. 75. 

[R. 57 M. 795 (800) ] 

Art. 182(4) — Amendment of decree — Execution 

— Starting point of limitation. 

Where the decree which could be executed was only 
the amended decree, limitation begins to run from the 
date of the amendment. (Sundaram Chetty and 
Pakenhatn Watsh, JJ,) IHIAGARAJA THEVAR v. 
Sambasiva Thevar. 67 Mad. 795 = 148 I.O. 1088 
= 6 R.M. 563 = 39 L.W. 488 = 1934 M.W.N, 90 = A. 

I. R. 1934 Mad. 283 = 66 M.L.J. 492. 

Art. 182 (4) — Construction and scope* 

The effect of Art. 182 (4), Limitation Act, the words 
of which must be given their plain meaning, is that it i.s 
an answer to any objection taken with regaid the 
plea of limitation so far as the earlier final decree (Lr., 
before the amendment) is concerned. When it is 
amended, limitation starts from the date of the amend- 
ment. The fact that the decree had already become 
barred before the amendment or that the amendment 
applied for was unnecessary are matters wliich ought to 
have been dealt with by the Court which w as moved to 
amend the decree. (Beadcy, C.J, and King, J.) 

Lakshmikanta Kao r . R ammayya. 58 Mad 743= 
154 I.C. 847-7 R.M. 502-40 L.W. 896 = AIB 
1935Mad. 97 = 67ML.J.904. * ’ 

————•Art. 182 (4) — Deoee barred at the date of 
amend men t — Amend ment — Effect o f. 

A decree which is capable of execution and is not exe- 
cuted within three years from its date becomes dead and 
cannot be revived by a subsequent application or order 
for amendment. 59 I.C. 186, Foil. (Madhavan N air ^ 

J, ) Aham AD Kutty ?/. Kuttu. 56 Mad. 458 = 
1481.0.68 = 6 R.M. 436 = 1933 M.W.N. 23 = 37L 
W. 180 = A.L:R^1933 Mad. 315 = 64 M.L J. 261. 

Art. 182 (4) — Mortgage suit— Appeal from 
preliminary mortgage decree diwiissed with costs — 
Final decree alreadv passed— Application for its 
amendment so as to include costs of appeal allozved — 
Execution— Lt m i tail on. 

After an appeal from a preliminary mortgage decree 
was dismissed with costs, the decree-holder presented an 
applicalion to the trial Court that the final decree pre- 
viously prepared be amended so as to include the costs 
awarded to him in appeal. The Court allowed it and 
directed the amendment of the final decree as prayed. 
The decree-holder applied for execution of the final 
decree more than three years after the date of the final 
decree as originally prepared but less than three years 
from the date of its amendment. Overiuling the plea 
of limitation, ‘ 

Heldy that the final decree could not have been 
! “amended" under any rule of law and that the mort- 
gagee’s application asking for amendment and the order 
of the Court thereon amounted, in substance, respective- 
ly to an application and an order for preparation of a 
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fresh final decree which was the only decree capable of 
execution on the date on which the application for execu- 
tion was made. {Ntamatullah and Ailsop, JJ.) 
Bahal Singh z/. Chameli. 156 1.0.496=7 R.A. 
936 = 1935 A.W.R. 342 = 1935 A.L.J. 289=A.LR. 
1935 All. 606. 

——Art. 182 Principal of — Decree already 

barred by tune — Amend men/ of decree no fresh start of 
limitation. 

Clause (4), Art. 182, presupposes that at the time of 
amendment the decree is alive. The basic idea under- 
lying, Art. 182, is that the decree is subsisting at the 
various points of time from which the limitation starts 
to run under provisions of Col. 3 of the article. The 
decree-holder cannot get a stait for limitation from the 
date of amendment, even in a case \ihere the decree had ' 
already become barred by time when the amendment | 
was made. (Case law discussed.) (Srivastava and i 
Smith, //.) HAIDKI KHANAM v. BHAWANI i 
SHANKAR. 6 R.O. 302=147 I.C. 816 = 11 O.W.N. ; 
10 = A.I.R. 1934 Oudh 43. 

——Art. 182 (4 J — Scope — '"'‘Provided foP' — Meaning; ! 
— Amendment of decree — Commencement of limitation. ■ 
The words “provided for” mean that where execution | 
is barred by S. 48, C. P. Code, execution cannot be 
allowed under Art. 182, Limitation Act. In other W'ords 
Art. 182 is subjec't to the provisions of S. 48. An 
amendment of a deciee does not give a new' date for 
starting a period of linitation, if the application for 
execution is beyond the peiiod of 12 years allowed by 
S. 48, that is, that the peiiod of 12 years under S. 48 
is final and cannot be extended by way of amendment of 
the decree, whether that amendment is made befoie the 
expiry of the period of 12 years, or whether that amend- 
ment is made after the expiry of the period of 12 years. 
42 Bom. 309, Ref.; 60 I.C. 318, Diss. From. (^Mukerji 
and Beniut, JJ.) FaQIR CiiaND v. KuNDAN SiNGH. 
54 All. 622 = I.R. 1932 All. 363=138 1.0. 93 = 1932 
A.LJ. 471 = A.I.R. 1932 All. 361. 

Art. 182 (5). 

Applicability. 

Application against a dead person. 

Application for leave to bid. 

Application in accordance with law. 

Application not in accordance with law. 
Assignee of decree. 

Batta application. See Step-in-aiu~What is. 
Bona iides of decree-holder. 

Certification. 

Construction. 

Date of presentation. 

Defective application. 

Effect of amendment. 

Final order. 

Ineffective application. 

Insolvency of decree holder. 

Jurisdiction of Court. 

Oral application. 

Principal and surety. 

Proper Court. 

Step-in-aid— What is. 

Step in-aid— What is not. 

Step in aid— Miscellaneous. 

Terminus a quo. 

Transfer of decree. See Proper Court and 
Step in-aid— What is. 
Applicability 

(as amended by Act IX of 1927), Art. 182 (6) 

— Applicability. 

To make this clause applicable, the necessary condi- 
tions which must be satisfied, '^whether the application is 


I LIMITATION ACT (1908), Art. 182 (6)— Applica- 

tion for leave to bid. 

one for execution or to take some step-in-aid of execu- 
tion of the decree or order are that in either case (l) the 
application must be in acoordance with law', (2) it must 
be made to the proper Court, and (3) there must be a 
final Older passed on the application. These conditions 
are adjectival both to the application for execution and 
to the application to take step-in-aid of execution of the 
decree or order. {IVazir Hasin, C.J., Raza and Srt~ 
vastava, //.) RaM BHAROSE v. RaMMAN LAL. 7 
Luck. 590 = I.R.1932 Oudh 264 = 137 I.C. 768 = 9 
O.W.N. 209 = A.I.R. 1932 Oudh 148 (F.B.). 
—“—Art. 182 (6) — Applicability — Essentials. 

Two condiiioiis are neces^aiy to satisfy Art. 182 (5): 
(1) There must be an .application in accordance with 
law asking the proper Couit to take a step ; (2) The step 
required to bo taken by the Court must be one in aid 
of execution. When both these conditions are fulfilled 
the requiiements of the law' aie fully satisfied ; and 
nothing more is needed. It is not necessary that the 
proposed step should be actually taken or that even an 
order should be passed by the Court on the application. 
As s(3on as an application of the above description is 
made, the period of limitation will run from the date 
of the presentation of the application. {^Shadi Lai, 
C.J., Broadway and Jai Lai, J J f) GhaNYA LaL v. 
Nathu Ram. 12 Lah. 163 = I.R. 1931 Lah. 372= 
131 I.C. 100 = 32 P.L.R. 84 = A.I.R. 1931 Lah. 81 
(r.B.). 

Application against a dead person. 

■ Art. 182(5) — Application against a dead person. 

An application for execution is nevertheless a step-in- 
aid although it was made against a dead judgment- 
debtor. 4 P.L.T. 54, Foil, {Kulwant Sahay and James, 
JJ.) sheogobind Ram v. Mt. Kishunbosi Kuer. 

II Pat. 546 = I R. 1932 Pat. 171 (2) = 138 I.C. 91 = 
13 Pat L.T. 318 = A.I.R. 1932 Pat. 222. 

— — Art. 182 (5) — Application against a dead per- 
son. 

An application for execution against a dead person is 
not in accoi dance with law and cannot amount to an 
application for taking-steps in aid of execution, {JSulat- 
man, C.J. and Mitkerji, /) RaMKAI.I v. Bir 
Bhadar.man Tewari. 56 All. 890 = 148 1.0.1131 
= 6 R.A. 833 = 1934 A.L J. 829 = 4 A. W.R. 509 = 
A.I.R. 1934 All. 463. 

Art. 182 (6) — Application against dead person. 

An execution application filed bona fide w’ithin the 
time prescribed by law against a dead person, though it 
cannot be acted upon, is nevertheless a step-in-aid of 
execution, which has the effect of saving the decree from 
being barred, {y enkatasnbba Rao, J.) SUBRAMANIa 
DESIKA GNANASAM BANDA PANDARA SaNNADHI 2/ 

Rangaswami Chettiar. 155 I.C. 327 = 7 R.M. 
587 = 1935 M.W.N. 15 = 41 L.W. 173 = A.I.R. 1936 
Mad. 161 = 68 M.L J. 261. 

Art. 182 (5) — Application against a dead person 

— Step-in-aid. 

Where the decree-holder makes an application against 
the deceased judgment-debtor in good faith as he was 
not aware of the death of the judgment- debtor, the ap- 
plication must be deemed to be an application made in 
accordance with law to take some step in- aid of execu- 
tion within the meaning of Art. 182. {Jai Lai, J.) 
Maula Bakhsh V. Mahomed Ikram. 164 I.C. 307 
= 7 R.L. 644 = A.I.R. 1934 Lab. 55. 

Application for leave to bid. 

Art. 182 (5) — Application for leave to bid— 

Stepdn-aid. 

Per Shadi Led, C.J. and Broadway, J. — It cannot be 
affirmed as an inflexible rule that the granting of leave 
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tlon In accordance with law. 


to bid must in every case amount to a step in-aid of 
execution ; nor can it be said that it may not, in any 
case, aid the execution. Whether it belongs to one cate- 
gory or the other must depend upon the circumstances of 
each case. 3 C.L.J. 240, Rel. on. (Case-law referred.) 

^ Per Jai contra. — An application for leave to 

bid al ways implies a suggestion that the proposed step 
Would promote the exenition of the decree as every 
increase in the number of bidders or even of bids pro- 
motes the e.xecution of the decree and this is the moving 
factor in granting the leave to bid. In its very nature 
an application for leave to bid amounts to an applica- 
tion to the Court to take a step in-aid of execution and 
this irrespective of the hidden motive ot the decree- 
holder in applying or of the actual result of the grant- 
ing of the application and the coniljinatio i of some other 
prayer in the application does not affect the question as 
then it would be the granting of such a prayer that would 
be the step-in aid of execution and not the granting of 
the leave to bid which in that case must be held never to 
amount to a step-in aid of execution. {Shadi Lai, C. 
J.,Broad7uay and Jai Lai, //) GHANYA LAL z/. 
Nathu Ram. 12 Lah 153-I.R. 1931 Lah. 372 = 
1311.0. 100=32 P.L.R 84 = A.I.R. 1931 Lah. 81 
(r.B.). 

Application in accordance with law. 

See also DkFECTIVE APPLICATION. 


- ■■ 'Art. 182 (6) — Application tn accordance with 
law'* — Application for execution < ontaining no descrip- 
tion of property— C, /^ Code, O. 21, R, 13. 

An application for execution which does not contain 
any description of the property and other particulars 
rBquired by O. 21, R. 13 of the C. I*. Code cannot be 
deemed to be “an appli cation in accordance with law” 
for the pjrpose of saving limitation under Art. 182. 
{Murphy, /,) SaKKARGAUOA V, 13lIIM\PPA. I.R. 
1931 Bom. 143(1) = 129 I.O. 159 (1) = 32 Bom.L.R. 
1368-= A.I.R. 1931 Bom. 128. 

■"Art. 182 (5) — Application in accordance with 
low — Application for execution of decree depenient on 
payment by decree-hol ler — Mniey not paid. 

An application for execution of a decree dependent on 
the payment by the decree- holder of a sum of money is 
an application for execution made in accordance with 
law, even though the money hid not been deposited. 
{Almond, A. /.C,) IJUDHU RaM z/. MUSKTAQ SH\H. 
158 I C. 517 = 8 R.Pesh. 57= A.I.R. 1935 Pesh. 129. 

• —.Art. 182 (5) — Appheadon in a'-cordance with 

I aiv — App U cation 7vith j n is^m ent- d d)tor's name 7vron ^l y 
spelt — Want of dtli s^'ttre of decree holder immaterial , 
Undei the present Limitation Act neither bona fides 


nor due diligence on the part of the de:rc-c- holder i*: 
required to keep the decree alive and that is no warrant 
for reading into the clause any requisites of good faith 
or due diligence. The Imguage of the clause ought not 
to be siiainotl in f ivour of the judgment debtor who has 
not paid his debt. Kvp.i if the previous execution 
application was dismissed on the ground of gross care- 
lesMiess because the judgment-debtor was wrongly shown 
as Sheodoni” instead of “Sheibeni” it is an application 
in substantial compliance with the law to sive limita- 
tion, whether it wa-- admitted, rejected, returned, oi 
allowed to be amende 1. 53 Cal. 664, Rel. on. {Dhivle 
/.) Sri Rai Sheoheni Misser. 6 R.P. 557 = 149 
1.0. 102 = A.I.R 1934 Pat. 289. 


"Art. Application in accord ince with 

tinder 


An application for execution which did not mention 
the fact that there was an appeal and that the decretal 


LIMITATION AOT (1908), Art. 182 (6)— Applica- 
tion in accordance with law. 

amount was reduced on appeal, thus omitting the parti- 
culars required under Cls. {d) and {jst) of O. 21, K. 11 
(2) cannot, on that account, be deemed to be otherwise 
than in accordance with law. {Krishnan Pandalai, 
J ) PALLI VUTALA flKGDE v, SHEENAPPA S HETTY. 

1471.0.386 = 6 RM. 338 = 1933 M.WN. 929 = 38 
L.W. 877= A.I.B. 1933 Mad. 872. 
j —Art- 182 (5) — Application in accordance with 
• hnv — Application returned for amen intent but not ;v- 
presented. 

An application which has l)E;en raturneJ for amen 1- 
ment but not re presented is suffident to save limitation. 
29 I.C. 16; 35 I.C. 876 an 1 40 Mad. 949, Ref. 
{Knshnin Pandalai, J.) THIRUPATHI AYYANGARz/. 

Yegnammal. I.R. 1933 Mad. 337 = 143 1.0.844 = 

1933 M W.N. 1233 = 38 L.W. 224 = A.I.R. 1933 Mad. 

668 . 

■Art. 182 (6) — Application in accordance with 
laav — Decree by Aiditionil Munnf — Application to 
first Munnf for execution. 

The Court of an Additional Munsif is a Court of the 
Miinsif. The Court of an Additional Munsif who may 
happen to l)e sent to a district in a particular year is not 
I necessarily the same Court as the Court of the Addi- 
' tional Munsif deputed to the same aiea in other years. 

For the pui pose of execution of the decree which the 
! Additional Munsif pronounced, his Court is the Court 
j of the fir^t Munsif, for he is then trying suits appertain- 
! ing to the area which was comprised in the territorial 
j jurisdiction of the latter. The application for execution 
of a decree of Additional Munsif to the Court of first 
Munsif is made in a:cordance with law and saves limi- 
tation. {Courtney 'Terrell, C, J, and Saunders^ /.) 
Manogi LalSaii V, Jog Sait. 13 Pat. 6 = 151 I.O. 
375 = 7RP. 85 (1) = 15 Pat.L.T. 215=A.I.R. 1934 
Pat. 199 (1). 

Art. 182 (5) — Application in accordance with 

law — Legality of final order immaterial, 

A Judge has jurisdiction to dc*. ide wrongly as well as 
' rightly, and when the exe^ ution proceedings begin upon 
I an application which is valid in its inciption, for the 
purposes of limitation, it does not matter whether the 
final order passed therein is in accordance with law or 
not ; time wdl begin to run from the date of such final 
Older. vSa the fact that in the previous application, no 
notice to the assignor of the de 'ree was issued as requir- 
ed by O. 21, R. 15 does not m ike all the execution pro- 
ceedings void as if they never existed for parposes of 
limitation especially as the judgment-creditor admitted 
the transfer of the decree in the pievious execution taken 
out by him. {Mya Bu and Dunklcy, J /.') U NYO z/. 
U PO IILAING. 149 I.C. 98 = 6 R.R. 279=A.I.R. 

1934 Rang. 101. 

—Art. 182 (6) — "Application in accordance with 

law" — Meaning of — Minor errors and motive of appli- 
cant immaterial. 

In order to see whether an application for execution 
is in accordance with law , all that has to be seen by the 
Court is whether it is in accordance with the require- 
ments of law. It does not matter if there are some 
obvious errors of detail or that the mode of execution 
sought is not available through that Court at that time 
so long as the application fulfils the requirements of O. 
21, R. 11. It does not even matter if the application 
was not bona fide but merely put in to extend limitation. 
{Ferrers, J, C, and Mehta, A, J, C,) ACHRaj SlNG 
Ram Sing v, achrajram Sahni. 27 S.L.R. 109*- 
I.B. 1933 Sind 95= 142 I.C. 489 = A.I.R. 1933 Sind 
78. 
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LIMITATION ACT (1908), Art. 182 (6)~Applica. 

tloa ia accordance with law. 

—Art 182 {5)—''Af>f>/tcaitoH tn accordance with 
2aw'' — Meaning— Non compliance with O. 21, 11 

(g), C. P, Code — li/lecf of. 

To see whether a particular application for execution 
is or is not in accordance with law by reason of the 
omission fiom it of the particulars required by O. 21, U. 
11, C. V. Code, what has to be looked is whether the 
executing Court would or would not issue execution on 
the application as preferred to it The expression “in 
accordance w'ith law^’ in Art. 182 (5), Limitation Act, 
muit be taken to mean that the appl'c.ition. though de- 
fective in Some particulars, is one on which execution 
could lawfully be ordered. If the omissions aie such as 
to make it impossible for the Court to issue execution 
upon it, it must be held that the application is not in 
accordance with law. Lut an appli' ation in substantial 
compliance with the law will be effectual to stay the 
progress of limitation, whether the Court admits, or 
rejects, or returns the application or allows it to be 
amended. (A/urpAy and Dijjafia, //.) RAMGOPAT. | 
ShRIRAM V. KAMtiOPAL llHUTADA. 69 Bom. 1==153 
I.O. 273--=7 R.B. 220 = 36 Bom.L.R. 613=A.I.Il. 
1931 Bom 307. 

Art. 182 (5) — Application tn accordance luith 

lain — Non production of succession certificate. 

An application for execution h in accordance with law 
if it complies with the requirements of (). 21, Rr. 11 to 
14, C. P. Code. The want of succession certificate no 
doubt may deprive the applicants of their remedy, 
namely, execution of the decree, but it cannr)t vitiate the 
applicati(jn itself. Applications in execution are not 
always successful ; nevertheless they are treated as steps- 
in aid of execution. (Ntyogt,A. /. C.) PiLWASAO 7 >. 
Mt. Khairun Nissa. 31 N.LR. 126 = 163 I.O. 956 
= 7 R.N. 152=A.IR. 1935 Nag. 1. 

-Art. 182 (6) — Application in accordance xvith 

laiv — Tivo dect ecAtolders — Application for execution^ by 
one — Arrest by other decree holder— Application if 
legal, 

A decree obtained by two persons was sought to be 
executed by one of them alleging that the other had 
relinquished his light during pendency of suit. On an 
objection being raised, the other decree holder gave a 
purshis stating that he had no objection if the decree 
were executed by the applicant alone. The application 
ultimately failed for want of prosecution. A question 
having laised whether application was according to law 
and serves as a step in aid of execution. 

I/eld ^ that the statement made by the other decree- 
holder in the purshis did not amount to a relinquishment 
or to an a'-signment of his interest in the decree. The 
application made in reliance of the alleged lelinquish- 
ment was mistaken. It was however made by a person 
entitled to make it and was thus in accordance with bnv. 
A.I.R. 1931 I^ah. 600, Foil. {Mnrphv and Dhiatia, //.) 
Babamiya V. Abdul Karim. 58 Bom 428 =153 1.C. 
176-7 RB. 216 = 36 Bom.L.R. 437= A.I.R. 1934 
Bom. 216. 

Application not in accordance witb law. 

See also ASSIGNKK OF DECREE AND JURISDICTION 
OF Court, supra and Step-in-and— What is not, 
infra. 

Art. 182 (5) — Application not in accordance 

with law— Application filed by vakil without vakalat- 
nama. See SteP-IN-AID—WhaT IS NOT. A.I.R. 
1934 Rang. 107. 

“'•Art. 182 (5) — Application not in accordance 

with laid' — Application for a relief not competent 
Surety liable to one sixth of the decree — Application for 
execution of the whole decree against surety. 

Where under the terms of a decree, the surety was lia- 


LIMITATION ACT (1908). Art. 182 (6)— Bona 

fides of decree-holder 

ble only to the extent of one-sixth of a decree, but never- 
theless the decree- holder applied for execution of the 
whole of the decree against the surety and the judgment- 
debtois and that application was dismissed as incom- 
petent, it is not ‘an application in accordance with law' 
so as to save from the bar of limitation a subsequent 
application for execution. The former w-as for .a relief 
which the Court had decided could not be given and 
which Was entirtly outside the law. l3 II 237 ; 23 A. 
619 ; 33 C. 867, Foil ; 7 Pat. J.. '1'. 330 ; 3 Pat. L. T. 
322 ; 8 Pat. I.. T. 21 7, Disl. (^Ross and Chatter/ee, 
//.) Durga prasxd Saiiu V. MUSAMMAT 
POWDHARO Kuer. 10 Pat. 183 = I.R. 1931 Pat. 266 
= 131 I.O. 815 = 13 Pat.L.T. 70 -A.I.R. 1931 Pat. 
274. 

Art. 182 (5) — Application not in atcoi dance with 

law — Application not stoned or verified by a ct i cc- holder,. 

An execution application, which is neither signed nor 
verified by the decree- holdei , but which is signed by his 
vakil, who, however, does not profess to be acquainted 
with the facts of the (.i-^e, is not in accordance with 
law within the meaning of Art. 182 and consequ- 
ently does not save limitation. Nor is the defect cured 
by the piovisions of 0.21, R. 17 (2), C. P. Code. 
20 Mad. 101 = 12 M.L. J. 435, Foil. {Reilly and Anan- 
takrishna Aiyai , jjf) SaNGILIYA PiLLAI v. MUTHU 
CHF/niAR. 135 IC. 16 = I.R. 1932 Mad. 47=34 
L.W 646 = 61 M.L. J. 516. 

Art. 182 (5) — Application tud in accordance with 

la7a — Saving of limitation. 

Where the previous execution application was not in 
accordance with law' and the decree-holder refused to 
correct the same in spite of the (A)urt’s order, 

Ileldy that the exei'ution petition did not save limita- 
tion. {Boys, /.) SUDESHWARI PRASAD NaRAIN 
Singh v. Paljhan Dube. IR. 1931 All. 337 (2) = 
131 I.O. 33 (2) = A I.R. 1931 All. 722. 

Assignee of decree. 

Art. 182 f5) — Assignee of decree — Application 

not in accordance with la7o — Application by assignee of 
decree for recognition. 

An application by a transferee to be bi ought on the 
record without asking for execution of the decree is not 
an application in accordance with law, as it is not an 
application for execution of the decree; tliat is to say, 
an application setting the (Jourt in motion that the 
decree be executed in any manner set out in the last 
column of the presciibed from. (Case-law Disc.) {Rup- 
c hand, J.C. and Loho, A. /,C.) DevRAJ MultaNI 
Sahai z/. Fateh Chand Ram chand. 27 S.LR. 
314 = 147 LC. 470 = 6 R S. 158 = A.I.R. 1933 Slnd341. 

Art. 182 (5) — Assignee of decree — Application 

for substitution — Step in-aid. 

Although an application by assignee to get his name 
substituted is not an application for execution, it is an 
application asking the Court to take a step-in-aid of exe- 
cution. Under O. 21, R. 16, no doubt, the transferee 
might file an application for execution, but he cannot get 
execution in any form until after the notice mentioned in 
the proviso has been issued and the Court has heard 
objections to execution, if any. If a person therefore asks 
the Court to free him from an impediment, which clogs 
his freedom of action in executing his decree he must be 
regarded as asking the Court to take a step in aiding 
him to execute the decree. 29 All. 301 and 3l Mad. 234, 
Rel. on ; 24 Cal 778 and 27 Cal. 709, Kef. {Baguley, 
/.) MoiDOO Mahomed. I.R. 1933 Rang. 104 =* 
144 1.0. 310 = A.I.R. 1933 Rang. 65. 

Bona fides of decree-holder. 

^Art. 18^ (6>-BQna fides of decree-holder— if 

material. 
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LIMITATION ACT (1008;, Art. 182 (6)-Bona i 

fides of decree-holder. ' 

A decree-holder or a person applying for execution of 
a decree is not called upon to sati-sfy the Court that a 
previous application for execution or for some step-in- 
aid of execution from \Nhich he seeks to reckon the 
period of limitation for his next application had been 
made witli a genuine intention of obtaining execution of 
his decree if reasonably possible and that he did not 
abandon the pioceedings except upon a genuine belief 
that it would not be reason bly possible to obtain 
execution. It is not open to the execution Court to go 
into the question of the Inma fides of the application for 
execution. If the application fulfils the requirements of 

O. 21, R. 1 1, C. P. Code, it is good and operative for 
saving limitation and it is immaterial whether the decree 
holder wanted to have immediate execution or merely 
wanted to make the application in order to keep the 
decree alive. 1929 A. L. J. 93«, Rel. on; 24A.C.J. 
137, Cons. (Sffi and /h’/inet, JJ.') KUPAl Kai 
Murlat Tewaki. I.R. 1931 All. 422-131 I.C. 
678. 

Art. 182(5) — I3ona fides a/" decree-holder — If 

material. 

In cleterming the question of limitation for execu- 
tion of a decree, the question whether a previous appli- 
cation for execution was made in good faith for the 
purpose of exe(-uting the deuce or merely for the pur- 
pose of keeping execution proceedings alive is immate- 
rial. {Ciill(\ J. C\) IlANUMAN LaI.A KaLAR 

Sheonarayan Sonar. 31 N.LR, 333 = 156 i.c. 
114 = 7 R.N. 220-A.I.R. 1935 Nag. 131. 

——Art. 182 (5) — bona tides of decree-holder imma- 
terial — Applicatton merely for time nevertheless 

effective. 

Under Art. 182, Cl. (5) it is sufficient to show that 
an application was made in accordance with law to the 
proper Court for execution or to take some step in 
aid of execution of the decree, and it is not 
further necessary to show that such application was not 
meifly coloinable but had been made with a bona fide 
and genuine intention of obtaining execution of the 
decree and not simply for the purpose of gaining time 
and keeping the decree alive. 52 aMI. 11 (F.P ), A^pr. 
and 48 All. 468, Overr. {Sn Lancelot Sind- 
erson.) KHALIL-UR-RAHMAN KhaN v, COLLECTOR 
OF Etah. 61 LA. 62 ---56 All. 993 = 69 C.L J, 103 = 
39 L.W. 126 = 11 O.W.N. 41 = 1934 M.W.N. 33 = 35 

P. L.R. 189 = 36 Bom.L.R. 237 = 3 A W.R. 33 = 15 
Pat L.T. 221 = 6 R.P.C. 42 ---147 LO. 323 = 38C.W.N. 
229 = 1934 A.L.J. 110 = A.I.R. 1934 P.C. 14 = 66 'M. 
Ii.J. 79 (P.O.). 

Art. 182 (6) — Bona fides of decree-holder — 

AWezaacy of. 

In considering if an application for execution was 
in time, the question of bona fide intention of the per- 
son applying foi execution of a decree does not arise. 
52 All. 11 (F. B.), Foil. {Milne. A. J. C.) VOLKART 
Broters V. Achrajram. 25 S.LR. 628 = I.R. 1932 
Sind 14 = 134 IC. 1182=A.I.R. 1931 Sind 160. 
[Certification. 

Art. 182 (5) — Certification by decree holder of 

payment. 

Merc certification by the decree-holder of a payment 
of money under the decree is not an application to take 
a step in-aid of execution of the decree within the mean- 
ing of Art. 182 (5). A.l.R. 56 I.A. 30; A.I.R. 1930 
Rang. 64; A.I.R. 1931 Cal. 719 and A I.R. 1932 Oudh 
148, Foil. {Niamatulah and A'tsch, J J.) AdYA PRASAD 
Singh v Lal Girjlsh Bahadur pal. 55 All. 393= 
6I.R. (All.) 357=146 I.C. 836 = 1933 A.L.J. 256 = 
A.I.B. 1933 All. 364. 


LIMITATION ACT (1908), Art. 182 (6)— Date Of 
presentation. 

Art. 182 (6) — Certification of decree- holder 

under 0. 21, R. 2 (l). 

The certificate of the decree-holder under O. 21, U. 2 
(1) of the C. P. Code is not an application within the 
meaning of Art. 182 (5) of ihe Limitation Act and there 
being no application, the certificate could not be called a 
step-in-aid of execution. So also the mere recording of 
payment by the Court under O. 21, R. 2 (1) cannot be 
regarded as a final order within the meaning of Art. 182 
(5). 56 M.L.J. 223 (P.C.); 7 Luck. 590, P'011, {Wazir 
Hasan. C.J. and Nanavutty. /.) SURAIYA BEGAM v. 
Triloki Nath. 9 Luck. 288 = 6 R.O. 304=147 I.C. 
766 = 10 O.W.N 1251 = A.I.R. 1934 Oudli 426. 

— - Art. 182 (5) -Certification of payment by decree- 
holder after decree gets statute barred is not. 

A certification of payment made by decree holder . 
after the decree is statute barred is not a step in-aid of 
execution within the meaning of Ait. 182 and cannot 
revive limitation. {Rupchand. J.C. and Mehta. A.J, 
C.) Kaliandas Balchand V. Mahomed Khan. 
147 1 C. 30 = 6 R.S. 133 = A.I.R. 1933 Sind 366. 

Art. 182 {d)— Certification of payment— Saving 

of payment. 

It cannot be laid down as a matter of law that the 
decree-hokler*.s ceitificalion is in itself a step-in-aid of 
execution and can affoul a fresh starting point of limita- 
tion. In order to save limitation the payment must 
fall within the provisions of S. 20 of the Limitation Act. 
Such a certification is not an application to the Court. 
56 LA. 30, Rel. on. {Rankin. C.J., C. C. Ghose. Buck- 
land, Suhraivardy and Mukerjt. //.) AMAR KRISHNA 
Chowdhuryz^. JAGAT Bandhu Biswas. 69 Cal. 
760 = I.R. 1931 Cal. 922 = 134 I.c. 922 = 35 C.W.N. 

I 1192=54 C L.J. 201 = A.I.R. 1931 Cal. 719 (F.B.). 

(as amended by Act IX Of 1927), Art. 182 

j {Q)-^Certilication under 0. 21, R. 2, C. P. Code — Pre- 

\ sumption of application . 

I From the mere fact of certification under (). 21, R. 2, 

; C. P. Code, it cannot be presumed theie W'as an applica- 
: lion to be treated as a slep-in aid, because under that 
! lulc, the term of the rule involve no application. 

I {IVaztr Hasan, C.J , Roza and Snvastwa. //.) RAM 
I Bhakose V. Ramman I.al. 7 Luck. 590 = I.R. 1932 
I Oudb 264=137 10. 768 = 9 O.W.N. 209 = A.I.R. 

I 1932 Oudh 148 (F.B.). 

I [r. 9 Luck. 288 (289)1 55 A. 393 (397); 146 I.C. 805 

I by Act IX of 1927), Art. 182 (6) 

— Certification under O. 21, R. 2, C . P* Code. 

The mere ceitification of itself by the decree holder of 
a payment of money under the decree is not an applica- 
tion to take some step-in-aid of execution within the 
meaning of sub-Cl. (5), Ait. 182. {Wazir Hasan, C.J. 
Raza and Snvastava. JJ.) KaM BHAROSE e'. RaMMAN 
Lal. 7 Luck. 690 = IB. 1932 Oudh 264 = 137 I.C. 
768 = 9 O.W.N. 209 = A.I.R. 1932 Oudh 148 (F.B.). 
Construction. 

Art. 182 {JJ)— Construction— In accordance with 

lawJ 

The expre.ssion “in accordance with law” is adjectival 
both “to the proper Court for execution and to take 
some step-in- aid of execution.” {Rupchand, J.C. and 
Lobo, A.J.C.) DEVRAJ MULTANI SaHAI v. FaTEH 
CHAND ram Chand. 27 S L-R. 314= 147 I.C. 470 
= 6 R.S. 158 = A.I.R. 1933 Sind 341. 

Date of presentation. 

-Art. l&2{b)—Date of prsentation -Transfer of 

application from one Court to another. 

The transfer of an application for execution from one 
Court to another consequent upon the adjustment of 
territorial jurisdiction does not affect or alter the date of 
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LIMITATION ACT (1908), Art. 182 (5)~Defec- 
tive application. 

original presentation which is material under Cl. (5) 
(^Lakshmana Rao, /.) RaGHAVA AVYANGAR v 
NatesaN CHETTf ar. 1931 M-W.N. 413. 

Defective application. 

See also APPLICATION IN ACCORDANCE WITH LAW, 
supra AND STEP- IN-AID — WHAT IS, infra, 

Art. 182 (6) — Defective application. 

Where the guardian ad litem of the minor judgment - 
debtor had died but all the same an execution applica- 
tion was made as against him. 

Held, that the application, though defective in form, 
was a step in-aid of execution. (Additon, /,) GhhlaM 
Hussain 7^ Narain Singh. 131 I.C. 1107 (2)=I. 
R. 1932 Lah. 3 (2) = 32 PL.R. 635- A.I.R. 1931 
Lah. 636. 

—Art. 182 (5) — Defectii>i application — Applica- 

iion in accordance with law — Defective application. 

No doubt the language of Art. 182 (5) ought not to 
be strained in favour of a judgment-debtor who has not | 
paid debt and that the words “a step-in-aid of execu- j 
tion” should be liberally interpieted in favour of the 
decree-holder, but w'hether an application which is defec- 
tive should be treated as an application in accordance 
with law must depend on the facts of each particular 
case and no hard and fast lule can be laid down in that 
behalf, i^Rnpehand, J,C, anJ Loho, A./.C,) DkVRAJ 
MULTANl SaHAI V, FATEH CHAND KaM CHAND. 
27 S.LR. 314 = 147 I.O. 470 = 6 R.S. 168 = A.I.R. 
1933 Sind 341. 

—Art, 182 (5)’^Defective application — Application 
in accoi dance wit/i law — Reje-tion of — No finding that 
it was not in arcordaine with law — Power of appellate 
Court. 

Wheie the Court dismi'-sed the prior application in 
the following words. “D. II. absent : application is 
incorrect. It is rejected” and the question was whether 
that application saved limitation. 

/A/t/, that the order of rejection should contain an 
express or implied finding that the application is not in 
accordance with law'. The term “incorrect’’ would cover 
both Cases of such inegularities which would pi event the 
application foiming a basis foi e.xecution and thus being 
not in accordance with law’ and minor defects which it 
is desirable to set right but which in themsehes would 
not vitiate the application. Where Iheic is no definite 
finding of the Court to that effect, the appellate Court 
can consider the pievious application to detetrnine if it 
W'as in accordance with law. l7 Nag. I.. R. 179, Appl. 
(Grille, A./.C.) CuLAMALI v. 1<AJ KUMAR. I.R. 
1933 Nag. 138 = 142 I.C. 762=16 Nag L.J. 47 = A.I. 
R. 1934 Nag. 117. 

——Art. 182 f5) — Defective application — Applica- 
tion in accordance with law— ’Technical defect — Omis- 
sion to state form of notice. 

If an application substantially complies with the pro- 
vision set out in the rules it is an application in accord- 
ance with law and technical defects of no importance 
should not be allow'ed to save defaulting debtors from 
paying the money which they ow’e. An application does 
not cease to be in accordance with law bec.mse it does 
not contain the form of notice which the petitioner urges 
on the Court to issue. {Baguley„ J.) KadiresaN 
Chettyarz/. Maung San Ya. I.R. 1933 Rang. 40 
= 1421.0. 435=A.IR. 1933 Rang. 87. 

— Art. 182 (6) — Defective application — Not an 

application in accordance with law — Effect, 

If an applic.ation for execution is rejected as being 
not in accordance with law for the reason that it was so 
defective in material particulars that the Court could not, 
on the basis of that application, exercise its powers of , 

Q. D.—H— 106 


LIMITATION ACT (1908), Art. 182 (5)-Final 
order. 

execution, that application must be regarded as not 
having been piesented at all for purposes of Art. 182, 
The application is ineffectual to stay the running of 
limitation. {Jackson, Staples and Niyogi, A.J Csf) 
Gulamali V. Rajkumar Chattekji. 28 N.L.R. 

7 = I.R. 1931 Nag. 169 = 13410 681=14 Nag.L J. 
101= A.I.R. 1931 Nag. 154 (F.B.). 

[Eel. 31 N.L.R. 333 (334).] 

Effect of amendment. 

(as amended by Act IX of 1927), Art. 182 

(6 ) — Effect of amendment . 

Whereas under I imitation Act (IX of 1908), limita- 
tion ran from the date of applying in accordance wdth 
law to the proper Court foi execution or to take some 
step-in-aid of execution of the decree or order, the 
Amending Act (IX of 1927) makes the peiiod of limita- 
tion to begin not from the date of the previous applica- 
tion but from the date of the final order passed on it. 
(IVaztr Hasan, C ./., Raza and Srivastava, J J.') RAM, 
RH AROSE V, Ram MAN Lal. 7 Luck. 690 =I.R. 1932 
Oudh 264=137 I.O. 768=9 O.W.N. 209=A.IR. 
1932 Oudh 148(F.B.). 

(as amended by Act IX of 1927), Art. 182 

(6) — F.ffett of amendment — Applicability to pending 
applications. 

If the right of the deciee- holder to execute his 
decree had not become barred on the 1st January, 1928, 
when the Limitation (Amendment) Act IX of l927 
came into foice an application for execution made after 
that date is governed by the new' piovision of the 
amended Act. (Anantaknshna Aiyar, J.) NAGA- 
LINGAM PILLAI V. SlVA CHID AM BARA SaBAPATHY 
Dkekshitar. 1932M.W.N. 1116 = 140 10. 600 = 
IR. 1933 Mad.8 = 36L.W. 716 = A.I.R. 1983Mad. 
85 = 63 M.L J. 725. 

Final order. 

See also APPLICATION IN ACCORDANCE WITH LAW, 
supra, 

• Art. 182 (5 ) — Final oniei — Application for 

transfer of deciee. 

Where a decree holder makes an application to the 
Court which passed the decree asking for a certificate of 
transfer to anothei Couit for execution, the final Older 
on such application cannot be considered to have been 
pas-sed until the date on which the re(juiretl certificate is 
prepared and handed over to the deci te-holder who has 
undertaken to piesent it before the other Court, and 
limitation is to be reckoned only from such date and not 
from the date of the order of the Court merely directing 
the office to prepare a certificate. (Niamatullah, /.) 
HAFIZUDDIN V. PARSHADI LAL MaNOHAR LAL. 

1641.0. 718 = 7 R.A. 795=1936 A.W.R. 419 = 1935 
A.L.J. 370 = A.IR. 1935 All. 757. 

——Art. 182(6 ) — Final order — Date of — Matter 
carried in appeal. 

Under the provisions of Ait. 182, Cl. (5) of the Limi- 
tation Act, the peiiod of limitation is computed from 
the date of the final order passed on an application 
made in accordance with law to the proper Court for 
execution or to take some step in- aid of execution or 
order. Where the matter is earned in appeal, the date 
of the final order is the date of the appellate order. 
{Agha Haidar, /.) ABHE RaM v BhOLAR. 167 

1.0. 604-8 R.L. 130 = 37 P.L.R. 257. 

Art. 182(5 ) — Final order — Meaning, 

Final order means an order which conclusively decides 
the matter between the parties as distinguished from 
interlocutory. {Saadnddin, A.J.Cf) PUNJAB NA- 
TIONAL Bank, Ltd. v, Dina Nath. 149 I.C. 136 = 
6 R. Pesh. 72 = A.IR. 1934 Pesk. 23. 
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JiIMITATION ACT (1908;. Art. 182 (5)— Final 
order. 

- ■ Art. 182 (6 ) — Final order — Order closing 
case — Fresh starting point of limitation, 

‘Final order’ meins final order in th.; proceeding, to 
which the application gave rise. Where the Judge 
ordeied notice to i^siic to the judgment-debtor return- 
able on the 13ih November, 1929, and on that date the 
cases were closed at tlie dticieo-holder’s reijuest and he 
applied for ex 'CiUion agaiii'jt the same judgment-debtors 
on 8th November, 1932, 

//e/d, that the order clo^-ing the case was the final 
order and the applicati<jn was in time. The fact that the 
application fijr execution is withdrawn or struf k off at 
the request of the deciet-liolder iloe^. not prevent it from 
giving ri>e to a new starling point for a period of limi- 
tation. (Faifieley, /.) KaDIRP:SAN CHKTTYXR 7f, 
Mauno San Ya. I.R 1933 Rang. 40 = 142 I.C. 
435 - A I.R. 1933 Rang. 87. I 

Art. 182(5)—/ '/nal aider — Order dismts^ing\ 

execution petition on p trt pavment —//ecrec-holder 
. giving judgmcnt-de/>tor tioo monthi' time for payment of 
balance — IJe fault by jud gnient-debtor — /^'res/i appli- 
cation for execution — /.imitation. 

On the receipt of a part p.iyment of the decree 
amount, the rlecree holder allowed his execution appli- 
cation to be dismissed with costs on the 9th July, 1930, 
and at the same time gave t»vo months’ time to the i 
judgment-debtor to clear the balance. On default by I 
the judgment-debtor, he made another application on | 
8th September, 1933, which was dismissed by theexemit- | 
Ing C’ourt on the ground that it was made more than 
three years after the last oiJcr passed by the Court. On 
revision, 

//dd, that the order passed on the 9th July, 1930, 
was a ‘final order passed on an .ipplication made', and 
the two months’ lime given by the decree-holder to the 
judgment-debtor to pay the decretal amount did not 
.suspend the pioceedings, as the application itself was 
disini.ssed on that day with costs and that, therefore, the 
order of the executing Oiurt was correct. (^Kendall, /. ) 
Mamesh PuasaI) r . SiiYAM Lal. 1935 A.W.R. 1055 
=-8R.A. 169-1935 A.L.J. 1087 = 157 LO. 273 = A 
I.R. 1935 All. 909. 

(as amended by Act IX of 1927), Art. 182 (5) 

— Final order — /Recording of payment by Court under 
a 21, A’. 2 (1), C. /\ Code. 

The words “final order” imply that it shcjuld be final 
as far as the Court passing tlie order is concerned. It 
should be an order which if not reveised or modified by 
a Court of appeal would be binding lietween the parties. 
Ill the case of a certification by the decree holder and 
tl\e recoiding of payment by the Court, tlie law does not 
aaiuire any notice being sent to the judgment-debtor and 
it is always open to the judgment debtor to question the 
alleged payment, h».nce recording of payment by the 
Com t under O, 21, K. 2 (1) c.Minot be regarded as a final 
Older within the meaning of Art. 182, Cl. (5). {IVazir 
■J/a^an C.J., Razi and Snzastava, J /•) RAM 
J3HAKOSE 7/. Ramman L\t.. 7 Luck 590 = 1 R. 1932 
Oudli 264 -137 I.C 768 = 9 O.VV.N. 209=AI.E. 
1932 Oudh 148 (F.B ). 

—(as amended by Act IX of 1927), Art. 182 (5) 

I* mat order — Second application for execution 
.returned for amendment— Application re pres, nted with 
a third application— Time for third application — 
St a i ting point, 

^ A second execution application (filed after the amend- 
ing Act IX of 1927 came into foi je) was returned for 
correction of some defects and only re-presented along 
with a third application for execution more than three 
years from the date of the first application. 


LIMITATION ACT (1908), Art. 182 (5)— Jurisdic- 
tion of Court. 

//eld, that so long as no final orders had been passed 
on the second application, it was still pending and no 
question of limitation arose and that ihe Coiiit should 
first pass orders on the second application and then, if 
necessary, consider whether the third application was in 
lime. (Afud/iavan iVair, /.) MahOMEO Abu IJAKKAK 
Maracair 7'. Ramakrishna Chkttiar. IR. 1933 
Mad. 383 = 144 1.0. 167 = 37 L.W. 469=A.I.R. 1933 
Mad. 540(1) = 64 M.L J. 401. 

— -Art. 182 (5) — t'lnal order — T ransfernng exe- 
cntion to another Court. 

I Where the execution Court transfers the execution to 
I another Court to enable the decree-holder to receive his 
i rateable distribution, so far as the Court seized with the 
execution i'« concerned, this is the final order. {^Saaditd- 
dm, A.J.C) PUNJAB National Rank, Ltd. v. 
Dina Nath. 149 I.C. 136 = 6 R. Pesli. 72 = A.I.R. 
1934 Pesh. 23. 

Ineffective application. 

- — -Art. 182(5) — Ineffective application for execu- 
tion — W.int of territorial juris liction — Step-in aid. See 
Jurisdiction of court, mfra, A I.R. 1934 Lah. 54. 

Insolvency of decree holder. 

Art. 182 (5) — /nsclvency of decree-holder — 

Transfer of Of/icuil Atugnee — Application by decree- 
holder after insolvency — / f saves limitation for later 
application by transferee . 

A decree- Iiolder having l)een adjudicated insolvent on 
his own application, the Official As.^ignee sold all the 
debts due to the insolvent to the appellant. It appeared 
that after the insolvency, the original decree- holder filed 
an execution applii ation and the appellant who took out 
execution later on relied on the application filed by the 
I original decree holder was a step-in -aid under Art. 182 
(5), Limitation At:t, and save.s limirution in his favour. 

//eld that the original-decree holder who was on 
record was entitled to execute the decree, and that his 
insolvency was not material as the Ofilcial Assignee had 
j transferred all hi^ rights, and that consequently the 
j transferee could rely on the prior application as a step- 
jin-aid {/leasley, C .J. and King, / ) JAYANARAYANA 
: z;. POL ayya. 159 1.0. 689 = 8 R.M. 516 = 41 L.W. 

I 295 = 1935 M.W.N. 203 = A.I.R. 1935 Mad. 383 = 68 
M L J. 392. 

Jurisdiction of Court. 

See also STEP-IN-AID— WH.AT IS NOT, infra. 

Art. 182 (5) — Jurisdiction of Court — Application 

not in accord am e with law — Property out of jurisdiction 
— Application for sale. 

When in an application for execution of a decree, the 
relief aj.ked for, to sell property not situated within the 
juri.sdiction of the Court, is such as tlie Court cannot 
grant, the application is not in accordance with law, as 
the Court is asked to do something which is not com- 
petent to do. 'Phe same principle applies in the case of 
movable propeity outside the jurisdiction of the Court 
and equally where the execution is sought against the 
movable property of the judgment debtor and the judg- 
ment-debtor has no movable property within jurisdiction 
of the Court. 52 All 11 and 12 All. 64, Rtl. on. 

The application might however be held to be in accor- 
dance with law if there is a bona fide belief that the 
movable property did exist within the jurisdiction of 
the Court. 1 1 Beng. L.R. 23 and 2 All. 792, Rel. on. 
(Milne, A./ C.) VOLKART BROTHERS v. ACHARJ- 
ram 25 S L.R. 528 = I.R. 1932 Sind 14 = 134 I.O. 
1182 = A.I.R 1931 Sind 160. 

——Art. 182(5) — Jurisdiction of CoiirtStepin- 
aid-^APPllcation for execution — Form of. 
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IiIMITATION ACT (1908), Art. 182 (5)- Jurisdic- 
tion of Court. 

In considering whether an application can be treated 
as a step-in-aid of execution, the form of the application 
is of no Importance. An application for transfer of a 
decree for execution need not b-i on any particular form. 
Whether an application is one for execution or for 
transfer is to be decided on the natvue of the pra>er 
made and not on the choice of a particular form. If an 
application for ti insfcr is incompetent bccauhe the 
Court to which the decree h sought to be transferred 
has no iurisdiction to entertain the same it cannot be 
treated as a step-in- aid of execution. Such an applica- 
tion does not become an application for execution 
merely because it was made on a form prescribed for an 
application for execution as the decree-holders asked the 
Court to do a certain thing which the Court was not 
empowered to do that is, to send the decree for execution 
to the Court which had no jurisdiction to execute that 
decree. The form of the application has no bearing on 
the qiiesLion. Mahof?icd Moor ani Dhavle^ //.) 

SiTAL Prasad Shukui. v, Babu Lai. Shukul. 11 
Pat. 785 = 112 10. 155 = I R. 1933 Pat. 120--13 
Pat.L T 498 = A I.R. 1932 Pat. 309. 

—Art 182(5) — Juyisdiction of Cour-t — Stcf-in- 
nid — Ineffective application for excculion — JVant of ter 
ritorial iitrisdiciioiK 

Wlieie an execution application is filed against the 
legal repie^entatives of the judgment -debtor in the 
Court which passed the decree and a notice thereon is 
issued to the legal representatives to show cause why the 
deciee shoulil not be executed against them, it cannot 
be dismissed for want of jurisdiction merely because it 
turns out to be ineffective owing to the non-existence of 
any property within the jurisdiction of the Court. {Jat 
Lai, /,) MAULA BaKUSK v. MAHOMKD IKRAM. 
154 I.C. 307-7 R.L. 544=A.I.R. 1934 Lab, 55. 

Oral application. 

—Art. 182 (5) — Oral application for issue of 

erred warrant to judgment-debtor^ 

Where a decree-holder, when a w’arrant of arrest has 
been returned unexecuted asks for the issue of a fresh 
warrant, he asks the Court to take a step- in- aid of exe- 
cution proceedings, since the action taken on the pre 
vious application has failed. The application, though 
oral, is a definite act and a necesi-ary act, and saves 
limitation in respect of a subsequont application within 
three yeais, {Grille-, J.Cf) IIaNUMAN I.ai^A KAHAR 
V. S5JEONARAYAN SONAK. 31 N.L-R 333 = 156 I.O. 
114 = 7 E.N*. 220 = A IR. 1935 Nag. 131. 

■ - - -Art. 182 (6) — Or il application for time to en- 
quire about les^al representative. 

An oral application by a decree-holder for time to 
make inquiiies as to the legal representatives of a deceas- 
ed judgment debtor is a step-in-aid of execution within 
the meaning of Art 182, Cl. (5). A.I.R, 1921 Bom. 33, 
Kef. {Broomfield and IVadia, //.) GOPAL SHANKAR 

RAISING pKEMji. 1611.0.676 = 7 RB. 78=36 
Biom.L.R. 610 = AXR. 1934 Bom. 266. 

Principal and surety. 

Art. 182 (6) and Expl Principal and 

surety — Execution against principal — If saves limita^ 
tion against surety. 

Wheie a decree-holder, after executing the decree 
against the principal judgment-debtor and getting part 
satisfaction, files an application against the surety more 
than three years after the date of the decree, the case is 
governed by Art. 182 (5) of the Limitation Act, Expl. 
I to the Article does not apply to the case. The prior 
execution against the principal judgment-debtor saves 
limitation against the surety also. The surety may no 
.doubt be technically liable from the date of the decree, 


LIMITATION ACT (1908), Art. 182 (6)-Proper 
Court. 

but in equity his liability arises only upon the failure of 
the piincipal to satisfy the decree. {Btasley, C^J and 
JO GANGtRAJD V. SDBUAYYA. 68 Mad. 276 = 
1551.0. 864 = 7 R.M. 621=1935 M.W.N. 90-41 
L. W. 148 = A.I.R. 1935 Mad 188 = 68 M.L J. 119. 

Proper Court. 

See also JURbSHICTION OK COURT, supra, 
-———Art. 182 (5) — Proper Court — Appbcaii'^ft to. 

In ortier to bring a ('a-ie undei Cl. (5>, Art. 182, the 
essential conditions which must be satisfied aie that 
there must be; 0^) aa application in accordance with 
l,avv; (^) the application must be nude to the proper 
Court, .and (r) the application nm^t be to take some 
step in-aid of execution of the Lkcree. Hence Cl. (5) can 
have no application unless there an application made 
to the proper Court. A decree-holdeCs application to 
the Collector for declaration of his mortgage lien under 
the decree is not an application made ‘ to the proper 
Court*' to take some step-in aid of exei'ution of the dec- 
ree for sale of the mortgaged propeily, as the Collector 
is not certainly ‘‘the Court whoso duty it is to execute 
the decree” within the me.aning of Fxpl. 2, Art. 182. 
{Raza and Snvastava, //) TlLLA SlNtJII v, TlRBHU- 
WAN SINGH. 9 Luck. 273 = 6 I.R.(Oudb) 177=146 
I.C 805--10 0.WN. 1229 = 17 R.D. 1056=A.I.B. 

1933 Oudb 564. 

■ Art. 182 {5) -—Proper Court — Application to — 

Application to transferee Court before receipt of papers. 

Where a decree was ordered to be tiansferred by the 
trial Court to another Court, an application for execu- 
tion made to the latter Court is one made to the proper 
Court though the papeis may not have been actually 
transferred. iPerrers, J. C, and Mehta, A.J.Cf) 
achraj Sing Ram Singh v. achrajram Sahni. 
27 S L.R. 109--I.R. 1933 Sind 95 -142 I.O. 489= 
A.I.R. 1933 Sind 78. 

—Art. 182 (5) — Proper Court — Application for 
execution to Coiiit passing decree — Absence of territorial 
jurisdiction — Saving of liniitattou. 

Even if an application is marie to a Court which pass- 
ed the decree tf> execute it in re.^pect of a property out- 
side its t.rritoria! limits, the Court will not have juiisdic- 
tion to carry on such execution. Where how^ever the 
limits of the jurisdiction of the old Court were altered 
and an application was made by the Court which passed 
the decree for execution, 

Held, that the decree should be forwarded to the pro- 
per Court but that it had the elfect of saving limitation. 
Since the Court which passed the decree has the right to 
entertain an application for its execution, so long as it 
has not already transferred that decree to some other 
Court for execution. {Mukerft and Mitter, J J f) 
SREENATH CHAKRAVARTI v. PRIYANATH BANOO* 
PADHYA 58 Cal. 832 = I.R. 1931 Cal. 633 = 132 I.C, 
149 = 35 C.W.N. 77 = 52 O.L.J. 569 = A.I.R. 1931 
Cal 312. 

[Bel.27S.L.K 109(U8). F. 13 P. 2l (29).] 

-Art. 182 (5)— Proper Co nt - 1) icree by 

Additional Munsif — Applic-ation to first Munsif for 
execution — Limitation saved. See AppI.ICATION IN’ 

accordance with law, supra. 13 Pat. 6 = A I.R. 

1934 Pat. 199 (1). 

Art. 182 (5) — Proper Court— Decree transfer- 
red to another Court for execution— Execunon applicO' 
tion dismissed — Subsequent application in original 
Couit before return of the decree — Limitation, 

The appellant obtained a decree against the respon- 
dent in the Munsif's Court at Dacca on the 2nd August, 
1926. That decree was transferred to the Munsif's Court 
at Tangail for execution, Execution proceedings were 



1687 


THE QUINQUENNIAL DIGEST, 1931-1935 


1688 


LIMITATION ACT C1908), Art. 182 (6)~Proper 
Court. 

started and on the 29th August, 1927, they were eventu- 
ally dismisircd by the Tangail Court. On the 25th Janu- 
ary, 1929, the aj pellant filed another application for 
execution in the Court of the Munsif.it Dacca. The 
application remained pending in that Coiut for some 
time. On the 2nd March, 1929, the decree, together 
with the ccitificate of non-satisfaction, was returned by 
the Tang.ol ('cuit to the Dacca Court. The appellant's 
applicalifui for execution dated 25th January, 1929, 
was rcgibltied and an order for issue of notice was 
passed. Notice was however not issued and the execution 
proceedings were disinis'-td. Theie was no suhstcpient 
applicatiem for execution when the Couit at Dacca 
acqiiiied juiisdit lion to execute the decree after the 2nd 
March, 1929. The execution pi oceedings were again j 
btarted on 1st June, 1931. 

the decree is haired by limitation as the appli- 
cation of the 25lh J.anuary, 1929, was not made to the 
proper Couit though the applic.ition w’as presented to a 
Court wliich had no jui i'-diction and it remained pend- 
ing on the file of the (Jourt till it acquiied juiisdiction. 
Proper Couit means the (rourt whose duty is to execute 
the deciee. tier and M. C, G/iose, J J.) JATINDRA 
Kumar Das. ?■. Mohenura Chandra Panikya. 
60 Cal 1176 = 149 1.0.17- 6 R.C. 642 = 58 C.L J. 
192---37 C.W N. 1167=A.I.R. 1933 Cal. 906. 

[Rel. 35tM..K. 751 (753). R. L. ^0 (84) (Proper 
Court to execute the decree).] | 

Art. 182 (5) — “Proper Court" — Mortg.ige : 

decree — Subsequent alteiation of tciritoiial juiisdiction j 
— Applicr.tiC n to Court having juiisdiction oscr place j 
weie mortgage property lie.s — If made to pioperCourt. 

Sir Kmcution— Jurisdiction. 69 M.L.J. 466. 

Art. 182 (6 ) — Proper Comt — I'^roper appltca- 

tiofi — ApphiiUion under A. 28 (2), Ptovinaal JnsoG 
vency Ait — EfTert. 

An application made under S. 28(2) to the Insolvency 
Court for leave to execute the decree is not an applica- 
tion made to the proper Court within the meaning of the 
explan.itiiai to Art. 1S2 ami docs rot save limitation. 
The Insolvency Couit whi(.h is cntijcly a creature of the 
Pro\iiuiaI InsoiveiKy Act is a diffeient Court fiom the 
Court which is to execute a deciee obtained indepen- 
dently of the Insolvency y\ct and the mere f.ict that the 
Judge is the s-ame person will not make the two Couits 
the .same. {Cu) j^enveft and Pakenham Walsh, /y ) j 
Kakicman 7 . Kunhamu. 67 Mad, 808 = 150 I.O. ; 
113 = 6 R.M. 693 = 39 L.W. 639 = A.I.R, 1934 Mad. i 


LIMITATION ACT (1908), Art. 182 (6)— Step-in- 
aid— What is. 

from year to year — Decree passed by — Execution petition 
to District Court — If made to ^'‘proper Court P 

Courts established temporarily have jurisdiction not 
only to pass decrees but aho to execute those passed by 
them. The meie fact that a Subordinate Couit is esta- 
blished for one year and is thereafter continued from 
I 3 ear to year cannot deprive it of its character of the 
I Court which passed the decree. It has therefore jurisdic- 
\ tion in the subsequent year to execute a decree passed by 
I it in the previous year. Consequently when that Court 
I exists, an application to execute a decree passed by it, 

I made to the District Court, is not an application made 
i to “the pioper Court” within the meaning of Art. 182(5) 

[ of the Limitation Act, and cannot therefore l;e availed 
of for the purpose of saving limitation. (^Beasley, C,/. 
and Cornish, J.) RaMANATHAN CHEII'IIAR r. MUTH- 
AYYAN Chkiiar. 58 Mad. 1009 = 159 1.0.835--= 
8 R.M. 556 = 1935 M.W.N. 706 = 42 L.W. 5 = A.I.R. 
1935 Mad. 849 = 69 M.L.J. 215. 

Step-in- aid— What is. 

See also APPLICATION AGAINST DEAD PERSON AND 
assignee OE DECUtE AND DEFECTIVE APPLICATION, 
sup? a. 

(as amended by Act IX of 1927), Art. 182 

(5) — Step~in aid — What is^ 

If the facts of a paiticiilar case show that the proceed- 
ing in question has the effect, of facilitating or advanc- 
ing the execution to any extent of removing .some obs- 
tacle from the way of execution, it may well be regarded 
as a step-in-aid of execution. {Waztr Ilasan, C. 
Pasa and Srivustaia, JJ.) KAM DHAROSE RAM- 
! MAN Lal. 7 Luck. 590 = I R. 1932 Oiidh 264 -=137 
1.0.768 = 9 O.W.N. 209 = A.IR. 1932 Oudh 148 
^ (P.B.) 

■ ■ - -’Art. 182 (6) — Stepnn-aui — What is— Apphea- 

. tton against minor zviih i^nardian dead befon date of 
= application. 

An api lication for execiiiion agtiirst a minor judg- 
i ment-dfcblor mentioning therein as his guardian the 
: person who had been appointed and was acting a.s 
i guardian but who happened to have died before the 
dale of the application is .sufficient to furnish a fresh 
starting pefint for limitation for a further application. 
A.I.R. J931 L. 036; 72 I.C. 1003, Rel. on; 17 M. 76, 
Ref. {Enshnan Pandalai, J.) JAGANNATHA RaO z’. 
Narayanamurtv. 6 I.R. (Mad.) 121 = 14^ 10. 
714 = 1933 M.W.N. 819 = 38 L.W 435 = A.I.R. 1933 


392 = 67 M.L J. 762. 

— Art. 182 (5) — Proper Couit — Step in-aid — 

Plaint, it — '‘'‘Proper CourP — Dectee of Small Cause 
Couit — ,Sint for derlaration in rey^ular Court that tm- 
movable pH pt ? ty is attachable — Decree not transfer- 
red for extcniion to legitlar Ccurt — Plaint, if applica- 


Mad. 696 = 66 ML. J. 374. 

——Art. 182 (5) — Stcp-in aid — What is— ^Appli- 
cation against zvrong legal representative. 

All bona fide applications against a wrong person as 
the legal representative save limitation. 20 C. 388 ; 12 
IL 427; 33 M. 6, Foil. {Madgavkar, /.) Hari 


iion to pHptr Couit. 

A plaint in a Miit in a Miinsif’s Court for a declara- ; 
lion tha" ceitain immovable property of the judgment- I 
debtor was h dile to attachment and sale in execution of 
a decree obtainevl in a Small Clause Court, can be | 


treated as a step-in aid of execution under Ait. J82 (' 
Lilt it cannot be tieated as an application made to t 
“piopt.i C(Mi It," unless the said decree of the Sm 
Cause (. <»i.it lias, before the plaint is filed, been transfi 
red to the Munvif’s Couit for execution. When t 
decree ha- lu^t been so tiansftMied, Art. 182 (5) w 
not apply to save limitation. {King, C.Jf) KHUS 
Ram Ram Sumer. ii Luck. 266=155 LC. 605 
7 R.O. 692 = 1935 O.W.N. 672 = A.I.R. 1936 Oui 
430. 


Art. 182 (5) Proper Court — Subordinate 
Couit tcmpoianly established for one year hut continued 


Mahadev V. Vishnu Dalkrishna. I R. 1931 Bom. 
607(1)= 134 I.C. 699(1) = 33 Bom.L R. 622 = A.I.R. 
1931 Bom. 425(1). 

Art. 182 (6) — Step-in aid — What is — Applica- 
tion to bring legal representatives on record and for exe- 
cution — Application for execution invalid — If applica- 
tion can be treated as step-in-aid. 

An application to bring on to the record the legal 
representatives of the defendant and to execute the 
decree is a step in- aid of execution, even though so far 
as the prayer for execution of the decree was concerned 
the application was not in accordance with law, the 
applicant claiming under an oral transfer of the decree. 
24 Cal. 778, Foil. {Jackson, J.) CHINN A Vel Naick 
zu Venkatrama NAlCK. 54 Mad. 862 = 1.R. 1931 
Mad. 311 = 1341.0. 69 = 34 L.W. 231=A.I.R. 1932 
Mad. 19= 61 ML J. 541. 
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LIMITATION ACT (1908), Art. 182 C6)-Step-ln- 
aid— What is. 

' —‘ A rt. 182(6)— aid — IVhat is — Application 
to execute attached decree. 

The execution of the attached decree on the applica- 
tion of the attaching decree- holder is a step in-aid of 
execution of the decree in ex -edition whereof the attach* 
ment has been made. (/«/ Laly /.) BiSHaN SaHAI v, 
AMIR Singh. I.R. 1931 Lah. 661 = 132 I.C. 667 = 
A.I.R. Ii31 Lah. 706. 

Art. 182 r5)- —Step-in-aid — What is— ^Applica- 
tion for execution against one only of two executors. 

An application for execution, made against one only 
of two executors under the bona fde belief that he was 
the only executor and that the other had resigned, is an 
application in accordance with law within the meaning 
of Art. 182 and in any event it is an application to take 
a step-in-aid of execution of the decree and would give 
a fresh start to the period of limitation. 8 Pat. L.T. 217, 
Foil. {Maepherson and Fazl Alt, /J.) BRAJASUNDER 
Das z/. Radha Prasad Bhagat. 11 Pat. 608 = 
LR. 1932 Pat. 261 = 139 I.C. 840 = A.I.R. 1932 
Pat. 306. 

—Art. 182(5) — Step-in-aid — Pt^hat ts — Transfer 
of dec I ee to another Court — Application to first Court 
to execute decree. 

Per Full Bench . — When a money decree has been 
transferred by the Court which passed it for execution to 
another Couit, an application to the first Court (tz) to 
execute the decree, (b) to transfer it to another Court 
and ic) to transfer it for execution to the same Court for 
execution is a valid application and is a step-in-aid 
of execution so as to save limitation, even if it is made 
before the proceedings taken in the other court have 
been reported and certified by that Court. 

Per Skemp^ /, — The application to the first Court to 
execute the decree may be regarded as <in application 
to that Court to obtain the decree from the Court to 
which it has been transferred for execution after certifi- 
cation in order to execute It .at the original Coiiit. i^Jai 
LalySkemp and Rangi Laf J Jf) NaraiNz/. ] 

Madan (Jopal. 157 I C. 488=8 R.L. 116 = 37 P.L. 
R. 636=A.I.R. 1935 Lah. 465 (F.B.). 

—Art. 182 (6) — Step’in-aid — What ts — Applica- 
tion with full pariiriiiars containing mistake as to 
amount of interest — Effect, 

An application for execution which is correct in all 
particulars except that there was a slight mistake as to 
the amount of interest calcul.ited from the date of the 
decree up to the date of execution is a step-in -aid of 
execution so as to save limitation. {^Nanaviitty^ /.) 
KiSHUN Durr z/. Chhedi. 1R. 1931 Oudh 262 = 
132 I.C. 262 = 140.L.J. 433 = 8 O.W.N. 639 = A.I.R. 
1931 Oudh 312. 

— - A rt. 182 (6) — Step-in- aid — What is — Applica* 
iion for precept under S. 46, C.P. Code. 

Before the expiry of one year from the date of decree, 
the decree-holder put in an application for execution in 
accordance with O. 21, R. 11 and on the same day he 
also filed another application for amendment of the first 
application, by which in effect he prayed that a precept 
be issued to the District Court of another district for 
attachment of money standing to the credit of the judg- 
ment-debtor in the Allahabad Improvement Trust. The 
application was accordingly amended. 

HehL that the application was one in accordance with 
law' and a step in-aid of execution. {NiamatuFah and 
Rachhpal Singh, JJ.) RAMJI v. RaMJI. 6 I.R. (All.) 
393 = 1461.0. 991 = 1933 A.LJ. 902=A.I.E. 1933 
All. 844. 

—Art. 182 (5) — Step-in-aid — What is— Applica- 
tion returned by Courty and not represented. 


LIMITATION ACT (1908), Art. 182 (5) -Step-In- 
aid— What is 

An application for execution properly made to a 
Court to which the decree had been transferred for exe- 
cution but returned by the Court under a misapprehen- 
sion that a fresh ceitificate of transfer was necessary, is, 
though never represented, nevertheless tantamount to a 
step-in-aid of execution. {^Maephtrson and Fad Ally 
JJ.') SHESHAIYER RAJAMANNAR AIYER v, MADAN 
MOHAN Patnaik. 11 Pat 513 = I.R. 1932 Pat. 259 
= 139 I.C. 843 = 13 Pat. L.T. 623 = A.I.R. 1932 Pat. 
286. 

'Art. 182 (5) — Stp-in-aid — What is — Appli- 
cation not specifying mode of execution — Objed being to 
realise money by sale. 

Where an application for execution was in form 
except that it did not describe the mode in w'hich the 
assistance of the Court w.is required and it appeared 
that the object was to realise the deciee amount by sale 
of property, 

Ilild, that the application was valid in law so as to 
extend limitation. Cs/mdi Lai, C.J. and Brouiway, /.) 

Ghanava Lal V. Punjab National Bank, ltd., 
Lahore. 14 Lah. 6 = I.R. 1932 Lah 440 = 138 I.C. 
249 = 34 P.L.R. 376 = A.IR. 1932 Lah. 534. 

Art. 182(5) — Step-in-aid — What ts-^Applica- 

tion for transfer. 

An application for transfer of a decree is a step in-aid 
of execution. {^Ferrers, J. C. and Mehta, A. J. Cl) 
Achraj Sing Ram Sing v. achrajram Sahni. 27 
S.L.R. 109=I.R. 1933 Sind 95 = 142 LO. 489 = A.I. 
R. 1933 Sind 78. 

Art. \^2t{Jb)--Step-in aid'—What is— Applica- 
tion for transfer of decree. 

The expression ‘‘step in aid of execution" must be 
taken to be intended to cover every application made by 
the decree-holder in accordance with law, setting the 
Court in motion to execute the decree and in further- 
ance of the proceeiling in execution. Hence an appli- 
cation made for transfer of the decree from one Court 
to another for the purpo-^e of execution, must be deem- 
ed to be an application to keep the decree in force and 
in that way a step-in-aid of execution. A.I.R. 1922 
Cal. 3, Dist. {Giihaand Lodge, JJ,) Ahad Bux v, 
Kinkar Chandra. 158 1.0.590 = 8 R.C. 204=A. 
l.R. 1936 Cal. 640. 

Art. 1S2 {d)Step-in aid— What is— Applica- 
tion for transfer of decree. 

An applicatiion made to the Court passing a decree to 
transfer it for execution to another Court is an applica- 
tion to take a step-in-aid of execution within the mean- 
ing of Art. 182. {Nanavutty, J.) ShaNTA DUTT 
Ram 7 j . Mahomed Asohar. I.R. 1933 Oudh 192 = 
143 1,0.678 = 10 O.W.N. 363 = A.I.R. 1933 Oudh 
131. 

— Art. 182 (5)— aid — What is — Applica- 
tion for transfer of execution — Judgment-debtor dead. 
An application for the transfer of the execution of a 
decree made at a time when the judgment-debtor is 
dead is a valid application to take step in-aid of execu- 
tion. {Sulaiman, C, J, and Maker jt, J.) Mt. RAM 
Kali Bir Bhadarman Tewari. 66 All. 890=6 
R.A. 833 = 1934 A.L.J. 829 = 4 A.W.R. 509 = 148 1. 
0. 1131 = A.I.R. 1934 All. 463. 

Art. 182(6) — Step in-aid — What is — Applica- 
tion for transfer as regards some judgment-debtors. 
See I.IMITATION ACT, ART. 182, EXPL. 1. 11 O.W. 
N. 1294. 

" Art. 182 (5) — Step-in aid — What is — Batta 

application. 

The payment of batta for issue of a w' arrant of sale 
of the property is a step-in-aid of execution. (.Paken- 
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UMITATION ACT (1908), Art. 182 (6)~Step-in- 
aid—What is. 

ham PVa/sh, /.) NATAKAJA MUDALIAR OFFICIAL 
ASSiGNFK OF Madras. I.R. 1933 iMad. 369(2)== 
144 10. 68-1933MWN. 667-38 L.W. 766 -A. 

I. R. 1933 Mad. 438 = 64 M.L.J, 692. 

— Art. 182 (6) — Sffff in-md^Whai ts — Batta ap- 
pltcaiton — J ua ^mitit-dehtor cbjcctiiig that decree 7vas 
satisfied — Batta apphcaitopi by dciree Judder^ for sum ' 
mvmng wttfuists to peeve that vbfectti.ii 7vas false. 

The filiPfi of a hatia application by the juclpment- 
creditor is .an execution proceeding for sumnionine: 
certain per.‘-ons to attend Court and give evidence to 
show that the objection of (he judgmcnt-ikbtor that the 
decree had heen satisfied v\as iintme, is a step-in aid of 
execution which saves limitation, because, btfoie ex- 
ecuting the decree, tlie objection of the judgment- debt oi 
has to be lemoved and the judgnuiit-creditor by pre- 
senting the b.itfa a])pli(.ation is a^-king the Court to do 
tonifclhing which would help to remove the obstiuctinn 
to execution and allow execution to go on. {Beasley., C. 

J, aiid V ELK APi’A Sian V. MLINJSaMI 

ACHaRI. 58 Mad. 301=164 I.C. 693 =-7 R.M. 466 
= 42 li.W. 623 = 1934 M.W.N. 986 = A.I R. 1934 
Mad. 710 -69 M.L.J 19. 

Art. 182 (6)— Step-in-aid — AVhat is — Decree of 

Small Cause (Joint — Suit for declaration in regular Court 
that immo\able property i') attachable — blaint can be ; 
treated as step in-aid. See l‘KOPEK COUR'J*, supra, 

A.I.R. 1935 Oudh 430. 

— Art. 182 (5) — Step in aid — IVhat ts — Exeeution 

apphcatioti filed bona fide wromr legal re pie- 

sentattve. 

Where a petition for execution is filed within tjme 
against a wrong legal representative, in .‘-pite 
of the mistake, it w'ould still he an application to take a 
step in aicl t>f the execution. {Venkata suhba Kao, 
SUBAKAMANIA DeSIKA GNANASAMBANDA PaNPARA. 
Sannadhi V. 1<an(;aswami Chettiar. 155 I.C. 327 
=7 RM. 567 = 1936 M.W.N. 15 = 41 L,W.173 = A. 
I.R. 1936 Mad. 161 - 68 M.L J. 261. 

• Art 182 (5) — Step-tn-aid — What ts — Hhre 

drattdng out of money without any applicatton. 

The meie dlav^ing out nmiiey is not a step in-aid of 
-execution unless there wa-a an application either before 
or after to di aw the money so that such application 
might be cun^trued as a step in-aid of execution. 46 M 
L.J. 453 and 17 ^^a.l. I65, Dist.; 2 Mad. 174; 16 Mad. 
4=52; 22 150111.340; 35 M L J. 576; 8 Cal. 89 and 10 
Cal. 549, Kef. {Pakenham Walsh, J.) RaIMANaTHAN 


LIMITATION ACT (1908), Art. 182 (6)— Step-In- 
aid— What is not. 

of execution’* within the meaning of Art. 182 (5)* 
{Maeihavan Natr, /.) RaJA OF KAMNAD v. KL’PPU- 

Swami Pillai. 56 Mad. 320 ~ I.R. 1933 Mad. 9 = 
140 I.C. 498 = 1932 M W.N. 1198 - 36 L. W, 738 = A .. 
I.R. 1933 Mad. 83 =-63 M.L.J. 792. 

Art 182 (6) — Step in aid — IVhat is — Transfer 

of dcctee to another Court — Appheatten to first Court to 
transfer it for execution to same tiansftree Co^t. 

per Jai I.al and Kangi Lai, J J. {Skimp, y., holding 
contra.) — Where a money deciee has been transferred 
by the Couit which passsed it for execution to another 
Court, an application to the first (Jourt to transfer it for 
txccution to the same Court u a valid application, even 
if such an application is made before the proceedings 
taken in the other Court have first been reported and 
certified by that Court and is a step-in-aid of execution. 

Skemp,J. — After the first Couit hass sent the decree 
orne to tire other Court for execution it ia no longer 
the duty of the first Court to execute the deciee; the 
proper Court is the transferee Court, and hence an 
appli ation made to the first ('ourt to send the decree to 
the same transferee Cf>uit where it has yheacly bten 
sent (Uice and whence it has not I ten sent back ia not 
an application in accorilance with law to the proper 
Court or a ^tep-in aid of execution. {Jai Lai, Skemp 
and Ringi Lai, //.) KaNII NAKAIN v. MaIMN 
Gopal. 157 I.C. 488-8 R.L. 116 --37 P.L.R. 636 
= A.I.R. 1936 Lah. 465 (F B.). 

Step in aid— What is not. 

.Vf-ifrr/rc; Application against dead person. 
supra, 

Art. 182 (5) — Step in aid— What is not , 

A step-in aid in accordance with law' must be seme 
step taken in aid of execution and vihen an application 
is made ichiting to the execution of a decree but the 
applicant does not state what step he wi^hes to betaken, 
that application will not come under this clause. 1 AlU 
675 Kel. on. {Rangnckar, /) RataNCHANI) v 
Chandu i.al. 150 I.C. 866-7 R.B. 34 = 36 Bom. 
L R. 116 - AIR 1934 Bom. 113 (2). 

Art. 182 (6) — Step-in aid — IJViat is not. 

A memorandum for the return of sale papers or an 
oral npjdication for grant of time to file the sale papers 
or an affidavit filed subsequent to the* petition for leave 
to bid is not a step-in aid of exeiution. 1927 
M.W.N. 792 ; 41 M. 25l, Foil. {Lakshmana Kao, /.) 
Ra(;hava Ayyangar v. Natesan Ckeitiar. 1931 
M.W.N 413. 

Art. 182 {5)— Step-in-aid— IVhat is not — Ap~ 


Chkttiar 7'. F.S'rAlP: Collector of SivaGANGA. plication by decree-holder to record Payment made out 
I.R 1933Mad. 371 = 1441.0. 66 = 38 L.W. 205 = A. of Courts. 

I.R. 1933 Mad. 597. An application by a decree holder to record the pay- 

Art 182 (5) — Steptn-aid — What is — Prior ment of money mavie out of (Jour ts t‘:>ward.s his decree 

application dismissed for default — If save^ limitation. is not an application to take a step-in aid of execution 
An application which has been dismissed in default and will not save limitation under Art. 182(5) of the 
without any ilcterminatlon as to the propriety of the limitation Act. {Bin n and K ,S . Menon, J J .') PRESI- 
application i*, effet live for the purpose of saving limita- J)KNT, UNION POAkf), Pkntapadu v . ThjrumaLA 
tion. It is only when the order rejecting an execution VENKATA SpinivaSA Ch^RYULU. 59 Mad. 424 = 8 
application amounts to a finding that it was notin R.M. 513= 1935 M.W N. 1319= 159 I C. 544 = 42 L. 
accordance with law that the application so rejected W. 858= A.I R. 1936 Mad. 118 = 69 M L.J. 786. 

would be incTfe. tive for purposes of saving limitation. Art. 182 {b)^ Step in aid— What is not — Ap- 

{Grille, J. Cl) IIaNUMaN I.aLA KaLAK v . ShEJO- plication filed by vakil without vakalatnama — If tn 
N^ayan t-GNAR. 31 N L R. 333 = 156 1.0.114= aceorditue with law. 

7T8^. 220 ^ A.I.R. 1935 Nag 131. An execution application filed by a vakil, who had no 

Art 182 (5)— in aid — What is — Kemittance vakalat from the decree-holder is not one in accordance 
^ for debtor tn jail. with law within the meaning of O. 3, K. 4, C. P. Code, 

The despatch by money order of the subsistence and therefore is null and void and is aNo not a step-in- 
allowance for the judgment-debtor in jail to the Jail aid w hich will save limitation. {King, J.) MODONO 
^upe^ntemcllt who, under Q 21, R. 39 (4) is the MaHONO DFO z/. KUNJA BEHARI ANANGA BmIMA 
proper officer to whom the payment should be made is DEO. 168 I.O. 891«8 R.M. 372 = A.IB. 1936 Mad. 
an application to the proper Court to take a step-in-aid 786. 
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limitation act (1908), Art. 182 (6)— Stcp-ln- j 
aid— What is not. 1 

——Art. 182 (6) — Step in aid — What is not — Ap- 
plication for copy of decree. 

An application for a copy of a decree cannot be said 
to be a step in-aid of execution. A copy of a decree 
might be applied for a variety of purposes; not neces- 
sarily for execution. To come within Art. 182 a decree 
holder must make some application to the executioti 
Court itself. {Youn^^, /.) NaRAYAN DaSHuSAIN v. 
Travati. 6 I.R. (All.) 207 = 145 I.C. 915 (2) = 
1933 A.L.J. 1126 = A I.R. 1933 All. 756 (1). 
——Art. 182 (5) — Step-in aid — What is not — Apph 
cation for re-constmctiou of decree. 

An application for roconst ruction of a decree destioy- 
ed by fire is not a step-in aid of execution within Art. 
182 (5) of the Limitation Act. 46 IL 269, Hist. 23 13. 
644 ; 30 All. 179 and 40 All. 209, Ref. {Ran^s^nekar, 
J,) Ratanchand z/. Chandulal. 150 1.0.866 = 

7 RB. 34 = 36 Bom.L.R. 116 = A.I.R. 1934 Bom 
113 (2). 

Art. 182 (5) — Stcp-in-atd —What n not — Appti j 

cation for time to put in petition for substituted 
service. , 

A step in-aid in execution for the puipose of Ait. 182 
must satisfy tw'o (xmclitions : (1) the step is one which 
the Court has to take, and {2) the Coint mu^-t be askeil 
to take it. (Case-Uw referred.) An application for 
time to put in a petition for substituted ‘service is not a 
step in aid so as to save limitation. (^Pakenhani Wa/sh, 
y.) RaMASWAMI ('lUF.TTV V. PaLanjappa Chetty. 
6 I.R (Mad.) 156 - 145 I C. 933 - 1933 M W N. 352 
= 38 L.W. 301 = A.I.R. 1933 Mad. 675 = 65 M L.J. 
271. 

"■ ■' Art. 182 (5) — Step-in aid — What is not — Appli‘ 
cation for transfer of decree. 

An application for transfer of decree for execution is 
not a step-in aid of execution. {Wort. J.') GopaI. 
Tewari V. Ramdhari Panpey. 152 I.C R. 

P. 288- A.I.R. 1934 Pat. 662. 

Art, 182 (5)— Step in-atd — What is not — Appli- 
cation for tian^fer by decree holder — Plea of satisfac- 
tion of decree by jud ament-debtor — Counter petition — 
Affidavit in support — Vakalat — Batta. 

A decree- holler applied under O. 21, R. 16, on 20th 
August, 1923, for transfer of the decree to another 
Court. The defendants pleaded that the decree had 
been satisfied. On 5th December, 1923, the Court 
directed the decree holder to bring his account books 
in three d.ivs. The electee holler on the same day filed 
a counter petition and an affidavit in support denying 
accounts books having been kept by him. The transfer 
was ordered on 7th December, 1923. The decree holder 
then applied for execution on 22nd November, 1926. 

Held^ that neither the affidavit, countei, batta for 
witnesses nor the vakalath could be deemed to be a 
step in aid of the execution and that none of them saved 
limitalion for the present execution application. {Paken 
ham Walsh. J.) MUNISAMI ACH^Rl 7>. VkERAPPA 
Setti. I.R. 1933 Mad. 207 = 142 1.0 197-37 L. 
W. 455 = A I R. 1933 Mad. 403 = 64 M L.J. 345. 
Art 182 (5) — Step in aid — W/iat is not — Appli- 
cation for transfer of decree to another Court in ignor- 
ance of judgment -debtor's death. 

An application by a decree-holder under S, 39, C P. 
Code, for transfer of his decree to another Court for 
execution, in ignorance of the death of the judgment 
debtor, is a step-in- aid of execution within the meaning 
of Art. 182, Cl. (5), 17 Mad. 76 and 35 Cal. 1047, Foil ; 
19 All. 337, Dist. From. {Broomfieli and Wadia, //.) 
Gopal Shankar v. Raising premji. 151 1 C 767 
= 7R.B. 78==36Bom.LR. 510 = A.I.R. 1934 Bom. 
266 . 


LIMITATION ACT (1908), Art. 182 (6) -Step -in- 
aid— What is not. 

—Art. 182 (6) — Step-in aid — What is not — Appli- 
cation for transfer of decree to Court 7vtthout jurisdic- 
tion. 

When a decree holder asks a Court to do a thing, 
which the Court is not empowered to do, such an appli- 
cation cannot he held to be a step in-aid of execution. 
So an application for transfer of a decree to a Munsif’s 
Court w'hich had no pecuniaiy jurisdiction to entertain 
the same i-, not a step in aid. 3 P.L.T. 422, Foil. 
{Khaja Mahomed Noor and Dhavle, //) SiTAL 
PR.ASAD SHIJKUL7/. HaRU LAI. SHUKUL. ’ 11 Pat. 
785 = 142 I C. 155 - I.R. 1933 Pat. 120 = 13 Pat L T. 
= 498A.IR. 1932 Pat 309. 

Art. 182 t^b)—St€p in aid— What is not — Appli- 
cation under 21, R. 16 

An application under O. 21, R. 16, C. P. Code, is not. 
a step-in-aid of execution. {Woti. J.) GopaL TewaRI 

Z^RAM1)HAU1 Pani)E\. 152 I C. 987 = 7 R.P. 288 = 
A.I.R. 1934 Pat 662. 

Art. 182 (6) — Step in-aui—What is not— Attach- 
ment of the decree souidit to be executed . 

An order f( r attachment of the decree sought to be 
executed cannot be treated as a step-in aid of the original 
decree. {Miiter an i fl enderum, J f .') Anil KumaR 
Ghosh z'. IIFMANTA Kumar Ghose. 60 Cal. 1357 
= 1491.0. 999 = 6 RC. G76 = A.I.R. 1934 Cal 234. 

Art. 182 (5) — Step in aid — What is not—Certi^ 
ficate of search fiom legist rat ton office. 

The obtaining of a certificate of search of certain 
documents from the otfiue of the sub icgistrar cannot 
be called a step-in-aid of execution; nor the fact that 
the decree holder got bar k certain documents filed by 
him in the previous execution. {Wazir Hasan, C.J. 
and Nanavutty. J.) SURAIYA PlGAM v. TriLOKI 

NATH. 9 Luck 288 = 6R.O 304= 147 I.C. 766 -=10' 
O.W.N. 1251 = A.I.R. 1934 Oudh 426. 

Art. 182 {b)—Step m aid^Whit is not— Decree 

holder auition-purcha^er—Appluation for deltveiy of 
possession. 

Semble. An application for delivery of possession by 
the decree holder auction-purchaser is not a step in aid 
of execution. 72 I C. 938, Ref. {Maepherson and Fazt 
All, JJ.) Sheshaiyer Rajamannar AIYER V 
Madanmohan Painaik. 11 Pat 513 = IR 1932' 
Pat. 259 = 139 I 0. 843 = 13 Pat.L T. 623 = AIR 

1932 Pat. 286. 

Art. 182 {5)— Step m aid — What is not-— Part- 

payment out of Court—Etfet. 

The decree w’us passed on June 10, 3927. On 
December 9, 1929, the judgment-debtor paid a certain 
amount out of Court to the decree holler. The decree- 
holder applied to certify it on March 16, 3931, and the. 
execution application was filed on June 24, 193 1. 

Held, that S. 20 proviso applied to the case and that 
the payment of December 9, 1929 did not save limita- 
tion. Meaning of expression “step-in-aici” stated. 
{Siihnmaa, C J.) JAI KHARAN v. PaNCHAH I AKHaR A 
Chota Naya Nanak Shafi. 143 I.C. 324 = IR 

1933 All. 232 = 1932 A.LJ. 1035 = A.IR. 1933 All* 
49. 

Art. 182 (5) — Step in aid — What is not— Pay- 
ment made out of Court, 

Payment made out of Couit does not operate as step- 
in aid of execution. {Bennet. /.) HaRI RaM v. HimAN 
Lal. 167 I.C. 1052=1935 A L.J. 1291 = 1935 A W 
B 531=A.I.R 1936 All. 259 

Art 182 (6) — Step in aid — What is not — Pay- 
ment out of Court — Saving of limitation. 

^ In order to bring a case under Art 182 (5) the essen- 
tial conditions which must be satisfied are that there' 
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LIMITATION ACT (1908), Art. 182 (6)-Step-ln- 
ald—What is not. 

must be {a) an application in accordance with law ; W 
the application must be made to the proper Court ; and i 
(c) the application mubt be to take some btep in*aid of j 
the execution of the decree Cl. can have no applica- j 
tion unless there is an application to the proper Court, j 
Where there was no application made to any Court anti i 


LIMITATION ACT (1908), Art. 182 (7). 

The termtnus a quo under the unamended form of 
Art. 182, Cl. (5) is date of the application for execu- 
tion or to take some step-in-aid of execution and not (as 
under the amending Act IX of 1927) the result of the 
application vtz,^ the date of the final order passed on 
such application. (6’/r Lancelot Sanderson.) KHALILUR 
Rahman Khan v Collector of Etah. 61 I.A. 


the payment is made out of Court, the requirements of i 62 = 56 AU.993 = 69 C.L.J. 103 = 39 L.W. 126 = 11 O. 
Cl. (5) are not sati.sfifil. illasan, C J. and Dnlusfnvar'sVi.-S. 41 = 1934 M.W.N. 33 = 36 P.Ii.B. 189 = 36 


Nath, J.) Mata Ueen Kausiixa. 7 IiUck. 38 Bom. L.B. 237=3 A.W.B.33=15Pat. L. T. 221=6 


= IJl. 1931 Oudh 349 = 132 1.0. 797 = 14 O.L.J. 474 E.P.C. 42 = 147 I.O. 323 = 38 O.W.N. 229 = 1934 A. 


= 8 O.W.N. 769 = A.I.E. 1931 Oudh 356 (2). 

[B. 9 Luck. 273 (276); F. 140 I.C. 805 (806).] 

Art. 182 (5) — Step in aid — What is not — Prior 

application dismissed for non compliance vnth O. 21, 

p.ni2\c,p.Codc. 

Where an application for execution was signed, veri- 
fied and presented on behalf of the decree-holder by a 
man who purported tcj be the mnkhtar-t am of the 
decree holder but no mukhtirnama was filed, and the 
opportunity given by the Court to show that the appli- 
cation wss signed and verified in accordance with O. 21. 
.K. 11 (2), C. P. Code, was not availed of, with the 
result that the Couit rejected the application. 

Ueldy that the application could not be treated as a 
step-in-aid of execution. {Iqbal Ahmad ^ /.) RAM 
Gopal Singh v . IIarish Chandra Lal. 158 I O. 
762 = 8R.A. 329 = 1935 A.L J. 1184 = 1935 A W.B. 
1131 = A.I.K. 1936 All. 17. 

Art. 182 (5) — Step’in aiii — What is noP-Un- 

certified payment by one defendant for himself only — 
Limitation not extended against others. 

An execution application was made beyond three years 
from the last application in l922. One of defendants ' 
had made ceitain payment which was not certified to- 
wards cobts within three years from the execution last 
filed. The payment was not made on behalf of the 
other defendants. 

Held, that the application was barred against the 
other defendants as mere payment is not a step in aid 
of execution and it is only the petition put in to ceitify- 
such payment that can constitute a step-in aid of execu- 
tion such as will give a fersli starting point of limitation 
under S, 182 (5) and tlie payment by one of the defen- 
dants being only for liimself couKl not extend limitation 
under S. 20also: A.I.K. 1925 Mad. 131. Foil; 41 M. 25l 
and 31 I.C. 3l8, Dist. {Madhavan Nan . J.) CHATHU 
KVTTVv. Raman. 147 I.C. 586 = 6 R.M. 361 = A.I.R. 
1933 Mad. 674. 

Step in aid — Miscellaneous. 

Art. 382 (6) — A/i seel la neon i — Step-in aid — ^Vo 

pending execution — Application necessary. i 

An application to take a step-in-aid of execution of a 
decree may be made even though there is no pending 
applicalujii for execution. 45 .M. 202, Foil , 45 M. 466, 
Not foil. {Ji room field and Wadia, //.) COPAL 
8H.\NKAR z'. Raisingh Pkemji. 151 I.C. 767 = 7 
E.B. 78 = 36 Bom. L R. 510 = A I.R. 1934 Bom. 266. 

-Art. 182 (5) — Stcp-in aid — Miscellaneous Ptud- 

Iff g execution if necessary. 

Simble . — The balance of decisions is in favour of the 
view taken in 45 Mad. 202 = 41 M.L.J. 374, that an 
application in order to be a step in aid of execution 
need not be made in a pending execution petition. 
{Curgemen and Pakenkam tl^dsh.JJ) KaRICHAN 

Kuniiamu. 67Mad. 808 -150 I.C. 113 = 6 R.M. 
693 = 39 L.W. 639-- A.I.R. 1934 Mad. 392=67 M. 
L.J. 762. 

Terminus a quo. 

^Art. 182 (5)— Terminus a quo— “ Date of ap^ 

plying''— -^Efect of amen iment by Act IX of 1927. 


L J. 110 = A.I.R. 1934 P.C. 14 = 66 M.L.J. 79 (P.C.) 

i Art. 182 (6) — Combined notice under 0. 2J, Rr. 

; \Gand 22, C.P. Code — Effect. 

Issue of a combined notice under O. 21, Rr. 22 and 
16 upon the judgment-debtor is sufficient under the law 
I to save limitation. {Fazl Alt and Rowland, //.) LaLL 
V. Rajkishork Narain SINGH. 13 Pat. 86 = 147 I. 
C. 101 = 6 R P. 333 - 15 Pat. L.T. 407 = A.I.R. 1933 
Pat. 658. 

Art. 182 (6) — Notice issued on defective or in- 
valid execution application — Saving of limitation. 

When notice has once issued, time runs anew and it is 
immaterial that it was issued on an application for exe- 
cution which W'as defective or invalid. {Fazl Alt and 
\ Rowland, JJ.) LALL v. RAJKlSHORE NAKAIN SlNGH. 
i 13 Pat. 86 = 147 I.C. 101 = 6 R.P. 333 = 16 Pat.L. 
T. 407= A.I.R. 1933 Pat. 668. 

^Art. 182 (7)— Applicability — Compromise decree 

— Piovibion for plaintiff executing decree after executing 
registered receipt within 6 months of majority — Death 
of plaintiff before majority — Execution by legal repre- 
sentative — limitation — Starting pc int. See COMPRO- 
I MiSE— C onstruction. 40 L.W. 876=-- A.I.R. 1935 
Mad. 107 (2). 

——Art. 182 (7) — Applicability — Execution for 

instalments fallen due. 

Where in case of an instalment decree an application 
has been made after some instalments have fallen clue 
the appropriate Article is Art. 382 (7) Art. l8l has no 
I application to such a case. Rut so far as default clause 
i is concerned Art. 181 would apply and the remedy for 
; the enforcement of the default clause in the instalment 
; decree is time barred after the expiiy of three years 
; from the default in payment of instalments making 
whole amount. The decree holder cannot in such a 
case cla’ni the recovery of future instalments merely 
because in some future years there has Leen a default in 
the payment of the agreed successive instalments. liis 
! remedy to recover the instalments as and wdien they fall 
I due is however not barred by the default clause. 

* {Sulaiman, C. /. and Mukcrji^ J.) RaM ParSAD RaM 
Z/. JadunaNDan Upadhia. 56 All. 921 = 6 R.A. 956 
= 149 1 0. 698 = 1934 A.L J. 772 = 4 A. W.R. 498= A. 
LB 1934 All. 534. 

^Art. 182 (7) — Applicability— Instalment decree 

— Default clause — Construction — Application as regards 
instalments falling due within three years — If barred. 
Art. 182 (7) applies to a decree which makes the 
decree amount payable in certain instalments on certain 
specified dates and also provides that if the defendant 
fails to pay any one instalment, plaintiff might recover 
the whole amount at once by executing the decree. And 
when default is made, the fact that the decree- holder 
omiis to enforce the default clause, by executing the 
decree for the whole amount, does not deprive him of 
his right to recover the instalments which have become 
due within three years before the filing of the darkhast. 
{Beaumont, C, J. and Wadia^ J.) VEHERBHAI v, 
JaverSoma. 60 Bom. 62 = 160 I.O. 527 = 8 R.B. 
265 = 37 Bom. L.R. 942= A.I.R. 1936 Bo^l, 17. 
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I.IMITAT10N ACT (1908), Art. 182 (7). 

Art. 182 (7) — Compromise decree — Amount pay- | 

able by annual instalments — Default clause — Option to \ 
creditor — ^'Suck date'' — Meaning of » 1 

By a compromise decree, the decretal amount was j 
payable in yearly instalments. In default of payment of | 
-any instalment, the decree holder was entitled tt3 realise ■ 
the entire decree amount. 

fields that under the terms of the decree, the decree- | 
holder was given the option to execute the tlecree for ; 
the whole amount if there was a default ; in such a case, | 
the rlecree holder may execute his decree on the happen ; 
ingof fir^st, second or subsequent default; the case was | 
governed liy Art. 182(7); the words “ such date’* in Cl. | 
(7) referred to the date on which a tlefaiilt was made in 
payment of any of the instalments and on the occasion 
of each default the decree- holder was entitled to enforce 
his claim for the paymeii' of the entire amount due 
except in respect of which the claim had become baned. 
11 rat. 440; 4 r. L. J. 365 and 5l All. 237, Foil. 
{Rachhpal Simih, J.) LAL UHADUK v. AT ATM UR A 
PRASAD. 9 Luck. 602-149 I.C. 603 -‘6 R.O. 592- 
11 O.W.N 498-A.I.R. 1934 Oudh 334. 

Art. 182 (7) — Compromise decree — Part of 

decree amount to br paid laithin ceitaiu tune —/uilance 
m uutalment — On failure to p ly part of decree amount 
on two i/utal ments whole amount payable — Default in 
payment of part of decree, amount — Decree-h dder not 
exercising right — Subsequent default in tioo instalments 
— Application for whole amount — la nutatton, ; 

'Phere was a compromise decree for instalments pass- , 
ed between the paities by wlPn.h it was agreed that the j 
total amount due w.i'-' Ks. 1,100, that Ks. 300 wowltl be j 
paid within a mouth of the compiomise decree and that i 
the balance of Rs. 800 was to be paid by insialmenls of 
Ks. 25 on the 1st November and 1st May, the first instal- ' 
merit being p lyable on 1st November, 1928. The com- , 
promise fill ther provided that in case of failure to pay 
two instalments, all the money will be pairl at once and : 
in case the sum of Ks. 300 is not paid, all the money 
will be paid at once with 1 per cent, interest per | 
mensem. There was default in the payment of Ks. 300; j 
but the decree holder did not apply for execution of the ' 
whole decree. This amount of Ks. 300 was paid in ’ 
some instalments and on default of two in‘^talments, the i 
decree holder applied f(jr execution of the whole of the 
balance lemaining, but the application was filed more ! 
than three yeais from date of default to pay Rs. 300. I 

Held, that the iii;ht of the decree holder to apply for i 
execution of the decree for the whole of the remaining 1 
sum due to him was lime barred, but of the decretal j 
amount, he had a right to apply for execution of the I 
instalments of Ks. 25 which have fallen due provided | 
that the date of tho'-e instalments were within time from ' 
the date of the application. (Buinet,/) IlAKi Ram i 
z/. Himan LAb. 1571.0. 1052=1935 A.L.J. 1291 
= 1935 A. W.R. 531= A.I.R. 1935 All. 259. 

Art. 182 (7)— Compromise decree payable in 

instalments — Whole amount payable on default — ; 
Default committed — Application made more than three \ 
years after, but relating to instalments due within three 
years — If within time. 

Where a compromise decree directs payment of the 
decretal amount by instalments on particular dates and 
provides that in case the defendant fails to pay any 
instalment at the stipulated period, then the entiie 
decretal amount might be realised l)y execution, an 
application mafle three years after the first default but 
relating only to instalments which fell due within three 
years of the application is within time, and Art. 182 (7) 
governs the relief sought in the application. (^Srivaiiava 
Nanavutty and Zia ul Hasan, //.) AJODHIA PRASAD 

Q. D.—II— 107 


LIMITATION ACT (1908), Art. 182, Expl 1. 

V , Bansi Lal. 11 Luck. 276 = 1935 O.W.N. 837« 
8 R.O. 1 = 166 1.0. 764 = A.I.R. 1935 Oudk 466 
(F.B.). 

Art. 182 (7 ) — Instalment decree — Option to 

decree-holAer in case of default — Default — Exercise 
of option — Application more than three years f rom^ 

A decree provided that the principal amount together 
with interest waji repayable within twelve years of the 
decree aiivi in default, the immovable property was to 
be sold after twelve years. It also provided that interest 
was to be paid every year and in case of default in pay- 
ment of any two j ears’ interest plaintiff was given an 
option to execute the dcciee at once. Immediattly on 
the fiist delault the plaintiff eveicn-ed liis option by pray- 
ing for the sale of the property, lie did nut pursue that 
; darkhast any further and after nine years of the default 
! and after twelve yeais of tne decree, he gave another 
i darkhast for the execution of the de .ree. 

Held, that the second darkhast w-as time barred 
. because the plaintiff liaving exercised his option on the 
: first rlefault, he could iK*t fall back on the former clause 
giving him twelve years* time and elect to continue to 
‘ iioatthe deciee as an instalment decree. 28 A, 249, Kel. 

‘ on; 25 Bom.L K. 203 at 205 ; 27 Boni.L.K. 461 ; 45 A. 
j 27 (F.B.), Ref. {Maigavkar, /.) PaNDUKANG V, 

' Mahadev. I.R. 1931 Bom. 326 = 132 I.C. 437=33 
Bom.L R. 459 = A I.R. 1931 Born 263. 

Art. 182 (7 ) — InUalment decree — Option to 

decree-holder to realise whole amount on default — Limi- 
tation — Starting point of , 

In the case of a decree ])ioviding for payment by in- 
stalments and tJiat in the event of default of payment of 
any instalment tlie deciee holder w.is entitled to tike out 
execution for the whole amount, unless the decree leaves 
him no option on tlie hap]>ciiing of default but to exe- 
cute the decree once for all for the whole amount due 
under it, the decree-holder may execute it on the happen- 
ing of the first, second or any subsequent default; and 
limitation W'lll run only against him in respect of each 
instalment separately from the time when each instal- 
ment may become due and payable. The failuie by the 
deciee holder to exercise his option on one occasion does 
not take away from him the right of exeicising it on 
any subsequent occasion. 4 Pat.J.J. 365, Foil, f Jwala 
Prasad, A. C , J. and James, J.) J^RAH.AM KiSHUN 
Narain Deo v. Harihar Mundkr. 11 Pat. 440 = 
139 I.O 202 = I.R. 1932 Pat. 215 = 13 Pat.L T.464 = 
AIR. 1932 Pat. 253. 

[F. 11 O.W.N. 498 (499, 500).] 

Art. 182(7) — I nstahntnt decree — Whole amount 

payable on default — Default committed-— Still instal- 
ments within time can be ricoi>ered, 

A decree holder in an instalment decree is entitled to 
take out execution for the instalments still due which 
are within time, irrespec'tive of the fact that so far as 
the execution proceedings are concerned, the default was 
made from the very start and that the whole amount had 
; become payable. (Case-law di.‘'Cussed.) {Saaduddin, 

Aj,c,) Mt. Koran 7/. Bhai Nanak Singh. 141 
I.C. 745 = A.I.R. 1933 Pesh. 14. 

Art. 182, Expl. 1 — Decree against several 

persons — Each liable for his oivn share of decretal 
amount — Li mitation. 

Where a decree is obtained against a number of per- 
sons and the decree require.^ each judgment debtor to 
pay his owm share only of the decretal amount and the 
costs, it must be considered that there are separate 
decree against them individually. The mere fact that 
, the decree is written on one sheet of paper makes no 
I difference. Therefore the rule of limitation is applica- 
! ble separately against each judgment-debtor, so that 
! time begins to run as regards him individually irrespec- 
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LIMITATION ACT (1908), Art. 182, Bxpl. (1). 

live of the period of limitation as regards other judg- 
ment-debtors. 22 C. W. N. 192, Foil. iAddtsm and 
Din Mohammad, JJ.) UMRAO SINGH v. HAFIZ 
MUHAMMAD Abdullah. 162 I.C. 208-= 8 B.L. 865 
= 33 P.L.E. 617=A.I.». 1936 Lah. 949. 

^Art. 182, Expl. (1)— Zlrrw for partttion — 

Reservation of a strip of land to serve as a common 
road — Application by one paity to be pi4 in possession — 
If effective in favour of ithers. 

A decree for partition passed on 28th March, 1927, 
allotted various lands in severalty to each of the paities 
but reserved as eimali a kalikhola and also a strip of 
land to serve as a road giving access to the allottees, 
The plaintiff in February, 1928, applied for execution and 
obtained part satisfaction. In November, 1930, the 
defendants applied to be put in possession. 

lleld^ that the decree was, so far as the Kalikhola and 
the road were concerned, one for joint possession in 
favour of all the parties and as that was an integral part 
of the arrangements, the whole decree should be deemed 
to be joint and that the defendant’s application wa? 
within time by reason of the previous application of the 
plaintiff {Rankin, C. /. and C. C\ Ghose, /.) MaN 
MOHAN Gope V. MADHUSUDAN (iOPE. I.R. 1932 
Cal 665 -139 I C. 786-36 O.W.N. 772 = 56 O.LJ. 
10 -A. I.R. 1932 Oal. 869. 

-Art. 182, Expl. 1 — Decree specifying respective 

liabilities of several judgment debtors^-lAmitaSion. 

Where a decree specifies clearly the re.spective liabi- 
lities of the various judgment-debtors and put it beyond 
doubt lliat the decree holder could proceed against indi- 
vidual judgment -debtor in respect of his share of the 
decretal amount and costs, it is in reality a sepaiate 
decree against each of the judgment-debtors and the 
mere fact that the decree is written out on one sheet of 
paper does not in fad make any difference. In applying 
the law of limitation, the decree has to be kept in foice 
against each judgment-debtor and the execution taken 
against one of them is not sufficient to prevent the period 
of limitation running in favour of the other, {Agha 
Haidar /.) IlAFlZ MAHOMED ABDUIXAH V. AMKAO 
Singh. 153 I.C. 238 ~-8 R.L. 415 = 36 P.L.R 692- 
A.I.R. 1934 Lah. 637 (2). 

Art. 182, Expl. 1 — Joint decree — Application 

by one co sharer for delivery of his share — Limitation 
saved for other co-sharers also. 

Where in a suit for partition all the sharers are award- 
ed their shares, but certain property is declared to be 
joint, as the same decree cannot be both joint and seve- 
ral, the whole decree must be understood as joint, 
to the benefit of which all the sharers are entitled. 
Hence an application by one for delivery of his share 
can save the application of another from limitation. 

Quaere. — Whether in a final decree for partition mere- 
ly awauling several plots to .several sharers, an applica- 
tion for one plot cannot save from limitation the appli- 
cation for another plot. {Krishnan Pandalai, /.) 
Mahomed Sahooa Levai Sayabu v. Mayamad 
AMMAL. 6 I R. (Mad.) 174 = 146 I.C. 968 = 1933 M. 
W.N. 1295 -SSL W. 568 = A.LR. 1933 Mad. 789 = 
65 M.L J • 582. 

Art. 182, Expl. 1 — Joint decree — Some joint 

dec/ ee holders applying for execution on their 07on be^ 
half — Others also applying, but application incompetent 
— The two applications cannot supplement each other to 

extend limitation. 

Where some out of several joint decree-holders apply 
for execution on their own behalf and duiing the pen- 
dency of such application the others also apply but the 
latter application is not competent, the two applications 


LIMITATION ACT (1908), Art. 183. 

cannot be considered to supplement each other in order 
to extend limitation. {Middleton, J. C .) AHMAD ALI 
Mt. Fatima Sultan. 162 IC. 443 = 7 R. Pesh. 
69 = A.I.R. 1934 Pesh. 40. 

Art. 182, Expl. 1 — Step m-aid — Application for 

t/ansfer as regards some judgment-debtors — Effect. 

An .application for transfer of a decree for execution 
to another Court in respect of some of the judgment- 
debtors is a step-in- aid of execution under Art. 182, 
Li.mitation Act; but, in the case of a decree which deter- 
mines the liabilities of the several judgment debtors inter 
the individual liability of each being specified in the 
decree, it saves limitation only as against the judgment- 
debtors in respect of whom the transfer is asked for, and 
not dS against the others. {Thomas and Smith, /.) 

Sahai lal V. The Deputy c:ommissionek, Sita- 
PUK. lOLuck. 260 = 1621.0.457 = 7 R.O. 224 = 18 
R.D. 564 = 110.W.N.1294 = A.I.R. 1935 Oudh 9(2). 

Art. 182, Expl 1, Cl. (2) — Joint or several 

decree — Decree passed against legal representatives 

A decree passed against persons as legal representa- 
tives is a joint and several decree. Execution can be 
taken out against any one, or any number or all of them 
and any of them can be made to satisfy the whole amount 
of the decree to the decree holder, and he will then, on 
so satisfying the decree have a right of contribution 
against the other legal representatives in proportion as 
they each obtained the property of the deceased. The 
fact that there is a limit to the amount which any one 
judgment-debtor can be required to pay, namely, the 
amount of the property of the deceased which has come 
into his possession, does not have the effect of making 
the decree a several decree. 38 Mad. 1102, Dist. {Mya 
13 u and Dunklcy, JJ) U NyO v. V PO IILAING 
149 I.O. 98 = 6 R.R. 279 = A.I.R. 1934 Rang. 101. 
Art. 182, Expl. 1, 01. {2)— Saving of time— Ex- 
ecution against one of several j ud gment-debtors — Effect . 

Where execution application is being sought against 
one of several judgment-debtors. Expl. 1, Cl. (2) 
of the Art. 182 saves the time as against others also. 
{Johnstone, J.) Ggpk ChaND v. Mehk (’HAND. I. 
R. 1931 Lah. 898 = 134 I.C. 194 = 31 P.L.R. 961 = A. 
I.R. 1931 Lah. 116. 

Art. 182, Expl. 2— Proper Court. See LIMI- 
TATION ACT, ART. 182(5)— Proper Court. 

— Art. 183 — Applicability — Dec/ce against father 

— Execution against sons. 

An application against the sons for execution of a 
decree for costs obtained against the father is governed 
by Art. 183 and the obligation of the sons to pay the 
decree contrnues so long as the execution is commenced 
within twelve years of the date of the decree. 28 Mad. 
4(36, Not foil. {IVort and P'azl All, JJ.) SRI CHAN- 
DRA Chur Deo z/. Mt. Shyam kumari. 11 Pat. 
446 = I.R. 1932 Pat. 229 = 139 I.C. 397 = 13 Pat.L.T. 
719 = A. I.R. 1932 Pat. 261. 

Art. 183— Mortgage suit— Application for final 

decree — Nature of — limitation. See LIMITATION ACT, 
ART. 181. 13 Rang. 325. 

Art. 183, Proviso — Construction. 

The provisions of Art. 183 regarding acknowledgment 
as well as payments are .self contained and must be read 
independently of Ss. 19 and 20 of the Limitation Act. 
{Fazl AH and Chatierjec, //.)TUGAN MULL v. LADHU 
LAL. 10 Pat. 213 = I R. 1931 Pat. 269 = 132 1.C. 109 
= 12 Pat L.T. 888 = A.I.R. 1931 Pat. 218. 

^Art. 183, Proviso— “/’ay — Realisation in 

execution. 

The w'ord “payment” is used in Art. 183 in a wider 
sense than in S. 20 and not qualified in any way as to 
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LIMITATION ACT (1908), Art. 188, Proviso. 


the mode in which the payment is to be made or as to 
the person who is to make it. 49 M.L.J. 101, Rel. on. 

A sum of money realised in execution in partial satis- 
faction of the decree amounts to "payment” and provid- 
ed a fresh starting point for the limitation. (^Fazl Alt 
and C hatter //.) TUGAN MULLz/ LADHU Lal. 
10 Pat. 213- LR. 1931 Pat. 269 --= 132 1.0.109 = 12 
Pat.L.T. 888 = A.I.R. 1931 Pat. 218. 

^Art. 183, Proviso — ^'Secured by decree" — Costs. 

In order to .save limitation, some part of the principal 
money s£ctired by the decree or some interest on such 
money stored be paid. The money secured by the decree 
includes costs and so the payment made by a debtor 
towaids costs W’ould give rise to a fresh starting point for 
limitation. {Fazl Ah and C hatter ji, //.) TUGAN Mui.L 
V. Lauhu Lal. 10 Pat. 213 = LR. 1931 Pat. 269 = 
132 I.0. 109 = 12 Pat.L.T. 888 = A.I.R. 1931 Pat. 218. 

-Sch. I, Column 3 — Co?tstructton of — Prtnctplcs 

— Dati}i(y of cause of acUon. 

The language of the third column of Sch. I to the 
Limitation Act should be so interpreted as to carry out 
the true intention of the legislature, that is to say, by 
dating the cause of action from a date when the remedy 
is available to the party. (Alastm Alt and Khimdkar, 
//.) Jateendrachandra RANDOPADHYAY V. RE- 
BATEE Mohan das. 62 Oal. 66 = 168 1.C. 191 = A. 
I.R. 1936 Oal. 333. 

LIMITED COMPANY. 

.9^-^ (1) Company. 

(2) COMPANIES Act. 

LIMITED INTEREST. 

See (1) Adverse possession. 

(2) HINDU law—Gift and Will. 

LIMITED OWNER. 

See (1) Adverse possession. 

(2) Hindu Law— daughter, limited 

OWNER AND WIDOW. 

LIS PENDENS. AVv T. P. ACT, S. 52. 

LOCAL INSPECTION. See C. P. CODE, O. 18, 
R. 18. 


LOCAL INVESTIGATION. .9^^ Cr. P. Code, 
8 . 202 . 
lottery. 

See also (1) CONTRACT ACT, S. 30. 

(2) Penal Code, S. 294- a. 

-Running lottery- Object of Company being 

illegal— Winding up of Company. See COMPANIES 
ACT, S. 162. 66 Mad 26. = 63 M.L.J. 564. 

LOWER BURMA LAND AND REVENUE ACT 
(II OF 1876). See also BURMA (LOWER) LAND AND 


REVENUE act. ^ 

g. \Z^Rules under S. 18 — Ch. 3, R. 20 — 

Interest of grantee tn grant— Exit ticU on. 

who had a giant of land issued by the Deputy 
Commissioner applied to the Deputy Commissioner for 
nermission to transfer the land to A to whoni he was 
indebted. The Headquarters Assistant sanctioned the 
transfei and on the face of the original grant an endors- 
ment was made to the effect that the grant was trans 


ferred to A!'. r ..i. • 

Ileldy that there was no valid transfer as the interest 
of M can be lost only by transfer by a registered deed or 

by having the grant cancelled. 

PE V. OO KIM Seng. 6 1.B. (Bang.) 8 = 144 I.O. 826 
=.A.I.B. 1933 Bang. 136. 

S. % 1 — "Mortgagee'’— Wh<thcr refers to mort- 


l. S. 37, Lo,„ Bu,„. ^3 

Revenue Act, is to a mortgagee in possession and not 
merely to a holder of a registered mortgage. {Baguley, 


LUNACY ACT (1912), S.7. 

/.) Ma My a May v. Ma lon. I.R. 1933 Bang. 106 
= 144 1.0. 392=A.I.B. 1933 Bang. 112. 

S. 37 — Possession" — Meaning. 

Possession of the land referied to in S. 37, must be 
regarded as possession by the owner. (Paguley^ /.) 
Ma Mya May v. Ma Lon. I.R. 1933 Rang. 106= 
144 I.O. 392 = A.LR. 1933 Rang. 112. 

LUNACY. 

See (1) C. P. CODE, O. 32, R. 15. 

(2) Ck. P. CODE, SS. 464 to 473. 

(3) Contract act, S. 12. 

(4) Limitation act, S. 6 

(5) Penal Code, 8. 84. 

LUNACY ACT (IV OF 1912) — ftiuatte’s estate — 
Joint managers — Death of one--- If terminates' other s 
office. 

Until the legislature see fit to introduce into the 
Lunacy Act a provision similar to 8. 38, Guardians and 
Wards Act, by which on death of one of joint guar- 
dians, principle of survivorship is applied, the rule of 
English law should be followed and where there is no 
provision foi survivorship in the order of appointment 
of the joint manageis, the office of the survivor should 
terminate on the death of hN co-manager. There is no 
provision in the Lunacy (District Courts) Act (XXXV of 
1858) nor in the Lunacy Act of 1912 on this point. 
The cases of joint executors or joint trustees are distin- 
guishable because in these cases there is a vesting of 
property in the surviving executor or trustee: vide 
8. 312, 8uccesdon Act and 8. 76, Trusts Act. {Jack 
ami Khundkar, J J.) NABA KUMAR SiNGH v. FaTEH 
Singh Nahar. 61 Cal. 986 = 154 I.C. 108 = 7 R C. 
432=60 O.LJ. 14 = 38 O.W.N. 1064 = A.I.R. 1936 
Cal. 33. 

^Proceedings for inquisition — Unsuccessful party 

— Costs out of the estate — Right to — Power of Court. 

Under the Lunacy Act, the t^ourt has no power to 
award costs to an unsuccessful applicant out of the es- 
tate of the alleged lunatic, even though the application is 
bona fide and in the best interests of the lunatic. In the 
absence ot a provision in the Act, similar to S. 109 of 
the English Lunacy Act of 1890, the Court has no dis- 
cretion to award costs. {Beasley^ C.f. and King, /.) 
Sesha AMMAL?^'. Venkatanarasimha Bhatta- 
CHARIAR. 58 Mad. 281 = 7 R.M. 292 = 152 I.C 882 
= 1934M.W.N. 1259-40 L.W. 710 = A.I.R. 1936 
Mad. 91 = 67 M.L.J. 797. 

S. 3 (6) — Test of insanity — Conduct of lunatic. 

No person can have direct experience of the mind of 
another and the proper test of insanity is conduct. A 
person might conceivably have all kinds of mental un- 
soundness ; he might have all kinds of delusions, but if 
his conduct lemains normal, there would be no power 
under the Lunacy Act to deal with him because the Law 
of Lunacy deals with conduct and the proper test for 
insanity is not the beliefs that the person concerned may 
entertain but the conduct exhibited by that person. 
{Courttiey^'l'errcll , C.J , and Agartvala ^ Jf) SONABATI 
debiz'. Narayan Chandra Upadhya. 168 I.C. 
966=8 R.P. 226 = l6Pat L.T. 874 = A.I.R. 1935 Pat. 
423. 

S. 7 — Lunacy petition — Enquiry— Delegation- 

Notice not served on alleged lunatic— Validity of proce^ 
dure. 

A verified petition was presented to the District Judge 
by the petitioner affirming that a ceitain person was a 
lunatic and praying for his own appointment as a guar- 
dian of the person and the property of the alleged luna- 
tic. The District Judge without any judicial determina- 
[ tion of the question whether an inquisition had been 
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LUNACY ACT (1912), S. 38. 

asked for and without recording any order directingan in- 
quisition issued a commission on the Munsif for enquiry 
and report as to the mental condition of the liiiidtic 
No notice of any kind was seivcd on the lunatic but his 
two dauglitcrs had been served with notice'^. The Munsif 
after investigation reported to the effect that the alleged 
lunatic was of unsound niinrl. The District Judge there 
on appointed the petitioner as guardian of the person 
and property of the lunatic. 

lldity that such proceedings wore not fit to be tr>Mtod 
as the in(iui>Jtion which the Act contemplated and Ih it 
Courts should be very careful in dealing with such 
under the Act. 3l C. VV. N. 838, Rel. on. ( 
andGii^i, JJ.) MaiJUUDI HaZI v. MOULVl T. 
Tofailaddi. 135 I.C. 73i-IR 1932 Cal. 142 -35 
O.W.N. 481- A I.R. 1932 Cal. 20. 

— 3 . Application Hni»>r — Person ptot restihui* 

tn Calaitta -Jurisdution of Ori^uial Stde^ IJi^h 
Court. 

The Ofigimil Side of the Calcutta High Court has no 
juiisdiction to direct an inquisition or appoint a guar- 
dian of person or propeity in the case of an Ttuliati not 
resident in Calr.utta. {Panckud^^e, J.) 1’II\N1NI>UA 
Chandra Skt, /.»/ tnaiterof. 58Cal 919 — I.R. 
1931 Cal 652-1331.0.188-35 C.W.N. 1045-A.I. 
B. 1932 Cal. 91. 

S. 38 — Afiphcaiion for inquisition — Order — ! 

When to be made — P.S!,ejittals. j 

In an application for an oidcr directing an inquisition j 
under the Lunacy Act, what has to be found is that the | 
person is of unsound mind and that the unsoundness of 
mind is such as to make him incapable of managing his 
affairs. The Court on an application under S. 38 must 
hold that both unsounclne^s of mind and .incapacity to 
manage his affairs are present and tiiat the latter is due 
to the former. {Peosley^ C./. and K\n^^J.^ SESHA 
Ammal r^. Venkatanarasimha DhattaCiiahiak. 
58 Mad. 281 = 7 R.M. 292- 162 1.C. 882 ---1931 M.W. ' 
N 1259-40 L.W. 710 -=A.I.R. 1935 Mad. 91 = 67 
M.I.J. 797. 

— S 62 — Jurisdiction of District Court — Resi^ 

dence of lunatic — Prior leccption order of Chief Presi- 
dency Magistrate of Calcutta — Effect. 

The alleged lunatic was a pei.'son ordinarily residing 
within the District Court of Nadia wliere he had his 
house and family. In 1927 however he was foi some | 
time living temporarily in Calcutta for the purpose of 
his tieatment and dining that time the Chief Preshlency I 
Magistrate of (Calcutta had parsed an order directing the 
authorities of the Mental Hospital to receive the alleged 
lunadc. In 1928 an application wa^. made to the District 
Court, Nadi.i, for an inquisition under the Lunacy Act. 

fields that it (.ouM not be said that at the date of the 
application the alleged lunatic was subject to the jurisdic- 
tion of the High Court of Calcutta so as to take away 
the jurisdiction of the District Court to make an order 
for inquisition. l^Mukein and Gnha^ //•) KaMALA 
Bala Debi Km feror. 35 C.W.N. 643 =I,R. 1932 
Oal 47-134 I.C. 1135-1931 Cr.O. 991-A.r.R. 
1931 Cal. 711. 

Sg. 63 and 80 — ^'Curator'* — Meaning of — 

Removal from guardianship . 

The word “curatoi” if used in the Lunacy Act in the 
sense of a pvrblic cui ator appointed under the Succession 
(Property Protection) Act (1841). Hence where a 
person has not been appointed curator in the above sense 
there is no bar to her removal under S. 80 of the Act 
from the guardianship of the lunatic. Where the guar- 
dian had not submitted any accounts since her appoint- 
ment, had been leading an immoral life and had not 
taken proper caie of her mother (lunatic). 


f LUNACY ACT (1912), S. 83. 

Held^ there was reason to suspect that she had been 
misappropriating the iticome from the property and there 
was .sufficient justification for her removal from the 
guardianship of t ie property as well. {Bhide^ /.) MT. 
Gian Dkvi v. M r. w^ham Devi 6 I.R. (Lah ) 244 
(2) = 146 I.O. 553-A.I.R. 1933 Lah. 626. 

" ~ ' " “‘3 65 — Finding as to liinicy — Interference by 
High Court. 

A person who is not sufficiently intelligent to manage 
his own affairs, is not necessaiily of unsound mind. 
Under S. 65, there must be a finding that the alleged 
lunatic is of unsound mind and incap.ilile of managing 
himself :ind his affairs. The High Court has power to 
interfere to con ect a wrong finding under S. 65 (2). 
{^Pollock, A.J.C.) MaHIPATI u. MT. C:HANaUNA. 30 
N.LR. 224=6 B.N. 182 = 148 I.O. 462= A.I.B. 
1934 Nag. 27. 

- ■ •"‘S G5 — Order t/i lunacy — Binding nature of. 

Although an order in lunacy is not .i judgment which 
is conclusive against the world as one of the judgments 
enumerated in S. 41 of the Evifience Act, ir. is .still rele- 
vant and binding upon the paities thereto and tho.se 
who claim under them just like any other judgment of a 
Civil Court. {^Krishnau Panlalat^ /.) SUHBA NaICKER 


S. 71 — Guardian appointed under — Right to 

custody of lunatic. 

A person who has been appointed guaidianof the 
person of a lunatic under S. 7l is, in the absence of 
very special circumstances, entitled to the custody of the 
lunatic and the I'ourt appointing the guardian has 
power to give sach custody. {Curgenven and Bards- 
well, JJ.) Krishna ayyar v. Subbalakshmi 
AMMAL. 58 Maa. 252=7 R,M. 310 = 153 1.0. 94 = 
1934 M.WN. 843 =40 LW 712 -=A.I.R. 1934 

Mad. 724 = 67 M.L.J. 661. 

S. IZ-^-Guardian of lunatic — No preference to 

legal /it’ll . 

S. 72 operates as a kind of warning that particular 
care bhoiild be exercised by the Court, W'here a peison is 
1 entitled to inherit part of the propeity of a lunatic and 
1 would therefore benefit by his death, to see that the 
appointment of .such person as the guardi.in of the 
lunatic is benefici,il one. Hence a person whose interest 
as an heir to the lunatic would be greater if the lunatic 
dies before htr should not be appointed guardian of the 
person of the lunatic in pieference to another who is a 
non heir. I5 All. 29 and 39 All. 158, Ref. (A/ya Bn 
ani Duiikhy, JJ) li. M. DaWOOD 7/. MA KHATUN 
152 I.C. 612 = 7 R.R. 165 = A.I.R 1934 Rang. 164. 

S. ^\~'Order imposing fine on guardian for 
contumacious conduct — If '‘"‘decree** under Sck. ID Art. 
2, Court- Fees Act. 

It is true that the fine imposed on a guardian of a 
lunatic by the Court for contuinacious conduct under S. 
81, Lunacy Act, can be recovered as if it were due 
under a decree of Court, but it is doubtful if the order 
imposing the fine can be said to have the force of a 
decree under bch. II, Art. 2, Court-Fees Act, for the 
purposes of appeal. {Rangi Lai, Jf^ MaHOMKD DIN 
zc Miran RakHSH. 150 I.C. 664 = 6 R.L. 862 = 36 
P.L R. 179 = A.I.R. 1934 LaH. 853 (1). 

■ """ 3 . 83 — Application for custody — Over rejecting 
— Appeal. 

An order of the District Judge, dismissing the appli- 
cation of a guardian for custody of the lunatic is appeal- 
able to the High Court under S. 83. {Curgenven and 
Bardswell, JJ.) KRISHNA AyyaR v. SubBALAKSHMI 


w SOLaiappa Naickkr 56 Mad 004 = 147 I.O. 
1479 = 6 R.M. 347=1933 M.W.N. 614 = 38 L.W. 
135=A.I.B. 1933 Mad. 624 = 65 M.L J. 279. 
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LUNACY ACT (1912), S. 91 (1). 

AMMAL. 58 Mad. 252 = 7 R M. 310 = 153 I.O. 94 = 
1934 MWN. 843=40 L.W. 712 = A.I.R. 1934 
Mad. 724=67 M.L J. 661. 

S, 91 (1) — Punjab Government RtUe^ R. 185 — 

^'District Funds'' — Meaning, 

The wordb “Distri ct Funds” in R. 185 of the Rules 
framed by the Punjab Government under Lunacy Act, 
S. 9l (2) does lujt include the funds of the Small Town 
Committee, ijat Lai, /.) Rehmat Ali v. Sm\LL 
Town Committee, Dhakiwal. 15 Lah. 480 = 
1511.0.403 = 7 R L. 127 = 36 P.L.R. 350 = A.I.R. 
1934 Lah. 148. 

LUNACY (DISTRICT COURTS) ACT (XXX OF 

1858) — Lunatic’s estate — Joint managerh — Death of one 
— The office of the survivor terminates — No piovislon 
applicable to such cases in the Act — -Rule of English 
Law applicable. See Lunacy ACT (IV OF 1912). 
61 Cal. 986 = A.I R. 1935 Cal 33. 

MADRAS ABKARI ACT (I OF 1886)— General 
Salts Notification, Cl. 27 — Abkari licence — Partnership 
in contravtntinn of Act — Moneys advanced to not 
iecovera])le. AVt’ CONTRACT ACT, SS. 23 AND 24. 58 
Mad. 727=68 M.L J. 570 (F.B.). 

S. 3 (17) — Pa rsessi on of dngie gan/a plant — No 

eviderne of tending — Offence if proved, 

Wheie theie is only a single plint and no evidence of , 
personal tending the evidtnee i.s insufficient to support a ' 
conviction. (Wall(i> e, J .) VenkataPFA zc EmperoR. 
1932 MWN. 70. 

S. 24 and R. 27 — Partnership for sale of hquof j 

— Legality —Promissory note tn > expect of — Enforce- ; 
ability — ''Trails ft /' in R. 27 — Meaning of — Public 
policy. 

Defendant executed a promissory note to plaintiff and i 
on the same d.iy they and three otheis entered into a ! 
partnership and it was agieed that plaintift on behalf 
of the partneiship was to bid for the richt to sell toddy 
and obtain a license in his name. At the auction held a 
month later, plaintiff became the successful bidder. A 
suit having been bi ought on the prornia^oiy note, 

^^///, that the pailneiship did not involve a “trans ^ 
fer” \Mthin the meaning of K. 27 as the partnership had | 
alieady come into existence ^^hen the plaintiff bid for I 
the right and it wastheiefore not illegal. Consequently i 
the suit promissory note was enforceable. A partnership ! 
for the sale of liquor is not per se illegal or opposed to | 
public policy. To attempt to discover a policy with a : 
view to make illegal things not expressly prohibited is 
unwarranted. (V enkatasuhba Rao^ J.) Satyala 
Sanyasi V . Phogavalli Sanyasi. 158 I.C. 1055 = 8 
RM. 417 = 1935 M W.N. 935 = 42 L.W. 840 = 
A,I.R. 1935 Mad. 896 = 69 M.L.J. 490. 

S. 28 — Default by contractor — Sale of his house 

for recoveiy of dues — Failure by vendee to deposit pur- 
chise price — Re-sale — Encumbrance on property nnknoivn 
to parties at the time of fust sale — Low price f ticked by 
re-sale — Suit by Government against Erst vendee for 
loss caused by resale — Amount claimable — Madras 
Revenue Recovery Act (II of 1864), S. 36. 

An abkari contractor committed default in the pay- 
ment of the monthly rental due to the Government. The 
Government sustained loss on re-sale of the shop and 
therefore put up the hou^e of the defaulter for sale. The 
defendant bid for Rs. 1,805, at the auction and the 
property was knocked dow’ii to him. He did not how- 
ever, deposit the necessary amount within the time men- 
tioned in the conditions of sale. The Government there- 
fore resold the house. At the re sale, the price w^as only 
Rs. 20. The Government therefore brought this suit 


MADRAS ABKARI ACT (1886), S. 66. 

fendant. At the time of the first sale, both the Govern- 
ment and the defendant were not aware of the existence 
of an encumbrance on the property and that accounted 
for the low price at the re sale, 
j Held., that (/) a sale under the Act did not require 
I confirmation by the Collector ; (ii) although a sale for 
j default under the Abkaii Act is held in the manner of 
I one for recovery of arrea’^s of land revenue under 
' Madras Act II ot 1864 the property is not sold free of 
encumbiaiue as it is in a lantl revenue sale; (lii) 

I although the Government may not be legally bound to 
. notify in the Sale of immovable piopeity for default 
urider the Abkari Act that it is subject to encumbrance, 
the fact that the farm's of sale pio< lamation were identi- 
I cal with those of the sale f(^r revenue onearb was apt to 
mislt3ad the public into thinking that the were free 
; of encumbrances ; (iv) the piopei ty sohl subject to a 
I mortgage at the re saD was not the same as the propeity 
I pun based by the defendant at tlie fiist sale, not subject 
! the mortgage ; (z/) the amoant whic h the Government 
, was entitled to recover was- not the difference in prices 
, —but the difference between tire amount bid for at the 
I first sale and the pi ice fetched by le sale with any en- 
cumbrance amounts due at the time of the re-sale added 
to the latter ftguie. (Pakenham IVtilsh ^ /.) GOVINDA- 

rajulu Naidu V . Sfcrftary of State for India. 
I R. 1933 Mad. 421=144 I.C. 526- 1933 M.W.N. 
582-38 L.W. 125 = A.I.R. 1933 Mad. 649=66 
M.L J. 317. 

Ss. 55 (b), 55(g) and 68 — Scope — Unlawful 

manufacture and posses non of aiiatk — Conviction 
under S, 55 (b) — Separate com tritons under Ss, 55 (g) 
and 5tS — Sustatnabiltty, 

The offence of manufacturing arrack unlawfully under 
S. 55 (h) of the Act im hides alao the offence lelating to 
possession of the apparatus, etc., namely, that comprised 
under S. 55 (g). It a person unlawfully manufactures 
arrack and is in possession of the same, he can only be 
convicted under S. 55 (b) of the Ai t. He cannot also be 
convicted separately under S. 55 (g^ for being in posses- 
sion ot the apparatus or under S. 58 for being in posses- 
sion of the arrack manufactured by him unlaw^fully. 
(N. S. Menon, J.) RAM A RAO, In re. 69 Mad. 90 = 
159IC. 40fl) = 37 CrL.J.2 = 8 EM. 439 (2) = 
1936M.WN. 946(1) -42 LW 651 = 1936 Cr.O 198 
= A.I.R. 1936 Mad. 219=69 M.L.J. 763. 

S. 55 (c) — Offence unde/ — Proof — Single ganja 

plant — No personal tending. 

The Al>kari Act does not in the case of an offence 
I under S. 55 ((:) of the Act throw" on the accused the 
I onus of accounting for his possession of a single ganja 
I plant. The prosecution must prove that the accused 
j cultivated, it t.e., tended it and looked after it. Where 
I there is only a single plant and no evidence of personal 
j tending the evidence ia insulficicnt to support a convic- 
I tion. (Wallace, J.) VeNKATAPPA v. EmperOR. 

I 1932 M.W.N. 70. 

Ss. 66(1)) and 64 — Offence by licensee's servant 

— Ijability of licensee. 

The holder of a license is li ilde to be punished for the 
offences committed by his employee or any one acting on 
his behalf; and if he seeks to escape liability he has to 
establish that all dee and reasonable precautions were 
taken by him to prevent the commission of such offence. 
He is not to be exonerated merely because he may not 
have been con.sriously a party to the offence. (Curgen- 
veil and Cornish, //.) ChINNAPPAVYA MUDALI, In re. 
68 Mad. 346 = 164 I.O. 604 = 7 R.M. 460 = 40 L.W. 
846 = 1934 M.WN. 1142 = 1936 Cr.O. 61 = AJ.R. 


to recover the loss caused by the re-sale from the de- ! 1936 Mad. 79 = 67 M.L.J. 876. 
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MADRAS ABSARI ACT (1886), S. 64 (2). 

S. 64 (2) — Scope — Liability of licensee for act of 

servant. 

The intention of the provision in paragraph 2 of S. 64 
of the Abkari Act is to place a heavier responsibility for 
the act of his servant upon the licensee, as such, than 
lies upon an employer under the ordinary criminal law. 
{Curgcnven and Cornish, //.) CHINNAPPAYYA MU- 
iyk\A,Inre, 58 Mad. 346 = 154 I.O. 604 = 7 R.M. 
460=40 L.W. 846 = 1934 M.W.N. 1142 = 1935 Or.C. 
61 = A.I.B. 1936 Mad. 79 = 67 M.L. J. 876. 

MADRAS AGENCY TRACTS INTEREST AND 
LAND TRANSFER ACT (I OF 1917), S. 4 (3) & 

R. 4 UNDER THE ACT — Application under S. 4 (2) 
for ejectment — Dismissal of — Second appeal. 

An application under S, 4 (2) of the Act for ejectment 
is not a suit and the order refusing it is not a decree. 
No second appeal lies from that order. {Pakenkam 
iValsh, /.) Dibba Balesu v. Chinna Sanyasayya. 
56 Mad. 984 = 6 1.R. (Mad) 150 = 145 I.C. 941= 
1933 M.W.N. 975 = 38 L.W. 397 = A.I.R. 1933 Mad. 
695 = 66 M.L.J. 383. 

MADRAS BORSTAL SCHOOLS ACT (V OF 
1926), S. 8 — Applicability — Accused not proved to be of 
criminal habit i. 

Where the accused is not proved to be of criminal 
habit, tendencies or association, he cannot be sent to a 
Borstal School, {Jackson, J.) RamaliNGA Ayyar z/. 
Emperor. 1931 M W N. 401. 

S. 8 — Applicability — Accused aged 22. 

The Act does not literally apply to an accused aged 22 
but the fact that he is so near adolescence may never- 
theless be a circumstance for consideration. {Jackson, 
J.) Ramalinga Ayyar z/. Emperor. 1931 M.W. 
N. 401. 

S. 8 —Applicability— Essentials, 

t The requisites for the applicability of the section are 
chat the adolescent offender should be addicted to 
piiminal habits or tendencies or be associated with 
persons of had character and the Court should be satis- 
ed that he is a person likely to benefit by detention in a 
Borstal institution. The mere fact that the accused falls 
within the term “adolescent offender” as defined in S. 2 
of the Act is not sufficient to justify the Court in de- 
taining him in a Borstal institution. {Beasley^ C.J, and 
Sundaram Chetty, J.) SELhAPPA GOUNDAN, In re. 
64 Mad. 764 = I.R. 1931 Mad. 776 = 133 I.O. 776 = 32 
Cr.L.J. 1044 = 1931 M.W.N. 772 = 34 L.W. 46= 
1931 Or.C. 1027 = A.I.R. 1931 Mad. 771 = 61 M.L.J. 
222. 

■■■" ' - 'S. 8 — No finding of criminal habits — Legality of 
sentence. 

Where there is no finding and no reason to suppose 
that the boys are of criminal habits or associate with 
persons of bad charater, the boys cannot be borstalized. 
{ Jacks JH, /.) KaNDASWaMI NAYAKAR v. KMPEROr. 
1931 M.W.N. 265. 

' S. 8 — Sentence of imprisonment — Committing 
person to prison whether sufficient. 

By virtue of Proviso 2 to S. 397, action under S. 123 
amounts to sentencing a person to imprisonment. There- 
fore the case of an adolescent within the meaning of 

S. 2, Madras Borstal Schools Act, who has been com- 
niii-tecl^to jjiison under S. 123, Cr. P. Code, is governed 
by b. S, Madras Borstal Schools Act. And further, even 
in such a cas.j the period for furnishing security is only 
one year, >et, when detention in a Borstal School is 
ordered instead of imprisonment, then that detention can 
only be for such period as is provided for in the Bors- 
tal Schools Act, which period is of two years. {Bards- 
7vell,J,) Chengadu, In re, 57 Mad. 928 = 160 


MADRAS CITY MUNICIPAL ACT (1919), S. 110. 

1.0.796 = 7 R.M.48(1) = 40 L.W. 63 = 35 Cr.L.J. 
1163 = 1934 Or.C. 302=1934 M.W.N. 486= A.I.R. 
1934 Mad. 457 = 67 M L.J. 800. 

MADRAS CHILDREN ACT (IV OF 1920), S. 4— 

Scope. 

S. 4 merely provides that the special powers conferred 
upon Courts by the Children Act shall be exercised only 
by special Courts. It does not take away the jurisdic 
tion of second class Magistrate to try chilclien or youth- 
ful offenders. {Burn, J.) AppalaSWAMY, /n re. 
1932 M.W.N. 1076. 

'S. 37 — Age of accused — '‘'Due enquiry'* — Ade- 
quate evidence — Necessity for. 

S. 37 requires that a “due enquiry” into age shall be 
made and that evidence shall be taken. The burden of 
proof in such matter is on the accused, though in case 
of doubt the Judge would be careful to give him the 
benefit of the doubt. It is desirable that a declaration 
of age under S. 37 should not be made except on ade- 
quate and proper evidence for the reasons (1) that in the 
public interest criminals should suffer the legal penalty 
for their offences and not escape on an untluly lenient 
finding as to age, (2) that the declaration, is final and 
cannot be interfered with in appeal, or revision, and (3) 
that it also affects the length of detention in the 
Certified School. {(Valter and Kridinan Pandalai, 
//.) Ramudu V. Emperor. 136 1.0. 622 = 1 R. 
1932 Mad. 190 = 33 Or.LJ. 192 = 34 L.W. 896 = 1931 
M.W.N. 1192 = 1932 Or.C. 155=A.LE. 1982 Mad. 
213. 

MADRAS CITY CIVIL COURT ACT (VII OF 

1892), S. 8 — Construction — "Law" — If includes pro^ 
cedure of the High Court — Leave to sue defendant resid- 
ing outside jurisdiction — If a condition precedent to 
institution. 

The word “law” in S. 8 of the Act is not wide enough 
to include the procedure in force in the High Court, 
There is no reason why the City Civil Court should be 
placed in the same position as the High Court in the 
matter of procedme or why it should not be governed by 
the Civil Procedure Code. Consequently, in the case 
of a defendant living outside Madras, leave to sue in the 
City Civil Court may be obtained even after the institu- 
j tion of the suit. It is not obligatory that such leave 
should be applied for before the suit is filed. {Beasley, 
C.J. and King, /.) KHUMCHANI) DHULAJI PaLA- 
DUVALA V. GOMRAJ Fatechand. 58 Mad. 611 = 
166 I.O. 627 = 8 RM. 19 = 41 L.W. 223 = 1936 
M.W.N. 126= A.I.R. 1935 Mad. 219 (1) = 68 M.L.J. 
206. 

S. 14 — Suit transferred from City Civil Court 

to High Court — Court-fee payable. 

Where a suit is transferred from the City Civil Court 
to the High f^ourt under Cl. 13 of the Letters Patent 
and tried by the High Court as a Court of Extraordi- 
nary Original Jurisdiction, the Court fee payable is that 
in force in the High Court as a Court of OrdinaryOriginal 
Jurisdiction (and not that payable under the Court- Fees 
Act) as the case is expressly governed by S. 14 of the 
Madias City Civil Court Act (VII of 1892). 38 Mad. 
807 = 27 M.L.J. 30(P.C.), Ref. {V enkatasubba Rao, J.) 
ABDUL Hakim Sahib v. Chattanadha ayy.\r. 
I.E. 1931 Mad. 679 = 1321.0.647 = 33 L.W. 318 = 
A.I,R. 1931 Mad. 467 = 60 M.L.J. 436. 

MADRAS CITY MUNICIPAL ACT (IV OF 1919), 

S. 110 — "Company'* — Meaning of — Banks registered 
under the Co-operative Societies Act if included. 

The word 'company* is used in the City Municipal Act 
in its ordinary popular sense and means a body of 
persons associated for a common object, for some busi- 
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l!ilA.DRAS OITT MITNIOIPAI. ACT (1919), S. 111. 

ness or other purpose; thus the Banks registered under 
the Co-operative Societies Act are ‘companies* within 
the meaning of S. 110. {Reilly and Anantakrishna 
Ayyar, //.) MADRAS CENTRA!^ URBAN BANK, LTD 
V. Corporation of Madras. I.R. 1932 Mad. 499 
-138 I.O. 12-1932 M.W.N. 75-36 L.W. 673- 
A.I.R. 1932 Mad. 474-62 M.L.J. 720. 

— — S. Ill — Profession tax if leinable on Banks 
registered tinder Co operative Societies Act. 

Banks registered under Co-operative Societies Act are 
companies within the meaning of S. 110 of the Act and 
hence not liable to profession tax. {Reilly and Ananta- 
krishna Ayyar, //.) MADRAS CENTRAL URBAN 
Bank, Ltd. v. Corporation of Madras. IR. 
1932 Mad. 499-138 1.0 12-1932 M.W.N. 76-35 
Ii.W. 673-A.I.R. 1932 Mad. 474 = 62 M.L. J. 720. 
— — S. 186 — Construction — **AlteP* — Meaning of — 
Conversion of existing I cdrine into flush cut latrine — 
Notice directing — Validity. 

The word “alter,” in S. 186 of the City Municipal Act 
also includes the making of a structural alteration in a 
thing so as to change its character and cover the case of 
conversion of an ordinary latrine into a flush out latrine. 
A notice by the Commissioner under S. 186, calling 
upon the owner of a house to convert the existing latrine 
in his building into a flush out latrine is perfectly valid. 
{Beasley, CJ. and Cornish, /.) DURAIVELU MUDA- 
LIAR V. CORPORATION OF MADRAS, 167 1.0. 1016- 
SR.M. 204-42 L.W. 440-1936 M.W.N. 374-A.I. 
R. 1936 Mad. 600-69 M.L.J. 182. 

- ’ 3. 186 — Scope — Owner of several buildings — 

Nott'-e by Commissioner demanding conversion of ordi- 
nary latrines into flush out latrines — If ultra vires — 
Power to enforce general scheme of drainage. 

The power conferred on the corporation by S. 186 is 
quite general and unqualified. It can be exercised in 
respect of the single owner of a number of houses or 
buildings as well as in respect of a number of individual 
owners of single buildings. And even if the purpose of 
serving notices under the section demanding the conver- 
sion of ordinary existing latrines into flush out latrines 
is to enforce a general scheme of drainage in the district, 
this will not make the action of the corporation ultra 
vires. The section empowers such action. {Beadey^ C. 
/. and Cornish, /.) DURAIVELU MUDALI AR v. COR- 
PORA! lON OF Madras. 157 I C. 1016-8 R.M. 204 
-42 L.W. 440-1935 M.W.N. 374-A.I.R. 1935 
Mad. 600-69 M.L.J. 182. 

— S. 287 — Licence — Po%vers of Commissioner — 
Regulation and not prohibition. 

The Commissioner has no doubt powers under the 
section over persons who conduct a number of differ- 
ent trades, occupations and operations; the powers so 
entrusted to the Commissioner are not intended for the 
prohibition of those trades and occupations but for 
their regulation. He cannot refuse licence arbitrarily; he 
should state reasons for refusal. Any one aggrieved by 
the order of the Commissioner has a right of appeal to 
the Standing Committee and if the Standing Committee 
use their powers unreasonably or perversely, he has his 
remedy in the Courts {Reilly and Anantakrishna 
Aiyar,//.) CORPORATION OF MADRAS z/. MADRAS 
Electric Tramways, Ltd. 54 Mad. 364- 1 R. 
1931 Mad. 417=1301.0. 721 = 1931 M.W.N. 73-33 
L.W. 224=A.I.R. 1931 Mad. 162-60 M.L.J. 661. 

[R.65 M.LJ. 800(862).] 

S. 287 and Sch. VI — Licence for manufacture — 

Storing — Necessity for fresh licence. 

For the use of premises for any purpose specified in 
Sch. VI the owner must under S. 287 apply for a licence. 
He cannot get a licence for manufacturing oil and then 


MADRAS CITY MUNIOIPAL>OT (1919), S. 392. 

pack or store it without a licence. But it is obviously 
inequitable to charge a person the same fee for manu- 
facturing and packing or storing. {Jackson, /.) 

I SaMARAPURI CHEITY V. CORPORATION OF MADRAS. 
I 64 Mad. 1034 -I.R. 1931 Mad. 673 (1) = 131 I.O, 
621 (1) = 82 Or.L.J. 779 (1) = 131 I.O. 621 (1) = 33 L. 
I W. 653 = 1931 M.W.N. 404 = 1931 Cr.O. 662-A.I. 

! R. 1931 Mad. 488-60 M L.J. 711. 

— Ss. 287 and 356 (3) and (10) — Application for 
licence — Fees received and Chellaii issued — Subsequent 
ref usal to issue licence on the ground that the applica- 
I tion was not a Proper one — Direction to close down busi- 
j ness — Propriety of. 

i Where a manager of a condiment bvisiness applied to 
j the Commissioner of the Corporation for a factory licence 
j enclosing the fees for the same, the money was received 
' and chellan issued but subsequently the Commissioner 
! refused to issue the license on the ground that there 
was no proper application for a license and that no 
license could be issued and also directed that the busi- 
ness should close dowm, 

I Held, that the power of stopping businesses under 
i S. 287 (2) should be used very carefully; that the order 
I directing the closing down of the business was made 
I without any statutory or proper authority and should be 
quashed. The ground alleged by the Commissioner in 
his letter of refusal, viz., “the Standing Committe refus- 
ed to reconsider their order of refusal” was invalid be- 
cause the Standing Committee had nothing to do with 
the issue of licenses unless and until t*he application had 
been received, considered and refused with reasons given. 
The situation had never arisen in this case. {Stone, /.) 
Venkatachalam V. The Commissioner, Corpo- 
ration OF Madras. 149 I.O. 760-6 R.M. 665 = 39 
L.W. 29- A.I.R. 1934 Mad. 70 = 65 M.L.J. 860. 

S. 288— A/- :ctric Company — Use of steam-boilers 

— Permission from Corporation necessary. 

The Electricity Act is not a complete Code. There 
is nothing inconsistent in the Electricity Act or the 
licence issued under it to the Electric Company and the 
City Municipal A 't in respect of the use of steam-boiler 
and the Electric Company are not entitled to use the 
steam-boiler in their generating station without obtain- 
ing the permission of the Commissioner of the C’orpora- 
tion. {Reilly and .Anantakrishna Aiyar, JJ.) CORPO- 
RATION OF Madras v. Madras Electric Tram- 
ways. Ltd. 64 Mad. 364 -I.R. 1931 Mad. 417 = 
1301.0. 721 = 1931 M.W.N. 73-33 L. W. 224 -A.I. 
R. 1931 Mad. 152 = 60 M L J. 551. 

S. 288 — Licence for electric supply — Control over 

generating station not lost. 

Because the Municipal Committee consents or raises 
no objection to the issue of a licence for the supply of 
electricity, within the Municipal boundaries, it does not 
follow that it gives up its control under S. 288 in respect 
of the generating station. {Reilly and Anantakrishna 
Aiyar, JJ.) CORPORATION OF MADRAS v. MADRAS 
Electric Tramways, Ltd. 64 Mad. 364- I.R. 1931 
Mad. 417-130 1,0.721-1931 M.W N. 73=33 L. 
W. 224-A.I.R. 1931 Mad. 152-60 M.L.J. 651. 

Ss. 366 (3) and (10) and 287 — Application for 

license — Fresh received and chellan isued- Subsequent 
refusal to issue license on the ground that the applica- 
tion was not a proper one — Direction to close down 
business — Propriety of. See UNDER S. 287, supra- 
66 M.L.J. 860. 

— 'S, 392 — Complai nt — T ime-li mi t. 

Notice of assessment with regard to the license for the 
second half of 1929-30 was given on 3rd September, 
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Sch. IV. Part V, B. 17 . ( 1922). 


1930, but the asscssee gave no reply to it. Complaint 
was instituted agaist him on 7th November, 1930. 

Ileld^ that the demand became effective after the time 
for making objection prescribed in the notice had 
expired and the complaint was theiefore in time. 
{Pakenhatn Walsh^ J.) JAYAKAM NaIDU, In re. 
I.R. 1932 Mad. 563 (2) = 138 I C. 378-1932 MW. 

N. 1220 = 33 Cr.LJ. 601 -1932 Cr.C. 663= A.I.R. 
1932 Mad. 564. 

Sch. IV, Part V, R. Vl—Refcr cnce under — 

Proceduri — Right to begin. 

The nature of the reference is leally one in the nature 
of an appeal: and the party aggiieved by the C’o’irt of 
Small Caiis-s has got the right to begin in these | 
references. (^Reilly and Anantakt ishtui Ayynr^ JJ-) 
M VIERAS Central Urban I5ank, l/rn. v . corpora 
TION OF Madras. IR. 1932 Mad. 499 = 138 I 0. 12 
= 1932 M.WN. 75 = 35 L.W. 573 = A.LR. 1932 
Mad. 474=62 ML J 720. 

■ Sch. VI — Storing oil — Licence for manufacture. ! 

if sufficient. 

For the use of promises for any put pose specified in 
S_h. VI, the owr»ei must iindei S. 2<S7 apply for a 
licence He cannot get a licence btr inanufa' tilting oil 
and then puck oi stoie it without a licence. I^ut it is 
obviously inetjuitable to charge a per'^nn tite ''ante* fee 
for rnannfactuiing and picking or storing. (Jackson, J.) | 
Samarapuri CiiErTY 71 . Corporation of Madras 
54 Mad. 1034 = I.R. 1931 Mad. 573 (1) - 32CrL J. 
779(1) = 131 IC. 621 (1) = 33 L.W. 563 = 1931 M. : 
W N. 401 = 1931 Or.C. 652-A.I.R. 1931 Mad. 488 = 
60 M L J. 711. 

MADRAS CITY POLICE ACT (III OF 1888), i 

Ss. 6 and ^2—ll\irfant under — Power of Deputy \ 
Commissioner to issue, 

A Deputy Comnii^sionet of Puru e has authoiity to 
i^sut; a wait ant uivl'r S. 42 of the City Police At t. 
Thii power is conterred on him by the A.ct; and an 
oidcT of the (^ommissionei is net neces'.ary for the 
purpose, though the Deputy is suliject to the contiol of 
the Cnmmi'^‘«ioncr. (Cornish, J.) SiJBBlKR, In re. 
68 Mad. 867 = 1541.0. 741 = 7 R.M. 478 = 1935 M. 
W.N. 249 -- 36 Or.L J. 566 = 40 L W. 841 - 1935 Or. 

O. 151 = A.I.R. 1935 Mad. 98 = 68 M L J. 348. 

S. 7 — Commissinjicr of Police — Powers— Order 

under S. 523, Cr, P. Code. 

Tlie Commissioner of Police as J’residenry Magi'^trate 
can rxei( ibe all the powei^ of an ordinary Prcddcncy 
Magistral • excepting the pow’ers under the spei ified 


S. 42 — Authority to issue warrant under — 

Deputy Commissioner, if competent. See MADRAS 
CriY POLICE ACT, Ss. 6 AND 42. 58 Mad. 867=A. 

I. R. 1935 Mad. 98 = 68 M.L J. 348. 

— — S. 42 — Contents of 7cartant — ''Reason to believe*' 
— Omission to state — If illegal. 

It is sufficient that a wairant under S. 42 should state 
that the Deputy Commissioner issued it on infoimation 
laid befoie him. It is not necessary for him to state 
1 that he had “reason to believe” the information. 

\ (Coe nishf J.) SUBBIER, /// 68 Mad 867 = 164r 
10 741 = 7 RM. 478=1935 M W.N. 249- 36 Or L. 

I J. 666=40 L.W. 841 = 1936 Cc.C 151 = A.I.B. 1935 
Mad. 98 = 68 M L. J. 348. 

S. 42 — Erroneous desert pi ton of premises — If 

fatal. 

A warrant will only authorise th^ entry into the 
inenii^'Cs named theiein. Put a faulty desf'ription of the 
piemiics by a number or locality is not f.ital if the 
description is otherwise sufficient to identify the 
I prombes named in the war i .mt. y.) SUBBIER, 

58 Mad 867 -164 I.C. 741 = 7 BM 478 = 
1935 M.WN. 219-36 CrLJ. 666 = 40 LW. 841 = 
1935Cr.C. 161= A.I.B. 1935 Mad. 98 = 68 M.L. J. 
348. 

S. 43 — Presumption under — Conditions fot 

dppluabihiv. 

Where there is no evidence that a hou^-e w’as searched 
on a w'arrant the piesuinplion under S. 43 from the find* 
ingof in'^tnimenis of gaming in that plai e cannot be 
raised. (Pakenham WalAi. /.) RaTHINA (^RAMANY, 

[n re. I R. 1932 Mad. 680 = 139 I 0. 435- 33 Or.L. 

J. 7G9 = 1932 M W N. 1077 = 36 L.W. 208 -- 1932 Or. 
O. 833 - A.I.R. 1932 Mad 675. 

S. ^5~ Keeping common gaming house — Pi oof— 

Element . f propt or gam to aecustd. 

Unless there is suffii'ient evidence on the record to 
make out the element of profit or gam to tlie accu^-ed a. 

' convi tion for keeping or using a room as a common 
I gaming house cannot be said to be proved. 1 Weir 
1 918 and 3l Cr.L J. 376, Ref. to. (Paktuham IValsh, /.) 

I RatHINA GRAMANY, In re, I R. 1932 Mad 680 = 
i 139 10. 435 = 33 Or.L J. 769 = 1932 M.W N 1077 = 
i36LW. 208 = 1932 Cr 0. 833=A.I.R. 1932 Mad 
; 675. 

S. 47 — Forfeituee undei — Conditions of. 

The Act does not contemplate forfeiture following 
seizure .is a matter of course. Befoie oideiing loifei- 
luie, the Magistr.ite must be satisfied that the money or 
other articles seized were used or intended to be used for 


( haptei -5 of the Code of Criminal Procedure and any of 
the powl■l^ c-f an ordinary Picstdency Magistrate which 
thf^ (b)Vernmenl have already corrected or in the future I 
diie( t, lie diall not exei<:i-.e. Thus he can pass an Older 1 
under S. 523, Cr. P. Code, legarding property seized i 
during investigation. (Suudaram Clutty, /.) DKVIDAN 
.SOWCAR V Janaki Ammal. I R. 1932 Mad. 510 = 
138 I 0. 126 -33 Cr L J. 539 = 1932 M.W.N. 106 = 
35 L.W. 625 = 1932 Or.C. 409 = A.IR. 1932 Mad. 
428 = 62 ML J. 632. 

-S. 31 — Commissioner of Police — Poiver under 

.S’. 523, Cr. P. Code, 7ohether can be exercised. 

In his capacity of Preddency Magistrate the Com- 
missioner of Police can exercise the power under S. 523, 
Cr. P. Code, in the absent'e of any Cover nment order 
that he shall not exercise suidi a powder. (Sundaiam 
Chetty,/.) DEVin\N SOWCAR 7^ JaNAKI AMMAL. 
I.R. 1932 Mad. 610 = 138 10. 126 = 33 Cr.LJ. 639 
= 1932 MWN 106 --35 L.W. 625= 1932 Or.C. 409= ' 
A.I.R. 1932 Mad, 428 62 M L.J. 632 


gaining. (Cornish, J.) SUBBIKR, In re. 68 Mad. 
867 -164IC.741 = 7RM 478=1935M WN. 249 = 
36 Cr.LJ 566 -40 L.W 841 - 1935 Or.0. 161 = A.L 
R 1935 Mad 98 = 68 M.L J. 348 
MADRAS CITY TENANTS^ PROTECTION ACT 
I (III OF 1922) — Applicability — Tenancy for fixed 
i period . 

The Act applies to a tenancy for a short period, e.g., 

\ a tenancy for five years of a site used as a fire wood 
j depot, though in such a case it may be diffiiult to sug- 
I gest in the words of the preamble that the tenant could 
I have “hoped he would not be evicted.” (Curgenven and 
I Bhashyam Ayyangar, JJ.) C. KannaMMAL v. KaNA- 
KASABHAi Mudaliar. 54 Mad. 846 = 1 R. 1931 Mad. 
779 = 133 I 0. 779 = 33 L W 676 = 1931 M.W.N. 461 
= A.I R. 1931 Mad. 629 = 61 M.L.J. 636. 

Preamble — Scope and effect. 

The language of the City Tenants* Protection Act con- 
ferring on the tenants rights of compensation and acqui- 
sition, is sufficiently clear and explicit. It may be hard,. 
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MAD. CITY TENANTS PROTECTION ACT 

(1922). 

it may be unjust, but there is no ambiguity about it. 
And the preamble when it talks of ‘the hope of the] 
tenants that they would not be evicted' is so vague and 
indefi nite and so far fioni defining any particular class 
of tenants that the legislature can hardly have intended 
to make it a qualifiiation for the acquisition of lights 
under the Act. The preamble of this Act cannot there- 
fore lie invoked to ics^rict the scope of the provisions 
of the Act. {Curgcnven atid Jihas/iyam Ayyanj^ar^ 
JJ.) C. Kannammal K anakasaumai Muda- 
LIAK. 64 Mad. 845 = I.R. 1931 Mad. 779- 133 I.C. 
779-33L.W. 676 = 1931 M W.N. 461 = A.IR. 1931 
Mad. 629 =- 61 M.L. J. 535. 

Scope and objei t of--La}idloi d's right to increaie 

rent. 

Even under the common law the landlord has no light 
to inciease the rent as he thinks fit without the consent 
of the temiiit. So suiely it c.innot be argued that an 
Act like the City Tenants Ihotection Act v\ Inch is 
meant to protect tenants would give the landloicE a right 
which the ( ommon law chd not give them. Hence a 
landlord, whether in Madras or ebewhere, has no right 
to collect rent at a rate highei than the rale agiriod upon 
by the tenant without the tenant’s consent. ^Ftindmng 
A'070, J.) r.ASHIAM NAIDU COKI'ORATION OF 

Madka.s. 158 I.O. 407 = 8 RM 262= 1935 M.W.N. 
745 42 L.W. 317 - A.I R. 1935 Mad. 625. 

Ss. 2 and ^ —/ipphcalnhty — '' Tenant'' • Lhii- 

fr actuary mortgagee of tenant — Right to purr ha sc site, j 

A usufiuituary mortgagee fiom a tenant is a “tenant” ! 
as defined by S. 2 of the Act and is entitled to purchase 
the site under S, 9. It is not nece‘‘■^aly that the entire 
interest oi title of the tenant shoul 1 be tiansfci red be 
fore the tiansfeiee can be regaided as a tenant. {/\znd 
rang Row, J.) KhishNa Kao rn KuiSHNaDOS 
Lai. ah. 156 I.C. 804=8 RM. 56 = 41 L.W, 745 = 
1935 M.W.N. 352 = A IE. 1935 Mad. 556. 

B. 4 — Application under — When to be made — 

AppUeatioii by tenant undei »S. 9 not finally dispo'^ed 
of. See MaF'iRA.S CriY Tenant.s’ PUOTKCTION ACT, ' 
S. 9. 67 M.L.J. 939. 

S. 9 Si. ope — Separate suits against different 
tenants — Order ior joint payment hy all and for forfei- 
ture in default — Legatity. 

The sale contemplated in .S. 9 of ilie A< t is of the ; 
land in the occupation of the tenant frcair which he is | 
sought to be ejected. An oider making different defeu' 
dants in diiferent suits jointly liable for the payment of ’ 
the entire land involved in all the suits, and making , 
them also lialjle to forfeit th<dr right to pincha^e the land ; 
in default of payment by any one of his poition, is not i 
contemplated by S. 9, though the plaintiff may be the ! 
same in all the suits, and though the tenants m.iy con- ; 
sent to the older. The Coart ha'-> no juri^di :tion to pass : 
such an ordei under the section. Nor iloes such an order ! 
finally dispose of the applications made by the tenants, i 
so as to entitle the plaintiff on non-i.omplianre theieof, i 
to apply under S. 4 of the Act tor valuation of the 
improvements. {^Madhavan Nai? and Tandrnng RoiUy ; 
JJ.) RAJXGOPAL doss V. KUPiniSWAMl Mudauar. i 
68 Mad. 293 = 153 10. 270 = 7 R.M. 332 = 40 L.W. 
890 = 1934 M.W.N. 1288 = A.I.R. 1935 Mad. 93-- 
67 M L J. 939. 

S. 12— Scope. 

S. 12 confers no protection to the landlord where the 
superstriictuies have been in existence before the com- 
mencement of the tenancy. {CnrgenTien and Bhashyam 
Ayyangar, JJ.) C. KaNNAMMAL v. KaNAKASABHAI 
Mudamak. 54 Mad. 846 = LR. 1931 Mad. 779 = 133 
I.C. 779 = 33 L.W. 676 = 1931 M.W.N. 461 = A.LR. 
1931 Mad. 629 = 61 M L.J. 535. 

Q. U. -11—108 


MAD. CIVIL RULES OF PRACTICE. E. 67. 
madras CIVIL COtJETS ACT (in OF 1873), 

S. 4- A — Execution of decree — Transfer — Towers of 
transferee Court. 

The transferee Court cannot question the power of 
the transferring Court to order the transfer of a decree 
^ for execution. The power to execute decrees Iransfer- 
; ltd to it ran be e.veicised by the (.ourt where the fund 
I sought to be pioceetled against had come to its custody, 

I without leference to the limits of its territorial jurisdic- 
, tiou. {Sundaram C/utty and Papt nfiam mdsh, JJ.) 

I Malabar Korlst and rubber ('o., \.i d. ?>. Mana- 
I VIKRAMAN Thimmai.pad. 149 10.1212 = 6 R.M. 

' 677 (1) = 1934 M.WN. 1209 - 39 L.W. 447 = A.I.R. 
1934 Mad. 266- 66 M L.J. 418. 

S. 13 — Appeal t/o/n o*der dismissing applica- 
! it on to file award — Valuation for j imsdicttou — C. P, 
Code, Sch. II, Para. 20. 

Ihe expre‘'Sion ii^eil in S. Id, rvc., “the subject matter 
of the suit’’ IS capable of only one intei pretation in the 
case of a suit which i> numbered as such aftei an appli- 
r'ation to file an avva.-d 1*5 made* under para. 20 of Sch. 
II. Civil Procedure (’ode, .m l it can only mean the sub- 
jfcct-matior of the awaid; and when the (’ourt to which 
such an applkation vs.is made and which numbered it 
as a suit ha^^ di'iinissed it, and the plaintiff in the suit 
appeals from that ouier f;f diMuissal, th(* subject-matter 
i*^ the subj<xt mattei of theawiud, and notliing less. 
{Pan Jiang Roto. J.) KuPPlkSWAMI C HETTY zi. 
Ayvammai A.m.mat,. 1935 M W N 5.52= 8 R.M. 79 
= 156 10. 916 -A IR. 1935 Mad. 723. 

S. 14 — Sirt to ledeern mud gige — Jurisdictional 

value. 

In a suit for redemption of a moitgnge and for reco- 
very of surplus piofits fiom the moitgagee the valuation 
for pmpo'-e.s ot jiiii-'diciion is determined by the princi- 
pal .imoimt of the mortgage. 5 M. 234 and 39 M. 447, 
Poll. {Sundaram ('hetty, J ) Poi HANNA v. SaTYA- 
NANDACHARYULU. I R. 1931 Mad. 669 =132 1.0. 
317 --33 LW. 785 -AIR. 1931 Mad. 479 = 
60 M L J. 698. 

S, 29 (1 ) — General Notifiealtni of Madras 

High Court — F.ffect — Pioectdings under Suctesnon 
Act, 1925 — Jurisdiction of Snhordinale Judges. 

S. 29 makes it possible to authori-'O Suboidinate 
Judges to deal not only willi pioc.edmgs under part IX 
of the Indian Siu'CCssion Act but all ])i ocoetimgs under 
any part of the At I f)ther than tlny-e which can be dis- 
posed of hy ,i District delegate. (Reilly and Ananta- 
krishna Aiyar, JJ.) KaRTHIRU.MA GouNDAN v. 
Rangammal. 55 Mad. 701 = 1 R. 1932 Mad. 631 = 
1381.0 233 = 1932 M.WN. 528 = 35 LW. 609 = 
A.IR. 1932 Mad. 456 = 62 M.L.J. 622. 

MADRAS CIVIL RULES OF PRACTICE, Rr. 57 

and 59 — Application for commission — Delay in mahing 
— Effect — Power to refuse. 

Under K. 57 of the Madras C’ivil Rules of Practice, 
the proper time for making an application for a commis- 
sion is the date of first hearing of the suit. But there is 
nothing in the Rules to prevent its being made siibse- 
quentiy. Under R. 59, if an application for a commis- 
1 sion to examine a witness is made subsequent to the first 
, hearing and an adjournment of the hearing is prayed, 

* the latter will be lefused unless it is shown th.it the 
application could not have been made earlier. Hut the 
application for the issue of a commbsion cannot itself be 
rejected on that ground. (Cornish J.) MUTHIA 
Chettiar z/. S. R. M. A. R. Ramanathan Chet- 
TIAR 58 Mad. 400 = 163 I O. 452 (2) = 7 R.M. 356 = 
40 L.W. 839 = 1934 MW.N. 1370 = A.I.R. 1935 
Mad. 21 = 67 M.L. J. 878. 
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MAD. Oivn. BULBS OF PBAOTICE, B. 62. 

R. 62 — Documents produced at late stage— No 

explanation — May be rejected. See C. P. CODE, O. 13, 
R. 1 AND Civil Rules of practice, r. 62. 1931 
M.W.N. 310 = 34 L.W.628 = A.I.B. 1931 Mad. 612. 

'B. 178 — Scope — If ultra vires — Prehtninary 

decree for partition — Attachment and ^ale in execution 
— legality. 

The High Court has power to make a rule, such as 
R. 178, Civil Rules of Practice, if it desires to do so, 
stating that no decree shall be ordered to be sold in 
execution of another decree, and that is what has been 
done by R. 178. The rule is not ultra in res as lieing 
inconsistent with the C. P. Code, in so far as it is 
applicable to decrees other than those following under 
Cl. 1 of R. 53 of O. XXI. A preliminary decree for 
partition cannot be sold in execution of a simple money 
decree; and an objection based on R. l78 can be raised 
even by a party who is not the judgment-debtor. 
(^Madhavan Nair and Cornish^ J ff) VeNKATaSWAMI 
87. Venkatramana Rao. 68 Mad. 286 = 152 I.O. 
789 = 7 B.M. 287 = 40 L.W. 699=1934 M.W.N. 1001 
= A.I.B. 1934 Mad. 692C2) = 67 M.L.J. 669. 

B. 187 — Batta memo. — If a step in-aid. 

A batta memo, for the sale warrant is a step-in aid 
of execution within the meaning of Art. 182 (5) of the 
Limitation Act. {Pakenham tValshy /.) NataRAJA 
Muualiar V. Official Assignee of Madras. 
I.R. 1933 Mad. 369 (2) = 144 I.C. 58 = 1933 M.W.N. 
667 = 38 L.W. 766 = A.I.R. 1933 Mad. 438 = 64 M. 
L.J. 692. 

MADRAS CO-OPERATIVE SOCIETIES ACT 

(VI OF 1932), S. 51 (1) (b) and {jz)— Applicability-- 
Dispute hetiveen Society and ex-directors — Loss arising 
from negligence in sanctioning loan ’-Reference — If 
competent. 

A dispute between a Co-operative Society and its 
former directors regarding loss sustained by the Society 
owing to the negligence of the ex-directors in sanction- 
ing a certain loan is not a dispute falling under S. 5l 
(1) (^b) or (c), and cannot be referred to the Registrar 
under the section. The dispute, though it is one touch- 
ing the business of the Society, cannot be referred under 
Cl. (b) or (c) unless the directors are such at the time 
of the reference, though they are still members of the 
Society. If such a reference is made and the referee 
assumes jurisdiction and proceeds with it the High 
Couit will issue a writ of prohibition against any further 
proceedings on such arbitration. (A'lng, /.) NARA- 
YANA Aiyar p. Co operative Urban Bank, Ltd., 
Tinnevelly JUNCTION. 8 B.M 518 = 169 1.C. 578 
= 1935M.W.N. 1236=42 L.W. 912 = A.I.R, 1936 
Mad. 81 = 69 M.L J. 726. 

^S. 61 (1) t^c ) — Director of Co-oper itive Bank 

also acting as its vakil — Dispute betzveen bank and vakil 
— Referen:e to Deputy Registrar — Validity — Writ of 
prohibition — Madras Co-operative Societies Act (// 
of PH2), S. 43 {X)— Rules under — R ’Legal practi’ 

tionei being Dir Vi tor of Society — Appearance as vakil 
of Society —Proprii ty. 

The Director of a Co opeiative Bank, who also 
acted as its legal adviser and vakil, w’as called on to 
account for certain sums of money received by him 
from the Bank while acting as its vakil and he having 
failed to do a reference was made to the Deputy 
Registrar of Co-operative Societies Act, 1932. The 
vakil contentled that the new Act of 1932 had no appli- 
cation since the acts complained of had occurred before 
that Act took effect He further pleaded that the 
Registrar had no jurisdiction to entertain the reference 
as the dispute did not touch the business of the 
Society and moved for a writ of prohibition. 


MAD. DT. MaNIOIP. ACT (1884). S. 45. 

Held^ that the matters complained of related to tne 
conduct of the vakil acting as such and not as a mem- 
ber, officer or agent of the Society and the Registrar 
had therefore no jurisdiction to entertain the reference. 
Wiit of prohibition issued. (^Baseley C.J and Bards- 
welly J.) Krishna aiyar i/. Secretary, Urban 
Bank, ltd. 66 Mad. 970 = 6 I.R. (Mad.) 66 = 146 
1.0.438 = 1933 M.W.N. 977 = 38 L.W. 401 = A.IR. 
1933 Mad. 682 = 66 M.L.J. 367. 

MADRAS COURT OF WARDS ACT (I OF 1902), 
S. 34 — Will by ward — Cenhrmation by Court of 
Wards — If to be made before testators death -Condi- 
it onal con fir mail on — V a lid tty. 

S. 34 of the Court of Wards Act does not require 
that the confirmation of a will after it is made by a ward 
should be made before the death of the testator. There 
is no ground for any such limitation in the section itself. 
The Court cf Wards may give its consent subject to the 
contingency of the Civil Court finding the will valid. 
The Court, on finding the will to be valid, may also inti- 
mate that finding to the Court of Wards so that the 
latter may confirm the will again. {Ramesam and 
Stone, JJ.) navaneetha Kkishna Marudappa 
Thevar V. Collector of Tinnevelly. 160 I.C. 
647=8 R.M. 674 = 42 L.W. 875=1936 M.W.N. 1001 
=A.I.R. 1935 Mad. 1017 = 69 M.L.J. 632. 

[ S. 49 — Suit under S. 14, Survey and Bounda- 

ries Act — Need for notice. 

The statutory suit prescribed by S. 14 of the Survey 
and Boundaries Act is a suit within the meaning of S. 49 
of the Court of Wards Act and not an appeal and the 
aggrieved party should give the necessary notice. 
{y enkatasubba Rao. /.) RANG AS AMI GOUNDAN v. 

Zemindar, K. K. R. M. Errappa Gounder. 151 
I C. 939 = 7 R M. 157 = 1934 M W.N. 1166 = 40 L.W. 
49 = A.I.B. 1934 Mad. 637 = 67 M.L.J. 426. 

MADRAS CRIMINAL RULES OF PRACTICE, 

R. 85 — Need for compliance — Non-compliance whether 
renders confession inadmissible. 

R. 85 which prescribed that before recording a con- 
fession the Magistrate should question the accused in 
order to ascertain the exact circumstances in which the 
confession is made and the extent to which the police 
had relations W'ith the accused before the confesbion was 
made should be strictly follow’ed by every Magistrate. 
Such non-compliance however does not render the con- 
fession inadmissible in evidence. {Beasley, C.J. and 
Reillyy /.) Annamalai PiLLAI v. ExMPEROR. 1932 
M.W.N. 714. 

— R. 129 — Quorum for bench. 

The minimum number for a Bench in the Madras 
Presidency is three Magistrates under R. 129 of the 
Criminal Rules of Practice and Orders. Where, there- 
fore, of the four Magistrates who signed the judgment, 
only two had been present throughout the proceedings, 
the conviction is illegal and should be set aside {Bur/iy 
/.) RaMASWAJ^Y AYYANGAK V. SUBBUKUTTI 
Ayyar. 1933 M.W.N. 93. 

MADRAS DISTRICT MUNICIPALITIES ACT 
(IV OF 1884), Ss. 46 and Agreement by Mttnici’ 
pal Council not properly executed — Restoration of benefit 
— Contract Act, S. 65. 

The Madras District Municipalities Act (IV of 1884) 
makes provisions in Ss. 45 and 46 concerning only with 
contracts, but it is silent \vith regard to any agreement 
enteied into by a Municipal Council. Therefore, if a 
Municipal Council makes an agreement and it is found 
that such an agreement is not enforceable by law as not 
having been properly executed the agreement becomes 
void; but when an agreement is discovered to be void 
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MAD. DT. MXmiOIP. ACT (1884), 8. 63. MAD. DT. MUNIOIP. ACT (1884), 8. 80. 

the Municipal Council, which is a person in law, who assessee all that the Revising authority can enquire into 
has received any advantage under such an agreement is, is the fact whether he has been assessed. If he has 
under S. 65, Contract Act, bound to restore It. ^Jack- there is an end of the matter so far as the Revising 
son and Butler ^ //.) ARUNACHALA NADAR Sri- authority is concerned and the question whether the 
VILLIPUTHUR municipal COUNCIL. 68 Mafi. 65= assessee has been illegally or fraudulently assessed is a 
151 1.C* 46 = 7 S.M. 109 = 1934 M.W.N. 1163 = 40 matter which does not lie within the scope of the Revi- 
i.W. 18 = A.I.R. 1934 Mad. 480 = 67 M.L.J. 38. j sing authority’s enquiry. In respect of such illegal 

S. 63 (1) 'Public purposes'' — Bmlding ' assessment, there are other remedies open to the aggriev- 

used for educational purposes — School run as propriC' | assessee and a writ of certtorart is not open to him. 
tary concern — Liability to assessment. , {Beasley ^ C. J. and Corntsh, J.) SOMASUNDARA 

A building was used as a secondary school which, ] MUDALIAR, lure. 136 I.O. 319 = I.R. 1932 Mad. 
though open to the public for the purpose of imparting 287 = 34 L.W. 903 = 1931 M.W.N. 1118 = A.I.R. 1932 
education, was run as a proprietary concern by the I Mad. 171 = 62 M.L.J. 263. 
headmaster of the school who was entitled to appro- , S. 49 (2) (f) — Effect. 

■priate for himself all the profits arising from the school ' The effect of S. 49 {2){f') is not merely to disqualify 
after meeting the expenses of management. A question 1 Government Village Officers or part time Government 
having been raised whether the building was liable to be \ Officers who are subordinate or superiors of sitting 
assessed by the Municipality to property tax, councillors. The much more natural meaning is that per- 

/Leld fth'di the building was used for “public pur* sons standing in a superior or subordinate position to a 
poses” within the meaning of S. 63 (1) (a) and was sitting counciHor and holding office as such, not neces- 
consequently exempt from assessment to property tax. sarily Government office, should be excluded, {Krishnan 
{Madhavan Natr, J.) THE MUNICIPAL COUNCIL, Pandalai, /.) KaNDASWAMI CHETTIAR z/. MUNICI- 

Trichinopoly V. Venkatarama Aiyar. 64 Mad. pal Council of Pollachi. 141 I.O. 293=I.R. 1933 
496 = I.R. 1931 Mad. 225 = 129 1.0. 225 = 1930 M. Mad. 102 (2) = 1932 M.W.N. 1068 = 37 L.W. 685 = 
W.N. 1091 = 32 L.W. 760 = A.I.R. 1931 Mad. 55= A.I.R. 1933 Mad. 260. 

60 M.L J. 456S — S. 61 — Disqualification of councillor under 

■ — Scope — Act is in pari materia with Madras Local S 4 9 — Councillor himself whether can invite decision,^ 
Boards Act {Jl/V of 1920). A councillor can under S 5l apply to the District 

The Madras Local Boards Act (XIV of 1920) is in pari Judge to decide on his own disqualification under S. 49. 
materia with the District Municipalities Act. {yenkata- {Krishnan Pandalaiy J ) KaNDaSWAMI CHETTIAR 
subba Rao, /.) MUNICIPAL COUNCIL, KaRAIKUDI v . v , MUNICIPAL COUNCIL OF POLLACHI. 141 I.O. 293 
Thirumalai Ayyangar. 157 I.O. 977 = 8 R.M. =I.R. 1933 Mad. 102 (2) = 37 L.W. 686 = 1932 M.W. 
194 = 42 L.W. 199 = 1935 M.W.N. 521 = A.LR, 1935 N. 1068 = A.I.R. 1933 Mad. 260. 

Mad. 667 = 69 M.L.J. 221. . %.h\— Order of District Judge— Interference 

— — ,.,g 2^2 and R. 4 — Rules for the election of ! by fftgh Court, 

Chairman and Vtce'Chairman of Municipal Councils \ Provided the District Judge is acting within his juris- 
— Declaration of result of poll — Certiorari. j diction his decision, however erroneous on the facts or 

The act of the presiding member in declaring the i even on the construction of the rules cannot be revised 
result of the poll is a purely ministeiial or administra j by the High Court. {Krishnan Pandalai^ J.) KaNDA- 
tive act and a writ of certiorari cannot be granted in 1 SWAMl CHETTIAR v, MUNICIPAL COUNCIL OF POL- 
respect of such an act. {Ramesam and Cornish^ //.) j LACHI. 141 I.O. 293 = 1 R. 1933 Mad. 102 (2) = 37 
Venkata Narasimha Rao b.ahadur v . Municipal j L.W. 686 = 1932 M.W.N. 1068=A.I.R. 1933 Mad. 


Council, Narasaraopet. 33 L.W. 497=130 I.C. 
609 = 1931 M.W.N. 317 = A.I.R. 1931 Mad. 122 = 60 
M.L.J 260. 

Ss. 44 and 45 — Non compliance with — Effect of. 

If the provisions of Ss. 44 and 45 of the A('t are 
not complied with the contract is void. 53 Mad. 352 and 
97 I.C. 511, Ref. {Walsh, J.) Srivitxiputtur 
MuNiciPAT. Council v. arunachala Nadar. 6 
IR. (Mad.) 6 = 144 I.C. 784 = 37 L.W. 429=A.I,R. 
1933 Mad. 332. 

— — Ss. 44 and 46 — Contract void for xvant of for- 


I S. 80 — Preliminary noti/ication calling for ob- 

I fee lions — No final notification specifying the rate of tax 
\ — Validity of assessment. 

I Where the Municipality had only issued a preliminary 
notification under S. 78 intimating its intention to im- 
pose a tax and inviting objections or suggestions but no 
final notification as contemplated by S. 80 w'as ever 
! made specifying the rate at which the tax will be levied, 

I the Municipality has no jurisdiction to levy the tax. 
i {Madhavan Nair, Jackson and Curgenven, //.) 


malities— Relief under Contract Act,S. 65. j MUNICIPAL COUNCIL, ConjeevarAM z/. MUNISAMI 


Where a contract is void for non-compliance of the | MUDALIAR. 136 I.C. 346 (1) = IR 1932 Mad. 298 
provisions of Ss. 44 and 45 of the Act, S. 65, Contract ! (1) = 34 L.W . 911 = 1931 M W.N. 1207 = A.I.R. 1932 
Act, has no application and neither the principle of | Mad. 1 (1) = 62 M.L.J. 175 (r.B.). 

quantum meruit nor the principle of quantum valebat ! S ^9 '—Publication in the District Gazette— Not 

applies, (Case-law re view’cd.) {Walsh, J) SriviLLI- 1 a pre- requisite necessity. 

PUITUR Municipal Council v. Arunachala where the resolution to increase the tax from Lst 
Nadar. 6 I.R. (Mad.) 6 = 144 I.C. 784 = 37 L.W. April was passed a few days before but it was only pub- 
429 =A.IR. 1933 Mad. 332. i Ushed in the District Gazette only on the 5th April, the 


— S. 46 (1) (c) — Rules for the preparation of j imposition of the tax is not on that account invalid. 

Electoral Roll — R, 6 — Revising The publication in the Gazette before the date of levy 

of name in roll — Objection to — Enquiry — Certiorari. of the new tax, though desirable, is not a vital and 

No writ of certiorari lies as against the revising ■ pre-requisite necessity in the sense that if the publica- 


authority for the preparation of electoral roll on the ! lion does not piecede the date on which the taxis to 
ground that the petitioner*s name has been improperly I come into force, the levy of tax from that date would be 
included in the roll. If an objection is made that a | illegal. {Reilly and .4nantakrishna Ayyar, JJ.) 
person whose name is included in the roll is not an I MUNICIPAL COUNCIL. ANANTHapUR v . S. VaSU- 
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Mad. DT. MUNIOIP. act (1884), S. 80. 

DIlVa Rag. 66 Mad. 207 = 135 I.O. 311 = 1 R. 1932 
Mad. 71-1931 M.W.N. 1097 = 34 L.W. 719=A.I.R. 
1931 Mad. 808 = 61 M L.J. 642. 

— ~S. SO —Sc opt' — Compliance with — Notification as 
to hvy of profaston tax — Contends of — Mere reference 
to rates tn rules and schedule —Sufficiency. 

A notification under S. 80 in puisuance of a decision 
to levy profebsion tax which merely states that “profes* 
sion tax at the maxinuim rates detailed in R. 17, Sch. 
IV” will he levied does not sufficiently comply with the 
requirements of the section. '1 he rates must be mention- 
ed in the notification itself. People upon whom tax is 
aliout to be levied siiould be enabled fiom the nr)lifica* 
ticn it<^tlf t<; undeistand what the tax is and its late and 
they should nt)t be diiven to hiok into the Schedule ot 
the Act to pain that intoi mation. The fact th.it R. 17 
is mentioned cannot enable people to find out the lates. 
{Madhaviin Natr, J.) MUNJCIPAL COUNCIL Ol* 
Tellichekkv Mayan Kutti Kt-vi. 159 I.O. 53= 
8 RM.442-1935M.W N. 1087-42 Xi.W. 684. 

S. 83 (a) — '^'‘Choulti y*' — t' ree ^tft of food and 
dunk — PLhe only a chaih) not choultry. 

Where the es^entml idea undci lying the deetl of en- 
dowment wa^ that the building in question v\a^ to be 
used foi tlie fiee gift of food and drink, to eveiy paia 
dtsi in the day time anil on eveiy DvNaclC'i to Brahmins, 
and there was no provision for such paiadesis staying 
there at night, 

Ileld^ tl’.at the building, though intended for charit- 
able purposes, w'as a “clnithram” but not a “choultry’' 
williin the exi eption to S. 83 {a) of the Act because the 
woid ‘‘choultry” (coriuption of “chavadi”) ( onnoted a 
lesling place h>r travelleis. {Krtshnan Pandxilaty J.') 
KOTHANIMHAMA PlTd.M v. MUNlClPAI COUNPIL, 
TKiciiiNGFor.v. 6 IB. (Mad) 248-146 I C 307 = 
38 L.W. 642-A.I.R. 1933 Mad. 782 = 65 M.L.J. 678. 
S. 83(a) — ConstructijH. 

Ohitir , — The only places wdiich lequire th it no in 
coini^ should be derived theiefrom in order to be entitled 
to exemption are the last mentioned of the scries, 
name! pi ly groamN w’hich ai e open to the public and 
from w'hicli no inc'onui {-.derived. 54 M. 495, Not Foil 
iKushnan Pandalu^ /.) KOTHANDAUAAl V PlLLM. 

V. Municipal Council, Triuhinopoly, 6 I.R. 
(Mad.) 248=146 I.O 307=38 L W. 642-A. I. R, 
1933 Mad. 782 = 65 M.L J. 678. 

—S. 83 (a) — School run as pt opaetary concern — 

Ekctu f tun f t cm assessment — Expression ** 7 ohuh are 
open to the piPdic and from ’tohich income ts derived *' — 
Stytnifii one e. 

A budding wcas used as a secoiitlary schoi.l which, 
though «ipen to the public for the pmpose of imparting 
education, was mnas a propiictary coiu'ern by the 
headma'.tcM* of the school wdio was entitled to appro 
priate f<3r himst-lf all the profits arising fiom the school 
after meeting the expenses of minageinent. A queirtion 
having been raised as to whethei the building was lia 
ble to be a^.sessed by the Municipality to property tax, 

Held, that the building was exempt from assessment 
because it was “iiseil for educational purpo^-es" within 
the meaning of S. 85 {(i). The words “which 
aie open the public and from whiili income is 
derived” in S. 83 (i/) are leferable only to “libraiics 
and playgrounds’' and not to “building- used for educa- 
tional purposes." (Madhavan Nair, /.) MUNICIPAL 

Council, Tkicuinopoly o. Venix.^vtarama Aiyar. 
64 Mad. 49r) = I.R. 1931 Mad. 225 = 129 T.O. 225 = 
1930 MWN. 1091 = 32 L.W. 760 = A.I.R. 1931 
Mad. 65 = 60 M.L.J. 450. 

S. 86 — Charge under — Suit to enforce limita. 


MAD, DT. MUNIOIP. ACT (1884), S. 93. 

tion. See LIMITATION ACT, Art. 132. 41 L.W. 467 = 
A.I.R. 1935 Mad. 378. 

S 92 (old) — Company tax — Levy of— Validity 

of — Company having no paid up capital. 

Where a company or a benefit society carries on busi- 
ness within a municipality, it is to be assessed on its 
paid-up capital. If it has no paid-up capital, it folloW's 
tli.it it cannot be be assessed. 

The assessee company w’as foimcd with tlie object of 
gaihering remiits for tea estates. Apart fiom the sub- 
s' nplion and the capitation fee, each estate contributed 
Us 75 for the expenses of the leci niters. 

Held, that the contiibutions constituted “income” and 
not ‘capital’ and that the Society was not liable to be 
as'.-cs.scd to I oinpany tax. {Beadey, C.J. and Cornish, 
J.) MUNICIPM. ('OUNCIL OF VIZAGAPATAM 7^TF.A 

DiS'i Ricis Lahouk association. 65 Mad. 282 = 1. 
R 1932 Mad. 265-136 I.O. 201 = 1931 M.W.N. 
1821 -- 35 L.W. 28 - A-I R. 1932 Mad. 160 = 62 M.L. 
J. 662. 

■ S. 92 (old) — Paid-up capital — Meaning of . 

I’aicl-up capital means <o inu' h of the authoiised or 
stated capital of a company which its sharehoUieis or 
subsi libers have paid up {Beasley, C.J. and Cornish, 
/.) Municipal (T)UNUiL oi< Vizag \p \tam ?c Tea 
Distrio IS l.-MiouR ASSOCIATION. 55 Mad 282 = 
IR 1932 Mad. 235-136 IC 201 = 1931 M.W N. 
1321-36 L.W. 28 = AIR. 1932 Mad. 160 -■ 62 M. 

L. J. 662. 

S. 93 (as amended by Act X of 1930)— 

Dividends received from company — Exemption from 
taxation. 

The dividends received by a person from a company 
cannot be tieated as a somce of income for the purpose 
of levying piofe-.sloii tax under S. 93 of the Madias Dis- 
tikt Municipalities Act. In the ca^-'e of coinpanit-s, the 
profits belong to the entiie body of persons composing it 
and when piofi-ssion-tax is lo'-ied on such profits fiom 
the conip.any, the individual memlitru*', thereof are not in 
respev't of tho'^e same piofits again liable. Nor can 
tUvidend'; which repres-mt a shaic* of the piofits be ap- 
piopi lately teimcd as “income from investments". 
{Vcnkatasubbi Pao, J.) VENK A TA N ARASl^lH A R \0 
Bahadur v. Chairman, Municipal Council, 
NakaSaraope r. 58 Mad 949-159 I.O. 372=8 R. 

M. 495 = 41 LW. 170 -19.35 M W.N. 116 = A.I.R. 
1935 Mad. 298 (2) = 68 M L.J. 162. 

S. 93 — PrifU ipaf place of employment — Vakr’l's 

clerk — Vakil living outside Muniei pal limits —Liability 
of clerk to profession tax 

\Vheie a vakil’s clerk was assessed to profession tax 
under S. 93 on the ground th it he w^as exorcising a pro- 
fession within the municipality and the .sairl clerk con- 
tested the levy on the ground that he was only a paid 
servant of the vakil who was residing outside the inuni- 
cip.il limits, 

Held, that the clerk could bi assessed to tax only at 
the principal place of their employment, namely, the 
phiceof residence of the vakil {/Crisbnan Pandalai, 
J .) Chairman, Municipal Council, Paiamcot- 
TAII V. Thikumalaisami Mudaliar. I.R 1932 
Mad. 412=137 I C. 585=1932 M.W.N. 126 = 35 
L.W. 230 = A.I.B. 1932 Mad. 292 = 62 M L.J. 259. 

— — — S. 93 — Profession-tax — Liability of vakil's clerk. 

A vakil's clerk holding appointment as a paid .servant 
cannot be said to exercise a profession so as to be liable 
to piofession-tax under S. 93 rishnan Pandalai, Jf) 
Chairman, Municipal Council, Palamcottah 
V . Thikumalaisami Mudaliar. I.R. 1932 Mad. 
412 = 137 I.O. 685 = 1932 M.W N. 125 = 36 L.W. 230 
= A.I.R. 1932 Mad. 292=62 M.L.J. 269. 
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MAD. DT. MDNIOIP. ACT (1884), S. 93. 

S, 93 and Sch. IV — Commutation of pension I 

— Profession tax on — Levy of — Legality. 

A retired Government servant who had commuted a 
portion of his pension for a lump sum of money was 
assessed to profession-tax on that sum as also on the 
uncommuted pension. 

Held, that the commutation money was not a pension 
any longer and that the levy of profession-tax on the 
sum was illegal. Pension is a periodical payment of 
money for past services. {Beasley ^ C. /. an i Ktng^ /.) 
Municipal COUNCIL, Salem v, Gururajah Kao. 
58 Mad 4G9-157 10. 608 = 8 R.M. 157(1) -41 
L.W. 146 = 1935 M.W.N. 89 (2) = A.I.R. 1935 Mad. 
249=68 M.L J. 118. 

S. 93 and Sch. IV, R. 18 — .S'. 93 controlled />v 

A. 18. 

S. 93 of the Madras Distiict Municipalities Act is 
contiolled by K, 18 of Sch. IV of that Act. Municipa- 
lities cannot levy profession tax from peibonc carrying 
On business within their limits except when thei*- princi- 
pal oflice or place of employment is also wdthin their 
own jaiisiliction. 52 M. L. J. 360, Foil, {IC rishnan 
Pandalat, J.) MUNICIPAL COUNCIL, TiJl ICORIN v. 

Ualli Brothers. 150 I.O. 890 =7 R M. 33 = 39 
L.W. 660 =A.I.R. 1934 Mad. 420 = 67 M.L.J. 566. 

S 98 — Let out for hire' is different from '‘'ply 

for hire*' — Differcme pointed out. 

There is a well-recognised distinction between “letting 
out for hire” an'l “plying for hhe.’’ Where the persons 
who are picked up have pieviouvly reserved accommoda 
tion and the driver or the person in control of the vehi- 
cle does not solicit or wait to obtain passengers, there is 
a “letting out for hire”; whereas on the other hand, there 
being no antecedent contract or previous arrangement, 
passengers are received by some process of soliciting, 
then there is, what is known as a “plying for hire.'* It 
is not correct to sav that to con'^titute a “plying for hire” 
the carriage must run along a fixed route or that the true 
test of the letting is that the hirer has the power to con- 
trol the direction or destination of the vehicle. {Venkata- 
suhba Bao,/.) MUNICIPAL COUNCIL, KaraiKUUI 
V. Thirumalai Ayyangar. 167 1.0.977 = 8 RM. 
194=42 L W. 199 = 1935 M.W.N. 621-A.I.R. 1935 
Mad. 657=69 M.L.J. 221. 

— Ss. 103 and 99 (4) — "Kept within the munici- 
pality'* — Meaning of — Vehicle athnved to slant on the 
roadside. 

The words “kept within the municipality''' in S. 103, 
District Municipalities Act, docs not contain any such 
limitation as that a person keeps a taxable vehicle only 
if ho has an accommodation to contain it and that if he 
has no fixed riccomniodation for it, he is not kee[)ing it 
within the Municipality. By reason of 8. 99 (4) the 
presuraiption is that every person having possjession, 
custody or control of a taxable vehicle within the Muni- 
cipality has “kept” the same within the Municipality for 
sixty days in the half year until the contrary is shown 
and the burden of showing to the contrary is on the 
owner of such taxable vehicle. Where a person is 
found to have in his custody and possession a motor bus 
but he has no accommodation for it in the shed and it 
is found to he standing on the roadside, it cannot be 
said that it is not ‘kept within the Municipality’ within 
the meaning of 8. 103. {Beasley, C. J.) P. M. R. M.M. 
SlVASWAMl NADAR V MADURA MUNICIPALITY. 159 
I.O. 929 = 8 RM. 683 = AXR. 1935 Mad. 1056. 

--S. 142 — "Public drain*' — Storm-water drain , 
not maintained by the Municipality. 

A water-course which has been in existence for a very 
long time, serving as a storm-water drain, is a “public 


MAD. DT. MUNICIP. AOT (1884), S. 300. 

drain^* within the meaning of S. 142 of the Act, though 
it has not been provided, and is not mani ained, by the 
Municipal Council and though it has notning to do with 
the W'ater supply. {Burn. /.) KeLU KutI'1 v. C ALIGHT 

Municipal council. .I.R. 1933 Mad 268 = 143 
I.C. 90 (1)=37 L.W. 466 = A.I.B. 1933 Mad. 428, 

"S. Vk^—Onlcr by Municipal Council to remove 

new latrine — Latrine alles^ed to be old — Question not 
decided — Conviction — Soundness of. 

A conviction for disobedience of an order issued by 
the Chairman of the Municipal Couik II calling on the 
petitioner to remove his newly elected latrine to another 
place cannot be sustained when the petitioner urged that 
his latrine had been in existence for over twenty years 
and that question was not gone into by the Court. {Cur 
^enven, /.) CHOKKAUNGAM PILI.AI v. KmPEROR. 
1933 M.W.N. 223. 

(as amendBd), S. 177 — Scope — Putu/ e elections 

if exempted. 

All that S. 177 needed to do and did do was to 
enable the Gov eminent to extend the terms of the 
existing councillors and the mention of certain specific 
sections is (o make it clear tliat if during the extension 
of any of the so extended councillors look Crovernment 
service or became subject to otlier clisqualifieations 
specified, they would still be liable to be declared dis- 
qualified under S 5l. There was no intention to 
exempt future elections from the conditions necessuy 
for all elections. {Hrishnan Pandalii, /.) KANDA- 
SVVAMI CHETTIAR V. MUNIGIPXT. COUNCIL OF POL- 
LAOIU. line 293=I.R. 1933 Mad. 102 (2) = 37 
L.W. 685= 1932 M.W.N. 1068 =A.IR. 1933 Mad. 
260. 

-S. 249 — Offence under — Requisites — Burden of 

proof. 

No offence can be said to be committed under S. 249 
unless it so proved that working of the mill was danger- 
ous to human health. Theie is no piesumption that all 
mills are dangerous and the onus to prove that a specific 
mill is dangerous is upon the prosecution ; not upon the 
defence to prove the contrary. {Jackson, J.) SUBRA- 
MANYAM V. Emperor. 1931 M.W.N. 517. 

— S. 250 — Installing m ichincry without licence — 

Daily fine — Offence split into periods of — V alidity of. 

The ptimis''ion to instal a flour mill granted to the 
petitioner wms suspenderl by the Collector on 3 — 6 — 1929 
.and the petitioner W'as charged with having disobeyed 
that order and run the machinery from 24 — 6 — 1929 to 
29— 10 — 1929, not only uiivder Ss. 250 and 313 hut also 
under Sch. VIII and for this purpose the offence W'as 
split into periods of a day. 

Held., the charge under Sch. VITI was not sustain- 
able ill the absence ot a previous conviction under 
S. 313 before 24—6 — 1929, that in such case the 
accused can be convicted in respect of the same machine 
for the one act of installation only, that the theory of a 
daily offence was entirely misconceived as also the 
splitting of a day. The petitioner could only have been 
charged in one case for the full period within the know- 
ledge of the complaint. {Jackson. J.) SUBRAMAN- 
YAM V. Emperor. 1931 M.W.N. 617. 

■■■ — S. 300 — Madras Government Rules for Vaccina-- 
tton. Rr. 2(1) and 11 (1) — Hottce to produce child — 
Failure — Conviction — Another notice to discontinue 
breach — Second conviction — Propriety. 

Where the petitioner had already been convicted for 
disobeying a previous notice to produce a child for 
vaccination, and a second notice was served on him to 
discontinue his breach of the previous notice, the peti- 
tioner cannot be convicted on non-compliance for the 
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MAD. DT. MtmiOIP. ACT (1884), S. 300. 

same offence on the same facts. ^Pandalat^ /.) 
SUBRAMANIA lYER t/. KMPEROR. I.R. 1931 Mad. 
492=1311.0.166 = 32 Cr.L.J 662=1930 M.W.N. 
907=33 LW. 133 = 1931 Or. C. 285 =A.I.R. 1931 
Mad. 181 =60 M.L.J. 299. 

— — S. 300 — Madras Government Rules ^ R, 11 — 
C onset € nit oits obfccitou. 

Quaere. — If an objection to vaccinating a child on the 
ground that it was, or was houa fide believed to be, in- 
jurious to it's health can be deemed a reasonable excuse 
within the meaning of the rule. (^Pandalat , y.) 


mad. DT. MUNICIP. act (1884), Sch. IV, R. 7. 

an article as ground-nut is so disproportionate as to 
betray a policy of unfair discrimination not justified 
either by the letter or the spirit of S. 321 (2) of the Act. 
It is therefore ultra vires, 52 M. 764; /Cruse v. John- 
(1898) 2 Q.B. 91 ; 5 Rang. 232, Ref. to and Rel. 
on. {Cur^ienven ami Bhashyam Ayyangar^ //.) 

Municipal Council, Kumbakonam v. Rally 
Bkothers. I.R. 1931 Mad. 446 = 130 10. 760= 
1931 M.W.N. 829 = 34 L.W. 943 = A.I.R. 1931 Mad. 
497 -61 M.L.J. 748. 


... — S. 345— Applicability — Suit to enforce charge 

SubkamANIA Iyer v. Emperor. I.R. 1931 Mad. 492 ' under S. 85— Limitation. See LIMITATION ACT, ART. 
= 131 1.C. 156 = 32 CrL.J. 662=1930 M.W N 907 i32. 41 L.W. 467 = A.I.R. 1935 Mad. 378. 


= A.I.R. 1931 Mad. 


= 33 L.W. 133 = 1931 Cr.O. 286 
181 = 60 M.L.J. 299. ‘ 

■ ■ S. 30 Q — Madras Government Rules, A*. 11(2) — 

Contw mug breach. 

Continuing to neglect to produce a child for vaccina- j 
tion is a continuing breach,” an offence under R. ll i 
(2), Pilcher v. Stafford , 122 E.R. 65 1, List. {Pnndalai^ \ 
/.) SUBRAMANIA lYEK 7'. EMLEKOR. I.R. 1931 j 
Mad. 492=131 1.O. 156 = 32 Cr.L.J. 662 = 1930 M. i 
W.N. 907-33 L.W. 133 = 1931 Cr.C. 285 = A.I.R. 
1931 Mad. 181 = 60 M.L.J. 299. 

S. 306, Bye-law No. X— Scope. 

Bye-law No. 1 is badly drafted. It only s.ws that | 
restaurants shall be constructed of durable materials but ; 
it does not prohibit any one from doing anything. It 
does not authorize the Municipal Chairman to to i 
any one any notice of any kind nor does it say that fai- 
lure to obey a notice is punishable. Hence a peison 
who uses fr)r hotels, etc., any premises not constructed . 
as mentioned in Bye law No. 1 \\ill not be liable to 
penalty, ^/iurn, J.) 


S. 354 — Illegal assessment — Jurisdiction of 

Court . 

Wheie a person not liable to asssssment is assessed 
by the Municipality, there is a substantial disregard of 
the provi^ion.s of the Act within the meaning of S. 354 
of the Madras District Municipalities’Act and the assess- 
ment can be impeached in a Court of law. The word 
“final” in R. 28 of Sch. IV (Taxation and Finance 
Rules) must be taken to refer to the proceedings before 
the Municipality and could not have been intended to 
shut out the juri'^dii.tion of the Courts, {Venkatasubba 

Rao,J.) Venkata Narasimha Rao Bahauur r. 

CHAIRMAN, municipal COUNCIL, NAKASARAOPET. 

58 Mad. 949 = 159 I.C. 372 = 8 R M. 496 = 41 L.W 
170 = 1935 M.W.N. 116 = A. I.R. 1936 Mad. 298(2) 
= 68ML.J. 162. 

S. 354(1) — Scope — Revision of assessment — No 

proper nett ficatt on — Validity of tax» 

S. 354 (1) only provides that clerical errors or mis* 
takes in respect of the name, residence, place of business 
Municipal council, Dindi- occupation of any person or in the description of any 


GUL V. Kajamani Ayyar. 6 I.R. (Mad.) 214 (1) = 
146I.C. 77 (1) = 34 Cr.L.J. 1158 (2) = 1933 Cr.O. 
561 (1) = A.I.R, 1933 Mad. 416. 

S. 313 — J nstiilltns^ machine untfiout Itcince — 


Nature of offence, 

The permbsiim to instal a flour mill gi anted to the 
petitioner was suspended by the Collector on 3-6 192Q 
and the petitioner v\as charged v\ith having disobeyed 
that order and run the inachinei y from 24-6-1929 to 
19-10-1929, not only under 250 and 313 but also 
under JSch. VIII and for tliis purpose the offence was 
.split into periods of a day. 

//cA/, the charge under .Scb. VIII was not sustain- j 
able in the absence of a previous conviction under 
S. 313 before 24-6-1929, that in such case the accused 


property or thing or in respect of the amount assessed, 
damaged oi charged, shall not be enough for impeach- 
ing any as.sessment or demand for taxes. But where 
the tax-payers were not, as requbed by the rules, in- 
formed that a revision of the assessment of their 
property had been completed and that they had an 
opportunity of coming forwaid and disputing it, the tax 
imposed without a complianro with the Act is clearly 
illegal and a suit is maintainal !e for a declaration to 
that effect {Reilly and Anantakrishna Ayyar, JJ.) 
Municipal Council, Ananihapur v, S. Vasu- 
ueva RAO. 65 Mad. 207 = 135 I.C. 311 = I.R. 1932 
Mad 71=1931 M.W N. 1097 - -34 L.W. 719 = A.I 
i B 1931 Mad. 808= 61 M L J. 642. 


-S. 354 (2)~‘7// substance and in effect, com- 

can be convicted in respect of the same machine for the —lAience fee Rate found to be ultra 

one act of installation only, that the theory of a daily i Jurisdiction of Court. 

offence W.IS entirely misconceived as also the splitting ^ compliance is one of the 

of a day. The pttitiuner c<nild only have been charged 1 but where the action of the Municipal Council in 
in one case for the full period within the knowledge of I licence fee.s at an exhorbitant rate is found to 

the complaint. {Jackson, J) SUBRAMaNYAM 7 ,. i 7'/ rcj, it follows that the provisions of the Act 

Emperor. 1931 M W.N 517 * i substance and in effect complied with 

S 321 c, ' JO ;/ rn. ! file jurisdiction of the Court to entertain 

vires /,% ^ ^ „ ^uit impeaching the assessment is removed. 19 M. 10; 

, 24 M. 205; 27 M. 547, Ref. {Cur and Bhashyam 



so assesjsed as substantially to contribute to the general I fRel 1931 M W N 1026fl028Vl 
revenues of tlio Municipality. Whether a feeknri« 

not unreasonable depends on the facts of P'.rh , ^ Sch. IV,Rr. 7 Quinquennial yt^nston-^ 

Where the fees charpecl by the Munrinal T- No proptr notification— Validity of assessment. 
respect of other die no exc Rs 3^ and ''' 

ordinarily ranged l.etween ks. 5 and R« 9 n i. t "Z a''-esstnent, the Chairman shall give 

processes as making fish oil burning hrJf'Lc public notice stating that revision petitions will be con- 

manure, etc., a fee of Rs. 100 for storing so InAffpn””^ affixed to the notice- 

^ onng so inoffensive board of the Municipal Office and also published in the 
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MAD. DT, MUNIOIF. ACT (1884), Sch. IV, E. 16. 

Municipality by beat of drum. It is the duty of the 
Chairman under this rule to issue a notification when he 
has completed his revision of the assessment books, 
which will give the tax-payers due notice that they have 
an opportunity of disputing the revised assessment. A | 
vague notice to the effect that the ‘ Council proposes to 1 
increase the taxes’^ is not a sufficient notice. When not I 
only the taxes were increased but the asse.ssments w'ere i 
made on a revised basis and a notification in the verna- | 
cular ^^hich left it in doubt as to what it was that was \ 
being done, whether it was the as.sessment of their pro- ! 
perty that was being levised, or a higher rate of tax | 
which was being calculated on the assessment fixed, is I 
materially defective and a tax based upon the new as- 
sessment is, therefore, illegal. {^Reilly afui Anaittha' 
krtshna Atyar, //.) MUNICIPAL COUNCIL, ANAN- 
THAPUR z/. S. Vasudeva Rao. 56 Mad. 207 = 136 
I.C. 311 = I.R. 1932 Mad. 71-1931 M W.N. 1097 = 
34 L W. 719 = A.I.R. 1931 Mad. 808 = 61 M.L J. 642. 
-Sch. IV, R. X^—^'OfJice: 

The office referred to in K. 16 is the office of a com- 
pany and the office must be something which falls within 
the category of an head office, principal office or branch 
office of a company. It is a different thing from a shop 
of the company. Where a company has its depot where 
it did nothing except distribute and sell goods which it 
produced as manufacturers elsewhere and no office work 
of the company in the proper sense is done there at all, 
the depot cannot be called an office. {Pandalai^ /.) 

Eastern distilleries and Sugar Factories, 
t.td. V, The Municipal Council, Nkgapatam. I. 
R. 1933 Mad. 416 = 144.1.0. 486 = 38 L.W. 226=A.L 
R. 1933 Mad. 496. 

-Sch. IV, R. 20 — Rei'isto//. 

The decision on a question whether a particular com- 
pany which carried on its business within the municipal I 
limits had or had not an ofiice within the meaning of | 
R. 16 is revisable. {Pamlalaty /.) EASTERN DISTIL- 
LERIES AND Sugar Factories, Ltd. v. The Muni- 
cipal Council, Negapatam. IR. 1933 Mad. 416 
= 144 I 0. 486 = 38 L.W. 226 = A.I.R. 1933 Mad. 496. 

-Sch. IV, R, 28 — “Final'’ — -Meaning of — Illegal 

a.sse.ssment — Juilsdiction of C'ourt. See MADRAS DIS- 
TRICT Municipalities act, S. 354. 68 M.L.J. 162. 

Sch. IV, Rr. 66 and 68 — Rc^opcNm^ of audits 

— V alidity of. 

The rules provide for one rccuiiing audit only, as the 
lesult of w’hich defaulters can be charged or surcharged. 
They do not provide for extraordinary audits or the 
re opening of audits when once they have been closed. 
The rule in Lngland is that if an act, which prescribes 
the holding of periodical audits, omits to give power to 
direct the holding of an extraordinary audit, an account 
which has been audited and closed at one of the periodi- 
cal audits cannot be re-opened. So an extraordinary 
audit of municipal accounts and a surcharge certificate 
based thereon are not valid. {IValler and Knshnan 
Pandalai, //.) TULASI RAM v. CHAIRMAN, MUNI- 
CIPAL COUNCIL, MaDURA. 55 Mad. 298 = 135 IC. 
462 = I.R. 1932 Mad. 132 = 34 L.W. 697 = 1931 M, 
W.N. 994=A.I.R. 1932 Mad. 90 = 62 M L J. 77. 
Sch. IV, R.. 61 — Extraordinary audit and sur- 
charge — Right of suit — Appeal to Government — EJei- 
tion. 

An extraordinary or supplemental audit not being one 
contemplated by the rules in Sch. IV a suit by the plain- 
tiff aggrieved by an order of surcharge based thereon 
is not affected by the remedies provided by those rules, 
even if those remedies be held to be substituted for the 
ordinary remedy by suit in cases governed by the rules. 


MADRAS ESTATES LAND ACT (1908), S. 3. 

For the same reason that the surcharge is not governed 
by the rules, the fact that the plaintiff appealed to 
Government would not constitute an election on his part 
and disable him from seeking relief in the Courts. 
(PVal/cr and /frishnan Pandatai^ //.) TuLASi RaM 
ZL Chairman, Municipal Council, Madura. 66 
Mad. 298 = 135 1 0. 452= I.R. 1932 Mad. 132 = 34 L. 
W. 697 = 1931 M. W.N. 994 = A.I.R. 1932 Mad. 90 = 
62 M.L.J. 77. 

Sch. Vlll^/nstatling machine without licence 

— Daily fine — Imprcpruty. 

The permission to instal a flour mill granted to the 
i petitioner was suspended by the Collector on 3-6-1929 
I and the petitioner was charged with having disobeyed 
I that order and run the machinery from 24-6-1929 to 
j 19-10-1929, not only under Ss. 250 and 313 but also 
under Sch. VIII and for this purpose the offence w'as 
1 split inti) peiiods of a day. 

I Held, the charge under Sch. VIII was not sustainable 
in the absence of a previous conviction under S. 313 
before 24-6-1922, that in such case the accused can be 
coiivicted in respect of the same machine for the one 
act of installation only, that the theory of a daily offence 
was entirely misconceived as also the splitting of a day. 
The petitioner could only have been charged in one 
case for the full period within the knowledge of the 
complaint. {Jackson, J.) SlJBRAMANYAM v. EM- 
PEROR. 1931 M.W.N. 517. 

(V OF 1920)— ELECTION RULES -R. 4 of 

Rules for election of chairman and vice-chairman of 
I Municipal Councils — Declaration of result of polls — 

I Certiorari. Sec S. 12 AND R. 4 infra. A.I.R. 1931 
Mad. 122=60 M.L.J. 260 

ELECTION RULBS-R. 7 {2)-^ Reject ion of 

nomination paper — Application for certiorari — Sustain- 
ability. 

The Election Officer has exclusive jurisdiction to 
examine the nomination papers and scrutinise them and 
listen to objections and then to decide whether the nomi- 
nations papers should be received or rejected. Where 
he so rejected the High Court cannot interfere by cer- 
tiorari even if the Officer acted wrongly. The remedy 
in such a case is by an election petition. {Beasley, C.J. 
and Corniih, J.) GOVINDASWAMI PiLLAI v. RaMA- 
LINGASWAMI. I.R. 1932 Mad. 466 = 137 I.C. 868 = 
1932M.W.N 61 =36 L.W. 360-= A.I.R. 1932 Mad. 
321 = 62 M.L J. 644. 

I R. 11 (2) — Rules for the Conduct of Inquiries 

\ and Decision of Disputes relating to elections R. 11 ( 2 ) 

I — Exercise of discretion by Commissioner — Interference. 
Where the Election Commissioner holds an election to 
be void and declares the person who got the next 
highest number of votes to be duly elected, his order is 
; valid, even though the effect of the order may be to dis- 
enfranchise a large number ot voters who had voted in 
ignorance of the disqualification of the candidate whose 
election has been set aside. Propriety of ordering fresh 
election in such cases pointed out. {Baidsivell, J.) 
SHANMUGA MUDALIAR 7 >. SUBBARAYA MUDALIAR. 

I 140 I.C. 540 = I.R. 1933 Mad. 21 = 37 L.W. 162 = A. 
i I.R 1933 Mad. 133 (2) = 63 M.L.J. 932. 

MADRAS ESTATES LAND ACT (I OF 1908)— 

Collector exercising revisional jurisciiciion under — 
Revision by High Court. See C.P. CODE, S 115 — SUB- 
ORDINATE COURT. 68 M.L.J. 441. 

— -Ss. 3 and 6 — Grant of land for maintenance — 
Land recorded as ryoti in 1913 and cultivated by tenants 
admitted by grantee — Occupancy rights, if acquired. 
The suit land formed part of a maintenance grant 
made by the late Raja of Pithapuram in favour of his- 
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MADRAS ESTATES LAND ACT (1908), S. 3. 

adopted son. Prior to the grant It was private land but 
in the record ot rights of 1913 it was treated as ryoli 
land With the adopted son as the laiidhoiiler and two 
tenants as his ryots. The bailding whicli it contained 
fell down and the whole area was being cullivaied with 
dry crops by the tenants. 

Held, 0) that the land icmained ryott land through 
out for the purpose of the Estates Land Act although it 
was temporarily devoted to a purpn^rc more characteristic 
of piivateland ; («/) that tlie owner of a life-estate was 
a “landholder'' within the Act \ that on a proper con- 
siiuction of the grant made in favour ot the adopted son, 
a life-e.^tale and not reinely a light of residence had 
been granted lo him and as he wa^i the landlord within 
the meaning of the Act, the tenants admitted by him 
acqiiii ed a permanent right of occupancy. i^CiiyiitHven 
and Sutuiaram Ckttty^ J J .) MAHARAJA 01* Pl'I HA- 
PURAM Vknkata Mahipai'hi. I.R. 1933 Mad. 
246 (2; = 142 I.C. 744=A.I.R. 1933 Mad. 462. 

-S. 3(1) — A^nnili ural purposes" — Meautne: — 

Person holdut^ ryoti laud for casual tua plantation — 
Suit by landloid to yi\ov£r possession and damai^es — 
Ju) isdiction of Civil Coiti'f. 

A person who hoki.s ro>ti land in an “estate” for the 
pu^po^e of casuarina plantation docs not hoTi it “for 
puipose of agriculture” and is therefoie not a lyot j 
within the meaning of the Madras Estates Land Act 
and a suit biought by thv" landlord against him to j 
recover possession of the land and for damages can be 
entertained by the (.'ivil Court. Meaning of the expres- 
sion “agiicultural pm poses*' rliscus.‘«ecl. 

Per AV/Z/p, /. — “Agriculture” cannot be defined by 
the naluie of the pioducts cultivated but .should be 
defined lathei by the circumstances in which the culti- 
vation is carried on, {Petlly and Amintakiishna 
Aiyac, JJ.) ChaNDRASEKARA HhAUATI SWAMl- 
GAL 7/. DUKAISWAIMY Naiuu. 54 Mad 900 -IB. 
193lMad. 794-134 1.0. 42-34 LW. 185-A.I.B. 
1931 Mad. 659 -61 M.L.J. 648. 

S. 3 (2)- Pur den of pi oof, 

Whqre evident e is inconcbisive as to whether the 
inam grant conveyed the kudivaram right or not, the 
burden of jnoof that the inam is an estate within the 
Act Is on the defendant because the terms of S. 9, C, P. 
Code, lay down a generid rule in favour of the jurisdic- 
tion of the Civil Court, and the burden of pi oof is on 
the party who maintains an exception to the general 
rule. 39 Mad. 21, Rcl. on. {ford Thaukertonf) RA- . 
MAYYA 7C Lakshminarayana. 61 LA. 177-57 
Mad. 443-38 C.W.N. 669-1934 M.W N. 386 -- 
59 0 L. J. 434 - 1934 A L J. 402 - 6 R.P. 0. 117 -= 148 
IC 327- 3 A.W.B. 566-11 O.WN. 468---39 L.W. 
329 = A.I.R. 1934 P.O. 84= 67 M.L.J. 1 (P.C.). 

— — - 3 ^ 3 f2) (e) — F^tatc — Mokhasa — Vizagapatam 
District, 

W here in the inam fair register of the village of 
Narava, Naiava was mentionf d as a .Mokhasa village 
and that its value was included in the assets upon which 
the Zamituiai’s pti>hkush was .settled and it also appear- 
ed that the village was registered under the head of 
jeioyati in the sand-i-milkiyat istimrar granted to the 
Zamindar it was heM that the village was an estate 
within the meaning of the section, especially having re- 
gard to the nding that whoa it is proved that the income 
or revenue of the village is iiu hided in the permanent 
settlement pnma facte that makes it an estate. The 
word "Mokhasa” implies a service tenure and falls within 
the W’ords a village held on permanent under- tenure. To 
constitute an under-tenure it Is not necessary there 
should be rent-payable in cash or in kind. Service 


MADRAS ESTATBS LAND ACT (1908), S. 3. 

would be rent for such a purpose. {Anantakrishna 
Atyar and Cornish, JJ.) NaRAYANASWAMI BaHaDUR 
V, Boda Thammayya. 1930 M.W.N. 945. 

s. 3 ( 5 ) — '' Land-holdeC — Usufructuary mart- 

Sajree or person in adverse possession for over l2 years 
under invalid tnorty[agc, 

.\ usutructuary mortgagee in possession of an estate 
under a valid mortgage or a person in adveise posses- 
sion for over 12 years under an invalid mortgage is en- 
titled to collect tile rents and to be recognized as land- 
lord under S, 3 (5), Madias Estates Land Act. {IValsh 
and Vaiadachartar, JJ.) VaIXACHAMI PlLLAl v. 
'rtllRUVAVOOR Uevasthanam. 156 I.C. 222=7 B. 

M. 660 = A.I.R. 1935 Mad. 452. 

Ss. 3 (10) and 185 — Private land— Proof — 

Land dtsertbed as '*^eri’* and jeroiti"— Preuiinption 
as to land not being private land — If rebutted. 

The plaintiff sued for a declaration that certain lands 
comjirired in his estate were “private Ian Is*^ within the 
inearring of S 3 (10) of the Aut. The plaindff relied 
on cei tain documen's which referred to tire lands as 
“.seri“ w'hite the defcmlants relied on certain other docu- 
ments wherein the lands were desciibed as 

Held, that the rlescription of the land as “^cri” w’as 
not buliicient to^rebut lire prebUin]ilion nruler the law that 
the land was not private laml. Meaning of the words 
*‘beii" and ‘ jeroiti'" discus.icd. 39 Mad. 341; 27 M.L.J. 
7l8; 31 M.L.J 214; A. I. R 1928 Mad. 58 and A.l.K. 
1928 Mad. {Ikaslcy, C.J.and Cornish, J.) 

APPA RAO V. Sreekamareddi Sanyasayya. 167 
IC. 988 = 8 R.M. 186 = 1935 M.W.N 847^-^42 L.W. 
29 =A.IR. 1935 Mad. 583 = 69 M.L.J. 25. 

S. 3 (11) (a} — ''Payable by a ryot as such ''' — 

Afeining of. 

Fees charged over and above the rent for the costs of 
collecting rent aiul not shown in the rei'ord of-rights or 
in any patta issued by the landlord or, by the lauicl Settle- 
ment Otlicer cannot lie deemed to be rent under S. 3 (ii) 
(a) of the Estates Land Ai.t and hence cannot be re- 
covcre<l by reason of S. 143 of the Act, such fees to be 
“rent" must be payable not merely with the rent and by 
the ryot, but by the ryot as such, i.e,, it must be payable 
by him an incident of his holding; and it mii«t further 
be payable by him to the landlord Ijeforc the landlord 
can claim it. A charge for collecting rent cannot be 
regarded as a payment payable by the tenant as tenant. 
{Stoi/e and Pand rung /\ow, JJ.) BaSUDEV.A DOSS v, 
RAZA IIARISCHAND ARAN JaGADDEVA GaUU. 59 
Mad. 408 = 1591.0. 1092=8R.M. 601=1935 M.W. 

N. 1259 = 42L.W.851 = A.IR. 1936 Mad. 126=69 
ML J. 917. 

S. 3 (11) (b )^ — Scope — Income from fishery — 

Exemption fiom assessment to income tax. 

S. 3 (11) (/;) merely extends the procedure prescribed 
in the Act for the recovery of arrears of land icnt to the 
reciivery of sums payable by a ryot mi account of 
fishery rents. It does not enable the Zamindar to an 
exemption of such income from as'^essment to income- 
tax, {P>’asley, C.J., AnantakriOina Iyer and Cornish, 
J J.) COMMISSIONER OF INCOME TAX, MAPRAS V. 

Sevuga Pandia Thevar. 140 I C. 450 = 56 Mad. 
251 = I R. 1933 Mad. 1 = 1932 M.W.N. 1207 = 36 L. 
W. 719 = ALB. 1932 Mad. 757 = 63 M.L.J. 634 
(SB.). 

S. 3 (16) (a ) — T ank bed — Portions temporarily 

hronstht under cultivation — Effect, 

Where certain plots of land in the higher portion of a 
tank-bed situated in a zandndaii were submerged in 
normal times after rainfall every year but were brought 
under cultivation in other seasons. 
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Hcld^\.\\^X the lands did not cea^e to be tank -bed | 
merely because cultivation was so earned on. 

HeU^ futther^ that the lands did not become ‘ryoti' by 
reason of their assignment by the landholder for pur- 
poses of cultivation. A certain land cannot at the same 
time be both tank-bed and ryoti. i^Rumesaniy O.C.J, 
and Venkata^ubha Kao. J ') MEKRALLI AM BALA M if. 

Shunmugha Rajkswara Skthupathi. 57 Mad 
693-=193iM.W.N'.574=151 10. 831-7R.M. 137=- 
39 L.W. 334-A.I.R. 1931 Mad. 221 = 66 M.L.J. 
338. 

S. 3(16)(c) — S^y VI ce it' nit re — T cna nt r hjl dt ng 

under grantee qnistit on of occupancy rights. 

Where a village is granted on service letiuie and the 
grantee lets tenants into possession of the land after the 
passing of the Kstates Land Act, though the grantee is a 
landholder and the land is an estate, the tenants do not 
acquiic occupancy rights under S. 6 (1) because the land 
is excluded from ryoti land under S. 3 (16) (^). 46 M L. 
J. 5l5, Cons {Waller and Jacks Jf^ SaDA- 
siVAKAYUDU z/. Venkataswamf. IK 1932 Mad. 
401(2)-137I.C. 496-35 L.W. 366-A.I.R. 1932 
Mad. 289- 62 M.L.J. 598. 

S. 4 — Pada Nazir. 

The Zamindar is entitled to collect Pada Nazir as rent. 
{^Sundaram Chetty, J.) RajaH ok KaMNaD e'. KUP- 
PAMMAL. 131 IC. 121 (2)- 1930 M W.N. 1235- 
A.I.R. 1931 Mad. 206. 

S, 4 — Kent — Right to — Lund alUu'cd to he 

fallow. 

The claim for rent by the landlord in respect of lands 
allowed to lie falhjw is not sustainable in view of the 
ruling of the Privy Council in Rajah of Ramnad v. 
Mangalam. {Sundaiain Chetty, J.) RaJAH OF 
Ramnad Kuppa.mmal. 131 I C. 121 (2) = 1930 
M.W.N. 1235 =A.I R. 1931 Mad. 206. 

S. Sfiit lor rent — Plea of lauds left waste 

due to causes beyond control of ryots --Burden of proof. 

Where in a suit for rent, the tenants plead that by 
custom they were not liable for rent for lands left waste 
due to causes beyond their control, the buiden is on the 
ryots to prove the circumstances under which the lands 
could not be cultivated. 7 \. W. 47, Rel. on. (Jackwn 
and ^y/ocketi, JJ.) KaJA OK Ramnad z/, PkRUMal 
MOOPAN. 1411.0. 29 =I.R. 1933 Mad. 66 — 36L. 
W. 795= A.I R. 1933 Mad, 101 - 63 M.L J. 884. 

S. 5 — Scope — Suit for contribution by a ryot 

against kis co »hartr. 

S. 5 declares in effect that subject to any right of 
Government, the rent of r>oti land shall be a first charge 
on the holding and on the produce of the holding or any 
part thereof. Tnat is a ( harge created for the benefit 
of the landholder and applies to rent only so long as it 
is due to him in that chaiacter. Where the claim is not 
for rent but for contribution by a ryot against his co- 
sharer though the claim arises from the formei’s pay- 
ment of rent which the latter was bound to pay, S. 5 
has no application. {Waller and Krishnan Pandalaiy 
y/.) Vykaperumal Mddaliar v. Alagappa 
Maniagarar. 65 Mad. 468 = 34 LW, 889 = 135 
IC 609- 1931 M W.N 1197-IR 1932 Mad. 177 
= A.I R. 1932 Mad 189 = 62 M L.J. 31. 

[R. 34 P.L.R. 28(30) ] 

S.6(l)- Service tenure — Tenants holdingitndcr 

grantee — Acquisition of occupancy rights. 

Where a village is granted on service tenme and the 
grantee lets tenants into possession of the land after the 
passing of the Estates Land Act, though the grantee is 
a landholder and the land is an estate, the tenants do 
not acquire occupancy rights under S. 6(1), because the 
land is excluded from ryoti land under S. 3 (16) (r). 46 

Q. D.— 11—109 


MADRAS ESTATES LAND ACT (1908), 3. 18. 

M.L.J. 5l5, Cons. {Waller and Jackson., JJf) 
Sauamvarayudu V. Venkatasvvami. I.R. 1932 
Mad 40H.2; = 137IO. 496 = 35 L.W. 356 = A,I.B. 

I 1932 Mad. 289=62 M.L.J. 598. 

! Ss. 7 and 11 — Stones and boulders — Right of 

raiyat to remove. 

Land not being defined in the Act, must be taken in 
its ordinary sense of iiie solid part of the earth’s surface 
as opposed to water; rui.k is in this sense just as much 
land as sand or earth aie. The z imiiidar cannot there- 
foie interfere with .i raiy.it if he clears the stones and 
bouldets away fiom his land. All that Zamindar can 
legitimately demand is hi;> cu^tomaiy fte, if any, fur the 
removal of the stones and Compensation for such 
damage as may accrue, in ca e the stones aie removed 
without his permission. The question, only assumes a 
new .ispect it the laiyal pioi-eeds to quaiiy a stone of 
recognized commercial value. In that case the zamindar 
can reseive his mining rights under S. 7. {Jackuni^ J ) 
Akulananda Nadar z/. Janaki Uai Aimmal. 150 
I.O. 649 = 7 R.M. 23 = A.I.R. 1933 Mad 625. 

S 12 — Reservation of rights under' — Contract — 

I Permutation. 

I Under S. 12 the leservation of the right is effected by 
j foice of custom or by a definite contract to ie>eive it. 
j In the latter case, unless the contract states that the 
I reservation is in perpetuity it niu->t cease with the cease- 
; ing of the contract. {^Wallace, J.) VaLLAYYA v, 
Rommadkvaka Satyanarayan a Varapra.sada 
Kao. I R. 1932 Mad. 818 = 140 1.0. 92-A.I.E. 
1932 Mad 654. 

S. 13 (3) — Apphidbility — Dry land held on crop- 

war system — Tenants digging wells and raising wet 
j crop a — LandloicVs rights to charge W'-d rates, 

S. l3 (3) applies also to lands held by ryots on the 
cropwar system. Such lands are not excluded from the 
opetcUion of the geneial rule laid down therein. So in 
the case of such lands, where the tenants dig up newr 
wells in the fields and raise wet crops with the water 
therefrom, the landlord is not entitled to charge wet 
rales for the crops so raised, which are admittedly 
higher than the dry rates otherwise chargeable. 
{Madhuvan Natr, J ) AdiNARAYAN A.SWAMI v. RaJA 
.Sir AnnaMalai Chettiar. 159 I.O. 779-8 R M. 
547 = 42 L.W. 863 = 69 M.L.J. 719. 

S. 13 (3) — Irriprovcrnenl— P'rint trees — Cocoanut 

plantatian before and after Act — Right of landholder 
to enhance rent. 

'I'he ryots of a certain village had since 1881 been 
paying a specially higli rate on the dry lands held by 
them if they had grown cocoanuts thereon and they had 
also during that period signed rrtiukilikns agreeing to pay 
accoriling to ihe vill.ige riwaz if they should grow 
cocoanuts ern dry land. There w'ere also other pnttahs 
going Iiac'k to the year 1868 wherein a similar clause 
appealed but a patia of the year 1868 was silent on the 
pi/int and in several of those eai Her puttas there was a 
provision that the ryot should not plant cocoanut trees 
without the proprietor’s permission. The evidence show, 
eil that the ryots had been r< quireil to pay the same rates 
for die period liefore the cocoanut tiees came to bearing 
as after that date. There was also no proof of admis- 
vion of ryots to the lands after the practice of paying 
higher rent for cocoanut plantathm came into force. The 
suit was instituted to enforce the landholder’s right to 
charge the higher rate in respect of cocoanut trees plant- 
ed before and after the passing of the Madras Estates 
Land Act. 

Heldt that a cocoanut tree is a fruit tree and the 
plantation of cocoanut trees an improvement w'ithin the 
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meaning of the Madias Estates Land Act, and the land- 
holder was by reason of S. 13 (3) of the Act not entitled 
to claim any enhancement in respect of trees planted 
after the Act came into force. 50 M. 482. Diss. From. 

Held ^ further^ that in respect of the trees planted 
before the Act took effect, the plaintiff had not succeeded 
in proving a contract for payment of the enhanced rent | 
and the claim was consequently not sustainable. {Retlly \ 
and Anaiitaknshna Ayyar, JJ') liOMMADRVARA j 
CHAYADtVAMMA BAHADUR v. VENKATASWAMY. j 

IR. 1932 Mad. 481-138 1 C. 40-1932M.WN. 
264 - 35 L.W.498-A.I.R. 1932 Mad. 343-62 M.L. | 
J. 511. 

S. 13 (3) — '' Impr'ovement at the sole expense of 

the tenanf — IVells sunk by tenants tn patta lands. 

Where a well is dug in poiamboke land by the tenant, 
the landholder, by handing over that area to the tenant, 
may be deemed to have contributed to the cost of the 
w'ell. But where a w’ell is sunk in patta land by the 
tenant without any monetary assistance from the land- 
lord, the prospective loss of rent on the area of the site 
covered by the well cannot be deemed as a contribution 
by the landholder for he is nevertheless free to charge 
rent at the prevailing rates for that area aLo. i^Sun- I 
daram Chetty, J.) ANNAMaLAI Chettiar v. Sri 
RAMA Nara.simhulu Naidu. I.R. 1933 Mad 86 
(2)-14l IC. 148-1932 M.W.N. 1328 = 37 L.W. | 
164- A.r.R. 1933 Mad. 257-64 M.L.J. 18. i 

[Rel.69 ML.J. 7l9(72l).l ! 

S. 13 (3)— Improvement — Vanpayir rate — IVells ' 

dug long ago. \ 

Where it was found that the w’ells were dug long ago | 
and that the llanpaytr was being levied for over a | 
century, the Zamindar’s claim for Vanpayir is not affect- i 
ed by S. 13 (3) of the Act. {Sundaram Chetty^ J.') \ 
Rajah op Uamnadz/. Kuppammal. 131 I.C. 121 i 
(2) - 1930 M. W.N. 1235 - A.I.R. 1931 Mad. 206. | 

S. 20 — Ryot I land — Tank bed — Portions let out 

for eultivatton — Effect. 

Where certain plots of land in the higher portion of a 
tank-bed situated in a Zamindaii w^ere submeigtd in 
normal times after rain-fall ever}' year but were brought 
under cultivation in othei seasons, 

Held,^ that the lands did not cease to be tank-bed 
merely because cultivation w'as so carried on, 

Hehf further^ that the lands did not become ‘ryoti’ by 
reason of their assignment by the landholder for pur- 
poses of cultivation. A certain land cannot at the same 
time be both tank-bed and x'^oW. {^R am esam^O.C ,J. 
and Venkatasubba Rao, /.) MeERALLI AMBALAM v. 

Shanmugh^ Raje.swar\ Sethupathi. 57 Mad. 
593 = 1934 M.W.N. 674 = 161 1.O. 831=7 RM. 137- 
39 LW. 334- A.I.R. 1934 Mad. 221-66 M.L.J. 
338. 

Ss. 24 and 30 — .igreement to pay enhanced rent 
by tenant — Enfoiu cabtlity. 

Rent can be enhanced only as provided in the Act. 
Ilente the landlord cannot enhance it without a suit 
and independently of the Act by agreement with his 
tenant. And such an agreement by the tenant to pay 
enebanred rent is not enforceable. (Venkatasubba Rao, 
J.) APPALANAKASIAH CHETtY V. Chiitavadu. 40 I 

L.W. 29 1934 MW N. 628-1511.0. 964 - 7R.M. ' 
169 - A I^. 1934 Mad. 454-67 M.L.J. 199. | 

24 Enhancement — Provisional Commutation 
—Subsequent collection of part of rent in kind— Vali- 
dity. 

Where as an act of grace, the Collector originally 
commuted the rent in kind into cash payment as a pio- 
visional measure, the subsequent collection of a portion 
of the rent in kind is not an enhancement of the rent. i 


(Sundaram Chetty, J.) SeeNIA Pii.LAI v. TaLUQ 
I Board OF Sermadevi. 1311.0. 124=1930 M.W. 
N. 1228 = 33 L.W. 70 -A.I.R. 1931 Mad. 200. 

Ss. 24 and 30 — Mandatory pr(n<tstons — Enhance- 
ment of rent — Agreement between landlord and tenant 
— Enforceability. 

S. 24 is absolute and peremptory. The landholder 
cannot, independently of the Act and without a suit 
under B. 30, enhance the rent by agreement w’ith his 
tenant and it is open to the latter, in proceedings insti- 
tuted by the landholder under S. 112 to contest the land- 
lord's right of sale on the ground that a poition of the 
arrear claimed was rent so enhanced, though a pattah 
and muchilika had been exchanged between the parties. 
(Jatkson and Mockett, JJ.') RaGHUNATHA DeSI KA- 
CHARiAR V . Rangaswami Pillai. 66 Mad. 300-1. 
R 1932 Mad. 797-139 I C. 833 = 36 L W. 679 = 
1932 M.W.N. 1067 = A.I.R. 1932 Mad. 729-63 M. 
L J. 675. 

Ss. 24 and 30— Scope — Landlord's claim to 

additional rent on ground of increase tn production 
oiving to better irrigation facilities — When sustainable 
— Procedure. 

Under the provisions of Ss. 24 and 30 of the Estates 
Act, no enhancement of rent can be claimed by the land- 
lord except under the special piovisions enacted in that 
respect: if he wishes to enhance the rent he must do so 
by filing a suit before the Collector. A claim to addi- 
tional rent on the ground that the land has become more 
productive by reason of better irrigation facilities afford- 
ed by the landlord — it being alleged that the tenant 
raised wet ciop on dry land and a second crop on wet 
land by the use of the landlord's water— amounts to an 
enhancement, having regard to the implications of S. 30 
of the Act. Such a claim to enhanced rent cannot be- 
hustained unless the prescribed procedure is follow'ed. 
(Raffle sam and Venkatasubba Rao. J J.) SuNDARAM 
Pillai Karuapayee Ammal. 59 Mad. 5-160 
I.C. 1015- 8 RM. 743-42L.W. 771 -A.I.R. 1936* 
Mad. 1073-69 M.L.J. 48. 

S. 26 — Applicability — Lease of waste lands for 

thirty yiars — Permanent lease by lessee — Execution 
\ against original lessee — Sale of lessee* s ri ghts^ Demand 
by purchaser of normal rate — Refusal by lessee. 

\ A person took a lease of waste lands for a period of 
i thirty years under a deed providing that so far as the 
! waste lands in the village were concerned he might give 
I Cowles in any way he pleased during the period of lease 
I after w'hich the land would be liable to pay half waram. 

I He made a permanent lease of the suit lands in favour 
> of defendants, though he had no right to give lease for 
I a period extending beyond the period of his own lease. 

J But afterw’ords he obtained a permanent lease and 
sometime later, and his rights in them were sold in exe- 
j cution of a decree and purchased by the plaintiff. The 
i plaintiff after waiting up to the termination of the 
1 period of thirty years from the date of the first lease 
1 demanded of the defendant rent of the normal rate which 
land.s of similar quality would be liable to pay. The 
defendant refused on the strength of the prior lease in 
his favour. 

Held^ S. 26 did not help the defendant; the lease 
granted to him in contravention of the provision in the 
first lea.se was not bona fide and so S. 11 of the Rent 
Recovery Act was also of no avail. (Ramesam^ /,) 
Chidambaram Chettiar v. Chokkalingam naic- 
KAN. I.R. 1931Mad. 466 = 1311.0. 2-1931 M.W. 
N. 649-34 L.W. 394 -A.I.R. 1931 Mad. 671 = 61 
M.L.J. 52. 

S. 23— 'Period: 
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The word ‘period’ refers to a section of time and can- 
not cover a case of perpetuity ; so the section applies 
only to leases for certain periods and not perpetual 
leases. ^Ramesam, yj CHIDAMBARAM CHETTIAR r/. 
CHOKKALINGAM NAICKAN. I.R. 1931 Mad. 466 = 
131 1.0. 2=1931 M.W N. 649 = 34 L.W. 394=A.IE. 
1931 Mad. 571-61 M.L.J. 62. 

S. 26 — Premium j loan or other valuable consi- 
der ati oiP — Meant ng. 

The premium, loan or other consideration must be 
something other than the rent reserved by the lease and 
the rent itself cannot be regarded as Mich valuable con- 
sideration on the ground that nothing was being derived 
from the land previously. {Kamesam, /.) CHIDAM- 
BARAM CHETTIAR CHOKKALINGAM NAICKAN. I. 

R. 1931 Mad. 466 = 131 I.C. 2 = 1931 M.W.N. 649= i 
34 L.W.394=A.I R. 1931 Mad. 671 = 61 M L.J. 52. 

— — S. 26 — Scope. 

The first clause which refers to clearing and bringing 
waste land in the estate into cultivation is not retros- 
pective in its Operation. {^Ramesani, y.) CHIDAM- 
BARAM CHETTIAR V. CHOKKALINGAM NAICKAN. 
I.R, 1931 Mad. 466 = 131 IC. 2= 1931 M.W.N. 649 = 
34 L.W. 394-=A.I.R. 1931 Mad. 671=61 M.L.J. 52. 

S. 26 (3) — ^^Ryot'* — Meaning of — Tenant at-wtll 

in possession before grant y tf included in the term. 

The term “lyot*' in S. 26(3) is not confined to a ryot 
under the Estates Land Act to whom occupancy rights 
have been granted ; it includes the former tenants of the 
land who were in possession before the date of the grant 
paying rent under a contract enforceable at law. Where 
the agreement by the prior tenants to pay rent is not 
shown to be bad in law or prohibited by it, the rate of 
rents which they agreed to pay must, in the absence of 
any faisal rate, be considered to bo a lawful rate. 7 L. 
W, 376, Dist. {Beasley y C. J, and Batdswelly Jf) 
Ventatarayanim Garu V. The Maharaja of 
PiTTAPURAM. 56 Mad 486 -- I.R. 1933 Mad. 313 = 
143 I.O. 608 = 1933 M W N. 258 = 37 L.W. 496 = A. 
I.R. 1933 Mad. 427 = 64 M L.J. 503. 

[D. 1934 Mad. I60(l6l).] 

S. SO — Applicability — Landlord's claim to 

charge for water — Maintainability, 

Tile landloid’s right to rent under the Estates Land 
Act must be determined ‘solely with reference to the 
sections of the Act. The Act contains no provisions to 
the effect that a charge or cess is payable for the use of 
the landlord’s water. If he desires to enhance the rent, 
he must bring himself within the terms of S. 30 of the 
Act. The bare fact that his water has been used is not 
mentioned in that section as a ground justifying en- 
hancement. Granting that his water has been used he 
must, under 8. 30 read with 8, 3 {iz/^y show that the 
productive power of the land has increased by some 
positive “improvement’^ effect by his agency or at his 
expense ; he can make good his claim only by showing a 
direct conviction between the water <o used and the im- 
provement he has effected. “Rent” under the Act, no 
doubt, includes whatever is payable on account of the 
use and enjoyment and water supplied or taken for cul- 
tivation of land. But the water must be “supplied” or 
“taken.” It is not sufficient to show that some water 
which the landlord could not prevent from overflowing 
or the tenant had no option of refusing W'as used by the 
tenant. {Ramesam and Venkatasuhba Raoy J/.') SUN- 
DARAM PiLLAI v. Karuppayee Ammal. 59 Mad. 6 
= 1601.0. 1015 = 8 R.M. 743 = 42 L.W. 771 = A.I.R. 
1935 Mad. 1073 = 69 M.L.J. 48. 

Ss. 30 & 27 — Enhancement of rent — Agreement 

between landlord and tenant — Effect, See Madras 


MADRAS ESTATES LAND ACT (1908), S. 66. 

Restates Land act, 8s. 24 and 30. A.I.R. 1932 
Mad 729 = 63 M.L.J. 675. 

S. 42(2) — Application under tn suit for rent 

after framing of issues — piwer of CoUtetor to vary 
j rent for period prior to application. 

An application filed under S. 42 (2) after issues have 
be»^n joined in a suit for rent cannot have the effect of 
validly altering the rent for the pievious years for which 
rent is claimed in the suit itself. S. 42 (2) does not con- 
template that such an application to the Collector 
should have the effeLt of nullif>ing the basis of the con- 
tractual relationship between the parties for a period 
prior to the filing of the application, {ll^adswortky J.) 
Krishnamaraju r. Vknkatapathiraju. 169 1.0. 
594 = 8 R.M. 519 - 1936 M.W N. 1204 - 43 L.W. 206 
= A.I.R. 1936 Mad. 10 = 69 M L J. 809. 

Ss. 45, 163, 211 and Sch. B, Art. 7— Applica- 
tion under — Limitation. 

The date of occupation mentioned in Art. 7, Sch. 13 to 
the Act is the date on which the unauthorized occupa- 
tion began. If the unauthoiized occupation began more 
than a year befoie the date of the application under 
S. 45, the bar of limitation under Art. 7 cannot be got 
over. In order to inteipret Art. 7, Part B, in the 
schedule to the Act, S. 23, Limitation Act, cannot be 
invoked in aid. No doubt S. 211 overrides the general 
provisions of the Limitation Act in S. 29 and it may be 
pos.sibIe m a •suitable case to apply the principle of S. 23, 
Limitation Act, but in an application under 8. 45, when 
the (late of occupation mentioned in Art, 7 has to be 
understood only as the date on which the occupation was 
begun. S. 23, Limitation Act, can be of no avail. If the 
application under S.45 is not promptly made within 
one year from the date of the first occupation, this parti- 
cular remedy cannot be had by the landholder and he 
has only to sue the occupant under S. 163 for possession 
of the land treating him as a tiespasser. {Sundaram 
Chettyyj:) Venkatadri Appa Kao v. Chakra- 
pan i Rao. 6 I.R. (Mad.) 30 = 144 I.O. 963 = 1933 
M.W.N. 1230 = 38 L.W. 214=A.LR. 1933 Mad, 521. 
S. 52 {D-Scope. 

8. 52 (1) only applies to cases of ryots with occupancy 
rights in an estate. {Pakenham iValshy /.) Kura- 
MAYYA V, Satyanarayana. I R. 1932 Mad. 613= 
138 1.0. 877 = 33 Or.L J. 704 (1) = 36L.W. 849 = 1932 
Cr.O. 828=A.I.R. 1932 Mad. 700. 

S. -‘Continuance of patta— Effect — Enhanced 

rent — Right of landlord to claim. 

The consequence of a valici patta continuing in force 
by reason of 8. 53 is only that the landholder cannot 
di-itrain on the ryot’s movables or .sell his holding ex- 
cept for the amount mentioned in the patta. Tho only 
effect of there being a patta so far as suits for rent are 
concerned is that except in special cases falling under 
Ss. 25, 30, 42 and 45 which require the order of the 
Collector for the determination of rent, the rent mention- 
ed in the patta will, under Ss. 27 and 28, be presumed 
to be the proper rent until the contrary is shown. It is 
consequently open to the landholder except in more ex- 
cepted cases to show even in the absence of fresh patta 
that he is legally entitled to a different amount or rate of 
rent from that mentioned in the old patta. {Waller and 
Krishtian Pandalaiy //) FOULKES v. KANDASWAMY 
PILLAI. 66 Mad. 994= 1932 M.W.N. 767= 142 1 0. 
99 = I.R. 1933 Mad. 191 = 37 L.W. 49 = A. LB. 1932 
Mad. 739= 63 M.L J. 949. 

— — Ss 66 and 146 — Subdivision of holding — Right 
of landlofd — Fair rent — Determination — Procedure. 

Under the Madras Estates Land Act the landlord has 
got the first right to subdivide the holding whenever 
there is a transfer of a portion. It is both a right and 
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a duty, the policy of the Act being that every holding 
should be liable to a fair and erjuitable rent. Even if 
the tenant shoiihl fail to file an application under S. 145 
of the Act within the prescribed period, the landlord 
does not acfjuirc a right to fix the rent arbitrarily and 
the proper rent can lie (kterminecl incidentally in a suit 
for patU under S. 55 of the Act. (^Rameuim and 
Cnrf!^fnren, JJ.) VRNKATAR AMAYYA ?/, MavIARAJA 
OF PIT’] afuKAAT 152 1.0.712 = 1934 M.W.N. 881 = 
7 RM. 279 = 40 L.W.296-A.LR. 1934 Mad. 601 = 
67 M.L. J. 407. 

— — S 59 R'itahli^hed 

The expression “established us.itre** is not synony- 
mous with eustoin A usage need not po-se^s the <-*11116 
degree of antiquity as a nistom. The usage referred to 
in the section is not that of the entire estate, but of the 
particular holding with reference to which the question 
arises. {Vcnkatasubha R.io, /.) RaJARAM MfHTA 7 a 
NaRayanaswami NAimi. 55 Mad. 169 = 135 I.C. 32 
= I.R. 1932 Mad 64-= 34 L.W. 276 1931 M.W.N. 
807 = A.I.R. 1931 Mad. 723 = 61 M L J. 357 

Ss 61 and 187 (2) — Appltcalnhly — Pro note in 
hen of rent — Suit on — Nat it re. 

Ss. 61 and 187, (2) Madras Estates Land Act, only 
apply if .1 suit is lirought directly on the liability of the 
raiyat to pay rent But where the r.iiyat, in lieu a 
arrears of rent plus interest thereon executes a nroniis- 
sory note in favour of the Zmiindar, tho-(i sections he 
no application and the income by way of interest earin d 
by the Zarnindar is not agricultural income .md is there- 
fore taxable under the income-tax Act. {Peidey, C. /. 
Ramesam ami Corm^h, JJf) Commission KR OF 

Income-tax, Madras ?>. Inugenti Rajacopaia 
Venkata Nar.asimha. 65 Mad. 83o = IR 1932 
Mad. 543 (1) = 138 I.C. 289 (1)=36 3‘4,W. 17=A,LR, 
1932 Mad. 436 = 63 M L J. 20 (SB.). 

"’S. 75 — Collector deciding rent payable in cash — 
Question whether rent is payable in cash or kind is not 
res judicata. 

{Obiter) Althougli a f.kdlct'tor acting under S, 75 de- 
cides that the rent is p.iy.iblc in cash ami not in kind, the 
question is not res judicata in sub-icqiient proceeding-. 
32 I.C. 706, Foil. {Jackson, J.) Z AMIN DAK OF 
KHALUKOTE 2'. SiVAKAM BEVARTa PaTNAIK. 6 I 

B. (Mad.) 54 (2) = 145 I.C. 380- A.I.R. 1933 Mad.' 
231(1). 


^SS- 77 and 146 — Decree against transferring 

pattadar — Transfaee not reco ionised by landholder — 
Right of transferee to impeach sale. 

Unless the transferee has under S. 146 obtained lecog- 
nitum from the landholder, the latter is at liberty to 
deal with the tiansferring pattadar, as though the trans- 
fer had not taken place. The same piinciple applies 
where a claim adverse to the pattadar is pul forward and 
is still snb judtee in civil proceedings. So the real 
owner of a holding wno has not been lecognised by the 
landholder, cannot upset a rent sale under a decree 


obLiined by the landholder against the pattadar undei 
S. /7 of the Act on the ground that in separate civi 
proceedings they have e.stablished their title to the pro 
perty. {Curgenven, J.) Sam.SUVaVA RowthEr v 
Sayyad Muhammad Rowther. LB. 1933 Mad 
328 (2;- 143 IC. 741 =1933 M.W.N. 1226 = 37 L 
W. 633 = A.I.R. 1933 Mad. 496. 

- S. 77 -War a path village — Reverter to war an 
from money rent—Smt for rent— Fresh patta, if neces 
sary. 


Where in a warapath village the landlord reverted to 
waram in spite of cash rent being specified in old 
pattahs and sued to recover the waram rents, 


MADBAS ESTATES LAND ACT (1908), S. 112. 

Ileld^ that the suit is not rendered unsustainable 
merely by reason of fresh pattas not having been ex- 
changed {Waller and Krishnan Pnndalat^ JJ.) 

Foulkes V. Kandaswamy Pillai. 65 Mad. 994= 
1932 M.W.N. 767 = 1421.0. 99 = LB. 1933 Mad. 191 
= 37 L.W. 49 = A LE. 1932 Mad. 739 =63 M.L.J. 
949. 

Ss. 77 (1) and 26 (l)and(3> — Suit for re- 

co7icry of rent — Raiyat claiming exemption — Burden of 
proof. 

In a Miit under .S. 77 (1), .Madras Estates Land Act (I 
of J908), for recovery of rent pl.iintirf relied on S. 26, 
Cl. (3) entitling him to recover rent; the burden of prov- 
ing the condiiions mentioned in S. 26, (3) is on the 

plaintiff and if he succeeds in di-tcharging the burden 
imposed on him by Cl. C3), the defendant, if he wants to 
claim exemption should rely on the provisions of sub- 
Cl. (l)of S. 26. VVheie the defendants in a suit for 
recovery of rent under S. 77 (1), Madias Estates Land 
Act. claimed that they held the lands rent free, and it 
was found that for a considerable number of years the 
lands were being held by the defendants and their pre- 
decessors rent free, though it could not be definitely 
asceitained how they came to hold as such. 

Held, that the defendants could, in the absence of a 
gr.int to support the light, prove their right by long and 
continued possession in assertion of such a right and 
that the light should be presumed to have had a legal 
origin, if such a legal origin was possible. A.I.R. 1923 
Mad. 336; S.A. Nos. 1267 and 1292 of 1931 and A.I.R. 
l927 Cal. 2l0, Rel, on. {Madkavan Nair, J.) DURAl- 
SVVaMI PII.LAI re VENKAFARAMA PlFd.AI. 158 I.O. 
508 = 8 R.M. 275 = 42 L.W. 626 = A.I.B. 1936 Mad. 
572 (2). 

“Ss, 111 and 112 — Sale for arrears of rent — 
Notice to ryot — Failure to serve— F.ffect— Service by 
affi xt are — Validity. 

Noiice to the lawful ryot is such an important condi- 
tion precedent to the hold mg of a sale under S. 112 of 
the Act that the want of it must be legarded as making 
the alea nullity.Where in a sale of a holding for arrears 
of rent persona! .service of notice was neither made nor 
attempted upon the defaulting ryot, but service by affix- 
luie was n»acie, 

field, that the statutory requirement as to notice had 
not been complied with. The Estates Land Act con- 
templates service by atii.xture only if personal service 
cannot be effected. {Curgenven and Sundaram Chetty, 
Jf,) RAHTAniuiPATHi P Pedakottayya. 57 Mad! 
255=147 I.C. 196 = 6 RM 328 = 38 L W. 768 = 1933 
M.W.N. 1175=A.I.R. 1933 Mad. 855 = 66 M.LJ. 
675. 


^ D. J.1 ^ — recovery of cist — Suit by purchaser 
from ryot against landholder— Dispute as to area held 
— Jurisdiction of Civil Court. 

Wheie the purchaser from a ryot sued for a declara- 
tion and injunction restraining the landholder from 
taking any proceedings for the recovery of cist on 
anything more than a particular area alleged to be in 
his possession. 

Held, that such a suit should be hi ought in the 
revenue Court and not in the Civil Court. {Sundaram 
Chetty, J.) .Maharajah of Venkatagir'i v. Rama- 
KRISHNa Reddi. 144 10. 733 = 6 R.M. 1 = 1932 
M.W.N. 1093= A.I.B. 1933 Mad. 384. 


Wl—Right of ryot to question validity of 

distraint on sale by landioi d — Fjihancement of rent 

Agreement between landlord and tenant — Binding 

nature. 
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It is open to a tenant in proceedings instituted by the 
landholder under S. 112 to contest the landlord’s right 
of sale on the ground that a portion of the arrear claim- 
ed was an enhancement not provided by the Act. (^Jack- 
son and Mockett, JJ.) KaGHUNATHA DESIKACHARIAR 

V. Rangaswami riLLAi 66 Mad. 300 = I.R. 1932 
Mad. 797-139 I.C 833-36 L.W. 579-1932 M.W. 
N. 1067 - A.IR. 1932 Mad. 729-63 M.Ji J. 676. 

S. 112—.y 'ale under — Several co skaters — Notice 

of sale to seme only — Effect on sale. 

The serviLe of notice contemplated by S. 112 is such 
an essenli.il condition that non-compliance with it will 
ju>tify the (^ourt in holing the ‘sale void, when there 
aie several co-sharers having distinct shares in a 
holding, the notice under S. 112 must be served on all 
of them; and a co-sharer who has not been served with 
such notice is not bound by the sale. the sale 

cannot be held to be a nullity even as regards those who 
have l)ePn served with notice; it can be set aside only as 
regards the shares of those who have not been served, 
{Varadachanar, y.) THAYAMMAL v. SuliRA MANIA 

Tturukkal. 159 I.C. 165-1935 M W.N. 1263-42 
LW. 699-8 R.M. 452-A.I.R. 1936 Mad. 86-69 
M L J. 850. 

S. 112 — Sale — Suit to set aside — Limitation, 

Obiter. — .Art. 12 (^) of tlie Limitation Act does not 
apply to a suit to set aside a sale under the Madras 
Estates Land Act, 52 M.L.J. 390. Foil.; 45 M.L.J. 840, 
Doubted. {Kaniesam, J.^ KOOTOGRTJNfJAM PlIJ.Al 
V. SENNAPRA Keodiar. I.R. 1931 Mad. 840-134 
I.C. 184-34 L.W. 94-A.I.R. 1931 Mad. 724 = 61 
M.L.J. 203. 

S. 112— Sale ivithout notice— Validity. 

^ Notice to the lawful ryot is such an important condi- 
tion precedent to the holtling of the sale under S 112 
that the want of it renders the sale a nullity. 7 L.W. 
408, kef.; 34 C. SI I and 34 C. 241, Foil. (A*at/usam , 
/.) KOO'lOOkLlNliAM TiLLAIe'. SkNNAPPA KEDDIAR. 

I.R 1931 Mad. 840-134 I.C. 184-34 L.W. 94 = A. 
I.R. 1931 Mad. 724-61 M.LJ. 203. 

LF. 57 M. 255 (257). R. 42 L.W. 099 (700, 701).] 

S. 112 by ra/yat — Validity of notice — 
Deerc*' regarding amount admitted. 

A suit was filed by a raiyat under S. 112 contesting 
the validity of a notice under that section given by the 
landholder preliminary to the sale of his holding. 
Plaintiff alleged that the rent claimed by the defendant 
was larger than was properly due, and the defendant also 
admitted that only the sum admitted by plaintiff was due 
to him. The plaintiff then was asked to deposit amount 
admitted by him which he did. 

field, that the best way of disposing, of the suit was 
to direct the defendant landholder to take the amount 
deposited and to older him to pay plaintiff’s costs, and 
not to prolong di'^pule by refunding plainliff^s deposit. 
{Ratnesam and Venkatasubha Rao, J J.) KaMARAJA 
Pandiya Naicker V. Muthirullappa Pillai. I.R. 
1932 Mad. 811-140 I.C. 77 = 1932 M.W.N. 870 = 
A.I R. 1932 Mad. 528. 

• S. 112 — Vendee from pattadar — Items purchased 

continuing in old paita — Absence of notice to vendee — 
Effect. 

The non-service of notice required by S. 112 upon a 
registered pattadar who alone is the defaulter for the 
purposes of that section is an illegality and on that 
account the Civil Court has jurisdiction to set aside the 
sale of the holding. This rule applies to a vendee from 
the original pattadar who has got a patta in his name 
for the items purchased. The fact that in spite of the 
sale the items are retained in the old patta does not 
render the rule as to notice inapplicable. {Sundaram 


I MADRAS ESTATES LAND ACT (1908), S. 128. 

; Chetty, /.) NALLAKARUPPAN AMBALAM V, VeLLA- 
marunthan Ambalam. 143 I.C. 245 = I.R. 1933 
' Mad. 282 = 37 L W. 466 = 1932 M.W.N. 1114 = 
i A.IR. 1933 Mad. 374. 

[R. 42 L.W. 699 (7C0).] 

i S. 114—7 'ax paid under protest — Suit for 

I recoitery—ljmitatuni. 

The zemindar affixed a notice to the effect that if the 
tree-tax wa^^ not paid within a certain date, the ryot’s 
holding would be sold 'ihe latter paid the amount 
under protest and bioiipht a ';i:it for its recovery moie 
than thiee months from the date of tlie notice. 

Heldj the payment and ncu the notice constituted the 
cause of action and as the suit was bi ought within three 
months fiom the date of p.'^\nient it W’as in time. 
{Knshnan Pandalai, J) RAJA OK KaMNAD 7t. 
Kamanatha Pillai. IR. 1931 Mad 807 = 134 
: I.C. 65-1931 M.W.N. 544 -A.IR. 1931 Mad 609. 

: Ss. 116 and 117 A^on -com pit a nee wi th — Vali - 

dity of sale. 

Non-compliance with the provisions of Ss. 116 and 
' ll7 of the F.states Land Act amounts to material 
iiiegularity which vitiates the ^ale of all validity. 
{^A'ttsknan Pandal u, J.) KaDIRVFLU AMBALAM v. 

Alagappan ambalam. 152 I C. 350 = 40 L.W. 535 
i = 1934 M.W.N. 918 - 7 R M. 218 = A.I.R. 1934 Mad. 
724. 

S. 125 — Const) ucti OH — "'Encumbrances created 

i before the Acf ' — // to be by Pattadar. 

I The intention of S. 125 of the E'^tates Land Act will 
! be defeated if it be assumed that the reservation therein 
must be restricted to eiunmbMnces created by the holder 
of the patta, independently of the question whether he 
' w'as a person entitled to hold the land or not. The kind 
of encumbrances intended to be saved must reasonably 
1)6 all encumbrances which under the law as it stood 
piior to 1908 would have lieen valid. There is no reason 
to limit them to rncun.brances created by a person who 
would satisfy the definition of a ryot under the Act. 
Under the older law it was only the real ow’ner of the 
holding that couM i reate any encumbrance on the pro- 
perty and not the person who happened to hold a pattah 
' for that hold. The section cannot therefore be read as 
; only saving enruml)rvini:es created by a r}ot as defined 
in the Act or by the Pattadar. (Varadarhariar, p.) 

i Muihukaruppa Pillai r. annamai ai (’hethar. 
157 I C. 896=8 R.M. 173--1935 MW.N. 884 = 42 
L.W. 585 = A.I.R. 1935 Mad. 785 = 69 M.L J. 297. 

: S. 125— Rent decree — Execution — Sale by 

. Revenue Court — Effect . 

i The effect of a sale by the Revenue Court in execu- 
tion of a decree for rent obtained in such Court is that 
; the purchaser gets the holding free of certain encum- 

■ brances under S. 125. Bui that should not be taken to 
i mean that a suit to recover rent is a suit on a mortgage 

■ in the ordinary sen.'«e. (Anantahrishna Aiyar, /.) 

’ Kamakoti Suryanarayana V. Ramachendrudu. 

! I.R 1932 Mad. 709 = 139 10.452=1932 M.W N. 

1 1287=37 L.W. 665-A.I.E. 1932 Mad. 716. 

I S. 128 — Applicability — Rent due by one ryot — 

! Payment by another co sharer — Rights acquired thereby. 

I S. 128 creates a charge in favour of persons who, like 
mortgagees and other owners of subordinate interests 
in the holding would be adversely affected by a sale by a 
Revenue Court of the holding for rent, i.c., those against 
whom the purcharer’s right would prevail by S. 125. It 
is a charge given to other persons than the landlord, for 
a sum different from the rent and only in the particular 
circumstances mentioned, /.^..that a sale by the Revenue 
Court has been averted after proclamation for sale by 
that Court. It does not help a ryot I who has, on threat 
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of arrest, paid the rent due by his co-sharer and claims 
contribution from him. Co sharers like joint pattadars 
are not within tlie intent of that section. 5l Mad. 632; 
43 Mad. 786, 35 C L.J. 1. Ref. (\Valler and Krtsknan 
Pandalai, J J.) VykAPERUM.\L MUDALIAR ALA- 
GAPPA MANiAiiARAK. 55 Mad. 468-^1351.0. 609 = 
I.R. 1932 Mad. 177 = 34 L.W. 889 = 1931 M.W.N. 
1197= A.I.R. 1932 Mad. 189 = 62 M L.J. 31. 

-S 134 (2) — Rental agreement not stamped or 

registered — Jllegal distraint — Conviction on bans of — 
Sustainability. 

Under S. 134 (2) a distraint can only be made in the 
circumstances mentioned from a tenant from whom the 
Inamdar has taken a w'ritten agreement stating a fixed 
rent to be paid by the tenant. Where the rental agree- 
ment is not on stamped paper and is not registered S. 134 
cannot be taken advantage of and there can be no con- 
viction on the basis of illegal distraint. {Rakenham \ 
IValsh, /.) KURAMAYYA V. SaTYANAUAYANA. I.R. 
1932 Mad. 613=138 I.C. 877 = 33 Cr.L.J. 704 (1) = 
36 L.W. 849 = 1932 Or.O. 828 = A.I.R. 1932 Mad. 
700. 

-Ss. 135 and 137 — Application by ryots under 

S. 135 — Order of Collector under S. 137 — Appeal — 
Forum, 

From an order of the District Collector under S. 137 
directing the landholder to carry out certain repairs to 
an irrigation tank passed on an application by the ryots 
under S. 135, an appeal lies only to the Board of 
Revenue and not to the District Court. {Venkatasiibba 
Raoy y.) Rajah of Vizcanaguam xj. Appalasnvami. 
54 Mad. 924 = 134 1 0. 1201 = I R. 1932 Mad. 17 = 
1931 M.W.N. 870 ---34 L.W. 259 = A.I.R. 1931 Mad. 
714 = 61 M.L.J. 434. 

— — S. 1^2— Application by ryots under S. 135 — 
Order of Collector under S. 137 — Appeal — Forum. 

From an order of the District Collector under S. 137 
directing the landholder to carr> out certain repairs to 
an iriigation tank passed on an application by the ryots 
under S. 135, an appeal lies only to the Board of 
Revenue and not to the District ('ourt. {V enkatasubba 
Rao., /.) Rajah op Vizianagram v, Avpat.aswami. 
64 Mad. 924 = 134 I C. 1201 = I.R. 1932 Mad. 17 = 
1931 M.W.N. 870 = 34 L.W. 259=A.I.R. 1931 Mad. 
714 = 61 M.L.J. 434. 

gg 245 55 — Division of holding— Right 

of landlord — Fair rent — Determination — Procedure. 

Under the Madias Estates Land Act the landlord has 
got the first right to subdivide the holding whenever 
iheie is a transfer of a portion. It is both a right and a 
duty, the policy of the Act being that every iiolding 
should be liable to a fair and equitable rent. Even if 
the tfiiant should fail to file an application under S. 145 
of the Act within the pi escribed period, the landlord 
does not acquire a right to fix the rent arbitrarily and 
the proper lent can be determined incidentally in a suit 
foi patta under S. 55 of the Act. {Ramesam and 
Curgenven, fj) VeNKATARAMAYYA v. MaHARAJA 
OF BITTAPURAM. 152 I 0. 712-1934 M.W.N. 881 
= 7 R.M. 279 = 40 L.W. 296=A.I.R. 1934 Mad. 601 
= 67 M.L.J. 407. 

Ss. 145 and 146 — Holding subject to several 

transfers— Recognition — Procedure* 

When a holding is subject to more than one transfer 
it cannot be said that the intermediate transferee is not 
entitled to the benefit of Ss. 145 and 146 of the Madras 
Estates Land Act. In such a case, however, all the 
transferors and all the transferees should jointly apply 
to the landlord, and until then the landlord is not bound 
to recognise the transfer. {Ramesam and Curgenven, \ 


( MADRAS ESTATES LAND ACT (1908), S. 168. 

yy.) VENKATARAMAYYA V. MaHARAJA OF PlTTA- 

PURAM. 162 I.C. 712 = 1934 M W.N. 881 = 7 R.M. 
279 = 40 L.W. 296=A.I.E. 1934 Mad, 601 = 67 M.L. 
J. 407. 

"S. 146 — Rent sale — Omission to raise dispute 

before Revenue Court — Plffect. 

The policy of the Estates I.and Act is to compel 
any person who has acquired an interest in ryoti land to 
follow the procedure laid down in S. 146 if tie wdslies to 
be treated as a ryot and it have all disputes as to pro- 
cedure in rent sales enquired into by the Revenue Court. 
The consequence of the omission to do so would be to 
bar the asking for a similar relief in a Civil Court by 
means of a suit. Thus he cannot sue for a declaration 
and injunction against the landholder who seeks to 
recover cist on an extent of land not in his possession. 
(^Sundaram Cketty, /.) MAHARAJAH OF VENKaTAGIRI 
V. Kamakrishna Reddi. 144 10. 733 = 6 R.M. 1-*=^ 
1932 M.W.N. 1093 = A.I.R. 1933 Mad. 384. 

Ss. 146 and 77 — Transfer not recognised by 

landholder — Decree against transferor — Sale — Right 
of transferee to impeach. 

Unless the transferee has under S. 146 obtained recog- 
nition from the landholder, the latter is at liberty to deal 
w'ith the transferring pattadar, :is though the transfer 
had not taken place. The same principle applies where 
a claim adverse to the pattadar is put forvvaid and is 
still sub judtee in civil proceedings, so the real owner 
of a holding, who has not been recognised by the land- 
holder, cannot upset a rent sale under a decree obtained 
by the landholder against the pattadar under S. 77 of 
the Act on the ground that in separate civil proceedings 
they have established their title to the property. {Cur' 
genven, /.) SAMSUVAVA ROWTHER SayYAD 
Muhammad Rowtheu. I.R. 1933 Mad. 328(2) = 
143 10. 741-1933 M.W.N.1226 = 37 L.W. 633 = 

A. IR. 1933 Mad. 496. 

S. 151 — Applicability — Suit by zamindar 

against occupancy raiyat for declaration of his right to 
stones and rocks on the holding. 

A suit by a zamindar for a declaration that only he is 
entitled, as landowner, to tlie stones and rocks on the 
holding of the occupancy raiyat^, that they cannot 
remove them without his leave and also for permanent 
injunction and damages is not a suit under S. iSl, 
Estates Land A»'t, or any other section. {Jacksoiiy /.) 
Arulananda Nadar v. Janaki Bai Ammal. 160 
I.C, 649 = 7 RM. 23 = A.I.R. 1933 Mad. 525. 

S. 164 Ch. XI, et seq. — Proceedings under — 

Nature of — ]Vrit certiorari, if may be issued. 

Though the Board of Revenue in carrying out the 
provisions of Ch. XI ot the Madras Estates Land Act 
is an execution authority and the preparation of record, 

' of lights including .settlement of rent is an executive act, 
j the functions of the Revenue Officer or the Board 
! nevertheless partake of a judicial character having 
regard to the language of Cls. (2) and (4) of 8. 168 and 
' S. 170(2). The High Court can, therefore, issue a writ 
of certiorari in respect of proceedings of !)oard of 
Revenue under Ch XI of the .Madras Estates Land Act 
in a fit and proper case. (Case-law disc.) 

Pakenham Walsh ^ y. — But every .iction of an execu- 
tive officer under C!h. XI is not liable to be interfered 
with in certiorari. {Ramesam and Pakenham Walsh, 

yy.) Zamindarni OF Mandasa z/. Ryots Of the 
Mandasa Zamindari. 66 Mad. 579 = 148 I.C. 698 = 
6 R.M. 613= 1933 M.W.N. 792= 38 L.W. 363 = A.I. 

B. 1934 Mad. 231 = 65 M L.J. 423. 

-Ss. 168 and 185 — Claim to pannai lands — 

Failure by Board to adjudicate upon — Certiorari. 
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Under S. 185 of Act any document showing that! 
the lands were let out by the Zamitular as pannai lands ; 
ought to be considered whenever the question whether a j 
land is pannai or ryoti arises. This fact cannot be ignor- j 
ecJ. If they are pannai lands, they ate execluded from the j 
Act and no record of rights under Ch. XI can be made 1 
with regard to them. Where, therefore, the ryots claimed | 
that certain lands were granted to them by a registered ; 
document of 1895 on the fooling of pannai lands on a j 
permanent favourable rate or rent, the fact whether they | 
are pannai or ryoti must be definitely found and failure , 
by the Hoard to enquire into this question is failure to ' 
exercise a jurisdiction vested under Ch. XI w’hich justifies : 
the issue of a writ quashing the settlement of proceeding j 
with a view to enable the Board to enquire into the ; 
question of pannai lands. {^Ranusant and Pak^nham 1 
iVals/t,J/.) ZaMINDARNI OF MaNOASA V. kYOTS i 
OF THK Mandasa Zamindari 56 Mad. 579 = 148; 
I.C. 698^8 R.M. 518 = 1933 M.W.N. 792 = 38 L.W.! 
353 = A.I.R. 1934 Mad. 231 =66 MX.J. 423. 

[Cons. 42 L.W. 249 (25l).] ' 

— S. 171 — Appeal under — Disposal without hear- j 
mg parties — Legality of — No ground for certiorari. 

The language of S. 171 is in very strong contrast to I 
that of Ss. 169, 170 and l72 and a proviso similar to I 
provisos in those three sections does not appear in I 
S. l7l. So the disposal of an appeal under S. 171 by | 
the Board without heaiing the parties is not ultra vires ! 
or bad for illegal exeicise of jurisdiction. So no writ | 
can be issued on that ground. {Ramesam and Pakenham 
Walsk^JJ^ ZAMINDARNI OF MaNDASA RYOTS : 

OF THE Mandasa Zamindari. 66 Mad. 579 = 148 
1.0. 698 = 6 R.M. 513 = 1933 M.W.N. 792 = 38 LW. 
353 = A.I.R. 1934 Mad. 231 = 66 M.L. J. 423. 

" " '—S. 172 — Order of Board of Revenue — Inter fer* ■ 

ence by High Court, 

Held (Sundaram Chjitty» J., dissenting). — The • 

Revenue Officer when making a settlement of rents ! 
under Chapter XI of the Madras Estates Land Act is 
not a Civil Court. So the Board of Revenue when, 
directing the revLion of his proceedings under S. 172 is ' 
also not a Civil Court and the High Court cannot either 
under 115, C. P. Code or S. 107. Government of 
India Act revi'se an ouler niJide or purported to be 
made under S, l'/2. {Beasley^ C. /, Ramesam, Reilly, 
Ananthakrishna Aiyar and Sundaram Chetty, //.) 
Raja of Mandasa v, Jagannavakulu. 55 Mad. 
883 = I.R. 1932 Mad. 859 = 140 I.C. 331 = 1932 M. 
W.N. 350 = 36 L.W. 292= A I.R. 1932 Mad. 612=63 
M.L J. 450 (F.B.). 

S. V12>— Revision of reiord-of rights by Board 

itself— Irregularity — Not per sufficient ground for 
certiorari. 

Under S. 172 the Board can only direct the revision of 
record-of-rights by the Revenue Officer and cannot pro- 
ceed to revise the record itself. If the revision has been 
made by the Hoard Bself it is an irregularity of proce- 
dure but unless the Court is satisfied that the irregula- 
rity has led to some substantial injury, a writ will not be 
issued. 

Pakenham Walsh, “ The difference between 

revising the record itself and ordering its revision is 
largely formal. * Although the power of 

the Board to revise under S. 172 the settlement of rent 
at a time when a suit under S. l73 will be barred may 
deprive the party of some remedy by w'ay of suit under 
S. l73, it will be only the deprivation of a minor 
remedy (Ramesam and Pakenham IValsh, //.) 
ZAMINDARNI OF MANDASA V, RYOTS OK THE 
Mandasa Zamindari. 56 Mad. 579=148 I.O. 698 
=6 R.M. 613=1933 M.W.N. 792=38 L.W. 353* 
A.I.R. 1934 Mad. 231=66 M.L. J. 423. 
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MADRAS ESTATES LAND ACT (1908), S, 189. 

-S. 185 — Claim of private home farm land — 

Proof — Evidence necessary. 

It w-as proved by evidence that the zaminclar W'as 
letting on lease the suit land from 1877. The tenants 
w'ere given sagupadi pattahs (pattahs which were not 
usually given to tenants who claim occupancy rights in 
the land) and the zamindar was dealing with them as 
he liked though he had not been turning them out of the 
land altogether. 

Held, that the inference drawn that the zamindar had 
proved that it was his hrme-farm land was not wrong. 
Case-law discu.ssed. 52 M. L. J. 38; 50 M. 201, Dist. 
{Madhavan Nair, J.) CHINNARIGADU v, RaNGAYYA 
Chetty. 161 I.C. 757-8 R.M. 870 = A.I.R. 1935 
Mad. 789. 

S. 187 — Applicability — -Pro note in lieu of rent 

— Suit on — Nature. 

8s. 61 and 187 (2), Madras Estates Land Act, 
only apply if a suit is brought directly on the liability of 
the laiyat to pay rent. But where the raiyat, in lieu of 
arrears of rent plus intere'st thereon executes a promis- 
sory note in favour of the Zamindar, those sections have 
no application and the income by way of interest earned 
by the Zamindar is not agricultural income and is there- 
fore taxable under the Income-tax Act. {Beasley, C, J, 
Ramesam and Cornish, J/.) COMMISSIONER OF IN- 
COME-TAX, Madras v. Inugenti Rajagopala 
Venkata Nakasimha. 55 Mad. 830=1 B. 1032 
Mad. 543(1) = 138 I.C. 289 (1) = 1933 M.W.N. 1012 
= 35 L.W. 17=A.I.B 1932 Mad. 436 = 63 M.L.J, 20 
(S.B.). 

S. 189 — Person holding ryoti land for casuanna 

plantation — Suit by landlord to recover possession and 
damages — Jurisdiction of Civil Court, 

A person who holds ryoti land in an “estate” for the 
purpose of casuarjna plantation does not hold it “for 
purpose of agriculture’’ and is therefore not a ryot with- 
in the meaning of the Madras Estates Land Act and a 
suit brought by the landlord against him to recover pos- 
session of the land and for clam^tges can be entertained 
by the Civil Court. Meaning of the expression “agri- 
cultural purposes’’ discussed. 38 Mad. 738; 25 M.L. J. 
578, Diss; 46 AH. 831 (P. C.) and 59 M. L J. 265 (F. 
B.), Kef. 

Per Reilly, J . — “Agriculture’^ cannot be defined by 
the nature of the products cultivated but should be 
defined rather by the circumstances in which the culti- 
vation i.s carried on. {Reilly and Auaniakrtshna Aiyar, 
//.) CHANDRASEKARA HHARATI SWAMIGAL V, 

Doraiswami Naidu. 54 Mad. 900 = IE. 1931 
Mad. 794 = 1341.0. 42 = 34 L.W. 185 = A.I.R. 1931 
Mad. 669 = 61 M.L.J. 648. 

"S. 189 — Suit for arrears of rent — Revenue 

Officer trying — If '‘ Court'' — Appeal. 

In disposing of suits for arreais of rent the Revenue 
Officers act as Courts and their decrees in such suits are 
appealable to the District Court. {Bardswell and Burn, 
//.) Mahant Pray AG DOSs Jf.k v, Chinna Rama 
Naidu. 157 I.C. 1066 = 1935 M.W.N. 633 =- 41 L.W. 
^ 623= A.I.R. 1936 Mad. 309 = 68 M.L.J. 324. 

; S3. 189 and 192— — Jurisdiction of Reve- 

\ nue Courts — Suit under O. 21, R. 63, C . P. Code. 
i The section that confers juiisdiction on the Revenue 
! Court to hear suits and applications is S. 189; and suits 
i and applications which a Revenue Court can hear and 
I determine are specified in parts A and B of the schedule, 
i S. 192 has nothing to do with the jurisdiction of a Court 
I to hear and determine applications. It relates to proce- 
! dure. It does not extend the jurisdiction to hear and 
i determine suits and applications conferred upon the 
' Revenue Court by S, 189. Hence a Revenue Court has 



1743 


1744 


THE QUINQUENNIAL DIGEST, 1931—1935 


MADRAS ESTATES LAND ACT ( 1908 ). S. ] 89 . | 

no jurisdiction to try a suit under O. 21, R. 63. Si M, | 
774 and A.I.R. 1932 M. 716, Rel. on. {Madhavan Nair^ 
J.) Ramakrishnayva NAG ANNA. 6 I.E (Mad) I 

289- 146 I.o. 600— A.I.R. 1933 Mad. 865-65 M L. | 
J. 775. 

— — S. 189 (3) — Dtciuon ar to title to property — ! 
Final tty. ' 

Under S. 189(3) of the Madras Estates I.and Act, the j 
decision of a Revenue Court on a matter ^^ithin its ex* | 
elusive jurisdiction shall he binding in any civil suit. 
That is to s.iy that the legislature has provided a cheap ■ 
and speedy final settlement of such rent disputes as are : 
within the exclusive jurisdiction of the Revenue Court, i 
but of course never intended that larger questions of title | 
and so forth »*hould be summaiily settled in this fa‘*hion ^ 
No doubt in settling a rent dispute a Kevenue Court j 
may have to consider a question of title. Its decision as j 
regards the rent .sued for will be final, but as regards 
the title, a matter vvhith obviously iis not w'ithin its ex- 
clusive juii^diction, its decision will not be final. {Jack- 
U'ft and Puller, JJ.) RaJAH OF SiVAGANGA v, 
Vf.nkatachalam Chftty. 40 L W. 610 = 1934 M 
W.N. 951 = 152 10. 24 = 7 R.M. 206 =A.IR. 1934 
Mad. 651 = 67 M L J. 268. 

— S 192 — /VWf/W/j of 0.2\ C.P. C ode — Ap- 

pliCidnhty — Rxe'-ution of rent device — Clatm petition 
of thud party— SnhstainahiUty. 

lly viitue of S. 192 of the Estates T.and A(t the claim 
section’s of the Civil Procedure Code contained in O. 21 
apply to the Revenue Court wheie a lent decree is 
sought to be executed and a thud person raises an ob 
jection as to execulability the (Jaim petition can be 
entertained by the Revenue Court, 

Per Obiter. — A claim petition cannot be entertaied 
by a Court which passes the usual mortgage deciee 
dirci ting the property to be sold in default of payment. 

( Ananfakrtshia Atyar^ J.) RaMAKOTI SURYANARA- 
YANA 7A Ramacukndrudu. I E, 1932 Mad. 709 = 
1932 M W.N. 1287 = 139 I.C. 452-37 L.W. 655 = A. 
I.E. 1932 Mad. 716. 

Ss. 192 and 205 — Scope — Oder by Deputy 

Collector under O. 21, R. 101, (^P. Code — Revision to 
District Collector — Competency — Refusal by latter to 
interfere on the merits — Revi-ion by High Court — Inter* 
ference — C.P. Code, S, ll5. .SV^ C.P CODE, S. Il5 68 
M L.J. 324. 

S. 205 — Scope and effect of — Revistonal powers 

of 111 Court — I f affected. 

S 205 of the Madras Estates Land Act is not and 
cannot be intended to affect the revssional powers of the 
High (Toiiit in suits which are made appealable to the 
Distiii t Court and the High Court under Part A of the 
Schedule to that Ac't. {Paidsivelf and Bunt, JJ.) 
MAHANT I’RAYAO DOSS JeE 7>. CHINNA RaMA 
Naidu. 157 I C. 1066 -1935 M.W N. 633 = 41 L. 
W. 623--A.I.E. 1935 Mad. 309 = 68 M.L J. 324. 

S. 213 — Applicalnlity -T ice-tax paid under 

protest — Suit for recot'ery of 

A suit for the recovery of a sum of money collected j 
by the use of the procedure laid down for the recovery of 
rent in the Estates Land Act but which amount was 
leally not due to the landholder as rent falls wiihin the 
categoi y of suits for damages within the meaning of 
S. 213. {Krishnan Pandalat^ J.) RAJA OF RaMNAD 
V. Ramnatha Pillai. I.E. 1931 Mad. 807=134 1. 
O. 55 = 1931 M W.N. 644 = A.I.R. 1931 Mad. 609, 
-S. 213 — Scope, 

The intention of the legislature was to provide a 
cheap and swift remedy for recovery of damages arising 
from improper use of the facilities provided by the Act i 


MADRAS POEBST ACT (1882), S. 16. 

and S. 189 bars the jurisdiction of Civil Courts in cases 
in which resort to S. 213 is possible. {Knshnan 
Fandalai, J.) RaJA OF RaMNAD v. RaMNATHA 
PiiXAi. I.E. 1931 Mad. 807 = 1931 M.W.N. 644 = 
134 I.C*55 = A.I R. 1931 Mad. 609. 

S 213 — Suit for damages — Wrongful collection 

of rent by landlord — Suit for refund by tenant — 
Jurt ^diction of Civil Court. 

A suit for refund of money wrongfully collected as 
arrears of rent under colour of the Act is a suit foi 
damage-? within the meaning of the Act, and the Civil 
Courts have no jurbdiUion to entertain the same. 3 L, 
W. 5l7, Rel. {Krt^hnan Pandalai. /.) KamJI DAS 
Aiyar V. Nainak Rowthen. I.E. 1931 Mad. 872 
= 134 I C. 984 = 34 L W. 915 = A.I.R. 1931 Mad. 743 
= 61 M L.J. 395. 

Art. 8, Part A — Applicability — Proctedtngs 

under S . 112. 

The words of Art 8, Part A are wide enough to cover 
proceedings brought under S. 112 of the Ait to contest 
the right of sale on the ground of excessive rent. {Ven- 
katauihba Rao, /.) M UTHIUUT.APPA PiLbAl 7-. KaMA- 
RAJA Pandia Naickkr. 6 R M. 496-148 I.C. 623 
= 39 L W. 147 = A I.E. 1934 Mad. 224. 

Sch. I, Part A, Art. 2%~Tax paid under 

protest — Suit to recover — Ltmitation — Sfarttn fi point . 

The Zemindar affixed a notice to the effect that if the 
tree tax w’as not paid within a certain date, the ryot*s 
holding would be sold. The latter paid the amount 
under protest and brought a suit for its lecovety more 
than three months from the date of the notice. 

Held, the payment and not the notice constituted 
the cause of action and as the suit w'as brought wiihin 
three months from the date of payment it was in time. 

1 {Knshnan Paudalat , J ) KaJA OF RAMNAD 7i. 

; Ramanatha Pii i.ai. 1r. 1931 Mad 807 = 334 I.O 
I 65=1931M.W.N. 544 = ALE. 1931 Mad. 609. 

! — Sell. II, Art, 7 and S. 45 — Unauthorised occu- 

' pulton mote than one year be foie application undet 
, S. 45. 

I The dale of occupation mentioned in Art. 7, Seh. li, 
to the Act is the date on which the unauthorised occu- 
I patron began. If the unauthorised occupation began 
j more than a year before the date of the application 
! under S. 45, the l)ar of limitation under Art. 7, cannot 
be got over. In order to interpret Art. 7, Part B, in 
j the Schedule to the Act, S, 23, Limitation Act, cannot 
be invoked in aid. No doubt S. 211 overrides the 
. general provisions of the la natation Ai.t in S. 29 and it 
; may be possible in a suitable l a^e to apply the principle 
■ of S. 23, Linjitation Act, but in an application under 
^ S. 45, when the date of occupation mentioned in Art. 7, 

* has to be understood only as the date on which the 
I occupation was begun, S, 23, I.imitation Act, can be of 
j no avail. If the application under S. 45 is not promptly 
I made within one year from the date of the first occupa- 
I tion, this particular remedy cannot be had by the land- 
' holder and he has only to sue the occupant under S, 163 
for possession of the land treating him as a trespasser. 
{Sundaram Chetty. J.) VenKATADKI APPA RaO v. 

Chakrapani Rao. 6 LR. (Mad.) 30 = 144 I.C. 963 
= 1933 M.W.N. 1230-38 L.W. 214 -A.I.R. 1933 
Mad. 621. 

MADRAS FOREST ACT (V OF 1882), Ss. 16 and 

17 — 'Thereupon' — Meaning — Publication of notifica- 
tion — Mandatory provisions. 

The word “thereupon’Hn S. 17 refers to S. 16, publi- 
cation in the Fort St. George Gazette, notifying the date 
from which the forest shall be deemed to be reserved 
and publication by the forest officer of this notification iii> 
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MADRAS OAMma ACT (1930). 

various places as provi(Jed in S, 6. The rule as to 
publication of notification is mandatory and not purely 
directory. {Jackson,/,) PratAPRAO BahaduR GaRU 

Narayana Gajapatikaju. 1932 M.W.N. 922. 
MADBAS GAMING ACT (HI OF 1930) — Retros' 
pec live effect. 

The Act is not retrospective. {Jackson^ J ) BULLI 
NaGAYYA, hi re. LB. 1931 Mad 879 = 134 I C. 991 
= 32 Cr.L.J. 1279 = 34 L W. 710 = 1931 M.W.N. 
1310 = 1931 Cr.C. 1033=A.I.B. 1931 Mad 777 = 61 
M.L.J. 474. 

S. 6 — Compliance with — Search warrant — Con- 
tents of — Omission to state that the Afa^'istiate has 
'‘heason to believe'' the information to be true — If fatal 
to legality of warrant. 

A seaich wan ant issued by a Magistrate under S. 5 
of the Act was as follows: “Whereas information has 
been laid befoie me that certain pieniises are being used 
as a Common gaming house and gambling i*) also going 
on theie and it has been made to appear to me that a 
seaich of the piernises is nece‘'Sary. I authorise you .... 
to search”. The wai i ant was issued on the basis of a 
letter brought by a Sub-Inspector of Police and after 
examining the latter on oath 

Held^ the warrant satisfied the prewisions of S. 5 of 
the Act and that the mere omission to state that the 
Magistrate had “reason to believe’* that the place in 
question was used as a common gaming house did not 
render it ilh-gal. {King, J) SubramanJA Aiyar, 
hire. 161 I.C. 32 = 8 R M. Cr L J 380 = 

43 L.W. 44=1935 M W.N. 1284=1936 CrC. 64 = 
A.I,R. 1936 Mad. 65 = 69 M.L.J 835. 

Ss. 5 and ^—Irregular search warrant — Pre- 
sumption lender S, 6— If arises. 

The presumption referred to in S. 6 of the Act can 
only apply to searches conducted in pursuance of a war- 
lant issued under S. 5 of the Act, and when the Magis- 
trate issuing the warrant mentions in it that he is satis 
fied that there was a common gaining house which 
required to be searched. The remarks of the Magistrate 
in his judgment in the case, intended to supply the 
defect-^ and omissions in the w an ant itself cannot rank 
ase\idence. {P and u rang Row, J f) J»UBUC PROSE- 
CUTOR V. Subkamama Sastri. 156 I.O. 496 = 7 R. 
M. 582 = 36 Cr.LJ. 799 = 1934 M W N. 1170 = 1935 
Cr.C. 927 = 41 L.W. 679 = A.IR 1935 Mad. 648 = 
68 M.L J. 421. 

S. 6 — Material objects — Rvidentiary value. 

The material objects found in a gaming hrruse is pre- 
sumptive but not conclusive evidence of the offence. P)Ut 
it does not mean that the prosecution cannot succeed 
without calling other evidence. {Pakenham Walsh, Jf) 
Alagappa Chet'iiar V. Emperor. IB, 1932 Mad. 
720 = 139 I.C. 473 = 33 CrL.J. 790 ---36 L.W. 620 = 
1932 M.W.N. 641 = 1932 Cr.C. 836 = A.I.B. 1932 
Mad. 678. 

S. 9 — Common gaming house — Meaning of. 

The mere fact that occasionally people play cards in a 
house, and perhaps for money, does not necessarily 
make it a common gaming house under S. 9 of the 
Madras Gaming Act. {Pandrang Roza, /.^ PUBLIC 
PROSECUTOR V. SUBRAMANIA SASTRI. 166 I 0. 496 
= 7 R.M. 582 = 36 Cr.L. J. 799 = 1934 M.W.N. 1170 = 
1936 Cr.C. 927 = 41 L.W. 679 = A.I.R. 1936 Mad. 648 
= 68 M.L J. 421. 

• S. 10 — Order confiscating moneys found on the 

persons of the gamblers — Legality. 

Under S. 10 of the Gaming Act a Magistrate is not 
entitled to order confiscation of all the money seized. It 
is only the money which is or reasonably suspected of 
having been used or intended to be used for the purpose 
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MADRAS HEREDITARY VILLAGE OFFICES 
ACT (1896), S. 10. 

of gaming w'hich can be forfeited under the section. To 
order forfeiture of money found on the person of the 
alleged gamlilers also without some kind of material for 
a finding on the point, is unw'arranted under the section. 
(^King. /.) SUBRAMANIA AIYAR, In re. 161 I.O. 
32=8RM. 762 = 37 CrL.J. 380 = 43 LW. 44 = 1936 
M.W.N. 1284=1936 Cr.C. 54 = A.I.B. 1936 Mad. 66 
= 69 M.L J. 835. 

"S* 12 — ^Public place' — Ptal of private residence. 
The pial of a private residence is not a public place 
though it is alongside a public road and accessible from 
it. 31 Cal. 542, Eidl. {^fabshmana Rao J.) RaGHU- 
NADHu V. Emperor. 1933 M.W.N. 1422. 

madras GENERAL CLAUSES ACT (1891), S. 

3(6)- Applicability . 

The definition of the word “Collector’’ in S. 3 (6) 
of the Madras General Clauses Act of 1891 does not 
apply the Regulation VII of 1928 or tf> Act II of 1864. 
{Waller, Jackson and Kri^thnan Panlalni, J J.) ('HIT- 
tayya V. Secretary of State. 65 Mad. 453 = I.R. 
1932 Mad. 337 = 13710. 30 (2) -=1932 M.W.N. 1 = 
35 L.W. 516= A.I.R. 1932 Mad. 377 = 62 M.L.J. 692 
(FB). 

MADRAS HEREDITARY VILLAGE OFFICES 
ACT (III OF 1895), Ss 3 and 21 — Claim — Village 
OfUce — High Court has no revmonal power over Board 
of Revenue. 

The High Court has no revisional powders over the 
Board of Revenue when the Board of Revenue acts in 
pursuance of the powers given it by the Act in respect of 
a claim to one of the olfi(-es under S. 3, the High Court’s 
jurisdiction to do so being expressly excluded by S. 21. 
41 M.L.J. 548 and 55 M. 942 = 03 M.L.J. 282, Foil. 
{Stone, J.) VknKATANARAYANA AYYAR v. RAM- 
CHANDRA Ayyar. 158 I.C. 624 = 8 R.M.290 = 42L. 
W. 249 = A.I.R. 1936 Mad. 610. 

S. 5 — .Scope — ''' K hnnda gutta cowle" — Lease for 

33 years — If void — "T runs f erred" or '‘'encumbered " — 
Meaning of. 

A “khandagutta cowle,” or a lease for a period of 33 
years, of the land comprised in a carpenter’s service 
inani, is not prohibited by S. 5 and is not void. A lease 
would not fall within the scope of the words “encumber- 
ed or transferred” in the section. {Curgenven and 
Cc/nish, JJ.) YkRRANNAZ'. SOMMANNA. 156 I.C. 
873 = 8 R M. 70 = 41 L.W. 271 = 1935 M.W.N. 516 = 
A.IR 1935 Mad. 320 = 69 M.L.J. 116. 

S. 6 (1) — Scope — Abolished o//ices — Preservation 

of rights in families of last holders — Suit to vindicate 
rights — Maintainability in Civil Court. 

S. 6 (1) preserves certain legal rights in the families 
of the last holders of the abolished offices. The provi- 
sion in the section that the Collector shall ‘select the per- 
sons from among the families of the last holders is 
nianualory and not merely directory. Where such rights 
are infringed the pei sons for whom they are preserved 
have still a right to sue for their vindication by a decla- 
ratory decree and the Civil Court has jurisdiction to 
entertain such a suit. {Reilly ami Anantakrishna 
Atyar, //.) RaMAKRISHNAYYA z/. VeNKATARANGA 
RAO. 66 Mad. 134 = I.R 1932 Mad. 736 = 139 I.O. 
610 = 36 L.W. 669=1932 M.W.N. 668 = A.I.R. 1932 
Mad. 724 = 63 M L. J. 677. 

S. 10 (4) — Appointee — Rights of — No heredi- 
tary rights. 

The person who is put in to do the duties of the dis- 
missed officer under S. 10 (4) is not appointed to an 
office governed by the Act. When the section says that 
the Collector may direct that the duties of the office 
shall be performed by some person until the death of 
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leturn to duty of the last holder, it only prescribes the 
period of time during which the provision has to be 
made but does not mean the appointee is to hold office 
for that period. Such a person is in no better position 
than any one else who is put in temporarily to do some 
one else’s work. He is liable, therefore, to be sent out 
by the authority that appointed him or any superior 
thereof, if, in their opinion, a better substitute was 
available. i^Knshnan Fandalai^ /.) THE SECRErARY 
OF Sl’ATE FOR INDIA IN COUNCIL v, HaOHAVALU. 
135I.C. 469 = I.R. 1932 Mad 139 = 1931 M.W.N. 
546 = A.I.R. 1931 Mad. 607. 

S. 10 (5) — Office of Karnam — Appointment of 

deputy — A’cevinmendatton for — Pecuniary consideration 
for — Legality of agf cement — Contract Ait (1872), S, 
23. 

An agreement for the payment of a monthly sum by 
the defendant to the plaintiff (the permanent Karnam) in 
consideration of the plaintiff recommending the defen- 
dant to the office the Karnam gumastha during the 
minority of the plaintiff’s heir is opposed to public policy 
and unenfoiceable. i^Curgenven^ /.) Karuppiah 
PILLAI 77. PONNUCHAMl PiLLAI. 6 I R. (Mad.) 177 
= 14510. 972 = 38LW. 686 = 1933 M.W.N. 1003= i 
A.I.R. 1933 Mad. 768 = 65 M.L J. 532. ! 

S. 13 — Plaintiff appointed Karnam by proprie- 
tor — Appointment cancelled and defendant appointed 
instead by Revenue Officet — Suit to set aside order — 
Maintatnability, 

The plaintiff was appointed to the post of a Karnam 
by the proprietor and discharged his duties as such. 
His appointment was cancelled by the Revenue Officer 
on the defendant’s application that he was the nearest 
heir of the last office holder, and the defendant was 
appointed to that office. Thereon the plaintiff filed a 
suit for declaration that the order of the Revenue Officer 
was ultra vires and hence null and void. It was held 
that S. 13 did not apply to the case because the plaintifl ; 
did not ask for a declaration that he was the heir to | 
the office in question, oi for rebtoi ation of his appoint- 
ment as Karnam but only prayed to set aside the order i 
of the Revenue Officer. So S. 21 was no bar to the ' 
maintainability of such a suit. 9 L. W. 90 ; 33 Mad. 
208; 12 L. W. 663, Ref. {Madhavan Nair, /.) 
Venkataragavaiah V. Chenchu Surbiah. 138 
1.0. 38 = I.R 1932 Mad. 246 -33 L.W. 294=AI.R. 
1931 Mad. 602. 

S. 13 — Smt for appointment Karnam — Power 

of Court, 

Wheie in a suit under S. 13, D. 2 is impleaded as a 
defendant and an issue is framed as to who among the 
parties is entitled tD the post of Karnam to which D.l 
agrees and I),2 is appointed karnam, D.l cannot subse- 
quently raise the objection that a suit under S. 13 can 
only be either dismissed or plaintiff appointed as Kar- 
nam in it and that another cannot be appointed. The 
objection should be raised as early as possible. {Bards- 
welly J.) SINGARAVELU PILLAI V. BOARD OF 
REVENUE, Madras. 149 I.C. 67 =6 R.M. 697=39 
L W. 686 = A I.R. 1934 Mad. 333. 

Ss. 13 and 14 — Sec^pe — Service inam — Adverse 

possession of lands by stranger — Rights of succeeding 
holdeis of office — If extinguished — Limitation Act, 
S. 28. See LIMITATION ACT, S. 28. 69 M.L.J. 890. j 

S. 21 — Abolished offices —Preservation of rights \ 

— Suit for vindication of rights — Jurisdiction of Civil \ 
Court. 

S. 21 takes aw'ay the jurisdiction of the Civil Courts 
only in rises in which jurisdiction conferred on the Reve- 
nue Couit by S. 13. Where an old office is abolished 


I the appointment to the new office cannot be said to be 
by virtue of a claim to succeed. Where such rights are 
infringed the persons for whom they are preserved hav e 
still a right to sue in the Civil Court for their vindication 
by a declaratory decree. {Reilly and Anaiitakrishna 
I Ayyar.JJ.) RAMAKRISHNAYYA 7^ VENKATARANGA- 

! Rao. 56 Mad. 134=I.R. 1932 Mad. 736 = 1391.0. 

' 510 = 36 L.W. 669 = 1932 M.W.N. 668 = AJ.R. 1932 
! Mad. 724 = 63 M.L.J. 577. 

' -S. 21 — Emoluments of village officer — Suit to 

1 recover mams — Forum. 

, Suits where the substantial question for decision is 
j whether the lands in question do constitute the Emolu- 
ments of the village officer, are suits which a re cogniz. 

I able by Revenue Court only and not by Civil Couic. 30 
I Mad. 126 and 41 Mad. 418, Ref. A suit to recover 
possession of inam lands on the ground that they were 
leased to a tenant and the term of the lease was over 
hut that the tenant w^as holding over would be cogniza- 
ble by a Civil Court. {Obiter f) {Reilly and Ananta- 
krtshna Aiyar^ J Jf) CHINNA NaGIAH v, PULLAYYA. 
I.R. 1931 Mad. 714 = 133 I.C. 202 = 1931 M.W.N. 
1102 = 34 L.W 324 = A I R. 1931 Mad. 610. 

■S. 21 — Order cancelling appointnunt — Suit to 
set aside — Mat nta inability, 

A suit to set aside the order of the Revenue 
Divisional Officer appointing the defendant in the 
place of the plaintiff as Karnam of a proprietary village 
is not barred by S. 21. {Mahavan Natr^ J,) VenKA' 
TARAGHAVIAH V. CHENCHU SUBRIAH. 136 I. C. 
38 = IR. 1932 Mad. 246 = 33 L. W. 294 = A. I.R. 

1931 Mad. 502. 

S. 23 — Rules under R. 16 — Appeal to Board — 

Hearing party — Duty of Board 

It is only in cases of reference of points of law to the 
Board of Revenue that it is bound on the request of the 
parties to hear them. {Beasley, C . J. and Cornish, /.) 
KUMARASWAMI MUDALI V. MUMRATNA MUDALI. 
65 Mad. 948 -I.R. 1932 Mad. 569-- 138 1.0.390 = 

1932 M W.N. 524 = 36 L.W. 122 = A.I.R. 1932 Mad. 
529-63MLJ 282. 

— — S 23 (1) — Second appeal to Board of Revenue on 
a matter of punishment — Scope of — No Rexnsional 
jurisdiction to Board — Order enhancing punishment in 
revtsi on — V alidity. 

Under the proviso to S. 23 (l) of Act III of 1895, 
there can be :i second appeal to the Board of Revenue, 
on a matter of punishment, only in the case of a 
dismissal of a Village Officer. Where, therefore, on 
appeal from the Order of a Revenue Divisional Officer 
dismissing a Karnam, the District Collector modified 
the punishment to one of suspension for a year, the 
Board has no jurisdiction to entertain a second appeal. 
Nor is there any mention in the Act of any revisional 
power being vested in the Board of Reveune and the 
Boaid has no jurisdiction to pass an order converting 
the suspension into dismissal, purporting to be in revi- 
sion, either under S. 5 of Regulation I of 1803 or under 
its inherent powers. Such an order is without jurisdiction 
and ultra vires, {Beadey, C. J, and Bardstvell, J,) 
Secretary of State for India v Subba Rao. 66 
Mad. 749 = I.R. 1933 Mad. 389=144 1.O 400 = 1933 
M.W.N. 611 = 38 LW. 156 = A.I.R. 1933 Mad. 618 
= 65 M.L J. 186. 

MADRAS HIGH COURT APPBLLATB SIDB 
BULBS, B. 8— Jurisdiction — Proceedings against legal 
practitioner’— Bench of High Court — P cavers to enquire 
I into. 

Under the Madras High Court Appellate Side Rules 
I a Bench of three judges of the Court can hear and 
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BOLES, R. 41-A. 

dispose of an inquiry against a legal practitioner under 
Cl. 10 of the Letters Patent. It is not necessary in 
such cases that the full Court should deal with the 
matter. {^IVa/ler, Retlly and Ananthakrishna Ayyar^ 
JJ.) VenKaTACHARIAR, /n the matter of, 

64 Mad. 867 = LB. 1931 Mad. 785 = 134 I C. 33 = 32 
Or.L.J. 1085 = 34 L.W. 19 = A.I.R. 1932 Mad. 131 = 
61 M.L.J. 148(F.B.). 

^R. t^\-A.~~Efrect, 

R. 41-Adoes not lay down any absolute rule of 
limitation. i^CorntsA, /.) LaTCHAN NAtUU zk RAJA 
OF Bobbili. 40 L.W, 358 = 1934 M W.N. 155 = 161 
1.0. 941 = 7 R.M. 156 = A LB, 1934 Mad. 548. 
MADRAS HIGH OOUBT RULES (ORIGINAL 
side;, O. 31, B. 6—Scope. 

Quaere, — Whether O. 31, R. 5 entitles strangers to 
come in and make substantive applications to the 
impleaded as parties in a pending suit for partition 
among the members of a Hindu joint family. {Eddy^ 
y,) RAMASWAMI CHEfTlAR v. VeLLAYAPPA 

Chettiar. lb. 1931 Mad. 547 = 1311.0. 643 = 33 

L. W. 734=A.LR. 1931 Mad, 557 = 60 M.L.J. 229. 
MADRAS HIGH OOUBT CIVIL RULES OF 
PRACTICE, B. 199— of Seh. 7,(7./". 
Code 

R. 199 of Civil Rules of Practice, to the extent to 
which it is opposed to, and inconsistent with, the pro- 
visions of Sch. I, C, P. Code, cannot take effect. 37 

M. 17 = 24 M.L.J, 637 (F.B.), Foil. {Venkatasubba Rao, 
y.) MURUGAPPA CHETIIAR V. RaMASWAMI CliF/r 
TlAR. 59 Mad. 342 = 8 R.M. 473=169 1.0.228 = 
1936 M.W.N. 792 = 42 L.W. 664 = A.I.B. 1935 Mad. 
893. 

MADRAS HIGH COURT FEES RULES— I 

transferred from City Civil Court to High Court — ' 
Courtyee payable— Court- Fees Act {VI/ of 1870), 5'. 3. 

Where a suit is transferred from the City Civil Court 
to the High Court under Cl. ]3 of the Letters Patent 
and tried by the High Court as a Court of Extra-ordi- 
nary Original Jurisdiction, the Court-fees payable aie 
those in force in the High Court as a Court of Ordinary 
Original Jurisdiction (and not those payable under the 
Court-Fees Act) as the case is expressly governed by 
S. 14 of the Madras City Civil Court Act (VII of 1892). 
30 M, 807 = 27 M.L.J. 30 (P.C.), Ref. {Venkatasubba 
Rao, y.) ABDUL IIAKIM SaHIB v, ChaTTANADHA 
Aiyak. I.R. 1931 Mad. 679= 132 I.O. 647= 33 L.W. 
318 = A.I.R. 1931 Mad. 457 = 60 M.L.J. 436. 
MADRAS HINDU RELIGIOUS ENDOWMENTS 
ACT (I OF 1925), S. 16 — Powers of Gozjernment — 
Committee established under Act of 1863. 

By virtue of S, 79 (1) any committee established 
under Act of 1862 and in existence at the commence- 
ment of the Act of 1925 is regarded as one constituted 
-under the Act of 1925, which the Local Government has 
the power to vary or abolish. (IVallace and Kri^knan 
Fandalai, JJ,) LaKSHMaNA AYYAR v. K.S. NayUDU. 
I.R. 1931 Mad. 620=132 I.O. 124 = 1931 M.W.N. 
193 = A.I.R. 1931 Mad. 340. 

S. 63(4) — Schemes settled by Ctvil Courts — 

Modification by Board, 

Where applications were severally made to the Reli- 
gious Endowments Board for modification of schemes 
which had been settled in respect of certain temples by 
the Civil Courts and were made on 3rd January, 1927, 
when Act I of 1925 was still in force and the question , 
was whether the applications under S. 53 (4) of Act 1 j 
of 1925 did not lie in respect of the schemes settled by I 
Courts before the Act and lay only in respect of ^ 
schemes settled subsequently. | 


ACT (1927) S. 7. 

Held, that the schemes settled by the Courts under 
S. 92, C. P. Code, referred to in S. 71 of Act I of 1925 
must be only those which had been already settled. 
{Krtshnan Pandalat, J,) CHENGAYYA PaNTULU v, 
Kotayya. 140 I.O. 769 = I.B. 1933 Mad. 41 = 1932 
M.W.N. 1120-36 L.W. 883 = A.I B. 1933 Mad. 67 
= 63 M.L.J. 780. 

S. 69(2) — Scohe — Excepted temple — Scheme for 
— Constitution of separate body of trustees — Pozvers of 
the Board, 

In settling a scheme for an “excepted temple”, the 
Board has no power to appoint or constitute a separate 
body of trustees for administering the temple under 
S. 59 (2). Having regard to the general scheme of the 
Act, it cannot be said that S. 59 (2) was not intended 
to confer special power on the Board in the case of a 
I math but merely to make a special restriction when the 
power under S. 59 (1) is exercised with leference to a 
math. An “excepted temple*’ is clearly differentiated 
throughout the Act. {Pakenham IValsh and V arada- 
chariar, JJ,) NaRANNA NaIDU v. VeNKATARAMAYYA 
Bhuktha GarU. 68 Mad. 862=156 I.C. 963=8 

R. M. 91 = A I.R. 1936 Mad. 762 = 1935 M W.N. 382 
= 68ML.J. 722. 

S. 71 — Schemes settled by Ctvtl Courts’-— Appli- 
cation to Board for modification. 

Where applications were severally made to the Religi- 
ous Endowments Board for modification of schemes 
which had been settled in respect of certain temples by 
the Civil Courts and were made on 3rd January, 1927, 
when Act I of 1925 was still in force and the question 
"as w'hether the applications under S. 53(4) of Act I 
of 1925 did not lie in respect of schemes settled by 
Courts before the Act and lay only in respect of schemes 
settled subsequently. 

Held^ that the schemes settled by the Courts under 

S. 92, C. P. Code, referred to in S. 7l of Act I of 1925 
must be only those which had been already settled. 
{Krishnan PanUalat, J,) CHENGAYYA PaNTULU 
Kotayya. 140 I.C. 769=I.R. 1933 Mad. 41 = 1932 
M. W.N. 1120 = 36 L.W. 883 = A.I.R. 1933 Mad. 57 
= 63 M.L.J. 780. 

S. 84 (2) — Application under — Jurisdiction of 
District Court — Procedure applicable — Right of parties 
to adduce evidence. 

When an application is made to a Di'^tiict Court 
; under S. 84 (2) of the Madras Hindu Religious Endow- 
I ments Act in respect of a decision arrived at by the 
I Board on the q^e^tion w’hether an institution is a math 
I or temple within the meaning of Uie Act, the jurisdiction 
of the Court is not restricted to that of an appellate or 
revisional tribunal and the application being one to 
which the ordinary procedure of the Court will apply, the 
parties have the right to produce such evidence as they 
wish. {Reilly and Anantakrishna Ayyar, J J,) 'SRI 
I Ishwaranandv Bharathi SWAMI V. board of 
Commissioners for Hindu keugious Endow- 
ments. 56 Mad. 40 = I.R. 1932 Mad. 694 = 139 1.0. 
418 = 1932 M.WN. 729 = 36 L.W. 673 = A. LB. 1932 
(Mad. 593 = 63 M.L.J. 254. 

-(II OF 1927)— parte order— If opposed to 

natural justice — Order by Board appointing receiver — 
Powers of Board to review — Board not moved — Interfer- 
i ence. See CeRTIOKari. 68 M.L.J. 178. 

Scope and effect — If repeals Charitable and 

Religious Trusts Act (XIV of 1920). See CHARITABLE 
AND Religious Trusts act. 68 M.L.J. 55. 

- S. 7 (2) — Proceeding under Act of 1925— Con- 

tinuation. 
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SIADBAS HINDU BELIOIOUS ENDOWMENTS , 
ACT (1927), S. 9. 

The only provision in Act II of 1927 about continua- 
tion of proceeding begun under the Act of 1925 is ; 
S. 7 (2). It says that all proceedings taken under the 
earlier Act may bo continued after that Act in so far 
as they aie not inconsistent with the provisions of 
this Act. There is nothing in S. 75 (4) which is incon- 
sistent vith (ontjnuing the apjilication presented already. 
In such cases it is not necessary to convert the applica- 
tions into suits nor is there any question of Court-fees- 
{K*ishnan Pandahit, J) ChKNGAYYA PaNIULU?'. 
Kotayya. 140 I.C. 769 -I.R. 1933 Mad. 41-1932 
M.W.N. 1120 = 36 Ii.W. 883-A.I.R. 1933 Mad. 57 
= 63 M.LJ. 780. 

S. 9 (6) — Excepted temple — Test^ — '*nas been 

heredttatv' — Aleatvi^ of — Actual exercise a f right — 
Jf net efsai y. 

In finding whether a temple is or is not an “exceptfcd** 
temple (he (’(jurt has to ( rmsider not only whether the 
right to the trusteeship is hereditary, but also whether 
in fact such right has lieen exerci^'ed by the members of 
the foundei’s family. The w'ords “has been hereditary’* 
in 3. 9 (5) of the Hindu Keligious Kndowments Act 
suggest that the right contemplated is one which has 
continued to be exeicised up to date. What has to be 
taken account of is the de facto exercise of hereditary 
light and not of a mere piesumptive right not exercised 
for several geneiation.s. {Varadachariar^ Jf) KRISHNA- 

MUK'iHi V, Mai)Ra.s Hindu Kkligious Endow- 
MKNTS Hoard. 69 Mad. 246-= 168 I.C. 733^-8 R. 
M. 349 =1936 M.W.N. 781-42 L.W. 547 -AI.R. 
1935 Mad. 921 = 69 M.L J. 384. 

S. 9(11)-A 'attalai — If endoxvment . 

A Kattalai is a religious endo>vment within the mean- 
ing of S. 2 (11) {Eeailey, ('.J> and CoriiiAtyJf) 
PKluSIDEN'r OF 1 HE HOARD OF COMMISSIONERS FOR 

, Madras v, Nagarathina Mudai.tak. 
156 1.0 261 7 BM. 674 « 41 L W. 454-1935 M. 
W.N. 302-A.IR 1935 Mad. 417-68 M.LJ. 549. 

S. 9 (11) — Offerinqs mid gifts— If personal prO' 

pettier of poojanes or trustees. 

Properties consisting of gifts and offerings made to 
the temple by worshippers are pnme fade temple pro- 
peities and not the peisonal properties of the poojaries 
or trustee*'; it is for the latter to prove any rights they 
claim in them. {IValsh, J.) KaMASWAMI POOSARI v. 
Madras H.K.E. Hoard. 156 I.C. 932 = 8 R.M 81 
-41 LW. 199-1935 M.W.N. 127-A.I.R. 1935 
Mad. 755 = 68 ML. J. 178. 

S. 9 (11) — Religious endowment — Kattalai — 

APamng of. 

The definition of religious endowment in S. 9 (11) is 
wide enough to include a Kattalai. In the stricter sense, 
a Kattalai is a religoms endowment the object of which 
is the peifoimame of .some kind of religious duty in the 
temple for the benefit of some other individual or in.stitu- 
tion outsirle the temple. In the lesser sense, there is no 
outside institution or individual who is the beneficiary 
but the temple itself is the beneficial y. Ramesamy O C . 
/. and Venhatasubba Raoy /) VyTHIUNGA PaNDAKA 
Sannadhi z/. Kanganadha Mudaliar. 67 Mad. 
362-150 I C. 448- 6 R.M 722- 1933 M.W.N. 1235 
-39L.W. 205- AIR. 1934 Mad. 126 = 66 M.L.J. 
98. 

S. 9 (12) — 'Temple' — Meie ruins whether 

suffUient. 

Where there W'as nothing remaining of a temple except 
a heap of stones its site and its name and the e'-tablish- 
ment of the temple had completely disappeared and 
ceased to be used as a place of public worship at a time | 
long beyond living memory. 


MADRAS HINDU RELIGIOUS ENDOWMENTS 
ACT (1927), S. 44. 

Heldy that there was no temple within the meaning 
of S. 9 (12). {Beasely, CJ. and Cornish, /.) HINDU 
Religious Emdowments board, Madras v, ruk- 
MINI. 56 Mad 636 = IR. 1932 Mad. 462-137 1.0. 
768 - 1932 M.WN. 442 = 36 L.W. 688=AI.R. 1932 
Mad. 470-62 M.L.J. 694. 

S. 18— (As amended by Act IV of 1030)~Ex- 

cepted itmple — Board starting scheme proceedings suo' 
motu — Appointment of receiver pending final order — 
Legality- -If ultra vires — bViit of certioraii — Istue of. 
The Hindu Religious Endowments Hoard, Madras, 
staited suo motu proceedings under S. 62 of Act II of 
' 1927 to frame a scheme for a temple which w'as an ex- 
; cepted temple according to the amended definition of 
Act IV of 1930. While the draft scheme was pending 
Consideration by the trustees, the Hoard, purporting to 
act under S. 18 of Act II of 1927, appointed etn interim 
' receiver of the temple for realising the collections and 
offtrings duiing Fridays in the month of Adi, with a 
view to ascertain the correct income deiived by the 
J temple during the Adi Fridavs, 

Held, that the order appointing a receiver was ultra 
inrts^ as the Board had no such powers of interference 
with the trustees of excepted temples, anti that the 
general principle “that where an Act confers juri'jtliction 
it impliedly also grants the power of doing all such acts 
or employing such means as aie essentially necessary to 
its execution,” cannot override the more particular pro- 
visions of the Act which defines the powers, 

Held, further, that even if no actual relief is possible 
I because the period duiing which the collections were to 
; be made w’as already past, the matter was one of such 
I importance, and the order a serious infiingement ot 
: the lights of the trustees that the ta}>e was a proper one 
i in which the High Court should exercise its right of 
! certiotari, and the order appointing leceiver should be 
set aside a** being in exres*) of the Board’s juiisdiction . 

' (Walsh, J.) RAMASWAMI HOOSAKI V. MADRAS II. K. 
E. board. 156 I C. 932 = 8 R M. 81-41 L.W. 199 
-1935 M.W.N. 127- A IE. 1935 Mad. 765-68 M. 

L. J. 178. 

— Ss. 20(1) (a) and (c), 21 and 22— Committee 
constituted under Act of 1863 — Pciuer of Goz>ernfnent to 
vary. 

Where the strength of a certain Devasthanam committee 
constituti-d under the Act of 1863 is vaiied by certain 
Government notifications purporting to intei fere with 
and vary the constitution of that committee under the 
Act of 1927 it means that it w as abolished by one of the 
notifications validly under .S. 20 (1) (c) and w'as recon- 
stituted validly under a suDsequent notification under 
S. 20 (1) (r/) of the Act of 1927. (Wallace and Krtsh- 
nanPandalai, J J.) LaKSHMANA AvyaR R. S. 

' Nayudu. I.R. 1931 Mad. 620 = 132 I.C. 124-19S1 

M. W.N. 193- A.I.R. 1931 Mad. 340. 

S. 44 — Applicability — Bet 7>ice Inams — Failure to 

perform service^Renudy of trustee against mam holder. 

S, 44 of thte Act does not enable the ("ourt to make an 
order in respect of services to a temple w^hich are re- 
munerated by a service inam. The section refers to 
! the case of an endowment which is clearly in the nature 
I of a charge and a charge only, that is to say, where 
otherwise ordinal y land is made subject to such a charge, 
the proceeds of which are to be paid by the holder to 
the institution. In the case of an inam land, no such 
payment is in question nor any charge securing it and 
S. 44 has no application thereto. (Curgenven, /.) 
Kotayya z/. Yellamanda. 56 Mad 731 = I.R. 1933 
Mad. 454 = 144 I.C. 606 (1)= 1933 M.W.N. 608 = 38 
L.W. 94-A.I.R, 1933Mad.649=66M.L.J. 64. 
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MADRAS HINDU BBIalOIOUS ENDOWMENTS i 
ACT tl927), S. 44. 

Ss. 44 and 84 — Order of District Court on ap* \ 

plication under S. 144 — Appeal — Decree. ' 

A proceeJing under S. 44 of the Madras Hindu 
Religious Endowments Act is not a suit, and no appeal I 
lies from an order passed by the District Judge under 
S. 84 (2) of the Act either under that Act or under the 
Civil Procedure C vle. Such an adjufiication is not a 
decree under S. 96 read with S. 2 (2), C. P. Code. 

tone and Pakenham Walsh, JJ) VenKATARATN '\M 
7A NaGayva. 158 I.C. 630 -1935 M.W.N. 657 = 41 
L.W. 682 = AIR. 1935 Mad. 373 = 68 M.L.J. 423. 

' " S- 57 — Order framing scheme under — Binding 

nature of — Effect — Decision about the temple being u on- 
excepted. 

Under S. 57 of the Act, the order of the Board settl- 
ing scheme became final in the absence of suit mentii'iicd 
in it and it is binding on the committee the trustee and 
all parties having interest. S. 57 apphes only to non- 
excepted temples and when the Board settles a scheme 
under tint section, that act involves the decision on 
its part that the teinpD is a non-^exceptetl one. The 
order settling the scheme, and the decision which it 
involves are erjually binding on all persons having 
interest and therefore no farther enquiry is needed in 
regar«.'l to I he temple as distinguished from its proper* 
ties, (y cnkatasnhha Rao, /.) SkSHASAYEE AYVANGAR 
JV. UOVINDA PILLAI. 59 Mad 36=157 I.C. 925-8 
R.M. 177 = 1935 MWN. 556-42LW. 46 = A.IR 
1935 Mad. 612 = 69 M L J. 87. 

— — S 63 — Scheme — Internal management of except- 
ed temple — Interference by Boat'd. 

The policy of the Act is to place mutts and ex'.epted 
temples in normal conditions under much less direct and 
detailed interference from the Board in matters of 
internal management than ordinary temples. This does 
not mean that in ca.ses of proved mismanagement or 
incapacity, or in the imperative interests of future good 
government, such interferc*nce may not have to be 
provided for in a .scheme. But in the absence of such 
special grounds the proper aim in a scheme of 
administration for an excepted temple is to leave the 
internal managements as much as possible to the trustees 
providing only such .safeguards as are sulii:ient to pre- 
vent grave misgovornment and to make the power of 
superintendence of the Board effective. {Wallace and 
Knshnan Pandalai, //.) MaNAVIKKaMA RaJA v, 
Th.athaMangalath. 54 Mad. 532 = 131 1.O. 19 = 
35 L.W. 817 = A.I.R. 1931 Mad. 328. 

S. 63 — Suit for modification of scheme — Evi- 
dence to ^how how scheme worked admisuhle. 

In a suit under S. 63 for the modification of a scheme 
evidence to show how the scheme worked is admissible. 
The need to amend a sciienie may arise as much from 
the fact that it does not work or has not been worked 
properly as from pieviously existing facts such as mis- 
man.agement. {it allace and Knshnan Pandalai, J J.') 
Manavikrama raja V. Thathamangalath. 54 
Mad 532=1311.0. 19 = 35 L.W. 817 = A.I.R. 1931 
Mad. 328. 

"■■S. 67 Jurisdiction of Board — P7eed for exist- 
ence of temple. 

The Board has no jurisdiction to decide the way in 
which the income from properties attached to a temple 
should be applied when the temple has, before the Act 
came into force, permanently ceased to exist as a place 
of public worship. The Act is applicable only if there 
is in existence a temple as defined by S. 9 (12). 

Semple: — It may be that a temple which at the time 
when the Act came into force, had been temporarily 
abandoned as a place of worship for reasons, such as 


MADRAS HINDU RBLIGIOUS ENDOWMENTS 
ACT a927), S. 70. 

destruction by fire or flood, would still be a temple to 
which the Act applied. {Beasley, C.J, and Cornish, J f) 

Hindu religious Endowments board, Madras 
77. Rukmani. 65Maa. 636=I.R. 1932 Mad 452 = 
137 1.0. 758-1932 M.W.N. 442 = 35 L.W. 588 = A.I. 
E. 1932 Mad. 470 ---62 ML. J. 694, 

-3. 69 J/uornc' — Yeomiah allazvance — Levy of 
contribution, 

I Yeomiah allowance granted by the Government to a 
temple does not come under ‘int.-ome’ and cannot be the 
basis for levy of contribution under S. 69. {Madhavan 
Nair, /.) KRISHNAVENaMMA KRISHNA SaSTKU- 
LU. I.R. 1932 Mad. 401 (1) =137 I.O. 610=1932 

M. W.N. 1062 = 35 L.W. 348-A.I.R. 1932 Mad. 310 
(1). 

‘Ss. 69 and 70 — Kaitalaidar — Assessment of 
P divers of Board— Execution as decree. 

Since a Kattalai is a religious endowment, S. 70 (1) 
of the Act authorises the Board to U'iSes.i, the kattalai- 
dar or the trustee of a specific endowment with contri- 
bution undei S 69 of the Act. S, 70 (2) of the Act 
further enables the Board to lecover the amount so 
asses'.ed by execution proceedings against such trustee. 
The executing Court must execute it as a decree and 
cannot go behind it. {Beasley, C\ J, and Cornish, /.) 

President of the Board of c'ommissioners for 
H. R. E., Madras v. Nagakathina Mudaliar. 
156 I.O. 261 = 7 RM. 674 -41 L.W. 454 = 1936 M.W. 

N. 302 = A I.R 1935 Mad. 417 = 68 M.L.J. 549. 

Ss. 69 and70(2;— C • onlribntions — Recovery of 

— Application to Court by Board — Validity of demand 

If can be gone into — Ob/ection on the ground of non- 
service of notice — Maintainability. 

A Court to which an application is made under S. 70 
(2) of the Act has the .same powers, and is subject to the 
same limitations, as woiiKl be a Court executing an 
ortlinary civil decree. It must execute the demand 
made by the Board as it stands and cannot enter into 
questions of its validity or propriety. In particular, no 
inquiry can be made into the nieiits of the decision upon 
which the demand is based. It is, however, open to the 
Court to decide in any disputed case whether the pro- 
perty out of which it is proposed to realise the amount 
i-. a religious endowment within the meaning of the 
Act.^ When notice is served on the archakas, they have 
no right to dispute the validity of the notice served by 
the Board on the ground that it was not served on the 
trustee. If, in fact, there is some other trustee, it i.s 
ft>r him to object on that score, if he elects to inter- 
vene, and not for the archakas. {Curgenvai and Cor- 
nish. JJ) Ramiah 77. President, H. R e Board. 
58 Mad. 764 = 157 I.C. 818 = 41 L.W. 411 = 1935 M. 
W.N. 317 = A.I.E. 1935 Mad. 396 = 68 M.L.J. 494. 
S 7C— Demand for contribution — Non-com- 
pliance— Application to Court under S. 70 (2)— Limita- 
tion applicable— Starting point. See LIMITATION 
1 act. Art. 182. 68 M.L J. 200. 

I S. 1^— Proceedings under — If in execution — 

! Ex parte decree cannot be set aside in revtezv. 

Proceedings under S. 70 are proceedings in execution 
I of a decree, and therefore it is not open to the persons 
■ against whom proceedings are instituted to object to the 
I validity of the orders passed by the Hindu Religiou.s 
j Endowments Board and they are not entitled to have 
\ the ex parte dterati set aside in review. {Beadey,C.J. 
and Cornish, J.) MaHADEVUDU z/. Hindu KeLIGI- 
I ous Endowments Board, Madras. 157 I.O. 986 
= 8R.M. 189 = 42 L.W. 497 = 1935 M.W.N. 384 = 
A.I.B. 1935 Mad. 585. 

■"S, 70 — Recovery of amount — Application for — 
Appeal. 
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MADRAS HINDU RELIGIOUS ENDOWMENTS 1 MADRAS HINDU RELIGIOUS ENDOWMBNics 


j.vxAi^xw«.» Q I 

ACT (^1927^ S 70 I ACT (1927j» \ 

purposes, namely, for the renovation of a temple anct 
The words in S. 70 “as if a decree had been passed | rnainlenance of a veclapatasala not connected 

attract to the order the whole procedure in execution temple, the entire amount of the fund being 

and the right of appeal provided under S. 47 of the C. ! purpo&es together v%ithout any appor- 

P. Code. {VeukaUjsuhba Rao and Reitly, JJ ) i uonment or severance, the endowment is not a “religi- 


LAKSHMINDK A TiKTA SWAMIYAR ». PRESIDENT, TI. 
U E. Board, Madras. 56 Mad. 712=I.K, 1933 
Mad 162-141 I.C. 799=37 L.W. 207 = 1933 M. 
W.N. 213 A I.R. 1933 Mad. 305 = 65 M.L.J. 364. 
[E. 58 M. 760(762); 68 M.L.J. 423.] 

S. 10 —Service on executive trustee — Suffnieney 

of. 

When l)y usage one of several trustee^, acts as the 
managing or executive tiustec, the notice served on >-uch 
ijustee must be deemed to be a proper notice as against 


ous endowment^ falling under the Madras Hindu 
Kfcbgious Endowments Act, because one of the purposes, 
though religious, is outside the scope of the Act. 
{Venkaiasubba Rao, /.) ANNAMALAI CHETTIAR v, 
SULAYAPPA Chettiar. 161 I.C. 177 = 8 R.M. 795 
-1935 M.W.N. 607=42 L.W. 606 = A.I.R. 1935 
Mad. 983-69 M.L J. 274. 

S. 73 — Scope — Suit by trustees against alienees 

—Bar, 

The effect of S 73 of the Act is that a suit which 


the institution. {Venkatasubba Rao and Reilly, JJ.) j could only be instituted by the Advocate-General or by 
Lak.SHMINDRA I'lKTA SwAMiYAR 7>. PRESIDENT, H. i some peisons with his Consent under S. 92, C.P, Code, 
K. E. board, Madras. 66 Mad. 712 = IE. 1933 | must, when it relates to religious endowments governed 
Mad. 162=1933 M W N. 213=141 I.C. 799 = 37 L. j By the Act, be instituted by the Religious Endowment 
W. 207 = A.I.R, 1933 Mad. 306=66 M.L.J. 364, | poard or by some person having an interest and with 

— — S. 70 (1) and (2) —Assessment by Board of j the consent of the Board. Hence a suit by a trustee to 


Kattalaiclar — Recovery of contribution assessed — Execu- 
tion-Power of Court to refuse execution. See 

MADRAS Hindu religious Endowments act, ss 


I recover trust property from the alienees is outside the 
! scope of S. 73. {Beasley, C. J. and Cornish, J.) 
Hazarimull Chanduk Chand z/. Ved.\chala 


69 AND 70. 41 L.W. 464 = 1936 M.W.N. 302=68 I Che7TIAk. 55 Mad. 649 = LR. 1932Mad. 493 = 138 


M.L J. 649. 


I.C. 74= 1932 M.W.N. 9 = 36 L.W. 166 = A. IE. 1932 


-S. 70 (2) — Application under — Jurisdiction of \ Mad. 234= 62 M.L.J. 180. 


District Judge — Legality of Board's demand — Jf can 
be enquired into, 

A Distiict Judge who is moved under S. 70 (2) of the 


— S. 73 — Scope — Suit by trustee against person 
\ vorongly in possession of trust property. 

The bar under S. 73, is only in respect of suits relat- 


Act is in the same position as any other executing | ing to the administration or management of the trust, 
Court and is precluded from deciding whether the i proceedings against the trustee and not in respect 
demand made by the Hindu Religious Endowments , of proceedings against the person who is wrongly in 
Board was right or wrong He has no jurisdiction to | possession of the property in which the trust is interest- 
examine the demand on its merits, Imt is bound to j ed. Wheie the claim by the trustee of a temple is for 
enforce it. {Beasley, C J. ami King, /.) PRESIDENT ! a declaration that defendant 1 had no right under the 
OF THE Board ok Commissioners for H. R. E., | sale deed taken by him from defendant 2 on the ground 
Madras Shikur MUTT. 58 Mad. 760 = 156 I.C. , that the property is burdened with a .service to the 
747 = 8 KM. 44 = 41 L.W. 264 = 1935 M.W.N. 142= j temple. 

A.I.R. 1936 Mad. 217 = 68 M L J. 200. ‘ Hdd, that the suit is not haired by S. 73. 55 M. 549: 

-S. 70(2) — Application under — Powers of Court 62 M.J..J 180. {Vaiadachanar, J.) VfNKATACHAR- 


— Validity of demand — If can be gone into — Non- 
service of notice on trustee — Objections as to — Compe- 
tency. See Madras Hindu religious Endow- 
ments Act, wSs. 69 AND 70 (2), 68 M L J. 494. 

S. 75 — Applicability and scope — “Religious 

endowment” — Fund for revocation of temple and for 


jYULUt/. Harthara PRASAD. 168 I.C 883=8 R. 
IM. 376 = 42 L.W. 767=1936 M.W.N. 903=A.I.R. 
1 1935 Mad. 964. 

■ S. 73 — Scope — Suit to establish a personal right 

of hereditary tmsteeship, 

A cla'ss of suit to which S. 92 of the C P. Code would 


maintenance of Vedapatasala — Amount used for both I not relate cannot be brought within the scope of the 


together without apportionment for severance — If falls 
under Act. See C. P. CODE, S. 92. 69 M L.J, 274. 

S. 73 — 'Except as Provided by this Acf ' — 

Meaning of. 

The expression “except as provided by this Act'* 
should be construed as meaning “contrary to the provi- 


first part of the S. 73 and a suit to establish a personal 
right as hereditary trustee cannot be deemed to be a 
suit in respect of the administration or management of 
the religious endowment to which the trusteeship 
appertains and is, therefore, not barred by S. 73. 46 
Bom, lOl, Ref. {Cur genven and Cornish, JJ,) VytHI- 


sions of the Act*'. So a suit, if not prohibited by the BinGa PandaRA SaNNadhi v. Temple COMMITTEE, 


Act, is not barred even if jt be not provided for by the 
Act. 97 I.C 480, Poll. {Cur sienven and Cornish, JJf) 
VVTHILINGA PaNDARA SaNNADHI TEMPLE COM- - 


Tinnkvelly Circle. 64 Mad. 1011 = 1 . R. 1931 
Mad 702 = 133 1.0.14 = 34 L.W. 254=A.I.B. 1931 
Mad. 801 = 61ML J. 815. 


MITTEE, Tinnevelly CIRCLE. 64 Mad. 1011 = 1. Appr. 57 M. 3l5 (328\ Disc. 55 M. 549 (552, 557); 

R. 1931 Mad. 702 = 133 I 0 14 = 34 L.W. 254=A.I. ^xpl & Not F. 57 M. 362 (367, 374).] 

R. 1931 Mad 801 = 61 M.L J. 815. S. 73 — Suit under — Reliefs payable in, 

[Appr 57 M. 3l5 (321); Expl. & Not F. 57 M. 362 S. 73, having regard to the manner in which it has 
(366, 3( )7.) I come to be framed and taken with the provisions relat- 

“ -S. IZ—Scope and effect of, ing to Court -fees, is confined to cases in which the main 

The revpoctive spheres of S. 92, C. P. Code, and relief falls under any of the classes (a). (^), (r) and (^) 
o. 73 of the Madras Hindu Religious Endowments Act and covers relief only incidental to or ejusdem generis 
must not he forgotten. The latter Act removes from with the main reliefs and it is because it is to be confined 
the ambit of b. 92, C.P. Code, only those religious trusts to suits of such a simplified nature that the Court fee is 
Which ^ount to leligious endowments’* under that made definite and limited to Rs. 50. It is not made too 
c . ere art endowment or fund is set apart for two costly because it is inexpedient to do so where the relief 
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MADRAS HINDU BEUaiOUS ENDOWMENTS 
ACT (1927), S. 73. 

is for the removal of a trustee or to vest property in a 
Receiver, etc. Hut when it is sought to recover properties 
which may be worth lakhs of rupees and to recover 
monies as a result of taking accounts of gross mis- 
management or as damages for some act of default, to 
permit such suits to be filed with a Court-fee of Rs. 50 
seems not to have been intended by the Legislature. 
Beyond the reliefs expressly mentioned in (cj), (<^) and 
(c) of S. 73 and any relief incidental to them no further 
relief can be prayed for in the suit. (^Ramesam and Cor^ 
nish, //.) Vasudevan ADISERPAD v. Rhawadasan 
NAMBUDIKI. 67 Mad 316 = 148 I C. 1166-6 R.M. 
686 = 1933 M.W.N. 1433 = 38 L.W. 902 = A.I.R. 1934 
Mad. 116. 

S. 73 (2) — ConstrutUofi — "'Except as provided 

by this Act'^ — Smt relating to the admtnistfation of a 
kaitalat — Jurisdution, 

The woids “except as provided by this Act” mean 
“except under the provisions of this Act”. There is no 
leason to construe the terms as being confined in their 
application to the procedure governing the suit for in 
their plain and natural sense, they are intended to lay 
down the substantive law also. 54 M. 1011; 1927 M. 338, 
Uist. The words of Cl. (2) exclude the applicability 
of S. 92, C. P. Code, to a suit for the administration or 
management of a kattalai which is a religious endow’- 
•ment under the Act. Such a suit is not, therefore, 
maintainable. (Desirability of amendment suggested.) 
{Ramesam^ C. J, and Venkatasubba Rao^ /.) 
VYTHILINGA PANDARA SaNNADHI 7'. Ranganadha 
Mudaliar. 57 Mad. 362 = 160 I.O. 448 = 8 R.M 
722 = 39 L.W. 205 = 1933 M.W.N. 1236 = A.I.R. 1935 
Mad. 126 = 66 M.L.J. 98. 

— — 'S. 73 (2) — 'Suit relating to management of 
religious cndowmenf — Suit for money due on accounts 
and for damages is not one. 

Per Ramesaniy O C.J. — Suits merely to lecover money 
found due by the defendant on the taking of accounts 
and to recover property belonging to the trust but in the 
possession of the defendant and to recover damages for 
a tort committed by the defendant W’ould always be 
maintainable under the general law and may not fall 
under S. 92, C. P. Code, even and they certainly w’ould 
not be suits relating to the administration or manage- 
ment of religious endowments, within S. 73 of Madras 
Act (II of i927). {Ramesam, O.C.J, and Venkatasubba 
RaOy /.) VYTHILINGA PaNDARA SaNNADHI v. 
Ranganadha Mudaliar. 57 Mad. 362=150 I.C. 
448 = 8 R.M. 722=39 L.W. 206=1933 M.W.N. 1236 
= A.I.R. 1934 Mad. 126 = 66 M.L.J. 98. 

S. 76 (4) — Proceeding under Act I of 1925 — 

Continuation under new Art, 

The only provision in Act II of 1927 about continua- 
tion of proceedings begun under the Act of 1925 is S. 7 
(2). It says that all pioceedings taken under the 
earlier Act may be continued after that Act in so far as 
they are not inconsistent with the provisions of this Act. 
There is nothing in S. 75 (4) which is inconsistent with 
continuing the application presented already. In such 
cases it is not necessary to convert the applications into 
suits nor is there any question of Court-fees. {Krishnan 
Pandalai, /.) CHENGAYYA PaNTULU v. KoTAYYA. 
1401.0. 769 = I.R. 1933 Mad. 41 = 36 L.W. 883 = 
1932 M.W.N. 1120 = A.I.R. 1933 Mad. 67 = 63 M.L. 
J. 780. 

S. 75(4) — Scope — Applicability to prior proceed^ 

ings. 

S. 75 (4) was not intended to be retrospective and 
could apply only to proceedings taken after it had come 
into force. (^Krishnan Pandalai^ /.) CheNGAYY’A 


MADRAS HINDU BELIOIOUS ENDOWMENTS 
ACT (1927), S. 78. 

PANTULU V. KOTAYYA. 140 I.O. 768 - 36 L.W. 
883=I.K. 1933 Mad. 41=1932 M.W.N. 1120=A.I. 
B. 1933 Mad. 67=63 M.L.J. 780. 

S. 78 — Application by the fresh trustee for posses- 
sion — Third party*s obstruction — Power of Court to 
hold enquiry — Discretion — Remedy — Independent suit — 
Court's power not e.xhausted after order for delivery — 
Order under whether can he revoked for likelihood of 
breach of peace if executed •^Applicabtltty of O, 21, 
Rr, 97, 98 and 99, C. P. Code^ to these proceedings — 
S, 141, C, P. Code—htfect of. 

A scheme was settled by tlie Religious Endowments 
Board in respect ot a temple under S. 57 of the Act and 
the petitioner became the trustee, in virtue of that 
scheme. He applied to the District Court under S. 78 
of the Act against the ex- trustee for being put into 
possession of the property. In spite of the order of the 
Court granting his request he was unable to obtain 
actual possession of either the temple or its properties 
by reason of resistance offered by two strangers. The 
lower Court felt that the moment an adverse claim was 
put forward by a third party, its power came to an end 
and the trustee should be directed to enforce his remedy 
by filing a regular suit, 

Held, (1) that under S. 78, the Court has power to 
deal with the question, by whomsoever the obstruction is 
offered at the outset; whether by the ex-trustee or by 
stranger. But it does not follow that the Court is in 
every case bound to hold an investigation, for, in the 
exercise of its disci etion, which the section vests in it^ 
it may decline to do so, directing the trustee to seek bis 
remedy in an independent legal proceeding. (1933) M. 
W.N. 934 diss. from ; A.I.R. 1933 Mad. 120, followed, 
(2) If the adverse claim put forward is of a bona fide 
nature or if difficult and complicated questions have to 
be gone into, the Court may properly refuse to make an 
enquiry. (3) The power of the Court is not exhausted 
when, upon a petition directed against the ex trustee, it 
had made an order directing the delivery of possession. 

In the present case the trustee procured such an order 
in the first instance but complained that the execution of 
it was prevented by reason of the resistance offered by 
the third parties. (4) The applications mentioned in 
S. 78 are proceeding* in a Court of civil jurisdiction 
within the meaning of S. 141, C. P, Code. Hence the 
provisions of O 21. Rr. 97, 98 and 99 become appli- 
cable and the Court can in viitue of the power conferred 
by them make the investigation. National Telephone 
Co. Ltd.., Postmaster-General y (1913) A. C. 546, (1933) 

I L.R. 57 Mad. 35 and 61 M.L.J. 894, referred to. (5) 
The lower Court ought not to have revoked its original 
order made in favour of the trustee, directing the 
delivery to him of the temple on the ground that the 
execution of the order was likely to be attended with a 
breach of the peace. {Venkatasubba Rao, /.) Sesha- 
sayee Aiyangar V. Govinda Pillai. 69 Mad. 36 
= 1571.0.925 = 8 RM 177 = 1935 M.W.N. 566=42 
L.W. 46 = A.I.R 1935 Mad. 612 = 69 M.L J. 87. 

S, 78 — Ex parte order for delivery — Third 

party claiming property — Objection by — Reconsideration 
of order — Powsr of Court. 

Where the Court has passed an ex parte order under 
S. 78 of the Madras Hindu Religious Endowments Act, 
1927, directing delivery of alleged trust property to a 
person appointed by the Board to discharge the duties 
of a trustee, it is open to the Court to reconsider the 
order on the objection of a party prejudicially affected 
by it. {Curgenven, /.) GuRUVAMMAL v. ARUMUGA 
Padayachi. 136 1.0.769 = I R. 1932 Mad. 306= 

34 L.W. 989 = 1931 M.W.N. 1204= A.I.R. 1932 Mad. 
164 = 61 M.L.J. 894. 
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MADEAS HINDO EELIGIOUS ENDOWMENTS 
ACT (1927), S. 78. 

S. Order under —Appeal, 

No appeal lies from an order under S. 78 either 
before or after the amendment C)f that section by Act 
IV of J930. {Reilly and Comtek, JJ.) SaMI KKDDIAR 
V, JANIKIRAMA RKIlDIAR. 1933 M.W N. 141 (1). 

S. IS—Orde/ for delivery — Enfot cement of — 

Powers of Court. 

S. 78 which confers on the Court jurisdiction to make 
oidejs for the delivery of possession must be neld 
impliedly to confer on the Court the powxr of do!n." all 
acts necessary to the execution of its order, e to 
remove obstruction and to cause delivery of pos-e^sion 
to be made in accordance with its order. National 
Telephone Cols cave. (l9J3)AC 546, referred to. 
{Ptosley. C and Bard swell., Jl) N \KAYANA fVENO \R 

z/. Desikai^hariar. 57 Mad. 35-^6 I.R. (Mad.) 49 
- 145 I.O. 335 - 1933 M.W N. 363= 38 L.W. 399 = 
A.I.R. 1933 Mad 689 -65 M.L J. 315. 


' MADRAS HINDU RELIGIOUS ENDOWMENTS 
' ACT (1927), S. 84. 

' the old committees under the Act of 1863 and put in 
I their place new committees under the Act of 1925 and 
' that for the transitory period Schedule 3 is to be in 
operation. {Wallace and Krishnan Pandalat, //.) 
i Lakshmana AYYAR V. K. S. NAYUDU. IR. 1931 
Mad. 620=132 I.O. 124 = 1931 M.W.N. 193 = A.I.R. 
1931 Mad. 340. 

I -S. 84 — Application under — Dismissal for 

default— Order refusing to set aside — Appeal. 

. An order refusing to set aside the dismissal of an 
application under S. 84 for default is not appealable. 

‘ {Sundarant Chetty and Pakenham Walsh, JJf) SrINI- 
' VASA Ayyar V. Board of Commissioners for the 
i Hindu Religious Endowments, Madras. 57 
Mad. 297- 6 RM. 446 = 1481.0. 168 (1) = 39 L.W. 
197=1934 M.W N. 671(1; = A.I.R. 1934 Mad. 258 
,(1) = 66ML.J. 247. 

■ S. Board deciding status of temple — Po7ver 


S.78 — Right to apply — Trustees holding ofjfi^e 

on the date of the Act. 

Trustees holding office when the Act came into force 
are, under S 5l (4), deemed to have been appointed 
under it on the date when the Act came into force and 
so though not aripninted by the Committee, they are 
entitled to apply under S. 78. {Knshnan Pandalaiy 
/.) Katamreddi Ramireddi Srekkamui.u 
REDDI. I R. 1933 Mad. 58= 140 I.O. S26= A.I.R. 
1933 Mad. 120. 

S. 78 — Scope — Application against Grangers in ' 

possession — Maintainability — Discrttion of Coutt. 

There is nothing in S. 78 which debars the jurisdiction 
of the Court to which an application is ntade under it 
from trying any question which may be appropriate as 
between a religious endowment and strangers, provided 
the question be relevant to the possession of the mutt 
or temple or its endowments or title-deeds or documents. 
But the section only Confers adisiretion. The Court 
'’"may". The Court is not bound to make an order j 
under the section in circumstances in which a difficult 
question of title may arise and prolonged investigation 
be involved. The Court will ordinarily order a separate 
suit where the dispute is between a temple and a third 
party who has a genuine and hostile claim. {Krtvhnan 
Pandalai, /) KaTAMKI DPI RaMIREDDI v. SrEeka- 
MULU Reddi. IR 1933 Mad. 58 = 140 I C. 826 = 
A.IR. 1933 Mad 120 

S. 78 — Scope — Qmstion of title — Enquiry into — 

Disention of District Court. 

S. 78 is intended to apply only to the admitted endows- 
ments and it is not intended that the Pistrict t^'ouit 
should enter into questions of title. Even if it is expected 
to form its opinion on such questions in a summary peti- 
tion under S. 78, it could not be intended to be final; it 
is subject to the result of a civil .suit. If, therefore, the 
District Court refused to go into the question of title , 
and to irass an order umler S. 78, the High Court wall j 
not, in revision, send the case back to if. {Ramesam, /.) 
SURRAHMANYAM SUBBAYI. 150 10. 384 = 8 R.i 
M. 721 = 1933 M.W N. 934 = A I.R. 1934 Mad. 143. | 

S 79 (1) — Commtftee established under Act of 

1863 — Committee constituted under S. 16 — Patver of 
Local Gt vei nment to abolish or vary. 

S. 79 (1) means that any committee establi.shed under 
the .\ct of 1863 and in existence at the commencement 
of the \ct of 1925 is to be regarded by the law as if it 
were one constituted under the Act of 1925 and there- 
fore is a comn'ittce which comes within the definition 
of “Commjttee^’ under S 5. S. 16 gives the Local Gov- 
ernment power to vary or abolish such a committee. 
What both the sections really mean is that the Local 
Government takes power if it thinks fit to abolish 


I to re I p^n. 

' Where the question of the status of the temple is 
j raised b> the trustees for the purpose of getting the deci- 
sion of the Board, there is a dispute w'hich the Board is 
comiietent to decide under S. 84 (1) and if the Board 
decides that the temple wms an excepted temple accord- 
I ing to the law' then prevailing and the trustee being 
I satisfied with his decision no application is made to the 
I Court to set a'^ide or modity the Board^s order, the 
order of the Board becomes final. The Board then has 
no jurisdiction to reverse its order after the amend- 
ment of the definition of excepted temple of 1930. 
{Coinish, /.) RAJAGOPALA CHETTyAR V. HINDU 
RELIGIOUS Endowments Toard, 152 1.0.386 = 
7RM. 222=1934 M.W.N. 1125 = 40 L.W. 288 = 
A.I.R. 1934 Mad. 555. 

S. 84 — Order under sub-S^ (2) — Appeal to High 

Court — i Mai ntainabihty. 

An order passed by the District Judge under S. 84 (2) 
of the Act on an application made to the District Court 
j to set aside the decision of the Hindu Religious Endow- 
■ ments Board under S. 84 (1) is not appealable to the 
I High Court either under the Endowments .Act or the 
I C. l\ Code. A proceeding commenced on such an appli- 
1 cation is not a suit ; an order made thereon is not a 
decree and is not appealable. {.Madhavan Nair, 

' Jackson and Lakshmana Rao, JJ ) KA JAGOPALA 

' Chettiar V. Hindu Religious Endowments 
I BOARD, Madras. 57 Mad. 271-147 10.614 = 6 
RM. 362=1933 M.W.N. 1385-39 L.W. 4 = A.I.R. 

I 1934 Mad. 103 (2)= 66 M L.J. 43 (F B.;. 

[R. 11 O.W.N 1533 (1538); 57 M. 297 (298); Cons. 

I 68 M.L.J. 423^24,425).] 

! S. 84(1 ) — Junsdittion of Board — Need for 

I temple being public place of worship. 

I The Board has no jurisdiction to de ide the way in 
which ‘he income from properties attached to a temple 
should be applied when the temple ha.s, before the Act 
came into force, permanently ceased to exist as a place 
of public worship. The Act is applicable only if there 
is in existence a temple as a defined by S, 9 (12). 

Sernble : — It may be that a temple w^hich, at the time 
when the Act came into forc e, had been temporarily 
abandoned as a place of w’orship for reason*-, ‘^uch as 
destruction by fire or flood, would still be a temple to 
which the Act applied. (Beasley, CJ. and Cornish, /.) 

Hindu Religious Endowments board, Madras 
z/. Rukmini. 65 Mad. 636 = I.R. 1932 Mad. 452= 
1371.0.758 = 1932 M.W.N. 442=35 L.W. 688 = 
A I.R. 1932 Mad. 470 = 62 M.L.J. 594. 

- — -S. 84 (2) — Appltc ability — Declaration by Board 
that certain temple falls within S. 9 (12) — Suit to 
declare order ultra Maintainability — Remedy. 
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MAD. HIMTDD BBLIOIO0 S ENDOWMENTS i 

ACT (1927). a 84. 

Where certain temple has been declared by the }5oard 
to fait within tfte definition under S. 9 (12), a suit for 
declaration that the order of the Board is utra vires does 
not lie. The remedy is not open to a party to seek re- 
dress in a matter of this sort by way of suit, since the 
remedy provided m the Act is by w’ay of application 

under S. 84 (2). 54 M. 928-61 M.L.J. 117, Foil. ; 5l I 
M. 76; 53 M.L.J. 688 Dist. {Walsh and V aradachariar^ j 
//.) Chin DAN Kaimal v. Board of Com mis- | 
SIONERS FOR IIiNDU RELIGIOUS ENDOWMENTS, I 
Madras. 168 I.O. 335 - 8 E M. 257 - 1935 M. W.N. i 
1088 = 42 L-W. 207- A.IE. 1936 Mad. 564. | 

— S. 84 {2)— Application under — Scope of — Right | 

of parties to adduce evidence. ' 

An application under S. 84 (2) of the Madras Hindu j 
Religious Endowments Act is not merely in the nature 
■of an appeal or revision ; it is an application which, so j 
far as the Court is concerned, governed by the ordi- , 
nary procedure of the Court, and on which the parties | 
have the right to produce such evidence as they wish. ' 
The fact that the petitioner did not adduce evidence be- j 
fore the Board does not deprive him of the right to I 


MAD. IBBiaATION OESS AOI (1866), S. 1. 

The effect of S. 4 is that in no circumstances can an 
alienee obtain a title which survives the proprietor who 
created it. {y enkatasubba Rao and Curgenven^ JJ^ 
Raja of Kalahasti v, Venkata Lingama Nava- 
NiM Bahadur. I.E. 1932 Mad- 673 = 1391.0.444 
= 36 Ii.W. 195 = 1932 M.W.17. 629 = A. I.E. 3932 
Mad. 709. 

- — — S. 4 — Junior members — Rights of . 

In the estates which are governed by the Madras Im- 
partible Estates Act, the legislature has imposed certain 
limitations on the power of the holder of an impartible 
estate. The junior members of the family have not 
only a right to succeed by survivorship but have a right 
to control the actions of the proprietor in making aliena- 
tions and incurring debts. In case of improper aliena- 
tions, they can sue for setting them aside. The proprie- 
tor cannot incur debts except within the limits allowed 
to a karta of a joint Hindu family subject to the 
Mitakshara law. {Niatnatullah and Rennet, //.) 
Maharaja Kumar of Vizianagakam, In re. 66 
All. 1C09-6E.A. 884-149 I.O. 306 = 1934 A.L.J. 
1237-A.I.B. 1934 All. 818. 


-adduce evidence before the Comt. {Pandr an g Rao, j S. 1-^ Effect. 

J.) KRISHNAMaCHARIAR 7j. JaGANNATHA Nayudu. S. 7 only means that the restrictions imposed by the 
153I.C. 386 (1) — 7 EM. 352 (1) = 1934 M W.N. Act cease to operate from the time that the property by 
'963=40 IiW. 680 = A.I.R. 1935 Mad. 178 (1). ! force of a permanent alienation lawfully made ceased to 

-—S. 84 (2)— Application under S. 44— Order of | form part of an impartible estate. It will not retros- 


District Judge on — Appeal — If lies. See MADRAS j pectively affect alienations made before that happens. 


Hindu Religious Endowments act, Ss. 44 and | {Venkatasubba Rao and Curgenven, jj.) Rajah of 
84. 68 M.L.J. 423. < Kalahasti v. Venkata Lingama Nayanim Baha- 


S. 84 (2 ) — Bar of suit. 

When by an act of the legislature powers are given | 
to any person for a public purpose from which an j 
individual may receive injury, if the mode of redressing j 
the injury is pointed out by the statute, the jurisdiction ! 
of the ordinary Courts is ousted, and, in the case of in* 
jury, the party cannot proceed bji suit. S. 84 (2) , 
provides a n application to the District Court as the ' 
remedy for a person aggrieved by the decision of the i 
Religious Endowments Board under S. 84 (1) and | 
therefore debars him from proceeding by a separate i 
suit. 12 M. 105; 3l B. 604 ; 36 M. 120, Rel. {Curgen- | 
wen and Cornish, JJ.) IswarANANDa BharATHI | 
SWAMi z/. Board OF Commissioners for Hindu | 
Religious Endowments, Madras. 64 Mad. 928 | 
-I.E. 1931 Mad. 696 = 34 L W. 209-133 LC. 8= ! 
A.I E. 1931 Mad. 674= 61 M.L.J. 117. 

[E. 56 M. 40 (46) ] ; 

S. 84 (2) --Order dismissing petition — Appeal, j 

No appeal lies against an order dismissing an appli- ] 
cation under S. 84 (2). 66 M.T.J. 43 = 57 M. 261 (F.B.), 
Rel. on. {Walsh and Varadachanar, JJ.) CHINDAN 
Kaimal board of commissioners jor Hindu 
Religious Endowments, Madras. 168 1 0. 336 = 
8 E.M. 257 = 1935 MWN. 1088 ='12 L.W. 207 = 
A.I.E. 1935 Mad. 664. 

S. 84 (2 ) — Powers of District Court — Remand, 

The District Court has no power under S. 84 (2) of 
the Religious Endowments Act to direct a remand and 
rehearing of the case. It has only the power to modify 
or set aside the decision of the Board or dismiss the 
application but more than that, it has not got all the 
powers of an appellate Court, {Wallace and Madhavan 
ffdir, JJ.) CHENGAZHlSSERI v. BOARD OF COMMIS- 
SIONERS FOR Hindu religious Endowments, i 
65 Mad. 201 = 135 I 0. 912 = I.E. 1932 Mad. 240 = 
34 L.W 848 = 1931 M.W.N. 764 = A I.E 1932 Mad. 
108 =61 ML. J. 862. 

. [E 56 M. 40 (42, 48, 54).] 

Madras IMPARTIBLE ESTATES ACT (II OF 

1904), B. ^-Effect. 


DUR. I.E. 1932 Mad. 673 = 139 1.0. 444=36 L.W. 
196-= 1932 M.W.N 629 = A.I.E. 1932 Mad. 709. 
MADRAS lEEIQATXON CESS ACT (VII OF 

1865), S. \’-'^Belongf\ 

The river belongs to the Government within the mean- 
ing of S. 1, when the solurn of the stream belongs to the 
Government, which happens when the Government is 
the proprietor of lands abutting on the liver on both 
sides or w’hen the river is tidal and navigable. {Viscount 
Dunedin,) SECRETARY OF STATE z/. SUBBARAYUDU. 

59 I. A. 66 = 65 Mad. 268 = 35 L.W. 238 = 36 0. W.N. 
359 = 34 Bom.L.R. 500 = 1361.0. 413 = I.E. 1932 P. 
0.109 = 1932 M.W.N . 480 = 66 C.L J. 461 = 1932 A.L. 
J. 348 = A.I,E. 1932 P.C. 46 = 62 M L.J. 213 (P. 0.). 

[F. 37 C.W.N. 685 (687) 64 M.L.J. 7l5 (7l7) (P.C.)] 
— S 1— Government channel pasnng through tnam 
lands and carrying water to Giwernment lands — Inam 
lands on a higher I evt I —Right to take water by cross- 
bunding — Liability to piy cess — Grant, if can be 
I implied. 

Where the Government channel which passes through 
inam lands carries water-supply to Government village 
further on, and where the inam lands are on a higher 
j level than the channel, so that it is impossible to draw* 
j water from the channel except by means of cross-bunds 
j occasionally put across the channel, a grant of the water 
in the channel in the sense that the inamdar may draw 
off w'ater by cross bunding the channel at any place he 
likes cannot be implied. The inamdar is liable to pay 
water-cess, especially when the lands were not wet lands 
i at the time of the mam settlement. {Ramesam and 
Venkatasubba Rao, JJ.) SECRETARY OF STATE FOR 
India v. Aiyanar Kone. 159 1.0. 354=8 E.M. 492 
= 1935 M.W.N. 1210=A.I.B. 1936 Mad. 68=69 M. 
L.J. 552. 

S. 1 — Government stream — Riparian owners 

Liability to cess. 

A riparian owner is not liable to pay water-cess to 
Government for using w^ater of a stream belonging to 
the Government, land on one side of which belongs to 
him, and he takes it in respect of a natural, or of an 


Q. D.-H— 111 
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easement, right. {Lord Dunedin) SECRETARY OF 
STATE V, SuBBarayudu. 69 1.A. 66=66 Mad. 208 
= 361 ».W. 238 = 36C.W.N. 369 = 34 Boin.L.B. 500 
«136 L0.413=I.R. 1932 P.O. 109*1932 M.W.N. 
480*66 OLJ. 461 = 1932 A.L.J. 348*A.I.B. 1932 
P.O. 46=62 M.L.J. 213(P.O.). 

- S. 1 — Right to levy water cess. 

Under the Madras Irrigation Cess Act as amended 
the Government is not entitled to levy water cess unless : 
it is shown either that the river from which the water was j 
derived for irrigation belonged to the Government, i 
that the Government owned the whole bed of the river, ; 
or that the water was supplied from works constructed | 
by the Government. {Lord Atktn,') Secretary of | 
State for India v, Subramania Aiyar. I.B. 1933 j 
P.O. 129=143 I.O. 150 = 37 O.W.N. 685 = 1933 M.j 
W.N*. O.L J. 425 = 38 L.W. 33= A.I.B. 1933 

P.O. 169 = 64 ML. J. 715 (P.O.). 

S. 1 — Right to levy water cess — Effecting of 

repairs by Gate rnment — If a ground. j 

When the Government is in charge of the whole irri- | 
gation system, and wdien a portion of it is intended ! 
specially for the benefit of a particular village the Gov- | 
ernment is under the duty of keeping it in good repair, j 
Consequently the fact that the Government has kept it . 
in an efficient condition will not entitle them to collect ' 
water-cess if otherwise they are not entitled. {Ramesam j 
and t^eiikatasubba Rao, J/.) SECRETARY OF STATE 

for India v. Aiyanar Kone. 169 I.O. 364 = 8 B. i 


tax levied is itself sufficient compliance with S. 1 (3) 
of Irrigation Cess Act; and a certificate from the Collec- 
tor that the irrigation was beneficial to the crops is final 
j and cannot be questioned in a Civil Court. {Pakenkam 
Walshs /.) RaMACHANDRA RaJU v. SECRETARY OF- 
State for India. 151 I.O. 765 (2) = 7 B.M. 133 = 
40 L.W.626=A.I.B. 1934 Mad. 689. 

— S. 1 (b ) — Levy of water cess — Test of liability. 

In considering the question whether water-cess is 
leviable, what has to be decided is not whether the water 
belongs to the Government; but whether it comes fiom 
a river or stream that belongs to Government. 55 Mad. 
268 (P.C.); 34 Mad. 21, Re*.; 42 Mad. 239 (F.B.), 
Dist. {Beasley^ C.J. and Bardswell, /.) AYYANNA Zf. 
SECRETARY OK STATE FOR INDIA. 56 Mad. 696 = 6' 
IB. (Mad.) 110 = 1451.0. 594 = 1933 M.W.N. 617 = 
38 L W. 208 = A I.B. 1933 Mad. 646 = 66 M.L J*. 179. 
— — S. 1 [\f)-—Liahiltty to cess—T-st of—Inam 
settlement prior to Government irrigation project — 
Liability to cess not saved by. 

Oni'e It is found that water fiows from the Govern- 
ment irrigation project into the plaintiff’s tank, he is 
liable to pay the water-cess. As the irrigation project 
(in this case, the Periyar system) did not exist at the 
time of the Inam Settlement, the plaintiff ^s liability to- 
cess is not saved by that Setilement which could only 
imply a grant free of water-cess to the extent of enjoying 
the water sources as they existed at that time. 

Per Venkatasubba Rao^ J, — “The Act is not concerned 


M. 492 = 1936 M.W.N. 1210= A.I.B. 1936 Mad. 68 = 
69 M.L. J. 562 

— S. 1 — Rules under — R. 5 — Validity of. 

The Government can frame rules to regulate the culti- 
vation and the cess. Cultivation can be regulated on ly 
by making rules prohibiting cultivation of particular 
plots w’here it is found undesirable and the prohibi ion 
itself can only be enforced by the imposition of penal 
cess as it cannot be expected that officers of Government 
can be present on the spot and prevent misuse of the 
water. SoR.5(B. S. Orders, p. 28) impo'-ing penal 
assessment is not ultra vires. {Ramesam and Venkata- 
subba Rao, J J.) SYFD HYDER A LI SahIB v. SECRE- 
TARY OF STATE. 1933 M.W.N. 1457. 

S. 1 (a) and (b) (as amended in 1930)—^^- 

plicability and construction — Lt ability for cess — When 
arises. 

Where a ryot enjoys the water voluntarily, nothing 
further need be shown, and his liability to pay cess 
directly asises under Cl. {a) of S. 1 of the Act. But 
where the enjoyment of the water is involuntary, the 
ryot can be made liable only if the conditions in Cl. {b) 
are satisfied, the chief of them being that the irrigation 
has proved beneficial. The distinguishing feature of 
Cl. (b) is the involuntary nature of the enjoyment; and 
except in the case of voluntary enjoyment, ryotwari 
holders coming under proviso (2) are not liable for 
water-cess under the Act. The use of the words 
“supplied or used” implies that water must be intention- 
ally supplied and voluntaiily used. A person having 
no choice in the matter, an option either to take or 
refuse the water, cannot be said to have “u.sed” the water 
within the meaning of the Act, so as to make him liable 
for the cess. {Ramesam and Venkatasubba Rao,//) 
Kanniappa Mudaliar V. Secretary of Statf. 69 
Mad. 107 = 8 B.M. 462 = 159 10. 13=1936 M.W.N. 
1104 = 42 L.W. 914 = A.IE. 1936 Mad. 42 = 69 M.L. 
J. 728. 

S. 1 (b) — Compliance ivith— Collector defending 

suit for refund of tax -^Certificate of Collector-— Fina- 
lity* 

Mere defence by the Collector of a suit for refund of 


with the question, whether the w^ater has or has not 
become the property of the person using it.’' {Ramesam 
and Venkatasubba Rao, //.) SYED IIydER ALI SahIB 
V. Secretary of State. 1933 M.W.N. 1467. 
(as amended by Act V of 1900), S. 1 (b)— 

Water flowing from Government source into a reservoir 
and thereafter used for irrigation — Liability to cess. 

Even where water flow's from a Government 
source into a reservoir and is thereafter used for irrigat- 
ing any land within the Zamindari, w’aler-cess is leviable. 
50 Mad. 961, Disappr. {Beasley, C.J. and Bardswell, 
/.) ayyanna7\ Secretary of State for India. 
56 Mad. 696 = 6 I.R. (Mad.) 110 = 145 I. O. 694 = 

1933 M W.N. 517=38 L W. 208 = A.I.B. 1933 Mad 
646 -66 ML. J. 179. 

MADRAS LAND ENCROACHMENT ACT (HI. 

OP 1906), S. 14 — Applicability - Eviction of tenant 
without notice to landlord — Dindloid if peison ag- 
grieved^* — Suit by landlord — Limitati on. 

A /amindar whose tenant is evicted by the Govern- 
ment under the Land Encroachment Act is clearly a 
person aggrieved by the proceedings under the Act, 
because the eviction implies that the landlord was not 
the owner of the land in question. The fact that the 
landlord receives no notice of the proceedings does not 
make him any the less an aggrieved person. A suit, 
therefore, by such a landlord more than six months 
after his knowledge of those proceedings is baned by 
limitation. {Beasley,C.J, and King, J.') MaHARAJa 
OF PlTHAPURAM V. SECRETARY OF STATE FOR 
INDIA 162 10.707 = 7 B.M 269 = 41 LW. 119 = 

1934 M.W.N. 1390=A.T.B. 1936 Mad. 7 = 67 M.L.J. 

866 . 

MADRAS LAND REVENUE ASSESSMENT' 

ACT (1876), S. 1 — Land in permanently settled estate 
-Sub-dtvtsi on. 

Where land which is part of a permanently settled 
estate is alienated and is not subject to payment of jodi, 
kattubadi or poruppu to the zamindar the alienee be- 
comes the absolute owner and he is entitled to sub-divi- 
sion of it. The right to sub- division should not be made 
to depend upon the test whether the alienee has got the 
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right to minerals if in all other respects the grant is 
absolute. i^Ramesam and V tnkatasubba Rao^ JJj 
Venkata Krishnamaraju v, Suryanarayana 
RaJU. 67 Mad. 460*161 1.0.129*7 B.M.89*39 
I<.W. 304* A.I.E. 1934 Mad. 373 * 67 M.L.J. 644. 

S. l^Portion of estaUSeparate re gist ration — 
Refusal by Collector— Remedy, 

The Collector’s work in refusing or allowing registra- 
tion of part of an estate is of a mechanical nature and j 
does not partake of the nature of decision. Hence 
where a Collector refuses separate registration a fresh 
application is not barred by res iudicata\ even if the 
owners pay the full peishcush without keeping registra- 
tion for any length of time they cannot be barred fiom 
exercising this right to get separate registration as the 
alienee of part cannot be said to have acquired a right 
by prescription that it should never be split up. Further 
the owner who pays the full peishcush has an inherent 
right to get a contribution from the owner of the alie 
nated portion. (^Raniesam and V enkatasuhba Rao, J Jf) 
VENKATAKRISHNAMAKAIU V, SURYANARAYANA’ 
RAJU. 67 Mad. 460 = 151 1.O. 129 * 7 B.M. 89 == 39 
L.W. 304*A.I.B. 1934 Mad. 373*67 M.L.J. 644. 

— S, 1 — Transfer by zamtndar of his mmtndari — 
Holders of mokhasa or agraharam villages tn zamindart 
— No right to object to separate registration and 
apportionment* 

The holders of Mokhasa or Agraharm villages in 
Zamindari had no right to object to transfer by a zamin- 
dar of the whole or part of his zamindari, or to the 
separate registration and apportionment which is neces- 
sary to give effect to it. So far as they are concerned it 
is mere substitution of one zamin dar for another and in 
no way affects their rights. Villages situated in the 
xamindari, are piesumably the property of the zamin- 
dari, but if the holders of the villages are in a position 
to rebut this presumption and to desire to obtain sepa- 
rate registration and thereby make themselves directly 
liable for a portion of the Government peishcush. their 
right to do so will not be affected. {Sir John Wallis,') 
Ramachandra Deo v. Ski Lakshminarasimha 
Bahadur. 61 1 A. 218 * 67 Mad. 837 * 38 C.W.N. 
726=149 1.0. 1 = 6BP.C. 149 = 69 C.LJ. 430 = 40 
Ii.W. 1=1934 M.W.N. 687=A.I.B. 1934 P.O. 123 = 
67 M.L.J. 16 (P.C.). 

MADRAS LEGAL PBACTITIONEBS FEE 
BOLES, Br. 37 W and 31- Suit for declaration and 
injunction regarding fights of fishery — Pleader's fee, 

A suit for a declaration and injunction regarding 
rights of fishery is not caoable of valuation So K. 31 
is inapplicable and K. 37 applies. So a fee of Ks, 50 
awarded by the lower Court in a case where there was 
nothing to show' that its value was less than Rs. 1,000 
is justified. {Ramesam,/) NaYUDAMMA z/. ZEMIN- 
DAR OF DEVARAK OTA. I.B. 1931 Mad. 480 = 131 
1.0. 16 = A. 1 B. 1931 Mad. 640. 

MADRAS LOCAL AUTHORITIES ENTER 
TAINMENTS TAX ACT (V OF 1927), S. 6 - 
Tickets ostensibly sold for As, 8 and more — Apportion^ 
ment of the price into cost of admission and accessory 
expenses by accused — Permissibility, 

Where the accused got up a dance and sold tickets 
costing 8 as., 12 as and 1 Re. for which he had paid no 
tax and when prosecuted, he pleaded that the real cost of 
admission was only four annas and the rest of the cost 
of the tickets was to go towards certain accessory expen- 
ses and as the cost was only four annas, it was exempt 
from tax under S. 3 (2). 

Held,, that such apportionment of the cost by the 
accused was not permissible and that he was rightly con- 
Ticted under S. o for not complying with S. 4 of the 


MAD. LOCAL BOARDS ACT (1920), S. 41. 

Act. {Curgenun, J,) O’HEARN v, EmPEROR. I.B, 
1933Mad. 204 (2)=142 I.0. 191=34 Or.L.J. 286= 
1932 M.W.N. 1272=1933 Cr.C. 707 (2)=A.I.B. 
1938 Mad. 461 (2). 

S. 1 -^Exemption from tax — Claim for — 

Reference to Local Government’— Necessity for. 

Where the levy of profession -tax is objected to under 
S. 7, Cl. (1) (^f) before the prosecution was launched, 
the corporation is bound under Cl. (2) to refer the dis- 
pute to the Local Government and so a prosecutior\ 
without any reference to the Local Government is 
premature, {Lakshmana Rao, J*) R. K. RAO v, 
CORPORATION OF MADRAS. 1931 M.W.N. 1062. 
MADRAS LOCAL BOARDS AOT (XIV OP 
192U), S. 3 (18) (c) — '"Public road" — Road margin be- 
longing to Government, 

The definitions of street in the Act of 1884 'road’ in 
the amending Act of 1900. ‘Public road’ in the Act of 
1920 — all of them convey the same idea of a road or 
other way over which the public have a right of way 
and all of them include the marginal spaces on either 
bide between the actual roadway and the adjacent pro- 
perty. Apart from some alterations in the language in 
describing the limit of the adjacent property, there is 
nothing in the amendment to suggest that the new defi- 
nition excludes a road margin belonging to Government 
which might have been included in it under the older 
Act. Under both Acts the leal question is whether 
the disputed Government property is really only adja- 
cent to the road and not a pait of the road in the sense 
of being used or treated or intended to be used or treat- 
ed as part of the road. {Pandalai, J,) KaNNAYYA 
CHEITY V PRESIDENT, UNION BOARD, TlRU- 
KOILUR. 131 I.O. 117=32 Or.L.J. 643 = 33 L.W. 
264=1931 M.WN. 269 = 1931 Cr.C. 472=A.LR. 
1931Mad 424 = 69M.L.J. 462. 

— ' S. Disqualification under — Adjudication by 

Lotver Court — Interference by High Court tn revision, 

1 The question whether a “Government pleader and 
Public Prosecutor in the mofussil is a ‘salaried ofiicer' 
under Government” within the meaning of S. 13 of the 
Madras Local Boards Act of 1920 is a mixed question 
of fact and law with which the High Court cannot 
interfere in revision. {Reilly and Anantarkishna 
Aiyar, JJf) PaNNIRSELVAM v. VeeRIAH VaNDAYAR. 
64 Mad. 627= LB. 1931 Mad 363=130 I.C. 177= 
33 L.W. 168 = A.LR. 1931 Mad. 83=60 M.L J. 191. 

Ss 41 and 42 — ""Default" — Removal of des* 

trued on — Discretionary matter, 

S. 159 confers a discretion on the President of the 
Local Board or Union in ordering the owner of any 
premises to remove an obstruction and so, if he elects 
not to serve a notice, it cannot be said he has made 
default in performing his duty within the meaning of 
S. 41 of the Act. The Piesident of the Taluk Board 
cannot therefore in such a case invoke the pbwers 
specified in S.’42 read with S. 41, He has no power, 
on the refusal of the Union Board, to order the removal 
of an obstruction, to serve a notice ijnder S. 159 in 
respect of a road not vested in the Board or to prosecute 
for failure to comply with that notice. {Jacksem^ /.) 
Sendiappa Nadar v, president. Districi' board. 
Madura. 64 Mad. 696= I.R. 1931 Mad. 671=132 
10 . 319=33 L.W. 476 = 32 Or.L.J. 896=1980 M. 
W.N. 1271 = 1931 Cr.O. 467 = A.I.B. 1931 Mad. 419 
= 60 M.L.J. 496. 

— — Ss. 41 (1) and 42 (b) — Failure of Pane hay at 
President to do duty imposed on him— President of 
District Board — Power to interfere. 

Where a President of Fanchayat fails to do a duty 
imposed on him, the Local Government or the President 
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of the Taluk Board on its behalf can fix some period 
within which the Panchayat President should perform 
the omitted duty, and on his failure to do so, appoint 
some person to perform it In such a case the Pre- 
sident of the District Board has no power to interfere. 
And any meeting or resolution passed by his interference 
is not valid. {Burn, J.) BaKTHAVATHSAI.U NaIDU 

Ramanuja Nai DU. I.R. 1933 Mad. 386»144 
IC 215 = 34Cr.LJ. 677 =^1933 M.W.N. 730 « 1933 
dr.C. 393 = A.I.R. 1933 Mad. 326. 

— S. 64 (2 ) — Changes introduced by Act X / of 1930. 

S. 54 of Act. Xt of 1930 changes the previous law in 
two respects. (1) An officer of Government as defined 
by the Amending Act is disqualified not merely for 
election but for holding office as member as well; (2) 
the proviso lays down that not all salaried officers of 
the Government shall be excluded from election but 
only those who are whole time servants of the Govern- 
ment. i^Reilly (ind Anantakri shna Aiyar, //.) PANNIR- 
SELVAM V. Veeriah Vandayar. 54 Mad. 627 ■=! 

R 1931 Mad. 353 = 130 10. 177 = 33 L.W. 168 = 
A.I.B 1931 Mad. 83 = 60 M.L.J. 191. 

— S, 54 {2)l^tOVi^0--Retroip'‘rti7'C effect— Juris 
diction over pending proceeding if modified. 

An election to the pre'iiclenship of a District Board was | 
made in February, 1930. A petition was filed contesting j 
the validity of the election on the ground that the per- 
son elected was disqualified to hold the office by virtue 
of his being a salaried offi:er within the meaning of S. 
13 of the Madras Local B jards Act, 1920. Daring the 
pendency of the election petition Madras Act XI of 

1930 came into force. I 

Held, (1) that S. 54 (2) of the Act XI of 1930 is not | 

of declaratory provision so as to apply to an election held I 
Under the old Act of 1920, Meaning of declaratory en- | 
actment discussed. (2) I’hat even assuming^S. 54 is of a i 
declaratory nature, the jurisdiction of the Court to deal I 
with pending proceeding remains unaffected and the | 
procedure prescribed by the sex)nd proviso to S. 54 (2) j 
need not be pursuei. (AV///y and Anantakrishna Aiyar, ^ 
//) Pannirsflvx.m 7/. Veeriah Vandayar. 54 
Mad 627=-IR. 1931 Mad. 353 = 130 IC. 177 = 33 
L.W. 168 = A I R. 1931 Mad. 83 = 60 M L.J 191. 
— S. hh— Petition aHegmg disqualification — Defa- 
mation. 

A petition to the President however malicious that a 
ceitain person was suffering from leprosy and therefore 
not qualified for election as a member of a Local Board 
under S. 55 of Madras Local Boards Act, does not 
amount to defamation. {Jackson, /.) DORAISAMI 
NAiDU V. Kanniappa Cheiti. I.R 1931 Mad. 558 
= 1311.0 654 = 32 Cr.LJ. 767 = 1931 M.W.N. 366 
= 1931 Or.O. 551 = A I.R. 1931 Mad. 487. 

— S. 56 (h) — Scope, 

The failure to attend meeting during three consecu- 
tive months is to be computed forward from the date 
of the first failure and not backward from the last. 
{Kri^hnan Pandalai, J.) K N.K.R.M. RaMANATHAN 
ChettiaR, In re. 130 I.C. 611 = 33 L.W. 75 = A.I.E. 

1931 Mad. 138. 

Ss. 66 (4) and fsl^Scope —If alternative. 

An application by a disqualified voter for restoration 
under S. 56 (4) of the Act does not take away his right 
to apply to the District Judge under S. 57. The rights 
under these seciions are concurrent and not alternative, 
(Madhavan Nair, J.) KULANDAVELU PiLLAl v. 
MUTHU Mudaliar 40 L.W 506=162 10. 261(1) 
= 7R.M 209 (1) = 1934 M W.N. 1201 Cl) = A.I.R. 
1934 Mad. 651 = 67 M L.J. 406. 

' ■ " "38. 67 and 56 {^)— Scope — Rights under — If 

alternative. 


MAD. LOCAL BOARDS AOT (1920). 8. 79. 

The right to apply to the Court under S. 57 of the 
Madras Local Boards Act is not taken away by the 
previous exercise of the right under S. 56 (4) of the Act. 
The rights under the two sections are concurrent and 
not alternative. {Madhavan Nair, J,') KULANDAVELU 
PiLLAi V. MUTHU Mudaliar. 40 L.W. 606=152 
10. 261(1) =7 R.M. 209 (1) = 1934 M.W.N. 1201 
(1)=A.I.R. 1934 Mad. 651 = 67 M.L.J. 406. 

*"8. 67 (2) — Scope — Person declared disqualified 

— Whether can be deemed to hold office. 

! Where a person is held to be disqualified to hold the 
I office of President of a District Board, it cannot be said 
that he should be deemed to hold office for any term by 
virture of S. 57 (2). {Rdlly and Anantakrishna Aiyir, 
JJ.) Pannirselvam V. Veeriah Vandayar. 64 
Mad. 627 = I.R. 1931 Mad. 353 = 130 I.0. 177 “33 
L.W. 168 = A.I.R. 1931 Mad. 83 = 60 M.L.J. 191. 

j-Ss. 60 & 163 A(as amended in 1930)—* Public 

roads** — *'‘Puntas" or village tracks — Trees of spontane- 
ous growth standing on — Rights of Board and of owner 
i of the soil. 

1 “Puntas*' or village tracks are “public roads” within 
I the meaning of S. 60 and they are vested in the Taluq 
Board under that section. But the vesting of such roads 
vests in the Local Board such property and such property 
only ai is necessary for the control, protection and main- 
tenance of the street as a highway for public use and 
not full proprietary rights over the soil of the “puntas.’^ 
Consequently, although it might be necessary for the 
Taluk Board to cut down trees of spontaneous growth 
standing on such ‘‘puntas*’ which obstruct the use of 
“puntas'' or interfere with the safety of those using 
them, it cannot claim full ownership of all such trees and 
their usufruct which continue to vest in the owner of the 
soil. {Curgenven and JCtng, JJI) JaGANNADHA RaJU 

G4RU V. The Taluk board, Rajahmundry. 157 
1.0. 913 = 8 R.M. 170 = 1935 M.W.N. 766 = 42 L.W. 
417= A.I.R. 1935 Mad. 810 = 69 M L J. 269. 

—3, 77 — notification levying tax — Contents of. 

People upon whom a tax is to be levied should be en- 
1 abled from the statutory notification itself to understand 
; what the tax i« and its rate and the local limits of 
I the area in which such lax or toll is to be levied 
j and they should not be driven to look into the schedule 
{ of the Act to gain that information. Where in accor- 
1 dance with its resolution to levy company tax, a District 
j Board issued a notification under S 77 stating that 
company tax would be levied ‘at the rate specified in 
1 Sch. 4 of the Act.' 

I Held, that there was not a sufficient compliance with 
I provisions of S 77. 1926 Mad. 800 = 96 I.C. 690, Foil. 

I {Beasley, C. J.) TaluQ BOARD, KOILPATTI v. VOL- 
! KART United Press Co., ltd. 157 I.C. 1030=8 
R.M. 208(1) = 42 L.W. 430 = 1935 M.W.N. 456 = 
AIR. 1935 Mad. 571. 

-Ss. 79, 88 and 89 (before the amendment of 

1930) — Intermediate landholder— Test of — Holder of 
both warams on under-tenure — Cess payable by — Mode of 
recovery — Madras Estates Land Act {I of 1908), S. 112, 

The respondent w^as a landholder within the meaning 
of the Madras Estates Land Act and the appellant, who 
was a minor inamdar holding under him, had been treat- 
ed as an intermediate landholder and land-cess calculat- 
ed on the rental paid to him by his tenants. In 1921, in 
a suit to which the respondent was not a party, he was 
found to be an occupancy tenant and he contended that 
he was liable on that footing to pay only half of the 
cess under the second proviso, and not the whole of the 
cess {less one-half of the cess assessable on the jodi) 
under the first . proviso , to S. 88 of the Local Boards 
Act. The respondent thereupon proceeded against him 
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MAD. LOCAL BOABDS ACT (1920), 8. 79. 

under S. 112 of the Estates Land Act, In a suit by the 
appellant contesting his liability under that section 

Held^ that as between the parties in the present suit, 
the appellant could be only treated as an intermediate 
landholder within the meaning of S. 88 of the Local 
Boards Act because he held on an undertenure created, 
continued or recognised by the landholder, even though 
be might be entitled to both the warams. 

Held, further^ that the effect S. 89 of the Local 1 
Beards Act, even befoie the amendment by Act XI of 1 
1930, was to make the procedure for the realization of j 
rents under the Estates Land Act applicable as against . 
intermediate landholders, (}Valler and Krishna Pan’' , 
dalai, //.) Bhupathi Raju v. Subba Kao. 66 Mad. j 
646 = 35 L.W. 673=141 IC. 762=I.B. 1933 Mad. j 
169 = A.IE. 1932 Mad. 410 = 62 M.L.J. 472. i 

S . 79 (lii) — Scope — Z ami ndart — Home- farm or ^ 

pannat lands leased to tenants — Annual rent value — 
Calculation — Basts of. 

Home farm or pannai lands in a permanently settled 
zemindari leased out to tenants in the ordinary course, 
and not occupied by the landholder himself or by non J 
paying rents, fall under S. 79 (/i/)of the Act, and their 
annual rent value for the purposes of assessment to 
land-cess must be calculated on the basis of the rent 
paid by the tenants, whether they be ryoti lands or 
private lands : the basis for calculation is not “the 
assessment fixed on them or similar ryoti lands in the 
neighbourhood at the permanent settlement. {Paekenhizm 
Walsh and V aradachariar^ //.) KamARAJA PaNDIYA 
Naicker z/. Secretary OF State. 162 IC 419= ' 
8 EM 991=42 L.W. 931 = A.I.E. 1936 Mad. 269= | 
69 M.L J. 695. | 

S. 86 (3) — Scope — Assessment of land-cess — Suit ! 

by Zamtndar to declare assessment excessive — Juried I 
tian of Civil Courts. | 

A Civil Court has jurisdiction to entertain a suit by a J 
Zemindar for a declaration that the lands-cess payable ! 
by him has been calculated on a wrong basis and has ; 
been excessively charged. Such a suit is not barred J 
under the Local Boards Act. The case is one in which j 
the common law right to property is interfered with j 
under colour of statutory powers. The finality contem- | 
plated by S. 86 (3) of the Act only amounts to this, that I 
the clause precludes further appeal to the statutory | 
authority from the orders of the Board of Revenue. It 1 
does not oust the jurisdiction of the Civil Courts. I 
Farther S. 228 of the Act contemplates the existence of | 
a remedy in the Civil Court, and such a remedy is not i 
restricted to cases not falling under S. 88. i 
{JPakenhani Walsh and Varadachariar^ //.) KaMa- 
RAjA Pan DIVA Naicker V. Secretary of State. 
1621.0. 419 = 8 B.M. 991 = 42 L.W. 931 = A.I.R. 
1936 Mad. 269 = 69 M.L.J. 695. 

S. 88, PrOViss 1 and 2 — Landholder owning 

bath warams — Leslie — Liability to pay cesses. 

The term landholder as defined in the Madras Local 
Boards Act includes the landholder as dsfined in the 
Estates Land Act and also other kinds of landholders 
not contemplated in that Act. Where the inamdars 
owned both the warams and the position of the lessee 
w'as more that of a tenant than an intermediate land- 
holder, 

Heidi that the lessee’s liability to pay cesses arose 
under proviso 2 and not proviso 1 of S. 88. {Sundaram 
Chetty^ J.) SUBRAMANIA AYYAR V. ARUNaCHalam 
ChettiaR. I.R. 1932 Mad. 867 = 140 I.O. 329 = 
AXE. 1933 Mad. 96. 

8. 93 — Double taxation — Avoidance — Policy of 

Act, 


MAD. LOCAL BOARDS ACT (1920), S. 93. 

is that an income derived from a source otherwise tax- 
able within the area must not be taxed twice. But if the 
lands and houses be outside the area, there is nothing tc 
prevent the income received within the limits of the 
Board being taxed even though it may have been the 
subject of taxation at some other place. {Waller ana 
Krtshnan Pandalati //.) MANICKAVASAGAM CHET;j 

tiar V. UNION Board of Devakottah. 56 Mad. 
863 = I E 1932 Mad 697 = 138 1.0. 607 = 1932 M.W . 
N. 652 = 36 L.W. 120 = AIR. 1933 Mad. 92 = 63 
M.L.J. 741. 

[R. 65 64 M.L.J 779(781) ] 

S. Foreign bmtnesi — Income received out- 
side Board atea — Assessment of resident to profession^ 

\ tax, 

i A resident with the area cannot be a^J'^essed to pro- 
I fessiun-tax if no portion of the income of the foreign 
I businest is actually received by him within the Taluk 
' Board aiea. {Sundaram Chetty, y.) CHOCKALlNGi^t 
CMEITIAR 7>. Taluk board, Devakottah. I.R. 
1932 Mad 836 = 140 I.C. 273 = 1932 M.'W.N.1248= 
36 Ii.W. 669 = A.I.K. 1933 Mad. 22. 

S. ^Z—Forttsit business— Income derived mtmn 

local limits of Beard— Liability of resident to profes- 

ston tax, . 1 • 

Where a person had a money-lending business at 
Rangoon but resided within the local limits of the Taluk 
Board of Devakottah (in the Madras Fiesidency) and 
the Board sought to assess him on the basis of the 
iijcome derived from his business, 

that the assessee was liable to be assessed to 
profession tax but only on that part 
reached him at Devakottah. 43 M. 75 and 45 B. 128o, 
Rel. (Waller and Krishnan Pandalaiy //.) 
anan Chetti V, Taluk Board, 

Mad 848 - I.R. 1932 Mad. 600 = 188 1 0. 600 - 1932 
M W.N. 649 = 36 L.W. 117 = A.I.R. 1932 Mad. 609 = 
63 M.L.J. 148. 

[F. 55 M. 853 (854) ; 1932 M W.N. 1248 (1251).] 

S. 93— Income received— Assessee within limits 

of local board receiving moneys from agent in Burma, 
If a Chetti residing within the local limits of the 
Taluk Board receives money from his agents in Burma 
carrying on money transactions there on his behalf, 
"there seems no necessity to go to the Oxford Diction- 
ary to see whether he 'receives' it, for in ordinary 
parlance he undoubtedly does." 49 M. 910, Foil. {Jack' 
son, J.) RAMAN CHETTY V. TaLUK BOARD OF SlVA- 
ganga. I.R. 1932 Mad. 751 = 139 IC. 620 — 1932 
M. W.N. 142=35 L.W. 70=A.I.R. 1932 Mad. 226. 
S. 93 and Scb. IV, R. \9—Profession~tax — 


As regards double taxation all that the Act indicatest 


Bus service — Principal office at Madura— Liability to 
tax at Devakottah— Test of liability. 

Where a motor omnibus proprietor running service 
from Madura to Devakottah sued the Union Board of 
Devakottah to recover profession tax paid by him under 
protest 6n the grounds that this principal office was at 
Madura, that he resided with his family only there, and 
that his agent did the collection of fares from pas- 
sengers at Devakottah and that only when^ he resided 
within the Devakottah area in respect of^ his calling or 
profession he could be levied profession tax by the 
Union, 

Heldy that it having been found that the principal 
office of the assessee was in Madura, he was not liable 
to tax by the Devakottah Union Board. On the ques- 
tion as to whether he could be taxed in respect of the 
source of .income in the Devakottah area for 
the fares collected thereby his agent, 

Heldy that the right of the Devakottah Board to tax 
he motor bus proprietor in respect of the Devakottah 
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source of income is subject, under S. 93, to the qualifi- 
cation in that assessee “resides in such local area for 
not less than sixty d.iys in the aggregate”; though it is 
conceivable that a profession or calling hiay be exercised 
by a deputy, and a trade certainly can be carried on by 
an agent, it is not possible that an individual can reside 
in a place except in person. {Comtek, /.) The UNION 
Board of Dkvakottah r'. Thircjmalai ayyan- 
GAR. 148 I.O 254== 6 E M. 455 = 38 L W. 865^ 
1933 M.W.N. 1380 = A.I.E. 1934 Mad. 15 = 66 M L. 
J. 779. 


— ' ■■■-3s. 169 and 207 (1) and (2) — Notice under S. 
159 — Failure to remove the encroachment — Prosecutions 
for — Acquittal — Subsequent trial for the same offence — 
Propriety — Further prosecution under S. 207 (2) for 
“continuing breach” See MADRAS LOCaL BOARDS 
act, Ss. 207(1) and (2), and 159. 68 Mad. 613 = 
A.I.E. 1936 Mad. 68-67 M.L.J. 873. 

" ”38. 159 and 207 — Prior discharge — Fresh pro 

secutton regarding same cn-.roachmcnt — Sustainability. 

The offence under Ss. 207 ami l59 consists in the 
failure to obey a requisition issued by competent autho- 
rity. The fact that tlie accused had been acquitted 
when previously charged in respect of the same 
encroachment does not matter. {Pakenkam Walsh, J.) 
Moidi Beary V. President, Taujk Board, 
Mangalore. I.R, 1932 Mad. 683 = 33 Oc.L.J. 626 
=36 L.W. 426 = 138 I.O. 488 = 1932 M.W.N. 632 = 
1932 Or.O. 652= A.I.R. 1932 Mad. 635. 

3. 169 — Removal of obstruction — Discretion of 
President. 


S. 159 confers a discretion on the President of the 
Local Board or Union in ordering the owner of any 
premises to remove an obstruction and so, if he elects 
not to serve a notice, it cannot be said he has made 
default in performing his duty within the meaning of 
S. 41 of the Act. Matters of discretion are not consi- 
dered to be mandatory. So the President of the Dis- 
trict Board has no power, on the refusal of the Union 
Board, to order the removal of an obstruction to serve a 
notice under S. 1.59 in respect of a road not vested in 
the Board or to prosecute for failure to comply with 
that notice. {Jackson, J.) SeNDIaPPA NaDar v. 
President, district Board, Madura. 54 Mad. 
595-I.R. 1931 Mad. 671 = 132 I.O. 319 = 32 Or L J. 
896 = 33 L.W. 476 = 1930 M.W.N. 1271 = 1931 Or.’c. 
467=A.I.B. 1931 Mad. 419 = 60 M.L.J. 495. 

(1) Previous acquittal or conviction — 
Whether bars fresh prosecution, 

A previous acquittal or conviction does not bar a 
prosecution for disobedience of a fresh notice under 
b 159 CD. A.I.R. 1932 Mad. 535 and (1927) M.W.N. 
045, Foil. {Walsh, /.) PRESIDENT, PANCHAYAT 
Board, Velgode v, Chinna Venkata reddi. 
I.R. 1932 Mad. 685 = 138 I.O. 491 = 33 Or.L.J. 629 = 
1932 M.W.N. 860=36 L.W. 429 = 1932 Or.O, 625 = 
A.I.R. 1932 Mad. 637. 

-S. 159 (1) — Remedy available under — Proceed- 
ing under S. 207 (2) also available— Procedure. 

A complainant may pursue any one of several 
remedies he has. It cannot therefore be true that 
because a man can be proceeded against under S. 207 
(2) he cannot be pio-eeded against under S. 159 (1). 
A.I.R. 1929 Mad. 834, Rel. {PVulsh,/ ) PRESIDENT, 
Panchayat Board, Velgode z'. Chinna Venkata 
Keddi. I.R. 1932 Mad. 685=138 I.O. 491=33 Or. 

MW.N. 860 = 36 L.W, 429=1932 
Or.O. 626 -A.I.R. 1932 Mad. 637. 

103-A -'Public roads — Trees of spontaneous 
growth standing on — Right of Board in respect of- — 


MAD. LOOAL BOARDS ACT (1920), 8. 193. 

Rights of owner of soil to their usufruct. See MADRAS 
local Boards act, ss. 60 and 163-A. 69 M.L J. 
269. 

S. 166 — License fee — Increase in amount — Lega- 
lity — Bye-law-^V alidity — Power of Court to question. 

A license fee must not be imposed or increased as if 
it were an ordinary tax merely to raise revenue. But 
the levy would not be illegal merely because it is levied 
for the purposes of revenue. Where there was a sudden 
rise in rates in the space of one year and there was no 
corresponding increase in the expenses of supervision 
and control. 

Held (on a difference of opinion bet»veen Waller and 
Krishnan Pandalai, JJ.), that the Court should ilecide on 
the facts whether such increase does not amount to a 
conversion of the fee into a tax for purposes of raising 
revenue in which case it would be illegal. The Criminal 
Court has jurisdiction to question the validity of the 
bye law which fixes the amount of the licence fee. Courts 
of law are not precluded from going into its validity. The 
resonable and equitable nature of bye-laws framed by 
local bodies is a matter open to the Criminal Court to 
consider when offenders against the bye laws are put 
for prosecution before them. {Wallace, J. on a difference 
of opinion between Waller and Krishnan Pandalai, JJ.) 

Kunhambu V. local Fund Overseer, Chirak- 
KAL. 1932 M.W.N. 873. 

[R. 1933 M.W.N 102 (106).] 

Ss. 166 and 193 — Scope. 

Both Ss. 166 and 193 are equally mandatory in 
their terms. {BardiwelL J.) SatyaNARAYANA v . H. 
B. Yorke. I.B. 1933 Mad. 17 = 140 I.O. 624 = 34 
Or.L.J. 26 = 1933 M W.N. 102 = 37 L.W. 264 = 1933 
Or.O. 263= A. LB. 1933 Mad. 148. 

Ss. 166, 207 and 223— Using vehicle for hire 

without licence — Prosecution for — Limitation, See 
MADRAS LOCAL BOARDS ACT, S. 223. 66 Mad. 432 
= 62 M.L.J. 343. 

—3.171 — Private market — Sheds do not consti- 
tute a. 

Where it appeared from the evidence that a few sheds 
were constructed and let out to some traders during the 
festival. 

Held, that the sheds were nothing more than a collec- 
tion of shops and did not constitute a private market. 
52 B. 780, Foil. {Lukshmana Rao, /.) PUBLIC PROSE- 
CUTOR V. SUBRAMANIA PaNDARaSANNADHI. 1933 
M.W.N. 1432. 

Ss 193 and 212 (9) — Notification prescribing 

licence fees — Unreasonableness of — Jurisdiction of Cri- 
minal Court to determine. 

The reasonable and equitable nature of the bye-laws 
framed by local bodies is a matter open to the Criminal 
Courts to consider when offenders against the bye-laws 
are put up for prosecution before them. The matter of 
reasonableness can also be considered to find out whether 
there has been a legal and valid order for taking out a 
licence and whether the fee charged for the licence was 
reasonable so that its summary recovery could be 
ordered under S. 212 (9) or whether it was so unreason- 
able that the Court could refuse to order its recovery. 
{Bardswell, J.) SaTYANARAYANA v. H. B. YORKE. 
I.R. 1933 Mad. 17= 140 1.0. 624 = 34 CrL.J. 26 = 
1933M.W.N. 102 = 37L.W. 264=1933 Or.O. 263= 
A.I.R. 1933 Mad. 148. 

— — S. 193 (1) — President of Panchayat Board — 
Notification regarding rice-mill — Validity. 

An action taken by a properly constituted authority 
should always be held to be legal unless it is demon- 
strably not so. When therefore a rice-mill is notified 
under S. 193 (1) it must be taken that the President of 
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the Panchayal Board issued the notification in confor- 
mity with the law and cannot be said to be invalid. A. 
I.R. 1924 Mad. 375, Kel. on. {Walsh, /.) PRESIDENT, 
UNION Board, alandur v. Balakrishna Red- 
DlAR. I.R. 1932 Mad 694(1)- 138 10. 683 (1)- 
SSCr.L.J. 656 (1)-1932 M.W.N. 720-1932 Or. 0. 
612-A.I.B. 1932 Mad. 508. 

— S. 194 — Application under— F orm of. 

An application for the construction of a factory should 
'be made to the taluk board and not to the president. 
iBnrn, /.) PRESIDENT, TaLU(,) BOARD, TlRUVANNA- 
MALAI V. Mottava Chettv. 1933 M.W.N. 733. 

3. 194 — Installation of machinery — Meaning of 

— Cancellation of licence — Continued use of machinery 
— Conviction —Legality, 

The word ‘instal’ shows that inspection and not user 
is contemplated and the offence of installing machinery 
is not a continuing offence. Where the petitioner ob- 
tained permission to instal machinery by virtue of the 
provisions of Cl. (4) of S. 193, and continued to use 
the machinery in spite of the refusal to renew the license 
about one year later, he cannot be convicted under 
S. 194. Once a factory is installed, its user cannot be 
said to be a continuous installation. 5l Mad. 122, 
Foil. {Jackson, /.) ARUNACRALAM ChetTY v, EMPER- 
OR. I.R. 1931 Mad. 637(1)- 132 I.C. 141 (l)-32 
•CrL.J. 851(1) -34 L.W. 529 = 1931 M.W.N. 495- 
1931 Cr.C. 664 (1) = A.I.R. 1931 Mad. 490 (1). 

— S. 198 — Effect of, on S. 12, Places of Public 
Resort Alt — Powers of District Magistrate in 

respect of non-municipal area. 

There is no sufficient basis for the contention that 
after the enactment of S. 198, Madras T.ocal Boards 
Act, 1920, the powers of the District Magistrate in , 
•respect of non municipal areas, given to him under S. 12 I 
of Act II of 1888, are taken away. The purpose of | 
S. 198, Local Boards Act, is to prescribe the autho j 
rities to whom applications under Act II of 1888, should ! 
be made and appeals would lie in respect of non -muni ; 
cipal areas. The Local Boards Act merely effected a ! 
change in procedure, and there is nothing in its scheme j 
to warrant the suggestion that it was intended to take i 
away the powers of the District Magistrate under S. 12 ■ 
of Act II of 1888, in respect of non-municipal areas. : 
{Varadachariar, J,) GHULAM MOHIDERN SaHIB v. \ 

District Magistrate of Chingleput. 153 I.C. ^ 
4-7 R.M. 324 = 40 L.W. 332-A.I.R. 1934 Mad. 
^45-67 M.L.J. 217. 

"S. 199— under relating to elections, Rr. 

l0,2l and 23— Gosha ladies — Circular directing un- 
veiling during voting — Validity. 

The High Court will not interfere with an order of 
the Election Commissioner unless he has acted without ' 
jurisdiction or in excess of it. Where the Court has • 
committed only an error of law or facts in the exercise . 
of jurisdiction the superior Court cannot interfere. ! 
Where the voters in an area included a large number of j 
gosha ladies and the District Election Officer issued a • 
circular to the polling officers to the effect that if the ‘ 
identity of the Gosha ladies was challenged by the | 
candidates or their female agents they would have to i 
unveil themselves and one of the candidates insisted at j 
the time of election that each one of the ladies should | 
unveil herself and it was alleged that in consequence | 
most of the ladies were scared away from voting, ! 

Held, that the circular was not illegal or ultra vires 
and the candidate was entitled to enforce its observance. 

Held, further, that the election petition disclosed no 
•offence and therefore the High Court was competent to 
.issue a writ of certiorari quashing the order of the 
Election Commissioner setting aside the election. (^^ax- 


I mad. local boards AOT (1920), S. 207. 

l^Vy C, J, and Bardswell, J,) MahOMED ASAN 

! Maracair V, BijLi Sahib Bahadur. 67 Mad. 571 
= 6 E M. 630-148 1.0. 668*39 L.W. 465-A.IR. 

' 1934 Mad. 269=66 M.L.J. 367. 

S. 202 — Byedaws under — Reasonableness of — 

• Enquiry into — Jurisdiction of Criminal Courts, 

The reasonable and equitable nature of bye-laws 
framed by local bodies is a matter open to the Criminal 
Courts to Consider when offenders against the bye-laws 
; are pat up for prosecution before them. {Bardsxoell, J,) 
Satyanarayana ir. B. Yorke. I.R. 1933 Mad. 
i 17-14010. 624-34 Or.L.J. 26 = 37 L.W. 264 = 
1933 Cr.C. 263 = 1933 M.W.N. 102 -A.I.R. 1933 
: Mad. 148. 

" ’ " ""'S. 207 — Remedy available with under Ss, 159 
and 207 — Procedure. 

A complainant may pursue any one of several reme- 
' dies he has. It cannot therefore be tine that because a 
man can be proceeded against under S. 207 (2) he can- 
not be proceeded against under S. l59 (1). A.I.R. 1929 
Mad. 834, Rel. on. {Walsh J.) PRESIDENT, PaNCHAYAT 

Board, Veloode v . Chinna Venkata Keddi. I. 
R. 1932 Mad. 685-138 I O. 491 = 33 Or. L J. 629 = 

' 1932M.W.N. 860 = 36 L.W. 429 = 1932 Or.O. 626= 
A.I.S. 1932 Mad. 637 

Ss. 207 (1) and (2) and 159 — Notice under S . 
159 — Failure to remove the encroachment— Proseeu- 
tion for — Acquittal — Subsequent trial for the same 
offence — Propriety — Further prosecution under S, 207 
(2) for ^^Contining hreacR\ 

When a person committed an offence in the failure 
to obey the notice issued under S. 159 of the Madras 
Local Boards Act to remove or alter the encroachment 
or in other words it was the failure to remove or alter 
the encroachment specified in the notice that constituted 
the offence and the Court once acquitted him but the 
accused was again charged with the same offence and 
the Magistrate held that the accused was not liable to 
be tried again for the same offence in view of S. 403, Cr. 
P.C. 

Held, it would not be right or just when the Court 
had once decided that there had been no failure to 
remove an encroachment and acquitted the accused, to 
make the tame person liable to be tried again and again 
for failure to remove the encroachment simply because 
the same authority hoped to get a different decision later 
on by issuing one notice after another. Otherwise there 
I would be no end to such prosecutions. Another separate 
or distinct is not brought into being by the issue of a 
subsequent notice when that notice is by the same autho- 
rity and to the same person and relates to the same 
encroachment or contains the same direction Once there 
is such failure to remove an encroachment the offence 
is complete and failure to perform an act is cx necessitate 
rci, continuous in character. If a person has been 
convicted for failure to remove an encroachment he is 
to be prosecuted again, not under sub-section(l) of S. 
207 for failure to remove the same encroachment but for 
“cominuing breach** under sub-sec. (2) of that section 
which provides an effective remedy. {P and rang Row, /.) 
Rangachariar V, Venkatasami Chktti, 68 Mad. 
513 = 1631.0. 322=7 R.M. 343 = 1936 Cr.C. 56=36 
Cr.L J. 311=40 L.W. 834 = A I. B. 1936 Mad. 66 = 
67ML.J. 873. 

Ss. 207 and 159 — Prior discharge — Fieshpro^ 

secution regarding same encroachment — Sustainability, 

The offence under Ss. 207 and l59 consists in the 
failure to obey a requisition issued by competent autho- 
rity. The fact that the accused had been acquitted 
when previously charged in respect of the same encroach- 
ment does not matter. (^Pakenham Walsh, /.) MOIDl 
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beary V. President, Tat.uk Board Mangalore. 

l. R. 1932 Mad. 683 - 33 Or L. J. 626 - 36 L. W. 426 
« 138 I.O. 488 = 1932 M. W.N. 632 - 1932 Cr O. 662 

A.I.B. 1932 Mad. 535. 

[R. 58 M. 513(515)] 

S. 207 and Sch. VIII and S. 212 W—Stim- 

mary recaz/ery of Itcence'fces — Validity of ndtification 
— indiii^ e^^ential . 

A bjc-law or rule cr order pa*!sed by a Local Board 
relating to the taking out of a licence is not bad merely 
because the Jicence-fee is exces.>ive. The question of 
the legality at ordering that a licence should be taken 
out and that of the unreasonableness of the fee charged 
for such licence are separate and independent qiie.stlons 
and the legality of the older does not depend on the fees 
Ixiing reasonable. Before deciding whether the licence- 
fees can be recovered summarily under S. 2l2 (9), it 
should be found whether the panchayat had a right to 
insist on the taking out of licences, whether the manu- 
facture.s in question were of such a nature that the 
licences could be legally ordered to be taken out in res- 
pect of them. (^Bardsnhdl^ /.) SaTYANaRAYANA r. 
H. B. Yorke. IR 1933 Mad. 17 = 140 1,0.524 = 
34 Cr.L.J. 26 = 1933 M.W.N. 102 = 37 L.W. 264 = 
1933 Or.O. 263 A.I.R. 1933 Mad. 148. 

S. 207, 16G and 223 — Using vehicles for hire 

without license — Prosecution for — Limitation Sir 
Madras local Boards act, S. 223. 65 Mad. 432 
= 62ML.J. 343. 

S, 208 — Refusal of President to hand over docu- 

m. nts to successor. 

A person who ha<i ceased to be Piesident can thence- 
forth neither act, nor pin port to act, though he may 
pretend to act, as President, and hence if he refuses to 
haiul over the documents to his successor he is guilty 
under S. 208. {Burn, /,) BaKTH AVA l'HS ALU NaIT>U 

V. Ramanuja Naidu. I.R, 1933 Mad, 386 = 144 1.C. 
216 = 34 Cr.L.J. 677 = 1933 M.W.N. 730 = 1933 Cr. 
C. 393 A.I R, 1933 Mad. 326. 

S 212 Conviction under S. 166 (2) — Fine 
and penalty imposed — Legality, 

In prosecutions for offences under S. 166 (2) of the 
Madras Local Boards Act the tiial Court convicted the 
accused and besides imposing a fine the Magistrate 
levied a penalty under S. 212(9). 

field (on a difference of opinion between Waller and 
Krishnan Patidalai, //.), that the accused could plead 
that the penalty was not legally recoverable. (Wallace 
J ^ on a difference of opinion betiveen Wallet and 
Krishnan Pandalai, //.) KUNHAMHU v. LOCAL 

Fund overseer, Chirarkal. 1932 M.W.N. 873. 

g 212 (9) — Conviction for not taking out 

licence — Summa ry recovery of licence fee^ not obliga- 
tory^ when no evidence about amount of fee. 

Under S. 212 (9) of the Act, it is provided that the 
Court, on convicting a person of failure to take out a 
licence, .shall recover summarily the amount of the fee 
chargeable for the licence. But it cannot be said that 
Magistrate was wTong in not enforcing that provision in 
the absence of any evideiice on the record as to the 
amount of that fee. (Curgenvetif y.) PRESIDENT, 

Dt. Board, Tanjore v. Natesa Nadar. 1933 M. 

W. N. 1144. 

Ss. 212 (9) and 193 — Notification prescribing 

licence fees — Unreasonableness of — Jurisdiction of Cri 
minai Courts to determine. 

The reasonable and equitable nature of the bye-laws 
framed by local bodies is a matter open to the Criminal 
Courts to consider when «3ffenders against the bye laws 
are put up for prosecution before him. The matter of 
reasonableness can also be considered to find out whether 


MAD. LOCAL BOARDS ACT (1920), 8. 221. 

there has been a legal and valid order for taking out 
a licence and whether the fee charged for the licence 
was reasonable so that its summary recovery could be 
ordered under S. 219 (9) or whether it was so unreason- 
able that the Court could refuse to order its recovery. 
(Bardsivelf J.) SATYANARAYANA V. H. B. YORKE. 
I.R. 1933 Mad. 17 = 14010 624=34 Cr.L.J. 26 = 
1983 M.WN 102 = 37 L.W. 264 = 1933 Or.C. 263= 
A.I.R. 1933 Mad. 148. 

Ss. 212 (9), 207 and Sch. VIII — Summaiy 

recorjery of licence- fees— Finding on validity of noti- 
fication necessaty. 

A bye-law’ or rule or older passed by a Local Board 
relating to the taking out of a licence is not bad merely 
because the licence-fee is excessive. The question of the 
legality of ordeiing that a licence should be taken out 
anil that of the unreasonableness of the fee charged for 
such licen'^e are separate and independent questions and 
the legality of the order does not depend on the fees 
being reasonable. Before deciding whether the license- 
fees b« iccovered summarily under S. 212 (9), it 
should be found whether the panchayat had a right to 
insist on the taking out of license, whether the n anu- 
facture.s in question were of such a nature that the 
liccn.'^es could be legally ordered to be taken out in 
respect of them. { Bardswelf /.) SATYANARAYANA 
V. II. B. Yorke. I.R 1933 Mad. 17= 140 I C. 624 = 
34CrL.J. 26 = 1933M.WN. 102=37 L.W. 264 = 
1933 Cr.C. 263 = A.I R. 1933 Mad. 148. 

S. 212 (xi) — Applicability — Construction of 

factory — Application for, 

S. 212 (xi) does not cover the case of an application 
for permission to construct a factory; it deals with caseS' 
of applications for permission to do something of a 
temporary nature. The applicant for the construction of 
a factory is not entitled to proceed with the construc- 
tion, if for 30 days from his application, he has received 
no order.s on his application. (Burn, J.) PRESIDENT, 
TALUQ Board. Tiruvannamalai v. mottaya 
Chetty . 1933 M.W.N. 733. 

S. 216 (1) (c) — Applicability — Permanent resi- 
dent^ 

S. 216 (l)(i:)dnes not apply to the case of a person 
who is permanently residing within the local area and 
who has given his home address as the place to which 
notices were to be sent but who for purposes of busines.s 
had temporarily left for a place outside the local area. 
(Krishnan Pandalai, J.') K. N. K. K. M. 1\AMA— 
NATHAN Chettiar, /« *7*. 130 I.C. 611 = 33 L. W. 

76 = A.I.R. 1931 Mad. 138. 

S. 2J9 (b) — Gist of the offence. 

The erection of a pandal in a public street without ob- 
taining a licence iiom the Local Board is by itself 
punishable under S. 2l9, cl. \^b'). It is immaterial if the 
erection caused any inconvenience or obstruction to the 
public, A notice to remove the pandal is not a condition 
precedent to the institution of the prosecution. (Laksh^ 
mana Rao, /,') PUBLIC PROSECUTOR v. SUBRAMANIA- 
Pandara Sannadhi. 147 I.C. 1226 (2) = 6 R.M. 
424 = 35Cr.LJ. 663 = 1933 M.W.N. 912 = 39 L.W. 
196 = 1934 Cr.O. 687= A.I.R. 1934 Mad. 398 = 66 M. 
L J. 179. 

S. 221 — Failure to pay lease amount — Agree- 
ment of lease executed under new Act — Procedure' 
under old Act — Validity. 

The accused was convicted for failure to pay a certain 
sum of money due by him as lessee of a slaughter-house 
and a temporary market. The agreement was subse- 
quent to the new Act but the proceedings were institut- 
ed under the old Act. Before a charge was framed up,, 
attempt was made to collect the amount by distraint o§ 
the defaulter’s property. 
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Held, that the proceedings should be under the new 
Act and that they were irregular as a charge under the 
new Act could only be framed after an attempt had 
been made to collect the amount by distraint and after 
the distraint was proved to be impracticable. 
{Pakenham Walsh, J.) AHMAD HuSSAIN SAHIB z/. 
PRESIDENT, Union Panchayat, punganur. IR. 

1932 Mad. 664 = 138 I.O. 370 = 33 Cr.L J. 603 - 1932 
M.W.N, 816 = 1932 Cr.O. 742 = A XR. 1932Mad.660. 

S. 223— Limitation ior prosecution — Using 

vehicle for hire without Itcenre. 

If a person uses a vehicle for hire or does an act for 
which a licence is required and fails to obtain a licence, 
he may be prosecuted within three months of the expiry 
of the period for which the licence, if granted, would 
have been current. {Curgenven, J.') PRESIDENT, I>T. 

board, Tanjore V. Adam Ghanni rowther. 
65 Mad. 432-I.R. 1932 Mad. 317 (2) =136 I.O. 781 
f2) = 33 Cr.L.J. 363 = 1931 MW.N. 1308 = 35 LW. 
316 = 1932 Cr.O. 211 = A.I.B. 1932 Mad. 271 = 62 M. 
L J. 343. 

“S 225 — APpltcahilitv — House tax illegally col- 
lected — Suit foi' refund — Limitation. 

A suit for refund of house-tax collected from the 
plaintiff by the Union Board, on the ground that the re- 
quisite notice prescribed by the Act was not published j 
and that theiefore the levy w'as illegal, falls within the 
scope of S. 225 of the Local Boards Act and is barred 
by limitation, if brought more than six months after the 
date of the cause of action. {Pandalat, J.) SWAMY 
Babu V. Union board, Narasannapet. 6 I.B. 
(Mad.) 280 = 146 IC. 499 = 38 L.W. 660 = A.I.R. 

1933 Mad. 791=65 M.L.J. 726. 

— — S. 223— 'Applicability — Suit for refund of pro- 
fession tax illegally levied. 

A suit for the refund of money illegally collected as 
profession tax is not a suit for^conipensadon or damages 
and does not fall within S. 225. Such a suit is virtually 
one for money had and received and the period of limi* 
tation is three years under Art. 62 of the Limitation 
Act. (Sundaram Chetty, /.) TaLUK BOARD OF 
DEVAKOTTAH z/. CHOCKALINGA.M CHETTIAR. 1932 
M.W.N. 1089, 

S. 226 — Applicability — .Suit for refund of pro- 

fession tax — Notice — Necessity for. 

The section contemplates only suits for compensation 
and for damages against the Local Board and a suit for 
refund of profession tax illegally levied is not a suit of 
either description. So the motive prescribed by the 
section is not necessary for such a suit. l6 M. 296, 16 
M. 317; 16 M. 474; 32 M. 37J, Foil. ; 52 M. 207 and 
51 Bom. 725 (P. C.), Dist.; 122 I C. 742, Not Foil. 
(A/ad/iavan Nair, J.) LAKSHMANAN CHETri v. 

Union board of Devakottai. I.R. 1931 Mad. 
609 = 132 I.O. 113 = 33 L.W. 532=1931 M.W.N. 
428=A.I.R. 1931 Mad. 520 = 60 M.L.J. 600. 

[Dies. 65 M.L.J. 725 (726, 727). F. 1932 M.W.N. 
1089 (1090).] 

S. 225 (1) and (3) — Applicability — '*Act done or 

purporting to be dofK in pursuance of execution, eteP — 
Tender for lease of tolls — Acceptance by Vice President 
of District Board — Cancellation by President — Suit 
for damages — Limitation. 

Plaintiff made a tender for the lease of tolls of a Dis- 
tiict Board in answer to an invitation for such tenders 
by the Board. His tender was accepted by the Vice- 
President as the president was absent. The President 
however cancelled the plaintiff’s tender, being of opinion 
that the Vice-President’s acceptance was unauthorised 
and he accepted a tender by another person for a larger 
sum. Plaintiff thereupon sued for damages from the 
Q. D.— II— 112 


MADRAS LOCAL BOARDS ACT (1920), S. 228. 

Board on the ground that the President’s cancellation of 
the contract was improper, but he instituted the suit 
more than six months after the cancellation. 

Held, the Piesident’s act was an act done in execution 
of his powers under the l.ocal Boards Act, that the case 
fell within the terms of Cls. (1) and (3) of S. 225 of the 
Local Boards Act, and the suit, having been filed more 
than six months after the accrual of the cause of action, 
war baried. {Varadnehartar and Burn, J Jf) ATHI- 
MANNiL Muhammad v. Malabar District board. 
58 Mad. 746 = 15610.291 = 7 RM. 660 = 41 L.W. 
43 = 1935 M. W N. 25 = A I.B. 1935 Mad. 213 = 68 M. 
L J. 126. 

S. 227 — Surcharge Rules 4, 5 and 6 — Omission 

to account for hohse-tax collected — Order of surcharge 
against President — Certificate by auditor — Limitation. 

Certain amounts of house tax collected by a bill collec- 
tor of a Union Board were not brought into account, and 
though the fact was adverted to in the audit reports of 
October, 1925. the President of the Board did not 
remedy the defect. Thereupon the auditor who was 
empowered by the Local Government issued in June, 
1929, a certificate of surcharge against the President with 
the amount of the loss. The President applied under 
S, 6 of the surcharge Rules to have the order set rside on 
the ground that the certificate, having been issued more 
than three years after the accrual of the cause of action, 
was illegal. 

Held, that the surcharge Rules were not inconsistent 
with S 227 of the I^cal Boards Act, that there was no 
limitation for a certificate of surcharge, and that the 
same was not illegal. 

Held, further, that R. 5 was not ultra vires. (Ven- 
katasubba Rao, J.) KONDHO KaYAGARU v. DT. 
Collector of Ganjam. 58 Mad. 340 = 167 I.O. 
503=1935 MW.N. 219 = 41 L.W. 254=A.IB. 193& 
Mad. 264-68 M.L.J. 232. 

-S. 227 (a) — Proceedings pending at ike time of 

amendment — Commitment without sanction of Local 
Gijrvernment — Validity. 

By the amended S. 227 (a) of the Local Boards Act 
which came into force in August l930, the previous 
sanction of the Local (Government i> necessaiy for the 
Court to take cognizance of any offence alleged to have 
been committed by the president or member of a Local 
Board. Where, however, the Magistrate has taken up 
the case prior to the amendment \vhen no such sanction 
was necessary, the order of commitment made by him 
I is not illegal merely because after the initiation of pro- 
ceeding and prior to the order of commitment, the 
amendment had come into force. {Beasley, C.J. and 
Sundaram Chetty, /.) BaKTHAVATSALU NaIDU v. 
Emperor. 1931 M.W.N. 361. 

S. 228 — Scope — Assessment to land-cess — Suit 

I to declare that cess has been calculated on wrong basis 
and charged excessively — Jurisdiction of Civil Courts, 
See Madras Local Boards act, S. 86 (3). 69 M. 

L.J. 696. 

S. 228 — Suit for refund of profession tax — 

Forum. 

A suit for the refund of profession-tax amounting to 
Rs. 64 is not governed by Art. 35 (/) and is cognizable 
by the Small (iause Court. The notice of demand is not 
a “legal process'’ and the claim for interest is not 
damages for the illegal recovery but damages for deten- 
tion of money. So no second appeal is competent. 27 
Bom. L.R. 447, not Foil.; 31 Bom. L.R. 1307 ; 3 I C, 
429, Foil. {Ramesam, J.) UNION BOARD, DeVAKOT- 
TAH V. Manikkavachagan Chetti. 1931 M.W.N,. 
1107. 
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—8. 228 and Rules under R. 11 — Profession- 
tax~^Basis of assessment — Income tax assessment—^ 
Reference by President to reputed value of assessee' s 
business. 

The President of a Local Board may, in assessing a 
person to profession-tax, take into consideration the in- 
come tax assessment but he is not bound to accept it as 
the only basis of assessment. He is entitled under R. 11 
to take into account a variety of matters as a guide to 
an assessee’s professional income, including the reputed 
value of his business. {Cornish^ /.) SWAMINATHA 
Aivtar V. Taluk board, Nannilam. 6 IE. (Mad.) 
-218=146 I.C. 116 (2) -38 L W. 607 = 1933 M.W.N. 
982-A.I.E. 1933 Mad. 681 = 66 M.L.J. 414. 

— — S. 228 (2) — liar of suit — Person not liable to be 
taxed under the Act — Exaction of tax from, 

S. 228 is no bar to a suit for refund of profession -tax 
on the ground that the plaintiff was not liable to be 
taxed under the Act. As in the case of a tax which has 
not been legally imposed, so in the case of a tax exacted 
from a person who is not taxable under the Act it cannot 
be said that the “provisions of the Act have been in 
substance and effect complied with.'* 24 Mad. 205; 27 
Mad. 547; 54 M.L.J. 603; 27 L.W. 243; 1931 M.W.N. 
329, Foil. (^Madhavan Natr, /.) BaLASURYAPRASADA 
Rao Pantulu Garu V. Taluk board of 
Chicacole 135I.C. 462=I.B 1932 Mad. 142- 
1931 M.W.N. 1026-A.I.R. 1931 Mad. 822. 

(AMENDMENT) ACT (XI OT 1930)--r>'^«- 

sit tonal Rules ^ R, 5 {Z)^Scope — Applicability to 

election petitions, 

R. 5 (3) of the Transitional Rules deals with applica- 
tions by or against a Local Board and cannot be applied 
to litigation between individuals such as election peti- 
tions. {.Reilly and Anantakrishmi Aiyar, JJ.) PaNNIR- 
SELVAM V, Veeriah Vandayar. 64 Mad. 627-I.B. 
1931 Mad. 353=1301.0. 177 = 33 L.W. 168=A,I.R. 
1931 Mad. 83 = 60 M.L . J. 191. 

Transitional Rules, R. 6 — Effect. 

R. 6 of the Transitional Provisions does not enable a 
disqualified person to hold the office of President for 
the term of one year even after his election is set aside 
by a Civil Court. (Reilty and Anantakrishna Aiyar^ 
JJ.) Pannirselvam V. Veeriah Vandayar. 64 
Mad. 627= I.B. 1931 Mad. 363 = 130 LO. 177 = 33 
L.W. 168= A.I.E. 1931 Mad. 83=60 M L.J. 191. 

Effect of Amending Act XI of 1930. See 

Madras Local Boards Act, S. 54. 64 M. 627= 
60 M.L. J. 191. 

Sch. IV, Rr. 32 and 33— If retrospective. 

Rr. 32 and 33 of Sch, IV of the Act are retrospective, 
and a distraint is not leviable in respect of a tax which 
has been in ai rears for more than the period fixed in 
R. 32 (3). {Cornish, /.) VeNKATA SiVAYYA v. PRAT- 

tipad Panchayat Board. 169 I.C. 632=8 R.M. 
527 = 1935 M.W.N. 1206 = 43 L.W. 214 = A.I,B. 
1936 Mad. 18 

-Sch. IV, B. 33 (2) — Agreement of lease under 

new Act— Failure to pay rent — Prosecution under old 
Act — Legality. 

The accused was convicted for failure to pay a certain 
sum of money due by him as lessee of a slaughter house 
and a temporary market. The agreement was subse- 
quent to the new Act but the proceedings were institut- 
ed under the old Act. Before a charge was framed up 
attempt was made to collect the amount by distraint of 
the defaulter's property. 

Held, that the pro('eedings should be under the new 
Act and that they were irregular as a charge under the 
new Act could only be framed after an attempt had 
.been made to collect the amount by distraint and after 
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the distraint was proved to be impracticable. (Pakenham 
Walsh, J.) Ahmad Hussain v. President, Union 
Panchayat, punganur. I.R. 1932 Mad. 564= 
138 I.C. 370 = 33 Or.L.J. 603 = 1932 M.W.N. 815= 
1932 Cr C. 742 = A.I R. 1932 Mad. 660. 

Sch. rV, E. 33 {^-^ Refusal to answer notice — 

Effect. 

The mere refusal to answer notice demanding pay- 
ment of amount due does not prove that distraint is 
impracticable viithin the meaning of R. 33 (2). 
{Pakenham Walsh, J.) AHMAD HUSSAIN SahiB v. 
PRESIDENT, Union Panchayat, punganur. I.R. 
1932 Mad. 664 = 138 I.C. 370= 33 Or L J. 603 = 1932 
M.W.N. 816= 1932 Or.O. 742 = A.I.R. 1932 Mad. 
660. 

MADRAS LOCAL BOARDS ACT (V OF 1884)— 

Rules for conduct of elections — Rule 5 {2)— Breach — 
Liability of election to be set aside. 

No breach of the election rules, whethei mandatory 
or directory, invalidates the election unless the result of 
the election has been materially affected by such breach. 
The result of the election must be affected in some other 
w’ay than by the mere breach of the rule and it is a 
question of fact to be decided by the Election Commis- 
sioner. Where an election is sought to be set aside for 
violation of R. 5, Cl. 2, of the Madras Local Boards 
Election Rules, it is incumbent on the Election Commis- 
sioner to enquire and decide whether the re.sult of the 
election is in fact materially affected by the breach. 
{Lakskmana Rao, /.) RAJA GOUNDER v. .SknNIAPPA 
Gounder. 6 R.M. 544-1934 M.W.N. 518 = 39 
L.W. 616 = 148 I.C. 848 = A.I.B. 1934 Mad. 313. 

(XIV OF 1920) — Rules for conduct of elections 

— Rr. 19, 21 and 23 — Circular directing gosha ladies 
unveiL if identity challenged — Validity of. 

A circular issued by the Election authorities that the 
gosha ladies should unveil if their identity was challeng- 
ed at the time of voting is not ultra vipes> It is in 
consonance with Rr. 19, 21 and 23 w’hich contemplate 
such a possibility. {Ratnesam, O.C.J.) BiJLl SaHIB 
Bahadur v . Mahomed Asan Maracair. 6 I.R. 
(Mad) 283=146 1.0.672 = 39 L.W. 466 = A.I.R. 
1934 Mad. 27. 

Rules under, for the decisions of eUrtion disputes 
— Rr. 1 {3) and 6 — Decision of Election Commissioner 
— Issue of writ of certiorari. 

Proceedings before ths Election Commissioner are of 
a judicial nature and the High Court is competent to 
i<«ue a writ of certiorari in such a case. Effect of R. 1 
(3) of the Local Board Rules considered. {Curgenven 
and Pakenham Walsh. JJ.) THIRUMaLA CHETTIAR v. 
Chellam PiLLAi. 67 Mad. 791 = 1934 M.W.N. 642 
= 6 R.M. 483 = 1481.0. 477 = 39 L.W, 193=A.I.R. 
1934 Mad. 190 = 66 M L.J. 468. 

— — — Rules under, for disputed elections, R. 10 (c)— 
Meeting of Panchayat — Simultaneous proceeiings 
initiated by Vice-President of Panchayat and President, 
Taluk Board — Setting aside election — Interference, 

The President of a Panchayat Board resigned and the 
Vice-President in accordance with the rules took steps 
for a meeting to be held to elect a new President and 
sent out notices. But the President of the Taluk Board, 
being under the impression that the Vice President had 
taken no steps, proceeded to take action such as can be 
taken in such an event under S. 42 of the Madras Local 
Boards Act and wrote to the Vice-President of the Pan- 
chayat Board a.sking him to convene a meeting on 30th 
March, 1933, for the election of a President. An inade- 
quate time was allowed to the Vice-President for reply- 
ing to this letter and as no reply was received within 
the time allowed, the Taluk Board President, acting 
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under S. 42, appointed a member of the Panchayat 
Board to convene meeting for the election of a President 
on 30th March, 1933. The Vice-President of the 
Panchayat Board mean vhiie went on with his arrange* 
ments to hold a meeiing on 31st March, 1933. On the 
30th March an election took place and the petitioner was 
unanimously elected. On the following day there was 
another election arranged by the Vice-President and 
again the petitioner was elected. The Election Commis 
sioner set aside both the elections and the principal 
points for consideration were whether by taking an 
erroneous view of the legal position arising from the 
facts stated in the orignal petition the Election Commis- 
sioner gave himself a jurisdiction which he properly had 
not got and whether, even allowing that he had jurisdic- 
tion, he acted in the exercise of that jurisdiction with 
material irregularity. 

that this was a case in which a writ should be 
issued quashing the proceedings of the Election Commis- 
sioner who came to the conclusion without evidence to 
justify it, that the result of the election was affected by 
the refraining of another candidate from standing for 
election owing to the fact he was misled to believe that 
the election held on the 30th March w’ould he invalid. 
If in an enquiry for which there is jurisdiction an 
error is made which can he regarded as something 
which went beyond the jurisdiction of the Court or was 
done without jurisdiction and is not merely a wrong view 
of the law then the writ can be granted. The decision 
of the Commissioner on a matter of fact, in proof of 
which there was no evidence, was beyond the scope of 
his juiisdiction. (^Baniswell, /.) SaNKARANARAYANA 
PILLAI 7/. AHMED MlRAN SaHIB. 67 Mad. 682 = 
150 1.0.911-7 KM 38-39 L.W. 634: = A.I.R. 1934 
Mad.357 = 66M.L.J. 601. 

— -R. 8 (a) — Electoral roll — New roll not prepared 
— Continuance of old roll. 

Where the new roll has not been prepared the old 
rpll should be taken to be in force. (^Ananthakrishna 
Ayyar.J,) PRESIDENT, Union BOARD, Samalkot 
V, Veer RAJ u. 1932 M.W.N. 664. 

■ -R. 11 — District Election Officers and appellate 

authorities — Nature of furtsdiction. 

The District Election Officers in disposing of objec- 
tions under R. 11 to entries in the electoral roils and the 
appellate authoiities who hear appeals from their deci- 
sions are in performing those functions acting judicially. 
{Reilly and Burn, //.) INSPECTOR OF MUNICIPAL 
Councils and Local boards, Madras v. Ven- 
Katan^raSiwham. 6 R M 404 = 147 1,0. 1052 = 39 
L.W. 45=1934 MW.N. 662 = A.I.R. 1934 Mad. 
140 = 66 M.L J. 233. 

MADRAS MOTOR VEHICLES TAXATION ACT 
(111 OF 1931) — Taxes due under—If Crown debt — 
Priority. See CROWN DEBT— PRIORITY. 69 M.L J. 
832. 

"“'Ss. 4 (1), 6 (1), 6 and 7 — Liability to tax and 
penalty for nott'payntent — Conditions — Proof requiute 
— Endorsement on registration certificate — If proof of 
keeping or use. 

It is essential to the liability to pay the tax under 
S. 5 (1) and to the imposition of the penalty for failure 
to pay the tax under S. 7 of the Madras Motor 
Vehicles Act, that there should be proof that the motor 
vehicle in question was kept or used within the Presi- 
dency of Madras for the period for which the tax is 
claimed to be due. Endorsements on the regi.stration 
certificate describing the transferee thereof as belonging 
to the Presidency do not afford an adequate ground for 
jpresuming such keeping or use ; nor do they furnish 


MAD. PERMANENT SBTTL. EBGN. (1802), S. 4. 

presumptive proof of the same. {Curgenven and 
Cornish, JJ,) UNITED MOTOR FINANCE CO., LTD. 
In re, 159 I.O. 432=8 R.M. 498=37 Or.L.J. 99 = 41 
L.W. 434 = 1936 M.W.N. 183 = 1935 Cr.C. 445=A.I. 
R. 1935 Mad. 325-68 M L.J. 336. 

— 8 . 7 — Offence under — Accused residing in 

foreign, state — Jurisdiction of British Indian Magis- 
trate to issue warrant of arrest. 

A warrant of arrest issued by a Magistrate of a 
British Indian Magistrate, directing of the arrest of a 
resident of a foreign state (Mysore) for the offence of 
non-payment of taxes under S. 7 of the Madras Motor 
Vehicles Act. Such a warrant by him is illegal and 
cannot be executed in the Mysore state. {Mahadevayya, 
C./., Ramachandra Rao and Shankar anarayana Rae, 

//,) Venkatarangaiengar V. Government of 
MYSORE. 12Mys.L.J. 328=39 Mys. H.C.R. 485 
(F.B.J. 

MADRAS MOTOR VEHICLES RULES, R. 27 (c) 

— Report of accident. 

The effective despatch of a report is as good as per- 
sonal report. {Jackson, J.) GOVINDARAJA MUDA- 
liak V. Emperor. 1931 M.W.N. 397. 

— — R. 30 (k) — Conviction under — Requisites of — 
Schedule of timings. 

There must be evidence and a finding on the question 
WHO is the holder of the G permit before the Court con- 
victs the accused for breach of the condition^ thereof. 
The schedule of timings referred to in the rule should be 
made with reference to particular buses and not with 
reference to a bus when there are several buses run by 
one service. {Burn,J,) G. D. NAIDU v. EmpEROR. 
1933 M.W.N. 908. 

MADRAS NAMBUDRI ACT (XXI of 1933)— 

Scope and effect of — Right of junior member to sue for 
removal of karnavan — If abrogated. 

In the absence of an express provision in the Nam- 
budri Act of 1933, abrogating tne rule of Uw, custom 
or usage which enabled a Nam bud ri Brahmin to sue 
for removal of a karnavan, that right exists* in spite of 
the Acts which gives a junior member the right to 
demand a partition, {V enkaiasubba Rao, J.) NARAYA- 
NAN Moosadi/. Ranan Moos ad. 68 Mad. 811 = 
157 I.O. 156 =8 R.M. 110 =41 L W. 625 = 1935 M.W. 
N. 402 = A.I.R. 1935 Mad. 652-68M.L.J. 678. 
MADRAS PERMANENT SETTLEMENT BEOU - 
LATION (XXV OP 1802), S. 1 — Violation of—^ 
Madras Proprietary Estates Village Service Act (1894), 
27 (2) if ultra vires. 

S. 27 of Act II of 1894 is not ultra vires of the local 
legislature. It only provides that the amount deducted 
at the time of the permanent settlement from the peish- 
kush payable by the propiietors on account of the 
village establishment which the proprietors h£.d to main- 
tain shall no longer be deducted as they were no longer 
liable for the payment of the village officers. It is, 
therefore, no enhancement of the peishkush amounting 
lo a breach of contract or violation of the provision 
contained in S. 1 of the Regulation XXV of 1902- 
{Sundaram Chetty, /.) GopalaSWaMI CHETTIAR v. 
The Secretary op State for India in Council. 
LB. 1931 Mad. 626 = 13210. 130 = 34 L.W. 833 = 
1931 M W.N. 637= AJ.R. 1931 Mad. 526= 61 M.L.J. 
754. 

— , — 2 4 — Fishery income — Whether included 

in peishkush — Exemption from assessment to income- 
tax. See INCOME TAX ACT, S. 2 (1). 56 Mad. 251 
= 63 M.L.J. 634 (P.B.). 

——• 3 . ^'•Scope-^Pre-sittlement inam^ Inclusion in 
the Zamindary settlement — V a lidtty. 
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MAD. PBVN, OF ADULTN. ACT ri918), 8. 5* 

S. 4 should not lie read as to preclude the Govern- 
ment from including a village granted prior to the 
Permanent Settlement in the assets of the Zamindary 
with a view to settle the same with the Zamindary. Xt 
is open to the Gm'einment to include such lands in the 
assets of the Zcimimlary if for any reason they think it 
proper to do ho. It is a question of fact in each case 
whether any pre settlement inam is included in the 
Zamindary or not. 

Held, the village of Narava, a Dre settlement inam, 
to have been projierly included in the assets of the 
Vizianagaram Zaminclari. (^Ananthakrishria Atyar and 
Corntsh, J /.) NaRAVaNaSWAMI BaHADUR f. BODA 
Tammayya. 1930 M.W.N. 945. 

MADRAS PREVENTION OF ADULTERATION 
ACT (III OF 1918), S. 5 (1) (b)— ‘ Offer, for said'-- 
Sale through ^ome other person. 

The words “offers for sale'* in 5(0 {If) Include offer- 
ing for sale through some other person \^ho might have 
been allowed by the accused to be in charge of his sliop. 
34 C.W.N. 114, Kef. {Pakenham Walsh, /.) MUNI- 
CIPAL Prosecutor, Calicut v. AbubakkaR. 1933 
MW.N 428. 

— S. 6 (1) (b) and (d) — Selling milk of inferior 
quality — Proceeding vnder sub-Cl. (i) (b) — Validity. 

Any person who sells milk which is not of the nature 
subst.ance or quality which it purports to be would be 
guilty of a violation of S. 5 (1) (h). The special provi 
sion in S. 5 (1) (d) does not render S. 5 (1) (h) a dead 
letter. (Purii, J.) NaRAYANA IYER, hire. I.R. 

1932 Mad. 842- 140 1.C 260-1932 M.WN. 1360- 

1933 C r.C. 127 - 34 Or.L. J. 16 = A I R 1933 Mad. 99. 

S. 20 (d) — under —Extension to Mutiict- 

Pality—Psoof. 

The rules framed under S. 20 (r/) can only be applied 
to any particular area after theA:t has been brought 
into force in that area. Where the Act itself has not 
been extended to a particular Municipality there is no 
question of the rules being in force, {Bum, /.) NaRA- 
YanaIyek,/^/ r^. I.R. 1932 Mad. 842 = 140 I.C. 
260 = 34 Or L J. 16 = 1932 M.W.N. 1350 = 1933 Cr.C. 
127= AIR 1933 Mad. 99. 

*S. 20 (d) — Pules f famed under R, 2 — Ghee — 
Adulteration — Standard of purely. 

A preparation consisting of 36 per cent, and 64 per. 
cent, animal fat would be “food" as defined In the Act 
but not “ghee'’ which must be a preparation exclusively 
from butter. The word “pure" is not defined in the Act 
but refeisto S. 20 {e) which enables Goveininent to 
prescribe standards of parity for certain commodities. 
It does not mean “pure’' in the sense of “unmixed.'’ If 
a per.*5on advertises or catalogues ghee, he must sell ghee 
as defined by the Act, or indicate on a label how far 
ghee falls shoi t of that description. But if without 
advertisement or catalogue, he sells “Food” 64 per cent, 
fat and 36 per cent, ghee he is not required to label it 
for the reason that it is not ghee as defined in the Act. 
{Jackson, J.) AKKANNA CHETTY v. CROWN PROSE- 
CUTOR. 1931 M.W N. 1046. 

“ADBAS PEOPBIETABY village SEEVICE 

ACT (II OF 1894), S. 2 — Enfranchisement of mam — 
^mtndaPs suit to set aside — Inclusion in assets— 
Burden of proof. 

Where the Zamindar sues to set aside an enfranchise- 
ment the burden of proof is on th e plaintiff to show that 
the Suit lands were included in the assets at the time of 
the Permanent Settlement and that there was a subse- 
the extent was shown to 
^ before 1845 and the extent enfranchised was 
170 acres, held, that the enfranchisement of the entire 
plot Was not invalid. {Ramesam and Madhavan Nair^ 


MAD. PROPTRY. VIL. SER. ACT (1894), S. 17. 

//.) Secretary of State for India v. Partha- 
sarathy Appa Kao. I.R. 1932 Mad. 741=139 1.0. 
517= A.I Jt. 1932 Mad. 697. 

— - — ~S. 2--‘Mohtad mams ' — Whether fall under- 
• '''village watchmen or police officers'' — Enfranchisement 
by Government. 

I Afoktads do not fall under the heading “village 
' watchmen or police officers” and the Government can- 
i not enfranchise such inams. A declaration by the en- 
fianchising officer that such inams fell under the above 
expression does not amount to a decision of the Govern- 
ment, {^Ramesam and Madhavan Natr, J J f) SeCRE- 

' tary of State for India v, Pakthasarathy 
, AppaRaO. I.R. 1932 Mad. 741=139 I.C. 617 = 

: A.I.R. 1932 Mad. 697. 

— S. 11 (1) — Powers of Revenue Officer —Scope of. 

' Where action is taken by the Revenue Officer under 
I sub-section (1) of S. 11 it appeals that the right of 
j appointment is conferred on the Revenue Divisional 
. Officer only in respect of cases where the nominee of the 
! pioprietor is disqualified under sub S. (1) of S. 10' 
; but does not extei/d to case where the nominee is not in 
fact the nearer heir to the last holder of the office, that 
' is the case where the proprietor’s appointment contra- 
' venes the provisions of sub-S. (2) of S. 10. 9 L. 

W. to, Ref. {Madhavan A^atr, J f) VeNKATARAHA- 
VAIAH » CHENCHU SUBRAIAH. 136 I C. 38 = I.R. 
1932 Mad. 246 = 33 L.W. 294 = A.I.R. 1931 Mad. 

1 602. 

: S ll{^)— Right of appeal— Extent of. 

Where the Divisional Officer makes an appointmerit 
after taking action under sub-S. (1) of S. 11, this 
> sub section should be understood as confining the light 
I of appeal to cases where the proprietor’s appointment is 
disallowed by the Revenue Divisional Officer on the 
I ground that the proprietor has contravened the provi- 
■ sions of sub-S (1) of 8. 10. {Madhavan Nair^ 

I /.) VENKATARAGHAVaIAH V. CHENCHU SUBBAIAH 
136 I.C. 38 = I.E 1932 Mad. 246 = 33 LW. 294=A. 
I.R. 1931 Mad. 502. 

: S. 17 — Grant annexed to tillage karnam office — 

' Powers of GoT>ernment— Claim by proprietor of estate — 

' Onus of proof — Land situate within geographical limits 
of estate — Performance of sen ice by kainam to zanitn^ 

, dar' — If conclusive. 

S. 17 empowers the Government, in the case of a 
' grant of land made or continued by the State in respect 
of, or anne.xed tu, a village office, such as karnam, to 
free the land from the liability of service and to impose 
instead a quit rent to be paid by the village officer. But 
! a proviso to the section makes it clear that the legisla- 
I ture did not intend to deprive a private proprietor of 
i bis right to recover the land, if it was granted by him or 
, his predecessor in interest. Where the proprietor of an 
I estate lays claim to lands enfranchised under the section 
( and occupied by village kainams are allowed to hold, 
j the same on payment of a quit rent, it is for him to* 

I prove that they were granted by him or his predecessor. 

' The fact that the disputed property is .situated within 
the geographical limits of his estate does not necessarily 
lead to the conclusion that it was originally owned by 
his ancestor and given by him to the karnams. Nor 
does the circumstance, that the karnams have been 
rendering private services to the zamindar, necessitate - 
the inference that the lands held by them are grants from 
private persons. The zemindar is a person of impor- 
tance and authority in his estate, and if a karnam within, 
the estate does some private work in order to please the 
landed magnate he does not thereby cease to be a public 
officer. {Sir Shadi Lai.) CHANDRA MOULESWARA. 
Frasada Bahadur v. Secretary of State foks 
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MAD. PBOPTBY. VIL. SEE. ACT (1894), S. 27. 

INDIA. 62 I.A. 166-58 Mad. 711 = 1935 MW.N. 
721 = 156 1.0 1-7BP.0. 221-42 L.W. 142-A.I. 
Jfc. 1935 P.0. 115*69 M.L.J. 123(P.O.). 

~“S. 27 — Notification for payment of service cess — 

Date. 

The date notified by the Government as the date 
from which enfranchisement shall take effect under i 
S, 17 is also the date contemplated under S. 27, on or ' 
after which it i*hall be lawful for the Government to 
require the proprietor to pay the villaeie service cess. 
{Sundaram C Hetty, /.) GopALASWaMI CHETTIAR v. 
The Secretary of State for India in Council. 

I. R. 1931 Mad. 626-132 I.O. 130=34 L.W. 333^ 
1931 M.W.N. 637 = A.I.R. 1931 Mad. 525 = 61 M.L. 

J. 754. 

— " S. 27 (2) — Legality — Permanent Settlement 

Regulation iXXV of 1802). .S’. If violated. 

S. 27 is not ultra vires of the local legislature. It 
only provides that the amount deducted at the time of 
the permanent settlement from the peishkush payable 
by the proprietors on account of the village establishment 
which the proprietors had to maintain shall no longer 
be deducted as they were no longer liable for the pay- 
ment of the village officers. It is, therefore, no enhance 
ment of the peishkush amounting to a breach of contract 
or violation of the provision contained in S. I of the 
Regulation XXV of 1902. (^Sundaram C Hetty, /.) 
GOPALASWAMI CHETTIAR v. THE SECRETARY OF 
State for India in council. 34 L.W. 333-I.R. 
1931 Mad. 626-1321.0. 130 = 1931 M.W.N. 537 = 
A.I.R. 1931 Mad. 525=61 M.L.J. 754. 

MADRAS REVENUE BOARD’S STANDING 
ORDERS — Order No. l5, Rr, 20 and 23— ‘Assignment 
of land on dkarkhast — Pcnver of revtsion — Cirtl Court's 
poivcr to discuss sufficiency of grounds for orders by 
Collector. 

The power of revision reserved for a period of three 
years in the rules laid down in the Board’s Standing 
Orders relating to as^signment of lands on dhaikhast, is 
not anything like the kind of revision that one knows in 
judicial proceedings but was intended to make sure that 
public interests do not suffer by the act of a Subordinate 
Revenue Officer. The powers of revision are reserved 
in pretty >^ide terms, being available whenever the ; 
original assignment was the result of mistake of fact or ; 
of fraudulent misrepresentation or was in excess of the ! 
limits of authority possessed by the officer making it and ' 
the further power of revision secured to the Board of 
Revenue is in wider terms. These provisions do not 
relate to the adjudication of rights as between two con- 
testing parties as in an ordinary litigation, but are ; 
reservations subject to which alone the power vested in 
the Governor in Council by Act of Parliament to 
dispose of immovable property belonging to Govern- 
ment has been delegated to suboidinate officers. Where 
the rules laid down in the Board’s Standing Orders for 
the assignment of lands on dharkhast expressly gave the 
Collector a power of interference in revision with the 
order of the Revenue Divisional Officer and the Collector 
accordingly exercised his powers of revision. 

Held, that it was not open to the civil Court to discuss 
the sufficiency or otherwise of the giounds on which the 
order of the Collector in revision was passed. Before an 
order of the Collector passed in revision as provided in 
the rules laid in Board’s Standing Orders for assignment 
of lands on dharkast is attacked in a civil Court, it must 
be shown that there has been an abuse of the power of 
revision or .something in the nature of a fraud on the 
power. (Case-law discussed ) {V aradacKariar ^ /.) 
SECRETARY OF STATE V VENKATARATNAM. 161 


I MAD. BEV. BECOVEBY ACT (186|), S. 35. 

j I.C. 38 =. 8 B.M. 759 = 1935 M.W.N. Ml = 42 L.W. 

I 629'^A.I.B. 1935 Mad. 764 >69 M.L.J. 644. 

I MADBAS BEVBNUB BECOVEBY ACT (II OP 

Collector' , meaning of . 

The definition of the word ‘ Coiiector” in S. 3, ci. (6) 
of the Madras Generai Ciauses Act ot 1891 does not 
apply to Regulation Vlf of 1828 or to Act II of 1864. 
{Waller, Jackson anl Krtsknan Pandalat, JJ.) 
Chittavya V . Secretary of State. 66 Mad. 463 
= I.E. 1932 Mad. 337=137 I.O. 30 (2) = 36 L.W.516 
= 1932 M.W.1T. 1 = A.I.E. 1932 Mad. 377 = 62 M.E. 
J. 692 (P.B.). 

' Revenue sale — Confirmation by the Deputy 

Collector — Poiver of the District Collector to set it 
: aside. 

I The District Collector has got pow’er to set aside 
a revenue sale even though it is confirmed by the 
Deputy Collector. 14 M.L.J. 433, Approved. {Waller^ 

, Jackson and Krishnan Pandalai, JJ.) ChiITAYYA 
t/. Secretary of State. 55 Mad. 463 = 1 R. 1932 
!Mad 337=1371.0. 30 (2)= 1932 M.W.N. 1=35 L. 

; W. 616 = A.I.B. 1932 Mad. 377 = 62 M.L.J. 692 
. (F.B.). 

' “S. 1 — J^ndholder' — Inamdar whether comes 

j under. 

An inamdar is a landholder for purposes of S. 1, His 
; tenants can claim protection under S. 11. {JValler and 
ICtishnan Pandalai, JJ) VenKaTARAMA IYER v, 

■ Collector of Tanjore. 55 Mad. 661-l.R. 1932 
Mad. 657 = 139 10. 364 = 1932 M.W.N. 232=36 L. 
W. 336 = A.I.R. 1932 Mad. 692 = 62 M.L.J. 403. 

-S. 8 — Validity of — Vague and indefinite warranty 

A distraint warrant was not made out to any parti- 
i cular person by name or even by office, but only to 
“village munsif, resident of Rajahmundry village.*' 
There was in fact more than one village munsif in that 
village. It w'as not shown that the w'arrant was furnish- 
ed to the village munsif by somebody who was em- 
powered to do so under S. 8. It was signed by the 
Taluk head accountant but it was not clear that the 
Tahsildar was not available. 

Held, that the warrant was vague and indefinite and 
the village officer could not, in trying to proceed with 
such a warrant, be said to have been acting as a public 
servant in the discharge of his duties. {Pardswell , J.') 
Seetharamiah z'. Emperor. 1933 M.W.N 725. 

’3 W— Inamdar— Arrears of revenue — Right of 

Government to distrain crops — Remedy of kudivaram^ 
dar. 

For the purposes of the Revenue Recovery Act the 
inamdar is a landholder and the kudiwaramdar a 
tenant. The Government can distrain the crops on the 
land in order to realise the arrears of quit-rent due by 
the landholder. The remedy of the kudiwaramdar in 
such a case is to deduct the value of their crops that 
have been sold from any rent which may then or later 
may be due by them lo the land owner. {tValler and 
' fCrishnan Pandalai, J JI) VENKATARAMA AIYAR v. 

I COI.LECTOR OF Tanjore. 65 Mad 661-I.R. 1932 
Mad 657 -=139 I.C. 364 = 1932 M W.N. 232 = 36 L. 
j W. 336= A.I.R. 1932 Mad. 692= 62 M.L.J. 403. 

j " 3. Defaulted* — Registered and not real 

I owner, 

j Where one person is the real owner of a share in laud 
; and another is the registered proprietor of it, the latter 

■ and not the former is the ‘‘defaulter” within the mean- 

jingofS. 35. 33 Mad. 41. Foil.; 39 Mad. 795, Ref. 
I {Madkavm Nair, J,) SaMPATH AYYANGAR V. RaJA 
I OF VenkataGirI. IR 1031 Mad. 848 = 129 I.O, 
I 828=83 L.W. 284=A.I.B. 1931Mad.61. 
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MAS. BEV. BEOOVEBY ACT (1861), S. 39. 

S. 39 — Sale by Government — Effect — Interest of 

mortgagor. 

When on account of the default of the mortgagee in 
paying the Government revenue the land is sold, the 
entire right in the property including the right and 
interest of the mortgagor is sold and no title remains in 
the owner of the property after the same. 1920 M.W. 
N. 701, Ref. {Madhavan Nair, /.) PaNCHANATHA 
Aiyar V . Saminatha Aiyar. 1930 M.W,N. 998. 

S. 42 — Sale for arrears of income-tax — Prior sale 

in insolvency by Official Receiver — Priority. 
INCOME TAX ACT, S. 46 (2) A.I.B. 1936 Mad. 882. 

S. 59 — AppUcabtltty— Illei^al act of Govefnment 

— Suit for declaration and injunction. 

Where the Act of the Government in respect of which 
a declaration and injunction is sought is an act which is 
illegal or ultra vires and the declaration is .sought on 
that basis, that in such a case neither S. 59, Revenue 
Recovery Act nor Art. 14, Limitation Act, applies, but 
Art. 120 applies. Rut if the ground of such a suit is not 
that the act of Government was ultra vtres or illegal but 
a mere irregularity which does not vitiate the main 
proceedings but relates only to some question of detail 
such as the exact amount to be collected or something 
of that kind v^hich does not make the proceedings ultra 
vtres, in such a case Art. 14, Limitation Act, may apply 
or in a case falling under the Revenue Recovery Act, 
even S. 59, Revenue Recovery Act, may apply. (Case-law 
reviewed.) {Kamesam^ O.C.J. and Venkatasnbha Rao, 

J .) Thikuvknkatacharyulu V Secretary of 

State. 67 Mad. 601 « 164 1 0. 990-7 B.M. 623- 
1934 M.W N. 221-39 L.W. 216 = A.I.B. 1934 Mad. 
147-66 M.L.J. 716. 

— — S 69 — Applicability — Irregularities in conduc- 
ting sale and absence of jurisdiction — Distinction bet- 
ween — Notices under Ss. 25, 27 and 36 addressed to 
dead person — Sale — Validity of — Suit to set aiide. 

There is a clear distinction between irregularities in 
publishing and conducting the sale in which case the 
suit must ]je brought v^ithin six months prescribed by 
S. 59 and essential preliminary steps which are neces- 
sary to give the revenue authorities jurisdiction to con- 
duct the .sale, the omis.sion of which makes the sale null 
and void. In the latter case, S. 59 does not apply. The 
whole procedure in connection with sale of immovable 
properly is based on the assumption that there is a 
defaulter living who can receive the notices and avail 
himself of a chance to avoid the sale of his property by 
payment of the arrears. So where the village officers 
knewr that the pattadar had long ago died but had not 
corrected the register and on default of payment, 
notices of demand, attachment and sale were sent 
addressed to the dead man and affixed to the property, 
the sale is void. A suit to set it aside is not subject to 
the period of limitation prescribed by S. 59 of the Act. 
40 I.A. I5l = 25 M.L.J. 148 (P.C.), Rel. Uackson and 
Ktishnan Pandalat, //.) MaRUKKOLANPAYAMMAL 

V , Secretary of State for India. 66 Mad. 876= 
I.B. 1932 Mad. 703 = 139 I.C. 426 = 1932 M.W.N. 
1007 = 36 L.W.204-A.I.B 1932 Mad. 664 = 63 M, 
L J. 249. 

[B. 57 M. 501 (519).] 

MADEAS SALT ACT (IV OF 1889)— 

The Act is not self-contained. It contains only a few 
special additions to the normal procedure of the Crimi- 
nal Procedure. 1925 M.W.N. 396, Ref. {Jackson, /.) 
Sudarsanam V , Emperor 66 Mad. 86=I.R. 1931 
Mad. 735 = 13310. 383=32 Cr.L.J. 1035 = 34 LW 
211=1931 M.W.N. 406 = 1931 Or.O. 1026-A.I.B. 
1981 Mad. 769 = 61 M.L.J. 127. 


MAD. SUB. & BOUND ABIES ACT (1897). 

S. 41 — Duty on salt — Purchaser from licensee-^ 

— No personal liability. 

Under S. 41 the licensee is not personally liable for 
the duty on the salt in the factory. A purchaser from a 
licensee is similarly not personally liable and the duty 
cannot be recovered from him by coercive process after 
he has removed the salt from the factory. {Venkata- 
subba Rao and Pakenham Walsh, / J.) PaRTHA- 

sarathy Chetty V . Secretary of State. 66 
Mad. 594-I.B. 1932 Mad. 689 = 138 I.O. 626 = 1932 

M. W.N. 346=36 L.W. 406= A LB. 1932 Mad. 325^ 
= 62 M.L.J. 387. 

->——8. 74 Police report — Validity of. 

There is nothing in Ch. VI of the Act restricting the 
normal duty of the Police report to the Magistracy, nor 
any indication that the sections taken as a whole com- 
pose a self-contained Code of Procedure. So a report 
by the Police charging the accused w’lth an offence under 

S. 74(fy)of the Salt Act is in order. 1925 M.W. 

N. 396, Ref. {Jackson, J.) SUDARSANAM v, EM- 
PEROR. 66 Mad. 86 = I.B. 1931 Mad. 736=133 LC. 
383 = 32 Cr.L.J. 1035=34 L.W. 211 = 1931 M.W.N. 
405 = 1931 Cr.C. 1026 = A.I.B. 1931 Mad. 769 = 61 
M.L J. 127. 

S. 74 {Vj-Scope-^Penal Code (1860\ S, Il7. 

The section obviously refers to the direct abetment 
of particular acts and does not embrace or supersede 
the graver kinds of abetment, such as for example 
under S. Il7, I. P. Code. 33 Bom.L.R. 56, Ref. {Jack’- 
son, J,) Satvavatamma 7>. Emperor. 66 Mad. 90 
= I.B. 1931 Mad. 843= 134 I.O. 187 = 32 Cr.L J. 1131 
= 34 L.W. 92=1931 M.W.N. 494 = 1932 Or 0. 364 = 

AJ. B. 1932 Mad. 371 = 61 M.L.J. 987. 

Ss. 84 and 86 — Salt Manual {as amended), 

S, 81 (2) — Purchaser of salt from licensee — Removal of 
salt after time fixed — Enhancement of salt tax — 
Recoi'ery of same from purchaser — Legality. 

The plaintiff purchaseil a certain quantity of salt 
from a salt licensee but did not remove the salt within 
the time allowed for that purpose. When he actually' 
removed the salt the salt tax had been enhanced but the 
extra sum was not collected from him at that time. A 
demand for the payment of that sum was how^ever made* 
subsequently and the plaintiff, while denying his liabi- 
lity, paid the tax under protest in order to avoid coer- 
cive process and then sued to recover the sum so paid. 

Held, that though according to the rule framed under 
S. 85 (2) of the Madras Salt Act, the tax was payable 
at the rate in force during the removal of the salt, stilP 
since the plaintiff had removed the salt and there was no- 
personal liability on his part to pay the enhanced duty, 
the sub'sequent recovery of the tax under S. 84 of the 
Act was illegal and the plaintiff was therefore entitled to 
recover the amount paid by him. 6 B. 25l, Ref. {Ven^ 
katasubba Rao and Pakenham Walsh, JJ,) PARTHA- 
SARATHY CHKITY V . SECRETARY OF STATE FOR 

India. 66 Mad. 694 = I.B. 1932 Mad. 689 = 138 1. 

O. 620=1932 MW.N. 346 = 35 L.W. 406=A.LB. 
1932 Mad. 325=62 M.L.J. 387. 

MADBAS SUBVEY AND BOUNDABIBS ACT 

(IV OF 1807) — Decision of Survey Officer under — 
Effect regarding possession. 

The decision of a Survey Officer is a deci.sion that the 
successful party is in possession even though the unsuc- 
cessful party was really in possession and his decisiouM 
estops the unsuccessful party from urging later on that 
he was in possession. Time for purposes of determin- 
ing adverse possession commences to run from that date 
{Wallace, J,) RaMAMURTI z/. SRI RaJA MirJA Sri. 
PUSHAVATI Alaka Narayana. 56 Mad. 366 =IB^ 



1789 


CIVIL, CRIMINAL AND REVENUE, 


1790 


MAD. SUB. & BOUNDABIBS ACT (1897). 

1933 Mad. 106 = 141 1.O. 307 = 36 L. W. 847 = A.I.E. 
1933 Mad. 279 (2) =^64 M.L.J. 861. 

' " Proceedings under — Decision of Survey Officer 
and plajtitng of stones — Effect, 

The decision of a Survey Officer or the planting of 
stones in accordance with it in proceedings under the 
Act does not ipso facto dispossess any party, nor make 
any legal break in existing possession so as to render 
ineffective for purposes of limitation any adverse pos- 
session running at its date. 16 I..W. 99 and 42 M. 425, 
Ref. (^Reilly and Anantakrishna Aiyar, //.) AZHAGA- 
PERUMAL PlLLAI v, Rasa Pillai. I.B. 1932 Mad. 
665-138 I.C. 362-1932 M.W.N. 158 = 36 L.W. 388 
-A.I.B. 1932 Mad. 310 (2) -62 M.L.J. 399. 

[Dlss. 56 M. 366 (367).] 

— — S. 13 — Applicability — Order passed under R 
of Board's Standing Order No, 31. 

Bar under S. 13 can be held to be good, if it is proved 
that there was an order passed by the survey and settle* 
ment officer undei S. 11 of that Act and it is shown that 
the pi oceclure prescribed under that Act was duly ob- 
served. If the order should be deemed to have been 
passed under R. 3 (1) (a) of the Board’s Standing Order | 
No. 31, Cl. 7, S. 13 would have no application and the 
suit for eviction of the defendant would be governed by ! 
Art. 120, Limitation Act. 47 M. 572 (P.C.), Rel. on. 
(JSundaram Chetty^ /.) RaJAGOPALA GOUNDAR 

Maruthamuthu Asari. 147 1.0. 601 = 6 R.M. 356 
-A.I.R. 1933 Mad. 668. 

S. 13 — Boundary dispute — Meaning — Decision 

as to character of land. 

A boundary dispute is one about the demarcation of a 
field arising in the course of survey operations. A dis- 
pute about the boundary and extent of the ryoti land in 
an estate can fall under the heading of boundary dis 
pute. Where the subordinate Survey Officers had de 
marcated a particular survey field as “subsequent 
service iuam’" and in appeal the demarcation and regis- 
tration of the particular survey number as Mirasi Inam 
was confirmed. 

Held (on a difference between Waller and Krishnan 
Pandalai, JJ.) that there was a boundary dispute so as 
to make the order conclusive under S. 13. {.Wallace^ 
y.) Ramamurti V. Sri Raja Mikja Sri Pushavati 
Alaka Narayana. 66 Mad. 366= I.R. 1933 Mad. 
106-141 I.C. 307-36 L.W. 847-A.I.R. 1933 Mad. 
279 (2) -64 M.L J. 361. 

S. 13 — Boundary dispute — Order of survey 

officer — If conclusive as to title — Effect on adverse 
possession. 

The order of a survey officer in boundary dispute 
under S. 13 of the Survey and Boundaries Act, is con- 
clusive proof that the party in whose favour it is made 
has title to the land in dispute and that the defeated 
party has nv) title thereto by adverse possession at the 
date of the order. The decision of the survey officer is 
not limited to the correctness of the boundaries deter- 
mined. The adverse possession of the unsuccessful 
party, if any, is also interrupted by the order and de- 
marcation consequent thereon. Therefore the successful 
party is not bound, in a suit for possession against the 
defeated party, to prove possession within twelve years 
possession of suit apart from the order of the survey 
officer. {Butler, /.) Seetharamaraju v. Nara- 
YANARaju. 162 I.C. 402-7 B.M. 230-1934 M.W. 
N. 1251 = 40 L.W. 536 - A.I.E. 1934 Mad. 685. 

— — S. 13 — Decisions under Act, 

Decisions under the Act if not challenged become res 
judicata, {Walsh, /.) SUBBARAYA SaSTRI v, SEETHA 
R AM AS WAMI. 6 IB. (Mad.) 214 (2) = 146 10. 72 - 


MAD. TOWN-PLANNING ACT (1920), S. 36. 

1933 M.W.N. 1209 = 38 L.W. 247=A.I.B. 1933 Mad. 
664 = 65 M.L.J. 290. 

- — 8. 13 — Scope — Decision of survey officer — 

Finality of. 

The Court, in a suit to set aside, are modifying the 
order of demarcation made by the survey officer, is not 
bound to treat the surveyor demarcation as conclusive- 
or final, whether for the purpose of deciding the question 
of territorial jurisdiction or for the purpose of deciding 
the correctness of the demarcation or survey on the 
merits. {Pandrang Row, /.) VenKAT RaTTaMMA 
Garu V. Srinivasa Jagannatha Rag Garu. 166^ 
I.C. 188 = 7 R.M. 667 = 42 L.W. 688 - 1935 M.W N. 
876- A.I.B. 1936 Mad. 692. 

S. 14 — Estate under management of Court of 

Wards — E'orm of notice of suit. 

The statutory suit prescribed by S. 14 of the Survey 
and Boundaries Act is a suit within the meaning of S. 49' 
of the Court of Wards Act and not an appeal and the 
aggrieved party should give the necessary notice. 
{V enkatasiibba Rao, J.) RANGaSAMI GOUNUAN v. 
Zemindar, K. K. R. M. Erappa Gounder. 161 1. 
0. 939=7 BM. 157 = 1934 M.W.N. 1166 =40 L.W. 
49 = A.I.B. 1934 Mad 637 = 67 M.L.J. 426. 

S. 14 — Order of appellate survey officer — Suit 

disputing validity — Time-limit. 

A suit impeaching the appellate survey officer's order 
need not be instituted within one year from the date of 
the order. {V eukatasubba Rao, J.) RaNGaSAMI 
Goundan V. Zemindar, K. K. R. M. Erkappa 
Gounder. 151 10. 939-7 RM 167 -1934 M.W N. 
1166 = 40 L.W. 49-A.IB. 1934 Mad. 637 = 67 M. 
L.J 426. 

MADRAS TOWN NUISANOBS AOT (III OF 

1889), S. 6 — Sentence — No evidence as to how much 
money was used for gambling — Rigorous imprisonment 
and confiscation of all moneys found with accused — 
Propriety, 

Where the evidence was not clear as to how much of 
the money found in the house of the accused convicted 
under S. 6 was used or intended to be used for gambl- 
ing, a sentence of rigorous imprisonment for three 
months and confiscation of all moneys found in the 
house of the accused is not justified especially for a first 
offence. For these statutory crimes out‘^ide the Penal 
Code imprisonment should be the last resort in cases of 
contumacy rather than the general penalty. {Jackson, 
y.) Bulli Nagayya, In re. I.R. 1931 Mad. 879 = 
134 1.0. 991 = 32 Cr.L.J. 1279=1931 M.W.N. 1310 
= 34 L W. 710-1931 Cr.C. 1033= AI.R. 1931 Mad. 
777-61M.L.J. 474. 

MADRAS TOWN-PLANNING ACT (VII OP 

1920), S. 12 — Time for submission of dtafe scheme — 
Poiver of Government to extend, 

A power to fix a date carries with it a power to ex- 
tend the date originally fixed and the Local Government 
has the power to extend the time originally fixed for the 
Municipal Council to submit a draft scheme under 
S, 12. {Ramesam, 0,C,J, and Cornish, Jl) SECRE- 
TARY OF State v. narayanaswami Cheitiar. 65 
Mad. 391 = 188 I.a 426-I.R. 1932 Mad. 672-35' 
LW. 881 = 1931 M.W.N. 1266-A.I.R. 1932 Mad. 
56=68M.L.J. 962. 

— : — 8. 36 (2) (a) — Date of notification — Draft 
scheme under S , \2^Extemion of time by the Govern^ 
ment. 

Where the Municipal Council submitted a draft 
scheme in pursuance of a requisition, dated 1st Febru- 
ary, 1921, by the Government under S. 12, long after 
the time originally fixed, but the Government appa 
rently condoned the delay, and accepted the draft 
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MAD. VIL. COURTS ACT (1889). 

scheme, which was published in the Gazette on 2lst 
September, 1923. 

Held (by Kamcsam, 0£.J,), that the date of the 
notification with reference to which the market value of 
the lands should be considered is the date of the final 
notification, tvs., 21st September, 1923. 

By {Cornish^ J.) that the date of the first notification, 
1st P'ebriiary, 1921, should alone be considered for 
jjurposeof S. 35 C2)(^). {Ramesam^ O.C.J. and Cornish^ 
y.) Secretakv of State v, Narayanaswami 
CHETTIAR. 65 Mad. 391 = 138 I.C. 426- I.R. 1932 
Mad. 572-= 35 L W. 831-19S1 M.W.N. 1266- A.I. 
R. 1932 Mad. 65-63 M.L J. 962. 

MADRAS VILLAGE COURTS ACT (I OF 1889) 

— Object of — Interference by High Court. 

The idea of the legislature in enacting the Madras 
Village Courts Act i> presumably to provide rough and 
ready justice in petty cases and the High Court cannot 
undertake to keep tho'.e lower Courts under strict 
scrutiny. i^Jackwn, /.) Venkata REDDY v. EMPE- 
ROR. 1931 M.W.N. 713(1). 

Rules framed under — R. 21 — Revenue Divisional 

^Officer — Enquiry into election* 

The Revenue Divisional Officer enquiring into objec- 
tions to the election of a president under R. 21 is not a 
Court of any kind. (Pandalat, J.) LaKSHMI NARA- 
YANA AIYAR 7>. CHINNAPPA GOUNDAN. I.R. 1931 
Mad. 690-1331.0.3-32 Cr.L.J. 969-1930 M.W. 

H. 1109-1931 Cr.O. 556 -A I.R. 1931 Mad. 492. 

S. 8 — Order removing member of Village Court 

— Remedy, 

An order of the Collector removing a member of the 
Village Court for any of the leasons specified in S. 8 of 
Madras Act I of 1889 is not a mere departmental or 
administrative order. A member of the Panchayat 
Court is not as such a departmental subordinate of the 
Collector. The light which such member has, concerns 
his status and is a valuable legal right and any order 
which has the effect of impairing or taking away such 
right should pnma facte be taken to be more of a 
judicial chai actor rather than that of a mere depart- 
mental or administrative character. In respect of such 
an order a writ ot certtoran is available if a proper 
case is made and this powder cf the High Court is not 
taken aw’ay by the word ‘final* in that secimn. Rex v. 
Nat Bell Liquors^ Ltd,^ (l928) 2 A.C, 128, Foil. In 
the present case, held^ that the petitioner having on 
appeal to the Board of Revenue left it open to the 
Board to hear or not to hear his Counsel it w'as not 
open to him to complain that his appeal was dismissed 
without hearing his Counsel. {Anantakriskna Atyar 
ami Sumltiram Chetly, //.) MUNISWAMI CheTII r. 
Board OF Revenue. 55 Mad 137-1351.0.705- 

I. R. 1932 Mad. 193=1931 M.W.N. 798 = 34 LW. 
448-A.IR 1932 Mad. 33-61 M.L.J. 479. 

S. 8 — Procedure, 

The Act does not pre>4Cribe in detail the procedure to 
be adopted in cases falling within the section. So the 
authority concerned will have to act according to the 
rules of ‘natural justice’ as explained in Local Govern 
ment Board v. Ar/idge, (I9l5) A. C. 120. (^Ananta- 
krtslwa Aiyar and Sundaram Ch-tty^ //.) MUNI- 
SWAMI CHETTY V. BOARD OF REVENUE. 65 Mad. 
137 = 135 LG. 705 = I.R. 1932 Mad. 193 = 1931 M.W. 
N. 798 = 34L.W. 448 = A. I.R. 1932 Mad. 33 = 61 M. 
L J. 479. 

Ss. 9 (5), 10, 19 and 22 — Proceedings under — 

Forivarding ot karnam and headman. 

In forwarding the proceedings of a panchayat Court 
for the election of a prebideut, the village karnam and 
headman are not performing any official duty cast upon 


MAD. VIL. COURTS ACT (1889), S. 76. 

them as members of the panchayat Court but only acting 
as revenue subordinates of the Revenue Divisional Offi- 
cer so that with reference to offences committed in con- 
nection with it, no sanction of Local Government is 
necessary under S. 197 of the Cr. Pbi Code. {Pandalai^ 
J.) LAKSHMI NARAYANA AIYAR w. CHINNAPPA 
GOUNDAN. I.R. 1931 Mad. 690-133 10. 3 = 32 Or. 
LJ. 969 = 1930 M.W.N. 1109-1931 Cr.O. 666-A. 
I.R. 1931 Mad. 492. 

■ " • ' ■ "S. 18 — Suit in Village Court for portion of debt 
due under promissory note — Subsequent suit for same 
debt in Ci7>tl Court — Maintainability — C. P, Code {V 
of 1908), 0. 2, R. 2, 

The Madras Village Courts Act (I of 1889) contains 
in S. 18 a provision similar to O. 2, R. 2 of the C. P. 
Code and though O. 2, R. 2 may not apply to the Village 
Courts, a plaintiff who originally sued in the Village 
Court for a portion of the debt due on a promissory 
note, is by virtue of S. 18 of the Village Courts Act 
precluded froni bringing a second suit for the same debt 
in the ordinary Civil Court. {Ramesam, /.) SUDALI 
Z/. Vklayudham PANDAR.AM. 6 I.R. (Mad.) 226 = 
1461.0.230 = 1933 M W.N. 1292 = 38 L.W. 633 = 
A.I.R. 1934 Mad. 99= 66 M.L.J. 586. 

— S. 45 — Judgment — President expressing opinion 
before closing of case — Other members also signing — 
Validity, 

The President of the Village Panchayat, since dead, 
expressed the opinion and wrote a judgment which he 
showed to the other members and asked them to affix 
their signatures. It appeared that furthei defence evi- 
dence was taken the next day. 

Held, that the procedure was irregular and that the 
judgment recorded before the closing of the case could 
not be upheld. {Pahenham IValsk, /.) SuiNlVASA- 
CHARiAR V. Emperor. 1932 M.W.N. 648. 

— S. 73 (as Application under — Pro- 

visions of C, P, Code, 1908, if applicable — Disposal of 
petition — Judge lohether bound to state reason. 

A District Munsif disposing of an application under 
S. 73 of the Madras Village Courts Act is not bound by 
the provisions of the C. P. Code. No doubt, on general 
principles, if a petition is allow'ed some reason for the 
order must be stated ; but no reason need be given in an 
order of dismissal, especially when there has Leen a full 
discussion of the case before the Court. {Bardswell, 

/.) Lingier Ramkrishnier. 14710.623(2) = 
6 R M. 372-38 L W. 841 = 1933 M.W.N. 1370 = 
AXR. 1934 Mad. 8-=66 M L J. 795. 

■ " ■ " S. 76 (8) — MiscondncP — Want of jurisdiction, 

“Want of jurisdiction” is legal “misconduct^* 
within the meaning of the section. {Walsh, J,) NaRA- 
YANASWAMI VaNNIAR V, KARUMBAYIKAM PERI- 
YARi. 68 Mad. 266 = 164 I C. 602 = 7 E JM. 458 = 36 
Cr.L.J 650 = 41 LW. 708 = 1934 MW.N. 1022= 
1934 Cr.O. 1354 = A I.R. 1934 Mad. 716= 68 M.L.J. 
634, 

S. 76 (8) — Power of Joint Magistrate to order 
re-trial. 

The revision al jurisdiction given to the Joint Magis- 
trate under S. 76 (8) of the Act is grater than what 
he has under S. 439, Cr. P. Code. S. 76 (1) gives him 
a power of setting aside an order of conviction which 
he has not got under S. 439, Cr. P. Code, and it cannot 
therefore be argued that he has not got the further 
power incidental to that of ordering a re trial. (Walsht 
/.) Narayanaswami Vanniyar v. Karumbayt- 
RAM Periyari. 68 Mad. 256=164 I.C. 602-7 R M. 
468 = 36 Cr.L J. 560 « 41 L.W. 708 = 1934 M.W.N, 
1022=1934 Cr.C. 1354=A.I.B. 1934 Mad. 716-^68 
M.L.J. 6S4. 



1793 


CIVIL, CRIMINAL AND REVENUE. 


1794 


UAHANT. 

See (1) Hindu Law^Religious Endowment. 
(2) RELiGioas Endowment. 

JVIAHOMEDAN LAW. 

Acknowledgment. 

Administration. 

Applicability. 

Oo< heirs. 

Conjugal rights. Mahomedan Law— Mar- 
riage. 

Conversion, 

Custom. 

Divorce. 

Dower. 

Pamily arrangement. ' 

Gift. 

Guardianship. 

Inheritance. See Mahomedan i.aw— Succes- 
sion. 

Joint family. 

Legitimacy. 

Life-estate. See Mahomedan Law— c^ift and 
Will. 

Maintenance. 

Marriage. 

Mosque. See Mahomedan Law -Wakf. 
Mutawalli. See Mahomedan I. aw— Wakf. ^ 

Partition. 

Pre emption. 

Itelease 

Beligious endowment. Sei Mahomedan Law — 
Wakf. 

Religious office. See Mahomedan T.aw— Wakf, ] 
Restitution of conjugal rights. Sec Maho 
MEDAN Law— Marriage. 

Schools of law. 

Succession. 

Texts. 

Trust. 

Wakf. 

Will. 

Acknowledgment. 

See also LEGITIMACY, infra. 

-Acknowledgment — N’o presumption of — Irrevoca* 

Die divorce. See DIVORCE, infra. 69 I A. 21 = 54t All. 
46-62 ML. J. 406 (P.C.). 

Administration. 

Administration — Assets of deceased — Liability 

for funeral expenses. 

According to Mahomedan Law, the assets of the 
deceased are liable for the money spent on the funeral 
ceremonies of the deceased, but the amount which may 
have been spent for seeming the peace of the soul of the i 
deceased would not be a charge on the assets. i^Niamat- \ 
ullah and Rachhpal Singh, //.) SAJJAD HUSAIN v, 
MAHOMED Sayid IIasan. 164 I C. 434 = 7 R.A. 769 
= 3 A.W.R. 263- A.I.R. 1934 All. 71. 

Applicability. 

Applicability — Abrogation in favour of special 

custom in some cases — If proof of general abrogation. 
See Custom (Punjab)— Abrogation of Personal 

Law. A.I.R. 1935 Lah. 825. 

Applicability— Birth in Mahomedan faith — No 

proof of change of faith — Observancy of Hindu ceremo- 
nies — Inheritance — Law applicable. 8 0.W.N. 83 = 
A.I.R. 1931 Oudh SOI. 

Applicability — Qureshis of village Rupar Khan 
Tahsil Fateh Jang, Attack District— -Customary law 
not applicable. 

The initial presumption in the case of Qureshis is that 
they are governed by Mahomedan Law. Where the only 
evidence to support plea of custom applying was that on 

Q. D.— II— 113 


MAHOMEDAN LAW— Oo-heirs. 

the death of one of them his son succeeded to the exclu- 
.sion of the daughter. 

Held, that the evidence was not sufficient to prove the 
applicability of customary law. ^Bhide, /.) Faiz ILahi 
V. Fazal iLAHi. 32 P.L.R. 282 = I.R. 1931 Lah. 828 
(1)-133 I.C. 652 (D- A.I.R. 1931 Lah. S16 (1). 

Applicability — Watan land governed by* — Grant 

of sanad — Intention to make watan property private pro- 
perty of the holder. See BOMBAY HEREDITARY VIL- 
LAGE Offices act (1874), S. l5. 36 Bom.LR. 168. 
Co-heirs, 

Co-heirs — Alienation by one co^heir — Suit by 

other Co heir for declaration of title — Time limit. 

The plaintiff w^as entitled to a third share in certain 
property as one of the heirs of the deceased. There was 
a denial of her light by another co sharer who sold the 
entire property, but the plaintiff did not challenge the 
sale, because she continued in joint possession. Subse- 
quently, however, a cloud was thrown upon her title in 
i ciiminal case and she sued for a declaration of her title. 
Held, that the suit having been brought within 12 
years of the original sale was maintainable. {Harrison 
and L'ek Chand, J J.) JAILAL DiN v. Mt. KaRAM 

NUR. I.R. 1931 Lah. 939=134 I.C. 491 = 32 P.L.R. 
381. 

Co-hetrs —Debts — Right of creditor to sue heir 

in possession ivithout impleading other heirs. 

Where there has been no distribution of the estate 
among the heirs, a creditor ran sue one of the heirs who 
is in possession of the whole or any part of the estate, 

I without impleading the other heirs as defendants, to 
recover the entire debt. (Tek Chaud, /.) MT. AMIR 
Begum v. Ahmed Jalal Din. A.I.R. 1936 Lah. 
273. 

Co-heirs — Decree against some only — Fxecietion 

against property in hands of non party heirs, 

A creditor of a deceased Mahomedan is not entitled 
in execution of a money decree obtained by him 
again^t some of the heirs of the deceased debtor as his 
' representatives to attach and sell the shares possessed by 
’ those heirs who were not impleaded in the case in w’hich 
, the decree sought to b 2 executed was passed. lO P L.R. 
: 1904, Foil. 32 Cal. 296 (P.C.), Ref. (Agha Haidar, /.) 
Balak Ramz^. Inayat Begum. 160 10 217=8 B. 
L. 611 = 37 P L.R. 214 = A.I.R. 1935 Lah. 940. 

Co-hetrs — Dower debt realised entirely from 

nondal nqdari property — Taluqdan property inherited 
by defeniiant uneffected — /liability to contribution. 

On the death of a Mahomedan, the inheritance vests 
in his heirs according to their respective shares, although 
in the administration of the estate, the funeral expenses, 
debts and legacies must be paid first and it is only the 
residue that is available for distribution among the 
heirs. “Residue'* here means the residue of the 
partible estate and cannot include any portion of the 
; impartible estate. So even if an entire divisible estate 
' has been exhausted by the satisfaction of debts due 
from the deceased, this fact cannot create a right in any 
i of the heirs to that estate to rehabilit-ate their shares by 
' means of contributions from the impartible estate 
' belonging to the same ancestors and inherited by another 
heir. So where the decree holder realised the entire 
dower debt (which, however, w'as not charged on any 
specific property) from the non taluqdari property, as a 
result of which the shares of the heirs in the partible 
properties were proportionately reduced, the plaintiff is 
not entitled to maintain a suit for contribution as 
against the defendant who inherited the impartible 
taluqdari estate which was not affected by the execution 
proceedings, because that would be, in effect, under the 
guise of a suit for contribution, to divide the imparti- 
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hie estate with a view to making good the plaintiff’s 
losses in the partible estate, {ll'aztr Haum^ C. J. and 
Smith, y.) Sadiu ai,[ Khan V. Fakhr Jahan 
Begam. 6R.O. 475-148IC. 1062-11 O.W.N. 606 
s A.l.B. 1934 Oudh 307. 

- Co-hci) s — Entry hy one into pone^sion — Pre- 

sumption — Nebiittul . 

The entiy into possession by the adult male heirs ot a 
deceased Almnniailan may be piesumed to be for the 
benefit of all the co-owners; but this presumptitm may be 
rebutteil. {^Macnmr, C. J,) MlJK ADUDOIN ?•. M'l*. 
UMRAOm. 28 NL.R. 2S2-140 I.C. 831-I.R. 1933 
Nag. 14- A J.R. 1933 Nag. 27. 

Co’heirs — Pontion tis to-teiuints 

Co heirs under Mahomedan l^aw aie in the position 
of tenants in coni nion and the pos.session of one such 
co-heir must be deerneil to be on bcrhalf cf all the heirs. 
{Hiunwn ami Teh Chand, JJ) JaLAL DJNz/. MT 
Kakam NUK. I.R. 1931 Lah. 939-134 I.O. 491-32 
P.L.R. 381. 

■ Co- heirs — Possession by widoiv not hostile — 

Severil heirs as joint wSir holders. 

Where the heirs under the Mahoinedan 1 .hw succeeded 
to the Sly land of a deceased holder but the witlow 
alone entered into possession. 

//r/y, that lier possession was not exclusive or per- 
sonal to herself iiut was on behalf of all the co-heiis who 
should consequently be entered as Sir holders, {K'eane ^ 

S.M.) Aman Bibi 7. QuADRATUl.LAii Khan. 15 R. 

D. 390. 

Co heirs — Ris^ht of representation — Decree 

against one — If binds the rest. 

Under the Mahoiuedan Law one heir cannot represent 
his co-heirs. A deciee against one heir does not there 
fore bind the rest so as to constitute res judicata under 
S. ILC. B Code. (^Hanavutty and Zia'itEHasan, JJ) 
SaKINA BEOAM V, SHAHAK BANO BfGAM. 10 IiUCk. 
443- 153 I.C. 42-7 R,0 303-11 O.W.N. 1608 -A, 
I.R. 1936 Oudh 62 

Codietrs — Sale by — Binding nature. 

One of the co-hcirs of a decea^td Mahomedan in pos- 
session of the wluiie or part of the estate cannot make a 
sale of the estate which i." biiuling on his co-htiis. 40 
M. 243 (F.B.), 43 B. 4l2, Foil. iBeauinont,C. J. and 
Bakei/j) AILISAHKB rc ShkSHO GOVIND. 1351. 
C. 489 -I.R. 1932 Bom. 105-33 Bom.L.R. 1238- 
A.IR. 1931 Bom. 645. 

• Co-hciis — Undivided propel ty — Al lenation of 

portion by co-heir — Right to declaration of light to joint 
possession* 

Wheie one of several heirs of u deceased Mahomedan 
old the whole of a specific portion of the undivided 
properly, which was very much less than her .share in 
the joint property, it was held, in a suit by a co-helr for 
a dedaration of his right to joint possession over his 
share in the whole of the property including the portion 
S(rld,thathe was entitled to a deLrec {Kendall, J I) 
Mansab Ai I Khan v, Nabiunnisa. 6 B.A. 1101- 
160 I C. 443-3 A. W.R. 733- A.I.R. 1934 All. 702. 
Conversion. 

Conversion — Birth in Mahomedan faith — No 

proof of changing; tenth — Mere vhservance of Hindu 
ce> cniomes — Effect of — Inlicntance — Law applicable. 

A peri-on who is born in the Mahomedan faith and 
has never been proved to have adopted any other reli- 
gion mu''t be helil to be a Mahomedan. The mere fact 
that a Thakur Mahomedan wlrose families w’ere origi- 
nally Hindu observe certain Hindu ceremonies does not 
render the Mahomedan f.aw of Inheritance inapplicable 
to them. {Roza and Pnllan, JJ.) BhaGWAN BaKSH 
Singh v . Digbijai Singh. 6 Luck. 487- I.R. 1931 


MAHOMEDAN LAW- Divorce. 

Oudh 331-1321.0.779-14 O.L.J. 263=8 O.W.N. 
83-A.I.R. 1931 Oudh 301. 

Custom. 

Custom — Proof of — Overriding texts of Maho* 

medan Law — Affidavits by wealthy members regarding 
tliLir desires — Suffiaency of. 

In order that the text.s (of Mahomedan Law') may be 
overiKlden by proof of customs and usages, the evidence 
imi^t satisfy the Court that the majority at lea.st of the 
grven class of persons look upon the customary rule put 
loiward as binding. That must be established by a 
series of well-known coiicordanl and on thewhole continu- 
ous instances, so that the common consent of the class in 
l|ue^tion IS clearly demonstiaied by the number of 
inflames proved. A number of affidavits by the leading 
wealthy niembei.s of the community emphasising the 
desirability of a certain course of conduct in the manage- 
ment ot a mosque cannot take the place of proving a 
custom. {Tyabjt, J.) AKBARAI.LY z-. MAFJOMKDALLY. 
57 Bom. 551 I R. 1932 Bom. 434 - 138 I.C. 810 = 34 
Bom L.R. 665- A I.R. 1932 Bom. 366. 

Divorce. 

Divorce — Agreement behueen husband and ivife 

fi r on a certain event — Legality of. 

An agreement between a husband and wife that if the 
former married another wife the first wife would be 
entitled to divorce, a septirate resilience and maintenance 
is peimittcd by the Mahomedan Law and is not opposed 
to public policy, {^Tek Chand and Coldstream , JJ.) 

Mt. S a dig a Begam v. Ata Ullah. I.R. 1933 Lah. 
491-34 P.L.R. 788 (2) -144 I.C 497- A.I.R. 1933 
Lah. 886. 

Divorce — Agreement enabling wife to divorce 

herself — Euf orceability. 

An agreement made before or after the marriage by 
which it is provided that the wife should be at liberty to 
divorce heiself from her husDand under certain specified 
conditions is valid if the conditions are of a reasonable 
I natuie and not o[)postd to the policy of Mahomedan 
Law. When such an agreement is made, the wife may 
at any time after the happening of the contingency 
avail herself of what was allovverl m the deed and such a 
divorce will then take effui t as if a talak had been pro- 
nouncfd by her husband. Where an agieement provided 
“I shall not many another woman in the presence of A, 
and if I do so she is to he held to have been divorced 
by me, on account of the second rnariiage, simultane- 
ously with that second niariiage, she will be qaiai haram 
. (absolutely forbidtien to my person) and this veiy 
ilivorce by me in her favour would be valid and legal 

Held, that the agreement was valid and amounted to 
, a divoice and was a complete answer to a suit for resti- 
tution of conjugal lights by the hu.sband. {Addison, J.) 

Mahomed Amin v. Mt. Himna Bibi. I.R. 1931 
, Lah. 626-132 I.C 578-32 P.L.R. 181-A.IR. 
1931 Lah. 134. 

i Divorce— Forms of — Talak bam — Bidnat form 

— Piesence of wife at the time of divorce unnecessary. 

The divorce called talak ni3y be either irrevocable 
(bain) or revocable (raja). A talak bain, while it always 
operates as an immediate and complete dissolution of 
the marriage bond, differs as to one of its ulterior 
effects according to the form in w’hich it is pronounced. 

; A talak bain may be effected by words addressed to the 
I wife clearly indicating an intention to dis.solve the mar- 
riage, either; {a) once, followed by abstinence from 
sexual intercourse, for the period called the idclat; or 
' ib) three times during successive intervals of purity, i.e., 
\ between successive menstruations no intercourse taking 
: place during any of the three intervals; or (r) three 
times at shorter intervals or even in immediate succession; 
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or (</) once, by words showing a clear intention that the 
divorce shall immediately become irrevocable. The 
first named of the above methods is called hasan (best), 
the second hasan (good) the third and fourth are said to 
be bidaat (sinful), but are, nevertheless, regarded 
by Sunni lawyers as legally valid. Where the words 
of divorce addre.ssed to the wife though she was not 
present, W’ere repeated three times by the husband 
as follow’S: ‘‘1 divorce A for ever and render her 
harm for me,’^ which clearly showed an intention 
to dissolve the maniage; and followed it by executing 
a deed of divorce, theie can be no dr^ubt that the 
method adopted was the fouith above described and this 
is confirmed by the deed of divorce, which stated that 
the three divorces were given “in the abominable 
form” /.r., bidaat, the talak being addressed to the wife 
by name, and in the bidaat form the presence of the 
wife is unnecessary. 4 Cal. 588, Dist. {Lonl I'hanker- 
ton.') Saiyid Rashid ahmad v. Anisa Khatun. 
59 I.A. 21 = 64 All 46 = I.R. 1931 P.C. 42 - 135I.C. 
762 = 35 L.W, 106 = 9 O.W.N. 25 = 36 C.W N. 305- 
34 Bom L.R. 475 = 55 0 3...J. 145-1932 A.L.J. 344 = 
A.I.R. 1932 P.C. 25 = 62 M.L.J. 405 (P.C.). 

'• D it'orce—G rounds for. 

Any Mahomedan of sane mind who has attained 
puberty can divorce his wife without assigning his cause, 
at his mere whim and caprice. 30 R 537; 33 Mad. 22, 
Kef. {Costr/lo, /.) AHMAD KaSIM MOLLA 7>. 

Khatum Ribi. 59 Cal. 833=141 I.C 689=I.R. 
1933 Cal. 165 = A.IR. 1933 Cal. 27. 

'Divorce — Grounds — Desertion by husband — 


I MAHOMEDAN LAW— Divorce. 

I the writer and the person addressed, it constitutes a 
•valid pionouncement of divorce, irrespective of the 
intention with which it is written. Where however the 
deed was in the form of a declaration and was not 
adclresst'd to tlie wife and it w’as also found that the 
husband did not intend to effect a divorce. 

field, that the deejd did not evidence a valid divorce. 
{Broadway and Monroe, /J.) R.ASUL BAKHSH v. MT. 
Bholan 13 Lah. 780 = I.R. 1932 Lah, 420 = 138 I. 
C. 134 = 33PL.R. 682 = A.IR. 1932 Lah. 498. 

Divert c — Ilanafi School — Talak — Express 

words necessary. 

Where a Mahomedan husband wrote a letter to his 
wife stating: “I give up all relations and would have no 
connection of any sort. 

field, that the words wore not siifticiently express to 
effect a valid talak. Moaning of ‘talak’ stated. {Hasan, 
C. J. and Bishcshwar A'ath, /.) WaJID Al.I KhaN v. 
JAFAR Husain Khan. 7 Luck. 430 = I.R. 1932 
Oudh 81 = 136 I.C. 209 = 8 O.W.N. 1343 = A.I.R. 

1932 Oudh 34. 

Dtvofce — Irrevocable dtvoicc — No presumption 

of ackncrivled gment . 

The legal bar to re-marriage created by an immediate 
and irrevocable divorce in the bidaat form would 
equally prevent the raising of the presumption of 
acknowledgment. 48 C. 856 (}> Dist. {Lord 
Thankertonf) SaivID Ra.SHID AHMAI) v. ANISA 
Khatun 69 I.A. 21 = 54 All. 46 = I.R. 1932 P.C. 
42=135LC.762=9 O.W.N. 26 = 85 L.W. 106 = 36 
C.WN. 305 = 34 Bom.LR. 475=56 CLJ 146 = 
1932 A.L.J. 344 = A.I.R. 1932 P.C. 26 = 62 M.L.J. 


Proof. 

The Mahomedan l.aw distinctly lays down that a wife 
is bound to live with her husband and to follow him 
wherever he desiies to go. Wheiethe husband had to 
quit his domicile in connection with his occupation as a 
master ta lor in the regiment in w’hu'h he was employed 
and there wms nothing to show tliLi he ever refused to 
allow his wife to live him or maintain her. 

Held, that under the circumstances the wife W’as not 
entitled to divorce on the ground of the husband’s 
desertion. (Taff,/.) Mt. GhuLAM Katima NUR 
AHMAD. I.R. 1931 Lah 733 = 133 I.C. 61 = A.I R. 
1931 Lah. 721. 

Divorce — Grounds — False charge of adultery — 
Oppof t unity for retraction by husband. 

Under the M.ihomedan Law, a wife, who has been 
falsely charged with adulier> by her husband is entitled 
to a divorce. An express opportunity of retraction, even 
if necessary under the strict forms of I.i’an under the 
Mahomedan Law is not necessary according to the 
procedure of British Courts. 41 A 278; 48 A. 834; 52 
B. 295, Foil, {Madgavkar and Bailee, //.) AHMED 
SULEMAN V. ILxi Fatma. 65 Bom. 160 = I.R. 1931 
Bom. 125 = 128 I C. 909=32Bom.L.R. 1372 = A.I.R. 
1931 Bom. 76. 

— — '^Divorce — Grounds for — E'ailure to provide 
maintenance^ when. 

Mere inability to provide maintenance is no ground for 
divorce pioceedmgs by wife when a husband is po.ssessed 
of means and is able to provide for the support of both 
himself and wife and wilfully refuses to do so and neglects 
her then only she can apply for divorce. {Mitter 
Patterwn, //.) KADIK v. KOLEMAN BiBI. 62 Cal. 
1088. 

■ ■ ■ Divorce — Hanafi school — Execution of deed by 

husband — Proof of intention and •'ommumcatton. 

According to the Hanafi Law, when the husband exe- 
cutes a document containing a statement that he divor- 
ces his wife and the document is properly superscribed 
and addressed in the usual form, showing the name of 


406 (P.C ). 

Divorce — Jurisdiction — Test -Cause of action — 

Domicile, not residence. 

Where a marriage betw'een Mahomedan parties is 
celebrated in Biitish tenitory and the husband makes a 
false charge of adultery against his wife, in the same 
territory, a suit for divorce by the wife lies in British 
territory although the parties reside in a Native State, 
as the cause of action arises in British territory. It is 
not residence but domicile w^hich governs the jurisdiction 
in divorce matters. 18 Bom. 31 6, Foil. {Madgavkar 
and Barlee, J Jf) Ahmed SlJLEMAN tc Bai FaTMA. 
65 Bom. 160 = 1 R. 1931 Bom 126 = 128 IC. 909 = 
32 Bom L.R. 1372 = A.I.R. 1931 Bom. 76. 

'Jlivorce — Khula — Surrender of dower — Revoca^ 

Hon — Time limit. 

Surrender of the dower is a part of the contract of 
khula and in the event of the consideration failing there 
would be an option to revoke the khula (a form of 
divorce recognized by Mahomedan Law). It is open to 
the wife to re-claim her dower under those circumstances 
but she should do so within the period of Tddat.' 
{Sulaiman, C.J. and Iqbal Ahmad, /.) QUASIM 
Husain BEG 7^ Kaniz vSakina. 54 All. 806 = I.R. 
1932 All. 664 = 1391.0. 371 = 1932 A.L.J. 781 = A.I. 
R. 1932 All. 649. 

Divorce — Procedure — Applicati on — / f proper. 

A Mahomedan wife seeking divorce from her marriage 
must institute a regular suit and an application to the 
District Judge bearing a ("ourt feeof twelve annas is 
not the pioper form of procedure. {M.C. Ghose, /.) 
Ayesha Bibi V. ABDUL Gani. 59 C.L.J. 466. 

— Divorce — Shia school — Incompatibility of tem- 

per ament — Whether entitles 7 vife to divorce. 

Under the Shia law incompatibility of temperament is 
no ground for dissolution of marriage by decree of 
Court. {Raza and Smith. //.) MUSTAFA BeGAM v. 
Kazim Raza Khan. 8 Luck. 204 = 142 1.0. 46 = 
I.R. 1933 Oudh 93=9 O.W.N. 1089 = A.LR. 1933 
Oudh 15. 
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Diiforce — Smt by wife^ aged sixteen — Mafority 

(a}. 

Under Mahomedan L«i\v a woman of sixteen and ever 
is entitled to sue for divorce, without a guardian by vir- 
tue of S. 2 (a) Majority Act. 41 Mad. 1026, Kel. on; 
18 Bom. 366 and 22 Bom. 430, Dist. \Madgavkar and ' 
fiarlee, Jf.) Ahmed Suleman v. Bai Fatma. 55 
Bom. 166 = I.R. 1931 Bom. 125 = 128 I.O. 909=32 
Bom.L.R 1372--=A.I.R. 1931 Bom. 76 

fjtzjorce — Suit by wife for dissolution on the 1 

ground of cruelty and desertion — Maintainability — j 
Jurisdiction of Didrict Judge. | 

According to the view taken by the modern Maho- , 
medan junat's, a Mahomedan wife has a right to main- ' 
tain a suit for dissolution of mariiage on grounds of , 
desertion and cruelty by her husband. It is open to a 
District Judge to entertain such a suit on the ground of 
the husband’s cruelty ami wilful neglect to maintain his 
wife. i^Mitter and Patterson., J J.) KADU alias 

Kadir o. Sreemati Koleman Bibi. 62 Oal. 1088 
= 1631.0.188 = 8 R.C. 725 = 61 O.L.J. 342 = 39 C. 
W.N. 876. 

Divoice — Talak — Communication to •’vtfe — 

Afecessitv for — Claim for doioer — Limitation. 

The absence of the wife does not make the pro- 
nouncement of talak void and inefficacious for the 
husband may pronounce a valid talak in her absence. 
But the question as to when such a talak takes effect 
immediately or only when it comes to the notices of the 
wife, is not free from doubt. But it is necessary certain- 
ly lor the purpose of her claim to doioer that the fact of 
the pronouncement of talak should come to her notice. 
36 C. 184, Foil, {y enkitasubha Rao, J.) KaTHI- 
YUMMA7'. Urothel Marakkar. I R. 1931 Mad. 
727 = 133 I.O 375 = 1931 M.W.N. 570 = A.I.R. 1931 
Mad. 647. 

■ .. vorce — Tal ak — C om m um call on — Wrong d ate 

— Estoppel, 

The defendant divorced his wife by valid talak on 
21 — 7 — I9l9, and requested the kazi to communicate it 
to the plaintiff, his wife. The kazi informed her on 
24 — 8 — 1919 but stated by mistake that the talak was 
dated 21 — 8 — 1919 instead of 21 — 7 — I9l9. The plain- 
tiff's suit for deferred dower was filed on 25 — 7 — 1922 
more than three years fiom the real date of the 
talak. 

Held., the defendant was estopped from showing that 
the date of the talak was earlier than 21 — 8 — 1919. 
He had constituted the kazi as his agent and a repre- 
sentation made by an agent is as effectual for the pur- 1 
pose of estoppel as if it had been made bv a principal. \ 
KVenhatasuhba Rao, /.) KaTHIYUMM^ v U ROTH EL i 
Marakkar. I.R. 1931 Mad. 727 = 133 I.O. 375 = 
1931 M W N. 570.--A.I.R. 1931 Mad. 647. 

— /d/ vorce - T at ak — Effect — Pending mat ntenance 

proceedings. 

At any time during the maintenance proceedings, the 
husband can defeat any attempt on the part of the wife 
to obtain an order for maintenance by the giving of a 
talak. It any such maintenance order as in fact been 
made, it ceases lo be effective as soon as a talak is 
validly given. 19 A. 50, Kef. {Costello, J.') AHMAD 
Kasim moi.la 7'. Khatun Bibi. 59 Oal. 833 = 141 
I.O. 689 =I.R. 1933 Oal. 165 = A.I.R. 1933 Oal. 27. i 

Talak in the absence of wife — Vali- 
dity, 

A talak is valid, whcie it is made by a written instru- 
ment, notwithstanding that it is pronounced in the 
absence of the wdfe and is not brought to her knowledge. 
The only question that may arise is with regard to her 
maintenance during such period as may elapse until the . 
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fact of the execution of the T alaknama comes to her 
knowledge. 36 C. l84; 4 C. 588; 30 B. 537; 44 B. 44; 

! 33 M. 22, Ref. {Costello, J,) AHMAD KaSIM MOLLA 
i V. Khatun Bibi 59 Oal. 833 = 141 I.O. 689 = I.R. 
1933 Oal 165 = A.I.R. 1933 Oal. 27. 

Divorce — Talak in bidaat form even in compul- 
sion or jest, effective — Sul sequent treatment of divorced 
wife as wife and birth of children — Effect of 

The validity and effectiveness of an irrevocable 
divorce in the bidaat form would not be affected by the 
husband's mental intention that it should not be a 
genuine divorce. A talak actually pronounced under 
compulsion or in je»t is valid and effective. Nor would 
the fact that for about 15 years after the divorce the 
husband treated the wife as his wife and his children as 
i legitimate, and that the brothers of the husband made 
certain admissions that she was the wife and her 
' children were legitimate undo the effect of such divorce 
I and confer the status of wife on the divorced w’oman and 
i make her children legitimate. {Lord Thankertonf) 

I Saiyid Rashid Ahmad z/. Anisa Khatun. 691. 

1 A. 21 =54 All. 46 = I.E. 1932 P.O. 42=135 I.C. 762 
! =9 0.W.N. 26 = 36 L.W. 106 = 36 O.W.N. 306 = 34 
j Bom L.R. 476 = 66 O.L.J. 146 = 1932 A.L.J. 344 = A. 

I I.R. 1932 P.C. 25 = 62 M.L.J. 405 (P.O.;. 

[R. 13 L. 780 (782) ]. 

I Divorce — Talak — Marriage of Mahomedan 

domiciled in British India ivith Christian lady domt~ 
i ciled in Scotland — Parties settling m Bntish India — 

; Right of husband lo divorce wife by talak, 
i In 1906, Jessie a Christian lady domiciled in Scot- 
: land married Gulam, a Muhammadan domiciled in 
’ British India by civil marriage in Scotland. The 
parties then settled in British India. In 1912 she 
1 adopted the Muhammadan faith. In 1922 Gulam 
I divorced his wife by talak. Shortly after, Jessie 
' obtained a declaration from the District Court that she 
I vyas no longer married to Gulam. In 1923 she married 
I Mancherji, a Parsi convert to Christianity (respondent). 

' In 1933 she filed a petition for dissolution of her 
j marriage with the respondent on the ground of adultery 
. and cruelty The respondent contended that the 
petitioner's marriage with Gulam had not been validly 
I dissolved and was still subsisting and that his marriage 
I with the petitioner was void. 

j Held, that (/) the declaration obtained by the peti- 
I tioner from the District Court did not operate as a 
I judgment in rem and was not binding on the respondent; 
(//) the status attaching to the marriage and the rights 
flowing therefrom are determined by the lex domicilii, 
not lex loci contractus and divorce by talak being 
recognised by the Muhammadan Law of British India, 
Jessie wms validly [divorced. {Beaumont, C, /.) 
Khambatta 77. Khambatta. 149 1.0. 1232 = 6 R. 
B. 417 = 36 Bom.LR. 11= A. I.R. 1934 Bom. 93. 

- ’-Divorce — Talak — Validity as against non- 

Mah medan ivife. 

A Mahomedan can divorce a kitabia by talak under 
the Mahomedan Law\ {Blackwell and Broomfield, 
//.) Khambatta V , Khambatta. 69 Bom. 278 
= 1641.0. 1075 = 7 R.B. 387 = 36 Bom.L.R. 1021 = 
A.I.R. 1935 Bom. 5. 

Dower. 

Dower — Amount — Mode of fixing. 

No hard and fast rule can be laid down on which to 
assess the amount of dower which may be claimed by a 
Mahomedan widow. It has to be done on the broad 
lines laid down in the Oudh Laws Act with reference to 
the circumstances of the case, such as the means of the 
I husband and the status of the wife. {Bisheshwar Nath 
and Pull an, JJ) ABDUL RAHMAN KhaN v , INAYAT 
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BIBI. I.R. 1931 Oudh 129=130 I.O. 113=7 O.W. 
TH. 1181 = A.I.B. 1931 Ouah 63- 

Dower — Deferred dower — JVtfe's right to demand 

payment of, 

A wife is not entitled as of right to demand the pay- 
ment of her deferred dower debt and cannot enforce 
such a claim, but if i>he does demand it and if the hus- 
band thinks fit to pay it or to make a transfer of pro- 
perty in her favour in lieu thereof, he is legally 
competent to do so and such transfer will be valid. 8 
All. 178; 5 I. C 316, Rel. on. {T/iom and Colli ster^ 
/J.) MaNGAT RAI HIKA LaL 7d. MT, Sakina 
REG AM. 149 1.C. 1211 = 6 R.A. 1024 = 3 A. W.R. 191 
-1934 A.L.J. 64 = A.I.R. 1934 All. 441. 

• Douer — Demand — Suit within three years of 

wi fe's death . 

The suit brought within three yeais of the death of the 
wife when no demand for dower had ever been made by 
her is not barred. (^iSf lamatullah and Colhster, J /.) 

Sabir Husain v. FxM^zand Hasan. 66 All. 401^ 

1511.0. 304 = 7 R.A. 135-3 A.W.R. 166 = 1934 A. 
L.J. 190-A.I.R. 1934 All. 62. 

'Doioer — Enhancement after marriage. 

No only the amount of dower can be fixed at any 
time before or after marriage, but the amount so fixed 
can be increased at any time during the <'ontinuance of 
marriage. 3 All. 266 (R. C.) and AJ.R. 1934 Cal. 210, 
Rel. on, {^Addtson and Dm Mohammad ^ JJ.) MT. 

Nasiban bi Mr. Iqbal Begam. 1601.0.805=8 
R.L. 612 (2) = A.I.R. 1935 Lah. 816. 

. Dtnver — Enhancement — Possession of properties 

by 7vtdow — Presumption, 

Under the Mahomedan Law an addition may be made 
to the dower at any time during continuance of the 
mariiage and the husband’s promise to add the dower if 
accepted by the wife becomes incorporated with the 
marriage contract and is binding on him. The wdfe is 
entitled to hold the husband’s properties until her dower 
debt is paid only if she has lawfully and w'ithout free or 
fraud obtained poss-ession of tliem. Such possession 
must initially be obtained by the widow on the ground 
of her claim for her dower debt. There is a presump- 
tion that when the widow continues in possession of 
property during her lifetime and after, her possession 
may be deemed to be lawfully obtained. The presump- 
tion however is one of fact and not of law. (Muher/t 
and Bartley. JJ.) JaHURAN BiBT z/. SOI.EMAN 
Khan. 149 I.O. 1160 - 6 R.O. 723= 68 O.L. J. 261 = 
A,I.R. 1934 Cal. 210. 

’^Dower — Fixing of amount subsequent to mar- 
riage. 

Under the Mahomedan Law it is open to a husband to 
fix the amount of dower at any time subsequent to the 
marriage. {Tek C handy J,) GaNGA RAM v, MST. 
AMIR Jan. 37 P.L.R. 777. 

Dower — Interest — Discretion of Court to aioard. 

Where a claim for dower is decreed it is in the dis- 
cretion of the Court to award interest on the amount 
from the date of the institution of the suit till the re- 
covery of the amount. (,Muher/i and Bennety JJ) 
Maimuna Begam v. Sharafat Ullah Khan. 131 

1.0. 116=1931 A.L.J. 197 = A LR. 1931 All. 403. 

"Dower — Liability of father for dower— Shta 

Law — Father contracting marriage for hi s minor son y 
The vicarious liability of the father contracting mar- 
riage of minor son for the dower arises not from any 
substantive rule of Shia Law relating to marriage but is 
the result of deduction from given circumstances, and as 
such British Indian Courts are to be guided not by 
Mahomedan Law but by rules of construction generally 
applicable or by the Evidence Act. The liability arises ! 


MAHOMEDAN LAW-Dower. 

from a civil contract and should be determined by the 
law applicable to contracts made by an authorized 
guardian. The rule of Mahomedan Law thrusting the 
liability on the father cannot be applied as a rule of 
justice, equity and good conscience, as it is quite unjust 
to enable the wife, and even her heirs to follow the pro- 
perty of her husband’s father in the hands of his heirs 
other than the husband. (^Niamatullah and Collisier, 
JJ,) Sabir Husain v, Farzand Hasan. 66 All. 
1401 = 151 IC. 304 = 7 R.A. 135 = 3 A.W.R, 166 = 

I 1934 A.L.J. 190 = A.I.R. 1934 All. 52. 

' — ■ - — Dower — Liability for — Presents by husband 
I from time to time — No presumption of satisfaction, 
j In a claim for dower by wife from her husband’s heirs 
who alleged that the debt was satisfied by payments 
1 made to her by the husband in his lifetime, it was ad- 
, mitted that she leceived sums of money from her hiis- 
! band which in the aggregate exceeded the dower 
! amount, but these payments were made as “presents” 
from tim^t to time in varying amounts. There was no 
J evidence that the husband allocated any of these pay- 
ments to the dower debt, nor was there any attempt at 
the trial to show that the lady accepted them as .such. It 
I was not suggested to her in cross-examination that any 
. of these moneys were payments on account of dower. 

! The dower deed was produced by her at the trial, anrl 
I no payments were endorsed or noted upon it. There was 
i in reality nothing in the evidence to rebut her claim, 
j Reliance was placed on the maxim debitor non prae‘ 
sumitur donare, 

Heldy that it was doubtful if the maxim had any 
application as betw’een husband and wife — at all events 
when the relations between them are such as are estab- 
lished in the present cat^e. It was certain that in many 
cases the husband did make presents to his wife quite 
irrespective of hei dower and it would hardly be 
presumed that a man in his position would desire to dis- 
I charge such an obligation by driblets. 7 Beng. L. R. 

( 643, Dist, {Sir George Lowndes.) MaHOMED SaDIQ 
! Ali Khan Fakr Jahan Begam. 69 I.A. 1 = 6 
Luck. 566 = I.R. 1932 P.C. 81 = 1361.0. 386 = 1932 
A.L.J. 663 = 36 C.W.N. 137 = 36 L.W. 118 = 8 O.W. 
N. 1378=62 C.L.J. 826=A.I.R. 1932 P.C. 13 = 62 
I M.L.J. 320 (P.C ). 

I Doiver — Lien — Possession of 7vidow — Execution 

sale of property — Right of widow if modified. 

A widow who has obtained possession over the estate 
of her husband in lieu of her dower, can insist that her 
I possession over the estate should not be disturbed at the 
instance of another creditor of her husband so long as 
the dower due to her is not paid. The widow is entitled 
to retain possession till her dower debt is paid. Although 
a widow cannot say that her charge should be declared 
over the estate for the simple leason that her right does 
not amount to a charge, she can certainly ask the Court 
that at the sale it should be declared that her possession 
will not be disturbed till the question of her dower is 
disposed of. A.I.R. 1928 All. 331, Dist.; 14 M.I-A. 377 
(P. C,), Rel. on. {Rachhpal Stngky J.) MT, 
Ghafooran V, Ram Chandra Das. A.I.R. 1934 
All. 168. 

— " Dewer — Lten^Wtdew s lien— Consent of hetr<t 

lifore entering into possession not essential. 

All that is necessary for the widow to retain possession 
until her dower debt is paid is that she should obtain 
possession not by force or fraud. She is in the position 
of a creditor and having obtained possession lawfully 
she is entitled to hold possession until her dower debt is 
satisfied. The consent of the heirs is not essential. If 
she has to depend upon consent of heirs that consent she 
will seldom get and the rule will become nugatory. 43 
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Mad. 214, Foil.; 38 All. 381 (P.C.); 14 M.IIA. 377, 
£xpl. {Mukerji^ AC,J. and Bemiet, J,') ZaMIN JALI 

z/. Mt. Azizunnissa. 56 All. 139 = I.E. 1933 All. 
432 = 144 1.0.433 = 1933 A.L.J. 483 = A.I.R. 1933 
All. 329. 

Dowef^ — Uen — Widoid^ hen — T ransferabiUty. 

The right of a Mahoniedan widow to remain in pos- 
session ot her husband’s property until satisfaction of 
her dower debt cloes not carry with it the right of .sell- 
ing, mortgaging or otherwise transferring the property. 
If she alienates and delivers possession of the property 
to the vendee, the lien must be taken to have been 
extinguished. The widow’s lien no longer remains, nor 
does it pass to the alienee. {JVanavuhy and Zta-ul- 
Hasan, //.) FaHIMAN v. BULAQI. 10 Luck. 440 = 
163 1.0.93 = 7 R.O. 302 = 11 O.W.N. 1627=A.I.R. 
1936 Oudh 68. 

Dower — Lten — Wtdffio's right to possession — 

Consent of husband's hetrs, if necessary. 

Where a Mahomedan widow lawfully and peaceably 
takes possession of her husband’s estate without any 
force or fraud, while her dower debt remains unpaid in 
whole or in part, she is entitled to retain possession 
against the other heiis of the husband so long as the 
debt has not been paid by them or has been satisfied out 
of the usufruct of the property, and in order to entitle 
her right to retain possession of the property it is not 
necessary that her possession should have originated 
w’lth the consent, express or implied, of her husband or 1 
of her husband’s heirs. Nature of widow's right to pos- 
session in lien of dower discussed. (Case-law reviewed.) 
i^Sen and Niamaitulla/i ^ //•) MT. IMTIAZ BEGAM v, 

ABDUL Karim Khan, 63 All. 31=I.R. 1931 All. 88 
= 1281.0. 760 = 1930 A.L.J. 1587=A.I.R. 1930 All. 
881. 

••Do7ver — Nature of right — Right of heirs to 

remain in possession. 

There is nothing to prevent a Mahomedan widow 
from instituting a suit for her dower for the purpose of 
obtaining a simple money decree against all the assets 
of her husband including the property in her posses.sion 
at least by surrendering possession of such property in i 
her hands. This right is herital)le. If the right to . 
receive dower and the right to leniain in possession of 
certain property in lieu of such dower are vested in the j 
same person he cannot be ousted by the heirs of her , 
husband. If how^ever the widow transfers her right to | 
possession of the property itself without transferring i 
her right to receive the dow'er the transferee cannot 
defend his right to possession as against the heirs quo 
the latter's share. The ownership being vested in the , 
husband the only person who can stand betw’een him | 
and what belongs to him in the person who is entitled I 
to the dower and to pos'-ession of the property in lieu 
thereof. {Pul tan and Niamatullah, jjf) AMIR 
Hasan Khan v, Mahomed Nazir Hasan. 64 All. 
499 = I.R. 1932 All 254 = 1932 A.L.J. 275 = 136 I. 
0. 833 = A.I.R. 1932 All. 346. 

-‘/Jj'jtji'r — Post nuptial agreemciP — Requisites, 

AcD)rding to Mahomedan Law, a post-nuptial 
agreement for dower requires the concurrence of both 
parties, an offer by the husband to give and an accept- 
ance tliereof by the wife {\\ftld, JC. and Rupchand, 
Aye.) Mr. Makim Bir?i z/. Mir Ahmed. 25 S L. 
R. 72 = IR. 1931 Sind 20 = 129 I.O. 900 = A.I.R. 1931 
Sind 17. 

Denver — Prompt dower — JDower postponed until 
demand by wife. 

A dower the payment of which may be postponed 
until demanded by the wife would be classed as prompt 
dower. {Wort and James, //.) Mahadeo Lal 
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Jwala Prasad v, Mt. Bibi Maniram. 12 Pat. 297 
= 6 I B. (Pat.) 142= 146 I.O. 213 = 14 Pat.L T. 611 
= A.I.B. 1933 Pat. 281. 

Di/iver — Prompt dinuer — P' using of by Court — 

Consideration, 

The Court should fix the proportion to be treated as 
the prompt dower having regard to the status of the 
family, the amount of dower and customs, if any, pre- 
vailing in the claimant’s family. Where the claimant 
was show’n to belong to a respectable fanrily and the 
suit was the result of the husband’s desire to take a 
I second wife and it appeared that in the case of the 
sisters of the claimant one-half had been fixed as 
prompt dower. 

Held, that the wife should be allowed one-half of the 
whole dower as prompt dower. {Maker ji and Rennet, 

jj.) Maimuna Begamz^ Sharaf.at Ullah Khan. 
1311.0.116 = 1931 AL.J. 197 = A.I.R. 1931 All. 
403. 

- •'•Dower — Prompt dower — When payable — Limi - 

tation — Limitation Act, Art, 103. 

Limitation for a suit for dower is governed by Art. 
103; it is three years from the date when the dowei be- 
comes payable. Although prompt dower may be demand- 
ed at any time after the marriage, the wife is under no 
obligation to make such demaml at any specified time 
during coverture. It is only upon her making such de- 
mand that it becomes payable. The demand must be 
specific and not conditional or ambiguous. No amount 
of opposition on the husband’s part w'ould be sufficient to 
constitute a cause of action, unltss the wife had made a 
previous demand 8 All. 149; 2 I.A. 235 (P.C.) and 
63 P.R. 1892, Appl. A jirga was vent to a woman who 
had applied for execution of a maintenance decree 
against her husband, with the idea of getting her retuin 
to the huvbancl. She expies-ed possible readiness to 
accompany her husband if he would pay her the dower. 

Held, that there was not a definite demand for dower 
j so as to set the statute of limitation running against the 
I wife. {Fraser, J.C. and Saaduddin, A,J>Cf) MT. 

I amtul Rasul Karim Bakhsh. I.R. 1933 Pesh. 
15=142 I.C. 833 = A.r.R. 1933 Pesh. 31. 

Dower — Relinquishment by zvife — Validity, 

A relinquishment of dower by the wife during death- 
bed illness is valid only to the extent of one third. It is 
for the person who sets up the case of relinquishment to 
show' that it w'as made by her voluntarily. {Aha- 
matullah and Rachhpal Sinsth, //.) SaJJAD HuSAlN 
7'. Mahomed Sayid Hasan. 15410. 434 = 7 R.A. 
759 = 3 A.WR. 263 = A.IR. 1934 All. 71. 

Dower — Right of zufe to insist on payment of 

prompt doiuer lost after consummation of marriage 

Suit for restitutim of conjug.il rights — Discretum of 
Court to pass conditional decree, 

I The absolute right of a wife to insist on the pavment 
1 of the portion of her dower before restitution of conju- 
gal rights (except when the husband wants to take her 
out on a journey to another town) is lost after the con- 
summation of the marriage, unless the consummation 
I took place when she was a minor or of insane mind so 
I as to be incapable of giving consent. But there is no 
1 absolute right in a husband to claim restitution of 
I conjugal rights against his wife unconditionally; the 
Courts have a discretion to make the cleciee conditional 
on the payment of her unpaid dowei debt or to impose 
other suitable conditions considered just, fair and 
necessary in the circumstances of each case. (Case-law* 
reviewed.) {Sulatman, C.J.and Thom, J.) Mt. ANIS 
Begam V. Malik Mahomed Istafa Wali Kh.an. 
66 All. 743=148 1.0. 26 = 6 R.A. 664 = 1933 A.L.J. 

' 1079=A.I.B. 1933 AU. 634. 
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'Dower — Sunni Law — Prompt and deferred — 

Presumption, 

Under the Saunni Law, there is no presumption that 
a dower debt is prompt. Where it is not settleci at the 
time of marriage whether the wife’s dower is to be 
prompt or deferred, part will be promp*^ and part defer- 
red, the proportion referable to each category being 
legulated by custom, or in the absence of custom, by the 
status of the parties and the amount of the dower 
settled. 33 All. 291, Foil.; 23 Mad 371; 19 W.R. 3l5, 
Dist. {Thom and Col lifter, JJ.) MaNGAT Kai HiRA 
LAL V. xMt. Sakina Beg am. 149 I.O. 1211 =6 R.A. 
1024-1934 A.L.J. 64-3 A.W.R. 191-A.I.B. 1934 
All. 441. 

-—Dower-^T ransfer in lieu of — Nature of — Sale 

g^fl — Resist ration — Necessity. 

Under the Mahomedan Law a transfer of immovable 
property by the husband to the wife in exchange for 
dower is not gift, but is a Hiba-bihewaz. It is inreality 
a sale and nothing but a sale; and when the property 
transferred is immovable and of the value of or more 
than one hundred rupees, it has to be effected by a 
registered instrument as required by S. 54, T.P Act. 
'{Mitterand McMair, JJ,) SaBURANNESSA v. SaBJ)U 
Shaikh. 152 I.C. 422=7 R.C. 274 = 38 O.W.N. 747 
=A.I.R. 1934 Cal. 693. 

Family arrangement. 

'^Family arrangement — {Shiah school^ — Ante- 

nuptial agreement to give property to wife as maiik 
mustaqil — Restriction of alienaiton to stranger — Vali- 
dity of. 

By a deed of compromise made between an intending 
husband and wife (Shiah Muhammadans), certain im- 
movable property was given to the woman as malth 
mustaqil as permanent proprietor) and it w’as pio- 
vided {tnUr alia') that she ‘‘shall not have power to 
transfer this property to a stranger; but the ownership 
thereof as family property shall devolve on her legal 
heirs, from generation to generation.” The wife sold 
and mortgaged all the property to the defendants (stran- 
geis to the family) and on her death, the plaintiff, claim- 
ing as her heir, sued to recover the property from the 
defendants to whom it has been so transferred by the 
deceased wife in diiect breach of the agreement. 

Held (decreeing the plaintiff’s suit, (/) that the com- 
promise was not a deed of gift or a conveyance, but was 
in the nature of a contract and a family arrangement 
and that family arrangements are specially favoured in 
Courts of equity; (//) that a partial restriction imposed , 
by the document against alienations outside the family j 
was not void for repugnancy; (///) and that on the con- 1 
struction of the particular document as a whole, the 
wife took only a life estate in the property and hail no 
power to transfer any part of it to the defendants. {Sir 
George Lowndes.) MAHOMED RAZA v. MT. ABB\S 
Bandi IJIBI. 59 I.A.2S6-I.R. 1932 P.C 181-7 
Luck. 257 -1932 M.W.N. 1011-137 I.C. S21-36 
C.WN. 774 = 34BomL.R. 1048 = 55 C.LJ. 510 = 9 
O.W.N. 577 = 1932 A L.J. 709 = 36 L.W. 69-A.I.R. 
1932 P C. 158 = 63M.L.J. 180(P.O.). 

Family arrangement — Dtxrument styled as wakf — 

Absence of ultimate gift — Fraction of income allotted 
for charity — Valid as family arrangement. See WaKK 
VALlDITy OR. See A.I.R 1935 All. 856. 

Family arrangement — Trust of certain propeity — 

Sons appointed trustees — Condition that donor is to 
remain in possession for life and to be sole trustee 
during his life time with power to deal with rents and 
profits as he thinks fit — Family settlement not created. 
See Wakf -Construction. 13 Bang. 679. 


I mahomedan law -G ift. 

j Family arranf;ement — Validity — Disposal of 

! wakf properties. 

\ Under the gui^e of a family airangenient, a party 
I cannot enter into a transaction which he is not under the 
I law competent to do and which is beyond his disposing 
I power. A settlement of .such a nature cannot possibly 
! affect any properties which were not the properties of 
j the family but were the properties of an endowment 
I validly created. {Mukerfi and Bartley, //.) SyeD 
I Zajnuddin Hossien V. MouLVi Mahomed 
I ABDUk RAHfM. 140 I.O. 799-I.R. 1933 Cal. 46 = 

: 58C.L.J. 259 = 36 C.W N. 972-A.I.R. 1933 Cal.102. 

' Family arrangement — Wakf for benefit of poor 

j lelations and stated to be for charity — Endowment to 
; charity not substantial — Document representing a family 
j arrangement in the garb of wakf--Invalid as wakf. See 
j W^AKF— Validity of. A.I.B. 1935 Cal. 792. 

Gift. 

j See aho TRUST, infra. 

I Applicability of T. \\ act. 

i Burden of proof. 

i Conditional gift. 

! Co-sharer. 

I Delivery of possession. 
i Essentials. 

HIBA BIL-EWAZ. 
life ESTATE. 

Mars ul maut. 

Mushaa. 

Oral gift. 

Pathan. 

Principles. 

Validity of. 

Applicability of T. P. Act. 

Gift^Apphcabihty of T, P. .4ei (1882). 

The rules as to gift-; under the Mahomedan I.aw are 
contrary to the rule'? uiulei the T. P. Act and latter 
do not apply to a Mahomedan gift. {Wort and Fnzl 
//.) BISHUN PRASAD ShEORATAN v. MAHO- 
MED Nayim. 147 I.C 504 = 6 R.P. 359 = 14 Pat 
L.T 599. 

Burden of proof. 

•Burden of proof — Gift or uilc. 

Where what is described as a sale deed is relied upon 
as a deed of gift under the Mahomedan Law by the 
plaintiff, it is incumbent on him to show that all the 
forms necessar}^ for a valid gift weie complied with and 
that the deed of gift is a valid one {Wild, J. C. and 
Riipchand, AJ.C.) MT. HaKIM I^IBI v. MiR AHMED. 
25 SLR. 72 = IB. 1931 Sind 20 = 129 I.C, 900 = A. 
I.R. 1931 Sind 17. 

Conditional gift. 

— Conditional gift — Possession subject to 

conditions — Effect. 

Under Mahomedan Law it is open to the donor to 
i revoke the gift before delivery of possession. If before 
! delivering possession, the donor declares certain condi- 
; tions, subject to which alone the.* donee can take it, and 
j the latter’s guardian with full knowledge of those condi- 
tions accepts the gift and takes possession of the pro 
i perty, he must be (leemed to have accepted the conditions 
[ imposed by the donor. The eifect of the modification 
I introduced by the donor at the time of registration of the 
i deed is to regard the donor’s declaration, which has been 
■ reduced into writing and made pait of the registration 
endorsement, as integral part of the deed, and the condi- 
tions added by the donor at the time of registration are 
admissible and binding on the donee. {Niamatullah 
and Rachhpal Singh, JJ.) IFTIKAR Wali KhaN v. 
Sikandar Begam. 6 R.A. 716 = 148 I.O. 528 = 
•8 A.W.E. 51-A.I.R. 1934 All. 179. 
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CO'Sliarer. 

Gift — Co-sha^er — Possesion — C onstrucUve deli- 
very . 

A gilt of a house by one co-sharer in favour or another 
who is already in possession of the house on behalf of 
all the co-shares is valid, there being a constructive 
transfer of possession. Constructive possession can be 
transferred from one co-heir to another. Corei v. Appu- 
hamy, (19J2) A. C. 230, Appl. {BennA, /.) MaHO- 
MKD Said v. Mahomfd Han if. I.B, 1932 All. 500 
-138 I C. 841-A.I.E. 1932 All. 370. 

Delivery of possession. 

See also VALIDITY, tnfra, 

— Gift — Delivery of possession — Declaration in 

deed— Effect, 

A declaiation by the donor that possession has been 
:^iven to the donee bind^ the heirs of the donor but it 
does not mean that such a declaration is conclusive. 
16 I.A. 205, Ref. {Snvastava, /.) JHUMMAN v, 

Hus\lN. I.R. 1931 Oudh 81 = 129 I.C. 161 = 7 O. 
W.N. 1058 = A.I R. 1931 Oudh 7. 

Gift — Delivery of possession — Deed not ‘Hiba-bil- 

tWa/’. 

Wheie a gift pui ports to be ''htPewaz haq-nl-khid- 
maf but the deed is not technically of the nature of a 
/Itba-ltlewad' delivery of possession is necessary to 
validate it. Cases referred. (^Smiih,/) EWAZ MAHO- 
MED (iHAi^oOR Khan. 6 R.O. 290-147 1.C. 867 
= 10 O.W.N. 1224 = 17 RD. 1060 = 14 L.B. 889 
(Rev )- A.I.R. 1934 Oudh 27. 

•*Gtft — Delivery of possession- -Gift to JaughteP s 

son heinsf minor — Deliver y to minoPs father necessary. 

Where the father is alive a gift by a grandfathei to 
the minor son of his daughter is invalid if possession is 
not tiansferred to the minor^s fathei as de jure guaidian. 
52 Bom. 316 (P. C.). Rel. on. (Addison and Aitha 
Haidar, JJf) MT SAID UN-NISA INaM ILAHI. 143 
I.C 261-I.R. 1933 Lah. 332=38 P.L.R. 77=A.I.R. 
1932 Lah. 316. 

Gift — Delivery of possession — Gift to infant son 

— Subsequent conduct of father — Relevancy of . 

In the case of a gift by a Mahomedan father in pos- 
se'ssion of pioperty to his infant son, it is perfectly true 
that no change of possession, no formal delivery is 
necessary because the law will presume the subsequent 
holding of the property to be on behalf of the minor. 
But the subsequent conduct of the donor, the mode in 
which he dealt with the profits of the land would never- 
theless, be important for the purpose of determining 
the I'oua fdes and completeness of the gift and as 
throwing light upon the intention of the donor (to mak>. 
a gift without which no gift is complete, although all 
the formalities might have been gnne through. Where, 
theieh^re, in spite of the deed of gift, it W’as proved: 
(1) that there was no mutation of the name ofthe son in 
the lanillord’s sherista, (2) in the record-of-rights finally 
published within three years of the deed of gift, there 
w'as no entiy in the name of the son, but possession w'as 
shown with the father, and(3) the father had been subse- 
quently appropriating the rents and profits to his own 
u>e, held, that there was no bona pde intention to make 
the gift and that the transfer did not take effect. 
(C. C. Ghose and Mitter, fj.)' SULTAN MlYA v. 

Ajibakhatoon BIBI. 59 Cal. 667 = I.R. 1932 Oal. 
498 -138 I.C. 733 = A.IR. 1932 Cal. 497. 

—Gift — Del trie ry of possession — Gift to minor 

child by parent. 

Under Mahomedan Law' in the case of a giff by a par- 
ent to a minor child no acceptance is necessary; the gift 
Is completed by the contract and it makes no difference 
whether the subject of the gift is in the father’s hands 
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or in that of a depository. Nor is transmutation neces- 
sary for the possession ot the parent is tantamount to^ 
that of the child. 2 I.A. 87 and 31 Cal. 3l9, Rel. on. 
(Pulian and Raza, //.) KhalIQ BuX v. MaHaBIR 
Prasad. 6 Luck. 403 = I.R. 1931 Oudh 111 = 129' 
I.O. 335 = 7 O.W.N. 1091 = A.I.R. 1931 Oudh 19. 
Gift — Delivery ot possession — Gift to minor son. 

In the case of a gift by a father to his minor son, deli- 
very of possession to the son is not necessary as the 
father can remain in possession on behlf of his son as 
his guardian. A.I.R. 1928 P.C, 108, Rel. on. (Addi- 
son and Ag/ia Haidar, J J f) MahoMED HaSSAN v, 
Safdar Mirza. 14 Lah. 473=1 R. 1933 Lah. 396 = 
144 I.C. 46-34 P.L.R. 821= A.I R. 1933 Lah. 601. 

Gift — Delivery of possession — Gift to minor — 

Gt ft by garnd father during lifetime of father. 

The general rule of Mahomedan Law that a gift is 
invalid in the absence of delivery of possession is subject 
to an exception in the case of a gift to a minor by his 
father or other guardian. But this exception should be 
strictly construed. It does not extend to a gift by a 
grandfather to his minor grandsons if their tather is 
alive and has not been deprived of his right and powers 
as guardian, even though the minors have always lived 
with the grandfather and have been brought up and 
maintained by him. 52 Bom. 3l6 (P.C.), Appl. (Das, 
/.) Sun A Meah V, S. A. S. Pit.lai. ll Rang. 109 — 
I.R 1933 Rang. 80 = 143 I.C. 828 f= A.I.R. 1933 
Rang. 155. 

■ -Gift — Delivery of possession-^^Gift to minor — 

Minor donee being in custody of donor. 

No transfer of possession is necessary in a case where 
the donee is a minor in the lawful custody of the donor. 
(Jack and Ketnfry, /./.) ABIA KhaTOON v. OMAR 
ALl. I.R. 1931 Oal. 527 = 132 I.C. 95 = 63 C.L.J. 267. 

Qift — Delivery of possessston — Gift to minor 

Mode, 

A gift in favour of a minor by any person other than 
the fathei or guardian of such niinoi must be accompa- 
nied by delivery of possession to the father or guardian 
of the minor. The right to take possession on behalf of 
the minor donee belongs to his guardian Where the 
maternal uncle of the minor executed a deed of gift in 
favour of the latter while he was under the guardian- 
ship of his father but living with the donor. 

Held, that delivery of possession to the guardian was 
nece.ssary to validate the gift. 55 I.A. l7l, Ref. (Srtvas- 
tava, J ) JHUMMAN v. IIUSAIN. I.R 1931 Oudh 81 = 
129 I.C. 161=7 O.W.N. 1058 = A.I.R. 1931 Oudh 7. 

-Gift — Delivery of possession — Joint possession by 

donor and donee — Overt act, if necessary— Recital as to 
delivery of Possession in registered deed of gift — Pay^ 
merit of Municipal tax by donee — Inference as to deli- 
very of possession. 

Under the Mahomedan Law a gift of immovable 
propel ty is invalid in the absence of delivery of posses- 
sion by the donor to the donee. Where the donor and 
the donee live together at the time of the gift in the 
gifted property, there must be some evidence to show 
that possession w'as transferred by the donor. A mere 
registered deed effectuating the gift will not be evidence 
of such transfer; but if the deed show’s that possession 
was intended to be transferred and that the donee has 
been put in possession also, then effect should be given 
to this intention as constituting delivery of possession in 
law unless there is evidence to the contrary. In such a 
case it is not necessary for the donor to do any overt act 
to complete the gift. Where a Mahomedan mother con- 
veyed a dewlling house by means of a registered deed of 
gift to her son and the deed contained a recital to the 
effect that the property had been delivered to the donee 
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and the evidence showed that the donor and the donee 
continned to live in the house thereafter and the donee i 
continued to pay the Municipal tax as before. 

Held, that, under the circumstances, there had been 
such delivery of possession as the property was capable | 
of and that the subsequent payment of Municipal tax ' 
might be taken as a sufficient indication of transfei of ' 
possession so as to render the gift valid in law. (Case- ' 
law reviewed.) {Madhnvan Nair, J.) ABDUL KAZAK 
Saib?^. Zainab Bt, 1932 M W.N. 1178 - 141 I.O, 
843 = I.E. 1933 Mad 174-36 L.W. 931-A.I.B. 
1933 Mad. 86 = 63 M.L.J. 887. 

- ' " Gift — Delivery of possession — Mutation of names. 

Mutation of names in the Revenue Registers in res* 
pect of the property gifted by a Muhammadan husband 
to his wife is in itself presumptive evidence of delivery 
of possession when mutation has been effected at the ' 
husband's instance, but the presumption does not arise 
where the husband did not pass a deed of gift but pars- 
ed a deed of sale and had no reason to take care that the 
gift was a valid one (1926)5 Rang 7 (P. C.), Dist. 
{}Vild, /. C. and Rupchand, A. /. 6\) MT. HaKIM 
131BI V. Mir Ahmed. 25S.L.E. 72=I.R. 1931 Sind 
20=129 I.O. 900 = A.I.R. 1931 Sind 17. 

-Gift — Delivery of possession — Mutation of names. 

Neither under the Oudh Estates Act nor under 
Mahoniedan Law can mere mutation of names confer 
title. {Nanuvutty, /.) MAHOMED AziM KhaN v. 
Raja Saiyid Mahomed Saadat Ali khan. 136 
I.O. 642 = IB. 1932 Oudh 130 = 8 O.W.N. 349 = 
A.I.B. 1931 Oudh 177. 

Gift — Delivery of possession — Necessity for — 

Declaration of delivery of possession and delivery of 
dee i — Sufficiency. 

A gift of immovable property must ordinarily be 
completed by a transfer of possession, and there is no 
diffeience on this point between llanati and Shiah law. 
In a gift by a husband to his vsife the gift deed contain- 
ed the statement : “I deliver possession of the gifted 
property to my said wife the deed of gift was handed 
over to the donee as soon as it w'as registered. 

Held, that the declaration in the deed was binding on 
heirs of donor and that actual vacation by the husband 
and an actual taking of separate possession by the wife 
was not necessary. The declaration made by the hus- i 
band, followed by the handing over of the deed, was - 
amply sufficient to establish a transfer of possession. 11 i 
All. 460, Rel. on; 9 Bom. 146 ; 29 Bom. 468 and 28 All. ' 
147, Ref. {Sir George Lozvndesf) MaHOMED Sadiq 
ALI Khan v . Fakr Jahan Begam. 69 1.A. 1 = 6 
Luck. 556 = 136 I.O. 386 = IB 1932 P.O. 81 = 1932 
A.L.J. 663 = 36 O.W.N. 137 = 35 L.W 118 = 8 O.W. 
N. 1378 = 62 O.L.J. 326 = A.I.B 1932 P.O. 13 = 62 
M.L.J. 320 (P.O.). 

Gift — Delivery of possession — Necessity for — 

Gift to infant. 

In the case of a gift by a Mahomedan father to his 
infant child no transfer of possession is required ; it is 
only necessary to establish a bona fide intention to give. 
2 I. A. 87 (P.C.), Foil. Intention held to be sufficiently 
proved where the donor at the time of the donee's marri- 
age sent the deed in the daughter's name for inspection 
to her father-in-law in a formal manner. {^Sir George 
Lmvndesf) MAHOMED SaDIQ ALI KhaN r/. FaKR 
Jahan Beoam. 69 I. A. 1 = 6 Luck. 656=136 I.O. > 
386 = I.B. 1932 P.O. 81 = 86 OW.N. 137 = 35 L.W. 
118 = 8 O.W.N. 1378 = 1932 A L. J. 663 = 62 O.L.J. 
326 = A.I.B. 1932 P.O. 13 = 62 M.L.J. 320 (P.C.). 

[D. 36 Bom.L.R. Il5l (1154).] 

■ 'Gift — Delivery of possession — Property being in 

possession of usufructuary mortgage. 

Q. D.— II— 114 
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The equity of redemption can be the subject of a valid 
gift under the Mahomedan Law. Where the land is in 
the possession of a usufructuary mortgagee actual deli- 
very of possession is not necessary. All that is necessary 
is that there shouM be such delivery as the nature of the 
gift is capable of. {^Mukerft, /.) Muhara HlBIr. 
Maharulla Mondal. 6 I.R. (Oal.) 265 (2) = 146 
I.O. 803 = 67 O.L.J. 376--- A.I.R. 1933 Oal. 786. 
’—•—‘‘^Gift — Delivery of possession — Registered deed 
not delivered — No transfer of possession — Validity of 
S^fl Suit for mere declaration by donor — Maintaina* 
bility. 

Where in the case of a gift of a house by a registered 
deed, it is established that neither the deed was deliver- 
ed to the donee nor the mutation of names effected, nor 
even a declaration made in the de(3d transferring posses- 
sion to the donee, nor had the donor divested herself of 
either the ownership or the possession of the property in 
I any other manner, 

Held, that the gift was not completed by delivery of 
possession as required by Mahomedan I^aw^ and is , 
therefore, invalid and ineffectual. 

Held, further, that in the circumstances of the case, a 
suit by the donor for a mere declaration that the house 
is owned and possessed by her, without asking for 
consequential relief is maintainable, even though it is 
established that both the donor and the donee were 
continuing to reside in the house as at the time of the 
gift, as the possession of the rlonee was ‘naked’ 
mere possession without colour of rights, and not 
“actual." {Addison and Din Mohammad. J J.) QaMAR- 
ud-Dim z/. MST. Hassan Jan. 16 Lah. 629 = 169 
IC. 968 = 8 B.L. 442 = 37 P.L.R. 721 = A.I.B. 1935 
Lah. 796. 

"'"Gift — Dell very of possession — Subsequently made 
— Effect. 

Ordinarily a gift is not complete under the Mahorne- 
dan Law unless possession is taken at the time of gift. 
But possession taken at a •'ubsequent period may also be 
effective provided it has been obtained with the consent 
of the donor. {Snvastava. /.) JHUMMAN v. HUSAIN. 
I.R. 1931 Oudh 81 = 129 I.C. 161 = 7 O.W.N. 1068 = 
A.I.R. 1931 Oudh 7. 

Gift — Delivery of possession — Trust of certain 

property — Sons appointed trustees — No transfer of pos- 
session — Donor to remain in possession of property dur- 
ing his lifetime with power to deal with rents and pro- 
fits as he thinks fit — Gift invalid. See WAKF — CONS- 
TRUCTION. 13 Bang. 679. 

Gift — Di livery of possession — What amounts to — 

Land in possession of lessees. 

Where the donor of a leased property which formed 
I subject-matter of gift or his heirs did not appear in the 
suit and did not challenge the gift and the donor had 
placed the documents of title and documentary evidence 
in the possession of the donee, put in his powers the 
means to establish title and recover possession from the 
lessees and had expressly asked the said lessees to give 
' up possession to the donee. 

Held, these acts amounted to such delivery of posses- 
sion as the subject-matter of the gift was capable of 
and that the gift was valid. {Mittcr. /.) GanI MIa v. 
Wajid ALI. 166 I.O. 663 = 8 R.O. 7 = 39 O.W.N. 882 
= 61 O.L.J. 328=A.I.R. 1935 Oal. 393. 

Essentials. 

See also VALIDITY, infra. 

— “C?/ ft — Essentials . 

In order to constitute a valid gift under Mahomedan 
Law one of the essentials is to prove the taking posses- 
1 sion of the subject-matter of gift by the donee and that 
the donee had a bona fide intention of divesting himself 
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I 

/« praesentt of his proprietary title in the property gifted. | 
{Nanavutty^ J,') MAHOMED AZIM KHAN z/. RaJA 
Saiyid Mahomed Sa adat Ali Khan. 136 1.O. 642 ' 
-I.R. 1932 Oudh 130-8 O.W.N. 349-A.I.R. 1931 I 
Oudh 177. j 

— C//? — Ksscfiiials, 

The three requirements under the Mahomedan Law 
for the valiility of gifts or htba^ are one : (1) that there 
mii^t lie clear and un.imbiguous indention of the donor 
to make a gift, (2) that there must be acceptance of the 
gift express or implied on the part of the donee, and 
(3) there must be delivery of possession of the property 
which is the subject-matter of the gift. Ltut no writing 
is’necessary to validate*a gift. (C.C. Ghose aJ7d 
JJ.) ShLTAN MIYA AJIBAKHATOON BIBI. 69 j 
•Cal. 557 I.B. 1932 Cal. 498=138 I.C. 733- A.I.E 
1932 Cal. 497. 

Gift — Essentials — Entries tn books of account — 

Sufficiency of. 

For a gift to be valid under the Mahomedan Law, 
there must not only be a declaration by the donor of his 
intention to make the gift, but the subject of the gift 
must be accepted by and on behalf of the donee, and 
delivery of possession must he given in such manner as 
the subject of the gift is capable of. A relinquishment 
of control over the subject is necessary to complete the 
gift. Entries in books of account are not sufficient to 
support a gift in the absence of any evidence to show 
that the donor intended to make a gift. {IVadta, /.) 
Mahomed Hussein Aishabai. 166 I.O. 334 = 
7R.B. 426 = 36 Bom.L.R. 1155 = A.LR. 1935 Bom. 
84. 

Gift — Essentials — Gift in lieu of dower — Condi- 
tions for validity — Intentt<m to ttansfer possession — 
Proof. 

In order that a gift in lieu of dower may be valid two 
conditions are necessaiy : (1) an actual payment of the 

consideration on the part of the donee, and (2) a bona 
fide intention on the part of the donor to divest himself 
in praesentt of the propeity and to ' onfer it upon the 
donee. Though in the ca.se of a hiha-bihewaz delivery 
of possession at the time of the gift is not necessary yet 
the fact that the donor has leni. lined in pos.session of the 
property for the last 25 years and has been making 
transfers of it on the footing of his being the owner 
^hows clearly that theie was no bona fide intention on 
his part to divest him.self of tlie property. {Ihs/ieshwar 
Nath and Nanarutty, J J.) KhaIK-UN NISA v K AKA- 
MAT Ulla. 142I.C. 42 = I,R 1933 Oudh 97 = 9 O. 
W.N. 1085 = A.I.B. 1933 Oudh 99. 

Hiba-biLewaz. 

— ■ 'Gift — Hiba^bil-ewaz — Money belonj^in^ to donee 
in donor's hands— Gift, tf necessi>ily tn lieu of money 

The mere fad that the donor held in depo'^it a sum of 
money lielonging to the don^e in his hands at the time 
of the gift cannot lead to the nece^'^aiy conclusion that 
the gift w'as in lieu of tlii" money. {S rtvastava and 
Pachhpi:! Smsr/i. J/) ABDUL TlAMID tc ABDUL 

Ohani 6RO 440 =148 10. 801 = 11 O.W.N. 592 
= AI.R. 1934 Oudh 163. 

.Qifl — IIiba-I)il-ewa/ — Nature of transaction — 
C on Jtt tons for validity. 

A hiha-hil eivaz^ as (li^tingnished fiom an heha. a gift, 
puie and ^il^.ple, is a gift for consideration. It K in 
reality a sale and ha', all the incidents and conditions of 
a sale. Pos^eNSsion is not essential for a complete tians- 
fer .IS it is not a case of heba The two conrlitions for 
its validity are there nuist be an actual payment of the 
consideration on the pait of the donee and there must 
be a bona fde intention on the part of the donor to divest 
himself in praesentt of the rights in the property and to 
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confer the same on the donee. (Mtiter, /.) SATYEN- 
DRA Nath Rai Chaudhury v. Fulsom Bibi. IB. 
1932 Cal. 622=1391.0. 403 = 36 O.W.N. 486 = A.I. 
R. 1932 Cal. 625. 

Qift — Iliba-bil-ewaz— A^fcV^/ for writing and 

registration. 

All cases of htba-btl-eivaz cannot be held to be sales 
within the tlefinition given in S. 54, Transf er of Pro- 
perty Act, and writing and registration is not always 
necessary. A.I.K. 1926 Oudh 186, Kel. on. {Srivas- 
tava and Rachhpal Smith, JJ.) ABDUL IIAMID 
ABDUL Ghani. 6 R.O. 440 = 148 I.C. 801 = 110, 
W.N. 592 = A I.R. 1934 Oudh 163. 

Gift — Hiba-bil-ewaz — Transfer of possession not 

necessary. 

The provisions of the Mahomedan Law' applicable to 
gifts do not apply to a so-called gift made in lieu of a 
dower debt, t.e , hiba bil e^vaz which is really of the 
nature of a sale. Hence it is nut necessary in the case 
of a hiba-btl-ewaz for possession to be transferred. 42 
Cal. 361; A.I R. 1927’ Cal. 808 ; A.l.R. 1928 Lah. 5l6 
and 8 All. 178, Ref., 43 LA. 212, Ref {Addison and 
A^ha Haidar ^ J J.) MaHOMED HaSSAN v. SaFDAR. 
MiRZA. 14 Lab. 473 = LR. 1933 Lah. 396 = 144 I.C. 
45 = 34 P.L B. 820-A.I.R. 1933 Lah. 601. 

’‘Gift — Iliba-bil-ewaz — Transfer of possession not 

necessary. 

The provisions of Mahomedan Law applicable to gifts 
do not apply to so called gift made in lieu of a dow’ei 
debt, that is, htba-bil-eivaZy which is really of the nature 
of a sale; hence it is not necessary in the case of a hiba- 
for possession to Ihj transferred. A.l.R. 1933 
Lah. 601, Foil. {Abdni Rashid, J.) MT. AmINA v. 
Lakhmi Chand. 154 I.C. 979 = 7 R.L 624-A.I.R. 
1934 Lah. 706. 

Life* estate. 

J Gi ft-- Li fc estate. 

j Quaere . — Whether under the Mahomedan Law* it is 
! competent for .a demor t<) make a gift of a lite-interest in 
I property.^ ,J and Mya Bn, /. ) PhUL Bee 

I Bkkzl R. M. p. Chettyar Firm. 13 Rang. 679 = 8 
! R.R, 63 (2; = 156 I.C. 1038. 

1 6’//V — Lt fe -estate —Gnzara for lifetime of donee 

1 to be continued tn favour of his male heirs — V aliditv. 
There is nothing contrary to the terms of the Maho- 
niedan l^.iw in .a gift by one person to another of a 
guzaia for the lifetime (jf the latt'.’r with a coiUinuance 
I in favour of the male heiis of the donee. An a.'ard by 
j an arbitratoi and a decree of a tJoiirt c.an be passed 
! laying down similar comliiions. 23 All. 383, I list. {Raza 
, and Pullan. JJ.) SaUTAJ FA'1 IMA MaHOMED 
j F awad. 6 Luck. 423 -- 1 R. 1931 Oudh 98 = 129 I.C. 

I 322 = 7 O.W.N. 1095 = A.l.R. 1931 Oudh 6. 

Marz ul-maut. 

j 'Giff — Marz-iil-m uit. 

i For the application of the doctrine of marz ul-maut, 
j it IS ntcessdry that the illness nm>t be the immediate 
I cause of death and that there be an apprehension 

j of death in the mind of the donor. The question as to 
] whether or not in a particular case a gift was made 
j during marz-ul-maut will depend on the circumstances of 
1 each ca^e and no hard and fast lule can be laid down 
i which will be applicable to all cases. {Ntumaiullah and 
\ Rachhpal Singh, J /.) SaJJAD HUSAIN Z'. MaHOMED 
j S.AYID H.aSAN. 164 I C. 434 = 7 RA. 759 = 3 A.W. 
R. 263 = A.I.R 1934 All. 71. 

Gift — Marz-ul-maut — Conditions for validity — 

Proof of apprehension of death. 

An essential condition of marz-ul-maut is that a per- 
son suffering from it must be under a preponderance of 
apprehension of death or in other words, there must be 
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the subjective feeling in the mind of the patient that he 
is not going to recover. This fact is to be proved like 
any other fact. The statements, if any, made by the 
patient giving expres5?ion to his apprehensions, would no 
doubt constitute valuable evidence but apart from such 
statements, the fact can in our opinion be proved in 
other ways. For instance the nature of the illness and 
condition of the patient constitute external indicia which 
can afford valuable evidence on the point, i^lhshcshwar 
Nath and Nanavutiy, J/.) MahOMEI) AYUB KHAN 
V. Gauhar BEr,AM. 7 Luck. 705 = I.R. 1932 OudU 
280 = 137 I.C. 804 (2) = 9 O.W.N. 343 = A.I.B. 1932 
Oudh 233. 

— "Gift— Marz-ul-raaut — Conditions of validity. 

The chief ingredients of the doctrine of marz-ul fnaut 
are (1) that the illness must be the immediate cause of 
death; (2) there must be an apprehension of death in 
the mind of the donor: and (3) that physical weakness 
must be so great that the persons may be incapable of 
pursuing their ordinary avocations. {Niamatullah and 
Bennet, //.) Musl ImraN Ibnk HaSAN. 147 
I.O. 835 = 6 It A. 577 = 1933 A.L.J, 53 = A.I.R. 1933 
All. 341. 

[R. A.I R.1934 A.71 (72).] 

Gift — Marz-ul-maut — Essentials — Burden of 

proof. 

The following conditions have to be satisfied before a 
gift can be declared to be invalid owing to its having 
been made in marz-uBmaui that tlie donor was suffering 
at the time of the disposition from xi disease which was 
the immediate cause of his death, that the disease was 
such as 10 engender in him the apprehension of death 
and that the illness incapacitated him from the pursuit of 
his ordinary avocations and prevented him from saying 
his prayers while standing. The onus lies on the party 
pleading marz-nl-maut to prove beyond doubt that the 
conditions were fulfilled. 

Held^ on the evidence, that the conditions were not 
proved. {Bhide and Tapp, //.) ABDUL AHAD KhaN 
7L Ahmad Nawaz Khan. 12 Lah 683=--I.R 1931 
Lab. 583-132 1.0.391 (2) = 32 P.L.R. 942-A.I.R. 
1932 Lah. 229. 

~ ■ 'Gi f t — Marz- ul-maut — Executant suffert ng fro n 

asthma, 

A Pathan suffering from asthma died on 30th 
December, 1932. Before his death he executed a deed 
of gift on 3rd December, 1932, and pre.>ented it for 
registration on IGtli December, 1932, This gift was 
challenged on the ground that it w'as executed by the 
donor when he w'as under the apprehension of death and 
therefore was invalid by the application ot the doctrine 
of marz iiL-niaut, 

J/eld^ that asthma is not a disease from which the 
sufferer fears death in the nearer future, especially 
where he has suffered from it for a long time and that 
therefore the Pathan had no apprehension of death 
when he executed the document in question and there- 
fore It was valid. {/\dir Ahmad, A./.C.) Mt, ZaMRO 
7A Shkr Mahomed. 151 I.C. 761 = 7 E.Pesh 35= 
A.I.R. 1934 Pesh. 91. 

'Gift — -Marz-ul-maut —fP/Z/ m consideration of 
dower — Validity of . 

Should a man, in his last sickness, acknowledge a debt 
to be due to his wife on account of dow'er, the acknow- 
ledgment will be good to such extent of the property as 
amounts to her proper dower, or such as it has been 
customary for her equals in condition to receive, but to 
no more. If the amount of dower w’hich is the conside- 
ration for the gift is equal to the value of the property, 
then the gift should be entirely upheld. But if it is in- 
adequate it will be upheld only to the extent of the con- 


MAHOMEDAN LAW-Oift. 

sideration and no more. 2 A. 854 and 42 C. 361, Ref. 
(Eamesam,/,) ZarAB KhaN z/. Lal BiBI. 1351.0. 
318 = IR.1932 Mad- 78 = A.I.R. 1931 Mad. 740. 

‘Gift — Marz-ul maut — Shiah Law — Validity of 
— Extent of. 

Under the Shiah I aw’ a gift made in marz ul~maut 
holds good to the extent of only one-lhird of the donor’s 
e-i^ate in spite of ilelivcry of po‘?session prior to his 
death. {Ntamatullah and Bcnnet, //.) MUSl iMRAN 

IBNE Hasan. 147 I.C. 836 = 6 R.A. 577=1933 
A.L.J. 63 = A.I.R. 1933 All. 341. 

Gift — Marz-ul-maut — V alidity of — Executant 

suffering from tuberculosis 

A person suffering from tuberculosis in its final stages 
when he has no hope of recovery can be treated as fall- 
ing within the conditions of marz-ul-maut, although it 
w'ould not necessarily follow that a person in the earlier 
stages of phthisis, when he may have a very good hope 
or expectation of recovery, would come under that legal 
doctrine. {Niamatullah and Bennet, //.) MUSI 
Imran z/. Ibne Hasan. 147 I C. 835 = 6 R.A. 577 = 
1933 A.L.J. 53 = A.I.R. 1933 All. 341. 

Mushaa. 

—'•Gift — Mushaa — Appl t c ability — U ndi vi ded share 
in property capable of partition — When valid — Delivery 
of possession. 

A gift of an undivided share in property which, 
though capable of partition, is of such a nature that it 
can be used to better advantages in an undivided con- 
dition, is valid under the Mahomedan Law’, and a gift 
of a share in property, the donee being admitted to 
possession with the donor and recognized as a person in 
possession, is also valid, as there is sufficient delivery of 
possession. These are exceptions to the rule of Mushaa 
which must be confined within the stiict rules. {Guha 
and Bartley, //.) ALA BaKSA v. MahaBHUT ALI. 
159 IC. 678 = 8 R.O. 340 = 61 C.L.J. 209 = A.I.R. 
1935 Cal. 739. 

Gift — Mushaa — Joint holding — Donee placed in 

joint possession — Validity of gift. 

The gift of a share in a holding the donee being 
admitted to be in joint possession with the donor and 
recognisetl by the donor as being in such possession is 
v<ilid. 38 Gal. 5 18, Rel. on. {Jack and Bemfry, //.) 
Abia Khatoon V. Omar Ali. I.R. 1931 Cal. 527 = 
132 1 0. 96 = 63 CL. J. 267. 

Gift— Mushaa — Limits and applicability of 

doctrine. 

The original strictness of the technicalities relating to 
mushaa has no doubt been consicleralrly cut flown but 
the doctrine cannot be altogether ignored or repudiated. 
Exceptions to the rule requiring delivery of po'^session 
have to be strictly construed. Where the subject-matter 
of the gift consisted of a rpiarter share in two larger 
areas of land owmed by the donors alone and of an 
eighth share of two smaller areas of which they owned 
a half share, 

Held, that it could not be said that the propeity of 
which a share was given was incapable of partition and 
the mere fact that some of it may have been cultivated 
by tenants did not make partition or attornment im- 
possible (iift held to be inv.did on grouml of omis.sion 
to deliver possession. (Addison and Coldstream, J J j) 
Abdullah shah v, Haji Shah I.R. 1931 Lah. 699 
= 1321.0. 859 = A.I.R. 1931 Lah. 620. 

•Gift — Mushaa — Upkeep of mosque — Validity of 

— Siebsequent change of possession. 

Where a gift or wakf is made of Mushaa for the up- 
keep of a mosque, and posse.ssion is given with it, the 
gift is valid to the extent of the donor’s share even if the 
property gifted is divisible. Possession once taken under 
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:i gift is not invalidated as regards its effect in support- 
ing the gift, by any subsequent ciiange of possession. 11 
All. 460 (P.C.), Kel. on. (Ba^uley, /.) ABDUL 
K AH MAN V. Maung Mutu. I-R. 1932 Rang. 173= 
138 I.C. 861-A.I.R. 1932 Rang. 65. 

Oral gift. 

Gift —Oral i^tft — Validity. 

A gift may be made orally; it is not necessaiy that 
there sliould !)e a registered instrument to evidence the 
gift. {flishe\hway Naih and Nanazfuiiy^ J J-) KhaIK- 

uN NrsA w Kakamat Ulla. 142 I.C. 42 = I.R. 1933 
Oudh 97 = 9 O.W.N. 1086 = A.LR. 1933 Oudh 99. 
Fathan. 

■■■ - Gift — Pat hail, 

A Pathan can gift away his property to any one he 
likeb. {Mir Ahmad ^ A,/,C,) MT. ZamRO 7', SHER 
Mahomed. 161 1.0. 761 = 7 R.Pesli. 35 = A.I.R. 
1934 Fesh. 91. 

Principles. 

•—‘Gift — Prirrciplts — Dimatwns involving fidei 

commissnm. 

A donation involving commissum is recognized 
by the Roman I)nt< h l.uv and is valid even though made 
by Moslems in f’eylon and even though the doneee does 
not take possession as the principles i elating to the vali- 
dity of gift under Mahomeclan law are not applicable to 
it. The first part of a deed executed by a Moslem in 
Ceylon in favour of his son purported to give the son a 
gift inter vivos absolute and irrevocable of certain land 
and prenii'-es; but the second part provided that the son 
was to hold the premises subject to the conditions and 
restrictions therein mentioned, which were to the effect 
that the father leserveci to himself the right to revoke or 
cancel the gift and to deal with the premises as he 
thought fit and further tha t after the father^s death the 
son should not mortgage or sell the premises and that 
the preniises should, upon the death of the son, devolve 
on his (son’*') childien as their absolute property. 

that the father did not intend to make to the 
son cl gift inter vtr'os as is recognized in Mahomedan 
law^ as necessitating donee taking possession of the sub- 
ject-matter, but that the father intended and did create 
a valid fidez cotnmtSium. {Str Lancelot Sanderson,') 
DON Charles Weerasfkeka IIettige Don 
John Peiris. I.R, 1933 P.O. 154 = 143 I.O. 170= 
A.I.R. 1933 P.C.49 (F.C.b 

Validity of 

— Gift — Validity of — Delix>ery of possession io 

donees jointly — Gift ivhen complete, 

A Muhammadan gifted his lands to his two daughters 
and asked the tenant.s of the lands to pay the rent direct 
to his daughters, which was done. Sometime after- 
ward*^, he passed a deed of gift to his daughters. 

ilehf that the gift took effect, for the donor left 
nothing undone that he could have done, if he had intend- 
ed to romidete the gift and there W'as a complete 
transfer of possession to the donees. {Tyabji, /.) 
Ebrahim Ali IIHAI V. Bai ASi. 58 Boxb. 254 = 149 
I.C. 226-6 R.B. 340 = 35 Bojn.L.R. 1148=A,I.E. 
1934 Bom. 21. 

Gift — Validity of — Donee made liable for pay- 

nuiit of debts of donors — If void — Non' specification of 
debts — If vend for uncertaintv, 

A donee under a deed of gift which contains a 
specific provision that the entire debts of the donor due 
by him personally or charged upon the gifted property 
are to be paid by the donee, is a universal donee, and 
under S. 1?8, T. P. Act, he is liable personally for all 
the debts due by the donor at the time of gift, to the 
extent of the property compiised in the deed of gift. 
Such a provision is not void under the Mahomedan 


MAHOMEDAN LAW— Guardianship. 

Law. The fact that the amount of the debts due from 
the donor is not specified in the deed will not make the 
same void lor uncertainty. (AT/z/jf, C and Nanavutty, 
/.) Krishna behari r/ Ahmadl 11 Luck. 199 = 
155 I 0. 303 = 7 R.O. 674 = 1935 O.W.N. 589 = A. I.R. 
1936 Oudh 432. 

Gt ft — Validity of-— Joint gift to donees, unthout 

division of shares. 

A gift to two or moie donees jointly is invalid, not- 
withstanding that the donor had not divided the shares 
of the donees, nor given separate possession. A gift 
may he validly made in India to tw'o donees, notwith- 
standing the fact that the two donees are to hold the 
property as lenants-in-common. Whether the shares 
given to the donees be equal or unequal, once the donor 
has parted with complete possession in favour of the 
donees, the donees become the tiansferees of the pro- 
perty and the gift is complete. (Case-law discussed.) 
(Tyab/i, /.) P'.BRAHIM ALIBHAI v. BAI ASI. 68 

Bom. 264 = 1491.0. 225= 6 R.B 340 = 35 Bom L.R. 
1148- A.LR 1934 Bom. 21. 

Gift — Validity of — Test — Tranjer of possession 

— Enjoyment of benefits of subject-matter. 

In all cases in which the question is rai.sed whether a 
gift governed by Mahomedan Law' has been completed, 
the most satisfactory method of dealing with the ques- 
tion is to direct attention to the conduct of the donor 
and the donee after the time when the gift is said to 
have been completed. If, after that time, the alleged 
donor continues to take the benefit of the subject of the 
gift whether it consists of reaping the harvest or the 
recoveiy of the rents or profits or actual occupation or 
of such other benefit, whatever it be, as can accrue to 
the ow'ner from the owneiship of the particular subject 
of gift, then the possession of the subject of the gift has 
not been transferred. If the donee is permitted directly 
or indirectly to leceive the benefit, then the possession is 
transferred. 2 I, A. 87 (P.C.) and 9 Lah. 567, Kel. on. 
(Tyabji, J.) EbraHIRI ALIBHAI v. BaI ASI. 58 
Bom. 264=149 I C. 226 = 6 R.B. 340 = 35 Bom.L.R. 
1148- A.LR. 1934 Bom. 21. 

Gift — Validity of — Transfer or delivery of pos- 
session — Necessity — Gift by father to sons to take effect 
in future — Donor retaining both legal and equitable 
interest in the proper ty — Effect of. See DEED — CON- 
STRUCTION. 13 Rang. 679 = 166 I.C. 1038. 

Guardianship. 

Gnat dtanship — Alienation by giiardtan — Af other 

— Binding nature. 

A Mahomedan mother has no power to alienate the 
property of her minor sons. In setting aside an invalid 
alienation by the mother of Mahomedan minors at the 
instance of those minors the Court has a discretion, 
having regard to the fact that out of the consideration 
the plaintiff’s deceased father’s debts binding on the 
estate were paid off, to grant a decree to the plaintiffs 
on condition of their lefunding the consideration of the 
void sale, 30 Cal. 539,^ Rel. on ; 7 l^ah. 35; 28 Bom. 
181; 49 Bom. 376, Foil. {Madhavait Natr , J .) Abdul 
Majid Sahjb v. Eamiza Bivi Sahiba. I.R. 1931 
Mad. 489 = 1311.0. 163 = 1931 M.W.N. 160 = 83 L. 
W. 312 = A I.R. 1931 Mad. 468. 

— — Guard lanshi p — Alienation by guardian — Mother 

— Binding nature, 

A Mahomedan mother has no power to alienate the 
immovable property of the son but at the same time 
it is not a transaction forbidden by law and void in 
that sense but rather one outside the poweis of the 
mother thougii it may be justified by cases of extreme 
necessity. 45 1.A. 73 (P.C.), Ref. {Madgavkar^ /.) 
Shiddlingava Sadeppa V , Rajava Tanesaheb. 
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l.B. 1931 Bom. 478=134 l.C. 366 = 33 Bom.L.B. 
603 = A.I.B. 1932 Bom. 23. 

— Guardianship — Appointment of guardian — Dts^ 

cretion of Court — Wishes of deceased father. 

It may be that cetris paribus the Coart would be 
disposed to appoint a guardian of the property of the 
minors from among the paternal relations when the con- 
test is between paternal and maternal relations; but there 
is no principle of Mahomedan Law that the Courts are 
bound so to do except in the case of certain persons 
who are entitled normally to be appointed guardians of 
the property of minors under that law. In appointing j 
a guardian the Court should take into consideiation the i 
wishes of the deceased father in this re‘5pect. Where the | 
contest is between a step-brother of the father of the ! 
minors and a brother of the father’s first wife and it j 
appears on the evidence that the father of the minors j 
would have preferred that the property should be j 
managed in their interests by the latter, the latter should ! 
be appointed guardian of the property of the minors, j 
{.Page, C.J. and Mosely\ /.) Mahomed SayeEI^ v. j 
ISMAIL Baklla. IB. 1931 Bang. 129 Cl) = 131 I. ’ 
C. 497 (1J = A.IB. 1931 Bang. 66. 

^ Guardianship — Custody of — Child under seven > 

years — Mother's right. 

Under Mahomedan Law of the Hanafi School, the ; 
mother is ordinarily entitled to the custody of the child j 
up to the age of seven years. A mother, in the absence i 
of any special disqualification, is undoubtedly the best j 
person to look after a child of tender age, and the mere j 
fact that she has been divorced <Ioes not constitute any | 
bar to giving her the custody of her child. {Mukcrji \ 
and King, JJf) IlAIDARI BeGAM v. JAWWAD ALI 
Shah. 1934 A.L.J. 399 = 150 l.C. 149 = 6 B. A. 1053 
= 3 A.W.B. 787 - A.I.B. 1934 All. 722 (2). 

•^Guardianship — De facto guardian — Mother — 

Scope of powers — Reference to arbitration — Validity of 
— Award acted on for long time — Binding nature of. 

Under the Muhammadan Law, the mother is not (in 
the absence of an appointment by the father or by the 
Court under the Guardian and Wards Act) the legal 
guardian of her minor children. When she is not so 
constituted the legal guardian, she has no power or ^ 
authority, in her capacity merely as the de facto guar | 
dian of the minors, to alienate or otherwise deal with I 
their property, and .she is equally incompetent to enter 1 
on their behalf into an agreement to refer to arbitration i 
any disputes relating to the division and distribution of I 
the property of their deceased fathei and an award 
made on such arbitration would not bind the minors. 
Even if the scheme of distribution of the property as 
promulgated in the award so made was acted upon for 
merely fourteen years, it is not binding on the minors 
even as a family arrangement. 45 Cal. 878 (P.C ) and 
47 Cal. 7l 3, Ref. {Sir Lancelot Sanderson}) MaHO- 
MED Ejaz Husain v. Mahomed Iftikhar Husain. 
59 lA. 92 = 36 C.W.N. 381=7 Luck. 1 = 1932 A.L. 
J. 199 = IB. 1932 P.O. 49 = 136 1,0. 97 = 9 O.W.N. 
180 = 34 BomL.B. 628 = 36 L.W. 435 = 33 P.L.B. 
403 = 66 C.L.J. 167=A.IB. 1932 P.C. 76 = 62 M.L. 
J. 410 (P.O.). 

[Appl. 9 O.W.N. 1100 (1103). Bel. 142 l.C. 189 
(190;.] 

--^Guardianship — De facto guardian — Poivcr of, to 
renew promissory note executed by minor's father. 

It is within the competence and authority of a Maho- 
medan mother, acting as the de facto guardian of her 
minor son, to renew a promissory note executed by the 
minor’s father, and the minor can be successfully sued 
upon such renewed promissory note. {Beasley, C.Jf) 
Venkatarayadu V. KHASIM SAHEB. 160 I.O. 268 


! MAHOMEDAN LAW— Joint family. 

= 8 B.M. 616 = 42 L.W. 697=1936 M.W.N. 943=A. 
I.B. 1936 Mad. 1041. 

Guardianship — Mahomedan father — Buddhist 

wife divorced— Child brought up in mother’i> religion 
for nine years — Mother to be guardian. See GUARDIAN 
AND Wards act (1890), S. 17. A.IB. 1933 Bang. 
201. 

Guardianship — Mother — Consent to bequest to 

heir — Minor sons, if hound. 

Under the Mahomedan Law' the mother is not as such 
the legal guardian of her minor children; consequently a 
consent by her to a bequest in favour of an heir is not 
binding on her minor sons , especially when the bequest 
IS detrimental to the minor’s interests. {Bisheshwar 
Nath and Smith, J Jf) BiBI KULSOOM v. MARIAM. 
14310.108 = LB. 1933 Oudh 159 = 9 O.W.N. 1100 
= A.I.B. 1933 Oudh 97. 

— -Guardianship — Right to — First cousin — Right to 

be guardian of property. 

The Mahomedan Law' does not recognise a first cousin 
to be a guardian of the property of a minor. {^Shadt 
l.al, C.J. and Coldstream, Jf) ANWAR HUSSaIN v. 

Ibrahim. IB. 1931 Lah. 984=134 10. 776 = 32 
P.L.B. 167= A.IB. 1931 Lah. 221. 

Guardianship — Right to — Afinor girl — Maternal 

grandmother — Priority over father. 

Under the Mahomedan Law, the mother is entitled to 
the custody of her female child until the latter attains 
puberty; and failing the mother the mother’s mother, 
how high-so ever, is entitled to be the guardian in pre- 
ference to the father. {Shankar a>iatayana Rao, /.') 

Nazir ahmed Meccai v. nasir Ahmed Meccai, 

i 12 Mys. L J. 541 = 39 Mys.H.C.R. 789. 

I ’•Guardianship — Right to — Minoi girl — Maternal 

I grandmother $ right. 

' The mere fact that the mother of the minor girl has 
I remarried against the wishes of her relatives and she 
j and her second husband stay in the same house as the 
I minor’s maternal grandmother, is not a sufficient cause 
I to depiive the preferential right of the maternal grand- 
I mother to the guardianship to that of the paternal 
grandmother. {Jat Lai, J.) MT. NUR BEGUM v. Mt, 
Begum. 149 IC. 972 (2) = 6 B.L. 769 (1) = A.IB. 
1934 Lah. 274 (1). 

Guardianship — Right to — Mother of minor girl 

— Second marriage as disqualification. 

Under the Mahomedan I.aw the second marriage of 
the mother of a minor girl to a person not related to the 
minor w'lthin prohibited degrees disqualifies that woman 
from the guardianship or custody of the child. {Abdul 
Qadir^ /.) MeHRAJ BeGAM v. YAR MaHOMED. I. 
B. 1932 Lah. 418 -- 138 LC. 148 = 33 P.L.B. 678 = A. 
IB. 1932 Lah. 493. 

Joint family. 

—Joint family — Analogy from Hindu Law — 

Rights of individual members. 

, The law does not recognize a Mahomedan joint 
I family as a legal entity, and has not provided rules 
' applicable to the family as such. The rights of its 
j individual members, both as regaids the original joint 
j property and its subsequent enlargements must be 
determined by an appeal to general law'. Jointness in 
mess, residence and property and acquisition by one 
member in his own name with joint funds will go a 
long way in attracting the application of those provi- 
sions of law' which entitle a person to a beneficial inter- 
est in the property acquired by another. In the gene- 
rality of cases in which Mahomedans belonging to the 
same family live in commensality, own property as ten- 
ants- in-common, carry on business jointly and make 
fresh acquisitions, their rights and those of their heirs 
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can be determined with reference to express or implied 
agreement, relation of piiiieipal and agent, partnership, 
constructive trust or the like. Where male members of 
a family live in union so as to have jnintness in mess, 
business and pi opeity, theie can be little difticulty in 
tracing their relations inter se to an implied agreement 
which clotlits each vtith a lepresentative capacity in 
refeience to his co-shaiers. Kach must be deemed to 
be acting nut only for himself but for all in his dealings 
with legard to joint property and business. Accordingly 
any acquisitions made by any one member should be 
considered to have been made by all through the one 
who actually made it. In such a case, as among part 
uers, each is the manager or agent of the others. The 
position is not so simple as regards the heirs whose 
rights are not recognized by any overt act of the surviv- 
ing male members. (^Putlan and NtamatuUah^ J 
SHUKkULLA V, Mt. Zuhra Hiki. 54 All. 916^-143 
I.C. 230-I.B. 1933 All. 207 = 1932 A. L.J. 1039= A. 
I.K. 1932 All. 612. 

Joint family— Application of law— Joint family 

business — Hindu iocial custom — Adoption by Maho- 
medan, 

Theie is nothing contrary to law in Mahomedan adult 
members of a family carrying on a family trade for the 
benefit of all the members of the family including the 
minors and the females, and the Courts will therefore 
uphold It and such legal consequence as in la\v follow 
from it, although the Court will not import into it all the 
legal consequences which would follow from such a family 
trade when it is conducted by a Hindu joint family or 
all the legal consequences of a lawful partnership The 
property of the ancestor will in such a case be held by 
the several members of the family in the shares to which 
they are entitled under Mahomedan Law. Practice in 
Madras Presidency of Mahomedans adoptir^g social 
ideas of Hindus referied to. (JVallace and Krishnan 
Pandalai, //.) MAH(hMEI) AbDUL RAHIM BAIG 

Saheb V, Mahomed Abdul Hakim Baig Sahkb 
64 Mad. 543-135 I.C. 357 = I.E. 1932 Mad, 101 = 
34 L.W. 220 = 1931 M.W.N. 335 = A.I.E. 1931 Mad. 
663 = 61 M.L.J. 139. 

Joint family — Business earned on by father 

— Sons — If become partners — Right by birth if acquired 
— Liability for fathet ’r tiansactiotn. 

Under the Mahomedan Law, if a Mahomedan carries 
on business as a firm, his sons do not become partners 
with him in the firm by birth. Mahomedan sons do 
not by birth acquiie any interest in the property of their 
father during his lifetime, and unless it is proved that 
the father and sons have entered into a contract of 
partnership, the partnership property remains exclusively 
that of the father. Nor can the sons be sued in respect 
of transactions enteied into by the father for which he 
alone is responsible. {Tyab/i^ Jf) TaRACHAND 
Ghanshamdas V. Mohideen Abdul Gafoor. 
168 I.C. 701(2) = 8 R.B. 137 = 37 BomL.R. 664 = 
A. IE. 1935 Bom 401. 

Joint family — Distinction from Hindu family — 

Acquisition in the name of particular person — Pre- 
sumption, 

The la>v does not recognize the existence of a joint 
Mahomedan family or tenancy-in-common so far as a 
Mahomedan family is concerned and the presumptions 
that hold good in the case of acquisitions in the names 
of individual members of a joint Hindu family have no 
application to acquisitions made in the names of indivi 
dual members of a Mahomedan family. Therefore the 
burden lies on the plaintiff to substantiate his allegations 
that certain acquisitions that are made in the name of 
particular persons are acquisitions for the benefit of per- 


MAHOMEDAN LAW— Legitimacy. 

sons other than those in whose name the acquisitions 
are made. {Iqbal Ahmad and Kisch^ J Jf) ABDUL 

Rashid v. Sirajuddin. 6 I.R. (All.) 109 = 146 
I.C. 461 = A.I.E. 1933 All. 206. 

Joint family — Manas^er'— Trade carried on by 

eldest son for benefit of the family — Fiduciary relation^ 
ship. 

A Mahomedan cloth-dealer died leaving tw'o major 
S(ms, a widow and some minor sons and daughters. The 
two major sons on the death of their father continued 
the cloth tiade as a family trade for the benefit of the 
family and made profits thereby. The widow and the 
minor sons filed a suit, for account of the profits and 
division of the same, against the major sons. I’he 
eldest son defended the suit. 

Hcld^ that the eldest son by his conduct after his 
fathePs death put himself in a fiduciary lelationship to 
the widow and the minors and it did not matter whether 
his position was called that of a trustee de son tort or 
executor de son toft and he held the assets not as co- 
owner but as a trustee. 

Held, further, that Ss. 23 (/) and tS8 of the Trust 
Act applied to the case and the eldest major son was 
bound to hold for the other members of the family any 
advantages he haa gained by availing himself of his 
fiduciary character and by utilising the share of tlie 
other members in the father’s assets for his own pecu- 
niary advantage. {IVallace and Krishnan Pandalai, 
jj,) Mahomed Abdul Rahim Baig Saheb v, 
Mahomed ABDUL Hakim Baig Saheb. 64 Mad. 
543 = 185 I.C. S57 = I.b. 1932 Mad. 101 = 84 L.W 
220 = 1931 M.W.N. 335 = A I.R. 1931 Mad. 663 = 61 
M.L.J. 139. 

— Joint family — Presumptions of Hindu Law — 

Applicability of — Properties standing in the name of 
managing member — Nature of — Onus. 

Where members of a Mahomedan family live in the 
commen&aht>, they do not form a joint family m the 
sense that expression is used with legard to Hindus and 
under the Mahomedan Law there is not as under the 
Hindu Law any presumption that acquisitions of the 
several members are macle for the benefit of the joint 
family But it is different wdien all the members of a 
Mahomedan family are not merely living together but 
possessed the properties in common and in jointness. If 
under those circumstances the properties stand in the 
name of the managing member, the onus is on him to 
show that the properties are not those of the joint 
family. {C.C. Ghose and Mitter, J /.) AMINADDIN 
MITNSHI V. Tajaddin. 59 Cal. 541 = IE. 1932 Cal. 
515=1381.0. 761 = A.I.R. 1932 Cal. 538. 

Legitimacy. 

See also MARRIAGE, infra, 

Lcgiti macy — Ai knuivledgment. 

Where a plea of legitimacy is raised on the ground 
that there was no valid marriage between the putative 
father and the mother it is incumbent on the person 
putting forth the plea of legitimacy to show that there 
was a valid marriage and that there w^as treatment 
amounting to valid acknowledgment. In order to prove 
the validity of the tnariiage the claimant may adduce 
evidence of continued cohabitation as man and wife 
between the putative father and the mother. {^Shadi 
LmI, C.J, and Coldstream, /.) FaTEH MaHOMED 
Khan v, Abdul Rahman Khan. 12 Lah. 396= 
IE. 1931 Lah. 974 = 134 I.C. 590 = 32 P.L.E. 68 = 
A.I.R. 1931 Lah. 223. 

Legitimacy — Evidence of marriageStatement 

of deceased person to prove legitimacy, 

A statement by a deceased person that there was a 
marriage between him and a certain w'oman is admissi- 
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ble in evidence for the purpose of proving th legiti macy 
of his childien under the provisions of S. 32, sub-S. (5) 
as a statement as to marriage. The doctrines of Maho- 
medan Law do not exclude evidence of this nature and 
the Evidence Act applies in such ca'^e. {^Mukherji^ A.C . 
J. and Be finely /.) ZamiN Aid v, Mt. AZIZUNNISSA. 
65 All. 139-I.R. 1933 All. 432- U4 I.C. 433= 
1933 A.L.J. 483- A.I.R. 1933 All. 329. 

Legitimacy — Presumption . 

The ordinary principles ot Mahomeclan Law aiein 
favour of a presumption of legitimacy. 56 I. A. 201, Ref. 
{Pazaand Smith, //.) SoGHRA HeGam v. NaJMUD 
DIN. 142 I.O. 883 -I.R. 1933 Oudh 138 -9 O.W.N. 
1043 -A.I.R. 1933 Oudh 73. 

■ ■ ■■ f,e ii macy —Proof of marn age — Pres umpti on. 

In order to raise the presumpiion as to legitimacy theie 
should b ' proof of marriage. For that there '^honld be 
some body of neighbours or some sort of public before 
habit and repute can be inter led. (^Afi/ne, J.C. and 
Rnpehami, A./.C,^ KaRAMALISHAH v , IIUSSAINALI- 
SHAH. 26 S.L.R. 111-I.R. 1933 Sind 19-140 
I.O. 724- A.I.R. 1932 Sind 137. 

Maintenance. 

Maintenance — Widow — Right to — Nature of. 

The right of a Muhammatlnn widow in possession of 
her husband’s property for dower debt is a personal right 
given to her by the Islamic Law' and does not by any 
means amount to an interest in the land. As the widow 
in possession has no interest in the assets of her husband 
arising from her claim to dower, there is nothing to 
prevent the assets being utilised for the satisfaction of 
the husbandVs debts, subject, of course, to the personal 
right of the widow to letain possession. The creditor 
of her husband though not entitled to disturb her poc- 
session, can nevertheless attach the house of which she 
may be in possession, and bring it to sale subject to the 
personal right of the widow. {Ntyogt^ A f.C.) KaLE- 
KHAN t/. Mt. Hooka. 27NL.R. 389 -I.R. 1932 
Nag. 31-136 I.C. 239-A,I.B. 1932 Nag. 18. 

'Mat ntenance — Wi fe — Right of — Agreement f or 

desertion on second marriage of husband — Validity. 

A Mahomedan wife is not entitleil to maintenance 
where she lias voluntarily left her husband. .She w'ill be 
disentitlen to it also when she makes an agreement of 
desertion on the second maniageof her husband, for 
such agreement is opposed to Mahomedan Law and also 
without consideration. (^Bhide^ /.) MahOMED ALI 
7J. Mt. Ghulam Fatima. 160 I.C. 365-8 E.L. 
632-A.IB. 1935 Lah. 902. 

Maintenance — Wife — Right of — Wife voluntari- 
ly deserting huihand . 

Where a Mahomedan wife deserts her husband of her 
own aC' ord, stays with her parents and does not per- 
form her marital duties, she i.s not entitled to mainten- 
ance, as under Mahomedan Law no wife can claim 
maintenance unless she is prepared to perform her 
marital duties and resides with him. (^Bhtde, J f) 

Mahomed ali v. Mt. Ghhlam Fatima. 160 I.C. 
365 = 8 B.L. 632- A I R. 1935 Lah. 902. 

Marriage. 

Marriage — Advancement — Wife, owner of 

building and site — Husband’s deposit in joint names of 
himself and wife — Building rebuilt w'ith money in 
deposit — Ownership of superstructure — Presumption. 
See Ben AMI, A.I R. 1935 All 856. 

—‘Marriage — An*e-nupiial agreement — Provision 
for maintenance in case of dissenuon or bad relationship 
— Enforceability. 

In Mahomedan Law marriage is a civil contract and 
any reasonable condition in an ante-nuptial agreement 
that the wife would be entitled to separate maintenance 
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in case of discussion or bad relationship is enforceable. 
In such a case the allegations by the husband that the 
wife was immoral, w hich how'ever are not supported by 
evidence, w'ould be AUlhcient to establish bad relation- 
ship and dissension Letween the parties. (Addison, /.) 
Mr. Hamidan V. Maiiomkd Umar. I.R. 1931 Lah. 
854-133 I.C. 886-32P.L.R. 702-A.I.R. 1932 Lah, 
65 (2). 

[B 33 P.L.R. 554 (S55).] 

Afa rriagi Aute-tf uptial agreement — P> ovistons 

for securing wife against ill treatment and di 7 >orce — 
Validity ot agreement. 

It is competent fo- the relations of a Mahomedan girl 
at the time of her marriage or for u Mahomedan woman 
herself to lake measures for her protection in the event 
of ill tre.itnient or even divorce on the part of the hus- 
band. Such an agreement is not void as bung against 
public policy. 43 All. 650, Ref. (Costello, /.) AHMAD 
Kasim Molla v. Khatun Bibi. 59 Cal. 833-141 
I.C. 689 = I.R. 1933 Cal. 165-A.LR. 1933 Cal. 27. 
Marriage — Concept of. 

Marriage in the view of Mahomedan Law is a pure 
contract, and no particular form is essential to the vali- 
dity of a Mahomedan mariiage. Certain formalities, 
such as the presence of witnesses, are imposed but the 
absence of tho<e formalities does not invalidate the 
marriage. (Beaumont, C,J ) Khambatta v . KHAM- 
BAITA. 149 I.C. 1232-6 RB. 417-36 Bom.L E. 
ll-A.I.R. 1934 Bom. 93. 

[See also 38 C.W.N. 747, Ed.] 

— ■ •ATat riagf' — Custom tn Berar by which Kazi has 
right to perform and recover dues, whether he is called 
or not — Validity, 

The custom in Berar by which the hereditary Kazi 
has the right to perform marriages and to prevent other 
persons officiating as Kazi at Mahomedan marriages in 
the locality is valid and any one who acts as Ka/i, con- 
traiy to the custom would be liable and the Watandar 
Kazi would be entitled to recover the fees paid to such 
person for officiating as Kazi, otherwise, his hereditary 
and exclusive rigid w'ould be of no avail. (Staples, A. 
/c,) ABDUL Nabi?/. Ryed Ajmat IIusskin. 166 
I.C. 90 = 7 R.N. 215- A.I R. 1935 Nag. 123. 

Marriage — Dissolution — Procedure — Sint and 

not application as the proper course. 

A Mahomedan wife cannot .apply for dissolution of 
marriage in a summary proceeding, the application bear- 
ing a Court-fee of 12 annas. The proper procedure is to 
file a suit for dissolution of inairiage in accordance with 
law. (Guha, /.) KaBIL Gazi v. MadARI Bibi. 6 I. 
R. (Cal.) 140 = 14510. 828 = 67CLJ. 106-A.I.R. 
1933 Cal. 630. 

Marriage — Dissolution of — Renunctation of reli- 
gion — Effect of. 

A Mahomedan marriage is immediately dissolved on 
one of the parties to that marriage i enouncing the faith 
of Islam. So where a Mahomedan married woman 
renounces her religion and i.s then taken away by other 
persons they cannot be guilty under S. 408 of the Penal 
Code. 33 All. 90, Appl. (Young, /.) KakaN RiNGH 
7L Emperor. 6 I.R. (All.) 42- 145 1 0. 156-34 Cr. 
L J. 869 = 1933 A.L J. 733 = 14 L.R. 201 (Or.)- 1933 
Cr C 739- A.I.R. 1933 All. 433. 

Marriage — Dissolution — Woman baptised to 

Christianity — Right of , 

A Mahomedan w'oman is entitled to the dissolution of 
her marriage on the ground that she has been converted 
to Chiistianity and so renounced Islam. After the renun- 
ciation has been proved, and the baptism is in itself formal 
assumption of the new faith, it is immaterial whether 
the motive for this renunciation was a genuine conversion 
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or a mere device to have the marriage dissolved. 
{^Beckett, y.) Mt. SjaRDAKAN v, ALLAH BaKSH. A. 

I. E. 1934 Lah. 976. 

Marri — Enti ctng of 7Vi fe — H usband's right 

of suit. 

A Mahomedan husband can maintain a suit for 
damages against a person enticing away his wife. 
{Tyabft, /.) ABDUr. Karim v Aminabai. 69 Bom. 
426 == 157 I.C. 694=8 E.B. 86 = 37 Bom.L.E. 398 = 
A.I.E. 1935 Bom. 308. 

Marriage — Evidence of — Presence of witnesses. 

Under the Ilanafi J.aw’ the presence of witnesses is, of 
course, an essential ingredient of a valid marriage. But 
there i& no such rule that although a large number of 
persons who are competent to act as witnesses to a mar 
riage are present, and are witnesses to the requisite ; 
content having been given, the ruai riage must not be 1 
deemed to be valid unless two of them, if males, and if 
not, rine male and two females amongst those w’ho are | 
present are specially asked to .ict as witnesses. {Ferrers., 

J. C. and Rupchand, A./.C.) MT. ShamUL v. DOST 
Mahomed Khan. 27 S.L.E, 101=1501.0.279 = 6 
E.S 262 = A.I.E. 1933 Sind 317. 

Marriage— Formalities — Kazts if necessary — j 

Nature of marriage — Cual contract. j 

According to Mahomedan I.aw, a Mahomedan can ! 
have his marriage performed without the Kazi. Strictly 
speaking, there is no priesthood under Mahomedan Law 
and the Kazi is only a civil officer appointed by the 
State to perform functions, which in other religions 
would be performed by a priest. Marriage, moreover, 
is really a civil contract, and no priest or Kazi is neces- 
sary for its performance. {Staplesy A.J.C.) ABDUL 
Nabi 7/. Syed AIM at HUS.SEIN. 156 I.C. 90 = 7 E. 
N. 215 = A.I.E 1936 Nag. 123. 

•Afar riage — Invalid marriage — Repudiation of — 

Effect. 

When an invalid marriage is renounced, it has* no 
legal effect on the status of the parties, though it may 
affect the legitimacy of any issue of the marriage, and 
also the right of the wife to payment of dower. {lUcketty 
J.) MT. Ruro V. Bauh Singh. 157 I.C. 779 = A.I. 
E. 1936 Lah. 23. 

Mar/ iage — Mewa Khori allowance. 

There is no difference between an allowance foi mezva 
khori and an allowance by way of kharch-t-pandan. It 
is a personal allowance to the wife customary among 
Mahomedan families of rank and high po''ition in .society, 
fixed either before or after the man iage. (S riiuivtava 
and Nanavufty, /J.) SiKANDAK ARA AMINA BeGAM 

7L Hasan Ara Beg am. 1936 O.W.N. 871= A.I.E. 
1936 Oudh 196. 

Marriac^e — Minor girl — Contract of marriage — 

Void or voidable — Ratification on attaining majority. 

Wheie a minor giil who has no relation who can act 
as hcM' guardian enteis into a marriage contract the 
marriage takes effect on her attaining the majority and 
ratifying the contract. Ratification inferred from actual 
cohabitation for five years. Distinction Ijctween void 
and voidable marriages 'stated. {Bhtde and Curri^.^ 
jy.) Munshi TL Mt. Alam Bibi. IE. 1931 Lah. 
750 = 133 I.C. 126 = 34 P.L.E. 214 = A.I.E 1932 Lah. 
280. 

’A far riage — .Muta — Parties continuing cohabit a 

it on after expiry of term — Presumption. 

When oni.e it is proved that the cohabitation be- 
tween the parties originatetl after a muta marriage, the 
proper inference would, in default of evidence to the 
contrary, be that the rniita continued after the expiry of 
the original term for which it was contracted, during the 
whole period of cohabitation and children born during 
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such period are therefore presumed to be legitimate. 
(Ningy C.J. and Nanavutty„ /.) .SaRW.AR ARA 

Begum v. Bahadur Ali Khan. 10 Luck. 677=153 

1.0. 803 = 7 E.O. 394 = 1936 O.W.N. 212 = A.I.E. 
1935 Oudh 162 

■ . — " —Marriage — Muta — Perm of extension by implica- 
\ tion. 

; The term of a muta marriage can be extended. Hence 
i where two persons have married under muta form for 
i a fixed period but they continue as husband and wife till 
I death of hu'^band, the inference is that the marriage has 
^ been extended from time to time till his death. {R.C. 

' Mitter, y) Hasanali MIRJA v. Nusharatali 
! Mirja. 157 I.C. 1091 = 62 O.L.J. 428 = A.I.E. 1935 
Cal. 672. 

■ •Marriage — Nature of — If a civil contract of 
sale — Do7Vtr^ tf consideration for sale. 

Marriage under the Mahomedan Law a civil con- 
tract and is like a contract of .sale. In it the wife is the 
property transfeired and the dower is the prii'e. {Mitter 
and MiNair, JJ.) SABURANNFSSA v. SaBDU SHEIKH, 

1521.0. 422 = 7 E.O. 274 = 38 O.W.N. 747=A.I.E. 
1934 Cal. 693. 

[See also 36 Bom.L.R. 11 = A.I.U. 1934 Bom. 93.] 

’^Marriage — Option of puberty —Exercise before 

District Judge. 

In order to make the lepucliation of marriage by a 
girl on reaching puberty effective she must make a 
declaration before the Kazi or Judge and get his order 
thereon. If the husband denies that there was any 
repudiation the onus is on her to establish it by evidence. 
The District Judge is the proper person to perform the 
functions of the Kazi in this connection, where a District 
Judge exercised those functions. 

Heldy that even assuming the Sub-Judge w’as the per- 
son entitled to exercise the powers the order passed by 
the District Judge would not be a material ii regularity 
justifying interference in revision, {Jack and Nag, JJ.) 
Mafizuddin Mondal z/. Rahima Bibi. 149 I.C. 
1028 (2) = 6 E C. 686 = 37 C.W.N. 1043 = 68 C.L.J. 
73 = A.LB. 1934 Cal. 104. 

Marriage — Option of puberty — Grounds for 

i repudiating marriage. 

A marriage contracted by the father of a minor girl 
Is voidable at her option and is in fact invalid if the 
same be to her detriment. Where the object of the 
! marriage is prostitution, the mai riage is foi the detri- 
; ment of the minor and must be set aside. {Jat Lai , /.) 

MT. Sakdar Begum v. Ghulam Mahomed. I.E. 

I 1931 Lah. 616(1) = 132 I.C. 4(1) = 31 P.LE. 948. 

i —^Marriage— Option of puberty hozv exercised — Re^ 

I marriage. 

j The option of puberty may be exercised by the girl 
either by her re- marriage with another person or by her 
pleadings in a suit by the husband for restitution of 
conjugal rights. {Bhtde, J.) MT. BHAWAN v. GaMAN. 
6 I.E. (Lah.) 206 = 146 I.C. 292 = 34 P.L.E. 283 = 
A.IE. 1934 Lah. 77. 

j Marriage — Option of puberty — If lost by con- 

1 summation by husband without 7Vife*s consent. 
i Under the Mahomedan Law a minor girl who has 
I been married has the option, on attaining puberty, of 
[ repudiating the marriage and the texts lay down that 
the option must be exercised by the wife immediately on 
attaining puberty and that she does it if she permits the 
marriage to be consummated. But if the wife arrives at 
puberty w’hile she is living with her husband, her option 
is not determined unless she assents explicitly or by 
implication to the marriage. Nor is mere consummation 
sufficient. There must be consummation with the wife’s 
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consent. {Tyabh.J.') ABDUL KaRIM z/. AMINABAI. ! 
59 Bom. 426 = 157 l.C. 694»8 B.B. 86 = 37 Bom. j 
L.B. 398 = A.I.B. 1935 Bom. 308. 

Marriage — Option of puberty — K ncnuledge — • 
Burden of proof. 

A girl is entitled to exercise her option of puberty ; 
with in a reasonable time from her knowledge of marri* i 
age or from her knowledge that she has the right to ; 
repudiate the marriage on attaining puberty. Where a 
girl aged 16 years and 8 months sued for a declaration 
that she was not married and it was not shown that she 
was aware of her right to exercise the option earlier. 

Held^ that she was entitled to exercise the option of 
puberty. (^Jai Lai, /.) Mt. MukhaN v. HaidaR. 
I.B. 1932 Lah. 351 = 137 1.0. 739 = 33 P.L B. 676= 

A. I.B. 1932 Lah. 449. 

•‘Marriage — Option of puberty — Repudiation, if 
need be express. 

The marriage of a minor girl can be ratified or 
repudiated by the minor at her option after she attains 
puberty. Under the Shiah Law at any rate the repudia- 
tion does not require a formal order of the Qazi or a 
Court of Justice. The mere refusal to allow consumma- 
tion and her remarriage with another person will be 
more than sufficient evidence of repudiation. 

Quaere. — If under the Sunni Law, repudiation can lie 
made out by the mere fact of re- marriage ? {Abdul 
Qadir. /.) GHULAM MaHOMED v. EMPEROR. LB. 

1933 Lah. 24=140 l.C. 617 = 34 Or.L.J. 77 = 33 P.L. 

B. 1032 = 1933 Or.O. 164 = A.I.R. 1933 Lah. 88. 

•^Marriage — Prohibition of --‘Subst sting marriage 
of the women with another — Bar to legitimate connec' 
tion with another — Legitimacy of children. 

A subsisting marriage between a woman and a man is 
a bar to any legitimate connexion between her and any 
other persons and sons born to her of that other person 
cannot be treated as the legitimate sons of that other. 
{Dalip Singh and Abdul Qadir, //.) NIAZ MahomeD 
7'. Yusaf Khan, 154 I.O. 733=7 B,L. 603= A.I.R. 

1934 Lah. 462. 

'-^Marriage — Proof — Cohabitation as man and 

wife. 

Under the Mahomedan Law marriage without any 
direct proof may be inferred from circumstances. But 
mere continued cohabitation without more would not i 
raise a presumption of marriage. It should be showm i 
that the cohabitation relied on was between a man and j 
wife and not as between a man and his kept mistress. ' 
Case held to fall under the latter class. {Shadi Lai, C.J. ' 
and Coldstream, J.) FaTEH MAHOMED KhaN v, , 
ABDUL .Rahman Khan. 12 Lah. 396 = I.R. 1931 ; 
Lah. 974 = 134 l.C. 690 = 32 P.L.R. 68 = A.I.R. 1931 
Lah. 223. 

■ '^Marriage — Proof — Presumption from long co- 
habit ati on — Rebuttal . 

The presumption as to marriage arising from long 
cohabitation can be rebutted by proof that the connec- 
tion was illicit in origin or that the marriage was not 
legally permissible. {Coldstream and Johnstone, //.) 
Fazal Din &. Aziz. I.R. 1931 Lah. 993 = 134 1.C. 
786 = 32 P.L.R. 647. 

" ^•Marriage — Property of husband — Presumption 
— Cash and household furniture. 

In a Mahomedan family there is a presumption that 
cash and household furniture belong to the husband. 
{Das and Dunkley. JJ.') Ma KhaTUN v. Ma BI BI. 
149 1.0. 654 = 6 R.R. 304= A.I.B. 1933 Rang. 393. 

■ •^Marriage — Repudiation of by minor girl On 
attaining majority — Evidence. 

Q. D.— II— 115 
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A repudiation by the minor on attaining majority is 
not akin to oral repudiation before^ witnesses. Where the 
girl on attaining puberty marries, one man other than 
the man whom she married when he was a minor, 

Held, that there was a valid repudiation of marriage. 
{Young, J.) SHAFI ULLAH v. EMPKROR. 160 I.O. 
139 = 1934 A.L.J. 387=6 B.A. 1033 = 35 Cr.L.J. 
1063<=SA.W.B. 698 = 193f Or.O. 766=A.I.B. 1934 
All. 689. 

■ — Marriage — Restitution of conjugal rights — 

; Cruelty of husband as defence. 

In a suit for restitution of conjugal rights by the hus- 
band, both the lower ^^*\ohad found that the husband 
had treated the wife criSft^ ^ough they did not say in 
their judgment that it would be unsafe for the wife to go 
back to the husband because of cruelty on his part. 
Further it was found that several suits, civil and crimi- 
. nal, w^ere instituted by the parties against each other. 

Held, though cruelty was not made the ground of the 
lower Court's order, the wife should not be ordered to 
return to the husband as the wife’s health and safety 
. would be endangered by doing so. {Ba U, /.) GUNU 
Meah V. Begumah Bibi. 148 l.C. 309 = 6 R.B. 220 
=A.I.B. 1933 Rang. 322. 

Marriage — Restitution of conjugal rights — Suit 

, by husband — Burden of proof . 

The Mahomedan Law’ gives unfettered powers of 
divorce to the husband who is enjoined by the Quran “to 
retain his wife with kindness or separate her with kind- 
ness.’' The law does not in consequence favour suits of 
a matrimonial nature at the instance of the husband. 
He IS dominant in matrimonial matters. In such cases 
the Court leans in favour of the wife; and all the neces- 
sary facts must be proved by the husband to the satis- 
faction of the Court. {Tyabji, /.) ABDUL KaRIM v. 
AMINABAI. 59 Bom. 426 = 157 I.O. 694 = 8 B.B. 68 
= 37 Bom.L.R. 398=A.I.B 1935 Bom. 308. 

'■ '^Marriage-^Validity — Hanafi sect — Marriage 

with divorced woman during iddat — If void — Children 
of such marriage — Rights of inheritance. 

A marriage contracted with a divorced woman within 
the period of iddat is only a fasid or invalid marriage 
and not void ab initio, according to the Hanafi School 
of Mahomedan Law’. The children of such marriage 
are therefore legitimate and entitled to inherit to their 
fathei. {Addison and Din Mafiommed, JJ.) MAHO- 
MED Hayat e/. Muhammad Nawaz. 17 Lah. 48= 
1561.0.40 = 7 E.L. 844 = 38 P.L.B. 238=A.I.B. 
1935 Lah. 622. 

Marriage — Validity — Irregular marria ge — 

Absence of formal dissolution — Effect. 

An irregular marriage does not acquire validity in the 
; absence of a formal dissolution and can be repudiated 
by the parties at any time either before or after consum- 
mation. {Beckett, Jf) Mt. RURO BAGH Singh. 
167 1.0. 779= A.I.B 1936 Lah. 23. 

^•Marriage — Validity — Mahomedan husband and 

\ Christian wife — Subequent conversion of wife as Maho- 
\ medan — Divorce by talak* 

An Indian Sunni Mahomedan married a Christian 
lady of Scotland, in Edinburgh General Registry Office 
i in 1904. In 1912, the lady liecame a Mahomedan and 
i remained so till 1923; and from 1914, the parties were 
' residing in Secunderabad Cantonment. In 1922, the 
husband pronounced a talak against the wife according 
to the Mahomedan Law ; and in 1923, the wife obtain- 
ed a declaration from the District Court at Secundera- 
bad that she was no longer the wife of the husband. 
Subsequently she married the respondent under the 
Special Marriage Act. 
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Held, that the prior marriage between the parties 
was validly dissolved by talak before the marriage with 
the respondent took place. (^Blackwell and Broomfield^ 
//.) KHAMBATA V. KHambata. 59 Born. 278=*' 
164 I.O. 1075 - 7 R.B. 387 =* 36 Bom.L.B. 1021 = A. 
I.B. 1935 Bom. 6. 

Marriage — Validity — Marriage during iddat* 

There may be some doubt on the point whether a 
marriage celebrated during the period of iddat should 
be regarded as merely irregular or altogether void 
although the practice in the Punjab has been to treat 
such marriages as entirely devoid of any legal effect, 
so far as the parties themselves are concerned. {Beckett, 
/.) Mt. ruro V, Bhag Singh. 167 I.O. 

I.B. 1936 Lah. 23. 

- — "-“Marriage — Validity — Marriage during woman*s 
iddat /)ut consummation after. 

The marriage between the parties if performed during | 
the iddat period of the woman is invalid. The mere 
fact that the marriage is consummated after the expiry 
of the iddat period is not sufficient to validate the mar- 
riage and does not entitle the husband to a decree for 
restitution of conjugal rights. (^Bhide, J.) MT. Bakh ' 
BlBi c/. QAlM DIN. 154 I.O. 677=* 7. R.L. 697 = A. 
I.B. 1934 Lah. 907 (1). 

Marriage — Validity — Marriage with “ chacki'\ 

A marriage of a Mahomedan with his “ chachi ** does 
not invalidate the maraiage on the ground of being 
within prohibited degrees of consanguinity. (^Beckett, 
/.) Mt. Ruro v. Bagh Singh. 167 I.O. 779= A. 
I.B 1936 Lah. 23. 

•~—^Marriage>^Validtty of parties not of the same 
brathri. 

Among Mahomedans there is no legal bar to the mar- 
riage of a woman who though not of the same brathri 
is a Mahomedan. {Mukerii, A.C.J, and Bennet, /.) 
ZaMIN ALI Mt. AZIZUNNISSA. 66 All. 139 = 1. 
R. 1933 All. 432 = 144 I C. 433 = 1933 A.L.J. 483= 
A.I.E. 1933 All. 329. 

Partition. 

-Partition-’ Deed leaving certain properties un- 
divided — Disposition of such properties — Creation of 
estate of inheritance with limitations to heirs — Vali- 
dity, 

Where property is given for an estate of inheritance 
to a person or persons accompanied by a limitation to 
heirs in a line not sanctioned by the law, the disposition 
in favour of the person.s named will stand and the in- 
valid limitation of heirs will drop out. Where on a 
partition among persons who were Mahornedans govern- 
ed by Mahomedan Law certain properties were left un- 
divided and allotted to the seven women mentioned 
therein as Slhreesothu (women's property) to be taken 
by them and their female descendants existing or to be ] 
born thereafter and it was also provided that the pro- ' 
perties were to be held in possession and managed by ’ 
ceitain males in the order of seniority. • 

there was nothing illegal whatever except the 
limitation that the property is to descend to those 
(female children) that may be born hereafter and the 
description of the property as belonging to the Sthree- ; 
sothu tarwad. The rest of the disposition which allots 
the^ property to the seven females named as veil as 
their children then existing was perfectly valid because | 
there was nothrng to prevent the allotment of property ' 
at a partition to members of the family male or female I 
then alive and to their children male or female alive. | 
It IS only where it is attempted to create a new line of i 
succession or to constitute a new group of persons called I 
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1 a family or tarwad not known to the personal law of the 
I parties that the latter attempt is rendered futile. 

! Held, further, that as the partition deed was entered 
I into by all the persons who were entitled to the proper- 
I ties now in question iN provisions were binding on them 
I and their successors. {Pandalai, y.) KOMBI AVULLA 
; z/. Koitayi Matha. 161 I.O. 189 = 8 B M. 787 = 
1934 M.W.N. 874 =41 L.W. 635= A.I R. 1936 Mad. 
199 = 68 M.L.J. 289. 

Partition — Partial partition — Suit for — Main- 

tainahiUty — Death of one defendant — Effect of , 

! suit filed by some of the heirs of a deceased Maho- 
medan against the other heirs for partition of a part of 
the property left by the deceased is not incompetent. 
Hence if one of the defendant heirs dies and his legal 
representaMve is not brought on record, the suit 
abates only as against such defendant but not as a whole 
as it isopen to the plaintiff to sue for partition exclud- 
ing his share even cluiing his lifetime. A.I.R. 1922' 
Sind 41 (F.B.), Kel. on. {Kupchand, J.C. and Mehta,. 
A./.c.) momanshah Budhal Shah v Rajalmal. 
147 10. 311 = 6 R.S. 161 = A.I.R. 1933 Sind 384. 

"^Partition — Partition of estate in fact — Same not 
lit accordance with law — Binding nature on parties 
and representatives. 

Where on the death of a Mahomedan his sons parti- 
j tioned the ancestral property to the exclusion of 
daughters and each of them effected mortgages of the 
property so partitioned, held, that the partition though 
not according to law was binding on the parties and 
their representatives. {Mttier, J.) SHEIKH SlRAjUD- 
DIN Z'- JOHUR Jan Bewa. I.B. 1931 Cal. 828 = 134 
I.C. 888 = 63 C.L.J. 222. 

Paitiiion — Suit foi among co-sharers of Maho- 
medan family— Limitation — Starting point— Demand 
and refusal — Period of accountability. See IJMITATION 
act, art. 120— co-owners. A.I.R. 1933 Mad. 
200. 

Pre-emption. 

Pre-emption — Applicability — Custom — Entry in^ 

wajib ul-arz as to usage and shastras — Meaning of. 

The right of pre-emption is one recognised by the 
' Mahomedan Law and was originally limited to that 
I law. Later on it was adopted by the Hindus and be- 
; came modified in different places by local usage. In 
I towns, however, the right recognised by the Mahomedan 
Law has not been modified by local custom. In the 
! absence of any evidence of custom different from, or not 
I CO extensive with Mahomedan Law, that law must be 
; applied. Where a wajib* ul-arz contains an entry as to 
the right of pre emption according to the usage of the 
I country and the shastras, it is definite and clear to form 
proof of a custom of pre-emption, and the Mahomedan 
Law must be held to apply, because the custom of pre- 
emption i.s the custom as understood by the Mahomedan 
Law. {HendalhJ) JAGANNATH v. INDERPAL SlNGH. 
163I.C. 172 = 7 R.A. 468 = 4 A. W.B. 1229 = 1936 A. 
L.J. 108 = A.I.E. 1936 All. 236. 

Pre-emption — Applicability — Hindus of Sylhet 

district. 

The Mahomedan Law of pre emption prevails in the 
district of Sylhet as a customary law even among. 
Hindus, and must be judicially recognised as such. 
{Suhrawardy and Costello, //.) GiREESHCHANDRA 

Bhattacharjya V, Rabeendranath Das. 61 Cal. 
694=166 1.0. 612=7 B.O. 716= A.I.B. 1986 Cal. 17. 

Pre-emption — Buyer as one of several pre-emp- 

tors — Procedure, 
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Even when the buyer is himself a pre-emptor, that is, 
a person who would have the right of pre emption 
against an outsider, other persons having a similar right 
of pre-emption are entitled to claim pre-emption against 
the buyer; and, in such a case, the right of the claim- 
ants to pre-emption should be determined in the same 
way in which they would have been determined, had the 
buyer acquired the property by enforcing his right of the 
pre-emption against a stranger, in the absence of the 
other pre-emptors and the absentee pre-emptors appeared 
subsequently and claimed pre emption. And wheie both 
the vendee and the pre-emptor are in the category of 
pre-emptors the result is not the dismissal of the suit, 
but the property must be shared by the two claimants. 
(^Fazl Alt and Rowland, //.) RAMAUTAR SiNGH v. 
Brij Kishore Prasad Singh. 149 I.C. 931 (2)^ 

6 E P. 673 - A.I.E. 1933 Pat. 663. 

Pre-emption — Collusive sale — Pre^emptor's right 

if prejudiced. 

No doubt a vendee may defeat pre-emptor*s right by 
any legitimate means; but where the vendor and the 
vendee collude to disguise a transaction in order to 
deceive the pre-emptor in that the vendor first sells his 
kotha only and a week later his whole house to vendee, 
the apparent two transactions amounting merely to give 
the vendee a superior right of pre-emption as against the 
pre-emptor, the two transactions are to be treated as 
part of one and the same transaction and as such 
subject to pre-emptor's right of pre-emption as though' 
the property was sold by one sale deed. 100 P. R. 1895, 
Ref. {Bhide and Tapp, JJ.) LABH SiNGH v. TaJ DIN. 
12Lah.678«136 1.O. 36=I.R. 1932 Lab. 20 = 32 
P.L.R. 801 = A.I.R, 1931 Lab. 436. 

- ' p re-'emption — CondtUonal exchange. 

Under the Mahomedan I.aw so far as the rights of 
pre-emption to sales and exchanges are treated on the 
same footing. Even a conditional exchange with a 
reservation entitling either party to take back the pro- 
perty would not give rise to a right of pre-emption, j 
Haniilton‘'s Headaya, Chap. XXXVIII, p. 559, Rel. on. j 
ISulatman and Banerjt, //.) MaHOMED YUNIS i 
Khan z/. Mahomed Saleh Khan 63 All. 169 = 
I.R. 1931 All. 263 = 130 I.C. 295 = 1930 A.L.J. 1478 
= A.I.R. 1931 All. 106. 

pre-emption — Right to — Talab — Delay in 

maki ng — Effect . 

In a suit for pre-emption under the Mahomedan Law, 
if the element of promptness in making the demand is 
found against the plaintiff, his suit must be dismissed. 
\Mukerji and Mitter, JJ.') NARESH CHANDRA DUTT 

V. Girish Chandra Das. 62 Cal. 979 = 1601.0. 
730 = 8 R.C. 461 = 61 C.L.J. 360=A.I.R. 1936 Cal. 
17. 

—pre-emption— Second demand — Mode of invoking 
witnesses. 

In a case of pre-emption it is not absolutely necessary 
for the pre-emptor to use words like “be you witness to 
this,” addressed to the witnesses at the time of the second 
demand. But it must be fully established that there 
were at least two witnesses present on the occasion who 
heard the demand and can bear witness to the fact 
when it is denied by the vendee. {Sulaiman and King, 
JJ.) iMAMUDDiN V. Mahomed Raisul Islam 
Hashmi. 62 All. 1006 =I.R. 1931 All. 624=133 
1.0. 304=1931 A.L.J. 32= A.I.R. 1931 All. 736. 

Release. 

spes succession is — Validity. 

The release by a Mahomedan of a spes successionis 
is not valid. Tavabally v. Bibi Eat- 

MA. I.R. 1932 Sind 17 = 136 1.0. 267 - A.I.R. 1932 
Sind 67. 


MAHOMEDAN LAW— Succession. 

Schools of law. 

■ 1.1 I Schools of law — Presumptions. 

As the great majority of the Mussalmans in India 
follow the Hanafi school of Sunni Law, the Courts pre- 
sume that Muslims in India follow the Hanafi law 
unless the contrary is alleged and proved. Similarly the 
presumption is that if the parties are Shiahs, they are 
governed by the Shiah law. The great majority of 
Shiahs, in their turn being Ithna Asharis their exposi- 
tion of the law is enforced, unless the parties show that 
their particular rule is different. (JTyabji, J.) Akbar- 
ALLY z/. Mahomedally. 57 Bom. 661 = LR. 1932 
Bom. 434=138 I.O. 810 = 34 Bom.L.R. 666=A.I.R. 

1932 Bom. 356. 

- 'Schools of law — Shiah and Sunni — Points of 
difference. 

Whereas there is a very definite distinction between 
the two rival sects, the Shiah and the Sunni, in practice 
the differences have with the time ceased to be quite as 
marked as they were originally. The main distinction 
is that whereas the Sunnis accept all those who actually 
held the office of Caliphs after the decease of the Holy 
Prophet, the Shiahs look upon the first three Caliphs, 
merely, Abu Bakr, Umar and Usman, as usurpers and 
on all occasions repudiate them and if he is ultra- 
orthodox or fanatical, he even indulges in abuse of their 
memory. The Shiahs also repudiate and Abdul Qadir 
of Baghdad who is accepted by the Sunnis as a great 
saint. But there is no such thing as a Sunni or a Shiah 
mosque ; all mosques are open to the members of all 
sects of the Mahomedan religion. (^Harrison and 
Addison, JJ.) iQBAL BEGAM v. SyeD BeGAM. I.R. 

1933 Lab. 38 = 1401.0.829 = 34 P.L.R. 24 = A.I.R. 
1933 Lab. 80. 

Succession. 

—Succession — Co-heirs. See MAHOMEDAN LAW 
—CO-HEIRS. , 

Succession— Custom of primogeniture regarding 

ancestral estate — Applicability of custom to personal 
acquisitions — Presumption — Evidence in rebuttal of. 

In the case of a Mahomedan family, if a custom of 
primogeniture governs the succession to the ancestral 
estate, the presumption is that it attaches also to the 
personal acquisitions of the last owner left by him on his 
death, and it is for the person who asserts that these 
properties follow a line of devolution different from that 
of the taluka to establish it. But the presumption is 
sufficiently rebutted if it is showm that in at least two 
cases of succession in the family non-talukdari property 
i has been divided according to Mahomedan law, there 
being no trace of any claim in either case that it was 
not so divisible by reason of a family custom, and that 
the alleged family custom is of comparatively recent 
origin. 55 1. A. 303, Ref. (^Sir George Lowndes.) 
Mahomed Sadiq ali Khan z/.Fakr Jahan Begam. 
59 1. A. 1=136 I.O. 386 = LR. 1932 PC. 81 = 6 Luck. 
666=1932 A.L.J. 663 = 36 O.W.N. 137 = 36LW. 
118=8 O.W.N. 1378= 62 O.L.J. 322=AI.R. 1932 
P.0. 13 = 62 M.L.J. 820 (P.O.). 

Succession— Debts of deceased — Alienation for 

discharging — Apportionment of liability. 

A voluntary alienation by the heirs of a deceased 
Mahomedan in possession of the estate for the purpose 
of paying debts of the deceased for which no decree has 
been passed is not binding upon the heirs who have not 
joined in making the alienation. But where they sue 
for a declaration that the alienation does not bind them 
and it is proved that the alienation was made to pay off 
the debts due by the deceased, they ought to be put on 
terms as a matter of equity and required to pay their 
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proportionate share of the debt before they are granted 
the declaration sought for. 12 O. C. 146, Foil. 

C.J^and y.) AMIR JAHAN BeGAM 

z/. Kadim Husain Khan. 1.B. 1931 Oudh 236 » 
132 1.O. 76 - 14 O.L. J. 314 = 8 O. W.N. 237 = A.I.E. 
1931 Oudh 253. 

— ^Succession — Debts of deceased — Liability of \ 

co-heirs — Share of property taken as basts, i 

The heirs of a deceased Mahomedan dividing his ' 
estate among themselves are liable only for a share of ; 
‘^uch debt proportionate to the estate taken by them. | 
Where in a suit on a bond executed by the deceased the < 
plaintiff originally Impleaded the widow, father and | 
daughter of the deceased as being his legal representa- j 
tives holding the property but he subsequently gave up | 
the daughter as a party defendant. j 

Held^ that a decree could be passed in favour of the 
plaintiff as against the remaining defendants only in 
proportion to the share taken by them. 

Held, further, that the rule as to proportionate liabi- 
lity laid down by the Mahomedan Law wa^? in no way 
modified by the definition of “legal representative** in 
S. 2 C. P. Code. {^fCing and Thom, /J.) RAM 
Charan Lal Hanifa Khatun. 64A11. 796«I. 
B. 1932 All. 496-138 I.O. 746-1932 A.L J. 727- A. 
LB. 1932 All. 691. 


ed person and must be disbursed before payment of 
I debts or legacies. After such expenses have been paid 
' the debts must be discharged and then any valid 
bequests made by him. It is only after these legal duties 
have been discharged that the inheritance becomes divi- 
sible among the heirs. {Raza and Smith, JJ.) ABDUL 

Bari Khan o . nasir Ahmad Khan. 150 I.O. 330 
-6B.O. 636-10 O.W.N. 201-A.I.B. 1933 Oudh 
142. 

' - " Succession — Doctrine of representation. 

The docti ine of representation applies only amongst 
those in the same degree of proximity. {Milne, J, C,) 
Tayabally Bibi Fatma. I.B. 1932 Sind 17— 
136 1.0. 257= A.I.B. 1932 Sind 67. 

■ ' • ’•'Successi on — Mi sst ng person — Rt ghts of — Evi d ence 

Act, S, 108. 

The presumption of Mahomedan Law that as regards 
property coming to a missing person by inheritance he 
must be deemed to have died at the dale of his dis- 
appearance is not a rule of substantive law but only a 
rule of evidence and as such must be taken to have been 
superseded by the provisions of the Evidence Act. 7 
All. 297 and 43 All. 673, Rel. on. {Srivastava, /.) 
AzizuL Hasan v, Mahomed Faruo. 9 Luck. 401 
I =6R.O 327=1471.0. 973 = 10 O.W.N. 1264 = A-I. 
B. 1934 Oudh 41. 


-'-Successton — Debts of deceased-— Liability of heirs \ 

— Suit dismissed against some — Liability of others. 

A creditor sued the heirs of a deceased Mahomedan 
to recover certain moneys payable by him. All the heirs 
were impleaded, but two of them were minors and as 
they were not properly represented, the suit was dismis- 
sed as against them. 

Held, that a decree could be passed against the other 
only for the share of the debt to which they viere liable 
and not for the entire claim. Case-law discussed. 
{Mukerjt and Guka, //.) ABBAS NaSKAR v, CHAIR- 
MAN, DISTRICT Board, 24ParganaS.' 69 Gal. 691 
- 141 1.C, 871 = I.B. 1933 Cal. 195 = 36 O.W.N. 78 = 
A.I.B. 1933 Cal. 81. 

•"• S uccession — Debts of deceased — Sale for dis- 
charge — Avoidance — Re- payment of debt due to pur- 
chaser, 1 

A Court has got the discretion to direct that an heir 
who is not bound by a sale made for the payment of the 
debts of the deceased, shall pay to the purchaser a 
proportionate share of the debts, before he can recover 
possession of the property. {Shadi Lai, C, /. and 
Coldstream, J.) ANWAR HUSSAIN v, IBRAHIM- I.B. 
1931 Lah. 984 = 134 I.C. 776-32 P.L.B. 167-A.I.B. 
1931 Lah. 221. 

"Succession — Debts of deceased— Sale of property 

by heirs — Validity, 

The estate of a Mahomedan is liable for the payments 
of his debts and the heirs are entitled to sell the estate 
for the payment of the debts of the deceased. But the 
sale in order to be binding on the heirs must be made 
by them or by .some persons having the legal authority 
to dispose of the property on their behalf. A sale of the 
property of the deceased judgment-debtor after his 
death by some of his heirs without the intervention of 
the Court cannot be deemed to be a sale in execution of ■ 
the decree and cannot be binding on the minor heirs. ' 
{Shadi Lai , C . J , and Coldstream J f) ANWAR HUS- 'i 
SAIN V. Ibrahim. 32 P.LB. 167 -I.B. 1931 Lah. I 
984 = 134 1.0. 776-A.I.B 1931 Lah. 221. 1 

Succession — Distribution— Death-bed and funeral 

expenses before debts and legacies. 

Under the Mahomedan Law death-bed and funeral 
expenses form the first charge on the estate of a deceas- 


Succession — Mullanki lands — Female heir — 

Right of — Religious office — Capacity to hold. See LAND 
Tenure— Mullanki Land. 37 Bom.L.B. 267 -A. 
I.B. 1935 Bom. 245. 

——Succession — Representation of the estate — Position 
of heirs. 

Under the Mahomedan law, property never remains 
in a state of abeyance, but on the death of the proprietor 
it passes at once to the various heirs in their proper 
shares, and no heir has anything to do with the share of 
the other heir or heirs, {Agha Haidar, /,) DHANPAL 
Singh 27. MT. Fahiman, 7 B.L. 477-153 I.C. 870 
= A.I.B. 1935 Lah. 203. 

— Succession — Right to — Distant kindred — Full 

brother's daughter's children. 

According to Mahomedan Law full brother’s daugh- 
ter's children aie among distant kindred. {Abdul Qua- 
dtr, /.) Mehra V. Fazla. I.B. 1932 Lah. 654 (2). 

• S uccession — Right to — Full and half blood — 

Preferential right — Custom ^^/’stribant — Effect, 

In the absence of any express custorp to that effect 
whole blood cannot be said to be preferred to half-blood 
merely because of the custom of 'stribant'. An uncle of 
half-blood therefore succeeds in preference to a cousin 
of full blood. {Raza, J,) KarMAT ALI v. SaaDAT 
ALL 8 Luck. 228 = IB. 1933 Oudh 31 = 141 I.O. 27 
= 9 O.W.N. 1104-A.I.B. 1933 Oudh 4 (F.B.). 

Succession — Right to — Son predeceasing father — 

Right of grandchildren"- Preference to uncles and 
aunts. 

If any of the children of a man die before the open- 
ing of the succession to his estate leaving children 
behind, the grandchildren are entirely excluded from the 
inheritance by their uncles and their aunts. {Raza and 
Smith, //.) ABDUL BaRI KhaN v, NASIR AHMAD 
khan. 150 1 0. 330 - 6 B.O. 636 = 10 O.W.N. 201 
==A.I.B. 1983 Oudh 142. 

••'^Succession — Shtas — Doctrine of return — Child- 
less widow — Right of, in the absince of other heirs. 

Under the Mahomedan Law of Inheritance applicable 
to Shias, a childless widow of the deceased is, in the 
absence of all other heirs, entitled to not only a one- 
fourth share in her husband’s property, but also gets the 
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remainder of his property by the doctrine of “return.** ! 
{Nanavutty and Zta-ul-Hasan, JJ.) ABDUL HAMID 1 
Khan v. Peare Mirza. 10 Luck. 550 «7 B O. 341 1 
= 163 I.0. 379=1935 O.W.N. 48-A.I.B. 1936 Oudb j 
78. 1 

— ■■ Successton — Wid(yw — Competition bettveen brother '■ 
and grandson — Custom, 

The Mahomedan Law makes a substantia! distinction ' 
between the rights of a son and a grandson and although 
there may be a custom that a widow does not succeed ! 
in the presence of a son it is entirely insufficient to | 
show that a widow does not succeed to a share in the ! 
presence of a grandson on her husband’s brother. (No | 
local custom by which male relations of the husband, i 
such as brothers and grandsons, exclude a widow held 

proved.) A.I R. 1933 Nag. l6 and 45 C. 450 (P.C.). 
Ref. {Macnair, J, C.) ABDUL HAKIM KHAN z/. 
ABDUL Majid Khan. 29 S.L.R. 168=142 I.O. 27 
= I.R. 1933 Nag. 87«A.I.R. 1933 Nag. 118. 

. - Succession — IVidoiv — Share of. 

The widow of the deceased, under the Mahomedan 
law, is entitled to i the share in her husband’s property. 
i^Agha Haidar, J,) DHANPAL SiNGH z/. MT. FaHI 

man. 7B.L. 477=1631.0. 870 = A.I.R. 1936 Lah. 
203. 

Sitc^'cssion — Widow* s share — Daughter excluded 
from tnhcrtiance by statute — Effect — Bombay Wat an 
Act, S, 2. 

The ordinary lule of inheritance that the widow takes 
one-fourth if there are no children, but one-eighth if 
there is a chila or children is intended for the benefit of i 
the children and not a residuary other than the son and i 
daughter. So where by virtue of S. 2 of the Bombay ; 
Watan Act, the daughter is postponed to the paternal 
uncle and practically excluded from inheritance, the 
widow’s share of one-fourth in the property of her hus- 
band is not diminished to one eighth by reason of her 
having a daughter. {Patkar and Broomfield ^ JJ.) 
AMINABI V. Abasaheb. 65 Boiu. 401=I.R. 1931 
Bom. 316 = 131 1.C. 892 = 33 Bom.L.R. 469 = A.IR. 
1931 Bom. 266. 

Texts. 

’ ' '•‘Texts — Commentators — Opini on of. 

The opinion of Abu Yusuf and Muhammad where 
they agree are generally preferred to the opinion of Abu 
Hanifaif they differ from him. {Tyabjt, J.) Ebrahim 
ALI BhaIz/. Bai ASI. 58 Bom. 264 = 149 I.C. 226 = 6 
R.B. 340 = 35 Bom.L.B. 1148=A.I.B. 1934 Bom. 
21. 

Texts — Conflict of opinion — Proper course to be 

followed by Court. 

Where there is a difference of opinion among the 
jurists regarding a certain point, the proper course 
undoubtedly is to abide by the opinions which have 
been adhered to in the commentaries which are of 
recognized authority in India and not to decide the 
point on any general rule of interpretation based on the 
majority of votes of the ancient jurists. But where the 
learned commentators content themselves with a mere 
statement of the conflict of opinion without expressing 
any definite opinion of their own in favour of one or 
the other view and without saying anything about the 
consensus of opinion or the fatwa being in accordance 
with a particular view, they imply the conflict of opinion 
was still continuing and that no unanimity or general 
concurrence had till then been obtained. This would 
have effect of leaving the question open. The Qazt 
would then be free to choose whichever of the two 
opinions appears to him to be the sounder and better 
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adapted to the conditions and the needs of the times. 
{JSulaiman, C.J, and Thom^ J.) Mt ANIS BeGAM tf, 
Malik Mahomed Istafa Wali Khan, 65 All. 
743=1481.0. 26 = 6R.A. 664 = 1938 A.L.J. 1079 = 
A.I.R. 1933 All. 634. 

Trust. 

See also WaKF—TrUST. 

Trust — Gift to minor daughters and sonsdn-Jaw 

— T ransfer of posse^iion — Necessity, 

A gift by a Mahomedan by way of trust in favour of 
his minor daughters and sons-in-law, constituting himself 
and another as trustees, is invalid in the absence of 
transfer of possession. {Kania, J.) SUGRABAI v, 

I Mahomed ALLi. 164 10. 984=7 R.B. 386=36 

I Bom.L.R. 1151 = A.I.R. 1935 Bom. 34. 

Trust — Trust deed — Power to deal with rents and 

i profits reserved in the executant during his lifetime— 

1 Ultimate Ijenefit not reserved for religious or charitable 
I purpose — Provision of certain property for the benefit 
j of the musjid and madra^sa as wakf — Valid wakf not 
1 created. See MahOMEDANI.AW— WaKF— -CONSTRUC- 
; TiON. 13 Rang. 679. 

Wakf. 

See also MUSSALMAN WaKF ACT (XLII OF 1923) 
AND MUSSALMAN WAKF VALIDATING 
ACT (VI OF 1913). 

Administration. 

Alienation. 

CONSTRUCTION. 

CONTINGENT WaKK. 

Creation of. 

Cypres doctrine. 

Dedication. 

Durga. 

Evidence. 

Graveyard. 

IMAMBARA. 

Khankah. 

Management. 

Meaning of. 

Modification. 

Mosque. 

Mulla. 

Mutawalli. 

Nature of. 

Object of. 

PROOF of. 

Public and private wakf. 
religious office. 

Revocation. 

Sajjadanashin. 

Subject-matter of. 

Takia. 

Tomb, 

Trust. 

Validity of. 

Wakf-bil-wasiyat. 

Wasiyat bil-wakf. 

Miscellaneous. 

Administration. 

—Wakf — Administration — Decrease of income — 
Expenses, if should be proportionately reduced. 

It cannot be stated as a general proposition of laW' 
without reference to the terms of the particular deed of 
trust in question that in case of decrease of income, all 
the expenses provided for by the wakf should be pro* 
portionately reduced. Where in the deed itself there is 
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priority given to some items, and they have to be met in 
the first instance and the others have to be met out of 
the balance in hand, it will be impossible to say that the 
items in all such groups stand on the same footing and 
they must all be reduced proportionately. (^Sulaiman^ 
C.J. and Ganga Nath, /.) AHMAD ULLAH KhaN v, 
Ahsan Ali Khan. 159 I.C. 64 = 8 B.A. 386 = 1935 
A. W.E. 46 = 1936 A.L-J. 113=A.I.R. 1936 All, 147. 

Alienation. 

See also MUTAWALLT, infra, 

- "Wakf — Alienati on — Dedicati on — Reservation of 

right to wakif— Mortgage to pay offdebts^Validity, 

The wakif laid down that he would discharge his pre- 
vious liability and reserved the right to transfer a part 
of the dedicated property in order to pay off the pre- 
vious debts if he was not able to discharge them other- 
wise. Subsequently the wakif executed a mortgage deed 
with a view to satisfy those debts. 

Held, that the mortgage deed was valid. {Sulatman < 
and Young, //.) MAHOMED AHMAD SaEED KHAN 
z/. Kishori Lal. 141 1.0.114 (2) = 1.B. 1933 All. 
58=1932 A.L.J. 414=A.I.B. 1932 All. 375. 

■' ■ '-Wakf — Alienation — Theka of wakf property — 

Voidable, not void, 

A theka of wakf property is voidable and not void 
under the Mahomedan Law. (Oakden, S, M and 
Smith, y.M.) Gauri Shanker Singh v. Sayid 
AShraf Khan. 16 B.D. 230. 

Construction. 

"■ fVakf — Construction — Gift of residue to descen- 

dants — Effect of. 

The proposition that an assignment of the income 
means an assignment of the corpus is not of universal 
application. It depends upon the terms of the grant and 
its construction. W here a sajjadanashin left a will by 
which he directed that the balance (of his property) 
remaining after spending the produce thereof on sadabrat 
(daily alms) at the khankah and on casual visitors and 
drum-beaters, etc., should be divided among his des- 
cendants specified therein, there is no gift or devise of 
any specific share of the rents or profits. It cannot be 
construed as the gift of the cropus or as lending any 
support to the contention that the properties so be- 
queathed were the private property of the testator and 
not part of a wakf. The distribution of the remainder 
among the descendants of the mutawalli is not illegal 
and is permissible. (/Chafa Mahomed Noor and Scrope, 
//.) Shah Mahomed Kazim v, Abi Saghir. 11 
Pat. 288=IvR. 1932 Pat. 81=136 I.C. 417 = 12 Pat. 
L.T.817=A.I.B. 1932 Pat. 33. 

•W akf — Construction — Provisions for the expenses 

of travellers and drum heaters of a Khankah — Residue 
for the maintenance of grantee and his descendants — 
Personal grant or pubtc trust — M oulanagar Khankah 
Estate, 

The grant of parsfana Abhaipur made in favour of a { 
Muhammadan Saint in the early part of the eighteenth ' 
century by the then ruler of Bengal and subsequently 
confirmed by the East India Company recited that it 
was “granted revenue-free for defraying the expenses of 
the (ligand Sadir) casual visitors to the Moulanagar j 
Khankah and the {Naubat Nawazan') drum-beaters j 
appointed by Huzur and madadmash (maintenance) to ' 
Shah Ghulam Moula descendable to the children, etc, 1 
In a suit for declaration that the properties are public 
trust properties with a prayer for the preparation of a 
scheme and for the removal of the defendant from his 
office of sajjadanashin and manager. 1 


Held, on a proper construction of the grant and 
consideration of the usage of the institution : (i) That 
it was a grant to the institution, namely, to the Khankah 
of Moulanagar and not a grant to the saint personally, 
(/i) That the expenditure mentioned in the grant was 
not merely a recital of the motive for making the grant 
but it was the object of the giant. There is 
nothing in the grant from which it can be inferred that 
the expenditure mentioned therein represents a mere 
pious wish. The objects of expenditure mentioned are 
the objects for carrying out which the grant was made, 
Naubat Nawazan or drum -beaters were a part of the 
necessary paraphernalia of a Khankah of some schools of 
Sufis. They are attached to be the Khankah. “Urs** 
anniversary of the death of the saint was one of the 
necessary ceremonials. The feeding and maintenance 
of casual visitors to the Khankah was a necessary pur- 
pose. Madadmash to the saint means maintenance of 
the saint in the capacity of sajjadanashin. 'Ward 
SadiP and ‘madadmash' for sajjadan ashin are valid 
objects of wakf as well as maintenance of a 
Khankah. {iii) That all of them were proper 
objects of a wakf under the Mahomedan Law, 
including the maintenance of the descendants of the 
saint. (Jv) That all subsequent documents showed that 
the expenditure on charities was considered obligatory 
and that the keeping up of a sajjadanashin or manager 
did not depend upon the will of the shareholders, {v) 
That it was a public trust, even if it was not taken 
charge of under Reg, XIX of 1810. (^Kha/a Mahomed 
Noor and Scroope, //.) MaHOMED KaZIM v, ABI 
Saghir. 11 Pat. 288 =I.B. 1932 Pat. 81 = 1361. 
C. 417==12Pat.L.T. 817= A.I.B. 1932 Pat. 33. 

" •^ '•• ^ Wakf — Construction- —Trust of ceriai n prope rty 
by Mahomedan —Sons appointed trustees — Condition 
that donor is to remain in possession for life and to be 
sole trustee during his lifetime ivith power to deal with 
rents and profits as he thinks fit — Effect of — Wakf — Jf 
created — Gift to sons, if valid — Delivery or transfer of 
possession — Family settlement, 

A deed executed by a Mahomedan, after setting out 
the intention of the execution (1) to make provision for 
a mosque and a madrassa, and (2) to make provision for 
his two sons, who had helped him in acquiring his 
fortune in business, and their families, provided that 
certain property of which he was possessed should become 
wakf for the benefit of the musfid and the madrassa. 
For the second object the executant set aside the rest of 
his property. In the operative part of the deeds, the 
executant purported thereby to convey to the trustees who 
were his two sons, the property set out in the schedule to 
the deed, subject to two conditions. On was to tiie effect, 
that during his lifetime he shall remain in possession of 
the trust property; the second provided that during his 
lifetime he shall be the “sole trustee of the trust fund 
and he shall have power to deal with the rents and pro- 
fits there in such ? way as he may deem reasonable.'’ 

Held (with respect to the remaining property set 
apart from the second object, to make provision for his 
sons), that during the lifetime of the executant both the 
legal and beneficial interest therein, in other words, both 
the dominion and the usufruct thereof were to remain in 
the executant who would retain possession of the property 
so long as he lived, and that only after his death would 
his sons be entitled as trustees to the legal estate in the 
property and also to the usufruct; (2) that no valid wakf 
was created in respect of such remaining property within 
the Mussulman Wakf Validating Acts of 1913 and 
1930, because the ultimate benefit under the deed was 
not reserved either expressly or impliedly for the poor or 
for any other purpose recognized by the Mahomedan 
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Law as a religious, charitable or pious purpose of a per* 
manent character; (3) that the deed was invalid as a gift 
under the Mahomedan Law*, because possession was not 
given or taken by the sons as trustees or donees either 
actually or constructively during the donor's lifetime, 
and because there was no transfer of possession under 
the Mahomedan Law, the donor having retained both 
the legal and equitable interest created under the deed; 
.and (4) that the deed did not also create a family settle- 
ment valid in law, because the document was not 
brought into being for the purpose of settling a family 
dispute or effecting some compromise or settlement of 
family claims. The object and intention of the donor 
was to make a gift to take effect tn futuro of certain 
property for the benefit of his two sons and their 
families. It was a gift, and the document purported 
to create a gift to such persons and nothing else; and (5) 
the direction in the deed that the trustees must insure and 
repair all the building described in the said schedule; 
imposes upon them a personal obligation to do so, and 
there is no charge upon the properties in the said schedule 
for the said purpose and the whole of the property 
subject to the deed is not made wakf on account of this 
provision. {Page^ C.J. and Mya Bu^ /.) Phul Bee 
Bee V, R. M. P. Chettyar Firm. 13 Bang. 679= 
166 1.0. 1038 = 8 B.B. 63 (2). 

Contingent wakf. 

See also WaKF— B iL-WASIYAT, tnfra, 

■ Wakf — Contingent wakf — Validity — T est^ 

According to Mahomedan Law a contingent wakf is 
not valid. The dedication should be complete and 
should not depend on a contingency and the appropria- 
tion must at once be complete and not suspended on any- 
thing. The real test for deciding as to whether or no a 
particular wakf deed was good would be to see whether 
the dedication was complete at the time when it was 
made and not dependent on any contingent event, which 
may or may not happen, and the mere interposition of 
an estate would be no reason for saying that the reli- 
gious appropriation would fail altogether. A stipulation 
in the valid wakf, therefore, that personal debts of the 
wakif should be paid out of the property before the 
income is applied for religious and charitable purposes 
is valid and the wakf does not become contingent by 
such a stipulation. 9 Cal. 176 and A.I.R. 1922 Cal. 
429, Rel. on; 24 All. 231, Dist. {fThom and Rachhpal 
Singh, //.) KhaliL-UL DIN v. SrI Ram. 66 All. 
293 = 6 E. A. 674=3 A.W.R. 190=148 I.O. 294 = 
A.I.R. 1934 All. 176. 

Creation of. 

See also GRAVEYARD, infra, 

-Wakf — Creation of — Appropriation of land to 

pious and charitable purposes sufficient though the word 
‘wakf' is not mentioned. See MEANING OF, infra. 11 

Pat. 288=A.IB. 1932 Pat. 33. 

— — Wa kf— C reaii on of — Authorisation to widow — 
Needs a clear language. 

It is an established principle of Mahomedan Law that 
a person who makes a wakf of a property must sever bis 
connection from it so that from the date of the wakf it 
should pass into the ownership of God and be dedicated 
completely to the chariable or religious objects, for which 
the wakf has been created. A vague document not 
clearly specifying the powers conferred on a widow who 
was alleged to have been empowered to create a wakf 
cannot be the foundation of such a dedication. {Addison 
and Agh.i Haidar, //.) MT. BaSHIRAN v. NaZAR 
Abbas. I.R. 1932 Lah. 327 = 137 I.O. 287=33 P. 
Ji.R. 31. 


— — •IVahf — Creation of "^Divesting of ownership and 
delivery of possession necessary — Wakf of mosque — 
Special rules applicable to — Dedication inferred from 
long user. 

To create a \«akf there must be a declaration of dedi' 
cation which should be made contemporaneously with 
the act of dedication. The wakif must divest himself of 
the ownership of the property; physical delivery is not 
essential, but such possession as is possible must be 
given. But special rules apply where mosques ard dedi- 
cated as wakf. Where a building has been set apart as 
a mosque, it is enough to make it wakf if public prayers 
are once said there with the permission of the owner. 
Though a declaration of dedication and completion by 
some act giving practical effect to it are essential, it is 
not always necessary that there should be any direct 
evidence of these things. Dedication may be inferred 
from long user that property was wakf property 
{Baker and Broomfield, Jf.) SaiYAD MahER HUSEIN 
Z'. Haji Alimahomed. 162I.C. 60 = 7 R.B. 121 = 
36 Bom.L.R. 626 = A.I.R. 1934 Bom. 257. 

Wakf — Creation of — Essentials. 

In order to constitute a valid dedication, there should 
be absolute and unconditional transfer of the property 
in the name of God. such transfer should be perpetual 
and there should be actual appropriation or complete 
; divesting of the estate of the wakif and vesting thereof 
I in God and also, in the case of creation of wakf inter 
vivos, there should be transfer of possession from the 
w^akif to the mutwalli. {Jai Lai and Skemp, JJ.) BaD- 
RUL ISLAM ALl v. MX. ALI BEGUM. 16 Lah. 782 = 
158 1.0. 466 = 8 R..L. 261 = A.I.R. 1935 Lah. 261. 

—“•Wakf — Creation of — Essentials of ^Validity, 

The word w’akf literally signifies detention; techni- 
cally it means a dedication in perpetuity of some pro- 
perty for a pious purpose or a succession of pious 
purpose. When a *wakf' is made of a property, the 
proprietary right of the grantor, is divested therefrom 
and it remains thenceforth in the implied ownership of 
the Almighty. The usufruct alone is applied for the 
benefit of human beings and the subject of the dedica- 
tion becomes inalienable and non-heritable in perpetuity. 
Where, however, property left by the ancestor is divided 
by the descendants as their private property in this way 
that they divide half of the property among themselves 
and set apart the remaining half for the expenses of a 
shrine placing the same under the management of a 
I Sajjadanashin, one of the members of the family, with 
i a condition that they would divide it subsequently in 
i case of mismanagement oi misappropriation on the part 
I of the Sajjadanashin, the arrangement does not establish 
j a permanent dedication of the property for any purpose 
1 recognised by the Mahomedan Law as religious, pious 
j or charitable and there is no dedication of the property 
I as wakf. {Raza and Smith, / J.) HaBIB ASHRAF 
Syed Wajihuddin. I.R. 1933 Oudh 272 = 144 I.C. 

I 674=10 O.W.N. 214 =A.IR. 1933 Oudk 222. 

■ ' ” Wakf — Creation of — Form. 

No particular form is necessary; a wakf may be 
construed from royal grants of properties made in favour 
of individual persons as long as it was for perpetual, 
religious, charitable or good purposes. {Khafa Maho- 
med Noor and Scroope, J Jf) MAHOMED KAZIM V, ABI 
SagHIR. llPat. 288=I.B. 1932 Pat. 81 = 186 1. 
0. 417 = 12 Pat.L.T. 817 =A.I B. 1932 Pat. 33. 

- " •Wakf — Creation of— Graveyard — Entries in 

revenue papers. 

Where the entire plot was shown in the records as a 
graveyard but for the purposes of survey it was mea- 
sured as a plot consisting of several parcels and the 
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first of such parcels was again described as qabruitan^ | 
held^ that the entire plot must be deemed to bear the 
same character. {Hasati^ C.J. and Ktsch^ /.) NOOR i 
Mahomed v. Ballabdas. 7 Luck. 198=»I.B. 1931 i 
Oudh 406« 134 I.O. 870 = 14 O.L. J. 390 » 8 O. W.N. 
579»A.I.B. 1931 Oudh 293. 

"Wakf -^Creation of — Intention — Proof of -Sub- \ 

sequent eve ft/ s — Relevancy of, | 

For a valid wakf, a bona fide intention to create a j 
wakf is necessary. The intentions of the settlor have to ; 
be gathered primarily from the terms of the deed, ! 
though attendant circumstances may be looked into, if ' 
the intention is not apparent or clear from such terms | 
and subsequent events also, but only if and so far as 
they throw any light on such intention. {Mukerii and i 
Bartley, //.) Sykd ZaINUDDIN HOSSlEN v. i 
MouLvi Mahomed Abduk Rahim. 140 1.0. 799» ■ 
LB. 1933 OaL 46«68 O.L. J. 269 = 36 O.W.N. 972=» 
A.I.B. 1933 Oal. 102. 

— Wakf — Creattofi of no direction for any ulti- 

mate benefit to religious or charitable purposes. 

Where a person executed a wakfnama and placed the 
mutawalli in possession of certain properties but the 
deed did not contain any direction for any ultimate 
benefit to religious or charitable purposes, 

Heldy that valid wakf was not constituted. (Snvas- 
lava, /.) ABDUL QaVI v, MaHBOOB ALL 6 Luck. 
382=I.B. 1931 Oudh 83 = 129 I.O. 163=7 O.W.N. 
1062= A.LB. 1931 Oudh 138. 

lVakf--^C reation of — Right of person not owner 

af property, 

A person who is not owner of any particular property 
cannot make a valid wakf. (Zia-ul Hasan, /,) EhSAN 
Beg V, Rahmat all 152 LO. 798=7 B.O. 247 = 11 
O.W.N. 1376 = A.I.B. 1936 Oudh 47. 

*Wakf — Creation of — Wakf ereated by toil I, 

A wakf can be made by a will, But the condition 
legarding transfer of possession cannot be complied with 
because the wakf has to take effect after the death of 
the testator and therefore the ownership and possession 
of properly must remain with the testator. In such 
cases, a clear and unequivocal direction in the will dedi- 
cating specified property to God and vesting it in a 
mutawalli after the death of the testator for such objects 
as are recognized by the Mussalman Law as proper 
objects of a wakf is sufficient compliance with law. In 
addition to the bequest of such a nature in the will, an 
oral declaration by the testator that he had treated a 
wakf in respect of the property or that after his death 
the property is to become wakf property is not neces.sary. 
Where in a will it was stated that a sarai was being 
constructed with the intention of wakf for the benefit 
of the general public, for the performance of certain 
religious ceremonies, and for the comfort of every man 
without any rent and it was further stated that it was 
excluded from the rights of relations, which was the 
same as “it is hereby excluded from the right of heirs" 
and in later clauses bequests were made of other 
properties, income whereof had to be applied to the j 
serai and finally provision was made as to the manage- 
ment of the wakf property*^ in case of the failure of the 
male heirs of the testator^s brother to carry out the 
wishes of the testator. 

Held, that this amounted to an express declaration 
creating wakf in respect of the serai and other proper- 
ties mentioned in the will to take effect after the death 
of the^ testator. It was not merely a statement of his 
intention but an express direction dedicating appropria* 
tion of the serai and the other property for the religious 
and charitable purposes mentioned in the will. (JSkemp 
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and Jai Lal^ JJ,) BADRUL ISLAM ALI KHAN v. MT. 

ALi Begum. 16 Lah. 782=158 1.0. 466=8B.L. 
251«A.I.R. 1936 Lab. 251. 

" '•'‘fVakf — Creation of — Wakfnama registered — 
Transfer of possession, if necessary — Subsequent in* 
action of wakf— Effect of, 

A wakf is complete when the wakfnama is executed 
and registered, and no transfer of physical possession is 
necessary where the founder of the wakf is also the first 
mutawalli. The wrakf once made cannot be invalidated 
by the subsequent inaction of the founder of the wakf 
nor by his mere assertion in a document that he has not 
acted upon the wakfnama since its registration. (^Hilton 
and Dm Mohammad, JJ,') MUHAMMAD SAID v. MST. 
Sakina Begum. 16 Lah. 432=169 I.C. 250 = 8 B. 
L. 368 « 37 P.L.E. 772 = A.LB. 1935 Lah. 626. 

Wakf — Creation of — When becomes binding. 

According to Abu Yusuf whose tenets hold the field in 
Bengal, the wakf becomes absolute and binding on the 
mere declaration of the wakf, and on such declaration 
' being made, his rights in the properties which form the 
subject matter of the declaration becomes extinguished 
at once. If it was at its inception a good wakf, it is 
; wholly immaterial whether its provisions were carried 
I out or not, for that is a matter of breach of trust only. 
(Mukerji and Bartley, JJ,) SyED ZAINUDDIN HOS- 
: siEN V, MOULVI Mahomed Abdur Rahim. 140 1. 
,C 799 = 1 E. 1933 Cal. 46 = 68 O.L.J. 269 = 36 O.W. 

' N. 972 = A.LB. 1933 Oal. 102. 

' — —^Wakf — Creation of — Will, 

Under the Shiah law, as well as under the Sunni law', 

! a valid wakf can be created by will. 25 A. 236 (P.C.), 
'Kef, {Waztr Hasan, C.J, and Hisch, J,) MaHABIR 

Prasad z', Mustafa Husain. 8 Luck. 246=I.B. 
1938 Oudh 62 = 141 I.O. 601 = 9 O.W.N. 760 = A.I.B. 
1933 Oudh 107. 

Cypres doctrine. 

— Wakf — Cypres doctrine — Applicability. See 

! Validity of, infra, 11 O.W.N. 1376. 
i ’-Wakf — Cypres doctrine — Applicability, 

I The cypres doctrine applies only when the wishes of 
j the maker of the trust are clear but cannot be carried 
i into effect and cannot come into operation where the 
I bequest is so indefinite that it is impossible to ascertain 
! what were the wishes of the maker of the trust. {Wild, 

\ J,C,ami Milne. A,J,C,) MahOMEDALI v, LaKHMI- 
I chand. 26 S.L.B. 415=I.B. 1931 Sind 44= 130 L 
; 0. 666»A.I.B. 1931 Sind 76. 

j Wakf— Cypxei^ doctrine — Applicability — Pious 

! purposes — Funds earmarked for — Diversion to charit* 

\ able purposes — Propriety of. 

j The three-ninths share of the endow'ed properties was, 

; it is true, earmarked for pious purposes but there is 
I nothing in Indian Statutes or in Mahomedan Law which 
: draws a clear cut distinction between religious or pious 
purposes on the one hand and charitable purposes on the 
other. In the absence of proof that payments made by 
way of charity to poor persons or by way of gratuities to 
servants who had put in years of service, that such pay- 
ments made out of that three-ninths share had the effect 
of curtailing the expenditure for the pious purposes spe- 
cifically mentioned in the deed of endowment, they can- 
not be called an improper diversion of the funds. {Guha 
and Bartley, /J.) GhOLAM HOSSaIN ShaH v, SyeD 
Muslim Hossain. 150 I.O. 124=*>6 B.O. 769=58 0. 
L.J. 356= A.I.B. 1984 Oal. 348. 

Dedication. 

See also Grave yard, Proof of, Takia and^ 
Tomb, infra. 
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— — Wakf — Dedication'— Presumption from long user 
of building as mosque— Right to convert a katcha into a 
pucca building. See EASEMENTS ACT, S. 2 (^). 8B. 
A. 59^1936 A.W.B. 1047^166 1.0. 942 » A. I.B. 

1935 All. 891. 

IViikf — Dedication — Succession from preceptor 

to disctple for thirteen generations , 

Where the property has descended for thirteen genera- 
tions from preceptor to disciple to the exclusion of 
natural heirs, 

Held^ that it may be presumed to have been dedicat- 
ed to religious uses, even if there was no positive evi- 
dence of its actual dedication and that such a presump- 
tion was not affected by the fact that in the revenue 
records the names of the Gaddinashins were shown in 
the column of ‘owners* or by the fact that the property 
had been mortgaged once or twice by the incumbents as 
if it was their private property. 1 L. 540, Re!, on. 
{Addison a?td ff hide, J/.') Ml RAN BaKHSH z/. GhU- 
LAM Nasi. 14 Lah. 624=^148 T.C. 1133 « 6 B.L. 645 
-34 P.L.R. 482= A.I.R. 1933 l.ah. 726 (2). 

Durga. 

Wakf — Durga — Hereditary succesiion to duties 

and emolument by members of family — Arrangement as 
to turns as between groups in family — Settlement or 
assignment by members of group of rights and duties — 
Validity, 

Spiritual offices cannot be made the subject of transfer 
but the rule of public policy may not be applicable to 
the internal arrangements which a family of worshippers 
may make to provide for the distribution of religious 
worship among its members or groups of members. But 
an arrangement of turns of worship between the mem- 
bers of a group does not confer any transmissible right 
upon those members. The principle that a mutawalli 
under the Mahomedan Law may nominate his successor 
Cannot safely be imported into the internal arrangements 
of a family with regard to worship in a shrine. And when 
it is proved that the rights in an endowment have been 
enjoyed hereditarily by the members of the family doing 
service in a durga^ there is no room left for any mem- 
ber of any group disposing of those rights and duties by 
assignments and settlements even among members of 
the same group; and no distinction can be drawn be- 
tween the duties to be discharged at the durga and the 
emoluments received either from the durga or from the 
endowment granted to the durga, although it may he 
open to the members of the group as a whole to effect a 
redistribution. {Curgenven and K, S. Menon^ //.) 
Hakim Khan v, Sahibjan Sahib. 159 IC. 694* 

1936 M.W.N. 1267-8 E.M, 637 = 42 L.W. 689 = 
A.LB. 1936 Mad. 1040 = 69 M.L.J. 722. 

Evidence. 

•Wakf — Evidence — Land recorded as devasthan 

and Partially exempt from assessment. 

The description of the land in record-of-rights as 
devasthan, and the fact that it has been partially exempt- 
ed from payment of assessment from before 1874, are 
important items of evidence. But considered by them- 
selves, they are far from being convincing. Devasthan 
properties are not necessarily public. There may be 
private as well as public wakfs and the revenue records 
do not always distinguish between them. {Baker and 
Broomfield, JJ.) SAIYAD MaHER HUSSEIN v, HaJI 
ALimahomed. 162 1.0. 60 = 7 B.B. 121=36 Bom. 
LB. 526 = A.I.B. 1934 Bom. 267. 

Graveyard. 

See also PROOF OF AND TAKIA, infra. 

Wakf -^Graveyard — Adverse possession by takia- 
d ar-^What amounts to. 

Q, D.-»-n— 116 
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Takiadars commonly build huts or kothris on cemete- 
ries for their private use and such building cannot be- 
satd to amount to the public assertion of a hostile title. 
The possession of a takiadar certainly starts as a permis- 
sive possession and the mere building of kothris on the 
land by the takiadar would not imply renunciation of 
the takiadar's permissive possession or the open and 
public assertion of a hostile title. But if a takiadar in 
possession of a graveyard sells a portion of it to some 
other person who builds a house and if the Mahomedan 
community are apathetic in the matter and allow the 
encroachment to remain for more than twelve years, 
then it might well be held that the person in possession 
had perfected his title by adverse possession for more 
than twelve years over the portion of the graveyard sold 
to him. But it could not further be held that the takia- 
dars by asserting a right of adverse possession in respect 
of one portion of the graveyard has thereby perfected his 
title by adverse possession in respect of the whole grave- 
yard. {King, C\/.) Ramzan v. Mohammad Ahmad 
khan . 1035 O. W.N. 06 = A.I.B. 1936 Oudh 207 . 

■ ■ ' - Wakf — Graveyard — Dedication — Inference from 
long user. 

It is well established that an express dedication is not 
necessary to create a wakf and that dedication may be 
assumed from long user, if it is clear that the intention 
of the owneip was to make the dedication. Where the 
land in dispute has been used long and without interrup- 
tion as a graveyard, the fact that the land was recorded 
as being in possession of the Muhammadan community 
and it was excluded from the area assessed to land re- 
venue these facts are clear indications that the land was 
deliberately assigned by its owners for use as a Muham- 
madan graveyard. {Coldstream, /.) MehAR DIN v. 
Dr. Hakim All 167 1.0.661 = 37 P.L.B. 670 and 
653= A.LB. 1935 Lab. 912. 

■■ " ' Wakf — Gt ave yard ication — User , 

The user of a piece of land as a graveyard will estab- 
lish dedication and the land thereby becomes wakf 
property and is Inalienable. {Hasan, C, /. and Kisch, 
J.) NOOR MAHOMED V, BALLABH DaS. 7 Luck. 
198=I.B 1931 Oudh 406==: 134 I.c. 870=14 O.L.J. 
390 = 8 O.W.N. 679=A.IB. 1931 Oudh 293. 

[D. 11 O.W.N. 428 (430). B. 33 P.L.R. 768 (769); 

8 O.W.N. 722 (724).] 

■ ^Wakf — Graveyard — Dedication — Use of land as 

graveyard. 

Where a land has been used as a graveyard from time 
immemorial, a dedication of the land as wakf for this 
purpose is to be presumed and it is not necessary in such 
cases to prove dedication as wakf. {Young, /.) JHAO 
Lal V. AHMUDULLAH, 1491.0. 966 = 3 A.W.R. 347 
= 1934 A.L.J. 248 = 6 B.A. 1006 = 18 R.D. 167 = 1C 
LB.179(Bev.)=A.I.R. 1934 All. 336. 

— . Wakf — Graveyard — Mutawallis entered in re- 
cord of -rights as owners. 

The land forming part of a graveyard set apart for 
the Mahomedan community is by user from time im- 
memorial wakf. The mere fact that the mutawallis are 
entered as owners in the settlement papers does not 
show that they were private owners and not mutawallis 
of the trust property. 40 Cal. 297 (P. C.), Rel. on ; 5l 
Cal. 446 (P.C.), Ref. {Macnair, J. C.) AZIZUDDIN 
Musalman V. Ramzan Shah. 29N.L.B 100=6 
I.R. (Nag.) 66 (2) = 1461.0. 82=A.I,B. 1933 Nag. 
115. 

■ — ' Wakf — Graveyard — Proof — Dedication — U se of 
plot as cemetery for forty year r— But possession and en- 
joyment with other person — Ho presumption of dedica- 
tion by user. 
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Under the Mahomedan Law a wakf is created by i 
dedication but if a piece of land is found to have been | 
used as a graveyard for such a long time that no direct ! 
evidence of initial dedication can be available, dedication 
by user can be presumed. Where, however, it has been 
found by the lower Court that the grove in dispute was 
neither the cemetery of their family nor had been used ! 
as a family graveyard from the time when their ances- j 
tors were proprietors of the village, and that, on the * 
other hand, possession of the plaintiff over the grove \ 
had been satisfactorily established, he has been selling 
the fruit produce thereon and permitting the rtyayas to 
take the wood of other tiees, and the plot itself had 
been all along recorded in the village papers as grove. 

Held^ that the fact that the deceased bad been bury- 
ing the dead members of their family in the grove in 
suit during the last forty years was not sufficient, under | 
the circumstances, to justify a presumption that it had j 
become W’akf property by user. (Srii/astava, J.) 

Baqar Khan v. Raghvindra Pratap Sahi. 9 
Luck. 568 = 6 B.O. 409»148 I. C. 433 = 11 0. W. N. 
428 = A.I.B. 1934 Oudh 263. ! 


W 2 k f — Gra veyard-^Publt c and pri vate — Dis • 

tt ncti on — Alienability, 

Where land is part of a graveyard, it is wakf proper- 
ty and inalienable. There is no distinction in Maho- 
medan Law l)etweeTi a public and a private graveyard 
and it cannot, therefore, be argued that the graveyard 
is private and all the area which does not actually con- 
tain graves is private property and transferable. iKing^ 
C.J.) RAMZAN V, MOHAMMAD AHMAD KHAN. 
1935 O.W.N. 96 = A.I.B. 1936 Oudh 207. 

Wakf — Public and private — Distinction — Long 

user— Dedication. See V ROOF OF ^ Infra, 6 Luck. 
452. 

Imambara. 


IVakf — Imambara — If a public place of worship. I 

An Imambara is not a public place of worship as is a ! 
mosque or a temple and it is common for a Mahomedan | 
owner of a house to build a separate Imambara for the i 
use of himself and the members of his family. Where | 
there is no proof that members of the public are at • 
liberty to place their own tazias in the Imambara or to ! 
convene a majlis therein at their own pleasure and the j 
utmost that has been proved is that members of the ' 
public are allowed inside the Imambara when the defen- ; 
dants choose to hold a majlis or perform any other 
ceremony and throw the Imambara open to the public, | 
the acts of the defendant in respect to the Imambara j 
are not in any way inconsistent with the theory of pri- 1 
vate ownership. ( Niamatullah and Collister, //.)’, 
Mahomed Yusuf » Muhammad Shafi. 153 I.C. 
344=7B.A.479 = 1936A.L.J.40=4 A,W.B. 878= 
A.I.R. 1934 All. 1013. 


Ehankah. 

See also CONSTRUCTION, supra AND TaKIA, infra. 

l^akf — Khankah — Meaning of. 

The Khankah is a monastery or religious institution j 
w’here darveshes and seekers of truth congregate for I 
religious instructions and devotional exercises. It is | 
usually under the governance of a sajjadanashin (the j 
one seated on the prayer mat) w^ho not only acts as I 
mutawalh or manager of the institution and of the | 
adjoining mosques but also as the spiritual preceptor of 
the adherents. 50 I. A. 92, Ref {^Khaja Mahomed Noor 
and Scroope, //.) MAHOMED KAZIM v. ABI SaGHIR. 

llPat. 288 = I.B. 1932 Pat. 81 = 136 I.C. 417=12 
Pat.L T. 817 = A.I.B. 1932 Pat. 33. 

"" ' 'Wakf — Khankah — Takia — Recognition by 

Mahomedan religion. 

Khankahs and Takias and such like institutions do 


not come within the strict purview of Mahomedan Law 
and they are not recognized by the Mahomedan religion 
strictly interpreted. {Addison and Din Mohammad^ 
J/.) Ali Shah v. Fateh Mohammad. 159 1,0. 
237 = 8 B.L. 365 = A.I.B. 1935 Lab. 667. 

Management. 

■ W akf — Management — Sajjadanashin and 
manager — Separation of offices — Powers of Court, 

In preparing a scheme, the Court is not bound to 
follow either the terms of the grant if any or even the 
usage which has been in force so far. Thus though till 
date of suit, the offices of and manager 

w’ ere held by one and the same incumbent, the Court 
may separate the offices, by appointing another person 
as manager in view of the incompetency of the present 
incumbent and allowing sajjadanashin to continue 
as such till the beneficiaries choose to remove him. 
{Khaja Mahomed Noor and Scroope, //.) MaHOMED 
Kazim V, ABI Saghir. 11 Pat. 288 = I.B. 1932 Pat. 
81 = 136 I.C. 417 = 12 Pat.L.T. 817 = A.I.B. 1932 
Pat. 33. 

Meaning of. 

Wakf — Meaning of — Creation of wakf. 

The term ‘w^akf* literally means ‘detention* or ‘stop- 
page* and the legal meaning of wakf according to the 
accepted doctrine of the Hanafi school is the extinction 
of the proprietor*s ownership in the thing dedicated and 
its detention in the implied ownership of God in .such a 
manner that the profits may revert to and be applied 
for the benefit of mankind. The appropriation of land 
or other property to pious and charitable purposes is 
sufficient to constitute a wakf even though the word 
‘wakf* is not mentioned and there is no transfer of the 
property to God. {Kaja Mahomed Noor and Scroope^ 
//.) Mahomed Kazim v. abi Saghir. 11 Pat. 
288 = I.B. 1932 Pat. 81 = 136 I.O. 417 = 12 Pat.L.T. 
817=A.I.B. 1932 Pat. 33. 

Modification. 

Wakf — Modification by later deed — Permissible 

lity* 

Where a Mahomedan executed a deed of wakf for the 
maintenance of himself and his aulad in respect of 
his entire property and the deed provided that if the 
wakif's line became extinct, the entire profits of the 
property were to go towards the propagation of Islam, 
and the education of the children of Moslems of B and 
the maintenance of the mosque at B. By a subsequent 
deed the wakif modified the gift and authorized a mem- 
ber of his family to appropriate the whole of the 
income and also gave hei powers of alienation. The 
residents of B sued for a declaration that the subsequent 
deed was null and void. 

Held, that the suit was competent. The plaintiffs 
who are residents of B are as such entitled to certain 
benefits from the provisions of the wakf deed relating to 
the education of their children and the maintenance of 
the mosque in the village. As they are deprived of 
these benefits, for the time being by the subsequent deed 
they are entitled to maintain the suit. The later deed 
im{x>ses new conditions and introduces new’ provisions 
which are in direct contravention of the provisions con- 
tained in the earlier deed. {Bisheshwar Nath and 
Nanavutty, //.) NIAMATUL NiSSA v, HaFIZUL 
Rahman 8 Luck. 482 = I.B. 1933 Oudh 245=144 
1.0. 473=10 O.W.N. 393 = A.I.B. 1933 Oudh 281. 

—Wakf — Modification under poiver reserved to 

wakif — Legality, 

If a provision is expressly made in a deed of wakf it 
is not open to the wakif to revoke it or derogate from 
it. But if he has deliberately deferred making provision 
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on a particnlar subject to a future date and does make 
such provision, such provision should be considered to 
be part and parcel of the deed itself. (^Pullan and Nia- 
matullah, //.) ABDUL WaHAB v , SUGHRA BEGAM. 
54 All. 455 » LB. 1932 All. 236 = 136 1.0. 619=1932 
A.L.J. 171=AXB. 1932 All. 248. 

Mosaue. 

See also CREATION OF, supra, 

Wakf — Mosque — Administration of mosque 

depends on personal law of parties. 

The method in which a mosque is to be administered 
has to be determined in accordance with the personal 
law of the particular parties before the Court. Where 
the personal law is Shiah law, it may be presumed that 
it is similar to the Shiah Ithna Ashari law unless the 
contrary is proved. Though every community has its 
own customs and usages to govern its actions, yet in 
regard to the administration of a mosque, the law 
enforced in British India relating to all Muslims is very 
nearly uniform. This uniformity can be infringed by 
evidence as to varying customs and usages. In order 
that the texts may be overridden by proof of custom and 
usages, the evidence must satisfy the Court that the 
majority at least of the given class of persons look upon 
the customary rule put forward as binding. This must 
be established by a series of well-known concordant and 
on the whole continuous instances, so that the common 
consent of the class in question is clearly demonstrated 
by the number of instances proved. iTyabjt, /.) 
akbarallyv, Mahomedally. 67 Bom. 661=138 
I.O.810 = I.B. 1932 Bom. 434 = 34 Bom.L.B. 655 » 

A. I.B. 1932 Bom. 366. 

■ — ^ •Wakf-^ Mosque— •Essential s^ Necessity of Imam 
or other officer. 

The books speak of an open space of building ground 
being consecrated as a masjid. Nor it is necessary for 
the purpose of consecrating a place or building as a 
Masjid that there should be an Amil or any other reli- 
gious officer appointed. It is better if there are such 
officers as an ordained Imam or Amil to lead the 
prayers, a Mu'azzin to call to prayers a Khatib to pro- 
nounce the Khutba, a Khadim to sweep the mosque and 
keep it clean. Other officers or ministers may also be 
attached to a mosque. These offices or services or 
ministrations may be filled or rendered by a larger or 
smaller number of persons. But the appointment of any 
specific person for the performance of these or similar 
duties is not necessary. Nor do the obligatory prayers 
or other devotional acts even in the mosque demand at 
any time or on any occasion the lead or intervention of 
an Imam or Amil or other religious or priestly officer. 
{Tyabfi, /.) AKBARALLV v, MaHOMEDALLY. 67 
Bom. 551=I.B. 1932 Bom. 434=1381.0.810 = 34 
Bom.L.B. 656= A.I.B. 1932 Bom. 366. 

— Mosque — Mosque belongings to particular 
sect of Mussalmans — Right of exclusion. 

In the case of mosques belonging to a particular sect 
of Mussalmans, there can be a right of exclusion. 7 All, 
178; Dist. (^Staples, AJ,C,) MaNSOORaLI v, TaiyaB- 
ALT Mahomed all 167 I.O. 302 = 8 B.N. 42=A.I. 

B. 1936 Nag. 166. 

''^IVakf — Mosque — Mosque is dedicated for specified 

purPos only^ 

A mosque, from its very nature, is dedicated for wor- 
ship and is open to all Muslims, local and others. It is 
dedicated for a specific purpose and not to the local 
Muslims for such benefit as they may choose to derive 
therefrom. They cannot of right claim to use it for any 
other purpose, however meritorious or beneficial it may 
be to the members of the local Muslim community. 
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{Niamatullah, /.) SyED AHMAD v, HaFIZ ZaHID 
Hussain. 168 I. O. 1096=7 B. A. 667 = 4 A.W.B. 
461= A.I.B. 1934 All. 782. 

~^Wakf — Mosque — Person in charge claiming pro- 
perty as private — Removed, 

In Mahomedan Law there cannot be any private 
mosque. When once a place is dedicated to be a 
mosque, it becomes public property; it is property of 
God. Therefore where the person in charge of such a 
mosque claims the property as his private estate, he is 
removable under S. 92, C. P. Code. (^Middleton, J,C, 
and Saaduddtn, A,/,C,) AHMAD SHAH MubaRAK 
Shah v, atta Khan. 162 I.O. 323 -7 B. Pesh. 49 
=A.I.B. 1934 Pesll. 57. 

■ ■ --Pf^ahf — Mosque — Right of every sect to worship — 
Reservation of mosque to particular sect — Validity of. 

It is a well-recognized principle of Mahomedan Law 
that a mosque does not belong to any particular sect, 
and when a mosque is built and consecrated by public 
worship, it ceases to be the property of the builder and 
vests in God in such a manner as subjects it to the rules 
of Divine property; the appropriator’s right in it is 
extinguished, and it becomes the property on God by the 
advantage of it resulting to his creatures. A mosque 
once consecrated cannot in any case revert to the foun- 
der, and every Mahomedan has the legal right to enter 
it and perform devotion according to his own tenets, so 
long as the form of worship is in accord with the recog- 
I nized rules of Mahomedan Ecclesiastical Law. Further, 
when a mosque is consecrated and it is purported to be 
reserved for the people of a particular locality or sect, 
the reservation is void and persons not belonging to that 
locality or sect are entitled to worship in it, for every 
person who believes in the unity of God and the mission 
of Muhammad as a prophet is a Mussalman to whatever 
sect he may belong. The Shiahs are undoubtedly Mus- 
salmans and entitled to offer their prayers in a mosque, 
though not built on Shiah land, though they have not 
contributed to its building and though they have never 
said prayers there in the past, (/af Lai and Abdul 
Rashid, /J,) JlWAN KHAN r;. HabIB. 14 Lab 618 
= 6LB.(Lah.) 2=144 I.O. 668 = 34 P.L.B. 1096 = 
A.I.B. 1933 Lab. 759. 

—^IVakf — Mosque — Right of worshipper — Suit 
against trespasser to recover property — Maintainability , 

I A Mahomedan worshipper of a mosque is entitled to 
maintain an action against a trespasser to recover pos- 
session of the wakf properly which has been misappro- 
priated. (/fli Lai, /.) PIR BaKHSH v. MaHOMMED 
IBRAHIM. LB. 1932 Lab. 409 = 138 LC. 69 = 33 
P.L.B. 468 = A.LB. 1932 Lab. 394 (2). 

-Wakf — Mosque — Trust for Dawoodi Borahs — 

Clause in scheme to empower the Mullaji Sakeb as sole 
Amin to manage and regulate services --Permissibility, 
Where a decree in a scheme suit declared that the 
entire mosque was the subject of a trust for Dawoodi 
Borahs, with a Board of Trustees to supervise the same, 
a clause in the scheme to the effect that ‘His Holiness 
the Mullaji Sahebof Dawoodi Borah community shall 
be the sole Amin and have the sole right to manage, 
control and regulate the conduct of the religious services 
and prayers to be performed thereat* is not permissible, 
in the absence of proof of a binding practice and usage 
in the community to that effect. That would, in effect, 
be setting up an authority independent of the trustees 
and adequate safeguards for the right of all members of 
the community to pray and offer devotions at the mos- 
que are far more important than a provision for the 
attendance of an Imam or Amil clothed with plenary 
powers* of excluding particular forms of prayer or mem- 
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bers of the community. (JTyaiii, yO AK.BARALLY v, 

Mahomedally. 67 Bom. 661=° LB. 1982 Bom. 434 
=° 1381.0. 810=34 Bom. L.B. 666= AXB. 1932 
Bom. 356. 

Mulla. 

Wakf — Mulla — Appointment af — Matt- Jail and 
Nass-E^-Khafi — Distinction bet wan, stated, 

Nass'Jali is an open and clear appointment which | 
leaves no doubt, but Nass>E>Khafi is only a hint or! 
indication of an appointment. Where the person to be | 
appointed has been clearly indicated, the appointment ; 
would amount to Nass-Jali and not Nass-E-Khafi. j 
Nass E-Khafi would only be where there is a hint or ( 
ambiguous statement insufficient to show clearly the I 
person to be appointed. (Etap/es, A./.C.) MaNSOOR- | 
ALLI V. Taiyabali Mahomed Ali. 167 I.O, 302= I 
8 E.K, 42 = A.I.B. 1986 Nag. 166. j 

" Wakf— Mulla — Land attached to office of— | 

Pariibiltty, 

Under Mahomedan Law no right of inheritance atta- 
ches to an endowment. Each officer succeeds another 
by appointment. The Mulla's office is a religious one but 
there is no priestly class among Mahomedans. Mulla- 
giri land is land assigned to the Mulla as remuneration 
for services usetul to the village community has no 
special character, but is governed by the personal law of 
the holder and is partible. If it is an assignment by 
Government for the greater comfort of the Mahomedan 
community, it would not be a wakf or endowment, but 
on exactly the same basis as any other of these assign- j 
ments such as the ones to Joshis or to carpenters and 
several other classes of village servants who enjoy them, 
(^Murphy and Wadta, J/,) MaKTUMSAB v, DADABHAI. 
1641.0. 684 r2)=7B.B. 364 = 36 Bom.L.B. 1098 = 

A. I.B. 1934 Bom. 495. 

[D. 37 Bom. L.R. 257 (259).] 

Mutawalli. 

— Mutawalli — Absence of — Suit for posses- 

non of property — Plaintiff suing tn representative capa- 
city — Right to decree. 

When there is no properly constituted mutawalli of 
the wakf property, it is justifiable to decree possession of ! 
the property in favour of the plaintiffs, who sue in a 
representative capacity on behalf of the Mahomedan 
community, because no one has a better title to posses- 
sion than the plaintiffs. (^Ktng, C,J, and Smith, /.) 
Mahomed Abid v, Haji Bakshu. 158 I.O. 916 = 8 

B. O. 132 = 1935 O.W.N. 1149 = A.I.B. 1936 Oudh 
133. 

Wakf— Mutawalli —Alienation"— Usufructuary 

mortgage by mutawalli — Validity, 

Under Mahomedan Law, a mutawalli who is a Shia 
may execute a usufructary mortgage of a wakf property. 
Such a mortgage, even if made without the previous 
sanction of the Court, is not void if made for a justify- 
ing necessity. Its validity depends on whether it was one 
which should have been sanctioned by the District Judge 
if an application had been made to him previous to its 
execution. A usufructuary mortgage executed by a muta^ 
wain to pay off a simple mortgage over the wakf 
property is cleaily a transaction which was intended to ‘ 
preserve the wakf property and therefore one which 
should have received the sanction of the District J udge, 
{Bennet and Bajpai, //.) AFZAL HUSAIK v, CHHEDI 

Lal. 67 All. 727= 155 1 0. 791 = 7 B.A. 981 = 1986 
A L.J. 217 = 1936 A.W.B. 276 = A. LB. 1936 AU. 
792. 

— — - Wa^/’--Mutawalli — Alienation of wakf property 
—Validity — Governing princi pies. 

The doctrine of protection of bona fide lender to a 
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shebait or Mohunt under the Hindu Law cannot apply 
with the same force to a mutawalli under the Mabome- 
dan Law, The powers of alienation of a mutawalli are 
no higher than those of an ordinary lay trustee. Where 
the old trustees had committed fraud in obtaining the 
sanction of the Court, the alienation cannot be binding 
on the succeeding trustees. The permission ot the Court 
cannot mean that the Court guarantees repayment of the 
money which the purchaser may have paid to the seller 
in case the bargain falls through. The permission merely 
relieves the purchaser of the necessity to enquire. Where 
the trustees have a beneficial interest in the trust pro- 
perty, the lender should be deemed to have lent money 
to the trustees on their personal credit and not on the 
trust property. Alienations by previous mutawallis held 
to be unenforceable against their successors. (Muker/i 
and Guha, //.) SaILENDRA NATH PaLIT v, SyED 
Hade Kaza Mane. 69 Oal. 686=I.B. 1932 Cal. 326- 
= 137 1.0. 500=36 C.W.N. 193=54 O.L.J. 328 = 
A.LB. 1932 Oal. 356. 

[Disc. 1935 A.LJ. 217 (225).] 

—Wakf ---Mutawalli — Alienation — Validity. 

The position of mutawalli of a mosque is not that of a 
trustee in the sense of the English Law. Any alienation 
effected by him cannot enure beyond his lifetime or the 
termination of his office as a mutawalli. An alienee may' 
remain in possession for number of years, but on the 
death of the mutawalli who had alienated in his favour, 
his alienation comes to an end until and unless it is 
proved to have been effected for the legal necessity of 
the mosque. A.I.R. 1922 P.C. 123, Foil. {^Middleton, 
J,C. and Saaduddin, A. J. C.} AHMAD ShaH MUBA- 
RAK Shah v. Atta Khan. 162 I.O. 323=7 B. Pesh. 
49«A.I.B. 1934 Pesh. 67. 

——^Wakf — Mutawalli — Appointment by congregd" 
tion of locality. 

In the case of an institution confined to a particular 
locality such as the graveyard in a moballa, the congre- 
gations of that locality can appoint a mutawalli. 10 Cal. 
203, Kel. on. \Hasan, C,J. apid Kisck, Jf) DlLAWAR 
Husain v. Subhan Khan. 136 I.O. 241=I.B. 1932 
Oudh 97 = 8 O.W.N. 722 = A.I.B. 1931 Oudh 376. 
—^Wakf— Mutawalli — Appointment of — Duty of 
Court — Wishes of founder. 

The Court is not bound to accept the wishes of the 
founder of the wakf in the choice of the trustee. Its 
primary duty is to consider the general interests of the 
general body of the public for whose benefit the trust is 
cieated. {Sulaiman, Ag. C.J. and Bafpai, /.) 
Muhammad Ahsan ali Khan v, Ibrar Husain. 
I.B. 1931 AU. 641 = 133 1.0. 401 = 1931 A.L.J. 1071 
= A.I.B. 1931 AU. 765. 

' ■ Wakf — Mutawalli — Appointment of — Mode of, 

A suit under S. 92 of the C. P. Code is not absolutely 
necessary in all cases of appointing a mutawalli. A Court 
has power to appoint a mutawalli in certain circumstances 
and if some mutawallis are living, a notice to them is 
necessary before appointing a mutawalli. (^Bhide, /.) 
Elahi Bakhsh V. Mahomed Ghauns. LB. 193a 
Lah. 76=34 P.L B. 81 = 141 1.0.169 (2) = A.LB. 
1933 Lah. 27. 

■ ' ‘ Wakf —Mutawalli — Appointment of — Mode of— 

Mutawalli appointed by Committee under Religious 
Endowments Act, 1863, 

A mutawalli can under the Mahomedan Law be 
appointed by the creator of an endowment; he can be 
appointed or nominated by an outgoing mutawalli as his 
successor- in -office. The appointment of a mutawalli by a 
committee brought into existence under the Religious 
Endowments Act, 1863, is unknown to the Mahomedan 
Law. A mutawalli so appointed is only a servant of the 
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Committee and cannot claim the rights of a mutawalli 
under the general Mahomedan Law. and Bart- 

//.) Gholam Hossain Shah v, Syed altaf 
HOSSAIN. 61 Cal. 80»149Z.O. m5»6 B.C.735 
» 38 C.W N. 214 68 O.L. J. 383 » A.I.B. 1934 Cal. 
323. 

’ ’^•^Waki^Mutawalli'^ Appointment of — Mutawalli 
^appointed by bhek or order — Appointment influenced by 
will of last mutawalli — Validity. 

Where succession in a khankah/is regulated by and 
dependent on an election by the bhek or order and a 
person is appointed mutawalli accordingly, the appoint- 
ment is valid even though it is influenced by the will of 
the deceased mutawalli. ^Addtson and Din Mohammad^ 
y/.) ALi Shah v. Fateh Mohammad. 169 I.O. 
237=8 E.L. 366«A.I.R. 1935 Lah. 657. 

■ Wakf — Mutawalli — Appointment of —P ref creme 

of numbers of wakifls family. 

In the case of wakf, members of the family of the 
wakf ought to be given preference in appointment as 
trustees. Muslim law does not dread the management 
of wakfs being retained in the family of the wakf. But 
this does not mean that the descendants of the wakf have | 
a hereditary right to be mutawallis or that they are pro 
tected from removal in case of mismanagement. They 
should be particularly careful in the administration of 
the trust and should utilise the funds only in accord- 
ance with the principles of Islam. {Tyabji, /.) Maho- 
med HaJI HaROON KadwaNI, In re. 69 Bom. 424 
«166I.0.666 «8 B.B, 20 (l) = 37Bom.L.B. 396 = 
A.I.B. 1935 Bom. 254(1). 

'‘^Wakf — Mutawalli — Appointment of — Principles I 

— Femaletif can be appointed. 

A Court which is called upon to appoint a mutawalli 
for a Mahomedan durga might take into account the 
wishes of the founder, but subject to that no party has 
any absolute right to be appointed to the office ; the 
Court must make the appointment in the best interests of 
the institution. The words '‘"'Naslan badnaslatf* 
*'Bainam bad batnam*\ when used in a wakfnama in 
prescribing the line of devolution of the office of muta- 
walli mean * 'generation to generation^' and do not exclude 
descendants through females from succession to the 
said office. Females are not necessarily excluded from 
appointment to such office, though ordinarily when a 
competent male is available, it is not desirable to appoint 
a female as a mutawalli. {Ramesam and Jackson^ JJ.) 
SvED Mahomed Ghouse v. Sayabiran Sahib, 156 
XO. 767 = 8 B.M. 47 = 1936 M.W.N, 666 (2) = 41 L. 
W. 498= A.I.E. 1935 Mad. 638=68 M.L.J. 684. 

-^' " ’^^Wakf — Mutawalli — Claim of beneficiary against 
— Right to interest. 

In a suit by a beneficiary under a deed of wakf against 
the mutawalli for the payment to her of her share of 
profits, the payment of which had been unreasonably 
delayed, 

Held^ that the plaintiff was entitled to interest on the 
amount of his claim on “equitable” ground. The muta- 
walli, though not a trustee, stands in respect of his obli* 
gations, in the position of a quasi trustee. 40 All. 497 
(P.C.); 38 All. 581 (P.C.); 57 M.L.J. 662 (P.C.), Ref. 
iMukerji, .4.C.J. and Benmt^ /.) KiSHWAR JAHAN 
BEGAM V. ZaFAR MOHAMMAD KhaN. 66 All. 164 = 
6 LB. (All.) 322=146 I.O, 733 = 1933 A.L.J.21 = 
A.I.B. 1933 All. 186. 

■■ •Wakf — Mutawalli — Distinction between private 
and public wakfs — Status of mutawalli in private 
wakf. 

The estate in the wakf property is in God after the 
creation of a public wakf; but in the case of a private 
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wakf, the estate vests in the beneficiaries. In case of pri- 
vate wakfs the mutawalli is practically speaking the 
owner, with one limitation and that is, that he cannot 
make a transfer of the wakf property. But in every res- 
pect his position is the same as that of an owner. A 
mutawalli holding a property in the case of private w^akf 
cannot be said to be a mere manager or a superinten- 
dent. A manager holds the property during the pleasure 
of the proprietor. But the mutawalli in private wakfs 
holds the property during his life. After his death 
mutawalliship will go to his legal heirs. If there are 
several heirs, they will all be entitled to the profits of the 
wakf estate. The mutawalli in the case of a private 
wakf would not be accountable to any outsider in re>pect 
of the income of the wakf property. {Tkom and Kachh- 
pal Singh, //.) MOHAMMAD QAMAR SHAHKHAN V. 
Mahomed Salamat ali Khan. 66 All. 612=147 
10. 926=6B.A. 683 = 14 L.B. 450 (Eev.}=17 R.D. 
593= 1933 A.L.J. 685= A.I.B. 1933 All. 407. 

- " “•"Wakf — Mutawalli ekrarnama disposing of pjro~ 
perties of the trust — Minor taking benefits under— Es- 
toppel — Right to sue for the properties as mutawalli. 

Though by reason of having accepted certain benefits 
under an ekrarnama wrongfully disposing of properties 
l^elongingto a wakf, a minor may be estopped from ques- 
tioning the validity of the ekrarnama in his personal 
capacity, it does not preclude him in the capacity of 
mutawalli, to sue for the recovery of the properties of the 
endowment w-rongfully disposed of nnder the ekrarnama. 

\ {Mukerfi and Bartley, JJ.) SYED ZaINUDDIN IIOS- 
siENz/. MouLvi Mahomed Abdur Rahim. 140 
IC. 799 = I.B.1933 Oal. 46=68 C.L.J. 269=36 0. 
W.N. 972=A.IB, 1933 Cal. 102. 

— • ' ^ PVakf — Mutawalli'^Oflice of—Pfature of— Power 

to nominate successor. 

In the absence of any provision in the wakfnama, the 
office of a mutawalli is neither heritable nor transferable. 
A mutaw'alli has only power to nominate his successor 
in death-bed, but he has no right to appoint his suc- 
cessor in his own lifetime and in health and withdraw^ 
from the management of the wakf or transfer or assign 
his office during his lifetime and while in good health, 
unless his powers are “general” or as the authorities put 
it “unless the consignment was made to him in a general 
manner”. That is to say, such appointment or transfer 
is valid only when the appointing mutawalli or the muta* 
walli who is transferring his office had been given at the 
time of his appointment either by the wakif or the kazi, 
the power of transferring the trust to another and sub- 
stituting that other in his own place by a sanadi wakf or 
wasiat, should necessity arise for it. 37 Cal. 263, Rel. 
on. iMltter, /.) MOHAMMAD SOLEMAN V. TASAD- 

DUQ Hossain. 158 I.C, 544=8 B.G. 192=A.1.B. 
1935 Cal. 623. 

-"Wakf — Mutawalli — Position of — If a trustee — 

Vesting of property. 

Under the Mahomedan Law% the moment a wakf is 
created, all rights of property pass out of the wakif and 
vest in God Almighty. The curator, whether called 
mutawalli, sajjadanashin or mujawar, or by any other 
name, is merely a manager of the wakf. He is not a 
“trustee” in the technical sense as understood in the 
English system, nor is any property belonging to the 
wakf “vested” in him. {Sir Lancelot Sanderson.) 
Allah rakhi v. Shah Mahomed Abdur Rahim. 
61 IJk. 60 = 66 All. 111=6 B.P.O. 80 = 147 I.C. 887 
=38 C.W.N.400 = 3 A.W.B. 387=11 O.W.N. 297- 
S9L.W. 421 = 36BomL.B. 408=1934 M.W.N. 258 
«59 O.L.J. 157=1934 A.L.J. 466= A.I.B. 1934 P.O. 
77=66 M.L.J. 431 (P.O.). 
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PVaJkf — MutawalU — Powers — Modificatim of 

pr ovist on for servants. 

If the pay or pension of servants is made a valid 
object of wakf it is not open to any mutawalU to inter- 
fere with it by reducing the amount fixed. {Pullan 
and Niamatnllah, JJ.) ABDUL WaHAB v, SUGHRA 
BEG AM. 64 All. 466«I.E. 1932 All. 236 = 136 1.0. 
619 = 1932 A.L.J. 171 = A.I.B. 1932 All. 248. 
—■^Wakf-— MutawalU — Removal of — Breach of trust 
— Negligence to repair. 

If a mutawalli, with funds in his hands, neglects to re- 
pair the wakf premises and allows It to fall into dis> 
repair, it amounts to a breach of trust, for if he know- 
ingly and intentionally causes damage or loss to the 
wakf, or if he misdeals with the trust property, he must 
be removed from his office. The rule is applicable also 
to those mutawallis who are also Sajjadanashins. {Dhavle 
and Saunders, JJ,') NAJIUDDIN AHMED AMIR 
Hasan khan. 163 1.0. 667 = 7 B.P. 361= A.I.B. 
1934 Fat. 443. 

Wakf — MutawalU — Removal — Grounds — Arrest- 
ing hostile title in htmself. 

The denial by a mutawalli of the wakf character of 
the property and his setting up an adverse title to it in 
himself are sufficient to render him an unfit person to 
continue in office. 72 I.C. 303 and A. I. R. 1924 Lah. 
107, Ref. (^Broadway and Johnstone, JJ.) FaZLA v, 
Zain ul-ab-din. 13 Lah. 162= I.B. 1931 Lah. 488 
= 1311.0. 632=32 P.L.B. 400=A.I.B. 1932 Lah. 
359. 

■■■ . ... ■ lyakf — Mutawalli — Rights of mutawalli and of 
benefictaries, 

A “wakf” property is not vested in the “mutawalli” 
but the latter is the only individual who has the right of 
administration vested in him; and so long as he is in 
charge of the “wakf’' property, no outsider has any right 
of interference. Therefore it is open to the mutawalli to 
throw open the wakf property for purposes other than 
those originally intended by the wakf provided that they 
do not conflict with and in no way prejudice the latter, 
but he cannot be compelled to do so by those claiming 
to be the beneficiaries. For, the beneficiaries are 
entitled merely to participate in the benefit arising from 
the “wakf" but they cannot arrogate to themselves the 
right of setting up a committee to displace the authority 
of the “mutawalli.” {Ntamatuilah, J,) Syed Ahmad 
V. Hafiz Zahid Husain. 163 I.C. 1096=7 B.A. 
667 = 4 A. W.B. 461 = A.I.B. 1934 All. 732. 

Wakf — Mutawalli — Succession — Custom and 

practice — Right of choice — Death^bed nomination not 
necessary. 

The correct method of ascertaining the succession to 
a gadi is to consider the custom and practice followed in 
the family or durgah, such practice being proved by 
testimony. The practice is regulated by the practice of 
the particular durgah and the neighbouring durgahs, 
such family practices being taken as indicative of the 
wishes of the original founder. The eldest son, if 
qualified, is the natural successor of the father. But 
where there is evidence of a power of selection the 
actual observance of seniority even in a considerable 
series of succession cannot of itself defeat the custom 
which establishes the right of free choice. Nor is there 
any rule of law requiring death -bed nomination in case 
of succession to 19 Cal. 203; 36 Bom. 308; 4 

Lah. 15 (PC.) and 12 M.I.A. 523 (P.C.), Rel. on. 
{Wild, J,C. and Aston, AJ.C,) ZlADIN SHAH 
Ahsan Shah. 26S.L.B. 611 = 135 1 0 260=1.B. 
1932 Sind 20= A.I.B. 1931 Sind 128. 

^ ^l awal It •^Suc cessi on — Custom — Proof 

of. 
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A custom that the office of mutawalli should devolve 
from eldest son to eldest son or by any other rule of 
inheritance is opposed to general Mahomedan Law and 
must be supported by strict proof. 13 Bom. 555, Ref. 
{IVild, J.C, and Aston, A.J.C.) ZlADIN SHAH v. 
Ahsan Shah. 26S.L.B. 511 = 136 1.0. 260=LE. 
1932 Sind 20=A.I.B. 1931 Sind 128. 

■ Wakf -^Mutawalli — Succession to office — Rtde 

of — Nomination — Mi nor. 

No right of inheritance to the office of mutawalli 
is recognised by Mahomedan Law; the succession is by 
nomination. The mutawalli may appoint his successor 
on his death’bed. Where the nomination of a successor 
was challenged on the grounds that the mutawalli 
ultimately recovered and that the nominee was a minor 
on the date of his nomination. 

Held, that the first defect was cured by the conduct 
of the late mutawalli who up to the time of his death, 
treated the nominee as his successor; the second by the 
nominee having in the interval reached the age of 
fifteen which was the age of majority. {^Nelson, R,M,y 
NIZAMALIKHAN v. NAWAB KHAN. 16 N.L.J. 133. 

Wakf — Mutawalli — Succession to office — Rules 

governing — Nomi nation more according to Sufism than 
election. 

The question of succession to the office sajjadanashin 
and mutawalli is usually determined by the direct evidence 
of a deed of endowment, if any or in the absence of any 
such document, by the usage of the particular institu- 
tion. In determining the usage, one should approach 
the subject from the point of view of Sufism, its doc- 
trines and its teachings and should not allow himself to 
be influenced by practices of certain modern institutions, 
the head of which is appointed by election and counting 
of votes. Sufism may be generally described as the 
process of purifying the human mind, by curing it of 
its baser passions, under the guidance of a spiritual 
preceptor. It is a process of self discipline and self- 
control which leads man to the right path. The nomi- 
nation by the existing sajjadanashin of his successor is 
supposed to carry the guarantee that the nominee knows 
the precepts which he is to communicate to the disciples. 
So the practice of nomination is a more probable custom 
and more in accordance with Sufism than the practice 
of election of the successor by the general body of 
murdis and worshippers. 

Held, on the evidence in the case, the succession to 
the office of sajjadanashin of the shrine in Mauza- 
Begampura, Lahoie, was regulated by nomination by 
the last incumbent followed by the formal installation 
by the electoral body after the death of the last 
sajjadanashin. {Addison and Agha Haidar^ J J.) Ghu- 
LAM Mahomed v, Abdul Rashid. 14 Lah. 668= 
l.B. 1933 Lah. 628 = 144 I.C. 636=34 F.L.B. 868= 
A.I.B. 1933 Lah. 906. 

Wakf — Mutawalli — Suit to eject trespasser from 

wakf property — Parties — All mutawallis not impleaded 
— Effect, 

Where administration of a trust is vested in several 
persons they all form, as it were, one collective trustee 
and they must exercise the powers of their office jointly. 
If a suit has to be brought to recover trust property in^ 
the possession of trespasser, all must join as plaintifiFs, 
and only such of them as refuse to join as plaintiffs 
must be made defendants; all the trustees must bo 
parties to the suit. This principle applies to shebaits 
and mutawallis. Hence some of the mutawallis alone 
cannot maintain a suit for recovery of possession of 
wakf property in possession of a trespasser especially 
where the property is not admitted to be wakf property. 
Luke V. South Kensington Hotel Co„ 11 Ch. D. 121, 
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Appl.; 8 Cal. 42 (P.C.); 5 C.L J. 527 and 11 Cal. 338, 
Appr. J,) MOHAMMAD SOLEMAN v. 

TaSaDDUQ Hossain. 168 I.O. 644=»8 B.O. 192=' 
A.I.B. 1935 Cal. 623. 

—^Wakf — Mutawalli — Transfer of office — Permis- 
sibility. 

It is an elementary principle of Mahomedan Law that 
the office of a sajjadanashin or a mutawalli of a reli- 
gious endowment cannot form the subject of transfer 
by sale or mortgage. {Ttk Chand and Agha Haidar^ 

jj.) Haji An Mahomed z/. Anjuman-Mslamia, 
Punjab. 12 Lah. 690 « 136 I.O. 6e-I.R. 1932 
Lah. 40-32 P.L.B. 867- A.I.B. 1931 Lah. 379. 

Nature of. 

IVakf — Nature of — English and Muhammadan 

conceptions of trust^^Distinction between. 

The distinction between an English trust for charita- 
ble and religious purposes and a Muhammadan wakf is 
more historical than legal. "Wakf signifies the extinction 
of the proprietor's ownership in the thing dedicated and 
the detention of the thing in the implied ownership of 
God in such manner that the profits may revert to and 
be applied for the benefit of mankind. According to 
the English doctrine historically viewed a trust involves 
a double ownership and two estateb, one legal and the 
other equitable. As under the English Law, the legal 
ownership is vested in a human being, he can transfer 
it subject to the obligation imposed thereon. Under the 
Mahomedan Law, while the ownership is vested in 
God, the mutawalli is his manager, he cannot transfer 
the corpus of the property. (Nha/a Mahomed Noor 
and Scroope, JJf) MaHOMED KaZIM v, ABI SaGHIR. 
llPat. 288 -I.E. 1932 Pat. 81-136 1.0, 417-12 
Pat.L.T. 817-A.I.B. 1932 Pat. 33. 

Wakf — Nature of— Property vested in the 

Almighty, 

In the case of a Mahomedan wakf the conception 
exists that wakf property is vested in the Almighty and 
not in the mutawalHs who act merely as representatives 
and managers. The general principle applicable to 
Mahomedan wakf is the same as that applicable to the 
property of a Hindu idol. {Bishcshwar Nath and 
Allsop, //,) Muhammad Jafar v. Muhammad 
Taqi Khan. 9 Luck. 170-6 I.B. (Oudk) 76-146 
1.0. 1003-10 O.W.N. 1163-A.I.R. 1933 Oudh 617. 

Object of. 

Wakf — Object of— -Charitable object— Provision 

for servants. 

A provision for the salary and pension of servants is 
a valid object of wakf. {Pullan and Nsamatullah^ 
//.) Abdul Wahab z/. Sughra Begam. 54 All. 
465-I.R. 1932 All. 236-136 1.0. 619-1932 A.L.J. 
X71-A.I.B. 1932 All. 248. 

Wakf — Object of — * Robot** in Mecca, 

The construction of a building in Mecca known as 
“robat'* is a fit purpose for which a wakf can be validly 
made under Mahomedan Law. {Xek Chand and Monroe^ 
JJ.) Mahomed Yu.suf v. Muhammad Sadiq. 14 
Lah. 431-I.R, 1933 Lah. 431-144 I.O. 271-34 P. 
L.B. 677 and 972-A.l.R. 1933 Lah. 601. 

Proof of. 

See also GRAVEYARD, supra, 

Wakf-^-'Proof of—Imome used for shrine — 

Dedicalton. 

Where there is nothing to prove that a certain pro- 
perty which was made a present of, to a spiritual guide 
was ever made wakf or set apart in perpetuity for any 
pious object by anybody the present must be taken to 
be in the nature of a personal gift to the spiritual guide 
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and cannot be assumed to be a wakf. The mere fact 
that the income of the property has long been used for 
purposes of a shrine is not sufficient proof that it is 
endowed property. {Srivastava and Zia-ul-Nasan^ 
JJ.) Ahmad Ashraf v. Murtaza ashraf. 164 
I.C. 1023-7 B.O. 633-1936 O.W.N. 415-A.I.B. 
1935 Uudh 299. 

Wakf— Proof of— Long user — Dedication, 

Where a plot of land is described as a Takia and has 
been used for many ye.ars as a place for burial by Maho- 
iiiedans, whether they are members of one family or not, 
a presumption arises that there is a wakf by user and 
the property cannot be the subject of an alienation. In 
such a ca?e there is no distinction between a public and 
private graveyard. {Pullan^ Jj) ChHUTKAO v. GaM- 
BHIK M AL. 6 Lack. 452 - I.B . 1931 Oudh 133 - 139 
LC- 117-7 O.W.N. 1169 = A.I.R 1931 Oudh 45. 

[F. 7 Luck. 198 ('203}. B. 33 P. L. R. 768 (769). 
D. 11 O.W.N. 428 (430).] 

Wakf— proof of— proof of intention — Conduct 

of settlor — Dedication, 

The intention of the settlor has to be inquired into in 
order to make out whether the wakf was real or not and 
for the purposes of such enquiry, facts and circum- 
stances showing or suggesting that it was never intended 
to be acted upon are relevant. The conduct of the 
settlor himself at the time of the transaction as also his 
subsequent conduct, if it is merely in continuation of 
his conduct at the time and of a piece with it are rele- 
vant in such an enquiry. The question whether in fact 
the wakf was acted upon or not is not relevant except as 
a means of or by way of a step for determining that 
intention; in other words, if the intention that it should 
be operative is established, the fact that it was not act- 
ed upon by the settlor himself would not detract from 
its validity in the least, but would be only evidence of a 
breach of trust on the part of the settlor. 

Held% on facts, that the wakf was not real but a sham 
transaction, {^Mukerji and Mallik^ JJ) EbrATEN- 
NESSA Bibi v. Debendra Nath Sen. 37 0. W.N. 892 
-1501.0, 386-6R.O, 844-A.I.B. 1934 Cal. 14. 
Wakf — Proof of — User — Dedication, 

It is a well-recognised principle of Mahomedan Law 
that a wakf may be established by the evidence of user. 
When a long period has elapsed since the origin of the 
alleged wakf, user can be the only available evidence to 
show whether the property is or is not wakf. Mauso- 
leum of saint held on the evidence to be wakf. 27 P.R. 
1913 (P.C.), Kel. on. {Shadi Laf CJ, and Walker, J) 
Mehraj Din v, Ghulam Mahomed. 12 Lah. 640- 
I.B. 1931 Lah. 940 = 134 I.C. 492=32 P.L.B. 276- 
A.I.B. 1931 Lah. 607. 

Wakf— Proof of— Usage, 

Usage can be taken into consideration in deciding 
whether there is a trust of a public nature. 53 Mad. 608; 
40 Cal. 297; 11 I.C, l66 and 34 All. 468, Ref. {Khaja 
Mahomed Noor and Scroope, JJ) MaHOMED KaZIM 
V, ABI Saghir. 11 Pat. 288-I.B. 1932 Pat. 81-136 
LC. 417-12 Pat.L.T. 817 -A I.R. 1932 Pat. 33. 
Wakf— Proof of — Wukif himself the mutawalli. 

The wakif himself may be the mutawalli and in such 
a case when a wakf inter vivos is made, there should be 
indication of change of possession from the wakif as 
original owner to himself as mutawald; physical change 
of possession is not necessary, indeed in such cases that 
is not possible; but some overt act indicating the change 
of tenure of the property dedicated is sufficient, such as, 
for instance, mutation of names in the revenue lecords, 
mention of a deed or even actual user of the property 
for purposes of the wakf. {Skemp and Jai Lai , JJ) 
BaDRUL ISLAM ALI KhAN V. MX. ALI BEGUM. 16 
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Lab. 782<»168 1.0. 465 ^8 B.L. 261>=A.1.B. 1935 
Lab. 251. 

Public and private wakf. 

—Wakf — Public and private wakf — Distinction 
between — Status of mutawalli. See MUTAWALLI, supra. 
55 All. 612 = A.I.B. 1933 All. 407. 

Beligious office. 

H^akf — Religious office — Asarai Sheriff — 

IV Oman t t f di squal tfied . 

A woman is not disqualified from holding the office of 
Asarai Sheriff where the duties of the office are such as 
can be performed by a woman. {Mad naiuin Natr, J.) 
Syed abijul Hameed Sahib v. Syed Unnissa 
Bibi. 1521.0. 630*7 B.M. 264(1)=41 L.W. 83 = 
1935 M.W.N. 162«A.I.B. 1934 Mad. 692(1) “67 
M.L. J. 907. 

Wakf — Religious ofldee — Khademship — Woman 

whether disqualified, 

A religious office can be held by a woman under the 
Mahomedan Law, unless there are duties of a religious 
nature'attached to the office which she cannot perform 
by person or deputy and the burden of establishing that 
a woman is precluded from holding a particular office is 
on those who plead exclusion. 

Quaere * — Whether females can hold the office khadem 
in a shrine. {Mukerjt, Jf) AMIRANNESSA BibI v, 

Hatemali Khan. 6 I.B. (Cal.) 279=1461.0. 919 = 
37 O.W.N. 697 = A.I.B. 1933 Cal. 739. 

Bevocation. 

• ’Wakf — Revocation — Power tn favour of settlor — 
Invalidity of wakf. 

The reservation of a power of revocation in a deed of 
wakf is inconsistent with the fundamental idea under- 
lying a wakf, that fundamental idea being that the pro- 
perly is treated as vested, not in trustees, but in Almigh- 
ty God, and therefore a power of revocation in favour 
of the settlor contained in a deed of wakf renders the 
deed void and it is immatei-ial that where there are two 
settlors the power of revocation is only in favour of one 
of them when both concur in giving such power. {Beau- 
mont^ C,J. and Blackwell^ /.) ABDUL JSatAR v, AuYO- 

cate-General of Bombay. 143 I.O. 799=1 R. 
1983 Bom. 286 = 35 Bom.L.B. 18 = A.I.R. 1933 Bom. 
87. 

Sajjadanaslilii. 

See also MANAGEMENT, supra. 

Wakf — Sajfadanashin — Duty to maintain 

accounts. 

Where certain property was directed to be in the 
possession of the “yajjadanashin'* for application of the 
income to the urs and Dargah and the expenses of the 
visitors and guests subject to the condition that the 
descendants of the founder should divide the same in 
case of mismanagement or misappropriation of the in- 
come by the Sajjadana'>hin, 

Held, that it was the duty of the Sajjadanashin as 
trustee or agent to maintain accounts to show that he 
was rightly and properly spending the income of the 
wakf property upon the expenses of the urs and Dargah, 
{Raza and Smithy JJ,^ HABIB ASH RAF v, SYED 
Wajihuddin. I.B. 1933 Oudh 272= 144 I.O. 664 
= 10 O.W.N. 214= A. LB. 1933 Oudh 222. 

■ ■ •••‘Wakf — Saifadanashin — Mutawalli — Miscon- 

duct, 

It is grave misconduct even in a Sufisajjadanashin- 
mutaw’alli who spends money on gramophone records so 
as to fail to pay in time the road cess due on the trust 
properties. (Dhavle and Saunders ^ //.) NAJIHUDDIN 


AHMEDz/. AMIR HASAN KHAN. 163 I.O. 667 = 7 B. 
P. 361= A.LB. 1984 Pat. 443. 

Wakf — Sajjadanashin — Powers of — Right to 

control mutawalli. 

The status of a Sajjadanashin is higher than that of a 
mutawalli. He is the head of the institution and as 
such is not only the teacher of religious doctrines and 
rules of life but also the manager of the institution and 
the administrator of its charities. The mutawalli, on the 
other hand, is merely in charge of the secular affairs of 
the institution. He is a manager or superintendent, but 
has no beneficial interest in the endowment and is not 
connected with the preaching of religious doctrines. 
Subject to any agreement between them, the manage- 
ment of the properties by the mutawalli is subject to the 
supervision of the Sajjadanashin and in the exercise of 
the right of supervision, it is wfithin the rights of the 
Sajjadanashin to inspect the accounts and to require 
the mutawalli to submit accounts or furnish necessary 
information and to issue suitable dii ections, when 
necessary. {Bhide^ J.') SaudaR ALI SHAH v. GheNE 
Shah. I.B. 1933 Lah. 278 = 142 1.0. 847 = A.I.R. 
1933 Lah. 444. 

■— ■ ' Wakf — Saj jad anashi n — Removability. 

A sajjadanashin is removable if a proper case is made 
out. Cases of mismanagement or incapacity will not 
ordinarily be sufficient to remove a sajjadanashin as 
distinct from the managership of the property. It must 
be shown that the man is not only incompetent to 
manage the property but that he is of such a low mora 
lity that his continuance as the superior of the sacred 
shrines and institutions is repugnant and undesirable. 
{Khaja Mahomed Noor and scroope, JJf) Shah MaHO- 
MED Kazim V, ABI Saghir, 11 Pat. 288 = LB. 1932 
Pat. 81 = 136 LC. 417=12 Pat.L.T. 817=A.LR. 
1932 Pat. 33. 

‘Wakf — Sajjadanashin — Right to tents and pro- 

fits, 

Sajjadanashin held entitled to take by way of remune- 
ration the balance of the rents and profits of the Far- 
rukhsiyari properties after defraying the costs of reli- 
gions ceremonies, etc. {Dhavle and SaunderSy J Jf) 

Najiuddin Ahmad v. amir Hasan Khan. 163 LC. 
667 =7 R.P. 361=A.I.B. 1934 Pat. 443. 

Wakf — Sajjadanashin — Succession — Selection 

from descendants of founder. 

The office of a Sajjadanashin stands on a special 
footing: “he is not only a mutaw'alli but also a spiritual 
preceptor, and in him is supposed to continue the spiri- 
tual line (silsila).'* This supposed continuity of the 
spiritual tradition must obviously be taken into account 
and, speaking generally, is much more likely to be 
secured by the selection of a properly qualified descend- 
ant of the founder than of a stranger of the family. 
(Dhavle and Saunders, //.) NAJIHUDDIN AHMAD v, 
Amir Hasan Khan. 153 I.O. 667 = 7 R.P. 361 = 
A.IB. 1934 Pat. 443. 

Subject-matter of. 

Wakf — Subject-matter of^Promtssory notes-^ 
Recognition of wakf for over 75 years— Income applied 
to chanties— Validity , 

Whether Government promissory notes, being inter- 
est-bearing securities can or cannot be the subject of a 
dedication to God, which is an essential feature of every 
Mahomedan wakf, where the wakf of promissory notes 
has been recognized by the mem bers of the family for 
three quarters of a century or more, and the income of 
the fund has been applied, at all events in the main, 
consistently to charitable purposes, the wakf is valid. 
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{Sir George L(wnaes.) MAHOMED SaDIQ ALI KhaN 
V, Fakr JAHAN Begam. 69I.A. 1=»6 Luck. 556- 
136 I.O. 385*I.R. 1932 P.O 81-36 O.W.N. 137*35 
L.W. 118*1932 A.LJ. 663*8 O.W.N. 1378-62 
.O.L.J. 328-A.I.R. 1932 P.O. 13*62 M.L.J. 320 
(P.O.). 

Takia. 

See also (JRAVEYARD 

Wdkf—Takta— Dedication to religious objects. 

In order to determine the religious character of a 


MAHOMBDAN LAW— Wakf . 

proprietary body had some rights left with them. {Ad- 
dison and Dtn Mohammad, //.) JaNI v, BISHAN 
SINGH. 161 1.0. 173-8 B.L. 676 *38 P.L.B. 349 * 
A.I.B. 1936 Lab. 698. 

Tomb. 

-IVakf — Tomb of saint — Prayers offered — Uras 


takia and before applying to it the incidents of a Musal- 
man wakf one must, in absence of direct proof of dedi- 
cation, take into consideration the early history of the 
institution and the existence of religious associations and 
a holy atmosphere about it and for this purpose the 
general setting in which the property claimed to be wakf 
is placed is of considerable importance. A.I.R 1924 
Lah. 58, Ref. {Tck Chand and Agha Haidar, Jf.) 
Haji ali Mahomed v, anjuman i-islamia, 
PUNJAB. 12 Lab. 590*135 I.C. 56 = I.B. 1932 Lab. 
40 = 32 P.L.R. 867 = A.I.R. 1931 Lah. 379. 

'Wakf — Takia — G rant to — V al idi ty, 

Takia is itself an institution recognized by law and a 
grant or endowment to the same is as valid as wakf as 
to a khankah, a dargah or a mosque. {Tek Chand and 
Agha Haidar, JJ ) HAJI ALI MaHOMED z/. ANJU- 
MAN-Mslamia, PUNJAB. 12 Lab. 690*135 I.C. 66 
= I.R. 1932 Lah. 40 = 32 P.L.E. 867= A.I.R. 1931 
Lah. 379. 

—Wakf — Takia — Khankah — Property attached, 

Takis and khankahs properly so called are religious 
foundations among the Mahomedans and the property 
attached to them is wakf and therefore tied up in the 
ownership of God. A.I.R. 1922 P.C. 123, Rel. on. {Tek 
Chand and Agha Haidar, //,) HAJI ALI MAHOMED 
ANJUMAN-M.SLAMIA, PUNJAB, 12 Lab. 590 = 135 
I.C. 56=IR. 1932 Lab. 40 = 32 P.L R. 867 = A.I.R. 
1931 Lah. 379. 

[D. 33 P.L.R. 180(181).] 

Takias — Recognition by Mahomedan religion — 

Not coming within the strict purview of Mahomed Law 
See KHaNKAS supra, A.I.R. 1935 Lab. 667. 

Wakf — Takia — Takiadar, Position of. 

A takiadar is not necessarily a duly constituted muta- 
w’alli. A person may take it upon himself to be a takia- 
dar, in the sense that he takes charge of a graveyard, 
and concerns himself in its management, but it does not 
necessarily follow that he is a duly constituted mutawalli, 
or that he has any legal authority to manage the 
graveyard. {King, C, J, and Smith, J.') MaHOMEU 
ABiD^. Haji Bakhshu. 158 I.C. 916 = 8 R.0. 132 
= 1935 O.WN. 1149 = A.IR. 1936 Oudb. 133. 

'Wakf— Takia— Use by Muslims as graveyard 

for several years — Dedication. 

Where the takia in dispute contained the Muslim 
graveyard which constituted the bulk of the land and 
which had been in existence there from time immemorial 
and adjacent to which graveyards there was always a 
place for saying prayers funeral or otherwise and there 
also invariably existed a kotha to afford shelter to the 
Faqir who looked after the graves and the proprietary 
body thought it fic to divest themselves of the nominal 
ownership of the site underneath and to acknowledge the 
takia as the owner thereof, and the revenue authorities 
corrected the entries to end all future disputes and con- 
troversies. 

Held, that the takia in suit was meant for the use of 
the Muslim community alone and was not open to use by 
'the members of all communities and creeds and the 
.mere fact that any wayfarer taking shelter in the kotba 
'Was not objected to by the faqir did not show that the 


• held — Dedication may be presumed, 

I Where for a considerable number of years the public 
! have been offering prayers in a mosque close by a tomb 
; of a Mahomedan saint, and an annual uras attended by 
! persons belonging to Momin sect of Mahomerians has 
been regularly held, it must be presumed that the 
I mosque and the tomb have been duly dedicated and 
I have become wakf by user and that the presumption 
■ might fairly be extended to other buildings and land 
enclosed within a compound wall which might be regar- 
ded as appurtenant to the tomb. 40 Cal. 297 (P.C.) and 
9 I.C. 358, Rel. on. {Baker and Broomfield, / JJ) 
Saiyad Maher Husain v, Haji Alimahomed. 
1521.0. 50=7 R.B. 121=36 Bom.L E. 526=A.I.R. 
1934 Bom. 257. 

••Wakf — Tomb — Suit for declaration about tomb 
on defendant's plot — Bights depend on evidence. 

A suit under O. 1, K. 8 of the C. P. Code, was insti- 
tuted by the plaintiff as representatives of the Maho- 
medan community for a declaration that they are entit- 
led to keep their shop in the fair held in a certain village 
that the defendants (Hindus) have no right to accept 
offerings, to make arrangments for the management of 
the Durga, etc. It was found that the defendants were 
the proprietors of the whole village including the plot 
on which the tomb existed. 

Held, that the right of the plaintiffs to obtain any of 
the reliefs was not one arising out of any rule of law, 
Mahomedan or general law but that it rested on proof 
of usage and on the continuous exercise of it for a 
sufficiently long period of time, both of which were 
i matters of evidence. {H^azir Hasan, C, /. and Smith, 

I /.) Rasool Bakhsh V. Manohar Lal. 161 1.0. 
i 87 = 7 E.O. 82 = 11 O.W.N. 281. 

I 

I Trust. 

I Wakf — Trust other than. 

I Trust, apart from wakf, is not unknown to the 
j Muhammadan Law. It is known as 11 I.C. 
166, Diss. (Khdja Mahomed Noor and Scroopc, 7J.) 
Mahomed Kazim v. Abi Saghir. ii Pat. 288=1. 
R. 1932 Pat. 81 = 136 I.C. 417 = 12 Pat.LT. 817* 
A.I R. 1932 Pat. 33 

Validity of. 

; Wakf-— Validity of — Bequest for^'KkairayatV*. 

j A bequest for “Khairyati’* w^orks is not a valid trust 
I to which the Courts would give effect, 23 Bom. 725 
I (P.C.) and Monce v. The Bishop of Durham, (1804)9 
! Ves. 399, Appl. In re Willis, (1921) 1 Ch. 44; 19 S.L. 
i R. 220; 31 B.L.R. l55. and 1 Luck. 554, Ref.; A.I.R. 
i 1930 Bom. 191 and 36 Bom. Ill, Dist. 41 Bom. Ill, 

I Not foil. {Wild. /. C. and Milne A.J.Cf) MaHOMED- 
AT.lv. Lakhmi Chand. 25 S.L.R. 416=I.B, 1931 
Sind 44 = 130 I.C. 666= A.I.R. 1931 Sind 75. 

Wakf — Validity — Construction of house in ex- 


cemetery — Wakf of. 

When a private person builds a house in a cemetery 
closed for burial and makes a wakf of it, a wakf is con- 
stituted of the materials of the house, although no wakf 
of the land itself is created, because the land does not 
belong to him. But the house, having been built on 
wakf property without any right or authority, it cannot 
be allowed to stand, because a construction illegal at 
its inception cannot be allowed to continue in contraven 
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tion of the original purpose of the wakf, cemetery. 
It is quite within the range of* possibility that the ceme- 
tery though closed at the time* may again be required 
or used for purposes of burial. iZia-ul-ffasan^ y.) 

Ehsan Beg v , Kahmat Ali. 1521 C. 798=7 E.O. 
247=11 O.W N. 1376=A.I.E. 1936 Oudh 47. 

— JVaJ^f--Valtdtty of — Dedication for recitation of 

Koran — Absence of charitable purpose. 

In order to create a valid wakf under the Mahomedan 
Law there must be a charitable object. Dedication of 
properties, the income of which is to be devoted to read- 
ing the Koran at a private tomb does not create a valid 
wakf; and the lact that the tomb over which the Koran 
is to be read is that of a descendant of the Prophet or a 
Thangal makes no difference, {fieasleyt C, J» and 
King, /.) Kunhamutty V. Thondikodan Ahmad 
Mudaliar. 68 Mad. 204 = 164 I.0. 161=7 E.M. 
413=1934 M.W.N 1338 = 40 L.W. 806=A.I.E. 
1935 Mad. 29 = 68 M.L.J. 107. 

Wakf --Validity of— Direction in wakf to sell 

property and apply sale proceeds to wakf. 

It is well settled that a direction to the Mutawalli in 
the deed of wakf authorizing him to sell the dedicated 
property and apply the proceeds thereof in carrying out 
the purpose of a wakf is valid under Mahomedan Law. 
In such a case the sale of the property is not in contra- 
vention of, but is in accordance with, the terms of the 
endowment, and its object is not to defeat, but to carry 
out the purpose which the founder had in view. (7’r^ 
Chand and Monroe, //.) MAHOMED YUSUF ». 
MUHAMMAD Sadiq. 14 Lah. 431 = I.E. 1933 Bah. 
431 = 144 1.0.271 = 34 P.LB. 677 and 072=A,I.B. 
1933 Lah. 601. 

——Wakf — Validity of — Essentials of. 

The essentials of a valid wakf are: firstly, an 
appropriator must destine the ultimate application of 
the income to the objects not liable to become extinct ; 
secondly the appropriation must be at once complete ; 
thirdly, there must be no stipulation in the wakf for 
sale of the property and expenditure of the price on the 
appropriator's necessities; and fourthly, perpetuity must 
be a necessary condition. It is not necessary for the 
word ‘abad' (perpetual) should be mentioned or that 
the object in favour of which the dedication is primarily 
made should be of a continuing and permanent cha- 
racter. lO Cal. 533. Foil. ilC hat a Mahomed Noor and 
Scroops, y/.) Mahomed Kazim v, abi Saghir. 11 
Pat. 288=I.E. 1932 Pat. 81 = 136 1.O. 417=12 Pat. 
L.T. 817 = A.I.E. 1932 Pat. 33. 

'——Wakf -^Validity of— Gift to charitable objects | 
illusory — Wakf executed in 1906. 

A wakf executed in 1906 before the Act VI of 1913 j 
came into force, comprised a house worth about | 
Rs. 40,000 and other properties with an annual income 
of Rs. 600. It provided for the payment of Rs. 158 as 
personal annuities, Rs. 112 for religious and Rs. 29 
for charitable purposes annually and directed the 
balance to be spent on the repairs of a house in which 
the mutawallis were to reside. 

Held, that the deed was not a valid wakf as the bulk 
of the income was not dedicated to charitable or reli- 
gious objects but that a valid charge for the portion of 
the income dedicated to religious and charitable pur- 
poses was created, 54 I. A. 372 ; 17 I. A. 28 ; 22 1. A. 
76 ; 27 All. 320, Ref, {^N iamatnllah and Bennet, JJf) 
MOHAMMAD IRFAN ALI KhAN v, MOHAMMAD 
T.AHIR ali Khan. 1933 A.L J. 97=147 1.0. 173= 
-6E.A. 417 =A.I.E. 1933 All. 277. 

Wakf— Validity of — Musha for mosque or 
urial ground. 


MAHOMEDAN LAW— Wakf. 

Under Mahomedan Law, the wakf of a “musha" for 
a mosque or burial ground is not valid whether the pro- 
perty is capable of division or not. {Ganga Hath, /,> 
BadrulHaq Rashidi V, Shah Hasan Ahmad. 
169 1.O. 37=8 E.A. 381=1936 A.W.E. 97=1986 A, 
L.jr. 400=A.IB. 1936 All. 278 (2). 

—Wakf— Validity of — Ho provision for muta^ 
walls 5 in future generations — Fraction of income 
allotted for charity — Absence of ultimate gift — If 
valid as family arrangement , 

Where a wakf deed does not make any provision as 
regards mutawallis in future generations, and the object* 
of the wakf is limited to certain individuals named and 
the charities exhaust a very small part of the income of 
the property and there is no provision that after the 
extinction of the line of the “wakf** the income of the 
property is to be spent for the benefit of the poor, the 
so called wakf is not a wakf in law at all. But if the 
document styled a’* a “wakf** is proved to be part of 
family arrangement, the provisions contained therein 
are binding on the parties to the agreement. (^Niama- 
tullah and Bajpai, JJf) LATIF-UN-NISSA V, NAJM- 
ud-Din Shah. 8 E.A. 12 (2)= 1936 A.W.B. 1096= 
156 I.C. 609=A.I.E. 1935 All. 856. 

—Wakf — Validity of — Omission to appoint muta* 
wallt — Effect of — Shiah Law, 

According to the Shia Law, when a wakf is purported- 
to be created but no mutawalli is appointed or nomi- 
nated, the wakf takes effect and from the moment of the 
dedication, the wakf or the subsequent appropriation is- 
transferred so as to become property of the beneficiaries 
and the waklf as such ceases to have any right in it and 
the founder has then no power to settle any scheme. 
iXek Chand, J,) GhulAM ALI v, MaHOMED ALI.- 

I. B. 1933 Lah. 479 = 144 1.0. 467= 34 P.L.B. 763= 
A.I.E. 1933 LaJh. 342. 

—^Wakf — Validity of — Operation — Dedication of 
property — Title to part of property subsequently dt^ 
feated — Effec t , 

In August, 1912, one M, a Sunni Mahomedan, execut- 
ed a deed of sale in respect of two villages in favour of 
his mother R. He died in September, I9l2, and R 
made a wakf of both the villages in June, l9l3. In 
December, 1917, by a judgment of Court the aforesaid 
sale was declared to be void with the result that R took 
nothing by the sale deed but was entitled as an heir o£ 
her son to one-third of the villages. 

Held, that in determining what passed by the deed of 
wakf and in order to ascertain intention in execut- 
ing it, the whole transaction had to be looked at and 
since the sale was declared to be void the wakfnama 
fell with it and wras inoperative even to the extent of the 
third share which R had acquired as her son's heir. 

Quaere — Whether S, 8, T.P. Act, had any application- 
to the case ? (^Sir Dinshah Mu/la.) HaR PRASaD v, 
Fazal AHMAD. 60 I A, 116=66 All. 83 = 37L.W. 
616 = 36 Bom.L.E. 496 = I.B. 1933 P.C. 63 = 142 1.0. 
217 = 1933 M.W.N. 291 = 37 O W.N 490 =1933 A.L. 

J. 331= A I R, 1983 P.C. 83=64 M.L.J. 614 (P.O.). 

—W %kf — V alidity of — Profits to widow forfeited^ 
on re marriage. 

According to the Hanafi law, a wakf may be dedrcated- 
for the benefit of the widows of the sharers with the 
condition superadded that if any of them re-married, she 
would forfiet the profits under the wakf. The validity 
of such a provision is not affected by S. 26 of the Con- 
tract Act. iRaza and Smith, //,) LATAFAT-UN- 
NISSA V, Shaharbano Begam. 1.B. 1932 Oudh 354 
-139 1.0. 292=9 O.W.N. 106-A.I.R. 1932 Oadla 
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MAHOMEDAN LAW— Wakf . j 

fVakf-^ Validity of ^Provision for maintenanei 
of hetrs — Fraction of income allotted for chanty — 
Absence of provision regarding ultimate desUnaiion of 
income — Effect, 

The ultimate gift to religious or charitable purposes 
must te implied from the terms of the document and 
cannot be implied from the mere fact that the testator 
was purporting to make a wakf. Where a settlor 
directed that the dwelling-house should be used by 
himself and his heirs and as regards income from the 
properties, he directed that a specified fraction should 
be spent on charity, the remainder being spent on him- 
self and his heirs but there was no provbion as to the 
destination of the income after the failure of heirs, 

IJeldi that the wakf was invalid both under the 
Mahomedan Law and under the Musalman Wakf Vali- 
dating Act. {Rankin, C, J and Pearson, /.) TaHI- 
KUDDiN Ahmed v, Masihuddin Ahmed. 60 Cal. 
901 = 147 I.O. 196 = 6R.O. 298=37 C.W.N. 74l = A. 
I.B. 1933 Cal. 716. 

— ■ Wakf — Validity of — Reservation of salary to 
mutawalli — Executant fixing larger allowance for 
himself than for successor. 

Where a wakf in making the distinction between 
himself and the succeeding mutawallis as to the salary 
to be taken by the mutawallis does not reserve to him- 
self any portion of the profits but merely makes allow- 
ances for additional expense which would be incurred 
during his lifetime in carrying out the purposes of the 
wakf, the wakf is not invalid merely because the wakif 
as mutawalli has taken more salary for himself than 
that allowed to the successor. {Pul Ian and Niamatul* 
iah, //.) SalONA Bibi V, BU AU KHAN. I.B. 1982 
AIL 663=140 1.0. 479=1982 A.LJ. 866*A.I.B. 
1932 All. 696 (2). 

rn a mm m m ■ i . .. y/djjff — Validity of"-“ShiQh Law — ultimate 
disposition of Proper ty"^ Deliver y of possession. 

Where in a deed of wakf, there is no ultimate dis- 
position in favour of charity or any religious purpose 
and the effect of the document is to vest the residue of 
the property in the hands of the heirs of the executant, 
the wakf is void. Under the Shiah Mahomedan Law a 
deed of wakf is not valid unless possession has been 
given under it. 54 I.A. 33, Kef. {Bisheshwar Nath and 
Pullan, //.) ABUL HaSAN KHAN v, RaJBIR 
Prasad. 6 Luck. 614»I.B, 1931 Oudh 193=131 
1.0,433 = 8 O.W.N. 147 = 14 OX.J. 291=A,LE. 

1931 Oudh 124. 

— Wakf— Validity of— Seme objects not legal. 

If there is a substantial dedication for a valid object 
it will not cease to be a wakf because some objects are 
mentioned which are not legal objects of wakf. The 
wakf will be valid and the whole income will be devoted 
for the valid purposes. The fixing of a proportion bet- 
ween the charifable and non-cbaritable objects is not 
necessary for its validity. 50 Cal. 329; 17 C.W.N. 
1018; 34 Mad. 12; 40 Mad. 116 and 35 I.C. 880, Ref. 
{Khaja Mahomed Noor and Scroope, JJ,) MAHOMED 
Kazim V, ABi Saghir. 11 Pat. 288= I.B. 1932 
Fat. 81 = 136 LC. 417=12 Pat L.T. 817=A.I.B. 

1932 Pat. S3. 

— Wakf— Validii y of— Wakf-alal- aulad— Widow 
constituted the first mutaialh with annual salary. 

Under the Shiah law in order that a wakf may be 
valid it is necessary that there should be no reservation 
of interest in favour of the Wakif, But the special 
features of a wakf alal-aulad is that the members of the 
Wakif's family should be supported out of the profits of 
the wakf pioperty. So where in pursuance of the direc* j 
tiotesh fon testator to his widow, she created such a I 


MAHOlkCEDAN LAW«^Wakf: 

wakf and constituted herself as the first mutavalli, the 
fact that she reserved to herstlf an annual salary, less 
than one tenth of the income of the wakf property will 
not invalidate the wakf. {Watir Hasan, C,J, and 
Ktsch, y.) MaHABIR PRASAD V, MUSTAFA HUSAIN. 
8 Luck. 246 = 14110. 601= I.B. 1933 Oudh 62 = 9 
O.W.N. 760 = A.I.B. 1933 Oudh 107. 

— Wakf ^Validity of — Wakf for benefit of poor 
relations and stated to le for charity — Endowment to 
charity not substantial — Effect, 

From a deed of wakf, it was evident that the wakf 
was created mainly for the benefit of the poor lelations 
of the wakf. There was however a statement in the 
deed saying that the wakf was created in the name of 
God and lor purposes of charity, but the endowment 
made for charitable purposes was found to be illusory 
and not substantial. 

Held, that the document in its true nature represented 
family settlement in the garb of a wakf and the wakf is 
not valid. {Mukerji and S.K, Chose, JJ,) SEKEHDAR 
ALI MRIDHA V. SaDARUDDIN BHUNIYA. 169 I.O. 
1008« 8B.C. 37S»40 C.W.N. 174= A.I.B. 1936 Cal. 
792. 

—Wakf — Validity of — Wakf of rights of grove- 
holder. See mussalman Wakf Validating Act, 
S. 2 (1), 1936 A.W.E. 1273. 

Wakf-hil-wasiyat. 

■ Wakf — Wakf'htLwastyat — Nature of, 

A wakf-bil-wasiyat is a wakf made by the testator 
himself but suspended or contingent upon the death of 
the wakif. {Wazir Hasan, C,J. and Kisch, /.) 
MaHABIR PRASAD v. MUSTAFA HUSAIN. 8 LuCk. 
246= I.B. 1933 Oudh 62=141 I.C. 601=9 O.W.N. 
760 =A.IJt. 1933 Oudh 107. 

Waslyat hil wakf. 

—^Wakf of-^Wasiyai-bil-wakf creation of— Direc- 
tion by testator— Sufficiency of, 

Each case must be decided on its own facts and the 
Court must determine whether the words used are 
enough to create a wasiyat bil-wakf. The main pur- 
pose of a wakf-alal aulad is well known to be to provide 
for the members of the wakif's family, with reversion 
for charitable or religious purposes on the extinction of 
the line of the beneficiaries. Where, therefore, the 
testator was an eminent lawyer, a direction by him that 
the wakf to be created was to be a wakf- alal-aulad is a 
sufficient direction as to the nature of the endowment 
that the testator had in contemplation. It gives the 
person entrusted with the creation of the wakf the 
power to draw up the details of the scheme and amounts 
to a valid wasiyat-bil-wakf. {Wazir Hasan, C,J, and 
Kisch, J,) MAHABIR PRASAD V, MUSTAFA HUSAIN. 
8Luck. 246= I.B. 1933 Oudk 62=141 I.O. 601=9 
O.W JT. 760 = A.I,E. 1933 Oudk 107. 

Miscellaxieous. 

—Wakf -^Miscellaneous — ^'FakiV* and "'khadim'* 
—Meaning, 

The word “fakir*’ does not mean a beggar but a reli- 
gious man who devotes his life to meditation and spiri- 
tual exercises. Nor does the word “khadim*^ mean a 
servant, It is a mode of describing the peculiar relation- 
ship which exists between a spiritual preceptor and hts 
disciple. {Tek Chand and Agha Hatdar, //.) HaJI 
ALI Mahomed v, anjuman-mslamia, Punjab. 12 
Lab. 690 = 135 1.0 56=I.E. 1932 Lab. 40=32 P.L. 
B. 867=A.I.B. 1031 Lak. S79. 

Wakf— Miscellaneous — Raddimazali m'' fund. 
The **raddiinazalim’.* fund Is an endowment, partly 
public and partly private, • for religious and charitable 
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purposes and hence the Trusts Act (1882) will not apply 
to it. 3 Luck. 521, Rel. on, iSmiik, /.) MAHOMED 
Sadiq ali Khan v, Kazim Ali Khan. 9 Luck. 
607 - X50 LO. 193*6 B.O. 619«U O.W.N. 323* 

A. I.B. 1931 Oudh 118 (2). 

Will 

— — — Al»solute estate — Condition restricting 
right of transfer — Validity. 

Where by a will an absolute estate was created coupl- 
ed ^ith a condition that the person taking under it 
should not transfer the property, the restraint against 
alienation' is void. (^Afosely and Dunkley^ J J.') Ma 
JIMYIN v.F.h S.A. R. S. CHETTYAR FIRM. 158 
LC. 848^8 B B. 224* A.I.B. 1935 Bang. 318. 

•-"^iVill — Absolute estate to one heir — Content of 
others under mistake of law. 

Where a bequest is made of an absolute estate to one 
of the heirs and the others have consented to it under a 
mistake of law, their consent is not vitiated by reason 
tl>at it was caused by a mistake of law and the bequest 
takes effect. (Moselyand Dunkley, JJ.) Ma HmyiN 
V. P L.S.A.R.S. Chettyar Firm. 158 I.C. 848=*8 

B. B. 224* A.LB. 1935 Bang. 318. 

■ -^iVill — Bequest to heir — Sunni and Shia Law* 
Under the Sunni Law, a bequest by a testator in 
favour of one of his heirs is not valid, unless it is con- 
sented to by the other heirs after his death, and under 
the Shia Law, a bequest by a testator in favour of one 
of his heirs in excess of one third of the estate of the 
testator is invalid unless it is likewise assented to by the 
other heirs after his death. {Rupehand. A./.C.) 
Hayatuddin z/. Mt. rahiman. 1591.0.427 = 8 
B.S. 80*A.I.B. 1935 Sind 73. 

—^Wtll — Bequest to heir^Validity — {flanafi Latv). 

Under the Hanafi law, a bequest to an heir is invalid 
unless absented to by the other heirs after the testator's 
death. George Lowndes f) GhULAM MaHOMED 

». Shaikh Ghulam Husain. 69 I.A. 74=64 All. 
93 = 1361.0. 454 = I.B. 1932 P.O. 118 = 1932 A.L.J. 
246 = 34 Bom LB. 610 = 55 O.L.J. 470=36 L.W. 464 
= 9 O.W.NT. 399=38 O.W.N 310 = A.I.B. 1932 
P.O. 81 = 62 M.L.J. 371 (P.O.). 

—IVtll — Bequest to heir — Validity — Consent — 
Effect of — Hanafi Law. 

Under the Hanafi school of Mahomedan Law, bequest 
to persons who are heirs on intestacy are invalid; but 
such Invalidity is cured by the consent of the heirs. 
{^Sir John Wallis.') ABDUL LATIF KHAN v. MT. 
AbadiBegam. 61 1. a. 322 = 9 Luck 421=7B.P. 
0. 14=160 10. 810 = 11 O.W.N. 977=60 O.L J. 329 
= A.I.B. 1934 P.O. 188 = 67 M.L.J. 894 (P.O.). 
——'Will — Bequest to heirs — Validity of — Consent of 
other heirs necessary^ 

Under Mahomedan law the power of testamentary 
disposition of a Mahomedan is very much restricted, 
' and when exercised in favour of heirs the consent of the 
other heirs is a necessary requisite. {Sulaiman^ C J. 
and King, J.) MaTULAB HASAN v. MT. KaLAWATI. 
147 1 0. 302 = 6 B A.472=A.1.B. 1933 All. 934. 

Will — Bequest to heirs and stranger — Extent, 

A bequest to an heir is not valid unless the other 
heirs consent thereto after the death of the testator. A 
bequest in favour of a stranger, however, will take 
effect to the extent of one third of the estate unless the 
‘ heir consented to‘ the whole of the bequest after the 
death of the testator. {Shadi Lai, CJ. and Abdul 
Qadir, J.) MT. GhULaM JaNNAT V. RAHMAT DlN. 
16 163 I.C. 33 (2)=7 R.L. 378=85 P.L.B. 

450.= A.I.B. 1934 Lak. 427. 


I MAHOMEDAN LAW-^WiU. 

-.•mmrnfiritt — Bequest of more than one-thirdr— Validity 
of -^Consent of other heirs — Necessity for — {^Shiah Law). 

Under the Shiah Law, a testator may leave a legacy to 
an heir so long as it does not exceed one-third of his 
estate. To that extent it will be valid without the con- 
sent of the other heirs but if it exceeds one- third it is not 
valid unless the other heirs consent thereto. Such con- 
sent may be given either before or after the death of the 
testator. {^Shcuit Lai, C.J* and Abdul Qadir, J.) MT. 
Nazo Bibi V. Hassan ali Khan. I.B. 1933 Lab. 
614=144 1.0. 610. 

Will— Bequest to non-heir — Extent. 

A grandson who»e father has died in the lifetime of 
the testator is a non-heir when he co-exists with a son 
of the testator and a bequest to him not exceeding a 
third is valid under the Mahomedan Law. {Raza and 
Smith, JJ.) ABDUL Bari Khan v. Nasir Ahmad 
Khan. 160 10. 330 = 6 B O. 636 = 10 O.W.N. 201= 
A.I.B. 1933 Oudh 142. 

Will — Consent of heirs — Time for— Subsequent 

repudiation — Effect of — Prior repudiation and subse- 
quent consent — Validity of. 

Under the Shiah law, the consent of the heirs to testa- 
mentary dispositions of property exceeding one-third of 
the testator s estate may be given either before or after 
death. If the consent was given at the time of the will, 
the subsequent repudiation by the heirs cannot invali- 
date the dispositions. On the other hand, even where 
the heirs have repudiated the will, there is nothing to 
preclude such repudiation from being withdrawn; subse- 
quent consent given after previous repudiation is not 
invalid. {Wazir Hasan, C.J. and Kisch, J.) MaHA- 
BiR Prasad v. Mustafa Husain. 8 Luck. 246- 
141 1.C. 601=I.B. 1933 Oudh 62=9 0 W.N. 760« 
A.I.B. 1933 Oudh 107. 

— Will — Construction — Bequest of property for 

maintenance of disciples and slaves — Effect of — Legatee 
if only a trustee or a beneficiary — Wakf. 

A Sunni Muhammadan by his will declared that his 
elder son (the defendant) * ‘shall remain in proprietary 
possession'* of the property in suit “ for the maintenance 
of disciples and female slaves*'. 

Held, that the effect of the will was not to constitute 
the defendant a bare trustee but it conferred a beneficial 
interest in a part of the testator's estate upon the 
defendant, who w'as one of his heirs, and as the other 
heirs were not shown to have consenterl to the bequest 
after the testator's death, the will was invalid under the 
Hanafi School of Mahomedan Law, and that, on the 
construction of the will, the setting aside of the property 
in suit for the maintenance of slaves and dependents 
was not tantamount to the creation of a wakf, there 
being nothing in the will that could be regarded as a 
gift of the ultimate residue to charitable purposes. {^Sir 
George Lowndes.) GHULAM MaHOMED v. SHAIKH 
Ghulam Husain. 69 I.A. 74 = 64 All. 93 = 136 1.0. 
454=I.R. 1932 P.O. 118 = 1932 A L.J. 246 = 65 O.L. 
J. 470 = 34 Bom.L.B. 510=36 L.W. 464 = 9 O.W.N. 
399=36 O.W N. 310-A.I.B. 1932 P.O. 81=62 M.L. 
J. 371 (P.O ). 

'Will — Construction —Direction to pay remunera- 
tion to executrices — Validity. 

^ A Mahomedan belonging to the Suhni sect directed 
his will that each ofjtwo executrices (wife and daughter) 
was to be paid out of the property of the deceased 
Rs. 400 per month, after the death of the deceased, in 
lieu of their services as long as the property was adminis- 
tered. 

Held, that it was a gratuitous bequest and not a debt, 
and being payable to heirs, could only be rendered valid 
by consent of the other heirs, which need not, hnwever. 
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HABOMBDAN LAW— WiU. . 

bd express; and that the direction to pay it oat o( the pro- 
perty of the testator, made it payable out of the corpus 
of the estate, it being a valid gift, and not a gift tn 
futuro, {PVadia, /.) MaHOMED HUSSEIN w. 
AISHAB Ai. 166 1.0. 384 « 7 B.B. 426 » 86 Boin.L.B. 
1166»=A.LB. 1936Bojn. 84. 

IVtll — Executor — Power of alienation— I nten~ 

tion of testator. 

The mere fact that the testator intended that the pro- 
perty should not be divided till the minor sons of the 
testator attained the age of twenty-one years does not 
give rise to the inference that the testator intended to 
Impose any restriction on the power of alienation of the 
executor. {Patkar and Broomfield y J/,) AHRONEE 
Shemail V. Sheikh Ahmed Omer. 136 I.O. 817« 
I.B. 1932 Bom. 129 » 33 Bom.L.B. 1056-:A.I.B. 
1931 Bom 533. 

’•—Wtll — Executor — Powers of alienation — Mart- 
gage — Validity, 

Though according to the Mahomedan Law, a Maho- 
medan cannot dispose of by will more than one*third of 
the property after payment of his debts and funeral 
expenses and the remaining two-thirds must go to his 
heirs unless the heirs consent to the provisions of the 
will, the matter is now governed by S. 211 of the Suc- 
cession Act, under which the property of the testator 
vests in the executor and can be sold and conveyed by 
him under S. 307 of the Act if there is no restriction 
by the will on his power of alienation. (^Paikar and 
Broomfield y JJ,) AHRONEE ShEMAIL v, SHEIKH 
AHMED Omer . 135 1.C. 817= I.B. 1932 Bom. 129 = 
S3Bom.L.B.1056=A.I.B. 1931 Bom. 533. 

——fVtll — Life estate with remainder — Validity, I 

Where a Mahomedan female executed a will under 
which she gave certain property to her daughter to be 
enjoyed by her for her lifetime and directed that after 
the daughter’s death her step son might take the property 
as absolute owner and the step son died during the 
daughter’s lifetime. 

I/eldy by Beaumont^ C./,— That the daughter took a 
life interest with a vested remainder to the step- son. 

Held by Rangnekary J, — That a life estate and re- 
mainder were unknown to the Mahomedan Law and that 
the daughter took an absolute estate. {^Beaumont, C.J, 
and Rangnekary /.) RaSOOLBIBI v, YuSUF A JAM- 
67 Bom. 737=14810. 82 = 6 B.B. 266=35 Bom.L. 
B. 643= A.I.B. 1933 Bom. 324. 

Will — Life estate with vested remainder over — 

Effect of, 

A life estate with a vested remainder over is unknown 
to Mahomedan Law. The creation of such an estate 
by will is a bequest subject to a condition, and in such 
a case the first legatee takes an absolute interest in the 
property, and the remainderman gets nothing. (^Mosely 
and Dunkleyy JJ,) Ma HMYIN v, P.L.S.A.R.S. Chet- 
TYAR Firm. 168 I.C. 848=8 B.B. 224= AJ.B. 1936 
ttang. 318. 

~—Wtl I— Probate— Necessity, 

There is no statutory obligation on a Mahomedan 
executor to take oat probate of the testator's will. He 
can establish bis right in a Court without taking such 
probate. (iVadiay /,) MAHOMED HUSSEIN v, AISHA- 
BAI. 156 1.0. 334=7 BJ3. 426 = 36 Bom.L.B. 1156 
= AXB. 1936 Bom. 84. 
bCAlirrBNANGE. 

Seei}) C. P. CODE, S. 60. 

(ii) Cr. P. Code, S. 488, 

(iii) Divorce act. 

(iv) Hindu Law-^Maintenance, 

(v) Mahomedan Law— Maintenance. 

(vi) Malabar law. 


MAL. 00MB. rOB TBN. IMBB. ACT (i960). 

MAINTENANOB OBANT. 

See Grant. 

MAJOBITY ACT (IX OP 1876), S. 2 (iA)—Maho- 
medan wife of sixteen — Right to sue for divorce. 

The right of a Mahomedan wife of sixteen and over 
to sue for a divorce under the Mahomedan Law is ex- 
pressly saved by the section. {Madgavkar and Barite y 
JJ.) AHMED SULF.MAN V, BAI FATMA. 66 Bom. 
160= I.B. 1931 Bom. 125 = 128 I.O. 909 = 32 Bom.L. 

B. 1372=A.I.B. 1931 Bom 76. 

— S. 2, Exception — Mahomedan woman being 

major under personal law — Relinquishment of denuer — 
Validity, 

A Mahomedan w'onian who is a major under the 
personal law is capable of relinquishing the dower as 
consideration for obtaining khulay — khula being a form 
of divorce recognised by the Mahomedan Law and 
therefore coming within the exception mentioned in S. 2. 
{Sulaimafty C.J, and Iqbal Ahmad y J) QASIM 
Husain BEG t/. Kaniz Sakina. 64 All. 806=I.B. 
1932 All. 564=139 I.O. 371=1932 A. L.J. 781= A.I. 

R. 1932 All. 649. 

S. 3 — Court guardian — Minority extended till 

21 . 

Once a guardian is appointed by Court the minority 
continues till the age of 21 and any assent to an aliena- 
tion by the minor is valueless even though the necessity 
for a guardian may not have continued. (Bhide and 
Tappy JJ.) Maryam v. S.\nt Singh. I.R. 1931 
Lah. 917 = 134 I.O. 293 = 32 B.L.R. 373 = A.I.B. 1931 
Lah.394. 

— — S. 3 — Guardian of Person and property of minor 
appointed by Court— Court removing such guardian 
under Guardians and Wards Act (1890), S. 39 — Age of 
majofity. 

I Where a certain person has been appointed guardian 
I of person and property of a minor under the Guardians 
and Wards Act and the appointment itself is not set 
aside on appeal or otherwise, but if at a later period the 
guardian is removed by the Court in exercise of powers 
under S. 39 of the Act, then once a guardian having 
been appointed for a minor the age of majority in the 
cased that minor is to lie taken as 21 years howsoever 
the appointment terminates afterwards. A.I.K. 1924 
Lao. l57, Rel. on. {BhidCy J.) RaGHBIR DaS v. 
Madsudan Das. 149 I.O. 504=6 B.L. 698 = A.I.B. 
1933 Lah. 600. 

MALABAR COMPENSTION FOR TENANTS 
IMPROVEMENTS ACT (I OP 19Q0)—Applicabi 
lity — Building leases. 

The operation of Act (I of 1900) is not restricted to 
agricultural tenancies. It applies to building leases as 
well. The law administered in Courts without any 
question for over a century has always been to the effect 
that in Malabar the tenant of a vacaht site is always 
entitled to compensation for dwelling houses that he 
may have erected on the site. 50 M. 8l3 = 53 M.L.J. 
224, Rel, (^Wallace and Madhavan Nair, JJ.) AVARU 
V. Asi Bai. 66 Mad. 16l« 136 X.O. 897 = I S. 198^ 
Mad. 226“84 L.W. 477=1931 M.W.N. 1029= A.I. 
B. 1982 Mad. 8 >.= 61 M.L.J. 462. 

^Procedure— Issuing several commissions— Prai* 
tice in Malabar Courts condemned. 

The practice of Courts in the Malabar District 6f 
issuing several commissions in succession and arriving 
at valuations regarding the compensation to tenants 
from the several reports is to be condemned. {JV alter 
and Krishnan Pandalaiy JJ.) KUNJUNNI NAIR V, 

ACHUTA MbnON. 65 Mad. 656= LB. 1982 Mad*. 
l612««138 1.0. 114=1988 M.W.N. 56««36 L.W. 
1 614= A.L B. 1982 Mad 488=62 UJe.3. 629. 
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MAI,. COM. 70B TEN. IMPS. ACT (1900). 

Scope — Building iease — ffoust€rected on kudi- 

yiruppu — Agreement not to claim compensation — 
Effect. 

Where a lessee of a vacant house site in Cochin town 
had built a house on the kudiyiruppu and the landlord 
sued to recover it from him and claimed on an agree- 
ment with the predecessor of the lessee that he was 
not liable to pay compensation for improvements made 
by the lessee. 

ffeld^ that the lessee was entitled to compensation 
in respect of the house inasmuch as the Malabar Com- 
pensation Act applies not only to agricultural tenan- 
cies but also to building leases. {^Reilly and Ananta^ 
krishna Atyar, //.) P. C. GEORGE w.THITH! Umma. 

I. B. 1931 Mad. 645*13110. 641 « 1931 M.W.N. 
294*33 UW. 407*A.I.E. 1931 Mad. 363«60 M.L. 

J. 214. 

S. 4 (d) — Conversion — Evidence and proof of. 

In the case of land which is registered as one-crop 
land, the fact that a second crop was raised on it for 
some years does not necessarily show that the land is 
two crop land. In the absence of definite evidence to 
prove conversion of one-crop into two crop land no 
compensation for improvements can be allowed in res- 
pect of that land. (^Madhavan Nair and Jackson^ //.) 
Neelakantan Nambudripad V , Anantanara 
YANA AyyaR. 161 1. 0.1091*7 R.M. 170*A.I.B. 
1934 Mad. 718. 

"3. 6 Decree for ejectment — Compensation 

awarded to suh^tenants for imprerventents — Right of 
landlord to set off unpaid rent — Payment of rent by 
sub -lessees to lessee if material. 

Where a suit for ejectment is decreed and the sub- 
tenants holding the land are awarded compensation for 
improvements, it is open to the landlord to set off any 
money due to him for rent in respect of the tenancy as 
against the sum found due to the sub-tenants for com- 
pensation. In such a case the fact that the sub tenants 
had paid their rent to the lessee is a matter to be settled 
between them and it would not alter the right of the 
landlord to claim a set off in respect of the unpaid rent. 
(Beasley, C,/. and RTing, /.) NaRAYANI Amma 
Narayanan Nambudripad. 155 1.0. 271*7 E.M. 
667*1936 M.WN. 105*41 L.W.31.=A,I.E. 1935 
Mad. 139*68 M.L.J. 61. 

3. 10 — Compensation for paddy crops. 

Quaere , — Whether compensation under the Malabar 
Tenancy Compensation Act can be given for paddy 
crops. A- I. R. 1914 Mad. 225, Ref. (Walsh, /,) 
Hariharan Pattar V, Naravana Menon. 6 I.E. 
(Mad.) 31*145 1 C. 174* A.I.E. 1933 Mad. 482. 

— S. V\.-~-^Houses — Valuation of— ‘Principles, 

The principle to be applied to the valuation of houses 
which are improvements under the Malabar Compensa- 
tion for Tenants Improvements Act is as provided in 
S. 11 thereof, and not to find out what the house and 
the land will fetch if the property is sold in auction and 
then give for the house what is found as the sum 
remaining after deducting from the total amount the 
value of the land, (Madhavan Nair, /.) NARAYANAN 
Nambudripad v, Gopala Menjn. 158 I.O. 40*8 
E. M. 216* A.I.R. 1935 Mad 693. 

' ' * S. \^^Discretton of Court under. 

Though S. 18 of the Act protects the landlord against 
over-plantation by tenants, a distinct discretion is vested 
in the Court whose duty it is to decide whether or not 
Ip the circumstances of each case there is over-planta- 
tion. (Madhavan Nair, /.) NARAYANAN NaMBU- 
pniPAD Gopala Menon. 15810. 40»8E.M. 
i316‘« A.I.E. 1935 Mad. 693. 


MALABAR LAW. 

. — ■ ii.tS. Renewal of kanom’^Stipulation in old 
kanom regarding imprwementS'-^Effect, 

The suit was brought on a kanom of 1900 which bad 
been given in renewal of a kanom of 1884. One of the 
terms of the earlier contract which was repeated in the 
Uter was that compensation for improvements should be 
at half their value. 

Held, that the rates in the 1884 contract were enfor* 
ceable only up the dete of the renewal in 1902 and 
not after it. 38 Mad. 589 (F- B.) and ll5 I. C. 349# 
considered, (fValler an I Krishnan Pandalai^ //.) 
Kunjunni Nair v, achuta Menon. 66 Mad. 
656 * t.B. 1932 Mad. 512 * 138 1.0.114 * 1932 M.W. 
N. 56*35 L.W. 614*A.I.E. 1932 Mad. 482*62 
M.L.J. 629. 

” ■ “ ■"8. 19 — Scope — Trees of spontaneous growth-^ 
Stipulation for payment to j'enmt of third of income of 
— Validity. 

A Kychip executed by Kanomdar to a Jenmi provid- 
ed that whenever the growing forests with firewood 
plonts of spontaneous growth should be leased out, the 
Jenmt should get a third of the price fetched. 

Held, that the claim based on the stipulation was 
opposed to S. 19 of the Malabar Compensation for 
Tenants. Improvements Act and could not be allowed. 
(Madhavan Nair and Jackson, JJ,) NEELAKaNTAN 

Nambudripad Anantanarayana Ayvar. 161 
1.0. 1091*7 R.M. 170*A.I.B. 1934 Mad. 718. 

MALABAR LAW — Alienation — Assignment by all 
the adult members of tavazhi — Presumption of necessity 
— Setting aside by minor members — Equities of alienee. 

An assignment deed executed by all the adult mem- 
bers of a tavazhi tarwad may prima facie be presumed 
to be proper and for the benefit or necessity of the 
tavazhi. But the presumption is not irrebuttable and it 
is open to the minor members to adduce evidence to the 
contrary. If, as a result of such rebutting evidence, the 
Court holds that alienation is not valid and binding on 
the tavazhi, but it is proved that any portion of the con- 
sideration paid by the alienee was for purposes binding 
on the tavazhe, the alienee would be entitled to be reim - 
bursed the sum so found binding from out of the 
tavazhi properties. (Sundaram Chetty, /.) KRISHNAN 

V Rama Maran. 15210. 17*7 E. M. 198* 193d 
M.W.N. 1264*40 L W. 641* A.I.E. 1936 Mad. 88- 

Anubhavam — Test — Grantee paying Government 

assessment and definite quantity of produce to grantor 
but taking all rest to himself — Redeemability, 

In determining whether a document created an irre- 
deemable “anubhavam** tenure or not, the question to 
be decided is whether the substance of the transaction is 
that the grantee is entitled only to a definite quantity of 
produce or the grantor is entitled only to a definite 
quantity, the grantee taking all the rest and not whether 
arithmetically certain figures can be worked out or not. 
Where the substance of the transaction was that after 
paying the Government assessment and delivering 
certain quantity of paddy to the grantor the grantee re- 
tained the whole income of the lands for himself. 

Held, that the transaction amounted to an irredeem- 
able “anubhavam** tenure. 29 Mad. *>01, Rel. on; 3(1 
Mad. 203; 32 1. C. 982; 43 I. C. 379; llO I. C. 759; 49 
M.L J. 520, Ref.; 27 Mad. 202, Expl. (Varadaehariar, 
y.) CHATHaNNI RaYIRAN 27. Narayana. 158 I.O. 
228 = 8 B.M. 241*1936 M W.N. 866*42 L.W. 
596*A.I.E 1935 Mad. 682. 

-hit fund— Provision for immediate payment of 

all remaining instalments on default of one — If penal. 
See Contract act, s. 74— Default Clause. A.I, 
B. 1933 Mad. 252*65 M.L.J. 29. 
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— ^Kanom — Afijreeraent for renewal — Resistance to 
suit by lessor for possession —Permissibility — Right of 
Icanomdar to sue for specific performance, if the right 
is not barred— Stay of the suit for ejectment. See 
Landlord and Tenant— Ejectment. 55 Mad. 
519== A.IB. 1932 Mad. 305 <=62 M.L.J. 625. 

■ •^fCanom — I nci dents, 

A kanom is a combination of both a mortgage and a 
lease. {Reilly and Anantakrishna Ayyar, //.) Kal* 
YANi v. Krishnan nambiar. 65 Mad. 519 » l.B. 
1932 Mad. 489=^138 I.O 78 = 1932 M.W.N. 193 «35 
Ii.W. 307= A.LB. 1932 Mad. 305=62 M.Ii.J. 625. 

Kanom^ Incideitts — Right of redemption — 

•Implied* 

Where a document purports to be a ‘*kanom'', there 
is prima facie the implication of a right of redemption 
and there should be strong indications in other portions 
of the document to take away that right. {Varada'- 
chartar, /.) CHATHANNI RaYIRAN v. NaRAYANA. 
<168 1.0. 228=8 B.M. 241=1936 M.W.N. 866-42 L. 
W. 696=A.I.B. 1936 Mad. 682. 

——ICatiom — Mortgage by Jenmi of equity of redemp- 
tion — Subsequent renewals of kanoms made by him — 
Not binding on mortgagee. 

The appellants were tenants on kanom demise from a 
Jenmi who mortgaged the equity of redemption to the 
respondents by simple mortgage. Subsequent to the 
mortgage, the appellants paid further sums and obtained 
renewals. The respondents brought a suit on their 
mortgage, purchased the property in execution and then 
5 ued to redeem the original kanoms. The appellants 
contended that the renewals were binding on the res* 
poudents as Kanom was the usual and accustomed mode 
of enjoyment of the property and that the mortgagor 
was competent to grant such a lease. 

Held, (i) that the renewals materially diminished the 
value ot the property ; {it) that the subsequent advances 
were in the nature of subsequent mortgages; {Hi) that 
Jcanom, though common, was not the prudent way of 
enjoying the property. From every point of view, the ! 
-mortgagor was not competent to grant the renewals 
which were, therefore, not binding on the respondents. 
(^Krishnan Pandalai, /.) MOIDUNNI HaJI v, MaD- 
H AVAN NAIR. 1933 M.W.N. 347 = 38 L. W. 921 = A. 
XB. 1933 Mad. 876 = 148 I.0. 1116 = 6 B.M. 676 = 66 
M.L.J. 826. 

—^fCanom — Renewal-^ Melcharthdar not enquiring 
nbout-^Postponement — Doctrine of constructive notice. 

In the case of holdings under a kanom kuzhikanom 
and other similar demises, the tenan ts do as a matter of 
fact expect renewals. A melkanoradar therefore who 
does not make enquiries whether the kanomdar has a 
^renewal in his favour should be deemed to have con- 
structive notice of the renewal and the melcharth cannot 
be enforced as against the kanomdar. Doctrine of con- 
structive notice discussed. {Reilly and Anantakrishna 
•Ayyar, JJ.) Kalyani v* KRISHNaN NambIAR, 
66 Mad. 519-I.B. 1932 Mad. 489 = 1381.0.78 = 
1932 M.W.N. 193 « 35 L.W. 307= A.I,B. 1932 Mad. 
305=62 M.I..J. 625. 

—Kanom — Specific performance of agreement to 
.grant. See SPECIFIC PERFORMANCE. 

— Kamavan of tarward — Application to 'withdraw 
‘an appeal — Not acting bona .^Application by 
Anandravans to be added as appellants— Sustainability. 
^ee C.P. CODE, O. 1, R. 10 (2), 34 L.W. 548 =61 M, 
Ii.J. 549. 

■■ ' ^JCarnavan^Lease by — Suit to set aside — Junior 
•members — Right of. 


MALABAB LAW. 

A pattadharam executed by the karnavan of a tar- 
wad granting a kuzhikanom lease for a petiod of 
twelve years is an ordinary act of tnanagement within 
the competence of the karnavan and no suit is maintaiu* 
able by a junior member of the tarwad to set it aside 
in the absence of exceptional circumstances. (Case-law 
discussed.) {Wallace and Bardswell, JJ.) KUNHI 
KUTTi ALi V, Muhammad HaJi. 64 Mad, 239= 

I. B. 1931 Mad. 390 = 130 I.O. 470 = 1930 M.W.ir. 
1113=32 L.W. 827= ALB. 1931 Mad. 73=60 M.L, 

J. 460. 

Karnavan — Per social debt — Money expended for 

illom purposes — Right of creditor against tarwad pro- 
perty. 

Per Madhavan Natr, /. — If money borrowed by a 
karnavan solely for himself is u'^ed by him for the dis- 
charge of a debt binding on the illom the person who lent 
the money to the karnavan cannot say that he is entitled 
to realise from the tarwad of the karnavan the amount 
of the loan used by him in discharging the admitted 
tarwad debt. {Ramesam and Madhavan Nair, JJ,) 

Paramal Bhatti V, Narayanan Nambudripad. 
IB. 1932 Mad. 391=1371.0. 450 = 36 L.W. 452 = 
A.I.B. 1932 Mad. 701. 

Karnavan — Pcfwers — Fresh lease before expiry 

of lease — Mode of effecting. 

Neither a karnavan nor a trustee can grant a fresh 
lease anticipatively with effect from the expiry of the 
lease at the time in torce because th at would tend to 
fetter the discretion of his successor. But he is entitled 
to obtain a surrender of the lease before its expiry and 
thereupon grant a freah lease from the date of surrender, 
{Curgenvefh /.) LaKSHMI AmMA v, KUNHl RaMAN 
Nambiar. 1932 M.W.N. 643. 

—^Karnavan — Powers of ahenation-^H ypotheca^ 
tion debt — Assignment for consideration. 

The karnavan of a Malabar Tarward has extensive, if 
not absolute, powers of disposal of even movables and 
properties in the nature of movables including the 
power of realisation of debts due to the family in any 
manner'he likes and of converting movables into money. 
This power may possibly be subject in a case where it 
has been unreasonably exercised to some reservation or 
safeguard in the interests of the other members of the 
tarward. 39 M.L.J. 590, referred to. A hypothecation 
bond may for this purpose be treated as movable 
property. An assignment of a hypothecation bond for 
consideration by the karnavan is valid and binding on 
the other members of the tarwad even if there was no 
tarwad necessity at least where there is no suggestion of 
fraud or collusion. 1 Pat. 741 (P.C.), Foil. {Sundaram 
Chetty, J.) GOVINDA PaNIKKAR v, KaRTHIYAYINI. 
IB. 1931 Mad 733=13310.381=84 L.W. 366 = 
A.I.B 1931Mad.726=6lM.L.J.35. 

Karnavan — Powers — Renewal of kanom before 

expiry of prior demise — Validity — Ratification. 

A karnavan of a Malabar tarward has the power to 
grant a renewal of a kanom for a proper term and on 
proper conditions a reasonable time before the expiry of 
the prior demise; and the length of time which is 
reasonable will vary with the circumstances of each case* 
Even if the renewal is made unreasonably long before 
the current term his act is not void but only voidable 
either at his own instance or at the instance of the 
succeeding karnavan. In such a case, if the karnavan 
who granted the renewal is in office at the date of the 
expiry of the previous term but does not disavow the 
transaction, it holds good: {Jackson^ Reilly and Ananta- 
krishna, Aiyar, JJ,) TRIVIKRAMA KONURAYA v, 

Sankaranarayana Vazhunnavar. 56 Mad. 92= 
I.B. 1982 Mad. 821 = 140 10. 83= 36 L.W. 
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1982 M.W.N. 1127=A.I.B. 1032 Mad. 771«6SM.L. 
J. 743 (P.B.). 

‘Kovilagam* — Decree against manager — If binds 

Kovilagam. 

A decree against the manager of a "‘Kovilagam** in 
Malabar obtained in a suit in which he is described a^ 
“Marumakkathayam family manager of Netumbrath 
is binding on the Kovilagam and execu- 
tion can proceed against the Kovilagam properties. 
From the description of the defendant as the * manager 
of the Kovilagam^ it has to be presumed that he is 
being sued in his representative capacity. iBeaHey, C. 
J, and King, /.) ViSHNU NaMBUDRI v, UpaYA- 
VARMA Valia Raj . 162 I.C. 766-7 B M. 283* 
40 L.W. 644*A.1.B. 1934 Mad. 701*67 M.LJ. 
638. 

— „ — l^ease — Building leases — Tenant's right to com- 
pensation. 

The law administered in Courts without any question 
for over a century has always been to the effect that in 
Malabar the tenant of a vacant site is always entitled to 
compensation for dwelling houses that he may have 
erected on the site. 50 M. 813 — 53 M. L. J. 224, Rel. 
{Wallace and Madhavan Natr^ //,) AVARU V. ASI 
Bai. 34 L.W. 477*1931 M W.N. 1029 = 66 Mad. 
161-135 1.0. 897-I.R. 1932 Mad. 226*A.LB. 1932 
Mad. 8-61M.L.J. 462. 

— ... Incase — Verumpattam lease — Term — Presump- 
ttvn. 

The presumption in the case of any verumpattam 
lease is that it runs for one year only and the burden is 
upon l€.ssees to show the contrary. {Beasley, C, /, and 
King, /.) DaMODARAN NAIR 7/. ACHUTHAN NaIR. 
167 I.C. 1040 = 1936 M.W.N. 193 = 41 L.W. 318 = A. 
LB. 1936 Mad. 190*68 M.LJ. 648. 

■ ' ^ Limited estate undei — If possible. 

What is described as a limited estate under the Hindu 
Law is unknown to the Malabar Marumakkathayam 
law; and unless the words of a particular document 
compel the Court to differentiate powers of testamen- 
tary disposition from powers of gift inter vt7>os, it will 
not be legitimate to introduce an> such limitation to that 
system of 1 aw. {Pakenham Walsh and Varadachariar, 
y/.) Uthe Amma V, Mani Amma. 167 1.O. 509* 
8B.M. 149 = 41 L.W. 466 = 1936 M.W N, 284* 
A.I.R. 1936 Mad. 337 = 68 M.L.J. 372. 

'Maintenance — Amount of — “ Menchilavti " — 

When allowed. 

The claim for maintenance of a member of a Malabar 
tarwad is not limited to the actual rice and provisions 
required. “Menchilavu'* is also allowable when the 
income of the tarwad is sufficient for the same. The 
amount of “menchilavu” varies with the status of the 
family and members are entitled to it according lo the 
usage in Malabar. (Anantakrtshna Ayyar and Corut sh, 
jj.) ammalu Kutti amma V. Ramunni MENON, 
150 I.C. 952 = 7 B.M. 64 = 40 L.W. 36=A.I.R. 1934 
Mad. 603 = 67 M.L.J. 470. 

— Mai ntenant e — Bight to — Possession of separate 

property by member claiming — If a bar. 

It is no impediment to a claim for a maintenance by a 
junior member of a tarwad, because he possesses sepa- 
rate properties, if he would be otherwise entitled to 
claim the same. The possession of separate property 
would become relevant only when the income of the 
tarwad properties is insufficient for the maintenance of 
all the members; nor would it be material in fixing the 
amount of maintenance payable to the member. 
{Anantakrishna Ayyar and Cornish, J f) AMMALU 
JKuTTi amma V. Ramunni Menon. 160 LO. 952= 
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7B.M.64«40 L.W.35»A.I.B. 1984 Mad. 508 = 67 
M.L.J, 470. 

’—Maintenance — Separate maintenance^- Ri ght of 
member living away from tarwad house. 

Under the Malabar Law a member w’ho lives away 
from the tarwad house is entitled to claim separate main- 
tenance, if he proves that he is living separate for a good 
and proper cause. Where a female member lives away 
from the tarwad house with her husband who is em- 
ployed elsew’here is entitled to separate maintenance for 
herself and her children, as the living away is for a pro- 
per cause. In the same way, a male member who 
leaves the tarwad house for practising his profession is 
so doing for a proper cause and can claim separate 
maintenance, wheiher he lives near the tarwad house or 
away from it. {Anantakrishna Ayyar and Cornish, 
JJ.) Ammalu Kutti amma v. Ramunni Menon. 
150 LO. 962 *7 B.M. 64 = 40 L.W. 35 = AJ.R. 1934 
Mad. 608 = 67 M.L.J. 470. 

Marriage — Nature of — Right of offspring to 

maintenance. 

The law of Malabar does not recognize marriage as a 
legal institution, the relation being in truth not marriage 
but a state of concubinage into which the v\oman enters 
of her own choice and is at liberty to change when and 
as often as she pleases. The offspring of such a connec- 
tion will be entitled to an order for maintenance against 
the father only if and when the mother’s tavazhi or 
tarwad is unable to maintain them. {Lakshmana Rao, 

J.) Raman v. Parvathi. 6 I.B. (Mad.) 178 (1) 
= 146 I.C. 970 = 1933 M.W.N. 1276 = 34 Cr.L.J. 
1169=1933 Cr.O. 1399 = 38 L.W. 587* AXB. 1933: 
Mad. 794=65 M.L.J. 629. 

Nambudris — Applicability of Hindu Law. See 

Hindu Law— Applicability. 67 Mad. 725*67' 
M.L. J. 611. 

- Nam bud rt tllom^—Borrotving by adult member — 

Binding nature on tllom. 

Where the only adult member of a Nambudri illom 
executed a promissory note for a certain amount carry- 
ing a high rate of interest and not only did the note not 
contain recitals as to necessity but the other circum- 
stances showed that the transaction w’as in no way bene- 
ficial to the illom. 

Held, that the debt was not binding on the illom. 
Incidents of Nambudri illom stated. {Ramesam and 
Madhavan Naif , JJ.) PaRAMAL BHATTI z/. NaRA- 

yana NambudripaI). lb. 1932 Mad. 391=137 
LC. 460 = 36 L.W. 452 = A.I.B. 1932 Mad. 701. 

’’——Namhudn Illom — Ex communi nation of male 
members — Sole surviving widow — Power to appoint 
heir. 

Where all the male members of a Nambudri illom 
were declared to be outcastes as a result of a kalavi- 
charam (enquiry into conduct) and the widow of the 
head of the family who was unaffected by the ex-com- 
munication appointed an heir with a view to perpetuate 
the family. 

Held, that acccording to usage the sole surviving 
widow had the inherent power to appoint an heir and 
the presence of a son who was an outcaste was no bar to 
such an appointment. {Madhavan Nair and Reilly, 
yy.) Thathamangalath V, Krishna Namboodri- 
pad. 57 Mad. 726 = 161 1.0. 49=7 B.M. 76 = 39 L.- 
W. 370*A,I.B. 1934 Mad. 286*67 M.L.J. 611. 

— Nambudiris — Right to sue for removal 
karnavan — If abrogated by Nambudri Act. See- 
Madras Nambudri Act, 41 L.W. 526»A,I.B- 
1935 Mad. 552*68 M.L. J. 678. 
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-^—Nambudris — Rules of Hindu Law — Applicable 
lity. 

The Nambudris of Malabar are governed by the 
Hindu Law as laid down in the Mitakshara except so 
far as it is shown to have been modified by usage or 
custom having the force of law. {Madhavan Hair and 
Reilly, //.) Thathamangalath V. Krishna 
NAMBOODRIPaD. 57 Mad. 726 = 161 1.0. 49 = 7 
M. 76 = 39 L.W. 370 = A.I.B. 1934 Mad. 286 = 67 
M.L.J. 611. 

Partition — Mode of division — Stirpital or 
capital. 

Partition of tar wad property under the Malabar Law, 
which does not allow compulsory partition, should be 
according to the individuals l^per capita) and not 
according to the tavazhies ^per stirpes), {Madkavan 
Naif and Anantakrishna Ayyar^ JJ,) SreedeyI 
Nethiar z'. Peruvunni Nair. 68 Mad. 36=162 
1.0.624 = 7 R.M. 240 = 1934 M.W.N. 1210 » 40 L. 
W. 466 = A.I.B. 1936 Mad. 71 = 67 M.L.J. 771. 

“Partition suit by some members of the tar wad — 
Receiver — Power of Court to appoint. See C. P. CODE, 
O, 40, K. 1 . 41 L.W. 363 = A.I.R. 1935 Mad. 402. 

TaruKxd— Maintenance — Allotment for — Duty 

of karnavan P ersonal decree against karnavan — 

PVhen to be passed, 

A prudent karnavan of a Malabar tarwad ought to 
make provision, out of the tarwad income, for extra- 
ordinary expenses of the tarwad on auspicious or inas- 
picious occasions. The junior members cannot there- 
fore claim that the whole income should be allotted for | 
maintenance. At the same time the karnavan cannot ] 
properly deduct the whole of the extraordinary expenses | 
from a particular years’s income. Nor can the karnavan I 
appropriate for his own purpose any definite portion of i 
the income, e,g,, half. There is also no hard and fast ! 
rule that every minor can get only half of what an 1 
adult gets. If the karnavan has misappropriated the | 
tarwad income, a personal decree against him for main- ! 
tenance of other members may be passed . {Ananta- j 
krishna Ayyar and Cornish, //,) A MM ALU KUTll 
AMMA V. KAMUNNl Menon. 160 I.C. 952 = 40 
Ii.W. 35=7 R.M. 64 = A.I.R. 1934 Mad 508=67 
M.L.J. 470. 

'7 arxoad — Maintenance— ‘Amount — Possession of 
separate funds — When can be taken into account, ! 

In awarding maintenance to members of a tarwad the ! 
circumstance of each member in respect of his private j 
acquisitions should be taken into account if the income 
of the tarwad would not be sufficient to provide a suit- 
able subsistance for all the members. The method of 
dividing the total net income by the number of members 
in the tarwad without due regard to the real necessities 
of the several members whereof would not always be a 
correct method. But customary presents received by the 
member and his wife and children need not be taken 
into account. (^Sundaram Chetty, /.) VaSUDEVAN ! 
Nambi V. Govidan Nambi. 37 L.W. 354 = 142 I O 
736= 1982 M.W.N. 1203=I.B. 1033 Mad. 248=AI. 
B, 1933 Mad. 266. 

■ ■ Tarwad — Maintenance— e Waiver — Evidence— 

Utlere delay, if sufficient. 

The question whether there was a waiver of the claim | 
for maintenance should be decided on the circumstances 
of each case. Where the claim for maintenance related 
to a period of 6 years and 8 months commencing from 
June, 1920, and the registered notice of demand was sent 
by the plaintiff only in January, 1927. 

Held, that there being no evidence of abandonment 
the mere delay was not sufficient to disentitle the plain- 
n n TT— 11 R 
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tiff to relief. {Sundaram Chetty, J.) VASUDEVANi 
Nambi v, Govindan Nambi. 37 L.W. 364 = 142 I. 
0. 735= LB. 1933 Mad. 248=1932 M.W.N. 1203= 
A.I.B. 1933 Mad. 266. 

T arwad — Maintenance — Karnavan whether per- 
sonally liable. 

The karnavan as manager of the tarwad is bound to 
maintain the other members from out of the family 
income only. In the absence of proof of malversation 
or misappropriation of the income by the karnavan it 
would be most unreasonable to make him personally 
liable for such dues. {^Sundaram Chetty, J,) VaSU- 
devan Nambi v, Govindan Nambi. 37 L.W. 354= 
142 1.0. 736= I.B. 1933 Mad. 248 = 1932 M.W.N. 
1203~ A.I.B. 1933 Idad. 266. 

-^“-^“Tarwad— Partition among members — Deed pro- 
viding for absolute estate with powers of sale, purchase, 
etc. Provision for survivorship among sharers in* 
respect of undisposed of property — Will by sharer*— 
Validity. See Deed— CONSTRUCTION. 68 M.L.J. 
372. 

-7' arwad-^ Partition arrangement entered into by 

adult members — Binding nature on minor members. 

It is open to the adult members of a tarwad to enter 
into a partition arrangement and though members who 
j were minors at the time would be entitled to seek ap- 
j propriate relief on specific grounds it cannot be said 
I that a bona fide partition arrangement entered into by 
I all the adult members of the tarwad is void and of no 
effect for the simple reason that the minors were not 
specifically mentioned as paities to the document. 
(^Jackson and Anantakrishna Ayyar, J/.) APPA 

Kachai Bayyan Kutit. I.B. 1932 Mad. 889 = 13T 

1.0. 468 = 1932 M.W.N. 976=35L.W. 444=A.I.R. 
1932 Mad. 689. 

Tarwad — Property — Ownership — Rights of 

members. 

The properties of a Malabar tarwad belong to all the 
members constituting the tarwad. Eacn member is a 
CO owner of the properties along with the others and, on 
this cc-ownership depends, amongst other rights, his 
right to be maintained by the Kama and his right to a 
share of the properties if a partition were made and the 
tarwad is broken up by common consent. In suits for 
maintenance and partition each individual can claim for 
himself or herself and as a rule a per capita share is 
allowed to the claimant by the Court. (Madhavan 
Nair and Anantakrishna Ayyar, J/.) SreEDEVI 

Nethiar !7. Peruvunni Nair. 68 Mad. 36 = 152 

1.0. 624 = 7 B.M. 240 = 1934 M.W.N. 1210 = 40 L. 
W.456=A.I.R. 1936 Mad. 71=67 M.L.J. 771. 

T arwad — Property in possession of junior member 

— Joint or separate property — Presum ption — Applica- 
bility to Malabar tarwad. 

The rule of Hindu Law that if nothing appears in the 
case except that a member of a joint family is in posses- 
sion of property, the burden of proving self-acquisition 
lies on such person, applies to property acquired by a 
junior member of a Malabar tarwad during the course 
I of his de facto management. If such person is not 
I shown to have had private funds of his own enabling 
him to acquire the property, the presumption is that such 
property belongs to the tarwad. 33 M. 250, Foil. 
\Sundaram Chetty, /.) ISWaran NAMBUDIRI v, 
Vishnu Nambudiri. I.B. 1931 Mad. 642=181 1.0. 
494-33 L.W. 611 = A LB. 1931 Mad. 634 = 60 M. 
L J. 467. 

Tarwad — Property in the possession of junior 
member— ‘Presumption of Hindu Law — Applicability, 
The rule of Hindu Law that if nothing appears in 
the case except that a member of a joint family is in 
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possession of property the burden of proving self-acqui- 
sition lies on such person, applies to property a^uired 
by a junior member of a Malabar tarwad during the 
course of his de facto management. If such person is 
not shown to have had private funds of his own enabl- 
ing him to acquire the property, the presumption is that 
such property belongs to the tarwad. 33 M. 250, Foil. 
{Sundaram Cheiiy, /.) ISWARAN NAMBUDIRI v. 

Vishnu Nambudiri. I.R. 1931 Mad. 542«33 L W. 
611 « 131 1.C. 494 = A.I.B. 1931 Mad. 634=60 M L. 
J. 467. 

•^Tarivad — Tavazht — Compromise decree — P»"o 

perty given to some members only — Validity — Effect, 

Where in a suit by a Karnavan of a Malabar tarwad 
in respect of certain property, the parties enter into a 
compromise under which the properties are ultimately 
to descend to some members only to the exclusion of 
the rest, the arrangement is not invalid altogether. The 
effect of the arrangement is that the parties take the 
properties as tenants-in common, anyone of whom can 
maintain a suit to recover the properties from a tres- 
passer. (^Pakenham Walsh, /.) RaMUNNI KitAV ». 
Kunhayan. 166 1.0.651 = 7 RM. 699 = 40 L.W. 
857=A.I.R. 1936 Mad. 126=68 M.L.J. 112. 

•Tavazhi — ICarar by majority of adult members 
— Binding nature of, 

A karar to which the majority of the adult members 
of a tarwad or tavazhi are parties is binding on the 
tavazhi in general. It is not binding on the dissentient 
members only to the extent of not depriving them of 
their right to succeed as karnavan and of not depriving 
them of their right to maintenance. Apart from these 
two it is binding even on the dissentient members. If 
there are no dissentient members, but if all the adult 
members are present at the spot and the other members 
are absent and if that w'as the reason why they were not 
parties to the karar, the position seems to become some- 
what stronger, 38 I.C. 5l3, Foil. (Pamesam, /.) 
Kunhammayan V. Kunhi Sow. 6 I.R. (Mad.) 132 
«146 1.C. 768 = A.I.R. 1933 Mad. 169. 

MALABAR TENANCY ACT (XIV OF 1930), Ss. 3 
(b) and (v) and 17 (a,)—** /canomdar** — Person not 
named in kanom deed — Right to claim renewal, 

A “Kanomdar*’ is the person to whom a Kanom is 
granted, i.e,, the person whose name appears in the 
document evidencing the Kanom, his legal representative 
or his assignee; and none else than such person can 
claim to be a Kanomdar so as to be entitled to renewal. 
A person who claims to be jointly interested with the 
person named in the document is not entitled to claim 
renewal, when he is not named in the document as 
Kanomdar. {Beasley, C, /. and King, /.) ACHAYI 
c/. Parameswaran Nambudripad. 58 Mad. 334= 
153 I 0. 249 = 7 R.M. 327 (2) = 1935 M.W.N. 386 = 
40 L.W. 898=A.1.R. 1936 Mad. 92 = 68 M.L J. 63. 

■Ss 3 (o) and 22 — Construction — Landlord ** — 
Melcharthdar, if — Swt for eviction — Application by 
tenant for removal — Jenmi, if necessary party, j 

First plaintiff, who was the jenmi of the suit property 
and karnavan of his tarwad granted a melcharth of the 
said property to his sister, mother of plaintiffs 2 to 4, 
empowering her to give notice to quit to the tenant, and 
providing that a suit in ejectment should be filed jointly 
by the jenmi and the melcharthdar and conducted at the 
expenses of the latter. But it did not provide for pay- 
ment of rent to the melcharthdar during the continuance 
of the original tenant or for collection of rent by the 
melcharthdar from the tenant. After the death of the 
melcharthdar a suit in ejectment was instituted by plain- 
tiffs 1 to 4 against the defendant who was in possession. 
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The latter filed an application under S. 22 of the Mala- 
bar Tenancy Act, claiming a renewal, impleading there- 
to plaintiffs 2 to 4, as respondents but not the 1st plain- 
tiff, the jenmi. It was contended that the jenmi was not 
I a necessary party, because after the grant of the mel- 
charth, the jenmi was not the landlord at all. 

Held, as the melcharth did not authorise the mel- 
charthdar to collect rent from the tenant, and as the 
right to evict the tenant did not vest wholly in him, he 
could not be regarded as the “landlord'* as defined by 
S. 3 {{6) of the Act, and that the 1st plaintiff the karna- 
van and jenmi was the landlord’* to whom notice should 
be given under S. 22 of the Act and he must therefore 
be impleaded as a party to the application. {Varada^ 
chariar and Stodart, JJ^ NETTALIA SEQUERIA v, 

Abdul Khader. 59 Mad. 419=158 I.C. 1127 = 
1935 M.W.N. 1101 = 42 L.W. 617= A. I.R. 1935 
Mad. 1048 = 69 M.L.J. 676. 

3. 17 (a) — Scope— Person not named in Kanom 

document— Claim to be jointly interested in Kanom with 
Kanomdar — Right to renewal. See MALABAR TEN- 
ANCY ACT, Ss. 3 (/) AND {o) AND l7 (a). 58 Mad. 
334=A.I.R. 1935 Mad. 92=68 M.L J. 63. 

■■'"S. 33 —Applicability — Tenant building larger 
house than allowed by the marupat. 

The fact that the tenant may have built a larger house 
on the property than he was allowed to build by the 
marupat is of no avail if he comes within the specific 
words of S, 33 of the Act. There is no qualification in 
that section to the effect that he cannot avail himself of 
that section if his occupation ha? not been in conformity 
with the original terms of the lease. {Pakenkam Walsh^ 
J,) Ambukutti Vaidier V. koottambath Kelan. 
I.R. 1933 Mad. 229 (1) = 142 I.C. 592= A. I.R. 1933 
Mad. 460. 

Ss. 33 and 38 — Continuous occupation** — 

Meaning — Possession of predecessor’ininterest — If can 
be tacked on, 

III order to claim the benefit of S. 33 of the Malabar 
Tenancy Act, it is necessary that the tenant or the 
members of his family should have been in continuous 
occupation of the kudiyiruppu for 10 years from before 
the institution of the suit for eviction by the landlord. 
The tenant is not entitled to tack on the possession of 
his assignor or predecessor-in-interest for the purpose of 
establishing “continuous occupation,” {Cnrgenven and 
King, //.) Rajagapala Pillai v, Namasivayam 
PILLAI. 68 Mad. 1023 = 168 I.C. 273 = 8 R M. 248 = 
1935 M.W.N. 680=42 L.W. 407= A.I.R. 1935 Mad. 
796 = 69 M.L.J. 326. 

MALICIOUS ARREST. See TORT. 

MALICIOUS PBOCBBDINGS. TORT— MALI- 
CIOUS PROCEEDINGS. 

MALICIOUS PROSECUTION— for^Com- 
plaint — Summary rejection — If actionable. 

Where a complaint has been summarily rejected by 
the Magistrate without issuing any legal process against 
the person or persons complained against, the latter 
cannot from the rejection of the complaint maintain an 
action for damage? founded upon malicious prosecution. 
{Sen and Niamatullah, J/,) BaSANT RaI v, LALA 
Ganga Ram. I.R. 1932 All. 386=138 I.C, 282=A. 
I.R. 1932 All. 386. 

’—^Action for — Damage necessary to sustain. 

There are three sorts of damages, any one of which is 
sufficient to support an action for malicious prosecution: 
(1) damage to a man’s fame, as if the matter whereof he 
is accused be scandalous ; (2) damage to his person, as 
where a man is put in danger to lose his life, limb or 
liberty ; (3) damage to his property, as where he is 
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•forced to expend money in necessary charges to acquit 
•himself of the crime of which he is accused. (^Rangne* 
Mr, y.) The municipality of Ahmedabad V, 
Panubhai. 158I.0.31«8B.a. 108 = 37 Bom.L.R. 
468»A.1.B. 1936 Bom. 365. 

Action for — Essentials to be proved — Want of 

probable and reasonable cause — Onus, 

In a suit for damages for malicious prosecution the 
plaintiff must establish that there has been a prosecution 
by the defendant, that the proceeding terminated in 
plaintiff’s favour, that the prosecution was instituted 
without any reasonable and probable cause and that it 
'Was due to a malicious intention on the part of the 
^defendant. Where the complainant (defendant) honestly 
believes that the accused (plaintiff; has committed the 
offence of which he complains, although he may not 
succeed in proving the truth of his allegations to the 
satisfaction of the Criminal Court, it cannot be held that 
the accusation was without any reasonable or probable 
cause. The criterion is the honesty of the complainant’s 
belief and not his failure to establish his case. If the 
accusation is not brought recklessly with the specific 
intention of damage to plaintiff’s raputation, the com- 
plaint is not without reasonable and probable cause. 
iGrille,Ofg.C./,) SURAJMAL v FaTHULAL. 160 
I.O. 479 = 8 B.N. 199 = 18 N.L.J. 126. 

• '^Burden of Proof ^Reasonable cause. 

In suits for damages for malicious prosecution the 
burden of proving absence of reasonable and probable 
cause, in addition to malice in fact, lies on the plaintiff 
4 ind not on the defendant. A.I.R. 1929 All. 878, Ref. 
(^Makadevayya and Ramachandra Rao, J Jf) THIM- 
MAVPAv. NiNGE Gowda, 37 Myg-H.O.B. 172=10 
Mya-L J, 12. 

— ' ■■ * Burden of proof — Reasonable and probable cause 

-^Absence of* 

In a suit to recover damages for malicious prosecution 
the Court has to discover what facts have been found 
upon the evidence and then to decide whether on those 
^acts it can be said that the prosecution was instituted 
without reasonable and probable cause. A heavy onus 
lies on the plaintiff in such a case and it would require 
very strong evidence to show that a defendant had no 
reasonable cause when impartial public servants after 
'due and deliberate investigation and trial believed the 
'Case to be true. Plea of want of reasonable and probable 
cause held not to be made out. (^Jackson, /.) SRINI- 
VASA THATHACHARIAR V. THIRUVENKATACHARIAR. 

I.B. 1932 Mad 464= 137 1 0. 829=36 L.W. 495 = 
A.I.B. 1932 Mad. 601. 

— -Came of action — Application suggesting prosecu- 
dion for contempt of Court — Applicant stating facts 
truly but without proper consideration of legal aspect. 

An application by the defendant suggesting a prosecu- 
tion of the plaintiff for contempt of Court was dismissed 
by the magistrate after hearing the plaintiff who 
appeared in answer to the notice issued by him. In a 
suit for damages for malicious prosecution filed by the 
plaintiff against the defendant. 

Held, that it is doubtful whether it can be said in the 
circumstances of the case that the defendant did insti- 
tute a prosecution in any sense of the term against the 
.plaintiff but even if he did so, it cannot be said that the 
defendant was not in good faith when he made the sug* 
gestion which he did make, as the facts stated by him 
were perfectly true, and that if he, without a proper 
consideration of the legal aspect of the matter, suggest- 
•od proceedings against the plaintiff which could not 
properly be taken, that in itself is not a sufficient ground 
for passing a decree in the suit. {Allsopt /.) MOHAM- 
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MAD Umar Khan v- Nazir-ud- Din» Ahmad Minai. 
1591.0.723 = 1936 A.W.B. 961 = A.I.B. 1935 AIL 
1011 . 

■ ■ " 'Causes of action — Date of. 

The cause of action in au action for malicious prose- 
cution arises when the plaintiff is acquitted. {.Baker and 
Alanavati, //.) CHHAGANLAL v. MUNICIPALITY OP 

Thana. 66 Bom. 135=I.B. 1932 Bom. 275=137 I. 
0. 546 =34 Bom.L.B. 143=A.1.B. 1932 Bom. 259. 

-^Cause of action — Jurisdiction of Court, 

The defendant instituted criminal proceedings at place 
D against plaintiff who was residing at place C , Sam- 
mons was served on plaintiff at C and as a result of 
proceedings plaintiff sued to recover special and general 
damages for malicious prosecution. 

Held^ that part of the cause of action arose at place 
C and with leave under Cl. 12 of the Letters Patent the 
Court at C had jurisdiction to entertain the suit. {Lori 
Williams, /.) Alexander Brault v, Indra- 
KRISHNA Kaul. 60 Oal. 918 = 147 I.O. 466=6 B.O. 
331=A.I.B. 1933 Oal. 706. 

- ' - ••Corporation — Liability for. 

An action for malicious prosecution will be against a 
corporation. {Baker and Nanavati, JJf) CHHAGAN- 

LAhv. municipality OF Thana. 66 Bom. 136= 
LB. 1932 Bom. 276=137 1.0. 545 = 34 BoiilL.B. 143 
=A.1.B. 1932 Bom. 269. 

— 'Damages — Considerations — Injury to reputation 

and danger to liberty. 

The Court in a suit for damages for malicious pr^e- 
cution can take into consideration not only the injury 
to the reputation of the plaintiff but also the danger to 
1 liberty. {Aston, A.J.Cf) FAKIR MaHOMED v* FaKIR 
I Mahomed Nanji. LB. 1932 Sind 63=136 LO. 
767=A.IB. 1932 Sind 23. 

Damages — Damages for period of unemployment , 

That criminal case for misappropriation was proceed- 
ing against a person would be a very good reason why 
he could not obtain service, as employers would natur- 
ally be chary of engaging a man against whom there 
were allegations of misappropriations and breach of 
trust, and therefore such a person w^ould be entitled to 
suit for malicious prosecution for damages for loss of 
service, if any, for the period during ivhich the crimi- 
nal proceedings lasted. {Staples, A. /*C,) RaGHU- 
NATH Rao V. Motiram. 147 I.C. 1084=6 B.N. 163 
= 30N.LB. 101=A.LB. 1933 Nag. 299. 

' — 'Damages — Exemplary damages— -Pri ncipl e. 

Exemplary damages are awarded, rather to express 
indignation at the defendant's wrong than as represent- 
ing the plaintiff’s loss. {Venkatasubba Rao and Paken- 
ham Walsh, //.) VENKATAPPAYYA v, RaMAKRIST- 
NAMMA. I.B. 1932 Mad. 187 = 135 I.O. 619 = 34 
L.W. 898= A.LB. 1932 Mad. 63=62 M.L.J,107. 

'"Damages — Expenses incurred in defending. 

In a suit for damages for malicious prosecution plain- 
tiff is entitled to legitimate expenses incurred in defend- 
ing himself in the criminal Court. 31 Cal. 406, Foil. 
{Aston, A./.C.) Fakir Mahomed v. Fakir 
Mahomed nanji. I.B. 1932 Sind 63=136 I.O. 
757=A.IB. 1932 Sind 23. 

—Damages — Nominal damages — Summons record * 
ed but modified later — Appearance of accused during 
interval. 

Where the plaintiff appeared voluntarily after an 
order for summons under S. 204, Cr. P. Code, was re- 
corded but before it was served on him and the Magis- 
rrare subsequently modified the process into one under S . 
202 of the Code. 
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Htld, that though the plaintiff had a cause of action 
he wai only entitled to nominal damages. {^Fatl Alt 
and Scroop, //.) ZaHIRUDDIN MaHOMED v, BULHI 
Bibi. 12 Pat. 292= 6 1.R. (Pat.) U7= 146 10. 271 
-14 Pat. L.T. 588= A.I.B.1933 Pat. 292. 

D(am<iges--Ktght to claim— Expenses of defence 

borne by third party. 

In a suit for damages for malicious prosecution where 
it IS found that the plaintiff has not spent anything 
towards the expense of defence, the amount being paid 
by another person, and there being no legal liability to 
repay the amount so provided, no damages can be 
awarded, the plaintiff, having failed to prove that he 
had sustained any damages as the result of the prosecu- 
tion. {.Roza and Smith, J/,) INDAR BAHADUR 

Singh Sukhdeo Prasad. 142 I.O. 236'»I.R. 
1033 Oudh 101 O.W.N. 1067«A.I.R. 1933 
Oudh 94. 

■ ■ ' Essentials to he proved. 

In an action for malicious prosecution, the plaintiff 
has to prove (1) that the prosecution was started by the 
defendant ^^itbout reascjiiable and probable cause ; (2) 
that the prosecution was malicious, and (3) that the pro- 
ceedings complained of terminated in his favour. It is 


MALICIOUS PROSSOUTION. 

B. 1933 Nag. 49=28 Nag. L.B. 812 = A.I.B. 1933' 
Nag. 23. 

— ■ ' '• E ssentials to be proved. 

In order to obtain a decree for compensation for 
malicious prosecution plaintiff shouid prove not only the 
factum of his acquittal but in addition that the charge 
was false to the knowledge of the defendant or that it 
was malicious and without reasonable and probable^ 

I cause ; and the judgment of their Criminal Court can be 
, looked at merely to establish the fact of acquittal but the 
; grounds of acquittal cannot be looked at by the Civil- 
Court. {Jai Lai, /.) JlWAN DaSv, HaKUMAT RaI. 
15 Lab. 262 = 1.B. 1933 Lab. 465 = 144 1.0. 387 = 

I P.L.B. 746= A.I.B. 1933 Lab. 461. 

I Essentials to be proved, 

! In a suit for damages for malicious prosecution the 
I plaintiff has a heavy onus thrown on him. He has to 
establish that he was prosecuted by the defendant, that 
the proceedings terminated in his favour, that the prose* 
cution Was instituted without any resonable and proba- 
ble cause and that it was instituted with a malicious- 
intention,' and lastly he has to prove the damage claimed.. 

I {Sen, /.) Vertannes v, Lawson. 13 Bang. 60 = 7 
B.B. 104=151 1.C. 6S6 = A.I.B. 1935 Bang. 6. 


not necessary for the plaintiff to prove hia innocence 
but the acquittal in the criminal case does not dispense 
with proof of the other two factors. Malice may some- 
times be inferred from the absence of reasonable cause 
but the existence or non-existence of reasonable cause 
should be determined by the Court on the evidence 
before it and not on the evidence in the Criminal Court. 

{Wort, y.) Mahomed Hakoon v, ashar Hussain. 
10 Pat. 842=I.B. 1932 Pat, 46 = 136 I.O. 526 = A.I. 
B. 1932 Pat. 91. 


• Essentials to be proved. 

It is incumbent upon the plaintiff suing for damages 
for malicious prosecution to prove (1) that his prosecu- 
tion was caused by the defendant ; (2) that it resulted in 
his acquittal ; (3) that in prosecuting him the defendant 
acted without reasonable and probable cause ; and (4)^ 
that in so doing he was actuated by malice. {Page, C,J, 
and Afya Pu, /.) NAIKA SINGH v, MeHRA SiNGH.. 
1671.0. 237=8 B.B. 87. 


' ^Essenti als to be proved, i 

In an action for malicious prosecution, the plaintiff I 
has to prove that (1) he was prosecuted by the defen- j 
dant; (2) the proceedings terminated in favour of the 1 
plaintiff; (3) the prosecution was instituted against him i 
without any reasonable or probable cause, (4) mail- | 
ciously, not with the mere intention of carrying the law | 
into effect. {Mahadevayya and Ramarhandra Rao, //.) i 

Thimmappa V. Ninge Gowda, 37 Mys H.O.R. 172 ^ 
= 10Mys.L.J.12. 1 


— — 'Essentials to be proved — Discharge of accused— 
Groundlessness of charge, tf Proved. 

Discharge of the accused cannot by itself be consider- 
ed as evidence of the groundlessness of the prosecution, 
but when the accused is discharged and he brings a suit 
for damages, no obligation is imposed on him to prove- 
affirmatively that he was innocent. 11 Beng. L. R. 
321 (P.C.), Foil. {Aston, A./.C.) FAKIR MAHOMED* 
z/. Fakir Mahomed Nanji. I.B. 1932 Sind 53-*^ 
136 I.O. 757= A.I.B. 1932 Sind 23. 


— ' " Essenti als to he proved. j 

In an action for malicious prosecution the plaintiff 
has to prove (1) that he was prosecuted by the defend- 
ant ; (2) that the proceedings complained of terminated 
in favour of the plaintiff if from their nature they were i 
capable of so terminating ; (3) that the prosecution was 
instituted against him without a resonable and proba- 
ble cause ; anti (4) that it was due to a malicious inten- I 
tion of the defendant and not uith the intention of 
carrying the law into effect. 

Held, on the facts, that the above essentials had been 
made out. {Raza and Smith, //.) iNDAR BAHADUR 

Singh v. Sukhdeo prasad. 142 I.O. 236=I.B. 
1933 Oudh 101 = 9 O.W.N. 1067»A.I.B. 1933 Oudh 
94. 

— - ■ Essentials to be proved. 

In a suit for malicious prosecution it is necessary for 
the plaintiff to establish four things : (1) that there has 
been a prosecution by the defendant ; (2) that the pro- 
ceedings terminated in the plaintiffs favour; (3) that 
the prosecution has been instituted against him without 
any leason able and probable cause; and (4) that the 
prosecution was due to a malicious intention on the part 
of the defendant and not merely with the intention of 
carrying the law into effect. {Grille, A. /. C.) 
AjODHiA Prasad v. Parashram. 141 1.0. 231=1. 


Essentials to be proued — Judgment of the Crimi- 
nal Court — Evidentiary value of. 

Besides the fact of the prosecution and of its termina- 
tion in favour of the plaintiff, it has to be shown that 
the prosecution was in.stituted , against him without any 
reasonable and probable cause and that it was due to a 
malicious intention. The judgment of the Criminal 
Court is not conclusive of the matter ; it lies on the 
Civil Court itself to undertake an entirely independent 
I enquiry before satisfying itself of the absence of reason- 
! able and probable cause. The judgment of the 
I Criminal Court can only be used to establish the fact 
j that an acquittal has taken place as a fact in issue in 
! the civil suit. The Court cannot take into considera- 
j tion the grounds upon which that acquittal was based, 

I {Curgenven and Sundaram C hefty, //.) VeNKATA- 
I PATHI V. BalaPPA. 66 Mad. 641 = 37 L.W. 628= 

I I B. 1933 Mad. 385 = 143 IC. 825 = 1933 M.W.N. 
1804 = A.I.B. 1933Mad.429 = 66M.L.J. 146. 

——Essentials to be proved— Malice, 

1 In an action for malicious prosecution, the plaintiff 
should prove not only that there was no reasonable and' 
probable cause but also that the prosecution was mali- 
cious, that is. it was instituted from an indirect and 
improper motive and not in furtherance of justice. ** 
(Case*lasr discussed;) {Baker and Nanavati, //.> 
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-Chhaganlal V, municipality of THANA. 66 
3om.l35«I.B.1932 Bom. 276^137 I.C. 545»34 
3om. L.B. U3» A.I.B. 1932 Bom. 259. 

‘ E ssentials to be proved — Malice, 

Malice is a necessary ingredient in a suit for damages 
in a malicious prosecution. (.Aston, A./.C.) FAKIR 
Mahomed z/. Fakir Mahomed Nanji. LB. 1932 
Bind 53 » 136 I.O 767» A.I.B. 1932 Sind 23. 

-^ J Ssscfttials to be proved — Malice and reasonable 

and probable cause — Terms explained — Burden of 
.jproof. 

In suits for damages for malicious prosecution the 
plaintiff cannot succeed unless he can show either guilty 
knowledge or some wicked or indirect motive in the 
^defendant and also absence of reasonable and probable 
cause for the complaint. Reasonable and probable 
cause*' means a genuine belief based on reasonable 
grounds that the proceedings are justified. Malice means 
the presence of some improper and wrongful motive. 
Malice and reasonable and probable cause must unite in 
order to produce liability. So long as the legal process 
is honestly used for its proper purpose mere negligence 
or want of sound judgment in the use of it creates no 
liability; and conversely, if there are reasonable grounds i 
for the proceedings no impropriety of motive on the part I 
of the prosecutor is in itself any ground of liability. The 
burden of proving the absence of reasonable and proba- ' 
ble cause lies upon the plaintiff. It is not for the defend* 
ant to prove affirmatively, as a defence that reasonable 
and probable cause existed. (Case ref.) (MoAadevayya, 
and Ramachandra Rao, /.) RAPHAL v. 
USMAN Sale. 12 Mys.L.J. 116 « 39 Mys. H.O.B. 
J.62. 

■ — --Essentials to be proved — Persisting in prose- 
cution after innocence of accused made clear-^No evi- 
dence of absence of reasonable cause. 

To support an action for malicious prosecution, that 
must be both malice in the defendant and a want of 
•reasonable and probable cause. Unless he obtains a 
finding in his favour on each of the issues, the suit must 
fail. The two are distinct and proof of the one is not 
necessarily proof of the other. If the defendant had 
reasonable and probable cause for prosecuting the plain- 
4iff when he originally set the criminal law in motion, 
it is immaterial if subsequently in the cause of the pro- 
-ceedings it become clear there was no ground to justify ; 
the prosecution of the plaintiff and the defendant never- j 
theless persisted in the prosecution. That may amount • 
to evidence of malice but not to a negation of the plea i 
of reasonable and probable cause. On the other hand, i 
the fact that malice is proved is not evidence of the ; 
Absence of reasonable and probable cause. (P^ige, C.J, 
^and Mya flu, /.) SANKARA lYER v, RaMASWAMY 
Chettyar. 10 Bang. 282 » LB. 1932 Bang. 161 = 
138 LC. 693 = A.LB. 1932 Bang. 80. 

, — ■ — Essentials to be proved — * Prosecution' — Dismissal 
of complaint under S, 203, 6>. P, Code — Effect, 

In order to sustain a suit for damages for malicious 
prosecution there must be a prosecution. Where the 
Magistrate does not issue summons to the accused on 
he basis of the complaint but merely calls for a report, 
rmakes a local enquiry and dismisses the complaint under < 
S. 203, Cr. P. Code, there is no prosecution and the per- i 
son complained against cannot maintain a suit to recover 
damages for malicious prosecution. (Maker fi and Ben- 
net, //,) ALi Mahomed v, Zakir Ali. 53 All. 771 
«136 1.0. 369= LB. 1932 All. 193 1931 A.L.J. 611 
«A.LB. 1931 All. 665. 

—Essentiils to be proved^Termination of crimi- 
mal ease— Dismissal of complaint under S, 203, Cr. 
,P, Code. 
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In a suit for damages for malicious prosecution, all 
that is required for the plaintiff to show is that the cri- 
minal proceedings terminated in his favour, if ha 
shows that the Magistrate passed an order in his favour 
under S. 203, Cr. P. Code, and the defendant fails to 
show that the proceedings were revived then the plaintiff 
has shown all that is necessary for the suit. (Mukerfi 
and flennet, //.) ALl MaHOMED v, ZaKIR ALI. 63 
I All. 771 * 136 1.0. 369 = LB. 1932 All. 193 = 1931 A. 

I L.J. 611 = A.LB. 1931 All. 666. 

I •Liability for, 

I The liability of the defendant to an action for mali- 
cious prosecution does not depend on his having first 
set the law in motion. Whether the defendant was in 
fact the prosecutor or not depends on the facts and cir- 
cumstances disclosed in the evidence. (Page, C,J, and 
Mya flu, /.) Sankara Iyer v, Ramaswami Chet- 
tiar. 10 Bang. 282=I.B. 1932 Bang. 161 = 138 
1.0. 693= A.LB. 1932 Bang. 80. 

•• L iability for — Complainant not responsible for 

trial. 

Where a person has been tried by a criminal Court 
on its own motion or by mistake or inadvertence and 
not at the instance of the complainant, the former on his 
acquittal cannot maintain any action against the com- 
plainant for damages founded upon malicious prosecu- 
tion. (Sen and Niamatullak, fj,) BaSANT Rai i/. 
Lala Ganga RAM. LB. 1932 All. 385 = 138 I.O. 
282 = A.I.B. 1932 All. 386. 

— Liability for — Persons creating false evidence 

against the plaintiff. 

An action for malicious prosecution can be maintain- 
ed not only against the individual who set the law in 
motion against the plaintiff but also every other person 
whose conduct with reference to the charge or trial 
points him out as one responsible for the prosecution that 
a particular person figured as a witness in the criminal 
case is not the criterion but may be an element to be 
considered. So the defendants who had, by creating 
fal?e evidence against the plaintiff before the charge 
and by giving false evidence during the trial in 
support of the charge attempted to secure a conviction 
. of the plaintiff, are liable in damages in an action for 
malicious prosecution 30 All. 525 (P. C.) and 1 Luck. 
215 (P.C.), Foil. (Venkatambba Rao and Pakenham 
Walsh, //.) VENKATAPPAYA V, RAMAKRISTNAMMA. 
LB. 1932 Mad. 187=136 I.O. 619 = 34 L.W. 898 = 
A.I.B. 1932 Mad. 63 = 62 M.L.J. 107. 

• — '" •"Liability for — Persons giving false evidence. 

Where there was no reliable evidence to prove that 
the several defendants had given evidence in pursuance 
^ of a conspiracy to obtain the conviction of the plaintiff 
, who later on sued for malicious prosecution, 

Held, that damages should not be awarded against 
' such of those who had merely given false evidence but 
had not been complainants. (Raza and Smith, //.) 
Indar Bahadur Singh v, Sukhdeo prasad. 142 
LO. 235«LB. 1933 Oudh 101 = 9 O.W.N. 1067= 
A.I.B. 1933 Oudh 94. 

' — '- ^ " • Malice — Finding of — What constitutes — 'Malice' 
— Meaning of , 

Proof of malice is essential in an action for malicious 
prosecution and there must be a finding of malice. 
Malice is an indirect or improper motive. Where a 
man is deliberately and falsely implicated in a charge, 
the improper motive is obvious. Such a finding is in 
fact a finding of malice in law. There is no magic in 
the word 'malice* and it is quite unnecessary for the 
I Court to use the word 'malice' so long as the facts found 
I by it amount to malice in law. (Young, /.) MaHMU. 
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dul Hasan v, Mahomed Shibli Khan. 161 t.O. 
369 (1)“7R.A. 167*3 A.W.R. 614* AXB. 1934 
All. 696. 

-■ — ••Malice — Proof of. 

Mere carelessness on the part of the defendant in 
deciding whether there was a reasonable and probable 
cause will not amount to malice; but where the ac- 
cusation is made and the prosecution instituted without 
any basis whatsoever and recklessly, malice may be 
inferred. {Grille, A,J.C,) AJODHIA PRASAD v. 
PaRASHRAM. 141I.C.231=I.B. 1933 Nag. 49= 
28 Nag. L.B. 312 = A I.B. 1933 Nag. 23. 

.. ProSecuti on — Commencement — Accused appear- 

ing Voluntarily after recording of summons* 

Unless a process is issued and the accused is brought 
into Court as a result of such process, he has no cause 
of action for a suit for damages for malicious prosecu- 
tion. Where no process was actually issued or served 
but an order for issue of process under S. 204, Cr. P. 
Code, and of a search w’arrant w’as formally recorded and 
the accused appeared after the passing of such an order . 

Held, that the prosecution had technically commenced 
and the plaintiff had a cause of action. {Pazl Alt and 
Scroope, JJ.') ZaHIRUDUIN MAHOMED z/. BDDHI 
BIBI. 12 Pat. 293 = 6 I.B. (Pat.) 147 = 145 I.C. 271 
«14 Pat. L.T. 683= A.I.B. 1933 Pat. 292. 

— I , ■ ^^Prosecution" — Dismissal of complaint under S, 
203, Cr. P. Code — Powers not issued — Suit for dama- 
ges for maltctous prosecution — 'Matntatnabiltty, 

Until process is issued, the person against whom a 
complaint is made is not an accused person, nor can he 
be said to be prosecuted. “Where, therefore, on a com- 
plaint being made by the defendant against the plainti£E, 
the Magistrate orders an investigation by the Superin- 
tendent of Police, and, on receipt of his report, refuses 
to issue process against the plaintiff and dismisses the 
complaint under S 203, Cr. P. Code, there has been no 
“prosecution* of the plaintiff, and a suit by the latter 
for damages for malicious prosecution against the defen- 
dant does not lie. (Page, C. J, and Mya Bu, Jf) 

Gowri Singh v. Venkanna. 162 1.0. 126=8 B.B. 
640 = 13 Bang. 764= A.I.B. 1936 Bang. 96. 

— Prose cuUotP — Information given to police by 
one against another — Latter nlUmately prosecuted — 
Former is satd to have prosecuted latter. 

So far as India is concerned, a person can be said to 
have prosecuted if information is given to the police 
directed against the person who is ultimately prosecuted 
as a result of the investigation and the decision of the 
police. 30 All. 525 (P.C.); 1926 P.C. 46. Ref. {}yort, 
y.) Ram Kishun Prasad v. Ram Narain Prasad. 
1541c. 219=7B.P. 461=A,I.B. 1934Patl4- 

— ^ Prosecution^ —Meaning of— Application for 
vexatious prosecution for resistance to execution* 

The term “prosecution” does not in this connection 
mean a prosecution in the sense in which it is usually 
employed in the Cr. P. Code. An application made to 
the executing Court for prosecution of the plaintiff for 
resistance to execution by the defendant of a decree 
obtained by him against the plaintiff’s brother is the 
initial stage in a criminal prosecution and that where it 
is found to have been made maliciously and without 
just and rea'^onable cause, is a sufficient basis for an 
^tion for malicious prosecution, even though it is not 
in fact accompanied by a complaint or prosecution by 
the Court. 49 Cal. 1035, Foil. {Dalip Singh, /.) 
Fakir CHAND t/. Khushi Kam. 6 I.B. (Lah.) 207 
-146 I.C. 291=84 P.L.B. 981= A.I.B. 1983 Lah. 
786 . 
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—Prosecution— Proceedings under S, 476, Cr. F. 
Code — Complaint set aside — Acquittal. 

(1) Proceedings under S. 476, Cr. P. Code, constitute^ 
a prosecution for the purpose of founding an action fop 
malicious prosecution. (2) The proceeding can be re- 
garded as a prosecution by the individual, even thoughi 
the Judp has granted the sanction and signed the com- 
plaint. if he had acted maliciously and without reason- 
' able and probable cause. (3) Where the order granting 
! sanction is set aside on appeal and the party is discharg- 
I ed there is virtually an acquittal. {Ameer Ali, /.) 
NAGARMALL CHAUDHURI V. JHABARMULL SUREKA- 
60 Cal. 1022= 148 I.O. 1129 = 36 Cr.L. J. 925= 6 
G. 490 = A.I.B. 1983 Cal. 909. 

Prosecution under Municipal Act-^ Suit against 
municipality — Mainiainabtitly, 

There is a right of action for false and malicious pro- 
secution against a municipality in the case of a prosecu- 
tion under the Municipal Act. A corporation can be 
actuated by that kind of malice which is essential to th© 
maintenance of an action for malicious prosecution^ 
instituted by its officers in the scope of their duty, provid- 
ed the necessary ingredients are made out; and in the 
assertion of its rights, a corporation may render itself 
liable for malicious prosecution. {Rangnekar, J f) THE 

Municipality of Ahmedabad v. Panubhai. 168 
I.O. 31 = 8 E.B. 108 = 37 B.0111.L.R. 468=A.I.B. 
1936 Bom. 356. 

— Reasonable or probable cause — Burden of proof. 

In cases of malicious prosecution the onus of proving 
that there was no reasonable or probable cause for 
prosecution is on the plaintiff in spite of its being nega- 
tive averment. Abratk v. North Eastern Railway Co.^ 
(1883) 11 Q.13.D. 79, 440, Rel. on. {Staples., A./. C.> 
Raghunath Rao V, MOTIRAM. 147 1.0.1084=6 
B.N. 153=30 N.L.B. 101 = A.l.B. 1933 Nag. 299. 

— - Reasonable and probable cause — Burden of proof . 

It cannot be disputed that in a suit for damages for 

malicious prosecution the burden of proving absence of 
reasonable and probable cause for the defendant’s 
action in prosecuting the plaintiff lies on the latter. It 
is not for the defendant, in the first instance, to prove 
that the charge which he preferred against the plaintiff 
was true. The plaintiff must establish prima facie that 
there was no reasonable and probable cause for the de- 
fendant to prosecute the plaintiff. Where the lower 
appellate Court acted on the principle that both parties 
have indulged in falsehood and some damages ought to- 
be awarded to the accused who were acquitted. 

Held, that that was a palpably incorrect view and 
that the decision could not stand. {Niamatullah, /.) 
Mewa Singh v. Beni Madho Singh. 166 I.O. 606 
= 8B.A. 11 = 1936 A. W.B. 490=A.I.B. 19S5A1L 
559. 

^—'''Reasonable and probahie cause''— Meaning of. 

I'he term “reasonable and probable cause*' means an 
honest belief in the guilt of the accused based upon a 
full conviction, founded upon reasonable grounds of the 
existence of a state of circumstances, which, assuming 
them to be true, would reasonably lead any ordinarily 
prudent and cautious man, placed in the position of the 
accuser, to the conclusion that the person charged was 
probably guilty of the crime imputed. Hicks v. Faulk* 
ner, 8 Q.B.D. ]67, Ref. (Page, C, J, and Mya Bu, 
/.) Sankara Iyer Ramaswa MI Chettiar. 10 
Bang. 282=1 B. 1982 Bang. 161*138 1.0. 698* 
A JB. 1932 Bang. 80. 

•^—Reasonable and probable cause — Defendant com- 
ing to knowt subsequent to Prosecution, that plaintiff not 
guilty^ 
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MAIilOIOUS PB08E0I7T10N. 

If the defendant had reasonable and probable cause 
for prosecuting the plaintiff at the time when he filed 
the complaint and thus set the law in motion against 
the plaintiff, he should not be deprived cx post facto of 
that ground of defence because subsequently in the course 
of proceedings the defendant became acquainted with 
the true facts and if they had been available to him 
earlier, he would have felt himself not justified in 
launching the prosecution. The fact that the defendant 
persisted in prosecuting a false charge against the 
plaintiff after it had become reasonably clear that there 
was no ground to justify the prosecution of the plaintiff 
would be evidence of malice but would not be evidence 
that at the time when he became the prosecutor the 
defendant had acted without reasonable and probable 
cause. i^Page^ C, /, and Afya Bu^ /»') SaNICARA 

Iyer v, ramaswamy Chettiar. 10 Rang. 282=^ 
I.B. 1932 Bang. 161 » 138 LC. 693==A.I.B. 1932 
Bang. 80. 

Reasonable and probable cause — Evidence of — 
Persistance tn prosecution after knowledge that there 
was no case — Inference from. 

The fact that the defendant in a suit for malicious 
prosecution persisted in prosecuting a false charge, 
after he knew that was no ground to justify the plain- 
tiff's prosecution, would amount to evidence of malice; 
but it would not be evidence that at the time when he 
prosecuted the plaintiff the defendant had acted without 
reasonable and probable cause, {^Sen, y.) VerTANNES 
V, Lawson. 13 Rang. 60^7 B.R. 104=1611.0. 
636=> A.I.R. 1035 Rang. 6. 

'■ ■ " '^Reasonable and probable cans: — Information 
furnished by another — Prosecution on the faith of — 
/ustification. 

The question of reasonable and probable cause 
depends in all cases, not upon the actual existence, 
but upon the reasonable bona fide belief in the existence, 
of such a state of things as would amount to a justifi- 
cation of the course pursued in making the accusation, 
whether the belief arises out of the recollection and 
memory of the accuser or out of the information 
furnished to him by another. Where the complaint is 
filed by the defendant on the information given by 
another, the Court has to see how far the defendant can 
be said to have reasonably and discreetly trusted the in 
formant. The question whether a reasonable man 
would or would not act upon the information depends 
in a great degree upon the opinion to be formed of the 
position and circumstances of the Informant and of the 
amount of credit which may be due under those circum- 
stances to the person w'ho thus conveys the Information. 
(^Page, C\ /. and Mya Bu, /.) SANKARA lYER v, 
Ramaswami Cheti'iar. 10 Bang. 282=1.B. 1932 
Bang. 161 = 138 1.C. 693 » A.I.R. 1932 Rang. 80. I 

Butt for — Maintainability against Municipality, 

A suit for damages for malicious prosecution is main- 
tainable against a Municipal Committee. (Bhtde, y.) 
Municipal Committee, Rupar v, r ah mat ilahi. 
A.I.B. 1934 Lab. 907 (2). 

“ Suit for — Master sued as primarily liable found 
not liable as not acting with malice— Special knowledge 
of servant — Vicarious liability fcr* 

In an action for malicious prosecution a defendant 
who IS sued as having instituted the prosecution himself 
and therefore primarily liable for damages, cannot, 
when It has been shown that he is not liable because he 
did not act with malice or without reasonable or pro- 
bable cause, be held liable on account of any special 
knowledge of his servant who took part in the prosecu- 
tion and who withheld that knowledge from his master, 


provided the master took all reasonable precautions in 
the matter. A person cannot be sued both as personally 
liable and vicariously liable as being the master or 
employer of the servant, who was principally liable. 
{Staples, A. J, C.) RaGHUNATH RaO v, MOTIRAM. 

1471.0. 1084-6 R.N. 163 = 30 N.L.B. 101«A.I.B.. 
1933 Nag. 299. 

Suit for— Partly decreed — Appeal by defendant 

— Cross- object ions — Plaintiff dying pending appeal — 
Effect See C. P. CODE, O, 22, R. 3. 30 N.L.R. 186 =- 
A.I.B. 1934 Nag. 119. 

Suit for — Plaintiffs not giving evidence as wit- 
nesses — Effect, 

Where the plaintiffs in a suit for damages for mali- 
cious prosecution, though they are women, do not offer 
themselves as witnesses to the fact that the prosecution 
was not justified, and they do not offer any explanation 
as to their failure to appear in Court, they cannot be 
held to have established their case. {Grille, y. C.) 

Ajodhya Prasad v, Mt. Tarabai. 163 I.O. 382= 

9 R.N.3=18 N.L.J. 333. 

MALIEANA — Non-payment of — Presumption, 

By the non payment of malikana for a long period of 
years the malikana Interest does not necessarily dls- 
appear. 10 C. W.N. 151, Expl. and 35 All. 185, Kef. 
{iVort, y.) Padhum Lal V, Tkibeni Singh. 164 

1.0. 1043 = 7 R.P. 618=A.I.R. 1934 Pat. 44. 

MAMLATDAB. 

See Bombay Mamlatdars' Courts Act (1906)» 
MANAGER. See HINDU Law— JOINT FAMILY. 

MANDAMUS. 

See Specific Relief act (I of 1877), S. 45, 

MANDATORY INJUNCTION. 

See (1) Injunction— Light AND Air. 

(2) Specific Relief act (1877), S, 55, 

MANIBAM. See LAND TENURE. 

MANIBHAM LANDS — Cesses — Kanganam and 
Kulavettu— Liability of tenant to pay only for the 
latter. See LANDLORD AND TENANT— CESSES. A.I 
R. 1935 Mad. 259. 

MAPS. See EVIDENCE ACT, Ss. 35, 36 AND 83. 

MARITIME CONVENTIONS ACT (1 & 2 Geo. 

V, C. 67), S. 8 — limitation for suit — Extension of — 
Discretion of trial Judge — Interference by appellate 
Court. 

A collusion took place on I6th March, 1930, betweeiv 
the ‘‘Malacca Maru" of the plaintiffs and the * Marien- 
fels” of the defendants. After some indecisive corre- 
spondence between the parties, the Marine Court ot 
Enquiry made a report on 16th November, 1930, but 
their finding was not communicated till June, 1931. 
There was again desultory correspondence between the 
parlies till 12th March, 1932, on which date, the defen- 
dants filed a suit in the Admiralty side claiming 
damages. On 25th April, 1932, the plaintiffs filed the 
present cross-suit and also applied under S. 8 of the 
Maritime Conventions Act for extending the limitation 
for the suit. The trial Judge refused to extend the 
limitation on the ground that there was plenty of time 
from the 12th November, 1931, to the l5th March, 
1932, to bring a suit, of which the plaintiffs had failed 
to avail themselves. 

Held, that as the trial Judge had not exercised his 
discretion on wrong principles, his decision cannot be 
interfered with on appeal. (1923) P. 85 and 94, Ref. 
(C. C, Ghose, A. C. J. and Mallick, /,) NIPPON 
Yusen Kaisha V. “Marienfels.” 61 Cal. 22 = 151 

1.0. 432=7 B.0. 117=A.I.R. 1934 Cal. 438. 
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HABITIME JUBiaDZOTION. 

See (1) admiralty. 

(2) Shipping. 

JDdABBlAOE. 

See (1) Custom— General AND Punjab. 

{ 2 ) Evidence. 

(3) evidence act, S. 112. 

(4) Hindu Law— Marriage. 

(5) Husband and wife. 

(6) Mahomedan Law— Marriage. 

Evidence of. See EVIDENCE ACT, S. 50. A.I. 

■ R. 1933 All. 130. 

—Law governing. See INTERNATIONAL LAW. 

■■■" ' Ceremonies and formalities — Presumption from 
proof of factum. 

Where the factum of marriage was established, the 
presumption arises that all the forms and ceremonies 
necessary to constitute legal marriage had been com 
plied with. 12 Cal. 140; 12 Cal. 706 (F.B.); 38 Cal. 700 
and 13 M.I.A. 141 (P.C.), Foil.; 28 Cal. 37 and A.I.R. 
1923 Kang. 202, Dist.; 24 Mad. 255, Not Appr. (^Dunk^ 
ley^ Jf) RAM TapSI Z/. SUNDARI. 160 1,0. 766=* 8 
:R.B. 428 = A.I.B. 1935 Bang. 507. 

Evidence — Non-observance of cerentonies~^ 

Opinion of religious expert. 

Per Sulatman, C,J. — Where a marriage is attacked 
on the ground of non-observance of ceremonies the 
Court is not bound to accept the opinion of a religious 
expert, however high he may be placed in church. The 
duty is on the Court itself to decide as between the 
parties before it as to whether the marriage was void or 
not. {Sulaiman^ C,J, and Muker/t^ /,) MT. TiTLI v, 
ALFRED ROBERT JONES. 66 All. 428 = 3 A.W.E. 70 
«163I.O. 733=7 R. A. 683 = 1934 A.L.J. ia29«A. 
I.B. 1934 All. 273. 

■ R e-mamage of widow — Evidence, 

It is not permissible to draw from the fact that a 
widow is a loose woman living in sin the inference that 
she had re-man ied. {pppenheim^ JM,') AiKRAM v. 
LADDO, 15 B.D. 604= 12 L.B. 329 (Bev.). 

Validity — Burden of proof. 

Per Sulaiman^ C,J, — The burden would lie on any 
p&rty who asserts that any such rules, rites, ceremonies 
and customs were not observed, to prove not only the 
omission but also that such rules, rites, ceremonies or 
customs were absolutely essential and indispensable in 
the sense that on account of their not being duly per- 
formed the marriage itself was void. (Sulaimant C-J. 
and Mukerft, J,) MT. TiTLI v. ALFRED ROBERT 
JONES. 66 All. 428 = 1934 A. L.J. 1129 = 3 A.W.R. 
70 = 163 1.C. 733=7 B.A. 583=A.I,B. 1934 All. 273. 
MABBIAGE OONTBACT. See CONTRACT ACT, 
S. 23. 

MABBIED WOMEN S PROPERTY ACT (IH OF 

1874), S. 6 — ^P'or the benefit of hts wife*' — Intention 
of assured — Mode of finding out — No particular words 
necessary. 

In order to constitute a trust “for the benefit of the 
wife'* within the meaning of S. 6 of the Married 
Women’s Property Act. it is not necessary that the 
words “for the benefit of the wife" or other words 
equivalent thereto should appear in the policy of insur- 
ance. If on a reading of the words used in the policy 
it appears that the assured has intended, in the event of 
his death, that the policy should ensure for the benefit of 
his wife, then the policy may be deemed to be for her 
benefit. Where by a policy of life insurance the insurer 
undertook to pay a specified amount upon the happen- 
ing of a certain event “to the assured or his wife A if 
he predeceased her" and the insured having died his 
widow sued to recover the amount payable under the 
/policy. 


MABTXAli LAW. 

Held^ that the insurance policy fell within the langu- 
age of S. 6 of the Married Women’s property Act and 
a statutory trust having been created in favour of the 
I widow she was entitled to claim the money. { MadJuroan 
i Bfatr^ /.) ABHIRAMAVALLI AMMAL V, THE OFFICIAL 
j Trustee of madras. 66 Mad. 171=141 1.0. 680 
I «I.B. 1933 Mad. 166=35 L.W. 3d8=A.I.B. 1932 
Mad. 220 = 62M.L.J. 111. 

■■■■■"■ ““S. 6 — Life Insurance Policy — Benefit reserved 
for wife — Suit to enforce — Form, 

The plaintiff *s husband had insured his life for her 
benefit with a certain company at Calcutta. The busi- 
ness of the said company was subsequently taken over 
by the defendant company. The insured subsequently 
obtained a loan from the defendants and he later on 
surrendered his policy on receipt of a certain amount* 
After her husband’s death the plaintiff sued to recover 
the Insurance amount on the ground that a trust had 
been created in her favour. She stated that the Official 
Trustee had refused to move in the matter unless she 
furnished funds. 

Held^ that the contract having been completed in 
Calcutta the proper person to sue was the Official 
Trustee of Bengal. 

Held^ further^ S. 59 of the Trusts Act had no appli- 
cation because it was not shown that the execution of 
the trust had become impracticable or that the Official 
Trustee had disclaimed tiusteeship. (Madhavan Nair 
and RctUy, //.) LaKSHMI AMMAL v, SuN LiFE 
Assurance Co. 67Mad.636=1934M.W.N. 653= 
161 1.C. 112=7 B.M. 87 = 39 L.W. 379=A.I.B. 1934 
Mad. 264= 66 M.L. J. 667. 

— — S. 6 — Scope — Insurance money payable to assur- 
ed — Attachability in execution, 

S. 6 of the Married Women’s Property Act contem- 
plates that in order that there may be a valid trust in 
favour of the wife or the wife and children of the 
assured, the policy must be expressed on the face of it 
to be for the benefit of them. The sum payable under 
an insurance policy was payable at death or at fifty-five 
to the insured, but in the event of his death before his 
wife, it was to go to the wife, and failing his wifs, to 
the insured, his executors, etc. The insured having died 
! before he reached fifty-five, 

Held, that the policy formed part of his estate, and 
the amount could be attached in execution of a decree 
against the deceased. {^Baker and Devatia^ J/,) DlN- 
BAi V, Bamansha. 58 Bom. 513=36 Bom.L.B. 608 
= 1521.C. 168=7 B.B. 130 = A.I.B. 1934 Bom. 296. 

lyfABBHALLING. 

See (1) Mortgage. 

(2) T.P. ACT. S. 81. 

MARTIAL LAW --Declaration— Legality —Jurisdic- 
tion of High Court to inquire. 

The High Court has jurisdiction after the restoration 
of normal conditions to decide how far the declaration 
of martial law was justified. The question however 
whether martial law was properly declared or not can* 
not arise in view of S. 11 of Ordinance IV of 1930. 
In deciding the question of emergency the Court will 
have regard to the state of fact as disclosed by the 
evidence. 

Per Madgavkar, /.—“Firstly, a state of war and 
armed rebellion or insurrection must exist and not 
merely a state of riot which could be put down with the 
aid of the military and other citizens. Secondly, nei- 
ther the military nor citizens can refuse or impose con- 
dition.s oh such aid. Thirdly, the necessity most be 
proved, not merely of recourse to the military but alsp 
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MASTER AND SERVANT. 


the impossibility of functioning of the ordinary civil 
laws and the necessity of their abolition for the time 
being, and the Courts have power to go into the question 
whether such necessity existed. Fourthly, it is only 
when the existence of war, whether against foreigners 
or rebels, and necessity are established, that the juris- 
diction of the Courts ceases. Fifthly, the powers exer- 
cised by the military commonly but incorrectly known 
as “martial law” in fact are no law at all and would be. 
if the fact of necessity for a war is not established, ille- 
gal, and therefore need Acts of Indemnity, if they are 
not to be questioned”. {Beaumont^ Madgavkar 

and Bhickwell, //.) EMPEROR v. CH AN NAP PA 
ShantiraPPA. 55 Bom 263 1931 Bom. 196 
=•129 1.0. 596 = 32 Or.L.J. 403=32 Bom.Ii.R. 1613 
= 19310r.0. 65 = A.I.B. 1931 Bom. 57. 


—Contract of service— Provision for payment of 

bonus and gratuity after 10 years — Wrongful dismissal 
after 8 years — Right of servant to amounts. See 
CONTRACT ACT, S. 53. 39 Mys.H.O.B. 601 = 12 
Mys L. J. 422. 

Corporation — Suit by employee for arrears of 

pay — Uabiltty of members of managing body^ 

Where a person sues members of a Managing Com- 
mittee of an institution for arrears of pay, contending 
that he was employed and discharged by the said mem- 
bers, he shall be entitled to decree against the assets 
of the institution in the hands of such members. 
{AfoAammad Moor, /.) GaRIB MIAN ThIKADAR v, 
Mohammad Habibul Rahman, I.B. 1933 Pat. 
229 = 1441.0.311 = 14 Pat.L.T. 668 = A.I.R. 1933 
Pat. 210 (1). 


MASTER AND ANT-- Agreement for a term j 

— Suspension of servant — Damages — Mitigation^ j 

Where, by a wiitten contract, the defendant company j 
agreed to employ the plaintiff for a period of four years 
on a salary of Rs. 600 a month and there was no provi- 
sion for giving notice on either side, but within less than 
a year, the defendant company, alleging that the figure 
Ks. 600, was a clerical error on their part for Rs. SCO, 
tendered to the plaintiff an agreement with a salary of | 
Rs. 525, a month, which the plaintiff refused to accept | 
and thereupon the defendant company suspended him; i 
in a suit by the plaintiff for damages claiming Rs. 600, 
a month for a year less a certain sum earned by him in 
that year, 

Heldy that the period should certainly be for one year 
as agreement was for over three years longer. 

Held also, that the plaintiff was bound to mitigate the 
damages by accepting the offer at a salary of Rs. 525, if 
the finding was that there was mistake and that the 
plaintiff was entitled to take advantage of it, and the j 
damages would have to be assessed at Rs 75 a month ; 
for 12 months less the sum earned, on the ground that i 
any difficulty in accepting the offer of the defendant . 
company was of the plaintiff’s own making; and that if ; 
the finding was that there was no mistake on the part of i 
the defendant company, it would be unreasonable to ex- 
,pect the plaintiff to accept their offer and the damage j 
should be at the rate of Ks. 600 a month for 12 months j 
and that the rule that damages must be mitigated only I 
required that a reasonable course of action must be | 
taken and certainly did not require the plaintiff to do | 
anything unreasonable or of a speculative nature. , 
{Remfry, J.) W.C. BlNN^ z/. W. & T. AVERY, LTD. , 
61 Cal. 648 = 152 1.0. 117 = 7 B O. 240 = 38 O.W.N. I 
908 = A.I B. 1934 Cal. 778. 


—Contract of service — Provision for future incre- 
ment with retrospective effect — TerminaUon of service 
— Ri ght of servant* 

Petitioner was in service on Rs. 43 per mensem. He | 
was promised to pay at Ks. 50 per mensem from 1st | 
January, 1932, with retrospective effect from 1st July, 
1931. Entry to this effect was made in the staff book. 
Before the date on which the increment was to be given 
effect to. his services were dispensed with and he was 
offered arrears of pay at Rs. 43 per mensem with Rs. 43 
in lieu of one month's notice (Rs. 68 in all). But he 
claimed increased pay at Rs. 50 per mensem. 

Meld^ that the petitioner’s right to increment was 
obviously conditional on his remaining in service on the 
date on which the increment was to come in force, 
otherwise there would have been no point in postponing 
the increment. {Bhide, /.) VOLKART Bro^. 
Kundan Lal. 140 I.0. 638 = 33 P.Xt.B. 1001 =I.B. 
adS3 Lab. 8= AXR. 1932 Lab. 602 (1). 


Di smissal of servant — Appointment for term — 

Power to determine for cause'' — Paiver to dismiss at 
pleasure excluded* 

If the terms of the appointment definitely prescribe a 
term and expressly provide for a power to determine 
“for cause” any imphcation of a power to dismiss at 
pleasure is excluded. Gould v. Stuart* (1896) A.C. 575, 
Rel. on. t^Lord Atkin.) CLIFFORD B. REILLY v* 
Emperor. 6 R.P.O. 129 = 148 I.O. 637=39 L.W. 
287=1934 A. L.jr. 255 = 3 A.W.R. 600=A.I.B. 1934 
P.O. 60=66 M.L.J. 639 (P.O.). 

— •^• "D ismissal of servant — Claim for damages — Sus^ 
tatnabiiity — Office held by servant abolished by statute* 

If further performance of a contract becomes impossi- 
ble by legislation having that effect the contract is dis- 
charged. If therefore the office held by a person is abo- 
lished by statute, thenceforward it is illegal for the exe- 
cutive to continue the servant in that office or pay him 
any salary; and impossible for him to exercise his office. 
In such a case discharge means that the contract is put 
an end to and does not mean broken and the servant is 
not entitled to damages for breach of contract. (^Lord 
Atkin.) CUFFORD B, REILLY v. EMPEROR. 6 R.P. 

0.129 = 148 1.0.637 = 1934 AL.J. 265 = 3 A.W.B. 
600 = 39 L.W. 287 = A.I.R. 1934 P.C. 60 = 66 M.L.J. 
689 (P.O.j. 

— - * Dismissal of servant — Departmental enquiry — 

Irregularity tn^ condoned by servant — Claim for 
damages on score of such irregularity — Maintaina- 
bility* 

Where a departmental rule of procedure, under which 
the enquiry leading to the dismissal had to be held, was 
sufficiently and substantially complied with, 

Held, that a claim for damages could not be allowed 
on the score of an irregularity which was condoned by 
the plaintiff himself during the progress of the enquiry, 
{GuhaaHd Bartley, fjf) SECRETARY OF STATE z/. 
PROMOTH A NaTh Ganguly. 157 I.O. 1116=8 R.O,. 
164 = A I.B. 1936 Cal. 662. 

--^Dismissal of servant — Dismissal for defence 

of orders-^ Suit for damages for wrongful dismissal* 

The plaintiff undertook under a written agreement to 
serve th6 railway administration as guard or other- 
wise in any place situate on the N. W. Railway system. 
On being served with a notice transferring him from 
Lahoie to Quetta, he applied for cancellation of the order' 
of transfer and after making several protests and excu- 
ses finally applied for leave on the ground of his wife’s 
illness but failed to comply with the requirement of a 
proper medical certificate. As the plaintiff continued to 
ignore the' order of transfer, the Divisional Superintend- 
ent for Lahore purported to suspend him but the sus* 
peiisidn ordeV was later on cancelled and he was direct- 
ed. to report, at Quetta on auertain date and on his. 
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failure to do so was dismissed as from that date. The 
plaintiff instituted a suit for damages for wrongful dts- 
tnissal. 

that the plaintiff defied his superiors for a 
period of four months, and made absurd excuses for 
non-compliance ^ith their orders, anil even if the order 
of suspension gave him an excuse, that ground was 
completely removed on its subsequent cancellation and 
that his neglect to obey the order to report at Quetta 
was a further defiance of his superior officers and follow- 
ing on his previous conduct gave ample iustihcation for 
his immediate dismissal, {/at Lai and Monroe^ //.) 
SECRETARY OF STATE V. HOLLINGBREY. 149 I.O. 
4d7==6B.L. 689» A.I.B. 1934 Lah. 769. 

— Dismissal of servant — District Board servant — 

U, P, District Boards Act {X of 1922), S. 7l. 

A District Board servant is under the general disabi- 
lity of other public servants in that he holds his office 
during pleasure, and he cannot sue the District Board or 
the Secretary of State in a Court of Law for wrongful 
dismissal; nor can he sue for a declaration that a resolu- 
tion removing him is null and void as such a declaration 
would not come under S. 42, Specific Relief Act. 
{Bennet and All sop, JJf) ROSHAN I.AL GoSWALA v. 
District BOARD. Aligarh. 68 All. 40~158I.C. 
626^8B.A. 320 -=1935 A.W.B. 850 = A.I.B. 1935 
All. 802. 

' ' Dismissal of servant — Notice — Servant falling 

ill and unable to work. 


MASTEB AND SEBVANT. 

the holder thereof is subject to dismissal at any time. 
without any cause being assigned. No notice or framing, 
of any charge is necessary; and the holder is removable 
at the sole discretion of the appointing authority. Where 
an office is held during good behaviour, the holder there- 
of is appointed to all intents and purposes for life and 
has what is called a freehold office for his life. He 
can be removed from office only for want of good be- 
haviour. In this case, notice of dismissal (>hould be 
given and a charge framed and proved. Except where it 
is otherwise provided by statute, all public officers and 
servants of the Crown hold their appointments at the 
pleasure of the Crown; and speaking generally, they are 
subject to dismissal at any time without cause assigned; 
and an aciion for wrongful dismissal will not be enter- 
tained by a Court of law. {Bennet and Allsop, //.) 
ROSHAN LAL GOSHVVALA v, DISTRICT BOARD, ALI- 
GARH. 68 All. 40=168 I.C. 626 = 8 B.A 320=> 
1936 A.W.B. 860=A.I.B. 1936 All. 802. 

Dismissal of servant — Servants of Crown — Lia- 
bility for termination of service at pleasure. 

In a suit for damages for wrongful dismissal against 
Secretary of Stale for India in Council, it is for the 
plaintiff to show that he enjoyed some peculiar privilege, 
as the general rule is that all servants of the Crown are 
liable for termination of service at pleasure. {Beckett, 
/.) Lal Singh v. Secretary of State. 168 I 
369 (1) = 8 B.I.. 246 (1) = A.I.B. 1935 Lah. 965. 

— Dismissal of servant— Servant under the Crown- 


The practice between master and servant is for either 
side to give a month’s notice for termination of their 
contract, or in lieu of a month’s notice, one month’s 
salary must be paid to the servant unless he has been 
guilty of wrongful conduct. Where the servant falls ill 
and is unable to work, and there is no specific contract 
between the parties to cover such a case, the consequ- 
ence is, that if the seivant is unable to perform the duties 
entrusted to him, that is to say, to carry out his contract 
to work regularly, he must be held to be guilty of 
wrongful conduct. {Kendall, /.) ChaNDRa Shekhar j 
DIXIT V. burhwal Sugar Mills. 1936 A.L.J. 994 
1936A.W.B.977 = 8B.A. 182=167 I.O. 362 = A.I. 
B. 1936 All. 908. 


Dismissal of servant — Notice — Work done sub- 
sequent to — Compensation for — Right of servant. 

Where the contract of service did not fix any term or 
provide for notice, but the respondent was served with a 
notice to handover charge on 11th January, 1931, but 
he could not do so till 25th January, 1931. 

Held, that the respondent was entitled for his pay till 
25th January, l93l, and not merely till the date of notice 
{Subhedar, A./,C,) ALEXANDER GrEEN v, COWELS. 
6I.B (Nag.) 79 = 146 1.0 122 = 16 N.L.J. 98=A.I. 
B. 1933 Nag. 289. 


Dismissal of servant — Reasonable notice— 
Measure of damages. 

Every master has an inherent right to dispense wit] 
the services of his servant vsith reasonable notice As t( 
what is reasonable notice depends on the nature of th< 
servant’s employment. When that is determined, thi 
measure of damages is what the servant would hav( 
earned in the employment of his master during th< 
notice. Addis v, Gramaphone Co,, Ltd. 
0909) A C. 488, Ref. {Lobo, A. /. C.) ABRAHAM v 
Karachi Municipality. H3 I.O. 387= 26 S L B 
436 =A.I.B. 1929 Sind 69. 


— Dismissal of servant— Rule as to— Public officers 

and servants, " 


All offices are held either “at pleasure” or “during 
good behaviour.” Where an office is held at pleasure. 


—Prerogative of Crown to dismiss at will — If taken, 
away by term in contract of service. See CROWN — 
Servant under— Dismissal. 156 I.O. 396 (1)=37' 
P.L.B.370=A.I.B. 1936 Lah. 669. 

Dismissal of servant— What constitutes. 

If the conduct of the employer amounts to a basic 
refusal to continue the servant on the agreed terms of 
the employment, there is at once a wrongful dismissal. 
The use of polite instead of peremptory language in 
calling upon the servant to resign does not make it a 
resignation. {Lobo, A J,C.) ABRAHAM v, Karachi. 
Municipality. 113 I.O. 387=26 S.L.B. 436= A.I. 
B. 1929 Sind 69. 

Employee of Devast hanam— Tenure of— If holds 

office* 'at pleasure'' — Temple trustee — Power to dismiss 
servant summarily — Public and private service. 

The trustee of a Devasthanam, whose affairs were 
managed under a scheme which authorized the trustee 
“to ^ fine, suspend, reduce or remove any servant or 
official of the Devasthanam,'* dismissed a servant sum- 
marily and the latter sued for damages for wrongful di.s- 
missal. 

Held, that the servant should be deemed to have been 
in private service and not public service, that he did not 
hold office “at pleasure”, and was not therefore liable 
to dismissal without notice and without just and proper 
cause. 

Held, further, that the scheme did not authorize the 
trustee to dismiss a servant summarily, without notice. 
{Varadachariar, /.) VENKATESWARA AIYAR v, Sri* 
Meenakshi Sundareswarar Devasthanam. 167 
1.0. 873 =8 B.M. j68=1935 M.W.N. 1214 = 42 L.W 
622 = A.I.B. 1936 Mad. 946 = 69 M.L.J. 206. 

1 — Government servant — Tenure of— Dismissal- 

Suit for damages — Maintainability, 

As a general rule a Government servant holds office 
during pleasure and is liable to be dismissed at any time 
without notice and without reason assigned. The rule is- 
subject, in Inaia, to statutory exceptions contained in 
I rules under the Government of India Act, for instance, 

I the fundamental rules governing the employment of 



1893 


CIVIt, CRIMINAL AND REVENUE. 


1894 


XCABTBa AND 8BBVANX. 

civil servants. A person suing for damages for such 
dismissal must prove such statutory exceptions and 
where the general rule applies, the dismissal cannot 
give rise to an action for damages. {.Broomfield and 
Macklin, //.) SECRETARY OF STATE FOR INDIA V. 
YaDAVGIR. 60Bom 42«160I.C. 605=8E.B.268 
»37 Boin.L.B 931» A.I.B. 1986 Bom. 19. 

* ' Liability of master for acts of servant—^ Liability 

imposed by statute — Mens rea immaterial — Burma 
Forest Act {JV of 1902), 55 (d) and 58 (a). 

The appellant obtained from Government a grant of 
500 acres of land from forest reserve for the cultivation 
of Kapok a shrub producing a substance, similar to cot- 
ton. The land contained a considerable quantity of teak 
and other timber. He was allowed to fell and extract 
the timber and for that purpose he was allowed the use 
of the property hammer to be impressed on all timber 
felled within the grant, subject to several restrictions 
imposed by the Forest Department. The appellant em- 
ployed a servant who supervised felling of trees and 
clearing the jungle in the grant area. The servant was 
also entrusted the use of the property hammer. The 
servant marked timber with it on numerous occasions in 
the absence of the appellant and without his orders. 
Though the condition of the license under which pro- 
perty hammer mark was issued contemplated that the 
licensee should be permitted to entrust the hammer to 
an employee only under a written permit, no such per- 
mit in fact issued to the servant. It was subsequently 
discovered that in violation of the conditions of the 
grant, illicit felling of teak trees had been done on a very 
extensive scale both in reserve foiest and on public for 
est land and such timber marked with the property 
hammer and a considerable quantity which was not 
marked at all with the property mark was found within 
the appellant’s grant. The af/ptllant was prosecuted for 
(j) unlawfully felling teak trees in a reserve forest under 
S. 55 (/V) of the Forest Act, (i<) unlawfully felling the 
teak trees on public forest land under S. 58 (a) and (;//) 
Impressing the property hammer mark on timber which | 
had been unlawfully lelled under R. 87 (b) (vi) read 
with R. 98. 

HeldS 1) that under R. 87 the owner of a property mark 
was responsible for its legitimate use and so the appellant 
was guilty under R. 87 (^) {vt) for the improper use of 
the mark by his servant; (2) that in marking timber his 
servant was acting within the scope of his employment 
and as the offences under the Forest Act had nothing to 
do with mens rea of the offender the master W’as crimi- 
nally liable by statute for violation of the conditions of 
the grant by the servant, although such acts of the ser- 
vant were not authorised by and were done without the 
knowledge of the master. {Dunkley, /.) MaUNG BA 

CHO V. emperor. 12 Bang. 300 =154 1,0. 67=^ 7 B. 
B. 248=36 Or.L.J. 460 = 1934 Cr.C. 1077=A,I.B 
1934 Bang. 246. 

Liability of master — Contract by servant, 

A servant can bind his master only with three cases 
(i) where he is specially authorised to do so; (/V) where 
be is entrusted with duties for the due discharge of 
which authority to make such contracts is necessary or 
usual; (ni) where third persons have reason to believe 
from his master’s conduct that he has authority to bind 
bis master. In the last case, the belief should be honest 
and bona fide^ i.e., entertained after due care and 
attention. 26 Cal. 701, Ref. (^IFild, J,C. and Milne^ 
A,f,C,) PaRSRAM BULCHAND V, JODHPUR BiKA- 
NBER Ry. Co. 1.B. 1931 Sind 129 = 1341.0. 886 = 
25 S.L.B. 253= A.I.B. 1931 Sind 144. 

• Liability of master — Criminal liability imposed 

hy statute — Knowledge of servant imputed to master — 
Instances of^ 
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Under the ordinary criminal law no conduct is punbh** 
ed as a crime unless it has been produced by some 
form or other of mens rea which may be fairly accu- 
rately defined as an intention to do what is known to be 
illegal. Actus non faat reun, nisi mens stt rea. Conse- 
quently in the case of all ordinary offences the law dees 
I not regard the master as having any such connection 
1 with the acts done by his servant as will involve him in 
any criminal liability for them unless he had himself 
actually authorised them but nevertheless in a few excep- 
tional cases, for example, under the Licensing Acts, 
Sale of Food and Drugs Act, Railway Clauses Consoli- 
dation Act, Metropolitan Police Act, Opium Act and 
Arms Act, etc., even when the act is of such kind as not 
to be punishable unless committed with full knowledge 
of its circumstances the person is by statute made liable 
to be punished for it in spite of the fact that it was not 
he, but only some servant of his that actually knew the 
circumstances. {Dtmkhy^ /.) MaUNG Ba Cho v. 
Emperor. 12 Bang. 300 =-*154 1 0. 67 = 7 B.B. 248 
= 36CrLJ. 450 = 1934 Cr.O. 1077 = A.I.B. 1934 
Bang. 245. 

—Liability of master— Criminal liability of master 
! for act of servant. Sec BURMA FOREST ACT (1902), 
Kr. 22 AND 98. A.I.R. 1934 Bang. 182. 

Liability of master to servant-^^Electric plant 

on master's premises — Defects in — Injuries caused there^ 
by resulting tn servants death. 

The contract between employer and employed involves 
on the part of the former the duty of taking reasonable 
care to protect his servant from unnecessary risk. Where 
the employer has taken all reasonable steps to ensure that 
the electrical installation on his premises is in a safe con- 
dition, he is under no legal liability in respect of any in- 
jury caused by defects in the electric plant resulting in 
the death of the servant. KPage, C.J, and Mya Bu, /.) 
Dhanal Soorma V. Rangoon Indian Telegraph 
association, 1.TD. 13 Bang. 369 = 160 I.O. 246 = 8 
B.E. 367 = A.I.B. 1936 Bang. 401. 

Liability of master — Tort committed by servant, 

See TORT BY SERVANT, infra, 

Liability of seri^ant — Leaving service without 

notice — Right to wages for final period of service — - 
I Master's right to compensation. 

When a servant whose w'ages are due periodically 
leaves service without legal justification or without pro- 
per notice, he is not entitled to be paid for the portion 
of the time during which he served since the last periodi- 
cal payment. The master would be entitled to a reason- 
able compensation for breach of the contract of service 
under the Contract Act, {Bfnde^ /.) AmaR SINGH v 
Gopal Singh. 32 P.L.B. 275= I.B. 1931 Lah. 625 
(2) = 132 1.0. 677 = A.LB. 1931 Lah. 133 (2). 

■ — Municipal employees. See Bombay DISTRICT 
Municipal act (in of 1901), Ss. 46 (^) and i84. 
26S.L.B 469. 

Negligence of servant — Liability of Government 

in tort. 

Government itself is not responsible for the misfeas- 
ance, or wrongs, or negligence, or omissions of duty of 
I the subordinate officers or agents engaged in the public 
! service. Owing to the negligence of a bailiff in accept- 
! ing certain security as sufficient, appellant suffered loss 
for which he filed a suit against the Secretary of State. 

Held^ that the tort was negligence and that the act 
complained of was neither directly authorised nor ratifi- 
ed by the Secretary of State or Local Government. 
{Baguley, J,) BAMASAMI «/. SECRETARY OF STATE 
FOR India. 6 1.B. (Bang.) 81=146 I.O. 226«A.L 
E. 1933 Bang. 113, 
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^Notice. See also DISMISSAL OF SERVANT, 

supra, 

Notice — Sufficiency of — No hard and fast rule. 

The respondent was employed as a motor engineer on 
a pay of Ks. 300 per mensem. The contract of service 
was not for any fixed term; nor did it provide for notice 
of termination of services. The respondent served the 
appellant only for nine months and in previous places 
where he had served only one month's notice used to be 
given. 

Held^ that one month's notice was sufficient to termi- 
nate the employment. {jSuhhedar^ A.J,C.) ALEXAN- 
DER Green v. Cowels. 6 I.R. (Nag.) 79^146 I.C. 
122«16N.L J. 98-A.I.R 1933 Nag. 289. 

' — R elationship — What constitutes — Incidents of — 

Test to decide. 

The relationship of master and servant is a question 
of fact, A servant is a person who voluntarily agrees, 
whether for wages or not, to subject himself at all times 
during the period of his service to the lawful orders and 
directions of another in respect of the work to be done 
by him. That other person who is entitled in law to 
give orders and to have them obeyed is the master. The 
relationship therefore exist only in between persons of 
whom one has the control of the work done by the 1 
other. It does not depend merely on the mode of pay- I 
nient for service, or on the time for which the services j 
are engaged, or the nature of those services, or again on 
the power of dismissal, though these are certainly 
matters which the Court may take into consideration in 
deciding the relationship. The test, therefore, is the 
right of control which a person has in the manner in 
which the other does the work. (Wadia, /.) GOOLBAI 
7/. Pestonji Cowasji. 169 I.C. 363 « 37 Bom L.R. 
410»AIR 1936 Bom. 333. 

'-’’'—Right of master — Master's right to dispense with 
servant's services. 

The master's right to dispense with the servant's 
services any time cannot be affected by the fact that an 
increment is to come into effect later on. A. I.R. 1930 
Cal. 404, Ref. {Hhide, /.) VOLKART BROS. z/. 
KUNDAN Lal. 140 I.C. 638 == 33 P L R. 1001 = I R. 
1933 Lah. 8 = A.I.R. 1932 Lah. 602 (1). 

Rights of servant — Wages for period of service 

— Engagement on fixed pay — Deduction for work not 
performed, 

A servant who is engaged on a fixed yearly, monthly 
or daily wage is entitled to that wage for the period 
during which he works, and the master cannot deduct 
anything from the wages on account of negligence or 
non-performance of a part of the servant's duty. If the 
servant fails to obey, his master’s remedy is to discharge 
him, but as long as the master retains the servant In his 
service, he must pay him the stipulated wages and can- 
not make any deduction on account of work not per- 
formed. Even in the case of a servant being discharged 
for improper conduct if he is engaged on a contract of 
wages to be paid periodically, he is entitled to the wages 
for the period up to the time of his discharge. (19l7) 

1 K.B. 9460, Rel. on. (Staples, A, J. C.) TikaRAM 
Bania Gend^lal. 14710. 671 = 6 R.N. 131*30 
N.L B. 173 = A.I.R. 1933 Nag. 247. 

...... ... Salary of servant — Salary paid in terms of gold 

— Provision for pension on basis of salary — Transfer 
to foreign country-^ Payment in terms of currency of 
that country— Retirement — Pension-’’ Calculation- 
Exchange rate — Risiht tc. 

Respondent entered the service of the appellant Bank 
in Turkey in 1903, and in 1905 he joined the permanent 
and pensionable staff, under the contract of service, he 
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was to get a pension on the basis of the salary of the 
year preceding that of retirement. His salarly was ab 
initio expressed in terms of Turkish gold pounds and 
was paid also in such terms. In 1923 he was transferred 
to Cyprus where he remained till his retirement in 1931, 
and while serving there he was paid his salary in Cyprus 
pounds, calculated as per exchange rates. The salary 
remained as in Turkish pounds but paid in Cyprus 
currency. Respondent having retired on 3 1st December, 
1931, in Cyprus, tiie question arose as to the rate of cal- 
culation of pension. 

Held, that the respondent was entitled to a monthly 
pension calculated on the basis <«£ his salary in Turkish 
pounds on 31st December, 1930, and that the equivalent 
in Cyprus currency must be calculated according to the 
exchange rate prevailing on the date of each instalment 
I of the pension. (Lord Blanesburgh,) OTTOMAN BaNIC 
OF Nicosia Dascalopoulas. 155 I.C. 108=7 
R.P.O. 160 = 40 L.W. 187 =A.I.R. 1936 P.O. 39. 
(P.O.) 

— ■ "•’Strike— ’Concerted refusal of 7vorkmen to work. 
Per Beaumont, C,J, (Obiter.) — The conduct of the 
workmen amounting to a concerted refu-^al to work for 
the employers as the result of a trade dispute is a strike. 
A strike is not the less a strike because it does not in- 
volve any breach of contract. (Beaumont, C,J. and 
Blackwell, J,) BaKARALLI v, SaSSOON & ALLIANCE 
Silk Mills Co., ltd 58 Bom. 262=161 1 c. 229 
= 7 B.B. 63 = 36 Bom L.R. 190 = A.I.R. 1934 Bom. 
126. 

Termination of employment— Pay in lieu of 

notice — Proof of damages necessary. 

Before the servant can be held to be entitled to be a 
month^s pay in lieu of notice it must be shown that he 
I has actually suffered damages. If he is employed in an 
equally advantageous manner for the whole of the 
period for which he is entitled to notice he cannot 
claim damages. Retd v. Explosives Co,, Ltd,, (1887) 19 
Q B.D. 264, Rel. on. (Mackney, /.) BaLDEO SiNGH 
|7/. Sachdev. 1611.0. 613 = 7 R.B. 95 (1)=A.I.R. 

1934 Rang. 107. 

'Termination of service — Notice — Leave period, 

i The plaintiff was working under the defendant under 
j an agreement by which the former was entitled to a 
I month's leave every year or a month's pay in lieu of 
I leave. The employer dispensed with the services of the 
employee by paying him up to the date of dismissal and 
also a month's pay in lieu of leave and notice. The 
employee had at the time of dismissal only a month’s 
leave to his credit, 

Held, that the employer was entitled to terminate his 
services by giving him leave on full pay for a month and 
notice at the same time. (Bi^uley, /.) THEO LaZA- 
RUS Z'. de Souza & Co. 6 i.R (Rang ) 133 = 146 L 
C. 946 = A.I.B. 1933 Rang. 85. 

— Termination of service— Right of master. 

The right to terminate service of a servant by mere 
notice without assigning cause is a general right existing 
in a master under the law of master and servant; and in 
a case based on contract the servant would have to show 
that the contract contained a term by which the master 
gave up such a right. (Bennet and Allsop, //.) 

Roshan Lal Goswala V, District Board, Ali- 
garh. 58 All. 40 = 168 I.C. 626 = 8 R A. 320= 

1935 A.W.R. 860 = A.I.R. 1935 All. 802. 

■■ Termination of service — Salary till expiry of 

notice — Right of employee. 

Where an employee terminated his service by one 
month’s notice and the employer accepted the resigna- 
tion immediately ant appointed another in his place. 
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Held, that the person who resigned was entitled to 
claim his salary until the date of the notice. {Maha^ 
devayya and Kamachandra Rao, //.) GENERAL 
Assurance Society, ltd, v , Tirupati. 38 Mys. 
H.O.R. 49=11 Mys.L.J. 201. 

— ‘ Tort by servant — Liability of master for, 

A master is liable for a tortuous or wrongful act of 
his servant, when the act committed by the servant is 
expressly authorized by the master or if the wrong done 
is incidental to such act. In other words, the wrong 
must be an improper mode of doing an authorized act 
or incidental lo it. (JVadta, /.) GOOLBAI MOTABAI 

z'. Pestonji CowASjl. 169 I.O, 363 = 37 BoiDi.I».B. 
410 = A.I.E. 1935 Bom. 333. 

—•Tort by servant— Liability of master for — Test 
of. See T0RT~VICaR10US LIABILITY. 

— ■ Wrongful dismissal — Damages — Measure of . 

The relation cf master and servant is one of contract 
to which the ordinary principles of the law of contract is 
the same. The measure of damages in all actions for 
breach of contract is the same; and when a servant has 
been wrongfully dismissed from service by his master, 
the measure of damages is the pecuniary loss which the 
servant has sustained, provided such loss naturally flows 
from the breach in question. (Mahadevayya, C, J. and 
Shankaranarayana Kao, /.) BANGALORE WOOLLEN, 
Cotton and .Silk mills Co., Ltd z/. iKkishna- 
SWAMY. 89 Mys.H.C.B. 601 = 12 Mys.L J. 422. 

ongfitl dismissal — Meaning of —Wrong pro-- 

cedure adopted for dismissal — Suit for damages — 
Maintainability, 

Where a seivant is dismissed not improperly, but by 
a wrong piocedure, e.g , by a person or in a manner not 
provided for in the contract of service, the dismissal 
cannot be said to be wrongful so as to entitle him to 
sue for damages for such dismissal; though the fact that 
a wrong procedure is adopted may give the servant a 
right to sue for breach of an independent contract. 
{Ameer AH. J.) H, A. MURTOUGH v, ThE COMMIS- 
SIONER f OR THE PORT OF CALCUTTA. 39 C.W.N, 
1026. 

HATATHIPATHI. See Hindu Law— RELIGIOUS 
Endowment. 

MATERIAL ALTERATION. 

.$•^^(1) Deed. 

(2) Negotiable Instruments act, S. 87. 

MATERIAL IRKEGELAEITY. C. P. Code, 

S. 115. 

MATH. See HINDU LaW—ReLIGIOUS ENDOW- 
MENT. 

MATRIMONIAL DOMICILE. 

See 0) Divorce Act (1869), S. 2. 

(2) International law— Marriage. 

MATRIMONIAL JURISDICTION. 

See {\) Divorce Act (1869). 

(2) International Law— Marriage. 

(3) Jurisdiction— Restitution of conju- 
gal rights. 

(4) Restitution of conjugal rights. 

MAUn KHAIBATI — Distinction from Maufi Khid- 

mati. See LaND TENURES— MaUFI KHIDMATI. 

MAUFI KHIDMATI. See Land Tenures— 
Maufi Kbidmati. 

MAUBA81 8ABBABKABI. See land Tenure— 
Sarbarkaris. 

MAXIMS —Actio person lis morltur cum persona — 
Appluabtlity to India, 

Except in so far as it has been mcdified by statute 
the inle actio personalis morttur cum per sen a is and 
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remains a part of the general law that runs in India 
(Page, C,J, and Ba U, /.) CASSJM & SONS v. SARA 
BIBI. 13 Bang. 386=160 1.0.715=8 R.R.413=A. 
I.R. 1936 Rang. 17. 

——Actio personalis moritur cum persona — Excep- 
tion to. See C. P. CODE, O. 22, R. 1. 

■ - - Actus curiae neminem gravabit — Mistake of 
Court — Relief, 

Where a decree was by mistake dated l6th February, 
1929, instead of 11th P'fcbiuary and the dtciee* holder, 
being misled thereby, applied for execution on the l5th 
February, 1932, held, actus curiae ntmtnem gravabit 
and that the decree ought to be regarded as having been 
passed on the l6th February, 1929. (Jack, /.) NaLINI 
Kanta Ray v, Kamaradpi. 66 O.L.J. 185 = 141 1. 
0. 114 (1) = I.R. 1983 Cal. 82=A.I.B. 1933 Cal. 289. 

■ ' Approbate and reprobate — Applicability to valua-^ 
iion of suit. 

Where a person values his suit in a particular man- 
ner he cannot resile from it for purposes of preferring 
an appeal to the Privy Council. The rule as to appro- 
bate and reprobate will not however apply where the 
valuation adopted by the plaintiff is only the notional 
value and the valuation contemplated by S. 110, C, P. 
Code, is the actual or market value. (Rankin, C,J. and 
C, C, Chose, MaHENDRA NARAYAN RaV CHAU- 

DHURI V, Janakinath Ray. 68 Cal. 66=I.R. 1931 
Cal. 622= 132 1 0. 910 = A.I R. 1931 Cal. 417. 

— Caveat emptor — Appltcabtliiy to execution sale. 
The ordinary rule of caveat emptor applies in the 
case of auction sales under the orders of Courts. (Addi* 
son,/,) Mahomed Hay at z-. Gulam Nabi. I.R. 
1931 Lah. 698 = 132 I.O. 201 (2) = 32 F.LR. 390. 

— " — Debitor non praesumitur donare — Dewer debt. 

It is doubtful if the maxim has any application as 
between husband and wife ; at all events where the 
Mahomedan husband had been making varyiiig pay- 
ments as “presents** to his wife without allocating any 
of them to the dower debt, it cannot be presumed be 
intended thereby to discharge her dower debt. (Sir 
George Lowndes.) MaHOMED Sadiq ALI KHAN v, 
Fakr Jahan Begam. 69 I.A 1=6 Luck. 566=1932 
A L. J. 663 = LB. 1932 P.O. 81 = 136 I.O. 386 = 36 C. 
W.N. 137 = 36 L.W. 118=8 O.W.N. 1378 = 62 C.L.J. 
326=A.I.R. 1932 P.O. 13 = 62 M.L.J. 320 (P.O.). 

De minims non curat lex — Applicability of-^ 

Smallness of amount. 

The smallness of the amount in dispute does not in- 
volve the application of the maxim for it frequently hap- 
pens that a very small sum may involve a very big ques- 
tion of principle which may affect other cases, (Courtney 
Terrell, C, J, and Fazl AH, /.) KaMESHWAR SiNGH 
Bahadur v, Ramjiwan Sahu. I.B. 1932 Pat. 209 
= 1391.0. 127 (2) = 13 Pat.L.T. 343= A.I.B. 1932 
Pat. 237. 

— — ■ Detur digniori. 

Where the right of the Crown and that of the subject 
meet at one and the same time, that of the Crown is in 
general preferred, the rule being “detur digniori'*. 
The right of the two attaching creditors and of Govern- 
ment w’ere brought into existence at one and the same 
lime and by the same decree. The assets were realised 
or rather came into the hands of the Court, before any 
of the judgment-creditors applied for execution and were 
held by the Court. The two creditors had obtained 
attachments but no payment had been made to them. 
The Crown had also obtained an attachment although 
on a later date. 

Held, that the Crown should prima facie be preferred 
to the other two claims. 5 E. H.C.O.C. 23 and A.I.R. 
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1931 Sind 164, Ref. {Rupchand, J.C') VaSSANBAI 
Topandas V, Radhabai Tirathdas. 147 I.O 863* 
6 B.S. 167*27 S.L.B. 444»A.I.B. 1933 Sind 368. 

„ Expressio uni us exclusto alterius'' 

When the essenlial, literal meaning of a word is deli- 
berately extended by the framers of an Act for the pur- 
pose of that Act in one direction but not in any other 
that is an indication that they wish to exclude any pos- 
sibility of the word being extended by interpretation in 
any other direction. So where the term ‘agriculture* is 
made by the Madras Estates Land Act, to include ‘horti- 
culture,' that shows it is not intended to include other 
things of an analogous nature, planting of trees and fruit 
gardens. (^Reilly and Anantakrishna Aiyar, //•) 

Chandrasekhara Bharathi Swamigal v. Durai- 
SWami Naidu. 64 Mad. 900-I.R. 1931 Mad. 794- 
134 I.O. 42 = 34 L.W. 185-AI.R. 1931 Mad. 659* 
61 M.L J. 648. 

Expressio unius est exclusio alterius — Application 
of -^Caution, 

The maxim ^'expreisto unius est exclusto alterius'* is 
often a valuable servant, but a dangerous master to follow 
in the construction of statutes or documents. The exclu- 
sion is often the result of inadvertence or accident, and 
the maxim ought not be applied when its application, 
having regard to the subject matter to which it applies, 
leads to inconsistency or injustice. Lawe v. Darling <Sr* 
(1906, 2 K. B. 772, Ref. (Aston, Rupchand and 
Mehta, A./.Cs.) PaHLUMAL SaNTDAS z/. NARAIN- 
DASDrpcHAND. I. R. 1933 Sind 157*143 I.O 863 
-=27 S.L.R. 121*A.IR. 1933 Sind 161 (2) (r.B ). 
turpi causa non oritur actio. 

No litigant is entitled to maintain a suit w^hich has its 
origin on a disgraceful cause. Thus an award cannot 
be filed in respect of a claim for a share of bribes taken 
from the public. K.Thom ami Kisch, //.) PEARY I.AL 
V. Mahesh Chandra. 149 I.C. 396*6 R.A. 893* 
3 A. W.R. 415 * 1934 A.L. J. 1266 * A.I R. 1934 All. 


“““'^■^Factum valet fftndu marriage — Conditions for 
applicability of rule. 

Where a Hindu marriage is an accomplished fact thougli 
solemnized without the consent of the paternal uncle 
the legal guardian, the application of the doctrine oi 
factum vilet is an absolute and not a discretionary rule 
of law. Conditions for applicability of doctrine of factum 
v'llet laid down. (Boys and Sen, //. ) Ram HaRakh 
815 = I.R. 1931 All. 609* 
133 1 0. 239*1931 A.L.J. 816*A.I.R. 1932 All 6. 


—Falsa demonstratio — Application, 

Where one description, and that an incomplete one, 
has b?en added to an already sufficient description the 
added description may be disregarded under the maxim 
rat^ demonstratio. Where certain properties were des- 
cribed as C estate and later there was an erroneous en- 
umeration of the properties, 

that the later description might be ignored. 
KLort WilUamsJ ) JaLPAIGURIBANKING AND TRAD 

iNG Corporation, ltd. v, Samaresh Chakra- 

.r. I-®- (Cal.) 126 = 146 I.O. 666 

*A.I.B. 1933 Cal. 636. 

. , “Falsa demonstratio non nocet — Scope of the 

and measurement, 

1 he doctrine falsa demonstratio non nocet should not 
De whittled away so as to make it ridiculous. Prima 
^cie, whQn a piece of land is sold with reference to its 
l^undanes and survey number and its extent is also 
stated, and the description of the extent is found subse- 
quently to be in excess of its actual extent, the Court 


will not set aside the contract or give effect to the rule of 
proportionate compensation if it finds that the measure- 
ment was not the governing portion of the description 
and that the parties intended to convey, and take a con- 
veyance of, the actual plot of land only sufficiently 
described otherwise. (Tyahji, J,) MaharudraPPA 
7^LAK.SHMAN. I.R. 1932 Bom. 311*1371.0.683 
*34 Bom.L.R. 212* A.I.B. 1932 Bom. 449. 

" FaLus in uno falsus in omnibu.s — Applicability, 

Where the story of the prosecution and the evidence 
in support of it are so garbled and distorted, and where 
the true facts of the case are so overlain with a mass of 
lies that it is practically impossible to disentangle them 
from the falsehoods in which they He embedded, then to 
such a case the maxim falsus in uno falsus in omnibus 
has no applicability whatsoever, and no conviction can 
be legally based upon such tainted evidence upon which 
no credence can be placed, and in respect of which the 
trial Judge or the appellate Court cannot assert w’hat 
portion of it is true and induces belief in the existence 
of certain facts and what portions of it are false and un- 
worthy of belief. (Snvastava and Nanavutty, //.) 
Har Dayal Singh 7/. Emperor. 8 Luck. 397 = 6 
I.B.(Oudh)43 = 145 I.O. 359*34 Cr.L.JT. 935*10 
O.W.N.263* 1933 Or.O. 432* A.I.B. 1933 Oudh 
226. 

•^Falsus in uno falsus in omnibus — Applicability 
— N.-W. F. Province. See CRIMINAL TRIAL— EVI- 
DENCE. A I.R. 1935 Pesh. 60. 

Falsus in uno falsus in omnibus — Application. 

It is generally unsafe to apply the doctrine, falsus in 
uno falsus in omnibus to evidence of witnesses in India. 
Where the evidence is substantially correct simply 
because there are deliberate falsehoods in it, it should not 
be totally rejected. (Srivastava, /.) ChhOTE LaL s/. 
Emperor. 6 I.R. (Oudh) 122*146 I.C. 462*10 0. 
W.N. 482*1933 Or.O. 696*36 Or.L.J. 68*A.I.R. 

1933 Oudh 269. 

-Faietur facinus qui judicium fugitis. 

The old maxim “f^tetur facinus qui judicium fugitis’^ 
in not to be applied in India. A I.R. 1915 Lah. 106, 
Foil. (Mahomed Noor and Lnby, JJ ) EmpEROR v, 
SUAR Gola. 162 I.O. 1021*16 Pat.L.T. |96*36 
Or.L.J. 262*7 R.P. 289*1934 Or.O. 1189 = A.I.R. 

1934 Pat. 633. 

■■ ' ’“ ‘Generalia spedalibus non derogant, 

A w'holly general provision cannot be read as inter- 
fering with a specific provision wiih regard to limitation 
maxim “generalia specialibus non derogant** applied in 
construing S. 39 of Ordinance II of I93l (Rankin, 
C, J. and Pearson^ /,) NiL RaTAN GaNGULI v. 
Emperor. 60 Cal. 671*I.R. 1933 Cal. 478*143 
IC. 802*34 Cr.L.J. 633 = 37 C.W.N. 196*1933 Cr 
C. 140*A.I.B. 1933 Cal. 124. 

Generalia specialibus non deroqant. 

Where there is a conflict between a special Act and a 
general Act the former should prevail. Effect of S. 12 
(1), Oudh Courts Act, on S. 109 (^), C. P. Code, con- 
sidered. (Hasan, C, J. and Bisheshwar Nath, /) 
Mahomed Azim Khan v, Mumtaz Ali Khan. I.B. 
1931 Oudh 426 = 134 I.C. 1017*8 O.W.N. 1207« 
A.I.R. 1932 Oudh 163. 

— - ^ Generalia specialibus non derogant — (C. P, 
Codct S, 148 and O. 45, R. 7.) 

Per Ning, J, (Obiter), — In order to avoid a conflict 
between O. 45, R. 7, and S. 148, C. P Code, it must be 
held that O. 45, R. 7 must prevail, both on the principle 
“generalia specialibus non derogant'* and on the princi- 
ple that the general discretion given by S. 148 is a judi- 
cial discretion which can only be exercised according to 
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law and not in contravention of law. {Mukerji, 

King and Niamatullah, //.) BAHADUR LaL v. 

Judges of Allahabad High Court. 56 All. 432 
= I.R 1933 All 290-143 I.O. 659 = 1933 A.L.J. 207 
»A.I.E. 1933 All. 241 (F.B.). 

-Generalia specialibus non-derogant — Doctrine 

nonunflexible^Ttrms of the enactment to be looked at. 

When the Legislature has given its consent to a sepa- 
rate subject and made provision for it. the presumption 
is that a subsequent general enactment is not intended 
to interfere with the special provision unless it manifests ■ 
that intention very clearly. But in that respect every j 
enactment must be construed according to its own sub* ; 
ject-matter and its own terms. The Charter of the City ) 
of Montreal was amended in 1910 by 1 Geo. V., c. 48, 1 
which specially dealt with the annexation of the town 1 
of Longue Pointe as a ward of the City. It conferred on 
the City the power to macadamise the streets, the cost 
of it to come out of the general fund of the City. The 
Charter was again amended by Several Acts in 19U, 
1912 and 1914. which provided that “notwithstanding 
any Jaw to the contrary”, the cost of paving shall be 
apportioned among the proprietors in the respective 
streets or lanes. 

Held, that having regard to the fact that the amend- 
ments were all of the statutory Charter and that the j 
special enactment was recognised in the same statute as 
the general enactment, the latter, though general, enact- 
ment modified the earlier Statute and that the City had 
the power to charge the frontagers. {J.ord Wrightf) 
CORPORATION OF THE CiTY OF MONTREAL «/. MON- 
TREAL Industrial Land Co., Ltd. I.B. 1932 P.O. 
302 (2) = 9 O.W.N. 990 = 36 L.W. 741 = 139 I.O. 667 
=A.I.R.1932 P.O. 262=63 M.L.J. 926 (P.O.). 

" Generalia specialibus non derogant — Illustration, 

S. 65 of the Contract Act based on the principle of 
affording relief upon quantum meruit is a general rule 
which does not, however, apply to a case governed by a 
ijpecial statutory provision, e,g,y a contract entered into ' 
by or with a Municipal Board and required by the sta- i 
tute to be under seal. If it is not under seal, no relief can l 
be granted even upon quantum meruit, (JVazir Hasaity 1 
C,J*yRaza and Bisheshwar Afath^ JJ.] MUNICIPAL ! 

Board, Lucknow v. s.C. Deb. 8 Luck. 1=I.R. I 
1932 Oudh 236-137 I.O. 674 = 9 O W.N. 461= I 
AXE. 1932 Oudh 193 (F.B.). 1 

— — ea quae fraequentius accidunt praveniunt j 
Jura, I 

The presumptions that the Muslims follow the Hanafi | 
Law unless the contrary is alleged and proved that if j 
they are Shiahs, they are governed by the Shiah Law, j 
that the great majority of Shiahs in their turn being 
Ithna Asharis, their exposition of the law is enforced, 
unless the parties show that their particular rule is diffe- 
rent — are all based on the numbers of the followers of 
each sect, “on the principle of providing for the ordinary 
course of things’*. (Tyabfi, /.) AKBARALI.Y v, MAHO- 
MED ALLY. 57 Bom. 661= I.R. 1932 Eom. 434= 138 
I.O. 810=34 Bom L.E. 655= A IR. 1932 Bom. 366 

- In pari delicto — Applicability, See, Infra^ IS 
Lah. 713 (F.B.) 

- —In pari delicto — Benami transfer — Intention to 

defraud not carried out — Transferor^ if can repudiate 
transaction, 

A person who has conveyed property benami to an- 
other for the purpose of effecting a fraud on his credi- 
tors, cannot, where the fraud has been effected, set up the 
benami character of the transaction by way of defence 
in a suit by the transferee for possession under the con- 
veyance. But where the projected fraud has not been 
carried out the executant may raise the plea that the 
transfer was nominal. Applicability of the maxim in 
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pari delicto discussed. {Sundaram Chetty, /.) SUB- 
BAR AY A NaICKER V, VENKATESA NAICKKR. 160 
I.C. 381=6 R.M. 717 = 39 L.W. 357=A.I,E. 1934 
Mad. 262. ^ 

——In pari delicto malior est conditio possidentis— 
Applicability — Parties not aware of the illegality — 
Central Provinces Laud Revenue Act (1917), Ss, 202 
and 220. 

The maxim in pari delicto malior est conditio possi- 
dentis is not applicable to a case where the parties did 
not know of the illegality at the time they entered into 
the contract. So where the parties effected a lease with- 
out the sanction of the Deputy Commissioner without 
knowing that such sanction was necessary, the lessee is 
entitled to get back the consideration paid by him. 16 
N.L.R. 129ana 22N.L.R. 136, Dist., 20 N.L.R. 87, 
Foil. (ATiyogi, A.J.C,) WaHIDMIYA v. JankIPRaSAD. 
IR 1931 Nag. 163=134 1.0.281 = 14 N.L.J. 8 
(Rev.; = A.I.B. 1931 Nag. 137. 

In pari delicto potior est conditio possidentis, 

A person who has conveyed property benami to ano- 
ther for effecting a fraud cannot, where the fraud has 
been effected, set up the benami character, of the trans- 
action by way of defence in a suit by the transferee for 
possession under the conveyance, even though both the 
parties were privy to the fraud. The maxim in pari 
delicto potior eit conditio possidentis has no application 
to the case; the test is that party must fail who first has 
to allege the fraud in which he participated. (1916) 32 
M.L.J. 484, Foil. (Case-law referred to,) {Madhavan 
Natr and Jackson, JJ,) KOTAYYA NaidU v. MaHA- 
lakshmamma. 56 Mad. 646=6 I.R. (Mad.) 44= 
1461.0. 308 = 1933 M.W.N 662=37 L.W. 646= 
A.I.B. 1933 Mad. 457 = 64 M.L.J. 719. 

— — " In pari delicto potior est conditio possidentis — 

Applicability — Collusive transaction at execution sale. 

Where both parties to an auction sale entered into an 
agreement not to bid against each other at the auction 
sale and it appeared that the transaction was entered 
into fraudulently in order to deprive the rival decree- 
holder of the benefits of his decree, 

Held, that the transaction was hit at by the maxim 
in pari delicto potior est conditio possidentis. {Bishesh- 
war Afath and Nanavutty. JJ.') RAM LaL MISRA v, 
Rajendra Nath Sanyal. 8 Luck. 233 = I.R. 1933 
Oudh 107 = 1421.0. 696 = 10 O.W.N. 1 = A.I.B. 1933 
Oudk 124. 

——In pari delicto potior est conditio possidentis 
— Application of, to third party. 

The maxim in pari delicto potior est conditio possi 
dentts does apply to a third party who has purchased 
right, title and interest in the property in possession of 
one of the parties to a fraudulent agreement. 1932 Lah. 
503 (F.B.), Appl. {Tek Chand and Abdul Rashid, JJ,) 
Walaiti Ram S'. Shadi Ram. 16 Lab. 27 = 164 
10. 1049=7 R.L. 830 = 37 P.L.R. 798 = AXB. 1934 
Lab. 721. 

*■ In pari delicto potior est conditio possidentis — 

Inapplicability — l.ease exceeding statutory term and 
therefore void — Lessor^s right to possession. See CON- 
TRACT ACT, S. 65. A.I.R. 1936 Nag. 68. 

- In pari delicto valet defendants causa — Illustra- 

tim — Agra Tenancy Act (/// of 1926), Ss, 23, 34 and 
86. 

Where an ex* proprietary tenant has mortgaged his 
holding he is not entitled to sue to eject the mortgagee 
though the transaction is declared void by statute, be- 
cause of the maxim, in pari delicto valet defendantis 
causa, {pppenheim, S.M, and Walton, J,M,) PlTAI 
tE^. Karedin Singh. 14L.B. 258 (Rev.) =17 R.D. 
370. 
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-Nemo Allegans turpitudinem suam andiendus est 

— In pari delicto potior est conditio possidentis — Appli- 
cability, 

There is no real conflict between the two maxims. The 
principle underlying both is the same; one embodies the 
general rule and the other an exception to that rule. It U 
one of the fundamental doctrines of ail civilized systems 
of jurisprudence that a Court of law shall not lend its 
aid to enforce a transaction which is tainted with fraud. 
A person who has polluted his hands by being a party or 
privy to a fraudulent transaction shall not be allowed to 
approach the fountain of justice with his ow'n infamy on 
his lips and obtain relief on the strength of such a tran- 
saction. 1 he moment he relies on such an agreement 
he will be told nerno allegans suam turpitudinem 
audiendus est. This is the general rule. Hut its rigid 
application to all cases regardless of the attendant cir- 
cumstances, might resiilt at times in giving effect direct- 
ly or indirectly to the fraudulent design of its authors, 
and thus defeat the very object for which the lule was 
framed. In order to avoid such undesirable consequen- 
ces several exceptions to the rule have been recognized. 
One Such exception arises in the familiar case in which 
the fraudulent transaction is still executory and the pur- 
pose of the fraud has not yet been effected. In such a 
case one of the parties to the fraud is allowed to 
approach the Court, repudiate the transaction, and reco- 
ver money or propeity which had been handed over by 
him to the opposite party in furtherance of the transac- 
tion. In such circumstances, public policy requires that 
a Iccus pemtenttae be given to one or other of the 
parties and he be allowed to retrace his steps, state the 
true facts before the Court, and by revoking the autho 
rity of his confederate to carry out the fraudulent scheme, 
defeat the purpose of the contemplated fraud. Another 
such case arises where two persons secretly conspire to 
defraud a third and in order to do so enter into a colour* 
able agreement, and after the purpose of the fraud has 
been achieved one of the confederates sues the other to 
enforce the agreement, concealing the real facts. It is 
obvious that, in a case like this the Court, by preventing 
the defendant from showing the real nature of the tran- 
saction will be making itself the instrument of the plain- 
tiff to give eflfect to an agreement which is tainted with 
fraud and which had been brought into existence by the 
joint act of both the parties. In such circumstances it is 
found that both the plaintiff and ^he defendant were in 
in pan dchcto, the Court shall stay its hand, and 
refuse its support to either confederate ‘‘letting the 
estate lie where it fall’'. 35 Cal. 5l (P.C.), Kef. (Broad^ 
way^ T ek Chand. Coldstream^ Dalip Singh and 
Abdul Qadir, //.) QaDIR BUKHSH v. HAKAM. 
13Lali 713= I a. 1932 Lah. 647 = 1391.0 17 = 
S3 P.L.R. 861 = A I.R. 1932 Lah. 603 (P B.). 

[Appl. 16 L. 27 (39).] 


-Nemo de bet bis wexAxX—Off^ence under Ss 41J 
and ^S7 , /. P . Cole — Separate sentences — Propriety, 
Technically tlie offence of being member of a gan| 
associated for the purpose of committing burglaries i: 
different from that of actually taking part in them bul 
from a practical point of view separate sentences thougl 
legal are not strictly equitable. To give separate sen 
tences comts perilously near the principle of memo debCi 
bis vexari. {f/arn^on, /.) SUKJAN SlNGH v 
Emperor. I.r. 1932 Lah. 203 = 136 I.O. 27= 3J 
Or.L. J. 261 = 33 P.L B. 602= 1932 Or.C. 378 = A.l 
B. 1932 Lah. 298. 


Nemo debet bis vexari in una et eadem causa — 
C, P. Code, 1908, O. 23, B, 1 (2). 

It is the intention of the law that parties should not 
be allowed to fight their case twice. This is brought by 


the maxim nemo debet bis vexari in una et eadem causa. 
This principle is embodied in O. 23, R. 1 (2), C.P. Code. 
(ATeane, S,M, and Oppenheim, J.M,') SUKHRAJ SiNGK 
V, Ghanshyam. 15 E D. 177= 12 L.E. 63 (Bev.). 

Omnia praesumuntur contra spoliatorem — Appli- 
cation of. 

The doctrine commonly called omnia praesumuntur 
contra spoliatorem or omnia praesumuntur tn odium' 
spoliotorem applies to India. The presumption against 
a spoliator is one of the strongest presumptions known 
to law, and the law allows it against a party who, by his 
tortious acts, withholu'4 the evidence by which the nature 
of his case W'ould be manifested. The rigour of the 
maxim, however, has to be reasonably softened upon 
the facts and circumstances of each particular case. 
{Mukerfi and S. K, Ghose, //.) ShiVAPRaSAD SinGH 
V. Prayag Kumari Debee. 61 Cal. 711 = 1641.0. 
479 = 7 R.O. 459 = A.I.R. 1936 Cal. 39. 

— Maxim omnia praesumuntur rite esse acta — 
Application — Presumption about official acts. See 
Bengal Criminal Law Amendment Acrr (VI of 
1930). S. 3 (2). 62 Cal. 1041. 

Omnia praesumuntur rite et solenmter esse acta 

donee prohetur in contrarinm. 

There is no justification for presuming that because a 
person was a member of an association which was law- 
ful, he remained a member of that association after it 
had teen declared unlawful. The law presumes inno- 
cence and lawful conduct on the part of the citizens. 
{Beaumont^ C,J. and Murphy, J,') EmpEROK v, 
SHRIPAD RaMCHANDRA. 66 Bom. 484 = I.B. 1931. 
Bom. 235 = 1301.0. 27 = 32 Cr.L.J. 472=33 Bom.L. 
B. 90 = 1931 Or.C. 177=A.I.B. 1931 Bom. 129. 

— Potior est conditio possidentis, 

A defendant can set up the true nature of a transac- 
tion reduced to the form of a document, when the plain- 
tiff and defendant have entered into the transaction for 
the purpose of mi.sleading a third paity or depriving him 
of rights given by law. Potior est conditio possidentis, 
{Tek Chand and Monroe, //.) KAMLAL v, DHIAN 
Singh 6 IB. (Lah.) 122=146 I.O. 689=A.I.R. 
1933 Lah. 222. 

Quicquid plant atur solo solo cedit — Applicability 

in India. 

The English maxim quieguid plantator solo solo 
cedit has only a limited application in India. In Oudh 
there prevails a customary law that the ownership of the 
superstructure may exist in one person while the ow’ner- 
ship of the soil vests in another. (Wazir Hasan, C.J.') 
Mirtunjai Bakhsh Singh v. Hinga. 9 Luck. 149’ 
= 6 I.R. (Oudh) 60 = 146 I.C. 627 = 10 O.W.N. 992 = 
A.I.R. 1933 Oudh 468. 

— Renunciant juri pro se introducto — Estoppel by 
conduct. 

Where a rule has been enacted solely for the protec- 
tion of judgment-debtor and their estates and not on 
grounds of public policy or in the interest of the public 
generally, the person in whose favour the rule operates 
may by his conduct debar himself from the right of 
insisting upon its enforcement. Non-rompliance with 
O. 21, R. 22, C. P. Code condoned. {Page, C. J, and 
Mya Bu, J,') BiMALANANDAN PraSAD v. UNITED 

Refineries, Ltd. I.B, 1933 Rang. 67 (2) = 1431. 
0. 299=11 Bang. 79= A.I.R. 1933 Rang. 52. 
—Res inter alios acta — Exception to. 

When a judgment has established the right to any 
property between two parties, it is not open to a third 
person to set up the right of that party whose title has 
been found against as against the successful party. Such 
cases form the exception to the rule of res inter altos- 
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acta, {Srivastava, /.) AJODHIA PRASAD v, MT. 

Sanjhari Kuar. 6 Luck. 710 = IB. 1932 Oadh 372 
«139 1.0. 631 = 9 O.W.N. 813=A.I.E. 1932 Oudh 
342. 

——Res ipsa loquitur — Applicability — Conditions 
for. 

Before the plaintiff can invoke the principle of res 
ipsa loquitur^ it must first of all be established that the 
vehicle causing the damage was at the time of accident 
as a matter of fact under the management of the defen- 
dant or his servant. {Costello,/.) BAIJNATH ShaW 
V. Corporation of Calcutta. 1411.0.248 = 36 

0. W.N. 1147 = I.B. 1933 Oal. 96 = A.I.E. 1933 Cal. 
178. 

— ' •T antum prescriptum quantum posse^sum. 

The title founded by a trespasser on adverse posses- 
sion will be strictly limited to that area of which he has 
been in actual possession. {Lord Macmillan.) NackSH- 

WAk Bux Kov V . Bengal Coal Co, 58 I.A. 29 = 

1. E. 1931 P.O. 69 = 130 I.O. 316 = 33 Bom.L.E. 426 
= 10 Pat. 407=12 Pat.L.T. 261 = 15 E.D. 194=36 
C.W.N. 265 = 1931 A.L.J. 637 = 1931 M.W.N. 121 = 
33L.W. 162 = 63 C.L.J. 81 and 487=A.rR. 1931 P. 
C. 18 and 186= 60 M.L.J. 183 (P.O.). 

-Tantum prescriptum quantum possessum — 

Adverse possession of gallery coal by trespasser. 

The maxim iantum prescriptum quantum possessum 
applies to the title of a trespasser. So where the defen- 
dants who trespassed on plaintiff’s mine had taken 
adverse possession of the gallery coal, their title cannot 
be said to extend to the pillar coal as well contained in 
an adjoining mine. 60 M.L.J. 183 (P.C.), Ref. {Wort 
and Fazl Alt, //.) HaIJNATH JUGAL KiSHORK v, 
Manindra Chandra Nandi. LB. 1931 Pat. 373= 
13 Pat.L.T 73 = 133 LO. 463=A.LE, 1931 Pat, 436. 
MAYUEHA. See HINDU Law — Texts. 
MEDICAL CEETIPICATE. See EVIDENCE. 
MEDICAL DEGREES ACT (1916), Ss. 4 and 5— 

Offence — Running bogus institution. 

Where the accused led people to believe that his 
college was an allopathic college and awarded certificates 
as allopathic diplomas and granted “M.M.B.” degree, 
implying that the holder was qualified to practice 
western medical science. 

Held, that the accused was guilty under S. 5. {Guha, 
/.) Emperor v. Satish Chandra Dutta. I.R. 
1933 Cal. 443 = 143 I.C. 667=34 Cr.L.J. 603 = 
1933 Cl.C,727=^37 C.W.N. 767=A.LR, 1933 Cal. 
456. 

MEDICAL EVIDENCE. See CRIMINAL Trial. 

MEDICAL EXAMINATION. See Criminal 
Trial. 

MEETING. See also COMPANY. 

— “""^Laiu as to — C hairman — Powers of — Adjourn- 
nient. 

Apart from any other consideration, the chairman of 
a meeting has always the power to adjourn it when it is 
so disorderly that no business can be transacted thereat, 
otherwise it would make his position awkward when he 
finds members unruly and bent on mischief. It is 
not necessary that he should ascertain the “sense of the 
meeting** before dissolving it. (Rut>ckand Btlaram^ 
A./ C. ) Dias v. Alfonso. 28 S.L R. 161 = 163 LC. 
286 = 7 R.S. 122=A.LR. 1934 Sind 180. 
MELWAEAM — Possessory right. 

Per Wallace^ J , — The melwaram right is a possessory 
and not merely declaratory light. The , holder in such a 
case can have the possessory right declared against one 
who has been wrongfully in possession p£ it. {Wallace, 

Q. D.— II— 120 


MERCHANDISE MARKS ACT (1889), 8. 15. 

/.) Ramamurthi V , Sri raja Mirja Sri pusha- 
VATl AlaKa NaRayana. 66 Mad. 366= l.R. 193S 
Mad. 106-141 I.C. 307 = 36 L.W. 847-A.LR. 193S 
Mad. 279 C2) = 64 M.L.J. 361. 

MEMORANDUM OF ASSOCIATION. 

See (1) COMPANY. 

(2) COMPANIES ACT (1913), SS. 6 AND 30. 
MEMORANDUM OP OBJECTIONS. See C. P. 
CODE, 0.41, R. 22. 

MERCANTILE AGENT. See Sale OF GOODS 
ACT (1930), S. 2. 

MERCANTILE CONTRACT. See Contract- 
Construction. 

MBRCANTILR USAGE. Custom. 
MERCHANDISE MARKS ACT (IV OF 1889), 

S. 2 (2) (e) — Applicability — No existing patent or copy- 
right. 

Cl. {e), S. 2 (2), does not apply where there is no 
existing patent, privilege or copyright. 40 Cal. 281, Ref. 
{Staples, A, J,C.) HaFIZULLAH HaMIDULLAH v. 
S. K. PAPA. 6 LR. Nag. 112=146 LO. 1084=30‘ 
N.L.R. 46 = 36 Cr.L.J. 373=1933 Or.O. 1423 = A.L 
B. 1933 Nag. 344. 

Ss. 6 and 6 — Using handbill intended to mis- 
lead — 0/fcnce. 

If the means used is a handbill and is intended to- 
mislead, it is as much an offence as the issue of an in- 
voice, or as a matter of that, the placing of a label on 
the goods themselves; and the scope of the Act is wide 
enough to punish every such means which contributes to 
the disposal of goods by one man under the pretence 
that they are the goods of another. Such an offence 
will fall under Ss. 5 and 6, {Rupchand and Mehta, 
A, J. Cs.) RaJASINGH V. TiKAMUAS. 29 S.L.B. 179* 
= 166 1.0.321 = 7 R.S. 242 = 36 Cr.L.J. 908 = 1935 
Cr.C. 526 (2) = A.I.B. 1936 Sind 107 (2). 

S, 8—0/fence under — Mere imitation is not. 

Mere imitation is no offence unless there is an infring- 
ment of a patent or copyright or there is attempt to pass 
good.s as goods of another dealer or manufacturer either 
by using a false trade mark or false description or a 
trade mark or description Jikely to deceive purchasers by 
a deliberate imitation of a genuine mark or description 
or by falsely giving out goods as the goods of some other 
dealers or manufacturer. {Staples, A. /, C, ) HaFI- 

zullah Hamidullah V. s. K. Papa. 6 l.R. Nag. 
112 = 146 LC. 1084 = 1933 Cr.C. 1423 = 30 N.L.R.45 
= 36 Cr.L.J. 873 = A.LB. 1933 Nag. 344. 

— — S. 16 — Continuing infringement — Prosecution 
— Limitation — Penal Code, 482. 

Where the offence of infringement of a trade or pro- 
perty mark is a continuing one, and no discontinuance 
is proved, the time for prosecution under 3. 15 of the 
Merchandise Marks Act (the offence also falling under 
S. 482, 1. P. Code) runs from the first instance of in- 
fringement, or from the first discovery of infringement. 
{Broomfield and Divatia, //.) ABOULSatarkhaN 
KamRUDDINKHAN, In re, 69 Bom. 661 = 1581.0. 
168 = 8 R.B. 119 = 36 Cr.L.J. 1372 = 37 Bom.L.R. 
580 = A.I.R. 1935 Bom. 359. 

S. 16 — Limitation for prosecution, 

S. l5 of the Merchandise Marks Act provides that a 
prosecution for an offence under S. 486 of the Penal 
Code should be launched within three years from the 
date of the offence charged. There is nothing in the 
section to suggest that in a case of series of infringe- 
ments the prosecution should be commenced within three 
years from the date of the first offence. A l.R. 1928 C* 
495; 1930 C. 275, Foil. {Jackson, /,) MUHAMMAD- 
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MEBOHA.NDISB MABKS ACT (1889), S. 15. 

Ahmad p. Venkanna. 1.b. 1931 Mad. 608 <>131 
1.0. 848=32 Cr.L.J. 809-1930 M.W.K. 1263= 
1931 Or.O. 363 (1)=A.I.B. 1931 Mad. 276. 

— ^ — S. 16— — Meamng, 

The word “offence’’ in S. 15 does not mean the very 
first such offence. If such an interpretation of the 
section be good law a person infringing another’s trade 
mark may merely do so once, clandestinely, sit quiet for 
three years and then make a pulihc use of it without any 
fear of a criminal prosecution. {MeAia, A. J. C.) 
SiRUMAL 2/. Empkror. 26 S L E, 24;1-1.E. 1932 
Sind 119-139 I.C. 335 = 33 Cr.L.J. 778 = 1932 Ci. 
0. 634-A.I.B. 1932 Sind 94. 

MERCHANT SHIPPING ACT (XXI OP 1923), 
S. ^Z-^Proceedhtg under—^Dtsmtssal under S. 203 
Code — V altdity. 

The Cr. P. Code does not apply to an application 
under the Merchant Shipping Act. Such an application 
should be enquired into under the provisions of the later 
Act and cannot be dismissed under S. 203 of the Code. 
(C. C. Gkose, A. C. /. and Mallik, J.) JaKAR ALI v. 
JAMES Finlay & Co., ltd. 6 I.E. (Cal) 203 (l)= 
146 I.C. 333 (1) = 37 C.W.N. 1186 = 68 C.ti.J. 116 
“36CrJiJ,26=1933 Cr.C. 1067 (1)=A.I.R. 1933 

MERGER. 

See (1) A(;ra Tenancy Act(ITI of 1926), Ss. 4 
(^ ), 36, 196, and 197 etc, 

(2) C. P. Code, O 21, R. 16. 

(3) Landlord and Tenant— Merger. 

(4) Mortgage— Merger. 

(5) Transfer of Property Act. (1882), 

Ss. 10 1 AND 111 (,/). 

MESNE PROPITS. 

See also (1) C, P. CODE, S. 2 (12); O. 2 R. 2 and 
O. 20, R. 12 

(2) Decree— Mesne profits. 

(3) Hindu Law— Partition. 

(4) Mysore Civil Procedure code 

Regulation, S. 2(12). 

-Assessment — Landlord and tenant — Suit for 
eiectment Kabuliyat and settlement Khaitan — Assess- 
ment on basts of — Propriety , 

Where the Court in a suit for ejectment of a tenant 
determines the mesne profits with reference to the 
kabuliyat executed by him and the rent recorded in the 
settlement khatians, the principle of assessment cannot 
be held to be wrong. {^Gttha and Bartley, //.) SHAM- 
SUDDIN AHAMMEDz/. SUKESH ChaNDRA DEY. 39 
J270-61 C.L.J. 369 = 160 I.C. 691 = 8 R C. 
446 = A.I.R. 1936 Cal 22. 

for — Joint decree — Apportionment of 
liabtliiy among defendants — Power of executing Court, 
When a decree for mesne profits w^hich is made 
against various sets of people possessing different inter- 
ests in the land is sought to be put in execution it is 
open tc) the Court to apportion the amount leviable from 
each of the defendants. {C , C. G hose and Pearson, //.) 

KALIDAS RaKSHITz'. Keshablal MAJUMDAR. 68 
Cal. 1040 = IR. 1932 Cal. 2=134 I,C. 1042=A.I.B. 
1931 Cal 788. 

“""Liability for — Decree for specific performance of 
agreement to sell land — Possession of defendant when 
wroi^fiii—. Defendant not realising profits — If liable. 
See C. P. Code, O. 2, R. 2. 18 N.L J. 76. 

“ 'Liability for — Person out of possession. 

In a suit for mesne profits each occupant is answ’er- 
able for the time he has been in wrongful possession 
and cannot be charged with damages for the period he 
has not been in possession. 25 C. L. J. 140 at 147, Ref. 
d^GuAa and M, C. Chose, //.) MaDaN KaPAI.I v. 


MINERALS. 

Krishna Charan Kapali. I B. 1931 Cal. 605=» 
132 1.0 . 686 = 35 C.W.N. 306- A.I.B. 1931 Cal 663. 

""“Measure of — Suit against trespasser — Assess- 
ment of profits — Deductions for expenses* 

In a suit for mesne profits against a trespasser who 
has sown and raised crops, the actual selling value of a 
crop is in no way a measure of mesne profits. The 
value of a crop is the result not only of the use of the 
land but also of the seeds supplied by the person who 
cultivates and the labour of cultivation and irrigation 
and harvesting. The necessary expenditure of produc- 
ing the crop must therefore be deducted from the price 
at which it is sold. {Sulatman. C, /. and Bennet, J,) 
Partap V. GOPI Ram. 169 I.C. 647= 1936 R.D. 403 
= 1936 A.W.R. 1366 = A.I.R. 1936 All. 943. 

MIADI SARBABAEAR. 

»S*<f^(i) Land Tenure— Miadi Sarbarakar. 

(ii) Lease. 

MIGRATION. See HINDU LAW — APPLICABILITY. 
MILITARY PAY— Liability to Attachment. 
See C.p. Codes, 60. 

MILLING CONTRACT. See CONTRACT— Con- 
struction— Milling Contract— (Rangoon). 

MINERALS. . 

See also (1) ADVERSE POSSESSION — MINERAL 
RIGHTS. 

(2) Grant— Minerals. 

(3) Landlord and Tenant. 

(4) Land Tenure— Zaminuari. 

(5) Limitation Act, arts. 142 and 

144. 

'^Adverse possession — Different strata of sub soil 

can be sepatately owned and possessed. 

There can be separate ownership and separate posses- 
sion of different strata of the sub soil at all events where 
minerals are involved. If a yellow ochre found in the 
sub-soil under a hill is established by the evidence to be 
a mineral and the deposit of such ochre is a fairly 
defined stratum, possession of the ochre must be 
presumed to be with the zemindars until adverse posses- 
sion by the darputnidars for the statutory 12 years is 
established. This cannot be presumed from their 
adverse possession of the superincumbent stratum of 
stone and gravel because the law strictly confines the 
title of the trespasser to the propeity in his actual 
possession. Coxv, Gluey'S C,B. 533; Powbothamv, 
JVtlsoH, 8 E. and B, 123; Low Moor Company v. Stanley 
Coal Co., 34 L.T. (N.S.) 186 and 60 M.L.J. 183 (P.C.), 
Foil. {Sir George Lownies.) BHUPENDRA NaRAYAN 
SiNHA Bahadur v. rajeshwar Prasad Bhakat. 
68 1. A. 22? = 69 Cal 80 = I.B. 1931 P.0. 194 = 64 C.L 
J. 137 = 1931 M,W.N. 866 = 33 Bom.L.R. 1273 = 36 
C.W.N. 870 =1931 A.L.J. 666 = 34 L.W. 1 = 1321.0. 
610=A.I.B. 1931 P.O. 162=61 M.L.J. 632(P.O.). 

"^Agricultural lease — Lime stone holders standing 
on holding — Bight to — Removal of stones by third 
person roith coitsent of tenant — Landlords right to claim 
value from — Person removing. 

A tenant holping under an agricultural lease has only 
the right to enj^y the land for agricultural purposes. 
The property on the land leased remains in the landlord 
who still continues to be the owner of everything on the 
surface of the soil, including earth and stones and trees 
standing on thi land. The tenant has only a right to 
cultivate the lalid and not to appropriate the soil or any- 
thing on the suirface. Consequently lime stone holders 
on the land ai^^e the property of the landlord, and a 
person removinjfc the same, though with the consent of 
the tenant, is liable to the landlord for their value. The 
consent of the 'tenant to such removal is immaterial. 
The fact that stjicH removal is not a waste does not also 
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JUINEBALS. 

affect the liability of the person removing. {Nyogi^ A. 
y.CJ) Ramchand^a V. Thakur Onkar Sing. 
162 1.0.757 = 8 R.N. 285 (1)-18 N.L.J. 344. 

Claim by lessee — Onus, 

If a claimant to sub-soil rights holds under the 
Zamindar or by a grant temanating from him, even j 
though his powers may be permanent, heritable and 
transferable, he must still prove the express inclusion of 
the sub soil rights. 61 M.L- f. 9 (P.C.), Foil. (^Lord 
Macmillan?^ H. V. LOW & CO. v. RaJA IUHADUR 
jYOTi Prasad Singh Deo. 58 I A. 392=59 Cal. 
^99 = 36 C.W.N. 1246 = 34 L.W. 853 = 33 Bom.LR. 
1544 = 136 I.C. 632=I.R. 1932P.O. 24 = 54 C.LJ. 
366 = 1931 A.L.J. 1112 = A.I.B 1931 P.O. 299 = 61 
JVI.L.J. 699 (P.O.). 

Claim by lessee — Onus, 

If claimant to sub-soil rights holds under the Zemin- 
dar or by a grant emanating from him, even tnough his 
powers may be permanent, heritable and transferable, 
'he must still prove the express inclusion of the sub-soil 
rights. 61 M.L.J. 9 (P.C.), Foil. {Lord Macmillan.) 
'H. V. Low & Co. V . Rata Bahadur Jyoti Prasad 
Singh DEO. 68r.A. 392 = 59 Cal. 699 = 135 I.C. 
»632 = I.R. 1932 P.C. 24 = 35 C.WN. 1246 = 34 LW. 
853 = 33BomL.R.1544 = 54 O.L.J. 366 = 1931 A.L. 
J. 1112 = A.I.R. 1931 P.C. 299 = 61 M.L.J. 699 
(P.C.). 

—Grant of surface rights by a Zamindar — Posses- 
sion of sub soil — Adverse possession of sub-soil by 
grantee— Art. 144 applicable. See LIMITATION. ACI, 
ART. 144. 68 I.A. 228 = 61 M.L.J. 632 (P.C.) 
—^Grant of tenure, 

A grant of a tenure does not include mineral rights. 
'{Mohammad Noor, J,) JYOTI PRASAD v. BENGAL 
Coal CO., Ltd. 163 I.C- 169 = 8 R.P. 633 (2) = 
A.I,R. 1935 Pat. 149. 

Inam — Inamdar — No right to minerals. See 

Grant-Inam. 67 Mad. 460 = 67 M.L.J, 644. 

Jamabnt tenure. 

In the case of a grant of a village on Jamabrit tenure, 
•nothing short of express words will convey the mineral 
rights therein. {Lord Macmillan,) NaGESHWAR 
Bux Roy V, Bengal Coal Co. 58 I.A. 29=10 
Pat. 407 = 130 1.0. 316 = 33 BomLR. 425 = 12 Pat 
X.T.261 = 15R.D. 194 = I.R. 1931 PC. 69 = 36 O.W. 
N. 285 = 1931 MW N. 121 = 33 L.W. 162 =1931 A. 
L.J. 537=53 O.L.J. 81 and 487=A.I.R. 1931 P.C, 
18 and 186 = 60 ML J. 183 (P C.). 

— — Malguzar — Right to minerals. See C. P. Land 
Revenue act (I9i7), S. 218. 29 N.L.B. 148. 

Mining — Agreement for — Suit for return of 

.premium — Defective title of lessor — Proof of. 

An agreement for the lease to the appellant of under- 
ground coal rights in two mouzas comprised in the res- 
pondent’s zemindari provided that “if the appellant 
Company neglect or fail to take such lease except for 
the re.ison of the want of the lessor’s title to the said 
mouzas** the salami or premium deposited by him 
would be forfeited to the respondent, the zamindar. In 
a .suit by the appellant to recover the salami^ on the 
.ground that the respondent had no title to the under- 
ground mining rights, the mouzas being held under 
debuttar and brahmottar grants made by the respon- 
dent's ancestors, keld^ the onus was on the appellant to 
show that the respondent’s title to grant a lease of the 
mineral rights in the two mouzas was not free from 
•reasonable doubt, that in the absence of any evidence to 
show the terms of the grants made by the respondent’s 
predecessors, or that they expressly included the under- 
ground rights, the onus had not been discharged, and 


MINERALS. 

that consequently the appellant had forfeited the salami, 
{Lord Macmillan,) H. V. LOW & CO. v. RaJA BAHA- 
DUR JYOTI PRASAD SiNGH DEO. 58 I A. 392 = 69 
Cal. 699-= 135 I.C. 632=I.R 1932 P.0.24 = 34 L.W. 
853 = 33 BomLR. 1544 = 54 C.L.J. 366 = 1931 A.L. 
J. 1112=36 C.W.N. 1246= A.I.R. 1931 P.O. 299 = 
61M.L.J. 699 (P.U.). 

• » ’‘putni — Ri ^hts of putnidar, 

Sub-snil rights will pass, under a putni as in the case 
of other permanent, heritable and transferable tenures 
created by a zemindar, only vihen granted in express 
terms and such words of general im ^ort that may be 
found in a grant as for example “with all rights’* are 
not by themselves sufficient to pass tho.se rights to the 
putnidar 56 C. KP.C.); 45 Cal. 87 (P.C.); 6l M. 

L. J 9 (P.C ), Foil. {Sir George LoronJes.) BHUPKN- 
DRA NARAYAN SINHA BaHADUR z/ RAJESHWAR- 

PraSad. 68 I.A. 228 = 59 Cal 80 ~-I.R. 1931 P.O. 
194 = 54 O.L.J. 137 = 1931 M.W.N. 865=33 BomL. 
R. 1273 = 36 C.W.N. 870=1931 A.L J. 666 = 34 L. 
W. 1 = 1321.0 610=A.IR. 1931 P.C. 162 = 61 M.L. 
J. 632 (P.O.). 

“‘Rights of grantee of permanent tenure — Proof. 

If a claimant to sub soil rights holds under the 
Zamindar or by a grant emanating from him, even 
though his tenure may be permanent, heritable and 
transferable, he must still prove the express inclusion 
of the sub-soil rights. 58 I.A. 125, Foil. {Lo*d Russell 
of Killowen.) JaGaT MohaN NaTH SaH DEO v, 
PRATAP Udai Nath Sah Deo. 10 Pat. 877=134 

I. C. 1073 = 64 C.LJ. 416 = 34 L,W 763=8 O.W N. 
991 = I.R. 1932 P.O. 1=A.LR. 1931 P.C. 302 = 61 

M. L.J. 632(P.C.). 

- Right to — Permanently settled Zamtndari — 
I^akhirajdar holding under invalid grant not resumed 
by Government — Title of as against Zamindar, 

The title to the underground rights, in the case of a 
lakhiraj grant, which, though invalid, has not been 
resumed by the Government within the statutory period 
of 60 years from the date of the grant, is in the lakht- 
rajdar holding under the invalid grant. Such rights do 
not vest in the Zamindar within the ambit of whose 
revenue-paying estate the lakhiraj lands lie. {Mitter 
and Patterson, J/,) RaJ KRISHNA PROS AD LaL 
Singh v. Barabani Coal concern, t.td. 62 Cal. 
346 = 1691.0. 98 = 8 R.O. 257 = 60 O.L.J. 477 = A.1.R. 
1935 Cal. 368. 

■■■ Sub -soil rights — Permanently settled Zamindari 
— Subsoil rights — Presumption. 

Sub-soil rights in land forming part of a permanently 
settled Zamindari are presumed at all events when they 
are not claimed by the Crown to belong to the zemindar. 
A claimant thereto proving merely possession of surface 
right since before the Permanent Settlement does not 
discharge the onus upon him, because he is presumed to 
hold under a grant fiom the Zamindar and unless the 
grant expressly included the sub-soil rights it would not 
convey them. {Mahomed Noor and Agarwala,, //.) 
MUKTAKESHI PATRANI V. Midnapur Zamindary 
Co., Ltd. 13 Pat. 617 = 156 I.C. 136 = 7 R.P. 691 
= A.I.R. 1935 Pat. 33. 

" '~~^Zamin'iar and Jagirdhar — Respective rights. 

As between the Zamindar and Jagirdhar, the Zamin- 
dar must be regarded as the owner of the minerals. 
{Sir John Wallis.) BAGESWARI CHARAN SiNGH 
Kumar Kamakhya Narain Singh. 68 I.A. 9 = 10 
Pat. 296 = 33 L.W. 277 = 131 I.C. 326 = I.R 1931 P. 
C.101 = 12Pat.L.T. 375=35 C.W.N. 233=53 C.L. 

J. 11-A.I.R. 1931 P.C. 30 = 60 M.L.J. 253 (P.C.). 
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MINES ACT (IV OF 1023), Ss. 3 (f) UtS 15 (2)— 
*Mtn€* — Meaning of — Surfa,,e duties carried on-^If 
amounts to working of mine. 

In addition to excavations, machinery, etc., and works 
which are incidental to or connected with mining opera- 
tions clearly fall within the definition of mine in S. ^ (/) 
of the Act. Whether a particular kind of work comes 
within the mischief of the definition or not must always 
be a question of fact. Wheie at the time when the peti- 
tioners were alleged to have been carrying on mining 
work under the management of a manager appointed 
without sanction, several persons were employed loading 
wagons and others were employed on the surface, and 
steam was up. 

Held^ that the “mine was being worked’^ within the 
meaning of iS. l5 (2). That term is not confined to 
actual mining operations, that is to say, such opera- 
tions as relate to the actual raising of coal. (^Mukerji 
and Bartley, //.) KESHARDEO GoenKA v, EmPEROR. 
eiOal. 446 - 38 0.W.N. 418 = 6 B.O. 479-14810. 
789-36 Cr.L J. 742-69 O.L.J. 122-1934 Cr.C. 528 
-> A.I.B. 1934 Cal. 387. 

MINING LBASE. 

See (1) Landlord and Tenant— Royalty. 

(2) lease— Construction. 

(3) Minerals. 

ij) T. P. act, S. 105. 

MINOB. 

See aho ADVERSE POSSESSION. 

C. P. CODE, 1908, O. 32. 

CONTRACT ACT (1872), S. 11. 

Evidence act, S. 115. 

Guardian and Ward. 

Guardian and Wards Act. 

Hindu Law— Guardianship. 

Injunction. 

Limitation Act, Art. 144. 

Mahomedan Law— Guardianship. 

Specific performance. 

Specific Relief act, S. 41. 

Acquiescence of guardian. 

Alienation by guardian. 

Appointment of guardian. 

Arbitration. 

Bond by minor. 

Burden of proof. 

Compromise by guardian. 

Contract by guardian. 

Contract by minor. 

Custody of. 

Debt by guardian. 

Decree against. 

De facto guardian. 

Estoppel. 

Execution proceedings. 

Guardian ad litem. 

Liability of. 

Misrepresentation . 

Negligence of guardian. 

Next friend. 

Partition suit. 

Promissory note by minor. 

Batificatlon. 

Bemedy. 

Suit against. 

Acquiescence of guardian. 

— Acquiebcence of guardian — Not binding on 
minor. See GUARDIAN AND Ward. 37 C.W.N. 237 
-A.I.B. 1933 P.O. 20-64 M.L.J. 1 (P.O.). 


MINOB— Alienation by guardian. 

Alienation by guardian. 

. ^ - ,41 i eft at ion by guardian — ^Christian mother — 
Alienation of property of minor — Validity. 

A Christian mother, the father being dead, is for 
many purposes the natural guardian of her minor child. 
She is, for instance, entitled to the custody of the child 
and to the guardianship of its property. But she has no 
power to convey to another any right or interest in the 
immovable property belonging to the minor. Such au 
alienation by her would, however, be voidable and not 
void, and upon such avoidance the minor would have to 
repay any money advanced for his or her benefit. {Cur- 
genven and Pakenham Walsh, //.) BaNGARAMMAL 
Lydia Kent. 67 Mad. 1062 = 162 1 C. 646-7 B.M. 
249-40 L.W. 406-1934 M.W.N. 499 -A.I B. 1934 
Mad. 606=67 M.L.J. 322. 

Alienation by guardian — De facto guardian — 

Mother — Avoidance — Recitals in deed — Value. 

Mere recital in a deed is not ordinarily sufficient to 
prove legal necessity but in the case of a trifling transac- 
tion it would be unreasonable to call upon the trans- 
feree to produce evidence to prove the accuracy of the 
statement made by the minor's mother in the sale deed 
regarding the indebtedness w'hich led her to dispose of 
the small item of land. {Oakden, S.M. and Smith, /. 
M.') Dharma NaND V. Debi DUIT. 14 B.D. 635. 

— Alienation by guardian — De facto guardian — 

Setting aside — Equities. See GUARDIAN AND WaRI> 

— De facto guardian. 9 Mys.L.J. 196 (F.B.). 

— - Alienation by guardian — De facto guardian — 
Validity, 

An alienation by de facto guardian of an Indian^ 
Christian is void. 34 All. 213 (P.C.); 45 Cal. 878,, 
Ref. {Madhavan Nair, /.) SUNDARA NaDAN v. 
AnnammaL. lb. 1931 Mad. 616-132 I.O. 120- 
1931 M.W.N 416-33 L.W. 615 -A I.B. 1931 Mad. 
529-60 M.L J. 696. 

[B. 57 M. 1062 (1066) ; 34 Bom.L.R. 1483 (1494).] 

^Alienation by guardian — De facto guaidian — 

Validity. 

Though a Hindu minor is entitled to ignore the aliena- 
tion by de facto guardian for purposes of limitation, 
the transaction is not, however, void, because if the 
alienation was for justifiable necessity, they may be 
upheld wholly or partially. 1930 M.W.N. 939 ; 1928 
M.W.N. 602, Ref. {Ramesam, /.) PURUSHOTTAMMA 
Ratho V. Bkundavana Dass. lb. 1931 Mad. 112r 
-133 1.0. 773-33 L.W. 664-1931 M.W.N. 417- 
A.I.B. 1931 Mad. 697 (2). 

Alienation by guardian — De facto guardian — 

Validity — Suit to set aside — Limitation — Buddhist Law 
(Burmese). See Guardian and Ward— De facto 
Guardian. A.LB. 1931 Bang. 178. 

— ■ A lienation by guardian — Mortgage —Mortgae^ 
invalid and unenforceable — Personal covenant — Liability 
of estate. 

Where the guardian of a minor executed a mortgage 
which was found to be invalid and unenforceable as such 
for want of proper attestation, the personal covenant 
contained in the deed can De enforced against the estate 
of the minor if the liability was one binding on the 
minor under the Hindu Law. 42 Mad. 185; 3o M.L.J- 
29 (F.B.), Foil. {Beasley, C,J, and Curgenven, /.> 
Venkata Jagannadha Rao v. Venkata Kumara 
Mahipathi Surya Rao Bahadur. 64 Mad. 163— 
33 L.W. 95-136 LO. 1932 Mad. 49- A,I 

E. 1931 Mad. 140-60 M.L.J. 66. 
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IfilNOB— Alienation by gnardian. 

" ■ 'Alienation by guardian — N'ecessity — Burden of 

proof — Certificate by Court^lf conclusive. 

The ordinary law applicable to a person dealing with 
the property of a person under a disability is that he 
must make a proper inquiry to satisfy himself of the 
existence of a legal necessity for the money and of the j 
necessity for a loan or sale to produce the required | 
money. A bona fide lender or purchaser may satisfy 
this obligation by demanding a certificate of the District 
Judge that the money is required for a legitimate pur- 
pose aud sanctioning the loan or a sale to supply the | 
need. But if the lender or alienee is already aware of 
the facts or has materials which put him on enquiry, he 
cannot rely upon the certificate. A stranger purchasing 
from a guard’an acting under the authority of the Dis- 
trict Judge is entitled to protection so long as he is not 
shown to have acted in a fraudulent or collusive manner, 
after knowing that the debts sought to be liquidated by 
the sale were not lawfully binding on the minor. The 
burden of proof in such a case is on the person 
seeking to set aside the alienation. But when the pur- 
chaser is himself the creditor, whose debts it was the 
object of the alienation to liquidate, the onus is shifted 
on to his shoulders as soon as the plaintiff seeking to 
set aside the sale establishes a pnnta facte case, because 
such an alienee has the means of satisfying a Court as 
to the origin and nature of the debts and of their bind 
ing character. (JHourtney-Terrell, C.J and Fatl Ali^ 
/.) Rajaballabh Mi.siR f/. Bishun Prasad Singh. 
165 1.0.81 = 7 R.P. 539 = 16 Pat.L.T. 787=A.I.B. 
1936 Pat. 74. 

Alienation by guardian — Sale — Suit to set aside 

on ground of fraud— Onus of proof , 

In order that a sale by a guardian may be impugned 
on the ground of fraud, it must be established as a fact 
that the purchaser had knowledge or reasonable notice. 
{^Courtney-Terrelf C,J, and Fazl AH, /.) RajBAL- 
LABH MlSlR V. BiSHUN PRaSAD SinGH. 166 I.C. 81 
-=7 R.P. 639 = 15 Pat.L.T. 787 = A.I.R. 1936 Pat. 74. 

-‘Alienation by guardian — Suit by transferee from 

minor to set aside — Withdrawal of minor from — Effect 
of — Maintainability of suit by transferee alone. 

The father and natural guardian of the minor had 
transferred the property to the defendant in 1912, The 
minor attained majority in 1923 and sold the property 
to the plaintiff No. 1 in 1925. The plaintiff No. 1 and 
the quandom minor (as plaintiff No, 2) brought a suit in 
1926 to set aside the alienation of 1912. Plaintiff No. 2 
withdrew from the suit without objection on the part of 
plaintiff No. I and on the question whether the suit was 
in time. 

Held,\,hsX Art 44 of the Limitation Act did not 
apply to the suit. “The question is not whether the 
suit was barred by limitation, but whether the plaintiff 
has a right to continue the suit. After the minor had 
withdrawn, he has virtually elected to acquiesce in the 
sale by his guardian and the interest of the minor in the 
property has been extinguished under Art. 44 read with 
S. 28 of the Act. The plaintiff, therefore, has no right 
to continue the suit” (^Patkar and Murphy, //.) 
JHAVERBHAI Kabhai. 141 I.O. 806 = I.R. 1933 
3om. 165 = 34 Bom.LR. 1512= A I.R. 1933 Bom. 42. 
[D. 36 Bom.L.R. 477 (478, 479, 483).] 

Appointment of guardian. 

Appointment of guardian — Appointment of 

.adoptive mother or natural father — Preferential right 
to guardianship— Test of. HINDU LAW— GUAR- 
DIANSHIP— ADOPTION. A.I.R. 1934 Mad. 44. 
—■‘—Appointment of guardian— ^Father — Fitness of— 
Immorality of father. 


I MINOR — Oompxomise "by guardian. 

The question whether the father is fit to be the guar- 
dian of his child is a question of fact. By reason of his 
natural love to his child, all possible allowances should 
be made in his favour. His immorality is not decisive 
to show that he is unfit. 46 A. 706, Ref. (Mahadevayya, 
/,) Muniyamma V, Munisamappa. 10 Mys.L.J. 
166. 

■ '^Appointment of guardian — Indian Christians, 
Failing the father and mother and their appointees, no 
other person is entitled as of right to the custody of an 
Indian Christian minor or to the guardianship of his 
property. (Madhuvan Mur, /,) SUNDARA NADAN z/. 

AnnammaL. I.R. 1931 Mad. 616 = 132 I.O. 120 = 
1931 M.W.N. 416«33 L. W. 615= A.I.R. 1931 Mad. 
629=60 M.L.J. 695. 

Arbitration. 

See also (l) ARBITRATION — REFERENCE TO. 

(2) Guardian and Ward— Arbitration. 

Arbitration — Decree based on — Minor, if bound. 

See Minor— Partition .suit 37 P.L.R. 112. 

Bond by minor. 

—Bond by minor — Suit by lender — Right to equit- 
able relief — Absence of fraudulent misrepresentation as 
to age. See CONTRACT ACT, S. 65. 61 Cal. 1075. 

Burden of proof. 

Burden of proof— Minority, 

The burden of showing that a person was a minor on 
the date when he entered into a contract lies heavily 
upon the person asserting it. (^Sulatman, C, J , Young 
and King, JJ,) MT. NAIMA KHATUN v. BASANT 
Singh . 149 I.C. 781 = 6 R. A. 962 = 1934 A.L. J. 318 
= A.I.R. 1934 All. 406 (F.B.). 

Compromise by guardian. 

Compromise by guardian— Suit for declaration, 

i compromise void — Compromise declared void — Effect on 
I proceedings following compromise, 

C had obtained a decree for money against a minor 
under the guardianship of his mother and attached some 
property of the minor. The property was sold and 
judgment. debtor through mother applied for setting 
aside sale under O. 2l, R. 92. C opposed the applica- 
tion but during the pendency of the application the 
parties appeared and certified a settlement under which 
C had agreed to give judgment-debtor time for payment 
failing which the sale was to be confirmed and the ob* 
jection made by judgment debtor under 0.21, R. 92 
j was to be considered withdrawn. The money was not 
1 paid by the date fixed and judgment-debtor applied for 
I extension of time which was refused and sale was confir- 
med by executing Court. After this, the judgment- debtor 
through next friend, one J, filed a suit for declaration 
that compromise of settlement as also confirmation of 
sale should be declared void. The Court decreed the 
relief that compromise or settlement w’as void on ground 
that permission of Court had not been taken to effect a 
compromise but refused to interfere with order confirm- 
ing sale. Judgment debtor thereupon applied to execut- 
ing Court for order setting aside the order confirming 
the sale. The application to set aside the order on the 
strength of declaratory decree was allowed. The decla- 
ratory d-ifcree was not appealed against by the parties. 

Held, (f) that the declaratory decree must be held to 
be binding on the parties that is to say the compromise 
by which the objection under O. 21, R. 92 was with- 
drawn and the sale was confirmed must be held null and 
void, (iV) that all that followed from the compromise 
including the order confirming the sale must also be 
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held to be null and void ; (in) that the order of execut- 
ing Court directing that the objection to the sale shall 
be adjudicated upon was not without jurisdiction. 
iKcndall,/^ Charitter Shukul ». Lal Behari 
SINGH. 164 I.o. 106 - 7 R A. 696 - A.I.R. 1934 All. 
433. 

■ ’ " •Compromtse by guardian without leave of Court 

Validity — Compromise acted upon — Omission to file 

suit to set aside within period of limitation — Effect. 

Where a compromise is entered into by a guardian on 
behalf of a minor without the leave of the Court, the 
minor or his successor must sue to set it aside within 
three years of the date of the minor attaining majority. 
But when the compromise has been acted upon and no 
suit is instiiuted to have it set aside within the period 
allowed by 1 iw, the compromise is binding and valid on 
the minor and his lepresentatives. {Drake Brockman^ 
S. and A’nox, /. A/.) BindeSaRI TewaRI v. 
Mahadei KunwaR. 1935 R D. 360 (1). 

Contract by guardian 

■ — -^Contract by guardian — Binding purpose— Decree 
against minor s estate. 

A decree can be passed against a minoi’s estate on a 
contiact entered into by his guardian in a case in which 
the estate would have been liable for the obligation in- 
cutred by the guardian under the personal law to which 
the minor was subject. 42 Mad. 185, Foil. {Walter and 
Krtshnan Bandalat, //.) MeeNaRSHISUNDARAM 
Chettyv. Rang a ayvangar. I.R. 1932 Mad. 672 
«139 I.C. 383-35L.W.397-A.IR. 1932 Mad 696. 

■ ■ •‘Contrait by guardian — Ratifiration — Essentials 

— Pro note by agent of guardian — Renewal by minor 

shortly after majonty—lf rati ficattcn. 

It is open to a minor to ratify, after he attains majo- 
rity, the acts of his guardian or the acts of the latter's 
agent, for tne acts ot the guardian’s agent may be taken 
to be those of the guardian. But to amount to ratifica- 
tion, there must be, after majority and after the ex- 
minor has acquired full knovs ledge of the nature and 
effect of the tiunsaction, some promise or other act, 
which shows an internal acknowledgment of his liabi- 
lity in respect of the act done on his behalf during 
minoiity. Renewal by an ex-minor of an old promissory 
note executed by an agent of his mother and guardian 
without full knowledge of the nature and effect of such 
renewal cannot be held to be a ratification by him of the 
contract of loan, especially when the renewal is effected 
by him just after majority and at a time when the agent 
who acted for his guardian is in the service of the 
payee of the promissory note. From that mere renewal 
it cannot be inferred that the ex-niinor intended to 
acknowledge liability for the old debt. {Pollock, A,/.C,) 
Shri Ram v. Mohanlal. 31 N.Ii.R. 243 = 166 1.0. 
607 = 7 R.N. 198- A.I.R. 1936 Nag. 127. 

Contiact by guardian — Simple contract debt — 

Liability of minor. See GUARDIAN AND WARD — 
Contract by guardian. 34 Boiu.L.R. 1001 -A.I. 
B. 1932 Bom. 480. 

Contract by guardian — Simple contract debt — 

Personal liability of minor. See GUARDIAN AND 
Ward— CoNTRACr by minor. 34 Bom.L.R. 996 = 
A.IR. 1932 Bom. 460. 

Contract by minor. 

■ Contract by minor — Eestoppel — F raudulent mis'- 
representation of age — Suit on contract — Pha of in- 
fancy, 

Wheie an infant represents fraudulently or otherwise 
that he is of age and theieby induces another to enter 
Into a contract with him, then in an action founded on 
the contract the infant is not estopped from setting up | 


infancy. 21 B. 198; 41 B. 480; 46 B. 137; Overr.; 
30 Cal. 539 (P.C.); 9 I-ah. 701 {F,B ); 38 M. 1071; 55 
M.L.J. 88 (P.C.), Rel, {Beaumont^ C,J, Murphy and' 
Broomfield, Jf.) GaDIGAPPA BHIMAPPA v. BaLAN- 
GOWDA. 66 Bom. 741 = 33 Bom.L R. 1313 — 135 I.C. 
161 -I.R. 1931 Bom. 49-A.l.R. 1931 Bom. 561 

[F. 139 I.C. 718(721).] 

Contract by minor — Misrepresentation of age — 

Sale set aside — Porwer of Court to direct refund of 
consideration, 

I Where a minor brings a .suit to set aside a sale 
brought about by him by misrepresenting his age to 
the vendee, it is open to the Court under S. 41 of the 
Specific Relief Act, at the time of setting aside the sale, 
to direct the minor to refund the consideration to the 
vendee. {Mukerji, A.C.J, and Bennet, J,) MX, 
Hamidan Bibi V. Nanhe Mal. IE. 1933 All. 49- 
141 1.C. 152 = A.I.R. 1933 All. 372. 

—Contract by minor — Ratification on attaining, 
majoiity. See CONTRACT ACT, S. 25 (2). A.I.R. 
1934 Pesb. 123. 

Custody of. 

-^Custody of — Suit by father for — Maintainabi- 
lity, 

A suit by a Hindu father for recoveiing the custody of 
his minor child is maintainable; it is not prohibited by 
the Guardian and Wards Regulation. {Mahadevayya, 
J,) Muni yamma t*. Munisamappa. 10 Mys.L.J. 
166. 

Debt by guardian. 

■ ■ ' ’■^Deht by guardian — Binding nature of, 

A business had been carried on by the minors' father 
as licensee up to the time of his death. But when he 
died the license was obtained in the name of one, a 
relation of the minors, but in reality for the benefit of 
the minors and the mother acting as guardian of the 
minors took a loan on a promissory-note for payment of 
Government dues under the license. 

field, that it W’as not a faniily business; it was a 
business which was personal to the licensee and the right 
to carry it on had to be renewed each year and certainly 
expired when the licensee died and the mother and 
guardian of the minors had no right to embark on the 
bu.siness of being a licensee and getting relation to 
become licensee for the benefit of the minors. 62 I.C. 
802, Rel on. {Cornish, J.) LaKSHMI AMMAL v, 
Ratna Naicker. 167 I.C 1029=^8 RM. 206==42 
L. W. 219 = 1935 M. W.N. 642 (1) = A.I R. 1936 Mad. 
589 (1) 

Debt by guardian — Bfmd — Time barred debt — 

Validity. 

I A bond by the guardian of a minor (mother of the 
minor) in lieu of a time-barred debt is unauthorised and 
unenforceable against the minor. {Zia-ul-Ha^an, /.) 
Medi lal V. RAM Gopal Das 162 I.O 466 = 7 R. 
0. 234-11 O.W.N. 1381= A I.R. 1936 Oudh 12. 

Debt by guardian — Promissory note — Binding 

nature of. See GUARDIAN AND WaRD— DEBT BY 
guardian. 56 Mad. 879 = AI.R. 1933 Mad. 710' 
(2) = 65ML J. 360. 

Decree against. 

“-^Decree against — Absence of proper representaiion 
in suit — Decree, if null and void — Sale in execution — 
Validity of— Mortgage suit — Final decree— Minor not 
represeh ted— Effect, 

A decree against a a minor who has not been properly 
represented in the suit is a nullity, and the purchase of 
the minor's property at a sale held in execution of such - 
a decree is void. But the failure to have the minor 
heirs of a deceased judgment* debtor under a mortgage- 
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MINOB—Decree against. 

decree properly represented at the time of the passing of 
the final decree, does not render the final decree or a 
sale held under it void, when the validity of the preli- 
minary decree has not been challenged in any way. 
iPatterson^ /.) PRAMILABALA DEBEE v. PurnA 
Chandra Chakravarty. 61 O.L J. 322. 

~ Decree against — Binding nature — Omission of 
guardian ad litem to contest suit. 

The fact that a guardian ad iitem, properly appointed 
for a minor defendant, does not contest the suit is no 
ground for holding that the decree passed in the suit is 
invalid or not binding on the minor. {Srivastava, Ag, 
C,J, and Zia-ul- Hasan, J.) SheO DaRSHAN SlNGH 
V. IVfAHESHUR Dayal. 10 Luck. 293=162 I.O. 839 
=7 B.O. 211 = 110.W.N. 1403 = AJ.E 1936 Oudh 
183. 

Decree against ex parte — Gros^ negligence of 

guardian — Ward of Court — Manager abandoning suit 
and then allowing application for setting aside decree to 
be dismissed for default — Right of minor to avoid. 

Where the manager of the Court of Wards w’ho is 
acting as guardian ad litem of a minor defendant in a 
title suit and having a good defence to the suit makes a 
show of defence and then abandons the suit, which 
results in an decree being passed against the 

minor; and thereafter applies for setting aside the ex 
parte decree, but allows the application to be dismissed 
for default, it must be held that the guardian ad litem 
is guilty of gtoss negligence, and the decree can therefore 
be avoided by the minor and will not operate as res judt- 
cata. The right of the minor to avoid such a decree is a 
substantive right, well recognised in English Law, and 
equally applicable in India, as being founded upon the 
broad priciples of justice, equity and good conscience. 
(^Khaia Mohammad Noor and Dhavle, J/.) MatHURA 

Singh z/. Kama Kudra Pkashad Sinha, 14 Pat. 
824 = 16 Pat.LT. 484 = 162 I.O. 235 = 8 R.P. 522= 
A.I.R. 1936 Pat. 231. 

—Decree against — Ex parte decree — Gross negli- 
gence of guardian — Suit to set aside — Limitation — 
Cause of action — When arises. See LIMITATION ACT, 
Arts. 95 and 120. 16 Pat.L.T. 484. 

—Decree against— Representation — Wrong person 
appointed guardian —Validity of decree. See C. P. 
Code, O. 32, R. 3. A.I.E. 1931 Mad. 674. 

* Decree against — Setting aside of — Grounds — 

Guardian ad litem appointed in suit. 

Where a guardian litem for a minor defendant has 
been appointed and a decree is passed against the minor, 
the minor is not entitled to avoid the decree without 
proof of the fact that he was not effectively repre>ented 
in the suit, and that he was prejudiced by the omission 
of the guardian to raise proper pleas on his behalf. 
(Thom and Iqbal Ahmad, JJ.) GOVIND PRASHAD v. 
Shanti Swarup. 155 I.O. 1106 = 7 B.A. 1020 = 
1935 A.L.J. 797 = 1936 A. W.B. 722 = A,I,B. 1936 
All. 778. 

Decree against— Validity. 

So long as decree subsists against a party, it is perfect- 
ly valid and can be availed of by the persons interest- 
ed in every manner that is possible, notwithstanding 
the fact that the party against whom the decree stands 
was a minor at the time of the passing of the decree. 
The only way the law contemplates the protection of the 
minors against the dishonesty of their guardians is by 
permitting the minors to challenge the decrees obtained 
against them and to have them set a.side on proof of 
their guardians' dishonesty or fraud, and unless that is 
done a minor cannot be allowed to wriggle out of the 
decrees passed against him, or deprive the successful 
IHigants of the valuable rights they have obtained on the 


MINOB— Execution proceedings. 

basis of that decree. {Dm Mahomed, J.) SheR' 
Mahomed Dost Mahomed. 167 I.O. 801= AT 
B. 1935 Lab. 44. 


ue lacto guardian. 

De facto guardian — Accounting — Person inter' 

meddling with estate in concert with de jure guardian 

Liability to account. 

A person who is shown to have intermeddled with the 
estate of a minor by taking part in the management in. 
concert with the de jure guardian, not as agent or 
servant under the latter, but as a person who has arro- 
gated to himself the duties of a guardian de facto 
becomes together with thede fu,e guardian an account- 
ing party. {Ramesam and Stove. JJ.) SankARAUNGaM 
CHETTIAR V. KUPPUSWAMI ChETTIAR. 166 I C 832- 
= 8 B.M. 62 = 1936M.W.N. 299=-41 LW 373 = A. 
LB. 1936 Mad. 306 (2;. 

De facto guardiaH'-Agrcement by— Binding 

character. 

It is an established principle of law that a minor 
cannot enter into any valid agreement on his own be- 
half, and a de facto guardian of a minor who is asserting 
his title hostile to the minor cannot bind him by the 
family settlement arrived at by him if he excludes him 
entirely. {Hilton and Din Mohammad, JJ,) Mt. SaNT 
Kuar V. Sardar Partab Singh. 168 1 0 75=*A I 
B. 1936 Lah. 382. 


De facto guardian— Alienation bv. See MINOR — 

alienation B\ Guardian. 

De facto guardian — Powers of— Power to sell 

for necessity — Hindu Laiv. 

Held, by the Full Bench, Beaumont, C. J., dissenting. 
—The de facto guardian of a minor can validly sell the 
property of the minor to a third person for legal 
necessity. Hanoomanpersaud's case relied on. 49 B. 576, 
Overr. (Case-law exhaustively discussed.) {Beaumont, c\ 
J..Patkar and Barlee, JJ.) TulSIDAS v. RaiSINGJI. 67 
Bom. 40=141 LC17=LR 1933 Bom. 63 = 34 Bom, 
L. B. 1483-^ A.I.R. 1933 Bom. 16 (F B.) 

[R. 36 Bom.L.R. 738 (754); ll O.W.N. 1236 (1247)} 
Estoppel. 

See Minor— Contract by minor. 


Execution proceedings. 

•Execution proceedings— Decree against father — 

Death of father pending execution — Minor's mother 
brought on record as legal representative but minor not 
impleaded — Validity of execution sale. 

A decree was obtained against the minor’s father and 
on the death of the father, execution was taken and the 
widow was brought on record as his legal representative, 
but the minor was not brought on record; and a sale was 
held in execution of the decree. 

Held, that the sale should not be set aside merely on 
the ground that the minor was not brought on record, as 
even had he been brought on record he would have been 
represented only by the widow as his guardian, 6 I. A. 
233, Ref. {Madhavan Nair and Jackson, // )KOTAYYA 
V. RaDHAKRISHNamurti. 6I.R. (Mad.) 260 = 146 I. 
C. 872=38 L.W. 688= A LB. 1933 Mad. 833. 

Execution proceeding^ — Decree against father 

and uncle trespassers — Death of father — Minor, if suffi- 
ciently represented by paternal uncle. See EXCUTION — 
MINOR. A. LB. 1933 M. 833. 

Execution proceedings — Execution sale of 

minor's ancestral property — Gross negligence of guar^ 
dian — Salf^ if binding on minor. 

Fraud and negligence on the part of a guardian stand 
on the same footing, and a minor is not bound by an 
execution sale of his ancestral property where his 
guardian showed gross negligence by not taking the 
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objection that the property hieing ancestral was not 
liable to attachment and sale in execution of a decree 
obtained against the father. Hatdar^ /.) BHAGAT 

Ram V, Buta Singh. 156 I.C. 818*= 8 R.L. 31 = 37 
P.L.B. 265 = A.I.B, 1935 Lah. 349. 

Execution proceedings — Non- representation-^ 

Sale — If void. 

Non -representation of a minor by a guardian m 
execution proceedings is not necessarily of itself a 
ground for avoiding an execution sale. (^Patterson, J.) 
BRAMILABALA DEBEE Z'. PURNA CHANDRA CHAKRA 

VARlY. 61 O.L.J. 322. 

— ■■ ■ ■ Execution proceedings-^ Representation — Guar- 
dian ad litem absent— Representation by father {co-fudg- 
me nt -debtor) — V altdt ty. 

In an execution proceeding some of the judgment deb- 
tors were minors and on their behalf a guarding htem 
had been appointed. A petition for adjournment was 
signed on behalf of the minors by their father, who was 
also a judgment-debtor in the proceeding as the guardian 
ad htem was absent on that day of hearing. The interest 
of the minors did not however suffer in any way because 
of the act of the father which was the only act done by 
him on behalf of the minor during the proceedings. Pre- 
viously similar petitions were made and were signed by 
the guardian ad litem on behalf of the minor. 

Held, that it could not be said that the minors were 
not properly represented during the proceeding. (^Fazi 
AH and Luby, JJ,) NAGESHWAR PRASaD MiSIR r/. 
Ambika PRASAD. 160 I.C. 886 = 8 R.P. 384= A.I.B 
1935 Pat. 483. 

Guardian ad litem. 

*Guardtan ad litem— Admissions by— How far 

binding on minor. 

Where in a pre-emption suit, the guardian ad litem of 
the minor sons of the vendor admitted that the sale was 
for necessity and subsequently the sons sued to set aside 
the sale on the ground that it was not for necessity. 

Hetd, that in the absence of any proof that this 
admission was male fide, it must be taken that the 
guardian who was a major, and was presumably well 
aware of the circumstances leading to the alienation, 
made an admission that the sale was for legal neces'sity, 
because he thought that it was for legal necessity, This 
admission should in the circumstances of the case shift 
the onus on to the present plaintiff to prove that the 
sale was not for legal necessity, especially when coupled 
with the other circumstances of the case, namely, that the 
sale was by the father who was not shown to have been 
a debauchee or hostile to his sons. {fTek Chan d and 
Dalip Singk, JJ^ DOST MAHOMED v, SHER MAHO- 
MED. 1591.0. 693 = AXR. 1935 Lah. 489. 

Guardian ad litem — Compromise — Duty of 

attorneys to carry out instructions. 

If a suit has been compromised by the guardian ad 
htem improperly without the leave of court, that may be 
a ground for appropriate proceedings by the minor on 
attaining majority or by another guardian during mino- 
rity. But the attorneys who received their instructions 
from the guardian cannot go behind them and continue 
to represent the minor. {Mirz'i, /.) ABUBAKER 

Mahomed Amiabai. LB 1932 Bom. 367=138 1. 
0. 312 CD = 34 Bom L R. 614= A.I.B. 1932 Bom. 401 
( 1 ). 

•‘Guardian ad litem — Gross negligence of guar- 
dian — Gttardtin remxtmng ex parte — Effect of— 
Decree ex parte—// liable to he set aside. 

The mere fact that a guardian ad litem of a minor 
defendant does not appear at the trial of the suit but 
allows the suit to proceed ex parte will not justify the 


inference that he was grossly negligent in the discharge 
of his duties in the conduct of the suit. The real test of 
gross negligence is to find out whether in fact there has 
been on the guardian’s part any act or omission in the 
conduct of the suit which has caused prejudice to the 
minor. The guardian is expected to take care of the 
interests of the minor in the same way as a prudent man 
would look after his own interests. Where the guardian 
refrains from contesting the suit and allows an ex parte 
decree to be passed, because there is no valid defence to 
the suit, it cannot be held that his non-appearance 
amounts to gross negligence so as to entitle the minor 
defendant to have the decree set aside. {Ramachandra 
Rao and Shankar anar ay ana R do, //,) SiddaaPA z/. 
Rangappa. 13 Mys.L. J. 176 = 39 Mys.H.C.B.1131. 
— 'Guardian ad litem — Gross negligence — What 
amounts to. 

Gross negligence which may be interpreted as culpable 
neglect of the interest of a minor defendant on the part 
of his guardian ad htem w’ill entitle the minor to the 
avoidance of proceedings undertaken against him. It is 
not every kind of negligence nor any kind of negligence 
which would render proceedings otherwise regular and 
proper liable to be opened up; it must be such negligence 
as leads to the loss of a right which, if the suit had 
been conducted or resisted with due care, must have 
been successfully asserted. {^Eazl AH and James, / /.) 
Kali Charan Singh z». Hirdai Narain. 154 I.C. 
948 = 7 B P. 604 = A.I.R. 1936 Pat. 24. 

' ■■ ■' •Guardian ad litem — Irregularity in the appoint- 
ment of — Prejudice to minor — Inference — I f justified. 

The question whether a minor is prejudiced by reason 
of any irregularity in the appointment of a guardian ad 
htem depends upon the facts and circumstances of the 
particular case and does not necessarily follow from the 
existence of any ii regularity in the appointment of the 
guardian. Prejudice is a matter of proof and not a 
matter of assumption or presumption {Ramachandra 
Rao and Shankar anar ay ana Rao. fj.) SlDDAPPA Z'. 

Rangappa. 13 Mys.L J.176 = 39 Mys.H C.R. 1131. 

Guardian ad litem — Hegfigence in conduct of 

suit — Omission to raise plea— Failure to offer evidence 
in support of plea — Distinction. 

There is no distinction between the negligence of a 
guardian ad litem of a minor by not raising the neces- 
sary plea and negligence by not offering evidence to 
support the plea whsch is taken. {fCrishnan Panialai, 
A) AYYA PILLAI V. AYYADURAI GOUNDAN. 40 L. 

W. 823 = 154 I.O. 65 = 7 RM. 404=A.I.R. 1936 Mad. 
81 = 67 ML. J. 927. 

^•Guardian ad Negligence — What amounts 

to — Suit against minor sons on mortgage by father — 
Guardian defending and questioning necessity for debts. 

Where, in a suit on a mortgage, the guardian ad litem 
of the minor sons of the mortgagor defends the suit and 
duly takes the point that the debts .seemed by the mort- 
gagee were not for family necessity and not binding on 
the minor defendants, but the contention is overruled, 
no negligence can be imputed to the guardian, so as to 
entitle the minors to sue to set aside the decree. {Court- 
ney Terrel, C.J., and Fazt AH, J.) DEVaNaNDAN 
Prasad Singh v. Harihar Prasad Singh. 165 
I.C. 1032=7 R.P. 392= A.I.R. 1985 Pat. 140. 
Liability of. 

•Liability of — Agent of guardian — Power to 

pledge credit of minor — Pro-note by. 

The agent of a guardian of a minor cannot have 
greater or wider powers to pledge the minor’s credit than 
the guardian from whom he derives his power. The 
guardian of a Hindu minor who happens to be the sole 
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MINOB-LlaUUty of. ! 

proprietor of a business cannot have greater or wider 1 
powers to pledge the minor’s credit than the manager of | 
a joint Hindu family carrying on an ancestral family ■ 
business; the power of the latter is limited by the rule in | 
Hanuman Prasad's case. When therefore a promissory 1 
note is executed by the agent of the minor’s guardian, j 
the creditor can succeed in fixing the liability on the i 
minor only if he can show that he, after making reason- j 
able enquiry into the necessity for the loan believed in ! 
good faith that there was a real necessity or that the i 
agent was acting for the benefit of the minor’s business. 
{.Beatley^ C. J, and Pandrang Pao, /.) IMPERIAL 
Bank of India v. Veerappan. 161 1.O. 928*7 R. 
M. 146 C2) = 40 L.W. 311-1934 M.W.N. 1166- A.I. 
R. 1934 Mad. 696 = 67 M.L.J. 673. 

Liability of — Liability for costs — Suit partly 
contested and partly non contested. Liability only 
in respect of their interest in coparcenery property — No 
personal liability — Special provi^^ion in regard to costs. 
See C. P. CODE, S. 35. 18 N.L J. 323. 

— Liability of— Money borrowed by adoptive mother 
— Binding purpose — Burden of proof. See HINDU Law 
—Debts— adoptive mother. A.I.R. 1934 Mad. 
649 = 67 M.L.J. 258. 

—Misrepresentation by. See also MINOR — CON- 
7'RACT. 

Negligence of guardian. 

■ --•Negligence of guardian— Decree against ^guar^ 
diQ-n — Right to set aside. 

Where a guardian has been formally appointed, but 



result is the same as if no proper guardian had been in 
existence. The test of negligence should be the not do- 
ing of what a reasonable man, guided by prudent consi- 
derations which regulate the conduct of human affairs 
would do, or doing something which a prudent and 
reasonable would not do. The negligence in order to be 
a good ground for the avoidance of a decree must be of 
such a nature as to justify the inference that the minor's i 
interests were not at all protected and therefore he was 
not properly represented. The direct result of the negli- 
gence must be a serious prejudice to the minor and the 
negligence must not be merely such as might be in- 
nocently committed even by a reasonable person taking 
the ordinary precautions which he would have taken in i 
his own case. Where the negligence is so gross as to 
amount to a clear violation of the duty cast upon the 
guardian, although not brought to the notice of the 
Court at the time, the decree can be avoided. The 
amount of care which a guardian is under obligation to 
take may vary with the flexible posture of each case. 
The word “gross” qualifying negligence is not indicative 
of any standard of negligence. Gross negligence includes 
inexcusable absence of such ordinary care which under 
the circumstances of the case a prudent man was bound 
to take to safeguard his interest or that of a person who 
was dependent upon him. Where the prudent man 
abandons his prudence without any excuse in the con- 
duct of any affair affecting the Interest of his wards, he 
must be held to be guilty of negligence. Where 
negligence is established, liability follows for all result- 
ant consequences. {^SuUiiman^ Boys and Sen^ //.) 
Mt. Siraj Fatima v. Mahomed all 64 All. 646 
= I.R 1932 All. 418 = 138 1.0.466=16 R.D. 327= 
1932 A.L.J. 437- A.I.R. 1932 All. 293 (F.B.)* 

Next friend. 

^——‘Next f riend — 5 * uit by — Di tmissal — Cats — Per • 
.*onal liability of next friend. 

O. n.— IT— 121 


MINOB-~8uit against. 

There is a distinction between the liability of a next 
friend of a minor whose suit is dismissed, to pay the 
costs of the successful defendant, as between himself 
and the latter, and the question as to the position 
between himself and the minor. The next friend is 
liable to pay the costs of the defendant who has a right 
to get them from the next friend irrespective as to 
whether the action was or was not proper or for the 
benefit of the minor. The judgment should direct the 
; next friend to pay the costs without prejudice to his 
I right of reimbursement out of the minor’s estate, or with 
i liberty to so reimburse himself. But if it appears to the 
I Court that the action was improper or not for the bene- 
I fi t of the minor or that the next friend did not properly 
conduct it or was guilty of negligence, the order, should 
j be to make the next friend personally liable to pay the 
I costs; and in such cases he can have no recourse to the 
i estate of the minor. The Court, however, should clearly 
j state the same in its judgment or order. (Rangnehar, 

1 /.) Babu V. Alibhai. 69 Bom. 35 = 166 1.O. 304 = 
j 7 R.B. 498=36 Bom L.R. 1201== A.I.R. 1936 Bom. 

I 112 . 

Partition suit. 

I — "Partition suit — Absence of proper representation 
! — Decree based on aioard — Minor ^ if bound. 

I Where in a partition suit, a minor is not properly 
; represented, he is not bound by a decree based on an 
award, even though the reference to arbitration was 
made with the permission of the Court. (Addison and 
Din Mohammad^ //.) KaLSUM Begam v. MOHAM- 
MAD ISMAIL. 161 1.0.390 = 8 B L. 741 = 37 P.LR. 
112 = A LB. 1936 Lah. 161. 

Promissory note by minor. 

, - -•Promissory note by minor — Suit for money paid 

i — Fraudulent misrepresentation as to age — Effect. 

A suit does not lie for the recovery of money paid 
I to a minor on his executing a promissory note and it 
I makes no difference that the minor had obtained the 
[ money by fraudulent misrepresentatton as to his age. 
(Pandrang Row, J.) RaNGA RaO v. SaIT CHOWGMAL 
Varadchand & Co. 162 I.O. 262 = 7 RM. 208 = 
1934 M.W.N. 672=40 L.W. 261 = A.IR. 1934 Mad. 
660 = 67 M.L.J. 257. 

Ratiffcation. 

Ratification — Void Court sale. See EXECUTION 

—Sale— Validity of 60 Cal. 753=37 O.W.N 
500 = A.I.B. 1933 Cal. 627. 

Remedy. 

——^Remedy- Fraudulent trustee-^Suit for damages 
or account — Right of minor to elect, 

A minor may elect to sue a fraudulent trustee either 
for damages or for an account. Where the trustee is 
assisted in his fraudulent acts by his agents the cestui 
que trust can call on the trustee as well as his agents to 
render an account. (Madhavan Nair and Jackson, 
//.) Ramanathan Chettiar V. Annamalai 
Cheitiar. 57 Mad. 1031 = 150 1.C. 602=7 R.M. 17 
= 39 LW. 404=1934 M.W.N. 347 = ALB. 1934 
Mad. 367=66 M.L.J. 461. 

I Suit against. 

I ^Suit against—Additional written statement on 

I becoming major— Permission to file— Right to— Prin- 
ciples— Practice. See C. P. Code, O. 8, R. 9. 68 M. 
L J. 165. 

Suit against — Gross negligence of guardian 

Decree — If binding on minors. See C. P. CODE. S 11 
67M.LJ.927. . . • 

Suit against--.Guardlan allowing ex parte decree 

to be passed — Setting aside decree. See Guardian 
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MINOB— Suit against. 

AND Ward— Suit against minor. 57 Mad. 1069 
A.1 B. 1934 Mad. 428 == 66 M.L.J. 688. 

—Suit against — Guardian not appointed — Decree 
passed as nullity. See C. P. CODE, O. 32, R. 3, 67 
Mad. 973^66 M.LJ. 609. 


M1BA81 INAM. See LAND TENURE— MlRASl 
Tenure. 

MIBASI TSNUBB. See Land Tenure. 
MIBAPPBOPBIATION. See PENAL CODE, Ss. 408 
and 409. 

M18CABBIAGB — Attempt to cause. See PENAL 
CODE, SS. 312 AND 511. A.I.B. 1933 Oal, 893. 
MISCARRIAGE OP JUSTICE. See Cr. P. Code, 
S. 417. 

MISCHIEF. See PENaL CODE, S. 426, etc. 
MISCONDUCT. 

See^l) ARBITRATION. 

(2) Arbitration act (1898), s. 14. 

(2) BAR Councils act (1926), s. 10. 

(4) legal Practitioner. 

(5) Trust— Trustee, 

MI8DESCBIPTION. .9^^ C. P. CODE, 0.1, R. 10 
AND O. 21. R. 66. 

MISDIRECTION. .9^^ Cr, P. CODE. Ss. 297 AND 
298. 

MISJOINDER. See C. P. CODE, O. 1, RR. 9 AND 13- 
MISJOINDER OP CHARGES. See Cr. P. Code, 
Ss. 234 AND 235. 

MISJOINDER OF PARTIES, C. P. CODE, 
O. 1, R.9. 

MISREPRESENTATION, 

SeeiV) CONTRACT ACT, SS, 17 AND 19. 

(2) T. P. ACT, S. 78. 

MISTAKE. 

See (1) C. p. Code, S. l5l and O, 6, R. 17. 

(2) Contract. 

(3) Contract act, Ss, 20, 21 and 72. 

(4) Evidence Act, S. 92 and ll5. 

(5) I4MITATION ACT, S. 5 AND ART. 96. 


MISTAKE or PACT. Contract Act, S. 20, 
MISTAKE OF LAW 

See (1) Contract act, S. 21. 

(2) T. P. act, S. 68. 

MODIFICATION OF DECREE, C. P. Code. 
ss. 148, 15l AND 152. 


MOKARBARI. 

.sver (1) Landlord and Tenant— Permanent 
Tenancy. 

(2) Lease -Construction and Mokarrari. 
MOKARBABI OR MOKRA — Meaning of. See 
Landlord and Tenant—permanent Tenancy. 
52 C.L.J. 683 = A.I.R. 1931 Cal. 266 (2). 


MOKHA8A. 

See (1) GRANT— INAM. 

(2) Land Tenure. 

(3) Madras Estates Land Act, S. 3 (2)(e). 
MOLESTATION AND BOYCOTTING ORDI- 
NANCE (V OF 1932). See PREVENTION OK MOLES- 
TATION AND BOYCOITING ORDINANCE (V OF 1932). 
MONEY HAD AND RECEIVED. 

.9^^ (1) I.IMITATION ACT (1908), ART. 62 
(2) Trusts Act (il of 1882), S. 90. ' 


MONOPOLY— Right of ferry— No exclusive righ 
except grant Easements ACT 

S. 15. 1936 A.L. J. 444^ A.I.R. 1936 AIL 481. 


MORTGAGE. 

Accession. 

Accietion. 

Accounts. 

Adverse possession. 

Anomalous. 

Assignment. 

Attestation. 

Charge. 

Clog on equity ot redemption. 

Co> mortgagees. 

Co-mortgagors. 

Composite degree. 

Conditional sale. 

Consideration. 

Consolidation. 

Construction. 

Contribution. 

Co- sharer. 

Covenant. 

Debt. 

Decree. 

Default clause. 

Deposit. 

Discharge. 

English. 

Equitable. 

Equity of redemption. 

Estoppel. 

Extinction of. 

Foreclosure. 

Hindu joint family. 

Improvements. 

Indivisibility. 

Injunction. 

Instalment bond. 

Interest. 

Invalid mortgage. 

Kanom. 

Katk?bala. 

Keeping alive. 

Lease, 

Lekba mukbi. 

Limitation. 

Marshalling. 

Merger. 

Minor. 

Modification of. 

Mortgage suit. 

Mortgagor and Mortgagee. 

Movables. 

Occupancy holding. 

Paramount title. 

Pardanashin lady. 

Personal covenant. 

Personal decree. 

Personal liability. 

Personal remedy. 

Place of payment. 

Possessory mortgage. See Usufructuary. 
Prior and subsequent, 

Priority. 

Receiver. 

Redemption. 

Beslstration. 

Belmb irsement. 

Release. 

Restitution. 

Revival of. 

Rights of mortgagee. 

Bights of mortgagor. 

Rights of purcbaaers. 

Shield. 
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MOBTaAGE— Accessioa. 

Simple. 

Splitting of. 

Subject-matter. 

Sub-mortgage. 

Subrogation. 

Substituted security. 

Substitution. 

Successive mortgages. 

Tacking. 

Tender. 

Usufructuary. 

Validity of. 

Accession. 

See aslo T. P. ACT, Ss. 63 AND 70. 

Accession to mortgaged property — Mortgagee's 

right to sell though not specifically mentioned tn decree. 

A mortgagee is entitled to have an accession to the 
property originally mortgaged sold under a final 
mortgage decree even though such accession is not 
specifically mentioned in the decree. 18 Mad. 492 and 
52 I.A. 137. Cons. {Mya Bu, /.) JAMINI Bala Biswas 
V. Bank of Cheitinad, Ltd. 160 I.O. 763=8 
E.B. 429 = A.I.R. 1935 Bang. 522. 

Accounts. 

See also T. P. ACi\ SS. 60, 63, 70, 72 AND 76 (G.) 
AND (H.) 

Accounts— ‘Suit for redemption — Arrears of 

rent due from mortgagor in respect of 'which decrees 
had been obtained. 

In a suit for redemption, the mortgagee is not entitled 
to claim any arrears ot rent in respect of the mortgaged ! 
lands which were left in the possession of the mortgagor | 
as tenant of the mortgagee under the terms of the mort- 
gage deed when the mortgagee has already sued and 
obtained a decree for such rent and has allowed the 
decree to become barred by limitation. This principle 
is applicable to a case where the mortgagee obtains pos- 
session through court of certain plots exempted from the 
mortgage and a decree for arrears of rent. He must be 
presumed to have enjoyed the profits of the property and 
made to account therefor in a suit for redemption. 
(PVattr Hasan C.J . and Bisheshwar Nath^ J.') SAID 
AHMAD V. Raja Barkhandi Mahesh pratab 
NARAIN Singh. I E. 1932 Oudh 339 = 8 Luck. 40 
-=139 1.0.64=9 O.W.N.253=A.I.E. 1932 Oudh 
255. 

[Appl. Luck. 456 (459.)] 

Accounts — Suit by some— Co^ mortgagor s for 

accounts against purchaser. 

In a suit for accounts against the assignee decree- 
holder who had purchased the mortgaged properties and 
who had been declared by the Court to hold the pro 
parties as trustee for the co* mortgagees who owned dis- 
tinct interests therein, all the co-mortgagors are necessary 
parties to the suit and a suit brought by some one of 
them without impleading the other is bad for non- 
joinder of parties. i^Str George Lowndes.') Naba Ku- 
MARHaZRAz/. Radhashyam Mahis. IB. 1031 
PC. 302 = 134 I.O. 654 ==64 CL.J. 274=34 L.W. 444 
= 1931AL.J. 797=86 C.W.N. 977«A.LE. 1931 
P.O. 229 = 61 M.L.jr. 294 (P C ) 

Accretion. 

See T. P. act, S. 70. 

Adverse poeseesion. 

See also ADVERSE POSSESSION-MORTGAGE— 
Mortgagor and mortgagee. 

— — Adverse possession— « Possession of mortgagee 
after satisfaction of mortgage. See ADVERSE POSSES- 
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MOETGAGB-'Co-mortgagors. 

SION— Mortgagor and Mortgagee. 9 C.W.N, 
866 . 

Anomalous. 

See T. P. act, Ss. 67. 68 (1) (a) AND 98. 

! Assignment. 

I See also T. P. ACT, Ss. 54, 59, 60, 68 (e) AND 130. 

Assignment — Deed not registered or completed 

— Effect — Suit by transferor to recover — Maintaina- 
bility. See T. P. act. Ss. 54 AND 59. 62 I.A. 116=» 
67AI1.314«39 0.W.N. 834 = 166 I.O. 743=A.I.B. 
1936 P.C. 108 = 69 M.L.J. 168(P.O.) 

^ Attestation. 

See also EVIDENCE ACT, SS. 68, 69 AND T.P. ACT, 

S. 59. 

Attestation. Mortgage suit— Denial of attes- 
tation and execution — Proof — Duty of plaintiff to 
produce attesting witness. Evidence ACT, S. 68. 

62 O.L.J. 25. 

Attestation— Presumption regarding witnesses 

signing alter mortgagor. 

Where there is nothing to suggest that the attesting 
witnesses signed after the mortgagor the Court can rely 
on the presumption under S. 114 of the Evidence Act 
and hold that they signed after the mortgagor, (/ach, /.) 
KADHANATH CHAKRABARTY V. Nagendranath 
Chakrabarti. I.R. 1931 Cal. 879 = 134 I.C. 767 = 

63 C.L J. 586 = A.I.R. 1931 Cal. 806. 

Charge. 

See also C. P. CODE. O. 34, J<R. 14 AND 15 AND 

T. P. ACT, Ss. 58 AND 100. 

—•Charge — Distinction between mortgage and 
charge. See T.P. ACT, S. 100. 

Clog on equity of redemption. See EQUITY OF 

Redemption, infra and T. P. Act S. 60. 
Co-moitgagees. 

Co-mortgagees — Purchase of equity of redemp^ 

tion by one — Effect . 

The purchase of the equity of redenoption by one of 
the CO mortgagees, puts an end to the mortgage. 
{Madhavan Natr ami Jackson^ //.) P’ALLESATHA 

Banu V. Muhammad Rashidhuddin. 40 L-W. 
596-1934 M.W.N. 929 = 163 I.O. 462=7 E.M. 
367= AJ.R. 1934 Mad. 656. 

Co-mortgagees — Suit by one — Other added as 

defendant— Costs of — Refusal to join as co-platnttff— 
If a ground for refusing crsts. 

One of two co*mortgagees who refuses to join the 
other in a suit on the mortgage and is therefore implead- 
ed as a defendant cannot be deprived of his cost as 
against the mortgagor on the ground of such refusal to 
join as co plaintiff. It is no part of the duty of a co- 
mortgagee to sue the mortgagor when the other co mort- 
gagee wants to join him. He is not guilty of any mis- 
conduct so as to be deprived of his ordinary legal rights. 
(Rankin, C.J. and C C. Chose, J.) PULIN KRISHNA 
ROY V. NUNDOLAL ROY. 62 C.L J. 292. 

Co-Mortgagors. 

See also (1) C, P. CODE, O. 34, 4. 

(2) T. P. ACT, SS. 60, 65, 83, 92. AND 95— 
ACCOUNTS, supra AND .SUBROGATION, ////Va. 

— — — 'Co-mortgagors— Execution of sale deed by one in 
full satisfaction— Sale upheld only as regards trans- 
feror — Revival of debt against other co-mortgagor. 

Where one of two co-mortgagors conveys the full pro- 
perty in satisfaction and discharge of the mortgage debt 
but it turns out that the transferor can only convey her 
partial interest the mortgage debt is revived in respect 
of the co- mortgagor who has not joined in the- convey 



1927 THE QUINQUENNIAL DIGEST. 1931—1935 1928 


MOBTdAaE— Oo'inortgagors. 

ance. iBaguley, /.) Ma Hme v , Ma PON. 11 Bang. 
112 = 1B. 1933 Bang. 78 « 143 LO. 829 f2) = A.I.B. 
1933 Bang. 92. 

—Co- mortgagor — Mortgage by one co sharer — 
Suit on resulting in sale — Suit on the mortgage executed 
by mortgagor jointy with other co- sharers — If barred. 
A.I.B. 1934 Cal. 421. 

-Co mortgxgors — Mortgaged property belonging 

to one — Sale of ^Appropriation of proceeds to unsecured 
debt due from ainner — Not permissible. 

Where a certain mortgage is executed by A and B 
and the latter has no interest in the mortgaged property, 
he is entitled to claim that the property should be used 
for the repayment of the debt before he is personally 
called upon to make repayment. If, therefore, certain 
portion of the mortgaged properly is sold with the 
consent of the mortgagee and the sale proceeds are 
received by him, he is not entitled to appropriate them 
to the payment of any unsecured debts due by A to him 
without the knowledge and consent of 40 Mad. 968 
(F.B.), Dist. and 33 Cal. 613 Rel. on. {Dunkley, /.) 
MaUNG KYUN V. S. R. M. M. A. FIRM. 136 1.0. 
326-I.B. 1932 Bang. 37 = A.I.R. 1931 Rang. 312. 

■ Co-mortgagors — Purchaser from one paying off 

simple mortgage -^Smt for possession by another co- 
owner — Bight to resist. 

All the CO owners had executed a simple mortgage 
One of the co owners subsequently purported to sell the 
entire property to the defendant who paid off the simple 
mortgage and obtained possession. In a suit by one of 
the other co sharers for possession, 

Neldt that the defendant was not entitled to resist 
the suit by setting up the previous mortgage which was 
not possessory, and that his remedy was by way of a 
separate suit. 19.^0 A. L. J. 531 (P. C.) Rel. 
(Sulaiman, C, J. cind Mukerii, J.) MAHOMED 
HaSNAIN «/, RUSTAM ALI. 6. I.R. (All.) 61 ==145 
1.0.277 - 1932 A.L J. 1116. 

Composite decree. 

See C. p. Code, O, 34, R. 6. 

Conditional sale. 

See T. P. act, SS. 58 C^-), and 68 fd). 
Consideration.,, 

See also T. P. ACT, SS. 54, 58 {d) AND VALIDITY 
OF. infra, 

^Consideration — Fictitious nature — Mortgagee 

being party to fraud’--- Mortgage void in toto. 

Where it is found that a portion of the consideration 
in respect of a mortgage is fictitious and fraudulent, 
and the mortgagees are proved to have been parties to 
the fraud, the whole transaction must be declared void 
and not merely as far as the consideration is fictitious. 
4Lah. 2lland6P. R. 1901, Foil. {^Shadi Lal.CJ, 
and Coldstream, /.) DiN MAHOMED v. UMA DATT 
Hansr A J. I.R. 1931 Lab. 742 - 133 1.C. 118 = 32 P. 
L.R. 201-= A.I.R. 1931 Lab. 430. 

Consolidation. 

See also T. P. ACT, 59 A, 61, AND 67-A. 

■ ■■■— Consolidation— Right of mortgagee — Mortgage 
by Hindu father — Subsequent mortgage by sons — 
Stipulation for simultaneous payment of both in lump 
sum— Effect. See T P ACT, SS. 59 A AND 61. 11 
O.W.N. 1601 = A.I.R. 1936 Oudh 213. 

Construction. 

See also(X) DEED— CONSTRUCTION. 

(2) T. P. ACT, Ss. 58 ib), 67, 67.A, 82 AND 

91 (a). 

Const ruction-- Agreement to re-pay on three 
month's notice^ Right to mortgagee to sell on default^ 


MORTGAGE— Oonstructlos. 

Clause if condition precedent to claim money ^Limita- 
tion, 

A mortgage bond provided that, when the mortgagee 
is in need of the principal amount, if he gives three 
months' notice to the mortgagor the latter agrees to 

pay the aggregate sum of principal, etc and that 

if he failed so to pay, either the mortgagee or his nomi- 
nees will be entitled as under the section of the T. P. 
Act, to sell the property either privately or by public 
auction. 

Jleld^ that the provision with regard to the three 
months’ notice was not a condition precedent to the 
right to claim payment of the money, but referred merely 
to the exercise of the power of sale which the mortgagee 
had, and were in accordance with the terms of S. 69 
(2), T. P. Act, and that consequently the bond was only 
an on demand bond, the limitation for suit on which 
arose on the date of execution. {Beasley, C.J, and But- 
ler, y.) KAMALAMBAL PURUSHOTHAM NAIDU. 
152 I.O. 437 = 7 B.M. 228 = 40 L.W. 669 «A.I.B. 
1934 Mad. 644 = 67 M.L.J. 499. 

—^Construction — Agreement to transfer — Alterna- 
tive promises — Suit to enforce — When premature — 
Consideration for agreement. 

Where the heirs ot mortgagor executed a sale-deed in 
favour of the mortgagee and for the balance executed 
an agreement by which they undertook to tiansfer cer- 
tain reversionary property after the reversion opened 
and in the alternative they promised to transfer certain 
of their properties ; 

Held, that the sale- deed and agreement were part of 
the same transaction, that the agreement was supported 
by consideration and that the mortgagee was not entitl- 
ed to sue on the same before the reversion opened. 
{Sulaiman and Kendall, //.) MaHADEO FRASAO 
Singh v. Mathura Chauphury. I.R, 1931 AH. 
481 = 132 10. 321 = 1931 A.L. J. 295 = A.IB. 1931 
All. 589 (2). 

- ■Construction — Compound interest — Stipulation 

for payment of interest annually — Further provision 
that on default interest shall be added every year to 
principal and interest to be paid thereon — Mortgagee's 
right to compound interest. See INTEREST — COM- 
POUND INTEREST. 62 C.L. J. 7. 

— Construction — Default clause — Term of mort- 

g(Sge, if cut down, 

A mortgage bond provided that the mortgagors 
should pay the amount after one year that they should 
pay half-yearly interest failing which the same was to be 
added to the principal and there was a further clause 
that if there was default, the mortgagor might realise 
the enbre amount. 

Held, that the mortgage term was not cut down and 
that limitation commenced to run after the expiry of 
one year. {Mukerji and Bennet, //.) RaM DayaL 
V, AMINUDDIN. I.R. 1931 All. 631 = 133 I.C.311» 
1931 A.L.J. 29= A.I B. 1933 All. 203. 

— —C onstruction — Interest post diem — Right tr^ 

Deed fixing time for payment. 

The fact that a mortgage deed fixes a period of nine 
years for re payment of the loan does not lead to the in- 
ference that no interest can be charged after the lapse of 
that period when there is no provision in the deed that 
interest would not be so charged. The general princi- 
ple of construction is that money borrowed on interest 
carries interest till date of re-payment in the absence of 
a contract to the contrary. The mortgagee is therefore 
entitled to post diem interest at the stipulated rate up to 
the date of spit, {Nanavutty and Zia ul-Hasan, //.) 
Sada Hand v, daya Shankar Singh. 163 LO. 
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MOBTGAGE— Ooxurtiactlon. 

807 - 7 E.O, 819-11 O.WN. 1601-AXE. 1935 
Oudh 213. 

■ Constructiotf^ Interest — Siipulati on for — Com'" 
Pound or simp/e, 

A deed of simple mortgage provided as follows; 
“Interest on mortgage money at 15 annas per cent, 
shall be paid half-yearly . . If default be made in pay- 
ing the interest of any half-year, then the interest which 
becomes due for the half year shall be added to the 
principal money a'nd on the aggregate sum also interest 
at the above rate shall be paid till satisfaction, . . 

If the mortgage money be not paid at the stipulated 
time, then from the date of the expiry of the stipulated 
period till the date of payment, interest at the rate fixed 
shall be paid.’' 

Held^ that under the deed compound interest must be 
charged until the full amount due under the deed is 
satisfied. {.Lord Russell of Xtllowtt.) JAGMOH-AN 
Das V. JUGAL KISHORE. I.E. 1932 P.C. 188=137 
I.C. 476=36 L.W. 86 = 64 C.L.J. 407-36 C.W.N. 
4- A.I.B. 1932 P.C. 99 (P.C.). 

—Construction — Lease and not mortgage. See 
Lease-construction. aj.E. 1933 Mad. 862. 

Construction — Mortgage by conditional sale by 

Hindu father — Subsequent mortgage by sons — Stipula- 
tion against redemption of properties without payment 
of both amounts in lump sum — If agreement of consoli- 
dation. See T. P. ACT, SS. SQ A AND 6l. 11 O.W. 

N. 1601= AXE. 1936 Oudh 213. 

' Cmsiruction — Natuse of mortgage. 

The test is not how the mortgage is described but 
what it is in fact and in law. The mere fact that the 
word which is translated as “simple” is used does not 
make the mortgage any the less a pure usufructuary 
mortgage if on the proper construction that is so. {.Wort^ 
/.) Kirti Narayan Singh v, Surendra mohan 
Singh. 7 R.P. 269 = 162 1.0. 897= A.I R. 1934 Pat. 
624. 

- Construction — Onerous terms — Sale^ if consUtut 

ed. 

Where a document is on the face of it a mortgage 
deed the mere fact that the conditions of the deed are 
onerous does not alter the real nature of the transaction, 
(/tff LaU /.) Milkhi Ham v. Gujar Mad. 141 1. 

O. 494 (1) = I.R. 1933 Lah. 130=33 P.LE. 974 = 
A.I.E. 1933 Lah. 104. 

" ■ Cond ruction — Simple or usufructuary. 

A mortgage document recited that in lieu of the in- 
terest the mortgagees were put in possession of certain 
sir land. The document was executed on the stamp 
which w-ould be necessary for an usufructuary mortgage. 

Htldi that the transaction was one of usufructuary 
and not simple mortgage and that the fact that the docu- 
ment was described by the mortgagor in his attestation 
as a dastawaz arkt would not alter its character. 
(jOppenheim., J.M.) DUKHI v BhaGWAN TeWARI. 
12 L.E. 864 (Bev j = 16 E.D. 16. 

■ ■ -Construction — Term of mortgage — Undertaking 
by mortgagor to pay amount within five years — If one 
for five years certain— Redemption before term — Right 
of. See Mortgage— REDEMPTION. 13 My8.L.J. 
404=40 Mys.H.C.E. 435. 

— Construction — Undertaking by vendee to pay off 
half of mofi gage debt — Sale tn execution of mortgage 
— Payment by vendee of entire amount-^Rt ghts of 
vendee. 

The vendee of a half share of certain mortgaged pro- 
i)erties had agreed to pay off half the amount due under 
•the mortgage, then calculated at Ra. 22,000. The 
mortgagee brought the properties to sale and the vendee 


MOETGAGS-Oo abarer. 

paid off the entire amount due under that decree. Ks« 
47,278 including a sum of Rs. 1,300 paid as compensa- 
tion to the auction purchaser. In a suit by a prior 
mortgagee in which the vendee was impleaded as a sub- 
sequent mortgagee. 

Held, (i; that the vendee was entitled to obtain cre- 
dit for one-half of the amount which he paid on behalf 
of the mortgagor but not for the other half which he 
was bound by the terms of his purchase to pay; (2) that 
he was not entitled to obtain credit for Rs. 1,300 paid at 
compensation, since he could have paid up the amount 
prior to the execution sale; and (3) that his liability under 
his purchase was not confined to one half of Rs. 22,000 
but he was bound to pay one*half of the debt due under 
the earlier mortgage, whatever it may be at the time of 
payment. {Lord Russell of K'illou'en.') JAGMOHAN 
Das z/. Jugal Kishore. I.E. 1932 P.C. 188 = 187 
I.C. 476=36 L.W. 86 = 64 C.L.J. 407 = 36 C.W.N. 4 
= A.I.E. 1932 P.C. 99 (P.C.). 

Construction— ‘Usufructuary mortgage — Non^ 

delivery of possession — Stipulation for interest — Charge 
on property, 

A usufructuary mortgage deed provided that “till 
redemption is made from the prior mortgagee until the 
present mortgagee gets possession the mortgagors should 
pay interest from their pockets.” 

Held, that during the time the property was not 
redeemed from the hands of the prior mortgagee and 
possession consequently not delivered to the present 
mortgagee the liability for interest was personal and was 
not a charge on the mortgaged property. The charge 
became operative from the date when the mortgagors 
redeemed the mortgaged property from the hands of the 
prior mortgagee but they did not deliver possession of 
the same to the present mortgagee. (.^Hasan, C.J. and 
Kisch, /.) HaSHMAT ALl V. GOBARDHAN DASS. 
I.R. 1932 Oudh 124 = 136 1 0. 332 = 8 O.W.N. 1368. 

Construction — Usufructuary mortgage — Subse- 
quent permanent lease to mortgagee — If part of same 
transaction — Clog on the equity of redemption. See T. 

P. ACT, s. 60, Proviso. 16 Pat.L.T. 119=A.IR. 
1936 Pat. 353. 

Coutiibutlon. 

See also T. P. ACT, SS. 82 AND 95. 

Contribution— ' Individual rights of defendants 

not pleaded — Right of plaintiff to joint decree. 

Where in a suit for contribution on account of the 
excess share of the mortgage discharged by them the 
plaintiffs did not ask for a definement of the respective 
liabilities of the several defendants. 

Held, that the plaintiffs were not entitled to a decree 
for a consolidated amount against the defendants 
jointly. {^Sen and Niamatullah, JJf) MURLI PRASAD 
AWASTHI V. SHEO DAT PRASAD. 1931 A.l J. 349 = 
A.IE. 1931 All. 625. 

— — ' ' Contribution — Subsequent mortgagee of portion 
purchasing part — Liability to contribute to prior mort- 
gage debt. 

A subsequent mortgagee of a share in property which 
is already subject to a prior mortgage, who purchases 
that share in execution of the decree on his mortgage is 
liable to share in the prior mortgage debt, before he can 
get his share partitioned and delivered, {.Middleton, J. 
C. and Almond, A.JC.) SaDHU SINGH v. MT. 
Khair NiSSA. 169 I.O. 463= A.I.E. 1986 Pesh. 161. 

4 ^ s ' 8 Co-sbarer. 

See also T. P. ACT. SS. 68 (0, 70 (Jb) AND ,101 AND 
Co MORTGAGORS, supra. 
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MORTGAGE— Covenant. 

Covenant. 


See T. P. act, Ss. 58 (</), 65 A, 77 AND 100 and 
Personal covenant, infra. 

■ 'Covenant for insurance ivith mortgagee — Consent 

of mortgagee to change insuring company — Suit on 
mortgage — Appointment of receivers — Binding nature 
of covenant for insurance. 

Certain properties were mortgaged by G in 1025 with 
the respondent, an insurance company. It was provid- 
ed by Cl. 3 that the mortgagor would keep the pro- 
perties insured with the mortgagee and if he neglected 
to do so, it was lawful for but not obligatory on the 
mortgagee to insure and keep insured the pioperty in 
any manner he may from time to time determine. In 
January, 1928, the respondent permitted G to have the 
properties insured with another company instead of 
themselves. In June, 1928, a suit for foreclosure was 
brought by a subsequent mortgagee of the same pro- 
perties and receivers were appointed to manage the pro- 
perty. The question was if Cl. 3 of the deed in favour 
of the respondent company was still binding or had been 
waived by them. 

Held^ that the permission given by the respondent 
company to vary the insurer applied only to the years for 
which it was given, that in spite of the order appointing 
receivers the parties were still governed by their con 
tract, that under Cl. (3) the respondent company had the 
first voice in the selection of the insurers and that the 
receivers were bound to insure with the respondent 
company. i^Rankin^ C.J. and Pearson^ /.) J. C. 
GaLSTAUN V. PRUDENTIAL ASSURANCE CO. I.R. 
1932 Cal. 343-137 I.C. 623»64 O.L.J. 666-A.I.R. 
1932 Cal. 366. 

Debt. 

See also T. P. ACT, SS. 54 AND 59. 

Decree. 

See also C. P. CODE, O. 34 AND MORTGAGE SUIT, 
infra. 


Default clause. 

See T. P. ACT SS. 60 AND 67 AND CONSTRUCTION, 
supra, ANDINSTALMENT BOND AND INTEREST, infra. 

— "Default clause —Deed fixing period for payment 

— Default clause making whole amount payable on 
failure to pay interest annually —Default — Suit by 
mortgagee — Limitation — Starting point — Right of 
mortgagor to lely on default clause See LIMITATION 
act, Art. 132. A.IE. 1935 Mad. 884, 

- Default clause — Enforcement — Option of mort- 
gagee. 

Where a mortgage deed provides a period for the pay- 
ment of money but the mortgagee is given an option to 
sue for the money in case of default tc? pay interest, such 
option is meant for the benefit of the mortgagee exclu- 
sively and if he does not choose to exereise it, time does 
not run against him. He can either sue on such default 
or Wait for the expiry of the period fixed in mortgage* 
Previous notice or some act showing the exercise of his 
option is not necessary before filing suit on such default. 
In such cases the option is deemed to have been exer- 
cised when the suit is instituted. {Sulatman, C J. and 
T/tom,/.) ABDUL Rahman v- Sheo D.ayal. 66 
All. 496-161 I.C. 900 - 7 R.A. 233 = 1934 A.L.J. 
371-A .I R. 1934 All. 162. 

“■“^“""-’Default clause — Privilege of mortgagee— First 
suit for interest-— Second suit for principal, if barred. 

^'^de, AND Limitation act 

(1908), art. 132. 


•Default clauseSmt for two instalments Sub- 
sequent suit for entire balance due---Matntainability^ 
Cr, P, Code, O. 2, R, 2 — Option of mortgagee. 


MORTGAGE-Equitable. 

The amount secured by the mortgage, Rs. 1,000 was 
repayable in ten annual instalments of Rs. 100 each, to- 
gether with interest. A clause in the deed provided 
that if two successive instalments remained unpaid, the 
mortgagor should, “without having regard to the future 
instalments, pay all the amount of principal and interest 
due in one instalment.” Two instalments fell into 
arrears and the mortgagee obtained a decree for their 
recovery. He subsequently brought a second suit to 
recover the whole balance due from the mortgagor. 

Held, that the second suit was not barred under O, 2, 
R. 2, C. P. Code. In such a case, the mortgagee 
has two alternative courses open to him; either to en- 
force the penalty or to stand on the original deed. If 
he elects to adopt the latter course, it cannot lie in the 
mouth of mortgager to meet his suit on the mortgage 
with the objection that he is barred because he did not 
adopt the former 39 M 981 and A.I.R. l93l Pat. 285, 
Appr.; 1929 M W.N. 204, Not Foil., Ref.; 56 M.L.J. 
580, Ref. {Waller and Krishnan Pandalai, //.) 
Narayya V. Sarvayya. 36 L.W. 424 = 138 I.O. 340 
= I.R. 1932 Mad. 670 -1931 M W.N. 1246 = A.I.R. 
1932 Mad. 245. 

Deposit. 

See (1) C. P. CODE, O. 34, R. 7 (2). 

(2) T. P. act, Ss. 83 AND 84. 

Discharge. 

See T. P. ACT, SS. 92 AND lOl. 

English. 

See also T. P. ACT, S. 58 (<f). 

English mot t gas's — Suit for sale — Maintainabi- 
lity— Mortgagee in posse^non— Effect of. 

Per Dhavle, J . — There is no provisions in the T. P, 
Act, which precludes a sale at the instance of an English 
mortgagee merely because he may be in possession of a 
part or even the whole of the mortgaged property, whe- 
ther w’ith or without freedom from liability to account as 
mortgagee in posses.sion. {Wort and Dhavle, //.) 
Raja Janki Nath roy v. Syed Asad Reza. 14 
Pat. 660 = 158 I.O. 738=8 R.P. 211 = 16 PatL.T. 
767. 

Equitable. 

See also T, P. ACT, Ss. 58 AND 59. 

Equitable mortgage 

See also (1) UNDER REGISTRATION ACT,'S. 17 (Ij 

(^). 

(2) T P, ACT, S. 59. 

Mortgage— Equitable mortgage— Creation of — 

Deposit of certified copy of jam abandi entry. 

In no circumstances can the deposit of a mere certifi- 
ed copy of a jamabandi entry constitute an equitable 
mortgage. To prevent fraud, it is necessary to distin- 
guish between documents creating title and documents 
evidencing title, and it is desirable to restrict as far as 
pos^ible to the former category the deeds, the deposit of 
which can validly create an equitable mortgage, {Jai 
Lai and Sale, //.) JOWALA DAS GobiND RaM v. 
ThaKar Das. 158 I.O. 662 = 8 R.L. 276. 

Equitable mortgage — Deposit of copy of fama- 

bandi. 

The nature of a jamabandi after all is nothing more 
than a Government record prepared for the purposes of 
collection of revenue. Such a record is no doubt 
statute declared to be presumptive evidence of title but 
it cannot be said to be a document of title in any way 
whatsoever. Hence the deposit of a copy of the jama- 
bandi is not sufficient to constitute an equitable mort- 
gage. {Dalip Singh and Bkide, //.) PUNJAB A SiND 

Bank, Ltd. v. Ganesh Das nathu Ram. 16 Lab. 
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IMtOBTaAGS— Bquitalile. 

1113-38 146»161 1.O. 429 = 8 R.L, 745=A. 

lJ&.1935Iiah. 721. 

"■■■■ '• E quitable mortgage — Deposit of copy of title deed. 

No equitable mortgage can be created by the deposit 
of the copy of the title-deed when there is no proof what- 
soever that the original was lost or was not available for 
the purpose of the deposit. (^Daltp Singh and Bhtde^ 
//.) PUNJAB & Sind Bank, Ltd. v. Ganesh Das 
Nathu Ram. 16 LaU. 1113 = 38 P.L.B 146 = 161 1. 
O. 429«8 BX. 745 -AXB. 1935 Lah. 721. 

-Equitable mortgage— Income of mortgaged pro- 
perties with receiver — Supervening insolvency of mort- 
gagor — Effect. See T. P. ACT, S, 58 (/■). 54 Mad. 
566=61 MX. J. 111. 

Equitable mortgage — Punjab — Creation ofy by 

deposit of copy of original deed. 

An equitable mortgage can be created in the Punjab 
merely by a deposit of title-deeds. But the doctrine of 
equitable mortgage requires the mortgagor to deprive 
himself of the possession of the documents which create 
his title so as to render him unable to deal with the 
property upon the assertion that the tide is still with 
him. An equitable mortgage cannot be validly created 
by deposit of a copy of the original deed which is in 
existence and the production of which is within the 
power of the mortgagor. {C old sir earn ^ J.) Hem RaJ 
V. Simla Banking and Industrial Co., Ltd. 169 
1.0. 1086= A.I.R. 1935 Lah. 10. 

'Equitable mortgage — Eight of mortgagee in pro- 
perty covered by title deeds. 

In the case of an equitable mortgage the mortgagee 
cannot claim any title higher than what the mortgagor 
has in the difterent items of property covered by the 
title-deeds deposited with the mortgagee. (Guha and 
Bartley^ JJ.) RaKHal DaS Chattopadhaya v. 
INDUBALA BaSU. 161 I.O. 612 = 8 B.O. 529 = 61 0. 
XJ. 473=A.I.R. 1936 Oal. 126. 

Equitable mortgage — Title deeds— Certificate of | 

treasury officer for deposits made in hank for price of 
site and copies of jantabandi and mutation entries. 

A certificate from treasury officer to the effect that 
certain deposits were made in the Imperial Bank as 
purchase price of a particular site is not a document of 
title. Neither are the copies of jamabandi and mutation ! 
entries such documents {Jai Lai and Sale J Jf) 
PUNJAB & Sind Bank, ltd. v Gurdit Singh. 
161 I.O. 209=8 B.L, 691 = 38 P.L.B. 354 = A.I,B. 
1935 Lah. 957. 

Equity of Bedemption. 

See also (1) C.P. CODE O, 34, R. 14. 

(2) T. P. ACT, Ss, 60 AND 66. 

MOBTGAGE — Equity of redemption — Assignee of — 
Liability on personal covenant in usufructuary mort- 
gage. 

In the absence of any express covenant, the assignee 
of the equity of redemption does not ordinarily become 
liable under the pe rsonal convenant in the mortgage but | 
he is by implication bound to indemnify the mortgagor 
against the mortgage debt. Waring v. Ward^ 7 Ves. 
Jun. 332 and (I9l2) 1 Ch 231, Foil. (^Ross^and Chat- \ 
Urji, JJ.) JANKI SaRAN SiNGH v, SyeD MahOMED 
ISMAIL. LB. 1932 Pat 241=139 1,0. 625=13 Pat. 
L,T. 373=A.I.B. 1932 Pat. 273. 

—Equity of redemption — Clog on — Covenant that 
renty to be paid by mortgagor — provision that, if, <nt 
default, mortgagee pays, mortgagee to become owner — 
Validity. 

Where a mortgage deed provided that the mortgagor 
would pay the rent of the fields mortgaged to the 
Zemindar, and that if he failed to so pay it and the 


MOBTGAGE— Foreclosure. 

mortgagee paid it, the equity of redemption would be 
lost and the mortgagee would become the owner of the 
property. 

field, that the clause was a clog on the equity of re- 
demption, but that the mortgagee would be entitled to 
get the amounts paid by him to Zamindar as rent, 
from the mortgagor. (^Baipai , J.) HaRDWAR BHAGaT 
I z'. SiTA RAM Rai. 1601.0.879 = 1934 A.L.J. 637= 

7 B.A. 41=4 A.W.R. 299=A.I.R. 1934 All. 888. 
—Equity of Redemption — Clog on permanent lease 
entered into at the time of the mortgage. See MORT- 
GAGE-LEASE. A I.B. 1931 Bom. 399. 

——Equity of redemption —Clog on — Permanent lease 
by mortgagor to mortgagee — Validity. See T. P. ACT, 
S. 60, Proviso. 16 Pat L.T. 119= A.I.E. 1936 Pat. 
363. 

-Equity of redemption — Clog on — Stipulation for 

payment of giltandazt expenses at time of redemption — 
If amounts to. See T. P. Act, Ss. 60 AND 72. 16 
Pat.L.T. 91 = A.I.E. 1935 Pat 167. 

Estoppel. 

■ '•Estoppel — Mortgagee's title — Mortgagor and 

representatives — If Estopped — Wakf property — If an 
j exception — Representative possessing independent right 
j — Right to set up suck right. 

A mortgagor as w'ell as his personal representative is 
estopped from denying the mortgagor’s title or his right 
to mortgage the property in a suit for sale or for foreclo- 
sure. There is no exception to this rule in the case of a 
religious endowment; when the mortgagor of the pro- 
perty alleged to be %oakf has purported to act in his 
individual capacity and has expressly covenanted that 
he has a right to alienate the property mortgaged; no 
such denial of the mortgagor’s right to mortgage can be 
allowed. The mortgagor’s representative issued only in 
his capacity as representing the mortgagor and even if 
he has any right or title independent of that capacity, 
the representative is equally estopped. {Pankridge, /.) 
Champabati Dassee V Mahomed Yakub Khan, 
39 C.W N. 1100 = 63 Cal. 68. 

—Mortgage— Estoppel —Title of mortgagor — Mort- 
gagee has no right to deny. See EVIDENCE ACT, S. 
116, MORTGAGE. A.I.R. 1933 Mad. 636. 

Extinction of. 

See also T. P. ACT, S. 101. 

-Extinction — Execution of decree — Omtsston to 

mention prior encumbrance — Effect, 

It cannot be said that if a subsequent mortgagee does 
not have his prior mortgage specifically mentioned in the 
sale proclamation drawrn up in execution of a decree for 
enforcement of a subsequent mortgage, the prior mort- 
gage is extinguished or that the mortgagee’s remedy is 
barred. (^Pullan and Niamatullah jjf) DWaRKa 
PRASAD V. Ulfat Rai. 63 All. 631=I.B. 1931 All. 
647 = 132 1.0. 803 = 1931 A.L.J. 398 = A.1.B. 1931 
i All. 649(1). 

roreclosare. 

See also T. P. ACT, SS. 67, and lOl— SUB-MORT- 
GAGE, infra. 

—— ■Foreclosure See also C. P. CODE, 634. 
—Foreclosure — Mortgagee in possession by and 
one in possession under sale in execution — Difference — 
If any, in principle, as to rights as against puisne mort- 
gagee. .y^^T. P. act, S 101. 166 1.0.498=1936 
O.W.N.684=A.IR 1935 Oudh 411. 
—^Foreclosure-^ Mortgage suit — Puisne mortgagee 
— Right lost but impleaded tn prior mortgagees suit — 
Application for foreclosure — Maintainability. 

A puisne mortgagee whose rights to enforce his mort- 
gage is gone is not entitled to claim in a suit by the prior 
mortgagee to which he is impleaded as a party to fore- 
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MOBTQAGE—Foreclosure. 

x:Iose the mortgagor. iBeautnont% C, J. and Blackwell ^ | 
y.) OFFICIAL Assignee of Bombay v. Chimniram 
Motilal. 67 Bom. 346 » IB. 1933 Bom. 223 142 
1.0. 370=>34Bom.L.B. 1615^ AXE. 1983 Bom. 51. 
'—Foreclosure — Order absolute — Effect, 

In a properly constituted suit for foreclosure it is 
competent for the Court to order a foreclosure absolute. 
The effect of such an order is to vest the ownership of 
and the beneficial title to, the land in respect of which 
it is obtained, in the person who previously was a mere 
incumbrancer. Casborne v. Scarfe^ 1 Atk. 603, Ref. 
iFupchand, A.J.C.) KaLUMAL TOLARAM V, AHMED 
NUR Mahomed. 25 S.L.B. 405»=I.B. 1931 Sind 
117=134 1.0. 373=A.I.E. 1931 Sind 107. 

FvrHlosufe — Priority — Fival purchasers under 

separate mortgage decrees^ 

Where during the pendency of a suit by a prior 
mortgagee for foreclosure, the subsequent mortgagee, 
who was not a party to the prior mortgagee's suit, 
obtains a foreclosure decree against the mortgagor, the 
prior mortgagee does not obtain any title to the mort- 
gaged property by his foreclosure decree. {^Pollock,, 
AJ.C.) GaNPATRAO VlTHABAI. 30 N.L.B. 214 
==6 R.N. 165=148 I.O. 62= A.I R. 1934 Nag. 36. 

Foreclosure — Peg. XV J 1 of 1906 — Period of 

grace^Tttle of vendee when complete. 

A notice of foreclosure was served by the mortgagees 
on the mortgagors in accordance with Reg. XVII of 
1806, An order to foreclosure was passed but a year’s 
grace was allowed. 

field, that on the expiry of the year the title of the 
vendee became complete. {Pul 2 an and NiamaluHah, 
//.) Basdeo RaI V. JAI Mangal Rai. 136 I.O. 
69*I.B. 1932 All. 117 = 1931 A.L.J. 914=A.LB. 
1982 All. 53. 

■ Foreclosure — Settlement of dispute by arbitrator 

— Absolute foreclosure — Poiver of arbitrator. 

It is competent to an arbitrator duly appointed by the 
parties for settlement of disputes regarding foreclosure 
of mortgage to pass an award foreclosing absolutely the 
rights of the mortgagor and his award would have the 
same effect as a decree of the Court. {Pupchand, A,/. 
C.) KaLUMAL TOLARAMz;. AHMED NUR MAHOMED. 
26 S.L.R, 406 = I.R. 1931 Sind 117= 134 I.O. 373=. 
A.I.R. 1931 Sind 107. 

Hindu Joint Family. 

See (1) Hindu law— Joint Family and Widow 

—ALIENATION. 

(2; T. P. ACT, Ss. 59 A. and 61. 

Improvementfi. 

See ai^o T. P. ACT, S. 63 A. 

Improvements — Parties — Second mortgagee not 

impleaded in suit on first mortgage — Court'Sale — Sub- 
sequent suit by second mortgagee — Temporary struc- 
tures erected by purchaser— Whether liable to be sold. 

Held, by the majority of the Full Bench (^Sen, J., 
dissentinsf), that an auction-purchaser at a sale held in 
execution of a decree passed on foot of a prior mortgage 
to which the second mortgagee was no party, is not 
entitled to remove the materials of the building erected 
by him on a site included in the mortgaged property 
purchased by him and the building is liable to be sold as 
an accession to the mortgaged property for satisfaction 
of the second mortgage. {Sulaiman, Xing and Sen, 
Jf.) Nannu Mal V. Ram Grander. 63 All. 334 
*=I.R. 1931 All. 497=132 I.O. 401 « 1931 A.L.J. 273 
-= A.I.R. 1931 All. 277 (F.B.). 

indivisibility. 

See (1) Transfer of property Act, Ss, 60 and 
67 id). 

<2) Motgage suit— Splitting up. 


MOETOAGE-Interet. 

Inlunctions 

■ — Injunction — Execution sale— Person claiming 
title to property — Right to apply for temporary injunc- 
tion. See C. P. CODE. O. 39, R. 1, MORTGAGE SUIT. 
86 O.W.N. 910. 

Instalment bond. 

’—^Instalment bond — Default — Pight to call 
entire amount, express or implied^ 

In an instalment mortgage bond the condition that a 
moitgagee will be entitled to call in entire money if the 
debtor makes default in payment of any of the instal- 
ments fixed can be expressed in variety of ways, either 
by express words or by implication. {Macpkerson and 
Fazl AH, //.) Mukhdeo Singh v. Harakh Nara- 
YAN Singh. 11 Pat. 112=1 E. 1931 Pat. 466 = 134ri 
I.O. 609-12 Fat.L.T. 766=A.I.B. 1931 Pat. 286. 

Interest. 

See also (1) C. P. CODE, O. 34, RR. 2, 4 AND 11. 

(2) Contract Act, S. 74— Compound 

INTEREST AND ENHANCED RATE OF 
INTEREST. 

(3) Interest— mortgage. 

(4) MORTGAGE CONSTRUCTION. 

(5) T. P. ACT, SS. 76 {g\ 91 (cz) AND 94. 

- — Interest— Char ge for — Right of mortgagee. 

Where a mortgagor executes a lease'deed to the 
mortgagee in respect of the mortgaged property and 
agrees to pay rent which is to be credited towards the 
interest under the mortgage, and the mortgagor pays 
neither rent nor interest, the mortgagee is entitled to 
treat the interest due under the mortgage as a charge on 
the property in the absence of a contract to the contrary 
and a recital in the mortgage deed that in default of’ 
payment of interest, it may be recovered from the person 
and property of mortgagor does not by itself necessarily 
mean that interest ceases to be a charge on the property* 
{Bhide, /.) ALIA z/. RAM CHAND. IB. 1933 Lalu 
196 = 142 I.O. 309 = 34 P.LB. 345=A.I.B 1933 Lab. 
289. 

Interest — Charge for — Pight of mortgagee — • 

Separate date mentioned for payment of interest. 

As a general rule the mortgagee, in the absence of 
any contract to the contrary, is entitled to treat the 
interest due under the mortgage as a charge on the 
estate, and it is for those who allege the contrary to 
displace that general rule. The mere fact that separate 
date is mentioned for the payment of the interest is not 
sufficient for this purpose. {Jai Lai and Skemp, //.) 
FazalKhaNz/. Ram Das. 157 I.O. 766 = A.I.B. 
1936 Lab. 142. 

Interest — Charge on property. 

Even if the mortgage deed is silent, a mortgagee is 
entitled to treat interest due thereunder as a charge 
upon the mortgaged property provided there is no con- 
tract to the contrary. 5 Lah, 422 (P. C.), App.. 
{Shadi Lai, C. J. and Tapp, /.) PIRAN DiTTA v, 
IQBAL Singh. 135 1.0.497= LB. 1932 Lab. 97= 
32 P.L B. 736. 

'•Interest — Construction of deed. 

Where a mortgage provided that (a) the mortgagee- 
will remain in possession of the land ; (^) the mort- 
gage will continue for a term of five years ; (c) out of 
Rs. 600, Rs. 300 only will carry interest at the rate of’ 
nine per cent, per annum ; (</) the interest will be paid 
annually, failing which compound interest will be charg- 
ed; {e) the mortgagor will not be competent to effect an' 
alienation or redemption within the term fixed; {/) oj> 
the expiry of the term the entire mortgage- monQr with* 
interest will be paid ; and (g) the mortgagee will be 
entitled to recover his dues from the property at any 
time he liked. 
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that the mortgagees. weie entitled to receive 
compound interest at the rate of nine per^ cent, per 
annum as stipulated for five years and siinpie interest at 
the same rate for a period of six years prior to the in* 
stitution of the suit as damages. awl Din 

Mohammad, J I.) BAHADUR ShaH v. MULK RaJ. 
A.I.B. 1934 Lah. 898. 

^Jntercst— Contract rate — Undue influence* 

In a suit on the basis of a mortgage full interest 
should be given to the mortgagee at the contract rate 
unless the mortgagor is in a position to make out a 
case of undue influence as defined in S. 16 of the 
Contract Act. {Tek Chand and Agha Haidar, 
SURGiANz;. Chhajju Khan. I.R. 1931 Lah. 937 
(23 = 134 1.0. 489 (2) = 32 P.L.E. 378. 

■ Interest— *Defaul t clause — Tender of mortgage 

money — Right to future interest, 

N mortgaged without possession seven shops to S, It 
was stipulated that the mortgagor should pay Rs. 600 
per annum as interest in half-yearly instalments. In 
case of non-payment of interest on the due dates com- 
pound interest at the rate of 8 annas per cent, per 
mensem ^as chargeable. If the mortgagor made default 
in the payment of interest for four consecutive instal- 
ments the mortgagee was to be entitled either to realize 
the mortgage debt together with interest or to take 
possession of the mortgaged property. JV paid interest 
regularly. After his death his sons paid one instalment 
and warned S that no further interest would be paid and 
that he must pursue his remedy against the mortgaged 
property at once. 

Held, that the mortgagor could escape liability for 
payment of interest only by tendering the amount due 
on the mortgage deed. On his failure to do so it was 
open to the mortgagee to delay the institution of his 
suit till default had been made in the payment of four 
instalments. By giving a warning that they would not be 
liable for interest in future N’s sons could not stop the 
accrual of interest to S, No unilateral act of N's sons 
could operate to alter the terms of the registered mort- 
gage deed and .S' was entitled to stipulated interest. 

Held, further, that so long as the mortgagor remained 
in possession they must be taken to be enjoying the rent 
and profits of the mortgaged property; .S’ could not 
therefore be deprived of interest so long as the mortgage 
debt remained unpaid. {Shadi Lai, C. J, and Abdul 
Rashid, /.) SaHIBA RaM v, MaHOMED ABDULLA 
Khan. 6 R.L. 612 = 148 I.C. 936 = A.I.R. 1934 Lah. 
99. 

Interest — If accessory to principal — Suit for 

principal barred — Suit for interest^ if also barred. 

Where the mortgagee is only given two options by the 
deed, namely, that he could sue for interest at the end of 
a year or sue for possession of the land to be held by 
him as usufructuary mortgagee for the amount of 
principal and interest due at the time of his suit and if 
his remedy to obtain a personal decree for the principal 
has gone and so has his remedy to sue for possession of 
the land and to obtain a charge upon it to the extent of 
what was due, the usual principle must be applied, 
namely, that interest is an accessory to the principal and 
a subsequent suit for interest must be barred if the suit 
for principal is barred as well as the suit for possession 
of the land and to have the interest made a charge upon 
the land. (^Addison and Din Mahomed, JJf) ATTAR 
Singh z/. Dalip Singh. 1581.0.844 = 8 R.L. 310 
-<-A.l.R. 1935 Lah. 616. 

— — ' Interest — Mortgagee entitled till date of pay* 
nunt, not only till date of suit. 

In a mortgage suit the plaintiff will be entitled to 
interest op to the date of payment and not merely till 
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MORTG>AaE —Interest. 

the date of suit. (C. C. Ghose and Pearson, J /.)' 
JNANCHANDRA DUTTA v, MaHIM CHANDRA DaS. 
136 1.0. 800 = IR. 1932 Oal. 160 = 86 a.W.N. 664 
= A.I.R. 1932 Oal. 83(1). 

— 'Interest — One of several items o^ mortgaged pro^ 
perty given up — Effect — Claim, if relinquished in part. 

The mortgagor mortgaged two items to the plaintiffs 
and subsequently sold one of them to another person. 
The plaintiff sued to recover the debt but in the course- 
of the suit his counsel admitted that the item not trans- 
ferred did not belong to the mortgagor. 

Held^ that the mortgagee could not be said to have 
released any part of his claim and that he was entitled 
to recover the entire debt from the other item which 
had been transferred to the third person. 

Semble. — The transferee is not under those circum- 
stances precluded from recovering contribution from the 
holder of the other item mortgaged. (^Boys and Smith, 
JJ,) Bal Kishan r/. Bun DA. I.R. 1932 All. 216- 
= 136 1.0. 667= 1931 A.L. J. 1073 = A.I.R. 1982 AIL 
246. 

Interest — Post diem. See also C. P. CODE, O. 34, 

R. 11. 

-Interest— diem interest — Not included in 

the charge. 143 I.C. 760 = 24 Co . L.R. 314 (F.B.). 

— ■ - Interest — Provision for payment of interest 

annually — Suit for interest — Cause of action — Limita- 
tion — Starting point. 

When the language of a mortgage-deed shows that 
interest is payable till the principal amount is paid, 
there is ordinarily but one cause of action for both 
principal and interest, as from the date when the prin- 
cipal becomes payable. Even if theie be a further 
provision in the deed fixing a date for the payment of* 
interest annually, the Court may consider the circum- 
stances and hold that it was intended for the puipose of 
enabling the mortgagee to claim interest on interest on 
default of payment of intyest on the due dates, and not 
to give the mortgagee an independent cause of action In 
respect of interest at the end of each year so that limita- 
tion may }je computed from those dates. (K arada- 
chariar and Burn, //.) SURAMMA ». VeNKAYYA. 
68 Mad. 266 = 40 L.W. 641 = 1934 M.W.N. 971 = 
162 I.C. 617 = 7 R.M. 266 = A.I.R. 1934 Mad. 696= 
67 M.L. J. 653. 

Interest— Rate of — Fairness of. See INTEREST 

— Mortgage. A.I.R. 1933 All. 913. 

— Interest — Rate of — Fairness, 

In a mortgage transaction, a rate of interest of 2S 
per cent, per annum compound is prima facie excessive 
in any district and a rate of 12 per cent, per annum 
simple would be a fair and proper rate. (^Kisch and 
Bafpai,JJ.) RUKMlNA i*. MOHIB Ali KHAN. 163 
I.C. 696 = 7 R. A. 666 = 4 A. W.R. 103=A.I.R. 1934 
All. 938. 

—^Interest — Right to compound — Usufructuary 
mortgage — Income insufficient to cover interest — Mort- 
gage omitting to inform mortgagor — Effect of. 

Where a usufructuary mortgagee fails to inform the 
mortgagor annually that the income received is not 
suflicient to cover interest, he is not entitled to compound 
interest, specially when he has not maintained regular 
accounts. {Tek Chand and Currie, /J.) CHANDRA 
Z/. DWARKA Das. 1611.0.984 = 8 R.L. 835=37 P. 
L.R. 567=A.I.R. 1936 Lab. 42. 

Interest — Rule of damdupat. 

S. 34 of the C. P. Code gives the Court no discretion 
to award interest in excess of damdupat for the period 
after the date on which the suit was filed, in the case oP 
a decree based on a mortgage to the provisions of which- 
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the rule of damdupat applies. i^Macnair^ A* J. C.) 
Ramkuar V, RAM Rao. I.E. 1931 Nag. 63-130 I. 
0. 169- A.LE. 1931 Nag. 88. 

j — Interest, subsequent to decree—Decree providing i 

for interest for three months and for sale in default of 
.payment— Appeal by mortgagee pending for two years 
— Right to some interest. Sef C. P. CODE 0.34, 
I<. U. 59 Oal. 722 - A.I.R. 1932 Oal. 689. 

/ — r/.f // frurt uary m ortga ae— Dispossession 
of mortgagee — Acquiescence — Claim for interest — 
Sustamahtitty. 

Where a ussufructuary mortgagee of certain properties 
was dispossessed from some of the items but he did not 
take steps to olitain additional security for the debt. 

Held^ that the mortgagee was not entitled to claim 
interest on the mortgage money on account of such dis- 
possession. 29 I.A, 148, relied on. {Guha and Bartley^ 
JJf) Prasanna Kumar Haldar Girish Chan- 
dra Ghosh. 149 1.0. 687 - 6 RO. 613 =37 C.W. 
N. 1162-68 O.L.J. 80-AIR. 1934 Cal. 149. 

Interest — Usufructuaty mortgage — Mortgagee 

negligently failing to secure pvssession of property — 
Right to interest by way of itamage^. 

Where, under the terms of the mortgage-bond, the 
mortgagor does not make himself or the mortgaged 
property liable for interest and only the profits of the 
mortgaged property are agreed to be taken and enjoyed 
by the mortgagee in lieu of interest and the mortgagee 
on account of his own negligence fails to secure posses- 
sion of the mortgaged property and recover interest from 
its usufruct as per terms of the mortgage bond, he Is not 
entitled to any interest by way of damages. {Subhedar^ 
A.JC.) JAIRAM PUNJAJI V, JanGU. 169 I.O. 868 = 
A.I.R. 1936 Nag. 249. 

Invalid mortgage. 

—— 'Invalid mortgage — Decree on personal covenant, 

A personal covenant to pay may be proved by amort- 
gage invalid for defect of attestation or registration and 
the Court may in a suit on the mortgage, give a decree 
on the personal covenant which it contains. {^Curgenven 
and Bkashyam Ayyangar, //.) JaGANNADHAM PiLLAI 

V. The Official Assignee, Madras. I.R. 1931 
Mad. 334- 129 lO. 814=32 L.W. 666-A.I.R, 1931 
Mad. 124 = 60 M.L.J. 309. 

’ ^ Invalid mortgage — Execution of mortgage by 

guardian held inmlid^Enforceability of transaction 
under personal covenant. 

Where the guardian of a minor executed a mortgage 
which was found to be invalid and unenforceable as 
such for want of proper attestation, the personal cove- 
nant contained in the deed can be enforced against the 
estate of the minor if the liability was one binding on 
the nunor under the Hindu Law. 42 Mad. 185 ; 36 M, 
LJ. 29 (F.B ), Foil. {Beasley ^ C, J. and Curgenven, 
/) Venkata Jagannadha Rao v, Venkata 
KUxMara Mahipathi Surva Rao Bahadur. 54 
Mad. 163-33 L.W 95-135 I.O. 17 -I.R. 1932 
Mad. 49- A.I R. 1931 Mad. 140-60 M L.J. 66 

[Appr. 35 L.W. 397 (398). D. 56 M. 879 (883).] 

• Invalid mortgage — Mortgage suit — Pica of in' 

validity of mortgage as being of wakf property ^If 
open. 

A defendant in a mortgage suit cannot be permitted 
to question the validity of the mortgage on the ground 
of the property being wakf property and that he has a 
title independent of or paramount or adverse to the 
mortgage. {Panckridge, J.) CHAMPABATI DaSSEE 

Mahomed Yakub khan. 63 Oal. 68-39 O.W. 
N. 1100. 


MORTGAGE— Keeping alive. 

“ I nvalid mortgage — Right to recover money 

under. 

Where in a case of mortgage of occupancy rights the 
risk of the mortgage being liable to be set aside by the 
landlord is known both to the mortgagee and the mort- 
gagor, the mortgagee cannot claim a refund of the 
money on the avoidance of the mortgage by the landlord 
unless a covenant to that effect has been inserted in the 
mortgage deed. 61 1.C. 604, Foil. 

Per Obiter, — It appears that S. 65 of the Contract 
Act entitles the mortgagee to relief in such cases. {Jai 
C^l, /.) Labh Singh z/. Jamnun. 32P.L.R. 661=I. 
R. 1932 Lah. 12-134 I.O. 1116- A.I.R. 1931 Lah. 
894. 

'‘Invalid mortgage — Suit on — Prayer for money 

decree — S u Uamabi lity. 

Where the plaintiff gave up the mortgage security 
since he could not avail himself of the provisions in the 
deed because of S. 9 of the Punjab Alienation Act and 
claimed a money decree, 

that the suit was maintainable and should be 
determined on the terms of the deed excluding the terms 
relating to the security of land. {Coldstream and Bhide, 
yy.) SocHET Singh v. IIadayat Ullah. 13 Lah. 
608-33 P.LR. 815-I.R. 1933 Lah. 44-140 LO. 
863-A.I.R. 1932 Lah. 630. 

^Invalid mortgage — Suit to recover money — 

Mai ntaina biiity, 

A contract for the possessory moi tgage of occupancy 
holdings if permitted would defeat the provisions of the 
Tenancy Law and is therefore void under S. 23 of the 
Contract Act. Consequently a covenant enabling the 
mortgagee to recover money if there was no delivery of 
possession is not enforceable. {Sulaiman and ICmgt 

yy.) makund lal v, mt. sunita. i.r. 1931 All. 
518 (1)-132 I.O. 422 (l)-A.I.R. 1931 All. 461. 
Kanom. 

See Malabar Law. 

Kat kobala. 

Kat kobala to redeem — Payment of prin- 
cipal and interest — Account of receipts by mortgagee — 
Case if one of rectification. See T. P. ACT, Ss. 76 AND 
77. 53 O.L,J. 380 = 134 I.O. 95. 

Keeping alive. 

See also T. P. ACT, S. 101. 

—^^Keeping alive — Money decree — Execution sale — 
Mortgage charge not mentioned in proclamation. 

In the course of execution proceedings under a money 
decree, the mortgagee made a statement that the equity 
of redemption may be sold subject to the mortgage 
charge but the mortgage charge was not mentioned in 
the pioclamation of sale and the sale certificate and the 
mortgagee purchased the property himself. 

Held^ that the purchaser could be taken to have 
intended to keep the mortgage charge alive even though 
it was not mentioned in the sale proclamation and sale 
certificate. 43 All. 703, Ref, {Bhide, /,) GURDIT 
Singh z/. Hakumat Rai. 135 LC. 201-I.R. I9i82 
Lah. 73 -32 P.L.R. 759-A.I.R. 1932 Lah. 66(2). 

-Keeping alive — Presumption — Mortgage in 

renewal of prior mortgage^ 

Where the mortgagor executes a fresh mortgage in 
renewal of the old one to the same mortgagee, there is 
always a presumption in such a case that the mortgagee 
intends to keep the prior mortgage alive for his benefit , 
{Coldstream and Bhide, yy.) PUNJAB AND SiND 
Bank. Ltd v, kishen Singh Gulab Singh. 16 
Lah. 881-166 1.0. 796(2)«8 B.L. 20-A.LR. 1935 
Lah. 350. 
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Lease. 

See also T. P. ACT, Ss. 63, 65- A AND 66. 

- — ■■ " Lease by mortga gee — Permanent lease, 

A mortgagee cannot give a permanent lease. {Oakden^ 
S,M. and Smith, J.M.) MAHOMED MiaN KHAN v, 
Mahomed Ismail khan. 14 R.D. 685. 

" Lease by mortgagor — Validity, 

There is no law entitling a mortgagee, whether 
government or other person, holding a collateral mort- 
gage on land, to object to lease of that land by the 
owner ; the lease does not in any way affect the rights 
of the collateral mortgagee. (^Irving, F , C.') jAN 
•MOHAMMAD V, Gela Ram. 13 Lah.L.T. 66. 

’‘f^’ase granted by mortgagor during pendency — 

Validity, 

The powers or a mortgagor to grant leases after the 
execution of a mortgage are very limited. He may no 
doubt make a lea^^e in the ordinary course of manage- 
ment for his beneficial enjoyment; but he cannot after 
the date of the mortgage and in the absence of an express 
powei in that behalf or the concurrence of the mortgagee 
create a lease or tenancy which will bind the mortgagee. 
Where during the pendency of a suit instituted by a 
mortgagee for the sale of the mortgaged property the 
.mortgagor effected a lease of the property, 

field, that the transferee was bound by the decree and 
the transfer did not affect the mortgagee’s lights. 
(^Narayana Ayyar, C.J. and Ouseph, J.) JACOB MaM- 
MED Kassim Sait v, Kunhi Thoma. 142 1.0. 188. 
" ■ ' ■ •Lease — Perma nent lease— Validity, 

A permanent lease entered into at the time of the 
mortgage would amount to a clog on the equity of 
redemption whereas a subsequent agreement of perma- 
nent lease would be valid. But even in the latter case, 
if it is found that the terms of the lease were unfair and 
unconscionable, it cannot be enforced or acted upon by 
the Courts. Siantley v. Wilde, (1899) 2 Ch. 474 
{patkar and Broomfield, J J,) ParaSHRAM v, 
Lakshmibai. I.R, 1931 Bom, 609^134 I.O. 701 = 
33 Bom L.R. 755= A.I.B. 1931 Bom. 399. 

Lekha mukhi. 

• Lekha mukhi — Nature and incidents, 

A lekha mukhi mortgage is one in which possession 
is given to the mortgagee who is responsible for the 
accounts and looks to the produce for the payment of the 
mortgage-debt. In s^ich a case the possession of the 
mortgagee may be constructive, {Coldstream and 
Dahp Singh, //.) KaRAM ChAND v, SHERA. I.R. 
1931 Lak. 831 = 1331.0. 665 = 32 P.L.R. 464 = A.I. 
It. 1981 Lah. 498. 

Limitation. 

See Limitation Act, Art. 132. 

Marshalling. 

See also T. P. ACT, Ss. 56 AND 8l. 
-—Marshalling — Purchaser of one of many items of 
mortgaged property — Right of — Bona fide purchaser 
without notice — Who is — Omission to make enquiries — 
Effect — Sale deed reciting that there are no encum- 
brances— Value of. See T. P. ACT (aS AMENDED IN 
1929), S. 56. 61 O.L J. 560 = A.I.R. 1936 Cal, 667. 

Merger. 

See also C. P. CODE, O. 34, R. 6 AND T. P. ACT, 
«. 101. 

^Merger — Purchase of equity of redemption by 

mortgagee tn name of benamidar. 

Where the mortgagee purchases the equity of redemp- 
tion the mortgagee’s rights merge in the proprietary 
rights and become extinguised; and merely because the 
, purchase is made in the name of benamidar, the mort« 


MORTGAGE— Mortgage suit. 

gagee is not entitled to claim that he intended to keep 
the mortgage alive. {Tek Chand and Currie, //.) 
GOKAL CHAND LAMBAw. QaNDHARA SINGH. 169 
I.O. 1091 =37 P.L.R. 611 = A.I.R. 1935 Lab 714. 

~-f[ferger — Representative of mortgagor purchase 

mg mortgagee rights. 

Where a representative of a mortgagor purchases the 
mortgagee rights, the question whether the mortgage 
ceases to exists is one of intention of the parties. {Bhide, 
/.) Radha Kishan V. Fakharuddin. 164 I.O. 
696 = 7 R.L. 691 (2) = A.I.R. 1934 Lah. 143. 

Merger — Rule prior to the Transfer of Property 

Act, 

The law relating to merger in India prior to the enact- 
ment of the Transfer of Property Act was that where 
the absolute owner of an estate becomes also the owner 
of a charge thereon (or vice versa) in the absence of an 
intention either express or presumed on his part, merger 
or extinguishment of title will take place. 22 I.C 966 
and 48 I A. 485, Foil.; (1900) 2 Ch. 368 and 32 Beav. 
244, Ref. {Ross and Fazl Ali,/y.) SOMESHWARl 
Prasad Narain Deo v. Maheshwar Prasad 
Narain Deo. 10 Pat. 630 = 135 I.O. 85 = I.R. 1932 
Pat. 6 = 13Pat.L.T.347&405 = A.I.R. 1931 Pat. 
426. 

Minor. 

—Minor — Deed by — Fraud in getting money 

advanced — Consideration found binding on minor— 
Suit by guardian to set aside — Decree setting aside 
mortgage on condition of payment of mortgage money 
by guardian — Default in payment — Mortgagee’s right 
to apply for sale. See C.P. CODE, O. 34, K. 7, 68 M. 
L.J. 646. 

Modification of. 

See Evidence Act, S. 92 and T.P. act, Ss. 59 
and 82. 

Mortgage suit. 

See also C.P. CODE, O. 2, K. 2— MORTGAGE. 
—Mortgage suit — Burden of proof of execution and 
good faith — Unregistered mortgage — Suit to enforce 
against bona fide purchaser for value — Formal proof of 
execution — Sufficiency — Recital as to consideration — 
Value of. See BURDEN OF PROOF— MORTGAGE 
UNREGISTERED. 167 I.C. 867-= A.I.R. 1936 Lah. 
953. 

- '‘Mortgage suit — Composite decree — Validity, 

If a Court passes a composite decree combining a 
decree for sale and a personal decree, the decree is valid 
and the personal decree, though made at the time of 
the decree for sale, operates at a future date when the 
sale takes place and fails to satisfy the mortgage debt. 
{Raza and Allsop, //.) RaGHUBIR SlNGH v. RANI 
Rajeshwari Devi. 9 Luck. 90 = 6 I.R. (Oudh) 102 
= 146 I.C. 310 = 10 O.W.N. 884 = A.I.R. 1933 Oudh 
466. 

Mortgage suit — Composite decree — Validity and 

effect. 

If a ("ourt pa«!pes a composite decree, combining a 
decree for sale and a personsal decree, the decree is valid 
and the personal decree, though made at the time of the 
decree for sale, operates at a future date when the sale 
takes place and fails to satisfy the mortgage debt. 
{Raza and Smith, //) ALA BaKHSH KHUDA 
Baksh V, Durga Bakhsh Singh. 9 Luck. 162« 
147 I.C. 961 = 6 R.O. 334 = 10 O.W.N. 1087=A.I.B. 
1933 Oudh 529. 

Mortgage suit — Consent decree — Omission by 

mortgagor to mention existence of attaching decree- 
holder — If fraudulent* 
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Where the mortgagor who is aware of the decree and 
an order of attachment obtained by a party fails to 
bring those facts into certain proceedings relating to 
consent decree in a mortgage suit, his conduct cannot be 
held to be fraudulent. Whatever interest the attaching 
creditor had acquired in the right of redemptiori, having 
been acquired by him subsequent to the institution of 
the mortgage suit, a disclosure of these facts by the 
mortgagor would not have stood in the way of the 
consent decree being passed. {Mukerji and Mitter^ 
//.) C.L. KIERNANDER V, BeNIMADHAB KHEITRI. 
68 Cal. 698 = LB. 1931 Cal. 849 = 134 I.C. 661 = A. 
Z.B. 1931 Cal. 763. 

Mortgage suit — Consent decree — Rights of 

several mortgages adjusted — Validity of decree. 

In a mortgage suit the Court can pass by consent a 
combination of several decrees in favour of different 
mortgagees determining the order in which they were 
to be paid and incorporating orders which the Court 
would amply justified in making under S. 57, T. P. Act. 
(Muherji and Mitten //.) C.L KlERNANDER 
BENIMADHAB Khettrl 68 Cal. 698 = I.B. 1931 
Cal. 849 = 134 I.C. 661 = A.I.R. 1931 Cal. 763. 

— - Mortgage suit — Costs — Appeal — Costs awarded 
to mortgagee decree-holder — Enforcement. 

No doubt ordinaiily costs awarded to a mortgagee 
decree- holder in a mortgage suit or appeal, in the 
absence of any express direction to the contrary would 
be part of the mortgage amount decreed and would be a 
charge on the mortgaged property. But where costs 
are awarded to the mortgagee in appeal by some defen- 
dants without any mention of other defendants the 
defendants appellants are liable to pay the costs of the 
appeal personally. (^Sulatman^ C.J. and fiajpai^ /.) 
Aziz Ahmad Riaz ul Hasan. 161 I.C. 294 
«7 B.A. 132 -- 1934 A.L.J. 446=A.LR. 1934 All, 
89. 

Mortgage suit — Costs — Liability of puisne 

mortgagee. 

In the ordinary way a puisne mortgage is not made 
liable for costs in the mortgage suit; if the puisne mort- 
gagee, by his conduct, makes himself liable for the 
contest, in certain circumstances it may be legitimate to 
make him pay the costs apart from the costs given in 
the mortgage decree but the utmost that he can be made 
Itable for is the extra cost, caused by his unnecessary 
contest. (^Mya Bu and Baguley^ //•) DAWSONS 
Bank, Ltd. v. Oppenheimer. 148 I.C. 266=6 R. 
B. 210=A.I.B. 1933 Bang. 336. 

■ Mortgage suit — Costs — Order against a stranger 
to mortgage — Propriety, 

As between mortgagee and mortgagor, in a mortgage 
decree no separate order making the defendant mortga- 
gors personally liable for the costs can be passed; but 
there is nothing illegal in awarding a personal decree for 
costs against a parly to the suit who is not himself the 
mortgagor and who, alleging himself to be a purchaser 
of the interest of one of the mortgagors, raised various 
defences which were found by the Court frivolous and 
vexatious. {JVallace and Pandalai, JJf) RaMA- 
KRISHNA AYYAR V. RAGHUNATHA AYYAR. I.B. 
1931 Mad. 487 (1) = 131 I.C. 161 (X)« 33 L. W. 263 = 
A.I.B. 1931 Mad. 272. 

—Mortgage suit — Costs — Order for — Puisne mort- 
gagee — Personal liability of. See C. P. CODE, O. 34, 
R. 6. 9 Bang. 186= A.I.B. 1981 Bang. 163. 

— Mortgage suit — Costs — Personal decree— Personal 
remedy for mortgage money barred. 

A final personal money decree for costs may be given 
against the mortgagor for the mortgage* money and 
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interest thereon is time-barred. (^Heald and Mya Buy. 

JJ.) Maung Po Mya v. M.A.S. Firm. 9 Bang. Isa- 
= I.B. 1931 Bang. 241=133 I.C. 226= A.LB. 1931 
Bang. 163 

Mortgage suit — Costs — Puisne mortgagee — • 

Liability of. 

Normally a puisne mortgagee is not ordered to pay 
the costs of the suit unless he has so conducted himself 
; that it is right and proper that he should be ordered ta 
' pay the costs. However, if it is sought to make him 
j liable for the costs, the plaintiff should take care that an- 
order against the defendant mortgagee to pay the costs 
I is passed by the Court and inserted in the decree. 
Where the judgment ordered that “there will be a pre- 
liminary decree in the usual form against the two 
defendants, the decree against the second defendant as 
subsequent mortgagee and costs against the first 
defendant’^. 

Held, that the defendant mortgagee was not liable for 
the costs of the suit. {Page, C.J. and Mya Bu, J,y 
R. M. A. R. M. Chettyar Firm v. N. S. P. R. M. 
Chettyar Firm. 10 Rang. 308=IB. 1932 Bang.^ 
189 = 1S9I.C. 186 = A.1.B. 1932 Bang. 163. 

- ‘ Mortgage suit — Costs — Rule as to — Right of 
mortgagee to maintain — Suit disputed by defendant. 

In mortgage suits, the amount of costs is usually 
directed to form part of the mortgage moneys to be* 
realized by sale of the mortgaged property; but when one 
of the defendants disputes the right of the mortgagee or 
raises other contentions calculated to negative his right 
to maintain the suit and fails this rule cannot be 
insisted on. (Varadachariar and Burn, J/.) LAKSHMi 
NAIDU V. Gunnamma. 68 Mad. 418= 164 I.C. 106S 
= 7B.M. 636 = 1936 M.W.N. 17 = 41 L.W. 94=A.I. 
B. 1935 Mad. 101=68 M.L.J. 470. 

— - Mortgage suit — Decree — Amendment of — Omis* 

Sion to describe property to be sold — Intention otherwise 
clear — Permissibility of amendment. 

The particulars of the mortgage were fully recited irt 
the plaint and in the relief claimed mention was made 
of the hypothecated property sale of which was prayed 
for. By a clerical mistake the property was not detail- 
ed at the foot of the plaint. The preliminary and finals 
decrees were passed but there was no specifi -ation of the 
mortgaged property. The plaintiff thereupon applied 
that the plaint and the decree might be amended so as 
to insert the description of the mortgaged property in 
the plaint and decrees, 

Held, that the amendment of the preliminary and 
final decrees might be allowed and that the amendment 
of the plaint was not necessary. {Niamatullah, J.) 

Badri pandey v. chhangur Pandey. LB. 1932 
All. 608 = 140 I.C. 113(1) = A.LR. 1933 All 102. 

Mortgage suit— Decree — Burman Buddhists — 
Purchase of land by — Part consideration paid from joint 
fund of husband and w’ife —Mortgage of purchased land 
for balance of purchase-money by husband alone — Suit 
against husband alone—Wife not made party — Decree,, 
if binding on wife. See BUDDHIST Law (BURMESe) — 

husband and wife. A.I.B. 1934 Bang. 190 (2). 

Mortgage suit — Decree— Construction of terms. 

A decree provided that the mortgagor was to pay a 
certain amount to the mortgagee within a certain time.. 
It further provided that if he failed to pay the mort- 
gagee would be entitled to realise the decree amount 
with interest by the attachment and sale of the mort- 
gaged property. 

Held, that the decree was a mortgage decree. {Ahdut' 
Qadir, /.) Mam Chand v. ROSHAN Lal. 14 Lab. 
243=142 1.C. 769=I.B. 1933 Lab. 267 = 33 F.L.B. 
975-A.IB. 1933 Lab. 48. 
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* Mart gage suit — Decree^Property belonging to 

^Ausband and wife mortgaged by husband — Wi fd s interest 
4 f bound by mortgage decree. 

Where property belonging to husband and wife is 
mortgaged by the husband, the wife's interest in the 
mortgage can be bound by the mortgage-decree provided 
she is made a party to the suit. A.I.R. 1931 Rang. 262 
and A.I.R. 1919 L B. 111. Ref. iBaguley, J,) Tay 
Gyi V, Maung Yan. 6 I.B. (Bang.) 117 = 146 1.0. 
^74= A.I.B. 1933 Bang. 81. 

•Mortgage suit -^Execution of decree — Property 

acquired by mortgagor pendente lite — Non liability — 
•Question whether can be raised in execution. 

When it is not open to the judgment-debtor to prevent 
the passing of a final decree in a mortgage suit in 
respect of property acquired by him pendente lite under 
a paramount title, he should not be allowed to be heard 
in the execution department and prevent the sale of the 
property covered by the decree passed against himself. 
\Sulatman^ A,C.J, and Banerji^ y.) SaHU NaND 
'Kishore V, Dhanpat Rai, I.B, 1931 All. 768 ==133 
1.0. 902=A.1.B. 1932 All. 49. 

Mortgage suit — Execution sale. See also C. P. 

CODE, O. 34, R. 13. 

— " Mortgage suit — Execution sate — Order in which 
properties have to be sold-^Power of Court to adjust 
.equities, 

A mortgagee decree-holder has not an unfettered right 
to sell the property at his sweet will and pleasuf-e in any 
order that he chooses. Upon equitable considerations 
the Court which has to execute the final decree may and 
ought to prescribe the order in which the mortgaged 
properties are to be sold ; when the question as to which 
of the properties has to be sold first comes up before the 
Court, the solution of the question will depend upon a 
■determination of the equities between the holders of the 
properties. (^Sen and Niamatullaky //.) GhaSI Ram 
2/. Ram dial. I.B. 1931 All. 551 (2) = 132 I.C. 807 
(2)=1931 A.L.J. 1007= A.I B. 1931 All. 667. 

"Mortgage suit — Execution sale — Pendency of suit 

on prior mortgage — Sale in execution of decree on 
puisne mortgage — Effect. See T. P. ACT, S, 52, 1931 
A.L,J. 729 = A.I.B. 1931 All. 466 (F.B.). 

——Mortgage sut t — Executi on sale — Applicati on of 
, party rejected — Whether the order operates as res judicata 
— Court whether can prescribe order at later stage. 

Where before the passing of a preliminary decree, one 
of the mortgagees applies that his property should not 
'be sold in the first instance and that the property belong, 
ing to another transferee should be put up for sale first 
and the application is rejected, the order does not operate 
as res judicata and it is open to the Ccurt to prescribe 
the order of sale after the decree is passed. {,Sen and 
Niamatullah, JJl) GHASI RaM v, RAM DIAL. I.B. 
.1931 All. 661 (2) = 132 I.C. 807 C2) = 1931 A.L.J. 
1007 = A.I.B. 1931 All. 667. 

^ Mortgage suit — Final decree — Application ad- 

,journed sine &iQ^Fresh application against heir — Ltmi- 
• tation. 

In a mortgage suit the Registrar fixed the date for 
payment on 9th September, 1926. On 26th January, 
■'1927, the plaintiff moved a notice of motion against the 
-defendant for a final decree. The matter was adjourned 
sine die on the defendant's attorney stating in Court 
'that the defendant had become insane. Feuding a suit 
for setting aside the preliminary mortgage decree on be* 
half of the defendant he died and his heir was substi* 
tuted in the mortgage suit. Qn iSth August, 1930, the 
ipUintifif gave a notice of motion served on the heir ask- 
ing for a final decree. 
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Ne/d, that the adjournment did not amount to a dis- 
continuance of the suit, that the subsequent application 
could be treated as a continuation of the earlier one and 
the same was not barred by limitation. {Rankin^ C,/, 
and Costello^ /.) MANAKA BaLA DaSI v, HIRALAL 
Gobindalal. 1471.0. 206 = 6 B.O. 295 = 37 O.W. 
K. 683= A.I.B. 1933 Oal. 816. 

—Mortgage suit — Final decree — Application for 
final decree — If one in execution. See C, P. CODE, 
O. 22, Rr. 3, 4 and 6. 39 O.W.N. 1284, 

-Mortgage suit— Final decree — Application for — 
Limitation. See LIMITATION ACT (1908), ART. l8l. 

Mortgage suit— Final decree-^ Application for— 
Notice to all parties — Necessity, 

Where an application for final decree is made there is 
no express provision making notice to all parties in such 
a case compulsory, so that it could not be said that a 
failure to issue notice would be an illegality which ipso 
facto renders the decree void. But it is open to the 
Court and in practice it is advisable to issue such notice. 
If any party is aggrieved by the omission to issue such a 
notice, he can get the decree set aside upon that ground. 
A.I.R. 1930 Mad. 105, Rel. on ; A.I.R. 1929 Mad. 393 
and 35 M.L.J. 375, Ref. {Curgenven and Cornish^ //,) 
MUCH! DOLA BEHARA V, JUJISTl Janni. 167 I.O. 768 
(2)= A.I.B. 1936 Mad. 716. 

Mortgage suit— Final decree — Application for^ 

Notice to judgment debtor~~-Necesstty for. 

While it is not obligatory upon a Court to issue notice 
to the judgment-debtors on the application of the decree- 
holder for a final decree on his mortgage, it is neverthe- 
less advisable to do so and the Court will not be acting 
ultra vires in adopting such a course. 1929 M.W.N. 
H67 , Ref. {Curgenven, /.) VENKATRAMA CHETIIAR 
V, Marudachala Goundan. 135 I.O. 347 = I.B. 
1932 Mad. 91 = 1931 M.W.N. 1002=A.I.B. 1981 
Mad. 795. 

—Mortgage suit— Final decree —Application for — 

Notice sent to some defendants only — Dismissal of appli- 
cation in toto — Legality, 

Where in an application to pass a final decree, notice 
is sent only to some of the defendants and the defen- 
dants to whom no notice has been sent are aggrieved, the 
application should not be dismissed in toto; it should be 
dismissed only as against those defendants in respect of 
whom necessary steps have not been taken. (jCurgenven 
and Cornish., JJ,) MUCHI DOLA BeHARA v. JUJlSTI 
JANNI. 167 1.0. 758 (2) = A.I.E. 1936 Mad. 716. 

“ ■ 'Mortgage suit — Final decree — Notification under 
special Act— Prohibiting sale — Effect, 

Where the defendants were declared to be agricultu- 
rists b> a Government Notification under the Bundlekand 
Land Alienation Act after the preliminary decree was 
passed in a mortgage suit. 

ffeldy that the right to sell would come into effect only 
after the final decree was made and the Notification 
having taken effect before that, the property could not 
be sold. {Mukerji and Niamatullah, JJj) MahaBIR 
Prasad 2^. Mahesh Prasad. I.B. 1931 All. 121= 
128 1.0. 826 = 1931 A.L.J. 46 = 14 B.D. 686 = A.I.B. 
1930 All. 856. 

'——Mortgage suit — Form of decree — Several mort- 
gages of different properties sued on — Final decree — 
Contents of — Position of parties under each mortgage^ 
and money due under each-— If to be shown separately. 

Where a mortgagee obtains a final decree in a suit on 
different mortgages of different properties from the 
same mortgagor, it is desirable that the exact position 
of the parties should be set out in the final decree, and 
the amount due under each of the mortgages should be 
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separately set forth. It is not correct to combine all 
mortgages together as such a procedure is likely to lead 
to confusion. {Baguley and Jlfackney, JJ ) C.A.C.A. 
R. CHETTYAR FIRM V. C.T.A.C.T. CHEITYAR FIRM, 
160 1 0. 588 8 B.B. 406== A LB. 1935 Bang. 514. 

-—-—-Mortgage suit — -Form of decree — Suit against 
four persons— One of them put me mortgagee contesting^ 
others confessing judgment, 

A mortgagee impleaded in a mortgage suit four per- 
sons as defendants among whom one was a puisne 
mortgagee to whom some of tne items in the mortgaged 
property were mortgaged. The three defendants except- 
ing the pusine mortgagee confessed judgment while the 
pasine mortgagee alone contested. 

Held, that the plaintiff was to be given a decree 
against the three defendants in respect of property not 
covered by the mortgage of the contesting puisne mort- 
gagee. {Baguley, J.) TaY GYI MAUNG YAN. 

6I.B. (Bang.) 117 = 146 I.O. 674=A.I.B. 1983 
Bang. 81. 

*^Afort gage suit— Fo^m of decree— Suit for sale 

Property subject to encumbrance — Form of decree. 

In a suit on mortgage for sale of property, the property 
should be ordered to be sold, either subject to the encum- 
brance which may be found in the suit, or sold free of 
encumbrance and the encumbrance found due attached 
to the sale price recovered. A decree declaring that, j 
unless the plaintiff ledeeins certain property by a certain 
date, his suit should stand dismissed, is incorrect. {Dahp 
Singh and Abdul Qadtr, JJf) AMAR NATH v. RALLA 
Ram. 6 B L. 669 = 149 I.O. 217 = 35 P.L B. 463 = 
A.I.B. 1934 Lah. 627. 

•^—Mortgage suit — Holder of two mortgages — 
Right to sue on each separately — Form of decree. 

Although a holder of two mortgages is entitled to 
bring a separate suit on each of the mortgage.s, the form 
of decree to be passed in such a suit is entirely different 
question. Where the holder of two moitgages owns the 
same property and has once foreclosed on the mortsaged 
property his rights as mortgagee are merged in his rights 
as owner. He is not entitled to foreclose the same 
propel ty twice. But the question is diffeient with regard 
to decree for sale. As a prior mortgagee is not a 
necessary party to a tuit on a pusine mottgage, the pro- 
perty can be sold in a suit on a pusine mortgage subject 
to the prior mortgage; therefore when a person is holder 
of two mortgages there can be no objection to sale of the 
property on second rr or igage subject to the first mortgage. 
A.I.R. 1916 Mad. 934 (F B.); 23 All. 3l3 (P,C,), Foil.; 
4 Cal. 475 and 11 Bom. 112, Rel, on; 8 N.L.R. 123= l7 
I.C. 129, Overr. It is not however open to holder of 
two moitgages to have the property sold in execution of 
first mortgage subject to the second mortgage, because 
by having the property sold on the first mortgage, must 
b€ deemed to have withdrawn that property from the 
operation of the later mortgage. If therefore the 
mortgaged propeity or part of it is sold in execution of 
one of the mortgages it cannot thereafter be sold again 
in execution of the other mortgage. 25 Mad. 108; 29 All. 
233; 38 B. 369; 19 C.L.J. 590, Rel. on. {Grille, J.C., 
Subhedar and Pollock, A.J Cs.) LaXMI KONDBA. 
SIN LB. 1 CSupp)-169 I.O. 768 = A.I.B. 1935 
Nag. 226(F.B.). 

Mof igage suit — Limitation — Option given to 

mottgagor to redenn earlier — Effect regarding right to 
foreclose. 

Where a mortgage deed fixed a term of three years 
and at the same time allowed the mortgagee the right to 
redeem earlier than the stipulated period, 

Held, that the stipulation as to earlier redemption 
was one in favour of the mortgagor and for his benefit 
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and that the mortgagee did not thereby get the right to 
foreclose before the expiry of 3 years. The period of 
limitation for foreclosure commenced to run after the 
expiry of three years’ period and not earlier. {Bishesh^ 
war Nath and Kisch, JJ,) GaNGA PRASAD v, BISHQ- 
NATH SINGH. 9 O.W.N. 1081 = I.B. 1933 Oudb 
129 = 1421.0. 821=A.I.B. 1933 Oudh 81. 

Mortgage suit — Maintainability — Mortgage by 

one CO sharer — Suit on resulting in sale — Suit on the 
mortgage executed by mortgagor jointly with other co- 
sharers — If barred, 

W here one co-sharer had previously incurred a debt 
to the mortgagee and for that gave a mortgage of his- 
j share and subsequently the same mortgagee sued on the 
f mortgage executed by the mortgagor jointly with other 
i co-sharers, 

Held, that the fact that the first mortgage suit had 
culminated in a purchase by the mortgagee did not bar 
the subsequent suit. {Rankin, C,J, and Mitter, J,) 
RAjANi Kanta Ghosh v. Sowrendra Nath 
MITI'RA. 151 1.0. 464=7 B.0. 124 = 38 O.W.N. 124 
=AIB. 1934 Oal. 421. 

Mortgage suit -Paramount title. 

Questions of paramount title should not ordinarily be 
adjudicated upon in a mortgage suit ; what eventually 
will be sold will be the right, title and interest of the 
mortgagor in the mortgaged property and persons who 
claim under a paramount title may file a suit for a 
declaratory decree or they can litigate subsequently with 
the auction -purchaser, if they so desire. 29 C.W.N. 784, 
Expl. {Buckland, J.) IINKARHI DASEE z/. NAREN- 
DRANATH MUKHERJI. 59 Oal. 548=I.B. 1932 Oal. 
486 = 138 I.O. 671 = A.I.B. 1932 Cal. 512. 

Mortgage suit — Paramount title — Plea of — 

Maintainability — Objection that property is wakf — If 
can be investigated. 

If a defendant in a mortgage suit has a title indepen- 
dent of the mortgage and paramount or adverse to it, he 
is not only not bound to set it up in such step, but he 
should not at all be permitted to set it up ; and the Court 
trying the mortgage suit is not justified in raising an issue 
of title as between him and the mortgagee. A mortgage 
suit is limited to an enquiry into the validity of the 
mortgage and the amount thereon. Pleas that the pro- 
perty mortgaged is wakf are therefore outside the scope 
of the suit and cannot be investigated in the suit. 
{Panckridge, J.) CHAMPABATI DASSEE v. MaHOMED 
Yakub Khan. 63 Cal. 68 = 39 O.W.N. 1100. 

Mortgage suit — Parties. See C. P. CODE ,S. 11, 


EXPL. IV AND O. 34, R. I—PaRTIES. 

Mortgage suit — Parties — Auction purchaser in 

execution of money decree not impleaded — Effect, 

An auction purchaser of mortgaged properties in 
execution of a money decree against the mortgagor, who 
is not a party to a suit on the mortgage, cannot be 
presumed to have notice of the suit. {Baker and 
Wadia, JJ,) CHIDAMBARGAUDA v, Channappa. 
163 1.0. 637 = 7 B.B. 251 = 36 Bom.L.B. 694 = A.I.B. 
1934 Bom. 829. 

Mortgage suit — Parties — Necessary party im^ 


pleaded out of time — Dismissal of suit, 

R. 9 of O. 1 of the Code is subordinate to O. 34, 
R. 1. A mortgage is indivisible and if all the parties 
entitled to share in the money due on the mortgage are 
not on the record the suit must be dismissed in its 
entirety. When a necessary party has not been implead- 
ed at the time of the institution of the suit but has been 
brought on the record after the period of limitation has - 
expired the whole suit must be dismissed. 1 Pat. L.J» 
468, Foil. {Muter and M. C, Chose, JJ) GOVINDA- 



1949 


CIVIL, CRIMINAL AND REVENUE, 


1950 


MOBTaAGE— Mortgage suit. 

CHANDRA GhOSE V. JAMALUDDIN MONDAL. 60 Gal. 
777-6 LB. (OaL) 196 = 146 I.C. 269 =37 C.W.N. 
478 = A.I.B. 1933 Cal. 621. 

[Diet. 16 P.L.T. 689 (691).] 

■ — Mortgage suit — Parties — Non* joinder — Effect — 
Decree — If Ending. See C. P. CODE, O. 34, R. 1. 
163 1.0. 870 = A.I.B. 1936 Lab. 203. 

- Mortgage suit — Parties — Omission to implead 

Official Receiver being necessary party — Decree and sale 
binding on parties, 

A judgment debtor cannot have the sale set aside on 
the ground that the Official Receiver A%ho was a neces- 
sary party was not impleaded in the mortgage suit. 
Official Receiver may not be bound by the sale but the 
judgment-debtor is bound. {Sulatman and King, //.) 
Inamullah Kuan v. Shambhu Dayal. IB. 1931 
All. 277-1931 A.L.J. 62=130 1.0.486 = A I.B. 1931 
All. 169. 

Mortgage suit — Parties— Persons claiming par- 
amount title — Joinder of — Propriety. See C. P. CODE, 
O. 34, R, 1. 18 N.L.J. 291. 

■ ■ - ■ -^Mortgage suit — Parties — Puisne mortgagee not 
impleaded— Right against property. 

A puisne mortgagee is entitled to a sale of the proper- 
ty, subject to the rights of the first mortgagee even after 
the property has been sold in execution of the decree 
obtained by the first mortgagee in a suit to which the 
puisne mortgagee was not a party. 30 Cal. 599, Foil. 

K, Chose., /.) Ram Kinkar Hazra V, Hareram 
H.AZRA. 6 IB. (Cal.) 116 = 146 I.C. 676-A.I.B. 
1933 Cal. 181. 

—Mortgage suit — Plea of invalidity. See INVALID 
MORTGAGE, supra, 

— — Mortgage suit^Preliminary decree — Appeal by 
some defendants — Dismissal —Prior application for 
final decree — Procedure^ 

Where an appeal is preferred against a preliminary 
decree, it is the decree passed by the High Court, which 
must be considered as the preliminary decree which can 
be made into a final decree. The mere fact that during 
the pendency of the appeal the Court below has passed 
a final decree would not in any way prevent the making 
of a new final decree in terms of the High Court’s 
preliminary decree. This rule applies even if the appeal 
is preferred by some defendants only, making others as 
pro forma respondents where the appeal was against 
the whole decree and the whole suit and the relief claim- 
ed was for the dismissal of the entire suit not only as 
against the defendants who had appealed but against all, 
and the appeal was in the interest of all. {Sulaim m, 
C, J and Bajpai, /.) AZIZ AHMAD v. RiaZ UL- 
Hasan. 161 1.o. 294 = 7 B.A. 132=4 A.W.K. 1619 
= 1934 A.L.J. 446 = A.I.B. 1934 All. 89. 

Mortgage suit — Preliminary dSiree — Applica^ 

iion for certificate of payment — Refusal — Appeal pre- 
ferred after final decree. 

Where, after the passing of a preliminary decree an 
application for certificate of payment is refused and 
subsequently final decree is passed, it is not necessary 
that the judgment-debtor should appeal from the final 
decree itself. He can appeal from the order of refusal 
of certificate and, if successful, can take advantage of it 
in execution case against him under the final decree. 
\CeuHney Terrell, C,J» and Saunders, J,) RaGHDBIR 
Narayan Singh v, Soti Lal Sahu. 6 I.B. (Pat ) 
320=146 I.C. 1018-Al.B. 1933 Fat. 634. 

•• M ortgage suit — Preliminary decree — Death of 

next friend— Application for final decree by minor 
after attaining majority— Limitation., 

A minor represented by next friend sued and obtained 
a preliminary mortgage decree on 1st December, l9l7. 
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The next friend died subsequently but steps were not 
taken to get another next friend appointed. The minor 
applied within three years of his attaining majority, for 
a final decree on 30th November, 1928 
Held, (1) that S. 6 of the Limitation Act had no 
application since the proceeding to obtain a final decree 
was not a proceeding in execution ; (2) that having 
regard to the provisions contained in O. 32, R. 10, 

P. Code, the suit did not abate but was kept in abey- 
ance and it was the duty of the Court to appoint a next 
friend ; and (3) that the application for final decree was> 
maintainable and was within time. {Guha and M,C, 
Chose, //.) PULIN CHANDRA SEN V. MUZAFFAR 
AHMED. 6IB.(Cal.) 18 = 144 1.0.768 = 37 O.W.. 
N. 184 = A.I.R. 1933 Cal. 608. 

— Mortgage suit — Preliminary decree for fore- 
closure attached — Final decree if executable, 

A and his brothers obtained a preliminary decree for 
foreclosure but before it was made final, B and others 
attached the preliminary decree. On the application of 
A the preliminary decree was made final, overruling the 
objections of B, Subsequently in execution of the decree 
A and others took possession of the property ; B and 
others objected that as they had attached the decree, A ' 
had no right to execute the decree and take possession. 

Held, that the effect of the attachment was only to 
prevent the alienation thereof and that the decree- 
holders of the attached decree, viz., A and others were 
entitled to execute the decree and take possession. 
{Nanavutty, /.) Har BaKHSH SlNGH v. DURGA 
PRASAD 147 1 0. 428 = 6 R.O. 266 (2)=10 O.W.N. 
665= A.l.B. 1933 Oudh 349. 

—Mortgage suit — Preliminary decree — Subsequent 
dissmissal of suit for default — Legality, 

Where in a mortgage suit a preliminary decree was 
passed and the judgment-debtors failed to pay up the 
amount and thereupon the plaintiff applied for a final 
decree but the parties were absent on that date and the 
Court dismissed the suit under O. 9, R. 3, and the 
plaintiffs subsequently applied under S. l5l praying for 
the setting aside of the order, 

Held, that the Court had no power to dismiss the 
suit but should have proceeded to pass the final decree. 

Held also, that the order of dismissal was an abuse of 
the process of the Court and could be rectified in an 
application under S. Il5. {Raza and Nanavutty, JJf) 
PuranLalj/. Komal Singh. 8 Luck. 496 = IfiC 
I.C. 614 = 7 B.O. 10=10 O.W.N. 293 = A.l.B. 193S 
Oudh 229. 

———Mortgage suit — Receiver. See MORTGAGE- 

RECEIVER. 

Mortgage suit — Right to possession — Mortgaged 

property purchased by two persons — Right to possess 
property is with prior purchaser. 

As between two purchasers of mortgaged property, 
quite apart from the right to redeem, the right to 
possess the property is with the prior purchaser and it 
does not make any difference whether the purchaser was 
the first or the subsequent mortgagee. 5 Cal. 265 and 
31 Cal. 737, Rel. on. {S, K. Chose, /.) RAM KiNKAR 
HAZRA V. Hareram Hazra. 6 I.E. (Cal.) 116= 
146 I.C. 676=A.I.R. 1933 Cal. 181. 

Mortgage suit — Right to possession — Plaintiff 

purchasing property in execution of his decree — Defen- 
dant purchasing decree on another mortgage— Duty to 
intervene in execution proceedings — Auction sale in 
defendant’s favour — Suit for possession by plaintiff. 

See T. P. ACT, S. 52. A.l.B. 1934 All. 972. 
—Mortgage suit — Right to possession — Purchase 
by mortgagee decree-holder — Claim for possession 
against purchaser of equity of redemption. 
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^lOBXaAOE—Moitgage fuit« 

Where a mortgagee decree-holder purchases the 
property at the sale, he can successfully claim possession 
against the purchaser of the right of redemption, whose 
purchase was not known to the mortgagee and who was 
not impleaded In the suit. {^Malhk and Jack, JJ.) 
NIHAR Mala Debi 7 -. Saroj Bandhu Bhatta- 
CHARJEE. 60 Oal. 948 = 37 O-WN*. 897 «= 1481.0. 
42== 6 B O. 444- A LB. 1983 Oal. 728. 

—Mortgage suit — Right to possession- Simple money 
decree holder — Purchaser in execution sale — Subsequent 
purchase by mortgagee in execution of mortgage decree. 

The defendant had a simple money decree against the 
mortgagors and had the property attached in execution 
of their decree shortly before the mortgagee instituted 
his suit for sale on foot of his mortgage. The sale in 
execution was not made till after the institution of such 
suit. The holder of the simple money decree himself 
purchased at the auction and obtained possession of the 
property in dispute. Subsequently a decree for sale was 
passed in favour of plaintiff. The inortgaged property 
was sold and purchased by the plaintiff himself who 
took out formal delivery of possession but was opposed 
in the Revenue Court by the defendant while seeking to 
obtain mutation, the latter having purchased the 
property in execution of a simple money decree. Muta- i 
tion having been refused, the plaintiff sued for recovery 
of possession. 

Held, that the plaintiff was entitled to possession as 
against the defendant subject however to the defendant’s 
right to redeem and the defendant should have been 
made a party to the plamtiff^s suit on his mortgage. 
The attaching creditor’s right to redeem is not lost 
when a sale in pursuance of the attachment takes place 
and he purchases the propeity during the pendency 
of the plaintiff's suit on the basis of his mortgage, 
(^Pullan and Pfiamatullah, JJ>) F.^TIMA BEGAM v, 

BansiDAR. lb. 1932 All, 258 = 136 I.C. 840 = 1932 
289 = A.I.B. 1932 All. 356. 

- ^ .•Mortgage suit — Splitting up — Parties — Claim 
for share of mortgage money — Other Persons interested 
foined as defendants — Decree whether can be passed. 

Where the plaintiffs sue for their proportion of the 
mortgage money, the other persons who could have any 
possible interest in the mortgage security being added as 
party defendants, there is nothing in S. 67 (//), T.P. Act, 
which prevents the passing of a decree in favour of the 
plaintiffs, (Guha, /.) HaidaR ALI Khondkar v . 
Mahomed Safiuddin Kazi. 64 0 L.J. 113=134 
1.0. 1068 =I.B. 1932 Cal. 28 = A.I.B. 1932 Oal. 34. 

-Mortgage suit — Splitting up— Splitting up by 

mortgagee — Partial redemption — Omission to implead 
persons interested in part in suit on mortgage. See 
Redemption, supra. 13 Pat. 364=A.I.B. 1934 
Fat. 648. 

—‘Mortgage suit^Splitting up — Suit for part of 
mortgage moneys Maintainability, 

Oidinarily a suit on a mortgage bond should be for 
the whole of the amount of the mortgage in order to 
avoid multiplicity of suits and neither the mortgage nor 
the security can be split up ivithout the consent of the 
parties or permission of the Court. Where however it 
appears that the other c mortgagor has no intention of 
claiming the share of the mortgage money the proper 
course is to regard the share of the plaintiff as the total 
amount due under the mortgage bond and decree the 
suit. 47 Cal. 175, Ref. {Jack, /.) RadhanaTH 
CHAKRABaRTV V. nagendra ntath Chakrabarti, 
I.B. 1931 Oal 879 = 13410. 767 = 63 O.L.J 686 = A. 
I.B. 1931 Cal. 806. 


MOBTaAGE-MovahleB . 

- — — ■ Mortgage suit — Title of mortgagor — Enquiry 
intor^Adiudicatian — Rinding nature. 

Per Raga, /.—On general ground the question of the 
title of a mortgagor to the mortgaged property cannot 
arise in a mortgage suit, but it does not necessarily 
follow that no question of title to any prgperty can ever 
arise in a suit of that nature. Much depends upon the 
pleadings in the suit. If both parties have without 
protest joined issue on the question of the mortgagor’s 
title and invited the Court to decide the question, the 
adjudication does not cease to have the binding force of 
res judicata merely because it was not necessary or pro- 
per to be tried in a mortgage suit. {Raza, /., on differ* 

' ence between fVazir Hasan, C.J. and Allsop, /.) MT. 
Moola V. Bithal Das. 9 Luck. 291=6 B.O. 342= 
1471.0.984=11 O.W.N. 53=18 B.D. 60=A.I.B. 
1934 Oudh 60. 

Mortgagor and mortgagee. 

See Evidence act, S. ii5. 

Movables. 

Movables, 

An oral or written hypothecation is permitted under 
the law in India, 22 C.W.N. 758, Ref. {Page, C.J. and 
Das, /.) MOOSA ABDUL HaBIB v. MaUNG Tun 
Kvaing. 9 Bang. 182=131 I.O. 723 = LB. 1931 
Bang. 147= A I.B. 1931 Bang. 201. 

-Movables — Decree for sale — Subsequent mort- 
gagee of movable and immovable properties — Remedy 
subject to prior mortgagee's hen. 

Where a mortgagee of movable property obtained a 
decree for sale and subsequently in a suit to which he 
was a party another mortgagee of the movable and im- 
movable properties obtained a decree. 

Held, that assuming the mortgagee of the movables 
bad only a lien on the property, the subsequent mort- 
gagee decree- holder’s right was subject to such lien* 
{Madhavan Natr, /.) BaSIVIREDDI v. KaMARAJU. 
56 Mad. 660=LB.1933 Mad. 186 = 14210.96= 
1933M.W.N. 21 = 37 L.W. 161= A,I.B. 1933 Mad. 
241 = 64 M.L J. 86. 

' Movables — F uture property — Hypothecation of — 
Validity, 

A hypothecation of all the stock that may be brought 
at any time subsequently upon the business permises is a 
valid transaction and is in the nature of an agreement 
to mortgage movable property. It creates a lien which 
can be enforced as and when the property comes into 
existence, though the equitable title would not avail 
against a subsequent transferee without notice of that 
title. Holroyd v. Marshal, lO H. L. 191 ; Collyer v, 
Isaacs, l9 C. D. 342 ; Joseph v. Lyons, l5 Q. B. 280 ; 
Hal las V. Robinson, 15 Q. B. 288 ; 2 B. L. R. A. C, 
230 \ 10 A. 133 ; 16 Mad. 429 ; 3l Cal. 667 j 75 L C, 
8l6 ; 89 I. C. 410, Ref. {Mukerji and Guha, //.) CO- 
OPERATIVE IIINDUSTHAN BaNK, LTD. v, SURENDRA 
Nath De. 59 Oal. 667 = I B. 1932 Oal. 628 = 138 
LO. 852 = 36 C.W.N. 283=A.1B. 1932 Cal. 624. 

[B. 62 C. 1046 (1051, 1052;.] 

—Movables — Hypothecation of — Future property 
j — Validity of, 

A hypothecation not merely of movables existing on 
the premises at the time but also in respect of movables 
which might be subsequently acquired and brought there 
is valid, though it is not governed by the Transfer of Pro- 
perty Act or by the Contract Act. (Case-law referred.) 
{^Mukerji and Guha, JJf) H, V. LOW & CO., LTD. v, 
PULINBIHARILAL SlNGHA. 69 Cal. 1372= 143 LO. 
193=1.B. 1933 Cal. 372= A.I.B. 1933 Oal. 154. 
—Movables-- Hypothecation of— Validity, 

Though not accompanied by delivery of possession,, 
the validity of hypothecation of movables has been 
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MOBTGAGE-Movables. I 

recognised in India and though not provided for either | 
in Indian Companies Act or Transfer of Property Act, it ; 
has sometimes been enforced even against bona fide ; 
purchasers without notice. Even the hypothecation of | 
future property — movables to come into e^cisience in j 
future — has been recognised. (^Mukerji and Githa^ //•) 
H.V. Low & Co., LTD. V. PULINBIHARILAL SiNGHA. 
59 Cal. 1372=143 I.C. 193 = I.R. 1933 Cal. 372 = 
A.I.B. 1933 Cal. 154. 

——‘MovaMes — Hypothecation — Validity of. 

Though not aG:ompanied by delivery of possession, 
the validity of hypothecation of movables has been le- 
cognised in India and it has sometimes been enforced 
even against bona file purchasers without notice. 
{Mukerjt and Guha, J J) CO-OPERATIVE HlNODS- 

than B ank, Ltd. v. Suren dr a Nath Dr 69 Cal. 
667 = I.R. 1932 Cal. 628 = 138 I.C. 862 = 36 C.W.N. 
263 = A I.R. 1932 Cal. 524. 

,, — •i\fo7!ables — Hypothecation of — Validity of. 

A hypothecation of movables without possession 
though not provided for either in the Contract Act or 
in the T. P. Act, is nevertheless a valid transaction and 
enforceable at law. The Acts are not exhaustive and 
the principles which a Court of equity recognises in 
England may well apply to such transactions in India. 
(^Doraswamy Iyer, C.J.) BANK OF MYSORE, LTD. 

MYSORE INDUSTRIAL BANK, LTD. lOMyS.Ii.J. 
16. 

'“•'^Movables — Movable property — Pleda^e without 
.possession — Rights of attaching creditor of pledgor. 

A mortgage of movable property without possession is 
entitled to the security against an attaching creditor of 
the mortgagor. The attaching creditor gets no title in 
the goods and has merely a right to move the Court on 
his behalf to take possession and ultimately bring the 
goods to sale. Until he exercises it until the actual 
attachment the person claiming the goods as security has 
the right to take possession. If he has done so, the 
attaching creditor cannot get possession. If he has not, 
the attaching creditor can. This is .so whatever the form 
of the document creating the security. {.4fneer /.) 

MaNMOHAN MUICUERJI v. KESRICHAND GULAB- 

chand. 62 Cal. 1046. 

Movables— M(rvahle property— Pledge without 

possession — Ki ghts of pledgee. 

A pledge of movable property cannot exist without 
possession. Before possession is taken, there is nothing 
more than an agieement. A transaction which cannot 
operate as a pledge because no possession has been 
taken, does not operate as an effective mortgage of 
movables. A mortgagee under such a mortgage without 
possession will be deferred to a subsequent pledgee, to a 
bona fide purchaser for value, and to the assignee in 
insolvency. {Ameer Ah, /.) MANMOHAN MUKHERJI 
V, KESRICHAND GULABCHAND. 62 Cal. 1046. 

Movables— Nature of. 

A simple mortgage of movables with a power of sale 
is a mere hypothecation with a stipulation that in the 
event of the debt not being paid and the mortgage not 
being redeemed, the mortgaged properties may be rea* j 
lised by sale. It has no analogy to a simple moitgage j 
under the Tiansfer of Property Act or to a mortgage of ; 
movables under the English law. In the case of a j 
mortgage in England the whole legal title passes to the j 
mortgagee conditionally and if there is no redemption, 
the title becomes absolute. On the other hand, in the I 
case of a pledgee with possession a special property j 
passes to him and he is entitled to detain the goods to | 
secure repayment of the debt due to him. {Mukerii and 
<juha, //.) COOPERATIVE HINDUSTHAN BANK, 

Q. D.— II— 123 


MORTGAGE— Pardanashin lady. 

Ltd. V. SuRENDRA Nath de. 59 Cal. 667= I.R. 
1932 Cal 528 = 138 I.O. 852 = 36 C.W.N. 263 = A.LR. 
1932 Cal. 524. 

Movables— Power of sale not exercised by mort- 

gagee — Subsequent pledge with possession — Priority, 
Where by way of security for the repayment of a 
debt, the good will and stock-in-trade of a business 
were mortgaged with power to the moitgagee to realise 
his dues by sale of the mortgaged properties and the 
mortgagee not having exercised his power of sale, the 
movables forming part of the stock in trade were again 
pledged with another person who secured possession, 
the pledge is* valid :ind entitled to priority over the 
mortgage. (Case law liiscus.'-ed.) {Mukerjt and Guha, 

//.) COOPERATIVE Hindus THAN Bank. Ltd. z/. 
SuRENDRA Nath De. 69 Cal. 667 = I.B. 1932 Cal. 
528 = 138 1.0. 852 = 36 C.W.N. 263 = A.I.B. 1932 
Cal 524. 

Movables — Remedy of mortgagee. 

A mortgage of movable property is valid and a decree 
for sale can be passed iti enforcement of that mortgage. 
Where the decree directs the sale of the mortgaged pro- 
perty the decree-holder can proceed to sell in execution 
and need not wait till after he files a fresh suit and 
obtains a persona) decree again.st the mortgagor. 
{Madhavan Natr, J.) BaSIVIREDDI v. KaMARAJU. 
66 Mad. 560 = I.B. 1933 Mad. 186 -= 142 I.C. 96= 

I 1933 M W.N. 21 = 37 L.W. 161 = A I.R. 1933 Mad. 
241=64 M.LJ. 86. 

' M ovables — Successive ennimbrnnces — Priority. 

In respect of movable property possession is a 
. symbol of the title and if a person who has accepted a 
hypothecation of movable property without obtaining 
; possession .seeks to enforce his right against subsequent 
1 encumbrancers who have exercised the powers which 
they possess to obtain possession of the property hypo- 
thecated to them and have sold the goods in execution 
of a decree, it is incumbent upon the prior encumbran- 
cer to satisfy the Court that the subsequent encumbran- 
1 cers had notice of the charge to which the first encum- 
! brancer was entitled. This may he based either on 
i the principle that personal property passes by delivery 
! of possession and it Is possession which determines the 
, apparent ownership or on the ground that having clothed 
the hypothecator with apparent authority to deal 
' with his property the first hypolhecatee is estopped as 
I against the .sub.sequent encumbrancer from asserting his 
.'priority. The onus is not on the subsequent encum- 
' brancer to show he had no notice of the earlier charge. 
28 I.C. 462 and Dearie v. Hall, 3 Ru-:-?. 1, Foil. {Page, 
C.J. and Das, /.) MOOSA ABDUL HaBIB V. MaUNG 
Tun Kyaing 9 Bang. 182 = 131 I.C. 723 = I.R. 1931 
Rang. 147 = A.I.R. 1931 Rang. 201. 

1 Movables — Suit on — Procedure — C, P, C., 0. 34. 

The rules of O. 34 ot the Code are based on well- 
; settled rules of equity, which in the absence of any 
• statutory provision to the contrary, should be applied 
j to suits on mortgages of movables as well. {Mukerjt 
I and Guha, J J.) CO OPERATIVE HINDUSTHAN BaNK, 

I Lid. V. SURENDRA Nath I)k. 59 Cal. 667= I.R. 

■ 1932 Cal. 528 = 138 I.C. 862 = 36 C.W.N. 263=A.I. 
R. 1932 Cal. 624. 

Occupancy holding. 

See Invalid mortgage, supra. 

Paramount title. 

See C, P. CODE, S. 11, EXPL. IV -MORTGAGE 
Suit-— Paramount iitle, O. 34, R. 1 and Mort 
GAGE suit, supra 

Pardanashin lady. 

— — Pardanashin lady— Execution by during illness — 

^ Proof of independent advice and other circumstances—- 
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MORTGAGE —Personal covenant. 

Onus. See PaRDANASHIN LADY. 8 O.W.N. 194 = A. 
I.R. 1981 Oudh 146. 

Personal covenant. 

See also T. P. ACT, Ss. 58 (b), 68 (a) AND 98, 
Equity of redemption and Invalid Mortgage. 
ju/^ra AND Usufructuary mortgage, infra, 

Personal covenant — L^ecree on — Invalid mort- 
gage. Mortgage— Invalid MORTGAGE. 60 M. 

L.J. 309. 

Personal tuvenant^ tf implied. 

In every mortgage there is an implied covenant per- 
sonally to pay the money if it cannot be recovered from 
the security unless the deed indicates something to the 
contrary. i^Mtr Ahmads A.J.C.) GOPAL SiNGH v, 
ISMAIL. 164 I.C. 426 (1)==7 R. Pesh. 81 (1)= 
A.I.R. 1936 PeBh. 10. 

■ ' Personal covenant — Mortgage deed — Presump 
tion. 

In all mortgages a personal covenant to repay the 
mortgage money must be presumed unless there is some- 
thing in the nature and the terms of the mortgage deed 
to negative it; as regards an anomalous mortgage, the 
Court would not necessarily come to any conclusion by 
deciding the nature of the deed, as to whether theie is 
or is not a personal liability. The nature of the deed 
may either raise a presumption for, or a presumption 
against, the interpretation of the terms, which might 
otherwise be ambiguous, in favour of or against a perso- 
nal covenant to pay; but a personal covenant to pay may *• 
be express or may be implied in all mortgages whatso 
ever of any form, the only difference that could arise is 
that in certain forms of mortgages the Court might, in 
the absence of an express covenant, demand a much 
more clearly implied covenant than it might require in 
other cases. This would particularly be the case in a 
usufructuary mortgage. {Addison and Din Mahomed^ 
//.) Qadir Pakast Khan v Mehr Nur Maho- 
med, 16Lah. 612=168 I.C. 200 = 34 P.L.R- 709 = 
A.I.R. 1936 Lah. 103. 

Personal decree. 

See also C.P. CODE, O. 34, R. AND T.P. ACT, S. 61. 

■ Personal dec ret — I f can be enforced against non^ 

parties. 

There is no law under w’hich a personal decree embo- 
died in an ordinary mortgage decree, whether pielinii- 
nary or final, can be enforced against persons who were : 
not parties to that suit. A.I.Ri 1919 Bom. 6l and 
A.I.R, 1923 Bom. 411, Rel. on. {Agha Haidar^ Jf) 
Balak Ram t/. Inayat Begum. 37P.LR. 214= 
1601.0. 217=8 R.L. 611 =A,I,R. 1936 Lah. 940. 
Personal liahlllty. 

See also T.P. ACT, SS. 58 AND 68. 

■■ "Personal liability — Decree embodying compro- 
mise— No clause reserving leave to plaintiff— Effect of. 

A suit upon a mortgage w'as compromised and the 
arrangement between the parties in their own language ! 
was given in the schedule attached to the decree. By > 
the terms thereof a certain sum became the decretal ’ 
amount and an order absolute for sale was made. The 
decree, however, on certain terms, “will not be executed ■ 
by sale of the mortgaged properties or otherwise for a 
period of five years.” If the terms were not complied ' 
with, the mortgagee was to be entitled “to execute the 
decree by sale of the mortgaged properties in suit 
through Court in the usual way.” There was, however, 
no clause expressly giving leave to mortgagee to apply 
for a personal judgment for the deficiency, if any. 

Held^ that there w’as^ nothing to suggest that the 
mortgagee intended to give up his right to a personal 
judgment for the balance due after the sale and that the 


f MORTGAGE— Prior and subsequent. 

: mere omissiott of the clause reserving leave bad no 
. such effect. {,Lord Thatikerton.') SUNOERMULL v. J.C. 
Galstaun. I.E. 19S2P.G. 216(1) = 137 1.0.67^ 
: (1)=36 O-W-N. 109=64 O.L.J. 400=36 Ii.W. 669= 
i 62 170 (P.C.). 

i [B. 59 C. 1314(1323).] 

Personal liability — Purchaser from mortgagor — 

Undertaking to pay mortgage debt to mortgagee — Suit 
by mortgagee — Right to personal decree. See CON- 
TRACT— THIRD PARTY. 68 M.L.J. 169. 

Personal remedy. 

See also T. P. ACT, S. 100 AND MORTGAGE SUIT — 
Costs, mfra. 

Personal remedy — Practice — Powers of Court. 

See C.P. CODE, O. 34, R. 6. 36 C.W.N. 109 = 36 
L.W. 669 = 62 M.L.J. 170 (P.C.). 

“ P crsonal i-etnedy — Right to — No personal covert'- 

ant. 

Where the mortgage deed did not contain an express 
covenant to pay the money and apart from the stipula- 
tions relating to the mortgage there was no covenant 
from which an implied promise could be deduced, 

II eld ^ that the mortgagee could not in such a case ask 
for a personal decree. (Shadi lal, C.J. and Broadway, 
J.) Pala z/. Mehra. 33 P.L.R. 1072 = I.R. 1932 
Lah. 657 = 140 I.C. 430 (1). 

Place of payment. 

■ ■ P late of payment, 

A mortgage debt is payable at the place the mortga- 
gee resides, for unless a particular place be agreed upoi> 
for payment of the mortgage debt a personal tender is 
generally necessaiy. {Milter and M, C. Ghose, //.) 

\ DHARANIDHAR ROY V. P D. SET HI. 60 Cal 782 = 

! IR. 1933 Cal. 476 = 143 I C. 786 = 37 C.W.N. 489 = 
67 O.L.J. 206 = A XR. 1933 Cal. 379. 

Prior and subsequent. 

See also T. P. ACT, Ss. 60 AND 67 {d) AND SUBSE- 
QUENT Mortgages, mfra, 

Prior and subsequent — Auction-purchaser in exe- 
cution of decree on prior mortgage — Subsequent mort- 
gagee not impleaded— Rights of parties. See C.P. 
CODE, O, 34, R 1— NON JOINDER. 53 All. 1023 = 
1931 A.L.J. 729 = A.I.R. 1931 All. 466 (F B ). 
—Prior and subsequent — First mortgagee in 
possession in execution of his decree — Ri ghts of puisne 
mortgagee. 

The puisne mortgagee’s right, when he is not a party to 
the first mortgagee’s suit is limited to a right of redemp- 
; tion or sale of the mortgaged properties subject to the 
I lien the first mortgagee or auction purchaser on a 
decree by the latter and he cannot in execution of his 
j decree under O. 21, R. 95 compel the first mortgagee to 
: part with possession without redeeming the first mort- 
gage. A.I.R. 1930 Bom. 221, Rel. on, {Agarwala, Jl) 
Rajkishore Prasad Narain Singh v. Saligram 
Prasad. A.I.R. 1934 Pat. 216. 

-Prior and subsequent — Foreclosure and posses- 
sion by former mortgagee— Remedy of latter mortgagee 
— Suit for foreclosure — Liability to redeem first, Seo 
T.P. act, S lOl. 156 I.C. 498 = 1985 O.W.N. 684 = 
A.I.R. 1936 Oudh 411. 

Prior and subsequent — Prior charge- holder 

— Mortgage suit — Omission to set up prior charge 
in suit by subsequent mortgagee~-Decree in that tuit 
operates as res judicata — Precluded from falling back 
I on his superior rights or enforcing them against subse- 
' quent mortgagee. Ste C.P. CODE, S. 11, EXPL. IV. 
18 N.L.J. 274. 

: — -Prior and subsequent — Penal nature of interest 

in Prior mortgage — Subsequent mortgagee, if can pleads 
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MOBTGAOE-^Ptlor and subsequent. 

It Is Open to a subsequent mortgagee with notice of 
the prior mortgage to plead that the stipulation as to 
interest in prior mortgage is of a penal nature. {^Skemp 
and /at Lai, //.) ShUGAN ChaND v, PHUL CHAND. 
168 1.0. 359 = 8 E.L. 241 == 37 P.L.E. 166 = A.I.E. 
1936 Lab. 456. 

^ Prior and subsequent — Penal proruisions in ear- 
lier mortgage — Right of subsequent mortgagee to 
impugn. 

In the case of several mortgages the subsequent mort- 
gagee does not become the absolute owner and he is the 
representative in interest of the mortgagor only to 
this extent that he is entitled to redeem the previous 
mortgage. If the previous mortgage is not invalid or 
void be cannot challenge the terms thereof on the 
ground that interest is excessive or penal as he entered 
into the bubseqent mortgage with eyes open. The mort- 
gagor in such cases may be entitled to certain reliefs on 
equitable considerations prevail in favour of the subse- 
quent mortgagee. {Abdul Rashid, /.) FHUL CHAND 
z/ Shugan ChaND. 1561.0. 1116==7 E.L. 838== 
A.I.E. 1934 Lah. 799. 

Prior and subsequent— Prt or mortgage satisfied 

by private sale of property — Suit by second mortgagee — 
Sale — Purchase tn execution by second mortgagee — 
Priority, 

On 1-5-1900, item 1 was mortgaged to third defen 
dant; on 25-3-l9t0, items 1 and 2 were mortgaged to 
first plaintiff. In 1904, D-3 brought a suit impleading 
P-1 and the properties to sale in 1905. There were no 
bidders but D 3 privately purchased the property from 
the mortgagor. In 1914 P I brought a suit impleading 
D-3 and obtained a decree and purchased the property 
in Court auction. D-3 claimed that as he was the first 
purchaser, the rights of P-1 were subject to his prior 
lien. 

Held, that as D-3 had chosen to satisfy his decree so 
far as the property was concerned by private purchase 
he w’as only in possession as representing his mortgagor 
and could not claim any priority over P-1. {Pakenham 
Walsh, /.) ANNAVI PILLAI v, MACHAMMAL. I.E. 
1933 Mad. 403 = 144 I.0. 366 = 38 L. W. 190 -= A.I.E. 
1933 Mad. 696. 

Prior and subsequent — Prior mortgagee pur- 
chasing property in execution of his decree — Suit for 
redemption by noti impleadtd puisne mortgagee — Mode 
by accounting. 

Where a prior mortgagee obtains a decree on foot of 
his mortgage and purchases the mortgaged property in 
execution of his own decree, to which the puisne mort- 
gagee was not a party, the sale cannot be considered to 
be of no effect at all. It effectively transfers the mort- 
gagor's right to the prior mortgagee (auction-purchaser) 
as between the mortgagor and the prior mortgagee, 
though the sale is not binding on the subsequent mort- 
gagee, who can, in spite of it, exercise his right of 
redemption. In the exercise of his right of redemption 
the puisne mortgagee is entitled to treat the prior mort- 
gage as still subsieting. Not being bound by the decree, 
he can ignore it. The necessary corollary to this is that 
account of the mortgage money is to be made up on the 
basis of the stipulations contained in the mortgage-deed. 
In redeeming the mortgage he must pay the principal 
and interest calculated up to date. At the same time, 
the prior mortgagee, who has been in possession of the 
mortgaged property by virtue of the auction sale held in 
execution of his own mottgage decree should account for 
the usufruct received by him. 

In a case where it was not known what amount of 
principal and interest was due to the prior mortgagee at 
the time of his obtaining possession and there was no 
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evidence to show whether in the years which followed 
the auction-sale the profits of the property were sufficient 
to pay the interest each year on the aggregate amount 
on which interest was running, the Court accepted the 
prior mortgagee's case that redemption might be allowed 
to the puisne mortgagee on payment of a sum represent- 
ing the mortgage money due on the date of the decree 
passed in favour of the prior mortgagee. {Niamatullah 
ami Rachhpal, J/f) RaMJI LAL ROSHAN SlNGH. 
165 I.C. 696-7E.A. 967- A.I.E. 1936 All. 298(2)= 
1936 A.W.E. 481-1935 A.L.J. 687-A.I.E. 1936 
AU. 692. 

Prior and subsequent— Prior mortgagee — Right 

set up as shield— Limitation, 

There is no limitation for the prior mortgagee’s set- 
ting up his rights as a shield against the puisne 
mortgagee. {Bisheshwar Nath and Pullan, //.) 
Mathura Prasad v, Ghanshiam Das. I.E. 1931 
Oudli319=132IO 767-14 O.L.J. 233-8 O.W.N. 
179 -A.I.E. 1931 Oudbl67. 

— Prior and subsequent — Rt^ht to possession — P^xe- 
cuiion sale. 

Where a sale in execution of a decree obtained on 
foot of puisne mortgage takes place during the pendency 
of a suit on the prior mortgage, apart from the rule of 
lis pendens, if the second mortgagee is the earlier pur- 
chaser, the prior mortgagee will have the right to take 
possession as plaintiff if a suit on his mortgage be 
not time barred. If the second mortgagee redeems him 
the second mor tgagee will retain the property. If the 
prior mortgage has become barred by time the prior 
mortgagee cannot obtain possession. 

Per Mukerji^ /., dissenting. — Generally it is the first 
purchaser who gets the property and the question of 
purchase has nothing to do with the priority or poste- 
rity of the mortgage in enforcement of which the pro- 
perty is sold. {Sulatman, A C,J„ Mukerji, Banerjt, 
Young and Pullan, //.) RaM SaNEHI LAL z/ JaNKI 
PRASAD. 53 AU. 1023 = I E. 1931 All. 769 = 134 I.C. 
1 = 1931 A.L.J. 729-A.IE. 1931 All 466 (F.B.). 

[E. 56 A 134 (138); 63 M.L.J. 394 (403 404); Eel. 
38 C.W.N. 1178 (1182). D. 1932 A.L.J. 1116 (1117); 
Appl. 1933 A.L.J. 934 (936). Eel. 62 Cal. 75 (81).] 

Prior and subsequent — Right of subsequent mort- 
gagee indicated. 

Under the general law the second mortgagee is entitl- 
ed to redeem the first and the latter cannot sell the pro- 
perty free from the mortgagees unless an opportunity is 
given to the subsequent incumbrancer to redeem the 
earlier mortgage. Similarly the second mortgagee’s 
right to sell the property may take one of three shapes. 
(1) If the first mortgagee or his representative was made 
a party to the suit he may ask for (a) redemption and a 
further sale (b) sale free of mortgages with a direction 
to pay the mortgagees in order of their priority. (2) If 
the prior mortgagee or his representative was not made 
a party, he can get a decree for sale subject to the rights 
of the prior mortgagee. . {Ramesam, Anantakrishna 
Ayyar and Cornish, //,) NaGENDRAN CHEITIAR v, 
Lakshmi Ammal. 66 Mad. 846 = 6 IE. (Mad.) 9= 
144 I.O. 833 = 1933 M W.N 384 = 38 L W. 169 = A.I. 
E. 1933 Mad. 683 = 65 M.L.J. 108 (F B ). 

——Prior and subsequent — Rival purchasers in exc^ 
cutionof mortgage decrees — Priority — Doctrine of \v& 
pendens. 

In a contest between the plaintiff, who traces his right 
to the earlier sale in the later suit by the puisne mort- 
gagee, and the defendants, who claim under the later 
purchase in the earlier action by the prior mortgagee, 
the plaintiff must be held to have preferential right to 
possession on the facts, that the mortgages being simple, 
possession remains with the mortgagor and that a sale 
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of his interest, in a suit either hy a prior or a puisne 
mortgagee, must convey to the purcha'^er the mort- 
gagor’s right to possession. Such a right obtained by 
the plaintiff cannot be affected by Its psndens though 
the purchase under which he claims has been made 
during the pendency of the suit brought by the prior 
mortgagee. No suit can operate as a Its pendetts so as 
to aftect the antecedent transfers which have come into 
existence piior to it; the transfers being unaffected, the 
legal proceedings brought to enforce those transfers are 
likewri^e immune from the operation of the rule. {Ven 
katnsuhba Kao, /.) SUkAMMA NaYURALU v. SukaY- 
YA. 68 Mad 266 - 40 L.W. 440 - 1934 M W N. 1079 
= 1621.0 612=7 E.M. 259 = A.I.R. 1934 Mad. 585 
= 67M.L.J. 312. 

- "•‘Prior and subsequent — Suit^ by each mo^'i^a^ee 
without impleading the other — Decrees and sales — 
Rights of purchasers. 

When a second mortgagee obtains a decree on his 
mortgage and in execution of that decree the property is 
sold and purchased by a third party, the first mortgagee 
who institutes a suit on his mortgage against the mort ' 
gagor alone after the decree on the second mortgage and j 
purchases the propeity in execution of his decree is not! 
entitled in a suit for possession or declaration of title 
against the mortgagor and the third person in posses- ; 
sion, to a decree for po’'Ses‘*ion as against such third 
person; nor can his ‘suit be treated a suit to enforce ■ 
his mortgage, w'hen his light to do so has become barred i 
by limitation. He can no doubt fall back on his mort- j 
gage and biing an appropriate suit subject to the law or j 
limitation; but he cannot claim any deduction of time 
on the ground that by reason of his parchase there was 
a fusion of the rights of the mortgagor and mortgagee 
on him. (^Nasim Alt and iChundkar, //.) JAGAT 
Chandra Vkv. Abdul Rashid. 62 Cal. 75 = 1641. 
C. 868 = 7 R.D. 642 = 38 O.W.N. 1178 -A.I.R. 1935 
Cal. 139. 

prior and subsequent — Suit by each mortgagt'e 

without impleading the other — Riv'il purchasers — Pur- 
chaser under sale in execution of decree on first— Ob- 
st ruction to by purchaser under decree on second mort- 
gage — Suit by foimer — Maintainability. 

A property was mortgaged first to one ^ in I9l0 and 
later on to defendant No. 2 in 19 16. The latter sued on 
his mortgage in 1922 without impleading B, and got a 
decree in execution of wdiich defendant No. 1 purchased 
the property and got his sale certificate on 30th Novem- 
ber, 1927. In 1924, B sued on her mortgage without , 
impleading defendant No. 2, and got a decree, in execu- , 
tion of which plaintiff purchased the property on l6th 
December, 1927. In 1928, plaintiff applied for delivery | 
but was obstructed by defendant No. 1, who was in 
possession. An ipplication for lemoval of obstruction 
having proved unsuccessful, plaintiff in 1928 instituted a 
suit for sale on the first mortgage, giving the first de- 
fendant an oppoilunity to redeem the mortgage. 

Held^ that the suit was maintainability and that the | 
omission of the plaintiff to apply to set aside the sale 
under O. 21, R. 91, C. P. Code, was no bai to it. (^Beas- 
ley, C.J. and King, /.) VENKATASWAMI CHEITIAR 

"'ANkaranarayanan Chkttiah. 58 Mad 825 = 

69 M.LJ.566 = 154 1.0.623=7 R.M. 69 = 40 L.W. 
734 = AI.R. 1935 Mad. 12. 

-——Prior and suhsequeiit — Suit by prior mort- 
gagee without impleading assignee from puisne mort* 
gagee and purchase in eucution-^Suit by assignee to 
redeem prior mortgage^Rights of parties. 

The owner of six villages mortgaged one of them to 
D and subsequently all of them to X, D brought a 
suit on his mortgage but did not in the first instance im* 
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i plead X who assigned his interest to P, X was after - 
! wards impleaded as a party to the suit, a decree was 
1 obtained and Z) purchased the property mortgaged to 
him. P brought the present suit to redeem the prior 
mortgage of D. 

Held, that P was entitled to redeem the mortgage of 
1 D but D had no right to redeem over against P, that 
' the mortgage of D should be treated as still subsisting 
' and that P could redeem only on the payment of the 
j amount due under his mortgage and not merely the 
I amount which D paid for the property in the execution 
I sale. {Wort and James, //.) MT. SHEORaTaN KoeR 
1 7A Kamta Prasad. 11 Pat. 415= I.R. 1932 Pat. 

' 198=139 I.C. 78 = 13 Pat.L.T. 682-A.I.R. 1932 
1 Pat 270. 

; Prior and subsequent — Suit by second mortgagee 

I without impleading first — Subeequent suit by first im- 
pleading second — Decree and sale of entire property in 
; execution — Second mor t gagee* s right in personal decree. 

Where a second mortgagee files a suit on his mort- 
gage without impleading the first mortgagee to the suit 
and subsequently the fiist mortgagee sues on his mort- 
gage impleading the second moitgagee also and obtains 
a decree in execution of which the entire mortgaged 
property is sold, without leaving anything to be sold in 
execution of the decree in the second mortgagee’s suit, 
the latter i> entitled to a personal decree in his suit. 
{Venkatasubba Rao, /,) DURAISWaMI z>. RaNGA- 
SWami Aiyangar. 162 I.C. 416 = 7 R.M. 224 = 1934 
M W.N. 1181 = 40 L.W. 607=A.I.R. 1934 Mad. 726 
= 67 M.L.J. 468. 

’—“Prior and subsequent — Suit for sale by prior 

mortgagee — Rights of subsequent mortgagee. 

In a suit for sale by prior mortgagee, the rights of 
the second mortgagee aie very limited; he has the right 
j to redeem the prioi mortgage or to receive his mortgage 
i money out of the surplus sale proceeds after .satisfac- 
! tion of the prior mortgage treating the suit as one for 
! his benefit; but he cannot ask for a sale of the property 
I if the prior mortgagee’s claim is satisfied before the sale 
, nor can he ask for the sale of some other property 
I included in his own mortgage; and for either of the.se 
. purposes he must bring a separate '•uit fOr sale on his 
own mortgage. {Mosely and Mackney, //.) WAN 
Taik Ya z\ vr. S. S. Chettyar Firm. 165 I.O. 954 
=7 R.R. 367=A.I.R. 1936 Rang 26. 

'Prior and substquent — Suit on two mortgages 

without impleading subsequent mortgagee, decree and 
sale— Purchase of property — Suit by subsequent mort- 
gxge impleading purchaser in possession of property — 
Right of purchaser to set up two mortgages as shield. 

Two mortgages were effected in respect of property 
to the same person and subsequently a third mortgage 
to another. On a suit filed on the two mortgages, the 
subsequent mortgagee was not impleaded. The suU 
was decreed and the properties were purchased at 
auction-sale. The purchaser got possession. The sub- 
sequent mortgagee filed a suit on his mortgage implead- 
ing the purchaser. 

Held, that the purchaser was entitled to set up the 
mortgages as a shield and to claim that the plaintiff 
i should redeem those mortgages before the property in 
his possession could be put to sale but that he was 
entitled not to the amount paid at the auction but the 
principal amount on the mortgage with interest up to 
date of possession. 43 All. 469 (P.C.) ; 52 All. 331 
and A.I.R. 1931 All. 466, Rel. on* {Bennet and Bajpai, 
//.) Sarda Prasad v. Kanhai Lal. 6 I.R. (All ") 
53 = 146 I.C. 304 = 1933 A.L.J. 934 =A.I.R. 1933 
All. 412. 
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— Prior and subsequent — Vendee undertaking to 

pay Prior m or t gage^ Delay tn payment — V endee' s rt ght 
to further interest zn suit by subsequent mortgagee. 

Where a vendee who had undertaken to pay off the 
prior mortgage under his sale-deed and obtained posses- 
sion of the mortgaged property, delayed payment in 
consequence of which delay farther interest accrued the 
vendee was entitled to claim credit for the extra interest 
which had accrued on the prior mortgage, when a suit 
was brought by the subsequent mortgagee The subse- 
quent mortgagee was not privy to the contract between 
the mortgagor and the vendee and could not be allowed 
to take advantage of the terms of that contract. If 
owing to the delay in payment the mortgagor had 
suffered any loss, it would be his right to recover com- 
pensation from his vendee. I3ut the delay in th^ pay- 
ment of a prior mortgage, either by the mortgagor 
himself or by mortgagor's leprescntautive, would not 
in any way cause harm to the subsequent mortgagee 
who should himself have paid off the prior mortgage 
and claimed subrogation, {Sulatman^ C./. and King, 
/.) Umed Singh v, Babu Ram. 7 R.A. 47 = 160 I. 

O. 937=1934 A.L.J. 887=== 4 A.W.R. 221 = AXR. 
1934 All. 1035. 

Priority. 

T. P. ACT, SS. 59 AND 68, AND SUCCES- 
SIVE mortgages, infra. 

S ' " ^Prionty — Arrears of revenue— Sale for-^ 

Deposit fnfi\eqi*ent to final decree on mortgage by holder 
of final decree for sale — Priority. 

The holder of a final decree for sale of mortgaged 
property U entitled to maintain a separate suit to en- 
torce a further charge against huch property for pay- 
ments made to prevent a sale for ar tears of revenue 
which fell due after the passing of the final decree and 
while execution proceedings were pending. In respect 
of such payments, he is entitled to priority over a sub- 
sequent mortgagee of the same property. 11 M.I.A. 
241, Appl. \Sir John Wallis.) IVTanohaK IjaS i'. 
Hazakimuli,. 58 I. A. 341 = 59 Cal. 463 = I.R. 1931 

P. O. 293 = 134 1,0. 645 = -1931 M.W.N. 1163 = 34 L. 
W. 472 = 33 Bom.L.R. 1345=8 0.W.N. 893 = 35 0. 
W.N. 1040 = 1931 ALJ 800 = 54 C.L.J. 125=A.I. 
R. 1931 P C. 226 = 61 M L.J. 343 (P.O.). 

[D. 55 M. 468 (47S).] 

Pi I on ty — Attachment — Prohibitory order affix- 
ed subsequent to execution of m ortgage. 

To render an attachment effectual, the affixing of the 
prohibitory order on the couil-house is absolutely neces- 
sary. Where such affixing i*? later in date than the 
execution of a mortgage, the mortgage lien is not 
affected by the attachment even though the attachment 
was prior to the execution of the mortgage. 55 1. A. 
256, Foil. (Afukerji and Guha, //.) NABaDWip 
CHANDKA Das V. l.OKE NATH Kov. 69 Cal. 1176== 
36 C.W.N. 733 = 142 I.C. 452 = I.R. 1933 Cal. 293= 
A.I.B. 1933 Cal. 212. 

Receiver. 

See also C. P. CODE, O. 40, R. 1— MORTGAGE 
SUIT AND T. P. ACT, SS. 58 {b) AND 67. 

Receiver — Appointment — Equitable mortgagee — 

Right to apply for. j 

An equitable mortgagee, though he is not entitled to 
possession of the mortgaged properties, has the right to 
ask for the appointment of a receiver in his mortgage 
suit and a receiver will be appointed if the demands of 
justice require that the mortgagor should be deprived of 
possession. (1914) 1 Ch. 954; 47 C. 418, Foil. {Mad- 
havan Nair, J.) MAHARAJA OF PlTTAPURAM v. 

Gokuldas Goverdhanadoss. 64 Mad. 566 « 1. 1 
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R. 1931 Mad. 744 = 133 I.C. 604=34 L.W. 165= A. 
I.R. 1931 Mad. 626 = 61 M.L.J. 111. 

Receiver — Equitable mortgagee — Right to apply 

for appointment. 

An etjuitable mortgagee can in a proper case apply 
I for the appointment of a receiver. 122 I.C. 483, Rel. 
on. yjohnstone, J.) JASWANT SINGH V. PUNJAB 
National Rank, Ltd. I.E. 1931 Lak. 769 = 133 1. 
O. 433 =- A.I.R. 1932 Lah. 82. 

. — Receive I — Mortgage suit — Appointment of — Dis- 

cretion of flint Court 

No doubt it is true that in a simple mortgage a 
Receiver should not be ordinarily appointed but as the 
appointment of a receiver is in the discretion of the 
Court and unless strong grounds are shown that the 
, Court was wTOng in appointing the Receiver* the Court 
; will not ordinarily interfere with a discretion exercised 
i by the lower Court. (Air ami Brown, /.) OOPAL 
! Krishna Kundu ?/. Hanu narangroy Nand 
! KiShore. I.R. 1933 Rang. 97 (1) = 144 I.C. 266 = 

! A.I.B. 1933 Rang. 94. 

! Receiver — Mortgage tint — Appointment of re- 

ceiver — Mortgagee's title to rents and profits collected — 

! Priority of Croton debts due horn mortgagor* 

Roth in England’and in India, the propriety of appoint- 
ing a receiver in a suitable ta.se in .a mortgage suit 
cannot be challenged. The pioperty in the hands of 
such a receiver is in custcdia icgis for the person who 
can make a title to it. The rents and profits arising out 
of the moitgaged land in his hands would form part of 
the mortgage which was created to seemt' repayment of 
the loan and the mortgagee has a legal title to them as 
forming pait of bis security. It follows, therefore, that 
they are not payable to the moitgagor, or to the C rown 
for debt due from the mortgagor, in priority to the 
mortgagee decree-holder. (^Pugc, 6\ J.and Ba U%J^ 

: Ma JOO TkaN t/. COLLUCIOK OF RANGOON. 12 
i Rang. 437 = 165 I. C. 776 = 7 R.R. 366 = A.LB. 1934 
I Rang. 321. 

j Receiver — Receiver appointed at instance of 

I equitable mortgagee — Monies rcalned by receiver — 

! Preferential rights of inott gagee. 

Where a receiver is appointed by Court i n re.'.pect of 
j certain properties at the instance of a person in whose 
; favour an equitable mortgage of tho'-e properties had 
I been created by deposit of title-deeds the equitable 
i mortgagee, in the event of the security proving insuffici- 
j ent will have in regard to any monies realised by the 
• receiver from the pioperties a preferential right as 
against the ordinary creditors of the mortgagor to the 
extent of his debt. 54 Mad. 565, Foil. {Milne, J. C. 
and Mehta, A. J. C.) OFFICIAL A.SSIGNEE v. PUNJAB 
; NATIONAL Bank, LTD. 26 SL.R. 61 = I.R. 1932 
Sind 79 = 137 I.C. 338= A. I.R. 1932 Sind 82. 

Receiver — Receiver appointed — Sale of property 

in execution of money decree — Rights of purchaser to 
income collected by receiver. 

The appointment of a receiver in a mortgage suit de- 
priving as it does the mortgagor of his right to deal 
with the income negatives also the right of a Court auc- 
tion.purchaser in execution of a money decree to it 
even though the receiver himself was made a party to 
the execution proceedings and leave of Court w^as grant- 
ed to’exccute the decree against him. (1903) 2 Ch. 
727, Foil- (Venkaiasubba Rao ami Rally, JJ ) PONNU 
Chettiar Sambasiva Ayyar. 66 Mad. 646 = 
1933M.W.N. 842 =I.R. 1933 Mad. 121 = 1411.0. 
372=37 L.W. 788 = A.I.B, 1933 Mad. 293 = 64 M.L. 
J. 682. 

Redemption. 

See also C. P. CODE, O. 34, R. 7 AND T. P. ACT, 
Ss.60, 85 AND 91. 
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■ Redemption — Construction of covenants | 

The mortgage-deed provided for the a term 10 years i 
bat there was also a clause to the effect that the mort- I 
gagor would be entitled to redeem the property if be 
paid within 10 years. ( 

Held^ that the person as to duration having been dis- ! 
linctly mentioned the mortgagor could not sue for re- i 
demption before the expiry of 10 years. 1 

Quaere, Whether if the mortgagor could sue for re- | 
demption before that period if the mortgagee commits a 
breach of contract, (^Mukerft and Allen,, //.) AKBAR 
HUSAIN z/. Shah ahsamul Haq. IB. 1931 All. 
84S» 134 1.O 469 = A.I.B. 1932 All. 165. 

' Redemption — Decree in redemption suit simply | 
providing for dismissal of suit in default of payment I 
—Second suit for redemption -‘Maintainability , 

The right to redeem is a right conferred upon the | 
mortgagor by enactment, of which he can only be de- i 
priv^ by means and in manner enacted for that pur- i 
pose, and strictly complied with. If the decree in a re- j 
demption suit departs from the form required by S. 92, ■ 
Transfer of Property Act, and simply provides that in 
case of default by the plaintiff in payment “his case will 
stand dismissed** and no payment of the mortgage 
money is made, the decree cannot be construed to be an 
order of a Court extinguishing the right to redeem with 
in the meaning of the proviso to S. 60, and a second suit 
for redemption is properly maintainable. {^Lord Russell 
of /Cillowen.) RAGHUNATH SiNGH v. HANSRAJ 
KUNWAR. 61 1.A. 362-66 All. 661-39 O.W N. 9- 
1934 M.W N. 1066-16 Pat.Ii.T. 697-60 O.L.J. 337 
-36Bom.L.E. 1189-7 B.P.O. 47-161 I.O. 37-11 
O.W.N. 1092-40 L.W. 390-1934 A L. J. 900-4 
A.W.E,368=A.I.B. 1934 P.C. 206-67 M.L.X 813 
(P.OJ. 

Redemption -^Failure to prove specific mortgage 
— Defendants shown to be mortgagees — Liability tn 
redemption. 

In a suit brought by the plaintiff for redemption of 
two mortgages executed some thirty years before suit in 
favour of the defendant’s father the evidence showed 
that the plaintiff’s husband had at one time title to the 
trees (the subject of the mortgages) and that the defen- 
dant was in possession as mortgagee under some 
mortgage but the plaintiff failed to prove the specific 
mortgages alleged by her or the terms thereof. 

Held,, the findings were sufficient to entitle the plain- 
tiff to redeem. Once it was shown the defendant was 
shown to be in possession as mortgagee, it was incum- 
bent on him to prove his title which he had failed to do* 
27 Bom. 27l, Foil. {^Courtney^Terrell,, C, J. and 
Adami.J,) KaILASH KAI v , MT. JaGA KUER. 10 
Pat 417-I.B. 1931 Pat. 390 = 133 I.O. 678 = 13 
Pat.L.T. 164= AXR. 1931 Pat 296. 

■ '^Redemption — I^ase back to mortgagor — Sub lease 
by mortgagor — Suit for possession by mortgagee — Sub- 
lessee's right to resist — Suit by latter to redeem — Main- 
tainability. 

Where a mortgagor who has executed a mortgage takes 
hack the mortgaged property on lease from the mortga- 
gee the latter is entitled, on termination of the lease, to 
get back possession of the property from the mortgagor 
lessee ; and when the mortgagor himself grants a lease 
of that property after the mortgage, the lessee who so 
takes it from the mortgagor is only a sub-lessee and not 
in the position of one who has a mortgagor’s interest 
entitling him to redeem the property. The sub- lessee 
cannot therefore resi'?t a suit by the mortgagee or his 
assignee for possession by himself filing a suit for redemp- 
tion. {Macikavan Nair^/') KRISHNAN z/. GOPALA 
KURUP. 168 I.O. 1073-8 B.M. 428-1936 M.W.N. 


748-42 L.W. 261- A.I.E. 1935 Mad. 813-69 M.L. 
J. 331. 

Redemption — Mortgage of occupancy holding — 

Suit for redemption — Defendant setting up different 
mortgages — Decree on defendant's admission — Agra 
Tenancy Act (1901), S, 20. 

Where in a suit for redemption of mortgage, the 
plaintiff fails to establish the particular mortgage, which 
he seeks to redeem, and the terms thereof, he cannot 
ordinarily be allowed to fall back upon the defendant’s 
admission and to redeem a totally different mortgage. 
But a suit for redemption of an occupancy holding, 
illegally mortgaged by the plaintiff, is a suit for pos- 
session, the plaintiff offering to pay the sum advanced 
by the defendant, and if there is no other objection to 
a suit for redemption of an alleged mortgage of occu- 
pancy holding being treated as a suit for possession, a 
decree may be passed in favour of the plaintiff on the 
admission of the defendant, who sets up a different 
mortgage provided the defendant is not taken by sur- 
prise and i.s not otherwise prejudiced. {Niamatnllah^ 
/.) MT. DUKHI V, INDERMAN AHIR. 163 I.O. 908 
-7 B.A. 647- A.I.B. 1934 All. 666. 

-Redemption — Mortgage suit — Sale of equity of 

redemption — Right to redeem put an end to. 

There is nothing in the law in force in Mysore that 
stands in the way of a mortgagee buying the equity of 
redemption in execution of a decree obtained by himself 
for the recovery of arrears of interest due on the mort- 
j gage. If such a sale is not in due course set aside 
I within the period of limitation provided for and the sale 
I is in consequence confirmed the mortgagor or his heirs 
I cannot bring a suit for redemption, as the right of 
I redemption is lost by the Court sale. {Doraswami 
\ Iyer,, C./. and Mahadevayyn, /.) SUBBA RAO v. 
Shame Gowda. 10 Mys L.J. 478. 

• 'Redemption — Partial redemption — Mortgagee 

relinquishing claim against part purchaser in Court — 
Right of purchaser of other part to redeem piecemeal, 

! Although a mortgagee in a suit on the mortgage 
relinquishes his claim as a against|a purchaser of part of 
' the mortgaged properties in Court, the purchasers of the 
other portions of the property are not on that ground 
; entitled to redeem piecemeal, i.€., by paying proportion- 
. ate shares of the mortgage money. In a case where the 
mortgagee releases a portion of the mortgaged property 
! without any notice of right of a third party who has 
' purchased a portion of the equity of redemption, differ- 
[ ent considerations might arise. {Mi tier and Patterson,, 

//.) Bengal Coal Co., Ltd. v. Sitaram Chat- 
TERJI. 159 I.C. 169-61 O.L.J. 660 = A.I.B. 1936 
Oal. 667. 

! ‘Redemption — Partial redemption — Release of 

I part by mortgagor — Right of purchaser of part of equity 
; of redemption. 

I A purchaser of a portion of the equity of redemption 
I is not entitled to redeem his portion of the property 
only, when subsequent to his purchase, the mortgagee 
I without the knowledge of such purchase, released from 
i the mortgage some other of the mortgaged properties, 
i {Mitt er and McJ\fair^ //.) PRANBALLAV SAHA v. 

! BHAGABAN CHANDRA SEAL. 61 Cal. 894-162 I.C. 
429 - 7 B.O. 272-59 O.L.J. 473-A.I.B. 1934 Oal. 
776. 

Redemption — Partial redemption — Right of 

transferee to claim — Conduct of mortgage — Equitable 
: considerations. 

Where a mortgagee releases certain of the items of 
' properties mortgaged to him, a transferee of certain 
I other items, who has no knowledge of the release on the 
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M0BT(9tA.aE— Redemption. 

date of the transfer, can apply for redemption of his items 
on payment of a proportionate part of the debt. Such 
a transferee is entitled to urge on equitable grounds 
that when he took the transfer there was one indivisible 
mortgage and when after he got the transfer the 
integrity of the mortgage was broken behind his back, 
he was entitled to claim partial redemption. {Mukherji^ 
/.) PRANBALLAV SaHA V, BHAGABAN CHANDKA 

Seal. 6 I.R. (Cal.) 127=>145 I.C. 667 = 37 O W.N. 
424=A.1.B. 1933 Cal. 588. 

^Redemption — Partial redemption — Spitting up 
iy mortgagee — Omission to implead persons interested in 
part in smt on mortgage — Effect. 

Ordinarily a mortgage is no doubt indivisible, but 
this provision is for the benefit of the mortgagee who 
can by his act create a situation under Tvhich the integ- 
rity of the mortgage must be held to have broken up. 
One well known instance of splitting up is when the 
mortgagee himself acquires the equity of redemption in a 
portion of the mortgaged property. In that case persons 
interested in the remaining portion can insist upon 
redemption of that portion only on payment of 
the proportionate mortgage debt. If the mortgagee 
omits to implead in his suit persons interested in a 
portion of the property and brings the property to sale 
and purchases it himself he is bound to allow redemption 
of the portion concerned on payment of the proportion- 
ate amount. {Kkaja Mahomed Noor and Agarwala, 
y/.) BHEKDARI MaHTON V. RADHIKA KOER. 13 

Pat. 364= 16 Pat.L.T. 78= 166 I.C. 636=7 R.P. 603 
= A.I.E. 1934 Pat. 648. 

— ' ^ •’^Redemption ^Possession a f mortgagee — A’l ght to 
redeem . 

Where certain persons accept the position of mort- 
.gagees, they are precluded from acquiring a title by 
adverse possession. Possession for however long a 
period by a mortgagee can give him no title other than 
the title which he has acquired by his mortgage The 
owner can in such a case always redeem the mortgage. 
{Putlan and Niamatullah^ JJ.) BaSDEO RaI v. JaI- 
MaNGALRai. 136 1.0. 69 = I.R. 1932 All. 117 = 

1931 A.L.J. 914=A.I.E. 1932 All, 63, 
—Redemption — Possessory mortgage — Tacking 
bond by mortgagor — Suit to redeem — Right of mortgagee 
do claim bond amount. 

In a suit by a mortgagee for redemption of his posses- 
sory mortgage the mortgagee is entitled to insist on the 
payment of the sum due under the tacking bond, if he 
ds otherwise entitled to it regardless of the question 
whether his suit on foot of that bond if brought at the 
time of the redemption suit would be barred by limita- 
tion. Redemption cannot be allowed unless the plaintiff 
pays the principal and interest due under the taking 
bond. (^Pullanani Niamatullak., J J.) PARAS RaM 
Chaubey V. Sheo Dhan PaNdey. I.R 1932 All. 
440=138 I.C. 492= 1932 A.L.J. 596 = A.I.E. 1932 
All. 558. 

""Redemption — Right of attaching creditor to 

redeem — Purchase by him during the pendency of the 
mortgagee’s suit on the foot of his mortgage. See 
MORTGAGE SUIT—RTGHTTO POSSESSION. 1932 A.L. 
J.289 = A.I.E 1932 All. 366. 

" ^ R edemption — Right of., before expiry of term. 

If there is nothing in the document to show that the 
mortgagor is entitled to redeem during the term for 
which the mortgage is created, the right of redemption 
•can only arise on the expiration of the specified period. 
{Young, CJ. and Rangi TM, /.) MOHAMMAD 
Hasan v . Chandu Ram. 16 Lah. 440=1681.0. 
409=37 P.L.E. 609. 


MORTGAGE— Redemption. 

i —Redemption^ Right to sue for — Transferee from 
j benamtdar mortgagor. 

J A transferee from the heirs of a benamidar mortgagor 
can maintain a suit for redemption. 29 C.L.J, 434 
and 45 Cal. 909 (F.C.), Rel. on. {Sundaram Chetty, 

! /.) Mahomed Sherief Sahib v. Syyed Kasim 
Saheb. 6 I.R. (Mad.) 33*146 I.O. 230 = 1933 M. 
W.N. 642=38 L.W. 266= A.I.E. 1933 Mad. 636. 

* •" " 'Redemption — Sale of property to mortgagee for 
! mortgage amount — No registered instrument necessary. 

The mortgagee himself was the purchaser under the 
deed of 3rd January, 1923. The sum of money due to 
the mortgagee under the mortgage deed from the vendor 
mortgagor exactly represented the purchase money fixed 
, under the deed of sale which was agreed to be paid by 
j the vendee to the mortgagee. 

ffeld, that the redemption was not required by law to 
be proved by a registered deed to that effect. The ques- 
' tion was one of mere interpretation of the sale of 3rd 
’ January, 1923, and the conduct of the parties thereto, 
j The right construction was that the mortgage was re- 
! deemed in respect of the vendor. {Waztr Hasan, C.J. 

^ andRaza,/.) KUNJ BeHARI LaL BiSHESHWAR 
! Singh . 6 B.O. 379 = 148 I.C. 68 = 11 0. W.N. 137 = 
A.I.E. 1934 Oudh 98. 

■ "Redemption — Stipulation for payment of mort- 

gage debN within five years*' — Right to redetm before five 
years — Stipulation not to sell property without mort~ 
j gagee's permtsston — Validity. 

\ A deed of mortgage for Rs. 4,000, which was a com- 
I bination of an usufructuary mortgage and a mortgage by 
' conditional sale, the mortgagee having the right to take 
I the profits of the property in lieu of interest on the 
I mortgage money, provided, inter altai**yie shall get 
j possession of the house delivered to us within a period 
; of five years from this date after paying the said Rs. 

! 4,000 together with the amount which you may have 
incurred in respect of the payment of ‘the house kanda- 
' yam, repairs and for necessary additional structures, 
etc., if we do not construct them when requested by you. 
In case it is necessary for us to sell the scheduled pro- 
• perty to others for discharging the above said sum, we 
! shall sell it only with your permission and shall discharge 
! the above debt. If either myself or my son fails to pay 
up the above said amounts and get the possession of 
the property returned to us within five years from this 
I date and get the payment of the same endorsed on this 
i deed, we will have no manner of title or interest to the 
said suit house after the expiry of the stipulated time**. 

Held, on a construction of the deed, that the mortga- 
gors or a person claiming under them would be enti- 
I tied to redeem before the expiry of five years and that 
I the term “within five years” could not be interpreted as 
■ meaning so many years certain. 

Held^ further, that the clause in the deed restiajning 
the right to sell the properties without the mortgagee’s 
permission was invalid, whether it was intended to 
operate after the expiry of five years or within the 
period of five years. {Reilly, C .J- and A.S.R. Chan, 
/.) NANJUNDAPPA G. M. KriSHNIAH SETl’Y. 13 
Mys.L.J. 404=40 Mys.H C.E. 436. 

; " R edem pti on ^Subseq uent mortgagee not party to 

mortgage suit — Right to redeem. 

' A subsequent mortgagee insists upon the right to 
redeem on the ground that he was not made a party to 
, and therefore not bound by, the decree in the mortgage 
suit, he can be allowed to redeem only on the terms of 
the mortgage and on payment of, interest at the rate 
payable under mortgage up to the date of redemption to 
« be fixed in the case. Case law Ref. {King and Thom, 
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MORTGAGE— Bedemption. , 

//.) JLalta Prasad v. kifayat Husain. 148 l.c. 1 
2-6 B A. 672- A.I.R. 1933 All. 906. 

yY edempti on — Suit for — Burden of proof . • 

Where in a suit for redemption, a mortgage is estab- 
lished, prima facie the plaintiff is entitled to redemp- i 
tion. But if he alleges that the defendant has gone into | 
possession and his entry upon the land is lawful, the ' 
question of limitation arises and the onus lies on the 1 
plaintiff himself to show completely and indefeasibly | 
such circumstances as would entitle him to bring the I 
possession of the defendant to end. {JVort, J.) Mt. I 
khiro Kukr V, Syei) Noorul Hussain. 163 1.C. i 
761-7 E.P. 379- A.I.R. 1934 Pat 616. j 

^Redemption — Suit for — Failure to prove motig- 1 

age^Suit on title to recirver possesnon — Pay me fit of ; 
mortgage money. 

The plaintiff sued for redemplion but the substantive 
relief claimed by them w’as possession. It was found 1 
that the mortgage did not exist but the defendants had j 
only pleaded possession as mortgagees for more than 12 | 
years The plaintiff having succeeded in proving his 
title apart from the mortgage. 

Held^ that the plaintiff was not entitled to recover 
possession of the propeity without paying the amount 
due to the defendants ; but the burden of proving the 
amount due was oii the defendants. {Sulatman, A C, 
/. ami Bajpat, /.) HalKA v. Nannhon- I.R. 1932 
All. 628-140 I.O. 42-1932 A.L.J 101 -A. I.R. 
1932 All. 259. 

Redemption — Suit foi — Proof of subsisting 

mortgage. 

In a suit for redemption the onus lies on the plaintiff 
to show' that at time of the suit their morlgage was still 
subsisting, and if they endeavour to rely on an acknow- 
ledgment, the onus still lies on them to prove that the 
acknowledgment was within time, {Dalip Stngk, /.) 
Gian Chanu v , Sher Mahomed. 154 I.C. 773-^ 
7 R.L. 608 - A.I.R. 1934 Lab. 121, 

Redemption — Suit for — Ft oof of subsisting 

mortgage — Onus — Acknouded gment — What amounts to. 

The onus in a redemption suit is on the mortgagor to 
prove that at the time ot the suit his mortgage is j 
subsisting ; and if he relies on any acknowledgment for ; 
the purpose of saving limitation, it is for him to prove ' 
that the same was made when the limitation was still 
alive. The mere making of an acknowledgment does , 
not and cannot imply that it is within time ; nor does | 
the mere fact of the mortgagee having claimed this • 
status of a mortgagee and not of an owner at the time ' 
ot a sale of his rights estop him or his assignee from [ 
demanding proof Irom the mortgagor of the subsistence ! 
of hi.s mortgage at the time the mortgagee claimed to be ' 
Mich only. (Addison and Din Mohammad^ //.) SHER j 
Mohammad Karam Chand. 166 I.C. 676=7 i 
R.L. 737 = 37 P.L R. 392- A I.R. 1936 Lab. 616. | 

Redemption — Suit for redemplion by subsequent 

usufruct nary mortgagee against prior usufructuary 
mortgagee — Right to tntered. 

Where a subsequent ii.^ufructuary mortgagee sues for I 
ledemption against a prior usufructuary mortgagee, the | 
tormer can be made liable for reasonable interest also 
along with principal amount, only, if the latter can 
claim interest in a suit under S. 68 coupled with S. 67. 
iC urge nven and Sundaram C/ietty, //.) Kum.ARAPPA 

Chettiar V, suppAN CHErriAR. 6I.R. (Mad.) 
126 = 146 I.C. 744 = 38 L.W. 599-A.I.B. 1933 Mad. 
672. I 

Redemption — Sum^ received by moftgage — Cre- i 
dit in favour of rnortgagot . 


MORTGAGE— Release. 

In account being taken between the mortgagor and 
the mortgagees sums due from one to the other daring 
the continuance of the mortgage should be included. 
The principle in such cases is that as money becomes 
due to the mortgagor any given time it should be 
deemed to have been recovered by the mortgagor be a 
corresponding decrease in the amount payable to the 
mortgagee. 4 A.L.J, 176, Ref, (Pullan and Ntamae- 
iuilah^jj,) Banwari Singh v, Sakhraj Singh. 
135 I.O. 248 -I.R. 1932 All. 72=1931 A.L.J. 421= 
A.LB. 1931 All. 686. 

Registration. 

See Registration Act ( 1908), Ss. 17 (l)(/^) and 
49 AND T. P. ACT (1882), SS. 58 AND 59. 

Reimbursement. 

Reimbursement — Mortgage suit — Purchaser of 

portion of mortgaged property purchasing decree obtain' 
ed by mortgagee — Sale of entire decree by widow of such 
purchaser and payment of decretal amount by her in 
exe-ution tahen by assignee — Sons of purchaser cannot 
recover decree amount from legal representative of 
deceased mortgagor. 

A house which was the exclusive property of S was 
I moitgaged with 6*. G purchased a portion of the mort- 
' gaged property and subsequently purchased the decree 
■ oI)tained by C for recovery of his mortgage money. This 
decree was not a moitgage decree under O. 34, but only 
a simple money decree though it declared the decretal 
1 amount as a charge on the mortgage and other property 
ot the mortgagor. Subsequently G's widow sold the 
i entire decree to another and in execution by the 
j assignee, .she paid the full decretal amount and G's sons 
! sued I he legal representatives of S for lecovery of the 
, decree amount so paid and subsequent costs 

Held ^ that if the decree was to be taken as a mort- 
1 gage decree, by <7* .r purchasing it, the whole mortgage 
I charge w’ould be considered to have been satisfied and 
I there would be nothing left to transfer, that if it W'as to 
j be con idered a simple money decree, the widow or sons 
; of G could not be considered to be parties interested 
' in the execution proceedings, as G was not a party to 
the decree that payment made by them was gratuitous 
and that they were not entitled to sue for its recovery. 
(Saaduddin, A./.C,) BlSHUN DaS JAWAHIRMAL v, 
CHUNI Lal. 6 R. Pesh. 51 = 148 I.O. 669 (2)= 
A.I.R. 1933 Pesh. 97(2). 

Reimbursement — Pr ior nior tgagee-decree- holder 

receiving amount under decree— Duty to pay off sub- 
mortgages — Person interested in property compelled to 
pay owing to his default. See CONTRACT ACT, S. 69. 

A.I.B. 1934 Mad. 628. 

Release. 

See also T. P. ACT, SS. 60, 67 (d) AND 81. 

■ ~ Release — Purchase of part of property by stran- 
ger — Agreement by mortgagee to release portion — Onus 
—General consent to sale — Effect of. 

The mere fact that a mortgagee has given a general 
approval to an attempt on the mortgagor’s part to raise 
money towards the re-payment of his mortgage debt by 
belling some of the properties cannot be construed to be 
an approval of any particular sale. It is incumbent on 
the purchase of a part of the mortgaged properties, who 
sets up that that portion has been exempted from 
liability to the mortgage, to show first, that the mort- 
gagee knew of the sale to him of the paiticular portion, 
and secondly, that the mortgagee consented to it. 
(Baguley and Mackney^ //•) U San Ba v, SaW" 
ShwkZin. 161 I.O. 627-7 B.R. 96 (2)-A.I.B. 
1934 Rang. 372.' 
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MOBTOAOB— Belease. 


MOBTGAGE—Bigiits Of mortgagee. 


—Release — Release of one item by mortgagee io 
favour of purchaser — If requires writing — Registration. 
See Evidence act, S. 92 (4). 68 M.L.J. 91. 

Release — Release of portion of mortgaged pro- 

perty — Right to recover whole amount from remaining 
property. 

A mortgagee voluntarily releasing from a suit a por- 
tion of the mortgaged peoperty is not bound to abate a 
proportionate part of the debt and is entitled to recover 
the whole of the mortgage amount from any portion of 
the mortgaged property; but the owner of the property 
is a necessary party to the mortgagee’s suit according 
to the provisions of O. 34, R. 1, C. P, Code, and if the 
mortgagee fails to implead him, he is not entitled to 
claim a decree for the entire amount on the mortgage 
unless he proves that his omission to do so has not | 
actually prejudiced the mortgagors. 40 Mad. 968 | 
(F.B.), Appr. {Macii'itr, /. C.) KISAN v. ABDUL 
Majid Khan. 27 N.L.R. 4-130 I.C. 809-A.I.E. 
19S1 Nag. 44. 

Bestitutlon. 

Restitution — Preliminary decree reversed in 

appeal — No appeal from final decree. 

Where the preliminary decieehas been varied or 
reversed by the appellate Court it follows that the final 
dei ree passed thereon and all the execution proceedings 
which have taken place in pursuance of the final decree 
fall through and there is no necessity for filing an 
appeal from the final decree. The party who is entitled 
can claim restitution on the reversal of the preliminary 
decree. 6 A.L.J. 30, Ref. {Mukerji and Sen^ Jf.) 
SHADI LaL r^jAGDAMBA SaHAI. I.E. 1931 All. 

734 (2) -133 I.o. 622(2)- 1931 A.L J. 668 -A I.B. 
1931 All. 655. 

Eevival of. 


the same under the teims of the mortgage) and acquies- 
cences in such dispossession he should not be heard at 
the time of redemption in support of his claim as to loss 
of profits if any, {Raza and Smithy //•) PRANPATI z /* 

Hasiban. 136 I.C. 892«I.B. 1932 Oudh Ve-S O.W. 
N. 1322-A.I.B. 1932 Oudh 67. 

Rights of mortgagee — v possession of mortgagee 
with possession — Right to interest. 

Where under the deed of mortgage with possession 
the mortgagee is to enjoy the mortgaged property in 
lieu of interest for a period of five years and where he is 
deprived of his p()sse>sion without payment of the prin- 
cipal he is entitled to interest even subsequent to the 
period of five years fixed for redemption and the same 
can be made chargeable on the mortgaged property, 17 
Mad. 469 and ^6 Cal. 448, Kel. on KSundaram 
Chetty, /.) GURUSWAAH THEVAN V. GaNAPATHI 
1 Chetti. I B. 1932 Mad. 319* 136 I.O. 783 = A.I. 

; B. 1932 Mad. 173. 

-^Rights of mortgagee — Execution sale — Purchase 

by mortgagor of hts orm property in execution — Right 
of sub^etjuent mortgagee. 

If in e.vecution of a decree for sale of the mortgaged 
property the mortgagor piirLlia-es the property for him- 
self, it passes into his hands subject to the right of the 
subsequent mortgagee, it being his duty as owner of the 
estate to discharge the debt of the sub.«eqiient mortgagee 
for w'hich he had pledged the estate. The same princi- 
' pie w'ould apply even if there had been intermediate 
purchasers of the property before it came into the 
; hands of the mortgagor. Otter v. Lord Vaux^ 6 D. 
i & G, 638 and 29 Mad. 113, Ref lo, {l^enkatauibha Rao 
i and AMhm>on Narr, JJ ) KaMANATHAN CHEITIAR 

* V. Audin.a’iha Ayyangar. I.B. 1931 Mad. 642 = 
132 I.O. 290-1931 M.W.N. 780 = A.I.B. 1931 Mad. 
642. 


'Revival of — Mortgage bond — Simple bond taken 

subsequently — Suit on bond dismissed on account of 
interpolations in it — Novation — Whether the earlier 
bond IS revived. 

The plaintiff sued to enforce a bond of December 12, 
19 19, executed by the defenebants. Subsequent to the 
transaction on December 9, 1922, there was a simple 
bond executed by the defendants in favour of the plain- 
tiff for the balance then owing after some payment had 
been made by the defendants. A suit had been bi ought 
on the later bond but the .same was dismis-sed on the 
ground that the plaintiff had made (’ertain interpolations 
in the bond. Thereupon the plaintiff sued on the 
original mortgage bond. 

Held^ that the original mortgage had come to an end 
by the novation of the latter contract and that the 
earlier bond could not be revived by the plaintiff’s own 
act invalidating the latter bond. {Dalai and Rennet, 
//.) Rajdharz. Mohan. IB. 1931 All, 401* 
131 10.593 = 1931 A.L.jr. 223 = A.I.B. 1931 All. 
326 

Bights Of mortgagee. 

■ A */ ghts of mortgagee — Costs of mutation proceed- 

ings — Costs of recovering possession, tf included. 

Where a mortgage deed provides that the mortgagee 
is entitled to the costs of the mutation proceedings, the 
costs so payable includes also the costs of obtaining pos 
session by aid of the Court previous to the mutation of 
names. K^Hasan-, C . J. and Kisch, /.) IlASHMAT ALI 
V. COBARDMAN DaSS. I.B. 1932 Oudh 124 = 136 I. 
0. 332=8 O.W.N. 1368. 

^Rights of mortgagee— -Dispossession by mortgagee 

— Acquiescence of mortgagor^ Right to claim profits. 

If a mortgagor is dispossessed from a certain plot 
comprised in a motagage ^or is not given possession of 


Rights of mortgagee — Holder of decree for sale 

— Arrears of revenue — Sale tor — Deposits subsequent to 
decree— Charge — Piiority over subsequent mortgage. 
AVi? PRIORITY, y//Aa. 35C.W.N. 1040 = 61 M.L.J. 
343 (P.C.) 

— ' -Rights of mortgagee — Mortgage of certain pro- 
perty and re-mortgage of share in n to same mortgagee 
— Posse ssi on by mort ga gee tind er first m or t gage only — 
On redemption of that mortgage, mortgagee not entitled 
to retain possesdon under subsequent mortgage. 

Wheie a certain piopeity is mortgaged and then a 
share in the same pro}>eity is re mortgaged tcj the same 
mortgagee and both the mortgages are with the stipula- 
tion that on default in‘ paying the mortgage money the 
mortgagee is to get possession and the mortgagee has on 
a default obtained po'^session under the first mortgage 
only then on redemption of the first mortgage he cannot 
claim to retain posse^^5ion under the second for he has 
obtained no possession under the second mortgage. 
{Srvhistava and Rachhpal Singh, //.) HaRIHAR 
TiARHSh Singh v. Lachhman Singh. 11 O.W.N. 
559 = A.I.B. 1934 Oudh 246. 

Rights of mortgagee — Mortgage by some co- 

sharers — Mortgaged land allotted to another co'sharer 
on partition, 

VVhere some of the co-sharers had mortgaged the 
property and that property was allotted on partition to 
another co-sharer who was not guilty of any fraud and 
was not a party to the mortgage and was not even aware 
of it he takes his share free of the mortgage and the 
mortgagee’s remedy is against the land which falls to 
the share of his moitgagor on partition. 1 I. A. 106 ; 
20 Cal. 533 and 23 Bom. 385, Foil. {Baker and Divatia, 
JJ.) Umar Hussain z/. Sakharam. 149 I.C. 229- 
* 6 B.B. 338 = 35 Bom. L.B. 1164. 


Q. D.— 11— 124 
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MORTGAGE— Bights of mortgagee. ! MORTGAGE— Bights of mortgagor. 


Rights of mortgagee — Mortgage — Undndded 

^hare tn joint property '-Subsequent parts tion. 

Where the undivided share in joint property is the 
subject of a mortgage the mortgagee should after parti' 
tion pursue his remedy against the share allotted in 
severalty to the mortgagor. {Tek Chand and Coldstream^ 
JJ.) Mohan Lal Wadhwa Singh. 149 10. 
1196-6 E.L. 816-36 P.L.B. 462=A.I.R. 1934 Lah. 
660. 

— ~Ri ghts of mortgagee — Mortgagee in possession — 
Insolvency of mortgagor — Mortgagee's right of private 
sale. 

Where under a floating charge which conferred no 
right on the mortgagee to possession, the mortgagee 
was nevertheless permitted by the mortgagor to be in 
possession, the mortgagee has the right, on the insol- 
vency of the mortgagor, to ^el] the property without the 
intervention of Court. (1902) 1 Ch. 579, Ref. {Kania^ 
y.) Ahmed Ali mahomed Khoja, in re. 142 1.C. 
66-I.B. 1933 Bom. 172 -34 Bom. L.B. 1398-A.I.R. 
1932 Bom,. 613. 

•flights of mortgagee — Mortgagee with powers of 

sale. 

A mortgagee with a power of sale is, strictly speaking, 
not a trustee of the power of sale. If he exercises it 
bona fide for realising his mortgage debt, without corrup- 
tion or collusion with the purchaser, the Court will not 
interfere even though the sale be very disadvantageous, 
unless indeed the price is low as in itself to be evidence 
of fraud. (Ramesam and Cornish^ J/.) PlCHAI MOI- 
DEEN ROTHER V. CHATHUR13UJA DAS KUSHAL DAS 
& Sons. 6 I.B. (Mad.) 196-146 1.0. 1023=38 L. 
W. 607-A.I.B. 1933 Mad. 736 = 1938 M.W.N. 1033 
-65 M.L.J. 491. 

“ '"Rights of mortgagee — Mortgagor giving under' 
taking to third party subsequent to mortgage — Mori- 
gageSf tf bound. 

A mortgagee cannot be bound by any undertaking 
given by the mortgagor in respect of tbe mortgaged pro- 
perty to a third ji irty subsequent to the date of the 
mortgage. ^Agha Haidar., J.) Chiman LAL v. PaIJ 

Ram. 165 1.0. 394-7 B.L. 706=36 P.L.B. 117- 
A.I.B. 1934 Lah. 863. 


1 Rights of mortgagee— Partial consideration— 

Enforceability. 

When a mortgagee has advanced a part but not the 
whole of the amount stipulated for in the moitgage 
bond he is entitled to enforce the mortgage for the 
amount actually advanced by him. {Dorasrvamy Iyer, 
C. /. and Ramachandra Rao, /.) PUTTU RaO v. 
Kukmaiah. 11 Mys. L.J. 105. 


-—Rights of mortgagee — Rateable apportion men t- 
Doctrine of. Applicability to India— Nature of rich 
See T. P. ACT, S. 81. 34 L.W. 772 = 61 M.L.J. 6L 

Rights of mortgagee-sale by mortgagor wit 

his knowledge — Payment in part. 

J he rights of a mortgagee to enforce his lien cannc 
be defeated by mortgagor selling some of the mortgage 
property and paying him off in part out of the sal 
proceed.^. The mortgagee is not estopped from enforc 
:ng his lien even if he has knowledge of the sale so Ion 
as he is otherwise entitled to do so. {Hilton and Rang 

Kaman Mali/. Nathu Mal. 153 I.C 
1010 = 7 R.I,. 496=37 P.L.E. 471 = A.I.K. 1934 Lai 


Rtzhts of mort^agie~$,\x land—Substguent 
occupancy right K ^ 

\ mortgagee rsho is entitled to a decree against th, 
mortgagor s rights in the sir land is entitled to claim < 


decree against what is left of them — the occupancy 
rights, though the other part — proprietary right, 
already passed to the mortgagee or some other person. 
8 N. L- R. 123, Foil. {Jackson, J. C.) ChhitJABAI v. 
Har Sahai LAL. I.B. 1982 Nag. 76= 133 I.O. 184 
-16 N.L.J. 8- A.I.B, 1933 Nag. 81. 

Rights of mortgagee — Subsequent mortgage 

executed to redeem earlier one — Right of subsequent 
mortgagee, 

A who had a mortgage in his favour executed by B 
and C was badly in need of money and induced D to 
advance loan to B and C on a mortgage, so that his 
own mortgage may be redeemed. Accordingly a mort- 
gage was executed by B and C to D and the money 
was received by A who executed an agreement to D, 
that he was responsible for the receipt of the mortgage 
amount and that in case of default of B and C to pay 
the amount, he would be liable to pay it and take as- 
signment of the mortgage from D. 

Helds that D did not possess dual remedy of recover- 
ing the mortgage debt from A as also of recovering it 
from mortgagors B and C by sale of the mortgaged 
property and that he could not enforce both remedies at 
the same time. {Mya Bu and Baguley, JJl) A.T.N.A. 
T. Chettyar Firm v. m.A.R. Chettyar Firm. 
A.I.B. 1933 Bang. 389. 

Bights of mortgagor. 

'Rights of mortgagor — Damage to property by 

mortgagee in possession. 

If damage is clone to the property by the mortgagee 
in possession, the proper remedy for the mortgagor is 
indicated by S. 76 of the T. p. Act, m., that when 
accounts are taken in pursuance of a mortgage decree 
either for redemption or for recovery of the mortgage 
money, the loss, if any, may be debited against the 
mortgagee, if he is liable for the waste, unless at the 
time of delivery of possession, the waste is repaired and 
the land is restored to its proper condition. Whether 
or not in any particular case of damage, a separate 
suit is maintainable at the instance of the mortgagor, 
where the grievance of the mortgagor is only that the 
mortgagee dug some pits in the land and allowed the 
land to remain fallow and uncultivated, the act cannot 
be considered either destructive or permanently 
injurious to the property and a suit for damages by the 
mortgagor is not maintainable. {Dorasivanii Iyer, C.J. 
and Ramachandra Rao, J.) SHAMABHATTA V. 

Venkatasubbiah. 9 Mys. L.J. 453. 

'■ Rights of mortgagor — Mortgagee undertaking to 
pay off mortgagor's creditors— Default — Debt— Remedy 
of mortgagor. 

Where the mortgagee has accepted liability to pay off 
the mortgagor’s creditors as a part of the consideration 
for the mortgage, if he discharges his liability, he would 
be performing his own part of the agreement. If, on 
the other hand, he fails to do so, he would be commit- 
ting a breach of his agreement with the mortgagor. 
This would give rise to a right in favour of the mort- 
gagor to claim damages; he is not entitled to recover 
the sum as a debt and it cannot be treated as an 
actionable claim. Case-law referred. {Ntyogi, A.J^C.) 
MOhanlal Lad v, Motilal Marwadi. 31 N.L.B. 
236 = 167 I.O. 687 = 8 B.N. 62 = A.I.B. 1936 Nag. 
136. 

—-^Rights of mortgagor — Revenue due on the pro- 
perty — Enhancement of— Liability of mortgagee. 

In the absence of a contract to the contrary, it is the 
mortgagee who is liable to pay any enhanced assessment 
1 of tbe Government revenue. Though in a case where 



1973 


CIVIL, CRIMINAL AND REVENUE. 


1974 


MOBTOAGB—Bights of Mortgagor. 

the liability of the mortgagee was fixed at a specified 
sum, the excess, if any will have to be borne by the i 
mortgagor, yet if the bond specified that “the mortgagee 
would pay at the rate of Rs. 6 being the proportionate 
Government revenue,” thefrgure only represents the 
then revenue and the mortgagee is liable for any subse- 
quent enhancement as well. 46 A. 269 (P.C.) and A. 
I.R. 1926 Mad 405, Ref. {Curgenvctty /.) ChaTHU 
Nambiar V. Kunhiraman Nambiar. 136 I.O. 337 
(2)*I.B. 1932 Mad. 289 (2) *-34 L.W. 804. 
—Rights of mortgagor — Simple mortgagee in 
possession as trespasser — Ejectment — Mortgagor's right 
'^Offer to redeem — If a condition. 

Where a simple mortgagee enters into possession of 
the mortgaged property, not in virtue of his mortgage, 
but purely as a trespasser, the mortgagor has a right to 
sue to eject him without offering to redeem him and to 
recover possession. {Macpherson and Varmi, //.) 
MUNI Lal Seth v, Mahabir ram Halwai. 156 
I.O. 341-7 E.P. 716 = A.I.B. 1935 Pat. 174. 

'^Rights of mortgagor -^Smt to recover unpaid 

portion of loan — Maintainability — Proper remedy. 

An unpaid portion of a loan due by the mortgagee to 
the mortgagor does not constitute a debt from the lender 
to the borrower which can be sued upon. It is only a 
contract to lend money which cannot be specifically 
enforced. The only remedy open to the mortgagor is by 
a suit claiming damages on account of the failure of the 
promisor to perform his part of the contract. Under a 
hypothecation bond for Rs. 3,503 a sum of Rs. 855 was 
agreed to be left with the mortgagee on condition that 
the mortgagee would pay to mortgagor 1 the amount 
within a month with interest at the same rate as stipu* 
lated in the hypothecation bond. Mortgagor 1 assigned 
this Sum of Rs. 855 to the plaintiff, who sued the mort- 
gagee for recovery of the amount on the footing of debt 
due by the mortgagee to the mortgagor, 

Held^ that the suit as such did not lie. (^Beasley ,J.') 
Soma Pursa v. Narayana Bhatta. 43 L.W. 60= 
159 1.0. 1034 =A.I.E. 1935 Mad. 1045 = 69 M.L.J. 
760. 

’"‘^—Rights of mortgagor — Undertaking to discharge 
prior debt — Enforcement, 

Where the mortgagee fails to perform his undertaking 
to discharge a debt due from the mortgagor, the remedy t 
of the latter is to institute a suit for compensation 
against the defaulting mortgagee and not by specific 
performance of the agreement. Specific performance 
cannot be compelled where compensation is the adequate 
remedy. {Sen and Aliamaiullah, //.) NaRAIN Per* 
SHAD z/. Marain Singh. 52 All. 1037=I.B. 1931 
All. 407 = 1311.0. 599 = 1930 A.L,J. 1577 = A.I.B. 
1931 All. 40. 

BigUts of purchasers. 

See T. P. Act, SS. 83 AND 92. 

—Rights of purchaser— Decree on mortgage — 
Purchase by mortgagee^Prior suit for partition bet- 
ween mortgagor and appointment of Receiver— Restora- 
tion of possession after disposal of partition suit — Right 
of mortgagee purchaser as against mortgagors. See 

Execution-Mortgage Decree— Sale. 68 M. 

L. J. 620. 

Rights of purchaser — Decree for sale — Mortga- 

gee-auction purchaser'— Later purchaser in execution of 
another mortgage decree — Rights of parties. 

A mortgagee who is an auction purchaser in execution 
of his mortgage decree in a suit for sale on a mortgage, 
to which the purchaser defendant, who purchased a 
portion of the raortged property after the execution of 
the mortgage aud prior to the purchase by the plaintiff j 


MOBTGAGB— Subject-matter. 

in execution, was not joined as a party, is entitled to 
institute a subsequent suit for sale against the later 
purchaser and the mortgagor, whether or not the mort- 
gagee had, at the time of the pievious suit, notice of 
the interest of the later purchaser who had not been 
joined as a party. 47 M. 55l and 97 I.C. 243, Foil. 
{Shadi Laly C, J. and Walker, /.) BaDaRUDDIN 
QUreshi V, Karim Bakhsh. 32 P.L B. 384 = 135 
I.O. 732 = I.R. 1932 Lah. 72 (2) = A.I.B. 1931 Lah. 
438. 

— ■ •‘Rights of purchaser ^Mortgage deed allowing 
j mortgagor to sell — Omission by mortgagor to pay sale 
[ proceeds to mortgagee, 

j A mortgagor who is at liberty to sell any part of the 
mortgaged property subject to the condition that he 
1 shoul 1 pay the entire sale proceeds to the mortgagee, 
conveys a good title to the purchaser free from the 
mortgage and it is for the mortgagor to pay the pro- 
ceeds of sale to the mortgage, and where he fails to do so 
the purchaser could not be held responsible for it. 
{Hilton and Rangi Lal, //.) RamaN MaL v. NaTHU 
Mal. 153 1.0 1010 = 7R.L. 496=37P.L.B. 471= 
A.I.B. 1934 Lah. 895. 

" '^Rights of purchaser — Sale in execution — Pur- 
chaser in execution — Suit against another purchaser in 
execution of subsequent mortgage — Proper remedy. 

If a purchaser in execution of a prior mortgagee’s 
decree is not in possession and is suing as plaintiff 
against the purchaser in execution of a subsequent 
mortgagee’s decree, he can enforce his remedy if limita- 
tion on the prior mortgage has not yet run out; but he 
cannot recover the mortgage money if limitation has 
run Out. His remedy is only to be reimbursed under 
S. 62, Contract Act, in which case limitation runs from 
date of payment, and not a charge capable of being 
enforced within twelve years. {Sulaimany C.J* and 
Collistery /.) RANSIDHAR v, SHIV SINGH. 56 All. 
134 = 147 1 0.675 (2) = 6 R.A. 600 = 1933 A.L.J. 
1664=A.I.B. 1933 All. 908. 

Shield, Doctrine of. 

P. ACT,SS. 92 AND 101, AND PRIOR AND 
Subsequent, supra. • 

Simple. 

T. P. act, SS. 58 {b)y 67 y 68 {a). 

Splitting of. 

See T. P. act, S. 60 AND MORTGAGE Suri , infra. 

Subject matter. 

See also MOVABLES, Tnfra, 

——Subject matter — Future crops — Validity as 

agaimt third parties. 

A mortgage of future crops is not valid as against 
third parties. 13 C. 262, Dis. {Das, /.) MUTHU 
Kumara PiLLAY V. Veerappa. I.B. 1931 Bang. 
141 = 1311.0. 509»A.I.R. 1931 Bang. 160. 

I —^Subject-matter — Future property. 

A hypothecation of all the stock that may be brought 
at any time subsequently upon the business premi.'^es is 
a valid transaction and is in the nature of an agreement 
to mortgage movable property. It creates a lien which 
can be enforced as and when the property comes into 
existence, though the equitable title would not avail 
against a subsequent transferee without notice of that 
title. Holroyd v. Marshal, 10 H, L. l9l; Collyer v. 
Isaacs, 19 C. D. 342; Joseph v. Lyons, l5 Q. B. 280; 
Hallas v. Robinson, 15 Q. B. 288; 2 B. L. R. A. C. 
230; 10 A. 133; 16 M 429; 31 C. 667; 75 I. C. 8l6; 
89 I.C. 410, Ref. {^Mukerji and Guha, JJ.) CO- 
OPERATIVE Hindusthan Bank, Ltd. v Surendra 
Nath De. 69 Cal. 667 = I.B. 1932 Cal. 628 = 138 
I.C. 262=36 O.W.N. 263= A.I.B. 1932 Cal. 624. 
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Sub-mortgage. 

See also (1) C. P. CODE, O. 34, K. 1 AND T. P. ACT, 

S.58 (/). 

Sub- mart gage — Otstinciton between sub-mortga- 
gee and puisne mortgagee. 

With reference to the effect of non-joinder in a 
redemption suit on the rights of subsequent mortgat^ees, 
there is a ciibtinction between the position of a puisne 
mortgagee and sub-mortgagee. A puisne mortgagee 
obtains an interest in the property originally mortgaged; 
and every puisne mortgagee in his turn has a right to 
have his claim satisfied out of the property originally 
mortgaged until it is exhausted. A sub- mortgagee has 
no direct interest in the property originally mortgaged by 
his mortgagor's mortgagoi. He has only an inteiest in 
the mortgage right obtained by his mortgagor a light 
which he knows is terminable, and when that light has 
been legally terminated, his security so far is gone. A 
mortgagor cannot be allowed by redeeming soa^e of his 
mortgagees to defeat others, but when a mortgagor 
wishes to exeri'iiie his legal right to redeem a 
mortgage created by him , he cannot be obstructed or 
delayed by the existence of a sub-nnorrgage of which 
he has nevei had know ledge or notn e. (Retlly and 
Anantakrtshim Ayyar, JJ.^ ViSWANATHA AYYAR 

V. Chimmikuiti Amma. 55 Mad 320 --135 I.C. 536 

1932 Mad. 119 = 1931 M.W.N. 1141 = 34L.W. 
635-A.I.B. 1932 Mad. 115-62 M.L.J.272. 

-■■ ■■ Sub mot t gage— Payment of mortgage amount 
without notice of sub-mortgage — RiS'hts of sub-mort- 
gager. 

If a mortgagoi, without notice of .any sub-moitgagee 
pays off his mortgagee out of Court, the sub mortgagee 
cannot, after that ledeniptioii, bring the right inort. 
gaged to him to sale. 18 M. L. J. 462; (1917) M. W. 
JS. Ill; 29 Horn. 199; S Rang 749, Ref. {ReiUy and 
Anantakrishna Ayyar, J/.) ViSWANATHA AYYAR 

V. ChimmiKUTTI Amma. 1931 M.W.N. 1141 = 34L. 

W. 635-65 Mad. 320 -135 I.C. 635 = I.R. 1932 
Mad. 119-A.I.R. 1932 Mad. 115 = 62 M L, J. 272. 

Sub mortgage Representation by mortgagee — 

Suit by third party against mo/tgagor and mortgagee 
— Sub mortgagee whether bound. 

The mortgagor obtained a sale from the guardian of 
a minor in 1902. In 1908 the vendee usufructuarily 
mortgaged the property to another and the latter sub- 
mortgaged the same to the first defendant. Upon the 
sub mortgage, a suit was filed impleading the mortgagor 
and mortgagee a decree w'as passed and the decree- 
holder purchased the properly in execution. Meanwhile 
the minor on attaining majority had sued to set aside 
the alienation impleading the mortgagor and the mort- 
gagee but not the sub nriortgagee. Ife obtained a decree 
in 1Q17 and subsequently conveyed the property to the 
plaintiff who now sued foi a declaration of his right to 
posse'?sion and for an injunction. 

field ^ that the sub-mortgagee was not Ijound by the ; 
.adjudication in the ex-minor's suit since he was no party 
to it but the plaintiff was entitled to succeed subject to 
the Sub mortgagee’s rights. Doctrine of representation 
of sub- mortgagee by mortgagee discussed. {Curgenven 
y.) (iOViNDAN ASAKf NaGAYAN CHErriAR, I.R, 
1932 Mad. 556 = 138 1.0.329 = 1932 M.W.N. 160 = 
36 L.W. 429 - A.I B. 1932 Mad. 238. 

Sub-mortgage — Suit for foreclosure of ori gifial 
mortgaiit' — Proceedings defective under Regulation 
XV I / of 1806 — Etfeit of — Amendment changing cause 
of action — Permissibility. 

Where a sub-mortgagee brought a suit for foreclosure 
of the original mortgage but no notice of demand was 


! MORTGAGE— Subrogation. 

given by the plaintiffs prior to the notice under Regula- 
! tion XVII of 1806 and the notice issued by the Court 
! did not mention the exact sum due. 

field, that as the foreclosure proceedings under the 
Regulation were defective, the plaintiffs did not acquire 
the rights of the original mortgagee and that the suit 
failed. 

Held, further, that the plaintiffs could not be aUow^ed 
on appeal to amend the plaint so as to sue ont he 
sub-mortgage because, apart from delay, the cause of 
action would be different. {^Addison and Bhide, JJ,) 
Mahesha Mal V, Nath A Mal. 14 Lab. 640 = I.R. 
1933 Lab. 463 = 1441.0. 390 = 34 P.LR. 767 = A.I. 
R. 1933 Lab. 676. 

Subrogation. 

See also T. P. ACl’, Ss. 74, 9l, 92 AND 101. 

-Subrogation — Auction purchaser discharging 

prior mortgage — Right of — Interest, 

An auction-purchaser who discharges a prior encum- 
brance existing on the property in the ordinary course 
is entitled to claim subrogation with respect to the 
amount paid by him together with interest. A. I.R. 1920' 
1 Mad. 389, Rel. on. {Afadhavan Natr and fackson, JJ,') 

^ Ramamukthi V. Rang AY VA. 6 RM. 534 = 148 I.C. 

' 735=1934 M.W.N. 218 = 39 L.W. 729 = A.I.R. 1934 
Mad. 268. 

Subrogation — Co mortgagor — Payment of prior 

mortgage debt. ^ 

Where there are several mortgages on a property, the 
owner of the property subject to the mortg.iges may, if 
he pays off an earlier charge, treat himself as buying it 
and stand in the same position as his vendor. Where 
it is manifestly for his benefit it may be piesumed that 
it was his intention to keep the prior mortgage alive. 
And S. 95 of the T. P. Act does not apply to such a 
case. {Afacnair, J, C. and Pollock,, A. J,C.) RAM- 
KARAN Hi R ALAI. z/. JaGESHWAR BHUT. 30 N.L.R. 
1 = 157I.C. 466 = A.I.R. 1984 Nag 97. 

- S ubrogation — Conventional subrogation — Doc- 

trine of, 

A right to conventional subrogation will arise only in 
those cases where the party claiinino it advanced the 
money to pay a debt, which in the event of default by 
the debtor, he would be bound to pay or where he* had 
' some interest to protect, or where he advanced the 
money under an agreement, express or implied, made 
with the debtor or creditor, that he would be subrogated 
to the lights and remedies of the creditor. The doctrine 
is not applicable to a mere stranger or volunteer who 
h,is no agreement for subrogation or interest to protect. 
{Sundaram Chetty, /.) PiCHAIVAPPA CHETTY v. 
Govindarajui.u Mudaly. 130 IC. 506 = 1930 
M.W.N. 1190 = 33 L.W. 78= A.I.R. 1931 Mad. 110. 

Subrogation — Decree creating char ge— Payment 

of charge by subsequent encumbrancer — Knowledge of 
charge if material, 

A decree of 1914 obtained in a previous suit provided 
a charge on the mortgaged properties for Rs, 30,000, 
and interest thereon in favour of defendants therein en- 
forceable by execution. The 1st respondent took a mort 
gage in 19 15 of the said properties for Rs. 8,000. the 
deed reciting that there w’ere no prior encumbrances 
thereon. I'he appellant took a subsequent mortgage of 
the same properties, out of the proceeds of which the 
decree of 1914 was paid off in full. The 1st respondent 
brought the present suit on her mortgage in 1927 implea- 
ding the appellant as a subsequent mortgagee. The 
appellant claimed priority on the ground of having paid 
off the previous charge, over the respondent’s mortgage 
which was resisted on the ground of want of notice of 
the charge. 
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that there could be subrogation in respect I 
of a charge. No question of notice could arise, as the j 
respondent’s rights came into being pending theprevi- | 
ous suit, which for purposes of /is pendens continued till | 
the complete satisfaction of the decree, (2) that the I 
claim ot the subrogee was not barred though the decree 
of 1914 might become barred. The amount due under 
the decree having been paid off, no question of executing 
the decree could arise. That being so, a suit was his 
only remedy; (3) that the representation in the mortgage 
bond as to the absence of previous encumbrances on . 
the property did not estop the appellant from claiming 
his rights as a subrogee because he claimed the right of i 
subrogation as a legal right which the mortgagor could i 
not have claimed. It is the discharge of the prior ‘ 
encumbrance that entitled him to put forward his claim 
of subrogation, and this being quite an independent 
right, there is no substantial foundation for urging the 
plea of estoppel- ^Madk ivan Nair and Jackson^ J 
Aravamudhu Ayyangar V. Abiramavalli Ayah. 
160 I.C. 930=7 R.M. 45 = 39 L.W. 732 = 1934 
M.W.N. 180-A.I.R.1934 Mad. 353=66 M.L.J. 666. 

Subrogation — Essentials — Pleading and proof. 

Where a purchaser under a void sale has, after the 
sale discharged a previous encunibianre on the property, 
his bona fide belief in the vendor's title and good faith 
have been considered sufficient to afford relief by apply- 
ing the Joctiine of subrogation. But in such a case, 
those facts must be distinctly alleged in the pleadings 
and proved. They are not mattei-^ for legal presumption 
but have to be made out in the particular case. (^Sunda' 
ram C Hetty, /.) PiCHAIYAPPA ChETTY v. GOViNOA 
RAJULU MUDaLY. 130 I 0. 606=1930 M.W N.1190 
= 33 L W. 78 = A.I.R. 1931 Mad. 110, 

— " ' •S ubrogation — Equitable right — Application of 
rule — Money utilised for discharge of mortgage — 
Rights of parties, 

V's mortgage contained an undertaking for the dis- 
charge of a still prior mortgage for Ks. 500 held by 
one M. V made default in the discharge of that mortgage 
debt and thereupon the mortgagors executed another 
mortgage in favour of one .<4 for Ks, 700. A portion of I 
the consideration tor this mortgage, viz., a sum of ' 
Ra. 560 was paid by A in discharge of the mortgage 
debt due to M. Subsequently the same property was ■ 
mortgaged to A'. A sum of Rs. 700 out of this conside j 
ration was paid in discharge of the mortgage to A. K \ 
paid the sum of Rs. 700 towards A's mortgage debt as ; 
requested by the mortgagors and in pursuance of the ; 
agreement for the mortgage entered into between him 
and the debtors. ' 

Held, that K was not a mere volunteer w’ho intermed- , 
died with the estate of another and in wiiose favour no 
equitable considerations did aiise and therefore K had a I 
preferential claim for the amount paid by him which | 
went towards the diechargs of M's mortgage. It was ' 
immaterial that K had made payment prior to his ; 
mortgage. 36 Mad. 426 and A.l.R. 1929 Mad. 860, ! 
Rel on. {Sundaram C Hetty and Pakenham XValsh, //.) 
Venkatachari V, Karuppan Chetty. 150 I.C. j 
1126=7 RM. 64= 1934 M.W.N 152 = 39 L.W. 392 | 
= A.I.R.. 1934 Mad. 256 = 67 M.L.J, 91. 

—^Subrogation — Equitable rule. 

The principle contained in S. 101 of the T.P. Act can 
be applied to the Punjab as a rule of justice and equity. 
{Addison and Bhide, //.) GOPAL SiNGH v, LaDHA 

MaL. I.R. 1931 LaU. 241 = 130 1,0. 49 = A.l.R. 1930 
Lah. 1063. 

.^Subrogation — Person paying prior mortgage not 

same as subsequent mortgagee — Keeping alive. 


MOETGfrAO£--Snl>rogation. 

Where the person paying off the prior mortgage and 
the persons who made the subsequent mortgage are not 
the same, no question of intention to keep debt alive 
arises. {Hilton, J,) JaGaNNATH v, ABDUUAH. 15 
Lah. 746=1501.0, 366 = 6 RL. 856 (2) = 36P.L.E. 
140= A.I.B. 1934 Lah. 248. 

'‘Subrogation — Purchaser of equity of redemption 

— Discharge of p* lor cnctwihi ance. 

Where there are seveial moitgages on a propeity the 
owner of the propel ty subject to mortgages may, if he 
pays off an earlier mortgage treat himself as buying it 
and stand in the ssanie position as his vendor. {Ross and 
Scroope //.) RAMGHUL AM SiNGH z;. JANKI NATH. 
14 Pat.L.T. 371. 

Subrogation — Rationale of doctrine — Mort- 

, gagee paying up his own tarlier mortgage. 

I ''The doctrine of subrogation is an equitable doctrine 
: founded on principles of natural justice, by no means 
: confined to S. 92 of the T. P. Act. When a particular 
j liabilitv or a burden which a person is lial)le to satisfy 
} or discharge is satisfied out of the money belonging to 
1 another person, it would be contiaiy to equity and good 
S conscience to hold that such lust named person is not 
i entitled to the benefit ot the eipiities existing in favour 
\ of the person whose debt has Ijeen so discharged. The 
I section does not cover the case where both the persons 
' are the same but the doctrine is wide enough to govern 
: such a case. (Raza and fJtsheshwar Nath, JJ.') 

! Kanhaiya Lai.?/. Gulah Singh. 7 Luck 655 = 1. 
; R. 1932 Oudh 304 = 138 I.C. 206-9 O.W.N. 387 = A. 

I I.R, 1933 Oudh 9. 

I —Subrogation — Subsequent mortgagee holding 

! prior mortgage — Keeping alive —Intention — Presump- 
i tion— Onus. See T.P. ACT, S. 91. 163 I.C. 870 = A. 
j I.E. 1935 Lah. 203. 

' Subrogation — Subsequent mortgagee paying off 

prior mortgage debt — Absence of knowledge of inter- 
mediate mortgage — First mortgage whether can be 
raised as a shield — Presumption applicable. 

Where in pursuance of an agreement between the 
mortgagor and a subsequent mortgagee the 1 atter paid a 
certain amount towards the discharge of a prior 
mortgage debt and it appeared that at the time when the 
payment was made the mortgagee w^as not aware of the 
existence of an intermediate mortgage in favour of 
another person, 

Held, that the subsequent mortgagee who made the 
payment was entitled to the right of subrogation in 
lespect of the amount he had paid. In such cases the 
piesiirnption is that w'hen the subsequent mortgagee paid 
off the prior moitgage he intended to keep that mort- 
gage as a shield against the subsequent mortgagee and 
the knowledge of the existence of the second mortgage is 
not a material consideration in pleading the presump- 
tion. 10 Cal. 1035 (P.CJ; 8 Mad. 246 and 55 M.L.J. 
369, Rel. {Madhavan Nair and Jackson. J J f) 
KRlSHNAMURTfll CHETTIAR v, SaTHAPPA CHET- 
Ti AR. 56 Mad. 617 = I.R. 1933 Mad. 332 = 143 I C. 
780 = 1933 M W N. 235 = 37 L.W. 601 = A.l.R. 1933 
Mad. 398=64 M.L.J. 523. 

I " ■■■ '■ Subrogation — Subsequent mortgagee faying off 
i prior mortgage' — Priority 07>€r intermediate mortgage, 
j When a subsequent mortgagee pays off prior mort- 
gages out of the consideration for the mortgage, the 
question whether he is entitled to priority over an inter- 
mediate mortgage which is not disclosed to him at the 
lime of his mortgage Is primarily one of intention. The 
fact that the subsequent mortgagee took back the mort- 
gage deeds from the prior mortgagees when he redeemed 
the mortgages and retained them with himself, clearly 
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shows an intention that he intended to keep the mort- 
gages paid off by him alive for his benefit. 29 Cal. J54 
(P.C.), Rel. on. Uat Lai. /.) ABDUL MaJID v. 
Bhagwant Kjshore. 1541.0. 706 = 7 E. L. 602(2) j 
== A.I.B. 1934 Lab. 806. 

- — S tibru;^a tt on — Tv)0 houses of two different per- I 
sons mortgaged by one deed — One mortgagor paying full > 
mortgage — Right of, | 

Where two houses belonging to two different persons | 
are mortiiaged to one person by one deed the mortgage | 
debt being single, the mortgagors are co-debtors. If one ! 
of them has paid the full mortgage amount, he is subro- | 
gated to the rights of the mortgagee in respect of their j 
mortgage. {Hilton^ J,) JaGANNATH v , AbdULLAH. | 
16 Lab. 746 » 160 I.C. 366-6 E.L. 866 (3) = 36 P.L. | 
B. 140-A.I.B. 1934 Lab. 248. i 

Subrogation — T wo houses of two different per- 
sons mortgaged jointly — Subsequent mortgage of one 
house by one of them — Decree on both — Payment co- 
mortgagor of prior mortgage — Rights of . 

The payment of the amount under a mortgage decree ! 
by a co-mortgagor into Court and acceptance of that j 
sum by the mortgagee results in the decree being spent | 
and becoming discharged and satisfied. The person 
who makes the payment does not obtain the status of a 
decree-holder, but is subrogated to the original rights of 
the deciee-holder as mortgagee. The redeeming co mort- : 
gagor does not lose the priority of his mortgage in con- I 
sequence of the decree on the subsequent mortgage by | 
the other co-mortgagor having been made before the j 
decree on the prior mortgage. 27 All. 325 (P.C.) and 

A. I.K. 1927 Mad. 631, Rel. on; A.l.K. 1925 Mad. 
80, Not foil. (^Hilton, J ) JAGANNATH v, ABDULLAH. 
16 Lab 746 = 160 I.O. 366 = 6 B.L. 856 (2) = 36 P.L. 

B. 140-A.IR. 1934 Lab. 248. 

Subrogation — Volunteer — Purchaser from one 

Without title. 

A mortgaged his property first to M and then to 
N. He then sold the property to N. After his death 
his wile sold the same property to P. who dis 
charged the mortgage of M and claimed to be subro- 
gated to the rights of a prior mortgagee as against N. ! 
The widow was found to have no interest in the equity 
of redemption and that the sale to P w’as void. P is ’ 
under the circumstances a mere volunteer or stranger, [ 
not entitled to any rights of subrogation, {Sundaram ' 
Chetty, //.) PICHAIYAPPA CHETTY z/. GOVINDA- | 
RAJULU Mudaly. 130 1.0. 506 = 1930 M.W.N. ! 
1190 = 33 L.W. 78 = A.I.B. 1931 Mad. 110. 

Substituted security. ! 

Substituted security — Applicability and scope of j 

doctrine — Mortgage of specific property by Hindu co- \ 
parcener — No reference that mortgagor is undivided 
coparcener or that mortgage is only of share — Parti- 
tion — Allotment of different property — Mortgagee* s 
right against bona fide purchaser. 

Where a member of a joint Hindu family purports to 
mortgage property A as his own and subsequently gets 
property at a partition, a transferee of property B 
from him cannot ordinarily discover that property B is 
subject to any encumbrance. On the other hand, if the 
original mortgage were to compromise the whole of his 
undivided share in the joint family property, a search of 
the registration records will certainly put the subse- 
quent transferee on notice of the prior mortgage. These 
considerations ought not to be ignored in applying and 
extending the doctrine of substituted .security. Further 
under the Hindu Law the rights of an undivided mem- 
ber to alienate a specific item of property are by no 
means absolute. And even in Madras where larger 


powers of alienation are recognized, a distinction is 
drawn between cases where a member purports to alie- 
nate his undivided share generally and cases where he 
purports to alienate a specific item of property. In the 
latter case he really deals with property to which he has 
no title at the time, and it is only as a kind of equity 
that Courts allow the alienee to claim that at a partition 
between the alienor and his coparceners the particular 
item alienated might, if possible, be allotted to the 
alienor’s share. If for any reason the allotment is not 
so made the transfer will become inoperative and the 
transferee can only claim compensation against the 
alienor. But when no reference is at all made to the 
fact that the mortgagor is only a sharer, and the property 
is mortgaged as if he was absolute owner thereof, there 
is even less justification for the application of the doc- 
trine of substituted sscurity, and there are obvious 
difficulties in extending the doctrine, {y aradachariar ^ 

y.) kamanna Chettiar v. Manickam Chettiar. 
168I.C. 1026 = 8 R.M. 402 = 1936 M.W.N. 788=42 
L.W. 760 = AJ.B. 1936 Mad. 1011. 

Substituted security — Mortgage of undivided 
share— Partition among co-sharers — Different share 
allotted to mortgagor — Right of mortgagee. 

A mortgagee of an undivided share which under a 
partition has been allotted to another co-sharer, cannot 
in the absence of fraud be enforced by the mortgagee 
against the share originally mortgaged, the mortgagee’s 
sole itmedy being to proceed against the share which has 
been allotted to his mortgagor in lieu of the share 
mortgaged. In such a case the pledge assumes a new 
form and the security is shifted, as a result of the parti- 
tion, from the undivided share of the mortgagor on to 
the property which has fallen to his share. If the pro- 
perty as allotted to the mortgagor is subsequently trans- 
ferred by him to third parties, that transfer will make 
no difference as far as mortgagee’s rights are concerned, 
for such transfer will only operate as far as right, title 
and interest of mortgagor, and the transferee does not 
and cannot acquire higher rights than those of the 
mortgagor. [fPek Chand and Monroe^ J J.) AMaR 
Singh v. Bhagwan Das. 14 Lah. 749 = 35 P.L.B. 
560 = 149 I.O. 104 = 6 B.L. 662 (2) = A.I.B. 1933 
Lah. 771. 

^Substituted security — Mortgage of undivided 

share — Subsequent partition — Right of tnortgagee. 

Where one of joint owners mortgages a part of the 
joint undivided property the mortgagee is entitled to 
recover the debt from the whole of the property which 
may eventually fall to the mortgagor on partition. 2 P.R. 
1906, Rel. on. {^Monroe and Rangi JmL //.) BHA- 
WANi Singh v. Nathu Ram. 160 I.C. 734 = 8 B.L. 
678=A.LB. 1936 Lah. 936. 

Substituted security — Sale proceeds of property 

— Mortgage decree- holder* s right to future interest — 
Execution against judgment-debtor receiving surplus 
sale-procteds. 

The decree-holder filed an application for execution 
of the final decree calculating interest which had been 
entered in the decree up to the date of the decree but 
omitted from his application the interest which had 
accrued subsequently. As the mortgaged property was 
ancestral the execution was transferred to the Collector 
under Sch. Ill, C. P. Code. He sold the property and 
after forwarding a portion of the sale-proceeds to the 
Civil Court for payment of the decree, he paid the 
balance to the other creditors and the judgment-debtor. 
The decree- holder having applied to recover future 
interest, 

Heldy that the mortgagee bad a charge on the substi- 
tuted security in the form of sale-proceeds and that he 
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could apply for execution against the judgment ‘debtor 
who had taken a portion of the sale proceeds. 
maft, A.C,J. and Smith, J ) A. E. JONES z/. RaM 
CHARAN. I.B. 1931 All. 663 = 133 1.0.423 = 1931 

A. L.J. 1064= A.LB. 1931 All. 700. 

-- ■ Substituted security — Suit on promissory note — 
Injunction restraining promisor recovering mortgage- 
debt — Promisor assigning debt — Assignee recovering 
debt — Right of promisee decree holder against assignee^ 

The promisee sued on a promissory note and obtained 
an order of injunction restraining the defendant pro- 
misor from recovering a certain amount secured by 
mortgage in his favour. The defendant however sold 
his mortgagee rights to a third person who instituted a 
suit and obtained a preliminaiy decree. The promisee 
thereupon sued the assignee and the mortgagors to 
obtain a declaration that the transfer was not binding 
on him but the suit was dismissed and he thereupon 
preferred an appeal. Daring that time that decree was , 
assigned by the transferee to another person who obtain- 
ed a final decree and thereupon transferee of the 
mortgagor's rights deposited the decree amount in Court. 
Later on the promisee succeeded in the appeal and 
enforced the decree against the mortgagee rights of the 
original promisor. The purchaser in execution sued to 
recover the amount from the final transferee of the 
mortgagee’s rights who by that time, had withdrawn the 
money deposited in Court. 

Held, that there was no privity of contract between 
the plaintiff and defendant that the plaintiff who had 
impugned the assignment of the mortgage could not sue 
to recover the amount deposited in furtherance of the 
transfer and that the claim was therefore misconceived. 

( Maker ji and Bennet, //.) BIND A PRASAD t/. RaJA 
Ram. I.B. 1931 All. 643 = 132 I.O. 676 = 1931 A.Ii 
J. 614= A.I.K. 1932 All. 43. 

'Substituted security — Surplus sale proceeds after 

satisfaction of prior mortgage — Right of usufructuary 
mortgagee to. 

It cannot be denied that the usufructuary mortgagee 
has an encumbrance on the mortgaged property and if 
such mortgaged property is converted into cash, the 
encumbrance is transferred from the property originally 
mortgaged to the one substituted therefor. The usu- 
fructuary mortgagee is certainly entitled to the posses- 
sion of the substituted security in the same manner as 
he had a right to the possession of the property origi- 
nally mortgaged. Accordingly where the defendant who 
is a third mortgagee attaches the surplus proceeds of 
sale of the mortgaged property after satisfying the first 
simple mortgage and recovers it, the plaintiff who is the 
first simple mortgagee and who has taken a second usu- 
fructuary mortgage is entitled to recover the same from 
the defendant. No question in regard to the usufructuary 
mortgagee’s right to have the mortgaged property sold 
arises is a case like this. {Niamatutlah, /.) GaNGA 
Sahai V. MST. JANKI. 164 1.0. 1002 = 7 R.A. 846= 
1936 A.W.R. 430 = A.I.R. 1936 All. 497. 

Substitution. 

See also T. P. ACT, S. 73. 

^'—“^Substitution — Theory, if can be extended to 
auction-purchaser in execution of money decree 

There is no justification for extending the theory of 
substitution, which has been enunciated in respect to 
persons standing in the relation of promisor and pro- 
misee, to stranger, such as auction-purchasers in execu- 
tion of money decrees, who are not entitled to any pro- 
perty other than that which they purchased in Court 
sale. i^Baker and Wadia, //.) ChidaMBARGAUDA v, 
CHannappa. 36 Bom.L.B. 694= 153 1.0. 637 = 7 R. 

B. 251 = A.I.B. 1934 Bom. 329. 


MORTGAGE— Successive Mortgage. 

Successive mortgages. 

See also PRIOR AND SUBSEQUENT, supra. 

‘Successive mortgages — Payment of first mortgagee 

by third — Effect on rights of intermediate mortgagee. 

If a third mortgagee is subrogated to the rights of a 
first mortgagee, he stands in the shoes of the first and 
his rights are identical with those of the already posses- 
sed^ by the first, although in certain situations modifi- 
cations in that principle will prevail. But there is no 
conceivable piinciple of Jaw' by which the rights of an 
intermediate mortgagee can be adversely affected by 
anything done without his knowledge by the mortgagor 
and the first and third moitgagees. The third mortgagee 
will not be entitled to interest as against the interme- 
diate mortgagee in whose favour a decree has been 
passed on any amount w hich he.’(the 3rd mortgagee) pays 
off in order to redeem the first mortgagee, if he consents 
to have the property sold free of the first mortgage to 
which he has been subrogated. (jCurgenven and King, 
yy.) Venkatfsa Aiyangar V. Manikkavachakam 
CHETI V. 41 L. W. 666= 1935 M.W.N. 306 = A.I.R. 
1935 Mad. 660 = 68 M.L.J. 738. 

Successt ve mortgages — Priority, 

A mortgage bond that is duly registered confers, un- 
less displaced, a valid security in priority tOiUlI of later 
date and therefore the onus lies on the person who 
claims under a bond of later date to displace the priority. 
{^Lord Rustell of Killowen.) CathireSAN ChETTIAR 
V, Natchiappa Chrttiar. I.R. 1933 P.C. 185 = 143 
1.0. 761 = A.I.R. 1933 P.C. 191 (P.O.). 

— , Successive mortgages — Purchase of one item of 

mortgaged property by third mortgagee — Assignment of 
decree obtained by first mortgagee in favour of third 
mortgagee — Execution by third mortgagee against other 
item — Permissibility, 

Certain property consisting of two items was subject 
to successive mortgages. One of the puisne mortgagees 
brought a suit and purchased one item in execution. 
He subsequently obtained an as^signment ot a decree 
passed in favour of a prior moj tgagee in respect of the 
other item. As assignee-decree-holder he applied for 
execution against the other item alone. On objection 
by another puisne mortgagee. 

Held, that on the purchase of one of the items, the 
mortgage had been discharged pro tanto and that the 
assignee- decree- holder could proceed against the othei 
item, only for the proportionate value of the debt in rela- 
tion to the mortgage debt; and that an objection of this 
nature could be taken in execution by the puisne mort- 
gagee. {Madhavan Hair, J,) CHINNIAH ROWTHER 
V. Muthuraman Chettiar. I.B. 1933 Mad. 131 = 
141 I.O. 366= A.I.R. 1934 Mad. 260. 

Successive mortgages — Separate suits not implea- 
ding the other mortgagees — Rival purchasers — First 
purchaser entitled to possession. 

The plaintiff and defendant were rival purchasers of 
the same property in mortgage suit filed by the first and 
second simple mortgagees without impleading each other 
The plaintiff was a second mortgagee purchaser who 
purchased in a suit, first instituted, the purchase being 
later than that of defendant. The defendant was a 
first mortgagee purchaser who purchased in a later 
Instituted suit, the purchase being earlier than plaintiff. 
The plaintiff sued to establish his right to unconditional 
possession of the property. 

Held, that the defendant being the earlier purchaser 
was entitled to possession of the property sold. {Waller 
and Krishnan Pandalai, JJ,) CKINNASWAMY PadA- 
YACHI V DARMALINGA PADAYACHI. 66 Mad. 116 = 
I.B. 1932 Mad. 650=139 I.O, 309=1932 M.W.N. 
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742 = 36 L.W. 263 = AXE. 1932 Mad. 566 = 63 M.L. 
J. 394. 

[Appr. 56 M. 846 (860. 870, 876) (F.B.)]. 

Successive mortgages — Several mortgages tn 

favour of same per son over same property — Joint decree 
for consolidated amount — Validity. 

Defendant 1 executed mortgapje of a certain house in 
favour of plaintiff and subsequently made a gift of the 
same to his mother. Later on defendant 1 and his 
mother executed a second mortgage over the same pro- 
perty in favour of plaintiff. The moitgagees having 
been sued on the mother claimed a right of residence. 

Held, that the Court should not pass a joint decree 
for the two sums claimed, but the decree should be 
split up showing the separate sums payable 

Held further, that it was open to the parties to the 
second mortgage to pay off the amount in lespect of the 
second mortgage and the mother could enforce as 
against the auction-ptircha^er in execution of the first 
mortgage a right to reside in a suitable portion of the 
house having regard to the natuie of the property and 
her requirements. The right of reddence was not 
modified by reason oi the gilt or the mortgage executed 
by the son. {Afukertt and JSennet, JJ.) KlSHUN 
PIYARI V. Gopal Narain. 143 I.O. 303 = I.R 1933 
All. 219 = 1932 A.L.J. 796= A.I.R. 1932 All 676. 

-Sttrcessive mortgages^Smts and execution pro-- 

ceedtngs by them without impleading each other — Rival 
purchasers Right to possession — Test of priority 

Where there are .several mortgages over the same 
property, none of them being with possession, the mort- 
gagees have only a right to bring the property to sale. 
The right to the equity of redemption or possession is 
with the mortgagor and he may deal with it without re- 
gard to the mortgages. If the property is brought to 
sale by the mortgagees without impleading each other 
as parties and theieby securing an adjudication settling 
their lespective rights, and if the mortgagees take pos 
session in execution of their decrees, the right to posses- 
sion rests not on the priority of the mortgages, but on 
the priority of the sales. Where there were two mort- 
gages over a property and the mortgagees sued and 
brought the property to sale without impleading each 
other, held, that in a dispute between the rival pur- 
chaser for possession, the purchaser at the prior sale 
w’as entitled to possession as against the purchaser at 
the .subsequent sale though the latter mortgagee migh t 
have been the earlier incumbrancer. (It would be the 
same where one of the mortgagees obtained possession 
as receiver in execution proceedings.) {Ranumm, 
Anantakrtshna Ayyar and Cornish, JJ f) NaGKNPR.AN 
Cheitiahe/. Lakshmi Ammal. 66 Mad. 846 = 6 
I.R (Mad ^ 9 = 144 I C. 833 = 1933 M.W N. 384=38 
LW. 169=A I.R. 1933 Mad. 583 = 65 M.L J. 108 
(FB). 

Tacking. 

See T. r. act, S. 80. 

Tender. 

See T. P. act, Ss. 83 AND 84, 

Usufructuary. 

See also T. F. Acr, Ss. 58 (./), 59, 67, 68 aND 76 
AND CONSrRUCTION, INTEREST, AND REDEMPTION, 
supra. 

■ suf ructuary mortgage — Deficiency in profits — 

Decree in respect of before termination of period — 
Validity. 

Where a nioitgagor under a usufructuary mortgagee 
guarantees a certain sum by way of profits of the pro- 
perty annually, the mortgagee may sue and obtain a 
decree for deficiency in the piofits, when there is a defi- 
ciency, even before the termination of the mortgage. 
The fact that the mortgagee would be entitled to recover 


J MOTOR VRHIOLES ACT (1914). 

I the deficiency at the time of redemption does not make 
the suit premature or the decree invalid. {Srivastava, 
’ Ag,C,J. and Zia ul-Hasan, /.) SHEO DarsHAN 
Singh p. Maheshur Dayal. 10 Luck. 293 = 152 
; I.O. 839 = 7 R.O. 241 = 11 O.W.N. 1403 = A.LR. 
1936 Oudh 183. 

Usufructuary mortgage — Full consideration not 

I Paid — Remedy of mortgagor. 

A mortgagor who has executed a usufructuary mort- 
gage but has not received the full consideration is entitl- 
' ed either to such balance or damages for non payment 
which may be asses^ed as the balance due. But he 
, cannot claim proportionate return of the land and mesne 
profits for such proportion. (^IVort, /) Wahid ALT 
i Biptu Ghamar. 169 I.O. 177 = A.I.R. 1936 Pat. 
i 125. 

Usufructuary mortgage — Mortgage with posses^ 

si on— Non- delivery of possession — Lease deed in favour 
’ of mortgagee — Effect. 

I Where a mortgage was in form a mortgage wdth 
I possession and though possession was not taken by the 
I mortgagees by a second document of even date the 
! mortgaged land was leased to the mortgagor for the 
I same term as the mortgage and mutation was duly 
recordevl on the ba^is of the mortgage. 

Held, that the transaction gave rise to a possessory 
mortgage. {Sir George Lowndes.) FeROZ Shah z/. 
Sohbat. 60 I a 273 = 14 Lah. 466 = I.R. 1933 P. 

, O. 183 = 38 L.W. 68-1933 M.W.N. 755 = 37 O W. 
N. 993 = 35Bom.LB. 877 = 58 0 L. J. 52= 1933 A. 
L J. 1193 = 143 I.C. 659=A.I.R. 1933 P.O. 178 = 66 
M.L. J. 160 (P.O.). 

FR.SSB 327 (338) (F.B.)] 

Validity of. 

Validity of — Part of consideration invalid. 

' There is no ground for holding that because a portion 
I of the consideration for a mortgage is invalid, the entire 
' mortgage is also invalid. {Srivastava and Zia «/- 
Hasan, JJf) GaPPOO SlNGH v. HaR CharAN. 158 
,1.0 267 = 8 R.O. 74 = 1935 O.W.N. 1045 = A.I.R. 

: 1935 Oudh 501. 

-^Validity of — Property acquired by adverse 

possession 

, A person who has acquired certain property by right 
; of adverse possession can effect a valid mortgage of the 

■ property. {Raza and Smith, JJf) ABDUR RAHMAN 
! Khan v. Ahmad Khan. I R. 1933 Oudh 203= 148 

1 0. 831= 10 O.W.N. 42 = 14 L R. 137 (Rev.) = 17 R. 
i £>. 104 = A. I R. 1933 Oudh 427. 

MORTGAGE SUIT. See MORTGAGE. 
MORTGAGEE IN POSSESSION. 

, See (1) MORTGAGE - USUFRUCTUARY. 

' (2) T. P. act, S. 76. 

MORTGAGOR AND MORTGAGEE. 

See {\) Estoppel. 

(2) Evidence Act, S. 115. 

^Stipulation by mortgagor not to sell mortgaged 

property without permission of mortgagee— Validity. 
See Mortgage— REDEMPTION. 13 Mys.L, J. 404 == 

I 40 Mys.H.O.R. 435. 

MOSQUE — See M AH O MEDAN LAW — WaKF. 
i MOTIVE. See (1) CRIMINAL Trial. 

I (2) PENAL Code, Ss. 300 302. 

■ MOTOR CAR— Rash Driving. See PENAL CODE, 

'' Ss. 304, 304- A AND 337. 

I MOTOR COLLUSION. See PENAL CODE, S. 304.A. 

! MOTOR VEHICLES ACT (VIII OF 1914)— 

‘ Punjab Motor Vehicles Plying for Hire Rules ^ R, 3 — 
j "'Plying for hire*' — Meaning--^ Absence of soliciting 
custom — Conviction — Sustainability, 
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Plying for hire means the act of soliciting custom. 
Where a person who owned a motor lorry purchased 
goods at one place and after transporting them to 
another place sold the goods there to their customers 
but it did not appear that he solicited custom at any 
time. 

Hehis that the owner of the lorry was not liable to be 
< convicted for breach of the Punjab Motor Vehicles 
Plying for Hire Rules. {^Sh^idi Lai, C.J.) KHUSHI 
Ram Shadi Kam emperor. I.R. 1931 Iiah. 670 
= 132 I.O. 702-32 Or.L.J. 918 = 1931 Or.O. 857- 
.A.I.B. 1931 Lah. 569. 

'—•^Bombay Motor Vehicles Rulet, 1915, R. 19 (1) — 
Ordinarily pass a tram-car'' — Effect, 

Although R. 19 (1) refers to a tram-car whether it be 
.going in the same or in the contrary direction the rule 
covers a tram-car which is stationary. The adverb 
‘ordinarily* denotes that the rule applies except in a 
case in w’hich there is some impediment to passing the 
tram-car on the near side, for example, the road may be 
up or there may be a long line of slow' moving traffic 
which would make it impossible to pass the tram-car on I 
the near side within a reasonable time. The mere fact 
that there are foot-passengers which made it difficult for j 
accused to pass a ttam-car on the near side and that ! 
there is plenty of room to pass it on the right side is not 
enough to take the case out of the rule. (^Beaumont, 
C.J.and Marphy, y ) EmPEROR^. RITTOMS. 6 1. 

R. (Bom) 24 = 144 10. 923 (1) = 34 Or.L.J. 865(1> 
= 35BomL.B. 483 =1933 Or.O. 663-A.l.B. 1933 
Bom. 229. 

Rash driving— Causing deoth — Offence, 

Semble, — It is not sufficient to absolve drivers of 
motor vehicles from the consequences of rash driving 
merely to show that the person to whom or to whose 
property they hive caused injury was himself negligent 
(i9t?yr, /.) DeOTA M1.SSIR z/ Emperor. I B. 19S1 { 
All. 713=133 I.O, 601 = 32 CrLJ 1061 = 12 LB. I 
134(0r.) = 1931 AL J. 770=1931 Or.O. 1044 = A.I. I 
B. 1931 All. 708. I 

— ‘S. ^—Negligence — Test. \ 

The law or usage of the road is not the criterion of 
negligence. The test is whether the accident could have 
been avoided by the accused if he had exercised that ! 
care and diligence which ordinal ily cautious persons 
using the road in similar circumstances would have done, 
{Vildan Bose, A./.C) EMPEROR v HOMNARATN. 
30 NLR. 317 = 6 BN. 186 = 148 10. 641 = 35 Or L. 
J. 696 = 1934 Or.O 272 = A.I R. 1934 Nag. 65. I 

■ - 7 ’S. 4 W—Eailure to respond to signal. I 

It is an essential feature of the section imposing a | 
liability on driveis to respond to signals that it is not for 
them to speculate why the signal was given and to act 
accordingly. If the applicant disregarded the signals 
made from a lorry standing at a distance the fact that 
at a later stage the accident happened in spite of his 
beiit efforts is no excuse. {Grille, A /.C.) DUTT v. 

Emperor. 6 1.R. (Nag ) 80 = 148 1 0. 208 = 34 Cr. 
L.J. 1260 = 1933 CrO. 690 = A.I.R. 1933 Nag. 177. 

— — S Error of judgment — Not sufficient for 

conviction — Criminal negligence — Meaning of. 

An error of judgment alone is not sufficient to convict 
a man. There must be “criminal negligence'* w’hich 
means “gross or culpable neglect or failure to exercise 
resonable and proper care.*' {Malltck, /.) H. B. 
SpiekS jOHfUODiN. 69 Gal. 113 = I.R 1932 Oal. 
419 = 138 1 0. 98 = 33 Cr.L.J. 549 = 36 O.W.N. 246 
<C2)= 1932 Or.O. 451= A LB 1932 Oal. 46L 

Q. D.— II— 125 


MOTOR VEHICLES ACT (1914), S. 10. 

S. Penal Code {XLV of i860), 5*. 337— 

Separate sentence — Legality, 

Separate sentences cannot be passed under S. 5 of the 
Motor Vehicles Act and S. 337 of the Indian Penal 
Code for they are the same offences. {Jackson, /.) 
T. V. Govindaraja MudaliaR V, Emperor. 1931 
M.W.N. 397. 

Ss. 5, 16 and 17 — Charge under wrong sections 

— Facts fully St itei in charge — No prejudice — Validity 
of conviction. 

Where the offence with which the accused was charg- 
ed w’as really one under S. 5 of the Motor Vehicles Act, 
l9 14, but the charge mentioned in Ss. I 6 and l7 and 
fully stated the facts and the offence he was alleged to 
have committed. 

Held, that as the accused knew the charge he had to 
meet, the mistake in the number of the sections could 
not be said to have prejudiced the accused. {Mallick, 
/.) n. B. SPIER.S V, JOHIUODIN. 69 Cal. 113 = I.R. 
1932 Oal 419=138 1.0 98 = 33 Or L. J. 649 = 36 0. 
W.N. 246 (2) = 1932 Cr.O, 451 = A.I.B. 1932 Oal. 

, 461. 

■" - --3. 6 — Allow''* — Meaning of — Liability of owner. 

The word “allow’* in S. 6 tloes not mean “does not 
prevent”. The w'ord ordinarily involves permission, 
express or implied from the circumstances. Where the 
owner of a motor-car was charged under S. 6 for having 
“allowed** his car to be taken by his driver into British 
India without a license. 

f/eld, that in the absence of evidence that the car had 
ever been used in that W’ay before or that the owner knew 
it would be used in that way on the occasion in question, 
the owner W'as not liable. {Beaumont, C.J, and Broom- 
field, J.) Emperor v. Shantaram Rama. I.B, 
1932 Bom. 490 (2) = 139 I C. 270 = 33 Or L. J. 746 
(2) =34 Bom. LB. 897=1932 Cr.O. 602= A I.B. 1932 
Bom. 474. 

S. 8 —Offence under — What constitutes. 

Under S. 8 the failure to produce the driving licence 
on demand by the police officer is an offence but not the 
mere non carrying of it on person. {Shads Lal^ C./.) 
Bahadur Singh z/ Emperor. IB. 1932 Lah 470= 
138 I.C. 400 = 33 CrLJ. 646 (2) = 33 P.L.B. 278« 
1932 Cr.O. 492= A.I B 1932 Lah. 863. 

-Ss. 8 and 16 — (7, P, Mgor Rules, 78, 79 and 81 

— Non renewal of registntion or permit by owner — 
Record showing charge under S \(i—No specification of 
particular in summons — Rules not discussed in judg- 
ment —Crninction — Legality. 

The owner of a loi ry plying for hire without a renewal 
of registration or permit and without any directions 
painted on the body was charged and convicted under 
S. 16, Motor Vehicles Act. The rules alleged to have, 
been contravened were Rules 78. 79 and 8l, U.P. Motor 
Rules, and S 8 of the Motor Vehicles Act. The judg- 
ment did not contain a discussion of the Rules, and it 
appeared from the judgment that the Magistrate had 
got confused with RuUs 16 and S, l6 of the Act, and 
I that the case proceeded as though the accused was being 
charged with having contravened R. l6 of the U. P. 
Motor Rules. The summons merely informed the accus- 
ed that he had to appear and answer to a charge under 
S. 16 of the Act. 

Held, the proceedings were invalid and must be set 
aside {Thomas,/) LALCHAND^. EMPEROR. 7 B* 
0.75*150 10 941 = 35 0rL J. 1161 (2) = 11 O.W. 
N 828 = 1934Cr.C 1 156= A. I.B. 1934 Oudh 370(2}.. 

— — S. VIS— Register — Entry in — Mode of proof. 

The proper way of proving an entry in the Register 
of Motor Vehicles would be either that the Register it- 
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self should be produced by a proper official or a duly 
authenticated copy of the material part of the Register 
placed before the Court. A mere statement by the Com* 
raissioner of Police made in answer to a letter written 
by the Corporation, without his being called or the Re- 
gister produced, cannot be accepted in proof of the 
ownership of a car. {Costello^ /,) BaijnaTH SHAW 
V, CORPORATION OF CALCUTTA. 141 I.O. 248== I B. 
1933 Cal. 90=36 O.W.N. 1147=A.I.B. 1933 Cal. 
178. 

~S. 10 — “Owner" — Mortgagee in whose mame car 
is transferred but who has no possession. Se^ Fatal 
accidents act. 37 BomL.B. 410= A.I.B. 1936 
Bom. 333. 

8. 11 — Bombay Government RuUs^ R, 7 — IVbe- 

tker ultra vires. 

R, 7 framed by the Bombay Government under S. 11, 
Motor Vehicles Act, is not ultra vtres as the words 
“incidental to registration" In S. 11 are wide enough to 
cover renewal of certificates. {^Beaumont ^ C./.^ Black- 
well and Rangnekar^ JJ.) SVKES «/. KELLY. 6 I R. 

(Bom.) 136= 146 I.O. 6 = 35 Bom.L.R. 1027=A.I.B. 
1933 Bom. 460 (F B ). 

“~-Ss. 11 (2) (e)an(l 16 — Offence —Plying for hire 
— Meaning of — Owner taking only petrol charges — If 
*‘'‘kiringP 

Taking petrol charges from a person who uses the 
accused’s motor lorry does not amount to hiring. The 
mere payment to the accused of the cost of petrol used 
while his lorry is at the disposal of the person so paying 
such charges is not payment for the use of the lorry. 
It is equivalent to mere replacement in the petrol tank 
of the petrol used. The accused therefore cannot be 
convicted of an offence of plying his lorry for hire, though 
he had no G. permit. {Burn, y.) KaDIR MOHIDEEN 
SAHIB, In re, 1661.0. 326 (1) = 7 R.M 689 = 36 Or. 
L.J. 926 (2) =41 L.W. 498 = 1935 M.W.N. 326 (1) = 
1936Cr.C. 923= A.I.B. 1936 Mad. 677=68 M.L.J. 
481. 

— S, 16 — Burma Motor Vehicles Rules, R, tQ-A — 
Pine and suspension order — Appeal or revision, 

A taxi driver who was convicted W'as fined Ks. 60 and 
was suspended for one year. 

Held, that the order of suspension of license was part 
of the sentence and the conviction was appealalile. 

Held, further, that no proceedings by way of revision 
could l^ entertained where no appeal was brought. 
{Baguley, /.) Garanand Singh v. Emperor. 6 I. 
R. (Bang.) 103=146 I.O. 545 (2)=1933 Cr.O. 1146 
»AI.B. 1933 Bang. 329. 

— S. 16 — Charge under — Summons — Specification 

of Rules contravened — Necessity — Omission to state 
particulars — Effect, 

S. 16 of the Motor Vehicles Act is a penalty clause, and 
it is the duly of a Court issuing a summons to specify 
in it what particular Rules the accu'^ed had contravened. 
The procedure of issuing summonses by Magistrates 
purporting to charge Motorists, owners or drivers of 
offences under the Act without giving ihe slightest 
particulars of the offence charged, is not justified by 
law. A summons not in the prescribed form may be 
disregarded, and proceedings thereon will be invalid. 
{Thomas, /.) Lal ChanD v, Emperor. 7 B.O. 76 = 
1601.0.941 = 35 Cr.Ii J. 1161 (2)=11 O.W.N. 828 

1934 Or 0. 1156 = A.I.R 1934 Oudh 370 (2). 

S, IQ— Motor Vehicle Rules, R, *^8'* per- 
mit— Vehicle driven in another district — Counter- 
signature of Superintendent of other district necessary. 
The “B" ^rmit granted to the driver is only valid 
within the district of the Superintendent of Police and 


if it is driven into another district, it must be counter- 
signed by the Superintendent of the latter district. 
{Beaumont, C,J, and Bar lee, /.) EmperOR v, Ram- 
chaNDRa. 161 I.O. 727 = 7 B B. 73 =35 Or.L.J. 1400 
= 36Bom.L.B. 366 = 1934 Cr.O. 662 = A.I.B. 193A 
Bom. 201. 

S. 16— Number assigned reproduced in Hindi 

script— If a breach of the rules. See U. P. MOTOR 
Vehicles Rules, 1928. Rr. 3 (w) and 22. 

S. \Q— Rules under R, 21— Rash driving — 

Nature of offence — Conviction under S, 279, 1,P, Code, 

S. 16, Motor Vehicles Act, has not any necessaiy in- 
gredient of rashness or negligence in it and R. 27, Motor 
Act Rules, merely lays dow n the i ule of the road, breach 
of which need not necessarily involve rashness or negli- 
gence. Consequently where rashnei»s or negligence enters- 
into the offence, the conviction under S. 279 is not only- 
proper but more appropriate. {Sulatman, /.) JiWA 
Ram V, Emperor. LB. 1932 All. 239 = 136 LC. 671 
= 33Cr.L.J.309=12 L.R. 168 (0r.)=1932 A.L.J.- 
-619 = 1932 Or C. 89= A.I.R. 1932 All. 69. 

S. 16 and XJ. P. Motor Vehicles Buies, 1928, 

Br. 79 and 81 — Permit specif ying district and route 
! — Lorry plied in other route — R, 79 violated — Maxi^ 
mum number of passengers not specified in permit — 

81 not violated for carrying more passengers. 

The permit accorded permission to the owner of the 
lorry to ply within the district and the road on which it 
was permitted to ply was also specified therein. The* 
permit did not, how^ever, specify the maximum number 
of passengers. The road on which the lorry was driven 
w'as not specified in the permit and it w'as also then^ 
carrying a greater number of passengers than could be 
taken in a lorry. The owner w'as theieupon convicted 
for violation of Rr. 79 and 81 of the U. P. Motor 
Vehicles Rules. 

Held, that (/) as the maximum number of passengers 
was not .‘‘pecified in the permit, the conviction for viola- 
j tion of K. 81 was bad; (/V) the words “within the dis- 
j trict" were merely descriptive of the route specifically* 

I described and did not justify the lorry being plied in* 
j other routes within the district and that the conviction 
for violation of R. 81 was correct. {Iqbal Ahmad, /.) 

! Subhani V. Emperor. I.R. 1933 All. 301 = 143 I.O. 

I 682=34Cr L.J. 620-14 LB. 193 (Or.) = 1933 A.L. 

1 J. 499 = 1933 Cr.O. 806 = A.I.R. 1933 All. 466. 

I MOTOR VEHICLES (MANITOBA) ACT. S. 62— 

j Burden of proof— Points to be proved by plaintiff— 

' Plea of no negligence — Proof of— Evidence evenly 
I balanced — Effect of. 

I Apart from S. 62, a plaintiff claiming damages for 
I personal injury in a running down case would have to 
I prove that he was injured, that his injury was due to 
j the defendant’s fault and the fact and extent of his loss 
; and damage; hence unless he succeeds in establishing,' 

' all these matters he must fail. In virtue how-ever of 
^ the statue he need only establish the first and the third 
elements, /.<?., that he was injured by the defendant and 
the extent of his damages. If the establishes tho.se two 
matters, the onus is removed from him and it is then 
. for the defendant to establish to the resonable satisfac- 
I tion of the jury, that the loss, damage or injury did not 
; arise through the negligence or improper conduct of 
himself or his servants. This the defendant may do in 
various ways, as for instance, by satisfactory proof of a 
latent defect, or by proof that the plaintiff was the 
author of his owm injury; or by proof that the circum- 
stances were such that neither party was to blame 
because neither party could avoid the other. But the - 
onus which the section places on the defetidant is noti 
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MOVABLES. 

in law a bhiftirg or transitory onus. It remains on the 
defendant until the very end of the case when the ques* 
tion must be deteimined v^hether or not the defendant 
has sufSciently &hown that he did net in fact cause the 
accidently his negligence. If, on the i^hole of the 
evidence, the defendant establishes this to the satisfac- 
tion of the jury, he will be entitled to judgment, if how - 
ever the issue is left in doubt or the evidence is balanced, 
even then defendant will be held liable in virtue of 
the statutory onus, whereas in that event but for the 
statute the plaintiff would fail, because but for the 
statute the onus would been him. Aferitori the de- 
fendant will be held liable, if the evidence actually 
establishes his negligence. {Lcrd Wng/it,') WlNNl 
pjEG El£Ctnic Co. V, Jacob Geel. 1932 A.C. 6fi0 
*I.E. 1982 P.C. 808 = 139 I.C. 663 = A.l E. 1932 
P.C. 246 (P C.). 

MOVABLES — Applicability of T. P. Act, S. 53. See 
T. P. ACT, b.53. 9 Bang. 614= A.I.E. 1932 Bang. 
18. 

►——Hypothecation of. See CONTRACT ACT, S. 172 
and mortgage— Movables. 

MVAPI See Grant — Muafi. 
MOEHTAEl^AMA. See Deed— CONSTRUCTION. 

MOKHTEAE. 

See (1) Evidence act, S. 126. 

(2) Legal Practitioner — Misconduct 

and Mukhtear, 

(3) Legal Practitioners act (1879), Ss, 13 

AND 13 {b). 

MULLA. See BOMBAY HEREDITARY VILLAGE 
Offices Act, S. 3 and Mahomedan Law— Wakf. 
MOLLAGIEI LAND. See LAND TENURE. 
MULLAKEI LAND. ,2^^ Land Tenure. 
MDNDAEIES. See Hindu Law— APPLICABILITY. 
MUNICIPALITY. 

See also THK FOLLOWING LOCAL ACTS:— 

Bengal Muuictpal Act (77/ of 1884). 

Bihar and Orissa Municipal Act (P’7// of 1922). 
Bombay City Munictpaltiies Act (XV III of 1925). 
Bombay District Municipal Act (J 11 of 1901). 
Bombay Local Boards Act {V I of 1923). 

Bombay Municipal Boroughs Act (XVII of 1925), 
Burma Municipal Act (III of 1898). 

Burma Rural Self-Government Act (1921), 

Calcutta Mumctpal Act (III of 1923). 

C. P* Local Self-Government Act (IV of 1920). 

C. P, MuntcipaltUes Act (II <»/ 1922). 

Madras City Riuntctpal Act (IV of 1919). 

Madras District Municipalities Act (V of 1920). 
Madras Local Beards Act (XIV of 1920). 

Punjab Municipal Act (III of l9ll). 

U, P» District Boards Act (IX of 1922). 

U,P* Munififahties Act (II of 1916), 

■■■■' ' Byedaws-^ U nr eason ableness. 

It is a recognized rule of law that bye laws of a Muni- 
dpality should not be unreasonable and they may be 
held ultra vires for unreasonableness. Bye law fixing 
excessive license fee may be unreasonable. (Sulaiman^ 
C.J. and King, J.) BRIJ MOHAN LAL v EmpeROR. 
66 All. 743 = 149 10. 11=6 E A. 879 = 35 CrLJ. 
931=1934 A.LJ. 244=3 A.W.E. 692=1934 Cr.C. 
694= A.I.E. 1934 All 497. 

MUEDBE. See Penal Code, Ss. 299 and 304-A. 
MUB8H1DABAD ACT (XV of 1891, amended by 
Act XXV of 1^2Z)—Efrect of-^Nature of tights of 
Nawab Bahadur — Acquisition of settled properties^ 
Land Acquisition Act (I of 1894), S. 32 (1). 

The Effect of Murshtdabad Act (XV of 1891 amend- 
ed by Act XXV of 1923) is that in spite of certain 
ponteie conferred oh the Secretary of State no right of I 


MUSSALMAN WAXF ACT (1823), 8. 2. 

ownership or disposition is conferred on the Secretary of 
State and the Nawab Bahadur continues as a limited 
owner but with the income intercepted in certain contin- 
gencies. 'Where &uch lands are possessed to be acquired, 
the tribunal has juiisdiction lo act under S. 32 (1) of 
the Land Acquisition Act. (Pearsin and Mallik^ JJf) 
Nawab Bahalur of Murshidabad v. Kumar 
D iMiNDRA Mullik. 69 Cal 1272=36 C.W.N. 848 = 
IE. 1933 Cal. 66 = 140 l.C. S66 = AJ.E. 1932 Cal. 
844. 

MOOBSHEDABAD ACT (XV OP 1891)-7>r^Ari'/y 

settled on Nawab Bahadur of Moorshedabad^Rents 
and profits of — Appointment of Receiver — Validity of. 

It is competent for the Court to appoint a receiver of 
the rents, issues and profits of the immovable properties 

• covered Ly the Mooishedabad Act in execution of mon^ 
decree obtained against the Nawab Bahadur of Moor- 
shedabad. Though the income of the properties was 

• conferred on the Nawab to enable him to maintain his 
^ dignity and station, there was no restraint on anticipa* 

tion imposed by the statute and no restriction on the 
enjoyment of the rents and profits by the Nawab. So he 
has a “disposing power"" over the income within the 
meaning of S. 60 of the C. P. Code and no question of 
public policy is involved in appointing a receiver of 
such rents. (Loid Macmillan.') WASlF ALI MjrZA 
Nawab Bahadur v. Karnani Industrial Bank 
Ltd. 68 LA. 215= 69 Cal. 1=I.E. 1931 P.O. 216« 
1321.0.727 = 35 C.W.N. 791 = 3931 A.LJ. 495» 
36 L.W. 384 = 63 0 L.J. 493=A.IE. 1931 P.O 160- 
61ML.J 208(P.O.). 

[Appl. 1934 A.L.J. 770(770).] 

MUSHA. See Mahomedan Law— Gift. 
MUSSALMAN WAKF ACT (XLII OP 1923)— 
Applicability'^ Wakf admitted but trust dented. 

WUiere it was admitted that there was a valid wakf 
and that respondents were the mutawallis thereof, but 
they only denied that the deed of endowment created 
any trust to which the Charitable and Religious Trusts 
Act of 1920 could be applicable, it does not deprive the 
District Judges of his jurisdiction to proceed under Act 
XLII of 1923. Kulwant Sahay and Maepherson^ jjl) 
SvED ALI Hussain v. Bibi Akhtart Bfcum. 10 
Pat. 606=IE. 1931 Pat. 449=1341.0.417 = 12 Pat. 
L.T. 793 = A.LE. 1931 Pat. 364. 

Orders under — Appeal — Revision, 

Ter Ilasan^ C.J. and Raza ^ /, — The absence of any 
provision as to appeal only indicates that the results of 
an inquiry under the Act are not intended to be final and 
conclusive. But if the requirements of S. 115, C.P. Code, 
aie fulfilled, a revision from an order under the Act 
would lie to the High Court under that section. 44 I. A. 
261, Ref. (Hasan, C./., Raza and Bisheshwar Nath, 
/./.) MAHOMFD BAQAR V. Mabomed QaSIM. 7 
Luck. 601 = I E. 1932 Oudb 821 = 138 I.0. 725 = 9 0. 
W.N. 638 = A.I.E. 1932 Oudb 210 (F.B.). 

— 8. 2— Applicability ^Wakf being partly public 
and partly private. 

Where under the wakfnama one third of the income 
was devoted to the personal expenses of the founders and 
the balance in paying the expenses of the students and 
teachers, in providing food to travellers during Ramzan, 
etc., and provision was also made for the succession to 
the mutawallisbip. 

Held, that the wakf was partly public and partly 
private and that it came within the 'Wakf Act of 1923 
and not under the Act of 1913. (Jack and Mitter, //.) 
AH BAKHTIYAR v. KhONDKAR ALTAF HQSSAIN. 60 
Cal. 780= 6 IB. (Cal.) 123=146 Z.O. 638=37 C.W. 
895= 1988 Cal. 581. 
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- — 2 (c) — Appointment of mutawalli — Powers of 
Court, 

A District Judge has no jurisdiction to pass an order 
appointing a mutawalli under S. 2 (r) of the Act. 
{SAitte, /,) ELAHI HAKHSH v, MAHOMKD GhAUNS. 
LB. 1933 Lah. 76»31P.L.B. 81»141 1.C.169 r2)» 
A.I.B. 1933 Lah. 27. 

—3. 2 (e) — Exception — Applicability — IVakf being 
Partly public — Portion of surplus allotted for charities. 

Some of the terms of a wakf were as follows; (1) as 
long as the foanders live they shall appropriate on third , 
of the proceeds of the wakf properties themselves and ; 
apply two-thirds or other charities ; (2) after their death 
two-thirds of the wakf properties shall be enjoyed by 
their children and the remaining one-third should go to 
meet the charities; and (3) in the event of non existence 
of any child begotten by the founder such a person from 
among their relatives as may be most nearly related to 
them shall be appointed mutawalli and shall get Ks. 10 
a month as a salary, shall live in their dwelling-house and 
shall appropriate the balance of the proceeds of the tank 
and gardens left after defraying the expenses of persons 
attached to Madrasha and Khankah. 

Held^ that the wakf did not come under S. 3 of Act 
VI of l9l 3 but came within the exception of 2 (^) ot 
the Act of 1923. {Jack and Muter ^ //.) A LI BaKHTI- 
YAR V, Khondkar Altar Hossain. 60 Cal. 790 = 

6 I.B (Cal) 123= 146 1.0. 638 = 37 C.W.N. 396 = 
A.I B. 1933 Cal. 681. 

Ss. 3, 4 and 6 — Alleged wakf denied by muta- 

Willi — Jurisdiition of District Judge, 

Per liasan^ C,J, and Raza^ J, {Bisheshwar Nathy 
dissenting.) — The Court of District Judge has juris- 
diction under the Mussulman Wakf Act, 1924 to take 
proceeding under the same Act when the alleged wakf is, 
not admitted or denied by the alleged mutawalli, A I.K. 
1927 Pat. 189, Dis?. 4 Luck. 429, Ref. {Hasan, C, y., 
Razaand Bisheshwar Hath, //.) MaHOMED BaQAR 
V, Mahomed Qasrim, 7 Luck. 601 = I.B. 1932 Oudh 
321 = 138 10. 726 = 9 O W.N. 638=A.I.B. 1932 
Oudh 210 (P.B.). 

— — S. 3 — Applicability —Mixed wakf. 

Where under the wakfiiama one-third of the income 
was devoted to the personal expenses of the founders 
and the balance in paying the expenses of the students 
and teachers, in providing food to travellers during 
Ramzan, etc., and provision was also made for the suc- 
cession to the mutawaliiship. 

Held^ that the wakf was partly public and partly 
private, and that it came within the Wakf Act of 1923 
and not under the Act of 1913. {Jack and Mtier, JJ,) 
ALi Bakhtiyar V, Khondkar altaf Hossain. 
60 Cal. 790-6 LB. (Cal.)123 = 37 C.W.N. 395 = 146 
I.C. 638 = A.I.B. 1933 Cal. 681. 

—3. 3 — Compliance with provisions — Denial of 
wakf — Pe rmisst bill t y. 

If a mutawalli has complied with the provisions of 
S. 3 no question as to whether he denies ths wakf or 
ad nils it can arise because by his conduct in furnishing 
particulars of the wakf property he must be deemed to 
have admitted the wakf and his own position as muta- 
walli. {Pul Ian and Hiamatullahy JJ.) NaSARULLAH 
Wajid ALI. 64 All. 475 = I.B. 1932 All. 244 = 
136 I. C. 812 = 1932 A.L.J. 262 = A.I.B. 1932 All. 
362. 

■ "S. 3 (2) — Inquiry under —Scope ofy 

Per Hasan, C. /. — The sub section provides for an 
inquiry into the origin, nature and objects of the wakf 
whether it was made orally or by means of an instru- 


MUSSALMAN WAKFAOT(1923),S.10. 

ment. The inquiry must, no doubt, be summary and 
will not be conclusive between the contending parties in 
any future controversy as regards the origin, nature and 
objects of the wakf but the Act does not exclude such 
inquiry altogether. {Hasany C./., Raza and Bisheshwar 
Hath, JJ ) M IHOMED BAQAR v. MaHOMEU QaSIM. 
7 Luck. 601=IB. 1932 Oudh 321 = 138 1 0. 725» 

9 0.W.N. 538=A.I.B. 1932 Oudh 210 (P.B.). 

— — S. 10 — Action under — Defendant denying exist’" 
ence of wakf — Jurisdiction, 

Where the existence of the wakf is denied by the 
defendants, the District Judge has no jurisdiction to pro- 
ceed with an application asking that action under S. 10 
of the Mussalman Wakf Act be taken against the defen- 
dants. There is nothing in the act to show that any 
power has been conferred on the District Court to go 
into the question as to whether or no the properties about 
which applications are made, are wakf properties. If a 
party denie** the existence of wakfy tlie only order that 
can be passed is that the applicant should get the matter 
settled by instituting a regular suit. {Rachhpal Singh^ 
J.) Waheed Hasan v, Abdul Rahman. 57 All. 
754 = 157 10. 1089 = 8 B.A. 261 = 1935 A.W.B. 140 
= 1935 A.L.J. 307 = A LB. 1935 All. 264. 

"" ""S. Default of mutawalli — Gist of offence^ 

Denial of wikfy if material. 

All that is needed to bring home an offence under 
S. 10 read with S. 3 to a defaulting mutawalli is to 
establish by evidence that he is a mutawalli in respect 
of property which is wakf within the meaning of the 
Act, Whether the character of the property as wakf 
and his own position as mutawalli are admitted or are 
established by evidence, if denied, S. 10 is equally ap- 
plicable. {Pullan and NiamatullahyJ J ) NaSARULLAH 
V, Wajid ALI. 64 All. 476 = I.B. 1932 All. 244 = 
1361.0. 812 = 1932 A.LL 262 = A.I.B. 1932 All. 
362. 

[B. 1932 A.L.J. 266.] 

— S. 10 —Enquiry under — Scope of — Burden of 
proof • 

In ca<^e of prosecution under S. 10. the Magistrate has 
I jurisdiction to proceed with the inquiry as to whether 
: the property is wakf or not. On a prosecution under S. 

10 it is clearly necessary in the first place for the 
pro^^ecution to show that the person charged is a muta> 
wall! of the wakf. If that fact is dented the Magistrate 
may hear evidence on the point and determine it in the 
usual w'ay. If he finds that the person charged is a 
mutawalli, then the next question is whether there has 
been default under the Act. If the default is proved or 
admitted and the person charged says that he had rea- 
sonable cause for making default, then the burden of 
proof of that is upon him. 52 All. 167, Foil. {Beaumonty 
C.J.and Barlee, J.) SaYEDNA TaHER SaIFUDIN, 
/n re, 58 Bom. 302= 1934 OrO. 546 = 154 LO. 940 
=7 B.B. 384 = 36 Bom.LB. 311=A.LB. 1934 Bom. 
169. 

3. 10'— Interpretation, 

The word ‘by' is intended to refer to the provisions of 
the sections while the word ‘under’ is intended to refer 
to an order which the Court may pass under one or 
other of the sections {Ha^an^ C./., Rata and Bishesh- 
war Hath, JJ.) MAHOMED BaOAR v, MaHOMED 
QaSIM. LB. 1932 Oadk 321=138 1 0. 725=7 
Luck. 601 = 9 O.W.N.638=A.LB. 1932 Oudh 210 
(F.B.). 

lO^Penalty of fine—Default’-’^SesUence of 

imprisonment whether can be passed. 

Under S. 10 the District Judge can impoui the penalty^ 
of fine but there is no provision in the section for inoK 
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posing a sentence of imprison irent in default of payment 
of the fine. {Fullan and Ntamatuilah^ JJ ) AFZAL 
Husain v, Mahomed ahsan. I.B. 1932 All. 666» 
140 l.C. 468 = 1082 A.L.J. 266«A.I.B. 1932 AIL 
889. 

— S. Proceeding under — Character of holder 
of cffiie of mutawalli — Preliminary detet mination . 

It is necessary for a Court to decide whether the person 
who is alleged to be in default is or is not the mutawalli 
of a waki’ within the meaning of the Act. The mere 
fact that the party denies that he is mutawalli is im 
material if there is other evidence to show that he occu- 
pies that position. {Pul I an and JVtamatullah^ JJ ) 
AFZAL HLSytJN ?/. M/HOMI-D AHSAN. I R. 1932 
All. 666 = 140 IC. 468 = 1932 A.L J. 266 = A.1.B. 
1932 All. 389. 

• ■ S. 10 — Proceeding under — Forum* 

The District Judge and not the Criminal Court is the 
proper authority to enforce the provision contained in 
S. 10, {Pullati and Niotnaiuilah^ JJ.') NASARULLAH 
f/. Wajid All 64 All. 476=IR. 1932 All. 244= 
186 l.C. 812 = 1£32 A.L.J. 262=A.IB. 1932 All. 
862. 

MUSSALMAN WAKF VALIDATING ACT (VI 
OP 1913) — AppUcabiltty — Tfust for slaves and depm- 
denis, 

A trust for slaves and dependents is not within the 
terms of the Wakf Validating Act, VI of 1913 or Act 
XXXII of 1930 giving retrospective effect to the earlier 
Act {StrGeofge Lowndes.) CHULAM MaHOMED e/. 
Shaikh Ghulam Husain. 69 I.A. 74 = 64 All. 93 
-19S2A.L.J. 246 = 34 Bom.LB. 5J0=66 C.LJ. 
470 = 86 LW 464=136 10, 464 = I.B. 1932 P.C. 
118=9 0W.N 399 = 36 O.W.N. 310 = A.I.B. 1932 
P.C. 81 = 62 M.L.J. 371 (P,C.). 

— Object. 

The Act merely defines what is a valid wakf but it 
does not purport to deal with the validity or otherwise 
of wakfs the objects of which are indefinite or uncertain. 
(JVtld, JC. and Milne, AJC.) MOHOMEDALI v. 
Lakhmichand. 25 S,L B. 415 =I.R. 1931 Sind 44 
*130 l.C. 666 = A. I E. 1931 Sind 76. 

■ — ■ ■ tVahf made under — Muhammadan Law — Appli- 
eability. 

The fact that a w^akf is made under Act VI of I9l5 
does not exclude the principles of Muhammadan Law 
from application. {Htlton and Dtn Mohammad^ JJ.) 

Muhammad Said v. mst. Sakina Begum. 16 Lah 
432 = 169 IC. 260=37 P.L.B, 772=A.I.B. 1936 
Lah. 626. 

— ■ S. 1 — Dedication to charity — Absence of provi- 
sion for ultimate destination of income — Effect. 

The ultimate gift to religious or charitable purposes 
must be implied from the terms of the document and 
cannot be implied from the mere fact that the testator 
was purpomng to make a wakf. Where a settlor 
directed that the dwelling house should be used by him 
self and his heirs and as regards income from the pro- 
perties he directed that a specified fraction should be 
spent on charity, the remainder being spent on himself 
and his heirs but tl ere was no provision as to the desti- 
nation of the income after the failure of heirs, 

iJeidy that the wakf was invalid both under the 
Mahomedan Law and under the Mussalman Wakf Vali- 
dating Act. {Pankin, C.J, and Pearson, J.) TAHIRUD- 
DiN Ahmad Masihuddjn Ahmed. 60 Cal 901 
-147 IC. 196=6 B.C. 298 - 37 O.W.N. 74X-A. 
LB. 1983 Cal. 716. 

••——8. 2— Wakf-^Trnst by Mahomedan for making 
provision for sons and their families — Donor to remain 


MUSSALACAN WAEF VALID. ACT (1913), S. 8. 

trustee for life in possession with power to deal with 
rents and profits as he thinks fit— It creates valid wakf. 
See Deed— CONSTRUCTION, 13 Bang. 679 = 166 I. 
0. 1038. 

S. 2 {l)--^lVakr-^Wahf of rights of grcvehclder 

— Validtty. 

No doubt the essence of a w'akf is Us peimanent 
character. But it does not follow that the subject- 
matter of the wakf must necessarily be the full pro- 
prietary interest in immovable propeity. The definition 
of *wakf^ in S. 2 (l) of the Mussalman Wakf Validating 
Act is quite general in its character and would certainly 
include wakf of full groveholdei*s rights over which the 
groveholder has a permanent dominion, although the 
ownership of the site dots not vest in him. There 
seems to be nothing even in the strict Mahomedan Law 
against the dedication of such permanent rights which 
amount to a permanent occupation of the land and full 
proprietary right over the trees that stand on the land, 
and also the right to maintain the grove as such on the 
land. iSulaiman, C.J. and Bennet, J.) AMIR AHMAD 

Mahomed Ejaz Husain. 58 All. 464 = 1601.0, 
864 = 8 B.A. 694 = 1936 B.D. 616 = 1936 A.W.B. 
1278 = 1986 A.L J. 1317 = A.I.B. 1936 All. 16. 

S. 3 — Bequest "for charitable or religious 
purpose* — V al idtty. 

A bequest “for charitable or religious purposes” is 
void for uncertainty. Both these objects are void for 
uncertainty individually as they are co related with each 
other; even if one of them be held to be uncertain the 
entire wakf must fail and such bequests cannot be 
enforced by the Courts. {Coldstream and Jai Lai, JJ.') 
Punjab Sindh Bank v . anjuman H. Islam. 168 
1C. 987 = 8 R.L. 324 = 37 P.L.B. 766«A.I.B. 1986 
Lab. 696. 

— S. 3 — Disposition tn favour of family members 

— Validity, 

A disposition by wakf in favour of members of the 
family is valid under S. 3. {Pullan and Niamatullah, 
JJ) NasirAliz/. Mahomed Mobin. I.E. 1932 
All. 486 = 1381.0. 616. 

S. 3 — Pious or charitable purposes — Ultimate 

dedication — Reservation clausc^Validtty of dedication. 

The executant of a wakfnama provided that the 
surplus income of certain properties should be utilized 
tow’ards certain pious works towards the maintenance of 
a certain private tomb. There was a further clause 
that the settlor could make arrangement regarding the 
tank gardens, etc., mentioned in the deed. 

Held, that there was an ultimate benefit for a pious 
or charitable purpose and that the dedication was valid. 

Held, also that the reservation clause regarding the 
tank gardens, etc., did not affect the dedication. Govern- 
ing principles applicable to the construction of a wakf- 
nama stated. Effect of use of the word ‘wakf* indicat- 
ed, {Mukerfi and Guha, JJ.) MaSUDA KhaTUN 
BiBi V. Mahomed Ebrahim. 59 Cal. 402= LB. 
1931 Cal. 721 = 1331.0.667 = 86 C.W.N. 1159 = 64 
C L J. 80-A I.B. 1982 Cal. 93. 

[P. 60 C. 901 (905). B. 58 C.L.J.259 (264).] 

— 8. 3 — Scope and object of — Absence of charitahli 

object — Wakf-^Jf valid. 

The Mussalman Wakf Validating Act has not effected 
any change in the law. The proviso to S. 3 of the Act 
does not make valid a wakf which is religious and pious 
only without being also charitable. The object of the 
Act was to declare the rights of Mussalmans to make 
settlements of property by way of wakf in favour of 
their familiest etc. {Beasley, CJ, and King, /.) 
KUNHAMUTTY v, THONDIKODAN AHMAD MUDA- 
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LIAR. 58 Mad. 204=»40 L.W. 806»154 1.0. 161» 
7 B.M. 413»A.I.B. 1935 Mad. 29. 

— S. 3 — — Ultimate dedication to poor. 

The definition of wakfin the Act excludes the view 
that the mere use of the word ‘wakf* is enough to create 
a dedication in favour of the poor as ultimate beneficia- 
ries. The object of the proviso to S. 3 is that it should 
appear on the construction of the instrument of wakf 
that the ultimate benefit is either expressly or impliedly 
reserved for the poor or for any other purpose recognis- 
ed by the M.'homedan Law as a religious or charitable 
purpose of a permanent character. The word wakf 
therefore used in S. 3 should not only satisfy the defini- 
tion of that word given in S. 2 but should also satisfy 
the limitations of the proviso before a wakf can be 
adjudged to be lawful within the meaning of the A:t. 
{.Hasan^C./. and Biihethwar PTath^ /.) RaMZAN v. 
Rahm ANI. 7 Lack. 300 - 8 O. W.IT. 1302 = 135 1 . 0 . 
372-I.B. 1932 OudU 20- A.I.B. 1932 Oadh 71. 

' — ■ ■■ '3. 3 — iVakfnama — Appropriation of mat or por- 
tion for maintenance of mutaiealh and his ch 'ddren — 
Validity of wakf. 

Where the annual profits of the wakf properties were 
Rs. 700 a year and after deducting the expenses which 
were specified in the wakfnama the aggregite of which 
came to S. 225 the balance of R. 475 was to be spent by 
the mutawallis in equal proportions for the maintenance 
of themselves and their children. 

Held, that that wakf was valid by virtue of CIs. (a) 
and (Jf) of S. 3 of the Musalman Wakf Validating Act 
provided the requirements of the proviso attached to the 
section were fulfilled. {Hasan. C.J, and Bisheshwir 
Nath. /.) Ramzan v. rahmani. 7 Luck. 300* 136 
10. 372-I.E. 1932O|idli20*8O.W.N. 1302- A.I. 
B. 1932 Oudh 71. 

S. 3 {Zk)— Beneficiary unable to take benefit under 
wakf by his not being member of family — Validity of 
wakf. 

The fact that a person cannot take benefit under the 
wakf on the ground that he is not a member of the 
family of the wakf, is not sufficient to set it Uvside in its 
entirety, {/ai Lai and Skemp. J J.) MUBaRIK ALI v. 
Ahmad all 158 1 0. 149 - A.I.B. 1935 Lak. 414. 
———8. 8 (a) — Family'* — Meaning oi. 

The word ‘'family^* as used in .S. 3 (<*) of the Act 
includes the brother or the descendants of the brother so 
as to entitle them to claim to be the subjects of a valid 
wakf. {/ai Lai and Skemp. JJ.) BaDRUL ISLAM 
Ali Khan v. Mt. ALI Begam. 16 Lak. 782-8 B.L. 
261-168 1.0. 465 - A.I B. 1935 Lak. 251. 

• 8. 3 (a) — "Family' — Adopted son. 

From the fact that M was adopted by A who had 
executed a wakf and resided with him during his lifetime, 
he {M) must be held to be dependent relation of A and 
therefore comes within the definition of family in S. 3 
(a), (/at Lai and Skemp. //.) MUBARIK Ali v. 
Ahmad All 168 I.0. 149- A.I.B. 1035 Lab. 414. 
*8. 3, Proviso — Essentials of valid wakf. 

Where a person executed a wakfnama and placed the 
mutawalli in possession of certain properties but the deed 
did not contain any direction for an ultimate benefit to 
religious or charitable purposes, held, that valid wakf 
was not constituted. (Sriaattava. /.) AbduL QaVI 
V. Mahroob All 6 Luck 382-I.B. 1931 Oadh 83 
-129 1.0. 163-7 O.WJf. 1052-A.I.B. 1931 Oudk 
133. 

•^——8. 3, Proviso— reservation of ultimate 
benefit-^** fVakf fi^sabidillah" in perpetuity. 

The reservation of the ultimate benefit contemplated 
by the proviso to S. of the Wakf Validating Act can 
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either be made expres.sly or impliedly. The answer to 
the question whether the reservation of the ultimate 
benefit for those purposes has been made by a deed of 
wakf must depend on the intention of the wakf as dis* 
closed by the deed. In a case where the words “wakf 
fi sabi lillah” have been used and wakf has been created 
in perpetuity, and there is provision for the appointment 
of the mutawallis for all times to come, an ! a portion of 
the usufruct of the wakf property has been reserved for 
pious and charitable purposes, and the wakf had in 
coniempiatioii the possible extinction of the line of his 
descendants who were to be the principal redpients of 
the profits of the wakf property, the irresistible conclu- 
sion is that tne wakf intended by implication to reserve 
the ultimite benefit for the purposes enumerated in the 
proviso. (Thom and Iqbil Ahmad, //^ BaOA ULLAH 
Khan v. Ghulam Siddiouk. 155 1.0. 416 = 7 B.A. 
928-1935 A.L J. 647-1935 A.W.B. 691-A.I.B. 
1935 All. 616. 

' ' " '-3. 8, Proviso — Object of wakf — General purposes. 
Where the executant of a wakfnanii provided that 
“religious and charitable objects shoul I continue to be 
performed pjrmiiiently and in pjrpetaity so that they 
may benefit my soul.*' 

Held, that the wakf satisfied the requirements of the 
proviso to S. 3 even though there wis n i specification in 
the deed itself of such religious and charitable objects. 
(Hasan. C./. and Bisheskwtr Hath. /.) KAMZAN V. 

Rahmani. 7 Lack 300-135 1.0. 372-I.B 1932 
Ottdk 20-8 O.W.N. 1302 -A.I.B. 1932 Oalk71. 

■ — 3. 4 — iVakf-^ Validity — Provision regarding 

residence of famil v. 

Where the primary object of the testator was to create 
a wakf for charitabie and religious purposes, a provision 
regarding the res dence of the family does not invalidate 
the wakf. (/ai Lai and Skemp. //.) BaDRUL ISLAM 
ALI KHANr/. MT. ALI BRGUM. 16 Lak. 782 = 8 B. 
L. 251-168 I.O. 466-A.I.R. 1935 Lak. 251. 
—— 8 . IQ-^Scope — District /udge — Power of to im^ 
Pose fine, 

A District Judge has power to impose a fine under 
S. 10 of the Mussalman Wakf Validating \ct. (Broom-' 
field./,') KaLEKHAN v. KaRIM REHMAN MaLIK, 
156 1 0. 263-7 B.B. 491-37 Bom.L.B. 207-A.I.B. 
1935 Bom. 207. 

[XKXll OF 1930)— Wakf— Essentials of— 

Trust for benefit of sons and their families only — If 
valid wakf. See DEED— CONSTRUCTION. 13 Banff. 
679-1561.0. 1038. 

MUTA. See MaUOMEDAN La W— MARRIAGE. 
MUTATION. 

See also (1) C. P. CODE, S. 11— MISCELLANEOUS 
PROCEEDINGS. 

(2) LANDLORD and TENANT. 

( 3 ) I.iMiTATiON act, Art. 144. 

Alteration — Permissibility. 

A mutation entry cannot be altered especially after 
jamabandi unless if is effected on account of an obvious 
clerical error or patent fact. {Irving. F C.) HAR- 
NAM Singh v , Ishar Singh. 13 Lak.L.T. 2. 
’’-—^Claims by daughter and reversioner^^Latter in 
possession — Preferential right of. 

On the death of a lady there were two claimante to 
her property, one her daughter and the other a rever- 
sioner of her husband (a cousin). The Utter was in 
possession, while the former was not. 

Held, that the reversioner in possession was n6t a 
trespasser, but a relation claiming title by sutCesslitn 
and that mutation should be ordered in hia name in 
preference to the daughter who was out of .posseasioa 
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leaving her to approach the Civil Court for a declaration 
of her rights, if she felt aggrieved. {Gppinheim^ S.M, 
and Drake Brockman^ KaMMAL* MISRa v, 

«>arbhawati. 1936 R.D. 58. 

' " ^Correction, — Application for — Maintainability — 
Absence of clericat error and patent fact. 

An application for correction which is contested and 
•which is not based on an obvious cleiical error or patent 
"fact Should be rejected summarily, i^frving^ 
flBRAHiM V. Emperor. 13 Lah.L.T. 17. 

•Correction — Time-limit, 

A correction made six months after the original entry 
•may be altered if substantial injustice would be done 
by not doing so. {frvmg, F.C.) KiSHEN SiNGH v. 
Roda Singh. 11 Lah L.T. S3. 

■ ■ Correction of papers — Decnion in regular suit — 

If res judicata. 

Matters which have finally decided in a regular suit 
cannot be reopened in a case for correction of the 
.papers. {Oppenheim S, M.) JAI JaI RaM v. RaM 
Samijh Pande. 18B.D. 700 = 16 L.R. 108 (Rev.). 

'Court of Wards — Mutuation in name of^Par^ 
ties directed to civil suit. 

In inheritance cases a new entry must be made. The 
scope of the enquiry must be left to the discretion of the 
mutation officer but it must necessarily be summary. It 
•will generally be preferable in doubtful cases to follow 
the rule of possession rather than embark upon an ela- 
borate inquiry into titles. Where the Coui t of Wards 
is shown to be in fiduciary possession in a complicated 
case of inheritance mutation may be ordered in the 
name of the Court of Wards leaving the Court parties 
to finally decide the matter in a Civil Court ^Irvingy 
P. C.) Mam DOT Estate, In the matter of. 11 Lali. 
L.T. 39. 

'■‘Deed — Prima facie proof of execution and con- 
sideration. 

For purpose of limitation formal effect should be 
given to a registered deed in spite of receipt of considera- 
tion being denied since a deed is prima facte proof 
of both execution and receipt of consideration, {/rvmg, 

.F. C,) Nawab V, G\ndamal. 11 Lah. L.T. 35, 

'■ ■ ‘^Duty of Revenue Officers — Decrees of Civil 
■Courts^ Binding nature of. 

Revenue Officers should normally give effect to 
decrees of Civil Courts without question but the order 
must be clear and free from ambiguity. The officers 
are not bound by the mistakes of Civil Courts; where 
'the decree ii«elf is so vague as to prove difficult of inter - 
.pretation, a Revenue Officer is justified in examining the 
judicial record in order to interpret t)ie vague portions 
of the decree. {Calvert^ F. C,') Nawab Khan v, 
Fateh Singh. 12 Lah. L T. 43 (2). 

-^Duty of Revenue Officer — Decree of Civil Court 
— Duty to give effect to. 

It is not the function of a Revenue Officer in any way 
to scrutinise the merits of a decree of a Civil Court; 
and the apparent absurdity of a decision of the Civil 
Court is no ground for refusing to recognise or give 
effect to it. Failure to give effect to such a decree is 
an irregularity which always merits intervention by the 
Financial Commissioner in revision. {Irving F,C.) 

Mohammad Waris v. Emperor. 13 Lah.L.T. 63. 
—^Duty of Revenue Officer-- Enforcement of Civil 
-Courtis order. 

It is the duty of the Revenue Officer in effecting 
’mutation to give effect to the order of the Civil Court. 
Where the Civil Court's order is overlooked the Finan- 
»cial Commissioner will interfere in revision. (if/7« 
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Irving, F, C,) BhaGWANT DASS v, PaRTAB SlNGH. 
13 Lah. L.T. 10. 

' * Effect on title and terms of contract between 
parties, 

A mutation by itself does not confer any title and 
cannot affect the terms of a wTitten contract between 
the parties. {Bhide and Rangi Lal^ JJ,) MULK RAJ 
V, Rasal Singh. 35 P.L.R. 606. 

'Entry m /amabandi — Power of Revenue Aut/io- 

rittes to correct. 

! According to revenue law as it now stands, an entry in 
I the Jr.mabandi, however wrong, must not (saving obvi- 
i ous exception of clerical error or patent fact) be corrected 
except by civil suit. When the Jamabandi is attested, 
the work of the revenue authorities for good or ill is 
over. The rest lies with the Civil Courts. {hving.J, 
C.) Lok Nath v. Trust Rai Faieh Chand. 36 R. 
LR. 895. 

—Entry in kheivat — Entry of ividoso* s name — 
Effect, 

It is a matter of common experience that the opposite 
party in mutation proceedings is ordinarily described as 
objector. The entry of a Hindu widow’s name in the 
khewat after the death of her husband is often done by 
way of consolation {Bisheskwar Nath and Nanavuity^ 

//.) SukhdaSi Kuar V. Fateh Bahadur Singh. 
I B. 1933 Oudh 237=144 I.C. 316 = 10 O.W.N. 366 « 
i A.I.R. 1982 Oudh 283. 

Gift — Deed registered after death of donor only— 

Duty to effect mutation. 

The fact that a deed of gift is not registered during 
the donor’s lifetime is no ground for refusing mutation 
in respect of it. Where a deed is registered after the 
j donor’s death it takes effect from the date from which 
it would have commencerl to have effect if no registration 
ivere necessary. The Revenue Officer should therefore 
act upon it and effect mutation. (Ditifi^ F, C,) MT. 
RAHMATE V, ALI B.MCSH. 14 Lah.L.T. 7. 

—^Gift — Recital of passing of possession — Subse^ 
quent deed cancelling gift — Application for mutation 
by donee — Maintainability, 

Where the fact of possession having passed under a 
gift is recited in a registered deed, the Revenue Officer 
may properly act on the presumption arising from the 
recital; hiit when such recital is negatived by a recital in 
a subsequent deed cancelling the gift and registered 
before the Revenue Officer is seized of the case, muta- 
I tion cannot be ordered on the basis of the recital in the 
first deed. {Latifi, F^ C.) NaZAR HUSSAIN v, 
Ghulam Mohammad. 14 Lah.L.T. 6. 

— V/7 ? — Undivided share in joint land of donor 

and donee — Recital of possession — If sufjicient. 

Where a registered deed of gift executed by the 
donor in respect of his undivided share in property held 
by him jointly with the donee recites that the donor has 
handed over possession to the donee, the Revenue 
Officer should act upon i t and order mutation. {Latifi^ 
F,C,) MT. Rahmate V, ALI Bakhsh. 14 Lah.L.T. 7. 
—— Hindu widow — Alienee of grove — Right to 
obtain mutation. 

Where a Hindu widow transfers her rights in certain 
grove the transferee is entitled to hold for her lifetime 
and mutation can be effected for that limited purpose. 
{Oakden, S. M, and Keane, J, M ) BHULAI UPADHIa 
V, BhaGAWANTA. 15 B D. 161=12 LB. 25 (Rev.). 

- Jurisdiction— Revenue Officer— Decision as to 

rule of succession. 

Where in a mutation case the Revenue Officer has to 
decide who is the heir, he should first determine what 
is the rule of succession. It Is true that he need not 
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enter into any intricate questions of law, but when any 
patty claims it to be governed by personal and not by 


H7S. AOBI. BEL. BEGULATION (1928), 8 2. 

transferee to mutation without possession, Set AGRAn 

TENANCY A CT, S. 226. 18 ED. 668. 

customary law, he must come to a decision hoi^cver ! MUTATION — to — Decree for possession — Per- 
summary. {Irving, F. C.) Chandar PaRKaSH v, j obtatmng. 

A person who has only obtained a decree for posses- 
sion but has not executed it cannot 


Lakshmi Narain. 11 Lah.L T. 16. 

— ■ - ■ " Modification on review— Sanction of Coi/ector — 
Whether can be obtained subsequently. 

Even if the correction is made without the previous 
Sanction of the Collector such approval can be obtained 
ex post facto, {/rving. F.C.) KiSHEN SlNGH v. 
Roda Singh. 11 Lah L.T. 33. 

— — '—Nature of fro eedtngs — Concur re»it order of 
lower Courts — Interference by Commissioner in. revt' 
si on. 

In mutation proceedings the Commissioner will not 
interfere in revision if the concurrent findings of the 
lower Courts are not perverse. In such proceedings the 
enquiry must necessarily be of a preliminary and sum- 
mary character, {/rvtng. F.C.) MT. PaRMKSHRI 

V. Ram Das. il Lah L T. 68. 

——Party relying on wt/l — Procedure. 

In a case of mutation based on a will the matter 
should be dealt with as one of succe^^sion and not on the 


be said to have* 

' obtained “possession by transfer^ an so cannot claim • 
j mutation. {Drake Brockman, S M. and Holmes, J.M.) 

I Manohar Sahu V . Raghunath Das. 14 L.E. 816* 
j CEev.). 

' Summary procedure. 

\ The mutation procedure is and must be summary, 
i {Townsend, F.C.) MaNZUK ALI v. AMIR ALI KHAN. 
j 10 Lah. L.T. 3. 

-Transfer without — Effect of. See lANDLORB* 


i AND TENANT— TKANSKYR WllHOUT MUTATION. 

Tribal designation — Change of — Proceedings for 

! — Iropriety of. 

i Mutation proceedings should not, as a rule, be used 
i for changing tribal designations. The only exception to 
i the rule is when a person threatens to bring a civil suit 
I to declare that he is of another caste; in such a case 
' the CoiTimissioner, if he finds, after enquiry, that the 
suit is likely to be successful, should obviate unneessary 


basis of transfer and the mutating officer in deciding the i , , , , . . , , . 

question of title is bound to come to some decision how i ^ordering a coi rection.^ {Itxtng, 


question of title is bound to come to some decision how i 
ever summary as to the validity of the will. {Irving, i 
F.C.) Hakim v. Mt. Fatima Bini. 35 P.L.E. 231 ' 


F.C.) Ibrahim v. Emperor. 13 Lah.L.T. 17. 
Tribal designation — Review ot order as to. 


Proceedings in mutation cases. See C. P. CODE, i ^ *^**^?* designation, how- 

* ; ever doubtful, that is of long standing. It is not for the 


s. 11 — Miscellaneous Proceedings 

-Proceedings in mutation cases— Nature of 


CoBector to pursue and review mutations improperly 
Tx .. ... made. {Irriingt F.C.) IBRAHIM v. EMPEROR. IS* 

Proceedings in mutation cases are certainly not wholly i Lah L.T. 17. 


judicial pioceedings but they are quasi-judicial pro- 
ceedings. {Hasan, C.J. and Kisch, J.) TkiLOKI | 
Nath v Ram Manor ath. 7 Luck. 32»I.B. 1931 
Oudh 297 = 132 I C. 637 = 14 O.L. J. 494 - 8 O. W. i 
N. 764-16 R.D, 375^A.IR. 1931 Oudh 296. 

Property of woman inherited from mother — 
Death of wroman w’ilhont issue — Claims by sister’s sons i 
and husband’s heirs — Prefeience. .SV<? Hindu LAW — '• 
Stridhj\n-- Succession. 1935 R.D, 69. 

Purchase by lambardar of property belonging to * 
one CO' sharer in proceedings against one. j 

A lambardar collecting lenl of an estate acts in a i 
representative capacity and his possession is possession I 
on behalf of the rightful co-sharers. Hence where a j 
lainbardar purchased at a Court sale part of a property , 
in his estate recorded in the name of two co sharers in i 
proceedings to which one of them was not a party, all , 
that he can get from the Revenue Courts is mutation of | 
ms name over that part of the property which stands in 


MtTTAWALLI. See MahCMEDan Law— WaKF, 
MtJTH See Hindu Law— Religious Endowment 

AND. See RELIGIOUS ENDOWMENT. 

MUTUAL ACCOUNT. See Limitation Act, 
Art. 85. 

MUTUAL MISTAKE. See CONTRACT ACT, S. 20. 
MYSORE AGRICULTURISTS’ RELIEF RE* 
GULATION CXVIII OF 1928 j — Construction — Strict 

construction. 

The Regulation is a special enactment restricting the 
general rights of creditors to proceed against the pro- 
perty of their debtors to the fullest extent, and must 
hence receive a strict interpretation. {Chart, /.) 
Shivalingappa V. Holebasappa Gow'da. 12 Mya 
L J. 478 - 39 Mys H.O.R. 863. 

— -S. 2 — Agriculturist^ — Test. 


The definition in S. 2 does not require that he should 

' ... earn his livelihood wholly or principally by agriculture 

were ^Sthutirf ®Sai»st whom the proceedings j or that he should personally engage himself in agricol- 


nup, I- "'“tation of l>is name ; tural labour. It is sufficient if he ordinarily engages in 

A of the other CO- : agriculture provided his non-agricultural income does 

snarer. If he has rjghts to that property, he must ’ ^ 


not exceed Rs. 500 and his aggregate income from all* 
othPr •*'" ^ > sources does not exceed Rs. 1,000. The burden of prov- 

Drake Brorhn ^ {Oppenheim, S.M. and j jpg the income lies on the agriculturists. {Doraswami 

Drake Brockman, J. Af.) Lachmi NaRAIN z/. TaSA- ! /yer C J ) DhaRANAPPA z/ VenKatappa iv 
WAR HUSSAIN. 14L.R.677(Rev.) = 17R.D. 690. venkaiappa. 11 


Court. 


Question of succession — Decision — Power of 

^ W here in mutation proceedings the question of succes- 
.Mon to property arises by leason of death and it is 
sought to prove that title has devolved by will, the case 
13 nevertheless to be treated as a disputed case of inheri- 
tance to be decided after a summary enquiry into the 
title. {Irving, F.C.^ Mt. KoshaN BIBI v. GHULAM 
.Mahomed. 13 Lah L.T. i. 

~Right to-Co-shareis in joint Transfer of 
(.specific plots — Absence of formal partition — Right of 


j Mys L.J. 17«38 Mys H.C R. 276. 

-S. 2 — ^''Income*' — Calculation of — Cost of rais- 
ing crops— If deductive 

In calculating the income of an agriculturist as defin- 
ed in S. 2 of the Agriculturists Relief Regulation, no - 
allowance can be made for the cost of growing the 
crops. {Sreemvasa Rao, J.) In the case of Kake 

Gowdara Giriyappa. ISMyn.L.J. 362=40 Mys. 
HC.R. 168. 

B. 2. ExpL (c) — Applicability— Written state* 

merit filed before the introducUon of the Regulation—' 
Subsequent application to be declared an agriculturist. 
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MY8. AOBI. BEL. BEO. (1928), 8. 3. 

There is no provision in the Regulation regarding 
pending suits. 'Where before the introduction of the 
Regulation on 1st January, 1929, the written statement 
had been filed and subsequently the defendant applied 
to be declared an agriculturist, he cannot be said to 
have '^omitted to raise the question of status though it 
could have been raised*' within the meaning of Expl. 
(^) to S. 2 of the Regulation so as to preclude him from 
claiming the benefit of the Regulation under S. 14. 
iMahadevayya. /.) MaRIAPPAYYA v, DUGGABHATTA. 

10 Mys.L J. 279-37 Mys.H.0.E. 278. 

-S. 3 — Applicability and scope — Decree declaring 

title to immovable property and for possession and 
mesne prefits— S. 12, if governed by S. 3. 

The suits contemplated by S. 3 of the Regulation relate 
to the payment of money and fit in with the object of 
the Regulation which is the relief of a,»ricultural classes 
from indebtedness, A decree for dedaration of title to 
immovable property for possession thereof and for j 
mesne profits does not come under the Regulation, as it 
does not directly affect the indebtedness of agriculturists. 
Nor it is permissible to split up that decree into 
separate parts, so as to invoke S. 12 in respect of a 
portion of it. S. 12 is governed by S 3. {Charts /.) 
Shivalingappa Holebasappa Gowda. 12 Mys. 
L.J. 478-39 Mys.H C.E. 863. 

— — S, 4 — Apphcabilitp — Suit against firm of 
traders as sue A — Claim to privilege of agriculturist by 
partner — Sustainability, 

The provisions in the Regulation in favour of an 
agriculturist are purely personal privileges ; and con- 
sequently in a suit against a firm of tradeis as such a 
partner or partners of the firm cannot claim the privi- 
leges of an agriculturist under S. 4 of the Regulation. 
iSreemvam Kao, /.) Syed UMAR v, Sha TaLOK- 
CHAND WHOOLJI CO., KaNEBENNUR. 13 Mys.L.J. 
493. 

"■—■ — ■3. 4 (2), ‘Revision— High Courtis 

powets. 

The High Court possesses ample discretionary powers 
to examine the evidence and pass such orders as it thinks 
fit, if, in its opinion, the legality or propriety of the find- 
ing of the lower Court is open to question. The proviso 
to S. 4 (2) should be liberally construed. {Chari, y.) 
Shivalingappa v, Holebasappa Gowda. 12 Mys. 
L.J. 478 = 39 Mys.H.C.R. 863. 

— — S, 12 — Applicability'^ Decree passed in 1917. 


M78. ABBITBATIOK BEO. (1917), 8. 19. 

8. 26— Scope—If governs S. 12. See MvSGRr 

agriculturists’ Relief Regulation, ss. 12 and 
26. 12 My6.L. J. 478 « 39 My8.H.O.B. 853. 

" 8. 12 — Kuwer of Court to direct payment in 

instalments— Agriculturist — Transfer by. 

The Court may at any time direct that the amount 
of any decree passed, whether or after the Regulation 
came into force, against an agiiculturist, shall be paid 
by instalments with or without interest. The section 
only requires that the decree should have been passed 
against an agriculturist and it does not pnma facie 
appear to require that when the order is passed, the 
judgment-debtor should also be an agricultmist. There 
is nothing in the Regulation to prevent an agriculturist 
from tiansferring his right to another agriculturist. 
(Sreentvasa Iyer, /.) SUBBAYYA v, KRISHNAPPA. 9* 

MysL.J. 88. 

MYSORE ARBITRATION REGULATION (I OF 

1917), 3. b--Consiructton—* Submission shall be trre- 
vocable". 

The clause, “a submission shall lie irrevocable”, in 
S. 5, Arbitration Regulation, is ambiguous and refers 
only to the authority of the arbitrator and not to the 
agreement to refer. {Mahadevayya, O, C. J. and 
Shankaranarayana Kao, J.) CARTER v. OaKLEY 
Duncan & Co., Ltd. 12 Mys. L.J. 81-39 Mys H. 
C.B. 263. 

8. ^—'Applicability — Contract between parties — 

Effect. 

S. 9 does not apply to a case where by a contract 
between the parties a course is provided for the appoint- 
ment of arbitrators. The section is not intended to over- 
ride the contract of the parties. {Mahadevayya, 0. C.J, 
and Shankaranarayana Kao, /.) CARTER v. OaKLEY 
DUNCAN & Co., LTD. 12 Mys L.J. 81-39 Mys. H. 
O.B. 263. 

- — — S. 9 — NoH’ compliance with — Award — Legality. 

An award made in an arbitration where the statutory 
conditions laid down in S. 9 have not been satisfied is 
illegal and does not bind the parties. {Mahadnmyya, O, 
C. J. and Shankaranarayana Kao, J ) CARTER v,. 

Oakley Duncan &Co., ltd. 12 Mys.L.J. 81 -39^ 
Mys. HO.B. 263. 

3, 11 (2 ) — Arbitration out of Court --Avfard — 

hfode of enforcing — Suit based on—Maintainnbility. 

Where an award is passed in arbitration proceedings 
without the intervention of Court, a .‘^uit is maintainable 


S. 12 is applicable to a decree passed in I9l7. 
{Chari, /.) SHIVALINGAPPA V. HOLEBASAPPA 

Gowda. 12 Mys.L J. 478 = 39 Mys.H.C.R. 863. 

3.12 — Scope — Decree for declaration of title to 

and possession of land and for mesne profits — Aid of 
S. 12 — If can be invoked—Decree if can be split up. 
See Mysore agriculturist.s* relief regula- 
tion, S. 3. 12 My8.L. J. 478 = 39 Mys.H.C.R. 853. 
— Ss. 12 and 26 — Scope and distinction — Decree 
passed in I9l7 — Application of S. 12. 

There is a distinction between the terms used in 
Ss. 12 and 26. Whereas S. 26 is made applicable to all 
” suits ” of the nature described in the section, S. 12 
refers to any “ decree *' passed before, or after the Re 
gulation comes into force. S. 12 cannot be taken to be 
governed by S. 26, and the leliefs which may be grant- 
ed by the Court to an agriculturist under S. 12 are not 
necessarily limited to decrees passed in suits instituted 
on or after 1st January, 1926. It cannot therefore be 
held that S. 12 is inapplicable to a decree passed in 
1917. {Chari ^ /.) SHIVALINGAPPA v. HOLEBASAPPA 
Gowda. 12 Mys Ji. J. 478 » 39 M 78 .H.O.R. 863. 


to enforce the terms of the award. The summary pro- 
csdure prescribed in S. 11 (2) is not the only way of 
effectuating the terms of the award. 33 Cal. 881; 20 M. 
490 and 43 All. 108, Foil, {Doraiswami lyer^ C.J.y 
PARADESIAH 7>. MUDLIAH. 10 MyS.LJ. 260 = 37 
Mys.H.O.E. 489. 

—3. 11 {2,)— Order filing or refusing to file awareP 


-^Kteht of appeal. 

An appeal lies under S. 104 (1) (0, C. P. Code, 

, gainst an order filing or refusing to file an award passed 
n an arbitration without the intervention of the Court, 
rhe right of appeal under the Arbitration Regulation is 
lot taken away by S. 104 CO (0* P* Code. (Maha- 
^evav%a. O. C. J. and Shankaranarayana Kao, /.) 
'ARTER V. OaKELY DUNCAN & CO., LTD. 12 MyS. 

J. 81 = S9My8H.C.R. 263. 

g 19— of suit — Subsequent award by arbi- 
ratorS'^Effii.t on attachment before judgment. 

Where a suit in which properties have been attached< 
jefore judgment is stayed under S 19 and an award Is 
lubsequently made in arbitration proceedings in favour 
rfAe defendant and filed in Court, the suit must be belch 


Q. D. -U— 126 
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MY8. ABBITSATION BEO. (1917), S. 19. 

to have been disposed of by such award in favour of the 
defendant. The attachment before judgment must 
therefore be deemed to have come to an end on such 
termination of the suit, and the defendant is therefore 
entitled to have it raised. The tact that an appeal has 
been filed at»ainst the decree passed on the award has not 
got the effect of keeping the original suit alive in the | 
trial Court for the purpose of keeping alive the attach- 
irient before judgment. 

Quaere . — Whether the stay order under S. 19 operates 
as a disposal of the suit in favour of the defendant. (A. 
S./^, Chari, /.) Cartkr v, Me.«;srs. Oakley Dun- 
can & CO., ltd. 13 Mys L.J. 609 =*40 Mys.H.O.E. 
388. 

— S. 19— in the proceedings*' — Meaning of, 

A party who makes anv application whatsoever to the 
Court, even if it is merely an application for time, takes 
a step in the proceedings Any act in the nature of an 
application to the Court, which indicates that a party is 
w’illing that the suit should proceed would be step in the 
proceedings under S. 1 9 of the regulation. {Makadevayya, 
OC,J. and Shankaranarayana Rao, /) CARTER 
Oakley Duncan & Co., Ltd. 12 MysL J. 81 = 39 
Mys.H C.R. 263. 

MYSORE ARMS RSaULATlON (VI OF 1890), 

8s. 9 and 14 (3) — Unserviceable gun — Possession of — 
Offence, 

A gun, through it may not be serviceable for the time 
being, continues to retain its character as a fire arm if it 
can be repaired and made serviceable. Possession of such 
fire arm is therefore an offence under Ss. 9 and 14 (3) 
of Mysore Arms Regulation. {Shankaranarayana Rao, 
/.) /n re LinGaPPIAH. 12 Mys L.J. 637 = 39 Mys. 
H.0 R. 948. 

MYSORE CHIEF COMMISSIONERS NOTIFI- i 
CATION (III OF lS7B)--Conslruction — “ Criminal 
processes of whatever desctiption'* — ^'Jurisdiction ' — 
Meaning, 

The Chief Commis'Joner’s Notification III of 1878 is 
no doubt expressed in very wide terms, but that does 
not justify the claim for an unlimited scope for its 
operation. The term “all criminal processes of what- 
ever description” is very general but it cannot include 
illegal processes. The expression “jurisdiction'* in the 
notification means jurisdiction also to give the particular 
direction embodied in the process to be executed. The 
processes covered by the notification w'ould include valid 
processes issued by a Court competent to issue them. 
Non payment of taxes under a fiscal enactment such as 
the Madras Motor Vehicles Act is neither an extra- 


MYS. CIV. COURTS RBO. (1898), 8. 17-A. 

warrant of arrest to be executed in the Mysore State by 
arresting a resident of th it state for an offence under 
the Madras Motor Vehicles Act. {Mahadevayya, C,/., 
Ramachandra Rao and Shankaranarayana Rao, //.) 

Venkatarangaiengar V, Government of My- 
sore. 12 Mys.L.J. 328 = 39Mys.HO.R. 485(F.B.). 
MYSORE CITY MUNICIPALITIES REGULA- 
TION (VII OF 1933), Ss. 167 and 245 {Z)--Contra-‘ 
vention of S, 167 — Prosecution —Commissioners power 
to sanction. 

By virtue of S. 245 (3) of the City Municipalities 
Regulation, the Municipal Commissioner has power to 
sanction the prosecution of a person offending against 
the provisions of S. 167 of the Regulation. {Shanhara- 
I nareiyana Rao, /.) BANGALORE CITY MUNICIPALITY 
\v NAZEER Hussein. 13 Mys. LJ.259=40 Mys. 
HO.R. 166. 

— ' 8. 246 (3) — Scope — Contravention of S. 167 — 

Prosecution for— Power of Commissioner to sanction. 
See Mysore City municipalities Regulation, 
Ss. 167 AND 245 (3). 13 Mys.L J. 259 = 40 Mys.H. 
C.R. 165. 

MYSORE CIVIL COURTS REGULATION (I OF 

1883), S. 11 — Applicability — Eiectment suit — Valua- 
tion for purpose of jurisdiction the same as that for 
Court Jee — Court- Fees Reznlation (/ of 1908), S, 4 
(xi)(cc). 

S. 11 of the Regulation does not apply to a suit in 
ejectment by the landlord. In such a suit, the valuation 
fixed by the plaintiff for purposes of Court-fee under 
S. 4 (jr/) icc) of the Couit-Fees Regulation is also the 
valuation for purpose of jurisdiction. {Doraiswami 
! Iyer, C,J, and Madadevayya, /.) JAFER KHAN v, 
i Syed Ghouse. 10 Mys.L.J. 25 = 37 Mys.H C.R. 
305. 

. . . ■■ *8. 17 A — Admission of claim — Decree passed — 

Refund of half the institution fee. 

Where on the date fixed for the defendant’s appear- 
ance he appeared in Court and admitted the claim of 
the plaintiff whereupon a preliminary decree was passed 
and the plaintiff was also present on that date. 

Held, that under the circumstances the Court might 
infer an agreement between the parties or at any rate 
make an enquiry on that point and then grant a refund 
of half the institution fee. iDoraiswami Iyer, C, J, 
Mahadevayya and Ramachandra Rao,JJj) CheLUVE 
Gowda Kalamma. 11 Mys.L.J. 206=38 Mys. 
H.C.R. 70 (F.B.). 

—3. 17-A — Refund of half institution tee— Con- 
! dition for— Claim admitted by defendant but compen- 


ditable offence nor a “crime” justifying the demand for 
a surrender of the person who has not paid such taxes; 
consequently a warrant issued by a British Indian 
Court for the arrest of a person resident in Mysore for 
such an offence is illegal and not executable in Mysore; 
such a process not being covered by the notification in 
question. {^Mahadevayya, C Ramachandra Rao and 
Shankaranarayana Rao, //.) VENKATARANGAIENGAR 

Government OF Mysore. 12MysLJ. 328 = 
39 Mys.H.C.R. 486 (F.B.). 

■ •Scope and effect of in Mysore, 

The Chief Commissioner's Notification of 1878, 
included in the Instruments of transfer of 1881 as well 
as in the Mysore Treaty of 1913 must be deemed to 
have the force of law within the Mysore State, although 
it was not embc^died in a legislative enactment. But 
the notification is in force in Mysore as an adjective law 
and deals only with a matter of procedure and does not 
effect substantive rights of parties, and cannot authorise 
the Magistrate of a British Indian Court to issue a 


i sation claimed for ivrongful attachment . 

Refund is permissible under S. 17-A if the subject- 
matter of the suit is settled by agreement of parties 
without contest. It does not depend on the pendency 
of the question relating to the grant of compensation to 
the defendant under S. 95, C. P. Code. \Dor atswamt 
Iyer, C.J., M ikadevayya and Ramachandra Rao, JJf) 

Co OPERATIVE Society, Ltd., Chick ballapur v, 
Venkatasami Chetty. 10 Mys.L J. 418. 
MYSORE CIVIL COURTS REGULATION (II 
OF 1898), S n-A.— Refund of half the institution fee 
—Proof of settlement by appellant— No appearance by 
respondent, 

S. 17-A of the Regulation is analogous to O. XXIII, 
R. 23 of the C. P. Code and the intention of the Legis- 
lature should be given effect to by reading into S. 17-A 
the words “it is proved to the satisfaction of the Court’' 
after the word “whenever.'* Where, therefore, the 
Court is satisfied about the truth of the appellant's 
allegation that the appeal has been settled by agree- 
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JAT8. 0. P. OODB BBO. (1911). 

tnent of parties and the respondents have not appeared 
before the Court, the Court can direct refund of half 
the institution fee. 8 Mys. C.C.R. 282, Ref. i^Dorai* 
stoami lyer^ C. /. anJ Sreenivasa Iyer, /.) KaNCHI 

Venratramiah V, Adi Lakshmamma. 9 My8.L.J. 
313 » 86 Mysf.H.O B. 220. 

KYSOBE CIVIL PROOBDUBB OODB BBO0LA- 
^lON cm OP \^\\)-‘Con5tru€tion--Rul€ as to 
^idition of parties and amendment of pleadings. 

The rules as to the addition of parties and the amend- 
•cnent of pleadings should be liberally construed. 
(^Makadevayya, Ofg. C./.) RaJAMMA v. Gopala 
Iyengar. 12 Mys L. J. 890 = 39 Mys.H.O.B. 992. 

S, 2 Decree —Finding that suit barred 

Jby limiatton — Appeal, 

A finding that the suit is barred by limitation 
amounts to a decree as defined by S. 2 ^'2), C. P. Code, 
and IS appealable. {Mahadeviyya^ C* J , Ram i- 

chandra Rao^ /.) ABDUL RaHIMAN FaTHIMA Bl. 

12 Mys.L.J. 508^39 Mys.H C.B. 811. 

—3. 2 Legal representative*' --^Intermid- 

Mer with estate — Trespasser, 

To enable an intermeddler to act as legal representa- 
tive it must be shown that he intended to represent the 
•estate of the deceased by intermeddling with it. Where 
the obstructor is a trespasser he is not a ‘legal repre- 
sentative* within the meaning of S.2 (11). {Doraiswami I 
Jyer^ C, /, and Ramachandra Rao^ /.) NURKHAN 
BUDAN KHAN V. SANKARANTHI MuNISAMY. 11 
Mys L.J. 7^38 Mys.H.C.B. 225. 

— — S. 2 (12)-— from Htniu father — Liabi' 
Jity for mesne profits — 'Extent of. 

Mesne profits are profits which a person in wrongful 
ipossession did or might with ordin ary diligence receive. 
An alienation by the manager of a joint family consisting 
only of himself and his two minor sons, the alienation 
is not void but only voidable at the instance of the sons. 
The possession of the alienee is not wrongful till the 
sons sue to have it set aside and the sons are not entit - 
led to mesne profits from the alienee except from the 
institution of the suit. 46 Mad. 8l5 and 48 Bom. 468, 
Ref. (^Doraiswami Iyer C,J, and Sreenivasa Iyer, /.) 
NaGAIAH 2 ^. MUNIA. 11 Mys.L.J. 422»38Mys.H. 
O.B. 379. 

— —— S. 2 (12 ) — Burden of proof. 

The burden of proving the amount of mesne profits 
actually received is on the person who has received it 
while that of proving the amount of profits that might 
with ordinary diligence have been received is on the 
4 )erson claiming them. 47 Mad, 800 and 47 M. L. J. 
730, Ref. {poraisivami Iyer, C, /, and Mahadevayya, 
/.) SIDDA RKDDI v. SUBBAMMA. 10 MyS. L.J. 
:352=»37Mys. H.O.B. 320. 

S.4(2) — Revison — Interference — Grounds . 

Under S. 4 (2) the High Court possesses ample diacre- 
tionary powers to examine the evidence and pass such 
orders as it thinks fit, if it in its opinion the legality or 
the properiety of the finding of the lower Court is open 
to question and has resulted in a failure of justice. 
ADoraiswami Iyer C, /.) DHARANAPPA v, VkNKAT- 
APPA. 11 Mys. L J. 17=38 Mys. H OJ6. 276. 
— Ss. 6 and 2I^Scope — Claim for compensation 
for wrongful arrest — Amount claimed exceeding pe- 
cuniary limits of Court* s furisidiciion--^Claim, if 
tcniertainable, 

S. 6, C. P, Code, does not govern a claim for com- 
l>eQsation made under S. 95, C. P. Code, and any Court 
•dCan aw^rd compensation under S, 95 so long as the 
^ourt does not award as compensation anyatnotint 


MYS. O.P. OODB BBO. (1911), S. 11. 

exceeding the limits of its pecuniary jurisdiction. The 
principle of pecuniary jurisdiction governs the amount 
actually awarded and not the amount claimed as com- 
pensation. CA,S.R, Chari, /.) NaTHMaLL PARTAP- 
CHAND V, Rajmal. 13 Mys.L.J.511=40 Mys. H. 
O.B. 392. 

a 7 (a) (ill), O. 21, B. 82 and O. 60— 

and effect of — Small Cause Court-'- Attachment of 
immovable property — Validity, 

An attachment of immovable property made by a 
Small Cause Court must considered to be a nullity 
and of no effect whatever, having regard to the provi- 
sions of S. 7 (rt) (Jii), O. 21, R. 82 and O. 50, C. P. 
Code. Before a decree of a Small Cause Court can be 
executed by attachment and sale of immovable pro- 
perty, it must be transfeired either to a Court of origi- 
nal jurisdiction or to the original side of a Court exer- 
cising dual jurisdiction. S. 12 of the Small Cause Court's 
Regulation implies a formal transfer of the decree from 
the small cause side of the Court to the original side. 
{Shankar anarayana Rao and A. S, R, Chari, //,) 

Arasa Hanumanthtah Gowda v, Venkata- 
ramaniah. 14 Mys. L.J. 27=40 Mys. H.O.R. 430. 

—— S. 9 — Scope — Insolvency application by debtor — 
Subsequent by creditor to set aside tranfer by debtor 
as fraudulent— If barred. See MYSORE INSOLVENCY 

Regulation, Ss. 28 and 44 (2). 40 Mys. H. 0. B. 
237. 

-S. 11 — Applicability to enquiry under Legal 

Practitioners* Regulation, 

The provisions of the Civil Procedure Code Regula- 
tion are not applicable to an enquiry under the Legal 
Practitioners' Regulation. The latter is a consolidated 
law and self contained not only as regards the matters 
to be dealt with under it, but also as regards the proce* 
dure to be followed as well as the remedies available to 
an aggrieved party. {Mahadevayya^ C, J, and Shan~ 
karanarayan Rao, /.) HaNUMANTHA RAO, In the 
case of, 12 Mys L.J. 292 = 39 Mys. H O.B. 380. 
— S. IX—Applicability’-^Razinama decree, 

A razinama decree, for the purpose of res judicata, 
is on the some footing as a decree passed per invitum, 
{Doraimami Iyer, C,/. and Mahade^myya, /.) ThIM- 
MAPPAIYA V, Govindiah. 10 MyS L.J. 184 = 37 Mys. 
H.aR.112. 

s. 11 — Execution proceedings— Applicability of 

res Judicata. 

The principle of res judicata applies as well to qu^- 
tions decided in execution proceedings as to those decid- 
ed in suits. {Mafuidevayya, C,J, and S hankaranar a- 
ayana Rao, J.^ VENKATA NARASIMHA CHAR v. 

KRISHNAMA CHAR. 12 Mys. L.J. 393 =39 Mys. H. 
O.B. 716. 

-S^ XX— Heard and finally decided— Rent suit — 
Ex parte decree — Issue as to extent of land not decided 
— Effect in later suit. 

In a suit for recovery of rent the defendant (tenant) 
pleaded that the entire land covered by the lease had 
not been put in his possession. The plaintiffs averred 
that the extent mentioned in the lease was only approxi- 
mate. An issue was raised on the point; but the defend* 
ant having remained ex parte on the date of herring 
a decree was passed in terms of the plaint, without 
however, recording express findings on the several issues 

in the case. . j . 

Held, that it did not operate as res mdtcata as to the 
area of the land in the possession of the tenant in a 
subsequent suit between the parties. {Ramachandra 
Rao and Shankaranarayana Rao, //.) DODDAGANGA 
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MYS. C. P. CODE EEa.(1911). 8. 11. 

Reddi z/. Venkataramiah. 12 My0.L.J. 201»S9 
Mys H.C.B. 236. 

— S. 11, Expl. VI — Applicability — Hindu brothers 
— Order against some disallowing resistance to execu- 
tion — If binds minor brother not party to prior order. 

An order disallowing resistance to execution of a 
decree, offered by two of three joint brothers constitut* 
ing a joint Hindu family, the third being a minor, is 
binding on their minor brother as well. The latter is, 
therefore, precluded by reason of S. 11, Expl, VI, C.P. 
Code, from resisting delivery in execution on the ground 
that he was not a party to the prior order. {Maha- 
devayya, C J. and Shankar anarayana Rao, J.) SiVA- 
RAMU f'. SOORVANARAYANA SeTTY. 12 Mys. L. J* 
881=39Mys.H.C.R. 876. 

— S. W^Matter not directly and substantially in 
issue — Question of title in ddentally raised. 

Where in the previous suit the claim of the plaintiff 
was for three years’ produce on the footing that the 
defendant therein was getting the land cultivated on 
behalf of the plaintiff and the question as to the share 
to which the plaintiff was entitled was only incidentally 
in issue and the razinama decree did not touch that 
question, 

Held^ that the question relating to the plaintiff’s title 
was not barred by res judicata. {Doraiswami lyer^ C. 
J, and Mahadevayya, J ) ThiMMAPPAIYA v, GOVIN- 
DIAH. 10 Mys LJ. 184-37 Mys H.O.R 112. 

S. 11 — Res judicata — Competent Court— Prior 
suit in MunstPs Court — Subsequent proceedings in in- 
solvency involving claim amounting to Rs, 20,000 — Ho 
bar, 

“A decree in a previous suit cannot be pleaded as 
res judicata in a subsequent suit unless the Judge by 
whom it was made had jurisdiction to try and decide 
not only the particular matter in issue but also the sub- 
sequent suit itself in which the issue is subsequently 
raised.’" 29 Cal. 707 (P. C.), Foll.^ So the deci- 
sion of a Munsif whose pecuniary jurisdiction extended 
only up to Rs. 2,500 on the same issue between the same 
parties cannot operate as fes judicata in subsequent 
insolvency proceedings where the claim in question 
amounted to over Rs. 20 000. {Doraisami Iyer, C, J, 
and Rama Rao, /.) BHAGAWANJI v, RaJA SaMPANGI 
Rama vShetty. 9 Mys. L J. 1 =36 Mys.H.0.B. 39. 

— — S. 20 — Cause of action — Suit on contract — Place 
of making off or place of performance, 

A suit may be instituted where a part of the cause of 
action arises; and where a right and an infringement 
have both to be proved before a plaintiff can be entitled 
to relief, the cause of action arises partly where the 
right has accrued and partly where it has been infringed. 
In the case of a suit on a contract, the cause of action 
may be ^aid to arise at the place where the contract is 
made or where it is to be performed or its performance 
completed, and a suit can therefore be filed at any of | 
these places. (^Shankar anarayana Rao^ /,) SURAJMAL 

Misrimal V Haji Gani Moosa. 12 Mys. L.J. 367 
«39 Mys.H.C B. 784. 

S. 84 — Interest on interest — Award from date of 

suit — Validity, 

Under S. 34 interest on interest is allowed only from 
the date of the decree and not from the date of the suit, 
{Doraiswami Iyer, C. J. and Ramachandra RaOt /,) 
MUNOASADA VeERAPPA 7', SlVALlNGAPPA. 11 MyS. 
L.J. 344-38 Mys. H.O.B. 304. 

“ S* 35 and O. 33, Br. 10 and 11 — Discretion of 
Court— Suit In forma pauperis — Partial success — De- 
fendant found responsible for the suit — Liability for 
full clam. 


MY8. 0. P. CODE BEG. (1911), a 47. 

The payment of costs by one party to another or the 
payment of Court fee to Government in a pauper suit is 
entirely in the discretion of Court. Where the pauper 
plaintiff has partly succeeded and partly failed, he would 
only be entitled to proportionate costs from the defen- 
dant, even though the latter is found to have been res- 
ponsible for the suit. (Doraiswami lyer^ C. J, anet 
Sreenivasa lyer^ J ) BORAYYA v, BORIAH. 10 Mys. 
L.J. 400 = 37 Mys. H. 0. B. 366. 

— — S. 87 (b) — Execution — Courts of concurrent 

jurisdiction. 

S. 37 (b) cannot apply where the second Court before 
which execution is taken out was not competent to enter- 
tain the suit on the date of the entertaining of the exe* 
cution application. (Mahadevayya O C. J. and Rama- 
Chandra Rao, J ) HUTCHEGOWDA Z^. RAM APR ASAD* 
11 Mys.L.J. 311-39 Mys H C.B. 746. 

S. 47 — Appeal — Application for stay of executiofp 

— Order rejecting — If appealable. 

An order rejecting an application for stay of further 
execution pending an application for review of the judg- 
ment in the suit, the decree in which is under execution, 
is only an interlocutory order relating to stay of execu- 
tion which does not conclusively determine the rights of 
parties, and as it does not amount to a decree, it is^ 
not appealable. (Shankar anarayana Rao and A S. 
Chart, //.) RAGHUNATHA RaO ItaPHE V. GaNA- 
PATi Rao ITAPHE. ISMysLJ. 167=89 Mys HO* 
B. 1196. 

S. 47 — Appeal — Attachment— Objection by per' 

son not party to suit — Order on — Appeal, 

An objection to attachment raised by a person who is 
not a party to the suit or to the execution proceedings 
does not fall under S. 47; and therefore the order made 
on such an objection is not appealable. (Sreenivasa Rao^ 
/.) devajammanniyavaru V, Deputy Commis- 
sioner, Mysore. 13 Mys L.J. 602. 

S. 47 — Appeal — Order directing sale of proper- 
ties in a certain order— If appealable, 

A question which relates to the order in which the 
properties referred to in the decree are to be sold in 
execution is one which falls under S. 47, C P Code, 
and the order of the executing Court on such a question 
is appealable. (Ramachandra Rao and Shankara- 
nirayana Rao, //) RUDRAPHA v. ANANTHAYYA. 12 
Mys.L.J. 420 = 39 Mys H.C B. 1033. 

—8.47 — Appeal— Order recording satisfaction of 
decree — Subsequent application to reopen execution cast 
— Order rejecting — Appeal, 

Where in execution proceedings, satisfaction of the 
decree is recorded on the admission of the decree holder, 
and the latter subsequently files an application purporting 
to be under S. l5l and O. 47, R. 1, C. P. Code, praying 
that the order recording satisfaction was the result of a 
mistake might be set aside and that the execution case 
might be proceeded with, the application must be taken 
to be one under S. 47, C. P. Code, and an order reject- 
ing it is open to appeal. The question involved is a 
substantial one affecting the rights of the decree-holder 
as regards the further execution of the decree, and as 
such it is only the executing Court that can and ought 
to decide it under S. 47. A fresh suit is barred. The 
fact that the application purports to be made under S. 
I5l and O. 47, R. 1, C. P. Code, will not make It a 
review application, so as to bar an appeal from the order 
on such an application. (Ramachandra Rao ancP 
Shankar anarayana Rao^ Jfj) DORASWAMIAH 
Topan Das Nandaram Dass Sait. 13 M 78 .L.X 
58- 89 Mys.H.O.B. 1111. 
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JA7S. 0. P. OODB EBa. (19il\ 8. 47. 

-8. 47 and O. 21, B. 97— Applicability— Applica- 

'tion for possession under decree — Obstruction by person 
claiming under judgment-debtor and at his Instigation- 
Application for removal— If one under S. 47 or O. 21, 
ft. 97. See Mysore Limitation Regulation, 
ART. 167. 40Mys.H.O.R. 1. 

— -Ss. 47 and Applicability — Application to 

set aside purchase by stranger — F rtud of third party. 
Where the property is purchased in execution by a 
stranger, an application to set aside the sale is not 
governed by S. 47 and the fact that the decree-holder 
subsequently got the property from the stranger-purchaser 
is immaterial for the purpose. Nor can the application 
be deemed to be one unUer S. l5l, because O. 21, R. 90 
will apply to the case and so long as there is a specihc 
4 )rovision of Uw that is applicable, 5. 47 vrith the 
aid of S. l5l cannot be invoked. {Doraiswami lyer^ C» 
J,and Ramachandra Rao,J.) KyaTA v. SriKANTA- 
SROUTI. 10 Mys.L.J. 137. 

3. ^ -^Applicability — Resistance to delivery of 
posse ssijn— Order under 0, 21, R, 98, 

If the resistance or obstruction was offered not by the 
judgment-debtor or his representative or by another per- 
son at the instigation or on behalf of either but by a 
person claiming in good faith to be in possession in his 
own right, the provisions of S. 47 will not apply. 

Held^ on the facts that the obstructor acted on the 
linstigaiion of the judgment-debtor and that S. 47 applied. 

traUwanii /yer^ C, /. and Rantachandra Rao^ /.) 
Nurkhan Budan Khan v Sankaranthi Muni- 
^AMY . 11 Mys L, J, 7-38 Mys HO.R. 225. 

*3. 47 and O 21, R. ^^-—Application by decree^ 
holder purchaser to be put in possession — Limitation 
Regulation, S. l5 — Applicability, 

An application by the decree- holder to be put in pos- 
■session of the properties pruchased by him in the execu- 
tion sale is one which falls under S. 47, C.P. Code, and 
the provisions of S. 15 of the Limitation Regulation 
apply to it. So in computing the period of limitation 
oinder Art. 180 of the Limitation Regulation for such an 
application, the period during which execution of the 
decree was stayed should be delucted, {^Dorai^ivami 
Iyer,, C, / and Ramachandra Rao, /.) VENKATA- 
KRISHNIF.NGAR V. KRISHNIENGAR. 10 MyS.li.J. 
208 = 37 Mys H O R. 179. 

——3. 47 —Powers of executing Court — Award silent 
4 ibout interest- — Grant of interest in execution. 

Where the award of the District Judge in Land ■ 
Acqu^ition proceedings which has the force of a decree 
<ioes not mention anything about interest, the Court 
executing the award has no pow’er to go behind the 
award and grant interest on the ground that the award 
ought to have given interest. {DoraisTvami lycr^ C. /, 
xind Rama Rao, /.) THEL\ND ACQUISITION OPFl- 

<3ER r/. Gowaramma. 9 Mys L.J. 65=36 Mys.H. 
C.B. 48. 

— Ss. 47 and 145— against surety — Appeal, 
An order passed in the proceedings against a surety at 
the instance of the decree holder is appealable as one 
passed in the course of execution proceedings, 13 Mys. 
•C.C.R 187, Not Foil. {Rama Rao and SreeniVa^a Iver, 
JJ,) Seshanna Gowda Puttamma. 9 Mys. 
XtJ. 819 =36 Mys H C.B. 268. 

—3. 47 and O. 21, R. 2— Question relating to exe- 
cution —Application for delivery of possession by decree 
holder-purchaser — Plea of subsequent adjustment by 
judgment debtor. 

Where subsequent to his purchase in execution sale, 
the decree holder applied for delivery of possession and 
the judgment-debtor pleaded an adjustment subsequent' 1 


MYS. 0. P, 06DB BBO. (1911), 8. 53. 

to the sale and applied under O. 21, R. 2 for recording 
the same. 

Held^ that the sale was not complete without delivery 
of possession and as the plea of the judgment-debtor, if 
proved, would amount to a just cause for resistance by a 
judgment-debtor to delivery of possession under O. 21 , 
R. 98, it was a question relating to execution which 
coaid be gone into under S. 47. (Srintvata iyer and 
Mahadeiayya, JJ,) NARASAPPA v, CHIKKE GOWDA. 
10 Mys. L.jr. 193 = 37 Mys.H.O R. 133. 

— — S. 47 and 0. 21, R. 90 — Execution sale — Stran- 
ger purchaser — Suit by for possesion— Plea of invalid' 
dity of sale — If open. 

In a suit by a stranger auction purchaser for posses- 
sion of the property purchased by him at an execution 
sale, it is not open to the judgment-debtor or his repre- 
sentative to plead that ptior to the sale the decree was 
satisfied and that the sale was vitiated by fraud and 
irregularity. A party may be allowed in a proper case to 
raise a question of the kind refeired to in S. 47, C. P. 
Code, in any subsequent suit either as plaintiff or as 
defendant, and the Court also may at his request treat 
such suit or defence as an application in execution; but 
when the party, being bound to raise such a question at 
an earlier stage, has failed to do so, or having raised it 
has failed, such a course cannot be permitted. {Rama- 
chandra Rao and Shankaranarayana Rao^ //.) 
Patnada Rudrappa V, Budihal Gangappa. 13 
Mys.L.J, 75 = 39 Myfl.H.0.R. 1096. 

— — *3. 47 — Scope — Application to set aside sale for 
fraud — Order on— Second appeal. 

An application to set aside a sale on the ground of 
fraud and irregalarity in publishing and conducting the 
sale must be dealt with under O. 21, R. 90, C P. Code, 
and an order passed thereon is appealable under 0. 43, 
R. 1 (/), C. P. Code, but is not subject to a second 
appeal. S, 47, C. P. Code, does not cover such a case; 
and simply because the Court instead of dealing with the 
application under O. 21, R. 90, disposes of it wrongly 
under some supposed power under S. l5l, C. P. Code, 
will not have the effect of taking the matter outside the 
scope of O. 21, R. 90 and bringing it under S. 47, C. P. 
Code, so as to confer a right of second appeal. {Reilly, 
C, J, and Shankaranarayana Rao, /.) RaNGIAH 
REVAIAH. 13 Mys.L J. 271 = 40 Mys H.O B. 187. 
— — S. 47— Scope — Surety — Bond by — Enforcement 
— Procedure — Execution or suit. See My.sore C. P. 
CODE Regulation, S. 145. 13 Mys.L J. 124. 
— S. 50 (1) — Scope — Transferee Court — Jurisdic- 
tion to entertain application, 

S. 50 (1) does not give an exclusive jurisdiction to the 
Court which passed a decree for the purposes of substi- 
tuting the names of the legal representatives for a 
deceased judgment-debtor ; and application may also be 
made to and orders passed by a Court to which a decree 
has been transferred for execution. In any event the 
omission to make an application to the Court which 
passed the decree is only an irregularity which can be 
cured by S. 99. {Doraiswami Iyer, C,J, and Maha- 
dtvnyva, /.) KRISHNAYYA SeTTY v, NaNJA. 10 
Mys L.J. 459. 

— — 3. 53— Decree against father — Pre-partition 
debt — Execution against son*s property— Permissibility, 

In view of S. 53 of the Regulation, Ihe decisions 
which held that a decree against a father could not be 
executed against the ancestral property in the hands of 
the sons and that the only remedy of the decree holder 
was to institute a regular suit against the sons are no 
longer law. {Sreenivasa Iyer, /.) SuryaNaRAYANA 
SETTY V, SUBBARAYA. 10 MyS.L J. 8. 
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MTS. 0. P. OODE BSa. (19U), 8. 64. 

— S 64 asd O. 20, R. 18 — Construction and scope 
^Revenue paying estate — Partition or separation of 
share-- Procedure — Jurisdiction of Ctvi I Court » 

S. 54, C. P. Code, refers to the partition of an estate 
assessed to the payment of revenue and not necessarily 
to the partition of an estate accompanied by apportion* 
ment of the revenue. S. 54 and O. 20, R. 18, C. P. 
Code, make it quite clear that a partition of such an 
estate or the separation of a share therefrom shall be 
made only by the Ileputy Commissioner and not by a 
Civil Court. All that the Civil Court can do in such a 
case is to follow the procedure prescribed by O. 20, 
R. 18. {Ramachandra Rao and Shankar an aray ana 
Rao, JJ.) SlDDALINGIAH v. REVAIAH. 13 MyS.L. 
J. 171-39 Mys.H.C.R. 1171. 

— Ss. 65 (4) and 145-^Arrest of j ud gment debtor 
— Release on security — Bond p roan ding for the debtor \ 
filing insolvency application and prosecuting same — 
Insolvency application not prosecuted with diligence — 
Liability of surety. 

The judgment-debtor brought to Court under arrest 
was released on furnishing security ; the terms of the 
security bond were far in excess of the provisions of 
S 55 (4) of the Code. It provided that if the judgment- 
debtor did not file an application for insolvency within 
thirty days and prosecute the same to the end, the surety 
would be liable for the decretal amount. The judgment- 
debtor applied for insolvency within the time fixed but 
failed to piosecute the application with due diligence. 

ffeld^ that the lx)ncl nmst be deemed to be one taken 
under S. 145 and not S. 55 (4) and that the surety was 
not ab.'solved from liability by the mere production of 
the judgment debtor into Court. (Case law discussed.) 
(^Ramachandra Rao, /.) RAMACHANDRA SetTY v, 

Venkatarama. 11 Mys L.J. 397=39 Mys.H.C.R, 

79. j 

S. 65 (4) — Defective insolvency application — j 

Dismi ^sal of—Lmhlity of surety. 

Where on the undertaking of a surety in accordance 
with the provisions of sub-8. (4), the judgment- 
debtor was released from arrest and within one month 
filed an application to l^e adjudicated an insolvent which 
being defective in form was directed to be amended and 
on default dismissed, held, that the conduct of the judg- 
ment-debtor In omitting to amend the application or 
take any further steps to have the application restored 
to file showed he was not bona fide m his application 
and that the surety was not discharged from liability. 
A.I.R. 1928 Sind l92, Ref. {Doratswami Jyer, C.J.) 
ABDUL Bhalick Sheriff Bacharavoothar & 
CO. 9 Mys L.J. 149 = 36 Mys.H.C.R. 61. 

S.65 (4) — Surety finder — Death of judgment- 

debtor before applying in insolvency — Liability of 
surety. 

The undertaking given by a surety for the judgment- 
debtor was to produce the judgment debtor in Court 
whenever called upon to do so in the event of the latter 
failing to apply in insolvency w ithin 30 days, and to be 
liable for the decree amount in the event of his failure I 
to produce the judgment-debtor in Court when called 
upon by the Court to do. The judgment-debtor died 
without applying in insolvency and before the surety 
was called upon to produce him. 

Held, the contract became impossible of performance 
and the surety was therefore discharged. (Shanhara- 
narayana Rao, /.) In the case ot SrIKANTIAH. 13 
Mys.L.J. 336 = 40 Mys.H.C.R. 126. 

■ 8. 60 — Exemption from attachment — Sta np 

papers. 


MYS. C. P. QODB RBQ. (1911), 8. 64. 

Stamp papers entrusted for sale to a licensed stamps 
vendor are not exempt from attachment. The vendor 
has a right to obtain refund from the Government for 
the unused papers and over this right he has a disposing, 
power which he may exercise for his own benefit. 
Bom. 518; 10 Bom.L.R. 13; 29 I.C. 339, Ref. {Rama 
Rao mid Sreentvasa Iyer, JJ.) SlTAKAMAlVA v. 
Shamanna Gqwjda. fMys.L.J. 841. 

— S. 60 (1), proviso (p) — Insurance amount — 
Attachment, 

In reading proviso (^) of S. 60 (1) the definition of 
the word “bonus” as defined in the Mysore State Life* 
Insurance Reg. has to be borne in mind and the saith 
word has to 1^ understood as including the amount 
secured by the insurance as being payable to the insured 
or his nominees or heirs according to the rules. According: 
to the scheme of the State Life Insurance the insured 
ofificials are not competent to assign away their policies- 
during their lifetime and the bonus amounts are not 
liable to seizure by attachment and sale at the instance 
of creditors. {Mahadevayya, J.) NaRayana Setty 
r/. Nacarathna Mudaliar. 11 Mys.L.J. 
MyB.H.C.E. 298. 

S, 63 — Rival decree holders — Simultaneous- 

attachment — Determination of rights of parties — 
Jurisdiction, 

Where two rival decree-holders got attached on the 
s ame dale the identical properties of their comm o»’ 
judgment-debtor, the former throu|.h the Court of the - 
Munsil and the latter through the Court of SmalV 
Causes, 

I Hdd, that the rights of the parties should be deter- 
mined by the Court of superior grade, viz,, the Court of" 
the Munsif. Scope of Ss. 63 and 73 compared. 
(Shanlaranarayana, Rao, J.) YFLLPPA RUKMaNI- 

amma. 11 Mys.L.J , 261= 39 Mys.H.C.R. 98. 

64 — Appli inability — Realization of decree' 
amount by sale of seme of the attached properties— 
Effect on attachment of the rest— Subsequent private 
sa of such properties— If void , 

Where the entire ameunt for which execution is^- 
sought under a decree is realised by a sale of only some 
of the attached items of property, the attachment of the 
remaining item or items must be deemed to be with- 
drawn under O. 21, R. 55 C, P. Code, as no further 
liability subsists under the execution then taken out.. 
Consequently a private sale by the judgment-debtor of 
such unsold items after the sale in execution of the 
other items will not be vitiated by the bar of S. 64. C. 
P. Code, although the decree-holder chooses to file a 
fresh execution petition in respect of future liabilities 
arising under the same decree. In that event a fresh 
attachment of the items unsold at the .original sale is 
necessary before the Court can order a sale thereof; and 
the decree-holder cannot therefore claim to avoid the- 
private sale by the judgment debtor. {A.S R, Chari, /.) 
MUNIVENKATAPPA V. AKKAYYAMMA. 13 MyS.L.J. 
606 = 40 Mys.H C.R. 384. 1 
S. U— Effect, 

Any private transfer or any title created by the judg- 
ment-debtor pending the attachment cannot in any way 
affect the rights cf the attaching creditor to have the 
property sold and delivered free of the title created by 
the judgment-debtor and no one who gets a title from 
the judgment-debtor pending attachment can set up 
that title against the attaching creditor or auction- 
purchaser. iMahadeiayya, O.C,J,) SaDA ANANTH- 
appa V. Hemanna. 11 My8.L. J. 388 = 39 Mys-H-O;- 
B. 184. 
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MTS. 0. F. OODK BSa. (1911), 8. 73. 

— S. 72 — Applicability — Attachment before judg- 
ment — Deposit of sale proceeds — Subsequent attachment 
in execution by another decree-holder — Right to rateable 
distribution. 

Respondent I sued respondent II, and attached before 
judgment some ground nuts of respondent II, which were 
sold and the amount of sale proceeds deposited in Court. 
A decree was passed in favour of respondent I on 
19-2 1929 and on 25 9-1929, he withdrew the decretal 
amount from Court. Petitioner who held a decree 
against respondent II, attached the amount in deposit 
on 14-8 1928. He applied to the Court for payment, but 
his application was rejected on the ground that the 
money had been earmarked for respondent I. 

Held^ that in the absence of any title to priority, 
petitioner was entitled to rateable distribution and that 
the erroneous payment of respondent I did not confer on 
the latter any legal right to retain the money. {Rama- 
Chandra Kao^ J.) CHANDRASEKHARIAH v, BaNU- 
MAYYA. 12 Mys.L.J. 491 = 39 Mys H.O.R. 723. 

■ S. 73 — Rival decree holders — Simultaneous 
attachment — Mutual rights — Determination by inferior 
Court, 

Where the sale of certain properties was effected in 
violation of S. 63 of the Code and the rights of an 
attaching decree-holder before a higher Court ate on that 
account saved the Court of inferior grade ordering 
distribution may exercise its inherent power in order to 
grant relief to that attaching decree holder. {Shankara- 
narayanaRao, /.) YeLLAPPA v, RUKMANIAMMA. 
11 Mys.L.J. 261 = 39 Mys H.C.R. 98. 

— S. 80 — Scope — Suit based on contracts, 

S. 80 of the C. P. Code Regulation is not restricted 
in its scope to tortious acts and the like. It includes 
suits based on contracts also. The object of the legisla- 
ture in enacting the section is to give sufficient oppor- 
tunity and breathing time to the Government or the 
public officers concerned to consider their legal position, 
when the same is challenged and if possible avoid 
litigation involving public revenues. So there is no 
reason for any distinction among suits so far as the 
applicability of the section is concerned, 51 Bora. 725 
(P.C.) and 1 Mys. L.J I, Foil. {Rama Rao and Sreenivasa 

fytr, J/,) Deputy Commissioner, Bangalore 
DT. V, Srinivasaiya. 9 Mys.L.J. 370. 

— S. 80 — Suit for injunction — Necessity for notice. 

In a suit for an injunction against Government or a 
public officer acting on behalf of Government, notice 
under S. 80 of the C.P. Code is indispensable. 5l B. 725 
(P,C.)and9 Mys.L.J. 370, Foil. {Dorauxvamt lytr^ 
C, J, and Ramackandra Rao, /.) SreeNIVaSa SitA- 
RAM KULKARNI V, CHENNAGIRI KaREEM SaBI. 10 
Mys.L.J. 139 = 37 Mys.H.O.R.S02. 

■ 8. 80 — Suit against State Railway — Notice of 

claim under Mysore Railways Regulation, not suffi- 
cient. 

The special form of procedure prescribed in Ss. 61 
and 122 of the Mysore Railways Regulation is not 
inconsistent with the procedure prescribed In S. 80, C. 
P. Code. The sections of the Railways Regulation 
refer to claims, and S. 80 of the C. P. Code relates to 
suits, against the Railway administration. Where the 
plaintiff brought a suit against the Mysore Railways for 
short delivery in the Small Cause Court and contended 
that as the Government was not impleaded, no notice 
of suit under S. 80 of the C. P. Code was necessary. 

Held, that (i) the Government was a necessary party 
and the suit laid against the Railways only was incom- 
petent; {ii) notice under S. 80, C.P, Code, was necessary; 
(lit) the suit should be heard and determined, under S. 


MYS. 0. P. OODB RSG, (1911), S. 94. 

2 of the Railways Regulation, by the Principal Civil 
Court of Original jurisdiction, i,e,, the Distiict Court. 
(Case law referied.) {Doratswami Iyer, C,J, and Maha- 
devayya, J.) ABDUL LATIFP TaYAB SaIT v, MYSORE 

Railways. 10 Mys L.J. 210 = 87 Mys.H.O.R. 168. 

‘S. 92 — Applicability — Claims against strangers' 
and trespassers. 

Claims against persons who are strangers to the trust 
and who set up a title hostile to the trust, such as 
alienees and trespassers holding adversely to the trust, 
are not within the purview of S. 92, C. P. Code. {Maha- 
devayya, C,J, and Rarnchandra Rao, J.) MUSTAPHA 
Khan Sab v, Syed abdul Gafboor Sab. la- 
Mys.L J. 98 = 39 Mys.H O.B. 955. 

S 92 —Procedure Suit relating to public trust 

— Institution in Court without jurisdiction — Dismissal' 
— Propriety. 

Where a suit relating to a public trust and asking for 
reliefs tailing under S. 92 (1), C. P. Code, is instituted 
in a Court other than that of ,a Distiict Judge, the 
proper course for the Court, when it finas that the suit 
falls under S. 92, is to direct the leturn of the plaint for 
presentation to the proper Court and not to dismiss it, 
{Mahadaveyya, C.J, ami Ramach indra Rao, J.) MUS- 
tapha Khan Sab v. Syed Abdul Gaffoor Sab. 
13 Mys.L J. 98 = 39 Mys H.C.B. 966. 

-S. 92— under— Death of some plaintiffs — If 

causes abatement, 

A suit under S. 92, C. P. Code, is a representative 
suit, and when some of the plaintiffs die, the cause of 
action survives to the rest, and the suit does not abate as 
a consequence of the failure to implead the legal repre- 
sentatives of the decea.sed plaintiffs. It is competent to- 
the surviving plaintiffs to continue the suit or appeal* 
as the case may be and they fully and properly represent 
the entire public. {Mahadaveyya, CJ, and Rama- 
Chandra Rao, /.) MuSTAPHA KhaN SaB v, SyeD 
ABDUL Gaffoor Sab. 13 Mys.L J. 98 = 39 Mys. 
H.O.B. 955. 

“•“—3.92(1) — Scope — Suit to declare property trust 
property and for a permanent injunction to restrain 
defendants from interfering with the rights of the 
plaintiffs and others — Sanction not obtained — Main- 
tainability, 

A relief by way of a declaration that the suit property 
belonged to the public or that the same may be declared 
to be trust property, and a relief by way of an injunction 
restraining the defendants from interfering with the 
rights of the plaintiffs and others to use the suit property 
for certain purposes, do not come within any of the 
clauses of S 92 (l), C. P. Code. A suit with two such 
prayers is not a suit under S. 92, and is maintainable 
without the sanction of the Deputy Commissioner. 
{Mahadaveyya, C.J, and Ramachandra Rao, /,) 
MUSTAPHA Khan Sab v, Syed Abdul Gaffoor 
Sab. 13 Mys.L.J. 98 = 39 Mys H.C.R. 965. 

' ■ " 8. 94 — Disohidtence to temporary injunction — 

Powers of Court to commit for, 

S. 94 summarizes the general powers possessed by the 
Court in regard to all interlocutory proceedings. The 
Court may, in order to prevent the ends of justice from 
being defeated, in cases of disobedience of orders of 
temporary injunction, commit the person guilty thereof 
to the civil prison and order that his property may be 
attached and had. The powers are indicated in S. 94 
(r), the details of procedure being relegated to Sch. I. 
{Mahadaveyya, /.) OBALAMMA V, KaMANNA. 10 
Mys.L.J. 169 = 87 Mys.H C.B. 406. 

———8. 94(c) and O. 39— Applicability— Municipal 
election case — Temporary injunction— Jurisdiction lo 
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grant, MYSORE MINOR MUNICIPALITIES REGU- 

LATION, S. 11 (2). 39 My8.H0.B. 1019. 

■ — 3. 96— Claim for compensation under — Jurisdic- 
tion of Court -Determining factor — Amount claimed or 
amount awarded. See MYSORE C. P. CODE REGULA- 
TION, Ss. 6 AND 95. 40 Mys H O.B. 392. 

3. 96 (3) — Consent decree — Appeal “•Competency 

of— Mode of setting aside. 

In so far as a decree purports to have been passed by 
the Court with the consent of the plaintiffs on the one 
hand and the defendant on the other, it is a decree pass- 
ed by consent, and against this decree no appeal lies 
under the provisions of S. 96 of the C. P. Code. If it is 
alleged that the compromise is vitiated by fraud, the 
proper course is either to make an application for review 
or to institute a suit for setting aside the compromise. 
So long as the decree purports to have been passed on 
the basis of the compromise he is not entitled to prefer 
an appeal therefrom (Case-law refeired.) {Sreenivasa 
Iyer and Mahadaveyia^ JJ.) NAMA KRISHNIAH 
CHETTY V, ViSVANATHA JkWELLERV HaLL. 10 
Mys-L J. 190 = 37 Mys H O.B. 121. 

■ 3. 98 (3) — Consent decree — Appeal — Mode of 

setting aside^ 

Judgment by consent acts as an estoppel and no appeal 
lies from a decree passed by the Court with the consent 
of parties. A consent decree may be set aside on any 
ground which would invalidate an agreemant such as 
misrepresentation, fraud or mistake. But that cannot be 
done by an appeal and it must be done by a fresh suit 
brought for the purpose. {Makadaveyya and Rama- 
Chandra Rao, JJ.) BaGUMANE DlVA GOWDA v, 
Sitaramaiya. 10 Mys.L.J. 175=37 Mys.H-O.B. 
438, 

-—3. 99 — I r regularity^ Application under S, 50 
(1) to transferee Court — Validity* 

S. 50 (1) does not give an exclusive jurisdiction to 
the Court which passed a decree for the purposes of 
substituting the names of the legal representatives for a 
deceased judgment -debtor; and application may also be 
made to and orders passed by a Court to which a 
decree has b^en transferred for execution. In any event 
the omission to make an application to the Court which 
passed the decree is only an irregularity which can be 
cured by S. 99. {Doratswami lyer^ C,J, and Maha- 
deveyya, /.) KriSHNAYYA SeITY v. NaNJA. 10 Mys. 
L. J. 459. 

-—3 104 (Dff) — Order filing or refusing to file 
award under Arbitration Act — Appial, 

The right of appeal under S. 104 (l) (/O, C. P. 
Code, is not confined to orders made under Sch. II C. 
P. Code, but aoplies also to orders under the Arbitration 
Act, S. 104 (i) (/) is worded in the widest possible 
terms, and hence, an order filing or refusing to file an 
award is appealable under the said clause. (Maha^ 
devayya, 0 C, /. and Shankaranaiayana Rao, /.) 
Car ter v. o \kley Duncan & Co., Ltd. 12 Mys. 
L J.81=39My8HC.B 263. 

Ss. 114 and 148 — Applicability — Judgment 

directing prod uition of succession certificate within a 
fixed period — Direction that on default suit to stand 
dismissed —Extension of time — Poiter of Court— Review 
— Mai nt iiinability , 

The judgment in a suit directed that the decree shall 
not be drawn up until a succession certificate w*as produc- 
ed by the plaintiff who was given six months' time for 
the purposes. If he failed to do so within that time, the 
suit was to stand dismissed. The plaintiff did not get 
the certificate in time; so he applied for extension of 
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time by three months. That was not granted. Subse- 
quently he obtained the succession certificate and applied 
afresh producing the certificate along with the application 
and also prayed that the application might be treated as 
one for review and the delay might be excused. 

Held^ S. 148, C, P. Code, did not apply but that 
under S. 114 read with O. 47, R. 1, the Court had 
ample powers to treat the application as one for review 
a.id to extend the time for production of the certificate 
and to draw up a decree. {Shanfcaranarayana Raoy /.) 

Veeranna V, Kamachandra Rao Sindhe. 13 
Mys L J. 203=»39 Mys H OR. 1091. 

3. 115 and O. 47, B. 7 — Application for review 

— Dismissal of — Revision, 

Re vision lies from an order rejecting an application 
for review, though the interference in revision by the 
High Court will be limited to cases where the order was 
passed Without jurisdiction. If, however, a Subordinate 
Court acting within its jurisdiction, refused to review the 
previous decision on merits, the High Court cannot 
consider the sufficiency of the grounds on which the 
Court declined to review. {^Doraiswami fyer^ C.J. and 
Mahadevayya^ J.) SHAMA SaSTRI v, THOPE GOWDA, 
10 Mys L.J 301. 

3. 115— ^ Case decided"'— Order granting or 

refusing to grant leave to sue in forma pauperis. 

An application in f orma pauperis is a “case decided*' 
within the meaning of S. Il5, C.P. Code, and revision 
lies whether the application is allowed or rejected. 
{Mahadevayya, C*J.) KEVAPPA SATTAPPA v, MOHI- 
yuddin SHERIFF. ISMys.LJ 138 = 39 Mys.H.O. 
B. 1068. 

3. 115 -Court-fee — Decision favourable to 
plaintiff- Revision, 

A revision petition is not competent against an order 
with regard to Court-fee, when the decision is in favour 
of the plaintiff . {^Mahadevayya, Ofifg, C.J.) MUNl- 
SWAMAPPA V. Dasappa. 12 Mys.L.J. 452 = 89 
MysHO.R. 760. 

3. 116 — Discreticn — Order under O, 33, R, 9 — 

Refusal to dispauper plat ntifi^— Interference. 

Under O. 33, K, 9, C.P, Code, the Court has a discre- 
tion as to w^hether a pauper plaintiff ought to be dispau- 
peied or not, and if in the exercise of that discretion it 
refuses to dispauper him, the High Court will not inter- 
fere in revision with the order of refusal. {Mahadevayya 
Off g C.J.) Mumswamappa 2/. Dasappa. 12 Mys, 
= L J. 452 = 39 Mys H 0 R. 760. 

-S. 115 — Discretionary orders — Order refusing 

amendment under Ss. l5l and j52 — Interference, 

The Court's power to allow amendment under Ss. l5l 
and l52, C.P. Code, is discretionary in the fullest sense; 
but that does not mean that the High Court has no 
power to interfere in revision with an order under these 
sections, S. 115 confers very wide powers on the High 
Court and if it Is shown that the lower Court has 
wrongly rejected an application for amendment under 
Ss. l5l and l52, the Higti Court will interfere. \A,S . 
R.Chan, J.) A. J. RAM v. ASIATIC GOVERNMENT 
Security Life assurance Co., Ltd. 13 Mys.L. 
J. 145 = 89 Mys.H.OB 1079. 

-3 115— Insolvency— Adjudication of — Annuls 

ment —Order refusing review — Revision, \ 

No revision petition is maintainable against an ordSr 
rejecting an application for review of an order annulling 
adjudication under S. 43 of the Insolvency Regulation. 
(Dorarswami Iyer, C.J.) CHIKKA BeLUSA, In re, 9 
I My8.Ia««r. 34 = 86’My8« H.Oi>Bh 19* 



26l8 


2017 CIVIL, CRIMINAL AND REVENUE. 


MTS. C. P. OODB BBO. S. 116. 

S. 116 — Interlocutory order. 

The High Court can interfere with interlocutory order 
but it is not in every instance of erroneous inteilocutory 
order that the High Court will be disposed to exercise 
its revisional juiisdiction. 3 Mys.L.J. l80 (F.B.), 
Ref. The High Court refused to revbe the order of the 
lower Court permitting a witness after he had given his 
evidence, to furnish his explanation and tender himself 
for cross examination, if necessary, in regard to certain 
statements found in his deposition which according to 
him are incorrect. (Rama Rao^ /.') APPaNNIENGAR, 
In re. 36 Mys.H.O.E. 343=9 Mys.L J. 89. 

" — ” 3. 115 — Interlocutory order — Order as to ad- 
missibility of documents under O. 13, R, 1 — Inter- 
ference. 

The High Court will not under ordinary circumstances 
interfere with interlocutory orders passed by Subordinate 
Courts during the pendency of a suit that certain evi- 
dence is either admissible or inadmissible. But when 
the circumstances are peculiar, the High Court will 
interfere where the lower Court refu.«;es to admit docu- 
ments which had been filed in Court long before disputes 
arose. i^Shankaranarayana Rao, J.) HiS HOLINESS 
SRIMAT LaKSHMI MANOGNYaTHIRTHA SWAMIGALU 

OF Kundapur Vyasaraya Mutt v. Patel Ven- 
KATE Gowda. 39 Mys.H C.R. 937 = 13 Mys.L.J. 
41. 

— — S. lib— Interlocutory order — Rectification of 
issues. 

The High Court will not interfere in revision in the 
matter of rectification of issues in a case when, as a 
matter of fart, there are other issues on which evidence 
has yet to be recorded. 4 Mys.I.J. 105, Ref (Dorai 
swami Iyer, C./.) LAKSHMI Bayamma v. Rama- 
•CHANDRA Kao. 37 Mys.H.O.E. 167«10 Mys L.J. 
217. 

— — S. 115 — Order as to Court -fee — Revision. 

When the Court passes an order as to Court fee, 
favourable to the plaintiff, if cannot be revised by the 
High Court under S. U5, C.P. Code, it does not matter 
whether the petitioner for revision is the defendant or 
the Government. (Mah<idevn\ya^ C.Jf) YaLAK KAPPA 
V. Vargappa. 39 Mys.H.O.E. 830-12 Mys.L.J. 

268 . „ . 

— S. ilQ— Order issuing commission — Revision. 

A Court which issues an order directing a witness to 
be examined on commission, on grounds other than 
those laid down in the C.P. Code, acts without jurisdic- 
tion, iustifying the High Court to interfere in revision, 
{Makidevayya.O.CJ.) BaSAPPA NANJAPPA. 39 
Mys K O.B. 245 = 12 Mys.L.J. 118. 

-3. 116 — Other remedy ^Manifestly erroneous 

order — Inlet ference. 

Where there is a manifest error in the order passed 
under S. 73 the High Court may interfere in revi^ion and 
need not necessarily direct the aggrieved party to a 
regular ►alt. (Shatikaranarayana Rao, J.) YeLLAPPA 

V, rukmaniamma. 39 Mys H.O.E. 98 =11 Mys.L. 
J*. 261. 

-3. ii^— Revision— Order permitting an Advo 

cate to appear for a party. 

An order of the lower Court permitting or refusing to 
permit an advocate to appear for a party in the case is 
subject to be revised by the High Court. (^Dorainvimi 
Iyer, C./. and Rama Rao, /) BANK OF MYSORE, 

LTD. V. Shankara Rao. 36 My8.H.C.B. 311=9 
MysL J. 166. 

—3. 115 — Technical object ion. 

The revi>ional jurisdiction is only exercised In the 
^ds of justice and the Court cannot in revision coun- 
tenance purely technical grounds especially at the 
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instance of a party who had the assistance of Coi^nsel 
and who himself was responsible for the course adopted 
by his opponent and the lower Court. 8 Mys.L.J. 483, 
Ref. (Rama Rao, J.) DODDAMALLAPPA Setty v. 
Khanderaya Setty. 36 My8.H.0.B. 392=9 

Mys.L. J. 433. 

j S. 141 and O. 47, R. 1— Applicability^ 

I Reference under Land Revenue Code — Petuer of review, 

! There is nothing in S. 141, C.P. Code, which justifies 
! the granting of a review in a case of reference by 
Government under 8. 226 of the Mysore Land Revenue 
i Code. (Mahadevayya, C.J. and Ramachandta Rao, /.) 

! Lingappa i/. Sir J. W. Bhore. 39 Mys.H OR 
i 942 = 13 Mys L. J. 44. 

I ——3. 144 — Execution sale — Setting aside — Slight 
I variance of decree. 

I Under S. 1^4 the Court should place the parties in 
i the position which they would have occupied but for 
! such decree or part thereof as had been varied or 
j reversed. In this connection what has to be looked to 
is the substance and reality of the matter. Where the 
! decree is varied to a very small extent the Court may 
‘ refuse to set aside the Court sale held in pursuance of 
; the lower Courtis decree. (Mahadevayya and Rama- 
\ chandra Rao, //.) VENKATASAMI SeITY v Saval 
Das Sait. 37 Mys.H.C.E. 501 = 10 Mys. L.J. 466. 

; —3. 146 — Applicability — Pond under O. 38, R. 2. 

S. 145 applies to all suieiy bonds which are executed 
j for the payment of money under an order of the Court. 

‘ If an order is passed under O 38, R. 2 and if in pursu- 
ance of such an order the defendant finds a surety who 
' executes a bond, such bond comes within the purview 
of S. 145 and the obligation thereunder can be executed 
against him in the manner provided for the execution of 
decrees. (Dorai nvamt Iyer, C. J. and Mahadevayya, 
/) ARTHUR Durham v. Khajke Khaleel Sahib. 
37 Mys.HO.E. 138=10 Mys.L J. 197. 

j S 145 — Arrest of judgment- debtor — Release on 

\ security — Bond providing for the debtor filing tnsol- 
I vency application and prosecuting same — Insolvency ap> 
j plication not prosecuted with diligence — Liability of 
! surety. 

The judgment-debtor brought to Court under arrest 
, was released on furnishing security; the terms of the 
: security bond were far in excess of the provi^ions of 
; S. 55 (4) of the Code. It provided that if the judg- 
; ment-debtor did not file an application for insolvency 
; within thirty days and prosecute the same to the end, the 
■ surety w'ould be liable for the decretal an ount. The 
j judgment-debtor applied for insolvency within the time 
' fixed but failed to prosecute the application with due 
1 diligence. 

j Held, that the bond must be deemed to be taken one 
I under S. 145 and not S. 55 (4) and that the surety was 
j not absolved from liability by the mere production of 
' the judgment-debtor into Court. (Case-law discussed.) 
(Rama chandra Rao, J.) RAMACHANDRa SKITY v. 
Venkatarama. 39 Mys.H O.B. 79=11 Mys-L J 
397. 

——>3. 146 and O. 38, E. 2 — Bond imposing olfli ga- 
llons in excess of those under Code — Enforceability. 

If in consideration of certain proceedings against 
another person being stayed, a party undertakes liability 
more stringent and in excess of that imposed by O, 38, 
i R. 2 there is nothing to prevent the terms of the bond 
being enforced in full. The surety is not entitled, in 
spite of the bond, to plead that the terms of the bond 
should be enforced only so far as they relate to appear- 
ance of the judgment-debtor. (Dorai swami ly P,C,/, 

and Mahadevayya,. ARTHUR DURHAM v, KRAjifK 
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Khalkel Sahib. 37 Mys. H.O Jt. 138- 10 MyaX. 
j; 197. 

— — Sa. 145 and 47 — Order against surety — Appeal* 
An order passed in the prooeedings against a surety at 
the instance- of the decree- bolder is appealable as one 
passed in the course of execution proceedings. 13 Mys. 
C.C.R. 187, Not Foil. {Hama Haoand Sreentvasa lytr^ 

yy.) Seshanna Gowda v. Puttamma. 36 Mys. 
H.O.B. 263^9 Mys.LJ. 319. 

S. 146 — Surety bond as mortgage — Remedy of 
decree-holder , 

Where a surety bond is in substance executed as a 
deed of mortgage, the decree- holder can enforce the 
bond in execution proceedings and need not institute a 
regular suit on the bond. {Shankaranarayana ^Rao^ y.) 
AHMED Sab Lakshmana Setty. llMysL.J. 
370. 

— ■ '■■*■8. 145 — Surety for judgment debtor — Bond by 
— Enforcement — Procedure — Execuiton or suit. 

Where a surety for a judgment- debtor executes a 
security bond to the Court providing that the decree- 
holder is entitled to realise the decree amount by sale of 
the properties hypothecated thereunder, and also by 
proceeding against him personally in the event of there 
being left any balance, the bond can be enforced in exe- 
cution proceedings without recourse to a legular suit. 
(.Ramachandra Rao and Shankaranarayana Rao, J J.) 
Ahmed Sab v. Lakshmana Setty. 39 Mys.H.O.B. 
1048-13 My8.L J. 124. 

— S. 146 — Surety — Liability — If affected by 
amendment of decree* 

The liability of a surety, who executes a bond hold- 
ing himself liable for the amount of a decree independ- 
ently of the terms of the decree, and whose liability is 
legally valid and binding on the date of the bond, can- 
not be affected by any change of circumstances or deci- 
sions as between the decree-holder and judgment- debtor. 
The amendment of the decree subsequent to the surety 
bond does not render the bond invalid or unenforceable 
{Mahadej^ayyaf O.C.J. and Shankaranarayana Rao^ J.') 
Ayyanna V. Chowdamma. 39 Mys.H.C.B. 697. 
— S. 146 — Scope — If enlarges scope of O. 22, 
R, 10 — Substitution in proceedings after decree — Ppwers 
of Court. See MYSORE C. P. CODE REGULATION, 
.O. 22, R. 10. 40 Mys.H.0.B. 341. 

S. 148 — Applicability and ^cope— Direction to 

produce succession certificate within a Axed time — Con- 
dition that owf default suit shall stand dismissed — Ex- 
tension of time. 

S. 148, C. P. Code, only applies to a case where time 
is fixed for the doing of an act prescribed or allowed by 
the Code and not where it is prescribed by a decree in a 
suit which has become final. The real test to determine 
whether in a particular case the Court has pow'er to 
extend the lime is to find out whether the proceeding in 
which the time was originally granted is still pending or 
has been finally disposed of. Where the judgment or 
qrder provides that certain terms or conditions h^ve to 
be complied with and that in default the suit or applica- 
tion shall stand dismissed, the proceedings * must be 
deemed to have been finally disposed of, as nq further 
order of the Court would be necessary to make the order 
of dismissal effectual. {Shankaranarayana Rao^ y.) 
Veeranna V. Ramachandra Rao Sindhe. 39 Mys 
H.O.E. 1091-13 Mys L.J. 203. 

— -S. 148 — Compromise — Execution sale — Agree- 

ment by judgment debtor to pay within specified period 
, — Extension of time — P cavers of Court. 

' in the course of proceedings by the judgment- 
debtor fo set aside an execution sale, a compromUe was 
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made betw'een the decree holder and the judgment*^ 
debtor that on payment of the judgment debt within a. 
prescribed period, the sale should stand cancelled while' 
upon failure to make such pafyinent the sale should, 
stand confirmed, time is of the essence of the agreement' 
and the Court has no power to extend the time fixed for 
payment. {Sreentvasa Iyer, y.) PuTTAVYA z. Thim- 

marangayya. 36 MyB.H.C.B. 433 - 9 Mys L.J. 
461. 

S. 149 — Discretion of Court — Exercise of — 

Ground for. 

This is an enabling section which vests a discretion- 
in the Court to decide after consideration of all the cir- 
cumstances of the case and of the reasons for not pay- 
ing the requisite Court-fee in time, whether or not the 
party should be allowed time to make up the deficiency. 
The power to receive the deficient Court- fee and to 
validate the memorandum of appeal with retrospective 
effect is therefore a matter of discretion with the 
Court and not one which a party can claim as a matter 
of right. Where the insufficiency of the stamp was 
caused by a bona Ade mistake or bona fide misunder- 
standing of the law as to the valuation, the discretion 
of the Court vested under S. 149 can be exercised but 
not to a case where the amount of Court-fee payable 
was not open to any doubt and where the under payment 
was deliberate and intended to suit the convenience of' 
the party. {Doraiswami Iyer, C.J. and Srinivasa Iyer,. 
y) nanjundiah Setty v. Mahaungappa. 33' 
Mys.H.O.B. 79-9 Mys.L.J. 193. 

S. 149 and O. 7, B. 11 (c) -^Plaint insufficient- 
ly stamped — Power of Court to grant time for payment 
of deficient Court- fee. 

The trUl Court has ample discretion under S. 149, 
C. P. Code, to grant time to a plaintiff to make good 
the deficiency, if any, in the Court-fee paid on the* 
plaint. Cl. (r) of O. 7, R. 11, C. P. Code, also implies 
that it has such discretion. And when the Court so 
grants time, it h not open to the High Court to inter- 
fere with the discretion so exercised by the trial Court 
even before the plaint was registered as a suit. {Shan- 
karanarayana Rao, y.) In the case of ThIMMIAH. 49' 
MysH.C.B. 139=»13 Mys.L.J. 343. 

S. 149 — Scope — Discretion of Court under — 

Non payment of deficient Court- fee within time — Plea- 
that stamp of particular denomination not available — 
If maintainable. 

The discretion vested in Courts for allowing a party 
to make up the deficiency in Court-fee under S. 149, C. 
P. Code, should be exercised only when the insufficiency 
is caused by a bona fide mistake or bona fide misunder- 
standing of the law as to the valuation, but not when 
the amount of Court fee payable is not open to any 
doubt. Where the under- payment if deliberate and in- 
tended to suit the convenience of the party, the Court? 
will not grant indulgence. A plea that Court fee stamps 
of a particular value were not available on a particular 
day is not a valid plea which will be accepted by the 
Court as sufficient to excuse the delay in non-payment 
of the deficiency within the time fixed. (Ramachandra 
Rao Shankaranarayana Rao, JJf) THIMME GOWDA v. 
Murigappa. SQMysH.OB 860 = 12 Mya L. J. 521. 

S. \b\-^ Applicability — Dismissal of suit its 

preliminary issues — Remand on appeal of whole case 
without recording findings on issues decided — Appeal. 

In a suit for partition the trial Court framed some 
preliminary issues, recorded findings bn tho.se issues 
against the plainti^ and dismissed the suit. On appeal 
the Appellate Court, without coming to any conjclusion 
QB thfi correctors or .otherwise of the findings of th» 
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trial Court on the Issues raised by it, and without itself 
recording findings on those issues, though that the frame 
of the suit was defective, reversed the decree, and re 
manded the whole suit directing the trial Court to frame 
issues and then to decide the case. 

Held^ that the order of remand was passed under the 
inherent powers under S. 15 1 and not under O, 41, R. 23 
C. P. Code, and tnerefore no appeal lay against the order 
of remand. A Court remanding a suit on appeal must 
clearly st«ite whether it remands the suit under S. l5l or 
under O. 41, R. 23 or R. 25. ^Mahadevayya^ O.C.J. nnd 
Ramachandra Kao. /) SuHBaNNA SeiTY VeE* 
raNNA Gowda 39 Mys.H O.B. 572. 

— ■ Ss. 161 and 47 — ApphcabtUty — Application to 
Sit aside purchase in execution by stranger for fraud. 
Where the property is purchased in execution by a 
stranger, an application to set aside the sale is not 
governed by S 47 and the fact that the decree-holder 
subsequently got the property from the stranger-purcha- 
ser is immaterial for the purpose. Nor can the applica 
tion Ihj deemed to be one under S. I5l, because O. 21, 
R. 90 will apply to the case and so long as there is sped 
fic provision of law that is applicable, S. 47 with the 
aid of S. l5l cannot be invoked. {Doraswami Jyer, C, 
J, and Ramar hand ra Rao, J.) Kya'IA 7 j. SriKANTA 
SROUTI. 10 Mys.L.J. 137. 

■■ S. 161 — Applicability-^ Other remedy open, 

S. l5l, C. P. Code, cannot be invoked where an 
appropilate remedy is open to a party under other pro 
visions of the Code. ( S. R. Chian and Sretntiasa 
Rao, JJ.) 13ale Bhadk/^seti y z/. Rale Madappa. 
40 My8.H.C.R. 367 =-13 Mys.L J. 473. 

— — S. 161 — Application barred by limitation — /«- 
he rent power s^ tf can be invoked, 

Wheie the first defendant rernaint ex parte during the 
suit and long after the decree, presented an application 
for review which was dismissed as barred by limitation 
and it wras also held that there were no sufficient grounds 
for condoning the delay, he cannot invoke the inherent 
powers of the Court for securing the same relief. 46 All 
144; 46 All. 13; 55 Cal 219 Ref. (Srinivasa lyer^ /.) 
Bhima Kao v, Eswaka Kao. 9 Mys.L. J. 184. 

S. 161 -—Court fees — Excess paid by mistake — 

Refund of — Inherent power of Court, 

Though there is no provision in the Court-Fee.s Regu- 
lations for refund of Court-fees paid in excess by mis 
take the inherent powers of the Court and the provisions 
of S. 151, C. P. Code, enable a Court to make such a 
refund when common justice demands it. The petitioner 
had filed written statement in a previous suit wherein he 
set up a counter -claim paying the requisite Court-fee. 
The Court, however, refused to adjudicate upon the 
counter claim whereupon the petitioner was obliged to 
bring a fresh suit for the puipose of paying fresh Court 
fMS. 

Held, that the ends of justice demanded that the 
Court-fees paid in the previous case should be refunded 
to the petitioner. (Shankar anar ay a*i a Rao, J.) 

Oakley & Ltd. v. Carter. 39 Mys,H.C.R. 66 
«12 Mys L.J. 29. 

——8. 151 — Decree set aside against one of several 
defendants — Power to revive whole suit. 

Where a decree passed against several defendants has 
been set aside at the instance of one of them, the parties 
are at liberty to apply to revive the whole suit. There 
is no specific procedure prescribed in the Code for reviv- 
ing the suit but chat does not prevent the Court from 
exercising its inherent power when invoked to make such 
orders as may be necessary for the ends of justice and 
remit the parties to their original rights in the eariiei[ 
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suit, on an application made for the purpose. (Dorai^^ 
swamt Iyer, C,J,) NANJUNDIAH v. PADMARAJIAH. 
37 My 8.H.C.B. 181* 10 Mys.L. J. 124. 

— ‘ S- 161 — Inheteni powers- — Powers of High 

Court. 

Apart from S. I5l, C. P. Code, the High Court is 
competent to rectify a mistake committed by itself. If 
a Subordinate Court refuses to exercise its inherent^ 
power in reference to an order of its own, it is quite open 
to the higher Court to give the necessary redress. 46 A. 
864; 48 A. 356, Kef. (Mahadevayya, J.') CriKKA v. 
SUBBAiV A. 37 Mys.H.O B. 399= 10 Mys.L.J. 229. 

S. 161 — Inherent powers — Setting aside execu^ 

tt on sale — Powcis of Court, 

S. l5l, C P. Code, cannot be resorted to where the 
Code itself specifically provides a remedy. Where a judg- 
ment-debtor whose property has been sold in execution 
has a clear remedy under O. 21 , R. 90, C. P Code, 
but, though personally served with notice of sale and 
have every opportunity to watch the proceedings and to 
apply in time if he was prejudiced, where he negligently 
faiK to do so, he cannot in a belated application by him 
ask the Court to come to his rescue by exercising its 
inherent powers under S. 151, (7. P. Code. (Reilly, C. 
y. and Shankaranaryana Rao, J ) RaNGIAH v, 
Revaiah. 13 MysL.J 271=^40 Mys.H.O.B. 187. 

^.\bl—Non-ccmpltance with S, tZ— Grant of 

feltef to rectify mistake. 

Where the sale of certain properties was effected in 
violation of S. 63 of the Code and the right of an attach- 
ing decree holder before a higher Court are on that 
account saved the Court of inferior grades ordering dis- 
tribution may exercise its inherent power in order to 
grant relief to that attaching decree-holder. (Shankara- 
narayana Rao, J.) YeLLAPPA v, RUKMaNIAMMA, 
39 Mys.H.O E. 98= 11 Mys. L.J. 261. 

S. 151 — Other renudy available — Inherent 

towers — Resort to. 

A Court cannot make use of the special provisions of 
S. l5l where the applicant had his remedy provided 
under O. 21, R. 90 ot the Code and had neglected to 
avail himself of it. (Mahadtvayya, J,) ChanNa- 
BASAVIAH, In re, 37 Mys.H C.B. 344=10 Mys. 
L J. 364. 

S. 161 — Other remedy available — Inherent powers 

not to be invoked. 

Where the applicant has his remedy provided else- 
where in the Code and has neglected to avail himself of 
it, a Court cannot make use of his poweis under S. l5l 
to give relief to him. The inherent powers of Court 
cannot he invoked in breach of the provisions of the 
Limitation Act, e.g , Ait. 168. (Ramachandra Rao and 
Shankaranarayiina Rao, //.) KaVERAMMA v, NaRA- 
: YANA Rao. 38 Mys.H C B. 432 = 11 My8.L> J. 432. 
S *161 — Remand under — Appeal, 

An order of remand pa'-sed by an appellate Court 
under its inherent powers under S. l5l, C. P. Code, 
is not appealable. (Mahadevayya, O. C, /. and 
Ramachandra Rao, J,') SOBBANNA SeTTY v. Veer- 
anna Gowda. 39 Mys.H.C B. 672. 

— ~S. 161 — Restoration of suit — Deficient Court- 

fee — Non-payment of — Dismissal for default for 

Impropriety — Restoration under inherent powers. 

Where the lower Court granted time to the plaintiff 
to pay additional Court-fee within a certain date and on 
plaintiff remaining absent on that date, dismissed the 
suit for default instead of following the correct procedure 
of rejecting the plaint, the plaintiff who might have felt 
doubts as to the procedure open to him, is justified in 
invoking S. l5l for the restoration of the suit. Where 
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the suit has been so restored without any question of 
prejudice to the defendant who was then not even serv- 
ed, an objection taken by him as to the propriety of 
the restoration long after the institution of the suit and 
nearly when all the evidence has been taken, will not be 
entertained by the Court. {Rama Rao and Srinivasa 
Iyer, J/.) Thimme Gowda v, Chaluva Iyengar. 
35 Mys H O.R. 453^ 8 Mys L.J. 483. 

—8. 151 — Scape — Erroneous payment of money by 
Court —Power to order refund. 

Where an erroneous payment of money has been 
made to a party by a Court, the Court has inherent 
power under S. l5l, C. P. Code, to direct him to refund 
the same. {Ramachandra Rao, /.) CHANDRA- 
SEKHARiAH V. Banumayya. 12 Mys.L.J. 491 = 39 
Mys HOE. 723. 

—8. 151 and O. 9, B. Q—Scope — Dismissal of 
suit lor default — Setting aside — Grounds — Inherent 
Power, 

The law contemplates that when a suit is dismissed 
for default, it should be restored only when sufficient 
cause for default is made out as provided by O. 9, R. 9, 
C. P. Code. In the absence of such sufficient cause 
being shown, the Court is precluded from invoking in 
aid Its inherent powers under S. l5l, C. P. Code. 
{^Mahadevayya, CJ.) HaNUMAIYA SeTEY & SONS z/. 
ABDUL Razacr. 13 Mys.L.J. 110 = 39 Mys.H.C. 
E. 1004. 

38. 151 and 145 and O. 38, Er. 6 and 6— 

Surety for attachment of property under <9. 38, AV. 5 
6 — Setting aside of surety bond — Mode of suit or ' 
application, 

A surety who has executed a bond under O. 38, R. 5, 
and wishes to avoid the same on the ground of mis- 
representation can only do so by a separate suit and not 
by an application umler S 47 or S. l5l. 43 Mad. 325; 
49 Mad. 323 and 5l All 346, Ref. k Rama Rao and 
Srinivasa Iyer, JJ.') BaSAPPA v, SIVALINGAIAH. 9 
Mys LJ, 177. 

—3. 162 —Amendment of decree — Effect on liabi- 
lity of surety under bond executed prior to. See C. P, 
CODEi S, 145, 39 M>8.H.C.E. 697, 

— S. 162 — Applicability — Decree agreeing with 
intention of judgment — Power of Court to amend. 
Where a decree accords with the intention of the 
judgment, the Court has no power, in the absence of any 
clerical or arithmetical mistake or accidental step or 
omission, to amend it under S. l52 or under its inherent 
jurisdiction, although the judgment itself is erroneous in 
law and the error is apparent on the face of the judg 
ment. ( Mahadevay^a, C.J, and Ramachandra Rao, J ) 

H\keem Mahomed Ali Sultankh.an Saheb. 

12 Mys L X 524 = 39 Mys H.C.E. 825. 

-S 1^2—/urtsdtcfion — Decree against several 

defendant — Appeal by one only — Dismissal — Application 
to amend — Forum, 

A decree wa< passed against five defendants making 
ail of them liable for mesne profits. 5th defendant filed 
an appeal so far as he was concerned without making 
the other parties to it, but the appellate Court confirm- 
ed the original decree. A second appeal against it was 
also rejected. The other defendants 2 to 4 applied to 
the trail Court for amendment of the decree in accord* 
ance with the judgment making the 5th defendant alone 
liable for me-ne profits. 

Held, the decree, so far as defendants 2 to 4 were 
concerned, had not l^ecome merged in the appellate 
decree, and that the trial Court had, therefore, jurisdic 
tion to amend the decree. {^Ramachandra Rao, /.) 
DonnA Venkatarayappa ». Chickka Nanja. 
12 Mys.L,J. 513. 
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-S. 162 — Power of Court— Costs — Omission to 
award — Subsequent tnserit jn — Legality, 

Where the presiding Judge of Court omits to award 
costs in his order by inadvertence, it is open to his 
successor to amend the order by setting right the 
inadvertent omission in question. S. 152, C. P. Code, 
applies to the case and enables the Court to rectify the 
mistake. {Shankar anarayana Rao, /.) SHAMBOO- 
MULL Ganga Ram v. Muniswami Chetty. 13 
Mys-L X 118= 39 Mys.H C.E. 1036. 

S. 162 — Penver of Court under — Limitation — 

Laches of party — Effect of. 

It is no doubt true that no period of limitation is pre- 
scribed for applications under S. 152, C. P. Code, and 
though laches in not necessarily fatal to invoking the 
power of Court under S. 152, it can nevertheless be 
taken into account, especially if the circumstances of the 
case under it inexpedient or inequitable to permit the 
amendment or if third parties would be prejudicially 
affected by such an amendment being granted. 

Held, that an amendment could not be allowed after 
the lapse of more than seven years, under the circum- 
stances of the case. {A, S, R. Chari, /) A. J. RAM 
V, ASIATIC GoVERNMEMT .SECURITY LIFE A^^SUR- 

ance Co., Ltd. 15 Mys.L X 145 = 39 Mys.H.O.E. 
1079. 

-S. 152 — Right to apply — Party guilty of laches, 

A party who is guilty of laches is disentitled to relief 
under S. 152 of the Code. 47 A. 44, Foil. {Mihidevayya^ 
J.) ChannabaSaviah, In re, 37 Mys.H.C.E. 344 
= 10 Mys.L X 364. 

— S. 152 — Scope — Decree in conformity with 
judgment — Amendment — Power of Court. 

Where a decree is in accordance with the judgment an 
amendment cannot be made which will have the effect 
of making the decree differ from the judgment. If these 
are made both in the decree and the judgment, both 
should be amended and not the decree alone. The judg- 
ment, containing as it does, a decision on the merits 
can only be amended in appeal or review* and not by 
w*ay of application under S. 152, C. P. Code. {Maha- 
! devayya, C,J. and Ramachandra Ra^, /.) HaKEEM 

Mahomed ali v sultankhan Saheb. 12 Mys.L. 
J. 524= 39 Mys H.C E. 825. 

S. 162 — Scope — Decree confirmed on appeal — 

Jurisdiction t > amend. 

When a decree of an original Court has been confirm- 
ed on appeal, the original Court has no jurisdiction to 
amend it. The decree becomes merged in the appellate 
decree. {Mahadevayya, O, C, J, and Shankara^ 
iiarayanTi Rao, /.) .AyyaNNA v. CHOWDAMMA. 39 
Mys.H C.E. 597. 

3. 163 — Applicability — Application long after 

disposal of stilt — Maintainability, 

S. 163, C. P. Code, applies to proceedings in a suit 
which is pending, the object of the section being to 
provide for the purpose of determining the real question 
or is^ue raised in that suit. Where the suit itself has 
been disposed of and a decree has been passed, there is 
no question of any amendment being required for 
the purpose of determining the real question or issue 
raised in that suit or depending upon any proceeding in 
the suit. {A, S, R, Chari and Sreentvasa //.) 

Balk i^hadraseity?'. Bale Madappa. ISMysIi. 
J. 473 = 40 My8.H.0.E. 367. 

O. 1, E \Seope, 

The scope of O 1, R. 1 under the present Code has 
been very much enlarged. It now enables several per- 
sons having separate and distinct causes of action to 
join as plaintiffs in one saitt provided that the right to 
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the relief claimed arises out of the same act or transac- 
tion or series of acts or transactions, and the case is of 
such a nature that if such persons brought separate suits, 
a common question of law or fact would arise. {Shaft’- 
karanarayana jRao, y.) SWAMY NIKMALANANDA, 
In re. 11 Mys. L.J. 418 = 39 Mys-H.O.E 96. 

— 0. 1, E. 3 — Joinder of defendants^ Rule as to. 

Under O. J, R. 3, C P. Code, if the right arises in 
respect of the same Act or transaction or series of Acts 
or transaction, and if the case is one where if separate 
suits were brought against the defendants, any common 
que&tion of law or face would arise, all persons may be 
joined as defendants against whom any right to relief is 
alleged to exist. It not necessary that all the defendants 
should be interested in all the reliefs and transactions 
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enable a person to be substituted as co-plaintiff under 
Cl. (1) of R. 10, it must be ..shown that the action was 
commenced in the name of the original plaintiff by a 
dona fide mi^take and that the substitution is necessary 
for the determination of the real matter in dispute. 45 
C. L. J. 146, Foil. The plaintiff brought a suit for rent 
and recovery of possession of a house which he alleged 
was held by defendant as a tenant. The defendant set 
up hib own right as a donee from the plaintiff. Three 
years after suit was filed, the petitioner applied to be 
i added as a co-plaintiff. She alleged that the suit house 
I was one in which she had a life interest and the plaintiff 
the remainder, that the plaintiff had recently relinquished 
for valuable consideration his reversionary interest in 
1 her favour and that therefore she, as full owner, was 


comprised in the suit or that their liability should be the 
same. Nor ib it necessary that the evidence as regards, 
or the cause of action against, each of them should be 
the same. The question of misjoinder has to le determ n- 
ed on the facts alleged in the plaint and not upon the 
defence set up or on the evidence. {Mahadtvayya. C. /.) 
YaLakkappa V . Vakgappa. 12 MysL.J. 268. 

O 1, R. 3 — Scope — Misjoinder of parties — j 
Rules govermng^. 

The scope of the amended law as contained in O. 1, 
R. 3 is wider than the old law contained in S. 28. Two j 
things should be boine in mind in deciding a question of 
joinder of parties. While on the one hand it is an 
essential principle that the trial .should not be embarrass- 
ed by the simultaneous investigation of totally uncon- 
nected controversies there Ls also the principle that need- j 
less multiplicity of suits should be avoided. The mere I 
fact that there are several defendants is not decisive. If 
the person is entitled to a relief in respect of an act or 
series of acts against the defendants jointly, severally or 
in the alternative andif common questions of fact or law 
are likely to arise, the suit w'ould not be bad for mis 
joinder. {Mahadetayya, Offg CJ.) SiddaVVa MaRULU 
V . Krishnaswami Iyengar. 38 Mys H C.R. 365= 
11 Mys.L J. 173. 

O. 1,E. 8 — Applicability — Suit on behalf of 

Mandali — Two ta^ti otis in Mandalt-~Only ^ne autho- 
rising plaintiff— Right of plaintiff to maintain suit. 

O. 1, K. 8 does not apply to a suit which is not a re- 
presentative suit. The right to bring a suit as represent- 
ing the Mandali may be established in one of two w’ays, 
either by showing that the plaintiffs were duly appoint- 
ed once for all by the Mandali as its chosen represen- 
tatives, or by a special resoluiion validly passed authoris 
ing them to file the suit. Where a Mandali consisted of 
two factions, the resolution passed at a meeting by only 
one section of the Mandali is not binding on ail its 
members and not sufficient to enable the plaintiff to 
maintain the suit on behalf of the entire Mandali. 
iRama Ran. J.) MIINISWAMI RaO ?•. QHEEMA RAO. 
36 Mys H C E. 474 = 9 Mys L. J. 470. 

— '■ ' O. 1, E. 8 — Representative suit — Death of plain 
tiff— Failure to im plead lettal representatives — Effect. 

In a representative suit the death of one uf the plain- 
tiffs does not result in abatement of the suit if bis heirs 
are not brought on record as his legal representatives. 
(Doraisuami lyer^ C. J.) MaHOMED IBRAHIM SAB. 
In the case of. 38 Mys.H O.R. 193 = 11 Mys L.J. 240. 

■ ' —O. 1, E. 10 — Addition of parties — Principle 

underlying. 

O. 1, R. 10 ought not to be applied to a case vihere 
the addition of parties necessitates conflicting claim.s 
being adjudicated. A substitution of parties is, in such 
rases, the more appropriate course to be adopted, if the 
cequirements of the rule are otherwise satisfied. To 


not bound by any alleged gift by the plaintiff to the 
defendant. 

Held, that the addition of the petitioner as co-plaintiff 
would not, under the circumstances, altogether be oppos- 
ed to:he principles underlying O. 22, R. 10 or 0.1, 
R. 10 and that the addition should be allowed on terms 
as to costs. {Doraswami Iyer, C. /.) SAKAMMA v. 
Puttasani. 37 Mys. H.C.R. 202 = 10 Mys L.J. 264. 

O. 1, R. 10 — Framing of issues — Subsequent 

application to implead parties — Maintainability . 

It is not an indexible rule that the Court is precluded 
I from taking notice of events subsequent to the institution 
j of the suit. The Court may permit an amendment and 
! add new parties if the amendment is likely to shorten 
I litigation. Wheie in a suit for declaration of title to 
land and for possession the plaintiff applied after issues 
were framed to add certain third parties whom he dis- 
covered to be in possession of the piopertles, 

Held, that the Court might permit the joinder of those 
persons as parties. {Madhdevayya, J.) NaRASIMHA 
Dixit v, Kammaoa Madar Sab 38 Mys H.O.E. 
194 = llMys.L.J. 241. 

0. 1,R. 10 — Suit for partition — Preliminary 

\ decree — Application for addition of parties — Maintain- 
I ability. 

I A suit for partition in spite of the preliminary decree 
I passed therein is to be treated as a pending litigation 
I and an order directing a party to be added can be made 
in such a suit before the passing of the final decree. 32 
C. 483 and 84 I.C. 122, Foil. {Mahadevayya, /.) 
Venktasubba vSetty V. ramiah Setty. 37 Mya. 
H.O.E. 195 = 10 Mys.L. J. 264. 

O. 1, E. 10 {2)—Afecessary party— Who is — 

Necessary paity not on record — Procedure— Limitation- 
Necessary party added beyond time — Effect of. 

In order that a defendant may be considered a neces- 
sary parly, there must be some relief against him in res- 
pect of the matter Involved in the suit and his 
prese ce should be necessary in order to enable the Court 
effectually and completely to adjudicate upon and settle 
all the questions involved in the suit. The Court will not 
adjudicate a suit in which no effective decree can be 
made in the absence of an interested party but the pro- 
per procedure, where a necessary party is not before the 
Court, is not to dismiss the suit but to add such a neces- 
sary party and proceed with the determination of all the 
questions involved in the suit. Rut the Court acting 
under O. 1, R. 10 is bound by the provisions of S. 22 
of the Limitation Regulation. So if he is brought on 
record at a time when the claim as against him is bar- 
red by limitation, the suit should be dismissed. {Dorai- 
swami Iyer, C.J and Mahadevayya, /.) HanuMAPPA 
Naik V. SiVALiNGA Setty. 10 Mys.L.J. 288. 
~0. 1, B. 10 {^—Powers of Court— Scope of— 
Events subsequent to suit— Notice of. 
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O. 1, R. 10 {2) enables the court to add any person 
as defendants if it is shown that his presence before the 
Court may be necessary in order to enable the Court 
effectually and completely to adjudicate upon and settle 
all the questions involved in the suit. The Court is not 
precluded from taking notice of events which had 
happened subsequent to the institution of the suit, if the 
Case is one to which the rules regarding the addition 
of parties would apply. Where by reason of subsequent 
events, if the presence of another party as defendant is 
found desirable, the Court will permit the addition in 
order to shorten litigation and prevent unnecessary 
multiplicity of proceedings. {Daratsivami /yer, C./.) 
Akki Thimmiah 7f Narasimha MooRTHi. 37 Mys. 
H.O.B. 161 « 10 Mys.L.J. 222. 

"■■■■ *0. 1, R. 10 (2) — Proper and necessary parties — 

Meaning — Application by third parties to be joined — 
PlaittUfJl opposing application— ‘Procedure. 

O. 1, k. 10(2) makes provision for two classes of 
persons being made parties, viz.^ necessary parties or 
proper parties, necessary parties being those who ought 
to have been joined and who are indispensable as witn- 
out them no tiecree at all can be made and a proper party • 
being one w’hose presence enables the court to adjudi j 
cate more effectually and completely. Where certain | 
persons applied for addition in order to get their claim i 
as legal representatives decided in the suit and their j 
joinder was opposed by the plaintiff. 

Heldy that it was not a case for joinder against plain- 
tiff’s wi.shes. (Shanharanarayanj Pao, /.) RUDRAPPA 
Gowda v. Devamma. 11 Mys.L.J. 307 = 39 Mys. 
H.O.R. 22. 

- — O. 2, R. 2 — Application for certification — Obfec' 

tion to execution of decree. 

A statement objecting to the execution of a decree 
applied for within the period of limitation prescribed in 
Art. 174 or I78-A of the Limitation Regulation can 
be treated as an .application for certification or record 
under O. 2, R. 2 of the C. P. Code. 34 Mys. C.C. 
R. 234, Foil. {^Doraiswamt lycr^ C,J. and Srinivasa 
^yfr, /.) MADIAHz/. ^eetharama Varadha Iver 
& Sons. 38 Mys H.O.R. 97 = 9 Mys L. J. 203. 

— O. 2, R. 2 — Previous suit for rent — Subsequent 
suit for recovery of possession — Maintainability. 

The cause of action for rent accrued as it fell due; 
the cause of action for recovery of possession of the land 
accrued to the lessor when the tenancy is actually deter- 
mined. The two are different. So even if a lessor had 
the right to determine the tenancy on default in payment 
of the annual rent, if, however, he did not choose to 
determine the tenancy but contented himself which a 
suit for rent only and allowed the tenant to hold over, 
a subsequent suit for recovery of possession against the 
tenant after giving him due notice is not barred under 
O. 2, R. 2. (Doraistoami lyer^ C.f. and Rxmachandra 
Rao, /.) Balaji Singht v. Baba Rao. 37 Mys. 
H O R. 176 = 10 Mys L.J. 206. 

. 0 2, R. Scope 

O. 2, R. 2 is directed against two evils, the splitting of 
claim and the .splitting of remedies. If a man omits 
from his suit a portion of his claim he shall not after- 
wards sue in respect of it. If he omits one of his reme- 
dies he c.uinot afterwards pursue it. 97 I.C. 3%, Ref, 
{^Mahadcvavwi, J.) VENKATA CHElTy V. BaSAPPA. 
JLOMys.LJ. 10. 

■ ■— 0. 6, R 17 — Amendment — Introduction of time' 

barred claim against defendants — Permissibility. 

The plaintiff brought a suit on 30-10-1928 for money 
due in re-pect of transactions carried on by the defen- 
dant's father in 1925. The father had died in 1925 and 
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the defendant pleaded that his father could not have 
been pleaded that his father could not have been a party 
to the suit transactions. In August, 1929, the plaintiff 
applied to amend the plaint by averring that the pur- 
chase was made by a clerk for the defendant's shop and 
by praying for a personal decree against the defendants, 
for which a suit would be, at the date of the amend- 
ment, barred by time, 

Held, in spite of the wide powers of the Court in the 
matter of permitting amendments the amendment 
prayed for coulJ not be allowed as it involved the intro- 
duction of a new and entirely inconsistent case not aris- 
ing out of the original pleadings. f^Doraisioami Iyer, 
C./) CK\NDRASEKHARAYYA V. Basalingappa. 
36 Mys.H C.B. 1=9 Mys.L J. 132. 

O. 6. R. 17 — Amendment of plaint — Delay — 

Claim barred at the date of application for amendment 
— Effect. 

Where, in spite of objection rai.sed as to the maintain- 
ability of the suit at the earlie-Jt moment, the plaintiff 
persisted in his right to proceed with the suit and never 
applied for amendment in the lower Courts, the High 
Court will not permit an amendment e.specially when the 
claim had become, at that stage, barred by limitation. 
{Srinivasa Iyer, /.) JaWARMUI. WaGHAJEE v. 
Hazarimal Bhimaraj. 8 Mys.L.J. 441. 

O. 6, R. 17 — Amendment uf plaint — Nature of 

suit changed — Permissibility of amendment. 

In .spite of the enlarged powers under the present C, 
P. Code, as a general rule the Court w’ill not in the exer- 
cise of its discretion allow an amendment converting a 
suit of one character into a .suit of another character. 
{Makadevayya, O.C./) IIaNUWaNTHAPPA. In re. 
11 Mys.L.J, 479 =39 Mys.H.O.R. 164. 

O. 6, R. 17 — Amendment of plaint — Rule rg’- 

gar ding. 

It is not an inflexible rule of law that an amendment 
by which it is sought to modify the original cause of ac- 
tion or add another relief founded upon a different 
cause of action should be disallowed. If how'ever by 
allowing the amendment the effect will be to convert the 
suit as originally laid into one of a different character 
and if thereby the defendant is likely to be prejudiced or 
embarrassed in the trial, it is desirable that the amend- 
ment should be refused, especially when another suit 
can be founded on the alternative cause of action with- 
out limitation being a bar. {Doraiswami Iyer., C.J.^ 
ROMMEGOWDA v. Chennamma. 37 Mys.H.O.B. 
619 = 10 Mys.L J. 484. 

— — O. 6. R. 17 — Applicability — Application under 
O. 33, R. 1 — Amendment to introduce new cause of 
action — Permisstbili ty. 

O. 6, R. 17, C.P. Code, applies also to an application 
under O. 33, R. 1 for permission to sue in forma pau~ 
peris as much as to plaints and in spite of the manda- 
tory character of G 33, R. 5, an application under O. 
33, R. 1 may by amended. But where, adnnttedly, the 
allegations in the plaint forming part of such an appli- 
cation do not disclose any cause of action, and the cause 
of action arises only subsequent to the filing of the 
application, and the amendment sought would really 
necessitate the re-writing of the entire plaint specifying; 
a new cause of action and a different right to sue, it 
ought not to be allowed. {Shankarinarayam Rao, /.) 
Lakshmaiya V. Muniramaiya. 12 Mys.L.J. 610-» 
39 Mys H C.R. 938. 

I — 0. 6, B. V7 -^Pow^rs of amendment — Scope of—'> 

Considerations to be kept in vieiv. 

The Courts have power to grant leave to amend the 
plaint even where the effect of the amendment would be 
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40 take away from defendant the legal right which has 
accrued to him by lapse of time if the special circum- 
'Stances of the case require that the amendment should 
'be allowed. The power of amendment possessed by the 
•Court should be liberally exercised. But in exerciNing the 
discretion, it has to be borne in mind: (I) Whether the 
amendment would put the other party to a disadvantage 
or injury which cannot be compensated in costs; (2) 
Whether it will change the nature of the suit as' framed; 
and (3) Whether the application is bona tide, (AfaAade- 
z ' ayya , /.) VeNKaTASUBBA SeTTY. RAMXAH 
SETTY. 37 Mys.H.O B. 195 - 10 Mys. L. J. 264. 

O. 6, B, 17 — Powers of Court under — Exercise 

constde ration 

The powers of the Court to allow amendment under 
"O. VI, R. 17, C.P. Code, are very wide and leave to 
amend shoulu always be given unless the party applying 
for leave is acting mala fide or his blunder to some in- 
jury to the opponent which cannot be compensated for 
by cost« or otherwise. The main consideration in exercis- 
ing the discretion under the rule are that rules of proce- 
dure have no other aim than to facilitate the task of 
justivie, to avoid multiplicity of suits and to advance 
the interests of sub-itantial justice. Plaintiff under the 
orders of Court, applied for amendment of the plaint 
tjefore the issues were framed. It was not shown that 
vhis action was not hona fide ot that any injustice was 
likely to be cau-ied to the defendant. The proposed 
amendment was not also likely to alter the character of 
the suit. 

Held^ the amendment should be allow'ed. i^Mahadev- 
,ayya O.C./,) Devara Sastri v. Rama. 12 Mys. 
Ii.J. 273-39 Mys.H.O E. 332. 

0. 6,B. 17— Power of Courts under— If taken 

away by O. 33, R. 5— Pauper application — Amendment. 

MYSORE C.P. Code Regulation, 0.33, R. 5. 
39 Mys. H.C R. 1068. 

— O. 6, R. 17 — Scope — Amendment to add party 
defendant — Pome>^s of Court — Negligence or carelessness 
^ of plaintiff— If ground for refusal, 

O. 6, R. 17, C. P. Code, makes it obligatory on the 
Court to allow all amendments at any stage of the 
proceedings, if the amendments sought do not work in- 
justice to the other side, and if they are necessary to 
determine the real questions in controversy between the 
parties The Court should , whenever possible, assist the 
plaintiff by adding parties and amending pleadings. 
However negligent or careless the omission on the part 
of the plaintiff, and however late the proposed amend- 
ment be, if the ends of justice require it and if other- 
wise the plaintiff would be left without a remedy, the 
amendment ought to be allowed especially when no in- 
justice will be caused to the opposite party. {Mahade- 
.vayya,C,J,and Shank iranarayana Rao, /.) HaBIB 
Ahamed MonsA Sait v. Government of Mysore. 
13 Mys.L. J. 18 39 Mys. HOE. 883. 

— — O. 6, R. 17 — Scope — Amendment — Principles 
governing, 

O. 6, R. 17 of the new C.P. Code is much wider in 
'its scope than S. 53 of the old Code of 1882, and under 
the amended rule, an amendment of the pleadings can- be 
allowed at any stage of the proceedings, when the sole 
result of the refusal to amend would be to drive the 
plaintiff to a separate suit, the avoidance of which is one 
of the principal objects of the wider provision embodied 
in O. 6, R. l7, C.P. Code. The one thing which mu^ not 
be altered by the amendment is the fundamental charac- 
ter of the suit, namely, the foundation of the suit ^ and 
«ot the prayer in the plaint ; and when the plaintiff 
leaves the foundation of the suit entirely unchanged, but 
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only seeks to amend the plaint by asking for a different 
relief, the amendment ought not to be refused. (^Maha- 
devnyya, Offg , C./.) RaJaMMA v. GOPALA IyENGAR. 
12 Mys L. J. 390 - 39 Mys.H.O.B. 99,2. 

O. 7, R. W— Deficient Court-fee — Date fixed 

for payment — Absence of plaintiff'— Dismissal for 
de fault— Propriety, 

Whereon a date fixed for payment of deficient Court- 
fee, the plaintiff remained absent, the correct proce- 
dure for the Court is to reject the plaint under O. 7, 

R. 11 and not to dismiss the suit under 0. 9, K, 8. 
{Rama Rao and Srinivasa Iyer, jjf) ThIMME GoW- 
DA V, CHALUVA IYENGAR. 8 MyS.L. J. 483. 

— O. 7, R. 11 (c) — Construction — Plaint with in“ 

sufficient stamp — Power of Court to grant time to make 
up deficiency. See MYSORE C. P Code REGULATION. 

S. 149 AND O. 7, R. a (c), 40 Mys H.O.R. 139. 

— -O. 9, R. 6 {c)—Late service of summons— ^Duty 

of Com i — Ex parte decree‘-r-Vahdity of. 

Where the summons was served on the defendant 
late in the evening before the date of hearing and the 
defendant has no sufficient time to appear on the day 
fixed, the Court i« bound to postpone the suit to a 
future day. If however in such circumstances the 
Court passed an ex parte decree tre.ating service of the 
first notice itself as sufficient without assigning any 
reasons for so treating it, it is invalid in law. {Dorai- 
swamt Iper, C, J. and Srinivasa lyer^ J.) VeN- 
KATARAMANl GoWDA V. PADMIAH. 9My8.L.J. 219, 
—'—0.9, R. Deficient Court- fee— Date fixed for 
payment — Absence of plcit miff on that date — Rejection 
of plaint under O, 7, R, 11 ts the proper procedure— 
Not dismissal for default* 

Where on a date fixed for payment of deficient Court- 
fee, the plaintiff remained absent the correct procedure 
for the Couit is to reject the plaint under O, 7, R. 11 
and not to dismiss the suit under O. 9, R. 8 {Rama Rao 
and Srinivasa Iyer ^ J THIMME GOWDA V, CHA- 
LUVA IYENGAR. 35 Mys H.O.R. 430— 8 MyB.L.J. 
483. 

0. 9, R. 9 — Applicability— Application to set 

aside sale — Dismissal for default — Restoration, 

O. 2, R. 9 and O. 47, R. 1 are applicable to appli- 
cations under O. 21, R. 90, C.P. Code. When such an 
application is dismissed for default the Court has power 
to restore the sanie to file. {Ram ac hand ra Rao ^ Jfy 

RamaSwamiz/. Ramiah. 12 Mys.L.J. 615*39 
Mys. H.O.R. 838. 

f Q 9 ^ U. 9 — Scope — If exhaustive — Inherent 
power to restore suit dismissed for default. See 
SORE C.P. CODE REGULATION, S. l5l AND O. 9. R. 9. 
39 Mys.H.O R. 1004. 

O. 9, R. ^ — 'Sufficient cause'^— Plaintiff's 

absence due to imprisonment in civil jail for decree 
debt, ^ ^ , 

The absence of a plaintiff on the date of hearing 
caused by his having been arrested in execution of a 
decree against him and sent to the civil jail, is due to. 
circumstances beyond his control and constitutes 
“sufficient cause** under O. 9, R. 9, C. P. Code, so as to* 
entitle him to have his suit restored. {Sreentvasa Rao* 

/.) CHICKBYRAPPA V. Chicka Ramanna. lo 

Mys. Ii*J. 364*40 Mys H OB. 173. 

O. 9. R. \Z— Applicability— Decree against 

minor not properly represented* if an ex parte decree. 

If the minor was not properly represented in the prior 
suit by a duly appointed guardian ad litem ^ he was not 
in the eye of law, at the time the decree was passed, a 
party to the suit ; as such the decree though inoperative 
against him, was not strictly speaking an ex parti deerte^ 
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which is capable of being set aside under O. 9, R. 13, 
C, P, Code. iDoraiswamt)Iy€r, C, J,) NaNJUNDIAH 

V. Padmarajiah. 37 My8.H.0.B. 181 « 10 Mys L. 
J. 124. 

“O. 9, B. 13 — Applicability to insolvency proceed 
ings — Annulment of adjudication for default of debtor 
—Power to set aside annulment. See MYSORE INSOL- 
VENCY Regulation, S. 5. 13 Mys.L. J. 600. 

^ O. 9, B. 13 — Enquiry under — Scope of» 

^uitable considerations are out of place in an en- 
quiry on an application to set aside an ex parte decree. 
The Court has no power to consider any ground other 
than the non appearance of the applicant at the hearing. 
iVoratswami Iyer, C. /.) VEEKAPPA v, NaNJA. 10 
My8.L.J. 383. 

j ' 9, B. 13 — Ex parte decree — Appeal pending — 

Applt^tion to set aside — Maintai nabiltty . 

When once an ex parte decree is confirmed, amended 
or reversed by the Court of Appeal, the decree of the 
first Court is superseded and the only decree that can 
have operation is the decree of the appellate Court. 
Where pending an appeal from an ex parte decree, an 
application was made to the trial Court to set aside the 
ex parte decree and the appellate Court had subsequent- 
ly reversed the ex parte proceedings of the lower Court, 
an application to set aside the prior ex parte decree 
ought to be allowed by the trial Court. i^Mahadevayya^ 
y.) Chikkaz/. SUBBAIYA. 37 Myfl.H.O B. 399= 
10 Mys. Xi. J. 229. 

O. 9, B. 13 — Scope— Remedy under — If ex- 
haustive — Separate Suit — Maintainability, 

Where a defendant is prevented by the fraud of the 
plaintiff from appearing on the date of hearing and an 
ex Parte decree is passed against him in consequence, it 
is open to the defendant either to avail himself of the 
remedy provided by O. 9, R. 13, C. P. Code, or to file 
a regular suit to obtain a relief. {Mahadevayva, C.J, 
and Shankar anarayana Rao, J.) THIMMIAH v, MUD- 
DAMMA 12 Mys. L J. 482 « 39 Mys.H.O R. 707. 

"" O. 9, B. 13 — Sufficient cause'^ — Plaintiff 
f raudulently preventing defendant from appearing — If 
ground for setting aside ex parte decree. 

The words “sufficient cause" are not defined in the C. 
P. Code, It is a question of fact to be determined on 
the circumstances of each case, and no hard and fast 
rule ^ can be laid down. The Court must exercise a 
judicial discretion. Where the plaintiff practises fraud 
on the defendant assuring the latter that he would get 
the suit dismissed and thereby induces the defendant 
not to attend Court on the date of hearing, the defen- 
dant must be held to have been prevented by “sufficient 
cause'* from appearing on the date of hearing, and the 
Court will be right in setting aside the ex parte decree 
under O. 9, R. 13, C. P. Code. (Mahadevayya, C,/. 
and Shankar anarayana Rao, J,) THIMMIAH v. MUD- 
Damma. 12 Mys. L. J. 482.-39 Mys H.O.B. 707. 

O. 11, B. 16 — Partial transfer — Successive 

application for execution, 

A partial transfer of a decree is valid and can be 
recognised by Courts. There is also nothing in the Code 
to prevent a decree-holder from presenting successive 
applications for realising different portions of his decree. 
58 Mad. 199 Foil. {Rama Rao and Srinivasa Iyer, 
yy.) Venkatachalamiah V, Ramalingiah. 36 
Mys.H.C B. 470-9 Mys L.J. 467. 

"O. 12, B. 6 — Applicability — Admissions not 

clear and unequivocal — Decree on basis of — Legality, 

0. 12, R 6, C. P. Code does not apply when the 
admissions made by a defendant in a suit are not clear 
^nd unequivocal and the Court in such a case ought 
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not to decree the suit on the basis of the admissions* 
The Court must in such case frame the necessary issues 
on the merits and record evidence and then decide the 
fruit. (Mahadevayyay C, J, and Shankaranarayana RatS' 

yy.) Sreekanta Sharma V, Chinn AMMAL Nan- 
Jappa. 12 Mys.L. J. 437 - 39 Mys. H.C.B. 622. 

— 13. B. 1 — Documents produced late — Admis- 
sibility — Sufficient cause. 

Plaintiff, a Sanyasi, presiding over a mutt and suing 
by his agent produced certain account books in Court at 
a late stage of the suit. The books were in existence 
and had been filed in Court long before disputes arose 
between the parties and were books kept in the regular 
course of business. The entries therein were sought to 
be put in not so much as direct evidence but as secon- 
dary evidence during the cross examination of the 
defendant. 

Heldy that an exception to the ordinary rule must be 
made and there was sufficient cause to excuse the delay 
in their production and for receiving them in evidence. 

Heldy further y that the reception of inadmissible 
evidence would be less injurious to the persons affected 
thereby than the rejection of admissible evidence, 34 
Mys. H. C. R. 285, Appl. {Shankaranaranyna RaOy J,) 
His Holiness Srimat Lakshmi Manognya Thir- 
tha Swamigalu of Kundapur Vyasaraya Mutt 
V , Patel Venkate Gowda. 13 Mys. L. J. 41=39- 
Mys. H.O.B. 937. 

■ ■'"■O. 13, B. 1 — Scope and object of — Discretion of 
Court — Delay in production of documents. 

The object of R. 1 of O, 13, C. P. Code, insisting 
upon the production of documentary evidence at the first 
hearing of the suit is to prevent fraud bythe late produc- 
tion of suspicious documents. But the rule does not 
exclude the discretion of the Court to receive documents 
even at a subsequent stage of the suit, provided good 
cause is shown to the satisfaction of the Court for the 
non-production of the documents earlier. (^Shankara* 
narayana RaOy /,) HiS HOLINESS SRIMAT LAKSHMI 

Manognya Thirtha Swamigalu of Kundapur 
Vyasaraya Mutt v. Patel Venkate Gowda. 
13 Mys. L J. 41 = 39 Mys. H.O B. 937. 

- — O. 16, B. 1 — Duty of Court — Refusal to issue 

summonses and refusal to adjourn hearing. 

It is the duty of Court to summon the witnesses 
desired by the party and a Court had no discrention to 
refuse to Kssue summons to witnesses on the ground that 
it is not possible to serve them in time. The only case 
in which the Court has the power to refuse to do so is 
w'here the application is not made bona fide and is made 
from impropei motives. But adjournment is a matter 
of discretion and if a party is not diligent in applying 
for summons to witnesses, it lies within the discretion 
of the Court either to grant or refuse an adjournment as 
it thinks fit according to the circumstances of the case. 
{Mahadezayyay J ) RUKKAMMA v. SRINIVASA SeTTY* 

37 Mys. H.O.B. 212=10 Mys. L.J. 96. 

O. 17, B. 3 — Defendant present in Court — No 

application by pleader to examine defendant — Power of 
Court to pass decree. 

Where the defendant, on whom the burden lay of 
proving his plea of discharge, was present in Court but 
the defendants pleader did not evince any desire to 
examine his client, it is no part of the dury of the Court 
to call upon him to state whether he would not put his 
client's evidence on record and the Court is entitled to 
decree the suit, there being no materials, on which the 
plea of discharge could be said to have been substantiat- 
ed. {Doraisu'omi Jyory €* /.) DYAVAPPA v, CKIKKA*. 
VEERASETTY. 36 Mys- H.O.B. 271»9 Mys.L.J. 320^. 



2034 


2033 CIVIL, CRIMINAL AND REVENUE. 


MTS. O. F. CODE BEO. (1911), O, 20, B. 6. i 

—0. 20» B. 6 — Decree — Contents of, ' 

O. 20, R. 6, C. P Code, requires that the decree 
should agree with the judgment. The reliefs claimed and 
the reliefs granted can alone be embodied in the decree; 
opinions expressed, observations made, or inferences 
drawn by the Court in support of the conclusion cannot 
be properly included in the decree. (^Mahadevayyal C , J.') 

Durgoosa V , Durgoosa. 12 Mys-L J. 213=39 
Hys H C B. 303. 

— O. 20, B. 7 — Scope — Decree made long after 
judgment and bearing date different from that of judg- 
ment — If to be deemed to have been made on date of 
judgment — Limitation for appeal— Starting point. See 
Mvsore Limitation regulation. Art. 156. 13 
Mys-L J. 223. 

O. 20, B. 12 — Application for ascertaining 

mesne profits — Dismissal — Fresh applitation it barred. 
Where an application for ascertainment of mesne 
profits is made in a pending suit for possession and the 
Same is not pressed, the Court may entertain a second 
application for ascertainment of mesne profits. {Fama- 
chandra Rao and Shankaranarayana Rao^ JJ^ 
Parappa V . Chenna Nanj.appa. 11 Myfl. L.J. 392« 
39My8. HC.B. 84. 

■ ■ ‘O. 20, B. 12 — Direction for ascertaining mesne 

profits — Decree b.ing defective — Remedy oi decree- 
holder. 

Where the Court intended to make provision for 
mesne profits in the decree but omitted to make an 
express direction for the purpose and the decree holder 
applied under O. 20, R. 12. 

that the application could be proceeded with 
{Ramachandra Rao 2 ^nd Shankar ana ray ana Kao^ //.) 

Parappa v, Chenna Nanjappa. llMysIi.J. 
392 = 39 My S.H.G.B 84. 

— 0. 20, B. 18(2) — Partition suit — Decree award- 
ing shares — Party failing to apply for share and to pay 
court-fee in appeal and second . appeal — Subsequent 
application for decree — Maintainability, 

O. 20, K. 18 (2) is applicable only in the case of a 
preliminary decree passed in a partition suit before the 
proceedings culminate in a final decree, and not to a 
decree which, for all practical purposes, is final in itself 
and does not involve any fuither enquiry or the giving | 
of further directions to work out the rights of the parties. 
Where in a partition suit, a party does not apply for a 
decree to have his share declared, and omits to make 
such a claim even in second appleal, cannot apply, after 
nearly 3 years of the second appeal, for a decree in 
their favour as regards the shares to which they are ! 
entitled. An application by such a party under O. 20, j 
R, 18, C. P. Code, is clearly not maintainable. {A, S, 
R. Chari and Sreemvasa Rao, //,) BaI E BHADKA- 
SETi v z/. Bat.f. Madappa. 13 Mys.L.J. 473*40 
Mys H C.R. 367. 

■ O. 21, B. 1 — Payment into Court — Option of 

judgment-debtor — Due date falling on a holiday — Pay^ 
went on the next re opening day — Validity of. 

Under the provisions of O. 21, R. 1, it is open to the 
judgment-debtor to pay the decretal amount either into 
Court or to the decree-holder. So where, under the j 
terms of a compromise deciee, the judgment-debtor 
undertook to pay the amount within five months and | 
the last date fell in the middle of the midsummer re- 
cess of the High Court, the payment by him into Court 
of the amount on the re-opening day is a valid com- 
pliance with the terms of the decree. Although the 
parties themselves cannot extend the time for doing an 
act in Court, yet if the delay is caused, not by any 
act of their own but by some act of the Court 

Q. D.— II--128 
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Itself — such as the fact of the Court being closed' 
— they are entitled to do the act on the first opening, 
day. Further in the present case as one of the- 
plaintiffs was a minor and his next friend was precluded 
from receiving the money without leave of Court, the 
judgment-debtor could not have exercised the option of 
paying the money out of Court. 66 I C. 273, Not foil. 
35 Bom. 35; 22 Mad. 179; 48 M.L.J. 596; A.l.R. 1927 
Mad. 1196; 18 Cal. 231 and 47 M.L J, 498, Foil. 
(Doratswami /yer, C, J , and Rama Rao, J,) KAMBI 
Revanna V. Gangappa. 9 Mys.L.J. 305 = 36' 
My8H.C.B 209. 

— O. 21, B. 1 — Payment into Court — Validity of 
— Payment with condition annexed. 

Where a judgment debtor paid the decretal amount 
into Court with a condition that the amount should 
not be paid to the plaintiff, some of whom were minors 
till the first plaintiff, produced a succession or guardian* 
ship certificate authorising him to draw the money. 

field that what W’as really intended was that as there 
w’ere minors concerned, the leave of Court should first 
be obtained, before payment out though the procedure 
suggested for obtaining the leave was misconceived, that 
there was legally no other impediment to the plaintiff's- 
withdrawing the money, except compliance with the pro- 
visions of O. 32, R. 6 and such compliance was neces- 
sary whether the suggestion came from the defendant or 
not, and that therefore the payment must be deemed to- 
be unconditional. 23 Mys. C.C.K. 139, Dist. {Dorai- 
sivamt Iyer, C, J, and Rama Rao. J.) KaMB! REV- 
ANNA V, Gangappa. 9 Mys L.J. 305=86 Mys. H. 
C.B. 209. 

~0. 21, B. 2 and S. 47 — Adjustment subsegueftt 
to sale and prior to delivery of possession — Plea of-—^ 
Sustainability, 

Where subsequent to his purchase in execution sale, 
the decree-holder applied for delivery of possession and 
the judgment-debtor pleaded an adjustment subsequent 
to the sale and applied under O. 21, R. 2 for recording 
the same. 

Held, that the sale was not complete without delivery 
of possession and as the plea of the judgment -debtor 
if proved, would amount to a just cause for resistance 
by a judgment-debtor to delivery of possession under 
O. 21, R. 98. it was a question relating to execution 
which could be gone into under S. 47. {Sreenivasa Iyer 
and Mahudevayya, JJ .) NARASAPPA v. CHIKKE' 
Gowda. 10 Mys L J. 193 = 37 MyaH.C B 133. 

O. 21, B. 2(2) — Objection to execution — Power 
of Court to treat it as application for certification, 

A judgment-debtor's objection to execution of a 
decree may be treated as an application for certification' 
or record under O. 21, R. 2 (2) if it was made within 
the period prescribed in Art. 174 or 178 (rt)ofthe 
Limitation Regulation. 34 Mys C.C.R. 234, Foil. 
{Doraswami lyer^ C.J, and Ratnachandra Rao, 
Shadaksharappa V. Venkanna. 10 My8.L.J- 
252=37 My8.H.C.B. 491. 

O. 21, B. 2 (3) — Uncertified payment — Recogni^ 

tion of. 

An executing Court is precluded from recognising an 
uncertified payment or adjustment. A I.R. 1930 M. 
429; 49 B. 548; 46 B. 226; 38 A. 204, Foil. {Doratswami 
Iyer, C.J, and Ramachandra Rao, J.) SHADAKSHA- 
RAPPA V. Venkanna. 10 My8.L.J. 252=37 Mys-H. 
C.B. 491. 

"“O. 21, B. 15 — Scope — Joint decree holders-^ 
Payment to one out of Court--If binding on the 
others. 

O. 21, R. l5, C. P. Code, does not confer an uncondi- 
tional iright on one of several decree-holders to execat&r 
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the decree or to give a valid di‘?charge. Payment to one 
of several joint decree -holders is not legally binding on 
the others and does not amount to satisfaction of the 
<iecree, even in part, unless the payee is an agent of the 
others entitled in law to receive the whole amount on 
their behalf or the shares of the respective decree- 
holders are determined and unknown. (^Mahadevayya, C, 
/. and Shankaranarayana Raos /.) VENKATA NakA- 
•sjMHA Char 7A Krishnama Char. 12Mys li.J. 
393«^39MysHO E 715. 

O* 21, R. 16 — Rt^ht to execute decree — Trans- 

feree of property included tn decree. 

The purchaser of a property included in a decree does 
not thereby become the assignee decree-holder and does 
not get the right to execute the decree or to get po-^ses- 
sion of the property purchased by way of execution. A 
transfer of property does not amount to a trau&for of 
<the decree and the transferee does not thereby become 
'the assignee-decree-holder entitled to execute the decree 
^nnder O. 2l, R. 16. Even if a decree is transferred, it 
4s not until the assignee obtains recognition from the 
'Court that he acquires any rights and till that order is 
jiassed, the decree- holder whose name is on the record is 
the only person competent to execute the decree. (Rama 
Rao and Suntvasalyer^JJf) VenKATaCHaLAMIAH 

V, Kamalingiah. 9 My8.L.J. 467 -=36 MysH.O.B. 
470 

■ 0. 21, K. 19 — Scope-^Execution of decree for 

smaller sum barred — Right to set off. 

Under O 21, K. 19, C. P. Code, the only party enlith 
cd to execute the decree is the holder of the decree for 
the largei sum, but he is to take out execution only for 
so much as remains after deducting the smaller sum, and 
satisfaction of the smaller sum as to be entered on the 
decree. 'I’he holder of the decree for the smaller sum is 
not himself competent to apply for execution, but even 
if his right to apply for separate execution is barred by 
limitation, he is entitled to have the amount set off and 
to resist the application for execution of the full sum by 
the holder of the decree for the larger sum. The rule 
'in question contemplates that the decree should be 
regarded as one indivisible order enforceable for the 
balance only, that is, the diffeience between the two 
sums. (Ramachandt a Rao and Shankaranarayana 
Rao^ //.) Sanjeeva Kao v, Somavva. 12 Mys.L. 
J. 122-39 Mys HCR. 254, 

- — ~0. 21, B. 22— Execution proceeding— Death 
after issue of notice — Fresh notice, if necessary. 

If the decree-holder has done all that the law requires 
him to do and if the judgment-debtor, or one of the 
judgment-debtors where there are many, happens to die 
during the course of the execution of the sale warrant 
the sale is not vitiated by the accident of the owner's 
death before the sale is completed. O. 21, R. 22 applies 
to the commencenient of execution proceedings and legal 
representatives cannot claim as a matter of right to have 
fresh notices if their representation of the deceased’s 
estate commences during the progress of carrying out of 
the process of the Court. The legal representatives 
cannot treat the processes as invalid for want of juris 
diction, (hfahaievayya and Ramachatuira Rao, J /,) 
Nanjund^ Rao PurrusAMi Setty, 11 Mys.L. 
J. 167 -38 Mys H.O.R. 360. 

■ '■ ■ '*■•0 21, B. 35 — Applicahility — Application for 
possession under decree for possession — Order on— If 
falls under S. 47. 

Application for possession by the holder of a decree 
for possession must be held to fall under O. 21, R. 37, 
C. P. Code, and orders passed thereon would clearly 
come under S. 47. (Ramachandra Rao and Shankar a- 


MYS. 0. P. CODE BEG. (1911), O. 21, B. 64. 

narayana Rao, JJ.) GURUMURTHAPPA v, SiDDA* 
LiNGAPPA. 40 Mys H.O.B. 1. 

—“0. 21, B. 48 — Scope — Omission to serve notice on 
Disbursing Officer — Effect — K nowledge of attachment 
obtained indirectly — If sufficient to make Government 
liable. 

Before a decree-holder can bind the Government by 
virtue of sub-R. (3) of R. 48 of O. 21, C. P. Code, the 
requirements of sub-R. (1) must be strictly complied 
with. The rule itself is a new provision which did not 
exist in the prior Regulation, and the effect of sub-R. 
(3) IS that any sum paid by a Disbursing Officer in con- 
travention of the rule can and should be recovered from 
the Government. Such a penal provision cannot be 
given effect to at the instance of a decree-holder who 
fails to have the notice of attachment served on the 
Disbursing Officer. It is not a sufficient conupliance with 
sub-R. (1) if the order of attachment is in some way 
brought to the notice of the Disbursing Officer. The 
I order to withhold the salary must be addressed directly 
to the Disbursing Officer. It is also immaterial if the 
I Disbursing Officer acts upon the indirect information 
received by him for some time. So long as the warrant 
of attachment is not directed to the Disbursing Officer, 
it cannot bind him, and sums not withheld from the 
salary of the judgment-debtor in such a case cannot be 
said to be in contravention of O. 21, R. 48. (A. S. R. 
Chari RaMAUNGAM z/. CHIEF SFXRETAKY TO 

THE Government OF Mysore. ISMys.L.J. 106** 
39 Mys HOB. 967. 

O 21, B. 60 — Decree against firm — Adfudica^ 

tion and discharge of firm — Execution against partner — 
Legality, 

Where a decree against a firm is sought to be exe- 
cuted against one of the partners as such the latter is 
entitled to plead immunity on the ground that the firm 
against which the decree had been obtained had been 
adiudicated insolvents and subsequently discharged. 
{^Dorainvamy Iyer, C,f, and Rama Rao, J.) ASLAJI 
DHIRAJI BROS. SUNNILAL. 9 Mys L.J. 167 = 36 

Mys.H.0.B. 75. 

^O. 21, B. 63 — Applicability — ^'Decree" — Decree 

for specific performance — Condition for payment of 
money to judgment- debt or before execution --Attach- 
ability, 

A decree for specific performance whereby the judg- 
ment-debtor is to get some consideration amount if the 
decree-holder executed the decree, is not a decree for the 
payment of money within the meaning of O. 21, R. 53, 
C. P. Code, and is not liable to attachment, because the 
right of the judgment debtor to get the money depends 
on the decree-holder’s executing the decree which by 
itself is an uncertain factor. (Mahadevavya, C, J,) 
Yelakkai Gowda v Kalachari. 13 Mys.L.J. 46 
= 39My8.H.O.B. 945. 

O. 21, B. 63 — Attachment of decree — Execution 

of attached decree by attaching decree-holder — Right of 
original decree-holder to apply for execution kept alive. 

The attaching decree-holder is deemed to be the 
representative of the original decree holder and an 
application for execution of the attached decree by the 
former serves to keep alive the right of the latter to 
apply for execution of his own decree and prevent it 
from being barred by limitation. 40 A, 206, Ref. {Rama 
Rao and Snnivasa fytr, JJ.) Ra.MA IYA v, KaVER- 
AMMA. 9 Mys.L. J. 428=36 Mys H.O.B. 378. 
—0. 21, B. 64 — Scope — Essentials of valid attack- 
ment — Strict compliance with rule — Necessity — Pre- 
sumption as to formalities. 

An Attachment of immovable property will bevalid 
only if the procedWe prescribed by O. 21, R. 54, C. P. 
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Code, has been followed by the Court. But when it is 
tflear from the records before the Court that, in pur* 
-Siiance of an order for attachment, the property has 
f'been duly attached, it mast be presumed, in the absence 
.of any clear evidence to the contrary, that all the neces- 
sary formalities have been complied with. i^Shankara' 
narayana Riio and A S.R> CAan\ J/.) KHALANDAR 

Sheriff v, Sreenivasa Tatachar. ISMys. 'L.S. 
J39a««40 Mys.H.O.E. 266. 

""*0. 21 R. 64 (2) — Land in inam village — If 
'*^land paying revenue to Government" — Copy^ if to be 
^nffixed tn the office of Deputy Commissioner » 

Land situatecl in an inam village is not land paying 
‘revenue to Government under O. 21, R. 54 (2), C. P . 
Code, it is not therefore necessary in the case that a 
•copy of the order of attachment should be affixed in the 
•Office of the Deputy Commissioner. {Shankaranarayana 
Rao and AS R. Chart, fj.) KHALANOAR SHERIFF 

V. Sreenivasa Tatachar. 13 Mys.L.J. 396=40 
Mys.H.0.R. 256 

-O. 21, R. 65 (b)— “ Decree "—Meaning of,". 

The “ decree in R. 55 {b) of O. 21, C. P. Code, 
rmust be taken to refer to an executable decree and not 
a decree in respect of which, before it becomes executa- 
ble, certain other things have to be done or other steps 
taken. (A.S.R, Chari, J,) MUNIVENKATAPPA v, 
Akkayyamm^. 13 Mys.L.J. 506 = 40 Mys.H.O.R, 
.384. 

-O. 21, R. 65 fb) — ''‘Satisfaction of the decree" — 

Realisation of decree amount by sale of some of the items 
of attached property — Effect* 

One of the modes by which satisfaction of the decree 
is made through Court as contemplated by O. 21, R, 55 
fjf) is by the realisation of the decree amount by sale of 
;property belonging to the jndgment-debtor. When the 
amount is realised by sale of some only of the attached 
^properties, the attachment of the rest must, under the 
rule, be dee.ned to be withdrawn. {A S.R Charts /) 

Munivenkatappa V, Akkayyamma. 13 Mys.L.J. 
,606=40 Mys H.C.R. 384. 

— — O. 21, R. 57 —Attachment of decree — Application 
to execute attached decree — Dismissal of — Effect on 
attachment — Subsequent payment by judgment debtor — 
flfalidity of* 

In execution of a decree in a Small Cause suit, the 
^decree-holder attached a decree obtained by his judg- 
ment-debtor in the Munsif’s Court against a third per- 
son. He applied for execution in the MunsiPs Court 
but the application was dismissed for default. On a 
second application for execution, the judgment-debtor 
•pleaded that subsequent to the dismissal of the prior 
application he had paid a decretal amount to his (own) 
•decree- holder. 

Held, the default being in the application for execu- 
tion of the attached decree in the Munsif's Court, and 
-not in execution of the Original Small Cause decree, 
O. 21, R. 57 was not applicable, the attachment did not 
cease the payment was not therefore valid and could 
not be recognised by the Court. 24 I.C. 795 and A.l. 
R. 1927 Mad. 1025, Foil. {Ooraiswami Iyer, C.J, and 
Srinivasa Iyer, J.) LlNGIAH v, LAK.SHMANA SeTTY. 

^ Mys.L.J. 393=86 Mys H 0 R. 850. 

— O. 21, R. Claim petition — Subsequent insol • 

vency of judgment-debtor -^Effect* 

Where the judgment debtor was adjudged insolvent 
.and diS9harged after the claim petition was filed. 

Held, that the claim petition could be proceeded with. 
iJShankaranarayana Rao, /') SaMPATHA IYENGAR 
Kusu Fernandez. 11 liiys.L.J. 279. 


MYS. d. P. OODB RBO. (1911), 0. 21. R. 90. 

O. 21, R. QO— Scope— If affects S. 52, r. P. 

Regulation, 

The enquiry contemplated by O. 21, R. 60, C.P Code, 
is no doubt limited ; but the rule cannot be used to 
defeat the rule of lis pendens enacted by the provisions 
of S. 52, Transfer of Property Regulation (^Sreenivasa 
Rtao, J ) DEVAJAMMANNIYAVARU V, DEPUTY COM- 
MISSIONER, Mysore. 13 Mys.L.J. 602. 

O. 21,R. 89--Dii/^ of sale—Sali subject to 

acceptance of bid by Court — Computation of thirty days 
— Premature confirmation. 

Where a decree- holder is permitted under O. 21, R. 72 
to bid at the execution sale, subject to the acceptance of 
the bid by the Court, the date on which his bid ^ was 
accepted by the Court and not the date of the sale itself 
is the material date for computing the thirty days refer- 
red to in R, 92. So if the tale is confirmed before the 
expiration of thirty days from the date of acceptance of 
the bid by the Court, the confirmation is irregular even 
though it may have been more than thirty days from the 
Hate of the actual sale. 35 A. 65 ; 2 Pat. 5-18 ; 68 I.C. 
305 ; A I.R. 1930 Lah. 41, Foil. i^Doratswami Iyer, C . 
J, and Rama Rao, Jf) RaCHA v, NARASIMHACHAR. 

9 Mya.L. J. 160 = 36 Mys.H.O R. 284. 

O. 21, R. Right to apply— Execution of 

attached decree — Interest of holder of attached decree, ^ 

Where a decree in favour of the judgment-debtor is 
attached and brought to sale, the judgment-debtor is 
certainly interested in the property sold and the fact that 
tho right of the jadgmenl.-debtor to apply for execution 
of his own decree is barred by limitation has nothing to 
do with the question. Even otherwise, if the attaching 
decree-holder applied for the execution of the attached 
decree, he is a representative of the holder of the attach- 
ed decree whose right to app ly for execution is thereby 
kept alive. (^Rama Rao and Srinivasa •'•^*2 

Rama Iyaz». Kaveramma. 9 Mys.L.J. 428-30 
Mys H O.R. 378. ^ ^ 

O. 21,Rr. 89 and 92 {^—Time to deposit— - 

Power of Court to extend. 

The Court has no discretion inherent or otherwise to 
enlarge, of its own accord, the time to make the deposit 
as provided in O. 2l, Rr. 89 and 92 (2) and where by 
consent of parties the time has been definitely determin- 
ed, it is not open to the Court to extend the time still 
further. 35 C.W.N. 381 and A.I.R. 1925 Pat. 691, 
Ref. {Rama Rao and Srinivasa Iyer, //.) KENCHAP^ 
V. ECHARLA Nanjappa, 9 Mys L J. 396 = 36 My8.H. 
C.R. 364. 

O. 21, R Application to set aside sale for 

fraud —Limitation. 

An application to set aside a sale in execution for 
fraud is governed by Art. 166 of the Limitation Regiila* 
tion. To take the case out of that article, fraud must 
be imputed to the decree holder and not to a third party , 
{Doraiswatni Iyer, C.J. and Ramac hand ra Rao, / *) 
KYATA V. Srikantasrou TI. 10 MyB.L. J . 137. 

— — — O. 21, R. 90 — Application to set aside sale — 
Summary disposal of — Propriety of. 

An application under R. 90 cannot be disposed of 
Summarily without any investigation. An opportunity 
must be given to either party to adduce evidence in res- 
pect of the allegations made and since the proceeding 
under the above rule is a judicial one the decision must 
be based on findings arrivc-d at on legal evidence. (Cases 
ref.) (^Mahadevayya, O.C J.) MAHOMED SADlCKr/ 
SEETHAMMA. 12 Mys.L.J. 25 = 39 Mys.H C R. 661, 

O. 21, R. 90 — Application under — Dismissal for 

default— Power of Court to restore. See MYSORE C. 
P. CODE REGULATION, O. 9, R. 13. 39 Mya.H.0.R. 
838. 



2039 


2040 


THE QUINQUENNUL DIGEST. 1931—1935 


MTS. 0. P. CODE EEO, (1911), O. 21, B. 90. 

O. 21, B. 90 — Insolvency of judgment debtor — 
Omission to tmplead receiver — Objection by judgment^ 
debtor standi. 

The judgment debtor has no locus standi to object to 
the validity of the sale on the ground that the receiver 
appointed in his insolvency has not been brought on 
record. 1931 A.L.J. 62, Kef. i^Rama Rao and Srini- 
vasa Iyer, //.) Marulappa i/. Basappa. 9 Mys.L. 
J. 400^ 36 Mys H C.B. 360. 

— “O. 21, B. 90 — Irregularity in sale proceedings — 
If can be pleaded in bar of suit by purchaser for posses 
slon. See MYSORE C«. P. CODE REGULATION. S. 47 
AND O. 21, R. 90. 13 Mys.L.J. 76-89 Mys H.O.B. 
1096. 

— O. 21, B. 90 — Sale held before production of suc- 
cession certificate— Subsequent production with permis- 
sion of Court— Validity of sale. 

Though a sale directed to be held without the produc- 
tion of a succe^sion certificate (ihe Court having been 
under the impression that no such certificate was neces- i 
sary) cannot be said to be regular when it is subsequent- 
ly held by the appellate Court that the certificate was 
necessary, the irregularity can be validated by the Court , 
permitting the decree holder to produce the certificate | 
within a specified time and by the production of the 
certificate in accordance therewith. {Doraswami lyer^ 
C,J. and Kamachandra Roo, /.) SRIRANGAPPA v. 

ABDUL Khader Sab. 10 Mys.L. J. 141-37Myfl.H. 
O.B. 336. 

■ ' O. 21, E. QO—Sale i*f execution — Setting aside — 
Substantial injury necessary. 

Even in cases of irregularity or fraud the sale should 
not be set aside unless the applicant has sustained sub* 
stantial injury. 64 M.LJ. 439, Foil. {Mahadevayya, 
0,C,y.) Mahomed Sadick v, Seethamma. 12 
Mys L J, 25-39 Mys H.O.B. 661. 

O. 21, E. 90 — Saif when complete. 

When the highest bidder is declared to be the pur- 
chaser and the deposit of 25 per cent, of the price is 
accepted the sale is complete and the highest bidder is 
deemed to be the purchaser of the property. (Afaha 
devayya, O.C,J.) MaHOMED SaDICK v. SEETHAMMA. 
12 Mys.L.J. 26-39 Mys H C.B. 661. 

“~-0. 21, B. 90 — Scope — Permission to bid obtained 
fraudulently by decree holder — If affects conduct or 
publication of sale. 

Where the proclamation of sale has been duly pub 
lished, the fact that the decree-holder has been guilty of 
fraud in getting permission to bid for a low amount or 
that he had tricked the Court into allowing him to bid 
for a smaller amount than he should have been permit- 
ted, can l)e used only as evidence to strengthen an alle 
gaiion of fraud in connection \^ith the conduct or publi- 
cation of the sale, but it cannot, by itself, affect either 
the conduct or the publication of the sale. {Rally, C, 
J, and Shankaranarayana Rao^ /.) RaNGIAH v, 
Revaiah. 13 Mys.L.J. 271 = 40 Mys.H.O E. 187. 

O. 21, R. 90 — Scope — Sale — If can be set aside 

partially. 

There is no bar to an execution sale being set aside in 
part and confirmed as to part. When the different items 
of properties are sold separately, and the sale as to some 
items is set aside, it is not necessary that the sale of the 
other items ought to be set aside also, when there is 
neither fraud nor mateiial irregularity with respect to 
those items. {Mahadevayya, C. /.) NANJEGOWDA v. 

Krishnamurthy. 13 Mys.L.J. 11-89 Mys.H.O. 
B. 881. 

-- -O. 21, B. Premature confirmation— Vali- 

dity of. 


MYS. C. P. CODE BEO. (1911), 0. 21, B. 98. 

A confirmation of an execution sale by the Court be* 
fore the expiration of 30 days from the date of sale, does 
not have the effect of nullifying the sale itself, if the 
sale is otherwise valid. The confirmation is only liable^ 
to be set aside but not the antecedent sale, {Dorai- 
swami Iyer^C, J, and Rama Rao, /.) RACHA fs, 
Narasimhachar. 9 Mys.L.J. 160-36 Mys.H.O. 
B. 284. 

O. 21, B. 93 — Applicability — Non issue of notier 

I under O, 21, R. 22 — Sale cancelled, 

\ Where an execution sale is cancelled, not on account 
of any irregularity in publishing or conducting the sale 
but on the ground that the notice under 0.21, R. 22* 
was not issued, O. 21, K. 93 does not apply. {Dora- 
\ swamt /yea, C, /.) MUDD^PPA v. DaSA ViSVA- 
I nathiah. 9 Mys.L J. 466-36 Mys.H O.B, 458. 

I O. 21, B. — Interest on purchase-money— 

I Liability of judgment -debt or. 

The order directing payment of interest can only be 
made against the person to whom money has been paid.. 
Where it is not alleged that the judgment-debtor receiv- 
ed any portion of the purchase-money, he cannot be 
made liable for the payment of interest. {Doraswami 
Iyer, c.y.) Muddappa v. Dasa Visvanathiah. 
9 Mys L J. 465-36 Mys H C-B. 468. 

— — O. 21, E 96 and S. 47 — Application by decree- 
holder to be put in possession — Limitation Regulation^ 
S, Applicability, 

An application by the decree-holder to be put in pos- 
session of the properties purchased by him in the execu- 
tion sale is one which falls under S. 47, C. P. Code, and 
the provisions of S. 15 of the Limitation Regulation 
! apply to it. So in computing the period of limitation, 
under Art. 180 of the Limitation Regulation for such 
an application, the period during which execution of the 
decree was stayed would be deducted. {Doraswami 
I Iyer, C. /. and Ramachandra Rao, /.) VeNKaTA- 
1 krishniengar 7*. Khishniengar. 10 Mys.L. j. 208- 
-37 Mys.H.O B. 179. 

O. 21, B. 96 — Applicability— Sale in exenution 

of decree on prior mortgage — Possession by purchaser — 

* Subsequent sale in execution of second mortgage — 
i Purchaser at — Application for possession as against 
I prior purchaser — Maintainability — Proper remedy. See 
1 Mysore, C. P. Code Regulation, O. 34, R 1. 40* 

I Mys.H C.B. 804. 

1 O. 21, B. 97 {'C)— Applicability — Application 

i for delivery under decree for possession — Obstruction by 
I person claiming from Judgment -debtor or at his instiga- 
tion — Application for remoztal of obstruct' on — If falls 
under R, 97 (1) — Limitation. 

0. 21, R, 97, C. P. Code, does not apply to the case of 
a decree for possession. Though the words ‘^holder of a 
dectee, etc.,’* occur in R. 97 (1) in the case of an appli- 
cation for removal of obstruction caused to delivery, a 
distinction has to be made between resistance offered by 
a third party claiming in good faith to be in possession 
of the property, and obstruction offered by a persors 
claiming under a judgment-debtor or at his instigation. 
In the latter case, the question will fall under S. 47, C. 
P. Code, and the decree- holde«- will not be bound to 
apply within the time limited by Art. 167 of the Limi- 
tation Regulation. {Ramachandra Rao and Shankara^ 
narayana Rao, //.) GurUMURTHAPPA v, SIDDALING- 
APPA. 40 Mys H OB. 1. 

0.21, Br. 98and W— ‘Scope— Order regarding 

removal of obstruction — Appealability, 

The decree-holder starts with an initial presumption in 
his favour and it 19 for the obstructor to satisfy the 
Court that he had^just cause to resist delivery , of posses 
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sion. If it is not established that the person offering 
resistance or obstruction had neither the title to the pro- 
perty nor possession during the life of the judgment- 
debtor the possession obtained by him thereafter cannot 
be said to be the possession of a person claiming in good 
faith under an independent title. R. 99 is not meant to 
favour a person who is found to be in actual possession 
ct the property at the time delivery is sought if his right 
to remain there on his own account is not built upon 
good faith. 

that the order of removal of obstruction is ap- 
pealable if passed under O. 2l, R. 98 against the judg- 
ment-debtor or an obstructor acting under his instigation. 
i^Dof’aswann lyer^ C, /. and Ramachandra Rao, J.) 
NURKHAN BUDAN KHAN v . SaNKARANTHI MUNl- 
SAM V. 11 Mys L J. 7 »38 Mys.H.C.E. 225. 

“ 0. 21, B. 100 — Execution aj^atnst Hindu father 

— Application by decree holder for delivery — Suit by the 
sons and application for injunction to restrain decree^ 
holder from taking delivery — Procedure^ 

In execution of a decree against a Hindu father, the 
decree-holder applied for delivery. The sons had brought 
a suit to impeach the sale and applied therein for a 
‘temporary injunction restraining him from taking 
delivery. The lower Court ordered delivery in the first 
petition with a condition superimposed to the effect that 
the decree-holder should re deliver in case a temporary 
injunction was granted in the application by the sons. 
That application was subsequently allowed and the 
decree holder directed to hand over possession. 

Htld^ :he conflict of orders could have been avoided 
if the lower Court had first disposed of the application 
for injunction, the decree- holder having acquiesced in 
the conditional order, he could not be allowed to retain 
the benefit confe'-red, and reject the condition imposed, 
by one and the same order, and that whether such a 
conditional order, was valid or not, in substance the 
order for delivery consequent on the injunction could be 
treated as an order pas-ied in the application for delivery 
which would not be interfered with in revision. {Rama 
Rao,/) Vaisyara KhimaPPA V. Chikkanna. 9 
Mys.L.J. 402=36 Mys.H O R. 362. 

— — O. 21 Rr. 100 and 101 — “/« possession of his 
own account'^ — Hindu son, 

A member of a joint Hindu family can be said to be 
a person in possession of the joint family property on 
•his own account. Where, in execution of a money 
decree against the father, certain property in the joint 
possession of the father and son was sold, the son is 
entitled to joint possession with the purchaser as a per- 
son in possession on his own account particularly in view 
of the fact that in Mysore the previous obligation of the 
son to discharge his father's debts is not recogni-^ed 
•daring the father's lifetime. l7 Bom. 7l8, Not foil.; 18 
C.W.N.695. 3 Mad 81; 53 I.C. 599 and 68 l.C. 174, 
Foil. {Doraiswami, Iyer, C\ /,) UonANOA vSkTTY 

v, Nanjb Gouda. 9 MysL J. 303=S6My8HC.B. 
188. 

O. 22. Br. 1 and 2— Applicability-— Representa- 
tive suit under S, 92— Death of some plaintiffs — If 
causes abatement. See Mysork C P. Code, ReGU- 
1.ATION, S. 92. 39 Mys H C.R. 055. 

^—O. 22,'R. S—App/icabi/ity—'Ex parte decree — 
Assignment — Death of deeree-holder— Recognition of 
assignment — Subsequent setting aside of qx pirte decree 
.and restoration of suit — Legal representative of deceased 
not impleaded — Abatements 

P obtained an ex parte decree against the defendant 
tand assigned to S and subsequently died. S got the 
assignment recognised in execution, impleading P's legal 
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representative also as a party to his application. The 
defendant thereafter applied to have the ex parte decree 
set aside impleading only 5* as a party to his application 
but not the legal representative of the deceased. The 
decree was set aside and the suit restored with S alone 
as plaintiff in place of the deceased P. The defendant 
raised the plea that the suit had abated, as no applica- 
tion had been made within six months after the death 
of P, 

Held^ that there was no abatement, S having stepped 
into the shoes of the deceased P, and that .S’ having been 
already brought on the record when the ex rarte decree 
was set asi.le, no fresh application was necessary under 
O. 22, C. P. Code, at a later stage of the case. {Sreeni- 
vasa Raos /.) SUBBA RAO . NADIG BHAGWANTA 
RAO. 13 Mys L.J. 524 = 40 Mys.H 0 R. 410. 

O. 22, R. 3— Death of plaintiff — Application by 
some legal representatives in time — If saves limitation 
as against the rest — Decision as to legal representative — 
If relates backs 

A bona fide application by some only of the legal 
representatives of a deceased plaintiff or plaintiffs saves 
the suit or application from abatement as regards the 
rest also. If, therefore, an application has been made 
by some legal representatives within time, the Court can 
afterwards permit the other legal representatives also to 
joi n as co plaintiffs, though the latter apfily only after 
the period prescril'ied by Ait. 176 of the Limitation 
Regulation. There is no abatement in such a case. The 
decision of the Court as to who is the leg.il representa- 
tive of the deceased plaintiff relates back to the date on 
which an application is fiist made by a legal representa- 
tive. {Shankaranarayana Rao^ /.) MAKIAMBI v, 
Ghouse khan. 13 Mys lot. 66 = 39 Mys H.O.B. 
1125. 

— 0. 22, B. 3 — Rule as to abatements 

Under 0.22, R. 3 there is not>iing to prevent the 
Court from proceeding with the cas«e if the nature of the 
suit admits of its being proceeded within the absence of 
the legal representatives of the deceased plaintiff. Each 
case depends on its own facts, {Mahidez*ayya, OsC./,) 
Linge Gowda v, Mahalingiah. 11 Mya L.J. 382 
= 39 Mys. H.O.R. 540. 

O. 22, R. 3 (1) — Suit by widow holding life- 

estate to recover properties of her husband — Death of 
widow pending — Legatee under husband's will — Right 
to continue suit. 

Pending a suit by the widow for the recovery of her 
half share in certain immovable properties of her 
husband, she died and the petitioner thereupon applied 
unier O. 22, R. 3 (1) for being brought on record as 
plain'iff in place of the deceased widow alleging that her 
husband had left a will which provided that she should 
enjoy his properties during her life time and that after 
her death they should go to the petitioner, 

Held, that the will under which the petitioner claim- 
ed having been found to be genuine the legatee was the 
legal representative within S. 2 (11) of the C. P. Code, 
on whom the estate devolved on the death of the widow, 
and entitled to continue the suit. {Ramachandra Rao 
and Shankaranarayana Rao, jjl) RAM A RAO v, 

Yamdnabayamma. 12 Mys L.J. 69 = 39 Mys. H.O. 
R 668. 

O. 22, R. 4 — Application to add legal representor 

lives — Parties already on record. 

Even where some of the defendants are themselves the 
legal representatives of the deceased defendant, an appli- 
cation to bring the former on record as legal representa- 
tives of the latter is necessary. {Doraswami lyer^ C,Jr 
and Mahadevayya, J') VKNKATASUBB ^NNACHAR ir 

Dharma. 11 My8.L.J. 251=38 Mys. H.C.E. 92. 
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— O, 22, B. ^^Representative sutt — Death of 
platnttff-- Failure to tmplead legal representatives--- 
Effect, 

In a representative suit the death of one of the plain- 
tiffs does not result in abatement of the suit if his heirs 
are not brought on record as his legal representatives. 
i^Doraswamt lyer.C J.) MaHOMED IBRAHIM SaB. 
Jn the case of, 11 Mys.L.J 240 = 38 Mys. H.C B. 
193. 

—0, 22, B. 4 — Suit for possession — Decree in \ 
favour of defendants 1 and 5 by trial Court — Death of I 
defendant No. 5 pending appeal— Case against him 
given up — Remedy as against first defendant. 

In a suit for possession, the trial Court held that 
defendants 1 and 5 were entitled to retain possession 
unless the plaintiff paid a sum of money to them. 
Pending appeal, fitlh defendant died and the case as 
against him was given up by the plainriff. His claim as 
against the first defendant was held by the appellate 
Court to be established and the question was if his 
appeal was liable to be dismissed in toto^ by reason of 
his having given up his case against the fifth defendant. 

I/eld t (i) that it was the duty of the Courts to grant 
relief to the Uiiganta who are actually before it, and 
avoid hardship if that can be done. 10 Lah, 7, Kef.; 
ill) that the plaintiff could be granted a decree declar- 
ing his light so far as the interest of the first defendant 
was concerned leaving it to him to work out that right 
and secure possession of the whole or portion of the 
house in a separate suit properly framed against the 
representatives of the fifth defendant. (Roma Rao and 
Snntvasd Iyer, JJ.) Aitar AhmaI) SHKkH-F v, 
ABDUL Khudds. 9 Mys.L.J. 322 = 36 Mys. H.C.B. 
461. 

O. 22, Br. 4 Death of defendants’^ 

Duty of plaintiff— Mysore Limitation Regulation (IV 
of mi). Arts, 177 and 17\. 

It is incumbent upon the plaintiff to inform himself 
about the casualties if any among the defendants and 
have the legal lepresentalives substituted with due 
regard to the provisions of Arts. l77 and l7l of the 
Limitation Regulation which prescribe a period of six 
months lo substitute the names under R. 4, and of sixty 
days to set aside the abcitemenl, under R. 9 of O, 22, C, 
P. Code. (Rama Rao and Srinivasa Iyer, JJ.) VeN- 
katasdkbxnnachar V. Seenanna, 9My8.L J. 317 
= 36 Mys H.C.B, 252. 

— O. 22, B. 10 — Applicability to execution proceed- 
ings. 

In order to bring a case within O. 22, R. 10, C.P. 
Code, the application should be in a pending suit; and 
the Court has no power to make a substitution under 
the rule at a time after a final decree has been made. 
The rule is inapplicable lo post decree proceedings. Nor 
can S. 146, C P Code, be read as extending the scope 
of O. 22, K. 10 as the former is expressly made subject 
to the other provMons of the Code. (A.S.R. Chari and 
Sreemvasa Rao, JJ.) ADINaRaY'NA Seity v. 
Padmanabha Kao. ISMys.L.J. 428 = 40 Mys. H. 
C.R. 341. 

■ O. 23, '‘"Lawful compromise''— Compro- 

mise of doubtful clatms^V aiidity of. 

A compiomise of doubtful claims is not any the less 
a lawful romproniise and must be upheld, whatever may 
be the actual lights of the parties. The abandonment 
by the plaintiff of his claim, though disputed and not 
well -fc uiuieci a sufficient ronsidet alien for a compro- 
mise between the parties. Though the defendant has 
raised the plea of linntation as a bar, when 'he Question 
of limitation is still open on the date of the setuement, 
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there is no case of an agreement to pay a barred debt 
under S. 25, Contract Act, and the agreement cannot bq 
said to be otherwise than lawful. (Shankar attar ayana 
Rao, J.) VlSWANATHA SEITY r. DODDA RAMAIYA, 
12 MyaL.J. 504 = 39 Mys.H C B 1026. 

— O. 23, B. 3 — Partial compromise ^ All parties 
not joining — If to be recognised. 

A partial compromise prejudicial to the interests ofi* 
the parties not joining in it should not be recognised by 
the Court; and when the interests of the several parties- 
to the suit are inseparable, it is not open to some of* 
them alone to compromise the suit. (Mahadevayya, C, 
J, and Ramachandta Rao, J.) SUBBAMMA 

Krishna Rao. 39 Mys. H.C B. 699 = 12 Mys.L.Ji 

488 . 

O. 26, B. 1 (3) — Security for costs — Female 

plaintiff — When to be ordered. 

It is not in every case where a woman sues for the 
payment of money and does not possess sufficient immo- 
vable property that she should be called to furnish, 
security for costs. Security under O. 25, R. 1(3) should 
not be ordered unless it is shown that the defence is 
true. (Ramachandra Rao, J.) ChaNNAPPA, In re, 
10 Mys.L.J. 420. 

- ■ ■■ O. 26, B. 1 — Commission to examine plaintiff — 
Propriety, 

While Courts are liberal in allowing defendants to be 
examined on commission, the defendant having no* 
voice in the choice of forum so far as the plaintiff is 
concerned his choice is usually unrestricted, and there- 
fore it is not proper to order his examination on com- 
mission. Where, on the application of the defendants 
praying that the plaintiff may be ordered to examine his- 
manager as a witness, the Court, in granting the prayer, 
ordered the manager’s examination on commission « 
though neither parly applied for such an order. 

Held, that the order was not justified and must be set 
aside. (Mahadevayya, O.C.J.) CHENNFGOWDA v. 
ASpinwall & Co., Ltd. 12 Mys L J. 207 = 3^ 
Mys.H.O.B. 250. 

O. 26, B. 1 — Order issuing commission — Revi 

Sion, 

An order issuing a commission to examine a witness, 
otherwise than on the grounds laid down in the C.P. 
Code, without jurisdiction and will justify the High 
Court in interfering in revision. (Mahadevayya, O.C.J fy 
Basappa V, Nanapfa. 39 Mys. H.C.B. 245 = 1^; 
Mys.L.J. 118. 

O. 26, B. 1 — Right to commission to examine 

witness -^Conditions —Applicant, a respectable lady — I f 
a ground. 

When the conditions laid down by O. 26, R. 1 have 
not been fulfilled, no commi.^^sion can i^suefor the exa- 
mination of the witness. The fact that the witness is a 
very respectable lady is not by itself sufficient to entitle 
her to be examined on commission or on interrogatories. 
{Shankaranara\ana Rao, J.) YEGAMBAFA AMMAL v, 
G. S. ACharya. ISMys.L.J. 9 = 39 Mys.H.C.B. 
878, 

— -O. 26,Br. 1, 4 and 6 — Scope— Commission ter 
examine witness— Grounds for issue of, 

I A commission to examine witnesses can only be issued' 

I in the cases specified In Rr. 1, 4 and 5 of O. 26, C.P. 

1 Code, and in no other case. Mere old age is not suffi- 
cient to order a witness to be examined on commissioni^. 
If .sickness or infirmity is alleged as a ground, the cha 7 
racter and gravity of the sickness or infiimity mi\st be 
properly assessed and the Court must be satisfied, of the- 
truth of the allegation. Courts should as rule, should be 
very careful before granting a commission which wilt 
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result in depriving the other party of the advantage of 
having the witness cross-examined before the face of the 
Court itself, because it is important that the Court 
should observe tne demeanour of the witness and the 
way ill which he answers the questions put to him in 
cross-examination. {Mahadtvayya, O. C. J.) BaSAPPA 
I'. Nanjappa. S9 My8.H O.R. 246*12 Mys.L.J. 118. 

-O. 30 — Applicability — Joint family business. 
Order 30 applies only to the case of firms and under 
S. 239 of the Contract Act peisons who have entered 
into a contract of partnership are called collectively a 
firm. The joint ownership in an ancestral business of a 
joint Hindu family is created by operation of law and 
not by contract and as such, outside the purview of the 
Contract Act or O. 30 of t he Procedure Code. (Sf ini- 
vasa /yer, J.) JaWAKMULL WaGHAJEE v. HaZARI- 

MALL Bhimaraj. 8 Mys.L.J. 441. 

— O. 32, R. 3 — Absence of formal order appotniiHg 
guard la n — Effect — Decree — If nullity. 

Where a minor defendant is effectively represented by 
a guardian, with the sanction of the Court, the omission 
to pass a formal order appointing him as guardian for 
the suit will not render the decree a nullity; the ab'^ence 
of a formal order is only an irregularity which, in the 
absence of any prejudiie caused to the minor, will not 
afford a sufficient ground for setting aside the decree. 
{^Ramachandra Rao and Sankaranarayana RaOy J 
SiDDAPPA V. Kangappa. 13 Mys L J. 176*39 Mys. 
H.O.B. 1131. 

•■■’0 32, R. 3— Guardian ad litem — Fitness of — 
Suit against father aud son on hypothecation by father — 
Father as guardian ad litem of hts son. 

In a suit against a father and his minor son on a 
hypothecation deed executed by the father, the father 
should not as a rule be appointed as guardian of his 
minor son because his interests are adver&e to that of 
the minor but it is a question of fact governed by no 
hard and fast lule of law and there is certainly no autho- 
rity to the effect that the father cannot in any circum- 
stances be validly appointed, 52 M, 275, Hef, {^Dorai- 
swanii Iyer, C. J. and A/ahade^ayya. / ) HaNUMAPPA 
NAIK V. SlVALINGA SETi Y. 10 MysX.J. 288. 

— O. 32, R. 4(4) -Sufficiency of representation. 
Where on the refusal of the father to be the guardian, 
a Court-guardian was appointed and it is neither alleged 
nor proved that there was any colhision between the 
defendants and the Court -guardian or that the guardian 
neglected the interests of the minor, held, that the minor 
was properly represented. {Doraisivamt Iyer, C.J. and 
Srinivasa Iyer, /.) LANKE HANUMaNTHIAH v. 

Ramavya.. 9 Mys.L.J. 455*36 Mys.HC.R. 416. 

O. 33, R 1 — Inability to pay court- fee — Burden 
of proof — Applicant admitting receipt of large sum of 
money. 

When an applicant for leave to sue in forma pauperis 
admits having received a large sum of money a few 
years before the application, it is for him to show that 
in spite of that receipt of that money, he is really not in 
a position to pay the required court- fee. i^Mahadevayya, 
C.J.') Kevappa Saitappa V. Mohiyuddin She 
RIFF. 13 Mys L. J. 138 * 39 Mys H. C B. 1068. 

O. 33, B. 1 — Sufficient means'* — Subject-matter 

of suit — It to be taken into account. 

In determining whether an applicant for leave to sue 
in forma pauperis is po.‘'Stssed of sufficient means to pay 
the prevseribed court fee, if it is found that property 
which is the subject matter of the suit is in the posses- 
sion of the applicant, that should be taken into consi 
deration. (Ramachandra Rcto, J.) Jn the cose of 
Mallappa. 13 My8X.J. 136« 89 My8.H.0.B. 1065. 
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O. 33, Rr. 1 and 6— Scops — Application for 

leave to sue Iff A7r///rr pauperis — Amendment incroduc- 
ing new' cause of action and right of suit — Permissibility. 

.s*// M ysore C.P. CODE Regulation, o. 6, k. i7* 
12 Mys.L. J. 510, 

— O. 33, R. 3 Scope - Non-compliance with-^ 
Omission to issue notices. 

Omission to send notices to a minor defendant or to 
his natural guardian as required by O. 32, K. 3 (4), C. 
P. Code, is only an irregularity and does not vitiate the 
proceedings in the absence of pioof that the minor has 
been prejudiced thereby in his defence. {Ramachandra^ 
Rao and Sankaranarayana Rao. //) SiDDAPPA 
Kangappa. 13 Mys.L.J. 176 = 39 Mys H.C R. 1131 . 

“■ — — O. 33, B. 6 — Scope — Application tor leave to use 
as pauper — Amendment — Penoer of Court. 

A Court has power to allow an amendment of an ap- 
plication for leave to sue in forma paup. rts as to 
make it conform to the law. O. 33, k. 5, C. P. Code, is 
not intended to take away the general power of allowing 
amendments conferred on Courts by O. 6, K. J7, 
{Mahadetayya, C. J.) REVAPPA SaT'I APPA v. MOHI- 

vuDDiN Sheriff. 13 Mys.L J. 138*39 Mys.H.O.B. 
1068. 

O 33, Rr. 10 and 11, and S. 36 — Costs of suit 

— Dist retii-n of Court — Pauper suit decreed in part — 
Liability of defendant for costs— Extent of. 

The payment of costs by one party to another or the 
payment of court-fee to Government in a pauper suit* 
is entirely in the discretion of Couit. Where the 
pauper plaintiff has partly succeeded and partly failed, 
he w’ould only be entitled to proportionate co^ts from the 
defendant, even though the latter is found to have been 
responsible for the suit. {Dorainoamt Iyer, C. J and 
Sreenttasa Iyer, J.) HORAYYA v. BORIAH. 10 My8. 
L.J. 400* 37 Mys H.C R. 355. 

O 34 — Applicability — Charge under Mysore 

Land Revenue ('ode, S. 96- A — Enforcement — Proce- 
dure — Parties to suit. See MYSORE T.P, REGULATION, 

S. 100. 40 MysH O.B. 374. 

O. Z^—Rule of Damdupat— Applicability. 

The provisions of O. 34, C. P. Code, do not abrogate 
the rule of Damdupat where the mortgage was entered • 
into sub equent to the parsing of the new* C. P. Code, 
l9ll. {Doraisivamt Iyer, C.J. Mahadevayya and Rama- 
chandra Rao, JJ.) Patel Made Gowda v Banu- 
MiAH. 11 Mys.L.J. 97 * 38 Mys H O.R. 181 (F.B.), 

* *0. 34, B. 1 — Prior and subsequent mortgagees—' 

Suits by and decrees on respective mortgagees — Each • 
mi impleading the other as party to his suit —Safes in 
execution — Purchasers —Rights of — Priority — Deter- 
mination— Priority of sale— Right and remedy of 
later Purchaser. 

Where suits are filed by a prior and puisne mortgagee 
against the same mortgagor on mortgages of the same 
properly, each of them not impleading the other as a 
party to his suit, and decrees are passed and the pro- 
perty is sold and purchased by different persons at the 
sales held in execution of the decrees, the purchaser at 
the sale which is first held is entitled to priority of 
possession over the purchaser at the later sale. The 
purchaser at the sale gets not only the rights of the 
mortgagor but also those o' the mortgagee as they exist- 
ed at the date of the first mortgage, when the sale which 
is held first is in execution of the decree on the first 
mortgage. The subsequent mortgagee, though not bound 
by the decree on the fiist mortgage as he has not been 
made a party to the suit on that mortgage cannot claim 
anything more than a right to redeem the prior mortgage 
or to a sale of the property subject to the .lien of the 
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prior mortgagee or of the auction purchaser at the sale 
under the decree of the first mortgage. The purchaser 
can therefore shield himself under the first mortgage 
and his purchase; the later purchaser cannot compel 
him to part with his possession without redeeming the 
prior mortgage. Priority in he date of sale carries with 
it the right to possession. The remedy of the later 
purchaser is by way of a regular suit, and not by means 
of an application under O. 21, R. S6, C. P, Code, for 
removal of obstruction caused by the purchaser at the 
prior sale. (^Shankaranarayana Rao^ /.) NARA- 
SIMHAIVA SETTV v , SARANGAPANI MUDALIAR. 

13 Myfl.L.J. 449= 40 Mys H.O R. 304. 

O. 34, Br. 4 Applicability — Compromise 

decree. 

In compromise decrees wheres the parties fix the mode 
and time of payment in a manner not in consonance 
with the form prescribed under O 34, R. 4, C. P. Code, 
a preliminary decree to be followed under R. 5, by a 
final decree is unnecessary. The compromise decree is 
a complete decree in itself and is capable of execution 
as such. 50 Cal 650; 49 All. 297; 6 Pat. 388, Foil. 

' (^Doraiswami lyer^ C./, and Rama Rao^J.) KamBI 

REVANNA Z/. Gangappa. 9 Mys.L.J 305 = 36 Mys 
HOB. 209. 

0. 34, B. 6 — Application under — Duty of Court 

to pass final decree — Dismissal for default — Justifiabu 
Itty. 

Once an application is made by the plaintiff under 
O. 34, K. 5, C. P. Code, the Court is bound to pass a 
final decree so long as no payment in accordance with 
K. 5 t.n has been made. Nothing further has to be 
done by the plaintiff in the matter, and the Court has no 
power to dismiss the application for default of ptosecu- 
tion. Nor will such a dismissal operate as res judicata 
so as to bar a fresh aoplication by the plaintiff. (^A.S.R^ 
Chari, J ) SUBBA RAO v. NAGENDRA RaVA. 13 
Mys.L J. 287 =* 40 Mys H C B. 9. 

0. 34,B. 14 — Charge created by compromise — 

Mode of enforcing, 

A charge created under a compromise decree can be 
enforced in execution and no separate suit to enforce it 
is necessary. (Case-law referred.) (Doraiswami Iyer, 
C,J.) Dewansabz/. Kotrappa. 10 Mys.L.J 226. 
— ^O. 34, Er. 14 and 16 — Scope and applicability — 
Charge under S, 96 A, Land Revenue Code — Procedure 
for enforcement — Rights of landlord — / f affected. 

Per Sreenivasa Rao, J , — O. 34, R. 15, C. P. Code, is 
applicable to a charge created under S. 96- A of the 
Mysore Land Revenue Code, R. 14 of O. 34; does not 
take away or in any manner affect the rights that a 
landlord has under the Land Revenue Code. {^A.S R, 
Chan and Srinivasa Rao, //.) NARASIM HACH AR 

Nanjunda Sastry. 13 Mys L J. 477 = 40 Mys H. 
C.R. 374. 

—0 37, B. 2 — Leave to defend — Conditional order 
— Validity of. 

Once the Court come to the conclusion that there is a 
triable issue in the case, it mu^t grant leave to defend 
without requiring the defendant either to pay the 
amount claimed into Court or to furnish security there- 
for. Such a condition must be imposed only in excep- 
tional case^. where for instance the Court entertains a 
suspicion that the defence is put in only in order to gain 
time. 31 Myp.C.C R. 31; 46 M.L.J. 255; (1901) 85 L. 
J. 262 H. L.; Annual Practice 1930, p. 189, Ref, to 
and Foil. (Dotai ivami Iyer, C. J ) SlDDAPPA 
V. Basamm A. 9 Mys L J. 44 = 36 Mys.H.0.R 226. 

- "O, 38, B. 6 — Scope — Attachment under — 

Grounds for-^Evidence requisite^ 


MYS. C. P. OODB EEO. (1911), O. 39, B. 1. 

Attachment before judgment is a very severe measure 
and should only be ordered when it is really shown that 
it is necessary for the protection of the plaintiff so that 
the decree which he may obtain may not be defeated by 
a dishonest defendant. An affidavit with vague and bald 
allegations is not enough. It must be made out that 
the defendant, at the time the suit is filed, is trying to 
dispose of, or intending to dispose of, his property in 
Older to defeat the plaintiff’s claim. Evidence that the 
defendant is in very embarrassed circumstances, or that 
he mortgaged the whole of his immovable property to 
a relation eighteen months before suit, is not sufficient 
to support an application for attachment under O. 38, 

R. 5. {Reilly, C.J. and Chart, /.) BalaKKISHNA 
Rao V. D. V. SUBBA Rao. 12 Mys.L.J. 627. 

O. 38, Rr. 6 and 6 — Applicability — Property 

already alienated--- If can be attached. 

The fact that a property sought to be attached before 
judgment has been already transferred by a defendant 
does noc deprive the plaintiff of his right to get it 
attached, if the Court is satisfied, from the affidavit of 
the plaintiff, that the defendant is about to dispose of 
the whole or any part of his property with the intention 
specified therein. Under S. 53, T. P. Act, it is open to 
a plaintiff to attach the defendant’s property which has 
been fraudulently dealt with or transferred with intent 
to defeat or delay the creditors. It is open to the alienee, 
if aggrieved, to prefer a claim and have the attachment 
raised. {Shank tranarayana Rao, /.) RaMAIYA v, 
Ramiah 12 Mys L.J. 635=39 Mys H.C B. 767. 
——0. 38, Br. 6 and ^—Attachment before judgment 
— Conditions — Defendant not shown to attempt aliena- 
tion — Duty of Court, 

In answer to a notice and conditional attachment 
before judgment, the defendant filed an affidavit stating 
that he never alienated or attempted to alienate any of 
his properties and that he never cherLhed the idea 
defrauding the plaintiff of any amount ju-^tly due to him. 
The Court, however, without going into evidence 
ordered the attachment to stand without assigning any 
reasons to justify that order. 

Held, that there was no suflScient evidence to justify 
the attachment, and the order could not be supported 
and must be set a.^ide. { Mahade' ayya, C.J. and 
Shankaranarayana Rao, /.) BaSEITAPPA v. CHENNA- 
VEERAPPA Kai.yanappa. 13 Mys L. J. 143=39 
MysHCB. 1075. 

— — O. 38, Br. 5 and 6 — Surety bond executed 
under — Setting aside of — Mode of, 

A surety who has exe:uted a bond under O. 38, R. 5 
and wishes to avoid the same on the ground .of misrepre- 
sentation can only do so by a separate suit and not by 
an application under S 47 or S. l5l. 43 Mad. 323; 49 
Mad 323 and 5l All 346, Ref, {Rama Rao and Srini- 
vasa Iyer, //.) BaSaPPA v, SlVALlNGAlAH. 9 MyS. 
LJ. 177. 

— — O. 38, B 10 — Attachment before judgment — 
Deposit of sale proceeds — Subsequent attachment of 
fund in execution by another decree-holder — Right to 
rateable distribution. See MYSORE C P. Code RE- 
GULATION, S 73. 39 Mys H C.B. 723. 

—0. 89— Applicability — Municipal election case — 
Temporary injunction — Jurisdiction to grant. See 
Mysore Minor Municipalities Regulation, 

S. 11(2). d9My8HC.E.10l9. 

— — O. 39, B. \ -^Decree against Hindu father — 
Suit to set aside — Application for injunction restraining 
delivery to decree-holder — Security by the sons. 

Where in a suit to impeach a decree against their 
father, the sons applied for a temporary injunction to 
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restrain delivery of the properties sold in execution to 
the decree- holder, 

Held, that the holder of a decree only against the 
father cannot be entitled to get the whole land before 
he establishes that the debt and decree or binding on 
the sons, and that the sons cannot be directed to furnish 
security while the decree-holder had yet to make out his 
right to possession of the whole or particular portion of 
dt. {Rama Kao, /.) VaISYARA BHIMAPPA v. 

Chikkanna. 9 Mys.L. JT, 402 - 30 Mys H.C.R . 360. 

0. 39, R. 1 — Discretion of trial Court — 

Interference by appellate Court. 

The grant of a temporary injunction is a matter of 
discretion resting primarily with the trial Court and the 
Court of appeal ought not lightly to interfere with it. 
The mere fact that the plaintiff has filed his suit for 
declaration of his rights over the property which the 
defendant has in execution of a decree against another 
person brought to sale is by itself no sufficient ground 
for the Court of appeal to reverse the order of the trial 
Court refusing a temporary injunction. {Rama Rao, /.) 
Shadaksharappa z;. Syed Peer Saheb. 9 Mys. 
Ii.J. 461 = 36 Mys.H C.R. 339. 

O. 39, Rr. 1 and 4 — Temporary injunction — 

Discretion of trial Court --Interference on appeal 

In cases of applications for temporary injunction, an 
appellate Court will not be justified in lightly interfering 
with the discretion of the trial Court. {Mahadevayya, 
'O.C.J* and Ramac hand ra Rao, J.) MIRZA ABOUIXA 
Beig Saheb zk ayasha Bibi. 12 Mys.Ii.J. 178= 
39 Mys.H.O.R 72. 

O. 39, R. 2 (3) — Applicability— Breaih of in- 
junction under R, 1. 

O. 39, R. 2 (3) applies also to breach of injunction 
under H 1, 50 M.L.J. 401, Foil, {Mahadevayya, 
/.) OBALAMMA V. Kamanna, 37 Mys.H.O.R. 406 
= 10 MysLJ. 159. 

O. 39, Rr, 7 (1) (a) and 10— Subject-matter^* 

— Suit for possession of house with pait and future 
mesne profits — Injunction as regards rents — Order for 
deposit in Court — Paioer of Court to pass. 

In a suit for recovery of posses'«ion of a house with 
Dart and future mesne profits, the Court has power 
under O. 39, R. 7(1} {a), C. P. Code, to make an order 
for the detention and preservation of the rents of the 
building, such rents being part of the subject matter of 
the suit. One of the modes of effecting it is to cause the 
rents, as they accrue, to be paid into Court for delivery 
to the paity that may ultimately be found entitled to 
the same {Shankaranarayana Rao, Jl) f>H ANKA- 
RA PP A rv Venkatramanayya. 12 Mys.L, J. 639= 
39 Mys.H O R 808. 

— — O 40, R. 1 —Appointment of receiver — Grounds- 
A plaintiff applying for the appointment of a receivei 
must prove that prtnia facie he has a very excellent 
chance of succeeding in establishing the case made out 
in the plaint anti in the next place he must satisfy the 
Court that the property in the possession of the opposite 
party is In danger of being wasted. {Ramachandra Rao^ 

/.) Raghavachari V. devaraja Urs. 38 Mys H. 
O.R. 102 = 11 Mys.L.J.230. 

O. 40, R. 1— Scope — Discretion of Court under 

— Appointment of receiver — Grounds for — Mortgage 
suit. 

Under O. 40, R. 1, C. P. Code, the appointment of a 
receiver is entirely within the discretion of the Court 
and the Court is competent to so appoint whenever it 
appears ^o be “just and convenient**; and an appoint- 
ment will not be interfered with unless the discretion 
has been improperly exercised. Where, in a mortgage 
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suit besides allegations of waste, it appears that interest 
amounting to nearly Rs. 8,000, remained unpaid, and it 
is also admitted that the principal amount too remained 
unpaid, the Court will be justified in appointing a 
receiver {Makadevayxa, C. J. and Shankaranarayana 
Rao,/.) Aedui. Basid Sab r/. Sahukar Sardar 
MULL Multan MULL. 12 Mys.LJ. 496=39 Mys. 
H.C R. 733. 

O. 40, R. 1 (a) and O. 43, R. 1 (s)— Order 

appoint ng receiver — Appeal. 

The Munsif passed an order discharging a receiver. 
On appeal the District Judge set aside that order and 
reinstated the receiver. 

Held, that in view of the conflict of authority between 
the Allahabad and the Calcutta High Courts on the 
question of the maintainability of an appeal from an 
order removing a receiver, it could not be said that the 
conclusion of the District Judge that the appeal was 
maintainable was illegal so as to justify interfirence in 
revision. 

Held, further, that the view of the Calcutta High 
Court that the power of removal is implied in the power 
of appointment and that the one order is as appealable 
as the other is in consonance with Ss. 7 and 9 of the 
Mysore Chief Court Regulation. {Mahadevayya, O. C 
/.) Parvathamma V. Bannur Sri Ramaswami 
Co-operative Society. 12 Mys L.J. 194 = 39 Mys. 
H.C.R. 146. 

0. 40, R. 4 — Loss caused by receivers act — Suit 

for compensation as remedy. 

When a person claims compensation for the loss 
sustained by him owing to the act of a receiver the 
proper procedure is to file a suit and not to apply under 
O. 40, R. 4, C. P. CDde. {Mahadevayya and Rama- 
Chandra Rao, //.) KAJA HUSSAIN v. BANK OF 

MYSORE, LTD. 38 Mys H C.R. 253= 11 Mys L.J. 267. 

O. 41, R. 6 — Application for stay — Affidavit — 

Particulars necessary. 

The mere statement in the affidavit that the appellant 
would suffer substantial loss if the decree were not stayed 
is not enough He should also mention how he would 
suffer substantial loss if the decree is not stayed, so as to 
enable the appellate Couit to judge whether an interim 
stay order should be passed. {Doraiswami f\er, C. /.) 

B. I). Naidu v. Laksfimana Rao. 36 Mys H O.R. 
499 = 9 Mys.L J. 483. 

— O. 41,B. 5 — Stay of confirmation of sale — * 

Elfect, 

There may be an order for stay of confirmation of 
sale as distinguished from the stay itself. An order for 
confismation is only a judicial determination between 
the pnrehaser and the judgment-debtor that none of the 
obligation on which the sale could have been set aside 
before the confirmation exists in the case. {Doratswami 
Iyer,C.j) KOTHANDA REDDY z/. DODDANaGAM- 

MA. 38 Mys.H O.R. 151 = 11 Mys.L. J. 214. 

~0. 41, B. 5 — ^'Substanti il loss'*. 

Substantial loss means and includes that even by 
obtaining restitution, the appellant in the event of his 
success will not be re>tore(l to the full benefits of the 
decree which may ultimately be passed in his favour, 
but not the mere temporary deprivation of the use or 
benefit of the fruits of the decree. Where security is 
furnished by the successful party for the re-payment of 
money in the event of the decree being reversed, stay of 
execution of a money decree should not be granted. 13 
Bom. 241. Ref. {Doraiswami Iyer. C. /.) B. D, NaTDU 
V. Lakshmana Rao. 36 Mys.H O.B. 499 = 9 Mys. 
L.J. 484. 
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O. 41, B. 10 — Applicability — Pauper appeal. 

The provisions of O. 41, R. 10 are not applicable to 
appeals preferred in forma pauperis, 12 C.W.N. 163; 
42 Bom. 5; 3 Lah. 30; Willie v. St, John (1910), 1 Ch. 
701, Foil. {Srinivasa Iyer ^ J.^ RAMA CHAR, /« 
9MyB.LJ. 217. 

O. 41, B 23 — Applicability— Dismissal of suit 

on preliminary issues — Appeal — Reversal and remand 
of whole case without recording findings on issues 
decided — Appeal. See Mvsore C. P. CODE REGULA- 
TION, S. I5l. 39 Mys.H.C.B. 672. 

— — O. 41, B. 23 — Order under — Appeal from — 
Scope — Power of Court to consider merits of whole case. 
It is not open to the appellate Court in an appeal 
from an order of remand under O. 41, R. 23, C, P. 
Code, to enter into the merits of the whole case as in a 
regular appeal. (^Mahadevayya, O. C, J. and Rama” 
Chandra Rao,/.) SUBBANNA &ETTV z/. VEERANNA 

Gowda. 39 Mys.H C.B. 572. 

- ■ — O. 41, B. 23 — Remand under inherent powet — 
Appeal, 

When the order of the lower Court remanding a suit 
for fresh disposal cannot be construed as one under 
O. 41, R. 23, since the first Court had not disposed of 
the suit upon any preliminary point but had given its 
decision after a discussion of the available evidence, the 
order must be taken to be one passed in the exercise of 
inherent power of the Court under S. I5l, C. P. Code, 
and no appeal lies under O. 43, R. 1 (u) from such an 
order. 25 Mys C. C. K. 246; 3 Mys. L. J. 3 ; 8 Mys. L. 
J. 201 ; 48 M. 713 ; 73 I.C. 9l5; A.l.R. 1927 Mad. 335, 
Foil. {Rama Rao and Srinivasa lyer^ JJ,) CHICK- 
KANNA SiDDA Z/. SRINIVASA TaVALA. 36 MyS.H.C. 
R. 381=9 Mys LJ. 216. 

— — O. 41,Br. 23 and 25— Remand order— Nature 
of — Need for stating provision of law. 

It is the duty of an appellate Court, when it remands 
a case, to state whether the remand was under O. 41, R 
23 or O. 41, R. 25 or in the exercise of its inherent power 
under is. l5l, C.F. Code. It should also stale whether the 
appeal is disposed of or retained on its file. Where the 
Court confirmed the finding of the trial Court on the 
preliminary points and remanded the case for disposal 
on the merits, 

I/eld^ that the remand was under O, 41, R. 23 and 
that an appeal lay under O. 43, R. 1 («). {Doratswami 
Iyer, C, J, and Mthadeyya, /,) KemPanNA v, 
Hanumanthappa. 38MysH.O.B. 44 = 11 Mys.L. 
J. 1. 

O 41. B. 25— Appeal , 

No appeal lies to the High Court from an order under 
0.41, R. 25 but the aggrieved party can always dispute 
the correctness of the order on grounds open to him 
under S. 105, sub-S. {i) C, P. Code, in an appeal from 
the decree of the appellate Court. Sub S. (//) of S. 105 
will not preclude him from disputing the correctness of 
the Older in an appeal from the decree, but a miscel- 
laneous appeal against an order under O 41, R. 25 does 
not lie. {Doraiswami Iyer, C, J. and Rama Rao, J.) 

Nanj\ppa puttamadappa. 36 Mys.H.CB. 166 
= 9 MysL J. 279. 


^ O 41, B. 27 — Additional evidence — Admission, 
Great caution should be exercised in admitting ne\ 
evidence in appeal. Additional evidence must not b 
admitted to enable a party to make out a fresh case ii 
appeal. Moieover if one paity is allowed to adduc 
additional evidence the opposite paity shall have to b 
given an opportunity to let in rebutting evidence 
{Mahadevayya and Ramachandra Rao, JJ.) Taya 

thirthachar z;. ananda Rao. 38 Mys H C H 
246=11 Mys.L.J. 74. wiyB.n.u.a 


O. 41, B. 33 — Scope — Relief under R, 22 of 

0. 41 — Power of Court to grant, 

O. 41, R. 33 should be cautiously exercised andi 
generally in cases where but for recourse to it the ends oi 
justice would be defeated. The rule should not be 
allowed to be invoked in favour of a litigant so as to- 
enable him to evade the provisions of other statutes such- 
as the Limitation Regulation and the Court- Fees Regu- 
lation or where the other provisions of the Code will* 
enable him to apply for the requisite relief. Thus may 
be that in certain circumstances the appellate Court may 
exercise its discretion under R, 33 and grant a relief 
which a party may have claimed and obtained under 
R. 22 but it cannot be said that R. 33 is applicable to 
every case to which the latter part of R. 22 is applicable. 
{Doratsivami Iyer, C. J. and Rama'-handra Rao, /.)'« 

Ranganna V, Government of Mysore. 10 Mys. 
L.J. 445. 

O. 43, R. 1 (ni) — Compromise — Order on — 

Appeal, 

An order recording or refusing to record an agree- 
ment or compromise or satisfaction is appealable under 

0. 43, R. 1, C. P. Code, and a party whose interests are 
affected by a compromise is not precluded from appeal- 
ing against such an order, though he is not a party to- 
the compromise. {Mahadevayya, C.J, and Ramachandra' 

Rao,J.) subbamma z^. Krishna Rao. 39 Mys.H. 
C.B. 699- 12 Mys.L J. 488. 

O. 43, B. 1 (s) — Appointment of receiver— 

Refusal — Appeal, 

An appeal does not lie from an order rejecting an 
application for the cancellation of the order appointing 
a receiver passed under 0.40, R. 1. {Mahadevayya and 
Ramachandra Rao, JJ ) KaJA HUSFAIN v. BaNK OF 
Mysore, Ltd. 38 Mys.H.O.B. 266 = 11 MysLJ. 
259. 

O. 43, R. 1 (u) — Order under O, 41, R, 23 — 

Appealability 

It is the duly of an appellate Court, when it remands 
a case, to state whether the remand was under O. 41, 
R. 23 or O. 41, R. 25 or in the exercise of its inherent* 
power under S. 151, C. P. Code. It should also state 
w’hether the appeal is disposed of or retained on its file. 
Where the Court confirmed the finding of the trial Court 
on the preliminary points and remanded the case for dis- 
posal on the merits. 

Held that the remand was under O. 41, R. 23 and' 
that an appeal lay under O. 43. R. 1 (w). {Doratswami 
Iyer, C, J, and Mahadevayya, /.) KKMPANNA v, 
Hanumanthappa. 38 Mys H.C R. 44 = 11 My s.L. 
jr. 1. 

O. 43, B. 1 (u) — Remand under inherent power 

— Appeal, 

No appeal lies from an order of the lower Court re- 
manding a suit in the exercise of its inherent power 
under S. l5l, C P. Code. 8 Mys.L. J. 201; 48 M. 7l3; 73* 

1. C. 9l5; A.l.R. 1927 Mad. 335, Foil, (Rama Rao and 
Srinivasa Iyer, JJ.) ChiCKKANNa Sidda v. SRINI- 
VASA Tavala. 36 Mys.HC.R. 381 = 9 My s.L. J. 
216. 

O. 44, B. Pauper appeal— Order for security 
— Validity, 

No order for security under O. 41, R. 10 can be pass- 
ed in a pauper appeal. {Srinivasa Iyer, J,) RaMA- 
CHAR, In re, 9 Mys.L. J. 217. 

O. 44, B. 1 — Scope of enquity under — Enquiry 
into evidence — If justified. 

O. 44, R. ] is an exceptional provision and the pro- 
I vise to the rule is mandatory; unless the specific cowdi- 
i tions laid down are satisfied, permission to appeal in 
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forma pauperis should not be granted. To see whether 
the decree is contrary to law or otherwise erroneous or 
unjust, the Court should consider only the decree and 
judgment and the application for leave. The Court is 
not required to, or justified in, perusing the evidence 
recorded and to see whether there has been a misappre- 
ciation of evidence. {^Mahadevayya^ C.J. and Shanka- 
ranarayatta Kao^ y.) Jn re PaRVATHAMMA. 39 MyS. 
H.C.R. 810 = 12 Mys.L.J. 410. 

— — O. 44, B. 1 — Scope — Permtssiou to appeal as 
pauper — When to be granted. 

When the matter requires further investigation and 
the appeal raises a substantial question of law on which 
it cannot be foietold what view the Judge or Judges 
disposing of the appeal may take, it w’ould be prejudging 
the appeal to decide the point at once. In such case 
leave to appeal should be granted under O. 44, R. 1, C. 
P. Code, it is not necessary for the purpose of granting 
such leave that the Court should arrive at a definite and 
final conclusion that the decree complained against is 
contrary tp law, etc. But when there is substantial 
question of law involved and the lower Court has not 
disposed of the case bn a preliminary point, such as 
limitation, and the appellant fails to make out suffi- 
cient grounds for filing the appeal in forma pauperis, the 
application for leave to appeal in forma paupers s will be 
rejected. {^Mahadeiayya, C.J. and Ramachandra Rao, 
y.) AMEER ALI khan. In the case of. 39 MyS H.C,R. 
1164 = 13 Mys.L.J. 192. 

O 44, R- 1, Proviso — Application to appeal in 
forma pauperis — Ground for mtsapprectatton of ez/i^ 
dence, 

Misappieciation of evidence by the lower Court re- 
sulting in an erroneous and unjust decision Is no ground 
for admitting an application for leave to appeal in 
forma pauperis. (^Doratswatny, C.J. and Ramachandra 
Rao, y.) Jn re SlDDAMMA, 9 My 8 L.J 412. 

— ^O. 44, R. 1, Proviso — Application to appeal as 
pauper — Powers of Court. 

The powers of the appellate Court in dealing with 
applications for permission to appeal tn forma pauperis 
are circumscribed by the proviso to R. 1 of O. 44 and 
the Court cannot look into anything more than the 
application itself and the judgment and the decree 
appealed from to see if the decree is contrary to law or 
is otherwise erroneous or unjust. {Ramachandra Rao 
and Shankaranarayana Rao^ JJ.) KriSHNAPPA, Jn 

re. 39 Mys H.O R. 61=11 Mys L J, 273, 

— O. 46, R. 1 — ^'Reasonable doubf' — Meaning of, 

A Court cannot be said to entertain a “reasonable 
doubt" on a question, if it can be decided by the rulings 
of the High Court. {Mahadevayya, C.J. and Shankara 
narayana Rao, J.) MaDAR KHAN v. SYED KHALAN- 
DAR Sab. 39 Mys H O R. 704= 12 Mys.L J. 464. 
—•0. 46, R. l^Scope — Reference — Competency — 
Conditions. 

O. 46, R. 1, C. P. Code, is intended to enable a Sub- 
ordinate Court to obtain, in non-appealable cases, the 
High Court’s opinion, tn advance, on a question of 
law and thereby avoid the commi.ssion of an error which 
cannot be remedied later on. The right of reference is 
subject to the conditions specified in the rule, and unless 
they are fulfilled, the reference is incompetent. The 
Court making the reference must state his own opinion 
on the doubt in question and also that his doubt cannot 
be answered by the reported decisions of the High 
Court; and there can be no reference in an appealable 
case. {Mahadevayya. C .J . and Shankaranarayana Rao. 
y.) MADAR KHANt/. SYED KHALANDAR SaB. 39 
704» 12.Mys.I».J. 464. 
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■ O. 47, R. 1 — Applicability — Application to set 

aside sale — Dismissal for default — Review — Power of 
Court to restore. See MYSORE C. P, CODE KeGULA- 
TlON, 0. 9, R 9. 39 My8.H.C B. 838. 

O, 47, R. 1 — Applicability — Proceedings under 

Land Revenue Code. See MYSORE C. P. CODE REGU- 
LATION, S. 141 AND O. 47, R. 1. 39 Mys H.O.E. 942. 
O. 47, R. 1 — Dtety of Court, 

Before a Court can exercise a juiisdiction vested in it 
to grant an application for review on the ground of 
discovery of new and important matter or evidence, it 
must be satisfied not only that evidence in question is 
new’ and important but also that it was not within the 
knowledge of the applicant or could not be produced by 
him at the time when the decree was passed. (Afahade- 
vayya, O.C.J.) SYED ABDUL WAHABt^. THANGA- 
VELU PiLLAi. 39 MysH.C.R. 362 = 12 MyB.L.J. 
60. 

O 47, R. 1 — ''Error apparent on the face of the 

record' — Meaning. 

An error, in order to be a ground for review under G. 
47, R. 1, C.P. Code, must be one apparent on the face 
of the record, i,e.. an evident error which does not admit 
of extraneous matter to show its incorrectness. A review 
i cannot be ordered merely because the Court is of opi- 
nion that a different conclusion of law should have been 
arrived at. Mi'-take on a point of law is no ground for 
review. {Mahadezmyya.C J.) DURGOOSA v. DUR- 
GOOSA. 39 Mys H C R 303=- 12 Mys.L.J. 213. 

O. 47, R. 1 — Scope — Judgment fixing time for 

production of succession certificate and providing for 
dismissal of suit in default — Extension of time— Review 
— Power of Court. See MYSORE C.P. CODE REGULA- 
TION, Ss. 114 AND 148. 13 Mys.L J. 203 = 39 Mys. 
HC.R 1091. 

O. 47, B. 1— Scope — Application to set aside 

order rtgarding satisfaction and to reopen execution 
case — Nature of — Order on— Appeal — S. 47. See 
Mysore C. p. Code Regulation, S. 47. 13 Mys. 
L.J68=39Mys.H.0.B 1111. 

O. 47, B. 7 and 8. \lb~-Order refecting appli- 

cation for review — Revision. 

Revision lies from an order rejecting an application 
for review, though the interference in revision by the 
High Court will be limited to cases where the order was 
passed without jurisdiction. If, however, a Subordinate 
Court acting within its jurisdiction, refused to review 
the previous decision on merits, the High Court cannot 
consider the sufficiency of the grounds on which the 
Court declined to review. {Doraiswami lyer^ C.J. and 
Mahadevayya, J ) ShaMA SaSTRI v. KOPE GOWDA. 
10 Mys LJ. 301. 

MYSORE COMPANIES REGULATION (Vlll 
OF 1917), Ss. 32 and \Z^--Charge under — Plea that 
meeting not due to be held and not tn fact held — Vali^ 
dity. 

Where the accused pleads that the general meeting of 
the kind contemplated by Ss. 32 and 134 of the Com- 
panies Regulation was not due to be held and had not 
in fact been held when proceedings are initiated against 
him, that fact, if true, is a good defence to the charges 
under Ss. 32 and 134. {^Shankaranarayana Rao, J.) 
Krishnaswami K'ao V. Government of Mysore. 
13 Mys L J. 36= 39 My8.H.O.B. 926. 

Ss. 32 and Construction — Liability under 

— Conditions of. 

The liability for default in complying with the pro- 
visions as to the filing of the^ annual list and balance 
sheet can arise only when a general meeting has in fact 
been held. {Sankaranarayana Rao^ y.) KRISHNA- 
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swAMi RAO V. Government of Mysore. 18 Mys. 
Ii J. 36= 39 Mya.H.0.B. 926. 

Ss 32 (4). 76 (1) and 134 (i)— Applicability— , 

Default tn hohling general meeting— ProtecuUon— 
Procedure, 

S. 76 (1) of the Regulation specifically provides for 
penalty for default in holding a general meeting, while 
Ss. 32 (4) and 134 (4) require as a condition precedent 
the holding of the general meeting in the year. In cases 
of default in holding a general meeting, the more appro- 
priate course is to proceed against the accused under S. 
76 (1) than under Ss. 32 (4) and 134 (4). {^Shankara- 
narayana Pao, J.) KRISHNASWAMI RaO v, GOVERN- 
MENT OF Mysore. 13 Mys.L.J. 36=39 H.C.B. 
926. 

Ss. 32 (4) and 134 (4) — Scope — Non-compliance 

with — Default tn holding general meeting— Accused 
not responsible — Conviction — If sustainable. 

In a prosecution under Ss. 32 (4) and 134 (4) if it is 
shown that the accused is not a free agent in the matter 
and that he has not been responsible either for not having 
arranged to call for a general meeting or in not having 
complied with the reqiiiremenis of the sections, a convic- 
tion cannot be sustained. {Shankaranarayana Kao, J.) 
KRISHNASWAMI RAO s/. GOVERNMENT OF MYSORE. 

ISMys.L.J. 36-39 Mys H.C.B. 926. 

■ II. —'—8. 76 (1) — Applicability — Default in holding 
general meeting— Prosecution under Ss. 32 and 144— 
Maintainability. See MYSORE COMPANIES ReGULA 
TION, Ss. 32 (4). 76 (1) and l34 (4). 13 Mys.L.J. 36 
=39 Mys H.C.B. 926, 

— —8. 134— -Charge under— Plea that general meet- 
ing was not held and was not due to be held— Validity. 
See MYSORE COMPANIES REGULATION, SS. 32 AND 
134. 13 Mys.L.J 36 « 39 Mys.HC.R. 926. 

— S. lf»4— Non-compliance with — Liability — When | 
arises. See MYSORE COMPANIES REGULATION SS. 

32 AND l34. 13 My8.L.J. 36 = 39 Mys H.C.B. 926. 

134 (4) — Applicability — Default in holding 

general meeting — Prosecution - Procedure- See MYSORE 
COMPANIES REGULATION, SS. 32 (4), 76 Cl) AND 134 
(4). ISMys.LJ. 36 = 39MysH.O.R 926. 

— S. 134 (4) — Scope — Accused not responsible for 
noncompliance — If liable to conviction. See MySORF 
COMPANIES REGULATION, SS. 32 (4) AND 134 (4). 13 
Mys.L J. 36«39 Mys.H C B. 926. 

-S. 158 — ''Contributory^' — Meaning — Position of 

—Li ibility to pay interest. 

Per Shankaranarayana Rao, J . — A contributory as 
defined in S. 158 of the Companies Regulation is no 
other than a shareholder in a new garb as it were, and 
his liability to pay unpaid calls of share amount is noth- ^ 
ing more than a resuscitation of his old obligation to 
pay not only ('alb as and where required, but also to 
pay interest thereon. {Ketlly, C,J , and Shankaranara- 
vana Rao, J.) MYSORE CLAY WORKS, LTD. V, RAMA 
CHANDRA Rao. 40 Mys. H.O B. 316 = 13 Mys.L.J. 
384. 

S. 156 (iv) — Constrt4ction — Unpaid calls due 

by coni ributory — Inter est on — If excluded — Discretion 
of Court to awotd interest. 

In an application untler S. 2l5 of the Companies 
Regulation by the liquidator of a company for unpaid 
calls due from the contributories, the Court can proper- 
ly pass an order for payment not only of the contributo- 
ries butabo interest thereon at a late which it thinks 
proper. There is nothing in S. 1 56 or 21 5 which takes 
away the dii action of the Court in the matter of allow- 
ing interest on unpaid calls Cl. (/») of S. l56 has not , 
got the effect, either expressly or by implication, of I 
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excluding interest on unpaid calls. {^Reilly, C,J,and 
Shankaranarayana Kao, J.) MYSORE CLAY WORKS, 
Ltd. V, Ramachandra Rao. 13 Mys.L.J. 384« 
40 Mys H.O.B. 316. 

— — S 169 — Unpaid contribution by shareholder — 
Liability for interest on — Aio^rd of interest as damages 
—Contract Act, S, 73 — Applicability, 

Per Reilly, C /.—The liability of a contributory 
under S. 159 of the Companies Regulation is not a debt 
arising out of a contract, and therefore, S. 73 of the 
('ontract Act does not apply so as to allow interest to 
I be awarded on unpaid calls by way of damages. 

Per Sankaranarayana Rao, J, — The liability under 
S. l59 is in the nature of a debt accruing due from the 
contributory at the time when his liability commenced 
but payable at the time when calls are made for enforc- 
[ ing that liability. Once the liability is transformed into 
a debt, the relationship of debtor and creditor is esta- 
blished between the contributory and the liquidator, and 
the provisions of S. 73 of the Contract Act are auto- 
matically attracted. {Reilly, C.J. and Shankar anara-^ 
yana Rao, /.) MYSORE ClaV WORKS, LTD. v RaMA- 
CHANDKA Kao. 40 Mys H.C.B. 316= 13 Mys.L. J. 
384. 

— S. 215 — Application by liquidator for unpaid 

calls from contributories — Award of interest on such 
calls— Discretion of Court. See MYSORE COMPANIES 
Regulation, S. lS6 {iv). 40 Mys. H.C.B. 316=13 
Mys.LJ 384. 

MYSORE CO-OPBBATIVB SOCIETIES RBaiT* 
LATION(VII OF 1918 as amended by Regil' 
latlon VI of 1933), S. 35 (2) — Powers of Registrar 
under — Place of production of bo ks. 

Under S. 35 (2) of the Regulation, the Registrar is 
authorised to summon any one to produce the books only 
at the headquarters of the particular Co-operative 
Society, or any branch thereof. The Registrar cannot 
demand production at any place he may choose 
to prescribe. (A.S.R, Chari, /.) APPU Rau v, 
government OF MYSORE. 13 Mys L J. 333=40 
Mys.H.C.B. 116. 

S. 43 G. (3) (as amended by Regulation VI 

of 1933) — Scope — Non-compliance with— Effect — 
Sanction to prosecute — Omission to give opportunity to 
show cause — Legality of sanction. 

The provisions of S. 43 G (3) of the Regulation 
are imperative, and a sanction given by the Registrar for 
prosecuting an offender without his being heard in the 
matter or an opportunity b^ing given to him to show 
Cause against the grant of sanction, is invalid. The 
mere mention in the notice sent to the person concerned 
of the penalty to which to the person to whom the 
notice is issued would be liable if he failed to comply 
with the same is not a sufficient compliance with S. 43-G 
(3); nor can it take the place of the granting of an 
opportunity to the accused to be heard before the 
sanction. {A, S, R. Chart, J.) APPU Rau v. GOVERN- 
MENT OF M[YSORE. 13 Mys. L.J. 333 = 40 Mys. H. 
C.B. 116. 

MYSORE OOUBT-FBBS BBGULATIONT (III OF 

VbOO)— Memorandum of appeal — Deliberate under^ 
payment of Court fee — Effect of. 

Where the appellant deliberately paid a Court- fee 
of Rs. 2 knowing full well that the fee requisite was Rs. 
1,200, the memorandum of appeal should be rejected, 
36 Mys. H. C, R. 79, Foil. {Rama Rao, O.C.f. and 
Srinivasa fyer, /) GHANNAPPAI \H v. BEREGOWDA. 

36 Mys H O R. 125 » 9 Mys. L.J. 214. 

— , ^ ^•^Refund of Court- fee— Court fee paid on tnetno^ 
randum of objections— ‘Same relief obtainable under 
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O, 41, R, 33, C. P, Code — Whether good ground for ] 
refund. 

Where a party files a memorandum of objections and 
pays Court lee on the same he cannot claim a refund on 
the ground that the Court might have granted him the 
same relief under O. 41, R. 33, C.P. Code, without such 
a memorandum because there is in such a case mistake 
either of fact or of the law. {Doraiswamt /yer, C,J ) 
and Ramachamira Rno /.) RaNGaNNA v. GOVERN- 
MENT OF Mysore. 10 Mys L J 445. 

S cof'e of suit — Test of. 

Though the form of the suit and the nature of the 
relief sought may be taken as determining the scope of 
the suit, still. Courts have to look to the substance of 
the claim and not the mere shape given to it in the 
plaint. {Dorai^vamt Jycr, C.J.) ASWAT HANARAYANA 
Rao 7A Makam SuRiYA Seity. 36 Mys H.C.B. 67 
= 9Mys.L.J. 152. 

S. 4, Paras. 3 and 4 (a^ — Smt for bonds and 

securities — Court-fee payable on marhet value, 

A suit for recovey of bonds and securities is a suit 
for movable proj e/ty other than money governed by 
para. HI and not IV (a). Such of the bonds as do pos 
sess a market-value should be valued according to such 
market-value at the date of presenting the plaint and 
court-fee paid theieon. {Doraa^iamt lyer^ C.J and 

AVo, y.) Nagappa V. Doddamma. 86 Mys. 
H.C.R. 90-9 Mys LJ 201. 

* S. 4 (10) {^^)'—Sutt for sped fic Performance — 

Court ’fee pa) able, 

A suit to direct the defendants to re-convey to the 
plaintiff certain property and to receive the amount 
legally due to them under an agreement between the 
parties is a suit for specific performance, in respect of 
which Court-fee is payable ad valorem on the amount of 
consideration under S. 4 (10) {a) and not S. 4 (5) 
merely for the reason that the suit contains also a prayer 
for delivery of possession which obviously is a part of 
the main relief for specific performance. {Mahadevayya^ 
O.C.J,and Shankar amir a\ava R(m. /.) ChiKKAMMA 
V , Rangaswamappa. 38 Mys. H.C.K. 403=^11 Mys. 
1 j.J. 434 

S. 4 (Iv) (c) as amended in Applicabi- 
lity — Suit against Hindu widow for declaration of 
reversionary right and for injunction to retrain 
waste — V al uati on . 

A suit in which the plaintiff alleges that the plaintiff 
is the nearest reversioner to the estate held by the 
defendant, a Hindu widow, and prays for a permanent 
injunction restraining the widow from committing acts 
of waste and alienating the properties, falls under S. 4 
(ii/) and n(»t 4 (/z/)(y) of the Regulation as amended 
in 1922. The plaintiff must obtain a declaration that 
he is a presumptive leversioner as a condition precedent 
to the grant of the injunction prayed for by him. And 
when the plaintiff values his suit for purposes of juris- 
diction at a certain figure, he must value his suit for 
Court fees also at that figure and is not entitled t<j value 
it at the nominal figure of Rs.lOO for purposes of Court- 
fee. He cannot be permitted to value it at a certain 
amount for jurisdiction and at the same breadth to value 
it differently at another figure for Court fee. {Shankara- 
narayana Rao, J ) KaRIYANNA v, NAGAMMA. 13 
Mys. L J. 291-40 Mys. H.C.R. 16. 

— I — S. 4 (Iv), (c) and (d) and (vlli)— for 
injunction restraining defendant from bringing pro- 
perties to sale — Court fee payable. 

The plaintiff who claimed to be interested in the suit 
properties sought to be proceeded against in execution 
filed a suit for a permanent injunction restraining the 
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defendant from selling the properties in execution. He 
contended that the suit fell under S. 4 {Jv) {^d) of the 
Court -Fees Regulation and that he was at liberty to fix 
his own valuation on the injunction. The lower Court 
held that the suit, though in form one for injunction, 
was, in reality and substance, a suit to set aside an at- 
tachment and so the Court-fee should be paid under 
S. 4, sub-S, {vni) of the Regulation. 

Held., the suit was virtually one for a declaration that 
the decree and execution proceedings were not binding on 
the plaintiff’s share and for an injunction by way of con- 
sequential relief, that the proper Court-fee payable was 
under S. 4 (r) and as the relief related to immovable 
property, the Court-fee payable was one-half of the value 
of the immovable property calculated in the manner 
provided for in Para. V of the section. A.I.R. 1929 
Lah. 566, Dist. K^Doraiswami Iyer., CJj) ASWATHA- 
narayana Rao V , Makam Suriya Setty. 36 Mys. 
H.C.R. 67-9 Mys. L.J. 162. 

S. 4 (v) and 8ch. I, Art. 1 — Applicability — 

Appeal against mortgage decree — Dispute as to liability 
of certain properties — Valuation — Courts fee. 

In an appeal from a preliminary decree for sale in a 
mortgage suit, where the dispute relates to the liability 
of certain mortgaged properties for the decree amount, 
and there is no dispute as to the amount of the decree, 
the subject-matter in dispute is (he value of the said pro- 
perties and Court-fee has to be paid on the amount of 
the decree or the value of the subject-matter, whichever 
is less Such value ought to be calculated as prescribed 
by S. 4 (v) of the Court-Fees Rt gulation {.Ramachan- 
dr a Rao and Shankarana* ayana Rao, //.) NARANAPPA 
V Sakamma. 12 Mys.L.J. 456-39 Mys.H.O.R. 
960. 

S. 4 Civ), (c) and Bch. II. Art. 11 (A)(1)— 

Order by Registrar directing registration — Suit for 
cancellation of, 

A suit for the cancellation of an order made by the 
District Registrar directing regi.stration of a document 
is a suit for declaration with a consequential relief, and 
the Court- fee should be computed under S. (/z/) (r) and 
not under Art. 11 of Sch. II. aiswami Iyer., 6*./.) 

Gouramma 7A Nanjappa Settv. 37 Mys.H.O.R. 
337 = 10 Mys.L.J. 337. 

Ejectment suit — Valuation for 

jurisdiction the same as that for Court' fee. 

In a suit by the landlord for ejectment, the valuation 
fixed by the plaintiff for purposes of Court-fee under 
S. 4 j^xi) (rc) of the Court Fees Regulation is also the 
Valuation for purposes of jurisdiction. {Doraiswami 
Iyer, C. J. and Mahadevayya^ J.) JAFER KhaN v, 
SyedGhousk. 37 Mys.H.O.R. 305=10 Mys.L.J. 
25. 

See also ABDULLAH KHAN SaB v, GurUSAMI. 
10 Mys.L J. 32. 

— S. 9 — Reduction of Court- fee —Powers of appel- 
late Court, 

When there is no doubt as to the class or category in 
which the suit falls or the section of the Court Fees Act 
which is applicable the decision of the trial Court is not 
final and the High Court may correct it on appeal. It 
may even reduce the amount of Court-fee paid on the 
plaint. (^Doraiswami Iyer, C.J, and Mahadezayya^ /,) 

Hanumappa Najck t'. Sivalinga Setty. 10 Mys. 
L.J. 288. 

■ ■ S. 15 — Refund of Court- fee — Inherent power of 
Court, 

Though there is no provision in the Court- Fees Regu- 
lations for refund of Court- fees paid in excess by mis- 
take the inherent powers of the Court and the provisions 
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of S. l5l, C. P. Code, enable a Court to make such a 
refund when common justice demands it. The petitioner 
had filed written statement in a previous suit wherein he 
set up a counter claim paying the requisite Court fee. 
The Court, however, refused to adjudicate upon the 
counter-claim whereupon the petitioner was obliged to 
bring a fresh suit for the purpose of paying fresh Court- 
fees, 

that the ends of justice demanded that the 
Court fees paid in the previous case should be refunded 
to the petitioner. { Shankar anar ay ana y.) OAK- 

LEY & Co., LTD. v. CARTER. 12 Mys.L.J. 29 = 39 
MysHO B. 66. 

Sch. Ii Art. 1 — ApPeHaie decree dtsmtsstng 

sut t — Second appr al — V aluati on — Ba st s . 

Where the plaintiff’s suit is dismissed by the appellate 
Court on appeal by the defendant, the valuation of a 
second appeal by the plaintiff is the amount of his claim 
on the date of suit and not the value which the defen- 
dant had to give for purposes of his appeal to the lourer 
appellate Court. {Shankaranarayana Bao and A* S R. 

Chari, //.) Veeranna, In re. 13 Mys. L.J. 432 = 
40Mys.H.O.E.249. 

Sch, I, Art. 1 — Mortgage decree— Exoneration 
of share of properties of one defendant— Appeal by 
plaintiff — Court fee payable — Calculation. See MYSORE 
Court-Fees Regulation, S. 4 {v) and Sch. I, 
ART, 1. 12 Myfi.L.J. 456 = 39Mys. H.C.E. 950. 

MYSORE CRIMINAL FBOCEDUEE CODE BE 
GULATION (II OF 1904) --Appeal— Presentation by 
ad vacate of accused — Vakalat-^Necesstty. 

An advocate presenting a criminal appeal on behalf 
of an accused person murt necessarily file a vakalat 
authorising him to conduct the appeal. (RamacAandra 
Rao and Shankar a narayana Rao^ //.) RaZACK SaBI 
V Government OF Mysore, 13 Mys LJ. 24=39 
Mys. H.O.R. 900. 

First information report— Submission — of — 

Rt gkt of accused to appear prior to. 

Persons accused of an offence in the first information 
report have a right to appear before the Magistrate 
before (he Polif'e phace their charge-sheet or “completion 
report” under S 173 of the Code. They need not wait 
till they are actually arrested by the police and the 
Magistrate is also competent to grant bail to the persons 
named in the first information report even before the 
Police submit their charge sheet. {Mahadevayya /.) 
Murigappa V. Government of Mysore. 37 Mys. 
H O.B. 386 = 10 Mys. L.J. 194. 

—Order under — When fusts fied — Conviction under 
S. 447, /. P. Code — Absence of criminal force — Order 
for restoration of property — Legality, 

In the absence of a clear finding of use of criminal 
force, the mere conviction for an offence of criminal 
trespass on immovable property under S. 447, I.P. Code 
will not justify the Court in pas-^ing an order under 
S. 522, Cr. P. Code, for restoration of that immovable 
property. {^Shankar an a ray ana Rao^ Jf) KaRE Gowda 
V. Narasimhaiya. 13 Mys L J. 290 = 40 Mys, H.O. 
B.13. 

■ < — 3. ‘Retracted confession — Confession based 

on — Validity of. 

There is nothing in law to prevent a Court from con- 
victing a person upon a confession which has been sub- 
sequently retracted, provided that the Court is convinc- 
ed that the statement is voluntary and true. (Case-law 
disc.) {Sreenivaia lyer,0 C.J. and Mihadevayva, /.) 
PadmaMma V. Government of Mysore. 37 Mys. 
H.O.B. 494 « 10 Mys. L.J. 385. 
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8 . 33 (1) {"[s) Scope — Bench of Magistrate 

exercising third class powers — Sentence of imprison- 
ment for lO days in default of fine — Legality. 

Where a Bench of Magistrates, exercising only the 
powers of a third class Magistrate added a sentence of 
fine to the substantive sentence of imprisonment, direct- 
ing that in default of payment of fine that accused 
should suffer rigorous imprisonment for 10 days more. 

Held, the sentence was in contravention of S. 33 (1) 
(3), Cr. P. Code, and was therefore illegal, as sentence 
ought not to exceed seven days. {Shankaranarayana 
Rao, /.) In the cate of DaLaVOY. 13 Mys. L.J. 209 = 
39 Mys H.C.B. 1206. 

"S. 35— Concurrent sentences — Powers of Court, 

It is only when the punishment consists of imprison- 
ment or transportation that a Court is given the power 
to direct that they should run concurrently. The Court 
has no power to give such a direction in the case of 
imprisonment awarded in default of payment of fine. 27 
Bom. L. R. I35l, Foil. {RamacAandra Rao^ /.) 
Mahadeva Sastry, In re. 9 Mys. L.J. 442. 

— 8. 36 — Concurrent sentences — Powers of Courts , 

S. 35 of the Code does not empower the Courts to pass 
concurrent sentences of imprisonment in default of fines 
imposed for 2 or more offences. It empowers only con- 
current punishments in the case of imprisonment or 
transportation. 27 Bom. L. R. I35l, Foil. {Sreenivasa 
Iyer O CJf) Krishnappa, In re. 10 Mys L.J. 238. 

S. 36 — Offences under Ss. 352 and 504, I. P. 

Code — Single sentence — Legality, 

A Bench of Magistrates convicted the accused persons 
of offences under Ss. 252 and 504, 1. P. Code, and 
sentenced each of them to pay a fine of Rs. 5. 

Held, that though it would have been proper to give 
separate sentences for the offences, the giving of a single 
sentence did not vitiate the trial. {Doratswami Iyer, 
C,J.) SiNGAMMA, In the case of. 38 Mys. H.C.B. 301 
= llMys.L J. 342. 

. 8. Rioting and hurt — Separate sentences for 

I — Legality of. 

When the accused is guilty of rioting and is also 
found to have himself caused hurt, he may be punisiied 
separately both for rioting and for hurt and the only 
qualification prescribed under amendment of S. 35 by 
Act XXVIII of 1923 is that the separate sentences 
should be .subject to the provisions of S. 7l of the Penal 
Code. This qualification prevents the offender from 
being punished with a more severe punishment than the 
Court could inflict for any of the offences coming wdth- 
in the scope of that section. 49 Bom. 9l6, Foil. {Maha- 
iievayya, O. C. /.) MaHOMED AKBAR v. GOVERN- 
MENT OF MYSORE. 12 Mys. L.J. 41 = 39 Mys. H.O. 
B 676. 

8. 35 and Penal Code CXLV of 1860), S. 71— 

Scope, 

Under S. 35 it is permissible subject to the provisions 
of S. 71 of tha Penal Code to award separate sentences 
for two or more separate offences of which a person may 
be convicted at one trial and such sentences may be 
made to run consequently or concurrently. In the case 
of consecutive sentences, the maximum term of imprison- 
ment is 14 years. But if the case is tried by a Magis- 
t trate, the aggregate punishment shall not exceed twice 
j the amount of punishment which he is, in the exercise of 
I his ordinary jurisdiction, competent to inflict. The 
combined effect of S. 35 of the Cr. P. Code Regulation 
and S. 7l of the 1. P, Code, is that under S. 35 as 
amended it is not even necessary that the offences shbuld 
be distinct in order to enable a Judge or Magistrate to 
pass consecutive sentences, and if the case fell under 



2061 


CIVIL, CRIMINAL AND REVENUE. 


2062 


MTS. CB. F. OODE BBON. (1904), S. 36. 

S. 71, 1. P. Code, the Court cannot award a more severe 
punishment than it could for any of the offences. 30 
Bom.L.R. 383; 49 Bom. 916; A.I.R. 1925 Cal. 1015 and 
A.I.R. 1929 Lah, 670, Foil. {^Doratswami C. /. 
and Rama Rao, fj,) HaNUMANTHAYA v, GOVERN- 
MENT OF Mysore. 9 Mys.L.J. 179 = 36 Mys. H.O.R. 
506. 

Ss. 36, 246 (2) and 258 (2) — Scope — Conviction 

under Ss, 380 and 457, /. R, Code — Single sentence 
— Legality, 

S. 35, Cr. P. Code, only prescribes the rules for ths 
assessment of sentence and fixes the limits of the Courts 
.powers of punishment and the sequence in which 
separate sentences, if passed, are to take effect; and 
though the section provides that, on a conviction for two 
or more offences at one trial, the Court may sentence the 
offender to the several punishments, it does not mean 
that it is optional for the Court to do so. Father S. 35 
is not the section which requires the Magistrate to pass a 
sentence on conviction of an accused person. It is S. 245 
{2) in summons cases and 258 (2) in warrant cases 
that prescribe that Ss. 245 (2) and 258 (2) read with 
other sections in Chapters 20 and 21, Cr.P. Code, show 
that the intention of the legislature is that in respect of 
^ach offence there should be a separate sentence on con- 
viction, sentences to be passed being, of course, subject 
to the provisions of S. 35. A single sentence on convic- 
tions under Ss. 457 and 380, I.P. Code, is illegal, in such 
a case separate sentences should be passed. {Shankara- 
naraxana^ RaOy /.) ChaNNABASAVA. In the caie of. 
13 Mys.L.J. 366=40 Mys.H.O.B, 252. 

Ss 36 and 235 (2) — Scope — Distinct offences — 

Offences under Penal Code and under Post Offices Act — 
Separate sentences — Legality. 

Separate sentences may be passed for distinct offences 
under S. 35 read with S. 235 (2), Cr. P. Code, so long 
as the ordinary powers of the convicting Magistrate are 
not exceeded in the aggregate. Where more than one 
offence is proved in respect of which the accused has 
been charged and tried, a conviction and sentence must 
follow in respect of each. Where an accused is found 
guilty under tw’o separate enactments, namely, of offences 
under Ss. 465, 467, 468 and 471, I. P. Code, and also of 
an offence under S. 52 of the Indian Post Offices Act, a 
single sentence for all the offences is not sufficient or 
justifiable though the accused must be awarded separate 
sentences, one for the offence under the Post Offices 
Act, and another for the offence under the Penal Code. 
(^Mahadeveyyay C.J. and Ramachandra Rao, /.) Thim- 
MAPPA Gowda z/. Governnent of Mysore. 12 
Mys.L J. 398= 39 Mys.H O.B. 912. 

—S. 64 (7) — .Applicability — Essentials — Offence 
committed in Bansda State — Arrest in Mysore. 

In order to enable a police officer to arrest under S. 54 
both parts of the section should be satisfied. The arrest- 
ing officer has to exercise his own judcment and form his 
own opinion whether he should or should not act and to 
enable him to do so he must have the necessary facts 
before him. What is reasonable complaint or suspicion 
must at least be founded on some definite fact tending 
to throw suspicion on the person arrested and not on 
mere vague surmise or information. Further the act 
must be one for which there is a present liability to 
apprehension or detention. 

Heldy that there was no extradition arrangement 
between the Bansda State and Mysore and therefore the 
accused was not liable to be arrested in Mysore for an 
offence committed in the Bansda State. {Doraiswami 
lyeTy C.J.) KRISHNAMURTHI NAIDU, In re. 11 
M78.L.J. 13. 


MTS. OB. P. CODE BEDN. (1904), S. 96. 

— — S. 61 — Object— Remand— Jurisdiction of Magis- 
irate. 

The intention of the legislature having regard to 
Ss. 61 and 167 and to the requirements of justice 
generally is that an accused person should be brought 
before a Magistrate competent to try or commit with as 
little delay as poss.ible. Though according to S. 167 a 
Magistrate before whom an accused person is produced 
for remand by the police is empowered to grant remand, 
whether he has or has no jurisdiction to try the case it is 
understood that as a geneial rule the accused should if 
possible be produced before the Magistrate who has 
jurisdiction to try the case. {^Mahaddvayyay j) BABA 
SaS, In the case of. 10 Mys.L.J. 471 = 37 Mys.H.O. 
B. 608. 

“Ss. 69, 70 and 71 — Non-compliance — Trials if 
vitiated. 

Where the summons had not been issued “in dupli 
cate** and no attempt was made to have it served as 
prescribed by Ss. 70 and 7l, 

Heldy that the trial was vitiated and that the defect 
was not cured by S. 537. {Mahadevayyay /.) CHEN- 
niah V. Government of Mysore. lOMysX.J. 
436 = 37 Mys.H C.B. 422. 

Ss. 91 and 92 — Scope — Accused on bail — Failure 

to appear — Magistrate ordering arrest of accused — 
Order of release under S. 498 by Sessions Judge — 
Legality. 

S. 9l of the Cr. P. Code enables the Court to require 
an accused person to execute a bond, with or without 
surety, for his appearance in such Court —when he does 
not so appear as bound under the terms of the bond, S. 
92, expressly authorises the Court to issue a warrant of 
arrest against him and to produce him before the Court. 
The legality of such an order passed under S. 92, can- 
not be questioned by the Sessions Judge on the pretext 
of passing orders on an application under S. 498, Cr. 
P. Code, the Sessions Judge is not competent under the 
law to revise such an order passed under S. 92. 
{Mahadevayya^ C.J.) ViSHAKANTIAH, In the case of ^ 
13 Mys L J. 217= 39 Mys H C.B. 1102. 

S. 92 — Scope — Accused on bail — Forfeiture of 

boni — Pcnver of Magistrate to order arrest — S. 5 14. 

When an accused person violates the terms of his 
bail bond and fails to appear before Court, there is 
nothing in the Cr. P. Code requiring the Magistrate to 
act only under S. 514 of the Code. It is open to the 
magistrate not only to forfeit the bond but also to take 
action under S. 92 of the Code and get the accused 
arrested and produced before him. The accused can 
also be proceeded against under S. 174, I. P. Code, not- 
withstanding the payment of penalty by his surety for 
the accused's absence, {Mahadevayyay /.) ViSHAKAN- 
TIAH, //* i?/". 13 Mys.L.J. 217 = 39 Mys.H. 

C B. 1102. 

- " S. 96 — Search warrant — Issue of — Requisites 

for — General search warrant — Validity of. 

The conditions necessary for 'the issue of a search 
warrant are ; (f) the documents must be distinctly 

specified ; (n) the documents should be necessary for 
the enquiry ; (»/) before granting the warrant, the 
Magistrate must exercise his judicial discretion. The 
Court must have further reason to believe that the 
person complained against is not likely to produce the 
documents in his possession. Where these conditions 
have not been complied with and no finding recorded by 
the Magistrate that the accused is not likely to produce 
them, the issue of a search warrant is illegal. A general 
search warrant is also illegal. (Case law exhaustively 
discussed.) (^Mahadevayyay J.) SiVARUDRAPPA v* 
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Karibasappa. 10 Mys.If.J. 366 = 37 Mys.H.C.B* 
468. 

— — S. 107 — Object — Party fight — Security proceed^ 
tng— Validity, 

The sections in Chap. VIII of the Code are intended 
to be preventive and not punitive, the object being to 
prevent persons from doing something which is likely to 
occasion a breach of the peace in the immediate or near 
future. The meie fact that two parties are fighting does 
not by itself justify an action being taken under S 107. 
iRamachandra Rao.Jf) SriniVASACHAR &. GOVERN- 
METOF Mysore. 11 Mys.L.J. 253=38 Mys.H.C. 

B. 240. 

— — S. 107 — Proceedings under — Right to copies of 
statements of ivitnesst‘s to police officer, 

A person who is proceeded against under S. 107. Cr. 
P. Code, is not entitled to copies of the statements made 
by witnesses to a police officer during the investigation. 
{Mahade7>ayya^ C.J and Shankai anarayaua Rao^JfS 

Veere Gowda Government of Mysore. 12 

Mys L J. 267. 

Ss. 107 and 146 — Scopes Comparison of powers 

under. 

Though in a general sense the pow'ers under S. 107 
are co*extensive with those undei S. 145, there is some 
difference as regards the circumstances in which action 
should be taken under one or the other of the two 
sections or of both. Under S. 107, a Magistrate may 
act on information received about the likelihood of a 
breach the peace. Under S. 145, however, the exist- 
ence of a dispute regarding land likely to cause a breach 
of the peace is a condition precedent to a Magistrate 
taking action. So the scope of S. 107 is much wider 
than that of S. 145. If the dispute relates to land, 
proceedings under S. 145 will be more appropriate than 
proceedings under S. 107. If, on the other hand, one 
party is found to be in actual possession and if the 
opposite party is likely to cause breach of the peace, then 
action under S. 107 against that party will be more ap- 
propriate. If neither party is found to be in possession 
and breach of peace is feared from both the parties 
then the appropriate course w’ould be to take proceedings 
against both under S. 107. but that will not bar the 
Criminal Court from taking action abo under S. 145. 
{Doratswamt lyer^ C.J. and Mahadez'ayya . /.) AVALA- 
PPA V. Mysore Chikkanna. 37 Mys H.C.R. 286 = 
10 Mys L.J. 119. 

S. 112 — Security for good behaviour — Penver 

to reduce pen^d after enquiry. 

Where the Magistrate ha<, in his discretion, fi<ed, in 
the preliminary order, a period not exceeding three years 
ex parte, he is not precluded, after hearing the person, 
from reducing the period because S. 118 merely prohi- 
bits him from making the period longer. {Doraiswami 
Iyer, C.J.) VoniuR Rama v. The Government of 
Mysore. 35 Mys.H.C.R. 469 = 8 Mys L. J. 430. 
— Ss. 118 and 110 — Amount of security. 

The amount of security should not be excessive or 
prohibitive and should be fixed under S 118, Proviso 
(2) with due regard to the circumstances of the case in 
which the station in life of the person concerned is an 
important element for consideration, {/doratswamt lyer^ 

C, jf) VoDDAR Rama v. The Government of My- 
sore. 35 Mys.H.C.R. 469 = 8 Mys Ii.J. 430. 

S. 123c 2) — PoTvers of Sessions Judge and High 

Court to alter the term fired in preliminary order. 

It is open to the Sessions Judge before whom the pro- 
ceeding are laid under sub-S. (2) to pass such orders as 
he thinks fit and in doing so, he is not prevented from 
fixing the period of imprisonment to a shorter or longer 
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term, than that indicated in the preliminary order provid- 
ed the maximum period does not exceed three years* 
The High Court, in the exercise of its powers of revision 
or superintendence, has similar powders. (Doratswamt 
Iyer, C, /.) VODDAR RaMA v. THE GOVERNMENT 
OF MYSORE. 35 Mys H.C.B. 457 = 8 Mys.L J. 430. 

— — S. 144 — Jurisdiction — Order prohibiting 
occupation of house — Restoration of possession — Rights 
of parties — Adjudication upon — Validity. 

After the expiry of an order under S. 144 prohibiting 
occupation of a house which was the subject of dispute 
between several members of a family, the Magistrate 
has no jurisdiction to hold an enquiry into, and 
adjudicate upon, the rights of the parties and restore 
possession to one of them. (Rama Rao. O C. J.) GURU 
RAO V, Hhagirathi Bai. 36 Mys.H.C.R. 122 = 9 ' 
MysL J. 130. 

S. 144 — Order directing third party to take 

possess ion — Validity 

Under S. 144 the Magistrate is empowered only to 
direct any person to abstain from a certain act and to 
take certain order with the disputed property. He has 
no power to direct a third party to take possession of 
the property. (Doraiswann Iyer, C. J.) USMAN KhAN 
Z'. Marulayya. 38 Mys. H. C. B. 146 = 11 Mys.L, J. 
221 . 

S. 1^^— Order under — Revision, 

The High Court has the power to revise the orders^ 
pas.sed under S. 144, Cr. P. Code, even if the order is 
I ex parte and the aggrieved party may show cause 
I against it under Cl (4) of the section. (Rama Rao, J.) 
Hakim Abdul Sattar e/. The Government of 
Mysore. 9 Mys L. J. 118. 

S. 144 — Preliminary order under — Police 

report and reference from Health Officer referred to 
thernn — Copies of — Right of accused to. 

On the refusal of a Magistrate to furnish the petitioner 
with copies of a reference from Health Officer and a 
Police report referred to by him in the preliminary order 
passed by him under S. 144 of the Cr. P. Code, 

Held, that the Police report w’as treated as a com- 
plaint and submitted in discharge of a duty enjoined by 
law on the Police Officer concerned and that the peti- 
tioner was entitled to a copy thereof ; that the reference 
by the Health Officer, however, formed part of corre- 
spondence between two officers whrch culminated the 
submission of the report under S. 144, that it could not 
properly be held to be a public document under S. 74 of 
the Evidence Act and that the petitioner was not enti- 
tled to a copy thereof. (S hankaranaraya na Rao, J,) 

Basappa V. Government of Mysore. 39 Mys. H. 
0 R. 172 = 12 Mys. L.J. 197. 

Ss 146 and l^Q-^Applirabtlily — Disputed pro- 
perty in joint possession of both parties — Attachment of 
legality. 

To a case in which it is clearly established that both 
the parties to the proceedings have been jointly in actual 
physical possession of the disputed property claiming 
under different rights, Ss. 145 and 146, Cr. P. Code, do 
not apply. The Magistrate cannot therefore keep such 
property under attachment or pass any order, as if he 
has no jurisdiction in the matter. (Srinivasa Rao, /.) 
Narasing Bhan V. LAKSHMI Bai. 40 Mys.H 0 R. 
160 = 13 M.L.J. 367. 

Ss. 145, 360 and 637 — Depositions not read' 

over — Illegal t ty . 

Where in proceedings under S. 145, it appeared that 
the depositions taken down in Court were not read 
over to the witnesses in compliance with the provisions- 
of S. 360, held, that it was a serious irregularityi not- 
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cured by S. 537 and that it vitiated the entire proceed- 
ings. {^Rama RaOy /.) NaNJAPPA v, MUDAMMA. 36 
Mys.H.O.R. 376 = 9 Mys.L J. 427. 

8. 146— of Magistrate — Possession under 

Civil Court decree — Symbolical delivery — Effect of^ 

If possession is given under a Civil Court’s decree or 
order it is the duly of the Magistrate to maintain that 
possession as against a party to the suit if the unsuccess- 
ful paity seeks to disturb such possession. It is not the 
object of S. 145 of the Code that one arm of the law 
should fight the other. Even in case of symbolical pos- 
session, the delivery of such possession as between the 
parties to the suit amounts to a transfer of possession 
from one party to the other and the absence of the judg- 
ment-debtor at the time of giving possession does not 
affect the validity of the transfer of possession. {Maha- 
devayyu,/.) BeLATHUR MUNIAPPa, /;/ 37 Mys. 
H.O.R. 373 = 10 MysIi.J. 133. 

'S. Enquiry by Magistrate — Scope of. 

The scheme of Ch. XII of the Cr. P. Code con- 
templates an inquiry solely with reference to the 
fact of possession ii respective of title. A Magis- j 
trate is not therefore at liberty to enter into the merits 
of the respective claims of the parties before him as 
regards their right to possession, except so far as they 
might be helpful in determining the question of actual 
possession. If, thereforci a Civil Court had declared 
actual possession to be with one party, the Criminal 
Court should not go behind it, and set up an indepen- 
dent inquiry. i^Doruisioami lycr^ C , J.) APPAYYA 
Rudramma. 9 Mys.L.J. 349. 

— ~8. Enquiry under — Question of possession 

— Order under S, 144 — Evidentiary value of. 

The order under S. 144 cannot be treated as sub- 
stantive evidence of possession in an enquiry under 
S. 145. It is incumbent on the Magistrate to take evi- 
dence and decide the question ignoring the otder under 
S. 144, 88 I.C. 845 ; 27 C. 785 and A.l.R. 1930 Pat. 
556, Ref. (^Srinivasa lycr^ /.) KaRIYAPPA v, CHIT- 
TAPPA. 9 Mys.L.J, 421. 

8. 145 — Order as to possession without taking 
evi dence — Le gality. 

In order to decide the question of possession under 
S. 145, Cr. P. Code, the Magistrate should not only take 
such evidence as the parties might produce, but is also 
empowered to take further evidence himself. Where a 
Magistrate passes an order under the section declaring 
the possession of a party without any evidence, but 
merely on the basis of the written statements of the par- 
ties, he acts without jurisdiction and the order cannot 
stand. {Ramachandra Rao, J.) A REFERENCE FROM 
Sessions Judge, Mysore. 12 Mys.L.J. 233=39 
Mys.H.C.B. 259 

8. 146 — Order of Civil Court — Duty of Criminal 

Court to give effect to. 

If a Civil Court has passed an order in respect of the 
possession of any immovable property, a Criminal Court 
must in a proceeding under S. 145 of the Court give 
effect to it by ordering possession to remain with that 
party in whose favour the Civil Court has passed the 
order, even if it was only for symbolical delivery of 
possession. {Ramachandra Rao^ /.) SaNNA BHATTA 
V, Ramiah. 10 Mys.L. J. 147. 

- 8. 146 — Order under — Need for evidence. 

The Magistrate in order to decide who was in posses- 
sion should not only take such evidence as the parties 
might produce but is also given the further power to take 
the evidence himself. Where a Magistrate declared the 
possession of the second party merely on their written 
statement and without any evidence. 

Q. D.— II— 130 
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fields that the order was passed without jurisdiction. 
{^Ratnachandra Rao^ /,) NlNGA, In re, 11 Mys.L.J. 
361. 

8. 146 — Preliminary order — Cancellation with^ 

out further enquiry — Impropriety, 

Where a preliminary order has been passed under 
S. 145 by a Magistrate, it is not proper for the succeed- 
ing Magistrate to cancel that order upon a mere review 
of the materials already existing without any further 
enquiry and declare that one or other of the parties is in 
possession. {Rama Rao, /.) NaNJUNUIAH v, NaN- 
JUNDEGOWDA. 9 Mys.L.J. 431 = 36 Mys.H.C.B. 
383. 

i 8. 146 — Possession‘s — Nature of — Possession by 

j vendee of property from owner — Right of owner's 
manager to dispute^ 

A vendee of immovable property who takes a regis- 
tered sale deed from the owner of the property and is 
also put in possession by the vendor, is prima facie to 
be regaided as having established his possession. A 
person claiming to be the manager of the properly can- 
not set up his possession, in proceedings under S. 145, 
Cr. P. Code, against that of the owner who has parted 
with it to the vendee or against the latter. {A,S.R. 
Chan, J.) lingamma v, Chittegowda. 13 Mys. 
L.J. 317 = 40 Mys.H.C.B. 80. 

8. 145 — Scope — Powers of Court — Attachment of 

property — Bonds for produce of property — E^f jr cement 
— Procedure — Power of Criminal Court to enforce, 

S. 145, Cr.P. Code, provides that the Magistrate may 
attach the subject of dispute if he considers the case as 
one of emergency and may aRo make the necessary 
orders for the proper custody of the crops or other pro- 
duce, But it does not specifically provide for a bond or 
mutchalika being taken in respect of such crops or 
produce in consideration of the annulment of the attach- 
ment. Such attachment, the appointment of a receiver 
of the property and all orders incidental thereto in 
proceedings under the section are intended for the benefit 
of the party who may ultimately be declared entitled to 
the property. If a bond is, however, taken by the Court 
in such proceedings, that too enures to the benefit of the 
party who may be so declared. The Code, however, 
contains no provision authorising the Magistrate to 
enforce such a bond by way of execution, and if such 
proceedings are taken, they are ultra vires. All that the 
Court can do after the case is finally disposed of to pass 
such administrative orders as may be necessary in the 
furtherance of the action already taken for the preserva- 
tion and custody of the property. It is inappropriate 
and inexpedient for a Criminal Court to undertake to 
enforce the bond by way of execution in summary pro- 
ceedings ; and an adjudication by the Criminal Court in 
such a matter may not also be le^al; the appropriate pro- 
cedure for the Court is to direct and authorize the party 
who is ultimately declared entitled to the property to 
take suitable action in a Civil Court to enforce the bond. 
{Shankaranarayana Rao, J,) MUNISWaMI v, KRISH- 
nach ar. 13 Mys.L.J. 120 = 39 Mys H O.B. 1042. 

— — Ss. 146 and 146 — Scope — Magistrate unable to 
decide possesst on — Attachment — legality. 

Where a Magistrate finds himself unable to come to 
a definite conclusion on the question of possession in 
proceedings under S. 145, Cr. B. Code, he is justified in 
directing an attachment of the property in dispute under 
S. 146. S. 146, Cr.P. Code, is a corollary to S. 145 and 
comes into operation if the Magistrate is unable to- 
satisfy himself as to which of the parties is in possession 
{Mahadevayya, Offg. C,Jf) RAMAKRISHNA JeTTAPPA,. 
In re . 13 Mys.L. J. 2 = 39 Mys.H.O.B. 767. 
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Ss. 145 and 439 — Severed crops — Order of 
attachment — Legality of — Revist on. 

Whether severed crops are movable or immovable 
property is a question on which the High Courts have 
differed. Where, therefore, the Magistrate who had 
ordered such crops to be attached under S. 145 subse- 
quently raised the attachment relying on the decision in 
30 Cal. no. 

Held, that the Magistrate could not be said to have 
acted illegally in having raised the attachment and as 
the case did not involve any manifest injustice or irre- 
parable damage it did not justify interference in revi- 
sion. (Afahalevyva, 0,C /.) CHlCKtMMA zl G\NG- 

AMMA. 12 Mys.L J. 199 = 39 Mys H C.R. 182. 

" "S. 146 — Proceedings under — Stay of — Ground 

for — Institution of ctvtl suit. 

When once a Magistrate takes cognizance of a dispute 
under S. 145 he can stay further proct^edings only when 
a party thereto succeeds in showing that such a dispute 
does not exist. The mere institution of a suit in a Civil 
Court after the commencement of the criminal proceed- 
ing IS by itself no proof that the likelihood of a breach 
of the peace has ceased to exist so as to entitle the party 
who has instituted the suit to secure a stay of the pro- 
ceedings before the Criminal Court. {Ramachandra 
y.) AMIK Jan Sale, In re, 10 Mys.L.J. 300. 

* "‘Ss. 145 and Factum of possession — Inter- 

ference tn nvision. 

In order to interfere wdth an order under S. 145, the 
Magistrate must have acted illegally or in an irregular 
manner. The High Court cannot interfere with the 
decision of the trial Court on the factum of possession 
merely on the ground that on an examination of the 
evidence it would have come to a different finding. 
(^Mahadevayya, Jf) In the case of VENKATA RaO. 10 
JMysLJ. 283. 

— — Ss. 146 and 107 — Scope — Comparison of powers 
under. 

Though in a general sense the powere under S. 107 
are co-extensive with those under S. 145, there is some 
difference as regards the circumstances in which action 
should be taken under one or the other of the two sec- j 
tions or of both Under S. 107 a Magistrate may act I 
on information received about the likelihood of a breach | 
of the peace. Under S. 145, however, the existence of a 
dispute regarding land likely to cause a breach of the 
peace is a condition precedent to a Magistrate taking 
action. So the scope of S. 107 is much wider than that 
of S. 145. If the dispute relates to land, proceedings 
under S. 145 will be more appropriate than proceedings 
under S. 107. If, on the other hand, one party is found 
to be in actual possession and if the opposite party is 
dikely to cause breach of the peace, then action under 
S. 107 against that party will be more appropriate. If 
neither party is found to be in possession and breach of 
peace is feared from both the parties, then the appro 
priate course would be to take proceedings against both 
under S 107. But that will not bar the criminal Court 
from taking action also under S. 145. (Doraiswami 
lyer^ C.J. and Mahadevayya, /.) AVALAPPA v, MY- 
SORE Chikanna. 10 Mys L.J. 119=37 MysH O.E. 
286. 

' "" S. 145 (4) — Non-exami nation of witness — Effect 

— Pennon. 

The mere non examination by the Court of witnesses 
^of one of the parties to the proceedings under S. 145, 
Cr. P. Code does not entitle the High Court to interfere 
in revision with the order of the lower Court, when no 
^prejudice has been caused to the party thereby, especially 
<ivhen the order has been passed on undisputed facts. 
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{A. S. P. Chari. /.) LlNGAMMA v CHITTEGOWDA. 

13 Mys L J. 317=40 Mys.H.C.R. 80. 

S. 145(8) — Scope — Receiver — Power of Magis^ 

trate to appoint. 

An attachment placed by a Magistrate under S. 145 
enables him to pass an order under sub Sec. (8) for the 
proper custody and sale of crop or other produce the 
subject of dispute pending the inquiry. In other cases 
where he apprehends that a breach of the peace is likely 
to occur in either party trying to get possession of the 
attached property he has the inherent power to prevent, 
such a breach to take possession of the property and 
manage it by entrusting the property in its administra- 
tive capacity to an agent {Doraiswami Iyer, C, /.) 

istarayana Reddi V, Skikantaiya. 11 Mys.L.J. 
51. 

'S 146 (1) — Attachment hy magistrate— Subse- 
quent decesion by Civil Court Right of successful 
party to have attachment released. 

Under S. 146 (1) of the Code the Magistrate may 
attach property which is the subject-matter of the pro- 
ceedings under the circumstances referred to in that sub- 
section only until a competent Court has determined the 
rights of the parties thereto and the person who has 
secured the decision of a competent Court in his favour 
is entitled to have that attachment released. {Shankara- 
narayana Rao, /.) CheNNE GowpA v. LINGE 
Gowda. 11 Mys L J. 409 = 39 Mys. HOB. 133. 

S. 148 { 3 ) — Order of costs — 4 *>sence of evidence 

— Parties not present —Legality of order. 

An order for costs under S. 148 (3), Cr. P. Code 
Regulation, can be passed only in the presence of the 
parties who have a right to be heard, and it must be 
based on proper materials. When there is nothing to 
show that the amount was actually incurred or how it 
was calculated and when the parties are not present, if 
the Court passes such order, it is without jurisdiction. 
{Mahadera\a.O.C. J.) SONNAPPA v. LaKKARPA. 
39 Mys. H C B 595. 

S. 165 (2) — '^Police report'* — Report of the police 

on investigation under S, l55 (2). 

A report submitted on an investigation made under 
S. l55(2)is not a “Police- report" in the narrow sense 
in which that expression is used in Chapter 14 as having 
reference to cognizable offences only. It is however 
“the report of the police officer’’ in the wider sense of 
including within its scope the report by a p )lire officer 
of a non-cognizable offence also. {^Doraiswami!yer,C. 

Rama Rao and Srinivasa Iyer, //.) HaRIYAYYA, 
In re, 86 Mys. H C.R. 476 = 8 Mys. L.J. 462. 

— — 3 . (2)— Powers of Police — Permisnon to 

investigate . 

A police officer can make a repert of a non-cognizable 
offence and ask suo motu a Magistrate, competent under 
S. 155 (2), for permission to investigate. {^Dorainvami 
Iyer, C. J., Rama Rao and Srimvaui Iyer, //) HARI- 
YAYYA, In re, 35 Mys. H C.R. 476 = 8 Mys.L.J. 
452. 

— — — Ss. 156 (2) and 202 fX) —Investigation into 
non-cognizable offttices — Powers of police — Investigation 

under S. 155 and S, 202 —Distinction, 

The Police have the power to investigate into non- 
cognizable offences under S. l55 (2) independently of 
any investigation directed by a Magistrate under S. 202 
(1) The one is distinct from the other. The investiga- 
tion contemplated in S. 202 can be ordered by a Magis- 
trate of the first or second class authorised to take 
cognizance under S. 1^0, to be made by a police officer 
ior the purpose of ascertaining the truth or falsehood of 
t he complaint irrespective of the offence complained of 
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being cognizable or non-cognizable, provided that a com- 
.plaint of facts constituting such offence is received by 
him. The other kind of investigation, contemplated 
>in S. l55 (2) may be also made by a police officer if 
the information received by him discloses the commis- 
sion of a non-cognizable offence, but he cannot make 
the investigation of his own accused ; he can only do so 
if directed by a Magistrate of the first or second class. 
Points of distinction between the two kinds of investi- 
gation pointed out. {Doraiswami lyer^ C. Rama 
Rao and Srinivam Iyer, //) Hakayayya, /;/ 

36 Mys H 0 R. 476 = 8 Mys L. J. 452. 

S. 167 — Destruction of F.I.R. owtn^to lapse 

vf time — No inference against the complainant. 

It is not correct to draw an adverse inference against 
the truth of the complainant’s case by the destruction 
•owing to lap''e of time of the F I. R {Maheuievayya, 

>O.C,/.) Babu V, Governmknt of Mysore. 11 Mys. 
L. J. 475 = 39 Mys.H.C R. 75. 

— — S. 157 — First information report — Evidentiary 
value of — Mode of tendering it in evidence. 

A F. I. R. taken down by a police officer amounts to 
an entry in an official record stating a fact in issue and 
made by public servant in the discharge of his official 
•duty and falls within the scope of S. 35 of the Evidence 
Act and is a relevant fact. But it is not a substancive 
apiece of evidence and is no evidence of the existence of 
the facts which it mentions. It can be used merely by 
way of corroboration or contradiction and not any 
further. The reports do not piove themsselves but they 
/have to be tendered under one or other of the provisions 
•of the Evidence Act and the usual course for the pro- 
-secution is to tender them as corroboration under S. l57 
of the Evidence Act. {Mahadevayya, O.C.J.) HabU 
V. Government of Mysore. 11 Mys. L.J, 475=39 
MysH.O R. 76. 

Ss 162 and 172 — Police enquiry — Statements of 

'Witness — Copies of — Right of accused to. 
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Code. They cannot be used as evidence in order to 
convict the author of that statement. {Afahadevayya, 

/.) Rudrappa V , Government of Mysore. 11 

Mys.L.J. 438 » 88 Mys H.C.R. 412. 

S. 162 — ''Such enquiry or trial*' — Proceedings 

under S, 107 —Right of accused to copies of statements 
of witnesses before police officer. 

The expression “such inquiry or trial’* in S. 162, Cr. 
P. Code, means an inquiry or tiial in respect of any 
offence under investigation at the time when a statement 
i !*» made; and the investigation under S. 162 refers to the 
I inve-5tigation with regard to the commission of either a 



I which a police officer can investigate without the Magis- 
i trate’s order. Therefore a person who is proceeded 
against under S. 107, Cr. P. Code, is not entitled to 
copies of the statements made bv witnesses before the 
police officer daring the investigation. {Mahadevyya, C, 
/. and Shankar anarayana Rao, /.) Veere GowdhA 
V. Government of Mysore. 12 Mys L.J. 267. 

J S 164 — Confesnon — Certificate — Defects in — 

J Effect on admissibilty of confession, 

' The certificate appended to a confession must state 
! that the confession was voluntarily made. But a defect 
I in the certificate appended to a confession recorded 
i under S. 164, Cr. P. Code, does not render it inadmis- 
I sibleif the Court is satisfied that the Magistrate who 
I recorded the same has otherwise complied with the pro- 
I visions of the section, {Mahadevayya, C, J, and 
1 Shankar anarayana Rao, J ) Rama GOVERNMENT 
OF Mvsoke 12 Mys.L.J. 363=39 Mys.H.O.R. 996. 

S. 164 (3) —Confession containing memorand um 
tinder — Proof of. 

When a confessional statement contains a memo- 
randum as required under S. 164, Cl. (3) of the Cr. P. 
Code, a presumption arises that all the formalities have 
been performed and it is admissible without farther 


The accused is entitled to copies of the statements in 
writing made by the witnes^^es before the police during 
'the enquiry or trial for the purpose of cross-examina- 
tion, even if the statements be recorded in the police 
special diary. There is no distinction in this respect 
between a statement recorded under S. l62 and a state- 
ment recorded under S. 172 if a police officer purports 
to record a statement under the latter section. 35 Mys. 
C.C.R. 216; A.I R. 1927 Cal. 644, 6 Rang. 672; A I.R, 
1928 Cal. 260, Foil. {Srinivasa Iyer, /.) Kempeeri j 
TiANjAiVA V , G overnment of Mysore. 9 Mys.L J. 
363 = 36 Mys H.O R. 385. 

— S. 162 — Scope — Previous statement of witness 
-during police investigation — Use of — Procedure, 

The proper procedure under S 162, Cr. P. Code, when 
dt is de-'ired to contradict a witness at the trial by the 
•record of what he stated before the police in the investi- 


proof. When the confession is tendered by the Sessions 
Court it proves itself under S. 80 of the Evidence Act 
without railing upon the Magistrate who recorded it. 
89I.C. 897; 53 Cal 350; Il9 I.C. 193; 119 I.C. 325 and 
120 I.C. 257, Foil. {SreenivQsa Iyer, 0,C.J. and Maha^ 
devayya, J.) PaDMAMMA v, GOVERNMENT OF 
Mysore. 10 Mys.L.J. 386. 

I — 'S. 164 — Record of confession — Compliance with 

formalities — Presumption as to. 

When a confessional statement contains a memoran- 
I dum as required by S. 164, a presumption arises that all 
the formalities have been performed and the confes'^ional 
statement is admissible without further proof. {Maka- 
devayya, C,J. and Shankaranarayana Rao, /.) RaMA 

V, Government of Mysore. 12 Mys. L. J. 353= 
39 Mys H.C.R. 996. 

— S. 164 — Recording of confession — Formalities — 


gation of the case at an earlier stage, is to confront him | Defect — If cured, 

with such record, It is unfair not to so confront him, A Magistrate recording a confession under S. 164, Cr. 
.and at a later stage to examine the police officer and ask P. Code, made to him in the course of a police investi- 
•him to give oral evidence of what the witness stated To gation, must, before recording it, question the person 
•so examine the police officer, without giving the witness making it as to whether he was making it voluntarily, 
-an opportunity of seeing or hearing the record of what The omission to do so is fatal. But S. 533 of the Code 
he stated on a previous occasion, is clearly against the cures a defect, if it is of a formal character, {Maha- 
provisions of S. 162 {Reilly, C. /, and Chari, Jf) drvayya C,J, and Shankaranarayana Rao, RAMA v. 

Govind\ Singh v. Government of Mysore. 13 Government of Mysore. 12 Mys. L. J. 363=3^ 
Mys L J. 94 = 40 Mys H.C.R. 106. Mys H 0 R. 996. 

S. 162 — Statements made during investigation — — S. 167 — Object — Remand — Jurisdiction of 

Use of. Magistrate, 

The statement of witnesses to the police in the course The intention of the legislature, having regard to Ss. 
of an investigation can only be used for only one pur- 6l and 167 and to the requirements of justice generally 
flose, i.^.,as mentioned in the provisos to S. 162, Cr. P. is that an accused person should be brought before a 
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Magistiate competent to try, or commit with as little 
delay as possible. Though according to S. 167 a Magis* 
trate before whom an accused person is produced for 
remand by the police is empowered to grant remand, 
whether he has or has no jurisdiction to try the case, it 
is understood that as a general rule the accused should 
if possible be produced before the Maghtrate who has 
jurisdiction to try the case. {Muhadevayya, /.) llABA 
t/ie case of, 10 Mys L. J. 471 - 37 Mys.H C. ' 

B. 608. 

" S. 174 — Inquest ‘ufort — Copies of — Accused's 
right to — Extent of. 

An accused is entitled as of right to copies of only 
questions No.*.. 4, 6 7 (except 7 a)y 10, 11, 17, 18 and 
19 aiid the answers thereto contained in the inquest re- 
repoit and not to any other questions or answers in it, 
under S. 174, Cr. p. Code Regulation. (A.S.A*. Chart 
and Sreemvasa Rao, J J) LaKKE GOWDA v, GOVERN- 
MENT OF Mysore. 13 Mys.L.J. 444. 

Ss. 177, 179, 181 (2) and Jurisdiction of 

Mysore Court — Crimtnul breach of trust — Sums receiv- 
ed in Mysore, 

The ordinary rule is that the area within which the 
offence is committed, and not the place where the off- 
ence may be found that determines the Court which has 
jurisdiction to try the offence. Rut in cases cf criminal 
breach of trust, the offence may be tiied either at the 
place where the offence was committed, or at the place 
where the property was received or retained. ISo where 
the amounts forming the subject-matter of the charge 
were withdrawn by a company and received in Mysore 
and entered to the credit of the Mysore Development 
Syndicate, the Court at Mysore within whose jurisdic- j 
tion the accounts of the Head OHice are kept and main' j 
tained, has jurisdiction to try the offence, {Doratsivamt \ 
Iyer, C. J.a'td Srinivasa I^er, J.) SiTARAMACHAR ; 
V, The Governmkni of Mysore. 8 Mys.L.J. 385= i 
35 Mys.H.C.B. 319. 

— S. 188 — Apph ability, ■ 

Where the prcjceedings do not disclose any intention i 
on the part of the police or the Magistracy to deal with ! 
the alleged offender in the Mysore State itself as if the | 
offence itself had been committed in Mysore. i 

Held, that S. 188 cannot apply. {Doiatswami Iyer, | 
C*. y.) Krishnamurthi Naidu 7// llMysL. ; 
J. 13. 

S. 188 — Defamation — Publication originally | 

alleged within Mysore — Publ nation proved to be outside 
Mysore — Resort to S. 188 in revision — Ptf missibihty. \ 

The accused was originally charged with defamation I 
in M>sore State and convicted. In revision, it was • 
proved that the publication of the alleged defamatory I 
publication matter had taken place outside Mysore j 
State. Thereupi)!! the prosecution sought to support | 
the conviLtion by referring to S. 188, Cr, P. Code. | 

Held, this amounted to a ntw and different version of ; 
the case, which the petitioners had no opportunity to | 
meet in the trial Court and so could not be allowed in I 
revision. 45 M.L.J. 754; 30 C. 402; l5 Bom. 49l, Ref. 
(Rama Rao. J.) DODDA DaSAPPA v, DaSaPPA. 9 
Mys.L.J. 86-36 Mys.H.C R. 269. 

S. 190 (1) (b ) — Pcavers of Magistrate — Police 

report of uon-cognizable offence. 

It is not peimissible for a Magistrate to take cogni- 
zance of a non-cognizable offence on a police report 
under 8 155 (2) seeking permission to investigate. But 
when a report of facts con*'tituting a non-cognizable 
offence is made by a police officer under S. 190 (1) (3 ) 
whether after investigation under S. 155 (2), or before 


M7S. CB. P. CODE BEG. (1904), S. 195. 

the Magistrate to whom the report is sent if otherwise 
competent may take cognizince of the offence. 5l Bom, 
498, Ref. (Doraiswami Iyer, C.J,, Rama Rao and Sri- 
nivasa I yer , J / .) IIAKIYAYYA, re, 35 Mys H.C. 

R. 476=8Mys.L.J. 462. 

Ss. 195 and 476— to apply for sanction — 

Private party. 

It IS not open to a private person under the amended 
i Code to ask for sanction to prosecute but he can move 
I the Court to take action. Nor is it open to a private 
I person to take proceedings himself alter taking the 
j sanction of Court under the old S 195 of the Code. 

I i^Doraiswamy Iyer, C. J, and Ramachandra Rao, /.)■ 

I Shamanna Gowda v, Srirangappa Rang.asam- 
I APPA. 9 Mys.L.J. 423. 

I — S. 196(1) (a) — Offence under S, 186 I, P, Code 
I — Obstruction to Revenue peons and patel — Absence of 
j complaint by them — Effect — Defect — If curable — Ex' 
ami nation as witnesses of public servants concerned*^ 

: I f can validate complaint, 

} In the ca^e of an offence under S. l86, I. P. Code, for 
j causing obstruction to Revenue peons and the patel in 
' the discharge of their duties as public servants, S. 195 
i (1) (a) requires that a complaint should be made by the 
I public servants concerned, namely the Revenue peons 
; and patel or the Revenue Inspector or Amildar to whom- 
j they are subordinate. In the absence of such a com- 
plaint the Magistrate has no jurisdiction to take cognis- 
ance of the offence. The mere fact that on the report 
of the Revenue Inspector the Amildar forwards it to a 
Police Inspector and the latter in terms places a charge- 
sheet would not be a sufficient compliance with S. 195* 
(1) (rt). Nor can the fact that the public servants who 
ought to have made the complaint are examined as 
witnesses for the prosecution cure the defect in the com- 
plaint. S. 537, Cr. P. Code, cannot cure the defect iiv 
view of the mandatory provisions of S. 195 (l)(a). 
{Srinii'asa Rao, J.) MaRI LiNGA r'* GOVERNMENT 

OF Mysore. 13 Mys L J. 464=40 Mys H.C.B. 348. 

— — S. 196 (1) (b) — Applicability — False charge — 
Dismissal of complaint on Police “i9” Report — Prose- 
cution under S, 2ll, /, P, Code — Sanction of Magis- 
trate — N ecessi t y , 

A complaint of theft was made to the Village patel. 
On investigation by the police it was found to be false 
and malicious and the police sent a ''B'' report to the- 
Magiiktrate, who, accepting that report, dismissed a com- 
plaint. The complainant was then prosecuted for am 
offence of false charge under S. 211, I. P. Code and the 
plea was raised that sanction had not been obtained' 
under S. l95 {Ji), Cr. P. Code, from the Magistrate who 
dismissed the complaint of theft. 

Held, that the Magistrate’s act in accepting the “.5”’ 
report was not a judicial proceeding and therefore his 
sanction was not necessary for the prosecution of the 
complainant under S.211, 1. P. Code. (^AS, R, Chari, 
/.) RaMAPPA, In the case of, 13 Mys.L.J. 293 = 49' 
Mys.H.O.R. 18. 

S. 196 (1) (b) — Applicability— O/fence under 

S, 199, 1,P. Code — False declaration to currency officer 
— Prosecution — Complaint by currency officer— If 
necessary. 

In the case of an offence under S. l99, 1 . P. Code, it 
is only if the offence has been committed in relation to a* 
proceeding in Court, that a complaint as required by 
S. 195 (1) (^) Cr. P. Code, is necessary. But when the 
offence is committed before a public servant who is not 
the presiding officer of a Court, e,g„ a currency officer 
who is authorised by the rules under the Paper Currency 
Act to take evidence, such a complaint is not necessary.. 
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An accused who sends a false declaration to the currency 
officer alleging loss of a half-note and fraudulently 
claiming the value of the note, he can be prosecuted for 
an offence under S, 199 without the complaint of the 
currency officer. S. 195 (1) (^) does not apply to such a j 
case. ^Ramachandra Rao, /,) PaRASURAM SaIT z/. ■ 
Government of Mysore, 12 Mys L.J. 467. ' 

"’S. 195(1) (b) — Applicabthty — Police inquiry — 
No proceeding in Court, 

The offence contemplated in S. 211, I. P. Code, must j 
be divided into two parts, one is where the report made I 
to the police investigation which in turn led to a pro- I 
ceeding in a Criminal Court and the other is where the | 
report led merely to a police enquiry but not to any pro- | 
ceeding in Court. To the former case S. 195 (1) (3) of I 
the Cr. P. Code will apply but not to the latter case. 24 I 
Mys. C C.K. 52 ; 46 A. 906 ; 9 Lah. 408 ; A. I.R. 1929 | 
Sind ll5 ; 53 Cal. 824, Ref. to. (^Dor'itswami Iyer, C. i 
J. and Srinwam lyer^ /.) MuddaRANGA v. G0« i 
VERNMENT OF MYSORE. 9 MyS.L.J. 112 = 36 Mys.H. I 
C.B. 238. i 

" "S. 197 — Chairman of village Panchayat — Pro- \ 
Hcution — Previous sanction of Local Government, j 

Previous sanction of the Local Government is neces- • 
sary to launch a prosecution against the chairman of a 1 
village Panchayat. {RamachandrOf Rao^ /.) SUBBA ! 
RAO V. Government of Mysore, ll Mys. L.J, i 
353=36 Mys. H C.B. 385. j 


MYS. OB. P. CODE BEG. (1904), 8. 238, 

the merits, a Magistrate is competent to reopen the case. 
{Shankaranarayana Rao, J,) In re NARAYNaPPA. 12 
Mys.L.J. 409 = 39 MysH.0.B. 869. 

—8. 204 — Issue of process -^Ground for — Appre- 
hension of offence. 

The very definition of complaint implies that an 
offence has been committed and not that a suspicion 
exists that an offence may have been committed or is 
about to be committed. S. 204 requires that the Magis- 
trate should be satisfied that a prtma facte case has 
beeii committed before he can proceed to issue process. 
He is not competent to issue process in anticipation of 
an offence being committed, (Mahadevayya, J.) SlVA- 

RUDRAPPA Z/. Karibasappa. 10 Mys-L.J. 366 = 37 
Mys H.O.B. 468. 

S. 204 — Reserving cross-examination’— No right 
of accused. 

The ordinary rule according to the Evidence Act is 
that the witnesses should be examined in chief, cross- 
examined and re examined; there is no express provision 
for postponing the cross-examination of witnesses till all 
the prosecution witnesses have been examined in chief. 
There is no right conferred upon the accused by the Cr. 
P. Code Regulation to reserve cross-examination. 
( Mahadevayya, O.CJf) RAMASETHU IYER, In re. 12 
Mys.L J. l = 39Mys.H.O.R. 581. 

S. 205 — Wrong issue of warrant — Modification 
into summons. 


’S. 197 — Public servant charged with bribery — ' 
Need for sanction, , 

Where an Inspector of Police was charged under 1 
S. 161, Indian Penal Code, for bribery, 

Held^ that the offence could be committed only by a ! 
public servant acting as such and that sanction to pro- | 
secute was necessary, {Doraiswami Jyer^ C. Jf) ! 
Srinivasa Row, inre, lOMys. L.J. 474=37 Mys. 
H.C.R. 514 

— — S. 200 — Object of examination of complainant. 
The statutory obligation to examine the complainant 
under S. 200 is a valuable safeguard contemplated by 
law. The examination should be sufficient to satisfy the 
Magistrate about the veracity of the complainant and to 
enable him to ascertain if there is a prima facie case. 
It is not a mere form. {Mahade7>ayya^ /.) SlVA- 
RUDRAPPA z/. Karibasappa. 10 Mys. L.J. 366 =37 
Mys.H.O.R. 468. 

8 202 — Scope — Notice to accused before summon 

— Proprt cty — Discretion — Accused — -Mea in ng. 

It is not anywhere laid down in the Cr. P. Code, that 
a magistrate should issue a notice to the accused to show 
cau-e before the issue of summonses. Not only is the 
issue of such a notice unauthorised under the Code, but | 
the practice of making the accused a party to proceed ! 
ings under S. 202, Cr. P. Code, ought to be condemned. 
A person complained against is not an * 'accused’* before 
the issue of process to him, and the issue of a notice to 
him and hearing him by pleader are unwarranted and 
improper. The Magistrate has a wide discretion to 
grant or refuse processes, and he is not bound to furnish 
an explanation for judicial orders passed by him in the 
intermediate stages of a case. (^Mahadevayya, C. /.) 
Rangappa, In re, 12 Mys.L.J. 262 = 39 Mys.H.C B. 
674. 

——8. Dismissal of complaint under — Fresh 

complaint — ff barred. 

The dismissal of a complaint under S. 203, Cr. P. 
Code, does not bar the filing of a fresh complaint on the 
same facts, notwithstanding that the order of dismissal 
has been confirmed by a superior Court. When the 
order of dismissal has been passed without reference to 


Where the Magistrate has by mistake issued a 
warrant instead of a summons he can on discovering 
the mistake make an order discharging the bail and 
directing the major process of warrant to take effect as 
a minor process of summons (Ramachandra Kao, /.) 
Visvamanya Thirtha Sree Padangalavaku V, 
Narayanappa. 11 Mys. L.J, 251 = 38 Mys.H.O.R. 

I 92. 

S. 213 — Order of commitment — Contents of — 

Reasons to be recorded. 

The section is imperative and directs the Magistrate 
to give reasons for commitment, which in a case triable 
both by the Magistrate and the Court of Sessions 
obviously include reasons showing why it becomes neces- 
I sary that the superior tribunal should deal with it. 42 
Mad. 83, Kef, {,Rama Rao and Srinivasa lyer^ JJ.^ 

I Abdul Suban, In re, 8 Mys L J. 437 = 35 Mys H. 

I O B. 265. 

I VSiS ameudecl), S. 221 — Previous conviction — 

I Whether should be stated in charge. 

Where the previous conviction renders the accused 
liable to enhanced punishment more severe than that 
provided for in the Penal Code for the particular offence 
charged or to punishment of a different kind it is neces- 
sary to state such conviction in the charge. Where 
however the previous conviction is used not for the 
purpose of affecting the punishment to which the accused 
i> legally liable but merely to influence the Court in 
determining the quantum of punishment adequate to the 
circumstances of the particular case the previous convic- 
tion need not be stated in the charge. (Doraimiami 
lyer^ C J and Ramachandra Aao, /.) MURIGA, In 
the case of. 10 Mys L J. 456. 

8. 225 — Applicability — Joint trial on single 

charge for separate offences- Legality — Effect on con- 
viction. See Mysore Cr. p. Code Regulation, 
S.233. 13 Mys L J, 48. 

8. 233 — Scope— Distinct offences — Different acts 

of dacoity in respect of different sets of persons^Joint 
trial— Legality — Ss. 225 and 537, 

There were two incidents of dacoity in which all the 
accused were involved. The evidence was that the 
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accused, 7 in number, waited on a road and waylaid a 
body of persons in the early part of the night, and after 
an intei val, they w'aylaid another party of persons on 
the same road, committing the offence of dacoity in each 
case. But there was only one trial on one charge, the 
charge not suggesting the two incidents. 

Heldy the two dacoiiies were not part of the same 
transaction, but separate ones, and that the conviction 
on a single charge and single trial was illegal and must 
be set aside. 

Held further^ that neither S. 225 nor S. 537 applied 
to the case. The charge is the foundation of a trial and 
if the charge does not comply with the rule in S. 233, 
subject to the exceptions provided, then the foundation 
for the trial is gone. C .J, and Shankara 

narayana Ra\ J,") SanJEEVa v (k)VERNvtENT OF 
MYSORE. 13 MysL.J. 48^40 Mys.H.C.B. 45. 

8. 233 — S^ope and effect of — Exceptions to rule 

in — Constructioft of, 

S. 233, Cr. P. Code, enacts a general rule that for 
every distinct offence there muFt be a separate charge 
and that every such charge must be .‘■eparately tried. 
But to this rule, there are certain exceptions, which like 
any other statutory exception to a general rule, must be 
strictly construed. If the general rule, which is a most 
important and salutary rule, is violated by the exceptions 
being overstepped, then the whole trial is illegal. 
(^Reilly ^ C.J. and Shankaranarayana Rao, y) SaN 

JEEVA z/. Government OF Mysore. iSMys.LJ. 
48»40 MysHCB. 45. 

— S. 235 — Offences tender Ss. 352 and 504, /. P, 
Code — Single untence ^Legality, 

A Bench of Magistrates convicted the accused persons 
of offences under Ss. 352 and 504, 1. P. Code, and sen- 
tenced each of them to pay a fine of Rs. 5. 

Heldy that though it would have been proper to give 
separate sentences for the offences, the giving of a 
single sentence did not vitiate the trial. {^Doratswtmt 
Iyer, C.J.) SlNGAMMA, In the case of , 11 Mys L 
J. 342-38 MysH.O.R 301. 

8. 235 (2)— Distinct offence — Offences under 

Penal Code and Post Offices Act — Separate sentences — 
Necessity for. See Mvs Cr. P. CODE REGULATION, 
SS. 35 AND 235 (2). 12 Mys.L J. 398. 

— - -Ss 236, 237 and 423 — Conttclton for substan- 
tive offence of f orgeey — If can be altered into one of 
abetment. 

Where it is found that a person who has been con- 
victed of the offence of forgery cannot be dealt with as 
the principal offender, his conviction can still be main- 
tained as an abettor, having regard to the charge 
framed in the case and the defence put forward. 
{Mahadevayya, C.J. and Shankaranarayana Rao^ J.) 

venkataramanayya V. Government of Mysore, 
13 MysL.J. 182 = 39 Mys H.C.R. 1140. 

— -8. 2Z%~- Applicability, 

There is no reason to control or limit the provisions 
of S. 238, Cr. P. Code, as inapplicable to cases tried 
by the jury. A.I.R. 1927 Lah. 519; A.I R. 1926 Bom. 
134; A.I R. 1926 Cal. 1059 and 6 Mys.C C.R. 80, Ref. 
i^Doraisiuami Iyer, C.J. and Rama Rao, J.) SRI KAMA 
Bhattachar V. Government of Mysore. 9 Mys. 
I..J. 142 = 36 Mys H C R. 30. 

• *8. 238 — Charge of dacotty — Conviction for 

robbery — Pt opiiety. 

Since the offence of robbery under S. 392 is a minor 
one the ingredients of which are contained in the graver 
offence of dacoity under S. 305, it is permissible to the 
jury, in a case where the accused are charged with 
dacoity, to convict them with robbery even though no 


MYS. CR. P. CODE REG, (1904;, 8. 241. 

charge was framed specifically with reference to it, 
{Doratswamt Iyer, C.J, and Rama Rao, J.) SKIRAMA 
Bhattachar v. Government of Mysore. 9 Mys^ 
L.J. 142-36 MysH.C.R. 30. 

8. 239 — Joinder of charges — Test of legality^ 

Strength or weakness of evidence adduced. 

Charges against different persons cannot be tried at 
the same trial unless there is a genuine attempt on the 
part of the prosecution to bring in evidence to show that 
they are charges which under S. 239, Cr. P. Code, can 
be tried together. If there is a genuine attempt at so 
proving, the fact that the evidence when tested at the 
trial turns out to be weak or insufficient or untrue does 
not make the trial illegal. The question whether a 
joinder of charges, i- legal or not cannot be tested by 
the strength or success of the evidence brought to 
suppoitthem. (Rei/ly, C.J. and Shankaranarayana' 
Rao, J.) Nagappa V. Government of Mysore, 
40 Mys H.O.R. 399. 

——8. 239 — One complaint regarding three distinct 
offences— Joint trial — Validity of. 

Where the offences with which the three accused were 
charged were quite separate and distinct and could not 
be treated as parts of the same transaction, the mere 
fact that one complaint was presented in respect of all- 
of them is not sufficient by itself to warrant a joint trial' 
under the law. 50 M. 735 and A.I.R. 1927 Lah. 274, 
Foil. {Ramachandra Rao, J.) GULOJI, In re. 10” 
Mys.L.J. 118. 

S. 239 —^'Same transaction"* — Attack on different 

members of a procession — Complaints by attacked per~ 
sons — Joint trial — Legality. 

Two brothers, who were members of a procession, 
when returning along with the other members of the- 
procession, were abused by the accused who also attack- 
ed one of them. The other who went to his brother's 
rescue was also attacked and beaten in turn Two- 
complaints were preferred by the two brothers and 
both ot them w^ere clubbed together and a joint triaK 
W. 4 S held resulting in conviction. No question of pre- 
judice was raised until both sides had closed their cases. 

Held, in revision, that the acts w’ere parts of the same 
transaction, and the joint trial was not illegal, no pre- 
judice having been shown to have resulted as a result 
thereof. (A.S R. Chart, J.) YflLIAH t/. YELLIAH,. 
13 Mys L J. 314 = 40 Mys.H O.R. 76. 

-S. 239 — ^'Same transaction" — Test, 

Tw’oor more persons can be tried together for offen- 
ces committed in the course of the same transaction; it 
is not necessary that the offences should have been 
committed simultaneously or within a short interval of* 
each other, but there mu.st be a continuity of purpose or 
action running through all of them. The determining: 
factor as to the legality of a joint trial is not its result 
(Case law discussed.) {Mahadevayya, J.) SuBBE GOW- 
DA, In re. 10 Mys.L.J 342. 

8. 241 — Scope — Trial begun as warrant case for- 

tvfo offences — Suh^quent substitution of procedure for 
summons case — Legality. 

Where the trial of a case has begun as a warrant case, 
it is not open to the magistrate to convert it into that 
of a summons case. The fact that the complainant 
whose complaint discloses two offences, one a summons 
case and the other a warrant case, does not choose to 
press his case as regards the latter, dots not justify the 
magistrate to adopt the procedure for summons cases 
in the middle of the trial. The question as to the pro- 
cedure depends on the complaint laid and the notices- 
issued to the accused as well as the commencement o5' 
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the case by the magistrate, and not on what section of 
the Penal Code the accused can be convicted, {A.S,jR 
Chari, J,) ChiTTa v. RaMA BOYI. 13 Mys.L.J.311 
«40 Mys.H.CIR 60. 

( as amended ), S. 243 — Summom case— Place \ 

of gutit — Disctetton of Magistrate not to accepts I 

Under S. 243 as amended the Magistrate now posses- i 
ses a discretion in summons cases as to convicting an | 
accused who pleads guilty. In recording the plea of | 
guilty it is necessary lor the Magis-trate to be satisfied j 
that the plea was properly made after the nature of the | 
offence was explained to and understood by the accused | 
so that the plea may amount to a confession of guilt. | 
(^Mahadcvayya, O.C,J. and Ptimachaudra Pao, /.) j 
Mahomed issuff, in u. ii Mys.L J. 291. j 

S, 245 — Order of release— Validity. 

Where the accused pleads guilty to a charge and the ^ 
Magistrate does not proceed under S. 349 and S. 562 is ; 
inapplicable to the case, an order releasing the accused j 
after admonition cannot be passed under S. 245. 
{Srinivasa ! yer J.) hire, CHlNTAMANl. 9 Mys. 
L-J. 66. 

S. 245 (2) — Scope and effect of — Convictions 

under Ss 457 and 380, 1. P. Code — Separate sentences 
to be passed. See MYSORE Cr. P. CODE REGULA- 
TION, SS. 35, 245 (2 ) AND 258 (2). 13 Mys.L. J. 234 
=40 Mys HOE. 252. 

■ 8. 247 — Absence of complainant — Dismissal of 

complaint. 

A Magistrate is not hound to wait till the end of the 
day to apply the provisions of S. 247. In a proper case 
however the High Court may interfere with an order of 
dismissal based on the complainant's absence. {Shan- 
karanarayana Rao. /.) RaGHAVENDRAIYA v. DASTA* 
GiRi Sab. 11 Mys.L.J. 318. 

8 247— C ase closed — Death of complainant — No \ 

abatement. 

Where by the time the complainant died the case had 
been finally clo.>ed after the examination of all the wit- 
nesses on both sides and nothing remained to be done, ! 
there is no question of abatement of the case even 
though the complainant died before the judgment was 
pronounced and the effences of which the accused were 
convicted were compoundable. {Shankarav arayana \ 
Rao, J,) DyaNNA, In re. 11 Mys L J. 454. 

S. 247“ Summons to accused returned unserved 

— Order of acquittal — Validity of. 

The Court has jurisdiction to acquit the accused under 
S. 247 from non-appearance of the complainant. When 
the summons is'^ued for the appearance oi the accused is 
not served on him, the provisions of the section are 
attracted if the Court has is.sued summons, it is not 
necessary that the accused should have been served. 40 
Mad. 976, 34 Mad. 253 and 53 Bom. 693, Foil {Dorat 
swamt Iyer, C.J.) AKKAMMa v. NanJUNDAPPA. 
9 Mys L.J. 397 = 36 Mys. H C R. 366. 

S. 250 — Award of compensation — Subsequnt en- 
hancement to make order appealable — Validity of order. 

The Magistrate has no right to pass a final order for 
compensation without hearing the complainant in the 
matter. Nor it is pi open, after once awarding compen- 


recording of reasons it may be said that there is DO» 
compliance with S. 250. A complaint ought not to be 
dismissed merely because the complainant is unable to* 
prove bis case. {Mahadevayya, 0,C.J.) EeRAMMA V., 
Eeru. 11 Mys L J. 376 = 39 Mys.H.C.R. 667. 

S. 260 — Rt^ht to compensation — Conditions for. 

To justiiy an order of compensation to the accused,, 
the complaint should be false and either frivolous or 
vexatious but it does not mean that because a complaint 
is frivolous or vexatious, it is also false. The final 
opinion of the Court should be that the case was false 
and frivolous and not that the explanation of the com- 
plainant was unsatisfactory. 89 I.C. 159 and ll5 I.C. 
334, Ref. {Mahadcvayya, J.) KeMPIAH, In re, lO’ 
Mys.L J. 94 = 37 Mys.H C R. 276. 

. — ——— 8 . 250 — '^VeJLiiitous eharg/'^ 

A “vexatious charge” means a charge which is intend- 
ed to harass the accused and not one made to further 
the ends of justice. 87 I.C. 921 and 94 I.C. 271, Ref, 
{Mahadevayya, J,) Kkm?IAH, In re, 10 Mys L.J. 94 
I =37 Mys.H.C.R. 275. 

I S 2fa0 (1) Cas amended in 1927) — Const ructi c «> 

I — ^showing cause’' against award of tompensaiton — 
i Complainant 5 right to adduce fresh evidence. 

The proceedings consequent on Court calling on the 
' complainant to show cause why he should not pay com- 
I pensation under S. 250, Cr.P. Code, are not separate or 
independent proceedings, but a part and continuation of 
the case ending in the discharge or acquittal of the accu- 
sed. It is, therefore, open to a complainant who has- 
been called upon to show cause to adduce fresh evidence 
to show that his complaint is not false, frivolous or vexa- 
tious. The complainant can only make representations or 
advance argumenis against an order for compensation 
being made and on the evidence already on record in the- 
case and not by means of additional evidence. {A S.R. 
Chart, y ) Naika Gaviah v, Subbiah. 13 Mys.L.J. 
253 = 40MysHO.R. 36. 

I 8. 260 (2) — Order for compensation — When to 

I be made — Mere discharge or acquittal — If a ground. 

The meie discharge or acquittal of the accused in a 
case is not a sufficient ground for making an order of 
compensation under S. 250, Cr.P.Cods. There must be 
sufficient evidence or probabilities to show that the com- 
plaint was not only false, but also frivolous and vexa- 
tious. {A S.R. Chan, J.) NaiKA GaVIAH r/. SUB- 
BIAH. 13 Mys.L J. 263=40 Mys.H.C R. 36. 

(as amended), S. 260 (2 A) — Order fir com-- 

pensation — Non compliance — Simple imprisonment up 
to 30 days. 

It is competent for a Magistrrate passing an order for 
compensation under S. 250 to direct that in default of 
pa>ment the person ordered to pay shall suffer simple 
imprisonment for a period not exceeding 30 days. 5* 
Mys.L.J. 321. distingui^hed as being a case prior to- 
amendment. {Doratswamt Iyer, C.J,') MaGANNA 
Setty, In re, 11 Mys.L.J. 24. 

S. 260 f2-A) — Scope — Order for compensation — 

j In default, imprisonment for one month — Legality, 

An order for compensation under S. 250, Cr.P, Code 
I with a direction that in default of payment of the same, 

I the complainant should suffei simple imprisonment for 


sation, to enhance it subsequently to make the order one month is illegal as it is not in conformity with 
appealable. {Ramachandra Rao. J.) SuBBAMMA v, S. 250 (2-A), as one month might exceed thirty days. 
Shankaranaranayya. 11 Mys.L. j. 468 =88 Mys. {A, S.R. Chan, /.) NAiKA Gaviah v, Subbiah. 
H.C.R. 366. 13 Mys.L.J. 263 = 40 Mys H.C.R. 36. 

3. 250 — Non compliance — Recording of reasons. S* 251 — Procedure under — Trial of case com- 

The policy of the legislature in requiring that reason menced under — Substitution by summons case — Proce- 
should be recorded is obviously to afford an opportunity dure in the middle of trial — Legality. See MYSORE 
to the appellate or revising tribunal to consider the suffi- CR. P. CODE REGULATION, S. 241. 40 Mys.H.C.R. 
ciency of the reasons so recoeded. In the absence of such 60 . 
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Ss. 252 and 263 — Non-cogntzable offence — 
Absence of complaint — Trial based on p Itce report. 

It is not illegal for a Magistrate to charge or convict 
an accused ot any non -cognizable offence even though 
the trial began only on a police report and there is no 
complaint of such offence in the first instance. {Rama- 
chandra Raot /.) MUNISAMAPPA, In the case of. 

11 Mys.L J. 236 -38 Mys H O R. 92. 

Ss. 252 (2) and 253 (2) — Powers of Magistrate. 

The fact that the Magistrate, after examining the 
prosecution witnesses present before the Court, refused 
to adjourn the case for examining two more witnesses 
and uischarged the accused, is no ground for the High 
Court to inter feie in revision with the dischaige. 
{Doratmamt Iyer, C,J.) GaNGHARAPPA, In re. 

8 Mys.L.J. 432- 36 Mys.H.C R. 442 

S. 264- ^ faming a charge — Stage for — Exa- 
mination of all witnesses not nectssary. 

It is nowhet e laid down in the Code that a Magistrate 
should never frame a charge under S. 254 before all the 
prosecution witnesses have been cross examined by the 
accused. Even at any previous stage, t.e as soon as he 
finds a prima fane case made out, he is en tiled to frame 
a charge. {Mahadevayya, 0 C.J.) RaMaSETHU IYER, 
In re. 12 Mys.L J. 1 =39 Mys H.C R. 581. 

S. 254 — Sope — Facts in charge sheet amount to 

offence undtr S. 199, I .P. Code — Section not mentioned 
— Charge under S. 199 — Power of Court. 

The charge-sheet again.st the accuse<l referred to facts 
which covered an offence under S. 199, I.P. Code. The 
Court, proceeding on the ba'-is of the charge sheet, found 
that there w’^s evidence to support a charge under the 
section and thereupon framed such a charge, though 
there was no reference to S. 199 in the complaint or 
charge sheet 

Heldy that the Court had power under S. 254, Cr. 
P. Code, to frame the charge. {Ramachaudra Rao^ /.) 
Parasukam Sait v. Government of Mysore. 

12 Mys L J, 467. 

^S. 266 (as amended) — Procedure — Duty of 
Court to fix date for next hearing. 

Where the Magistrate did not comply with the proce- 
dure laid down in S. 256, Cr.P. Code, inasmuch as, 
after the charge was farrTie{l, he forthwdih proceeded to 
question the accused whether he wished to cross- 
examine the prosecution witnesses without fixing a date 
for the next hearing or regarding any reasons for the 
course adopted by him. 

Hetd^ that the procedure was irregular as the accu- 
sed was deprived of the benefit of an interval of time to 
which he was entitled under S. 256 and that as the 
accused has been prejudiced thereby, the conviction 
should be set aside. {Rama Rtw^ J.') SonaPPAz'. 
Government of Mysore. 36 Mys. H C R. 396 = 

9 Mys. L J 236. 

*■ Ss. 256 and 537 — Scope of S. 256 — ’Non-com 
pliance with — Irregularity, 

The provisions contained in S. 256 are merely direc* 
tory and are not provisions relating to the mode of trial 
bat only lay down a rule of procedure; therefore the non- 
compliance wdth those provision^ is no more than an 
irreg)ilarily in procedure which can be cured by S, 537, 
Cr. P. Cude. {Mahadevayya, OC.J') KamASETHU 
Iyer, in re. 12 Mys L J. 1= 39 Mys H O.R. 681. 

-S. 257 Issue of process^Dtscretion of Magis- 
trate. 

Though S. 257 is in terms mandatory, the Magistrate 
has discretion to refuse the application if he is satisfied 
that it is made for the purpose of vexation or delay or 
for defeating the ends of justice. The omission to issue 


I MYS. OR. P. CODE REQ. (1904), 8. 263. 

summons will not vitiate the trial in the absence of 
proof of prejudice to the accused. {Shankar anarayana 
Rao, J.) Skinivasiah /« of, 11 Mys.L. J. 

360=38 Mys. H O.R. 329. 

S. 268(2) — Scope and effect of — Convictions 

under Ss. 457 and 380, I.P. Code — Separate sentences — 
Necessity for. See MYSORE Cr. P. CODE REGULA- 
TION, bs. 35, 245 (2) AND 258 (2). 40 Mys. H.O.R. 
252. 

S. 259 — De novo trial — Power of Magistrate to 

order discharge. 

When a de novo trial if granted the prior proceeding 
are entirely wiped ont. The original charge goes and the 
Magistrate who takes up the fresh trial may discharge 
the accused under S. 259. {Mahadevayya, 0,C.J. and 
Ramachandra HaOy J ) DyaVANNA, In re, 11 Mys. 
L.J. 314 =39 Mys H O.R. 693 N. 

(as amended in 1927), S. 2,%^— Interpretation, 

The w'ords in S. 259, ‘‘or is not a cognisable offence'^ 
added by the amending Code of 1927, should be read as 
disjunctive. It means that the offence should be one 
that is lawfully compoundable or one w'hich does not 
amount to non -cognisable offence or the offence may 
l)Oth be lawfully compoundable as well as non cognisa- 
ble. {Doraiswanit Iyer, C./.) CHIKKA ThiMMIAHz/. 
Hosamane Basapa. 10 Mys. L.J. 70=37 Mys. H. 
O.R. 40. 

— — S. 260 (m) — Applicability — Cattle Trespass Act^ 
S, 24 — Summary trial of offence under — Legality^ 

S. 260 (w), Cr. P. Code, only provides for cases fall- 
ing under S. 20 of the Cattle Trespass Act. Summary 
trial of a charge under S. 24 of the Cattle Trespass Act 
is therefore illegal. {Skankaranarayana Rao, J.) MUNI* 
APPA V, BETHAM ANGALA KHADER SaB. 13 MyS. L. 
J. 1 = 39 Mys.H.C.R. 766. 

S. 260 (2) — Summary trial — Deseret ton vf 

Magistrate, 

S. 260 gives discretion to the Magistrate to decide 
whether to try the case summarily or in a regular 
manner. Where the complaint did not specify the 
offences which, according to him, the acts attributed to 
the accused constituted under the law, nor at the time of 
the issue of process did he represent to the Magistrate 
that the case fell under S. 355, Penal Code requiring a 
regular trial, nor did he during the progress of the 
I summary trial request the Magistrate for a regular 
trial, the discretion of the Magistrate in adopting a 
summary trial cannot be interfered with. {Rarna- 
ckandra Rao, /.) SUBBAMMA v. ShaN KARAN ARA- 
nayya. 11 Mys L J. 468 = 38 Mys. H.C.R. 365. 
S. 262 {yi)—Summary trial — Reasons for con- 
viction — Statement of — Necessity for. 

In the case of a conviction under JS. 263, it is obliga- 
tory for the Magistrate to give a brief statement of the 
reasons for conviction. This provision should be 
strictly complied with, as without such safeguards the 
Couit of revision will not be in a position to arrive at 
the conclusion, whether the order of the Magistrate was 
right or wrong. The reasons should show that there 
was evidence to prove the existence of the ingredients 
necessary to constitute the offence of which the accused 
is convicted. 18 Bom. 97, Ref. (Doraiswamt Iyer, 
C.J) Byrappaz/. Kempiah. 9 Mys. L.J. 316-36 
Mys. H.C.R. 224. 

— — Ss. 263 and Scope — Summary trial — 

Examination of accused — Proicdure. 

Where it is clear from the order sheet of a summary* 
trial that after the close of the prosecution case the 
accused were examined and their pleas recorded again 
after the charges were framed against them, there is 
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safficient compliance with the procedure laid down in 
theCr. P. Code, even though the pleas of the accused 
have not been separately recorded in the form of ques- 
tions and answers. S. 263, Cr. P. Code, considerably 
modifies the normal procedure prescribed in the case of 
ordinary trials and if the conditions laid down in that 
section are complied with, there is no irregularity 
merely because S. 342, Cr. P. Code, has not been 
^literally comoiied with {^Shankaranarayana Rao^ J ) 
Gangi redov z/. Cover MMEN i’ of Mysore. 13 
Mya. L,J. 2U = 40 Mys H.O.R. 119. 

——-3. 263 [h) — Strict compliance necessary. 

S. 263 should be strictly complied with in order 
to enable the revision Court to satisfy itself that the 
necejssary ingredients constituting the offence have 
been proved. {Doratswimt lyer^ C.J.) ChiKGANT- 
LAPPA V, government OF MYSORE. 11 MyS. Ii.J. 
426 ^38 Mys. H.CR. 384. 

-Ss. 269, 418 and 536 —Scope — Offence under 

S. 149, /./*. Code — Trial by jury instead of with asses- 
sors — Validity — Appeal — Interference — Limits. 

before a jury can find any person guilty or liable 
under S. 149, I P. Code, they must find him guilty of 
being a member of an unlawful assembly; and the 
•question whether a person is guilty of being a member 
of an unlawful assembly in the state of Mysore is not 
triable by )ury. Consequently a trial of an offence under 
8. 149, I.P. Code, by a jury is irregular. But the trial 
not being invalid altogether by reason of S 536, Cr P. 
•Code, the appellate Couit can only interfere with the 
-verdict of the jury on a question of law and not on a 
question of fact, as S. 418, Cr. P. C'ode, provides for no 
appeal on a matter of fact in such a case, (^Retlly^ C* 
y. and A.S R. Chari, J.) MAHOMED IMAM v. 
•Government OF Mysore. 13 Mys. L.J. 370==40 
Mys.H C R. 200. 

3. 288 — Statements of witnesses before committing 

magistrate — Us. of — Piocedure — Rmht of Public Pro-- 
secutorto cross examine — Prosecution witnesses. 

It is a wholly unjustifiable procedure to allow the Pub- 
lic Prosecutor to cross examine his own witnesses in the 
•course of ihtir examination-in-chief, without any special 
permission to do so and wiihout suggesting any hostile | 
attitude or untruthfulness on their part, by confronting I 
them with their statements before the Committing Magi^- | 
trate. The proper procedure, if the Sessions Judge i 
thinks it proper or necessary to treat those statements as 
•evidence in the case, is to bring the whole of their de- j 
positions into the record under S. 288, Cr. P. Code, and | 
to let the Public Prosecutor a.«k the witnesses whether 
•they had not made prior statements, which were not in | 
accordance with their evidence in the Sessions Court, To 
do so is wholly improper. {Rtilly, C,J. and Chari, J ) 
Mancha Naika (Government OF Mysore. 13 
MysLJ 132 -40 Mys H C.R. 208. 

— — S. 271 — Scope — Murder charge — Plea of guilty 
— Conviction on — Propriety — Proper procedure. 

It IS very unusual and undesirable that a plea of 
guilty to a charge of murder should be accepted and an 
accused person convicted upon it without tiial. Under i 
S. 271, (Jr. P. Code, an accused may be convicted on a j 
plea of guilty; but the Court is not bound to do so and I 
convict him on the plea of guilty alone. In a murder I 
charge even if the accused pleads guilty, a plea of not ! 
guilty should nevertheless be entered for him in order 
that all the evidence in the case may be before the 
Court and that it may be fully threshed out. (^Reilly, 
C J. and Shankaranarayana Rao, /,) RUKKAPUJARY 

xf. Government of Mysore. 13 Mys.L J. 393. 

-S. 288 — Statement before Committing Magis- 
ierate retracted in Sessions Court— Evidentiary value of. 


MYS. OR. P. CODB BBGfr. (1904), S. 307. 

I The statement of a witness made before the Commit- 
ting Magistrate and transferred to the Sessions record 
in accordance with the provisions of S. 288 of the 
Criminal Procedure Code is not restricted to purposes of 
contradiction or corroboration of the evidence given 
before the Sessions Judge, but can be acted upon as 
substantive evidence to base a conviction. It should be 
accepted with great caution but it is evidence and the 
object and effect of S. 288 of the Code is to place the 
deposition of a witness before the Committing Magis- 
^ trate on exactly the same footing as the deposition in the 
1 Sessions Court. 46 B. 97; 45 M 766; 47 M 232; 53 
I Cal. 181; 47 A. 276; 49 A. 251 and 6 Lah. l99, Foil. 

I (Sreenivasz Iyer, O.C.J, and Ramachamira Rao, /.) 
Nagappayya V . Government of Mysore, 10 
Mys.L.J 162. 

— . .. .8. 297 — Misdirection — Charge of dacoity — 
Failure of Judge to call attention of iury to the part 
I in the crime of each of the aroused — Verdict for robbery 
J — V at id it y of. 

I S. 238 permits a conviction for a minor offence 
I where in the course of a trial for a graver offe ce, all the 
particulars a combination of which constitutes the 
minor offence happen to be completely proved, even 
though the accused not specifically charged with 
i the minor offence. Ordinarily there may be no difficulty 
I but it is necessary for the Judge to be careful when a 
' person is to be convicted not for the substantial offence 
I in respect of an act done directly by himself but con- 
I structively for acis done through others. For example, 
I the offence of dacoiry can be committed not only by the 
I per‘?ons that actually rob, but also by those who abet 
j and are present in furtherance of the common purpose. 

I So if out of five persons charged with dacoity, two of 
I them are found to have had nothing to do with it, it is 
. imperative for the Judgj to call the attention of the 
! jury to the parts in the crime to be assigned to each of 
I the remaining accused and to the evidence thereon with 
; a view to convicting them of robbery. Failure of the 
Judge so to do amounts to a misdirection vitiating the 
I verdict and the conviction. 34 Mys. C.C R. 333 and 
26 Mys. C.C.R. 113, Ref. (iJoraisniamt Iyer, C,J, 
and Rama Rao, J.) SrIRAMA BhaTIAChaR v. 
Government of Mysore. 9 Mys. L.J. 142=36 
Mys. H.C R. 30. 

” 8 . 307 — Reference — Competency — Sessions Jud^e 
not disposed to agree with verdict of tury — If a ground. 

The mere fact that a Sessions Judge is not disposed to 
agree to or accept the Jury’s verdict is not a sufficient 
reason for him to make a rtference to the High Court 
under S. 307, Cr. P Code. To justify a leference, the 
Judge must not only disagree with the verdict of the 
Jury or the majority of Jury, but must also be clearly of 
I opinion, that it is nece‘*sary for the ends of justice to 
I submit the case to the High Court. In other words, 
j the veidict of the Jury must be one which the Judge 
would not himst-lf have found, had it been his duty to 
I come to a finding in the case, and furthei the verdict 
i must in his opinion be perverse, or unreasonable, or 
unwarranted in such a wray that no jury, reasonably, 
carefully and propel ly considering the case could have 
come to such a verdict. {Reilly, C. J, and Shankara-' 
narayana Rao, J.) H ANUM ANTHAGADU, In the case 
of. 13 Mys L.J 214 = 39MysH.C.R. 1213. 

S. 361— Reference under --Competency — Judge 

disag*’eetng with unanimous stgrdict of inry — Reference 
— Competency — Interference by High Court — 
Principles, 

It is not in every case of doubt nor in every case in 
which a view different from that of the jury can be 
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entertained on the evidence, that a reference is to be 
made to the High Court under S. 307, Cr. P. Code, but 
only when the verdict is manifestly wrong, and the High 
Court will not interfere in every such case of doubt or 
difference of views; and very strong grounds must be 
made out before the High Court will upset the unani- 
mous verdict of tne jury in the absence of any misdirec- 
tion in the charge, (yf. .V. A*. Chart and Sreemvasa 
Kao, //.) In fc CHINNAPPODU. 13 Mys.L J. 418. 
— S. 337 — Charges under Ss, 302 and 325, /. P. 
Code — Pardon to one of the accused — Acquittal of the 
accused on charge under S. 302 -Admissibility of 
approver's evidence on the charge under S. 325. 

The validity of the pardon tendered to one of the 
accused depends upon the charges framed against the 
accuseil and not upon the result of the trial. \Vhere the 
accused persons were charged with offences under 
Ss. 302 and 325 of the Penal Code and one of them w'as 
granted a pardon and turned approver, the fact that the 
accused were acquitted of the major offence under 
S. 302 closes not invalidate the pardon nor does it make 
his evidence inaimi‘'Sible against the accused on the 
charge under S. 325, though the offence under S. 325, 
Penal Code, is not one in respect of w’hich a pardon can 
be granted under S. 337 of the Cr. P. Code. Once a 
pardon is validly granted, the approver is an approver 
with regard to the whole ca^e, as against all the accu'sed 
and on all the charges. A. I. R. 1926 All. 590; 81 
I. C. 881 ; 87 1. C. 965, Foil. <^Doratnvami Iyer, 
C. y. and Srinivasa Iyer, /.) NEFLAIP^ v . 
Government of Mysore. 9 Mys.L. J. 57. 

S. 342 — Duty of accused under — Statement'— 

Obieci and value of. 

The accused in a criminal case is under no duty to 
make any statement in defence. Put if he does make 
a statement under S. 342, Cr. P. Code, it can be taken 
into con^idcration by the Court to determine whether 
the guilt is proved or not, and to that extent it stands 
on the same footing as other evidence in the case. The 
object of the section is not only for the benefit of the 
accused alone, but it also enables the Court to find out 
the truth, (^Mahadevayya, C. J. and Shankaranarayana 

Kao, /.) LAS Bara v . Government of Mysore 

12 Mys.L J. 133-89 Mys.H.O B. 406, 

— — S. Non-compliance with — Pffect of. 

Non-compliance with the provisions of S. 342, Cr. 
P. Code, will render the proceedings null and void. It is 
not a mere irregularity which can be cured by S. 537 
of the Code. {Mahadeviyya, J,) PaRAKAJEE, In the 
case of, 37 Mys H O.B. 271 = 10 Mys.L. J. 276. 
3. Object of. 
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after the evidence against him has been recorded ; and 
it IS but fair that even when witnesses aie examined by 
the (!ourt suo motu^ during the later stages of a trial, the 
accused should be given an opportunity of the kind 
referred to in S. 342, if, as a result of the evidence so 
recorded new facts are elicited or appear against him. 
i Bui it does not necessarily follow that the omission to so- 
j examine the accused afresh in such a case vitiates the 
* trial. S. 342 casts an obligation on the Court to* 
’ examine the accused at the particular stage, specified, 

. and not at any later stage. iShankaranarayana Kao, 

; y.) Mari Gowija z'. Hale Gowda. 13 Mys.L. J. 
j 346-40 Mys.H.C.B. 143. 

I 3. Scope — Non-compliance with — Omis- 

; ston tJ examine accused — If vitiates trial, 
j The omission to examine the accussd after the close 
. of the evidence of the prosecution and befoie the frain- 

■ ing of the charge, as requued by S. 342, Cr. P. Code, is 
j a serious illegality which vitiates the trial and the con- 
I viction following on such charge. {A. S. K. Chun, J .) 

' IlONNDRAMMA v. SURYANARANAIPA. 13 Mys.L.J. 

■ 295-40 Mys H.C B. 21. 

i —3. 342 — Scope — Question to the accused specifi- 
cally on particular points not necessiny. 

■ All that is made obligatory on the Court by S. 342 is 
to question the accused generally on the case after the 

i witnesses for the prosecution have been examined and 
1 before he is called on for his defence, l^efore drawing 
an inference adverse to the accused from his failure to 
I offer an explanation as regards the piesence of soot in 
j the barrel, it would no doubt be more sati'.faf tory if a 
! question had been specifically put to the act used drawing 
; his attention to the point. But the failure to put such a 
! specifie question is not a serious omission, where the 
i accused has been questioned generally on the case after 
: the examination of the prosecution witnesses. (Case law 
'discussed.) {Mahadevayya.O C, J. and Shankara- 
! narayana, Kao, J,) KamaPPA v. CiOVEKNMENT OF 
i MYSORE. 12 Mys L.J. 73-39 Mys H C.B. 320. 

' - 3. ’Statement of accused — Probative value 

j of, 

! S. 342 is a part of the system for enabling the Court 
to discover the truth. A statement made under S. 342,. 
1 though it cannot form the basis of a conviction, may 
I nevertheless be taken into consideration along with 
i other evidence in the case. The fact r hat the accused 
I subsequently retracted his confession is by itself no 
1 sufficient ground for not relying on ii wheie it is clear 
I that theconfe.ssion was voluntarily made without any 
j external pressure. {^Mahadevayya and Kamachindra 

\Kao,jj.) Government OF Mysore v , Basappa 


S. 342 is framed for the benefit of the accused and I GOWDA. 10 Mys.L J. 304. 


also to enable the Court to discover the truth. The in- 
tention is that the Court should put aside all counsel and 
pleaders and call upon the accused to state in his own 
way anything he may desire so that the Court may 
hear his defence from his own lips. The filing of a 
wTitten statement by the accused cannot be said to 
absolve the Court from the obligation to examine him. 
28 Cr.L J. 417 and 20 A. 264, Foil. (^Mahadevayya, y ) 
V\'\kkY,\n\i,Inthecaseof. Z1 Mys.H.O.B. 271 = 10 
Mys.L J. 276. 

3. 342 — Scope — Compliance with— Procedure in 

summ iiy tri.ils. See MYSORE Cr, P. CODE, SS 263 
AND 342. 13 Mys L.J. 244. 

—3. 342 — Scope — K rami nation of witness by Court 
fxxesxwcAw. at late stage — iaubsequent non- examination of 
accused —If vitiates trial. 

Under S. 342. Cr. l\ Code, the accused should be 
given every facility to offer such explanation as he likes 


3. 342 — Undefended accused — Du*y of Judge as 

to examuMtion, 

When an accused person is undefended, it is the duty 
of the Judge to call the accused's attention to each 
important piece of evidence against him and ask him 
what is explanation is; at the same time he must care- 
fully void anything in the way of cross examining the 
accused. {Keilly. C,J, and Shankaranarayana Kao, y.) 
Nagappa V. Government of Mysore. 13 Mys.L. 
J. 616 = 40 Mys H.C.B. 399. 

— — S. Z^^— Civil full pending — Adjournment of 
criminal case — Rule relating to. 

As a general rule it is not desirable to stay proceedings 
in a criminal case or to go on adjourning the case from 
time to time under S. 344 of the Code on the ground 
that a civil dispute is pending between the parties in a 
Civil Court, in the absence of anything to show that the 
enquiry before the Magistrate is in any way likely to 
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prejudice the trial of the chil suit or that the criminal 
complaint has been filed to coerce the ac«.used to enter 
into a compicmise regatdin^ the dispute. {^Mahaaet"^ 
ayya, O. C. J,) NaGI Reddy v, AdI RedDY. llUlys. 
L. J. 420 » 39 My8.H.O.B. 544. 

•—8.344 — Pmtr of Coi*rt to slay procadin^s — 
Case remedy lor judgn.ent — Stay pending ciiti suit 
^Legality — S. 561*.^. 

S. 344, Cr. P. Code, does not confer any authority on 
a Court trying a criminal case to adjourn the case stne 
die pending decision of a civil suit. When the trial ot a 
case has been completed and the case posted for judg- 
ment, and the judgment is also ready, the trying 
magistrate has no power to adjourn or stay further pro- 
ceedings in the case until disposal of a civil suit. The 
ordinary rule is that a criminal case should be dlspo'-ed 
of with the utmost expedition. It is only the High 
Court that can adjourn the proceeding under S. Sbl-A, 
and that too under exceptional circumstarices ; e. g., 
where the Court is satisfied that the object of the 
criminal proceeding, where the prosecutor is a private 
party, to prejudice the trial of the civil suit or to coerce 
the accused into a favourable compromise of the civil 
litigation, that criminal proceedings are stayed. 
ijShankaranarayana Rao^ J*) MaI.I.aKKA v. EraK 
YATAPPA. 13 Mys.L J. 360 - 40 Mys H.O.B. 149. 
— — S. 344 — Scope — Cost^ of adjournment — Power 
of Court to order — “//* it thinks Effect of. 

Criminal Couit have power under S. 344, Cr.P. Code, 
to allow costs of adjournment in proper cases. The words 
“as it thinks fit*' in the section confer such power on 
the Courts. That power should, however, be exercised 
only where the circumstances aie exceptional and where 
for some reason or another the ordinary every day 
method of conducting criminal case, has to be departed 
from. i^Shankaranarayana Rao% /.) FatiMT^NNISSA 

V, Mahomed Khaleel. 15 Mys.L-J. 26=39 Mys. 
H.C.B. 903. 

- S. 346(1) — Composition — Burden of proof . 

The burden is on the person alleging a compromise to 
prove that it was a real and valid one. 21 C. 103 and 
29 Bom. L. R. 7l8, Ref. {Mahadevayya, /.) BORA- 
LiNGiAH V, B. P. Saraf. 10 Mys.L.J. 20 = 37 Mys 
H.C.B. 315. 

■■ ' ■ S. 345 ( 1) — Compositi on — Consent of both par- 

ties necessary. 

The composition contemplated under S. 345 (1) of 
the Code requires the co-operation of both parties. It 
implies an actual arrangement arrived at by both the 
complainant and the accused. It is a completed and 
not an incomplete agreement! A representation made 
by the complainant alone and not by the accused is not 
sufficient for the Court to record a compromise. 
(^Mahadevayya, J.) BORAMNGIaH v. B. P. SaRAF. 
10 Mys.L.J. 20 = 37 Mys.H.C.B. 316. 

S. 346 (1) — Citnposttion---- Legal effect of . 

A composition operates as an acquittal and a Magis- 
trate has no power to deal with the case further. A 
composition out of Court is legal and effective. It is 
complete on execution and effects an acquittal, though 
no petition recording it is filed in Court, and though one 
parly subsequently resiles from it. {Mahade7>ayya^ J ) 
BORALiNGiAH V. B. P. Saraf. 10 Mys.L.J. 20-87 
HyB.H.O.B. 315. 

B. 346,8Ub-S. fi{6ky-Scope of --Revision from 

interlocutory order — Permission to compound offence — 
Power of High Court to grant. 

The effect of sub S. 5 (A) of S. 345 is that if the 
lower Court refused to grant permission in a case where 
without permission the offence could not be Qpmpoanded 


M7S. OB. P. OODB BBO. (1904), 8. 360. 

or if the lower Court convieted an accused person of an 
offence which is compoundable w’ith the permission of 
the Court and the matter of conviction comes up in 
revision before the High Court, the High Court silling 
as a Court of revision can interfere and grant permission 
for compounding the offence, if it considers fit and proper. 
The section does not, however, enable the High Court 
to grant the permission when dealing with an application 
to revise an inteilocutory order, e.g. order refusing to 
I examine certain witnesses on commission. {Doratswami 
Jyer, C, /.) Vasudfva Rao v. kaja Iyengar. 10 
Mys L J. 267 = 37 Mys H C.B. 227. 

"" ■ ■ 8. 348 — Scope — Accused with previous convictiore 
— Trial magi St rate incompetent to pais adtquate sentence 
— District Magistf ate not empowered under S. 30 — 
Procedure. 

Where a Magistrate trying an accused who has been 
previously convicted is net competent to pass an ade- 
quate sentence on the accused, and the District Magis- 
trate is not invested with powers under S. 30, Cr. P. 
Code, the only course open to the trial Magistrate is to 
commit the accused to the Court of Sessions. (Rama- 
chandra Rao^ HaNDMANTHA, In the case of, 
13 Mys.L.J. 97 = 39 Mys H.O B. 963. 

8. 348— Scope and object of— Habitual offen- 
ders — Sentence— Principles. See PENAL CODE, S. 25. 
12 Mys L. J. 386. 

8. 360 — De novo trial — Grant of — Prior charge^ 

tftvtped out. 

The commencement of de novo proceedings under 
S. 350, Cr, P. Code, has theweffect of wiping out all the 
prior proceedings including the charge framed by the 
prior Magistrate. (Mahadevayya. C. J. and Shankara- 
narayana Ran, J.) MUNIYAJI RaO v. BaSaVANYAPPA. 
12 Mys L J. 368 = 39 Mys H.O B. 687. 

S. 350— De novo trial— Prior charge tviped out. 

When a de novo trial is granted the prior proceedings 
are entirely wiped out. The original charge goes and 
the Magistrate who takes up the fresh trial may 
discharge the accused under S. 259. ( Mahadevayya, 0, 
C J and Ramachandra Rao, J.) DyavaNNA, In re. 
11 Mys L J. 314 = 39 Mys HOB. 693-N. 

8. 3b0— Scope— De novo trial— Rule as to — 

Warrant case — Trial — When commences. 

S. 350, Cr. P. Code, embodies the principle that an 
accused person has a right to insist that he should not be 
convicted by a magistrate who has not himself heard the 
evidence. But there is a material difference between 
the power of the succeeding magistrate under S. 350 (1) 
and the right of the accused under the proviso thereto. 
Whereas the magistrate may start the proceedings de 
novo, the accused can only demand, and that too only 
in a trial, not in an inquiry, that the witnesses be re- 
summoned and re- heard. In a warrant case, the trial 
must be deemeil to commence from the time when the 
at cused appears before the Court and the magistrate 
starts proceedings. There is no warrant for splitting 
up the proceedings in such a case into an “enquiry’' and 
a “trial”. The accused is entitled to the privilege under 
S. 350 (1) in all trials, irrespective of the stage reached. 
Where the new magistrate decides either suo motu or 
at the instance of the accused, to re-commence the trial, 
the prior proceedings including the charge framed are 
wiped out. But the position would be different if the 
new magistrate elects to act on the evidence recorded by 
his predecessor and to proceed from the stage already 
reached or the accused exercises his right under the 
proviso, (Shankar anarayana Rao^ /J) THIMMIAH, 
In re. 12 Mys.L.J, 499 = 39 My8,H O B. 738. 
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38. 360, 146 and 537 — Depositions not read 

aver — lllegaiity. 

Where in pro^.eedings under S. 145, it appeared that 
the depj^ition^ taken down in Court were not read over 
to the witnesses in compliance with the provisions of 
S. 360 held^ that it was a serious irrejjularity, not 
cured under S 537 and that it vitiated the entire pro- 
ceedings. \RimaKaKf) N^AVJAPPA Z'. \fUDAMMA. 

9My8LJ 427^36 MysH OB 376. 

—3. 360 — P/on-coffiphance with --/iie^ality. 

The provi*^ions of S. 360 are mm latory and an omis- * 
sion to substami illy comply therewith is an illegalitv not j 
curable by the provid ons of S. 537 of the Code. ^Maha I 
devayyi^ O.C,/. and Shank>iraniray ma Rio. /.) | 
ThayaMMA, in re, 12 Mys L. J. 174 = 39 MysH ! 
O.E. 37. 

—3. 3^0— Proper procedure, 

A correet interpretation of the deposition by the 
Bench Clerk to the witness in the presence of the accus 
ed, in the language known both to the deponent and 
the accu'^ed or his pleader under the direct supervision I 
of the Judge or the Magistrate who re:orded it, will, 
therefore, be a sudiv-ient compliance with the provisions 
of the section, a*) it affords an opportunity to all concern 
ed, to satisfy ihemnelves that the evilence has been 
correctly recordel and to enable them to promptly bring 
inadvertent omissions, if any, to the notice of the Court, 
with a view to i nme lute correction theieof. ih.iie 
Viiyy.isO C, J, an I Skinkiranariyana Rio /.) TK\Y- 
AMMA, In re, 12 Mys L.J. 174 = 39 Mys.H O.R 
37. 

——3. 33^^AtipUcahViL,y—Stitem!nt by accused^ in 
anmer to questions, 

S. 364, Cr. P. Code, apply to all statements made by 
the accu-icd, whether voluntary or in answer to questions 
put by the Court {A S\ R Chin, / ) S. SaB84RAYA, 
in the cau of, 13 Mys L J. 104 = 39 Mys.H.O.R. 963. 

■ ■ — "S. 364 —Scope and object of. 

The proviMons of S, 304, Cr. P. Code, are enacted in 
the interests of the accuse 1 and to enable an appellate 
Court to know exactly what was stited by the accused, j 
The Court must record in full in the language in which | 
the accu-.ed is examined or in the language of the Court j 
or in Engli’'h, the whole of such eximinaiion inclu ling 
every question put to him and every aii'.wer given by 
him Whe'-e the Magistrate simply notes down, that the 
accused does not wi.sh to cr jss-examine any other pro 
sectttion witne>s and that he plet Is guipy to the charge 
is not a legal compliance with the section. (A S. R, 
Chin /.) N. SaBB\KAYA In the case of , 13 Mys.L. 

J. 101-39 Mys H OR. 963. 

—3. of Magistrates — Delivery of 

judgment byone—Diff rtnq judgment by other M igis- 
trate n O dehvered — Effect j 

Where the Bmch consists of more than one Magis- j 
trale, the delivery by one of them of a ju Igment written 
by him w’ill not he a valid juflgment when the other j 
member who has written a separate and differing judg- 
ment has not pronounced that judgment. B ith the 
ju Igments must be delivered in Court when the Court 
is silting. 52 M i 1. 237, Kof. {^Domt xroami lyer^ C. y.) 
N\njappa 7 >. Muniswami. 9 Mys. L. J. 107 *=36 
MysHOR 115 

-—3 367 — Appellate judgment — Contents of — No 
statement x>f reasom — Propriety, 

The appdl ite ju Igment shoul 1 contain sufficient mate* 
rials to enable the Revision Court to see readily whether 
the ippellate Judge has or has not devoted his judicial 
attention to the case tried by him 

Where the judgment contained no statement of 
reasons and no indication that the facts of the particular 


MYS. OR. P. OODB BBO. (1904), 8. 367. 

case and the points raised and urged were in the mind 
of the learned Magistrate at all when he reached the con- 
clusion, it is a proper ground to remit the appeal to the 
District Magistrate for re- hearing and fresh disposal by 
recording a proper judgment. 16 I C 520 ; 2 Lah. 308 ; 
76 I C. 177; 81 I.C.437; A.I. R. 1926 All. 318; Cr. 
R. P. No. 4 of 1928, 29; Cr. R. P. No. 197 of 1929, 30, 
Foil. {RimaRio,/,) RaMAYVA v. GOVERNMENT. 
OF Mysore. 9 Mys.L J. 210 = 36 MysH.O.B. 93. 

“3 367 — Apphcabiitty — Judgment tn revision 

petition, 

S. 367, Cr. P. Code, does not apply to the case of a 
revision petition and the order in such a case need not 
c inform to the requirements of the section. (^Maha- 
deviyyi, C. /) MUNIBEEKAPPA v. DODDA HANUMA. 

13 Mys.L J. 140 = 39 Mys-H.O.R. 1072. 

4 367 — Contents of judgment, 

Wiiere there was no independent discussion or consi- 
deration of the evidence on the side of the prosecution 
and no opinion had been expre-^se 1 in the judgment as 
to why that evidence was entitled to be accepted as a 
satWfactory basis for convicting the accused, 

Held, that the ju Igment not being in strict compliance 
with Ss. Z*f7 and 424 wis not a legil |u Ign-iit {^Ranta' 
ckindra Rio, /.) CHICKA PUTTA v, GOVERNMENT 

OF Mysore 11 MysLJ. 323=38 Mys.H. C.B. 
281. 

—“3. 367 — Contents of judgment — Failure to state 
rea * ons — ft r egula nty. 

Where in a case tried with the aid of assessors the 
accused pleaded guilty at a later stage of the case and 
the Judge convicted the accused but did not specify in 
the j idgment the leisons therefor. 

Held, that the jadg nent was defective but it amount- 
ed to irregularity under the circumstances. [Rama- 
chan ira Rio, J,') VeNKATAPATHY z/. GOVERNMENT 
OF Mysore. 11 Mys L.J. 216 = 38 Mys.H.O.B. 
132. 

-- » 307 — Criminal appeal— Contents of judg- 

ment, 

Tne judgment in a criminal appeal should be self- 
contained and the discussioii of the evidence appearing 
therein must be such as to indicate that the appellate 
Court has also examined the evidence on record and 
come to a definite conclusion as to the correctness or 
otherwise of the decision of the trial Court. (Shanhara- 
mrayini Rao, J) NARANAPPA v, RAMASWAMIAH. 

11 Mys L J. 303 = 39 Mys HOB. 111. 

3s. 367 and 424 — Judgment in appeal — Duty 

of Sesiions Judge to write — Dictation to stenographer — 
Legilfty, , 

A SasMons Judge hearing an appeal is bound, under 
Ss. 367 and 424, Cr. P. Code, to write the judgment 
himself in the language of the Court or in English. 
Dictation of the judgment to a stenographer is irregular# 
But in the absence of anything to -how that the iVregu- 
lariiy has in fact occasioned failure of JuMice, no 
further a 'tion is called for. (^Ramarhandra Rao and 
Shankaranarayana Rao, J f.') BHANG! RAMA, in re, 

12 Mys L J. 412=89 Mys H.O B. 696. 

*3 367 — Judgment written by Judge after 

retire ment —Deltv* ry by successor— Validity , 

Where in a sessions case the Se-sions Judge wrote out 
the judgment after his retirement and the same 
pronounced by his successor, 

Held, that the judgment was ultra vires and inopera- 
tive in law. 

Held, further, that S. 537 of the Code did not enm 
the d-ifect. {Ramachandra Rao, /.) AlVANNA v, 
Govrrvmbntof Mysore. 11 IHysL.J. 244 «3i 
MyB.H.O.R. 203. 
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— 8» 867 — Judgment written by a Magistrate and 

delivered by succession — Validity, 

It is not necessary that the presiding officer of the 
Court who wrote the judgment should be the same per 
son as the presiding officer who is required to date, sign 
and pronounce it in open Court. It follows that one 
Magistrate may write a judgment and his successor may 
pronounce it, dating and signing it at the time of pro- 
nouncement and for this purpose it is immaterial whether 
the preceding Magistrate h^d also signed and dated it. 
18 M.L.J. 197 ; 8l l.C. 899; 40 Mad. 108, Foil ; 47 All 
284, Ref ; 50 C. 664 ; A.I.R. 1926 • Cal. 537 ; A.I.R. j 
1923 Rang. 44, Not foil. Even if this be an irregularity 
it is cured by S. 537 as there is no prejudice to the 
accused. A.I.R. 1923 All. 276, Ref. (^Doratswamy 
Iyer, (7./.) Nan JAFFA v. Muniswami. 9 Mys L.J. 
107 « 36 MysH.C.E. 116. 

— S. 367 — Offences under Ss. 352 an^i 504, /. F, 
Code — Single sentence — Legality, 

A Bench of Magistrates convicted the accused persons 
of offences under Ss. 352 and 504, I. P. Code and sen- 
tenced each of them to pay a fine of Rs. 5. 

Heidi that though it would have been proper to give 
separate sentences for the offences, the giving of a single j 
sentence did not vitiate the trial. {Doratswamt lyer^ | 
C.J,) SlNGAMMA. In the case of, 11 Mys.L.J. 342 j 
»38 Mys H O.B. 301. ! 

— Ss. 369 and 468 — keduction of sentence on 
appeal to period already undergone — No period already 
undergone in tact — Power of Court to correct its former 
order — Procedure in such cases. 

On appeal from a conviction, the Sessions Judge 
reduced the sentence to the period already undergone. 
The accused was undergoing imprisonment in another 
case and the sentence in the present case had not begun. 
When this matter was brought to notice of the Sessions 
Judge, he varied his former order by reducing the 
sentence to a period of one month. 

Heidi that in passing the second order, the Judge 
practically reviewed his first order, which was prohibited 
by S. 369 of the Cr. P. Code ; as soon as the error was 
brought to his notice the proper course for him would 
have been to refer the matter to the High Court under 
S. 438 which does not preclude a reference by the Judge 
regarding the legality of his own order. (^Ramachandra 
Rao and Skankaranarayana Rao, //.') SOTTA, In the 
case of, 12 Mys.L.J. 210 - 39 Mys.H.C.R. 190. 

397 — Powers und*r — If exercisable by High 
Court in revision. 

The High Court can in the exercise of its reversional 
powers under S. 439, act under S. 397 of the Cr. P. 
Code, and can direct separate sentences passed in differ- 
ent ca.ses to run concurrently. {JShankaranarayana Rao^ 
/.) Venkatakrishna?^. Government of Mysore. 
13 Mys L. J. 210== 39 Mys.H.O.B. 1208. 

S. 403 (1) and {fl)— Scope — Different charges 

on same facts — Dutinct offences — Defamation against 
two persons — Complaint by one resulting in acquittal — 
Fresh complaint by other — If barred. 

Where an accused is prosecuted at the instance of one 
of two persons who were defamed by him and acquitted 
owing to insufficiency of evidence, it does not bar a 
prosecution by the other person defamed^ because 
though the charges may be said to arise out of the 
same transaction, there are two distinct offences in res 
pect of two different individuals, though falling under 
the same section of Penal Code. Each of the two 
persons is clearly entitled to file a separate complaint 
and the accused might be charged, convicted and sen- 
tenced separately in each case. Moreover the nature of 


MYS. CB. P. CODE BEG. (1904), S. 420. 

the evidence to be adduced and the defences open in the 
one case might be different from those in the other. Nor 
can the default of the complainant in one case to adduce 
sufficient evidence for a conviction, be permitted to pre- 
judicially affect the complaint in the other, who may 
have a separate and individual grievance against the 
accused. The decision on a question like this ought to 
depend on the facts and circumstances of each particular 
case. {Shankar anarayana Rao^ /.) NaGAYYA 

Hutch AMMA. 12 Mys.L.J. 370 = 39 MyaH.O.B. 
859. 

S. 407 (1) — Conviction by second class Magis^ 

irate —-Appeal to Sesnons Judge — Jurisdiction to 
decide — Cr» P, Code^ S, 530. 

An appeal from a conviction in a trial held by a 
second c1.jSS Magistrate lies only to the District Magis- 
trate and not to the Sessions Judge and the latter has 
AO jurisdiction to entertain such an appeal. If the 
Sessions Judge erroneously entertains such appeal and 
quashes the conviction, the acquittal is void and ultra 
vires under S. 530. But it is, however, not imperative 
that the High Court should interfere and order a fresh 
trial in every such case. {Ramathandra Rao and 
Skankaranarayana Rao 1 // ) BHANGI RAMA, //» 

12 Mys.L.J. 412 = 39 Mys.H.O.B. 696. 

Ss 412, 418 and 423 i 2)— Scope of. 

The combined effect of Ss.4l2, 4l8 and 423 (2) is 
that the unanimous verdict of the jury should not be 
altered or reversed unless there was a misdirection to the 
jury or misunderstanding of the law and an appeal will 
lie only in the latter event. {Doratswamt lyer^ C,J. 
and Rama Raoi J ) HaNUMANTHAYA v. GOVERN- 
MENT OF Mysore. 9 Mys.L J. 179 = 36 My8.H.O.B. 
305. 

S. 417 — Appeal against acquittal — Maintaina* 

bility — G round $ , 

Linder S 4l7, Cr. P, Code Regulation, it is only 
on behalf of the Government that an appeal against an 
order of acquittal can be presented, and the High Court 
has no authority to entertain such an appeal except by 
the Local Government, the Government will not, as a 
rule, direct an appeal to be preferred against an acquit- 
tal where the case is trifling or where the acquittal does 
not involve an erroneous principle of law and is not of 
much public importance requiring correction by the 
High Court. {Mahadaveyya,0,C J, and Ram ac hand r a 
Raoi /.) DYAVaMMA, In re. 12 Mys.L J. 263. 

Ss. 417 and 438 — Appeal from acquittal — 

Practice — No appeal by Gm.ternment — Reference to High 
Court by District Judge — Propriety of. 

The usual practice that obtains in preferring appeals 
from acquittals is for the District Magistrate to move 
the Government to take action under S. 4l7. In the 
absence of an appeal by Government, to permit refer- 
ence under S. 438 of the Cr. P. Code at the instance not 
of a private complianant but of a District Magistrate, 
without insisting upon the usual procedure laid down by 
S. 41 7, will have the effect not only of preventing Gov- 
ernment from exercising its right to determine whether 
or not to appeal against the order of acquittal but also of. 
indirectly evading the provisions of S. 439 (5) of the Cr, 
P. Code. {Skankaranarayana RaOs J ) SlDDA, In re, 

39 Mys H.0 E. 317= 12 Mys.L.J. 46. 

S. 418 — Scope— Trial by jury of offence triable 

with assessors — Appeal — Interference — Powers of 
appellate Court. See MYSORE Cr. P. CODE REGULA- 
TION, Ss. 269, 418 AND 536. 40 Mys H C E. 200. 

— 8. 420 — Jail appeal — Power of appellate Court 

to order the attendance of the appellant in person. 
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If the appellate Court disposing of a jail appeal 
thinks it necessary for satisfying the ends of justice and 
for enabling itself properly to dispose of the appeal to 
hear the appellant in person, the appellate Court has the 
power to require the atten laiue of such apoelUnt before 
it. i^MahadeViiyya, O.C,J and Ramuckandra Rao, /.) 
PRABHAKARIAH /n n\ 12 Mys L.J. 35. 

S. ^23 —Rowers of appellate Court — Charge 

under S. 457, Penal Code —Com/tetton under S. 456. 

An appellate Court his got ample powers under S. 423, 
Cr, P, Code, to alter the conviction to one for an olfence 
not charged by the trial Court, provided the e/idence is 
such as to establish a charge that might have been made. 
Also, when an offence is composite, the accused may be 
convicted of any element of it. So where the ac:used is 
charged under S. 457, the appellate C mrt is competent 
to sentence him under S 456 of the Penal (^>de. 
iAfahadenayva, / ) KrisH.VaPPA, In re. 10 Mys.L. 
J. 91-37 Mys H.OR 369. 

— ' S. 4 24 — Judgment — C on tents . 

Where theie wa^ n(» independent discussion or consi 
deration of the evi«lence on the side of the prosecution 
and no opinion ha I 'jeen expressed in the judgment as ' 
to why that evidence was entitled to be accepted as a j 
satisfactory basis for convictina the accused, . 

Ileld^ that the judgment not being in strict compliance I 
with Ss. 367 and 424 was not a legal judgment. 
iRamachandra Rao, J.) CHICK A PUTTA v. GOVERN- ' 
MENTOF MYSORE. 38 Mys.H C.R. 281-11 MysL. 
J. 323. 

S. 424— Judgment in criminal appeal — Sessions 

Judge’s power to dictate to stenographer. See MvS. 
CR. P. CODE RkGUI.ATION, SS. 367 AND 424. 39 
Mys.H.C.R. 696-12 Mys.L. J. 412. 

— S. ^23— Appltf ability— Bail — Appellate CourVs 
powers — Considerations. 

Appellate (’ourts in granting bail are governed by 
S. 426, Cr P. Code, and not -y S. 497 or 498. The 
special provisions of S. 426 are intended for special 
circumsiance.s only , and in the absence of .such special 
grounds, no bail s.iould be granted, (Afahaderuiyya, C. 
J.) Las Babaz/. Government of Mysore. 39 
Mys H.O.R 403 = 12 Mys L.J. 309. 


MYS. OB. P. CODB BSO. (1904), 8. 437. 

The trying Magistrate who issued processes against 
the accused under Ss. 352 and 506 of the Penal Code 
tried the case summarily. He discharged the accused 
and directed the complainant to pay compensation to the 
accuse!. On appeal, the Sessions Judge set aside both 
^ the order of di.scharge and the order for compensation 
I and directed further enquiry. On revision, 

I field t that as it was not the case of dismissal of 
CO nplaint under S. 203 or S 204 (3), and as there was 
no finding by the Sessions Judge that the order discharg- 
ing the accused of offences under Ss. 352 and 506 of 
Penal Code was erroneous, the order of the Sessions 
Judge was without jurisdiction. If the Sessions Judge 
felt the Magistrate should have taken cognizince of an 
olfence under S. 355 of the Penal Code and should not 
have adopted a summary procedure, the Sessions Judge 
should have referred the matter to the High Court under 
I S. 438 of the Cr. P. Code. 52 All. 257, Kef. (^Rama- 
\ Chandra Rao, /.) SUBBAMMA 7^ SK ANKARANARA- 

I NAYYA. 38 Mys H C.R. 356 - 11 Mys.L. J. 458. 

— — S 4 56 — Powers of revisi on —Order of di schii rge 
— Setting aside — Misappre'tation of evidenre. 

Though a mere difference in the appreciation of evi- 
dence is not a sufficient justification for setting aside an 
order of discharge and directing a further enquiry, the 
powers of the revLsing Court are very wide and if the 
Sessions Judge has carefully examined the evidence and 
is of opinion that there is a gross misappreciation of 
evidence, he is entitled to set aside die order of dis- 
charge. 87 I.C. Ill; 104 IC. 633, Kef. {^Maha- 
\ devayya and Ramachandra //.) CHANNE GOWDA 
i V. Mele Gowda. 37 Mys H C R. 155 = 10 Mys.L. J. 
i 220 

S. 436 — Revision — District Magistrate to be 

moved first. 

According to the practice of the Mysbrs High Court, 
it is the District Magistrate who has concurrent juris- 
diction with the High Court in revision that should be 
first moved. {Doraiswami Iyer, C /.) ChiKKA 
I Trim Ml . ah v. Hosamane BaSappa. 37 Mys.H.C.B. 

I 40 = 10 Mys.L J. 70. 

Ss. 437 and 439 — Discharge — Revision — Inter'- 

j ference^Gtounis. 


"" Ss. 435, 436 and 437—7//^^ Court — Revision — 
Order unde* S. 5j7, 

It is no doubt the practice of the High Court not to 
entertain revision petitions in the first instance under the 
provisions of Ss 435, 436 and 437 of the (^ide but that 
practice has not been extended to the exercise of revi- 
sional powers in matters other than those expres.sly pro- 
vided for in Ss. 436 and 437. The High Court will 
entertain a revision petition against an order of the First 
Class Magistra e under S. 5l7 even though the District 
Magistrate may have ''oncurrent jurUdirtion on the 
matter. {Dorats?vamt Iyer, C.J. and Mahade^ayya, /.) 
Abdul Karim Sab v Government of Mysore. 
37 Mys H.O.R 115 = 10 Mys L.J. 186. 

“Ss. 435, 436 and 439 — Sessions Judi^e — Powers 
a f revision. 

The pow’ers of a Sessions Judge in revision are co- 
extensive with those of a Di'.trict Magistrate under 
Ss. 435 and 436 which are set out in 6 Mys L J. 459. 
Iht lli^h Court will be acting within its powers in 
judging the legality, propriety and correctness of the 
order passed by the Sessions Judge. {Dorais'vamt Iyer. 

C.J.) Subba Kao r^. siddaramappa. 9 Mys L. J 

120 . 

— S. 436— Dts'kargc by Magistrate — Sessions 
Judge setting a:>tde — IVo finding that discharge was 
improper— Validity of the order of Sessions Judge. 


The mere fact that in the opinion of revising Court 
! the prosecution evidence should be appreciated in a way 
! different from that of the trial Court is no reison what- 
I ever for ordering further enquiry or for interference in 
j revision with an order of discharge, especially when the 
i order under revision cannot be said lo be either per- 
I ver.se or vitiated by exceptional circumstances. CMaha- 
\ devayya C.J.) MUNIBEERAPPA r'. DODDA HaNUMA. 

39 Mys.H C.R. 1072=13 Mys.L. J. 140. 

-Ss 437 and 438 — Power of District Magistrate 
to order committal — Offence not exclusively triable by 
Sessions Court — Convenience of joint trial, tnsuffieient 
to ground jurisdiction. 

In a case in which the two accused were charged 
under S. 304, 1. P. Code, the Magistrate committed the 
first accused to the Sessions and as regards the second 
accused, the Magistrate was of opinion that it was an 
offence under S. 323 triable by himself. The District 
Magistrate, on the motion of the prosecuting Inspector, 
directed both of them should be tried together at the 
Sessions. 

Held, (i) as the ofifence under S. 324, I.P. Code, 
which the District Magistrate though the account was 
guilty of, was not one exclusively triable by the Ses- 
sions, the District Magistrate ought to have referred 
the matter for the orders of the High Coart under 
^ S. 438 instead of taking upon himself the responsibility 
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of ordering the committal. 24 M. 136, Ref.; (it) so far j 
as the prosecution was concerned, the better procedure 
would have been to apply to the First Class Magistrate 
before pasi.ed the final orders in the case and invoke his 
power under S. 347 instead of applying to the District 
Magistrate because it is not advisable to interfeie with 
the discretion of the first Court before it had applied its 
mind to the matter aiul definitely refused to exercise the 
discretion ; (at) the mere convenience to try all the 
accused togelhej or the need for an enhanced sentence 
by itself cannot invent the District Magistrate with 
jurisdiction to pa-^s an order of committal under S. 437. 
(Dotatswami C.J. and /?afna J,) MUNLSAMl 
V, Government of xMysore. 36 Mys.H.OR. 24=9 
Mys.LJ 94. 

— S 1 C8 — Acquittal — Reference — Competency. 

A reference by the District Magistrate to the High 
Court under S. 43.S, Cr. P, Code Regulation, against an 
order of acquittal is not competent. When the Local 
(Government does not prefer an appeal againts an acquit- 
tal, the Fligh ('ourt ought not to interfere with the same 
in revision under S. 438. (Mahadei^ayya, O. C . J. and 
.Ramachandra Rao^ J.) DYAVAMMA, /// 12 Mys. 
L. J. 253. 

——3s. 438 and 417 — Order of acquittal — No appeal 

Gyvernment — Reference to Hi s;k Court by District 
Jndi^e — Propriety of. 

The usual practice that obtains in preferring appeals 
from acquittals is for the Dirtrict Magistrate to move the 
'Government to take action under S. 4l7. In the absence 
of an appeal by (Government, to permit reference under 
S. 438 of the Cr. F. Code at the instance not of a pri- 
vate complainant but of a District Magistrate, without 
insisting upon the usual procedure laid down by S. 4l7, 
will have the effect not only of preventing Government 
Irorn exercising its right to determine whether or not to 
appeal against the order of acquittal but also of 
indirectly evading the provisions of S, 439 (5) of the Cr. 
P. Code, (.^kinkaranaray ina Rao^ /.) SlODA, fnre. 
12 Mys h.J. 45 = 39 Mys.H.O.R. 317. 

*8. 438 — Order under S, 562 — Power to inter- 

(fere. 

Where the trial magistrate impioperly applies S. 562, 
Cr. P. Code, and leleuses an offender on probation, the 
High Court has power in revision to set aside the order 
and to substitute a sentence of imprisonment. (Maha- 
devavyi, C./.) SlODAUNGAYYA, In re. 12 Mys.L. 
J. 286 = 39 Mys H.O.R. 362. 

—3s. 438 and 369 — Reduction of sentence on 
appeal to period already undergone— No period already 
‘ undergone in fact — Power of Court to correct its 
former order — Procedure in such cases. 

On appeal from a conviction the Sessions Judge 
reduced the sentence to the period already undergone. 
The accused was undergoing imprisonment in another 


It is not open to a District Magistrate to make a 
reference to the High Court in every case. The power 
of reference is not for the instruction of the Magistrate. 
A reference should not be made unless it appears that 
the case involves material and important errors of law 
or procedure. There can be no reference on mutters of 
fact. Nor is it open to the referring magistrate to raise 
a plea on behalf of the accused which he himself has not 
yet raised in the case. (Mahadevayya. C /.) RAN- 
GAPPA, In re. 12 Mys.Ii.J. 262 = 39 Mys.H.C.B. 674 . 

-S. 439 — .Acquittal — Intt rference with — Delay-— 

Effect of. 

Though the High C'ourt has ample power to interfere 
I with an order of acquittal, the Court v^ill confine its 
; interference to cases of excepiional circumstances or 
! where there is an error of law or w here the trial has 
j been radically and incurably defective. Where, however, 
! a long time as elapsed from the acquittal, the High 
I Court will refuse to order a re-trial if a le-trial is not, in 
I its opinion, desirable at that stage. (Sreemvasa ly^r^ 

I /.) Ramachandra Kao v. Mahomed Abbas 
I Khan. 10 Mys L.J. 421. 

i S. 439 — Acquittal — Revision — Interference in — 

I Principles gave mint;. 

j Though the High Court has jurisdiction under S. 439 
i to set aside an order of acquittal, it will not ordinarily 
I interfere at the instance of a private prosecutor. Such 
j jurisdiction can only be exercised if there has been some 
j illegality or radical or incurable irregularity causing a 
! failure of justice in the trial which resulted in the 
I acquittal. The mere fact that the High Court takes a 
j different view of the evidence and probabilities from 
I that of the trial Court will be no justification for 
i interference in revision with an order of acquittal. 42 
I C. 612 ; 1 I. C. 238; 102 I. C. 219; 5 Pat. 28 and 8 
i Rang. 663, Foil. (Mahadevayyay Jl) DevOOBAYAMMA, 

I In re. 10 Mys.L. J. 82 = 37 Mys.H.C.B. 347. 

I — S. 439 — Acquittal — Revision — Interference. 

I In cases of orders of acquittal, the levisional powers 
! of the High Court, under S.439, Cr.P. Code Regulation, 
; should be sparingly exercised and confined only to cases 
j of an exceptional character involving grave injustice. 
The High Court should not convert a finding of acquit- 
tal intvi one of conviction. Nor can a revision be enter- 
tained at the instance of a party who could have 
appealed. (Mahadevayya^ O.C.J. and Ramachandra 
Raoy J ) DYAVAMMA, In re. 12 Mys L J. 253. 
— S. 439~Discharge — Interference — Grounds — 
Trial Court appreciating evidence differently from 
revising Court — If justifies interference. See MYSORB 
Cr. p. Code Regulation, Ss. 437 and 439. 13 
Mys.L. J. 140=39 Mys H.O.R. 1072. 

3. 439 — Dismissal of complainant — Interfer- 
ence. 

A Magistrate is not bound to wait till the end of the 


case and the sentence in the present ca^e had not begun, day to apply the provisions of S. 247. In a proper case 
When this matter was brought to the notice of the Ses- however the High Court may interfere with an older of 
sions Jutige he varied his former order by reducing the dismissal based on the complainanl^s absence. (Shan^ 
sentence to a period of one month. karanarayana RaOy /.) RaGHAVENDRAIVA v. DaSTA- 

Held^ that in passing the second order the Judge giui Sab. 11 Mys.L J. 318. 

practically reviewed his first order, which was prohibited —8. Framing of charge— Interference in 

by S. 369 of the Cr. P. Code; as soon as the error was revision. 

brought to his notice the proper course for him would Where there is no case at all made out on the evi* 
have been to refer the matter to the High Court under dence for the prosecution the Chief Court may interfere 
S, 438 which does not preclude a reference by the Judge ^nd quash the charge to prevent continuance of unneces- 
I'egarding the legality of his own order. (Ramachandra sary criminal proceedings. (Mahadevayya, Offg.C.J.) 
Rao and Shankinnirayana Raoy I f.) SOTTA, LAKSHMAN SETTV z/. GOVERNMENT OF MYSORE. 

case of. 12 Mys.L. J. 210 = 39 Mys H.O.B. 190. H l 49 , 

— S. 438 — Reference — Porwer of District Magis- S. 439 — Interference with orders under S. 144 

itrate on matters of fact. — Rule stated. 
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The order under S. 144 continues to be of an execu- 
tive nature. Ordinarily it will not be disturbed pro- 
vided the material facts are stated in it and from the 
special circum‘'tances the Local Magistrate feels satis- 
fied that immevliate prevention or speedy remedy is 
desirable. 27 Mys. C.C K. 20l; 7 Mys. L. J. 398; 23 
Mys. C. C. K. 302, Ref. {Rama Rao, /.) Hakim 
ABH iji. Sattar r/. The Government of Mysore. 
9 Mys L J. 118. 

8. 439 — Order direct in ^ further enquiry — 

Acquiescenre of party — Interference in rerdsion. 

Where no objection was taken to an order by the 
Distriit Magistrate directing further enquiry under 
S. 145 either at the time rjr subsequently, the petitioner 
having evidently acquiesced in the subsequent proceed- 
ings leading to the ort'er sought to be revised, the High ' 
Court in revision will not lend its nid to a purdy tech- i 
nical objection to the validity of that order, when no j 
prejudii'e or injustice has been thereby occasioned. 35 1 
Mys. H.C.K. 274 and 35 C. W.N. 374, Ref. (Rama Rno, I 
/.) Kempe Gowda 7^ Sijbbakayappa 9 Mys.L. : 
J. 391- 36 Mys H C.R. 348. 

— -S. ^S^—Ordcr profit ins hail — Rst^ision, 

An order admitting the accused person to bail made | 
by a Magistrate is not revisa ble bv the District Magis i 
irate. 22 II. 549 and 12 Cr. L.J. 244, Foil. {Maha- \ 
devayya, J.) MUHIGAPPA v. GOVERNMENT OF | 
Mysore. 37 Mys H 0 B. 386 = 10 Mys L J 104. j 
— — S. 439 — Misapprectation of evidence — If a \ 
ground for revi.don, ' 

Misappreciation of evidence is not a sufficient ground j 
for inteiference in revi'^ion. {Mahadevayyas Offs, 6*./.) , 
Ramakrishna JETTAPPA, In re, 13 Mys. L.J. 2= ■ 
39 Mys.H C.B. 757. 

— — — S. 439 — Order of acquittal — Revision — Power 
of Nigh Court, j 

The High Court has no doubt the power in a proper | 
case to revise orders of acquittal under S. 439, Cr. P. ; 
Code, but such powers should be sparingly used and ! 
confined to cases of an exceptional character wdiere 
there has been grave injustice (Cases leferred.) {Shan- 
karanat aynna Rao, /.) blDDA, In re, 12 Mys. L.J. i 
46 « 39 Mys.H.C.R. 317. j 

8. 439 — Order fof" costs under S, 344 — Inter- ; 

ference, ! 

An order for costs under S 344, Cr, P, Code, is with- j 
in the discretion of the Court to pass, and if it is not I 
unreasonable, the High Court will not interfere in revi- ; 
sion. But if there is no justification whatever for .‘-uch I 
an order, it will be set aside in revision. {Shankara- 1 
narayatta Rao, /.) FaTIMUNNI.SSA v. MaHOMED | 

Khaleel. 13 Mys L J. 26 = 39 Mys. HOB. 903. 

— -S. 439 — Poivcr of High Court — Quashing of 

conviction — Gr unds for. 

The High Couit c.nn interfere at any stage in a case 
pending before a subordinate criminal Court and quash 
the entile proceedings, when there are exceptional cir 
cumstances justifying such a cour-e. But the mere fact 
that it would be embarra''sing for a party in a civil pro- 
ceeding to be proceeded against criminally during the j 
pendeiv'y of the civil proceetling is no ground for quash- 
ing the criminal proceeding altogether. {Ramachandra 
Rjo, J) sekthakamiah V. Sannathammanna. 
12 Mys. L.J 464^39 Mys H.C.R. 729. 

S. 439 — Revision— Of der under S, 144. 

The High Court has the p()wer to revise the orders 
passed under S. 144, Cr. P. Code, even if the order is 
ex parte and the aggrieved party may show cause against 
it under Cl. (4) of the section. {Rama Rao, /.) HaKIM 


j ABDUL SaTI’AR V, GOVERNMENT OP MYSORE^ 

I 9 MyB.L.J. 118 . 

j — S. 439 — Scope — High Court’s power to act under 

j S. 397. See MY.'^OKE Cr. P. CODE REGULATION, 

I S. 397. 13 Mys.L. J. 210=^39 Mys H G B. 1208. 

: S 439 — Scope — Order by District Magistrate 

I under S. 4l7 — No appeal to Sessions Judge— Revision 
: to High Court — Mdintainalulity. See MYSORE CR. P. 
’Code Kfgulation, S. 520. 13 Mys L J. 207 = 39' 

! Mys.H C.R. 1203. 

Ss. 439 and 145 — Severed crops — Order of 

attachment^ Legality of — Revision, 

Whether severed crops are movable or immovable 
property is a question on which the High Courts have 
differed. Where, theiefore, the Magistrate who had 
ordered such ciops to be attached under S. 145 subse- 
quently rai-ed the attachment relying on the decision in 
30 Cal no. 

Held that the Magistrate could not be said to have 
acted illegally in having raised the attachment and as the 
case did not involve any manifest injustice or irreparable 
damage it did not justify interference in revision. 
{M,ihadevay\a,O.C,/ ) f'HICKAMMA r;. GaNGAMMA. 
12 Mys L J. 199 = 39 Mys HOB 182. 

S. 476 — Notice and preliminary enquiry — Neces- 
sity for. 

It rests entirely with the discretion of the Court con- 
cerned whether a preliminary enquiry should be held and 
whether a notice should be issued before directing the 
prosecution. Where the District Judge had every 
material available before him and his order showed 
there was no need for further investigation, an order 
passed by him directing prosecution is not invalid 
merely because the Judge did not think it neces.sary to 
hold a preliminary enquiry or to issue a notice. 14 Bom. 
L,R. 587, Full. {Afahadevayya, O.C.f, and Ramachan- 
dra Raoy J ) .Madappa V, Madhava Rao. 12 Mys. 

L J. 183 = 39 Mys H C R. 194. 

Ss. 476 and 195 — Right to apply for sanction — • 

Private party 

It is not open to a private person under the amended 
Cofle to ask for sanction to prosecute but he can move 
the Court to take action. Nor is it open to a private 
person to take proceedings himself after taking the 
Sanction of Court under the old S. 195 of the Code. 
{DoratiWami Iyer, C, J, and Ramachandra Rao, J,) 

Shamanna Gowda v. Srirangappa Rangasam- 
APPA. 9 Mys.L.J. 423. 

S. Appeal — Applitation to take action — • 

Refusal of lower Couft. 

A miscellaneous appeal lies to the High Court, when 
the application to direct a prosecution was made to 
and lefused by a Suo- Judge sitting as a Civil Court. 

I {Doraiswami Iyer. C,J, and Ramachandra Rao, Jfy 
Shamanna Gowda v, Srirangappa Rangasam- 
appa. 9 Mys L. J. 423. 

S. 477 A — Criminal breach of trust by Govern- 
ment servant — Sentence, 

The offence of criminal breach of trust of Govern- 
ment moneys by a Government servant merits alongr 
term of imprisonment which should ordinarily & 
rigorous and not simple. {Afahadevayya, 0,C,J. and 
Shankar anarayan Rao, /.) SarMa, In re, 12 Mys* 
L.J. 48. 

8. 488 — Refusal to maintain-^ Makomedan ' 

minor girl living with maternal grandmother — Father 
I stipulating tint child should live with him — Order for 
\ maintenance — If justified, 

I Where a minor Mahomedan girl lives with her mater- 
i nal grandmother, who is her lawful guardian under the*. “ 
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Mahomedan Law, her mother being dead, a condition 
imposed by the father of the child, that he would main 
tain the child only if the Utter went to live with him, 
amounts to a refusal to maintain the child and justifies 
the Court in passing an order under S. 488, Cr.P. Code. 
{^Shankarana^^ayana Rao^ J,) NaSir AHMED MeCCaI 
V. Miss Nazir Ahmed Meccai. l2Mys.L J. 641 « 
39 Mys H C.B. 789. 

S. 488 (8) — *'Rgs/dfnce** — Temporary residence. 

A temporary residence of the defendant extending for 
over two months within the limits of the local jurisdic- 
tion of a Court constitutes “ resider ce within the 
meaning of S. 488 (tS) of the Cr P. Code, so as to give 
that Court jurisd riion to entertain an appUcaiion for 
maintenance under the section. {Ramarhandra Rao 
and Shankaranarayana Rtio^ //.) YaSODAMMa 7\ 

Narayanasvvamy. 12 MysL.j. 462 = 39 Mys. H.O 
B. 683. 

S. 488 (9) — Jurisdiction'— Carnal stay of hus- 
band. 

Where the husband has a fixed place of residence, a 
casual or temporary residence in any other place would 
not confer jurisdiction on the Court ^^ituate at that place. 
(SriMt7a^a /yer, J) CARpW ?/. HILDA CarEW 8 

Mys.L J. 447 = 36 Mys H.O.R. 262. 

" ■ 'S 495 C4) — Applicability to Fxci^e Officer. 

The prohibition contuned in S 495 ('4), Cr. P. Code, 
does not apply to an Excise Officer under the Exise 
Regulation. It cannot be interpreted, by any means to 
include an Excise Officer. Therefore an Excise Inspector 
who takes part in the investigation of the Ex< i'^e offence, 
is not on the ground im.ompcteiit to conduct the prosecu- 
tion. {Mahade7>ayya^ O.C.J. and Ramachattdra Kao, Jf) 

Dhonde Gowda 7>. Government of Mysore. 12 
Mys.L. J. 283-39 Mys.H.C.B. 368. 

S. 496 — Applicability — Accused released on bail 

— Failure to appear on hearing dates — Caiuellation of 
bail. 

S. 496, Cr. P. Code, does not apply to a case w’here 
the accused, having been released on bail and having 
executed a bond undertaking to appear before the Court 
on every successive date of hearing, fails to appear with- 
out sufficient cau.se. Nor does the section give an 
absolute right to bail to any person who appears or is 
brought before the Court and is not charged with a non- 
bailable offence. The section must be read along with 
other special provisions disentitling him to it. If an 
accused forfeits his bond and ab.sconds, S, 496 will not 
entitle him as of right to be on bail. Again, if upon 
further evidence adduced, a case is made out against 
him, it cannot be held that his bail should not be 
cancelled. {^Mahadevayya^ 67. y.) ViSHAKANTIAH, 
In the case of. 13 Mys.L J. 217 = 39 Mys.H.C.B. 
1102. 

— Ss. 497 and 498 — Applicability — Bail by Appel^ 

late Court — Condder at ions. 

The considerations justifying the grant of bail to an 
accused under S. 497 or 498, Cr, P, Code, do not apply 
after such person has been tried and convicted by a 
competent Court and an appellate Com t is governed by 
S 426, which enacts special provisions as to bail for 
special circumstances only. In the absence of very 
special cause, no order for bail suspending the sentence 
should be pa'ssed. {Mahadnayya,, C.J.) LaS BaBA 
Government of Mysore. 12 Mys.L. J. 309 = 39 
Mys.H C B. 403. 

■ 8. 498 — Jurisdiction of Sessions Judge under — 
Accused on bail— Failure to appear — Warrant of arrest 
by Magistrate— -Application to Sessions Judge under S. 
498 — Order of release — Leealitv. See MYSORE Cr. P. 


MTS. OB. P. CODE BEG. (1904), 8. 617. 

ewE, SS. 91 AND 92. 13 Mys.I..J. 217=39 Mys.HJ 
C.B. 1102. 

S. 609 — Medical witness — Examination in Ses^ 
stons Coupt Procedure — Reading of deposition given 
in committing Magistrate's Court and cross-examination' 
— Prorriety. 

\ S. 509 perscrihes a procedure which can be applied 

I only when the medical witness ij. not called as a witness; 

I and the section pioceeds on the assumption that the. 
medical Witney'S is not present as a witness at the trial in 
the sessions Court. But when the witness is called actual- 
ly as a witness in the Sessions Ct.urt trial, there is no> 
justification for treating him in a different way from any 
other witness. It is quite undesirable that a medical 
officer should be allowed to give his evidence by merely 
sa\ing that he has made a pievious deposition before 
the committing Magistrate, and then having the whole 
of his deposition read and brought on record en bloc-, 
instead of giving his evidence in answer to que.stions at 
the trial. A medical officer should give his evidence 
orally and clearly in the presence of assessors or jurors. 
To elicit from him by a leading question that he made a 
previous deposition and, after leading that evidence to 
allow him to be cro>s exammed, is quite improper, 
(A’rt/Zy, C.J. and Shankaranarayana Kao, y.) MUNI- 
APPA V . G overnment OF Mysore. 13 Mys.L. J. 
260 = 40 Mys.H OR. 176. 

S. 610 — Report of Chemual Examiner — Admis- 
sibility. 

A Chemical Examiner''s certificate can, under S. 510,. 
Cr. P. Code, be received as part of the evidence in the 
case even if the Chemical Examiner is not examined as a 
witness at the tiial. But it is useless to produce a certifi- 
cate from him or tty to make any use of his evidence. 
unles.‘‘the chain of evidence connecting hU certificate with 
the articles in respect of w’hich it is to be used is exact 
and complete. {Reilly, C.J, and Chari, J.) MANCHA 
Naika V . Government of Mysore. 13 Mys. L.J. 
162=40MysH.C.R. 208. 

S. 614 — Bond for appearance — Power to forfeit 

— Proper Court . 

Ihe Comt ordering the forfeiture of a bond for 
appearance under S. 5l4. Cr P. Code, must be the 
Court before which the accused has to appear and not 
any other Court which happens to take the lecognisance 
of bond. {A.S R. Chart, yj SURVANARAYANA SaSTKI 
V Government of Mysore. 13 Mys L.J. 352 = 4(1 
Mys. H.C.R. 152. 

S. 614 — Scope— Bail bond — Failure of accused 

to appear — Procedure — If confined to S. 5 14 — Power o6 
Magistrate to order arrest. See Mysore CR. P. CODE, 
S. 92. 13 Mys.L. J. 217 = 39 Mys H.O.R. 1102. 

S. 617 — Discharge of accused — Return of pro- 
perty seized— Discretion of Court. 

There is no rule that in every case which does not end 
in conviction, the property should invariably be delivered 
to the pai ty from whom it was seized or is alleged to 
have been seized. Irrespective of the discharge or 
acquittal of the accused the Magistrate possesses suffici- 
ent power under S. 5l7 of the Code to pass an order 
regarding the disposal of the property produced in the 
case. {Doraiswumi Iyer, C.J. and Mahadivayya., y.) 
ABDUL Karim Sab z/. Government of Mysore. 
37 Mys.H.C.B. 116=10 Mys. L.J. 186, 

S, 617 — Discretion of Court — Exercise of — 

Principles — Power of confiscation. 

Under S. 5l7, Cr. Code, the Court, after the con- 
clusion of a trial may make such order as it thinks fit 
for the disposal of the property produced before it, and< 
one of such orders is confiscation. But the discretion^ 
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vested in the Court under the section must be exercised 
judicially, i e.^ according to sound and wetl- recognised 
principles and not in an arbitrary m'A,ww^xSjSfi(inka>ana- 
tayaniKao, J.) RaMaCHANDKIAH v, GoVEKNMERT 
OF Mysore. ISMysL.J. 340--40 MysH.C.B. 
131. 

“S. 517 — Order as to dtspoml of property several 
mouths after conclusion of enquiry —Legality. 

An order under S. 5 17, Cr. P. Code, as to disposal 
of property niust Ire passed immediately at the conclu- j 
sion of the enquiiyor trial or vvithin a reasonable time j 
thereafter. An order p.issed after the lapse of several ! 
months subsequent to the conclusion of the enquiry is 
without jurisdiction and liable to he set aside in revi- 
sion, (A.S./^. Chari, J.) ShIVaPPA z/. BaSaPPA. 13 
Mys. L.J 207-39 Mys H C.R. 1203. 

S. 517- Order relating to disposal of property — j 

Appeal — Kevtsion. 

An order of the trial Court relating to the disposal of 
property is not, apart from any appeal, reference or revi 
sion from the conviction, acquittal or discharge, appeal 
able. But the superior Coujt has the power to interfere j 
with the order in revision (^Duiatswanit Iyer, C.f. and | 
Mahadevayya, J.) ABDUL KaRIM SaB v. GOVERN- | 
MENT OF .vivroRK. 10 Mys.L J. 185-37 Mys.H. I 
O.E. 116. ! 

S. 617 — Order under — Revision — Forum — High ! 

Court. j 

The High Court will entertain an application to revise | 
an order of the First Class Magistrate under S. 5l7 of I 
the Code, even though the District Magistrate may have 
concurrent jurisdiction. {Doratsummi leyr^ C./, and 
Mahadevayya, /.) ABDUL KariM SaB v. Gvfpnment 
OF Mysore. 10 Mys.L. J. 185-37 Mys.H.O.R. 
116 . 

S. 617 — Powers of Court under — Money ordered ! 

to be p ud on correction — Subsequent retrial and acquit- ! 
ial — Power to order restitution. 

S. 5l7, Cr. P Code, give» very wide powers to a 
Court in regard to the disposal of the property relating 
to the case before it. Where the Court has ordered cer- 
tain moneys to be handed over to a party on a convic • 
tion of the accused and the conviction is set aside, and 
a retrial ends in acquittal, such retrial is only a contin- 
uation of the previous proceeding, and ilie Court is 
therefore not deprived of its jurisdiction as regards the 
moneys ordered to be handed over, although the same 
had been taken by the party under the prior order. The 
party who had taken the same is bound to obey an order | 
for restitution of the money so taken by him; and the i 
Court has undoubted pow'er to pass an order for restitu- | 
tion in favour of the party from whom the moneys w^ere 
taken. {Skaukaianarayana Rao, /.) PaRKAJEE 7/. 
Mahomed KEtG. 13 Mys.L. J. 437=40 Mys-H.C. 
R. 263. 

S Order under S. S\7 as to disposal of 

property — Rejnston — Forum — Order by District Magis 
irate — Revistonal power cf High Court. 

Where an order is passed under S. 5l7, Cr. P. Code, 
as to clispc^s.d of property by a District Magistrate, the 
C-ourt of Ses-iion is a Court of appeal to which the 
aggrieved parly must approach for redress under S. 
520, befoic appi' aching the High Court in revision. But 
the High C!oun is not, however, precluded from 
•entert.imim* a revision petition against such an order in 
ths fir^t uiiiUxn:^. kA.S.R, Chan, /.) SHIVAPPA v. 
Basappa. 13 Mys.L J 207-39 Mys.H.O.R. 1203. 
— -S. 620 Of dr r under S. 5l7 by Assistant Sessnns 
Judge — Revisi on — Juri sdi> tion of Session s Judge. 

Court is a Court of appeal in respect of 
-convictions by an Assistant Session Judge, where the 


MTS. OB. P. CODE BEa. (1904), S. 526 (8). 

sentence of imprisonment does not exceed a term of 
four days and it has therefore jurisdiction under S. 520, 
Cr. P. Code, to entertain and dispo-e of an application 
in revision against an order for disposal of property 
made by an Assistant Sessions Judge under S. 51 7. 
{^Shankaranayana Rao ,J RAMACHANDKIAH z/. GOV- 
ERNMENT OF Mysore. 13 Mys.L. J. 340 -=40 Mys. 
H.C.R. 131. 

S. S20— Order under S. 5l7 — Interference with 

— Appeal. 

No appeal lies from any order of a Criminal Court 
except as provided by the Code. An order under S. 5l7 
relating to the disposal of property is not, apart from any 
appeal, leference or revision from the conviction, 
acquittal or discharge, appealabl* but it can, neverthe- 
les'', be interfered with in leviMon, { Dora i swam: lytr, C . 
J and Mahadevayya, J.) ABDUL KaRIM SaB v. GOV- 
ERNMENT OK Mysore. 37 Mys H.C.R. 115 = 10 
Mys.L.J 185. 

— S 622 — Offence under — Use of force at later 
stage. 

S. 522 does not specify as to the stage at which crimi- 
nal force or show of criminal force or criminal intimida- 
tion must have been used in connection with the act of 
dispossession. It is a question of fact in each case as to 
whether the .'^ct of tiespass on the immovable property 
was or was not attended by criminal foice or show’ of 
force or by criminal intimidation. Where the accu.sed 
managed to get into the house when tlie occupier was 
absent and when the latter returned he was driven out 
by foice, 

Held, that S. 522 applied to the tact.** of the ca^e. 
{^Shankaranarayam Rao, J.) KeNGE GouDA v. 
Boramma. 11 Mys. L j. 163. 

S. 526— Counter cases — Magistrate discharging 

a cased in one and characterising prosecution witnesses 
as unsatisfactory, unconvincing and preosincating — If 
ground for transfer of other case. 

A Magistrate trying one of tw’o counter-cases dis- 
charged the accused in it and characteri‘<ed the evidence 
of the prosecution witnesses therein as hardly satisfac- 
tory or convincing and the evidence of one of the 
witnesses as prevaricating The complainant, w’ho was 
the accused in the other counter-case applied for a trans- 
fer of that case on the ground that the prosecution 
witnesses who had been charaetcused by the Magistrate 
were his witnesses for his defence in the c^se, and that 
he apprehended that they may not be believed by the 
MdgiNtiate W’hen figuring as defence witne-^ses. 

Held, that there were siilficient grounds for a trans- 
fer {A.S.R. Chari. /.) VeNKATASAMAPPA V. 
Yerrappa. 13 Mys. L J. 299 = 40 Mys H C.B. 41. 

S. 526 — Poiver of High Court under — Transfer 

from Court without jurisdiction to one with jurtsdic^ 
tion. 

The High Court has power under S. 526, Cr. P. 
Code, to transfer a case to the Court having jurisdiction 
to tiy it from a Court not having jurisdiction. (Afaha- 
devayya, C, J, and Kamachandra Rao, J.) PUJARI 
In the case of. 13 Mys. L.J. 29 = 39 
MysH.OR 907. 

— — S. 526(8) — Applicability— Transfer application 
made to District Magistrate. 

S. 526 (8) applies only where the complainant notifies 
the Court before which his case is pending of his inten- 
tion to make an application for transfer to the High 
Court and the onus lies on the applicant to show that the 
information required by S. 526 was given to the trial 
Magistrate. The clause does not apply where the ac- 
cused notifies the Court of bis intenilo.i to apply to the 
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District Magistrate for transfer of the case. (^Ravta- 
<handra Rto, J ) DBSIK.ACHAR z/. KRISHNAPPA. 38 

-My8.H.0.B. 326 « 11 Mys L.J. 22. 

' ■■^—'—3. 626 (8) — Scope — Second applicatton trans 

ifer after refusal of first — Application for adjournment , 
— Refusal on grouni of — Trial and eonvic^ \ 

tion without cross examination of prosecution witnesses ' 
— Legality. ! 

Accused once got adjournment for purposes of trans- | 
ier and did apply for transfer. Bar that application was 
•dismissed by the District Magistrate, a later application 
•to the High Court sharing the same fact. In spite of 
this, accused hied another traobfer application to the 
District Magistrate and kept on sending applications by 
ipost to the trial Court for fuither adjournment. The 
»trial Court refused the adjournment, proceeded with the : 
trial and convi,;ted the accused, although most of the : 
prosecution wirnesses had not been cross-examined and ; 
the accused had n »t entered on the defence, 

Held^ that the applications made by the accused 
were not bona hUe^ having been made with intent to : 
delay and obstruct the progress of the trial, and that the i 
trial Court’s refusal to grant the adjournment was not, i 
under the circumstances, illegal, but only an irregularity 
rcurable under S. 537, Cr. P. Code. 

Heldy further^ that since it appeared that most of the 
prosecution witnesses had not been further cross-examin , 
ed and the defence witness lids had not been filed, it 
was necessary in the interests of justice to set aside 
the conviction and to order a retrial, the evidence on 
the lecord being incoriiDlete. {^Shankar am ray ana Rao^ 

/.) Guddaoiah V. Governmknt of Mysore. 12 

Mys L.J.375-39 Mys.H C E. 866. 

~-S. 628— to accused. 

Though S. 528 does not expressly require the issue of 
a notice to the accused before the transfer of a case, it 
is desiiable that notice should be given to the opposite 
party so as to afford an opportunity to show cause 
against the granting of an application for transfer. So 
-a transfer of the case at the instance of the Prosecuting 
Inspector without notice to the accused is irregular. 
(^Makadevayya, J ) MURIOAPPA v. GOVERNMENT OF 

Mysore. 37 Mys H.O E. 385= 10 Mys L.J. 101. 

— - " ' "S. 630 — Scope — Appeal from conviction by 2nd 
-class Magistrate— Entertainment and decision by Ses' 
sions Judge — Effect — Order for retiial— If necessary. 
See Mysore Cr. P. code Regulation, S. 407 (i). 
12 Mys.L J 412 = 32 Mys.H.C B. 696. 

— .... iS. 533 — Scope — Defects in recording confession 
oinder S. l64— It cured. See MYSORE Cr. P. CODE 
regulation, S. 164. 12 Mys.L J. 353. 

— — S. 636— Trial by jury of offence triable with 
assessors — Effect on powers of appellite Court to inter- 
fere. See Mysore Cr. p. code Regulation, 
SS. 269, 416 AND 536. 40 Mys H.O.E. 200. 

S. 637 — Appiicability — Separate offences — 

Single charge and joint trial— Legality — Conviction — 
Sustainability. MYSORE CR. P. CODE REGULA 

TION, S. 233. 13 Mys. L.J. 48. 

——3. 537 — Connected ciises — Separate trials — Evi> 
dence of same occurrence— One judgment — Propriety, 

Where two cross-cases of rioting and hurt, in which 
two parties were charged for their attacks of each other 
•in the same occurrence, were separately tried, the accused 
•in the one case were examined as witnesses in the other 
and vice versa^ and the Magistrate delivered two judg- 
ments but gave his reasons in only one judgment and in 
the other judgment merely referred to the connected 
jifdgment. 


MYS. CE. P. CODE BEG. (1904), S. 537. 

field., that the procedure, though irregular, did not 
prejudice the accused in their defence and so did not 
vitiate the conviction. {^Makadtvayya, J.) NaRAYANA 
biNGH r/. Government OF Mysore. 9 Mys. LJ. 
439. 

S. 637 — Contents of judgment — Failure to state 

reasons — / r regularity 

Where in a Case tried with the aid of assessors the 
accused pleddecl guilty at a la'er stage of the case and 
the Judge convicted the accused hut ilid not specify in 
the judgment tlie rea-'^ons theiefor, 

//«•/(/, that tlie Judgment was. dtfci five and it amount- 
ed to a mete irregularity under the clrcunistances. 
{Ramac/iandt ii Rao, /.) VenKA TAPATHY v. CiOVERN- 
MENT OF Mysore. 38 Mys.II C B. 132 = 11 Mys.L. 
J. 216. 

— — Ss 537, 145 and 360 — Depositions not tead 
over — Illegality. 

Where in proceedings under S. J45, it appeared that 
the 'tepositiorib taken down in were not read 

over to the witnesses in compliance with the provisions 
of S. 360, hdd. that it was a serious irregularity, not 
cured by S 537 and that it vitiated the entire pro- 
ceedings. (^Rama Rao^ J.) N AN JAPPA MUDAMMA. 
36 Mys H.C.R. 376 = 9 Mys L J. 427. 

"*"*3 537 — Erroneous order of committal — No 

objection taken and no prejudi e — Validity of trial. 

Where in spite of an erroneous oider of a committal 
I passed by the District Magistrate under .S. 437, no 
! objection was taken by the accused to the order before 
( the Sessions Court, no inisjiuuder involved in the joint 
trial and no prejudice occasioned iherebv, it was held 
that irregularity due to an incorrect interim order of the 
I District Magistrate could not be allowed to vitiate the 
j entire tiial. 7 C. 662; 30 C.W.N. 276; 14 C. 3S5, Ref. 

' {Doratswamy lyer^ C,/. and Tama Ran^ J.) MUNl- 
' SAMI V. GdVERNMEN'J' ok MYSORE. 36 Mys.H.C.E. 

I 24=9 Mys L.J. 94. 

i — -S. 537 — Illegality — Scriticc of summons — Non^ 

I c jmpltance sutih Ss. 69, 70 and 7l, 

Where the S immons had not been issued *’in dupli- 
> cate” and no attempt was made to have it served as 
I prescribed by Ss. 70 and 7l, 

j //eld, that the trial was viti.ited and that the defect 
I was not cured liy S, 537. (A/a/iadr7iayy,r, J.) CHEN- 
NiAH V. Government ok My.sore. 37 Mys.H.O.E. 
:422=10Mys.L.J 436. 

i — 537 — Judgment written by a Magistrate and 
’ delivered by his successor — Jrregulanty. 
i Even if the delivery by a Magistiate of a judgment 
I written by his predectssor be an n regulaiiiy, it is cured 
I by S. 537. A.I.K. 1923 All. 276, Kef. {/Dratsivami 
I Iyer, C.J.) NaNjappa v. MuNiswami. 36 Mys.H. 

I O.E. 116=9 Mys.L J. 107. 

I — --S 637 — Non-cotnpltance with S, 360 — Effect of. 
The provisions of S. 360 are mandatory and an 
i omission to substantially comply therewith is an lilega- 
; lity not curable by the provisions of S. 537 of the Code, 
XMahadevayya,O.C,J, and Shankaranarayana Rao., J.) 
j Thayamma,/// re. 12 Mys.L.J. 174=39 Mys.H.O. 

I E. 37. 

j — S. 637 — Non-compliance with S.Z61 -^Illegality, 

Where in a sessions case the Sessions Judge wrote out 
, the judgment afttr his retirement and the. same waspro- 
j nounced by his successor, 

Held, that the judgment was ultra vires and in- 
operative in law. 

Held, further, that S. *^37 of the Code did not cure 
the detect. (^Ramachandra Rao, J) AiyanNA v. 
Government of Mysore, 38 Mys.H O.E. 203=11 
Mys L. J. 244. 
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Ss. 637 and 256— of S. 

pliance with — Itteguiattiy, 

The provi^ions contained in S. 256 are merely 
directory and are not provisions relating to the mode of 
trial but only lay down a rule of procedure; therefore 
the non-compliance with those provisions is no more than 
an irregularity in procedure which can be cured by 
S. 537 , Cr. r. Code, {^fakadevayyas OC.j!) KAMA- 
SETHU IYER, In re, 12 MyS.L J. 1 = 39 Mys H.C R i 
681. 

S, 637 — Scope —Application for transfer — 

Refusal to adjourn ca^e — EHect — If curable. See MY- 
SORE CR. P. CODE Regulation, S. 526(8). 12 

MysLJ 376. 

— — S. 637 — Scope— Complaint by unauthorised 
person— Defect — If cured. See Ca'JTLE TRESPASS 
act, S, 21. 39 Mys.H.C.R. 1023. 

S. 637 (a) — Scope— Absence of complaint as re 

quired by S. 195 (1) (ri) — Defect— If curable. See 
Mysore Cr. P. Code Regulation, S. 195 (i) (a). 
40 Mys H.C.R. 348. 

S. 647 — Appltcabthty— Order for refund of 

money paid under S. 5l7. 

An order pas'jed by a Court under S. 5l7, Cr. P. 
Code, for refund or restitution of money paid under a 
prior order clearly comes within S 547, Cr. P. Code 
{^Shankarauaroyana Rao, J,) PaRKAJEE MaHOMED 

BEJG. 13 Mys.L. J. 437 = 40 Mys.H O.R. 263. 

S. bh2—Appltcabthty — Conditions — Minor gtrl 

— Mother arranyiing nturneige against father s wishes 
— Application by father — Maintainability* 

Before action can be taken under S, 552, Cr. P. Code, 
it must be e.stablbhed (1) that there is an abduction or 
unlawful detention of a woman or of a female child 
under the age of 16 years; and (2) that the purpose of 
such detention is unlawful. An application under the 
section by a Hindu father on the ground that the mother 
of the girl was trying to dispose of the girl in marriage 
against the wishes of the father, is not maintainable, 
because the detention is not unlawful. The proper 
remedy of the father in such a case is to apply to the 
Civil Court for redress. {Shankaranarayana Rao, J.) 

Chikkamaianni V, Patel Narayana Gowda. 12 
Mys.L.J. 476 = 39 Mys H.C.R. 664 

8 . 662 — ■* Unlawful detention ” — Meaning — 

Minor Hindu girl — Mother having custody — Attempt 
to marry against fatker^s wishes — Order under section — 
If justified , 

A Hindu mother who detains custody of her minor 
daughter with the object of disposing of her in marriage 
against the wishes of the father, the lawful guardian 
under ihe Hindu Law cannot be said to be “unlawfully 
detaining” the girl. The purpose contemplated 
S. 552, Cr. P. Code, must in itself l<»e unlawful and can 
not include puipose.s which, though not in themselves 
unlawful, might become so only when entertained to- 
wards a child in opposition to the wishes of its guardian. 
An order under the section in such a case is not justified. 
iShanharanarayana Rao* /.) CHIKKAMMANNI v 

Fatal narayana Gowda. 12 Mys.L.J. 475=39 
Mys.H.0R 664. 

S. 561- A — Applicability — Powers under — Refer- 
ence to High Court on difficult questions of law — 
Competency, 

S. 561 Cr. P. Code, does not confer on the High 
Court an unrestiicted and undefined power to make any 
order, and cannot b^ invoked by a District Magistrate to 
seek the opinion or instructions of the High Court on 
diflScuJt questions of law that arise fur decision before 
himself or before subordinate magistrates. When such 


MTS. OB. P. CODE BEG. (1904), 8. 662. 

questions arise for decision, the magistrates are bound to* 
pass orders on their own responsibility; the Cr, P. Code 
does not authorise the District Magistrate to transfer 
such questions to the High Court for “opinion” or dis- 
posal. Such a leference by him is incompetent, 

( A/aha devayya* C.J, and Ramac/ianlra Rao*jD A 
REFERENCE BY THE DISTRICT MAGISTRATE, 
Mysore. 39MysHC.B 366. 

S. 661 A — Power to stay proceedings pending 

civil suit — Principles. See Mysore CR. P. CODE 
Rigulauon, S. 344. 40 Mys.H 0 R. 149. 

S. 661 A — Scope — Warrant issued to head of 

religious institution — Order permitting appearance by 
pleader. 

The inherent jurisdiction of the Chief (^ourt cannot be 
invoked for the purpose of doing an act which would 
conflict with any of the provisions of the law or the 
general principles of criminal jurisprudence. 

Held* however* under the peculiar circumstances, that 
the Court should order the head of a religious institution 

10 whom a warrant had been issued to appear by a 
pleader. (Ramachandra Rao^ J) ViSVaMANYA 

ihirtha sree Padangalavaru Narayanappa. 

38Mys.H.O.R 92-11 MysLJ. 261. 

( IV or 1904 as amended by Act XVIII of 

1923), S. 661 A— vSV ope — Powers of Court. 

S. 561 A, Cr. P. Code, does not confer on the High 
Court an unrestricted and undefined power to mak** any 
order; it cannot be invoked by a District Magistrate to 
seek the opinion or instructions of the High Court on 
questions arising for decision in cases before himself or 
before Sul^ordinate Courts. The Court cannot by invok- 
ing its inherent powers extend the powrers given to it by 
statute. (Mahadevayya, C.J and Ramachandra Rao^ 
A) Krishnaswami Mudaliar, In re, 12 Mys.L. 
J. 109. 

S. 562 — Applicability — Accused convicted of 

burglary. 

Burglary is a serious crime; the person convicted of 
such a crime must he given a deterrent puni^hmrnt and 
it is not proper to release him on piobation of good' 
conduct under S. 562 of the Code. {Mahadevayya^ 
C.J.) Nagarajiah V. Government of Mysore*^ 

11 Mys.L.J. 403. 

S. Applicability — Accused sentenced after 

conviction — Release on probation on appeal — Legality. 

Where an accused person has not only been convicted, 
but also sentenced, S. 562, Cr. P. Code, becomes, 
inapplicable to the case. The word “released” indicates- 
that the object of the section is to prevent in offender*^ 
committal to jail. {^Mahadczayya* C .J ) CHAN ORA- 
CH AR I, In the case of. 13 Mys L J. 130 = 39 Mys.H , 
O.B. 1066. 

-B. 562 — Applicability — Conditions — Serious 

offence — Offender having criminal proptnstttes. 

The provisions of S, 502, Cr. P. Code, should not b& 
applied where the offender has shown a criminal pro- 
pensity rather than mere thoughtlessness and general' 
character of craft and deceit. Nor should the section* 
be applied in cases of serious offences such as burglary v 
etc. i^Mahadevavya^ C.Jf) ChandraCH aKI, In the 
case of. 13 Mys L. J. 130 = 39 Mys H.O B. 1066. 

■ ■ — — S. 662 — Applicability — Considerations for — 
Youth of accused -^Nature of offence — Serious nature of^ 
the consequences. 

No invariable rule can be laid down regarding the 
applicability of the section. The mere fact that the- 
accused is aged only 22 is no ground for leniency wheiv 
he is sufficiently grown up, literate and fairly intelligent 
and fully conscious of the gravity of the offence. Not* 
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is the fact that the particalar act in question did not 
bring about any special harm of any importance, 
because the Coirt has to bear in mind the nature of the 
•offence, the effect of the sentence on persons similarly 
■employed and that such acts are likely to l^ad to serious 
•consequences. ( iQOS) 14 Nfys.C.C R. 47; A. I R 1927 
C. 245, Ref. Rao, /.) GOVERNMENT OF 

Mysore Ramasvyami. 9 Mys.L.J. 84-36 Mys- 
H.0 R. 337. 

S. 562 — Applicability — Power of appellate 

Court to re luce sentence under. 

S. 562. Cr. P. Code, cannot be applied by an appel- 
late Court for the purpose of reducing the sentence 
tpassed on an offender who has been convicted. If the 
appellate Court thinks th" sentence Is unduly severe, it 
can reduce it under S. 423. But it cannot invoke S. 562 
for the purpo'se To do so is to rni-japply the section 
and is illegal. ( Muhadettavya. C.J.) ChanoraCH^RI, 
/n the case of. 13 Mys L J 130 - 39 Mys.H 0 R. 
1066. 

"S. 562 — Applicability — Principles — Conviction 

/or b 'irglary. 

Where the crime committed is by no means a simple 
one, nor due to thoughtlessness, but to criminality com- 
bined with deliberate de>ign and deceipt, the provisions 
•of S. 562 should not be applied. Burglary is a serious 
offence affecting a public safety, and S. 562 should not 
be applied to such a case. Where the accused, the tamity 
poojari in the comolainant^s h«)use, entered the house 
at night by removing some planks in the loft above the 
4God*s room where the deity was worshipped, and 
•removed the properties. 

Held, it would he misplaced leniency to apply the 
provisions of S. 562 and to release him on probation of 
tgood con lu :t {Xfaknie'hxvya. C ./ ) SmOALINGAYYA, 

Jn re. 12 My8.L J. 286 = 39 Mys H C B 36^ 

'■ S. 662 — Bench of Magistrates — Power to pass 

under S S62. 

A Bench of Magistrates exercising the powers of a 
Magistrate of the third cla^s cannot itself pass an order 
•under S. 562 lint should submit the proceedings after 
recording its findings to a Magistrate of the first class or 
Sub- Divisional Magi-lrate {Shnnkaranarayana Rao. 

J .) Byrappa, In re 11 Mys L J. 161-38 Mys H. 
R. 239. 

S. 662 — Order of Bench of Magistrates— ' Inter ^ 

ference in retd non. 

If the order of a Bench of Magistrates is one passed 
under S. 562 the Chief Court can in revision pass a '*tn- 
tence by virtue of the power vested in it un ler S. 562 | 
>(3). Even if it is not an order under S. 562 the ('ourt | 
may proceed to pass a sentence by way of remedying i 
the illegal omission made by the Bench. {^Shankara- 
naray ina R /) BYR\PPA, In re 11 Mys.L J. 

161-38 MysHCR. 239 
-S. 562 — Of^der under — Revision, 

The High f'ourt has power, under Cl. (3) of the 
amended S. 562, to set aside in revision an order of 
•release under the section and to substitute therefor a 
■sentence of imprisonment. {Mahidevayya, C. / ) 
Siddalingayya./w re. 12 Mys L J. 286-39 Mys 
H.OR 362. 

— ■ -8. 562 — Previous conviction-^Three offences 
.dried together. 

Where the three offences of theft in respect which 
the accused ha 1 been convicted, though committed on 
•different dates, were tried together, it cannot be said 
•that there has been any previous conviction in regard to 
.any of these three offences and the benefit of the 
.^section can nevertheless be given to the accusedi 


MYS. CR. TRIBES REG. S. 24. 

(Doratswami Iyer, C.J.') ABDUL RaSHID, In re, 
10 Mys.L J. 122. 

——3. 662 — Several convictions on the same day — 
If can be treated as '"first offender'* in respect of all 
the convictions. 

S. 562 will apply only to cases where no previous 
conviction is proved against the offender. It makes no 
difference that the judgments in all the cases are pro- 
nounced on the same day, because at the precise point 
of time at which judgments in the later cases are 
delivered, the Magistrate knows that the accused has 
been already convicted in the previous cases. So if 
eeveral convictions are passed against the accused on 
the same day, the accused cannot be placed on probation 
for anv of the subsequent offences. A.I.R. 1926 Lah. 
651; 32 B>m.L.R. 356, Ref. { Doraiswami Iyer, C.J. 
a id Rtimachandra Rao, J ) KhaJA PEER v. GOVERN- 
MENT OF Mysore. 10 Mys L J. 333. 

— — S 662 (1) — Applicability. 

S, 562(1) applies only to certain offences under 
the Penal Code and does not apply to offences under 
other laws or to an offence punishable only with fine. 
So the accused prosecuted for an offence under S. 56, 
CL Oi) of the Mysore Police Regulation cannot be dealt 
with under thi> section. {^Sreenivasa Iyer, J.) CHINTA- 
MANl, In re. 9 Mys.L.J. 66. 

— S. 562(1) — Applicability — Offence under S. 454, 

Penal Code. 

It is essential that, before the section can be held to 
apply, certain conditions should be satisfied: (/) the 
accused must not be under 21 years of age; (;/) the 
offence of which he has been convicted must be one 
punishable with imprisonment for not more than seven 
years. An offence under S. 454, being punishable with 
imprisonment w'hich may extend to 10 years, is not 
within the section and the Court has, in such a case, no 
j power to proceed under S. 562 (1), {Ramachandra 
1 Rao, /.) CHANNABaSava, In re 10 Mys.L.J. 320. 
— S. 562 (1 A) — Applicability — Offence under 

special law. 

S. 562 (1- A) can be applied only to the offences 
named therein and other offences under the Penal Code 
punishable with not more than two years* impi isonment. 
it has no application to offences made punishable under 
any .special or loial law' »uch as the Police Regulation. 
{ Shankar ana rayana Kao. J ) BYRAPPA, In re. 11 
Mys.L J. 16i-38Mys.H.CR 239. 

S. 662 (1 A) — Jurisaiction — Second Class 

Magi si rate — Power to release accused after admoni» 
tion. 

A Second Class Magistrate is incompetent, unless 
specially empowered by the Government in that behalf 
to discharge a first offender after admonition. The pro- 
viso applies to the whole section and controls 
not only sub S. (1) but also sub-S. (1 A). 27 Bom.L. 

K. I0l9 and A. I R. 1928 Nag. 343, Foil. {Doraiswami 
Iyer, C.J.) Criminal Revision Ca.se no. 13 of 
1929- 30. 8 Mys.L J. 460 - 36 Mys H.C.R. 308. 

MYSORE CRIMINAL TRIBES REGULATION, 

S 24 llj (a) and {\I) -"special reaums to the 
contrary" — Conviction under Ss. 457 and 380 based on 
presumption under 5. 114 Evidence AA. 

rhe presumption arbing from possession of stolen 
property extends only the offence of commiitine theft 
or receiving stolen property. It does not extend to the 
offence of house breaking under S 457. Where the 
accused is convicted under Ss. 457 and 380 of the Penal 
Code, the fact that his conviction under the former sec- 
tion is leased solely upon the presumption under S. 114, 
Evidence Act, which is not applicable to that offenoe 
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MYS EXCISE REG. (1901). 

and the lact that neither S 380 nor S. 411 of the Penal 
Code IS spw.ihed in the schedule annexed to the Crimi- 
nal Tribes Regulations and special ^ea^ons t^hy the 
punishment inoitattd in S. 24 (l ) (/^) of the Criminal 
Tribes Regulation sbould not be imposed on the accused 
50 M. 474; 60 I.C. 1005, Ref. to. {Lioratswamt Iyer C 
y. and Rama Rao, J ) VLNKATaSWAMY v GOVKRN- 
mentof Mysore. 9 Mys.L.J. 26=^36 MyfiH.C. 
B.24. 

MYSORE EXCISE REGULATION (V OF 1901)— 

Excise Uffictt investing offence — Comfettney to conduct 
prosecution, 

Thtre is nothing to show that an Excise Officer under 
the Excise Ktgulation is on the same footing for all pur- 
poses as a police officer; and there is no piovi^ion in the 
said Regulrttion or in the Cr. P. Code >\hich prevents 
any officer from (onducting the prosecution in an Excise 
case in the investigation of v^hich he has taken part. 
The analog> c)fS.'49SC4), Ci, P. Code, cannot be 
invoked. {Afa/ui,/c7’a)ya, O.C,/. and Ramoihandta 
Rao J.) Dhoni'E (iowDA V. Govkrniment of 
MYSOKF. 12 Mys L J. 283 ^ 39 Mys H C R. 358. 

• OffiVti uuiftf — Punishment — Nature of. 

Punish n:( iil> in cases of violation of the Excise Laws 
must be ck ttjunt. ( Ramuchandra Rao and Shankara- 
natayana Rao, J /.) Sykd HUSSFIN re (ioVFKNMPNT 
OF MYsOKK. 13 Mys L.J. 32=^39 Mys H.C R 921. 

" ■ Prou't lit ion under — Illegality tn search — Effect 

of^ 

Illegality or irregularity in the search proceedings 
would not relieve the accused from liability to prosecu- 
tion under liic Excise Regulation. { Ra mar hand ra Rao 
and Shankar anarayan a Rdo„ JJ) SYED HUSSEIN j 

Government of Mysore. 13 MysL.J. 32=39 1 
MysHOR 921. | 

Rules f tamed under — R, 16 — Applicability — 

Partnership nuth licensee — Suit for share of Profits by i 
partner — Mu iniainabtlii y. 

The plaintift and defendant entered into a partnership 
agreement pioviding that the defendant should take the 
excise contract f I om Government to vend liquor, the 
plaintiff should furnish a capital, the defendant should 
manage the shops, maintain proper accounts and rendei 
the same to plaintiff and the plaintiff should get a cer 
tain percentage of the profits of the business. The plain- 
tiff brought the present suit for his share of profits which, 
the defendant contended, was prohibited by K. l6of the 
Rules framed by the Government under the Act. 

Held, that the contract of partnership in the present 
case did not amount to a 'transfer’ within the meaning 
of the rule and that the suit was, therefore, maintain 
able. Ca‘'e law discussed. t^Dorai swamt lyer^ C, J. 
and Srtnivasa Iyer, / ) GanTE GowDA v, ANKaM 
Thimmappa Setty. 37 Mys. H C.R. 101 = 10 Mys 
L.J. 1. 

— — S 65 -Conviction and sentence under — Fine of 
Rs. 200 nn»l in default rigorous imprisonment for two 
months — l^egaliiy — I’enal Code. b. 65. See PENAL 
CODE, S. 65. 13 Mys L J. 235. 

S. 55 (a) and Scope, 

Urdess S 56 which is expressly restricted to the 
case of the li ence- holder, S. 55 is comprehensive 
enough to intlude all offenders generally, not excepting 
the serv-ir^ts of a licenr e holder. K^Doraiswantt Iyer, 
C J. and Rama Ra ’ J ) GOVERNMENT OF MYSORE 
Godiyappa. 36 Mys. H.C.R. 247 = 9 Mys. L.J. 
225 . 

— — — — S. 64 — Presumption undo — Grounds for rais' 
ing-^ Presence of incuminating articles in house — 
Owner's failure to explain. 


MYS. FACTORIES REG. ri9U). S. 49. 

Where the accused, the head of the family fails to* 
explain the presence in his house of a large quantity of 
illicit liquor and of several other articles used for the- 
purpose of manufacturing such liquor, the presumption 
under S. 64 of the Excise Regulation can be raised. 
Nor would any illegality or irregularity in the search 
proceedings relieve the accused from liability to prosecu- 
tion under the Regulation. {Ramachandra Rao and 
Shankaranarayana Rao, JJ ) SVED HUhSEIN V, 
Govi-RNMKNT OF MYSORE. 39 Mys. H C.R. 921 = 
ISMys-LJ. 32. 

S. 64 (2) — Licence-holder — Liability for acts 

of employees — Extent of. 

For the piotection of public revenue and other pur* 
posts, S. 64 (2) holds the licence holder responsible for 
I tht conduct of his employees in cases when he does not 
take all due and reasonable precautions to prevent the 
commission of offences under the act. The precautions 
neressaiy will vaiy in each case. While it will not be 
foi the licence holcer to merely assert that his respoii- 
sibility ceased when betook an untlertaking from his- 
employee and gave him the lequisite instructions at the 
commencement of his appointment, the prosecution alsa 
cannot be allowed to maintain that in each and every 
case the Ib'ence holder must be held liable for the acts- 
of his employees without any qualifications and irres- 
pective of the piecautions taken by him The criminal' 
intent which is necessary ingredient is, by virtue of the 
section, piesumed in the first instance till it is rebutted. 
{Doratszvamt Iyer, C.J, and Rama Rao^ /.) GOVERN- 
MENT OF MYSORE V. Godiyppa. 36 Mys H C.R. 
247 = 9 MysL.J. 226. 

MYSORE FACTORIES REGULATION (III OP* 
1914;, S. 2 (2; — Employed'* --Meaning of — Persons 
zvorking in factory thoui^h not employed by factory 
itself — If persons "employed 

The definition of “employed’’ in S. 2 (2) of the Fac- 
tories Regulation is wide enough to include even volun- 
teers who work gratuitously and without wages. Hence 
persons found woiking in a rice mill t.e , placing rice in 
bags on behalf of the owners of the lice, though not 
employed by the factory itself, must be deemed to be 
persons “employed” in the factory within the meaning of 
S. 2 (2) of the Regulation. (/^ S.R. Chari, /.> 
Ramchandra Rao z/. Government of Mysore.. 
40 Mys. H,C R. 287= 13 MyS-L.J 425. 

S. 2 (3) — — Elssentials to be proved — 

Declaration by government that a certain mill is a 
factory — If conclusive, 

A declaration by the Government under S. 2 (3) that 
a certain rice mill is a “factory” is not conclusive as 
regards the mill being a factory as defined by the Act. 
It has to be proved affirmatively that on any one day in 
the year not less than 10 persons were simultaneously 
employed in the premises (A. S.R, Chart, J ) RAMA- 
chandra Kao v. Government of Mysore. 40«» 
Mys. H C R, 287= 13 Mys.L.J. 426. 

S. 41 (f) and (1 ) — Offences under — Prosecution 

— Limitation. 

The offences under S 41 (/") and (/) of the Regulation 
are in the nature of continuing offence**, and they must 
be deemed to have been committed and continued on 
the day when they are last discovered; and any prosecu- 
tion launched within six months from that date will not 
be barred under S. 49 of the Regulation. {A.S.K, 
Chars, J.) RaMACHANDRA RAO GOVERNMENT OF 

Mysore. 40 Mys. H.C.R.287 = 13 Mys L J. 426. 

-S. 49— Offences under S. 41 (/) and (i)- Prose- 
cution for — Starting point of limitation. See MYSORE 
Factories Regulation, Ss 41 (f) and (/). 40» 
Mys H.O.B. 287= 13 MyS L.J. 425. 
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MYB. FACTOBIESBEO (18U\ 8. A9. 

— — S. 49 — Offences under Ss, 4l (^) and {i) and 
43 {c')—Pros£CUtun — Limitation-' Starting point. 
Offences under Ss. 41 (^) and (i ) and 43 {jc) of the 
Regulation are continuing offences, and each day on 
which the omissions in question occur, has to be regard- 
ed as the date of commission of the offences. A prosecu- 
tion instituted within six months from the date on which 
the omissions are last noticed will be in time under S. 49 
of the Regulation. (A,S.P. Charts J.) ABDUL 
Mazeed V. Government of Mysore. 40 Mys. H. 
C.R. 312 = 13Mys.L.J. 422. 

MYSORE FOREST REGULATION (1900\ S. 2 

(9) — Comal Lands. 

Gomal lands in Mysore attached to unalienated 
villages aie lands ‘ at the disposal of Government^’ and 
the proprietary interest therein, apart fiom the right of 
pasturage, tloes not vest in the villagers. (^Doraiswami 
Iyer, C.J,) Government ok Mysore v. Kama 
Kao. 10 Mys.L.J. 110. 

■ S. 24 — Amount of fine — Jurisdiction of Magis- 

rate 

Under S. 24 the Magistrate inusi find on the material 
before him what the damage is and only if such damage 
exceeds R?. 25 he would Ije justified in imposing an en- 
hanced senteiKe. ^Ramachan i m Rao^ j) PaRKY 

Gowda 7^ Government ok Mysore. 38 Mys. H. 
C.R. 357 = 11 Mys L.J. 160. 

MYSORE GENERAL CLAUSES REGULATION 

(1899), S 26 — AppLtcab'Aity — Distiiut offences, 

S 26, General Clauses Regulation, is not applicable 
when the offences are distinct. (^/Wahadevayya^ C.J, 
and Ramachandni Rao. J.) TrilMMAPPA Govvda v. 
Government OK Mysore. 39 Mys HCR. 912 = 
12 Mys.L.J. 398. 

MYSORE GENERAL RULES AND ORDERS 
(CRIMINAL), Vol I, paras. 4, 6 and 6-Iiabiiual 
offendei — Sentence uu conviction — Principle.s. See 
PENAL CODE. S. 75, 12 Mys.L J. 385. 

MYSORE GUARDIAN AND WARDS REGULA- 
TION (V OF 1911’ — Custody of child — Suit by father 
for— MdintatnaOtlity, 

A suit by a Hindu father for recovering the custody 
of his minor child is maintainable; it is not prohibited 
by the Guardian and Wards Regulation. (^Mahaderayya^ 
J,) Muniyamma V. Munisamappa, 10 Mys.L.J. 
156. 

Ss. 6 and -First applicat ion for appointment 

of guardian dismissed as a result of compromise — Com- 
promise not a ted upon— Second application for same 
purpose— Maintdinafnlity of. 

Where the first application for the apppointment of a 
guardian was clismi.^'sed as a result of compromise be- 
tween the pal ties but suiisequently the compromise not 
having been acted upon, the second application for the 
same purpose was put in. 

Held^ that the second application was maintainable 
and that it w'as not barred by fes judicata., having 
regard to the fact that the first application was not 
disposed of on the merits and the refusal on the part of 
the opponents to abide by the terms of the comprombe 
furnished an additional ground which W'as not avail*<ble 
to the petitioners at the time they made the previous 
application. {Ramachandra Rao and Shankar a 
narayana Rao. //.) LaKSHMANA CHARI v, 
SUBBAMMA. 39 Mys H.C.R 198= 12 Mys.L J. 180. 
— — S. 8 — Jurisdiition — Temporary residence — If 
sufficient, 

Tenjporary residence of the minor for a period of 
about 4j months at a particular place is not sufficient to 
make that place the ordinary residence of the minor 


MYS. INAM SETTLEMENT BULBS (1867), B.20. 

within the meaning of S. 8 of the Guardians and Wards 
Regulation, so as to give to the Court of that place 
jurisdiction to entertain an application for guardianship. 
{Ramachandra Rao and Shankaratnirayana Rao^ J J-) 

kUDKAPPA V, Sivakudrappa. 13 Mys.L.J. 133=' 
39 Mys. H.C.R. 1061. 

-S 11 — Powers of Court — Delivery of minor's 
property to guardian. 

When a Couit in exercise of its powers under S. 11 of 
the Reguidtion takes the properties of the minor into its- 
custody through any of its agents, as for instance through 
commissioners and makes some arrangements for their 
protection it is capable of handing over possession of 
such propcities to the guaidian as soon as the appoint- 
ment is made without putting the minor’s tstaie to any 
expense by compelling the guardian to have recourse to 
a suit for the purpose. (^R irnachandra Rao., J.) 

Muddamma V, Nar.vte Gowda. 10 Mys.L.J. 414. 

S. 46 — Order passed by Subofdtnate Court — 

Appeal to District Couit or High Court, 

When an order is passed under the Guardian and 
Wards Regn. by a Munsif the appeal lies to the High 
Court and not to the District Court. {Ramuchandra 
Rao and Shankar anarayana Rao^ JJ) DeSIKACHaR 
» CHAKAVAkTHi Iyengar, 38 Mys. H.C.R. 408 — 
11 Mys L J. 368 

MYSORE HINDU LAW WOMEN^S RIGHTS 
REGULATION CX OF 1933) — Applicability and 
scope— Property inherited prtoi to Regulation— Aliena- 
tion by widow — Suit by revei Stoner for declaration of 
invalidity — Subsequent coming into effect of regulation 
—Fffea, 

A Hindu widow who had inherited her husband's 
estate alienated the pioperties. The reversioners sued for 
a declaration that the said alienation was not valid and 
binding on them. In appeal it was held that the plain- 
tiffs were entitled to the declaration and a decree was 
accordingly passed. The wddovv and the alienee appealed 
to the Chief Court on 9 12 l930 and on 1-1-1931, the 
Hindu Law Women’s Rights Regulation came into 
force, and the appellants applied to the Chief Court for 
permission to take an additional ground to the effect, 
that under the Regulation the widow became full owner 
of the properties anrl t'onsequently the reversioners W’ere 
not entitled to the declaration prayed for. 

Held, that the appellants were entitled to raise the 
said contention, aad that immediately the Regulation 
came into force, the widow became absolutely entitled to 
the properties of her husband— it being conceded that 
there was no daughter or daughter's son alive at the 
time of the inheritance— and consequently the rights of 
the plaintiffs reversioners ceased and that the declaration 
clrtimed could not be granted. {Shankar anarayana Rao 
and thari, JJ.) SlDDALlNGAMMA MUDDUMALLE 
Gowda. 13 Mys L J. 79 =40 Mys H.C R. 85. 

■■ "-Ss. 10 and 11 — ’‘Stridhana" — Property inherit- 
ed from husband — Powers in respect of. 

Under S. 10(2) (^) of the Hindu Law Women’s 
Rights Regulation, which came into force on 1st January 
1934, stndhana includes property inherited by a female 
from her husband except where there is a daughter ora 
daughter's son of the propositus alive at the lime the 
property is so inherited; and under S. 11 (1), a female 
owning stndhana property shall have over it absolute 
and unrestricted powers both of enjoyment and of dis- 
pcj'-iiion inter vivos. {Shankar anarayana Rao and 
Chart, JJ.) SlDDALlNGAMMA V, MUDDUMALLE 
Gowda 13 Mys L J. 79= 40 Mys H.C R. 86. 
MYSORE INAM SETTLEMENT RULES (1867), 
Br. 20, 21 and 22 — Scope— Decision of Jnam Com* 
missioner — Finality — Jurisdiction of Civil Court, 
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JilYS. IirCOME-TAX BBO. (1923), 8. 2 ( 11 ). 

The settlement contemplated by, and to be made under 
the Inam Settlement Rules, is not only a settlement of 
the extent of the land concerned and of the extent of the 
•revenue remitted, but also one which determines the 
person entitled to the benefit of the inam, i as to 
whom the inamdar is; under R. 2l of the Rules the 
decision of the Inam Commis>ioner that a certain person 
was not the inamdar cannot be contested in a suit in the 
'Civil Court. Retlly, C ,J, and Shankaranarayana Rao, 
y.) Vbnkatakamana Jois V. Government of 
Mysore. 13 Mys.L. J. 468 ^ 40 Mys H.G R. 364. 

MYSOEB INCOME TAX EEGGLATION (V OF 

1923;, S. 2(14)— Rat tner ship — Registration of Enquiry 
into re^Jity of firm — Powers of Income-tax Officer. 

A set of persons purporting to constitute a firm as 
described by S 2(14; of the Regulation cannot get 
themselvts regi>tered as such of right by merely making 
an application in the prescribed form with the instru- 
ment of partnership tnclosed. The Income-tax Officer 
has power to investigate the reality of the instrument 
, produced, and to refuse registration if such instrument 
does not represent the realily of the constitution of a 
"firm. 57 Cal. 1336, Fob. i^Doraiswamt lyer^ C.J. and 
Mahadevayya, J.) MaNICKAVELU MUDALIAR & SON 
V. COMMISSIONER OF INCOME-TAX, MYSORE. 10 

Mys.L J 316. 

— — S. 2 (16) — Unregistered firm — Agreement of 
rpartnership — Combination of property, labourer skill 
— Extra rights and powers of control given to one part- 
ner — Nature of relationship, ^ee CONTRACT ACT, S. 
•239. 12 Mys L J. 404 « 39 Mys H.C E 1012. 

— -Ss. 10 and 13 — Assesment — Basts — SyUem of 

accounting ad pled by company. 

Where a company nas chosen to adopt a particular 
mercantile basis of accountancy in keeping its accounts 
it being fairly well recognised in mercantile institutions, 
it is upon that basis and upon that alone, that it has to 
l^e assessed income-tax under Ss. 10 and l3 of the 
Mysore Income-tax Regulation. {Mahafevayya^ 0,C. 
y., Rama : hand ra Rao and Shankaranarayana Rao. 

JJ.) Commissioner OF Income-tax, Mysore?/. 
Bank of My.sore, Ltd. 12 Mys L.J. 246=^39 Mys. 
H O.R. 772(F.B.). 

S. 10 (1 ) — Co operative societies — ‘ ‘ Profits " — 

, Income from property and hank investments — Exemp 
tion from inconivtax — Mysore Government Notificanon 
dated ^th Jan. 1928. 

Investments on property and in bank are not within 
the scope of the ordinary business of a co-operative 
society and the income therefrom cannot be regarded as 
profits or gains of itsnormal bu-siness within the mean- 
ing of S. 10 (1) of the Income-tax Regulation and as 
siKh,the exemption granted by the Mysore Government 
Notification of the 4ih Jan 1928 does not cover the case. 
{Doratsiuami Iyer, C.J. and Srinivasa, Iyer J.) THE 

Commissioner of Income tax in Mysore v.Tyik 
APEX Bank, Ltd. 8 Mys.L J. 426. 

S 10 (2) — Bumivss allcnvance — Bank with 
branch outride S tat Deposits in branch remitted to 
Head Office— I nUrc^t paid on such deposit by head office 
to branch— It deductible. 

The Bank of Mysime which had branches in different 
parts of the State had a branch in the C. & M. Station 
of Bmglore. This branch maintained separate accounts 
received deposits, and rernirted all surplus funds includ’ 
jng the dtpoMts to the Head Office. The latter treated 
such remittances as loans to it by the branch, allowing 
interest thereon at 5 per cent, per annum, and debited 
Ime said interest in its accounts as bu'-iness expenditure 
The branch at the C, & M. Station treated their interest 


^ MYS. INCOME TAX BBO. (1923), S. 23 (2). 

as income in its accounts and on that basis calculated 
its profits which w’ere assessed to income-tax in the 
station. The Head Office, for the purpose of calculating 
its profits for income tax in Mysore, deducted their pro- 
fits calculated b; the branch from its total profit as a 
business allowance. 

Held, that the payment of intere*?! to the branch at 
I C. & M, St ition, Banglore, on the deposits remitted by 
. it to the Head Office, is a business allowance within the 
I meaning of S. 10(2) {itt) of the Mysore Income-tax 
Regulation and as such deductable in the calculation of 
the total profits The existence of the juridical relation- 
! ship of debtor and creditor between the Head Office and 
I branch was not necessary for recognising the payment 
in question as a business allowance. {Mahadevayya, 
O . C . J ,, RamachanUra Rao and Shankaranarayana 
Rao , JJ ) Commissioner of Income tax, Mysore 
». Bank OF Mysore, ltd, 12 MysLJ 245=39 
Mys H.C E. 772 (FB.). 

S 10 (2) (ill) — Firm — Advance of money by 
partner — Interest on—Jf deductible. 

Interest paid by a partnership to a partner in the year 
! of asses'^menf, on amounts advanced by him as 
loans to the firm, must be deducted under S. 10(2) 
(/*/) of the Income tax Regulation, in computing the 
profits or gains of the paitner-hip. {Ramachandra Rao 
and Sankaranarayana Rao, JJ .) COMMISSIONER OF 
Income-tax in Mysore v. Maradi Subbiak. 
12 Mys L J. 404= 39 Mys. H O.R. 1012. 

S. 10 (2) (vi) — Depreciation — Private company 
taken over by aisessee company- Building plant and 
maihinery — Basis for calculation of aepreciation — 
Difference between English and Indian Law 

The dtpieLiaiion under S 10 (2 (?/r) of the Mysore 
Income-tax Regulation should be allowed on the original 
co-t to the assessee company bona fide paid or incurred 
in respect of buildings, plant or machinery w’here the 
assessee company has acquired and succeeded to the 
business of a private company, and not on their value as 
It stood in the book> of the previous owner, 56 M,L.J. 
45 1. Not Foil. The terms of the Income-tax Act (which 
are followed in the Mysore Regulation) are of different 
language and scope from tho^e of the Engli-h Acts. 
Under S, 10 (2) (w)of the Indian and Mysore Acts, the 
deduction on account of depreciation should be ba^ed, 
not as in the English Act on what might appear to the 
Tax Commissioners just and reasonable as representing 
the diminished value by reason of wear and tear during 
the year, but on .such definite percentage rates on the 
original cost of the building, machinery and plant to the 
assessee. In such calculation the original r'ost to the 
previous owner (the old company whi. h has been taken 
over) does not, under the Indian and Mysore Acts, seem 
to be an element which should be taken into considera- 
tion. {Ooraiswami ly r, C. J and Rama Rao, J.) 
COMMISSIONER OF INCOME-TAX, MYSORE v. KaI- 
I SERI-HIND wool.FN, Silk ANDC'orioN Mills, 

I Ltd. 9 Mys L J. 242 = 36 Mys H.O.R. 366. 

3* 23(2) — Notice calling upon assessee to pro- 
duce accounts and other evidence before special auditor 
— Validity of. 

Although an assessee may be called upon to produce 
his accounts and document-r at the Income-tax Officer’s 
office, either before the Special Auditor or any other 
member of his establi.'-hment, there should be a proper 
investigation by the Income-tax Offictr himself, and the 
assesssee should be given the opportunity of a hearing 
in support of his return, unle-is the Income tax Officer 
has accepted the correctness of the return furnished on 
a consideration of the accounts and documents produced 
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in his office in compliance with the notice issued under 
S. 23 (2). A notice iiisued by the Deputy Commissioner 
of Income-tax called upon the assessee, with a view to 

• test the correctness of his return, to produce all accounts, 
documents and other evidence on which he might rely 
in support of the return of his income. 

Hgldy that so far the production of accounts before 
' the special auditor was concerned the notice was not 
invalid ; but that so far as it directed the production of 

• other evidence before the Auditor, it was invalid. 
i^Doraiswamt lygr^ C. J. and Ramachandra Rao^ J.) 
COMMISSIONER OF INCOME-TAX, MYSORE V. SkE 
THIAH Seity. 10 Mys.L.J. 239. 

3. 30 — Appeal from order of assessment— Order 

under S. 33, no bar to re considering question. 

An order of the Commissioner under S. 33 of the 
Regulation is no bar to his re-considering the question 
when it is brought before him in appeal under S. 30 
against an order of assessment. {Djrats7vamt !yer, C . 
J. and Mahadc'vayya, J.) MaNICKAVELU MUDALIAR 

& SON V. Commissioner of income-tax, Mysore. 
10 Mys.L J. 316. 

— ' 'Ss S3 and 34 — Applicability — ^'‘Escaped assess j 
ment** — Additional assessment by Commissioner after 
notice to assessee — If escaped assessment. | 

S. 34 of the Income-tax Regulation applies (1) to a 
case where the income has escaped assessment in any 
year and (2) to a case where the income has been as- 
sessed at too low a late in any year. Where the asses- 
see has already furnishea all the materials necessary to 
make a proper assessment of the income before the 
Deputy Commissioner and has been assessed by the 
latter, and on a perusal of the records the Commis 
sioner, after notice to the assessee and hearing his 
Counsel and examining the accounts and other materials 
furnished before the Deputy Commissioner, comes to 
the conclusion that the income under a particular head 
has been under-i ited and then proceeds to calculate the 
actual income on the identical materials, his order modi* 
fying the assessment by the Deputy Commissioner and 
dire.ting the latter to issue the necessary demand notice 
is one passed under S. 33 and not under S. 34. (^Miha- 
devayvaC. J and Shankaranarayana Rao^J') COM 
MISSIONER OF INCOME-TAX IN MYSORE V. GURU- 
SWAMI. 13 Mys L J. 195=39 Mys H.O.R. 1181. 

• ' — ■ 3. 68 — Omission to ur^e point of lava before Com | 
.missioncr— Right to urge in Court. I 

If a point of law is not urged by the assessee in time 
before the Commissioner, he cannot at a later stage be 
allowed to ask the High Court to consider such point or 

• to require the Commissioner to state a case. But the 

High Court in such cases must look not merely to the 
form but to the substance of the real contentions urged. 
{^Makadevayyiis O. C. Ramachandra Rao and 

Shankaranarayam Rao, //.) COMMISSIONER OF IN- 
COME TAX, MYSORE v. B\NK OF Mysore, LTD. 12 

Mys L.J. 245 = 39 Mys H O.R. 772 (F.B.). 

— -S. 66 (2 )— Reference —Scope —Fin ling of fact 
— Interference — High Court's penvers. 

The High Court in a reference under S. 66 (2), 
Income-tax Regulation, Is not a Court of appeal, as the 
section does not give the assessee a right of appeal. The 
jurisdiction of the High Court is consultative. The 
findings of fact arrived at by the Commissioner of 
Income tixare binding on It, and it has no ju'isdiction 
to consider the correctness or otherwise of the same. But 
at the same time, the High Court has power to examine 
what is the proper legal effect of a proved fact or facts, 
which is a question of law, and it is therefore open to it 
to examine the evidence in order to find out whether the 
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findings of the Commissioner could be legally justified. 
(Mahadevayyj, O. C, J. Ramachandra Rao and 
Shankaranarayana Rao, //.) COMMISSIONER OF 

Income TAX, Mysore z/. Bank of Mysore, Ltd. 

12 Mys L.J. 245 = 39 M[ys.H.0.B. 772 (F B.). 

' "S. 66 Order by Commissioner under S, 33 
— High Court’s paWi,r to direct statement of case. 

There is nothing in S. 33 of the Income-tax Regula- 
tion which prevents the Commissioner of Income-tax 
from enhancing the assessment made on the materials 
available; and when he acts under S. 33 and makes an 
order prejudicial to the assesaee, the High Court has no 
power, at the instance of the assessee, to direct the 
Commissioner to state a case. {^Mahadevayya, C.J, and 
Shankaranarny ini Rao, J.) COMMISSIONER OF IN- 
COME TAX IN Mysore t'. Guruswami. 13 Mys.L. 
J. 196 = 39 Mys.H.C R. 1181. 

MYSORE INSOLVENCY REGULATION (VI OP 
1911), S. 4 (2)— — Adjudication of firm as insol^ 
vent — Derision holding a particular person to be part- 
ner of firm — Finality. 

A decision by the Insolvency Court, that a particular 
person is a partner of a firm which has been adjudicated 
an insolvent, must be held to be final and binding for 
all purposes, as between the firm and its creditors under 
S. 4 (2) of the Myaore Insolvency Regulation. 

{Shankaranarayana Rao, /.) PANNALAL AND BROS. 

V. Chogmul Hemaji. 12 Mys.L.J. 632 »39 Mys.H. 
C R. 794. 

- ■ -XI OP 1925) — Firm — Adjudication of— Pro- 
priety . 

The term ‘debtor* in the Insolvency Regulation 
includes also a firm and the adjudication of a firm as 
insolvents is legal. (Doraiswamt lyer^C*/ and Rama 
Rao./.) ASLAJI DhiRAJI BRO.S. V. SUNNILAL. 9 
MysL.J. 157 = 36 Mys. H.O R. 76. 

’-^Firm — Adjudication of — Subsequent discharge 

— Liability of pirtners romposms^ firm. 

Insolvency proceedings against the firm are really 
agiinst the partner* composing it. 100 I.C. 112; 89 1. 
C 493 and 55 I.C. 186, Ref. Where a decree against a 
firm is sought to be executed against one of the partners 
as such, the litter is entitled to plead immunity on the 
ground that the firm against which the decree harl been 
obtained havi been adjudicated insolvents and subse- 
quently di-charged. {iioraiswami Iyer, C.J. and Rama 
Rao, /.) AslaJI DHIRAJI BRUS. v, SUNNILAL. 9 
Mys.L J. 157 = 36 Mys.H.O.R. 75. 

S. 5 — Posvers of insolvency Court to review 

orders — Annulment of adjudication for default — 
Paiver to set aside —S. 10 (2) — If a bar—C. P. Code 
Res:iilation O 9, R, 13. 

Under S. 5 (l)of the Insolvency Regulation, the in- 
solvency Court has p )wer to review its orders. Where 
the Court annuls an order of adjudication on the 
ground that the insolvent fails to appear on the date 
fixed for his examination on his application for dis- 
charge, the Court can, on an application made by the 
debtor, set aside the order of annulment under the 
powers conferred on it under S. 5 of the Regulation. 
S. 10 (2) of the Regulation has not got the effect of 
depriving the insoiven y Court of its powers under S. 5 
or of making O. 9, R, 13, C, P, Code, inapplicable. 

(Sreenivisa Ran. J) CHENNIAH v, PUTTASAMIAH,. 

13 Mys L J. 500. 

■■—3 10 (2)— Scope and effect of — Annulment of 
adjudication for default of debtor — Setting aside annul- 
raent— Powers of Court to review its orders. MY- 
SORE Insolvency Regulation, S. 5. 13 Mys L.J. 
500. 



2115 


THE QUINQUENNIAL DIGEST, 1931—1935 


21I6> 


MYS. INSOLVENCY BEO. a926), 8/28. 

— Ss. 28 and 44 (2) — Applicability and scope — 
Insolvency application by debtor — Suit by creditor to 
set aside transfer as being fraudulent under S, 53, 
T, P, Regulation — Maintainability, 

So long as proceedings in insolvency are pending 
against a debtor, a creditor is not entitled to enforce any 
of his rights against the debtor by means of a suit 
except with the permission of the Insolvency Court, as 
laqaired by S. 28 of the Insolvency Regulation, A cre- 
ditor therefore is not competent to sue to set aside a 
transfer by the debtor, as being in fraud of creditors 
under S. 53 of the Transfer of Property Regulation, 
after the delHor has 61ed an insolvency petition to which 
the plaintiff himself is a party. Such a suit is barred 
l)Oth by S. 44 (2) of the Insolvency Regulation and also 
under S. 9, C. P. Code Regulation. {Shankaranayana 
Rao and A.S.R, CAari, //,) MaHADEVaPPA v. 
NAKAPPA. 40 Mys HOB. 237 13 Mys L. J. 380. 

B. 28 (2) — Bar u nder — I gn orance aft nsol vency 

proceedings — If can be pleaded. 

Once an adjudication is made, a creditor cannot, 
under S. 28 (2) of the Mysore Insolvency Regulation, 
commence any suit or other legal proceeding, except with 
the leave of the (^ourt. That leave must be obtained 
before the commencement of the suit or proceeding. A 
creditor cannot plead want of notice or ignorance of the 
adjudication or insolvency proceedings to escape the 
bar. i^Shankaranarayana Rao. J.) PaNNALAL v. 

ChogmulHemaji. 39Mys.H.C.B. 794-12 MyB.L. 
J. 632. 

S. 28 {1)^1 f controls S, 53. 

S. 28 (7) of the Insolvency Regulation should be ccn 
strued as governing and controlling S. 53 of the Regu- 
tion. {jShankaranarayana Rao and Sreentvasa Rao^ 

//.) Chowda Setty V. Kasimkhan. 40 Mys H. 
C.B. 470^13 Mys.L J. 495. 

— 'S, 42 — Application for discharge — Dismissal — 
Second application, if barred. 

The Insolvency Court has very wide discretion as to 
whether or not to grant the application for discharge and 
if so subject to what terms and conditions. It cannot be 
said that because an application for discharge was once 
dismissed the party cannot again apply for the same 
relief. (Ramachandra Kao ani Shankar anarayana 

Rao, //.) Krishna Pandit z/. Venkataramana 
CHETl'Y. 39 Mys.H.O.R. 348 = 11 Mys.L. J, 372. 
— -S. 4Z-^Order of annulment — Revtexo— Revision. 

The Insolvency Regulation does not in terms provide 
for reviews of orders passed and even if a review can 
be had, no revision petition lies against an order reject- 
ing a review. {Doraiswami Iyer, C, J.) ChiKKA 
Belusa. /n re. 36 Mys.H.O.B. 19 = 9 Mys.L. J, 34. 
— — S. 53 — Limitation under — Starting point. 

The tei minus a quo for the calculation of the period 
of two years under S. 53 of the Insolvency Regulation 
is the date of presentat'on of the application on which 
an adjudication is made and not the date of the adjudi- 
cation, If a transfer is therefore within two years of 
the date of the application, it comes under the section, 
though it is beyond two years of the date of adjudication 
order. S. 53 is controlled by S. 28 (7) of the Regula 
tion. {Shankaranaravana Rao and Sreentvasa Rao, 
jj.) CHOWDA Seti'y Kasimkhan. 40 Mys H. 
C.R.470 -18MyB.L J 496. 

“■ — ' ' S. 61(4 ) — Adjudication of firm. 

The term “debtor”" includes a firm and an order of 
adjudication ran be passed against a firm. The test is 
if the application was treated as a suit, the suit would 
he bad for multifariousness ; if not the application for 
adjudication is maintainable. ^Doraiswami Iyer, C,/, \ 
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and Rama Rao, /.) BHAGAWANJI v. Raja SAMPANG^ 
Rama Shetty. 36 Mys H.C.R. 39= 9 Mys L.J. 1. 

S. 61 (4) — Decree against firm — Subsequent 

adjudication and discharge of firm — Liability of 
partner. 

Where subsequent to a decree against a firm, the firn> 
was adjudicated insolvent and discharged, the decree* 
cannot be executed against any individual partner there- 
of. The discharge of the firm is really the discharge 
of its constituent members. 100 I.C. 112 ; 89 l.C. 493; 
55 I.C. 386, Ref. {Dot aiswamt Iyer, C»J. and Kama^ 
Rao, J ) asalaji Bros v, Sunnjlal. 36 Mys H.O.. 
R. 75= 9 Mys.L J. 222. 

S. 68 — Person aggrtez>ed" — Insolvent. 

The insolvent is not a “person aggrieved” within the 
meaning of S. 58 and he has no locus standi to file an 
application complaining of the sale by Official Receiver 
on the ground of irregularity and inadequate price. 
{Mahadevuyya, /.) RaMIAH v, MUNISAMY. 10 Mys#. 
L.J. 246. 

S. 75 —Right of appeal— Forum, 

Under S. 75 the right of appeal is to the District 
Court were the order in insolvency is made by a Court 
subordinate to the District Court. (Mabadevayya, 0,C. 
y. and Ramachandra Rao, J.) BaPU SaHIB v. KECUB- 
chand Bapna. 38 Mys.H.C.R. 362 = 11 Mys L.J. 
317. 


S. 79 (2; Cc) — ,4diudication of firm. 

The term ‘debtor* includes a firm and an order of 
adjudication can be passed against a firm. {^Doratswami 
Iyer, C.J, and Rama Rao, J.) BHAGAWANJI v. RAJA 
Sampangi Kama Shetty. 36 MysH.OR. 39=»» 
Mys.L J. 1. 

MYSORE LAND ACQUISITION REGULATION. 

(IV OF 18ES)^Cofnpuisory aiqutiittvn— Compen- 
sation — Value of land — Rules applicable. 

In order to determine the value ot land compulsorily 
acquired thiee methods may be adopted : (1) the* 
opinion of valuator or experts, (2) the price paid 
within a reasonable time in bona tide transactions of 
puichase of the lands acquired or the lands adjacent to- 
the land acquired and possessing similar advantages, and 
(3) a number of years' purchase of the actual or im- 
mediately prospective profits from the land. Tw’o or 
more methods may be applied in a given case. (Rama' 
Chandra Rao and Skankar anarayana Rao, J/,y 

Mdniyappa V. Municipal Commissioner, Ranga- 
LORE City. 39 Mys.H.O.R. 117 = 11 Mys L J. 296. 

(VII OF 1894) — Agricultural land* Acqutsitiofp 

by Gewernment — Mode of valuation. 

The owner is entitled in the case of compulsory acqui- 
sition to the value of the property in its actual condi • 
tion at the time of expropriation ivith all its then exist* 
ing advantages and with all its future possibilities exclu- 
ding only any advantage due to the carrying out of the 
scheme for the purposes for which the property was 
being acquired. The Court in taking into consideration 
such advaniages ought not to be oblivious of the draw- 
backs attaching to the property. Due allowance must 
therefore be made to the liability for payment of fine in 
addition to reassessment leviable under the Land 
Revenue Code on the conversion of agricultural land into 
building sites, (Doraiswamt Iyer, C,J, and Maha-- 
devayya, J,) HOME GowDA v, ASSISTANT COMMIS- 
SIONER AND Land Acquisition Officer, Mysore 
Division, ll Mys-L-J. 93. 

- —— -*■88. 12 (2) and \%’^Scope*^ Application for re* 
ference-— Limitation, 
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The longer ol period of six months is curtailed under 
S. 18, Land Acquisition Act, if the peiiod ol 6 i^etks j 
follo^^ing a notke ui.der S. 12 (2) expires before the 
expiry ol 6 months fiom the date of the aa'ard. This | 
piovkion oJ the bar of limitation ol applicaticns hied i 
beyond 6 months of the date of the aaaid is alugether | 
unconnected \Mih provision for the i^^ue of notice 
undei S. 12 (2) or with the service ol ^uch notice when 
issued. {KaPiach^inara hao atni SAoftka»'aftarayeifia 
yy.) Sri- liM VASA Rao r. 1 reaSuky Assisiant 
COMWJSS]OM i> AM) LA^D AC0Ul5>nlO^ (JUlCliR, 
SHIMCGA. 39 Mys.H.C.B. 844- 12 Mys L.J. 617. 

"■ " ■ S. 18 — Appiicatton beyond time — Reference — If 

ultra viies. 

A relerence under S. 18, Land Acquisition Kegula* 
tion, can only Ic njade on an application V)y the paity ; 
and vhen the application is laritd by time accc.rcSing to 
the statute, a itltience made on such an applicatic't) is 
ultta Vires and invalid. {Ratnacbandta Rao ami 
Shankarahatayatia Rao, JJ.) ShiiMVASA KaO v. 
Treasury assistant Commissiomr am) l and 
ACQUisnjOR OFHCi<R, Shimoga. 391dysH.C.R. 
844-12Mys.M J. 617. 

— ■ S. 18— "Scope— Reference — Application foi — 
Limitation. See MYSORE J.AND ACOUl^i'JIO^ EeGU 
LAI ION, bS. 12(2) AND 18. 39 Idys H.C B. 844-12 
BlyB.L.J. 617. 

■ ■■ S. 23 Mof^et lalui — Asceftaintnint^ lilode 
— Annual rinl as basss-^S/i^p tn aty — CaUulattosi of 
value* 

There aie three rtcognistd modes of determining the 
market value ot a picperty which is compulsorily acquir 
ed under Land Acqui^iiicii piccetoings : (Ij Ly ascer- 
taining thepiiceoi prices at which the [iroperty acquired 
has been purchased oi sold in recent years ; (2) by as 
certaining ther.eit aiii<ual inconie ol the property and by 
taking a certain num}.)er of years’ purchase ol that 
income, accoiding to tf e nature of the property; and 
(3) by ascertaining the price at which properties in the 
vicinity have been sold or purchased, and making all due 
allowance lor situation and c ircumstancts of each parti- 
cular sale. In the case of a shop in bangalore City, in 
an impoiiL-nt and growing locality, the reti annual rent 
of the shop after n.akii g clue deductions for annual 
repairs, Municipal taxes, tic , Icr a period of 36 years 
plus 15 per. cent, for compulsory acquisition repre'-ents 
a fair amount of con pensaiicn to be awarded, but 20 
years’ punha-e is too high, i Alabadtiayya and Ran*a 
chandta Rao, JJ,) MaNDI HariYANNA v, I AND 
ACQuismoN Officer, Bangalore Cny. 12 Mys 
L.J. 186. I 

S. 64 — Award confirmed ex parte — Order refus- 
ing' to set aside — Afpealabthty, 

An order refusing to set aside an award confirmed ex 
parte under O. 9, K 9. C P. Code, is not appealable. 
(Domiswami i)ery C* y. and Ramachandf a Rao, J ) 
NaRAYANA SFTTY z;. MUMCIPAI PRESIDENT AND 

Land acquisition Offjcfr, Bangalore City. 
88 MyB.H.C.E 129 ^ 11 Mys.L.J. 208. 

B. 64— Ofder deciding person entitled to com- 
pensation but amount it ft to be determined — Appeal. 

Where on a reference under the Land Acquisition 
Regulation, the District Judge passed an orrer that 
claimant No. 1 and not claimant No. 2 wa« entitled to 
compensation, but the suit had yet to proceed on the 
question as to the amount of compensation. 

Held, that the Older was only interlocutory and not 
appealable. 10 C.W.N. 195, Ref, {Ramachandra Rao \ 
mnd Skankesratsarayana Rac^ JJ,) VlERAPPACHARl 


SugunaMurthy achar. 88 Mys.H.C.B. 408- 
j llMysL J.436. 

— S. Amendment of 1928 — Scope of. 

I The new Repilaiion of 1928 which curtails the period 
j necessary to raise a presumpition of kadim tenancy under 
I the old Code is not a declaratory one. There is nothing 
in the new Regulation itself to indicate that the new 
clause should rtceiie a retrospective operation. Where 
there is no proof of the cash rent paid to the jodidar 
and even as regards the amount of rent the evidence 
was not consistent and the evidence regarding possession 
by the tenants for a number of years was very vague. 

Held, no presumption of kaaim tenancy arose under 
S. 79of the old Code. {RamoiAandra Rao and Shan- 
kcu attar ayciua Kao, JJ ) bUBBlAH v. LAKSHMINARA- 
SJMHA Sastry. 11 Mys L J. 404. 

MYSOBE LAND BEVBNDE CODE (IV OF 1888) 

— Jurisdiction of Jtiam Supmntindtni^-^ At it nation 
tffuteii ptior to inatn settlement — Effect of uttlement 
on. 

Theswami of a certain mutt holding lands in a 
sarwamanya village gifted a portion of those lands in 
1730 to the ancestor of the defendant in consideration 
of stivices rendered by him in recovering for the mutt 
I the vil'age in question which had been lost to it. In the 
inani stitlement of 3853, the said gift was confirmed 
j free of tax by the Inam Superintendent. 

I Held, that the gift had not been set aside or other- 
wise affected by the settlement. There is no provision 
of law under which the li am Superintendent is com- 
I peunt to interfere with the legal relation of parties 
! existing long anterior to the settlement operations or to 
f conveit a proprietary right into that of a tenancy 
{Afahiidizayya, C J. and Ehankofanaruyana Kao, J.) 
Sri satya dhyana Thikiha Sri Pai angai avaru 
V, Bapu Sham a Uao. 12 My s.L J. 417 = 39 Mys.H. 
C.B. 1038, 

^ Land*' -—Minerals. 

Tne right to minerals is immovable property and 
included in the word “land ’ under the Mysore Land 
Revenue Cede. {^Sreentzasa /yet, O. C. J. and Maha^ 
delay ya, J ) GOVERNMENT OF MN SORE v. ANANDA- 

RAYA Mudaliar. 10 Mys L.J. 323. 

— " S. 38(4] — Claim for minerals— lAmitation — 

Ag< of majority tn Mysore, 

If a person entitled to prefer a claim for minerals was 
a minor on the dale of the pas.'-ing of the Regulation, 
he mui>t prefer his claim within five years after the 
passing of the Regulation or within 3 years after he 
attains majority. There is no legislative provision in 
I My.'-ore fixing the age of majority as is embodied in the 
Inoian Majority Act but majority in My.'ore is attained 
only on the completion of the l9ih year. Scan applica- 
tion presented mote than three years after the claimant 
attained majority is barred ly limitation. {Srteniiasa 
lytr. O. C. J. and Mahadtvayya, J.) GOVERNMENT 
OF MYSORE z;. ANANDARAYA MUDALIAR. 10 MyS-Ii. 
J. 323. 

— Ss. 64 and 96 A.— Relative scape and effeet of— 
Nature of charge created. 

\ S. 96 A of the Land Revenue Code in iio way creates 
in all respects in favour of a superior holder a paramount 
charge similar to S. 54 of the Code (A. S, R Chari 
and Sreenivosa Rao, JJ.) NaRASIMHACHAR r, N aN- 
JUNDA bASTRY, 13 Mys L. J. 477-40 M 78 .H.C.B 
374. 

Ss. 86 and Scope— CRsim to ahatemeni of 

i rent — Prior enhancement under S. 86 (») and (b>— 7/ 
candiiion precedent. 
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A prior enhancement of rent on any of the grounds 
mentioned in Cls. {a) and {6) of S. 86 of the Mytiore 
Land Revenue Code, is an essential pre-requisite to a 
claim for abatement of the rent under S, 87 (3) of the 
Code. When there has been no such enhancement, 
there is a legal impediment to the tenant’s cUim for 
abatement. i^Ramachandra Raoand Shankaranarayam 
Rao,J.) PiLLAFPA t/. VKNKATACHELLIAH. 13 MyS. 
L J. 7=39 Mys.H O.B. 1116. 

- 3. 96-A— Charge of superior holder under — 

Nature — Suit to enforce — Procedure — Parties — Omission 
to implead person interested in holding sought to be 
charged — Erfe t. See Mysore T. P. Regulation, 
S. 100. 40 My8.H.O.B. S74. 

S. 166 — Distraint of mm>abies. 

There is no provision in the Code to warrant the 
contention that distraint of movables cm only be resort- 
ed to, after coercive measures against the land and 
standing crops had been taken {Doratswimi lyer^C.J.') 
NARAYANA SETTY V. GOVERNMENT OF MYSORE. 9 

Mys. L. J. 237. 

■■ ■ ■ ■>— S. 160 and B. 'Distraint order in proper 

f or m-^ Specific reference to movable property ^ not 
necessary. 

Reading S. l60 and R, 96 together it i.s obvious that a 
warrant in the form given in Appendix J can only refer 
to movable property and not to other kinds of property. 
There is no necessity, however, for specific reference to 
movable property in the warrant. (D.traiswams /yer^ 

C. /.) Narayana Setty V, Government of 
MYSORE. 9 Mya.L.J. 237. 

—3. 160 and E. ^Q^Distraiut oraer— Validity of 
•^Order tsiued by Amildar but executed by Shetkdar 
out of his jurisdiction. 

Where a distraint order is issued by the amildar 
having jurisdiction over the whole taluk including the 
place of residence of the defaulter, the fact that the dis- 
traint was effected by a Sheikhdar out of his jurisdic- 
tion does not affect the validity of the warrant. {D*rai 
swami Iyer, C. J.) NARAYANA SeTTY v, GOVERN- 
MENT OF Mysore. Q My8.L.J. 237. 

— S 187 — Applicabi ity — Arrears ofTakaviLoan 
— Recozvry of^Proced u re. 

The provisions ot 3. 187, Mysore Land Revenue Code, 
are not inapplicable to cases of recovery of a Takavi 
Loan. There is no justification for giving a section a 
restricted interpretaiion or operation. S. 197 of the 
Land Revenue Code distinctly provides that an advance 
made under the Land Improvements Loans Regulation 
shall be recoverable as if it were an arrear of land 
re\enue. A sale for arrears of Takavi Loan and delivery 
of the land sold are therefore perfectly valid and binding 
and not void. {Afahaievayyi, C. /.) VenKATaCHAR 
r/. Keddappa. 13 MysLJ. 112=39 Mys.H CB, 
1006. 

S. 187- Delivery proceedings under — Binding 

nature of. 

Delivery proceedings conducted by a competent 
Revenue Officer under the Revenue law must be deemed 
to be leg illy biniling on the parties to the said proceed- 
ings. {Mihadevayya, C. /) VeNKATACHAR v. 
Heudappa. 13Mys.L.J. 112=39 Mys.H O.B. 1008. 

3. 194 — Takavi loan — Recovery of— Procedure 

— S. I.x7 — Applicability of. 5'/^ MVSGRE LAND RE- 
VENUE CODE Regulation, S. 187. 13 Mys L.J. 112 
= 39MysHO.B 1006. 

tii... 217 and 221(f)— relating to •waste 
land — Suit to im r>each-- Mai ntainahitity -- Regulation 
vn of mi, S, 2. 


MTS. LAND BEVBNUB CODE (1888), 8. 226. 

Where the Government passed orders under the Dar- 
kast rules affirming the order of Revenue Commissioner 
dividing certain waste or vacant lands equally between 
the plaintiff and the defendant and it was admitted that 
the land was still in the possession of Government at the 
time the order was passed. 

Held, that the order fell under the Land Revenue 
Code and that a suit was not maintainable to impeach 
the same under S. 2 of the Regulation VII of 1923. 14 
Mys. C. C. R, 255, Ref. {Doraiswami Iyer, C,J. and 
Rama Ran, /.) MaLLE GOWDA v NANJE GOWDA. 

36 Mys. H O B. 493 = 9 Mys.L J. 368. 

S. 221 — Regulation of wster supply — Right of 

Government, 

The duty of regulating the w’ater supply to wet lands 
from a Gove nment source rests exclusively in the exe- 
cutive otli .es >f Government and the owners of lands 
classed as dry in the settlement, even if willing to pay 
w’ater rates, have no preferential right over holders of 
wet lands under that source, Dor ai swami Iyer, C.J., 
Mahadevayya and Ramackandra Ra'>, //.) BHOSE v. 
LIngappa. 38Mys.H.O.B. 467=11 Mys. L.J. 26 
(P.B ). 

S. 221 (c) —Applicability — Defa hU in payment 

of quit-rent by some vrittidars — Sale of entire village — 
Suit to declare null and v >id — Ba" of, 

A suit to decUre null and void the sale of an entire 
village for default of certain jodidars of the village 
only in payment of their share of the quit-rent, and 
praying that the purchaser may be directed to deliver 
back possession of the plaintiff’s share of the lands is 
baired under S 221 (r) of the Mysore Land Revenue 
Code. The suit is one “to set aside the sale,'' notwith- 
standing that the plaintiff asks only that it may be 
declared “null and void.’'The Government cannot be held 
to be in wrongful possession of the lands sold within the 
meaning of S. 2 of the Mysore Regulation VII of 1923. 
Mahadevayya, O. C J, and Ramachandra Rao, /,) 
surappa V. Government of Mysore. 39 Mys. H 
O.B. 647. 

S. 221, if) — Bar to jurisdiction — Government 

7V2iSte land — Sale and delivery of posseseion — Sale subse- 
quently set aside by Deputy Commissioner — Suit for 
specific performance by alienee — Maintainability, 

Certain unassessed Government waste land liable to 
be given to private individuals on sale on darkhast was 
sold to the appellant by the Amildar, saguvali chit given 
and posses.siQn delivered to him. This was confirmed 
by the Sub DivUional Officer but subseqently on dis- 
covery of certain other matters connected with the sale, 
the Deputy Commissioner, on the recommendation of 
the Sub Divisional Officer, cancelled the sale and that 
was in turn confirmed by the Revenue Commi>sioner and 
the Government. The appellant brought the present 
suit for specific performance of the alleged contract 
between him and the Amildar. 

Held, that the Civil Courts had no jurisdiction to 
entertain the suit as it was barred by S. 221 (/■) of the 
Land Revenue Code. iDoraimmmt Iyer, C.J, and 
Ramachandra Rao, Jf) SreeRAMA SeETHARAMA 

Setty v. The Government of my.sore. 37 Mys* 
HOB. 299 = 10 My8.L.J. 47. 

— — *8. 228—Reference under— Power of Court to 
review order on. See MYSORE C. P CODE REGULA- 
TION, S. 141 AND O. 47, R. 1. 39 Mys. H.C B. 942. 
— — S 226 — Question as to water rate — Reference'-^ 
Validity, 

The Myi'ore I.and Revenue Code is a consolidating 
Act and its provisions must be taken to be a complete 
cedificstion of the law on the' subject. The earpression 
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SITS. LAND BEVEKDE CODE (1888). 8. 236. 

^'land revenue'* in Ch. XIV means all sums and 
payments in money or in kind received or claimable by 
or on behalf of Government from any person on account 
of land held or vested in him and any cess or rate 
authorized by Government under the provisions of any ' 
law for the time being in force. Water rate levied on 
lands in respect of Government water comes under land 
revenue and where the suit raised a question as to 
principle of the levy of cess the Government can make a 
reference {Doratswami Jyer^ C./,, Makadivayya and 
Rama^handra Rao^ JJ.) BHOSE v. LiNGAPHA. S8 
Mys. L.J. 467 (F.B )-ll Mys L J. 26 (F-B ). 

— ■ ■ ■ ■ Ss. 286 and 237 — Jnam Villages— ‘ Survey settle- 
ment — I ntrodtictton of — Effect on previous leases and 
contracts. 

The introduction of survey settlement in inam villages 
does not affect or supersede the prviously existing leases 
or contracts between the superior and inferior holders 
of land in the villages. (Ramachandra Rao and Shan- 
karanarayana Rat\ J J.) VtKATARAMANA v. JaYA* 
CHAR. 12 Mys. L.J. 129. 

— S. Applicability — If confified to kadim 

tenants, 

S. 237, Mysore Land Revenue Code, applies only to 
kadtm tenants. In the case of the other tenants, the pro 
viso makes it clear that their position is unaffected by 
the settlement. (^Ramachandra Rao ami Shankaranara 
yana Ran, J J.) VENKaTRAMANA 2 /. JaYACHAR. 12 
Mys L J. 129. 

MYSOEE LEGAL PRACTITIONEES* BEGtJLA 
TION — Enquit y into misconduct ^Charge of — Misap^ 
Proprtaiion — Criminal prosecutian — If condition 
precedent. 

It is not necessary, to attract the provisions of the 
Legal Practitioners' Regulation that the act of miscon- 
duct should be a “crime." Nor is it open to a legal 
practitioner charged with appropriation of his client’s 
money to ask the Court to order his criminal prosecution 
before holding an enquiry under the Regulation. Such a 
claim is nor only untenable, but aRo opposed to the 
policy underlying the Regulation. A legal practiiioner is 
an officer of the Court and owes the duty of good faith 
and honourable dealing to the Courts before which he 
practises, and his vocation demands that he must co' 
operate with and assist the Court to do justice. When, 
therefore, he is found guilty of misconduct which makes 
him unfit or unsafe, he becomes unfit to discharge the 
duties of his office and unworthty of confidence, whether 
or not the misconduct amounts to a “crime.” {Mahade- 
vayya^ C.J. and Shan karanarayana Rao. /.) HANU* 
MANTHA Rao, In the lase of. 12 Mys. L.J. 292== 89 
Mys. H O.E. S80. 

(Ill of 1884^ — Order under — Revinv. 

The Legal Practitioners* Act is a self-contained 
enactment and as it docs not provide for review no 
application lor review of an order under the Regulation 
is maintainable, (hlahaderayya, Q.C./f) RANGA RaO, 

Inre. 11 Mys. L.J. 385 = 39 Mys.K.C.B. 217. 

■ 'Proceedings under — Applicability of — C. P 
Code. 

The Legal Practi lionets* Regulation is a 'onsolidated 
law relating to legal practitioners, and is self-contained 
not only as regards the matters to be dealt with but also 
as regads the procedure to be adopted as well as the 
remedies open to an aggrieved party. The provisions of 
the C. P. Code, are not applicable to an enquiry under 
the Legal Practitioners’ Regulation. (Makadevayya, C, 
y., Shankar anarayana Rao^ /•) HaNUMANTHA RaO, 
/n the case of. 12 Mys. L.J. 292=39 Mys. H.O.B. 
380. 


MTS. LEGAL FBACTI. BFCl. (1884), 8. 11 (f). 

— ' ■ Proceedings under— Necessity for promptness 
and expedition. 

Proceedings under the Legal Practitioners’ Regulation 
must be prompt and expeditious. Judges ought to give 
their first attention to such case and quickly dispose of 
them. i^Mfahadevayya^ C.J . and Shankar anarayana Rao^ 
J.) Hanumantha Kao In the case of. 12 Mya. L. 
J. 292= 39 Mya. H.C.B. 380. 

Proceedings unaer — Revision of interlocutory 

j order in. 

j A petition for revision of an interlocutory order 
j passed by a Subordinate Judge in an inquiry under the 
! Legal Practitioners* Regulation is not marntainable 
! under the law. (Mahadevayya, C.J. and Shankar ana> 

I rayana Rao. J.) HaNUMaNTHA RAO, In the <,ase of . 
12 Mys. L.J.292 = 39 Mys H.O B. 380. 

Ss. 9 and 11 — Appearance •without renewal of 

1 sanad. 

I Appearance in Court and conducting cases on behalf 
I of clients without obtaining renewal of sanad is highly 
i unworthy of a legal practitioner and requires severe 
j condemnation. {Eoraiswamt lyer^ C.J. and Srinivasa 
j lysr, J.) A Pleader, In the matter of. 36 Mys. H. 
IO.B. 383 = 9 Mys. L.J. 481. 

! S. 11 (as amended by X of Misappro- 

priation by advocate clients money — Fraud — Miscon- 
duct — False plea at enquiry — Liability to be proceeded 
against. 

An advocate of the High Court, acting dishonestly in 
his dealings with his clients, took a larger sum from 
them by making a false representation regarding the 
Court-fee payable to the Court and subsequently neglect- 
ed their case. At the enquiry into hR conduct he 
raised inconsistent and false pleas and acted dishonoura- 
bly in his conduct towards the advocate for his former 
client and also tow'ards his own advocate. 

Held^ that the advocate was guilty of fraud and gross 
misconduct, and that his character was such as to unfit 
him to be a member of the profession, and that he wras 
liable to disciplinary action under S. 11 of the Legal 
practitioners* Regulation. (Mahadevayy% O. C. J. and 
Ramachandra Rao, J.') PRAGAJI JEIHAJI & CO. v. 
Ranga Kao. 12 MyaL.J. 222 = 89 Mys. H. 0. B. 
203. 

S. 11 — Preliminary enquiry — If mandatory. 

A preliminary enquiry is not mandatory under S. 11, 
My.sore Legal Practitioner’s Regulation; the question is 
entirely in the discretion of the High Court. (Mafia- 
devayya, C. J. and Shankaranarayana Rao, J.J B. 

Srinivasa Iyengar. In the case of. 12Mys.L.J. 
i 311 = 39 Mys.H.OB. 461. 

— S. 11 — Proceedings under — Nature of — Applica- 
bility of C, P. Code and Cr . P Code— Formal charges 
— If to be framed. 

Proceedings under S. 11, Mysore Legal Practitioners* 
Regulation are special proceedings resulting from the 
inherent power of the Coutt over its officers, the provi- 
sions either theC, P. Code or the Cr. P. Code are 
inapplicable to such proceedings, S. 11 does not contem- 
plate the framing of formal charges as in the case of 
accused persons. The form of procedure in such cases 
is not of controlling importance so long as the essentials 
of fair notice and opportunity to be heard are present. 
The Court has inherent power to adopt such rules of 
procedure as will ensure a fair trial. (Mahadevayya, 
C, J. and Shankaranarayana Rao% /.) B. SRINIVASA 
Iyengar, in the case of. 12 Mys.L.J. 311= 39 Mys. 
H.C B. 461. 

S. 11 (f) — Improper conduct — Signing and fil- 

ing pleadings containing scandalous and reckless allega- 
tions^Propriety of. 
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M7S. LBOiO. PBiiOTI. BBA. (1884), S. 13 B. 

A legal practitioner who signs and files in Court on be- 
half of bis client a written statement containing reckleps 
and scandalous allegations against a party, which are 
quite unnecessary for the purpose of the case acts impro- 
perly. He is an office* of the Court and ought not to 
allow his client to indulge in such allegations. Nor is he 
to act merely as the mouthpiece of his client withoit 
acting on his own independent judgment and respo.isi* 
bility. Nor can a legal practitioner disown responsibi- 
lity on the ground that he mechanically signed the state 
meat without reading it and pre^^ented it before the 
Court. (^Mahaievayyt^ C, J nni S^finkarantrayana 
Jiao , J .) Chinnavimal Naniappa V . Venkata 
RaO. 39 Mys.H O.B 627 == 12 Mys L J. 411. 

' " '■“•S. 13 B -^Ditetpltnary jurisdiction of the fft^h 
Coutt^Scope of — '*Any other reasonable cause'* — Mum 
ing of, 

A High Court in the exercise of its powers of dis 
ciplinary jurisdiction over the advo:ates or pleaders 
enrolled by it, is not restrictei to taking cognizince of 
merely acts of professional misconduct su'di as are 
expressly specified in the Practitioners* Regulation 
The words “any other reasonable cause” in the section 
are wide enough to include acts other than those done in 
a professional capacity. Thus the High Court can 
disenrol an advocate for including the public into hatred 
and contempt of the Government. 

J^ut the purpose of the jurisdiction is not in any way 
vindictive Its main object is not to allow a person to 
practise in Courts, when he himself is counselling dis- 
obedience to the law and order enforced i)y the Courts ; 
when, however, the person who may have offended in 
that vray comes before the Court and honestly expresses 
his regret and intention to assist the administration 
of justice, there is no reason why he should not be 
given an opportunity of showing that his intentions are 
as he expresses them. 49 Cal. 845 (P.C.) and 45 M. L. 
J. 718, Ref. (Doraisivamt /y^r, C. /,, Hama Rao and 
Sreenwasa lyer^ JJ ) DISTRICT MAGISTRATE, BanG.a 

LORE V , Bhashyam Iyengar. 36 Mys.H.C R. 229= 
9 Mys L.J. 262 (F.B ). 

MYSORE LIMITATION BEGULATION (IV OP 

1911), Ss 4 to 25 — ‘ ‘Preset she’d** — Meaning, 

The only reasonable interpretation of the word “pre 
scribed*"^ in Ss. 4 to 25 of the Limitation Regulation is 
“prescribed by the first Schedule to the Regulation.'* 
{Reit/y, C, /. and A.S R. Chari, /,) MotiRaM I.aLa 

V, DEPUTY Commissioner and Muzrai officer, 
Mysore Dt. is Mys.L.J. 456=40 Mys.H C.E. 
330. 

— — S. 5 Second appeal— Interference with the dis^ 
cretion of the lower Court, 

Whatever inferences the High Court, setting as a first 
appellate Court, may draw regarding the causes urged 
for the delay, it should not upset the decision of the 
lower appellate Court, if it is based upon a proper 
exercise of its discretion. (Djraiswami Iyer, C, /. and 
Ramachandra Ran, y.) Thimme GOWDA v, KEM- 

parasa. 10 Mys.L.J. 117. 

6 and 14— taken up in unsuccessful 
application for review and revision--- Del ay — Condona' 
tton of. 

Where a party who ought to haVe appealed was, 
however, advised to apply for review and did so bona 
and, on the rejection of that application, applied in 
revision and the Court rejected his application for rejec 
tion on the ground that his proper remedy was by way of 
appeal and he then filed the appeal long after the period 


mys. LIMCTATION RBG. (1911), S. 15 . 

Held^ that in the circumstances the time taken up in 
the infructuous proceedings may either be deducted 
under S. 14 or the delay condoned under S. 5 of the 
Limitation Regulation. {D’raiswami fyr C,J, and Sree^ 
nivasa Iyer, /.) BaGUMAVK DeVA GOWDA z/ SiTA- 
ramaiya. 37Mys.HOR 438=10Mys.LJ 173. 

■3s. 6 and ^ —^Dea^ h of decree-holder— -Minority 
of legal representative — S. 6 ml applicable. 

The benefit of S 6 can be availed of only when the 
per>on entitled to institute a suit or mike an application 
for execution is, at the time from which the peiiod of 
limitation is to be reckoned, a minor If, therefore, the 
ilecree-holder entitled to execute the decree was a major 
and on his death, his legil representativc'i hap):)ned to 
be minors, they are not entitled to the benefit of S. 6. 
Time having once began to run under S 9. no subse- 
! quent disability could stop it. 27 All. 704 ; 36 Bom. 
498; 40 All 630 (F.B.). Foil. {Rasm Rio and Sreeni- 
visa fyjr, JJ) LAKKEGOWD.a KEMPA. 36 MyS. 

HO.R. 340 = 9 Mys.L.J. 389. 

—3. Application for copies m'lie after expiry 
of tim* for appeal — Da^e of signing decree — Computa- 
I tton of tint f from — APpdlmt n H entitled. 

If an appiicition for copies hai bien male bafore the 
j decree was signed, the appellant would be entitled to 
Court in his favour the period between the date of the 
application and the date of signing the decree. Bat if the 
application for copies is made after the expiry of the 
pe.iod prescribed for an appeal, the appellant is not en- 
titled to compute the time from the date of signing the 
decree. To claim the benefit of S. 12, the application 
for Copy muu be made before the tune prescribed for 
appeal expire-i and the tiinj repi'site for obiiining the 
copy does not begin tiK the application for ropy is made. 
{D»raiswiimi Iyer,C. /. and R im rhan ira Rio, /.) 
Basav achari V. Narasingh. 37 Mys.H O.B 216= 
10 Mys.L.J. 23. 

—3 15 — Applicability — Appltcati ai under O, 21, 

R. 95, C P. Code, by decree-holder purchaser to be put 
in possession. 

An application by the decree- holder to be put in pos- 
session of the propertie.s pui chased by him in the execu- 
tion sale is one which falls under S. 47, C. P. Code, and 
the provisions of S. l5 of the Limitation Regulation 
apply to it. So in computing the period of limitation, 
under Art, 180 of the Limitation Regulation for such 
an application, the period during which execution of the 
decree was stayed would be deducted. {Doratswami lyer^ 
C^J, and Ramachandra Rao, J.) Vknk ATAKRISH- 
NiENGAR V . Krishniengar. 37 Mys H.O B. 179» 
10 Mys.L J. 208. 

S. 16 — Applicability— Order tn effect preventing 

further execution — Time taken in — Exclusion of, 

S. l5 is not confined to cases of direct stay or injunc- 
tion but also applies to orders which iiulirectl> but very 
proximately and effectually cau-^e a stay. In order to 
determine whether execution has been stayed the sub- 
stance and not the mere form of the orders must be 
looked at. Where in proceedings for execution of a 
decree against the judgment-debtor and the surety, the 
first Court overruled the objections of the surety and per- 
mitted the entire decree to be satisfied by the attach- 
ment of the surety's properties and on appeal by the 
surety, his liability was restricted to a portion, the order 
of the first Court is in effect one of stay and the time 
taken up by the proceedings against the surety must be 
deducted in computing the time for an application for 
execution for the balance against the judgment debtor. 
{ D traisiuami Iyer, C, J and Ramachandra RaOt /,) 
VENKATAKRISHNA SeTTY v. MaBOMED SaIT. 10 
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117S. LiailTATlON BBO.(191t), 8. 15. 

'■ 'S, 15 — Applicahihty-^ Prohibitory order pre^ 
.venting decree-holder from realising decree debt — If 
4ni unction, 

A prohibitory order restraining the decree holder from 
realising the decretal amoant (the amoant being un 
specified) in effect prevents the decree-holder from realis 
-ing the debt in the only way allowed by law, namely by 
"Seeking execution amounts to an injunction or order 
directing him not to put the decree in execution under 
S, 15, Limitation Regulation. S. l5 applies to such a 
case and the decree-holder is entitled to a deduction of 
••time during which the prohibitory order is in force 
iC Ramachandra Rao and S hankaranarayana Rio., JJ^ 
PUTTANARASAYVA z/. NARASIMHA MURTHl. 13 
Mys.L J. 126 « 39 Mys.H.C.R. 1061. 

— -S. 15 -Scope-Stay of execution of part of decree 

•—‘Deduction of period. 

An order staying execution of part of a decree is 
•within S. 15, Limitation Regulation, and entitles the 
decree holder to deduct the period during which such 

• order is in operation. {^Ramackandra Rao and Shankara 
.fiarayana Rao, //.) PUTTANARASAY YA v. NARaSIMHA 

Murthi. 13 Mys L.J. 126-39 Mys H.C.B. 1051. 

S. 15 (2) — Applicability — Suit under Aluzrai 

Regulation — Petiod of notice to Aluzrai Officer — [f 
.deductible. 

In a suit under the Muzrai Regulation, the plaintiff is 
oot entitled to a deduction of the time taken by a notice 
to the Muzrai Officer under S. 80, C. P. Code Regula- 
tion. To give a plaintiff the benefit of S. 15 '2) of the 
Limitation Regulation or a corresponding pi ovision in 
•order to exclude from the period of limitation prescribed 
'fixed by a special law, such as the Mazral Regulation, 
the time necessary for su:h a notice would be to affect 
'the period of limitation so fixed by the special law. 
Prescribed in S. 16 (2) of the Limitation Regulation 
means prescribed by the first schedule to the Regulation 
and not prescribed by the Muzrai Regulation or by any 
special law. (Reilly, C. J. and A, S. R, Chari, /.) 
Motiram Lala r. Deputy Commissioner ani> 
Muz<Ai Officer, Mysore. 13 Mys.L. J. 456-40 
.Mys H.O.E. 330. 

— ■ -S. 18 — Applicability — Benefit under — Right to 
— Burden of proof. 

When a party to a litigation has established fraud on 
the part of the other party beyond any doubt and alleges 

• and proves distinctly that he knew of the fraud only two 
-or three days prior to making his application, the burden 
>is shifted to the party guilty of fraud to show that the 
I first party had knowledge of the fraud beyond the period 

• of limitation so as to exclude the operation of S. 18 of 
'the Limitation Regulation. (Mahaitvayya C,J, and 
Shankaranarayana Rao, /.) ThimmiaH v, MUD- 
DAMMA. 12 Mys.L,J. 482-39 Mys H.O.B. 707. 

— Acknowledgment — Admission of Itabi- 
. lily. 

Where, the defendant admitted having issued to the 
rplaintiff a registered notice wherein he acknowledged 
•his liability to pay to the plaintiff such sum as might be 

• found due on a settlement of accounts 

Held, that the notice may be said to contain a valid 
.acknowledgment. (Shankaranarayana Rao, /.) MY- 
din Kutti V. Arkula Hammad Beri. 11 Mys.L. 
4, 380-39 MySeH.C.B. 92. 

— S. 19 — Acknowledgment-Sufficiency of. 

An endorsement on the agreement of the parties ran 
-as follows:— “On 24*1 1927 1 have delivered 40 pictures 
.as specified in this bpnd and have received Rs. 202 8 0 
fbeing the balance after giving deduction to Rs. 40 in 
.respect of these picture'\ The endorsement was in the 


MYS. LIMITATION BBO. (1911), S. 20. 

writing of some other person and bore the signature of 
the defendant. 

Held, that the endorsement amounted to an acknow- 
ledgment of liability under S. l9 (though not under 
S, 20) of the Limitation Regulation. (Shankaranarayana 
Rao, /.) Gunpachari ramasetty. 12 Mys.L. 
J. 37=39 Mys.H.C.R. 127. 

S. 19 — Effect of acknoioledgment — Substitution 

of new contract— Question of faU , 

An acknowledgment under S. 19 cannot be construed 
as a frejsh contratt m the same way iti which a novated 
contract is construed so as to give rise to a fresh cause 
of a .tion. It has the effect of extending the period of 
limitation for a like period which is provided for in 
legard to the recovery of the debt acknowledged. 
Whether there was an agreement to substitute a new 
contract or not is a question of tact. (Doratswami 
Jyrr,C,J. and Mahadevayya, J.) CHELUVEGOWDA 
V. Kale Gowda. 11 Mys.L J. 196-38 Mys.H.O.R. 
97. 

S. Endorsement not stamped properly — 

Validity as acknowledgment. 

An endor>ement is not inadmissible in evidence on the 
ground that it is not duly stamped as lequired by Art. 1, 
Sch. I of the Mysore 8tamp Regulation, if it amounts to 
an acknowledgment under S. 19 of the Limitation Regu- 
lation. The word “acknowledgment** is used in two 
different senses in the Limitation Regulation and in the 
Stamp Act and an acknowleagment which is valid under 
the former may not amount to one under the latter. 
(Shankaranarayana Rao, /.) GuNDACHARI v, RaMA- 
SETTY. 12 Mys L.J. 37= 39 Mys.H.C.R. 127. 

S. 19 — Mortgage — Sale of mortgaged properties 

— Mortgagor ceasing to be liable under mortgage — Sub- 
sequent acknowledgment — Sufficiency of. 

An acknowledgment made by a mortgagor after all 
the mortgaged properties have been sold away and after 
he has ceased to be liable under the mortgage contract 
is not a valid acknowledgment and is of no avail to the 
mortgagee creditor; for an acknowledgment involves an 
admission of a subsisting relation of debtor and creditor 
and an intention to continue such relationship. That 
cannot exist when the mortgagor has ceased to be per- 
sonally liable and has also no subsisting interest in the 
mortgaged propeitie:». (Kamackandra Rao and Shanka- 
ranarayana Raa^ J J.') Pattabhiramachar Put- 
tab ASAPPA. 13 Mys.L J. 153=39 Mys.H.C.R. 
1166. 

S. 19, Ezpl. 1 — Acknowledgment — Admission 

made in pleadings — Effect, 

A promise to pay is not a necessary ingredient of a 
valid acknowledgment. All that is required is a definite 
admission of liability. Admission in pleadings in 
prior suit held to amount to a valid acknowledgment, 
(Doraiswami lytr, C./. and Mahadevayya, J,) SaK- 
ammaz'. Nagarajiah. 11 My3.L.J. 90=38 Mys. 
H.O.R. 198. 

"“"S. Agent duly authorized** — Acquisition of 

mortgaged property by Government— Payment of com* 
pensation money to mortgagee by Court — If saves Itmi - 
tation, 

A Court which makes a payment under Land Acqui* 
sition proceedings to a mortgagee in apportioning com* 
pensation money awarded in such proceedings between 
the mortgagor and mortgagee cannot be said to be the 
mortgagor’s “agent duly authorized^’ within the meaning 
of S. 20 of the Limitation Act. Such a payment cannot 
therefore be used by the mortgagee to save the bar of 
limitation under the section. (Reilly, C.J. and Shan- 
karanarayana Rao, /.) KarRHANE ABDUL RAHIMAM 
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MYS. LIMITATION EEO. (1911). S. 20. 

s7. KH4TIZABIYAMMA. 13 Mys-L.J. 87*40 Mys.H. 
C.B. 63. 

'S. 20 — Payment towards interest. 

The question whether a payment was made towards 
interest as such is one of fact and no hard and fast rule 
is possible. It is no doubt loo broad a statement to 
make that whenever interest is due to a creditor a pay- 
ment made by the debtor must be deemed to have been 
intended to do go in discharge of interest; yet whether a 
particular payment was for interest as to be decided or | 
a consideration of all the circumstances of the case. The | 
actual appropriation by the creditor is no criterion, i 
Rao and Ramachandra RaOy //.) VeERA* 
bhadradevaru 7/. Kada. 8 Mys.L.J. 438 = 35 
Mys H O.R. 273. 

— — — S. 29 (b) — * Spertal law''*— Meantng of — Muzrat 
Re gulati on—// sped al la so . 

The “special law** contemplated by S. 29 (^) of the 
Limitation Regulation need not be a complete Code in 
itself; there is no justification for reading into S 29 
the words such as“complete Code in itselt** in construing 
the words ‘special law.” The .Mysore Muzrai Recula- 
tion (VI of 1913) is a special law' within the meaning of 
S. 29 (^), though it is not a complete Code in itself. 
(Reilly, CJ and A S,R. Chan, J ) MOTIRAM LaLA 
z/. Deputy Cl )MMi.ssioNER and Muzrai Officer. 
MYSORE DT. 13 Mys L.J. 46S =40 Mys.H.C.R. 330. 

" ’Art. 14 — Applicabtltty — Executtsue order. 

An executive order by the Deputy Commissioner pro« | 
hibiting a procession on the highway does not fall with- [ 
in Art. 14 and a suit for a declarttion of the plaintiff's j 
right to conduct the procession is not barred, even if ' 
brought more than one year from the date of that order. 
32 l.C. 1107 and A.I.R. 1927 Mad 1167, (Doraiswamt 
Iyer, CJ and Sreemvim fyer, /.) MaDHAVa Rao 
Thirukkappa. 9 Mys L.JT. 417. 

Arts. 47 and 142 — .Simultaneous application of 

— -RespCttive scope — Suit for possession by riendee of 
immovable property-~Order under S. 145, Cr, P, Code, 
in fa'>our of defendant — Suit by plaintiff-— Limitation 
—proof of possession within 12 years— Necessity. 

The effect of Art. 47 of the Limitation Regulation is 
that if a person brings a suit of the kind desciibed in 
Art. 142 of the Regulation, he must bring it W'ithin the 
time prescribed by that article, but if he happens to be 
subject to a particular disqualification, that he is 
bound by an order under S. 145, Cr. P. Code, than he 
is under a disability which would not apply to an ordi- 
nary plaintiff biinging a suit-mnder Art.42 he inu^t 
also bring his suit within three years of'the Magistrate’s 
order are required by Art. 47. He does not get any 
advantage out of Art. 47, which cannot be used to 
extend the peiiodof limitation in his favour. On the 
contrary he is subject to a restriction not applicable to 
an oidina*^y jilaintiff under Art. 142. The plaintiff 
must ‘-how both that he Comes within time under 
Art. 47 and that he comes within time under Ait. 142. 
In other words more than one bar of limitation can 
simultaneously exist, and both Arts. 47 and 142, can 
apply to a pliintiff at the snvnt time; and the plaintiff 
( orning lo Court wrirhin three year.s of the order under 
S. 145, ('r. P. Code will not be absolved from proving 
po.ssevsion and (Jispos‘^ession within 12 years. (Reilly, 
CJ. and Shankaranarayani Rao, /.) DaDE SaBI V 

Sanna NINCIAPPA. 13 Mys L.J 281*40 Mys.H.O. 
E. 291. 

— Art. b2—Siaritng point under -Goods sent by 
railway^Suit for price of-- **Date of delivery Meaning 


MYS LIMITATION BEG. (1911), Art. 120. 

In the case of goods sent by railway, it is the date of 
delivery of the railway receipt to the consignee that 
constitutes the “ date of delivery of the goods ** for pur- 
poses of Art, 52 of the Limitation Regulation. (Shan-^ 
karanarayana Rao, J.) VASUHEVA SeTTY v. LaKSH- 
minarayana Setty. 13 Mys.L.J. 201*39 Mys.H. 
O.R. 1178. 

“Art. 75 — Instalment bond — Default chi use — 

Starting point of limitation— Waiver — Acceptance of 
07*erdtte instalment. 

Where a bond provides for payment by instalments 
and the creditor is empowered to recover the whole sum 
in the event of default in the payment of any instalment,, 
the right to sue accrues, in the absence of a waiver ou 
the part of the creditor on the date of the first default. 
Waiver may be implied from the conduct of the creditor 
which is inconsistent with the continuance of the right. 
Payment by the debtor after the due and acceptance 
by the creditor of the overdue instalment is sufficient 
evidence of waiver within the meaning of Art. 75. 
(Case law discussed.) (Mahadevayya, /.) KemPE- 
GOWDA V. Channegowda. 10 Mys.L J. 348 

Art. 85 — Starling point under — Account not 

kept according English or Hindu calendar year. 

Ordinarily, under Art. 85, Limitation Regulation, the 
starting point of limitation is the close of the year in^ 
which the last item proved or admitted is entered in the 
account. But in the case of an account in which the 
paities have not adopted either the English or the 
Hindu calendar year, is the date of the last item admit- 
ted or proved is the starting point of limitation. (Rama- 
chandra Rao and Shankar anar ay an a Rao, J/.) MOHA- 
MED ZIYAUI.LA SAB v. KATUKAKA HAYATH SAR. 12' 
Mys.L J. 469 = 39 Mys.H O.R. 638. 

“■ ."".-Art. 85 — Test of mutuality — Shifting balance 
— Striking of balance — Effect of. 

An account consisting of transactions on each side, 
creating independent obligations on the other and not 
merely receipt of money by one party and payment on 
account of the other, and indicating a course of business 
such as to give rise to reciprocal demands between the 
parlies is a “mutual” open and current account. The 
test of a shifting balance is not always decisive of mutu- 
ality; nor is the absence of shifting balance consclusive 
proof against mutuality. Though there are striking of 
balances from time to time, when the dealings continue 
even after such striking of balances, the account is open 
and currentt, (Ramachandra Rao and Shankaranara- 
yana Rao, JJf) MohAMAD ZiyAULLA SaB v. KaTU- 
KARA Hayath Sab. 12 Mys.L.J. 459=39 Mys.H.O. 
R 638. 

-Art Applicability — Registered sale deed — 

Discha’^ge by vendee of vendor's liabilities — Sale void — 
Suit for refund of— Limitation — Starting point. 

Where a vendee under a registered deed of sale dis- 
charges the vendor's liabilities as required by the vendor 
in the sale deed, and sale is found to be void, because 
the vendor had no title to the properties sold, a suit by 
the vendee for recovery of the amounts paid by him is 
governed by Art. 116 of the Limitation Regulation, and 
the cause of action arises when the amounts are paid by 
him to discharge the debts of the vendor. (Ramachandra' 
Rao and Shankaranarayana Rao, J/.) KRISHNAMA- 
CHAR V. Kasavachak. 12 Mys L.J. 288*39 Mys» 
H O.B. 374. 

[ Art. 120— on quasi contract. 

A suit for relief under S. 70 of the Contract Act 
I based on the obligation ittipli^d from the benefit confer- 
1 red on the defendant falls under Art. 120. Art. 11 S' 
‘ applies only to actions ex cmtraciu and not to cases 
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MYS. UMriATIOK BfiO. Art. 127. 

quasi contracts. 62 I.C. 6l5 ard 43 M. L. J. 271, Ref. 
{Dorasufamt /yer, C,J- and Srinivasa Iyer, /.) VeN- 
KATANARANAPPA V, ABDUL HUKH SaB. Q MyS.L. 
J. 384. 

Art. 127 — Hindu faint family — Exclusion of 

mtmber — Adverse posse ision wkest complete. 

The position of a member of a Hindu joint family is 
much stronger than that of a co owner and in such a 
case his total exclusion from the joint family estate 
for more than the statutory period of 12 years is neces i 
sary. “Exclusion” in order to be effective involves not I 
merely the actual physical act of ouster coupled with an 
intention to keep a person out of possession but also 
knowledge on the pait of the person sought to be ex- 
cluded. {Mahadevayya, O.C.J. and Sankaranai ayana 
Hao,J,) GurULINGAPPAz;. DYAVIAH. 11 MyS.L.J. 
186 . 

Art. 132 — Purchaser of part of mortgaged pro- 
perty — Payment of whole mortgage debt— t^uit for 
contribution against purchasers of other part— Limita- 
tion— Starting point. See MYSORE T. P. REGULA- 
TION, S. 95. 40 Mys. Li .C R. 298. 

——Art. 139 — /determination of tenancy. 

The starting point under Art. 139 is when the tenancy 
is actually determined and not when the right to deter 
mine the tenancy accrued to the landlord. {Doraswamt 
Iyer, C.J, and Kamarhandra Rao, J,) BaLAJI SINGH 
V. Baba Rao. 87 Mya.HC.R, 176 = 10 Mys L J. 206. 

'Art. 142 — Applicability — Suit for possession 

after order under S. l-»5, Cr P. Code — Suit in time as 
regards order under Art. 145, Cr. P. Code— Possession 
and dispossession within 12 years- If to be proved. See 
Mvso E Limitation Regulation, arts. 47 and 
142. 13 Mys.L J. 281 » 40 Mys.H.C.B. 291. 
——Arts. 142 and 144 — Appiicahltty — Sendee of 
immovable property Dt 6 possession under order of 
Magistrate under S, 145, Cr /*, Code — Suit for posses 
^ton — Allegation that plaintiff as well as vendor in 
actual possession until dispossession, 

A suit for possession by a vendee of immovable pro- 
perty who has been dispossessed by the defendant under 
an order passed under S, 145, Cr. P. Code, alleging that 
the plaintiff’s vendor and alter his pui chase the plaintiff 
were in actual possession of the properly until the 
dispossession in pursuance of the Magistrate’s order, is 
governed by Art. 142 and not Art. 144 of the Limitation 
Regulation. Art. 144, being a residuary article, should 
be applied only when no other article of the Regulation 
applies. To apply Art. 142, it is not necessary that the 
dispossession complained of should be at the instance of 
the defendant. The Article also covers a case discon- 
tinuance of possession from any cause whatever 
{Reilly, C,J, and Shankaranarayana Rao, /.) DaDE 
Sabi V. Sanna ningappa. IS Mys.L, J. 281 = 40 
Mys.H.C.B. 291. 

—Art. 144 — Applicability — Vendee of immovable 
property — Adverse order under S. 145, Cr. P. Code — 
Suit for possession — Allegation that plaintiff and before 
him, vendor were in actual possesiion until order of 
Magistrate — Limitation. See MYSORE LIMITATION 
Regulation, arts. 142 and 144, 13 Mys. L.J. 
281 = 43MysH0.B. 291. 

—Art. 144 — Onus, 

A suit based on title against the defendants who were 
proved to be In possession thereof for some years as 
lessees is governed by Art, 144. In such a suit, the 
initial onus of the plaintiff is to establish only his title 
and he is not under an obligation to prove his possession 
Within twelve years of the suit. On the contrary, when 
plaintiff’s title has been proved, or is s^mitted, the 
Q. D.— II— 134 


MYS. LIMITATION EBO. (1211), Art. 166. 

burden is on the defendant to establish that he or 
persons through whom he claims have been in posses- 
sion adverse to the plaintiff or to plaintiff’s predecessors 
for over twelve years before suit. The defendant must 
also prove tvAen his possession became adverse, (Case- 
law leferred.) {Mahadevayya and Ramachandra Rao, 

J/,) Bachappa V, SONAPPA. 12 Mys.L. J. 171 « 32 
MyB.H.O.R.7. 

—Art. 156 — Starting point under— Date of decree 
— Decree bearing date different from date of judgment 
— Computation of time. 

The time limited for filing an appeal under Art. l56 of 
the Limitation Regulation from the date tliat the decree 
bears, and it is from that time has to computed,, 
although the decree bears a date different t;om that of 
the judgment and although the decree is dr.i \n up more 
than two years after the judgment. The sta ting point 
of time does not in anv way depend upon th>? rules of 
the C.P. Code as to what should be done in drawing up 
I judgments and decrees, i,/., O. 20, R. 7, C. T. Code, 
which says that the decree must bear the same date as 
the judgment cannot alter the starting point or period of 
j limitation in a case where the decree bears a different 
j date from that of the judgment. The decree cannot be 
j regarded as having been made, by some fiction, on the 
! date of the judgment itself. {Reilly, C J, and Srinivasa 

1 Rao, J.) ADINARAYANA SEITY v, Venkatara- 
j MANiAH. 13 Mys L.J. 223=40 Mys H.C.B. 456. 

Art. 164 — ^Knowledge of the decree' — Meaning, 

The expression ‘knowledge of the decree* in Art. 164 
means knowledge of the particular decree though it does 
not include the knowledge of all the contents of the 
decree. The fact that the information available might 
hrtve put the party on enquiry does not impo-e on him 
any obligation to enquire furthei. What is ‘knowledge 
of the decree* is alw'ays a question of fact, knowledge 
imputed from the date when the parly obtained copies 
of the decree. {Shankaranarayana Rao, J.') HCOVINA 

Kamakka V, Sakala Sanjeeviah. 11 Mys.L.JT. 
193 = 38 My8.H.C.B. 396. 

Art. Applicability — Application to set aside' 

execution safe for fraud. 

An application to set aside a sale in execution for 
fraud i^ governed by Ait. l66 of the Limitation Regula- 
tion. To make the case out of that anicle, fraud 
must be implied to the decree- holder and not to a third 
party {Doraswami Iyer, C,J* and RamachandrA Rao, 
y.) Kyata V. Srikantasrouti. 10 Mys L.J. 137. 

— ■ Arts. 166 and 181 — Application to set aside 
execution sale — Allegation of fraud in estimating value 
of the property — Limitation, 

An application for setting aside an execution sale on 
the ground of fraud in estimating the value of the pro- 
perty is governed by Art. 166 and not 18 1 of the Limi- 
tation Regulation. Fraud in estimating the value of the 
property, which is to be regarded as fraud in the publica- 
tion or conduct of the sale falls under Art. 166 and not 
under Art. 181. {Reilly, C.J.and Shankaranarayana 
Rao, /.) Rangiah v. Revaiah. 13Mys L.J. 271~ 
40My8H.CR 187. 

— Art. 166— of sale — Bid subject to accept- 

ance by Court, 

Where at an execution sale the decree-holder is 
permitted to bid, subject to the acceptance of his bid by 
the Court, the date on which his bid was accepted by 
the Court and not the date of the sale itself is the 
starting point of limitation under Art 166. 35 A. 65 ; 

2 Pat. 548 ; 68 I. C. 305 ; A. I. R. 1930 Lah 41. Foil. 
{Doraswami Iyer, C, J, and Rama y.) KACHA. 
V, Narasimhach AR. 9 M 78 .L;J. 160 « 86 My8.H.C 
B.284. 
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MTS. LIMITATION BBa.(19Il}. Art 182. 


—Art. 166 — Application under O, 21, R, 90 of C. 
P, Cod — ObieUtons of j ud gment debtor dtsaliowed — 
Appeal and interim stay — Stiy subsequently discharged 
•^Sale — Appit cotton to set aside -- Limitation. 

Where the objections preferred by the judgmentdebtor 
to the execolion :»ale were di&alJowed by the lower Court 
which directed the sale to be held on the 14th July. The 
sale Was actually lieJd on that date but on the 2l3t July, 
the jadgtiient-debtor who had hied an appeal obtained 
interim stay which, however, was discharged on l3th 
September as the j idgment-debtor did not furnish 
secarity. After several oilier infruemous proceedings, 
the present application under O. 21, R.90 wa.s presented 
jiearly four years later, 

Htld^ that what was stayed by the High Court was 
the ccndrmatioa of the s-ile and not the sale itself which 
had already taken place, that the application was govern- 
ed by Art. I66 and out of time {fjoraswami /ycr^ 
C,J. and Ramachandra Rao J ) SkiraNGAPPA v . 
ABDUL Khader Sab. 10 Mya L.J. 141=37 MysH. 
C.R. 336. 

———Art. 167 — Applicability — Decree for possession 
Application for del tuery —Obit » uction by person claim 
ini; under judgment debtor and at hts instigation ' — 
Subsequent application fo*^ delivery — Fresh obstruction 
— Applicatiofi for removal —Limitation. 


sale passed no saleable interest to the purchaser. 47 M • 
288 and 54 C. 419, Kef. {^Maahaievayya^ /.) HULE- 
KERE SangapPa, In re. 10 My8.L.J. 298. 

■ Art. 181 — Application for execution against 
fu^lgment-debtor and surety — Application allowed 
against suftty and that against judgment debtor dismis- 
sed — Subsequent application against judgment debtor — 
Application to revive prior application. 

The decree holder applied for execution of his decree 
against the judgment debtor and the surety. The surety 
paid the amount in Court but claimed his liability was 
confined to a portion only of the decree. His objection 
was overruled by the Munsif who recorded satisfaction 
of the entire decree and dismissed the application 
against the judgment-debtor. On appeal, the surety’s 
; liability was reduced and the decree-holder thereupon 
j applied for execution for the balance against the judg* 
i ment-debtor, 

Held^ that the time taken up in proceedings against 
the surety should be dedu:ted under S. l5 ; and that the 
second application should be deemed to be a continua- 
tion or revival of the earlier application, even though 
I the earlier application had been dismissed. {^Dora- 
swamt lyer^ C.J. and Ramachandra Rao, /.) Vkn- 
KAVAKRISHNA SErXV V. MAHOMED SaIT. 10 MyS. 
L.J. 410. 


The lifdiler of a decree for possession who is obstructed i 
in taking delivery of pos^-cssion of the property under O. j 
21, K. 35, C. P. Code, by a person (iaiming under a | 
judgment-debtor or at his instigation is not bound to | 
apply for removal of the obstruction within the period of j 
30 days resenbed by Art. 67 of the Limitation Regu- j 
lation. Even after the perioa of 30 days of such obstruc i 
tion he is entitled to file as many applications as might i 
be necessary, ind can also apply for removal of obstruc- | 
lion cau’-ed on a second or subsequent occasion. His ; 
application for removal of such obstruction falls not 
uiivlei O. 2l, R 97, C, P. Corb*, hut under S. 47, C. P. 
■Code. ( Row u'handra Rao and Shankaranamyaua Rao 
JJ) GU'-JUMURTHAPPA V. SIOOAI.INGAPPA. 40 
MysH.C.B. 1. 

■■ "■Art. 176 — ipplirahiltty — fixecution proceedings . 

Art. l7bof the Limitation Regulation applies only to 
applications* in the course of a suit or appeal and not to 
applications in exec ution proceedings, {Sreentvasa Rao. 
J) SuBBA Kao V. Nadig B hag want a Rao. 13 
Mys L J . 524 = 40 Mys H C.B. 410. 

Art. 176— Death of plaintiff— Application by 

some only of the legal representatives in time — Applica 
tion by others beyond time — If saved — Order — If relates 
back. MV.SORE C P. CODE REGULATION, O. 22, j 
R. 3. 13 Mys.L.J. 68 = 39 My^.H O E. 1126. j 

Art. Applicability— Application for final | 

dec let in m ort g ige suit. \ 

The liimtaiion applicable to an application for a | 
final decree for sale in a mortgage suit is Art. I8l of the 
Liiniiatioii Kegiilaiion. {A S R. Chiri, /') SuBBA 
Rao V. Nagendra Raya. 13 Mys L.J. 287=40 Mys. 
H C.R. 9. 

Art. 181— Applicability — Application to set 

asiile .‘'dU — Kraiul in estimating the value of the pro 
perty Sec MYSORE LtMlTA I ION REGULATION, ARTS. 

166 AND 181 13MysL.J. 271 = 40 MyBH.0.B. 187 

— —Art. \%\—Appliriitton by purchaser for refund 
.of purchase money — Slatting point of limitation. 

When an execution purchafcer makes an application 
for refund (d purchase- money on the ground of want of 
interest of the judgment debtor in the property sold, the 
^case falH within Art. 181 of the Limitation Regulation 
.and time runs from the date of the final decision that the 


Art. 182 (2) — ''"Appear ^ — Meaning — Order of 

revision petition — If creates fresh starting point. 

An order passed by the High Court in revision is not 
an order on an “appeaP* under Art. 182 (2), Limita- 
tion Regulation, so as to create a fresh starting point of 
limitation. {Ramachandra Rao ani Skankaranayana 
Rao, JJ.) Sanjkeva Rao v. Somayya 12 Mys. L.J. 
122=S9MyB.H0.B. 254. 

Art^ 182 (6) (as amended by Regulation 

V of 1928) — Application for execution barred under 
I old regulation — Amendment extending period of limita- 
I Uon — hfft'Ct. 

j Where a remedy is barred under the existing enact- 
j ment it cannot be revived by a subsequent amending 
! enactment. So if the right to apply for execution has 
: become barred under Art. 182, Cl. (5) as having been 
made more than three years 'after the last step in-aid, 
the subsequent amendment of the section extending the 
period of limitation to three years from the date of the 
I final order passed on the application does not enable 
I the right to be revived. (Case-law discussed.) {Dora' 

I swamt Iyer, C.J. and Rama Rao. J.) KADUR KaLAP- 

PAv. Kare Gowda. 36 Mys.H.C.B. 424=9 Mys, 
L J. 328. 

- — Art, 182(5) — Application in accordance with 
law** — Salary exempt from attachment — Application for 
attachment of —Validity of. 

If the particulars required by O. 21, Rr 11 to 14 were 
furnished, an application one in accordance with law. 
It does not cease to be so merely for the reason that it 
prayed for the attachment of a salary which, under 
S. 60 (/) of the C. P. Code, was exempt from attach- 
ment. {Ramachandra Rio, J.) MAHOMED HUSSAlN 

SABS'. Mahomed ISAK Abdul Rahiman ahamad 
Sait CO. 10 Mys. L.J. 339. 

Art. 182 {b)— Step-in aid of execution — Appli- 
cation by assignee for recognition of assignment. 

An application by an assignee for recognition of his 
assignment is a step in-aid of execution and the fact 
that it is thrown out finally is of no consequence. {Dora- 
swami Iyer, C.J. and Ramachandra Rao, /) Venka- 
TAPPA V, MANJANATHA PURANliC. 88 MyAH.CJt. 
171«UMy8.LJ, 238. 
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JITS. LIMITATION 182. MTS. MUNICIPAL BEO. (IMS), 8. 69. 

———Art, 182 (6)^Step tn^aid of exictUion — Appih The conductor of a motor bus cannot be convicted of 

<aiion tor execution of decree against surety. an offence under S. 16 of the Motor Vehicles Reguiation 

An application for execution of a decrree against the for breach of condition 3 of the “G** permit or of condi- 
surety for a judgment-debtor can be taken to be a step- tion 7 of “H’* permit, for failure to carry the “G”perroit 
in aid of execution as agiinst the judgment -debtor on the vehicle or for failure to produce it when demand 
himself. The proceedings against the surety is but one ed by the police. Cfian, J.) MaNJAPPA v 

of the several means by which money is realised from or GOVERNMENT OF MYSORE. 13 Mys.Is.J. 298>* 
on behalt of the judgment- debtor. {Rama Rao and | 40 Mys.H O.R. 26. 

Srintiasa Iyer, y/.j MahadevaKKA t/. MahadEV | i^ySOBE MOTOR VEHICLE RULES, R. 26-^ 
APPA. 36 Mys.H.C.R. 483==9 Mys.L J. 479. I — Condition — RertoU allowed tor plying 

— Art. 182 (Q)-^Step^tn-aid — Application under ' without examination, 

^.50 {\) to transferee Court. 1 An examination as to the fitne.«s of the vehicle must 

An application under S. 50(1) to bring on record the ! take place once at least in 3 months and the maximum 
legal repitbentatives of ihe deceased made to the Court | period during which it can be plied for hire after one 
to which the decree is transferred for execution is a ! examination and before another is three months, 
step-in aid of execution. {Dorasivami Iyer, C. J. and | y^Doraswami Iyer, C.J. and Rama Rao, J.) Govern- 
Mahadei^ayya, J.) KriSHNaYYA SeTIY v. NANJA. MENTOF MYSORE v. PEER SaB. 36 MysO C.R. 402 
10 My 8 .L J. 459. ^ 8 Mys. L. J. 428. 

MYSORE MINOR MUNICIPALITIES RBGULA. 27 -Infringement of offence-^ConvicUon-^ 

TION (IX or 1933), S. Appeal— Order refusing SusUinabtltty^-Absence of absolute prohibition of 

injunction— If appealable. passengers in “G** permit— Effect. 

There IS no right of appeal from an interlocutory | VYhen there is no absolute prohibition in the ‘G* 
order passed by the Court under S. 11 of the Mysore permit for the conveyance of passengers a conviction 
Minor Municipalities Regulation, refusing to grant a f®** ^ violation of R. 27 of the Motor Vehicle Rules 
temporary injunction in an election dispute. (A*tfwtf- cannot stand. {A S. R. Chart, /) ANJANAPPA v. 
<handra Rao and Shankaianarayana Rao, J J.) ABDUL GOVERNMENT OF MYSORE. 40 Mys«H.C.R. 102 = 13 
AZEEZ Sab V. Basheer Ahmed. 13 Mys.L.J. MysL.J. 330. 

116 =39 Mys.H O.R. 1019. | MYSORE MUNICIPAL REGULATION (VI OF 

— — S. 11 {2)—Jurisiiction of Civil Court to grant j 1906), S. 3 Building*'— Cross-wall in hall in- 

4 nj unction in election cases. | side a building. 

The juiisdiction exercised by a Civil Court in respect I S. 3 (8), Mysore Municipal Regulation, does not make 
of elections under S. 11 of the Mysore Minor Munici- I a dUtinction between internal and external walls. The 
paliiies Regulation U of a very restricted character. S. 11 j construction of cross walls in a hall within a building, so 
ij2), no doubt, lays down that the C.P. Code, shall, as as to make the hall into several rooms amounts to the 
4ar as possible, be followed in inquires under that construction of a building within the meaning of S. 3 
section. But the granting of a temporary injunction in (8) {Mahadevayya, C.J.) ANDANOOR MUPPANNA 
euch proceedings is not for the purposes of, or in v MUNICIPALITY, DEVaNGERE. 39 Mys.H.O.R. 1160 
furtherance of, the inquiry which a Court is authorized | =12 Mys.L J. 449. 

to hold under the section; and in the absence of clear ] s. 4 g (i) kept within mumcipality 

words to that effect, the powers conferred on a Civil 1 used outside— Non-regittraUon— Offence— LiabiMy 
Court under S. 94 {c) and O. 39, C.P. Code, cannot be conviction, 

exercised within the limited jurisdiction conferred by Under S. 48 (1) (;>) of the Municipal Regulation, all 

S. 11(2). {Ramachandra Rao and Shankaranarayana vehicles which are kept within the municipal limits for 
Rao, J J.) Abdul AZeez Sab v. Basheer Ahmed. as distinct from those kept for purposes of display 
13 Mys«L J. 116 = 39 Mys.H O.R. 1019. Qr advertisement or merely for sale, have to be regi ter- 

MYSORB MOTOR VEHICLES REGULATION ed ; and failure to do is an offence punishable under the 
(XVI OP 1928), S. 16“ Vehicle Rules (1924), clause. It is not necessary to sustain a conviction under 

Rr. 13 and 27 — Infringement of —Single sentence for the section that the vehicle must also be used within the 
both offences — Legality. municipal limits. {Shankaranarayana Rao, J.) BaSA- 

On a conviction under S. 16, Motor Vehicles Regula- VaRAJ URS v. MYSORE CITY MUNICIPALITY. 40 
tion, for offences for infringement of Rr. 13 and 27 My B H O.R. 167 = 13 My S L.J. 360. 

of the Motor Vehicles Rules, a single sentence of fine for gg. 59 (B) ^lii) and 48 ( 1 ) {ii)—Car kept for 

both offerees is not legal. The Magistrate must award sile — Exemption. 

separate sentences for each of the offences, as there is a car kept by the accused, a dealer in cars, solely for 
nothing in common between them, {A.S.R. Chart, /,) gale is exempt from taxation and the fact that is sotne- 
ANJANAPPA V. Government of Mysore, 13 Mys. times used for purpose of demonstration does not render 
1j.J. 330 = 40 Mys H.C.R. 102 . the accused guilty of an offence under R 1 of the rules 

— — S. 16 — Rules framed under— R. Tl— Violation framed under S. 48 (i) (//) of the Regulation. {Dora- 
4 )f — Punishable. swami Iyer, C. J, and Srinivasa Iyer, /.) GOVERN- 

A rule issued by an executive authority in exercise of MENT OF Mysore v. GarudaCHAR. 36 Mys.H.O. 
the power conferred by statute must be deemed to be a R. 301 = 9 Mys.L. J. 91. 

part of the law as if it had been incorporated within the gg. 59 (!>) (tu) and 48 (i) (jj) and rules 

body of the statute. The violation of R. 27 of the Rules framed theieundei — Kept for uu" — Spare bus kept 
framed under S. 16 of the Motor Vehicles Regulation is ^^ady to replace any bus in repair— Necessity of regts- 
punishable under the Regulation. {Mahadevayya, J.) tratian. 

KaMACHANURIAH, /#! 10 Mys.L.tT. 225. The respondent who was carrying on the business of 

B. IQ— Motor Vehicles Rules i\92A), R, 27-11— a bus service was keeping for hire nine buses and a 

Violation of condition 3 of permit and condition 7 tenth bus as a standy to replace any one of the buses 
esf^'H" permit— OfftKce^-Ltobility of conductor to which might temporarily be disabled for sei vice. He 
^conviction, bad not taken a licence for the spare bus and claimed 
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exemption that the spare bus, if and when used, was 
only in replacement of another licensed bus. 

Held^ the tenth bus must be deemed to have been 
*kept for use* within the Municipality and required 
registration under the rules framed under S. 48. Ltituion 
County Council Fairbanks (1911) 2 K. B. 32, Foil. 
(jDoraswamt Jycr^ C, J. and Srtmvasa fyer^ J ) GOV- 
ERNMENT OF Mysore v. Garudachak. 86 Mys.H. 
O.^.a01»9My8.L J. 61. 

S. 02— Condition regarding set hack of frontage 
—^No regular line prescribed — No proof of projected — 
Conviction for breach of condition — Legality of. 

The Municipal Council ha«», under S. 92, pouer to 
require that when a portion of a building projects beyond 
the regular line of a public street, •^uch building when 
being rebuilt, shall be set back to or towards the regular 
line. But such power can be exercised where a regular 
line of a public street has already been prescribed or any 
new alignment for the future has been determined upon, 
as required by law Where the Municipality has neither 
prescribed a regular line of street nor taken any steps to 
prescriire any such line in future and there is nothing to 
show that the newly constructed wall projected beyond 
the front of any adjoining line but on the other land it 
was proved that the rebuilt wall w'as only a continuation 
of another part of the same wall already in existence, 
the condition imposed by the Municipality is not legal 
and the conviction of the petitioner for violation of such 
a condition cannot be sustained. {Skankaratiarayana 
Nao, y ) JSaNJEEVIAH v, BANGALORE CITY MUNICI- 
PALITY. 39 Mys.H.C.B. 176 » 11 Mys.L. J. 463. 

8. 96 — Land m tnam within munictpil limits — 

License to build upon — Necessity for. 

The accused was an inamdar. He constructed a 
room in his own land without obtaining a license from 
the Municipality under S. 96 of the Municipal Regula 
tion. He was theieupon prosecuted for an oftence 
under S. 96 of the Regulation. 

Held^ that by virtue of the notification of Govern- 
ment under S. 4 of the Municipal Regulation including 
the village in question within the limits of the Bangalore 
Municipality, the Municipality must be deemed to have 
acquired a statutory right to administer the newly con- 
stituted area for municipil purposes including sanitation, 
public health, etc., and chat it was not open to the owner 
of a land to defy the powers of the Municipality and set 
up the rights of the inamdar as against the Municipality. 
Proprietary rights have to be distinguished from the 
rights of the Municipality with respect to the Municipal 
matters such as sanitation and public health. Wnile 
the legi^lature has conferred statutory authority on the 
Municipality to exercise jurisdiction over the village in 
question for Municipal purposes there is no need for the 
Municipality to derive any rights from the inamdars for 
the purpose of discharging their statutory functions. 
The accused was therelore guilty of an offence under 
S. 96 for having built upon the lind even though it was 
ill his mam village. {Mahadevayya^ O.C.J. oi^- Shanka 
ranarayana Kao J ) GOVERNMENT OF MYSORE v, 

Shamanna. 12Mys L.J. 21. 

S. 96 (1) and (6) — Material alteration — Coif 
siruciton of ctois-walls in hall-^ Notice— Necessity, 

'1 here was only one hall in the house of the accused 
with one ztne sheet partition. Accused put up three 
brick walls inside the hall and converted the hall into 
four rooms. He did not give notice to the Municipality 
under S. 96 (1) of the Municipal Regulation, and when 
the Municipalily served a notice on him to stop the con- 
strucrion, he did not stop it, but proceeded with the 
same. In a prosecution under S. 96 (5) of the Munici- 
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pal Regulation, the accused pleaded that the alteratione 
were only internal and not external and did not affect 
any drainage or ventilation or other sanitary arrange* 
ments, etc. 

Held^ that the alterations were a material alteration,, 
requiring notice under S. 96 (1), and that the accused 
was guilty under S. 96 (5) of the Municipal Regulation. 
{Mahattevayya, C. J.) ANDANOOR MuRPANNAi/. 

municipality Devangere. 39 Mys.H.C.B. 1160^ 
-12 Mys L.J. 449. 

8 96 (2) — Condition prohibiting opening of 

doors — Validity of. 

A conohion in a license for construction prohibiting 
the applicant from opening new doois is not justified 
under S. 96 (2) when it cannot be said to be objection- 
able from the point of view of either sanitation or 
ventilation. i^Shankaranarayana Kao, /.) SaNJRE- 

viAH z' Bangalore City Municipality. 39My2.^ 

H.O.R. 176-11 Mys.L. J. 463. 

— — ■ 8. 96 (6; — Construction of house — Conditions as 
to set'back imposed by Municipality — Breath of — Frose- 
cutton for — Validity of conditions lo be proved. 

The petitioner was convicted under S. 96 (5) of the 
Mysore Municipal Regulation for constructing his house 
in violation of two conditions imposed by the Municipa- 
lity in two respectiM (r ) by not setting back the wall; («) 
by opening two big shop doors facing a lane in spite of 
a direction to the contrary. The petitioner pleaded not 
guilty. No witnesses were exainineu; the accused was 
not examined under S. 342 but he was sentenced to a 
fine of Ks. 100. 

Held^ that as the accused should be presumed to be 
innocent until the charge is brought home by the pro- 
secution, that the i jwer Court erred in assuming that the 
Municipality had the powtr to direct the set back and to 
prohibit the opening of doors under S. 92 and in the 
absence of any such pi oof, the conviction .should be set 
aside. {^Shankar anarayana Kao^ /.) SaNJEEVIAH v. 
Bangalore City Municipality. 39 MysH.C.B. 
176 « 11 MysL J. 463. 

Ss. VdO and 135— Distinction. 

There is a broad difference between Ss. 120 and 135. 
The former is intenueU to provide for the cleansing of 
w'ells and tanks or other sources of water-supply used 
fur drinking and S. 135 to wells or tanks or other 
stagnant water injurious to the health of the neighbour- 
hood. The one is distinct from the other and any 
action taken or attempted to be taken under S. 135, 
coupled with S. lS5 {Dorasivami lyer^ C.J. and 
Sreemvasa fyer,J.) Government OF My-^orez/. 
M.L. Vasudevaiya. 36 My8H.C.B. 13 = 9Mys.L^ 
J. 135. 

• S. 122 (1) — Encroachment — Nature of offence. 

The offence of building a projection encroaching on 
Municipal land is not continuing offence and so a prose- 
cution under S. 122 (1) should be commenced within six 
months from the date it was built. 5l Bom. ^18, Dist.; 
56 Cal. 126, Foil ; A.LK. 1930 Bom. 320, Ref 
swami Iyer. C. J. and Sreeniiasa Iyer. J.) VkNKAT- 
RAMIAH V. BIRUR MUNICIPALITY, 36 MyS H.O.B. 
453«8 Mys.L J. 479. 

Ss. I5l and 162 (3 ) — Storing firewood uithout 

Itceme. 

The only conditions for a conviction under S. l52 (3) 
are (i) using without a license any place in the Munici- 
pality, for bye-laws have been framed requiring such 
license to be obtained; and {it) the purpose for wliich the 
place is used must be one of the purposes mentioned in 
S l5l. Storing of firewood without license comes with*- 
1 in the meaning of Cl, («) of S. l5l about storing oi 
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various combustible materials iticladin{[[ wood and is an 
offence punishable under the section which has nothing 
to do with the question whether storing of firewood in a 
particular locality is oris not dangerous to the neigh 
bours. {Diratwimt C* J. and S^eentvasa Iyer 
/.) Government of Mysore 7 /. Ummar Khan. 
‘9 Mys.L.J. 276. 

— — S. 161 — Limitation — Notice under S. 120 — Suh-^ 
sequent notice under S, 135 — Prosecution more than stx 
enottki after first notice. 

The Municipality issued a notice to the owner of a 
pond in 1927 under S. 120 and another notice under 
S, 135 in February, 1928, and in April, 1928, prosecuted 
him under S. 135. It was held as the notice under S. 
135 was unconnected with that under S. 120, the period , 
of iix months for the prosecution under S. 135 must be 
computed from the date of the failure to comply with 
the requisition under S. 135 and so the prosecution was 
in time. {Doraswami Iyer, C.J, and Sreenivasa Iyer, 

/.) Government of Mysore v. M. L. Vasu- | 
DEVAYYA. 36Mys H.O.B. 13 = 9Mys.L.J. 136. 
— S. 161 — Offence under Regulations — Prosecw 
tions — Procedure. 

Under S. 161, the Municipal Council alone has the i 
power to direct prosecutions for the offences named in 
that section. Such a dire.'tion can be proved by a 
resolution directing prosecution. {Ramackandra Rao, 
y.) Krishna Rao v. Govinda Sing. 11 Mys.L.J. 
268. 

— S. 161 — Offence under — Prosecution — Time 
limit. 

In the case of an offence under the Municipal Regula 
tion the prosecution must show that the offence was 
committed within six months prior to the filing of the 
complaint. i^Ramackandra Rao, / ) KRISHNA RaO 
V. Govinda Sing. 11 Mys.L J. 268, 


f^Shankaranarayana Rao„ J.) Sref.NIVaSA IYENGAR v. 
Government of Mysore. 13 My8.L.J. S76«40 
Mys H.C.B. 221. 

— S. 167 — NoUcC’^ Necessity for — Suit for in^ 

I jwiction restraining the Municipality from demolish^ 

; tng building. 

j in accordance with the permission granted by the 
Municipal Council, the plaintiff constructed a latrine. 

I Subsequently the permission was cancelled and the 
j plaintiff was served with a notice by the Municipality 
[ threatening him, if he failed to remove the latrine with- 
I in fifteen days, it would be demolished departmentally* 
The plaintiff thereupon brought the present suit for an 
injunction to restrain the Municipal Cuuncil from demo- 
lishing the latrine. He contended that as the suit was 
only to restrain an apprehended injury with the future 
and not in respect of “anything done or purported to 
have been done,'* no notice was necessary under S. 167. 

Held, that the construction applied to S. 80, C. P. 
Code, was equally applicable to S. 167 of the Municipal 
Regulation, that the words of the section included not 
only an act but also a threat to do an injurious act, that 
the threatened demolition was in pursuance of a prior 
resolution already communicated to the plaintiff — a past 
act which gave rise to a cause of action that notice 
under S. 167 was necessary. 5l Bom. 725 (P.C.), Foil. 
(Doraswami Iyer, C.J, and Srinivasa lyer^ /.) 

1 Bangalore City Municipality v. Ramaswamiah. 

I 36 Mys H 0 B. 106 - 9 Mys.L.J. 187 . 

I MYSOBE MU/iBAI BEaULATION (VI OF 1913), 
S. 12 —Suit under — Limitation — Computation — Time 
■ taken for notice to Muzrai Officer — If can be excluded. 
isee Mysore Limitation Regulation, S. i 5 (2). 
i 40 Mys.H.0.E. 330. 

• — 8 19 — Ap^licability^Trust in favour of temple 
j — S. Applicability. 

Where ceridin land was not conveyed to the temple but 


S. 161 — Prosecution for encroachment — Limita- 
tion for — Extension of time by Municipality — Effect. 

A prosecution for so constructing a house has to pro 
ject over Municipal land should be commenced within 
six months fiom the date of construction and no exten- 
sion of time granted by the Municipality for cutting off 
the projection is effectual to save a prosecution com- j 
menced more than six months from the d^te of the con 
struction from the bar of limitation 34 Cal 909; 37 
Cal. 545; 48 Mad. 870, Ref. {Doraswami Iyer, C /. j 
.and Rama Rao, /) VENKATRAMIAH v, BiRUR j 
Municipality. 35 MysH.C.B. 463-'n8 Mys.L.J. 
479. 

— — S. 162— Construction^'' Defect'* — Meaning of^— 
Warrant of attachment unauthorized — Material detect 
if — Execution against wrong pers on— Assault by latter 
— Offence —Conviction under S, 353, /. P. Code — Sus- 
tainability. 

The “defect*' or want of form in a warrant of attach ' 
ment referred to in S. 162 of the Municipal Rtgulation 
is only onc of form and not one that goes to the root of 
the matter. But a warrant issued under the Regulation 
has to be executed only against the person named in it 



issued by a person having no authority^ to issue it. or | 
executes it against a pers >n not named in it, or executes 
a warrant whi. h is illegal in consequence of any material 
defect cannot but be deemed to be a trespasser. The 
■employee in such a case cannot be held to be acting in the 
discharge of his duty as a public servant, and therefore 
the person committing an assault on the emplo 5 ree cannot 
be convicted under S. 353, I. P. Code, though he will 
be guilty of an offence unier S. 352, I. P. Code. 


there was only a transfer of properly to another person 
I with a declaration of trust in favour of the temple, the 
land cannot be said to “belong** to the temple and 
Ss. 19 and 38 of the Regulation have no application to 
1 the case. {Rama Rao and Srinivasa Iyer, JJ.) NARA- 
YANA Bhatta V. Halappa Gowda. 36 My8.H'O.B. 
477 « 9 Mys L J. 472. 

S. \2— Scope. 

The words “may be recovered** denote that the provi- 
sions are not mandatory but enabling and permissive. 
{Rama Rao and Srinivasa Iyer, JJ.) NaRAYaNA 
Bhati A 2 / HaLappa Guwda. 36 My8.H.C.B. 477 «* 

I 9 MysL.J.472. 

S. 38 — Applicability —Construction, 

S. 38 does not apply to a case where action is not taken 
under S. 19, Where two courses are optn for the recovery 
of rent due to a Muzrai institution and the Regulation 
prohibits a Civil Court from taking cognizance of suits 
where one course is adopted by the officers of Govern- 
ment, the Repulaiion cannot be held to be applicable to 
cases which are outside the purview of that course. A 
statute which purports to oust the jurisdiction of the 
Civil Court must be very strictly construed. When there 
is no prohibition for the recovery of rent under ordinary 
law and no provision is made in regard to the recovery 
of rent due under a trust, the jurisdiction of Civil Courts 
cannot be held to have been taken away. {Rama Rao 
and Srinivasa Iyer, JJ) NaRaYANA BhaTTA r. 

Halappa Gowda. 38 Mys.H.O.B. 477 » 9 MysL^J. 
472. 

MYSOBE ITEGOTIABLE INBTBUMENTS BE- 
a0LATION( VHOF 1917), 8. ^6— Hindu widow-^ 
Endorsement of promissory ncte—Need for succession 
certificate or letters of administration. 
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I'he widow of a deceabed Hindu dying without i8«ue while he was on duty, S. 62 of the Mysore Panchayat 
cannot negotiate a promisbory note by endorsement bat Regulation does not apply and a prosecution under the 
can do bO only by obtaining letters of administration or Penal Code is justified by S. 5 of the Penal Code., 
a succession certificate, {^Doraswamt Iyer. C, y.) especially when b. 62 of the former Rcguldlion does not 
Vknkatappa Gowda v. VenkaTACHAR. 11 Mys.L. prohibit prosecution under any other enactment. 
J. 67. \Doraswamt Iyer, C, J.) VkeraBHADRACHARI, /#» 

8. 36 — Ltabtltty of tndorser without notice of j 36 Mys H O.B. 72 = 9 Mys.L J. 156. 

dishonour —Rdtvant considtrations, | MTSO&E PARTITION BBG0LATION — Act if 

Befote an indorser who has not restricted recourse j exhaustive — Inherent power of C our Refusal to divide 
against bimselt can be held hable on the pro-note in ; proptrty. 

the event of default by the maker even without any, The Court has independent of the Partition Regula- 
notice of dishonour, it mubt be distinctly found (i) j tion an inherent power to refuse to divide a property by 
whether there was any contract to the contrary as regards j nietes and bounds and to adopt such other means as 
the liability of the indoisei to the indorsee without a j may app'^ar equitable for efierting a just partition., 
notice of dishonour; (//) whether notice of dishonour 1 lyor^ and Mahadez*ayya, J,) SlD- 

was dispensed with by the indorser; (i;i) whether the j dapPA Sb/iuY v. KRISHNA bETTY. 11 Mys.L. J. 162. 

indorser could not ^uff^r any damage for want of notice ' S 4 — DweUtng'hoUid' — Meantvg, 

of dishonour; and (r^) whether the indorser, knowing ! The expression ‘*a dwelling-house belonging to arv 
the facts of the case, promised unconditionally to pay < undivided family” is intended lo include a house belong- 
the amount due on the indorsement to the indorsee, j ing to the undivided family and fit for dwelling whether 
{Doraswamt Iyer, 6’. J and Sreenti^asa Iyer, /.) j it is actually so used by it or not. It is the ownership ofi 
GDNDappa V. Balappa Seity. 37 Mys.H.C.R. 362 « the dwelling house and not Us occupation that brings 
»10 MysLJ. 40G. j the operation of S. 4 into play. {^Doraswami Iyer, C’* 

■ ■ ’ 8 Instrument delivered conditionally — J J* Afahadevayya, y.) SJDDAPPA SEIIY lu 

Vatidiiy of, 1 KKi^HNA Setty. 11 Mys L.J. 152. 

Unrler S. 46 as between parties standing in immedi- MYSORE POLICE REG0LAT1ON (V OF 1908), 
ate relation, it may be shown that tlie instrument was ' S. 4 lb) — Street — Meaning 

delivered conditionally or for a special purpose only and j The word ‘sstreet* is comprehensive enough to bring 

not for the purpose of transferring absolutely the pro ’within its scope any place accessible to the public 

perty therein. So a plea that a promissory note was I whether a thoroughfare or not. The onl/ test to 

after execution delivered to the plaintiff on the under* | determine whether a place is a street or not is its acces- 
standing that it should not be negotiable until after five sib»lity to the public. (Ramackandta Rao, J,) KAMA 
years from the date of deposit may be permitted to be • SAKMA v, GOVERNMENT OF MYSORE. 11 Mys.L. J. 
proved by evidence. {Smtivasa Iyer, /,') PALANl- | 86- 

VELU MUDALIaR V MaNICKAVELU MUDALIAR. j Ss. 4 (1) and 63— “ gaming house '* — 

9 Mys L J 351 j Ingredient netefsary. 

— — S I nd orser-— Personal liabtl it y— ‘Exclusion j One of the necessary ingredients of a common gaming^ 

of — Fnhedure, | house is that the owner or occupier charges some profit 

An indorser of a promi'^sory note who intends to | or gain for the use of the place or instruments of 
exclude his own liability as such on the instiument must i Ranung. If the evidence does not establish that the 
follow the pro't'dnre laid down therefore in S. 52 of j instruments of gaming or the houi>e were kept either 
the Negriliable Ii strument^ Regulation, III (a) of that i ‘for' or ‘with a view to' the profit or gain of the person 
section prescribe?* the nature of the indorsement to be , owning or occupying it, a conviction under S. 63 cannot 
made in sui h a ca'.e {Ahihaderayyo, 0 C,J, and Shan- \ sustained. {Dor asmamt Iyer , C ./.) SaNNAPPA 
karanarayiina Rao, J.) MUNlSliRBIAH v. MUNOU i GOVERNMENT OF MYSORE. 10 Mys LJ. 99. 

MULl. Jess \SING Sait. 12 Mys.L. J. 279 « 39 Mys i S 38— war rant--- Defective description 

H.O.E. 342 ,cf propi rty--- Effect of. 


- *• ‘ -3. 94 — Notice of dishonour— Firm of. 

It i*^ only a formal notice of dishonour that is 
lequirtd, and under S. 94, Negotiable Instruments 
Regulaiion, it may even be oral. It may also be partly 
written and paiily oral, and when written, may be 
supplemented or validated by oral communications. It 
may d No be givMi in jiersor. It may be in any form, no 
paiticulat form or set of words being necessary. It is 
sufficient if the party sought to be made to be liable is 
informed, either in express terms or by implication, that 
the in'^trument has lieen cii^honourtd and that the 
holder luokv to him foi pa>ment of the amount. f^Maha 
devayya. O.i. . J onit S/ianharana* aiana Rao^ J,') 
MlJNlSUBHlAH V MUNr.TJMUl 1. JfSSASlNG SAIT. 12 
Mys L J. 279 - 39 Mys H C R. 342. 

panchayat KEGVLATION (II OP 

1926), S ^2— on Panihayat Inspector — Prose- 
cution undti Pctidl Cvde-~^ Profi tety, 

if suffiiitni pum-luntnt cannot be given under the 
special law, there is legally no prohibition to the sentence 
prescribed under ihe Penal Code being given by charg- 
ing the accused with an offence under the Penal Code 
also. In case of an assault on the Panchayat Inspector | 


i If the house to be searched or the occupant thereof is 
not properly or correctly described in the warrant, the 
wanani is defective, and the presumption, which the* 

I explanations to S 03 give rise to, does not arise. But 
that does not prevent the prosecution from establishing^ 
by evidence in the ordinary way that on the facts 
proved, the accused was guilty of the offences charged. 
50 B. 344: 37 Bom. 402 and 89 l.C. 396, Kef. {Dora- 
swami Iyer, C,I.) SaNNAPPA v. GOVERNMENT OF 

Mysokf, 10 Mya.L.J 99. 

— S. 38 — Warrant under — Validity of. 

It is not necessary for the validity of a w'arrant that ' 
the information given by the Inspector of Police should' 
be made the basis for the issue of a warrant. All that 
is necessary is that the District Superintendent should' 
certify that he had reason to believ®,'* , he acted 
I upon credible information. It is immaterial from what 
I source the information came. {Doraswami lyer^ C./.)*^ 

I Sannappai/ Government of Mysore. lO Mys.- 
L J 99. 

8. 38— Warrant under — Validity of, 

A warrant is not defective merely l^cause it states-^ 
that the information conveyed to the District Saperinten- 
dent of Police was to the effect that gambling was going/ 
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on and not that the house in question was used as a 
common gaming bouse» {Doroitt/ams Iyer, C./.) 
Sannappa V. Government of Mysore. 10 Mys-L. 
J. 99. 

— S. ‘Order prohibiting picketing by non peace 
ful methods — Presence of accused near It quo r shop — 
Offence i tf committed. 

Dissuading persons from visiting liquor shops by non- 
violent and peaceful methods with a view to improve 
their material and moral well being cannot be an 
offence. Where the object of the District Magistrate’s 
order was to prevent the people from resorting to non- 
peacefiil methods in furtherance of picketing which 
were likely to lead to a disturbance of the public peace 
or the commission of an offence, 

Held, that the mere presence of the accused near the 
liquor shops in order to do picketing did not amount to 
a violation of the order. {Shankarauarayana Pao, /.) 
ViTHOBA Rao V . Government of Mysore. 39 
Mys.H.C.B. 221 -- 11 Mys L. J. 364. 

8. 39 — Order under-‘^Validttyof, 

The District Magistrate. Mysore, passed an order 
under S. 39 of the Regulation, prohibiting the petitioner 
and another for a peiiod of six months from delivering 
speeches within Mysore City in support of or sympathy 
with any foreign or local political movement as *’&uch 
action'* was likely to lead to disturbance of the public 
peace and to the resistance to or contempt of the law 
and lawful authorities. 

Held, that the order was clear, self-contained and 
exhaustive and that the accused was guilty of an 
offence in having di*-obeyed the order. {Mahadevnyya, 
/.) Rajaoopala Iyengar, in the case of, 37 Mys. 
H.OB. 252^10 M9S.LJ 271. 

— S, 66 — ^'Breach of the peace'* - Meaning. 

There is no definition in the Penal Code or in the 
Cr. P. Code, ol the expression “breach of the peace”. 
But that phrase must be taken to convey the accepted 
meaning, namel , that it implies some offence against 
the public. {Pamathnndr.i Pao, jJ) KAMA SaKMA 

V. Government of Mysore. 11 Mys.L J. 86. 

— ■> ■ S. 56 (a ) — Charge wider — Cr, P. Code, S. 562 
( 1 ) — Procedure under — Appltcahtlity, 

The accused prosecuted for an offence under S. 56, 
Cl. (a) of the Mysore Police Regulation cannot be 
dealt with under S. 562 (J) of the Cr. P. Code, as 
the latter is confined to offences under the Penal Code 
and does not also apply to offences punishable only with 
fine. {Sreentnasa Iyer, J.) CHINTAMaNI, In re. 

9 Mys.L J. 65. 

■ 8. ZZ— Presumption under — Illegal warrant — 
Effect of. 

If the house to be searched or the occupant thereof is 
not properly or correctly described in the warrant, the 
warrant is defective, and the presumption, which the 
explanations to S. 63 give rise to, does not arise. But 
that does not prevent the prosecution from establishing 
by evidence in the ordinary way that on the facts 
proved, the accused was guilty of the offences charged. 
50 B. 344; 37 Bom. 402 and 89 I.C. 396, Ref. (Dora- 
swami Iyer, C.J.) Sannappa v. The Government 
OF MYSORE. 10 Mys.L J. 99. 

— Ss 63 and 4 (1) — Common gaming house — Test 
of. 

One of the necessary Ingredients of a common gaming 
house is that the owner or occupier charges some profit 
Or gain for the use of the place or the instruments of 
gaming. If the evidence does not establish that the 
instruments of gaming or the house were kept either 
Uor* or 'with a view to* the profit or gain of the person 


MYS. BAILWAYS BB0. (1928), S. 122. 

owning or occupying it, a conviction under 5. 63 cannot 
be sustained. fDoraswamt Iyer, C. 7.) SaNNAPPA. 
V. The Governmeni of Mysore. 10 Mys L J. 99. 

■ S. 69 (3) — Offence under — Sentence — Fine^^ 

Validity of. 

A sentence of imprisonment is obligatory in case of 
an offence under S. 69 (3). A sentence of fine is un- 
authoiized and not provided for in the section, {flora* 
swamt Iyer, C.J.) HamID SaB, In re. 10 MyS-L* 
J. 14. 

MYSOEB PROBATE AND ADMINISTRATION 
RBGITLATION, S. hZ— Minor — Pis^ht to citation. 

A minor who'^e intertsts arc affecte I by the Piobate 
or Administration proceedings is entitled to special cita- 
tion. The propounder of a will must take special steps 
for the appointment of a guardian ad htem. Where no 
such guardian is appointed, the mere issue of a noti. u to 
the minor is ot no avail. A.I.R. 1925 Cal. 223 and 24 
C.W.N. 538, Foil. ( IJoraswami Iyer. C .J. and Puma* 
Chandra Pao, J.) DhaNaSAMI PlLLAI v. QOLAGA- 
NATHAN. 10 Mys L.J. 381 

MYSORE RAILWAYS BEGULATION (VII OP 

1923;, S. 2—6utt against Patiway — Govetnment,a 
necessary party — Forum. 

The special form of procedure prescribed in Ss. 61 
and 122 of the Mysore Railways Rei'iilaiion is not incon- 
sistent with the piocet^ure presnibed In S. 80, C.P, 
Code. The sections of tire Railways Regulation refer 
to claims, and S. 80 of the C.l*. Code, i elates to suits, 
against the Kailw^iy admini^lration. Where the plaintiff 
brought a suit against the Mysore Raiiv^ays for short 
delivery in the Small Cause Court .uid contended that 
as the Government was not impleaded, no notice of suit 
under S. 80 of the C.P. Code was ne. essary. 

Held, that (/) the Government was a necessary party 
and the suit laid against the Railways only was incom- 
petent; {it) notice under S. 80. C.P. Code, was neces- 
sary; {tit) the suit should be heard and determined, 
under S. 2 of the Railways Regulation, by the Principal 
Civil Court of Original Jurisdiction, i./*., the District 
Court. (Case law referred.) {/Irasrtamt Iyer, C.J. 
and Mahadevayya, J.) ABDUL l.AI IFF TaYAB SaIT 
V. Mysore Railways. 87 My8.H.C.B. 158 ==10 
Mys L J. 210. 

Ss. 61 and 122 — Noti ce of clat m under — Notice 

of suit under S. 80 not dirpentcd with — A. 2 — Forum, 

The special form of protedure prescribed in Ss. 6t 
and 122 of the Mysore Railways Regulation is not 
inconsistent with the procedure p* escribed in S. 80, C.P. 
Code. The sections of the Railway^ Regulation refer 
to claims, and S 80 of the C. P. Code, relates to suits, 
against the Railway administration. Where the plaintiff' 
brought a suit against the Mysore Railways for short 
dtlivery in the Small Cause Court and contended that 
as the Government was not impleaded, no notice of suit 
under S. 80 of the C. P. Code was necessary. 

I Held, that (/) the Government was a necessary party 
and the suit laid against the Railways only was incom- 
petent; Ui) notice under S. 80. C. P. Code, was neces- 
sary; {iii^ the suit should be heard and determined, 
under S. 2 of the Railways Regulation, by the Principal 
Civil Court of Original Jurisdiction, i.e„ the District 
Court. (Case law referred.) {Doraswatnt Iyer, C.J. 
and Mahadevayya, J') ABDUL LATIFF TaYAB SaIT 

V Mysore Railways. 10 Mys.L J. 210 =37 Mys. 
H C R. 158. 

Ss. 122 and 61-*Suit against Railways. Set 

Mysore railways Regulation (Vll of 1923)» 

Ss. 61 AND 122. 
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MYSORE BEGISTBATION BEaULATlON (I 

OF 1903), S. \1— Agreement to iell— Execution of a 
registered sale-deed contemplated — Necessity for regis- 
tration — Possession given in anticipation of sale. 

Where the docament purported to be an agreement to 
sell in that it did not transfer the ownership and ex 
pressly contemplated the execution of a separate regU 
tered sale-deed after payment of the balance of con.si 
deration in accordance with the agreement, so that it 
merely created a right to obtain in future another docu 
ment bestowing title, it does not require registration, 
even if in anticipation of the sale, possession was given 
to the purchaser. {Rama Rao and Srinivasa fyer^ 
//.) RAMaSWAMI JOIS V, SUBBARAYA. 9 MyS.L 
J. 334, 

— Ss. 17 and 49 — Instrument of partition — 
What is — Panchayatdars* decision reciting partition — 
Registration. 

A triplicate copy of panchayatdars* decision reciting 
the fact of partition and embodying the details of the 
said partition and signed by the panchayatdars and the 
parties is not an instrument of partition and does not 
therefore require registration and is admissible in evi 
dence without registration. {Mahadevayyi C.J. and 
Ramachandra Rao,y.) SiDDAMMA v. CHENNABAS- 
APPA. 12MysLJ. 236. 

—3.17 — Partition — Copies of patti recording the 
details. 

Copies of the patti prepared at the time of partition 
of the members of a joint flindu family which do not 
purport to be deeds of partition and do not bear the 
signatures of the persons among whom the property was 
divided are not compulsorily registrable. {Dorasxvimi 
Iyer, C.J. and Rama Rao. /.) ThIMMAKRISHNA 

Rao?' Marisettappa. 9 Mys.LJ. 290 = 36 Mys 
H,0.R. 199. 

— S. 17 — Registered mortgage bond --Endorsement 
of payment and of agreement as to non-liability of 
mortgagor for future interest — If to be registered. 

Though , an endorsement on a registered mortgage bond 
reciting payment of a sum of money towards interest 
and part of the principal amount does not require 
registration, in view of S. 17 (o) of the Registration 
Regulation, a stipulation in such endorsement absolving 
the mortgagor from lialiility to pay future interest does 
not fall under Cl. (o) but falls under Cl. (b)of S l7of 
the RegUtration Regulation ; and unless registered, it 
would be invalid in law. (A S R. Chari and Srinivasa 
Rao, //.) Lingegowda V. Javarasetty. 13 Mys 
L.J. 462 = 40 Mys.H.C B. 368 

S. 17 (b ) — Receipt containing an agreement 

postponing right to sue — Registration — Necessity for. 

A documenr which purports to 1)6 not only a receipt 
but contains an agreement by W’hich the right of the 
mortgagee to sue upon the bond is postponed for a 
period of three years, is compulsorily registrable under 
S. 17 (/>). The agieement is not enforceable in the 
absence of regi^tration. {Mahadevayya, O.C.J. and 
Shankaranarayuia Ran, /.) ADINARANAIAH v. 

Krishniah Seity. 11 Mys.L.J. 400 = 39 Mys.H. 
O.B. 68. 

S Collateral purpose— Partition deed — Ad- 

missibility without rcgist*’atton. 

An ujuegi^tered deed of parti' ion may be received in 
evident'c for the purpose of proving a division in status 
as Well as the nature of posse<^ion of the properties. 
{Mahadevayyi. C.J. and R imichandra. Ran, /.) SlD- 
pamma V. Chennabasappa. 12 Mys L J, 236. 

® Rartition ^Triplicate copy of Pan- 

chayatdars* decision. 

A triplicate copy of panchayatdars* deci.sion reciting I 
the fact of partition and embodying the details there- I 


MYS. BEG. (1923). 

fore is not an instrument of partition requiring regiatra” 
tion and can be received in evidence though unregistered. 
{^Mahadevayya, C.J, and Ramachandra Rao, J.) SiD- 
DAMMA V, Chennabasappa. 12 Mys L.J. 236. 
Ss. 72 and 73 — Applicability— Refusal to regis- 
ter for non appearance of executant — Remedy — Appeal 
to Registrar, 

The refusal of a Sub-Registrar to register a document 
I on the ground of non-appearance of the executant is not 
refusal to register on the ground of denial of execution; 
the proper remedy of the claimant is therefore to appeal 
under S. 72 and not apply under S. 73 of the Registra- 
tion Regulation. {Mahadevayya, C.J, and Shanhara- 
natayami Rao, /.) RaoHAVKNDRACHAR v, SkiNI- 
VASACHAR. 13 Mys.L.J. 21 = 39 Mys H.O.B. 896. 
— — Ss. 72 and 87 — Scope -Non-appearance of 
executant — Refusal by Sub- Registrar to register — 
Appeal — Ex pSLtte order of registration by Registrar— 
t If illegal. 

In an appeal under S. 72 of the Registration Re- 
! gulition against the Sub- Registrar’s refu.sal to register a 
document on the ground of the executant's non-appear- 
ance, the Registrar ordered notice to Usue the excu- 
tant and on his failure to accept service, treated him ex 
parti and directed registration of the document without 
holding any enquiry. 

Held, that the procedure was no doubt irregular, but 
that it was only a defect in procedure and wa-^ cured by 
I S. 87 and that the irregularity did not vitiate the regis- 
tration. {Mahadevayya , C. J. and Shankarauarayana 
Rao, /.) Raghavendhachar V. SRINIVASACHAR. 
13 Mys L J. 21 = 39 Mys.H.C.B. 895. 

S 87— ‘Defect in procedure’ — Registrar ordering 

registration in appeal ex parte without enquiry — If 
illegal. See MYSORE REGISTRATION REGULATION, 
3S.72 AND 87. 13 Mys.L J 21 = 39 Mys.H.C.B. 896. 

MYSORE BBGULATION ( VI OF 1899 as amend- 
ed by Begulation II of 1927) — Conviction — Sentence 
— 4ufard of rigorous imprisonment in default of fine 
— Legality — Penal Code, S, 67. 

An offence under Regulation VI of 1899 as amended 
by Regulation II of 1927, being punishable with fine 
only, a sentence of rigorous imprisonment in default of 
payment of the fine inflicted on a conviction, is illegal in 
view of the provisions of S. 67, I. P. Code, the impri- 
sonment that can be awarded in such case is only simple 
imprisonment. {Shankaranarayana Rao, J^ HaNU- 
MANTHAPPA, In the case of , 13 Mys.L.J. 338 = 40 

Mys H.O.B. 129. 

MYSOBB BBGULATION (BBGULATION TO 
PBOVIDB FOB SUIT AGAINST GOVEBN- 

MBNT)(VII OF 1923; — Scope — Suit against Govern- 
ment — Matntainability — ^'Suit for recti fication or can- 
cellation of any instrument'* -—Meaning of . 

The right to bring suits against the Government in 
the Mysore State is given and restricted by Regulation 
(VII of 1921), which sperifles six classes of suits that 
may be brought against it in the Civil Courts. The 
class of suits uiidei the head “suits for rectification or 
cancellation of any instrument," does not include a salt 
by a party in respect of ari^^ Government order concern- 
ing the party who may find the order iridonvenient. In a’ 
suit by a claimant to the office of Mataihiputki of a 
Math, for a declaration of his right 1 1 succeed to that 
office, the plaintiff has no right to implead the Govern- 
ment as a party, on the ground that the Government 
has recognised a rival claimant as the Matathipatki of 
the Math in question, and include a prayer for cancella- 
tion of the Government order recognising the rival candi- 
date. Nor can such a sail be regarded as a suit for can^ 
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cellation of an instrument as contemplated by the Regu- 
lation. Such a suit so far as the Government is con- 
cerned, is not maintainable. The act of the Govern- 
ment recognising a person as the rightful successor to the 
office of Matathipathi of a Math is an act of preroga- 
tive not liable to be questioned in the Civil Courts. 
{^Reilly^ C,J. and Srinivasa Rao^ /.) BaLAKRISHNA v, 
-Government OF Mysore. 13 Mys-LJ. 228 “40 
Mys. H.O.B. 277. 

S. 2— Lands sold for failure to pay quit-rent — 

Government “in wrongful possession” of. See MYSORE 
Land Revenue Code, S. 221 (^). 39 Mys.H.O.B. 
647. 

—(IV OF 1933)— — If retrospective — Pend- 
ing proceedings — Workmen's Breach of Contract Act- 
Case filed before Regulation — Order passed after — 
Legality — Juri sdi ction . 

The intention of the legislature in passing Regulation 
IV of 1933 was to take away in its entirety the jurisdic- 
tion vested in the Courts of the State under the work- 
men’s Breach of Contract Act of 1859, which the Regu- 
lation repealed, as from 1st October, 1933 Consequently 
an order by a Court under the repealed Act after that 
date is without jurisdiction, though the complaint itself 
was instituted before the repeal, when the Court has, 
prior to such repeal, done nothing except taking cogni- 
zance of the complaint. (^Shankar anar ay ana Rao^ /.) 
KaNNIR IYTHA MAISTRI V, COLACO. 13 Mys.L.J. 
279 “40 MysH.O R. 136. 

MYSORE RELIGIOUS AND CHARITABLE 
INSTITUTIONS REGULATION (VII OP 1927), 
Ss- 3, 6, 6 and 40 — Muzrai institution — Private 
management — Right of — Suit for declaration of — 
Maintainability, 

It is clear from the provisions of Chapter 11 of the 
Regulation that the legislature has vested the control 
and management of Muzrai institutions in the Govern- 
ment and private individuals can, if appointed under S. 
6 or under S. 7, exercise only such powers as may be 
delegated to them by the Government. No other right 
of management in a private individual of a Muzrai 
institution is recognised in the Regulation, and an exclu- 
sive right of management of a Muzrai institution in a 
private individual cannot exist. Under S. 40 of the 
Regulation, the Civil Courts have no jurisdiction to 
entertain a suit for a declaration of the plaintiff's 
right to the exclusive management of a Muzrai temple 
or to question the right of Government to appoint 
Dharmadarsis and vest the management in them. 
{Rama Rao and Sreenivasa Iyer, //) NaGAPPA- 
cHARi z/. Government qf Mysore. 9MysL.J. 
164. 

MYSORE REPRESENTATIVE ASSEMBLY 
REGULATION Election Rules — Irregulari- 

ties regarding — Effect, 

The scoring out of the ‘symbol’ amount to scoring out 
of the names. The instructions regarding voting 
should be taken to be substantially complied with when 
the names are scored out in black ink instead of with 
the copying, blue or red pencil and there is no rule to 
render the noting paper invalid if a tick mark or other 
mark is put by the voter. Nor does a vote become inva- 
lid merely because the horizontal line is not placed 
exactly on the name or between English and Kannada 
lines or does not extend throughout or covers only the 
description or part of it, (Mahadevayya and Rama- 
Chandra Rao, JJ,) JayaTHIRTHACHAR v. ANANDA 

RAO. 38 Mys H.O.R. 246 “ 11 Mys L.J . 74. 

Rules under R. 4 {l)-Obfection to votes-^ 

Allegation of corrupt practice — Need for particulars. 


MYS. STAMP REG. (1900), S. 2. 

Where an allegation is made on behalf ^of an unsuc* 
cessful candidate that he had a majority of lawful votes 
a list of the voies intended to be objected to or 
sought to be added to and of the heads of the objection 
of each such vote should be filed before the trial; where 
no such lists are filed the Court has no power to extend 
the time or to allow evidence regarding the votes. The 
Rules require full particulars regarding the allegation of 
corrupt practice. The appellant - annot ask the Court 
to scrutinize and recount the votes recorded in favour of 
the respondent. {Mahadevayya and Ramachandra 
Rao. JJ,) Jayathirthachar V, Ananda Rao. 
38 Mys. H.O.R. 245=11 Mys L.J. 74. 

Rules under R. 7 {h)— Effect. 

The findings of the District Judge on questions of 
fact are conclusive. {Mahadevayya and Ramachandra 
Rao, JJ.) Jayathirthachar v. Ananda Rao, 
38 Mys.H.O R. 245=11 Mys.L.J. 74. 

MYSORE SMALL CAUSE COURTS REGULA- 
TION (VIII OP 1909y, Sch. 1, Art. 6 and S. 6— 

Jurisdiction-— Title incidentally involved in suit on 
lease — Power to decide. 

Though when a question relating to title to immov- 
able property is raised, it is open to the Small Cause 
Court to return the plaint, the Court has nevertheless 
jurisdiction to decide on the plaintiff’s title to the suit 
land incidentally in a suit on a lease. {Doraiswami Iyer, 
C,J.) Chik Chennaiya, In re, 36 Mys.H.C.R. 66 
= 9 Mys.L. J. 73. 

‘Sch. 1, Cl. 22 — Ejectment suit — ValucUion for 

court fees — Jurisdiction of Small Cause Court, 

In a suit for ejectment by the landlord, the valuation 
fixed by the plaintiff for purposes of Court-fee under S.4 
{xi ) {cc) of the Court Fees Regulation is also the valua- 
tion for purposes of jurisdiction. If the value of the 
subject-matter so computed does not exceed the pecu- 
niary jurisdiction of a Court of Small Causes, the suit 
is within the cognisance ot such a Court. {Doraiswami 
Iyer, C,J. and Mahadevayya, J,) Jafer KHAN v, 
Syed Grouse. 37 Mys.H.C.R. 306=10 Mys.L.J. 
25. 

(Vm or 1911), S. 12— Decree of Small Cause 

Court — Attachment and sale of immovable property — 
Legality — Transfer to original Court or original side of 
Court of dual jurisdiction— Necessity. See MYSORE C. 
P. Code Regulation, S. 7 (<z) (m), O. 21, R. 82 
and O. 50. 40 Mys H C.R. 430. 

" ’Sch. I, Cl. 16 — Suit for damages for use and 

occupation — Jurisdiction, 

A Small Cause Court has jurisdiction to entertain a 
suit for, compensation for use and occupation against a 
trespasser. {Doraiswami Iyer, C.J,) HUSSAIN El v, 
Abdul Rahiman Sahib. S5Mys. H.C.R. 437 =8 
Mys-L. J. 443. 

Sch. I, Arts. 6 and 16 — Tenant holding over 

— Damages for use and occupation — Suit for — Juris- 
diction of Small Cause Court, 

A suit for damages for use and occupation against a 
tenant holding over now falls un der Sch. I, Art. 16 as 
amended in November, 1927, and is cognisable by the 
Small Cause Court. It does not fall under Art. 6 which 
relates to suits for rent as such. {Shankaranarayana 
Rao,J,) NaGAMMA, In re, 11 Mys.L.J. 478 = 39 
Mys.H.0.R. 176. 

MYSORE STAMP REGULATION (II OF 1900), 
S. 2 (6) (b) — Non-negotiable promissory note. 

For the purposes of the Stamp Regulation, an att^ted 
non-negotiable promissory note has to be treated as a 
bond and can therefore, if unstamped, be admitted in 
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evidence on payment of duty and penalty. 33 Mys. C. 
C. R. 169, Foil. {Diiratswami lyer^ C./. and Rama 

RaQ, y.) Chowdamma v. Danayya. 36 Mys. H O. 
R. 280-^9 My8.L J. 382. 

S. 2, Cls. (14) and (16) — Instrument of parts ^ 

tion — Record of details of a completed transaction. 

A triplicate copy of panchayatdar’s decision reciting 
the fact of partition and embodying the details thereof 
ia nothing more than a mere record of the details 
of k completed transaction and does not amount to an 
“Instrument of Partition*' as dehned in S. 2, Cls. (14) 
and (15) of the Stamp Regulation. {^Mahadevayya^ C, 
y. and Ramachandra Rao, J.) SiDAMMA v. CHEN- 
Nabasappa. 12 IVly8.L.J. 236. 


— — Sch. I, Art. 1 — Acknowled gment not properly 
stamped — Validity as ackncruiled gment under Limita- 
tion Regulation, S. 19. 

An endorsement is not inadmissible in evidence on the 
ground that it is not duly stamped as required by Art. l, 
Sch. 1 of the Mysore Stamp Regulation, if it amounts 
to an acknowledgment under S. 19 of the Limitation 
Regulation. The word “acknowledgment" is used in 
two different senses in the Limitation Regulation and in 
the Stamp Act and an acknowledgment which is valid 
under the former may not amount to one under the 
latter. {^Shankaranarayana Rao, y.) GUNDACHARl. 

RaMaSetty. 12 Mys. L.J. 37 = 39 Mys. H. 0. B. 
127. 

Sell* I- A, Arts. 4 (c) and 42 — Agreement or 

release — Deed styled receipt — Recital that maintenance 
claim fully satisfied — Relinquishment of right against 
properties — Stamp duty, 

A document which is styled a receipt, but under which 
this executant recites that she has received a certain sum 
in full satisfaction of her claim for maintenance under a 
decree and relinquishes her entire right against certain 
properties is not a mere agreement under Art. 4 (f), but 
a release as defined by Art. 42 of Sch. I- A, Mysore 
Stamp Regulation, chargeable with a stamp duty of Rs. 
7*8 0. (^Ramachandra Rao and Shankaranarayana Rao, 
yy.) NaRASAMMA, in re, 12 Mys.L.J. 260. 

MYSORE SUCCESSION CEETiriOATB BEGU 
liATION (VII OP 1901) — Enquiry under — Scope of 
— Grant of certificate — Principles. 

The enquiry contemplated by the Succession Certifi- 
cate Regulation is only a summary one and not an ela- 
borate or lengthy one. The Court in such an enquiry is 
not called upon to decide intricate questions of law and 
fact; and itc.-xn grant the certificate to an applicant who 
has pnma facie the best title thereto, when it cannot 
decide the right to the certificate without determining 
questions of law or fact. (A. S, R. Chari, J,) NAN 

JUNIMAH Ammanamma. 13 Mys, L J. 471=40 
Mys.H.C.B. 365. 


S. 4 Applicability — Assignment of bond un 
parti it on — Suit to enforce bond. 

S 4 cannot apply to a case where a plaintiff sues oi 
bond executed in favour of a deceased person 8 
assigned to plaintiff under a deed of partition. (.Ran 
Chandra Rao, J.) MUNISaMI v. MUNISAMAPPA 
Mys L J. 211 - 38 Mys.H C.B. 149. 

~ ^- y-Scope^-Execution ordered without sua 

Sion cerUficate~^Sale--^Suhsequent production of cert 
cate— Validity of sale. 

• ifs provisi^^ are c 

intended to facilitate the collection of debts and aff 

protwtion to parties paying debts to the representati 
of debased persons An order for execution by 
lower Court without the production of a succession w 


MYS. T. P. BEG. (1918), 8. 52. 

ficate is not, however, void ; it is capable of being 
validated by the subsequent order of a superior Court 
directing the production of a succession certificate with- 
in a specified time and by the production in accordance 
therewith. (^Doraiswamt Iyer, C, J. and Ramachandra 
Rao, y.) Srihangappa v . Abdul Khader Sab. 10- 
My8.L.J. 141 = 37 Mys.H.O.B. 336. 

8. 7 (3) — Doubt as to rights of parties — Pro- 

cedure. 

The Succession Certificate Regulation contemplates 
only a summary enquiry and no elaborate or lengthy 
enquiry is required. The Court may grant the certi- 
ficate to the person who it considers is prtma facte the 
heir of the deceased and as such entitled to the assets. 
Bhageerathi Rhai V, Venkoo Bai. 11 Mys. L.J. 
378 = 39 M7S.H.C.B. 658. 


S. 16 — -Grant of certificate — Effect. 

The effect of a certificate under S. 16 is that It is 
conclusive as against the debtor and affords him full 
indemnity. The debtor would be acting wrongly if he 
refused to make payment to the certificate holder. 
(^Doratswamt Iyer, C, J, and Ramachandra Rao /,) 
Mundasada Veerappa V, biVALiNGAPPA. 38 Mys 
H.O.B. 304 = 11 Mys L.J. 344. 


MYSORE TRANSFER OF PROPERTY BEGTT- 
XiATION (IV OF 1918), S. 8 — Notice — Agreement to 
Sill — Purchaser tn possession. 

The possession of the purchaser is constructive notice 
of an agreement to sell in pursuance of which he acquir- 
ed possession. (Rama Rao and Sreenivasa Iyer, //,') 
Ramaswami Jois V, Subbaraya, 9 Mys.L.J. 334. 

8. 10—Scope —Family partition— Gift to rela- 
tion — Condition that in case desired to alienate it, he 
should alienate it to m ember of family — If void. 

Where at a family partition, certain property is gifted 
to a relation of the coparcener with a condition that 
in case the donee desired to alienate it, he should sell it 
to one of the coparceners for a certain sum. the agree- 
ment is not void under S. lO, Mysore Transfer of Pro- 
perty Regulation, because the agreement is only a 
peisonal contract ; the agreement further is not one 
absolutely restraining the transferee but only in the 
nature of a partial restraint on transfer. (Shankara- 
narayanaRao and A, S. R. Chari, jj:) BoriaH i/ 
Hanumanthappa. 14 Mys.L.J. 21=40 Mys H 6 
R 421. ^ 

• ~-S. 39 — Mortgage of foint family property 

Notice of the right of widow to maintenance — Decree 
and execution— Effect of— Good faith of alienee. 

Under S. 39. if the transferee of the joint family pro- 
perties took the mortgage with full notice of the right 
of a widow to maintain out of that property, it is not 
open to him to deprive her of the right by colluding with- 
the other members and merely going through the suit 
and execution proceedings. If all or practically all the 
family properties are taken away by the alienee with the 
knowledge of the right of maintenance, considerable 

doubt attaches to bis alleged bona fides and he cannot be 
permitted to say that he acquired a title freed from that 
claim. (Case-law referred.) (Doraiszoami Iyer, C. J 
and Rama Rao, /.) MAN JAM MA v. HANUM ANAICKA. 
9 Mys L J. 413. 

——8. 48 — Priority of mortgages — Test, 

Ordinarily the priority of mortgages depends on the 
dates on which they are created, the earlier in date 
having priority over the later one under S. 48, (Dorai- 
mamt Iyer ^C,J, and Mahadevayya, /.) PESOOMaL 
Ha^hagvandas Sait v. Bangalore Bank, ltd. 
11 Mys L.J. 139. 

^^f^^PPlicahility^Execuiion sales. 
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The doctrine of /ij pendens applies to even execution 
sales and other transfers of an involuntary character. 
(Cases ref.) {^Ramachandra Rao and Shankaranarayana 
RaayJJ) Kottura Setty v, Venkatadasappa. 
11 Mys.L.J. 428=38 Mys.H.C.E. 390. 

—8. 62 — Applicabiltty — Maintenance suit — Lis 
pendens. 

S. 52, T. P. Regulation, applies to suits for mainten* 
ance in which a charge is expressly claimed for mainten- i 
ance on properties specified in the schedule to the plaint. | 
The right of the plaintiff to a charge on such properties | 
is directly and specifically in question in such a suit and 
any transfer of such property pending the suit will be | 
affected by the rule of lis pendens* {Sreenivasa Rao^ 
/.) Devajammanniyavaru V, Deputy Com mis- 
SIGNER. Mysore. 13 Mys-L. J. 502. 

— — S, 53 — Fraudulent transfer — Subsequent attach- 
ment before judgment —If can be ordered — Procedure. 
See Mysore c. p. Code Regulation, O. 38, Rr. 5 
AND 6. 39 Mys.H.O.B. 767. 

— — S. 63 — Suit under, after insolvency petition by 
debtor — Right of creditor to maintain. See MYSORE 
INSOLVENCY REGULATION, SS. 28 AND 44 (2). 40 

Mys H.O.B. 237. 

— — S. 64 — Non-payment of consideration — Effect 

on passing of title. 

When once a sale is completed it cannot be rescinded 
on the ground of non-payment of consideration unless 
such a right is expressly reserved in the document. Ac- 
cording to the definition in S. 54, the consideration for 
sale is the price paid or promised or part paid or part- 
promised. Neither the inadequacy of the consideration 
nor its non-payment can affect the validity of the sale. 
If the vendee merely promises to pay the price it does 
not prevent the title from passing to him on the comple- 
tion of legal formalities. He may then sue for posses- 
sion and leave the vendor to sue for his money. (Case- 
law ref.) {^Mahadevayya, 0. C. /, and Ramachandta 
Rao, J.) liOKA Naika V. NAGAPPA. 11 Mys. Ii. J. 
471=39 My8.HO.R. 149. 

-S. 72 — Improvements by mortgagee — Compensa- 
tion for. 

In order that the mortgagee may be entitled to com- 
pensation, the improvements must be such as are both j 
necessary and proper. They should be necessary in the ; 
sense that they had to be effected for the preservation of 
the property and proper in the sense that they are suit- 
able to the nature of the property. Where, however, 
the cost of the building on the mortgaged land is nearly 
twice the amount of the mortgage-money, to compel the ! 
mortgagor to pay that amount would be to place a clog i 
on the equity of redemption, “to improve a mortgagor 
out of his estate**. {Doraiszoami Iyer, C. J and 
Rama Rao, J.) MUNISWAMY v, RaMASWAMIENGAR. 
11 Mys L J. 445=38 Mys. H.0.B 333. 

"S. 76 — Damage to property by mortgagee in pos* 

sesfion — RigAt of mortgagor — Separate suit — Mainiatn- 
ability. 

If damage is done to the property by the mortgagee in 
possession, the proper remedy for the mortgagor is indi- 
cated by S. 76 of the T. P. Act, viz., that when 
accounts are taken in pursuance of a mortgage decree 
either for redemption or for recovery of the mortgage 
money, the loss, if any, may be debited against the mort- 
gagee, if he is liable for the waste, unless at the time of 
delivery of possession, the waste is repaired and the land 
is restored to its proper condition. Whether or not in 
any particular case of damage, a separate suit is main- 
tainable at the instance of the mortgagor, where the gri- 
evance of the mortgagor is only that the mortgagee dug 
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some pits in the land and allowed the land to remain 
fallow and uncultivated, the act cannot be considered 
either destructive or permanently injurious to the pro- 
ptrfy and a suit for damages by the mortgagor is not 
maintainable. {Doratswamt Iyer, C.J. and Ramachan- 
dra Rao, J.) SHaMABHATTA V. VeNKATASUBBIAH. 

9 Mys.L. J. 453. 

— — S. 76 (1) — Interest on profits — Liability of mort- 
gagee to pay. 

S. 76(/), T. P. Regulation, contains no provision for 
payment of interest by a mortgagee remaining in posses- 
I sion after the tender or deposit. The Court cannot 
therefore order him to pay interest on the profits payable 
by the mortgagee under the sub section. {^Retlly, C. J. 
and A. S. R. Chart, /.) NaNJUNDAPPA v. 
G M. Kkishniah Setty. 13 Mys.Ii.J. 404=40 
Mys.H.C.B. 436. 

“ " S. 76 (1) — Mortgagee's liability to account for 
profits — Rtght to deduct public taxes paid by him. 

A mortgagor who is liable to account for the profits 
of the mortgaged property under S. 76 (f), T. P. Regu- 
lation, is entitled to a deduction of the public taxes, e.g. 
municipal tax paid by him in respect of mortgaged pro- 
perty from the receipts for which he is accountable, 
{Jieilly, C ./. and A. S. R. Chari, /.'I NaNJUNDAPPA 
V. G. M. Krishniah Setty. 13 Mys.L.J. 404 = 40 
Mys H.O.B. 435. 

S. 76 (c) — Mortgage of Kodagi inam lands — No 
provision for government assessment — Subsequent re- 
sumption by government — Liability for land revenue. 

Where certain Kodagi inam lands granted rent free 
, were mortgaged and the parties did not have any idea, 

I at the time of the mortgage, of future resumption or en- 
i franchisement, and so the mortgage did not contain any 
j provision as regards the payment of government assess- 
j ment. 

j Held, that an implied term should be read into the 
I document that neither party was liable to pay any assess- 
ment; in such circumstances under the general law the 
I owner of the property was primarily liable to pay the 
I land revenue due on it, especially when such a course 
j was not against the equity and justice of the case. 

I The mortgagor was therefore liable for the quit rent and 
j were the mortgagee has paid it, he is entitled to be 
' reimbursed by the mortgagor {Doratswamt Iyer, C. J. 
and Rama Rao, /.) MUNISAMY v. RamaSWAMIENGAR. 
38 Mys.H.C.B. 333 = 11 Mys.L.J. 446. 

S. 78 — 'Gross neglect* — Meaning — Postponement 

of prior mortgagee. 

‘Gross neglect* in S. 78 means and involves a failure 
on the part of the prior mortgagee to take such reason- 
able precautions against the risk of a subsequent 
encumbrancer being deceived as in the circumstances 
renders it unjust that the earlier mortgage should 
retain its priority. Each case must be decided on its 
own facts. Where the prior mortgagee did not take 
into his possession the title deed of the property 
hypothecated to him and there was undue delay in the 
registration of the mortgage deed. 

Held, that the conduct of the mortgagee did not 
amount to gross negligence. {Doraiswami Iyer, C, J. 
and Makadevayya, /.) PeSOOMAL HaRBHAGVANDAS 
Sait 8^. Bangalore Bank, Ltd. 11 My8.L J. 139. 

8. 78 — Prior mortgagee — Postponement — Gross 

negligence — Parting with title-deeds. 

No definite rule can be laid down that the parting 
with the title-deeds by a prior mortgagee who holds a 
registered mortgage amounts in every case to such gross 
negligence as to justify the postponing of bis prority in 
favour of a subs^uent mortgage taken on the strength 
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of the prodaction by the mortgagor of the title-deeds. 
Where the title-deeds were taken back by the mortgagor 
from the mortgagee by means of a misrepresentation 
and a second mortgage w'as effected. 

Held^ that the first mortgagee was not guilty of gross 
negligence so as to be postponed to the subsequent 
mortgagee, {Doramvami lyer^ C, J. and Mahadevayya, 
/.) Kenchappaz/. Rebello. 38 My8.H.0.B. 313 
= 11 Mys.L.J. 337. 

S. 82 — Applicability — Merger of interest tn one 

of the properties mortgaged — Purchase free from encum^ 
hrances^ 

S. 82 contains the statutory provision by which con- 
tribution as between owners of equities of redemption 
subject to a common mortgage is regulated. If therefore 
the equity of redemption in any one of these properties 
and the mortgagee’s interests get merged into one 
another by the same person enquiring the equity of re- 
demption plus the mortgagee’s interests in that property, 
the principle underlying the statutory provision may be 
extended so as to apply to such a case. Where, how- 
ever, three out of the five mortgaged properties were 
sold for default in the payment of arrears of revenue 
and purchased by a third party and from him by the 
plaintiff, free from all incumbrances, and the mort- 
gagees subsequently assigned the interest to the plain- 
tiff, who brought the present suit to realise the mortgage 
amount by the sale of the remaining two properties. 

Held^ that as the price paid by the purchaser (plain 
tiff was intended to represent the value of the entire 
interest in the three properties, and not merely of the 
equity of redemption, the question of contribution be- 
tween the mortgagee and the mortgagor did not arise. 9 
Mys. C. C. R. 139, Foil.; 59 M. L. J. 177 (P. C.). Ref. 
(Doraiswami lyer^ C,J, and Patna Pao, J,) NanTAPPA 
V, Pattamadappa. 36 Mys.H.C.R. 166 = 9 Mys.L. 
J. 279 

S. 88 — Deposit under — Mortgagee repudiating 

right to redemption as premature — Withdrawal and 
suit for redemption — Payment of amount to mortgagee 
tn course of suit — Right of mortgagor to profits from 
date of deposit. 

The amount due under a mortgage was deposited in 
Court under S. 83 of the T. P. Regulation, but the 
defendant mortgagee refused to accept it and surrender 
possession of the properties on the ground that he was 
not liable to be redeemed before the expiry of five 
years. The plaintiff (puisne mortgagor) thereupon with- 
drew the amount and filed a redemption suit the same 
day, stating in his plaint that he was ready to produce 
the amount whenever called on to do so. Pending the 
suit plaintiff paid the amount to the defendant before 
the Court and got possession. The Court held that the 
mortgage could be redeemed before the expiry of five 
years, thus negativing the objection raised by the defen- 
dant in the proceedings under S. 83. 

Helds that the withdrawful of the deposit from Court 
by the plaintiff prior to suit did not show that he was 
not always ready and willing to pay and therefore plain- 
tiff was entitled to recover from the defendant the pro- 
fits of the property from the date of the original 
deposit until the date on which he got possession on 
payment before Court. (^^iV/y, C./. and A, S, P, 
Chari, /.) NANJUNDAPPA v, G. M. KKISHNIAH 
Seti’Y. 13 My8.L. J. 404 = 40 Mys.H.C.R. 436. 

— S. 91, (a) — Right to redeem — Reversioner, 

during the lifetime of the 7vidow. 

The interest referred to in S. 91, Cl. (a) is a present 
interest,/.^., an Interest in existence at the time the suit 
is instituted and not a mere contingent interest such as 
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a reversion possesses. The reversioner daring the 
widow’s lifetime has no prese»3t interest in the property 
and apart from special cases where it is made to prevent 
propel ty being permanently lost, under ordinary circum- 
stances any payment made by the reversioner towards 
the mortgage executed by the widow must be regarded 
as a payment made by a volunteer. To such a person, 
the doctrine of subrogation does not apply. 30 All. 497; 
51 1.C. 985 ; 36 M. 426 ; 44 Mad. 95l and 41 Cal. 69, 
Ref. {Doraiswami Iyer, C. /. and Patna PaOs J .) 
Thimmappa V, Keroji. 36 Mys.H.C.R. 190=9 Mys. 
L.J. 297. 

S. Scope — Co-mortgagor — Purchaser of 

part of mortgaged property — Payment of entire mart' 
gage debt — Suit for contribution — Limitation, 

A purchaser of some of several items of mortgaged 
property who pays off the entire mortgage debt obtains, 
by such payment, the rights and privileges of the mort- 
gagee in the sharers of the co mortgagors in the pro- 
perty for their proportions of the mortgage money under 
S. 95 of the Mysore Transfer of Properly Regulation . 
He is in the position of a co mortgagor himself so far as 
the items he has purchased are concerned. And when 
he pays off the whole mortgage debt, he acquires, even 
apart from S. 95, a right to contribution and a charge 
against the items covered by the mortgage other than 
those which he has purchased. The purchasers of such 
items, who are also in the position of co mortgagors as 
regards those items are liable to contribute towards the 
payment made by the redeeming co-mortgagor. The 
period of limitation for enforcing the right of contribu- 
tion which a redeeming co-mortgagor has as against the 
other co-mortgagor*? is 12 years, and limitation commen- 
ces to run from the date of the payment made by the 
redeeming co-mortgagor. {Reilly^ C,J, and Sreenivasa 
Paos /.) Shanbogue Hanumantha Kaop. Sud- 
dula Shankarappa. 13 Mys.L.J. 440 = 40 Mys.H. 
C.R. 298 

— — S. 99 — Charge created by consent decree — En - 
forcement of — Mode of, 

A charge created under a compromise decree can be 
enforced in execution and no separate suit to enforce it 
is necessary. (Case-law referred.) (^Doraiswami Iyer, C, 
/.) Dewansab V, Kotrappa. 10 Mys.L. J. 226. 

- S. 100 — Charge'" — Charge under S.96 A, Land 

Revenue Code— Enforcement — Procedure — Parties to 
suit. 

The definition of a charge as given in S. 100, Mysore 
Transfer of Property Regulation, is sufficiently wide to 
include the charge created in favour of a superior holder 
by S. 96 A of the Mysore Land Revenue Code. What- 
ever rights such a superior holder may have under S. 97 
of the Land Revenue Code for recovery of rent, if he 
seeks to recover the rent by enforcing his charge, he 
must do so under O. 34, C. P. Code, and in view of 
O. 34, R, 15, C. P. Code and S. 100, Mysore Transfer 
of Property Regulation, it is incumbent on the plaintrff- 
superior holder to implead in a suit for enforcement of 
his charge all persons having an interest in the holdings 
sought to be charged as parties to the suit. The omis- 
sion to so implead any such party renders the decree 
and the execution proceedings inoperative as against the 
persons not so made parties. (^A, S, P. Chari and 
Sreenivasa Rao, JJ.) NARASIMHACHAR v. NaNJUNDA 
Sastri. 13 My8.L. J. 477 = 40 My8.H.0.R. 374. 

— .S. 108 (c) — Covenant for quiet enfoyment — 

Scope of, 

A covenant for quiet enjoyment protects the lessee 
only against the lawful entry eviction or interruption of 
any other person but not against trespass or wrongful 
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acts on the part of a third party. 15 Mad 111 ; 25 B., 
269 ; 2 Mys.L.J. 200 ; 117 I.C. 838. Foil. i^Mahade^ 
vayya, /.) JAVALI GaNGAPPA v. HUCHANNA. 9 
My8.L.J. 344. 

— S. Ill — Applicability — Agricultural lean, 

S. Ill does not apply to agricultural leases and the 
overt act required by the sections showing the landlord's 
intention to determine the lease on the ground of for 
feiture is not necessary in the case of an agricultural 
lease. 25 M.LJ. 486 ; 25 M.L.J. 3l5, Ref. (jSreeni- 
vasa Iyer and Mahadevayya^ //.) RAJA RAO v, 
Venkatachar. 37 My^.H.0.B. 142=10 Mys.Ii.J. 
200 . 

—•8. 112 — Waiver — Mere knowledge of forfeiture 
insudicient. 

Mere knowledge and acquiescence in an act constitut- 
ing a forfeiture does not amount to a waiver ; there 
must be some positive act affirming the tenancy. CSrec- 
nivasa Iyer and Mahadevayya^ //.) RaJA RaO v. 
Venkatachar. 37 Mys.H.O.B. 142=10 My8.L.J. 
200 . 

—8. X)A--Denial of titU’^F or feiture — Relief 
against — Power of Court, 

The Court will only relieve against forfeiture for 
non-payment of rent but not against forfeiture occasion 
ed by denial of title. 42 Mad. 654 and 41 Mad. 629. 
Foil. {Sreemvasa Iyer and Mahadevavya^ J J.) RAJA 
RAO V. Venatachar. 37 Mys.H.C.B. 142=10 Mys. 
L.J. 200. 

S. 116 — Forfeiture of lease — Denial of title. 

The conditions which have to be ful&lled before for- 
feiture can be availed of by the landlord are (1) that 
the repudiation of the landlord’s title must have been 
made by the tenant before the date of suit. (2) that this 
must have been brought to the knowledge of the land 
lord and that the latter must have done some overt act 
showing his intention to determine the lease. The 
denials of title must be unambiguous and unequivocal. 
{Shankaranarayana RaOy /.) ANANTHARAJU v, 

Chengamma. 11 Mys L.J. 286= 39 Mys H.C.B. 43. 
MYSOBE WOBEMEN’S BREACH OF CON 
TBACT ACT. 8. 1 ^Enquiry under — Order passed in 
— Review — Power of Court, 

The enquiry directed by S. 1 of the Workmen’s 
Breach of Contract Act is not one under Ch. XX of the 
Criminal Procedure Code. As there can be no offence 
till an order under the provisions of the Breach of Corn- 
tract Act has been really disobeyed, an order dismissing 
a complaint for default of appearance of the complainant 
is not an order passed under the Criminal Procedure 
Code and there is nothing to prevent the Magistrate from 
reviewing the order if he sees cause to do so. But the 
Courts would not exercise this power of review arbitra- 
rily and capriciously but in an equitable and rational 
manner having regard to the bona fides of the applica- 
tion. {Daraiswamt lyer^ C,J, and Rama Rao^J,^ SaNNA 
HUTCHAr^. ThimmaSetty. 9 Mys.L.J. 229 = 36 
Mys.H.C.B. 438. 

MYSOBE WORKMEN'S COMPENSATION 
BBGUL ATION (XIV OF 1928). 8. 8 (1) and (6)— 
Commissioner's power of review, 

A Commissioner for workmen’s compensation has no 
power under S. 8 (6) of the Workmen’s Compensation 
Regulation to review an order for payment of compen- 
sation made by him under S. 8 (1). {Reilly, C,J. and A 
S, R. Chari, /.) MALLAMMA v. MYSORE GOLD 
Mining Co. of India, Ltd. 13 Mys.L.J. 369 =40 
MysH.CB 198. 

NAMBITDBIS. 

See (1) Hindu Law— Applicability. 

(2) MALA6AR Law. 


NEGIiBCT-Gross. 

NATTUEOTTAI CHETTIYABS. 

See (1) Custom (G£Neral>~Adath system. 

(2) Principal and Agent. 

NATURAL BIGHTS. 

See (1) Easements Act, S. 7. 

(2) Riparian Rights. 

NATURAL WATER. See RIPARIAN RIGHTS. 
NAVIGABLE RIVER. 

See (1) Madras Irrigation Cess act (1865), 
S. 1. 

(2) Riparian Rights. 

(8) Waters and Water-courses. 
NAYABAD BULBS. See also U. P. NAYABAD 
Rules. 

Revision — Revenue Board's powers. 

The Boards of Revenue have no powder of revision in 
a case under the Nayabad Rules; the said rules had 
their origin in the preservation of forest lands which 
are not primarily the concern of the revenue authorities 
and therefore of the Board of Revenue. (jOppenheimy 
S,M,and Drake Brockmany J.M) MaDHO SinGH 
V, Prem Ballabh Belwal. 18 R.D. 427 = 16 L.B. 
542 (Rev.). 

S. 36 — Scope — Suit claiming that land should 

be included in a certain milage — Civil or Revenue 
Court jurisdiction. 

Though a regular suit that a particular land should 
be included in the boundaries of a particular village 
ordinarily tails within the jurisdiction of the Civil Court 
in Kumaun, the dispute comes within the purview of 
the Nayabad Rules and therefore the suit is liable only 
by the Revenue Court, (Drake Brockman J M.) GOPAL 
DAS v, Kedar Singh. 18 R.D. 406(2)= 15 L.B. 
609 (Bev.). 

——8. 36 — Suit under — Revision by Board of 
Revenue, 

In suits which are specifically brought under S. 36 of 
the Nayabad Rules the Board of Revenue have no 
revisional juri.sdiction. (Drake Brockmany /,M,') 

Kushal Singh r/.DEBi dutt. 18B.D. 430(1) = 
15 L.B. 541 (Bev.). 

8. 36 — Suit under— Reversional jurisdiction of 

Board of Revenue. See Agra Tenancy Act, S. 252 
—Revision. 18 B.D. 406 (2). 

NAZARANA CONTBACT-Nature of. See Con- 
tract ACT, S. 30. A.I.B. 1932 Lah. 366. 
NECESSARY PARTY See C.P. CODE, O, 34, R. 1. 
NECESSITY. 

(1) Easement of. See also Easements Act, 

1882, S. 13. 

(2) Hindu Law. 

(i) JOINT Family— Alienation, 

(a) Religious endowment— alienation. 
(tii) Widow— Alienation. 

NEGI — Succession — Rules governing — Appointment of 
minor — Punjab Land Revenue Rulesy Rr, 5, 7, l5 and 
17. 

Succession to the office of negi is governed by Rr. 5 
and 7, and not Rr. l5 and 17 of the Punjab Land 
Revenue Rules. The onlyidiffercnce between the appoint- 
ment of a negi and the appointment of a zaildar is that 
in the former case it is not necessary that the candidate 
should be a lambardar. It follows that a minor canb 
appointed if he is only a suitable candidate. (Irving 
F.C,) Bhawani Singh v, Hari Singh. 11 Lab. 
L.T. 106. 

NEGLECT-Gross. 

Gross. See (i) T. P. ACT, S. 78. 

(ii) Trust— Trustee. 
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NJBOLIOENOE. 

Of ^ardian. See GUARDIAN AND WaRD. 

See{\) LEGAL PRACTITIONERS. 

(2) Limitation act, S. 5. 

(3) Minor— negligence of Guardian. 

(4) Motor Vehicles Act, 

(5) Railways Act, s. 72. 

(6) Tort— Negligence. 

—Collecting Bank — Liability for negligence. See 
Negotiable Instruments act, S. 131. 9 Bang. 
585. 

Criminal. See PenaL CODE, Ss. 279, 282 AND 

304.A. 

Gross' neligence— Agent's liability. See CON- 
TRACT ACT, S. 211. A.I.B. 1931 Lah. 302 (2). 
NEGOTIABLE INSTBUMENT. 

See also (1) C. P. CODE, O. 37. 

(2) Negotiable Instruments Act. 

(3) PROMISSORY note. 

8. 118 and Evidence Act, S 114 Cc)— Relative 

scope and difference — Nature of presumption under — 
Presumption as to quantum of consideration — If justified. 
See Evidence Act. s. ii4. III. (^). 58 Mad. 841. 

- ■ -H undi — Not payable to order or bearer — Effect 
as bond. 

Where a document written on hundi paper was treated 
by the parties as a hundi but it contained no promise to 
pay to the order of any person or to bearer, and the 
drawer and the drawee were the same person, 

that the document was a bond and fell within 
the purview of S. 2 (5) (A) of the Stamp Act. {Gold- 
stream and Jonstone, JJf) MOHINDAR SiNGH v. 
Magina Mal Bhana Ram. 32 F.L.B. 763=136 
1.0, 191=I,R. 1932 Ljdi. 63=A.I.B. 1932 Lah. 22. 
•••Plea that payee is benamidar — Maintainability* 
A plea of benamt is only a plea in the nature of a 
resulting trust and there is nothing in the Negotiable 
Instruments Act which justifies a payee, who is in the 
position of a trustee, insisting that the beneficiary should 
be precluded from proving that he is only a trustee. It 
is one thing to say that the promisor cannot, in a suit 
on a promissory note, plead that somebody other than , 
the payee is the person entitled to sue, nor plead dis* I 
charge by payment to the alleged real owner, and a I 
wholly different thing to say that as betw’een the payee 
named in the instrument and persons other than the 
promisor there is any rule which precludes the admissi- 
bility of evidence to show that the payee was only a 
benamidar for another. {Beasley^ C,J.^ Varadachariar 
and King, //.) VENKATARAMA REDDIAR v, VaLLI 

AkkaH. 68 Mad 693 = 153 1.C. 944 = 7 B.M 384= 
1935 M.W.3Sr. 1 = 41 L.W. 15 = A.I.R. 1936 Mad. 
181=68 M.L.J. 81 

Shah Jog hundt—Forged endorsement — Payment 

to Shah — Liability of drawee to oivner. 

The drawee of a Shah Jog hundi who pays the amount 
to a Shah is not absolved fiom liability to the owner, if 
the Shah has no title to the hundi, that is, when the in- 
dorsement is forged. {Beaumont, C.J., Rangnekar and 
Wadia, //.) MadHaVDAS JETHABHAI v, DeVIDAS 
Vardasa. 59 Bom. 97 = 1621.0 609=7 B.B. 163= 
S6Boxn.L.B 929 =A.I.B. 1934 Bom. 400 (P.B.). 

Shah Jo^ hundi — Indorsement forged — Receipt 

ot payment by Shah without title — Liability to reim- 
burse drawee— Nature of— If one of indemnity— Remedy 
of drawee — Suit or third party notice* 

The cause of action against a Shah, who receives pay- 
ment on a forged Shah Jog hundi, to reimburse the 
drawee is one for money had and received to the use of 
the plaintiff, based either on the money having been paid 
under a mistake of fact, or without consideration; and 
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does dot arise upon any implied covenant for indemnity* 
The remedy of the drawee to recover the money from 
the Shah is to bring a suit against him, and not proceed- 
ings on a third party notice under R. 139 of the Bombay 
High Court Rules. {Beaumont, C*J, and Rangnekar, 
J.) MaDHAVDAS JETHABHAI v, SITaRABJ RaM- 
narayan. 69 Bom. 97=36 Bom.L.B. 941=A.I.B. 
1934 Bom. 402. 

— Suit on— Relief on original consideration — Per- 

I missibility. See PROMISSORY NOTE. 

NEGOTIABLE INSTRUMENTS ACT (RXXVI 
OF Applicability to hundis* 

The Negotiable Instruments Act does not apply to 
hundis, { Tek Chand and Monroe, //.) HaR NaRAIN 
Sahib Ram v* Bihari Lal Charanji Lal. 13 Lah. 
800 = 34 P.L.B. 92=142 l.C. 729 = I.B. 1933 Lah. 
251=A.I.B. 1932 Lah. 582. 

— — m S cope — Contract Act, if modified. 

The Contract Act is a general statute dealing with 
contracts. The Negotiable Instruments Act is a statute 
dealing with a particular form of contract, and the law 
laid down for special cases must always overrule the pro- 
visions of a general character. {Baguley, J.) KWONG 
Hip lone Saw Mill. Co. v C.a.M.a.l. Firm. 6 
I.B. (Bang.) 16 = 144 l.C. 866=A.I.B. 1933 Bang. 
131. 

— S. 4 — Construction — '^Unconditional undertake 

tng**— Meaning of — Pro note by guardian — Liability 
under. 

Unconditional undertaking or unconditional personal 
liability means that the liability mentioned in the note 
should not be made contingent on some event, for other- 
wise it will not conform to the definition of a promissory 
note. But a pro note is not the less unconditional, simply 
l^ecause when the matter goes to a Court of Jaw and the 
defendant raises some defence, the plaintiff has got to 
establish certain facts, and in the case of a note by a 
guardian, that the transaction is for the benefit of the 
minor, before he can succeed against the minot. That 
fact does not make the liability a conditional liability. 
{Beasley, C.J,, Ramesom and King, J J.) Satya- 
naravana V* Mallayya. 68 Mad. 736 = 7 B.M. 691 
165 I.C. 581 = 1936 M.WN. 349 = 41 L.W. 614 = A. 
I.B. 1935 Mad. 447 = 68 M.L J. 640 (F.B.). 

— “Ss. 4, 9 and 13 — Debentures issued by the City 
of Bombay Improvement Trustees— Forged endorse- 
ments^ Acquisition of title through — Surrender of old 
debentures and issue of new ones by way of ^'renewal ** — 
Effect — New contract — Holder in due course — Right to 
the new debentures. 

Certain debentures of the City of Bombay Improve- 
ment Trust, belonging to the appellants were entrusted 
by them to one F for collection of interest thereon. By 
means of forged endorsements in his own favour, F 
pledged the debentures with the Alliance Bank, endors- 
ing them over to that Bank as security for debts owing 
I by him to the Bank. Subsequently, the Alliance Bank 
I surrendered the debentures to the Improvement 
Trustees, who issued in lieu thereof fresh debentures in 
I the name of the Alliance Bank, the transaction being 
I described in the present proceedings as a ‘renewal' of 
the old debentures. Thereafter, the Alliance Bank, 
acting on F*s instructions, endorsed over the new deben- 
tures in favour of the present respondents, the Mercan- 
tile Bank, to whom F has transferred his Loan Account. 
In a suit by the appellants, claiming as owners of these 
new debentures, delivery and transfer to them of these 
instruments by the respondents, the Mercantile Bank, 

Held, (1) that the so-calted debentures were promis- 
sory notes as defined in S. 4 and so negotiable instru- 
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ments under S. 13 of the Negotiable Instruments Act; 
(2) that the new debentures issued by the Trustees in 
exchange for the old ones, though called ^'renewals** 
were in form and substance new and independent obli- 
gations and constituted in eSect new contracts; (3) that 
the respondents, the Mercantile Bank, having no reason 
to believe that there was any defect in the title of their 
transferors, the Alliance Bank, were holders in due 
course against whom the appellant had no right of 
action. 24 Bom. 65, Overr. (Sir George Lowndes.) 
Julio Mascarenhas v. Mercantile Bank of 
India, Ltd. 58 LA. 433 =56 Bom. 1-34 Bom.L.B. 
1»1932MW.N. 100 » 1931 ALL. 1136 = 136 1.0. 
126=I.B. 1932 P.C. 78=35 L.W. 379=54 CL.J. 
419 = 36 O.W.N. 35=A.I.B. 1932 P.0. 22=61 M.Ii.J. 
837 (P.O.). 

— S. 4 — Promissory note — Document held to he 
mere acknowledgment. 

The mere fact that a person chooses to give a certain 
title to a document by no means makes it that document. 
A document provided as follows: On June, 25, 1925, 

Rs were found due from me to P about February 

27, 1923, and as the money cannot be given at present 
hence it has been agreed that I would pay interest at 1 
per cent, per annum. Therefore this pro note payable on 
•demand has been executed so that it may serve as evi- 
dence and may be useful in time. 

Held, that the document was a mere acknowledgment 
of debt coupled with an agreement to pay a debt and 
not a promissory note. Effect of use of words “on 
demand*’ discussed. (Sulatman and Youngs JJ.) RaTAN 
Singh v» Pirbhu Dayal. 131 1.0. 135=1931 A.L. 
J. 230 = A.I.B. 1931 All. 302. 

— — Ss. 4 and 5 — Promissory note'* — Document 
setting out debt owing from father of executant — Provu 
si on for payment in instalments. 

Where a document sets out the fact of the amount of I 
debt being owing from the father of the executant and 
then states that the amount will be paid in four instal- | 
ments on dates fixed in four years with interest at a cer- 
tain rate, it amounts to an unconditional promise to pay I 
and therefore the document is a promissory note within ! 
the meaning of S. 4. (^Rennet,/) LAKHMI DaS ». ! 
LAKHO RAM. 164 I O. 617 “7 B. A. 771 = 1936 A.l. 
J. 661=1936 A.W.B. 366= A I.B. 1936 All. 410. 

, .—3. 4 — promissory note — Essentials. 

One of the most essential characteristics of a promis- 
sory note is certainty — certainty both as regards the 
person by whom and to whom payment is to be made 
appears to be insisted on for reasons of public policy, 
for any uncertainty in such matters would tend to re- 
strict credit and to hamper commerce. (Suhrawardy , 
and Patterson, //.) HaRKISHORE BARUA v. GURA j 
Mia Chowdhury. 58 Oal. 752= LB. 1931 Oal. 468 
= 131 1 0. 570 = 36 O.W.N. 63 = 63 O.L. J. 37 = A.LR. 
1981 Oal. 387. 

■— S. 4 — Promissory note — Instrument containing 
words “/ am liable to pay'* without any undertaking. 

An instrument which contains the words “I am liable 
to pay** without any undertaking to pay is rot a promis- 
sory note. (Pandalai, J.) VaidINatHA ChettiaR 
V Thirumalai Reddyar. 6 B.M. 636=148 1.0. 
759 = 39 L.W. 354= A.IB. 1934 Mad. 220=1934 M. 
W.N. 1154 = 66 M.L J. 315. 

.^—3 4 — Promissory note — Letter offering to pay 
debt due by another after limited period on demand. 

The nature of a document must be determined by Its 
cantents, and the description of it given In the plaint 
cannot change its character or legal effect, A person 
wrote to another that he would be liable for payment of 
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principal amount with interest due on promissory notes 
executed by his brother to the latter that he would pay 
j the whole amount on demand after certain period and 
I that his brother should not be asked for the amount. 

; Heldt that the letter was only a proposal and not a 
promissory note. (Skadt Lai, C.J. and Abdul Rashid, 

• /) Tulsi Shah v. Tafazul Hussain Shah. 6 B.L. 
I 616 =148 I.C. 964 » A.l B. 1934 Lah. 03. 

! — S. 4 — ' Promissory note''* — What is — Name of 

; payee — Where to be inserted. 

Where an instrument clearly indicates the promisor 
j and the promisee, and contains a definite promise to pay 
' it amounts to a promissory note. There is no rule lay- 
, I ing down in which part of the document the payee is to 
, j be named or by what kind of language. A signed letter 
which is in the following term^^, namely, 30th Panguni 
Siddharti- Kallal A. T. N. A. T. credit, the same pla<'e 
I R. M. M. R. M. debt for two hundis taken by me and 
J sent for Penang Firm on the 13th idem Rs. 9500, at Rs. 

! 55 (exchange rate) 3 months Thavanai 11 annas inter- 
I est, rings 10,000, for these 10.000 rings adding from 
j Thavanai, Thavanai interest and principal will be paid 
; and this letter taken back by me is a promissory note. 
' (y aradachartar and Burn, J J.) CHOCK At INGAM 

* Cheitiar V. Palaniappa Chettiar. 68 Mad 261 
j =165L0. 184 = 7 B.M. 663 = 1934 M.W.N. 1261 = 

: A.I B. 1936 Mad. 23 = 67 M.L.J. 695. 

I S. 4, 111. (b) —Note payable to a particular 

1 person. 

] A promissory note payable to a particular person and 
j not containing words prohibiting transfer is an instru- 
; ment payable to order. 25 N. L. R. 173, Ref. (Bose^ 
A. J. C.) Gulabgir V. Nathmal. 27 N.L.E. 327. 
— — S. 6 — Shah jog hundi. 

A shah jog hundi is not a hundi payable to bearer; it 
is payable to a ‘respectable bearer, and that only when 
, it is endorsed by the last endorsee. 6 Bom.H.C.R, 24 ; 

I 7 Bom. L. R. 275 ; 26 A. 493 ; 1 Lab. 429, Foil.; 50 B. 

I 765, Ref. (Tek Chand and Agha Haidar, //.) MURLI- 
! DHAR Shankar Das v, Hukum Chand Jagadhar 
Mal. 143 I.O 267=I.B. 1933 Lah. 327 = 33 P.L.B. 

I 19 = A.I.R. 1932 Lab. 312. 

1 [See also Medhavdas Jethabhai v. Devidas, 36 Bom. 

' L.R. 929=A.I.R. 1934 B. 400 (F.B.); Madh?vdas 
Jethabhai v, Sitaram, 36 Bom.L.R. 941.] 

———3. 6 — Post-dated cheque — Negotiability. 

A cheque is a bill of exchange and as such it is nego- 
tiable. The mere fact that the date of payment of a 
cheque is postponed to a future date does not make the 
cheque payable “otherwise than on demand.** It is 
payable on demand after the due date. Therefore, a 
person who is holder in due course of a cheque without 
I notice of any defect, is entitled to payment from the 
i drawer. (Young, /.) PAUTAB CHAND RaTAN 
1 CHAND r/. GILBERT. 161 I.O. 287 = 7 B. A. 128 (1) = 

» 1934 A.L. J. 892 = 4 A. W.R. 466 = A.I.B. 1934 AU. 
696 (1). 

^ -S. 7 — Acceptance by drawee — Proof — Mercantile 

usage in Karachi. 

' The plaintiff alleged that when the hundi was present- 
■ ed the defendants made an entry thereof in their register 
‘ and noted the register number on the hundi, that they 

• did not dishonour within 3 days and that they had money 

• available for payment. The other evidence did not 
establish the plea that the hundi could be regarded as 

' accepted according to mercantile usage in Karachi. 

Held, that there was no acceptance within the mean- 
I i ing of S. 7. (Broadway and Johnstone, //.) GURDAS 
Mal Ram Chand v. Khem Chand Prem Singh. 
13Lab.31=I.R. 1932L4h. 890=187 I.O. 873=33 
P.L.E. 363= A.I.B. 1932 LaJi. 274. 
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S. 1-^'' Drawer'^— Definition^ if exhaustive. 

The definition of “drawer” in S. 7 is not exhaustive 
and the maker of a promissory note can also be called 
a drawer. {Abdul Kashtd, J,) Shiv Nath». BlSH- 
AMBAR Das. 7 E.L. 364 (1)»162 1.0. 1006 « 86 Or. 

L. J. 217=37 P.L.K. 31 = 1936 Or.O. 239=A.IJa. 
1935 Lah. 153. 

S. 7 — Oral acceptance — Validity of. 

Apart from any mercantile usage, there cannot be an 
oral acceptance of a hundi or bill of exchange. The 
acceptance must be in writing and must be written on 
the hundi itself. (Staples, A./.C.) SURAJMAL v. 
Kashiprasad. 6 I.R. (Nag.) 29 = 144 I.O. 914 = A. 
LB. 1983 Nag. 389. 

S. 8— “Holder” — Purchaser of a promissory 

no^e. .5*^^ Negotiable Instruments Act, S. 37. 
1985 O.W.N. 296«A.I.R. 1985 Oudh 264. 

S» 8 — “Holder” — Transferee of promissory note 
under sale deed. See S. 43 Infra. 1936 A.W.R. 1217 = 
1935 A. 1041. 

— Ss. 8 a&d 78 — Promissory note-—- Assignment — 
Assignee's right to sue in his own name, without 
endorsement. 

A promissory note is a written acknowledgment of 
debt with a promise to repay. It is also a memorandum 
of contract and evidence of a chose in action. Thus it 
may be transferred by assignment and the assignee 
thereby gets such title as the assignor had in the note 
and in addition, the right to have the endorsement of 
the assignor and this includes the right to sue on the 
assignment in his own name and recover the amount due 
under the note from the parties liable* A promissory 
note is also a negotiable instrument and under the 
Negotiable Instruments Act, it is transferable merely by 
endorsement and delivery. As such, it is clothed with 
certain incidents intended to facilitate the business of 
merchants. The Negotiable Instrument Act has not 
affected the transferability of a promissory note by 
assignment as a chose in action, apart from endorse- 
ment. (Lort Williams and M.C. Chose, JJ) SURATH 
Chandra Saha v. Narayen Chandra Chaud- 
HURY. eiOal. 426 = 1601.0, 926 (2)=38 O.W.N. 
466 = 7 B.C. 46=A I.B. 1934 Cal. 649. 

S. 8 — Right toeue — Benamidar. 

A benamidar or a person claiming to be the real owner 
cannot sue an a negotiable instrument but it is not cor- 
rect to say that no person not named in the instrument 
can ever sue. There can be a valid assignment of the 
instrument as a chose in action and the assignee can, 
subject to the provisions of S. 130 of the Transfer of 
Property Act, maintain an action on the instrument. A 
I. K. 1928 Nag. 54, Ref. 30 Mad. 88; 24 Mad. 654; 17 

M. L.J. 393, Foil. (Bose, A./.C,) GulaBGIR v. NATH 
Mal. 1371.0 33 = I.B. 1932 Nag. 63=27 N.L.B. 
327-= A.I.R. 1932 Nag. 23. 

"*S. 8 — Right to sue on promissory note. 

No one can maintain a suit on a promissory note 
except the holder thereof. The fact that the holder 
been made a party and has admitted that he is only 
the plaintiff’s benamidar makes no difference, 

Sernhie.--A.t may be that the suit can be proceeded 
with if it had been based on the consideration and not 
on the note, (Suhrawardy and Patterson, //.) HaR- 
kishore Barua V. Gura Mia Chowdhury. 68 
468 = 131 10. 670 = 36 0. 
W.N, 63 = 53 C.L.J. 37 = A LB. 1931 Oal. 387. 

13 (1), Explanation and S, ^%-^Promissory 
ftote— -Right of suit on-- Allotment of note in partition 
— Right of allottee to sue on. 
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The payee of a promissory note is the only person who 
can sue on it; a person claiming to be owner thereof 
cannot sue on it in the absence of an indorsement in his 
favour by the holder. A person to whose share a pro- 
missory note in another’s name is allotted on a partition 
cannot sue on it in the absence of an endorsement in his 
favour by the person in whose name it is executed. The 
partition does not operate as an assignment by operation 
of law. (Murphy and Dtvatia. JJ.) ViRAPPA v. 
Mahadevappa. 36 Bom. L.B. 807 = 153 I.O. 352= 
7B.B* 230=A.I.B. 1934 Bom 366. 

— S. 14 — Negotiation — What amounts to. 

It is not every transfer of a promissory note that 
amounts to a negotiation. It is a negotiation only when 
the transfer is such as to constitute the person entitled 
to the instrument the holder thereof, as defined in S. 8. 
(Sulaiman, C,J. and Ben net, J.) PaRSOTAM SaRAN 
V. Bankey Lal. 169 I 0. 788 =8 B.A. 609 = 1936 A. 
LJ. 464 = 1936 A.W.B. 1217= AZR. 1936 All. 
1041. 

— — S. 16 — Promissory note in favour of person 
agent — Endorsement by principal. 

Whereupon a true construction of a promissory note 
itself, it is plain that the payee’s name is mentioned 
therein as a payee in his capacity as agent of his firm 
and not in his personal capacity, the proprietor of that 
firm is really the true payee and can therefore endorse 
the promissory note under the provisions of S. 15 of the 
Negotiable Instruments Act. (Dunkley, J.) CHINAMAN 
YO WAH V. Letchumanan Chettyar. 163 I.O* 
168=7B.B* 198=A.I.B. 1934 Bang. 289. 

S. 16 — Promissory note — Enaorsement — Forum, 

Where a person in whose favour a promissory note 
is executed makes an endorsement to the effect that he 
has sold the promissory note for a certain amount to the 
person named by him and that he has no further Interest 
left in it, the endorsement is a peifectly good one, 
although it does not bear the words that the person 
named will be entitled to realise the amount by bringing 
a suit against the maker. S. j6 of the Act does not lay 
down any specific form or words which are necessary 
for an endorsement. (Thomas, J.) BaBU LaL v, 
Buddhoo. lOLuck. 732 = 164 1.0. 575 = 7 B.O. 487 
= 1936 O.W.N. 295= A.I.B. 1936 Oudh 264. 

— S. 16 (1) — Endorsement of promt tsory note-^ 
Effect. 

An endorsement while it transfers the property in the 
note to the endorsee as the new holder does not operate 
as an assignment to the endorsee of the debt due by the 
maker to the original payee. (Cornish, J.) SehayVA 
V. Sanjivarayudu. 160 1.0. 886=7 B.M 36=1934 
M W.N. 16=39 L.W. 679 = A.I.B. 1934 Mad. 360 = 
67 M.L.J. 393. 

S. 17 — Right of election under — Whether modi- 


fied by Stamp Act, S, 6. 

The right of election given by S. 17 of the Negotiable 
Instruments Act to the holder of an instrument to treat 
it as a promissory note or as a bill of exchange is a 
privilege which he must have the, full advantage of and 
that benfit should not be taken away by anything con- 
tained in the Stamp Act. S. 17 should in effect be read 
as a proviso to S. 6 of the Stamp Act. (Sundaram 
Chetty, J.) ALAGAPPA CHETTY v, NARAYANAN 
Chettiar. I.B. 1932 Mad. 848=140 10. 316=1932 
M W N. 1171 = 36 L.W. 699= A.I.B. 1932 Mad. 76& 
= 63 M.L.J. 548. 

— S. 20 — Blank instrument — Decree on. 

It is open to the payee whose name does not appear on 
an instrument to fill in the blank instrument but unless 
he does so, he is not entitled to obtain any decree. 17 
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I. C. 915 Ref. {Dhavli, /.) BRIJBHUSAN PANDE v, 
RamjanaM KUER. 13Pat.L.T,606*142 I.0. 163» 
I.B. 1933 Pat. 127» A.I.B.1982 Pat. 824. 

—8. 22 — '^Maturity'* — Promissory note payable on 
demand. 

The term “maturity” used in this section can have no 
application to a promissory note payable on demand. 
iSundaram Chetty, /.) HeMADRI v, SeSHAMMA. I. 
B. 1931 Mad. 397 130 1.0. 477 « 1930 M.W.N.1282 
» A.I.B. 1981 Mad. 113. 

Ss. 26, 27 and Action on promissory noter-^ 

Uability of undisclosed principals. 

In an action on a promissory note against a person 
whose name properly appears as party to the instrument 
it is not open either by way of claim or defence to show 
that the signatory was in reality acting for an undisclos* 
ed principal. The sections of the Contract Act relating 
to the liability of an undisclosed principal do not over- 
ride Ss. 26 to 28 of the Act. {Jlundaram Chetty and 
Pandurang Pao, / J.) MUHAMAD ALIYAR ROWTHER 
V, Gnana ammal. 39 L.W. 661«160 10. 91 = 6 B. 
M. 684 => A I.B. 1934 Mad. 327^66 M.L.J. 671. 

■■ " S. 27 — Liability — Note signed by member of 
joint family trading firm — Liability of firm. 

The name of a person or firm to be charged upon a 
negotiable instrument should be clearly stated on the 
face or back of the document. It is not sufficient that 
the principal’s name should be “in some way” disclos- 
ed ; it must be disclosed in such a way that on any fair 
intrepretation of the instrument his name is the real 
name of the person liable on the document. 46 C. 663 
and 54 C. 380, Foil. So where a promissory note was 
executed by /?, de'scribed as son of P (who with the 
other members of his family constituted a Joint family 
firm) and there was no reference in the document to the 
firm of P^ held the firm was not liable on the document. 
{PagetC.J^ and Mya /,) P.R.M.P.R. ChetTYAR 
MUNIYANDI Servai. 10 Bang. 267=I,R. 1932 
Rang 194 = 1391.0, 460 = A.I.R. 1932 Rang. 97. 

[D. 145 t.C. 573 (R,'). P. 144 I.C. 866 (k.)] 

— — S 27 — Partner i n firm — Promissory note execu- 
ted in individual capacity— Liability of other partners. 
Where a partner of a firm executes a promissory note 
in his individual capacity and not on behalf of the firm 
the executant alone is liable under the note. (^Patkar 
and Murphy, JJ?) ShaRANBASAPPA v. KACHAPPA. 

I.B. 1933 Bom. 256 = 142 1.0.837 = 35 BomL.B. 68 = 
A.I.B. 1933 Bom. 101. 

S 27 — Promissory note — Executant described as 

proprietor of firm — Liability of firm. 

The name of a person or firm to be charged upon a 
negotiable instrument must be clearly stated on the face 
or the back of the instrument, so that the responsibility 
is made plain and can be instantly recognised. The 
mere fact that the name is disclosed in “some way*' is 
not sufficient. Consequently the mere fact that a person 
executes a promissory note describing himself as the 
proprietor of a firm or writes on a newspaper with the 
name and description of a firm printed on it, cannot be 
held to be sufficient to hold the firm liable on the pro- 
missory note. i^Bkide and Rangi Lai, //.) MAN- 
MOHAN Nath Dar v , Radha Kishan. 16 Lab. 901 
7 B.L. 400 = 163 LO. 208 = 36 P.L.B. 690 = A.I.B. 
1934 Lab. 815. 

8. 27 — Pro-note by manager of Hindu joint 

family — Suit against other members — Maintainability, 
The mere consideration that it would be difficult, if 
not impossible, for all the members of the joint family to 
join in the execution of promissory note cannot defeat 
the provisions of S. 27. A suit therefore based on a 
promissory note executed by the manager of the joint 
Q. D.-II— 136 
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family is not tenable against the other members of the 
joint family. {Ntyogi, A /,€,) MOTILaL v. PunjaJL 
LB 1933 Nag. 242 = 144 1.0. 411«29 N.L.R. 312= 
A.I.B. 1933 Nag. 160. 

S. 27 — Pro -note executed by manager of joint 

family — Liability of other me'nbers. 

The rule that, in order to make a person liable on a 
promissory note, the liability must appear on the face of 
the document does not apply to promissory notes execut- 
ed by the nianaging member of a joint Hindu family 
and if it is established that liability was incurred by 
the manager of the family for the benefit of the family 
or for family business, then It is not open to the other 
members of the family to plead that as their names did 
not appear in the note and it was not specified that the 
liabilitv was incurred for the purposes of or on b>shalf of 
the joint family, they are not liable. Their liability 
follows from the authority of the managing member to 
make the other members liable for the contracts made 
by him for the benefit of the family or for carrying on 
legitimate business of the family. 46 C. 668 ; AIR. 
1925 Cal. 1153 ; A.I.R. 1928 Lah. 722 and A.I.R. 1924 

All. 8, Ref. {Coldstream and Jai Lai, //.) BHAGWAN 

Singh & Co. v, Bakhshi Ram. 149 I.O. 656 = 6 B.L. 
705 = A.I.B. 1933 Lah. 494. 

— S. 27 — Promissory note by partner of firm — 
Uability of firm. 

The name of the person or firm to be charged on a 
negotiable document must be clearly stated on the face 
or on the back of the document. No exception is made 
with regard to trading firms. A member of a leading 
firm executed a promissory note. Nowhere in it was 
the name of the firm mentioned. 

Held, that the firm was not liable. {Baguley, /.) 
KwoNG Hip i.one Saw Mill Co. v, c.a.m.a.L. 
FIRM. 6 LR. (Rang.) 16 = 144 I.O. 866 = A.I.R. 193^ 
Rang. 131. 

3. 28 — Applicability — Suit on consideration, 

S. 28 does not apply where the suit is brought not on 
the promissory note but on the consideration. In such 
a case the suit can be maintained against the principal 
as well. 46 Cal. 663 (P.C.), Ref. {Staples, A,/.C.) 
Jag Mohan Prasad v. Firm of Sampatlal Mul- 
ch and. 27NL.B. 824 = 135 I.C.401 = I.B. 1932 
Nag. 1=A.I.B. 1932 Nag. 27. 

S. 28 — Hindu minors — Pro-note by mother as 

guardian — No description as guardian in signature — 
Uability of minors — Guardian* s liability — If excluded. 

Plaintiff instituted a suit on a promissory note exe- 
cuted to him by the mother and guardian of two Hinda 
minors,^ The note which was m renewal of a prior note 
by her (which itself was in renewal of an earlier one 
executed by the father of the minors) described the 
minors in the body of the note “as represented by their 
mother and guardian," but he signed the note without 
any such description attached to her name. 

Held, that the intention of the maker, which could be 
inferred from the surrounding circumstances, the debt 
being one incurred by the fateer originally, was to- 
exclude her own personal liability and to make the wards 
(minors) liable ; that the liability of the minors under 
the Hindu Law was not affected by the mere fact that 
the promissory note evidencing the debt was by a guar- 
dian i and consequently the plaintiff was entitled to a 
decree against the minors. {Beasley, C,J., Ramesam 
and King, //.) SaTYANARAYANA v, MALLAYYA. 63 
Mad. 735 = 7 B.M, 691 = 165 I.O. 581 = 1936 M.W.N. 
349 = 41 L.W. 514= A.I.E. 1935 Mad. 447=68 M.L . 
Z. 540 (F.B.). 
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■ " " S. 28 — Pramtssory note — Description tn the body 

and signature of executant as Chairman of Co-operative 
— Society — No exclunon of personal liabtltty. 

The promissory note in favour of the plaintiff was 
executed by “Damodar, Chairman of the Weavers* 
Society/* in respect of balance due on accounts which 
stood in the name of Damodar. It was signed by 
‘Damodar, Chairman, W. Society." It was not stated 
in the body of the promissory note that he was passing 
the note on behalf of or on account of the Weaving 
Society nor did he expressly exclude his personal liability. 

Hcld^ that the word “Chairman'* was only a word of 
-description and that Damodar was personally liable on 
the instrument. Dutton v. Marshy (lS7l) L.R 6 Q.B 
361 ; 4 B. 275 ; 52 B. 6l0 ; 46 I.A. 33 ; 33 M. 482. Foil. 
Alexander v. Sizer^ (1869) L.R. 4 Ex. 102 and Lindus v. 
Melrose, (18.58) 3 N. & N. l77, Dist. Elliot v. Bax 
Iron Side, (1925) 2 K.B. 301, Ref. {Patkar and 
Nanavati, //.) DaMODAR KESHAV v . RaMNATH. 

140 I.O, 734=^84 Bom.L B. 1327* A.I.E. 1932 Bom. 
€07. 

S. 28 — Promissory note -^Executant signing hts 

own name and also signing as guardian — Personal lia 
bility. 

The material part of the promissory notes was as fol- 
•lows : — “The balance is Rs. 400. This sum of rupees 
four hundred we have agreed to pay you and so we owe 
you. On demand we promise to pay you or your order 
this sum with interest thereon at one anna per mensem 
and get this returned. To this effect is the promissory 
note executed with our consent and in the handwriting 
of T. V. S., the guardian.*' Then defendant 2 (T. V. 
S.) signed his name alone across the stamp and again 
below the stamp as guardian for minor S, 

Held, that the guardian also made himself personally 
liable. {Walsh, /.) SESHaGIRI RaO v. SeSHAGIRI 
Rao. 154 l.C. 582*7 B.M. 452* A.l.B. 1935 Mad. 
160. 

■ " ' " " ‘S. 29 — Scope — Express limitation of liability. 

Under S. 29 the liability should be expressly limited 
and not merely impliedly. Where a promissory note 
head “Estate of B, HP was executed by the defen- 
dants who were described as the executors of the said 
estate and it was signed by them as executors, 

Held^ that there was no express limitation of liability 
to the extent of the assets received by the defendants as 
executors and that they were personally liable under it. 
{Beaumont, C,J, and Pangnekar, /.) HiRJIBHOY 
Behramjiz/. Ratanbai. 6I.B. (Bom.) 136(1) = 
146 l.C. 979=36 Bom.L.R. 969 = A.I.B. 1933 Bom. 
144. 

[D. 36 Bom.L.R 807 (812).] 

— *8. 32 — Seller and buyer — Endorsement of bills 

through bank-' Right as endorsee superseding right as 
seller. 

Under a C.I.F. contract transactions were carried on i 
in the following manner: The purchaser ordered certain 
-goods. The seller after accepting the order despatched 
the goods at the same time drawing bills of exchange 
directing the parch asei to pay C Bank a sum represent- 
ing the cost of goods freight and insurance. The Bank 
tendered to the puichaser the bills of exchange, invoices, 
bills of lading and other documents. The purchaser 
accepted the bills of exchange and gave the necessary 
instructions for clearance of goods The bills were then 
presented on maturity to the purchaser. The particular 
agreement permitted the sellers to draw drafts on the 
buyers, the latter being in the position of guarantors. 
The agreement furtner provided that disputes arising 
out of the transaction should be referred to arbitration. 
The buyers in the particular case accepted the bills 
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before maturity and became liable to the Bank and the 
Bank endorsed the bills to the sellers. 

Hetd, that the sellers could sue on the accepted bills 
and the transaction being one independent of the 
contract itself the agreed procedure regarding arbitration 
was inapplicable. {Pullan and Niamatullah, //.) 
Bhiraj Lal Ram Prasad v , Jacob Behrens & 
Sons 1932 ALJ. 1055=I.B. 1933 All. 236 = 
143 l.C. 385= A I.B. 1933 All. 74. 

"■ — 'S. 32 — Unqualified acceptance’-*- Li ability of 
acceptor — Failure of consideration — Plea of — Not open. 

Where the first defendant accepted without qualifica' 
tion a bill drawn on him by the plaintiffs for goods sold 
by them to the second defendant and failed to pay the 
bill at maturity, it is no defence that according lo the 
contract between the plaintiffs and the second defendant 
the payment was to be made against delivery of docu- 
ments and on the due date, the plaintiff*^ had no docu- 
ments to deliver. As between the plaintiffs and the 
first defendant the only contract was the bill of exchange 
which did not on its face show that the payment was to 
be made against delivery of documents, the bill having 
been accepted unconditionally. {Zafar AH and Dalip 
Singh, jj.) Jacob Behrens and sons v. Sohan 
Lal Niadar maL. 34 P.L.B. 645. 

' S. 36 — Applicability — Promissory n'^te payable 

on demand, 

I The section does not apply to a promissory note pay- 
able on demand. 47 M.L.J. 475 and C R.P. No. 301 of 
1927, Ref. The last paragraph of the section cannot be 
taken to mean that the indorser is liable even without a 
notice of dishonour being given to him by the indorsee, 
since that would be in conflict with the mandatory pro- 
visions of S. 93. It only means that after dishonour, 
the indorser is liable as upon an instrument payable on 
demand, that liability is akin to that of the maker but 
the liability is subject to the condition fixed in the 
proviso embodied in the first part of the section. 
{Sundaram Chetty, /.) HEMADRI v, SESHAMMA. IE. 
1931 Mad. 397 = 13010. 477 = 1930 M.W.N. 1232 
= A.I.E. 1931 Mad. 113. 

S. 35 — Applicabiliiy — Promissory note payable 

on demand. 

S. 35 applies only to instruments which are endorsed 
before maturity and as a promissory note payable on 
demand is always at maturity, this section cannot apply. 
{Bhide and Dalip Singh, //.) OFFICIAL RECEIVER, 
LAHORE V, Amritsar National Bank. 8 E.L. 
607 = 160 I O. 791= A.I.R. 1935 Lah. 825. 

— S. 36 — '‘'‘Contract to the contrary' — Apparently 
I unqualified endorsement — Exclusion of personal liability 
— Inference, 

The indorser of a negotiable instrument who indorses 
without restricting his liability in the indorsement by ex- 
press words makes himself liable to the indorsee as 
surety for the amount of the instrument in case of 
dishonour. The rule is however subject to any ‘contract 
to the contrary* by which although the indorsment i.s 
facie unrestricted, tne indorser as between himself and 
the indorsee, by agreement either express or to be infer- 
red from the nature of the transaction excluded his 
personal liability. Where at a partition of family pro- 
perties a promissory note executed by a third party in 
favour of the father was indorsed by him In favour of 
his adult son as part of the assets allotted to the latter, 

Held, that the lower Court was justified in drawing an 
inference from the nature of the transaction that the 
father intended to exclude his personal liability as indor- 
ser and that the son had no right of reconrse against the 
father on default by the maker. {K rishnan Pandalai,/,) 
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SATTAMUTHU ChETTIAR V. ABDUL KaKEEM MaRA- 
CayaR. 36 L.w. 777*1932 M.W N. 1U9« 141 1.0. 
70»I.B. 1931Maa. 68«A.IJEt. 1933 Mad. 61*63 
M.L J. 880. 

8. 36 — Transfer hy delivery — Rights attu 

liabilities, 

A transfer by delivery of a negotiable instrument is 
not liable on the instrument to a subsequent holder under 
S. 35 of the Act nor is he entitled, in the event of disho- 
nour to enforce liability on the instrument against a prior j 
party to it, {Beasley^ C,J. and Cornish^ J,') VALJEE 
Kanjee & Co. V. HARSOOKDAS BALAKRISHNADOSS. 
I.R. 1932 Mad. 462 * 137 10. 838 * 35 Ii. W. 269 * 
A.I.B. 1932 Mad. 323*62 M.I 1 .J. 239. 

S. 37 — Accommodation note — Holder with no 

notice of the nature of the note — Indulgence to payee^ 
Maker ^ if discharged. 

If the holder of an accommodation note having no 
notice of its true character at the time of his taking the 
note but after notice thereof gives indulgence to the 
payee (the party accommodated) he does not thereby 
discharge the maker (the accommodation party). Mere 
icnowledge on the part of the endorsee of the fact that 
the bill or note is one for accommodation whether the 
knowledge is at the time of the endorsment or after** 
wards appears to be absolutely irrelevant under S. 37 
unless thete is ‘‘a contract to the con ti ary*’ (English 
cases cons.) {^Ramesam^ O.C.J. and Vtukaiasubba Hao^ 
/.)Bank of Hindustan, ltd. v . Govindarajulu 
Naidu. 67 Mad. 482=1934 M.W.N. 62=147 1 0. 
1146*38 L.W. 961*6 B.M. 411 = A.I.R. 1934 Mad. 
75*66 ML.J. 180. 

-——*88. 37 and 38 — Cheque payable to bearer — 
jPersoft paid as holder. 

Where the cheque is payable to the bearer, the person 
to whom the payment is made is a holder and thus a 
surety under Ss. 37 and 38, He can therefore be made 
a party with the principal person. {^Kazt Mtr Ahmads 

A, /,C,) Mahomed Abdul Aziz v. Frontier b,\nk, 
LTD., Kohat. 6 E. Pesh. 68 = 148 I.O. 861 (1)* A.I. 

B, 1934Pe8h. 10. 

— S. 37 — Promissory note executed without consider 
ration — Liability of maker to its purchaser. 

Under S. 37, the maker of a promissfory note is liable 
to its purchaser, who is a holder within the meaning of 
S 8 of the act. A holder who has paid consideration for i 
the note can recover the amount due on it, even if it 
was originally made without consideration. {Thomat, 
y,) Babu Lal V. BUDDHOO. 10 Luck. 732*154 I. 

C, 576 = 7 R.O. 487=1936 O.W.N. 295- A.I.R. 1936 
Oudh 264. 

Ss. 37 and 38 — Pro-note executed by A to B — B 

endorsing it to C, a Bank^ and taking fixed deposit 
receipt — Suit by C on note — A’s signature proved to be 
forged — Liability of B. 

A promissory note payable on demand was executed 
by A in favour of B who endorsed it to C, a Bank for 
valid consideration. The consideration was that a fixed 
deposit receipt was given to C, C filed a suit on the note 
wherein A contended that it was not executed by him ! 
and that it was a forgery. His contention was upheld 
and decree was passed against B, In an appeal by 
Held, that the mere fact that the consideration was 
given by the plaintiff Bank in the shape of a fixed depo- 
sit only or that the Bank had gone into liquidation could 
not help B so far as the claim on the basis of the pro- i 
note was concerned. The fixed deposit was a good con- j 
sideration in law and it was open to to claim the j 
amount due to him on the fixed deposit receipt in the : 
bourse of the liquidation proceeding. Nor can the fact i 
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that the execution of the pro- note had been held to be 
not proved or the possibility that it was forgery help B. 

Held, further, that the liability ol B io C was not 
merely that of a surety, but of a principal debtor and 
consequently the question of the liability of the maker 
was immaterial. {Bhtde and Dalip Stngh, //.) OFFI- 
CIAL Receiver, Lahore v. amritsar national 
Bank. 160 1.0. 791 * 8 B.L. 607 * A.1 B. 1936 Is^. 
825. 

— S. 39 — Accommodation note — Indulgence grant* 
ed to snake r — Surety not discharged. 

Entering into an agreement with the principal-debtor 
granting him time will not discharge the surety if the 
I right against the surety is reserved. The mere fact that 
S. 39 provides in respect of a Bill of Exchange for such 
reservation does not show that the main principle recog- 
nised as part of the law of contracts does not apply to 
other Negotiable Instruments. S. 39 would appear to 
be a proviibion inserted ex-abundanti cautela. In the 
case of a promissory note for accommodation the endor- 
see does not lose his rights againt the maker-surety by 
reason of an indulgence to the payee (principal debtor) 
if the rights of the endorsee have been expressly reserved 
as against the surety. {Ramesam, O.C,J. and Venkata- 
subba Rao, /.) BANK OF HINDUSTAN, LTD. v, 

Govindarajulu naidu. 67 Mad. 482*38 L.W, 
961 * 1934 M W.N. 62 = 147 1.0. 1146=6 B.M. 411 
* A.I.R. 1934 Mad. 75*66 M.L.J. 180. 

1 S. 43 — Hire purchase agreement — Vendor 

cancelling contract — Lsabslity of hirer for stopping 
! payment of cheque, 

I On a contract of hire purchase, a motor car was 
I given to the defendant for Rs. 2,100. Rs. 1,000 was to 
be paid in advance and the balance was to be paid in 
instalments in the course of eight months and the pro- 
perty in the car was pass to the hirer only on the full 
payment of the amount. The hirer paid Rs. 50 cash and 
a cheque for Rs. 950 and took the car but intimated 
after two days that the car was defective and that he 
bad stopped payment of the cheque till the matter was 
settled. The owner had the car seized through his 
agent, and hied a suit on the cheque. 

Held, that no breach was committed by the hirer but 
! that the agreement was cancelled by the owmer when he 
I seized the car, that the cheque not being supported by 
consideration S. 43 applied and that the owner was not 
entitled to recover either on basis of agreement or on 
the cheque Brooks v. Beirnstcin, (1909) 1 K, B. 98 and 

A. I.R. 1929 Mad. 884, Dist. (/rfi Lal, J.) COMMER- 
CIAL Credit Corporation, i.td v. Md Idris. I. 
R 1933 Lah. 482 *144 1.0. 484 *A.r.B. 1933 Lah. 
470. 

— — — Ss. 43 and S— Transferee of promissory note 
under sale deed — Right of. 

Where the amount due under a promissory note is 
transferred under a sale deed, the transferee is not a 
holder of the negotiable instrument within the meaning 
I of S. 8 and cannot enforce the rights conferred on such a 
! holder by S. 43 of the Act. {^Sulaiman, C,J, and 
Bennet. /,) PaRSOTAM SaRAN v. BaNKEY LAL. 169 
10. 788*8 B.A. 509*1936 A.L.J. 454=1936 A.W. 

B, 1217= A.I.B. 1935 All. 1041. 

S. 44 — Applicability^ Suit on pro-note — Exe- 
cution of fresh note for amount due and Court costs — 
Suit withdrawn — Amount paid by defendant towards 
prior note not given credit — Liability under renewed 
note — Proportionate reduction of, 

A suit on a pro-note having been executed, the defen- 
dant executed a fresh rote to the plaintifif for the amount 
due and full costs of the suit, and the suit was with- 
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drawn. In a suit on the renewed note, it was found, 
that though defendant had paid plaintt£E Rs. 1,000 
which was not given credit to in the settlement of the 
figure arrived at when the fresh note was executed, and 
defendant claimed that his liability under the renewed 
note should be proportionately reduced. 

Held, the case fell under S. 44 and though the pay- 
ment could not be pleaded in “discharge** of the renew- 
ed note, the plea of partial failure of consideration was 
well founded and that the defendant’s liability under 
the renewed note should be reduced pro tanto. {Varada* 
chariar, /.) BaLaSUBRAMANIA ChETTIAR v. VENKA- 
TARAMA CHETTIAR. 40 L.W. 706 “1934 M.W.N. 
1382-164 1.0.679 - 7 R.M. 463-A.I.B. 1935 Mad, 
253-67 M.L.J. 650. 

Sa. 44 and 118 — Applicability and scope — Pro- 
missory note — Smt on — Defendant young man and 
junior member of rich family — Presumption as to con- 
sideration --Quantum of consideration advanced — Onus 
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A suit on a pro note can only be maintained by the 
person named as the payee; and none claiming to be 
the owner thereof can sue on it without an endorsement 
by the payee. Therefore a person to whose share a pro- 
note in another’s name is allotted on partition cannot 
sue on it without an endorsement by the original payee, 
as the partition does not transfer the pro-note to the al- 
lottee by operation of law. (^Murphy and Divatia, //.) 
ViRAPPA V. Mahadevappa. 36 BomX.B. 807=163 
1.0. 352-7 B B. 280- A.I.B. 1934 Bom. 356. 

— ' — S. 60— Prom i ssory note — End orsement^^ I f 
amounts to asst gnment of debt due by maker to original 
payee, 

j Plaintiffs sued for the recovery of an amount due on 
, a promissory note executed by the first defendant in 
favour of the third defendant. The promissory note 
was endorsed over to the deceased father of the plain* 

I tiffs by the 3rd defendant, along with a letter of security. 

I Before this endorsement, the first defendant sold some 
I properties to the 2nd defendant and in the sale deed it 
j was recited that the amount due under the promissory 
note was undertaken to be paid by the 2nd defendant 


of proof , 

The defendant, a junior member of a rich family but 
not in possession or management of its properties, got 
into bad ways and began to borrow recklessly, under the • and one of the witnesses to the document was the 3rd 
influence of bad companions, when he was aged cnly ; defendant. The plaintiffs sought to make the 2nd 
about 19 years and a few months. During a period of ■ defendant liable on the promissory note on the strength 


eight months he was away from home and from his 
people, he executed the suit pro-notes in favour of the 
plaintiffs, which purported to be for more than Rs. 
23,000 in all. It was found that the plaintiffs did not 
make any enquiries of the father or other elder members 
of the defendant’s family, though the latter were well 
known to the lenders, and that they were or must have 
been aware of the kind of life that defendant was lead- 
ing and the purposes for which he required moneys. 

under the circumstances, that no presumption 
could be drawn under S. 118 of the Negotiable Instru- 
ments Act as to the quantum of consideration advanced 
under the notes, that the creditors were bound to prove 
by affirmalive evidence, beyond the production of the 
notes themselves, the amounts actually advanced by . 
them, and that if the evidence established payments only 
of smaller amounts than those stated in the notes, the 
case would be clearly governed by S. 44 and a decree ! 
could be passed only for the amount actually found to * 
have been advanced. {Varadachariar and Burn, JJf) 

Narasamma VeeRaju. 58 Mad. 841 = 1935 M. 
W.N. 528 ''2; =1601.0. 768 = 8 B.M. 716-42L.W. 
321-A.I.R. 1936 Mad. 769. 

"S. 47-- T’ ransfer by delivery--^ Rights and liabi- 
lities. 

A transfer by delivery of a negotiable instrument is 
not liable on the instrument to a subsequent holder under 
S. 35 of the Act, nor is he entitled, in the event of dis- 
honom, to enforce liability on the instrument against a 
prior party to it. {Beasley, C,J and Cornish, /.) VAL- 

jeeKaniee & Co. z/. Harsookdas Balakrkshna- 
DOSS. I B. 1932 Mad. 462 = 137 1.0. 838 = 85 L.W 
269-A.I.R. 1932 Mad. 323-62 M.L.J. 239. 

S. 48— assignment of pro note in Punjab 
— Validity, 

There can be an oral assignment of a pro note in the 
Punjab at least as a chcse in action. 29 P.K. 1919 and 
28 Mad. 544, Rel. on; 22 I.C. 500; 10 L.B.R. 96, Dist. 
{Bhide, /.) LACHa Ram r/. HEM Raj. 134 I.O. 121 
120 =I.E. 1931 Lah. 889 =A.I.R. 1932 

Lau. 30 (2), 


of the recital in the sale-deed. 
j Held, that assuming that there was privity of contract 
between the 2nd and the 3rd defendants, inasmuch as 
there was no assignment by the 3rd defendant of the 
I agreement between him and the 2nd defendant in favour 
j of the plaintiff’s father, their father was only the endor- 
see of the promissory bote and not an assignee of the 
I rights under the agreement and that the endorsement, 
i while it transferred the property in the note to the 
endorsee as the new holder, did not operate as an 
assignment of the debt due by the maker to the original 
payee and that, therefore, the plaintiffs were not entitled 
to a decree against the 2ncl defendant. {Madhavan 
Nair, /.) PeRIAKARUPPAN ChETTI v. MOTTAYYA 

Mudali. 166I.C. 466=8 E M. 6 = 1936 M.W N. 
210 = 41 L.W. 177=A.I.R. 1936 Mad. 240=69 M. 
L.J. SO. 

-S. 60 — Transferee of Hundi without considera- 


tion — Rights of, 

A transferee of a hundi for no consideration has got 
the rights of the transferor and can sue the maker, but 
he cannot have rights of a holder in due course. (Dalip 
Singh, /.) Rang Lal v, amolak Chand Mewa 
Ram. 147 IC. 679 (2)==6 RL. 426 (2) = 36 P.L.B. 
184 C2)= A.I.B 1983 Lah. 1014 (2). 

S. 69, Proviso — Defendants drawing pro-notes 

in favour of X for accommodation—^ depositing them 
with plaintiff as security for his debt — X subsequently 
endorsing them to plaintiff— Plaintiff's right to recover 
full amount from defendants. 

The defendants drew three promissory notes in favour 
of one X without consideration and for his accommoda- 
tion. The promissory notes were for Ks. 600 each 
payable on different dates. After the maturity of the 
three promissory notes in suit, X who was indebted to- 
the plaintiff in a sum of Rs. 1,650 deposited them with 
the plaintiff as security, and subsequently endorsed them 
to him. In a suit by the plaintiff against the defen- 
dants, 


Held, that the plaintiff became the holder of the 
.Se Aft io /'I , « , i promissory notes in good faith and for consideration and 

< 7 / i is, therefore, entitled to recover the full amount due 
person other than I under the notes from the defendants and not merely the 
payet-If assignment by operation of law. 1 amount of X's indebtedness to the plaintiff. 
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Held also^ that even upon the view that the plaintiff 
held the promissory notes as collateral security only, the 
plaintiff would be entitled at common law to recover 
the full amount of the promissory notes from the 
defendants, the person entitled to the balance outstand- 
ing, after the amount due to the plaintiff from X had 
been liquidated, being at liberty to recover the same in I 
an hction for money had and received. iPage^ C,J. 
and Mya Bu, /.) A.R.M, JaMAL v, ALBERT JOSEPH 
&SONS 13 Bang. 696 » 161 l.C. 798 = 8 B.B. 612 
=A.I.B. 1936 Bang. 149. 

— S. 60 — Satisfaction of note at maturity -^Subse- 
quent endorsement — Right of holder in due course 

On payment of satisfaction of a promissory note at 
or after maturity by the maker of a promissory note, it 
ceases to be negotiable. If it subsequently comes into 
the hands of a holder in due course, he acquires no right 
of action on the instrument. {Xrisknan Pandalai^ y.) 
Venkanna V, Subbayya. I.B. 1933 Mad. 78=141 
I.O. 136 = 37 L.W. 117 = 1933 M.W.N. 1201 = AXB. 
1933 Mad. 300 = 64M.L.J. 241. 

— — S. 60 — Satisfaction of note at maturity — Note 
retained wrongfully by third party — Endosement-^ 
Rights of Lickbarrow v. Mason — Ruling .Jn — 

Applicability of. 

Where in spite of satisfaction of the promissory note 
at maturity the note was not returned to the maker and 
was wrongfully retained by the wife of the payee who. 
after the payee’s death, endorsed it to another person, 

ffeld^ that the holder in whose favour, “the waste 
paper” was endorsed was not entitled to succeed on the 
basis of the ruling in Ltckbarroiv v. Mason {vtz„ of two 
innocent persons, he who occasioned the third party’s 
fraud must suffer), because the payee could not be said 
to have facilitated his wife’s wrong doing. {/Crishnan 
Pandalai, /.) VENKANNA v, SUBBAYYA. I.B. 
1933 Mad. 78 = 141 10. 136=:37 L.W. 117 = 1933 
M.W.N. 1201 = A.I.E. 1933 Mad. 300 = 64 M.L.J. 
241. 

— — S. 61 — Liability of acceptor — Hundi not pre- 
sented on the due date. 

The liability of the acceptor, maker or drawee of a 
hundi is not affected by that the hundi was not present- 
ed for payment on the due date. 32 Bom, 247; 10 Lah. 
755; 52 All. 696, Foil.; 59 l.C. 604, Not Foil. {Addison 
and Agha Haidar, JJ,') DEVI DiTTA MaL KirpaL 
V. Partap Singh Harnam Singh. I.B. 1933 Lah. 
110 = 141 1.0. 379= 34 P.L.E. 605=A.I.B. 1933 
Lah. 176. 
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Presentment of a promissory note, which is payable 
I at a specified place, is necessary to render the maker 
I liable under it. A.l.R. 1929 Lah. 240, Ref. {Broadway 
I and Abdul Qadir, JJf) JaGaN NaTH LUTHRA v, 

\ Dewan Chand Kakkar. 135 I.O. 698=1.B. 1932 
Lah. 134 = 33 P.L.E. 639=A.I.B. 1931 Lah 758. 

"8. 64 — Non presentment — No notice of dishonour 

— Damage — Onus of proof. 

No dishonour can possibly occur unless the instru- 
ment is presented for payment by the holder to the 
drawee as required by the first part of S. 64 of the Act, 
which is mandatory. The second part of the same sec- 
' tion provides the penalty for non-presentment by staling 
in unequivocal terms that in default of such piesentment 
j the other parties thereto are not liable thereon to such 
, holder. Where however it is alleged that no notice of 
I dishonour was necessary as the party charged could not 
I suffer damages for want of it the onus of proving that 
: the other party could not suffer damage is on the party 
f who wants to excuse himself for the non-presentation. 

! 33 All. 4; 39 All. 364 and 10 l.C. 405, Ref. {Subhe^ 

dar and Grille, A,y.Cs.) ShRIDHAK BALWANT v, 
Baxiram Rodmal Shop, akola. 28 N.L.B. 134 
=LB. 1932 Nag. 102 = 139 1.0. S05=A.I.B. 1932 
, Nag. 55. 

— -S. 64 — Other parties thereto" — Meaning of. 

In the case of a promissory note, the words “the other 
parties thereto” do not mean parties other than the 
maker of the promissory note, for in S. 69, Negotiable 
Instruments Act, it is specifically laid down that a pro- 
missory note made payable at a specified place must, in 
order to charge the maker thereof, be presented for pay- 
ment at that place. {Middleton, J.C, and Almond, A, 
J,C,) Sher Mohammad Khan v, Haji Ahmad. 
158 I.O. 89= 8 B. Posh 48 = A.I B. 1935 Pesh. 132. 

S. Payability of note at specified place — 

Onus, 

It is for the parties contesting liability to show that 
the note is payable at a specified place, in order to ren- 
der presentment necessary. {Beckett, /.) MEHR BaKSH 
V, Hari Chand. 160 l.C. 636 = 8 B.L. 649 = A.I.B. 
1935 Lah. 623. 

*3. 64 — Presentment — Promissory note payable on 

demand, 

Piesentment for payment is necessary to make the 
indorser of a promissory note payable on demand 
liable to the indorsee. {Sundaram Chetty, /.) 
Hemadri V. Skshamma. I.R. 1931 Mad. 397 = 
130 I.C. 477= 1930 M.W.N 1232 = A.l.R. 1981 Mad. 
113. 


'Ss. 64 and 76 (d) — Bill of exchange — Drawer 

and drawee same person — No presentation necessary. 

By reason of the word “respectively^* used in S, 64 
of the Negotiable Instruments Act, the word “maker” 
has reference to promissory notes, the word “acceptor” 
to bills of exchange and the w'ord “drawee” to cheques. 
If this view is correct, no presentation is necessary in the 
case of a bill of exchange if there is no acceptor of the 
bill. Even assuming that S. 64 applies to the case of a 
drawee of a bill of exchange, where the same person is 
the drawer as well as the drawee, S. 76 {d') can be in- 
voked to dispense with the necessity of presentment for 
payment as against the drawer, as from the nature of 
the case the drawer could not suffer damage from the 
want of such presentment. {Srivastava, /.) ChaNDRA 
Datt Bajpei V, Chandra Sen duli Chand. 6 B. 
0.600(1) = 148 1.0.1167=11 O.W.N. 660 = A.I.B. 
1934 OadE 254. 

—8 ^^-^Exception — Note payable at specified 
plaec-^Pressntment necessary. 


S. 64 — Presentment — IVhat amounts to, 

A mere demand for the money does not amount to 
presentment of the note; the holder must exhibit the 
note and offer to hand it over on receiving payment. 
{Middleton, J.C, and Almond, A,/,C,) Sher MOHAM- 
MAD Khan r/ Hah Ahmad. 158 I.O. 89=8 R. Pesh. 
48=A.I.B. 19S6 PeHb. 132. 

— S. 64 — Pro note payable at specified place — Lia- 
bility of maker before presentment , 

! Where a promissory note is payable at a specified 
place, the maker cannot be charged thereon until knd 
I unless the note is duly presented. A.l.R. 1929 Lah. 240 
j and A.l.R. 1931 Lah. 758, Foil. {Datip Singh and 
1 Bhide, JJ,) KRISHEN LAL RAM LAL v, AbDUL 
I Ghafur Khan. 17 Lah 276=160 1 0. 618=8 B.L. 
j 557=38 P.L B. 633 = A.I.B. 1935 LaJh. 893. 

8. 64 — "Specified place" — Note payable at a 

particular town, 

I Negotiable instruments are generally made payable at 
I a particular town. Hence where a note is payable in 
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Peshawar, it is payable at a specified place within the 
meaning of S. 64, even though the note does not specify 
some particular place in Peshawar. {^Middletm^ J,C 
and Aimond, A,J,C.) SheR MOHAMMAD KhaN z/. 
HAji Ahmad. 168 LC. 89^8 B. Fesh. 48» AXB. 
1935 Fesh. 132. 

— — Ss. 64 and 76 (a) — ^'Specified place* — Meaning 
of — Promissory notes payable tn Stalkot on demand — 
Presentment^ i f necessary. 

If there is to be presentment in the ordinary sense of 
the word, there must be some quite definite place where 
the holder of the note can attend with a reasonable 
chance of finding the maker of the note. In other words, 
the place specified for payment must be equivalent to 
what would be called in ordinary language an address 
which would enable the maker to be found by the exer- 
cise of reasonable diligence, provided that the holder 
himself chooses to attend at the place named for pay 
went. Whether the place named for payment in a ne- 
gotiable instrument constitutes a specified place for this 
purpose, must be a question to be decided according to 
the circumstancess of each case. If the maker of the 
the pro- note has an ordinary place of business known to 
the parties concerned, the mere entry of the town in 
which it is situated may provide a sufficient address; but 
if the town is large and there are no other means of 
ascertaining where the maker is to be found, then there 
is no place at which the holder can be expected to attend 
for the purpose of presenting the note for payment. In 
the case of a note payable on demand, no difficulty is 
likely to arise in the ordinary way. In order to insist 
on the necessity for presentment, the maker or some one 
authorized to make payment must attend at the place 
named for payment during the ordinary business hours. 
In other words, since the note is payable at any time, he 
would in fact be carrying on a regular business at the 
place. If he fails to do so, no presentment would be 
necessary in view of S, 76 (a) of the Act. Where the 
promissory notes vs ere made payable in Sialkot but were 
payable on demand. 

Held^ that no presentment was necessary as a large 
town like Sialkot was not a specified place far payment. 
{Beckett, /.) MeHR BakSH v. HaRI ChaND. 160 I.O. 
536 = 8 B.L. 649» A.I.B. 1935 Lah. 623. 

S. 64, Excep. 2 kU^^,lQ{c)^Promissory note 

payable on demand and at specified place — Part payment 
made — Presentment not necessary. 

Under the exception to S. 64, where the promissory 
note payable on demand and at a specified place present- 
ment is necessary in order to charge the promisor, but 
where the promisor makes a part payment on account 
of the amount due such presentment is not necessary. 
{Tapp, /.) Peoples Instalment and Savings 
Bank, Ltd. Ram Nath. 6 I.B (Lah.) 49(1) = 
144 10. 1024 = 34 P.I 1 .B. 804*=A.I.R. 1933 Lah. 
133. 

— — S. 66 — Endorser tenant — Need for presentment 
for payment. 

Where the draw^er of a hundi is also the drawee, pre- 
sentment for payment is unnecessary. This rule how- 
ever does not apply in the case of the indorser of a 
hundi. 1.5 N.L.R. 128, Dist. {Subhedar and Grille, 
A./.Cs.) Shridhar Balwant z/. Baxiram Rod 
MAL Shop, Akola. 28 N L R 134=I.R. 1932 Nag. 
102 = 139 I.O. 306 = A.I R. 1932 Nag. 66, 

S. 70 — Promissory note — Place of payment^ 

Duty of debtor to seek out credit or^Rule as to — If 
applies. 

Under the provisions of S. 70 payment due under a 
promissory note must, in the absence of a contract to 


NEO. INSTRUMENTS ACT (1881;, 8. 76 (d;. 

the contrary, ordinarily be made at the usual place of 
business of ihe maker or at his residence. The general 
principle that a debtor must find out the creditor and 
make the payment due to him as the latter’s place of 
business or re-^idence is not applicable to the case of a 
negotiable instrument . The place where the maker of a 
promissory note resides or carries on business is the only 
place where a suit on the note can be instituted. The 
Court there, is the pioper Court having jurisdiction. 
{Subhedar, A,/,C,) GOPIKISAN SHEONARAIN z/, 
JETHMAL GoverdhandaS. 156 I.C. 963 = 7 R.N. 
206=A.I.R. 1935 Nag. 144. 

S. 76 (c) — Construction — ^'‘Promises to pay'* — 

Express promise — If necessary. 

The words “promises to pay** in Cl. (^) of S. 76 of the 
Act do not mean that an express promise is necessary so 
as to dispense with presentation for payment. A promise 
may be express or implied. Where in answer to a 
telegraphic communication by the creditor to the debtor 
stating that as the promissory note was about to be 
barred by limitation the debtor should confirm the 
balance and that otherwise a suit will be instituted, the 
debtor confirms the loan by means of a letter, the 
acknowledgment contained in the letter amounts to a 
promise to pay the amount due within the meaning of 
S. 76 (f), and no presentation for payment is necessary 
{Young, C.J, and Abdul Rashid, /.) PUNJAB CO- 
OPERATIVE Bank, Ltd., Lahore v , Parma Nano. 
17 Lah. 287 = 38 F.E.E. 620=157 1.0. 876=8 R.L. 
169. 

Ss. 76 (c) and 64, Excep. — Promissory 

note payable on demand and at specified place — Part 
payment made — Presentment not necessary. 

Under the exception to S. 64, where the promissory 
note is payable on demand and at a specified place 
presentment is necessary in order to charge the promisor,, 
but where the promisor makes a part payment on 
account of the amount due such presentment is not 
necessary. {Tapp, /.) PEOPLES INSTALMENT ANI> 

Savings Bank, Ltd. v. Ram Nath. 6 I R. (Lah.) 
49(1) = 144 1.0. 1024=34 F.L.B. 804=A.I.B. 1933 
Lah. 133. 

Ss. 76 (d) and 64 — Bill of exchange — 

Drawer and drawee same person — No presentation 
necessary. 

By reason of the word “respectively** used in S, 64, 
the word “maker" has reference to promissory notes, 
the word “acceptor** to bills of exchange and the word 
“drawee" to cheques. If this view is correct, no presen- 
tation is necessary in the case of a bill of exchange if 
there is no acceptor of the bill. Even assuming that S, 
64 applies to the case of a drawee of a bill of exchange, 
when the same person is the drawer as well as the 
drawee, S. 76 {d) can be invoked to dispense with the 
necessity of presentment for payment as against the 
drawer, as from the nature of the case the drawer could 
not suffer damage from the want of such presentment. 
{SsLivastava, /.) CHANDRA DaTT BAJPEI v , CHANDER 
Sen Duli Chand. 6 R.O. 600 (1) = 148 I.O. 1167 
= 11 O.W.N. 660= A.I.R. 1934 Oudh 264. 

S. 76 (d) — ^'Drawer" — If includes maker of a 

promissory note. 

The word “drawer** in S. 76 {d') includes the maker 
of a promissory note and the definition of “drawer*^ 
in S. 7 is not exhaustive. {Abdul Rashid, /.) ShiV 
Nath v. Bishambar Das. 7 BL. 364 (1)“162I. 
0 1006=36 Or.L.J. 217 = 37 F.L.B. 31 = 1036 Or.O. 
239=A.I.R. 1935 Lah. 158. 

S. 78 (d; — Presentment — When net necessary, 

S. 76 (</) applies to a case where the drawer has no 
funds with the drawee at the time the bill is being 
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drawn or when it should have been presented, as also to 
a case where the drawer has no reasonable expectation 
that the drawee will accept for his accommodation. 
iTek Chand,J.) KhaZANA MAL KhUB ChaND z'. 
G. De La Rue brown. 168 I.C. 90 = A.l.R. 1985 
Lah. 413. 

■' ■ ■ - S . 76 (d) — Settlement of accounts between draw* 
er and drawee before bill due — Presentment for pay- 
ment unnecessary. 

Where the drawer of hundis payable at sight after 6l 
days has settled his accounts with the drawees long 
before the suit by the payee and has taken back all the 
money that was due by them to him the drawer does not 
suffer any damage from the payee’s failure to present the 
hundis for payment on maturity and the case falls with- 
in exception (</), S 76. The payee is entitled to sue the 
drawer for the recovery of the amount due on the 
hundis {Tek Chand, J,) RAMJAS Mal BINJ RaJ 
Sheoji Ram Ganga Ram. 6 I.R. (Lah.) 81 = 145 
I.C. 208 = A.I.B. 1983 Lah. 97. 


family to which he belongs cannot sue on a promissorjr 
note or other negotiable instrument payable to his dece- 
ased father or other deceased member of the family or 
his/>rder; for he cannot give a valid aud proper discharge 
to the maker, by reason merely of the operation of law. 
He does not represent the estate of the deceased copar- 
cener. He gets the propeity by survivorship in his own 
right, and not as a representative of the deceased. But 
a legal representative can sue as a representative, be- 
cause in law he represents the estate of the deceased. A 
coparcener is neither the holder nor the payee under 
the instrument ; nor can he negotiate the instrument 
iPVadta, J.) KAMA1.AKANT GopaI.JI sy. MaDHAVJI 
Vaghji. 59 Bom. 673= 168 I.0. 145= 8 B.B. 109=3T 
Bom.L.B. 406 = A.1.B. 1935 Bom. 343. 

S. 78 — Promissory note — Right to sue on. 

No one can maintain a suit on a promissory note ex- 
cept the holder thereof. The fact that the holder has 
been made a party and has admitted that he is only the 
plaintiff’s benamidar makes no difference. 


"Ss. 78 and 32 — Benami assignment of pro note 
— Release of maker by real owner — Assignee not entitled 
to sue on note. 

Negotiable instruments can be enforced by an assig- 
nee only when the assignment has been effected in 
accordance with the provisions of the Act, and transfer 
of the rights of a party under a note to order to some 
one else, unless effected by operation of law, must be 
effected by indorsement and delivery and not otherwise. 
Where therefore a pro-note is assigned by the real owner 
and the benamidar executes an acknow’ledgment admit- 
ting that he was merely a benamidar and the assignor 
was real beneficiary, the assignee is not entitled to sue on 
the pro-note, specially when the payee of the note has ex- 
pressly released the maker. No consideration is requir- 
ed for such a release and the fact that it was collusive 
is immaterial. (Case-law' discussed.) (Courtney Terrell y 
C, J, and Varma, J.^ PEARY PaSI v, GAURI LaL. 
IS Pat. 656=151 I.C. 694=7 B.P. 121-15 Pat.LT. 
576 = A LB. 1934 Pat. 382. 

— S. 78 — Benami promissory note — Rights of rial 
creditor — Mode of adjustment. 

Where a promissory note is executed in favour of one 
person in lieu of consideration advanced by another, the 
promisor cannot pay money to the latter and be rid of 
his liability. But in a suit brought by the real creditor 
to which the debtor and the holder of the promissory 
note are parties, a decree can be passed against the deb- 
tor for what is due from him with a clear proviso that 
payment shall be made by the debtor to the holder or to 
his credit and that it is made by deposit in Court if 
money is recovered in execution shall be to the credit of 
the holder. (Sen and Niamatullay J Jj) Sewa RaM 
V. HOTI LaL. 53A11.5 = I.R. 1931 All 314 = 1301.0. 
698 = 1930 A.L J. 1509 = A.I.B. 19S1 All 108. 

[D, 14 L. 19 (21); 61 C. 425 (427). R. 36 Bom.L.R. 
807 (811).] 

— S. 78 — Firm as promisee — Right of member of 

firm to realise debt. 

The holder of a promissory note is entitled to realize 
the debt although the consideration had really come from 
a firm of which the holder was a member for the consi- 
deration need not come from the promisee. (Bhide^ 
/.) JASWANT Singh v . Gobind ram. 14 Lah. 19= 
I.B. 1932 Lah. 674 = 140 1.0. 13=33 F.L.B. 937= 
A.I.B. 1992 Lab. 620 (2). 

—8. Holder*' — Pro-note in name of Hindu 
father— Suit by son after father^s death as survivor 
entitled to joint family properly— Maintainability . 

A Hindu son or other coparcener who becomes enti- 
tled by survivorship to the joint family property of the 


Semble.—\\. may be that the suit can be proceeded 
with if it had been based on the consideration and not 
on the note. (Suhrawardy and PattersoHy //.) HaR- 
KlSHOKE BAKUA v, GURA MIA CHOWDHURY. 58 
Oal. 752 = I.R. 1931 Cal. 458 = 131 I.C. 670 = 35 O.W. 
N. 53 = 63 O.L.J. 37 = A.I.B. 1931 Cal. 887. 

[D. 61 C. 425 (427). Eel. 58 B 536 (542); 36 Bom.L. 
R. 807 (811, 812); 1934 K. 280 (282).] 

S. 1^— Promissory note allotted to share of 

person by award— Right of such person to sue on note 
wt tho ut end o r semen t , 

A promissory note was allotted to the share of a per- 
son in a partition by an aw’ard. There was a further 
provision that the promisee was to endorse and hand 
over the note to the person. 

Heldy that the award operated as a transfer inter alia 
of the promissory note and as such he was entitled to 
maintain a suit on it even though it was not endorsed. 
The further provision did not operate so as to make the 
transfer conditional on such endorsement or postpone 
the effect of the transfer till such endorsement was actu- 
ally made. This provision was an additional and a 
further provision made with the object mentioned 
therein, namely, in order to facilitate the collection of 
the amount due under the promissory note. (Pandrang 
Row, J.) Subbakayudu V. Subbarayudu. 166- 
10.336 = 7 B.M. 686 = 1935 M W.N. 282 = A.I.B. 
1935 Mad. 473. 

— - ■'■"'Ss. 78 and 8 — Promissory note — Assignment — - 
Assignees right to sue in hts own name, without endorse*- 
ment, 

A promissory note is a written acknowledgment of 
debt with a promise to repay. It is also a memorandum 
of contract and evidence of a chose in action. Thus it 
may be transferred by assignment and the assignee there- 
by gets such title as the assignor had in the note and in 
addition, the right to have the endorsement of the assig- 
nor and this includes the right to sue on the assignment 
in his own name and recover the amount due under the 
note from the parties liable. A promissory note is also a 
negotiable instrument and under the Negotiable Instru- 
ments Act, it is transferable merely by endorsement and 
delivery. As such, it is clothed with certain incidents 
intend^ to faciltate the business of merchants. The 
Negotiable Instruments Act has not affected the trans- 
ferability of a promissory note by assignment as a chose 
in action, apart from endorsement. (Z<?r' Williams and 
M, C, Gnosi, //.) SORATH CHANDAR Saha v. 
Narayan Chandra Chaudhury. 61 Cal. 426= 38 
OW.N. 465 = 160 1.0.926 (2}-*7 B.O. 46=A.1.B. 
1934 Oal. 549. 
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-S, 78 — Promissory note benami — Suit by 


real 


owner impleading payee — Maintainability > 

A Sait on a promissory note by a person who claims 
to be the real payee alleging that the payee named in the 
instrument is only a benamidar for himself, is not main* 
tainable, although the benamidar payee is also implead- 
ed as a party, {^Pakenham fValsk, J.) CHINNA- 
KUZHANDAI AMMAL V, VeERASAMI MUDALIAR. 169 
LO. 468-1936 M.W.N. 221-41 L.W. 281-A.I.E. 

1936 Mad. 312-68 M.L, J. 718. 

— S. 78 — Promissory note — Beneficial cnoner — ! . 

Right to sue, 

A beneficial owner cannot sue for recovery of money 
<lue on the basis of a promissory note, which is in favour 
of a benamidar. {Srivastava and Nanavuttyt fj.) 
Sundar Lal V. Maula BXkhsh. 10 Luck 706- 
1641.0 317-7 R.O. 469-1936 O.W.N. 269-A.I. 

E. 1936 Oudk 278. 

•— S. 78 — Promissory note executed tn favour of one 
partner — Right of another partner to sue. 

The holder of a promissory note is the only man who 
can give a valid discharge within the meaning of S. 78. 
Therefore one partner cannot sue on a promissory note 
which was executed in favour of another partner. {^Ba 

£7, /.) K. S. V. Cheityar Firm v, Mahoo. 162 

I. O. 410-7 B.E. 162-A.l.R. 1934 Bang. 280. 

8, IS— Promissory note — Liability under — 

Maker paying ‘ reaV^ holder not named — If discharged 
from liahility to payee named. 

'rhe Negotiable Instrument Act was enacted for the 
benefit of trade and commerce and the principle 
underlying it is that promissory notes, bills of 
exchange, and cheques should be negotiable as 
apparent on their face without reference to secret 
title to them. Where the maker of a promissory note 
pays the ‘‘real” holder, he will yet be liable to the 
person whose name appears in the note and who is the 
holder within the meaning of the Act and the maker in 
such a case would find himself in peril. Therefoie the 
*‘real” holder cannot sue on a note whereon the name of 
another pei son appears as payee. The proper procedure 
for the person claiming to be interested in such cases is 
to make a kind of secret arrangement to protect his 
interest by making a contract with the benamidar 
whereby the benamidar is required to lend his name in 
any proceeding necessary to enforce the payment, 
and if the benamidar refuses to sue or lend his name 
for any proceeding on the note, equity can, and will, 
compel him so to lend his name so that the suit can be 
properly constituted and the money recovered by the 
person really interested. 58 C 752, Appr.; 53 A. 5, 

Diet.; 58 M. 693, Rel. on; A.l.K. 1934 Cal. 391 and 30 
Mad. 88, Not Foil. (Case-law^ discussed,) {Stme^ /.) 
Pakiathammal z/. Vaiyapuki Udayan. 160 1.0. 

417-8 BM. 636 = 1936 M.W.N. 1129«A,I.R. 1936 
Mad. 880. 

-S. 78 — Promissory note — Plea of benami — Sus- 

tainabthty— Payment to holder. 

In a suit on a negotiable instrument (promissory note) 
by the payee named therein or the indorsee it is not 
open to the defendants to plead that such endorsee or 
payee is a mere benamidar. The payment in such a case 
should be made to the holder of the instrument and 
nobody else. {^Subhedar, A./.C,) NaraYAN v. UttaM- 
rao. 141 I.O. 330 (1)-I.E. 1933 Nag. 67-16 N.L. 

J. 46. 

■ 8. 78 — Right to sur -Beneficiary, ! 

Though it cannot be said that a beneficiary can main* j 
tain a suit in all cases on the allegation that the holder \ 
was the plaintiff’s benamidar, yet in a suit in which the ' 
holder, though not a plaintiff, is a party and th^ plain- 1 
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tifif who claims to be the real beneficiary is in a position 
to give to the drawer, through the holder, a discharge, 
there is no reason w’hy the suit should not be allowed to 
be maintained. 55 C. 551 and 11 Pat. L. T. 255, Ref. 
30 M. 88; 46 C. 663; 44 A. 290, Dist. (Rha/a Mahomed 
Noor and Dhavle, JJ,') SURAJMAN PRASAD MiSRA 
V, Sadanand MiSRA. 11 Pat. 616-I.E. 1933 Pat. 
3= 140 1.0. 672- A.LE. 1932 Pat. 346. 

[P. 15 P.L.T. 102 (103). E. 36 Bom.L.R. 807 (811,)] 
S. 78 — Suit by beneficial owner — Maintaindbi- 


A beneficial owner who is not the holder or endorsee 
cannot sue on the note. CCurgenven, /.) SOMU Naidu v, 

Sanyasayya. 14931.0. 1210-6 E.M. 674 (1)=1934 
M.W.N 696 - 39 L.W. 520 - A.I.E. 1934 Mad. 391. 

— — - '■S. 7S— Suit by beneficiary — Competency of — 
Beneficiary's right not disputed by promisee. 

If the beneficiary is in a position to give a valid dis- 
charge the fact that the promissory note does not stand 
in his name will not disentitle him to a decree in the 
suit. If the person in whose name the document stands 
is a parly to the litigation and does not dispute the 
plaintiff’s right to recover the loan and give a valid dis- 
charge there is no reason why the suit should not be 
maintainable and why a decree should not be made in 
favour of the beneficiary. (Courtney TerrelL 6’. /. and 
ICulwant Sahay, /.) RaMNAGINA PRASAD v BlSHWA- 
NATH PRASAD 6 R.P. 373=147 I.O. 726-16 Pat.L. 
T. 102-A.I.E. 1934 Pat. 85. 

■Ss. 79 and 80 — Instruments of debt — Interest 
not mentioned — Claim of interest tn the plaint — Opera- 
tton of S. 80 of the Negotiable Instruments Act not ex- 
cluded by 0, 37, R, 2, C, P. Code, 

The operation of S. 80 is not excluded by 0. 37, R. 2 
of the C. P. Code. On the other hand, O. 37, R. 2 
makes S. 79 or 80, as the case may be, specifically 
applicable to a case filed under O. 37 of the C. P. Code. 
Where a person claimed in the plaint 33J- per cent, 
interest on instruments of debt w^hich contained no 
agieement as to the exact rate of interest. 

Held, interest should be awarded at the rate of 6 per 
cent, from the date of hundis to the date of decree and 
subsequent interest also at the same rate thereafter. 
(M adhavan Nair and Jackson, //.) COIMBATORE 

Sri Venkatachalapathi Nidht, ltd. v, Nan- 
JAPPA Goundan. 66 Mad 398-I.B. 1933 Mad. 164 
-1411.0.809-1933 MWN. 125-37 L.W. 104 = 
A.I.E. 1933 Mad. 299-64 M.L. J. 117. 

■8. 79 — Rate of interest — Discretion of Court 
under Usurious Loans Act to reduce. 

The Negotiable Instruments Act must be read with 
other enactments passed subsequent thereto. If under 
the Usurious Loans Act which was passed after the 
Negotiable Instruments Act but before the suit promis- 
sory note was executed, the Court has a discretion to 
reduce interest in a proper case there is nothing in S. 79 
which excludes such a discretion. (Pullan and Niama- 
tullah, //.) SHEOBANS RAI v. ShAH MADHO LAL. 
63 All. 776 = 136 I.O. 78-I.R. 1932 All. 126 (1) « 
1931 A.L.J. 645-A.IE. 1931 All. 662. 

8. IS— Scope — Promissory note expressly stating 

rate of interest — Right to interest up to date of realisa- 
tion— Power of Court, 

In a suit on a promissory note which expre.ssly speci- 
fies the rate of interest payable, the Court cannot reduce 
such rate to be paid up to a date fixed by it after the 
institution of the suit, unless it is exorbitant or penal or 
otherwise offends against the law. At the same time 
it is not necessary that the Court should allow the stipu- 
lated rate up to the date of realisation. The require- 
ments of S, 79 are sufficiently complied with, if interest 
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at the rate specified is allowed up to the date of decree 
of the trial Courc and thereafter at 6 per cent, per 
annum up to the date of realisation. {Shali Lal^C.J, 
and Abdul Rashid^ /.) BHaGWaNTI v, ATMA SiNGH. 
164 1.0. 470-7 E.L. 677 (2). 

S. 80 — Applicability — Document declared not 

to be promissory note* 

Once It is held that a document is not a promissory 
note the provisions of S. 80 cease to be applicable. 
{JTek C hand and Agha Haidar^ //.) Narain Da1T». 
Kirpa Kishen. 13 Lah. 616-83 P L R. 809 - 1 R. 
1933 Lah. 48-140 I.C. 869^A.LR. 1932 Lah. 616. 
— — S. Effect. 

The effect of S. 80 is that when the rate of interest is 
not specified in the negotiable instrument, interest can- 
not bealbwe:! at more than 6 per cent, per annum. 
{Bhtde* /.) LOCHA Ram V. Hem raj. I R. 1931 
Lah. 889-134 1.0. 121-33 P.L.R. 120-A.I.R. 
1932 Lah. 30. 

— — “S. 80 — Interest — Proof of usage. 

The Negotiable Instruments Act does not apply to 
hundis and it is therefore permissible to the plaintiff to 
set up and prove a u-age for the piyment of interest at 
a rate exceeding 6 p^r cent, p r annum notwithstand- 
ing the provisions of S. 80. {Tek Chand and Monroe^ 
JJ.) Har Narain Sahib Ram v. Behari Lal 
Ch aranji L \L. 13 Lah. 800 - 34 P.L.R. 92 = 142 1. 
O. 729-1 R. 1933 Lah 261-A.I.R 1932 Lah. 582. 
— “S. 80 —Interest when no rate is specified in 
instrument — Date from which it should be calculated. 

Under S. 80, wh;re no rate of interest is specified in 
the written instrument, then notwithstanding any con- 
tract to the contrary the interest is to be calculated at 
the rate of 6 per cent, per annum, and the date from 
which such inteiest shouli be calculated should be the 
date on which the pnncipil amount ought to have been 
paid, that is, it becomes piyable. The word ‘same^ in 
the section should be understood to refer to the amount 
due on the instrument and not to the interest on that 
amount. {^Sulatman, C.J. and Rennet, / ) NATH Sah 
z/. DURGaSah. 68 All 382-161 1.6, 317 (2)- 8 R. 
A. 717-1935 A.W R. 1264-1935 A.L.J 1266. 

'■■8. 80 — Interpretation — Promissory note payable 
on demand — Interest, from what date payable. 

The words *‘the same ’ in S. 80 relate to the amount j 
due on the instrument, and not to the interest on that 1 
amount. In the case of a promissory note payable on 
demand which cDntains noprovi^ion for interest, interest 
is payable under the section at the rate of 6 per cent, 
per annum from the date of its execution and not from 
the date of the demand. 52 Bvim. 88 (F.B.), Foil.; 
23 Mad. 18 and 58 Cal 200, Not Foil, nvastava ani 
Sm'th, JJ.) Amar Singh v. Pratap Singh. 157 
LO 950 = 8 R.O. 64=1936 O.W.N. 971-A.I.R. 1935 
OudL 518. 

— 8. 80 — Promissory note — PIo cernenant for inter 
ist — Interest payable. 

Where in a promissory note, there is no mention of 
any covenant to pay interest, interest is payable under 
S. 80 at the rate of 6 per cent, per annum and such 
interest runs from the date of the execution of the pro- 
missory note. /.) Willi AMS Kallu Mal 

Magan Lal. 164 I.C 523-7 R A 773-1935 A.L. 
J. 333-1935 A.W.R. 265- A I R. 1936 All. 451. 

8 80 — Pro note — Rate of interest not mentioned 

— Court's award at 1 per cent, fer memem — Legality 

S. 80 is quite clear that when the rate of interest is 
not pprcified in the negotiable instrument, interest can- 
not be allowed at more than 6 per cent, per annum. If 
a Court allows interest at 1 per cent, per mensem it acts 
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illegally. {Bhtde, J.) LaCHA RAM v. HEM RaJ. I, 
R. 1931 Lah 889-134 LO. 121=33 P.L.R. 120- A. 

I I.R. 1932 Lah. 30 r2). 

S. 87 — Instrument bearing traces of alteration— 

Onus of showing that it has not been improperly 
made. 

Where a party sues on an instrument which, on the 
face of it, appears to have been altered, it is for him to 
show' that the alteration has not been improperly made. 
{Ba U, J.) C. S Pillay V, K. K. KOnaR. 169 I.O. 
70 ( 1) = 8 R R. 245 (D- A LR. 1935 Rang. 131. 

" S. 87 — Promissory note — Addition of a person 

as an executint by forging his signature — Forget y by 
, or at instance of pay ’e — Promissory note, if void even 
I again d real executants. 

Where below the .‘-ignatures of the executants of a 
I promissory note, the name of another person is fori^ed 
! by or at the instance of the payee without the consent 
I of the real executants, and the addition of the new name 
I is not made in order to carry out the common intention 
! of the original parties, the promissory note is void even 
! as against the real executants who are not consenting 
I parties to the material alteration made in the promis- 
! sory note. {Srtvadava and Nanavutty, JJ.) iQBAL 
Bahadur Nigam v. Dqorga Prasad Nigam. 156 
I.O. 17 = 7 R O. 642 = 1935 O.W.N. 661 = A.I.R. 1935 
Oudh 434. 

S. 92 — Promissory note— ^Absence of notice of 

dishonour — Liability of indorsee. 

In absence of notice of dishonour, the endorsee of a 
promissory note is not liable unless a special contract to 
the contrary is proved. {jVilsk, /') KaiLASAM PiLLAI 
\v. Chidambaram pillai. 152 10. 129-7RM. 
187 (2) -40 L W. 666-1934 M.W.N. 1337 = A I.R. 
1936 Mad. 22 (2). 

— — —8 93 — Plotice of dishonour — Promissory note 
payable on deman I . 

Notice of dishonour should be given to the indorser 
of a promissory note payable on demand in order to 
make him liable on the instrument. {Simdaram Chetty, 
J) Hemadri z/. Seshamma LR 1931 Mad. 397 
= 130 10. 477 = 1930 M.W N. 1232 = A.I.R. 1931 
Mad. 113. 

I S. 98 — Notice of dishonour — Failure to give — 

No damage — Onus of proof. 

No dishonour can p )ssibly occur unless the instrument 
[is presented for ptyment by the holder to the drawee 
I as required by the first part of S. 64 of the Act, which 
j is mandatory. The second part of the same section 
I pnjvides penrilty for non -presentment by staling in un- 
j equivocal terms that in default of «uch presentment the 
other parties thereto are not liable thereon to such 
holder. Where, however, it is alleged that no notice of 
dishonour wa-j necessary as the party charged could not 
suffer damages for want of it the onus of proving that 
the olhrr party who wants to excuse himself for the 
j non pre'-entation. 3.5 All. 4; 39 All. 364 and 10 I.C. 
405, Kef. {Suf^hedar and Grille, AJCs.) ShRIDHAR 
I Balwant z/. Baxiram rodmal Shop, Akola. 28 
N LR. 134 = 1 R. 1932 Nag. 102=1391.0. 306 -A.L 

R. 1932 Nag 55. 

■ — ■ S, 118 — Contsruction and scope — Consideration — 
Presumption as to quantum of — If justified — Recitals in 
instrument — Value of— Inference from — Rebuttal — 
Onus. 

S 118 must be understood in the light of the 
reason of the lule. There is no reason to think that it 
lays down any' hing more than the rule reproduced in 

S. 30 of the English Bills of Exchange Act, narnely, 
! that each party whose signature appears on a bill is 
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prtma facte deemed to have become a party thereto for 
value. Neither the earlier case law nor the language of 
the section justifies any presumption being made as the 
quantum of con’^ideration. The words “until the con- 
trary is proved** in S. 118 must be read in the sense of 
“until the contrary appears or at least appears probable.*' 
The section only justifies a presumption as the existence 
of consideration; any presumption as to the quantum of 
consideiation as distinguished from the mere existence 
of consideration, has to be drawn only from the recitals, 
in any, contained in the instrument. Such recitals, 
being Prima facie evidence against the parties to the 
instrument, may operate to shift on to the party plead- 
ing the contrary the burden of rebutting the inference 
raised by them. But the weight due to recitals varies 
according to circumstances and the burden of rebutting 
them may become very slight, especially when the Court 
is not satisfied that the transaction was not honest or 
bona fide, {yaradaehariar and Burn, J Jf) NARASAMMA 

Z/. Veerraju. 68 Mad. 841 = 1936 M.W.N. 628 (2) 
-16010.768 = 8 E.M. 716 = 42 L.W. 321=A.I.R. 
1936 Mad. 769. 

S. 118 — Presumption — Applicability of — Pro- 
missory note payable to bearer. 

The presumptions under S. 118 of the Act do not 
arise in the case of a promissory note which, by reason 
of not specifying the name of the payee at all, is not a 
negotiable instrument within the definition in S. 4 of the 
Act. (Dhavle, /,) BrIJBHUSAN PaNDE z/. RaMJA 
NAM Kuer. 1421.0. 163=1 R. 1933 Pat. 127=13 
Pat.L.T.506 = A.I.R. 1932 Pat. 324. 

""S. 118 — Presnmptiott as to consideration — Scope 

and extent of. 

It is no doubt true that the ordinary rule is that every 
negotiable instrument is to be presumed to be for 
consideration and the burden of proof rests on the 
defendant admitting execution to prove that it was not 
for consideration, but in a case where the parties go to 
trial on the question of want of consideration and the 
trial Court which hears the evidence and notes the 
detneanour of the witnesses forms an opinion aaainst the 
plaintiff, the question as lo any presumption of conside 
ration passing under the instrument does not arise. 

Further, if the defence is minority at the time of the 
execution of the instrument and there are other suspici- 
ous circumstances, viz*, the fact that the plaintiff has 
failed to produce his account books although he admits 
that he keeps regular accounts, the presumption cannot 
be availed of. (^Nanavutty and Zia ul Hasan, J J) 
Latafat Hussain v, Onkar Mal. 10 Luck, 423= 
7 RO. 272=162 1.0. 1042 = 11 O.W.N. 1689=A.I.R. 
1036 Oudh 41. 


^■S. 118 Presumption under — Failure to draw— 
Illegality, 

In a suit on a promissory note the defendants contend 
ed that they had affixed their signature to a blanl 
paper, that there v^jas no cash consideration and that the 
had me uced plaintiff to give evidence in a case by affix 
mg their signature to the note. The Court thereupoi 
cast the burden of proving consideration on the plaintifl 
Held, that the Court erred in not taking into accoun 
tl.e presumptionunder S. 118, Negotiable Instrument 
Act and in casting the onus on the plaintiff. iKen 
All ’ o‘-T«= Jagmohan Misir V , Mendhai Dube. 6- 
f932AU All. 65=136 1.0. 2U..A.I.B 

[Disc. 57 A. 895 (897).] 
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In suits on simple loans it is open to a Court to deter- 
mine in every case whether person who denies considera- 
tion has succeeded in supporting his denial by such 
direct or circumstantial evidence which may be sufficient 
in itself to rebut the presumption laid down in S. 118 of 
the Act. Merely because the debtor is a profligate young 
man and the creditor is a money-lender, the presumption 
under S. 118 is not rebutted so as to shift the burden of 
proof on to the criditor. (Addison and Din Mohammad, 
y/.) Bannu Mal z>. Munshi Ram. 1591.0.61 = 
17 Lah. 107 = 38 P.L.R. 662 = 8 R.L. 360 = A.I.R. 
1935 Lah. 599. 

' S. 118 — Pro note — Consideration — Onus of proof. 

Once the execution of a promissory note is proved, the 
consideration for it is to be presumed under S. 118 of 
the Negotiable Instruments Act; and the onus is on the 
executant to show that there was no consideration. (M, 
c. Chose, /.) Kedak Nath Basu v. Radhanath 
NATH. 61 O.L.J. 17. 

S 118 — Promissory note — Execution and con- 
sideration — Burden of proof. 

The plaintiff brought a suit on the basis of a pro note 
purporting to have been executed by the defendant The 
defendant denied having borrowed any money from the 
plaintiff. 

Held, that it was for the plaintiff who alleged that the 
defendant had executed the pro-note in suit, not only to 
prove the execution but also the passing of considera- 
tion. (Hanavutty, /.) NANDO v, DULARA. 6 I R. 

(Oudh) 176 (1) = 146 I.C. 709=10 O.W.N. 839=A.I. 
R. 1933 Oudh 394(1). 

S. IIS— Promissory note — Plea by debtor that it 

is part of a senes of transactions — Onus, 

A debtor who desires to show that there is nothing 
due on a promissory note executed by him, which is in the 
creditor’s passession with no mark on it showing that it 
has been discharged, has a very heavy burden of proof. 
Even if there are a series of transactions between the 
same parties, if one of them sues upon a promissory note, 
as a rule it is no answer for the defendant to say that 
the claim is a matter of account. { Baguleyand Machney, 
//.) U Ba Ohn V U Maung Maung. 161 LO. 682 
= 7R.R 92 =A.I.R. 1934 Rang. 368. 

S. 118 and Evidence Act, S. 114, Ulus, (c), 

Expl. Scope and effect of — Presumption as to 

consideration. 

S. 114, Evidence Act, was enacted in 1872 and then 
came the Negotiable Instruments Act, nine years later. 
What was merely permissible in 1872 was converted 
into a statutory obligation in 1881. Hence it cannot be 
said that when it was enacted in S. 118, Negotiable In- 
struments Act, that until the contrary was proved, it 
should be presumed that every negotiable instrument 
was made or drawn for consideration, and that every 
such instrument, when it had been accepted, endorsed, 
negotiated or transferred, was accepted, endorsed, nego- 
tiated or transferred for consideration, it did not in any 
way affect the provisions of Ulus. Cc) to S. 114, Evid- 
ence Act. From the later modification of the rule laid 
down in Ulus, (c) to S. 114 of the Act it can be inferred 
that the subsequent alteration was intended to replace 
the previous enactment. Further all that the explana- 
tion to llluB. (e) lays down is that while applying the 
maxim enacted in Illus. (e) the Court shall duly consider 
the fact that the acceptor of a bill of exchange was 
completely under the money-lender’s influence. In other 
w’ords, the explanation merely sounds a warning that the 
rule laid^ down in Illus. (r) was not intended in any way 
to override the general provisions of law that a contract 
entered into under undue influence was bad* (Addison 
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and Din Mohammad^ //.) BANNU MaL v, MUNSHI 
Ram. 17 Lah. 107-38 P.L.B. 662= 169 I.C. 61-8 
B.L.360»A.1JG. 1936 Lah. 699. 

— S. 118 — Scope — Promissory note— Consideration 
— If can be presumed to be for necessity^ 

Under S. 118 the only presumption that can be raised 
is that a promissory note has been executed for considera- 
tion. i.e^t that the amount for which it is executed was 
advanced. But the section does not raise the further 
presumption that the amount was advanced for legal 
necessity. The burden of proving legal necessity for the 
loan is on the payee. {Pollock^ A, /. C.) Shri Kam 

V. Mohanlal. 31 N L.B. 243-165 I.O. 607=7 B. 
N. 198-A.IB. 1936 Nag. 127. 

Ss. 118 to 122 (Chap. 13)— Special rules of 

evidence— Scope and effect of— General law — How far 
modified. 

The Negotiable Instruments Act lays down certain 
special rules of evidence and certain presumptions and 
precludes certain pleas being rabed in particular cases ; 
but it cannot be said that beyond the scope of such rules 
or necessary implications therefrom, the applicability of 
the general principles of law or the ordinary rules of 
evidence is excluded. (^Beasley ^ C, V aradachariar 

and King, JJ,) VfiNKATARAMA REDDIAR v, VaLLI 
AKKAL. 68 Mad. 693 = 163 I.O. 944-7 B.N. 384- 
1935 M W.N. 1=41 L.W. 16= A.I.B. 1936 Mad. 181 
-68MLJ. 81(F.B.). 

“S. 118 (a ) — Aosence of consideration — Plea of — 

Burden of proof. 

Where defendants plead want of consideration in a 
suit on a promissoiy note, in dischaiging the burden of 
proof, it is not always necessary for them to prove want 
of consideration by producing definite evidence on their 
own behalf. It is open to them to rely upon the facts 
and circumstances of the case and also to refer to the 
flaws in the evidence of the plaintiff himself and then to 
argue that, on the record of the case as it stands, the 
burden has been discharged by them. Whether a party 
had discharged the burden of proof laid upon him is a 
question for the Court to decide and each case depends 
upon its own peculiar facts and circumstances. {Addi- 
son and A^ha Haidar, //.) BiSHAMBAR DAS v. IS- 
MAIL. 149 I.O. 606 = 6 B L. 721=A.I.B. 1933 Lah. 
1029. 

S. 118 (a) — Presumption under — Applicability. 

Under S. 118 (a) there is a presumption that every 
negotiable instrument was made or drawn for considera- 
tion. Presumption applied. {Niamatullah and Ben- 
net, JJ.) Ram Nath v. Ram Chandra Mal. 3 A. 

W. B. 361- 168 1.0. 193 = A.I.B. 1936 All. 164. 

S. 118 (a) — Presumption under — Applicability 

— Plaintiff leading evidence in first instance to prove 
consideration. 

S. 188 is imperative and the Court is bound to draw 
the initial presumption that every negotiable instrument 
was made for consideration, when its execution is ad- 
mitted. Where the plaintiff has led evidence in the 
first instance to prove the consideration for a promissory 
note and has failed to establish the passing of considera- 
tion, he can fall back on the initial presumption in his 
favour. But where the Court has after a consideration 
of the entire evidence recorded a clear finding one way 
or the other, then the finding is based not on a mere 
presumption but on the evidence, and has to be accepted 
in second appeal. {Sulaiman, C* J and Bennet, /.) 
LAL GiRWAR LAL V. DaU DAYAL. 67 All. 895-168 
LO. 197-8 B.A. 292-1936 A.L.J. 834=1936 A.W. 
B. 50d-A.I.B. 1936 All 609. 

8. 118 (a) — Pro-note — Absence of consideration 

— Onus of proof. 
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Under S. 118 (a) if a pro-note is genuine, there is a 
presumption that there has been consideration, and the 
onus of proving want of consideration is on the party 
who pleads want of consideration. {Pakenham Walsh, 
/.) Kadir MOHIDEEN ROWTHER V. ASIARU. 40 
L.W. 682-162 1.0. 641 = 7 B.M. 267 = A.I.B. 1934 
Mad. 702=67 M.L.J. 668. 

S 118 Promissory note — Transfer for col- 
lectjon — Burden of proof, 

R was brought on record as a creditor holding a pro- 
note executed by the insolvent. G was then brought on 
record in R* s place as assignee of the pro note who 
remained ex parte. S applied to be substituted for G on 
the ground that the transfer of the note by ^ to G was 
only for collection and that R had subsequently trans- 
ferred the note to him by a settlement deed. 

Held, that the order of substitution was res judicata 
against S, An affidavit by R was inadmissible in evi- 
dence. The burden of proving that the transfer was 
for collection only was on S under S. 118 (a). 
{Sundaram Chetty and Pakenham Walsh, //.) 
Govinpaswami Fillai V. Sivarama Kao. 6 B.M. 
604 (1) = 148 1 0. 692 = 39 L. W. 486 = 1934 M. W.N. 
169= A.I.B. 1934 Mad. 292. 

S. 118 (g) — Presumption — When rebutted. 

S. 118 raises a presumption in favour of the pos- 
sessor of the negotiable instrument that he is a “holder 
in due course,** unless contrary is proved. But this 
presumption is not conclusive and is often very easily 
shifted. It will stand rebutted if it is shown by the 
maker of the instrument that it had been obtained by 
means of fraud, or an offence, or for unlawful considera- 
tion or that the transferee of it had sufficient cause to 
believe that some defect existed in the title of the trans- 
feroi. (Ntamatullah and Rachhpal Singh, JJf) RaZA 
ALi Khan z/. Rabat Husai Khan. 6 IB. (All.) 
208=1461.0. 961 = 1933 A.L.J. 1241 -A.I.B. 1933 
All. 754. 

S. 118-A — Presumption Under — Applicability — 

Suit on pro-note executed by insolvent — Onus of proof of 
consideration. 

Notvs ithstanding S. 118 the burden of proving consi- 
deration for a promissory note executed by the insol. 
vent is on the insolvent and not the Official Assignee- 
{AUoti, A. J. C.) McCURLEY, In re. 26 S. L. B. 
279 = 141 I.O. 470-I.B. 1933 Sind 66 = A.I.B. 1932 
Sind 197. 

' S. 120 — Promissory note subject to conditions— 
Proof of conditions tn repudiation of liability — Per- 
missibility. 

Though S, 120 precludes the maker of promissory 
note from denying the validity of the note, where money 
is net advanced as a simple loan unconditionally upon 
the promissory note, but is advanced after the note had 
been executed and on certain conditions previously 
agreed upon, the promisor is entitled to prove circum- 
stances in repudiation of his liability. {Tek Chand and 
Coldstream, JJ ) BACHAN SlNGH v. DharaM ARTH 
Bank. I.B. 1933 Lah. 340-143 I.O. 348-84 P.L.B. 
470- A.I.B. 1933 Lah. 466. 

B. 131 — Collecting Bank — LiabilBy for negli- 
gence— Standard of test— Cheque draTsm in favour of a 
public body — Tender for collection and payment into a 
clerk's account — Illegible endorsement by a non existent 
official — Forwarding bank — Liability of. 

In considering the liability of a collecting Bank in re- 
ceiving payment on behalf of a customer of a cheque 
the title to which is defective, the test of negligence is 
whether the transaction of paying in any given cheque 
coupled with circumstances antecedent and present was 
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XTEaOTIABLE SBOUBITT. 

SO out of the ordinary course that it ought to have arou 
sed doubts in the banker’s mind and caused him to 
make inc^uiry Commissioners of Taxition v. E.S, & A. 
/Jjftk, (l92J) A. C. 683, Foil. A crossed cheque for 
Ks. 2,36l drawn by the appellant in favour of the Cor- 
poration of Rangoon w as tendered at the respondent 
Bank, by a person known to them as a mere clerk, for 
collection and payment into a small savings bank 
account of his. The cheque purported to bear an en- 
dorsement with a rubber stamp, “Chief Superintendent, 
Corporation of Rangoon*' and an illegible scribble pur- 
porting to be the name of that Official in ink under the 
ruboer stamp. The respondent Bank did not, however, 
guarantee the eneorsemeiit but pasaed the cheque on to 
the p lying Bank ; it was duly cleared; the proceeds were 
paid into the clerk’s account and withdrawn by him the 
next day. And the clerk, of course, abscon led. In an 
action for negl giiice against the re-p indent B.nk, 

Held^ that the most casu.al perusal of the cheque, 
having regard to its form and its endorsement the cir 
cumstances in which it was tendered for collection, 
ought to have put the bank on enquiry as to the genu 
ineness of the endorsement, that the bank, in abstaining 
from even the slightest enquiry, was guilty of negligence 
under S. 13 1 and liable for the amount of the cheque. 

Held^ further VcidX the usage of bankers in Rangoon 
pleaded in defence to the effect that in the absence of a 
guarantee signed by the for vardmg Bank the paying 
Bank piys at its peril, had not been proved. Rou v. 
L, C, (V, ani A Bank (l9l9) 1 K.B. 678 and IJnier- 
wooti Ltd, V. Bank of Liverpool and Mirttns^ (1924) 1 
K.B 776, Appl. (^Pnme^ C,/. and Sen, /.) ROBINSON 
7J.THK Central B\NK OP INDIA, ltd. 9 Rang. 
686-1. R. 1932 Rang. 82-1361.0. 826-A. I.R. 
1932 Rang. 6. 

NBaOTIABLE SBOORITY. 

St'e Debtor and Creditor. 

NBaOTIATIONS. 

See Evidence act, Ss. 91 and 92. 

“NBOTA'’~A^a//4r^ of, 

“Neota^' is not a Irgal but a social obligation and is 
therefore not recoverable by means of a suit. 141 P.R. 
1883, Foil (/Jahp Smgh, /.) MOHAN Lal v, 
RAHMAT. 148IC. 70(1) = 6R.L. 600(2)-34 P.L- 
R. 218- AIR 1933 Lah. 317 (1). 

NEW ACT. See INTERPRETATION OF STATUTES. 
NEW CASE 

See (1) C. P. Code, ss, 100 AND 115 AND O. 6, 
R. 17. 

(2) Criminal Trial, 

(3) Practice. 

NEW PLEA. (1) Appeal. 

(2) C. P. CODE, Ss. 100 AND 115. 

(3) Practice. 

NEW POINT. Appeal. 

(2) Practice. 

NEWS PAPER — Articles in — -Publication — Contempt 
of Court. See CONTEMPT. 

Extract of— Admissibility. See EVIDENCE ACT, 
S. .8. AI.R. 1931 All. 12. 

NEW ZBALANO LAND AND INCOME-TAX 

ACT (1923), S 80 (2j — Private company — Fees for 
directors— Deduction of. See INCOME TAX ACT (IN- 
DIAN) S. 10 (2) (/.r). 

NEXT FRIEND. 

See (1) C. P. Code, O. 32. 

(2) Minor. 

NISKAR TITLE. See B. T. ACT (1885), S. 105. 


NDRTSQRN INDIA FERRIES ACT, S. 84 

NOABAD SETTLEMENT. See BENGAL NOABAD 
Settlement. 

NOABAD TALT7QS. See Land TENURE— NOABAD 
Taluqs. 

NON-ACCESS. See Evidence Act, S. 112. 

NON JOINDER. 

See (1) C. P. Code, O. 1, RR. 9 and 13 and 

0. 34, R. 1. 

(2) Practice. 

NON MOKURARI. See B. T. ACT (1885), Ss. 50 
105 and 115. 

NON-TRANSPBRABLB HOLDWa. 

Seed) B. T. VC T (1&85), Ss. 22,23, 146-A. 148-A 
AND 167. 

(2) Landlord and Tenant. 

(3) T. P ACT, S. 43. 

NORTHERN INDIA CANAL AND DRAINAGE 
ACT (VIXI OF 1873), S. 68 — Failure to give notice — 
Effect, 

If the Divisional Officer omits to serve notice on any 
of the parties interested in the enquiry under S. 68, his 
proceedings must be held to be vitiated on that account. 
{/aiLil,/) BuraMal^ NUR ILAHI. IE 1933 
Lah. 31 -UO I.O. 772-34 P.L.R. 143-A.I.R. 1933 
Lah. 76 

— — S. 68 — Order of Divisonal Officer attacked — 
Onus of proving illegality. 

In suit for a declaration that the order of the Divi- 
sional Officer was illegal or otherwise improper the onus 
is on th«' plaintiffs to prove the illegality or impropiiety. 
(TekChandy/) ISHAR SlNGH JlWAN SlNGH. 

1. R. 1932 Lah. 672. 

— S Proceeding for revision i?/" w’arabandi — 

Non service of notice on some defendants — irregularity. 
In a proceeding for revision of the wafahandi, notice 
had not been served on some of the defendants but those 
persons did not complain of the order. 

Held, that the non- service of notice was a mere 
irregularity and did not vitiate the proceedings. {Tek 
Chand, f.) ISHAR SlNGH zi. JlWAN SlNGH. I.B. 

1932 Lah 672. 

S 70 — Stream — Diversion of water — Temporary 

damage caused — Nature of offence. 

In order to prove an offence under S. 430 it is neces- 
sary to prove mischief as defined in S. 425 and It is also 
necessary to prove that the act committed is likely to 
cause a diminution of the supply of water for the various 
purposes mentioned in the section. Where all that was 
proved w'as that the accused has fonibly opened the 
canal distributory and they apparently diverted the flow 
of the water but there was nothing to show that they 
permanently diminished the utility of the distributory or 
affected it injuriously or that they practically diminished 
the supply of the water. 

Held, that the accused were liable to be convicted 
under S. 70 of the Northern India Canal and Drainage 
Act and not under S. 450, I. P. Code. {fCendall, /,) 
Meva RAM r/. Emperor. 160 10 1048-7 R A 06 
-36 0rLJ. 1260-3 A W.R. 685-1931 Or. O. 866 
(2) -A I R. 1934 All. 687 (2). 

NORTHERN INDIA FERRIES ACT, S. 14-~“^/>. 

proach**. 

The word “approach” includes an approach from the 
highway to the landing place. It is not limited to the 
distance between the landing place and the river bank. 
KDaltp Singh, /.) JETHU RAM v. DT. BOARD, 
i Ambala. 6 IB. (Lah.) 6*144 LO. 662»A.I.B. 

1933 Lah. 890. 

S. 3^-^Suit for refund of money wrongfully 

recovered, not barred. 
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N.W F P. OOXJET’S BEG. (1931), S. 6. 

S 34 speaks of the compensation and abatement 
of rent allowable under the Act and refers to Ss. 10 11 
and IS and similar sections. It does not mean a suit for 
refund of money wrongfully recovered bycnesideor 
the other from one party to the contract. Hence the 
jurisdiction of the Civil Court is not barred by S. 34 
in respect of such a suit, {Dahp Singh, /.) JETHU 
Ram DT. Board, Ambala. 6 I B. (Lah.) 6« 
144 I C. 662 == A.I.B. 1933 Lab. 890. 

NORTHWEST PRONTIBR PROVINCE 
COORT’S REGULATION (1931), 8. 6 (2; andCr. 
P. Code (V of 1898), 8. 628 (6) — Failure to plead 
status of European British subject — Effect of— Juris- 
diction of Judicial Commissioner's Court, 

Where a European British subject has waived Ins 
right to be tried as such he loses his right to be so tried 
in all subsequent stages of the case ; so that S. 6, sub- 
S. (2) of the Regulation is inapplicable and the Court of 
the Judicial Commissioner of Peshawar and not the High 
Court at Lahore has jurisdiction to entertain a reference ' 
arising from the trial of a European British subject. | 
{Fraser, J.C, and Saaduddin, A,J.Cf) EmperOR 
PRIVATE Johnson. 141 1,0. 445== 1933 Cr.O. 148 ! 
= A.I.B. 1933 Fesh. 6. 

S. 10 — Jurisdiction of Judicial Commissioner. 

The powers of revision of the Judicial Commission 
er’s Court having been specially provided for in S. 34 
must be within the limits allowed by that section and 
not beyond that. Under S. 10 of the Regulation, the 
Judicial Commissioner's Court has not got the same 
power of superintendence and control as is vested in the 
Chartered High Courts under S. 107, Government of 
India Act. {Middleton, J.C, and Saaduddtn, A.JC.) 
Union Insurance Society ok Canton v, Maho- 
med Karam Illahi Khan. 160 1.0. 314»AI.R 
1934 Pesh. 37. 

Ss 34 and 10 — Judicial Commissioner' s power 

of revision. 

The powers of revision of the Judicial Commissioner’s 
Court having been specially provided for in S. 34 must 
be within the limits allow’ed by that section and not 
beyond that. Under S. 10 of the Regulation, the Judi- 
cial Commissoner’s Court has not got the same power 
of superintendence and control as is vested in the Char 
tered High Courts under S. 107, Government of India 
Act. {Middleton, / C, and Saaduddin, A. J.C ) UNION j 
INSURANCE Society of Cantion v, Mahomfd i 
Karam Illahi Khan. 160 I.O. 314«A.I.B. 1934 
PcBb. 37. 

S. 34 (a) — Irregularity — Failure to consider 

law. 

In failing to consider the law, the lower appellate 
Court commits an irregularity justifying interference in i 
revision. {Middleton, J. C ) ACHARAJ SiNGH v, i 
Sant Singh. 156 I.O. 146==7 R. Pesh, 118=A.I.B. 
1936 Pesh. 67. 

S. 34 (1) Ch)— — Revision of interlocutory 

orders on preliminary issues. 

Cl. (1) {b), S. 34 relates ' to case decided" within the 
meaning of S. 115, C.P. Code. Consequently an inter- 
locutory order on a preliminary issue cannot be revised, i 
{Middleton, J.C, and Saaduddin, A.J.C.) UNION 
INSURANCE Society of Canton v, Mahomed 
Karam ILLAHI Khan. 1601.0. S14=»A.1.B. 1934 
Pesh. 37. 

S. 34 (1) (h) Provlsso— 

Where an important question of law is involved and 
the reasoning of the trial Court is erroneous and based 
on a misapprehension of the law, a revision application 
is not barred by any of the provisos to S. 34 (1) (^). 


N,W.F.P.LAW A JUSTICE REG. (1901), 8 84. 

{Almond, J C.) VaiSHKO DaS v, MuKARRaM. 163 
:LC.606»7 R. Pesh 76«A 1 B.19S4 Peth. 94. 

N. W. PEONTIFR CRIMES BEGULATION (III 

OP 1901), S. SO — AdulUiy — Ft col. 

In a charge cf adultery it is necessary to prove by 
direct evideice either the commission of adultery or 
such circumstances as raise an irresistible conclusion 
that adultery has been committed. This cannot be done 
by merely alleging that the woman is of bad character 
and that another person has been visiting her father 
with whom she had been residing. {Jot 1 al, y.) MT. 
SaBHAI V, EMPE^OK. 13 Lab. 685= IB. 1982 
Lah 243«=1S6 I C. 707 = 33 CrLJ 333 = 83 P.LB. 
392 = 1932 Cr.O 682 = A 1 E. ItSk Lah 436. 

... 4g Scofi — Cose irtid under S, 59 

— Revtstonal funsdtcitin of High Couit. 

The application of the provi'-ions cf Ss 48 and 49 is 
only to orders passed by the Deputy Commissioner and 
the Commissioner acting under the express provisions of 
the Regulation. The High Court has jurisdion to 
revise the order of the Sessions Judge and the Magis- 
trate in a case tried under S. 59. {Jat Lai, J ) MT. 
Sabhai V, Empfror. 13 Lah. 686 = 1 R. 1982 Lah. 
243= 136 I.C. 707= 33 Cr. L J 333= 1932 Cr. O. 682 
= 33 P.L R. 392 = A.I R. 1932 Lah. 436. 

nT W.P.P. LAW AND JUSTICE BEGULATION 

(1901), S. 27 — Interpretation — Awans-^ Woman's 
property — Success*. on after husband's heirs. 

The plain reading cf S. 27 of N. W.F.P. Law and 
Justice Regulation means that custom is nc>t a complete 
substiiute for Mahomedan Law and that where there is 
no particular custom applicable, then the parties are 
governed by the principles of Mahomedan Law. As 
there Is no custom among A wans of Peshawar District 
j as to who shall succeed in the case of a woman's pro- 
I perty after the husband’s heirs, the persons who are 
I heirs under Mahomedan Law would certair>ly succeed. A 
first cousin of such woman is therefore entitled to suc- 
ceed to the property after her death and as such he is 
entitled to a right of pre emption under N. W.F.P. 
Pre emption Act, S. 16 {a) {Almond, J C.) MuLLIK 
SULEMAN V, AKBAR KHAN. 162 I.C. 261 = 7 R. 
Pesh. 68 = A.I.R. 1934 Pesh. 98. 

I ■■■- ■ — 8. 84 — "Case decided" — Order refusing to 
amend issue. 

An interlocutory order of intermediate proceedings 
cannot be included in the term “case decideed" in S. 84 
of Law and Justice Regulation and such orders are 
excluded from the cognizance or revisional jurisdiction. 
Hence no revision lies from an order of iheCdort refus- 
ing to amend issue. {F raser, J.C, and Saad ud din, 
A j.CI) Lal Chandz/. Karam Cuahd. A.LR. 
1935 Pesh. 33 

S. 84 — Exercise of revisioncU power — If discre^ 

tionary. 

The exercise of revisional powers is discretionary 
with the Court. Even in cases of revisions against final 
decision, the Court is not bound to interfere if in its 
opinion substantial justice has been done, even though 
material irregularity be established. Revisional jurisdic- 
tion is an extraordinary jurisdiction and is exercised in 
furthering justice and only in cases where irreparable 
injury is done or where non-exercise of such jurisdiction 
will lead to failure or miscarriage of justice. This then 
is a test which has to be applied to all revision cases, 
irrespective of the fact whether they are against final 
decision or intermediate or interlocutory orders. 
{Fraser, J,C, and Saad ud din, A J C,) LaL ChaND 
V, KARAM CHAND. A.I.R. 1936 Pesh. 33. 
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N W.?.?. LAW & JUSTIO BEO. S. 84. 

— S. 84 — Powers of revision outside section. 

Powers of revision in N.-W.F.P. Judicial Commis- 
sioner’s Court circumscribed and only arise within the 
four corners of S. 84. It is precluded from drawing 
upon the geneial powers of superintendence vested in 
the High Courts by the Charters or under S. 107, 
Government of India Act (Fraser, J,C, and Saad-ud- 
din, A./.C.) LAL CHAND 7J, KARAM CHAND. A.I.B. 
1936 Fesh. 33. 

N.W.P. BENT ACT (X OF 1869), S. 6— ATi/Aaiw- 
madan Usw of tnherttante — Applicability — Inherit- 
ance shared with sisters — If permitted. 

The inheritance contemplated by the section is not an 
inheritance governed by the rules of Hindu or Muham- 
madan Law; the complicated laws of Muhammadan in- 
heritance were not intended to apply to the ryots men 
tioned in S. 6. The inheritance contemplated by the Act 
is an inheritance by a son or a near relative and not an 
inheritance shared with sisters who lived far away from 
the family home. (Qppenhetm, S,M. and Walton, /./tf.) 
Abdul Bari ?>. Raghu Kurmi. 14 L.R. 84 (Rev.) 
= 17R.D. 134. 

(XII or 1881) —Abandonment by tenant — 

Re-taking of possession by zamindar — Procedure, 

The tenant mortgaged his holding and then left the 
village. The mortgagee never got possession and never 
exercised effective possession and the zamindar there - 
upon made arrangements for the cultivation of the land 
on his own account. 

Held, that there was nothing in. N.-W. P. Rent Act 
then in force prescribing any particular procedure to be 
taken by the landholder in cases of abandonment and 
that he was justified in protecting his own interests as 
regards rent. (Drake Brockman, S.M,) RaGHUNAN- 
DAN Kohar V, Gur Charan PraSad. 14 L.R. 702 
(Rev.) 

- -S. 7 — Mortgage of m land — Effect, 

A zamindar who makes a usufructury mortgage of 
his zemindari including his sir lands does not so lose 
or part with his proprietary lights within ths meaning of 
S. 7 of N. W.P. Rent Act so as to become an ex proprie- 
tary tenant of his sir land. 16 All. 327 (F. B.), Ref. 
(Mears,C y. and Sen, /,) Kam DASr^ PaRMANAND 
Gir. I.R. 1931 All. 349 = 131 1.O. 46 = 16 R D. 341 = 
12 LR. 148(Rev.) = 1931 A.L,J. 162= A.I.R. 1931 
All. 238. 


~ 7 — ggig share — Occupancy rights, 

if acquired. See AGRA TENANCY ACT, S. 14 (2). 1936 
R.D. 303 (2). 

9— Mortgage of sir land— Validity . 

Prio^r to the passing of the Agra Tenancy Act zemin- 
dar who made a usufructuary mortgage of his zemindari 
without could validly moitgage his sir land subse- 
quently and suih a mortgage did not offend against the 
provisions of S. 9 (2) of the N.W P. Rent Act. (Mears, 
T ^ Ram Das 2/, Parmanand Gir. 

All. 349 = 131 10 46 = 16 RD. 341 = 1931 
238 (B8V.)==A.I.R. 1931 All 


“S. 

collaterals 

Necessity. 

D. 314. 


9-~Occupancy tenant— Succession— Claim by 

on death of widow — Sharing in cultivation — 
See Agra Tenancy Act, S. 22. 1936 R. 


. ^ ® Succession — Death of male tenant before 

Agra Tenancy Act, Death of widow after Act— 

Right of daughter to succeed. 


OATHS ACT (1873). 

Where the last maleholder died before the Aora 
Tenancy Act came into force and the surviving widow 
died in 1924. 

Held, that succession opened as on the death of the 
male tenant and the daughter was entitled to succeed. 
(Kendall, /.) AJODHIA v RAJNA. 162 I.O. 114 (1) 
= 7 R.A. 267 = 18 R.D. 266=16 L.R. 387 (Rev.)=A. 
I.R. 1934 All. 876. 

N. W.P. TENANCY ACT (1881), S. 9-- Mortgage by 
sub-tenant of grove — Validity, 

There is nothing in the Tenancy Act which makes a 
mortgage of a grove by a tenant illegal as the prohibi- 
tions refer to tenants of agricultural land. Therefore a 
mortgage by a sub-tenant of his grove in 1885 is a valid 
and legal mortgage. (Muker/t and Rennet, ARJUN 
SINGH V, Mahesha Nand. I.R. 1932 All. 391=138 
1.0. 366-1932 A.L.J. 474 = 13 L.R. 337 CRev.) = 16 
R.D. 463 = A.LR. 1932 All. 437. 

NOTICE. 

See (1) C. P. CODE, O. 21, R. 16. 

(2) Cr. P. Code, S. 526. 

(3) Criminal Trial. 

(4) Master and Servant. 

(5) negotiabie Instruments act, Ss. 93 

and 98, 

(6) T. P. ACT, Ss. 3, 39 and 59. 

I (7) Trusts act (1882), S.9i. 

i ——Some intimation required — Knov% ledge, if suffi- 
cient. See B. T. ACT, S. 167. 69 Cal. 911. 

NOTICE OF MOTION. See Bombay High Court 
RULES, (Original Side), Rr. 340, 341 and 348. 

■■Affidavit and not petition in support. See 
Calcutta High Court Insolvency rules. 86 
C.W.N. 337= A I R. 1932 Cal. 621. 

NOTICE TO QUIT. 

See (1) C. P. Code, S. 80. 

(2) Landlord and Tenant. 

(3) T. P. ACT, Ss. 106 AND 111 (g) AND (h) 

AND 113. 

NOTIFICATION 3Y GOVBRNMNT. Evi- 
dence act. ss. 57 (9), 78 and 81. 

NOTIFICATION UNDER ACT. Interpreta- 
TioN OF Statutes. 

NOVATION. 

Seed) Contract. 

(2) CONTRACl Act, s, 62. 

NUISANCE. 

See (1) C. P. CODE, S. 91. 

(2) CR. P. Code, Ss. 133, 137 and 139-A, ETC. 

(3) Penal Code, Ss. 268, 283 and 290. 

(4) TORTS. 

High way — What constitutes nuisance on — 

Music. Religious Procession. 63 All. 484. 
OATH. See OATHS ACT. 

OATHS ACT (X OF 197d)— Application under-^ 
Conditions whether can be imposed by plaintiff. 

An application for an oath under the Oaths Act 
must be an application without any conditions such 
as if the Court does not hold the evidence to be suffi- 
cient then defendants should take an oath. It is not 
open to a party to ask the Court to adjudicate and if the 
Court adjudicate against them then ask the Court to 
start a separate proceedings under the Oaths Act. 
(Mukerii ana Bennet, //,) CHAND ReKHA v, JaNRI 
PRASAD. I.B. 1932 All. 464 = 138 I.C. 606 » 1932 
A.L.J. 481=A.IR. 1932 All 404. 

'Refusal to take oath, — Inference, 

A party may have a perfectly true case and yet for 
1 peculiar reasons be unwilling to bind his conscience by 
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OATHS AOT (1873). S. 6. | 

a particular form of bath. The refusal to take the oath | 
in such cases can be considered merely as a piece of \ 
evidence and as not proving the -falsity of that party’s * 
claim. 22 Bom. 680, Rel. on. {jCddstream and John- j 
stone^ //.) JUMMA KhaN ». ALLAH BAKHSH. 135 
1.0. 45*1 B. 1932 Lah. 29 = 32 P.L.R. 716=A.I.B. ' 
1032 Lah. 26. 


'■■■ "Ss. 6 and 13 — Child as witness — Duty to ad- 
minister oath — Omission^ if rurable* 

If a Court thinks that a child, though of tender years, 
is capable of infoiniing the Court of what it has seen or 
heard, it is obligatory on it to administer oath to the 
child as in the case of any other witness. Where the 
Court fails to do so on the ground that the child is not 
•capable of realising the significance of an oath, the 
defect would be cured by S. 13 of the Oaths Act. 
(Sulaiman, C. /. and Bennef, J) EMPEROR v. SaH- 
DEO Ram. 58 All. 23-166 1.0. 849 = 8 E. A. 41= 
36 Or.L.J. 1013 = 1936 A.LJ. 618=1936 A.W.B. 
777 = 1935 A.Cr.O. 146 = 1936 Or.O. 698=A.LB 
1936 All. 679. 

^ Ss. 8 and ^ — Applicability — Agreement to abide 
by statement of third person— Liberty to resile from. 

The parties to the suit stated that they constituted a 
third person, /, as a Munkastr Ilaht and that they 
would be bound by his decision but before he was 
examined, the plaintiff stated that he would not be 
bound, unless a special kind of oath was administered to 
/. That request was refused, J's statement recorded 
and in accordance therewith the plaintiff’s suit dismiss- 
ed. 

Held^ that it was open to the plaintiff to resile from 
the agreement before the statement of J was recorded 
without assigning any reasons, S. 8 of the Oaths Act i 
not being applicable on the ground that the parties had 
in the first instance never intended to administer any 
oath at all to /. 1931 A. L. J. 393, Foil. {Baipai, /.) 
RAMDEO Ahir V. Naipal AHIR. 6 I.R. (All.) 308 = 
146 I 0. 669=1933 A L.J. 69=A.I.E. 1933 All. 184. 
S. 8 — Initiative to come from parties, \ 

Under S. 8 of the Oaths Act, the initiative should i 
come from the parties and not from the Court, i 
The dismissal of a suit was accordingly set aside on I 
the ground that the lower Court might have l>een i 
influenced by the refusal of the plaintiff to swear j 
touching sacred books. {Jack, /.) KaBEDALI Man* ! 
DOL V. Dasura Mura. I.R. 1932 Cal. 681 = 139 1. I 
O. 836(1) = 56 CL. J. 77 = 36 C.W.N 786=A.I.E. ! 
1933 Cal. 116. | 

Ss. 8, 9 and 10 — Pmver to act under — Terms I 
of Mukhtarnama — Construction, j 

Where the mukhtarnama gave the mukhtar authority ! 
to make a compromise, confess judgment or make a j 
reference to arbitration. 


OATHS AOT (1873). S. 11. 

Gopal. 136 I.C.246 = I.E. 1982 Oudh 102= 8 0. 
W.N. 880=A.I.E. 1931 Oudh 360. 

S. 9— Party offering to be bound by oath of other 
party— Right to restle, 

A party offering to be bound by oath of the other 
party is entitled to resile at any time before the state- 
ment on oath is taken and it is not necessary that the 
Court should be satisfied that the parly had good 
reasons for resiling. {Sennet, /.) RUP SlNGH 
Naval r'. Mrs. arjun Sen. 7R.A. 665 = 1631.0. 
686 = 1935 A. WE. 78 = 1936 AL.J. 212 = A.I.E. 
1936 All. 276. 

S. 9 — Plaintiff not ready to abide by special 

oath — Procedure as to special oath, if applicable. 

Where the plaintiff does not offer to be bound by the 
statement on oath made by the defendant then the 
plaintiff’s application to offer a special oath to the 
defendant would not come within the terms of S. 9 and 
the Oaths Act would not apply. {Mukcrii and Sennet, 
yy.) Chand Rekha V. lANKi Prasad. I.R. 1932 
All. 464 = 138 I.o. 606 = 1932 A.L.J. 481 = A.I.R. 
1932 All. 404. 

— —S. 9 — Pleader — Authority in resped of oath — 
Client whether bound. 

If a pleader has been expressly authorised to make an 
offer on behalf of his client to be bound by the oath of 
the other parthy his action in that respect would be bind- 
ing on the client, {Jai Lai, J.) HaTA v, SaMAIL. 
I.E. 1932Lah. 387 = 137 I.C. 810 (2) = 33 P.L.E. 
470=A.I.E. 1932 Lah. 414. 

S. 9 — Statement by one of several defendants— 

Whether binding on person not being party to agreement. 
The statement made by one of several defendants in 
pursuance of an agreement made under the Oaths Act 
is binding only as against the parties who had offered 
to be so bound. Where however the rights and liabili- 
ties of the defendants in a particular case are insepara- 
ble a decree can be passed even against the defendant, 
who was not a party to the agreement. 27 A.L.J. 1095, 
Cons. {Btsheshwar N'ath, y.) JaSODA v, GOPAL. 
136 I C. 246 = I.R. 1932 Oudh 102 = 8 O.W.N. 880 = 
A.I.E. 1931 Oudh 350. 

S. 10 — Defendant agreeing to be bound, if plain- 
tiff took oath in presence of six specified persons — Five 
only present — Oath not binding. 

Where defendant agrees to a decree being passed 
against him in case plaintiff takes oath in presence of 
six specified persons but only five of such persons are 
present, he is entitled to object to the administration of 
the oath in the absence of the sixth person. And the 
objection being perfectly valid one no inferences can be 
drawn against the defendant. {Broadway, y.) UDMI 
Ram V, Durga Das. 6 I.R. (Lah.) 126 (2) = 145 I. 
C. 704=A.I.R. 1933 Lah. 462. 


Held, that the powers were sufficiently wide to include i 
authority to take action under .Ss. 8, 9 and 10 of the ; 
Oaths Act. {Bisheshwar Nath, y.) JaSODA v, 
gopal. 136 I.O. 246=I.E. 1932 Oudh 102=8 O. 
W.N. 880*A.IR. 1931 Oudh 360. 

S. 9 — Offer of special oath — Withdrawal before 

acceptance — Permissi bility. 

Per Guha, y.— The principle that an offer can be 
withdrawn before it is accepted is applicable to an offer 
made under the Oaths Act. {Guha and M.C. Ghose, 
yy.) Khan Mahomed v. Syed Ah. 1.E.1931 
Oal. 602=132 1.0. 682 = 35 C.W N. 130=A.I.E. 
1931 Cal. 549. 

— -S. 9 — * Party' — Meaning. 

The word ’party* under S. 9 includes a duly autho- 
red agent. {Bisheshwar Nath, /.) Jasoda v. 


—3. 10 — Offer accepted — Revocation of, 

A party cannot revoke an offer to abide by the oath 
of another after the offer is accepted by the other side 
although the oath is not actually taken. {Niamatullah, 
J.) SIYA Ram Dass t/. JAGANNATH. 66 All. 298 = 
I E. 1933 All. 443= 144 I.C. 719= 1933 A.L.J. 688 = 
A.I.E. 1933 All. 463. 

—3. 11 — Agreement to abide by statement of a 
witness — Legality of. 

The parties to a suit can validly agree, even apart 
from the Indian Oaths Act, that they will abide by the 
statement of a witness, including one who is a party 
to the suit; and they can leave the decision of all points 
I including costs arising in the case to be made according 
to the statement. {Sulaiman^ C,J.^ Mukerfi and 
^King,JJ) AKBARI BeGAM t/. RAHMAT HUSAIN. 
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OATHS ACT (1873). S. 12. 

56 All. 39^6 I.B (All.) 232^346 IC. 84 = 19S3A. 
I..J. 1127= A.I E. 1933 All. 861 (S B.). 

[B. 1934 A.L.J.92C94).] 

S. 12 — Fatlure to take oath as agreed upon — 

Procedure, 

Where the form of the oath agreed to involve the 
participation of the person who agrees to be bound by ! 
the oath of the other side and where the failure to take I 
the oath is wholly attributable to the act or omission of 
the person who agreed to be bound by the oath the 
result should be as if the oath had been taken. Other- 
wise it would be open to him to resile from his offer to 
be bound by the oath at any time he pleases and for no 
reason whatever. Where the non-taking of the oath by ' 
the defendant was not clue to any unieasonable conduct i 
of the plaintiff, the person to be bound by the oath, but } 
due to an unexpected cause which neither side was ! 
prepared to meet at the time the oath was to be taken . 
and there was no subsjequent attempt made actually by 
the defendant to take the oath, nor did the trial Court 
direct the is.sue of fresh commission for the purpose of , 
taking the oath and direct the plaintiff to be present at 
the time in order to co operate in the taking of the oath 
as agreed to. 

Ueld^ that the dismissal of the suit at that stage was 
improper and that the prop^^r course for the trial Court 
was to issue a commission at the cost of the defendant ^ 
directing the taking of the oath as agreed upon on a day ' 
to be fixed and direct the plaintiff to be present on that i 
occasion and that if the plaintiff fails to be present then i 
the trial Court should deal with the case as if S. 12, 
Oaths Act, applied. l7 M.L.J. 99; 52 l.C. 6l9 and 17 
I.C. 339, Ref {Pandrang Pmv, J.) BhaGHAVaTHI 
Vannan V, Veer A Vannan. 168 1 0. 107 = 8 E M. 
224 = 42 L.W. 370 = 1936 M.W N. 372= A I.R, 1936 
Mad. 591. 

— — S. 12 — Refusal to make oath — Power to compel 
oath — Poiver of Court, 

If a party refuse^ to make the oath, the Court has no 
power to compel him to make it. The duty of the 
Court is to record as part of the proceeding, the nature 
of the oath pioposed, the facts that he was asked whe- 
ther he would make it and that he refused it together 
with any reason which he may a.^sign for his refusal. 
{Sreenivasa /ver, J ) KRISHNAPPA v. VaKAGAPPA 
Setty. 36 Mys H.C.R. 126 = 9 Mys L J. 362. 

S. 12 — Refusal to take special oath — Not con- 

dust re. 

No doubt the refu'^al to take a special oath is conduct 
which the Court is entitled to consider along with other 
evidence in the case but the refusal should not automa- 
tically he allowed to outweigh the positive evidence 
which has been adduced. Where therefore the plaintiff 
has pro<lu.'ed his account-books which the defendant 
calleti or', him to produce and he has given all the 
evidence necessary to support his case, his refusal to 
take a special oath offered by the defendant which the 
plaintiff considered derogatory should not be taken as 
reflecting on the truth of his claim. {Gnlle^ A J,CP 
Rameshwardas V, GOPijr. l.B. 1938 Nag. 92» 
142 I.C. 137 = A I.R. 1938 Nag. 62. 

-“S. 13— Child as witness — Duty to administer 

oalb— Omission, If curable. See OATHS ACT, S. 6, 
1935 A L J. 618 = A.I.R 1936 All. 679. 

OBITBE DICTA. See PRECEDENTS. 

OBSCENE PUBLICATION. Penal Code, 

S. 292. 

OBSTRUCTION. 

— —Of highway. See HIGHWAY. 

——Of pathway. See Cr. P. CODE, S. 133. 


, OPIUM ACT (1876), S. 3. 

I Of public servant. See PENAL CODE, Ss. 186 

I AND 189, ETC. 

! To ancient light. See EASEMENTS ACT (1882), 

; Ss. 15, 16, 33 AND 35. 
j OCCUPANCY HOLDING. 

I See (1) B. T. ACT (1885), SS. 22, 25, 87 AND 8^ 

ETC. 

(2) C. P. TENANCY ACT (1920), SS. 6, 12 AND 

13. 

(3) Landlord and Tenant. 

OCCUPANCY RAIYAT. 

See (1) BENGAL PaTNI REGULATION (1819). 

(2) B. T. ACT. 

OCCUPANCY RIGHT. 

See (1) AGRA TENANCY ACT, SS. l7, l8, 35,99 
AND 191, ETC. 

(2) Bengal Tenancy Act. 

(3) Chota Nagpur Tenancy Act (1908), 

s. 16. 

(4) landlord and Tenant.. 

(5) Madras Estates Land Act, S. 3 (16) (c), 
OCCUPANCY TENANT. 

See LANDLORD AND TENANT. 

OFFENCE. See PENAL CODE, S. 40. 

OFFER AND ACCEPTANCE. 

See Contract act (1872), s. 7. 

OFFERINGS— Share in— Liability to attachment and 
sale See C. P. CODE, S. 60— SHARE IN OFFERINGS. 
OFFICER’S REPORTS. 

See Evidence Act, S. 35. 

OFFICIAL ACTS. 

: See Evidence act ,Ss. 114 and 114, III. (^). 
i OFFICIAL ASSIGNEE. 

See (1) C. P. CODE, S. 80 AND O. 22, R. 10. 

I (2) INSOLVENCY. 

I (3) PRESIDENCY INSOLVENCY ACT (1909). 

! OFFICIAL DOCUMENTS— Privilege. Evi- 

I DENCE ACT, S. 123. 

OFFICIAL DUTY— Meaning of. A*?*? Cr. P. Code . 
S, 197— CONSlKUCiiON. 62 Cal. 276=A.I.R. 193# 
Cal. 838. 

OFFICIAL RECEIVER. 

See (1) C. P. CODE, S. 80 AND O. 22, R. lO. 

(2) Insolvency. 

(3) Provincial Insolvency act (1920). 
OFFICIAL RECORD. 

See Evidence act, S. 35. 

OPINION. See EVIDENCE ACT, SS. 32, 45 AND 5l.. 

OPIUM ACT (I OF V^rihy-Possession— Proof of— 
MasUr of the house. 

When at a search conducted by the Excise Inspector, a^ 

! packet of opium was recovered from a box in a room oP 
the house of which the accused was the master, he must 
be held to be the person in possession of opium. It is 
I not necessary for the prosecution to prove who put it in 
! that box. {Pandalai, J.) LaZAR FERNANDO v. 

: Emperor. I.R. 1931 Mad. 689 = 133 I.0. 1=32 Or. 
L.J. 967= 1930 M.W.N. 1103 = 34 L.W. 660 = 1931 
! Cr C. 664 (2) = A.I.R. 1931 Mad. 490 (2) = 61 M.L. 
i J. 854. 

; Ss. 3 and 9 — Import^' — Meaning of — Accused' 

I despatching opium from foreign territory to htmself 
j within British territory, 

j If the goods once come across the border of the 
j British territory into such territory, if they come for and 
i on account of the accused with his consent— let alone 
, his procurement — the offence of 'importing* is complete^, 
j Where the accused, a native of Assam went to Cooch 
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OPIUM AOT (1878). 

Behar and posted a parcel of opium ostensibly to a friend 
of his in Assam but in effect to himself. 

Held^ that the accused was guilty of having ‘imported^ 
opium, though he may also have been the person who 
‘exported' it from the foreign territory. 20 A. L. J. 
198 and 46 All. 146, Ref. {Kanktn, C, /. and C, C. 
Ghose, /.) SUPERINTENDENT AND REMEMBRANCER 
OF Legal Affairs, Kengai- v. Ludur Chandra 
Das. 69 Oa). 1066 - 36 0. W N. 466 « I R. 1932 Cal. 
186 = 1361.0 137 - 33 Or.L.J. 267 = 1932 Or.O. 466 
=A.LR. 1932 Cal 465. 

■ ■■■. '•Possession — Wife of hou^e owner. 

A wife cannot be held to be in joint possession with 
her husband of anything found in the house. 15 A. 129 
and 40 C. 898, Ref. {Pa»da/at, J,) LaZaw FERNANDO 
V Emperor. I.B 1931 Mad. 689-133 IC. 1 = 32 
Or.LJ. 967=1930 M W.N. 1103-34 L W. 660 = 
1931 Or C. 664(2) -A.I.R. 1931 Mad. 490 (2) = 61 
M.L.J. 864. 

S. 3 — ''‘Optiinf'* docs not include beinsi and 

hetncht. 

“Opium” as defined in S. 3 does not include opium 
prepared or in course of preparation such as beinsi and 
beinchi. Hence a person in possession of both beinsi 
and beinchi is not guilty under S. 9, Opium Act, but is 
guilty under S. 10 (<^}, Dangerous Drugs Act. 

C. /. and Das, J.) Emperor v. Ah Kim, 11 Bang. 
436 = 6 I.R. (Rang) 68 = 146 I C. 825 = 34 Cr.L.J. 
1086= 1933 Cr.C. 997 = A I.R. 1933 Rang. 258. 

S. 9 — Possession of beinsi and beinchi — Offence, 

if constituted. 

‘‘Opium” as defined in S. 3 does not include opium 
prepared or in course of preparation such as beinsi and 
beinchi. Hence a person in possession of both beinsi 
and beinchi is not guilty under S. 9, Opium Act, but is 
guilty under S 10 ((5), Dangerous Drugs Act. {Page, 
C J. and Das, J.) EmperoR z/. Ah Kim. 11 Rang. 
436 = 6 I.R. (Rang) 58=145 IC. 825 = 34 Cr.LJ. 
1085=1933 Cr.C, 997 = A.I R. 1933 Rang. 258. 

S. 9 — Possession of husband — If connotes that of 

wife also. 

The possession of the husband does not necessarily 
connote that the wife is also liable under S. 9, Opium 
Act. Where opium was discovered on a search being 
made in the house in which the accused lived, 

Held, that the husband alone was liable under S. 9 
and it cannot be presumed that the wife al>o was jointly 
in possession with him. {Mir Ahmad, A./C ) WaZIR 
V, Emperor. 168 IC. 698 = 8 R. Pesh. 60 (2) = S6 
Or.L.J. 1437 = 1936 Or.O. 449 (1) = A.I.R. 1936 Pesh. 
68. 

— S. 9 — Proof of possession — Evidence. 

The case for the prosecution was that a bundle 
containing opium was in the appellant’s room and was 
thrown out from that room as soon as the raiding party 
arrived. P. W. 1, :he Excise Inspector, in his evidence I 
stated that while he was searching the appellant’s room, ■ 
P. W. 2 shouted out to him from his loom that while i 
he was bathing he saw a man thiowing out a bundle ! 
P. W. 2, however, did not say that he made any such | 
statement and his evidence showed that he heard a I 
window opened with a bang and saw a bundle falling to 1 
the ground. He further stated that he saw a bald head 
flash fast appellant's window and that he thought that it 
mu^t be the appellant as he heard he was a smuggler. 
He however had to admit that immediately after that 
when he was taken by P. W. 1 to the appellant’s room, 
he could not then say that the forehead which he saw 
was appellant’s. The prosecution relied on the evidence j 
to the effect that the bundle was found lying on the I 
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ground just below the appellant’s window. The search 
list however did not state that it was found there. 

Held, that the evidence in the case might raise some 
suspicion but suspicion could not be the basis of a ccu- 
viction and that the prosecution had failed to substanti- 
ate the charge against the appellant by any reliable and 
satisfactory evidence. {Nasun Alt, on difftrence of 
opinion between Lort IVt I hams and M. C. Chose, //.) 
AMIN Shariff V. Emperor. 7 R 0. 66=151 1 0. 66 
= 35 Cr L.J. 1220. 

I S. 9 (a) — Illegal possession punishable — Illega- 

j liiy of search immaterial. 

I The Opium Act contains no provision directing that a 
I certain presumption shall be drawn on a search being 
i made. It is the mere illegal posse>^ion that is 
punishable, and that possession does not rest on 
I any presumption that the law orders to be drawn. Per- 
sons who make a search illegally render themselves liable 
to be sued for damages but their illegal action does not 
affect the question whether the person whose properly 
was illegally searched has committed an offervce under 
the Opium Act 4 L. B. K. 121, Kel on. {Dunkley, /.) 
Kyi Yar V. Emperor. 148 1 0 1045(1) = 1934 Or. 
i C. 616 (1) = A.I.R. 1934 Rang. 83. 

S.9(c) — Possession of smoking materials. 

The mere possession of the paraphernalia of opium 
smoking is not in itself an offence under S. 9 {c). 
{Carr,J) AH ShaUNG v. EmPEROR. I.R. 1931 
Bang. 111 = 1301.0. 367 = 1931 Or.O. 16 = 32 Or.L.J. 
i 606= A.I.E. 1931 Rang. 14. 

; S. 14 — Search by Excise Inspector — Unlawful 

, procedure — Assistance to — Conviction for — Legality of. 
In a case of assault or criminal force to deter public 
servant from discharge of his duty the test is whether 
the officer at the lime of the assault was lawfully dis- 
charging a duty imposed on him by law as such. Was 
.he doing what it was his duty to do, when he was 
assaulted? Unless the Excise Engineer had been autho- 
rised to enter a building and search, urrless he had 
reduced to wii ting the information received by him as 
I required by S. 14, Opium Act, he would not be acting 
: in the lawful discharge of a duty imposed on him by law 
! as an Inspector In attempting to make a search, and an 
i assault committed on him would not be an assault com- 
1 mitted on him in the execution of his duty and therefore 
• the person assaulting such Inspector cannot be convicted 
I under Penal Code, S, 353. 18 All. 246 and Queen v. 

! Roxhorough, 12 Cox. C. C. 8, Kel. on. {Eerreis, J. C. 

I and Aston, A. J. C.) EmpeROR v. Bhopo. 6 I R. 

' (Sind) 63 = 1461.0 43 = 34 Or.L.J 1147= 27 S.L.E. 
209= 1933 Or 0. 638 = A.I.R 1933 Sind 174. 

Ss. 14 and 20 — Information to be reduced to 

1 writing. 

S. 14 read with S, 20 requires an Excise Inspector, 
where a search is made in conaequei ce of information 
received, that the information should be reduced in 
writing. {Ferrers, J.C and Aston, A./,C,) EmpeROR 
Z'. Bhopo. 6 I.B. (Sind) 63 = 146 I.O. 43 = 34 Or L. 
J. 1147 = 27 S.L.R. 209 = 1933 Or.O. 638=A.I.B. 
1933 Sind 174 

ORAL EVIDENOE— Admissibility. See Evidence 
ACT, S. 92. 

OBDINANOE 

See INTERPRETATION OF STATUTES. 

Deposed chiefs — Removal ordinance, 

UNDER ACT OF STATE. A.I.R. 1931 P. 0. 246 
(PO.) 

ORIGINATING SUMMONS 

See (1) CALCUTTA HIGH COURT RULES. (O. S.> 
CH. XIII. 

(2) PRACTICE. 
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ORISSA TENANCY ACT (11 OF 1913), Ss. 3(3), 

4, 74 and 236 (2) — Scope and effect Chandnadar — 

Status of — If tenants- at-will — Liability to ejectment — 
Ejectment suit by lakhiraj bajiaftidar against chandna- 
dar — Burden of proof, 

A chandna tenancy is essentially a non agricultural 
tenancy, and if nothing further were known about it, 
the chandnadar tenant will have to be considered as 
holding from year to year and liable to be ejected by a 
proper notice to quit; and the chandnadar in such cir- 
cumstances could only resist a suit in ejectment by prov- 
ing a custom entitling him to continue in occupation. 
But the scheme of the Orissa Tenancy Act suggests that 
the legislature could never have contemplated that a 
-chandnadar should be in a worse position than even a 
non^oecupancy raiyat as regards his liability to ejectment 

5. 236(2) of the Act, which provides that the incidents 
of the tenancy of a chandnadar shall be regulated by 
local custom, does not itself indicate whether the local 
custom or usage regulating the ejectment of a chandna- 
dar is to be proved by the landlord or by the chandna- 
dar\ but having regard to the status of the chandnadar 
as gathered from the definition in S. 3 (3), and his 
express inclusion in Ss. 4 and 74, and to the fact that 
all other tenants under the Act are protected from evic 
tion except on specified grounds, S. 236 (2; ought to 
be taken to provide in effect that while the landlord is 
not entitled to eject the chandnadar for arrears of rent, 
his right to eject him on other grounds shall be regulat- 
ed by local custom or usage, and will only be available 
so far as is permitted by local custom or usage. The 
onus of proof that in ordinary suits for ejectment shifts 
to the tenant on the landlord proving his title as such 
thus shifts again to the landlord in view not only of the 
way in which the Act has dealt with the rights of the 
•landlord to eject by confirming it to specified grounds in 
the case of all other tenants, but also of the protection 
which the Act was designed to give to the chandnadar 
together with the measure of permanence expressly con- 
ferred on him by S. 74 of the Act. The landlord is 
therefore not entitled to eject a chandnadar except 
when he proves a local custom or usage in support. 
Where, therefore, a lakhiraj bajiaftidar in a tempora- 
rily settled estate sues to eject a chandnadar after service 
of a notice to quit, it is for the plaintiff to prove a local 
usage or custom in support of his claim to eject, even 
though he proves his title and not for the defendant to 
prove a custom to defeat the claim. 16 F.L.T. 858 and 
16 P.L.T. 861, Overr. (See infra,) {fCourtney-Terrell ^ 
€•/,, Dhavle and Agarwala^ JJ.) JAHABAJ KHAN v, 
Sri Krishna Dev. 16 Pat.L.T. 864-A.I.R. 1936 
Pat. 29 (P.B ). 

3. 4 — Chandnadar — Status and rights of — If 

tenant at-will — Liability to ejectment. See ORISSA 
Tenancy act, Ss 3 (3), 4, 74 and 236 (2). 16 Pat. 
LT. 864-A.I.R. 1936 Pat. 29 (P.B.) 

*3. 4— —Chandnadar — Position and status 

of — N ature of tenant y, 

Chandnadars are recognized as tenants in S, 4 of the 
Orissa Tenancy Act, but they are neither tenure holders, 
nor raiyats, nor under raiyats. The incidents of the 
tenancy of the chandnadars aie not to be found in the 
Act itself, but are left to be regulated by local custom 
or usage. (Das and Poster, //.) KedaR NATH MUL- 
LICK V. Bikal Prusti. 16 Pat L.T 861. 

"^38. 4 and 236 — Scope of — Chandnadar — Posh 
tion and rights of — PJ ature of tenancy — ^Permanent 
tenancy — Custom — Onus of proof. 

The Orissa Tenancy Act has avoided an enumeration 
of the incidents of a chandna tenure and has left the 
whole matter to be regulated by local custom or usage. 
The chandnadars did not belong to the agricultural 


ORISSA TENANCY ACT (1913), S. 193(1)}. 

classes but were shop-keepers, artisans and labouring 
classes; and originally they were only tenants at will 
unless the contract between them and their landlords 
gave them higher rights. A chandnadar who claims per- 
manent rights to remain on the land and resi:&ts his 
landlord's suit for ejectment on that ground has the 
burden on him to establish that either under contract or 
under custom he holds a permanent right. It is not for 
the landlord plaintiff to prove that there is no such local 
custom or usage. (Das and Foster, JJf) KRISHNA 
Charan Mahanty V, PUNAi. 16 Pat.L.T. 858. 

— — S. 31 — Purchase of holding — Landlord not 
aware at the time — Suit for registration fee — Limita- 
tion, 

A landlord, who becomes aware of the purchase exf a 
holding at the time, cannot at once sue the purchaser for 
ejectment or registration fee; S. 31, Orissa Tenancy Act 
gives the purchaser one year for applying to the land- 
lord for registration. The period of limitation for a 
suit in ejectment or for recovery of registration fee would 
therefore begin to run only one year after the transfer. 
But the position would be different when the landlord is 
not shown to be aware of the purchase at the time and 
the purchaser has not asserted a right to hold on his own 
account until very shortly before suit. Since subletting 
or mortgaging for not more than nine years is permis- 
sible under the Act without the landlord's consent, and 
since the landlord may accept rent from any agent of the 
raiyat, when it is paid on behalf of the riiyat,such 
acceptance of lent cannot indicate or imply recognition 
of his part of the inieiest oi possession of the person 
making the payment, much less can he be held to be 
aware of any intention, on the part of the transferee to 
claim under a purchase, irrespective of the landlord’s 
consent. A suit for registration fee is on the same 
footing as a suit in ejectment, so far as limitation is con- 
cerned, under the Orissa Tenancy Act. (Dhavle, /•) 
Nalini Kanta MUKERJI V, Gobinda RAMANUJ 
Das. 6 R.P. 709-160 I.C. 102= A.I.R. 1934 Pat. 
458. 

— —<>8. 74 — Scope and effect of — Ejectment of chan- 
dnadar — Suit by lakhiraj bajiaftidar — Burden of proof 
— Permanent right of occupancy. See ORISSA TENANCY 
ACT, SS. 3 (3), 4, 74 AND 236 (2). 16 Pat.L.T. 864 = 
A.I.R. 1936 Pat. 29 (F.B.). 

— S. 193 — Abtlicability — Suit for ejectment of 
Chandnadar — Jurisdiction of Civil Court, 

A suit for ejectment of a chandncuiaris not a suit 
“under any portion of this Act**, within the meaning of 
.S. 193 of the Onssa Tenancy Act. The Act contains no 
provisions for ejectment suits as against chandnadars 
and the incidents of their tenancy are not to be found in 
the Act itself, but are left to be regulated by local cus- 
tom or usage. S. 193 has no application to a suit for 
ejictment of a chandnadar , and the Civil Court con- 
sequently has complete jurisdiction to deal with the 
matter. (Das and Foster, JJ,) Kedar NaTH MUL- 
LICK V, Bikal Prusti. 16 Pat.L.T. 861. 

S. 193 (b) — Scope — Suit against tahsildar in 

respect of rent collected and pad iy lending and money- 
lending business carried on by him — Jurisdiction — Civil 
or revenue. 

Under S. 193 (b) of the Orissa Tenancy Act the juris- 
diction of the civil Court cannot be ousted unless the 
subject of dispute is exclusively within the jurisdiction of 
the revenue Court. Hence, when a suit is filed for ac- 
counts against a tahsildar who had collected rent and 
had als a carried on a paddy- lending and money-lending 
business on behalf of his principal, part of the claim is 
cognisable by the civil Coart and part by the Revenue 
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Coart, and consequently the suit could be properly insti- 
tuted in the civil Court. (^DhavU and James, JJ^) 
PADMA CHaRAN NAIK v. ASHUTOSH CHANDRA 
Mitra. 13 Pat 610 = 6 K.P, 701=160 1.0.66= A. 
I.B. 1934 Pat. 439. 

-3. 193 (h)— by zamindar against agent for 

accounts — Items received by agent in management of 
landed estate — Jitrisdiction of Civil Court, 

Where in a suit for accounts by a principal against 
his agent the majority, if not all of the claim, is in res* 
pect of money received or account kept by defendant as 
an agent employed in the management of a landed estate 
in the course of his employment as such, the suit in so 
far as it refers to moneys received in respect of paddy 
lending and money-lending is maintainable in the Civil 
Court; but so far as it refers to money received on ac- 
count of rent collections it is within the exclu'^ive juris- 
diction of the Revenue Court. An order by Civil Court 
granting the plaintiffs liberty to withdraw that portion 
of the claim is proper order, {/Rowland, /.) SUSILA 
Bala Dasi &. Udaynatk Mahanty. I.B. 1933 Pat. 
197 = 143 1.C. 342=A.I.B. 1933 Pat. 90. 

— -S. 228 — Purchaser prior to execution sale — 
Whether can set aside sale. 

A purchaser of the holding prior to an execution sale 
can apply to the Court to set the sale aside after the 
judgment -debtor has withdrawn a deposit which he has 
previously made and the Court has directed the sale to 
be set aside. {Agarwala, y.) DHANESWAR RaUT v. 
Raghunath Jena. I.B. 1933 Pat. 208 = 143 I.C. 
6e6=AJ.B. 1933 Pat. 88. 

— -S. 232 — Applicability — Compromise regarding 
disputed occupancy right — If illegal, 

S. 232 of the Orissa Tenancy Act has no application 
to cases where the existence of the occupancy right itself 
is in dispute between the landlord and tenant, and a 
•compromise is effected settling that dispute either by 
affirming or denying the right. The section only invali- 
dates contracts between a landlord and tenant if they 
take away an occupancy right existing at the date of the 
contract. {Pkavle, J.) MadHUSUDHAN Mahanty 
V, NOROTTam Bakik. 154 I C 849 = 7 B.P. 496^ 
16 Pat L T. 122= A.I.B. 1936 Pat. 206. 

- " ■ ' ’Ss. 232 (1) (c) and 74 — Chandnadar not a rai 
yat — Transferability of rights — Consent of landlord 
necessary-^Lccal custom. 

A chandnadar whose interest has been recorded in the 
record-of rights is not a mere tenant-at^will liable to 
•ejectment on a mere notice to quit from his landlord. 
The right of transfer of occupancy holding subject to 
the payment of certain property of the purchase- money 
to the landlord was expressly conferred on occupancy 
raiyats by the Orissa Tenancy Act. But there is nothing 
in the Act conferring such a right on chandnadar. 
The rights of a chandnadar are not transferable with 
out the consent of the landlord and the onus lies on the 
transferee to prove the existence of the local custom or 
usage by which the tenancy is transferable. Where no 
such local usage has been proved and chandnadar has 
abandoned his tenancy the landlord is entitled to eject 
the trespassers that may have got into possession and 
re-enter into direct occupation of land. If a person who 
has acquired by purchase is described in the Record of 
rights as a chandnadar the onus is cast upon the person 
who attempts to eject him of proving local usage which 
rebuts the entry in the record-of-rights and the Civil 
Court should require strong evidence to rebut the 
presumption of correctness attached to the record-of- 
Tights. {Dhavle and James, JJ.) CHINTAMONI 
Rout Sriram Chandrakar. 6 B.P. 668 = 149 
1.0. 805=A.IB. 1934 Pat. 422. 


OXJDH OIVIL BULBS, Ob. II, B. 72 (2J. 

—3. 236 — Chandnadars — Classes of. 

Under S. 236 of the Orissa Tenancy Act two classes 
of chandnadars are defined. The first is the chandnadar 
who is a raiyat holding his homestead otherwise, than 
as a part of his holding as a raiyat in which case the 
incidents of his tenancy are regulated, generally 
speaking, by the provisions of the Act applicable to 
land held by a raiyat. The second class is that of the 
ordinary chandnadar who is not a raiyat. The incidents 
of his tenancy are regulated by local custom or usage 
and his rent is liable to re assessment on each revision of 
land revenue settlement. {Dhavle and James, J JI) 
CHINTAMONI ROUTz/. SriRAM CHANDRA KAR. 

6 B.P. 658 = 149 I.C. 805 = A.I.B. 1934 Pat. 422. 

- ■■■3. 236— Chandnadars — Incidents of tenancy — 

Custom or usage, 

Chandnadars were originally shop-keepers, artisans 
and labouring classes, who having no arable land in the 
village, pay rent for homestead lands only. Their posi- 
tion as tenants is recognized in the Orissa Tenancy Act, 
but they are neither tenure-holders nor raiyats nor 
under raiyats, under S. 236 of the Act, their incidents 
are to be regulated by custom or usage. {^Das and 
Foster, JJ,) KEDAR NATH MULLICK v. BIKAL 
Pkusti. 16 Pat.L.T. 861. 

8. 236 — Chandnadars — Status — Local usage. 

There is no bar in the Tenancy Act to the accrual of 
occupancy rights in a homestead held by a raiyat other- 
wise than as part of his holding as a raiyat. It is no- 
where expressly laid down that a chandnadar is a tenant- 
at-will. The incidents of his tenancy are to be regulated 
by the local custom or usage. The mere fact that they 
are liable to be assessed to separate rent is not inconsis- 
tent which the incidents of a right of occupancy in view 
of S. 236 (1). ^Rowland, J,) SaNATAN SaHN v. 
Bhaja Sahu. I.B. 1933 Pat. 194=143 I.C. 271 
= 14 Pat.L.T. 688 = A.I.B. 1933 Pat. 92. 

-3. 236 (2) — Construction and scope — Chandtsa- 

dar — Incidents of tenancy — Local custom or usage — 
Onus ol proof in suit for ejectment. See ORISSA 
Tenancy act, Ss. 3 (3), 4, 74 and 236 (2). 16 Pat. 
L.T 864= A.IB. 1936 Pat. 29 (F.B.). 

OTHBB BEMEDY OPEN. 

See (1) CERTIORARI. 

(2) C. P. CODE, S. 115 AND O. 47, R. 1. 

OUDH CHIEF COUBT BULBS, Chap. \VL-Read- 
inginCkimbers of practising Advocate — Need for 
compliance with rule before applying for enrolment. 

The object of the rule is to prescribe the necessity of 
reading in the Chambers of a practising Barrister or 
Advocate, irrespective of the fact whether it is done be- 
fore or after the call to the bar, but it should be done 
before making an application for enrolment as an Advo- 
cate. ^Hasan, C.J. and Pullan, J,) ASHAFAQUE 
Husain, /«r^. 6 Luck. 264 = 14 O.L.J. 297=I.B. 
1931 Oudh 146 = 130 I.C. 338 = 8 O.W.N. 165 = 
ALB. 1931 Oudh 16. 

OUDH OIVIL BULBS, Oh. II, B. 72 {2)-Date fix- 
ed more than one month ahead for examination of wit- 
nesses— Susnmons not applied for within lO days — 
Plaintiff not entitled to adjournment* 

When a date more than one month ahead is fixed for 
the examination of witnesses, and the plaintiff does not 
within 10 days thereof apply for summons to his wit- 
nesses, he cannot legally claim any right to have his 
case adjourned if his witnesses were not served before 
the date fixed for hearing of the case. {Nanavutty, /.) 
SiTAL PRASAD V* SlDDHl. 149 1.0 983 = 6 B.O. 606 
«11 O.W.N. 278=A.I.B. 1934 Oudh 866. 
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OTTDH OlVIL BULBS, B. 190. 

— — E. 190 — '' Ancestral land"— Grandson with life 
interest under will of Talukiar — Interest of—ExecU' 
ttoti against— Jurtsdictton ot Civil Courts, 

The Talukdar of an estate had made a will by which 
he bequeathed his properties to his son for hfe and then 
to his grands ons. One of the grandsons was the judg- 
ment-debtor but the will conferred only a lifc-estaie on 
him without pow’crs of transfer. It was held by the 
Sub Court that by rea'^on of S. l5 of the Oudh Estates 
Act, the intciest of the judgment-debtor had ceased to 
be an ‘estate’ within the nieaning of the Act or ancest- 
ral land^ within the definition in R. 190 of the Oudh 
Civil Rules and that the Civil Court had jurisdiction to 
entertain an application for execution. 

Heldy that the judgment-debtor wa's, if not the 
immediate, a possible heir within Cl. (2) of S. 13 {a) 
of the Oudh Estates Act, that S. 14 applied and not S. 
l5, that the properly was part of an estate as defined in 
the Act and ‘amestral' within the meaning of R. 190 j 
and that the execution should be transferred to the j 
Collector. {Srtvastava ami Ktsch, J j!) ADVA DaT | 
Ram V, Lala Gopai. Das. 6 Luck 697=1 R. 1932 
Oudh 370 = 139 I.C. 633 = 9 O.W.N. 847 = A.LR. 
1932 Oudh 313. 

B. 190 Applicahtltty — Ancestor sh(nvn 

to have been mortgagee at the first regular settlement — 
Mortgage subsequently foreclosed — Properly^ if '^ances- ! 
trar. 

In order to make out that the land is “ancestrar* ! 
within the meaning of Cl. (<j) of R. 190 of the Oudh; 
Civil Rules, it is necessary for a party to show that he 
or his ancestor was the full proprietor at the time of the j 
first regular settlement. "I'he mere fact of the ancestor 
having been a mortgagee at that time and the mortgage ; 
having subsequently been foreclo‘*ed, would not make | 
the properly “anrestrar* within the meaning of R, 190. 
{Srjz>ttsta7‘a and Nafiavutty^ / J-) A JAY VaRMA v. 
Shy AW Behaki Sahgal. 6 R.O. 507 (1) = 11 O W. 
N. 769-148 I.C, 1206 (1) = A.I.R. 1934 Oudh 359. 

' -R. 190 (c) — Construction — ‘ Directly or in 
directly inherited" — Ancestral property — Gift to son in- 
law — Inhvntance by Ms sons — If becomes ancestral. 

Where an ancestral estate is gifted by a landholder to 
his son in-Dw, and after his death, is inherited by his 
sons, the latter, though grandsons of the donor, cannot 
be said to inherit it from their maternal grandfather i 
“directly or indirect]y”bo as (o make itancestral in their ; 
handswTthiii the meaning of K. 6C(f } of the Oudh Civil i 
Rules (At anavuity and Thomas y J/.') jANG BaHA- I 
DiJR SiNCH v.Ewaz Mohammau, 10 Luck 469 = 

7 R.O 367 = 163 I.O. 612 = 11 O.W.N, 1626 = A.I.R. , 
1935 Oudh 166. 

■ R 211— Sale by Collector in execution of decree ; 

of f'lvil t V)urt — Sale, w'hen complete. See LIMITATION 
Act, Art. 166. 1985 O.W.N. 208«AI.R. 1935 i 
Oudh 131. 

-- — -R. 239— Probate proceedings — Transfer by 1 
District Judge to Subordinate Judge — Proceedings ; 
becoming contentious after transfer — Jurisdiction of i 
Suboidinate Judge. AV<f SUCCESSION ACT (XXXIX ‘ 
OF 1925), S. 265. 1936 O.W.N. 656 = A.I.R. 1936 
Oudh 415. 

— ~B 239--Subordinate Judge as District Delegate 
•— Jaris?du'ti(m in contentious cases— Su('Ces»ion Act. Ss. 
265 and 2H6. .SVr SUCCESSION ACT, SS. 265 AND 
28(). 151 I.C. 843. 

B. 240— Subordinate Judge District Delegate — 
Transfer of contentious proceedings to — Legality. See 
Succession act, ss 265, 272 and 286. ii o.W. 
N. 1481=A.I.B. 1935 Oudh 38. 


( OUDH COURTS ACT (1926), S. 12 (1). 

I — Ch VII, R. 285 — Advocate of not less than 10 
years' standing tn Oudli^ — Interpretation. 

An advocate cannot be considered t© bean Advocate 
of ten years* standing inOudh unless he has been enrol- 
led as an advocate of the Judicial Commissioner's Court 
or of the Chief Court for a period of ten years. The 
period during which he was enrolled as a pleader c 2 ii\x\ot 
be taken inio account. {King, C.J, and Zui-ul Kasan^ 
/.) Mr. Hari Krishna I.al Manucha, In re, 169 
: I.C. 261 = 8 R.O. 168 = 1936 O.W.N. 1225=A.I.R. 
1936 Oudh 116. 

R. 287 (iv) — Applicability — Pleader enrolled as 

' advocate 

Rule 287 (/rOof the Oudh Civil Rules does not apply 

■ to a pleader who is enrolled as an advocate under the 
' Indian Bar Councils Act, though he was originally 

enrolled as a pleader. {Srivadava and Zia-ul- Hasan, 

jj ) asghak Husain v, Har prasad Sanp. 1936 
CrC 25=168IC 278 = 8 R.O. 82 = 1935 O.W.N. 
1029 = A.I.R. 1936 Oudh 18. 

R. 289 (2) — Certificate ot pleader's fee — When 

to be filed. 

The rule flealing with pleader’s fee should be strictly 
observed. Hence, where a certificate of pleader’s fee is 
filed only after the commencement of arguments the fee 
should not be allowed in the costs of the suit of the 
party. {Raza and Smith, J Jf) ABDUL Bari Khan 
V. Na.'^ir Ahmad Khan. 30 0 W N. 201=160 I.C. 
330= 6 R.O. 636 = A IB. 1983 Oudh 142. 

• R. 289. (10) — Pleader's fee — Vakalatnama 

filed on first date fixed for hearing. 

Where the vakalatnama is filed on the first date fixed 
for hearing of the case but not before that date the 
Court may tax half the ordinary he. {fitsheshwar 
Nath and Ktsch, J/) SURAJ Bali v, MahaDEO 
Prasad. 7 Luck. 250 = 137 I.C. 678 = 1 R. 1932 
Oudh 269 = 8 OWN. 1163 = AIR. 1932 Oudh 
i 46. 

Appendix D, Jorm Z— Applicability — No 

■ negligence on part of decree^holder. 

Where no negligence on the part of the decree-holder 
is proved. Form No. 3 of Appendix D at p 97 of the 
Oudh Civil Rules cannot apply. {Ntinaruitv, J.) BeNI 
Mapho V. Binpesri Singh. I.R 1933 Oudh If 9 = 
143 1.0.189-10 O.WN. 263 = A.I.R. 1933 Oudh 
226. 

OUDH COURTS ACT (IV OF 1926\S,7— Pecuniary 
juri \dtcti on— G overnment Pf onnssory Notesr—Face 
value. 

Where the subject-matter of a suit consists of a fund 
consisting of five Government Proniissor> Notes of the 
total face value of Rs. 5,43,000 and of the market value 
of Rs. 3,32 587 8. the face value determines the jurisdic- 
tion. {Smith,/,) Mahomed Sapio Ali Khan v, 
Kazim am Khan. 9 Luck. 507 = 1501.0. 193 = 11 
OW.N. 323 = 6 R O. 619 = A.I.B. 1934 Oudh HR 
(2). 

S. 12 (1) — .Application under S 34 Trusts Act — 
Order di^mis'.ing — Appeal. See APPEAL— 1 RUSTS 
ACT, S. 34. 11 O.W N. 1683 = A.I.R 1936 Oudh 72. 

S. 12 (1) and (2)— Applicability— Order of 

single Judge granting review’ — Appeal— Judge rot certi- 
f>ing case as fit one for appeal. See C.P. ('ODF, O. 43,. 
R. 1 {w) and Oudh Courts act, S. i 2 (i) and (2). 

II O W N. 1 ?87. 

S 12(1) — Derision of single Judge of Oudh 

Chief Court — Appeal to Privy Council — Permissi^ 
btliiy. 

The provisions of S. 109 of the Code should be read 
subject to the special jurisdiction conferred under S, 12 
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OUDH COUBTS ACT (1925), 8. 12 (2). 

(1) of the Oudh Courts Act. Consequently an applica- 
tion for leave to appeal to the Privy Council from the 
decUion of a Single Judge of the Chief Court. (^Hasun^ 
CJ» and Biiheshwjr Nath, /.) MaHOMED AZIM 
Khan v, Mumtaz Ali Khan. IB. 1931 Oudh 425 
«13A 1.0. 1017-8 O.W.N. 1207- A.IE. 1932 
Oudh 163. 

— S. 12 (2) — Appeal under— Memorandum of 
cross objection — Right of defendant— Leave of Court 
—Necessity. 1935 O.WN. 8 = A.1.B. 1935 Oudh 
88 . 

— — S. 12 {2)^Furt her appeal — Certificate of fitness 
— Grant of, 

A decision which is neither opposed to any general 
principle of law, nor involves a question ot public inter* 
est, nor is contrary to any recognized precedent, is not 
a fit one for a further appeal under S. 12 (2) of the 
Oudh Courts Act. {^Manavutty^ /.) IB RAHIM BEG v, 
Aziman. 1935 O.W.N. 1388- A.IB. 1936 Oudh 
192. 

———3. 12 (2) — Third appeal — Ground for — Jndg^ 
ment tn accordance 7oith Privy Council decist ot. 

A judgment of a single JuJge based upon a decision 
of the Privy Council is not fit for a third appeal under 
S. 12 (2), even if the question involved is one of general 
and public importance. {^Manavutty^ J.) JAI DEBl 
Kuar Z/. SRIPAL SINGH. 6 R.O. 367 (2) -147 I.O. 
1225-11 O W.N 264(l)-A.I.a. 1934 Oudh 130. 

S. 20 —Enrolment of advocate — Reading tn 

chambers of advocate. 

The object of the rule is to prescribe the necessity of 
reading in the chambers ot a practising Barrister or 
advocate, irrespective of the fact whether it is done be- 
fore or after the call to the bar, but it should be done 
before making an application for enrolment as an advo- 
cate. {/damn, C.J. and Pul/an, J.) ASHF.AQUE HUS- 
SAIN, In re. 6 Luck 254-14 O L.J. 297 -IB. 1931 
Oudh 146 - 130 I.O, 338 - 8 0. W.N. 155 - A.I.B. 1931 
Oudh 16. 

• S. 31 (1) — Probate proceedings — Transfer by 

District Judge to Subordinate Judge — Proceedings 
becoming contentious after transfer — Jurisdiction of , 
Subordinate Judge. SUCCESSION ACT (XXXIX | 
OF 1925), S. 265. 1936 O.W.N. 555-A.I.R. 1935! 
Oudh 415. 

3. 31 (2) and Oudh Civil Rules, R. 240— Sub- 
ordinate Judge District Delegate — Transfer of conten- 
tious proceedings to — I.egality. See SUCCESSION ACT, 
SS. 265,272 AND 286. 11 O.W.N. 1481-A.I.R. 
1935 Oudh 38. 

OUDH ESTATES ACT fl OF 1869)— E/fect—f^ested 
rights^ if affected. 

The Oudh Estates Act does not divert tights which 
had already been granted by the Government before the 
passing of the Act. 26 All. 119 (P.C.), Rel. on. 
\Lord W fight.) RaJA MOHAN v. NlSAK AHMAD 
Khan. 60 LA. 103 = 8 Luck. 65-IR, 1933 P.O. 
166-14310. 895 = 1933 MW N. 303=10 O W.N. 
601-A.I.R. 1933 P.O 95-64MLJ. 455 (P.C.). 


j OUDH ESTATES ACT (1869). 8. 8. 

j The Oudh Estates Act confers on the registered 
talukdar the absolute legal title as against the State and 
against adverse claimants to the taiukdari but it does 
nut relieve the talukdar from any equitable rights and 
obligations to which with a view to the completion of 
the settlement he might have subjected himself by his 
' own valid agreement. Where trusts or equitable obli- 
i gallons of this character {.e.g,^ in the nature of a family 
; arrangement) are established they would be binding upon 
! and enforceable as against the registered talukdar, 
\{Lord Piiright.) Raja Mohan v, nisak Ahmad 
Khan. 60 I. A 103-8 Luck. 66 = IB. 1933 PC 
156-143 1.0.395 = 1933 M.W.N. 303-10 OWN 
601-A.I.R. 1933 P.O. 95-64M.L J. 465(P.6.)/ 
•^Succession to non-taluqdari property — Single 
i heir descent, 

I Held^ that according to the family custom of single 
I heir descent the title to the non-talmjdari property also 
i vested in the same person in whom it had vested as 
I regards the taluqdan estate under the sanad. {iVazir 
j Hasan, C,J, and Pullan, J.) EjaZ A LI KidwaI v, 

I Special Manager, Court of Wards 6 Luck. 
106- I.R. 1931 Oudh 113 (2)- 130 I.O. 66 (2) = 7 O. 

! W.N 988 = A.I R. 1920 Oudh 610. 

[Affirm. 68 M.L J. 397-1935 O.W.N. 178 (P.C.)]. 

Ss. 2 and 10 — — Declaration made by 

I taluqdar. 

I A declaration made by the taluqdar in answer to the 
j circular letter i.ssued by the Chief Commis.sioner of 
i Oudh in which the taluqdar expressed his wishes with 
I respect to ihe devolution of his property after his death 
consii’utes a will within the meaning of the Act. 31 I. A. 
259, Ref. (H'azir Hasan, C.J, and Smith, J.) Gaya 
bakh^^h Singh s;. Deo Singh. 9 Luck 484-150 
I.O 495-7 B.O. 1-11 O.W.N. 351-A.I.R. 1934 
Oudh 190. 

' ' • ■ S. 3 — ‘ Estate*' — Non-taluqdari property. 

Non-taluqdari property is not an estate within the 
! meaning of S. 3. (Nanavutty, /) MaHOMED AZIM 
I Khan v. Raja Saiyid Mahomed Saadat Ali 
I Khan. 136 I.O 642-IR 1932 Oudh 130-8 O.W. 
N. 349- A I.R. 1931 Oudh 177. 

S Z—'* Estates" — V iilages settled on the taluqdar 

and decreed by the first settlement of Oudh, 

Where the second summary settlement in respect of 
certain villages was made wdih the taluqd.ir between 
j 1 — 4 — 1853 and 10— 10 — 1859 and those villages were 
i decreed to him by the first regular settlement of the 
■ province of Oudh. 

Held, that these villages constituted an estate within 
I the meaning of the definition of that word in the Act. 
i 40 I. A. 170, Ref. {fVazir Hasan, C.J, and Smith, J.) 
Gaya Bakhsh Singh v. Ueo Singh. 9 Luck. 484 
: -7R.0 1 = 1501.0.495 = 11 O.WN. 351-A.I.R. 
i 1934 Oudh 190. 

i S. 3 — Scope — Talukdar — Status of — Sanad — 

I Effect of —Entiles in khewat at revisional settlement— 

I If can alter rights conferred by section. See U.P. LaND 
i REVENUE act, S. 32. 11 O.W.N. 1064. 

S. Z—Taluqdari villages — Whether include 


Satiads — Limitation to nearest male heir — Mean- 
ing and tffect of. 

The limitation in the sanads to the nearest male heir 
is a limitation to males claiming through males, or in 
other words, to male agnates. i^Sir John Wallis,) 
ABDUL LATIF khan v. MT. ABADI BEGAM. 61 I A 
322=9 Luck. 421-7 R.PO. 14=160 I 0. 810-11 
OWN. 977-60 OLJ. 329- A I.R. 1934 P.C. 188- 
67M.LJ 894 (P.O.). 

' " Scope — Trusts and equitable obligations — En- 
forceability against registered talukdar. 


villages awarded by settlement dec fee. 

I The expression “Taluqdari villages*’ is not confined 
I merely to the villages mentioned in the list attached to 
the sanad but includes villages which may subsequently 
have been awarded by what is known as a settlement 
decree, and the best evidence on this point is to be 
found in the settlement record of rights. 3 Luck. 326, 
Ref. {Hasan, C .J and Pull an, J.) ABaDI BEGAM 
z;. Mahomfd Khalil Khan. 6 Luck. 282-I.R. 
1931 Oudh 305-132 I.O. 763=7 O.W.N. 1010 = 
< A.I.R. 1930 Oudh 481. 
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OUDH ESTATES ACT (1869), S. 3. ' 

(Amended by Act, 1910) S. 3, Bxph—Seop^ : 

ami effect of, ' 

The explanation to S. 3 of the Oudh Estates Act was ; 
inserted ex nbandanti cautela, because of a groundless ■ 
apprehension that the Crown Grants Act (1895) might j 
be held to nullify the provisions of S. 22 and the amend- , 
ment to S. 3 ol the Act; but it no way affects the I 
amendment in the body of S. 3, which secures that | 
succession to impartible estates should be exclusively ' 
governed by S. 22, and that limitation in the sanads i 
should be wholly superseded. {^Sir John Wallis ) , 
ABDUL LaHF khan V. MT. ABADI BeGAM. 61 I. j 

A. 322 -9 Luck. 421 = 7 RP.0. 14 = 160T0.810 = 11 
O. W N. 977 = 60 O.L J. 329 = A.IR. 1934 P.C. 188 = . 
67 M.L. J. 894 (P.C.). 

— S. Execution sale of taluqdari property — < 
Purchase by atwther taluqdar — Rights of purchaser. 
Where in execution of a decree against a taluqdar, i 
another taluqdar purchases some of the taluqdaii i 
villages, the transaction amounts to a transfer by one j 
taluqdar in favour of another taluqdar and therefore | 
under S. 4 of Act I of 1869, the purchaser is entitled to i 
hold the property subject to the same conditions as the | 
transferor, and the villages must be treated as part of { 
the taluqdari estate of the auction-purchaser, {//asan^ 
C, J,and Pullan, J.') ABADI BEGAM z/. MaHOMED 

Khalil Khan. 6 Luck 282*=I.R 1931 Oudh 305 = 
132 I.O. 753 = 7 O.W.N.1010=A.I.E.1930 Oudh 481. 

S. 8 — fists — Entry of dead man's name — Effect 

on status and rights. 

It is a matter of familiar knowledge that entries of , 
dead men’s names in the lists framed under S. 8 of the 
Oudh Estates Act are not uncommon, but the death of 
a talukdar before the promulgation of the statute makes 
no difference in his status or in his rights. (5<r Shadi 
Lai,) EJAZ ALI QUIDWAI v, SPECIAL MANAGER, 

COURT OF Wards, Balrampur Estate. 1935 A, 
W,E. 258 = 164 I.C. 27 = 41 L.W. 242 = 7 R.P C. 138 
«61 O.L.J. 102=1936 O.W.N. 178 = 1935A.L.J. 744 
=A I.E. 1936 P.C. 63 = 68 M,L.J. 397 CP.C.). 

■ S. 8 — pisi under — Entry of name of deceased 

person, | 

Entry of deceased taluqdars’ names in the lists pre | 
pared under S. 8 was not an uncommon event, 31 I. A. 
30; 321 I. A. 203; 11 I.A. 5l and 43 I. A. 269, Kef. 
(Watir Hasan^ C,J. and Pullan, /,) EjAZ Ali , 
KIDEWAI V, SPECIAL MANAGER, COURT OF WARDS, i 

6 Luck. 106 = I.B. 1931 Oudh 113 (2)= 130 I.C. 65 
(2) =7 O.W.N 988= A.I.E. 1930 Oudh 610. I 

;^as amended),S.8 — — Right of cousin ' 

of deceased to succeed. | 

A Mahomedan legal owner of an estate governed by j 
the rule of primogeniture cannot create any title in his j 
cousin in the estate by associating his name in all his j 
legal transactions or even by keeping him in his joint | 
pos.sessinn, when the cousin’s name has not been enter- | 
ed in revenue papers by the authorities. Mere volition j 
on his part is wholly ineffectual. 25 I. A. I6l and ; 
45 I.A. 134, Kef. {fVaztr Hasan, C, J, and Pul- ^ 
Ian, /) EJAZ Ali kidwai z/. Special Manager, i 
Court OF Wards. 6Luck 106=I.R, 1931 Oudh I 
113 (2) -130 I.C. 66 (2;=7 O.W.N. 988 = A,I.R. i 
1930 Oudh 510. ! 

— I S. S—Wido7tp constituting herself trustee not- 

withstanding sanad — Decree for under -proprietary 
rights against her — If binds beneficiaries — Widow gift- 
ing property before suii—Efftct of. 

Where a widow, notwithstanding the grant of a sanad 
in her favour with absolute title followed by the entry 
of her name in the lists prepared under S. 8 of Act I of 
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1869, constitutes herself a trustee on behalf of the re- 
mainderman and her co widow for the purpose of carry- 
ing into effect the will of her husband, a decree for 
under-pioprietary rights obtained against her binds the 
remaindciman and those who derive title from hini.The 
fact that the widow bad parted with her life estatebefore 
the suit by executing a deed of gift in favour of her 
nephew, la immaterial, because, she still represented the 
estate held by hei as a trustee on behalf of the remain- 
derman and her co widow'. Just as a trustee cannot set 
up any title adverse to that of the cestui gue trust, so 
also the beneficiary cannot repudiate the bona fide acts 
of the trustee entered upon for the benefit of the benefi- 
ciary or the cestui que trust. {Nanavutty and Zia-uE 
Hasan, JJ.) Sher BaHADUR SINGH z>, SRI MaDHD 
PRASAD Singh, ll Luck. 209 = 166 1 0. 1087=7 R* 

0. 684=1936 O.W.N. 674 = A.I.R 1935 Oudh 394. 

Ss. 8 and 10 — List No. 1 — Entry of name of 

deceased taluqdar in — Effect of. 

Where a taluqdar died in 1863 but when the lists pre- 
scribed by S. 8 of the Act came to be prepared his name 
is entered in the lists, it must be held that he was the 
taluqdar of those estates within the meaning and for the 
purposes of the Act. The entry of the names of deceas- 
ed taluqdars in the lists is an incident of common 
occurrence. {Wazir Hasan, C.J, and Smith, J.) GaYA 
Bakhsh Singh v. Deo Singh. 9 Luck. 484 = 160 

1. C. 496 = 7R.O. 1 = 110.W.N. 361 = A.I.B. 1934 
Oudh 190. 

S. 8 — List second — Family custom of descent to 

single heir — Presumption applicable. 

On the death of a talukdar whose name is entered 
under S. 8 in list second (a list of the talukdara whose 
estates according to the custom of the family on and 
before the J3th February, 1856, ordinarily devolved 
upon a single heir) theie is a rebuttable presumption of 
a family custom that property outside the talukdari 
estate descends in the same way as the taluka, namely 
to a single heir. 38 All. 552 (P. C.), Kef. to. {^Lord 
Wright. J Raja Mohan v. Nisar Ahmad Khan. 60 
I.A. 103 = 8 Luck. 66 = I.B. 1933 P 0.166=10 O.W. 
N. 601 = 1431.0. 395 = 1933 M.W.N. S03 = AI.R. 
1933 P.O. 96= 64 M L J. 466 (P.O.) 

S. 8 — List second — Recital in, as to family cus- 
tom — Presumption applicable, 

A recital of family custom contained in the second 
list framed under S. 8 of the Oudh Estates Act, is con- 
clusive evidence only as to succession to the talukdari 
property. As regards the non-talukdari property, it 
merely raises a presumption in favour of the existence 
of the custom, but the presumption can be rebutted. 
{Sir Shadi Lai,') EjAZ Al.l QUlDWAI v, SPECIAL 
Manager, Court of Wards, Balrampur Estate. 
1935 A.WR. 268 = 164 1 0 27 = 7 R P 0. 138 = 41 L. 
W. 242=1936 A. L.J. 744 = 61 O.L.J. 102 = 1936 O. 
W.N. 178=A.I.R. 1936 P.O. 63 = 68 M.L.J. 397 
(P.O.). 

S. 8 — List No. Z — Talukdari estate entered in 

— Accretions by talukdar — Rule of succession — Absence 
of custom of single heir rule — Absence of declaration by 
zamtndar — Effdt of. 

In the case of a talukdari estate entered in list No. 3 
of the lists prepared under S. 8 of the Oudh Estates 
Act, when there is no custom of single heir succession 
in the family of the talukdar, the rule of succession as 
regards purchaser and accretions made by the talukdar, 
in the absence of a declaration by him of his inten- 
tion to make them a part of his talukdari estate, is his 
personal law. A subject has no right to impose upon 
land or other property any limitation of descent at 
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variance with the ordinary law of descent of property 
applicable to his case. But the Crown in British India 
has power to grant or transfer Ian is, and by the grant 
or on transfer, to limit in any way it pleases the descent 
of such lands. {.Nanavutty and Zm ul Hasan ^ JJJ) 
Sakina Begam V, Shahar Bang Begam. 10 Luck. 
443=1631.0.42=7 B.O. 303=11 O.W.N.1608= A. 
I.B. 1935 Oudh 62. 

-S. 10 — Entry of name tn both lists — Effect of. 

By S. 10 the entry of a personas name in the lUts is 
conclusive evidence that he was a talukdar to whom the 
provisions of the Act applied; the effect of the inclusion 
of his name in the second lisi is a statutory declaration 
that the talukdaii estate by family custom ordinarily 
devolved upon a single heir. 43 I. A. 269, Kef. \^Str 
George Lowndes.) MaHOMED SadIQ ALl KHAN v. 
Fakr Jahan Begam. 69 T.A. 1 = 6 Luck. 566=1932 
A.LJ. 663=136 1.0. 386 = I R. 1932 P.O. 81 = 36 
O.W.N. 137 = 62 O L.J. 326 = 36 L.W. 118 = 8 O.W. 
N.1378 = A.I.R. 1932 P.C. 13=62 M.L.J. 320 (P.C.). 

S. 10 — Personal acquintions — Succession to — I 

Presumption — Custom of primogeniture — Evidence in 
rebuttal of. 

In the case of a Mahomedan family, if a custom of 
primogeniture governs the succession to the ancestral 
estate, the presumption is that it attaches also to the 
personal acquisitions of the last owner left by him on his 
death, and it is for the person who asserts that these 
properties follow a line of devolution different from that 
of the taluka to establish it. But the presumption is 
sufficiently rebutted if it is shown that in at least two 
cases of surcession in the family non talukdari property 
has been divided according to Mahomedan Law, there 
being no trace of any claim in either case that it was not 
so divisible by reason of a family custom, and that the 
alleged family custom is of comparatively recent origin. 
55 I. A. 303, Ref. {Sir George Lowndes.) MAHOMED 
Sadiq ali Khan v. Fakr Jahan Begam. 59 I.A. j 
1 = 136 1 0. 386 = I.R, 1932 P.0, 81 = 6 Luck. 666= ‘ 
1932 A LJ. 663 = 36 O.W.N 137 = 35 L.W. 118= ! 
80.WN 1378-62 C.L.J. 326-A.IR. 1932P.O. | 
13=62 M.L.J. 320 (P.O.). 

S. 10 — Person dying before Ait — Name entered 

in lists — Effect. 

Where a person dies before the passing of the Act 
but his name is entered in the lists prepared thereunder 
he is a taluqdar within the meaning of the Act. {Hasan^ 
C. J. and Raza, /.) DaL BahADUR SingH v. HaR 
Baksh Singh. 6 Luck. 730=i.R. 1931 Oudh 337= 
132 I.C 785= 8 O.W.N. 772= A I.R. 1931 Oudh 327. 
— Ss 13 14 and 15 — Ancestral estate — Gift to soU' 
in law — If remains ancestral. 

A son-in-law is not an heir to his father-in law either 
under the Hindu Law* or under the Oudh Estates Act. 
When therefore an ancestial estate is gifted to a son in- 
law, it ceases to be ancestral any longer. {Nanavutty 
and Thomas, JJ.) jANG BAHADUR SiNGH v. Ewaz 
Mohammad. 10 Luck. 469=7 R 0.367=163 1.0. 
612 = 11 O W.N.1626 = A.I.R. 1936 Oudh 166. 

■8. 13 — Mutation of names — Effect, 

Neither under the Oudh Estates Act nor under Maho 
medan Law can mere mutation of names confer title. 
{Nanavutty, J.) MaHOMED AZIM KHAN v RaJA i 
Saiyid Mahomed Saadat Ali Khan. 136 I.C. 642 
= IR. 1932 Oudh 130 = 8 O.W.N. 349=A.I.R. 1931 
Oudh 177. 

— — S. 13— Wf// by talukdar--- Bequest to junior 
widow — Validity — Estate taken. 

By a will dated 26th March, 1883, a talukdar bequeath 
ed one half of his property to his senior wife and his 
daughter by her, and the other half to his junior wife who 
was childless. He died on 18th April, 1883. The will was 
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objected to as invalid under 8, 13, Oudh Estates Act,, 
it having been made with three months of the testator *s- 
death, on the ground that the junior widow was not a 
person entitled to succeed on intestacy, and that since 
the senioi widow would under S. 22 (7) take a life estate 
on intestacy, the junior widow did not take an interest. 

Held, that the jun or widow did take an interest with- 
in the meaning of S. 22 of the Act, and that the bequ- 
ests in favour of both the widows were valid and confer- 
red absolute estates on them {Sir John PVallts.)> 
Abdul Latif Khan r/. Mr. abadi Begam. 6 I.A. 
322=9 Luck. 421 = 7 R.P.O. 14 = 160 I.C. 810=60 
C L J. 329 = 11 O.W.N. 977 = A.I.R. 1934 P.C. 188= 
67 M.L J. 894(P.C.). 

~S. 13 — Will by taluqdar — Bequest of Taluqdari 
property to junior wife- Validity. 

Where a senior widow succeeds in case of intestacy 
under Cl. (7) of S. 22 for her lifetime only she does not 
succeed to the estate or to a portion thereof but only to 
an interest therein and thus there would still be left a 
residue which must vest in some other person and that 
person is indicated first by Cl. (8) and in default of such 
a person by Cl. (9), that is, the junior wife. Such a 
residue is clearly an interest in the estate within the 
meaning of S. 13 of the Oudh Estates Act, 1869. The 
junior wife in such circumstances has a remainder or 
reversion expectant on the decease of the senior wife. 
According to general law such an estate for life is a 
vested remainder and capable of being transferred by a 
deed of grant. Such an estate is also an interest in the 
estate within the meaning of S. 13-A (1), and can be 
the subject-matter of a bequest by a taluqdar in favour 
of his junior wife. 3l LA. 132, Ref ; l5 I.A. 127, Foil. 
{Hasan, C. J. and Pullan, J.) ABADI BegaM v. 
Mahomed Khalil Khan. 6 Luck. 282=I.R. 1931 
Oudh 305 = 132 I.C. 763 = 7 O.W.N. 1010 = A.I.B. 
1930 Oudh 481. 

[Alhrmed on different grounds and with variations, 
61 LA. 322 = 9 Luck. 421 (P.C.). R. 9 Luck. 115 (118)] 
S. 14 — Deed of gilt tn respect of Taluqdari pro- 
perty — Effect of cancellation of deed. 

Where a taluqdar makes a gift of certain taluqdari 
villages but subsequently brings a suit to have the deed 
of gift cancelled and the deed is cancelled accordingly, 
the villages comprised in the deed of gift cannot be 
deemed to have passed out of the estates© as to be trea- 
ted as non-taluqdari property. {Hauin, C. J. and Pul- 
Ian, J.) ABADI BEGAM MaHOMF.D KHLILA 
K HAN. 6 Luck. 282 = I.R. 1931 Oudh 305 = 132 1.0. 
763=7 O.W.N. 1010 = A.I.R. 1930 Oudh 481. 

Ss. 14 13 (A) (2), and 16 — Grandson with life 

interest under uill of talukdar — Interest of— ** Estate*', 
— '^Ancestral land'*— Oudh Judicial Rules, R, 190— 
Execution — Jutisdiction of Civil Courts. 

The talukdar of an estate had made a will by which 
he bequeathed his properties to his son for life and then 
to his grandsons. One of the grandsons was the judg- 
ment-debtor but the will conferred only a life-estate on 
him without powers of transfer. It was held by the sub- 
Court that by reason of S. 15 of the Oudh Estates Act 
the interest of the judgment-debtor had ceased to be an 
‘estate* w ithin the meaning of the Act or 'ancestral land 
within the definition in R. 190 of the Oudh Civil Rules 
and that the Civil Court had jurisdiction to entertain an 
application for execution. 

that the judgment was, if not the immediate 
a possible heir within Cl. (2) of S. 13 (A) of the 
Oudh Estates Act, that S. 14 applied and not S. 15, tha 
the property was part of an estate as defined in the Act 
and ‘ancestral* within the meaning of R. 190 and that 
the execution should be transferred to the Collector. 
{Srivastava and Kisch, JJ) ADVA DAT RAM v. 
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Lala GOPal Da^. 6 Luck. 697 « IB. 1982 Oudh 
370«139 I.O. 633-9 O.W.N. 847-A.IB. 1932 
Oudh 313. 

Ss. 14 and 15 — I nterpretaUon — Will made and 

become operative before ike Act — Succession to estate — 
Rules gave ' Heir'' — Meaning of — Heir in any 
degree of descent » 

The inttndnitnt of Ss. 14 and l5 is to give retrospec- 1 
tive effect to rules of succession to an estate after the 
death of a peison who has acquired it under a wil/ 
which ^as m.tcJe and has come into effect before the Act 
of 1869. As those sections refer to the provisions of the 
Act, it must l*e assumed that the testator, t,e , the taluq 
dar, died after, even though in fact he died before, the 
passing of the Act and the rules of succession to .such an 
estate are laid clr*wn in S. 22 of she Art. The same 
rules apply to subsequent succession, because the word.s 
“his heir’’ mean “his heir in any degree of descent 
who has inherited property under the special provisions 
of this Act ” {Waztr Hauin^ C . J and Smith Jf) 
Gaya Bakhsh Singh v. dko Singh. 9 Luck. 484 ^ 
160 I.C. 496 = 7 E.O. 1 = 11 O.W.N. 361=AI.R. 
1934 Oudh 190. 

S. 16 — Alienation of part of estate to non^ taluq' 

dar — Subsequent acquisition by ialuqdar's widow in her 
own right — iLlfei /. 

A Taluqdar’s widow partly gifted and partly sold two 
of the Taluqdari villages to her grandson A These 
villages were sold in execution of a decree against A and 
purchased by M and subsequently re.''old by M to another 
widow of the taluqdar. 

Held, that the villages must be deemed to have com- 
pletely passed out of the estate when they were purchas- 
ed by A/ and the subsequent acquisition by the other 
widow of those villages must be held to be in her owm 
interest and tht-y could no longer be treated as forming 
a portion of the Taluqdari estate. (//rt.w/, C,f. and 
Pullan, J,) ABAHI BEGAM V. MAHOMED KhaLIL 
Khan. 6 Luck 282 = I.R 1931 Oudh 306 = 132 I.C. 
763 =7 O.W.N 1010= A.IR. 1930 Oudh 481. 

[Affirmed on different grounds and with variations. 
61 I.A. 322 ] 

— 'S. 19 — Applicability — Will made after exclusion 

of talukdar's name tn liHs but before appt'ovai. 

The provisions of S. 19 apply to wills made after the 
passing of the Act by taluqdars of the statutory class 
prescribed by S. 10, and tht-y apply even to wills, at the 
time of making of which the talukdar’s name was 
included in the lists made up for the purpose of subse- 
quent approval and publication, so that, if unattested as 
required by S. 50. Succession Act, such wills are 

invalid as wdlls. {Lord T hankerion.') DiJLAHIN JaDU- 

NATH Kuar V . Raja Bisheshar Bakhsh Singh. 
IB 1931 PO 60 = 130 1.0.306 = 14 O.L.J. 1 = 8 0. 
W N. 268 = A I R. 1931 P 0. 24 (P.C.). 

S. 21 (11) — Primogeniture sanad — Widow 

holding estate — Succession — Conditions of sanad as part i 
of ordinal y Lm. 

Where ctrtain property was held under a primogeni- 
ture sanad and the last holder having died his widows 
entered into p )Sstssion and the question of succession 
was rai-ed on their death, held ^ that only a person ; 
establishing litle to the estate in accordance with the ' 
limitation, of the sanarl can succeed and that the condi ■ 
tions of the s.in.ul should be given effect to as part of 
the oidin iiy law. 7 O.W.N. 1010, Foil. {Hasan, C, \ 
J, and Razo, J,) DM. BAHADUR SiNGH v, HaR ' 
Baksh Singh. 6 Luck 730 = IR 1931 Oudh 337= i 
132 I 0. 785= SOWN 772 = A.I.R. 1931 Oudh 327 i 

[F. 7 Luck, 56d ^'71)]. * ’ 

■■■" '8. 22 Apthcahility — Absence of declaration i 

under S, 32- A^-^R/fect — Rule of succession. 


j OUDH ESTATE8 ACT (1869), 8. 22. 

I Unless a taluqdar complies with the provisions of 
[ S. 32 of the Oudh K^taies Act (I of J869) as amended 
I by Act III of 1910, and executes a document declaring 
I that immovable property in the U. P in which he has a 
j separate, permanent, heritable and transferable right is 
pan of hb estate for purp of the Act, no purchase 
and no accretions made by him to the parent e^tate can 
be goveined by the rule of .'succession contained in S. 22 
of the Act {Nanavutty and Zia ul- Hasan, JJf) 
Sakina Begam V , Shahar Bang Bf.gam. 10 Luck. 
443 = 163 10 42 = 7 R.O. 303 = 11 O.W.N. 1608 = A. 
I.R. 1935 Oudh 62. 

S. 22 and Oudh Settled Estates Act (1917), 

Ss 16 and 17 — Applicability and scope — Bequest of 
settled estate to wi dow ~~ Valid it y Po"wers of transfer, 

A widow is settled to succeed under S. 22 of the 
Act of 1869 and the Act of l9l7, as is clear from the 
language of S. 22 (1) of the latter Act, contemplates a 
widow succeeding to a settled estate. Therefore a 
widow can succeed as the holder of a settled estate and 
hold it according to the provisions of the Act of I9l7. 
Under S. 22 of the Act of 1869, a widow’ get' only a 
life interest, and Ss. 16 and 17 of the Act of l9l7 give 
to the holder of a settled estate certain limited 
powers of transfer only. Hut the Act of I9l7, being a 
special Act relating to a spei ial class of estates, in case 
of a cc'nflict between the power conferred on a widow 
succeeding under S, 22 of the old Act and the power 
given to the holder of a settled estate under the newr Act 
of 1917, the providons of the special Act of I9l7 must 
override those of the former. A will by a taluqdar be- 
queathing his settled estate to his widow is not invalid. 
{King, C,J, and Zia ul Hasan, J,) RaMANUJ HHAN 
Bakhsh Singh v, Manraj Kuer. 10 Luck 606 = 
163 I.C 878=7R.O. 409-= 1935 O W.N 68=A.I.R. 
1935 Oudh 198. 

(as amended hy Local Act III of 1910), S 22 

— Applicability — Succession to Gangwal Estate tn Bah- 
ratch District, 

The succession to the Gangwal Estate in Bahraich 
District is governed by S. 22, Oudh Estates Act, as 
amended by Local Act, 111 of 1910, and in order that a 
person may claim title to the estate under this clause, he 
must establish every element of his title as required by 
that clause, he must show that he is the nearest 
male agnate according to the rule of lineal primogeni- 
ture. {Wazir Hasan, C /. and Riza, /,) HaRI HaR 

Partab Baksh Singh v. Bibhpshwar Bakhsh 
Singh. 9 Luck. 121 = I R 1933 Oudh 247 = 144 1. 
C. 529 = AI.R. 1933 Oudh 197. 

Ss. 22 and 23 — Non-taluqdan property — Suc' 

cession. 

S, 22 of the Act applies only to an “estate” as defined 
in the Act; and non taluqdari property is not an “estate” 
within the meaning of the definition given in S. 3. The 
rule of succe^ssion to nf»n*>taluqdari property is governed 
by S. 23 of the Act, that is, by ordinary liw, modified by 
custom, if any, proved in the case. Regarding non- 
taluqdaii property the presumption that it is governed 
by the rule of single heir surcession in the case of li.st II 
estate is rebuttable, but there h no presumption that the 
rule of male lineal primogeniture would govern such 
non-taluqdari property in the ca^^e of list 11 estate 
{Nanavutfy, J.) MAHOMED AZIM KHAN v, RaJA 
Saiyid Mahomed Saadat ali khan. I.R. 1982 
Oudh 130=136 1.0. 642 = 8 O.W.N. 349= AIR 
1931 Oudh 177. 

8 22 — Succession to ialuqdzri estate — Princi- 
ples governing — Primogeniture— Meaning, 

The taluqdari sanad is the fountain head of the 
talukdar’s title to his estate and the conditions of the 
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sanad must be applied in construing “ordinary law” in 
so far as they are not inconsistent with the provisions of 
Act I of 1869. The expression “the nearest male heir” 
according to the rule of primogeniture as used in the 1 
talukdari sanad means that the person selected should 
be not only of the male sex but that he should also as 
such be the nearest heir according to the rule of prinm- 
geniture; and the expression “the rule of primogeniture^' 
means the rule of lineal primogeniture ; in other wdrds, 
the person of male sex who is the nearest i-nheritable 
blood of the male line. The intention of the grantor of 
the sanad w'as to introduce and to emphasise the concep- 
tion of the English Law as to the preference of line in 
two respects, the line of the male heirs and the line of 
the first horn amongst such heirs. 32 I. A. 203 and 49 
I.C. 276, Kef.; 5 l.A. 1, Dist ; 37 I A. 168, Foil. 
{flasan, C.J.and Pullan, //.) AbADI UEGAM v. 
Mahomed Khalil Khan. 6 Luck. 282 = I.R. 1931 
Oudh 305=132 I.C. 753 = 7 O.W.N. 1010 = A.I.R. 
1930 Oudh 481. 

[Affirmed. 61 l.A. 322 = 9 Luck. 422 (P.C.). F. 6 
Luck. 730 (739); 7 Luck 564 (571); 8 O.W.N. 772 (780); 

R. 146 I.C. 651 (o).] 

— S. 22(7) — Scope — Will within three months of 
death — llaquest to senior and junior wifes — Validity — 
Estates taken. See OUDH ESTATES ACT, S. 13. 
67ML J. 894 (P.O.). 

— ‘-3. 22 (10) — Male agnateP 

The meaning of ‘ male agnate” for the purposes of 
the section cannot be determined without recourse to the i 
ordinal y law which would govern the succesdon apart \ 
from the statute. {Lord T/iankerton^ DULAHIN ' 
JADUNATH KUAR V. Ul.SHESHAR BAKHSH SiNGH. 
59 l.A. 173 = I.R. 1932 P.0. 145 = 136 I.O. 747 = 1932 
A.L.J. 632 = 36 O.W.N. 1073 = 56 O.L.J. 204 = 1932 

M. W.N. 1037 = 9 O.W.N. 478 = A.I.R. 1932 P.O. 142 
= 63 M.L.J. 287(P.O.). 

- 3. 22 (11) — Applicalnlity — Estate under Lift II 
— Succession — Rule as to — Limitation tn sanad — Appli- 
cability of. 

In the case of a taluqdari estate granted to a Hindu 
taluqdar in Oudh before the passing of Act I of 1869. 
under a containing primogeniture terms, the rule 

of succession applicable is that contained in the sanad i 
and not the rule of Hindu Law or that provided by the ! 
Oudh E'^tates Act. {Lord Bla nesburghf) Dal BAHA- 
DUR Singh v Har Bakhsh Singh. 163 I.C. 748 
= 9 R.P.O. 56 = 11 O.W. N. 1641 (P 0.). 

>S. 22 (11) (Amended by Act III of 1910), 

S. 22 (10) — Applicabthty and scope — Limitation to male ; 
agnates in sanad — Operation of. 

After the Amending Act HI of 1910, there can no 
longer be any question of bringing in the limitation of ' 
Cl. (11) of S. 22 of the Act of 1869 as part of the ordi- ' 
nary law of the religion and tribe, and the clause must | 
be restricted to other heirs such as females and those I 
claiming under them who, but for the earlier limitations ' 
in the section, would have been entitled to succeed to an ' 
impartible estate under their personal law. The limita- , 
tion to male agnates in Cl. (10) of the new S. 22 gives 
statutory effect to the limitation in the sanad as to | 
collateral successions. {Sir John tVallts,) ABDUL j 
Latif Khan v . Mt. Abadi Begam. 61 l.A. 322 
= 6 Luck. 421 = 7 R.P.O. 14 = 160 I.O. 810 = 11 O.W. 

N. 977 = 60 OLJ. 329=A.I.R. 1934 P.O. 188 = 67 
M.L.J. 894 (P.C.). 

-S. 22 {ll)—L>eath of last holder— Primogeniture 

sanad — Succession — Hindu Law or sanad . 

Where on the death of the last holder of property 
under a primogeniture sanad, cl. (11) of S. 22 of the 
Oudh Estates Act, becomes applicable, the terms of the 
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I OUDH ESTATES AOT (1869). S. 29. 

sanad form part of the “ordinary law” and govern the 
I succession to the estate and not the rules of Hindu Law. 
49 1. A. 276; 7 O. W. N. 1019; 8 O.W.N. 772, Foil. 
{IVazir Hasan, C,J, and Raza, /.) GaNESH BaKSH 

Singh v, ajudhia Baksh Singh. 7 Luck. 664=1. 
R. 1932 Oudh 230 = 137 I.O. 349 = 9 O.W.N. 304 = 
A.I.R. 1932 Oudh 172. 

— S. 23 — Succession to non talukdari property — 

Proof of custom. 

Under S. 23 of the Oudh Estates Act, succession to 
non talukdari property is regulated by the ordinary law, 
but the expression “ordinary law” includes .such custom 
1 as may be found to exist. {Sir Shadt Lai.) EjAZ ALI 
' Quidwai v. Special Manager, Court of Wards, 

I Balrampur Estate. 1935 A. W.R. 258 = 1541.0. 
j 27 = 41 L.W. 242 = 7 R.P.O. 138 = 61 C.L.J. 102 = 
1936 O.W.N. 178 = 1935 A.L.J. 744 = A.I.R. 1935 P. 

I 0. 63=1-68 M.L.J. 397 (P.C.). 

I S. 29 — Adoption — Childless utdow of Mahome- 

i dan talukqdar — Adoption of daughters or sister's son, 
i A childless widow of a Mahomedan talukclar can 
' make an adoption for her daugliter’s son or sister’s son 
( under provisions of S. 2‘) provided she has no natural 
son born to her from her husband and provided she has 
' not already adopted a son. {iVanavuiiy, /.) MaHOM- 
I ED AziM Khan v. Raja Saiyid Mahomed Saadat 
ALI Khan. 8 O.W.N. 349 = 136 I.O. 642= I.R. 1932 
Oudh 130 = A.I.R. 1931 Oudh 177. 

-S. 29 — Adoption — Childless widow of Mahorie- 

dan taluqdar — Authorization by husband necessary. 

Under S. 29, the w’idow of a Mahomedan taluqdar 
is allowed to make an adoption only in those cases in 
which it is permissible for a Hindu to do so. The Oudh 
Estates Act is a purely secular enactment and has noth- 
ing to do with the peculiar notions of Hindus and 
Mahomedans on the subject of adoption. It merely 
lays dowm that in those cases in which a Hindu widow 
' could adopt, a Mahomedan widow* of u Taluqdar 
! could also do so. It does not touch the question of the 
qualifications of the boy to be adopted. A childless 
' Hindu widow may, with the authority of her husband, 
make an adoption and the same power is given to the 
’ widow of a Mahomedan talukdar by Act I of 1869. 

' A Hindu widow who has a son born to her by her hus- 
band cannot legally adopt and similarly a Mahomedan 
widow, if she has a son by hei husband could also not 
adopt under Act I of 1869. Adoption like marriage in 
Hindu law', is in the nature of a religious sacrament, but 
no religious ceremony is necessary under Mahomedan 
law’ for the purpose of making an adoption w'hich is 
unknown to Islamic Law. The only condition of Hindu 
Law' wiiich is imposed upon a widow’ of a Mahomedan 
Taluqdar by AU I of 1869 is that the latter must be a 
childless widow and authorised by her husband to make 
an adoption during her widowhood. 55 l.A. 139, Foil. 
{Nanavutty, J.) MAHOMED AZIM KHAN V. KaJA 
Saiyid Mahomed Saadat Ali Khan. 136 I.C. 642 
= I.R. 1932 Oudh 130 = 8 O.W.N. 349 = A.I.R. 1931 
Oudh 177. 

- ■■ — S. 29 — Adoption — Poiver to adopt — Life estate 
is not sine qua non for exercise, 

S. 29 of the Oudh Estates Act, 1869, confers the 
power of aijoption upon every widovt' of a Mahomedan 
taluqdar and it now'here lays down that it is necessary 
for the widow' to be in possession for life of the estate of 
! her husband before she can make a valid adoption under 
( the Oudh Estates Act. • This Act does not make the 
[ possession of a life estate by a Hindu widow -or a 
Mahomedan widow the or a pre-requi- 

site condition before she can validly exercise the autho- 
1 rity conferred upon her by her deceased husband. 
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(^NanavtUty, /.) MAHOMED AZIM KHAN v, RAJA I 

Saiyid Mahomed Saadat Ali Khan. 8 O.W.N. I 
349 = 136 I.C. 642 = IE. 1932 Oudh 130 = A.I.B. 
1931 Oudh 177. 

S, 29 — Adoption — IVtit executed by childless 

taluqdar — Power to adopt — Exercise by widoiv — Nature 
of estate taken by adopted son. 

Ordin.arily a life estate vests in the widow of a Hindu 
or Mahoitiedan Taluqdar wlio dies intestate, but wheie 
a childless taluqdar has executed a valid will giving his 
widow authority to adf'pt and rnakinj» his adopted son 
the absolute ownei of the estate the absolute estate vests 
ki the adopted son from the moment he is adopted but 
enjoyment of it may be postponed or deferred till the 
teiMiination of the life estate of the widow. (Nanavutty^ 
y.) Mahomfi) Azim Khan v. raja Saiyid ( 
Mahomkd Saaijat Am Khan. 8 O.W.N. 349 - * 

136 I.C 642=I.R. 1932 Oudh 130 = A.I.R. 1931 j 

Oudh 177. ! 

— — S. 29 — “ Eor the purposes of this Acf* — Afean- \ 
ing. • ^ i 

The expres.sion “for the purposes of this Act * cannot 
very well be restricted to mean “only for the puiposes 
of intestacy.” L.K. Supp. Vol. 47 (66); l6 l.A. 29, 
Rel. on. {Naiimmtty, J.) MaHOMKD AzlM Khan v. 
Raja Saiyid MAn()MKD Saadat Am Khan. 136 I. 
0. 642- I.R. 1932 Oudh 130=8 O.W.N. 349 = A.I.R. 
1931 Oudh 177. 

— — S. 29 — Pinver of adoption — Elffect of re-mar' 
rtage. 

The widow of a Mahomecian talukdar has, under 
the terms of S. 29, no power to adopt a son after her 
remarriage. {Sir George Lowndes,) ABDUL IlAlMlD 
Khan v Saadat Am Khan. 69 I A. 202 = 7 Luck. 
194 = 1932 A.L J. 693 -65 C.L J. 494 = 1932 M W.N. 
690 =36 L W. 108 = I.R 1932 P C. 159 = 136 I.C. 746 
= 36 0 WN. 660 = 9 O.W.N 474 = A.I.R. 1932 P.O. 

137 = 63M.L.J 8(P.C). 

S. 29—fVi/t coupled with pinvcr to adopt — Devo- 
lution of estate,, pioviston for — Validity. 

A testator who is a Mahomedan taluqdar can con- 
fer on any widow of his th(‘ power to adopt without con- 
ferring on her also a life estate; and if the testator by 
his will lays down that on the adoption being elfec ted 
the adc-pted son should ronie into immediate pcL^session 
of the estate then the life-estate, if any, of the adopted 
mother would be cut off at once. It is clear that if the j 
testator is authori.-'ed by law' to make a testamentary ! 
di-position of his properly be can exercise that right and j 
legally make a will contrary to the devolution of tiie | 
estate on intestacy l.iid down in Act I of 1869, provided { 
his will does not offend ag.ninst the rule of perpetuity j 
incorporated in that Act. {Nanavutty, /.) MahomKD 
AZIM Khan v. Raja Saiyid Mahomed Saadat Ali 
Khan. 8 OWN 849-136 I.C. 642 = I.B. 1932 Oudh 
130 - A.LR. 1931 Oudh 177. j 

S. 32 IL— Effect of. 

Apart from the provi'^ions of S. 32- A of the Act of 
1869, as amended in 1910, no incorporation of other 
property in the talukdar i estate is possible. 45 l.A. 134, 
I't'll. {Sir George Lowndes.) MaHOMED SaDIQ Ali 
Khan v. Fakr JaHanJBegam. 69 l.A. 1 = 6 Luck, 
656 - 1932 A.L. J. 663 = I R. 1932 P.C. 81 = 136 I.C 
885 = 62 C.L J. 326 = 36 c W.N. 137 = 35 LW. 118 
»8 O W.N. 1378= A.IR. 1932 PC. 13=62 M.L.J. 
820 (P.O.). 

^S. 32- A (as amended by Act III of 1910)— 

Non compliance with — Effect — Rule of succession. See 

OU»H estates ACT. S. 22. 11 O.W.N. 1608 = A.L 
H. 1935 Oadh 62. 


— — S. 33 — Award passed by British Indian Assccta 
tion — Not filed tn Court — Enforceability of. 

Where the award passed by the British Indian 
Association has not been filed in the Financial Commis- 
sioner’s Court within six months after the passing of the 
Oudh Estates Act, it is not enforceable as a decree under 
S 33 of the Act. {Btsheshivar Nath and Paza, JJ.) 
HUNTER V. NISAR Ahmad. 143 I.C. 692 = 8 Luck. 
168 I.R. 1933 Oudh 194 = 9 O.W.N. 900 = A.LE. 
1932 Oudh 336. 

“S. ZZ— Award passed by British Indian Associa- 
tion — Section not complied with ^Eif'at. 

Where an award passed by the British Indian Asso- 
ciation is not shown to have received the approval of 
the Financial Commissioner as required by S 33, the 
award cannot be treated as a decree of a Court of com- 
petent jurisdiction. {Bisheshwar Nath and Kisch, J J.) 
KkSHo Trasadz/ Upper India Hank, ltd. 141 
I.C 474 = I E. 1933 Oudh 55 = 9 O. W N. 1037 = A. I. 
R. 1933 Oudh 76. 

[ OUDH LAND REVENUE ACT (1876), S. 40*- 

: ‘ Village communities'^ — Construction — Perpetual lessee 
with heritable and transferable rights — L^ig/it of pre 
etnpUon—Ondh Lazos Act (1876), Ss. 7 (a) and 9 (3). 

I The expression “village communities” in S. 7 (a) of 
i the Oudh Laws Act is wider in its scope than proprie- 
! tary or under-proprietary communities. Hence a per- 
I petual lessee with heritable and transferable rights is a 
I member of village community within the meaning of 
I S 40 and entitled to a right of pre errrption. (('ase-law 
j reviewed.) {Kaza and Sihastaza, J J.) HlNDESFIWARI 
! PRASAD UPADHYAY v. KRISHNA MUKARI. 9 LUCk. 
670 = 149 I.C. 650 = 6 R O. 685 = 11 O.W.N. 430 = 18 
R D. 213- A. I.R. 1934 Oudh 146. 

OUDH LAWS ACT (XVIII OF 1876), S. 3— 
Justice^ equity and good ccuscitnce — Anh^nupttal 
agnement conveying properties to wife — Restriction 
against alienation to strangers — /Beach of — Title of 
alienee. 

An antenuptial agreement provided that the wife to 
j whom certain immovable properties were conveyed 
I “shall not have power to ti angler it to a stranger.” 

! The w'ife, however, sold it to strangers who, in a suit 
I by the heirs of the wife, pleaded that the agieement 
i conferred an absolute estate on her .>»nd that the partial 
1 itstriction against alienation was not binding on her. 

Held,, that under the law prescribed by S. 3 of the 
Oudh Law's Act, the Courts should act according to jus- 
tice, equrty and good conscience; and that “where a per- 
son had been allowed to take pn)perty upon the express 
agreement that it shall nc>t be alienated outside the 
family, those who seek to nrake title through a direct 
breach of this agreement could hardly support their 
claim by an appeal to these high-sounding principles.*’ 

1 {Sir George Lowndes,') MaHOMED RAZA v. MT. 
ABBAS Handi Hib. 69 I A 236 = 7 Luck. 257 = 1. 
E 1932 P.C. 181=137IC. 321 = 36C.WN 774 = 34 
Bom.L R. 1048 = 65 C.L J. 610=9 O.W N. 677 « 
1932 A LJ. 709 = 36 L W. 69 = 1932 M W N. 1011 
=AIR 1932 PC. 158 = 63 M.L J. 180 (P.C). 

S. 5— Dower of Mahomedan widow — Mode of 

fixing. 

j No hard and fast rule can be laid down on which to 
j assess the amount of dower which may be claimed by a 
Mahomedan widow has to be done on the broad lines 
laid down in the Oudh I.aws Act with reference to the 
circumstances of the case, such as the means of the 
husband and the status of the wife. {Bisheshwar Nath 
ami Pullatt, //,) ABDUL KaHMAN KHAN v. INAYAT 
Bibi. I.R. 1931 Oudh 129 = 130 LO. 113«7 O.WN, 
1181 «=A.I.B. 1931 Oudh 63. 
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Ss 7 and 9 — V tllage cotnmumty — Meamngof, i 

“The village comuniiy*' has not been defined by the | 
Act. The meaning of those words depends upon ! 
the construction of S. 7 («) in the light of the following | 
sections. The village community contemplated by S. 7 i 
(tf) refers to persons having proprietary or under-pro* | 
prietary rights in the village. It does not include any i 
one who happens to reside in the village but has no i 
proprietary inteiest therein. S. 7 (a) contemplates a | 
proprietary village community as distinguished from an 
under proprietary village community (1874 to 1898) Sel. 
Cases. J. C. (Oudh) 1*. 96, Appr. (S/r Lancelot 
Safidenoii.) IlIRENPRA 131KRAM SiNGH v. BRIJ 
MOHAN Pandk. 61 I.A. 235 = 9 Luck. 407 = 1934 
AL.J. 732-161 10. 74 = 7 RP.O. 26 = 4 A.W.R. 
611 = 60 O.L.J. 143-40 LW. 784 = 11 O.W.N. 843 
= 38 C.WN. 989-A.IR. 1934 P.C. 163=67M.L.J. 
149 (P 0.). 

S. 7 (a) — Pye-emption — Right of pre emption ts 

presumed to exist among heritable and non transferable 
leases. 

The last part of S. 7 («) must be held to mean that 
the right of pre eniption shall be presumed to exist 
among holders of heritable and non-transferable leases. 
iJCing, C.J. and Ztal-ul~fJasan^ JaGADAMBAJ'. 
Mata Parsad. A.I.R. 1935 Oudh 427. 

S, 7 {df) —Qabzadart land is liable to pre-emption. 

A qahzadar has a right to pre empt qahzadari land ; 
otherwise the last part of S 7 (^0 would be meaning 
less. ^Ktngy and Zia-nPHauin, /.) J AG ADAM BA 
Parsad v. Mata I'aksad. A.l.R. 1935 Oudh 427. 

Ss. 7 (a) and 9 (3) — Village communities ^' — 

Meaning of — Perpetual lessee with heritable and trans- 
ferable rights — Right to pre-emption. 

The expression ‘‘village communities’’ in S. 7 (a) of 
the Oudh Laws Act is wider in its scope that proprietary 
or under proprietary communities. Hence a perpetual 
lessee with heiitable and tiansfcrable lights is a member 
of village community within the meaning of S. 40 and 
entitled to a right of pre-emption. (Case-law reviewed ) 
(Raza and Snvastawi, JJ.) BINDE.SHWA HI PRASAD 
Upadhvay V. Krishna Murari. 1491.0.650 = 9 
Luck. 670-6 R.O. 585 = 11 O.WN 430 = 18 R D. 
213= A.I R. 1934 Oudh 146. 

— — S. 9 — Perpetual lease — Lessor conferring full 
under-propiietary lights without right of re entry — Pre- 
emption — Right, if arises. See DEED — CONSTRUC- 
TION— SALE OR Lease. 11 O.W.N. 1494= A.l.R. 
1935 Oudh 217. 

S. 9 — Separate maps and files for each niohal and 

each village retaining separate boundaries — Amal gama- 


Btsheshwar Naths //.) SWAMl DayaI. v. RaMADHAR. 
6 Luck. 716 = I.R. 1931 Oudh 401 = 134 1.0. 866 = 8 
O.W.N. 666 = A.I.R 1931 Oudh 358. 

S. 9, ClS. (1) and (3) — Sub -division split into 

two— - Sepal ate entry a*u{ asscfwitnf of khewat — Right 
to pre-empt — Common right with members of village 
community. 

W here it appeared from a later khewat that a joint 
khata had been split up into two, one m favour of th€ ' 
vendoi. the other in favour of the pie-emptor and the 
lent had been appoitioned between the two and the 
apportionment had nevei been questioned by the pre- 
eniptor. 

Helds that the paities had ceased to be co-sharers of 
the subdivision and that the pre-emptor could claim 
pre eniption not under Cl. (1) but under Cl. (3) of S. 9 
as members of a village community. {Hasatiy C.Js 
j and Bisheshwar Nathy /.) MaHOMED IIaNJF v, 

\ Gobardhan das. 8 O W.N. 294=16 R.D. 180=. 

I 131 10. 901 = 12 LR. 114(Rev.)=14 O.L.J. 339 = 

I A.I.R. 1931 Oudh 316. 

I — -S. 9 (3) — Talukdari mahal of several villages — 

' Sale of — Members of under -proprietary village corn- 
\ rnunrty — No right to pre-empt. 

Wheie the whole talukdari mahal containing of 
several villages has been sold by one deed, the members 
j of the under-proprietary village community of different 
I villages have not, a light of pie-emption under the Oudh 
I Laws Act. Where the portion of the superior tenure is 
for the sale, no right of pie empticn exists to an under- 
j propiietoi. A. 1. R. 1930 Oudh 428, Reversed. (Sir 
Lancelot Sanderson.) BjRLNDRA RIKRAM SINGH z;. 
Brij Mohan Pande. 61 1 A. 285 = 9 Luck. 407 = 
151 1.C. 74 = 7 R.P.C. 26 = 4 A.W R. 611 = 60 O.L.J. 
143 = 40 LW. 784-1934 ALJ. 732 = 11 0 W.N. 
843 = 38 C.WN. 989 = A.l.R. 1934 P.O. 163 = 67 
M.L J. 149 (P.C.). 

Ss. 10, 11 and 13 — Property compulsorily 

1 acquired by Secretary of State — Auction salt — Claim 
for pre-emption — Sustainability. 

Wheie certain pioperty which had been acquired by 
the Secretary of State under the Land Acquisition Act 
wras sold in Court auction. 

Heldj that the sale was immune from a claim for 
pre-emption in view of the provisions of S. 3 of the 
^ Clown Grants Act. (Razay Bisheshwar Nath and 

Smiths JJ.) Gur Bakhsh Singh v. Harnam 
Singh. 8 Luck 322 = I.R. 1933 Oudh 111=142 1.O. 
566 = 10 O.W.N. 113= A.I R. 1933 Oudh 134(P.B.). 

- — — S. 13 — Pre-emption suit — Price fixed in sale 
deed found to be fictitious— No notice of intended sale — 


tion of tivo villages does not constitute village com- Price payable by pre emptor. 

munity. Even if no notice has been given of the intended sale, 

Where an estate is subdivided into mohals and one of the Court should fix the fair market- value, if the price 
such mohals comprises villages and each village retains fixed in the sale deed is found to be fictitious or not 
its separate boundaries and separate maps, and separate fixed in good faith. The price to be paid by the pre- 
books are prepared for each mohal, an amalgamation of emptor is the fair market-value and not the sum 
the villages does not constitute one village ccunmunity. actually paid by the purchaser. (Lyings C.J. and Nana- 
A.I.R. 1928 Oudh 501, Dist. (Raza and Snvastavcis vutty. J ) LaLLOO SiNGH v. JaGJIWAN PRASAD. 
y/.) Bindeshwari Prasad Upadhyay Z/. Krishna 8RO 198 = 16910. 609 = 1935 O.W.N. 1348=A.I. 
murari. 9 Luck. 670 = 149 1.O. 660 = 6 R.O 68= R. 1936 Oudh 100. 

18 R.D. 21,3 = 11 O.W.N. 430 = A.l.R. 1934 Oudh S. \Z— Right to pre empt— Date of suit s not date 

146. of sale material. 

'•^—^^.^-Share of tenure— Interest for life. The words “entitled to a right of pre-emptioq as 

S. 9 shows that in order to entitle a plaintiff to a de- used in S. 13 must be construed as meaning entitled at 
cree for pre-emption the pioperty sold or foreclosed must the date of suit.’* There is nothing in the language of 
be a proprietary or under-proprietary tenure *‘or a share the section to support the interpretation that a person 
of such a tenure”. If the property foreclosed is only entitled to a right of pre-emption at the date of sale 
an interest for life it cannot be regarded as a pro- may bring a suit to enforce such rights even after be 
prietary tenure. 32 I, C. 228, Rel. on. (Raza and 1 has ceased to be so entitled. The plaintiff in a suit for 
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pre-emption must show that he possessed the necessary 
qualifications not only at the date of sale but also at 
the date of suit. C.J, Raz'i and Bisheskwar 

Naiht J j.) Mahomed Ihrahim v. Zahur Ahmad. 

7 Luck 51 = I.R. 1931 Oudh 265 = 132 I.O. 266 = 14 
O.L J. 529 = 8 O.W.N, 688 = A.I.R.. 1931 Oudh 281 
(F.B.). 

— — S. 13 — Rights of pre emptor and vendee to pur- 
chase money — Mode of determination — Dates of sale and 
suit material , 

The question referred to the Full Bench was as 
follows: “Should the respective claim of the pre-emptor 
dnd the vendee as re/^ards the preferential ri^^ht to pur- 
chase money be determined with reference to the posi- 
tion of their co-sharership at the date of sale or with 
reference to the position as it exists at the date of suit,** 

Held^ that the claims of the pie-emptor must be 
determined with reference to the position of his co- 
sharership not only at the date of sale but also at the 
date of suit and that the position claimed by the vendee 
"must be determined only with reference to his position 
as a CO sharer at the date of sale, i^llasan, C.J^, Raza 
and Bis he ^hwar Math, .//.) Mahomed IBKAHIM 7^. 
Zahur Ahmad, 7 Luck. 51 = I.R. 1931 Oudh 266= 
1321.0. 265 = 14 OL.J. 629 = 8 O.W.N. 688 = A.I.R. 
1931 Oudh 281 (F.B.). 

"S. 15 — ^Decree' — Cleaning, 

The word “decree** hs used in S. 15 must be road as 
meaning the final decree passed in the case. It would 
be contrary to sound principle to compel the plaintiff to 
pay the amount decreed by the trial Court and to s ib- 
ject him to the penalty of losing his right of pre-emption 
if he fails to do so when he has a right to question the 
correctness of the amount made payable by the trial j 
Court by means of an appeal against it. I 

Semhle : If a plaintiff in that position is unsuccessful 
in his appeal and the appellate Court lefuses to extend 
the time for payment the position would be different. 
{Raza and Bishes/iwar, J/.) 13ANKEY 13EHARI LaL 
z/. ABDUL Rahman. 7 Luck. 350=1361.0. 695 = 8 
O.W.N. 1267=I,R. 1932 Oudh 65 = A.I.B. 1932 
Oudh 63. 

S. 19 — Applicability — Evidence of witness given 

in Urdu but recorded in English — N’eed for ejcplaining 
same to witness. 

S. 19 applies to a prosecution legarding a proceeding 
before the Chief Court and under that section it is 
necessary to interpret the evidence recorded in English 
to a witness who gives his evidence in another language 
such as Urdu and does not understand English, if the 
witness requests that his deposition be interpreted to 
him. {Ktsch, /.) IIazari v. Emperor. I.R. 1931 
Oudh 270 = 1321.0. 270 = 32 Cr.L.J. 861(2) = 8 O. 
W.N. 686 =1931 Or.O. 817 = A.I.B. 1931 Oudh 385. 

OUDH RENT AOT (XXII OF 1886)-/V/ry of the 
Act. 

The policy of the Kent Act is to keep the relationship 
of landlord and tenant subsisting in spite of either or 
both of them and it can be terminated only in the 
manner provided by the Act. {Hasan, CJ, and Kisch, 
/.) Amar Nath Singh v. Har Prasad Singh. 
7 Luck 425 = I.R. 19S2 Oudh 126 = 136 I.O. 333 = 13 
i* ®- 20 (Rev.) = 8 O.W.N. 1359=15 B.D. 785= AX 
B. 1932 Oudh 79. 

•— — S. 3—Sir Shikmi Unant—Eiectment— 

El Ration of trees luliether continues valid defence. 

Certain plots have been recorded as sir with another 
as tenant. The sir entry dated from the former 

settlement and was repeated in the recent settlement. 


OUDH RENT AOT (1886), S. 3. 

Held, that the skikmi tenant could not resist eject- 
ment on the ground of having established a guava plan- 
tation. 

Semhle : — If the tenant had proved that the trees had 
been planted by his ancestors or that he had received 
the Zemindar’s permission to establish a guava planta- 
tion the case would be different. {Smith, J.M, and 
Oakden, S.M.) KUSHHER SiNGH v. MaDRA. 15 R.D. 
19. 

-Ss. 3 and 107 H — Creation under proprietary 

rights by unier-propricter apart from S. 107- H — 
Permissibility, 

The acquisition of under proprietary rights under 
S. 107- H is the result of a special provision in a statute 
and apart from that special piovision, the law' in Oudh 
contemplates only two proprietary rights in respect of 
landed property. Because the legislature has thought fit 
to confer the status of under proprietor on a certain class 
of persons holding subordinate to an under-proprietor, it 
does not follow that an under-proprietor can create the 
same right by means of a contract without wdping out 
his own under-proprietary rights. Hence where an 
under-proprietor carves out another interest out of his 
own but reserves to himself the rent and malikana dues, 
the transferee is not an under-proprietor. {Raza and Sri- 
vastaua, //.) BindeSHWARI PRASAD UpadhyAY V. 
Krishna Murari. 149 I.C. 660 = 6 R.0. 686=11 

0. W.N. 430 = 18 R.D. 213 = A.I.R. 1934 Oudh 146. 

— — -S. 3 (6) — ''Rent** — IVeighment dues. 

A sum payable for weigliment dues does not come 
under the definition of rent and a suit for its recovery 
is cognizable by the Civil Court. 1 O.C. 103, Foil. 
{Sri7>astava, /.) BASHIR AHMAD v. LaL NAR SiNGH 

Partab Bahadur Singh. 159 1.0. 126 = 8R.O. 
163 = 1936 RD. 544 = 1935 O.V/.N. 1223 = A.IR. 
1936 Oudh 74. 

'Ss. 3 (10) and 19- A — Applicability — Zemmdari 
property — Lessee of — Right to rctntsnon of rent. 

It is clear from S. 19-A of the Oudh Rent Act, read 
with S, 3 (10) that the provisions of the Act relating to 
remission of rent are not intended to apply to the case 
I of Ie.ssees of zemindari property. A lessee of such pro- 
I perty is not therefore entitled to any remission of lease 
j money consequent upon the reduction in rent by Govein- 
ment. Ills liability has to be determined with reference 
to the terms of the contract betw’een him and his zemin- 
dar. S. 56 of the Contract Act cannot be invoked by the 
lessee in such a case. {King, C .J. and Zia-ul Husan, 
/.) ANGNOOev. MOHAN LaL.' 10 Luck. 357 = 156 

1. C. 44 = 7 R.O. 648 = 1935 O.W.N. 824 = 1935R.D. 
391 = A.I.R. 1935 Oudh 433. 

S. 3(10) and Ch. 7 A — Person holding at 

favourable rate of rent — Transfer — V ad idity, 

A person holding at a favourable rate of rent within 
the meaning of Ch. 7- A must technically be regarded as 
a tenant under the definition given in S. 3, Cl. 10 yet 
for all practical purposes he is bracketed w'ith a person 
holding rent free, and they stand in a class by them- 
selves, and are governed by the provisions of Ch. 7-A. 
If such a person must be described as a tenant, he is not 
a statutory tenant and can only be regarded as a tenant 
of a special nature. Whether they have power of trans- 
fer or not will depend upon the incident of the grant in 
each case ; but there is no general provision on the 
subject in the Rent Act which may be applicable to this 
cla’^s of persons. The mere absence of any provision 
authorizing them to make a transfer w’ould not justify 
the inference of a rule forbidding the transfer of their 
rights. The transferee will, of course, possess no better 
rights than the transferor, and if the landlord has a 
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right to question the transfer he is at liberty to do so. ! 
But in the absence of any provision showing the rights ! 
to be untransferable, the transfers are not unlawful and ! 
therefore void ab initio. Such transfer could at best be 1 
voidable at the option of the landlord but could not be | 
questioned by the transferor or his representative, j 
\Razay Srivastava and Smithy //•) HaKIM HUSaIN v, \ 
Mushtaq Husain. 6 IR. (Oudh) 136 = 146 1.0. 
482 = 10 OW.N. 1330=18 R.D. 16 = 16 L.R. 42 
CRev.)=A.I.R. 1933 Oudh 642 (F.B.). 

— S. 3 (10) — Status of thekadar — Smt for profits 
by CO -sharer — Forum, 

The status of a thekadar being merely that of a tenant 
it is open to the co-sharer who has given a theka of his 
share to sue for profits in a Revenue Court und^*r S. 108, 
Cl. (15) of the Act. (^Ktsch^ /.) RaMESHWAR v, 
Achhaibar Singh. 8 O.W.N. 1050 = 136 1.0.381 
-I.R. 1932 Oudh 29 = 16 R.D. 676 = 12 L.R. 373 
(Rev.)=A.LR. 1931 Oudh 403 (1). 

— S. 3 (10) — Thekadar — Status of. 

The thekadai of the Oudh Rent Act is a lessee of 
proprietary rights and his name is or should be recorded 
in Oudh in the kheivat, that is the proprietary khewat 
the register maintained under S. 32 (rt), Land Revenue 
Act. Drake Brockman^ S, M, and KnoXs J, ^l/.) 
Mahomed Asghar Ali v. Nawab Ali. 1936 R D. 
364 = 1935 O.W.N. 733. 

S. 3 (10) — Thekadar — Transferee of under 

p/ oprietary rights from Collector — U,P Land Revenue \ 
Act, S, 152. 

A person to whom a share in under-proprietary right i 
is tiansferred by the Collector under S. l52, U. P. Land ; 
Revenue Act. is not a thekadar within the meaning of 
S. 3 (10) of the Oudh Rent Act, and cannot be treated ; 
as a tenant after the expiry of the period of transfer, j 
{Oppenhetm, S. AL and Dtake Brockman, /. Mf) j 
Baboo LAL7A Mannu Singh. 11 O.W.N. 1669= i 
18 R.D. 673= 16 L.R. 127 (Rev.). | 

— — S. 3 {Xl)—Rx-prjpnetary rights tn sir land — | 
Suit for declaration. i 

It is only in the case of lands falling under CIs. (^), | 
(i*) and {d) that the element of cultivation comes in. So | 
far as Cl. (a) is concerned, it is not necessary for a case ' 
to be brought under it that the land should have been in 
the actual cultivation of the proprietor. The question 
regarding ex proprietary rights in a grove plot falls 
under Cl. (a) of S. 3 (17). (^Bisheshzuar Math and 
Pullan, //.) ANGNEY v. ABID HUSAIN. I.R. 1931 
Oudh 131 = 130 I.O. 116 = 12 L.R. 6 (Rev.) = 14 R.D. 
706 = 7 O.W.N. 1162 = A.I.R. 1931 Oudh 62. 

S. 3 (17) (c) — Land recorded as khudkasht — | 

Only small portion cultivated and the rest fallow — 
Land not demarcated — lAabthty of tenant to ejectment. 

Certain land had been entered as the khudkasht of 
1328 and 1329 F. But in 1328 F. of the whole land in 
suit 3 bis was were under rice and 16 biswas were 
fallow and so except a small area, the land was not 
actually under the cultivation of the landlord. In a suit 
for ejectment, 

Held, that the tenant was a statutory tenant over the ' 
land though he may be a shtkmt in respect of 3 biswas | 
and as the land was not demarcated, he could not be 
ejected from the small area of ‘sir’ land. {Iffalton, J.Mf) 
Kamakhva Dat Ram v. Hub Lal Kurmi. 14 L.R. 
66 (Rev.) = 17 R.D. 88. 

S. 3 (18) — Construction and scope — Heir of 

statutory tenant — When becomes statutory tenant. 

The law does not mean that any heir of a statutory 
tenant can become a statutory tenant if only he can by 
any dubious means manage to retain possession for eight 


OUDH RENT ACT (1886), S. 4 (3). 

years in spite of legal efforts to dislodge him. Tenancy 
involves some sort of admission or acquiescence by the 
landlord ; and if the landlord has, before eight years are 
completed, taken active legal steps to exercise his right 
to eject the tenant, the latter is liable to ejectment. The 
fact that the period of eight years has expired before 
the ejectment process ends does not make any difference. 
{pppenhetm, S.M, and Drake Brockman, J*Mf) Uma 
Nath Bux Singh Jagannath Prasad. 11 O. 
W.N. 1492 = 18 R.D. 676. 

; 8. 3 (18) — Contract of tenancy — Receipt of rent 

under mistake — Effect. 

The mere acceptance of lent by a landholder is not 
i necessarily proof of the admission of the occupant to 
i statutory tenancy ; the ciicumstances under which the 
rent was accepted must be taken into account : where 
' a person is allowed to remain in possession under the 
, mistaken idea that he is the heir of the deceased the 
acceptance of rent by the landholder does not create a 
; contract of tenancy. {Oppenhetm, S. M. and Walton, 
J.Af.) Kanir Abid Taluqdaria V, Mahabir. 16 
^ R.D. 416. 

i S. 3 (18) — Statutory tenancy — Admission of 

wrong person as heir — Acceptance of position by both 
\ parties — Claim to statutory tenancy — Estoppel, 

On the death of statutory tenant the landlord accept- 
ed his brothers as his heiis instead of his widow who 
was existing. Both the landlord and the brothers accept- 
ed the position as coiiect, namely, that they were heirs. 

Held, that the brothers could not be allowed to resile 
from that position and to claim that they were statutory 
t(nants. {Oppenhim, S. M. and Drake Brockman, J, 
A'l.) Mata Badal v, bhagwati Din. 18 R.D. 716 
= 16 L.R. 111 (Rev.). 

— — S. 4 — Illegal enhancement of rent— Liability of 
tenant — Extent of, 

Wheie a kabuliyat is executed agreeing to pay an 
enhanced rent but the enhancement is illegal and the 
landlord sues for arrears at the enhanced rate, the tenant 
is not bound to pay at the illegal enhanced rate but must 
pay according to the legal enhancement of rent. (Cases 
ref.) {Nanavutty, /.) Gaya DIN v, MOIN-Uddin. 
160I.C. 843 = 7 R.O. 61 = 11 O.W.N. 812=18 R.D. 
394= A. I.R. 1934 Oudh 288. 

S. 4 iX)— Effect, 

Ss. 4 (1) and 52 clearly indicate that an effectual 
ejectment of a tenant can only take place when the pro- 
cedure with reference thereto as prescribed by the Act 
has been adopted and this will be so in spite of any 
agreement between the landlord and the tenant to the 
contrary. l^Hasan, C.J. and Ktsch, /.) A MAR NaTH 
Singh v. IIar Prasad Singh. 7 Luck. 426 = I.R. 
1932 Oudh 126 = 136 I.O. 333 = 13 L.R. 20 (Rev.) = 8 
O.W.N. 1369 = 16 R.D. 786- A I.R. 1932 Oudh 79. 
S. 4 (l)--5ct;/> . 

S. 4(1) does not limit the rights of the landlord as 
regards a contract. It only prevents the tenant from 
contracting himself out of the benefits conferred on him 
by the Act. iSmith, J. Af.) LaL JOGENDRA BUX 
.Singh v. Bijoy Bahadur Singh. 14 R.D. 669 =7 
O.W.N. 960. 

S. 4 (3) — Appliiability — Admission by parties — 

Effect of — If can be withdrawn in second appeal. 

The application of S. 4 (3) of the Oudh Rent Act to 
a particular case depends upon (1) the fact of the land 
not having been previously cultivated and (2) on the 
fact of the land having been let out either after being 
reclaimed by the landlord at his expense or for the pur- 
pose of being reclaimed by the tenant. When the 
defendant admits that the land in suit is governed be 
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Par AM SuKH V, Shko Murat. 147 1.0. 430 = 6 
E.O. 269 = 10 O.W.N. 660=17 R D. 686=14 L.R. 
639 (Rev.) = A. I R. 1933 Oudh 363. 

8. 5 — Tenants — Descendants of muqaddams — 

Occupancy rights conferred. 

Where land is held by the descendants of muqaddams 


OUDH RENT ACT (1886). S. 4 (3). 

S. 4 (3). the admission is not one on a question of law, 
but one of mixed law and fact, binding on him, and [ 
cannot be withdrawn in second appeal, {Srwastava^ 

C \ y.) Harihar dutt v . Kapurthala Es | 
tat e. 153 I.O. 860 = 7 E.O. 407 = 18 R.D. 669 = 11 1 
O.W.N. 1428= A.I.R. 1936 Oudh 163. I 

— S 4(3) — Lease of nautor land — Privileges <»/ j and they are given occupancy rights by a settlement 
tenant — Contract to the contrary, \ decree they are not tenants under S. 5 but the rent is 

• Under S. 4 (3) of the Oudh Rent Act, the parties to a ' liable to enhancement. {Oppenheim^ J, M.') JAGAN 
lease o^nautor land can contract themselves out of the j Nath v. Ram Charan LaL. 15 R.D. 722=-12L.R. 
proviflon^tiflPhe Act for a period of 14 years. Ilut the ; 398 (Rev.). 

rights giVIBri'‘to statutory tenants, under S. 37 of the Act. | Ss. 6 and Q— Transferee of occupancy tenant-- 

do not apply tenants of land. The effect \ Status of — Landlord recognising him as tenant — If 

S. 4 (3) js that the rights given to tenants by S. 37, j estopped from challenging his status as occupancy 


may be mgQlhAd or nullified by private agreement be- j 
tween theilHties during the first 14 years. Rut in the ! 
absence or swch a contract, tenants of nautor land have j 
the same rights and privileges con fen ed by the Act as : 
in the case of land of old cultivation, (/fing, C.J, and 
Thomas,;,) NARAIN SjNGH JAGAT JIT SiNGH. 
10 Luck. 490-163IO. 609 = 7 RO. 365 = 11 O.W. 
N. 1665 = 1935 R.D. 41 = A.I R. 1935 Oudh 90. 

" S. b-— Mortgage of occupancy right — Validity of . 

A mortgage of occupancy right not arising under S. 5 
is not void ah imtio. A.I.R. 1928 Oudh 500; A. I. R. 


tenant. 

Occupancy right in Oudh, where it is not acquired 
under S. 5 of the Oudh Rent Act, can only be acquired 
under S. 6 by grant from the landlord by registered 
document. A transferee of an occupancy tenant on 
whom there has been no conferment of this right by the 
landlord who has treated him as a tenant, is nothing but 
a statutory tenant of the land. The landlord who has 
been treating him as a tenant is, therefore, not barred 
either by estoppel or limitation from challenging his 
status as an occupancy tenant. (jOppenkeim, S.M. and 


1931 Oudh 352 and 14 O. C. 144, Rel. on. {Pachhpal ! Drake Brockman, J.Mf) JAI Nakain MISKA v. RaN 
Tiicam Singh z/. Rhagwan PIN. 160 I. ‘ 

O. 840 = 7 R.O. 62 = 18 RD. 432 = 11 O.W.N. 1032= 

A.I.R. 1934 Oudh 264. 

-S. 6 — Occupancy rights — Acquisition by tenanV 


SIOHAR. 1935 O W N. 1257 = 1935 R.D. 658. 

■S. 6 — Scope — Conferring occupancy rights. 


S. 6 allows the conferring of occupancy rights. Where 
i the landlord sues for enhancement under S. 33 alleging 
— Transfer —Validity — Comparison 7vith acquisition of the tenants were occupancy tenants a summary 

such rights under comprofhtse decree, ; finding of the Commissioner declaring their status is of 

Theie is a clear di'^tinction between occupancy rights | no effect. {ICcane^ S.M. and Oppenhetm, J.M.) RAM 
arising under S. 5 of the Oudh Rent Act and occupancy i Phal z*. Lal Sri .'*'AKAN. 15 R.D. 693. 

rights arising under a decree of Court based on a com- I g — .iccrual of ex-proprietary rights in sir 

promise with the taluqdar which has been uniformly ' sir land subject to a charge for plaintiffs main- 

recognised in ()udh. ^ In the former case there is a statu- • tenance allowance— Liability to pay such allowance, 
toiy prohibition against transfer based on considerations \ Where by operation of law, a person becomes an ex- 
of polic y. Any transfer in contravention of the statute j proprietary tenant of his once sir lands whii'h are sub- 
would be absolutely void inasmuch as the^ consideration ' ject to a charge for payment of a maintenance allowance 
oi object of .such transfer being forbidden by law it ■ in favour of the plaintiff, his liability to pay the mainten- 
w'ould be unlawful within the meaning of S. 23 of the i aiice allowance ceases with the extinction of his title as 
(contract Act. In the latter ca.se the conditions which | proprietor. Whatever profits are realised by the new ex- 
aie frequently to be found in decrees passed by Settle- i proprietary tenant from his sub-tenants cannot be touch- 
ment Courts have generally been construed as condi ed by the plaintiff as there is no privity of contract 
tions imposed for the benefit of the sSuperior proprietor, j between them. The plaintiff can only look to the new 
If a tiansfer is made contrary to those conditions the i proprietor for the payment of his maintenance allow'ance 


transfer is not voiil but only voidable at the instance of 
the supeiior proprietor. (Bisheshzoar Lfath and Ktsch^ 
JJ.) Gaya Prasau v, Reni Madho. 7 Luck. 11 = 
I.R. 1931 Oudh 376 = 134 I.C. 472=8 O.W.N. 786 = 
16 R.D. 412=AXR. 1931 Oudh 362. 

S. 6 — Proprietor — Whether includes bhaiyachara 

holder — Person holding under— Acquisition of occu- 
pancy rijihts. 

A proprietor holding under a bhaiyachara tenure is a 
proprietoi within the meaning of S. 5 and a person 
holding un<ler him can acquire occupancy rights provid- 
ed the conditions neces'^ary are fulfilled. {Oppenheim^ 
S, M.and Knox, /.M.) TaJAMMUL 1 1 US AIN v. RAO 
Ka(;ho Indra Pratap Sahi. 16 R.D. 212 = 13 L.R. 
137 (Rov.). 

S. 5 — Relinquishment of occupancy rights under 
the guise of a lease — Validity of. 

A transaction by which the occupancy tenant purport- 
ed to grant a lease in favour of another for a nominal 
lent of one rupee per annum reserving no right of re- 
entiy is in reality an out and out sale and is void, being 
opposed to the provisions of S. 5. Against the statutory 
prohibition, no estoppel can arise. {Nanavutty, /.) 


and the new proprietor is only liable to pay out of the 
ex-proprietary rent which he realises from the new* ex- 
proprietary tenant. The plaintiff is not entitled to a 
personal decree .against him but can in execution of the 
decree which he might obtain for the amount due to 
him, attach and sell the lands for the realisation of the 
amount. {Nanainttty, /.) AKBAR HUSSAIN v, 
Husain Jahan Regam. 156 I.O, 40 = 7 R.O. 640= 
1935 R.D. 214 = 1935 O.W.N. 437 = A.I.R. 1936 
Oudh 309. 

S. 7-A — '^V ol untar y alie nation' f — Partition by 

Civil Court. 

A partition by an order of the Civil Court is not a 
voluntary alienation under S. 7-A of the Oudh Rent 
Act, Therefore the parties to a partition suit cannot be 
said to be making voluntary alienations and as such 
wmuld not become ex-proprietary tenants in the sir lands 
allotted to one another. {Oppenhetm, S, M. and Drake 
Brockman, J. M.) SheO PaLTAN MiSiR v. SarJU 
MiSIR. 11 O.W.N. 1467 = 18 R.D. 672. 

S. 7 A (b)— Mortgage of ex-proprietary holding 

— Illegality — Right of mortgagee to obtain ref imd of 
mortgage money. 
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The mortgage of an ex-proprietary holding is void 
and ad tmtto because it is in contravention of S. 7- A, 
sub S. (3) of the Oudh Kent Act. Such a transaction 
is unlawful within the meaning of S. 23 of the Contract 
Act and by virtue of S. 24 of the same Act the conside- 
ration for the mortgage is also unlawful. Consequently 
the mortgagee cannot claim relief for the recovery of the 
mortgage niv^ney. 3 O. VV.N’. 217, Rel. on. 

Per Ctirtam . — Had the sum of money which the 
mortgagee advanced as consideration of the mortgage 
transaction represented an independent transaction of 
loan between the parties, it might have been possible to 
give some relief to the plaintiff for the recoveiy of that 
sum of money, C./. an i fCisck, /.) MahO- 

MKD iVTUZZAFAR HUSAIN V. MADAD ALI. 6 LuClS 

€89 = LR. 1931 Oudh 303 = 1321.0 643 = 14 O.L.J. 
464 = 8 O.W.N. 718 = 16 R D. 351 = A.I.R.. 1931 
Oudh 309. 

— Ss. 8 and 9 — Under proprietor — Naukar holder 

calling himself under proprietor — If becomes such. 

Regarding oneself as having a certain right, namely 
under-proprietary right, cannot create that right or be 
sufficient to show a prima facte case of under-proprietary i 
right. A person who is only a naukar-holder with no 
rent to pay on certain land, though he may be called 
himself an under proprietor, cannot be held to be an 
under-proprietor. /. M.) UdaI NaraiN 

Z/. PIHARI Lal. 1935 R.D. 493. 

~S. 18 — Area of holdintt diminished by (invial 

acti! n — Abatement of rent — Sint fci — Date of cause of \ 
action. 

The cause of action for a suit for abatement of rent i 
undei S. 18 of the Oudh Rent Act on the ground that 
the area of the holding has diminished by the fluvial 
action of the river arises every year and not only when 
the erosion started. (Oppenketm, S. M,) HUNTER?/. 
RAMPAL. 11 O.W.N. 443= 18 R.D. 208. 

-S. 19 — Fall in prices — Remission of rent — 

Right of tenant. 

When rent is fixed by order of Court in a suit for 
enhancement on the basis of rates evolved on rentals 
obtaining before an economic slump intervened, the 
tenant is entitled to claim a temporary lemis^ions of not 
on tlie ground of a fall in prices. (^Oppenhetm, S. M. 
and Drake Brockman^ J, Af.) UMA NaTH RuX SiNGH 
z/. Chandra Pal Singh. 11 O.W.N. 1562=18 R, 
D. 646 =16 L.R. 66 (Rev.). 

S. 19- A —T hekadar—Ristht to remission of rent. 

The provision relating to remission of rents contained 
in S. 19-A does not apply to thekadars. Where by his 
kabuliat, a thekadar binds himself to pay the arrears of 
rent “without raising any objection as to earthly or 
heavenly calamities” he is not entitled to any remission 
of rent. i^Snvastava and Zta ul- Hasaiiy J Jf) ZaMIN 
ALI Khan v. Sankata Prasad. 168 I.O. 714 = 6 
R.0. 115 = 1935 R.D. 487=1935 O.W.N. 1128-A.I. 

R. 1936 Oudh 83. 

'S. 19 A - Thekadar — Right to remission of rent 
— Kahuliyat — Construction, 

A thekadar cannot obtain remi.ssion of lent under 

S. 19-A of the Oudh Rent Act and hi.s rights and liabi- 
lities must be determined by the terms of the Kabuliyat. 
Where the Kabuliyat provides that he would be liable 
to pay rent Irrespective of any calamity which might 
occur “whether on earth or from heaven*’ he is bound 
to pay irrespective of anything which might happen in 
the shape of failure of the crops for one reason or 
another. {Srivastava, /.) AnGNO v, MOHAN LaL. 
«R.O.605 = 148 I.O. 1207=18 R.D. 301 = 11 O.W. 
N. 763 = A.I.R. 1934 Oudh 239. 


OUDH RENT ACT (1886). 8. 33. 

8. 20 — Claimant to tenancy — Occupation of hold* 
in g with permission of landlord — Liability for compen- 
sation. 

The proper criterion for the assessment of compensa- 
i tion is the amount of rent which the landlord would 
have realised from the land, where the claimant prefer- 
i red an appeal to the Hoard as regards his right to sue- 
I ceed to the tenancy ami at the same time offered to the 
I landlord to vacate the land but the landlord asked him 
i to continue in possession. 

I Held^ that the claimant was liable to pay compensa- 
I tion for the year preceding but not for the year sue- 
i ceetling the offer by him to vacate the land. (Oppenheim, 
S, M, and Drake Brockman^ J, Mf) LaL JAGDISH 

; Bahadur Singh v, ajodhia Prasad. 11 O.W.N. 

! 349 = 18 RD. 156. 

* “"S. 20 — Scope — Oral relinquishment of land, 

' S. 20 does not prohibit an oral relinquishment of land 
I by the tenant ; it deals only with the question of the 
i method in which a tenant avoids liability to pay rent. 
! {pppenhnm, /. d/. ) Bh ai; Wati PR ASA D Su M J H A- 
j WAN. 13 L.R. 1 (Rev.) = 16 R D. 83. 

I S. 23 — Section excluded by S, 29 (J2) {F) of the 

I Limitation Act, 

S. 29 (2) of the Limitation Act as amended in 
1922 cloaily excludes the application of S. 23 of the 
i Rent Act. {Oakden, S.M. and Smithy J, M,) GOURI 
I Bhankek V. Bhagwan Din. 15 R.D. 6. 

Ss. 31 and 32 -'Rent — Estimate — Omission of 

zammdar to have his share appraised — Effect, 

If the rent of a holding is taken by an estimate or 
appraisement of the standing crop it i.s the duty of the 
zamindar to proceed to have his share of the crop 
estimated while the crop was standing and if he fails to 
do so he cannot subsequently biing a suit for an ears of 
I rent which could not be estimated at the time of the 
i suit, the crop being no longer in existence. anavuttyy 
\ /.) Ka.sim Khan v, Mahbur Khan. I.R. 1931 
i Oudh 283=132 I C. 347 = 12 L.R. 159 (Rev.)=::8 O. 
W N. 681=16 R.D. 313 = A.I.R. 1931 Oudh 271. 

; S. 31 — Scope — Nature of rent payable — Juris- 

i diction of Court to settle dispute, 

\ The wording of S. 31 indicate.s that it was the inten- 
j tion of the law to allow Courts to settle disputes between 
the landlord and tenants as to whether the rent of the 
teiuants was batat or kankut. {Qppenheirn^ S.Mf) RAM- 
I CHARAN V. MlJNNU. 16 E.D. 217 = 13 li.E. 118 
j (Eev.). 

i S. 32 B — Suit for arrears of rent —Preliminary 

'• request for fixing rent — Appeal — Forum. 

Where the suit is for arrears of rent with a prelimi- 
i nary request that the rate of rent should be determined 
i the relief regarding determination of lent is merely 
j ancillary to the getting of a decree for arrears. In such 
j a case an appeal in the main suit would lie to the Dis- 
I trict Judge and a party cannot appeal to the Commis- 
j sinner on the subordinate claim. {Oakden. S. M,') 

I Mahomed Mehdi v. Baccha Singh. 16 R.D. 79= 
12 L R. 22 (Rev.). 

— S. 33 — (?/■ muqaddams — Occupancy rights 
conferred — Enhancement of rent. 

Where land is held by the defendants of muqaddams 
and they are given occupancy lights by a settlement 
decree, they are not tenants under S. 5 but the rent is 
liable to enhancement. {Oppenketm, J , Mf) JaGAN 
Path v, ram Charan Lal. 16 R.D. 722=12 L.R. 
398 (Rev ). 

““3. 33—'*Ohtect, 

S 33, Oudh Rent Act, and S. 49, Agra Tenancy Act, 
1926, are based on the general axiom that the lien of 
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Government upon the produce of land in order to pay 
the revenue cannot he affected by private contract to 
which Government ib not a party. Freedom of contract 
is restricted by these provision.s which are designed to 
prevent land being tied down at a fixed rent for ever. 
XOppgfthetffi, /.A/.) JAK Bandhan Singh z'. Rai 
Bajkang Bahadur Sjngh 15 B.D. 764 = 13 L.E. 
132 (Eev.). , 

S* 33 — Summary proceeding; — Declaraitopt of 
status jof tenants — Effect, 

S. 6 allows the conferring of occupancy rights. 
W'here the landlord sues for enhant erntnt under S. 33 
alleging that the tenants were occupancy tenant'^, a 
summary finding of the Commissioner declaring their 
status is of no effect. (^Keane^ S.M. and Oppenheim^ /. 
M.) Ram Piial v. lal Sri Saran. 15 B.D. 693. | 

S- 33 (1) — /Agreement precluding enhancemettt 
of rent Unregistered lease — ^Jg/ cement contained tn — 
Adviissibiltty, 

An agreement contained in a lease ^^hich ought to 
have been, but which is not, registered, is inadmissible • 
in evidence and does not preclude the enhancement of . 
rent under S. 33 (1) of the Oudh Kent Act. Nor is the 
doctrine of part performance as contained in S. 56- A, 
1^* Act, apply to the case especially wlien there is no 
express provision in it restraining enhancement though 
it may be that no enhancement was claimed up to the i 
date of the suit. {Drake Brockman^ DAI.CHAND 

? . Babboo Singh. 18 B.D. 672. 

S. 33 (2) — Contract against enhaiuement — Lta- I 

bility to enhancement under S. 87, U. P. Land Revenue 
Act, 

Tenants are liable to enhancement under S. 87, Land ^ 
Revenue Art, on the general principle that all contracts j 
regarding revenue paying lands aie liable to adjustment ; 
at the settlement. It is difficult to see S. 87 was enacted 
if not to catch people who'^e lent cannot be enhanced i 
under S. 33(2) of the Kent Act by reason of the contract 
made against enhancement. Walton, J M.) MaHOMED 

AM Khan v. Irshad Husain Tai.uqdar. 13 L.B. 
191 (Bev.)=l6 R D. 446. 

S. 33 (2) — Occupatuy tcntu.ts falling under — 

Enhancement of rad. 

In the case of occupancy tenants falling under S. 33 
(2) tlie lent can be enhanced under S. 35. {Oppenhetrn, 
Af. and Walton, J.AI.) JARBANDHAN SiNGH v. , 
n AjRANG Bahadur Singh. 16 B.D. 235. . I 

S. 36 — Applicability — Ttnants falling under I 

.V. 33 (2). ‘ : 

In the case of tenants falling under S. 33 (2) there , 
can be an enhancement under S. 35. {Oppenheim, J.M 
Jar Bandhan Singh v. Rai Baijrang Bahadur 
Singh. 15R.D. 764 = 13 L.B. 132 (Rev.). 

S. 35 — Objat — Agreement fixin g perpetual rent 

— Validity. 

S. 35 is based on the general axiom of law that the 
lien of Government upon the produce of land in order 
to pay revenue cannot be affected by private contract 
to which the Government is not a party, A contract 
whicli i'> designed to tit* dow'n land at a fixed rent would 
be void umler S. 23, Contract Act. {Oppenlnm, S,Ai. 
and fl^alton, J.A/.) JARBANDHAN SiNGH V. BAJRANG 
Bahadur Singh. 16 B.D. 235. 

S. 36 — Occupancy tenants under S. 33 (2) — En- 
hancement of rent. 

In the case of occupancy tenants falling under S. 33 
(2) the rent can be enhanced under S. 35. {Oppenheim, 
S.Af. and Walton^ /.A/.) JARBANDHAN SiNGH v. 

Bajrang Bahadur Singh. 16 B.D. 235. 


OUDH BENT AOT (1886), S. 36. 

S. 35 — Rents calculated on the basts of revenue 

— Enhancement of. 

With the severe reduction in the percentage of assets 
taken as land revenue all rents calculated on the basis of 
the revenue are not capable of material enhancement, if 
they are capable ^of enhancement at all. {Drake Brock- 
man, S.M.) Kedar Nath v. Shyama Charan. 14 
L.B. 698 (Rev.) 

(as amended), Ss. 86 and S7— Admission to 

tenancy — Proof, 

On the death of a statutory tenant the landlord think- 
ing that the widow of the son of the deceased was 
entitled to succeed treated her as the heir of a statutory 
tenant. Subsequently he ascertained the correct legal 
position and thereafter did not treat her a.s heir. 

Held, that there had been no contract of tenancy 
under which the widow could be considered to be a 
statutory tenant. {Oppenhetm, J.M.') MT. Rani KumaR 
V. Sri 'IhakurJI. 12 L.B. 378 (Rev.)=16 B.D. 7. 
(as amended) Ss. 36 and 37 — Heir of occu- 
pancy hnant — Landlord permitting occupation — Effect, 

Either the tenant’s statutory period comes to an end 
after the Amendment Act and the heir becomes a statu- 
tory tenant or if the tenancy is put an end to earlier the 
heir btconies a statutory tenant by reason of the land- 
loid peimitting him to occupy the land on payment of 
rent. {Oppenheim, S.M. and Knox, J.AL.) AZIMULLAH 
z/. Dharam Raj Sahu. 16 B.D. 193 = 18 L.B. lOO 
(Rev.). 

Ss. 36, 62- A (1) (e). Proviso 1. and 108 (4)- 

Oudh Rent (Amending Act), 1921 — Pahtkasht tenant 
cultivating before 1921 Act — Ejectment, suit for — Com- 
putation of period — Rule. 

A Vabikasht tenant, who is not proved to have held 
for 10 years before the commencement of Act, 1921, may 
be deemed to have had his statutory peiiocl ended by 
1329 Fasli and could be ejected in a suit lirought in 
1339 Fasli. (Oppenheim, S, A'l. and Walton, /.Af.) 
Guddi Singh v. Chhangur lohak. 14 L.R. 341 
(Rev.) = 17 B.D. 466. 

= (as amended), Ss. 36 and 37 — Suhdenanf — 

Person holding from ‘muafidar’. 

The word ‘sub-tenant’ means a man holding from a 
tenant. A muafidar is not tenant and a man holding 
from him is not a sub-tenant. (Keane, S.M. and Op~ 
penheim, J.M) BHIKHAKI v. RaM BHARDSAY. 15 R. 
D. 804=12 L B. 379 (Rev.) 

S. 36 — Tenants holding under special agreement 

— Suit for enhancement of rent. 

The tenants had held the suit land for nearly a 
century. In the ivajib'ul-arz of 1863 it was noted that 
the land was liable to rent if the landlord wished that 
rent should be paid. It was also noted that the amount 
of rent payable in the future was liable to be limited to 
a payment equal to tho revenue plus 20 per cent. It 
appeared that since 1880 the tenants had been paying a 
certain aniount as rent. 

Held, that the tenants should be classified for pur- 
poses other than ejectment as statutory tenants and that 
I rent in respect of the holding could be enhanced within 
i the limits of the agreement as contained in the wajib- 
; ul arz. (Keane, S.M, and Oppenheim, J.M.) PiRBHU 
i DAYAL V. JAI INDER BAHADUR SiNGH. 16 B.D. 167. 

; — — — S. 36- Under proprietary share being small — 
i Acquisition of statutory rights under Amending Act, 

\ Where a person held under-proprietary rights when 
j the Amending Act took effect, he cannot acquire statu- 
j tory rights even though his under-proprietary share may 
; be small. (Keane, S.M.) SheO ShaNKAR v. 

\ Baishnath Saran Singh. 15 B.D. 636 = 12 L.E 
; 269 (Rev.). 
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— S. 36 — Wordt ^'admitted to the occupation of the 
h ol din^ * — Meant ng. 

The words “admitted to the occupation of the hold- 
ing-* in S.30 clearly imply a voluntary act on the part 
of the landlord where the landlord allowed the tenant to 
take possession of the holding and to retain possession ^ 
of it under the impression that he was entitled in law to j 
be maintained in possession for a certain period, j 

Heldy that there was no voluntary act on the part of 
the landlord. i^Srivastaifa^ J.') MaHABIR v* JaGaN- i 
NATH Bakhsh Singh. 9 Luck. 282 = 6 R.O. 266= I 
1471.0. 349 ---17 R.D. 1128 = 10 O.W.N. 1259 = 14 
L.R. 898 (Rev.) = A.I R. 1934 Oudh 14. 

S. 37 — Applicability — Lease of nautor land — 

Privileges of tenant — Contract to the contrary. 6Vt’ 
Oudh Rent Act, S. 4 (3) :>upra. 163 I.C. 609 = 11 
O.W.N. 1666 = A. I.R. 1935 Oudh 90. 

Ss. 37 and Effect. 

The law' prescribes that a change in rent will consti- 
tute a new admission but makes an excepticjn in favour 
of enhancement carried out according to the terms of 
S. 38. It is not for the Court to change the terms of 
the exception. {Knox^ J M.) OUDH CharITRA Pra- 
TAB Narain Singh v. Ablakh. 16 R.D. 170=13 
L.R. 66 (Rev.) j 

S. 37 — Object — Addition to kidding — Question of 

fact — Ntw contract r elating to separate holding. 

The main part of S. 37 deals with additions to areas 
of holdings and changes in rent. That provision was i 
designed to protect tenants whose statutory holdings | 
were changed by the landlord. The question whether ' 
any particular ti*ansaction is a transaction adding land to 
an old holding and increasing tire rent or a separate 
transaction constituting a new’ holding is in every case a 
question of fact. As a general rule where there is an 
addition to a holding or a change in the rent there 
would be a fresh contract of tenancy but there would be 
no justification for taking the view that a landlord and 
tenant are not allow’ed to enter into a new' contiact 
about different land and that the effect of such a 
contract would not be the creation of a new holding. 
Evidence held to support a new' contract. {Oppenheim^ 
S. M. and Walton, J. M.) SiTAL v. JALILUR RAH- 
MAN. 16 R D. 676 = 13 L.R. 379 (Rev.). 

— 8. 37 — Scope. 

Section 37 merely states that a tenant who is admit- 
ted to the occupation of a holding after the commence- ! 
merit of the Act shall be entitled to retain the same. 
There is no proviso that the admission shall not have i 
been made by reason of a misapprehension. {Keane 
S.M.) Kandhai Prasad xMantura. 16 R.D. 
708. 

S. 37 — Variance uf tent and holding — Ejectment 

of tenants. 

Where the areas of the holdings and their rentals 
have been varied the tenants are entitled under 37 to 
the status of statutory tenants and cannot be ejected by 
notice. (Walton, J. M.^ RaGHURAJ SinGH v, AULAD 
ALL 16 R.D. 613 = 13 L.R. 307 (Rev.). 

— — S. 38 — Agreement for enhancement of rent — 
Proof. 

A written agreement for enhancement of rent cannot 
be proved without production of the Kabuliyat executed 
by the tenant or other estate papers. (Nanavutty, /.) 
Raham Sher Khan v. Court of Wards Balram- 
PUR Estate. 6 R.O. 885=148 I.O. 241 (1)=18 R. 
D. 41 = 11 O.W.N. 69 = A.I.R. 1936 Oudh 212. 

S. ^Written agreement' — Patta and 

qabuliat, if. 

0. D.— II— 140 


I OUDH RENT ACT (1886), S. 48. 

Though a qabuliyat is a counter-part of a lease and is 
not strictly a written agreement under S. 38 of the Oudh 
Rent Act, there is no reason why a written agreement 
under the section should not take the form of a patta 
and a qabuliat, (Oppetihum ^ S. M. and Drake Brock- 
man, J. M.') JAGANNAIH BUX SlNGH BA H ADUR 
Singh. 11 O.W.N. 1370 = 18 R.D. 567. 

Ss. 39(2) and 48 — Issue of patta to heit of 

statutory tenant — Increase of rent — Notice of ejectment 
after five y care— Right to contest. 

When a landholder issues a paltah to the heir of a 
statutory tenant on an increased rent, it inevitably 
suggested that there is a fresh admission to statutory 
, tenancy. But when there is a clause in tht* patta itself 
I stating that the lease was only for the period of five 
, years allowed to the heirs iinclei S. of the Oudli Rent 
! Act, the landholder can validly issue t<i the heir a notice 
I of ejectment; and the latter cannot maintain a suit ti> 

I contest such notice. (Oppenheim, S. M. and Drake 
1 Brockman, J. M.) JaGaNNath BUX SinC’.H v. BaH/V.- 
I DUR Singh. 11 O.W.N. 1370 = 18 R.D. 667. 

i — — S. 43 — Suit to conieU nctice of enhancement of 
, rent— Claim to hold at favourable rate of rent — Onus 
of proof. 

Where a statutory tenant institutes a suit to contest a 
notice of enhancement of rent, claiming to hold the land 
at a favourable rate of rent, it is incumbent on the 
tenant to show' that the land was granted to him to hold 
at such a rent at the time it was gi anted ami that it has 
been continuously so held since. (Drake Brockman, S. 
M, and Knox, J. M.) Uma Nath BaKHSH SiNGH 
V. Badri. 1936 R.D. 325 = 1935 O W.N. 828. 

■ S. 43 — Tenants holding under special agreement 
— Enhancement of rent. 

The tenants had held the suit land for nearly a 
century. In the wajib-iiBarz of 1863 it was noted that 
the land was liable to rent if the landlord wished that 
lent should be paid. It was also noted that the amount 
; of rent payable in the future was liable to be limited to 
I a payment equal to the the revenue plus 20 per cent. It 
; appeared that since 1880 the tenants had been paying a 
certain amount as rent. 

Held, that the tenants should be classified for pur- 
I poses other than ejectment as statutory tenants and that 
I rent is respect of the holding could be enhanced within 
the limits of the agreement as contained in the wajib ul- 
arz. (Keane, S. M. and Oppenheim, J, .)/.) PiRBHU 
Dayal V, Jai Indek Bahadur Singh. 16 R.D. 167. 

S 48 — Applicability — Land held by patta. 

Where the lands are held by a patta, S. 48 cannot 
apply. (Oakden, S. M.) LaLTA SiNGH v. SPECIAL 

Manager, Court of Wards, ajudhya Estate. 

16 R.D. 34. 

S. 48 — Brahman statutory tenant — Right of 

daughter to succeed — Avoiding escheat to Crown. 

; T'he daughter of a Brahman statutory tenant in per- 
‘ gana Ainsin of the Fyzabad District is entitled to suc- 
ceed her father as heir under S. 48 if in the alternative 
I the property would escheat to the Crown. (Oppenheim, 
I s. M.) Mt. Ram Raji 7-. Din Mahomed. 16 R.D. 
i 164 = 13 L.R. 46 (Rev.). 

i S. 48 — Death of tenant — Persons other than 

\ heirs separately admiteed to tenancy — Right of land- 
i lord to eject. 

I After the death of a statutory tenant the khata came 
j to be shown in the papers as divided into three separate 
khatas. It appeared that the landlord had consent to 
I such separate holdings even though two of them w’ere 
1 not heirs and had also received rent. 
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Held, that the landlord having made an admission to 
tenancy of persons who were not technical heirs could 
not eject them. {Keattef S. M.) NAGESHWAR BuX 
Singh Mata Sahai. 16 R.D. 276. 

S 48 — Object — Enjoyment for five years — Clatm 

for extended period — Snstat nabthty. 

The object of S. 48 to allow an heir the enjoyment of 
the land for five years. Where he has occupied the land 
for that period he cannot lay claim to extension on the 
ground that the tenant flied after l5th May. {Oppenhetm^ 
S, M,) Ski dutt Shukla v. Nawab Chhangan. 
16 R.D. 390=13 L.R. 175 (Rev.). 

•—(as amended), S. Occupancy tenant — Rtght 

of heir. 

The heir of an occupancy tenant is entitled to occupy 
the land for five years after the death of the original 
tenant on the same terms. {Oppenheim, S. M. and 
A'nox, J.Af,) SyEI) KaZIM HUSaIN v. MAHESH. 
16 R.D 199 = 13 L.R. 96 (Rev.). 

-T S. 4t8— Scope. 

S. 48 deals with the lights to succession to a tenancy 
as between the tenant and the zaniindar. It can have 
no application to a dispute between co heirs to a tenancy 
to which the zamindar is no party. (^Ktsch, J) 
Zahhda Regam Akhtar Jahan. I.R. 1931 Oudh 
369 = 134IC 407=8O.WN 883-= 16 R.D. 427=12 
L.R. 213 (Rev.) = A.I.R. 1931 Oudh 346. 

S. 48 — Sister — Stght to succession, 

A sister is not a collateral but an heir just as much 
as a brother, entitled to succeed without proof of co- 
sharing. {iValiou, /. M.) Ram Saroop Singh v, 
Maharaji. 14 L.R. 784 (Rev.). 

Ss. 48 and 65 — Several holdings forming one 

tenure — Separate notices — Necessity. 

There is nothing in the provisions of the Oudh Rent 
Act, which prohibit a single notice of ejectment in res- 
pect of a number of holdings when the tenure is one and 
the same. It is not necessary that there should be a 
.separate notice in respect of each holding. {Oppenhcim, 
S.M. and Drake Brockman^ J. /!/.) KaGHAVENDRA 
Partap Sahi V. Ali Afzal Khan. 1935 O.W N. 37 
= 1936 R.D. 1 -16 L.R. 167 (Rev.). 

S. 48 — Succession — Nephew — Sharing in culti- 
vation not proved — Nature of right, 

Wheie the claimant is the nephew of the deceased but 
did not share in the cultivation, he is not an heir under 
the Oudh Kent Act but holds in his own right. (^Keane^ 
s h/,) Kamta Prasad v, Rameshwak. 16 R.D. 
251. I 

S. 61 (a) and (g ) — Enhancement of rent — 

Rate — Economic slump — If justifies low rate. 

It is not open to a Court to give any sort of enhance- 
ment it thinks fit. It must enhance the rent, if there is 
to be an enhancement, in accordance with the law, i,e, 
S. 5l ig) of the Oudh Rent Act, To giant a too low 
enhancement on the ground of economic slump is not 
justifiable. {Oppenhetm, S. M, and Drake Brockman^ J, 

M) Uma Nath bux Singh v. Chandra Pal 
Singh. 11 O.W N. 1562 = 18 R.D. 646 = 16 L.R. 66 
(Rev.). 

S. 61- A. — Agreement for enhanced rent — AV- 

cording rate. 

Where an agreement is one to enhance rent there is 
no justification for drawing from the part payments the 
inference that those payments represent the legal amount 
payable. Where some of the enhancements are higher 
than those permissible under S. 5l-A the enhanced rent 
cannot be legally recorded. {Oppeukeim, S. M, and 
Drake Brockman, J, M.) KOSHAN v. FaRIDDUN- 
I^ISSA. 11 O.W.N. 409 = 18 R.D. 197. 


OUDH RENT ACT (1886), S. 62. 

S 51' A . — Enhancement of rent — Increase m 

area, 

S. 5l -A allows latitude for special enhancement on 
account of increase in area. An increase in assessable 
area is a sufficient ground for enhancement, (Afeane, S. 
M. and Oppenheim, J. AI.) SHYAM BEHARI MiSRA v, 
Salig Ram. 16 R.D. 802. 

S. m— Effect, 

Ss. 4 (1) and 52 clearly indicate that an effectual 
I ejectment of a tenant can only take place when the 
procedure with reference thereto as prescribed by the 
Act has been adopted and this will bs so in spite of any 
agreement between the landlord and the tenant to the 
contrary. (^Ifasan, C.J. and Kischy J ) AMAR NATH 
Singh 7A IlAR Prasad Singh. 7 Luck 425 = IR. 
1932 Oudh 125 = 136 10. 333 = 13 L.R. 20 (Rev.) = 
8 O.W.N. 1369 = 16 R.D. 786 = A.IR. 1932 Oudh 79. 

i 'S. 52 — Ejectment proceedings — Tenant holding 

under special agreement — Enhancement of rent — Decree 
against tenant for arrears — Rent depouted in Court — 
Ejectment of defendant as an occupancy tenant — Per- 
missibility, 

Where a tenant who is holding under a special agree- 
ment under which he is to be ejected only on the rent 
falling into arrears, suffers a decree to be passed against 
him for such arreais, and deposits the amount to Court 
he cannot he ejected on the ground of his failing to pay 
rent at an enhanced rent at the suit of the landlord, as 
though he were an occupancy tenant. {yValton, J. Alf) 
Shyam Bihari Misir V, Ram Sundar. 14 L.R. 360 
(Rev.) = 17RD 488. 

S. 62 — Proceedings under — Applicabtltty of 

O, 21, R. 2, C, P, Code — Payment of arrears out of 
Court. 

Proceedings under S. 52 (2), Oudh Rent Act, are not 
proceedings in execution of the decree for arrears of 
rent and O. 21, R. 2 (3), C. P. Code, does not apply to 
such a case. It is therefore open to a party to prove 
payment of the arreais out of Court. (Oppenhetm, /, 
Af.) Debi Prasad v. Mahipal Singh. 15 R.D. 
776. 

S. 62 — Tenant holding under special agreement 

—Ejectment— Grounds. See OUDH Kent Act, S. 108 
(4). 1936 R.D. 364 = 1935 O.W.N. 733. 

S. 52 (2) — Decree for arrears remaining unsatis- 
fied for days — Decree for ejectment — Misstatement 
of amount of decree by decree-holder — Effect of, 

S. 52 allows ejectment of an occupancy tenant if a 
decree for arrears against him remains unsatisfied for 
15 days. If this condition is fulfilled, a decree for 
ejectment is justifiable, and is not vitiated by any mis- 
statement of the amount of the decree by the decree- 
holder. l^Drake Brockman, S.M. and Knox, J.M.') 
Bisham BAR Nath Srivastava v. Bindeshuri 
PRASAD. 1935 O.W.N. 1318= 1935 R.D. 566. 

S. 52 f2) — Decree for arrears of rent unsatisfied 

— Suit for ejectment — Decree satisfied pending — Tenant 
not liable to ejectment. 

In a suit for ejectment under S. 52 (2) on the ground 
that a decree for arrears of rent remained unsatisfied, the 
defendant claimed he was under-proprietor. Pending 
the suit, the decree was satisfied. 

Held, that the defendant, having satisfied the decree, 
should not be evicted, even though his claim to under- 
proprietary right, may have \yeen negatived. (Oppen- 
heim, S.M. and Drake Brockman, J.Mf) MUNNA Lal 
V. Dan Bahadur Singh. 11 O.W.N. 479 = 18 R.D. 
211 . 

— — S. 62(2) — Ejectment — Discretion of Court. 

S. 52 does not say that a Court shall eject an occu- 
pancy tenant because he fails to satisfy a decree for 
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arrears of rent for 15 days, but that he may eject. 
Presumably discretion is allowed to a Court to eject or 
not to eject according to circumstances. {Drake Brock- 
maUy S M, and Knox^ lilSHAMBAR NaTH 

SRIVASTaVA V, PINDESHURI PRASAD. 1935 O.W. 
N. 1318-1935 B.D. 555. 

— — S. 62 (2) — tenant'' — Meant n^^ — Ejectment 
of tenant — Nature of decree. 

The words “the tenant” in Cl. (2) refer to S. 52 (1). 
An occupancy tenant can be ejected only if the decree 
has been given against him as a tenant. {Holmes, J. 
M.) Deputy Commissioner of Sultanpur v. 
Balwant Singh. 14 L.R. 886 (Rev.). 

— -S, 52 (3) — Settlement decree — Provision for pay- 
ment of increased rent by thekadar — Right of Talnqdar 
to resume or charge exorbitant rent. 

A settlement decree provided as follows: “The claim 
of the plaintiffs to be under-proprietors is dismissed. A 
decree is passed for ‘daswandh* and for the theka of ; 
the village. As regards this theka the taluqdar is to i 
have power to 6x a new jama or to assess or amend the j 
jama in accordance with the practice prevalent in Shahi | 
times. In any year in which the taliikdar is himself in ^ 
charge of the property or in which the plaintiffs refuse J 
the theka the plaintiff will be entitled to receive ‘das- 
wandh’ from the assets of the village.” 

Held, that it w'as the intention of the decree that the | 
tenants should be in occupation so long as they paid ' 
jama in accordan^'e w.th the practice prevalent in the j 
Shahi days and that it was not intended that the land ' 
could be resumed at the option of the taluqdar or that ■ 
the taluqdar could charge an exorliitant rent. He can 
sue for ejectment only under Ss. 52 and 7l for non-pay- 
ment of rent. {Smith, S.M. and Oppenhetm, J M.) 
LAKHPAT7A Jagdamba Devi. 16 R.D. 693 = 12 L. 
R. 299 (Rev.), 

— S. 53 — Notice of ejectment — Senice on person 
ivho IS not a tenant — Right to contest. 

A person who is not a tenant to whom S. 53 (2) of 
the CJudh Rent Act applies is competent to contest a 
notice of ejectment served on him by suit. A notice 
which issues to a man who is not a tenant of the land is 
worthless and must be cancelled when it comes before 
the Court. {Oppenheim, S.M. and Drake Brockman, J, 
M.) Amir Khan v. nannha. 18 R.D. 702-16 L. 
R. 110 (Rev.). ! 

Ss. 53 (2), 61 and 107 (e) — Ejectment — Tenant ; 

holding land at favourable rate of rent — Remedy of \ 
landholder for arrears of rent. 

A tenant holding at a favourable late of rent does not | 
come within S. 53 (2) and the landlord should proceed 
against them under the Resumption Chapter VII- A and 
cannot have him ejected under S. Ol of the Act. {Drake 
Brockman, J.M.') GayA SiNGH v. PARTAB. 14 L.R. 
379 (Rev.) = 17 R.D. 484. 

3 66— Construction — Several hcldings in one 

tenure — -Separate notices of ejectment — Necessity. See 
OUDH RENT ACT, S.S. 48 AND 55. 1935 O.W. N. 

37. 

— Ss. 55 and 66 —Notice of ejectment — Date of 
filing. 

A notice filed with the Tahsildar in time for service 
before the l5th November would be invalid if the 
Tahsildar has failed to serve it by that date. But it 
must be served by such a date that there is reasonable 
time left to bring to a conclusion a suit filed by the ten- 
ant to contest it and possession to be delivered by the 
30th June and the landholder must show that in the 
event of some contretemps he took steps to get a fresh 
notice served. {Drake Brockman, S.M. and Holmes, 


ODDHEENT AOT (1886). S. 61. 

/.A/.) JASODA V. MaHOMEN IBRAHIM. 14 L.R. 
854 (Rev.). 

j S. 66 — Thekadar r-B reach of conditions of lease 

j — Notice to eject. 

Where the thekadar commits a breach of the con- 
I ditions of the lease, the landlord can eject by notice 
under Ss. 55 and 68, Oudh Kent Act. {Keane, S.hff) 
Baldeo Prasad v. Mahomed Ishaq. 15 R.D. 726 
-12 L.R. 359 (Rev.). 

^S. 5Q —Notice of ejectment — Failure to contest — 

Stilt to recover possession — Bar, 

The tenant whether he files a suit under S. 56 or not 
provided it is not decreed against him cun file a suit 
under S. 108 ( 10 ) for recovery of posses-sion if he thinks 
his ejectment was illegal on any giound. {Diake Brock- 
man, S.M, and Holmes, J.M.) JASODA v. MAHOMED 
IBRAHIH. 14 L.R. 864 (Rev.). 

’Ss. 66 and 61 — Theka proTuding for ejectment 

for default in payment of rent — Idjectment — Mode of. 

Where the theka contains a clause that he would be 
liable to ejectment if he failed to pay his rent in time, it 
is open to the landlord to eject the thekadar by notice 
under S. 56 of the Act. {Oppenhetm, S.M. and Drake 
Brockman, /..I/.) l)EO 1)AT MlSKA V. BALESHWAR 
SINGH. 11 O.W.N. 466-18 R.D. 202 = 16 L.R. 160 
(Rev.). 

S. 56 — 'Year' — Meaning — Ordinary tenants — 

Notice to vacate before \Sth May — Valiaity. 

In dealing with subletting cases the woul ‘year* means 
agricultural year. In regard to ordinary tenants whose 
period expire in June a notice reminding them to vacate 
the land before I5th May is good. {Oppenhetm, S.M j) 
Sri Dutt Shukla v. Nawab Chhangan. 16 R.D. 
390 = 13 L.R. 175 (Rev). 

S. 60 — Notice of ejectment under — Sufficient 

service —Af/ixtu re. 

A notice under S. 60, Oudh Rent Act, served by 
affixture when the person sought to be served is away at 
another place, is not an adequate service; and when 
there is a doubt as to the sendee of a notice of ejectment 
under the section, the benefit of that is generally given 
in favour of the person alleging non-service of notice on 
him. {Oppenhetm, S.M, and Drake Brockman. J.M.) 

Haboo Lal V. Munnu Singh. 11 O.W.N. 1569 = 18 
R.D. 673 = 16 R.L. 127 (Rev.). 

S. 61 — Arrears of n^nt — Efcctment — Appellate 

Court — Power to extend time. 

S. 61 is the section essentially for enforcing payment 
through a threat of ejectment. The tenant mint pay 
the amount within the period allowed by the ('ourt in 
order to avoi 1 execution of the deciee for ejectment. The 
j appellate Court hearing an appeal against such a decree 
: could in virtue of its inherent powers and in view of the 
special circumstances in the case allow a reasonable lime 
! after that period allow’ed in the original Court’s decree 
: expired, if it thought this necessary. {Oppenhetm, S.M, 
and Drake Brockman, J.M.') JHAOO l.AL v BHOLA 

Singh. 18 R.D. 320 = 11 O.W.N. 840. 

3. 61 — Consent decree for ejectment — Decree not 

to be executed, if decretal amount is paid within a 
month — Pawer of Court to extend time for payment. 
Where a Zemindar obtains a consent decree for the 
ejectment of his occupancy tenant with the proviso that 
the decree should not be executed for a month, and that 
if the decree money were paid during this time of grace, 
the decree should not be executed at all, and more than 
six months later the judgment* debtor applies for per- 
mission to pay the decretal sum into Court but the Court 
I accepts the application of the decree-holder for execution 
I of the decree and orders ejectment. 
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field, that the decree has become final by the failure 
to pay up the amount within the time fixed and the 
Court has no authority to grant further extensions. 
{^Darke Brockman, S.M. and Knox^ J.M.) MAHARAJA 
V, Hub Lal. 1935 B D. 66 = 1936 O.W.N. 207. 
— S. 61 — Ejectment suit — Claim of under-proprie- 
tary rik'hts — Proof. 

Where in a suit for ejectment on ground of arrears of 
rent the defendant claimed under-proprietary rights but 
it was shown that cash namkar was not set-off against 
the rent of the holding but was assigned to another. 

Held, that the defendant was not an under-propiietor. 
{.Drake Brockman, S .M. and Holmes, J.Mj\ Kai U 
Lai. V. Tikhhavvan Hahauuk Singh. 14 L.B. 892 
(Bev.X 

*3. 61 — Bents concealed for defrauding Govern- 
ment — Non-payment of — Ejectment for. 

No per'^on is entitled to take advantage of his own 
fraud and so the landlord cannot be permitted to sue 
for ejectment of tenants for non payment of rents which 
the landloid had concealed to defraud the Government. 
{Holmes, J.M.) INDER KUAR v. BANSIDHAU 14 
L.B. 816 (Bev.). 

S 61 — Payment of decree amount out of Court — 

Validity. 

The tenants should be compelled to abide by the 
stiict provisions of the law which were framed for 
their advantage. The law' requires them to pay the 
amount into Court and is not concerned to make 
enquiiies as to whethei they paid it out of Court. 
{Oppiiiheim, S.M. and Drake Brockman, /.M.) KaN- 
HAIYA Lat. zc KUNDAN Lal. 11 O.W.N. 930 = 18 
B.D. 326. 

—3. 61 — Scope — Suit for arrears of tent of part 
of h ol di ng — Mai niat nahtlt ty . 

There is nothing in the Oudh Rent Act which bars 
a suit being brought foi arrears of lent in respect of 
several hohlings or of a part of holdings wheie different 
portions of the holding constitute but a .single holding 
at a lump lent. While it is true that a suit under S 6l 
of the Act is not the medium for deciding the status of 
the holder of particulai portion of any land included in 
one holding, it would be open to the Court to specify in 
the decree separately w’hat is due for the particular 
poition, so that in case the tenant satisfied the deciee to 
that extent, the decree need not be executed in respect 
of Miih portion. {Drake Brockman, J.Mf) BanDI 
DIN V. .\rATHURA PRASAD. 11 O.W.N. 1266 = 18 
B.D. 527. 

S. 61 — Smt for ejectment — Claim to under- 

p) opn etary t ights . 

Where a tenant’s predecessors have been recorded as 
JSirdais and he himself as an ordinary tenant, no pro- 
prietary light can be claimed, though it may well be that 
he has some kind of under-proprietary rights. {Oppen- 
heirn, S. M. and Walton, /.M.) BaLDEO SinGK v. 
Kandhya Lat.. 14 L.B. 369 (Bev.) = 17 B.D. 490. 

S. 61 — Suits under — Court-fees. 

Couit-fees are chargeable in suits under S. 61, Oudh 
Kent Act, on only one year’s rent. {Oppenheim, S.M. 
and Dratce Brockman, J.Mf) BHAWANI v. SECRETARY 
OF State for India in Council. 1935 O.W.N. 
93 -1935 B.D. 32. 

S Ql—!Vord '\i 

— Recovery. 

Ihe word “due” in S. 6l means the same as recover- 
able and arrears up to three years are recoverable in the 
Courts. {Fremantle, S.M.) Bhikha t*. PraGDAS. 18 
B.D. 227(1) = 11 O.W.N. 792. 


-Meaning — Arrears of rent 


OUDH BENT ACT (1886), 3. 62- A. 

3. ^\{\)---^" Arrear of rent** — Meaning of. 

The arrearof rent mentioned in S. 6l (1) means the 
arrears of rent recoverable by the landlord under S. 132. 
The law clearly intended that a landlord should be 
enabled under S. 61 to recover all the arrears due to him 
at the time of the institution of the suit for ejectment. 

Per Drake Brockman, J.M. — The decreed costs in 
any (previous) suit for recovery of arrears are not to be 
included in the amount w'hich the tenant is required to 
I pay in order to avert ejectment; but only the arrear of 
! rent and interest if any. {Oppejthctm, S.M, and Drake 
: Brockman, J.M.) MlAN iNDER SiNGH v. NaNAK 
IChand. 11 O.W.N. 506 = 18 B.D. 246-- 15 L.B. 
j 287 (Bev.). 

1 3. 61 (2) — Decree under — Specification of 

j arrears. 

I A deciee framed under S. 61 (2) of the Oudh Rent 
I Act, must specify the whole of the arrears and interest 
(if any) due thereon legally recoverable by the landlord 
on the date of the suit. But when the arrears of previous 
years have been paid, it is only necessary to specify the 
arrears of the last year. {Oppenheim, S.M.) Ram 
! Narfsh Singh v. Hanuman Dait. 11 O.W.N. 967 
I =18 B.D. 406(1). 

j 3s. 62 and 62 A — Agreement heiiveen landlord 

1 and tenant — Recognition of statutoty tenancy — Effect 
i of — Prior illegal subdetting condoned. 

' A landlord and his tenants came to an agreement 
I under which the tenants agreed to pay rents in future at 
j the full figures (which had been recorded in the patwaris 
I papers) and in return, the landlord agreed to recognise 
I as statutory tenants those who were recorded as heirs of 
j statutoiy tenants. In a suit for ejectment for illegal 
sub-letting before the date of the agreement, 

! Held, that the agreement should be taken to be a 
condonation of illegal sub letting prior to its date and 
I created a new tenamy and so the suit should be dis- 
I missed. {Holmes, J M.) INDER KUAR v. BaNSIDHAR. 

I 14 L.R. 808 (Rev.). 

I 3. 62 — Female heir of statutory tenaJit — 

I Liability to ejectment. 

I The provisions of S. 68-A do not apply to the female 
hcii of a statutory tenant and therefore she is not liable 
to ejectment under S. 62 {Keane, S.M.) HUNTER v 
Saddiqunnisa. 15B.D 608 = 12L.B. 327 (Bov. 

S. 62 — Sub lease for period — Notice issued by 

tenant to sub-tenant to vacate — Sub-tenant holding on — 
TeJiant ivhether liable to ejectment. 

If a tenant sublets a plot of land for tw o years expect- 
ing the sub-tenant to vacate at the end of that period 
he is not liable to ejectment under S. 62 in case the sub- 
tenant refuses to vacate at the time agreed upon though 
he has been called upon by a notice issued by the tenant 
to vacate. {Smith, J.M.) SRI ThakuRJI v. Sham- 
BHU. 15 B.D. 133. 

3. 62 (2) — Transfer by unregistered deed — 

Transferee let into possession — Liability of tenant to 
ejectment. 

Where a tenant commits a breach of the contract of 
tenancy by effecting a transfer and delivering possession, 
the landlord is entitled to eject the tenant even though 
the transfer was not validly effected by a registered 
document and no evidence regarding the same is admis- 
sible. {Oppenheim, J.M.) GhiraoO LaL v, VIR- 
andra Vikram Singh. 16 B.D. 776. 

—3. 62-A (1) — Suit for ejectment — Death of 
defendant — Survival of cause of action. 

Wheie the landlord sued under S. 62- A (1) of the 
Oudh Rent Act for ejectment on the ground of illegal 
subdetting and the defendant died during the pendency 
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of the case leaving an adult son who was made his legal 
representative under O. 22, R. 4. 

Held^ that the suit did not abate and that the son 
could plead rights as successor of father and not in his 
personal capacity. {Oppenhetm , S,M. ami Drake Brock- 
man, J.M.) Majiomed Shafi Khan v. Ram Sukh. 
18 B.D. 238 = 11 O.W.N. 664. 

(as amended by Act IV of 1921), S. 62-A 

(1) (b)— Retrospective effect. 

The provisions contained in S. 62-A (1) (^) have no 
retrospective effect and can apply only to a case where 
sub-letting has been effected after the new Act came 
into force, (/feane, S.Af.) HUNTER v. SURAJ BaKSH 
Singh. 15 E D. 466. 

■ S. 62-A (1) (bj and S. 108 (4) — Suit for eject- 
ment on ground of sub-letting — Tenant issuing notice of 
ejectment to sub-tenant before suit — Tenant, i f liable to 
be ejected. 

Where a tenant has sub-let a part of his holding and 
such part is in the possession of a sub-tenant at the 
time of the institution of the suit for ejectment under 
S. 62-A (1) [Jj) read with S. 108 (4), the tenant is 
liable to ejectment though he has issued notice of 
ejectment to the sub-tenant before the suit is filed 
against him. (^Drake Brockman, S,M. and Knox, J, 

Mj) Parmeshar Singh Lal Bahadur Singh. 

1935 O.W.N. 1368 = 1936 R.D. 5. 

— S. 62-A (1) (e) — Applicability— C flange of pro^ 
prietary rights. 

While the law does not specifically provide for cases 
where proprietary rights change hands, it is one of the 
principles of the (Judh Tenancy law as amended in 
1922 that landloids should be able to get rid of pafiikasht 
tenants, if they want the land foi a resident tenant of 
their own village. There is no reason to suppose that 
when circumstances changed, as e.g., on a change of 
proprietary rights, the law intended to deprive an 
incoming landlord of his right to get rid of a pahikaskt 
tenant. (Oppenheim, S.Af. and Drake Brockman, J.AIj) 
Shankar Sahai v, Balwant Singh. 11 O.W.N. 
260 = 18 R.D. 147 

— — S. 62-A (1) (e) — '‘'‘Statutory period'^ — Meaning 
of — Transfer of ownership. 

While some difficulty aiises over the precise meaning 
to be attached to the words “statutory peri()d” in a case 
where there has been transfer of ownership, the most 
equitable interpretation of the intention of the law is 
that when the ownership is transferred, a man who is a 
statutory Pahikasht tenant becomes liable to ejectment 
at the suit of the incoming landlord, but is entitled to 
hold for ten years from the date on which he becomes 
subject to the provisions of S. 62-A (1) (^') — in other 
words from the date or from the beginning of the agri- 
cultural year in which the transfer of ownership took 
place. (jOppenheim, S.Af.and Drake Brockman, J M.) 
Shankar Sahai v. Balwant Singh. 11 O.W N. 
260 = 18 R.D. 147. 

S. 62-A (1) (e) — Suit for ejectment — Intended 

lease to resident tenant — Proof. 

In a suit for ejectment under S. 62-A(l) {e), the 
landlord should state that he wants to let the land who 
ordinarily resides in the village and prove his desire and 
intention. {Oppenheim, S.M. and Drake Brockman, J. 
M.) Shankar Sahai v, balwant Singh. 11 O. 
W.N. 260 = 18 R.D. 147. 

(as amended), S. ^1— Inheritance of under -pro- 
prietary rights — Person subsequently becoming tenant- 
in chief — Acquisition of statutory rights. 

Where a person inherited under-proprietary rights in 
F. 1333 and he subsequently became a tenant-in- Chief 
in F. 1335. 


OUDH RENT ACT (1886), S. 67 (1) (b). 

that he acquired statutory rights under S. 67. 
{Walton, J. Af.) RaMESHWAR TeWARI r. RAM 
IIarakh. 16 R.D. 240 = 13 L.R. 124 (Rev.). 

S. 67— Scope — Section modified by S. 107-6^ of 
the Act. 

S. 67 is a general provision over which the special 
provisions of S. 107-G must prevail. {Smith, J. M.) 
Mohammad Ali Maho.mmad Khan v, IIanwant 
Singh. 15 R.D. 226. 

S. 67 (b) — Admission of tenants— Understand* 

ingnot to treat as non statutory tenants — Acceptance of 
nazarana — Effect. 

There was an understanding at the time of the ad- 
mission of certain tenants that they should not be 
treated as non statutory tenants. The nazarana paid 
was considerable and came to four times the recorded 
annual rent. 

Held, that the landlord w'as estopped from asserting 
that the tenants w’ere non-statutory tenants. {Oppenheim, 
/.Af.) JAIRAJ KUER SheORAL SinGH. 16 R.D. 
695. 

S. 67 (b) — Partition proceeding — Compromise 
decree— Suit by owner for ttcctment— Objection as to 
noti ce. 

In 1924 the appellant bought Jof the under-proprie- 
lary rights in a mahal and the respondent bought the 
remaining -J in 1929. Respondent then sued for 
partition in the Civil Court; the parties came to terms 
and a decree was passed in accordance with the agree- 
ment. The fields in dispute fell to the share of the 
respondent who then issued a notice of ejectment on 
appellant under S. 67 {b). 

Held, that the holding w’as a new holding and the 
appellant could not object to the notice as he was a party 
to the partition. {Holmes, J.M.) JANKI MUR \0 
Abdus Sattar. 15 L.R. 18 (Rev.). 

S, 67 (l)(b) — Compromise — Tenants treated as 

statutory tenants — Ejectment. 

^ Where under a compromise the landlord enjoyed 
right to enhanced rent and the tenants were treated as 
statutory tenants, 

Held, that the landlord could not resile from the 
arrangement and issue another notice of ejectment. 
{HHmes, J.M.) TaRAK NaTH BiSWAS z'. Fateh 
Bahadur Singh. 11 O.W.N. 284 = 18 R.D. 134 
(2) = 16 L.R. 670 (Rev.). 

S. 67 (1) (b) — Disqualification under — Appli- 
cability to tenant — Mortgagee of under-proprietary 
rights. 

A mortgagee of under-proprietary rights is not dis- 
qualified from acquiring statutory rights. {Oppenheim, 
S M. and Walton, /.Af.) BaKHAT BaLI z/. DaYA 
SHANKAR. 16 R.D. 521 = 13 L.R. 309 (Rev.). 

S. 67 (1) (b) — Non-statutory tenant — Acquisi* 

tion of itatutory rights — Mistaken entry, if sufficient. 

A person who owned under-proprietary rights in a 
village and who was a non-statutory tenant made a gift 
of his under-proprietary rights. The partition showed 
him by mistake as a statutory tenant and the landlord 
also acted on the erroneous assumption. 

Held, that no statutory rights were created in favour 
of the tenant. {Oppenheim, S.Mj) Mahipat Singh 
Z/, INDERBALI Pandey. 16 B.D. 176=13 L.R. 61 
(Rev.). 

S. 67 (1) (b) — ''Possesses*' — Meaning of — 

Tenant who is mortgagee — If disqualified from acquir- 
ing statutory rights. 

The word “possesses” in S.67 (1) {b') of the Oudh 
Rent Act does not include a mortgagee in possession 
Accordingly a tenant who is merely a mortgagee and 
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not a complete owner is not disqualified by reason of his 
mortgage from the acquisition of statutory rights. 
{^Drake Brockman^ .9.4/. and Knox^ GUR DaYAI^ 

z/. Guk Dayal. 1936 O.W.N. 291-1935 B.D. 130. 

(as amended), S. Illegal subletting-^ Per 

son holding after two years. 

The appellant claimed that a portion of his holding j 
was sub let under the old Act and that since the new 
Act had sub-let ceitain other portions of the holding. 1 
As regards the latter plots the period of two years had 
been completed. 

Ileld^ that the latter numbers had been illegally sub- 
let. {Oppinheintj S.M, and Knox, J.M.) AMBIKA 
PRASAD V, THAKURAIN DACHCHI KUEK. 16 B.D. i 
207 = 13 LB. 89(Bev.). I 

S. Q^—T/iekadar — Breach of conditions of lease \ 

— Notice to eject. 

Where the thekaiiai commits a breach of the condi- I 
tions of the lease, the landlord can eject by notice under j 
Ss. 55 and 68, Oudh Rent Act. (^Keaue, S.M.) BaLDEO | 
PRASAD V. Mahomed Ishao. 16 B.D. 725-12 
L B. 369 (Bev.). 

S. 68- A — Appltiability — Sub-tenant ceasing to 

cultivate part of holding— Beduction of rent— Cause j 


OUDH BENT ACT (1886), S. 71. 

holding, iOakdtn, S.M.) JEODHAN v. OUDH PaL 
Singh. 16 B.D. 38. 

j S. 68 -A — Sub-lei ting — Proof— Bit of land not 

I used by tenant — Occupation by another without permis- 
sion. 

Where the tenant did not bother about a little bit of 
land which was of no use to him and the same W'as 
1 occupied by another person without obtaining the 
permission of any one. 

Held, that the tenant could not he said to have sub- 
let the holding. {Opptnhiim, J.M.) RamraJI v. Gaya 
Din. 15 B D. 601 - 12 L B. 333 (Bev.). 

S. 68-A (1) — Applicability — Fresh subletting 

before Wth February, l922. 

A subletting which is made within two years of a 
previous sub letting, but which is effected before lltb 
February, 1922, is not hit at by S. 68-A (1). {Keane, S. 
M.) Hunter v. Suraj Baksh Singh. 16 B D. 466. 

(as amended by Act IV of 1921), S. 68-A 

(1 ) — Retrospective effect. 

The provisions contained in S. 68-A (1) have no 
retrospective effect and can apply only to a case where 
sub-letting has been effected after the new Act came 
into force. {Keane, S.M.) HUNTER v. SURAJ BaKSH 


of action. \ 

In a case where a sub-tenant merely ceases to cultivate 
a portion the holding with a corresponding reduction 
of rent there is no new sub- letting so as to support a 
cause of action under S. 68 A. {Keane, S.M.) HUNTER 
V . Ram Phali. 15 B.D. 713. | 

-S 68 A — Female heir of statutory tenant — ! 

Liability to eteciment. \ 

The provisions of S. 68 A do not apply to the female ] 
heii of a statutory tenant and therefore she is not liable | 
to ejtctment under S. 62. {Keane, S M.) HUNTER v. 
SADDiQUNNiSA. 15 B.D. 608 = 12 LB. 327 (Bev,). , 


Singh. 16 B.D. 466. 

S. 68-A (3) — Applicability — Holding tvith 

minor co-tenant — Sub- letting — / f per missi bl e . 

Siil)-letting IS not permissible in a holding where the 
co-tenants includes a minor; because the privilege as 
regards sub-letting mentioned in S. 68-A (3) of the 
Oudh Rent Act is not applicable to a case of joint 
tenancy, unless all the joint tenants are one or more of 
the descriptions specified. The object of the section is 
mainly to protect from ejectment tenants incapable of 
cultivating the land themselves and not to protect hold- 
ings in w'hich there are tenants capable of cultivating 


S. 68-A — Permission to sub-let — Authority of \ 

agent of landlord to grant. 

Under S. 68-A it is neces'^ary to obtain the written j 
consent of the landlord. Ordinarily it w’ould not be I 
sufficient t^ obtain the written con'>ent of the agent of 
the landlord. It is however permissible foi a landloid 
to delegate his pow’ers by a power of attorney. 

Held, on the fact that delegation of authority by 
landlord should be inferied. {Oppeuheim, J.M.)\iDh\ 

Bhan Singh v. Sukh din. 16 E D. 14. 

S. 68-A — Prohibition as to suh-lctiing — Object — 

Cultivation of plots by ploughman in lieu of wages — 
Snb-tunancy not created. 

Sub-letting has been penalized partly in the interest 
of the landlord in order to prevent the growtli of mid- 
dlemen who would annex some of the landlord's legiti- 
mate pjufits and partly in order to keep holdings in the 
hand of the actual cultivators. Consequently the sub 
letting reicrred to in S. 68 A must be a real sub-letting 
implying a real contract of sub-tenancy. The same 
condition governs sub-Cl. (2). There must be a definite 
contract of sub-tenancy coupled with a remission of rent 
The cultivation of a few biswas by a ploughman or 
other person in the service of the tenant as part of his 
wages does not create a sub tenancy. {Oakden, S. M. 
and Opptnkeim, J.M.) BiNDBASNI KUER z'. KUDAI. 
16 B.D. 236 = 12 L.R. 123 (Rev.). 

S. ^?i-h.—Suh-letting of different portions of 

holding — Liability to ejectment. 

It cannot be said that there is no illegal sub letting 
when the two sub-lettings are of different portions of 
the holding. Even when there is sub letting of a 
portion the tenant is liable to be ejected from the entire 


themselves. {Oppenhtim, S M. and Drake Brockman 
J M.) Rudra Pratap Singh v. Hubba. 11 O W. 
N. 1211 = 18 B.D. 626 = 16 LB. 623 (Rev.). 

S. 69 — Ijfe tenancy — Eff(.ct of later amending 

Act. 

A lease conferring a tenancy for life in 1910 which 
is valid under the Act before amendment is not render- 
ed invalid on account of the sul)>£qutnt anundment of 
the Act S. 6 (c) of the (General Clauses Act relied on, 
{Oppenheim, J .M ) BaNSiDHAR r/. SaDDHU SlNGH 
15 B.D 710. 

S. 71 — Thekadar — Provision for increased rent 

settlement decree — Enforcement — IJability to ejectment. 

A settlement decree provided as follows: The claim 
of the plaintiffs to be under- proprietors is dismissed. A 
decree is passed for ‘‘daswandh” and for the theka of 
the village. As regards this theka the taluqdar is to 
have power to fix a new jama or to assess or amend the 
jama in accordance with the practice prevalent in Shahi 
times. In any year in which the taluqdar is himself in 
charge of the property or in which the plaintiffs refuse 
the theka the plaintiff will be entitled to receive das- 
waiidh from the assets of the village. 

Held, that it was the intention of the decree that the 
tenants should be in occupation so long as they paid 
jama in accordance with the practice prevalent in the 
Shahi days and that it was not intended that the land 
could be resumed at the option of the taluqdar or that 
the taluqdar could charge an exorbitant rent. He can 
sue for ejectment only under Ss. 52 and 7l for non- 
payment of rent. {Smith, S. M. and Oppenheim, J M.) 
Lakhpatz^. Jaodamba Devi, 15 B.D. 693 = 12 L. 
R. 299 (Bev.). 
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S. 100— xWisiaAe as to area — Effect. 

A mistake in a few area is not material where it could 
have misled a party. {Oakden^ S, M,) LALTA SiNGH 
V. Special Manager, Court of Wards, Ajudhya 
Estate. 16 R.D. 34. 

"■■ ■ S. 107 — Groveholder — Interests of — Transfer- 

ability. 

Subject to any custom or contract to the contrary, the 
interest of a groveholder in Oudh is transferable by 
voluntary transfer or in execution of a decree of a Civil 
or Revenue Court or otherwise. ^Ata Ul-Hasan^ J ^ 
Bindeshuri Devi v. Sardar Khan. IIO.W.N. 
1366 = 18 ED. 621. 

S. 101— Inapplicability — Land in respect of 

lohich under proprietary rent has been fixed by Assistant 
Settlement Officer on compromise by parties. 

The provisions of S. 107 of the Oudh Rent Act relat- 
ing to resumption of muafi or lent-free grants have no 
applicability where under-proprietary rent has been fixed 
by the Assistant Settlement Officer under S. 79 of the 
Land Revenue Act, on a compromise arrived at by the 
parties. {A^anavutty and Thomas^ //•) MaNZOOR 
Husain v. Dawar All 165 1 0. 295 = 7 R.O. 577 = 
1936 R.D. 247=1936 O.W.N. 537=A.I.R. 1935 
Oudh 409. 

S. 107(e). 63 (2) and 01— Ejectment— Tenant 

holditiif land at favourable rate of rent — Remedy of 
landhol ter for arrears of rent. 

A tenant holding at a favourable rate of lent does not 
come within S. 53 (2) and the landlord should proceed 
against him under the Resumption Chapter VII* A and 
cannot have him ejected under S. 61 of the Act. (^Drake 
Brockman J.M.) GaYA SlNGH v. PARTAP. 14 L.R. 
379 (Rev.) = 17 R.D. 484. 

Ss. 107-B and 107 G — Suit for assessment of 

rent — Abatement — Fresh cause of action —Accrual . 

The special cause of action which is given to a ceitain 
person on the expiry of a term of settlement is a right 
contingent or intended to be contingent on a settlement 
of the land revenue. When a suit for assessment of 
rent abates no fresh cause of action can arise till a re- 
settlement has taken place. (Oppcnheim, S. M. and 
Knox, J. M.) Ram Das v. Special Manager. 
COURT OF Wards, Balrampur estate. 13 L.R. 
134 (Rev.) = 16 RD, 238. 

3. 107 Cr— Grant of land free of rei'enue — Land 

to remain with grantee “naslan bad naslan^’ — No right 
of transfer — Death of grantor — Liability of land to 
assessment of rent. 

A father executed a document in favour of his daugh 
ter by which he purported to “gift” her certain acres of 
land. The document says that the land is to remain 
with her naslan bad naslan*^ but that she is not to have 
the right of transfer and that the revenue is to be always 
borne by the rest of his estate. A grandson of the 
grantor sued the daughter’s son for assessment of rent 
on this land under S. 107 G of the Resumption chapter. 

Held, that the donor did not intend to create full 
proprietary rights in favour of his daughter as is dear 
from the fact that he distinctly laid down that she was 
to have no right of transfer, and that by the same stipu 
lation, he deprived her even of under proprietary rights; 
that the grant is subject to the law of resumption which 
only gives the grantee unqualified protection during the 
lifetime of the grantor or until the settlement of the 
tract in which the grant is situated is revised, and that 
it is inevitable therefore that the land should be assess- 
able to rent and that the grantee should be only a 
statutory tenant under S. 107-G. (2) and 3 {Drake 
Brockman J.M.) KaMTA PRASAD v. LAL BAHADUR. 

1936 R.D. 661 = 1936 O.W.N. 1290. 


OUDH RENT ACT (1886), S. 107 I. 

S. 107«G — Rent assessed on rent' ft ee grantee who 

was also under proprietor — Status of grantee. 

Wheie lent is assessed under S. 107 G on a rent-fiee 
grantee, who is aLo an under proprietor, the rent-fee 
giantee becomes a statutory tenant. {Oppenheim, S. M, 
and Walton, /. MUNIR AHMAD v SUliHAN 

Khan. 13 L.R 418 (Rev.) = 17 R.D 43. 

S. 107-G — Section oroer rides S. 67 of the Act. 

S, 67 is a general provision over which the special 
provisions of S. 107 G must prevail. {Smith, J. /!/.) 
Mohammad ali Mohammad Khan z*. IIanwant 
Singh. 15 R.D. 225. 

S. 107-G — Under-propt tttor enjoying rent-free 
grant — Assessment to rent— .Suit for ejectment — Main- 
tainability. 

The undei-pioprietors of a village who enjoyed a icnt- 
free grant which the proprietor has had assessed to lent 
under S. 107-G. He then issued a notice for their 
ejectment. 

Held, that by getting the rent-fiee land assessed to 
rent the proprietor converted them into statutory tenants 
and he cannot afierwaids tuin round and plead that 
statutory rights have not acciued becau'-e they held 
under-proprietary rights in the village. ^Smith, J. M.) 
Mohammad Ali Mohammad Khan v. Hanwant 
Singh. 16 R.D. 225. 

3. 1^1 -Hi— Acquisition of Sir righ Is tn khud- 

kasht — 7'tme limit. 

Where the declaration as to under proprietary rights 
was made in 1908 and the holder conveyed his rights in 
1918, 

Held, that the khudkasht had not im the latter date 
ripened into Sir and that he did not become an under- 
pioprietary tenant. {Walton, J.Mf) FlDA IIUSAIN v. 
Qifayat Ullah. 16 R.D. 608= 13 L.R. 347 (Rev.) 

3. 107-H~ Person declared under-proprietor — 

Effect. 

Per Smith and Allsrp, JJ,—A person declared to be 
under-propnetor under S. 107-H becomes an under- 
proprietor from the time when the declaration is made, 
and not before. The fact liierefore that a person has 
been declared to be an under-propiietor does not affect 
the question of his father’s status at the time when the 
inortg.ige-deeds by him were executed. {Raza, Sri- 
vastaza and Smith, J J.) HaKIM HUSAIN 7>. MUSHTAQ 
Husain. 6 I.R. Oudh 136 = 146 I C. 482 - 10 O.W. 
N. 1330 = 18 R.D. 16=15 L.R. 42 (Rev.) = A I.R. 
1933 Oudh 542 (F.B.). 

3. 107-11— Cinder proprietary rights in specific - 

plots — Evidence — Assessment of rent. 

The re>pondents had loat their share in the under- 
proprietary mahal or path but they had retained their 
rights in specific plots; held that it was reasonable to 
assume that there was some family understanding and 
that the retention of the latter w’as consideration of the 
loss of the former. In any case they are entitled to 
under-proprietary rights in the plots and rent should be 
assessed under S. 107 11. {Oakden, S. M.) JaGAT 
NaRAIN V. bESHMAN PRASAD. 15 R.D. 163 = 12 L. 
R. 26 (Rev.). 

3. 107 1 — *Land held at favourable rate of 

renf — Proof. 

Where the rent payable was ten annas but the revenue 
payable was Re. 1-14 2 and it was found that at the 
circle rates the rent would work out nearly at five rupees. 

Held^ that the land was held ‘at a favourable rate of 
rent.’ {Oppenheim and Knox, J M.) GaJADHAR 
Prasad v Sirdar Nihal Singh. 16 R.D. 174=13 
L.B. 60 (Rev.). 
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• S: 108— 

Sec. 108 bars the cognizance of a suit for the recovery 
of possession of any land from which an under-proprietor 
or a tenant has l)een illegally ejected by the landlord. It 
has no effect on the general jurisdiction of the Court to 
grant a declaration in favour of a person as to his iinder- 
proprietoiy rights in certain lands. It is not necessary 
that a party should be driven to a civil suit as regards 
the latter claim. {Hasan, C J. and Btsheshivnr Nath, 

/) Ram Skwak Tewaki Sukhdei. I.R. 1981 
Oudh 287-1321.0.351 = 12 L.R. 75 (Rev.) =14 O. 
Ii.J. 180 = 15 R.D. 115=8 O.W.N. 163 = A. I.R. 1931 
Oudh 244. 

S. 108 — Death of statutory tenant— Sub tenant 

in possession — Ejectment by heir — Rts^ht of landlord to 
step tn. 

When a statutory tenant dies the heir succeeds to the 
interest of his predecessor to the extent allowed by the 
Act. The landlord can no more step in at the juncture 
and declare a charge on the quality of the possession of 
the sub-tenant than he could have done during the life- 
time of the statutory tenant. The possession of the 
sub tenant remained that of a statutory sub-tenant and 
nothing more and the statuloi y tenant or the statutory 
tenant’s heir despite of any paper w’ritten by the land- 
lord must be entitled to issue a notice in the Revenue 
Courts for the ejectment of such sub-tenant. If this 
were not so it w’ould lay the tenant open to continuous 
harassment which is neither good policy nor good lawr. 
{Keane, S. Af. and Oppenhetm, /. M,) IlARPAL 
Shukal 7'. SiTAL Pin. 16 R.D. 263 = 12 L.R. 139 
(Rev.). 

— S. 108 (2) — Claimant to tenancy — Occupation of 
holding with permission of landlord — Liability for 
compensation. 

The proper criteiion for the assessment of compensa- 
tion is the amount of lent which the landlord would 
have lealised from the land. Where the claimant pre- 
ferred an appeal to the Hoard as regards his right to 
succeed to the tenancy and at the same time offered to 
the landlord to vacate the land but the landlord asked 
him to continue in possession; 

Held, that the claimant was liable to pay ccunpensa- 
tion for the year preceding but not for the yeai succeed- 
ing the offer by him to vacate the land. {OppenJictm, 
S. M. and Drake Brockman, /. Alf) LaL JaGDISH 

Rahadur Singh v. ajodhia Prasad. 11 O.W.N. 
349- 18 R.D. 166. 

S. 108 (2)—/' indinst of fact — Failure to give 

possession. 

Where the low’er Couit gave a finding based on admis- 
sible evidence to the effect that the landlord did not 
allow the tenant to cultivate the land for a certain 
number of years, 

Held, that the finding could not be interfered with in 
second appeal. {Nanaviitty, /.) RAM PAL SlNGH v. 
Aijdul Hamid. G R.O. 494 = 18 R.D. 66. 

* S. 108 {^) —Addition to holding or new holding 

— Question of fact — Separate transaction constituting 
different tenancy. 

Even dining the subsistence of a contract of tenancy 
the landlord may enter into a separate contract with the 
tenant and a new' holding will be constituted. It de- 
pends on the facts w’hether the new transaction consti- 
tutes a ^cpaiate holding oi a mere addition to an exist- 
ing holding. {Opfcn/ieim, S. M. and Walton, /. M.') 
Sital V. jALiLUR Rahman. 16 R.D. 676 = 13 L.R 
379 (Rev.). 

Ss. 108(4),36and62-A(l)(e), Proviso 1— 

Oudh Rent {Amending) Act, l^ll^Pakikasht tenant 


OUDH RENT ACT (1886), S. 108 (9) (c). 

cultivating before 1921 Act — Ejectment, suit for — Com- 
putation of period — Rule. 

A Pahikasht tenant, who is not proved to have held 
for 10 years before the commencement of Act 1921 may 
be deemed to have had his statutory period ended by 
1329 Fash, and could be ejected in a suit brought in 
1339 Fasli. {Oppenhetm, S. Af, and Walton, J. Af.) 
GuDDi Singh v. Chhangur Lohar. 14 L.R. 341 
(Rev.) = 17 R.D. 466. 

S. 108 (4) — Tenant holding under special agree- 
ment — Ejectment — Grou nds. 

Tenants holding under a special agreement could only 
be ejected on such grounds as w^ould justify ejectment 
under agreement under which they hold. Failure to pay 
the rent due would obviously be an implied ground under 
the agreement in the absence of any specific contract to 
the contrary. They would not, however, be liable to 
ejectment for transferring the land covered under their 
lease by mortgage, if theie is no provision express or 
implied in their agreement that the lease W'ould be for- 
feited in case of transfer by mortgage. But a permanent 
alienation w'ould justify re-entiy of the landlord against 
the transferee and the same would apply if the rights of 
the le-'sees disappeared in any transaction arising out of 
the mortgage. {Drake Brockman, S.M and Knox, J. 
Af.) Mahomed Asghau Ali v. Nawab Ali. 1935 
R.D. 364 = 1935 O.W.N. 733. 

S. 108 (8) — 'Suit for ejectment — Cause of action, 

if recurring. 

There is no annually lecurring cause of action as 
regards the ejectment of a tenant of Oudh on the ground 
that he holds proprietary rights in the village. If an 
ejectment is once claimed on that ground and the claim 
if contested fails, the zamindar is estopped from renew- 
ing his pursuit, {Oakden, S. Af. and Smith, /. Af.) 
Hekra v. Kali Prakash. 14 R D. 640 = 7 O.W.N. 
929. 

S. 108 (8) — Suit to contest notice of enhancement 

of rent — Relation of rent to revenue — Considerations — 
Test — Holding to be taken as a whole. 

In considering the relation of the rent to the revenue, 
in a suit under S. 108 (8) of the Oudh Rent Act to 
contest a notice of enhancement of rent, it is essential to 
lake the holding as a whole and not to consider the rent 
and revenue of individual plots. {Drake Brockman, S. 
M. and Knox, J. Af.) UMA NATH BAKHSH SINGH 7 . 
Badri. 1935 R.D. 326 = 1935 O.W.N. 828. 

S. 108(9) — Suit for compensation— Alodc of 

fixing compensation. 

In the case of wrongful dispossession the Rent Act 
allow's him to sue for compensation within one year and 
does not specify him the compensation is to be calculat- 
ed, The Court should decide the question of compen- 
sation after taking evidence as to the loss actually 
caused to the plaintiff with regard to the whole period of 
his dispossession. {Oakden, S. Af. and Smith, J. Af.) 
OouRi Shanker V . Bhagwan Din. 15 R.D. 6. 

— — S. 108 (9) (c) — Ejectment decree —Reversal on 
appeal — ReAituti on — P raced ure. 

Where the tenant was ejected in execution of an 
ejectment decree and the decree having been set aside 
in appeal he sought to recover compensation by way of 
restitution. 

Held, that the procedure was to apply under S. 144, 
C. P. Code, and not to file a .suit under S. 108 (9) (f) of 
the Oudh Rent Act. {Oppenhetm, S. Af. and Walton, J. 
Af.) Narindra Bahadur Singh v Govind 
Dayal. 16 R.D. 603=13 L E. 293 (Rev.). 

S. 108 (9) (c) — Suit under — Cause of action — 

Date of accrual. 
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•OUDH EBNI ACT (1886), S. 108. 

A suit for compensation under S. 108 (9) (^) of the 
Oudh Rent Art must be instituted within one year from 
the date of the accrual of the cause of action, that is, 
from the date when possession was actually restored to 
the objector. {Oakden^ S, M,and Smithy J . A/.) GOURI 
Shanker V, Khagwan Din. 15 E.D. 6. 

S. 108 (10) — Appltcabiltiy — Case of doubtful 

title and possession. 

S. 108 (10) provides for suits by under -proprie- 
tors for the recoveiy of the occupancy of any land from 
which an under-propiietor has been illegally ejected by 
the landlord. Where it cannot possibly be said that the 
parties were in possession and their title is doubtful, a 
suit does not lie under the section. S. Mf) 

Kachpal Singh 2/. Bhagwant. 15 R.D. 629 = 12 
L.E. 273 (Rev,). 

——3.108(10) — Illegal dispossession by landlord 
and new tenants — Sutt to recover possession — Jurisdic- 
tion of Civil Court. 

Where the landlord and the new tenants are responsi- 
ble for the dispossession a suit to recover possession by 
the old tenants is cognizable by the Civil Court. To 
such a case S. 138 (10) does not apply. {/Ceane, S. Af. 
and Oppenhetniy /. d/.) RaMPUK TEWARI v. DU- 
liARI Ahir. 16 B D. 279. 

■ S. 108 (10) — Lease by one cn- sharer —Tenant 

suing for possession impleading all co sharers — Decree 
by Revenue Court- Jnrtuiicttcn of Civil Court. 

If one CO sharei executes a lease in favour of a certain 
person as a tenant, the lease is not necessarily invalid 
and ineffectual merely because it has not been executed 
by every one of the co sharers jointly. In the absence of 
.proof that the tenants of the co sharers were all divided 
between the co sharers, it is difficult to ^ay that a tenant 
of a holding in the patti should not be considered in the 
eye of the law as being a tenant of the joint body of co- 
sharers, Where a tenant brings a suit under S. 108, Cl. 
(10) of the Oudh Rent Act against his lessor and also the 
other CO sharers in the patti for recovery of possession 
and the Revenue Couit grants a decree, no suit can be 
maintained in a Civil ('ourt for ejectment of the tenant 
as a trespasser on the gioiind that the lease in his favour 
is invalid. When a matter exclusively within the juris- 
diction of a (’ourt of Revenue has been tried and decid- 
ed by the Court, as between the partic'-', no subsequent 
suit will lit in a Civil Court having for its sole object the 
annulment of the decree passed by the Court of 
Revenue. ^King, C. /.) RAM HRT v. Prithi Nath. 
10 Luck. 682 = 164:1.0 87 = 7 R.O. 432 = 1935 R.D. 
102 = 1935 O.W.N. 257 = A.I.R. 1935 Oudh 229. 

S. 108(10 ) — Notice of ejectment — Failure to 

contest — Suit to recover possession — Bar, 

The tenant whether he files a suit under S. 56 or not 
provided it is not decreed against liini can file a suit 
under 8. 108 (10) for recovery of possession if he thinks 
his ejectment was illegal on any ground. {Drake Brock- 
tnan, S. M. and Holmes, J. AL.) JASODA v. MaHOxMKD 
Ibrahim. 14 L B. 864 (Rev.). 

S. 108 (10) —Oral relinquishment — Burden of 

proof. 

In a suit by the tenants against the landlord for re- 
covery of possession under S. 108 (10), Oudh Kent Act, 
the landlord pleaded that the tenants had voluntarily 
relinquished their land. 

Held, that there is nothing in the law to prevent a 
tenant giving up his land by oral relinquishment; but 
the burden of proof lies on the landlord to prove the re 
linquishment. {Oppenhetm, J.M) BHAGWati PRASad 
V. SUMJHAWAN. 13 L.R. 1 (Rev.) = 16 R.D. 83. 

Q. D,— II— 141 


OUDH RENT ACT (1886), S, 108. 

“3. 108 (10) — Scope — Prior decree for ejectment 
operative — Suit for illegal dispossession —Afaintainabi- 
Itty. 

It is a misuse of S. 108 (lO) to use it for revising a 
previous decree which is operative. Where such a 
decree is challenged the proper procedure is to have the 
same set aside and not to nullify its effect by a suit for 
illegal dispossession. {Oakden, S. AI.) NOOR MAHO- 
MED Khan v. Mahomed Mehdi Ali Khan. 16 

R.D. 146. 

"S. 108 (10) Suit against landlof'd and rival 
tenants— Plaintiff not ejected by landlord— Jurisdiction 
of Ctinl Court. 

Where the plaintiff was not illegally ejected by the 
landlord, a suit by him agdinst the landlord and the 
rival tenants for recovery of possession of land is not 
affected by the provisions of S. 108, Cl. (10) of the 
Oudh Rent Act, and the Civil Court is therefore, not 
debarred from entertaining such a suit. {Srtvastava and 
Smith, J/.) Satrohan Singh v. Bharat Singh 
168 1. 0. 484 = 8 B. O. 106 = 1936 E. D. 464 = 1936 
O.W.N. 1013. 

3. 108(10) — Suit against landlord and strati- 

gers--Relief as to recovery of possession — Forum. 

Where a person ‘^ues for recovery of pussession 
against two di -possessing cultivators and the landlord, 
the suit is partly cognizable by the Civil Court and* 
should theiefore be instituted in the Civil Court and not 
in the Revenue Court. 6 O, W. N. 1095, Appl. 
{Heane, S. Af.) DURGA UPHADHIA k.-\JESHWARI 
Prasad. 15 R.D. 482 = 12 L R. 229 (Rev.), 

3. 108(10) — Suit under — Objection — Waiver- 
Receipt of rent in ignorance. 

Where a person is allowed to be in possession under 
the mistaken belief that he was the heir of the late 
tenant the receipt of lent by the landholder does not 
prevent him from rai-ing an objection later on that the 
trespasser cannot maintain a suit under S. 108 (10). 
{pakden, S.M. and Keane, J.M.) SVED MahomeD 
Mkhdi V. Ram Dei. 15 BD. 158 = 12 L.R. si 
(Rev.). 

S. 108 (10) — Sutt under — Prior decision by 

Revenue Court — Effect. 

Where a Revenue Court decided a question relating 
to expungement of sir entry and a suit was subse 
quently filed under S. 108 (10) in violation of a previous 
agreement to ex-proprietary rights. 

Held, that the later suit was not barred. {Oakden, S. 
M. and Oppenheim, J.M.') Kam NaTH BUX Singh v. 
Special Manager, Court of Wards, Katesar 
Estate. 15 R D. 91 = 12 L R 1 (Rev.). 

(as amended by Act IV of 1921), S. 108 

( lO-a) — Applt cabi I tty— S uit for possession by thekadar 
who was never in pi/ssession. 

S, 108 (10 a) of the Oudh Rent Act applies only to 
suits contemplated by proviso (3) to S. 37- A. It has no 
application to a suit for possession against the landlord 
by a thekadar ho harl never been in possession of the 
holding. {Snvastava, Ag.C.J.) ANANT Singh v. 
Ganga Bakhsh Singh. 161 1.O. 1010 = 7 R.O 166 
= 11 O.W.N. 1184 = 18 R.D. 487 = A.I.R. 1934 Oudh 
447. 

3. 108(15) — Co-sharer collecting less than his 

own share of rent — Liability to render accounts. 

Per Full Bench . — Though a co sharer who has 
collected less than his own shaie of rent cannot always 
be made liable to render accounts and to surrender a 
portion of the amount collected by him to the other co- 
sharers, he should be so made liable in cases in which 
on account of special reasons, justice and equity require 
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it. "^tng, Srivastava and Zia-ul-HasaUt J/,) 
Nawab Ali khan V, Basant Lal. 11 Luck. 248 
= 1661. 0.96 = 7 R. O. 666 = 1936 R. D 336 = 1935 
O.W.N. 689 = A I.R. 1936 Oudh 117 (F.B.). 

— S. 108 (16) — Co sharers collecting rent under 
agreement with lam bard ar — Collections amounting to 
less than thetr share — Liability to account to other co- 
sharers, 

Ver /Cing, C,J, and Ztaul-flasan, y. —Where the 
lambardar makes an agreement with certain co-sharers 
authorizing them to make collections of rent in the 
village and in pursuance of this agreement they collect 
rents, they aie liable to account for the collections to the 
other CO sharers even though they do not realise more 
than their owi? share of the rents. 

Per Srtvastava^ J, — The rights and duties of the 
lambardar are of a personal character and are not 
capable of being delegated to another. However, a 
lambardar can act through an agent but in such cases 
the agent is under no liability to the co-sharers. On the 
other hand, the lambardar as principal is responsible for 
the acts of his agent. If the co sharers are treated to 
have made the collections as agents of the lambardar, no 
decree foi profits can be made against them for collec- 
tions made as such agents by the Revenue Court under 
S. 108, Cl. (1 5) of the Oudh Rent Act. A suit under 
this section against a lambardar can be maintained only 
against the particular individual appointed as such and 
not against any other person as his representative. 

C./., Srtvastava and Ztanl Hasan, //.) 
Nawab Ali Khan v, Basant Lal. ll Luck. 248 = 
166 I. 0. 96 = 7R. O. 666=1936 R. D. 336 = 1936 
O.W.N. 689 = A.LR. 1936 Oudh 117 (F.B.). 

S. 108 (16) — Co'sh^rers—Sutt for profits — 

Parties — All co-sharers , if necesmry. 

There is no statutory provision that all the co-sharers 
must be impleaded in a profit suit and the fact that 
some of the co-sharers were impleaded as defendants 
beyond the period of limitation does not bar the entire 
suit. The implication of all the co sharers is desirable, 
but not absolutely neceisary. {Thomas, /.) AJAI 

Pal Singh v. Hindpal Singh. 1935 O.W.N. 398 
= 1936 R D. 169 = A.LR. 1936 Oudh 193. 

— — S. 108 (16) — Co-sharers— Suit for share 

of profits — Excess collection by one— Refund, 

Plaintiff, a co-.sharer sued the lambardar and other 
co-sharers for share of profits. It was found that each 
co- sharer used to collect his own share of the profits 
which included the rent of the land in the cultivation of 
the respective parties. 

Held, that as long as the defendants* collections 
during the years in suit were less than the share of the 
gross rental to which they were entitled the defendants 
cannot be called to account in the absence of any 
evidence to show that there was nothing except the less 
diligence displayed by the defendants in making collec- 
tions that prevented them from collecting as large a share 
of the profits of their own shares as the plaintiffs succeed- 
ed in collecting out of the profits of their shares. {JCisch, 
/.) Sripal Singh v. Nageshwar Singh. 147 
1.0. 1047 = 6 R.O. 349 = 14 L R. 406 (Rev.) = 17 R.D. 
644 = A.I R. 1933 Oudh 280. 

Ss. 108 (16) and 12Q— Co-sharers — Collection 

of profits individually and by lambardar— Liability to 
account — Mode of adjustment. 

Amongst co-shaiers, if some of them collect in each 
year rent which is more than the shate actually due to 
them, the amount realized in excess should be paid over 
to the other co sharers. Although collection is made 
individually, the lambardar or the other co sharers may 
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be called upon to account to a co sharer. In all cases the^ 
account should be settled as a whole. {Raza and 
Nanavutty, //.) NAGESHWAR SlNGH v, SripaL 
Singh. 14 L.R. 408 (Rev.) = 17 R.D. 646. 

S. 108 {lb)--'' Trofits^'— Meaning of. 

The word “profits’* means not only rent of the year 
to which the suit relates but also to such arrears of rent 
as are actually realised during that year. So a person* 
who is entitled to the whole interest of the testator in 
the suit villages can, in a suit for profits, include his^ 
right to the share of profits which had become due to 
him in his lifetime. 46 All 791 (F.B.), Foil. {Hasan, 
C,J, and Btsheshwar Nath, J.) Shambhu Ratan v, 
Badri Narain. 8 Luck. 283= 141 1.C. 261= 13 L. 
R. 392 (Rev.)=I.R. 1933 Oudh 49 = 9 O.W.N. 1006* 
= 16 R.D. 669 = A.I.R. 1933 Oudh 67. 

I S. 108 (15) — Suit by co-sharer against lambar-^ 

dar — Costs of collections — Rate allowable to lamhatdars,^ 
In a suit by a co-sharer to recover his shaie of profit, 
the defendant lambardar cannot get more than 10 per 
cent, on account of costs of collections over and above 5, 
per cent, lambardari dues. {Raza and Btsheshwar Nath, 
JJ,) Amina Bibiz/. Umme Asia. 7 Luck. 171 = 
LR. 1931 Oudh 367=134 I C. 405 = 12 L.R. 166 
(Rev.)=14 O.L.J. 522=8 O.W.N. 647 = 16 R.D. 307 
=A.I.R. 1931 Oudh 318. 

S. 108 (15) — Share of profits decreed to co- 
sharer — Interest on arrears of profits whether can be 
granted. 

Where a co-sharer is allow^ed a share of profits against 
the lambardar on the basis of gross rental the co- sharer 
is not further entitled to recover an interest on the arrears 
of profits. 3 O.W.N. 695, Rel, on. {Raza and 
Bisheshwar Nath, //.) AMINA BibI v, Um ME ASIA. 

7 Luck. 171 = I.R. 1931 Oudh 367 = 134 I.C. 406 = 12 
L.R. 156 (Rev.) = 14 O L.J. 622 = 8 O.W.N. 647 = 16 

R. D. 307 = A.I.R. 1931 Oudh 318. 

S. 108 (15) — Suit by cosharer for profits 
— Different subject- matter — Defendant lambardar 
whether can plead set-off. 

Where a co sharer sued a lambardar for his share of 
the profits and the latter pleaded a set-off in respect of 
amounts paid in satisfaction of certain decrees which 
were binding on plaintiff also, 

II eld, the set-off pleaded arose out of a different 

subject-matter and that the same could not be allowed to 
be pleaded in that suit. {Raza and Bisheshwar Nath, 
JJ,) Amina Bibiz/. Ummk Asia. 7 Luck. 171 = 
I.R. 1931 Oudh 367 = 134 I.C. 406=12 L.R. 163^ 
(Rev.) = 14 O.L.J. 622 = 8 O.W.N. 647 = 16 R.D. 307 
=A.I.R. 1931 Oudh 318. 

■ ■ ■ S. 108 (16) — Thekadar — Suit by co-sharer for 

profits — Maintainability in Revalue Court, 

The status of the thekadar being merely that of a 
tenant it is open to the co sharer who has given a theka 
of his share to sue for profits in a Revenue Court under 

S. 108, cl. (15) of the Act. {Kach, J,) RaMESHWAR 

z/. AChhai BAR Singh. 135 I.C. 381=I.R. 1932 

Oudh 29 = 8 O.W.N. 1060=16 R.D, 676=12 L.B. 
373 (Bev.)= A.I.R. 1931 Oudh 403 (1). 

S. 108(16) — Sale-deed — Construction — ,Sale of 

entire share with all rights — Reservation of certain 
plots as Lila lagan! — Right of vendee to sue vendor for 
arrears of revenue. 

Where a sale deed began by saying that the entire 
share of the vendor had been sold with all the rights 
appurtenant to it, and this was followed by a reserva- 
tion in respect of certain plots which were described as- 
bila lagani. 
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Htld^ that the correct construction to be placed upon 
the docuHiCnt is that the rights reserved by the vendor 
in the excepted plots of land are those of an under pro- 
prietor and not that of a fall proprietor, and that the 
relationship between the vendor and the vendee is not 
that of co sharers, and that, therefore, a suit by the 
vendee against the vendor for arrears of revenue under 
S. 108, Cl. (16) is not maintainable. {^Smastara^ /.) 
SuRAj Prasad v, Shankar Dayal. 159 I.O. 69= 
8 E.O. 164=1936 B.D. 619 = 1936 O.W.N. 1209 = 
A.I.B. 1936 Oudh 79. 

— S. 108 (16) — Suit by patitdar to reccfver 
arrears of revenue — Limitation. 

A suit under S. 108, cl. (16) by a pattidar for arrears 
of revenue payable through him by the co sharers whom 
he represents is governed by S. 132 of the Oudh Rent 
Act. (/ ullan, J .') NIL KaNIHA v. SuRAJ PRASAD. 
6 Luck. 396-I.R. 1931 Oudh 113 = 1301.0. 66 
(1) = 7 0.W.N. 1089=11L.B. 397 (Bev.) = 14 B.D. 
667=A.LB 1931 Oudh 32, 

— S. 108 (18) — Assignee of Government Revenue — 
Stitt for arrears — Right to tnterest. 

In a suit by the assignee of Government Revenue 
against the lambardar, he is entitled to recover his 
arrears of land revenue with interest. A.I.R. 1929 All. 
29, Rel. on; 23 All, 5, Ref. (Nanavutty, J.) SHAMS 
Ara Begam V. Ambika Dutt Ram. 149 1.0 901= , 
18 B.D. 307 = 6 K.O. 602=11 O.W.N. 764 = A.I.B. 
1934 Oudh 269(2). 

— — S. 113— under Ss. 127 and 108 (2) — Juris- \ 
diction of Assistant Collector^ Second Class. 

Owing to the provisions of S. 113 of the Oudh Rent 
Act, an Assistant Collector of the Second Class is not 
empow'ered to try a suit under Ss. 127 and 108 (2) for 
recovery of arrears of rent, for determination of the rent 
and for ejectnient of the defendants. S. 15, C. P. Code, 
cannot be invoked to make the suit cognisable by him as 
it is inconsistent with 8. 113 of the Oudh Rent Act. 
{jSrivastava and Zta-ul- Uasatty JJf) FazaL MOHAM- 
MAD Khan v. Mohammad Habib, 10 Luck. 662= 
16410. 91 = 7 B.O. 437 = 1936 B D. 86 = 1936 O.W. 
N. 242 = A LB. 1936 Oudh 261. 

S. 116 — Administrative orders of Commissioner 

— Power of Board tn second appeal to inter f er ewtth. 

Whith the administrative orders passed by the Com- 
missioner, the Board has no concern. But where such 
an order was passed by him accepting an appeal under 
S. 116 of the Oudh Rent Act, and the matter was 
brought to the judicial notice of the Board in second 
appeal, the Board are entitled to interfere and pass such 
orders as are judicially justified. {Oppenheimy S.M. and 
Drake Brockman, J.M.) RaGHUBAR DaYAL t/. RAM 

Pal Singh. 14 L.B. 530 (Bev.) = 17 B D. 698. 

S. 116 — Finding of fact — Interference. 

The Commissioner's finding of fact based on reason- 
able grounds cannot be challenged in second appeal. 
{^Keane,S.M^ HARNAM SiNGH v. BaSANT. 15 B. 
D. 632=12 L.B. 268 (Bev.). 

— — S. 119 — Suit under S. 127 — Decree for eject- 
ment only — Forum of appeal. 

Where in a suit under 8. 127 of the Oudh Rent Act, 
an Assistant Collector of the first class dismisses the 
plaintiff’s suit as regards arrears of rent and passes a 
decree for ejectment only, an appeal lies against the 
decree under 8. 119 to the District Judge, as the suit 
under S. 127 in so far as it is a si it for rent is a suit of 
the description under 8. 108 (2) and the fact that the 
decree passed by the trial Court is for ejectment only is 
immaleiial. {King. C.J.) BHAGWAN DUTTA v. Bal- 
BHADDAR. 10 Luck. 648=164 1.0. 263 = 7 B.O. 
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457 (2) = 1936 B.D. 104 = 1936 O.W.N. 236 = A.I.E. 
1936 Oudh 252. 

— S. 120- A — Board's powers of review. 

The powers of review given to the Board under 
S. 120-A of the Oudh Rent Act, are very much wider 
than the powers given in S. 114, C. P. Code, and the 
Board have unlimited powers. {Drake Brockman, S.M. 
and K nox, J.M.) KaMTA PRASAD v. LAL BAHADUR. 
1936 B.D. 87= 1936 O.W.N. 219. 

——(as amended), S. 120-A — Review of orders — 
Jurisdiction of Board. 

Under 8. 120 A the Board have unlimited powers to 
review their orders. {Opptnhttrn. S.M. and Knox, J. 

M. ) AZIMULLAH V. dharam raj 8ahu. 16 B.D. 
193=13 L.B. 100 (Bev.). 

S. 124- B — Appeal ordinarily lying to District 

Judge — As per notification preferred to first Subordi^ 
nate Judge — Latter can proceed under S. 124 B. 

If in the ordinary course an appeal lies to the District 
Judge the mere fact that under the notification the first 
Subordinate Judge is vested with the powers of deciding 
appeals cannot alter the obvious inteipietation of the 
provisions of 8. 121-B. The test laid in 8. 124-B is 
whether an appeal does lie or does not lie to the Dis- 
trict Judge and not whether it is preferied to the District 
Judge. {PVazir Hasan, C.J.) SaNGAM LAL v. BAR- 
MHADIN. 6 B.O. 381 (1)=148 I C. 239 = 11 O.W. 

N. 67 = 18 B.D. 48-A.I.B. 1934 Oudh 95. 

S. 126 — Collections made by co-sharers — Effect 

on rights of lambardar . 

The mere fact that co sharers made their own collec- 
tions in a joint estate does not amount to a division of 
land among them and does not take the case out of the 
provisions of 8. 126 of the Oudh Rent Act and disen- 
title the lambardar fiom collecting the rents and doing 
all necessary acts relating to the management of the 
estate for the common benefit of all the co-sharers. 
{Razaand Nanavutty, J J.) NaGESHWAR SinGH v. 
8RIPAL 8iNGH. 8 Luck. 666 = 160 I.C. 437 = 10 0. 
W.N. 1286 = 14 L.B. 408 (Bev.) = 17 B.D.646=A.I. 
B. 1934 Oudh 189. 

Ss. 126 and 108 (6) — Co-sharers — Collection of 

profits individually and by lambardar — Liability to 
account — Mode of adjustment. 

Amongst co-sharers, if some of them collect in each 
year rent which is more than the share actually due to 
them, the amount realised in excess should be paid over 
to the other co sharers. Although collection is made 
individually, the lambardar or the other co-sharers may 
be called upon to account to a co-sharer. In all cases 
the account should be settled as a whole. {Raza and 
Nanavutty. //.) NaGESHWAR SINGH «/. SRIPAL 

Singh. 8 Luck. 665 = 160 I.C. 437 = 10 O.W.N. 
1286 = 14 L.B. 408 (Bev.) = 17 B.D. 646 = A.I.B. 
1934 Oudh 189. 

S. 126 {K)-- Lambardar — Authority to issue 

notice of ejectment. 

Where the lambardar of the mahal is not shown to 
have collected the tenants’ rents or to have had autho- 
rity to act as sole agent of the proprietary body, he is 
not entitled to issue a notice of ejectment without the 
consent of the other co-sharers. {Oakden, S.M. and 
Smith, J.M.) BHUP V. KALKA SiNGH. 14 B.D 
720. 

— — S. 126 (1) — Decree obtained by deceased lambar- 
dar — Right of one of his sons to execute. 

S. 126 (1) of the Oudh Rent Act is a bar to the exe- 
cution of a decree obtained by a deceased lambardar, by 
one of his sons, in the absence of evidence that he is 
acting on behalf of the coparcenary body in executing 
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the decree. (^fCnjx, S.Hf. and Grants TO REV 

Har Prasad. 1935 O W.N. 1192=»1935 R.D. 606. 

S. 126 (1) — Manas^er, 

The manager referred to in Cl. (1) must be the 1am- 
bardar. {Raza and Nanavutty^ //•) NAOESHWAR 
Singh v. Sripal Singh. 8 Luck. 665= 150 I 0. 437 
= 10 O.W.N. 1286=14 L.R. 408 CR07.) = 17 R.D. 
646 = A.I.R. 1934 Oudh 189. 

—S. 126(1) — Rt^ht to me tn ejectment -Pakhta- 
dart mahal — No manager appointed — Right of lambar- 
dar. 

In a joint estate in which division of land has not 
been made, if the sharers have not appointed a manager, 
it must be presumed that they have ac('epted the lambar- 
dar as their manager and authorized him to collect rents 
and ejectment being one of the functions of the manager, 
the larnbardar can issue notice of ejectment. By analogy, 
even in a pukhtadari mahal, in the absence of any 
manager, the larnbardar has the powers of a manager 
under S. 126(1) of Oudh Rent Act. {Oppenhetm^ S.M. 
and Walton, J.M) MahOMKD RaZA v, BABAR ALI. 
14 L R. 116 (Rev.) - 17 R.D. 193. 

^S. 126 (3) — Lotal custom --Plea of — Not open tn 

appeal. 

A plea of local custom or special contract cannot for 
the first time be laised in appeal. (J^azaand Nanavutty, 

//.) nageshwar Singh v. Sripal Singh. 8 I 
Luck 666 = 150 1.0.437=10 O.W.N. 1286 = 14 L.R. | 
408 (Rev.) = 17 R.D, 646 = A.I.R. 1934 Oudh 189. j 
" ■■■-S. 127 — Apphcalnlity — Acqniution of title by 

adverse possesst on . 

Where the defendant has acquired title to a land by 
adverse possession the plaintiff cannot invoke the as‘-ist- 
ance of S. 127 of the Rent Act to deprive the defendant 
of the land (A'/rr//, /.) ShEORAJ NARAIN ?/. JaGAN- 
NATH PRASAD. I R. 1931 Oudh 324 = 132 I.C. 772 
= 12 L.R, 193 (Rev.) = 15 R.D. 424 = 8 O.W.N. 854 
= A.IR. 1931 Oudh 381. 

S. 127 — Applicahtltly — Bona fide claimant — 

Question of iitie tnz>ol7>ed , 

S. 127 is not meant to authoiize Revenue Courts to 
inquire into que.stion of disputed title and to decide 
questions of a civil natuie between peisons who are 
bona claimants of the pioperty. Where the defen- 
dant appeared to be a bon a fide claimant and the ques- 
tion involved were essentially questions of title which 
should be decided by the Civil Court. 

Held, that S. 127 is inapplicable to such a case. 
{Raza, /.) KRISHNAPAL SiNGH v. RAMESHWAR 
Baksh Singh. I R. 1931 Oudh 322 =■ 132 I.O. 770 = 
12 L.R. 183 (Rev.) = 15 R.D. 422 = 8 O W.N. 849 = 
A.I.R. 1931 Oudh 401. 

■ - S. 127 — Applicability — Defendant admitted to 

he owner in po^sscszicn — Mistake of partition officer — 
Defendant viovon as tenant — Liabtltty to ejectment. 

Where dcfeml.uU has been admitted by plaintiff to be 
owner of a grove and defendant is in possession of same, 
simply because by a mistake of the partition officer, 
plaintiff is shown as the owner and defendant as the 
tenant, defendant cannot be deemed to be a trespasser 
or tenant of the plaintiff and S. 127 has no application. 
Hence plaintiff cannot treat a defendant as trespasser, 
and sue for ejectment and rent. {Namwufty, J ) 
MANNi Lal V. l.AL Bahadur. 9 Luck 631=6 R O. 
466 = 18 R.D 272=148 I.O. 911= 11 O.W.N. 619 = 
A.I.R. 1934 Oudh 174. 

-S. 127 — Applicability — Defendant setting proba- 
ble claim of advtrse possession. 

Where in an ejectment suit the defendant sets up 
adverse proprietary possession of the suit land and the 
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claim of the defendant appears to be a probable one he 
cannot be treated as a person coming under S. 127. 
{/Ctsch^ /.) Sri Autar v. Special Manager, 
court OF Wards, Berwa Estate, Gonda. 136 
I.C. 376 = I.R. 1932 Oudh 24 = 8 O.W.N. 1101 = 16 
R D. 673 = 12 L.R. 375 (Rev.). 

" ""S. 127 — Decree for arrears of rent and for 

ejectment — Appeal against decree for arrears of rent-^ 
Court- fee, tf piyable on relief relating to ejectment. 

Where in a suit instituted under S. 108, Cl. (2) read 
wdth S. J27, sub-S. (1) of the Oudh Rent Act for arrears 
of rent, a decree for arrears of rent is passed under S il27 
(1), and also a de ree for ejectment under S. 127 (2), 
and the defendant appeals against the decree, no Court- 
fee is payable on the relief relating to ejectment. Al- 
though the decree in question is a decree both for arrears 
of rent and for ejectment, in the appeal the defendant 
can only challenge the decree for arrears of rent. If he 
succeeds in his appeal, it would no doubt follow that the 
decree for ejectment would have to be set aside along 
with the decree for arrears of rent, as the decree for 
ejectment is only consequential upon the decree for 
arrears of rent. Nevertheless the appeal cannot be 
regarded as an appeal against the decree for ejectment 
as no such appeal would lie. {King, C. /, and Zia-ul~ 
Hasan, J.) PUT TAN v. TRUST MaHMUDABAD 
E:state. 168 I 0. 49 = 1936 R.D. 434=8 R.O. 61 = 
1935 O.W.N. 966 = A.IR. 1936 Oudh 13. 

S. 127 — Dispute as to title — Decree vjketker can 

be passed. 

Where in a suit under S. 127 the plaintiff took his 
stand on a partition pioceeding which was concluded in 
1915 and the defcMidants contended that he had been in 
pos'-ession since before the year 1905 and they challeng- 
ed the plaintiff to turn them out. 

Held, that there was a dispute as to title and not a 
mere attempt to challenge a partition pioceeding and 
that .1 decree could not be passed under S. 127 {Pul Ian, 
J) PraG PRASAD Z/. SRI N.ath. I.R. 1931 Oudh 
152 = 130 I.O. 344(1) = 14 O.L J. 86 = 12 L.R. 37 
(Rev.) = 8 O.W.N. 23 = 15 R D. 13 = A.I.R. 1931 
Oudh 71. 

S. 127 — Grcrne land — Right of tenant to posses^ 

Sion. 

It is established law that the right of a tenant to retain 
possession of grove land lasts only so long as he main- 
tains it as a grove but w hen he occupies it for the pur- 
pose of cultivation the grove tenure ends and the land- 
loid is at liberty to treat him as a trespasser. {Kisch, 

/.) Shiva Shankar Bakhsh Singh 7> Ruh Ullah. 
134 10 1104=12 LR 377 (Rev.) = I.R. 1932 Oudh 
16=8 O.W.N. 1103 = 16 R D. 676 = A.I.R. 1932 Oudh 
59. 

”“S. 127 — Receipt of rent — Mistake of talukdar— 

Effect. 

The circumstances under which rent was accepted 
must be taken into account before they can lie construed 
as an admission of tenancy or as carrying an implication 
of consent. Receipt of rent under the mistaken impres- 
sion that the party was entitled to hold as an heir does 
not debar the talukdar from taking proceedings under 
S. 127. {Srivastava, / ) MahaBIR v. JaGANNATH 
Bakhsh Singh. 9 Luck 282=6 RO. 266 = 17R. 
D. 1128 = 10 0 WN. 1259=147 1.0. 349 = 14 L.R. 
898 (Rev.) = A I.R. 1934 Oudh 14. 

S. 127 — Trespasser tn possession — Suit by rent 

free grantee for rent— Exaggerated claim — Whether 
liable to be dismissed. 

Where there is no difficulty in deciding about a fair 
and equitable rate of rent to be paid by a trespasser in 
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possession the fact that the rent free grantee claims a 
very high rate does not deprive the latter of his right to 
obtain the amount due to him. {JCeane^ S, M. and 
Oppenhetm, J. M.) PaRMKSHWAR DlN v, SheO 
Sah A] . 16 E D. 305 = 12 L R. 98 (Rev. ). 

S, 127 (2) — Decree for ejectment — When can be 

passed. 

Under S. 127 (2), Oudh Kent Act, a decree for eject- 
ment can only be passed as a consequential relief, on the 
application of the plaintiff, if a decree for arrears of 
rent has already been passed under sub-S. (1). If there- 
fore the Court fails to pass a decree for arrears of rent 
under sub S. (1), it has no jurisdiction to pass a decree 
for ejectment. C. / ) llHAOWAN DUTTA z'. 

Balbhaddar. 154I.C, 263=7 R.O. 467 (2) = 1935 
B.D. 104 = 1936 O.W.N. 235 = A.I.R. 1936 Oudh 262. 

S. 129 — Apphcabihty— Payment by paiitdat — 

Sutt to recover same. 

An ariear of revenue means an arrenr not from the 
point of view of the Government but from the point of 
view of the person who ought to have paid it. Where 
the paltidar paid the revenue on behalf of the defend- 
ant and sued to recover the same. 

Held^ that the suit was one to recover ariear of 
revenue and is governed by S. 132 and not by 129 of 
the Oudh Kent Act. {Pullan^ /) NJL KaNTHA 
SURAJ Prasad. 6 Luck. 395 = I.R. 1931 Oudh 113= 
130 I.O. 65 (1) = 7 0.W N. 1089=11 L.R. 397 (Rev.) 
14 R.D. 667 = A,I R. 1931 Oudh 32. 

S. 129~-*SV^// under S, 108 (9) {c)--Date of 

accrual of cause of action, 

A suit for compensation under S. 108 (9) (c) of the 
Oudh Rent Act must be instituted within one year from 
the date of the accrual of the cause of action, that is, 
from the date when possession w'as actually restored to 
the objector. (Oakdtn, S.M and Smith, J M) GOURI 
Shanker V. Bhagwan Din. 16 R.D. 6. 

— — S. 132 — Aruar of revenue — Meaning — Payment 
by patiidat — Suit to tecizef some. 

An airear of revenue means an arrear not from the 
point of view of the Government but from the point ot 
view of the persen who ought to have paid it. \^ here 
the pattidar paid the revenue rn behalf cf the defendant 
and sued to recover the same. 

//^ A/, that the .suit was one to recover arrear of 
revenue and is govemecl ly S. 132 and not by JS. 129 cf 
the Oudh Rent Act. (^Pullan, Nil. Kanihaz'. 
SuRAj Prasad. 6 Luck. 396 = I.R. 1931 Oudh 113 
= 130 1.0.66 (1) = 7 0.W.N. 1089 = 11 L.R. 397 
(Rev.) = 14 R.D 667 = A.I.R. 1931 Oudh 32. 

S. 135— C. P. Code, O, 21, R. Applicabi- 
lity to Revenue Couit. 

The provisions of O. 21, R. 100, C.P.Code, are 
applicable to Revenue Courts in Oudh and the fact that 
a person has an alternative remedy by a suit under 
S. 108, Cl. (10) of the Oudh Rent Act does not bar his 
right of making an application to the Revenue Court 
under O. 21, R. 100. {King, C. J. and Nanavutty, /.) 
Thakur Bakhsii Singh z'. Abhaidat Singh. 11 
Luck. 283= 156 1.0.1082 = 7 R.O. 639 = 1936 R.D. 
846 = 1936 O.W.N. 698 = A.I.R. 1936 Oudh 462. 
— S. 136 — Suit not cognisable by Assistant Collec 
tor, second class owing to S. 113— S. l5, C. P. Code, if 
can be invoked. See OUDH Rent ACT, S. 113. 1936 
O.W.N. 242 = A.I.R. 1935 Oudh 251. 

■ S. 141 — Decree for arrears of rent — Future 

inter esi-~C. P. Code, S, 34. 

S. 141 of the Oudh Rent Act does hot control the 
discretion possessed by the Court under S. 34, C, P. 
Code, to allow future interest at such rate as the Court 
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deems reasonable. {Snvastava, /.) ANGNO v, MO- 
han I.al. 6 R.O. 606= 148 I.O. 1207= 18 R.D. 301 
= 11 O.W.N. 763 = A.I R. 1934 Oudh 239. 

^S. 141 (as amended by Act IX of 1934)— 

Retrospective operation of. 

The Oudh Rent Amendirent (Act IX of 1934) which 
reduces the rate of interest in S. 141 of the Oudh Rent 
Act from Re. 1 to 12 annas has not been given retros- 
pective effect. {Stivastava and Zia-ul~Hasan, JJf) 
Zamin Alikhan Sankata Prasad. 168 1 0. 714 
= 1935 RD 487- 8 R 0.115= 1936 O.W.N. 1128 = 
A.I.R. 1936 Oudh 83. 

S. Applicability — Separate liabilities of 

judgment-dibtors for less than Rs, 500. 

For the application of S. 145 of the Oudh Rent Act, 
what has to be looked at is the total amount which the 
decree involves, even where the decree determines the 
liabilities of the judgment-debtors inter sc for lesser 
amounts. The section does not apply in the case of a 
decree where the separate liabilit> of each of the judg- 
ment-debtors i.s le'-s than Rs 500 {Thomas and Smith, 
JJf) Sahai I AL V, The Deputy ('(•ivimI'S''IONer, 
SiTAPUK. 10 Luck 260= 152 I C. 467= 7 R.O 224 
= 11 O W N. 1294 = 18 R.D. 564 = A.I.R. 1935 Oudh 
9 (2). 

S. 145 — Decree for arrears of rent amended — 

Exicuiton application ivithtn three years of amended 
decree not barred. 

Where a decree passed for arrears of rent is amended, 
a process of execution applied for, three years after the 
original but within three years of the amended decree is 
not barred by the three >ears' rule of limitation as 
provided by S. 145, Oudh Ktnt Act. 3 O.W.N. 982, 
Foil. {Raihhpal Stngh, J.) NAEOTTAM DaSS z/, 
ATUL CHANDRA. 160 I 0. 947=7 R.O. 76 = 11 O.W. 
N. 814=18 R.D. 396 = A.IB. 1934 Oudh 289. 

S. 146 — Rent deuce for less than Rs. 500 — F.xe- 

cution pctitim for attachment and sale of movables — 
F resh application after ihtce years to attach immova- 
bles — Jt bat red by limitation. 

Under S. 145 of the Oudh Rent Act a holder of a 
rent decree foi a sum not exceeding Ks. 500 is not 
entitled after ihe expiration of a period of three >ears 
from the date of the decree, to ask the Court to execute 
the same in a manner different from that asked for in 
the applicaiicn already pending. Where, therefore, in 
execution of such a decree by attachment and sale of the 
movables, it was reported that they could not be dis- 
covered, a fresh application for the realization of the 
decretal amount from the immovable property, made 
three years after the passing of the decree is barred by 
limitation. {Smith,].) RaJISHWaRI IRASAD v. 
Khaiuman. 1681.0 296= 1936 RD. 473= 8 R.O. 
80 = 1936 O.W.N. 1084 = A.I R. 1936 Oudh 113. 

S. 145 — Scope — Pending execution application — 

Amendment — Limitation. 

W hen a rent decree for an amount less than Rs. 500 
is under execution, an application by the decree-holder 
for amendment of the pending application, made after 
three years from the date of the decree cannot be allow- 
ed, if the amendment sought necessitates the issue of 
fresh process. {Zia-ul flasan, Jf) LaLJI SlNGH v, 
CHHO'IKAU. 10 Luck. 268 = 162 I.O. 322 = 7R.O. 
206 = 18 R.D. 669 = 11 O.W.N. 1306 = A.I.R. 1935 
Oudh 29. 

S. 161 — Decree for arrears of rent — Execution 

against immovable property. 

In execution of a decree for arrears of rent, the 
decree-holder proceeded against the movable property of 
the judgment-debtors. After an imperfect investigation 
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OUDH BENT ACT (1886), 3. 151, 

into the question what movable property, if any, was in 
the possession of the judgment-debtors, the attachment 
was not proceeded with. Afterwards an execution appli- 
cation was made, asking that certain immovable property 
should be attached. Objection was taken by the judg- 
ment-debtor on ‘he ground that the requirements of 
S. l5l of the Oiidh Rent Act had not been properly com- 
plied with and that there was movable propery available 
for the satisfaction of the decree. It was found that a 
fresh execution application would be barred under S. 145 
of the Oudh Rent Act. 

Ileld^ that under the circumstances equity demands 
that the attachment of the immovable properly should 
be maintained and that the question whether theie is any 
movable property available for the satisfaction of the 
decree should be gone into and if there is any such mov- 
able property, the decree-holder must be refjuired to 
enforce his decree if possible against it and if there is 
no such movable property, the immovable property 
which has been attached can be sold. {Smrth^ J.) ShEO 
Baran Singh v. ram Kali Kunwar. 157 I.C. 644 
«=8B.O. 34-1935 RD. 422 = 1935 O.W.N. 931 = 
A.I.R. 1936 Oudh 145. 

-S. 151— Immovahle property — Execution 

against --IV /ten permitted. 

The decree holder can att.ich the immovable property 
of the judgment-debtor in execution of a money decree 
but he cannot put it to sale unless and until he has 
satisfied the Couit that the amount of the decree sought 
to be executed cannot be realized from the movable 
property of the judgment debtor. {H^aztr Hasan, C,/. 
and Hanavutty, J.) SURENDRA NakAIN SiNGH z/. 
Raja Lai. Bahadur Singh. 9 Luck. 378 = 147 1 0. 
1088 = 11 O.W.N, 109-18 R.D. 70 = A.I.R. 1934 
Oudh 59. 

S, 154 {%) ^Ap pi tc ability — Involuntary trans' 

fers. 

An auction purchaser of under-proprietary lights can- 
not be held liable under Cl. (2) of S l54 of the Oudh 
Kent Act for arrears of rent that accrued due befoie his 
purchase of the under-pi oprietary rights, as that clause 
has no applicatiuii to involuntary transfers, {Htng, C.J. 
and Zia-ul Hasan, f) HISHUNATH SaRAN SiNGH v. 
Ghanshyam Das. 159 10. 264=1935 RD 651= , 
8 R.O. 166 = 1936 O. W N. 1229 = A.I.R. 1936 Oudh I 
106. j 

“"~S. 154 {2')-~-Decree for arrears of rent against \ 
whole body of under-propnetors — Decree-holder sub-\ 
sequently purchasing rights of some of them— Duty to \ 
give credit for proportionate amount of decree. \ 

Where a talukdar obtained a decree for arrears of I 
rent jointly and severally against the whole body of | 
undev-propiietors and subsequently purchased the entire ! 
rights .ind interests of some of the judgment debtors ; 
amounting to an eight annas share in the under-proprie- 
tary tenuie with le^pect to the rent of which he had 
optained the aforesaid decree, and put into execution 
his entire tleciee against the judgment- debtors other 
than his vendors. 

Held, that although the decree-holder cannot be j 
deprived of his right to execute the decree by reason of 
his purchase of the eight annas share in the under 
prc)prietary tenure, it would be only just and equitable 
that he should be required to give credit for half of the 
amount of die dec I ee for which he has become liable 
under S. 154 of the Oudh Kent Act, and the amount for 
which execution is sought should, therefore, be reduced 
by half. {^Srivastava and Zia-ul-Hasan, JJ,] GUR 
Prasad z/. ltd Ai Bhan Pratap Singh. 157 I.C. 
651 = 8 RO. 37 = 1935 R.D. 419 = 1935 O.WN 887 
«»A.I.B. 1935 Oudh 449. 


I OUDH SETTLED ESTATES AOT (1917), S. 22. 

I — -S. 156 — Scope — Agricultural lease reserving 
I annual rent — Term not fixed — Validity without registra- 
I tion. See REGISTRATION ACT, S. 17 (1) (./). 11 O. 

j W.N. 1565 = A.I.R. 1935 Oudh 90. 

I S. 157, Sch. D W-ll^aste land— Grant by 

Government — Statutory rights, accruil of. 

Land granted by the Government as a waste land 
retains that character until it is notified hy th^ Govern- 
ment that it should no longer come within th it categoiy. 
So long as no such notification has been issiieil, statutory 
j rights cannot accrue therein. {Oppenhetm, S. M.) 

I G.anga Kurmi V . Secrrtarv of State for India. 

j 14 L.R. 323 (Rev.) = 17 R D. 474. 

S. 188 — Aimissionto tenancy under misippre- 

hension — Landlord whether hound. 

If a person not entitled to a holding and not admitted 
to it hy the landlord is allow' ed to remain in possession 
and rent is accepted under the mistaken idea that he 
was an heir to the deceased tenant, the acceptance of 
rent does not find the landholder or amount to his being 
I treated as a tenant. {Oppenhetm S.M. and XValton, J. 

\Af) Rani Kaniz Arid Taluqdaria z/. Mahabir. 

I 13 L.R. 234 (Rev.). 

j Chap. VII- A — Applicability — Lmd entered as 

j rent free since 1887 . 

I Wheie land was recorded in 1887 as rent free and was 
I since then had been so recorded, it is governed by Chap, 
i VILA. {Oppenheim, J.M.) NaZIM IIUSAIN v. BaNSI 
I Saran. 16 R.D. 661. 

- - ■ Chap. IX — Rules regarding limitation of suits 
— Applicability to civil suits. 

Thu rules regarding litmitation of suits enacted in 
Chap. IX of the Oudh Rent Act apply only to suits 
under that Act and can, in no circumstances, govern 
suits instituted in the Civil Court. {Hntg, C.J. and 
Afanavntty, J.) ThaICUR B^KHSH SinGH v. 
Abhaidat Singh. 11 Luck. 283-155 I.C. 1082 = 
7 R. 0.639 = 1936 R.D. 346=1935 O.W.N. 698 = 
A.I.R. 1936 Oudh 462. 

OUDH SErrLEJD ESTATES AOT (1917), Ss. 15, 

16, 17 and 22 — [Uqu:st of settted estate to widow 
absolutely —Creation of charges — Conferment of powers 
of will and gift — Validity — Estate taken. 

Where a taluqdar executes a will of his settled estate 
bequeathing it to his wife, purp irting to confer on her 
an absolute estate, creating certain charges, and giving 
her pow'ers to make a will or gift in favour of ceitain 
pei^ons the will should be constiued as conferring only 
a ‘Statutory estate" on the legatee i.e., such an estate as 
the holder of a .settled estate can possess under the 
Settled Kstates Act of I9l7. The charges as well as the 
power of wall and gift are void, bus the inclusion in the 
will of these provisions which are invalid will not make 
the wdiole will invalid. {Ifing,C.J^ an I Zta-ul-Hasan, 
/) Ramanuj bhan Bakhsh Singh v. Manraj 
Kuer. 10 Luck. 605 = 153 I.C- 878=7 R. O. 409 = 
1935 O.W. N. 68 = A.I.R. 1935 Oudh 198. 

' -Ss. 16, 17 and 22 — Applicability and scope — 
Bequest of .settled estate to widow — Validity, See 
Oudh Estates Act (1869), S. 22 and oudh 
Settled Estates Act, Ss 16 and 17, 1935 O.W. 
N. 68 = A.I.R. 1935 Oudh 198. 

3. 22 — Scope — Bequest to widow — Validity. 

U cannot be laid down as a general proposition that 
no bequest of a settled estate can be made in favour of 
any person, like a widow who is incapable of constitut- 
ing a fresh stock of descent. (A" itig, C. J. and Zia-uh 
1 Hasan, /.) RaMANUJ BHAN BakHSH SiNGH v, 
Manraj Kuer. 10 Luck. 606 = 153 I.C. 878 = 7 B, 
lO. 409 = 1935 O.W.N. 68 = A.1.B. 1935 Oudh 198. 
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OUDH SETTLED ESTATES ACT (1917), S. 22. 

S. 22 (2) — Stranger*' — Wid<nv of taluqdar, if. 
The widow of a taluqdar belongs to one of the classes 
specified in S. 22 of the Oudh Estates Act, 1869, and is 
not a “stranger’* within the meaning of S, 22 (2) of the 
Oudh Settled Estates Act, 1917 (^Ktng, C. J. and 
Zia ul Hasan, /.) KAMANUJ BHAN BaKHSH SiNGH 
Z/. MankaJKUEr. 10 Luck. 606 = 1935 O.W.N. 68 
= 163 I.O. 878 = 7 R.O.409 = A.I.R. 1936 Oudh 198. 
OUDH SETTLEMENT ACT (1866), S. 4— 

nient — Nominal increase in assessment — Proportionate 
increase in rent payable by under proprietor. 

It is part of the duty of a Settlement Officer to re- 
assess all permanently settled nicihals, although the pur- 
pose of that re assessment is not any alteration in the 
amount of revenue actually payable, just as it is a part 
of his duty to reassess mahals, the revenue of which has 
been assigned or redeemed. A new revenue whether 
nominal or partly nominal is declared in either case and 
this declaration amounts to a “settlement” even though 
the actual effect on the proprietor is merely to vary the 
amount payable as cesses. 

Held, that the rent of the under-propiietor is liable to 
enhancement in proportion to the increase in the nomi- 
nal assessment of the mahal. {^Smith, J. A/.) SheO 
Charan Singh v. Emperor. 16 R.D. 233. 

OUDH SUB SETTLEMENT ACT (XXVI OF 
1866), Sch., R. 10 — Under proprietary title — Proof of. 

One of the conditions laid down in R. 10 as necessary 
to establish under-proprietary title is that the land in 
question has been held by the claimant or his ancestors 
as sir or nankar when they were in proprietary posses- 
sion. Where, on the other hand, the land was admitted- 
ly abadi^ and there was no express grant at any under 
proprietary rights by the taluqdar, there is no presump- 
tion of a grant of under proprietary rights (^B i s he s Invar 
Nath, /.) JaMVVANTI KUNWar V. CRETAN DaS. 8 
Luck. 129 = 141 1 C. 706 = 1 R. 1933 Oudh 75 = 9 0. 
W.N. 745 = 16 R.D. 499 = 13 L.R. 328 (Rev.) = A.I. 
R. 1932 Oudh 290.. 

OUSTER 

See (1) Adverse Possession. 

(2) Co-sharer. 

(3; Limitation Act, Art. 144— Adverse 

POSSESSION. 

OUTCASTE See Caste Disabilities Removal 
Aci\ (1850). 

OWNERSHIP. See Evidence. 

FACCA ARAT PAKEA ADATIA. See PRINCIPAL 
AND AGENT— PaKKA ADATIA. 

FAEEI ADAT. See CONTRACT— PAKKI Adat. 
FANCHAN SYSTEM See B. T. ACT, S. 180-A. 
FANCHAYAT COURT 
See U) Cr. P. Code, S. 195. 

(2) Madras Village COURTS Acr (1889), 
Ss. 9, 10, 45, ETC. 

FANNAI LANDS. See Madras Estates Land 
ACT, Ss. 168 and 185. 

FAPER CURRENCY ACT (X OF 1923), S. 26— 

Effect — Promissory note not properly drawn up — Ad- 
missibility, 

There is no provision in the Paper Currency Act 
which forbids the admissibility in evidence of a 
promissory note which has been drawn up in a from 
condemned by S. 25 of the Act. (Afears, C./., Afuker/t 
and Young, //.) NAZIR KHANz/. Ram MohaN. 63 
All. 114 = I.R. 1931 All. 627 = 133 I.C. 307=1931 A. 
L.J. 64 = A I.R 1931 All. 183 (F.B.). I 

-S. 26 — Promissory notes payable to bearer — ! 

V alidity of. 

Promissory notes payable to bearer on demand, unless 
<irawn on bankers, shroffs or agents, are prohibited by 
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S. 25 and no suits can be maintained on them. 40 M, 
585 and 42 I.C. 706, Ref. {^Dhavle, J,) BrijbhusaN 
Pande V, RamJANAM Kuer. 142 I.C. 163 = I.R. 
1933 Pat. 127 = 13 Pat.L.T. 506 = A.I.R. 1932 Pat. 
324. 

S. 25 — Promissory note payable to named person 

or hearer — Validity. 

A promissory note which is payable to a named payee 
or bearer is invalid as contiavening the provisions of 
S. 25. iRankin, C. /. and Buck! and, J ) H. V. LOW & 
Co., Ltd. V. Sudhanna Kumar Chakrvarti. 68 
Cal. 1453 = 35 C W.N. 587 = 135 I.C. 288 = I.R. 1932 
Cal. 96= A.I R. 1931 Cal. 791(1). 

“S. 29, R. 1 — Cuirency Officei — If public servant 

authorised to receive evidence. See PeNaL CODE, 
S. 199. 12 Mys.L J. 467. 

PARDANASHIN LADY. .SVd- also LIMITATION 
Act, 8. 5. 

Admission — Deed executed by Par dan ashin lady 

I — Binding nature of . 

I Though an admission is usually a very good piece of 
evidence and binding upon the paity who makes it, in 
the case of an admission contained in a deed executed 
by a pardanashin lady it cannot be held to be binding 
on her or conclusive. {^Nastm Ali, /.) BHOLANATH 
Chattopadhaya V. Mritvunjoy Chattopa- 
dhaya. 163I.C. 632-=7R C. 286 = 59 C.L.J. 632 = 
A.I R. 1934 Cal. 861. 

- - -Burden of proof — Suit foi restoration of G, P, 

notes against guardian — Plea of having deliveicd notes 
to ward. 

Where in a suit against the guardian of an illiterate 
pardanashin lady who had since attained majority, for 
the restoration of ceitain Cr. p. Notes belonging to the 
ward, the giianlian pleaded that he had already made 
them over to her and produced a icceipt singned by her, 
in accordance with tlie principles applicable to parda- 
nashin ladies, it is incumbent upon the guardian to prove 
that the contents of the receipt w^ere explained to, and 
understood by her, when she signed it. {Mitter and Afc 
Hair, //.) HEERALAL ChAKRBURTY v. MaNASHA- 
moyee Devi. 152 I.C. 1073 = 38 O.W N. 438 = 7 R. 
C. 343 = A.I R. 3934 Cal. 620. 

Decree against — Independent advice — Necessity 

for — Decree passed against the lady by misrepresenting 
her cast — No contract by the lady in question — Appli- 
cability of the rule of protection. 

The rule requiring free and independent advice to a 
pardanashin lady can directly arise only if there was a 
conti act or agreement entered into by the lady which 
was sougat to be impugned oi if the decree passed in the 
case had been a compromise decree. Where the case of 
the lady way that a decree had been obtained against 
her by keeping her in ignorance of the suit, by repre- 
senting to the Court that a pleader was authorised to 
appear for her, whereas in fact he was not and by using 
befoie the Court a deposition which did not contain her 
full and free statement. 

Held, it was a case of fraud upon the Court and on 
the lady and not a case of undue influence in which the 
special rule of protection for pardanashin ladies need 
be invoked. (PVort and Fazl Ali. //.) PURNIMA 
Debya V, Nand Lal Ojha. 11 Pat. 60 = IR. 1932 
Fat. 113 = 136 I.C. 677=12 Fat.L.T 682 = A.I.R. 
1932 Pat. 106. 

Deed by — Binding character — Proof requisite. 

Whereas a Court will suppose, in the absence of evi- 
dence to the contrary, that an adult person who has 
executed an instrument intends to be bound by its terms, 
it will make this exception in favour of a pardanashin 
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lady that it will make no supposition of this kind but 
will consider her bound by the terms of the instrument 
which she has executed only if it is positively satisfied 
by diiect evidence or by evidence of the circumstances 
which obtained at the time that she did thoroughly 
understand what she was purporting to do and that she 
executed the instrument with full knowledge of its 
effects. A.I.k. 1929 All. 824 ; 1925 P.C. 204, 28 Cal. 
546 and 36 All. 81, \<Ri.{^Ntamiitullah and AUsop, //.) 
Sajjanpal Sjnga V, Mt. Harnaraini Kunwar. j 
167 I.C. 192 = 8 R.A. 129=1936 A.L.J. 696=1935 
A.W.R. 442 = A.I.R. 1936 All. 285. 

Deed by — Burden of proof. 

The paity relying upon a deed executed by a parda- 
nashin lady must prove that the deetl was the free and 
intelligent act of the executant. and Smithy J J ) 

Kajeshar Pali v. Har Kishan jiam. 160 I C. 346 
= 6 R.O, 639=10 O.W.N. 147=A.I.R. 1933 Oudh 
170 (2). 

Deed by — Burden of proof. 

The burden of proving that a deed executed by a I 
pardanashin lady w'as executed freely and was an intelli- 
gent act of the lady is on those who found on the deed. 
{Nanavnity and Zta ul Uasan, JJ.) RUPRA PaRTAB 
Narain Singh (Iajraj Kokr. 152 1.0.977 = 

7 R.0.261--11 O.W.N. 1414 = A.I.R. 1935 Oudh 166. 

-Deed by — Burden of proof— If nowledge and 

understandiU}' — Explanation of the terms of the deed — 
SuffUiency of. 

It is for the party setting up the deed of a piirdana- 
shin lady to satisfy tlie Court that it has been not only 
explained to but understood by her. Where the evi. 
dence showed that though the deed w'as read to her, the 
meterial clauses were not explained to and understood 
by her, the onus resting on the mortgagee has not been 
discharged. {Kaza and Smith, J J.) LakSHMI 

Narain 7 '. Mohamadi Pegam. 7 Luck. 454 = 
I.R. 1932 Oudh 206 = 137 I.C. 102=9 O.W.N. 60= 
A.IR. 1932 Oudh 123.1 
Deed by — Essentials for valtdy. 

In the ca.se of a document executed by a pardanashin 
woman and which is challenged, it must lie shown that 
the executant was in a position to obtain disinterested 
and independent advice. J.) NATHU KaM v, 

mt. Dhan Devi. 6 I.R. (Lah.) 18= 144 I.C. 720= 
34 P.L.R. 304 = A IR. 1933 Lah. 461, 

-Deed by — (luilding principles — Knowledge and 

understanding — Explanation of the nature of the 
document to the lady — Sufficiency of. See CONTRACT 
ACT, S. 16 . 11 Pat. 227 = 68 I.A. 450= 62 M.L.J. 60 
(P.C.). 

Deed by — Knowledsie of conttnts — I ftnorance of 
intimate family matters — If can be presumed , 

There are certain matters of which a pardanashin 
lady may well not be aw are, but it is impiobable that 
she w’oukl not know about intimate family matters con- 
cering relationship. {Niamatullah and Allwp, //.) 
sajjanpal Singh Mt. IIarnaraini Kunwar. 
1571.0. 192= 8 R.A. 129 = 1936 A.L.J. 695 = 1935 
A.W.R. 442 = A.I R. 1936 All 286. 

Deed by— Knoivl ed se and understanding — Com- 
ment advice — Meaning — Compromise of disputed 
claim. 

The Court when called on to deal with a deed execut- 
ed by a pardanashin lady must satisfy itself upon the 
evidence first, that the deed was actually executed by her 
or by some person duly authorised by her with a full 
understanding of w'hat she was about to do; secondly, 
that she had full knowledge of the nature and effect of 
the transaction; and thirdly, that she had independent 
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and disinterested advice in the matter. Independent and 
competent advice, however, does not mean independent 
and competent approval. It simply means that the 
advice should be entirely removed from the suspected 
atmosphere and should be clear in language and proceed 
from an independent person free from any taint of inter- 
est. This independent advice is not however essential. 
In a case where there is no independent advice, the Court 
will have to consider the probable effect of such advice 
I if it had been given, on the mind of the lady. The rules 
laid down by Courts for determining whether a parda- 
nashin lady understood the nature and effect of a docu- 
ment executed by her are rules of prudence rather than 
of law and their application depends on the facts of the 
case. In the case of a compromise of a disputed claim 
in a pending suit, considerations arise rather different 
from those applicable to the transfer of vested pro- 
perties. (A'ha;a Mohammad Noor and Dhavle, JJf) 
Sabitri Thakurain z/. Mils. F. A. Savi. 12 Pat. 
359 = 6 I.R. (Pat ) 17=145 I.C. 1 = 14 Pat.L.T. 
rSup.) 1 = AIR. 1933 Pat 306. 

Deed by -Knowled ge and understanding — Proof, 

In the case of a document executed by a parda- 
nashin W'oman, it is not suflicieiit to show' that the 
document w'as read over to her; it must further be prov- 
ed that she understood its nature and effect. To 
ascribe, however, to a pardanashin woman ignorance, 
week- mindedness and incapacity to understand her 
affairs because of her living in exclusion or sitting behind 
the pardah is impossible. {Addison and Dm Mohammad , 
//.) Mt. Hukam Devi v. Salig Ram. 169 I.C. 406- 
= 37 P.L R. 1 = A.I.R. 1935 Lah. 184. 

Deed by— Onus of p> oof. 

In the case of a document (as, for instance, amort- 
gage) executed by a pardanashin woman, it is not 
sufficient to show that the document was read out to 
her; it must further be proved that it was explained to 
her, and that she really understood the nature and effect 
of the transaction. The or.us of pi oof is on the party 
seeking to enforce the document against the pardanashin 
lady. {Sir Shadi Lai.) KaLYAN MaL v. AHMAI> 
Uddin Khan. 161 I.C. 45 = 4 A.W.R. 363 = 7 R. 
P.C. 54 = 40 L.W. 416=1934 A.L.J. 909 = 38 C. 
W.N. 1157 = 60 C.L.J. 128 = 36 Bom L.R. 981 = 1934 
M.W.N, 976=11 O.W.N. 1081 = A.I.R. 1934 P.C. 
208 = 67 M.L.J. 361 (P.O.). 

Deed by — Proof of explanation and understand- 

tng — Document written in language understood by her. 
Where a document executed by a pardanashin lady 
was written in a language fully understood by her and it 
was a simple document relating to a matter with which a 
lady in her position is expected to be familiar and there 
is nothing in it which was beyond her comprehension, it 
cannot be held that the document was not satisfactorily 
explained to and fuliy understood by her when she exe- 
cuted it. {Srivastava and Nanaiutty, J J.) SiKAN- 

darAra Amina Recam v. Hasan ara Begam. 

1935 O.W.N. 871 = A.I.R. 1936 Oudh 196. 

Deed by — Setting ad de — Parties on equal terms 

— Equtt y — Pfinciples — Substqiicnt events — Relevancy, 
When a transaction entered into by a pardanashin 
lady is found to be one between parties on ecjual terms, 
the question whether it should be set aside as inequitable 
would depend on circumstances at the time when it was 
made and not upon subsequent events. {Nasim AH, /.) 
Purna Chandra Chaudhuri v, Sarojini 
Choudhurani. 60 C.L.J. 25. 

Deed by — Validity — Onus of proof , 

In cases of transaction by pardanashin lady, the dis* 
position made must be substantially understood and must 
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really be the mental act, as its execution is the physical 
act, of the person who makes it. The parties relying on 
it must satisfy the court that the deed has been explain- 
ed to and understood by the party thus under disability, 
either before execution, or after it, under circumstances 
which establish adoption of it with full knowledge and 
comprehension. Mere execution by such a person, al- 
though unaccompanied by duress, protest or obvious 
signs of misunderstanding or want of comprehension is 
in itself no leal proof of a true understanding mind in 
the executant. (Case-law' discussed.) {Muker/t and AI. 
C. Ghose, yy.) liENOY KRISHNA SaDHUKHAN v. PaN- 
CHANAN SadhukhaN. 169 I.O. 133 = 8 B.C. 275= 
40 C.W.N. 45-62 O.L.J. 99-A.I.R. 1935 Cal. 671. 

— De fin tit on of » 

A pardanashin lady is “a w'oman of rank living in 
seclusion, shut in the zenana, having no communication 
except from behind ihe pardah with any male peison 
save a few privileged rtl.itions and dependants;” but a 
lady who is an inexperienced woman and who appears 
in Court and before Registration and Revenue Otficers 
is not a pardanashin lady. A.I.R. 1929 Lah. 309, Ref. 
{Tapp/J.) NaTHU Ram V. Mt. Dhan Dkvi. 6I.R. 
(Lah.) 18=-- 144 I.C. 720 = 34 P.L.R. 304 = A.LR. 
1933 Lah. 461. 

'Definition of, 

A pardanashin is a “ w'onian of rank ** who lives in 
seclusion shut in the “Zenana” having no communica- 
tion except from behind the pardah or screen with any 
male persons have a few' ])rivileged relations or depen- 
dants. A woman who^e po.sition in life is quite humble 
and who goes abmit freely though hiding her fact* in 
public is not a pardanashin in the .stiict sense of the 
word. {Addison and Din Mohammad ^ J J.) Mt. 
IIUKAM Devi 7^ Saug Ram. 169 I.C. 405 = 37 
P.L.R.1 = A.I.R. 1936 Lah. 184. 

* Dt’finifion of — Position not isolated or suh- 

servient. 

A respectable lady who does not appear in public or 
befoie strangers unveiled, but whose position is mani- 
festly not one of isolation and subserviency, where she 
is likely to be imposed upon by the exertion of undue 
influence over her, cannot be regarded as a pardanashin 
lady in the true sen^e of the term. {Shadi Lai, C./. 
and Coldstream, J.) HaRKHUKUAR ShaH v. SaT 
Rehaki. 36 P LR. 371 -IB. 1931 Lah. 705 (2) = 
132 I.C. 881 (2)- A.I.R. 1931 Lah. 677. 

Disposition by — Burden of proof. 

Dispositions of property by a pardanashin lady are 
prtma facie not binding upon her unless it is established 
that she knew and unclerstcod thoroughly the meaning 
and effect of the document, the onus probandi being 
upon the party setting up the document. {Lord Salvesen ) 
Sheoprasan Singh v. Munshi Narsingii 
Sahay. 35 L.W. 783 = 13 Pat.L.T. 661 = 9 O.W N. 
916=1401.0. 647 = 1 R. 1932 P.O. 337 (2) = 36 0,W. 
N. 697 = 34 Bom.LB. 890 = 65 O.L.J. 323 = A.I.R 
1932 P.C. 134= 62 M L.J. 649 (P.G.). 

[B. 8 Luck. 538 (55l).] 

Gift by — LCnowledge and understanding — Proof 

—^Proof of independent advice* 

In a case of a transaction by a pardanashin lady, the 
important question is whether she understcod the trans- 
action and acted as a free agent. If she did, absence 
of independent advice will not detract from the validity 
of the gift. In a case of a gift by an old w'oman in 
favour of her minor grandson it is important to consider 
whether Ihe disposition is one which a person in her 
position is likely to make and whether a lady of her 
experience, intelligence and character was likely to be 
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over-reached by her son (father of the donee) or any 
person interested in him. {Ntaniatullah and Rachhpal 
Singh, y/.) iFTi Khar Wali Khan v. Sikandar 
Begam. 6B.A. 716 = 1481.0. 528 = 3 A.W.R. 61 = 
A.I.R. 1934 All. 179. 

— -Knowledge and understanding. See PARDANA- 

SHIN Lady-Deed by. 

Ktwtoltdge of transaction — Evidence. 

Where the applications for mutation were read over 
to the ladies and they were made to understand the 
matter and it also appeared that Ihe parties were fully 
aware of their rights and there was nothing complicated 
about the transaction, 

Lfeld, that the transaction w’as binding on the parda- 
nashiti ladies. {Hasan, C.J. and Bisheshwar Nath, J.') 
Rajpati V. PARBATI. I B. 1933 Oudli 229 = 144 I.O. 
283=10 O.W.N. 336= A.I.R. 1933 Oudh 296. 

Lease by — Diupatni lea^*- f "ssce, cousin of 

deceased husband — Under influ —Inference. See 
CONTRACT ACT, S. 16. 60 O.L J. j6. 

— iMise by — Undue influence — Proof — Execution 

of lease. 

The plaintiff, a wealthy parflanashin lady w'ho ob- 
served parda as a matter of position and not as a matter 
of caste and who was .shown to be an active and intelli- 
gent woman was shown to have executed certain leases 
of her own free will. It was alleged that the defendant 
a Patioari in Cjovernment service wlio was acquainted 
with her husband dominated her will and brought 
about the transaction. 

Held, that the evidence was insuflicient to prove un- 
due influence, {Grille, A./. C.) CJahknaBAI v, 
Kaohunath. 141 I.C. 616 = I.R. 1933 Nag. 76=16 
N.L.J. 101, 

— Mortgage by — Execution during illness — Proof 

of independent advice and other cirtuinstances — Onus, 

Where a mortgage deed is executed by a pardanashin 
lady while ill in conseijuence of an attack of paralysis 
and therefore while not of full understanding, where the 
document is merely read over to her but the details of 
the deed are not explained to her nor also the full bearing 
of the transaction upon her ow'n interests is made clear 
to her and there is no evidence of independent advice 
being given to her and Ihe lady tloes not derive any 
personal benefit from the transaction at all, the burden 
lies heavily on the mortgagees to show that the lady 
entered into the transaction voluntarily and executed 
the deed intelligently with full comprehension of her 
position with re.sp^.ct to it and of its beating upon her 
interests and that the tiansaction is free from fraud or 
undue influence. {Hasan, C.J. and Bishfs/miar Nath, 
J.) Chandrani Kuek V. Sheo Nath. 6 Luck. 619 
= IR. 1931 Oudh 273= 132 1.0.337 = 14 O.L.J. 34 
= 8 O.W.N. 194 = A.I.R. 1931 OudU 146. 

[B. 9 Luck. 12(20).] 

Mortgage by — Knowledge and understanding — 

Proof. 

In order that a deed executed by a pardana.shin lady 
may be valid it is necessary that she should have intel- 
ligently executed it. A lady who W'as both pardanashin 
and illiterate w'assatd to have executed a mortgage deed 
which was in a large measure designed for the payment 
of her husband’s debts and in which the property 
mortgaged belonged exclusively to her having been given 
along with other property in lieu of her dowrer. It was 
in evidence that her husband was a man of violent 
temper and was addicted to drink and prostitutes. 
Further he had retained a sufficient portion of his 
property in his own hands for the payment of his debts. 
All that was proved was that there was a draft and that 
it had been read to the lady who instead of applying^ 
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her mind to the contents of the deed as it was in"the end 
written out, contended herself with an assurance that it 
w’as in accordance with the draft. 

that there was no intelligent execution of the 
deed {IVaztr Hasan ^ C.J, and Smithy /.) MUSHAR 
RAFJ JiEOAM V. Kundan Lal. 9 IiUck. 12 = 6 I.R. 
roudh; 12-144 I.O. 860-10 O.W.N. 724-A.I.B 
1933 Oudh 366. 

Presumption in favour of — A.pplical)ility to 

every illiterate woman. See CONTRACT ACT, S. 16. 

10 Mys. L.J. 217. 

Sale applicable to — If restricted to that class. 

The rule whK.h is applicable to pardanashiii ladies 
on the ground of their ignorance and illiteracy should 
not be restricted to that class only, but should applied 
to the case of poor women who aie equally illiterate and 
ignorint. (Outside the class of regular pardanashin 
women, it must depend in each case on the character 
and position ot the individual w'oman, whether those 
who (leal with her are or are not liouiid to take special 
precauiions that her ai tion should be intelligent and 
voluntaiy. (^Addtson and Din Mohammad^ MT. 

IIUKAM Dkvi Sai.ic Kam. 159 I.C. 405-37 P. 
L.E. 1- 1935 Lah 184. 

Wakf deed — Execution with full knowledge and 

consent — Absence of independent advue tf material. 

A walvf deed by a pardanashin lady is not bad for 
want of pi oof that she had in<lepen<lent advice, where 
the deed was explained and was exemted with lull 
knowledge and consent and it appeared from the 
settlements in favour of her sons, etc., tint she w'ould 
not have acted diffeiently even if she had independent 
advi('e. 

lltldy that the wakf was valid. {Pullan and Altama- 
tuUah, JJ.) Na.SIR ALl V. MahOMKI) MOBIN. 138 
I.O. 616 -LB. 1932 All. 485. 

■ //'//<; ts noi» 

A lady who appears in Court and gives evidence and 
who is intelligent and knows her business very well can- 
not be considered a pardanashin lady incapable of 
understanding the natme of her act. {Yonn^, /.) MT. 
GovjNDf V, Ganga Pra.Sat). 147 I.O. 1256-6 B.A. 
632-A.I.B. 1933 All. 966. 

PARDON. See Ck. P. Code, Ss. 337-339. 
PARENTAGE. 

See (1 ) liVlOKNCE ACT, S. 112. 

(2) Mahomed AN Law— I.egitimacy. 
PABJANTDAR See LaND-TENURE. 

PAROL EVIDENCE. .9^.' Evidence Act, Ss. 91- 

100 . 

PARSI MARRIAGE AND DIVORCE ACT (XV 

OF 1805), S 26 — Objection to jurisdiction^ raised late 
— Sustainability of. 

On an .ipplh ation under S. 44 of the Act, an objection 
that the suit was brought in the wrong place cannot be 
allowed to prevail, if it was not taken at the initial stage 
of the .ipplication. 13 I. A. 124, Rel. on. {Ferrersy 
JdS.) ARDESAR NaNABHAI PiKHIBAl. 160 I.C. 
793-7 RS 29-27 SLR 280-A.I.R. 1934 Slad 1. 

— S. 44 — Application for the custody of minor — 

Set vice on the minor ^ if necessary. 

It U no doubt true that if the minor is old enough to 
form an intelligent pi efeience, the Court may consider 
that prefeience. Pul where the minor has not been 
made a p.irty to the application, it is not necessary to 
serve the minor with notice of an application under 
S. 44. I here is no obligation to bring the minor before 
the Court nor does the Act provide any machinery by 
which such a thing can be done. {^Ferrers, J.C,) 
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Ardesar Nanabhai V, BIKHIBAI. 160 I.C. 793= 
7 R.S. 29-27 S.L R. 280-A.I.B. 1934 Sind 1. 

S. Infant residing out of j'urisdiction — 

JurtsdicUon of Court to entertain the application. 

If the two requisites mentioned in S. 44 are fulfilled, 
i.e.y the child is under 16 and the marriage of its parents 
is tlie subject of the suit, the Court has got jurisdiction 
to entertain an application with reference to the custody, 
maintenance and education of the child, even though the 
child may reside out'^irle the territorial jurisdiction of the 
Court. The Iimit.s of the jurisdiction of a Court con- 
stituted under this Act are otherw’ise expies«>ed than in 
the Guardian and Wards Act {Ferrers, J.C.) 

Ardesar Nanabhai 7^. PfKHiBAi. 160 1 0 793 -7 
R.S. 29-27 S.L.R. 280-A.I.B. 1934 Sind 1. 
PARTIAL PARTITION. 

See{l) Hindu Law— Partition. 

(2) Partition. 

PARTI AL REDE MPTION. 

See{i) Mortomge. 

(2) T. P. ACT, S. 60. 

PARTIES. 

SeeLl) c. P. Code, O. l and O. 34. 

(2) Contract— PARTIES 

PARTIES AND REPRESENTATIVES. .9^-^ C. P. 
CODE, SS. 11 AND 47. 

PARTITION. 

See also^i) AGRA TENANCY ACT (1926), S. 37. 

(2) BENGAL liS'J’ATES PARTITION ACT 

(1897). 

(3) CO-SHARKRS — PARIITION. 

(4) Hindu Law— partition. 

O) Limitation act, Art. 142. 

(6) Partition Act (1893). 

Binding nature — Person not being party — Rights 

tf affected. 

The rights of a tenant cannot be affected in any way 
by the orders passed in the couise of a partition to 
which he w'as not a party. {Keane, S.M. and Oppen- 
heim, /. 4/.) JaNKI RaMJANA v. JaRKHANDI 
Singh. 15 B.D. 727 - 12 L.B. 405 (Rev.). 

Bin itng nature — Person not being party — Whe^ 

ther bound. 

A person who is not a party to a partition is not 
bound by the partition. {Razi^ /.) Pl.SHAMBHAK NATH 
V. NxsarAli. 8 O W.N. 1281-15 Pv.D. 761. 

Burden of proof. 

Where plaintiff’s case is based on the fact that 
there has been a partition, the onus of proving the time 
at which partition took place is on him. {Ntyogi and 
GrillCy A.J.Cs.) MT. MOHANKTJAK v. BHAFATRAM. 

29 N.L.B. 350-149 IC. 622-6 E.N. 235-A.I.R. 
1933 Nag. 340. 

Confirmation of — Alteration of proceeding sub^ 

sequent to — Juri sdi cti vn . 

Neither the Additional Commissioner nor the Collec- 
tor has jun^diction to alter a partition proceeding after 
it has been confirmed. The correct pioceciureis to refer 
the case to the Board. {Oppenkeim, S>M.) JaGDEO 
Prasad v. Jawahir. 14 L.E. 221 (Rev.) = 17 R.D. 
331. 

Confusion of boundaries — Obliteration by party 

in permissive posses-jicn— Equitable interference by 
Court — Decree for fresh partition. See BOUNDARIES. 
A.IB. 1931 Mad 19-60 M.L.J. 85. 

Co-owners — Improvements by one co- owner — 

Allot mint of enhanced value. 

Where it is possible to divide a house by metes and 
bounds and it is contended by one of the parties that he 
has spent money on improvements or additions, it is not 
lawful to direct that the other parties should make com- 
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pensation in money to the party making the improve- 
ments in order to equalise the burden. It is true that 
an equity has been created in favour of the party who 
has made the improvements but in such a case the only 
way to recognise his equity is for the Commissioner if 
•that be possible to allot to him that portion of the pre- 
imises upon which the improvements and additions have 
'been made. If that cannot fairly be done, then the party 
making the improvements must lose the value of his 
equity. In a case where it is impossible to divide the 
premises by metes and bounds, if it is known that the 
price which may be obtained has not been increased by 
the amount of the value of the improvements then the 
total received by the sale should be divided equally. If 
on the other hand the value has increased, the enhanced 
value should be deducted before the divisible value is 
ascertained. {Lort IVtlhams^ /.) AMULYA CharAM 

Prakash Chandra. 60 Cal 591 = 6 I.R. Cal. 93 
= 145IC 313 = A.IR. 1933 Cal. 602. 

~Co owners — Party wall. 

A claim by a co-owner to partition of a party wall 
cannot ordinarily be resisted even where the claim causes 
inconvenience and difficulty of paitition. In the case of 
a party will it is impracticable to take any action under 
S. 2, Partition Act. (^Abdul Rashtd, J.) MaNSA Ram 
V. Nanak Chand. 165 I.C. 223 = 7 E.L. 657=A.I. i 
B. 1934 Lali. 893. 

Co'owner'i — Reservation of easement. 

The proprietor of an estate constructed an irrigation 
tank in about 1813. The estate was partitioned into 
two estates in 1864 but the tank bund and a considera- 
ble part of the tank bed were kept common to the two 
estates. It appeared that from the date of its construc- 
tion till about 1878, the tank was inundating the adja- 
cent lands, 

Held^ that as a result of the partition an apparent 
and continuous easement to submerge the adjacent 
lands was reserved in favour of each of the estate 
holders. {^Kumauiswamt Sastri and Reilly, //.) 
Gajapathi Krishna Chandra Deo ?/. Raja of 
Vizianaharam. 136 I.C. 349 = I.B. 1932 Mad. 93 
= 1931 M W N. 23 = 33 L.W. 771 = A. I.R. 1931 Mad. 
561 = 60 M.L J 662. 

Co’sharers — Haquiats mutfarikas — Two classes — 

Division. 

Where there were two sets of haquiats matfarikas in 
a mahal, namely, those pertaining to the mihalii^^M 
and those irregularly created by individual co-sharers at 
a later date, * 

Held, those of the second class will be included in the 
lots of the co-sharers who created them but tho'-e of the 
first class were part and parcel of the mahal and must be 
distributed among the co sharers proportionately. 
iOakien.S.hfl) RAM BaTTAN 7-. BADKI CHAUBEY. 

16 R.D. 243. 

Co'sharer — Suit for partition — Shares of other 

CO- sharers — Power of Court to award. 

The Court in a plaintiff’s suit for partition has un- 
doubtedly jurisdiction to award the other sharers their 
shares if they want to avail themselves of such a deci- 
sion. {A'risnan Pandalat, /.) MUHAMMAD SaHOOB 
Levvai Sayabu V, Mayamad Ammal. 6 I.R. (Mad.) 
174 = 146 1 C. 968 = 1933 M W.N 1295 = 38 L.W. 568 
= A.I.R. 1933 Mad. 789 = 66 M.L J. 682. 

Costs — Pfo provision for — Proceedings terminate 

ed--- Power to order costs rateibly subsequently. 

Where there was no definite provision in the parti- 
tion proceeding that costs were finally to be adjusted 
5 ver the two parties in proportion to their shares but it 
ippeared that the respondent was the owner of by far 
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the greater share of the village and resisted the applica- 
tion of a small co- sharer in the most determined fashion, 
there is no reason why the Court should not order him 
to pay his rateable share of the costs. {Oppenheim^ 
S.M. ani Walton, J.M?) MEHRI KUAR v. LaiQ 
Singh. 14 L.R. 39 (Rev.) = 17 R.D. 49. 

Court-fee in suit for. See (1) COURT- Fee. 

(2) Court-Fees act, S. 7 (/r) {R), Sch. I, 
Art. I and Sch. II, Art. i7-A and B. 
Decree for. See Decree. 

Deed of. See Deed— -C c:NSrRUCTlON. 

^Deed of — Distinction from rt lease, 

A deed by which Co-owners divide property in seve- 
ralty is a deed of partition and merely because mutual 
release is an incident of the division, the partition deed 
does not become a release. Moreover a deed of release 
is a one sided document and binds the executant alone 
while a partition is an agreement between two or more 
peisons who are all bound by it. (Irving, P.C.) RAM 
l.AL V, Emperor. 11 Lah. L T. 157. 

Effect — Partition in fact — Same not in accord- 
ance imih law — Binding nature. 

Where on the death of a Mahomedan, his sons parti- 
tioned the ancestral pioperty to the exclusion of daugh- 
ters and each of them effected mortgages of the property 
so partitioned, held, that the partition though not 
according to law was binding on the parties and their 
representatives. (Alt tier, /.) Shkikh SiR^JUDUIN 
V. JOHUR Jan Bewa. I.R. 1931 Cal. 888 = 

134 I C. 888 = 53 C.L.J. 222. 

— •Effect — Rights of individual members inter se — 

Detet mutation . 

A partition is final as regards proprietary rights and 
as regards the class of tenancy in so far as it affects the 
partition but is not final as regards the right of indivi- 
dual members of a recorded joint tenancy. For partition 
purposes, all that is relevant is the fact that there was an 
occupancy tenancy. In such a case wffiich of the claim- 
ants is the occupancy tenants does not arise. {Oakden, 
S.Af.) HarjaS V Sarup. 15 R.D. 253. 

Effect — Transferee from one co-sharer landlord — 

Land allotted to another at partition — Right of transferee 
Where a person is inducted on the land by a co-.sharer 
landlord as part proprietor he cannot continue on the 
land after the partition when the land had been assigned 
to another landlord. Ilis right if any will be according 
to S. 99 of the Estates Partition Act. And a landlord 
who gets a piece of land on partition does not take it 
subject to the encumbrances created on it by other co- 
sharers and not by him. (Mahomed Noor, J ) GanpaT 
Singh v. Ahibaran Singh. 14 Pat. L.T 138 = 160 
I.C. 185 = 6 R.P. 713= A.I.R. 1933 Pat. 220. 

' "’• E ntries in Partition papers — Occupancy land , 
The mere entry of a person’s name as a co-occupancy 
tenant in the partition papers is not sufficient proof that 
he is really an occupancy tenant. The landlords cannot 
be tied down to the extent of admitting that every man’s 
name which is entered in an occupancy holding is a 
correct entry. (Keane, S. M. and Smith, J. il/.) 
Maharaj Singh v. megh Narain Singh. 16 R.D. 
616 = 12LR. 189 (Rev.). 

-^Afo ie — Casting of lots — Adoption of q\ir a. andaz i 

procedure —Legality. 

In case of partition by a Revenue Officer, the mode of 
partition must be a fair and just one. Where qura 
andazi was resorted to in the absence of some of the 
shareholders and it further appeared that the area 
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under the ahadi was ordered to be decided by lots, | 
a procedure not justified by the circumstances, 

IJeldy that a fresh partition should be directed. The 
several fields should be dealt v\ith separately unless the 
proprietors agreed to their being treated as one unit. 
Held also that quia amiazt should be avoided. {Town- 
send, C.) Daman v. Pukfu J^hah. 10 Lah. L. 
T. 1. 

“ ■' Af ode — Demarcation — Map not the only basts. 

Demarcation cannot be made solely on the basis of the 
partition map without regard to the areas allotted at the 
partition. It is possible that in drawing up the map, the 
lines dernai eating the paths were not drawn with strict 
accuracy anil were only intended to indicate the direc- 
tion in which the areas specified in the partition papers 
were sitiratul. (A'eane, S. A/, and Oppenheitn. J. 
PUR.SHOITAM Das V. Nandan. 15 R.D. 283 = 12 L. 
B. 89 (Rev ). 

A/odc — Possession of parties. 

Partition should be effecterl w ith due regard to the 
possession of the parlies. {Addison and Hilton, J J.') \ 
JAI Dayalz/. Nahain Das. I.R. 1932 Lah. 222 (2) i 
= 136 I.C. 270 (2) =32 P.L.R. 854 = A.I.R. 1932 Lah. 
127. 

— •'Onus of proof — Date of partition — Smvey entry 

— KchiittaL 

Where at the time of the partition alleged by a party, | 
the farnilv is shown tir be joint by the survey entry, the i 
onus of proving the date of partition is on the party; 
who alleges it. (A/arphrison and As^arwala, J f 
KAMdAHAN MISSIR r*. MT, RAMDASI KuaK. 148 I. i 
0. 413 - 6 R P. 4G9 = A.I R. 1933 Pat. 627. | 

Pa 1 till I partition — Omission to include item — ! 
Substquent suit for partitu n— Maintainability. ! 

A paiiition del'll betNvetn a sister and brother of their ; 
mothu’h j'K.perty mentioned that they had effected | 
partition of the undermentioned properties and that | 
neither should chrinr anything in future in re'-pect of the ! 
said properties. One of the properties left by the mother , 
was in pus'll* .>ion of lire brother and it was not included 
in the partition deed. i 

Iltld, th.it sister could claim her moiety in it and that | 
she was not jjier hided from so doing by the partition ! 
deed. {Lord Tomlin.) MAUNt) MaUNG Gyi v. Ma i 
Nyi ^fA C;yi. I.R. 1933 P.C. 98 = 142 LC 650=37 ■ 
LW 636 = 1933 M.W.N. 466 = A.I.R. 1933 P.C. lC6i 
(P.C.). ; 

Partial paitition — Permissibility. \ 

Where both the parties have in^ere^ted in a particular 
plot, it can be partitioned even though certain other: 

plots are not p.ii titioned. {Suhiazvardy and Giahanij , 
JJ.) MO'II LaL DliY SaKKAR V. Kamakshya i 
Charan 1)KY Sarkar. 69 Cal. 301 = 35 C.W.N. 
1072 136 IC.594=IR. 1932 Cal. 226 = 54 C.L.J. 
234- A.I.R 1932 Cal. 209. 

— ' Paitial partitun — Property htld jointly by co- 
parceners — Suit for paitial paitition not maintain 
'able. 

As a general rule a partition should embrace all the 
joint property. In some cases the rule may possibly be 
relaxed Where however the property sought to be parti- 
tioned IS held jointl} with descendants, a ‘^uit for partial 
partition is not competent. A. I.R. 1923 Cal 501, Cons. 
{/hoadzoay and Jv/uistone, JJ.) LaCHMAN DaS 7 /' 
Shankar Das. I. R. 1931 Lah. 776 = 133 I.C 440 
= 32 P LR 289. 

— - Partial partition — Pule against — Principle — 
Alienee from Hindu copari ener of share tn a portion of 
joint family property— Suit for paitition of portion only 
— Maintainability, 
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The ordinary rule is that a suit for partition must 
embrace all joint properties owned by the parties thereto. 

I But there is also the complementary rule that a suit for 
j partition cannot include properties in which each of the 
! parties does not claim an interest. The general rule 
; againt partial partition does not belong exclusively to 
I Hindu Law. It is primarily based on considerations of 
i equity and convenience and as such it belongs'more to 
1 the province of adjective than substantive law can be 
■ relaxed in favour of an alienee from a co shaier of a 
portion of the joint family property, when no prejudice 
i or inconvenience to the othei co-sharers (defendants) is 
; proved to be caused by allowing partial partition, 
{Nasim Ah, J ) TaRINI CHAR AN CHAKEKHATTY V. 
Debeni»ka Lal Dey. 62 Cal. 666 = 39 C. W. N. 
1044 = 163 I.C. 683 = 9 R.C. 35. 

Partition decree — Delivery of possession of 

Party' s share not complete — Older for freHi delivery of 
Possession — Juiisdiction, 

In execution of a final decree for partition Ai s share 
w-as delivered, but it was found that A could not get 
actual possession of his share as some huts belonging 
to the other co sharers were standing on it. 

Held, that the Court’s order for a fiesh delivery of 
possession by removing the huts W'as within jurisdic- 
tion. {Lort IVtlltams and M. C. Chose, JJ.) ABDUL 
Hamid v. Pkokash Chandra Nandi, 162 I.C. 
764 = 7 R.C. 313—38 C.W.N. 832 = A.I.R. 1934 Cal. 
793. 

Partition record — Finality— Pights not reserved' 

under partition— Party whether can plead. 

The paitition lecord defines the rights of the parties- 
to the partition as against each other finally and 
exhaustively and no party to partition is entitled to deny 
the accuracy of the paitition record w'hen to do so would 
be injurious to any other paity. It is not open to a party 
to assert ex-proprietaiy or cognate rights when such 
rights have not been given to them in the partition, 
proceedings, l7 A.L.J. 1072, Ref- {A'tsch, J.) NanAK 
Prasad f:HANDKiKA Prasad. 136 1 0. 698 = I.R. 
1932 Oudh 58=8 O.W.N. 1023 = 16 R.D. 637 = A.I 
R. 1932 Oudh 8. 

Pfftvers of Court — Subsequent events. 

Partition suits are an exception to the general rule that 
the rights of the parties in a suit must be ascertained as 
at the date of the action brought. In partition suits the 
Court, in determining the rights of the parties may, in 
order to .settle these rights completely and finally, have 
regard to events occurring subsequent to the date of the 
institution ot the suit. 9 S.L.R. 61. Rel. on. {Rupchand, 
J, C. and Lobo, A. J. C.) MT. GhULAM FaTMA v. 
ABDUL AZIZ. 27 S L.R. 411 = 149 I.C. 608 = 6 R.S. 
226 = A.I.R. 1933 Sind 371. 

Preliminary decree — Appeal from — Proceedings 

for partition by metes and bounds — Stay of — Practice. 

The usual practice of the Lahore High Court is to stay 
the proceeding for the partition of the property by 
metes and bounds pending the decision of the appeal 
preferred from the preliminary decree. (Shadi Lal, C. 
J.) Mt. Taj Bibi v. Mahomed Hussain. I.R. 1933: 
Lah. 618= 144 I.C 696 (1) = 34 P.L.R. 579 and 788 
(1) = A.I.R. 1933 Lah. 790. 

Preliminary decree — Effect of — Action still 

pending. 

W^here a preliminary decree for partition of property 
and for determination of mesne piofits is passed, the 
decree cannot be considered as terminating 'the action 
which is theiefore still pending Duke of Buccleuch, 
(1892) P. 209, Ref. {Rupchand, J.C. and Lobo, A.J.C.) 
Mt. Ghulam Fatma v, Abdul Aziz. 27 8.L.B. 
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411 = U9 1.0. 608 = 6 R.S. 225 = A.I.R. 1933 Sind 
371. 

„ ■■ ’ ’■^Preliminary decree — Not obligatory. 

In a consent decree no preliminary decree is obliga- 
tory in a partition suit, and where the parties have by 
means of an execution petition treated it as a final 
decree, it is not open to either of them to object that it 
is only a preliminary decree. 11 Bom. l53 and 36 Cal. 
193, Ref. {Walsh, /.) GaNAPATHY IYER v. SUBRA- 
MANlAlYER. I B. 1933 Mad. 374 = 141 1.0.95 = A. 
I.B. 1933 Mad. 516. 

■ — -^Prehminary deoee^ Subsequent dtsmisml of 
suit — Fermisst btltiy. 

After a preliminary decree in a partition suit has been 
passed, it is not competent to the Court to dismiss the 
suit subsequently. The preliminary decree can only lie 
reversed on appeal and whatever default there may be 
in the subsequent stages of the suit, that preliminary 
decree itself cannot be vacated. A. I R. 1924 P.C. 198 ; 
A.I.K. 1928 Mad. 914 and A.I.k. 1925 Pat. 433, Foil.; 
A.I.K. 1928 Mad. 963, Kef. O. C. /. and 

Conitsh, /) SUNHAKARAJAMMA Z/. RaMULU 
C HETTY. I.B. 1932 Mad. 789 = 139 I.O. 761 = 36 L. 
W. 414 = AXR. 1932 Mad. 619. 

■ ... .. ~mPreltmtnat y decree —Subuuquent objection before 
Commisdotter as to niture of property. 

It is open to a party to a suit for partition to raise an 
objection before the Commissioner to the effect that 
certain property should be tre.ited as property with dis- 
puted title, although such objection has not been r.iised 
in Court before the passing of the preliminary decree. 
{Mtikcrji and Ghose, //.) KASUb BlBl v. MOOSA 
SOLEMAN Saleji. 164 1.0.258 = 9 R.O, 178 = 62 
O.L.J. 85. 

■ re . pa rt it ion transaction — Mortgage by joint 
envner prior to Partition — Liability of his share in the 
hands of hts transferee. 

When a son inert jjagos joint property belonging to 
bim and his father and then there is a partition, the 
property which falls to the share of the son is liable 
even in the hands of the transferses from the son. 2 P. 
R. 1906 and A. I. K. 1929 Lah. 684, Rel. on. {Cold- 
stream and Jai Lai, //.) BlJLAUl Mal 7.\ ABOUL 
Karim. 6 I.R. (LaU ) 102 = 146 I.O. 432 = 34P.L.R. 
844 = A.I.R. 1933 Lab. 682. 

•‘Pre-pirtttion transaction — Mortgage by joint 
owner prior to partition — Rights of mortgagee. 

Where the property is joint at the time of the execu- 
tion of a mortgage by a joint owner, he could only 
mortgage his undivided share in the property and such 
a right is always subject to the right of the other 
co-owners to effect a partition and when .such partition 
is carried out, the mortgagee can only enforce his rights 
against such property as falls to the share of his mort- 
gagor unless he can show' that the partition w'as 
fraudulent. It is not essential that the mortgagee 
should have been made a party to the partition proceed- 
ings. {Daltp Singh and Phtde, /J.) DiwanChaND 
V. Manak Chanl). 16 Lah. 392=156 I.O. 938=7 
R.L. 802 (2) = 36 P L B. 135 = A.I.R. 1934 Lah. 
809. 

~ " "^ "‘Procedure — Order during absence of one p %rty — 
.Validity. 

It is a gross irregularity on the part of a Revenue 
Officer to sanction a partition in the absence of one of 
the parties. {Irving, P.C.) LACHHMI NaRAIN v. 
DHANNA Ram. 11 Lah.L.T. 46. 

— ^Procedure — Partition binding only on parties. 

In a partition case the natural and usual procedure 
'to be followed is the procedure based on existing en- 
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tries, A deci.sion in a partition case is also binding only 
on the parties to it. {Oppenhetm and Keane, J. Mf) 
Khaikat Husain v. Rajab Ali. 16 R.D. 52. 

-^Proceedings for — Arrangement incorporated in 

— Right of party to resile from. 

Where a somewhat peculiar agreement of partition is 
entered into and by agreement of the p.iities incorporat- 
ed in the partition proceeding, the parties cannot be per- 
mitted to resile from it in subsecjuent proceedings, 
{Drake Brockman, J. M.) SakitulniSa HibI v. 
Alice Bird. 14 L.R. 480 (Rev.) -17 R.D. 618. 

Proceedings foi Confirm ition — Binding nature 

of transaction. 

The terms of a partition pi oceeding when once con- 
firmed are binding on the j^artics ii resp^jctive of any 

Change subsequently brought about by the intioduction 
of the Tenancy Act. Where the p.irties refrain from 
claiming new .or rights, they caiipnt siihi^equently claim 
the same. {Oakden, S. M. and Smith, J. M.) VaIDVA 
Nath kishore v. Rajendra Kishore. 14 R.D. 
697. 

Pro( ceding for— Correction of papers found 

necessary — Prot edure. 

In a partition proceeding the Assistant ( ollector 
passed the bdlowing order: — “Tlie correction of the 
papers concerned should at once be taken in hand and 
the appellant slioiild be infoimed when those corrections 
have been completely finished so as to enable him to file 
another partition application if he wNhes .so to ilo.^’ 
Held, that the order was not a j ioper one. The 
proper course was to li.ive kt])t the case pending until 
the papers had been corrected and not to diive the party 
to a fiesh paitition. {Oakden, S.M. and Oppenhetm, J, 
M.) Sadhosaran Mani 2/ RaxM Kaji. 15 R.D. 99 
= 12 L.R. 10 (Rev.). 

•Proceeding f or — Ex-propnetary tenancy admit* 

ted — Right of cO’Sharer to impugn same. 

Ordinary rights may be considered sue h as to pass 
unnoticed or as requiring no challenge dming the course 
of paitition proceedings. Hut the same cannot be said to 
be true of ex-pro2)iietary rights. The entry as ex-pro- 
prietary tenant cannot be challenged by a co-sharer who 
W'as a party to the partition proceeding aiul admitted the 
ex-proprietary nature of the ten.im'y. {Keane, S. M.') 
Piarky Lal V. .SUKJO. 15 R.D. 270 ^12 L.R. 136 
(Rev.). 

Proceedings for — I rregulanty — De novo prom 

reeding. 

Where partition proceedings are liadly drawn up, they 
may be quashed and proceedings started de novo but 
there should be as little di^turballce as possible of any 
agreement or orders passed in the piior proceedings. 
{Drake Brockman, S. M. and Holmes, /. Mf) ABI3UL 
AZIZ Khan v. Mahomed Zaman Khan. 16 LR. 
57 (Rev.) = 18 R.D 6 = 11 O.W.N. 94. 

- •Proceedings for — Mistake — Valuable rights lost 

— Rectification of mistake — Duty of Revenue Court. 

Although parties to a partition aie bound by the 
result thereof, still if on account of a mbtake valuable 
rights are lost, a paity is entilkd to have it rectified in 
a subsequent proceeding, especially when he was no 
more than a pro forma party. {Oppenhetm, S, M. and 
Walton, y. M.) Bhola TkwaRF v. RaM BHAROSE. 
14 L.R 327 (Rev.) = 17 R.D. 455. 

——Rtvenue partition — Cancellation — Power of 
parties to cancel by agreement. 

Where a partition of a mahal has in fact taken place, 
it cannot be subsequently cancelled by a mere agreement 
between the parties. {Smith, J.) ABDUL Rahman 
Khan 2/. L.achhmi Nakain. 158 l.C. 802 = 8 R.O. 
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m - 1935 R.D. 620 = 1936 O.W.N. 1183 = A.I.R. 
1936 Oudh 65. 

Sir I ami — Party tn possession — Whether can 

claim supenor right. 

In the abi-ence of any specific provision in the parti- 
tion proceeding laying down that certain sir land is to 
be considered the severalty of the proprietor in posses- 
sion of it and is to be allotted to his patti there is no 
justification for holding that he has any belter claim to 
it than any of the other proprietors to whom it belongs 
{Oppenhetm, JM.) NATHU SinGH c/. UMRAO SiNGH. 
16 R.D. 610= 12 L.R. 173 (Rev.). 

—Sir land — Valuation — Statutory rates. 

In a partition case, the fairest method of valuing sir, 
which is transferred and becomes the ‘subject of ex-pro- 
prietary rights, is at statutory rales. It would be unfair 
to the proprietor to value it at shtkmt or competition 
rates. On the other hand it would be unfair to the i 
other co-sharers to value it at ex proprietary rates for ; 
those rates represent its value on transfer only and not | 
its value to the proprietor. {Oakdcn, S.M. and Oppcn^ j 
heim, J.M.) IUNKKYSaRAN z/. JaWALA DaTT. 15: 
B.D. 237-- 12 L.R. 126 (Rev.). j 

Subordinate tenure^holders — Application inter se j 

for partition — .Maintainability^ \ 

Paitilion at the instance of a subordinate interest- | 
holder among persons hvMding their subordinate interests j 
will not be binding upon the superior proprietor hut that | 
is no reason why it cannot be effected among the ten- \ 
ants. It will enure till the inteiest of the party seeking i 
partition lasts. The right of partition as a right to I 
possession, is a right of property, and does not depend j 
upon the co-ordination of interests of parties concerned j 
but on the fact of their being in joint possession. The 
fact that one of the tenants claiming partition has also j 
an interest in the superior interest does not matter. ' 
(Case-law illscussed). ^Suhrawardy and Graham, J J ) 
MATILAL DKY SaKKAR z-'. Kamakshya Charan 
Dky Saukak. 69 Cal. 301-86 O.W N. 1072 = 64 C. 
Ii J. 234 = 136 I.C. 594 = I.R. 1934 Cal. 226 = A.I.R. 

1932 Cal. 209. 

Suit foi. .SV^C.P. CODE, 0.10 and 0.2, 

R. 2. 

Suit for — All Properties to be included, unless 

abandomd. 

Ordinarily in a suit for possession by partition of a 
share in joint property, the plaintiff is bound to bring 
into the hrtch pot the entire joint piopeity, but when he 
abandons his claim in respect of a certain item which is 
admitted by him to be joint, it is not necessary that he 
should include it also. (^Jai Lai and Abdul Rashid, J J 

Mt. Hajran .V. Mahomed Shafi Khan. I R 1933 
Lah. 634 = 34 P.L.R. 772=144 I.C. 614=AI.R. 

1933 Lah. 780 (2). 

Sint for— Commissioner — Delegation of Court's 

duty — Pertntsstbtl ity. 

In a partition suit the proper duty of a Commissioner 
is to form and allot takhtas according to the shares of 
the parties as already admitted or found and it is enfire- 
ly outside his duty to decide the shares of the parties, 
this power being part of the judicial duty of the Court 
itself. Where the Court ordered that the Commissioner 
should proceed with the partition according to his view 
after hearing the parties and that the Court would look 
into the matter if objections were raised against the 
Commissioner's final repoit. 

Held., that theie was an entirely unjustifiable delega- 
tion of the Court’s duties to the Commissioner. {^Dhavle 
and Saunders, JJ.') Uam BAHADUR v, SlTARAMJl 
Maharaj. 6 I.R. (Pat.) 264 =146 1.0. 353= A.I.R. 

1934 Pat. 32. 


Suit for — Defendant asking for separation of 

I his share — Liability to pay Court- fees, 

I In a partition suit, each party stands in the portion* 

I of a plaintiff with reference to the others, and the Court 
! cannot refuse the prayer of the defendant for separation' 

■ of his share. It is not necessary that he must either 
. come into Court as a plaintiff or first pay proper Court- 
fees before a partition decree could be drawn up in his- 
favour. Such a decree would fall within the definition- 
of an instrument of partition within the meaning of S. 2’ 
(l5) of -the Stamp Act, and under S. 29 {g) of that 
i Act, it is the duty of the Court to decide the proportion 
of the stamp payable Ijy each peison who desires his 
share separated. It would, of course, be impossible for 
i any of the parties to execute the decree until the stamp 
i duty was first levied and paid. It is, however, not 
I necessary for the defendant who claims execution under 
such a stamped decree also to pay court-fees. {Addison’ 
and Mahomed, JJ.) MAQBUL AHMAD v. MT. AFZAL- 
UL-NISA. 16 Lah. 901 = 37 P.L.R. 878 = 160 I.C. 
206=8R.L.508 =A I.R. 1936 Lah. 1. 

Suit for — Dismissal for default — Second suit — 

Maintainahiliiy. See C. P. CODE, O. 9, R. 9. 41 L. 
W. 397 = A. I.R. 1936 Mad. 468. 

' ’Suit for — Duty of Court — When not bound to 
paitition. 

In a suit for partition, it is not incumbent on the 
Court to effect a partition of the property only if the 
parlies agree to abide by the partition or agree to the 
appointment of a particular person as a local Conimis- 
vioner. {Abdul Kadiid, /.) MUMTAZ JAHAN BeGAM* 
V, MaNNU I.AL. 161 1 C. 612 = 7 R.L. 167 = 36 P.L. 
R. 268 = A.IR. 1984 Lah. 966. 

Suit for — Inadvei tent omission to partition one 

item — Subsequent suit — Ba r. 

Even after decree has been passed in a suit for parti- 
I tion of family property, a subsequent suit may be 
brought in respect of some portion of the property 
which had inadvertently been omitted in the former 
suit, {Grille, A. J. C.) GapULAL GajaSa. I.R. 
1932 Nag. 74 = 138 1.0.186 = 16 N.L J. 16 = A.I.R. 
1932 Nag. 92. 

—Suit for — Miras property — Parties — Persons of 
status inferior to that of zemindar — If necessary parties. 

In a suit for partition of miras property, the plaintiff 
is not bound to implead as a party to the suit any per- 
sons of status inferior to that of the zamindars in res- 
pect of the miroi property, which is the subject-matter 
of the suit. {Guild and Lodge, JJ.) KaJANI KaNTA 
Ray V. Kailash Chandra Shaha. 62 C.L.J. 226. 

Suit for — Omission to include certain items— 

Effect. 

The fact that a person does not ask for partition of 
some property in defendant’s possession does not non- 
I suit him. {Roioland, J.) PANIKA v. LOCHAN NaIK. 
I.R. 1933 Pat. 196=1431.0. 272=A.IR. 1933 Pat. 
93. 

Suit for — Preliminary decree — Carrying into 

effect. 

When a Court passes a preliminary decree for parti- 
tion it is not the Court’s duty, w’hether the parties take 
steps or not, to see that the preliminary decree is carried 
into effect. {Rankin, C.J. and Pearson, J.) ElOKESHEE 
Daseez'. Kunjabihari Basak. 60 Cal 940=147 
I.C. 779 = 6 R.O. 368 = A.I.R. 1933 Cal. 696. 

Suit for — Rights of defendants inter se — If 

should be decided. 

It is no doubt usual in partition suits to decide the 
shares of all the parties. But where the defendants 
agreed to a preliminary decree being passed in favours 



2269 


CIVIL, CRIMINAL AND REVENUE. 


2270 


PABTITION. 

of the plaintiff for partition of his share without their 
rights being decided and the preliminary decree was not 
appealed against, it is not open to the defendants in 
subsequent proceedings to contend that their rights inter 
se should have been decided. {Addtscn and Beckett^ 
//.) Hassan Mahomed z/. Hukam Chand. 36 P. 
L.E. 112=156 1.0.469 = 7 E.L. 719 = A.I.B. 1934 
Lah. 872. 

■ — - Stitt for — Suit by holder of fractional share in 
jote — Maintainability — Defendants being maliks also — 
Effect. 

It cannot be said that a suit for paitition can only be 
maintained by one who has some sort of permanent 
interest in the property in suit. 

Held^ that a person who owns a fractional shaie in a 
jote can bring a suit for partition against persons who 
hold similar interest in the property even though the 
latter might also be maltks as regards certain shares. 
(^Suhrawardy and Gtaham^ J Jf) MOTILAL Dey SaR- 
KAR V Kamakshya Charan Dey Sakkar. 59 Cal. 
301 = 35 C.W.N. 1072 = 1361.0. 694 = I.R. 1932 Cal. 
226 = 54 O.L.J. 234 = A.I.E. 1932 Cal. 209. 
PARTITION ACT (IV OF Inherent power of 

Court, 

Apart from the Act, the Court has an inherent 
power to refuse to divide the property by metes and 
bounds and to adopt such other means as may appear 
equitable for effecting a just partition. iV enkatasubba 
Rao, /,) Subbamma V, Veerayya. 1931 M.W.N. 
1040 = 136 1.0. 203 = I.E. 1932 Mad. 267 = 34 L.W. 
730= A.I.R. 1932 Mad. 15 = 61 ML. J. 652. 

S. 2 — Applicability — Action under when to be 

taken. 

In the absence of a finding that a division of the pro 
perty cannot reasonably or conveniently be made, action 
cannot be taken under S. 2 of the Partition Act. {Ab- 
dul Rashid, /) MUMTAZ JAHAN BfGUM v. MaNNU 
LAL. 1511.0.612 = 7 E.L. 167 = 36 P L.E. 258 = 
A.I.R. 1934 Lah. 966. 

S, 2 — Inapplicability — Party wall, 

A claim by a co-owner to partition of a party wall 
cannot ordinarily be resisted even where the claim 
causes inconvenience and difficulty of partition. In the 
case of a party wall it is impracticable to take any 
action under S. 2, Partition Act. {Abdul Raihtd, /.) 
Mansa ram Nanak Chand. 1561.0.223=7 
E.L. 657— A.I.R. 1934 Lah. 893. 

——S. 2 — No rtquisition under- Validity of sale. 

Where on the report of the Official Commissioner 
recommending a sale, notice is issued to all the parties 
and the sale is held, it should not be set aside for want 
of a requisition under S. 2 of the Act, if it is valid 
otherwise. {Mehta, DOST Mahomeo v, Maho- 

MED Sharif. I.R. 1933 Sind 108 = 142 1.0. 461 = 
A.I.E. 1933 Sind 40. 

S. 2 — Solatium to auction-purchaser , 

On an auction being set a.side, the Court allowed by 
way of equitable measure 5 per cent, of the purchase- 
money to the auction-purchaser as a solatium. (Mehta, 
A.J,C) DOST Mahomed v, Mahomed Sharif. 
I.E. 1933 Sind 108 = 142 I.C. 461 = A.IE. 1933 Sind 
40. 

Ss. 2 and S— Scope, 

Section 3 comes into play only when a sale has been 
applied for under S. 2 by a shareholder or shareholders 
interested to the extent of at last one- half of the pro- 
perty. It is at that stage and before the sale is actually 
ordered that the right to apply for leave to buy at a 
valuation can be exercised under S. 3. But that can be 
done only by a shareholder other than the larger share- 
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holder who applied for sale under S. 2. The effect, 
curiously enough, is to favour the smaller shareholder 
at the expense of the larger and that explains why Ss. 2 
and 3 have been so strictly construed by the Courts. 

If a sale is directed under S. 2 and S. 3 does not 
apply either because the application was not of the 
nature, or the applicant was not the one, specified in the 
section, then the sale is nevertheless one governed by 
the Partition Act and S. 6 relates to such a sale and share- 
holders and strangers alike may bid at the sale. {Ven- 
katasubba Rao, J.) SUBBAMMA v, VeERAVYA. 136 

I. o. 203 = I.E. 1932 Mad. 267 = 1931 M.W.N. 1040' 
= 34 L.W. 730=^A.I.R. 1932 Mad. 16 = 61 M.L.J. 
652. 

S. 4 — Applicability, 

S. 4 applies only if (1) tlie suit relates to a 
dwelling-house of an undivided family, (2) some share in- 
it has been transferred to a .'•tranger, and (3) the .stranger 
transferee has sued for partition. {Venkatasubba Rao, 

J. ) Subbamma V, Vkerayya. 1931 M.W N 1040 = 
136 I.C 203= I.R. 1932 Mad. 267 = 34 L.W. 730 = A. 
I.R. 1932 Mad. 16 = 61 M.L.J. 552. 

S 4 — Applicability — Essentials- Meaning of 
word ^ family* — Son in law whether member of family. 

The element which must to co-exist in order tc> attract 
the operation of S. 4 are (1) that the dwelling-house 
shoiihl belong to an undivided family, (2) that the share 
thereof should have been tiansferied to a person wdio is 
not a member of such family, and (3) that the transferee 
should sue for partition. The woid ‘family’ as used in- 
the Act should be construed liberally so as to include 
not meiely a body of persons wdio trace their descent 
from a common ancestor but also a group of persons 
I elated in blood who live in one house or under one head 
of management Sometimes a son-in-law who actually 
resides in the family of his mother in-law for a number 
of years and has piactically taken up his home with his 
I father-in-law is regarded as a member of the father- in- 
[ law’s family. {Muter and Henderson, JJ.) LATI- 
FANNKSSA BIBI v. MOULVI ABDUL RaHAMAN. G 
EC. 700 = 1491.0. 1088 = 68 C.L.J. 174=38 C.W.N. 
46 = A. I.R 1934 Cal. 202. 

• —S. 4 — Applicability — Mahomedans, 

S. 4 is of general application and Mahomedans are not 
excluded from the benefit of the section. {Muter and' 
Henderon, JJ.') LaTIFANNESSa BlBt v. MOUI.VI 
ABDUL Kahaman. 68 C.L J. 174 = 149 I.O. 1088 = 
6 E.O. 700 = 38 C.W.N.46 = A.I.R. 1934 Cal. 202. 

S. 4 — Construction — Interference 'with legal 

rights — Principles, 

S. 4 was enacted for the benefit of defendants in 
a partition suit, but as it involves a statutory 
interference with the legal rights of the plaintiff, 
it should be strictly construed so as to limit such 
interference. {Walsh, J.) SUBRAMANYA SaSTRY v. 
Sheik Ghannu. A.I.E. 1936 Mad 628. 

"■■■■ — S. 4 — ''Dwelling-house"* — Hut capable of being 

used as dwelling house hut not used as such. 

A hut which has not actually been used by an undivid- 
ed family as a dwelling house for a number of years is 
not a “dwelling house” within the meaning of S. 4 
even though it is still capable of being so used. 
(Keniall, J.) iQBAL UdDIN v. RaM NaTH. 167 I.C. 
172 = 8 R.A. 124 (1) = 1936 A.L.J. 997 = 1936 A. 
W.E. 968 = A.I.E. 1936 All 894. 

S. 4 — Partition suit — Decree that defendant to 

Pay certain sum in Court and plaintiff to execute sale 
deed to defendants and plaintiff to recover said amount 
from Court in lieu of share — Default by defendant — 
Effect. 
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Where in a former partition suit it was decreed under 
S. 4, Partition Act, that on payment by defendants of a 
certain sum of money into Court, the plaintiff should 
execute a sale deed in favour of the said defendants of 
■the share purchased by him in a dwelling-house belong- 
ing to an undivided family and that the plaintiff do 
recover fiom Court the said sum in lieu of his shaie in 
the property but the defendants did not do so. 

Held, that the decree read with the relevant portion 
of jttilgment in that suit postponed execution of the 
sale deed to the payment of the said sum and made it 
conditional upon it; that the defendant not having done | 
so, the plaintiff or his representatives continued to be i 
the owners of the property and that the defendant or his 
representatives had no inteiest in the property entitling ' 

them to claim the l^enefit of S. 4 {iValsh, J ) SUBRA- 
MANYA SASTRY V. SlIKIK GHANNU. A.I.R. 1935 
Mad. 628. 

— — S. 4 — ^'Tniftsfer^ — Surrender by tettaui. 

The surrentkr of his tenancy by one of the tenants lo 
the l.mdlord'who was not a member of the undivided 
family of the tenants is not a “transfer’’ within the 
meaning of the Act, so as to entitle the landlord to sue 
for partitiejn. {Guhn and Ihi*‘tley^ JJ^ MaKHAN 
LAL LAHA V. ISTACtKNDRA Nath Adicary 60 Cal. 
379-144 I.C 812 (2) -6 I.R. (Cal.) 31 = 37 C.W.N. 
119 = A.IE. 1933 Cal. 467. 

S. 4 — — IVhHher tndndes Court- i 

sale, \ 

The word “transfei” in S. 4 includes an auction sale | 
and theie cmii be application for partition when the un 
divided shaie of a ('o parcener in a dwelling-housie is 
sought to be sold in Court vi\\Q.\\o\\,(^Pullan ami Ntama- 
tullah, fj,) SoHNi V. Raj Kumar Singh Jain. 64 | 
All. 840 -141 IC. 118 -I.R. 1933 All. 65 = 1932 
A.LJ. 809 = A.I.R. 1932 All. 678. 

S. 6 — Failure of Coutt to fix reserved bidding 

— Siih not to be confirmed . 

Jt IS incumbent upon the Com t whether it is moved 
in that behalf or not, to fix a reserved bidding under 
S. b and the non-observance of such a statutory provi- 
.sion whn'h lesults in the realization of an inadequate 
price is a sufticient ground w’here ininoia aie concerned, 
to refuse to confirm the Sale. {Mehta, A /,C.^ DOST 
Mahomeo?/ Mahomed Sharie. IR. 1933 Sind 
108-1421 C. 461 = A.I.R. 1933 Sind 40. 

PARTNERSHIP. 

See also (1) C P. CODE. O. 2, K. 2 

(2) Contract Act, Ss. 239 and 266. 

(3) Hindu i.aw— Joint family— Busi- 
ness AND trading partnership. 

(4) Partnership act (1932), 

Accounts— Acliou for — No prayer for dissolutton 

— Maintainability, 

The principle that no suit for accounts can be main- j 
tabled by one partner against another without a prayer 
for di'^solution of partnership has no doubt, been consi- 
derably relaxed in England but the plaintiff suing only 
for accounts dming the currency of the partnership has 
got to allege special grounds for seeking that relief alone 
and the defendant should have an opportunity of show 
ing ( ase against. 9 All. 120 ; 33 M.L.J. 509 ; 32 Mad. 
70, Kef. to. {Ciir^enven and Bhashyam Aiyan^ar, 
J/,) KumnNASWAMi Naidu Jayalakshmi 
Ammal. 64 Mad 671-I.R. 1931 Mad. 462 = 130 
I.C. 766 -- 19.31 MW.N 497 = 33 L.W. 307 = A I.R. 
1931 Mad. 300 = 60 M.L.J. 316. 

Accounts— Assignee from partner — Mortgagee — 

Rights to accounts. 


PARTNER SHIP. 

The assignee or mortgagee of the share of a partner is 
entitled to receive a share of the profits to which the 
assigning partner would be entitled and the assignee 
must accept the accounts of profits agreed to by the 
partners. He cannot ordinarily require any accounts of 
the partnership transactions before dissolution or inter- 
fere in any way with the management or administration 
of the partnership 34 I.C. 543 ; 87 I,C. 812, Ref. 
That is the law as laid down in S. 31 of the (English) 
Partnership Act, 1890, and that represents the law in 
India, although there is no statutory provision to that 
effect. Exceptional circumstances under which the right 
to accounts alone has been re;ognised also indicated. 
OVort and Fazl AH, //.) GOa PETH A v. N. H. MOOS. 
10 Pat 792 = I.R. 1931 Pat. 312=133 1 0.40 = 12 
Pat.L.T. 361= A, I.R. 1932 Pat. 15. 

-—Accounts — Assignee from partner — Right to sue 
for accounts before dissolutton, 

A receiver appointed at the instance of an assignee of 
I the share of a partner cannot, any more than the assig- 
nee himself, sue the other partners for accounts before 
dissolution. {Wort an I Fail AH,//.') Go A PETHA 
V. N. H. MOOS. 10 Pat. 792= I.R. 1931 Pat. 312 = 
133 I.C. 40 = 12Pat.LT.361 = A.LR. 1932 Pat. 15. 
— "Accounts — Place of suing. 

A suit for partnership accounts may be filed at the 
place where the contract of partnership is entered into. 
Such a contract may be taken to have been entered into 
at the place where it was executed. {Bhide, /.) NIHAL 
Chand 2 A jAi Ram Das. I.R. 1931 Lah. 554-= 132 
1.0.218 = 32 P.LR. 464 = A.I.R. 1931 Lah. 673. 

Accounts — Suit for — Accounts barred — Subse- 
quent settlement of accounts — Agreement to abide by — • 
Const derail on f or . 

It is open to all the partners of a dissolved partnership 
to meet together and come to a final settlement of the 
partnership accounts, although a suit for lendition of 
those accounts has then become baried by time under 
I Alt. 106 of the Limitation Act. There is ample consi- 
' deration in such a case, namely, in the mutual promises 
made by the partners to abide by such settlement, and a 
suit, on the basis of the settlement thus arrived at, is 
maintainable. {Lord Atkin.) KOCHI RAM n. Faizul- 
LAH Khan. I.R. 1933 P.O. 100 = 142 I.O. 649 = 37 
O. W.N. 580 = 37 L.W. 746 = 67 O.L. J. 273 = 36 Bom. 
L.B. 745 = 1933 A.L.J. 545=1933 M.W.N, 406 = 
A.I.R. 1933 P.C. 120 = 64 M.L.J. 696 (P.C.). 

Accounts — .Suit fo^ — Death of partner — Continu- 
ance of business as of old by survivors and son of deceased 
p a rtner — Li mi (at ion. 

A partnership is, no doubt, dissolved in law on the 
death of a partner. But when the course of conduct of 
! the paities shows that after his death the business has 
I been continued as before under the old firn name in the 
same premises, and the accounts continued to be written 
I in the same books, and the son of the deceased partner 
f is also taken in as a new partner, that indicates that, 
though there was a technical dissolution by the death, 
there is a subsisting partnership going on, and no ques 
tion of limitation arises as regards a suit for accounts. 
{Tek C hand and Abdul Rashid, //.) BaNSI RAM v. 
JaGAN Nath. 7 RL. 486 = 163 IC. 969 = .A.I.R. 
1935 Lah. 209. 

Accounts— Suit for — Decree — Binding nature — 

Ex parte defendant — Declaration by Court on taking of 
accounts — Effect of. 

Where, in a suit for accounts of a dissolved partner- 
ship, the Court passes a preliminary decree directing 
accounts, and a Commissioner goes into the accounts and 
submits a report on which the Court passes a decree 
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declaring the amounts due to and by the several parties, 
that binds ail the parties including parties who remain 
expatte in the suit as well as before the Commissioner. 
A party wno could, if he chose, have asked for a decree 
in his favour for the amount that may be found due to 
him, but does not do so, would be bound by the 
result of the accounts taken by the Commissioner 
and accepted by the Court, notwithstanding that he did 
not appear before the Commissioner or before Court. He 
could equally claim to take advantage of what happened 
in the suit, because he was a party to the action, though 
ex parte. The accounts of a partnership can only be 
taken and must be taken once for all, in a suit to which 
all the partners or their representatives are parties, and 
the law does not contemplate successive suits for accounts 
taking at the instance of the various partners. ( Beasley-, 
CJ, and Varadachartar, /.) RATHAN ChaNO KUMAJI 
Amichand 40 L W. 792-= 1934 M W.N. 639-= 
166 I.O. 264 = 7 E M. 669 = A.I.R. 1934 Mad. 666= 
<37M.L.J 413. 

Accounts — Suit for — Limitation. See LIMITA- 
TION Act, art. 89. 

— • iccounts — Suit for — Mat ntainability, 

A partner can under certain ciicumstances bring a 
suit for accounts without suing for tlis^oJution. {Daltp 
Shir RAMrACniNrA Har. 147 I.O. 
<375 = 6 R.L. 439 = A I R. 1933 Lah. 1032. 

“Accounts —Suit for — No prayer for dissolution* — 
Contract impo'^ing oliligation to render annual accounts 
— Maintainability of suit. See ACCOUNTS — PART- 
NERS 29 N L.R. 34=A.I.R. 1933 Nag. 127. 

“ \cc<>iints ^Suit for — No prayer for dissolution — 

Maintainability. 6*^'^ ACCOUNTS— Far'I NERS 29 N 
L.R. 34 = A I R. 1933 Nag. 127. 

'"/ierounts — Suit for — Relief by ivay of dtssolu' 

iion^ if open. 

In a paitnership suit like a p.irtition suits, either side 
may chim a di^solution in the alternative to any other 
pleas that he may raise. In a suit for accounts of part- 
nership, defendant denied the partnership, but prayed in 
the alternative that it may be dissolved in case it was 
proved to be existing. 

Held., that a detree for dis'.olution couUl he granted 
datir g from the time when the defendant put in his 
written statement and asked for dissolution. {Dalip 

Snn'/i, /.) Shib Ham?/. Chinta Har. 147 I.O. 
876 = 6BIj. 439- AIR. 1933 Lah. 1032. 

'Ac (Aints — Suit for a separate item of liability — 

If maintainable without a general ".uit for accounts. Sec 

ACCOUNTS— Partners. 38 L.W. 316 = A.I.R. 1933 
Mad. 756. 

Account < — Suit foi — Term — Continuance after 

death of partner — Ltnniation, 

Wheieone of the partners had died in 1920 and a 
suit for dissolution and taking of accounts was filed in 
1925. 

IIeld,\\\A\. the '=uit was barred under Art. 106, as it 
was insuhstanie one for the taking of accounts of an 
already dissolved partnership. 

Heldy further, that even if the contract of partnership 
'extended the term of partnership, the Court may refuse 
to enforce the same. {Ramesam, O C.J, and Venkata- 
stibba Rao, /.) KOTH ANDAPANI ChETTI v, Sree- 
MANEVEDAN Raja 57 Mad. 378=151 I.O 81 = 7 
RM. 80 = 1934 MWN 22=39 L.W 164 = A.I.R. 
1934 Mad. 162 = 66 M L.J. 626. 

Aytres'inent between two firms — Effect. 

Where one firm enters into an agreement of partner- 
■ship with another, what happens in law and in fact, is 
that the individual partners of the one firm join with the 
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individual partners in the other firm, the result being 
that all the individual partners of the twm firms become 
partners individually in the new firm. {Lort Williams 
and fack^ //.) GhISULAL GaNESHILAL v, GuM- 
BHIRMAUL Pandhva. 62 Cal. 510 = 164 I 0. Ill (2) 
= 9R.0. 137 = 39 0. W.N. 606. 

‘Authority of partners. See CONTRACT ACT, 

S. 25L 

•Authority of partner — Promiswry note executed 
by one partner — Ltabthly of other Partners. 

Where one of partners of a firm signs a promissory- 
note, in order that all the partners are liable under it, it 
is necessary that not merely the firm's name should be 
disclosed “in some way'* hut it muit be disclosed in 
such a way that on any fair interpretation of the 
instrument the firm must be the leal person liable upon 
the bill. One of the partners of a fiim signed a pro- 
note describing himself as “Proprietor, Punjab Aliance 
Auction Rooms, Lahore”. 

Held, that this description was not sufficient to justify 
the other partners in the firm being held liable. {Cold^ 
stream and Bhide,//.) PUNJAB UNITED BANK, LTD., 

Lahore z/. Mahomed Husain. 15 Lah. 652 = 162 
10. 626 =7 R.L. 300 = 36 P.L.B. 325- A.I.R. 1934 
Lah. 368. 

■ ’^'•Authority of partner — Reference to arbitration — 
Binding nature on other partner. 

The partner of a firm cannot enter into an agreement 
to refer on behalf of a firm unless all the parties join. 
Wheie one of the partneis was a joint Hindu family 
and it did not appear that the manager had as such 
given a power-of attorney to the other partner. 

Heidi that the arbitration con''ented to by the partrier 
who was so empowered was not binding on the other 
partner. iJohndone, J.) DlWAN ClIAND i/. PUNJAB 
Nationai. Bank, Ltd., Sialkot. I.B. 1931 Lah. 
798=133 LO. 658 = A.I.R. 1932 Lah. 291. 

“'“‘•Authority of partner — Reference to arbitration 
hv one partner — Validity, 

One partner of a firm cannot enter into an agreement 
to refer a matter in dispute to arbitration on behalf of a 
firm unless all parties join in it. {Abdul Rashid, /.) 
Jaskaran Das mul chand v. Ram Chand Gopi 
ChaNd. 148 10. 1080 = 6 R.L. 631 = 35 P.L.R. 
417 = A.I.R. 1934 Lah. 483. 

.... Authority of partner — Representation by one — If 
bind f others. 

Any representation by one of the partners will not 
bind the other partner. (Afitter and Edgley, //.) 

Rati Lal nanji v. Uttam lal s arcar. 165 I.O. 
842(2) = 7R0. 630 = A.I.R. 1935 Cal. 275. 

Authoiity of partner — Restriction- Person deal- 
ing with knowledge— Right against firm. See CON- 
TRACT ACT, S, 251. 58 C.L J. 48 = A.I.R. 1934 Cal. 
177. 

—“Contribution — Suit by a partner in respect of a 
separate item of liability — M aintain ability. See 
ACCOUNTS— Partners. A.I.R. 1933 Mad. 755. 

Creation of — Christian family living together — 

Carrying on trade — Doctrine of implied agency — Appli- 
cability, 

The mere fact that a number of Indian Christians 
with ties of relationship are living together in a house 
and have a common mess would not confer on such a 
group of persons the rights and obligations recognised 
by Hindu Law in respect of a joint Hindu family nor 
can the family be treated as a partnership in the legal 
sense if some members thereof have been carrying on 
some trade. In the absence of an express or implied 
agency a debt borrowed by the managers of the trade 
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by executing a promissory note is not binding on the 
other members. (^Suniaratn Chetty and Pandurang 
Row, JJ-) MUHAMED ALYAR KOWTHER V. Gnana 
AMMAL. 1601.0. 91 = 6 R.M. 684 = 89 L.W. 661 = 
A.I.R. 1934 Mad. 327 = 66 M.L.J. 671. 

Creation of — Manager of Hindu joint family 

entering into business of stranger-’ — Whole family, not 
partner. See HINDU I.AW — JOINT FAMILY — BUSI- 
NESS. 38 O.W.N. 1185 = A.IR. 1934 P.O. 192 = 67 

M. Xi.J. 366(P.O.). 

Date of commencement — Presumption, when deed 

is executed, 

Prtma facte every instrument takes effect from the 
date of ilss execution provided there is no expression in 
the document indicating an intention to postpone its 
operation to a future date. A deed of partnership must 
also be governed by a similar rule, and therefore, unless 
there is something in the deed to show that the partner- 
ship evidenced by it was not to commence till a future 
date, the presuniption is that the partnership came into 
existence on the very date ot the execution of the deed, 
and not on the date on which the busriness was com- 
menced. {Thom and Iqbal Ahmad, JJ.) ShiaM Lal 
r/ SHIAM LAL. 159 LC. 433=1935 A.L.J. 1261- 
1935 A.W.R. 1208=A IR. 1936 All 1008. 

Debt by one partner to another — Action upon — 

Maintai nahtU ty—Partne rshtp dealinss— Difference. 

In exception.il cases, one partner can sue another upon 
an individual debt, when, for example one partner gave 
to his co-partner a note w'hich bound him only and not 
the firm and the demand in lespect of which it was 
given was isolated from the general partnership account. 
Kut with reference to the partnership dealings, one 
partner cannot be deemed a creditor of the other, until 
on a settlement of accounts something is found due to 
the former. Beecham v. Smith, (1858) E. B. E. 442, 
Ref. to. {Curp^enven and Cornish, JJ.) THIRUNAVUK- 
KAKASU CHKTTI Z/. MUTHUKRISHNAN. 1931 M.W. 

N. 467. 

Debt by one part net to another — Money advanced 

to acquire share in partnership property — Lien on debtor 
partner's share. 

Each paitner has a right to have the property of the 
partnership applied in payment of the debts and liabili- 
ties of the firm, before it can be seized by a creditor of 
one of the partners. If after satisfying the claims 
against the firm, there is any surplus, then the share of 
each partner in the surplus may be applied in payment 
of his separate debts. When the money due to one 
partner by the other is not a debt of the partnership, it 
cannot be recovered from the partnership property. The 
mere fact that the creditor partner advanced the money 
to the debtor partner to enable him to acquire his share 
in the partnership property does not alone give the 
former a lien on the latter's shaie in the partnership 
property. He is not on a higher footing than the other 
creditors. {Shadi Lal, C.J.and Abdul Rashid, Jf) 
Basheshar Nath Goela v , Shibba Mal. 16 Lali. 
474-161 1.0.383-7 RL. 120 = 36 P.L.R. 303= A. 
I.R. 1934 Lah. 336. 

-‘Decree against partners — Joint decree against 

partners for debt due by partnership — Liability of 
partners. 

In a suit for dissolution and rendition of accounts, 
the shares of the plaintiffs and defendants were declared 
by the preliminary decree; but a joint decree for the full 
amount of the debts due by partnership was passed 
against the partners. 

Held, that they were liable only proportionate to their 
shares. {Tek Chand and Monroe, J J.) HiRA NAND 
f/.DULA Ram. 147 I.O. 634=6 R.L. 409 = A.I.B. 
1933 Lah. 1022. 
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Dissolution. See CONTRACT ACT, S. 254 (2). 

Dissolution — Accounts — Charge for services ren^ 

dered by partners. 

The general rule is that in the absence of a contract 
to the contrary, partners in taking the partnership 
accounts cannot be allowed to charge for services render- 
ed by them, and the fact that services rendered by the 
partners have been exceedingly unequal is immaterial. 
In such cases the question of remuneration is considered 
as left to the honour of the partner. Where a surviving 
partner carries on the business for the benefit of the 
firm, after the death of his partner, he is entitled to 
remuneration for his trouble. But the circumstances 
would have to be very exceptional to justify a Court 
allowing a paitner remuiicration for his services in 
winding up the partnership after dissolution, e,g,, 
deliberate or wilful withholding of .services by other 
partners, (Case law' discusf^ed.) {Aston, A./ C,) Khem- 
CHAND MEWARAM v. MULCHAND ASSANMAL. 26 

S.L.R. 385 = I.R. 1932 Sind 129 -- 139 I.C. 614 = 
A.I.R. 1932 Sind 126. 

Dissolution^ Death of partner — Continuance by 

surviving partner — Valuation of assets — Fixing of — 
Penuer of Court — Procedure in case of difference. 

When after the death of a partner, the suiviving 
partner takes over the assets of the business at his own 
valuation and continues the business, there being no 
argeement of the parties in that respect, and the legal 
representrtive of the deceased partner complains that 
the valuation is too low', the Court can only direct a sale 
of the propeity unless the surviving partner is willing to 
take over the bubine‘'S at what the Court may consider 
a fair value. The Court cannot thrust upon him a pur- 
chase which he has never contracted to take, although 
it is open to the Court to scrutinise the valuation given 
by him. In case his valuation, which is an offer by him, 
is not accepted by the Court or the heir of the deceased, 
the Court can only direct a sale. {Ramesam and Cor^ 
nish, JJ,) SIVAGNANATHAMMAL V, NALLPERUMAL 

PILLAI. 165 1.0.783 = 7 RM. 609 = 1934 M.W.N. 
1325 = A.I.R. 1936 Mad. 165 = 67 M.LJ.880. 

Dissolution — Inference from circumstances — 

Partnership at will. 

In the case of a partnership at will, the intention to 
dissolve may be inferred from circumstances showing 
that one of the partners had abandoned his interest in 
the concern. {Tek Chand and Coldstream, JJ.) 
Official Receiver, Insolvents Estate, Lahore 

Din Mahomed. 35 P.L.R. 667 = 163 I.O. 49(1) 
= 7 R.L. 363 (2) = A.I.R. 1934 Lah. 667. 

Dissolution — Interest — Charging of. See PART- 
NERSHIP-INTEREST. 

Dissolution — Suit for — Appointment of receiver 

— Rule governing. 

In all cases of partnership, the true rule is that a 
Receiver is generally appointed for realizing the assets 
of the Karbar with a view to its winding up and for that 
purpose, to carry on the business in so far as is necessary 
and incidental to such winding up. The Court does not 
take upon itself the management of a partnership except 
as incidental to winding up. {Mitter and McNair, JJ.) 
KADHA Kanta Pal V. Benode Behari Lal. 6 B, 

0. 462= 148 I.O. 469 = A.I R. 1934 Oal. 444. 

Dissoluti on — Suit for — Parties. 

A suit for dissolution of partnership and accounts can- 
not be tried in the absence of all the alleged partners. 
{Mahomed Noor and Saunders, JJ.) PAR AS DaS v. 
PREM Chand. 169 I.O. 686=A.I.R. 1936 Pat. 466^ 

Dissolution— Suit for — Party as receiver — 

Appointment of— Rule governing. 
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The ordinary rule that no parly is appointed as 
receiver except by consent has been departed from only 
in exceptional cases, as for instance, in a case of partner 
ship whete theie aie no allegations of fraud and where 
the carrying on the business depends on the personal 
credit of one of ths members of the firm. and 

McNatr, /y.) RaDHAKANTA PaL v. BENODK 
Behaki 3ML. 6 R.C. 462-148 I.O. 469-A.I.E. 

1934 Cal 444. 

Dissolution — Sums recmcd after dissolution — 

Application, 

Bums received after dissolution must be devoted first 
to reduction of interest anil not of capital. (Aston, A, 
J.C.) Khemchanu Mkwakam v. Mulchand 
ASSanaial. 26 S.L.R. 386=rl.B. 1932 Sind 129- 
139 I.C. 614- A.I.R. 1932 Sind 126. 

Essentials — Agreement to combine property, 

labour or skill — Joint ov\nership — If essential — One 
partner given control and extra rights and powers — If 
inconsistent with partnership. See CONTRACT ACT, 
S. 239. 12 Mys.L J. 404. 

Evidence of. 

The question whether certain persons are partners in 
the legal sense depei ds upon the legal relations proved. 
iMtl/ie, y.C, ami Aston, A.y.C.) FIRM OF KHANU- 
mal e'. Karim Mahomed & Co. I.R. 1932 Sind 

161 - 139 I.O. 860 = A.I.R. 1932 Sind 78. 

Evidence of — Shaiing in profits and losses — 

presumption Jrom, 

Once It IS esiabli'-lied beyond doubt that a person is 
sharing in profits and losses in a fixed pioportion in a 
firm, there arises a strong piesumption in favour of his 
being a partnei, and it lies on him to explain or get rid 
of that presumption. When it is further shown that he 
has acted as manager of the firm and has a powerful 
voice in its affairs, there is no shadow of doubt of his 
being a partner. (Tek Chand and Ahdul Rashid, // ) 
Bansi Ram v. Jacan Nath. 7 R.L. 486-163 I.O. 
969 -A.I.R. 1936 Lah. 209. 

——Execution of decree against. See C. P. CODE, 

0. 21, K. 50. 

Firm — Status of — If a legal entity — Scope and 

effect of. 

Under the lawr as it stood before the Partnership Act 
a firm as such had no existence in lavs'. The law 
legaidtcl only the individual partners. The Partnership 
Act has to some extent recognized the attitude and 
view of commercial men that the firm is some sort of 
legal entity apart from the partners. (Lort Williams 
and yack, //.) GhiSULAL GONESHILAL v, GuM- 
BHIRMALL PANDHYA 62 Cai. 610 = 164 I.O, 111 
(2) = 9 R.C. 137 = 39 O.W.N. 606. 

. — - — Insolvency — Adjudication of two out of three 
partners — Debt due to insolvent partner — Proof of 
insolvency. INSOLVENCY. 12 Rang. 699 — A.I.R. 

1935 Rang 36. 

■ ■ Interest — Advance by partner — Right to interest, 

A partner advancing money by way of loan to the 
partnership is entitled to get interest thereon at a reason- 
able rate from the partnership as a whole and not merely 
from the other partners. Interest awarded at nine per 
cent (Tek Chand and Coldstream, //.) iQBAL MAHO- 
MED V. Ralla Ram. IR. 1932 Lah. 301 = 137 I.O, 

162 = 33 P.L.R. 946 = A.I.R. 1932 Lah. 389. 

Interest — Computation from date of final decree. 

In the case of dissolution of a partnership, interest is 
payable from the date of the final decree and not between 
the date of dissolution and the date of final decree. A. 

1. R. 1930 P.C. 185, Ref.; 18 Cal. 616, Dist. (Aston, 
A.yjcf) Khemchand mewaram V, Mulchand 
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Assanmal. 26 SL.R. S86 = I.R. 1932 Sind 129 = 
139 1.0. 614- A.I.R. 1982 Sind 126. 

Interest — Diaivtngs by partners — Interest on — 

Charging of interest. 

When a partnership is dissolved and accounts are 
made up no interest should, as a geneial rule, be debited 
against the partners on their drawings or overdrawings 
or amount.'s of the partnership money whiih they may 
have in their hands. But where the partners do not 
profess to have kept these amounts as partners or to 
have used them or intended to use them for any partner- 
ship purpose, but they claim that they were amounts due 
to them as advances made by them to the partnership 
1 in the capacity of creditors of the firm entitled to interest 
on their advances and they were retaining these amounts 
in satisfaction of those advances and that claim is found 
to be false, they cannot resist the claim for interest on 
such amounts and are liable to pay interest on the same 
to the firm. (Reilly, C .y. and Srtmiasa Rao, y.) 
Adinarayana Setty V. Venkataramaniah. 13 
My S.L. J . 223 = 40 Mys H.O R. 456. 

/ nterest — Partner's overdrawings — Rate. 

As to the overdrawings of a partner in the case of a 
dissolution of a partnership, interest on overdrawings 
should be allowed at 6 per cent, up to date of dissolu- 
tion. A.I.R. 1930 P.C. 185, Ref. (Aston, A.y.C.) 
Khemchand Mewaram v. Mui.chand assanmal, 
26 S.LR. 385 = I.R. 1932 Sind 129=139 I.O. 614= 
A.I.R. 1932 Sind 126. 

Intel est — Whether can be allowed. 

In the absence of an agreement no interest should be 
charged after dissolution. Interest should however be* 
allowed at 6 per cent, up to date of dissolution. Bar- 
field V. Loughbot ongh, (1872) 8 Ch. App. 1, Foil. 
(Aston, A.y.C,) Khemchand Mewaram zi. Mul- 
chand assanmal. 26 S.L.R. 385 = I.R. 1932 Sind 
129 = 139 I.C. 614 -A.I.R. 1932 Sind 126. 

yoint Hindu family— If constitutts— Agreement 

between managers of two joint families, 

A joint Hindu family cannot be a partnership of 
itself; nor can tw'o joint families be brought into 
relation with one another by an agreement to be a 
partnership. But there can be a partnership between the 
managing member of one joint family, and the manager 
of another family, the partnership being between the 
two persons and not between the families. (Amir Ali, 
y.) Uday chand Pannalal ?/. Tjiansing Karam 
Chand. 62 Cal. 586 = 167 I.C. 937 = 8 R.C. 138 = 
39 O.W.N. 357 -A. IB. 1935 Cal. 637. 

"Legality — Partnership in contravention of Madras 

Abkari Act illegal. See COTRACT ACT, SS. 23 AND 24. 

58 Mad. 727 = 68 M.L J. 670(F.B.). 

Loan by partner to firm — Right to interest on. 

The general rule is that interest is not allowed between 
partners. But w’hen a partner advances moneys of his 
own to the partnership over and above the amount of 
his capital, such advances will be treated as loans by 
him, and he is entitled to interest on the same in the 
absence of a stipulation to the contrary. (Ramachandra 
Rao and Shankaranarayana Rao, y y.) COMMISSIONER 
OF INCOME-TAX IN MYSORE MARADI SUBBIAH. 

12 Mys.L. J. 404 = 39 Mys H.C.R, 1012. 

‘ ■ " Managing partner — Assignment of actionable 

claim — Remedy of other partners. 

The mere fact that a party makes no reference to his 
partners or sharers in the profits does not really affect 
his right in assigning the actionable claim, for as a 
managing partner he has a right to assign such a claim, 
and the only remedy of the partners or sharers in the 
firm is by a suit for accounts against the managing pro* 
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prietor. Marc hunt v, Morton Down & Co.t (1901) 2 K. 
B. 829 and Fraser v. Fraser, (1906) 2 K. B. 249, Ref. 
{Aiton aaii llaveitvala, A.J.C s.) .VfA\B)OJI MOOSAJI 

V, Taykbam. 6 I.B. (Sind) 76 = 146 LO. 730- A.I. 

B. 1933 Sind 210. 

— -Members of— Name of one brother used also as 
name of iinn — Name mentioned as partner in agreement 
— Firm a>, p.irtner. .SV^ CONTRACT AC r, S. 247. 38 
L W. 849. 

’-‘Partnership debt — Fight of surviving partner to 

recover. 

A surviving partner can file a suit without impleading 
the representatives of a deceased partner fur the reco- 
very <;f a partnership debt wliich accrued due duiing 
the lifetime of the deceased partner. {^Dorniswamt lyer^ 

C. /. and Ramachan It a Rao^ J.) MUNIJASADA 
Vekrappa V. Sivai.ingappa. 38 Mys.H.C.B. 304-= 
11 Mys L. J. 344. 

•Fro fit ani !o<:s — Liability for — Presumption. 
Wheie in a partnership the profits are shared in a 
certain [)r()|)oi tion, the fair inference is tliat losses also 
are to lie shared in that proportion in the absence of a 
contract to the contrary ; the onus of proving that they 
are not lialile for lo^s is on the persons asserting the 
same. {Fames nn and Madhivan Nair^ J/.) Fi T- 
CHiMi CiiKrn \R V. Subramani \m Chetti \r. 58 

Mad 25-7R.M. 27 = 1501.0. 777 = 1934 M.W.N. 
457 = 40 L W. 60 = A.I.R. 1034 Mad. 491 = 67 M.L. 
J. 182. 

-'—Suit against — Proceduie. SeeC. P. CODK, O. 30. 

- — Suit agiinst — Infringement of trade mirk — 
Cause of action prior but unt filed subsequent to dis- 
solution. 

It tluj cause of a'dion for infringement of trade mark 
arises against a p irtnoisliip prior to it.s dissolution, a 
suit for injuncti«m and d.images against the partnership 
s competent even though filed subsequent to its dissolu- 
'On. {Ihlton, J.) THOMAS bE\K ^ SONS, l/TI). v. 
\sV\A\ K\M 6 R.L. 599 = 148 10 763 = A.I.B. 1934 
Lab. 625. 

—-—-—Suit between partners — Maintainabilit y before 
dissolution. 

In certain circumstances a suit will lie between 
partners without dissolution. Tlui^ a suit can be main* 
tained for recission of a contract entered into between 
them and for damages on the ground of false representa- 
tion. {Shadi Laf C. J and IValker, J,') MiNCK v. 
KostiAN L\h .Shorky. I.B 1931 Lahj324 = 32P. 
L R. 235 = 130 I 0 614 = A.I.R. 1931 Lah. 390. 

—Suit between partners — Relation of partners, 

I'artneis are not, as regards partnership dealings, 
considered as debtor and creditor inter se until the 
concern is wouiul up or actrounts settled. One partner 
has, therefore, no right of action against another for 
the balance owing to him until after final settlement of 
act:onnt'-; but he can proceed against another for a debt 
which i^ indcpcmlent of the partnership account. The 
only suit possible between the parties is one for partner- 
ship accounts. {Lort IVilhams an I /aek^ // ) GhI- 
SULAL GONKSHILAL v. GuMBHIRMALL PANDHYA. 
62 Cal. 510 = 164 I.C. lll(2j = 9 R.C. 137 = 39 O.W, 
N. 606 

— Suit brought not in firm name — ,All partners 
must b,’ impleaded. 

If a suit IS not brought in the name of a firm, all the 
partners shouM !)« impleaded. 

Obiter, — A suit by a person as the sole owner of a 
firm at the time of the institution of the suit cannot be 
said to be one on l^ehalf of the firm. {Rangi Laf /.) 
Trikha Ram v. Durgv Parshao. 35 PLR. 616 = 
165 I.O. 314 = 7 R.L. 689 = A.I.R. 1934 Lah. 459. 


PARTNERSHIP ACT (1932), S. 42. 

-Suit — British subject-entering into partnership in 

a foreign country — Suit in relation thereto — No sub- 
mission to jurisdiction of the foreign Court. See C. P. 
CODE, S. 13. 63 M.L.J. 761. 

Test of. See CONTRACT ACT (1872), S. 239. 

Test of — ''Firm'* — Status of. 

A “firm” is not a legal personality but a mere partner- 
ship. One of the tests of partnership is whether there is 
a binding contract of mutual agency between the 
partners. {^Courtney-Terrelf C, J, and Dhavle^ J.) 
jANKi Nath Paul v. dhokar Mall Kedar bux. 
156 I.O. 200=7 R.P. 698 = 16 Pat.L.T. 897 = A.I.B. 
1935 Pat. 376. 

What is. See CONTRAT ACT, S. 239. 

PARTNERSHIP ACT (IX OF 1932), S. ^—Firm- 
Legal status of — If a person or corporation — Capacity 
to sue or be sued. 

In the eye of law a firm has no existence apart from 
the members constituting the firm. It is not a person 
either natural or artificial and it is not a person who 
can sue or be sued. The definition of ‘‘firm^’ under 

S. 239 of the Contract Act has been repealed and re- 
pbaced by the l\irtnership Act, and the definition of the 
term “firm"' has been made clearer. The name under 
which partners carry on a particular business is in fact 
the name of the partners taken as a whole. Firm is not 
a qunsttc persona to be taken cognisance of as such by 
the law, such as, an idol or a corporation is. When a 
suit is itibtUuted by or against a firm, it is really a suit 
by or against a group of iridiviiluals, and the name of 
the firm is the collective name of the individuals. 
{Khafa Mohammad Noor and Saunders^ //.) RamdaS 

Ram Babu. 158 I.O. 25 = 8 R.P. 170 = 16 Pat.L. 

T. 649 = A.I.R. 1936 Pat. 194. 

S 4 — Hindu joint family business — If partner- 
ship, 

t\ Hindu joint family wdiich cariies on a trade or 
business is not a partnership under S. 4 of the Act, 
(MeAIair, J.) Gf)BINDLAL MOHTA, In re. 164 I.O. 
428 (1) = 9 R.C. 206=39 O.W.N. 275. 

S. 5 — Partners — Members of joint Hindu family 

business. 

The members of a joint llindp family carrying on a 
family busine'ss are not partners within the meaning of 
S. 5. {Auckland, A. C, /.) LaI.CHAND AMONMAL 
V. M. C. BOID Ik Co. 61 Cal 975 = 152 I.O. 991 = 7 
R.C. 339 = 38 O.W.N. 914 = A I.R. 1934 Cal. 810. 

-S. 6 — Partnership — Proof — Mere co-ownership 

of land. 

Mere co-ownership of land does not make the co- 
owners partners nor the mere receipt of their share of 
income. Where two of the co-owners not only shared 
the profits out of the land between themselves but jointly 
worked the land, jointly engaged coolies and both took 
active part in raising the crops. 

Held, that they were partners. {Mya Buand Brown, 
//.) P. L. S. A. R. vS. ChrttYAR FIRM v. R. M. P. 
Chettyar Firm. 6 I.R. (Bang.) 17 = 144 I.O. 1007 
= AIR. 1933 Rang. 120. 

— 3. 30(3) — Minor — Extent of liability. 

In a suit against a partnership firm, there cannot be 
a personal decree against the minor partners. They 
would be liable only to the extent of their interest in the 
assets of the firm. {Jat Lai and Monroe, //.) NaNAK 
Chand Bau Nath v. parmeshri Das. 35 P.L.B. 
539. 

— — S. 42 — Death of one of partners — Continuance 
of business with legal representatives — Inference from 
conduct. 
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The dissolution of a firm on the death of one of part- 
ners is subject to contract bel\\een the parties and the 
intention to continue the business in partnership \sith 
the legal representative may be gathered from the con 
duct of the parties. {CJldstnam attd Bhide, J J.) 
PUNJAB AND Sind Bank, Ltd. z/. kishen Singh 
Ghulab biNGH. 16 Lah. 881 = 1561.0.795(2)== 
87 P.L.E. 883 = 8 R L. 20 = A.I R. 1936 Lah. 360. 

• S. 42 — Partnership for fixed it rm — Dissolution 

— Presumption, 

A partnership constituted for a fixed teim stands 
dissolved by the expiiy of that term, unless it could be 
shown that the parties by express or implied agreement 
consented to continue the partnership business {Them 
ami Iqbal Ahmad, JJ.) ShiaM I.aL v. Shiam I.aL. i 
169 I 0. 433 = 1936 A.L J. 1251 = 1936 A. W.R. 1208 
= A.I.R. 1936 All. 1008. 

— S. 69 — Applicability — F'lrmof father and son 
forming a joint Jlindu family, 

S. 69 does not apply to a fiiin of father and son who 
form a joint Hindu family and therefore a suit by such a 
firm is maintainable even though the firm is not j 
registered {Beunet, J.) Hakpeo KaM v. GhiRDHAR ! 
Lal Kanhayia Lai,. 163 I C. 610=7 R A. 616= I 
1935 A.W.R. 32= 1985 A L.J. 260 = A.I R. 1935 All. i 
280. 

S. 69 — Applii ability to Burma — Notification 
No, 1 7-6' (15) 132 of Goiernmtnt of India of ^ 10 1932 
—Effect of. 

Under Department of Commerce Notification No. l7*6 
(15) 132 of the Goveinment of India of 8th October, 
1932 (p. 1155, Gazette of India, Part 1, 1932) the 
Governor-General in Council under S 56, has directed 
that the provisions of C h. 7 (v^liicli int hides S. 69) of ; 
the Act should not .ipply to any part of Burma, other j 
than the towns of Kangcon, Akyab, Bassein, Moulmein 
and Mandalay. (A/ose/y, /.) P. K. M. A. C. T. V. K. I 
Chettiar Firm z;. Maung Dauno. 160 I.O. 4251 
(1)=8R.R. 382 = AI.R. 1935 Rang. 601. ] 

— S. 69 — Ccnstriution and scope— Unregistered 
firm — Suit aftir Act cn cause of aAion arising before — 
Alai ntai na bility. 

A suit liy an unregistered firm to enforce a contractual j 
claim accruing before the ccn.iiiencen tnt of Partnership 
Act and instituted after its con niencenient is ]>arred 
under S. 69 of the ^ct, S. 69 is not affeited by S. 74 («) I 
of the Act. i^M'Nair, J) BaFANTA KUMAR PaL 
V, DURGADAS AKRUR CHANDRA BANIK. 163 10. 
703= 9 R.C. 68= 39 C.W N. 1080. 

— Ss. 69 and 74 {yf)—Opeiatiin of S, 69. 

S. 69 applies to suits for enforcement of claims accrued 
before the ccnimeticenunt of tlie Act, if su(h suits are 
started alter S. 69 begins to operate. S, 69, being an 
enactment which deals vsith procedure only m.iy be 
consichred as rttrespet live in its operation and n'ay be 
held to apply puma fane to all action.", peud'ng as well 
as future. 'Jherefore the pending litigations in respect 
of lights already accrued are saved ficm the opciation 
of S. 69 uru'er S. 74 (/'). Fut S. 74 (/^) dee*, net save 
litigations started after the 1st day of October, 1933. 
{Nasim Alt and Khui.dhai, JJ.) SURINDFA Nath 
De 70 Manohar De. 62 Cal. 213= 39 C W N. 67 = 
168 I C. 671=7 RC. 396=A.I.R 1934 Cal. 764. 

— ■ S. 69 — Plaint filed before chtainivg certificate of 

re gisitaticn— Subsequent amendnunt — Iffict of. 

The plaintiff, purporting to be a firm, entered a plaint 
two days after the application for ligistraticn was made. 
Sometime later, an application was made to amend the 
plaint after having obtained a ceitificate to the effect 
that the firm had been rigistered in accordance with 


S. 59 of the Act, and the same was allowed. The trial 
Court rejected the plaint, among others, on the ground 
that the suit as framed was barred by S. 69 of the Act. 
On revision, 

Held, that the provisions of S. 69 are mandatory and 
that the plaintiff was bound to follow the procedure 
prescribed therein although his right to realise money 
from the defendant had accrued before the Act came 
into forte. 

Held, also, that it cruld not be said that the suit was 
instituted only when the plaint was amencicd and that it 
w’as undoubtedly instituted beftJie the piovisieins of the 
Act had been cc^mplitd with. ^Knidall, J.) RAM 
PRASAD Thakur Prasad r'. Kamta Prasad Sita 
Ram. 167 I C. 154 = 8 R.A. 113=1935 A L J. 3243 
= 1936 A. W R. 1061 = A.I R. 1936 All. 898. 

Ss. 69 and 1^— Scope and effat -Suit Irought 

by unregistered fitm after Ist October, l933 — If 
barred. 

A suit brought after the Ist October, 1933, by an un- 
registered firm is barred by S. 69. S 74 is intended to 
apply to su])siantive rights and ijot to matters of proce 
dure and the procedure laid down by S. 69 must 1)6 
followed in a suit which is fikd after l"t Octobei, 1933. 
(Su/aiman, C. J, and Benmt, J ) DaNMAL PaKSH(>T- 
'1AM Dass V. Babu Ram Chho'je Lal. 1936 A.L.J. 
1245= 1935 A.W.R. 1268. 

S. 69 — Suit filed pendmet Proceedings before 
RegtUiar of firms — Maintainabtlity, 

The Court has no jurisdiction to entertain a suit, if it 
is filed by a fiim which has not been registered at the 
time. The regi'^tiation of a firm does not relate liack to 
the date on whkh the firm apj)Iics for it. Aci ordingly, 
a plaint filed (lining the pendency of the puHeedings 
before the Registrar of firm'*, m oider to '^ave limitaih'n, 
will be rejected. {Afiddltton, J, C, and Alir Ahmad, 
A.y.c.) Dost Mohanu AD 7'. Jai Ram. 158 I.O. 
971 = 8 R. Pesh. 71 = A.I.R. 1936 Pegh 151. 

S. 62— Suit by unregistered firm— Liability to 

dtsmtsuil—Fieih suit after registratnu — If barred. 

S. 69 clearly bays that no suit falling with its purview 
shall be instituted. It is the institution of the suit that 
is barred. Htme an unregistered firm cannot file a suit 
nor can it after filing get the suit Mayed till it gets itself 
registcieil. The suit must bo dismi-'sed; but the dis- 
nii'-sal of the suit will be no bar to a fiesh suit after 
registration, if it is within time. {Daltp Singh and 
Bhide, JJ.) KRJSHFN I Al. RAM I.AL 7'. ABDUL 
Ghaeur. 17 Lah. 275= 160 I.C. 513 = 8 R.L. 667 = 
38 P.L R. 633= A.I.R. 1936 Lah. 893. 

— — - S. 69 (2) — Appluabilit) — Suit cn premissory 
fii te fA ec nil d i n fai t in of firm. 

Although the piovisic ns of the Ce ntract Act are sub- 
ject to these of Negotiable Instruments Act. when the 
condact is tmbcditd in the form of a negotiable instru- 
ment. All the same a promissory note is a species of 
(ontiaet and cc nsecjuently a suit to enforce a right 
arising fre m such a crntrnct would appear lo be within 
the purview S. 69. In the al stnie of any piovisirms to 
theecnlraiy, the pro\isirrs (4 the Negc liable Instruments 
Ael, must be taken to be subject to those of the Part- 
nership Act, when a negotiable instrument is executed 
by or in fa\e,ur of a firm. {Dalip Singh and Bhide 
JJ.) KRISHEN lAl. Ram I AL 7-. ABDUL GHAFXIR. 
17Lah. 276-1601.0.613=8 R.L. 657=38 P.L.E. 
633- A.LR, 1936 Lah. 893. 

■*’ ■ Ss. 74 and €9— Frepe aid iffert— Fuit Ircught 
by unregistered fiim after 1st October, 1933— If barred. 
See PaRTNIRSBIP Aci, S. 69. 1936 A.W.R. 126P 
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S. 74— Scope and effect — If controls S. 69 — Un- 
registered firm — Sait after Act on cause of action arising 
before— t^ar of. Se’if PARTNERSHIP ACT, S. 69. 39 

O.W.N. 1080. 

-S. 74 fa) — ''Right" — Meaning of. 

The word “right” in S. 74 {a) should be taken in the 
sense of a right to or in .some property. It does not in- 
clude a right to institute a suit. {Dalip Stngh and 
Bhtde, jj.) Krishen Lal Kam Lal v. Abdul 
Ghafur. 17 Lah. 275-160 I C. 513-8 R.L. 657- 
38 P.L.B. 633-A.I.R. 1935 Lah. 893. 
PART-PAYMENT. See J.lMITATiON ACT, S. 20. 

PART PERFORMANCE. also T.P. ACT (1882), 
S. 53 A. 

'-^Applicability —/lireeement of sale — Subsequent 
unregistered atstgnment — Pos^esuon under — Effect of. 

An agreement of ^ ale nia Je in 1919 wis never put 
into effect and w.is later on set asirle by consent of the 
parties and r<-p/aced by a deerl of assignment in 1923 
which was executed Iiy the venilor in favour of the 
wife of the promisee under the agreement. But the 
vendee never got it registered. At a time when a suit for 
specific performance was barred by time, the vendor 
repudiated the assignment. 

Ifehf the doctrine of pait performance did not apply 
and the veiuke could not therefore rely on it to resist 
the claim of the vendor undf r the law in force prior 
to the enaf'tment of S. 53-A, T. P. Act, which paitiaUy 
imported into Iniha the Englisli equitable lioctrine of 
pait peiformance. flfurphy and Sen, / /.) NkmtulLA 
v. Safiaru. 156 I C. 779-8 R.R. 30-37 Bom.L.R. 
82 -A.I.R. 1936 Bom. 208. 

’^Applicability —Compromise decree — Money paid 
under — Party repudiating other terms — Permissibility . 

Whcie, during the execution of a tnoiiey dei ree an 
agreement w as arrived at between the parties to the 
effect that a certain amount was to be paid then and 
there, the lialanco to be paid in cash at a latei date and 
the remaining amount would be registered with certain 
trustees who had bten appointed by the judgment debtors 
to pay off their creditors and fiii that amount the decree 
holder was to receive i ateable distiibution from the 
trustees and the spot cash was paid then and there, held, 
that it was not open to the decree-holder to repudiate the 
other terms. By accepting the cash and the benefit 
of the compromise under the conipromis^j deciee he is 
clearly barred by the rule of estoppel and the doctrine of 
part performance from repudiating the other terms 
which are pait in no way illegal. (7V/t Chand, /.) The 

Bombay Co , Karachi v roshandas radhaki- 
SHAN. 36 P.L.R. 315 = A.I.R. 1934 Lah. 423. 

’’-Applicability — Contract should he specifically 
enfon cable — Miners property — Contract for sale of. 

One of the necessary condition.s for applying the doc- 
trine of jiart performance is that the contract to which 
the doctrine of part performance refers must be such as 
in Its own nature is enforceable. Agreement of sale of 
immovable property of a Hindu minor entered into on 
his behalf by his guardian is not binding on the minor 
.and enforceable specifically against him, even though the 
debts binding on the minor aie discharged by the consi- 
deration paid for ti e sale and consequently the doctrine 
of pait- perfoi malice does not apply to such a contract, 
t, Case law disc ) {Madkavan Natr, /.) NARASAYYA 
^ ^ 660 = 7 R.M. 24=A.I.R. 1933 

Mad. 364. 

" (ability — Non observance of statutory provi • 

sions. 

The doctrine of part performance has no application 
where the non-observance of the statutory provisions 


make the transaction ineffective. A.I.R 1926 P.C. 273; 26 
A.L J. 752 (F.B.), Foil. {Raza and Kisch, //.) AFSAR 
JEHAN V, Beche Lal. 7 Luck. 16 = 1 R. 1931 Oudh 
226 = 132 I.O. 66 - 14 O.L. J. 156 = 8 O.W.N. 279 = A. 
I.R. 1931 Oudh 288. 

'Applicability — Suit in ejectment — Plea of o?al 

contract of sale — Su<!tai liability. 

An averment of the existence of a contract of sale is 
not a relevant defence to an action in ejectment. If the 
contract is still enforceable, the defendant may found 
upon It to have the action stayed, and by suing for ‘speci- 
fic per forrnance obtain a title which will protect him 
fiom ejectment. But if it is no longer enforce.ible, its 
( part performance wall not avail him to any effect. Plain- 
j tiff purchased l7 plots of land which he leased to the 
I defendants for a term. On the expiry of the lease, plain- 
' tiff demanded possession and got possession of 8 plots 
only. He sued for possession of the 9 plots, in answer to 
which the defendant pleaded a settl 'ment l)atw’een the 
plaintiff and himself under which it was orally agreed 
that half the lands should remain with the defendant as 
owner and the other half only should be delivered to the 
plaintiff. 

Held, that the plea did not avail the defendant and 
could not Ije proved. {Murphy and Sen, J J.) CHAND 

Ahmeimlli 2 '. Ravji Tanaii. STBomL.R 246. 

fX\tnne of — Applicability ti N IV F Province. 

The doctrine of part perh^rinanco can be applied in 
theN.W.F. Province as elsewhere in Indi.i, but it 
cannot be applied so as to ovenide the provisions of the 
statutory law, e.g,., S. 49, Registration Act. Reference 
to the terms of the unregisteied agreement in support of 
the claim for a permanent right of ('ccupation is prohi- 
bited. (Middleton, /.C.) ILAM PIN r. SaFIULLAH 
NUR Din. 6 R.PesU. 57-1481.0 853-A.LR. 1934 
i Pesh. 17. 

“^Lea^e — fessee all along in possession — F re^h 

agreement of lease registered — Patta contemplated but 
never executed — Ltabtlity of lessee to efectment — Equity, 

Equity holds people bound by a contiact which, though 
deficient in some requiiement to foim, is nevertheless 
an existing contract. Wheie there w^as a complete and 
concluded contract betw’een the parties concerned, in the 
suit for ejectment, that contract was evidenced by a 
registered instrument, and had been followed up by 
performance of the material terms and conditions con- 
tained therein and the lessee, who had been all along in 
possession, continued to remain in possession after the 
expiration of the pre-existing lea'^e, the ineie fact that 
the contract contemplated the execution of a formal 
document, a patta wdiich was never clone within 3 years 
and so a suit foi specific performance of the contract 
for lease by the execution of a patta would have been 
barred by limitation, doe^ not entitle the lessor to eject 
the lessee. Equity will hold the lessor bound by the 
contract for lease. 

Held, on the facts, in view of the conduct of the par- 
ties there having been no lefu^al at any time in the 
matter of execution of a patta, time was not of the 
essence of the contract so far as the executions of a 
patta was concerned, the defendants right to specific per- 
formance of the contract for lease was not barred by 
effluction of time on the date, on which the suit for eject- 
ment was instituted by the plaintiff. (jGuha and Bartley^ 
//.) Subimalchandra Chatterjee V. Radha- 
nath Ray 60 Cal, 1372*149 10. 1000= 6 R.O. 679 
=A.I.R.1934 Cal. 235. 

— Lease — Possession by lessee after expiration of 

pre-existing lease ^Treatment as part-performance. 
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Where possession had been obtained before the agree I 
ineiit, the lessee having continued to be in possession ’ 
all along by virtue of an existing lease, possession after 
the expiration of the pre-existing lease, is only lefeiable 
to a con ti act for lenewal and may be treated as part 
performance of such contract. Doivell v , Dt'7k} 12 L.J. 
Ch. 158, Foil. {,Guha and Bartley^ JJ) SuriMAl 
CHANDRA CHATTEkJEK ta RaDHANATH RAV. 60 
Cal. 1372 -149 I.0. 1000 = 6 R C. 679 = A.I.R. 1934 
Cal. 236. 

T.ease — Verbal contract to permanent least — 

Btttldinfts erected lohcn contract specifically enforceable 
— Suit for eject ment — Bt^bt to specific performance 
ba r red — liffect . 

In 1913 a verbal agreement was made between appel- 
lant and respondent, for the grant t(3 the respondent by 
the appellant of a permanent Icrise of a small parcel of 
land at a total rent of Rs 80 per month. In anticipation 
of the execution of the lease, tlie respondent wis let into 
possession in June, 1913, and shortly thereafter, he erected 
certain stiucturcs on the Lind with the knowledge and 
approval of the appellant. At sometime in the course of 
the year 1914 the parties agieed that the lease should be 
a lease for five years* No lease was ever cxci'uted but in 
October, 1922, the appellant ‘^eived upon the respondent j 
a notice to quit, asserting that he was a monthly tenant, I 
and requiring the premises to be vacated by the 1st j 
November, 1922. This not being done, the suit was in* j 
stituted in the month of April, 1923, The structures were 
erected not in any rnist.iken belief by the respondent of 
his rights, whi' h ho correctly believed to be his ; not by i 
reason of any enjouragement or abstention on the p.irt | 
of the appellant, but by reason of the agreeni'^'nt which 
he was then entitled to eufoice against the appellant, 

Helif that the lespondent having allowed his right to 
enforce his contract to bec»)me barred was not cmtitled | 
to resist the appell int^s claim to possession, l)y referring ^ 
to a title the acquisition of which is forbiilden oy statute. ; 
If, on the other hand, the defendant’s right to enforce 
specific perform nice of the agreement had been subsist- 
ing at the (Lite of the suit for ejectment, the defendant 
could claim to hive executed in his favour by the plain- 
tiff an instrument in writing which he could duly have 
registered, the pLiintiff’s suit being stayed in the mean- 
time. Hat having allowed that right to become barred, I 
he cannot invoke the aid of the doctiine of part perfor- | 
mance. {Cord Rnnell of Killowenl) ARIFF 7a JaDU i 
NATH MaJUMdar. 58 I.A 91 = 58 Cal 1235 =IR. I 
1931 P C. 154 = 131 I.O. 762 = 33 Bom L.R.'913= | 
1931 M WN. 480 = 33 LW. 586 = 35 C.W.N. 550 = 
63C L.J. 359 = 8 0 W.N. 739-- 16 R.D. 354=A.I.R. : 
1931 P.C 79 = 60]VI:L J. 538(P.C0 i 

[Disc 14 P. 672 (695, 696, 715) (F.B.). F. 13 R. 274 
(F.B ). R. 61 r.A. 388 (390, 395. 366) (P.C.).] i 

Scope of doctrine . I 

An equitable doctrine like part-performance cannot | 
operate so as to nullify the statutory requirement of a | 
registered instrument. A I.R. 1931 P.C. 79, Foil. (^Maho- 
med Moor and Liiby. //.) MUKTESWAR TRIGUNAIT z/. 
Barakar Coal Co, Ltd. 162 1.0.498 = 7 B.P. 
205 = A.I.E. 1934 Pat. 646. 

PARTY WALL. 

See also (1) CO-OWNER. 

(2) CO-SHARER. 

(3) Basement. 

- — "'Rights of neighbouring owners — Erection of new 
tvall on portion of party wall — Legality. 

In the case of a party wall, the adjoining owners are 
tenants- in common and the wall cannot be treated as a 
wall divided longitudinal into two strips one belonging to 
'each of the neighbouring owners. One owner is entitled 1 
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to the use of the whole width of the top of the wall sub* 
, ject to a similar light of the defendants. The construc- 
tion of anew wall on half the width will amount to an 
ouster of the other owner. 3 E. and H. 1 and 14 Ch. 
n. 192, Ref. tv). {Shah Laf C /.and TValker, /.) 

Ganpat rai zL Sain Das. 12 Lah. 642=I.R. 1931 
Lah. 393 = 131 10. 233 = 32 P.L.R. 310=A.I.R. 
1931 Lah. 373. 

PASSING OFF. See Trade mark— Passing off. 
PATENT— Z/.i//'/// 4'^, ment — . ittitnde of com t — Art id e 
of utility. 

{ Where in an action for infiingement of patent it is 
j found that the patenc contaiiu both subject-matter and 
I utility, the Court shoultl appr'^al li the case with a desire 
to uphohi the patent as valid. {Lord Llanworthf) 
' James lewis Kraft v. Oi.ivkr Kenneth MC 
i Anulty. I R. 1931 P.C. 312-134 1,0. 664 = 1931 
iA.LJ. 1140 = 34 L.W. 923 -- A.IR. 1931 P.C. 279 
! (PC.). 

■ ——'lnfrin"cinent-—[niti,tliou — Grant of — Cowii' 
t/ons — J)nty of Court. 

In a patent action, the (hiurt befoie issuing an injunc- 
tion, will eii juire as to w’hat (-oii'^titutos the essence of 
the invention as claimed, and as to whether the defen- 
dant has infringed the pitenl, by taking the “pith and 
marrow” of the invention a^ cLiinieil. {JVadiay /.) 
LALLUHHAI CHAKIJBHM 7). CKIMVNI.AL CHUNH.AL 

&CO. 60 Bom 261 = 8 R.B. 346 = 161 LC. 393(2) 
= 37 BomLR. 665=A.IB 1933 Bom. 99 
■ ... Proof by patentee — Pfatnre of. 

The principle in pitent law' is cleir tli.it the patentee 
must define the nature of the invention anti disclose a 
process which pro'l'ices tlie lesult to be aimed at. If 
the patentee claims protection for a process for producing 
a result and that result lannot be pioduLe<l by the pro- 
cess, the consichiration (for the patent) fails and the 
piotection which is purchaserl by the promise of results 
Cannot survive the wed failure of he promise. (Case- 
law discussed.) {Lord Hauwyrthj) JAMES LEWIS 
Kra!) T V. Oliver Kenneth Mc Vnulty. IR. 1931 
PC. 312=134 IC 664 = 1931 A.L J. 1140=34 L.W, 
923 = A I.R. 1931 P C. 279 (P 0.). 

PATENTS AND DESIGNS ACT (II OF 1911) 

S. 2(8) — fnveation** — Meaning — Suhiect-inattcr of 
patent — Combination of things. 

The question whether there is an iiivtuilion is a ques- 
tion of fact. A new and useful application of an old 
principle may be a good subject-matter of patent. An 
improvement on something knowm may .ilso afford sub- 
ject-matter, so also a new combination of different 
matters alre.idy known. A patent able cornbination is one 
in which the component elements are so combined as to 
produce a new result or to arrive at an old result in a 
better or more expeditious or more economical manner. 
If the result of the combination is either a new article or 
a better or a cheaper article than before, the combination 
may afford subject-matter for a patent. The meie 
collocation of two or more things, without some exercise 
of inventive faculty, is nut, however, a subject-matter 
for a patent. {IVudia, J.) LalLUBHAI CHAKUBHAI 

z^. Chimanlal Chunilal & Co. 60 Bom. 261 = 8 
RB 346=161 I.O. 393 C2) = 37 Bom.L.R. 665 = A.L 
R. 1936 Bom 99. 

-Ss, 2 (8) and 10 — ^^P/e70 manufacture'^ — Mean- 

ing of — Invention f 

A new manufacture means not only a new article of 
manufacture, but also a new process or method of 
manufacturing something new. It does not mean a new 
principle of manufacture— a principle cannot be an 
invention — but means a new application of the princi- 
ples so as to produce a new method or a new manufaf % 
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lure, {fidiuniont, C, /. and Rangnekar, /.) LallU- 
BHAI CHAKUBHAl Z/. ShAMALDAS SANKAL CHANI). 
1631.0. 481 = 7 R.B. 234 = 36 Bom.L.B. 881 = A.I.R. 
1934 Bom. 407. 

— — S. 2 Manufacture'' — Meaning of. 

“Manufacture,” as defined by S. 2 (10) comprehends 
not only the pi eduction of an article but also the means 
or method of pioducin^:» it, so that a new process or an 
improvement of an old proi ess can be a manufacture. 
The subjec t matter of a patent must be a new manufac- 
ture or art, for if there is no new' manufacture or art, 
there is no subjed matter and therefoie no invention. 
{Wadia, J.) I.ALLUBHAI CHAKUBHAl V. CHiMAN- 
LAL Chunilal & Co. 60 Bom. 261 = 8 R B. 346 = 
161 I.C. 393 (2) = 37 Bom.L R. 666 = A.I R. 1936 
Bom. 99. 

S. 2(14 ) — * Proff ietor' — Meant rig. 

The proprietor must be the author or one who has 
acquired the desi^^n from the author or a person on 
whom suc h lights have devolved. {Ntamatul/ah and 
Rennet, JJ) MahOMVI) .ABUIJL KARIM MahO* 
KI) Yasin. 66 All. 1032- 153 IC. 214 = 7RA 
470 = 1934 A.L.J. 664= 4 A.W.R. 1094 -A IR. 1934 
All. 798. 

— S. 2(14) (b) — Acquire a deugn" — Meaning . 

To a( quire a design within the meaning of S. 2 (14) 
{d), means the transfer of propiietary rights in a design 
and not merely learning a de.sign. {Niamatullah and 

Benuct,//.) Mahomed Abdul Kaiom n. Maho- 
med Yasin. 66 All. 1032 = 153 I.C. 214 = 7 R A. 
470 = 1934 A.L.J. 664-4 A.W.R. 1094 = A.I R. 1934 
All. 798. 

— — S. 4 — Spettfi(ation of patent — Duty of patentee. 

It \is Incumbent on the patentee to pai ticularly describe 
and ascertain the nature of his inventiem in the specifi- 
cation, as the ambit of his invention is circumsciil-ed by 
the claims. (IVadia, /.) I.aLLUCHAI (HAKUBHAI 
7/. CHIMANI.AT, ('HUNILAT. ('(). 60 Bom. 261 = 8 

R B. 346- 161 I.C, 393 (2) = 37 Bom.L.R. 666= A.I. 
R. 1936 Bom. 99. 

S. 9 — " App/naiton'* — Undertaking not to pro- 

cecd wit/i the waiter till decision of application — If 
continues tiil dcctston on appeal. 

An “application” undej S. 9 also includes an appeal 
from an order thereon; where the Controller of Patents 
gives an undertaking not to proceed with the matter till 
“the decision of this application,” the undertaking does 
not come to an end with the decision of the original 
Couit. The decision of this application must be con- 
strued to mean the final deci'sion, i.e., decision of the 
appellate ('ourt; the undertaking will remain in force 
until then, or until the time for filing the appeal runs 
out. (Aer/ Williams and Jack, JJ.) DORMAN LONG 
& Co., T/ri)., V. jAGADi.sH Chandra Mahindra. 62 
Cal 696 - 39 C.W N. 673. 

■ S. 9 — Controller of patents — Discretion to grant 

or refuse the issue of subpoenas^'' After hearing the 
applicant and the opponent' whether includes witnesses 
The Controller of Patents must under S. 9 i.ssue sub- 
poenas on witnesses, if asked for by either of the parties; 
the words “aftei liearing the applicant and the oppo 
neut” in S. 9 cannot be read as meaning that the 
controller need only hear the applicant and the opponent 
and can ufuse to hear any evidence w hich either or Ijoth 
wish to adduce. “Ileaiing” means “hearing the party 
and his evidence.” (A^W Williams and Jack, //.) 
Dorman long & co., F/id. v. Jagadish Chandra 
Mahindra. 62 Cal 696 = 39 C.W N. 673, 

® (3) Appeal under — Governor-General* s 
tower to remand. 


PATENTS AND DESIGNS ACT (1911), S. 17. 

The Governor-General has, in an appeal against an. 
order of the Controller, power to remand the case to the 
Controller. The power of remand is not specifically given, 
under the Patents and Designs Act. But all the Courts- 
of appeal have inherent powers of remand, and the 
Governor-General in Council, as a Court of appeal has 
such power. {Lott Williams and //.) DORMAN 

I.ONG & Co , Ltd. V. Jagadish Chandra Mahin- 
dra. 62 Cal. 696 = 39 C.W.N. 673. 

S. 15 (4) — Reference under — Fresh petition to 

Court — Nec esst ty . 

Under S. 15, when a petition is referred for decision 
to the High Court under sub S. (4), it is the petition 
originally .submitted to the Governor-Genei al in Council 
which the High Court should dispose of. The applicant 
need not file a second or fresh petition in the High 
Court. Such a procedure is misconctived. {Kama, /.) 
INDIAN CA.SABLANCA.S HIGH DRAFT COMPANY V. 
MILLOWNERS* ASSOCIATION OK AHMEDABAD. 59' 
Bom. 564=157 I.C. 385 = 8 R B. 64 = 37 Bom.L.R. 
187 = AI.R. 1935 Bom. 195. 

— S. 15 (4) — Scope^P roccedin gs under — Nature 
of — Procedure — Amend ment — Additional ohjecti ons — If 
can be urged. 

On a reference to the High Court by the (if>vernor- 
General in Council, the matter ceases to be merely ad- 
ministrative and becomes a judicial proceeding, the par- 
ties to it being the patentee on the one hand and the 
objectors on the other; the Controller of Patents has also 
the right of audiencp. In such a proceeding, in the 
absence of any separate or special procedure, the ordi- 
nary rules of procedure followed by the High Court, 
devoid of its technicalities, should be adopted so far as 
they are applicable to the particular case. The High 
Court has jurisdiction to allow the objectors to file fresh 
objections adding further grounds of objection, if I hat- 
can be done under the law relating to the amendment of 
pleadings; and leave to amend the amendmtnts ought to 
be given when the petitioner is not taken by surprise. 
{Kama, /.) INDIAN CASABLANCAS HIGH DRAFT 
COMPANY V, MiU.OWNERS' ASSOCIATION OF 

AhmkdabaI). 59 Bom. 564=157 I.C. 386 = 8 RB. 
64 = 37 Bom L R. 187 = A.I.R. 1935 Bom. 195. 

S. 16 (5) — Enquiry under — Scope of — Profits 

made in foreign countnes — If to be considered. 

In considering an application for extension of a patent, 
it w'ould be legitimate for the Court to inquire w hat pro- 
fits the inventor had made since its registiation, and that 
inquiry may not be limited to What the inventor earned 
in his country but might include profits made by him in 
all countries whcic the invention was registered or ex- 
ploited. The Court in such case insists on a full dis- 
closure of the profits made by the inventor or his a.ssig- 
nees, and if the Court believes that there has not been 
a full or bona fide disclosure, it may summarily reject the 
application. {Kama, /.) INDIAN CaSaBLANCaS 
High Draft Company v. M i blown ers’ Associa- 
tion OF Ahmedabad. 69 Bom. 564=167 I.C. 385 
= 8 R.B. 66=37 Bom.L R. 187 = A.I R. 1936 Bom. 
196. 

S. 17 (1) and (6 ) — Application to Controller for 

amendment of specificaiion-r- Powers of Controllers — 
Interference by Court — Principles. 

In application under S. 17 for amendment of specifi- 
cation, made to the Controller of Patents, the latter has 
absolute powers to decide whether the amendment 
sought would make the specification claim an invention 
larger than and substantially different from that claim- 
ed in the original unamended specification. This power 
of the Controller is, under S. 17 (6), subject to an appeal 
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to the Governor General in Council. In such a case it 
is quite impossible for the Court to investigate the 
matter, and then by anticipation to prohibit the Con- 
troller f.om proceeding, on the assumption that his de 
cUion, when given, will be erroneous. To do so 
would be an usurpation on the part of the Court of the 
jurisdiction which the law has given to the Controller. 
\panckridge^ /.) NATIONAL CARBON CO. AND 
Bright Star Battery Co., In re, 61 Cal. 460 = 
152 I.C. 914 = 7 R.O. 329 = 38 C.W.N. 729 = A.I.R. 
1934 Cal. 726. 


PATENTS AND DESIGNS ACT (1911), S. 38. 

Ileld^ that the Civil Procedure Code was not appli- 
cable to proceedings before the Controller, lliough the 
principles of the Code had to be observed by him as 
being an authority exercising judicial or quasi- judicial 
functions ; and that the question whether and how far 
the patentee prejudiced his rights by his comluct in 
respect of the proposed application to the Court was for 
the Controller to decide. \Panck>jdgt\J,') NATIONAL 
Carbon CO. & Bright Star Battery Ho., in re. 
61 Cal. 460 = 162 1.C. 914 = 38 C.W N. 729 = 7 RO 
329 = A.I.R. 1934 Cal. 725. 


PATENTS AND DESIGNS ACT (II OF 1911). | 

S. 17 (1) and (7j — .Applicant fot amendment of spect' | 
ftcatton — Purdcti and nature of proof . 

An applicant for amendment of his specification has j 
upon him the burden of showing that his amendment 
falls within one or other of the thiee categories of dis- 
claimer, correction or explanation and that he is not 
claiming an invention which is substantially larger than 
or clitterent from that oiigmally claimed. The onus is 
not discharged unless his amendment is unambiguous 
and he establi.Nhes with sufficient ceitainiy either that ! 
this claim is merely one of those aiieacly coveied by 
some one oi more of theoln claims upon which he re | 
lies or that it does not comprbe an invention substan- j 


tially larger than or substantially different from that 
covered by tlie unamended specification l^Iord Tom/ in.) 


NORMAN Lethbridge Cowper v. Paper sacks i 


Proprietary, LTD. 1932 AO. 709 = I.R. 1932 P.‘ 


O. 31J = 139 I.O. 657 = A.I.R. 1932 P C. 266 (P 0.). 


S. 17 (9) — Suit, when pending — Appeal, if 1 

After judgment was pronounced by the C'ourt in a suit i 
for infringement of patent, an application was presented j 
under S. l7 of the Paten’s and Designs Act, to the Con- ; 
troller of PatPiUs for leave to amend the specification of j 
the amendment. The application was duly adveitised | 
under S, 17 (3) of the Act. Subsequently an appeal I 
w’as filed against the clet'iee in the suit. Objection was j 
raised to the maintainability of the application on the | 
ground that S. I7 (9) of the Act clepiived the Controller 
of all jurisdiction in the matter, as tlie action for in 
fringement was still to be regardeil as pending. 

Held, that the suit for purposes of S. l7 (9; terminat- 
ed the moment the C'ourt pronounced its judicial decision 
and could not be regarded as pending when the applica- 
tion was presented to the Control lor of Patents ; that 
“suit” (lid not inculde an appeal from the decree in 
a suit for infringement, under S, l7 (9), that an action 
for infringement meant action before judgment and that 
the filing of an appeal did not deprive the Controller of 
jurisdiction to deal with an application already presented j 
to him under S. 17 (1). {Panchrtdge, /.) NATIONAL 
Carbon Co. and bright star Battery Co.,/// re. 
61 Cal, 450=15210. 914 = 38 O.W N. 729 = 7 R 0. 
329 = A.IR. 1934 Cal. 726. 

S 18 and Civil Procedure Code, 0. 23, 

R. 1 — Apphetaton to Cou?t for amendment of specifi- 
cation under S. 18 — IVzihdra^oal ivithout leave — Fresh 
application to Controller of Patents — If barred. 

A patentee made an application to Court under S. 18, 
Patents and Designs Act, for amendment of specifica- 
tion, which W’as. however, dismissed as the same was not 
proceeded with. Subsecjuently they presented an appli- 
cation for amendment, substantially to the same effect, 
to the Controller, and objection was raised that though 
there wras no res juheata yet the application had in 
effect been withdrawn without leave of Court and there- 
foie barred the present appplication to the Controller, 
under the principles of O, 23, R. 1, C. P. Code. 

Q. D.— II— 144 


23- Off t nee unde r^ Me re imitation is not — 
Infringement or passing off necessaty to const it ate 
offence. 

Mere imitation is no offence unless there is an infiinge- 
ment of a patent or copyright or theie is attempt to 
pass goods as goods of another dealer or manufacturer, 
either by using a false trade mark or false description or 
a trade mark or description likely to deceive puichasers 
by a deliberate imitation of a genuine mark oi descrip- 
tion or by falsely giving out goods as the goods of some 
other dealers or manufacturer. {Staples, A. /. C.) IIaFI- 
ZULI AH Hamidullah S. K. Papa. *30 N.Ij.R. 45 
= 35 Cr.L J. 373 = 6 I R. (Nag.) 112= 146 I.O. 1084 
= 1933 Cr.C. 1423 = A I.R. 1933 Nag. 344. 

S. 2^— Infringement of potent— IVhat constitutes 

— Suit for damages— Onus of proof. 

A patent may be infringed in several ways, one of 
which is by using the inventh-n or any colon i able imita- 
tion thereof in the manufacture of ardclcs or by putting 
the invention in practice in any other way. A patent 
may sometimes be infringed by taking a pail only of the 
inveiuion, but that depends on whether the part for 
which protection is asked is a new and mateiial part, 
especially in the case of a combination. The question of 
infringement is a mixed question c/f law and fact. The 
plaintiff in a patent a-,tion has got to prove that his 
process has been counterfeited or imitated by the defen- 
dant. It is necessary for him to give the particulars of 
the bleaches constituting the alleged infringement of his 
patent rights. (ffWm, /.) LaLLLBHAI ChaKUBHAI 
V. Chimanlal Chunilal & Co 60 Bom. 261= 161 
I C. 393 (2) ■= 8 R.B. 346 = 37 Sem Ii R, 666 A. I R. 
1936 Bom. 99. 

S. 38 — Patent— Essentials of validity — Public 

user and private user — Distim tion, 

The two features necessary to the validity of a patent 
are novelty and utility, but the real test is the novelty of 
the invention. Novelty is essential, for otherwise there 
w<Juld be no benefit to the public and consequently no 
consideration moving from the patentee. A plea of 
want of novelty also includes ihe plea of want of subject- 
matter. Under S. 38 of the Patents and Designs Act 
there must be an absence of prior publication or of prior 
public user; and if the user is secret or experimental, 
the profits made by the inventor from his invention 
must not be excessive. There is a distinction under the 
section between public user and private user as also 
betw’een public user of the invention by working it com- 
mercially and public user of the invention from the 
point of view of publication. The public user of the 
invention for purposes of trade may, in certain cases, 
defeat a patent for want of novelty quite apart from the 
question of publication. It is also clear that if the 
public has once become possessed of the knowledge of 
the invention before the date of the appliration, no 
patent subsequently granted is valid. {fVadia,* J.) 

lallubhai Chakubhai V. Chimanlal Chunilal 
& Co. 60 Bom. 261 = 161 I.O. 393 (2) = 8 R.B. 34a 
= 37 Bom. L.E. 666 = A IE. 1936 Bom. 99. 
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S 38 — Scope — Public and private user, 

S. 38 flistinguishf's clearly between public user and 
private u^er. Whether a process has been publicly used 
or not is a question of fact. {Ptanmont^ 6\/. and 
Kan:^nekiir, J ) LAUJJBHAI ChaKUHHAI v. SHA 
mafIdas Sankai CHANi). 15310 481 = 7R.B.234 
- 86 Bom L R. 881 - A.I.R. 1931 Bom. 407. 

S. 38(1) — ''Public HseP'—lVhat amounts to. 

Under S. 38 if an arth le inanufactureu under a secret 
process is uf such a character that no one by txamining 
it can find out the ’•ecret of that manufacture, then the 
sale of that artirhi in publ'c cannot amount to public 
u‘>er of the process. Public use does not mean use by 
the public but use in a public manner and not '^ecretly. 
Public user which w'ould invalidate an invention or 
rather on account of wliieh an invention shall not he 
treated as a new invention must be the use of the inven 
lion in public. {Peaumont ^ C .J. and Ran^nckar^ / ) 
l.ALbUHHAI f flAKUBHAF V. SH AM ALDAS SaN KA! - 

CHAND. 153 10.481 = 7 R.B. 234 - 36 Bom.L R. 
881- A.I.R. 1934 Bom. 407. 

S. 38 (1) (a) — Public li^er or publication — 

IV hat coii^ttiutcs . 

Public user does not mean a user or exercise of the 
invcnti Jii b> the public, but a user or exercise in a public 
maimer, and that is a question of fact. If the invention 
is Inin^T put into practice hefoie and at the date of the 
tyrant, the ftrant will not be for a new invention or niami 
lacture, whether the inventton is bein^ practised by the j 
patentee himself or by others. A u^e of the invention i 
for purposes of trade may constitute a ptior user | 
invalidalint^ the patent, and a prior public sale of goods ; 
or articles treated according to the invention is a public i 
user of the invention, the sale being strong evidence of ! 
the user being commercial .ind not experimental. But 
to constitute evidence of public user the sale must be 
open and in the oiflinary way of business. The publi- 
cation of an invention by sale of the <ir tides treated by 
it for purpo'es of trade by the patentee or by others 
may constitute a prior user even if there is no pulilicalion, 
(IVad/a, /.) LAIA.DHHAI CHAKUHHAI ec CUFMANl AL 

("HUNILAL& t.’o, 60 Bom. 261=161 I.C. 393(2)- 
8 R.B 346 = 37 Bom.L R. 6G5 --AIR. 1936 Bom. 
99. 

S. 38 (1) (b) — Scope— Experimental user — 

C/u'i for profit — Dtsitnfiion — Ex^esuve profits — 
Tea, 

A prior user miqjht be of an experimental nature, i.e , 
what was genuinely necessary for the inventor to satisfy 
himself as to the practicability of his invention If it 
exceeds such limits anrl iscairiedon for profits, such 
usei will defeat the subsequent patent. But a distinction 
has to be drawn between the use of an invention for 
profit and ihei anying out of experiments which turn out 
successful and only incidentally bring in profit to the 
inventor. There is no test or authority laying down the 
limit beyond which the profits made by the inventor out 
of his invention aie deemed excessive. It is the inven- 
trir*'* profit alone that has to be considered. (tVadia^ /.) 
Lallubhai CHAKUBH U V . Chimanlal Chunilal 
&(:(). 60 Bom. 261=161 I.C. 393 (2) = 8 R.B, 346 
= 37 Bom L R. 666= A.I.R. 1936 Bom 99. 

S. 38 (1) (b ) — Seciet use of iniention — Right to 

patent. 

When there has been no more than a secret use of the 
invention by the inventor with a view to taking out a 
patent or the manufacture for the inventor and under 
injunctions as to secrecy by a manufacturer, the patent 
will be good. But this will not he the case where the 
jiegfet process has been used for profit or where the in- 


vention was communicated to a third person in a manner 
wliich both in law' and in equity allowed him to do what 
he liked with the invention. S. 38 allows a secret user 
for a reasonable profit. i^Beanm )ntj C .J, and Rang- 
nckar, /.) LaLLUBHAI CHAKUBAI v. SHAMALDAS 
SankalCHAND. 163 I.C. 481=7 R B. 234 = 36 Bom. 
L.R. 881 = A.I.R. 1934 Bom. 407. 

' Ss. 43 and 53 — Effect of registration — Suit for 

' infringement — Plea in defence that design is neither 
I new nor original. 

i No legistration under S. 43 is effei live, unless the 
j design or configuration sought to be protected is new 
and oiiginal and not of a pre-exi.sting common type. 
In a suit for damages for infringement of a registered 
design under S. 53, the defendant can be allow'ed to 
raise in defence a plea that the design is neither new nor 
original. i^Abdul Rashid. /.) BAKHSH v. 

(Ihulam \Iah(3MEd. 155 I.C. 319 = 7 R.L. 691 = 36 
P.LR. 731 -A.I.R. 1934 Lah. 709. 

S 46 (3) — Peyson entered as proprietor — EM- 

di Hilary value, 

Wheie a person is entered as a proprietor of register- 
ed de^ijn, there is not under the Act conclusive proof 
from the entry that the plaintiff is the proprietor of the 
design but that \s prima facie evidence that he is the 
proprietor. The plaintiff in a suit for injunction and 
datnages for infringement of registered design, has 
therefore the advantage that if no evidence at all is 
given, then the ceitific'atc Is sufficient evidence that he 
IS the proprietor. {Niamitullah and Pennet^ //•) 
Mahomed abdul Kaki.m v, Mahomed Yasin. 56 
AIL 1032 = 153 1.0. 214 = 7 R A. 470 = 4 A. W.R. 
1049 = 1934 A.L J. 664 = A.I R. 1934 All. 798. 

-S. 63 — In frill element of registere I dengn — Suit 

for tnf unction and damages — PUas open to defen- 
dant. 

Where a suit is filed for injunction to restrain defend- 
ants from using a certain design which plaintiff has 
registered and for damages, it is open to the defendant 
to pie id tha^ the pldntilf was not the proprietor of the 
partioulai design and that it was not a new invention or 
design of the plaintiff on the date of his registration. 
The onus of piovlng this is on the defendants. 25 All. 
493, Kel. on. {Wiamatultah and Pennet. J J 1) 
Mahomed Abdul Karim v. MAHriMEi) Yasin. 
56 All 1032=1531.0 214=7 R. A. 470= 1934 A.L. 
J. 664 = 4 A.W.R. 1094 = A I.R. 1934 All 798. 

■■ B. 53 — Offence under — Damage. 

The question of actual clunige must always be 
seriou''ly considered when allotting penalties for the 
various olfences uti lor this sectioi. ^Cunliffe.. /) 
Calico Printers’ association, Ltd. v. Hajee 
Yusoof Fateh Mahomed. 148 I.C. 315=6 R.R. 
217 = A.I.R. 1933 Rang. 240. 

Ss. 63 and 2(14) — 'Registered proprietor — 

Meaning. 

The w'ords ‘registered proprietor’ mean a person who 
is in fact the proprietor and who has also been registered 
as such and not merely a person who is registered as a 
pioprietor. i^Ntamatullah and Pennet., J MAHO- 
MED Abdul Karim v. Mahomed Y;isin 56 All. 
1031 = 1531.0. 214 = 7 R.A. 470 = 1934 A.L. J. 664 = 
4 A.W.R. 1094 = A.I.R. 1934 All. 798. 

— — Ss. 63 and 43— Suit for infringement of regis- 
tered design— Plea in defence that design is neither new 
nor oiiginal. PATENTS AND DESIGNS ACT, SS. 

43 AND S3. 35 P.L R. 731 « A.I.R. 1934 Lab. 709. 
—3. 63 (2) —Notice— Contents. 

It is not necessary in a notice under S. 53 (2) (^) 
warning the defendants of their liabilty that the words 
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PAT. H.C. aEN. STTLES AND OIR. ORDERS 
(OIVILj, Ft. 1, Ch. 1, R. 13. 

of the statute should be rigidly followed. It is enough | 
if the defendants are not under any misapprehension 
'when they rRCeive the notice. {Cunlt/fe^ J ) CALICO 
PKIN^ERS' ASSOCIAllON, LTD. v, HAJEE YUSOOF 
Fateh Mahomed. 1481.0.315 = 6 R.R. 217=A.I. 
B. 1933 Bang. 240. 

PATNA HIGH COURT GENERAL RULES 
AND CIRCULAR ORDERS (CIVIL) PART 1, Ch. 

1, Rr. 13 and 16 — hffect — Shenstadar of Mnnuf Coutt 
— Power to a'imintittr vat/i, 

Dibtiict Judges have power under R. l5 and S. 139 
(^), C. P. Co.'e, to appoint Commissioners to administer 
oath on affidavit generally and without restriction to a 
particular area or class of a case. If there is such an ; 
order the Sheiistadar of a Munsif Court has authority to 
receive and attest affidavit referring to an appeal pend- I 
ing in the Court of the District Judge. If a Sheristadar | 
of a Munsif Court receives the affidavit in exercise of the i 


PAWN BROKER. 

Mahton V . Kamakhya Kara van Singh. I B. 
1932Pat. 177 = 138 I.C. 334 = 13 Pat. L.T. 264=A. 
I.R. 1932 Pat. 217. 

—- Oh V, R. ll.^P^ahdiiy of, 

S. 33, C. P. Code merely states that the decree shall 
follow the judgment; it in no wa} precludes the Court 
from following the practice of prtparing a decree when 
an application is made, and it does not preclude the 
High Court from making a rule, that where a dcr'ree is 
' unnecessary no decree be prepared. 42 Cal. 999, Rel, 
, on. ami Varma, J J,') LaCHMINARYAN 

I TLKRIWAI.A V, JOGESH ('HANDNA LAHARE, 13 Pat. 
'371 = 149 I.C 142 = 6 R.P. 570 - 15 P.L.T. 649 = A. 
I I.R. 1934 Pat. 266. 

Ch. VI, R. 6 — Scope — Appeal — Scheme suit — 

High Court in appeal directing District Judge to frame 
scheme — Older of District judge appointing Mutawalli 
— Appeal by unsuccessful candidate — Competency, See 
C. P. Code, S. 92. 14 Pat 236. 


powers conferred on him by K. 13, then no . 

‘doubt his jurisdiction is lirnitefl to matters arising with 
in and subject to the jurisdiction of that Munsif. but 
the issue of process of the District Judge’s Court through 
the Nazarat of the Munsif is a matter arising within and 
subject to the Munsif’s jurisdiction and the Sheristadar ^ 
can receive and attest an affidavit in that matter, 
land.J,) HANKEY LaL v . RAM PADARATH SINGH. 
14 Pat.L.T. 635-1933 Cr.C. 1536= 147 10.712(2) 
= 6 R.P 370 = 35 Cr.L.J. 459 = AI.B. 1938 Pat. 713. 

PATNA HIGH OOXS^T Review— Apphea^ 

tion for — Copy of judgmcfit filed after iimttatton — 
Sufficiency — Limitation Act^ S. 5 

The rules of the i’atna High Court do not expressly 
provide that in the case of an application for review, the 
application should be accompanied by a copy of the 
judgment or order sought to be reviewed although the 
practice of the Court has been not to consider the appli- 
cation a'^ competent without a copy of the judgment or 
order sought to be review'ed. Early steps should be i 
taken for the necessaiy amendment of the rules so as to j 
bring them into conformity with the existing Practice of 
the Court, Where an application for review is filed in 
time without a certified copy of the judgment accompany- 
ing the application, and .such copy is filed beyond time 
(an uncertified copy originally filed with the application 
having been objected to as insufficient), and an apolica- 
tion under S. 5 of the Jamitation Act is also filed for 
extending the period of Liniit.aiion. 

Held, under the special circumstances of this case, the 
application under S. 5 of the Limitation Act should be | 
granted and the application for review should be 
held to be competent. {Fazl Ali^ /.) MaHABIR 
Singh v , Haldeo Singh. 157 I.C, 966= 8 R P. 166 
= 16 PatL.T. 595 = A.I.R. 1936 Pat. 486. 

• Ch. II, B. 13 —Application under O. , 


Ch. VII, R. 2 — Letters Patent appeal — Limitation 

for — 'Pi me taken in obtaining copy of judgment — 
Deduction of —Permissibility — Limitation Act (1908), 
Ss* 12 and 98 {as amended^. 

The amended S. 29 of the Limitation Act makes S. 12 
applicable to all special and local laws but the rules of 
1 the High Court do not come under that category. Under 
I the Patna High Court Rules, a copy of the judgment or 
, decree is not necessary for filing a Letters Patent appeal 
j and s'o the time taken for obtaining a copy cannot be 
j deducted in computing the period of limitation for a 
Letters Patent appeal {i.e, thirty days). {Courtney 
\ Pe/rel, C. /. and P'aima, /.) MUKUND MaHTO Z'. 
Niranjan Chakravakty. 151 IC 107 = 7 R.P. 
64-16P.lt 301= air. 1934 Pat. 363. 

Ch.VII,R 19 — Decision of Stamp Reporter — - 

Re-opemm^ during hearing of appeal — Pei missibility. 
Under R. l9 of (’haptei VII of the Patna High Court 
Rules, the Stamp Reporter would be required to take 
action if he found that a memorandum of appeal which 
was insufficiently stamped had been accepted by mistake 
or inadvertence as sufficiently stamped and it cannot be 
said that when the appeal is once admitted and register- 
ed, the functions of the Stamp Reporter are necessarily 
at an end. Where the law’ w’as changed after the deci- 
sion of the Reporter by reason of a bench decision of the 
High Court and additional Court-fee w'as sought to be 
levied under the later decision. 

Held, that the action of the Stamp Reporter w’as 
valid in law. (James, J.) SideSHWARI ProSad z/. 
Ram Kumar Rai. 12 Pat. 694 = 6 I.R. (Pat ) 2 (2) 

I -1441.0.684 = 14 Pat.L.T. 180 =A.LR. 1933 Pat. 
I 234. 

1 PATNI. See (1) BENGAL PATNI REGULATION (VII 
1 OF 1819). 

I (2) B. T. ACT (1885), Ss. 178, 179 and 195. 


P, 8, C. P, Code — Registrar — Power to hear. 

The Registrar of the Patna High Court has no power, 
under the High Court Rules, to hear an application 
under O. 4l, R. 8, C. P Code. {Kulwant Sahay and 
Scrope, JJ.) NARKU MAHTON KamAKHYA 
Narain Singh. I.R. 1932 Pat. 177= 138 I.C. 334= 
13 Pat L.T. 264 = A.I R. 1932 Pat. 217. 

Ch. Ill, R. 12 — Affidavit — Sufficiency of. 

Where in support of an apfilication for .stay, the 
affidavit of the cleric of the petitioner’s advocate was 
filed to the effect that he believed in the truth of the 
information contained in certain letters received by him 
from an Advocate in the mofussil and from the petitioner. 
Held, that it was a good affidavit within the meaning 
of R. 12. (^Kulwant Sahay and Scroope, JJ.) NARKU 


(3) LAND Tenure. 

Minerals — Rights of Patnidar. See MINERALS. 

58 I A. 228 = 61 M.L.J. 632 (P.O.). 

Rent. See B.T. ACT, SCH. HI. 

PATNI REGULATION (VIII OF 1819). .9*?^ 

Bengal Patni Regulation. 

PATNI SALE. See B. T. Acr, SS. 167 AND 195. 
PATTA — Evidentiary value of. See LAND TENURE. 
Ryot WAR! tenure. A. I.R. 1931 Mad. 613. 
PAUPER— Appeal. See C. P. CODE, O. 44, R. 1. 

Suit. See C. P. CODE, O. 33. 

“PAWN BROKER”— Meaning of. Burma 
Municipal Acr (1898), Ss. 142 and 140. 13 Rang. 
32=A.I.B. 1935 Rang. 104. 
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PAYMENT INTO COURT. 

SW(1)C.F. Code, O. 34. 

(2) T. P. ACT, S. 83. 

PEDIGREE. See EVIDENCE ACT, S. 32. 

PENAL ACT. See INTERPHEI ATION OF STATUTES. 
PENAL CLAUSE. See COMPROMISE. 

PENAL CODE (XLV OF ISeO)— Spec /a/ /aw— 
Offence undtr Salt Act, 1882 — Whtthcr punishable 
under Penal Code. 

Doing anything in crntiavention of Ihe Salt Act or of 
any rule made thereunder is not a separate offeni e 
under Penal (.’ode. Similaily the abetment of an act 
in contravention of the Salt Act or of any rule 
made thereunder is not a sepaiate offence under the 
Penal Code. 6 O.C. 153, Ktf., 6 Mad. 249, Dist. 
(JVaztr Hasan., C.J. and Pullan.J.) MOHANl AI 

Saksena V. Emperor. 7 OWN. 896=- 128 T C. 
221-32Cr.L.J. 101-1930 Cr.C. 1161 -A.IR. 1930 
Oudh 497. i 

— Ss. 3 and 4 — Con spit acy to chat committed out' | 

side Bttitsh India — Con^pitatots cannot be ttiediu'^ 
Btitish India. \ 

Where persons are foreigner'^, residing outside British | 
India, before they can be tried for any offence by a j 
Court in Htilish India, siuh offente should have been j 
committed by them in British India. Where therefore , 
the otfence of ( on^piracy to cheat is committed outside 
British India, puma facu\ they cannot be tried for that 
offence ill British India. {Supchand ^ J C . and Lobo, 
A./.(\) GOKAI.DA.S AMARSI E 7\ TvMPFkOK. ,27 S. 

L.R. 392-148 I.C. 135 (2)- 6 R.S 180-35 Cr.L J. 
686 - 1933 Cr 0. 1130 - A I.R. 1933 Sind 333. i 

[R. 2S S.P.R, 119(134).] j 

— S. 4 — Place of crime pt^x'ctns nature of offence. 

The doctrine that the law of the country where a ; 

crime has been committed governs the nature of the . 
offence and that the Courts of that country alc ne have 
jurisdiction to tiy the offender is a well established ! 
principle (^f in t^•l national law. f^Riipthand, JC. and i 
Lobo, AJ CD GoKAI DAS AMAKSFE Empi<kor. ! 
27S.LR. 392- 148 I C 135(2)-6RS 180-35 Cr. 
L.J. 685= 1933 Cr C 1130 =-- AIR 1933 Sind 333. i 

S 4 and Criminal Procedure Code, S. 188— i 

Scope and effect of — Act (onin)ilted beyond British 
India — Offence, if triable in British India — Piocerlure. j 
See Cr. P. Code, S. 188. 37 Bom.L R. 886 = A.I.R. 

1935 Bom 437. i 

S. 6 — Genet al and special Acts — Offttice falling 

under both — I*t occdttte. 

It cannot be laid down as a general rule of law that 
where there is a special law making a particular act an 
offence and providing penalties for such an offence, the 
general law’ must be held to be inapplicable. It is pcs- 
sible that the same act may be an (fffence under tw’o 
different Acts, and both may be applicable siniultaneous 
ly, and the offender may be prosecuted and convicted 
under either Act. But where the offence falls strictly 
within the provisions of a section of a special Act and 
does not go btyond it, it would be more appropriate to 
prosecute the ( ffender and convict him under that special 
Act, lalhtr than fall back upon a more general law 
which prescribes a heavier penalty. S. l6 and Kule 27 
of the M('tor Vehitles Act and S. 279 I F.C., considered. 
{Sulaiman, J,) JlWA RaM FMPEKOR. I R. 1932 
All. 219=136 I.C. 671=33 Cr L J. 309=1932 A L 
J. 619= 12 L.R. 168 (Cr.)=1932 Cr C. 89=A.IR. 
1932 All 69. 

S. 6 — General and spe<.iallaU' — Offttice under 
Salt Act., 1882 — Cotivtcit m untiit Pinal C tde. 

Where an act is an < fftnee unoer specific law’ and 
such an offence can also be punished under that specific 
Jaw, that law and not the general law would apply. 


PENAL CODE (1860), S. 21. 

{Waztr Hasan, C.J. and Pullan, J.) MOHANLAL 
Saksena v Emperor. 7 O.W.N. 896=128 I.C. 221 
= 32 Cr.L. J. 104 = 1930 Cr.C. 1161-A.I.E. 1930 
Oudh 497. 

■ ” ■ S. 6 — Mysore Panehayats Regulation {II of 
I 1926), S. 62 — A sault cn Panchayat Inspector — Prosc^ 

( cutivn under Penal Code — Proptiety, 
i If sufficient punishment cannot be given under the 
I special law, there is legally no prohibition to the sentence 
prescribed under the Penal Code being given by charging. 

, the accused with an offence under the Penal Code also. 

I In case of an as.'jault on the Panchayat Inspector while 
I he was on duty, S. 62 of the Mysore I'anchayat Kegula- 
I tion does not apply and a prosecution under the Penal 
■ Code is jimtified by S. 5 of the Penal Code, especially 
, when S. 62 of the former Kegulatic>n dees not prohibit 
prosecution under any other enactment. {Doraiswami 
Jver,C J.) Vefrabhadrachari, litre. 36 Mys. 
H.C R. 72= 9 Mys L.J. 156. 

— — S. 19- Judge — Member of village panchayat. 

( R. P. CODE, S. 197. 18 N.L J 177. 

S. 21 (10) — Ccnstiutiioti-^^' P'or any secular'^ 

nftimon purpose if any ullage, tiwn or district — 
Mianitig and tffect of. 

The clause, “for any secular common purpose of any 
village, town or clmtiict,” in S 21 (10), I. P. Code, 
governs the section; and the mnnty must be received or 
expended for a public purpose {Mutphy and Sm, jjf) 

Emperor v. Shrii har Mahadio Paihak. 36. 
CrLJ. 632 = 7 R B- 362 = 1936 Cr C 70=164 1.0. 
70=36 Bom.L R. 1133= A I.B. 3t35 Bern. 36. 

— g 21 (10) — ^'‘Public setzant'' — Chairman of Co^ 

ope tat we Soiteiy. 

A Chairman of a Co operative Society is not a “public 
seivanP* within the meaning of S. 21 (10), I.P. Code. 
{Murphy and Sen, JJ) EMPI-ROR r/. ShRITjHAR 
Mahadeo Pathak. 36 Cr L.J 632 = 7 R B 352 = 
1935 Cr C. 70 = 154 I.C. 600 = 36 Bom L B. 1133 = A. 
I R 1935 Bom. 36. 

S. 21 — Public Sirzant — Lamhardar , 

A lambardar performs the public duty of collecting 
land revenue and is remunerated by a commission know’n 
as “pachotra.^^ Therefore a lambardar is a public ser- 
vant within the meaning of S. 21. But a lambardar 
engaged in collecting '‘^haq hua^' or a village cess and no 
I other due does not act in the execution of his duties as 
I d Government servant, ^'Hoq bua^' is a t'ue coming 
I within the definition of village cess and is therefore not 
I recoverable as land revenue {Middleton, J.CD SAID 

Muhammad I MPi^ROR. 1601.0 193= 37 Cr.L J. 
283= 8 BPesh. 103=1935 Cr.C. 1311 = AIR 1935 
Pesh. 189. 

— S. 21 — '''Puhlti setzanf^ — Municipal Councillor, 
A Mnnicipfil Coui'c illor, prior to the amenc'nicnt of 
S 45, Bc-mbay District Municipalities Act (III of 1901), 
by Bon'bay Act XXIV of 1930, was a public servant 
within the meaning of S. 21, Penal Code. 5 B H.C. 
Cr. 10 and 8 B.II.C Cr. 39 (F.B.), Ref.; 3 Cal. 758. 
Lxnl. {Ferrers, J.C. and Aston, A./C.) SUGAN. 
chand 7>. Naraindas. 141 I.C. 630= I R. 1935 
I Sind 60=34 CrLJ. 171 = 1932 Cr C. 792= AIR. 
1932 Sind 177. 

— S 21 — Public setian^ — '^Specifically authorized'* 

— Person acting as candidate peon executin g uarr ant. 
The cc’mplainant who had for .sc me lime been enrolled 

as a candidate peon in accordance with R. 30 of the 
Patna High Court General Rules and Circular Orders 
but who got no pay or remuneraiic^n and had the chance 
of being appointed as a civil court process server when 
' a vaccancy occurred was entrusted with the service of a 
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PENAL CODE (1860), S. 21. 

warrant of attachment of movable properties, which 
had been issued in execution of a decree. He went to the 
house of the judgment-debtor and attached his movable 
property and while so acting was a'»saulted by the son 
of the judgment debtor who also took back the property 
Heldy that the complainant w'as a ‘public servant’ 
within the meaning of S. 2 1, I.P. Code. (Scroop/f and 
Agativala^ //.) EMPKKOK v. RAM CHANDRA SAHU. 
12 Pat. 184 = I.B. 1933 Fat. 166 -142 I.O, 688-34 
Or.L J. 391-14 Fat.L.T. 16 -1933 Or.O, 618-A.I.R. 
1933 Pat. 187. 

' S. 21 — Public servant — Talnq Board President, 
The President of a T.iluq board is a public servant. 
52 M. 446, Foil {Ftrrers, J,C. and Rupthand^ A.J C.) 
Hidayatullah V. Emperor. I.R. 1933 Sind 63- 
1411.0. 683 = 34 Cr.L.J. 191 = 27 S.L.E. 3-1933 
Cr.C. 625 = A.I.R. 1933 Sind 161. 

— — — g 21 — Schoolmaster — If ^public servant*, 

A schoolmaster is an otiicer of the education depait 
ment maintained out of the State Revenues, and is a 
“public servant” under S. 21, I.P. Code. {Mahadevay- 
ya, C /. and Sankar anarayana Rao, Jf) LaS liABA v. 
Government OK MvsoRE. 12 Mys.L.J. 133=39 
Mys. H.C.R. 406. 

— S. 21 (10) — Public servant '-Poll contractor and 
sen ant under him. 

A toll contractor and also servants employed by him 
under S. 11 of the bonibay Tolls Act are public servants 
within the meaning of S. 2l (10), I.P, Code. (^Murphy 
and Sen, JJ,) Kmpekor r/. SuLEMAN ABBA. 1935 
Cr.C. 25 (2) = 164 r.C, 657 = 7 RB 337 = 36 Cr.L.J. 
516 = 36 Bom.LR. 1124-A.I.R. 1935 Bom. 24. 

- - ~S. 24 — '' Dishonestly' — Intention to convert to 

one's (TiUn use not necessary. 

Where the accused manifestly took away certain bam- 
boos with the intention of causing wrongful loss to the 
proprietors who were entitled to them the intention of the 
accused is dishcjiiest within the meaning of the word as 
used in the Penal Code, and the fact that the accubtnl 
had no intention of converting the bamboos to their own 
personal use is immaterial. {James, /,) LaL MAHOMED 
z/. Emperor. I.R. 1931 Pat. 219= 131 1.C. 639 = 
32CrL.J. 739-12PatL.T. 566=1931 Cr.C. 785 
(2) = A.I R. 1931 Pat. 337 (2), 

— ■ S. 24 — ' Dtshofn sHy' Meant n 

The word “cIi.slionestly“ in S. 24, I.P.C., is used in a 
technical sense which is at variance with it.s popular 
significance as implying deviation from probity. A dis- 
honest intention may be presumed only if an unlawful 
act is done or if a lawful act is done by unlawful mean>. 
iBaipat, /,) SarSAR SINGH v. EmpeROR. 151 I C. 
366 = 7 R A. 163 = 35 Cr.L.J. 1307 = 1934 A.L J. 749 
-3A.W.R. 682 = 1934 Cr.C. 901-A.I.R 1934 All. 
711. 

S. 24 — Dishonest — Test. 

The question whether the act of the accused was 
dishonest or not dots not as a matter of fact depend on 
the ciuer,tion whether wrongful gain or loss was actully 
caused. I'he determining factor is the intention with 
wdiich payment is marie. A.I.R. 1915 Mad. 600, Ref. 
iFerrers, J.C. and Aston, A.J.C.) DH ARAM DAS LILA- 
RAM i/. Emperor. 1401.0 647=I.R. 1933 Sind 1 
= 34 Cr.L.J. 51 = 1932 Cr.C. 733= A.I.R. 1932 Sind 
169. 

— — S. 2B— ^Counter ferti ng" — tVhat is. 

It cannot be said that counterfeiting is an offence 
which is made up of parts of possessing the mould for 
counterfeiting and the act of counterfeiting. ( Jack, J.) 
ABDUL SOVAN V, JITENDRAN.ATH DUITA-I.E, 1933 
Cal.830 = 134 I.O. 446 = 32 Cr.L.J. 1171 = 1931 Or.O. 
:697«A.I.R. 1931 Oal, 446, 


PENAL CODE (1860). S. 32. 

S. 28 ^Infringement of trade niark-^ Evidence, 

Where in a ca'C of alleged counterfeiting of a trade 
mark, the trade mark similar to that of the complainant 
had been moulded in the glass of the bottles on which 
j the name of the hair oil had also been moulded, 

I Held, that acrortling to S. 28 it must be presumed 
^ that the accused intended to sell that hair oil in those 
; bottles and thereby Cause deception. In this case, the 
j onus was on the accuseil to show that in making these 
; bottles he harl no fraiululent intention. {Jack, Jl) 

i Abdul Sovan v. Jitkndk xnath Dutta. IR. 1931 
; Oal. 830 = 13410.446- 32 CrLJ 1171 = 1931 Cr.C 
697 -A.I.R. 1931 Oal. 445. 

j S. 29 — “Document” — Definition of — Applicabili- 

; ty to Press (Emergency Powers) Act. Sc EVIDENCE 
Acr, S. 3 “OOCUMENr. 4 A.W R 488. 

30— Valuable secunty”' — Dill for goods with 
endorsement of receipt of pay.uc.U by ( neque— If valu- 
able security. See PENAL CODE, S. 420. 39 C W N 

1182. 

S. 30— K al liable security — Promissory note got 
by force fi om minor. 

I A promissory note which minor boy was forced to 
j execute after being beaten is a valu.'iblc sedulity w'ithin 
j the meaning of S. 383 rea-l with S 30. On the face of 
I it the document created a h g.d liability and it is 
; immaterial that it might subsequently upon certain 
j evidence /leing given, be held to be of no effect against 
the executant. For tliis purpose, no ilistinction exists 
j between void and voidable ilocuments. {MiHplitrs.m, J.) 

Ram IMakain S\hu z/. Empkkdr, 6 I.R (Pat.) 270 
I =146I.C. 619(1) = 36 Cr.LJ. 128 16 P.L.T 66 = 
i 1933 Or 0 1333(1) -A.I.R 1933 Pat. 601 (1). 

1 ■■■'S. 30 — Valuable sccuuty — Tranat pass under 

S. 40, A^fa/n P'orcst Regulation — "Or iginul" and 
I *\itiplt< ate'\ 

The original transit pass under S. 40, Assam Forest 
^ Regulation is a valuable .security within the meaning of 
S. 30 of the Penal (.ode for it creates a right to traiis- 
; port forest produce, an action vvhh'h without the transit 
■ pass is an olfence punishable with fine and imprison- 
j mtnt. The ‘original’ of the pass is thtrefure a valuable 
: security, though it is only the duplicate that is intended 
! to be used. {Pan-kndire md M.C. G/iose, J.) 
\ SUPEKIN PENDENT AND KKM EM BR \N(:kK UK I. E(3AL 
; Akkairs, Bengal daulat Ram Mddi. 69 Cal 
i 1233 = I.R. 1932 Cal. 504 - 138 I.O. 705 = 33 Cr.L J 
; 685 = 36 O.WN. 505 = 65 O.L J. 349 = 1932 Or.O. 
I 337 = A.I.R. 1932 Cal. 390. 

j "" ’"S. 30 — ^Viii liable security' — tV/iat constitutes, 

I An administrative order of the Superiiiteiuient of a 
i Couit of Session addressed to the Nazir directing him 
J to release an accused on bail is not a ‘valuable .security,* 
\ {From field and Dnnitia. J J.) Emperor SHER 
I Alam khan. 35 Bom.LR. 1062 = 1933 Cr.C. 1598 
|=147lC 879-6R.B 221 = 35 Cr.L J. 479 = A I.R, 
I 1933 Bom. 494. 

3. 32 — *Act* — lll/ieu tui hides omission. 

Under S. 32, I.P. Code, an omission is no doubt 
inclufled in an act. but it is iiv umbent that such an 
omission must be illegal and the onus lies on the prose- 
cution to .show that the omission vviiich is being treated 
as an act, W’a.s either an offence or was prohibited by 
law or was one which furnished grouiKls for a civil 
action as reijuired liy S. 43. An inaction which is not 
shown to be illegal would never amount to an act under 
the Penal Code. ( Dm Mahomed, /.) BaSHaRAT v. 
\ Emperor. 36 P.LE 37 = 163 IC. 222 = 7R.L. 407 
= 36 CrL.J. 308 = 1934 Or,C. 1127 = A.I.R. 1934 
I Lah. 813. 
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— S. 34 — — Meaning of — Senes of acts in j 
pursuance of common inttniion , j 

The word “Act” includes a series of acts, and S. 34 ! 
contemplates, amongst other things, a seiies of acts done j 
by several peisons, some perhaps by one of those per- | 
sons and some by another, but all in pursuance of a I 
common intention. Where the accused who was in the ' 
company of otheis who had fired shots did not try to ' 
run away or even to try to prevent his companions doing ! 
what they did but he was seen putting his hand on his • 
waist belt where lay a dagger to wound those who were . 
surrounding him,. i 

Held ^ he also was guilty of the murder like his com* | 
panions, {l^attcison and Cunltffe^ J J.) LMPKKOK v . ; 
Motilal Mai.mk. 157 I.C. 829-36 Cr.LJ. 1220= i 
1936 Or.C. 902=39 0 W.N. 199- A.IR. 1936 Cal. 1 
526. I 

— — g 3 ^ — A])j)lii al)ilil> — Author of injuiies not 
known — Constructive liability for offence under S. 304. 
See PENAL (.ODE, S. 304 A.I R. 1933 Rang. 340. 

S. 34 — Applnahtlity — Death due to assault by \ 

more than one. 

When more persons than one assault another, the ; 
result of which is the death of that man, it is not neces- , 
sary to prove which jiarticul.rr wound w'as caused by j 
which p.irti( iil.rr aci used and who inflicted the fatal 
wound. Suf h evidence in most cases will not be avail- 
able. S. 34, I.P. Code, has been enacted to prevent : 
miscarriage of justice in su( h cases and all are lesponbi- 
ble for the death, if assault is made in furthernme of 
common intenion. {Mahomed Noor and lMhy\ JJf) 
Mahabik Singh v. Emperok. 162 I.C. 591 = 16 
PatL.T. 819 - 36 Cr.L J. 146-7R.P. 208 = 1934 
Cr. 0. 1218 A I.R. 1934 Pat. 666. 

S. 34 -’Applti ability — Joint assault with hatchets 
and dangs — Common intention — Infereiuc of. 

When two or moie persons set on to another armed 
with hatchets and clangs, it may safely be assumed that 
their comincjii inlenti(»n wa^ to give him a thorough 
biding and it may also be safely assumed that all W’ere 
cognizant of the fact that the hatchets will be used and 
that very serious injuries were likely to be inflicted. S. 
34 of the Pena! (Jode is proper ly applicable to such a 
case, {/hoadavay, J.) ZULMKAK 7/. Emperor. 6 
I.R. Lah 45 (l; =144 I.C. 1018 = 34 Cr.L.J 911 = 34 ' 
P.L.R. 801 = 1933 Cr.C. 1386 = A.I.R. 1933 Lah. 927. | 

S. 34 — Applicability —Knowledge that anothei 
is in illegal possession of aims — S. 34 not applicable — 
No conviction. See ARMS ACT (1878) , S. 19 (/). 60 
Cal. 618 - A.I.R. 1933 Cal. 132. 

S. 34 — Applicability — Mere presence at the time 

of offence. 

The mere presence of a person at the time of the 
commission of an offence by his confederates is not in 
itself sufficient to bring his ca.se w'ithin the purview of 
S. 34, I. P. (’ode, unless the community of design is 
proved against him. {Dm Mahomed, J.) PaSHARAT 

z/. Emperor. 36 P.L.R 37 = 1934 Cr.C. 1127 = 163 
I.C. 222 = 7 R.L. 407=36 Cr.L.J. 308 = A.I.R. 1934 
Lah. 813. 

• S. 34 — Applicability — Robbery with attempt to 

came deaths or giievous hurt. 

It is necessary to find each individual accused using a 
deadly weapon and it is not sufficient to fall back upon 
the provisions of S. 34 in order to convict those who 
were unarnud at the time of the occurrence of the 
crime. In other words. S. 34 has no application to the 
provisions of S. 397. A.I.R. 1924 Cal. 643 and 28 All. 
404, Foil,; 21 All. 26 a, Diss. From. {IVort and Scroopcy 
JJ.) Labedan Sain v. Emperor. I.R. 1931 Pat. 


PENAL CODE (1860), S. 34. 

171 = 130 I.C. 267 = 32 Cr.L J. 476 (2) = 1931 Cr.C. 
145= A.I.R. 1931 Pat. 49. 

S. 34 — Applicability— Sudden quarrel. 

Where the altercation is the result of a sudden quar- 
rel, it is difficult to hold that S. 34 applies. {Harrison, 
/.) Lal Chano z . Emperor. I.R. 1931 Lah. 478 
= 131 I.C. 382 = 32 Cr.L.J. 734 -=1931 Cr C. 747 (1) 
= A.I.R. 1931 Lah. 523 (1). 

S. Applicability — Test of joint lesponsibt- 

lity — Common intention and not common act. 

The view that S. 34 applies only where a criminal 
act is done by several persons, of whom the accused 
charged thereunder was one, and not where the act is 
by a person other than the latter is not a correct view. 
S. 34 applies equally to those cases in which the criminal 
act done in furtherance of a common intention of 
several persons is the act of single individual. The 
existence of a common intention is the sole test of the 
joint responsibility under S. 34. (’ommon intention 
must be gathered from the facts of each case and the 
suriounding ciicumsiances. {Young and Rachhpal 
Singh, JJ.) IRSHADULLAH Khan 7 . Emperor. 55 
All. 607=6 I.R. (All.)281=146 I.C. 264 = 34 Cr.L, 
J. 1234=14 L.R. 365 (Cr.)- 1933 A.L.J. 1292 = 
1933 Cr.C. 863 = A.I.R. 1933 All. 628. 

[F. 13R 210 (21 3). J 

S. 34 — Application — Participation in crime — 

Proof — Finding regarding definite acts by several' 
accused. 

In order to altiact the operation of wS. 34 and fix. 
constiuctive guilt on each (J the several accused under 
1 that section, there must be participation in action to 
commit the crime, with a common intention, although 
the different accused might have taken different parts ; 
and quite unlike under S. 149, liefoie any of them can 
be convicted for the offence read with S. 34, the Court 
must arrive at a finding as to which of the accused took 
what part, if any, in furtherance of the common inten* 

I tion. A conviction without such finding is illegal; 
j {Rankin, C, J, and Graham, J.) P'AZOO KHAN v. 

I JATOO Khan. 35 C WN. 463 = 134 I.C. 1198 = 33 
Cr.L.J. 92 = IR. 1932 Cal. 78 = 1931 Cr. O. 843 = A. 
I.B. 1931 Cal. 64S. 

S. 34 — Application of — Sudden fight. 

Where there is a sudden fight between the paities, 
i S. 34 has no application. {Middleton, J, C, and Mir 
Ahmad, A J. C.) Masti Kh an Emperor. 155- 
I.O. 276 = 7 B.Pesh. 99 = 30 CrL.J. 800 = 3935 Cr. 
0. 360 = A.LR 1935 Pesh. 41. 

Ss. 34 and 114 — Attack by tivo people — Inten^ 

tion to kill expressed by one — Liability of other. 

When two people attack another armed with das, and 
there is evidence that one of them announced his inten- 
tion of killing, both these persons are liable for the act 
committed by one of them under S. 34, Penal Code. 
And even if S. 34 does not apply S. 114 will be appli- 
cable. {Mya Ihi and Ba U, JJ,) NGA Shwe DIN v. 
Emperor 149 I.O. 33 = 6 R R 281 = 35 Cr.L.J. 905 
= 1934 Cr.C. 619 = A.I.R. 1934 Rang. 98. 

S. 34 — Charge for offences under Ss, 193, 467 

and 34, /. P. Code — Acquittal of some accused — 
Remaining persons convicted under Ss. 193 and A67 
only — Legality. 

Where .several persons were charged for offences 
under Ss. 467 and 193 read with S. 34, I.P. Code, and 
some of them having been acquitted the rest were con- 
victed under Ss. 467 and 193, 1. P. Code only. 

Held, that the conviction was invalid in law. 

Held, further, that even if S. 34 should be treated as 
I constituting a sepaiate offence, the accused could still be 
‘ convicted for the other offence alone, {Suhrawardy,^ 
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and Malhk, JJ.) EMPEROR v. DASTARALl. 68 Cal. | 
822 = I R. 1931 Cal. 664 = 133 l.C. 190 = 32 Cr.L J . I 
1004=1931 Cr.C. 809=A.I.R. 1931 Cal. 626. 

S. 2i^--Common intentiGfK 

Where five men assault at one and the same time, 
each of them seeing that the other four are assaulting 
also, they may be regarded as having a common inten- 
tion to hurt the victim of the assault, though the im- 
pulse to assault may have arisen independently. {Bugu 
leyy J.) Empkruk z/. Ebrahim. 1931 Cr.C. 1007 = 
136 I-O. 836-33 Cr.L J. 360 -I.B. 1932 Bang. 91 = 
A.I.B. 1931 Rang. 321. 

— Ss. 34 and 304 — Common tntentiofi of accused , 

to beat deceased's party — ftabtltty of all for culpable | 
homtctde. 

Where there is a common intention on the part of 
the accused persons to beat the opposite party with 
lathis and the deceased who is a member of that party 
dies as a consequence of a blow struck in that beating. 
All the accused are responsible under S. 304/34, 1. P. 
Code. {/Sennet, /.) IlAIDER Z'. KMPKKOK. 154 1. 
0. 628 -7R.A. 780-36 Cr L J. 549- 1935 A.W.R. 
336 = 1936 Cr.C. 510- A.I.R. 1935 All. 604. 

— — S. Z^—Comthon intention — Act done in pursu- 
ance of — Test of — Common object to abduct and to escape j 
— Culprits pursuid — Gnevons hurt caused by cue — 
Liability of others. 

The three accused w’ent together armed with deadly 
weapons with the object of abducting a woman from the 
house of the deceased and to use force if necessary for 
attaining their object and for making good their escape. 
Before they could do anything rnoie than trespassing 
into the house of the deceased, latter caught hold of one 
of the culprits, threw him down and two others who had 
in the meantime come to his help pursued the c ulprits. 
All the culprits tried to escape and w hen followed by the 
pursuers, one of the culprits caused grievous hurt to one 
of the pui suers. 

//eld, that the other two culprits \vere also guilty of 
grievous hurt which w'as committed in pur.suance c^f a 
common intention, {/'errers, J,C. and Rupchand, A.J, 
C.) PHOTO z/. Emperor. 27SL.R. 269 = 147 l.C. 
264 = 6 B.S. 140 = 35 Cr.L. J. 367-1933 Cr.C. 1640 
= A I.E.1933 Sind 407 

Ss. 34 and 302 -Common intention to commit 

robbery — Different acts committed by differ ent accused 
in furtherance of common intention — Liability of each 
for all such acts. See PKNAT. CODE, S.S. 302 AND 34 
Constructive murder. 34 P.LR. 1003=A.I.R 
1933 Lah. 819 

S. 34 — Common inteuiicn to commit robbery — | 

Some robbers armed tuith deadly weapons — Intention to 
commit murder. 

It would be going very far to hold that, because a 
man takes part in a robbery in which some of the rob- 
bers are armed with deadly weapons, it can be presumed 
that he thereby becomes a party to an intention to kill 
any person who may happen to resist them in carrying 
out the robbery. Of course, when a man accompanies 
robbers, who are armed with such weapons he must 
know it to he likely that a murder will be committed, if 
the attempt to rob is resisted, but further than that, it is 
not safe to go. Hence if the common intention is to 
commit robbery and not murder, such intention cannot i 
be presumed by applying S. 34. Cunliffe ami Dunkley, 
J /.) Sanlaydo V . Emperor. 1933 Cr.C. 919 = 147 
1.0. 49 = 36 Or.L.J. 262 =A.I E.1933 Rang. 204. 

Ss. 34, 323 and 325 — Common intention only to 

cause simple hurt— One accused exceeding common inten- 
tion and causing grievous hurt — Liability of other 
accused. 


PENAL CODE (1860), S. 34. 

Where the intention of the two applicants was only 
to cause simple hurt and the common intention ot their 
party extended only to the causing of simple hurt, the 
mere fact that one of the servants of one of the appli- 
cants exceeded that common intention by causing griev- 
ous hurt, to B, to whom the applicants did not cause 
any grievous hurt, cannot make the applicants guilty of 
an offence under S. 325 of the Penal (Txle. {Nanavutty. 
/.) San KATA Prasad v. Emperor. 6 B O. 266 (1) 
= 147 1 0 403 = 35 Cr L J. 410 = 1935 Cr.C. 301 = 11 

0. W.N. 86-A.I E 1935 Oudh 178. 

S 34 — Common intention — Inference from cir- 
cumstances. 

Whether or not “a ciiniinal act is done by several 
persons in furtherance of the common intention of all’*, 
IS a question of fact to be determined on a consideration 
of the facts in each case and the coinmon intention may 
be inferred from the circumstances discloserl in the evi- 
dence and need not be the subject of an express agree- 
ment l)et^\een the persons com eined. In such cast*s the 
question of fact does not depend upon a legal presump- 
tion but upon the inference that the Court draws from 
theevideme adduced at the trial, (/^age, C./.^ Mya Bu 
and Baiiuley, JJ.') LMPEROK 7 . NGA AUNG TheiN. 
13 Rang 210=164 l.C. 881- 7 B R. 325 = 36 Cr.L. 
J. 605 = 1936 Cr.C. 264 = A.IB. 1936 Rang. 89 (P. 
B.). 

S. 34 — Common intention — Ff oof of —Necessity 

for. 

The mere fact that several pei.sons took part in a 
Clime ill the absence uf a common intention is not 
sufficient to convict them of that crime. The section can 
only be applied if it is pioved what the common inten- 
tion was and that-the common act for which the accused 
were to be made responsible was acted upon in further- 
ance of that common intention {Suhdhedar, A.J.C.) 
SUEF.MAN V. Emperor. I R. 193.3 Nag. 134 = 142 I. 
C 741 = 34 CrLJ. 404 = 16N.L.J 129. 

S. 34 — Common t iitenti on — T est. 

The question whether the accused acted with a com- 
mon intention or not i> a que.stion ot fact which depends 
I upon the inference that the Court draws from the 
1 evidence adduced at the trial. If a man knows that a 
certain course of action in which he is taking part will 
under certain circumstances most probably result in 
death being caused, and still wdth that knowledge, per- 
sists in his cour.‘^eof action, and death is caused owing 
to the eventuality which he has foreseen taking place, it 
may give rise to a legitimate deduction that he intended 
the causing of death if that eventuality did occur, and 
he would then be liable as though he had caused that 
death himself. A.I.R. 1935 Rang. 89, Rel.on. {Dun- 
kley, J.) NGA Tha Aye v EMPEROR. 168 l.C. 441 
= 8 B.B. 168 = 36 Cr.L J 1380 = 1935 Cr.C. 995 = A. 

1. B. 1935 Rang. 299. 

S 34 — Crime committed or held to be murder — 

Conviction of accused under S. 326 read with S, 34 — 
Legality, 

The common intention referred to in S. 34 is an inten- 
tion to commit the crime actually committed. Hence 
where the crime committed is held to be murder, the 
Judge cannot convict the accused under S 326 read 
with S. 34. AIR. 1931 Rang. 1 and A.I.R. 1935 Rang. 
89, Rel. on. {Dunkley, J.) Nga Tha AYE v. Empe- 
ror 168 l.C. 441 = 8 R R. 168 = 36 Or.L.J. 1380 = 
1935 Cr.C. 995= A I.B. 1935 Rang. 229. 

Ss. 34, and 114 — Distinction between. See 

Penal Code Ss. 114 and 34. 11 Rang. 354=A.I.R. 
1933 Bang. 236. 
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*— - S. 34 — Fatal injury caused by some of the accu- 
sed tn sudden fight — Author of tnjurtes not known — All 
accused y tf and when guilty. 

Where fatal injuries are caused by some of the accus- 
ed but the author of the injuries is not known, each of 
the accused can be held responsible only for his own act 
and not for those of his co-accused, unless S. 34 is 
applicable to the case. {A/mroCf y.) Sadhu SiNGH 
EMrEKOR. 6IR. (Lah.) 187 (2) = 146 I.C. 221(1) 
= 34 Or.L.J. 1210 = 1933 Cr.O. 1112=A.I.R. 1933 
Lah. 865. 

S. 34 — Firing by two persons zoith common in- 
tention — One of shots being ejfecttve — Foth guilty. 

If two persons fire at a particular indivulual and a 
shot hits with the lesult that an offence is committed, 
then the case of both would come within thepuiview of 
S. 34, piovided theie is common intention. (Agha 
Haidar, /.) SHARIF Empfror. 6 I.R. (Lah.) 123 
= 1461.0.702 34 Cr.L.J. 1051 = 1933 Cr.O. 649 = 
A.I.R. 1933 Lah 315. 

-S. 31 — Gradation of offence— Offence of murde- 
rous assault, tn furtherencc of common intention, cannot 
be so gtaded as to hold some guilty, of murder and 
others of grievous hurt. 

The liability for a criminal act done by several peisons 
in fuitherenceof a common intention is allotted to each 
of such peisons as if he alone and unaided had done that 
act. In such circumstances, each of such persons is 
guilty of the one offence and it is not possible to so 
grade this offence as to hold, in the case of a murdeious 
as.sault (ommitted in furtherence of a common intention, 
that some are guilty of murder and otheis only of cans* 
ing giicvous hint, {nhide, /.) SUbT.AN EmpEKOR. 
32PLR 925 = A.I.R. 1931 Lah. 749. 

S 34 — 1 ncitement to cause death — Death caused 

— I .lability to conviction. 

The appellant with a number of other persons, armed 
with das and spears attacked a house; the appellant inci- 
ted the otheis to set lire to the building; those others 
acted on this incitement; the appellant then in the pre- 
sence of the deceased incited the others to cut her; and 
they cut her to death accoidingly. 

Held, tliat the appellant took an actual part in the 
assault; tli.it under the provisions of S. 34, he w’as as 
much guilty of murder as the ai tiial persons w'ho deliver- 
ed the blow. {^Das and Froivn, //.) N(JA PO KyONE 
V. Empekgr. 11 Rang. 354 = 6 IR. (Rang.; 93 = 146 
I.C. 392 = 36 Cr.L.J. 41 = 1933 Cr.O. 907 = A.I.R. 
1933 Rang. 236. 

• -Ss. 34 and 325 — Joint attack by both accused — 

No proof who struck the blow — Both guilty under S. 

325. 

Where it was established that A armed with an axe 
accompanied B who was armed with a spear and with 
B rnat’.e a conceited attack on C, but no particular blow 
was proved to have been struck by A. 

Held , that the mere* fact that no particular blow was 
proved to have been struck by A did net absolve him 
from the charge under S. 325 on which he was tried. 
A.I.R. 1925 All. 185, Foil. {Coldstream, /.) KhUDA 
Dad V. Emperor. I.R. 1933 Lah. 437 = 144 I.C. 300 
= 34 Cr.L.J 724=34 P.L.R. 699 = 1933 Cr.O. 647 = 
A.I.R. 1933 Lah. 313. 

-Ss. 34 and 302— -Murder by several accu.sed — 

Common intention — Method of ascertaining. See 
Penal CODE, Ss 302 and 34— Intention. 33 P.L. 
R. 1 = A.I.R 1932 Lah. 189. 

Ss 34 and 302 — Murder committed by one of 

robbers — Liability of all for murder. 

Per Baguley^ J, — If from the evidence as a whole, 
and all the surrounding circumstances of the case, the 


PENAL CODE (1860), S. 34. 

Court is of opinion, that a legitimate deduction may be 
made that at the time the robbery occurred, the band of 
robbers or any of them, had formed the intention of 
Committing roberry, and, if necessary, of killing in order 
to carry out the robbery successfully, each and all of the 
robbers who had formed that common intention are 
liable to be “convicted under S.302 of the Penal Code.’* 
{Page^C .J., Mya and Bagiiley, JJ.) EmpeROR v. 
Nga AUNG Thein. 13 Rang. 210 = 154 I.C. 881 = 
7 R.R. 325 = 36 Cr.L.J. 605 = 1935 Cr. C. 264 = A.I. 
R. 1936 Rang. 89 (F.B.). 


“S. 34 — Offence under — Evidence. 


The evidence against the accused w’ho w^as charged 
under S. 457 and 34, 1. P. Code, consisted of the follow- 
ing facts: (^1) that he went in the company of S. M who 
was conclusively proved to have stolen tw’O bottles of 
lemonade, (2) that he had no business in that street at 
that time, and (3) that he along with SM asked to be 
pardoned, 

that while the evidence raised a very strong 
suspicion against the accused, it was not safe to base a 
conviction on such mateiials. ^Jai Laf J.) ABDUL 
S.ATAR V, Empei^or. 12 Lah.L.J. 321. 

-S. 34 — Offence under S. 300, /. P. Cenie — Proof 


of intention to join in act of murder — Conviction for 
murder. 

In all cases, whether the crime is committed by a 
single person or by several persons acting together, the 
Court has to determine what was the intention of the 
accused perSim and must in all cases determine this by 
presumption from the acts done by him and must take 
into consideration all the circumstance.'^ of the case. 
The question of intention, in any case, is a question of 
fact and it must be decided on the proved facts of that 
case. No general rule can be laid down upon such a 
subject. And if in so determining tiie common inten- 
tion of a number of per.sons, tlie facts are such as to 
lead to a conclusion that some of those persons had such 
an intention as would make the offence murder, but in 
the case ot others the intention did not go so far, then 
these latter persons are liable to conviction for such 
offence as w'ould be Constituted by the acts of the combi- 
nation if done wuth the intention held by themselves in- 
dividually. If that is so, then those persons whose 
intention can be held to be such as would make the 
offence murder, are liable to conviction of that offence, 
while otheis are liable only for some les.ser offence, which 
must be determined by a consideration of the intention 
attibutable to them. Tims where one accused who is 
present when the fatal blow was struck and shares with 
the other the intention to caii-.e death or injury suflicient 
in the ordinary course of nature to cause death, he can 
be justly convicted of murder, even though there is no 
proof that he struck any blow to the person murrlered 
and that the person was killed by the blow's struck by 
the other alone. {Carr, C uni iff e and Otter, J Jf) NGA 
E V. Emperor. 8 Rang. 603 = I.R. 1931 Rang. 99 
= 130 I.C. 356 = 32 Cr L. J. 495 = 1931 Cr.C. 17 = A. 
I.R. 1931 Rang. 1 (P.B.). 

— — -S. 34— Pre arranged murder — Liability of all 
participants. 

While a murder is pre-arranged, all participants are 
guilty under S. 34; and it is immaterial whether the 
accused was alone and actually fired the short or whether 
he w'as with others and one of them fired the fatal shot. 
{Middleton, J.C. and Mir Ahmad, A./.C.) KhaISTA 
Khanz/ Emperor. 156 IC. 433=7 R.Pesli. 126 
= 36 Or.L.J. 958 = 1935 Cr.O. 454= A.I.R. 1935 Fesh. 
75. 
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-S. 34 — Scope. 

S, 34 does not create a new offence but it is a 
rule of law and applies only when a criminal act if done 
by several persons of whom the accused charged there- 
under was one. If it is proved that the other persons 
had no hand in committing the offence, but it was 
committed by the accused himself or if the prosecution 
fails to prove that the other persons committed the 
offence, but succeeds in proving that one ot the accused 
did it or had a part in committing it, there is no reason 
why he cannot bd convicted foi committing the orfence 
himself. {^Suhrawardy and Mailt //.) EmPEKOU 

z/. Dastarau. 68 Cal. 822-I.R. 1931 Cal. 654- 
13310. 190-32 Cr.L.J. 1004 = 1931 Cr.C. 809- 
A.I.R. 1931 Cal. 626. 

S. 34 — Scope — Offence under S, 3 79 and under 

S. 379 read unth S. 34 — Di^tuutton. 

There is in law no distinction between a charge under 
S. 379, I. l\ Code, and one under S. 379 read with S. 34, 
as is sonietimes apparently thought. S. 34 is a mere 
statement of an explanation attached to any section 
which deals with a criminal offence. {Couriney Terrell^ 
C.J. and Luhy, J.) HaRI Lat. v. EMPEROU. 14 Pat. 
226-166 IC. 921-8 R.P. 43 = 36 Cr.L.J. 1026 = 16 
Pat L.T. 380 = 1935 Cr.C. 749 = A.I.R. 1935 Pat. 
263. 

S. 34 — Scope —Unlawful assembly — Conviction 

under Ss. 149 and 34--Legahty. I'icnal Code, 
SS, 149 AND 34. A.I.R. 1934 Mad. 665 = 67 MX J. 
355. 

S. Sere till accused — Fatal bloiu by one — | 

Offence not premeditated — Others, jf constructwely i 
guilty. 

If there was no common intention to cause huit to the 
deceased and fatal bJow (halt by one of them was an 
unpremeditated act springing from his mind alone, then 
the other persons, who may have struck one or more 
blows, aie not constructive participators in that act and 
cannot be held constructively liable for the offence of 
inarder or even for the lesser offence of grievous hurt. 
They can be held liable only for causing simple hurt. In 
such a case, the guilt of the person who dealt the fatal 
blow and that of the other persons should be separately 
dealt with. {Ilktiie and Tapp, //.) SULTAN v. Em 
PEROR. 12 Lab. 422 = I R. 1931 Lab. 1001 = 134 
I.C. 793 = 32 Cr.L.J. 1219=1931 Cr.C. 1054 -A.I.R. 
1931 Lab. 749. 

‘Ss. 34 and 302— fatUons—Partisaas ot 

one faction gain if to attack tho\e of other with stick f — 
Companions of latter joining them with spears and hat 
chets — One of former group thrust with spear resulting 
in his death on ^pot — Nj right of private defence to 
latter group —Others present at a'sault could be conr/ct 
ed under S. 302 read with S. 34. 

There was enmity between the two factions, who 
resided in one village. Some members of one faction 
went to the school in the village, armed with sticks wdth 
the intention of causing injuries to three men of the 
other faction who had alreaJy gone there. The partisans 
of these three, when they learnt of this, came armed 
with hatchets and spears. They were six or seven in 
number, whereas their opponents were five. Three per- 
sons who had already gone before joined their pai titans 
and attacked the five members of the other faction, with 
the result that one of the latter group received a spear 
thrust, and died on the spot. Commuting the sentence 
of death passed on assailant to that of transportation for 
life as the paity attacked were initially the aggressors. 

Held, that the plea of private defence was not avail- 
able to the person thrusting the spear in the body of the 


PENAL CODE (1860), S. 40. 

deceased and the partisans of the person dealing the 
sptar thrust or any of them present at the assault could 
be convicted of murder by applying S. 34 even if it be 
held that he <Ud not actually strike the dectased. i^Jai 
Lai and Fhide, //.) RAN B\Z v. EMPEROR. 161 
I.C. 887 = 7 RL. 213 = 35 Cr.L.J. 1441 = 1934 Cr.C. 
30-A.LE. 1934 Lab. 11. 

Ss 34, 114 and 302 — Tivo persons going armed 

with guns and ammunition to commit robbery — /.arge 
number of shots tired by them while retreating and 
trying to escape — One of pursuers killed by one of shots 
fi om one of them — Other is also guilty under S. 302 
j read with Ss, 34 and 114. 

I Where the two accused, w’ho were armed with guns 
I and had plenty of ammunition entered a shop for the 
I purpose of commiiting roliljcry, they weie distui bed in 
j their act by a large number of villager^; they dtcirled 
i to retieat and in so retreating they fired a I.irge number 
I of ^hots and one of the pursuers was killed by one of 
( the '-hots fired by one nf them. 

I //t A/, that though their pi unary intention was to 
j effect iheJr escape and not to kill any of their pursuers, 

I still it must be (oncluded from the cin umstance.s that 
I their intention was to eficct their escape even though, 
I for that purpose it w’as necessary to shoot any of the 
I pursuer'' mort.dly, and that the other accused shouki be 
I convicted under S. 302 read with Ss. 34 or 114. {Ameer 
Ali and M. C. Chose, JJ ) MUKUNDA MURARI PaL v. 
Emperor. 61 Cal 190 = 155 I.O. 599 = 7 R.C. 603= 

I 36 Or. L J. 803=1934 Cr 0. 26 -A.I.R. 1934 Cal. 10 

S. 4Q — iminal ucf * — Picket in 4 '. 

If any object, wJiich is not uni iwful in itself, be carried 
out by ciitnmal means, it becomes ci iminal. Thus peace- 
ful picktting is no offence; but when accompanied by 
violence, it becomes ci iminal. {IVort and Scroope, J Jf) 
Ganksu Prasad zc Emperor I R. 1931 Pat. 173 
-130 I C. 269-- 32 CrX.J. 478 = 1931 Cr.C. 148 = 
A.I.R. 1931 Pat. 52. 

S. 40 — Criminal act — Test of criminsiltty and 

morality — Pel at ion between. 

“Criminal law*' means the criminal law in its w'iclest 
sense. Criminal law' connotes only the quality of such 
acts or omissions as are pu'hibilrd under appropriate 
penal pruvisicins by authority of the State. Ihe cntninal 
qualiiy of an act cannot be discerned by intuition; nor 
I Can it be discover etl by itlerence to any staii'lard but 
I one; Is the act prohibited witli penal consecjuences .J* 

I Morality and criminality are far from co extensive; nor 
I IS the sphere of criminality necessa.ily part of a more 
extensive field covered by morality, unless the moral 
; c rde necessarily disapproves all acts prohibited^ by the 
vState, in which case the argument moves in a i ircle. It 
is of little value to seek to confine crimes to a category 
of acts wdiich by their very nature belong to the domain 
of “ci iminal juiispiudence/’ for the domain of criminal 
jui hprudence can only be asceitainid l»y cxaniining what 
acts at any particular period are declaied by the State to 
be crimes and the only common nature they will be 
found to possess is that they are prohibited b'y the State 
and that those who commit them ate punished. \Lwid 
Atkin.) PROPRIETARY Art icLps Trade Associa- 
tion zi. Aitorney General ok Canada. IR 1931 
P O 177 ~ 132 I.C. 693 = 32 Cr.L.J . 899 = 1931 Cr. O. 
512 = A.I.R. 1931 P.O. 94 (P.0.1. 

S. tiO—Mret. ^ ^ 

The effect of S. 40 is to make everything punishable 
under a special law', an offence w’ithin the meaning of 
the Penal Code. {^Mears, C.J . and Sen, J.) JOTI 
Prasad Gupta v. Emperor. 63 All. 642= 1932 Cr 
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C. 27 = (2) 136 I.C. 91 = 33 Cr. L.J. 236 = I.R. 1932 ! 
All. 139 = 1931 A.L. J. 986 = A.I.R.1932 All 18. 

S. 40 — Offence under S. 45 1 — Construction — 

Ever> offence punishable under the Penal Code included. 
Set, Pknai. Code S. 451. A.I.B. 1931 Lali. 406. 

S. 43 — Legally bound"' — Meaning of — Scope of 

the iceiton. 

Having regard to the definition of “legally bound*’ in 
S. 43, that section covered a breach of contract and not 
nieiely a tort; the breach of contract should be one 
which furnishes ground for a civil action, that is to 
say, in respect of which flamages could be obtained 
under S. 73 of the Conti act Act or which would be en- 
forced specifically. (^Beaumont, C. J. and Barlee, J.) 
Empekdk Canpat SuHRAO. 68 Bom. 491 = 151 
1.0. 867 = 7 E B. 86 = 35 Cr. L. J. 1429 = 36 Bom.L. 
R. 373 = 1934 Cr. C. 653 = A.I.B. 1934 Bom. 202. 


PENAL CODE (1860), S. 64. 

S. 63 — Sentence of fine and imprisonment — Pro- 
priety , 

It is altogether inappiopriate to add a fine to a sub- 
stantial term of imprisonment. It is only in very excep- 
tional ciicumstances that it is suitable and appropriate 
to inflict a fine as well as a substantial term of impri.son“ 
ment, such as in cases where the Court thinks that the 
justice of the ca.se will be met by inflicting a sup- 
st.'mtial fine, but at the same time thinks that a short 
teiin of imprisonment in addition will serve as a salutaiy 
lesson to the accused oi in cases wheie it is desired to 
i ompensate the complainant or in cases w here the accus- 
ed has piofited financially by his misdeeds. {Lort Wil- 
liams and S. A'. Ghose, //.) ISLAM z/. EMPEROR. 134 

I. O. 1136 = 35 C.W.N. 519 = 63C.L.J. 465=33 Cr.L. 

J. 31 (1) = IR. 1932 Cal. 48=1931 Cr.C. 990 (2) -A. 
I.R. 1931 Cal. 710 (2). 


Ss. 44 and 503 — Injury — Thieat of social boy- 
cott — Not threat of ‘injur}’. See PENAL CODE, S. 503. 
1933 M.W.N. 736 U). 

S. 52 — "‘Due care and attention" — Meaning of \ 

— Burden of proof — Justification by public servant^ 

The phrase ‘due caie and attention’ imples genuine i 
effort to real h tlie truth and not the ready acceptance ’ 
of an ill-natured belief. Where therefoie a question , 
arises as to wlietiier a person acted in good faith, then 
it devolves upon him to show not merely that he had 
a good intention, but that he exercised su< li care and 
skill as the duty reasonably demanded for its due dis- 
charge. Where the question is whether a public ‘servant ; 
was justified in doing a certain thing, his justification j 
mu^t have a better foundation than his meie private j 
belief, for a man may be very foolish in believing | 
himself justified, but the law* could not adopt .so vague , 
and unsafe a ciitenon. (^Alanaiuitty, J.) Gaya Din z/. 
Emperor. 9 Luck. 617 = 6 R.O 448 = 148 10.870 
11 O.W.N. 337 = 36 Cr.L.J. 804 = 1934 Cr, 0. 429 = 
A.I E 1934 Oudh 124. 

S 52 — ‘Good faith’ — Seaich by police — Non- 

conipliaiue witli S 155, Ci. P. Code. See Cr. P. 
CODE, 165. 10 Pat. 821=A.L.R. 1932 Pat. 66. 

Ss. 52 and 500, Except. 2, 3 and d—"Due care ' 

and attention" . 

It is ceitainly not using due caie and attention to 
publish ilefamatoiy statements about a peison and also 
to publish his denial and Jet the public take their choUe. ; 
(^Bcnnet and A'tseh, //.) I^MPEROR v. CHAITERJI. ' 

6 I.B. (All.) 47 = 146 I.O. 126 = 34 Cr L. J. 926 = 
1933 A.L J . 1493 = 14 L R. 119 (Cr.) = 1933 Cr, C. 740 ! 
= A.I.R. 1933 All. 434. 

-S 63 — Imprisonment — Technical offence, 

A breach of the peace, even if involving an assault on \ 
a public officer of a mild character, unless theie be some 
elements of criminality in it should not oidinaiily be 
punisheil by sentences of imprisonment. So far as 
possible the jails should be kept for the reception of 
persons who perform ciiminal acts of not merely a | 
teclmical but of a ciiminal chaiactei. {Courtney-Terrell, 

C.J.) Ananda Parhi V. Emperor. I.R, 1931 Pat. 
464 = 1341.0.432 = 32 Cr.L.J. 1116 = 12 Pat L.T. 
791 =1931 Cr.C. 790 = A.I.R. 1931 Pat. 342. 

S. bZ—List of punishments — Whether exhaus- 
tive » j 

The list of punishments given in S. 53 is not exhaus- ^ 
tive. Other punishments besides those mentioned in the 
section can be inflictetl by Criminal Courts in certain 
case, whipping, detention in Porstal Institute ora 
Training ISchool, an older under S, 565, Cr. P. Code 
iBaguley, J.) Garanand Singh z/. Emperor 6 
I.B. (Rang.) 103 = 146 I C. 545 (2) = 36 Cr.L.J. 116 
= 1933 Cr.C. 1146= A.I.R. 1933 Rang. 329. 


a. ^^-—Appropriation of fine— Conviction under 

different sections — lines of varying amounts — Payment 
of portion — Appropriation. 

Where an accused, w ho is convicted under one section 
to a fine of Rs. 200, in default to three months’ 
imprisonment and also under two other sections to a 
fine of Rs. 15 or in default to one month’s irnpiisonment 
for each offence, pays into Court Rs 30 and requests 
the Court to credit the accounts against the two .'-mailer 
fines, the amounts should be so appropriated. {Wild, 
J.C, and Milne, A./.C.) Vakooh z/. EMPEROR. 24 
SL.R. 437 = I.R. 1931 Sind 91 = 132 I.O. 476 = 32 
Cr. L.J. 922 = 1931 Cr.C. 383 = A.I.R. 1931 Sind 73. 

Offence under S. 391, Calcutta Municipal 

Act — Sentence of impnscnment in default of fine — 
Legality, 

'3.64,1. P. Code, read with S. 26, General Clauses 
Act, makes it clear that the Court may impose a sentence 
of imprisonment in default of payment of fine imposed 
for bre.ich of a statutory lule, such as the necessity for 
taking out a licence undei S. 39l, Calcutta Municipal 
Act. {Cuming, /.) U. K. Mli'ka v. Corporation of 
Calcutta. 68 Cal. 1293 = 1932 CrC. 11 = 136 1.0. 
465 = 33 Or L.J. 303 = I.R. 1932 Cal. 193 = 35 C W 
N. 865-=A.I.R. l932Cal. 63. 

S. b^^Order of detention under S. 123 — Snbsc" 

qiient conviction under Penal Code, S. 379, for offence 

committed prior to first order— Kinining of sentences 

Date of. 

Where the accused was first sentenced to one year’s 
rigorous irnpiisonment in default of furnishing security 
under S. 123, Ci. P. Code, and again convicted under 
S. 379, Penal Code, for an offence committed prior to 
j the previous order and sentenced to pay a fine of Rs. 75 
or in default to thiee months’ rigorous imprisonment 
and the fine was not paid, 

Held, that the three months’ imprisonment in default 
of fine passed in the second case must run from the ex- 
I piry of the order of detention passed under S. 123, Cr. P. 

I (.J^aguley, /.) EMPEROR v. NAN E. 9’Bane 

! 612 = IR. 1932 Rang. 62 = 135 1.C. 644 = 33 Cr L J 
1 174-1932 Cr.C. 210-A.I.E. 1932 Bang. 60. 

S. 64 iScope — Sentence of imprisonment to run 
concurrently with sentence in default of fine— Validity. 

3. 64 prohibits only the concurrent running of 
sentences of imprisonment to which the offender has 
previously been sentenced. Where, therefore, a person 
is sentenced to six months’ imprisonment and it is directed 
that it should run concurrently with the sentence in 
default which that person was then serving, the order 
cannot be illegal, but it is opposed to the spirit and the 
intention of S. 64. Therefore Courts should not ordi- 
nanly order a sentence of imprisonment in default of fine- 
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to run concurrently with any other sentence of imprison- 
ment, whatever the orders in which the sentences may 
have been passed. {Carr, /,) EMPEROR v, Ebrahim. 
I.R 1931 Rang. 126 = 131 1.C. 61 = 32 Cr.L.J. 637 (2) 
=1931 Cr.C. 163 (1)= A.IR. 1931 Rang. 61 (1). 

S. 64 — Sentence of imprisonment and fine — 

Release of prisoner on expiry of substantive sentence — 
Stib sequent arrest to serve sentence in hen of fine — 
Legality. 

Wheie the petitioner who was convicted and sentenc- | 
ed to imprisonment and fine was released after he had | 
undergone the substantive sentence on his producing a | 
surety who undertook to pay the amount of the fine by 
instalments and some fine was paid by the surety after 
which he made default and the Magistrate issued a 
warrant for the petitioner’s arreat and sent him to jail to 
serve the proportionate sentence in lieu of the unpaid 
portion of the fine. 

Held, that there W’as no law under which the petitioner 
could be sent back to jail and that he should be releas- 
ed. 

Held, also, that the original order releasing the peti- 
tioner \^as illegal. {Dalip Sinc/i, /.) Teja Singh v. 
Emperor. 37 P.L.R.45 = 1936 Or C. 268 (1) = 161 I 

I. C. 886 = 37 Cr.L.J. 603 (1) = 8 R.L. 810 (2) = A.LR. i 

1936 Lah. 348. I 

S. 65 — Applicalnltly — Conviction under Mysore 

Excise Regulation — Sentence of fine under S, 55, Ex' ( 
cise Regulation — Impnsonmeut tn default — Limit of. | 
S. 65, I.P. Code, cleaily applies to punishments under | 
Mysore Excite Kegubuion. On a conviction, there- ! 
fore, under S, 55 of the Regulation, the sentence of im- j 
piisonment which the Court ( an award in default of | 
payment of fine is only one-fourth six months, which j 
is the maxiimini punishment presciibed by S. 55. A | 
sentence of two months’ rigorous imprisonment in de- i 
fault of fine is therefoie illegal. {Shankaranarayana \ 
Rao, J.) NAGARAJU, fti the case of, 13 Mys.L.J. | 
235. j 

S. 66 — Imprisonment in default of fine — Limit j 

— Conviction under S. 18, Press Emergency /\nvers Act, ! 

Under S. 18 of the Press Emergency Powers Act, j 
the maximum sentence of imprisonment being six 
months, a sentence of six months rigorous imprison- 
ment in default of payment of fine is illegal. The term 
for which the Court under S. 65, can direct imprison 
ment in lieu of fine is only six weeks, / e , one-fourth of 
the maximum. {Pajpai, /) .Satyawan AchaRYA 
J'. Emperor. 4 A W.R. 488 = 163 I.C. 411=7 R.A. 
496=36 Cr.L.J. 336=1934 Cr.C. 1338=A.I.R. 1934 
All. 1031. 

3.65 — Offence under S. 100~ Imprisonment in 

default of fine — Limit to. 

The altei native sentence of 1 5 days’ imprisonment in 
default of payment of fine for an offence under S. 160 
of the Penal Code is opposed to the provision of S. 65. 
{^Doratszvamt /yer,C,J,) CHIKGANTLAPPA v. GOVERN- 
MENT OF Mysore. 38 Mys.H.C.R. 384 = 11 Mys.L. 

J. 426. 

S. 67— Applicability— Conviction under Mysore 

Regulation (VI of 1899 as amended in 1927) — Sentence 
of fine — A w'ard of rigorous imprisonment in default — 
Legality. See MYSORE REGULATION (VI OF 1899 
AS AMENDED BY REGULATION II OF 1927), 40 MyS. 

H.C.R. 129. 

— — -S. 70 — Fine not leviable under — Imprisonment 
in default— Legality. 

Where the fine is admittedly no longer leviable under 
S. 70, imprisonment in default of fine cannot be inflicted, 
{Dalip Smgh, /.) TEJA SINGH EMPEROR. 19361 


PENAL CODE (1860), S. 71. 

Cr. C. 268 (l)=161I.O. 886 = 37 Or LJ. 603 (1) = 8 

R. L. 810 (2) = 37 P L.R. 46= A.I.B. 1936 Lah. 348. 
S. 71 — Applicability — Conspiracy under 

S. 120 E, 

S. 71 does not apply to conspiracy, as defined in 
S. 120-11, in connexion with an offence committed in 
consequence of a conspiracy ; the conspiracy to commit 
an offence and the actual commis‘'ion of the offence are 
two separate and distinct transactions. S. 120-B pro- 
vides punishment for conspiracy ; and peisons can be 
punished under that section, even if besides con.spiring 
they actually ptoreed to commit the offence. A. I. R. 
1924 Cal. 771 and 16 Cal. 442, Dist. {Staples, A. J.C.) 
Bala Huddar v. Emperor. 148 I.C. 167=6 BN. 
167 = 35 Cr.L J. 594 = 1933 Cr.C. 936 = A I.R. 1933 
Nag. 252. 

S. 71 — Applicability— Offences under Bombay 

Abkari A<e, S. 43, Cls. (J) (.i) and (h) — Separate sen- 
tences — Legality. 

The offences dealt with by Cl. {a) and Cl. {h') of sub- 
S. (1) of S. 43 of the Bombay Abkari Act are quite 
distinct. While one deals \\ith possession and dealing 
with an excisable article, the other deals with the posses- 
sion of material for the manufacture of that aiticle. 
S. 73, 1. P. Code, does not therefore apply to the case of 
a person charged with those two offences; and he can 
therefore be legally convicted and sentenced at one trial 
for both the tw'o offences. {Beaumont, C,J, and Wadia, 
J.) Emperor Deokao Bhivaji. 156 I.C 399 = 
7 R B. 510 = 36 Cr.L J. 924 ( 1) = 37 Bom.L.R. 191 = 
1935 Or O. 689 = A.IR. 1935 Bom. 202. 

S. 71 — Applicability— Oflences under S. 147 and 

under Ss, 304 and 149, /. P. Code — Separate sentences 
— Legality 

Where a person is charged with rioting under S. 147 
aiul then by reason merely of being a paity to the riot or 
unlawful assembly commits a fatal assault upon another 
person in prosecution of the common object, the case 
comes under S, 71, I. P. Code and separate sentences 
are forbidden under each of the two charges. {Rankin, 
C.f, and C. C. Chose, /.) KlTABDI v. EMPEROR I.R. 

1931 Cal. 567 = 132 10.247 = 32 Cr.L.J. 990 = 36 C. 
W.N. 184 = 1931 Cr.C. 602 = A.I.R 1931 Cal. 450. 

[F. 35 C.W.N. 345 (346).] 

■■ S. 71 — AppUeabiUty — Offence under Ss. 239 and 

240. 

Offences made pimishal)Ie under .Ss. 239 and 240 are 
separate and distinct offences and S. 235, Cr. P, Code 
permits of double conviction and consecutive sentences, for 
in this case S. 7l, I.P. Code is obviously not applicable; 
S. 7l applies only where there is an offence made up of 
parts, any of which parts is itself an offence. {Middle- 
ton, J. C. and Saaduddin, A.J.Cf) GoPiCHAND v. 
Emperor. 146 I.C. 7=6 I.R. Pesh. 12 = 1934 Cr.C. 
7 = A.I.R. 1933 Pesh. 99. 

S. 71— Charge for offences under S, 147 and 

under Ss, 149 and 325, I.P. Code— Separate sentence — 
I^egality. 

It is not legal to pass a separate sentence when the 
accused is charged both under S. 147 and also under 
S. 325 read with S. 149, I.P. Code. {Lord Wt I It ants and 
S. K. Chose., //.) HaRENDRA BaRMAN v, EMPEROR. 
134 I.C 1041 = 36 C.W.N. 346 = 1931 Cr.C. 768 = 88 
Or.L.J. 1=I.R. 1932 Cal. 1 = A.I.R. 1931 Cal. 606. 
— ■ ' 8. 71 — Charge for offence under Ss. 224 and 383 
— Conviction for one offence. 

The accused brandished a crowbar at the police and 
effected his escape. He was convicted of offences under 
Ss. 383 and 224, 1. P. Code, and sentenced to a separate 
punishment for each offence. 

Held, in revision, that the double sentence could not 
be upheld and that there should be only one sentence. 
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{Paieuham IVahh, /.) KAJU CHErTI v. EMPEROR. 
1932 M.W.N. 647. 

8. 71— ( "oHvictton under — U P, Excise Aci, 

S. 60 (b) and (f) — Separate sentences under each clause 
— Propriety of. 

When cl man is found guilty of the major offence of 
illicity manufacturing ( xcisable tides, it is unreason 
able that he shoulil be severely punished for keeping in 
his possessi(3n materials for manufacturing those articles 
and for possessing them. The one offence includes all 
the othei.s. {Young, /.) KmpeROR v. M a ROM ED 
AU khan. 55 All. 657 = LR. 1933 All. 333 = 143 
I.C. 781 = 34 Cr.LJ. 641 = 14 L.R. 197 (Cr) = 1933 
A.L J. 746 = 1933 Cr.C. 744 = A I R. 1933 All. 438. 

S. 71— Criminal Law Amendment Act, S. 17 (i) 

— Ordinance for the prevention of Molestation and 
picketing (Ordinance V of 1932), S. 4 — Charge of 
picketing foreign dotli-shops— Conviction— Two sepa- 
rate sentences— -I.egality of. Sep CRIMINAL Law 
Amendment .\ct (1908), S. 17 (1). A I.R. 1933 
Mad. 337 -64ML J. 351. 

S 71 — Otfences under Ss. 30 (^r) and 37 of the 

liuima Excise Act — Separate sentences for — Legality of. 
See Burma Excise act (19j7), S. 16. 10 Rang. 

396 = A I.R. 1932 Rang 184. 

S. l\—OlTt'nces under Ss. 147, 323, and 325, 

I .P. Code — Separate conoiction and sentences — Legality. 

The accused were convi'ded of offences under Ss. 147, 
323, 149 and 325, I.T. Code and separate sentences were 
passed under Ss 147 and 323, 1. P. Code, on the one 
part and Ss. 142 and 325 cm the other. 

Held, that the separate convictions were proper but 
not the separate sentences passed, S. 35. Cr. P. Code, 
should in this connection be read subject to the provi- 
sions of S. 7l, I. P. Code. 16 Cal 442 (F.B.), Rel. on. 
{Beasley, C. /.and Bardcivell, J,) PONNIAH LOPES, 
m 57 Mad. 643=150 I.C. 977 = 7 R.M 61 = 36 
Or L.J. 1226 = 1934 M.W.N. 8 = 39 L.W. 566 = 1934 
Cr.C 684 = A.I R. 1934 Mad. 388 = 66 M L J. 572, 

" ■"■'“Ss. 71, 147 and ^2'Z--Piottng and hurt — Sepa- 

rate sentences for — Legility of. 

When the abject of an unlawful assembly is to cause 
hurt, a member of that unlawful assembly can, in adili- 
tion to being convicted under S. 147, also be convicted 
and separately sentenced under S. 323 if he is proved 
himsflf to have caused huit. 53 M.!. J, 656, Diss. fiom; 
53 M.L.J. 653 ; 20 Cr.LJ. 653 ; 16 C. 725 ; 40 C. 5ll; 
17 B. 260 (E B ), Foil. {Beasley, C. J. and B irdswell, 
/.) SoniAVALAN 7/. Rama Kone. 56 Mad. 481 = 
IR. 1933 Mad. 180 = 14210. 31=34 Or.L.J. 273 = 
1933M.W.N. 254=37 LW. 250 = 1933 Or.O. 441 = 
A.IR 1933 Mad. 338 --64 M.L.J 314 
[R. 57 M. 643 (646); 12 R. 419 (423).] 

• 'S. 71 — Scope, 

The combined effect of S. 35 of the Cr. P. Code and 
S. 7l of the LP. f^ode, is that under S. 35, as amended, 
it is not even luce.ssary that the offences should be 
distinct in order to enable a Judge or Magistrate to pass 
consecutive .sentences ami if the case fell under S, 41, 
I. P. Code, the Court cannot award a moie severe 
punishment than it couhl for any of the offence^. 30 

Bom. L. R. 383; 49 Bom 916 ; A. L R. 1925 (Jal. 1015 
and A.I. R. 1929 I. ah. 670, Foil. {Doiatuvami Iyer, 
C.J.and Rama Rao, /.) IIaNUMANTHAGA GO 
VERNMENT OF MYSORE. 36 Mys.H.C.R. 305 = 9 
Mys.L.J. 179. 

— — S. 71 Scope — Separate sentences on separate 
convictions-— If pf ohiliti d. 

S. 71, only prohibits punishment more severe than 
that which the Court could award for any one offence. 
It does not prohibit multifaiious sentences following 
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upon multifarious convictions. {Mahadevayya, C.J. and 
Ramachandra Rao, J.) ThimMAPPA GOWDA v. 
Government of Mysore. 12 Mys.L.J. 398=39 
MysH.C R. 912. 

— — S, 71 — Separate sentences for offences under 
S. 143 and Ss. 341 and 149, / P. Code. 

Where an accused is convicted unde’" S. 143 and 
under Ss. 341 and 149, LP. Code, there should not be 
two sentences but one. {Harrison, /.) KMPEROR v. 
Abdul Qadir Kasuki. I.R. 1931 Lah. 157 = 129 
I.C. 221 = 32 Cr.LJ. 249 = 1930 Cr-C. 1220 = A.I.R. 
1930 Lah. 1044. 

Ss 71, 147 and 347 — .Separate sentences under 

Ss. 147 and 347, perfectly legal. See PENAL CODE, 
SS. 147 AND 347. A.I.R. 1932 Pat. 336. 

S 71— A. veral injuries tn fluted in pursuance of 

common object — Separate sentences under Ss. 147 and 
323 — Legality of. 

As soon as the first injury is Caused to any person, 
force is used and the offence of rioting is complete. 
Subsequent injuries, though inflicted in pursuance of the 
same common ol^ject, would he distinct injuries jus'tifying 
a conviction under S. 323, I. P. Code. Hence separate 
sentences under Ss. 147 and 323 are valid. {Bajpai, Jf) 
Sahebr\j Singh v. Emperor. 6 I.R. (All.) 205 = 
146 I.C. 913 = 14 LR 420 (Cr)-34 Or.L.J 1099 = 

1933 Cr 0. 1417 (2)- -1933 A.L.J. 1178 - A.I.R. 1933 
AIL 819. 

— ■ -S. 71 — Several offences -Single trial — Separate 
sentences. 

Where more than one offence is proved in respect of 
which the accused has been charged and tried, a convic- 
tion for each such offeiu'c mu-^t follow, whether S. 7l 
applies cr not, and a separate ‘^entence must be passed 
in respect of each such ('onviction. {Eer/ers, /. C. and 
Aston, A /.C.) Emperor?^ I)har\mdas. I.R. 1933 
Sind 46 = 1933 Cr.C. 33 = 141 1.O 280 = 34 Or.L.J. 
143 = 26 S.L.R. 416 = A.I R. 1933 Sind 9. 

— Ss 71, 111. (a), 323 and 325 —Conrncti on for 
one beating b>tfi under S 323 and S. 325 — Legality. 

Where the offence consi^ted of only one beating, the 
accused should be convicted only under S. 325 arid not 
also for an offence under S. 323 inflicted in the course 
of the same beating. {Burn, /.) MURUGAN v. Em- 
peror. 1933 M.W.N. 244. 

S. 75 — Applicability — Conviction for attempt to 

commit theft — Accused guilty of previous conviction — 
Enhanced sentence — If to be parsed. 

S. 75 does not apply to a conviction fnr the offence of 
attempt to commit theft, since it falls under Ch XXIII, 
I. P. Code, and therefore the accused is not liable under 
S. 75 to enhanced punishment. But at the same lime 
if a pievioub conviction is brought to the notice of the 
Court, the Court can consider the nature of that convic 
tion, and if it constitnes a pioper ground for enhanced 
sentence, it can p.'^ss enhanced sentence, though it should 
not refer to S. 75, I. P. Code. {Ratna'-handra Rao^ J.') 
DkvaPUTRA, In re. 12 Mys.L.J. 415 

S. 75 — Applicability — Single previous conviction 
long time ago. 

S. 75 should not be applied in the case of an accused 
person, who has only one previous conviction and that 
too about 10 years before. {Ferrers,/. C.and Adon^ 
A. J. C.) JUMO Idris v. Emperor. 28 S.L R. 199 = 

1934 Or 0 . 1405=1531.0. 316 = 7 R.S. 127 = 36 Or. 
L. J. 326 = A.I R 1934 Sind 195. 

S. 76 — Attempt. 

Attempts do not come W’ithin the perview of S. 75. 
(Addtfon.j.) Nanhunz/. Emperor. 61. R (Lah.) 
162 = 146 10. 20fl) = 34 Or.L.J. 1181 = 34 P.L.R. 
906 = 1933 Or. 0. 973= A.L E.1933 Lah. 433 (1). 
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— S. 76 — Conviction — Order under S, 110, Cr, P. 
Code, 

An order under S. 110, Cr. P. Code, cannot be 
correctly described as a conviction so as to bring an 
offender within the ambit of S. 75, I. P. Code. {Ferrers, 
J, C, and Aston, A, J. C\) JUMO iDRlS v, EMPEROR. 
28 SLR. 199 = 1934 Or. 0. 1405 = 163 10.316 = 
7B.S. 127=36 Oc.L.J. 326=>A.IR. 1934 Sind 195. 
S. 75 — Enhancement . 

Accused were found guilty of a trivial offence under 
S. 379 of stealing cotton, and in view of their having 
been alieady sentenced to two years’ rigorous imprison- 
ment, were sentenced to five years^ rigorous imprison- 
ment and a fine of Rs. 100 and were placed under police 
surveillance for thiee years on the expiry of the sentence. 

Held, that the sentence imposed tended to be severe, 
but that a substantial reduction should not be made, and 
that tw’o years’ rigorois imprionment without the order 
as to fine and police surveillince would be sufficient. 
{Tapp, J.) UjAGAR SINGH V. EMPEROR. 6 I R. 
(Lah.) 152 = 115 1 0. 1002 = 34 Cr L J. 1153 = 34 P. 
L.R. 903= 1933 Or C. 269 = A.I.R. 1933 Lah. 147. 

S. 76 — Habitual offender — Trivial offence — 

Sentence, 

A person cannot be sentenced to an altogether in- 
commensurate punishment for a tnvial offence merely 
because he hu'. been convicted many times before. I'beie 
mu''t be some propoition lietween the punishment and 
the offence. Totranspoit a man for life for picking 
a pocket is extiemely harsh. {Hum, J.) KUPPUSVVAMI 
CHKi TY V. Emperor. 1933 M.W.N. 1259. 

"S. 75 — Previous convictions — Proof — Mode of. 

See Cr. P. CODE, S. 5l 1. 36 P.L R. 7. 

— — S. 75 — PrevRius conviction — Proof. See Cr.P. 
CODE, S. 511. A.IR. 1934 Lah. 693. 

— S. 75 — “ Punishable ” — Meaning of — Previous 

conviction by Cuurt-mai tial — If can be taken into 
account for enhancing sentence. 

The w'ord “punishable” should be lead as if it were 
followed by the words ‘by a Court administeiing the 
Indian Penal Code.’^ Consequently previous convictions 
of an accused before the Court-maitial cannot be taken 
into account to enhance punishment under S. 75, l.P. 
Code. {Fraser, J. C. and Saaduddtn, A. J. C ) EMPER- 
OR V. Private Johnson. 141 1.C. 445 = 1933 Or.O. 
148 = A.IR. 1933 Pesh. 6. 

'S. 75 — Scope — Habitual offenders — Necessity for 

severe sentences — Mysore Cr, P, Code, S, 348 

S. 75. T. P. Code, shows that the policy of the Criminal 
Law demands frequent resort to the section in the case 
of habitual offenders against pioperty. S. 348, Mysore 
Cr. P. Code Regulation, provides that habitual offendars 
shall be committed to ihe Court of Session or sent to 
the Distiict Magistrate invested w^th powers under S. 30, 
Cr. P. Code, and the provisions of S. 348 have been 
particularly emphasisei! in the General lules and orders 
(criminal). A sentence of three months’ rigorous im- 
prisonment, on conviction under S. 380, I. P. Code, for 
an accused wfio is a habitual offender and professional 
thief is wholly inadequate. (Mahadevayya, C,/.) AN- 
THONY, /// re, 12 Mys.L J. 385. 

S. 76 — Scope — Previous conviction not falling 

under S, 75 — Enhanced sentence — Duty of Court — 
Procedure. 

There aie many cases in which the law’ does not pre- 
scribe enhanced maximum punishment for a second 
conviction, but in which it is nevertheless necessary to 
pass a heavier sentence because the accused has previous 
convictions for similar or other offences indicating moral 
turpitude. A Court is bound, when a previous convic- 
tion not falling under S, 75, is brought to its notice, to 
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consider the nature of that conviction, and if it thinks 
that it constitutes proper ground for a heavier sentence 
than would be awarded for the offence charged, to take 
evidence as to such previous conviction. It may enter 
the previous conviction in the charge so that the accused 
may understand that it will be taken into consideration 
in passing the sentence The Court, how’ever, should 
not refer to S 75, unless it is competent to give enhanc- 
ed sentence under the section {Ramachandra Rao, /.) 
DEVAPUTRA, In re, 12 Mys.L J. 415. 

Ss. 76 and 79 — Letter by Advocate to Magistrate 

demanding return of bribe — Alleged instructions of 
client, no defence. 

No instructions can justify the action of an Advocate 
in threatening a Magistrate with the proper legal conse- 
quences of his illegal actions, if he does not comply with 
a demand made and promising to hush up the matter if 
the demand is met. Where therefore an Advocate 
writes a letter to a Magistrate demanding the leturn of 
the bribe alleged to be paid to him and promising to 
hush up the matter in case of compliance w’ith the 
demand, the Advocate makes himself a party to com- 
pound an uncompounclable offence and cannot shelter 
himself behind alleged instiuctions of his client. A.I.R. 
1925 Rang. 15, Ref. {Dunklcv, /.) U SaN WIN v, 
U IILA. IR. 1931 Rang. 185=132 10. 56a=32 
CrL.J. 934 = 1931 Cr.C. 371 = A.I.R. 1931 Rang. 
83. 

Ss. 77, 499 and 600 — Exemption of Judge 

from liability — P^ords prima facie defamatory. 

The very existence of the exceptions to S. 499 indi- 
cates that the provisions of S 77 cannot !iy themselves 
cover the case of remarks made by a Judge or Magis- 
trate in the course of his office, so as to exempt him 
from any liability under S. 500. Where the words com- 
plained of themselves aie prima facte defamatory 
and do not beai directly on the matter in hand, there is 
a prirna facte case against the accused and the com- 
plaint should be admitted. {Grille, J.C ) KaMLA 
Patel 70 BhagwandaS. 30 N.L.R. 234 = 149 1.0. 
140 = 6 RN. 220 = 36 CrLJ 947=17 N.L.J. 43 = 
1934 Cr.O. 616(2) = A.IR. 1934 Nag. 123. 

S. 79 — Pardanashin lady in debtoi’s house — 

Decree-holder accompanying bailiff — Door pushed open 
without notice to lady and injuries caused by him — 
Guilty under S. 352, I. P. Code — S. 79 of no avail. See 

I. P. CODE, S. 352. 145 I.C. 269. 

S. 79 — Scope, 

Whereas S. 79 of the Penal Code can only be applied, 
when all the facts aie known, i,e., when the trial is over, 
S. 132 of the criminal Procedure Code can only operate 
before the trial begins. Protection given by S. 79 is a 
protection against conviction while the protection given 
by S. 132. Cr. P. Code, is a protection against trial. 
{Burn,/) SCHAMNAD r;. Rama RaO. I R. 1933 
Mad. 271 (2)= 143 I.C. 116 = 34 Cr.L J. 628 = 1932 
U.VJ.lil. 1226 = 1933 Cr.O. 371 = A.I.R. 1933 Mad. 
268. 

S. 80 — Voluntary drunkenness — When can be a 

defence. 

In a case of voluntary drunkenness where the evi- 
dence falls short of a proved incapacity in the accused 
to form the intent necessary to constitute the crime, the 
presumption that a man intends the natural consequen- 
ces of his act does not stand rebutted, {Shadi Lai, C, 

J, and Monroe, /.) BiSHNA v. EMHEROR. I R. 1932 
Lah. 283(1) = 137 I.C. 86(1) = 33 CrLJ. 378 = 33 
P.L.R. 130 = 1932 Cr.C. 266= A.I.R. 1932 Lah. 244. 
— ' S. 84 — Father killing children — No motive — 
Inference of mental derangement. 
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For a father to kill his three young children is 
certainly a most unnatural act and where no clear motive 
can be shown, some mental derangement should be 
inferred. {Ntyo^i and Staples^ A./,Cs,) LOCAL 

Government z'. Sitrya arjuna Mahar. SON. 
L.R. 9 = 6 I.R. (Nag.) 72-146 I.C. 118-34 Or.L.J. 
1168-1933 Cr.C. 1266 -A.LR. 1938 Nag. 307. 

- S. 84 — Insanity — Exemption from liability — 

Onus. 

The onus rests on the accused to establish the plea of 
unsoundness of mind as contemplated by S. 84. The 
section makes it clear that exemption from criminal 
liability can be allowed only, where the accused claiming 
to be insane is incapable of knowing the nature of the 
act or that he is doing what is either wrong or contrary 
to law at the time of the act. {Shadi Laf C.J. and 
Monroe, J.) SaRDAR BAKHSH v. EMPEROR. 151 

I. C. 672-7 R.L. 179-35 Cr.L.J. 1398-35 P.L.R. 
703. 

— S. 84 — Insanity — Evidence — Previous conduct. 

The mere fact that the accused committed certain 
unusual acts in the past does not lead to the inference 
of insanity of the accused at the time of the commission 
of the offence. In order to avail of the plea of insanity 
under S. 84, it must be shown that the accused was in- 
capable of understanding the natuie of his act at the 
time when the act in question was committed. Where 
the accused found guilty under S. 302, I.P. Code, made 
no attempt to run away, kept on wearing the blood* i 
stained clothes till the police came and w^as showm to 
have previously been acting in an eccentric manner. 

If eld , that the acts though unusual did not necessari- 
ly lead to an inference of insanity especially when they 
related to acts in the past. {^Shadt Lai, C.J, and Abdul 
Qadir, J.) Chandgi z/. Emperor. I.R. 1932 Lah. 
608 = 138 I.C. 632-33 Or.LJ. 634 (2) -33 P.L.R. 
211 = 1932 0r,0. 325-A.I.R. 1932 Lah. 260. 

—j -Ss. 84 and 302 — Murder of childien— Unsound 

mind — Accused, not, hovsever, ignorant of his wrongful 
act — Sentence. See PENAL CODE, Ss. 302 AND 84. 
A.I.R. 1933 Lah. 123. 

S. 84~ Murder — Mere unsoundness of mind — 

Effect. See Penal Code, S, 302. A.I.R. 1933 
Rang. 144. 

•S. 84 — Plea of insanity — Counsel raising at late 
stage-^Court, if bound to try question as preliminary 
issue. 

Where no plea of insanity was raised at the trial 
until the concluding stage when the plea was suggested 
by the Counsel for the accused. 

I/eld, that it was not the duty of the Sessions Judge , 
to try a preliminary issue regarding sanity of the accused i 
especially when there was no indication that he was ! 
suffering from unsoundness of mind. (^Sbadt Lai, C, 

J, and Agha Haidar, J.) EMPEROR v. SAJJAN SiNGH , 
I.R. 1931 Lah. 606 -131 1.O. 746-32 Or.L.J. 816. 

S. 84 — Plea of insanity — Onus of proof. 

The onus of proving the exception enacted by S. 84 
is on the prisoner. {^Shadt Lai, C.J, and Agha fhaidar, 
/.) Emperor v, Sajjan Singh. I.R, 1931 Lah. 
506 = 131 1.O. 746-32 Or.L.J. 816. 

“S. 84 — Plea of insanity — Onus of proof. See 
Evidence act, S. 105. 1935 O.W.N. 53 -A.I.R. i 
1935 Oudh 143. | 

""3. ^^.—PUa of insanity — Onus of proof— Prin- ' 
ctples applicable — Plea not made out — Procedure umier 
S, 401, Criminal Procedure Code, 1898. 

Under S. 84 exemption from criminal liability can be 
allowed only when the accused is incapable of realising 
the nature of the act or knowing that he is doing what 


! is either wrong or contrary to law. It is not therefore, 
every person suffering from mental disease that can 
; avoid responsibility for a crime by invoking the plea of 
insanity. A man may be suffering from some form of 
insanity in the sense in which the word is used by a 
1 medical man but may not be suffering from unsound- 
ness of mind as defined in the section. There is a clear 
distinction between a ‘medical insanity' and a ‘legal 
' insanity’ and the Courts are concerned only with the 
, legal and not the medical view of the question. More- 
over to establish a defence on the ground of insanity it 
must be shown that the mental condition referred to in 
the section existed at the time when the act was com- 
mitted. If a man is insane six or seven hours after 
committing the murder, it raises no presumption that he 
was of unsound mind at the time of the committing of 
the murder. The onus of establishing the plea of 
insanity is undoubtedly on the accused. Plea of insanity 
held on the facts not to be made out. Owing to excep- 
tional circumstances, however, case forwarded to the 
Local Government for the Governor to take such action 
i under S. 401, Cr. P. Code, as might be deemed right 
and proper. {Shadt Lai, C.J. and Agha Haidar, /.) 
Bagga V. Emperor. I.R. 1931 Lah. 981 = 134 I.O. 
773-32 Or.L.J. 1230-1931 Cr.O. 632-32 P.L.R. 
331- A I.R. 1931 Lah. 276. 

— S. 84 — Plea of insanity — Sustainability — Test, 

The accused who did not enjoy good bodily health 
and used to act at times in an eccentric manner, was 
proved to have murdered a young w’oman whom he 
loved, in tussle with her lelations. 

Held, that the accused was not shown to be incapable 
I of knowing the nature of his act and that the plea of 
insanity was not maintainable, {Raza and Smith, //.) 
j Ram Adhin v. Emperor, 7 Luck. 341 = 8 O.W. 

! N. 1221 = 1932 Cr.O. 60 = 135 I.C. 384 = 33 Or.L.J. 

; 163-I.R. 1932 Oudh 32 = A.I.R. 1932 Oudh 18. 
S, 84 — Plea of insanity — Sustainability. 

Where all that was shown w^as that the accused was 
moody, irritable and conceited and may be said to have 
been peculiar but at no time did he suffer from insanity 
, of such nature and degree as to preclude him from 
I knowing the nature of his acts oi to obscuie the distinc- 
■ tion between right and wrong and there was other 
I evidence to show that he was not lacking in intelligence. 

• Held, that the accused, who was prosecuted for an 
' offence under S. 302, I.P. (^ode, could not on those facts 
[ raise a plea of insanity. (^Harrison and Dal ip Singh, 

I //.) Umar Khan v. Emperor. 32 P.L.R. 804- 
1932 Cr.O. 21 = 135 I.O. 666 -I.R. 1932 Lah. 122- 
33 Cr.L.J. 186- A,I.R. 1932 Lah 11. 

— — S, 84 — Pica of insanity — What must he proved — 
Onus. 

The legal conception of insanity differs considerably 
1 from the medical conception. In order to be a good 
1 defence, the burden of proof lies on the defence to show 
j that the accused at the time of committing the offence 
was “by reason of unsoundness of mind incapable of 
I knowing the nature of the act or that he was doing what 
I was either wrong or contrary to law.” All other forms 
( of insanity and minor aberrations of mind which aie 
j recognised by the medical sciene as amounting to 
I madness are excluded in the eye of the law. 

Held, that the evidence in the case did not bring the 
case of the accused, who was charged with murder 
within the e.xemption. {Sulaitnan and Niamatullah, 
//.) Emperor z/. Pancha. I.R. 1932 All. 636 = 
139 I.O. 147-33 Or.L.J. 714=13 L.R. 31(0r.) = 
1932 Or C. 231 - A.LR. 1932 All. 233. 

-8. 84 — Plea of insanity — When available to 

accused. 
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It is not every person mentally diseased who is 
exempted from criminal responsibility. The rule enacted 
by S. 84 prescribes that such exemption is allowed only 
where accused is “incapable of knowing the nature of the 
act or that he is doing what is either wrong or contrary 
to law.*’ A man may be suffering from some sort of 
insanity in the sense in which the expression is used by 
medical man but may not be suffering from unsound- 
ness of mind as contemplated by law. If he is capable 
of knowing the nature of the act or of realising that the 
act is wrong or contrary to law, he must be held to be 
guilty. His liability will not be diminished simply because 
he did the act under the influence of some delusion 
or in order to redress or avenge some real or supposed 
grievance. Lal^ C,J, and A^ha Haidar^ /.) 

Emperok V. Sajjan Singh. I.R. 1931 Lah. 606=- 
131 1.O. 746-52Cr.L.J. 816. 

S. 84 — Plea of insanity — When available — Onus^ 

It is not eveiy form of unsoundness of mind that 
would exempt a person from criminal responsibility, but 
only such “unsoundness of mind as would materially 
impair the cognitive faculties of the mind that can form 
a ground of exemption from criminal responsibility — the 
nature and extent of the soundness of mind required, 
being such as would make the offender incapable of 
knowing the nature of his act or that he is doing what 
is wrong, or contrary to law\*' The presumption of law' 
is that every person who has arrived at the age of 
discretion is sane and is accountable for his actions 
unless the contrary is proved. The burden of proof is 
upon the person setting up the defence of unsoundness 
ot mind, who must not merely prove mental deiange- 
rnent but that particular and appropiiatekind of derange 
ment lecognised by law’ — that is to say — a disease of the 
mind which deprives him at the time of committing the 
act, of the faculty of distinguishing right from wrong, or 
of discerning the nature and quality of his act. 
i^Doraiswamt Iyer, C.J. and Srinivasa Iyer, /.) 
Padmavathamma V. Government of Mysore. 
9 Mys.L. J. 28. 

S. 84 — Proof of in sani ty — Despt > ati on on 

account of starvation. 

The mere fact that the accused was diiven to despera- 
tion on account of starvation does not amount to proof 
of insanity at the time when she committed the deed in 
question. (C.C*. Ghosi\ Panckrid gc and Pat tr son, JJf) 
MabajjaN BiBI, In the matter of. I.R. 1932 Cal. 339 
«137 1.0.611-33 Cr.L.J. 476-1932 Cr.C. 650- 
A.I.R. 1932 Cal. 658. 

— " — S. 84 — Proof of insanity — Eccentricity of ac- 
cused — Inadequate motive for crime. 

Where the accused was shown to have been eccentric 
a few years before he committed the double muider but 
it appeared that he had never been considered to be 
unfit for w^ork and was performing responsible duties of 
office. 

Held, that the mere fact that the murders were com- 
mitted with an inadequate motive was not sufficient for 
finding that the accused was insane, {Raza and Pullan 
//.) Mahomed Islam v. Emperor. I.R. 1931 
Oudh 99 = 1291.0. 323=32 Cr.L.J. 327=7 O.W.N. 
1100 = 1931 Cr.C. 133-A.I.R. 1931 Oudli 77. 

S. 84 — Proof of insanity — Unbalanced mind. 

The fact that the accused had an attack of insanity 
Before the occurrence and another one in jail during the 
period between the inquiry in the Committing Magis- 
trate’s Court and the opening of the trial in the 
Sessions Coui t is not sufficient to prove that it was in a 
fit of insanity that he committed the assault. Proof of 
an unbalanced state of mind is not the same as that of 
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unsoundness of mind; the formei may be material in 
the matter of sentence but is not sufficient to give the 
benefit of S. 84 to the accused. {^Kisch, /.) Nabi 
Ahmad khan v. Emperor. I.R. 1932 Oudh 283= 
137 I.C. 800 C2) = 33 Cr.L.J. 642 = 9 O.W.N. 355 = 
1932 Cr.C. 373-A.I.R. 1932 Oudh 190. 

S. 84 — Religious delusion — Human sacrifice to 

please Goddess — Sufficiency of defence. 

The accused was the pujari of a Mari Amman Temple. 
While invoking the deity for the purpose of curing an 
attack of small-pox, he professed to become inspiied, 
snatched the five months old baby of P. W. 1 and 
killed it. 

Held, though he niight have been labouring under a 
delusion that the sacrifice was necessary to please the 
Goddess, it was not shown that he did not know' what 
he w'as doing when he killed the child. On the other 
hand, he knew that he was killing the child to appease 
the Goddess, and so he could not be said to be insane 
within the meaning of S. 84. {Heasley, C.J. and 
Sundaram Chetty, J.) N\RAYANASWAM1 GOUNDAN 

z'. Emperor. 1931 M.W.N. 719. 

S, 84 — Temporary inuinity — Evidence. 

There was strong evidence that the accused was in- 
sane a few days after the murder. There was also evi- 
dence that even prior to murder, he was insane. When 
he was put on trial, it w'as urged that he was a lunatic. 
After inquiry was made, three of the four assessors came 
to the conclusion that he was lunatic. The fourth was 
doubtful. The accused w’as then sent to Mental Hospi- 
tal. The Superintendent of the Mental Hospital then 
wiote that “accused was feigning insanity.’* On this, 
the succes'^or of the Sessions Judge relying on the letter 
of the Superintendent convicted the accused. The letter 
however was not proved. Nor was the Superintendent 
examined as a witness. 

Held, that the .accused was insane when he killed the 
deceased and his case fell within the scope of S. 84, 
{Coldstream and Monroe, J Jf) IBRAHIM v. EMPEROR, 

6R.L. 619 = 1481.0 987 = 36 Cr.L.J. 869 = 1934 Or. 
O. 239 (2) = A.I.R. 1934 Lah. 123. 

— ^S. 86 — Drunkenness — Effect on liability for con” 

sequences of acts. 

An accused person who claims the benefit of S. 86, 
must make out that somebody else was lesponsible 
foi his intoxication. Evidence of drunkenness w’hich 
falls shoit of a proved incapacity in the accused to form 
the intent necessaiy to constitute the crime, and 
merely establishes that his mind w'as affected by drink so 
that he more readily gave way to some violent passion, is 
not sufficient to rebut the presumption that a person in- 
tends the natural consequences of his acts. {Maha- 
devayya, O.C.J, and Shankaranarayana Rao, /.) 

Hotte Kencha 7f. Government of Mysore. 12 
Mys.L. J. 363 = 39 Mys H O.R. 760. 

■ " --S. 86 — Drunkenness — Test, 

The correct test for deciding how far drunkenness is a 
good plea in defence 6f an accused is not whether the 
accused knew what he was doing was wrong or was able 
to appreciate the natuie and quality of his act, but 
whether by the reason of his drunkenness, the accused 
person is incapable of forming an intention of commit- 
ting the offence. King v. Beard, (1920) A. C. 479, Rel. 
on. Where, though the accused was drunk at the time, 
he committed the murder of the girl w’ith which he was 
charged, it was nevertheless clear he was aware of the 
nature of the act done by him and the evidence showed 
he was able to run away and to follow the little girl 
with a knife in his hand and thereafter to stab her 
mother as well, the defence of drunkenness is of no 
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avail. {Beasley t C.J. aad Pakenhatn IVahh, /.) Mu- 
THU OOUNPAN V, Kmpekok. 1931 M.W.N. 113. 
S. 86 — Scope. 

The section (leal> only with the riiie.>*tion of theknow’- 
leclge possessed by an accused person at the time he 
commits the offence and leaves quite open the question 
of intention. {Beasley, C.J. and Pakenham IValsk, /.) 
Mu'jiiu Goundan V. Kmpekok. 1931 M.W.N. 113. 
— S. 86 — Vohiniary drunkenness — Effect on crimi- 
nal I tala I tty. 

In cases of voluntary drunkenness, an intoxicated per- 
son shall l)e dealt with as if he had the same knov\ledge 
as he vNJiuId h.ive had if he had been .sober; but evidence 
of drunkenness which renders the accused incapable of 
forming the specific intention necessary to c(m>iitule the 
offence c ha rgeci should be taken intfj consideration to 
determine whether he had that inte?ition ; in such case, 
the question (jf intention nnj‘«t be deteimined in each 
case according to tlie a( turd f.icts proved; but evidence 
of drunkenness falling short of a proved incap.icity in 
the aC' u''('d to for m the necessary intentirjn does not 
rebut the presumption that the accused, intends the 
natural consequences of his acts, allhougli the drunken- 
ness may be taken into consideration as an extenuating 
circumstance in passing sentence {/1/ya Bu and Dunk- 
^ey,JJ) N(iA Smn Gai.e 7/. Kmpekok. 12 Bang. 
445-= 152 1.0.1054= 1934 Cr C. 1326 = 36 Cr.L.J. 
228 = 7 E E. 188 - A.I E. 1934 Bang. 361. 

-Ss. 88, 92 and 326 — Accused thrustiny^ heated 

ladle into a woman's mouth to cxotcise devil — 0/fencc. 

Where the accused believing that a certain woman vsas 
poss(fssed of a devil .ittempted to exorcise it by thrusting 
a heated ladle right into her mouth and thereby cau'^ed 
grievous hurt to her, he is guilty of an offence under 
S. .326, I. lb Code, and is not protected either by S. 88 
or S.92, I. P Code. {Kendall, J.') Pan SiNGH 7 '. 
Kmpkkok. 7E.A 501-153 10. 425-= 36 Cr.L J. 
346 -- 1935 A. W E. 57 - 1935 A.Or.O. 12 = 1936 Cr.O. 
268-A.I.E 1935 All. 282. 

Ss. 89, 350 and 352— ///// /// hushaud forcibly 

hts mi nor wife from het fat/uPs house — 

Offence. 

Though under the Hindu Law the husband is a lawful 
guardian of his minor wife, he has no right to obtain 
possession of her by force without recourse to the Courts. 
If a husband forcibly drags his wife who is under 12 
years of age and who is at the time living with her 
father, he causes injury, fear and annoyance to her with- 
in the meaning of S. 350, I. P. Ck.)de, and is, therefore, 
guilty of rising criminal force utvier S. 352, 1. P, <’"ode. 
He cannot obtain the benefit of S. 89 as it cannot be 
considered that the obtaining posses.sion of the minor by 
him would be for her benefit as Act XIX of 1929 clearly 
provides that .such marriages shall not take place. 
{Benmf /.) NaNKu v. KmperOR 159 I C. 183--8 
R.A.‘ 400 -1935 A.L JT. 1096 = 1935 A.Cr.C. 232 -= 
1935 A W.E. 1081 - 1935 Cr.O. 1133 •=37 Cr.L.J, 36 
= A.I.E. 1935 All. 916. 

— ; — S. 90 -Obiert and effict. 

3 he object and effect of S. 90 obviously W’as not to 
lay dow'ii that a child under 12 ydars of age is in fact 
incapable of expiG'ising or withholding his or her consent 
to an a< t, but to provide that where the consent of per- 
son may affoid a defence to a criminal charge, such 
consent nmsi be a real consent, not vitiated by immatu- 
rity. fe.ir or baud. {Pa^e, C.J., Das, Mya Bu, Brown 
^'^^unkley, JJ ) KhaI.ILUR RaHMAN v. EMPEROR, 
11 Rang. 213 I.R. 1933 Rang. 81=143 LC. 872 = 34 

(2)-A.I.R. 1933 Rang. 

9o (jr.B.). 


Ss. 90 and 866 — Distinction between against 
! will” and ‘‘without consent’* — Absence of valid consent 
; does not raise presumption as to intention. See PENAL 

! CODE, S. 366. 11 Rang. 213=A.I.R. 1933 Rang. 98 
’ (r.B.). 

Ss. 92, 88 and 326 — Accused thrusting heated 

i ladle into a woman’s mouth to exorcise devil — Offence. 

■ See^. P. CODE, S. 88. 1935 A.W.R. 57 = A.I.R. 1935 
; All. 282. 

! S. 94 — Applicability — Accused voluntarily sub- 

; jeeiing himself tot hi eats. 

; Where an accused did, of his own accord, place him- 
self in the situation by which he became subject to the 
i ihieats of another owing to which he alleged that he 
committed the offence of robbery, the provisions of S. 94 
. can avail him nothing, {Cunljfc and Dunkley, J Jf) 

: Sani.'WDO rA Emperor. 1933 Or O. 919 = 147 I.O. 
49=35 0rL.J. 262 = A.I.R 1933 Rang. 204. 

S. 9i~~ 0/fence under S. 121 — Plea of compnl 

si on. 

('ompulsion is not a defence in Pritish India to a 
i charge under S. 121, 1. P. Code. {Page, C.J., Mya Bu 
\ and Baguley, JJ.) A UNC; llLA v. EMPEROR. 9 Rang, 
404- 1931 Cr C. 875-- 135 1.0.849 = 35 Cr.L J. 205 
I =I.R. 1932 Rang. 65 --=A IR. 1931 Rang. 235. 

Ss. 95 and 504 — Applicability — Mere vulgar 

• abuse uttend in anger — Offence — Comution — Propriety* 
, Wheie the word^ uttered are mere vulgar abuses 
j utteied in anger without an intention to provoke, the 
complaint should be dismi.sscd on the principle of de 
' mimmis non curat lex embodied in S. 95. A conviction 
I under S. 504 is not proper in suc'h cases. {Pollock, 

, A.J.C.) Kmpekok v. J. Nash. 160 1.C. 420 (1) = 37 
j Cr.L.J. 296 = 8R.N. 188(1) = 18 N.L.J. 170. 

; S. 95^ Charjr>e of insult — Vulgar abuse not 

i meant to be taken liteially. 

. At a meeting of the .shareholdeis of a Company, it 
. was proposed to expel some of the membeis one of whom 

■ w’as the accused. Theieupon the accused got angry and 
, said that not even the (Governor- (aeneral could expel 
j members from tlie Company .'inrl then left the room 

muttering “You flatnn bloody bastards and cads”, which 
' w’ds overheard by some of the members. 

Held, that breach of good manners though it may be, 
' it w as not likely to provoke a breach of public peace, 
that as the term was applied generally to all the meni- 
i beis present, of whose antecedent'^ the aci'used presuma- 
j bly knew nothing, he could not be supposed to have 
j intended to reflect on the chastity of their mothers and 
I that there w'as no intentional insult. {Beaumont, C. J. 

\ and Broomfield, J.) KmPEROR v. PhIF.IP RanGEL. 
j 56 Bom. 196 - I.R. 1932 Bom. 239=1371 0. 186 = 33 
CrL.J. 463 = 34BomL.R. 282 -=1932 Cr.O. 297 = 
A.I.R.1932 Bom. 193. 

. S. 95 — Observations made by Court — Complaint 

for defamation — Trivial offence — Dismissal of corn- 
' plaint. 

In the course of a civil suit pending before a Judge, a 
petition was presented to him by a number of persons 
I whoso parentage and place of residence were not noted 
; therein. Instead of simply returning the petition, the 
Judge observed in a fictitious vein that there was only 
' one person known to him in history whose miraculous 
birth gave rise to the Christian dogma of immaculate 
: conception and that surely the applicants did not claim 
; that divine origin. He further observed that the Urdu 
i application was written so badly that the name of one of 
1 the applicants Gupta could be read as Kutta (dog). The 
I petitioners theieupon preferred complaints to the Dis- 
i trict Magistrate for offences under Ss. 500 and 504, 
I. P. Code. 
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Held^ that the complaints should be dismissed under 
S. 95. I. P. Code. {Nanmutty, /.) PH AG I RATH v. 
Saiyid ALI Hamid Sahib. I,R. 1931 Oadh 335 = 
13210. 783 = 32 Or.LJ. 991-8 O.W.N. 167 = 14 

0. L.J. 20 = 1931 Cr.C. 824 = A I.R. 1931 Oal. 392. 

S. 95 — Offence of defamatton — Truth no defence 

— Procedure— Under .S'. 95. 

During the course of quarrel between the accused and 
the complainant, the accused was alleged to have stated 
that the complainant and his family v^ere badm.ashes and 
Convicts. It appeared that the allegations were true as 
the complainants and his brother had been convicted for 
gambling. 

fields that though truth was not an absolute defence 
in a prosecution for defamation and public beneftt has 
also to betaken into account, the matter was not one 
for conviction. The case would aNo fall untler S. 95 of 

1. P. Code. N^o person of oi dinary sense and tempei 
would have compUinctl of the harm caused in such cir- 
ciinistani’es. It would lie s<» slight a.s to be negligible. 
When both sides were quart dling, the matter was not 
one for coMViclion. {Pose, A./ C.) JKOKAKhaN SoNAR 
z/. Nanakram. 17N.LJ. 66. 

‘S. ^^ —Apph:ahihty — Person assailing and in- 
jurtng another out of rtvens^e — No apprehension of 
attack. 

Where in a scutfle a person could not actually have 
entertained .my ap{)rehen'>ioii whatever tliat he was going 
to be attai.'ked by the opposite patty whotit he evidently 
assails and injures actuated by revenge, lie cannot be 
deemed to have acted in exercise of the ligfit of private 
defence. (Shadt fai, C .J. and 'Papp, /) TOGINDRA 
SiN(^H 2 /. Kmperok. 1931 Cr.C. 854 = 33 Cr.L.J. 
315 = 13610 721 = IR. 1932 Lah. 257-33 P.L.R. 
952 -A.I.R, 1931 Lah. 566. 

■■■S. 96 — Applif ability — Primary obfect of both 

parties to ffi^ht — Both fully pic pared for same. 

Where each party anticipated tesistance from the 
other and had fully pttparecl itself for a violent clash 
and the relations between the parties had l)Ccome so 
e.stranged and embitteied that they could not but think 
of tjying conclusions with ea( It other in a free light and 
the dispute as to the insignificant field of five acres was 
picked up only to furnish a giound for a final encounter 
which would decide the major and mote important issue 
relating to the village as a whole. 

Held, that the ptitnary object of both parties was to 
fight and the vindication of their right to property was 
merely a pretext and there could be no question of pri- 
vate defence. (Case-law referred.) {Niyo^t, A J.Cf) 
Bhairosing V. Emperor. 31 N.L R. 880 = 156 I.C. 
120 = 7 R.N. 217 = 36 Cr.L.J. 861 = 1935 Cr.C. 660 = 
A.I.R. 1935 Nag. 141. 

Ss. 96 and 148 — Both parties determined to 

vindicate their risfhts to property by unlaivful force — 
Plea of prnate defence — Proof of. 

Where both patties ate determined to vindicate their 
rights or supposed rights by unlawful force, and they 
engage in fight, the party who wants to plead private 
defence suct'essfuliy should show that he w'as in peaceful 
possession of the property and that he was not the 
aggressor. (Case-law referred.) {Kupe hand, J.C. and 
Mehta, A J.C.) A LI MaHOMEI) JUMO v. EMPEROR. 
147 1.0.70 = 35 Cr.L.J. 257 = 27 S.L.R, 433=1933 
Cr.C. 1426= A. I.R 1933 Sind 386. 

— — Ss. 96 and 160 — Conviction under S. 160 — Plea 
of pi Irate defence to be first found against. 

S. ICO is controlled by S. 96 and where a right 
of private defence is set up by the accused, they should 
not be convicted unless the plea is examined and found 


PENAL CODE (1860), S. 97. 

to be not established. {Curgenven, /.) RaTNAM 
riLLAi V. Emperor. 1933 M. W.N. 721. 

S. 96 — Pitched battle— Theory of private defence 

— Appli ca b i I tty. 

If there is a pitched battle both sides would be guilty 
under S. 147, I. P.Code, and neither would be entitled 
to the right of private defence. 

Held, however, on the facts, that there was no pitched 
battle and tliat the tlieory of piivate defence could be 
sustained by the accu>ed. (Addissn, J., on difference 
of opinion between Ham son and Dalip Sinji, //.) 

Ahmad Sher v. Emperor. I.R. 1931 Lah. 573 = 132 
I.C. 381=32 Cr.L.J. 868-a931 Cr.C. 737-A.I.R. 
1931 Lah. 513. 

S. 96 — Pha of scl f- le fence — When can h: raised 

iH appeal. 

The plea of self-defence can be raised for the first 
time in appeal, if the facts on the record W'onl I justify 
such a plea. {Ahlnl Qadir and Moinoe, / /.) NlJR DaD 

Emperor. 33 P.L.R. 718 I R. 1933 Lah. 290 = 
142IC. 901 = 34Cr.L J. 462 = 1932 Cr.C. 820 = A.I. 
R. 1932 Lah. 606. 

S. 96 — Unlawful asu'iiif'hes fightin g zuith each 

other — Right of private defence. 

Where two unlawful assemblies fight with each other, 
there can l)e no question ot ptivate defence and every- 
' b(3(ly who is proved to have t.iken part in the fight is 
/ liable to be punished foi the offences committed by 
him, {Coldstream and Jai Lai ^ J /.) ManNA v. ICM* 
i PKROR. 161 I.C. 980 = 7 BL. 233 = 35 CrL.J. 1462 
; =1934 Or C. 444-A.IR. 1934 Lah. 209. 

I S. ^7— Applicability — Parties engaged in deter - 

mined fight. 

Where b(jth parties have engaged themselves in a 
, detei mined fight, neither patty can claim the private 
' defence of person or pi operly. (Nanavutty, J.) MaTA 
Din Emperor. 6IR. (Oudh) 62 = 1451.0. 637 = 
34 Cr.L.J. 1016 = 10 O.W.N. 383. 

S. 97 — Assaulting public servant — Justification 

j — Wrongful demand of toll, 

; Tlie light of private defence only exists against acts 
amounting to an offence against person or property and 
! within the limits of S. 97 and the following sections of 
; the Penal Code. That the Municipality lias no right to 
t collect toll is no justification lor beating the peon who 
'■ comes to demand it. {Rowland,/.) Sawal SfTH z^. 

* Emperor. I.R. 1933 Pat. 221 (1)--144 I.C. 178 = 

' 34 Cr.L J. 726 (1)=1933 Cr.C. 314-A.I.R. 1933 
i Pat 144, 

' Ss 97 and 325 — Attachment by Amin cding 

: honestly but erroneously — Right of private defence. 

An Amin through inexperience or negligence failed ta 
’ notice that the duration of his warrant had expired, but 
proceeded to attach, honestly believing that be was en- 
titled to do so under the warrant. 

Held, he could neither be treated as a lobber not 
could be grievously hurt or even killed by the owner of 
the pioperty in justifiable exercise of the right of private 
defence, as the accused has no right of pi ivate defence 
under such circumstances. {King and Ighal Ahmad, 
//) E.MPEROR Shib Lal. 55 All. 617 = 14 LR. 
417 (Cr.) = 1933 AL.J. 917 = 147 I.C. 809-6R.A. 
667 = 1933 Cr.C 992=A.I.R. 1933 All. 620. 

Ss. 97 and 99 — Mischief — Right of priz'aie de- 
fence — Recourse to public authorities, tf necessary. 

S. 97 gives a right of private defence of property 
against an act which amounts inter aha to an offence 
of criminal trespass or mischief. If the act of mischief 
has already begun there is more than an apprehension 
of danger to the property and the right of private defence 
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hab come into exibtence. If the right of private defence 
has already arisen, it is not expected that a person en* 
titled to exercise it should have recourse to the permis- 
sion of the public authorities. He is entitled to defend 
it himself. {Ntamatuliak, /.) ABDUL HaDI v. EM- 
PEROK. 6 R.A. 765 = 148 I C. 649 = 36 Or.L.J. 730 = 
1934 A.L.J. 689=4 A.W.R. 271 = 16 L.R. 147 f Or.) 
= 1934 Cr.O. 1012 (2) = AIR. 1934 All. 829 f2). 

S. 97 — Possession by tenant under colour of title 

— Entry into land by him to cut crops — Right of private 
defence of rival claimant to such land. See PENAL 
CODE. S. 441. 1936 A.W.R. 609. 

■ S. 97 — Private defence — Abuse of rig/it — Effect 

of. 

The right of private defence, even if originally avail- 
able, is lost where the party who w’ere attacked, were far 
outnumbered and overwhelmed by the attacking party 
and the violence used by the former was far in excess of 
the occasion. {/>is/ieshwar Nath and Ktsch^ J /.) AJO- 
DHIA V. Emperok. 1933 Cr.O. 81 (2) = 142 I 0. 665 
= I.R. 1933 Oudh 121 = 34 Cr.L.J. 387 = 9 O.W.N. 
997=A.I.R. 1933 Oudh 41. 

Ss. 97 and 99 — Private defence — Accused him- 
self aggressor — No right to invoke private defence. 

The right of private defence is available if the accused 
w’ds acting in the lawful exercise of his right over pro- 
perty at the time when he was attacked. Where, how- 
ever, the accused was not doing a lawful act when he was 
attacked but he was himself the aggressor and commenc- 
ed beating others, he cannot invoke the right of private 
defence. (Nanavutiy, /.) JOKHU RAM v. EMPEROR. 
6R.O. 445-148 I.O. 804 = 36 Cr.L.J. 801 = 11 O.W. 
N. 426 = 1934 Cr.O. 661 = A I.R. 1934 Oudh 207. 

*"'■ "S. 97 — Private defence — Conditions and extent 

of right. 

The entire iote of a tenant was purchased by the land 
lord at a sale in execution of a rent decree, and posses- 
sion was deliveied; but despite the sale the tenant and 
his sons grew paddy on three of the plots in the jotes 
and the crops w'ere standing at the date of the delivery. 
Subsequently the tenant and his sons cut and removed 
the paddy on one of the plots and stored the same in a 
Kiiainar adjoining their homestead. Thereupon the 
manager of the landlord had the crops on the other two 
plots reaperl and removed to the landlord’s cutchery, 
and proceeded to the house of the tenant to recover the 
paddy cut and stored by the latter previously. While so 
engaged, the manager w'ho was unarmed and his cart- 
men were set upon by the tenant and his sons and 
others; the cartmen who were assaulted ran away, but 
the manager was thrown to the ground, tied hand and 
foot and kept underground for several hours. It was, 
however, admitted that the tenant had a share in the 
crops, 

1/eld, (1) that the crops belonged to the landlord and 
the removal of the same by the manager of the landlord 
was no offence, and, therefore, the tenant had no right of 
private defence of property; and (2) that the right of 
private defence of property was not subsisting at the 
time of the attack on the manager, the cartmen having 
run away. (^Patterson and Gnha, J J.) SUPERINTEN- 
DENT and Remembrancer of Legal Affairs, 
Bengal r.. Bhagirath Mahato. 61 Cal. 991 = 69 
C.LJ. 482 = 151 I.O. 662 = 7 R.O. 147 = 36 Or.L.J. 
1367 = 38 C.W.N. 854 = 1934 Or.O. 908 = A.I.R. 1934 
Cal. 610. 

S. 97 Private defence — Right of — Accused aim- 
ing below at deceased in self defence resulting in ftacture 
of skull. 
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The deceased lost his temper with his bi other, the 
accused, and threatened him with a scythe. The accused, 
apprehending that he was about to be hit on the head 
with the scythe, aimed a blow at the deceased in self- 
defence. 

Held, in the absence of any other evidence to the 
contrary, it cannot be held that the accused exceeded the 
right of private defence. {Young, C.J. and Sale, J.) 
Ata Mohammad if. Emperor. 36 Cr.L.J. 416 = 
1934 Cr.O. 1378 = 163 I.O. 622 = 7 R.L. 448=A.I.R. 
1934 Lah. 995. 

■■ S. 97 — Right of private defence. 

Where the accused and his companions were given 
lathi belows by the opposite party before he struck any 
blow, the accused was justified in inflicting simple hurt 
on them in the exercise of the right of private defence. 
{Abdul Rashid. /.) DURGA PARSHAD V. EMPEROR. 

86P.L.R. 300 = 1934 Cr.O. 167 = 147 I.O. 604 = 6 
R.L. 406 = 35 Or.L.J. 439=A.I.R. 1934 Lah. 84(2). 

— "Ss 97 and 100 — Right of private defence^ 

Abatement of nuisance — Apprehension of grievous hurt 
— Infliction of grievous hurt by accused justified. 

The ac'cused were entitled to flow of water from the 
canal and in trying to reniove a dam wrongfully obstruct- 
ing the flow, came into conflict with the complainant’s 
party. In the course of the fight one of the accused 
received injuries from which he died. Two of the corn- 
plainant’s party also received injuries which caused their 
death. 

Held, that the accused were exercising their light in 
abating the nuisance caused by the dam across the 
river and when the complainant’s party who had no 
right to place a dam across the river came and attacked 
them, they had a light to defend themselves, and that 
right included the right to inflict such injuties as griev- 
ous hurt including death. 20 I C. 623, Appl. {Ferrers^ 
J,C. and Aston, A.J.C.) HaSHIM KHAIR MaIIOMED 
7 ^ Emperor. I.R. 1933 Sind 187 = 144 1 C. 431 = 34 
Cr.L.J. 768 = 1933 Or.C. 340 = A I.R. 1933 Sind 142. 

-Ss. 97 and 102 — Right of private defence — 

Extent. 

Under S. 94, a person has the right not only to defend 
his own body but to defend the body of any other person; 
and under S. 101, this right can be exercised as soon as 
a reasonable apprehension of danger to the body arises 
from an attempt or threat to commit any of the offences 
mentioned in Ss. 100 and 101. The appellant w’as only 
about a yard away from the co-accused when the deceas- 
ed advanced towards the latter in a threatening man- 
ner raising an iron starting handle of the motor car above 
his head as if he was going to strike him with it. When 
the deceased w^as within an arm’s length fiom Ihe co- 
accused, the appellant stabbletl the deceased with a knife 
as the CO- accused had no weapon in his hfxnd when 
the deceased for a second time made preparation to 
strike him with the iron handle. 

Held, that the appellant’s case fell well wnthin the 
provision of S. 100, and that the appellant had not 
exceeded the limit provided by S. 99. 

Held, further, that the law did not require a person 
labouring under a reasonable apprehension of death or 
grievous hurt to his companion to postpone his right of 
defending the body of his companion until it is seen that 
the latter unaided, failed to eradicate the source of 
danger. {Mya Bu, J.) NGA Than v. EmpeROR. 6 I.R. 
(Rang.) 82 = 146 1.0. 212 = 34 Or.L.J. 1248 = 1933 
Or.O. 1017=A.I.R. 1933 Rang. 273. 

S. 97 — Right of private defence — Extent of— 

Causing of death, when justified. 
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Where the deceased vras a man previously convicted 
of murder and sentenced to transportation and a mem- 
ber of the dangerous Khoso tribe and when pursued by 
the head constable, he adopted a threatening attitude 
with his hatchet. 

Ilcld^ that the right of private defence of the head 
constable extended to and justified the firing of a fatal 
shot {f'crrers, J, C,a»(i Aston, A./.C.) NawAZALI 
Ghulam Mahomed v, Kmperor. I. R. 1933 Sind 
177=144 LC 328-34 Or.L.J. 751 = 27 S.L.R. 24 = 
1933 Or.0. 708 = A.I.R. 1933 Sind 193. 

" "" “ S. 97 — /^tght of private defence — Judgment^ \ 
debtor assaulting auction-purchaser who was put in \ 
possession by Civil Courts i 

It is preposterous to claim for a judgment-debtor, i 
whose property has been sold in execution of a decree, a | 
right to assault the auction-purchaser who has been put | 
in possession of the property by the Civil Court and was : 
protected by the Criminal Court in keeping that posses* i 
sion, when he goes to the land armed with the delivery i 
of possession and supported by the orders of the Crimi- 
nal Courts. Even if the judgment-debtor managed \ 
surreptitiously to plant some paddy in some of the lands i 
in dispute, that would not give him such a possession as ! 
would justify any Court to give him any right of private i 
defence. An isolated act of trespass does not constitute ! 
possession of the wrongdoer as against the rightful j 
owner in possession, (ilfahomcd Noor and luby, //,) \ 
Mahabir Singh v. Emperor. 15 Pat L.T. 819 = 36 i 
€r.L.J. 146 = 162 I.C. 691=7 R.P. 208 = 1934 Or.O. i 
1218 = A I.R. 1934 Pat. 665. 

— "•S. 97 — Right of private defence and plea of \ 
alibi — Mode of pleading. l 

The right of private defence may be pleaded even ' 
alternatively with the plea of alibi, and it should not be i 
denied to an accused person merely because he does not j 
specially plead it, provided that circumstances found by ! 
the Court are such as clearly entitle him to the exercise j 
of that right. (^Fazl Ah and Saunders, //.) JANKI | 

Mahtoz/. Emperor. 35 Cr.L.J. 92=6 I.R (Pat) • 
271 = 146 1.0. 533 = 1933 Or.O. 1342=A.LR. 1933 ; 
Pat. 668. ! 

S. 97 — Ri!;ht of private defence — IVhenJoes not 

avail. i 

Where both parties wanted a fight and they had it j 

and it is impossible to determine which side attacked j 
first, the question as to who were the aggressors and j 
which party acted in self-defence does not arise. (^Ag/ia ; 
Haidar, /.) GHULAM IIaIDAU v. EMPEROR. 151 ' 
LO. 737 = 7 R.L. 182 (2) = 35 Or.L.J. 1393 = 35 P.L. j 
B. 381 = 1934 Or.O. 804 = A.I.R. 1934 Lah. 612, 

— ^Ss. 97 and Scope. j 

S 97 which gives a right of private defence of 
persons and property is subject to the restrictions con- 1 
tained in S. 99. {Afanavutly and Smith, //,) Kaja I 
Ram Tewari v. emperor. 6 I.R. (Oudh) 188 = 
146 1.0. 888 = 10 O.W.N. 836 = 35 Or.L J, 185 = 1933 
►Or. 0. 1246=A.I.R. 1933 Oudh 399. 

■ — "S. 99 — Applicability — Public servant acting 
wi tkoat / urtsdt ction. 

S. 99, I. P. Code, cannot obviously have any applica- 
tion where the power under which the public servant 
purports to act is without jurisdiction or ultra vires. 
iShankaranarayana Rao, J.) SREENIVaSa Iyengak 
V. Government of Mysore. 40 Mys.H.O.B. 221= 
13 Mys.L. J. 376. 

— S. 99 — Applicability — Warrant of attachment 

signed by Deputy Collector instead of by Collector ' — 
Attachment effected by kurk amin in good faith under 
colour of office , j 
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A warrant of attachment was signed by the Deputy 
Collector instead of being signed by the Collector. It 
was valid in all other respects and no objection even to 
this was taken by the accused when it was shown to him 
before effecting attachment. The kurk amin effected 
the attachment of an ox of the accused whereupon the 
accused with his friends formed an unlawful assembly 
and resisted the attachment and in so doing caused 
grievous hurt to decree holder’s brother. 

Held, that the kurk amin who was a public servant 
was acting in good faith undei colour of his office under 
a warrant which appeared to him to be perfectly valid, 
that there was no apprehension in the minds of the 
accused that death or grievous hurt would be caused to 
them, that the accused had no right of private defence 
and that they were guilty under Ss. 147 and 325, 1. P. 
Code. {A^anavutty, /.) SUNDAR Eal v. Emperor. 
I.R. 1933 Oudh 222=144 I.C. 256=34 Cr.L.J. 732 
= 10 O.W.N. 671 = 1933 Cr.O. 601 = A.I.R. 1933 
Oudh 276. 

— S. 99 — Arrest by police officer bona fide under 
colour of office — Absence of written authority to arrest 
— Right of private defence — Assault by person arrested 
—Offence. See CR. P. CODE, SS. 54 AND 56 (1). 13 

Rang. 754. 

“ “ ' "S. 99 — Attachment by Vakil employed under O. 
21, R, 105, C. P. Code — Omission to record reason for 
such employment — Right of private defenre. 

A vakil employed under O. 21, R. 105, C. P. Code, to 
make an attachment is at the time of making the attach- 
ment a public servant acting in good faith under colour 
of his office and the mere omission to recortl the reasons 
for his employment in the order appointing him as re- 
quired by the rule, does not give rise to any right of 
private defence. {Pennt, /.) TeJ SiNGH v. EmpEROR. 
1541,0. 631 = 7 R.A. 778 = 36 Cr.L.J. 545 = 1935 
A.L.J. 367=1936 A.W.R. 206 = 1936 Cr.C. 632= 
A I R. 1935 All. 490. 

S. 99 — Both parties anticipating opposition and 

prepared for it — No tight of private defence. 

Where the Court found that the party of the accused 
w'ent to the disputed spot on a river for fishing knowing 
that they would meet opposition and taking with them a 
large body of men to defeat that opposition and the 
party of the prosecution appeared to have done exactly 
the same thing. 

Held, that in the circumstances, neither party could 
claim any right of private defence and the assemblies of 
men on both sides weie unlawful. {CourtncyTerrell, 
C. J. and R inula nd , /.) MATTE MaNDAI. v. EMPE- 
KOR. I.R. 1932 Pat. 156 = 137 I.C, 693 = 33 Cr.L.J. 
509 = 13 Pat.L.T. 193 = 1932 Cr.C. 416 = A.I.R. 1932 
Pat. 189. 

— *S. 99— Defence of property^Extent of force— 
Need for definite finding. 

Even if it appears that it was necessary for the ac.cus- 
ed to use force in order to defend their property from 
mischief, even then it is necessary to show that it was 
necessary for them to use .such force as resulted in griev- 
ous hurt or that grievous hurt did not result from his 
act. It is necessary for the Magistrate in such cases to 
record a definite finding on one or other of the points. 
{Wallace, J.) PUSARI MOOPAN v. KOMBAI. 1932 
M.W.N. 462. 

Ss. 99 and 100 — Deceased brought up by accused 

from inf ancy -'-Deceased attempting to violate wife of 
accused — Gandasa blows inflicted by accused and caus> 
ittg death — Right of private defence, if exceeded. 

The deceased was an orphan aged 30 brought up from 
his infancy by the accused. He got suddenly drunk and 
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in the dead of night attempted to violate the wife of the 
accused. Hearing the cries of his wife, the accused 
rushed to the spot and finding the deceased on top of 
his wife gave him a nurnher of blows with the gandasa^ 
which resulted in his cjeath. | 

Ilcid, th.it the case was covered by Ss. 99 and 100, i 
rather (ban the Ist Exception to S. 300 of the Penal | 
Code. 17 l.C. 1001, Foil. (A'zrc//, J.') SURAJ NARAIN | 
Lai. z'. Fmpkkok. 6 1 E. (All.) 33= 144 I 0. 1010= ! 
34 Cr.L J. 882= 14 L E. 42 (Cr.)= 1933 A.L J. 472 ' 
= 1933 Cr.C. 369 = A.I.E. 1933 All. 213. 

S. 99 -A xeciiiion vf bailable watrant bv police 

olficer — Ref null by him to ^ire oppoiiuiuty of giving 
ball — Rik'/ii of private defence. 

Where a police ofiiLCr who is entrusted with the exe- 
cution of a bailable W’arrant is-iicil against a ceitain 
pei^son, deliberately fan\ to communicate the fact that i 
llje warrant is bmlabJe and refuses to give that person ; 
an oppoitmiity uf giving bail, he is not acting in good 
faith, and ihe jiiovisions of 8, 99 ate, tlieiefore, not. 

applicable, and tlieic is a right of pi ivate defence. ; 

(Allwp, f.) Ramji Lac v. kmpkuor, 158 IC. j 
1049 --8 RA. 3G0 -86 Cr.L.J. 1501 = 1935 A.Cr C. 
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60 = 33 Cr.L.J. 233 = 13 PatL.T. 62 = 1932 Cr.C. 99- 
= A.I.E. 1932 Pat 66. 

S. 99 — Private defence — Limits of the right. 

The extent of force that may be used in the exercise 
of the right of private defence depends on the circum- 
stances of each case. The nature of the attack, the 
danger apprehended, the imminence of the apprehended 
danger and the real necessity of inflicting harm by re- 
taliation for the piirpo‘<e of s'elf-defence are all matters 
to be taken into consideration in deciding whether the 
right has been exceeded. Where ceitain sublessees 
(P.Ws.) claiming under one of two Itssees atttinpted to 
take possession of their half share and the accused 
I retorted with a most provocative abuse w’hereupon the 
accused was hit and pushed down by P.W. 2 and none 
of the pro'-.ecut ion party was aimed witli any deadly 
weapon and there was no reaf-on at all to apprehend 
death or grievous hurt, 

//eld , the use of guns by the accused and his party 
was undtr the circumstances, far in excess of the neces- 
sity of the situation. {Reasleyy C.J, and Simdaram 
ChetLy, J.) MaUUDOCHELA GoUNDAN v . EMPEROR. 
1931M.W.N. 646. 


195 = 1935 A.W.R 935 = 1935 A.L. J. 950 (2) = 1936 i 
Cr.0. 1129 A.I.E. 1935 All. 913. ! 

S. 99 — Good faith — Sub-/ nspecter dressed in 

nmfotm—No infcrcnu' of good faith. 

'riio nitre fact that Sub-Inspector is dressed up in his 
uuih.iiu (lots not justify one in saying that he was acting 
ill good faitli, W'hen, as a mailer ol fact, he w’as acting 
in entire liad faith and in the most illegal and reprehen- 
sible* manner. {Nanavutty. J.) (L\YA 1)1 N z^. EMPE- 
ROR. 9 Luck. 517- GR.O. 448 = 148 LC . 870 = 35 
CrL J. 804 11 O.W.N. 337 = 1934 Cr.C. 429 =A.I. 
R. 1934 Oudh 124. 

Ss. 99 and 186 — ioa r ra ni — Obstructi on 

to e,\ecutii>n — Offence — Private defence. 1 

Where the w«iir\nt,the execution of which by the 
proces,N-se.>j ver w.i*, rc’^istod, is illegal, because of its , 
having httn issued hy a ('ouit which liad not^ower under 
law to issue* it, no olfeiu'e under S. 186, 1. P. Code, is i 
estahli.shed, because the essential ingredient is absent. ; 
The (juc.^tion as to whether theie was a light of private 
defence under S. 99, I. P. Code, is irrelevant and does j 
not arise unless and until the essential ingredients of an i 
offence under S. 186 :iie made out. {/^andrang RoWy' 
J.) SUKYANARAYANA 7> SiMHADRI 152 1.0.481* 
= 7 R.M. 234 (1) = 36 Cr.L.J. 111 = 1934 M.W N. : 
1230=40 L.W. 694 = 1934 Cr C. 1287 (1) = A.I.R. I 
1934 Mad 664 (2) = 67 M.L.J. 610. | 

S. 99 — /^arty in possession —Right of defence. ^ 

A parly in possession of a property is entitled to resist , 
by f<jrce an attack made on his property provided there ' 
is no time to have lecourse to the public authoritie.s for : 
pioteition. The aciused ran defend themselves with' 
shai p in^tl uinents when the aggressors are armed with 
similar weapon'^. {Scroopc ntui A^arwala, //.) SUBE- | 
DAR SiNtju Emperor. 6 IE. (Pat.) 203 = 145! 
I.O. 794=34Cr L.J 1075 = 14 Pat.L.T. 228 = 1933 
Cr.C. 972 = A.I.E. 1933 Pat. 434. 

• S. 99 — 2^1 irate defence — Illegal search — Resist- \ 

ante to. * ! 

A ^eaich luad^ by the Police Inspector without com- j 
piving with the preliminary requirements of S. 105, Cr. | 
P. ( ode, and not under circumstances which made it i 
impossible fnr him to do so cannot be said to have been 
made in good f«iith* and so the accused is justified in ! 
pushing the lu’-pector ba('k to prevent the search. ’ 
{Macp/iersonand /)havley //.) Gopi MaHTOz/. Em- ‘ 
PEROR. 10 Pat. 821 = I.R. 1932 Pat. 60 = 136 I.O. ' 


- — ' S. 99 — /lesntance to public servant — Right of 
private defence — Extent of. 

S. 99 protects the public servant against the right of 
private defence even if the authority be defective in 
minor pai tii-ular-^ or even if tiie offiter exceerls his duly 
in a minor particul.ir and it merely leaves the right of 
private defence open when the alleged authority is no 
; authority at all and is wholly defective in fonu or the 
(jflicer goes clearly and widely (jiitside the duties imposed 
()n him. If the authority has no defec't, the seclic')!! has 
no operation. 21 M 296 and 8 AD. 293, Ret. {Courtney ‘ 
Tertelf CJ.) PUNA MAHTON PA.PKROR. 11 
Pat. 743=13 PatL.T. 502-142 l.C. 160 = IE. 
1933 Pat. 125 = 34 Cr.L.J. 269 = 1932 Cr.C. 853 = 
A.I.E. 1932 Pat 315. 

Ss. 99 and 100 — Rii^ht of private defence — 

/deceased made helpless by bung disarmed. 

Where the accused lui*’ made the deceased helpless by 
dlsaiming him, he has no riuht of private defence by 
causing in)ui ies to the deceased for an assault made 
previous to the disarming. {Almonds J.C. and Mii 
Ahmad y A /.C ') jUMMA KHAN v. EMPKROR. 166 
l.C. 6 = 7 R.Pesh 113 = 36 Cr.L.J 914 = 1935 Cr.C. 
357 (2) = A.I.E. 1936 Pesh.69. 

— S. 99 — Right of private defence y not e.\:ee/ed on 

the facts. 

The evideiice made it clear that the complainant’s 
p.'irty took the initiative and weie the aggre'^sors. They 
trespassed on the lands of the accused in small numbers 
and were driven aw.iy. Then they returned to the land 
of the accused in larger numbers, to enforce their 
supposed right of cutting grass and weie again driven 
aw’ay by the party of the accused and a number of the 
complainant’s party suffered injuries, grievous hurt in 
the ca'-e of one, simple hurt in other cases. 

//eld^ that under the circumstances, the accused 
could not be said to have exceeded their right of private 
defence, (yoreng and R'tngy //.') A.SMATUI.LAH v. 

Emperor. 66 (All.) 188 = 35 Cr.L.J 236 = 6 I.B. 
(All.) 380=146 10. 914=1933 A L J. 1119 = 14 L. 
E. 379 (Cr.) = 1933 Cr.C. 1626 = A.I.R. 1933 All. 
896. 

S. 99— Scope— /f controls S. 183. 

S. 99 is designed to protect a public servant and to 
limit the amount of resistance w’hich may be offered to 
him. S. 183, on the other hand, is not intended for the 
protection of the public servant, but enables him to take 
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the offensive and prosecute anybody who resists the 
taking of property by lawful authority. S. 99 does not 
control or extend the operation of JS. 183, as there are no 
words in the latter similar to those in S, 99. (^Beaumont ^ 
C, /. and Wadta, /.) EMPEROR z/. SaKHARAM 
KavvaJi Pa war. 69 Bom. 545 = 157 LO. 859 = 
8E.B. 88 = 36 Cr.L.J. 1263 = 37 Bom.L.R. 362-1935 
Or C. 658 = A.I.R. 1936 Bom. 233. 

Ss. 99 and ^1—Scope. 

S. 97 which gives a right of private defence of persons 
and property is subject to the restrictions coiitained in 
S. 99. (^Nanavutty and Smith, JJ^) RaJAKAM 
Tewari V, Emperor. 6 I.R. (Oudh) 188 -146 I.O. 
888 = 10 O.WN' 835 = 35 Cr.LJ. 185 = 1933 Cr.C. 
1245 = A.I.R. 1933 Oudh 399. 

-S. 99 — WroHf^ful arrest — Right of defence. 

The provocation that will bring a case within Excep 
tion I to .S. 300 must not be provocation given by any- 
thing done in obedience to the law or by a public ser- 
vant in the exercise of his powers. Under the first two j 
paragraphs of S. 99 on the other hand the right of ! 
private defence is not available against acts done or i 
directed by public servants acting in good faith under 
colour of their office, even though such acts may not be 
strictly justifiable by law. An anest or attempted 
arrest by a private person if not stiictly justifiable by law 
is not outride the provocation mentioned in Exception I. 

Scmble, — The right of private persons to arrest offen- 
ders IS more restricted in India than in England. 
(Dhat'/e and Rowland, //,) ABDUL AZ\Z v. Em- 
PEROR. 14 PatLT 464 = 1933 Cr.C. 1079 = 148 1. 

0. 574 = 6 R.P. 490 = 35 Cr.LJ. 725-ALR, 1933 
Pat. 508. 

S 100 — Act used attacked by person armed with 

blunt weapon — Riifht of prwate defence — Scope of. 

Where the accused while resisting the attack of a man 
aimed with a blunt weapon happens to hit him with a 
stick on the head, rather harder than perhaps he intend 
ed to have done and thus kills him, he cannot be said to 
be exceeding his rights of self-defence. In the excite- 
ment and confusion of the moment, it is not to be expect- 
ed that an average man w’ould weigh the means that he 
intends to adopt at the spur of the moment for self- 
defence in golden scales, though the counter-attack should 
not be out of all propoition to the force employed in the 
original attack {^Ihn Mahomed , /.) ALLAH DiTTA v. 
Emperor. 35 P.L.R. 725 = 1934 CrO. 1010 = 7 R.L. 
403=153 I.C. 209 = 36 Cr.L.J. 305 = A.I,R. 1934 
Lah. 696. 

S. 100 — Accused attacked by pet sons armed with 

hatchets — Life of accused in danger — Right of private 
defence — Scope of. 

Where the accused was waylaid and attacked by two 
persons, wffio w’ere armed wdth hatchets and the accused 
snatched a hatchet from one of them and hit them to 
save his own life, he cannot be held guilty of any 
offence. Waen his life was in clanger every moment, 
he could not be expected to modulate his defence at 
every step or be able to gauge the precise force or 
number of blows which would have been just sufficient 
to save his life. {Bhide and Cunie, J J.) FazaL 
Hussain v. Emperor. I.R. 1933 Lah. 346 = 143 

1. C. 362 = 34 Cr.L.J. 684 = 1983 Cr.C. 887 = A.I.R. 
1933 Lah. 665. 

S 100—^ ccused not admitting having stabbed — 

Right to the benefit of right of private defence. 

Where the prosecution evidence, and the circumstan- 
tial evidence in particular, lead the Court to believe that 
the fatal blow was delivered by the accused after an 
attack had been made upon him, the Court cannot deny 
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him the benefit of S. 100, on the ground that the accus- 
ed at the trial did not admit having stabbed and did 
not raise the plea that he acted in scdf-clefence. 
(^Middleton, J,C . and Mir Ahmad, A./.C.) GUL HabIB 
i z/. Emperor. 158 1.0.635 = 8 B.Pesh. 62 = 36 Or. 

; L J. 1456. 

I S 100— jlssanlt on accuseeVs wife with intention 

' of committing rapt’ — Private defence — Extent of right. 
j The right of private defence of the body of the 
, accused’s w’ife extends to the voluntary causing of death 
j where the offence which occasioned the exeri ise of the 
j right w’as an assault with the intention of committing 
I rape. {^Dtn Mahomed, J.) MxhomeD ShaEI v. EM- 
i PEROR. 35 P.L.R. 659 = 1934 Cr.C. 945 = 153 10. 

, 19 (l)--7 R.L. 372 = 36 CrL.J. 281-A.IR. 1934 
I Lah. 620. 

I -Ss. 100 and 302 — Blow given in self protection 

I — Accused not guilty under S. 302. See PENAL CODE, 
S. 302. A.I.R. 1933 Lah. 1053. 

'Ss 100 and 103 — Charge of muider — Plea of 

private defence — Harden of proof. See EvideNCp: 
Acr. S. 105. 154 I.O. 697= 1935 O.W.N. 311 = A.I. 
R. 1935 Oudh 281. 

'S. 100 — Infringement of right of property — 

Right of piiv.ate defence — Cffence under S. 304. See 
PENAL CODE, S. 304. A.I.R. 1933 Rang. 340. 

—S. 100 — Peaceful citizent attacked with deadly 

zveapon<i — Rt ght of pnv ite defence — Extent of. 

When peaceful citizens are attacked by a body of 
men armed with deadly weapons it cannot be said that 
the right of private defence is exceeded, if those attacked 
in their turn use similar w’eapons in their defence; nor 
can it be Slid if in using those w'eapoiis one of the 
I aggressors is killed that that w’ould nt-ces'-arily be exceed- 
ing the right of private defence. /.) MAN 

, Singh 2). Emperor. I.R. 1933 AIL 426 =144 I.O. 

I 383= 34 Cr.L.J. 765= 14 L.R. 109 (Cr.) = 1933 A.L. 

I J. 581-1933 Cr.C. 684 -A.I.R. 1933 All. 401. 

I S 100 — Plea of private defence — Need not be 

I specifically raised. 

I If the circumstances show that the light of private 
j defence was legitimately exercised, the Couil should take 
I it into consideration, even though self defence was not 
I specifically pleaded. {Raza, /.) BAHADUR KhaN v. 

: Emperor. 1933 Cr.C. 103 = I.R. 1933 Oudh 130 = 

: 14210.818=34 Cr.LJ. 373=9 O.W.N. 1019 = A. 

' I.R. 1933 Oudh 63. 

1 S. 100 — Private defence — Scope of the H 'ght. 

j The extent to w'hich the exercise of the right of self- 
I defence is justified ilepends not on the actual danger 
but whether theie was even a reasonable apprehension 
' of such danger. {Razi, /.) BAHADUR Khan v. EM- 
! PKROR. 1933Cr.C. 103- I.E. 1933 Oudh 130- 142 
I I C. 818 = 34 CrL.J. 373-9 O.W.N. 1019 = A.I.E. 
1933 Oudh 63. 

S. 100 — Right of private defence — Accused at- 
tacked by persons armed with lathis. 

Where the accused, when attacked by a number of 
persons who w’ere drunk and some of whom w'ere armed 
with lathis, kills one of them, he cannot be said to have 
exceeded his right of private defence. (/// Lai, /.) 
Balwant Singh v. Crown. 37 P.L R. 661. 

Ss. 100 and 304 — Right of private defence — 

Accused face to face zvith pozverful adversary armed 
with lathi — Murder committed m the coune of the 
fight — Liability, 

If a man is entitled to protect his own life by using a 
lathi, it is impossible to w^eigh the force of the blows 
which he uses for that purpose, as it is said, ‘in golden 
scales’ and to adjudicate with great nicety as to the 
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exact amount of force which would be justified. Where 
the accused was confronted with the deceased who was a 
big, strong and robust pahlwan armed with an iron 
])ound lathi with which the deceased hit him upon his 
head, the accused could not be expected to judge too 
nicely the weight or effect of the blows inflicted by him 
in warding off the attack and if in the course of the 
fight the accused caused the death of his adversary, he 
cannot be said to have acted in excess of his right of 
self-defence. 45 A. 250, Foil. {JJisheshwar Natkt/.) 
Ram AI3HIN z^. Emperor. 1933 Cr.C. 99-^1411. 
O. 761-34 Or L J. 243 -I.R. 1933 Oudh 82 = 9 O.W. 
N. 1146-A.I.R 1933 Oudh 69. 

-S. 100 — of private def ence^ Deccastd as- 
saulting aicust d's pregnant wife. 

B armed with a weapon, bioke the door and rushed 
into A's hut and assaulted /Vs pergnant wife violently. A i 
came in with an axe, struck B several blows, but when 
B fell down, his skull being fractured, A gave him water 
and allowed him to go home, whence he was carried to 
hospital but died on the way. 

Held, that /t was justified in protecting his wife and 
had no intention to murder B and that he had not abus- 
ed the right of private defenie, and therefore could not 
be convicted either under S. 302 or 304,1. P. Code. 
{Courtney Ti .1 rt II , C /. and /igariuala, J.) UraSN 
Rhumij f>. Emperor. 1934 Cr.O. 1245 = 153 IC. 
301 = 7R.P. 322 = 36 Cr.L.J. 316-A.I.R. 1934 Pat. 
688 . 

S. 100 — Right of private defence — Deceased 

being aggit ^sive. 

Where the deceased and accused both had lathis and 
the first blow w’as given to the accused by the deceased 
whereupon the accused gave one on the head of the 
deceased, 

Held, that accused’s act was covered by the right of 
piivate defence and that he did not exceed that right. 
{Smith,],) CHHEDA zc Emperor. 6 I.R. (Oudh) 
121=146 1.0. 436 = 10 O.W.N. 750 = 35 Cr.L J. 65 
= 1933 Cr.C. 1097 = A.I.R. 1933 Oudh 380. 

Ss 100 and 300, Excep. (2)— Right of private 

defence exceeded See PeNaL CODE, SS, 300, EXCEP. 
2 AND 100. A.I.R. 1933 Lah 227. 

S. 100, ‘Secondly’ and 304, Part 1— flight of 

private defence, exceeded . 

A was aimed with a dang and B with a knife. A 
tiied to strike at B, but missed. Thereupon they grap- 
pled with each other in w'hich process A was unarmed 
but he managed to throw down B. B then struck A 
with his knife and inflicted several wounds. A collapsed 
and died under the shock. 

Held, that though D had the right of private defence 
he exceeded such right and that he should be convicted 
under S. 304, Part 1, Penal Code. {Bhide and Currie, 
/y.) Wazir Muhammad Emperor. 1934 Or. 
C. 17 = 6R.L. 536 = 148 I.C. 243 (2) = 36 Cr.L.J. 
639 = A.I.R. 1933 Lah. 1048. 

S. 100 — Right of private defence — Person at- 
tacked managing to get weapon from attacker and using 
in self-defence. 

It would be circumscribing the right of private defence 
of the body with meticulous and unjustifiable restiictions 
if it were to be held that, when the person attacked has 
managrd to obtain the weapon from the grasp of the 
attacker, he is not to be allowed to use that weapon in 
his defence in order to prevent the attacker from regain- 
ing possession of it. {Dunkley, J.) NGa NI U r/ 
Emperor. 159 I.O. 926 = 37 Cr.L.J. 186 = 1936 Or. 
C. 1114-A.I.R. 1935 Rang. 391. 

— — S. 100 — Right of private defence- -Scope, 
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It is difficult to lay dow'n any hard and fast rule to 
determine the amount of harm which is legally justifiable 
or permissible in the exercise of the right of private 
defence. Every case is to be considered on its own facts 
and before giving any accused person the benefit of the 
right of private defence, a Court of Law must be satisfied 
that his case is clearly covered by the general exception. 
If a person is armed with a hatchet and disables his 
adversary by the infliction of one blow on his head, it 
cannot be urged that he has any reasonable apprehension 
left that if he did not repeat his blow, grievous hurt 
will be the consequence. {Dm Mahomed , /.) ABU 
Zar V. Emperor. 35 P L.R. 783 = 1934 Cr.C. 1097 
= 163 I.C. 113 = 7 RL. 384 = 36 Cr.L.J. 283 (2) = A. 

I. R. 1934 Lah. 748. 

^ S. 100 — Right of private defence —Scope of. 

1 When a man is suddenly attacked by two or more 
persons it is not fair to weigh his actions in golden scales. 
Where a person finds himself in a very dangerous situa- 
tion and it is a case of two to one against him, and in all 
probability three to one and he has every reason to ap- 
prehend that a grievous hurt ^^ould be inflicted, the right 
of private defence extends to the voluntary causing of 
death or of any othei harm to the assailant, if the offence 
which occasions the exercise of the right is such an 
assault as may reasonably cause the apjirehension that 
grievous hurt will otherwise be the consequence. 
{Milne, J.C. and Aston, AJ.C.) SHAH AN MAHO- 
MEDALi V. Emperor. IR. 1933 Sind 183 = 34 
Cr.LJ. 760 = 1441.0. 413 = 1933 Cr.C. 336 = A.I.R. 
1933 Sind 138. 

Ss. 101 and 104 — Applicability — Forcible tres- 
pass on land of accused — Latter defending property and 

I members of his party against attack — Causing of simple 

I hurt — Offenci — Right of prn ate defence, 

I Where the complainant and the membeis of his 
faction trespass upon the land of the accused and resist 
the endeavours of the latter and his partisans to get 
back into possession and also assault them, the accused 
and his partisans are entitled to rely on their right of 
private defente of both person and property. If, in 
defeiuling the property and the members of his paity 
against an attack by the opposite faction, the accused 
commits simple hurt on the complainant and the mem- 
bers of his party, the acts are covered by Ss. 101 and 
104, I. P. Code. {Shankar anarayana Rao. J.) MaLALI 
Gowda v. (Government of Mysore. 13 Mys.L. 

J. 256 = 40 Mys. H.C.R. 111. 

S. 101 — Mutual fight — Right of private de- 
fence. 

Where both parties deliberately engaged themselves 
in a mutual fight, neither of them was entitled to a 
right of private defence and it was immaterial as to 
who gave the first blow^ in such a fight. {Abdul 
Rashid, J.) Mahomed v. Emperor. 36 P.L.R. 
673 = 1934 Cr.C. 1092 = 163 I.C. 474 = 7 R.L. 443 « 
36 Cr.L.J. 411=A.IR. 1934 Lah. 740. 

S. 1^2— Right of private defence — Extent of. 

It is difficult to judge the extent of the right of 
private defence by any hard and fast rule and the 
accused cannot be expected to regulate the extent of 
force to be used by him by any precise standard. In 
deciding whether the right of private defence has been 
exceeded, regard must be had to the comparative 
physical strength of the accused and the deceased 
respectively and also to the antecedents of the deceased 
and his conduct at the time of the occurrence. Where 
the deceased, who was a strong man of dangerous 
character and brutal nature and reputed to have killed a 
man previously had some quarrel with the accused and 
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entered the shop of the accused who was comparatively 
a weakling, threw him on the ground, pressed his neck 
and bit on his hand and chest, and the accused, when 
extricated, struck three blows on the head of the 
deceased with a light hatchet as a result of which he 
died after three days. 

fields that the whole conduct of the deceased was 
aggressive and that the accused did not exceed the right 
of private defence. f.al^ /.) Kala SinOH v. 

Emperor. 6 I.B. (Lah.) 159-146 I.C, 27-34 Cr. 
Ii.J, 1175(2) = 34P.L.R. 269-1933 Cr.C. 312- A.I. 
B. 1933 Lah. 167. 

Ss. 102 and 105 — Right of private defence — 

Plea^ ‘vncn available --Par ties preparing to fight on 
pretext of securing possession of property — Person in 
laiuf III possession —’Porce used by — If unlawful — Invita- 
tion to f'glii — I f consistent wit/i right of Pm^aic defence. 

There can be no question of a light of private defence 
when two parties are equally determined to fight on the 
pretence of securing their respective possession over a 
field. There can be no room for the plea of defence of 
person or property when either party invites the other to 
the contest. Force used by a person in lawful possession 
of property to ward off aggressors cannot be characteris- 
ed as unlawful. It is not therefore correct to say that 
men who are determined to vindicate their rights, if 
lawful, use unlawful force, except in the sense of using 
it in exce>s of what is lequired to eject the invader. 
(^Aliyogi, A /.6\) BIIAIRO SINIJH v. KMPEROR. 31 

N. L.R. 380-156 1 0. 120 = 7 R.N. 217 = 36 Cr.I..J. 
861 = 1935 Cr.C. 660- A.I.R. 1935 Nag. 141. 

*" S. 102 — Right of private defence — Presence of 

other persons, 

1 he mere presence of persons who do not take steals 
to pioiect the accused from the assault of the deceased 
does not take away the right of private defence of the 
accused, {/at Laf /.) K.ALA SlNGll z/. KMPEROK. 

6 I.B.(Lah.) 159-146 I.C. 27=34 CrL.J. 1175! 
(2) -34 P.L.R. 259 = 1933 Cr.C. 312 = A,I.R. 1933 
Iiak. 167. 

Ss. 104 and 304 — Accused heating deceased 
mercilessly, suspecting him of committing iheft--Deaih 
as result of in; unes— Offence. 

Where the accused, suspecting that the deceased had 
come to his field for the purpose of committing theft, 
beat him mercilessly, and the clecea'^ed died on the spot 
as a result of the injuries, 

Held, that conceding that the accused bad a right of 
private defence under S. 104, he had exceeded that 
right in causing the injuries which re.sulled in the 
death of the deceased, and that considering the 
fact that most of the injuries were on vital parts of the 
body, namely, the head and face, the accused must be 
imputed wdth constructive knowledge of the fact that 
the injuries inflicted by him were likely to cause death 
and he was, theiefoie, guilty under S. 304, I. R. Code. 
{Srivaslava, /,) BaCHCHU 1 .AL v. EMPEROR. 167 I. 

O. 641 = 8 BO. 32 (2) = 36 Cr.L.J. 1209 = 1936 
OrO. 1112 = 1936 O.W.N. 934-AI.R. 1935 Oudb 
442. 

S. 104 — Stub wounds — Exceeding right of 

private defence — Nature of offence. 

When two persons aie in a field and one of them is 
entitled to immediate possession and the other is not, 
the person in lawful possession is the former and the 
latter is a trespasser. Where the trespasser prevents 
the ploughing and attacks the other party with sticks, he 
is guilty of unlawful conduct. The degree of force 
which the other party would be entitled to use to resist 
the attack depends on the circumstances of the attack. 


Slight injuries with stick or knife may not call for 
punishment. Where however the party inflicts stab 
w-ounds ultimately resulting in death, he is liable to be 
convicted under S. 326 though not under S. 302, I P. 
Code. {IValler and Krishna n Pandalat, //) 
Nanjappa Goundan Kmpkkor. 1932 M.’W.N. 
67. 

S, 105-— T’/z/c'/’ lh>c7ving arcay property be fore 
attacked anil kuled — Right of private defence, 

Wheie the accu'^ed tontinued to cha'«e a tliief after he 
had thrown away the stolen projjerty and assaulted and 
killed him, the assault v\ as committed not with a view 
to recover the property but to capture the thief which is 
not contemplated by S. 105, I.p. Code, and the accused 
is not protected by the right of private defence of his 
property. {Dm AJahomed , J ') RaKHIAz'. Kmpkhok. 
351P,L.R. 664 = 1934 CrO. 923 = 1531.0.27 (2) = 7 

R. L. 374 = 36 Cr.L.J. 292 = A.I.R. 1934 Lah. 595. 

S. 107 — Applicability — Prosecution ur.iler C'hild 
Maniage Restraint Act^Bridegroom not proved to be 
below 18 — Girl under 14 — Prosecution of bridegioorn's 
father foi abetment— Maintainability. See 
Marriage Ri-stkaint Act, s. 6. 16 Pat.L.T. 629 
= A.I.R. 1935 Pat. 474. 

S. 107— C 'ausing injuiies — Offence under S. 325, 

I.P. Code— Abetment by presence. See PENAL CODE, 

S. 325. 8 O.W.N. 765 - A.I.R. 1931 Oudh 274. 

S. 107 (3) — Person atdtttg in disposal of stolen 

property — Ac com pi i ce . 

, iV person who knowingly aids in the disposal of 
I stolen property falls under theclau''e ‘thircly’ in S. 107 
and is an accomplice. {Pakenham H'a/sh, /) MaVU- 
THAI.ayan, In re. 58 Mad. 86 = 165 I.O. 74 = 7B. 

M. 644 = 36 Cr.L.J. 633 = 40 L.W. 873 = 1934 M.W. 

N. 1140- 1934 Cr.C. 1400 f2) = A.IR. 1934 Mad. 
721-67 M.L.0r. 693. 


S. 108 — Abduction — Afotor used for — Otoncr of 

motor whether an abettor. 

The fact that a person's motor car was used for the 
pul pose of abduction in question is no evident e that the 
motor car was used with his knowledge oi under his 
ordejs, and the mere fact that his motor car was used 
does not bring him within the definition of abetment. 
{Dunkley, /.) MaUNG Ba YoNE r*. Ma IILA KiN. 6 
I.R. (Rang.) 96 -146 I.C. 402=36 Of.L J 52 = 1933 
Cr.C. 1128 = A.I.R. 1933 Bang. 297. 

S. 108, £xpl. Abetment when complete. 

To constitute the offence of abetment, it is not neces- 
sary that the act abetted should be committed. The 
offence of abetment i'^ complete notwithstanding that the 
persoi\ abetted involuntarily fails in doing the act 
abetted, oi is interrupted before the act is complete. 
The offence of abetment by instigation depends upon 
the intention of the person who abets and not upon the 
act which is actually clone by the persons? abetted. 
{Ferrers, /£,') MlNWALLA z^. EMPEROR. 166 I.O. 
189 =7 R.S. 226 = 36 CrL.J. 877 = 1935 CrO. 302 
(2) = A.I.R. 1936 Sind 78. 


S. 108, Expl. Z—Scope. 

Expl. 3 applies to abetment generally; there is 
nothing to indicate that it applies only to abetment by 
instigation and not to other kinds of abetment. 
and Kisch, JJ.) EMPEROR v. DlNKAR RAO. 66 
All. 664 = I.R. 1933 All. 306 = 14310. €61=34 Cr. 
L.J, 623 = 14 L.B.363 CCr.) = 1933 A.L.J.1481 = 
1933 Cr.C. 863 = A.I.R. 1933 All. 613. 

S. 108, Expl. ^-—Person instigating another to 

bribe a public servant. 

A person who instigates another to offer a bribe to a 
public servant is guilty of an abetment of the offence 
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under S. 161, I.P. Code. {AimofU, /.C. and Mir 
Ahmad, Ohazi KHAN v. EMPEROR. 152 I.C 

890-1934 Cr.C 1315=36 Cr.L.J. 278 = 7 R.Pesh. 
64 = A IB. 1934 Pesh. 110. 

— — S. 109 — Plowing of bugle in public place — Dis- 
obedience to police diiections— Liability of IVesident of 
meeting — Illegal omission. See ('Af.CUlTA POLICE 
ACT (18H6), S. 62-A (1). 36 C.W.N. 722 = A.I.E. 

1933 Cal. 36. 

■ S. 109 — Contravention of Act — Leasing tank for 

fishin' 4 — l^ffor, if liable, 

Accu-ed 1 leaded a tank to accused 2 for fishing. 
Accusea 2 wai^ convicted under S. 21 (/^ and accused 1 

was convicted for abetment simply because he had 
leased the tank. 

Jlcldy that in the absence cd proof of any instigation, 
conspiracy or aid by accused 1 in accused 2’s use of the 
unautiiorized fishing implement, the (di.irge of abetment 
against accused 1 must fail. i^Mya Hn, /.) AlIDUI. 
Rahaman Kmpekok. 6 IR. (Rang.) 111 = 146 
I.C 644 = 1933 Cr.C. 1138 = 35 CrLJ. 120 = AI.R. 
1953 Kang. 311. 

S. 109 — ('onviction of females for abetment of 

the offence under S 6 (1 ), Calcutta Suppression of Im 
inoial Traffic Act. AVt- Calcutta Suppression ok 
Immoral Traffic Act (1923), S. 6 (1). 59 Cal. 
1260. 

Ss. 109 and 302— Diving poison foi being 

administeied to A — Poison given to A, H and C — B and 
C died — Offence -Conviction uiuler Ss. Il5 and 302 
sustainable. 1. P. CODE, Ss. Il5 AND 302. 58 Cal. 
1228 = A. I R. 1931 Cal. 757. 

S. 109 — Offence under S. 325, I P. Code — 

Abetment liy presence. See I’ENAL CODE, S. 325. 8 O. 
W.N, 756 = AIR. 1931 Oudh 274. 

S. 109 — Scope. 

S. 109 has no application wheie the offence i, never 
cominiUtd. U^nnkhy, J.) MAUNG Ba YONE 7/ Ma 
I1L\ Kin. 6 I.R. (Rang.) 96-146 1.0. 402= 35 Or. 
LJ, 52 = 1933 CrO 1128=A.IR. 1933 Rang 297, 

Us, 109 and 302— Abet onnt of murder — Death 

caused in raid —Pei son indi elating leader. 

Any pei.son who instigates a raider, or leader of the 
raid in which death has been I'aused is guilty of abet- 
ment of murder. i^Panek) t i ge , Ameer Ah and M,C, 

Ghioie^ J ) Emperor v, Suhjya Ku^iar Sen. 6 R 
C. 304 = 35 OrL J. 334 = 1934 Cr.C. 315=147 I.C. 32 
---A I.R. 1934 Cal. 221 (F.B.). 

Ss. 1U9, 115 and 307 — Applicability and Fcope 

— 'Abetment of murder under S. 307 lead with S. 109 — 
Sentence of death — f.egality — Piopei sentence. See 
Bengal Criminv.l T.aw Amijmdment act (IX of 
1925) S. 6 (AS amended BV Acis OF 1932 AND 
1934). 39 C.W N. 334 (F B.). 

Ss 109 and 342 — Applii ability — Ai rest of judg- 
ment-debtor exempted from airest- Identification by 
decice-holder — Cffence— Abetment. See PENAL CODE, 

S. 342. 39 C.W.N. 318. 

-S. 109 — Conviction under — Basis of — Chaige of 

.ibetting, aiding, detenuing in contravening order under 
Ciiminal Law Amendment Act — Order not berved on 
accused — Knowledge or order — Necessity for proof of. 
Sec Bengal Criminal Law Amendment Act, 
S.6. AIR. 1935 Cal. 681. 

"Ss. 110, 111 and 114 — Scope of — Quarrel be^ 
tWicn ac..used an I an>ther woman — Accused calling out 
io her son — Son striking the other with lathi and caus- 
ing her death — Offence committed by accused. 

Where during a quarrel between the accused and 
another woman, the accused called out to her son who 
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hit the other with a lathi and caused her death and the 
trial Judge convicted the accused under S. 304 read with 
S. 114 or 111, I. P. Code. 

Ileld^ on appeal, that S. 114 has no application to the 
case, as it applies to those cases only in which the 
accused, if absent, would be liable to be punished as an 
abettor, and that in the present case the accused, if she 
had been absent, could not have been liable as an abet- 
tor as there was no conspiracy between her and her son 
and as there was no instigation on her part beforehand. 

Held, also, that the case is not governed by S. Ill 
w'hich is applicable only when the act clone is a probable 
consequence of the abetment and all that the accused 
intended l;y calling out to her son was that the latter 
should give some chastisement to the dece.ised ai»id that 
she could not even have intended to cause grievous hurt 
to her, much less her death, so that it cannot be said that 
what actually happened was the probable consequence 
of her abetment. She is liable only for what she herself 
intended. 

Held, f Hither^ that the case clearly comes uiuler S.llO 
and therefore she can be convicted under 323 110, 
I. P. Code. {Zta ul^ Hasan, /.) Mumtaz Aid v. EM- 
PEROR. 157 I C. 372=8 RO 21 = 36 Cr.L J. 1201 = 
1935 O.W.N. 909 = 1935 Cr.LJ 1147 = A.IR. 1935 
Oudh 473. 

S. Ill— ^AcH 

The w’ord ‘act' in S. Ill means criminal jict. 
QVort and Scioope, //.) GaNESH PR ASAD 7^ EM- 
PI KOR. I.R. 1931 Pat. 173 = 130 1 0. 269 = 3^ Or. 
L.J. 478= 1931 Cr.C. 148 = A I.R. 1931 Pat. 52. 
S. Ill — ^Probable consequeme* — Meaning. 

Under S. Ill, I.P. Code, and abettor may be liable 
for a different .ict than the one he instigated, provided 
the different act was a probable consequence of the abet- 
ment and was committed under the influence of instiga- 
tion. A pi ohable consequence of an act is one which is 
likely or which can rc isonably be expected to follow 
from such an act Where a person instigated another 
to chastise or thrash tlie deceased with a lathi and that 
person killed the deceased by stabbing him with a spear- 
head, the existence of which was not known to the insti- 
gator, the abettor is not liable for abetment of 
murder, as the ait of stabbing, though committed under 
the influence of the instigation, was not a probable con. 
sequence of the inligation to thrash. {Harries and 
Rachhpal Singh, JJ.) Gir JA PRASAI3 SlNGII v. EM- 
PEROR. 57 All. 717 = 153 I C. 999 (2) - 7 R.A 655 = 
1935 A.W.R. 64 = 1936 A Cr.C. 19 = 1935 A.L.J. 54 = 
36 Cr.L.J. 438 = 1935 Cr.C. 413 = A.I.R. 1935 All. 
346 (2). 

S. 114 — Abetment — Essentials of offence. 

The language of S. 114 indicates that theie must be 
evidence of abetment, that is instigation, conspiracy or 
aid, independent of and prior to anything done by the 
accused when present at the scene of crime. The section 
cannot apply when the abetment alleged consists solely 
of things done at the time of the commission of the 
offence. {Murphy and B room field, J J.^ EmPEROR 
V, AHMAD llASHAM. 67 Bom 329 =I R. 1933 Bom. 
264 ^143 I.C 273 = 34 Cr.LJ. 559 = 35 Bom.L.R. 
210=1933 CrO. 474 = A.I.R. 1933 Bom. 162. 

S. 114 — Abetment of offence — IVhen complete. 

In order to bring a case under S. 114 the abetment 
must be complete, apart from the presence of the 
abettor, in other words, the act of abetment must have 
taken place at a time prior to the actual commission of 
the offence itself, that the operation of S. 114 would be 
attracted. Where it has not been proved as to what 
was the act of abetment which might be imputed to the 
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accused prior to the commission of an offence under 
S. 376, I. P. Code, the case does not come within the 
purview of S. 114. {^Af^ha Haidar^ /.) MlAN GUL v. 
Emperor. IB. 1932 Lah. 422 = 1381.0.191 = 33 
Or L.J. 664 = 33 P.L.R. 679 = 1932 Or.O. 621 =A.I.E 

1932 Lah. 483. 

[R. 36 P.L.R. 37(39).] 

■ ■— S- 114 — Applicability — Abettor — Conviction of 

as principal — If bars to convicti m of principal , 

S. 114, I.P. Code, applies only in those cases in which 
there is evidence of prior abetment, that is to say, where 
the person, even if not present, would be liable to be 
punished as an abettor and he is also present. The 
abettor in such a case is liable to be treated and punish - 
-ed as a principal. But it does not necessarily follow 
that the person who does the act is not liable as a prin- 
cipal also. {S . K. Chose and Henderson^ //•) MaheN 
DRA Nath Chakravarty v Emperor. 62 Cal. 
‘629 = 39 C.WN. 396. 

■ — S. 114 — Applicability — Conditions, 

S. 114, I. P. Code, applies to those cases only in which 
not only is the abetter present at the time of the com- 
mission of the offence, but the abetment has been com- 
pleted prior to and independently of his presence. The 
words “who if absent w’ould be liable to be punished as 
an abettor,” clearly slinw that abutment to come under 
S. 114 must be one which is prior to the commission of 
the offence and complete by itself and not an abetment 
which is done immediately before or at the time of the 
commission of the offence, for in the latter case, the 
abettor would not have committed the abetment if he 
had not been present and would not therefore have been 
liable to punishment as an abettor. {Zia Ul-hasan^ /.) 
SiTAL V. Emperor 167 1.0.370 = 8 R 0.18 = 36 
Cr.L J. 1151 = 1935 O.W.N, 902=1935 Cr.0. 1130 = 
A.LR. 1935 Oudh 468. 

S8 114 and 34 --Attack by two people— Inten- 

it on to kill expressed by one — Liability of other. 

When the people attack another armed with das, and 
there is evidence that one of them announced his inten- 
tion of killing, both these persons are liable for the act 
committed by one of them under S.31, Penal Code. 
And even if S. 34 does not apply, S. 114 will be appli- 
cable. {Maya Bu and Ha fl, JJ.) NGA SHW£ DIN 
z/. Emperor. 149 I.C. 33 = 6 RR. 281=35 Cr.L.J. 
505 = 1934 OrO. 519 = A.LR. 1934 Rang. 98. 

-Ss. 114, 116 and 377 — Conviction under Ss, 114 

and 337 — Proof required. 

Before a conviction under Ss. 114 and 377 can be 
-recorded, it must be proved, both that the offence was 
committed, and that the abettor was present. If how- 
ever the Magistrate's conclusion is that accused is guilty 
of no more than an attempt, the conviction of abettor 
who is present should be under S. 377 read with S. 116, 
I.P. Code. {Ferrers, / C.) MlNWALLA v. EMPEROR. 
166 10. 189 = 7R.S. 226 = 36 Cr.L.J. 877 = 1935 Or. 

0. 302 (2) = A.LR. 1935 Sind 78. 

- Ss. 114 and 34 — Distinction between. 

The distinction between the effect of Ss. 114 and 34 
is a very fine one. S, 114 is evidentiary, not punitory. 
Because participation de facto may sometimes be obscure 
in detail, it is established by the presumption juris et 
de jure that actual presence plus prior abetment can 
mean nothing else but participation. The presumption 
raised by S. 114 brings the case within the ambit of S. 
34. {Das and Brown, //.) NGA PO KYONE v. 

Emperor. 11 Bang. 351 = 6 I. B. (Rang.) 93 = 146 

1. C. 392 = 1933 Or.O. 907=35 Cr.L.J. 41 = A.LR. 

1933 Bang 236. 

— Ss. 114 and 323 — Conviction under — Accused 

present at the time of the crime — Evidence of previous 
conspiracy, not necessary. 

O. D.— II— 147 


PENAL CODE (1860), S. 116. 

It is not necessary to sustain a conviction under S. 323 
read with S. 114 that there should be an> evidence of 
previous conspiracy between the abettor and the person 
abetted, when the finding is that both of them were 
present when the offence which they abetted was com- 
mitted. {Burn, /.) JaKRI BEARI v, EMPEROR. 1933 
M.W.N. 715. 

— -Ss. 114, 302 and 34 — Conviction under — Two 
persons going armed with guns and ammunition to 
commit robbery — Large number of shots fired by them 
while retreating and trying to escape — O.ie of pursuers 
killed by one of shots from one of them — Other is also 
guilty under S. 302 read with Ss. 34 and 114. See 
Penal Code, Ss. 34, 114 and 302. 61 Oal. 190 = 
A.I R. 1934 Cal. 10. 

S. 114 — Offence of bt gamy —Abetment — Essen- 
tials of offence. 

In order to succeed in a prosecution for abetment of 
bigamy the prosecution must prove that the person who 
is alleged to have committed bigamy was married law- 
fully once and has gone through a second marriage cere- 
mony. Thirdly, that the person alleged to have abetted 
the bigamy knew when he arranged or assisted at the 
second mariiage that the person who was remarried had 
contracted a valid fir^t marriage or the wife of the first 
marriage was still living. Where the first marriage is not 
a valid marriage, or has been repudiated by a party to 
it, a conviction for abetment of bigamy cannot be sus- 
tained. {Young. /.) Shafi Ullah 77. Emperor. 
160 1.0. 139 = A L.R. 1934 All 416 = 1934 A.L J. 
387 = 6 R.A. 1033 = 35 Cr.L J. 1053 = 3 A. W.R. 698 
= 1934 Or.O. 756 = A LR 1934 All. 589. 

-S. 114 — Scope. 

In order to bring a case within S. 114, the abetment 
must be complete, ap.Art from the presence of the abettor 
at the time of the commission of the offence. In other 
words the act of abetment must have taken place at a 
time prior to the actual commission of the offence. {Dm 
Mahomed, Jf) BaSHARAT z/ EMPEROR 36 P.L.R. 
37 = 163 I.O. 222 = 7 B.L. 407 = 36 Or.L J. 308 = 1934 
Or.O. 1127 = A.LR. 1934 Lah. 813. 

— — S. 114 — Scope of — Quarrel between accused and 
another woman —Accused c.illing out to her son — Son 
striking the other with lathi and causing her death — 
Offence committed by accused. See Penal CODE, SS 
110 AND 111. 1935 O.W.N. 909 = A.LR. 1935 Oudh 
473. 

-Ss. 114 and 467 — Forged document — Person 

taking document in his name— Liability to conviction 
for subsiantive offence. See PENAL (^ODE, S 467. 13 
Mys L.J. 182 = 39 Mys. H.C.R. 1140. 

~S. 115 — Applicability. 

Section 115 applies only when the abetment is not 
punishable under another urovision of the Code. So, if 
S. 117 applies, the offence would not fall under S. 115, 
{Bhuie, /.) Santa Singh Kamal v. Emperor. 6 1 B. 
(Lah.) 187 (1) = 146 LO. 222 = 34 Cr.L.J. 1207=1933 
Or.O. 882 = A.LR. 1933 Lah. 660. 

- - ■ --Ss. 116 and 302 — Off (.nee under — Evidence. 

The accused gave aconite to a girl for being adminis- 
tered to her husband with the object of gaining his love. 
The girl mixed the powder-cooked food and served the 
same to her hu')band, father-in-law and brother-in-law. 
The first did not die but the others died. The 
accused was prosecuted for offence under Ss. 302 and 
109, I.P. Code. 

Held, that the Judge should have left as a question of 
fact to the jury the question whether the giving of the 
poison to the father in-law and brother-in law was a 
probable consequence of the accused having given the 
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girl the substance with a view to her administering the 
same to her husband. 

Held^ further that though the conviction of the 
accused under Ss. 302 and lOQ. I.P. Code, could not be 
sustained, a conviction under Ss. 302 and ll5. I.P. 
Code should be substituted. (^Ranktn^C /. Mullik 
andGuha.Jj:) EmPEROR &*. AMODE ALI SIKDAR. 
68 Cal. 1228 = I.E. 1931 Cal. 896 (2)- 134 I.C. 896 
(2) -35 CW.N. 673=33 Cr.L.J. 79 = 1931 Cr.C. 
1021 = A.I B. 1931 Cal. 767. 

-■ — S.' 116 — Scope — '^Express protitston'* — S. 11 7, 
J.P,C,^ whether comes under — Ificttenient to murdet — 
Offence. 

Abetment under S, 115 must be abetment of the com- 
mission of an offence by any particular person against 
any partiual^r persons. It may include abetment of the 
commission ’6f an offence by unspecified persons against 
a class or number of other persons described generallyand 
not particularly specified. The words “express provision'* 
in the section refers to sections in v^hich specific cases of 
abetment of offences punishable with death or trans 
portation for life are dealt with. S. 11 7 is not an express 
provision. Where the accused was sho\Mi to have 
excited people assembled at a meeting to emulate the 
example of certain political assassins, 

//<’/</, that the accused was guilty under S. Il5. 
(Jack and M.C. Ghose, //.) Em'pkrOR v. DWARIKA 
Natk Goswami. 60 Cal 427=1 B. 1983 Cal. 138 
= 141 1 C. 678 = 34 CrLJ. 164=37 C.W.N. 91 = 
1933 Cr.C. 61 = A.I.B. 1983 Cal. 47. 

Ss. 116 and 161 — AboHive attempt to give 

bribe— Offence, 

S. 116 makes an abortive attempt at giving a bribe an 
offence from the point of view of the person who offers 
it. (^Mtr Ahmed, AJ.C.) QAZI RaHIMULLAH 7j. 
Emperor. 164 I.C. 910 = 36 Cr.LJ. 626 = 7 B. 
Pesh. 91 = 1936 Cr.C. 173= A.I.B. 1936 Pesb. 26. 

— 8. 117 — Abetment of offence under Salt Act, 1882 
— Legality of coni'tcUon under Penal Code. 

The punishment under S. l77, I.P. Code, for abet- 
ment of an act which is an offence under the Salt Act 
and not an offence under Penal Code is illegal for the 
reason that the Salt Act, prescribes in S. 9-A specific 
punishment for the abetment of such an offence. It is 
illegal to proceed under S. Il7, I.P. Code, which allows 
a higher punishment for abetment of an offence for the 
punishment of which a lighter and separate penalty is 
provided by the provisions of S. 9, Salt Act {Wazir 
Hasan, C.J. and Pullan. /.) MOHAN LaL SaKSENA 
V. Emperor. 7 O.W.N 896 = 128 I.C. 221 = 32 Cr. 
L.J. 104= 1930 Cr.C. 1161 = A.I.B. 1930 Oudh 497. 

8. lll—Appltcabtltty — Abetment of offence 

under the Salt Law — Madras Salt Act (/F <7/" 1889), 
5. 74. 

S. Il7 is not superseded b>S. 74 of the Madras Salt 
Act and the accused who is g(Uilty of having instigated 
more than ten persons to commit an offence under the 
Salt Act is liable under S. 11 7. The gravamen of a 
charge under S. 117 is the abetment itself, the instiga- 
tion to general lawlessness, not the puarticular offence 
of which the commission is instigated. 33 Bom.L.R. 56, 
Ref. (^Jackson, /.) SATYAVATAMMA v. EMPEROR. 

65 Mad. 90 = I B. 1931 Mad. 843 = 134 I.C. 187 = 32 
Cr.L.J, 1131 = 34 L.W. 92=1931 M.W.N. 494 = 
1932 Cr.C. 364 = A.I.B. 1933 Mad. 371 = 61 M.L.J. 
987. 

— " 8. 117 —Applicability —Offence under S. 47 of 

the Bombay Salt Act— Conviction under S. 117, I.P. 
Code— Legality. See BOMBAY SALT ACT (1890), S. 

47. 66 Bom. 233 = A.I.B. 1931 Bom. 140, 
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—8. 117 — Conviction under — Essentials of — Inten- 
tion insufficient — -Possibility of public being incited 
necessary. 

A mere intention oi preparation to instigate is neither 
instigation nor abetment. Where the accused is charged 
with having posted a leaflet, it is necessary that either 
the public should read the offending leaflet or that it 
should have been posted in a public place at a time when 
it was possible for the public to read the same. Where, 
therefore, the leaflets were posted by the accused at dead 
of night and immediately it was removed by the police, 
held, as the public did not and could not have read it, 
the accused were not guilty under S. 11 7, and the police 
officers themselves could not be classed as the public. 
(C.C. Ghose and Costello, //.) EmpeROR v. PaKIMAL 
CHAITERJEE. 60 Cal. 327 = I. B. 1933 Cal. 44 = 34r 
CrLJ. 78 = 140 IC. 787=36 C.W.N. 982 = 1932 Cr. 
C. 803 = A.I B. 1932 Cal. 760. 

'■ 8. 117— Criminal Law (Amendment) Act, S. 17 
(1) — Offence under — Trial as a summons case. See 
Criminal Law amendment Act (1908), S. 17 (i). 
A.I.B. 1931 Bom. 199. 

8. 117 — Public meeting — Revolutionary songs 

sung — President— Liability for abetment. 

The mere circumstance that the accused presided at a 
public meeting in which revolutionary songs, which 
were a direct incitement to murder, were sung, is not 
sufficient to charge him with abetment, without any more 
evidence of positive permission or assent on his part to 
the singing of the song which he had reason to believe 
would be objectionable. {Panckridge, /.) EmperOR 
V. Bepin Behari Ganguly. I.B. 1932 Cal. 619= 
138 I.C. 763 = 33Cr.L J.699 = 36 C.W.N. 191=1932 
Cr C. 649= A.I.B. 1932 Cal. 649. 

[P. 36 C.W.N. 722 (726). 

8. 117 — Railway strike — Accused urging workers 

to he on Railway line'— Offence. 

Where the accused was shown to have instigated 
Railway workers in the event of a stiike to lie on the 
railway line. 

Held, that he was guilty of an offence under S. 117 
and it was immaterial whether he was urging an im- 
mediate or contingent strike. {Pakenham Walsh. /.) 
SUBRAMANIA AYYAR V. EMPEROR. 1932 M.W.N. 
1163. 

■ ■ ' 8. 117— Special Act— Offence under S. 9 (a). 

Salt Act — Abetment— Conviction under S. 117, I. P. 
Code proper. See SALT ACT (1882), S. 9 («). 1931 
A.L.J. 986. 

— — Ss. 117 and 302 — Speech inciting large audience 
to murder — Offence. 

W^here a speech was addressed to a large audience 
wherein the speaker incited the audience to murder 
Englishmen and Government officials. 

Held, that the more appropriate section to be charged 
with was S. Il7 read with S. 302, {Bhide, J ) Santa 
Singh Kamal v. Emperor. 6 I. B. (Lah.) 187 (1) 
= 146 I.C. 222 = 34 Cr.L.J. 1207=1933 Cr.C. 882 = 
A.I.B 1933 Lah. 660. 

— - — 8. 120- A — Co- accused — Evidence as to cons pi ^ 
racy. 

It is not necessary in a case of criminal conspiracy for 
one conspirator to be aware of all the acts of his fellow 
conspirators committed in pursuance of the conspiracy, 
(^ Aston and Rup Chand, A./.Cs.) DUR MaHOMED v. 
Emperor. 28 S.L.B, 119=161 I.C. 494=7 B.S. 66 
=36 Cr.L.J. 1337 = 1934 Cr.C. 628 (2)= A.I.B. 1934 
Sind 67. 

—8. 120-A — Conspiracy under — Applicability of 
S. 71. See PENAL CODE, S. 71. A.I.B. 1933 Nag;. 
252. 
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— Ss, 120- A and Conspiracy — Fabricating 

false evidence — Knowledge of conspirators. 

No doubt it is possible that the offence of fabricating 
evidence to obtain a capital conviction can be committed 
though the offender believes the accused to be guilty, and 
Indeed though the accused is in fact guilty. And if the 
offence can be so committed in like manner a conspiracy 
so as to commit the offence may be established. But if 
one set of alleged conspirators know the charge to be 
false and the other alleged conspirator has no such 
knowledge but believes the charge to be true and it is 
his duty if true to pursue it, the inference of any concert 
between the two sects of conspirators is so far weakened 
as, measured by the standard of proof required in a 
criminal case, to disappear. {^Lord Atkin^ DWARKA* 
NATH Varma V. Fmperor. I.R. 1933 P.C. 65 = 142 
I.C. 336 = 37 C.W.N. 514 = 34 Cr.L J. 322 = 37 L.W. 
684=1933 M.W.N. 409=- 1933 Cr.C. 442 = 36 Bom. 
L R. 607 = 14 Pat L.T. 306 = 14 L R. 81 (Or.) = 1933 
A.L.J. 645=67 C L.J. 177- 10 O.W.N. 622= A.I.R. 
1933 P.C. 124=64ML J. 466 (P.C.). 

[R. 1^33 M.W.N. 528 (534).] * 

S. 120 A — Conspitacy — Proof, 

It is perfectly true that it is upon the prosecution to 
prove a case of conspiracy. Nevertheless W’here groups 
of persons are found in constant communication and 
each group appears to have a single form of activity 
which is characteristic of the group, the communication 
between the two must receive the interpretation that 
the common objective of the two groups is the subject 
thereof unless a satisfactory explanation is offered. 
(^Courtney Terrel^ C.J> and Agarivala^ J.) BHABESH 
Chandra Hazraz^, Emperor. 162 I.C, 286=7 R. 
P. 166 = 1934 Cr.C. 1240 = 36 Cr.L.J. 7 = A IR. 1934 
Pat. 676. 

■ S. 120' A — Construction— Offence — When cortf 
plete — If ends when agreement is made. 

It is true that a mere agreement may bring the con- 
spiracy into existence but no^^here is it said in the Code 
that after that the offence no longer exists. Criminal 
conspiracy may come into existence, and may persist and 
will persist so long as the persons constituting the con- 
spiracy remain in agreement and so long as they are 
acting in accord, in furtherance of the object for which 
they entered into the agreement. {Costello and M C, 
Chose, JJ.) Abdul Rahman v. Empkror, 62 Cal. 
749 = 166 I 0. 678 - 8 R.C. 21 - 36 Cr.L J. 982 = 1936 
Cr.C. 467 = A.I.R. 1936 Cal. 316. 

— — S. 120-A — Criminal conspiracy, charge of — 
Proof required. 

To establish a charge of criminal conspiracy, the pro- 
secution must prove an agreement between two or more 
persons to do, or cause to be done, some illegal act, or 
some act which is not illegal by illegal means, provided 
that where the agreement is other than one to commit an 
offence the prosecution must go further and prove that 
some act besides the agreement was done by one or 
more of the parlies in pursuance of it. Where the 
agreement therefore is one to do, or cause to be done, 
an act which is ilself an offence, no overt act, i.e., any 
act done by one of the parties to the agreement in pur- 
suance of it, need be proved. The crime of criminal 
conspiracy is established once such an agreement is 
proved. Where, therefore, the conspiracy alleged is one 
to commit a series of serious crime.®, mere proof of 
agreement between the accused is sufficient to sustain a 
conviciion. {Harries and Pachhpal Singh, //.) 
Bachcha Babu V, Emperor. 166 I.C. 369 = 7 R.A. 
908 = 36 Cr.L.J. 684- 1936 A.WK. 1 = 1936 A. Cr. 
O. 26 = 1936 Cr.C. 214 = A.I.R. 1936 All. 162. 

— B. 120-A — Criminal conspiracy — Pi oof of 
offence. 
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The essence of the offence of criminal conspiracy is 
agreement between two or more persons to commit an 
offence or do any of the other acts mentioned in S. 120-A 
in the matter described therein. This being so, it is 
often difficult, if not impossible, to obtain direct proof 
of the alleged agreement between the various accused 
and in most cases the question becomes a matter of 
inference “deduced from acts of the persons concerned 
done in pursuance of an apparent criminal purpose in 
! common between them.’' A*, v. Brisac, 4 East 104 ; 

I Mulcahy v. Peg, 3 H. L. 306 and P. v. Dufpeld, 5 Cox 
I 404, Ref. {Tek Chand and ATonroe, JJf) PUNJAB 
SiNCH UJAGAR Singh v. Emperor. 16 Lah. 84= 

36 Cr.L.J. 322= 36 P.LR. 51 = 1471.0 2 = 6RL 
339 = 1933 Cr.C. 1467 = A.I.R. 1933 Lah. 977. 

S. 120-A— of offence— Proof by Crozvn. 

In cases of criminal conspiracy, it would be unreason- 
able to require the Crown to establish with accuracy 
when the conspiracy began or ended. These facts are 
best known to the conspirators. And there is no 
objection to approximate dales being entered in the 
charge. {Aston and Pup Chand, A.J.Cs,) DUR 
Mahomed v. Emperor. 28 S.L.R. 119=161 I.C. 
494 = 7 R.S. 66=35 Cr.L.J. 1337=1934 Cr.C. 628 
(2)= A.I.R. 1G34 Sind 67. 

- — S. 120-A — Gist of conspiracy is agreement bet~ 
ween parties — Jurisdiction — Test of. 

The gist Or the offence of conspiracy lies not in doing 
the act or effecting the purpose for which the conspiracy 
is formed, nor in attempting to do any of the acts nor in 
inducing others to do them, but in the forming of the 
scheme or agreement between the parties. It is not the 
act done in pursuance of the conspiracy but the place 
where the conspiracy was formed or made, which deter- 
mines the jurisdiction of the Court. (Case law discuss- 
ed). {Pupchand, J,C. and Lobo, A.J.C.), GOK ALDAS 
amarsee 7>. Emperor. 1933 Cr.C. 1130 = 27 S.LR. 
392 = 148 I.C. 136(2) = 6 R.S. 180 = 36 Cr.L.J. 685 
= A.I.R. 1933 Sind 333. 

S. 120'B — Absence of proper complaint or charge 

— Conviction — Legality. 

In the absence of a proper complaint or charge under 
S, 120-B, a conviction under the section is illegal. 
{Fail All and James, JJ.) BHIKHARI Sjngh v. 
Emperor. 13 Pat. 729 = 152 J.O. 282 = 7 R.P. 168 
= 16 P.L.T. 623 = 1914 Cr.C. 1216 = 36 Cr L.J. 17 « 
A I.R. 1934 Pat. 661. 

S. 120 B — Absence of sanction for prosecution— 

Conviction — Legality. See CK. P. CODE, S. 196-A. 
16 P.L.T. 623. 

~S. 120'B — Charge under S. 120-B read with 
Ss. 19 and 20 of the Aims Act — Accused absconding 
and found with arms at the time of arrest — Separate 
proceedings — Competency of. See ARMS ACT, SS. 19 
AND 20. A.I.Ri 1933 Lah. 231, 

— -Ss 120-B and 896 — Conspiracy to commit rob“ 
bery — Proof of — ParticipaUcn in one daccity. 

Proof of one offence of dacoity or robbery is not suffi- 
cient to support a charge of conspiring to commit rob- 
beries aud dacoites. {Nana^utiy. J.) JACAN v. EM- 
PEROR. 6 R.O. 470= 148 I C. 929= 11 O W N. 208 
= 36 Cr.L J. 796 =1934 CrC.S34= A.I.R.19S4 Ondh 
106. 

Ss. 120-B and 420— Conspiracy to cltain money 
by false ptetcnces frem public— Offences in pursuance of 
canspiracy. 

Where the accused have cerspired to obtain mcrey 
from public by subtle means and devices and false 
pretences, acts cerrmitted with this object cr to clcag the 
criminal actiens are offences cen n itted in pursuarce of 



2343 the quinquennial DIGEST, 1931—1935 2344 


PENAL CODE (1860), S. 120. 

the conspiracy and the charges for the different offences 
may be tried together. (Aston and Rup Chand, A,J,Cs ) 
DuK Mahomed v emperor. 28 S.L.B. 119=151 
I.O 491=7 R.S 55==35 Or L. J. 1337 = 1934 Or.O 
628 (2 j = A I R. 1934 Sind 67. 

S. 120 B -—Constructive liability. 

Where a general charge has not been framed against 
the accused under S. 120- B, of being members of a 
conspiracy in pursuance of which certain acts had been | 
committed, and the evidence In the case of any indi- ! 
vidual is insufficient to prove the specific act with which j 
they have lieen charged, it is impossible to fall back on | 
evidence relating to other activities in which he was i 
concerned and hold that he was a member of the party 
and thus constructively liable: (Dahp Stn^h and 
Curries JAHANGIRI LaL EmPEROK. 1935 ', 

CrO. 396=7 R.L 68 = 150 I.O. 1066 = 35 Or.L J. ! 
1180 = A.I.R. 1936 Lah. 230. j 

Ss. 120 B and 149— Conviction ami sentence for i 

act constituting con^pirary — Separate sentence for j 
offence under S. 120- R not necessary. 

Even the act of the accused in entering into a cons* 
piracy to lieat, rob arms and to escape is per se an 
offence under S. 120 13, if they have been convicted 
and sentenced .separately for the several acts which 
constitute su' h ('onspiracy, separate sentence for offence 
under S. 120-13 is not called for. (TekChand and 
Afonrocs //J BHN/AB SiNGH UJAGaR SiNGH 7/. 
EMPEROR. 1933 Or.C 1467 = 15 Lah. 84 = 147 I.C. 

2 = 6 RL 339=35 P.L.R. 61 = 36 Or L. J. 322= 
A.I.R 1933 Lah. 977. 

-—3 120 B and S. 3 of the Bengal Criminal Law 
Act (XXI of 1932) — Sentence of transportation — Pro- 
priety. See Bengal Criminal Law act (XXI of 
1932), S. 3. 62 Oal. 483 = A.I.R. 1935 Oal. 661 (S.B.). 
— — 8. Vl\— Compulsion, no defence. j 

Compulsion is not a defence in British India to a j 
charge undei S. 121. (Pages Csf^s Mya Bu and Baguleys | 
jj ) AUNO iii.A V. Emperor. 9 Rang. 404 = 1931 j 
Or 0. 876 -135 I 0. 849 -33 Or.L.J. 205 = I.R. 1932 
Rang 65=AI.R. 1931 Rang. 235. 
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Government and his plans were put into active operation 
on a certain date and up to the date of his arrest, they 
were pursued with complete ruthlessness and disregard 
for the sanctity of human life and he had further been 
found to be personally responsible for the deaths of two 
innoccent persons and he was also responsible for the 
deaths of the victims of what was known as the Armoury 
' Raid. 

Held^ that he was rightly convicted under Ss. 121 and 
121“ A, with murder and with abetment of murder and 
that the sentence of death was rightly passed on him, 
(Panckridge^ Ameer AH and M.C. Gkose. J /.) EM- 
PEROR V. SuRjYA Kumar Sen. 6 R.O. 304 = 36 
Cr.L.J 334 = 1934 Or.O. 316 = 147 I.O. 32 = A.LB. 
1934 Cal. 221 (F.B ). 

— S. Vl\— '''Waging wa A' — Test of offence. 

“In order to constitute the offence of waging war 
against the king, it is neither the number engaged, nor 
the force employed, nor the species of weapon with which 
they may be armed that will constitute the overt act of 
treason. To prove the offence it is the purpose and 
intention, the object which they have in view, which 
I congregates and assembles them together. It is that 
I which ronstitutes treason and di'.tinguishes the crime 
I from that of riot or any other i ising for any private 
! purpose.'^ With reference to this offence, there is no 
j distinction between principal and accessoiy. *‘In 
I rebellions it is frequent that few are let into the real 
! design but yet all that join it are guilty of the rebellion.^' 

I An organised attack on the forces of the Crowm with a 
I view to prevent the collection of the capitation tax by 
force and violence amounts to waging war against the 
I king. (Page, C.J., May Bu and Bagulys fjf) AUNG 
! Hla 7/. Emperor. 9 Rang. 404 = 1931 Or.O. 875= 
1361.0. 849 = 33 Or.L J. 205=I.R. 1932 Rang. 65 = 
A.I.R. 1931 Rang. 286. 

[R. 30 N.L.R. 269(273); l45 I.C. 25l (R).] 

— S. 121 A — Conspi/acy — Member of — Intention 
to use violence if necessary. 

Where a conspiracy was in action of existence and the 
accused was still a member of it and it was his intention 


——3. V2X— Levying loar — Meaning. 

There aie two kinds of levying war; one against the 
person of the king; to imprison, to dethrone, or to kill 
him; or to make him change measuie, or remove 
counsellors; the other, which is said to be levied against 
the Majesty of the King, or in other words, against 
him in his legal capacity; as when a multitude rise and 
assemble to attain by force and violence any object of a 
general public nature; that is levying war against the I 
M \iesty of the King; and most reasonably so held | 
because it tends to dissolve all the bonds of society, to 
destroy pioperty, and to overturn Government, and by ! 
force of arms, to restrain the King from reigning accord- 
ing to law. Where the object of rebels who had fornned 
into an association was to take action generally against 
Government and its supporters and they were recruiting 
people into their organisation and punishing those who 
refused to join and help the rebel Cause, 

field, that they w’ere guilty of waging war as their 
object was to overthrow the existing established Govern- 
ment. (Braion and Ba Us //.) NGA AUNG PA 7/. 

Emperor. 6 IR. (Rang.) 32 = 145 1,0.261 = 34 
Or L.J. 929 = 1933 Or.O. 641 = A.I.R, 1933 Rang. 
116. 

■ ■ ■■ -Ss 121, 121'A and 302 — Plot against Govern- 

ment — Plans vigorously put into operation — Accused 
personally responsible for death of innocent persons — 
Sentence. 

Ever since the accused’s release from internment he 
had been planning and plotting against the King's 


j to use violence when occasion demanded it and he did 
I use violence, he was a rebel in arms against the Crown 
and in the unlawful possession of deadly weapons. 

I Held, that it was immaterial whether the accused 
I used those weapons in acts of aggression or resistance. 
(Panckrsdge, Ameer Ah and MC. Gkose, //.) EM- 
PEROR t'. Suriya Kumar Sen. 6R.C. 304 ---35 Or. 
L.J. 334 = 1934 Or.O. 316 = 147 I.C. 32 = A.I.R. 1934 
Oal. 221 (F.B.). 

— S. 121 A — Criminal conspiracy — Communists — - 
Sentence — Prt rtcipl e of puni shment. 

In the case of political offences arising out of the 
beliefs of the accused, severe sentences defeat their 
object. In practice, such sentences confirm the offenders 
in their beliefs and create other offenders thus increasing 
the evil and the danger to the public. (Sulaiman. C.J. 
and Young. /.) JhaBWALa v. EmperOR. 65 All. 
1040=6 I.R, (All.) 66 = 146 I.O. 481 = 34 Or.L J. 967 
= 14 LR. 269 (Or.)=1933 A L.J. 799 = 1933 Or.O. 
1202= A LB. 1933 All. 690. 

— S. 121-A — Criminal conspiracy — Ingredients of 
the offence. 

The offence of criminal conspiracy is complete as soon 
as twm or more persons agree to do or cause to be done 
an illegal act, or an act which is not illegal by illegal 
means. For the purpose of S. 121- A it is not necessary 
that any act or illegal omission shall take place in pur- 
suance of the conspiracy. The agreement in itself is 
enough to constitute the offence. (Sulaiman. C.J. and 
Young, /.) JHAB WALA v. EMPEROR. 55 All. 1040 
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=6 IR. CAll.) 66=14610. 481 = 84 Cr.L J. 967= 
14 L.R. 269 (Cr.)=1933 AX.J, 799=1933 Cr.O. 
1202 = A.I.R. 1933 All. 690. 

— Ss. 121 A and 120*B — Facts falling within 

XIV-A— Procedure under S. 120 B^Valuhty. 

Even when the facts alleged and proved can be 
brought within the ambit of S. 121-A, it is not incum- 
bent on Government to prosecute under that section. 
Government may consider that it would be impossible to 
prove facts which would bring the offence under that 
section and may be content to advance evidence of such 
conspiracy {eg., S. 120-B) as they ftel competent to 
prove, {Gnlle, J.CA MaGANLAL BaGDI EMPE- 
ROR. 30 N-LR. 269 = 160 10. 623= 7 R.N. 10 = 36 
Or L.J. 1097= 1934 Or 0. 276 = A.I.R. 1934 Nag 71. 

' S. 121 A — Gist of offence. 

For the purpose of S 121- A. it is not necessary that 
any act or illegal omission should take place in pursu- 
ance of the Conspiracy, The agreement is in itself 
enough to constitute the offence. iSulaiman, C.J. and 
Young,/.) JHABWAI.A z;. EMPEROR. 66 All. 1040 
=6 1 R. CAllJ 65 = 145 I.O 481 = 34 Or L. J. 967= 14 
L.11. 259 fCr.)= 1933 A.L.J. 799 = 1933 Cr.C. 1202 = 
A.I.R. 1933 All. 690. 

S. 121 A — Holding of cotnmumst beliefs — Hot 

per se punishable. 

The meie holding of communist beliefs or doctrines 
is not punishable per se. A theoretical communist or a 
student of communism cannot be said to be guilty of an 
offence. {SitUuman, C.J. and Young, /.) JHABWALA 
V. emperor. 66 All. 1040 = 6 IR. (All.) 65 = 146 I 0. 
481 = 14LE.269 (Cr.)=1933 ALJ 799 = 34 Cr.L. 
J. 967 = 1933 Cr.C. 1202 = A.I.R. 1933 All. 690. 

S. 121 A — '‘Queen* — Meaning of — Not merely the 

then sovereign. 

In law, the King never dies. It is enough for the 
prosecution to piove that there was a conspiracy to 
deprive the King-Emperor of the sovereignty of British 
India. It is not necessary to show further that the 
accused were conspiring for such deprivation to take 
place within the lifetime of His Majesty the present 
King- Emperor. {Sulaiman, C. J. and Young, /.) 
JHABWALA V. Emperor. 56 All. 1040 = 6 I R. (All.) 
66= 146 I C. 481 = 14 L R. 259 (Cr.) = 84 Or L J. 966 
-1933 A L.J 799 = 1933 Cr.C. 1202 = A.I.R. 1933 
All. 690. 

S. 121-A — Revolutionary party — Accused mem- 
bers of the Communist Party of India— Overthrow of 
existing govern mtnt by means of force. 

The accused knowingly became members of the Com 
munist Party of India. The report of the Executive 
Committee stated that the party was confined to such 
members as subscribed to the programme of the Com 
munist International. The minimum programme pre- 
scribed by the party was complete national independence 
of India. The Communist International openly advo 
cated the violent overthrow of the Bourgeois order by 
means of the Communist revolution and its tactics com- 
prised strikes, demonstrations, organisation of the masses 
into militant bodies, fin-^lly armed insurrection against 
the State povrer of the Bourgeoisie. 

Held, that the accused, as members as such a body, 
formedarevolutionary body with the proposed object 
of overthrowing the present order of society and bringing 
about the complete independence of India by means of 
force and that they were rightly convicted under 
S. 121-A. {Sulatman, C,J. and Young, /.) JHABWALA 

Emperor. 65 All. 1040 = 6 I.R. (All.) 66 = 145 
1.0. 481 = 34 Ci.l.J. 967=14 L.R. 269 (Or.) = 1933 
A.L. J. 799*== 1033 Cr.C. 1202= A J.B. 1933 All. 690. 
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S. 121-A — Sentence, 

In practice the severity of the sentence for an offence 
under S. 121 A would vary with the decree of the serious- 
ness of the acts done by each accused who is convicted, 
{Sulaiman, A.J.C., Young and King. J/,) JOGL^KAK 
V. Emperor. 64 All. 116 = 136 I C 113=33 Cr L.J. 
94 = I.R. 1932 All. 1 = 1931 A.L.J. 773 = 1931 OrO. 
892= A.I.R. 1931 All 604. 

S. 121 A — Sovereign of the United Kingdom 

and the Government of India — Distinction between. 

The section obviously draws a distinction between the 
soveieign for the lime being of the United Kingdom and 
the Government of India or the I.ocal Government. A 
conspiracy to charge the form the Government of 
India or of any Local Government, even though it may 
amount to an offence under another section of the Code, 
would not be an offence under S. 121-A, unless it is a 
conspiracy to over- awe such Government by means of 
criminal force or show of criminal force. {Sulaiman, 
C.f. and Young, J) JHA BWAL A Z'. EMPEROR. 66 
All. 1040=6 I.E. (All.) 66 = 146 10. 481 = 14 L.R. 
269(Cr.) = 34Cr.L.J. 967=1933 A.L.J. 799 = 1933 
Cr.O. 1202= A.I.R. 1933 All. 690. 

S. 121-A — IVagtng war — Institute used by 

Europeans — Attack of. 

Where an institute has been attacked 'because the 
per‘5ons using it are Europeans and Anglo-Indians who 
might be expected to be supporters of the Government, 
the mere fact that only one of the person.s present there 
was an official would not make the raid on the institute 
anything less than waging war. {Panckruige, Ameer 
All and M. C. Ghose, JJ.) Emperok v. SukJVA 
Kumar Ben. 6R.C.804 = 36 Cr L.J. 334-1934 Or. 
O. 315 = 147 10. 32 = A.I.R. 1934 Cal 221 (F.B.). 

• S. 124 K — Charge of partiality against the Go- 

vernment — GoT'crnment alleged to side with capitalists 
as against labourers. 

The accused was asocial w^orker. In a speech deli- 
vered at a labour meeting, she expressed the solidarity of 
the working class and its determination to fight and 
destroy the capitalist system; she referred to the resolve 
of the workers to fight against retrenchment and wage- 
out launched by the capitalists by organising a general 
strike. The labourers were asked to unite to fight the 
two enemies, the capitalists and the Government who 
being afraid of labour, were alleged to be vindictive 
towards leaders of labourer, and siding with capitalists 
as against the starving labourer. She emphasised the 
ultimate object as the establishment of the labour Raj 
by the methods of Mr.M.N. Roy. 

Held, that the charge of gross partiality against the 
Government was calculated to inspire feelings of enmity 
and disaffection towards the Government and that was 
an offence under S. 124 A ; in the absence of any proof 
as to what were exactly the methods of Mr.M.N. Roy, 
the accused could not however be imputed with the in- 
tention of displacing the existing Government by any 
unlawful means. {Beaumont, C.J. and Nanavatt,Jf) 
Emperor v. Makiben lilabhar. 57 Bom. 263« 
34 Boin.L.R. 1642= 1933 Cr 0.182 = 341 10. 780« 
34 Cr.LJ. 2S1-I.R. 1933 Bom. 163 = A.I B. 193S 
Bom. 66, 

S. 124-A— Charge under— Foium of trial — 

Discretion of Magistrate. See Cr.P. CODE, S. 347 
A^D SCH. II. 66 Bern. 61 = S3 Bom.L B. 1616. 

B. 124-A — '‘'Coiernment established by law in 
British India'' — Executive power in action. 

The Government established by law in British India 
includes the executive power in action and does not 
mean merely the constitutional fiame work. It incudes 
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I he Local Governments as well as the Central Govern- 
ment. iPanckridge and M. C. Ghose, //.) KSHITHIS 
Chandra ray Chowdhurv v. Emperor. 59 Oal. 
1197 = 1 E. 1932 Oal. 613 = 138 I.C. 766=33 Or.Ii.J. 
690 = 36 O.W.N. 610 = 1932 Or.O. 517=A.I.R. 1932 
Cal 647. 

' '3. 124- A — Hatred and contempt — Illustration. 

A journalist may comment expressing disapprobation 
of the measures of the Government with a view to obtain 
th^ alteration by lawful means, but he must do so 
wi<|out attempting to excite hatred and disaffection. 
The ‘'Liberty” published several articles to the following 
effect. The Government was accused of w'eeding out 
the Congress workers on the plea of suppression of 
terrorism. The Ilijli, Dacca and Chittagong incidents 
were described as successive stages of a well thought out 
scheme of terrorisatiun of the miSbe«> — a scheme to 
crush the manhood of the province and to make the 
province safe for bureaucratic administration and British 
Commerce. The people were exhorted to carry out 
the programme chalked out at the Berhampore Provincial 
Conference. ‘Tt is better that the Bengali people become 
extinct than they should live in ignominy ♦ * * We 

cannot possibly wait for uncertain constitutional deve- 
lopments to nature. Truce or no truce we must have 
the elementary rights of civilised human beings.” 

//^/</, that the articles were seditious. (^M,tlltk and 
Patterson, J/.) SaTVARANJaN HaKSHI y. EMPKROR. 
I.B. 1932 Oal 626 = 138 I 0. 790-^33 Or.L J. 702 = 
1932 CrO. 801=A.IR. 1932 Cal. 768. 

^S. 124 Kr^Hatred or contempt — Speech to be 
taken as a zohole. 

Where the speaker did use strong or undesirable 
language at places but there is no doubt that the trend 
of the speeches as a whole was in support of the agita- 
tion with respect to a particular grievan:e which he had 
in view and which he wanted redressed and the speech- 
es were not cilculated to bring the Government estab- 
lished by liw into hatred or contempt, such speeches do 
not come within the purview of S. 124-A, (Case-law 
referred ) {Ahdul Qidir, /.) SkCKETARY, High 
Court Bar Association, L\hore v. Emperor. I. 
B 1932Lali. 606 = 139 10.696 = 33 Or.L.JT. 831 = 
S3 P.LB. 911 = 1932 Cr.O. 713 =AJ.B. 1932 Lah. 
559. 

"3. 124 -A — Hatred or dissatisfaction — Indict- 
ment against Imperialism. 

The terms “Imperialism” and ‘‘Imperialistic Govern- 
ment” and Government as used in an article were inter- 
changeable and it was in that interchangeable character 
that the writer used them when writing the article. The 
passages in which ‘‘reckless oppression, free exploita- 
tion” and other acts were attributed to “Imperialism” 
were well calculated to excite disaffection and hatred 
towards the author thereof and Government was meant 
to be the author thereof. 

Held, that the article was seditious. {^Mallik and 
Patterson, //.) Zaman v. Emperor. I.B 1933 Oal. 
255=142 1.0 2)2 = 34 Or.L.J. 309 = 1933 Or.0.201 
•=AIR. 1933 Cal 140. 

—3 124-A — Incitemint to violence — Sentence. 

Where the accused in congratulating a political offen- 
der recited a poem which contained a line to the effect 
that ‘a stream of blood will fliw.* held, that the accused 
was rightly convicted under S. 124 A but that a sentence 
of two years rigorous* imprisonment was sufficient. 
\Abdul Qiiir, /,) LACHHMAN DAS V. EMPEROR. I. 
B. 1931 Lah. 335 = 130 I.O. 655 = 32 Or.L J. 688 = 31 
P.L.B. 918 = 1931 Or 0. 116 = A.I.B. 1931 Lah. 62. 
——•9. 124-A — Offence unier-~--Evtdence—^ Author of 
book — Intention gathered from comments. 
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Where the writer and publisher of a book are tried 
under S. 124 A and the preface of it, though written by 
another person, throws a light on the intention of the 
writer and the book itself contains life-sketches, at the 
end of which something is written by the author showing 
his approval of the conduct of persons who violated the 
law and were condemned by judicial Courts after being 
duly tiied of serious offences including murder and 
dacoity and it is obvious that the objects of those com- 
ments is to induce other> to behave in a similar manner, 
the accused are guilty under S 4 12- A. ^ Abdul Qaiir, /.) 
Kirpal Singh v. Emperor. 131 I.O. 219 = 1931 Or. 

0. 170 = 32 Or.L.J. 649 = A.I.R. 1931 Lah. 106. 
—3 124 II— Offence under—Seditious article. 

When reading an article as a whole, it is clear that 
whatever may lu'^ve been meant by the opening paragraph 
referred to British Government throughout the rest of 
the article, the Government established by law in British 
India is referred to, it can be held without evidence to 
that effect that the readers of the arti-le would regard 
the whole as an attack upon the British Government in 
India. A.l.R. 1930 Cal. 244, Rel. on. {Jack and M.C. 
Chose, JJ.) Jagan Nath Tripathi Emperor. 

1. B 1933 Oal. 254 = 142 I.O. 293 (2) = 34 Or.L.J. 310 
= 1933 Or.O 202 = A.I.R. 1933 Cal. 141. 

——3. 124-A — Proprietor— Intention — Proof — Sedi*-^ 
tious publication — Proprtttor bet ng away — Conviction. 

“Intention” is an essential ingredient of the offence 
under S. 124-A and a person accused under S. 124-A 
cannot be attributed the requisite intention if he was not 
even aware of the contents of the seditious publication. 
When a pamphlet containing seditious matter is pub- 
lished in a press in the absence of the proprietor and 
keeper of the press, and there is no evidence to show 
that the keeper had any knowledge of the pamphlet be- 
fore its publication, nor is there any evidence showing 
that he had absented himself in bad faith, the proprie- 
tor and keeper of the press cannot be convicted under 
S. 124-A. That the accused is the declared keeper o£ 
the press can be only taken into consideration along with 
other circumstances, in coming to a conclusion as to 
whether he has any knowledge of the contents of the 
pamphlet. {Bhtde, /.) ChUNI LaL v. EMPEROR. 
12 Lah. 483 = I.R. 1931 Lah. 401 = 131 I.C 273 = 32 
Or.L J. 681 = 32P.L.B 740 = 1931 Cr.O. 302=A.I.B. 
1931 Lah. 182. 

■3. VIA-Pl— P roprietor —Presumption as to know* 
ledge of facts — Rebuttal — Onus. 

In an offence under S. 124-A, the man who is the pro- 
prietor and owner of the press and the publishing house 
connected with it cannot be allowed to contend that he 
can shut his eyes to everything going on upon his pre- 
mises and then pretend that he has no knowledge of the 
contents of the publications printed and issued by him. 
If there is a complete prima faute case against himl then 
it is for him to call evidence to show that in spite of this 
circumstantial evidence against him, in fact he was away 
from the premises during the whole time that the book 
was being printed and published and that he had not 
been informed either of the printing and publication or 
of the contents of the book. {Lort Williams and S. K. 
Ghose, //.) Braja Behari Durman V. Emperor. 
1311.0. 671 = 32 Cr.LJ. 742 = 53 O.L.J. 182 « 1931 
Cr.O. 413 = A.I.B. 1931 Oal. 349. 

—“33. 124 A and XbZ-\-^Question of law— Inter* 
pretation of speech. 

The question of the applicability of appropriate sec- 
tions of law to a particular speech is a question of law 
or at any rate a question both of law and fact and if a 
Court has gone wrong in applying the aw to any speech 
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which does not really offend against S. 124-A and 
S. 153 A, any party objecting to the wiong application 
of the law is entitled to seek the help of an authority 
empowered to revise the orders passed. The interpreta 
tion of tne speech cannot be treated merely as a question 
of fact. iAbJttl Qadir, J.) SECRETARY, HIGH 
COURT Bar Association, Lahore v. Emperor. 

I. R. 1932 Lah. 606-139 I.O. 696 = 33 Cr L J. 831 = 
33 P.L.R. 911 = 1932 Cr.C. 713-A.I.R. 1932 Lah. 
559. 

'3. 124-A — Scope — Rccjntmenitng Bolshevism as 

preferable to present form of Government ami encourag- 
ing youths to join Bengal Youth League — If offence. 

To suggest some other form of Government is not 
necessarily to bring the present Government into hatied 
or contempt. Where the accused made a speech recom- 
mending Bolshevik form of Government as preferable to 
the present one, and encouraged by his speech young 
men to join the Bengal Youth League and asked them 
to carry on propaganda to obtain supporters of the idea 
of communism as represented by the Bolshevik system 
in Russia. 

fields that the speech was a long w'ay from coming 
within the provisions of S. 124 A and it was not wise to 
institute piosecution against the makers of speeches of 
this kind. (^Lort Williams and /ach^ JJf) KaMAL 
Krishna Sarkar v . Emperor. 168 I.C. 204 = 8 R. 
O. 177 = 36Cr.L J 1370 = 39 O.W.N. 1245 = 62 C.L. 

J. 116 = 1935 Cr,0. 1043 = A I.R. 1935 Oal. 636. 

,.3 124 A — Sedition — Language indicating that 
taw has been employed as weapon of tyranny. 

Where the word's, written on the occasion of the 
execution of a Bengal revolutionary youth, expressed the 
view that the law had been employed as a weapon of 
tyranny and that those rCs^ponsible for its administration 
viewed with pleasure executions carried out in pursuance 
of the law, they constitute an offence under S. 124 A. 
iPanckridge and M.C, Chose^ JJf) KSHITI.SH CHAN- 
DRA RAY Chowdhury V Emperor. 59 Oal. 1197 
=I.R. 1932 Cal. 613 = 138 I.O. 766 = 33Cr.L J. 690 = 
36 O.W.N. 610 = 1932 Or.O. 647=A.I.R, 1932 Cal. 
647. 

- S. 124- A — Seditious speech — Government* s policy 

in Preserving law and order condemned — Offence made 
out. 

Where a person delivers a speech that the Government 
has wounded the feelings of the Sikhs in the matter of 
Sis Ganj Gardwara at Delhi and any one could see the 
grief provoking picture showing thousands of bullet 
marks on the wall of the Gardwara and that in the name 
of law and order bullets have been showered from the 
second and third storeys of the Kotwali, the reference 
to the Sis Ganj Gurdwara and to the motive of the 
authorities to rain bullets under the cover of maintaining 
law and order is undoubtedly such as to bring the Gov- 
ernment established by law in British India into hatred 
and the speech is such as to render the speaker liable to 
conviction under S. 124 A. (Agha Hatdary /,) NTaRIN- 
jan Das V. Emperor. I.R. 1931 Lah. 303=130 1.C. 
431=32 Cr.L.J. 638 = 1931 Cr.O. 95 (2) = A.I.R. 1931 
Lah. 31 (2). 

— -S. 124 A — Seditious speech — Preaching boycott 
of British goods and removal of slavery. 

The accused made a speech in support of a revolution 
urging the boycott of British goods and he was alleged 
to have referred to the causes of the slavery of the 
people and the means by which they could get rid of 
the same and to have suggested that the only way to 
freedom was the boycott of the British goods. The 
speaker was also alleged to have said that persons who 
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wished to participate in the movement should be pre- 

paied to make sacrifices. 

Jleldt that there was nothing seditious in the speech. 
i/ai IM, /.) Jagan Nath Luthra v. Emperor. 
I.R. 1931 Lah. 934 = 134 I.O. 486 = 32 Or.LJ. 1172 
= 1932 Cr.C 17 = A.I.R. 19S2 Lah. 7. 

—3. 124-A — Sentence — Circulation of paper age 
and education of accused. 

A paper had not any wide circulation and there were 
only 750 copies printed of the issue in which the seditious 
article was published. The Editor was a young man of 
about 22 only with not very great etlucation. In appeal, 
the sentence of one year was 1 educed to the term already 
undergone. iMallik and Patterson., J jf) ZaMAN v. 

Emperor. IB. 1933 Cal. 256 = 142 1.0. 292 = 34 
Cr.L J. 309 = 1933 Cr.O. 201 = A.I B. 1933 Cal. 140 

3. 124-A -.S’- 'utence — Mi it gait n g err c umstances 

— Inexperience of author. 

Where the author is an inexperienced young man who 
does not realize that he i.s bringing himself in the 
clutches of law in publishing the sketches like those 
which appeared in some other publications of the same 
kind and against which no action was taken by the 
Government, he should be tieated leniently. {Abdul 
Qadtr, /.) KIRPAL SiNGH v. EMPEROR. 131 I.O. 
219 = 32 Cr.L.J. 649 = 1931 Cr.O. 170= A.I.R. 1931 
Lah. 106. 

S 124-A — Sentence — Publisher s liability 

greater than am ther. 

Just as receivers are probably worse than thieves be- 
cause without receivers there would be less thieves, so 
the position of printers of documents which are seditious 
is probably worse than that of the authors because the 
seditious acts of the author would be far less extensive 
in the operation if it uere not for the existence of per- 
sons able and willing to print and publi.sh them. {Lort 
Williams and S.H. Ghose^ J BRAJA BEHARI 

Burman V. Emperor. 131 I.O. 671 = 63 C.L J. 182 
= 32 Cr.L.J. 742 = 1931 Cr.C 413=A.IR. 1931 Oal. 
349 

Ss. 124-A and l^Z-A,—Sentence—Test. 

Where the question i& whether a sentence passed upon 
the accused on his conviction under Ss. 124-A and 
153* A, I. P. Code, is unduly severe or not, the test to 
be applied is whether his speech was a violent one and 
whether his intention was to excite people to comnUt 
violence. Where the accused exhorted people of a Rail- 
way union and brought in the examples of Soviet Russia 
and Ireland to run down the Zamindars and taluqdars, a 
sentence of two years' rigo''ous imprisonment under 
Ss. 124 A and l53 A, I. P. Code, is not unduly severe. 
{Thomas, J.) MUNSHI SiNGH v. EMPEROR. 10 
Luck. 712 = 164 I.C. 671 = 7 R.O. 494 = 36 Cr.L.J. 
641 = 1935 O.W.N. 301 = 1935 Cr.C. 680 = A.I.R. 
1935 OudU 347. 

S. Defence— Claim of title— Assembly for 

enforcing a ri ght and assembly for maintaining existing 
right — No distinction between. 

Unless a right of private defence is established, a 
claim (even bona fide') of title or a claim (even bona fide) 
of possession will avail nothing. There is no distinction 
in this respect between forming an assembly to enforce 
a right or supposed right within the meaning of S. I4l 
(fourthly) and forming an assembly forcibly to maintain 
an existing right. I 6 Cal. 206, Foil. {Courtney-Terrell^ 
C.J. and Rowland, /.) GhYASUDDIN AHMAD v. 
Emperor. llPat. 623=I.R. 1932 Pat. 261 = 139 
I.C. 616 = 33 Cr.L J. 864 = 13 Pat.L.T. 288 = 1932 
Cr.C. 496 = A.IB. 1932 Pat. 216. 

[D. 14 P.L.T. 228 (229).J 

S. Execution of any Law^— Order under 

S. 30(2) of Police Act— Disobedience to. 
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The promulgation of an order under S 30 (2^^ of the 
Police Act to the effect that persons directing or promot- 
ing assemblies should get the permission of the District 
Superintendent of Police is not a “legal process” but it is 
the execution of the law as laid in S . 30 of the Po- 
lice Act. So the ac:u.sed in directing the procession after 
the proniulgation of the notice by the police and after 
they were aware of such a notice must be held to have 
resisted the exe( ulion of the law. For a conviction under 
Ss. 141 and 143 it is not nece.s-.arj that there should be 
a refusal to comply with an order to disperse at all. 2 
Pat. 134 fF.Ib, Kef. {Beasley, C. J, ami Comtek, /.) 
Public Proj-kcutor v. Satyanarayana. 64 Mad. 
1026 I R. 1931 Mad. 604 = 131 I C. 844 = 32 Cr.L. 
J. 806-33 LW. 671 =-1931 M.W N. 489= 1931 Cr 
C. 648 A.IR. 1931 Mad. 484 = 61 M.L J. 842. 

' S. 141 — live or more persons — Number comict' 
ed a fid not tiuniher charf^ed as the test. 

Where the mimlier of persons charged is more than 
five, but some of thim aie found not to have been 
present on fhe.»«pot, the remaining persons if less than 
five ( aniiot be sairl to have constituted an unlawful 
assembly. {l/arfts(7i, J.) Kmperor v. ARDUL Oadir 
Kasuri. IR. 1931 Lah. 367-1291.0. 221=32 Or. 
LJ. 249 = 1930 CrO. 1220 = A.I.R. 1930 Lah 1044. 

“ S. 141— pfocess'* — Older under the 
Police A(t. 

'I'he disobedience of a notification under the Police 
Act is jesjstance to the cx((utir.ii of a ‘U gal process* 
within the me.'tning of S, 141. 2 I’at. 134, Fell. {Mtrza 
and Baker, JJ.) Fmpkrok v, RaMCHaNDRA. 66 
Bow. 726= 134 I C, 1226 = S3 Bow.L B. 1169=-- 33 
Cr.L. J. 64== I.B. 1932 Bom. 10=1931 Cr.C. 962= 
A.I.R. 1931 Bom. 620. 

— S. 141 — Order prchi biting procession — Resistance 
to police — Offence constituted . 

When an order prohibiting a proce.ssion on a parti- 
cular day and in a particular place is lawfully made 
under the piovi'-ions of a statute, that order is law and 
if the polii e are trying to execute that law by preventing 
the procession fioin proceeding, the resistance by a body 
of persons crrnsisting of mote than five brings each of 
them within the piovisjons of S. 141. {Lort Williams 
and S.h\ Chose, JJ.) KamendrA ThaNDRA KOY 
Kmpkrok. 68 Cal. 1803 = 1 R. 1931 Cal. 658 = 132 
I.C. 174 = 32 CrL.J. 844 = 36 C.W.N. 716 = 1981 
Cr.C. 636 = A.I.R. 1931 Cal, 410. 

— — S 141 — Rival claimants fer possession — One 
pafty taking peaceful possession — Right of other to re-- 
enter. 

If any one else is in wrongful possession of property 
the detree holdei purchaser must not lake possession by 
means of criminal force or show of criminal force, But if 
he can obtain it in a peaceable and easy manner he has 
every tight to do so, even though that may involve the 
peaceable ejectment of another. Where he has thus got 
into po.sses.si()n, the ejected p-rson has no right to re- 
enter and use fon e for that purpose. {Lort Williams and 

M. C, Chose, JJ ) Ram Sumeu Ahir v. Emperor. 

151 1.0. 409=36 Cr.L J. 1318 = 7 R.C. 111=38 O.W. 

N. 77 -=1934 Cr.C. 397 = A.I R 1934 Cal. 273, 

- S. ^Unlawful assemblies fighting each other 

— Right of pm ate defence. 

Where two unlawful assemblies fight with each other 
there can be no question of private defence and every 
body who is proved to have taken part in the fight is 
liable to be published for the offences committed by him. 
{Coldstream and Jai Lai, JJ.) MaNNA v. EMPEFOR. 

1611.0. 980 = 7 R.L. 233=36 Cr.L.J. 1462 = 1934 
Cr.C. 444«= A.I.R. 1934 Lab. 200. 
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S. 1A\— Unlawful assembly — Sacrifice of cenv by 

Mahammadans — Hindu assembling for using force and 
violence and to Prevent. 

The members of one community cannot be allowed 
with impunity to take their lathis and assemble for the 
purpose of using force and violence to prevent the 
sacrifice of a cow by members of the opposite communr- 
ty. Such an assembly would be unlawful even if the 
other community had in fact intended to perform such a 
sacrifice and such an act would have been illegal. There 
is no provision of law whatsoever which gives any person 
or body of persons a right to use force and violence ta 
prevent their feelings being wounded by an illegal act. 
{ilatries and Collister, JJ.) EMPEROR v. BHAGGAN 
Ahir. 159 I.C. 26 = 1936 A.W.R. 1076= 1936 A Or. 
C. 226 = 1936 Cr.C. 1177=37 Cr.L.J. 39 = A.I.R. 
1936 All 931. 

— Ss. 141 (4) and 147 — AppUcabtlHy — Maintain- 
tng right not enforcing supposed right. 

The common object of an assembly is unlawful only 
when it is to enforce right but, not when possibly beyond 
doubt it is to maintain a right and to prevent another 
from enforcing his right or supposed right. Where 
certain persons are merely acting in maintenance of an 
existing peaceful possession, no matter whether the pos- 
session is with or without title, they cannot be said to 
have been enforcing any right or supposed right and 
therefore cannot be held to form an unlawful assembly 
within the meaning of S. 141, Cl. (4). Hence S. 147 
cannot apply to a case where a person in lawful posses- 
I sion of any property proposes to use force in order to 
maintain his possession, for in such a case, his object to 
prevent a trespass. lie is not enforcing a right but 
preventing a wrong. (Raza, J.) Emperor MAHO- 
MED iPRis. IR. 1933 Ondb 228 = 1441.0. 262 (1) = 
34 Cr.L. J. 748 = 1933 Cr.C. 604 - A.IR. 1933 Oudb 
279. 

S 141 (4) — Defence of possession. 

The section applies only when the common object is 
to take or obtain possession of any property by means 
of criminal force. It does not refer to maintaining 
possession, or resisting an attempt by another to take 
possession. So if the accused was in possession of the 
property (rightly or WTongly) the accused and his party 
cannot be said to form an unlawful assembly, even if 
in anticipation of a disturbance by the opposite party, 
they had proceeded to the spot armed with guns and 
sticks, etc., for maintaining their po.ssession. 24 C. 686; 
36 C. 865; 51 Mad. 81, Foil. {Beasley, C. J. and Sun- 
daram Chetty, J) MaRUDOCHELA GOUNDAN z/. 
Emperor. 1931 M.W N. 646. 

S. 141(4) —Hire purchaser— i:)c fault — Attempt 

by vendor company to recover possession by force — Resist- 
ance by purchasers servants — Injuries caused — No 
unlawful assembly. 

A purchaser of a lorry committed default in payment 
of instalment of the purchase price; under the agreement 
of purchase the vendor company was entitled to recover 
possession of the lorry. While the servants of the pur- 
chaser were in peceful possession, the agents of the 
company tried to recover possession by the use of force. 
They W’ere resisted by the servants of the purchaser and 
in the course of the alteraction. the agents of the com- 
pany received some injuries. 

Held, that the company had no legal right to use 
force, their right was only to recover possession and. 
damages through Civil Court, the servants of the pur- 
chaser were justified in resisting their attempt to regain 
possession by force and so the servants could not be 
convicted under S. 147 of the Penal Code. {Nanavutty^ 
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y.) Nawab Kaza z/. Emperok. 6 RO. 427=148 
I.O. 696 = 36 Or.L.J 740 11 O.W.N. 288= 1934 Cr. 
O. 336 = A.l R. 1934 Oudh 108. 

— — S. 141(6} — Ptibltc processioft — Obstruction of 
— Unlawful assembly. 

If a party of men assemble with the deteimination of 
compelling another party of men passing along a public 
street in a lawful manner Ly means of criminal force, to 
omit to proceed in the ciiiection in which they wanted 
to go, the former party will ci-nstltute numl eis of an 
unlawful assembly under Cl, (5) of S. 141. {Voratsuafut 
C.J ) Don 1 'AM ADA ^A1CKA. In re. 36 Mys. 
H.O.R.431=9Mys LJ. 347. 

• Ss. 142 and 149- C/zz/rtT/'/z// assembly — Person 

physically present in cf vud — Bufden of proztng tnno 
cent intention. 

S. 142 shows that it is sufficient for the offence of 
riot to he proved against an individual that that indivi- 
dual should remain in an unlawful assembly as sc^on as 
he is aware that the assembly is unlawful. The word 
“continues” means ph>sic al presence as a number of 
the unlawful a.sstml)ly, that is, to be physically present 
in the crowd. Therefore in a case of riot, if the defence 
is that a particular person was present anicng the rioters 
with an innocent intention, then the burden of proving | 
that innocent intention lies upon the defenre. {Thim 
and Bennet, JJ.) EM PER OK ?/. SheO DayaL 65 
All. 689 = 147 I.C. 16=6R.A 437=36 Cr. L.J. 360 
= 1933 Or. C. 870 = A.l R. 1933 All 636. 

■" Ss. 143, 144 and 430- Charge under S. 430 
and also under Ss. 143 and 144 — Acquiilal under S. 430 
— Effe< t of. 

Certain persons weie charged under S. 430, I. V. Code, 
for committing mischief by cutting a I aiidh of a river 
and thus cau'^ing a diminution of the supply of water for i 
agricultural purposes. They were abo charged under 
Ss. 143 and 144 for being members of an unlawful 
assembly, the common object of which was to commit 
mischief by culling the banclh. 1 he Magistrate did not 
convict them under S. 430 because he felt that no dimi- 
nution in the supply of water was rau.'^ed. 

Ileldf that the accused were entitled to an acquittal 
even under Ss. 143 .'ind 144. {Vatnia.^ /) DODKAJ 
Mahton z. Emperor. 1934 Cr.c. 1098 = 16310 
767=7R.P. 383=36 Cr.LJ. 416- A.IR 1934 Pat. 
506. 

S. 143 and Criminal Law Amendment Act, 

S. 7 (1) (h) — Scope — I^rocession halls for disMibuting 
handbills— Offence — “Loitering”. See CRIMINAL Law 
amendment Act (1932), S. 7 (1) {b), 18 N,L J. 22. 

— S. 145 — AfpliiabiUty — No older to disperse. 

Where there is no evidence that the accused acted 
together with others with the common object of re^isliIlg 
the execution of the Police Superintendent’s order, and 
no evidence of an order to disperse, of a refusal to such 
an order and no overt act of resistance, the accused can- 
not be convicted under S. 145. {Beasley. C. J. and 
Cornish, /.) PUBLIC PROSECUTOR v. SaTYANARA 
YANA. 54 Mad. 1026 = I.R. 1931 Mad. 604 = 131 I C. 
844 = 32 Cr. L.J. 806=33 L.W. 671 = 1931 M.W N. 
489 = 1931 Cr.O. 648 = A.I.R. 1931 Mad. 484 = 61 M. 
L.J. 842. 

S. Charge under — Failure to specify com- 
mon object — Validity of trial. 

The failure to specify the common object in a charge 
under S. 145 is not fatal to the trial if it can be shown 
that there was ample evidence on the record to prove 
what the common object of the assembly was. 21 Cal, 
827 and 39 Cal. 781, Foil. {Mtrza and Baker, JJ ) 
Emperor v . Kamchandra. 56 Bom. 726=134 1.O. 

Q. D.— II— 148 
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1226 = 33Bom. L.R. 1169=33 Or. L.J. 64 = I.B. 
1932 Bom. 10 = 1931 Cr. C. 962 = A.I.R. 1931 Bom. 
520. 

S. 146 — O^ence under — C on gross processionists 

ref using to take different route and refusing to disperse. 
People in a Congress procession were ordered to take 
a different route, but they refused to do so and sat on- 
the ground. On being asked to disperse they refused 
to do that either. 

Held, that the conduct of the accused coupled with 
the fact that the procession was animated by hostility 
to the established Government showed that they were 
determined to disregaid and disobey any lawful order 
and that the conviction under S. 145 was proper. 
{Panekruige and Patterson, JJ.) AMUIKA CHakaN DE 
EMPKKOk. 6IR. (Cal.) 8=144 10. 691 (2) = 34 
Or. L.J. 814 = 1933 Cr. C. 497 = A I R. 1933 Cal. 361. 

* 8. 145 — Ot der under the Poll t e At t — Mt cting in 

dtliance of —Order to disperse — Continuing to remain 
in the Assembly. 

Where, in defiance of an order under S. 42 of the 
llombay Distiict Police Act, the accii‘'ed insisted on 
taking out a Piabhat Pheri and lefused to disperse 
when ordered by the Siib-In.<-pcctor of Police and the 
Magistrate, the rtm’imon object of the Assembly being 
to commit an offence under the latter part of S. 188, the 
a«5sembly is unlawful and remaining in it when it was 
ordered to di'sperse constitutes an oflenre under S. 145. 
{Mirzj and Bilker, JJ.) EMPIMiOK v. RamCHANDRA. 
66 Bom. 726 = 134 I C. 1226- 33 Bom. L.R. 1169 = 
33 Cr. L.J 64 = 1 R. 1932 Bom. 10 = 1931 Ci. C. 962 
= A.IR. 1931 Bom. 620. 

— S. 146 — Ricitng — Foicible removal of crop — ► 

Questions of possession and cnKiiation nvi gC 7 tc into~^ 
Correctness of conviction. 

Where the accu.^-ed were convii led for rioting and the 
charge against them was that they formed themselves 
into an unlaw'ful assembly with the object of forcibly 
rallying away a ciinibu crop and the Court considered 
it unnecessary to go into the questions of possession 
and cultivation of the field. 

Held, that the conviction cannot be sustained without 
a finding that the accused were not carrying away the 
crop raised by themselves upon lands which were in 
their ow’ii po.s.session, {Curgenven, /.) KriSHNaPPA 
Naick V. Emperor. 1933 M.W.N. 221. 

S. 146 — '‘Violence* — Burning eattle-shcd. 

Burning hayricks and cattle sheds constitutes violence 
within the meaning of .S. 146. 40 C. 367 and 44 M I..J. 
407, Rel. on. {Madhavan Nair, J.) SanKARAPANDIA 
Thevar V. Emperor. 1933 M.W.N. 1138. 

S 146 — **Vtolence' — If inculdes violence to an 

inanimate object. 

The force or violence mentioned in the definition of 
rioting may be force or violence directed against an 
inanimate object. {Middleton, J.C.) MiR BayYAN 
Khan v. Emperor. 156 I.C. 289 = 7 R. Pesh, 120 
= 36 Or.L.J. 933 ---1935 Or. C. 449 (2) = A.I.B. 1936 
Pesh. 66 (2). 

Ss. 147 and 186— Applicability— Execution of 

decree beyond one year of last prior execution — Notice 
fixing date for showing cause — Issue of attachment 
warrant before such date and without recording reasons 

— Warrant — If illegal — Resistance or obstruction by a 
number of persons to execution of warrant — Offence. 
See C. P. CODE, O. 21, R. 22. 16 Pat. L.T. 872. 

Ss. 147 and 462 — Charge under — Common 

object stated to be to ** overawe" complainant — Charge^ 
if defective. 
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Where in a charge under Ss. 147 and 452, the com- 
mon object of an unalawful assembly is stated to be 
to “overawe” the complainant, the word “overawe” is 
tantamount to the word ‘ intimidate*’ which enters into 
the definition in S. 441 of theoffcjncc* of criminal tres- 
pass which is involved in the offence of S. 452, I. P. 
Code, and ^.uch a charge, therefore, is not in any way 
de/ective. {Bennrt, J ) GaNOA SiNttH EmPEROR. 
155 I C. 541 - 7 R.A. 937 = 36 Cr.L J. 763 - 1935 A. 
L.J. 423-1935 A. W.B. 333-1936 Cr.O. 660 -A.L 
B. 1936 All. 647. 

~Ss. 147, 149 and umler — Convic- 
tion under S 326 — Legality, 

In a trial of several persons on charges under Ss. 147, 
149 and 307, the Court disbelieved the evidence as 
regards unlawful assembly and the common object to 
murder. But it convicted one of the accused under S. 326. 

Heidi the conviction was not bad. An accused 
iperson who is charged by implication unrler S 147 can 
be convicted of a substantive offence. {Ferrers^ /. 6*. 
and 0\Sullt7<atti A,J.C,) GHOtJSBUX z/. EmfEROR. 
1936Cr.O. 163-164 10.915-7 RS. 174-36 Or. 
L.J. 598-28 S.LR. 304. 

—S. 147 — Common object — Incidental fight with 

.third party — Whether forms part of common object. 

The two accused tissisted by a band of armed men 
attacked another party wdio were cutting crops. The 
latter fled to another man’s house and the first party 
thereupon chased them into tliat house and when the 
owner intervened gave him a beating. Subsequently 
they turned their activities to the disputed field. 

Heidi that the charge under S. 452, in respect of the 
injuries caused to the owner of the house was no part 
of the attack on the field and the offence under S. 452 
was not part of the ( otninon ol)ject of the accused and 
their men. ^Btsheshwar Hath, J.) GhaZIUDDIN 
Khan 7c Emperor. 8 Luck. 199 - 90 WN 1109 — 

1933 Cr.O. 67-142 10 684 -I.R 1933 Oudh 127 = 
34 Cr L J. 393 = A.I R. 1933 Oudh 19. 

S. 147 — Conspiracy — Proof of — Circumstantial 

evidence. 

To establish the fact of an unlawful assembly, prior 
open conspiracy need not always be proved nor in such 
a conspiracy the sole test of rioting, though it may be 
one of several factors that may go to prove it. To 
establish a charge of conspiracy, there must be 
agreement, there need not be proof of direct meeting of 
combination nor need the parties be brought into each 
othei’s presence. The agreement may be inferred from 
circumstances raising a presumption of a common con- 
certed plan to carry out the unlawful design. 37 C. 
467, Foil. {Mahadevayya, /.) SUBBE GoWDA, In re. 
10 Mys.L.J. 342. 

— S. 147 — Conviction under — Need for finding as 
to common object. 

Before a conviction can properly be maintained for 
the offence of noting, it is necessary that there should 
be a clear finding as to the common object of the 
unlawful assembly and also that the common object so 
found should have been stated in the charge in order 
that tlie accused persons might have an opportunity of 
metling it. {Ferrers, J.C. and Of SulhvaHi A.J.C.) 
Ali.ahrakhio 7». Empfror. 152 I.C 1061-36 Or. 
L.J. 231f2)-7R.C. 110 = 1934 Cr.O. 1266-A.I.R. 

1934 Sind 164. 

— Ss. 147 and 427 — Encroachment on public road 

— Afo right of abatement to private person —Demolition 
of encroachment — Offence — Persons with common inten- 
tion of demolition — Rioting. 
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There is no statutory provision in India justifying a 
private person in demolishing a building and causing loss 
to another person by way of abating a nuisance. Where, 
therefore, a portion of the superstructure of a house 
built by the complainants encroached on a portion of 
I the public street and the accused gathered together for 
the purpose of abating what they considered to be a 
public nuisance and demolished a portion of the terrace. 

Held, that the accused were guilty of the offence of 
mischief and as their common object in gathering on the 
scene was for causing wrongful loss to the complainants, 
j they may be deemed to have been guilty of rioting also. 
(^Sundaram Chetty and Pakenham Walsh, //.) NARA* 
siMULU V. Nagur Sahib 67 Mad. 361 = 38 L.W. 
996=147 I.C. 553-6 R.M. 376-35 Or.L.J. 437- 
1934 CrO. 434-1933 M.W.N. 905-A.I.R. 1934 
Mad. 95-66 M.L.J. 31. 

S. lH—Free fight— Meaning. 

Per Harrison^ /. — A free fight is one when both sides 
mean to fight from the start, go out to fight and there is 
a pitched battle. The question of who attacks and who 
defends in such a fight is wholly immaterial and depends 
upon the tactics adopted by the rival commander. It 
cannot be said that there is a free fight merely because 
the Magistrate cannot make up his mind as to who 
began the battle. (^Addison, on difference of opinion 
betw'een Harrison and Daltp Singh, /J.) AHMAD 
Sher V. Emperor. I.R. 1931 Lab 573— 132I.C. 
381-= 32 CrL.J. 868 = 1931 Cr. C. 737-A.I.R. 1931 
Lah 513. 

S. 147 — Offence under — Essentials. 

In order to punish persons for noting it is not suffi 
cient to show that they were members of an unlawful 
assembly but it should also be made out that force or 
violence W’as used by any member thereof in prosecution 
of the common object of such assembly. Where the 
specific acts of violence attributed to the accused have 
been disbelieved and the rest of the accused have all been 
acquitted, the conviction of the former is irregular and 
not sustainable. {^Sundaratn Chetty i /.) KUPPU- 
swAMi MUDALi V. Empkror. I.R. 1932 Mad. 
663(1)-138 I. C 383-33 Or. L J. 698 = 1932 M.W. 
N. 431 = 36 L.W. 407-1932 Cr. C. 605-A.I.R. 1932 
Mad. 501. 

— — S. 147 — Offence under— Essentials. 

Even if it appears that it was necessary for the accused 
to use force in order to defend their property from mis- 
chief, even then it is necessary to show that it was neces- 
sary for them to use such force as resulted in grievous 
hurt or that grievous hurt did not result from his act. 
It is necessary for the Magistrate in such cases to record 
a definite finding on one or other of the points. 
{Wallace, J.) PUSARI MOOPAN v. KOMBAI. 1932 
M.W.N. 462. 

S. 147 — Offence under — Finding that more than 

five took part — Conviction of only three — Legality. 

In a trial for offence under S. 147, the fact that the 
Judge is not able to convict five persons does not mean 
that the offence is not made out. Where the Court 
finds that more than five persons took part in the riot, 
the mere fact that the evidence is not sufficient to con- 
vict five persons would not result in the acquittal of the 
convicted persons under S. 147. {Bajpai, /.) SaDHO 
V. Emperor. 152 I.O. 108-7 R.A. 266-16 L R. 
103 (Cr)-4 A.W.R. 783 = 35 Or.L.J. 1494-1934 
A. L.J. 640 = 1934 Cr. 0. 1114 = A.I.R. 1934 All. 
881. 

S. 147 — Offence under — Obstruction by lessee to 

auction purchasers. 

Where it was proved that the auction-purchasers were 
given only symbolical possession of the fields and w^hen 
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they tried to take actual possession, were resisted by the 
^previous owner’s lessee whose crops were standing. 

Held that the lesssee and his men did not commit 
-any offence and their conviction under S. 147 was bad. 
{Sudhedar, A,/.C.) LaXMANRAO NARAINRAO v. 
Emperor. 150 I.O. 1028=7 R.N. 45 = 85 Cr. L.J. 
1213 = 1934 Or 0.704 (2) = A.I.R. 1934 Nag. 172. 
— — Ss. 147 and 149 — Offence under — Separate 
convictions and sentences — Legality. See PENAL CODE, 
S. 71. 57 Mad. 643 = 66 M.L.J. 672. 

S. 147 — Party fight — Inconclusive evidence — 

AcqutttaL 

SVhere in a case of a fight between two partiesg the 
circumstances are not such as to lead unhesitatingly 
to the conclusion that there was a pitched battlci or free 
fight, and it did not appear who were the aggressors and 
•whether the injuries were inflicted in self defence, 

Held^ that the accused were not liable to be convicted 
under Ss. 325 and 147, I. P. C., for the injuries inflicted 
on some members of the other party. There is no ques- 
tion that if there was a pitched battle, both sides would 
be guilty and neither would be entitled to the right of 
private defence. {Addivon, /., on difference of opinion 
between fJ,irri<!on an I Daltp Sins'll^ fj ) AHMED 
Sher v. Emperor. I.R. 1931 Lah. 573 = 1321.0. 
381=32 Or. L.J. 868 =1931 Cr. 0. 737 = A. I.R. 

1931 Lah. 513. 

3. 147 —Party fight — Person armed with dangs 

— Presumption regarding intended offence. 

Per Dahp Sing/i^ J . — Though if a large number of 
•persons go to assault one man with dangs, it may be held 
that death is likely to ensue, the presumption does not 
apply w'ith the same force in the case where a large 
number of people aie assaulting a similarly large number 
of people even though some of them are armed with 
dangs and sticks. {Addison^ J , on difference of opinion 
between Hirrison and Dalip Stngh^ //.) AMMED 
Sher V. Emperor. I.R. 1931 Lah. 573 = 132 I.O. 
381 = 32 Cr.L.J. 868 = 1931 Or.O. 737=A.I.R. 1931 
Lah. 513. 

— — Ss, 147 and Party of people — Some being 
armed — Others xuhether can be charged. 

It ib only the actual persons who are armed with 
deadly weapons who can be charged under S. 148. 
When among 8 persons, some were armed with deadly 
weapons and some only with lathis. 

Held^ that it was safer to convict the latter under 
S. 147. {Nanavutty and Smithy //.) RataN Lal r/. 
Emperor. 8 Luck. 570 = 6 I.R. (Oudh) 107=146 

I. 0. 381 = 10 O.WN 557 = 1933 Or.O. 780 = 36 Or.L. 

J. 46 = A.I.R. 1933 Oudh 333. 

"3. 147 — Possession delivered by Court — Effect of 
— Defence of irregular execution — Sustainaoility, 

A delivery of possession by the Court passes posses- 
sion to the party and must be treated as doing so even 
though the other side may allege the delivery of posses- 
sion to be of doubtful legality. So where after delivery 
of possession by Court to the decree- holder, his posses- 
sion is forcibly disturbed by the judgment- debtor and 
others at his instigation, the plea that the delivery of 
possession is void inasmuch as no notice required by 
O. 21, R 22 (1) {a) of the C. P. Code was served on the 
judgment -debtor is of no avail. 41 Cal. 43, Foil. {Mac- 
pherson and Rirwland. //.) KaRU MAHTO v. EM- 
PEROR. I.R. 1932 Pat. 246 = 139 I.O. 585 = 33 Or.L. 
J. 862=13 PatL.T. 395 = 1932 Or.O. 641=A.I.R. 

1932 Pat. 244. 

— — ■■.■g — Prohibitory order — Publication —Proof. 

When the order made by the Commissioner of Police 
prohibiting procession or public assembly had been 
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published in several newspapers and by distribu- 
tion of leaflets, and that the prisoner had been per- 
sonally served with a copy of it, and that the police 
officer again drew his attention to it in the presence and 
hearing of his supporters and of those members of the 
procession who crowded round him. 

Fields that the five persons had knowledge. {Lort 
Williams and S. K. Chose. /J.) RAMENDRA CHAN- 
DRA Ray V, Emperor. 68 Cal. 1303 =I.R. 1931 Cal. 
668 = 132 I.C. 174=32 Cr.L J 844 = 35 C.W.N. 716 
= 1931 Cr.C. 606 = A.I R. 1931 Cal. 410. 

^Ss. 147, 323 and 71— Rioting and huit— Sepa- 
rate sentences for — Legality of See PENAL CODE, SS. 
71, 147 AND 323. 66 Mad. 481--A.I.R. 1933 Mad. 
338 = 64 M L.J. 314. 

S. 147 — Rioting — Omission to state in charge 

that accused formed an uni iioful assembly or to gwe 
finding thereon — Irregularity^ if curable. 

Where a charge-sheet simply charges the accused with 
“rioting and voluntarily causing simple hurt^’ without 
explaining what rioting means and without mentioning 
that the accused formed an unlawful assembly and there 
is no prejudice to the accused, the irregularity in the 
charge-sheet is cured by the provisions of S. 535 or 537, 
Cr.P. Code. Again, even though the Couit nas not 
come to a definite finding that the accused formed an 
unlawful assembly but the examination of the judgment 
however shows that there wa'^ no real doubt on this 
point, the conviction under S. 147, I. P Code, is not 
liable to be quashed if the accused has not been pre- 
judiced in any way by the failure of the Court to express 
itself clearly. {Kendall. /.) DIP ChanI) v. EmpeROR. 
157 I.C. 915 = 8 R. A. 233 = 36 Cr.L.J. 1260 = 1935 A. 
LJ. 666 = 1935 A.Cr.O. 126 = 1936 A.W R. 685 = 
1936 Cr.C. 641=A.I.R. 1936 All. 627. 

— S. 147 — Rioting — Requisites of the offence. 

A preliminary to the commission of the offence of 
rioting is the formation of an unlawful assembly. 
Hence in the absence of proof of formation of an un- 
lawful assembly, an isolated or independent assault by 
some of the canditates and their supporters for an 
election, cannot be deemed to be actuated by any com- 
mon object and all the people cannot be convicted for 
rioting. {Skadi Lai. 6\/.) AFZAL BeG v. EMPEROR. 
IR. 1933 Lah. 499 = 1441.0 518 = 34 Cr.L.J. 782= 
1933 Or.O. 355 (2) = A I.R. 1933 Lah. 235 (2). 

Ss, 147, 149 and 323 — Rioting— Separate sen- 
tences for rioting and hurt — No justification. See PENAL 
CODE, SS. 323, 147 AND 149. 1933 M.W.N. 1275. 

S. 147 — Sentences — Several injuries inflicted in 

pursuance of common object — Separate sentences under 
Ss. 147 and 323— Legality of. See PENAL CODE, S. 71. 
A.I.R. 1933 All. 819. 

— Ss. 147 and 347 — Separate sentences — Legality 
of. 

Separate convictions under Ss. 147 and 347 of the 
Penal Code are perfectly legal, though the aggregate 
sentences cannot be in excess of what can he imposed 
for the offence more heavily punishable. {Macpherson. 
/.) Batisa Singh v. Emperor. 140 10.752= 
13 Pat L T. 588 = I.R. 1933 Pat. 19 = 34 Or.L J. 81 = 
1932 Or 0. 852 = A.I.R. 1982 Pat. 335. 

-S. 147 — Unlaxvful assembly — Rioting — Use of 

force to violence. 

An assembly may be perfectly lawful in its inception 
but it may become suddenly unlawful without previous 
concert among its members. The summary suppression 
of riotous assemblies by armed force and the use for 
that purpose of any amount of violence are justifiable 
on grounds of State necessity. For an offence under 
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S. 147 the use of the least amount of force is sufficient. 
Where it is found by the Court that the member of 
persons who committed the offence was five or more the 
acquittal of some of the accused cannot dispel the 
application of S. 147. Meaninp; of the word.s “force’’ 
and ‘'viuleiico” discussed. {Doratsivami lyer^ C. /., 
Mahadevayya and Ramachandra Rao^ J J.) SUBRA- 

MANYAM 7/. Government of Mysore. 38 MysH 0. 
K. 423-11 MysX.J. 110. 

Ss. 147 and 141 (4)— Unlawful object — Main- 
taining right as distinct from enforcing supposed right. 
Preventing wiong. Sfe PENAL CODE, SS. 141 (4) AND 

147. A.I.R. 1933 Oudh 279. 

— -S. 148 — Comnetton of persons not apnicd wtt/i 
dead I y xveapons — Le gal tty. 

Under S. 148, only those members of an unlawful 
assembly can be convicted v\ho are actually armed with 
deadly weapons and not the others. {Rangt Lai, /,) 
Fokdil 7^. Kmperor. 35PL.R.618--163I.C. 132 
=-7 R.L. 391-36 Cr.L.J. 296-1934 Cr.C. 967 -A.I. 
R. 1934 Lah. 632. 

■■ S. 148 — Deadly weapon * roiobar used to i 
destroy bridge, I 

In order to maintain a conviction under S. 148 I 
against any person, it must be proved that he was I 
carrying a deadly weapon. A crowliar or spade may 
W’ell be a deadly weapon if used as a weapon for offence, 
but if it i.s merely used to destroy a bridge, it certainly 
cannot be dcs( ribed as a weapon of any '«ort. {^Muldieton^ 

/.C\) Mik llAYYAN Khan 2/. Iimpfror. 1661. C. 
239 - 7 R. Pesh. 120 -- 36 Cr. L. J. 933 - 1936 Cr. C. 
449 (2)- A.I.R. 1936 Pesh 66 (2). 

■ S. 148 — Deadly weapons — I.athis. 

/.atlas have been lit Id to be lethal or deadly weapons 
under S. 148. {A^anavutty and Zia-nl-ZIason, J J,) Ra- 
GHUNANDAN 7/. Emperor. 10 Luck. 320=16310. 
96 = 7 R. O. 296 = 36 Cr. L. J, 268 = 11 O. W,N. 1466 
= 1936 Cr.C. 97-^ A. I R. 1936 Oudh 62. 

— ■ -.Ss 148 and 149 — of tioiing — Evidence 
being coml usive— Mai ks of injury on act used as test. 

Where in a case of fiee fight between two parties, the 
evidence was eonllktmg and the parties were shown to 
have produced before the Couit perjured evidence and 
the motive of tlie pai ties could not lie ascertained with 
any reasonable certainty. //rA/, that under the circum- 
stances, the Couit could go upon the marks of injury 
upon the persons ( h.-crgtd with the offtnee. {Young and 
Sen, jj.) Emperor v, Raideo Kofri. I. R. igsi 
All. 747 =133 I.C. 796 = 12L.R. 98 (Or.) = 1931 Cr 0. 
1048 = 32 Cr. L. J. 1073=1931 A.L.J 1002-A.IR. 
1931 All. 712. 

— S. 148 — Offence under — Pfoof — Cen fluting 
evtdenee — Marks of injury fclcvant. 

In a cave under S. 148, where the evidence is entirely 
conflicting where h'otii the parties have conJ^eiously pro 
duced before the (?ouil perjured evidence and where the 
real tnoti\(‘s, which ltd to the fight between the parties 
cannot be known nor can it be ascertained with any- 
thing like reavonable certainty as to whose lathi or .spear 
stiiuk whom, the one sure ground upon which the 
Judge can proceed is by the maiks of injury upon the 
peivuns of those who are charged with the offence. 
{Yvung and Sen, JJ.) EMPEROR 7 -. RaM ADHIN 
Singh. 1931 Cr.O. 711 = A.I.R. 1931 All. 4S9. 

S. 148 — l^aity fight — f*our persons charged — 
Conviction imdet S. 148 — Propriety, 

lour poisons weie convicted for injuries caused during 
a scuffle arising from disputed possession of land. There 
was no evidence that there were other persons accom- 
panying them. 


PENAL CODE (i860), S. 149. 

Hild^ that the accused were not liable to be convicted' 
under S. 148. {Waller and Krishnan Pandalat, JJJ)' 
Nanjappa Goundan V, Emperor. 1932 M. W. N. 
67. 

S. 148 — Property in possession of trespasser — 

Right to possession — No jusUficaton, 

Where a trespasser or stranger is in possession of a' 
property, a plea of right to possession of such property 
by another is no answer to a charge of rioting against 
such person by making forcible entry thereon. 6* 
Mad. 245, Rel. on; A. I. R. 1927 Sind 92; A.l.R 1926* 
Pat. 433 and 10 Bom. L. K. 285, Kef. {Rupchand, JC. 
and Mehta, A J.C.) ALI MaHOMKD JUMO 7. EM- 
PEROR. 147 1 C. 70 = 36 Cr. L. J 267= 27 S. L. R. 
433-1933 Cr. C. 1426 = A.I R. 1933 Sind 386. 

Ss. 148 and 324 — Rioting and hurt — Separatt 

sentences — Legality, 

A person convicted both under Ss. 324 and 148 I.P. 
Code, can be sentenced only under one or the other of 
the two sections. {Shfadi Lai, C.J ) KFHAR SiNGH v. 
Emperor. 36 P.LR. 687 = 1934 Cr.C. 944 (1)=163 
1.0. 198 (1) = 7 R. L. 396 = 36 Cr. L. J. 294 = A.l.R. 
1934 Lah. 614(1). 

Ss. 149, 302 and 364 — All aicu.’^ed in Court 

proved to have been taken part in abduction of deceased 

— Person by whom subsequent murder was C( mmitted 
not known — Ingredients necessaiy under S. l49 not 
proved — Accused entitled to benefit of doubt on charge 
of murder. See PENAL CODE. SS. 302, 304 AND 149. 
A.l.R. 1933 Lah. 1036 (2). 

Ss. 149 and 326 — Applicability — Injuries not 
in fluted in pursuoiue of common object. 

Where the common object of the aicused was the 
abducting and murdering of S aud the injuries inflicted 
on the person of G were not in pursuance of that common* 
object. 

//^’A/, that all the accused cannot be constiuctively 
held liable for an offence under S. 325 in virtue of the 
provisions of S. 149 and that only those actually inflicting 
injuiies should be convicted. {Bisheshwai Nath and 
Nanavutty, JJ.) KaTaN v. EmperoR. 8 Luck. 301 — 
I.R 1983 Oudh 164= 143 I.C 66 = 34 Cr L.J. 491 (2) 
= 10O.W.N.7=1933:Cr.O. 279-A.IR. 1933 Oudh. 
148. 

8. 149 — Applicability — Offence under S 396. 
Ordinarily S. 149 is inapplicable to an offence 
under S. 396. But when an unlawful assembly had 
existed from the very outset before the dacoity 
with murder was committed and it was in the 
course of the riot that the offtnee of dacoit> with murder 
I was committed, the trial Court would be well-advised to 
make clear the joint and con.'^tructive re^f onsibillity of all 
the rioters for the offence of dacoity with murder com- 
mitted in the course of the riot. {Aanazufty and 
Thomas, JJ.) BlSHUNAlH v. EMPI-ROR. 163 I.C. 
978 = 7 R 0.423 = 1936 0. W. N. 146 = 1936 Cr.C. 
279 = A.l.R. 1935 Oudh 190. 

“ S. 149 — Assault with lathis conducted by a number 

of pet sons— Guilt of each member. 

Where a number of persons take part in an assault 
with lathis on a particular individual, then all the persons; 
taking part in ihat assault are equally guilty, and as a 
general rule, no distinctions can be drawn in regard to the 
particular person whose latht dees actually cause the fatal 
injurv. {Thom and Pennet, JJ.') RaHAI HuSAiN z/. 
Emperor. 6 I.R. (All.) 870= 146 I.C. 896= 14 L R. 
226 (Cr.) = 1933 Cr.O 926 = 36 Cr.L.J. 208 «A.I R. 
1933 All. 682. 

— S. Assault with lathis by number of men — 

Guilt of each,. 
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Where more than five persons make an attack with 
lathis on certain men and one of those men is killed, all 
‘the men making the attack are guilty under S. 149, 1. P. 
Code, and other sections. It is not a matter of import- 
ance whose lathi blow actually injures the deceased. 
^Bennet.J,') GOVERDHAN v. EMPEROR. 169 L C. 
409 = 1935 A. W.B. 1064 - 1935 A. Or C. 215 = 1936 
A..LJ. 1114-37 Or.LJ. 86- AIR 1936 All 930. 

-Ss 149 and 302 — Common tnUntion — Inference 

from several men plunging their spears into body of 
victim. 

If a number of men armd with spears rush at 
another and plunge their spears into his body and kill 
him, then theie is only one inference in law, and indeed 
in fact, which can be drawn and that is that the com- 
mon intention of the a'>sailants was to kill their victim 
and all of them are liable to be convicted under S. 302 
read with S. 140. {Thom aui Harries, // ) 
Bharat Singh v. Emperor. 169 I. 0. 166 (2) = 
8 R.A. 397 - 1935 A W R. 63 - 1936 A.Or.O 6 = 1936 
€r. 0. 362 = 37Cr.L.J. 32-A.I.R. 1936 All 362. 

Ss. 149 and 302— Common obtect and tnlentton 

— Onus. 

A pei fectly lawful assembly of citizens may become 
later a riotous mob and in the mob there will be a 
number of innocent people who do not share the 
common object of the rioters. When a person how 
-ever is found to be amongst a mob of rioters, the 
law presumes that he shares their common object and 
'intention. If he does not share that common object 
and intention, the onus is upon him to prove his in- 
nocence. What the common object and intention of 
a mob is can only be inferred from its actijns. Thus 
where a mob muidered certain men, the only inference 
which can be drawn is that the common object of the 
mob was murder. Therefore if any of the accused did 
not share that common object, it was for him to 
.prove that fact. And if his defence practically is not 
that he was amongst the gathering of vill igers with 
an innocent intention but that he was not there at all, 
he is bound to lebut the presumption that he shared in 
the common object of the mob. {Thom and fCtsch, / /.) 
Ramhitz^. Emperor. 149 10.210-6 RA 872- 
36 Cr.L.J. 919-4 A.W.R. 191- 15 L.R. 173 (Or.) - 
A.I.R. 1934 All. 776. 

— -Ss. 149,302 and 396— Conspiracy to commit 
dacoity — Murder by one — Others not be convicted under 
S. 302/14^ — Conviction under S. 396. See PEN \L COUE, 
Ss. 396, 149 AND 302. A.I.R. 1933 Lah 977. 

S. 149 — Construction-^'' Prosecution of the com- 
mon object'' 

The words “in prosecution of the common object, of 
the unlawful assembly” in S. 149, do not mean “during 
the prosecution of the common object,” but only mean 
that the offence committed must be immediately connect- 
ed with the common object of the unlawful assembly of 
which the accused were members. The act must be one 
which on the evidence appears to have been done with a 
view to accomplish the common object imputed. 
{^Nanavutty and Zia~uUHasan, JJf) RaGHUNANDAN 7 / 
Emperor, lo Luck. 320 = 163 I.C. 96 = 7 R.O. 296 
-36 CrL.J. 268 -11 O.W.N. 1466 = 1935 Cr.O. 97 
- A.I R. 1935 Oudh 52 

— — -Ss 149 and 326 —C onmetion under S. 148 set 
aside — Conviction under Ss, 326 and 149 — Legality of 

All that the Court has got lo satisfy itself under S. 149 
is that there was an unlawful a'^sembly with a common 
object and that the substantive offence was committed in 
'prosecution of that object. This condition can be satis- 
fied without any actual condition under one of the riot 
4ng sections such as S. 148. The mere fact that the Court 
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thought it necessary to set aside the conviction under 
S. 148 on a technical point and not on a finding that the 
facts would not warrant such a conviction is no obstacle 
to applying the provisions of S 149 and so the convic- 
tion of the accused under Ss. 326 and 149 is pei fectly 
legal. {Curgenven^ /.) AMMU Sheity v, BaPA. 
6 I.E. (Mad.) 266-146 I.O. 478-1933 M.W.N. 109 
= 1933 Cr.O. 1619 = 39 L.W. 63-36 Cr.L.J. 76- 
A.I.B. 1933 Mad. 842-66 M.L.J. 797. 

S. 149 — Free fight — Proof of* 

A free fight means a fight when both parties intend to 
fight from the very beginning and go out for the purpose 
and then there is a pitched battle. Simply because in a 
fight between two parties the same number of injuries is 
received by both sides, the e.Yibtence of a free fight can- 
not be inferred and the accused cannot be convicted on 
that score where the prosecution evidence is unreliable. 
A. 1. R. 1931 Lah. 5l3. Rel. on {Phide, /.) PiRAN 
Ditta Emperor 6 I.B. (Lah.) 208-146 I.O. 
321-34 P.L.B 960 (2) = 1933 Cr.O. 1101 =35 Cr.L. 
J. 69 -A.I.R. 1933 Lah. 808. 

Ss. 149 and 302 — Gang of dacoits w ith fire arms 

— Pursuit by police — One of th#* pursuers shot dead by 
a dacoit — Liability of others for murder. See PENAL 

Code, Ss. 302 and 149 -Constkuction- Liabi- 
lity. 9 O.W.N. 977. 

'—Knowledge of offence commonly intended 

— Inference, 

Where an unlawful assembly of five or more persons 
is responsible for a minder, it i< sufticient under S. 149 
that the members of such assembly knew that the murder 
is likely to lesult in prosecution of the common object 
such an inference can easily be drawn when dacoits go 
armed with guns. (Addison, /.) HhaN .SiNGH v. 
Emperor. I.R. 1932 Lah. 323 = 137 LO. 196 = 33 
Cr.L J 460 = 1932 Cr.C. 485 = 34 P.L.B. 449- A.I.R. 
1932 Lah. 367. 

■ 'Ss. 149 and Number of people attacking 
man and causing hi ^ de ith — Part taken by each not 
distiniimshable. 

Where a number of people attack a man and cause 
his death, and it is not known what individual action 
any one particular man took, and it is not possible to 
assume a common intention to kill, it should be held that 
the death w’as caused by the body of persons as a whole 
and the persons should be charged under S. 149 read 
with S. 302. {Baguley and ,'lfacney, J/,) NGA Ba 
DIN V , EMPEROR. 1936 Cr.O 1190 = 169 I.O. 1050 = 
37 Cr.L.J. 196 -A.I.R. 1936 Bang. 406. 

— S. 149— Offence — Conviction for — Ingredients 

to be proved. See MYSORE CR. P. CODE REGULA- 
TION, Ss. 269, 418 AND 536. 40 Mys H.C R. 200. 
-S. 149 — Offence under— Common object — Omis- 
sion to state — Irregularity, 

It is no doubt very desirable that the ronimon object 
should in ca'^es under S. 149, I.P. Code, be mentioned so 
as to give the accused clear notice of the charge against 
them but the omission to do so is nothing more than an 
irregalirity. {Bhisheshwar Nath, /.) GHAZIUDDIN 
Khan 2 / Emperor. 8 Luck. 199 = 1933 Cr.O. 67= 
142 I.C. 684 - 1 R. 1933 Oudh 127=9 O.W.N. 
1109 = 34 Cr.L.J. 393 = A I.R. 1933 Oudh 19. 

-Ss. 149 and 302 — Offence under — Sentence — 

T ramportation for life as the minimum. 

Where the accused aie found guilty under S. 302 read 
with S. 149, the law precludes the infliction of any lesser 
penalty than transportation for life. 1 Pat. 753, Ref, 
{Coldstream and fat Lai, JJ.) BaHAWAL r^. EMPEROR, 
1932 Cr.C 15 = 1351.0. 670-I.R. 1932 Lah. 126= 
32 P.L.R. 810 = 33 Cr.L.J. 184 -A IR. 1932 Lah. 5 • 
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Ss. 149, 147 and 329— Offence under — Separate 

convictions and sentences — Legality. See TenaL CODE, 
S. 71, 67 Mad. 643-66 M.L.J. 672. 

~ — S. 149— Offence under S. 325— Sentence — Dis- 
tinction between persons inflicting injury and others who 
did not join in the act. See CEIMJNAL TriaI — SEN- I 
TENCE. 36 C.W.N. 346 = A I.E. 1931 Cal. 606. j 

— S. 149 — Otal evidence — Value of. 

In all riot cases, the oral evidence must generally be I 
approached with caution and carefully scrutinized. ' 
(frhom and Kisc/i, JJ.) RAMHIT z/. KmPEROR. 149 
I.C. 210-6 R.A. 872 = 35 Cr.L.J. 919=4 A.W.R. , 
191*16 L.R. 173 (Cr ) = A.I.R. 1934 All. 776. ! 

Ss. 149, 302 and 436 — Rioting— Prccf by pro- 
secution — Patt taken by each accused need not be proved, I 
In a case of ricjting, murder and arson, the prosecution i 
is not called on to prove the part which each accused ' 
person took in the not. The prosecution has to prove in i 
the first place that there was an unlawful assembly and | 
that the unlawful assembly committed various offences 
of riot, looting, arson and nr.urder. Having proved this, j 


PENAL CODE (1860), S. 163. 

Where in the beginning the object of an unlawfub 
assembly was merely to beat a certain person bat as^ 
events developed, the right assumed a more serious com- 
plexion with the result that the rioters committed> 
dacoity and when the police party arrived, they killed the 
Sub-Inspector and grievously injured the constables, alb 
the members of the unlawful assembly in virtue of the 
provisions of Ss. 396 and 302 read with S. 149, 1. P,. 
Code, rendered themselves legally liable to punishment 
for the offence of murder and dacoity, even if it be 
a'^siimed that the Sub-Inspector and the constables had 
not arrived while the rioters were committing dacoity. 
i^Nanavutty and Thomas^ J J.) BiSHUNAlH v, EM- 
PEROR. 163 I.C. 978 = 7 R.O. 423 = 1936 Cr.C. 279= 
1936 O.W.N. 146 = A.I.R. 1936 Oudh 190. 

Ss 149,226 and 332— Unlawful assembly — 

Common object not to commit grievous hurt — Grievous 
hurt caused but by whom caused not known — Convictioib 
only under S. 3j2. See PENAL CODE, SS. 332, 225 ANI> 
149. A.I.R 1933 Lah. 159. 

8s. 149 and 142 — Unlawful assembly— Pei son. 
ph> sic ally present in crowd — Buiden of proving innocent 


the prosecution has to prove that each accused person was ! intention. See PENAL CODE, SS. 142 AND 149. 66> 
a member of the unlawful assembly. The pro'^ecution has j All. 689 = A I.R. 1933 All. 636. 


not proved anything further. When so much is proved 
the provi‘‘ions of S. 149, 1. P. Cede, apply, and every 
member of unlawful assembly is guilty of offences com- 
mitted in the prosecution of the common object of the 
unlawful assembly. {I'hotn and Rennet^ //.) EM- 
PEROR?/. Sheo Dayal. 66 All. 689 = 1471.0.16 = 

6 R.A. 437 = 1933 Cr.C. 870 = A.I.R. 1933 All. 636. 

■ — Ss. 149, 147 and 323 — Rioting — Sepaiate .'*en- 

tences for roiling and hurt — No justification. See PENAL I 
CODE, SS. 323, 147 AND 149. 1933 M.W.N. 1276. | 

-Ss. 149 and 302 — Scope — Common object — Riot 

— Death caused by one member — Alf if guilty. 

The common object of an unlawful assembly was to 
beat the members of an opposite party. But one of the 
membeis thrust a spcai into the abdomen of a person of 
the opposite party, but the act was quite unpremeditat- 
ed and unintended, though it lesulied in the death of 
the victim. 

//eldj that the intention to commit murder could not 
be irriputed to all the members of the assembly and the i 
member who inflicted the injury was alone guilty. | 
{^Nanavutty and Zia ul-Hassan, JJf) RaGHUNANDAN ' 
z/. Emperor. 10 Luck. 320= 163 I.C. 96 = 7 R.O. 
296 = 36 Cr.L.J. 268=11 O.W.N. 1466 = 1935 Cr.C. 
97 - A.I.R. 1936 Oudh 62. 

Ss. 149 and Supc-' Rut — Assault by 

sevetal persons ivith lathis — Death ensuing — All^ if 
guilty of murder. 


— Ss. 149 and 34 — Unlawful assembly — Several 
persons convK ted — Legality, 

I A conviction under S. 34 does not imply that each of 
I the persons convicted thereunder has been guilty of a 
i substantive offence. When a charge is made of an offence 
j under S. 149 it will not be illegal to convict the accused 
of that offence read with S. 34, 1. P. Code, if not preju- 
dice is occasioned to the accused persons in their defence. 

I (Rardswellf J.) RaMA BOYAN v, EMPEROR. 36 Cr. 
L.J. 113 = 40 L.W. 476=162 I.C. 654 = 7 R.M. 263= 
1934 M.W.N. 241 = 1934 Cr.C. 1287 (2) = A.I.R. 1934^ 
Mad. 666= 67 M.L.J. 366. 

— — Ss. 150 and 66 — Offence under S, 160 — 

Imprisonment in default of fine — Limit to. 

The alternative sentence of l5 days* imprisonment in 
default of payment of fine for an offence under S. 160 of 
the Penal Code is opposed to the provisions of S. 65. 
{Doraiswamt lyer^ C.f.) C HIKGANTLAPPA v. 

Government of Mysore. 38 Mys. H.C.R. 384 = 
11 Mys L. J. 426. 

— — S, 160 B and Arms Act, S. 14 — Conspiracy to 
possess onus— Sentence of transportation for life — If 
justified. See BENGAL CRIMINAL LAW AMENDMENT 
ACT (1932;, S. 3. 89 C.W.N. 334 (F B.). 

— S. 161 — AppUcahility, 

S, l5l does not apply to cases in which the 
assembly was unlawful from its inception or had become 
so before the command for dispersal was given. {T ek 

\Chand,J.) MAHOMFD ABDUILAH V, EMPEROR. 


When several persons, armed with lathis and kautas., j 
assault a single person and stiike him se\eral times on a 
vital part of the body so as to cause his death, not only 
the peison who attually struck the fatal blow' but all of 
them are guilty of causing his death, because death is 
caused in prosecution of the common object, and the 
rioters must be taken to have known that death was 
likely to be caused. {Nanavutty and Thomas^ //.) 
('HAH Singh r. Emperor. 163 I.C. 81 = 7 R.O. 
286 -=36 Cr.L.J. 249 = 11 O.W.N, 1643= 1936 Cr C. 
200-A.I.R. 1336 Oudh 110. 

Ss. 149 aud 396 — Shooting by dacoits to remove 
opposition — All dacoits guilty of murder. See PENAL 
CODE, Ss. 390 AND 149. A.I.R. 1934 Rang. 30. 

— S. 149 — Unlawful assembly— Cent men object to 
beat— Commission of offences under Ss. 302 and 396 — 
Construe five liability. 


16 Lah. 610 = 150 I.C. 24 = 6 R.L. 836=36 CrL.J. 
1094 = 36P.LR. 126 = 1934 CrC. 466 = A I.R. 1934 
Lah. 243. 

"• — ■ S. 151 — Police command under S. 127,6’/'./*. 
Code^ on peaceful procession — Disobedience to — Not an 
offence. 

In the absence of requisite conditions as contained in' 
S. 127 of the Cr.P. Code, a command by the Sub- 
Inspecter of Police on a peaceful procession to disperse 
is not lawful and the disobedience thereof is not an 
offence under S l5l of the Penal Code. (Niyogi^ 
A.J.C.^ Yeshwantz;. Emperor. IR. 1933 Nag. 
216 = 144 I.C. 232=34 Or L.J. 706 = 1933 Cr.C. 1063 
= A.I.R 1933 Nag. 277. 

■ ' ’ S. IbS— Scope — Provocation resulting in rioting 
— Charge for abetment. 

The fact that the offence under S. l53 is punishable 
with a maximum of six months* imprisonment indicates.. 
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that the section was intended to apply to such provocative 
words or acts as do not amount directly to instigation or 
abetment. Provocation which results in rioting may or 
may not amount to instigation or abetment of that 
offence. If it does, it is obviously more appropriate to 
charge abetment, which is the more serious offence. 
(^Murphy and Broomfield, //.) EmpekoR v. AHMFD 
Hash AM. 67 Bom. 329 = I R. 1933 Bom. 264 = 148 
I.C. 273 = 34 Cr.L.J. 669 = 36 BomL.R. 240 = 1933 
Cr.C. 474 = A I R. 1933 Bom. 162. 

— — S. 163 A — Appltcabtltiy — CrtUctsm of Brtitsh 
Imperialism . 

While there were criticisms in an article of British 
Imperialism and the Rulers of India accusing them of 
exploiting and crushing the “workers” and the proleta- 
riat. the article could not be said to be calculated to 
promote feelings of enmity or hatred between the Euro- 
peans as Europeans and the Indians as Indians. 

Held, that a charge under S. 153-A cannot be sustain- 
ed. (jack and M,C. Ghose, //.) ZaMAN z/. EMPE- 
ROR. I.R. 1933 Cal. 252= 142 I C. 299 = 34 Cr.L.J. 
306 (1) = 1933 Cr.C. 200 - A.I R. 1933 Cal. 139. 

S. 153 A — '‘'Classes ' — Capitalists — Inspiring 

feelings of hatred against — If an offence. 

The accused was asocial worker. In a speech delivered 
at a labour meeting she expressed the solidarity of the 
working class and its determination to fight and destroy 
the capitalist system; she referred to the resolve of the 
workers to fight against retrenchment and wage cut 
launched by the capitalists who were referred to as 
“blood-suckers” and charged with exploiting labour 
taking advantage of the labourers’ work and paying in- 
adequate wages. 

Held, that the accused could not be convicted for 
promoting enmity and hatred against a class within the 
meaning of S. 153 A of the Penal Code as the term 
“capitalists” was altogether too vague to denote a defi 
nite and ascertainable class of subjects. 

Per Beaumont, C .J. — The speech was not also suffi- 
ciently strong to promote enmity or hatred against the 
capitalists. 

Per Nanavutty, J. — The word “class ’ connotes a well- 
defined group of His Majesty’s subjects. The first 
ingredient in the connotation of the term is that it 
should be well-defined and readily ascertainable; secondly, 
there should be some element of permanence or stability 
in the group, and thirdly, the group must be sufficiently 
numerous and widespread to be designated a class. The 
word “capitalists” is shifting in its meaning and relative 
in its connotation and cannot be taken to denote a class 
of subjects. (^Beaumont, C, J, and Nanavutty, /.) 
Emperor Maniben Liladhar. 57 Bom. 263 = 
1933 Cr.C. 182 = 141 I.C. 780 = 34 CrL J. 231 = I.R. 
1933 Bom. 153 = 34 Bom L.R. 1642 = A.I.R. 1933 
Bom. 66. 

[D. 35 P.L.R. 40 (43) ; 1934 All. 7l7 (718).] 

— ' S. 163- A — Offence under — Attack against Police 
force. 

The police force form part of the Government estab- 
lished by law and where the Police are attacked .as a 
whole and not as individual officers and the words used 
tend to bring into hatred or contempt the Government, 
the accused may be proceeded against for an offence 
under S. 153-A. {^Addison, Monroe and Agha Haidar, 
//.) “ZaMINDAR” NEWSPABER, In the matter of. 
149 I.C. 370 = 6 R.L. 669 = 35 Cr L J. 966 = 35 P,L. 
R. 40 = 1934 Cr.C. 460 = A.I R. 1934 Lah. 219. 

■' S. hr— Offence under — Evidence — Scurrilous 

attack on religion. 

Where the words naturally, clearly and indubitably 
have an intention to promote enmity between classes, it 
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must be presumed that the writer intended the natural, 
result of the words employed ; and it is permissible to 
take into consideration, the facts and circumstances of 
the time, the persons for whom the words were written., 
and the existing state of feelings between the two com • 
munities, as evidence of the intent to promote or attempt 
to promote feeling of enmity or hatred between the two 
communities. It is immaterial whether the statements 
were supported by authority. A scurrilous and vitupera- 
tive attack on a religion or its founder would require a 
considerable amount of explanation to take it out of the 
substantive part of the section and bring it within the 
four corners of the explanation. {Addison, Coldstream 
and Hilton, J J,) CHAMUPATI v, EMPEROR. IR. 
1933 Lah. 297=142 I.C. 792=34 Cr.L.J. 473 = 13 
Lah. 162 = 33 P.L.R. 431 = 1932 Cr.C. 119 = A.I R 

1932 Lah. 99 (F.B.). 

S. 163 A — Question of law — Interpretation of’ 

speech — Applicability of appropriate sections of law. 
See Penal Code, ss. 124-a and 153-a. 33 P.L.R. 
911 = A.I.R. 1932 Lah. 569. 

Ss. 153-A and 124-A — Sentence — Test. See 

PENAL Code, S. 124-a. 154 I.C. 671 = 1936 O.WN. 
301. 

S. 167 — Essentials of offence. 

It is not enough a for conviction for the accused to^. 
have harboured certain persons but it must further be 
proved that they were ‘hired or engaged, or employed^ 
A hotel keeper cannot therefore be convicted under this 
section for harbouring certain volunteers who tried to 
make salt out of sea w^ater unless he knew they were 
engaged or hired by somebody to form an unlawful 
assembly. {Jackson, J.) SAMUEL A ARON z/. EMPE- 
ROR. I R. 1931 Mad. 495 = 131 I.C. 159 = 32 Or.L. 
J. 664 (1)= 1931 M W N. 326- 33 L W. 671 = 1931 
Cr.C. 488 = A.I.R. 1931 Mad. 440. 

S. 157 — Offence under — Harbouring persons 

forming unlawful assembly tn the past. 

Section l57 refers to some unlawful assembly in the 
future. It provides for an occurrence which may happen, 
not which has happened. Where the accused was 
charged for having harboured certain persons who were 
alleged to have formed an unlawful assembly in the past 
for the commission of an offence, 

Held, that the accused could not be convicted under 
S. 157. {Cuming, /.) RADHARAMAN SaHA v. 
Emperor. 68 Cal. 1401=134 IC. 1278 (2) = 3a 
CW.N. 720 = 1931 Cr.C. 992 = 33 Cr.L.J. 62fl) = 
I.B. 1932 Cal. 62 (2)=A.I R. 1931 Cal. 712. 

S, 169 — Affray — Gist of offence. 

Where one person attacks and the other defends him- 
self, it is legally correct to say that the two persons are 
fighting and the case comes under the definition of 
affray. The gist of the offence consist in the terror it 
causes the public. {Bennet. /.) BaBU Ram v. EMPE- 
ror. 63 All. 229 = I R. 1931 All 860 = 134 I C. 834 
= 32 Cr.L.J. 1269 = 12 L.R. 9 (Cr.)=1931 A.L.J. 89L 
= 1931 Cr.C. 8 = A.I.R. 1931 All. 8. 

S. 169 — Requisites of offence — Affray^ 

Before being convicted of an affray the accused should 
have had clear notice as to the person or persons with 
whom he was fighting, that the place was a public place 
and that the public peace was disturbed. {Pakenham 
Walsh, /.) Baluchami PILLAI v. Emperor 6 I.R. 
Mad. 266= 146 I.C. 475=1933 M.W N. 718= SSL. 
W. 760 = 1933 Cr.C. 1620 = 36 Cr.L.J. 76=A.I.R. 

1933 Mad 843= 66 M L.J. 723. 

S. Requisites of offence — Affray, 

To support a conviction for affray, it must be shown 
that each person concerned in it had been fighting in a . 
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public place and no question of mere constructive liability 
enters into it; in other words, the Court must be satisfied 
that each one of the accused took an active physical 
part in the process of fighting. (^Curgenven, /.) RAT- 

NAM PiLLAi V, Emperor. 1933 M W.N. 721. 

— Ss. 160 and 96 — Conviction under S, 160 — Plea 
of private defence to be first found a gaunt. 

S. 160 is controlled by S. 96 and where a right of 
private defence is set up by the accused, they should not 
be convicted unless the plea is examined and found to be 
not established. {Cnrgenven^ J.) RaTNAM PilLaI v. 
Empekok. 1933 M.W.N. 721. 

— — Ss. 161 and 108, Expl. ^—Abetment of bribe — 
Taking — No guilty intention on tke part of the Judge 
— Offer of bribe to Judge ^ if an offence. 

Under the Explanation 3 to S. 108 it is not necessary 
that the person abetted should have any guilty know- 
ledge or intention. So the bribe-givers are guilty of the 
offence of abetment although they only complied with a 
demand made by the public servant and although the 
public sejvant had no intention of receiving the money 
as a bribe. 38 l.C. 439, Foil. ami Ktsch, JJ.) 

P:mperoh V. Dinkar Rao. I.R. 1933 All. 308-65 
All. 664-14310. 661-34 Cr.L J. 623-14 L.R. 353 
(Cr.)-1933 A.LJ. 1481-1933 Cr.O. 853-A.I.R. 
1933 All. 613. 

-3. 161 — fin be — Persons nogotiating the bribe — 

pi tiience of — Value of. 

Persons who were either instrumental in negotiating 
the bribe or in arranging for its payment are in the 
position of accomplices and it is highly unsafe to base 
a conviction under S. 161 on their testimony without 
independent corroboration {Tek Chanda /.) \fAN- 
GAL Sain v. Emperor. 147 I.O. 657 -6 R.L. 417 ^ 
36 0r.L.J. 452-34 P.L.R. 836. 

3. 'Offence under — Abetment of~^Statem*nt 

reganitng the willingness of another person to offer 
a bribe. 

A statement, made to the Judge that the plaintiff in a 
pending litigation would be willing to offer a bribe to 
the Judge does not amount to the abetment of an offence 
under S. 161. and Ktuhy //.) EmperoR 

DINKAR RAO 65 All 054 - 1 R. 1933 All 306 -143 
I.O. 661 -34 Cr.L J. 623 -14 LR 353 (Or.)-1933 
A.L.J. 1481-1933 Or.O. 853-A.I.R. 1933 All. 613. 

3. 161 — Offer of bribe to public servant for ren' 

de*'ing service loith another public serijant — Abetment. 

The Divisional Forest Officer in his official capacity j 
was holding a departmental inquiry in which My a public ! 
servant, was cited as a witness. The accused offered a j 
sum of Rs 100 to M as illegal gratification as a motive j 
or reward foi rendering him a service in the proceedings I 
befote the Divisional Forest Officer by not giving evi- 
dence .igainst him or so shaping his evidence as not to 
injure him, or generally by influencing the Divisional 
Forest Officer in appellant’s favour in connexion with the j 
allegation against him (appellant). j 

Ueldy in doing so, he was attempting to bribe a public 
offii'er to render liim service wdth another public servant 
v^ho was acting as such and that he was guilty of an 
abetment of offence under S l6l. {JJ Sullivan and 

fotn , A . j . Cs .) Emperor 7 >. allaudin Ahmed 
Fakhruhin AHMED. 158 I C. 992-8 R 3. 62 — 
1936 Or 0_48 = A.I.R. 1936 3ind 7. 

S 161 — Person tndi gating another to bribe a 

public scivant—S. 108, Expl. 4. 

A poison who instigates another to offer a bribe to a 
public servant is guilty of an abetment of the offence 
•under S, 161, I. P. Code. (^Almond , J. C. and Mir 
. Ahmad y A,J .C f) GhaZ! Khan v. EmpkROR. 152 
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LO. 890-1934 OrO. 1316 = 36 Or.L.J. 278-7 R. 
Pesh. 64- A.I.B. 1934 Pesli. 110. 

—3. 161 — Policy of tr ippi ng accused , deprecated. 

The plan of tempting and trapping the accused into 
bribing a public servant is objectionable and should not 
be reported to by an officer of Judicial Department. 
'XKutg and Kisch, f f.) EmPEROR v DINKaR RaO. 

I 65 All. 654-I.B 1935 All 306 = 143 I.O. 661-34 
i Cr L J. 623 - 14 L R 353 ( Or ) = 1933 A.L.J. 1481 - 
: 1933 Or.O. 853- A I.R. 1933 All. 513. 

i ■ — 3. 1^1— Public servint funcliis officio 7iihen bribe 
; IS offered — Offence. 

j No offence under S. 161 is committed where the 
public servant to whom the bribe is offered is at the 
1 time when the offer is made functus officto as to the 
I matter in respect of which ihe bribe is offered. 

\ Ahmady A.J.C.) QazI RAHIMULLAH EMPEROR. 
154 I C. 910-7 R. Pesh 91-36 Or.L.J. 626-1936 
I Cr.O. 173- AIR. 1936 Pesh. 26. 

i 3. 168 — Offence under — Previous sanction of 

' Local Government t f necessary. 

S. 197, Cr. P. Co le, does not require previous sanc- 
I tion for taking cognizance of a complaint regarding an 
I offence described in S. 168. I. P. (’ode {Macnatry J. 
i C.) Dulloomiya V Tularam. 28 Nag.L.R. 166- 
1140 10 711 -1932 Cr.O 669-I.R 1933 Nag. 10- 
I 34 Or.L J. 70- A I.R. 1932 Nag 133. 

I ——3. 170 — C. T. D. constable pretending to be 
\ police officer and demanding production of rahdari 
I paper. 

\ Where the accused, a C. I. D. const ible, pretended to 
j be cl police officer and as such police officer demanded 
' the production of the rahdari papers from people who 
j had cattle with them. 

! lletdy he wa^* guilty under S. 170. (Agha flaidary /.) 

I ROSHAN V, Emperor. 159 I 0. 353 - 37 Cr.L J. 81 
I -1935CrO. 87-AIR. 1935 Lah. 92. 
j ■■'■3 171 (c) ~G 'sha Rioters -^Can tidate insisting on 
; their unveiling themselves — No o/f nre. 

\ Where, at an election where there was a large number 
I of gosha lady voters, the candidate insisted that the 
' voters should unveil tliemselve-. before voting for the 
I puipose of identification and for preveniing pcisonation 
and expressed also his opinion that the better thing for 
gosha ladies to do would be to remuin at home. 

: that no offence under S. 171 (c) of the Penal 

I Code was committed. {Pamesam, O.C .).) BiJLI SaHIB 
Bahadur Mahc^med a.san Maracair. 6 I.R. 
(Mad >283-146 10. 672- A.I.R. 1934 Mad. 27. 
[Affirmed 57 Mad. 57i.] 

— S. 171 (g) —Applicability — Election manifesto — 
General imputations of miscon duct ~ Nature of offence 
See penal C(B)E, S. 500. 55 Mad. 791 -A.I.R. 1932 
Mad. 511-63 M.L.J 380. 

-3 174— Applicability— Accused on bail— Failure 

to appear — Proceedings under S. 174 — If open. See 
Mysore Criminal Procedure Code S. 92. 13 
Mys L J. 217 = 39 Mys H 0 R. 1102. 

3. 174 — f)i S'fbedicnce of summons — -Competency 

of Magi strafe to try — Cr. P, Codcy S. 487. 

I An offence under S. l74, 1. P. Code, cannot be tried 
by a Magistrate, in whose Court the accu'^ed as a witness 
in another case failed to appear. The prohibition under 
S. 487, Cr. P. Code, is absolute and the consent of the 
accused is immaterial. {ShitiLafC /.) MAHOMED 
DIN V. Emperor. 35 P L.R. 454-153 10 514 (1) 
-7 R.L. 442 (1) = 36 CrLJ 407 (2) =1934 Or.O. 
866 (1)-A.I.R. 1934 Lah 645 (1), 

— 3. 176— Oil mill —Explosion caused by explosive 

substances — Failure to give notice — Factory in charge 
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of manager — Conviction of owner — Sustainability — 
“Occupier’’ — Meaning of. See EXPLOSIVES ACT, S. 8. 
18 N.L. J. 235. 

S. n^—Scope. 

S. l76 is intended to apply to parties who commit an 
.intentional breach of obligation to report and not where 
the public servant has already obtained the information 
from other sources. 4 Cal. 623, Foil. {T ek Chatu/^ J.) 
Dhara Singh v. Emperor. I.R. 3933 Lah. 456 (2) 
= 1441.0. 343 = 1933 Cr.O. 774 = 34 P.L.R. 712= i 

A.I.R. 1933 Lah 615. j 

S. 177 — Doctor employed by Municipalttv — i 

Mumctpaltty under contract ivith Goi>€rnment to submit ^ 
post mc>x\.^n\ reports — False report by doctor — Jf an 
offence under S. J77 — Doctor not legally bound to 
Government, 

The accused was a medical officer employed by the 
Municipality of Barsi. There was an arrangement bet- 
ween the Government and the Municipalit> by which 
a fee of Rs. 4 was to be paid to the medical officer for 
every medico legal case sent to him on behalf of the 
Government. Under the Civil Medical Code, R. 9, every j 
postmortem examination should be complete. Two j 
bodies were sent to the officer for such examination and i 
the officer sent leports about them without in fact! 
examining the bodies and with reference at least with j 
one of the bodies, the medical officer should have known j 
his report was false. On prosecution of the officer under 
S. l77 of the Penal C’ode. j 

Held, that (/) having regard to the definition of j 
‘legally bound* in S.43, Penal Code, that section covered 
a breach of contract and not merely a tort ; the bieach 
of contract should be one which furnishes ground for a j 
civil action, that is to say, in respect of which damages 
could be obtained under S. 73 of the Contract Act or 
which could be enforced specifically. Here the contract 
to examine the body was one between the officer and the 
Municipality and as there was no evidence that the 
Municipality had suffered any damage by breach of the 
contract, it could not give rise to a civil action or to a 
prosecution under S. l77 of the Penal Code. 14 Mad. 
484, Foil.; (z7) there was no contract between the officer 
and’the Government and no obligation, therefore, on the 
officer to furnish information to Government within the 
meaning of S. 377 of the Penal Code, (///) the convic* 
tion should be set aside. {Beaumont, C. /. and Barlce, 
/) Emperor v. rTANP\T Subrao. 68 Bom. 491-= 
161 1.O. 867 = 7 R.B. 86 = 35 Cr.L.J. 1429 = 36 Boxn. 
L.R. 373 = 1934 Cr.O 663 = A.I.R. 1934 Bom. 202. 

S. 177 — Filing false income-tax return without 

being served with notice — Ho offence, 

A person cannot be convicted under S. 377, T.P. Code, 
for furnishing a false return to the Income tax officer if ] 
he had not been served with a legal notice under S. 22 
(2) of the Income tax Act, as in the absence of such 
notice, he is not legally bound to furnish the return. 
(Addtum,],) II\HICHANDZ/. Emperor. 15 Lab. 
832=36 Cr.LJ 176 = 152 10 682 = 7 R.L. 319 = 36 
P.L.R. 544 = 1934 Cr.O 964 A.I.R. 1934 Lah. 626. 

S. V17— Offence under— False income-tax return 

— Sentence. 

Assessable income was deliberately kept out of the 
return by a lawyer and so far from being ready and 
willing to put matters right, the assessee persisted in 
maintaining what he ought to have known to be a false 
defence to the charges that were preferred against him. 
It was found that if the assessee had included this in- 
come in the return, the income-tax leviable would have 
increased by Rs. 3,000 . He was fined only Rs. 1,000 
ilby the District Judge. 

0. D.—II— 149 


AND REVENUE. 2370 

PENAL CODE (1860), S. 182. 

Held, that the offence should be regarded as a serious 
one, that it might have a deleterious effect upon the 
position of the general body of tax payers unless other 
persons were deterred from acting in like manner, that a 
mere fine of Rs. 3,000 was not sufficient and that in 
addition to fine one month’s simple imprisonment should 
be awarded. {Pa^e, C,/, and Mya Bu, /,) PATEL v. 
Emperor. 6 I R. (Rang.) 113 = 146 1.0. 653 = 35 
Cr.L.J. 131 = 1933 Cr.O. 1123 -A.I.R. 1933 Rang. 
292. 

— — S. 179 — Applicability — Oral questions put under 
S. 326, U. P. District Boards Act. See U. P. DIS- 
TRICT Boarls act, S. 326 (2). A.I.R. 1935 All. 
620 (1). 

— S. 179 — Complainant refusing to answer ques- 
tions — Offence, 

A complainant is bound when examined as a witness 
to answer all relevant questions and is punishable under 
S. l79, I.P. Code, for refusing to do so. {Bennet, Jf) 
Moti LAL 2 /. Emperor. 153 I.C. 907 = 36 OrL.J. 
446 = 1936 A.W.R. 123 = 1936 A.L.J. 299 = 1936 
Cr.O. 2a7 = A.IR. 1935 All. 267. 

— S. 179 — Offence under — Evidence — Denial of 
knowledge by witness. 

A w'itness was asked in cross-examination as to what 
was the result of a particular case. Instead of saying 
“yes’* or “no’* the witness said: “I do not know,** but 
subsequently said that the case was dismissed. The wit- 
ness was then prosecuted and convicted under S. l79. 

Held, that the Magistrate was not justified in assum- 
ing that the Witney'S befoie him was aware of the result 
of the case and deliberately stated that he did not know. 
Besides the witness could not, by any stretch of lan- 
guage, be considered to have refused to answer the 
question put to him. He gave perfectly rational answers 
and there was no reason for the Magistrate to hold that 
the witness declined to answer it. {Niamatullah, Jf) 
HhARDUL KURMI V, PlMPEROR. 149 I.C. 1061 {1)^ 
1934 A.L.J. 427=6 R A. 1015 (1) = 36 Cr.L.J. 1086 
(1) = 4 A.W.R. 542=1934 Cr C. 192 = A.I.R. 1934 
All. 136. 

S. 180 — Accused refusing to answ'er questions 

and refusing to sign record — Offence. See Cr, P, 
CODE. S. 364 (2). 1935 Cr.O. 652 = A I.R. 1936 All 
652. 

S 181 — Perjury — Incorrect statement does not 

amount to, 

A witness may in good faith say what in fact is 
incorrect: but this w'ill not expose him to the penalty of 
perjury. A lie is more than a mere untruth. It is 
untruth spoken with a deliberate intention to deceive. 
{Ferrers, J.C. and Rupchand, A.J.C ) GHANSHAM- 
DAS PURSUMAL7A EMPEROR. 147 I.C. 1019 = 6 R. 
S. 171 = 36 Cr.L.J. 619 (2) = 1933 Cr.O. 1646= A.I.R. 
1933 Sind 412. 

S. 182 — Burden of proof. 

In order to bring a case within S. 182, it is necessary 
for the prosecution to establish not merely that the 
information given by the accused was in fact false but 
that the circumstance.s in w'hich the information was 
given were such that the only reasonable inference to be 
drawn is that he knew or believed it to be false. The 
fact that an information is shown to be false does not 
cast upon the party who is charged with an offence 
under this section the burden of ^howing that when he 
made it he believed it to be true. {Mahadevayya, Jf) 
Rama Doss v. Government of Mysore. 37 Mys. 
H C R. 71 = 11 Mys L J. 483. 

S. 1^2— Case under— Complaint of Police Officer 

Accused if need be given opportunity to prove hts case 

Legality of conviction without it. 
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There is no provision in law that before a Magistrate 
can enquire into a case under S. 182 on the complaint of 
Police Officers, the accused person must have an opportu* 
nity of proving his case. Such a provision is unnecessary 
and even when the accused asks the Magistrate by a 
petition that his case might be investigated, conviction 
without such preliminary opportunity being given, is not 
illegal, at the most it may amount to error of discretion 
and is not erroi of law’. The accused person in such a 
case has ample opportunity to prove his case w’hen he is 
called upon to enter upon his defence and the require- 
ment that the accused in such a case must have an 
opportunity to have the truth or falsity of his informa 
tion determined in a proper tribunal is satisfied when he 
gets such an opportunity. 14 C. 707 (F.B.); 14 C.W.N. 
765, Expl. (CumtufT^ y.) Emperor v. Babar ali 
Biswas. 68 Cal. 1066 = I.R. 1931 Cal. 919 = 1341. 
0. 919-=32Cr.L J.1241 = 36 C.W.N. 378 -1931 Cr. 
C. 834=A.I.R. 1931 Cal. 634. 

S. 182-C ase under — Inguity by Magistrate — 

Opportunity to accused. 

There is no provision in the law that before a Magis- 
trate can enquire into a case under S. 182 on the com- 
plaint of a Police Officer, he must give the accused party 
an opix»rtunity of proving the truth of his case and that 
if the accused person is convicted without any prelimin 
ary opportunity being given to prove the truth of his 
case the conviction is not illegal cn that account. Desir- 
ability of giving such opportunity pointed out. (A/. 6'. 
Chose, J.) NISHI KaNTA CHATTERJI v, EMPEROR. 
60 Cal. 666 = 6 I.R. (Cal.) 130 = 146 I.C. 660 = 34 Cr. 
LJ. 1059 = 37 C.W.N. 868 = 1933 Cr.C. 891 = A.I.R. 
1933 Cal. 632. 

Ss. 18^ and 499 -Chaige under — Absence of 

sanction for prosecution — Effect — Trial for offence 
under 8. 499 — If illegal. See CR. P. CODE, S. 195. 
11 O.W.N. 1389, 

S. 182 — Complaint for offence under — Accused 
filing naraji petition— Duty of Court to dispose of 
petition first. 

The petitioner lodged an information to the police in 
respect of a burglary. The Sub Inspector who investi- 
gated the case reported it to be false and a>ked for sanc- 
tion for the piosecution of the petitioner under S. 182. 
The petitioner appeared in Court and filed naraji peti- 
tion against the report of the police. The Magistrate 
dismisssd the naran petition without holding an enquiry 
and the petitioner was tried and convicted. 

Held, that it was the duty of the Magistrate to have 
stayed the proceedings under S. 182, and to have enquir- 
ed into the naraji petition and to dispose of it. Con- 
viction set aside. {Mitter, /.) Shekandar Ml a v. 
Emperor. 6 I.R. (Cal.) 143=146 I.C. 824 = 34 Cr. 
L.J. 1077 = 37 C.W.N. 399 = 1933 Cr.C. 1000 = A.I.R. 
1933 Cal. 614. 

■ "S. 182 — Complaint to police of non cogfiizable 

offence — Prosecuti on — Maintai nabili ty. 

If a person merely makes a complaint to the police of 
a non-cognizable offence, then the police cannot take 
any action in respect of that offence and no prosecution 
under 8. 182, I. P. Code, can legally be maintained in 
respect of such information Whether that information be 
true or not. Accused verbally complained to the Super- 
intendent of Police that certain people had abducted his 
wife and were going to marry her to another. Thereupon 
the police officer wrote that if a cognizable offence be 
found to have been committed by the persons alleged, 
then action should be taken. 

Held, that from the order of the police officer it was 
clear that the information supplied by the accused was 
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not in respect of a cognizable matter and that no pro- 
secution under S. 182 could be maintained. {Nanavutty, 
/.) Ganga Dayal V, Emperor. 6 I.R. (Oudh) 73- 
= 146 I.C. 819 = 34 Cr.L.J. 1149 = 10 O.W.N.766 = 
1933 Cr.C. 1051 = A I R. 1933 Oudh 374. 

S. 182 — Distinction betw’een 8s. 182 and 211, 

See Penal Code, 8. 211. 9 Mys.L.J. 112, 

■ S. 182 — False tnformatten that buffalo is miss-^ 

ing. 

The giving of a false information to the police that a 
buffalo is missing, not being the report of a cognizable 
offence and not in itself calling for any action on the 
part of the police does not justify a conviction under 
8. 182 of the Penal Code. 18 A.L J. 636, Foil. (fVort, 
y.) Mosap ir Singh n. Emperor. I.R. 1932 Pat^ 
111 (1) = 136 I.C. 447(1) = 33 Cr.L.J. 314 = 13 Pat. 
LT. 83 = 1932 Cr.C. 311(1; =A.I.R. 1932 Pat. 170* 
( 1 ). 

■— — — “S Inf o) matioiD given to public servant — 

Statement made by witness to police under S. I6l, Cr,P, 
Code 

A statement made by a witness to the police under the 
provisions of S. 161, Cr. P. Code, is not ‘an informa- 
tion given to a public servant, within the meaning of 
8. 182, I. P. Code. (Dunhley, J.') Madng BO NI v. 
Emperor. 169 I.C. 96=8 R.R. 248 (l)-37 Cr L.J. 
9 (2; = 1935 Cr.C. 306 = A I.R. 1936 Rang. 97. 

S. 182 — ^'^Information'* — Statement made to 

police oIJicer during investigation, 

A person can be legally convicted under 8. 182 in 
respect of a statement made to a police officer in the 
course of investigation. {Saunders, J.) BODHAN 
Garain V. Emperor. 6 I.R. (Pat.) 246 (1) = 146 I. 
C. 234 = 34 Cr.L.J. 1216 = 14 Pat.L.T. 641 = 1933 Cr 
C. 1268(1) = A.IR. 1933 Pat 665(1). 

S. 182 — Issue of summons — Omission to dismiss 

petition — Validity of procedure. 

The petitioner lodged an ejahar before the Police 
bringing a diarge of theft against a certain person. The 
police enquired into the matter and submitted their 
report. The petitioner filed before the Magistrate a 
naraji petition on which the matter was forwarded to aiv 
Honorary Magistrate for enquiry and report. After 
receiving the report the Magistrate passed an order 
summoning the petitioner under Ss. 211 and 182, I. P, 
Code. 

Held, that the order issuing summons was invalid, 
because the Magistrate had not dismissed the naraji 
petition. {Mailt k and Patterson, J J,) I.aCHMI ShaW 
V, Emperor. I.R. 1932 Cal. 395 (1)=137 I C. 849 = 
33Cr.L J. 514(1) = 36 C.W,N. 15 = 1932 Cr.C. 312 
(1) = A I R. 1932 Cal. 383 (1). 

[r. 36 C.W.N. 794(795).] 

S. 1^2~-Off‘ence under — Giving false information 

to public servant — Jurisdiction of Court, 

The accused was charged with having given false 
information to the District Superintendent of Police, 
Tanjore, by means of a letter which w’as posted at 
Kumbakonam and which reached the addressee at 
Tanjore. 

Held, that the offence was committed at Tanjore for 
jurisdictional purposes because it was completed when 
the information reached the public servant. {Sundaram 
Chetty, J ) RathinaM Pillai, In re, I.R. 1932 
Mad. 379 (2) = 33 Cr.L.J. 462 (1) = 137 I C. 333 = 
1932 M.W.N. 451 = 36 L.W. 461 = 1932 Cr C. 408 = 
A.I.R. 1932 Mad. 427. 

S. 182 — Offence under — Ingredients. 

It is essential, in order to secure a conviction under 
S. 182, I. P. Code, that the information given by the 
accused must have been known or believed to be false. 
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by him at the time when he gave it. (JDunkliy^ /. ) 
Maung BO Ni V, Emperor. 169 I.O. 95-8 B.B. 
248(1)=1935 Cr.O. 306 = 37 Cr.L.J. 9 (2)=A.I.E. 
1985 Bang. 97. 

* Ss. 182 and 211 — Sanction for prosecution — 

Complainant not examined on oath — Order for prosecu- 
tion based on Police report — Legality, 

A Magistrate has no jurisdiction to order an enquiry 
by the police and to sanctio^i the prosecution of the 
complainant under Ss. 182 and 211, I. P. Code, on the 
basis of the police report, when he has not examined 
the complainant on oath. {Kendall, /.) BHaGWan 
Das z/. Emperor. 68 All. 129*166 I.C. 1070=7 
B.A. 1024=36 Cr.L.J. 860 (2^ = 1936 A. Cr.O. 168 = 
1935 A. W.B 796 = 1935 A.L.J. 1067 = 1936 Cr.O. 
888 = A.I.B. 1936 All. 746. 

■ " S. Scope. 

The offence contemplated under S. 182 consists in the 
giving of fahe information with the intent described in 
the two clauses. The question depends upon the bona 
fides of the accused. If he is reckless but honest, the 
section saves him for it does not punish those who meiely 
blunder into giving false information but those who do 
it with an ulterior object in view, that object being to 
make a public servant to do or omit anything which such 
public servant ought not to do or omit or to use his law- 
ful power to the injury of any person. It is the intention 
in the mind of the informant which forms an essential 
ingredient of the offence; it does not depend upon what 
is done or omitted to be done by a public servant on 
such false infornfation. It is not enough to find that 
the accused had acted without clue care or enquiry; it 
must be definitely proved that the accused knetv there 
was no fust or lawful ground for pioceeding. {Maha- 
dcvayya, /.) Rama Doss v. Govern mp:nt of 
Mysore. 37 Mys.H.O.B. 71 = 11 Mys.L J. 483. 

— S. 182 — Trial of an offence under — Opinion of 
investigating officer — If legal evidence. 

Where the accused is tried for an offence under 
S. 182, the opinion of the investigating officer is not 
legal evidence and cannot be made the basis of a find- 
ing that the report made by him to the police was false. 
\lqbal Ahmad, J.) ROGI v. EMPEROR. 37 Cr.L.J. 
44 = 1691.0. 22 = 1935 A.L.J. 1146 = 1935 A.WB. i 
1088 = 1936 A.Cr.C. 239 = 1935 Cr.O 1200 = A.I.B. 
1935 All. 981. 

S. 183 — Amin seizing third party's cattle — 

Resistance by owner — Offence i f constitut ed . ^ 

The Amin has authority to seize the judgment-debtor s 
cattle but not those of a stranger who had no concern 
with the decree. If resistance is offered by the real 
owner of the sheep to their taking when the Amin 
attempts to seize them, the Amin cannot be deemed to 
have been exercising a lawful authority and no offence is 
committed under S, 183. {Sundaram Lhetty. y.) 
Nachiappa Goundan z/. Emperor. 1932M.W.N. 
247. 

S. XZZ’— Applicability— Act of public servant 
not legally justifiable — Resistance— Offence, j 

S. 183, I. P. Code, plainly applies to resistance to the 
taking of property by lawful authority of a public ser- 
vant, but it does net extend to acts w’hich are not 
strictly justifiable by law. The section is not controlled 
by the language of S. 99, 1. P. Code. Resistance to the 
act of a public officer acting bona fiae though in excess 
of his authority may give rise to some charge in the 
nature of assault, but it cannot afford any foundation 
for a prosecution under S. 183. {Beaumont, C*. J. and 
Wadia, J.) EMPEROR v. SaKHARAM RAWAJI PAWAR. 

69 Born. 646 = 167 I.O. 869 = 8 BB. 88=36 Cr.L.J. 
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1263 = 37 Bom.L.B. 362 = 1936 Cr.O. 668 = A.1.B. 
1936 Bom. 238. 

-S. 186 — Bona fide bidder — Failure to deposit 

earnest money — Default not wilful — No offence. 

Where the accused w’as proved to have made a bona 
fide bid at the time of the auction sale, and had no 
intention of shirking his obligations but owing to cir- 
cumstances beyond his control, he was fcubsequently 
unable so deposit the earnest money due from him, he 
cannot be deemed guilty of an offence under S. 185, 
{Nanavuity, J.) KaM CHARAN v. EmPEROR. 9 
Luck. 694 = 6 B O. 434 (2) = 148 I.O. 784 = 36 Cr.L.J. 
789 = 11 O.W.N. 473 = 1934 Cr.C. 682 = A.IB. 1934 
Oudh 186. 

S. 186 — Attachment of movables — Wan ant for 
— Attempt by executing effuer to seal up premises of 
third patty — Resistance to — I f punishable. 

The executing officer, armed with an ordinary warrant 
for the attachment of movables nnder (J 21, K. 46, C. 
P. Code, attempted to seal up the premises of a third 
party containing, according to the decree holder, the 
goods belonging to the judgment-debtor. The third 
party resisted the Nazir and the peon in doing so and 
was prosecuted undei S. l86. Penal Code. 

Held, that the pos^es^ion having been in fact found 
to be with the third party, the piocedure adopted by the 
Nazir in attempting to seal up the premises of the third 
party was wrongful and that the accused W’as justified in 
resisting an unlawful proceeding. {Courtney-Tcrrell, 
C.J. and Kulwant Sahay, J.) NAtiARMAL MaRWARI 
z'. Emperor. 11 Pat. 493 = I.B. 1982 Fat. 267 = 
139 I.O. 834 = 33 Cr.L.J. 883- 13 Pat.L.T. 689- 
1932 Cr.O. 723 = A.I.B. 1932 Pat. 279. 

Ss. 186 and 99— Illegal warrant — Resistance to 

execution— Offence — Private defence. See PENAL 
CODE, Ss. 99 AND 186. A.I B. 1934 Mad 664 (2) = 
67 M.L.J. 610. 

■ - S. 186 — Illegal warrant — Resistance to and 

obstruction to the execution of —No offence — Attach- 
ment before judgment — Form incomplete and defective. 
See C. P. CODE, O. 38, R. 5 AND APP. F. FORM 
NO. 5. 66 All. 985 = A.I.B. 1933 All. 769. 

— S. 186 — "Obstruction'* —If includes constructive 
obstruct nn to judicial (fficers — Execution before Subor- 
dinate Judge — Complaint of obstruction to naib nazir 
— Enquiry by subordinate Judge and order for com- 
plaint under S. 186, /. P. Code — Bar of Cr. P, Code, 
S. 95 (1) (a). 

S. 186, I. P. Code, does not contemplate constructive 
obstruction to a judicial officer in the discharge of his 
judicial functions, even when they are of a quasi execu- 
tive character or when the proceedings before him are in 
execution. In execution proceedings, on receipt of an 
application purporting to be an application under Ss. 195 
and 476, Cr. P. Code, relating to resistance to the 
natb nazir in attaching the judgment-debtor’s property 
a Subordinate Judge held a sort of judicial enquiry and 
directed a complaint to be filed against the obstructors 
under S. 186, I. P. Code. 

Held, that S. 195 (1) {a^ of the Cr. P. Code, was a 
bar to the cognisance of the complaint under S, 186, 
I. P. Code, and it could not be taken cognisance of. 
(Maepherson, J) ThaKUR PARSAD v. EMPEROR. 
37 Cr.L.J 104 (2) = 1936 Cr.C. 103= 8 B.P. 291= 169 
I.O. 603 = 16 Pat L.T. 808 = A.I B. 1986 Pat. 74. 

— S. 186 — "ObstfucHcn' — Threats of violence. 

Obstruction cr no obstruction is essentially a question 
of fact depending on the facts and circumstances of each 
case. Mere threats of violence may not, in all cases, be 
sufficient evidence of obstruction. The real question is 
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whether the action or attitude of the accused was such 
as to prevent the public servant in carrying out his duties. 
Where it is solely a matter of threats, they must be of 
such a nature so as to affect the public servant concern- 
ed as to cause him to abstain from proceeding with the 
execution of his duties. Threats by themselves may 
easily amount to an obstruction, if coupled ‘with an 
aggressive or menacing attitude on the part of the per- 
sons uttering the threats and still more so if they are 
accompanied by the flourshing or even the exhibition of 
some kind of weapon capable of inflicting physical injury. 
29 Cr L.J. 645, Ref. {CoUdio, J.) Nafar SakdaR 
z;. Emperor. (60 Cal. 149 = 36 O.W.N. 1038=141 
1.0. 636 = 1 R. 1933 Cal. 163 = 34 Cr.L.J. 181 = 1932 
Cr.O. 893 = A.I.R. 1932 Cal. 871. 

— — •S. 186 — Obstruction — Thrcats^when amount to. 

The question of whether an offence undei S. 186 of 
the Penal Code has or has not been committed must 
depend upon the particular facts and circumstances of 
each case. Mere threaS Ijy themselves would not in ail i 
cases ann)unt to obstruction; but threats of violence | 
made in smdi a w'ay as to prevent a public servant from ; 
carrying out his duty may easily amount to an obstruc- i 
tion of the public servant, partiuilaily if such threats ; 
are coupled witli .\n aggressive or menacing attitude on j 
the pait of the person utteiing the threats or a show of ' 
physical for»:e. A.I.K. 1932 Cal. 87l, Foil. When the | 
Commis>i()ner along with the jilaintiff and his pairokars 
went to defendant's house to attach hi^* property, the 
defendant and his sons (the accused) came out, armed 
with lathis, adopted an offensive attitude and said that 
they would break the head of any one who should point 
out the property for attachment. The Commissioner 
apprehended an assault and retired but one of the plain- 
tiff’s men was actually as-«aulted. 

Ileld^ that the conduct of the accused amounted to 
obstruction of a public servant within I lie meaning of S. 
186 of the Penal Code. {A'tui,' and Colit ster^ //.) Km- 
PEKORr .ToniA. 55 All. 985 = 6 I.R. (All.) 272 = 
146 I.C. 183 34 Or.L.J. 1211 = 1933 A.L.J. 952 = 
1933 Or 0. 1324 A.I.R. 1933 All. 759. 

S. 186 — ObU) nctioH — Verbal objection. 

A person objecting to the search of his house by the 
Police wdthout using force or threatening language or 
other overt act of ob.^triiction is not guilty of an offence 
under S. 186, I*enal Code. Case-law Kef. {^Ha^nley, J ) 
AH Choung V. Kmpfrok. 9 Rang. 601 = I.R. 1932 
Rang. 61 - 135 I.C. 653 = 33 Cr.L J. 175 = 1932 Cr.O. 
111 = A.I.R. 1932 Rang. 21. 

— — Ss. 186 and 332 — Octroi officer — Refusal to 
show bundle for inspection — Attack on and causing; 
injury to suck officer — Offence. 

Accused travelled by train from an outside place to a 
place within a Municipality and after alighting at the 
Railway station was proceeding to their houses which 
were outside the Municipality They had with them a 
bundle, and at the Octroi station the Naka peon asked 
them to show the bundle, suspecting that it contained 
dutiable articles. They refused and when the Naka 
Munshi came up and demanded the bundle for inspec- 
tion, the accused instead of complying with it, attacked 
him, causing injuries The Municipality in question | 
was levying an octroi tax, under S. 59 (a/) of the Bom- i 
bay District Municipal Act, on goods imported within | 
the Municipal limits. 

Heldy (1) that the contents of the bundle being liable 
to terminal tax as they were in transit, in case they were 
dutiable goods. The Naka Munshi was acting with his 
authority when he demanded the bundle for inspection 
and the refusal of the accused constituted an obstruction 
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j to the discharge of his public functions, punishable 
I under S. 186, I. P. Code; (2) that the attack on him, 

! causing him injuries, rendered the accused liable also to 
i convii-tion under S. 336, 1. P Code. {Rnpc/iand and 
Mehta A J.Cs ) SaJAN AHMAD v. EMPEROR. 29 S. 
L.R. 64 = 159 I.C 665 = 1935 Cr 0. 1308 = 8 R 8. 91 
= 37 Or.L.J. 148 = A.I.R. 1935 Sind 245. 

S. Offence under — hvtdence. 

In order to substantiate the charge under S. 186 it is 
' necessary for the prosecution to establish that the public 
servant was acting in the discharge of his public func- 
. tions. {Srtva^ava, J.) LACHMAN SiNGH v. EMPE- 
; ROR. I.R. 1933 Oudh 189 = 143 I.O. 686 = 34CrL. 
J. 614 = 10 O.W.N. 653=1933 Or.C. 672=A.I.R. 
1933 Oudh 281. 

; " S. 186 — Offence under — '‘^Public ser 7 >anf* — Ob- 

' struction to toll contractor and servants — Offence. 

; Accused, a licensed motor driver, plying a motor bus 
, in order to avoid payment of toll drove his bus between 
3rd July, 1933 to 8th July, 1933, on every day by a side 
track, before reaching the main bar, and after going 
along it for about three furlongs, again took the main 
road; and on being signalled to stop at a checking bar 
further up the road, he passed the bar without stopping 
to pay the toll, although he was signalled to stop every 
time that he passed. On a piosecution under S, 186, 

fields that the accused prevented the toll contractor 
or his servant — who were public servants— from col- 
lecting the tolls under the Tolls Act and thus obstructed 
him in the discharge of his duty and was therefore 
guilty of an offence under S. 186. {Murphy and Sen, 
J/.) Emperor 7^ Suleman Abba 1936 Cr 0.25 
(2) = 164 1.0.557 = 7 RB 337=3 > Or.L.J. 616 = 36 
Bom.L.R. 1124= A.I.R. 1935 Bom. 24. 

S. 186 — Public Servant — Sanitary Inspector 

under Bengal Food Adulteration Act. 

! The obstruction to a Sanitary Inspector examining 
; food believed to be adulterated is not an offence under 
Ss. 21 and 12 (2) of the Bengal Food Adulteration Act 
. if the Inspector is not duly authiirised to perform the 
; duties under Ss. 10 and 12 of the Act. The obstruction 
I is however punishable under S. 186, I.P. Code, the Sanl- 
’ tary Inspector being a public servant. {Panckrtdge, /.) 

, SHAiLESH Chandra Lahiri v, Nehaichand Mar- 
WARI. 69 Oal. 234 = IR 1932 Oal. 384 = 13710. 
812=33 Or.LJ 521 = 36 O.W.N 134 = 1932 Cr.O. 
452 = A.I.R. 1932 Cal. 462. 

8. 186 — Warrant authorising seizure — Resist- 

ence to Nazir — Rules of Court re s;ar ding attachment 
not strictly adhered to. 

If a public officer does no more than act upon the 
official instructions he has received and if those official 
instructions are not of such a kind as to be obviously 
I and patently illegal, then he acts properly in carrying 
! out such orders. If the Naib Nazir is armed with a 
I warrant authorising him to seize the property and keep 
' it in his custody, resistance to his carrying out his orders 
j is an offence under S. 186 and it is no justification for 
I the acruied that under the rules framed by the Court 
for attachment the attaching officer was directed to give 
an epportunity to the debtors to have the property kept 
in safe custody and that the Nazir in the present 
instance failed to adopt that procedure. {^Courtney 
Terrell, C. J.) BlRDHl ChaND JaIPURIA v. DaR- 
BARI Jayaswal. 142 I.O. 144 = 1 R 1933 Pat. 122 
= 34 CrL.J. 263 = 13 Pat.LT. 480 = A.IR. 1932 
Pat. 276. 

8 187 — Arrested person refusing to move — 

Assistance of accused demanded by Police Officer but re» 
fused— Nature of o^ence committed. 
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Where a person was arrested by a Police Officer 
lay do^^n on the ground and refused to move, and the ; 
Police Officer demanded the assistance of the accused I 
who however refused it. I 

Held, that the assistance demanded of the accused j 
was to prevent the escape of the arrested person, and | 
that the accused having refused it was guilty of an 
offence under S. 187, I P. Code, (/loys, J.) EMPE- 
ROR z/. Ambika Prasad. I R. 1932 All. 627 *=139 
I.C. 106 = 33 Cr.LJ 736 = 13 L.R. 89 (Or.) = 1932 
Or.C.694 = A.IR 1932 All 606, 

— - S. 188 — Chirge under — Complaint in writing 
under S, 195, Cr. P. Code - Whetlur dispensed With by j 
1\ of the Ordinance V of 1930. j 

Where the parties convicted were under S. 188 of the | 
I. P. C , for di««obedience oi an order by tlie District I 
Magistrate, and tin re was no complaint in writing of the I 
public servant concerned; in this caiie of the iMstrict | 
Magistrate, under S, 195, Cr. P. Code. 

Held, the lecjuiiements of S. 195 are not abrogated 
by S. 11 of the Ordinance (V of 1930) and the 
Magistrate had no power to take cognizance of the 
offence on the report of the Police and the Proceedings 
are therefore null and void and the conviction i^ in- | 
valid. {^Beaumont C.J. ai>d Bar lee, J ) EmPFKOR I 
Danish Vasudev Mavlankar. 66 Bom 322 = 1. 
R. 1931 Bom 252- 130 I.C. 396 =32 Cr.L J. 607 = 33 i 
Bom.L.R. 69- 1931 Cr.O. 183 = A.I.R. 1931 Bom. j 
135. 


In order to satisfy the requirements of S. 188, there 
must be proof that a person having knowledge of the 
order and being thereby directed to abstain from a cer- 
tain art has disobeyed such direction. Where after a 
notice served on the accused forbidding him to remove 
the crop, it was found that the crops had been removed 
by the nephew’ of the accused, it is for the prosecution 
to prove that the nephew’ was aided or abetted by the 
accused and not for the accused to show’ that the 
lemoval of the ciops bv the nephew was without his 
consent. {Ferters, J,C. Kind Aston A./.C.) l AL- 
CHANi) V. Empekok. I.R. 1933 Sind 103 = 142 I.O. 
691 = 34 CrL.J 362 = 1933 Cr.O. 228 (1)=A.I.B. 
1933 Sind 93(1). 

S 188 — Disobedience of older under 144, Cr, 
P. Code — Knowledge of older — Proof » 

Where the accused is prosecuted for disobec’ience of 
an order promulgated under S. 144, Cr. P. Code, it is 
undoubtedly not suffitient for the prosecution to prove 
that the order has been promulgated but it must fuither 
prove that the accused had knowledge of the promulga- 
tion of the order. Put the question of knowledge of the 
accused must be a matter of evidence and the prosecu- 
tion can only prove the circumstances which will enable 
the Court to infer either th.it the accused knew of the 
order or that he did not know of it. {Kendall, /.) 
Shander Shanker Kmpfrok. 166 I C. 186 = 7 
R.A. 901=36 CrL.J. 039=1936 A. Cr.C. 122 = 1936 
A.W R. 690 = 1936 Cr C. 570 = A.I R. 1935 All. 662. 


S. 188 — Convictxon under — Requisites for — 

Kntwledge of likelihood of breach of peace, sufficient — 
JF Hiding about each acemed ,not necessary 

Provided the auustd knew that their disobedience of 
the order promulgated under S. 144 of the Cr. P. 
Code was likely to produce harm in the sense of creat- 
ing a breach of the peac e, a conviction under S. 188 of 
the Penal Code is not bad merely because there was no 
definite finding of the Magistrate that the action of each 
accused led to or caused a breach of the peace 32 C. 
793, Diss. from. {Nauavutty, y.) EmpEROR v 
Niazu Khan. 9 Luck. 543-- 6 R O. 419 = 148IC. 
618 = 36CrLJ. 699=11 O W.N. 384 = 1934 CrO. 
609 = A I.R. 1934 Oudh 162. 

• S. 188 — Dts fhedicnce of lawful order under S, 

133, Cr. P. Code — Validity of order cannot be ques 
Honed, 

The validity of a final order passed under S. 133 of 
the Cr P. Code cannor he questioned at the trial of the 
accused for difoledience of that order under S. 118 of 
the Penal Code. {Guha aiid Bartley , J J ?) SUPERJN 
TENDENT AND R EMFMBK A^ CER OK LEGAI. AFFAIRS, 
Bengal z/. Kdoda Baksha shah 60 Cal. 1336 = 
6 R C. 484 = 148 I C 808 = 35 Cr L J. 778 = 1934 Cr. 
C.364(1) = A.IR 1934 Cal. 242(1). 

S. 1%^-^Dtsibedtefice of order — Offence when 

cofistituted . 

Under S. 188 mere di^'obedience of an order does not 
constitute an offence in itself. There must be a di^- 
obedience of the order and then it must be shown that 
the disobedience has a certain consequence or tends to 
some result. It is rot light, under S. 188, to classify 
the accused in the graver category merely upon the 
general conMcletation that now’-a-days, if any one is 
arrested, it may lead to a riot or affray, {Rankin, C.J 
and Malhk, J.') I aCHMI DeVI v. EWPKKOR. 68 
Cal. 971 = 1 R. 1931 Cal 369 = 1301.0. 241 = 32 Cr. 
L. J. 611 = 63 C.L J. 461 = 85 C.W.N. 267 = 1931 Cr. 
0. 164= A.I R. 1931 Cal. 122. 

— — S. l^S^Disobelience of order by relative of 
accused — Burden of proof. 


S. 188 — Disobedience of order under S. 144, 

Cl. P. Code — Prosecution for — Offence, if triable by 
Magistrate passing original order — Necessity foi com- 
plaint by Magistrate. See ('R. P. (’ODE, S. 144 — 
Mandatory order. 39 C.W.N. 1053. 

S. 188 — Erroneous oriler under S. 144, Cr. P. 

(>)de — Disobedience — No offence committed. AVc CR. 
P. CODE S. 144— Mandatory order. A.l.R. 1933 
Cal. 734. 

S. 188— Offence under — Disobedience of order 

under S 144, Cr. P, Code — Order not duly promulgated 
— Conviction — Sustainability. See Ck. P CODE, S, 
144— Service of order. 39 C.W.N. 141=A.I,R. 
1936 Cal. 251. 

S. 188— Offence under — Need for complying 

with S. 195, Cr. P. Code — Effect of Ordinance V of 
1930. See Cr. P. Code, S. 195— COMPLAINT. 68 
Cal. 971 = A I R. 1931 Cal. 122. 

S. 188 — Older of Commissioner of Police under 

S, (i2-A (4), Calcutta Police Act, and S. 93-A, Subur- 
ban Police Act — Breach — Offence constituted 

Breach of a lawful order issued by a Police Commis- 
sioner under S. 62 A (4), Calcutta Police Act, and 
S. 93 A, Suburban Police Act, is an offence under 
S, 188, Penal Code, if such disobedience causes or tends 
to cause annoyance or injury, or risk as such, to any 
person lawfully employed, or causes or tends to cause 
danger to human life, health or safety or causes or tends 
to cause a riot or affray. If such disobedience is des 
ciibed in the charge as offence under S. 62 A (6), Police 
Act, it also being an offence under S. 183, I.P.C. the 
description given must be treated as incomplete, alter- 
natively it is supererogatoy and the provisions of Ss. 225, 
232 and 337, Cr. P. Code, apply. {Lort Williams and 
S K. Chose, yy.) Ramendka Chandra Ray v. 
Emperor. 58 Cal 1303 = 1 R. 1931 Cal. 668 = 132 
I.C. 174 = 32 Cr.L J. 844=36 C.W.N. 716 = 1931 Cr. 
C. 606 = A I R. 1931 Cal. 410. 

S. 188— Order under S. 144, Cr. P. Code — Dis- 
obedience. See Cr. P. CODE, S. 134— DISOBEDIENCE 
OF order. 1932 M.W.N. 1073. 
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S. 188 — Prior proceedings under S. 291, I. P. 

Code — Acquittal — Subsecjuent proceedings for offence 
under S. 188 — Bar. See Cr. P. Code, S. 403 — ApPLr 
CABiLiTV. A I.B 1930 Lah. 1055. 

-S. 188 — Process: under — Issue of — Legality^ 

Narazi petition of complainant —Enquiry into. 

The Court ought not to issue process against the com- 
plainant under S. 188 of without enquiring into his 
narazi petition questioning the correctness of the police 
report to the effect that his case was false 35 C.VV.N. 
1210; 36 C.W.N. l5 and 14 C. 707 (F.B.). Rel. 
{Mallik and Remfry, //.) CHARLES JOHNS v. 
Emperor. I.E. 1932 Oal. 602 = 139 I.O. 217-33 Or. 
L.J. 724 = 36 C.W.N. 794=1932 Or.C. 650 = A.I.B. 
1932 Oal. 550. 

FR. 37 C.W.N. 399(400).] 

—3. 188 — ^'Promulgated'* — Order under S. 144 

served on an indimduaL 

Quaere. Whetlier an order under S. 144 served on 
an individual tlirecting him to abstain from the con- 
struction of a building cm be said to be “pro nulgated** 
within the meaning of the section. (Costello^ /.) 
Chunilal Matilal V Emperor. I.E. 1932 Cal 
648--= 139 I.C. 739-33 CrL.J. 829 = 39 C.W.N. 792 
= 1932Cr.C. 892 = A I.E. 1932 Oal. 868. 

- S. 188, Para. 3 — Disobedience to order under 

S. 144, Cr.P. Code — Tendency to cause affray. 

Where the accused was charged with having dis- 
obeyed an order uniler S. 144 of the Code directing him 
to abstain from proceeding with the construction of a 
building and the Magistrate came to the conclusion that 
it tended to cause an affray on the ground that “such 
conduct always tends to cause affray, specially when it is 
in open defiance of a Magistrate’s order,*’ 

Held., that it was wrong to argue from the general to 
the particular and that the Magistrate ought to have 
come to the conclusion from the actual facts of the case 
as to whether or not there was a tendency for an affray 
tobecausc'd. {Costello, J.) CUUNILAL MatiLAL v. 
Emperor. I.E. 1932 Oal 648-= 139 1.0 739 = 33 
Cr.LJ. 829 = 36 O.W.N. 792= 1932 Or.O. 892 = A.I. 
B. 1932 Oal. 868. 

3. 189 — Obstruction of public servant — Threat 

to the Revenue Inspector not enter by particular door. 

Where the petitioner was alleged to have threatened 
harm to the Revenue Inspector only if he went thiough 
a particular door but he said nothing to deter the 
Revenue Inspector from getting at the cattle by another 
available door and attacliiiig them. 

Held that the conviction under S. 189 was not sus- 
tainable. {Burn. /.) SUNDARARAMANUJA REDDl v. 

Emperor. 1933 M.W.N. 1271 (2). 

—3. 189 — Offence under — Evidence. 

Two police constables went at night to the house of a 
dasii who was under siirvedlance under the Bengal Police 
Regulations and called him out fiom a public street. 
The brother of the dagi came out with a lathi in his 
hand and enquired why they came. After the facts were 
explained, the accused threitened the constables with 
breaking their heads. While this happened, the dagi 
came out and stood by. 

Held, that the accused was guilty of an offence under 
S. 189, 27 Mad. 52. doubted and dist {Suhrawardy 
and Costcii y, jj.) Emperor v. Yar Mohammad. 
680al. 392-I.R 19 , 3 L Oal. 840 = 134 1.0.536 = 32 
Or.L J 1181 = 1931 Or.O. 600 = A I.E 1931 Oal. 
448. 

3s. 191 and 1^3— Charge of perjury —Proof 

requi red. 

Tne rule of liw is perfectly clear that in order to es» 
tabllsh a charge of perjury, it is necessary to prove not 
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only that the prisoner made a statement which was false, 
but also that he knew or believed it to be false or did 
not believe it to be true. In other words, the statement 
must be proved to be intentionally false. There are 
cases in which a person might honestly and conscien- 
tiously swear to a particular fact from the best of his 
recollection and belief, and from other circumstances at 
a subsequent time he might be convinced that he was 
wrong and swear to the reverse without meaning to 
swear falsely on either of the two oxasions. {Shadi 
Taj Mahomed z/. Emperor. 15 Lah. 
407=36 P.LB. 527=29 P.L.R. 14 = 10710. 100 = 
29 Cr.LJ. 100=A.I.B. 1928 Lah. 125. 

Ss. 191, 192 and 193 — Construction —Accused — 

If entitled to special protection. 

On the language of Ss. 19 1 193 it cannot be held that 
the accused is in any more privileged position than an 
ordinary person. To so hold would be dangerous and 
would put a premium on the fabrication and manufacture 
of faEe evidence. There is therefore no warrant for 
holding that any special protection is intended to be 
afforded to accused persons who can escape from the 
penalty imposed, by S. 193, by reason only of being 
accused persons. {Sulaiman, C.J . and Rachhpal Singh^ 

J.) Biiagirath Lal V. Emperor. 1934 A.L.J. 
1064 = 4 A.W.R. 535 = 1934 Cr. C. 1314 = 57 All. 403 
= 153 I.O. 619 = 7 R A. 544 = 36 Cr.L J. 379= A I.E. 
1934 All. 1017. 

— ‘S. 191 — Requisites of offence — False evidence 

given intentionally. See Cr. P. ("ODE, S. 477 — COM- 
PLAINT. A.I.R. 1933 All. 318. 

"3s. 192 and 120 B— Conspiracy — Fabricating 

fahe evidence —Knowledge of conspirators. See PENAL 
CODE, Ss. 120 B AND 192. 37 C.W.N. 514=A.I.R. 
1933 P 0. 124 = 64 M.L.J. 466 (P.C.). 

»S. 192 — Entering false record in Police diary—* 

Offence tf con diluted. 

Quaere'. Whether to enter a false record in a police 
diary can be said to be fabricating evidence at all espe- 
cially as Ss. 162 and 172, Cr. P. Code, appear to negative 
the admissibility of the entry as evidence save for the 
purpose of contradicting a witness whose statement is 
recorded in writing or of contradicting the police officer 
himself. {Lord Atkin.') Dwarkanath VaRMA v. 
Emperor I.E. 1933 P.C. 65 = 142 1.0. 335 = 37 0. 
W.N. 514 = 34 Or.L J. 322 = 37 L.W. 684 = 1933 M. 
W.N. 409 = 1933 Or.O. 442 = 35 Bom. L.R. 607 = 14 
Pat L.T.305 = 14 L.R. 81 (Cr.) = 10 O.W.N. 522 = 
1933 A LJ. 645=67 C L. J. 177 = A.I.R. 1933 P.C. 
124 = 64 M.L J. 466 ( P.O.). 

" ""‘S. 193 — Contradictory statements before com- 
mitting Magistrate and Sessions Court — Prosecution 
for — Expediency of. 

Even when the evidence of the witnesses is found to 
be faUe, it is not incumbent on the Courts to order pro- 
secution, without exercise of proper judicial discretion 
having due regard to its reaction on the administration 
of justice. Where therefore a witness makes false state- 
ments before the police under S. 164, and before the 
Committing Magistrate, but retracts the same in the Ses- 
sions Court as being false and the retracted statements 
are found to be false, the prosecution of such witness 
under S. 193, Penal Code, is expedient in the interests 
of justice. (Case law considered). {Hiyogi, A.J.C,) 
Baji Rao &. Emperor. I.E 1933 Nag. 182 = 1431. 
0.747 = 34 Or.L.J. 649 C2) = 1933 Or.O. 698 = A.LE. 
1933 Nag. 179. 

— 123— Enquiry by Magistrate on police report 
against headmin — Witness miking false Statement- 
Conviction for peri ury — Legality— Cr, P. Code^ S, 45. 
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Where upon a police report against the headman of a 
village, the Magistrate held an enquiry during the 
course of which a witness made a false statement, a 
conviction of the witness under S. 193, I. P. Code, could 
not be sustained as the ordeis of a Magistrate in respect 
of such matters are executive orders and as the Magis- 
trate had no powder to administer oath to the witness 
when he was examined before him. {Sulaiman^ C J. 
and Rachhpal Stngh^ J.) DaYA RAM v. EMPEROR. 
57 All. 407-163 I.C. 133 (1) = 7 R.A. 447(2)-36 
Cr.L.J.264-16L.E. 6 (Cr.)-1934 A.L.J. 1087-4 
A.WR 816-1934 Cr.C. 1306 (l)-A.I.R. 1934 All. 
988 (2). 

S. 193 — Kssetittals — Intention — Necessity — Fab- 
rication for screening oneself — If suffiiient. 

Per Jack^ J . — An accused could only be guilty under 
S. 193, if he had the intention of fabricating evidence in 
order that it should appear in evidence in a judicial 
proceeding or in a proceeding taken by law before a 
.public servant, as such, or an arbitrator as laid down in 
S. 192. The prosecution must therefore show that 
there was such an intention and that the accused did not 
fabricate evidence merely to screen himself in the belief 
that his conduct would result in no proceeJings whatever 
being taken. i^Lort H^illtatns and Jack^ //•) f^UPERIN- 
TENDEMT AND REMEMBRANCER OF LEGAL AFFAIRS, 
Bengal v. Tarak Nath chatterjee, 162 I.C. 
910 = 37 Cr.Ii J. 698 = 8 R.O. 663 - 62 Cal. 666 = 1935 
Or 0. 491-A.I.R. 1935 Cal 304. 

S. 193~-Fabrication of electoral roll— Insertion , 

of certain names — Dishonest means — Offence under 
Ss. 193 and 465. See PENAL CODE, S. 465. A.I.R. 
1934 Cal. 838. 

S. 193 — Forged receipt — Com'iction of person 

using and attestors. 

Where it was shown that when the 1st accused was 
sued for a debt, he produced a receipt alleged to be given 
by the creditor but which was in fact a foigery attested 
by 2nd and 3id accused and written by the 4th accused, 
lleldy that all the accused were liable to be convicted 
under S. l93, 

Held further y that the 1st accused and not the rest 
can be convicted under S. 471, since the latter did not 
use the forgery in any judicial proceeding, ^Krishuan 
Fandalaiy /.) KOMMIREDDI KaREPPA v, EMPEROR. 
1932 M. W N. 464. 

S. 193 — Intention of accitstd — I f mateiial , 

The intention of the accused is an essential ingredient 
in the constitution of the offence of perjury. The ques 
tion of intention goes to the root of the matter and if 
the applicant has proved that he did not intentionally 
make any false statement, he is entitled to an acquittal. 
(Nanavutty, /.) ANANDI PRASAD v. EMPEROR. 6 

R. O. 262 = 11 O.W.N. 87 = 147 I.C. 396 = 36 Cr.L.J. 
390 = 1934 Cr.C. 234 = A.I.R. 1934 Oudh 65. 

S. 193— Offence under — Charge and counter- 
charge — Affidavit evidence — Value — Enquiry under 

S. 476, Cr. P. Code. See Cr.P. CODE, S. 476— LEGA- 
LITY OF ORDER. 68 Cal. 1211= A.I.R. 1931 Cal, 
344 

Ss. 193 and Offences under — Etectoral 

roll — Alteration after final publication — If amounts 
to. 

One of the purposes of an electoral roll may very 
well be the furnishing of evidence in an election dispute 
which may come up for decision in a Court of law; and 
some at least of the consequences which might follow 
the unauthorised alteration of an electoral roll after its 
final publication would be to cause damage or injury to 
the public or to any person. Therefore such an altera- 
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tion of an electoral roll may amount to an offence under 
S. 193 or 465, I.P Code. {^Lort Williams and Khund^ 
kary /J.) MOULVI NUR AHAMMED v. JQGESH 
CHANDRA Sen. 62 0al. 276 = 1934 Cr.C. 1369 = 163 
I.C. 657 = 7 R.C. 392 = 36 Cr. L.J. 386 = 39C.W.N. 
20 = A.I.R. 1934 Cal. 838. 

S. 193 — Offence under — Isolated answer in 

Court prcceeding^Nottce to accused. 

There had been unhappiness and mutual recrimination 
between the husband ami wife which resulted in divorce 
proceedings. The husband some time later lodged a 
complaint of theft of money among some other things 
against the wife and during examination, when asked as 
to wherefrom he got the money, stated that he had taken 
it as a loan from a lady with whom he was living as a 
paying guest. The lady, when sul>c(jiiently examined, 
was asked several other (juestions and in the course of 
such examination, one isolated question was put to her 
whether she had lent money to the husband. She replied 
the she had not done so as fai as she could remember. 
On this the Magistrate came to the conclusion that the 
husband^s statement was a deliberate falsehood and 
I made a complaint under S. 125, Cr. P. Code, for pro- 
secuting the husband uiulei S. 193, Penal Code, for 
perjury. 

Ileldy that the cluirge of peijury was a serious charge 
and should not be lightly made or based upon a meie 
isolated answer as in this case, that though the Magis- 
trate had discretion as to whether or not ht' should give 
the accused an opportunity to show case as to why a 
complaint should not be made, still the Magistrate ought 
to have given notice to the accused so that he might have 
explained the circumstances under which he gave his 
evidence and that people aie not to be trapped for pur- 
pose oi prosecution for perjuiy but should be prosecuted 
only after a proper examination. {^Lort Williams and 
McNaiKy /J.) James v. Emperor. 6 I.B. (Cal.) 60 = 
1441.0. 846— 34 Or. LJ. 833=1933 Cr.C. 970(2) = 
A.I.R. 1933 Cal. 606 (2). 

S. 193 — Offence under — Proof — More than single 

witness, if necessary. 

The English common law rule that the testimony of a 
single witness is not sufficient to sustain an indictment 
for perjury does not apply to India are Courts which are 
bound by the Statute law. Under S. 134 of the Evi- 
dence Act no particular number of witnesses is required 
in any case. This rule applies to a prosecution for an 
offence under S. l93, I.P. Code. { Kendall , /.) ArJUN 
Singh z/. FMPEROR. 63 All. 698 = I.B. 1931 All. 
402(2) = 131I.C. 594C2) = 32 Or.LJ. 780 = 12L.R. 
60 CCr.)=1931 Cr.C. 618 = A.I.R. 1931 All. 862. 

Ss. 193 and 199 — Offence under — Onus of proof , 

In prosecutions under Ss. 193 and 199, it is not suffi- 
cient for the prosecution to show that the statement is 
false and thus throw a burden of proof on the 
accused to establish good faith as a defence but the pro- 
secution must show affirmatively the knowledge that the 
evidence given or declaration made was false or eDe be- 
lief in its being false or absence of a lelief in its truth. 
The real question in such cases is the state of mind of 
the accused at the time of filing the affidavit. {,Row^ 
land J.') Jagat Singh z/. Emperor. 6 I R. (Pat.) 
139=144 1,0. 1011 = 1934 Or.O. 289 = 34 Cr.L.J. 917 
= A.I.R. 1934 Pat. 133. 

S. 19Z— Perjury — Eseentials of offence. 

In order to establish the offence of perjury, the prose- 
cution must prove not only that the statement was false 
but also that the person making the statement either 
knew or believed it to be false o" did not believe it to be 
true. It is not necessary that the statement alleged to 
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be false must be material to the issue, 
y.) Mahhub Elahi v. Emperor. 

667. I 

— ■ ■ 8. 193 — Perjury — Witnesses believed by trial 
Court— Appellate Court ordering prosecution— Opinion \ 
of trial Court to be considered , \ 

The fact tliat the trial Judge felt himself able to 1 
accept the statements of the witnesses sought to be pro I 
ceedtd against for perjury is a point to be taken into \ 
account in their favour where the prosecution is at the ! 
instance of the appellate tribunal. Prosecutions f<'r . 
perjury should not be launcheil unless there is some 
pi oof likely at least to satisfy a Court that the statements { 
made by the person charged are false statements. ! 
{Pullan.J.) Yak MaHOMU) V. JUN.SI S|N(;H. 13 j 

L.R. 122 cCr.)- 1932 Cr.O. 826-141 I C. 146(2)- 
I.R. 1933 All 64-34 Cr.L.J. 106- A.I.R. 1932 All I 
674. I 

S. 193 — P/ oceedings comtemplated —Onus. | 

If the charge is that the evidence has been fabricated . 
in conntclion with proceedings which aie only contem- | 
plated by the accused; then the burden is on the Crown : 
to prove the fact that proceedings were contemplated. ! 
{Beaumont^ C\ J, and Broom field , /.) INDPA CHAND | 
llACHRAJ, In re. 66 Bom. 213 -1 R. 1932 Bom. 219 i 
- 137 I.0 . 134 - 33 Cr L J. 386 - 34 Boin.L.R. 294 = 
1932 CrO. 244--A.IR. 1932 Bom. 185. 

— —S. 193 — Pi oceedings in (,’ourt of l.aw contem- 

plated — (dffuice in lelation to- -Complaint fiom f!ourt 
under S. 195, Cr. P, Code, not necessary, 66 Bom. 
213 -I.R. 1932 Bom. 219 137 I.C. 134 » 34 Bom. 1 
L.R. 294- 33 Cr.L J. 386 - 1932 Cr.C. 244- A.LR. 
1932 Bom. 185. 

• Ss. 193 and 471— Promissory note entrusted to 

clerk for filing suit — Suit filed after limitation period ; 
but with an endor''ement found to be forged — Offence 
con.stituted, SiC CR. P. CODE, S. 19*? (l) (/O AND (^c) 
— Complaint. A.IR, 1933 Mad. 413. 

Ss. 193 and 194 — Prosecution for perjury in 

nspect of stattnunts recorded under S, of the Cr. 
P. Code — Validity of. 

In recording a statement under S. 164 of the Cr. P. 
Code a Magistrate is empowered to aclmini''ter to the 
deponent an oath or solemn affirmation and the state 
ment so recorded can foim the subject of an alternative 
charge under the perjury sections of the Penal Code. 
{Broadmiy and Abdul Qadir, J Jf) EmpICKOK v, PARMA 
Nan d. 14 Lah. 607 = I.R. 1933 Lah. 303 -= 142 1 C. 
776-34 Cr.L.J. 469-34 P.L.R. 421-1913 Cr.C. 564 
-A.I.R. 1933 Lah. 321. 

S. 193- -Sentence — Perjuty in Magi it raids 

Court — Accused setting matters fight before tfibunal. 

The accused committed perjury in the Magistrate’s 
('Duit but had done his best to put the matter right 
before the tribunal. He had been actually in the lock- 
up for almost 18 months. He was a student when he 
was arrested and five years of his life had been wast- 
ed. He might have been prosecuted for failing to 
comply with the tei ms under which he was tendered a 
pardon but he had not in fact ])een prosecuted. 

Held., that the sentence of 18 months was too severe 
and shoulfl be redu<ed to six months. {Young. C. Jf) 
PRAHMDATTr^ EMPEROR. 1934 Cr.C. 1376 = 16 
Lah. 153 -- 163 I.C. 647 = 7 R L. 446 = 36 Cr L.J. 402 
=-37 P .LB.634^ A.I R. 1934 Lah. 981. 

^S. 193 — Witness reverting to truth — Advisabi- 
lity of prosci ution . 

It is inad\isabU' to prosecute under S. 193, if a 
witness reverts to the truth in the couise of a trial, more 
especially when the witness was not a willing witness or 
the previous statement was given under circumstances 
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indicating that pressure might have been u.sed. {Ferrers^ 
J. C. and O'Sullivan, AJ. C.) MT. JANI v. EmPFROR. 
162 I.C. 264 = 7 R.S. 78 = 36 Cr.L.J. 10 = 1934 Cr.C. 
1147 = A.IR. 1934 Sind 166. 

S. 193, Expl. 2 —Evidence in judicial proceed- 
ing — Statement under S. 164, Cr. P. Code. 

A statement under S 164, Cr.P. Code, is not evidence 
in a stage of a judicial proceeding within the meaning of 
Expl. II to S. 193, {Dalip Singh, J.) S.AJAWAL v. 
Emperor. I.R. 1932 Lah. 297 = 137 I.C. 131 = 33 
Cr.L.J. 413(2) = 33 P.LR. 179 = 1932 Cr.C. 278 (1) 
= A.IR. 1932 Lah 264(1). 

— S. 193, Expl. (2) — Judicial proceeding — In- 

7 <esti gallon under S. 164, Cr. P, Code -Statements made 
during. 

Statements recorded by a Magistrate in the course of 
a Police investigation under S. 164, Ciiminal Procedure 
Code, are evidence in a stage of judicial proceeding 
within the meaning of Expl. 2 to S. 193 of the Penal 
Code. {Bum. J.) MaROMMA, In re. I.R, 1933 
Mad. 43= 140 I.C. 756 = 34 Cr.L.J. 92 = 1933 M.W. 
N. 100 = 1933 Cr.C. 157 = A. I.R. 1933 Mad. 125. 

— S. 199 — Applicability — ''Declaration which 

public servant is authonscd by law to receive as evi- 
dence" — Application to currency officer — False allega- 
tion of loss of half note — Fraudulent request for value 
of note — Offence . 

Under the rules framed under the Paper Currency 
Act, the Currency Officer who is a public servant is 
I authorised by law to receive as evidence any declaration 
made to him by a ilaimant to value of a currency note 
and to act upon it. Where, theiefore, the accused applies 
to him for value of a note, sending a half-note and 
alleging that the other half has I'een lost, and the nllega- 
tion and claim are found to be fal.'^e and fraudulent, he is 
I guilty of tin offence under S. 197, and liable to punish- 
j ment thereunder. {Ratnachandra Kao, Jf) ParaSUKAM 
j Sait v. Government oe Mysore. l2Mys.L J. 467. 

I — — S. 199 — Applicability — Execution application. 

S. 199 does not apply to applications for execution of 
I decrees containing fabe averments. JO B. 288, Foil, 
i {Nanavuity, /.) ANANDI PRASAD v EmPEROR. 6 

I RO. 262 = 11 O.WN. 87 = 147 I.C. 395 = 36 Cr.L.J. 

; 390 = 1934 Cr.C. 234 = A.I.R. 1934 Oudh 65, 

— S. 199 — Applicability — Revenue Court — Procee- 
dings in, under I.and Revenue Act — Swearing to false 
affidavit— Offence. See C. P. LAND REVENUE ACT, 
S. 201. 166 I.C. 667 = A.I.R. 1935 Nag. 126 (1). 

Ss. 199 and 200 — Declaration — Affidavit being 


inadmissible owing to informality. 

An affidavit which is inadmissible on the ground of 
some informality is still a declaration within the mean- 
ing of Ss. 199 and 200. {Rowland , J.) SHAHZAD 
Khan v. Emperor. 6 I.R. (Pat.) 134=144 I.C. 867 
= 34 Cr.L J. 912 = 14 Pat.L T. 679 = 1933 Cr.C. 1162 
(2) = A.LR. 1933 Pat. 613. 

— S. 199 — Offence under — Ingredients— Burden of 
proof. 

The prosecution must bear the burden of proving 
every ingredient which is comprised in the definition of 
an offence. In the case of an offence under S. 199, I. 
P. Code, it is the duty of the prosecution to show that 
at the time of making the statement, the accu.sed either 
knew or believed it to be false or did not believe it to be 
true. {Rowland, J.) ShaHZAD KHAN v. EmPEROR. 
6 I.B. (Pat.) 134 = 144 I.C. 867 = 34 Cr.L.J. 912 = 14 
Pat.L.T. 679 = 1938 Cr.C. 1162 (2) = A.I.B. 1933 
Pat. 613. 

S. 199— Special Marriage Act, S. 21 — Formal 

renunciation by a born Christian not necessary. See 
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Special Marriage act (1872), S. 21. 11 O.W.N. 
404 = A.I.B. 1934 Oudh 366. 

— — S. 201 — Appitcabthty — Charge of tnurdir — Ac- 
quittal — Cofivicitoti fot causing dtsappeaiaitcc of evt- 
dence. 

Section 201 has no application where a person causes 
the disappearance of evidence of an offence committed 
by himself. It applies to cases where a person, who with- 
out being concerned in the main offence assists the actual 
criminal in escaping the penal consequences of his act 
So where a person was charged with, and acquitted of 
murder, a conviction under S. 201 is not sustainable 
when there was no other person charged with the offence 
of murder and whom the accused could be held to have 
screened from justice. {Dorats^oami lyer^ C.J, and 
Sreemvasa Iyer, /.) AbDUL KaREFM v. Thk GOV- 
ERNMENT UF Mysore. 36 Mys H.C.B. 427= 8 Mys. 
L J. 467. 

— ' S. 201 — Appitcabthty — Principal accused. 

The section does not relate to the principal offender 
but to persons other than the actual criminal who, by 
causing the evidence of the offence to disappear, assists 
the piincipal to escape tlie consequences of his offence. 
7 W.R. (Cr.) 52; 8 bom.H.C.R. (Cr.) 126; 7 All. 740; 8 
All. 252; 46 Cal. 427, Foil ; 6 Rah. 226 (P C.); 30 ('.W. 
N. 816, Ref.; 49 All. 57, Diss. {Fazl Alt and Scioope, 
//.) RliP Narain Kurmi 7>. Fmperor. 10 Pat 
140 = I.R. 1931 Pat 300- 132 I.C. 876 = 32 Cr L J. 
975 = 12 Pat L.T. 746 = 1931 Cr.C. 460 = A.IR. 1933 

■pa-F 179 

[r. 56 M. 63 (83).J 

S. 201 — CoHitrtion under — Accusid held not to 
have committed murder. 

Where an offender is held not to have committed the 
murder, he can be punished for the offence which he is 
proved to have committed, namely, that of concealing 
the corpse. {Per/ers, J.C. and Mehta, A./ C.) FA'im 
Mahomed z/. Emperor. 162 I.C 376=28 SLR 
387 = 36 Cr.L.J. 83 = 7 R.S, 92 = 1934 CrO. 1070 = 
A.I.R. 1934 Sind 139. 

S. 201 — Coni tif ion under — Pans of — Statement 

by accused admitting buna I of irnpleffunfs used in com- 
mitting murder — If sufjit lent. 

A conviction under S. 201, cannot be legally sustained 
on the bare admission by the accused that they had 
buried certain implements in their fielcl.s, when there is no 
evidence to show that those implements were used in the 
commission of the offence of murder or that they knew 
or had reason to believe that the murder was committed. 
{Pollock, A. J.C.) Phulua V. Emperor. 18 N.L J 
116=31 N.LR. 266 = 1936 Cr.C. 130=161 I C. 8 = 
8R.N. 207 = 37 CrL.J. 460 = AIR. 1936 Nag. 23. 

S. 201 —Conviction imdet — Causing disappear- 
ance of evidence of iuicide. 

No conviction under S. 201, I. P. Code can be had 
against an accused person who has done nothing more 
than to cause to disappear the evidence of suicide. 
{Ferrers, J.C. and Mehta, A. J.C.) FA'J EH MAHO- 
MED Emperor. 152 I.C. 376 = 1934 Cr C. 1070 = 
7 R.S. 92=28 S.L.R. 387 = 36 Cr L. J. 83 = A.IR. 
1934 Sind 139. 

S. 201 — Conz le tion undci — Essentials for — 

Causing dead bedy to be butted — No proof of criminal 
offence lohcrcby death was caustd. 

Before there can be a conviction under S. 201, it 
must be proved that an offence the evidence of w hich is 
caused to disappear has actually been committed. 
Where, however, it W’as only established that the accus- 
ed who W’as a Police Inspector caused the dead body of a 
man, who was shot, to be luried without taking charge 
of the same, he cannot be convicted under S. 201 unless 

Q. D.— 11-^150 
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it is proved that the death was caused by a criminal 
offence and not by an accident. {Malltk and Ram fry, 
JJ.) Emperor z/. Mathura Na'jh de. I.R 1932 
Cal. 661=139 10. 89 = 33 Cr.L.J. 667 = 1932 Cr.C. 
881= A.IR. 1932 Cal 860. 

Ss. 201 and 302 — Evidence showing one or 

othei might hi*ve cc mniiited the miiidei — No evidence 
as to who com nutted it — Picof of efftnee under S. 201 
onl} Procedure— Accused liable to be convicted under 
S. 201. Penal CTJDE, 8s. 3('2 and 201-— Mur- 
der or C'ALSlNti I'lSAi ri- ARANCh OF EVIDENCE. 
A.I.R. 1932 Mad. 748= 64 M.L.J. 163. 

— — S. 201 — Offence iit.der — Case of murder — AV- 
moval of corpse from pattmtlar place. 

To con^'tiiute an offence umiti .S. 201, tliere must be 
disappearance of some evidence of the commission of 
an offence. heie the offence committed was murder 
and the evidence that was caused to di'-appear w’as the 
fact that the corpse was lying at a particulai hou^e. 

Held, that the fact that the corpse was at a particular 
place and at no other was no evidence of the commission 
of the offence of murder and that a conviction under 
S. 20l was not sustainable, f Math k and Pattcrum, JJ.) 
Nagendra Rakta 7>. Emperor. 37 C W N. 348 = 
1934CrC.200(l) = 147IC. 1028 (1) = 6 R.O. 389 = 
36 Cr.L.J. 636 = A.IR. 1934 Cal 144. 

S. 201 — Offence nndti — In qred tents of. 

The essential ingredUnt of an offtnie under S. 201, 

I. P. Code, is causing (lisappeai am e of evidence of the 
commission of an offence with a view to screen the 
offender from legal punishment When the only acts 
proved against an act used aie that he caught hold of 
the tuft of the deceased just before his co accused fatally 
stabbed, and that he took part in tying the deceased 
with a rope and dragging along for some distance, these 
acts do not constitute an offence under the section. 
{Pamir ing Ro7V, J.) PERIASVVAMI 'fHEVAN, In re. 
40 L.W. 770 = 162 I.C. 696 (2) -=7 RM 278 = 1934 
M.W.N. 1281 = 1935 Cr.C. 34=36 Cr.L J. 143 = A.I. 
R. 1936 Mad. 36 = 67M.L.J. 631 

S. 201 — Person %eeretly burying murdered per- 
son — Liability of—Kmnvledge or corn n it on of murderer 
unnecessary. 

A person who secretly buries the headless body of 
man just murdered is prtma facie guilty under S. 201 
unless he can establish that his act was innocent. It is 
not necessary for a conviction that the accu.sed should be 
aware of the identity of the offender whom he intends to 
screen nor need the offender hinisc4f have been convict- 
ed. 16 I.C. 755 and 9 Lah. 67 1, Kel on {Coldstream, 

J. ) Nawab Din v. Emperor. I.R. 1933 Lah. 412 
(1)= 144 I.C. 12 = 34 Cr.L J. 683=34 P.L.R. 637 = 
1933 Cr C. 769 = A.I R. 1933 Lah. 616. 

Ss. 201 and 302 — Proof ot murder — Sufficiency 

of — Motive for murder proved — Place of hidden dead 
body shoion by accused — Inference. 

Where apart from the uncorroborated testimony of an 
approver, the prosecution had only proved that the 
accused had a motive to commit the murder, that when 
questioned about the di'-appearance of the deceased the 
accu’-ed denied the commission of the offence but left 
the village the next day and after the arrest by the police 
he conducting the investigating party to his field and' 
pointed out the place wherefrom the cropse of the 
deceased was exhumed. 

Held, that the circumstances were compatible with 
the hypothesis that the accused disposed of the dead 
body after the deceased had been killed by the approver 
but did not necessarily point to the conclusion that the 
accused himself participated in the commission of the 
murder and so the accused should only be convicted 
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under S. 201, 1. P. Code for causing the disappearance 
of the evidence of the murder and the conviction under 
vS. 302 should be set aside {Shaiii Lai, C,J and 
Monroe, /.) JjWAN SlNGH v. KmPKROR. 34 P.L.E. 
866 = 1934 Or.C. 41-147 1.0. 215=6 E.L. 360-36 
•Cr.L J. 362 = A I.E. 1934 Lah. 23(2). 

■ "" S. 201 — Scope — Accused charged with murder — 
Acquittal — Conviction for concealment of evidence — 
rropruty. 

The accused cannot escape conviction under this sec- 
tion merely because he has been charged also with the 
.principal offence or because there are some grounds for 
suspicion that he might be the principal culpiit. If the 
accused is acquitted of the graver offence under S. 302, 
he may neveitheless be convicted under this section. 
Nor is it necessary to justify a conviction under this 
section that the principal offender should be some known 
person. 6 Lah. 226 (PC.); 20 C.W.N. 166, Ref. 
iluizl Ah and S^i oope, //, ) KUP NaRAIN KurmI v. 
Empkror. 10 Pat. 140 = lb. 1931 Pat. 300-^132 
1.0.876 -32 Cr.LJ. 976 = 12 Pat.L T. 746 = 1931 
Cr.C. 460= A.IE. 1931 Pat. 172. 

S. 205 and Eegistratlon Act. S. 82 (c)— 

'Offence under — fn i^red tents. 

In all nieterial parts, the wording of S. 82. (c). Regis- 
tration Act, is identical with that of S. 205, I. P. Code, 
and under the hitter section, it is not enough to prove 
merely the assumption of a lictilious name. It is essen- 
tial to prove further that the assumed name was used 
as a means of fah^ely lepresenting another individual. 
(^liiini, J.) Empkror z/. Kan(;ammal. 169 1.0.156 
(1) = 1936 MW.N. 1162 = 42 L.W. 662 = 1936 Or. 0. 
1264 (1) = A.LR,1935 Mad. 913. 

Ss 206 and 424 -Dishonest removal of attached 

property — Comphiint — Necessity for sanction, though 
the accused may be convicted under S. 206. See PkNAL 
C()l)b:, Ss. 424 AND 206. 1933 M, W. N. 722. 

■ “ S. 209 — Al/it mative proof by prosecution neces- 
sary. 

Ill a piosecution l)ased on the allegation that the 
accused pieferred a false claim, it should be proved 
affirmatively th.it the claim or the accused was false. It 
is not enough for the prosecution to show that the 
plaintiff in the civil suit (acc^l^ed) failed to discharge 
the burden of proof. (^Rowland, Jf) HiRALAL SaRDA 
V, Em pkror, I R. 1932 Pat. 216 = 139 I 0. 643 = 33 
CrL.J. 860 = 13 Pat. LT. 370 = 1932 Cr. C. 640= A. 
I.R. 1932 Pat. 243. 

‘S. 209 — *' I'ourt of justice ” — Manager of estate 

under Chota Nagpur Encumbered Estates Act disposing 
of chiiui — Preferring of false claim before — Offence. See 
CR. p. CODK, S 19'). lePat. L.T. 693-AI.B.1936 
Pat. 515. 

S. 209 — P'raudule fit application to execute decree 

for sunn not due — Order of attachment obtained — 
Nat use of Offence. 

Where a frautlulent application is made to execute a 
decree for a sum not due anil there an order of attach- 
ment is passed and subsequently set aside, 'he case comes 
under S. 209. {^Mukerji and Bennet, J/.) HlK- 
MATULLAH KHAN z/. SaKINA REOaM. 53 All. 416 
= IR. 1931 All. 136 = 32 Cr. L. J. 367 = 129 I.C. 
264-1931 A-L.T. 117 = 1931 Cr. C. 449=A.LE. 
1931 All. 305. 

S. 210 — B raudulent application to execute 

decree for sum not due — Order of attachment obtained—* 
Nature of offence. 

Where a fraudulent application i.s made to execute a 
decree for a sum not due ami there is on order of attach- 
ment passed which was set aside on objection being 
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made, the case comes under S. 2l0. 23 Cal. 971, Dist. 
{Mukerft and Bennet, JJ.) IIlKMATULLAH KHAN v, 
Sakina Regam. 63 All. 416 = I.R. 1931 All. 136 = 
32Cr. L. J. 367=129 I.C. 264 = 1931 A.L.J. 117 = 
1931 Or. 0. 449=A.I.R. 1931 All. 305. 

'S. 211.— Applicability — Offence under — IVhat 

constitutes. 

Falsely charging a person with having committed an 
offence is an offence under S. 211. The question of 
causing criminal proceedings to be instituted does not 
arise when the charge is specific and deliberate, {Grille, 
O. J. C. and Pollock, A. J. C .) LOCAL GOVERNMENT 
zc Mt. GiJji. 1935 Cr. C. 339 = 17 N.L.J 189-A.I. 

R. 1936 Nag. 69. 

— S. 211 — Burden of proof. 

In a Cc*se under S. 211, it is for the prosecution to 
prove in the first instance that the complaint was false 
and that there was no just or lawful ground for filing 
such complaint. It is not for the accused to make out 
that his report was true until it has been clearly travers- 
ed by prosecution evidence showing that it was false. 
{Mahade^'ayya, Jf) KUDKAPPA zv, GOVERNMENT OF 
Mysore. 38Mys H.O.R, 412 = 11 Mys.L.J. 438. 

S. 211 — Charge made — Offence under .S'. 211 is 

complete — Subsequent complaint by informant does not 
necessitate complaint of Court. 

As soon as the informant makes a false charge, the 
offence under S. 211 is complete and the injured party 
can file a complaint against him under S. 211 even 
though two months after this complaint, the informant 
files a complaint in Court. It cannot be said, merely 
because of the subsequent complaint, that the offence 
w'as committed in or in relation to any proceeding in 
Court so as to necessitate a complaint in writing of such 
Court under S. 195 {b), Cr. P. Code. 5l All. 382 and 11 
Pat. 155, Foil. {Ba, U, J.) NGA Ra SHEIN 
Emperor. 151 I.C. 185=7 RR. 43 = 35 Cr.L.J. 
1259 = 1934 Cr. C.182-A.IR. 1934 Rang. 21. 

Ss. 211 and bOO— Charge of rape by woman— 

Charge found to be false — Offience committed by woman. 

Where a woman laid a report at the Police Station 
that she was raped by some persons who were not 
named and she gave their names only subsequently in 
the complaint filed in Court and the charge was found 
to be false and the persons charged filed a complaint 
against the woman for defamation. 

Held, that what she was doing was not defaming 
these persons but bringing a (possibly false) charge 
against them. If her complaint was a false one, her 
object in making it was not to defame these persons so 
much as to harass them and cause them the inconveni- 
ence of being subject to ciirninal proceedings. For .such 
an offence S. 211, Penal Code, is the appropriate section 
and the Magistrate must comply with S. 195, Cr. P. 
Code. (Mackney, /.) SWEE ING zc KOON HAN. 166 
1.0 598 = 8 R.B. 27= 36 Cr L. J. 970 = 1935 Or.O, 626 
= A.I.E. 1936 Rang. 163. 

— — S 211 — Charge — Report to police and insistence 
on Court proceedings. 

Where a person does not confine himself to reporting 
what he knew of the facts, stating his suspicions and 
leaving the matter to be further investigated by the 
police, but definitely alleges his belief in the guilt of 
certain persons and insists that Court proceedings should 
be taken against them, it amounts to a charge within 

S. 211. {Ba U, /.) NGA BA ShEIN v. EMPEKOR. 161 
10. 186=7 R.R. 43 = 35 Cr.L.J. 1259=1934 Cr.C, 
132= A.I.R. 1934 Rang. 21. 

S. 211 — "'Charges'" — Statements made during 

investigation under Ck» XIV , Cr. P, Code. 
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Statements made in the course of an investigation 
under Ch. XIV, Cr. P. Code, are not “charges” as con- I 
tern plated by S. 211. 1 Weir, p. 193 and 31 Mad. 506, 

Ref. {Jackson, /.) KODANGI v. EMPEROR. 34 L.W. 
360 = 1931 M.WN. 1138 = 1932 Cr.C. 4 = 1361.0.= 
590 (1) = 33 Cr.L.J. 173 = I.R. 1932 Mad. 174(1) 
= A.I.E. 1932 Mad. 24-61 M.L.J. 868. 

S. 211 — Co7nplatnt under — Delay in fiUng — If 

ground for dismissal. 

In charges under S. 211 great delay should not be 
tolerated and such deliy alone is a suHiciently good 
reason for refusing to proceed with the complaint, for it 
is not in the public intere-jt that persons should be 
allowed to come forward after such delay after an alleged 
false charge has been made and to require a Court to 
■enquire into such matter. {Mackney, /.) MURUGAPPA 
Chettyar z'. K P.R.M. Raman Chettyar. 1936 
Or.O. 1269 = 160 I.C. 160 (2)=37 Cr. L.J. 243 = 8 R. 
R. 346 = A.I.R. 15 Rang. 486. 

S. 211 — Complaint under ~ No sanction neces- 
sary. 

No sanction or authority of any Court is necessary 
to the filing of the complaint under S. 211, but if any 
proceedings before a Court have preceded the filing of 
the complaint under S. 211, it cannot be filed at all 
except by the Magistrate who had the ronduct of the 
original proceedings 44 Cal. 970, Dist. (^Dunkley^ J.) 
U Sein Ywet U MaUNG Gyi. 6 R.R 257= 148 I.O. 
846=35 Cr.L.J. 802 = 1934 Cr.C 263 = A.IR. 1934 
Rang. 40. 

S. 211— Distinction detween Ss. 211 and 182 

JJ\ Code. 

Where a false charge is made to the police of a cog- 
nizable offence against a definite person, it will fall 
under S. 2ll. For an offence under S. 182, it is only 
necessary, that the information given by the accused to 
a public servant should be false to his knowledge, wheie- 
as to constitute an offence under .S. 211, it is necessary 
that the accused should institute or cause to be institut- 
ed some criminal proceedings against another named 
person, or should falsely charge that person with having 
committed an offence. 24 Mys. C. C. R. 52 ; (I9l7) M. 
W.N 875, 21 A. L.J 805; 46 A, 906 ; 9 Lah. 408, Ref. 
(^D^raiswamt ly^r^ C. J, and Srinivasa Iyer, J.) 

Muddaranga zi . Government of Mysore. 36 

Mys. H O.R. 238-9 Mys. L.J. 112. 

-S. 211— Dulse charge against two persons — Only 

one offence. 

Where a person makes a false charge against two 
person.*^, he commits only one act and the act is in laying 
a false charge and therefore he commits only one offence 
and not two, in spite of the fact that he made a charge 
against two persons. {Ba U, /.) NGA Ba Shein v. 
Emperor. 1934 Or.O. 182=161 I.O. 186=7 R.R. 
43 = 35 Cr.L.J. 1259 = A. I.R. 1934 Rang. 21. 

— S. 211 — False i harge —False accusation made to 
Police found to be false— Offic nee. 

A false accusation to the police by a person who w'as 
not it all present at the alleged occurrence complained 
of, which is found to be false, is an offence under S. 211 
{^Ferrers, J. C. and Rupchand, A. J. C EmpeROR 
V, Verhomal Kakumal. 157 I.O. 792 = 8 R.S. 34 = 
36 Cr.L.J. 1289. 

S. 211 — False charge — Institution of criminal 
proceedings — Meaning of- Report to police. 

A false charge and institution of criminal proceedings 
are not exclusive though they are not co extensive, A 
report to the police of a cognisable offence is institution 
of Criminal proceedings. But a false charge to the Police 
of a non cognisable offence is a false charge not amount- 
ing to institution of criminal proceedings. On the other 


hand, if report of a cognisable offence is made to the 
police, the machinery of the law is set in motion by the 
report, and criminal proceedings are instituted w'ithin the 
meaning of S. 211, {Almond, J, C, and Mir Ahmad, 
A.J.C.) Faiz Alam Emperor. 1511.0.816=7 
R Pesh. 37 = 35 CrLJ. 1410 = 1934 Or.O. 1317 = A. 
i I.R. 1934 Pesh. 112. 

j S. 211 — False charge— Petition to Superintend 

! den* of Polne to pro tect petitioners from extortion by 
I Police Inspector. 

I Where the petitioners had .sent in a petition to the 
; Superintendent of iVdice making allegations of extor- 
: tioii and bribery against a Police Sub Inspector and pray- 
j ing him to protect the petitioners and the Sub-Inspector 
I was put on his trial and ai quilted and the petitioners 
j w*ere pro'^ecuted under S. 2ll, 

j I/eld, that whether the allegatif)n-" made by the peti- 
: tioiiers amounted to a false t harge would depend on 
wdiether they made them with the objeit of setting the 
criminal law in motion and as theii prayer for protet tion 
could have been granted by means of some departmental 
action against the Sub Inspector witliout a criminal trial 
the alleg.itions made by petitioneis could not be luld to 
amount to a false charge, {fort tVilliams and Mallick, 
//) AunuL Hakim Khan Chagiuiuri Em- 
peror. 59 Cal. 334 = 1 R. 1932 Cal. 465 = 138 I.O. 
551 = 33 Cr L J. 631 = 1932 Cr.C. 440 = A.I R. 1932 
Cal. 511. 

— — S. 211 — Instituting maliriously false case — 
Proof of. 

The failure to prove a case by the complainant is not 
the same thing as the institution of a maliciously false 
case so as to make him liable for an offence under 
S. 211. {Mahadevayya, I.) KUDRAPPA GOVERN- 
MENT OF Mysore. 38 Mys.H.O.R. 412 = 11 Mys. 
L J. 438. 

i -S. 211 — Institution of Criminal Proceedings — 

! Application ti Magistrate under S, 144, Cr. P. Code. 

A person who applies to a Magistrate for an order 
under S. 144, Cr. P. Code, against another peison 
institut^« a criminal proceeding against that person 
within the meaning of S. 211 of the l*enal Code. {Burn, 
/.) Venkataramanjulu CHETTY V. KANNIAH 
Cheity. 1933 M.W.N. 1263. 

— — S. 211 — Institution of criminal pmeedings — 
Investigation by police. 

Investigation by a police is not criminal proceeding 
against any person and therefore setting the criminal 
law* in motion by making a charge to the police of a 
cognizable offence against a person does not amount 
to the institution of criminal proceedings against that 
peison within the meaning of the second part of S. 211. 

I 17 Cal. 574; 20 Mad. 79 and 4 P, 472, Not foil.; 2 N.L, 

! R, 119. Overr, {Macnair, J.C.^ Jackson and Subhedar 
A./.Cs.) Sultan Ahmad v. Emperor. 27 N.L, 
R. 275 = I.R. 1931 Nag. 126 = 133 1.0.398 = 32 Or. 
L.J. 1009 = 1931 Or.O. 721 = A.I.R. 1931 Nag. 134 
(F.B ). 

— -S. 211 — Institution of trimtnal proceeding— 

Making false charge — Police investigation — Proceeding 
instituted. 

The making of a false charge to the police of a cog- 
nizable offence is the institution of criminal proceedings 
within the meaning of S, 211. Where the accused by 
making a report caused the police to make an investiga- 
tion. 

Held, the accused may be said to have instituted a 
proceeding Case law reviewed. {King and Bennet, JJ,) 
Emperor v. Johri. 1931 A.L.J. 177 = 136 I.O. 277 
= 33 Or.L.J. 266 = I.R. 1932 All. 166=1931 Cr.C. 
429=A.1.B. 1931 All. 269. 
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S. 211—1 ''Sue of sumrrons — Petition — 

Omission to (]ismi»‘S — Validity of piccfdurc. See PENAL 
CODE, S. 1 82. 36 C. W.N. 16 - A LB. 1932 Cal. 383 
( 1 ). 

■— S. 211 — 0/fi/ire under — Esstnitals, | 

In order sikct ssfully to pro‘>ecute a person under j 
S. 211, it IS ne( f '.sary for the Crown to establish that his ; 
pjiniaiy intention when he made the statement w’as to j 
cau'«e injuiy to the police ofliceis mentioned by him. . 
The test is whether the person making the thaige ' 
intended to set the criminal law in motion against the 
person (haiged. {Jai ImI, J,) PHaWANI SaHAI v. 
Emj enok. 13 LaL. 668==I.R. 1932 Lah. 299f2)=-- j 
137 I 0. 157 =33 Cr.L J. 409 = 33 P.L R. 174 = 1932 i 
Cr.C. 258 = AIR. 1932 L ah. 246. 

S. ^W—OfTefice- 7'eit of. 

In the case* of an alleged false repoit, the real ques- 
tion for dec ision iswhetliei the leport made to the 
police is substantially true and what is fal'^e is merely a 
fringe to the petition or whether the substantial com- 
plaint is false and what is true is a mere fringe or in 
other words .a mere accessory ( ircumstance. This is a 
questi<;ii of fact. 5 C.W.N. 727, Kolb (^Dot aiswann 
lycr^C J, a/ul Sreeui am /yer, J.) MllDDARANCA 

(Government c)F Mysore. 36 Mys H.c.B. 238 
=9 Mys. .J. 112. 

S. 21 1-' / V( i t cdt tifis ui, del — Nc t d fet affording 

eppoiiinnty toactiiMd. 

Ci dinar iJy <i pci^t/n ought to be given an apportunity 
to show' min' e btftne he is ordtitd to be piostcuied 
under S. 211. V\ here it appears that the accused never 
knew' before he was aciuallj terved with notice what 
the report of the police (,n his information before them 
hatl betn and an w^pijlicaticn filed by him the next day 
impugning the report was rejecteil, held^ that the pro- 
ceedings against tbt accu.scd ^lunilcl be quashed. {Malltk j 
and Patterunr JJ.) SHAIKH APDb’I bA KMri^KDR, I 
35 C W.N. 1210 1932 CrC. 213=1371.0.133-33! 
CrL.J. 406- IB. 1932 Cal. 266 = A,IB. 1932 Cal. I 
287. 

[r. 36 (\W.\. 794 (795). R. 37 C.W.N. 399 (400) J 

S. 211— /be w cutii'ji— Cimplaint in tort ting — i 

Cr. P. Ccdt\S. 193(1) {P) — AfpIuahilUy, | 

The offence ( .-nti rnplated b> S, 2l 1, I.P. Code, must ! 
be divided into two parts, one is where the repoit made 
to the police led to the police investigation, which in 
turn ltd to a proceeding in a Criminal C'ourt and the 
other is, where the repoit ltd merely to a police enquiry 
but not to any pioceeding in Court. To the former 
case, S. 195 (1) (/i») of the Cr. P. (’ode will apply, but 
not to the latter case. 24 Mys.C.C.K. 52; 46 A. 906; 9 
I.ab. 408; A.I.R. 1929 Sind 115; 53 ('al. 824, Kef. to 
UKuaimumt dyer, (\J. and Sieerirasa Iyer, J.) 
ML’DDARANtiA 7>. (GOVERNMENT OF MYSORE. 36 

Mys-H C R 238 = 9 Mys L. J. 112. 

— — S. 211 — Pii^/ii of accused to prove his allegations 
fi^it — Ccnvution zviihont suck oppoi tufiity— Validity of. 

It is true that a man charged under S. 211, should be 
given an opportunity of proving his allegations first, if he 
insists on proving them. Put the conviction of an 
accuse*d is not illegal aiul need not be set aside if he be 
not given ai’ opportunity of proving his allegations first. 
UlalJ.J) NGA lU Shein Fmpekor. 1934 Cr. 
0. 182 = 151 I C 186 = 7 R.R. 43-35 Cr.L.J. 1269 = 
A.I.R. 1934 Rang. 21. 

■■ S 211 — Sifitence. 

A senttnve ( f imprisonment is ol ligafory only if any 
friminal pioetcdmg is in'-titutcd on a false charge made 
to the polite under the laiiei part of S. 211. But under 
tf e forn er part of the section, a senterce of fine only is 
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permissible. {Voraisuami lyer^ C.J. and SrinivasOf 
Jyer, y.) Muddaranga V. Government of 
Mysore. 36 Mys H C E. 238 = 9 Mys.L.J. 112. 

Ss. 212 and 216-B — Offences under — '^Harbour^ 

tng"~— Meaning of. 

Mere knowledge of the whereabouts of an alleged 
effender does not amount to “harbouring” him. A 
peifon who c^GCs not himself produce an offender or 
give information to the police of his whereabouts but 
who produces him without delay when so demanded by 
the police, is not guilty of the offence of harbouring, 
{A/.C. G/iose, J.) JaGAMSH CHAM RA MaHY v, 
Kmpfrok. 167 LC 1030=59 C.W.N. 317=1936 
Cr C. 942 = A I R. 1936 Cal. 550. 

— S. 215 — Comic tic n under — Evidence of ctimin-- 
al (fftfice i eiulting in loss of property— Necessity for. 

Jkfoie a oenv iction under S. 215 can be sustained, 
there must be evidence to show' that the loss cf the 
pic'perty was by niCans of the commission of an offence 
punishable under the Penal Code. {Maefhersen and 
Khzoaja Mahcmcd Nior^ JJ.) BaGFSHWARJ AHIR 
z/.Emfe:kok. 11 Pat. 392-LR 1932 Pat. 201 = 
139 10. 76=33 CrLJ. 709=13 Pat L.T. 732- 
1932 Cr.C. 638 = A I.R. 1932 Pat 241.^ 

— — S. 215 — Essentials of c /fence — Eiidcnce not 
I stippeUttig ccmicinv. 

j It is necessary in order to maintain a conviction under 
i S. 215 to prove that the complainant had been deprived 
■ of tl e property by an offence punishable under the 
I Code. The con/plainant, who was the owner of bullocks, 
j slated in the first information report that they had gone 
astray. Btfore the trial Magistrate he said that the 
bullocks had been stolen and that he had made a report 
to the police. It appeared that after filing the report he 
had gone to a certain person, and paid him money in 
order to secure the restoration of bullocks. 

//r/c/, that the evidence was wholly insufiicient to 
prove exclusively that an offence punishable under the 
Penal Code had been committed in respect of themi*5S- 
ing bullocks. 6 I C. 250 and 9 P.K. of I9l5, ReC 
{.Agha Haidar, y.) AKRaK v. EmrkROR. I.R. 1931 
Lah 465=131 1.C. 369 = 32 CrL.J. 729-92 P.L.R. 
38 = 1931 Cr.C. 269 = A.I R. 1931 Lah. 157. 

' ' 8. 216 — Offence under — Evidence — Wkat prose 

cut ton should prove. 

Where the accused merely undertakes to endeavour to 
trace out and restore the lost property on payment of 
some remuneration, then upon this circum^-tance alone 
the accused cannot be said to be guiltyof an offence under 
S. 215, unless over and above that , the prosecutioiv 
proves that the property has been lost by the commission 
of an offence and that the accused is endeavouring to 
screen the offender from ju'^tke and is not using all 
means in his power to cause the offender to be appre- 
hended and convicted of the offence which he has com- 
mitted. Offence held not to be made out on facts. 
(Ba;pai,J.) Ram Naresh Kai Emperor. I.R. 
1931 All. 762=1331.0. 800 = 32 Cr.L J 1072=1932 
A.L.J. 103 = 1931 CrO. 1046 = A.LR. 1931 All 710. 

S. 215 — Offence under — Ingredients. 

The important point under S. 2l5 is that the offender 
should know' the criminal and screen him from justice. 
It is not an offence to take money from another in order 
to help him to find stolen property and to convict the 
thief. In order that the act should come within the 
scope of S 21 5, there should be evidence first, that the 
property has been stolen, second, that the accused knew 
the criminal, and third, that he has failed to use all 
means in his power to cause the offender to be appre- 
hended. (Ferrers, J.C. and Rupchand A.J.Cf) HaJI 
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Jan Mohamad Emperor. 158 1.0. 498 = 8 R.S. 
63 = 36 Cr.L.J. 1464 = 1936 Or.C. 623=A.I.R. 1936 
Bind 105. 

— S. under — Whit should be proved. 

Where it was clear that money was demanded and 
paid on account of helping the complainant to recover 
his stolen boat, 

Held^ that the case fell under S. 2l5 and that it was 
not necessary for the prosecution to prove further that 
the accused had screened or attempteil to screen the 
.persons concerned in the theft of the boat from legal 
punishment. (^Packridge and Patterson, //.) \RMAN 
Ullaz/. Emperor. 6I.R (Cal.) 117 = 145 1.0.669 
=S4 0r.L J. 1015 = 37 O.W.N. 360-1933 Or.C. 963 
= A.I.R. 1933 Oal. 699. 

S. 215 Exception — Appltcabtitty — Onus of 

proof. 

Once the elements of an offence under S. 2l5 have 
been establisiied by evidence, the onus of proving that 
the person chargetl is entitled to the benefit of the ex- 
ception IS on the defence. {Panchrid^e ani Patterson, 
J/.) Arman ULLA:^ Emperor. 6 I.R. (Cal ) 117= 
145I.C. 569 = 34 Cr.LJ. 1015 = 37 C.W.N. 360 = 
1933 Cr.C. 963 = A I.R. 1933 Cal. 699. 

• Ss 217 and. 218 — Conviction under — Essentials 

for— No proof of definite offence committed neces;ary, 

Ir is not necessary, for a conviction under Ss. 2l7 and 
218 to establish, as in the case of a charge under S. 201 
that an offence had actually been committed. It is suftici 
ent if the circumstances are such that a reasonable in- 
ference can be tlrawn tlierefrotn that the accused had a 
certain knowledge at the time he did the act, namely, a 
knowleilge that he was likely by his act to save a pers in 
from legal punishment. Whether the accused had this 
requisite knowleilge or not can be inferred only from the 
circumstances of the case, {hfalltk and Pemfry, Jf.) 
Emperor v. Mathuranaph De. I.R, 1932 Cal. 561 
= 33 Or L J. 657 = 139 I.C. 89 = 1932 Or.C. 881 = A. 
I.R. 1932 Cal. 850. 

— — S. 218 — Fiilse entry in Khasra by patwari — 
Offence, 

Where a patwari who is responsible under R. 98 of 
the Eand Recouia Manual for the aciuiacy of all entries 
in the Khasra omits to show the possession of a certain 
person which was actually delivered to him by the Civil 
Court Amin in the patwari’s piesence, and instead makes 
an entry showing no change of pos-session, he is guilty 
of an offence under S. 218. {/Sennet, /.) CHAN DR A- 
BHAN Lal 7^. Emperor. 159 I.O. 531 = 1935 A.W. 
R. 1086-1935 A. Cr.C. 216 = 1936 A.LJ. 1083=37 
Or.LJ 131=8B.A. 463 = 1935 Cr.C. 1198-A.I.R. 
1935 All. 968. 

S. 223 — Offtnee — Negligence — Onus of proof — 

Duty of prosecution to prove duties of public servant 
{accused) — Failure to prove — Conviction — If sustain- 
able. 

Under S. 223 it must be shown that there was negli- 
gence on the part of the public servant who is accused 
of the offence and that the escape was the consequence 
of such negligence; and before the question of negligence 
can be decided the Court must know wh.at the duties of 
the public .servant in question are. The burden of prov- 
ing the Same is on the prosecution, and if the prosecu- 
tion fails to prove the same, the Court cannot find neg- 
ligence In such a case no conviction under .S. 223 can 
be sustained. {Lord Williams and Jack, fj.) RUR 

Singh 2 / Emperor. 164 I.C. 265 = 37 dr.L.J. 918 = 
*9BC. 184=40 0 W.N. 61. 

— Ss. 244 and 22b— Arrest by police-officer — 
Jiesistance to invaltd warrant — Effect of. 


PENAL CODE (I860), S. 225. 

Per Dhavle^ J , — If a constable in effecting an arrest 
specifies a certain power W’hicli proves to be wanting, 
resistance to him or escape from his custody constitutes 
no offence. So if a constable notified to the accused 
th.it he was executing a warrant for his apprehension, 
and that warrant turns out to be invalid, the ariest is 
not valitlated by the fact that unilei S. 54 (I), the police 
officer was empowered even witliout the aid of any 
warrant. Resistance ])y the accused tv) such arrest con- 
stitutes no offetiLe, 47 M. 442, Foil. {Stroope and 
Dhivle, //.) Kak'iik Chandra Maii v v. E.mpekor. 
IR. 1932 Pat. 190 = 138 I.C. 844 = 33 Cr.L.J. 706 = 
ISPat.L.T. 135 = 1932 Cr.C. 347 - A.I.R. 1932 Pat. 
171. 

Ss. 224, 225 and 353 — /''Is H'lit tills f ?r proof by 

prosecution. 

It is essential for convictions under Ss. 224, 225 and 
353 that the prosecition should show th it the apprehen- 
sion or arrest made or .Utenipted by the police officer 
was lawful in every way. 

Per Dhavle, J, {Scroope, I'ontia): — Wliere the 

warrant of arrest was signed — not by the Magisirate who 
took cognizance of the case — but by another ‘for* him, 
the wan ant is invalid and the accused cannot be con- 
victed for resistance to lawful aiithoiity. {Scroepe and 
/)havle^ JJ.) KaKTIK Ch \NDRA M aitv IiMPEROR. 
IR 1932 Pat 190 = 138 1.0. 844 = 33 CrL.J. 706 = 
13 Pat.L.T. 135 = 1932 Cr.C. 347 = A.I.R. 1932 Pat. 
171. 

-S. 224 — Resistance to apper/icnston by police — 

Offence con ( tituted. 

Where a person resists being apprehended by not 
allowing the police to remove him in lespcct of an 
alleged offence, he is guilty undei S. 224. {Jai /.al, /.) 
Partap Singh v. Emperor. IR 1932 Lah 712= 
140 I.C. 442 = 1932 Cr.C. 922 -34 Cr.L.J. 25 = 33 P. 
L.R. 1071 = A I.R. 1932 Lah. 615 (2). 

Ss. 224 and 225 — Warrant signed by one Magis- 
trate JoP another Execution — Resistance to. 

Per Courtney- Terrel f C. J. (concurring with 
Scroope, J, and di.ssenting from Dhaide, J.)i — A 
wairant signed by a Magistrate duly empowered in 
that behalf during the absence of the Magistiate who 
took cognizance of the offence .and ilirucled the issue of 
the warrant is legal and resistance to the execution of 
that warrant is an offence untler the J’enal Code. 
{Courtney ^Terrell, C.J.) KARTICK Chandra MaITY 
V. Emperor. 13 Pat.L.T. 167 = 142 I C. 192 = I.R. 
1933 Pat. 129 = 1932 Or.C. 351 = A.I.R. 1932 Pat. 
176. 

S 224, Expl. — Scope — Sentence under section — 

If to be consecutive to that for main offence. 

There is nothing in the Explanation to S. 224, which 
requires that a sentence of imprisonment under S. 224 
must be made to run consecutively to a sentence imposed 
for the main offence of which the accused is convicted. 
A concurrent .sentence is none the less an additional sen- 
tence; and therefore a distinct and sfcj)arate sentence un- 
der the section made to run concurrently with that for 
the main offence is not illegal, {/leaumont , C.f and 
Mackisn, /.) EMPEROR v. ChOKHU Yk.SU. 36 Bom. 
L.R 963 = 163 10 34 = 7RB. 211=36 OrLJ. 282 
(l) = 1934 0r.C. 1332 = A.IR 1934 Bom. 462 (1). 

'3. 225 — Lawful custody — Custody of Village 
Chaukidar {C.P.). 

A Village Chaukidar is a police officer under the 
Chota Nagpur Rural Police Act, 1914, entitled to receive 
into custody a person arrested under S. 59 of the Code 
of Criminal Procedure and to rescue the accused from 
his custody is an offence under S. 225 of the Penal 
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Code. {Rowland, /.) CHOlU HaJJAM v, EmPEROR- 
I.E. 1932 Pat. 171(1)- 138 I.C. 95 = 33 Or,L J. 672 
= 13 Pat.L.T. 321-1932 Cr.O. 495 = A.I.R. 1932 
Fat. 214. 

Ss. 226, 332 and 149 — Unlawful assembly— 

Common object not to ccmmit grievous hurt— Grievous 
hurt caused but by whom caused not known — Conviction 
under S. 332. PENAL CODE, SS. 332, 225 AND 
149. 144 1C. 67-A.I.R. 1933 Lah. 169. 

S 225 B — Attempt to escape — Refusal to accom 

pany batltff. 

Where a person after arrest by the bailiff refused to 
accompany him but sat on the ground, his action is a 
mere passive one and does not constitute an attempt to 
escape, {llarrtson and IMltp Rtngh^ jjf) SANTA 
Singh v. emperor. IB. 1933 Lah. 370 = 143 I.C. 
649-34 Cr. LJ. 632-34 PLR. 668 = 1933 Cr. C. 
221 (1) = A.l.R. 1933 Lah. 128 (1). 

— -S. 225-3— Complaint — Rt^hl to make. 

AUhougn in lases under S. 225- li the proper person 
to make the complaint is the r fticer fiom whom the 
e.scape or rescue has been effected, still a complaint by 
another person awaie ot the facts is not a nullity. 
{Coldstream, J.) Mehu SlNGH FMPEROR. 6IR 
(Lah) 222 = 144 I.C. 387-34 P.LR. 1020=35Cr. 
L.J. 8G = 1933 Cr.O. 1178 (2) = A.I.R. 1933 Lah. 
884 

Ss. 225“B and 353 ’Illegal Warrant — Practice 

to sign in ab^jence of autliorizition — No ccnviclion under 
Ss. 225-P and 353. See PENAL CODE S. 353. A.I.B. 
1934 Mad. 206 = 66 M.L.J. 408. 

^ ,225-3— Invalidity of warrant — Omission to 

me niton name of accused — Release of person arrested* 

A wall ant must be issued to some per.son for execu- 
tion and where no name or description of that person is 
given in the wan ant, the person ai rested can have no 
knowledge lliat the poisons, who present the warrant, 
are legally authorised to do so. It is immaterial that 
the person wlio is arrested is unable to read the warrant 
and has no knowledge .ib to whether the warrant is or is 
not properly filled up but it is the duly of the Court to 
issue a W'arrant in proper form and where a warrant is 
incomjilete the subsequent release of a person ai rested 
undei such a wan ant is not an offence under S. 225-B 
{Pullati and Thom, JJ.) EaTTU z'. EMPEKOR. 1932 
A.L J. 1073= 14 L.R. 9 (Or.)- 1 R. 1933 All. 139- 
142 I C. 887 = 34 Cr.L.J. 465=1932 Cr.O. 940-A.I. 
R. 1933 All. 692. 

S. 226 B — lawful apprehension — Illegal 

warrant — Resistame to execntion—Offence zvkether con- I 
stituted. 

Whtre there is no proper delegation by the officer em- 
powered to execute a warrant of arrest, there would 
be no lawful apprehension within the meaning of S. 225- 
11 and a peii>on resisting or obstnicting the execution of 
the warrant cannot be ronviited under S. 225-li. 
{Sulatman, Jf) JaGANNaTH EmPEROR. I R. 
1932 All. 611=14010. 118 = 38 Cr.L.J. 887 = 13 L. 
R 86 (Cr.) = 1932 A. L.J. 179 = 1932 Cr. O. 226= A.I, 
R. 1932 All. 227. 

S. 225'B — Lawful custody— 'Order directing 

debtor to pay deif niton batta for two days — Batta paid 
— Escape of debtor. 

The orclei under O. 21, R. 40 of the C. P. Code need 
not be in wnting and when the Court acting under the 
proviso to rule 40 (5) dbccts the judgment-debtor, when 
arrested, to pay detention batta for two days, it means 
he is allowed two days in order to allow him an oppor- 
tunity to satisfy the decree but he is in the custody of 
the officer. If he escapes during that period, he is 
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guilty of an offence under S. 225-B of the Penal Code- 
(Bardswell, J.) AUDINARAYANA ReDDI v* EmPEROR 

I. R. 1933 Mad. 206 (2) =142 I.C. 242 (1) = 34 Cr. L. 

J. 284 =1932 M.W.N. 1222 = 1933 Or. C. 346 (1)-=^ 
A.I.B. 1933 Mad. 278. 

S. 226-B — Resistance to public servant — Vali- 
dity of — Mistake by executing Court — Warrant not 
I defectti'c in form* 

1 Even though under O. 21, R. 37 the Court might 
I have acted in an entirely unjudicial manner in issuing 
a notice to the debtor to appear and also a warrant for 
I his arrest at the same time, where, however, the 
I warrant is complete in itself and exhibits no defect oi 
1 form, it is no duty of the cliicer of Court to review the* 
discretion of the Court. His duty prima facie is to* 
execute the warrant and it is no justification for resis- 
tance to the public servant that the executing Court 
made a mistake in issuing the wan ant. 8 C. W. N. 548, 
Foil. {CourtneyTerrell, C./.) PUNA MAHTON z/. 
Emperor. 11 Pat. 743 = 13 Pat. L.T. 602- 142 I.C. 
160 = I.B. 1933-Pat. 126 = 34 Cr. L.J. 269-1933Cr. 
C.853=A.I.R. 1932 Pat. 316. 

S. 227 — Conditionally released piisoner — Vtola- 

I iion of terms — Penver of j at I authorities, 

I Under S. 227 it is for Court to decide whether a- 
1 conditionally released prisoner had violated the condb 
I tions on which remission was granted to him and until 
' he has been found guilty under S. 227 it is not for the 
jail authorities to say that he had committed an offence. 
{Baguley, J.) Emperor v* Nga PO MiN. I.B. 1933 
Rang. 46 = 142 I.C. 728 = 34 Cr. L.J.447-1933 Cr.O* 
276= A.I.B. 1933 Rang. 28. 

S. 228 — Proceedings for contempt — Naitirc and 

stage of judicial proceeding — Specification nccesmry— 
Criminal I^rOi^cJure Cede {V of 1898), 48l (2). 

For initiating proceedings for contempt under S. 228, 
I. P. Code. It IS necessary to bear in mind th© 
mandatory piovisicns of S. 481 of the Cr. p. Code. 
The record nmst deary show' the nature and the stage 
of the judicial proceedings in which the interruption on 
insult occurred. Omisssion to set foith the particulars 
as required by S. 481 (2) is not merely an irregularity 
but is fatal to the proceedings. {Niyogi, A.J.C.) RAM 
Lal z'. Emperor. I.B. 1931 Nag. 172= 134 I.C. 684 
-32 Cr. L.J. 1221-14 Nag.L.J. 106 = 1931 Cr . C. 
831-A.I.R 1931 Nag. 193. 

S. 228 — Disobedience of order of Court— Offence 

ivheiher constituted . 

The widowed mother of a minor girl had remarried 
and thereupon her sister applied to the Court stating 
that the minor giil should be removed from the custody 
of the mothei. The applicant was diiected to take 
charge of the minor and she undertook not to marry the 
minor without the permission of the Court. Subse- 
quently the mother under whose custody the minor 
continued got the minor married without the permission 
of the Court. 

Held, (1) that the mother was not guilty of an offence 
under S, 228, I. P. Code; the insult or interruption of a 
public servant while sitting in a judicial proceeding is 
not a phrase which applies to mere disobedience of an 
order of the Court; (2) that the accused might be 
proceeded against under the Contempt of Courts Act. 
Contempt proceedings not launched. {C our tney-T errell , 
C* /. and Rowland, /.) KaUI.ASHIA v. EmPEROR. 
12 Pat. 1 = LB. 1933 Pat 231 = 144 I.C. 361 = 34 
Cr.L.J. 770^14 Pat. L.T. 605 = 1933 Cr. 0.313 
-A.I.R. 1933 Pat. 142. 

■ 8. 228 — Insult to Court — Assessor appearing in 
improper dress — Offence. Offence under S. 228, 1, P, 
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Code and 480 Cr. P. Code, Cr. P. CODE. S. 480. 
S5 Bom. L.B. 1025=^ A.I.B. 1933 Bom. 478. 

’ — Ss. 229 AUd 300 — Culpable honitctde and murder 

An offence may amount to culpable homicide but not 
murder even though none of the exceptions in S. 300, 
I.P. Code, are applicable to the case, as wheie the 
accused, when he strangled the deceased, may be im- 
puted the intention of causing such bodily injury as is 
likely to cause death, yet it is defficult to say that he acted 
with the intention of causing such bod'Iy injuiy as he 
knew to be likely to cause death, or as is sufficient in 
the ordinary course of nature to cause death. {Srwas 
iava and Thomas, //.) Raja Ram v. Emperor. 10 
Iiuck. 664r 154 I.C. 93 = 7 E.O. 434 = 36 Cr L J. 454 
«19360.W.N. 140 = 1936 Cr. C. 439-A.lE. 1936 
Oudh 239. 

S. 235 — Possession — Pox containing counter- 

fetUng materials accessible to accused as well of others, 

A police party raided a ceitain kotha belonging to the 
accusd. A tin box was found in it and a number of 
articles which are used for the purpose of counterfeiting 
coins, weie found in the tin box. One other person was 
also living in the kotha of the accused. He was a grown 
up man and had got a wife and Iw'o childien. The 
kotha was accessible both to the accused as well as to 
that other person, 

Held^ that it could not be said with any degree of 
certainty that the kotha was in the possession of the 
accused alone. No articles having been recovered from 
the box which would go to connect the accused with it, 
and there being no e\iclence whatsoever to show that 
the accused was in any way aware of the contents of the 
tin box, the conviction under S. 235 could not be upheld 
(^Agha Hatdiir, /.) MahOMED bAKHSH v, EmpekoR. 

1936 CrO. 39 = A.IR.1936Lah.39. 

S. 235 — Risident of house — Liability of subordi- 
nate member of family. 

Where instruments and materials are found in the 
house and it is sought to fix responsibility upon any 
member of the family except the head of it, it i.s 
necessary to prove that possession and control were with 
the subordinate member alone 01 with him also This 
rule applies in the case of a wife living with her husdand. 
The mere fact that she knew that certain implements 
and materials were in the possession of her husband and 
also where they weie to be found does not necessarily 
indicate that she herselt was in subordinate possession 
or in any kind of possession of them. (Maepherson and 
Agarwala, JJ.) LaCHMINIYA THAKUR/MN v, EM- 
Peror. 6I.B. (Pat.) 267(1) = 146 I.O. 474 (1)=14 
Pat. L.T. 266 - 36 Cr. L.J. 9 = 1933 Cr. C. 738= A.I. 
B. 1933 Fat. 272. 

8s. 239 and 240 — 01fefu.es under these sections 

separate and distinct — Double convictton and conse^ 
cutive sentences proper. 

Offences made punishable under Ss. 239 and 240 are ; 
separate and distinct offences and S. 235, Cr. P. Code, 
permits of double conviction and consecutive sentences, 
for in this case S, 71, I.P. Code, is obviously not appli- 
cable; S. 7l applies only W’here there is an offence made 
up of parts, any of which parts is itself an offence. 
{^Middleton, J, C, and Saaduddin, A /.C.) GOPI 
Chand V, Emperor. 6 I.B. (Pesh.) 12 = 3934 Cr. C. 
7=146 I.C.7=A.I.B. 1933 Pesh. 99. 

— ■ 8. 243 — Offence under — Proof — Discovery of 

counterfeit coins. 

Where certain silver pieces of the size of a rupee 
were found along with counterfeit rupees all bearing the 
same year and it was shown that alt the coins were con- 
cealed under bhusa in a locked room of which the accus- 
ed had the key. 
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Held, that S. 114 of the Evidence Act created a pre- 
sumption of guilt against the accused and that he w^as 
liable to be convicted under S. 243, 1. P. Code. (^Raza 
and Smith, JJ.) EMPEROR bANGRAM. LB. 1933- 
Oudh 167=143 1.0. 152=34 Cr.L.J. 646 (2) = 90. 
W N. 1198 = 1933 Cr.O. 113 = A.I.B. 1933 Oudh 86. 

S. 243 — Requisites of offence^Presence tn house 

containing counterfeit coins. 

The mere fact that the accused resided in the house 
in which the counteifeit coins were found without any- 
thing more to show that the accused was aware of the 
existence of those coins is not sufficient to justify a con- 
viction under S. 243. {Purn, J ) MaHALAKSHMI v. 
Emperor. 1933 M W.N. 222 (2). 

S. 263 — '‘'Used" — Mtamng of — Offemc tinder'-^ 

Ingredients, 

E'or an offence under the 1st part of S. 263, 1. P. 
Code, it is necest-ary to prove fraud or an intent to cause 
loss to Government; under the 2nd part of the stction,it 
is sufficient to prove that the person in whose possession 
the stamp is found knew tiial the mark put upon it for 
the put pose of denoting th.it it has been used had been 
erased or removed from it. It is not necessaiy to prove 
that his possession was fiaudulent or with intent to 
cau‘«e loss to Government. Nor is it necessary to prove 
that the erasure of maiksor impressions was clone by the 
accused or that he had any connection with that. Put 
it has to be proved that the stamp had been affixed to 
some document and had been n‘‘ed fur revenue purposes; 
“j^sed'' in the section means ii^-ed uj)on documents 
requiring to be stamped in accordance with law, t,e,, 
documents which by-law are requiied to be stamped. 
(^Lort IVtllams and Jack, JJ.) SUPERINI'KNDENT AND 
Remembrancer or Legal akfaiks, Penoal 
Razlar Rahaman. 1641.0, 12 = 37 Or.L.J. 923 = 

9 R.O. 193 (2)-- 39 C.W N 642. 

S. 266 — Use of false wet ght— Proof of fraudu- 
lent intention necessary. 

The gist of the offence under .S. 265 consists in the 
fraud and the intention to cheat. Such knowledge of 
falsity of weight and the intention to cheat may often 
be incapable of direct and positive proof, and may have 
to be gathered from the attendant circumstances as 
w’ell as the conduct of the accused. Though it is the 
primary duty of a vendor to take reasonable care that 
the weights he employs are correct and puma facie the 
use of incorrect measures may give rise to suspicion if 
not a presumption against the accused, the adverse infe- 
rence is alw’ays open to rebuttal, as otherwise every case 
of possession or user of wrong weights and measures 
will necessarily have to end in conviction. {Rama Rao 
! and Sreemvasa Iyer, JJ) GOVERNMENT OF Mysore 

Chennaveeriah. 36 Mys.H.O.R. 334 = 9 Mys. 
LJ. 387. 

S. 266 — Offence under— Intention to defraud — 

Proof, 

Under S. 266 it is necessary to prove that the measure 
was known by the accused to be false and that he 
intended to use it fraudulently and it is open to doubt 
whether the mere possession of a false measure by itself 
could be held to be sufficient evidence of fraud. 
{Mahadevayya, O, C. J. and Ramachandra Rao, /,) 
Mahomed issuff, in re, 11 Mys.L.J. 291. 

S. 268 — Annoyance— Meaning, 

Per Mukerji, /. — The sort of annoyance which S. 268- 
contemplates is not the kind of annoyance which the 
religious ideas of a class of people may suffer on account 
of an otherwise innocent act of another section of the 
public such as the playing of music by Hindus at the 
time of worship. {Mukerji and Bennet, JJ,) JANKI* 
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Prasad v, Karamat Husain. 63 All. 836 =» 137 
1.0 687=I.R 1932 All. 333 = 1931 A.LJ. 624- A.I. 
B, 1931 All 674. 

S. 268 — under — Whit constitute t — When 

complete. 

The offente of public, nuisance as defined in S. 268, 1. 
P. Ojde, consists in the doing of any act or illegal omis- 
sion which cau'-es any injury, danger or annoyance, etc. 
and the offence is complete when an act of the nature is 
committed or when there has l^een an illegal omission of 
the kind. i^Pandrang Row, J.') SrekraMAMURTHY, 
In re 164.iC. 146 = 7 R M 416 --36 Cr.L.J 467 = 
41 L W. 82 * 1935 Or.O. 227 = A.X.R. 1935 Mad. 189 
= 68M.L.J. 211. 

— — 'S 268 — Public — If itiiluics a community. 

In viewgf the definition of the word “public** in S. 12, 

I. P. CodQ, the Muslim community or the Muslims of 
the neighbourhood would be included in the word ‘pub- 
lic’ which is used in the expression “public nuisance” 
in S. 268, I. P. Code ( C.J. and Zta-ul- IJasan^ 

J. ) Raohuhar?^ Madari. 157 10 638 =8 BO. 
28 = 1936 O.W.N, 899=AIB. 1936 Oudh 154. 

S. 268 — Public nuisance — Making constructions 

upon publu road. 

Making constructions upon a road which is u'^ed as of 
right by the public would constitute a public nuisance. 
{Ktntty C.J. and Zta ul-llas>in^ J,) KaOHUBAR zi. , 
Madari 167 10. 638 =8 R.O. 28 = 1935 O.W.N. 
899 = A.I R 1036 Oudh 154 

S. 273-P losecution under — Proceedings result- 
ing in destruction of fowl under S. 287, Bihar and Orissa 
Municipal \ct. See BiHAK AND OrrsSa MUNICIPAL 
ACT, S. 287. A.I.R. 1934 Pat. 113. 

S. 273 — Sale of noxious food — Prosecution i 


I PENAL CODE (1860), S. 282. 

j complainant had not been driving his car at an excessive 
1 speed, 

I Ileldy that accused was not guilty of negligence. 3 
I All. 776, Appl.; A.I R. 1926 Cal. 300, Ref. {Pa U, /.) 
i Robson v. Emperor. 152 1 0. 699 =36 Cr.L.J. 178 
= 7 RE 170-1934 Cr.C. 838 = A I.R. 1934 Rang. 

; 194. 

I S. 279 — Person usinz road mud allow also 

others to do so — Persons loitering on road are expected 
to make way to motorist especially zohen he is seen ap- 
proaching — Driver ts not bmnd to stop because he is 
signalled — Person cuniut stand on the ivay zuhile driver 
ts pulling up —High zvay. 

Theie i-. a duty on every user of the road to make a 
reasonable use of it for the purposes of passing along it, 
and to allow others to do so al-so. A person driving a 
motor car has a right to expect that the persons negligent- 
ly loitering on the road would make way for him, espe- 
cially when he sees that they are aware of his approach. 
Even w’hen they signal to him to stop he is not bound to 
do so. He has the right to assume that they would get 
out of the way when they see him ignore theii signals. A 
man is not expected to stand obstinately in the way 
while a driver is in the process of pulling up. A car 
cannot be stopped in a few feet, especially when it is a 
heavy one like a motor lorry. {Pirnan ftoxcy A^J.Cf) 
Emperor z/. HomnaRain. 30NLR. 317 = 6 R.N. 
186=148 I C. 641 = 35 CrLJ. 696 = 1934 Cr.C. 272 
= A.IR. 1934 Nag, 65. 

*S 279 — Rash driving — Driving on zvrong side. 

It is not always necessarily rash and negligent to 
drive on the w’rong side of the road. Much would 
depend upon other conditions. (Smith and Allsop^ JJ.) 
Ram Sewak 7A Emperor. 6 I.R. (Oudh) 79 = 146 
I.C. 28 = 34 Or LJ 1154= 10 0 W.N. 823 = 1933 Cr. 


under Municipal Art — Whether bars prosecution under 
Penal Code, 

The olijeit of 3s. 287 and 288 of the Bihar and 
Orissa Municipal A<'t is not so much the punishment of 
the persons in po^session of the noxious food as the 
prevention of its sale to the public and such action 
cannot affect the liability of a peison found selling such 
food to be proceeded against under S. 273, 1. P. Code. 
{Fazl Alt/j.) MaDAN LAL 7/. liMPEKOR. 147 I.C. 
467 = 6 E P. 354 = 35 Cr.L.J. 431 = 14 Pat L T. 669. 
— — S. 279 — Applicability — Driving vehicle to the 
danger of its occupants. 

S. 279 is designed to punish persons who drive vehicles 
or ride on any public way, to the danger not only of the | 
persons on the road, but also to the passengers in the 
vehicle itself which is being rashly or negligently driven. ; 
The words “any other person” in the section are wide I 
enough to include the occupants of the vehiile itself 
{Smith,/.) Ejaz Ahmad v Emperor. 168 IC. 
336- 8 R.O. 86 = 36 Cr L.J. 1362= 1936 O.W.N. 
1026 = 1936 Or. C 270 = A.I R. 1936 Oudh 148. 

"8 21^~~Criminal negligence defined — Accident 

in spite of pt ecanttons. 

Criminal negligence is the gross and culpable neglect 
or failure to exercise that reasonable and proper care to 
guard against injuiy either to the public generally or to 
an individual in paiticular which having regard to all 
the circumstances out of vs hich the chaige has arisen, it 
was the imperative duty of the accusetl person to have 
adopted. The appellant was t>ii the wrong side of the 
road, but he took all po.ssible precautions by driving his 
car slowly and by putting his hand up to give his signal I 
to the complainant when he saw’ the complainant’s car 
coming on from the opposite direciion at an excessive 
gpeed ; but in spite of all this, the unfortunate accident 
Recurred. This accident would not have occurred if the 


I C. 1275 A.I.R. 1933 Oudh 391 

, S. 279 — Rash driving — Speed of 30 miles in 

I straie,kt and open road. 

I On a straight and open road, a spead of 30 miles 
cannot necessarily and of it'^elf be described as an ex- 
cessive and ra^h speed (Smith and Allsop, JJ.) RAM 
Sewak Emperor. 6IR (Oudh) 79 = 146 I.O. 28 
= 36 CrL.J. 1154-10 OWN. 823 = 1933 Cr.C. 
1275 = A.I.R. 1933 Oudh 391. 

S. 279 — Rash or negligent act — Driving motor 

car tn violation of rules — Nature of offence. 

S. 16, Motor Vehicles Act, has not any necessary 
ingredient of rashness or negligence in it and R. 27, 
Motor Act rules, merely lays clown the rule of the road, 
breach of which need not necessarily involve rashness or 
negligence; consecjuently where rashness or negligence 
enters into the offence, the conviction under S. 279, I.P. 
Code is not only proper but more appropriate. (Sulai- 
man,/) JlWA RAM v. EmPEROR. I.R 1932 All. 
'219 = 136 10. 671 = 33 CrLJ. 309 = 19.32 A.L.J. 

1 519 - 12 L R. 168 (Or.) = 1932 Or.O. 89 = A.I.R. 1932 
! All. 69. 

} S. 282 — Overloading by boatman — No precaution 

I by lestee to prevent — Criminal negligence. 
j Where the lessee of the fishery did not take proper 
I prccations to ensure that his manfhts did not overload 
I the boats and though he knew that overlc^ading was very 
common and that in monsoon time, it would be dan- 
gerous, he allowed the manjkis to load the boats in any 
way they liked held, that it w’as culpable negligence on 
his part to leave the loading to the boatman and that 
he was rightly convicted under S 282 of the Penal Code. 
(Nasim Alt J.) TOFAIL AHMMED Mia v Em- 
PEROR 15110. 660 = 61 Cal 253 = 38 O.W.N. 200 = 
36 Or L.J. 1373 = 7 B.0. 163 = 1934 Cr.C. 696=A.I.R 
1934 Cal. 490. 
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PENAL CODE (1860), S. 283. 

■' 8. 28S — Offence under — Intention — If a neces- 

sary ingredient — Public nuisance — Obstruction to 
traffic — Placing of charpoy on road — Offence, 

S. 283, I. P. Code, does not refer to any public nuis- 
ance or to the intention of the accused. It deals with an 
offence affecting the public health, safety, convenience, 
decency and moials, and it is enacted to protect persons 
in the exercise of their public right. A public nuisance 
may be caused without any deliberate intention of caus- 
ing it; and neither S. 283 nor S. 290 refers to any inten- 
tion on the part of the accused. An obstruction may be 
caused by negligence. Where the accused therefore 
places a charpoy on a public road, and it obstructs the 
right of way of person passing along the road, he is 
guilty of an offence under S. 289, though he may not 
deliberately intend to cause obstruction. \Kendatl^ /.) 
RAM Krishna v. Emperor. 7 RA. 1049=^156 

1.0. 39 = 36 Cr.LJ. 893 = 1935 A Cr.C. 162 = 1935 
A. W R. 814=1935 A.L.J. 1057 = 1936 Or.O. 876 (1) 
= A.I.R. 1935 All. 746(1). 

S. 290 — Letting of clean water on to public Road 

— Whether amounts to public nuisance. 

The original complaint was that the water let out into 
the public steet was “filthy." That case the lower court 
did not accept but convicted the accused on its own opi- 
nion that the letting out of any kind of water, clean or 
diity, onto the public road would constitute a public 
nuisance. 

Held^ that it was not open to the lower Court thus to 
give evidence, so to speak and that the conviction could 
not be supported. Whether letting of clean water on 
to a public road is a public nuisance will depend on 
various matters, e g,^ the quantity, the frequency of the 
act, the locality, the feelings of the ordinary public who 
frequent the locality, etc. {Wallace, /.) ManikkaM 
PILLAI V. Emperor. 1932 M.W.N. 111. 

— — S. 290 — Public nuisance— Conviction for — In- 
tention — If necessary. See PENAL CODE, S. 283. 156 

1.0. 39 = A.I.R. 1935 All. 746 (1). 

S. 291 — Proceedings for offence under — Acqmtta 0 

— Freih proceeding for offence under S. 188, f,P, Code 
— Aleed for sanction. 

Where a person has been proceeded under S. 291, 
Penail Code, for flagiant disobedience of an order of the 
Court to discontinue a nuisance and acquitted before 
anything can be done against such person under S. 188, 
Penal Code, a complaint is necessary under S. 195, Cr. 
P. Code and S, 403 is no bar to such proceedings. 
{Harrison, /.) ChuhaU v. EmfeROR. I.R. 1931 
Lah 160 = 129 1.0 224 = 32 Cr.LJ. 253 (1) = 1930 
Cr. C. 1231 = A.I.R. 1930 Lah. 1056. 

— '8. 292 — Test of obscenity. 

The test of obscenity is “whether the tendency of the 
matter charged as obscenity is to deprave and corrupt 
those whose minds are open to such immoral influences 
and into whose hands a publication of this sort may 
fall". The test is not whether the book has a harmful 
effect On men of wide culture and character, but how 
does it affect the young of either sex w'hose minds are 
impressionable. If the bulk of the book is taken up 
w'ith obscene and indecent details bout unnatural sexual 
vices, the impression created in the reader’s mind is not 
counteracted by pious remarks occasionally interspersed 
as to the ruinous effect ot the vices {Jack and Mitter, 
JJ.) Kailash Chandra Acharjya v. Emperor. 
60 Cal. 201 = 1 R. 1932 Cal. 623 = 139 1.0. 461 = 33 
Cr.LJ. 771 = 66 O.LJ. 123 = 36 C W.N. 985=1932 
OrC. 608 = A.I.R 1932 Cal. 651. 

S. 292 — Test of obscenity - Motive. 

The motives which the accused had in publishing the 
book are irrelevant in considering the obscenity of the 

Q. D.- II— 151 


PENAL CODE (1860), S. 294-A. 

book. The motives may be taken into account as 
regards the question of sentence : but whether it is obs- 
cence or not depends on the material itself and not upon 
the reasons for its publication. “That you shall not do 
evil that good may come is applicable in law’ as well as 
in morals *’ {Jack and Miiter, JJ.') KaILASH 
Chandra Acharjya v. Emperor. 60 Cal. 201 = 

! IR. 1932 Cal. 623 = 139 I C. 461 = 33 Cr.LJ. 771 « 
66 C.L.J. 123 = 86 C.W.N. 986 = 1932 Cr.C. 608 = 
A.I.R. 1932 Cal. 651. 

■ ■" S. 294 A — Applicability — Lottery — Allotment of 
prizes to subscribers — Benept reserved to every sub^c fiber 
— K alidity of transaction. 

Wheie a gramphone dealer got a list of pet sons who 
w’ere to suberibe one rupee each every week and at the 
t end of the w'eek prizes were to be drawn and one of 
I them was to get a gramophone and go out of the tran- 
j saction and it was arranged that the subscription should 
go on increasing till the 20th week when all the non- 
' prize winners were to get a gramophone each, and some 
1 of the subscribers having defaulted in paying subscrip- 
' tiuns the dealer sued to recover the same, 

Held, that the transaction did not offend against 
S. 294-A, I. P. Code or S. 30 of the Contract Act and 
the plaintiff was entitled to recover. {Ramesam, /.) 
' Venkataramana Sanyasayya. 149 I.C. 489 = 
6R.M. 649 = A IR. 1934 Mad. 136 = 66 M.L.J. 76. 

I S. 294 A — Company — Scheme '-•Benefits confer- 

red by lot. 

I A scheme which purports to confer a lienefit the reci- 
i pients whereof are to be chosen by Jot is illegal under 
' S. 294 A, I. P. Code. {Stone, /.) PIONEER MUTUAL 
i Benefit and Friend- in need Society, I.td., 
Madras v. Assr. Registrar of Joint Stock 
' Companies, Madras. 63 M.L.J. 917. 

I S. 294-A — Company — Scheme — - Lottery — 

I Offence constituted. See COMPANIES ACT, 1913, S. 162. 
I 66 Mad. 26 = A.I.R. 1933 Mad. 16 = 63 M.L.J. 
1 564. 

{ — 'S. 294 A — '‘Jdraiving any lottery P 
I A newspaper published a notice of a proposal for an 
I alleged lottery managed by a Bank. The scheme w’as 
I that the Bank issued a lac of ten lupee bonds which 
; were redeemable at the end of 20 years by eveiy holder 
who would receive Rs. 10-8 0. This money was to be 
, invested and from interest a series of prizes were to be 
I allotted yeaily. Every bond holder w’ho died within the 
' ensuing year w'as treated as a prize winner. For the 
distribution of tlie rest of the prizes the number of the 
bond held by the deceased holder, whose death was first 
' reported to the bank, was to bi taken and ten added 
' thereto, e.g,, if the deceased’s bond was No. 813, then 
i the first prize winner would be the holder of the bond 
' No. 823 and the remaining prizes were distributed by 
adding ten, e.g., 833, 843, 853, etc , until the prizes were 
exhausted. The prizes although allotted by chance were 
, not drawn in the manner generally accepted and w-ere 
I derived entirely from interest and not capital, 
j Held, that the scheme published was a lottery but 
! there w’as however no physical or mechanical ‘drawing* 
to determine the lucky lots which depended on an origi- 
nal number to be determined on a sort of arithmetical 
progression based on an original number to be deter- 
i mined merely by the chance of a bond holder and that 
I the publication of a scheme involving such a lottery was 
I therefore no offence. {Addison, y.) GURBAKSH SiNGH 
j V. Emperor. 16 Lah. 61 = 165 I.O. 690 = 7 R.L. 738 
I =36 Cr.L J. 786 = 36 P.L.R. 753 = 1934 Cr.C. 1182 
! =A.I.R. 1934 Lah. 840. 
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S. 294'A — any lottery. 

In the offence provided for under S. 294-A. I.P. Code 
the actual drawinj* is an essential in^^redient. The word 
‘drawing^ is u^ed in this section in its physical sense and 
the only fonn of lottery envisaged by the legislature was 
a lottery run on the usual hues in which the winning 
numbers aie actually drawn out of an urn, box or other 
receptaile. (^Ferters^ /-C.) IIauDKU z*. EmpkroK. 
162 I.C. 911 - 1934 Cr.C. 1141 =- 36 Cr.L J. 219 (2) - 
7 E.S. 103 C2) A I R. 1934 Sind 149. 

— — S. 284* A — letsh sweep stake — Running lottery — 
Offence t f fion Ht tilted. 

The Irish sweep stake I** not authorised by the 
(iovernmeiit of India. Where the accused was concern- 
ed in making collections foi the lottery in connection 
with the Irish iiji^j^stake. 

Held, iha^ came within S. 294-A I. 1*. Code. 

{Mttter. J.) NA'IHDHAK z/. EMPKKOR. 

I. R. 1933 Oal. 336-143 I.O. 113 -34 Cr.Ii.J. 518 - 
66 C.LJ 539 - 1933 Or.0. 411 - A.I.R. 1933 Cal 332. 
iw 29^ A~‘fotttry.'' 

Where in a scheme every person who purchased a 
ticket at the entrance of a show was by so doing contri 
bating to the common fund fr(un which the pii/es were 
to be taken and every sucli purchaser (.»f an entrance 
ticket had an equal chance to draw' hack four hundred 
times as much as he had put in. 

//I'/f/, that tlie scheme i onies within the meaning of 
the word ‘lottery.' A lottery is a scheme for distributing 
prizes by lot oi chain e. In its simplest fonn, the adven- 
turers contribute to a fund w'hi('h they agree among 
themselves shall be unequally divided upon the happen- 
ing of an agreed event. But it is not essential that the 
fund f)ut of whicli the prizes aie provided should consist 
only of sums conti United liy the advcniuiers. Nor does 
the fact that every adventurer in any event obtain.s some, 
or t'ven full, value for Iris suliMiiption prevent the 
scheme from being a lottery ( Ferre/ Sf y.C\) IlARDKR 
o. i:\UM ROR. 162 IC. 911-1934 Cr.C. 1141- 36 
Cr LJ. 219(2) 7 R S. 103 (2) = A,IR, 1934 Sind 
149. 

S. 294 A — Lotte/ y — C/itt fund. 

A sub-icription by a mimher of persons to a fund for 
the puipose of dividing that fund between them by 
chance and iineciiially is a lottery. Hence where a person 
sul)scril)es to a chit liiiul eveiy month and the ariange 
nient is that the piize winner evciy month as a result of 
a draw will be paid a lump sum after which he w’as not 
rc(|uired to subsciil)e, held it is a littery {Beasley^ C. 

J. a/id Butler, J.) UdUMALPKT Nidhi LTD., In re. 
57 Mad. 844 = 152 I.C. 440 - 7 R M. 227 - 1934 M. W. 
N. 318--40 L W. 56- A.I.R. 1934 Mad. 482=67 M. 
L.J. 445. 

-S. 294 A — ‘*I.ottery — Chtt fund — Prendsion 

for d/awtn^ of p/'tzes — Winner to be paid prize xvithout 
Itabiltiy for future subset tpUo/ts — Offe/tce. 

The woid '*lottt’/y^ though it has not been defined in 
S. 294-A, is used in the widely accepted signification, 
namely a scheme for distribution of prizes by lot or by 
chance, 1 1 ’., a scheme in which the right to a piizo is 
made wholly depeiulent upon the drawing or casting of 
lot A subsciiption by a number of persons to a fund 
foi the purpose of dividing them by chance and unequally 
would amount to a lottery. Therefore, a chit fund or 
Kuii, the terms of which provide that a subscriber whose 
number is taken from the drawing will be given Us, 50 
w’ithout further liability to pay any subscriptions there- 
after, is a lottery within the meaning of S. 194- A. 
{Shankara/uirayana Rao, /.) GNANASUNDARAM 
Setty p. Government of Mysore. ISMys.L.J. 
484. 


( PENAL CODE (1860), S. 296. 

S. 294’ A — Lottery — Issue of donation bonds — 

Bonuses out of interest distributed by lot — Original sub- 
script! on never returned. 

The accused advertised in the newspaper inviting the 
public to subscribe to an Association ; one of the objects 
ot which was stated to be the maintenance of chaiitable 
institutions. The Association issued donation bonds of 
Us. 10 each; the amount of the bonds was to be utilised 
for gi anting loans. Out of the interest the Association 
I gets every year on the said donation amount, one-sixth 
I was to be utilised for maintaining charitable institutions 
I and the balance was to be utilised for granting cash 
j bonuses of varying amounts, the disliibution of which 
j was to be by lot. The money which the members had 
! originally paid, they could never see again, 
j Held, the transaction amounted to a ‘ lottery” within 
the meaning of S. 294-A. (Case-law discussed). 
(Bagaley, /,) A. D. UaJ z . EMPEROK. 10 Rang. 
232 - I.R 1932 Rang. 166 - 138 1 C. 687 = 33 Cr..L. J. 
696 = 1932 Cr.C. 706 A.I R. 1932 Rang. 143. 

[R 28S.I.K 112(117).] 

S. 294-A — Lottery — Purchaser of sioeeis gtUtng 

also ticket entitling him to tty his liuk. 

The applicant shoi)kefper invited very customer of his 
to try his luck for halt an anna. It was given out that 
the purchaser of every packet of sweets for half anna 
was entitled to a separate ticket and each ticket meant 
a separate chance in a lolteiy. 

Held, that what w'as purchased by each customer of 
the applicant was not only the packet of sweets but also 
a chance in the lottery, that the customers collectively 
contributed towards a ceitain fund out of which the 
accused was able to give away prizes, the fact that the 
fuml is called his pre fits or a separate prize made no 
difference and that the tiansaction was a lotteiy within 
the meaning of S. 294-A. {Mehta, A.J C.') DHANA 
Z'. Empkror. 28 S L.R. 112 = 160 I.C. 1093 = 7 R.S. 
39- 35CrL.J. 1249=1934 Cr.C. 638 - A.I R. 1934 
Sind 69. 

S, 294' A — /.ottery* — Shop keeper conducting 

chit — Ptize wtnnets given at tides at monthly drawings 
— A^on- pH ze winner given articles at the end of chtt 
period. 

The accused, who was a cycle and gramophone dealer, 
conducted two chits at his shop alter having invited the 
members of the public to take part in them. 7'bere were 
to be a hundered members for each chit and the subs- 
criber W'as to pay a subscription of Rs. 3 for twenty 
months. Every subsiribcr w’as offered a gramophone or 
a cycle as he chose at the time of becoming a subscriber. 
There was to be a drawing every month and the subs- 
criber whose name was drawn was at once given the 
article he wanted and he was relieved from liability to 
pay further subscripiicns. In the twenty first month the 
subscribers who did not win prizes were each given a 
cycle or a gramophone. 

Held, that the chit business was clearly a lottery and 
the accused was liable to be convicted under S. 294 A. 
66 M.L.J. 76, Disappr. {Beasley, C.J. and Butler, /.) 
PUBLIC Prosecutor v. Munisami Naidu. 67 
Mad. 923=160 1.0,1119 = 7 RM. 66 = 36 Cr.L.J. 
1232 = 1934 M.W.N. 266= 40 L.W. 26 = A.I.R. 1934 
Mad. 464 = 67 ML. J. 163. 

Ss. 296 and 341 — Blocking passage to temple, if 

an offence under. 

To constitute an offence under S. 296 of the Penal 
Code it has to be established that the offender caused 
disturbance to an assembly lawfully engaged in the per- 
formance of religious worship. Completely blocking the 
passage into the temple by lying down or standing 
across and thereby preventing the devotees from going. 
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penal code (I860), S. 296. 

into the temple to offer worship and refusing to clear the 
passage when asked to do, so, does not constitute an i 
offence under S. 296 because no disturbance is caused to 
the assembly engaged in worship within, though it may 
be an offence under S. 341 of the Penal Code. (^Dora 
swamt Iyer, C.J.) MaLLEGOWDA GOVERNMENT 
OF Mysore. 38 Mys.H.C.R 346 = 11 Mys.L.J. 465. 

S. 296 — to take pcssesston— Communal 

dispute — Nature of offence. 

A tazia possession was taken by some Mahomedans 
through a private gtove. It was found that they had 
no established right to take the procession through that | 
grove. A dispute ensued between the Mahomedans and ! 
the Hindus as a result of which the accused were con- 
victed for an offence under S. 296. 

Held, that no offeme under S. 296 was committed. 
34 All, 78, Dist. {Nanavutty, /.) PULGAR SiNGH 
j'. Emperor. I.R. 1933 Oudh 267-144 I.C. 540 = 
34Cr.LJ. 778 = 10 O.W.N. 682 = 1933 Cr.C. 383 = 
A.I.R 1933 Oudh 196. 


PENAL CODE (1860), S. 299. 

Accused, seven in number, made a murderous assault 
on the deceased and mercilously assaulted him. They 
I deliberately attacked him and caused his death by fiac- 
i tuiing his ribs and rupturing his spleen and inflicting on 
his head three injuries which left him unconscious and 
which might, according to the medical evidence, have 
also resulted in death. There were 24 injuries on the 
deceased, ot which about 20 were inflicted after the 
tlecea'^ed fell down aiul became unconscious. 

Held, a>suming that the accused had no intention of 
committing wnlful niurclei punishable under S. 302, I.P. 
Code, they must he held to have intended such bodily 
injuries as W’eie likely to cau‘^e deatli f)r with the know’- 
ledge that they w*tie likely by such acts to cause death, 
wdthin the meaning of S. 290, and weie therefore guilty 
of culpable homicide punishable under S. .^04, it not 
under S. 302. The offence would certainly not fall 
undei S. 325. {^Snvastava and Nanavntty, JJf) 
Emperor J7. Sat Narain 11 Luck. 61 = 164 I.O. 
808-7R.O. 500 -36 CrLJ. 573 -1936 O.W.N 343 
= 1935 Or.O. 841 = A I.R 1935 Oudh 381. 


S. 297 — '‘ Trespass" — Demolition of graru's on 

one's own land. 

The word “tiespass” as used in S. 297 has not the 
same meaning as that attached to the expression “cri- 
minal tiespass*’ as defined in 8. 441. It means “any 
violent or injurious act committed in such place and 
with such knowledge or intention as is defined in that 
section.” 

Altliough the accused w'Cie found by the tdvil Court 
to be the owmers of the land in (|ue^tion, and although 
they weie given kahs possession theieof by the Civil 
Court, that does not entitle them to distuib any graves 


S. %^^—CulpaHe homicide — Injuries only re- 

I mote cause of death — Death due to unskilful treatment. 

I In order that a person should be guilty of culpable 
! homicide, it is indispensable that the death of deceased 
should ])e connected widi the .act of violence or other 
piimary cause, not mciely by a cdiain of causes and 
effect but by such dill ct influeiico as is calculated to 
produce the effect withouttlieinterventionofanycon- 
! siderable ch.ange of circumstiinccs. Where death was 
I due to the ignorance of the deceased and the unskilful 
I treatment which he leccixed and the injuiies were only 
! the remote causes of death. 


that may be found existing in that land or to damage 1 
any structure that may have been raised over such 
graves, if by such act oi acts the feelings of any peison 
interested in the graves are likely to be w'ounded. If 
they do so, they aie guilty of an otfence under S. 297. i 
{P'attcison, y.) ABDUL KaDKR v , ABDUL KASIM, i 
I.R. 1932 Cal. 392=137 I.C. 872 = 33 Cr.L J 517= I 
36 C.W.N. 544 = 1932 Cr.C. 449 = A.I.R. 1932 Cal, { 
459. 1 

Ss 299 and 302 — Accused d/unk — Deliberately j 

going out armed and shouting intention to kill — 7 hrea- 
temng and following and cutting pci son attempting to 
pacify — Offence. 

Accused w'ho was very drunk but could walk with a 
and knew w'hat he w'as about stated 
his intention to cut a man whom he supposed to be his 
enemy, and went out deliberately arming himself with a 
da shouting out abuses and also his intention to cut his 
enemy. He met on his way the deceased who tiied to 
pacify the accused and to induce him to go home. But 
the accused was quart elsome and not only thiealened 
to cut the deceased, but follow'ed him to the place to 
which deceased retreated and cut him on the head and 
threatened the persons w'ho came to assist the deceased. 

Held, that the facts showed that the accused wras 
capable of forming an intention to inflict injuries with 
his da and must be presumed to have intended the 
natural consequences of this ad, and was therefore guilty 
of murder, and that under the circumstances, there was 
no extenuating circumstance. {Mya Bn and Dunkley, 
yy.) Nga Sein gale Emperor. 12 Rang. 446 = 
162 I.C. 1064 = 36 Cr.L J. 228 = 7 R.R. 188 = 1934 Or. 
0. 1326 = A.I.R. 1934 Rang. 361. 

Ss. 299, 302, 304 and 326 -- Applicability — 

Murderous attack by seven people on one — Several in- 
juries before and after the deceased falls dcwfi^~- 
Offence. 


Hild, that accused was not lesponsiLIe for cau'^ing 
death and as such was not guilty of cidpalile homicide. 
{Dunkley, J.) Nga Ba MlN EMPF.ROK, 159 10. 
1032 = 37 Cr.L.J. 205 = 1935 Cr.C. 1206- A.I.R. 1936 
Rang. 418. 

Ss. 299 and 300 — Culpable homicide, when does 

not amount to murder. 

8 . 299, clearly defines “the offence of culpaple 
homicide ” Culpable homicide may not amount to 
murder: (rt) where though the eviclenee is suflkient to 
constitute murder, one or more of the exceptions to 
S. 300 apply; or {Jf) where the decree of mem rea specifi- 
ed under 8. 299 is present hut not the special degrees re- 
ferred to by 8. 300. {Berrtrs, J C . and O' Sullivan. 
A.y.C.) Mahomed Hasan jv. Emperor. 162 I.C. 
271 = 17R.S. 80 = 1934 Cr.C. 1137=36 Cr.LJ.22 = 
28 S.L.R. 363 = A.I.R. 1934 Sind 146. 


Ss. 299 and 300 — Distinction — Culpable 

homicide — When murder— -Blows indicted on abdomen 
with gandasa or chopper — Offence. 

The distinction between an offence of culpable 


omicide under S. 299, I.P. Code, and that of murder 
nder S. 302, though fine, is clear. Culpable homicide is 
lurder not merely if the act causing death is done with 
itent to cause death, but also in cases where the act 
ausing death is done with the intention of causing such 
odily injury as the offender knew to be likely to cause 
eath, and also if the act is done with the intention of 
ausing bodily injury which is sufficient in the ordinary 
ourse of nature to cause death. Where blow’S are 
iflicted on the abdomen with a gandasa or chopper, 
he offence is not merely culpable homicide under S, 
04 but murder under S. 302. (Srivasiava, Nanavutty 
nd Rachhpal Singh, JJ.) .JHIKHARI z^. EMPEROR. 
' RO 44= 36 Cr.L.J. 1113=160 I.C. 819 — 110. 
V.N. 861 = 1934 Cr.C. 1228= A.I.R. 1934 Oudh 406. 
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Ss. 299, Expl. 2 and 804 — AppHcahiltty— [ 

Accused causing simple injury to deceased — Death due j 
to sepsis consequent to bad treatment. I 

Where in an ordinary village quarrel due to the graz 
ing of cattle, the accused gave a blow with a lathi and I 
caused a simple injury on the head of the deceased and 
the evidence shows that the immediate cause of death ! 
was septic meningitis and that the sepsis was due to the ! 
neglect in treatment and the application of some village \ 
poultice, the case is one of the death being caused by 
the use of wrong remedies and unskilful treatment and 
Expl. 2ofS. 299, I.P. Code, is, theiefore, inapplicable; | 
nor is the accused guilty under S. 304. Isrivadava, /.) ' 
SOBHA V. Empkrok. 167 I.O. 667 = 8 R O. 43=36 
Or.L.J. 1262 = 1935 Cr.C. 1094 = 1935 O.W.N. 940= ' 
A.I.B. 1935 Oudh 446. i 

— S. SQO— Appiioabi I ity- — Gun f hot during dacotty 1 
— Death caused — Offence. j 

Daring the coiirsn of a d.icoily at night, while a victim i 
after freeing hiihself, was lunning off, a gunner among i 
the dacoits shot '^t him with a shot gun aided by the I 
flash of a torch light cast by his light man. The victim 
ran some distance and then staggered and fell uncons- 
cious. He was triken to a Railway hospital the next 
morning and given first treatment anci pellets were 
extracted. After 3 hours he regained consciousness, his 
dying (hclaralion was recorded and he was sent at 8 p.m 
to (Jalcula by train. After an ival there the next 
morning another operation was performed on him but 
he died at 7 p.m. that day. The death was due to acute 
peritonitis caused by the pei f oration of the gun by a 
shot entering his body. It was found that the intention 
of the gunner in shooting was only to cause some injury 
as would chsable the victim from going away oi offering 
resistance and that the light was flashed only to spot out ' 
the victim. It was also found that shots were direct* 
ed towards a comparatively lower pait of the body .and i 
that killing was not the intention of the party. The ' 
injury too wms not such .as would in the ordinary com se i 
be snftident to cause death. The medical evidence was j 
that death w’as due to exhaustion as the result of injuries; ■ 
that the ai'tdid not amount to ‘murder’ within I 
the meaning of S. 300. {Muker/t, Patterson and Guha. I 
y/.) Empkrok V . Pr.\n Krishna Chakravarty. 
168 I.O. 176 = 8 R.O. 166 = 36 CrL.J. 1322 = 39 C.W 
N. 188 = 1936 Cr.C, 1004=A.IR. 1935 Cal. 680 1 
(S.B). I 

S. Z^^--Constnictive gnilt—Sente/Ke— Brutal i 
assassination of witnesses by accused persons. 

Neither principle not approved practice can be adduc- 
ed in favour of the view that a capital sentence should 
not be passed when the offentlers are constructively 
guilty of murder. Each case is to be considered on its 
own facts. Where the accused w’ere responsible for the 
brutal assassination of witnesses who w’ere about to 
depose against them and it is impossible to differentiate 
between the accused persons, all of them deserve to be 
hanged and theie is no reason or principle for sentenc- 
ing them to Iransportation for life. “It is indisputable 
that the lesser penalty of transportation for life has now 
quite ceased to be deterrent even among better control- 
ed men like these dtara Ahirs » 

James , //,) MosaDDI Kai 

807 = 13 Pat L.T. 


~S. 300 — Intention to murder -Proof of, from 

nature of assault. 

It a man, who is armed with a deadly weapon like a 
sela, thrusts that weapon into the chest of his victim 
and causes instantaneous death, he can have only one 
intention, namely, intention to murder. {Addison and 
A^ha Haidar, J J.) CHAND SiNGH v. EMPEROR. 35 
P.LR. 716= 1934 Or 0.1093= 166 I.O. 276 = 7 R.L. 
680=36 Or.L.J. 696=A.IR. 1934 Lah. 741. 

-S. 300 — Inte/itton — l^roof — Reference to nature 


of wound . 

The deceased had received an incised wound long, 
3*' broad and 3;|*’ deep beginning at the level of the left 
nostril and 1^” deep below the left ear. 

Held, that the assailant must be presumed to have 
had the intention necessaiy for murder. {Mya Ru and 
Bnnvn, //.) NGA KaN HTU v. EMPEROR. I,R.1933 
Rang. 99 = 144 I 0. 282 = 34 Cr.L J. 747 = 1933 Cr.C. 
677 = A.I.R. 1933 Rang. 95. 

S. 300 — Motive — Prosecution if need prove 

Inadequate moti ve — Sentence . 

In every case of murder the motive for the murder can 
baldly be deemed to be adequate in the sense of justify- 
ing the commission of that murder, for if that were the 
case the offence would be taken out of the category of 
wilful murder and be reduced to the crime of culpable 
homicide or even, in certain special cases it might be 
held to be juKtifiabie homicide. When the motive alleged 
by the prosecution is not ridiculously inadequate and 
serves to explain the conduct of the accused, the convic- 
tion cannot be set aside on the ground that the motive 
for the crime is wholly inadequate. {Nanautty and 
Smith, /y.) RATAN Lal v. EMPKROR. 8 Luck. 570 
= 6 I.R. (Oudh) 107 = 146 I 0. 381 = 10 O.W.N 557 
= 1933 Cr.O. 780 = 35 Or.L.J 45 = A.I.R. 1933 Oudh 
333. 

— S. 800 — Murder —Attack with sickle causing 
severe wounds — Inte nit on — Off cn ce . 

A man who inflicts on another severe wounds with a 
sickle must be taken to intend, either to kill his victim 
or to inflict upon him such bodily injuries as he must 
know are likely to cause his victim’s dhath. The act 
would be murder, unless the offence can be brought with- 
in one or other of the exceptions to S. 300, 1. P. Code. 
{Reilly, C.J. and Sreemvasa Rao, y.) CHAM A v, GOV- 
ERNMENT OK Mysore. 13 Mys.L.J, 248 = 40 Mys. 
H.O.R. 242. 

-3. 300 — Murder — Injuries sujjtcient to cause 


{Maepherson and 
V, Emperor. 11 Pat. 
Pat lRn-i;,0 T« 263=I.B.1933 

WsVpatriOO 427= A.I.B. 

.C— 38 . 300 and 299 - Distinction-Culpable homi- 

eandara'^or o'’ abdomen with 

or chopper. See Penal Contr S«; ^oo AKTr\ 

300, A.I.B. 1931 Oudh 405 ’ ^ 299 AND 


death of old man. 

Where the accused attacked his father-in-law, an old 
man of fifty, w’hen the latter was asleep and beat him 
with lathi, causing manifold injuries on his body, as a 
result of which the old man died. 

Held, that the accused was guilty of murder under 
S. 300 and punishable under S, 302 and not under 
S. 304, as the injuiies w’ere sufficient in the ordinary 
Cviurse of nature to cause death. (Distinction between 
murder and culpable homicide pointed out. {Bishesh- 
war Nath and Nanarufty, //.) EMPEROR v, RATAN. 
7 Luck. 634 = I.B. 1932 Oudh 287= 138 I.C. 123= 33 
I Or.L.J 661 = 9 O.W.N. 285 = 1932 Cr.O. 443= A.I.R. 
1932 Oudh 186. 

S. 300 — Murder — Plunging knif e into vital part 

of body — Death caused. 

A peison plunging a dangerous weapon like a knife 
into a vital part of the body should be deemed to have 
Intended to cause such injury as he knew was likely to 
cause death. The offence therefore amounts to murder 
j where death is caused on account of the injury. {Shadi 



2409 


CIVIL, CRIMINAL AND REVENUE 


2410 


PENAL CODE (1860), S. SOO. 

Lal^C^J, and Monroe, J,^ MaHOMED Z'. EMPEROR. 
LB. 1932 Lah. 273 = 137 I.C. 66 = 33 Cr.L.J. 376 = 83 
P.li.B. U6 = 1932Cr.C.278 (2) = A.LB. 1932 Lah. 
261 (2). 

— S, 300 — Offence under — Mere intention to beat 
deceaseds 

Evidence of an intention to beat the deceased does not 
in itself go far towards proving the guilt of the accused 
on the capital charge of murder. {Nanavutty and Smtth, 
//.) Ratan Lal V, Emperor. 8 Luck. 570=6 I.R. 
(Oudh) 107 = 146 I.C. 381 = 10 O. W.N. 667 = 36 Or. 
L.J. 45=1933 Or.O.780=A.IB. 1933 Oudh 333. 

"8. 300 — Possoning — Death caused by — Questions 

for determination. 

In case of of alleged poisoning, the two material ques 
tions requiring determination are, firstly, did the deceas- 
ed die of the poison and secondly had the poison been 
administered to the deceased by the accused. {Wattr 
Hasan, C,J. and Srtvastava, /.) MT. GaYA KUNWAR 
Emperor. 6 B.O, 421 = 148 1.0.600 = 35 Cr.L.J. 
700 = 110.W.N.312 = 1934 Cr.C 231=A.I.R. 1934 
Oudb 62. 

S. 300 — Premeditation. 

If a man is proved to have taken a spear and run 
straight to the deceased and given him a fatal stab it is 
deliberate murder. Premeditation does not mean the 
long harbouring of a design. {Wallace, and Jackson^ 
//.) PlCHUMMA NAIDU V, KMPEROR. 

1930 M.W.N. 1211. 

300 —Sezieral persons loimng ivith common 

object — Proof of intention to commit murder — Liability 
^f persons actually present. 

Where one of the accused is shown to have been 
present when the fatal blow was struck and it is further 
proved that he shared with the others the intention to 
cause death or injury sufficient in the ordinary cour««e of 
nature to cause death he can be justly convicted of mur- 
der, even though there is no proof that he struck any 
blow to the person murdered and that (he person was 
killed by the blows struck by the other persons alone. 
{Carr, Cunliffc and Otter, fj.) NGA E v. EmPEROR. 
8 Bang. 603 = I.R. 1931 Rang. 99 = 130 I C. 366=32 
Cr. LJ. 495- 1931 Cr.C. 17 = A.I.R. 1931 Rang. 1 
(F.B.). 

— S. 3QQ--Offence under — Staking another's head 
with sharp edge of axe. 

Aper.sonwho strikes another’s head with the sharp 
edge of an axe with sufficient force to break it must be 
held to have acted with the intention described in 
S. 300, ‘secondly* and ‘thirdly*. {Coldstream, and Jai 
Laf JJ.) Bahawal V. Emperor. 32 P L.R. 810 = 
1932 Cr C. 16 = 136 I.C. 670 = 1, R. 1932 Lah. 126 = 
33 Cr.L.J. 184= A.I.R. 1932 Lah. 6. 

— S. 300 — Thirdly — Sufficient to cause death — 
Blows with lathis — Skull fractured — Offence, 

Where tw'o men together repeatedly strike another on 
his head with lathis with sufficient force to break his 
skull in several places, their offence must be held to fall 
under S, 300 (thirdly) for their intention could not be 
other than to inflict such injury as is sufficient in the 
ordinary course of nature to cause death. {Addison and 
Coldstream, // ) ILAM DIN v, EmperOR. I.R. 1931 
Lah. 909 = 134 I.C. 205 = 32 Cr L.J. 1127 = 32 P.L.R. 
401. 

S. 300— 'Thirdly* and 'Fourthly*— Applicabi- 
lity — " Murder**— Grievous hurt — When amounts to, 
if a person deals such a grievous hurt to another that 
death takes place and the person responsible for the act 
knows that it is likely to take place or should know it 
unless he is mentally unsound, then he is guilty of murder. 


PENAL CODE (1860), S 300, Excep. 1. 

This is the effect of cls.(3) and (4) of S. 300. {Patter ~ 
son and Cunlife,JJ,) EmPEROR v. MatILALMULLICK 
167 I.C. 829 = 36Cr.L.J.1220 = 39 C.W.N.199=1936 
Cr.C. 902=A.I.R. 1936 Cal. 526. 

S. 300— Fourthly — Use of knife — Intention to 

cause death. 

The use of a pocket knife in a sudden fight does not 
necessaiily mean that the accused intends to cause death 
or that he knows it to be likely that death will follow. 
Every case has to be decided on its own merits. It 
depends on the way the weapon is used and part of the 
body selected for the purpose and not only on the nature 
of the weapon. The violent use of a pocket knife on a 
vital part of the body would necessarily imply the know- 
ledg that the act committed was so imminently danger- 
ous that it must in all probability cause death or such 
bodily injury a.s is likely to cause death. {Middleton, J,C, 
and Mir Ahmad, AJ.Cf) NIHAL SlNGH 7', EMPEROR. 
169 I.C 284 = 1935 Cr C. 1120 = 37 Cr L J. 87 = A.I. 
R. 1936 Pesh. 166. 

S. 300 — Except I ( ns — Applicability^^Burden of 

proof. 

The burden of proving that the at t of the accused 
comes within any of the exceptions to S, 300 lies on the 
accused. {Btsheshwar Nath and Nanavutty ,J J f) KatAN 
7/. EMPEROR. 8 Luck. 301 = 1 R. 1933 Oudh 164 = 
143 I.C, 66 = 34 Cr L.J. 498 (2)= 10 O.W.N. 7 = 1933 
Cr.C, 279 = A.I R, 1933 Oudh 148. 

S. 300, Exceptions — Applicability — Burden of 

pioof of extenuating circumstances — Prosecution evi- 
dence — Whether can be relied on. 

In a murder trial, once it is proved that the killing 
comes within the definition of muider, the onus of prov- 
ing that the act never the less comes within one of the 
exceptions to S. 300, I P. Code, is ordinarily on the 
accused. He has to make out that the offence is only 
culpable homicide. In some cases, even if the accused 
does not put forward such a plea, it may be justifiable 
when the prosecution evidence itself shows or makes it 
appear that the act comes within one of the exceptions 
to S, 300 to find that his act is not murder but only 
culpable homicide. But when there is no such evidence 
to that effect it is not justifiable for the judge or Jury 
to adopt a theory not set up by the accused and at 
variance with his own explanation of the act. 
{Reilly, C.J, and Chati, J.) MaNCHA Maika v. 
Government of Mysore. 13 Mys. L.J. 162=40 
Mys.H,C.R. 208 

— S. 300, Exceptions — Benefit of — Accused can 
rely on prosecution evidence. 

Where death results from the injuries caused by the 
accused, the burden of proving the circumstances which 
entitled him to kill the deceased so as to bring his case 
under any of the exceptions in the Penal Code is on 
him; but if he can establish that such circumstances 
appear from the prosecution evidence, he would be 
equally entitled to their benefit {Coldstream and Jat 
Eal, JJ) Mahomed Rafio z/. Emperor. 1934 Cr. 
0.19 = 14710. 722«6 R.L. 436 = 36 Cr L.J. 470 = 
A.I.R. 1933 Lah. 1066. 

— — S. 300, Exception I — Applicability — Deceased 
attempting to violate wife of accused — Gandasa blows 
inflicted by accused and causing death — Case governed 
by Ss. 99 and 100 rather by the explanation. See PENAL 
CODE, Ss. 99 and 100. A.I.R. 1933 All. 213. 

— S. 300 Exception (1) — Applicability — Deceas- 
ed raping near f el at ive of accused — Offence committed 
under sudden provocation. 

Where the deceased committed rape on the sister-in- 
law of the accused and the accused on being informed of 
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it then and there loat self'Control attacked the victim and 
caused death. 

Hild^ that the case came under exception (i) to S. 300. 
{F&tfrtrs, /£, and Adon, A./.C) SUMAK KhaMISO v. 
Emperor. 26 S L.B. 266-I.B. 1932 Sind 143 = 139 

I, 0.772 = 33 Cr.L.J. 870 = 1932 Cr.C. 741=A.I.B. 
1932 Sind 168. 

— ; " j S. 300, Excep. 1 — Appltcabihty — Grave and 
sudden provocation. 

.»The accused had worked in his fields since the 
morning during the month of June and at midday he 
was resting. The weather was sultry on account of a 
downpour of rain the previous night. The father of 
the accused asked him to prevent the bullocks which were 
entering the fields of others from entering the fields, 
which the accused refused to do. Thereupon the father 
threw a lump of day at the accused and abused him 
with the result that the accused assaulted him with a 
stick and in consequence the father died. The father 
knew full well that the intelligence of the accused was 
not of a normal kind. 

lleld^ that the accused acted under grave and sudden 
provocation so as to bring Excep. 1, S. 300, into play. 
{.Rowland and Vartna. //.) liHURANGA URAON v. 
emperor. 1935 Or O. 1288 = 160 LO. 18 = 37 Cr.L. 

J. 221 = A.I.B. 1936 Pat. 606. 


— -S. 300, Excep. 1 — Applicability —Off ence of 

adidtery. 

The accused knew that his sister had gone to meet the 
deceased, with whom she had illicit connexion, and 
deliberately went to the spot with the intention of killing 
the culprit if he found him with his sister, 

Held, that the provocation was no doubt grave but 
not sudden. The accused expectec! to find at the spot 
l)efore he left his house what he afterwards found there. 
There was therefore no suddenness about the discovery 
of his sister in the company of the deceased and the 
accused could not be said t(^ have been deprived of the 
power of self-contiol. On theotlier hand, he sought the 
provocation by deliberately going to the scene of the 
meeting. {Cold U ream and /at Lai, J J.) MeHRA 
Mistak V. Emperor. 151 1.C 761 = 7 B.L. 184 = 35 
Or.L.J. 1378 = 1934 Cr.C. 197 = A.I.B. 1934 LaE. 
103. 


S. 300, Excep. X—AppluabtlUy— Provocation 

^ravf but not sudden. 

The accused killed his wife under provo:ation, which 
was grave but not sudden. 

Held, he could not claim the benefit of exception (1) 
of S. 300 {Raza and Bisheshwar Nath, //.) HhOPAL 
z/. Emperor. I.B. 1931 Oudh 388 {.2) = 134 I C. 696 
(2) -32 Cr.L.J. 1244 (1) = 14 O LJ. 256 = 8 O.W.N. 
528. 


S. 300, Excep. 1 — Grave and sudden provoca^ 
it on Accused asked by deieated to go o'tt to fields with 
him Accused interpreting tt to be an offer for un- 
natural intercourse. 

The accused was asked by the deceased to go out to 
the fields with him. Tae accused, interpreting this to be 
an offer of unnatural intercourse, used his dagger on 
the deceased with fatal results. 

//t’/tf, that the accused had not received grave and 
sudden provai'ation and as such his case was not covered 
by Excep. 1 of S. 300. {Almond, J.C. and Mir Ahmad, 
A.j.c.) JUMMA Khan z/. Emperor. 166 10.6=7 
113 = 36 Or.L.J, 914 = 1936 Or.O. 357 (2) = 
A.I.B. 1936 PesU. 59. 


S. 300, Excep. 1 — Grave and sudden provoca- 
tion— Accused finding his mistress in the arms of 
another lover. 


Where the accused murdered his mistress in conse- 
quence of gave and sudden provocation on finding her 
in the arms of her former lover and the lower Court 
convicted him under S. 302 on the ground that the 
woman being only his mistress and not his wife, he was 
not entitled to the exclusive possession of her person. 

Held, that the considerations of social morality ought 
not to be applied purely to psychological problem and 
the accused ought to have been convicted under S. 304. 
But in view of the fact that the accused took a long time 
to search for a knife and then committed the murder, 
I the conviction under S. 302 w’as confirmed. {Waller 
and Krishnan Pandalai, J J ') POTHARAJU v, EM- 
PEROR. 1932CrC. 6 (1) = 36 L.W. 141 = 136 IC. 
314 = 33 Cr.L J. 273= I.B. 1932 Mad. 282(1) = 1931 
M.W N. 1137 = A.I B. 1931 Mad. 26 (1). 

S. 300, Excep. 1 — Grave and sudden provoca- 
tion —Confession of adultety by ivtfe — Murder of para- 
monr by husband — Ruling in King v. Palmer. 

In Ktngv. Palmer {\^\'h) 2, K. B. 29, it was laid 
down that if a wife suddenly confessed to her husband 
that she has committed adultery, it may be treated as 
equivalent to the discovery of the act itself and if the 
husband forthwith kills her, the offence is only ope of 
culpable homicide not amounting to murder. 

Held, this ruling had no application to the murder by 
the husband of the paramour with whom his wife had 
confessed to have committed adultery. 

Held, fufthcr, in the present instance that the hus- 
band had for long a suspicion almost amounting to 
certainty; there was therefore no scope for surprise by 
the confession or suddenness for the provocation. 
{Bardswell and Lakshmana Rao, / /.) IMBICHI KOYA 

V. Emperor. 39 L.W. 190 = 1934 Cr.C. 328 (2) = 
148 I C. 590=6 B.M. 499 = 36 Cr.L J 694 = 1933 M. 

W. N. 643 = A.I.B. 1934 Mad. 176=66 M L J. 213. 

Ss. 300, Excep. 1 and SOX—Gtare and sudden 

provocation — Deceased about to indulge in immoml ways 
— Attempt to cheik — Inudent reply — Provocation 

Deceased, accused’s younger sister, who had left her 
husband and was living under the care of accused w^as 
suspected to be of immoral character. On the night or 
the murder at about 3 A.M. she had gone to meet a 
stranger in the wara at the back of the house for a 
clandestine purpose. When the accused a^^ked the 
deceased wliy she did not give up her evil ways 
she refused to listen to him and gave an insolent reply. 
Thereupon the accused gave a blow' with a hatchet 
which caused her death, 

Held, that the provocation received by the accused 
was in the circumstances almost as “grave and sudden“ 
as it would have been had he seen the deceased in the 
act of sexual intercourse with a stranger and it was 
further aggravated by the insolent reply given by the 
deceased and that the case properly fell w'ithin the pur- 
view' of S. 304, Part 1, I. P. Code. {Bhtde and Currie, 
//.) INAVAT V, Emperor. 6 I.B. (Lah.) 216 = 146 
I.O 357 - 34 P.L.B. 935 = 36 Or.L.J. 74 = 1933 Cr.C. 
1114 (2) = A.I.B. 1933 Lah. 869 (2). 

S. 300, Excep. 1 — Grave and sudden pro7>oca- 

tion — Sufficiency, 

Accused not finding his wife in the house went out 
with an axe to the fields very near the house and saw her 
with another man with whom she was carrying on an 
intrigue. He attacked the man with the axe and coming 
back to his wife who had gone to the house, took a 
knife and cut her throat as a result of which she died. 

Held, that the accused acted under grave and sudden 
provocation and that the mere fact that when killing his 
wife, he substituted a knife for the axe was scarcely 
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sufficient to prove deliberation, as his passion had not 
calmed down by the time he came to the house from the 
field. {Fraser, J,C^ami Saaduddtn, A./.C,) ABDUL 
Hamid v. Emperor. I.R. 1933 Pesh. 84=144 I.O. 
160 = 34 Cr.L.J. 804=1933 Or.O. 589=A.I.R. 1933 
Pesh. 38. 

S. 300, Excep. 1— ‘ Grave and sudden provoca- 
tion' — Test, 

The test whether a person had acted under a grave 
and sudden provocation is whether the provocation 
given was in the circumstances of the case likely to cause 
a normal reasonable man to lose control of himself to 
the extent of inflicting the injury or injuries that he did 
inflict. {Dalip Stnsh and Abdnl Radtid, J/.) SaRAJ 
Din V. Emperor. 153 I.O. 204 = 7 R.L. 399 (2) = 36 
Or.LJ. 306 = 36 P.L.R. 688=1934 Cr.O. 927=A.I.E. 
1934 Lah. 600. 

-Ss. 300, Excep. 1 and 304 — Grave and sudden 

provocation — What amounts to. 

Accused complained to P. W. 6 to the effect that the 
deceased had gone to his house one evening knocked 
at the door, pushed his wife and attempted to seduce 
her, while he (accused) was absent at a shandy, and 
asked P. W. 6 to c^>nvene a panchayat. The panchayat 
was convened, and the accused laid his complaint. 
The deceasetl denied the charge, the accused's wife who 
was sent for stated that somebody had knocked at her 
door the previous night, but that on opening it, she 
found nobody nor found the deceased. The deceased then 
asked accused why he had come with a false complaint 
on which the accused abused him in filthy language. 
The deceased returned the abuse and caught hold of the 
accused’s tuft of hair and also gave him a blow with his 
fist on the accused’s back. Both of them closed with 
each other, the accused also catching hold of the deceas 
ed’s tuft of hair. Before they could be separated by 
some persons, who approached, the deceased fell down 
saying that he w’as stabbed by the accused who ran 
away. The medical evidence showed that the stab wonud 
caused the death, 

Htdd, that under the circumstances, the offence fell 
under the first part of S. 304, lieing covered by Excep- 
tion I to S. 300. {Pakenhim Walsh, /.) THIRU- 
PATHUKAN, In re 40 L W 777 = 1934 M.W N. 1358 
1934 Cr.C. 1398 = 155 1.0. 408 = 7 R M. 579 = 36 
Or L.J. 790= A. I R. 1934 Mad. 722 = 67 M.L.J. 674. 

S. 300, Excep. 1 Grave and sudden proz>oca- 

tion — What constitutes — Act, when not murder. 

In order to get the benefit of Excep. ( 1 ) to S. 300. 
an accused person must show that he acted under grave 
and sudden povocation which deprived him of the self- 
control. Grave provocation which a man may have stiff, 
ered fora long time may be stirred up by something into 
sudden provocation. But the provocation which will 
reduce w’hat w’^oiild otherwise be murder to some leaser 
offence under Excep. (1) of S 300, must be grave and 
sudden it must deprive the offender of his self-control 
and the act for which the benefit of the Exception is 
claimed must be committed while the offender is still 
deprived of his self control by the grave and sudden 
provocation. {Retlly, C.J. and Sreemvasa Rao, J.) 
Chama z/. Government of Mysore. 13 Mys.L.J. 
248 = 40 Mys.H C.R. 242. 

S. 300, Excep. 1 — Grave and sudden provoca- 
tion — Whether need be caused by accused. 

It is not necessary that the grave and sudden provo- 
cation within the meaning of Exception 1 to S. 300 
must come from the victim within the hearing or sight 
of the offender. The only questions which arise under 
Exception (Ij is whether the provocation caused by the 
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victim was grave enough or sudden enough to deprive 
the offender of self control. {Fcrters, /. C . and Adon, 
A.J.C.) SUMAR KHAMISO V. KMPEROR. 26 S.L. 
R. 266 = I.R 1932 Sind 143 = 139 10. 772 = 33 Cr.L. 
J. 870 = 1932 Cr.O. 741=A.I.R. 1932 Sind 168. 
S. 300, Excep. 1 — Mere vid gar abuse — Provoca- 
tion not grave— Sentence. 

A mere vulgar abuse is not such a grave and sudden 
provocation as is contemplated in Exception 1 to S. 300. 
It may however be taken with account in awarding 
sentence. {Shadi Lai, C. /. and Agha I/atdar,/.) 
Abdullah v. Emperor. I.R. 1932 Lah. 251 = 136 
I.C. 715 = 33 Or LJ. 338 = 33 P.L.R. 882 = 1932 Or. 

0. 487 = A. LR. 1932 Lah. 369. 

S. 300 Excep. 1 — Provocation created by 

cofiduct of accused himself, no defenre. 

That the accused lost his self control owing to provo 
cation is no defence, where the accused himself started 
the quarrel and the abuses by the other party were only 
made in response to the abuses by the accused. {Suhhe- 
dar, A./.C.) SUbEMAN v. EMPEROR. I.R. 1933 
Nag. 134 = 142 1.0 741-34 Cr.L J. 404= 16 N.L.J. 
129. 

S. 300, Excep. 1 — Provocation — Elements of 

defence. 

Exception (1) to S. 300 only applies when the act is 
committed without premetlitation in a sudden right in 
(he heat of passion upon a sudden quarrel and without 
the offender having taken undue advantage or acted in a 
cruel or unusual manner, {Reilly, /., on a difference 
of opinion between Waller and Pandalat, JJ.) PUBLIC 
Prosecutor v. Satyam. 1931 M W.N. 873. 

,g SOO—Excep. Provocation not grave and 

sudden — Sentence. 

Where the evidence disclosed that the accused commit- 
ted the murder in a fit of temper but the provocation 
could not be called grave and sudden. 

Held that the case was not brought within any of the 
exceptions to S. 300, that the conviction for murder was 
correct, but that in view of the provocation and that it 
was not premeditated, the accused should be sentenced 
only to tranportation for life. {Beasley , C.J. and Snnda- 
ramChetty, J.) KaJAVEI.U MUlMLI EmPEROR. 
1931 M.W.N. 134. 

S. 300, Excep. Right to benefit under— 

Offender giving provocation. 

Once the provocation is given by the offender himself, 
he cannot subsequently urge that the opposite party had 
acted in a provocative manner. {Middleton, J. C, and 
Mir Ahmad, A./.C.) NlHAL SiNGH z/. EMPKROR. 
169 I.C. 284 = 1935 Cr.C 1120 = 37 Cr.L J. 87 = A. 

1. R. 1936 Pesh. 155. 

— S. 300, Excep. 1 — Scope — Grave and sudden 
provocation — llomtcide — Husband finding wife in 
sexual intercourse with paramour —Attack resulting in 
death — Offence. 

There can be no no higher provocation than that of 
finding one’s wife in actual sexual intercourse with her 
paramour Court generally treats the husband who kills 
his wife under such circumstances with special leniency. 
Homicide committed under such circumstances must cer- 
tainly be punished, but not as severely as murder nor 
visited wath the highest penalty of the law. In treating 
provocation as a mitigation of the crime, the law res- 
pects the infirmities of human nature. But a man who 
claims the benfit of this indulgence of the law must 
prove that his act was not the result of a cool, deliberate 
judgment or previous malignity of heart. It is mainl. 
on those principles that Excep. 1, to S. 300, is framed 
{Mahadevayya, O. C. /. and Ramachandra Rao, /.) 
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Chowim V . Government Of Mysore. 39 Mys. 

H. O.R. 536. 

Ss. 300, Excep. 1 and 304 — Sentence — Murder 
under grave and sudden provocation. 

Accused, on seeing the deceased having sexual inter- 
course with his (accused’s) wife, killed him. He was 
convicted under S. 304-1 and sentenced to transportation 
for life, 

I/eld^ that a man who acts under grave and sudden 
provocation of this nature cannot be put on the same 
terms as an actual murderer, that the sentence was far i 
too severe and that it should be reduced to imprison- 
ment already undergone. (_//arrtson and Daltp Stnght 
//.) Mahomed Zaman v. Emperor. 6 I.R. (Lah ) 
166 (1)- 146 1.0. 1009 = 34 Cr.L.J. 1161 (2) = 34 
P.L.R. 899-1933 Cr.O. 310-A.I.R. 1933 Lah. 166. 

S. 300, Excep. 1 — Wrcngful arrest — Use of 

force to avoid — Justification. 

The provocation that will bring a case within Excep. 

1 to S 300 must not be [provocation given by anything 
done in obedience to the law or by a public servant in 
the exercise of his powers. Under the first two para- | 
graphs of S. 99 on the other hand, the right of private , 
defence is not available against acts done or directed by 
public servants acting in good faith under colour of i 
their office even though such acts may not be strictly 
justifiable by law. An arrest or attempted arrest by a , 
private person if not strictly justifiable bylaw is not i 
outside the provocation mentioned in Excep. 1. i 

Semble, — The right of private persons to arrest ■ 
offenders is more restricted in India than in England. i 
(^Dkavle and Rowland, //.) ABDUL AZIZ Em- I 
PEROR. 14 Pat L.T. 464 = 1933 Or.0. 1079 = 148 I. 
0. 674 = 6 R.P. 490 = 36 Or.LJ. 726=AI.R. 1933 
Pat. 608. 

S, 300, Exceps. (1) and (4) — Appltcahthty — 

Fight arising without premeditation — Aicused proi'oked 
by deceased's party. 

Where the fight aiose without premeditation on the 
part of the accused who were themselves piovoked by 
the party of the deceased and the blows were struck in 
the heat of passion upon a sudden quarrtl without their 
having taken undue advantage or acting in a cruel or 
unusual manner, the accused nrust leceive the benefit of 
Excep. 1 or of Excep. 4 to S. 300. {Kendall, Ag. C, /. 
and I lames, /.) BhaGWAN DaS v. EM PEROR. 68 
All. 129-1661.0. 660 = 1936 A.L.J. 385 = 7 R A. 
944 = 56 Cr.L.J. 773 = 1936 A. W.R. 210=1936 Cr.C. 
919 = AXR 1936 All. 717. 

S. 300, Excep. ^^Applicability— Deceased 

having intrigue with accused's wife and singing provo’ 
cative song. 

^)ecea‘^ed was having an intrigue with wife of accu'^ed 
for a long time and used to sing provocative songs 
tantamount to declaration of his intrigue. 

//eld, that the lelations between the accused the 
deceased and the accused’s wife were such as to consti- 
tute a continuing grave provocation; the song mentioned 
in evidence was of a nature to give sudden and grave 
provocation eveiy time it w as sung by the deceased in 
the presence of the accused; the mere fact that he had 
managed to control himself on previous occasions wrhen 
provoked, w^as no reason for refusing to give him the 
benefit of Excep. C2) to S. 300. {Middleton, /. C. and 
Mtr Ahmad. A./.C.) BAHADUR v. EMPEROR. 166 

I. 0. 427 = 7 R. Pesh. 122 = 36 Cr.L J. 988 = 1935 Or. 
0. 467-AI.R.1935 Pesh. 78. 

-S. 300, Excep. 2 — Applicability — Deceased's 
party using fists. 


I PENAL CODE (1860), 8. 300, Excep. 2. 

When in a quarrel the party of the deceased is merely 
' using fists w'hile attacking, the accused can have no rea- 
I sonable apprehension that he will be grievously hurt by 
j his adversary. He may have an apprehension, but it 
cannot by any stretch of reasoning be considered reason- 
! able. {Middleton, J. C, and Mtr Ahmad, A. J. C.) 

: Nihal biNGH V. Emperor. 159 I.C. 284 = 37 Cr.L. 
J. 87=1936 Cr.C 1120 = A.I R. 1936 Pesh. 166. 

S. 300, Excep. 2 — Evidence. 

The deceased came in a state ot great excitement 
with a lathi determined to use violence against his erring 
wife or her lover or both and the lover snatched the 
lathi from him and struck him twice on the head which 
resulted in his death. 

//eld, that Exception (2) to S. 300 was applicable and 
j the conviction under b. 302 should be altered to one 
I under S. 304. {Coldstream and Jai Lai, JJ.) INDAR 
, Singh v. Emperor. 14 Lah. 814 = 6 I.R. (Lah.) 
i 149 = 346 I.O. 921 = 34 Cr.L.J. 1160 = 34 P.L R. 886 
1933 Cr.O. 267 (1) = A.I.R. 1933 Lah. 144. 

-S. 300, Excep. 2 — Private defence — Proof — 

Exceeding the right. 

In oidei to avail himself ttf the right of private de- 
fence the accu^-ed must show that he had a reasonable 
apprehension of being killed or of suffering some grie- 
vous bodily harm and that what he did was necessary to 
protect himself. Where the evidence showed that when 
the deceased, the older and stronger of the tw’o, assault- 
ed the accused, the latter had reasonable apprehension 
of serious personal injury and in fact received several 
injuries before he inflicted the stabs on the deceased, 
held the offence amounted only to culpable homicide not 
amounting to murder. {Curgenven and Cornish, JJ.y 
Kamaswami Maidu V. Emperor. 1981 M.W.N. 
606. 

— S. 300, Excep. 2 — Private defence and provo- 
cation — Burden of proof — Duty of Court. 

If an accused person wishes to take advantage of one 
of the iffxceptions to S. 300, the burden is primarily on 
him to show that his act falls within the exception con- 
I cerned, Ilow’ever when an ignorant or ill-defended 
person is being tried, it is open to the Court and proper 
fci the Court to examine the evidence in order to see 
whether it discloses facts which will bring the act of the 
accused within any of the Exceptions. But if the accused 
does not set up such a plea, it is not for the Court to 
' speculate upon mere possibilities. There must certainly 
be some basis found for the plea in the evidence. 
{Rttlly, J., on a difference of opinion between Waller 
and Pandalai, //.) PUBLIC PROSECUTOR v. SaTYAM. 
1931 M.W.N. 873. 

' Ss. 300, Exception 2 and Right of pri* 

vate defence exceeded. 

Deceased who was a notorious bully and older than 
the accused along with another assaulted the accused’ 
and attacked him with their fists. After the scuffle 
which lasted for 10 minutes in which accused got some 
slight injuries, accused drew a knife and stabbed the 
deceased. 

//eld, there was no justification for the accused to 
draw a knife and stab, that he had exceeded the right 
of private defence which he had and that in the circum- 
stances of the case, sentence may be reduced from 5 
years’ rigorous imprisonment to three years’ rigorous 
imprisonment. {Currte, /.) MahOMED Shafi v. 
Emperor. 6 I.R. (Lah.) 168=146 I.O. 34=34 Or. 

; L J. 1170 = 1933 Or.C. 347= A.I.R. 1933 Lah. 227. 

S. 300, Exception 2 — Right of private defence 

I — F ree fight between two persons. 
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When there is a free fight between two persons, no 
right of private defence accrues to either of them. 
{Shadi Lai, C.J, and Abdul Rashid, /.) PaRMESHRI 
Dasz/. Emperor. 161 1.0. 469=7 R.L. 141=35 
Cr.L.J. 1319 = 1934 Cr.C. 669=A.I.B. 1934 Lah. 
332. 

S. 300, Exception 3 and S. 302— Itkely 

to cause death — No mtentton to cause death- Covictton 
for mutder — Validity, 

Though the accused had no intention of causing the 
death of the accused, yet if he gave the accused such a 
blow which in the normal and natural course of the 
events was likely to cause his death, and it did cause 
the death, the accused must be deemed to have intended 
to cause death and should be convicted under S. 302. 1 
N.L.K. 134, Foil. {^Subhedar, A, J. C.') SULEMAN v. 
Emperor I. R. 1933 Nag. 134 = 142 I. 0. 741 = 34 
Cr.L.J. 404 = 16 N L.J. 129. 

S. 300, Exception 4 — Applicability — Abuse 

leading to sudden fight — Stabbing 7vith knife — Offence, 

The accused and the decca'>ed exchanged abuses and 
grappled w’ith each othei and cluihig the struggle, the 
accused suddenly took out his knife and stabbed the 
deceased under the armpit, piercing the lung and causing 
death. Motive for murder was not clearly established. 
In the District to which the parlies belonged knives were 
commonly carried. 

Held, the accused having, suddenly and without realis- 
ing the consequences, stabbed the decea.sed in the heat 
of passion, the offence fall under Excep. 4 to S. 300, 
I. P. Code. {Young, C J, and Addison, /.) HUSSAIN r/. 
Emperor. 7 R.L. 1 = 150 I.C. 640 = 36 Cr.L J. 1165 
= 1934 Or.O, 1162 = A.I.R. 1934 Lah. 818 

S. 300, Exception 4 — Applicability — Accused 

acting tn <1 cruel manner and taking undut advantage. 

For the application of Exception 4, the elements that 
the offence was committed without premeditation, in a 
sudden fight, in the heat of pa.ssion, upon a sudden 
quarrel, not alone sufficient. It must also be found 
that the offender did not take any undue advantage and 
did not act in a cruel or unusual manner. Accused g ive 
a violent lathi blow' on the head of the deceased which 
felled him to the ground, w'ithout premeditation in a 
sudden fight, in the heat of passion, and upon a sudden 
quarrel. But after the deceased had been brought to 
the ground, the accused gave him three or four blows, 
one of which w’as on his head — and a violent one too. 

Held, that the accused acted in a cruel manner and 
that he could not be given the benefit of Exception 4. 
{Raza and Smith, /J.) RAM NATH v. Emperor. 
6IR(Oudh) 145 (1) = 146 I.C. 563 = 10 O.W N. 
986 = 1933 Or.O. 1323 = 36 Cr.L J. 115 = A I.R. 1933 ! 
Oudh 438. 

S. 300, Exception 4 — Applicability — Condi- 
tions of. 

Exception 4 to S. 300 only applies to persons 
who take no undue advantage in a fight and who do not 
act in a cruel and unusual manner. Where in the course 
of a fight, the accused takes a knife out of his pocket and 
stabs the deceased causing a fatal wound, though there 
may be no deliberation on his part, yet he cannot be 
said to have acted otherw’ise than in a cruel and unusual 
manner, when neithei the accused nor any one opposed 
to the accused has any weapon in their hands. His act 
is not covered by Excep. 4, and clearly amounts to 
murder. {Reilly, C.J. and Shankar anarayana Rao, J.) 

Pereera 2/. Government OF Mysore. 13 Mys. 
L.J. S09^40Mys.H.C.B. 66 

— — S. 300, Exception 4 — Applicability — Considera^ 
lions — Number of wounds and the position of the comba- 
tants with regard to their arms. 

Q, D.— II— 152 
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The number of w'ounds is not the criterion, but the 
position of the combatants W'ith regard to their arms and 
the use of those arms are the considerations to be kept 
in mind when applying Excep. 4 to S 300. Hence 
where the deceased was not armed bu.. the accused was 
and he caused grievous hurt to the deceased by causing 
only one wound, he is not protected by Exception 4 
and the offence is murder. {Almond, J.C. and Mir 
Ahmad, A. J.C.) JUMMA KHAN v. EMPEROR. 166 
1.0. 6 = 7 R. Pesh. 113 = 36 Cr.L.J. 914 = 1935 Cr.C. 
357 (2)=A.IR. 1936 Pesh. 69. 

S. 300, Exception ^—ApbhcabiUty— Conditions 

— Offence committed in cruel manner. 

In order to take advantage of exception (4) to S. 300, 
it must be shown that the offender did not lake under 
! advantage or act in a cruel or unusual manner. Offence 
; held to be committed in criu-l manner. {Abdul Qadir 
! and Monroe, JJ.) NUR Dad v. EMPKROR. 33P.L. 
:R. 718 = 1932 CrO. 820= I.R. 1933 Lah 290 = 142 
' I.C. 901=34 Cr.L.J. 462- A.IR 1932 Lab. 606. 

S. 300, Exception Applicability— Fatal 

blow being premeditated. 

Wheie there was an altercation and exch.ange of hot 
words and abuses between the accused and the deceased 
but the fatal l)Iow with a large knife w'as shown to be: 
premeditated. 

that the fourth exception to S, 300 had no 
application. {Dhavle and Rowland, J J.) ABDUL 
Azv/.v. Emperor. 14 Pat.LT. 464 = 1933 OrO. 
1079=1481.0. 674 = 6 R P. 490 = 36 Cr.L.J. 726* 
A.I.R. 1933 Pat. 608. 

S. 300, Exception 4 — Applicability — Simultane- 
ous fight. 

Where the accused and deceased made simultaneously 
preparation to assault each other with deadly w'eapon.s 
aiui immediately fought and there was no premeditation 

Held, that the case came within the purview of Excep. 

4 to S. 300. {Mya Ihi and Brown, JJ.) NGA BA SHIN 
V. emperor. IR. 1933 Rang 109 = 144 I.C 420 = 
34Cr.L.J.783 = 1933 Cr.C. 732 = A.I.B. 1983 Rang. 
142. 

S 300, Exception 4 — Applicability — Sudden 

fight — Death due to two bloavs. 

Where two young men, presumably both equally 
matched, w'ere fighting and one of them dealt two blows 
on the other in quick succession and thereby caused 
death. 

Held, that Exception 4, applied. Conviction altered 
to one under S. 304, Part I. {Harnson and Addison, 
JJ.) Khuda Bakhsh V. Emperor I.R. 1932 Lah. 
626 (2;. 

S. 300, Exception ^—Applicability— Sitddeis 

quarrel — Injuries inflicted tn cruel mannei on un- 
armea person. 

Where it is clear that the deceased has as many as 
six injuries on his head it is difficult to hold that the 
; case falls within P:xcep. (4), to S. 300, because even as- 
suming that the quarrel was sudden, it would seem that 
' the accused acted in a cruel manner in so a.ssaulting 
’ and causing all these injuries to a man w’ho was un- 
: armed and who is not shown to have assaulted the 
accused in any way and caused any injuries. {Dalip 
Singh and Abdul, Qadtr, JJ.) KHAIK DiN v. EM- 
PEKOK. I.R. 1931 Lah. 1021 = 134 1 0. 829 = 32 Cr. 
L.J. 1264 = 1931 Cr.C. 536 = A.I.R. 1931 Lah. 280. 

S. 300, Exception ^—Applicability— Use of 

knife by accused in trivial fight. 

In a trivial fight with fists and hands, the use of a 
knife by the accused clearly amounts to the taking of 
undue advantage and makes the act unusual and cruel. 
{Middleton, J. C. and Mir Ahmad, A.J.C.) NiHAL 
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Singh v. Emperor. 159 I.O. 284 = 37 Cr.L.J. 87-= 
1936 Cr.O. 1120 = A.I.E. 1935 Pesh. 165. 

S. 300, Exception 4 — Sudden fight — Assailants 

nrmed with spears taking undue advantage. 

Where there were at least five persons armed with 
spears and two with lathis on the accused’s side and two 
on’the other side, one of whom was killed and no grievous 
injury was inflicted by the other party it cannot be held 
that the assailants did not take undue advantage or that 
they did not act in a cruel and unusual manner and the 
offence committed by them is not covered by Exception 
4 to S. 300, even though it is clear from the evidence 
that the killing of the deceased was perpetrated without 
premeditation in a sudden fight in the heat of passion 
upon a sudden quarrel. {Thom and Harries, JJ.) 
Hhapat Singh z/. Emperor. 159 IC 166 (2) = 8 
E.A. 397 - 1936 A W.E. 63 - 1936 A.Cr.O. 6 = 37 Or. 
L.J,82 = 1935 Cr.C. 362-=A.IE. 1936 All. 362. 

• S. 300, Exception 4 — Sudden fight bet'ioeen two 

parties — Rack trying to hit one of the oppi site side — 
Deceased killed in such fight — Offence. 

Where the dei eased died as a result of blows received 
in the course of a sudden fight between two parties in 
which every one w.as trying to hit one of the opposite 
side and nobody thought about any private right of self 
defence and it was not clear as to which party were the 
aggres.sors, the offence committed conies within the 
fourth exception to S. 300. {Kendall, /.) SUNDAR 
Eal V, Emperor. 157 I. 0. 422:^8 E A. 188=^36 
Cr.LJ. 1146 = 16 LR. 46 (Cr.) = l935 A Cr.C. 90= 
1935 A.W.E. 340 = 1935 Cr.C, 529=A.I.E. 1935 All 
438. 

S. 300, Exception 4— .V// •iden quarrel — Accused 

armed with aruval taking undue advantag e-~^Murder, 

The deceased started the quarrel by striking the 
accused with his stick and in the couise of the quarrel 
the deceased was given no less than 7 injuries by the 
.u:cu^ed with the annal. 

//eld, that the quarrel W'as sudden and the murder 
was committed in the heat of passion without any 
piemeditation, the accused took an undue advantage and 
acted in a cruel and unusual manner towards the decea- 
sed and so he was guilty of murder, {/ieadey, C,J, 
and /Jardiivell, y,) KaJ AMANI NaOAR ?/. EMPEKOR. 

1933M.W.N. 1430=1934 M.W.N. 47. 

Ss. 300, Exception 5, 302 and 30^— Culpable 

homicide not amounting to mnrdti — Death caused at 
the request of the wctim. 

Where the rnurdei with which the ac-cu'ied is charged 
is found to h.ave been committed by him at the request 
ot the deceased woman, the piopei conviction should be 
under S, 304 for culpalile homicide not amounting to 
murder and not under S. 302, {/Jeasley, C.J, and 
IVahh, y.) Kanaga KOsavaN, Di re, 54 Mad, 604 
«I.E. 1931 Mad. 483 = 131 1.C. 147-32 Cr.L.J. 669 
= 33LW. 218-1931 M.W.N, 393 = 1931 Cr.C. 484 
= A.IE. 1931 Mad. 436 = 60M.L J 616. 

Ss. 301 and 307 — Accused shooting at h. but 

wounding 11 — Offence. 

Section 301 lays down that a pr^rson who wishes to 
kill A and by mistake kills // is as much guilty of 
murder as if he had killed A himself. S. 307 pro- 
vides for the punishment of a person who intends to 
commit murder but fails in achieving his object. The 
effect of the two sections read together is that an accused 
person who shoots at A and woum^s B by mistake 
would be guilty under S. 307, although he has not been 
able to gei the peuon whom he intended to injure. {Mir 
Ahmad, A J.C.) AMIR SadAT ShaH v. EMPEROR. 
1681.0. 648 = 8 E. Pesh. 66=37 Cr. L.J. 26=1936 
Cr.O. 463 = A.I.E. 1936 Pesh. 74. 


PENAL CODE (1860;, S. 302. 

S. 301 — Intention to murder another person in- 
stead of the victim — No charge — Effect, 

It five men are charged with plotting to murder D and 
it is then found that they never plotted to kill D at all 
tw'o of them cannot be held constructively guilty of his 
murder simply because they probably had a different 
object inyheir minds — the murder of they have 

never been charged with such a common object. {Wal- 
lace and Jackson, JJ.) SaNNA IMAM SAHIB v, GOPAL 
RaO. 1930 M.W.N. 1264. 

S. 302. 

Abetment. 

Benefit of doubt. 

Concerted attack. 

Constructive murder. 

Distinction between Ss. 302 and 304. 
Drunkenness. 

Evidence. 

Extenuating circumstances. 

Intention. 

Motive. 

Murder. 

Murder or causing disappearance of evi- 
dence 

Murder or culpable homicide. 

Murder or hurt. 

Poisoning. 

Private defence. 

Provocation. 

Sentence. 

Sudden fury. 

Sudden quarrel. 

Unsound mind. 

Abetment. 

S. 302 — Abetment — Person instigating others to 

beat deceased and in whose presence injiuies are inflicted 
by such others. 

One of the accused was instigating others to beat the 
deceased and while so instigating and in his presence, 
the other accused inflicted several injuries on the person 
of the deceased with a toka which caused his death. 

//eld, that the accused could not escape responsibility 
foi abetment of murder committed by others and that 
he should be i or.vicled under S. 302. {Broadway and 
Abdul Q,ultr, //.) MaCHHIA v , EMPEKOR 147 I 0. 
109--6R.L 331 = 35 Cr.L.J 301= 1933 Cr.C. 1387 = 

A, I.E. 1933 Lah. 928 A.I.E. 1934 Lab. 409. 

Ss. 302, 117 and 115 — Abetment — Speech inci- 
ting a large audience to muider. 

Where a speech was addresseil to a large audience 
wherein the accused incited the audience to murder 
Englishmen and (xovernment oificials. 

/leld, that the more appropriate section to be charged 
with w’as S. 117 read with S. 302. S. Il5 applies only 
when the abetment is not punishable under another pro- 
vision of the Code. So if S. 117 applies, the offence 
would not fall under S. 115, Indian Penal Code. {Bktde, 
/.) Santa Singh Kamal v . Emperor. 6 1.E. 
(Lah.) 187C1) = 146 I.O. 222 = 34 Or. L.J. 1207 = 
1933 Cr.O. 882 = A.I.E. 1933 Lah. 660. 

Benefit of doubt. 

See also POISONING, infra. 

— S. 302 — Benefit of doubt. 

Where the salient facts of the case as proved and the 
confession of the prisoner cannot be reconciled, a convic- 
tion for murder cannot be upheld. {Boys and Sen, JJ.) 
Emperor z'. Patey Singh. 12 L.E. 117 (Cr.) = I. 

B. 1931 All. 706 = 133 1.0 693 = 32 Or. L J. 1062= 
1931 A.L.J. 1000= 1931 Cr.C. 961= A.I.E. 1931 All. 
609. 
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■ ■ "Ss. 302 and 301 — Benefit of doubt. 

Where the case is on the border line between murder 
and culpable homicide not amounting to murder, the 
accused is entitled to benefit of reasonable doubt and he 
can be convicted only under S. 304. (Dunkley, J.) 
NGA PO EiN V, Emperor. 150 I.O. 699 -=7 E.E. 1 = 
36 Or. L.J. 1112=1934 Or.O. 673 = A.I.E. 1934 
Eang. 110. 

— — Sfl. 302 and 304 — Benefit of doubt — Accused 
giving sound blows to one of three culprits — Apprehen 
Sion of grievous hurt by accused — No offence. 

The statement was that on the night of the murder 
the accused saw three thieves coming to his cattle-shed. 
One of them united a buffalo and was taking it away. 
He shouted out to the thieves and gave two blows with a 
chuha to the culprit w’ho w'as taking away the buffalo. 
The other culprits escaped. 

fields that as there \\ere three culprits the appellant 
may have felt reasonable apprehension of death or grie- 
vous hurt if he did not use adequate force promptly and 
that the accused could not even be convicted for culpable 
homicide. i^Bide and Currie^ Jf.) GODHA WaRYAM 
z/. Emperor. 6 I.E. (Lah.) 260 = 146 I.C. 648 = 34 
P.L.E. 1000 = 1933 Or.C. 1287 = A.I.E. 1933 Lah. 
399. 

— — — Ss. 302, 364 and 149 — Benefit of doubt — All 
accused tn Court proved to have taken part tn abduction 
of deceased — Person by whom subsequent murder wms 
committed not known — I ngredients necessary under 
S, 149 not proved — Accused entitled to bene fit of doubt 
on charge of murder. 

All the accused before the Court were proved to have 
taken part in the abduction of the decea.sed but it was 
doubtful who, if any, of them had committed the sub- 
sequent murder and there was pos.sibility of some others 
having joined in the offence of murder. Further, none of 
the ingredients under S. 149 were proved. 

Hehf that the accused could be not convicted of 
muider, but sliould be given benefit of doubt. {Cold- 
stream and Abdnl Qadir, J /.) AHM^D v, Emperok. 
147 I.C. 401=1934 Cr.O. 14 = 6 E.L. 393 = 35 Or. L. 
J. 426 =A.I.E. 1933 Lah. 1035 (2;. 

-Ss. 302 and 304 — Benefit of doubt — Death by 

strangulation — Absence of direct evidence — Intention to 
cause death doubtful. 

Knowledge that pressure applied to the neck is likely 
to cause death must be attributed, at least to every adult 
and an accused who is a man of thirty cannot plead 
ignorance on the ground of youth or inexperience; but it 
remains with the (’ourt to determine whether the circum- 
stances show that the accused intended to cause death. 
Where therefore it is evident that the accused wms 
violent and intended to be so, but if a doubt ■still 
remains whether so far as his intention w^ent the deceas- 
ed's death was not accidental, the accused is entitled to 
the benefit of that doubt. In this case, such a benefit 
was given and the conviction under S. 302 was altered 
to one under S. 304. {A'niul Qadir and Monroe. //.) 
JAHANA V. Emperor. 6 I.E. (Lah.) 189 = 146 I.C. 
224 = 34 Cr-L J. 1213 = 1933 Cr C. 768 = A I.E. 1933 
Lah. 511. 

■— S. ^{^2— Benefit of doubt— Evidence capable of 
two constructions -Evidence necessary for conviction — 
Mere suspicion not sufficient. 

When a set of circumstantial evidence is capable of 
two constructions, one in favour of the accused and one 
against him, the accused is at least entitled to the 
benefit of the doubt. In order to convict persons charg- 
ed with murder, there should be unimpeachable evidence 
of reliable witnesses, bringing home the guilt of the 
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accused beyond reasonable doubt. But if the proof 
adduced at best leads to strong suspicion but falls short 
of the requisite standard of certainty, the Court is 
bound to give the benefit of the doubt to the accused. 
{Beasley, C /. and Sundaram Chetty, J,) VENKATA- 
SUBBA Keddi, In re. 64 Mad. 931 = 134 I.O. 1143 = 
1931M.W.N. 1177 = 33 Cr.L.J. 61 ( 2) = I.E. 1932 
Mad 7 = 34 L.W. 128 = 1931 Or.O. 929=A.I.E. 1931 
Mad. 689 = 61 M.L.J. 608. 

S. 302 — Benefit of doubt — Evidence — Mere sus- 
picions. 

Where theie was no eye-witness to the actual commis- 
sion of the murder and there were strong suspicions, 

Held, that mere suspicions could not be the basis of a 
conviction under S. 302. {Bisheshwar Nath and Nana- 
vutiy,J/.) Katan z/. Kmperor. 8 Luck. 301 = 1. 
E. 1933 Oudh 154=143 I.C. 66 = 10 O.W.N. 7 = 34 
Cr.L J. 498 (2) = 1933 Or.O. 279=A.I.E. 1933 Oudh 
148. 

■ Ss. 302 and 304 — Benefit of doubt — Injury in 
fiictcd ivithout premeditation — Benefit of doubt. 

Where from the evidence it .ippeared to be not unlike* 
ly that the accused inflicted the injury without any pre- 
meditation and in a sudden fight, in the heat of passion, 
having also acted in self defence in con.sequence of an 
attack made upon him by the deceased himself, 

Heldf that the accused was tnlitled to the benefit of 
the doubt as regards the charge under S. 302 and that 
the conviction should be altered into one under the latter 
part of S.304. {Mahadevayya, O.C .J, and Shankara- 
narayana Rao, /.) ABDUL KaRIM v. (JoVERNMENT 
OK Mysore. 11 Mya.L.J. 412 = 39 Mys.H.C.E. 227. 
Concerted attack. 

S. 302 — Concerted attack — Attack by several 

persans on unarmed person — Beating with lathies after 
knocking him doivn — Each^ if guilty. 

Obiter, — Wheie eight persons deliberately attack 
another who is alone and unarmed, and even after he 
has been knocked, the assailants continue to beat him 
with lathies, each of the assailants is guilty of murder 
under S. 302, 1. P ('ode. {Nanavutty and Zia-ul- 
ll.isan, //.) Raj Bahadur v. Emperor. 162 I.O. 
103 = 7 E.0. 182 = 35 Cr.L.J. 1496 = 11 O.W.N. 1309 
= 1934 Cr.O. 1379 = A.I.E. 1934 Oudh 499. 

S. 302 — Converted attack — Blows on head with 

dangs — Death caused — Nature of offence — Person caus- 
ing the trivial blow liable under S. 325 other liable 
under S. 325. See PENAL CODE, S. 325. 32 P.L E. 

401. 

S. 302 — Concerted attack — Common intention 

to murder — Sentence. Sec SENTENCE infra. A.l.B. 

1935 Lah. 337. 

Ss. 302 and 34 — Concerted attack — Intention — 

Murder by several accused — Mode of ascertaining com^ 
mon intention. 

The question of finding out the intention of a parti- 
cular person, who together with others, has admittedly 
committed a crime of violence, is always a difficult 
matter. In the absence of direct evidence of the 
common intention which is available only in raie ca.ses, 
such an intention can only be ascertained by a consider- 
ation of the established facts and the surroundirig 
circumstances. Where all the accused had joined in 
beating their victim mercilessly to death but it was not 
shown who inflicted the fatal blow, the accused may be 
sentenced to transportation for life instead of to death. 
{Tek Ckand and Agha Haidar f J/.) TARA SlNGH v. 

Emperor. I.E. 1932 Cal. 328 = 33 Cr.L.J. 457 = 137 
1.0. 282 = 33 P.L.E. 1 = 1932 Cr.C. 173= A. I.E 
1932 Lah. 189. 
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Ss. 302, 304 and 323 — Concerted attack — Mur- 
der or hurt — Attack by four persons tn concert with a 
view to murder — Fatal stab by one of them — All guilty 
of murder. 

Four coolies in an Assam Tea gardens — persons of 
very primitive belief and rudimentary understanding — 
attacked the accused one night who was supposed by 
them to have practised sorcery and caused one of them 
to become dumb. All of them struck him blows caus- 
ing the accused to fall down helpless and dragged him 
to a well. One of the accused took out a knife from 
the pocket of the victim and stabbed him on the back. 
The jury found the person who used the knife guilty 
under S. 304 and the others under S. 323. 

Held^ that all four of them W’ere guilty under S. 302 
of the Penal Code. (Fanktn^ C./., C.C Chose and 
Costello^ J Lakhan Sawra, In the matter of. 
LB. 1932 Cal. 670-139 LO. 81 = 33 Or.L.J. 663- 
1932 Cr.C. 861 = A.I R. 1932 Cal 816 (F.B.). 

S. 302 — Concerted attack — Riot — Several per- 
sons armed with lathtes — Assault by — Death caused — 
All, if guilty. See PENAL CODE, SS. 149 AND 302. 
11 O.W.N. 1543= A.I.R. 1935 Oudh 110. 

S. 302 — Concerted attack — Several persons join- 
ing in causing injuries with dangs — Inj'ured pet son 
dying shortly after — Nature of offence. 

When several persons armed with dangs joined in 
beating another unarmed person regardless of conse- 
quences and the latter died shortly after as a result of the 
injuries and it further appeared that the enmity between 
the parties was of over tw'o years standing and that the 
attack did not take place upon a sudden quarrel, 

fields that the several persons w'ho joined in inflicting 
the injuries were guilty of murder. 45 A. 727, Ref. 
(Abdul Qadir and Addison, //.) SiKANDAR v. EM- 
PEROR. 1311.0. 122 = 32 CrL J. 645 = 32 P.L.R. 
414 =1931 Cr.C. 776 = A.I.R. 1931 Lah. 636. 

Constructive murder. 

See also SENTENCE infra. 

S. 302-f 'onstructive murder — Charge under 

S, 302 read with S. 149. 

Where the accubcd w’ere charged under S. 302 read 
with S. 149 tjf the Penal Code but the jury found them 
guilty of murder substantively and the Judge, accepting 
their verdict, convicted them under S. 302. 

Held, that as there was consequent disadvantage 
to the accused and the accused would have had to adduce 
no fuither evidence, the conviction under S. 302, even 
without a substantive charge of murder framed against 
them under that section alone W’as not improper. The 
constructive charge framed under Ss. 302 and 149 
actually required them to prove more than if this 
had been directly charged with murder. 11 P. L. I 

T. Ill, Appl. (Courtney-Terrell, C.J. and Dhavle, 
/.) Emperor v. Rashbehari Lal. I.R. 1933 Pat. 
27=34 CrLJ. 83 = 140 1.0.846 = 13 P.L.T. 440 = 
1932 Or C. 774 = A.I R. 1932 Pat. 302. 

— ' Ss. S02 and 34 — Constructive murder— Com 

man intention to commit robbery — Murder by one — Lia- 
bility of other for. 

The common intention of the culprits W'as to commit 
robbery and in furtherance of that intention different 
acts were committed by different persons. While S one 
of the accused had gone to fetch K for carrying out that 
common intention, another accused shot down the 
deceased who was the son of K in furtherance of the 
same. 

Held, that although .S' was not actually present at the 
time of murder, still as he was also one of the participa- 
tors in the joint criminal action in the course of which 
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the murder was committed, he was also constructively 
guilty under S. 302. (Bhide and Currie, //.) INDAR 
Singh Gurmukh Singh v. Emperor. 6 I.R. 
(Lah.) 216 = 146 I.C. 376 = 34 P.L.R. 1003=36 Cr.L. 
J. 72=1933 Cr.C. 1063 = A.I.R. 1933 Lah. 819. 

;; — Ss. 302, 149 and 396 — Constructive murder — 

Conspiracy to commit dacoity — Murder by one — Others 
not to be convicted under Ss» 302 and 149. 

Where the object of a conspiracy is to commit a 
i dacoity and not to commit a murder, and if murder is 
I committed by one of the dafoits in the commission of 
' the dacoity, all the others can be convicted only under 
I S. 396 but not under Ss. 302 and 149. (Tek Chand 
and Monroe, //.) PUN JAB SiNGH UjAGAR SlNGH V. 
Emperor. 16 Lah. 84 = 147 I.O. 2 = 6 R.L 339 = 
36 P.L.R. 51 = 36 Cr.L.J. 322=1933 Cr.C. 1467 = A. 
I.R. 1933 Lah 977. 

Ss. 302 and 149 — Constrm live murder — Dacoits 

j — Murder by one — Liability of others. 

Where the common object of the gang w'as only to 
' commit dacoity though they carriefl arms to over awe 
j the people of the village and when pursued by the police, 

[ one of the dacoits fired and shot one of the pursuers 
t dead, 

Held , the other tiacoits cannot be convicted under 
S 149 read with S. 302, in the al>ence of anything to 
attribute the murder by one of them to the common 
objet t of the gang. (Bisheshwar Nath and Kisch. //.) 
Lekha Singh r/. Emperor. 9 O.W.N. 977=I.R. 
1933 Oudh 26 = 140 I.C 892 = 33 Cr.L.J. 101 = 1933 
Cr.C. 93 = AXR. 1933 Oudh 53. 

....g 3 Q 2 — Condructive murder — Incitement to 

cause murder — Causing death — Liability under S, 34. 
j The appellant with a number of other persons, armed 
with das and spears, attacked a house; the appellant 
incited the others to set fire to the building; those others 
actecl on this incitement; the appellant then in the 
presence of the deceased incited the others to cut her; 
and they cut her to death accordingly, 
j Held, that the appellant took an actual part in the 
assault; that under the provisions of S. 34 he w^as as 
much guilty of murder as the actual persons who deli- 
vered the blow. (Das and Brenon, J/.) NGA PO 
Kyone V. Emperor. 11 Rang. 354 = 6 I.R. (Rang.) 
93 = 146 I.C 392=36 Cr.L.J. 41 = 1933 Cr.C. 907 = 
A.I.R. 1933 Bang. 236. 

Ss. 302 and 149 -^Constructive murder — Riot — - 

Object of assembly to beat rival faction — Death caused 
by one member — All, if guilty. See PENAL CODE, 
Ss. 149 AND 302. 11 O.W.N. 1456 = A.I.R. 1936 
Oudh 62. 

S. 302 — Construct tie murder — Sentence — 

Transportation for life as the minimum. 

Where the accused are found guilty under S. 302 
read with S. 149, the law precludes the infliction of any 
lessor penalty than transportation for life. 1 Pat. 753, 
Ref. (Coldstream and Jai Lal, JJ.) BaHAWAL z/. 
Emperor. 32 P.L.R 810 = 1932 Cr.C. 16=136 I.C. 
670-I.R. 1932 Lah. 126 = 33 Cr.L.J. 184 = A.I.R. 
1932 Lah. 5. 

■'■3. 302 — Constructive murder — Several accused 
— Fatal blow by one as unpremeditated Act — Others 
inflicting blotos — Nature of offetue. 

If there was no common intention to cause hurt to the 
deceased and the fatal blow dealt by one of them was 
an unpremeditated act springing from his mind alone 
then the other persons w'ho may have struck one or more 
blows are not constructive participants in the offence of 
murder. In such a case the guilt of the person who dealt 
the fatal blow and that of the other persons should b& 
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separately dealt with. {Bhtde and Tapp^ //.) SULTAN 
V, Empekok. 12 Lah. 412 - I.B. 1931 Lab. 1001 
32 Cr.L.J. 1219 « 131 1.0. 793 -32 P.LB. 925=^1931 
Or.0. 1051 = A.I.B. 1931 Lab. 719. 

S. 302 — Constructive murder — Two factions — 

Partisans of one faction goingf to attack those of '^ther 
with slicks — Companions of latter joining them w’ith 
spears and hatchets — One of the former group thrust 
with spear resulting in his death on spot— No right of 
private defence to the latter group— Other persons pre- 
sent liable to bs convicted under S. 302 read with S. 34. 
Sa Pen\l Code, S. 34. A.I.R. 1931 Lab. 11. 

Ss.802, 31 and 114 — Constructive murder — 

Two persons going armed with guns and ammunition to 
commit robbery — Large number of shots fired by them 
while retreating and trying to escape — One of pursuers 
killed by one of shots from one of them -Other is also 
guilty under S. 302 read with Ss. 34 and 114. Sf^ 
Penal CODE, Ss. 34,114 AND 302. 61 Cal. 190 = 
A I.B. 1931 Cal. 10. 

Distinction between Ss. 302 and 301. 

S. 302 — Distinction between Ss. 302 and 304. 

Sfe Penal code, Ss. 302 and 304— intention. 

A.l.B. 1933 Bang. 338. 

Drunkenness. 

Sge also Sentence, mfra. 

-Ss. 302 and 301 — Drunkenness — Bloiv given 

during drunken bra^ol resulting in death —Offence, 
Where there was a fight at the accused's house in 
which he, his brothers and the deceased took part, and 
in ^hat drunken brawl the accused gave the deceased 
only one blow w'hich ultimately resulted in the death. 

Held^ that no offence under S. 302 or S, 304 but one 
under S 326 was committed. {Skadt Lai, C, J. and 
Monroe, J) (JOKAI.CHAND r/. EMPEROR. 151 I.C- 
760 = 7 RL 223 = 35 Cr.LJ. 1407 (2) =36 P.LR. 88 j 
= 1931 Cr.C. 763=A.I.R. 1934 Lab 177. 

.g 3 Q 2 — Drunkenness — Drunken hra:ol — Fatal | 

injuries inflicted — Sentence, 

Accused challenged the deceased to fight with him and j 
on the refusal of the latter pushed his head and asked I 
him to assault the accused. Thereupon the deceased ' 
gave him a blow. Immediately the accused drew a knife ' 
and inflicted .several fatal wounds as a result of which : 
deceased died immediately. I 

Held, that the accused was guilty of murder as an in- j 
tention to cause death could be inferred from the nature | 
of the injuries but that as the parties were drunk and as ! 
the first blow was struck by the deceased, the lesser ! 
penalty should be imposed. {Mya Bii an I Ba^n/ey, , 
JJf) NgaSeinGk». Kmperor 149 10,1176= i 
6 R R. 376=36 Or.L J. 228 = 7 R.R. 188 = 35 Or.L.J. 
1065= 1931 Or 0. 76 =A I.R. 1931 Rang, 10. 

■ -S. 302 — Drunkenness — Voluntary drunkenness 

— Sentence — Discretion of Court. 

Drunkenness, though voluntary, can l)e taken into 
consideration as an extenuating circumstances justifying 
the imposition of the lessor penally for murder. It 
cannot be laid down that in no case of a conviction for 
murder can voluntary drunkenness amount to an extenu- 
ating circumstance, for that would be fettering the dis- 
cretion of the Courts in an unjustifiable way. Each case 
must be treated on its merits according to the proved 
facts. (^Mya Buand Dunkley, //.) NGa Sein Gale 
V, Emperor. 12 Rang. 446=152 10. 1054 = 36 Or 
L J. 228 = 7 R.R. 188 = 1934 Cr.O. 1326 = A.I.R. 1934 
Bang. S61. 

Evidence. 

See also BENEFIT OF V 0 \} 3 T, supra, 

S. 302 — Evidence, 
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It is Inevitable that a brutal murder should go un- 
I punished where satisfactory evidence is not forthcoming 
; as to who were the guilty parties. (PVaztr Hasan, C.J. 
and Smith, J.) KEHRI z/. ICmPEROR. 6 R.O. 406 = 
1481.0. 269 = 35 Cr.LJ. 681 (2) =11 O.W.N. 77 = 
1934 Or.C. 79= A.I.R. X934 Oudb 13. 

*3. S02 — Evidence — Accused in possession of 

bl oodstai Hid cl ot hs — • Pres u mpti on . 

The fact of a nun having blood in cloths in his pos- 
session is not always of much importance; but his failure 
to give any explanation for it may be sufficient corro- 
boration of the evidence of the accomplice against him. 

, {Niyogt and Staples, AJ.Cs.) MaLLU MarheTA v, 
(Emperor. 6 I.R. (Nag.) 93 = 146 10. 701=16 
, NagL.J 186 = 36 Cr.LJ, 213=1933 Or. 0. 1461 = 

^ A.I.R. 1933 Nag. 362. 

I "‘3. 302 — Evidence— Approver's testimony — Heed 
j for corroboration. 

! Where in a case of murder there is considerable sus- 
. picion but not sufficient evidence to convict the accused 
j with the crime, the accused cannot lie convicted on the 
, basis of the approver’s evidence unless it is corroborated 
. in the material particulars. (Doratswimt Iyer, C.J. and 
Mahadevayyi, J ) VKNKATAGIRIAPPA v, GOVERN- 
MENT OF MYSORE. 11 Mys.L J. 223 = 38 Mys.H O. 
R. 161. 

j 3. 302 — Eindence—Circumitantial evidence — 

, Value. 

J The question of the soundness or unsoundness of the 
t evidence is a matter to be taken into consideration 
I before the verdict. There is no rule of law that if there 
' be no eye-witness to the murder, the accused cannot be 
’ sentenced to death. Circumstantial evidence may be, 

I and often is, more cogent than the evidence of an eye- 
witness. {Courtney Terrel, C.J. and Scroope, J.) 
TuLSi Gangota z/. Emperor. I.R. 1933 Pat 166 
= 1421.0. 613 (2)=34 0rLJ. 396 = 14 Pat.L.T 96 
= 1933 Or.C. 611=A.I.R. 1933 Pat. 180. 

3. 302 — Evidence-Conviction for murder — 

Medical evidence against violent death. 

Where the medical evidence does not support that the 
deceased met wdth a violent death, no charge of murder 
can be brought home to any one. (^Nanavntty and 
Pachphul Sin^h, JJ.) SUBKaRAN ?/. EMPEROR. 6 

R O. 564 = 149 I.O. 473=36 Or.L J 992=11 O.W.N. 
722 = 1934 Cr.O. 779 = A.I.R. 1934 Oudli286. 

■3. 302 — Evidence — Conviction under the section 
— Basis of— Evidence— Necessity — Moral conviction of 
Judge— Sufli:iency. .SVt- CRIMINAL TRIAl.—CONVjC- 
1 ION -Basis OF. 162 10. 832 = A.I.R. 1935 Pat. 19. 
■ "'”’3. 302 — Evidence — Conviction under the section 

\ — Body of murdered person not found. 

' The mere fact that the body of the murdered person 
I has not been founil, is not a ground for refusing to con- 
I vict an accused person of murder ; but when the body of 
I the person said to have been murdered is not forth- 
coming, the strongest possible evidence as to the fact of 
I the murder should be insisted on before the accused is 
I convicted. {Ferrers, J.C. and Mehta, A JC.) Fateh 
I Mahomed v. Emperor. 152 1 0. 376 = 7 R.S. 92 = 

I 28 3 L.R. 387 = 36 Or.L.J. 83=1934 Or.C. 1070 = 
A.I.B. 1934 3ind 139. 

3. 302 — Evidence —Duty of prosecution — Person 

1 found last with deceased — Inference as to guilt. 

1 It is against human experience that a man who in- 
’ tends to commit a serious crime like murder should go 
about openly canvassing for help. It cannot also be 
' said that when two persons are seen together and shortly 
afterwards one of them is found to have been murdered, 
1 that the survivor has to give an explanation as to how 
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the deceased met his death. And the fact that the ac- 
cused denies all knowledge of the crime or of the cir- 
cumstances connected therewith cannot be treated as any 
evidence wdiatsoever of his guilt. The burden of estab 
lishing the guilt of the accused is throughout on the 
prosecution and they must prove every link in the chain 
of evidence against him from the beginning to the end. 
(^Shadi Laly C. J. and LLatdary J.) Ha VAT rc 

Kmpkkok. IR. 1932 Lah. 291 = 137 lO. 59=33 
Or, L.J 411 = 33 P.L.R. 23 = 1932 Or.C. 256=A.I.E. 
1932 Lah. 243. 

— — S. 302 — Evidence— Mode of leading. 

In a capital cai-e, it is important that the more impor- 
tant of the witnesses should be examined, in such a way 
as w'ould enable the Court to properly appreciate their 
evidence. The evidence should be led in sufficient detail 
and with due regard to the sequence of events; the facts 
which the witnesses saw or the acts which they did and 
aKo the reasons which actuated them to do the acts 
being narrated in an intelligent fashion. It is only by 
this means that a clear and consistent account of the 
whole thing may be presented before the Judge and the 
jury. {LJerfy^htrey C. /., Mukerjt and Costello, JJ.) 
Kafioukuddin Ahmad v. Emperor. 62 Cal. 672 
= 7 R C. 606 = 36 Or. L J. 808 - 156 I.C. 687 = 39 C. 
W.N. 368 -1935 Cr.O. 241-A.I.R. 1936 Cal. 184 
(S.B.). 

-S. 302 — Evidence — Post- may tern certificate — 

Contents. 

It is most esi^ential that the time of the post mortem 
shoultl be recorded as in many cases it assists the Court 
in determining whether death took place at the time 
alleged or not. {Paza and Pfillan, J/.) DWaRKA 7i. 
EMPEROR. 6Luck. 475-1 R. 1931 Oudh 199-32 
OrLJ. 697-14 OLJ. 210 = 131 1.0.439 = 8 O W. 
N. 107 = 1931 Cr.O. 241=- A.I,R, 1931 Oudhll9 

— S. 302-'Evidence — Proof of death of alleged 

7jictim. 

In imiider cases it is essential to establish that the 
person with whose murder the accused is ciiarged is dead. 
It is unne:essary that the corpse should be identified, 
but there must be evidence to bring conviction to the ! 
mind of the C’ourt that the alleged victim is dead, I 
{Youngy C./. and Ahdul Rashid. /.) MEhk Singh v ! 
Emperor. 1936 Or C. 1166 = 160 10 187=37 Or* I 
L J. 250 =.'8 R.L. 606 = 38 P.L.R. 138-A.I.R. 1936 i 
Lah. 806. 
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Extenuating circumstances. 

See also DRUNKENNESS supra AND SENTENCE 
infra. 

S. -Extenuating circumstances — Accused 

belonging to peaceful community. 

The law does not grant immunity from capital punish 
ment to the*members of a paiticular class or community. 

llcldy that the fact that the accused belongs to the 
Hrahmin caste w’ho are a peaceful community singularly 
free from criminal pro:Iivities is no ground for inflicting 
the lesser penalty in a grave case of murder. 

Semble-. The Court cannot recognise new heads of 
extenuating ciicunistances not already recognised. 
{Shadi L^af, C J. and Agha Ifatdary /) LaCHHMI 
Narain V. Emperor. LB. 1932 Lah 347 = 137 I. 
C. 691 = 33 Or. L. J. 497 (2) =33 P. L. R 680 = 1932 
Cr.O. 664 = A.LR. 1932 Lah. 500. 

S. 302 — Exttnuating circumstances — Blow on 

the skull. 

Striking so violently on the skul three times and 
twice on each side of the face as to cause the death of 
the victim is murder and the accused must be taken to 
have known that to do was an ar t so imminently 
dangerous that it must in all probability cause death. 
Where, although tht accused must be taken to have 
j known that hi.s act njust in all probability cause the 
death of the deceased, he in striking the blow had no 
real intention in the strict sense of the w’ord to kill the 
deceased, that is an extenuating ciicumstance to justify 
the imposition of the lesser ‘•entence. (Beasley, (7. J 
and Sundaram C Hetty, /.) Kesava CHKTTY v. 
Emperor. 130 I.O. 847=32 Cr.L J. 623 (2)-= 1931 
iMWN. 266 = 34 L.W. 631=1931 Cr. 0 468 = A.I. 

I R. 1931 Mad 420. 

, S. 302— Extenuating cn cumstances — Afurder 

j committed 7vtth inadequate motive — Accused proved to 
I have been eccentru sentence. 

! Wheie the accused who was guilty of double murder 
I was shown to have been eccentric in the past and it ap- 
I peared that the double murder of which he was guilty 
I had been perpetrated with an inadequate motive. 

' Held, that they weie rot sufficient grounds foi not 
passing the extreme penalty of death. (Raza and 
Puilan, JJ.') Mahomed ISLAM 7c EMPEROR. I.R. 
1931 Oiidh 99 = 129I.C. 323 = 32CrL.J. 327 = 7 O. 
W.N. 1100 = 1931 Cr C. 133- A I.R. 1931 Oudh 77. 

S. 302 — Extenuating circumstances — Person of 

iveak mind sentence. 


S. 302 — Evidence — Rival factions — Witnesses 

belonging to family of deceased — Need for corrobora- 
tion, 

Wheie a case is between two rival factions in a 
village and all the witnesses against the accused belong 
to the family of the deceased, some corroboration must 
be looked for as a matter of piudence, especially where 
the hanging of the accused would result in valuable pro- 
perty coming back to the party of the complainants, and 
if there is no such corroboration, accused is entitled to 
the benefit of doubt. {Young, C. J, and Pin Moham- 
mad, J.) SOHAN Singh v. Emperor. 159 I.O. 418 
=37Cr.L.J. 83 = 1935Cr.C. 189=A.I.R. 1936 Lab 


~ ^ S. 302 — Evidence — Sufictency to base cornuction 
Evidence consisting of one unsatisfactory eye-witnes 
corroborated by two equally unsathfactory witnesses, i 
no enou^i on which to base a conviction for murdei 

Emperor. 157 I.o. 735=36 Or L J. 1196 = 37 P I 
R. 83 - 1936 Or.C. 648 « A.I.R, 1936 Lab. 433. 


The accused was shown to be a person of weak 
intellect subject to fits and was not possessed of a normal 
mind. It was jxissible that owing to some feeling of 
revenge he was impelled by some uncontrollable impulse 
to attack the deceased brutally. 

Held, that under the circumstances the sentence of 
transportation for life and not the sentence of death was 
(he appropriate one. (Sulatman and Niamatullahy 
JJ,) Emperor ?/. Pancha. I. R. 1932 All. 636 = 
1S9IC. 147 = 33Cr. L.J. 714-13 L.B. 31 (Cr.)= 
1932 Cr.O. 231 = A.I.R. 1932 All. 233. 

8. 302 — Extenuating circumstances — Youth led 

astray by mischievous literature. 

Where an educated young man who has attained 
majority, has been convicted of murder the mere fact 
that he w'as encouraged to commit the crime by reading 
the mischievous literature and that his motive was not 
personal, but was to attack only the highest officer of 
the State, does not justify a refusal to enforce the 
ordinary punishment for murder, which is death and 
awarding the lesser punishment of trarvsportation for 
life, because neither of the grounds is sufficient for 
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leniency being shown to the accused and as also youth 
alone does not constitute an extenuating circumstance 
for the award of the lesser punishment. A.I.R. 1928 
Lah, 855, Kef. {J^oldstream and Johnstone^ //.) HaRI 
Kishan 7/. Emperor. I.E. 1933 Lah. 443 = 144 1. 
C. 294=34 Or.L.J. 720 = 34 P.L.R. 691 = 1933 Cr.O. 
540=A.I.E. 1933 Lah. 305. 

Intention. 

Ss. 302 and 304, Part 2 — /ntentton— Assault 

nnpremtdiatea — Hloiv not aimed at vital part of the 
body — Intention of killing the deceased. 

Where the assault was enliiely unpremeditated, and 
w'as committed by an impulsive young man as a result of 
sudtlen excitement, where neither of the blows was aimed 
at a vital pait of the body and where it could not have 
been present to the mind of the accused that a stab on 
the frontal prominence of the hip would penetrate the 
abdominal cavity. 

Held^ that the accused had no intention to cause 
death or such bodily injury as was likely to cause death 
and that at the most the accused can be burdened with 
the knowledge that his act was likely to cau'^e death, 
conviction undei S. 304, Part 2 is proper. ^Shadt Lal^ 
C . J. and Abdul Raza^ Jf) PARMtSHRI DaS z/. EM- 
PEROR. 151 I.O. 469 = 7 R.L. 141=35 Or.L.J. 1319 
= 1934 Cr.O. 559 = A.I.R. 1934 Lah. 332. 

-S. 302 — Intention — Hloio on head with iron shod 

dang — Death caused — Nature of offenic. 

A person inflicting a violent blow' on the head of his 
victim with a lethal w'capon such as an iion-sliod dang j 
must be presumed to intend to cause his death or to | 
cause such bodily injury as heknovv was likely to cause | 
death. Presumption held not to be rebutted under the 
circumstances ot the case. i^Shidt Laf C. /. and \ 
Monroe, J.) lllSHNA v. EMPEROR. I.R. 1932 Lall 
283(1) = 137I. 0. 86 (1) -33 Or. L.J 378-33 P.L. 
R. 130 - 1932 Or. 0. 256 = A.I.R. 1932 Lah. 244. 

S. 302 — Intention — Blows with rise pounder on 

head, 

A man who delivers tw'o blows in tjuick succession on 
or in the neighbourhood of the head with a heavy 
weapon (rice pounder) must be regarded, in the absence 
of any extenuating circumstance, to intend to caui,e 
injury sufficient in the ordinary course of natuie to cau'^e 
death. {^Raguley and Markuey, //.) NGA Mye 7c 
Emperor. 37 Or. L J. 181= 1935 Cr.O. 1201 (2) = 
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possible intention that can be inferred is an intention to 
cause an injury which the accused knew would be likely, 
and indeed bound, to cause death. 4l H. 27 disappioved, 
(Beaumont^ C.J, and Idarlee, /.) Emperor v, amaT 
Kala 6 R.B. 316 = 148 I.O. 1004 = 35 Or.L.J. 829 
= 36BoiiiL.B. 219=1934 Or.C. 643 = A.I.R. 1934 
Bom. 156. 

Ss. 302 and 304 — Intention — Single blow with 

weapon — Causing death — Nature of oflence. 

Roughly, the diistinctiun between S. 302 and S. 304, 
I. P. Code, is this: Whtie the intention to kill is pre- 
sent, the act amounts to murder; where such an intention 
IS absent, the act amounts to culpable homicide not 
amounting to murder. To cleloimme whai the intention 
of the offender is, each case niu^'t be decided on its own 
merits. No hard and fast rule can be laid dowm. 
Accused gave only one blow on the spur of the moment 
with a w'ooden h. indie of a hoe mea.Miiing 3 feet 10 
inches and weighing 82 tolas on the thinner part of the 
head, 

Htld, that the w'tapon was not a formidable one, 
that the intention t(j kill should not be presumed and 
that the accused w' as guilty only under S. 304. {^Ba IT 
and Dunkley, JJ.) NGA Po NYEIN v. EMPEROR. 
6 I.R. (Rang.) 91 = 146 IC. 315=35 Cr.LJ. 43 = 
1933 Cr.C. 1148 A.IR 1933 Rang. 338. 

* S 302 — Intention — Stabbing tn the chest oi 

abdomen 'with knife. 

If a person stab^ another in tlie chest or abdomen 
with buflicient force to penetrate such •‘tinctures he must 
be held to have intended such bodily injury as is suffi- 
cient in the ordinary couise of nature to cau'-e death. 
{Dhaileand Rowland, //.) AbdUL AZIZ v. EMPEROR. 
148 I C. 574 = 6 R.P. 490 = 35 Cr L.J. 725 = 14 Pat . 
L.T. 464= 1933 Cr C. 1079 - A.I.R. 1933 Pat. 508. 

S. 302 — Intention — Striking on the head — Inten- 

tion to cattle such injuiy is likely to cause death. 

When a man strikes another on the head with a 
formidable lathi and fractures the skull, it may safely be 
a.ssumed that he intended to cause such an injury as 
W'ould be likely to cause death. { Broadway and Abdul 
Qadin,J/.) LaNGAR GEHNA v. EMPEROR. 6 I R. 
(Lah) 240 = 146 I.O. 496 = 35 Or.L.J. 101=1933 
Cr.C. 1389 = A.IR. 1933 Lah. 930. 

S. 302 — Intention— fflound? on head and neck 

with a hatchet — Offence. 

Where several wounds are cau.sed on the head and 


A.I.R. 1935 Rang. 427. ! 

Ss. 302 and 304, Part 2 — Intention — Merciless I 

and determined beating — No bones broken and only [ 
handi and feet used — Conviction must be under S. 304, j 
Part 2. I 

Where though the beating given to the deceased was i 

of a most merciless and determined nature and a large ^ 
number of injuries were inflicted, no bones were broken . 
and no weapon other than hands and feet were used by j 
the accused. . 

Held, that the accused must be held to know' that by j 
administering such a thrashing he W'as likely to cause | 
death and that the offence would fall under Part 2, 
S. 304. {Bhtde and Currie, JJ.) NUR MaHOMED 
ROSHEN Din 7/. Emperor. 6 IR (Lah.) 210 = 35 
Or.L J. 66 = 146 1 0. 326 = 34 P.L R. 933 = 1933 Cr. 
0. 1177 = A.I.R. 1933 Lah. 883. 

S. Intention — Proof ofStriking with 

sharp instrument and brain penetrated. 

The ordinary rule in criminal cases is that intention 
Is to be inferred from a person’s acts. Where a man 
strikes another on the head with a sharp instrument 
with such force as to penetrate to the brain, the only 


neak with a sharp cutting weapon such as hatchet, they 
are inflicted with the intention of causing death and the 
crime is murder. {^Ferrets, J C. and O' Sullivan, A.J. 
C.) Bhojo v. Emperor 152 I.O. 1032 = 36 Cr.L.J. 
223=7R.S. 106 = 29 S.LR. 1 = 1934 Or.C. 1274 = 
A.I.R. 1934 Sind 172. 

Motive. 

See also POISONING, infra. 

S. 302 — Motive, 

In a trial for an offence under S. 302 the Court should 
not first consider the evidence establishing a motive for 
the murder. The proper course to adopt is to examine 
the evidence as to the commission of the crime. The 
motive may never be discovered and the suggestion of a 
motive, possibly a wrong motive, may well lead the 
Court astray. (Raza and Pullan, JJ,) DWARKAz/. 
Emperor. 6 Luck. 476= I.R. 1981 Oudk 199=131 
I.O. 439 = 32 Or.L J. 697 = 14 O L J. 210 = 8 O.W.N. 
107=1931 Cr.O 241 = A.I.R. 1931 Oudh 119. 

S. 302 — Motive — Death of child due to opium — 

Suspicious circumstances — Sentence , 

The accused contracted illicit intimacy with another 
and became pregnant on that account. She was alone 
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at the time of the biith and had every motive to do 
away with the child. She admitted that fahe had been 
in possession of opium some four days before the occur* 
lence. The death of the child Was proved to be due to 
opium. 

II eld ^ that the only reasonable inference was that the 
accused administered opium to the child and thereby 
committed an offence under S. 302, I. P. Code, 

Held, further that it was pre eminently a case in | 
which the Local Government should exercise its pre- i 
rogative and reduce the sentence. {Ham son and Daltp \ 
Singh, //.) AlaM 13IBI v. EmperOR. I.R 1932 ! 
La|ilf318-33 Cr.L.J. 418-1371.0. 269 = 33 P.L.R. i 
223-= 1932 Or 0. 377 = A.I.R. 1932 Lah 297. 

" ' S. 302 — Motive — Proof of. 

In the case of a trial for muider, it is not the duty of 
the prosecution to prove an adequate motive in every 
case. {Tek Chand and A^ha Ilatdar, J J.) CHAN AN 
DAS V. Emperor. 161 1.O. 238 = 7 R.L. 113=36 Or. 
L.J. 1283 = 1934 Or 0. 617 r2) A.I.R. 1934 Lah. 
368. 

S. 302 — Motive when tmmatenaf 

Where there is direct evidence of murder, absence of 
proved motive is immaterial. {Coldstream and Abdul 
Qadir,JJ.) MaHOMEI) ARAF v. EMPKROR 147 
I.O. 409 = 6 R.L. 396 = 36 Or.L.J. 420 = 1933 Or.O. 
1616 = A.I.R. 1933 Lah. 1006 (2). 

Murder. 

.Sec also PENAL CODE, 300. 

— Ss. 301 and 300, Exception (4) — Murder — 
Applicability — Accused armed with spears and sharp' 
edged weapons — Fatal tnjunes. 
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cular weapons were used by either of them. {Young, 
C.J. and Sale, /.) HaN.S RaJ v. EMPEROR. 16 Lah. 
346 = 1936 Or.O. 264 = 161 I.O. 90C = 37 Or.L.J. 604 
“8 R.L. 811 = A.I.R. 1936 Lah. 341. 

‘S. 302 — Murder — Continuous act resulting at 

death. 

Where the action, which ultimately results in the 
death of a person, is continuous and it is impossible to 
resolve the different incidents into wholly separate 
actions, inspired by different motives and committed for 
different reasons, the person, who did that act, must be 
deemed as having; done it with the intention of causing 
death and as having succeeded in carrying out his object 
and must therefore be held to be guilty of muider. 15 
Bom. 194; 42 Mad. 547, Dist. {Harnson and Abdul 
Qadtr, //.) Emperor v. Gajjan Singh. I.R. 1931 
Lah 257 = 130I.C. 321-32 0r.L.J. 483= 1931 Cr.C. 
91=A.I.R 1931 Lah. 27. 

! S.S. 302 and 304 — Murder or culpable homicide 

—Attack by seven persons in one deliberately — Death 
caused by fracture of ribs and rupture of spleen — 
Offence. See Penal Code, Ss. 299, 302, 304 AND 325. 
1936 O.W.N. 343 = A.I.R 1935 Oudh 381. 

3. 'Murder —Death of victim one month 

after attack. 

Where accused has given a severe blow on the head of 
I the deceased with a deadly weapon causing extensive 
, fracture of the skull, he is guiPy of murder and the fact 
I that deceased died only a month after the commission of 
I the offence is immaterial. {Young, C,J. and Rangt 
' Lai, /.) INAYAT Khan v. Emperor. 16 Lah. 589 
j =168 I.O. 336 = 36 Or.L.J. 1335 = 37 P.L E. 706 = 
1936 Or.O. 92 = A.I.B. 1935 Lah. 94. 


Men who go to attack theii opponents with spears 
and vaholas must be held to have, if not the definite 
intention of killing, at least the knowledge that they are 
likely to inflict such injuries as will result in death. The | 
accused were armed with spears and other sharp edged | 
weapons and lathis while persons on the other side were j 
armed with lathis only. It was clear from the nature of j 
the injuiies sustained, which were inflicted with spears in j 
the side of breast and abdomen, that the accused had 
the intention of Causing death. 

//^/r/, that the offence of the accused was one of 
murder punishable under S. 302 and was not covered by 
Exception (4) to S. 300. {Fhtde and Currie J J.) 
MU2AFFAR V. Emperor 148 I.O. 36 = 6 R.L. 528 = 
36 Or.L.J. 626 (2) = 1933 Or.O. 396= A.I.R. 1933 
Lah. 296. 

S. 302 — Murder — Brutal attack — Victim ‘ a 

petty tyrant*. 

Where the accused brutally attacked the deceased 
with lathis inflicting several injuries on his head and 
other parts of the body ;'.nd practically killed him on the 
spot. 

Held, that it w as a clear case of murder — not of only 
culpable homicide not amounting to murder and the fact 
the deceased was a harsh landlord — “petty tyrant” — was 
no justification for the offence, though it maybe a 
ground for sentencing them only to transportation for 
life. {A\iza and Ihsheshwar Nath, J J.) EMPEROR v. 
PATAN. I.R. 1932 Oudh 276=137 I.O. 817 = 33 
Cr.L J. 637 9 O.W.N. 360. 

Ss. 302 and 34 — Murder — Concerted attack — 
Li a III it y of al I for muder, 

here both the accused persons were engaged in a 
concertetl attack upon the police and either of them w'as 
armed with a deadly weapon and used it to kill a police 
officer, they are both equally guilty of murder. It is 
wholly unnecessary to establish which of them attacked 
which of the policemen or indeed to show what parti - 


— S. 302 — Murder — Firing shot-gun with fatal 

effect — Intention — Nature of offence. 

A conviction under S. 302 cannot possibly be avoided 
when it is proved that the shot-gun was fired by the 
accused at such a close range that it would not have 
other than a fatal effect. Wheie the accused after firing 
at a person and fatally wounding him reloads his gun 
and fires a shot at another pei^on, that is a clear indi- 
cation of his intention to commit murder and his offence 
cannot come under S. 304. {Courtney Terrell, C.J. 
and Scroope, J.) KAJENDKA PRASAD SiNGH v. EM- 
PEROR. 6 I.R. (Pat ) 202 = 145 I.O. 771 = 34 Cr.L. 
J. 1071 = 1933 Or.O. 402 (2) = A.IR. 1933 Pat. 147. 

S. 302 — Murder — Grievous hurt to old man of 

seventy. 

If a party of men deliberately and without provoca- 
tion attack an old man of 70, and intending and know’- 
ing that they are likely to cause grievous hurt, cover him 
with bruises and break his thigh, so that he dies, it is 
murder. It cannot possibly be argued that persons 
committing such a grievous assault upon an old man did 
not know^ it to be so imminently dangerous that it must 
! in all probability cause death. {Jackson, /.) ABBASE 
j V. Emperor. 1931 M.W.N. 132. 

I S. 302 — Murder — Injury caused on head with 

I axe penetrating right into brain. 

The wound on the head of deceased was inflicted with 
an axe on the right side of the top of the head. There 
w'as a clean cut fracture of the skull along the whole 
; length of the wound nearly 2 inches and penetrating to 
I the depth of about 2 inches right into the brain. 

that accused was guilty of murder. {Courtney 
j Terrell, C.J. and Luby, J.) BALAI BaURI v. EMPE- 
1 ROR. 36 Cr.L J. 184 (2) = 162 I 0. 636 = 7 R.P. 226 
= 1934 Or.O. 1265 = A.I.R. 1934 Pat. 603. 

Ss. 302 and 460 — Murder — Murder committed 

with object of stealing — Conviction under S. 460 — 
I Propriety. 
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Where murder is committed in a house with the object 
<of stealing the valuables belonging to the deceased, if 
any of the accused persons are guilty, they would 
certainly be guilty of murder and not only of an offence 
under S. 460, l.P. Code. (^Sulatman, C.J. and liar- 
rtes^J,) Bansidhar v. Eviperor. 1934 A.L.J. 
1160-4 A. W.R, 788-163 I.O. 364-7 R. A. 481 = 36 
Or.L.J. 322=16 L.R. 30 (Or.) = 1934 Or.0. 1339 = A. 
XR. 1934 All. 1032. 

— "^Ss. 302 and ZOl —Murder — Murder of a person 
dy strangulation as well as placing the body on the rail- 
way line in order to be run over by a runninst tram — 
Slight traces of struggle on the body — Evidence of 
intention to kill — The two acts of strangulation and 
placing the body on the line intimately connected — Igno- 
rance as to the person being alive or dead when the body 
was placed on the line^ whether could save accused from 
being guilty of murder. 

Where two accused persons decoyed a woman under 
pretence of taking her to see another person, strangled 
her on the way and put her body on the railway line 
50 that the train might run over it thereby obliterating 
all traces of their crime and the train ran over her body 
and killed her and the following facts emerged out of 
the case, namely, (1) that an intention to kill the woman 
was clearly proved, (2) that it was in pursuance of a 
deliberate plan, (3) that the accused placed her body 
across the railway line, (4) that il was that act which 
caused her death, (5) that the accused did not put for- 
ward the case that they believed the woman to be dead 
when her body was put on the railway track, (6; that 
the marks of a struggle and the body having been 
dragged and the discovery of a woman's thali at that 
spot proved nothing more than a struggle, and (7; that 
there was some slight medical evidence regarding marks 
of strangulation, 

Held^ that the accused were guilty of murder. The 
intention with which the accused stiuggled with the 
woman cannot be separated from the intention with 
which thty put her body across th-j line, that the two 
acts were intimately connected with each other and the 
latter act followed immediately upon the former, that 
both the acts of the accused must be treated as being 
only one transaction, the transaction being to kill the 
woman, and that the most favourable inference that 
could possibly be drawn in favour of the accused is that 
they acted with a reckless indifference and ignorance as 
to whether the woman was alive or dead at the time 
when her body was put across the railway line. If the 
accused intended to cause the death of a person and in 
furtheiance of that intention did an act which did not 
in fact cause the death of that person, but in the belief 
that the act has caused death, the accused did another 
act, for example, for the purpose of hiding the traces of 
his crime and such act resulted in death, the accused 
should be convicted of murder and not any lesser 
offence. If a man stabs, shoots or hangs a person reck- 
lessly indifferent as to whether the body he handles is 
alive or dead, he should suffer the consequences of his 
act. The intention to kill is manifest; the two acts 
follow clo'^ely upon one another and must be treated as 
one transaction. If it has resulted in death, the accused 
is guilty of murder. iEeatley, C,J. and Bard swell, /.) 
Kali APPA GouN DAN Emperor. 57 Mad 158 = 
1933 M.W NT. 745 = 38 L.W. 622-148 I.O 953-34 
OrXJ 1109=1933 Cr.C. 1400 = AIR. 1933 Mad. 
798 = 65 M.L.J. 697. 

— — S, 202— Murder — Single fatal blow— Two 
assailants armed with kirpans — Identity of person deal'- 
ing blow not known — Nature of offence. 


PENAL CODE (1860), 8. 302. 

Where both the assailants were proved to have been 
armed with kirpans and to have used them but there 
was only a single fatal blow dealt on the deceased 
and it was not apparent which of them had dealt the 
same, 

II eld ^ that the offence was one under S. 302 and not 
under S. 304 (//) or S. 325, l.P. Code. Sentence of 
tran^portation for life passed. {Shadt faf C.f, and 
Abdul Qadtr, J.) SHKR SINGH v. EMPEROR. I.B. 
1931 Lah. 866-133 10. 887 = 32 Or.L.J. 1083 
= 32P.L.R 637-1931 Or.O. 778 -A.I.R. 1931 Lah. 
538. 

■ 8. 302 — Murder — Stabbing in abdomen — Likely 
to cause death, 

A stab wmund which penetrates the wall of the 
abdominal cavity ought to be held to be one which is 
sufficient to cause death in the ordinary course of 
nature. (Baguley and Mackney, JJ ) M AUNG P VAN 
Z/. Empfror. 1935Cr.C. 1172-159 1.0. 1058 = 37 
Or.L.J. 214- A.I.R. 1935 Rang. 408. 

"S. 202— Murder— Stab wound puncturing liver 
and diaphragm , 

Where a person was killed by a stab wound between 
the 9th and 10th riba which punctured the liver and 
diaphragm, 

Ileld^ that in the absence of extenuating circum- 
stances, the man who inflicted this wound must be guilty 
of murder. {Cunltffe^ A,C,J and Bagnley, J.) N(iA 
Tin Han v. Emperor. 1933 Or.O. 1632 (2) -147 
1.0. 74 = 6 R.R. 146-36 Or L.J. 434-A.I.B. 1933 
Rang. 423. 

Murder or causing disappearance of evidence. 
Sa. 302 and 201 — Murder or causing dis- 
appearance of evidence — Evidence showing one or other 
might have committed the crime — No evidence as to 
who committed it — Conviction under S, 302 — Liability 
for conviction under S, 201. 

Accused 1 and 2, mother and daughter, were charged 
with the murder of a boy. The husband of the 2nd 
accused had proposed to adopt the boy and the accused 
had not liked the idea. At the time when the boy 
disappeared, the husband of the 2 ik 1 accused was away 
from home and the two women were alone. Two days 
later the 1st accused was observed throwing the dead 
body of the boy from her roof on to the adjacent roof 
and the 2n d accused attempting to screen her with a 
cloth. The house was then searched by the Police and 
found to contain traces of the body having been buried 
in a decomposed condition. The 2iid accused was 
produced before a Magistrate and she made a statement 
as a witness attributing the murder to her mother and 
repudiating her own complicity in it. 

Held (by Curgenven^ agreeing with Pandalaiy /,) 
(/) that the statement was not admissible against the 
1st accused and in the absence of iny other evidence to 
show who actually committed the murder or that both 
had acted in concert in killing the child, neither of 
them could be convicted of murder and the facts proved 
appeared compatible with the theory that either might 
have killed the child without the assistance of the 
other, (i/) that the fact that one of the two was the 
principal offender was no bar to the conviction of both 
of them under S. 201 of the Penal Code. {Curgetwen^ 
/., on a difference of opinion between Waller and 
Kfishnan Pandalai, J /.) PUBLIC PROSECUTOR v. 
Venkatamma. 66 Mad. 63- I.B. 1932 Mad. 776= 
139 I.O. 726-33 Or.L J. 814= 1932 M.W N. 461- 
36 L W 798-1932 Cr.C. 923 = A. XR. 1932 Mad.748 
-64ML.J. 153. 

[D. 56 M. 231 (243).] 
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PENAL CODE (1860), S. 302. 

——Sb. 302 and 201 — Murder or causing disappea- 
rance of evidence — Proof of murder — Sufficiency of — 
Motive for murder proved — Place of hidden dead body 
shown by accused — Conviction under S. 201, not under 
S. 302. See PENAL CODE, SS. 201 AND 302. 34 P. 
li.B. 866. 

Murder or culpable homicide. 

See also SUDDEN QUARREL infra, 

— Ss. 302 and 304 — Murder or culpable homtetde 
— of fight — Random blow, 

VjQ^ere the accused struck a more or less random 
blow fir the heat of a fight which proved fatal, heldt the 
accused ought to be convicted under S. 304 (2) and not 
under S. 302, {Waller and Krtshnan Pandalai^ //.) 
PUTHAN PlJRAYIL MATHAL KUTTI V, EMPEKOR. 

1931 M.W.K. 1320. 

Sb. 302 and 304, Part 2 — Murder or culpable 

hoffiiLtde — One of accused giving blow on head fractur^ j 
ing skull while other accused giving one blow each - 
Offence. 

Accused went armed w'ith heavy lathis to give a 
beating to the deceased in return for what he had done 
to the sister of one of them. One of them gave a blow 
on the head fiaUuring the skull, while the other two 
gave one blow each, 

Held^ that the fturaer must \ye convicted under S. 302 
but that the latter tw’o should be convicted only under 
S. 304, I’art 2. {Broadway and Abdul Qadir^ JJf) 
Langar Gkhna V, Emperor. 36 Cr.Ij J. 101*= 6 I. 
B. (Lab.) 240 = 146 LO. 496 = 1933 Cr.O. 1389 = 
A,I.E. 1933 Lah. 9S0. 

Ss. 302 and 304 — Murder or culpable homtetde 

— Fatly of accused attacked by others — Superior num- 
ber of accused — Fight — Culpable homicide and not 
murder. 

Where it appeared that it was the other party who 
start( 2 d the fight, but were overwhelmed by the party of 
the accused by reason of their superior number, the 
offence is most properly one under S. 304 than undei 
S. 302, though the accused were also prepared for a fight 
and by reason of disparity of numbers, it looked more 
like a massacre than a fight. {Bisheshwar Nath and 
Ktsch, //.) Ajodhia V. Empp:ror. 9 O W.N. 997 
= 1933 Or.O. 81 (2) = 1421.0 666 = I.B. 1933 Oudb 
121 = 34 Cr.L.J. 387=AI.R. 1933 Oudh 41. 

Ss. 302 and 304 — Murder or culpable homicide 

— Proof of intention — Right of private defence exceeded 
—'No intention of serious injury. 

In all cases where death results as a result of blows 
given on head with a blunt weapon such as a stick, the 
intention of the assailant must be judged by the circum 
stances under which the blowrs were delivered, the 
weapon used, the force with which the blows were 
inflicted, and the extent of injuries caused. Accused 
struck the deceased two blows on the head with a stick. 
It was found that though accused had a right of private 
defence he had exceeded that right; further neither the 
accused nor anybody else thought that the deceased was 
seriously injured. 

fields intention to cause death or an injury sufficient 
m the ordinary course of nature to cause death cannot 
be imputed to the appellant and that he was guilty only 
of culpable homicide not amounting to murder. 
{Dunkley, /.) NGA PO EIN v. EMPEROR. 160 I.O. 
699 = 7 RE l=360t.L.J. 1112=1934 OriO. 673= 
A.I.B. 1934 Rang. 110. 

3* 302 — Murder or culpable homicide — Stabbing 
with churn-' Nature of offtnee. 

Where death was caused by stabbing with a ehurrt\ 
heldt that the offence was murder and not culpable 


PENAL CODE (1860), 8. 802. 

homicide. {Broadway and Jai Lal^ //.) Hari Singh 
V, Emperor. I.R. 1932Lah. 465=138 I.O. 321=33 
Cr.LJ. 677 = 33 P.L.R. 164 = 1932 Cr.O. 382= A 1. 
B. 1932 Lah. 302. 

Murder or hurt. 

See also CONCERTED ATTACK supra. 

— — S. 302— Murder or hurt — No intention to kill. 

Where the accused did not want his father to return 
two bulls which they thought of buying and when the 
father untied the two bulls and started to drive thein> 
away, the accused hit him on the head with a crowbar 
and killed him, held^ as the accused had no intention of 
causing his father any serious injury but merely meant 
to beat him, he was not guilty of an offence under 
S. 302, but only under S. 324. {Jackson and Cornish, 
/J) Muthu Goundan V, Emperor. 1931 M.W, 
N. 766. 

Ss. 302 and 326 — Murder or hurt — Commotr 

intention to inflict grievous hurt — Bhw on head given 
with chhavi by one accused causing death — Offence. 

The common intention of the accused was merely to 
inflict grievous hurt on the deceased; one of the accused 
gave blow on head of deceased with a chhavi which 
resulted in his death, 

^ Held, that they were guilty only of an offence under 
S. 326 read with S. 34. {Addison and Abdul Rashid, 
//.) Thakar Singh v. Emperor. 1936 Cr.O. 150 
= A.I.R. 1936 Lah. 97. 

" S. 302 Murder or hutt — Death due Jo men' 
tngms and compression of brain— Injuries not neces^ 
sarily sufficient to cause death — Nature of offence, ^ 

In a trial under S. 302 the medical evidence was, 
that the injuries were not necessarily sufficient in the 
ordinary course of events to cause the death and that 
the death was due to meningitis and compression of the 
brain, but they had no direct connexion with the injuries 
caused. 

Held, that the offence fell under S. 326 and not 
under S. 302. {Tek Chand and Agha Haidar, JJf) 
Chanan Das v. Emperor. 161 I.O. 238=7 BL. 
113=36 Or.L.J. 1283 = 1934 Or.C. 617 C2)==A.IB. 
1934 Lah 368. 

S. 302— Murder or hurt— Evidence— Five per- 
sons assaul ting two — Grievous hurts resultin g in death- 
of one five days later. 

Five persons took part in beating one T and another 
F which resulted in F sustaining grievous hurt, and 7* 

I dying five days afterwards. There was no evidence of 
motive for the beating. Medical evidence showed that 
T had severe injuiies on the head and one injury fractur 
ring the ulva bone, the rest of the injuries being simple, 
and that F had one grievous and rest all simple. 

Held, that the conviction under Ss. 302-49 for causing 
death of T was wrong. Proper conviction was under 
S. 325 as regards both 7* and F with conviction under 
i S. 147. {Dahp Singh and Currie, //.) MOHAN SiNGH 
V, Emperor. 161 1.0. 391=7 B.L. 123 (2) =36 Or. 
L.J. 1355 = 1934 Cr.O. 767 = A.I.E. 1934 Lah. 486. 
Poisoning. 

S. 302 — Poisoning — Administration of dhatura 
seeds proved — Proof of fatal dose, if necessary. 

Where the post mortem examination revealed that 
dhatura seeds had been administered to the deceased, it 
may be presumed that the deceased died in consequence 
J thereof and it is not necessary for that purpose to prove 
that a fatal dose was pdministered. {Niyogi and 
Grille, A,J,Cs,) SaRABAI v, EMPEROR. I B. 1938 
Nag. 130=142 1.0. 714=34 Cr.L.J. 898=16 Nag.L. 
J. 36=1933 Or.0. 1261= A.I.B. 1933 Nag. 303. 
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PENAL CODE (1860), S. 302. 

■' S. 302 — Potsomng — Charge of arsenic poisoning 
— Proof of — Evidence of po&t mortem examination in- 
sufficient. 

In a charge of murder by arsenic poisoning, it is 
essential for the prosecution to prove (a) that the 
person alleged to have teen murdered died of arsenic 
poisoning, and (^) that the accused person administered 
arsenic to the deceased with intent to murder. The 
evidence of the Civil Surgeon making the post mortem 
examination of the stomach and intestines of the de- 
ceased that from the history and the pest mortem 
appearance of the stomach and intestines he was of 
opinion that death was due to an initant poison of the 
nature of ar‘'enic, is not sufficient to prove death by 
arsenic poisoning. It is not possible to be certain by a 
naked eye po^t nioitem examination of the stomach and 
intestines that death ^as due to arsenic pcisoning. Post 
w appearances similar to those observed in un- 
doubted casts of arsenic poisoning are also similar to 
those produced by certain natural diseases, and other 
irritant poisons. It is just possible that under certain 
conditions they might be produced by the action of the 
digestive gastric juices of the stomach upon the tissues 
after death. {Voung and Colltster, JJf) HaPPU v. 
Empekor. 1933 Cr.C. 1463-1461.0. 1089 = 66 All. 
228 = 1934 A L.J. 173 = 35 Cr.L.J. 280-A.I.R. 1933 
All. 837. 

S. 302 — Poisoning — Giving of aconite — Conse- 
quence. See PENAL CODE, Ss. 115 AND 302. 68 Cal. 
1228= A IE. 1931 Cal. 757. 

- ■' S . 302— PotS( m ng — Murder by — Points to be 
proved — Preof of motive aUne insufficient. 

In a of murder by pobon, there are three main 
points to be pit-ved: fiistly, did the deceased die of the 
poison in question; secondly, bad (he accused got the 
poison in question in bis or her possession: and thirdly, 
had the accused an epportunity to administer the poison 
in question to the deieased. If these three points are 
proved, a presuu'ption may under ceitain circumstances 
be clrav^ii by the Court that the accu.«^ed did administer 
poise n to the deceased and did cause the death of the 
deceased. The evidence of motive ivhich is frequently 
given in these cases is of subsidiary importance, and the 
mere fact that the accused had a motive to cause the 
death of the deceaied is not a fact which will dispense 
with the proof of the second and third points that the 
accused had the poison in his or her possession, and, 
that the accused had an opportunity to administer the 
poison. {Niamatulfah and Bennett JJ.) MT. GaJRANI 
V. Emperor. I.R. 1933 All. 414 = 144 1.0.357 = 34 
Cr.L J. 764 = 14 L.R. 162 (Or.) = 1983 A.L. J, 1617= 
1933 Cr.C. 664= A.I.R. 1933 All. 394. 

Poisoning— Wife charged with murder 

of husband — Administration of seed s^ Possibi- 

lity of self -administration — Benefit of doubt. 

The deceased was proved to have died of dhatura 
poisoning. It could have been administered either by 
his wife or by himself. The wife and husband had 
some misunderstanding but no serious differences mar- 
red their outwardly roimal relationship. It was just 
possible that the deceased might have determined to end 
his own life, having got tired with it. 

Heldy that the benefit of doubt should be given to 
the accused (wife). ^Ntycgi and Grille^ A.J.Cf) Sara- 
BAi Emperor. I.R. 1938 Nag. 130 = 142 IC. 714 
= 34 Cr.L.J. 398=16 Nag.L.J. 36 = 1933 Or.C. 1261 
«A.I.R. 1933 Nag. 303. 

Private defence. 

See also PENAL CODE, S. 300, EXCEPTION 2. 


I PENAL CODE (1860), S. 302. 

' Ss* 302 and 100 — Private defence — Blow given 

tn self protection — Accused not guilty under S. 302. 

The deceased and another who had alieady attacked 
a cousin of accused came forward armed with ballam 
and barchhi bent upon attacking the accused and his 
people. The accused gave the deceased a blow in his 
stomach as a result of which he fell down. 

Held, that the accused was justified in protecting 
himself and his people as he was under apprehension of 
a further attack on himself and his people and conse- 
quent death and that he was not guilty undei S. 302. 
{Addison and Agha Haidar, JJ,) WaZIR v, EMPEROR, 
1934 Cr C. 1 = 147 I.O. 706 = 6 R.L. 432 = 36 Cr.L.J. 
468-A.I.R. 1933 Lah. 1063. 

— — S. 302 — Private defence' — Stabbing ovei the heart 
with knife — Injuries in the person of the accused. 

If a man stabs another over the heart deliberately 
with a knife capable of causing his death the offence is 
murder. The accused hewever, was shown to have 
injuries in his person and so he was held to have acted 
in self-defence and acquitted. {Daltp Singh, J.) FaQIR 
Mahomed z/. Emperor. I.R 1932 Lah. 431 = 138 
I.C. 217 = 33 Cr.L.J. 670 = 33 P.L.R. 287. 

— S. 302 — Private defence— Stab wounds — Exceed- 
ing right of private defence— Nature of offence. See 
PENAL CODE, S. 100. 1932 M.W.N. 67. 

Provocation. 

See also PENAL CODE, S. 300, EXCEPTION I AND 
Sentence, infra, 

• S. 302 — Provocation — Accused having illicit 

connection with deceased for 11 yeai s— Deceased chang- 
tng paramour — / toiocatum — Sentence, 

The accused had illicit relations with a woman with 
the connivance of her husband for about 11 yeais. After 
the death of the husband, the woman commenced intri- 
gues with another man. The accused remonstrated with 
her, but she did not mind. The woman was thereupon 
killed by the accused. 

Held, that although the relations between the accused 
and the deceased were illicit but having regard to human 
nature it was natural that after a long period of years 
the accused should look on deceased as his woman and 
as a W’cman who was bound to render him fidelity. 
Under these circumstances the commencement of an in- 
trigue between the woman and another man was a mat- 
ter which would cause provocation to the accused. The 
sentence should therefore be reduced from one of death 
to transportation for life. {Bennet and Bajpai, JJ I) 
Sheo Baran Singh v. Emperor. 6 I.R. (All.) 379 
= 146 I.O. 929 = 1933 A.L J. 784 = 14 L.R. 216 (Cr ) 
= 36 Cr.L.J. 232 = 1933 Cr. C. 868 = A.I.R. 1933 All. 
633. 

8. 302 — Provocation — Accused prompted by 

jealousy. 

Held, that the mere fact that the accused was suffer- 
ing the pangs of jealousy, which drove him to commit 
the murder did not furnish any ground for saying that 
he received any provocation at all of any kind. The 
fact that the deceased fell in love with same woman 
with whom the accused was in love, and the fact that 
deceased was not prepared to give up his illicit connexion 
with the woman at the bidding of accused could hardly 
be said to be a conduct which gave provocation to the 
accused. {Nanavutty and Smith, JJ.) Emperor v. 
Shankar. 6 R.O. 614 = 149 I.C. 69 = 11 O.WN. 
636=36 Cr.L. J. 894=1934 Cr.C. 273=A.IR. 1934 
Oudh 222. 

— 8, 302 — Proi>ocaiion — Altercation and quarrel 
between accused and his two brothers — Fatal blow struck 
by accused on deceased with a bhala — Accused opposed by 
two brothers and getting provoked — Offence — Sentence^ 
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FENAI. COD£ (1860), S. 302. 

AcLUsecl, his brother the deceased and another brother 
of theirs quarrelled about the proceeds of their joint 
cultivation in the course of which accused inflicted a 
bhata blow on the de.e.i'.ed who died immediately. The 
cause of the quarrel was that deceased and his brother 
rem wed some of the proceed- from the room in which 
the axused had locked the same. The accu'^ed had some 
provocatim because two of his brothers stood against 
him and there was an aliercat on between the pirties 
befoie the assault. i 

that the case clearly fell under S. 302, and 
thottgfh the provocation was not such as to take the 
offence out of the provisions of S. 302, I. 1*. C »de, in ! 
the cir :um'!tances of the case, a sentence of transporta- 
tion for life would meet the ends of justice. (V arma 
and Roiuf'in i, / f.) Empkkor 7f. LaIJI KAI. 1936 
Or.O. 6 ^160 t.O. 181 -37 Or.L.J. 235-8 E.P. 314 = 
16 Pate. T. 730 - A I.B. 1936 Pat. 11. 

■ — 3 30 2 — ‘ition — G^-iive pp'ovjc^ition —Deseas 
ed fouai ti} kive c^iintnil t/ttipna''y with the rotves of 
the a CH^fd -Sentence. 

Where the de 'ea^e 1 was a m in of inmor il character 
and ha 1 criminal intim icy with the wives of the accused, 
it is a ca-^e t?f grave provocation and the smaller sen- 
tence of transp irtait ) i for life is m )"e aopr ipriate than 
that of death. ( M icnair and SnSheiar, 4./.Cs.) 
M\HM)EOrc Empkror. I.R. 1931 Nag. 95 - 131 I. 

O. 431 -32 Or L.J 712-13 N.L.J. 107. 

——3 Provocation — Grave and sudden provoca 

tion — Harden of proof. 

In a prosecuthin for an offence under S, 302, I. P. 
Colo, the onus of proving grave and sudilen provocation 
as to reiluce tlie offence to one under S. 304, is on the 
accused {f/irnson ani DiliP Stn^^h, //) UMAR 
Khw V Emperor I R. 1932 Lah. 122 = 33 CrL. 

J 183 -1932 Or O 21 = 135 I.O. 666 = 32 P.L.R. 804 
= A.I.R. 1932 Lah. 11. 

1 . 1 3 — Provocation — Senteoice — Murder com-' 

mitlei under sulden provocation. 

Where the olf jii.-e c i n’iiitleil is one un ler S. 302, I. 

P. Code, l)at it was comuiitte I as tlie result of sudden 
provojation and without pi enieditation, the Court may 
impose the le*ser sent^^nce. {Thom and f/arrtes, Jf.) 
HUARArSiNcm V. Emperor 159 10 155(2)=8 
RA .397 = 1935 A W R. 63 = 1935 A. Or 0.6 = 37 
Or L J 32 = 1935 Or.O. 362 = A.LR 1935 All. 362. 

——3 Provocation — Single bloiv with ^tick — 

Pre ncdit it ' / act — Death c lined — Afaturc of offence. 

Tne a:cuse I deilt .1 single blow friu behind on the 
held of the deceised and thereby caused his death. It 
appicired that the a:t was prem jditated, having been 
the result of provo-ation. Held., that the offence was 
one under S. 302, I P. Code. {Shadt Laf C,J. and 
Abdul Qidir, /.) NaVV\B v. EMPEROR. I.R. 1932 
Iilh 483 -138 rC 410 = 33 Or.L J. 680=33 P.L.R. 
279 = 1932 OrO 422 = A. I.R. 1932 Lah. 308. 

Sentence. 

See also DRUNKENNESS, PROVOCATION AND EXI'E- 
NUAriNi; Circumstances, supra and Sudden 
Quarrel, infra. 

3 %^2,—Sentence — Abnormal mentality of ac cm 

sed — fester sentence, 

WtuMi it w.is proved that the murder with which the 
accused w is charged was not premeditated and that the 
mental of the a xused was abnormal, these circumstances 
may be tak^n into consideradon for sentencing the 
accused to be transported for life. {Beadey, C.J.and 
Pakrnhim Walsh. /.) IMIBUC PROSECUTOR z/. SaN- 
JIVA Reddi. 1931 M.W.N. 106. 


PENAL CODE (1860). S. 302. 

— -8. 302 — Sentence — Accused acting in excess of 

zeal — Absence of premeditation. 

There was a fight going on between two men both 
unarmed. The weaker one called to the villagers to 
separate them and the accused came up and stabbed the 
I man who had got the better of the struggle. There was 
I no premeditation at all, merely an excess of zeal, possi- 
bly due in part at any rate, to the fact that the accused 
had l?een drunk. 

Htdd. that this was a case where extreme penalty was 
not called for. {Baguley ani Mackney. J f.') MAUNG 
Pyan V. Emperor. 1935 Or C. 1172 =169 I.0. 1068 
= 37CrL.J, 214 = AI.R. 1935 Rang. 408. 

— "33. 302 and — Sentence — Accused lying in 

luait — Armeil — Offence — Deceased intriguing with girl 
betrothed to accused. 

Where the accuse 1 expected to find the deceased to 
come to a pirticuhr place to prosecute his intrigue with 
a girl who was betrothed to one of them and were lying 
in wait, armed with spears and intended to murder him, 
if he did, the provocation is not sudden and the accused 
are not deprived of their p^wer of self-control, the 
accused in such a cas 3 are guilty of murder. But the 
fact that the deceased had given provocation to the 
accused by persisting in his intrigue with the girl who 
was betrothed to one of them would justify not giving 
capital sentence. 7 P. R. 1890 (O.), Rel on. {Bktde 
and Currie^ //.) NUR ILAHI v. EmpP:ROR. 151 I. 
0 1012=7 RL. 236=35 Cr.L J. 1476 = 1934 Or.O. 
469 = A.I.R. 1934 Lah. 239. 

3. 302 — Sentence — .Accused prompted by superstf 

tion. 

Where an illiterate and ignorant young woman, under 
the urge of a wicked supsratition of which she was a 
helpless victim, picked up the child of her sLter in-law 
and caused its death. 

Held, that the lesser penalty of transportation for life 
provided by S. 302 should be impO'Cd and not the ex- 
treme penally. ( iidnon and Aghi Haidar, //.) Mt. 
Sardaran V. Emperor 6 I.R. (Lah.) 193 = 146 I. 
C 228 = 34 Or LJ. 1251 = 1933 Or.O. 904 -A.LR. 
1933 Lah. 718. 

—3. 302 — Sentence — Accused wanting to break off 
her tl licit connection — D eeased persisting tn carrying 
on sexual intercourse — Murder by poisoning. 

Where the accused was disgusted with the deceased 
and wanted to break off her connection with him and 
she was being maltieated by her husband in order that 
she might give up her connection with the deceased, 
while the deceased persisted in carrying on sexual inter- 
course with her even when she was ailing and as a result 
of the harassment to which she was subjected by the 
deceased she made up her mind to get rid of him by 
poisoning him. 

Held, that in the above circumstarices, it was not a 
fit case in which the extreme penalty permissible under 
the law should be exacted. {Abdul Rashid and Rangi 
//.) MT. Path ANI v. Emperor. 162 1.O 1077 
= 35 P.L.R. 669 = 1934 Or 0. 999 = 36 Or.L.J. 247 = 
7 R L. 361=A.I.R. 1934 Lah. 673. 

— — S. 302 — Sentence — Administering arsenic in 
mil k — // usbandfs jealou fy. 

Deceased w’as carrying on an illicit intrigue with the 
wife of the accused. Accused showed no grudge or 
enmity towards deceased, butdecoyed him on a pretence 
of helping him with a loan and there gave him milk 
containing arsenic to drink. 

Held, that accused was punishable under S. 302, but 
that as the accused had illicit intrigue with his wife, 
\ transportation for life would be sufficient. {Smith and 
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Allsop.jj^ Sarabjitz/. Emperor. 6I.B.(Oudb) 
186-146 I.O. 817-10 O.W.N. 771 -1933 Cr.C. 1099 
-36 Cr.L.J. 189 (2) = A l.R. 1933 Oudh 382 

^.Z^^—Sententc—Boy of IS or Itt— Inhuman 

and her f tile fnurdtr tn ccld bUed. 

An inhuman and horrible murder was perpetrated in 
cold blood by an accused, a boy of 15 or 16. 

Held, that however horrible the crime, a boy of 15 or 
16 years should not be hanged, that at the age of l5 and 
16 when a boy had just ceme to the age of puberty he 
may do many things then which he would never dream 
of doing when he was older and that ser.tence of death 
should be remitted to tu rst titaiicn fer life. 

Heldy furihtr^ that it was inadvisable fora toy of this 
age to be kept in an ordinary jail. {Yeung and Cvllts- 
ter.JJ^ Ghunnaiz^ EMPEROR. 1934 A.LJ. 143- 
8A W.B. 419-6 B.A. f 30 -147 I.C. e30-S5Cr.L. 
J. 448=1934 Cr.C. 190- A.I.B. 1934 All 132. 

— S. 302 — Sentence — Boy of 16 — Extreme youths 
Lesser sent nice » 

Youth may not in itself be a reason for not hanging a 
murderer, but extreme youth may be such a reason. 
Accused aged about 16, sentenced to transportation for 
life. {Addison and C ildstriam^ JJ.) MOHAN I AI v. 

Emperor. IB 1931 Lab. 404 (2)- 131 I.C 276 (2) 
-32 Cr.L.J. 682- 1931 Cr C. 297- A.I R. 1931 Lab. 
177. 

— S. 302 — Sentence — Boy of 1 6 — T endcr age — Kt' 
ccmmendaitvfi to Lual Gi^vemnent under S, 401, Cr. P. 
Code. 

The accused who was of tender age (not more than 
16 years) was si own to ha\e (on milled nurder being 
provoked ly the outrageous conduit of the deceased in 
having sexual intercourse with a female relative of his in 
an open and bare-faced manner 3 clays before the 
occurrence. The Court while upholding the conviction 
and sentence of transportation for life recommended the 
case to the local Goveininent for a consideration of the 
sentente under S. 401, Cr. P. Code. {Shadi laf C. /. 
and Abdul Qadir, /.) NAWAB v. EMPEROR. l.R- 
1932 Lab 486= 138 I C. 410=33 Cr L J. 680-33 
P.L.R. 279-1932 Cr.C. 422- A.I.B. 1932 Lab, 308 

■■ S. 302 — Sditenci — Boy of \1 committing muf der 

under ti, flit i nee of vtheis. 

Where a boy of 17 years of age was engaged in a 
murder under the iiflutnie of pecple very much older 
than himself, there is justification foi a sentence of 
transj oitaticn for life in ‘pile of the fact that betook 
an actual part himself in the nurder {Ycnng^C.J. 
and Addison . J ^ CHARACH PIN 7. IMPPROR. 86 P. 
L.B. 40-1934 Cr C. 1121 (2;= 163 I C. 228-7 R, L. 
411=36 CrL.J. 313- A.I.B, 1934 Lab 786. 

— — — S. 302 — Sentence — Boy of \1 ccmmittiug mur' 
der without pnmcditatitn and under sudddtn imfulse. 

A boy of 17 committed the murder of a person bet- 
ween whom and the boy^s family there was ill feeling 
and bad blood. The murder was ccmmitled without 
premeditation and under sudden impube. 

Held^ the boy should be given a locus ptnitei.iiae and 
that the irievc cable sentence of death should not be 
passed on him. {Shadi Lai, C.J. andAgha Haidar. J ) 
Yara dost Mohammad v. Empiror. IB. 1933 
Lab. 233 ( 2) = 142 I C. 664 = 34 Cr L J. 376 - 34 P L. 
B. 414- 1933 Ci.C. 349= A.I.B. 1933 Lab. 229. 

— 8. 302 — Sentence — Brutal attack* 

The lesser penalty provided for the offence of murder 
is not an adequate sentence where the attack is brutal 
and deliberate. {Coldstream and Jai Lai, //.) 
Nawabi/. Emperor. I.B. 1938 Lab. 213- 142 I.C. 
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677 = 34 Cr.L.J. 443- 1933 Cr.C. 247= A.I B. 1933 
Lab. 131. 

8. 302 — Sentence — Capital senUna— Grounds 
for not awarding-^ No personal grudge against aocuud. 

The fact that the accused had no personal grudge 
again*-! the deceased and was either a hired murderer or 
one who was ready to kill another to please his master 
or landlord is no ground for not awarding the capital 
sentence in a case of wanton and cold-l Iccc'ed murder. 
{Aldul Qadtr and Mvnice, JJ.) ASA RAM v, EM- 
PEROR. l.R. 1933 Lab. 226- 142 I C. 620= 34 Cl L. 
J. 372-34 P.L.R. 427 = 1933 Cl C. 879= A I B. 1933 
lab 623. 

S. 302 — Stnitnie — Cild-bloidtd aud bfuial 
mufdet — E.Unme pinaliy. 

W here a Judge finds that the n urder was premedhat- 
ed, cold-blooded and brutal in the extrtn'e and suggests 
no extenuating circunisfanre, he is not justified in 
imposing anything short of the extreme penalty. {Shadi 
Lae,C J and Motif ot. J.) AMIR SlNGH v. EmPPROR. 
l.R. 1932 Lab. 463- 138 I C. 327= 33 CrLJ. 676 
(2)-33P.L.B. 168-1932 Cr C. 257= A.I.B. 1932 
Lab 246. 

" Ss. S02 and 34 — Sthttnot— Citt.nun initnitcn 
to tnutdet — No pteef as to who inflitftd fatal wound. 

The mere fact that it is impossible to say which of the 
accused actually irflicted the fatal wound is no reason at 
all for rrfiaining fr<m passing the death sentence, 
where the Court is satisfied that there wasaccmmc'n 
intention to murder, brutally carried cut, and that all 
took part in the beating the ic.Hilt of whi(h was death. 
{Young, C .J . and Aidul Rashid, J) MiWaz'. IM- 
PEPOK. 166 I.C. 786 = 8 R.L 24 = 36 Cr L.J. 1001« 
16 Lab. 1131=38 P.LR. 109-1936 Cl C. 571- A. 
LB. 1935 Lab. 337. 

— S. 302— Sentei cc— (’( lilt 1 ot passii g itnltnce 

of (’eath— Duty to r(((id leastn. ( R I*. CCIF, 

8.367(5). 1936 O.W.N. 321 = A.I R. 1936 Olidh 
265. 

— S. 302 — Sentence— C time unpnnu dilated at.d in 
hot blood. 

Where cirn-e was unpremeditated, ccmmitled in hot 
blood and in the course c;f a dispute, the sentei ce cf 
death is net called for. {Bagulty and Mat knty, JJ.) 
Nga M^ E 7 . Emppror. 1936 CrC 1201(2)=169 
IC. 902= 37 CrLJ. 181- A.I B. 1936 Barg 427. 

S. 302 — Sen tenet — Delihttaie and irutl muider. 
Accused were rcinparatively yeurg nen, cne being 
20 years of age and the other 22, but the n uie^er was 
delilerate and eruel and there were r^e xtenuating eir- 
cumstanees which would justify reducing the sentence. 

Held, that capital sentence was proper. {Stt Vastaza 
and All sop JJ.) JANGI I 7/. IMIIROR 6 B. 0.384 = 
148 I.C. 476-36 Cr.L J. 664= 11 O.W.N. 119 = 1934 
Cr C. 99= A.I R. 1934 OudbT9. 

S. 302— .S'iW/cwfC’— Dell bei ate ftairicuial assassin 

nation — Extreme penalty. 

In a case ef deliberate fratricidal assassinatic n for the 
basest oi all motives, the Court should ir Aid the death 
penalty. {Courtney Tettell, C. J. and S or cepe, /.) 
TuLSi Gargoia 7 /. Emperor, IB 1933 Tat. 166 
-142 I.C 613(2)=84Cr.LJ. 396-14 Pat L.T. 96 
= 1933 Cr C. 611 = A.I B. 1933 Pat. If 0. 

— S. ZQ2—^entenci^lelilejately planned murder. 

Where a murder is deliberately planned and carried 

out Ly a yeerg man arc! there are no extenuating 
circumstances justifying mitigation of the sentence, 
sentence of death is proper. {Bhide and Curtte, JJ.') 
MoTi Pam Bhoja Ram v . Empiror. 6B.L. 423“ 
147 I C. 692- 36 P L.B. 201= 36 Ci L.J. 4f6= 1933 
Cr.C. 1618 -A.I.B. 1933 Lab. 998. 
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- 3. 302 — Sentence — Discovery of dead body if 

material. 

In a cas3 of murder once the Court is satisfied, that 
the murder has been committed and that the accused 
person has committed it, the question of sentence must 
be determined upon the gravity of the offence irrespec- 
tive of the circumstance whether the iiody has or has not 
been discovered. 1 Luck. 327 and 23 A.L.J. 821, Foil. 
(^Ahdul Qadtr and Walker^ //•) MUNDA EmpeROR. 
I.R lOSlLah. 267-1301.0. 331 = 32 Or.L.J. 493 = 
1931 Cr.C. 89 - A I.R. 1931 Lab. 26. 

S 302 — Sentence — Discretion of Sessions Judge 

— Interference by High Court, 

Ordinarily when an accused person is convicted of 
murder, the sentence of death results but where there 
are mitigating ciicumstances shown or proved, then the 
lesser sentence of transportation for life can, in the dis- 
cretion of the Sessions Judge, be inflicted. The High 
Court will not interfere with that discretion unless it is 
clear that the only po'>sible sentence in the case is a 
sentence of death. \Beailey^ C.J. and Bardszvell^ /.) 
Public Prosecutor v. Vayyappa Asari. 1933 
M.W.N. 1420. 

8. 302 — Sentence — Doubt about the guilt of ac- 
cused — Relevancy of, 

A Judge should not sentence a person accused of 
murder to transportation for life, instea t of death, 
merely on the ground that the evidence is not strong 
enough to justify an irrevocable sentence. If the Court 
has any doubt as to the guilt of the accused, it should 
accjuit him. 9 Pat 474, Foil. {Ma,pherson and Jatn:s^ 
//.) Mosadui Kai z/. Emperor. 11 Pat. 807 = 13 
Pat.L T. 702 = 1933 Or.O. 253 - I.R 1933 Pat 180 = 
14210. 841 (2) = 34 Or LJ. 427 = A I.R. 1933 Pat. 
100. 

S. 302 — Sentence — Drunkeness — Fight between 

deceased and accused — Following up injured man — 
Nature of offence. 

The assault was begun by the accused and when his 
first weapon had broken, he acted with such determina- 
tion that he armed himself with another weapon and 
chased the deceased into the compound of one T and 
there assaulted him further with his second weapon and 
the second assailant only joined in the assault after the 
decea>evl had fallen to the ground. 

that his action, in so following up the injured 
man and repeatedly striking him with these weapons, 
did show that, apart from any intention which the second 
assailant m.iy h^ve shared with 1-im, he himself had the 
intention of causing injuiy sufficient in the ordinaiy 
course of nature tocau'?e death. But as the accused had 
been drinking shortly before the occurrence and the 
attack was entirely unpremeditated and the weapons used 
were not suc h weapons as any man would use who had 
formed a prior intention of killing his enemy, he should 
be sentenced to transportation for life. ( J/ya Bu and 
Dunklty, JJ.) NGA KYIN BaW v. EMPEROR. 61. 
R. (Rang.) 79 = 146 I.O. 216 = 34 Or.L.J. 1246 = 
1933 Or.O 1022 = A I.R. 1933 Rang. 278. 

■ 8 302 — Sentence — Faction fi^ht — Death caused 

without premeditation — Transportation for life. 

Where death was caused during the course of a fight 
between two factions but it appeared that the complain- 
ant’s side deliberately provoked a conflict being themsel- 
ves armed and that the accused had no previous inten- 
tion of killing anybody. 

Held, that under the circumstances the accused should 
be sentenced to transportation for life under S. 302. 
{Coldstream and Jat Laf //.) BaHAWAL v, EMPE- 
ROR. 32 P.L.R. 810 = 1932 Or.O. 16 = 135 I.O. 670 
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I =I.R 1932 Lab. 128=33 Or.L.J. 184 =A.I.B. 1932 
Lab. 5. 

— '3. 302 — Sentence — Judge disagreeing with asses- 
sors — No reason for lesser sentence than death. 

The duty of a Sessions Judge under S. 367 (5) is to 
pass sentence of death in cases of conviction of murder 
under S. 302, 1. P. Code, unless there are reasons for not 
passing such sentence. The fact that the asse>sors gave 
their opinion that the accused was not guilty is no reason 
for passing the lesser sentence. Assessor^ are meant to 
assist the Judge in arriving at a conclusion w'hether the 
accused before the Court is guilty or not, but the res- 
ponsibility for the sentence re^.ts with the Judge and the 
Judge alone, and, having once made up his mind to 
differ fiom the assessors as regards conviction, he should 
not let their opinion weigh with him with regard to sen- 
tence. 1 Rang. 75l, Rel on. {Niyo^t and Staples^ A.J, 
Cf.)L()CAL Government z/. Sitrya Arjuna Mahar. 
30 N.LR. 9 = 6 I.R. (Nag) 72 = 1461.0.118=34 
OrL.J. 1168 = 1933 Or.O. 1266-A.I.R. 1933 Nag. 
307. 

— -S. 302 — Sentence — Lesser penalty on the ground 
of doubt — Propriety. 

The Code provides two penalties for murder, namely, 
death and the lesser penalty of transportation. The 
lesser sentence was never intended to be imposed in a 
case where there appears to be some tloubt. Tf the Court 
at the end of a case is left in any leasonable doubt 
about the matter, it must acquit, but on the other hand, 
if it IS left in no reasonable doubt concerning the guilt of 
the accuseil, the appropriate penalty must in aU cases be 
imposed. Where there is a doubt in a murder case the 
Court should not and cannot pass a sentence of transpor- 
tation for liie. If the doubt amounts to a reasonable 
doubt, the accused must be acquitted. {Harries and 
Rachhpal Singh, JJ.) JADDU AHIR v. Emperor. 
158 I.O. 1041 = 8 R A. 362 = 36 Cr.L J. 1496=1936 
A.W.R. 806 = 1935 Or.O. 1136 = A.I.R. 1935 AIL 919, 

S. 302 — Sentence — Measure of — Intention of 

accused should be considered. 

Sentence should not be measured by the number of 
blows dealt in a case where the consequence leads to 
death. A single blow can be as effective and fatal as 
several blows. It is the intention behind the blow and 
other concomitant circumstances by which the sentence 
should be determined. The reason given by the Sessions 
Judge for not awarding the capital sentence, viz , that 
probably a single blow w'as dealt, is no extenuating 
circumstance. {Bhtde, J.) SULTAN v. EmperOR. 
12Lali 442 = 134 1.0.793=32 OrL.J. 1219 = 1931 
OrO. 1054-32PL.R. 925 = I.R. 1931 Lab. 1001 = 
A.I.R. 1931 Lab. 749. 

8. 302 —Sentence — Miti Ration — Killing for 

unchastity under custom of Baluchis, 

A custom among the Baluchis of killing for unchastity 
cannot be taken into consideration in the mitigation of 
sentence. {Ferrers, f,C, and Mehta^ A.J.C.) KaiM 
z'. Emperor. 28S.LR 279 = 1936 Or.O. 187 = 165 
I.O 976 = 7R.S. 161 = 36 Or.L.J. 497= A.I.R. 1936 
Siud 44. 

— S. 302 — Sentence — Murder by accused of suspec- 
ted Poi loner of his child. 

The accused belonged to an aboriginal tribe. The 
deceased on the day of the occurrence presented a piece 
of roll to the only child of the accused wffio was about a 
year old in presence of both the parents. After the 
visitor had left, the child, though previously perfectly 
well and paying about, began to be ill after having eaten 

■ the bread given to it and eventually died about the time 
of the night-meal. The accused believing his only child 
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to have been poisoned by their visitor took his balua, 
proceeded to the deceased’s house and without a word 
dealt her at least five violent blows with the balua, one 
at least of which was necessarily fatal. 

Held^ that the accused was beset himself with grief 
and having conne:ted his bereavement with the gift of 
bread by the deceased rushed away before he had any 
time to think and committed the crime. The reason for 
passing the lesser sentence was express and adequate. 
A.I.R. 1930 Pat. 247, Rel. on. {Macpherson and Agar- 
wala, //.) Emperor v Rameshwar Binjhia. 
160 1.0.643 (2) = 7 RP. 1 = 36 Or.L.J. 1128 = 1934 
Cr 0. 796 = A.I.R. 1934 Pat. 366 

-8. 302 — Sentence — Murder of child — Accused 

driven to desperation by starvation. 

Where the accused, driven to desperation on account 
of starvation, killed her infant daughter by cutting her 
throat by means of a katari, 

Heldy that the case did not call for the infliction of 
capital sentence and that the ends of iustice would be 
sufficiently met by sentencing the accused to transporla 
tion for life. i^C.C.Gkose^ Panckridge and Patter^om 
J/.) MaBAJJAN Bibi, In the matter of, I.R. 1932 
€al. 339 = 137 I.O. 611 = 33 Or.L.J. 476 = 1932 Cr.O. 
'660 = A.I.R. 1932 Cal. 668. 

S. 302 — Sentence — Murder under semi compul- 
sion by elder brother. 

Where a youth aged 18 committed murder under 
instructions and semi compulsion by his elder brother 
who was the prime mover and who alone was to benefit 
by the murder, 

Held^ that there was sufficient reason for not inflicting 
the extreme i)enalty, {Mya Bit and Browns //.) Ml 
Hein v. Emperor. 6 I.R. (Rang.) 11 = 144 1 0. 829 
= 34 Or.L.J. 835 = 1933 CrO. 720 = A.I.R. 1933 
Rang. 134. 

S. 302 —Sentence — Provo. ati on— Remorse after 

crime — Accused only son of a widow — If grounds for 
lesser sentence. 

On a conviction for murder under S. 302, the fact 
that the accused is the only .surviving son of his widowed 
mother or that was sincerely penitent and filled with 
remorse after the murder, cannot be taken as a sufficient 
ground for imposing the lesser sentence. But where it 
appears that the accused, a young man of 22 or 23, was 
overcome with passion at the insults heaped upon him 
by the deceased in the presence of others to such an 
extent that he lost self-control and committed the act 
under provocation that is fit case for awarding the 
lesser penalty of tran'*portation for life, although the 
provocation might not be such as could operate to con- 
vert the offence from one of murder to one of culpable 
homicide. l^P alter son and C unit Ife^ J J f) MOMINADDI 
Sardar V. Emperor 158 10. 67=36 Or.L J. 1264 
= 39 O.W.N. 262 = 1936 Or.O. 1016 = A.I.R. 1936 
Cal. 591. 

— 3. 302 — Sentence — Several serious injuries caus- 
ed with sharp-edged and pointed weapon of formidable 
nature— Ref uuil of deceased to have unnatural inter- 
course with accused being motive — Accused aged 18 or 19 
— Death sentence proper 

Accused aged 18 or 19 made indecent overtures to the 
deceased and asked him to have unnatural intercourse 
which the latter refused. Accused though rebuked 
by the mother of the deceased and his own grandfather 
still molested the deceased and on the deceased’s refusal 
to allow accused to play with him, accused got a churri 
and gave several stabs causing serious injuries to the 
deceased. 
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Held, that in view of the most objectionable motive 
which accused had and the number of injuries caused 
and the nature of weapon used, death sentence was quite 
proper even though the accused was a youth of 18 or 19. 
i/ai Lai and Abdul Qadtr, JJ.) BHAGWAN ChaND v. 
Emperor. 6 R.L 612 = 148 I.O. 191 = 36 Or.L.J. 
619 = 1934 Cr. 0. 38 = A.I.R. 1934 Lah. 20. 

S. ^02— Sentence— Strength of evidence— 

Whether material. 

The strength of the evidence against the accuse<^his a 
matter to be considered before but not after conviction. 
Where the Sessions Judge convicted the accused of a 
murder by assassination but sentenced ihern to imprison- 
ment for life instead of to death and stated his reason to 
the effect that the evidence was not of a sufficiently 
convincing character to justify the Utter punishment. 

fields that the reason for pa^-sing the lesser sentence 
was utterly wrong. {Courtney Teird, C,J., S( roope and 
Agarioalla, J J.) SAN'mKHI liEEDAR v. KMPEROR. 
12 Pat. 241 = I.R. 1933 Pat. 139 = 1421.0. 474 = 34 
Cr L J. 349 = 14 Pat L.T 82 = 1933 Or.O. 404 = A.I.R. 
1933 Pat. 149(S.B.). 

S. 302 — Sentence— Tender age— Relevancy of. 

Age is no doubt a circumstance to be taken into con- 
sideration but only along with the other circumstances 
of the case. In the • ase ot a murder of an extremely 
cowardly character committed on an Englishman who 
had done no injury to any human being, the fact the 
accused was of tender years cannot be allowed to prevent 
the Court from passing a sentence of death. {C,C, 
Ghosc, Jack and MC, Ghose, fj.) Pkodyot KUMAR 
Bhattachriya V. Emperor. I.R. 1932 Cal. 673 = 
1933CrO. 21 = 140 1.0. 80 = 33 Or.L.J. 837 -A.I.R. 
1933 Oal. 1 (F B.). 

—3. 302 — Sentence — Transpot tation is minimum. 

The sentence of transportation for life is the minimum 
sentence that can be legally passed for an offence under 
S. 302. {Afanavutty and Smith, JJ.) R AJAR AM 
Tkwari V. Emperor. 6IR. (Oudh) 188 = 146 1.0. 
888=10 O.W.N 836 = 1933CrC. 1245 = 36 Or.L.J, 
185 = A.I.R. 1933 Oudh 399. 

3. 302 — Sentence — Unptemeditated attack. 

Where the attack was altogether unpremeditated and 
accused acted under the impulse of the moment, 

IleUJ that extreme penalty of law should not be 
passed. {Young, C.f, and Rangt Lai, J,) INAYAT 
Khan v. Emperor. 16 Lah. 689 = 168 I.O. 336 = 36 
CrLJ. 1335 = 37 P L.R. 705 = 1936 Cr.O. 92 = 
A.I.R. 1935 Lah. 94. 

S 302 — Sentence — Youth of accused. 

Youth alone is not in every case such an extenuating 
circumstance as would justify the imposition of the 
lesser penalty in cases of murder, but it should be taken 
into consideration with the other facts of the case. 

The accused was aged about 18. His attack on the 
deceased was made in consequence of a petty dispute 
which had occurred about a fortnight befoie and wp 
obviously premeditated. The murder was prepetrated in 
a cold-blooded manner. While the deceased was peace- 
fully engaged in his daily occupation of ploughing the 
fields and was unarmed, the accused approached him 
stealthily and cut him down from behind with a most 
savage blow. Under the circumstances, it was held that 
his youth was no sufficient ground to mitigate the 
sentence of death. {Mating Ba and Dunkley, JJ,) 
TiRi V, Emperor. 9 Rang. 81 = I.R 1931 Rang. 204 
= 132 I.O. 716 = 32 Or.L.J. 941 = 1931 Or.O. 667 = 
A.I.E. 1931 Rang. 171. 

3. Sentence— Youth of accused— If ground 

for mitigation. 
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Where the crime appears to be a heinous one, and is 
carefully planned and carried out in a treacherous and 
cruel manner, the accused’s youth alone cannot be 
considered to be an adequate ground for mitigation of 
punishment. {BhtdeandCutrieyJJ,) ALLAH BaKHSH 
t/. Emperor. 6 I E. (Lah ) 313==146 I.C. 1061= 
1933 CrC. 1411-36 P.LR. 116 = 36 CrL.J. 288 = 
A.I E. 1933 Lab. 966. 

— S. 302 — Sentefue--- Youth of accused — If suffici- 
ent to justify lesser penalty. 

The fact that the age of accused is only 20 will not be 
sufficient to justify the Court in refraining from imposing 
the maximum penalty presciibed by law, a man of 
twenty being of a 'sufficient age to be fully alile to realize 
the nature of his acts. (^Patterson ami Cnuliffe^ JJ-) 
Emperor z/. Motilal Mailik. 167 1.0.829 = 36 
Or LJ. 1220 = 39 C.W.N. 199 = 1936 Cr.C. 902 = 
A.I R. 1935 Cal. 626. 

“ ' S, 302 — Sentence — Youth of accused — Kelei>ancy 

of, 

Theie is no law’ which justifies a Couit in not pass- 
ing a ‘‘Cntenre of death any person merely because he 
is young. All persons who ran understand the natuie of 
their act are liable to the exticme penalty of the law. 
Youth may be a circumstance to be taken into consider 
ation in otfences whcje the accuved per''On is not fully 
alile to understand the nature of his act or has been 
influenced by older persons, but not in a case where a 
youth deliberately murders a small boy for the motive of 
gre-ed, being prompted to the crinie by his own base 
nature. It is not the intentention of the legislature to 
reform murderers and the sentence of transportation for 
life is imposed only where there are some extenuating 
circumstancts and where sentence of death is not neces- 
sary in the inteiests of public at large. {Btsheshwar 
Nath and Paza.JJ.) HiiaWANI 7^ EmperOR. 1933 
Cr.O 92= 141 I.C. 747 (1) = 34 CrL.J. 250 = IE. 
1933 Oudh 83=9 O.W.N, 1161- A.I.R. 1933 Oudh 
62. 

S. 302 — Senteme — Youth of aciuud — Relevancy 

of. 

There is no reason fc^r nc^t imposing the extreme 
penalty when the acciKsed, though a youth, is shown to 
have acted with deliberation and premediatian. {Bennet 
and BajPat, //.) SHKO I)1N v. EMPEKOR. 14 LR. 
179 (Cr.) = 1933 CrC, 1669=6 RA. 642 (2)=147 
I.C. 676 (2) = 36 Cr.L.J. 464=A.I.R. 1933 All, 939. 

— — S. 802 — Stntence — Youth of accused —Relevancy 
of. 

Whet e the accused belongs to a dangerous band of 
hired assassins, he is not entitled to any leniency in the 
matter of sentence even though he be aged only 25. 
iBennetatidBaipai,JJ.)\\MA HHAKOSEY 7^ EMPEROR. 
148 I.C.913=36CrLJ. 762 = 6R.A. 821 = 14 LR. 
184 (Cr.). 

S. 302 — Sentem e — Youth of accused — Youth of 

19 influenced by elder brother — Transportation for life. 

It has been held that youth is not in itself a sufficient 
ground for reducing the punishment for murder from 
death to transpoitation for life. This is certainly correct 
where a youth deliberately by himself, sets out to kill 
anrther man. But where a youth is a.ssociated w'ith 
older persons it may be proper in certain cases to infer 
that he was influenced by the older and more mature 
persons. Sentence of transportation for life inflicted on 
the accused aged 19 who was influenced in his act by his 
elder brother, aged 22. {Abdul Qadir and Addison^ 
//.) Sikandar 7> Emperor. 131 I.C. 122=82 Cr. 
L.J. 646 = 32 P.L.R. 414 = 1931 Cr C. 776 = A I.R. 
1931 Lah. 636. 


PENAL CODE (1860), 8. 802. 

Sudden Jury. 

8.302 — Sudden jury — Knife thrust into abdo- 
men — Sentence, 

A person who thrusts a knife into the abdomen of 
another must be presumed to have intended to inflict an' 
injury which he knows to be likely to cause the death of 
that person. But it was done in a great rage in the 
course of a hand to-hand fight, the sentence of deatb 
should be commuted into one of tiansportation for life. 
{Coldstream and Jai Laf //.) BHAGWANA v. EMPE- 
ROR. I R. 1933 Lah. 456 = 144 I C. 292 = 34 Cr.L J. 
711 = 34P.LR. 256 = 1933 CrC. 676 = A.I R. 193a 
Lah. 434. 

Sudden quarrel. 

S. 302 — Sudden quarrtl--DiQth caused with 

7vinncnvtn^ instruments-^ Nature of offence. 

Where the quarrel which led to the fight was sudden 
and it appealed that death was caused by certain per- 
sons having dealt blows with the winnowing instruments 
which they had with them in connection with agiicul- 
tural operations. 

Held^ that the case was one of culpable homicide 
falling iinr'er S. 304 and not S. 302, I P. Code. {Dalip 
Singh and Abdul Qadtr, JJ.) ABBAS KHAN p. EM- 
PEROR. 32 P.L.R. 613 = 1932 Cr.O. 13 = A.I.R. 1932 
Lah. 3. 

— — S. 302 — Sudden quarrel — No deliberate intefi^ 
tion — Sentence, 

Only one blow w’as stiuck by the appellant on the 
head of deceased. It was further found that abusive 
language was exchanged ju**! befoie the blow was stiuck 
and that the blow was given in a sudden quarrel with- 
out any deliberate intention and without the appellant 
having taken undue advantage or having acted in a cruel 
or unusual manner. As soon as the det eased fell clown, 
the appellant refrained fiom inflicting any other injury 
upon him. 

Held., that a sentence of five years* rigorous imprison- 
mant was excessive and that it should be reduced to one 
of two years' rigoroii'^ imprisonment. {Abdul Rashid^ 
J.) Farida 7c Emperor. 6 I.R. (Lah.) 268 = 146 
I.C. 696=34 P.LR. 993 = 36 CrL.J. 174 (2) =1933 
Cr.C. 1107 = A.I.R. 1933 Lah. 861(2). 

Unsound mind. 

S, 302 — Unsound mind — If available as defence 

— Conditions — Relevancy for sentence. 

A finding that the accused was of unbound mind at 
the time of commission of the offence is per se insuffi- 
cient to biing the case within the provisions of S. 84, I.. 
P Code, for unless it is show’n that the appellant was by 
reason of such unsoundness of mind incapable of know- 
ing the nature of the act or that he w’as doing w'hat was 
either wrong or contrary to law, he is not exempted from 
criminal responsibility for the act. But such circum- 
stance can be taken as a ground for not inflicting extreme 
penalty under S. 302. {Mya Bu and Brown, / J.) NGA 
Kan Th a 7/. Emperor. I.R. 1933 Rang. 111 = 144 
I.C 437 = 34 Cr.L.J. 791 = 1933 CrC. 734=A.I.R. 
1933 Rang 144. 

Ss. 302 and 84 — Unsound mind — Murder of 

children — Accused not ignorant that act was wrongful 
sentence, 

A person was tried for murdering his two children and 
convicted under S. 302. At or about the time when the 
accused committed the murderous attack upon his two 

I little children, his mind was unsound, but it could not 
be said with any degree of certainty that he did not 
know that what he was doing was wrong or contrary to» 
law within the meaning of S 84. 
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PENAL CODE ri860), S. 803. 

Hdd^ that the sheer brutality of the assault in the 
absence of any provocation was a circumstance which 
would lead to the inference that the mind of the accused 
was in fact unhinged and far from normal. Under 
these circumstances ^^hile upholding the conviction of 
the accused under S. 302. it was not a case in which 
capital sentence should be imposed. {Shadi Lai C J, 
ana Agha Uatdar^ J .') MHHA v. EMPEKOR 6 I.R. 
Lah.)54 (2)=145 IC 119-34 Or L J 909-1933 
CrO. 228(2;=84 P.L.E. 1044 = A.1.R. 1933 Lah. 
123. 

S. 303 — Apflicabihty — Dacctts liable under 

S, 396. 

S. 303 has no appliLation to the case of ptisons, other 
than the actual nund^^rer, \^ho are liable to enhanced 
punishment for the act of one of their associates under 
the special provisions of S 396. Sui h peisons raniuit be 
said to have been convicted of “murder” ; the offence 
of which they have been found guiby ii- “dactuty,” 
though they aie liable to enhanced puni'*hmcnt by reason 
of theii complicity in a dacoity in the commission of 
which one of the membeis of the gang had committed 
murder under S, 302. {Ttk C hand ami Mcittoe.^ / J^) 
Punjab Singh Ujagah Sin('.h p. Empfror. 15 
Lah. 84 147 I C. 2 = 6 RL. 339- 36 PLR 51-35 

Cr.L. J. 322 = 1933 Cr C. 1467 -AIR. 1933 Lah. 977 
S 304 — Accused beating dt-iea'-ed mercile'^sly, 
suspecting him of committing theft — Death as lesult of 
injuries — (Jffence, Ste PKNAL S. lOJ. 1935 

O.WN 934 = A.IR. 1936 Ondh 442. 

— • ' S. 304 —Applieabil/ty. 

De.ith caused at the request of the victim is only 
culpable homicide not amounting to murdei falling uiuler 
S. 304. (hleas/ey, C\J. and IValslt, J.) KaN.aGA KoSA* 
VEN, In re, 64 Mad f04- IR. 1931 Mad 483=131 
I.O. 147 = 32 Cr L J 669 - 1931 M W N 393 -= 33 L. 
W. 218 = 1931 CrC.484-A.I.R. 1931 Mad 436 = 60 
M.L.J. 616 i 

S. 304 - Applicability — Accused causing simple- 

injury to deceased — Death due to sep".!?, conserjuent to 
bad treatment. Stc Pl<NAL ('ODF, S 229, EXPL. 2. , 
1936 O. W.N. 940 = A.I.R. 1936 Oudh 446, j 

S. 304 — Plow with thakwa — Death due to septo- ' 

caeniia— Offence under S, 326. See PENAL Code, 
S. 326. A.I R. 1931 Lah 103, 

Ss. 304 and 34 — Common intention of accused | 

to beat deceased’s party — Liability of all for culpable; 
homicide, AVd’ PENAL Code. S, 34. 154 I C. 628 = 

1936 A W R. 836 = A I R 1935 All. 604, 

S. 304- — Deceased attacked by four accused — 

Whose blo7v 7oas fatal not ktunvn — All can be c mincted i 
under S. 304. ' 

If four persons stiuck the deceased together and it 
could not be known whose lathi caused the fatal injuiy 
still they can all be held guilty under S. 304, (/dennet, 
/.) Mahadi'O Singh v, E.mpkror. 151 1 C. 364 = 
7R A. 164 = 36 CrL J. 1302=1934 Cr C, 940 = A I. 
R. 1934 All. 739. 

Ss. 804 and 325 — Fatal blow by one accused — 

Grievous hurt caused by other accused subsequently — 
Offence falling under S. 325— No culpable hon/uide not 
amounting to murder See PENAL CODE, SS. 325 AND 
304. AIR. 1934 Oudh 87 ( 2). 

— -Ss. 304 and 302^ Lalhtr ond son— Quatrcl bet- 
ween — Sudden lathi attack on father — No intention to 
cause death — Offence, 

There was a quarrel between the father and son. The 
latter got suddenly enraged, struck the former in the 
heat of passion and caused three or four injuries, one of 
which proved fatal. 

Q. D.— II— 154 


PENAL CODE (1860), S. 304. 

Held^ there was no ground for attributing to the assai- 
lant the intention contemplated by S. 304, Part 1 of the 
Penal Code and the conviction should be altered fionr 
one under S. 302 into one under S. 304, Pat 2 of the- 
Code. {Shadi I.al, C.J. and Monroe^ /.) WaLI v. 
Emperor. 6 I R. (Lah.) 180 = 146 I.O. 172=84 Cr. 
L J. 1173 = 34PL.R. 330=1038 CrC. 886 = A.I.R. 
1933 Lah. 664. 

S. 304— F Irin^ gun intentionally — Nature of 

offences, 

A eonviclion uniler S, 302 cannot possibly be avoid- 
ed when it is pioved that the shotgun was fired by the 
j accused at such a close range that it would not have 
I other than a fatal effeit. Where the accused after firing^ 

I at a person and fatally wounding him re-l(\ids his gun 
and fires a shot at another ptr^t n that is a i lea’- indica- 
! tion of his intention to commit murder and his offence 
! cannot come under S. 304. {Courtney Terre f C.J, and 
Sereope, /) RaJENDRA PRA.saI) SinGH 7>. EMPFROR, 

: 6IR. (Pat)202 = 145 I.C 771- 34CrLJ. 1071- 
i 1933 Cr.C. 402(2) = A.IR 1933 Pat 147. 

I Ss. 304 and 326 — Hint and not culpable homi- 

■ lide — (U)ject ot accused only to re'-i iie cattle — Injuiies 
inflicted only on arms and legs without knowletlge of 
physical infirmity of deceased — Ai cased old man of sixty 
— C\mviction under Ss. 325 and not andei S. 304. See 
! Penal Code, S. 325 and 304. 9 O.W.N. 666 = A.I. 

R. 1932 Oudh 279. 

— - — Ss 304 and 302 — Murtler oi i ulpable homicide. 
Penal CODE, Ss. 302 — Murm ror culpable 

HOMICIDE. 

! S. 304— O/f nee undir — Death <. insed but lotfh 

! no intention of causing death or such bodily tn/ury like- 
ly to cauH' death. 

Where the at cused had no intention to cause death or 
such lx (lily injuiy as w'as likely to cause death but un- 
foitunatcly death was tlie con'-'e(|uence; 

/A/r/, lliat tlie case fill within the second part of 
•S. 304. I. P Lode. {Sni'astaiHi, J.) (JhHOTE LaL z/, 
Emperor. 6 IR. (Oudh) 122 = 146 I C. 462 = 10 O. 
WN 482= 1933 Or 0. 596=35 OrLJ. 68= A.I.R. 
1933 Oudh 269. 

S. 304—/ Premeditation is not necessary ingre- 
dient. 

Premeditation is not a necessary ingredient of S. 304, 
I. P. Code. Theitfore, mere absence of specific evidence 
that the accused had come prepared to cause death is no 
grounrl for convicting the accused under that section. 
{/lennet, /.) MaHADEO SiNtUI KMP^ROR. 161 
I C. 364 - 7 R A. 164 - 35 Cr L. J. 1302 = 1934 Cr O. 
940 = A I.R. 1934 All. 739. 

Ss. 304 and 100— Private defence— Accused 

confronted with powerful adversary armed with lathi — 
i Murder comniitied in the course of the fight — Liability- 
See PENAL CODE, SS. 100 AND 304, 9 O W N. 1146. 

i — S. 304 — Pi note defence — Right of— Defence 
i of propeity — Exceeding right and causing death— Nat- 
' ure of offence, 

I Paddy shea\es belongirig to accused were removed 
I by some persons who had absolutely no bona fide right 
to them and who had been convicted before foi offences- 
in connection with the same land. Accused attacked the 
cartmen in whose cait the sheaves were being carried 
The cartmen jumped out and began to run. Accused 
thereupon began to chase them as also the other persons 
and inflicted injuries which caused death. 

Held^ that though accused had right of private 
defence of property, that right ceased when the property 
was left in their possession when the cartmen jumped, 
and tried to escape and that accused W’ere guilty unde^ 

S. 304, 
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Hgld^ further^ it was not a case of exceeding the 
right of private deftace as such right had ceased and 
that all the accused were constructively liable under S. 
304 even though the author of the injuries was not 
known. {Dunkley, /.) NGA Pu Kk v. EmpEROR. 
147 I.C. 74-6 B.R. 146 = 35 Or. L.J. 267 = 1933 Or. 

0. 1160 -A.I R. 1933 Rang. 340. 

S. 304 — Provocation — Sentence mitigated. 

Where the accused caused death by stabbing with a 
<hurrt and it appeared that he acted under some pro- 
vocation caused by the deceasetl. 

Held, that though the provocation was not sufficient 
to reduce his guilt to an offence under S. 304 it was a 
sufficient ground for not sentencing him to death. 
Sentence of transportation for life confirmed. {^Broad- 
way and Jat LaL J f.) iiAHf SINGH z/. Emperor, 

1. R. 1932 Lah. 466- 138 I.O. 321-33 Cr. L J. 677 = 
53 P.L.R. 164 = 1932 Or. C. 882 - A.I.R. 1932 Lah. 
302. 

S, 304 — Scope. 

The first part of S. 304 applies where there is guilty 
intention and the second part applies wheie there is no 
such intention but there is guilty knowledge. {Lort 
Williams and S.K .Ghose, J J.') IFATULI.AH v. P:m- 
PEROR. 58 Oal. 1138 = I.R, 1931 Cal. 404 = 35 O.W. 
N. 466-130 I.C 884 = 32 Cr. LJ. 598 = 1931 Cr. O. 
409 -A.I.R. 1931 Cal. 346. 


I PENAL CODE (1860), S. 304. 

man ftll down on the ground and became unconscious. 
In the afternoon he expired while he was being taken to 
hospital. 

j Held, that the offence was one of culpable homicide 
! not amounting to murder. {Shadi Lai, C. /. and HU- 
I ton, /.) Gurcharan Singh v. Emperor. 35 P.L.R. 

' 371 = 1934 Cr C. 762 = 155 I 0 77 ( 1) = 7 R.L. 636 = 
36 Cr. L J. 629 = A.I.R 1934 Lah. 467. 

S. 304 — Sudden fi^ht — Altercation and fight — 

U npremdettated attack in the heat of passion — Offence, 
Accused and the deceased were sitting and having 
refreshments in a hotel when an altercation started as to 
the deceased having been responsible for unsuccessful 
raid in a gamblisig house where accused was present. 
Accused threatened to kill deceased if the latter again 
attempted to capture him, when the deceased got up and 
said that the accused could not and could try if he 
could. Accused thereupon picked up an ice-breaking 
1 instrument, and thru‘-t it into the stomach of the decea- 
I sed, which resulted in his death. 

j Held, the crime was unpremeditated, that there was a 
I sudden altercation and fight and the thrust was made 
j in the heat of p ission and that the offence amounted to 
I culpable homicide not amounting to murder, punishable 
I under S. 304, I P. Code. {Youngs C. J. and Aidtson, 

! /.) Abdul IVTajid v. Emperor. 7 R.L. 339-152 
|l.O. 860=36 Or. LJ. 190 = 1936 Cr.C. 238 = A.I.R. 


*" S. 304 — Sentence — /A ath caused by fracture of 
skull — Aisaiilt not deliberate — Provocation from deceas- 
ed — Nature of offence. 

Wheie the accused stiuck the deceased twice in quick 
succession on the head with a stick, causing two injuries 
on the front p.irt of the left parietal region and the 
right temporal region respectively he is guilty under S 
304 I. Hut where the case is not one of deliberate 
assault and the accused had some sort of ptovocation 
from the deceased before he assaulted him, the sentence 
of transportation for life is exce^'sive (sentence reduced 
to ‘even years rigorous impi isonment). (Pek Chand and 
JatLal,JJ.) S MMAHOMED 7/. E.MPEROR. 150 I.C. 
666 = 7 R.L. 4 = 35 Cr.L J. 1163 (1) = 1934 Cr.C. 664 
= AI.R. 1934 Lah. 345. 

S. 304 — Sentence — Illicit intercourse — Death 

caused in heat of passion. 

The accused actually caught the deceased (his married 
sister) in the act of sexual intercourse with a stranger, 
lie was enraged and gave a number of blows which 
caused hei death. 

Held, that the circumstances of the case justified a 
reduction of sentence from five years’ rigorous imprison 
nient to three years. {Bhide,/.) ALLAH DlTTA v. 

Emperor. 161 I.O. 898 = 7 B L. 224 (1)=35 Cr.L J. 
1446 (1) = 1934 Cr. C 468 CD = A.I.R. 1934 Lah. 428 
( 2 ) 

S. 304 — Sentence — Use of provocative ani abu- 
sive language by dece ased — Death caused by single blow. 

Where it appeared that the de:easeJ used abusive 
and provocative language and the accused was proved 
to have dealt a single blow, which however proved 
fatal. 


1935 Lah. 149. 

— S. 304 and 34 — Unlawful assembly —Convic’' 
it >n under Ss. l49 and 34 — Legality. 
j A conviction under S. 34 does not imply that each of 
! the persons convicted thereunder has been guilty of a 
' substantive offtMice. When a charge is made of an 
I offence under S 149. it will not be illegal to convict the 
I accused of that offence read with S. 34, I P. Code, if no 
, prejudice is occasioned to the accused persons in their 
I defence {Bardswell, J.) KAMA BdyaN EmperOR. 

I 40 LW. 476 = 152 I.C 654 = 7R.M 253= 1934 M.W 
:N 241 = 1934 Or. 0 1287 (2) = 36 Or. L.J. 113=A.I. 

; R. 1934 Mad. 665 = 67 M L J. 365. 

I Ss. 304, Part 1 and 302 — Deceased 67 years aid 

j going drunk — Accused on exchange of 7vords hitting 
j with fresoood on head — Deith caused — Offenee held 
I eommitted under S. 304 firstly and nd under S. 302. 

; The decea^-ed, who was 67 years old, went out of his 
! house drunk and made a nuisance of himself to the 
I bazaar sellers. He went to a place where the accused 
I was standing. Accused and he exchanged a few words, 
j when the accused pickt-d up a piece of firewood 22 to 28 
1 inches long, 6^’' to in cir'uniference and struck the 
j deceased on the hea I once with it. The deceased fell 
and died on the following clay on his way to the hospital 
I without regaining consciou'^ness. 

Held, that when the accused delivered the blow, he 
had only the intention of causing sinrh bo lily injury as 
was likely to cause rleath within the meaning of Part 1 
of S. 304; A.I.K 1928 Rang. 64 Foil {Ba U.J.) NGA 
Shwe Oun?/ Emperor. 0 I.R. (Bang.) 76 = 146 I. 
C. 191=34 Cr. L J. 1182 = 1933 Cr. C. 1014 = A.I.R. 
1933 Rang. 270. 


Held, that conviction under S. 304, Part II was valid — — 3s. 334 Part 1, and 300— Exception I— Grave 
but that under the special circumstances a sentence of and sudden provoc ition — Di:eased abjiit to indulge in 
thiee ytars* R. I. was suffi dent, A) GhaUNS immoral ways —Attempt to check — Insolent reply — 

Emperor. I.R 1931 Lah 842 (1)= 133 I.C. 874 Provocation — Case falling under S. 304. See PENAL 
(l) = 32CrLJ. 1082 = 32 PL.R. 387 = 1931 Cr. 0. ' CODE, SS 300 Excephon I, and 304. A.I.R. 1933 
747 (2) = A IR. 1931 Lah. 623 (2). Lah. 869 (2). 

S. Single blow with dang — Victim's death —3. 304. Part Offence unier — Sudden quarrel 
shortly after— Nature of offence, — Death caused with winnowing instruments, 

^ The accused inflicted a blow on the head of the ( Where the quarrel which led to the fight was sadden 
wictim with his dang with the result that the wounded j and it appeared that death was caused by certain person s 
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having dealt blows with the winnowing instuuments 
which they had with them in connection with agricultu 
ral operations. 

Heldy that the case was one of culpable homicide fall- 
in under S. 304 and not S. 302. {Daltp Stngh and Abdul 
Qudir, //.) Abbas Khan v. Emperor. 1932 Cr.C. 13 
34 Or.L.J. 535 = 143 10. 125 = I.R. 1933 Lah. 310 
(2) = 32 P.LR 513 = A.LR. 1932 Lah. 3. 

S. 304, Part l~Private defence — Right of, ex- 
ceeded, Penai. CODE, Ss, 100 AND 304, Part 1. 
A.I.R. 1933 Lah. 1048. 

S. 304, Part 1 and S. 100, secondly — Private 

defence — Right of^ exceeded, 

A was armed with a dang and B with knife. A 
tried to strike at but missed. Thereupon they grap- 
pled with each other in which process A was unarmed 
but he managed to throw down B. B then struck A with 
his knife and inflicted several wounds, A collapsed and 
died under the shock. 

Held, that though B had the right of private defence 
he exceeded such right and that he should be convicted 
under S- 304, Part. I (^Bhtde and Currte, J J ) WAZIR 
Muhammad v. Emperor. 1934 Or.0. 17=35 Or L J. 
639 = 148 I.C. 243 (2) = 6 R.L 535 = A I.R 1933 Lah. 
1048. 

"3. 304, Part I — Provocation — Grave provocation 

— Deceased found ravishing vnfe of accused , 

The accusCvl caught the d'^ceased in the act of ravish- 
ing the former’s wife and in hi^ fury killed him. Hav- 
ing regard to tlie grave provo:ation the sentence of 
transportation for life is too severe and should be al 
tered into one of rig<>»rous imprisonment fo»- one year. 
(^Beasley, C.f. and Siindarani Chetty, J.) GOVINDAPPA 
V. Emperor. 1931 M.W N. 553. 

— -S. 304, Part I — Sentence — Exceeding right of 
.private defence — UiC of :ueapon in hand. 

Where tne accused who is convicted under S. 304i 
Part I, I.P. Code, is punished for having exceeded the 
right of private defence, a sentence of transportation for 
life is too severe, especially when the accused is shown 
to have used a weapon which he had aheady in his 
hand fM, C. /. ani Ahlul Qadir, J.) MUSTAFA 

V Emperor. I.R. 1932 Lah. 490-138 1 0. 418=33 
Cr.L.J. 587 = 33 P.LR. 282 = 1932 Or. 0. 426 -A.I. 

R. 1932 Lah. 344. 

— - ' -3. 304, Part I — Sentence — Offtiue committed in 
the heat of passion — Sentence, 

Where the offence under S 304(1) was committed in 
the heat of pas-iion and on the spur of the moment, 
^fter the accused’s patience had been sti dined by the 
•deceased (immoral wife) to the utmost, the sentence was 
reduced from ten years to one of rig)rous imprisonment 
for five years. {Bhidt\ J.) HiRA SlNGH v. EMPEKOR 
6 I.R. (Lah) 147(2) =145 10. 926 = 34 Or.LJ. 1159 
<1)=34 P.L R 889 = 1933 Or.C. 221 (2)--A I.R. 
1933 Lah. 126(2). 

— -S. 304, Part 1— Sudden quarrel Right of 

.privite defence exceeded — Sentence, 

The accused was an occupancy tenant of a field 
adjoining the field of the deceased. There was a kikar 
tree near the boundary of two fields about which there 
was dispute between the parties. An altercation took 
place, in connexion with the collecting of leaves and 
branches of the tree lopped off by the decea-ed and his 
maternal uncle, in the course of which the accused gave 
a blow with an iron bound stick on the head of the 
•deceased which proved fatal. Prtma facte the accu-jcd 
was the owner of the tree and was entitled to the 
branches and leaves. The accused was convicted under 

S. 304, part I and sentenced to rigorous imprisonment 
for eight years. 


PENAL CODE (1860), S. 304. 

Held^ that the accused had exceeded his right of 
private defence, but since the offence was committed in 
the course of sudden quarrel and in the heat of the 
moment the sentence was excessive and the sentence of 
two yeais’ rigorous imprisonment was suflicient to meet 
ends of justice {Bhide, /,) ZiDA v. EmpeROR. 36 
P.LR 196 = 36 Cr.L J. 461 = 147 10. 681 = 6 R.L. 
428(2) = 1933 Cr.C. 1582(2) = A I.R. 1933 Lah. 1062. 
S. 304, Part. (2) — Applicability. 

When injuries are inflicted on the deceased with the 
intention of causing hurt, Part 2, S. 304 has no applica- 
tion at all {Ditnkley, /.) NOA Nl U v. EMPEROR. 169 
10 925 = 37 Cr.L.J. 186 = 1935 Cr.C. 1114-A.I.B. 
1936 Rang. 391. 

Ss. 304,Part 2 and 302 — Deafh during aff ray — 

Party being armed — Nature of offt lu c. 

Where some persons concerned in an affray had 
absconded, some had died during the inquiiy and the 
remaining persons stood their tii.il and it hud not been 
established that any of the appellants was definitely 
respon.-ilile foi causing the death, nor could it al.so be 
said with any certainty whether any of the accused was 
aimed with a sharp edged weapon or whether the sharp- 
edged weapons were wielded by the absconders or per- 
sons who died during the conr^e of the inquiry, and 
where the fact that no incised grievous wound was 
inflicted on the he.4<l or any vital part of the body of 
any of the rival group indicated that the peisons armed 
w’ith sharp edgeil weapons did not intend to cause death 
of such bodily injury as was likc-ly to cause death. 

Held, that the offence committed hy the accused falls 
under S. 304, Part 2. (Cburiie and Abdul Rashid, fjf) 
Nm)ak Singh 7\ Emperor. 161 I.C. 449 = 7 R.L. 
135 35 Or.LJ. 1376 = 1934 Or.C. 662-Al.R. 1934 
Lah 341 

— — 304, Part 2 -'Intention— Striking flang bloiO 

— Intention to cause tninry, not death — Nature of of- 
fence — Sentence, 

Where the intention of the accuseil was not to com- 
mit murder but it was shown that it was his intention 
to ciuse such injury as he knew was likely to cause 
death by striking a dang blow on the rlecea^eii who had 
refused to pay him hi-> money and insulted him, 

Held, that ihe accused was guilty of an offence under 
S. 304, Part II and that a senlem e of seven years* ligor- 
ous ininrisonment wms suflicient. (^Shadi Lai , C.J, and 
Diitp' Singh, /.) Wama V, Emperor. I.R 1932 
Lah. 305 = 137 1.0. 239-33 P.L.R. 474 = 33 Cr.L. 
J. 415=1932 Cr.C. 490 = A I.R. 1932 Lah. 372. 
——8. 304, Part 2 — Lvid dispute — Death <aused by 
lathi blow — Nature of offence, 

Tne accu>e I and the deceased, who was his uncle 
lived in adjoining premises On the day of the oc:ur" 
rence an altei cation ensued b^itween them on account of 
the deceased diaging some earth on the pathway and 
the accused struck the ileceased with a lathi and caused 
death, 

Heldt that the offence fell under .S. 304, Part II 
{Shill Lai, C J, and Abdul Qadir, /.) NaWAB v. 
Emperor I.R 1932 Lah 317=137 1.0.267 = 33 
Or.L J. 446 = 33 P.L R. 646. 

-3. 304, Part 2 — Pi ovo alt on — Serious injury 

resulting in death — Nature of offence. 

The Superintendent of a jiil acting under grave and 
su'dden provocation wis proved to have inflicted a serious 
injury in the rectum of a prisoner which ultimately caused 
his death. 

Held, the offence fell under S. 304, Part 2 and not 
under S. 325, 1. P. Cale. Chinl, /.) BHOLA 

Nath z/. Emperor. I E. 1932 Lah. 235 (2) = 136 I. 
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0.729 (2) -33 CrL.J. 866-33 P.L.E. 40= 1932 Cr. 

O. 220 --- A.I R. 1932 Lah 199. 

— S. 304, Part 2,— Scope — JfticvUcn to cause only 

grievous huft. 

The common intention of the ass-jlants ^^as only to 
cause giiev(-iis hurt; there was only one serious blow on 
the head and the other bl(-ws on the head and the other 
parts of the body were of a comparatively slight nature. 

Held^ it Lannot be held that the assailants intended to 
cause the death of ihtir victim or to cause suih I odily 
injury as was likely to cause death The case thofore 
'fell within the puiview of the sectnd Part of S. 304 and 
not uncl( r the fiist part. {Adds son and Aldul Saslitd^ 

jj,) Ala Sin(;h e/. Empikok. 1935 Cr.C. 94-AI. 
R. 1936 Lah. 80. 

S. 304, Part 2 — Single fatal hlo7v^Tu'o 
as lunis a t wed v<t th k i rpa n ^ — Idenii iy of person tn 
fluting hlov^ not km'ivn — Nature of iff i nee. 

Where both the a‘''‘ailants weie piovccl to have been 
armed with and to have used them but there 
was only a ‘'ingle fatal blow dealt cn the deceased and it 
w’as not ajjparent which of them had dealt the ‘'ante, 

Heldy that the offence was one under S. 302 and not 
under S. 304, Part 2 or S. 325, I.P Ode. Srntence of ! 
transpoitation for life passed. {Shadt Lai, C.J. and \ 
Abdul Qiidif , Jf) Shfr Singh v P'mpfkop. I.R. 
1931 Lah. 866-133I.C. 887 = 32CrLJ. 1083- 32 j 

P. LR. 637-1931 Cr 0. 778=- A.I R. 1931 Lah 638. 

S. 304, Part. 2 — Unpre meditated fight — Cn- 

mtnal death —Nature of offence. 

When the dei eased who was gra/irg his sheep hit j 
the dog of the accu.sed with a .stick for having moIe‘‘ted i 
his slieep, whereupon the accused seized hold of i 
him in a sudden temper and took the turban of the 
deceased from his head and strangled him to death and 
there liad bten no enmity between the tw’o and it was a 
sudden and unpie meditated atteck. 

//cA/, tliat llie a('( used was guilty of the offence of ; 
ciilpiible homicide punisliable under S, 304, Part 2 and | 
not of muidei punishable under S. 302. It could not be j 
held that the injury which the accused intended to inflict | 
was suflicient in the ordinaiy couise ot nature to cau‘'e j 
death, but the act of the accused was done with the 
knowledge that he W’as likely to causedeath. {Addsum 
and ColdUteam, JJ ) NANAK v, EmperOK. I R 1931 
Lah. 967-' 134 I C. 683-32 Cr.L.J. 1205-1931 Cr. 
C. 309 -A I.R. 1931 Lah 189. 

S. 334 A — Dragging boy by the neck witli safa — 

Death caused — Nature of offence — Offence under S. 357, 
not under S. 304 A. See PENAL CODE, S. 357. AIR. 
1931 Lah. 276. 

S. 304 A—l^rtvtiig ear secklessly and knocking 

denvn pidestrian— Offence — Nth genie cn part of pedt- 
strsan — If lan excuse negligence of driver. 

VeloLity of a vthicle is not the only criterion of rash 
and negligent driving. Driving a car reckless!} until it 
comes So close to a pedestrian that it is impossible to 
save a ccdlision cannot but be characteiised as rash and 
negligent (biving. Mere negligence on the part of a pede- 
strian c'ai not txcu'^e negligence on the part of a driver of 
such a fast and dangerous vehicle as a motor bus. As 
between the pedestiian and a diiver of a motor vehicle 
the ie‘'ponsibility of the latter is greater. He has a dut} 
to keep better cutlook than a pedestrian, A driver of 
a motor vehicle who is himself negligent cannot p^ead 
in his dtknte the negligence of a pedestrian whom he 
knocked unconscious and killed. The deceased while 
coming from the oppo'-ite direction along his right side 
of the road w’as knocked down by a bus driven by the 
accused. The road was straight and absolutely clear of 
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traffic so as to give the accused a full view of the roadi 
ovei a ccnsiceiable distance and a careful dii\er could 
well have sttn a ptdt.sirian ccmirg ficnt opposite direc- 
tion and have avoided the risk of a collision by swerv- 
ing the car in time. It was quite possible for the 
accused to have avcited the collisicn in ‘•pile of the 
negligence of the deceased by leaving a sufficient margin 
for the man to pass. 

held, that the accused was guilty unctr S. 304 A, as 
the inference was ine'-istille ihat the ccllisicn was 
directly due to his rt cklt*'*' aidntghgrnl ccncluct. A, I. 
R. 1933 All. 232. Di-'t. {Niyogi, AJ C.) MaHOMID 
Pl)X7 Fmpjror sin LR. 26(£lipp.j-]ffe 10. 
330= J6CrLJ 1368- SEN. 74-US6 Cr C. 1097 

— A.I.R. 1936 Nag. 200. 

— S. 304-A— A'< A r cai — L\ash dimng-- Causivg^ 
death— ( ffi in e, 

A ptrsc n driving a motor car is under a ciuty to con- 
trol that car; he is puma facie guilty of negligence if the 
car leaves the road and dashes headk ng into a tree and 
it is for the ptr'-cm driving the car to explain the cirtums- 
tinces under which tie car can e to leave the read. 
Tho‘-e ciicumstances may be I eye net control and may 
exculpate him lut in the ab‘*ence of sue h ciicumstances 
the fact that the car left the road is evif’erce cf negli'- 
genceonihe part of the driver Accused fr unci guilty 
under S. 304-A. {Paidswtll, J ^ Ka'INAM MlJDAlllAR 
V. Emperor. 6 R M. 498= 148 I C. 573-35 Cr L J. 
691-39 LW. 344-1934 M W N. 102= 1934 Cr.O. 
406- A.I R. 1934 Mad. 209-e6MLJ 318. 

S. 304 A — Motor car — Ra,di diiving — Death 

caused — Offenie—Neli gtnee of pet son tnfurtd, tf mate- 
rial. 

The accused w ho was a motor driver was proved to 
have driven his motor Ion} rashly and in swerving on 
the wrong side in order to avcit a collision due to the 
negligence of the cliiver of a bullock cart coming in the 
opposite direction the car ovei turned and one of the 
passengeis was killed. 

ILetd, that tlie accu'-ed was guilt}. The accused was 
not absolved of the consc quences of his rash driving 
merely by showing that the peison who drove the cait 
was negligent. 

Obiter. — The result will be the same if the injury was 
caused to persons who weie iieligent, {Soys, J.) DeOTA 
MiSIR v. P:mperok. I.R 1931 All. 713= 133 I 0. 
601 = 32 CrLJ 1061 = 12LR 134 (Cr ) = 1931 A.L. 
J. 770-1931 Cr C. 1044= A.I R. 1931 All. 708. 

— S. 304-A— ylAVcr car — Rash driving — Liability 
of drtvir — Rig lit Sites of. 

A driver of a rnotoi bus is required to exercise that 
degree ot care which is expected of a parson charged 
with the responsibilities of a canier. The mere fact that 
he lost his head is not of itselt sufficient to absolve hint 
unless an unforeseen emergency suddenl} oecuircd, which, 
for the time being made him lose his presence of mind 
or rendeied him incapable or full) exercising his faculties. 
53 Cal. 333 Kef. {Doraisvamt J)ir, C.J, and Sr>eni- 
rasa Iyer, J.^ GOVFRNMENT VF My.^fiREz^ SyED 

Hayath. 36 Mys.H.C R. 101 - 9 Mys.L.J. 207. 

— ' S, 304* A — Aft tor colli sn n — Rakltss diivtng. 

Where two drivers of rival motor-buses caused a 
collision by driving in 0 | poMte directions at a reckless 
speed as a result of which several pa-^sergers were killed 
and son e injured, and the only intention that was prov- 
ed against them w’as an intention to drive the buses in 
an entirely selfish way keeping to the centre of the road 
with an entire disiegard for the safety of themselves 
and the passengers, the accused should be convicted 
only under S. 3C4-A and not under S. 304 (2). The 
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charge of murder made agunst them is entirely wrong 
as no intention to kill can be made out. C. /. 

SunilaKiim CkeUy^ /.) BaLIAH v, EMPEROR. 

1931 M W.N. 666. 

-3. 304 ^.—Offenie under — Sub Inspector fi>tng 

four sho's in air luhile running on uneven ground in 
rapid success OH —Causing death —Sentence , 

A Sub-Iii'-pecter of Police while pursuing a party of 
gamblers fired four shots in the air. A person was 
injured, who died immediately. The revolver which 
the Sab-Inspector used \\as a powerful weapon having a 
range of 100 yards. He fired the first shot from a 
distance of 40 cubits and the lu'^t shot 34 cubits from the 
Crowd, The four shots were fired in succession while 
running and the surface of the ground where he ran was 
«ot level. 

Held^ that the Suh-Inspector had acted hastily and 
was liable to be convicted under S 304-A. Sentence 
of fine made. (^Ha U /.) Emperdr v. Nga SaN 
Win. 1933 Or O. 1284 -147 I.O. 60 = 35 Or L.J. 248 
= AIB. 1933 Bang 326. 

— 3. 304 A — Rash act — Meaning. 

The term “rash act” connotes the want of proper 
care and caution; in other words, it m:*ans an ovei hasty 
act. {Ba U. /.) EMPEROR ISTOA SaN WIN. 147 
I.C. 60 = 35 CrLJ. 248 = 1933 Cr.C. 1284 = A.r.B. I 
1933 Bang 326. 

— — S. 304 A — Ka^k and negligent act — Criminal 
liahility fo^ — Death ihould he direct result. 

To impose criminal liability under S, 304, it is neces- 
sary that the death should have been the direct result of 
a rash and negligent act of the accused, and that act 
must be the proximate and efficient cause without the 
intervention of another’s negligeiK'e. It must be the 
cauia causans. It is not enough that it may have the 
.causa sine gua non. Hence where death is caused clue 
to a collision, in order to impose criminal liability on 
the accu'sed, it must be found as a fact that the collision 
was entirely C3r at least mainly due to the act of the 
applicant. It is not sufficient if it is only found that 
the accused vvas driving fast. 4 Bom.L R. 679, Foil. 
{Baft^ai, I.) SXTNARAIN P\Nl)EY V EmPEKOR. 55 
All 233 = 6 r.R, (All ) 134 = 145 1.0.612 = 34 Or I-,J. 
1013 = 1933 ALJ 205 = 14 LB. 77 (Or.) = 1933 Or. 
C. 389 = A.I.R 1933 All. 232. 

——•3 304-A —Rash an I negli gent act — Overloading 
tn dor lorry. 

To overload a lorry may no doubt be an offence un- 
der the Motor Vehicles Act but it cannot be regarded as 
a rash and negl g^nt act within the meaning of S. 304 A, 
I. P. Code. {Broaiivay. /) JAIM SiNGH v EM- 
PEROR I.R. 1932 Lah. 319 = 137 I.O 262 - 33 Cr. 
IiJ 436 = 33 P.L.B 492 = 1932 Cr.C. 484 = A.I.R. 

1932 Lah. 366. 

S. Abetment of suicide — Permitting widow 

to become sati . 

On the death of the husband, the accused who were 
his relatives desired his wife to become sati. although 
ostensibly pretending to desist her from doing tso. 

that the accused w’ere righ ly convicted under 
S. 306. {Banerfi, /.) KINDER SiNGH z/ EMPEKOR. 
6I.B (All.) 181 = 145 I.C. 880 =34 Cr.LJ 1069 = 

1933 A.LJ 7 = 14 LB. 36 (Or) = 1933 CrO. 303 = 
A.I.R. 1933 All. 160. 

—3 307 — Accused in possession of loided revolver 
'—Pursuit by Police — Shots aimed at police — I ntention 
Where the accused, who was subsequently found to be 
in possession of a stolen revolver and cartridges, when 
pursued by the police, fired three shuts at the pursuing 
(party. 
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Held, that the accused was properly convicted under 
S. 307 and the defence that the object of the accused 
was not to injure anybody but simply to frighten the 
pursuera was of no avail nor the fact that none was in- 
jured a> a re>ult of the shots. {Biipai, /.) ReOTi v. 
Emperor. 6 I R. (All ) 136= 145 I.O. 609 =34 Or. 
L J. 1018 = 14 L.R. 63 (Cr. ) = 1933 A.L J. 623 = 1933 
Or.C. 761 = A.IR. 1933 AU. 461. 

“"S 307 —Accused shooting at A but w’ouiuling B 

•—Offence. See PENAL CODE, S 301. A.I.R. 1935 
Pesh. 74. 

■"Ss. 307 and. 326 — Accused taking hoy away and 
per forming act of magic and attacking him in a very 
sa age manner — But suhseguentl y bandaging tnfuries — 
Offence, 

Accused took a boy away and by practising magic on 
him caused seveial injuries on hi:s body the most serious 
of which was an incised wound on ba.k of neck. But 
subsequently he bandaged the injuries and took him 
back. 

Held, that though there were good reasons for believ- 
ing that accuset! intended actually to kill the boy, yet as 
he subsequently changed his mind, he whs entitled to 
benefit of doubt and tint the conviction slioul i be alter- 
ed from one of attempted murder to the less serious 
offence of causing grievous hurt, which he undoubtedly 
committed {Kendall, J.) Mui.LlJr/. EmperOR. 1936 
A W.B. 812 = 1935 A.Cr.C, 159 = 160 I.O. 626 = 37 
Cr.LJ 305 = 8 B.A. 634 = 1936 Or 0. 636= A.I.E. 
1935 All. 614. 

^S. 307 — ,Appl icability’—Essent tals—I nj line 5 in* 

fiicted n d capable of causing death U' cording to medi’ 
e al evidence — Convi cti on — S usta i liability— I ntenti on— 
Inference. 

For a conviction under S. 307, there must be an act 
done under such circumstances that death might be 
caused if the act to)k effect. The act must be capable 
ot causing death in the natural and ordinary course of 
things; and if it is not of that description the assailant 
is not guilty of the offence of attempt to murder. Where 
the doctor treating the injuries, who is the best person 
to de^uiibe the exact nature of the injuries and their 
natural effect, doe^ not say that the injmies inflicted by 
the accused are sufficient in the ordinary course to cause 
death, an intention to cause death cannot be deduced 
from the nature of the injuries and their natural and 
probable consequences. In the absence of evidence to 
show an intention to kill, a convi; lion under S. 307 is 
not justified. The accused can only be convicted under 
S. 326. iSubkedir, A./.C.) Empfror v. BaLLI. 156 
I.C. 1014 = 7 R N. 207 = 36 Cr.L J. 854 - A.I R. 1936 
Nag. 177. 

S. 201— Conviction undet — Essentials, 

The scope of S. 307 is very clear. The intention or 
knowledge, w’hich is necessary to constitute murder, may 
exist combined with an act which falls short of the 
complete commission of that offence. 7'he murderer 
may do an act tow’ards the commi.ssion of the murder, 
but may involuntarily fail or be intercepted, or prevent- 
ed from con-^ummating the crime. To justify a convic- 
tion under S 307, therefore, it is not essential that 
acDial injury capable of causing death should have been 
inflicted. Although the nature of the injuries caused 
may often give considerable assistance to a Court in 
coming to a finding as to the intention of the accused, 
such intention may also be deduced from other circum- 
stances, and may even in some cases be ascertained 
without reference at all to the actual wounds inflicted 
upon the person attacked. {Srivastava and Nanavutty^ 

J/.) Kameshwar V. Emperor. 164 I.O. 697=7 B. 
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O. 488>°86 Cr.L J. 634>°1986 O.W.N. 311 1935 Cr. 
O. 682=^ A.I.B. 1936 Ondh 281. 

88.307 and 106— /V rtng at police officer who 

was attempting to effect art at — Intention only to 
frighten — But den of proof . 

If a man fires off a firearm while a police officer is 
attempting to arrest him, the natural conclusion is that 
he is attempting to shout the police officer and is guilty 
under S. 307; if the defence is that he had merely the 
intention of frightening the police officer by firing in the 
air, then the burden of proving that fact is upon the 
defence. {Thom and Bcnnet, //•) YaSHPAL Em- ' 
PEKOK. 66 All. 681-^ 14 L.R. 233 (Cr.)-147 I.O. 
1193 = 6 R. A. 629 - 36 Cr.L J. 673 - 1933 Cr.C. 1006 
= A.LR. 1933 All. 627 

Ss. 307 and 606 — intention to kill not proved — 

Object only to stare polite — Proper tonviction. 

Unless it is proved that the accused had the intention 
to kill and an intention or knowledge that he would be 
causing death by his act is made out, the accused can- 
not be convicted under S. 307. "Where the accused, who 
fired a shot, was how’ever not shown to have had any in- 
tention of killing the Police Inspector but only to scare 
him away, the proper conviction should be not under 
S. 307 but tor criminal intimidation falling under the 
latter part of S. 506. {Beasley, C,J. and Snndaratn 
Chetty, J.) SuKKIRAPPA GouNDAN v. EMPEROR. 
1931 M.W.N. 861. 

— — S. 307 — Offente of noting — Evidence being in- 
contlusne — Marks of injury on at c used as test. 

Where in a case of free fight between two parties, 
the evidence was conflicting and the parties were shown 
to have produced before the Court perjured evidence and 
the motives of the parties could not be ascertained with 
any reasonable ceitainty, 

Held, that undei the circumstances the Court could go 
upon the maiks of injury upon the persons charged 
with the offence. {Yeung and Sen, //.) EMPEROK v, 
PaldeoKoeri 12 L.R. 98 (Cr,)-IB. 1931 All. 
747-133 1.0. 796-32 Cr.L J, 1073-1931 A.L.J. 
1002- 1931 CrC. 1048 = A.I.R. 1931 All. 712. 

■" ' S. 307— Offence under — Ingredients, 

An offence under S. 307 is committed when the ac- 
cused does an act which must in the ordinary course of 
events cause death. 24 I.C. 881, Kef, to. {Agha 
Haidar, /.) Fatta v. Empekor, I.R. 1931 Lah. 
329-130 TO. 649-32 Cr.L.J. 682 (2)-31P.L.B. 
1004-1931 Cr.C. 143- A. I.R. 1931 Lah. 63. 

S. 307 — Offence under — Persons pursued by con- 
stables — Turning round and firing. 

Where certain persons who are clearly in fear of 
being apprehended by the police and find that they are 
being followed turn round and fire at the constables 
they commit an offence under 8. 307. The circum- 
stance that they did not succeed in hitting anybody is no 
reason foi supposing that the cartridges weie blank. 
Nor is the fact that they did not hit anybody or that the 
bullets were not found is material. {Rankin, C,J,and 
Costello, /.) Sudhindra Kumar Roy v. Emperor. 
60 Cal. 643 -I.R. 1933 Cal. 460-143 I.C. 693 = 34 
CrL J. 611 = 37 C.WN. 312 = 1933 Cr.C. 490-A.I. 
R. 1933 Cal. 364. 

S. 307 — Scope and applicability — Act capable of 
causing dt at h — Act that did not cause death in fact. 

If the ai cused does an act with such a guilty intention 
and knowledge and in such circumstances that but for 
some intervening fact beyond the control of the accused 
the act would have amounted to murder in the normal 
course of events, he is guilty under S. 307. The words 
“under such circumstances” refer only to facts which 
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would introduce a defence to a charge of murder, for 
instance that the accused was acting in self defence or 
in the coarse of military duty. It does not mean that 
because an act done by the accused did not in fact cause 
death, it is not an act capable of causing death The 
accused fired two shots from a powerful revolver at 
point blank range at His Excellency Sir Ernest Hotson, 
the Ag. Governor of Pombay. He missed his aim; no 
injury was in fact occasioned to His Excellency. 

Held, the the accused was guilty under S. 307. 4 P. 
H. C. R. (Cr. C.) 17, Doubt.; 14 All. 38 Appr. 
{Beaumont, C./, and Broomfield /.) EMPEROR v. 

Vasudeo Pal want. 66 Bom 434 -I.R. 1932 Bom. 
388 = 138 I C. 603 = 33 Cr L. J.613 = 34 Bom.L R. 671 
= 1932 Cr.C. 391-A.IB. 1932 Bom. 279. 

Ss 307 and 324 — Shooting — Simple injury only 

caused — Offence only under S. 324 — Offence under 
S. 324 and not S. 307. See PENAL CODE, SS. 324 ANI> 
307. A.I.R. 1933 Lah. 316. 

S. 307 — Whether can be read with S. 109, I. P, 

Code, for purpose of S. 6 of the Bengal Criminal Lawr 
Amendment Act — Sentence of death — Legality. See 
Bengal Criminal Law amendment Act, S. 6. 
62 Cal. 483= A.I.R. 1936 Cal. 561 (S.B.). 

S. 309- Sentence — Exercise of discretion — Case 

of family discord. 

The law confers on the Court a very wide discretion 
the matter of punishment and it is not necessary to 
inflict a sentehce of imprisonment on a person who on 
account of family discord, destitution, loss of a near 
relation or other cause of a like nature overcomes the 
instinct of self-preservation and decides to take his life. 
In such a case the accused should be either released on 
probation of good conduct or sentenced to a fine. The 
rule should apply with greater force to the case of a 
woman who attempts to commit .suicide under similar 
circumstances. {Shadi Lai, C.J,) MUSAMMAT PARK AT 
V, Emperor. 16 Lah. 872-166 I.C. 283 = 7 R.L. 
678 = 36CrL.J 682-36 P.L.R. 439- 1934 Cr.C 805 
-A.I.R. 1934 Lah. 614. 

Ss. 312 and 611 — Attempt to cause miscarriage 

^Evidence. 

Intention alone or intention followed by preparation 
is not sufficient to constitute an attempt. Put intention 
followed by preparation, followed by any act done to- 
wards the commission of the offence is sufficient. Where 
the accused intended to administer .something which was 
capable of causing a miscarriage and the evidence show- 
ed that he administered a harmless substance. 

Held, that he was not guilty of an attempt to commit 
an offence under S. 312. {Lort IVtlliams aud McNair, 
//.) asgar ali pkadhania V. Emperor. 61 CaL 
64 = 6 I.R. (Cal.) 237= 146 I.C. 690 = 36 Cr. L.J. 97 
= 1934 Cr.C. 2 = 37 C.W.N. 1151-A.I.R. 1933 CaL 
893. 

S 318 — Applicability — Offence under — Facts to 

be prcrvid. 

Where the birth took place in the Medical School and 
Hospital and w^as attended by nurses and others in the 
Hospital who were well aware that she had given birth 
to twins and it W’as known to two women whom the 
nurses endeavoured to persuade to adopt the children 
and further, it was known to the third accused and there 
was no evidence that the twins died. 

Held, that there was no concealment of the birth and 
that the case did not come within S, 318. {Lort 
Williams and Jack, JJ,^ SaILABALA DaSI v, EM- 
PEROR. 62 Cal. 1127 = 168 1.0.761 = 8 R.O. 216 = 
SeCrLJ. 1460 = 62 O.L.J. 260 = 39 O.W.N. 990=^ 
1936 Cr.C. 881-A.I.B. 1936 Oal. 489. 
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PENAL CODE (1860), S. 318. 

• -S. 318 — Conviction under — Conditions for. 

In order to convict a woman of attempting to conceal 
the birth of her child, the dead body must be found and 
identified as that of the child of which she is alleged to 
have been delivered. i^Lort Wtlltums and Jack. //,) 
Sailabala Dasi z/. Emperor. 62 Cal. 1127 = 168 
1.0.761 = 8 E.O. 216 = 36 Cr.L.J. 1460 = 62 C.L.J. 
260 = 39 O.W.N. 990 = 1936 Cr.C. 881 = A.I R. 1936 
Cal. 489. 

S. 319 — Offence under — Bona fide cl lim to pro- 

periy as defence, 

A person who has a bona fide claim to property even 
though it might be unfounded in law or fact cannot be 
held to be guilty of the offence of theft unless the claim 
was a mere pretence. The question whether a peison 
has a bona fide claim to title in the property must be 
determined on the facts and ciicumstances of each case. 
iBisheshwar Nath, /.) GUDAk v, EMPEROR. I.R. 

1933 Oudh 170 = 143 I.O. 208=34 Cr.L.J. 647 = 9 
O.W.N. 1196 = 1933 Cr.C. 90 = A.I B 1933 Oudh 60. 

S. 323 — Applicability — Police constable arrest* 

ing accus<^d undei orders of investigating officer — Absence 
of written authority or warrant — Assault by accused — 
Offence. Cr. P. COPE, Ss. 54 AND 56 (1). 13 

Bang. 764. 

Ss 323 and Applicability — Police con- 
stable as mere spectator— Assault on— Offence, 

Where a police constable who is present at a fair not 
in pursuance of any duty for which he had been detailed, 
but simply as a spectator, an assault on him does not 
fall under S. 332, I. P. Code, but falls only under S. 323. 
A conviction under S. 332 in respect of such assault is 
therefore incorrect and mu'^t be altered to one under 
S. 323. {Gnlle.Offg. JX:,') MkGHRAJz/. EmperOR. 
161 I.O. 12 = 8 R.N. 206 = 37 Cr.L.J. 376 = 18 N.L.J. 
188. 

Ss. 323, 326 and 11— Conviction for one beating 

both under S. 323 and S. Legality, 

Where the offence consisted of only one beating, the 
accused should be convicted only under S. 325 and not 
also for an offence under S. 323 inflicted in the course of 
the same beating. {Burn, /,) MURUGAN v, EM- 
PEROR. 1933 M.W.N. 244. 

Ss. 323 and 325 — Different offences committed to 

different persons tn same transaction — Separate conidc- 
tions proper. 

Where accused commits different offences in respect 
of injuries caused to different persons in the same trans- 
action, separate convictions are proper. {Nanovutty, /.) 
Mendi Lal V. Emperor. 6 B.O. 538 = 149 1 0 231 
= 11 O.W.N. 680 = 35 Cr.L.J. 936 = 1934 Cr.C. 708 = 
A.I.B. 1934 Oudh 244. 

— — Ss. 323 and 325 — Hurt caused by young man on 
an old man — Brittle skull — Death of old man — No 
intention to cause death. 

The accused was a youth aged 21, who in a fit of tem- 
per, hit an old man on his turbaned head with a stick. 
The blow fractured the brittle skull of the old man who 
died. The accused had no intention to do more than to 
hurt the old man. 

Held, under the circumstances, the conviction under 
S. 323 was right and though a more severe sentence may 
be appropriate to the case than six months’ rigorous im- 
prisonment, there was no reason to alter it, in view of 
the precepts of Government that the Courts should as 
far as possible avoid prolonged detention of young per- 
sons in jail. {Jackson, /.) PUBLIC PROSECUTOR v. 
Diravia Thevan. 1931 M.W.N. 1162. 

8s. 323, 304 and 302— Hurt or murder — Attack 

by four persons in concert with a view to murder — 


PENAL CODE (1860), 8. 324. 

Fatal stab by one of them — All guilty of murder. See 
Penal Code, Ss. 302, 304 and 323— Concerted 
aitack. A.I.B. 1932 Oal. 816 (F.B.). 

3. Z2Z— Offence under — Evidence, 

The accused were alleged to have entered into a mango 
grove and plucked mangoes. The watchman and his son 
having remonstrated, the accused were alleged to have 
beaten them and leinoved the mangoes. The accused 
pleaded that the mangoes had been taken from another 
grove belonging to him but there was no reliable evid- 
ence to support his plea. 

Held, that the facts and ciicumstances of the case 
pointed to the commission of an offence under S. 323* 
and not under S. 395. {Nanavutty, J.) Basdko PrASAD 
z/. Emperor. 8 Luck. 474 IB 1933 Oudh 120= 
142 I.C. 702 = 34 Cr L J. 385=10 O.W.N. 134= 
1933 Cr C. 317 = A.I.B. 1933 Oudh 162. 

Ss. 323, 147 and 71 — Rioting and hurt — Sepa- 
rate sentences foi — l.egdJity of. See PENAL CODE, SS. 
71. 147 AND 323. 66 Mad. 481-= A.I.B 1933 Mad. 
338 --64 M.L.J. 314. 

Ss. 323, 147 and 149 — Rioting — Separate sen- 
tences for noting ami hurt — Legality, 

Where the common object was assaulting P. W. 1 and’ 
the only physical violence, i,e., the hurt was a necessary 
element in the act of noting. 

Held, the imposition of two separate sentences one 
for rioting under S. 147, 1. P. Code, and the other for 
hurt under S. 323 cannot be justified. {Curgettven, /.) 
PlCHAlKANNU V, EMPKROR. 1933 M.W.N. 1276. 

S. 323 — Sentence — Several injuries inflicted in 

pursuance of common object— Separate sentences under 
Ss. 147 and 32.3— Legality of. See PENAL CODE, S. 71. 

A. I.R. 1933 All. 819. 

S. 324 — Fatal injury — No intention to kill. 

Guilty under S. 324 and not S. 302. See PENAL CODE, 
S. 302— Murder or hurt. 1931 M W.N. 766. 

8. 324 — Firing towards giound to scare pursuers 

— Injury caused — Nature of offetiLC. 

Accused fired a shot towards the ground in the direc- 
tion where no one was standing with the object of scar- 
ing away pursuers. The shot struck the ground and one 
of the pellets rebounded and struck a person. 

Held, that the accused had no intention of causing 
voluntary hurt within the meaning of S. 324 nor did the 
case fall within S. 327. {Srivastava, J.) Chhote LAL 
Emperor. 6 I B. (Oudh) 122*^46 I.O 462 = 10* 
O.W.N. 482=1933 Cr.C. 696 = A.I.B. 1933 Oudh 
269. 

88. 324 and 148 — Hurt and rioting — Separate 

sentences — Legali ty, 

A person convicted both under Ss. 324 and 148, I. P. 
Code, can be sentenced only under one or the other of 
the two sections. {Shadi Lal, C . J.) KeHAR SlNGH 
z/. Emperor. 36PLB.687=36 Cr.L.J. 294 = 163 
10. 198(1) = 7B.L 397 = 1934 Cr.C. 944 (1) = A.I. 

B. 1934 Lah. 614 (1) 

8. 324 — Stntence — Husband branding wife — 

Chastisement as object — Sentence if need be deterrent. 
The accused was found guilty of an offence under 
S. 324 for having branded his wife. It appeared 
however that he did so as a sort of chastisement so 
that his wife may obey him. The trial Court passed 
a sentence of Rs. 10 fine or in default J5 days' simple 
imprisonment. The matter having been referred for 
enhancement of sentence, 

Held, that the punishment was not so grotesquely 
inadequate as to call for interference. 

Semble\—li is erroneous to assme that a sentence can’ 
never be adequate unless it is of imprisonment. {Subhe- 
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JUSNAL CODE (1860), S. 324, 

dar, Eviperor z/. Dukhala. 141 I 0. 861 

«1.B,1933 Nag 86 - 34 Or.L J. 271 = 15 N L J. 46. 
— ^Ss 324 aad -^Shooting by soldier at grand^ 

mother — Simple in/ury caused — iVature of offence. | 

Accused who was a soldier and practised in the use of 
firearms fired at his grandmother in the course of a 
quarrel. Tne bullet hit a fl-shy pirt of her boiy and 
ehe recovered from the simple injury caused by the shot. 

Held^ it IS very doubtful, that the accused intended to 
murder her as he would have chosen a more vulnerable 
and vital part if he had so intended and that he was 
guilty only under S. '^24 and not S. 307 (/itfhi fl it ier^ 
J. Sharif 7A Emperor 6 I R. (Lah ) 123 = 145 
1.0.702-= 34 Or.L.J. 1061 -1933 Cr.C. 549-A.I.R. 
1933 Lah. 316. 

— -S. 326 — Accused taking boy away and perform 

ing act of magic and attacking him in a very ravage 
manner — Hut subsequently bamlaging injuries — Offence 
PENAL CODE, S. 307. 1935 Cr.C. 636 = AI.R 

1935 All. 614. 

Ss. 326 and 97 — Amin attaching property 

honestly believing that he is entitled to do so — Right of 
private defence See PKNAI. CODE, SS. 97 AND 325. 
‘56 All 617 -=■ A.I R. 1933 All. 620. 

3. 325 — Aj)plicability — ^Iurderuus assault by 

seven persons on one — Death due to fracture of ribs and 
rupture of spleen — Injuries inflicted both before and 
after deceased falls dow'n — Otfence — Intention. See 
PENAL Code. Ss 299 302, 304 and 325. 1935 O. W. 
N. 343 = A I R. 1936 Oudh 38 1. 

—3 326 - Causing tniune^ — Abetment by presence 
— Comdction under Ss, 325 and 109. 

Where the evidence clearly establishes that the ac- 
cused came to the spot aimed with a lathi and that he 
used the lathi against some of the injured persons, even 
if he did not inflict any of the injuries himself, he at any 
rate intcMitionally aided the infliction of such injuries and 
is thus guilty of an otftnce under Ss. 325 .and 109, I. P. 
Code. {Htsheshwir Nath ind fCisch, J f ) K HUMAN 
i/. Emperor. 7 Luck. 102 ^ I.R 1931 Oudh 289-= 
132 I.O 529-32 Or L.J. 905 = 8 O.W.N. 766 = 1931 
Or.C. 634=- A I.E 1931 Oudh 274. 

Ss. 325 and 304, Part 2— Conviction in alter- 
native under Ss, 325 and 304, Part 2 not proper, 

A conviction in the alternative umler Ss. 325 and 304, 
Part 2 is not proper, if the evidance shows that an 
olfence under S. 304, Part 2 has bten committed, it is 
unnecessary to mention S. 325; if the evidence does not 
show an offence under S. 304, Part 2, this section should 
not be mentioned. {Afonroe^ /.) Sadhu SiNGH r. 
EMPEROR. 6 I.R. (Lah.) 187 (2) = 146 1.0.221(1) 
= 34 CrL.J. 1210 = 1933 Cr.C. 1112 = A.I.R. 1933 
Lah 865. 

— — Ss. 326 and 304 — Culpable homicide or hurt — 
Object of accused only to rescue cattle — Injuries inflict 
ed only on anm and legs — Accused not aiuare of physi- 
cal infirmity of deceased — Proper conviction. 

The main object of the accused was to rescue his 
cattle and to give the deceased for his refusal to surren 
der the cattle when he was asked to do so. Not a single 
injury was inflicted on the head or any other vital part 
of the body. All the injuries were eitlier on the arms or 
on the legs. The accused had no knowledge that the 
acuistd was suffering from a badly enlarged heart. 
There was no evidence that the deceased was physically 
Infirm, 

Hel /, that the mere fact the deceased was an old man 
of sixty was not sufficient under the circumctances to 
justify the inference that the offence w’as one of culpable 
homicide not amounting to murder, and that the accused 


PRNAL COOB (1860), S. 326. 

should beonvicted uarler S. 325 an 1 not under S. 304 
of the Pjnal Co ie. {^Btsheshwa^ Nath, /) BH\RAT 
Singh 7/ Emperor. 140 C 0 705-=9 O.W.N. 655 = 
I.a. 1913 Oudh 20 = 34 Cr.LJ. 99 = 140 I.O. 706 = 

1932 Or 0 627=AIR 1232 Oudh 279. 

■■"■3. 325 — Dragging boy by the neck with safa — 
Djith ciu>el — Nitare of offence — Offence un ler S. 357 
committed — No intention to cau>e giievtms hurt, 
which was the nat iral consequence of hi-^ act. See 
Pen \l code. S. 357 AIR 1931 Lih. 275. 
—is 3^5 a,n1L 30^— Fatal bloiv by one accused^ 
Grievous hurt subsequently caused by other accused — 
Offence, 

The thrusting of a lathi into the anus of a man is 
causing grievous hurt which endangers life. One. 
caused the frai'ture of the ^kull which re‘'ulted in the 
death ioi D. M S and U came up after B had knocked D 
down with the fatal blow^ on the hear!. /!/, .S' and C/" 
dragged the fillen D -^ome riistance and M and .S' held 
his legs while (J thrust a 1 ithi into the anus of the decea- 
sed, which re>ulted in dilatation of the anus and abrasion 
of the rectum. 

Held, that M, S and (J could not be guilty of the 
offence of culpable homicide not amounting to murder. 
Their offence came within the purview of S. 325. {^Nana- 
vutty, J ) Makka 7/ Emperor. 35 Or L.J 467 = 
6RO 296=147 [.0. 734=11 O W.N. 32=1934 Or. 
O. 257(2) = A.LR. 1934 Oudh 87 (2). 

—3 325 — Giievous hurt caused by thrusting lathi 

into the rectum --^If 'aused voluntarily , 

No doul)t a person is said “voluntarily to cause 
grievous hurt” when not only is the hurt which is caused 
grievous but also he intends to cause or knows himself 
likely to cause grievous hurt. A person who forcibly 
thrusts a lathi into the rectum of another mu^t at least 
know that he is likely thereby to cau'^e grievou'i hurt to 
the victim as the rectum is very tetuler part of the 
human body, even if it be supposed for a moment that 
he did not thereby intend to c^une grievous hur\ i Zia- 
ul Hasan, /.) SirvL v. Emperor. 157 I C. 370 = 
8RO 18=36 Or LJ 1151 = 1935 O.W.N. 902= 
1035 Or 0. 1130 = A I R. 1935 Oudh 469. 

S 326 -^Grievous injury of minor nature — 

Sentence, 

Where the injuries were of a very minor nature and 
detected only after four or five d iys after involving a 
fracture of a metacarpal bone in the right hand, the 
sentence need not be severe. {Tapp,/) ALTAF HUS- 
SAIN ShaH ?/. EmperOR. 34P.tj.R. 68 = 147 I.O. 
1226(1) = 6 R.L 491 (2) = 35 Or L J. 606(1) = 1933 
OrO. 546(1) = AI.R. 1933 Lah 311(1) 

Ss 325 and 34— Joint attack by both accused — 

No proof who struck the blow — Both guilty under 

S 325. Penal code, Ss. 34 and 325. AI.R, 

1933 Lah 313. 

— S. 325 — Offence under — Accused striking on 
head of deceased by dang. 

Where the only inference possible from all the circum- 
stances of the case was that the accused did not intend 
anything more than causing grievous hurt to the deceas- 
ed under sudden impulse by .'striking him on the head 
by a dang which was lying some ten or twelve karams 
away, S 325 ap ilies {Abiul Qadir and Rangi Lai, 
//.) G\m\v, Emperor 161 1 0. 390=7 R L. 122 
= S5 0rL J. 1348 = 36 P.L.R. 313 = 1934 Cr.C. 661 
= AI.R. 1934 Lah. 336. 

— Ss 325 and 149— Offence under — Constructive 
liability — Injuries not inflicted in pursuance of a common 
object. See PENAL CODE, SS. 149 AND 325. 8 Luck. 
301= A.I.B. 1933 Oudh 148. 
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PENAL CODE (1860), S. 325. 

S. 325- Offtuce under — Proof-Simple injuries 

— Detentijn tn hospital for more than twenty days — 
Sufficiency. 

In framing charge l)ecause of the fact that the medical 
evidence showed that the assaulted person had remained 
under treatment in the hospital for more than 20 days , 
the Court should see that there is some evidence before 
it either that the injured person was in severe bodily pain 
for that period or was unable to carry on his ordinary 
avocations. Ttie mere fact of remaining in hospital 
without any evidence on either of those points, is not 
sufficient for proving that injuries otherwise simple, did 
amount to a giievous hurt in the eye of the law. [Daltp 
Stn^A and Ahdul Qtht^ //•) KHAIR DiN KM 
PKROR. 1 R. 1931 Lah 1021 134 I O 829-32 Cr. 

L.J. 1254-1931 OrO. 636 -AI.R 1931 Lah. 280. 

S 325 — Offence under — Serious injuries result- 
iftg in death later. 

Five iier-sons took part in beating one T and anothei 
which resulted in F su-^taining giievous hurt, and T 
dying five days afterwards Tnere was no evidence of 
motive foi the beating. Medical evidence showed that 
T had severe injuries on the head and one injury 
fracturing the ulva bone, the re^t of theinjuiies being 
simple, and that F had one grievous and rest all simple, 
J/Af that the conviction under Ss. 302 and 149 for 
causing death of A was wrong. Proper conviction w’as | 
under S. 325 as regirds l)oth P anrl F with conviction ' 
under S. 147. (^Dalip Stnsjh and Curru\ //. ) MOFIAN I 
Si>JGH V Kmpkror 151 1.0 391-7 RL 123(2)- , 
35Cr.LJ. 1355 = 1934 Or.C. 767-AI.R. 1934 Lah. ; 
486. 

— S. 325 — Party fight — Inconclusive evidence — , 

Injuries inflicted on some m'=‘mbers of the other party — 
No conviction under Ss. 325 and 147. See PENAL 


j PENAL CODE (1860), S. 326. ^ 

! 943 = UO.W,N. 698 = 1934 Cr.O. 710=A I.R. 1934 
: Oudh251. 

‘S. 325 — Sentence — Sudden and unpremeditated 

I fight. 

Where the accused threw a stone at the deceased in a 
sudden and unpremeditated fight and caused death, he 
is guilty under S. 325. But as the stone was not throw’n 
deliberately, a sentence of seven years’ imprisonment w’as 
reduced to four years. (Phi fe, J.) SHAN 7 j. EmpkROR 
151 1.C. 968-7 R L 231= 35 Cr.L.J. 1456-36 P L. 
R. 301-A.I.R. 1934 Lah. 111. 

S. 325— Sentence — Unlawful assembly— Mur- 

deious assault— Cei tain persons alone inflicting injmy 

Reduced sentence on the le'^t. See ("RIMINai^'I'KIai 

Senienck. 35 C.W.N. 345-A.I.R. 1931 Cal. 606. 

S. 325 — Serious injury lesulting in rlealh 

Nature of offence— OffeiK e under S. 304, Part. II and 
not under S. 32"^. See Pknal CODE, S. 304 Pau'j* 

II. A.IR. 1932 Lah. 199. 

-S. 325 — Sing/e flow with axe — Sltsjhc injury — 

Blows caused byotheis reudting m death Ala t me of 

offtUiC committed by pci son who dealt single blow. 

During the course of an .ihercation between two 
parties the deceased who was aged J 7 w as hit on the 
thigh with an a.'ce by D The deceased sustained a 
trivial wound but fell down. Thereupon tw'o other 
persons set on him with their Jangs, ^tnicing hi„i several 
blows on the heail and fuu Hiring his skull. He died 
next afternoon. 

fields that D wdio had dealt the trivial blow w^as liable 
to be convicted only under S. 325 though the others 
were liable to be convicted for niiiuler. (Addtwn an, I 
Coldd*^eatn, J / ') Tl.\M DiN I^vpkror. I R. 1931 
Lah. 909-134 I.O. 205 -32Cr.L J. 1127-32 PLR 
401. 


Code, S 117. AIR. 1931 Lah. 513. 

S. 32b— Sentence — Hurt not of serious chiracter 

committed under misguided ztal. 

Where tfie grievious hurt caused w'as not of serious 
nature aiul it was committed by the accused under a 
misguided zeal with the object of heljjing his master, 
Held, that a ''entence of three years’ ligorous im- 
prisonment was sufficient. (Srn'adava, J ,) ChhotE 
Lal z/. Emperor. 6 I.R (Oudh) 122^ 146 I 0 452 
-10 OW.N. 432=1933 Cr.C. 696-A.I.R 1933 

Oudh 269. 

S. 325~Senfen(C — Imposition of fine only— 

Legality — Interfe rcnce tn rtvision. 

Where a Magistrate convicted the accused under 
S. 325, but passed a sentence of fine only, 

Held., that the sentence should have been one of 
imprisonment. 

Held^ however, that notwithstanding that the sentence 
was irregular, the High Court need not interfeie in 
revision, the revisional pow'ers being intended for the 
redre^s of genuine grievances and not of mere formal 
defects. (Cruitney TerrAf C . /. and Scroope, J.) 
Kamchandkr Rai zi . Ram Bkla.s Tlcwari. I R. 
1933 Pat 161 (I'l- 142 1.0. 624 = 34 Cr L.J 407 = 14 
Pat L T. 71 = 1933 Cr.O. 510 (1) -A.I.R. 1933 Pat. 
179 (1). 

— S. 326 — Sentence — Sudden fight — Person who | 


— ^S. 325 — Single fatal blozv — 'Pito assailants 
armed zvithVXx^-xw^ — Identity of pei son dealing blozo 
not known — Natuie of offence, 

Wheie both the assailants w'ere proved to have been 
armed with kiipans and to have used them but there 
was only a single fatal blow dealt on the deceased and it 
was not appaient winch of them had dealt the same. 

Held that the offence was one under S. 302 and not 
under vS. 304 (//) oi S. 325, I P Code. Sentence of 
ti anspoitalion for life passed. (Sfiadi L,iLC /.and 
Abdul Qaii*', /) SHKK SiNGH zi. EMPFRI^R IR 
1931 Lah. 855 =133 IC 887=32 Cr.L J 1083 = 32 
P.LE. 537-1931 CrC 778 = AIR. 1931 Lah. 538. 

S 325— Stoue throzvn fiom unkuoion Jt dance 

Convution for simple hurt- Additional punishment for 
grievous hurt, if necesuiiy. 

Where two or more pei-sons are tried for simple hurt 
and for giievous hurt caused l)y a stone tbrow’n from an 
unknown distance, held that even if a certain man 
was identified as the person who threw the stone, r <3 
extra punishment was called for because the stone was 
not thrown at very close quarters. 

Senihle. — The throwing of a stone i.s not as serious an 
offence as the wielding of a lathi. (Hart t son, J) 
Mahomed Baksh v. Emperor I R. 1931 Lah 169 
= 129 10 223 = 32 Cr L J. 262= 31 P L R. 1017- 
1930 Cr.C. 1230 = A I.R. 1930 Lah. 1064. 


struck fatal blow uncertain. 

Where there is nothing on the record to show who 
actually struck the fatal blow on the h a 1 of the deceased 
which caused his death and the fi?ht was sudden and it 
was not known which of the assailants hit the deceased 
on his head, the sentence of seven years was reduced to 
four years. (Afanaznttty /,) MAHOMKD NaBI KHAN 

Emperor. 6R.0 551 = 149 1.0, 343 — 36 Cr.L. J. 


Ss. 326, 88 and 92 — Accused thrusting heated 

ladle into a wmman’s mouth to exori'ise devil — Offence 

I. P. CODE, S. 88. 1935 A.W R. 67-A.I R 1935 
All. 282. 

S. 326— Applicability — Injuries inflicted not 

likely to cause death — Absence of intention to kill — 
Offence. See PENAL CODE, S. 307. 165 I.O. 1014 = 

A.I.R. 1936 Nag. 177. 


O. D.— II— 155 
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PENAL OODE (1860), 8. 326. [ PENAL CODE (1860), 8. 332. 

— S. 326 — Blow with thakwa— Death due to sept o- i 113= 35 Cr.L J. 1283 — 1934 Cr.C. 617 (2) = A.I.B. 
caemta — Nature of offence. ' 1934 Lah 368. 


Where only one blow with a thakwa was aruck on i 
the head of the deceased, who had given provocation | 
and no further advantage was taken of the fallen man ' 
and the injury by itself could not be called dangerous to ^ 
life and it was more probable than not that the injured | 
man w'ould recover from the injuries and wiiere it could i 
not be said whether poison was introduced at the time | 
when the w'ould was inflicted or subsequently and the 
deceased died of septocaemia long after the wound was ; 
inflicted after keeping a normal temperatuie for a long ; 
time. I 

Held^ that the offence fell clearly under S. 326 and 
was neither murder nor culpable homicide as the injuiy 
was not likely to ( ause death as a matter of fact and the 
per''On inflicting the injuries (ould not have known that 
it would. {Harrison and Ahdnl Qaiitr^ J J.) GaJJAN 
SiNOH zv. Empkkok. 1931 CrC. 167 = 135 1.0.668 
= I.R. 1932 Lah 124 33 Or L J. 183- A.I.E. 1931 
Lah. 103. 

S. 326 — Charge under Ss. 147, 149 and 307 — 

Conviction under S. 326 — I.egality. See PENAL CODE, 
SS. 147, 149 and 307. 28 S.L R. 304. 

Ss. 326 and 149— Conviction under S. 148 ‘^et 

asi(le--(a)nvi( tion undei S.s. 326 and 149, legal. See 
Pknai. CODE, SS. 149 AND 326. A.I.R. 1933 Mad. 
842 - 66 ML. J. 797. 

Ss 326 and 324 — Conviction under — Sepaiate 

sentences— I.egality of. Sec PUkMA PHEVEN'llON 
OK Chime act ( 1930), S. 25. 12 Rang. 344 

— Ss. 326 and 304, Fart 2 — /^aea^ed hcinj^ ajs;- 

^ies\or — Accused making ferocious attack lotthout kiunv- 
IcdiiC that wounds in /tic ted were likely to cause death — 
Conviction. 

Wheie tlie deceaseii and his .“on weie the aggressors 
who made an attack (ui the .k cased and the accused even 
though hi^ life was not in danger, attacked the deceased 
with fcr<nily but had no knowledge tliat the wounds he 
infra ted were hkc4y to cause death, 

//<’/</, th.it the tonviLlion must be under S. 326 and 
not under S. 304, P.iit. 2. {Motirot J Tkja SlN(iH 
7/. Emkeuou 6 I.R, (Lah.) 224 = 146 I C. 420=35 
Or L.J. 90= 34 P.L.R. 961 = A.I.R. 1933 Lah. 733. 

S. 326 — Dispute about posse^si(;n — Exceeding 

right of private defeiK'e — Nature of offence — Stab 
w'ouiuls resulting in death — Offence uiuler S. 326 and 
not under S. 302. AVy PknaL CODE, S. 104 1932 

M.W.N 67. 

S. Z2^— Kiidcncc — Dytui/ declaration — Corrobo- 

ration. 

A conviction under S. 326 ought not to be based on 
the uncorroborated dying declaiation of the deceased 
pel son. {Mahadevayya and Bamachandra Kao. JJ.) 
DOUIIA NaNJIAH V. COVKRNMKNT OF MYSORE. 38 
Mys-II.C R 288=- 11 Mys L.J 328. 

8. 326— (J rievous hurt by one of three accused 

in pursuance of common intention — Others also guilty 
ot grievous hint. See PENAL CODE, S. 34. 27 S L.R. 

269. 

8. 326 — Injuries not sufjicient to cause death — 
Death due to other causes — Nature of offence. 

In a trial under S. 302 the medical evidence was, that 
the injuiies were not necessarily sufficient in the ordinary 
com of events to cause the death and that the death 
was due to meningitis and compression of the brain, 
but they had no direct connexion with the injuries 
caused. 

Held, that the offence fell under S. 326 and not | 
under S. 302. ^TckChand and Agha Haidar JJ^ 
Chanan Das r. Emperor. 161 LO. 238 = 7 R,L. I 


S. 326- Offence under— Single bUnu in drunken 

brawl. 

Where there was a fight at the accused’s house in 
wliieh he, his brothers and the deceased took part, and 
in that drunken brawl the accused gave the deceased 
only one blow which ultimately resulted in death. 

//c/t/, that no offence under S. 302 or S. 304 but 
one under S 326 was committed. {Shadt Lai, C.J. and 
Monroe, /.) (JOKAL Chand 7/ EMPEROK. 151IC- 
760 --7 R.L. 203 = 35 Cr L J. 1407 (2) = 36 P.LR 
88= 1934 Cr.C. 763 = A.I.R. 1934 Lah. 477. 

S 326 ‘ ‘A ub stance'* — L aiising of grievous hurt 

by means of heated ladle. 

A laddie comes under the category of “substance” and 
a pers<>n who voluntarily can.'^es grievovs hurt by means 
, of a heated ladle is guilty of an offence under S. 326, 

' I. V. (‘ode. {Kendall, J.) Pan S’ingh v. EmpeROR. 

7 R A. 601 = 163 I.C. 425 = 36 Cr.L J. 346 = 1936 A. 
W.R 57 = 1935 A Cr.C. 12=1935 Cr.C. 268 = A.I.R 
1935 All 282. 

S. 327 — Applicability — P'iring towards ground 
to scare pursueis— Injiiiy caused— Nature of offence 
— Case not falling under S. 324 or 327. See PENAL 
( ODE, s. 324. 6 I.R. (Oudh) 122=^ A I.R. 1933 
Oudh 269. 

S. 328 — Administering poison at the instance of 

another — Aicused capable of improving — Conviction 
under S . 328 tnitcad of under S, 307. 

Where (he accused was a }outh of about twenty years 
of age who, in administeiing poison to his brother 
through food, of which hi.s brother's son and daughter 
also partook, was acting under the instigation of a per- 
son who had aUsconded ami owing to leady help by 
neighbouis none of the three succumbed, the High 
Court, considering the possibility that the accu.Hci may 
after discipline become fit to be a safe member of 
I society, convicted him under S. 328 instead of under 
I vS. 307. {Courluey-Ttrrell, C . J. Kulwant Saha y and 
Dhawlc, JJ.) Emperor v. israii. Mahto ir 
1931 Pat. 495 = 134 I.C. 639 - 32 CrL.J. 1228 = 
1931 Cr.C. 794 = A.I R. 1931 Pat. 346 (S B.) 

Ss 329,147 and 149— Offences under — Sepa- 
I rate convictions and sentences— I.egality. See Penai 
(-’DDE, S. 71. 67 Mad. 643 =66 M L J. 672. 

'S. 332 — Applicability— Prccednie not auihorts- 
td by law — Resistance to 

I S. 332 does not apply where the pioceilure adopted 
by the public servant is not authorised by law and is 
invalid. In such a case, no official can seek the shelter 
of S. 332. {Abdul Qadir, Jl) NURU v. Emperor 

IR. 1933 Lah. 292 = 142 I C. 897 = 34 CrLJ 460 = 
33P.L.R. 1066 = 1933 Cr.C. 307 = A.I.R. 1933 Lah. 
162. 

— — S. 332 Beating constable — Offence committed 
tinder grave pi ovocction — Sentence. 

A party of villagers headed by the accused had decid- 
ed on a feast and obtained special pass from Govern- 
, ment for the purpose of getting liquor. At the time of 
I the feast, a police constable interfered with the use of 
; liquor and the party even enraged and assaulted the 
I constable. 

I ^ Held, that the accused were guilty of an offence under 
I S. 332. Sentence reduced to fine and imprisonment 
j alreay undergone {Bose, A. C. /.) Nathu GaOLI 
7/. Emperor 17 N L.J. 78 = 1934 Cr.C 1120=36 
iCr.LJ 317 = 1631.0. 211 (2) = 7 R.N. 126=A.I.R. 
1934 Nag. 247. 

S. 332— Octroi Officer demanding inspection of 

bundle suspected to contain dutiable goods — Refusal 
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and assault by person carrying bundle — Offence. See 
PENAL CODE, Ss. 186 AND 332. 29 S.L.B. 64=A.I. 

B. 1935 Sind 246. 

S. Public servant entering house with 

owner's implied consent — Assault — Off e nee. 

Where a public servant in order to discharge his or 
her public duties knocked at the front door and ihe door 
behind a house and it became known to the inmates of 
the house as to who was seeking admission and the 
public servant w'aited for five minutes, during which 
time admission was not lefused and the door w’as not 
closed from inside and the public servant entered. 

HeLf that in the circumstances the public servant 
should assume that he or she had the implied consent of 
the house owner to enter and if he or she was assaulted, 
an offence under S. 332, was made out. {fiafpnty y.) 
Kallan Khan v. Emperor. 153 I O. 469=7 BA. 
606 = 36 Or LJ 356 = 1936 A.L J. 176 = 1936 A.W. 
B. 71=1935 A.Cr.O. 10 = 1935 OrC. 212 = A.LB. 
1935 All 160. 

— 9. 332 — Search by polite — Resistance by occupant 

being kept out — Offence if constituted. 

An occupant of a house searched must be permitted 
to attend seaich and if in contravention of the manda 
lory provisions of S, 103, Cr P. Code, the public servant 
insists on keeping the occupant out and does not allow 
him to go inside the house searched and the occupant 
causes huit to the public officer in attempting to go into 
his house on physical resistance being offered by the 
public officer who is not justified in doing so, he cannot 
be held guilty of an offence under S 332 1. P. Code. 
{^Niamatullahy Jf) IJHIKUQIK t'. EMPEROR. 1932 A. 
L.J. 630 -13 LB. 92 (Cr.)=1932 Cr.C. 570 = 1 B. 
1933 All 147= 142 10. 790 -34 Or L.J. 439 = A.L 
B. 1932 All. 449. 

Ss. 332, 225 and awful assembly— 

Common objeit not to commit gneious hurl — Grievous 
hurt caused but by whom caused not known'-- Convtc- 
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them, the third circumstance mentioned above clearly 
applies, if/ar/ics and Bafpai, JJ.) BaNDHOO v. 
Emperor. 166 I.C. 602= 8 B A. 7 = 36 Cr L.J. 964 
= 1936 A.W B. 463=1936 A.Cr.O. 100* 1936 Cr.C. 
690 = A.I.R. 1935 All. 563. 

S. 335—.S cntenct — Grave offence. 

The accused w.is convicted under S. 335 of completely 
j severing with a razoi one jear of his wife and cutting 
j off a poition of the othei under the influence of grave 
; and sudden pi overeat ion, 

I Held, that the offeree was a grave one anrl that the 
accused should be sentenced to tw’o years’ rigorous im- 
j prisonment and a fine of Ks 100 {f/ai rison, y.) EM- 
; PPROR V. Ghulam Nabi. I.B. 1932 Lah. 270 = 

1 136 I 0.734=33 CrLJ. 368= 33 P.LB. 72 = 3932 
i Cr.C. 216= A IB. 1932 Lah. 194. 

j S. 336 — "'Any act" — Throivtng bricks into 

1 residential house — Natuie of of ft nee. 

The throwing of biicks by the accused into the house 
I of the complainant is an act which w'ould endanger the 
' pei.‘'Onal 'safety and amounts to an offence under S. 336. 
Meaning of words “any act’^ diMrussed. {Rennet^ y.) 
xMahadfo Pandey Empfror. IB. 1932 All. 
600 (2)=140I.C. 99 = 33 Cr.L J. 889 = 13 L.R. 95 
(Cr.)= 1932 A.L J. 224= 1932 Cr.C. 291 - A. I.B. 1933 
, All. 322. 

i S. 337 — Mold accident — Ntgligencc — Pusump^ 

tlOh, 

Magistrates tiying mcloring cases must not judge that 
negligence must have been piesent meiely because a car 
hit something else. It is alway.s possible accidents may 
' occur foi '‘Ome o’her reasons, {Pa gutty, J.) GaRA- 
' NANI) .SjNP.H J'. Emperor. 6 IB. (Rang.) 103 = 146 
; I.C. 646 (2)- 1933 Cr.C. 1146^ 36 Cr.L J. 116= A. 
i IB 1933 Rang. 329 

I S. 337 — Motor car — Rash driving — Liability 

t of driver — Riquiiilts of. 

! A drivei of a motor- bus is requiied to exercise that 
1 degree of care which is expected of a person charged 


tion, 

Ss. 225 and 332 are to be read with 8. 149 wdiere the 
common object of an unlawful assembly is not to commit 
grievous hurt but to release a person fiom arrest and 
grievous hurt is caused, but it is net known by whom it 
is caused, conviction of all must be only under S. 332 
and not under S. 225. {II urn on and Dal ip Singh, 
JJ.) Emperor?' Kalu. IB 1933 Lah. 402 = 144 
I.C. 67 = 34 Cr LJ 679 (2) = 1933 Cr C, 304=A.I. 
B. 1933 Lah. 169. 

S ZZZ— Accused causing grievous hurt to a Sub- 

Inspector for having made reports against them— Con- 
viction — Legality. 

8.333,1. P. Code, provides that a person causing 
grievous hurt to a public servant can be convicted under 
three circumstances: (1) When giievous hurt is caused 
while the public servant is in the discharge of his duty 
as such public servant; in this case motive and object 
are irielevant; (2) when a public servant is prevented or 
deterred trom discharging his duty as such public servant; 
in this case, it is necessary that the object of the ac- 
cused should be to deter the public servant from dis- 
charging his duty, but it is not necessary to prove any 
motive; (3) when the public servent is assaulted in 
consequence of anything done or attempted to be done 
by that public servent in the discharge of his duty; in 
this case, it is not necessary that the public servant 
should be discharging his duty at the time of the assault. 
The object too is irrelevant. The only thing that has 
got to be seen is the motive. Where grievous hurt is 
caused to a 8ul>Inspector of Police by the accused who 
assaulted him for having made several reports against 


I with the respoiuibilitits of a earner. The mere fact 
j that he lost his head is not of it'self sufficient to absolve 
! him unless an unfoieseen emergency suddenly occurred, 
' which lor the tims being made him lose his presence cf 
! mind or rendered him incapable of fully exercising his 
i faculties. 53 Cal. 333, Kef. {/)oraiswamt Iyer, C. J. 
and Sreemiasa Iyer, JJ.) GOVERNMENT OF MYOSKE 
V. 8ved IlAYAiH. 36 Mys H.O R. 101 = 9 Mys.L.J. 
207. 

! S. ZZl—Mortor Vehicles Act {VIII of 1914), 

I .S\ Z-- Separate sentences — Legality. 

! Separate sentences cannot be pas.sed under S. 5 of the 
j Motor Vehicles Act and 8. 337 of the 1. P. (.'ode, for 
I they are the same offences. {Jackson, Jf) GOVINDA- 

! RAJA Mudaliar V. Emperor. 1931 M.W.N. 397. 

' 8. 337 — Shooting expedition — Accident. 

Where in a shooting expedition, gunshot escaped the 
animal which was intended to be shot and hit at the 
leg of a member of the party and where the accused was 
not guilty of any rashness or negligence, held, that the 
shot was purely accidental. Shooting pigs on ^ foot 
always carries with it a ceitain amount of risk and if by 
chance, a shot hit one of the beaters, or spectators the 
matter must be treated as that of pure accident. {Shadi 
Lai, C J.) Shakir Khan v Emperor. I.B. 1931 
Lah. 334 = 130 I.C. 654 = 32 Cr.L J. 687 = 31 P.L.R. 
965=1931 Cr C. 118 = A.IB. 1931 Lah. 64. 

S. 338— Prosecution of motor driver under— De- 
tention of motor car — Legality. See CR. P. CODE, 
S 5l6-A. A I.R. 1931 Lah. 666. 

S. Z'^Z—Rash and negligent driving of motor 

' cars—Senttnee. 
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Cases of accident due to rash and negligent driving of 
motor cars should be adequately punished. Accused was 
convicted for diiving rashly and negligently and sentenc 
ed to one month’s rigorous inipr's jument and a fine of 
Ks. l50, it was found that accused did not drive at more 
than 23 miles an hour and he appeared to l)e in a repen- 
tant mood. 

//c4/, that the sentence should he reduced to impri- 
sonment of live (lays already undergone but that the tine 
should be maintained. {SriTastavat /.) GaNHA BUX 

!7. Kmpkkok. 6RO 293(1) -U7I.C. 698 (l) = 10 
O W.N. 1349 ^1934 Or C. 80 - A I R. 1934 Oudh 18. 

S. 338 — Sentence — Three m nit/n' ti^orou^ im- 

pri^onmcnt ami fine, 

Ao'used Was found guilty of both rashne>s and negli- I 
gence by whn h the accident was ('iiise 1. Further he was ; 
drunk while diiving the motor I'lr and getting into the ! 
wrong side. He was sentenced to three months’ rigorous | 
inipri'onment and a fine of Rs. l50. . 

ileld^ tliat under the i ir« umstances, the sentence was 
excessive and Was leduied to a fine of Rs. lOO only, in i 
default three month'.’ ligotoiis imprisonment. {Saza, 1 
/.) CHAUnHPt r>. E'lPgiiOR. 147 I.C 122 = 6 R. 0.1 
232(l) = 35GrL J. 296=1933 0r0. 1582 (l)-A.I. 
R. 1933 Oudh 6o8. 

S. 339 — Restraint of vehicle or \ 

cart — If ■ tfnec. 

Voliintaiy obstruition of a vehiile or cai t cannot be I 
held to amount to wrongful le^traiiit under S. 33‘^, I P. ! 
Code, when th^ue is nothing to shc^w that eithei the ' 
caitcrs or any human being i-. pievenled fiom prt»ceeiling | 
alone tlie public load or wherciver eNe they might have j 
wished to go S. 339 only makes punishable wrongful | 
restraint ot a peiion. {PaiteisoHy J.) DtiRGAPADA I 
cnvrrKKjKR r' Nilmani (inosH. 1651.0.444(1) = 
SeCrLJ. 740 -7R.C. 586 --39 C.WN 143-60 0 i 
L. J . 472 = 1935 Or.C. 33 4 = A.I R. 1935 Cal. 252. ; 

Ss. 339, 340 and Applicability — Child of j 

tender a ^e unable to waltc — If can he the subfect of , 
wton^fnl continemenl, ' 

The word “pioceeii’^ in Ss. 339 and 340, is not confiii i 
ed to tin* case of a person who can w.ilk on his own legs 
or cun move l)y physical means \Mthin his o\mi power. 
It includes the I'ase of pioceeding by outMde a.'Cney, 
winch in the ( a^'C of a ( hild of tender age must mean the 
agency of its natural piotecioi or guardian. Such a 
child can therefore lie the subjtct of wiongful confine- j 
meiit, and an oTfuaCe under S. 3^)5, iscjpulile of being : 
( ommitted in le^pect (>f child unable to walk, (.S'. A'. ' 
ChoKc ani Ilena^'rson, //.) MaIIKMDK A NATH ChaK- 
KAVARiY 7'. Emperor. 62 Cal. 629 = 39 C W.N. 
896. 

S. 341 — Charge for offence under — Magistrate 

framing chaige under S. 506 also — l.egality. See 
Penal Code, S. 5()b. A.I.R. 1931 Oudh 73. 

3. 341-- -Procession — IVnm^ful test? amt — Proof I 

of offence. 

In order to sustain a conviction under S. 341 for 
having wiongfiilly lestrained the complainant from tak- 
ing out a procession, it is necessaiy, in the first instance, 
to prove that the coiiplainant had the right to take the 
procession in the manner he did. {Ratnachandru Rao, 
J ) SiDPALiNGK Gowda v. Government of 
Mysore. 14 Mys L J. 248. 

Ss. 341 and 342 — Prosecution of public seirants 

— Summary tual — Pi opuety, 

A Magistrate has no jurisdiction to try an offence 
under S. 342 summarily and he cannot create a juiis 
diction by charging for the lessor offence under S. 341. 

Even if nothing more than an offence under 
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S. 341 is alleged it is not advisable to try public 
servants whose whole career may depend upon the result 
summarily. {Jackson, J,) I/SOUZA v, ANNAPPA 
Sheregaka. 1932 M. W.N. 478. 

— S. 341 — Public ri^ht of procession-— Obstruction 

of — Defence of ab st n< e of mamool 

Wheie one community in attempting to take their 
j cattle out in procession in public streets was confronted 
vMth obstruction Ijy another sect who pleaded that the 
former had no liglit to do so by mamo(d and that they 
, bona fide believed they had a right to obstruct, 

Held, that every one had an inherent natural right 
to tike out processions and that it was for the accused 
to prove that by a valid custom they had acquired a 
right to obstruct others fioin doing so. 26 M. 376, Rel. 
on {l))rainvann Iyer, C, /.) VenKATAPPA v, 
Muniswami. 37MysHC.R. 207-10 Mys L. J. 258. 

S. 342 — Applicability — Ai rest of judgment- 

debtor exempted from arrest — Off tuce . 

Accused No. 1 was a Civil Court peon and accused 
No. 2 a holder of a decree against the compl dnant. 
In execution of that decree complainant wa^ arrested 
und(jr a warrant by accused No. 1 at 3 P.M. within the 
Couit house compound on a day on which he had attend- 
ed Couit in connection with his criminal ( ase whi('h was 
going on. Accused No. 2 identified the complainant as 
the judgment-debtor to be arre^tecl. He was taken to 
the Civil ('ourt, but as the Judge was busy otheiwise, he 
was detained till 5 P.M., vvlien he was pioduced in 
Court. The Judge, after heaiing him oulered him to be 
released under S. 135 (2), C. P. Code. Complainant then 
instituted complaints under S. 343, I. Code, against 
accused No. 1 and under Ss. 342 and 109, I. P. Code, 
against accused No. 2. 

Held, (1) that there was no wrongful detention of the 
complainant by accused No. 1 under S 342, 1. I’. Code, 
in having detained the complainant till 5 P M., nor did 
he act criminally m effecting the airest as it w'as not his 
duty to enquiie into the ti nth or otherwise of the 
Complainant’s allegation of exemption from arrest ; 
(2) that the act ot the peon not being an offen(.e, the 
decree-holder too was not guilty of any abetment of an 
offence. (4/ C, J.^ KadamaII?'. EmperOR, 

157 I C 1004 = 36 CrL.J 1252 ---39 C.W.N 318 = 
1935 Cr C. 943 = A.I R. 1935 Cal. 551. 

S, 347 — Thumb tmpresdon forcibly taken on 
blank paper — Conviction for — Correctness of . 

When a man is compelled by force to affix his thumb 
I impiession to a blank piece of papei , the reasonable 
I inference is that the paper is intended to be converted 
into a valuable security and the accused who by means 
of force and wrongful confinement, extoited the thumb 
impression on blank paper can piopeily be convicted 
under S. 347. {Ma-pherson, J ) PatLSA Sjngh v. 
Emperor. 140 10. 752= 13 Pat. LT 688= I R 
1933 Pat. 19 = 34 Cr. LJ 81 = 140 1.0. 752 = 1932 
Or. 0. 862 = A.I.R. 1932 Pat. 335. 

Ss. 347 and 147 — Separate sentences — I.egality 

of. See Penal Code, Ss. 147 and 347 A. I. B. 1932 
Pat. 335. 

S 349 — Force" — Meaning, 

In S. 349 force is defined as being applicable to force 
when u«ed in connection with human body. It means 
force to a person and not force to property. {Pftvogi, 
A. y. C.) SUKHLAL V. Mt. Ladkibai. 17 N.L J. 27. 

S. 349—“ Force" — Meaning. 

“Force” as defined in S . 349 contemplates the pre- 
sence of the person to whom it is used, that is to say, it 
ccnteniphtes the presence of the person using ttie force 
and of the person to whom the force is used, {jat Lai, 
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/.) Bihari Lai. ?/. Emperor. 16 Lah. 786= 36 Or. 
L J 69 = 152 I. 0.162 = 7 B L. 256 - 36 P. L. E. 91 = 
1934 Or.C. 702 = A.IE. 1934 Lah. 454. 

Ss. 350 and 352 - Hindu husband forcibly diag- 

ging his minor wif« from her father’s house — Offence. 
See PENAL CODE, S. 89. 1936 A.L.J. 1096=A.LR. 
1936 All. 916. 

S. 351 — Exammatiou of accused by doctor by way 

of a secottd stafcb — Absence of consent — Offence tf com- 
mitted. 

The examination of an ariested person in hospital by 
a doctor not for the benefit of the piisoner’s health 
but simply by way of a second seaich is not provided 
for by the ('ode and in such a case the doctor may not 
examine the prisonei without his consent. 

Per 3* A'. Chose ^ /.— Mere absence of consent how- 
ever would not iiulicate an assault. 

Lort IVtlLams^J , — Any examnidliun without the con- 
sent of the accused would amount to an as-ault. Lott 
Wtlliams and .S'. A'. Chose J f.') EMPEROR v, HHONDAR 
PRODHAN. 134 LC. 1053—35 C.W.N. 1212 -- 1931 
CrC. 753-33Cr. L J. 11-54C.L.J. 499-134 I.C. 
1053 - 1 R. 1932 Cal. 13 ■= A.I R. 1931 Cal. 601. 

— “Ss. 352 and 353 - Applicability — Wairant of 

attachment under Munuipal Regulation — Mateiial defei t 
in — Execution against wiong pcjson — Assault by 
Idttei — Clffence See MYSORE MUNICIPAL RKdULA- 
TION, S. 162. 40 Mys. H C R 221. 

S 3b2—Assau/tin^fieons \eehini; to recover tax — 

Demand of tax not jn f>r 'fey fotm — Offence of aisatelt 
punishable. 

In pursuance of a communication from the Sanita- 
tion Committee, the Tahuida> endorsed the same with 
an order th it the Jamidacs should appoint a suitable 
chapfd^i to realise tlie taxes due. Two peons accompa- 
nied by thechowkidur went round with the endoi^ed 
list and ('ollected the arieais from other detaulteis but 
when they demanded the money from the accused they 
w’ere t>>kl to come again after half an hr)ur. When 
they returned, rrne ot the ai cased a'^ked to be shown the 
list and on rcr'tiving the same tore it up and all the ac 
cusecl louglily buffeted the peons out of the premises 
knocking oft the turlian of one of them It appeared 
that the mstomaiy procedure for realisation of the tax 
was not observed. 

Held that as there was no demand in leg.al or proper 
form, the peons w^eie not acting in execution of a duty 
imposed by hw’ and therefore no offence punishable 
under S. 353, I. P. Code, w^as committed. 

Held however^ that the accused w'ere guilty of an 
offence under S. 329, I P Code because they had as- 
saulted the peons. {Cohistream J.) MaHOMEP IBRA- 
HIM 7t Emperor. IR 1931 Lah 550 = 132 I C. 
214 = 32 Or. L.J. 853 = 1931 Or. 0. 748 = AIR. 1931 
Lah. 624. 

S. 3b2— Decree- holder accompanvimr baihff — 

Pardanashtn lady tn premises — Door pushed open and 
injuries ransid — Offence. 

When a w’arrant was being executed at the instance 
of the applicant (judgment-c' editor), the judgment- 
debtor was not in the house; but his pardanashin lady 
was. The applicant was warned that she would resent 
intrusion. In spite of it, the applicant pushed open the 
door and the lady w’ho was behind the door fell dowrn 
and received injuries. 

Held, that the applicant, being merely a person exe- 
cuting a decree accompanying the person executing 
process and not being himself the person executing 
process, was not entitled to push open the door; it was 
for the bailiff to take such action as was necessary 
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under S. 62 of the C.P. Code and so the applicant w'as 
guilty of an olience under S. 352 of the Penal ( ode. 

Visx Mehta, AJ.C if the applicant thought 
he was justified in consitlering himself as a person exe- 
cuting the warrant, S. 79 of the Penal Code could not 
avail him since he did not give the notice to the lady 
required b^ Cl. 3 of S. 62 of the C.P. Code. (Adon 
and Mehta, A.J.Cs.) KaLURAM MENURAM z/. EM- 
PEROR. 6IR.(Sind) 30--145LC. 259=1934 Cr. 
C. 508 = 146 I.C. 269 34 Cr. L J . 963. 

Ss. 352 and 363--/’//^/, r acting not in 

accordance with law — Aiuiult on — Otfriice committed — 
Nature of. 

If the acts of the public servant aie not strictly 
justifiable, if he is not discliajging .i duty impo‘-cd on 
him by law, if he is not doing what it is hi^ duty to do 
as a public servant, and an assault is committed on him, 
the ofttMiee does not fall under S. 353. It falls under 
S. 352 S. 99 does not Lure the defect crused by the 
iiiegulaiit} . The effect of S. 9‘1 is merely to remove 
ceitain lights of private defence. 18 \1I. 246, Foil., 19 
Mad. 349 and 7 Bom. II. C. R. 5(), Not loll. (Per rets, 
JC.and Aston, A f C .) EmPKKOR v BHOPO. 6 I.R. 
(Sind - 53 -146 I b 43 -34 Cr L J. 1147= 27 S.L.R. 
209= 1933 Cr. C 538- A.I.R 1933 Sind 174. 

Ss. 352 and 353 -Scope of— Act of public 

St r, ant not diittly justifiable. 

If tlie acts of the public seivant aie not strictly 
justifiable, if he is not di'-i h.ugiiiiz a duty imposed on 
him by law, if he is not doing what it is his duty to do as 
a public seivant, the offence does not fall under S. 353. 
It falls under S. 352 S 99, I P Code, docs rot come 
the defect rau^ed by the inegulaiity. The effect iff S. 
99 is meiely to lemove certain rights of private defence. 
A I R. 1933 Sind 174, Appi. {^L'olli ster , J.') ('HHO- 
'I E I.al 7/. Empkrok. 160 I C 10S9-=8RA 702 = 
37CrLJ 382 = 1936 A.L.J. 427-1936 Cr. C. 100 
= 1935 A. W.R. 1318 = 1935 A. Cr. 0. 292 = A.IR. 
1936 A. 74. 

S. 353 — Applicabilitv— Police const .iblc^ aiiesting 

accused for cogni-'uble offence under otdets t*f investiga- 
ting officer — Absence of written authority — Assault and 
force by accused — Offence- (aaiviclion l.eg.iliiy. See 
Cr.P. Code, Ss. 54 and 56 (i). 13 Rang. 754. 

S. 353 — Arrest by police ofjiiei — Assault by 

ac cust d — Invalid wa t rant — Effect of. 

Per Dhnvle, J. If a constable in effecting an airest 
specifies a cei tain pow'er which ptoves to be wanting, 
resistance to him or escape from hi'* custody consiitutes 
no offence. So if a constable notified to the ai cased 
that he was executing a wan ant for his apprehension, 
and that wairant turns out to be invalid, the arrest is 
not validated by the tact that untler S. 54 (1) the police 
officer was empowered even without the aid of any war- 
raiit. Resistance by the accused to such airest constitutes 
no off-sncc. 47 M. 442, Foil. (.S’ ro'>te and Dhaile^ Jj.') 
Kaktik Chandra Maity z/. Emperor. I.R. 1932 
Pat. 190 = 138 I.C 844 = 33 Cr.LJ. 706 = 13 Pat. L. 
T. 135 = 1932 Cr.C 347 = A.I.R. 1932 Pat. 171. 

S. 353 — Assault on publit seivant — Time on 

zvarrant extended — Exe< iition be foie expiiation of 

extended period. 

Wheie the time on a w.iirant had been extended by 
the Amildar and was noted in the w’arrant itself and the 
execution of the process was effected before the expira- 
tion of the extended period, an assault on the person 
executing such warrant is an offence under S. 353 of the 
Code. {DoraiStvami Iyer, C,/.) NaRAYANA SetTY v. 
Government ok Mysore. 9 Mys. L. J. 237. 
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I ' ' 'S. 363 — "Assault" — Threat — Person armed and 
in angry mood approaching near public officer — Offence, 
Whether a particular act does or does not amount to 
an assault d^pend^ upon the circumstances of each case; 
a particular Sici may not amount to an assault in one 
case, but the same act taken along with the other sur- 
rounding circumstances may amount loan assault in 
another case. Where the accused interposed between 
the attaching officers and the cattle attached, and when 
he was caught hold of and removed from the place by a 
constable, flew into a tempei and went away threatening 
that he would return and teach them a lesson, and 
thereafter ro appeared on the scene with a lathi in his 
hand followed by others, and approached within 10 or 
12 paces of the place where the officers were. 

Held, that he came sufficiently close to the officers so 
as to raise in their minds a reasonable apprehension ^ 
that actual force was likely to be used, and that it i 
amounted to an assault. (^fCkaja Afohantmad Afoor, 
James and AgativallaJ J.) RaM Singh v, EmperOR. 
166I.C. 421(2)-7R.P. 680 = 36 Cr.L J. 7U = 16 
Pat.L.T. 295 = 1935 Or.O. 677 = A.I.B. 1935 Pat. 214 
(S.B ). 

353 — Conviction under — Hequisttes for. 

Before a Magistrate proceeds to convict an accused 
under S. 353, he should specifically deal with the ques- 
tion of guilty knowledge on the part of the accused and 
should also record a finding on the question whether 
the accused was aware that the person assaulted was a 
public servant. (^Ferrers, J.C. and Aston, A./.C,) 
Emperor z.. Bhopo. 6 I.R (Sind) 63 = 146 I C. 43 
-34 Cr L.J. 1147 = 27 S.L R. 209 = 1933 Or.O. 538 = 
AIR. 1933 Sind 174. 

-“S. 353— Fssen/iais for ppoof by prosecution — 

Ifivalid warrant — Resistance to. 

It is essential for convictions under Ss. 224, 225 and 


PENAL CODE (1860), S. 353. 

=35 Or.L.J. 782 = 1934 M.W.N. 399=39 L.W. 388 
= 1934 Or.O. 351 (l)-A.LB. 1934 Mad. 206 = 66 M. 
L.J. 408. 

S. 353 — Offence under— No legal demand for 

tax — Resistance to demand tf illegal. 

In pursuance of a communication from the Sanitation 
Committee, the Tahiti dar endorse the same with an 
order that the Jamadars .should appoint a suitable chap- 
rast to realise the taxes due. Two persons accompanied 
by the Chowkidar went round with the endor.‘>ed list and 
collected the arrears from other defaulters, but when 
, they demanded the money from the accused, they were 
told to come again after half an hour. When they 
1 returned one of the accused asked to be shown the 
I list and on receiving the same tore it up and all the 
I accused roughly buffeted the peons out of the premises 
knocking off the turban of one of them. It appeared 
that the customary procedure for lealisation of the tax 
was not observed. 

Held, that as there was no demand in legal of proper 
j form, the peons were not acting in execution of a duty 
imposed by law and therefore no offence punishable 
under S. 353, 1.P. Code was committed. 

Held, however, the accused were guilty of an 

offence under S. 329, 1.P. Code, because they had assaul- 
ted the peons. (Colddream, J,) MAHOMED IBRAHIM 
V Emperor. IR1931Lah 650 = 132 1.0. 214 = 32 
Or.L.J. 863= 1931 Cr 0. 748 = A.I.R. 1931 Lah. 624. 

i S. 353 — Offence under — Proof of — Duty of pro- 

I secution. 

i There can be no presumption under S. 114 of the 
I Evidence Act so as to relieve the prosecution of its duty. 
1 When the prosecution sets out to prove that an accused 
j person has assaulted an officer of the Board while engag- 
I ed in the j)erformance of his duties as such officer, it 
must establish that the said officer was in fact perform- 


353 of the Penal Code that the prosecution should show | mg A duty which was legally imposed upon him. (Collts^ 
that the appreheii'-ion oi airest made or attempted by \ter,/.) t* hhote Lal ay. Emperor. 160 10. 1089 
tlie Police Officer was lawful in every w'ay. R.A. 702 = 37 Cr L J. 382 = 1936 A L J. 427 = 

Per Dhivle, /. {Scrooc^e,/, ronera).--\Nhtre the 1936 Cr 0. 100= 1936 A. W R. 1318= 1936 A. Cr.O. 


warrant of arrest was signed not by the Magi-itrate who 1 
took cogni/ance of the ca.se but by another ‘for* him,! 
the w’arrant is invalid and the accused cannot be con- 
victed for resistance to lawful authority. {Scroope aiui \ 
Dhivle,//.) Kartik Chandra Maity zc Empe 
ROR. I R. 1932 Pat. 190 = 138 I 0 844 = 33 Or L.J. 
706 = 13 Pat.L.T. 136 = 1932 Or.O. 347 = A.I R. 1932 
Pat 171. 

"S. 353 — Execution of warrant — Warrant signed 
by one Magistrate Jor another — Validity — Resistance 
to. 

Per Courtney P errell, C.J. one nr ring with Scroope, 
J.and disagreeing with Dhavle, J.) — A w’arrant signed 
by a Magistrate duly empow’ered in that behalf during 
the absence of the Magi'^trate who took cognizance of the 
offence and directed the issue of the warrant is illegal 
and resistance to the execution of that warrant is an 
offence under the Penal Code. {Courtney Terrell, C.J,') 
KvRTtK Chandra Maify v. Emperor. 13 Pat.L. 
T. 167 = 1932 Cr.O. 351 = A.I.R. 1932 Pat. 175. 


292= A.I.R. 1936 A. 74. 

S. 353 — Offence under — Threat of assaulting 

authorities. 

Where it was found that the accused had threatened 
to assault the authorities and no as'sault had actually 
been made, 

Held, that the accused wvre not guilty under S. 353. 
{Kendall, J.) Meva RaM v EMPEROR. 160 I C 1048 
= 7 R.A. 96 = 35 Or L.J. 1250 = 3 A. W.R. 686 “1934 
Cr.O. 866 (2) = A.I R. 1934 All. 687 (2). 

S. 363 — Officer acting illegally —Assault on. 

An officer exercising his official duties with gross 
illegality and in an outrageous manner cannot be deem- 
ed to be a public servant in the execution of his <luty 
so as to bring an assault against such officer within the 
purview of S. 353. {Dunkley, J.) NGWE YON v. 
Emperor. I R. 1931 Rang 199 = 132 I.O. 711 = 32 
Cr L.J. 939 = 1931 Cr.O. 666 = 17 A.I Or R. 32 = 
A.I.R. 1931 Bang. 169. 


"S. 363--///f’^(7/ warrant — Practice to sign in 
the absence of aufhonsation. 

Where the warrant of arrest the exe:ution of which has 
been resisted is clearly an illegal one, the accused cannot 
bs Convicted under Ss. 225-B and 353. The fact that it 
had been the practice for a considerable time for such 
warrants to be signed by the Deputy Nazir cannot 
make the signing of them by that officer legal, in the 
absence of authorization. {Bardnvell, J.) SUBBARA- I 
MIAH V. Emperor. 6 R.M. 642 -=148 I.c. 818 '2) I 


— S. 353 — Resistance to execution. 

Where a Court peon executing a warrant of arrest 
was resisted by the accused, held, that an offence under 
S. 353 w’as constituted. {Rankin, C.J. and Mallik, Jf) 
Kajani Kanta Saha v . Emperor. 68 Cal. 940 = 
I.R. 1931 Cal. 564 = 1321.0. 244 = 32 Or.L.J. 886 = 
35 C.W.N. 228 = 1931 Or.O. 695 = A.I.R. 1931 Cal, 
443. 

B. 363 — Resistance to execution — Warrant not 

complying with O. 21, R, 24 (3), C.P. Code, 
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An execution warrant sought to be executed is bad if | 
the date on or before which it is to be executed and the 1 
date on or before which it is to be returned to the Court 
is not specified in it. Thus the warrant being illegal, a 
person resisting its execution by the amin commits no 
offence under S. 353, I.P, Code. {Cdli^ter^ y.) 
Kishori Lal V, Emperor. 153 I.O. 167 = 36 Or L. 
J. 296 = 1934 Cr.C. 1313= =A.I.R. 1934 All. 1016. 

S. 363 — Resistance to public servant — Justtfica- 

iton — Mistake by executing Court — Warrant not defect- 
tve in form. 

Even though under O. 21, R. 37 the Court might have 
acted in an entirely unjudicial manner in issuing a 
notice and a warrant at the same time, where, however, 
the warrant is complete in itself and exhibits no detect 
of form, it is no duty of the officer of Court to 
review the discretion of the Court His duty prtma facie 
is to execute the warrant and it is no justification for 
resistance to the public servant that the executing Court 
made a mistake in issuing the warrant. 18 Cal. W. N. 
548, Foil. {Courtney-Terrell, CJ,) PUNA MaHTON 
z/. Emperor. 11 Pat. 743 = 13 Pat.L.T. 602=142 
1.0. 160 = I.B. 1933 Pat. 125=34 Cr.L.J. 269=1932 ! 
Or.O. 863 = A.I R. 1932 Pat. 315. | 

S. 353 — Search by Excise Inspector — Procedure 1 

unlawful — Resistance to — Conviction under S. 353 not I 
legal. See OPIUM ACT (1878), S. 14. 27 S L.R. 209 I 
= A.I.B. 1933 Sind 174. | 

S. 353 — Sentence. I 

Obstruction to attachment in execution of decrees is I 


fairly common and should be severely dealt with, espe- i 
cially when there was been any use of criminal force in * 
furtherance of the obstruction. Sentence of Hs. 100 fine i 
was upheld. z/./C.) AshgaR Empkkor. ; 

147 I C 702 (1) = 6 B.N. 137 = 36 Cr.L.J. 447 = 1933 
Cr.C. 1580 (1) = A.I.R. 1933 Nag. 392. ! 

— S. ^bZ^Taknldar acting under C.P. Land ‘ 

Revenue Act (1917), S 2l9 — Motification No. 332-341* [ 
XII of 2^)t/i January^ 1931 — Asuxult on Tahstldar. | 
by Ooverninent Notification No. 332 341-XII, dated ' 
29th January, 1931, the Governor in Council has inves* j 
ted all Tahsiklars with the pi>W’ers of a Deputy Coinmis i 
sioner under S. 219 and hence a Tahsildar can act on 
his own authority. A Tahsildar therefore while remov- 
ing unauthorized encroachments is acting in the execu- 
tion of his duty as a public servant. {Grille, A./.C.) 
Dinanath Patikam Emperor. 148 IC. 803 = 

6 B N. 206 = 35 Cr L J. 746 = 1933 Cr.C. 1067- 
A.I.R. 1933 Nag 295. 


S 353 — Use of criminal force to constable assist- 1 

ing other constables in the arrest of gamblers — Offence, i 
On information that gambling was going on in a certain 
public thoroughfaie, certain constables proceeded to j 
arrest the gambleis. On their w'ay they met the com- j 
plainant, a police constable, whom they asked to accom- ' 
pany them and assist in arresting the gamblers. The 
accused who used ctiminal force to the complainant and 
prevented him from proceeding to the place of gambling 
was convicted under S. 353, I. P. Code. It was contend- 
ed in revision that though the complainant was a cons- 
table and as such a public servant, yet when he accom- 
panied the constables to arrest the gamblers he was not 
in the execution of his duty and that he was not dis- 
charging any duty as a public servant. 

fields confirming the conviction, that the complainant 
was a police olficer who had received information that 
gambling was going on in a public thoroughfare and who 
was therefore entitled under S. 13 of the Public Gamb- 
ing Act to apprehend and the gamblers without warrant 
and that the accused by preventing him from proceeding 


in that direction by use of criminal force, deterred him 
from discharging his duty which was to arie^t the 
gamblers. {Bajpat, J.) RAMDEO z/. EmperOR. 164 

I C. 740 = 7 R. A. 789 = 36 Cr.L.J. 668 = 1936 A. Cr. 
C. 105=1936 A. W.R. 469 = 1936 Cr.C. 642 = A.I Jl. 
1935 All. 616. 

Ss. 853 and 3BS— Using criminal force to canal 

patrol on being abused — Charge under S, 353 — Convic- 
tion tinder S. 358 — Propriety, 

A person can be convicted under S. 358, I. P. Code, 
for assaulting or using criminal force to a canal patrol 
on grave and sudden provocation given by the patrol 
who abused him, even though he was charged under 
S. 353, I. P. Code. {Bajpat, J.) Dip ChaND V, 
Emperor. 155 I.C. 640 (1) = 36 Cr.L.J. 766 = 7 R. 
A. 399 = 3 A. W.R. 699=1934 Cr.C. 1081 = A.I.R. 
1934 All. 872. 

■ 'S. 3b3 — Vague and indefinite distraint wan ant 
— Illegal attachment — Resistance to — No offence. 

A wai rant which is vague and indefinite and which 
does not appear to have been signeil by the pioper 
authority as lequired by S. 8 of the Madras Revenue 
Recovery Act is invalid and where a village officer in 
pursuance of such a warrant attached the doors of a 
defaulter’s hous'e, resistance by the defaulter, when it is 
not shown to have been excessive, does not constitute an 
offence under S. 353 of the Penal Code. {Bardswell, 
/.) Seetharamiah V . Emperor. 1933 M.W.N. 
725. 

353 —Warrant of anest being illegal — Obs- 
trnciion to execution — Offence lohether constituted , 

Where the warrant of airest issued is illegal, the 
officers executing the warrant cannot be considered to 
be acting in the discharge of their duty as such public 
servants and a person obstructing the execution of the 
warrant cannot be convicted under S. 353. {Sulaiman^ 
J.) JAGANNATH V, EMPEROR. I.B. 1932 All 611 
-140 I.C. 118 = 33 Cr.L.J. 887-= 13 L.R. 85CCr.) = 
1932 A.L.J. 179 = 1932 Cr.C. 226 = A.I.R. 1932 All. 
227. 

Ss. 364, 376 and 611 — Attempt at rape — Pre- 
vention by intervention of other people — Offence under 
S. 376/511 and not under S. 354. PENAL Code, 
Ss. 376, 511 AND .354. A.I.R. 1933 Lah. 1002 (1). 
— S. 354 — Essentials of offence — Intention to out- 
rage or knowledge that assault is likely to outrage 
modesty of girl, 

A little girl of five and half years was playing with a 
boy of her age and the accused put his finger into her 
private parts and caused a mark on them. After a few 
hours she complained to her mother of a burning pain in 
her private parts and the mother saw a red mark there. 
When questioned, the girl said that the accused poked 
her there with his finger, 

IIeld,^^x /.—Under S 354, it must be shown 

that the assault was made intending to outrage or know- 
ing it to be likely to outrage the modesty of the girl. 
The conduct of the girl show’ed that in fact her modesty 
was not outraged. There was no suggestion that .she 
had any hesitation in telling her mother exactly what had 
happened. It wras therefore doubtful whethei in fact 
the modesty of the girl was outraged, and that therefore 
the conviction ought not to have been under S. 354. As 
a matter of fact the charge might have been under 
S. 323. Medical evidence showed that there was injury. 
In view of the nature of the offence, the sentence should 
be maintained but it should be under S. 323. 

Per M, C, Ghose, /.—On the facts as found by the 
Magistrate S. 354 would apply. No authority has been 
shown for the contention that a man who puts his finger 
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into the private parts of a pul of five and half years of 
age IS not guilty under S. 354 Imt is guilty under S. 352 
inasniueh as she has not (leveh^ped a sense of modesty 
Such action on the part of a man would tend to destroy 
the formation of a sense of modesty in the girl. {Jack 
attd MC Chose, JJ) SOKO ro KmPEKOU. IR 1933 
Cal. 253 142IC. 297-34 Cr.LJ. 308 = 1933 Cr.C. 
203 - A IB. 1933 Cal. 142. 

^S. 364~“ Following a girl in a motor car — 
Attempt to snatch her gold chain — Offenr e under'S. 306/ 
511. See Cm, P. Code, S.s. 436 AND 437. 'a.IR. 

1933 Rang. 214. 

“S. 364 — Sentence — Criminal assault of a daring 

nature on innocent woman — Substantial sentence of 
impri^on^lent propei. See Cic I\ CODE, S. 562. A.IR. 

1934 Lali. S6 (2;. 

S. 367 — Offence uudet — Pt hoy by the 

neck with safa — Dtath caused — Natute of ofjence. 

In ortler to compel a boy to go in any tlirection 
against Ins will it is a common piactice to put a pagii 
lourul Ids i.eck and to diag him, and though it may no 
doubt be .sfunewliat dangeioiis, if he resists overmuch, 
or if the giound ovei which he is take' is hilly or 
bic'ken, still, gc'nerally speaking, the piactice leads to no 
more evil cons(-(|ucnces than a swollen neck; and it 
cannot be said as a fact that it is inmiinenl!}' dangerous 
to life. W'hi le therefoie the ac( used put his safa rcjund 
the nec k of a boy on his rctijsal t(j accompany him to a i 
certain pla(<j aiul proceeded to drag him for a dist.ince 
of about 50 or 60 yards as a lesult of which the boy 
subseijuently died. 

Held, that an offence iindei S 357 had been commit- 
ted by the accused and not one under S. 304- A. ! 
Although the conduct of the auu’‘ed was lepiehensible 
and constituted a crirnin.d offence he could not be 
''aildled with a knowledge necessary to constitute an 
oltem e under S. 304, Part 2, noi could he be prevunied ■ 
to li.ive intended to ('ause a grievous hurt inasmuch as 
siK h giK vous hurt was not the natural consequence of 
his aa. {//iunsonand Do/t p Sinah, //) FmpfHOR 
7'. Shah a lam. I R 1931 Lah, 980 - 134 I C 772-= 
32CrLJ. 1248 = 1931 Cr.C. 531 = A.I.B. 1981 Lah. 
275. 

^ 368 — Conviction under, on a charge under 

vS. 353, Indian Penal (*ode — Propriety. Stc PENAL 
Code. Ss. 353 and 358. A.I.R. 1934 All. 872. 

S. 3G1 — Pona fide hiltef that i^i/d was o7>ef six- 
teen years — If vah i defeiiic under. 

1 he fact that the aa used bona fide believed that the 
girl was over sixteen year.s cannot lie urged as a valid 
defence to a charge undei S, 36J , I, p. Code. Any one 
dealing with sir h a giil does .so at his peril, and if it 
liupsout that the girl wms under 16 ^ear'!, the accused 
must t.dxc the conscfjucnces {Alahadts’ayya. C J, and 
Sh ink It anarayana /v\/c, j') I.A.S IhMIA re GOVERN- 
MENT OF MYSORE. 12 MysL.J. 133 = 39 Mys.H. 
O.R 406. 

“S. 361 — "J awful s;uardianf' 

3 he words ‘‘lawful guardi.m*' in S. 36l are u.<5ed m a 
wider sense, I'hey aie made by the explanation to that 
section to include any person lawfully entnisterl with the 
I aic or custody of a minor. {A^aiwala and Saundtts, 
JJ-) jANGi.i Mian re Emperor. 35CrL J. 814= ; 
6RP 507 148 IC 791 = 16 Pat.L T. 229 = 1934 I 
Or.C. 3^07 - A I.R. 1934 Pat. 170. | 

S 361 — Lawful gnardtavf* — Meaning of, • 

Teriipnraiy guardianship does not oust the lawful ' 
guardian’s rights. “lawful guardian*' includes any | 
person lawfully entrusted with the care or custody of a ' 
minor. The term does not exclude a person with whom i 
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! the minor by consent of the legal guardian re'iides; and 
, such de facto guardianship is sufficient to sustain a pro- 
secution under S. 361. (A/ahaderjiyya^ C.J. and Shan- 
kai anarayana Rao, J.) LaS BaBA v. GOVEKNMI^NT 

i OF Mysore. 12 Mys.L.J. 133 = 39 MysH.C.R. 406. 

S. 361— lexeme of accused at time of kidnap- 

t oncrt act proved — Liability of accused. 

Where all that was shown against ore of the accused 
I WMS that he Happened to be piesent when the girl was 
’ kidnapped and it was not suggested that any overt act 
was done by him or that he uttered any words or made 
any remarks which would show' his complicity in the 
crime, he cannot be held to be guilty under S. 361. 

' {Bisheslnvar Nath, J) KaMFSHWaR TfWARI v. 
Emperor. 9 O.W.N. 1049 = 1933 Cr.O. 102 = IR. 

; 1933 Oudh 132 = 142 I.C. 813 = 34 Cr.LJ. 377(2) = 
AIR. 1933 Oudh 62. 

S. 361— Explanation — Minoi girl hazing pro 

tection of guardian — Jf g'c^ out of '^keeping"' of the 
guai dian — “7" aktnf*— A/t amng of. 

The mere fact that the niinoi leaves the protection of 
her guardian does not put her out of the guardianship’s 
keeping, and so long as the girl has an opportunity of 
going bat k to her guardian, the lelalior.'-hip of guardian- 
ship conlmues. Thu ph\sical control of the minor is not 
always ncees^aiy to constitute “keeping” or custody. A 
gir! undei 16 is incapable of acting on her own consent 
or withdiawing fiom the guardian’s protection. A girl 
who has no intention of starting life independently and 
who leaves hei house for the purpose of seeking 
icfuge with another relation, cannot be deemcti to have 
passeci out the “keeping” of her natural guaidian 
under the Explanation to is. 361, until she has, by some 
ovtit act, pas^eli into the keeping of some one else. 
“Taking” is not confined to mere physical taking. 
{AIahade7>ayya C.J. and Shankaranarayana Rao, jy 
l.AS Baba z>. Government of Mysore. 12 Mys.L. 
J. 133 = 39 MysHO.R. 406. 

S. 361, Explanation— A’reA --/vVw/ civil guar- 
dian whet h( r can be Convicted, 

Section 361, Explanation, cannot be used to mean that 
Us against a pel son who, in fact, is the civil guardian 
of the minor, mere de facto guardianship can be set up 
'•o as to convict the real civil guaidian under vS 361. 
The expression ‘Lawful guaidian’ is extended to 
include any person lawfully entrusted with the caie or 
cuNtody of a minoi , or other peison. Where, by con- 
sciit of the lelatives, a minor has been allowed to be in 
the cu'tody of a pirtiiular lelative, the consent of the 
lelatives would be cjuite sufficient to make the guardian - 
"liip lawful guaidiansbip, though tbeie may be no defi- 
nite tians.iction of entiustment. {Rankin^ C.J. and 
Costello, J.) Saharali Mahammad 7c Kamizud- 
niN Mahammad. 58 Cal 897=I.R 1931 Cal. 666 = 
132 IC. 246-32 Cr L. J. 888 = 35C.W.N. 195 = 1931 
CrC. 598 = A.I.R. 1931 Cal 446. 

S 361, Exception— of pioof—lllegiu- 

mate child — Re wot at by father — Onus of proving 
uni a Tvf III put poie. 

Ill a case in which the kidnapper is the father of the 
illf gitiniate chihl kidnapped, it is foi the prosecution to 
show that the act w\is committed for an immoral or 
unlawful purpose {S. A\ Chase and Henderson , J J 
^^AHEN^RA Nath Chakravarty v. Emperor. 62 
Cal. 629 = 39 C.W.N. 396. 

S. 361, Illegitimate child --Remo- 
val by father for concealing birth — Offence — '^Unlaw- 
ful'* — Afcaning of. 

The word “unlawfur' is not synonymous with 
“illegal”, or “immoral". It means what is not justifi-^ 
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able by law. A father of an illegitimate child who 
removes it, that was only lO days old from its mother 
for the purpose of hushing up the scandal and not to 
serve its welfare, does so not in good faith, but mala 
fide and unlawfully . He is not protected by the excep- 
tion to S 361. (^S*. A'. Ghose and Henderson^ //•) 

Mahkndra Nath Chakravariy v . Emperor. 62 
Cal 929-39 0.W.N. 396. 

-S. 361, Exception'-^/«/rt7y/‘«/ purpose— I nten- 

(ton to give child tn marriage in contravention of Act 
XIX of 1929. 

An intention to give .i child in marriage in contraven- 
tion of Act XIX of 1929 is an “unlawful purpose” 
within the exception to S 301 ujion the ’"imple but 
suffiiient gtouncl that if the purpose is earned out, the 
per>on giving the (.hild in mainage is liable to cmivic- 
tion and punishment for a ciini'nal oflence. C. 

DaSf Alya Idu^ Brown and Dunhlcy^ ]/•) Kh.M.I- 
LUR K.\hman 7-. Emperor. 11 Bang 213^1 R. 
1933 Rang 81-143 I C 872-34 CrLJ. 6136-1933 
Cr.C,673i2)-ALR. 1933 Rang. 98 (FB) 

S. 3Q3—0/fence or kuinapping— At^c rf person 

hdnappt d — Efft c t of S 36] . 

fields (Iiy the majority of the P' idl Hrnch, Heaumont^ 

C ./. dissenting) S. 361 must be read with S. 363 ami 
the offence of kidnapping from lavNful guardianship 
pennlistd by the latter section is the offence which is 
defined in vS. 361, /.e., the person agaii'st whom the 

offence is committed must b.- under the age of 14 if a , 
male and under the age of H), if a ftniale. 

I’ti Ihanmonty C.J . — i heie is no justification for 
the assumption that to crmstitute the <dfence* of kidi>ap- 
ping from lawful guardianship it must be proved that 
the minor is under the ages spt.(. in S. 36l. The 
W’ords uf S. 363 being pcrfectlv plain, the ('ourt cannot 
read in the Set tion words which are not there. {Btau 
mont^ C .J.^ Murphy and A’am^neh i/\ //.) P^MPFKON 
V . ISMAii. Sayad Sahek. 67 Bom 537 = 6 IK. 
(Bom.) 139 = 146 I.C. 248=34 Cr L J, 1239 35 

Bom.LR. 886-1933 Cr.C. 1289 (2)-=A.I.R 1933 
Bom, 417 (FB.) 

Ss, 363 and 368 — Offence undet — Proof of — 

Mamtenance ol kidnapped child. 

Where it was only sliown that the accused had been 
maintaining a ininoi child left with him hy bis brother 
for c.vei 2 mondis and there w'as no evidence to show ’ 
that he had anything to do witli kidnapping the child, , 

HeUE that the accused was not guilty under either 
S. 363 or 368. {Ahdnl Oidir, /.) AuduL KaHMAN 
r. Emperor. 6 IR. cLah.) 164 = 146 I.C. 42 = 34 
CrLJ. 1117 = 1933 Cr C. 636=AI,R. 1933 Lah 
392. 

S. 363— Remoral of imnot from endody of 

mother — Consent — Subsequent kidnapping — Nature of 
offence. 

Kidnapping is not a continuing offence; the sole ques- 
tion VNhich must be decided in cases of kidnapping is 
when did the act of kidnapping actually take place. A’, 
who lived with her mother, w'as taken by hej sister F to i 
a mill, a mile away from the house of the mother, for i 
helping her to cairy flour. F's husband K put the girl | 
on a camel and roda away with her. K was convicted i 
and sentenced under S. 363. < 

Held, that the taking by F of her .sifter R from her i 
mothei’s house must be taken to be W’ith the permission | 
and consent of the mother and cannot, therefore, be ■' 
called an act of kidnapping and that the act of kidnap ; 
ping took p’.ice when R was taken from the custody of \ 
her sister, who had the girl with her, wdth the consent 1 
and permission of her mother, the law^ful guardian of ^ 
Q. D.-- II— 156 
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I the child. 6 Pat. 471, Kef. {Agha Haidar^ J.) KHU- 
: SHALr-. Emperor. I.R. 1931 Lab. 350 = 130 I.C. 

* 782=32 Cr.LJ. 616 = 1931 Cr.C. 117 = A.I.R. 1931 
: Lah. 63. 

I Ss 363 and 366 — Scope and objeitof — Non^ 

j protest by temporary yuardtan of minor girl — Jf valid 
I defence. 

Ss. 363 and 366, I P. Code, are intended not only to 
protect the tights of parents and lawful guardians of 
girls under the age of l6 years, hut also to prolei't the 
gills themselves, and pie'-ent persons taking iuqirt per 
' advantage of their youth and ine.\pei lencts the willing- 
, ness of the girls concerned is not of any avail to the 
accused. The consent or non piotest l)y the tempf)raiy 
guardian is no defence to a charge iindei tlu* Sections, 
j because the offenees are a tie-pa'-s .jgainst the rights of 
‘ the lawful guardian w hich the Sections seek to protect. 
{Afa/nulev tyya, C.J. and Shankai anarayana Rao, /.) 

I Las JJaba 7^ Government OK .Mysore 12 Mys.L. J. 

[ 133 = 39 MysHC.R. 406. 

i Ss. 364, 149 and 302 — All accu'-ed in Gouit 

I proved to have taken part in abduetion of decea'-eil — 
person by whom subsequent murder was rommitted not 
known — Ingiedienls neces'^ary under S. 149 not prrn’td 
— .Accused entitled to benefit of doubt on cbaige ot 
murder. See PE.NAL CODE, Ss. 149, 302 and 364. 
A.I.R. 1933 Lah. 1035 (2). 

S. 3Q4t-~A'/dnapping of adult. 

'I'here can be no offence of kidnapping if a pei^on of 
age is conveyed from care place to anollKr. If, however, 
it is shown that the adult 'j)rrson had been by cleccithil 
mtaus iiulmid to go from one pla< <• to another, it 
amounts to kidnapping. { Raza and Bisheshivar Nath^ 
//) PUTtu Kmperok. I.R 1932 Oudh 225--- 
33 Cr L.J. 614 (2) -137 I.C 290 - 9 O.W.N. 243. 

S. 33i.—Off^n,e under— Pr.wf. 

Where the natiue of the assault made on the rlecea'^ecl 
shows that the accused intended to imirdei him, but this 
assault wa'^ made befoie the abduction, and theie is no 
] evidence to show wdiether the det'cased had died cir was 
1 alive when he was abducted, the accustnl cannot be pro- 
perly convicted iim’er .S. 364, I. P. Code. {S>^ivastava 
and Zta-UR Hasan, J Jf ) .Shko NARAJN Sin('.H v. 

■ Empkror. 158 I.C. 945 = 8 R O. 148 37 Cr L.J. 12 

-=1936CrC. 29=1935 O.W.N. 1177 A I.R. 1936 
Oudli 44. 

S. 3QG — Abduction ^oithout intention — Offence, 

Abduction is in itself no offence. It i--. only when the 
intention of either marrjing the w'ornan against her wilt 
oi forcing her to subject hei^clf to illirit inten our^e is 
proved that abduction becomes an offem e undei S 366, 

I. P. Code. Olhei wise the mere act of as^alllt an 1 out- 
ragiiig the modesty of a W'oman i> i over eel bv S 354 and 
not by S. 366, [. P. (’ode. 75 I C. 297; 109 I C. 127, 
Kel on. ^Mir Ahniad , A /.C.) (iHARIB SHAH r. 
Emperor. 151 IC. 103 = 7 R Pesh 12 = 35 Cr.L. 

J. 1273 = 1934 Cr.C 952-A.I.R. 1934 Pesh 69. 

S. 366 — Applicability- -Accused taking i^irl to 

continue intngue already be^un. 

If a girl is carrying on an intrigue w'idi the accu'-ect 
and then the accused takes her away to continue that 
intrigue, S. 366 does not apply. {Abdul Rashid. J.) 
NURA z/. Emperor. 151 I C. 741 (2) = 7 R L. 191 = 
35Cr.L.J. 1386 = 1934 Cr.C. 458 = A I.R. 1934 Lah. 
227. 

S. 366 — Applicability of S. 90, /. P, Code — 

Absence of valid consent — Presumption as to intention. 

Every Act done “against the will” of a person, no 
doubt, is done “without his consent,” but an act done 
“without the consent” of a person is not necessarily 
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“agaiiiist his will’* which expression imports that the act 
is clone in spite of the opposition of the person to the 
doinK of it. Hence the provisions of S. 90 are not to 
be applied to S. 366 unless the intent of the accused is 
to compel the woman, whatever her age may be, to 
mairy against her will, that is, in spite of her opposition 
to the mairiage.or unless he knows that it is likely that 
she will be cotTijielled to many against her will, no 
offence under the first pait cjf .-s. 306 has been commit- 
ted. Hence where the accused had kidnapped a little 
girl under 12 yeais of age with intention to give hei in 
marriage a Prdstimptio funs et de j ure ti(jt aiise I 
that the accused kidnapped the child with intent to ; 
compel her, or knowing that it to be likely that she will 
be compelled to mairy “against her wilT’. 6\/., 

Das^ Mya Hu, Hrorivn and Dnnkley^ JJ,) KHALILUR 

Rahman 7^. Kmpekor. 11 Rang. 213--I.R. 1933' 
Bang. 81= 143 I.O. 872 = 34 Cr.L.J. 696 = 1933 Cr C. ! 
673 (2) = A.I R. 1933 Rang. 98 (F.B.). ' 

~“S. 366 — Charf^t' for sexual offence — Evidence. 

In cases ari.sing out of a sexual matters when charges i 
are made against a man by a woman, it is dangeiciis to • 
convict upon her evidence. The jury should require 
coi rohoration of her story bafoie they bring in a verdict i 
of ‘guilty’. The kind of corrolioralion required must be ■ 
indepeiident evideinx*. The statement of a witness that : 
he saw the girl Coming out of the house of the accused | 
weeping may be relied on as corroboration. (Port i 
IViPtafus and M. C. Ghjse, //.) NUR AhMEH v. \ 

Kmpekok. 38 C.W.N. 108 = 36 Cr L J. 796 = 1934 ' 
Cr. Caa. 23 -1551.0.584 -7 R C. 600-'A.I.R. 1934 ! 
Cal. 7. 

“S. 3Q6—CAari^e of kidnappini^ — Fmdtnyi ii% to 
•tj^e of person kidnapped — Pfeed fo» , 

The charge under S, 366, I. H. Code, .should cover the 
words contained in the .section “kidnaps oi abducts.'^ 
but if the charge which the accused prisonei is called 
upon to answer s.iys nothing .about abduction, then 
before be is tonvicled of the offence of kidnapping, the 
trying Couit must give a specific finding Jin the ( ardinal 
point that tin person kidnapped, if a female, is under 
16 years of age. (Fe/rers, J C. and \Teht,i, A J. Cf) 
SubTAN 7/. Kmperor. 28 S.LR. 286 = 1934 Cr.C. 
960 = 161 1.0. 984 = 7 R.S 74=Ar.B. 1934 Sind 
119. 

^S. 366 — Cluiry;e under — Accused — /f must knmo 
who yfuardiiin is. 

Foi a conviction uiuha S. 366, I. P. Code, it is not 
nece.ssaiy that the accused .should knovv definitely who 
the guardian of tlie minor girl is. {Afa/i.idevayya^ C.J. 
and Shankii runarayana Rao^ /.) J.AS I3ABA v. GOV- 
ERNMENT OK MV.SOKE. 12 MyaL J, 133 = 39 Mys. 
H.C.R.406. 

S. 366 — C/iarx^e under — Consent of y^irl or tem- 
porary guardian — J f defence. 

In a charge muler S. 366, I. P. Code, the consent of 
the minor girl or of her temporal y guardian is no 
defence The l.iwful guaidian’s rights, cannot be affected , 
by any act on the part of the temporary guardian. 
{Afa/iadez'ayya . C. J. and R hanka ranarayana Rao, J-) 
Las Baba v. Governmen j ok Mysore. 12 Mys L. 
J. 133 -39 Mys.H.O.B. 406. 

■ — Sb. 366 and 368 — Complaint by husband under 

Conviction tinder S. 497 — Legality — Cr. F. Code, , 
J99. ‘ , 

If a complaint by a husband, described in iis heading j 
as one under Ss. 366 and 368, I. P. Code, fulfils all the ’ 
requirements of a complaint under S. 497, I. P. Code 
and clearly makes an accusation of an offence under 
that section, then, if the adultery complained of is 
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^ proved, a conviction undei that section will not be 
I illegal on the ground that there has been no complaint 
I as required by S. 199. Cr. P. Code. (^Coldstream, /.) 

; Sain v. Rmperor. 36 P.L.R 209 = 1934 Cr.C. 1333 
=36 Cr.L.J. 789 = 156 I.O. 595 = 7 R.L< 742= A.I.R. 

I 1934 Lab. 945. 

i S. 366 — Consent of girl — Evidence. 

Per IValker, /. — It is difficult to believe that a grown 
up girl would have submitted to being carried about and 
raped without protesting, especially, when it appears 
that she was every now and then left by herself. {Wal- 
ker, J.) Nathi* V. Emperor. I.R. 1931 Lab. 800 
= 133 1.0. 660 = 32 Cr.L.J. 1041 (2) = 32 P.L.R. 98 
= 1931 Cr.C. 641 = A.I.R. 1931 Lah. 401. 

3.366 — Construction — '‘'Seduced to illicit inter- 
course.” 

The expiession “seduced to illicit intercom se” in S. 
366 cannot be deemed to include a case where a man 
takes back a woman with whom he had been living until 
very recently foi a period of several months during 
which he had been indulging in illicit intercourse with 
her. (Agarwala and Saunders , J J.) JaNGLI MlAN 
V, Emperor. 6 B.P. 607 = 14810. 791 = 35 Cr.L.J. 
814 = 15 Pat.L.T. 229 = 1934 Cr.C. 367-A.I.R. 1934 
Pat. 170. 

S. 366 — Construction — "Seducctl to illicit inter- 

course" — Intrigue ivhile girl is tn lawful custody — 
Offence if constituted . 

In ordei to make S. 366 applicable, the act of seduc- 
tion alleged must be subsequent to the kidnapping. The 
Section cannot apply to a case where the accused is 
said to have been cairying on an intrigue with a girl 
under 16 while she is in the custody of her lawful 
I guardian and goes away with her because obstacles are 
; thrown in the way of that intrigue even though when he 
I so goes away with her it wa.s with the intention of illicit 
; i^tercour^e. The phrase ‘seduced to illicit intercourse’ 

! implies two distinct stages in the act« of the accused, the 
! seduction and the illicit intercourse. There must be 
two distinct acts, though they may follow on immediate 
I sequence. The words or actions of the accused which 
, incluced the giil to submit to the illicit inteicourse must 
precede the actual act. The term ‘seduction’ can only 
■ pioperly Ixi held applicable to the fiist act of illicit inter- 
course, unless there be proof of a return to chastity on 
' the p.ut of the girl meanwhile, oi unless possibly there 
, i.s an intention on the accused’s part that the girl should 
I be seduced by .some different man. {/toys and Young, 
JJ.) Emperor v, Baijnath, 54 All 766 = I.R. 

: 1932 All 488 = 138 I.C. 609 = 33 Cr.L J. 669 = 1932 
A.L.J 493=13 LR. 81 (Or.) =1932 Cr.C. 513= A.I. 

R. 1932 All. 409. 

[Disc. 60 C. 1457 (1462) R. 1934 L. 227 (228).] 

S. 366-6 'enstnutioH — ''Seduced to illicit inter- 

course" — Pri >r tmmofal conduct — Relevancy. 

The expression “seduced to illicit intercourse” in 

S. 366 cannot be intended to be restricted to inducing a 
girl to surrender her chastity for the first time. It is 
used to indicate a distinction between “seduction” in the 
popular, usual or ordinary sense and that which S. 366 
was intended to cover, ‘‘illicit intercourse” seems to be 
intended, to be synonymous with “unlaw'ful sexual inter- 
course”. “Seduced to illicit intercourse” means “in- 
duced to surrender or abandon a condition of purity 
from unlawful sexual intercourse.** Therefore an accused 
cannot be convicted of the offence under S. 366 unless 
it is proved that the girl was leading a life pure from 
unlawful sexual intercourse at the time when the kidnap- 
ping took place. It is not necessary to prove that the 
g«rl has never at any time surrendered her condition of 
parity from unlawful sexual intercourse. She may have 
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surrendered it in the past, and thereafter have resumed 
a life of purity. On the other hand if she is already 
leading a life of indulgence in unlawful sexual intercourse 
at the time of the kidnapping, it cannot be said that she 
was kidnapped “in order that she might be seduced to 
illicit intercourse” within the meaning of the seLtion In 
such a case the accused could not have kidnapped her in 
order that she might be led astray in conduct, or drawn 
away from the right course of action into a wrong one, 
because she was already astray, and was pursuing a 
wrong course at the time of the kidnapping. (Oase-law 
discussed.) {^Lort Wtlltams and Me Nat 
SHAHE13AU V, Empkror. 60 Cal. 1457-1933 Cr O. 
1268(21-147 I.O. 79-6 R.C. 289 = 35 Cr.L.J. 307 
= A.IR 1933 Cal, 718. 

[Same case reported also as Taki Mta v. Emperor,^ 

S. 366 — ConUruetton — Seduce** — Meaninf[ of 
— If applies only to first a'^t of illicit intercourse. 

“Seduce'* in S. 366, intans enticing or tempting. It is 
used in the general sense and not in the limited sense of 
committing the first act of illicit intercourse. S. 366 
would therefore apply to a person who has had sexual 
intercourse with the kidnapped girl even before the 
alleged kidnapping takes place, and such a person can 1)0 
charged under the Section. It is the illicit nature of the 
intercourse for which the kidnapping or abduction takes 
place that constitutes the aggravation of the offence and | 
not the priority in point of time of such intercourse. 
^Divatia, y.) Emperor Lakshman Hala. 69 
Bom 652 = 153 IC. 1048- 33 Cr.L J. 1509 = 8 R.B 
149 = 37 BoittL R. 176 = 1935 Or.C 490 = A.I R 1936 
Bom. 189. 

-S. 366 — Const rnetton — '' Seduciion " — Mean:ny[ 

— Woman who has already surrender ed her chastity — 
Abd net 1 0 H of — Offi’H '•e . 

There can be ‘seduction'* within the meaning of 
S. 366, even in the case of a woman who had at one 
time surrendered her chastity, provided that at the time 
of the adduction she had returned to a life of chastity. 
“Seduction" does not metn “inducing a girl to surrender 
her chastity for the first time.” Xsuhhedar, A J.C.) 
Local Government v IUliram, etc. 160 1.O. 
255-37 Cr.L.J. 270=8 R.N. 169 = 18 N.L.J. 49. 

“"""S. 366 — Construction — f'‘Will " — Reference, 

The ‘will’ referred to in the first part of S. 366, means 
the will of the gill and not the will of her guardian. 
Where the Judge said “the girl being a minor can have 
no will of her own in law' and that in law her will was 
preaumed to be the same as her guardian’s will,” 

//z'/i/, that there w'as a misdirection to the jury vitiat- 
ing the trial. {Lord Williams and Patterson^ J /.) FUL- 
CHANI) TKPRI WALLA ?>. EMPEROR. I.R, 1932 Cal. 
382 = 137 I.C. 819 = 33 Cr.L.J. 612 = 36 C.W.N. 49- 
A.l.R. 1932 Cal. 442. 

S. 366 — Essentials of offence. 

Under S. 366, I.P. Code, the o'lject of the abduction 
must be an enforcement or compulsion or seduction to 
illicit intercourse. The section is inapplicable to a case 
where the idea of the accused is to bring such influence 
to bear on the woman or her family that a certain case 
which is pending ugainst him would be withdrawn or 
seriously prejudiced. {Kendall., /.) NaRAIN v. Em- 
peror. 155 I.C. 662-36 Cr L J. 826 = 7 R A. 969- 
1935A.L.J. 670 = 1935 A. Cr.O. 143 = 1935 A.W R. 
695-1936 Cr.O. 664 -A.l.R 1935 All. 666. 

■ ' ' Ss. 366 and 366'A — Essentials of offence^ 
Abduction of married woman. 

The essential ingredient of an offence under .S. 366 or 
S. 366-A is that the accused intended or knew that it 
was likely that the abducted woman might or would be 
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compelled to marry a person against her will or that she 
might or w'ould be forced or seduetd to illicit inter- 
course. An offence under S. 366 is not committed 
where a married woman is abducted from her husband’s 
home. {Btsheshwar Nath and Nanavutty, J J.) EM- 
PEROR V. Parao. I.R. 1933 Oudli 77 = 141 I.C. 741 
= 34 CrLJ. 220 = 9 O.W.N. 1181=1933 Cr.C. 86 = 
A.l.R. 1933 Oudh 46. 

S. 366 — P.ssentials of off'ence — Intention to take 

away. 

In orrler that an offence under S. 366 may be proved 
it is necessary to show that the giil or woman had been 
kidnapped or abducted fiom lawful guardianship. A 
man who commits sexual intercourse with a girl in a field 
near her ow'n house without having any intention of 
taking her aw'ay with him is not guilty of an offence 
under S. 366. {Pul/an. /.) Empekor z >. AhijUL. 

1932 A.L J. 776 = 13 L R. 140 (Cr.) = 34 Cr.L.J. 100 
= 141 I.C. 127= LR. 13 All. 127 = I.R. 1933 All. 59 
= 1932 Cr C 698 -- A.l.R. 1932 All. 680 

-Ss 366 and 511 — Following a girl in motor car 

— Attempt to snatch her gold chain — Offenced under 
S. 366/511. See Cr. P. (’ODE. SS. 436 AND 437. A.I R. 

1933 Rang. 214. 

S 366 — Gist of offence — Intention of accused. 

The intention of the accused is the basis and the 
gravamen of an olfence under S. 366. In consideiing 
whether an offence has been committed under this sec- 
tion, the volition, the intention anti the conduct of the 
woman are nihtl adrem e.vcept iit so far as they bear 
upon the intent with which the accused kidnapped or 
abducted her. If the accused kulnaj^ped or abducted 
the woman with the necessary intent, the offence is 
complete whether or not the accu'-ed ‘Succeeded in effect- 
ing his purpose, and even if in the event the woman in 
fact consented to the marriage or the illicit intercourse 
taking place. {Pa^c, C, I)as^ Mya Bu, Brown and 
Dankley, //.) KHAT.Il.UR RAHMAN EMPEROK. 

llRang. 213= I.R. 1933 Rang. 81 = 143 I C. 872 = 
34 Cr.LJ. 696 = 1933 Cr C. 673 (2)= A.l.R. 1933 
Rang 98 (F.B ). 

S. 366 — Ktdnappins J^ert from lawfiti guar- 
dianship of husband — Proof of mai riage — 'Duty of 
prosecution. 

In a charge of kidnapping a girl from the lawful 
guardianship of her hiisbarnl, it i-i the duty of the prose- 
cution to prove a binding and legal maiiiage between 
the girl and her alleged husband. If no maiiiage is 
proved, the prosecution will fail. {Kendall, J.\ MST. 
Wasima Emperor. 166 I C. 914 = 8 R A 56 = 36 
Cr.L.J 1031 = 1935 A.W.R 616 = 1935 A.Cr.C. 116 = 
1935 Cr.C. 592 - A.I R. 1936 All. 566. 

— S. 366 — Offence — Criminal intent — If essential. 

Mere abduction without criminal intent of one of the 
kinds specified in the Penal Code i> not recognized as an 
offence, {Abdul Rashid, J ') NURA v. EmperOR. 
151 I C. 741 ( 2) = 7 R.L. 191 - 35 Cr L J. 1386 = 1934 
Cr C. 458 = A.I.R. 1934 Lah 227. 

S. 366 — Offence under — Absence of marnacte — 

Duty of prosecution to pro7>e. 

When the law presumes the aftiimative, then the 
negative is to be proved. Thus w’heie it is admitted by 
the complainant th.at there had been sexual intercourse 
betwreen a man luul a w’oman, the mere cohabitation 
affords an inference of greater f)r le;>s strength that a 
marriage has been solemnized between them. The law 
therefore presumes against vice and immorality and on 
this ground the presumption is strongly in favour of 
marriage. Hence under 8. 366, it is for the prosecution 
to prove the negative of this presumption, viz., that the 
man and woman were not martied. {Ferrers, J.C. and 
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A.y.C,) Sultan if. Empkror. 28 S.L B. | 
285-151 10 984 • 7 R.S. 74-1934 Cr.C. 960 = 36 | 
CrL.J. 62(2}- A I.R. 1934 Sind 119. i 

S. Z^^—O/fc'Hce under — Utndu brother getting \ 

sister mart ted without mother* s consifit. 

Under the fliridu Law, the eldest biother uf a girl is 
the jxi'-on vvho has the light to iii range for her marri- 
age, if tilt' failier is not alive. His right is superior to 
that of a mother. He eannot, therefoie, be convicted 
uraler S. 3b6, I I’, (’ode, f(jr getting his ^isici niarrierl 
without the niothei’s const nt, merely because the giil 
aftei u arils sci>s that she w'as not a consenting paity. 
(.l//sop, y.) NEK Kam If. KMPtROR. 158 IC 1047 = 

8 R. A. 363=36 Cr.L.J. 1498-1936 A Cr C 200 = 
1935 A W.R 939-16L.R. 62 (Cr )- 1935 Cr.C. 1137 
= A.I.R. 1935 All. 920. 

S. 3G6 —Offence under — A^e< d for proof of di\ cit, 

Theie must be smne iclialile and conviiuing evidence, 
fioni which It can be unmistakably inferred that a pei- 
son has b* cn gudty of dtetitful toruluct bcfoie he can 
bfionviitcd limit I .-s. 366 for abdiuting a woman with 
the intention, kiKiwh (Ige or puipose mentioned theitin. 
(^Ai^ha fliiidaf , y ) UmRA r-. KMPKHOU. I.R 1931 
Lah. 1.33 129 I.C 197= 32 Cr.L J. 258-32 P L R. 

101-1930 CrC. 1185- A.I.R. 1930 Lah. 1024. 

S 3G6 — Offente uiuiei — Proof of ae^e of gul — 

Onifs of pt osci utton. 

In a pioseiutKai for an offence iindci S 366 it is for 
the pi osti ulion to csicddush that the girl wasundei 16 
years of age [IWilkir, y.) NA'IHU v. KmpkkOK. 

I. R. 1931 Lah. 800 =133 I.C. 5G0- 32 Cr.L.J, 1011 
(2) -32 P.L.R. 98-1931 CrC. 641-A.T.R. 1931 
Lah. 401. 

-S, 366 — RemoiHil of minor dausthter from 

fathiP^ (Ustody by mother and accused to have girl 
mat lied aeioind hn wish. 

A mothti t anniit have the custody of her minor 
cliihlren adversely to that of the fathei and ordinaiily 
the ( u^tody of the nmtliei is the custody of the father. 
Ilfih c W’heif tlie niolhei and the accused take the minor 
dauglitei fiom tlic f.ither in ordei tomairy het without i 
the fathei’** consent and against hi'' wish, the act 
amounts to taking out of the keeping of the lawful | 
guai dian''liip of the fatlier and the accu'-ed ts giulty. 
A. I. R. 192.S r. 578 and 8 (A 069, Kel on ; 1 W. K. 1 
3*18, {iVauivuity, /.) HULLA v. EmPEKOR. 

6 R O. 297 1931 Cr 0. 259 =147 I C. 670 = 35 Cr.L. I 

J. 469 11 O. W.N. 30 - A I.R. 1934 Oudh 89. 

S. 366-A — Construction — '‘Induces' — Meaniny^ . 

of. 

To induce means “to lead into.*’ It connote', a 
leading of the woman in .some diiection in which she 
would not ntlieiwist have gone. Theie must be a | 
change of min I c.iuseil by an e.xteinal pie''sure of some ■ 
kind. (/'< / f .C . and O'^ul/tran, A. f.C ) \ 

Ai.t.-vKAKUio 7' K.mpekor, 152 IC. 1061-36 Cr. I 
LJ 231(2) 7 R.S. 110-1934 Cr.C. 1266 = A.IR 
1934 Sind 164. 

■ -S SQG A— Continuin o/fence —Porum for pi o 

^lC tit ion. I 

An otfence undei S. 366-, \ is* a continuing otfence. i 
V\ hire the offence and abetment ate committed at ' 
dilbteiu [ilaios by the p.ii ticipants the accused may! 
be jointly liied in the plaie wheic the offence was first 
committed. y. and Stii, y) EmpeROR j 

Nanhua Dhimar. 53 All. 140 = I.R. 1931 All. 358 I 
-131 IC 246 32 CrL.J 690 (2)-12 LR* 18 
(Cr.) = 1930 A.L.J. 1485 = 1931 Cr.C. 127=A.I.B. 
1931 All. 55. • 
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— — S. 366 A — Offence under— Accused believing that 
girl was unmar t ted— Effect . 

The absence of evidence that the accused knew that 
the girl was married would not affect his ciiminal liabi- 
lity. (Agha Haidar^ /.) KFSAR MaL v. EMPEROR, 
IR 1932Lah. 512-138T.C. 597-33CrLJ 675 = 
33 P LR. 727 = 1932 Cr.C. 719 = A.I.E. 1932 Lah. 
665. 

"S. 366 A — Offence under — Inducing girl le^ 

tzo>eti Xt and V6 to leave residence — Object being illicit 
intercourse. 

The person who induces a giil of an age between the 
years of 16 and 18 without force or fraud to go from 
anyplace with the intention that she will have illicit 
' intercourse with himself does not commit any offence. 
Ti e new sti tion however makes it an offence in the 
cn‘'e of ‘'ucli giil it she is induced by a peison to go 
, fiom any place with intent that she may be or knowing 
that It is likely that she will be forced or «ei1 need to 
j illicit intercour.'C with another person. {Rankin, C.y. 

and Crs'tAlo. y.) ABB^^S HAHA R A ?' KMPEK(^R. I.R. 

I 1933 Cal 261 ---142 I C 308 = 34 CrLJ 341 = 37 C. 

' W.N. 317- 1 933 CrC. 498 = A.IB. 1933 Cal. 362 

S 366 A — OfTtfue nn iet — When com pi it e. 

The offence under S. 366- A is complete w’hen the 
, accu'*ed have induced the minor lo leave her place and 
what happens subsequently doe*' not constitute a fiesh 
-offtnie. ( Aitha flatdar, /.) KeSAR MaL v EMPE- 
ROR. I.R 1932 Lah. 512 -138 1 C. 597 = 33 CrL.J. 
673 = 33 P.L.R. 727 = 1932 Cr C. 719 - A.I.R. 1932 
I Lah. 565. 

Ss. 366-A, 372 and 37^— Order retfatdtng 

custody of minoi i;til after trial is oi>ei — yurtsdtetion. 
Where the Sevsion^ Judge acctpled the majority 
verdict of not guilty given by the jurors in resjiect of 
the offences alleged to have been committed by the 
aicused of a minor girl and purporting to act under his 
inherent powers pished an i rder thut ^hc should be kept 
in a Refuge or Home till the legality of her maniage 
either w itii the complainant or the accused was esta- 
blished in C’lvil C’ourt 

field, that theie was no justification for such a direc- 
tion aftei the trial was over and the order made was 
vv holly without jurisdiction. {Guha and Bartley, yy.) 

Kher vSiNGti Hari Punjabi. 152 I C, 973-36 
Cr.LJ 231 (1) = 7 R C. 338 -38 C.W.N. 1211 = 
1934 Cr C. 1161- A.I.R. 1934 Cal. 756. 

Ss 366- A o*ad 498 — Prosecution and charge 

under S. 366- A — Hu-.band giving evidence though he 
gave no compl.iint — Conviction under S. 498, bad. See 
Penal Code. Ss. 4% and 366.A A.I.R. 1933 All. 
626. 

S. 368~( 'onvitUon under — Proof required. 

To sustain aionviclion under S. 368, T.P. Code, it is^ 
not enouah lo •'how that the accused was concealing or 
confining In his hou^^e the giil who w’as kidnapped or 
abducted. It must further be moved that he knew that 
she had 111 en kidnapped or abducted. {Kendall, /.) 

Khazxn SinCiH V. Emperor. 157 I.C 168-8 R.A. 
126-38 Cr.L.J. 1089-1935 A. W.R. 788-1935 A. 
CrC 156. 

S. 368 — ' Knowledete'' — Mi antng. 

Knowledge nieans the state of mind entertained by a 
person wdth regard to existing facts which he has him- 
self observed or the existence of which has been com 
municated to him by P'^rMins whose veraiity he has no 
reason to doubt. Held on the facts that knowledge 
could not be inferred. (Riza and Smith. //) EMPE- 
ROR Zamin. 1932 Or O. 60 - 136 I.C 243 = 33 Cr. 
L.J. 275 = I R. 1932 Oudh 99 = 8 O.W.N. 1326 -A. 
I.B. 1932 Oudh 28. 
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"S. 368 — Wrongfully concealing kiinapped gtrl 

for forcing her to illicit tnterconrse — Offence^ tf exclu 
sively triable by Court of Session. 

An offence under S. 308, I.P. Code, is not exclusive 
ly triable by a Court of Session even though the prose- 
cution case is that the kidnapped or abducted giil was 
wrongfully concealed for the purpose of forcing her to 
illicit intercourse. No doubt, in such t ilCllm'^lances, 
the accused would be liable to punishment in the same 
manner as an accused under S. 306, I.P. Code, an 
offence under which is exclusively triable by a ('unit 
of Session. Hut the words used in S. 368 aie ‘^hall 
be piinishtd in the same manner” anrl not “shall be 
tried and puni''he(l in the same manner”. {/Sat pm ^ / ) 

Saknam Singh y. Empkkor. 152 I.C. 550^36 Cr. 
L J. 117 = 1931 A LJ. 1231-1935 CrO. 105=7 R. 
A. 360 =4 A.WR. 949 = A.IR. 1935 All. 63. 

S. 372 — Scope — Selling woman as misti'tss — 

Offence tf constituted, 

S. 372 penalises the selling of a woman under the age 
of 18 years with intent that such person shall be em- 
ployed or u^ed for the purpose of prostitution or illicit 
intercourse. To sell a woman as a mistress comes 
within the section as th.it is an irnmor.il piirpo''e. 
{/lennet^J,) GiRDHARI KMPEKOR. 6RA 616 = 

147 I C. 1102 -35 Or L.J. 571-“ 1934 Cr.C. 408 = A.I. 

R. 1934 All 324. 

S. 373 —Age of girl — Sti ict proof by prosecu 

lion. 

On a charge under S. 373, it is incuinlient on the pro- 
secution to prove beyond a sli.ulow of doubt that the 
girl is under the age of 18 years, {foil Williams' and 

S. /C. Chose, //.) Hhola Sardar <7. Empkror. 138 
1.0.111=33 Cr.L J. 653 = I R. 1932 Cal, 414-= 35 0. 
W.N. 316 = AIR. 1932 Cal. 417. 

S 373 — ''Obtains possession** — Meaning of. 

To bung a ca^e within S. 373, possession need not be 
obtained fiom a third party. A person who steals a 
minor girl under eighteen years of age with the itquisitc 
intention should be held to have obtained pos''e''Ni,)n of 
such minor vvithin S. 373, 45 Bom 529, Poll.; 5 M II C. 
K. 473 (PMh), Di'S. from, {/leaiimcnt, C.J. sind 
/^arlee, J.) PMPEROR 7l BHAG ChanI). 68 Bom 
498 = 1511.0 877=7 E.B. 89-=35 Or L J. 1437 =86 
Bom L.R. 379 = 1934 Cr.O. 651 = AIR 1934 Bom. 
200 . 

S. 373 — * Possession* — Miamng of , 

Possession in S 373 imiicates possession with a 
power of disposal. It is something more than such 
possession as is obtained for tlie purpose of a siiigit* act 
of sexual intercour>e Where, however, the girl had 
been in the complete control of the accused for a week, 
the accused had posse'^sion of the girl within the mean 
ing of the section. 5 M.II.C.K. 473 (F.H.), Kef. {Beau 
mont, C J . and Parlee, /.) P'.MPKKOR v. BHAG- 
CHANT). 58 Bom. 498 = 151 I.C. 877 = 7 R B. 89 = 
35 Or L.J U37 =36Bom.L.R. 379 = 1934 Cr.C. 651 
= A.I.R 1934 Bom. 200. 

S. 376 — Age of girl — If material — No sugges- 
tion that sexual intercourse 7uas with girVs consent. 

In the ca5?e of an offence under S. 376, where there is 
no suggestion that the sexual inteicourse was with the 
consent of the giil, the question whether she is over or 
under 14 years of age is not of vital importance. 
{/Cenlill,/) Harihak z/. Emperor. 1.57 I C 147 
= 8R.A. 111 = 36 Cr.LJ 1095(2)=1935 A.W.R. 
597=1935 A. Cr.C. 123 = 1936 Cr.C. 595 = A.I.R. 
1935 All 590. 

S. 376 — Attempt to commit rape — Boy of ten, tf 

can be convicted. 


PENAL CODE (1860). S. 376. 

A boy of ten who has attained sufficient maturity of 
understanding to judge the nature and consetjuences of 
his conduct can be convicted of an attempt to commit 
rape. A.I.K. I9l8 L.B. 96 and 37 A. 187, Kel. on. 
{/Junkley,/) KmPEROR Z' NGa NyUN. 169 IC 
450 = 1935 CrO. 1116 = 37 Cr.L.J. 94 -=8 R R. 267 = 
A.I.R. 1935 Rang. 393. 

— Ss. 376 and 511 and S. 354- ‘Attempt at tape 
— /Prevention by intervention of other people— Offence. 

The accused got hold of a giil and attempteil to have 
inteicouise with her. 'fhe giil resisted and her screams 
attracted other people and on theii arrival, the accused 
r.in away. 

l/eld , ih »t the accuseil w.ix guilty id an oift nee under 
S. 376/511 and not nu rely of a ‘pu paratirm’ under 
S. 354, of the Pen.il (?o(le. {Tek Chand. J ) BhaRTU 

Emi’KROK. 34 PL R. 832 = 147 I C. 560 -6 RL. 
420=35 CrLJ. 432(1) = 1933 Cr.C. 1616 (1) = AI 
R. 1933 Lah. 1002(1). 

Ss. 376 and 511 — Ai tempt to commit rape — 

/Proof of offence. 

In a pro^eCllllon under S. 376 5l I, I. P, Oxle, for 
attempting to commit rape on the i omplain.int, it is un- 
safe to convict the accused on the testimony of the pio- 
vt^ution witnesses who c.iniiot be ch .u .icterised .is itn- 
paitial wit^e^ses espe ci.illy W'hen the prosecution version 
of tlie fact"! IS iinpossiiile aiul no maiks of iniury are 
found on the person of the complain-int who is a woman 
of loose morals. {Iqhal .4/tniid, /.) jKEW\Nr/. 
Empkkor. 1935 A.W R. 1404 = 1935 A Cr.C. 299. 

S. 376 — Chile ge of rape — Mednal CA imin ition 

of tompl-unant — Duty of polue o//iier — C\ mpfiinant*s 
omtssun to offer herself for examination — /^(ftt. 

When a charge of rape is made it is the duty of the 
police ollicer before whom the woman alleged to have 
i)een raped is produced to ask her whetiui she was 
willing to submit to a medical examination, altliongh it 
may lie doubt fnl whether such an examin.ition would lie 
of any v.due after several days of the nci'iirience in the 
case of a w'oman who had borne .several children. 'I’lie 
fact that the woman does not ofb’r lieist If foi mcilic.d 
examination cannot weigh ag.iinst her, in a rh.nge 
against hei for making a faKe charge* nndei S. 211, I I*, 
('ode {Crille, O.y.C . and /Pollock, A./.C.) I.OGAI. 
Government zc .m i\ (ii/ji. 1935 Cr. C. 339-=i7 
NLJ. 189-= A.I.R 1935 Nag. 69. 

S 376 -Charge for sexual offence — Pzidt/tce. 

In ca^es arising out of a sexual matters when i harges 
aie made against a man by a woman, it is d.ingerous to 
convict upon her evidence. The jury should leijuire 
coriol)oration of her story befoie they biing in a vcrdiit 
of ‘guilty*. The kind of corrobor.ition reipiiied must be 
indtpendont evidence. The statement of a witne'^s that 
he saw the giil coming out r)f the house of the accused 
weeping may be relied on as corroboration, {fort 
Williams and M (' . Chose, JJ-) NUR Ah MED v. 
Emperor. 155 IC. 684 = 1934 Cr C. 23 7 R.C. 
600 = 36 Cr L J. 796 = 62 Cal. 627 = 38 C W.N. 108 -- 
A I.R. 1934 Cal. 7. 

S. 376 — Consent of minor girl — Effect. 

A man who has intercourse with a minor girl even 
with her consent is guilty of an offence undei S. 376. 
{Pul/un, J.) Emperor z/. ardue. 141 I.C 127 = 
I.R 1933 All. 69 -= 34 Cr L J. 100 = 1932 A.L J. 776 
= 13LR. 140 (Cr.) = 1932 Cr.C. 698 = A.I.R. 1932 
All. 680. 

S. 376 — pAndence — Statement of girl raped — 

Need for corroboration. 

In a case of rape, it is the duty of the Judge to warn 
the jury not to accept evidence of the girl raped unless 
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tliey find that it is corroborated in some material parti- 
cular implicating the accused. He should also tell them 
that if in spite of his warning they come to the conclusion 
that they believe the girl and think the accused guilty, 
then they have the right to convict him on her uncorro- 
borated (evidence. In sucii cases before a jury are justi- 
fied in accepting the testimony of the complainant, they 
should be satisfied that she is a witness of truth and if 
they find tliat she is a person of bad or loose character 
they ill be reluctant to accexjt her evidence, 
Wtlltam^ and Hinderson, JJ) SURENDRA NA'IH 
Has V. Kmpi kok 1933 CrC. 1493=147 10 999, 
r2>-6RO. 381 = 35 Cr.L.J. 608 = 38 O.W.N. 62 = 
A I.R. 1933 Cal. 833. 

. „ ■ g 370 — Offence undet — Proof— Solitary state- 
ment of complainant — Conviction for rate — Whether ' 
conviction for adultery can be substituted for. \ 

A c mviction for the offence of jape cannot be support 
ed upon the solitary statement of the complainant, j 
namely, the \\oman alleged to have been raped. A con- 
viction for adultery cannot be substituted for a con vie • 
tion lor rape. {Nanavutty^ J f) HaJI v. EmpeROR. i 

I.R 1933 Oudh 163=1431.0. 73 = 34 Cr.L.J. 496 = 
10 O.W.N. 107 = 1933 Cr.C. 318-A.I.R. 1933 Oudh 
163. ^ I 

S. ^lQ~~0/fcnc under — Proof — Uncorroborated : 

testiviony of ^iil. 

In (lie .ib^cjice of any conoboi ation, it would not be 
propel to convict a person under S. .'^76, on the bare 
testimony of the girl alleged to have lieen raped. {Dm 
Mahomed,/) AMAR SlNdll v. EMPEROR. 153 1. 
C. 894 -1935 CrC. 7 = 7 RL 470 = 36 Cr.L.J. 428 = 

35 P.L R. 638 -- A I.R. 1935 Lah. 8. 

— S. 37Q— Sentence— O^cfiiC committed with great 

brutality — K xempUv y punishment, 

Whert' the act of the accused w’as an extiemely high- 
hamled one and they were armed with deadly weapons 
and liy a show of brute force they overawed the girl and 
diagged her aw'ay practically at the point of the gun to 
some remote hills and raped her in circumstances of 
gieat biutality, 

/A7(/, that exemplaiy punishment should be given. 
.‘Sentence enhanced from thiee to fi\e years’ rigorous im 
piisonment (Agha I/aidar, y.) MlAN (lUL 7j Km- 
PKROR. IR 1932 Lah 422 = 138 I.C 191 = 33 Cr. 
L.J. 664- 33 P.LR. 679 = 1932 Cr.C. 621 = A.IR. 
1932 Lah. 483 

'S 376 — Vulval penetration — Sufficiency. 

Vulval peneti ation with or without violence is as 
much rape as vaginal penetration. It is not necessary 
that the hymen should be ruptured in every case. The 
statute merely requires medical evidence of penetration 
and this may occur and the hymen remain intact. (Dm 
Mahomed, J.) MT. JANTAN v. EMPEROP. 36 P L.R. 
36=1931 CrC. 1125 = 153 I C. 218 = 7 R.L. 404 = 

36 Cr.L.J. 310 - A.I R. 1934 Lah. 797. 

S. 377 — Attempt to commit sodomy — Offence — 

Requirenitnts. 

The offence made punishable under S. 377, requires 
that penetration, however little, should be proved 
St i icily. Thus an attempt to commit this offence should 
be an attempt to thrust the male organ into the anus of 
the pasMve agent. Some activity on the part of 
accu'^ed in that particular direction ought to be proved 
strictly. A mere preparation for the operation should 
not necessarily be construed as an attempt. Where 
there was an intention on the part of the accused 
to satisfy his lust by a carnal intercourse against the 
order of nature and he made every prepartion to satisfy I 
that lust, but before he could thrust his organ in he I 
spent himself 
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! Held, he had not done any act which might be 
, construed as attempt to commit the offence of sodomy. 
{Mehta, A.J.C.) NOWSHIRWAN IRANI v EMPEROR. 
28 SLR 330 = 7 R.S 189=166 I.C. 436 = 36 Cr.L. 
j J. 718 = 1934 Cr.C. 1411 = A.I.R. 1934 Sind 206. 

j S. 377 — Compliance — Duty of Court. 

1 All Subordinate Com ts should comply fully and care- 
; fully with the requirements of S. 377. Every officer, 
who has a judgment to write, will do w’eil to set forth 
the points for decision in such shape that at a first 
glance it may be apparent lioth to himself and also to 
any appellate tribunal that nothing which is material 
has been ovei looked. {Frrers, /.C. and A^tone, A./. 
C.) Udharam 7 /. Emperor. 1R. 1932 Sind 170 = 
140 I.C 23- 33 Cr L.J. 900=1932 Cr.C. 587 = A I. 
R. 1932 Sind 143. 

S. 377 — Piosecution under — Complainant shown 

to be willing party to offence — Conviction on uncorro- 
borated testimony of — Sustainability. See Evii^ENCE 
act, ss. 14-1, ILL (^) AND 133. 61 C.LJ. 583 = 

39 O.W.N. 1061. 

S. 377 — Sentence. 

Sodomy is one of those offences for which there can 
be hardly any extenuating circumstances; and even if so, 
it cannot justify an over-lenient sentence of 4 months* 
rigorous impiisonment. Ordinarily such lases are 
committed to the Sessions (’oiiit so that the accused 
might receive condign punishment, the pow'ers of a 
Fust Class Magistiate being restricted to giving only 
tw'o years. In the present case, having regard to S. 439 
{tti)t Cr. P. Code, the High Court felt constrained to 
lin.it its pow’fcrs and enhance the sentence to two years* 
rigorous impiisonment. {Ferrers, JC. and Mehta, A. 
J.C.) Emperor v. Mahomed Yousie Mahomed. 

I R. 1933 Sind 131 = 143 I C 605 = 34 Cr.L.J. 618 = 
1933 Cr C. 216 = A I.R. 1933 Sind 87. 

S 377 — Unnatural offtiice — Sexual intercourse 

with animal. 

Where the accu.sed w^as pioved to have had carnal 
intercourse by placing his penis inside the nostril of a 
bullock, 

Held, that he was guilty of an offence under S. 377. 
{Ahlitr Oadtr, J,') KHANDU ?/. EmpeROR. 150 I.C. 
320 = 6 R.L. 861 (1) = 96 Cr.L.J 1096 = 36 P.L.R. 73 
- 1934 Cr 489 = A I B 1934 Lah. 261. 

, -S. 378 — Absence of bona fide claim— No finding 

I as to absence of belief of right — Conviction — Sustain- 
j ability, 

I The accused had no bona fide claim of right, but there 
I was no finding that they diil not bona fide believe that 
I they had such a bona fide claim. 

i Held, that the accused were not guilty of theft. A.I. 
j R. 1917 Cal. 648, Foil. {Lort Williams and Jack, 
i//) Ma’ii Lal I)E 7/. Emperor. 169IC36 = 8B. 
iC. 256 = 1935 Cr.C 1117 = 37 Cr.L J. 1 = 1935 Cr.C. 
j 1117 = A.I.R 1936 Cal. 675. 

I S. 378 — Essentials of offence — Dishonest inten- 

I tion — Intention to convert to one’s own ii'-e not necessary, 
j See Penal Code, S. 24. A.IB. 1931 Pat. 337 (2). 

I S. 378 — Jungle tn Dhalbhum estate in Patna — 

; Raiyat paying jungle dues and taking forest produce 
openly — No dishonest intention. 

Where a raiyat in the Dhalbhum estate in Patna has 
paid his jungle dues, and takes away forest produce 
from the jungle of the estate, outside the boundaries of 
the village for bona fide domestic and agricultural use, in 
the time-honouied manner withont permit and did so 
openly and not stealthily, there is no trace of dishonest 
intention to bring the raiyat within the purview of the 
definiton of ‘theft* in S. 378. In such a case the consi- 
deration of the expediency of preserving jungle is irrele- 
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vant and only tends to judicial error. {Macpherwn, J,) 
ISWAR Panj>a z'. ExMPEror. 1301.0. 806 = 32 Cr.L. 
J. 617-12 Pat.LT. 577-1931 Cr.C. 227-A.I.R. 
1931 Pat. 99. 

Ss. 378 and ^1^ -Offence — Ingredients — /Re- 
moval from temporary possession — Revenue Inspector 
holding up and detaining carts of fuel ivithout license 
under mahazar and sending to Amildar in charge of 
village officials — Foicible diiving away of carts — 
offence. 

Accused were driving carta loadcvl with full. A 
Revenue Inspector along with the village Patel and other 
village otticidls detained the carts, as the fuel under 
transit was not covered by licence, under a mahazar and 
sent the carts with a lepoit to the Amildar in charge of 
the village servants. When they were thus being taken 
to the Amildar, accused foicibly diove the carts away 
in spite of protest by the village servants. 

If eld ^ that the act of the accused in diiving away the 
carts amounted to theft punishable under S. 379, 1. P. 
Code, as th:; removal was from the lempoiary and law- 
ful custody of village stivanis, and as the intention of 
the accused in so removing mu'-t be deemed to be 
prtma facte dishonest. (^Sfuinkaranarayana Rao^ J.) 

Gangi Keudy V. Government of Mysore. 13 
Mys.L J. 244 = 40 Mys H C.R. 119. 

S. 378 — Offence under — /Property in crops not 

passing from jiid gmentdehtor — Removal of produce^ if 
punishable. 

Where attachment of movable crops is made meiely 
by beat of dium and the piocedute pj escribed by O. 21, 
K, 44, P. Code, is not followed, the pioduee cannot 
be deemed to have passed fioin the possession of the 
]udgmenl«debtoi into the possession of the Court. If, 
theiefuie, the judgment (lebloi’s relatives cut and re- 
move on behalf of and with the consent of the judg 
ment-debtor such c rops, they (annot be hekl guilty of 
theft. {^PfiamtulUih, /.) Kam SakaE SlNGH v. 
Emperor. 1R, 1931 All 203 = 32 Cr.L.J. 437- 
129 I.O. 715 =1931 Cr.C. 208 = A.I.R. 1931 All. 142 
( 1 ). 

S. 379 — Assertion of limited ri i^ht to propei ty. 

A man nia} Iji guilty of theft even if he be assert- 
ing a light to projxity which be believes to be a valitl 
light, lie will Lomiiut theft, if in tiie assertion of such 
right he does something which he know's that he has no 
right to do. For example, if the accused, on his own 
showing, was only entitled to a 12 annas share but he 
removed the entire produce, he is guilty of theft of the 
4 annas shaie. A.l.R. 1928 Rang. 113, Ref. {Ferrers^ 
J. C. and Mehta, A, J. CO JiANDALSHAH ec Empk 
ROk. IR 1933 Sind 106- 142 I.C. 684 = 34 Cr.L.J. 
366 = 1933 Cr.C. 218 = A.l.R. 1933 Sind 90. 

■ ’■■■“S. 379 — Attachment of buffaloes under decree — 
Rescue of buffaloes from amin's custody by real o 7 vuers 
— IVo offence. 

Where certain buffaloes were attached under a decree 
by an amin and handed over to two persons on their 
furnishing security and the respondents rescued the 
buffaloes and it w’as found by the Court that the latter 
in fact belonged to the respondents and not to the judg- 
ment debtoi, 

Held, that the lespondents were not guilty of theft. 
48 A. 368, Not Foil. {Curgenven, J.) RamasWamv 
Naicken V, Oandakaran. 1933 M.W N. 110 = 38 
L W. 876 =1933 Cr.C. 1617=147 I.C. 738 = 6 RM. 


After the auction-purchaser, at a lent execution sale, 

, of a holding took delivery of possession, the accused cut 
5 and removed ceitain bamboo clumps standing on the 
[land and contended that the dtliveiy of possession of 
I the land did not pass the right to possession over mov- 
\ able propel ty on the land, 

I Held, that when the purchaser-complainant acquired the 
; land, he acquireil the bamboos also and that tlie accus- 
ed were properly convicted under S. 379. (Row/and, I.) 
J.AGMOHAN Singh ?>. Emperor. 142 I 0. 604 = i 

R. 1933Pat. 161 (l) = 34 0rL.J. 365 = 13 Pat L.t’ 
519 = A.I R. 1932 Pat. 344. 

S. 379 — Bona fide Jaim — Rcmc va! of property 

— Claim unfounded in law. 

The nmioval of piopcrty in the asset tion of a bona fide 
claim of right, though unfounded in law and fact, dOes 
not constitute theft, although a colouiable pretence to 
obtain or keep possession of pioperiy would not avail as 
a defence. Whelhei a claim is bona fide or not must be 
I determined upon all circumstances of the case and a 
Couit ought not to convict unless it holds that the claim 
I is a mere colourable pietence {Peirers, /. C\ and 
O'Sullivan, A. y. C.) BHUKAMNG r. Empekor 29 

S. LR 121=158 10. 282-36 Cr.L J. 1310=1936 
Cr.C. 494 = A.l.R. 1935 Sind 116. 

S. 379-- Bona fide claim— Interference from 

open a^t. 

Thefts are net always committed secretly. And bona 
//Vt’ claim cannot be infeired lium the fact that the 
accused acted openly while cutting the timber not owned 
by them. {Dhavie, /.) Shib Lal Das v. Emperor 
36 Cr.L.J. 120-= 162 I.C. 477 = 7 R.P. 202=1934 Cr.’ 
0. 1076= A.IR. 1934 Pat. 491. 

i S. 379 — Bona fide clatm—Unlawful act done in 

exercise of — Sentence, 

Where in asserting a right to some property which a 
person believes to be gcnjcl, he does something which he 
knows he has no light to do, e g., he takes the law into 
' his own hands and lenioves the propeity in question 
; from the possession of his opponent who claims the pro- 
, perty for himself, he is guilty of theft, though the 
; technical nature of the oftence may be taken into 
i account when passing the sentence. {Addison, J.) 

Ghulam Mahommad V, Empfrok. 6 I.R. (Lah ) 

I 19 = 144 10 718 = 34 CrL.J. 843(1)= 34 P.L.R 276 
= 1933 Cr.C. 737 = A.I R 1933 Lali. 481(1). 

S. 379— Charge under — Effect of fS. 34 — If 

makes distinct charge. 5’t'^ Benai. Code, S. 34. 14 

Pat. 226 = 16 Pat L.T. 380 = A I.R. 1936 Pat 263. 

S. 379 — Crops — Court sale — Symbolical delivery 

of possession to purchaser — Thiid parly in actual 
; possession — Removal of crops by pui chaser— Off- 
i ence — Plea of bona fide claim of right. See C P. CODE, 

; O. 21, RK. 96 AND 100. 39 O.W.N. 1306. 

I S. ^12— Crops — Removal of crops illegally 

i attached. 

I Where the attachment of crops is illegal by reason of 
1 non-compliance with the formalities prescribed by O. 21, 

I R. 44, C. P. Code, the property does not pass from the 
I possession of the judgment-debtor into the possession of 
i the Court and a peison w’ho removes the crops with the 
consent of ihs judgment-debtor cannot be convicted of 
theft. {Baipat, J.) Beni v. Emperor. 67 All. 660 
= 7R.A. 499 = 16310. 428 = 1936 A.L.J. 63=36 Or. 
LJ. 340 = 1936 A.CrC 14=1936 A.W.B. 69 = 1935 
Cr.C 267 = A.l.R. 1936 All. 214. 


388 = 35 Cr.L.J. 673 = A.l.R. 1933 Mad. 840 = 65 M. 
L.J. 732. 

S. 379 — Auction-purchaser of holding — Delivery 
of possess son — Effect of — Removal of bamboo clumps by 
persons formerly in possession. 


S. 379 — Crops — Theft of — Acquittal on the 
ground of pattis not having been demarcated — Question 
of possession not gone into — Validity of acquittal. 

The accused N and others had been convicted under 
I S. 379 for theft ot a crop grown by R on land included 
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in hia parity o( which he was in possession. The con- 
viction was set aside on appeal on the ground that the 
plot in question was in the pafit of A'. 

Ileldy that the accjuittal by the lower appellate Court 
was erroneous ^illce there had been an eailicr demarca- 
tion of iht^ paths of the complainant atul the accui.ed 
and the questions as to possession and who grew the 
crop not liaving been considered by the Court, the 
acquittal sijould be set aside and the case remanded. 
{Jamest /.) Ki^SHO PkaSAIJ SiNOH v. NaNDJI 
hlNiiH. 6 R.P.386(2) -147 10. 1017 = 35 Or L. J. 
637- 1934 Cr.C 671- A.I.B. 1934 Pat. 302. 

S. 379 — Lviderirc — Infotmation Itadihg to dn 

cm'cry of stohn ptoperty. 

When the only incriminating circumstance against an 
accu.s6d is that his infurination ltd to the discovtiy (jf 
stolen fl#SptTty f I om a place (a well) not belonging to 
him he cS^not be convicted either of being a ihitf or a 
receiver (S sudt n property. 'Ihe mere fact that the 
aigtij-ed had a jnevious conviction 20 years before or that 
he l)4id gone to the house of the comphiinant pievious 
to (h^house breaking “to sell mangoes’ in his piofes- 
sional loiinds is not at all a su-picious ciicumsiance to 
\Miiiant hi^ conviction. ^Subluaat\ Aj.Cf) MangaLYA 
KAGHO JC Kmpkivok. 6R.N. 164 =147 I C. 1188 --- 
35Cr.LJ 681 16N.LJ. 246 - 1934 Cr.C. 202- A. 
I.R. 1034 Nag 54. 

S 379— Fishing in private waters — Fish not in 

exclusive pjisesMon of complainant — N-vtine of offence 
— Not liable for theft hut uiulei S. 3 of Ikngdl I’livate 
Fisheiy Act. See IJKNGAL Acr FOK lUE Pkofec- 
TION OF FhSHINti IN I’KIV VIE WaTKK.S (U OF 1889), 
S. 3. 35 C.W.N. 455-= A.I.R. 1931 Cal. 358(1). 

-S. ZlSi—// ire pure /line — Paytticut of an tnstal 

ffV'nt 07>t rlooked and machine seized undo agru'mcnt — 
Mistake and no dtshvnest intention. 

Wlure the complatuanl had obtained a Singer Sew'ing 
Machine under a luie-piiichase agreement which provitl 
etl lliai in the evt-nt of th fault of p.iymeiu of an instal 
inent, the company vvouhl be entitled to retake p isse^sion 
of the in. u hine or its .LLCe-vn les and tin enipl jyees of 
the Company, oveilookmg the p lyment of an instalment 
due, li.ul sei/eti some of the pails of the mu hint* undti 
a bona fide mistake of fact, and were convicted under 
S. 379. 

Held, that as theie was no dishonest intention on 
ihcir part, the conviction should be set aside, (C\ C. 
Ghesr'^ A. C. y. ant S. A'. Ghosc. / ) MaHQMRD AbUUL 
KHOYEKz/ AsgijkKhxn. 6 R C. 487 = 148 1,0, 892 
--35CrLJ 761-=68 CLJ. 434. 

S. 379 — Laud lord — Riiiht to complain . 

A Uiullord has no right to prosecute in rt'-pcct of a 
theft of trtes in the pM^ses'^ion of his tenant {^Suu 
daram Chetty, /.) NxrARAfA MUDAblAKr'. D.MV.a- 
sigamani MiinAr.iAK. I.R. 1931 Mad. 641 = 131 I. 
C. 493-32 CrLJ. 767---1930 M.W.N. 914-1931 
CrC. 361-AI.R 1931 Mad 241. 

S 379 -Lanclloid and tenant — Trees in holding 

-Accused cutting and temovingat landlord’s instam e 
wittKuit consent of laiy.it -Ortence. LANDLORD 

AND TEN ANT — TkflI^s. 16 Pat L T. 891. 

-S. 379 — Occupancy it f/ant — Ctittinip of tiecs tn 

holdt n <f — Con in :ti on — Le^al t ty — Po ssessi o n . 

A ti nant was prosecuted at the instance of his land- 
lord fur theft of a bark tree apparently included in 
his holding. The accused pleaded that as the tree 
stood on his rat yah. he h.id a right to cut it and le- 
move the wood act ording to the village custom. 

Held, the offenv e of theft being an offence against 
possession, and the tenant-accused being unquestionably 
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in possession of the tree, he could not be legally convict- 
ed for an offence under S. 379, I. P. Code. 

Held, further, that where there may arise difficult 
questions of what a tenant may or may not do to trees 
standing on his holding, the criminal law is not the 
appropriate law to apply. {Dhavle,, /.) Kam BRICH 

I. AL V. Fmpkror. 169 I C. 346 = IG Pat L T. 645 = 
1935 CrO. 1174=8 R P. 272-37 Cr.LJ. 91 C1) = A. 
I R. 1935 Pat. 472 

S. 379 -Pi esumption — Person found in possession 

of stolen property. 

Where a person is found in possession of stolen pro* 
perty shoitiy alter it was stolen, th3 Court may pre- 
sume, under S 114, III. {a), Kvidence Aci, that he is 
a thief, the presumption however is not to be made 
invariably. A Sessions Judge cannot therefore expunge 
the charge under S. 379. without going into evidence. 
{NtamaiuJlak, J.) P:mPEROR r/. ZaHIR Na'I . 1501. 

0. 658 -7 R A. 4-35 Or L. J. 1092=1934 Cr 0. 524 
= AI.R 1934 All. 455(2). 

Ss. 379 and 392 — Removal of propeity after a 

quarrel * 

S. 392 contemplates that tlie accused should have, 
from the very start, the intention to deiirive the com* 
plainant of the pioperty and should for that puipose 
eithei hui t him or place him under wrongful restraint. 
Wheie the inception of the struggle was only a ijuarrel 
and it wms at the end that the accused found a chance 
of taking the chaplis and the sheet of complainant in 
order to ensure the payment of the money due to him. 

Held, the olicuce was one under .S, 379 and not 
iintler S. 392. ( 4//r Ahmad, A. J, C.) MlR liAZ v. 

Kmpk.ror 155 1.0 952 = 7 R.Pesh 105 = 36 Cr.L. 

J. 894 = 1936 Cr.C. 350 = A I.R 1935 Pesh. 49. 

Ss 379 and 411 — Scops — Offemes under — 

Nature of proof i < qnited — Alt:i name charges under 
aiiatnst dtaf and dumb person — Accused found with 
property alleeped to he stohn—Olfence. 

Accubcu, a deaf and dumlj peison was charged under 
S. 379, and allernaiivcdy under S. 411. The evidence w’ as 
to the ellect, that a suit case, which was the subject- 
matter of the charge, had been stolen fiotn a railway 
compartment between two stations, i. e , it was missing. 
Accused was found tiyingto fort'e open the h;c:k of the 
suit-case at the passengei -hall of a "tatiop situate bet- 
ween the two Stations. Some lime ha J elapsed between 
the alleged theft and tlie time at which tlie accused was 
found with the box. The tiding Magistrate made signs 
to the accused but it was impo‘'S'bie to know’ w’hether 
the accused realised what the Magistrate was attempting 
to communicate to him 

Held, that it was impossible on the evidence to come 
to the conclusion that the accused stole the suit case 
that as it was not shown that the ac( used know that the 
suit-ca''e was '•tolen, it was also impossible to hold him 
guilty of receiving stolen property, and that under the 
cirtumstances the accused ought to be discharged. {IVort 
and Pazl Ah, //.) EMPEKOR v. A DFAF AND DUiMB. 
159 10. 577(2)= 16 Pat. L.T 568 = 37 Cr.L J. 107 
-8R.P. 292 = 1936 Cr.O. 1168 = A I.R. 1935 Pat, 
451. 

S. 379 — Semtants acting nn ier employt Ps orders 

— Proof of guilty knowledge. 

Where the islimrardar had pointed out to the servants 
of daristiinrardar that they could not cut the tree with- 
out the permission of the istimrardar and that notwith- 
standing this, they went on cutting the tree. 

Held, that to follow claristimrardar’s orders' in such 
circumstances was to take the risk of being visited W’ith 
the consequences and that in cutting the tree, these men 
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had the guilty knowledge required under S. 379. 
{Dh'ivle, /.) SHJB Lal Das v. Kmperor. 36 CrL. 
J. 120 = 152 I.C. 477 -7RP. 202 = 1934 Cr.C. 1076 
= AXE. 1934 Pat. 491. 

S. - St eahm: property to bnng pressure to 

restore other property — Offence, 

Nobody has the right to steal the property of another 
in order to bring pressure to restore other property. 
Where the accused stole the bullock of another who had 
stolen an ass in order to bring pressure to restore the 
ass. 

Held^ that offence was more than a puiely ^ei-hnical 
offence though it wis not an heinous one but that sen- 
tence of about three months v\ould be .•'uitable. {Ske/np^ 
A) Emperor SALtUDM. 1935 Or 0. 1059 (1) 

37 CrL.J. 230(1) = 160 I.C. 118 = 8 EL. 493 A.I. 
E. 1935 Lah. 769. 

— S 379 -Theft of electnc energy— Persons .luth- 
orised to pro''ecute. ELKCrRiCITY ACT (I9l0j, 

SS. 39 AND 50 35 P.L.R. 758-A.I.E. 1935 Lah. 

191(1) 

— — ‘Ss. 379 and 890 — Theft when amounts to rol)- 
bery. See PENAL CODE, Ss. 390 AND 379. A. IE. 
1933 Lah. 407. 

S. 383 — Valuable security — Promissory note 

L’xcf iited by minor by force. 

A prornls^ory note whu h is forced to be executed by a 
minor boy of foice is a valuable security within the 
meaning of S. 383 read with S. 30. {Macpheison^ y.) 
Ra.mnarain Sahu V. Emperor. 35 Cr.L J 123-15 
P.L.T. 66 6 IE (Pat ) 270 -146 I C. 519(1) = 1933 

Cr.C. 1363 (1) - A I R, 1933 Pat 601 (1). 

— — S. 387 — Putting a person in fear of death with 
a blew to e.xtortion. 

Where seveial peisons were ( harged with house break- 
itig, only one {)t them was sliown to have threatened the 
occupant of tlie house with fear of death to induce him 
to deliver the keys of tlie iron safe and it was not 
shown that this was in furtherance of a common object 
of theft, aconviOiun of all ()f them for house bieaking 
and extortion is not sustainable Where the evidence 
.showed it w'as a petty affair and the outcome of a vill.ige 
quarie!, a conviction tor ciiminal trespass would be 
sufficient { Jackson, /.) RaMANNA v. EMPEROR. 
1931 M.W N. 129. 

3 387—“ Uses" — Meanimio}, 

The word “use'*^^ in S 387 should not be confined merely 
to cutting, stabbing or shooting l)ut al'-o to carrying the 
weapon for the purpose of overawing tlie victims of the 

dacoity. 92 I.C. 750, Foil. Ifaidar^ J ) N \C. AR 

7 .. Empeim^r. IE 1033 Lah. 10 -140 IC 528 81 

CrL J. 45 -33 P.L.R. 1081 = 1933 Cr.C. 116 A.I.R. 
1933 Lah. 35. 

■ S 390 — EssentiaU of offline. 

It IS necessary in order to convict the accused of the 
offence of robbery, that hurt or vv'rongful restraint 
should have lieen caused for the jnirpose of the theft. 
{Beadey,C.f.and IValsh, /) DlJR MS WAMI N^ICk FN 

7 /. Emperor. I.R. 1931 Mad 695- 133 I C. 7 32 
Cr LJ 973-34 L W. 349-1930 M W N. 1142 - 
1931 Cr C. 645 = A I.E. 1931 Mad. 481 = 60 M.L.J. 
691. 

Ss. 390 and 379— Theft when amounts to rob- 

hery—Hurt distinct from act of theft neeesmry 

In order that theft may amount to robbery, it must be 
shown that hurt was caused in order to commit the 
theft or in carrying awav or attempting, to carry away 
the property obtained by theft. The hurt contemplated 
must be a concious and voluntary act on the part of the 
thief for the purpose of overpowering resistance on the 
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! part of the victim, quite separate and distinct from the 
act of theft itself. A woman was sitting in a railway 
station waiting-room holding a bundle with her hands. 
Accused caught hold of the laindle and trieil to run 
away with it. The woman however kept her grip on the 
bundle and was dragged 2 or 3 karams along with it as 
the accused made good his escape with it. 

that the hurt caused to the woman w'as only 
Ian accidental ciri ums-tance, that it was not caused 
I voluntarily for committing theft and that accused was 
! guilty only of theft but not of robbery. Thomas Gnosil^ 
i (1824) 1 C Si P. 304 and Edwards. (1843) J Cox 32, 

' Rel. on. {Agha //atdar , /.) KarMUN 7\ KMPEROR. 

I 147 I C 99=6 EL 333= 35 Cr.L J. 297 = 35 P.L.R. 

I 186 = 1933 Cr.C. 648 A I R 1938 Lah. 407, 

S. 391 — Dacoity — hiidence a^ to mdt ntification. 

In cases of dacoity, evidence adduced as to inentifica- 
tion of dacoit> ought noi to be af'i epted too leadily, but 
should he looked at with great caution, 4 D.L J. 83, 
Ref, {Paza and Pidicshivai Xoth.JJf) EmperoR re 
Maqbul Ahmad Khan. 7 Luck. 611 = I.R. 1932 
Oudh 383 = 139 I C 751 = 33 Cr L J. 920 -= 9 O. W.N. 
3 = 1932 CrC. 872 -A.I.R 1932 Oudh 317. 

S. 391— Essential \ of off nee — Five persons 

charged — One act/uitted— Other s also concerned — Coniic- 
lion under S. 392 — Propruty. 

Where the ch.irge itself ordy ch.ngcd five persons with 
the offence of da( oity and one ol them was acquitted, 
ImttlieCoiiit be'hevecl that tliere weie other persons 
concerned in the dacoity tbem^elves committing rol)bery 
. W'lth violence, the ofience is complete as the persons who 
weic assisting them w'oiild bring up the number to five 
or nioie a conviction of the four peisons under S. 391 
is not improper. {Heashy, C.J. and Walsh, /.) RahU 

77. Emperor. 1930 M.W.N. 1138. 

Ss 392 and 406 — A ifimnsf money to R enclosed 

in envelope — B ( hanging on i^inal envelope — Attempt to 
misappropriate — f'et hut cal offence — Sentence. 

A had enclosed some currency notes in a closed 
envelope ana handed it over to P to write certain 
aildress on it. // tried to substitute another envelope 
ill place of the original one and wrote the address on 
th, it envelope. A’ was charged under S 392 and v\as 
sentenced to l5 months’ rigorous imprisonment 

If eld, that the offeni e of rolieny w\is only technical 
anil that /> should really have heen ( hargcrl fin aftempt- 
i.ig to criminally misapjjiopriate the notes. The sen- 
tenct3 was s(-ver<' and hence should be redui'ed t(-) one for 
six months’ rigorous imprisonnu'iit. {/\uP( hand and 
.Ifehta A./C^) RAHIJ SAlHf 7' KMPEROR. I R. 1933 
Sind 189 = 144 IC 427= 31 Cr.LJ. 802 = 1933 Cr 
C 337 = A IE. 1933 Sind 139. 

S. 392 -Reniov.il ofpiojierfy a fter a quai rel — 

Dffence. See PENAL f’ODE, S. 379. 1936 Cr.C. 350 

-A.IR. 1935 Pesh 49 
Ss. 392 and 75 Stntenie. 

Where the accused, an ex convict, has been charged 
with .in offence under S. 392, lead with 8. 75, the sen* 
tence of seven years’ rigorous imprisonment inflicted 
upon him is by no means too severe. {Uanaiiutty^ /.) 
Shubr \ti 7/. Emperor. 6 R O. 366 = 147 I C, 1176 
= 36 CrLJ. 566=11 O.W.N. 202 = A.I.R. 1934 
Oudh 122(1). 

S 395 — Charge under — Number of persons 

taking part not shown to be five — S pi i ting of charge 
I into two chzrges under S. 302 and S. 392 — Permtsstbi- 

I ^tty. 

Where five persons were charged under S. 395 for 
dacoity but as there was no evidence of conspiracy, the 
Judge split the charge into two charges, one under 8. 302 
and another under 8. 392 and convicted the accused. 
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Held, although the original charge under S 395 con- 
tained aKo an incidental refeience to a charge of 
muider, the accused should not have been convicted of 
nmrder without a specific charge under S. 302 and that 
the convictions should be set aside. {.Rauktn, C.J., 
C, C. Ghose and S. fC. Chose, JJ.) MaDHUSINGH 
Kaivakta zu Kmplkor, 36 O.W.N. 880^1933 
Cr.C. 391 143 I.C. 14-LE. 1933 Cal. 339 = 34 Or. 
L.J.624(2)«A.I.R. 1933 Cal. 294 (S.B.). 

■"Ss. 395 and 109 — Dacoity — Abetment of — Feed- ' 
tng dacotts. 

{Obiter) Although a person might not have taken ' 
part in the actual dacoity but if he actually met the 
band of dacolts just prior to the commission of the 
dacoity and brought them food, he is guilty of abetment. 
{Dunkley, /.) NGa PYAUNG Emperor. 6 R.E. 
273 = 36 Or.L.J. 863 = 148 I.C. 1064 = 1934 Cr.C. 243 , 
= A.IE. 1934 Rang. 30. > 

S. 395 —No resistanci offered and no vt oh nn ! 

required — If offente ceases to be dacoity 

A dacoity in which no resistance is offered by the 
inmates seeing the large number of dacoits anri so no , 
violence required, does not on that account cease to be a ! 
dacoity and should not be treated as a theft. {Pulhin 
and Thom, //.) KaM CFiAND z> PhMPEKOR. 66 All. 
117 = 146 I C. 790-I.R. 1933 All. 142(1) = 34 Cr.L. 
J. 448 - 1932 A.LJ. 1078 = 14 L.E. 6 (Or.) = 1933 
Cr.C. 209 A.I.R. 1933 All. 114. 

■ ““S. 396 — Offence of dacoity — Evidence. 

Accused was convicted in connexion with a dacoity. 
No .stolen pioperty was recovered from him but some of 
it was given up by his step father with whom accused 
was living. There wa.s no other evidem e against him. 

Held, that he should not be convicted {Smith, J.) , 
Mahaijir p. Emperor. 6 I.R. (Oudh) 176 (2) = 146 
1 0. 708 = 10 O.W.N 842 - 35 Or.L.J. 166 = 1933 Cr. 
C. 1289 -AIR 1933 Oudh 423 (1) 

S. 395 — Offence under — Cnminal intention 

essential. 

Where, though the accused had, strictly speaking, no 
right to detain the produce of the land, it appeared that 
they did so in tlie bona fide belief that they were justi- 
fied in thus action as no receipts were given to their satis- 
faction, held, tliat the requisite ciiminal intention for a 
charge under S. 395 had not been establish, {Bhuie, J.) 
NURA z/ Emperor. 6 I.R. (Lah ) 204 = 34 P.LR 
966 - 34 Cr L. J. 1268 = 146 I C. 296. 

S. 396 — Plucking mangoes in grove — Accused 

pleading that he plnc’ked in another grove — Accused 
beating watchman — Otfenc'e under S 323, not under 
S. 395. See PENAL ("ODE, S. 323. 8 Luck. 474 = A. 
I.R. 1933 Oudh 162. 

S. 396 — Charyfe under — Sentence of transpor- 
tation for 14 years — Legality. 

A sentence of 14 years* transportation in respect of a 
charge under S. 396, I. P. Code, is illegal and ought not 
to be imposed. {Nanavutty and Rachhpal Sin^h, J J.) 
Lal Pehari Singh Emperor. 7 R. 0.12 = 160 
I.O. 509 = 35 Ct.L.J. 1066=11 O.W.N, 831 = 1934 
Cr.C. 1049 = A.I.R, 1934 Oudh 364. 

Ss 396, 149 and 302 — Conspiracy to commit 

da 01 tv — Murder by one— Others not to be convicted 
under Ss. 302 and 149, 

Where the object of a conspiracy is to commit a 
daeoity .md not to commit a murder, and if murder is 
committed by one of the dacoits in the commission of 
the dacoity, all the others can be convicted only under 
S. 396 but not under S. 302, 149. {Tek C hand and 
Monroe, JJ.) Punjab Singh Ujagar Singh v. Em- 
peror 16 Lah. 84 = 1471.0. 2 = 6 R.L. 339 = 85 
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P.L.R. 61 = 36 Cr.L.J, 322 = 1933 Cr.C. 1467=A.I.E. 
1933 Lah. 977. 

S. 396 — Dacoity committed in British India that 
murder committed soon after in Native State — Trial in 
British India without certificate under Cr. P. (^ode 
(1898), S. 188. See Cr. P. CODE S. 188. 15 Lah. 

84 = A.IR. 1933 Lah. 977. 

396 — Death penalty — Failure to impose — 

Reasons, 

As S. 396 is one for which the death penalty can be 
imposed, it is necessary to give reasons for not imposing 
it. A dacoity was started in a normal fashion with no 
particular savagerj, and the appellants were taking part 
in a normal way; and then one of the dacoits other than 
the appellants, who w’as W'atching outside, seems to 
have shot at a woman w’ho was running aw^ay, and 
happened to kill her. 

Held, that a general disregard for life against all of 
them cannot be imputed and that the appellants should 
not be given death penalty. {Bagiiley and Brown, JJ.) 
Nga Sen Tun p:mpkror. I.R. 1933 Rang. 85 = 
1441.0. 146 = 34 Or.L.J. 699 = 1933 0r.0.456=AI. 
R. 1933 Rang. 61(1). 

■ ”S. 396 — In Committing dacoity*' — Dacoits 

pursued in hot haste — Booty abandoned — Murder by one 
of the dacoits turning at bay, 

Ininiecliately aftei the dacoity, the culprits were hotly 
pursued by all the villagers. The dacoits abandoned 
the booty and at length finding further flight very diffi- 
cult, turned round and one of them stabbed one of the 
pursuers. 

Held, that thefac*’ that the booty had been abandoned 
did not aftect the applicability of the Section and that 
the muider was committed in the course of the dacoity 
for the purpose of completing it. {Rankin, C.J., C. 
C. Chose and Costello, JJ.) MONOKANJAN BHATTA- 

charjya 7^ Emperor. I.R. 1932 Cal 603 = 139 I.C 
213 = 33 CrLJ. 722 = 1932 Cr.C 857 --A.I.R. 1932 
Cal. 818 (F.B.). 

S. 396 — Murder committed by one of dacoits m 

attempting to tarry azvay stolen property soon after da 
coity — E'oeryonc of dacoits liable. 

Where in attempting to carry away the stolen property 
one of the dacoits commits a murder, within a very short 
time of the commission of the dacoity, the murder must 
be held to have been committed “in the commission of 
the dacoity” within the meaning of S. 396, and every 
one ot the dacoits is liable to be punished with death, 
transportation for life or rigorous imprisonment which 
' may extend to ten years. And in order to render the 
I other dacoits liable under S. 396 for the act of one of 
I their associate^, it is not necessary that murder should 
I have been within the contemplation of all or some of them 
when the dacoity was planned, nor is it necessary that 
; they should have actually taken part in, or abetted its 
I commission; indeed they may not have been present at 
I the scene of murder, or may not have known even that 
i murder was going to be, or had in fact been, committed. 

' But none the leSi> they all will be liable for enhanced 
! punishment, provided a person is in fact murdered by 
' one of the members of the gang in the commission of 
the dsLCoity, {Teh Chand and Monroe, JJ.) PUNJA3 
Singh Ujagar Singh v. Emperor. 15 Lah. 84 = 
;147IC 2 = 6 R.L. 339 = 36 P.L R. 61=S6Cr.LJ. 

' 822 = 1933 Cr.C. 1467 = A.I.R. 1933 Lah. 977. 

' "" ‘S. 396 — Pursuit of dacoits — Attempt to escape — 

j Murder — No extenuating circumstances. 

The fact that the murder was committed by the 
dacoits when they w^ere being brought to bay and in 
their desire to escajie is no extenuating circumstance. 
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{Rankin, C.J., C.C. Ghose and Costello, //.) MONO- I 
RANJAN BHATTACHARJYA V. EMPEROR, I.E. 1932 ' 
Oal. 603=139 1.0. 213 = 33 Cr.L J. 722 = 1932 Cr.C. I 
8S7=A.I.B. 1932 Cal. 818 (F.B.). | 

S. 396 — Scope and object of—Dacotty with fire^ j 

arms — Commission of murder — Sentence, I 

Where murder is committed not in self defence, nor in | 
retreat but wantonly in order to intimidate the house- i 
owner and the neighbouring villagers in the course of a ; 
dacoity by using heavy fire-arms, the extreme penalty of j 
law should be inflicted. S. 3^6 was expressly enacted in 
ordei to punish with the utmost severity of the law', 
crimes of this very description. {Alosely and Mackney^ 
JJ.) Emperor v. Nga Tha Hmwe. 37 Cr L J. 267 
-= 160 LC. 234 - 8 iJ.R. 365 1935 Cr.C. 1300 = A.I. 
B. 1935 Bang. 504. 

Ss. 396 and 149 — Shooting by dacotts for 

lemovinii opposition — All guilty of murder. 

Where the shooting is resorted to in order to the com- 
mitting of theft from the house of person shot, it is done I 
with the object of removing the opposition which the 
owner and his companion laised to the approach of the 
dacoit band to the house and hence the murder of the ' 
owner is committed in committing dacoity, and therefore 
S. 396 is applu able and eveiy member of the dacoit ' 
band is guilty of the murder by reason of the provisions 
of S. 149 and S. 396. {Dunkley, /,) NGA PYAUNG 7'. ; 
Emperor. 6 B.R. 273 = 148 I C. 1064 = 36 Cr.L. J. 
863 = 1934 Cr.C. 243= A.I.R. 1934 Bang. 30. 

S. 397 — Appltcahiltty, j 

S. 397 can only be applied to persons who actually I 
use deadly weapons at the time of the commission of the i 
dac'oity or cause or attempt to cause death or grievous i 
hurt at the time. {Staples^ A./.C.) Pat.a HuddaR v, 
Empkror. 1933 Cr.C. 936-148 I.C. 167 = 6 R.N. 1 
167-36 Cr L J. 594 - A.I.R. 1933 Nag. 262. 

S. 397- ^ 'onvution under — Propriety — Some of 

the accused unarmed at the time of robbery. 

It is unnecessary to find each individual accused using 
a deadly weapon and it is not suificient to fall back 
upon the provisions of S. 34 in order to convict those 
who were unarmed at the time of the occurrence of the 
crime. In other w'ords, .S. 34 has no application to the 
urovisions of S. 397. A.I.K. 1924 Cal. 643 and 28 All. 
404, Foil.; 21 All. 263, Diss. from. {Wort and Scroope^ 
y/.)LABEr)AN Sain ec Emperor. I.R. 1931 Pat. 
171 = 130 1.0. 267 = 32CrL.J. 476 (2)= 1931 Cr.C. 
145=A.IB. 1931 Pat. 49. 

S. 397 — Scope — Conviction under section alone — , 

Legality — Joint liability, 

S. 397 does not contain the definition of a substantive ' 
offence, and no person can therefore be charged oi 
convicted under the section separately, though it may be 
read with S. 395. The section does not also provide for 
joint liability as S. 149, I.P. Code, does. {Kendall^ /.) 
ABDUL SaLAM V. EMPEROR. 164 I.O. 1016=7 
R.A 853 = 36 Cr.L. J. 617 = 16 L.R. 7(Cr.) = 4 A W. 
R. 1171 = 1936 Cr.C. 185 = A I.R. 1936 All. 132. 

S. Sentence — Offence eommitted tn brutal 

manner. 

Where the dacoity is shown to have been a brutal one, 
a sentence of seven years’ rigorous imprisonment by no 
means errs on the side of severity. {Sul atman^ Jf) 

nanhe r;. Emperor. I.R. 1931 All 304 = 1301.0. 
640 = 32 Cr.L. J. 667 = 1931 Cr.C. 623 = A.I B. 1931 
All. 367. 

S. 397— — Actual use if need be proved. 

If a robber or dacoit carries with him a gun or sword j 
and by that means overawes his victim, he is using that 1 
gun or sword although he may not actually fire the gun 
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or wound or stab the person attacked with the sword. 
He can consequently be convicted under S. 397. {Sulat^ 
man, J,) Nanhe r'. EMPEROR. I B. 1931 All. 304 = 
130 LC. 640=32 Cr.L.J. 667=1931 Cr.C. 623= A 1. 
B. 1931 All. 367. 

S. 397*— — Interpretation, 

S. 397, I.P. Code, is intended to cover the case of a 
person w'ho displays a deadly weapon to frighten his 
victims or their neighbours or who makes use of any 
deadly weapon for othei similar pui poses. Its opera- 
I tion is not confined to cases where the weapim is used 
actually tor causing injiiiy or for attempting to cause an 
injury to another. {Jai Lif /.) [NDFR SlNGH v, EM- 
I PEROR. 36 P.LR. 665 1934 Cr.C. 808=163 LC. 

! 51 = 36 Cr.L J. 261 = 7 RL. 066 -A.I.R. 1934 L ah. 

I 

I — S. 397 — of deadly ,ocapon — Inientionio 
I (n<cr awe sufficient, 

\ The expression “uses’’ shouki be construed in a bioad 
sense to inclade the weapon being carried or employed to 
overawe and not necessarily to infln t an injuiy. 14 I.C. 
65l and 130 I.C. 640, Kel. on {Curoenven, J.^ VeI.- 
lachami Thevan V, Emperor. 1933 M.W.N. 727, 

S. 397— ^ ^se of dcadl y ivcapon — I,evelltng revol • 

ver — Firing not ncctsiary. 

The woids “uses any deadly weapon” are wide enough 
to include a case in whii h a peison levels his revolver 
against another person in older to overawe him It is 
not necessary that the person using a levolver must fire 
it. {Snvastava, J,) (’HANI)RA NaTII rc EmPEROR. 
7 Luck. 643- 1. R. 1932 Oiidli 387- 139 I.C. 742 = 
33Cr.L.J 926 = 90.W.N. 152 = 1932 Cr C. 166 = A. 
I.R. 1932 Oudh 103. 

S. 398 — Appltcahiltty — Robbery actually commit- 
ted — Sentence, 

S. 398 IS applii'able only to a case of an attempt 
i to commit robbery and has no application to a case in 
which the robbery has actually been committed. But as 
I in cases where the offender is armed with a deadly wea- 
I pon the legislature has prescribed the minimum sentence 
! of 7 years for an attempt to commit robbery, it would 
I not be proper exercise of discretion to inflit t a lesser 
punishment if the offender is found guilty of robbery. 
{Snvastara, /.) CHANDRA NATH V. FM PEROR. 7 
Luck 643 = I.R 1932 Oudh 387 = 139 1.0.742 = 33 
Cr L.J. 926 = 9 O.W.N. 162 = 1932 Cr.C. 166 = A.I.R. 
1932 Oudh 103. 

S. 398 — Scope — Actual offenders alone liable to 

conviction. 

Under S. 398 only the actual offenders armed with 
deadly weapons can be convicted of the offence of 
dacoity. {Addtwn, /.) BhaN iSiNGH v EmperOR. 
I.R. 1932 Lah. 323 = 137 I.O. 196 = 33 Cr.L.J. 460 = 
34 P.L.R. 449 = 1932 Cr.C. 486 = A.I.R. 1932 Lah. 
367. 

S. 399 — Accused armed with lathis, gun, etc,, 

found concealed in room — Ixiu ful purpose — Burden of 
proof . 

The appellants who were convicted under S. 399, I.P. 
Code, w'ere found concealed in the day time in a room 
armed with lathis, spear, gun, cartridges, etc., and they 
also had sabris and electric torches. When the Sub Ins- 
pector opend the door of the room, one of them fired his 
gun but the Sub-Inspector escaped death. Upholding 
their convictions, 

Held, that under these circumstances, the burden of 
proof lay heavily upon the appellants to show that their 
intentions were innocent and that they had assembled in 
I the house not for the purpose of committing any dacoity 
1 but for some other ostensible lawful purpose. {Nana- 
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futty, J ) UHAGWAN BaKHSH v, EMPEROR. 166 I. 

L 815 = 8 RO. 4 = 36 0rL.J. 1003= 1935 O.W.N. 
70 = 1935 0r.C 1U5 = A I.R. 1935 Oudh471. 

S. 399 — Preparation for committing dacoity — 

^roof, 

A group of per>on^ wera waiming themselves round a 
ire in the open field'.. Some of them got up and ran 
vhen the headman's party with guns, sticks and dahs 
ipproached, and two (jf the group w’ere found carrying 
ire- arms and cartridges hidden in Shan bags. Tlieic 
vas no evidence as to why these people had met together 
>r as to vviiat their common intention was. 

Held^ that these facts cannot amount to proof of 
reparation for committing dacoity. ^Dnnhey, J.) 
^ga Lin V, Emperor. 158 IC. 500 = 8 RR. 173 = 
;6 Cr.L.J. 1384 (2) = 1935 Cr.C. 990 = A.I.R. 1936 
lang. 294. 

— S. 401 — Offence under — Receipt of stolen property 
—Proof of heiny; member of 

It cannot be laid down as a general proposition that a 
lerson who receives stolen property from a gang of the 
haiacter described in S. 401 is a member of the gang, 
^rnsequently the mere fact that the accused are found 
D have received stolen property from the gang on a 
lumber of occasions is not sufficient to convict them 
Luder S. 401. {Phide, J ) ARJAN DaS v, Emperor. 
..R. 1932 LaU. 488 = 138 I.C. 424-33 CrL.J. 584 = 
13P.LR. 736-1932 Cr.O. 624 = A I.R. 1932 Lah. 
86. 

S. 402 — Assembly for purpose of dacoity — Proof 

/■. 

Where four of the accused w'ere found in the company 
if the others who had made obvious preparations for 
ommitting dacoity and none of them w’as able to give a 
atisfactory account of his presence there, it is a reason- 
ible infcretu e that they belonged to the same pai ty of 
lacoits. {Pisbednuar Nath and Risch, J J.) LEKHA 
SiNtin V. Emperor. IR. 1933 Oudh 26 = 140 1 0. 
892 --33 Cr L J. 101 = 1933 Cr C. 93- 9 O.W.N. 977 
= A.I.R. 1933 Oudh 53. 

S. 403 -Ceylon Penal Code^ S, 386 — Trustee — 

Failure to account— Offence when constituted. 

While an hypothecary action to entorcc the mortgage 
w^as instituted by two trustees, one of the defeiulants 
who was anxious to obtain a postponement of the 
hypothecary action wrote to one of the trustees, a 
letter to the following eftect: “that provided you were 
paid Rs. 10,000 on account of accumulated interest you 
would get the case to lay by for one year and that 
Liming that period the bal nice interest should be paid 
from time to time. Fuither, that you would undertake 
not to certify oi record any paymei.ts made by me on ac 
count, should it become necessary for you to enforce 
writ for the recovery of the claim. Of course, if the 
amount realized by the '•ale of the property does not 
fetch the amount ot your claim, then you could appro- 
priate the moneys paid by me towards the deficiency.” 
The whole of the t.CMmulaled interest amounting to 
Ks. 23,000 was paid to A wli ) however failed to account 
for the .same Whereupon the beneficiary procured the 
launching of the prosecution against W under .S 386, 
t eylon Penal (’ode (Criminal Misappropriation). 

I I the on tire construction of the letter that it affoided 
no evidenre that llie moneys were paid to A as agent for 
the \)eneticiary or that such moneys by reason of the 
payment to Ah^cinm propeity of the beneficiary and 
hence /Ih Lonviction under S. 386 should be quashed. 
(^Lord Tomhn.) AI.PKRT GODAMUNE v. THE KiNG. 
I.R. 1933 PC. 140 = 14310. 224 = 34 Cr.L J 650 = 
1933 Cr 0. 130 (2) = A.LR. 1933 P.O. 7 = 64 M.L J. 
290 (P.C.). 
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i 8. 403 — Criminal misappropriation — Proof of — 

I Receipt of sums by accused and his failure to account 
lor them — Sufficiency of. 

' In a case of alleged misappropriation, it is not enough 
for the prosecution to show that the accused received 
certain sums of money and failed to account for them. 
Unless and until the prosecution can point to a state of 
facts which lead inevitably to the conclusion that the 
accused wms guilty, the prosecution has failed to dischar- 
ge the onus which lies on them. 45 C.L.J. 207 and 33 
All 249, Diss. from. (^Lo>t Wtl haws and Henderson, 

, //.) Robert Stuart Wanchope v. Emperor. 
G R.C 257 = 68 C L J. 405 = 38 O W N. 187= 1933 
, CrO 1375 (2)=146 I.C. 767 = 61 Cal. 168 = A.LR. 
1933 Cal. 800. 

— S. 403 — Stay order by appellate Court — In ab- 
sence of communication of suck order, party taking 
delivery in pursuance of loiver Court* s ordi.r for resto- 
ration— Disposal of the property — No offence under 
S. 403. 

Order was passed liy appellate Court staying delivery 
of certain property to complainant. This order was by 
mistake not communicated to the low ei Court. In pur- 
suance of the lower Court’s order, complainant was serv- 
ed with notice by the police that he should take deli- 
very of (he property would be forfeited to Government. 
The L'omplainant to ik delivery though knowing of the 
stay order and afterw’ards disposed of it in sin h a way 
as ti) make it impossible of being returned to the other 
party if the appellate Court would .so order return. 

Held, that tire action of the complainant did not 
amount to an offence under S. 403. ( Mukent and 
S K Chose, //) NaGENDRA NATH SinHA v. 
Emperor. 149 I.C. 36 = 6 R C. 499 = 35 Cr L. J 886 
= 1934 Cr.C. 620 = A.I.R 1934 Cal. 454. 

— S. 405 — A^^ent and principal — No final settle- 
ment of accounts — Specific items —Pr osecution for. 

'I'ht rule that a [rrosecution does not lie w'here the ac- 
coui'it between the agent and the principal was a running 
account and no final settlement has yet taken place does 
not apply wheie the pro''ecution is laid in respect of 
specified, identifiable and ascertainable sunrs and not of 
a geneial deficit hi the account. 29 Cr.L.J 407; 30 Cr. 
L.J 185, Dist. {Doratswami Iyer, C . /. and Srinivasa 
d^yer, J.) SitaR/aMACHAR 7^ The GOVERNMENT OF 
Mysore. 35Mys.C.CR 319 = 8 Mys L J. 385. 

— — Ss. 405 and. 406 — Burden of proof — Accused ad- 
mitting receipt of money but pleading payment to Pro- 
per persons — Onus of proving mi^approp nation or non- 
piyn.ent. 

In a trial under S. 406 wdrere the accused admits 
' having received the money alleged to have been mis- 
j appropriated by him but defended himself by saying that 
I he had made it over to the proper person the onus does 
I not lie on him to prove payment but on the prosecution 
I to prove non payment, for it is only when the latter is 
I proved that the presumption will arise of misappropria- 
; tion or brcaoh of trust. (^Ferrers, J C.') liHlKCHAND 
I CaN(;akam V. Emperor. 28 S.L R. 84 = 1934 Or C. 
220=155 1.0 439 = 7 R.S. 191 = 36 Cr.L.J. 818 = A. 
I.R. 1934 Sind 22. 

S. 405 — Burden of proof — Criminal breath of 

trust — Plea of payment by accused — Onus on prosecu- 
tion to negative possibility of payment. 

The onus remains always on the prosecution to prove 
its case in its entirety and it does not change merely 
; because the prosecution has .succeeded in pi oving one 
1 part of its case. All the elements making up the 
offence have to be proved. Where in a trial for crimi- 
t nal breach of trust, the accused pleaded that he had 
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repaid the amounts, it is incumbent on the prosecution 
to prove not only that the accused had received the 
amounts but aho, by producing all the pucca books of 
the estate and the entire book of challans, to prove that 
no other amounts were paid or could have been paid b> 
him. iMukerh and S, K. Ghose^JJ.) BOLAi CHANDRA 

Khera V. Bishnu Bijoy Skimani. 6 R.O. 467 = 
148 I.C 569 = 35 Or L J. 716 = 38 0. W.N. 474 = 1934 
Or C. 537 = A I.R. 1934 Cal. 426. 

S. 405 — Construction — ‘ 'Entrusted''. 

The terms of S. 40S, I. P. Code, are very wide. The 
w'ords “in any manner” in the section show that the 
entrustment of property with the accused may be brought 
about in various w’ays. The word “entrusted is not 
necessaiily a term of law. It may have different impli- 
cations in different contexts. In its most general signi 
ficance. it imports a handing over the possession for 
some purpose which may not imply the conferring of any 
proprietary right at all. Where certain bonds are handed 
over by the complainant to the accused temporarily for a 
specific purpose and for a dehnite peiiod and endorsed 
over to the accused for the said purpose the agreement 
being that they are to be returned to the complainant 
after accomplishing the purpose, there is “entrustment” 
within the meaning of S. 505, I. P. C'ode. {Madhavan 
Nair and />uin, JJ.) (’ROWN PROSECUTOR 7>. MaC 
IVKR. 159 I.C. 656-1935 M.W.N. 914-42 L.W. 923 
-=37 CrLJ. 142-8 R.M. 529 = 1935 Cr.C. 1314 = 
A.I.R. 193f Mad. 1 = 69 M.L.J. 681. 

S. 405- -Construction — Entf u <iment. 

The term entrustment is not necessarily a term of law 
It may have different implications in different contexts. 
In its most geneial signification all it imports is handing 
over the fiossession for some purpose which may not 
imply the conferring of any proprietary right at all 
/Mke v» Stmonds^ 97 LJ.K.B. 261, Foil. {^Mya 

Bu and Ba^uUy, 7/ ) N N. BURjORJEE v. EMVFROR 

1936 CrC. 1210 = 37 Cr.L.J. 190=159 I.C. 952 = 8 
R.R. 301 = A I.R. 1935 Rang, 453. 

Ss. 405 and 406 — Criminal breach of trust — 

Jeiotli taken on ''‘apprv 7 <al" — Pledge of . 

Where the a( cused took for approval from a dealer 
certain jewels after signing his name for the articles in 
the amanath book kept by the dealer (no price being then 
fixed) and pledged them with another, without paying 
the dealer of the same. 

Held, that the property in the jewels continued to re- 
main with the owner till the person entrusted with them 
chose to exercise hi.s option or approved of them and 
the accused not having signified the exercised of his 
option before he pledged them, he was guilty of ciiminal 
breach of trust. {Mahadevavya^ /.) VjsVaNATHA 
Sastri, In re. 10 Mys.L.J. 395. 

S. 406 — Essentials of the offence nndir. 

Under S. 405 the pioperty entrusted or part of it 
must be actually misapplied. Where the fraudulent act- 
tion of the accused did not result in actual misappro- 
priation. 

that theie was no offence. {Coldstream ami 
Monroe, JJ.) EMPEROR v. AHMAD DlN. 152 I O. 616 
= 7 R.L. 296 = 1934 Cr.C. 1184 = 36 Cr.L J. 165 = A.I. 
R. 1934 Lah. 843. 

S. 405 — Essantials of the offence — Bona fide 

claim of fi^kt — Claim unfounded — Effect of. 

A taking under a colour of right under a bona fide 
claim w'ould not be an offence however much the claim 
turns out to be unfounded. Though of course it is not 
correct to say that wherever a right is alleged, it must 
always be taken to be bona fide, the intention being the 
gist of the offence it must be shown that the accused 
acted not only with intention of causing wrongful gam 
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to some other persons but also with the intention of caus- 
ing wrongful loss to others or wrongful gain to them- 
selves. y.) Seshachalam v. Bapanayya. 

1933 M.W.N, 246. 

S. 406 — Partnership — Ctiniinal breach of trust 

by partner — Duty of Coutt. 

The section is wide enough to cover the case of a 
partner. When one paitner is given authority by the 
other partners to colkct monc 3 s or property of the firm, 
he is entitled with dominion over that property and if 
he dishonestly niisappiopriates it, he comes within the 
.section. 13 Ben. L. K. 307 (F B.) and 6 Bom. I.. R. 
553, Ref. But the Court ought to lie very caieful in 
cases against partners ol criminal breach of trust. In 
many cases it is impossible to sav what the share of 
the accused in the assets of the firm may be, w’hether 
he is indebted to the firm or the firm is indebted to 
him. In the latter case, theie may be no dislnaiest 
intent. If there is any doubt, the accused should have 
the benefit of the doubt. {Peaumont, C.J. and Barlee, 
J ) Emperor v. Jagannath. 1932 Cr.C 81 =136 
10.493 = 33 Cr.L.J. 317=33 Bom.LR. 1618 = I.R. 
1932 Bom. 189= A I.R 1932 Bom. 57. 

[Not. F 60 C. 1316 (1327). R. 35 Bom.L.R. 1054 
(1059). Rel. 28 S.L R. 84 (93, 94).] 

Ss. 406 and Essentials of offence —Meter 

installed by electnc lOtnpxny — failure to produic — In- 
fe/enre. 

S. 406 does not embiace the case of a nian w'ho has 
taken an article on hire and fails to produce it. There 
must be some evidence that he acted dishonestly. The 
mere fact that the owner of a house is unable to 
produce the meter installeil by an elect lic company 
cannot constitute criminal bieach of trust. {Pullan, J.) 
Manni Lalz/. Emperor. IR. 1932 All. 623 = 140 1. 
C. 78 = 33 Cr L J. 866 - 1932 A.L J. 213 = 13 L.R. 41 
(Cr.) = 1932 CrC. 293- A.I.R. 1932 All. 324. 

S. 405 — Er'idt nee. 

Petitioner who had enteied into a supurclnama was 
convicted under S. 405. It was found that he brought 
the cattle in question to the tahsil and was willing to 
produce them. 

Held, in such ciicunistances he could not be held to 
have dishonestly used the cattle in violation of the 
terms of the supurclnama. {Jddtcon. /.) SaRDAR KhaN 
z/. Emperor. 6IR. (Lah) 147 (1) = 145I.C. 936 = 
34 Cr.L J. 1163 (1) = 34 P.L R. 883 = 1933 Cr.C. 366 
(1) = AI.R. 1933 Lah 235(1). 

S. 405 and 406 — Immiyzable property — Bubjett 

of criminal mi uip prop nation or criminal breach of 
trust. 

Quaere. — If immovable property can be the subject of 
criminal misappropriation or bieach of trust? The 
general coirent of authority is against it. 6 B. H C.R. 
33; A I.R. 1926 Lah. 478 and A.I.R. 1930 Rang. l58, 
Kef. {Pakenham Walsh, /.) NATESA MuDALIAR v, 

Srinivasalu Naidu 1932 M.W.N. 1353. 

Ss. 406 and 406 — Offence under — E.xecutor de 

son tort. 

It is wTong to say that the accused became guilty of 
criminal breach of trust simply because he became an ex- 
ecutor de son tort. {Bankin, C.J.. C.C. Ghose. Mukerjt, 
Malhck and Giiha, JJ.) EMPEROR v. SUSKN BeHARI 
Roy. 68 Cal. 1061-1 B 1931 Cal. 629=132 I.O. 
145= 32 Cr.L J. 836 = 35 0 W.N. 426 = 1931 Cr.C. 
248 = A.I R. 1931 Cal. 184 (F.B.). 

Ss. 405 and 406 — Offence under — Proof of 

dishonesty. 

Where in payment of cloth valued at Rs. 43-12 0 
purchased from the accused, the complainant sent him a 
hundred rupee note but the former did not send back 
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any change alleging that money was due to him and 
refusing to give the change until the account was settled, 

Held^ that the conduct of the accused was not dis- 
honest and an offence under S. 406 was not constituted. 
{Raivland, /.) BaIJNATH MaRWARI v, EMPEROR. 

6 IB. (Pat.) 136-144 1.0.918 = 34 Or.L.J. 916 = 
1933 Cr.0. 1248 = A.I R. 1933 Pat. 664. 

— 8s. 406 and 406 — Offence under — Property 

handed (n^er to a person ivho paioned it — Proof of dtS' 
honesty. 

Owner had handed over property years before and 
had taken no more interest in it. It was handed over 
for use and the only stipulation was that it was to be 
returned when required by the owner. Ownei fell out 
with the person entrusted with the property who had 
pawned it. Owner launched a prosecution under S. 406, 

I. P. Code. 

fields in the circumstances it was perfectly reasonable 
and legitimate for the person entrusted with the property 
to think that he could pawn the property and no offence 
of criminal breach of trust was established and that 
Court should not lend aid to such malicious prosecution. 
(Machney, /.) Ma KaunG v. EmperoR. 1936 Or. 
0. 1085-A.IE. 1935 Rang. 361. 

— • Ss. 405 and 477- A — Partnership — Complaint 
against co-partner — Proof required. 

The complainant prosecuted his co-partner and a clerk 
of the firm under Ss. 405 and 774-A, I. P. Code, in res- 
pect of an entry in the account books to the effect that 
a certain sum was paid to persons employed in the Audit 
Department. It was not disputed that the accused part- 
ner who was the manager partner was vested with very 
wide powers in carrying on the partnership business. 

Heldy quashing the proceedings, that even assuming 
that the complainant examines every person employed 
in the Audit Department to depose that he never received 
a bribe, and assuming also that every person who gives 
tliat evidence speaks the truth, the complainant will not 
prove much thereby and that this evidence will not be 
sufficient to establish dishonest conversion under S. 405, 
nor will it be sufficient to bring the case under S, 477- A 
and that the complainant will have to establish that the 
clerk who is co-accused falsified the account book wil- 
fully and with intent to defraud the complainant and 
that the accused partner abetted that offence, (ferrersy 

J. C.and Rup Chand Btlaramy A.J.C.) GirDHARIDAS 

Kimatrao 2/. Khewal Ram Dewandas. 16710. 
208-8 R.S. 28 = 36 CrL.J. 1112. 

“ S. 405 — Partnership — Criminal misappropria' 
tion by partner — Proof. 

Partners are joint owners or co-owners of the partner- 
ship property. Each paitner is co-owner of the whole of 
the common stock though he receives or pays only a 
share only in profits and losses arising therefrom and 
though his share in the partnership property is only the 
value of his original contribution increased or diminish- 
ed by hi.> share of profit or loss. It is difficult to conceive 
how' he can be said to have been entrusted with part- 
nership property or \Nith dominion over it or to have 
misappropriated or converted it to his own use. Where 
the prosecution case was that the partner bad acted 
without authority, 

fields that there was no entrustment within the mean- 
ing of vS. 405. {Lort Williams and McNair y //.) 
Bhupendka Nath Sinha v. Giridhari Lal. 60 
Oal.l316-6IB (Cal.) 106=146 I.C. 416 (2) = 34 
Cr.L J. 963 - 37 0. W.N. 982=1933 Or.O. 963=A.I. 
R. 1933 Cal. 582. 

— — S. 405 — Proof of dishonesty — Another's money 
used without hts consent and contrary to purpose for 
which possession is given. 
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Where a person makes use of money belonging to 
another without the latter’s consent, and contrary to the 
purpose for which possession thereof has been given by 
the latter to the former, the intention of the person so 
making use of that money must prima facie be dishonest 
within the meaning of S. 24. {^Mya Bu and Baguleyy 
//.) N. N. Burjorjee V. Emperor. 169 I.C. 962 
= 8R.R. 301=37Cr.L.J. 190 = 1936 CrO. 1210=A. 
I.R. 1936 Rang. 463. 

S ^ Proof required for the offence under. 

It is incumbent upon the prosecution in order to 
establish a charge of breach of trust to prove (1) that 
the accused was entrusted with property and (2) that he 
dishonestly misappropriated or converted to his own use 
that property. These facts like any other fact, may be 
proved either by direct evidence or by circumstantial 
evidence. {Mya Bu and Baguley. J /.') N. N. BUR- 
JORJEE V. Emperor. 159 I.C. 962 = 37 Cr.L J. 190 
= 8 R.E. 301 = 1936 Cr.C. 1210 = A.I.R. 1936 Rang. 
463. 

Ss. 405 and 406 — Property attached by Civil 

Court — Entrustment to surety — Refuml to produce — 
Offence. 

If a surety, to whom property attached by a Civil 
Court is entrusted, deliberately refuses to produce the 
same when called upon to do so, such refusal amounts 
to a repudiation of his trust and he is guilty of the offence 
of criminal breach of trust. {Addison. /.) CHANAN 
Singh v. Emperor. 7 R.L. 282 = 152 I.C. 513 = 36 
Cr.L.J. 119 = 1935 Cr.C. 21 = A.I.B. 1936 Lah. 31. 

Ss. 406 and 409 — Applicability — Chairman of 

Co operative Society — Breach of trust by — "‘Public ser- 
vant." 

A chairman of a Cvi-operative Society is not a “public 
servant,” as defined by S. 21 (10), I \\ (’ode. An 
offence of criminal breach of trust by him is therefore 
punishable under S. 406 and not S. 409, I. P. Code. 
{Murphy and SeUy J/.) EmPEROR v. SHRIDH/- 
Mahadeo Pathak. 36 Bom L R. 1133 = 1936 Or.% 
70 = 164 I C. 600 = 36 Cr.L.J. 532=7 R.B. 352 = A. l. 
R. 1936 Bom. 36. 

- Ss. 406 and 420 — Construction — Accused induc- 

ing complainant to deliver bonds on false representation 
— Subseqiunt disposal for different purpose and mis- 
appropriation of proceeds —Offence. 

Where a person dishonestly induces another to hand 
over to him certain bonds pretending that he requires 
them for a certain purpose, his act amounts to an 
offence under S. 420. But if he further disposes of the 
bonds dishonestly in violation of the contract with the 
owner of the bonds, by using them for a totally different 
purpose without the knowledge or consent of the owner 
and misappropriates the proceeds, he is also gulity of the 
offence of criminal breach of trust under S. 406. 
{Madhavan Nair and Buruy JJf) CROWN PROSECU- 
TOR 2/. McIver. 159I.C. 666 = 1935 M.W.N. 914 = 
42 L.W. 923 = 37 Cr L J. 142=8 R.M. 529=1936 Cr 
0 1314= A I.E. 1936 Mad. 1 = 69 M.L.J. 681 

S. 408 — Charge of misappropriation— Failure to 

account — Proper Court for prosecution. .S*^^ Cr. P. 
Code, S. 181 (2). 

— — S. 408 — Charge under — Accused producing sus- 
picious receipt and statement of account — Failure of 
prosecution to prove that they are forged and bogus — If 
fatal — Duty of Court to consider whether accused failed 
to credit and remit money at due time. 

Accused, who was the patwari of a village, who had 
to collect rent and remit it periodically to the estate, to 
grant receipts from counterfoil books and to prepare 
shiahas in counterfoil, .sending one copy with chalan to 
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the estate, was charged with criminal breach of trust 
under S. 408, I. P. Code, in respect of Rs. 47 made up 
of a number of items, said to have been misappropriated 
by him, and prosecuted on the ground that there were 
discrepancies between the receipts granted by him to the 
tenants on the one hand the counterfoils and shtahas on 
the other. Accused produced a receipt purporting to 
be granted by the proprietor of the estate and a shiaha 
for a corresponding amount. The Magistrate thought 
that the receipt was suspicious, the signature thereto 
being not genuine and that the shtaha was unreal and 
in the result convicted him. On appeal, the appellate 
Court recorded an order of acquittal on the order sheet, 
considering that though the receipt and shiaha were 
highly suspicious direct evidence of their being forgeries 
was lacking, and that the absence of proof of the shtaha 
being bogus and the receipt being a forgery was fatal to 
the prosecution case. 

fields that the appellate Court had not considered the 
effect of explanation 1 of S. 403, I. P. Code, and, that 
it ought to have considered whether the receipt and 
shtaha^ even if true afforded a complete answer to the 
charge ; that the question had still to be considered 
whether in respect of items covered by the shiaha and 
receipt there was failure to credit the money at the time 
when it ought to have been credited and to remit it at 
the due time ; and that there having been no proper tiial 
of the appeal, the acquittal ought to be set aside, and 
the appeal remanded with a direction to take further 
evidence, if necessary, as to the genuineness or otherwise 
of the receipt. ^Rowland ^ /.) GkNA Lal v, TU- 
RANTLAL Chouuhury. 8 B.P. 192^36 Cr.L J. 
1376 = 1935 Or.C. 1264 = 168 1,0. 332=A.I.R. 1935 
Pat. 496. 

— — S, 408 — Conviction under — Legality — Salary tf 
agent not paid — Refusal by him to pay monies collected 
— Contract Act^ 6*. 221. 

An agent whose salary is not paid, and who, there- 
fore, refuses to pay the monies collected by him on 
behalf of his principal, cannot properly be convicted 
under S 408, 1.P. Code, as under S. 221 of the Contract 
Act, he is entitled to retain goods or other property of 
his principal until the amount due to him for services in 
respect of the same has been paid or accounted for to 
him. {ColltHer, J.) ROSHAN CaL z/. Emperor. 8 
R.A. 611 = 37 Or L. J. 308 = 160 1.0 382 = 1935 A.W. 
R. 930 = 16 L.R. 61 (Or.) = 1936 A.Cr.O. 189 = 1935 
Cr.O. 1139 = A I.R. 1935 All. 922 
— — -S. 408 — Criminal breach of trust — Place of. 

In the circumstances of any particular case, where a 
clerk or servant entrusted with money under S. 408, 
dishonestly misappropriates the property with which 
he has been entrusted, it may be impossible to deter- 
mine at any rate, until the facts have been fully investi- 
gated where or when the offence of criminal breach of 
tru.st was in fact committed. It is a question of fact to 
be determined in each case upon the evidence at the 
trial. {Page^ C.J. and Dunkley^ J.) Ali Ma HOMED 
Kasim z/. Emperor. 9 Rang. 338 = 134 I.O. 209= 
1931 Cr.O. 660 = 32 Or.L.J 1120=A.I.R. 1931 Rang. 
164. 

- — S. 408 — Duty of prosecution to prove entrust- 

ment or that money was outstanding with accused. 

There can be no misappropriation under S. 408, I. P. 
Code, w'here no amount has been left with the accused 
or entrusted to him as a servant. Unless the prosecu- 
tion proves that there was an advance outstanding with 
the accused, there can be no misappropriation. {Pollock^ 
A./.C.) Sheocharan Lal v. Emperor. 18 N.L. 
J. 346 = 163 I.O. 657 = 37 Or.L.J. 856 = 9 B.N. 13. 
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S. 408 — Elements to be proved. 

In a case of alleged misappropriation, it is generally 
impossible for the piosecution to follow the money in 
! the hands of an accused person and prove that he spent 
a certain .specific sum in any particular manner. The 
prosecution must stop when it is proved that the accus- 
! ed has received the money, has acknowledged the receipt 
and has failed to pay it to his master or show it in his 
master’s accounts. 8 A.L J. 88, Foil. (Pullany /.) 

' Shiam SUNDAR V. Emp?:ror. 6 Luck. 436 = I.R. 
1932 Oudh 193 = 136 I.O. 810 = 33 Or L J. 343 = 9 O. 
W.N. 216=1932 Cr.O. 222 = A.I.R. 19320udhl46. 

! ■ 'S. 408 — Entrustment — Servant supplied with 

I waterproof — On lo^s or damage servant to pay for it — 

• Servant pawning it guilty under S. 408. 

Where a waterproof is supplied to railway servant on 
! condition that on being damaged or lost, it will be 
. renew’ed at the cost of the person to whom it was issued, 
the contract is a bailment and delivery of the waterproof 

• coat is an entrustment within the meaning of Penal 
0)de. If therefore the servant pawns it he is guilty 
under S. 408. 6 L.R.R. 62, Di.st. (Afachney, /.) 

! nga Aung Thein v. Emperor. 6 R.R. 253 = 148 
I C. 814 = 35 Cr.L J. 788 (2)= 1934 Cr.O. 264 = A.I. 
R. 1934 Rang. 41. 

. — S. 408 — Explanation by accused about missing 
: property — Suffictency of. 

\ It is not necessary for the accused to show exactly 
i what has become of the missing property he was entrust- 
^ ed with. If he cannot produce it but has given a 
credible and probable account of its disappearance, he 
; need do nothing more than that. 2 R. 976, Dist. (Afach- 
' ney, /.) Nga Ha Myat v. Empekor. 6 R.R. 267 = 
148 I.C. 1035 (2) = 35 Or L.J. 849 = 1934 Cr.O. 266 = 
A.I.R. 1934 Rang. 42. 

— S. 408— Offence under — Applicability of S. l79 

Cr. P. Code —Loss to one person not an essential ingre- 
dient. See Cr P. CODE, S. 178. 9 Rang. 338 = A.I. 

R. 1931 Rang. 164, 

S. 408 — Offence under — Trial for embezzlement 

; of lump amount beiween specified dates — Subsequent 
; trial in respect of different sum embezzled during same 
‘ period— Bar. CR. P. CODE, S. 222(2). 63 All. 

411 = A.I.R. 1931 All. 209. 

'3. 408 — Partnership — ''Clerk' or 'ser7>ant ' — 

Working partner 'With no contrih'ition in partnership 
business. 

A working partner, who has not contributed anything 
' to the partnership business is a ‘servant’ or ‘clerk’ within 
I the meaning of S. 408 and can be held to be guilty of 
either criminal misappropriation or breach of trust. 

\ (Ferrers, / C.) BHIKCHAND GaNGARAM v. EM- 
FEROR . 7 R.S. 191 = 36 Cr.L J. 818 = 166 I.O. 439 = 
28 S.L.R. 84 = 1934 Cr.C. 220=A.I.R. 1934 Sind 
; 22 . 

S, 408 — Partnership — Dispute between partners 

' — Conviction for criminal breach of trust — Validity. 

Where the relationship betw’een the complainant and 
I the accused was one of partnership and the case was the 
j outcome of a dispute as regards their respective liabili- 
ties and it was further shown that the complainant had 
i executed a receipt to the accused in which he had ad- 
mitted that the accused had paid up all dues and also 
undertaken that he would not take criminal or civil 
I proceedings against the accused, the conviction of the 
! accused under S. 408 is not sustainable. (Ross and 
: Scroope, //.) RAGHO PROSAD GUPTA v. EMPEROR. 

: 130 1.0. 833 (2) = 32 Or.L.J. 620 = 12 PatL.T. 366 
I = 1931 Or.O. 399 = A.I.R. 1931 Pat. 169. 

’ Ss. 408, 467 and 477- A — Supervisor of Co- 

! operative Society— Misappropriation by — Affixing of 
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ihumb-tmpression of one person and certifying it to be 
that of another — False debit entry — Offence. 

Accused, a Supervisor of a Co operative Society, took 
out of the funds of the Society, ks. 2, purporting to he 
the monthly pay of a sweeper- woman, debited the amount 
in the accounts of the Society as her pay, took a thumb- 
impression of a young nephew of his, certif}ing it to 
be that of the sweeper woman as against the debit 
entry, and without paying the amount to the sw’eeper 
woman, converted it to his own use. 

Held, that the accused was guilty under S. 408, I. P. 
Code, inasmuch as he obtained a wiongful gain of 
Rs. 2, it having l)een done in a secret manner, and also , 
caused wrongful loss to the Society, the amount having , 
been spent in a manner not authorised by the Society, | 
that he W’as guilty under S. 467 of foigery, in respect I 
of the affixing of the false thumb impiession and that 
he was also guilty of faNifi('ation of accounts under 
S. 477-A, in respect of the false debit entry in the 
accounts. {^Murphy and Sen, / /.) EmpekoR v. 
Keshavrao. 36 BomLR. 1120- 1936 Cr C. 29 = 
154 I.C. 659-7 B.B. 340 = 36 Cr.LJ. 622-A.LR. 
1935 Bom 30. 

S. 409 — Agent with authority to lend — Loan to 

himself. 

An agent, authorised to lend his inastei’s money, 
commits an offem e if he lends to himself without his 
master’s permission. i^lUirn, J.) KamANATHAN 
CHLTTIAK 2^. DURAISWAMI AYYANGAR. 1933M.W. 
N. 256. 

S. 409 — Applicability — Fjitrusiment to company 

— Prosecution of M ana sit n^ Director, 

It is not necessary that the property should have been 
entrusted to the accused directly. If the accused has 
obtained oi assumed the control of the property of 
another person under circumstances whereby he becomes 
entrusted or w'hereby his receipt becomes receipt for or 
on a(C(junt of another person and fraudulently converts 
it Or the proceeds, then he has committed an offence 
vMthin the meaning of the section. So where property 
was entrusted to a company, the Director of the com 
pany as the person active in the financial affairs of the 
company may be prosecuted for misappropriation of that 
property. (jDoniiSivami Iyer., C.J, and Siiniva’ia Iyer, 
/.) kSitaramachar The Government of 
Mysore. 36 M C.C.R. 319 = 8 Mys L. J. 385. 

S. 409 — Bona fide conduct — 'Exoneration of 

accused — Public servant, 

A public servant w’as responsible in law for the pro- 
per expenditure of cei tain sum of money in respect of 
which he had no dominion other than passing »Jiders , 
lor payment in writing and into whose hands money ; 
never actually came. He could not file all vouchers i 
regarding expenditures owing to the sudden death of the 
pti‘'on who a(-turilly spent the money; but he proved 
pieces of w oik being done for which no vouchers w’eie 
on lecoul. Further the owner of the money, that is the 
Municipal Board, had exonerated him from every liabi 
lity, civil or criminal Criminal proceedings for 
alleged embezzlement were taken against him after a . 
<lclay of nearly three years, 

I hid, that there was no case of criminal misappropria- ' 
tion noi even reasonable ground for suspicion against | 
the atcustd and that the proceedings should be quashed. I 
//.nan. C.J.) ABDUL WALI v. EMPKROR. ' 

6 IB (Oudh) 155 = 146 I C. 661 = 10 O.W.N. 807= 1 
9 Luck 61 = 35 Cr.LJ. 148 = 1933 Cr.0. 1088=A.I. i 
E. 1933 Oudh 387. ; 

— — S. 409 — Criminal mtsapprofirtatton — /Honey j 
entrusted to accused for parUeular purpose not utilised 1 
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I therefor — Manner of misappropriation — Prosecution 
I need not proze, 

I On a charge under S. 409 it is not necessary for the 
j prosecution to prove in what manner the money alleged 
to have been misappropriated has actually been spent by 
i the accused. If it be shown that money entrusted to 
I the accused or received by him for a particular purpose, 
j was not returned by him in accordance with his duty, it 
I lies on the accused to prove his defence Criminal 
breach of trust is not an offence which counts, as one of 
its factors, the loss that is the consequence of the act; it 
is the act itself which in law’ amounts to an offence. 
Where the money entrusted to be used for a particular 
purpose was not used for such purpose and the money 
had been letained for such a length of time that, taken 
with the other circumstances of the case, an intention to 
convert the money to his own use has been made out, 
the offence is r omplete. (Guha and Nasim Ah, Jf.) 
Akshoy Chandra Bose v . Lmpkror. 69CLJ. 
306=16110. 22-7R.C. 89-35CrLJ 1279=380. 
W.N. 467-1934 Cr.C. 793-A.I.R. 1034 Cal. 532. 

S. 409 — Dispute 2 u the nature of accounting — 

Proper remedy, 

Wheie the dispute between the parlies is one in the 
nature of accounting, the proper remedy is to file a 
civil suit for recovery of the amounts ilue and not a 
prosecution under S. 409, I. P. ('ode. {Nanavutty, /.) 
Munn(X) i.a[. 7'. Emperor. 164 10. 258 = 7 RO. 
459-36 Or L.J. 477 = 1936 O.W.N. 126 = 1936 Or. 

! 0. 442 = A.I.R. 1935 Oudh 241. 

S. 409 — Entrust/nent of goods — Trust regarding 

sale proceeds — Property, 

The views that an entrustrnent of goods cieates no 
trust on the sale proceeds of the goods and that where 
gciocls have been entrusted for sale as soon as they are 
sold the tiust cases because the purchaser pays the money 
clothed w'ith no trust are both fallaciou''. Wnere pro- 
perty isS delivered under a trust the sale proceeds of pro- 
perty entrusted are also subject to the trust ‘‘property” 
w’ill include cash into which it is corrverted; if there is 
as express or implied term in the agreement or trust. 
The suggestion that it is fhe intention or knowledge with 
which the money is ultinrately paid to the agent by a 
third party which governs the question W’hether there is 
a trust or not is fallacious. The question whether the 
goods only w’ere entrusted or whether the sale proceeds 
of the goods were governed by the trust depends on the 
express or implied terms of the agreement or trust. 

' (Feirers, J.C. and Aston, A J.Cl) DHARAMDAS 
EILARAM7/. Emperor. 140 10. 647 = 1932 Or 0. 
733 = I R. 1933 Sind 1 = 34 Cr.L.J. 51 -A.I.R. 1932 
Sind 169. 

S. 409 — Head constable enquiring into theft, 

finding out propet ty but entering into agreement with 
possessor and reporting case as not traceable— Offence, 

Where a head constable, in the enquiry into a theft 
case found out the property but entered into an agree- 
ment with the person with whom it w^as found and 
reported the case as not traceable, 

Held, that he had dominion over the property on 
behalf of G:)vernment, w’hether he formally seized it or 
not, and that in abuse of that dominion, he misappro- 
priated the property and committed a criminal breach of 
trust in his capacity as a public servant. A.I.R. 1931 
Rang. 294; 37 Mad. 55 and 39 Mad. 781, Ref. {Staples, 
A /,€,) Emperor r/. Abasalt.i. 31 N LR. 312 = 
156 I C. 184 = 7 R N 224 = 36 Cr.L.J. 867 - 1936 Or. 
0. 667 = A.I.R. 1936 Nag. 139. 

S. 409 — Lambardar making collections — Same 

not forwarded to treasury — Offence, if constituted. 
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A lamhardar who had made collections of revenue 
did not pay the same into the treasury for two months 
and when approached by the police paid a certain sum 
though he had made larger collections. It appeared 
however that he had deposited the collections in a 
secure place because he knew that the Tahsildar would 
probably refuse to take anything except the full amount. 

Held yWint the /atnbariiar was not guilty of criminal 
breach of trust. {Addison, /.) LaCHMaN Singh v. 
Empkrok. 131 1.C. 910-32 Cr.L.J. 811-1931 Or. 

0. 692 = A.LR. 1931 LaU. 468. 

S. 409 — Manager — Court of IVards — Appoint- 
ment by Collector — Right to prosecute, 

Wheie a manager was appointed for an estate by the 
Colltctor as lepresenting the Court of Wards he can be 
prosecuted in respect of any alleged criminal brea('h of 
trust only with the sanction of the Court of Waids 
through the Collector who appointed him since the 
estate was entriisterl to the manager by the (Collector as 
lepresenting the Court of Wards; the executor of the 
estate to whom it is subsequently handed over by the 
board of Revenue can only irpply to the ("ollector to 
take action against the manager; he c.innot prosecute 
the manager himself, much le'is antlionse another to do 

on his behalf. {Adami, /.) V'OGANAND DaS v. 
Emperor. IR 1931 Pat 191 = 130 IC 543 = 32 
Cr.L.J. 556=12 Pat.LT 421 - 1931 Cr.C. 206 = 
A I.R. 1931 Pat. 86. 

S. 409 -Afo cntrudmcnt. 

Where an ai'cused in capacity of an accountant ol a 
Municipality puts up checfues drawn to self for the 
Chairman’s endorsement persu.iding the Chairman who 
is ignorant of English that they were for contractors, 
draws the money from the sub-treasury and misappro 
priates it, he might have cheated other people but he 
was never entrusted with the funds and so he cannot be 
convicted under S 409. {Jackson, /.) SUBRAMANlA 
Ayvar 7'. Emperor. I R. 1931 Mad. 525(l) = 13l 

1. C. 461 = 32 CrL.J. 756 = 1931 M.W.N. 399 = 1931 
Or C. 487 = A. I.R. 1931 Mad. 439. 

S. 409 — Offence by public servant in course of 

hi r duty — Sentence. 

The offence under S. 409 is a very serious one, when 
committed by a responsible public seivant in the course 
of his duty. A sentence of one year’s rigorous imprison- 
ment and Rs, 49 fine was aw^arded. 

Held, that a severer sentence should be inflicted; a 
sentence of rigorous imprisonment for two years and a 
fine of Rs. 5() was ordered. {Staples, A.J C ) EmpeROR 
7/. ABAS ALU. 31 N L.R 312 = 156 I.C. 184 = 7 R.N. 
224 = 36 Cr.L.J. 867 = 1935 Cr.C. 667 = A.LR. 1935 
Nag. 139. 

-S. 409 — Offence under — Condonation — Negli- 

gence of superior officer, 

A .servant acting w^ithin the scope of his employment 
cannot in oiler to defraud his master set up breach of 
his master’s legul.itions in his own favour. A public 
".ervant is expected to discharge his duties honestly 
wdiether his movements be properly supervi.sed or not, 
and it w’ould be setting a very bad principle, if embezzle- 
ment by him is condoned merely on account of the 
negligence of those who were in duty bound to control 
his action. {Dm Mahomed, J.) ALLAH DiTTA v. 
Emperor. 16 Lah. 44 = 163 I.O. 887 = 7 R.L. 468= 
36 Cr.L.J. 424 = 35 P.L.R. 649 = 1934 Cr.C. 1003 = 
AIR. 1934 Lah. 677. 

S. 409^Scope, 

S. 409 does not include an intention to misappropriate 
at some future date. {Coldstream and Monroe, JJf) 

Emperor v , Ahmad Din. 162 1.O. 616 C2j=7 R.L. 
Q, D.— II— 158 
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296 = 36 Cr.L.J. 165 = 1934 Cr.C. 1184 = A.LR. 1934 
Lah. 843. 

■S. 411 — Charge under — Proof. 

Where stolen property is recovered at the instance of 
the accused, and there is also evidence of witnesses who 
prove that the accused had w'ith him stolen articles for 
sale, it is for the accused to explain as to how he came 
into possesMon of such property; and when he offers no 
explanation, it mu^t b^ held that the charge under 
S 411 is fully made out. {A^ana"utty and Rachhpal 
Singh,//.) Emperor 7L ABOUT. Rahim. 150 10. 
845 f2) = 7R O. 69 = 35 Cr.L.J. 1130 = 11 O.W.N. 905 
= 1934 Cr.C 1324 --A.LR 1934 Oudh 399. 

Ss. 411 and 414- -Coiwictton under- -Whether 

ha rs p ri u eed mg u nder A rms Ac t . 

Where three persons are at various time', in p(j>session 
of the stolen revolver, the fac^ that they are convi( ted in 
respect of its possession under S. 411 or under S. 414, 
is no bar to theii being convicted in re^'pei t of it under 
S. 19(/), Arms Act, also. {Smith,/.) EMPEROR sv. 
Munnoo. 6 I R. r Oudh) 104= 146 10 364 (2) = 10 
O.W.N 895 = 35 CrL.J. 36=1933 Cr.C. 1393 (2) = 
A I.R. 1933 Oudh 470. 

S. 411— Failure to account for possession — 

Dt shone sty — / '‘re sum pit on . 

When some property is proved to be stolen property 
and the person who is found in possession of it cannot 
account for its possession especially when he is found in 
possession of it soon after the theft of the property, it is 
only reasonable to conclude not only that he was in 
possession knowing or having leason to believe it to be 
stolen pioperty but also that his pos>essi(m of it was 
dtshonest, {Zui-ul-fiasan, f) ShaRUR v. EMPEKOR. 
167 LC. 562 - 8 R.O. 23 -36 Or.L J. 1206 = 1935 
OWN. 911 = 1935 OrC. 1149 --A.LR. 1935 Oudh 
475. 

S. 411 — Failure to disclose names of thieves, 

Failure to disi'lose at once the names of thieves from 
whom the aci'useri purchased “toria” is not in itself 
suflficient ground for his conviction under S. 411. It 
must also be proved that he purchased the article dis- 
honestly, knowing it to be stolen property. (Addisni, 
/.) Guranditta V. Emperor. 6 LR (Lah ) 91 

(1) = 145 I.C. 284 = 31 CrLJ. 957 = 1933 Cr.C 881 

(2) = A LR. 1933 Lah. 596 (2). 

■ — S. 411 — Five thefts — -No proof that proceeds of 
each theft were received on different occasions — Convic- 
tions on fii'e chalans — Legality 

Where there is no proof whatsof'ver that the accused 
had lereived the proceeds of five different thefts on five 
different occasions and on the other hanel it was more 
likely that the thief or thieves may have passed on the 
stolen property to the accused at one and the same time, 
the accused cannot be convicted under five separate 
chalans for the offence of being in possession of stolen 
property under S. 411. {Agha Haidar,/.) JALAL z/. 
Emperor. I R. 1933 Lah. 289 (2) =142 I C 884 = 
34 Cr.L.J. 458 = 34 P.L.R. 433=1932 Cr.C. 921 = 
A.LR 1932 Lah. 616 (1). 

■ - 3 411 — Joint criminal possession. 

Two accused persons w’ere bringing the stolen property 
towards the patrol and when questioned claimed them 
falsely to be their own. 

Held, that the presumption w'as that they were both 
in possession of the stolen property and this possession 
not being explained by them, both were guilty. {Cold- 
stream and fai Lai, //.) EMPEROR v, DlWAN SlNGH. 
LR. 1933 Lah 364=143 LC. 463 = 34 Cr.L J. 604 
(1) = 34 P L.R 676 = 1933 Cr.C. 270 (1) = A.LR. 1933 
Lah. 148 (1). 
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S. 411 — Knowledge of whereabouts of stolen 

property — No proof of offence. 

Two days after a theft of a mare, a search party acci- 
dentally met the accused whom they informed of the loss 
of the mare. He promi‘?ed them to make inquiries for 
which he was paid money in advance. He took them 
near a pilgrim camp and fetched another man with the 
stolen mare. There was no other evidence against the 
accused to show that he was in joint possession with 
such person, 

Held, that accused might have come to know that 
the stolen mare was in the possession of another, that he 
used the knowledge to obtain an advantage for himself 
and that he could not be convicted under S. 411. i^Rup- 
chand, J,C, and Lobo^ A.JC.') PlRANO LaKHO v. 
Emperor. 6 I.B. (Sind) 70 = 146 I.C. 649 = 85 Or. 
L.J. 163 = 1933 Cr.C. 1180 = A.I E. 1933 Sind 352. 
— — S. 411 — Offence — Receipt of proceeds of sale of 
stolen property — Conviction fir receiving stolen property 
— S ustaiuabt I tty. 

The receiving of proceeds realised from the sale of , 
stolen property is not receipt of stolen property, so as to 
render the receiver of such proceeds liable to conviction j 
under S. 411. To sustain a conviction for receiving; 
stolen property, it must be shown that the property was , 
stolen. {Grille, J. C.) BaliraM v. EmpeROR. 8 R. 
N. 286 (2) = 37 Or.L.J. 718 = 162 I.C. 779 = 18 N.L.J. 
342. 

S 411 — Offence under — Burden of proof — 

Kno7vledge of theft. 

In a prosecution under S. 411, I. P. Code, the prose- 
cution has to prove that the accused had knowledge as 
to the article being a stolen article; and unless the prose- 
cution proves that, the suit cannot he brought home to 
the accused. {Ntyogt, A./.C.) Paltooram v. Em- 
peror. 18NL.J. 237. 

" ‘S. 411 — Offence under — Evidence — Meaning of 

word ^'‘helie7>e'^ 

Circumstantial evidence in order to justify conviction 
under S. 411 mu'^t be ‘Juch as w'ouIJ unmistakably lead 
to the inference of guilt and be reasonably inconsistent 
with any theory about the innocence of the accused. 
The fact that the persons w ho sold the articles were of 
18 and 20 and that they could hardly be supposed to be 
owners of the articles may be evidence of suspicion but 
it cannot be said that the accused must have believed 
that the articles were stolen property. Meaning of the 
word “believe” discussed, {Btsheihwar Nath. /,) | 
Gaya Prasad v. Emperor 6 Luck. 668 = 1932 Or. 
C. 592 = I.R. 1931 Oudh 363 = 1341.0. 401 = 32 Or. 
L.J. 1184 = 14 O.L.J. 199=8 O.W.N. 617=A.I.R. 
1932 Oudh 251 (2). 

[R. 9 O.W.N. 1169 (1170).] 

S. 411 — Offence under — Fine less than value of 

stolen property — Adequacy. . 

Accused who w’as convicted of offence under S. 411 
was sentenced only with fine, which was less than the 
value of the stolen property. 

Held, that the sentence which was inflicted was so 
light as to form a direct encouragement to other persons 
who may wish or be tempted to indulge in cattle theft 
■^r in the sale of stolen cattle. One year’s rigorous 
imprisonment was awarded. {Middleton, J. C.) EM- i 
PEKOR 7'. NiSAR. 157 I O. 169 = 8 R. Pesh. 9 (a)= , 
36 Cr.L J. 1138 = 1936 Cr.C, 874 = A.I.R. 1936 Pesh. 
100. 

“S. 411 — Offence under — Ingredients — Convic- 
tion — Proof of knowledge — Necessity. 

Under S. 441, it is necessary to prove that the pro- 
perty was stolen and that the accused knew or had 
reason to believe the same to be stolen property; when 
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I such proof is lacking, no conviction under S. 411 can 
, be recorded. {Wort and Fazl AH, //.) Emperor v, 
A Deaf and dumb. 169 1.O. 677 (2) =16 Pat.L.T. 
568 = 1936 Or O. 1168 = 36 Or.L.J. 107 = 8 R P. 292 = 
A LB. 1935 Pat. 451. 

S. 411 — Offence under — Proof of guilty know- 

I edge — S iispt cion — If suffict ent . 

A conviction lor an offence under S. 411, is not legally 
' sustainable in the absence of evidence on the record to 
show that the accused knew or had reason to believe 
that the property in question was stolen property. 
“Believe” in the section means much more than suspicion. 
{Nanavutty, /.) BHAGGaN v. EmperOR. 164 I.O. 
901=7 R O. 618 = 36 Or.L.J. 602=1936 O.W.N. 408 
= 1935 Cr.O. 684=A.I.R. 1936 Oudh 327. 

I S, 411 — Offence under — Proof — Pointing out 

stolen property — Inference of possession from. 

The mere pointing out or production of stolen property 
is not in all cases sufficient to fasten guilty knowledge. 

! Each case depends on the peculiar circumstances under 
I which the prosecution relies on the pointing out or the 
production of the property as evidence of possession. 
No hard and fast rule can be laid down for inferring 
from the mere fact of pointing out or production of stolen 
property that the knowledge of the person pointing out 
or producing is attributable to the fact that he is in 
conscious possession of stolen property. {Mehta, A.J.C.') 
Gandalal Kat.idas TA Emperor. 28 S.L.R. 41= 
154 I.C. 1038 = 7 R.S. 181 = 36 Or.L.J. 704 = 1934 Or. 

0. 1261= A.I.R. 1934 Sind 169. 

Ss. 411 and 467 — Offence under — Separate 

sentences — Propriety . 

Technically the offence of being a member of a gang 
associated for the purpose of committing burglaries is 
different from that of actually taking part in them but 
from a practical point of view separate sentences though 
legal are not strictly equitable. To give separate sen- 
tences comes perilously near the principle of “wwi? dc 
het bis veocari.'' {Harrison, /.) SURJAN SiNGH v. 
Emperor. I.R. 1932 Lah. 203 = 136 I.C. 27 = 33 Or. 
LJ. 251 = 33 P.L.B. 602 = 1932 Cr.C. 378 = A.I.R. 

1932 Lah. 298. 

-S. 411 — Onus. 

Where neither the receiving nor the retention of stolen 
property is established beyond reasonable doubt, the 
accused is not under any necessity to prove that he had 
no knowledge, or that he had no reason to believe that 
the property found in bis shop is stolen propeity. {Rtip- 
chand, J. C, and Mehta, A. J. C.) KESHOWDAS 

Uttamchand V. Emperor, 6 I.R. (Sind) 100 = 146 

1. C. 962=1933 Cr.C. 1335 = 36 Cr.L.J. 206 = A.LR. 

1933 Sind 359. 

~“S. 411 — Onus — Lapse of time — Burden of proof 
not shifted by. 

Because the distance of time between the theft and 
the recovery of the stolen property from the possession 
of the accused is short, the burden cannot shift on the 
accused to prove affirmatively that he came by the pos- 
session of the property in an innocent manner. {Baipai 
/.) HORi Lal V. Emperor. 56 All. 260=1933 
A.L.J. 1534 = 148 I.C. 141 = 6 R A. 649 = 36 Cr.L.J. 
621 = 1933 Cr.C. 1623 = A.I.R. 1933 All. 893. 

•— S. 411 — Possession of stolen revolver without 
licence — Separate charges under Penal Code and S. 19, 
Arms Act— Propriety of. See GENERAL CLAUSES ACT 
(X OF 1897), S. 26. 1933 A.L.J. 623=A.I.R. 1933 
All. 461. 

S. 411 — Possession of stolen goods — Presumption 

uhen justified, 

A man who is in possession of stolen goods soon after 
1 the theft may be presumed to be either the thief oi has 
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received the goods knowing them to be stolen unless he 
can account for his possession. In order that this pre- 
sumption may be raised there must be possession by the 
person, against whom it is to be raised, of recently stolen 
goods. Mere physical relation arising from the posses- 
sion of the object is insufficient to amount to possession 
which connotes control over the object possessed. The 
possession of the stolen property should be exclusive as 
well as recent. 6 liom. 731, Rel. on. {^Mya Bu^ y.) 
Rajalingam V. Emperor. 149 1.O. 31=^6 R.R. 300= 
360r.L.J. 994 = 1934 Cr.O. 612 =A.I.R. 1934 Rang. 
SO, 

— ’8. 411 — Presumption under Evidence Act (I of 

1872), S. 114, III. (a) — Nature of — Explanation by 
accused — Onus on the crown. See EVIDENCE ACT, 
S. 114, ILL. (a). 36C.W.N. 291 = A IR. 1931 Oal. 
617. 

■“S. 411 — Presumption of knmoledf[e — Possession 
long after theft — Necessity for independent evidence. 

The presumption under S. 114, 111. (a) of the 
Evidence Act, is by itself insufficient, without other evi- 
dence to convict the accused who was found to be in 
possession of a stolen animal nine months after its loss. 
11 Cal. 160, kel. on. {Dkavle»J.) SUCHIT AHlRr^ 
Emperor. I.R. 1931 Pat. 208 = 130 I.C. 800 = 32 
Or. L. J. 614 = 12 Pat. L. T. 360 = 1931 Cr.O. 205= 
A IB. 1931 Pat. 85. 

S 411 — Probable explanation for his possession 
set up by accused — Presumption under S. 114, III. (a) of 
Evidence Act, no longer available to prosecution. See 
Evidence act, S. ii 4, III. (a). 56 All. 250=A.I. 
R. 1933 All 893. 

S. 411 — Proof of guilt — Accused found tn pos- 
session of stolen articles shortly after theft— No expla- 
nation offered — Inference, 

Where the stolen article was found 'in the possession 
of the accused within 24 hours of the theft and he 
refused to disclose the name of the person from whom 
he received it without assigning any reason for his 
refusal, the Court is justified in holding him guilty of an 
offence under S. 41 1, i^Hisheshwar Nath^ Jf) BaBOO 
Lal V, Emperor. 9 O.W.N. 1169. 

— , ,.g^ 42 j — Proof of theft — Sale of ornaments a 
month after theft. 

Per Abdul Qadir, J, — It will not be safe to draw the 
inference that certain ornaments are the proceeds of a 
burglary from the mere fact that they were sold bv the 
accused moie than a month after a theft. {Abdul Qadir, 
y., on difference betw^een Coldstream and Jai Laf yy.) 
Amrit Lal V. Emperor. 1933 Cr.O. 1503 = 148 I. 
O. 400 = 6 RL. 660 = 35 Cr.L.J. 654=A.I.R. 1933 
Lah. 987. 

S. 411 — Stolen property found in house occupied 
by family — Liability of the head of family. 

It is wrong to assume that property found in a house 
occupied by several male and female members residing 
therein should be considered to be in possession of the 
head of the family. This assumption can have no place 
in cases in which possession and criminal intent form 
the essential elements of an offence. It is equally un- 
warranted to assume that everyone residing in the house 
should be deemed to be in possession of an article 
recovered from it. {Niamatullah, /.) Ram CHARAN 
V. Emperor. 6 I.R. (All.) 60 = 146 I.C. 130 = 34 Or. 
L.J. 930 = 14 L.R. 239 (Or.) = 1933 A.L.J, 1338 = 
1933 Cr.C.743=A.I.R. 1933 All. 437. 

S 412 — Burden of proof under. 

In cases of receiving stolen property, the onus of 
proof never passes to the accused. The Crown must 
prove guilty knowledge. {Lort Williams and Jack, //,) 
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Daud Shaik z;. Emperor. 9 R.o. 266=164 1.0. 
721 = 37 Cr.L.J. 976 = 62 O.L.J. 267 = 40 O.W.N. 169. 

‘S. 414 — '‘Believe' — Meaning, 

The word ‘believe* in S. 414 is much stronger than 
the word ‘suspect^ and involves the necessity of show- 
ing that the circumstances were such that a reasonable 
man must have felt convinced in his mind that the 
property with which he was dealing was stolen property. 
It is not sufficient in such a case to show that the 
accused person was careless or that he had reason to 
suspect that the property w’as stolen or that he did not 
make sufficient enquiry to ascertain whether it had been 
honestly acquired. 

Held, that the mere fact that a European soldier is in 
possession of jewelry ordinarily worn by Indian women is 
not sufficient to prove that the accused had rea'^on to 
believe that the jewelry was stolen. {Tek Chand, y.) 

Gian Chand z^. Emperor. I.R. 1932 Lah 686 = 
139 1.0.442=33 Cr.LJ. 764 = 33 P.L.R. 572=1932 
Cr.O. 680 = A.I.R. 1932 Lah. 484. 

S 414 — “/?/ sposing of" — Spending money stolen 

by another — No offence. 

The intention of the section is to punish persons who, 
subsequent to the commission of the offence, either con- 
ceal it or make away with it by destroying, or otherwise 
dispose of it. The section is clearly intended to penalize 
persons who deal with stolen property in such a way 
that it becomes impossible to identify it or use it as 
evidence. It cannot apply to the case of a man spend- 
ing money stolen by another. {Currie, y.) A MAR 
Nath z/. Emperor. 168 I.C. 835=36 Cr.L.J. 1459 
= 8R.L. 309=1936 Cr.O. 968 = AXR. 1936 Lah. 
687. 

S. 415 — Gist of offence — Lorry transferred in 

the name of the accused by misrepresentation — No 
offence. 

Under S. 4l5 unless and until damage or harm is 
proved the offence of cheating is not completed. Where 
a lorry was transferred to the name of the accused on 
the basis of a writing signed by the complainant but the 
latter contended that the w’riting was prexmred by mis- 
representation. 

Held, that the accused was not liable to be convicted 
under S. 420. {Saaduddin, A./.C.) Birikrishan v. 
Emperor. 6 R.Pesh. 65= 148 I.C. 690 = 36 Cr.L. 
J. 872 = 1934 Cr C. 286 = A.I.R. 1934 Pesh. 5. 

S. ^15— Offence under — Encumbered land 
offered as security — Representation that it was free from 
encumbrance — Intention to cause damage. 

Applicant stood surety to a fishery lessee for the due 
paynient of fishery revenue due from the latter and 
offered certain lands purported to be free from encum- 
brances, as part of the security. As a matter of fact, a 
portion of the land offered as security was heavily mort- 
gaged. On default of the lessee to pay an instalment, 
proceedings were taken against the surety and his pro- 
perty was bold, but the sale was set aside on the surety 
paying the purchase-money interest and cost. The lease 
was cancelled as a result of the above default and the 
fishery w'as resold, and the deficit caused thereby was 
sought to be recovered from the surety, who could pay 
only a part of the deficit amount. The surety was 
prosecuted and convicted under S 4l7, 1.P. Code. 

Held, setting aside the conviction, that the proceed- 
ings did not show that the applicant had any intention 
of causing damage or harm by his act; nor could it be 
shown that his act was even likely to cause damage or 
harm, as it might well be that in spite of the fact that 
his land was encumbered, the applicant was confident of 
his ability to pay up any amount which might be due 
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in respect of the fishery, and as it had not been shown 
that at the time that he entered into his bond, he mast 
have known that it would be impossible for him to 
fulfil it or unlikely that his assets would be inadequate 
to fulfil it owing to the fact of his land being encum 
bered. {^Markney, J,) ABDUL HaMEI) EmpeROR. 
167 I.C. 241--8 RE. 93 -36 Cr.L J. 1136. 

S. 415 — Offence under — Letter sent by insured 

post to creditor — Letter (ontaimn^ blank papers — 
Nature of idfture. 

The accused sent a le'ttr to his ci editor and insured 
it foi a sum of money but when the addre^'-ee rereiveil 
it and signed the .acknowledgment it was discoveied to 
contain nothing but blank sheets of paper. 

//e/dj that the accused was liable to be convicted 
under S. dl5. ( Jame^, /.) lUlJNATH SahaY 
Kmpf.kor. 6 I R. (Pat.) 198-145 I C. 671-34 Or. 
L.J. 1020 - 14 Pat L T. 48 - 1933 Or.C. 514 -A I.R. 
1935 Pat. 183. 

S 415 — OtJeuce under - -Proseentzon must prove 

fraud or didionesty on part of accused . 

In ( ase of an offence under S. 4l5, the burden i'« on 
the prosecution to prove fraud or dishonesty on the part 
of accuserl. Every ingredient w hich is im luded in the 
definition of the offence must be estaldished by the pro- 
.secution. [Roudnnd and Sannder^^ J J ') MaHOMKD 
Kaki 7'. KiMPi^ROR. 6 I R. (Pat.) 276 -146 I.C. 680 
-1933Cr.C.l360 (2)-35 Cr.L J. 95 = A.I.R. 1933 
Pat. 698. 

'S. 416 — Offence under second part of — Requisita. 

In order to biingacase within the second pait of 
S. 415, damage or harm caused, oi likely to be caused, 
must be the necessaiy consequence of the act done by ' 
leason of the deceit practised or must be necessaiily 
likely to hdlow therefiom, and the law does not take 
into ciciount remote possilrilities that may flow from the 
act. {T^k Chand, J.) KatAN SlNGH EmPSKOK. 
35PL.R. 6G6-153IC. 30-7 R.L, 376-36 Cr.L. 
J. 274 1934 Cr C. 1180-A.I.R. 1934 Lah 833. 

S. 415- Keq HI sites of offence — No allecfaiton of 

dt^honedy — No oft me e made out, 

Wlieiea charge w'as fiamcd “that you on or about 
the third day of November at Karachi cheated the 
complainant taking K.s. 3,.f00 as per award and not 
acting according to the aw'ard,’* 

field, that as the charge did not contain any allega- 
tion that the accused acted dishonestly or that he de- 
ceivetl the complainant, the chaige should be set aside ' 
iincl the piocetdings quashed. (L'errers, J.C.and Aston, 
Ajef) Vakumai. Lahrumal V. Emperor. 6 1 
R. (Sind) 36-145 I C. 617 = 34 Cr.L.J. 1049 -1933 
Cr.C 633- A.I.R. 1933 Sind 169. 

S. 415 -Sub tease of tfarden — Disposal of fruits 

by lessee in fraud of sub-lessee — Offence. ' 

The petitioner was the les«;ee of a mango garden. He 
negotiated with the complainant for a ?ub lease and it | 
W'as settled that the sub-lessee should pay the rent w’hich 
the lessee was liable to pay and take the produce of the 
tret s. Some time later, the agieement w’as registered but I 
when the siil)-less€e attempted to pay the rent, he found 
that not only the rent had already been paid by the ‘ 
lfc''Ste but that the pioduce itself had been sold by the j 
lesstt C)n a prosecution under S. 415, the first Court j 

found that the accused was' trying to get out of a bad ■ 
baigain. 

Held, that was not a finding that from the beginning | 
the accused had intended to defraud the complainant, i 
and that at the time, he entered into the contract of sub- 
lease there w'as nothing to indicate that he wanted to ^ 
cheat the sub-lessee. Taking the fruit and selling it ‘ 
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I after the sub lease of course constituted an offence but it 
I W'as not within the scope of the present charge. James, 
I/) Reazuddin Emperor. 6RP 366-147 I. 

! 0. 674(2)-35 Cr L J. 456=16 Pat.L.T. 621 = 1934 
Cr.C 460 = A.I R. 1934 Pat. 231. 

I S. 417 — False representation by process-server of 

Court — Inducement to put thumb-mark on back of bond 
I — Representation that it was suit summons — Intent to 
concoct endorsement of payment. See PENAL CODE, 
SS. 463, 467 AND 5ll. 40 Mys.H.C R 88. 

Ss. 417 and 420 — Obtaining money by cheating. 

Where a person is alleged to have obtained money by 
cheating, the offence committed is one under S. 420 and 
not merely under S. 4l7. 10 Lah. 5l3, Ref, {Tek 
Chaiid, /') Khuda ILakh.sh z/ Empekor. 147 I.C. 
737-6 R.L 444 = 35 Cr.L.J. 614= 36 P.L.R. 289 = 
1933 CrC. 1664 = AIR 1933 Lah. 1009. 

S. 417 — Offence lender — Deceiving creditor. 

A person commits an offence punishable under S. 417 
if by (leceiving his creditoi he obtains from him a docu- 
ment not nece'-sarilv a legal quittance or a valuable 
security but such a document as is likely to facilitate the 
evasion of payment by the debtor and to cause embar- 
rassment to the cieditor when he seeks to enforce the 
claim, {/anus, /) lUlJNATH SaHAV 7'. EMPFROR. 
6 I R. (Pat.) 198-14610 671 = 34 Cr.L.J. 1020 = 
14 Pat.L.T. 48=1933 CrC. 514 = A.I R. 1933 Pat. 
183. 

Ss. 417 and 4f2X)—Ofifence under — fraud — 

Proof. 

Where serious charges of fraud are made, the facts 
mu'‘t be sworned ti^ by the person who alleges them. 
Ill such cases it is absolutely es'^ential that there 
should be clear evidence to defraud or to cheat. Where 
there was some suspicion legarding the conduct of the 
accused but there was no evidence of a prima facte case 
of cheating, 

Htl'L that ciiminal piosecution ('oukl not be sustain- 
ed. {Lort IVifhams and S.A\ Ghost, JJ) PA.SHU- 
PATi Banf.kji ?'• MAHARAJKUMAR NRIPKNDRA 
Nakavan SiNGHA. I.R. 1931 Cal. 805 = 134 I C. 
309- 32 Cr.L.J 1133 = 63 C L. J. 457 = 1931 Cr.C. 
604 =A I.R. 1931 Cal 452. 

Ss. 418 and 420 — Sale deed — False representa- 
tion as to encumbrances — Offence constituted — Existence 
of civil remedy whether bars prosecution. 

The existcMice of a civil remedy need not necessarily 
exclude trial by a Criminal Court of an offence. Wheie 
it was alleged th.it the vendor had deceived the purcha- 
ser into believing that there was only one encumbrance 
on the property, whereas in fact another encumbrance 
W'as also discovered subsequently, 

Held, that the facts suggested the olfence of cheating 
and that the Magistrate should not throw out the case 
merely because there w'as a covenant in the sale deed to 
recover any further moneys for which tne land might be 
liable presumably in a civil suit. {Roys, J,) I,AL 
Bahadur v. Emperor. I.R. 1932 All. 600(1) = 
140 I.C. 97 (2) = 33 Cr.L J. 884-1933 Cr C. 62 (1)- 
A.I.R. 1933 All. 42. 

Ss. 419 and 109— Cheating by personation — 

Subsequent false statement tn support thereof — Offence. 

Where long after an alleged offence of cheating by 
personation has been committed, a person makes a false 
statement in order to support the false per.-^onation, he 
cannot be convicted under Ss. 4l9 and 109 {Nendall, 
/.) MST. Wasima V. Emperor. 156 I C. 914 = 8 
R A. 66 = 36 Cr.L J. 1031 = 1936 A.W.R. 515= 1935 
A.Cr.C. 115 = 1936 Cr C. 692= A I R, 1936 All. 666. 

Ss. 420 and 611 — Accused writing letter to 

another containing false statements — Latter farting 
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With valuable securi'y induced by other circumstances 
also — Offence committed 

Accused wrote a letter to another containing a defini- 
tely false statement with a view to get certain valuable 
security from the other person and caused that letter to 
reach such other’s hands ; but it was not proved beyond 
all reasonable doubt that it was that letter and the 
deception contained therein alone which induced the j 
other to put the security undei accused’s control. i 

Heldy the accused was not guilty of cheating but as he 
had done all he could to bring about that result, he was I 
guilty of an attempt to commit the offence of cheating. 1 
{^Mya Ru and Basfuleyy J/.) N. N. liUKIORjEEzc j 
Emperor. 37 Cr.L J. 217-^159 I.O. 1065--8 R.R. I 
321 = 1935 Or.C. 1213 = A.I.E. 1936 Rang. 456. 1 

S. -—Applicability— Bill or tn7>oice — Pay- 
ment by cheque — Subsequent dishonour of cheque — 
Offence — ‘ ^Valuable security f 

A person who pays a bill by meari!) of a cheque 
(whether post dated or not) and gets the bill with the 
endorsement ‘deceived by cheque,” duly stamped as a 
receipt, cannot be held to dishonestly induce another to 
deliver any property or valuable security within the 
meaning of S. 420, when later on the chec|ue is dis- 
honoiireil when presented for payment. Nor is the 
receipt, property or valuable security within the meaning 
of the section. Since it does not extinguish or release 
any legal right and does not purport to be an acknow- ■ 
ledgment of payment, as it amounts only to an at know- i 
ledgment th.it a cheque had been received. It is not | 
also a valuable security under S. 30, f.P. Code. {Lort | 
IVtlhams and JackyJJ.) II. K SllAW z/. EmPEROK. ! 
39 C.W.N. 1182=62 0 L.J. 119 =1936 Or 0. 579- 
37 Or L.J. 828 =1631.0. 232-8 R.O. 730(2)-A.I. 
R. 1936 Cal. 324. 

— Ss 420 and 511 — Attempt to cheat — E^sentiais ' 

— Applieation to Cur>‘ency Officer foe ml tie of Currency | 
Note alUi^ed to haih' been lost — If merely preparation. \ 

Where an accused tries to get the value of a currency 
Note by sending h.df of the note, falsely alleging that 
the other half has been lost and requesting payment of [ 
the value of the note, the sending of the application by j 
the accused is a definite act on his part towards the 
commission of the offenc'e of cheating, and constitutes I 
an attempt to cheat under S. 511 read with S. 420. It 
is not merely a preparation for ( heating {^Kamachandra 
Baoyj.) Parasuram Sait v. Gijvernment of 
Mysore. 12 Mys.L J. 467. 

-S. 420 — Cheat ins; — Bangles paiuned described as 

^old bandies** — Bangles found to be of alloy of gold . 

Where a person pawns bangles describing them as 
“gold bangles” he is not supposed to have meant ‘‘pure 
gold’’ bangles. It is a case of cai'eat eniptor^ i.e.y for | 
the pawnee to test the articles before he takes them, 
anti the pawner is not guilty of the offence of cheating 
merely because the bangles are found to be of alloy of 
gold. {Mo^elyy /.) MaUNG TiN 7j. EMPEROR. 37 
OrLJ 179 = 159 1.0, 789-8 R.R. 283= 1935 Or.C, 
1201 (1) = A I.R. 1936 Rang. 426. 

— — S. ^2^— Cheating — Refusal to sign agreement or 
return it. 

The respondent alleged in his complaint that he 
approached the petitioner to drop certain criminal pro- 
ceedings against him (respondent) and also to withdraw 
the proceedings relating to the execution of the decree 
against him (respondent) on receipt of a certain amount. 
The petitioner having agreed to his sugge.stion, an 
agreement to that effect was written out by a petition- 
writer and also a promissory note. The respondent 
signed the compromise, but the petitioner took it back I 
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from the petition wriier without signing it, saying that 
he had to consult a friend before signing the document. 
The petitioner never returned the d(;cument. 

Heldy the above facts do njt con'^titute an offence 
under S. 420, that the matter is of such a doubtful 
natuie both on the facts and in law that no ciiminal 
proceedings should be taken on the allegations made in 
the complaint and that the dispute, if at all, was one 
which was eminently suitable to be decided in Civil 
Courts, (/at Laly J.) KaM NaTH v KaJA RaM. 

6I.R. (Laii.) 246 -146 I.O 552 = 36 Cr.L J. 103 = 

1933 Or.C. 370 = A. I.R. 1933 Lah. 215. 

S. 4t2Q—Cheatt ng—'Snow half' rt hem e—Com - 

Pony for advancing loans— -Specufatiih and t i^ky con- 
ditions — misrepresentation — Fiaud not pioved — 
Conviction ftr cheating not smtainable. 

Accused No. 1 was the promoter of “The Delhi 
Syndicate, Ld.’’; accused 2 and 3 were agents. The 
Articles of Association, Memorandum and forms of 
applications for loans contained all the conditions 
governing the grant and the refund of loans. The 
object of the Company was to advance money to poor 
and needy persons at one and h.df per cent, per arnum, 
repayable after about 5 to 8 years. The main idea of 
the scheme was to grant loans by four unequal instal- 
ments to euh applicant. As soon as fifteen loan candi- 
dates were legistered, loans w'ould be advanced to each 
candidate in turn, by drawing lots; if a candidate was 
not able to get the full loan nor free cash bonus nor any 
part loan, he would be refunded his cmdidatuie fee on 
an application for refund. 

Heldy that although the scheme may he very highly 
speculative and in a sense somewhat chimerical, still 
nothing was concealed from the public and everything 
was disdostd, not only as to how' the loans were to be 
granted but also as to how it Was to be refunded. The 
scheme might be speculative and the public, if they 
invested any money, ran a risk of losing their money 
but it could not be said that it was started with a 
dishonest intention of cheating the public. In the 
absence of any mideading or deceptive lepiesentations, 
therefore, the accused could not be convicted fir cheat- 
ing. (Bi oomfield and Divatia, //.) KmpkkoR z/. 
Dukgaoa.s. 6 RB. 286 = 148 I C. 271 = 35 CrL J. 
644 = 35 BomLR. 1181 = 1934 Cr.O. 245-A.I.R. 

1934 Bom. 48. 

S. 420—6^ 'i7'il dispute — Conduct amounting to 

sharp prat t ice. 

Complainant whose cattle was witli the accused took 
tvso respectable elders to demand the return ol the 
cattle. Those people without having the matter referred 
to them decided that Rs. 50 would be the proper sum to 
be paid to get them liai k. Complainant a:ceptecl the 
decision and paid Rs 50 to accused. The accused ac- 
cepted the Rs. 50 and demanded the balance of debt 
due to him. 

Heldy on the above facts, that though accused’s 
conduct was a sharp practice, he cannot be made crimi- 
nally responsible under S. 420 and that trie matter was 
really a case of a civil dispute. (Baguleyy J.) RaM 

Rup Pandey Emperor. 6 IR (Rang) 71 = 146 
I.C. 41 = 34 Cr.L.J. 1197 = 1933 Or.C. 939 = A.I.R. 
1933 Rang 216. 

— Ss. 420 and 120 B — Conspiracy to obtain 
money by false pretences from public — Offences in 
pursuance of conspiracy — Trial of charges for different 
offences proper. See PENAL CODE, SS. 120 13 AND 
420. 28 S.L.R. 119-AI R. 1934 Sind 57. 

g 420--Deception without motive — No advant- 
age gained — No loss to the other side not guilty under 
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S. 420 or S. 476. .Sw PENAL CODE, S. 476. A.I.B. 
1933 Bang. 114. 

S. 420 — False representattm — Proof of — Decep- 

tion by conduct. 

It is not necessary that there should be any words 
used to constitute false representation. From the facts 
that the accused wore a Khaki shirt and threatened to 
take the complainant to the Thana, it could not be 
doubted that the accused gave the complainant to under- 
stand that he was a police officer which he was not and 
that he had the authority to take him to the Thma 
which authority he did not possess. That amounts to 
deception. i^Malltk and Remfry^ JJ.) Ali HusSAiN 27. 
EMPEROR. 66 C L. J. 73-1933 Cr C. 408-143 I.C. 
120-I.R. 1933 Cal. 343-34 Cr.L.J. 630-A.I.R. 
1933 Cal. 308. 

S. 420 — Mort:^age reciting that there roas no 

mortgage or sale — Prior charge created by a mortgagor, 

ill/ executed a mortgage in favour of G, Prioi to this 
transaction in a suit against M filed by one 7', M had 
vuffered a decree lor about Ks. 2,000 by creating a charge 
upon the mortgage property. In the mortgage deed, it 
was recited that the mortgaged property was not under 
“mortgage or sale” anywhere. G then lodged a com 
plaint under S. 420. 

Held^ that by suppressing the fact of the charge from 
G, yl/ could not be said to have committed any deception 
leading to cheating as defined in S. 4l5. M w’as not 
bound to disclose the charge. i^Subhedar^ A. J, C .) 

Kamkrishna Nandram Ganesh Narain. 30 
N.LR. 303 -160 I C. 20-6 R N. 270 = 86 Cr.L.J. 
1063 = 1934 Or.C. 658 -A.I.R. 1934 Nag. 149. 

— S. 420 — Offence under — Criminal intent-^Neces- 
sity for proof of — Mere breach of contract — If offence. 

The mere breach of a contract cannot give rise to a 
criminal prosecution. The distinction between a case 
of mere lireacn of contract and one of cheating depends 
upon the intention of the accused at the time of the 
alleged inducement which may be judged by his subse- 
quent act, but of which the subsequent act is not the 
sole criterion In the absence of clear and conclusive 
evidence of the criminal intention of the accused at the 
time of the alleged commission of the offence, and when 
the aggrieved party has an alternative remedy in the | 
Civil Court, the matter should not be allowed to be 
fought in the Criminal Court ; a conviction under S. 420 
in such cases cannot be upheld. (Fazal Ah, /.) 
SHEOSAOAR Pandey v . Emperor. 8 R P. 260 -37 
Cr.L J. 38 - 169 I.O. 167 (1) = 16 Pat.L.T. 663. 

— — S. 4i2Q— Offence under — Evidence. 

The accused were charged under S. 420 for having 
induced the office of the I. G. Police to transfer a lorry 
to their name from the name of F , by producing a 
doubtful rt'( eipt signed by F , 

Held, that it being admitted that the document was 
signed by F so far as the office of the I. G. Police was 
concerned, that was sufficient authority for them to 
transfer the lorry in the name of the accused. Neither 
the I. CJ. Police nor his subordinates were incurring any 
legal liability by effecting such transfer nor the [. G. 

or his office suffered damage or harm in body, 
nuiul, reputation, or property. The accused could not 
theicbjie lie convicted. {Saaduddin, A. J, C,) SiRI 
Krishan rc Emperor. 6 R Pesh. 66-148 I O. 960 = 
36 Cr L J. 872-1934 Cr.C. 286 = A.I.R. 1934 Pesh. 6. 

■ 'S 420 — Offence under — Money paid for bribing 
public servant. 

Certain persons were being tried for an offence. The 
accused representing that he could influence the Court in 
their favour received money from those persons. The 
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I accused was prosecuted for cheating. It was urged for 
I the defence that the money having been paid for an ille- 
I gal purpose a prosecution for cheating in regard to that 
; money could not be maintained. 

I Heldt that the plea was untenable. (^Mya Bu, /.) 

I Yacoob Emperor. 6 I.R. (Rang.) 86 = 146 I.O. 

! 240 - 34 Cr.L J. 1256= 1933 Cr.C. 804 -A.I.R. 1933 
Rang. 199. 

S. 420 — Ordering goods on credit — Intention not 

to pay — Proof of — Embarrassed circumstances at time 
of purchase. 

If a man carrying on a retail trade orders goods from 
his wholesale dealer and then becomes insolvent before 
he IS able to pay for them, the (7ourt is not entitled to 
infer he had a dishonest intention of not paying for 
them. A man in embarrassed circumstances is not bound 
, to disclose all his circumstances to people with whom he 
: deals on credit. Of course he is not entitled to make 
I any untrue statement. If, for instance, he orders goods 
I on credit and promises expressly or impliedly to pay foi 
I them on a particular date and the prosecution proves 
' that at the date of the contract the circum.stances of the 
accused were such that he must have known that it was 
practically impossible that he w’ould be able to pay for 
the goods, then that w'ould be a case of cheating. But 
the mere fact that the accused was in embarrassed cir- 
cumstances at the date of contract is not sufficient, 
without more, to prove an intention to cheat. 

Per Broom fields J , — It is not, however, necessary for 
' the prosecution to prove an absolute impossibility of 
p.iyment ; it is sufficient to show that the accused had no 
, reasonable expectation of being able to pay within a 
; reasonable time, (^Beaumont, C,J. and Broomfield, /.) 
Emperor v, Mohsinbhai Fateali. 56 Bom. 204 = 
I.R. 1932 Bom 224-1371.0.142 = 33 Cr.L J 401 = 
34 Bom.L R. 313 = 1932 Or 0.385 = A.I.R. 1932 Bom. 
273. 

S 420 — Requisites of ofjence. 

An offence under S. 420 does not consist merely in a 
fraudulent or rlishonest repiesentation but also requires 
the delivery of property by the victim, (hhavle, /.) 
ABDUR Rahim 77 . Emperor. I.E 1931Pat. 204 = 
130 10. 796-32 Cr.L J. 611 = 12 Pat.L.T. 12=1931 
CrC. 230 -A.I.R. 1931 Pat. 102. 

S. 420 — Sentence — Collection’! for charity — Mis- 
appropriation of. 

A person who extracts subscriptions from the charit- 
ably minded public for a charitable institution and 
pockets the proceeds himself does not deserve any 
reduction of sentence. {Maepherson and Agarwala, y/,) 
Kedar Nath Sahay v. Emperor. 160 I.C. 927 (2) 
-7R.P. 39 = 36 Cr.L.J. 1167 = 16 Pat.L.T. 318 = 
1934 Or.C. 300 = A.I.R. 1934 Pat. 114. 

S. 420 — Sentence — Punishment for cheating — 

Imprisonment obligatory. 

Under S. 420, a sentence of imprisonment is obliga- 
tory though the Court has a discretion to add or refrain 
from adding a fine. 94 I.C. 130 and 114 I.C. 733, Ref. 
i^Mahadevayya, /.) PUTTABASAPPA v, LiNGAPPA. 37 
Mys.H.C R. 269 = 10 Mys.L.J.274. 

Ss. 420 and 611 — Setting fire to car and false 

information to insurance company — Offence — Punish- 
ment — Deterrent sentence. 

Accused set fire to a car which was insured and then 
submitted a false information to the company to obtain 
money. 

Ileldf that the offence fell under S. 420/511. 

Held, further, that offences of such nature should be 
dealt with rather severely. It is very difficult to catch 
these motor insurance frauds and when once a man is 



2525 


CIVIL, CRIMINAL AND REVENUE. 


2526 


PENAL CODE (1860), S. 420. . 

caught, he should be given deterrent punishment. (A/t> [ 
Ahmad, AJ.C,) DaSRaT LAL z/ EmpeROR. 151 1.0. j 
249 = 7 R.Pesh. 18 = 35 Cr.L.J. 1345 = 1934 Or.C. 960 
(2)=A LB. 1934 Pesh. 67. 

— — — — S. 420 — Trial of case tinder S. 420 hy Second 
Class Magistrate — Validity of. 

A Magistrate who holds only second class powers has 
no jurisdiction to try a case under S. 420, Penal Code ; 
this is a matter which goes to the very root of the case, 
and is not an irregularity which is covered by S. 537, i 
Cr. P. Code. {Tek Chand. J.) KHUDA BaKHSH z;. 
Emperor. 1933 Cr C. 1554 147 1.0.737=6 R.L. 
444=36 Cr.L.J. 614-36 P.L.R 289=A.I.R. 1933 
Lfth. 1009. I 

S. 423 — Applicability — False recital in deed — , 

Object being to cheat creditor. 

Where the judgment-debtors executed a kobala with a 
false recital as to the consent of the decree-holder to 
take the land at a stated price and it appeared that this j 
was clone fraudulently with the intention of supporting 
at a later stage a case of satisfaction of the complainant’s 
decree and the statement relating to the consideration 
was false, 

Held^ that the judgment-debtors w'ere guilty of an 
offence under S. 423. iRoKdand, J.) AMIRI .SiNGH 
z/. Emperor. 6 I.R. fPat.) 16-144 I.C. 791 = 34 
Cr.L J. 846= 1933 Cr.O. 1029 = A I.R. 1933 Pat. 496. 

■ 424 — Dishonestly*^ — Meaning — Attachment 

of crop^ — Copy of writ not a f fixed to residential house ot 
judgment-debt 01 — Removal of crops — J f offence. 

Wheie in pursuance of a writ of attachment of grow 
ing crops under f). 21, R. 44, C I*. Code, a copy of the 
w'rit has not been affixed on the icsidenti.al house of the 
judgment debtor, the attachment is not legal or effective; 
consecjucntly the judgment -delitor removing such crops 
contrary to .such rittacliment cannot be convicted of an 
offence under S 424, I. \\ Code, 'fhe judgment debtor 
is entitled to remove the cTop^ whicdi have not been 
validly attached and which have not, therefore, passed 
out of him to the (!ourt, and the removal by him of such i 
crops does not prove that he ha.s done so dishonestly • 
Dishonest intention must be proved and c.mnot be pre ' 
sumed unless an unlaw'ful act is clone or a lawful act 
done by unlawful means. A per.son cannot be said to ' 
do anything “dishonestly’', if he merely intends to cause i 
wrongful loss to some one, when he c'annot or does not ; 
in fact cause any such wrongful loss. {Mehta, AJ.C.') ; 
Wali Mahomed Abdullah v. Emperor. 29 i 
S.L.R. 190 = 37 Cr.L.J. 485 = 1936 Cr. C. 126 = 161; 
I.b. 663 = 8 R.S 157 = A.I.B. 1936 Sind 20. 

S. 424 — Dishonest removal of c* op. 

Where it was found that the harvesting and removal 
of the crop was dishonest, a conviction under S. 424 is j 
justified. It is immaterial if the accused was entitled to 
the exclusive possession of the crop till division or that 
in the event of removal, the produce was to be deemed 
to have been as full as the fullest crop of the same des- 
cription in the neighbourhood on similar land for that 
harvest. 26 M. 481, Foil. {Lakshmana Rao, J.) PeRI- 
ANA THEVAN V. KaRUPPIAH THEVAN. 1931 
M.W.N. 1049. 

Ss. 424 and 206 — Dishonest removal of attached 

property — Complaint— Necessity for sanction. 

Dishonest removal of movable property, after attach- 
ment has been effected, would constitute an offence 
either under S. 379, 424 or 206 and as an offence under 
S. 206 is one which cannot be entertained without sane 
tion of Court, a complaint without sanction is invalid 
and vitiates the trial even though the accused miaht 
have been convicted, not under S. 206, but under S. 424. 
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{Burn, J.) SUBBAYYA HeGDE v. SlDDHU SHETTV. 

1933 M.W.N. 722. 

-S. 424 — Execution of process after specified date 

— Legality of — Resistance to, no offence. See C. P. 
Code, O. 21, K. 24 (3). 66 All 119 = A.I.B. 1933 
All. 46. 

S.424 — Landlord and tenant — Illicit removal of 

crops by tenant— Offence tf t oust i tut ed . 

A landlord of a village lodged Cfunplaint that the 
accused w'ho were tenants holding land under “varam 
tenure** reaped the crops without delivering his share 
and in order to defeat his rights as determined by 
decree. 

Held, that the complaint for an offence under S. 424, 
I. P. Code, w’as sustainable and that the cmiplainant 
i need not be driven to an unnecessary civil suit {Paken- 
I ham Walsh, /.) VENKATAMADHAVRAO v. EMPEROR. 
1932M.W.N 639. 

S. 424 — Offence under — Dishonesty or fraud — 

Need for proof. 

After a decree had been passed against a person, he 
I executed a deed of gift in respect of his Zemindari 
i property in favour of his wife wffio obtained mutation iiv 
her favour. When the decree-holder attached the 
: aforesaid propeiiy, the judgment debtor raised an objec- 
tion, but it was disallowed on the ground that he had no 
locus standi to raise the objection. The execution pro- 

• ceedings were thereafter transferred to the Deputy ('om- 
; missioner under S. 68, C. P. Code. The wife of the 
; judgment-debtor filed an objection wdiicli was rejected 

I by the Deputy Commissioner who referred her to the 
Court which passed the deciee. As .she continued to 
collect rents after the attachment, the Deputy Cornmis- 
.sioner prosecuted her and some of the tenants who had 
paid lent to her under S. 424, 1. P. Code, and the pro- 
secution resulted in their conviction. 

Held, that one of the necessary elements of S. 424, 
I.p. Code, IS that some d'shonesty oi fraud should be 
made out agauist the accused, that as theie hud been no 
decision or adjudication as regards the deed of gift in 
her iavoui being invalid, it was impossible to say that 
she acted dishonestly or fraudulently in making collec- 
tions and that no dishonesty or fraud could be imputed 
to the tenants also when the person to whom they paid 
the rent was the recorded ow'iiei of the property, and 
that the convictions sliould, therefoie, be set aside. 
{Srivastava, /.) EMPKKOR IIaLIM-UN-NISSA. 

1936 O.W.N. 879. 

S. 424 — Refusing to return. 

Refusing to return property is not contemplated by 
S.424. /.) Gurdialz/. Emperor. 66 All. 

119=I.B. 1933 All. 368 = 144 1.0. 32 = 1933 A.L J. 
1 = 14 L.R. 34 (Cr.) = 1933 Cr.O. 62 (2)= A.I.B. 1933 
All. 46. 

: S 424 — Removal by aicused of his crops not 

i validly attached. 

A person cannot be convicted under S. 424, I. P. 
Code, for removing his crops not validly attached. If 
the provisions of the law' were not complied with, the 
attachment would be illegal and the property would not 
pass from the judgment-debtor to the Court. {Bajpai, 
/.) Sarsar Singh v. Emperor. 1934 A.L.J. 749 = 
161 I.C. 366 = 7 R A. 153 = 36 Cr.L.J. 1307 = 3 A.W. 
R. 682 = 1934 Cr.O. 901 = A.I R. 1934 All. 711. 

— S. 425 — Co-sharers — One co sharer wrongfully 
digging land and removing earth. 

One of several co sharers in constructive possession of 
joint land has no right to dig part of it with a view to 

* apportioning it for his exclusive use. If he does, in the 
I teeth of opposition by another who is also in construe- 
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tive possession, the act amounts to criminal trespa-ss. In 
such a ca.se the other co sharer can exercise his right of 
private defence. {Ntamatu/lah, /.) ABDUL HaDI v. 
EMfEKOk. 6RA. 766 -=148 I.O. 649 =-35 Cr.L.J. 
730 = 1934A.L.J. 689 = 4 A.W.B. 271 = 15 L.R. 147 
(Cr.) = 1934 CrC. 1012(2)= ALE. 1934 All. 829 (2). 

S. 426 — Cutting ripe crops gro^on to b: cut is not 

mischief. 

To cut ripe crops which are grown to be cut is not to 
destroy them or affect them injuriously within the mean- 
ing of S. 42.5 and is not mischief. (Cases referred). 
(Miuoi'utfy, /.) PAHALWAN SiNGH 7'. KMPEKOK. 10 

Luck. 1-6 E.O. 467-148 10. 937 = 35 Or L.J. 797 
=•11 O.W.N. 608-1934 Cr.C. 678 = A.I.R. 1934 
Oudh 182. 

Ss. 425 and 426 — Mischief — Knoiolcdstc of 

wrongful loss stiflicicnt — Building house undei tn'eaud 
then cutting off tree. 

A per'ton commits mischief if he causes destruction of 
property knowing that he is likely to cause wrongful loss 
or damage to the public or any person even if an inten 
tion to cause that damage is not made out Wheie the 
tree belonging to the Jl strict board has been in exis 
tence for a long time and the petitioner built his house 
underne«ith some of its extending branches and cut off 
the tree on the ground of its ovei hanging his house, 
held, that the petitioner w'as propt*rlv (.onvicted under 
S. 42b. /.) KaSTUK ('HAND v. EMPK- 

KOK. 160 I C. 1033 = 35 Cr.LJ. 1304-7 R.P. 70 = 
16 Pat L.T. 107 - 1934 Or.O. 441 = A.I R. 1934 Pat. 
221 . 

S 425 — '"Wrongf III hns or damage'' — Meaning 

of. 

“Wrongful loss or damage” in S. 425 means loss or 
damage by unlawful means. (^Beaumont, C.J. and IV idiay 
J) EMPKKOR17 PUNJAJI IMPUJI. 59Bom. 177- 
156 10 459-7 RB. 514-36 Or L J. 940 - 37 Bom. 
L.R. 96 - 1935 Or C. 324 - A.I.R. 1935 Bom. 164. 

S. 426 — K^^eutiah of offeuci —Party wall — 

Eona fide a^strtion of light. 

To sustain a conviction under S. 426 it is necessary 
to establish that the accused with the intention to cause 
or knowledge tint he would likely cause, wrongful loss 
or damage to the complainant, destroyed or bi ought 
about such a change in the party w’all a.^ to diminish its 
value or utility or affect it injuriously. And w’heie the 
alleged mischief consisted of pulling out some stones 
from and in.^erting a stone slab in a party wall in which 
both the complainants and the accused possessed rights 
of ownership, the real test is not whether the accused 
(lid the act without obtaining the consent of the com- 
plainant, hut whether it was not done by the accused in 
the bona fide assertion of his right. If ‘-o, the accused 
is not guilty of a ciiminal offence. 1 Weir 490; 26 Bom. 
L.K. 97S, Kef {JJoraimiami lyeryC.J.) RUDRAPPA 

V Gani;anna. 36 Mys H.O.R. 21-^9 Mys- L.J. 
140. 

S. 426 — Eu't uiials of offence — Protection against 

ttet ^hbouP s ifithiston 

Unless it is found that by the exerci^e of the ordinary 
ugl.ts of his properly, tlie accu'-ecl has infringed the 
riglv.s of his neighbour with the intention or knowledge 
to .uiso (homage to the latter's property, a conviction 
unfki S 426 cannot he sustained. Where all that w'as 
shown ^^as that the accused had built up a wall on one 
side of his l.onse, as a result of which the w’ater from the 
neighbours roof whu'h had hitherto found its way to 
the house of the a :cu^cd could no longer do so and it 
was not shown that the neighbour had any right of ease 
ment which was infringed, the accused cannot be con* 
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victed of mischief. i^Doraiswamt Iyer. C. MaDIAH 
V. Mallaraje Urs. 36 Mys.H.O.R. 73 = 9 Mys.L. 
J. 47. 

-S. 426 — Olf't’/ne of mischief — What constitutes — 

Erection of engine on onds own property — Damage to 
neighbouring house by vibration — Offence — "‘Wrongful 
loss or damage'* — Meaning. 

Accused owning a building installed an oil engine in 
it The complainant w'ho was the owner or occupier of 
a neighbouring building alleged that the accused so used 
his engine as to cause clamage to his house by means of 
t vibration and instituted a complaint. 

Held, that there w^as nothing unlawful in the accused 
installing an oil engine in his own property and working 
it in the way he chose ; that if his working caused 
damage to the neighbour’^, property, the accused would 
only be liable for damages in a civil suit ; and that the 
working of the engine by the accused in his own house 
being a lawdnl act, he w’as not guilty of the offence of 
mischief and could not be convicted under S 426, 
{Beaumont. C /.and Wadia. J.) EMI’EROR z^. PUN- 
JAJI Bapuji. 59 Bom 177-166 10.459 = 7 R B. 
514 = 36 Or LJ. 940 - .37 Bom L.R. 96 = 1935 Cr.C. 
324= A.I.R. 1935 Bom 164. 

S. 427 — Ad f inning owui rs — Removal of loof 

under bona fide claim of right — Ofinrcy if condituted. 

The accused and the compl.iinant were neighbours 
and there w'as a dispute as regaids the boundaiy bet- 
ween them which was not demaicated. The accused 
had put up a wall and the complainant sent a notice 
saying that he encroached on his side. To this the 
accused retorted stating that the complainant’s roof en- 
croached upon his plot and there was possibility of rain 
water falling on his newdy built boundary wall and each 
of them ordered the other to remove the encrtjachment 
on his land. It appeared that the accused had cut 
away the roof under a bona fide claim of right. 

Held . that the dccnsed was not liable to be convicted 
under S. 427, the matter being one entirely for the Civil 
Com ts to decide. {Pakenham Walsh./') SebaS'I IAN 
LOBO ZA M INGEL D’Souza. I R. 1932 Mad. 596- 
33 Cr L. J 655 (2)= 37 L. W. 149= 138 I C. 608- 
1932 MWN. 646=1932 Cr.C. 834 = A.I.R. 1932 
Mad. 676. 

Ss. 427 and 147 — Encroachment on public road 

— Public nuisance — No right ot private abatement — 
Demolition of encroachment constitutes mischief — 
(Juilty of rioting also. See PENAL CODE, SS. 147 AND 

327. 1933 M.W.N. 905. 

S. 427 — Intent to cause wrongful loss not made 

out — Building on one's own land — No offence. 

The accused had built a house on his own land up to 
the border therel:)y interfering wdth a drain leading from 
the adjoining land of the complainant to that of the 
accused. The former had, however, no right of ease- 
ment. In consequence of the building, water W'as 
retained in complainant’s land and a crack W'as caused 
in a building thereon. 

I Held, that the accused had no intent or knowledge 
that he w’as likely to cause wrongful loss to his neigh- 
bour and was not guilty of an offence under S. 427. 
{Macphersoiiy /.) FaKIR CHAND SaO V. EMPEROR. 
6 R.P. 360 (1) = 147 I C 538 = 35 Cr L.J. 430 (2) = 

I 1934 Cr.C. 383 = A.I.R. 1934 Pat. 199 (2). 

I S. 430 — Water-supply — Causing diminution of 

— Intent, not material. 

The act which causes diminution of water supply need 
not have been a want on att of w'aste or one prompted 
by a malicious motive. The accused might have cut the 
bandh of the complainant merely to save his own fields 
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from inundation. But if the cutting was without any 
sort of right and if the result was a diminution of supply 
to the complainant, the offence under S. 430 is complete. 
1 M. 262 (F.B.), Kel. i^Kowland^ RaGHUNATH 
Thakur?/. Emperor. I.B. 1932 Pat. 128 =: 136 I. 
O. 592 = 33 0r.L.J. 313 = 13 PatL.T. 162 = 1932 Cr. 
C. 407= A.I.R. 1932 Pat. 224. 

— Ss 430, 143 and 144 — Charge under S. 430 and 
also under Ss. 143 and 144 — Acquittal under S. 430 — 
Accused entitled to an acquittal under Ss. 143 and 144. 
See PENAL Code, Ss. 143, 144 and 430. A.I R. 1934 
Pat. 606. 

S. 430 — Essentials of offence — Diverting stream 

— Permanent injury not caused — Nature of offence — 
Conviction not under S. 430 but S. 70 — Northern India 
Canal and Drainage Act. See NORTHERN INDIA 
Canal and Drainage Act (VIII of 1873), S. 70. 
A..I.R. 1934 All. 687 (2). 

-8. 430 — Water supply — Throwing a bund 

across supply channel — Motive — Relevancy of . 

To throw a bund across a supply channel is to destroy 
its utility as such and constitutes mischief. That the 
accused did so to take the water into their own canal 
may be their motive which, however, has no bearing on 
their intention in bunding up the channel. (Burn^ /.) 
Nariah V. NaraSayya. 1933M.W.N. 427. 

-S. 436 — Offence of arson — Sentence. 

Arson in an Indian village is a crime which cannot be 
too heavily punished, as it causes incalculable damage 
to innocent persons who can ill afford to lose the little 
property that they possess. Chief Court refused to 
interfere with a sentence of five years’ rigorous imprison- 
ment on accused. (Raza and Rullan, / /.) GHAFOOR 
KHANr/ Emperor. 6 Luck. 639 = I.R. 1931 Oudh 
196 = 32 Or.L.J. 694 = 14 O.L.J. 218 = 131 1.O. 436 = 
1931 Or.O. 276 = 8 O.W.N. 101 = A.I B. 1931 Oudh 
116. 

• ' -3. 441 — Apphcabiltty to movable property — 
F errv boat — / f property. 

The word “property*' in S. 441, I. P Code, is suffi- 
ciently wide to cover any kind of property, either mov- 
able or immovable, and includes a ferry boat, (^Costello, 
J.) DHANANJOY DHARA V. PROVAT CHANDRA 
Biswas. 6 R C. 690 = 149 1,0 431 = 36 Or.Ii J. 949 
= 1934 CrO 688 = 38 O.W.N. 666 = A.I.R. 1934 Cal. 
480. 

S. 441 —Bona fide claim — Plea of. 

In a prosecution for criminal trespass the plea of a 
bona file claim only arises in cases >.here the trespass is 
not of an aggravated kind and is supported by at least 
a plausible show of tide or by such circumstances as 
would justify the inference that the intention of the 
accused was not to commit an offence or to insult, inti- 
midate or annoy the person in possession, but merely to 
vindicate what he considers to be h’S legal right. (^Maha- 
devavva, /) MaLAGE KUDRAPPA v. BENAKAPPA. 
37 Mys H C.R. 294 = 10 Mys.L J. 243. 

Ss 441 and 447 — Ctvtl trespass— Absence of 

finding as to indent to annoy or intimidate — Conviction 
— Sustainability. 

Where the finding of the Magistrate was to the effect 
that the intention of the accused primarily w^as to take 
possession of the field in dispute, and there was no find- j 
Ing that the accused committed trespass with intent to | 
intimidate, insult or annoy the person in possession. I 
Held^ that the act of the accused amounted only to a 
civil trespass for which substantial damages could be 
claimed by the complainant in a Civil Court and a con- 
viction under S. 447, could not be sustained. (Nanavut 

/.) Bishan Dayal v, Brij Behari. 6 I.R. Oudh 
Q D.— II— 159 
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(61) = 146 1 0. 626 = 34 Cr.L. J. 1014 = 10 O.W.N. 266 
= 1933 Cr.C. 390 = A.I R. 1933 Oudh 179. 

Ss. 441 and 448 — Criminal house trespass — 

Ingredients of — Intention to annoy — Necessity to prove 
— Act done in assertion of supposed legal right — Offence, 

In order to establish a chaigeof criminal trespass 
under S. 441, I. P. Code, it is essential for the prosecu- 
tion to prove the intention laid down in the section, rV,* 
intent to annoy, etc. Intention must always be gather- 
ed from the circumstances of the case. One matter 
w’hich has to be considered is no doubt the consequences 
which naturally flow from the act complained of, because 
a man is usually presumed to intend the consequences of 
his own act. But that is only one element from which 
the Court has to discover the intention of the party 
trespassing. The Court must find out what the real 
intention is, i.e.^ whether it was to annoy or something 
else, and whether the annoyance is a mere consequence, 
possibly foreseen, but not intended or desired. If it is 
the latter, there is no offence. Where the act of tres- 
pass is committed with the intention of asserting a 
supposed legal right, there is no offence w’hich will 
justify a conviction under S. 448, 1. P. Code. (^Beau^ 
mont, CJ, and Wadta, /.) EMPEROR v. S. D’CUNHA. 

69 Bom. 738 = 37 Bom.L R. 880 = 37 Cr.L J. 309 (2) 
=:1936 Cr.C. 64=1601.0. 616 = 8 R.B. 263=A.I.R. 
1936 Bom. 16. 

S. 441 — Criminal trespass — Mere entry not 

sufficient. 

The mere entry does not render the accompanying 
trespass a criminal trespass. It must therefore be 
proved by the prosecution that the accused had the in- 
tention to intimidate, insult or annoy when he made the 
entry, nor is it enough that the prosecution should ask 
the Court to infer that the entry is bound to cause inti- 
midation, insult or annoyance to the person in possession 
of the properly. {Bafpai^ /.) BaLDEWA v. EMPEROR. 
1933 A.L J . 1418 = 1933 Or.O. 1416 = 66 All. 33 = 147 
10 119 = 36 Or.LJ. 347 = 6 R.A. 401 = A.I.R. 1933 
All. 816. 

S. 441 — Essentials of offence — Intention, 

It is the intention of the accused that is the deciding 
factor under S. 441 to constitute an offence of trespass- 
Where the accused first took settlement for grazing 
cattle of certain khas mahal land but at the end of the 
lease they remained on the land and proceeded to culti- 
vate it. 

Held, that the accused did not commit an offence 
under S. 441, their intention being to cultivate the land 
and not to annoy the Government. {Cuming, /.) 
Safar Ali 7 > Emperor. 130 I.C. 600 = 32 Cr. L.J. 
668 = 1931 Or.O. 296 = A.I.R. 1931 Cal. 264. 

S. Exclusive occupation by one member^— 

Trespass, 

Although a raemb r of a joint family does not commit 
an offence of crim nal trespass by entering the house 
which forms the joint property, he may be guilty of that 
offence when he entered the room ordinarily^ occupied 
by another member of the family. l5 W.R. Cr. 6, Rel. 
on. {Rupchand , J,C, and Lobo^ A. J,Cf) LaLCHAND 
PiTUMAL V, Emperor. 1933 Cr. C. 1486=147 I.C. 
66 = 6 R 8. 123 = 36 Cr.L J. 270 = 28 S.L.R. 22= A.I. 
R. 1933 Sind 396. 

S. ^41— Gist of offence— Actual entry by lawful 

owner y if necessary. 

To constitute criminal trespass there must either be 
entry upon property in the possession of another or un- 
lawful continuance thereon after a lawful entry. It can- 
not be said that a lawful owner, who merely goes near 
to the land, can be said to have re-entered on the land. 
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Semble : It would probably amount to re-entry if 
the true owner entered upon the land while the trespas- 
ser remained her. {AfacMatTt y.C.) SaiBAJ z/. Ghaf- 
FOOR. 28 N.L.R. 67 = LB. 1932 Nag. 114 f2)=l39 
I.O. 609-33 Or.L.J. 861 = 1932 Or.C. 600=A.I.B. 
1932 Nag. 112. 

S. 441 — Intentton to annoy — Party in possession 

not present at the time of trespass. 

Constructive possession is included in the word “pos- 
session’^ so that the trespasser cannot be heard to say 
he could not have caused annoyance merely because the 
party in possession of the trespassed premises was 
absent at the time of the trespass. 2 All. 465, Diss; 60 
M.L.J. 336, Appr. {Jackson, /.) SHEIK HyDER SAHIB 
V, Sabmn Sahib. 1931 M.W.N. 328=34 L.W. 527 = 
135 10. 642 = 33 Cr.L.J. 145(1) = I.R. 1932 Mad. 
126 = 1931 Cr.O. 624 = A.I.R. 1931 Mad. 560. 

S. 441 — Intentton to commit offence or to intimi- 
date must be prcroed — Knmoledge that annoy ante is like- 
ly not enough — Landlord entering upon land to compel 
tenant to give up possession 

For an offence under S. 441, actual intention to com- 
mit an offence or to intimidate, etc., must be proved; and 
for intention some definite act of volition is necessary, 
Knowledge that the act is likely to intimidate or annoy, 
etc., is not sufficient nor is the rule that a person is to be 
presumed to intend the natural consequences of his action 
applicable. The complainant who was found to be in 
possession of the land was claiming occupancy rights. 
The accused, landlords, entered upon the land with intent 
to intimidate him and thereby compel him to give up 
possession. 

Held, that accused were guilty under S. 441. (Case- 
law review’ed.) {Mohammad Noor and James ^ / J.) 

BiRDz/. Emperor, 13 Pat. 268 = 161 1.0.844=7 
B.P. 128 = 35 Cr.L J. 142 = 16 Pat. L.T. 392 = 1934 
Cr.O. 366= A.I.R. 1934 Pat. 168. 

S. 441 — Intention — Proof of — Intention to squat 

— Offence. 

Under S. 441 mere knowledge on the part of the 
accused that his act is likely to annoy insult or intimi- 
date is not sufficient. The required intention mu.st exist. 
Such knowledge coupled with other facts may legitimate- 
ly give rise to an inference that the accused had the re- 
quisite intention but there must always be an express 
finding regarding the intention and a conviction is not 
sustainable in the absence of such a finding. The only 
intention of “making the complainant’s property his 
own,” in otherwards, an intention to squat does not fall 
within the purview of S. 441. {Ferrers, J. C. and 
0*Suttwan, A./.C.) SitaRAM r/. Emperor. 1641. 
0. 662 = 7 B.S. 164 = 36 Cr.L.J. 677 = 1936 Or. 0. 131 
= A.I.R. 1935 Sind 20. 

S. 441- '‘J ntimidate''. 

The word “intimidate'* in S. 441 must be understood 
in its 01 dinary sense to overawe, to put in fear, by a 
show’ of force or threats or violence and it may include 
use of actual force unaccompanied by threats. {Moham- 
mad Noor and James, J J.) HiRD v. Emperor, 13 
Pat. 268 = 151 1 0. 844 = 7 R P. 128 = 36 Cr.L.J. 142 
= 16 Pat.L.T. 392=1934 Cr.O. 366=A.I.R. 1934 
Pat. 168. 

Ss. 441 and 447 — Knowledge that annoyance 

will be caused by act — Sufficiency. 

A person who must have known that he w’ould cause 
annoyance by his act can be held to have committed 
offence of criminal trespass. {Allsop, J.) MaTA 
Dayal V. Salig Ram. 6 I.R. (Oudh) 162=146 1.0 
630 C2) = 10 O.W.N. 1078=36 Cr.L.J. 124 = 1933 
Cr.O. 1393 (1) = A.IR. 1933 Oudh 469. 
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S. 441 — Landlord and tenant — Tenant ejected in 

execution of decree — Tenant unaware of ejectment — If 
guilty of criminal trespass on re entry. See AgrA' 
Tenancy Act, 1926, Ss. 93 and 95. 1936 A.W.R. 
1067 = 1936 A.L.J. 1108 = A.I.R. 1936 All. 938. 

Ss. 441 and 447 — Offence — ^'Possession** — Posses- 
sion obtained by auction purchaser through Court — Lessee 
obstructed by jud gment-debtor and his men— Latter , if 
guilty of criminal trespass. 

An auction pui chaser at a Court sale who gets deli- 
very of possession through the Civil Court is lawfully^ 
in possession of the property a*? the lawful owner thereof; 
and such possession is not lost merely because trespassers 
come on the property without license and plough it. If 
therefore the lessee of such purchaser is obstructed by 
the judgment-debtor or his men, the latter are guilty of 
criminal trespass under S. 441, I. P. Code, and are liable 
to conviction under S. 447, I. P. Code. {Pollock, A. J. 
C.) Emperor v. Amru. 37 Or L.J.720 = 162 I 0. 
813 = 8 R.N. 286 = 18 N.L J. 307. 

Ss. 441 and 447 — Order closing daivn cattle 
slaughter house— Intentional dtsabedicnce — Offence. 

Where certain persons who were aware that by reason 
of the Municipality’s order certain premises had been 
closed down for use as a slaughter house for cattle, 
killed cattle in that place by w'ay of demonstration, 

Held, that they were guilty of an offence under S. 447 
as they intended to challenge and annoy the Municipal 
Committee within the meaning of S. 441. {Pollock, A, 
/. O Sheikh Amir v. Mandla. 141 I.c 643 (1) 
= 34 Cr.L.J. 224 (2) = I.R. 1933 Nag. 73= 15 N.L.J. 
89. 

Ss. 441 and 447 — Possession"- Delivery of posses- 
sion though Court— Interference %vith offence. 

Possession given even for a few minutes by a process- 
server in execution of a decree constitutes possession 
under S. 447. When a peison knows that possession 
has been delivered in execution of a warrant obtained 
against him, his possession is at an end. If this were 
not the case, it would, in very many rases, be useless tQ 
obtain and execute a decree. The object of the formal 
delivery of possession is that, after such delivery, the 
decree-holder may have possession, interference with 
which is prohibited by the criminal law. {Macnair, J. 
C.) SiTARAM V. Tilokch AND. 1933 Cr.O. 78 = 141 
I.C. 273=34 Or L.J. 146 = I.R. 1933 Nag. 55 = 28 N. 
L.R. 298=A.I.R. 1933 Nag. 26. 

S. 441 — Possession — Delivery of possession under 
d ccrcc~~~£ffect of Absence of jud gment deldor at the 
time of delivery of possession. 

If possession is given under a Civil Court’s decree or 
order, that possession binds a party to the suit who was- 
formerly in possession. Even symbolical delivery 
amounts to a transfer of possession as between the 
parties to the suit and even the absence of judgment- 
debtor at the time of giving possession does not affect 
the validity of the transfer of possession or afford a 
justification for trespass by him. {Mahadevayya, /.) 
Malage Rudrappa V , Benakappa. 37 Mys.H.O R 
294 = 10 Mys L.J. 243. 

S. 441 'Possession* — Meaning of — Constructive 
possession, if included. 

Possession referred to in S. 441 is physical and not 
merely constructive possession as the act intended to be 
done which makes the trespass criminal, must be done 
to the persons in possession and on the property. {Rup- 
chand, J.C.and Lobo, A.J.C.) LaLCHAND PlTUMAL 
z'. Emperor. 147I.C. 66=6 R.S. 123=36 Cr.L J 
270 = 28 S.L.B. 22 = 1933 Or C. 1436=A.I.R. igsi 
Sind 396. 
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S. '441 — Possession — Af easting of—Dominiost 

and consciousness of it unnecessary. ^ ^ 

Possession implies dominion and consciousness in the 
mind of the person having dominion over an object that 
he has it and can exercise it. A person cannot be said 
to be in possession of a thing unless it is sho'wn by evi 
dence that he had dominion over it and knew that he had 
it. The mere fact that a thing is found in a house occu- 
pied by a person in common with otheis or at a place in 
the house which is as much acce‘*sible to others as to him 
is no proof that he was in possession of it. 

/.) ram Chap an t/. Empekor. 6 I.B. (All ) 
60 = 146 I.C. 130 = 34 Cr.L.J. 930 = 14 L.R. 239(Cr ) 
= 1933 A.L.J. 1338 = 1933 Cr C. 743 = A.I.B. 1933 
All. 437. 

S. 441 — Possession hy tenant under colour of title 

•^Entry into land by him to cut crops— Jf otfence-- 
Eight of private defence of rival claimant to such land. 
If a tenant who is in possession of land under colour 
of a title enters it for the purpose of cutting the crop 
which he himself has sown, his action does not amount 
to a criminal trespass, and therefore no question of 
private defence arises in favour of a rival claimant to 
that land. {A'endalf J.) RAM EMPEROR. 

166 I.O. 961=8 R A. 69 (2) =36 Cr L J. 1052-1935 
A.W.R 509 = 1935 A.Cr.0. 109. 

S. Scope— Trespass committed with know- 
ledge as to causing annoyance — Offence. 

S. 441 does not contain the words “with the sole and 

deliberate intent to insult oi annoy” and those words 
cannot be read into the section. If a man commits tres- 
pass with the know lege that his action w'ill cause annoy- 
ance it must inevitably be held that he intended to cause 
annoyance although he may also have had other inten- 
tions and is guilty of an offence under S. 441. 

/) Emprrqr 7^ Ram Sukh. 6 I.R. 'Ouaii) 63 = 

1451.0. 626=34 Cr.L.J. 1056 = 10 O.W.N. 1075 = 
1933 Cr C. 1321=- A I B. 1933 Oudh 436. 

S ^Al—'^lV/th intenP'— Meaning of. 

The words “with intent” in S. 441 do not mean with 
knowledge.” There is a distinction between these two 
phra'ses, which is obvious from the fact that, in certain 
other sections of the Penal Code, both expressions are 
used as meaning different sets of circumstances. 

Pat, J.') Haldewa z/. Emperor. 1933 A.LJ. 1418 
= 1933 CrC 1416=35 Cr.LJ. 347 = 1471.0.119- 
6 E.O. 401 = A.I.R. 1933 All. 816. 

S Unlawful entry follenvcd by unlawful 

continuance. 

An unlawful entry followed by unlawful continuance 
of occupation is punishable under S. 441, I. P. Code. A. 
I R 1928 Pat. 124, Kel. on. {flaipai, J) BaLDEWA 
7 A Emperor. 1933 A L.J. 1418 = 35 CrJLJ.347= 

1471.0. 119 = 6 B.O. 401 = 1933 Cr.O. 1415=A.I.R. 
1933 All. 816. 

S, 442— ‘ Vessel" —Ferry boat, if. 

A ferry boat cannot be held to be a vessel within 
the meaning of S. 442, in the absence of evidence that 
the boat was ever used as a human dwelling. {Cost^/o, 
n DHANANJOV DHARA 7'. PROVAT CHANDRA BlS- 
WAS. 6B.0 690 = 149 1.0.431 = 35 Cr.L.J. 949-38 
O.W.N. 665= 1934 Cr.O. 688 = A.I.B. 1934 Cal. 480. 
Ss. 442 and Temporary absence of owner 

from house— Forcible entry— Criminal trespass. 

Even when the complainant is temporarily absent from 
his home at the time when forcible entry is effected into I 
it by the accused, the accused is guilty of the offence of 
criminal trespass. It cannot be said that the hou&e was 
vacant and hence no offence in the eye of the law was 
committed. {Nanavutty^ /.) BALDEO PrASAD v. 
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^ Emperor. 6 B.O. 661 = 149 I.C 368 = 36 Cr.L.J. 
964 =11 O.W.N. 733 = 1934 Cr.O. 777 = A.I.R. 1934 
Oudh 281. 

House-breaking and extortion — No 


common object proved — Only one guilty of extortion — 
Conviction of all — Validity. 

Where of several persons charged with house-break- 
ing, only one of them was shown to have threatened the 
occupant of the house with fear of death to induce him 
to deliver the keys of the iron safe, and it was not shown 
that this was in furtherance of a common object of 
theft, a conviction of all of them for house-breaking and 
extortion is not sustainable. Where the evidence 
showed it was a petty affair and the outcome of a village 
quarrel, a conviction for criminal trespass would be 
sufficient. {Jackson, J.) RamaNNA v. EMPEROR. 

1931 M.W.N. 129. 

S. tk/kh— H ouse- breaking— Opening fastened door 

— Ill ustration. 

Where the complainant deposed that he heard the 
kitchen door fall down and saw people entering and 
identified some of them but his report to the headman 
I contained no specific names and no one sawr the accused 
! lift the door of its hinges, the charge should be under 
' S. M5,sixt/dy. (Jackson,/.') KAMANNA v. EMPE- 
‘ ROR. 1931 M.W.N. 129. 

S. kkl—Adandonment by tenant— Entry by enuner 

— Nooffiiice. 

The complainant who w'as a tenant and living in the 
house of the accused left th,e premises when the house 
fell down. The accused entered upon the vacant land. 

Held, that he was entitled to do so as owner of the 
land and that no offence was committed by him (Addi- 
son, J.) SONDU z'. RAMA. 6I.B.(Lah.) 214 = 146 

I. C. 359 (2) = 34 P.L.B. 963 = 35 Cr L J. 77= A.I.B. 
1933 Lah. 734. 

Ss. 447 and Applicability— Trespass in 

respect of ferry boat. 

For an offence of criminal trespass in respect of a 
ferry boat, the conviction should be under S. 447, and 
, not under S. 448, when there is no evidence to show that 
I the boat was ever used as a human dwelling. (Costello, 

J. ) DHANANJOY DHARA V. PROVAT CHANDRA BlS- 
WA.s. 6 B.C. 690 = 149 I C. 431 = 36 Cr.L.J. 949 = 
38 O.W.N. 666 = 1934 Cr.C. 688 = A.I.B. 1934 Cal. 
480. 

S. 447 — Convition under — Intention to cause 

intimidation , etc., proved — Proof Necessity . 

The words of the S. 447, must be closely adhered to 
and there must in all cases be found an intent to cause 
intimidation, insult or annoyance. A conviction cannot 
follow merely because one can pronounce with certainty 
that the accused must have known that his act would as 
one of its inevitable incidents cause annoyance. Each 
case must be dealt with on its own facts and on its ow’n 
merits. Where there is a dispute with regard to a wall and 
there is a false attempt to bolster up title and there is an 
entry upon the land and actual demolition of the wall, 
there is no leason whatever to interfere with the con- 
viction under S. 447, because there was quite certainly 
an intention to commit mischief. A.I.R. 1925 All. 540, 
Foil (Davis. J. C, and Lobo, A. J. C.) RaMZAM v. 
Emperor. 29 S.L.R.424 = 37 Cr L.J. 106=8 R S. 
85 = 1691.0. 466 = 1936 Cr.O. 1122= A.I.R. 1936 
Sind 203. 

S , 447 — Crimi nal trespass — Intenti on to annoy 

— Presence of the party in possession unnecessary. 

In order to fix the accused with an intention to annoy 
it is not necessary that the party in possession of the 
property should be actually present on the property at 
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the time of the trespass. 1 Weir 578, Dist,; 47 All. 855, 
Ref. {fCnshnan Fandalai J.) VeNKATESAN v, KeS 
AMMA. 64 Mad. 615 = I.R. 1931 Mad. 619 = 131 1.C 
455-32 0r.LJ. 749(2)= J931 M W.N. 182 = 33 L.* 
W. 291 = 1931 Or.C.327=A.I.R. 1931 Mad. 231 = 60 
M.L J. 336. 

—3.447 — Cnminil trespass — Sale of land for 
arrears of takavi loin --Delivery of possession — I'res- 
pjss by debtor — Offence, 

Lind of the ac:a>e 1 was sold by the Revenue Authori- 
ties for arrears of takavi loan due by him and purchase- 
ed by the co.npl linant, who duly obtained a certificate 
and possession of the land thereunder. Bat in spite of 
such delivery, accu-.ed trespassed on the land and obstruc- 
ted the tenant of the complainant while he was cultiva- 
ting the land. The Magistrate, on a prosecution of the 
accused under S. 447, I. P. Cade, acquitted him on the 
ground that the sale and deliveiy of possession were ille- 
gal and void. 

Held, that the order of a:qulttal was illegil and un- 
sustainable, and that the case ought to be fried as the 
facts disclosed an offence of trespiss. (Mtb ilevayya, 
C.J.) Vknkm’ACHar V. REDD4PPA. 13 Mys.L.J. 
112 = 39 MysH OR. 1006. 

—3. 447 — Lihourers* sowing fields at instance of 
t respa sse r — Conviction^^Legahty- 

Labourers who were asked by a trespasser to sow the 
fields trespassed upon cann )t be onvicted under S. 447, 
I. P. Code, in the ab'.ence of evidence thaf they were 
aware of the true state of affairs and having entered 
into a conspiracy with the trespasser had made an 
attempt to further his cause. {Baipai, /.) MahaDEO 

V. Emperor. 1934 A.L.J. 1081 = 36 Or.L.J. 328 = 
L.R. 16 A. 25 Or, = 153 I.O. 407 = 7 R.A. 489 = 4 A. 

W. R. 794-1934 0r0 1335 = A.I.R. 1934 All. 1025, 
—3. 447 — Offence under — Evidence. 

Tne complainant who had obtained a licence to build 
on his piernises began to dig the foundation when the 
accused prevented the work fiom being proceeded with, 
the first accused by sitting on the foundation and the 
second by filling up the portion dug up with earth. 

Held, that the accused were liable to the be convicted 
under S 447. {Doratswamy Iyer, C /.) HonnaMMA 
V, Government of Mysore. li Mys L J. 4. 


— -3. 4 47 — Offence under— Inlention of accused- 
inference from circnmdances. 

To constitute an offence uuder S. 447, 1, P. Code, an 
intention to commit an offence or to in'-ult, intimidate or 
annoy on the part of the accused must be proved by the 
prosecution and the mere fact that he might have the 
knowledge that his act would annoy, insult or intimidate 
the per>on in possession would not be sufficient, but at 
the same time the intention might be proved by circum- 
stances. Where the complainant had obtained mort- 
gagee possession over the pmp-rty by virtue of a mort- 
gage executed by the elder brother and mother of the 
accuse 1 (larins his minority and he had remained in 
possession of the property for a number of years when the 
accused suddenly took into his head to grab the pro- 
perty without bringing a suit for the avoidance of the 
mortgage in a Court of law, the circumstances point in 
<iuhitably to an intention to commit an offence or to in- 
su t, intimidate or annoy and they are not consistent with 

KROR 4934 A L J. 1061 = 4 A WR •7QA inoJ 
Or.C 1335 = 36CrLJ 328 = L 

153 : C 4.7 .7 8 A 489 . A.I.R 1Mi"l X';" 

of mortgage wrmgly eieH 

-Complaint by mortgagee- If competent. ' 


A magistrate iu entitled to take cognisance of a com- 
plaint under S. 447, I. P. Code, filed by a person entitled 
to the possession of certain plots under a mortgage 
which is subsisting and which he had let out to certain 
sub-tenants who were ejected wrongly by the accused. 
{Bajpai,J.) MahadeO v. EmperOR. 1934 A.L.J. 
1061 = 4 A.W.R. 794 = 36 Or LJ. 328 = L.R. 16 All. 
26 Or. = 163 1.0.405 = 7 R.A. 489 = 1934 Or.O. 1335 
= A.I.R 1934 All. 1026. 

—3. —Applt cability — Certificate sale and writ 

of delivery of possession — Grint of time to debtor and 
recall of writ at debtors instance — Entry tntn property 
by debtor in pursuance of — Offence, 

The purchAiser at a certificate sale under the Public 
Demands Recovery Act obtained a writ of delivery of 
pos^es-iion which was taken by the Nazir on 9-10-1934 
to the house which was sold On the following day the 
debtors prayed for time to remove their things and were 
granted three weeks time. On 11-10-1934, they applied 
to have the sale set aside and on that the Collector re- 
called the writ for delivery. On 12 10 1934, the debtors 
entered into the house. The Nazir did not deliver actual 
possession of the house on the 9th; he simply caused a 
beat of drum and put up a notice, A complaint was 
made on 31-10 1934 against the debtors for criminal 
trespass in respect of their entry into the house on 
12-10-1934. The application of the debtors for setting 
the sale a^ide was subsequently rejected. 

Held, that the debtors had not committed any act of 
criminal trespass which would render them liable under 
S. 448, I. P. Code. {James J.) RaM Janam SlNGH 
V Mohan Lal Ahir. 155 I.o. 908 = 7 R.P. 636 = 36 
Or L J. 860 ( 1) = 16 Pat.L.T. 361 = 1936 Or.O. 985 = 
A.I R. 1936 Pat. 355 

S. 448 — Conviction — Basis of— Intention to 

annoy— Necessity for proof— Inf ereme of intention-^ 
Permisst HI i ty. 

In the absence of a proper finding of an intention to 
annoy, a convktion under S. 448, 1. p. Code, is 
unsustainable and must be set aside. Intention cannot 
he properly inferred and certainly not at all from some- 
thing done after the complainant's possession of the 
place in question has come to an end, {Dhavle^ /.) 
Ganauri Mia 77. Emperor. 1621.0.22 = 37 Cr.L. 
J. 513 = 16 Pat.L.T. 847=1936 Or.O 288 = A.LB, 
1936 Pat. 248. 

S. 448 — Conviction under — Sustainability — 

Essentials — Trespass into house in assertion of legal 
right under order of Court— Offence— Intention to 
annoy — If can be inferred. 

The complainant, who had obtained a mortgage 
decree against accused No. 1, obtained, in execution of 
that decree, an order for delivery of possession of the 
mortgaged house. Accused 2 and 3, who were the 
children of the 1st accused, subsequently got an order 
staving delivery. On the same day, however, the com- 
plainant got possession of the house in execution through 
the bailiff. Later in the day, accused arrived at the 
house and were left in the verandah of the house. 
During the night as it was wet and raining, the accused 
got into the house by forcing open a door which was 
bolted from inside. Accused having been convicted 
under S. 448, I, p , Code, for the offence of criminal 
trespass. 

I Held, in revision, acquitting the accused, that the act 
of trespass was not done with intent to commit an 
offence or to intimidate, insult or annoy any person in 
possession of the property, but was done with the inten- 
tion of asserting a supposed legal right, and the accused 
were therefore not guilty of the offence of criminal tres- 
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pass. {Beaumont, C.J, and fVadta, /.) EmPEROR */. 
S.D’CUNHA. 69 Bom. 738 = 37 Bom.LE. 880=^37 
Cr.L.J. 309(2)-=1936 Or.O. 64 = 160 I.O. 616 = 8 B. 
B.263 = A.I.B. 1936 Bom. 16. 

* S. 448 — ConviUton under — Sustainability with 

out proof of intention to commit offence, etc. 

In the absence of any evidence to prove an intention 
on the part of the accused to commit an offence or other 
requisite intention, the mere entry into the room of the 
complainant does not amount to house trespass, and 
the accused cannot therefore be convicted under S. 448. 
The intention cannot be assumed from the fact that the 
accused is caught in the room at night. {Macpherson, 
/,) Nepal Nonia v. Emperor. 168 I.C. 279=8 
B.P. 186 = 36 Cr.L.J. 1351=1936 Cr.C. 1281 = A.I.R. 
1936 Pat. 623. 

S. '‘^Offence'* —Every offence under Penal 

Code included — Oifence of assault taken into account. 
For the purpose of S. 45l, I. P. Code, any offence 
punishable under the Penal (Jode is an “offence.'* It is 
only an offence which is punishable under a special or 
local law that must be punishable with imprisonment of 
six months or more before it can be considered to be 
an offence within the meaning of S. 451. Offence of 
assault taken into account for convicting accused under 
S. 451. {Jai Lai, /.) IlAKKISHAN LaL V. EMPEROR, 

I. R. 1931 Lah. 477=131 I.C. 381=32 CrL.J.732 
(2) = 1931 Cr.C. 646 = A.I.R. 1931 Lah. 406. 

Ss. 462 and 147— Charge under — Common 

object stated to be “overawe** complainant — Charge, if 
defective. See Penal COPE, S. 147. 1936 A.L.J. 
423=1936A.W.R. 333= A.I.R. 1936 All. 647. 

S. 457 — Accused placing hand across top of fence 
— Completion of offence. 

The offence of house trespass is completed by the 
accused putting his hand across the top of the railing. 
And the offence under S. 457, I. P. Code, is technically 
completed by the accused trying the pattis on the top of 
the fence and in doing so placing his hand across the top 
of the fence. {Bonnet, J.) jAN ALl v, EMPEROR. 
162 LC. 804 = 7 R A. 396 = 4 A.W.R. 99 = 36 Or.L. 

J. 180 = 1934 Cr C. 1027 = A.I.R. 1934 All. 833. 

S. 457 — Attempt to commit of 'cnee — Climbing 

wall. 

An accused makes the movement towards committing 
the offence under S. 457, I.P. Code, at the time when 
he begins to move up the wall by climbing it and it is 
not necessary that he should climb twice. {Bcnnet, J.) 
jAN Ali V. Emperor. 1621.0. 804 = 7 R A. 396=4 

A. W.R. 99 = 1934 Cr.C. 1027=36 Cr.L.J. 180 = A.I. 

R. 1934 All. 833. 

S. 457 — Entering building— Going on roof of 

house. 

Going on to the roof of a house is certainly not enter- 
ing a building. The appellant reached the roof of a 
house and had started to go down the ladder towards the 
court-yard which was a building within the meaning of 

S. 457. He had not gone far when he retracted his 
foot steps and jumped down from the back of the roof. 

Held,^ that he cannot be said to have entered into the 
building though he was guilty of attempt to commit 
offence of house breaking. {Addtson, /.) NanHUN v. 
Emperor. 6 I.R. (Lah.) 162=146 I.C. 20 (1)=34 
P.L.R. 906 = 34CrL.J. 1181=1933 Cr.C. 673=A.I. 

B. 1933 Lah. 433 (1). 

— S. 467 — Evidence, 

The evidence against the accused who was charged 
under Ss. 457 and 34, I. P. Code, consisted of the 
following facts: (1) that he went in the company of 


PENAL CODE (1860), S. 467, 

S,M. who was conclusively proved to have stolen two 
bottles of lemonade, (2) that he had no business m that 
street at that time, and (3) that he along with *9. A/, 
asked to be pardoned. 

Held, that while the evidence raised a very strong 
suspicion against the accused, it w^as not safe to base a 
conviction on such materials. {Jat Lai, J,) ABDUL 
Satar V, Emperor. 12 Lah L. J. 321. 

S. 4m— House-breaking — Presumption from 
possession of stolen property, 

^ The presumption of guilt arising under S. 114 of the 
Evidence Act from the possession of stolen property 
does not extend to the offence of house-breaking under 
S. 457 of the Penal Code. {Doratswami lytr, C,J, 
and Rama Rao, Jf) VeNKATASWAMY v. GOVERN- 
MENT OF Mysore. 36 Mys.H.C.R. 24 = 9 Mys.L.J. 
25. 

S. 467 — LI ouse breaking — Proof of — Informa- 

tion by accused as to place where stolen property was 
found. 

Where the only evidence against the accused was 
that he took the Police Inspector to a well out of which 
an iron box was taken out which contained the stolen 
articles. 

Held, that it was not sufficient for convicting the 
accused for theft or house breaking. l7 All. 576 and 
A.I.R. 1930 Lah. 91. Rel. on. {Subhedar, 4, J. C.) 
Manglia Mahar v. Empfror. 16NLJ. 246 = 
1934 Cr.C. 202 = 147 I.C. 1188 = 35 Cr.L.J.681-6 
R.N. 164 = A.I.R. 1934 Nag. 64. 

Ss. 467 and 459 — Lurking home trespass-^ 

Grievous hurt caused in court-yard — Courtyard not 
proved to be part of the house— Offence, 

Where the accused committed house-trespass and also 
inflicted grievous hurt in the court-yard, but it was not 
clear whether the court-yard was a part of the house in 
which the criminal trespass had been committed. 

Held, that the accused should have been convicted 
under S. 457 and not under S. 459. {Guha and Nastm 
Ali,/J.) Enayet ALl V. Emperor. 38C.W.N. 
446=164 I.C. 981 = 7 R.C. 646 = 36 Cr.LJ. 619 = 
1934 CrC. 789 (2) = A.I.R. 1934 Cal. 667. 

S. 457 — Offence under — Evidence, 

The prosecutrix alleged that the door of the shed in 
which she was sleeping was open and that the person 
who had come there to commit adultery on her had 
stolen her ornaments and skirt. There was no reliable 
evidence in support of her case and her conduct render- 
ed her statement unworthy of belief. 

Held, that a conviction under S. 457 could not be 
sustained on such evidence. {Nanavutty, J,') BA]i v. 
Emperor. I.R. 1933 Oudh 163 = 14310.73=10 
O.W.N 107 = 1933 Cr.C. 318 = 34 Cr.L J. 496 = A.I. 
R. 1933 Oudh 163. 

S. 4bl— Offence under — Sentence — Release on 

probati on — Proprt ety. 

The offence of burglary under S. 457, I.P. Code is a 
serious crime for which the accused must be given deter- 
rent punishment, it is not proper to release such an 
offender on probation of good conduct under S. 562 of 
the Cr. P, Code. {Mahadevayya, C./.) SlDDALIN- 
gayya. In re, 12 Mys L. J. 286 = 39 Mys H.O.R. 
362. 

— Ss. 467 and 411 — Offence under — Separate sen- 
tences — Propriety. See PENAL CODE, SS. 411 AND 
457. S3 P L.B. 602= A.I.R. 1932 Lah. 298. 

— S. 467 — Possession of stolen things — Inference 
as to guilt. See EVIDENCE ACT, S. 114, ILL. {a\ 
A.I.B. 1933 Oudh 117. 
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— S. 457 —Sentence — Order of fine only — Legality 
—Appeal, See CR. P. CODE, S. 562 (1-A;. 68 Mad. 
617 = A.I.R. 1935 Mad. 157 = 69 M.L J. 101. 

——3. 457 — Sentence — Release on probation of good 
conduct — Propriety. 

Burglary is a serious crime and whenever it is detect- 
ed the person concerned must be given a deterrent 
punishment. It is not proper to release the burglars on 
probation of good conduct. Such sentence means no 
punishment and emboldens persons to commit the crime 
because they rightly think that they can easily escape. 
(^Addtson, /.) Emperor 7/. Sardada. IR. 1932Lali. 
346=1371,0.716 = 33 Cr.L.J. 500 = 33 P.L.R 215 
«1932 0r.0. 323 = A.I.R. 1932 Lah. 258. 

• "3. 460 — Conviction under — Murder zmth object 

of committing robbery — Sentence. 

Where in a case of deliberate murder with the object 
of committing robbery there were no extenuating , 
circumstances and the accused were not charged owing j 
to some mistake with the offence of murder but were i 
tried and convicted under S. 460, I. P. Code, a sentence i 
of transportation for life is by no means severe and is 
the only appropriate sentence which could be passed. 
{Snlaiman, C.J. and fTarries, /) lUNSiDHAR v. \ 
Emperor. 1934 A.L.J. 1160= =4 A W.R. 788 = 
1531.0. 384=7 R. A. 481 = 36 Cr.L.J. 322 = 16 L.R. 
30 CCr.;-1934 0r.0. 1339 = A.I.R. 1934 All. 1032. 

460 and 302-” A/urder committed with object 
of stealing — Conviction under S. 460 — Propriety. 

Where murder is committed in a house with the ob- 
ject of stealing the valuables belonging to the deceased^ 
if any of the accused persons are guilty, they would 
certainly be guilty of murder and not only of an offence 
under S. 460. 1. P. Code. {Sulatman, C. /. and Har^ 
rtef, /.) lUNStDAR V. Emperor, 1934 A.L.J. 1160 
= 4 A. W.R. 788 = 153 I.C. 364 = 7 R.A. 481 = 36 Or. 
L.J. 322 = 16 LR. 30(Cr.)-1934 Or C. 1339 = A.L 
R.1934 All. 1032. 
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GOVERNMENT OF Mysore. 13Mys L.J. 182 = 89 
Mys H.O.R. 1140. 

Ss. 463 and ik6^—''Pfisjtonestty or fraudu- 
lently** — False entries in police diary by Police In- 
I spec tor to save himself. 

I A Police Sub- Inspector, who was charged with having 
; caused hurt for extorting a confession and with wrongful 
' confinement, altered his case diary so as to make it 
appear that he had not kept the suspected persons under 
surveillance. On a conviction under S. 465 as well, 
addition to conviction under Ss. 330 and 348, 

I Ileld^ that there being no wrongful gain or wrongful 
loss, and no infringement of any legal right ind no 
I intent to defraud, the offence did not amount to forgery. 
iBaker and Broomfield, //.) EmpeROR v SaNJIV 
R ATNAPPA. 66 Bom 488 = 34 Bom. L R. 1090 = I.R 
1933 Bom. 237 = 142 1.0. 386 (2) = 34 Or. L.J. 357 = 
1932 Or. 0 777= A LR. 1932 Bom. 546 

S. 463 — Forgery — Intention — Ante-dating of 

document — Offence . 

When a person becomes a party to ante-dating a docu- 
ment. his intention is obviously to make the act appear 
to have been done at a time when it was not done, and 
by force of such a falsity to give it an operation which 
in truth and justice it ought not to have; the act there- 
I fore amounts to forgery. When a man is charged with 
! the doing of an act of which the probable consequence 
[ may be highly injurious, the intention is an inference of 
1 law resulting from the doing of the act. (Mahadezfayya, 
C.J. and Shankaranarayano Ran, /.) VENKATRAMA- 

NAYYA V. Government of Mysore. 18 Mys.L.J. 
I 182 = 39 Mys. H.O.R. 1140. 

S. 4:03—'Jntent to commit fraud** — Act done 

to hide — Neglect of duty. 

1 An intent to commit fraud involves an intent to cause 
I injury, it involes something more than mere deceiving. 
I Where process-server forged names on the notices with 
I a view to save himself from the consequences of his 
! neglect of duty or to save himself trouble. 


—3s. 463, 467 and 611 — Applicability — Process- 
server of Court falsely representing to executant of time- 
barred bond that a suit has been filed against them and 
inducing them to put thetr thumb-mark on back of 
document — Representation made that it zoas suit sum j 
mons — I ntent to concoct acknowl ed gment — Offente. 

Accused, a process-server of a Court, went to the 
executants of bond, which was time-barred and took 
their thumb impressions on the back of the bond below 
a blank space, on which an acknowledgment of payment 
was to be made. He induced the executants to put 
their thumb-impressions by falsely representing to them 
that they were affixing their thumh-impressions to sum- 
monses issued to them by Court in a suit filed against 
them. 

field, the act would not amount to forgery by itself 
within the meaning of S. 463, 1. P. Code, but that it 
would amount to an attempt to commit forgery under 
S. 467, read with S. 5l 1, I. p. Code. 

Held, further, that he was also guilty of cheating 
under S. 417, I.P. Code. {^Reilly, C J and Shankara- 
narayani Rao. /.) NaNJUNDAPPA V. GOVERNMENT 
OF Mysore. 13Mys. LJ 321 = 40 Mys. H O.R. 88. 

“—3. ^^3— .Applicability — Scribe of document — If 
can he conzntted of forgery — Making** . 

The definition of forgery under S. 463, I. P. Code, 
includes the making of a part of a document also, and 
provided the requisite intention is present, a scribe of a i 
document can be brought within its purview and be 
Convicted of the offence. {^Mahadevayya, C . J, and 
Shanharanarayana Rao, J.) VenKatRAMANAYYA v, ‘ 


I Held, that it did not amount to intent to commit 
I fraud. {Mackney, /.) NGA TDN Sein v. EMPEROR. 

158 I.O. 888 = 8 R.R. 55 = 36 Or. L.J. 1025 = 1935 Or. 
0. 747 = A.I.R. 1935 Rang. 203. 

S. 463 — Person making forged document — Phy- 
sical poesence during completion of document tf neces- 
sary. 

Under S. 436 not only the maker of the forged docu- 
ment but the maker of a part of such document is de- 
clared to be guilty of forgery if he has made such docu- 
ment or any part of it with the requisite intent. It is 
therefore immaterial if the person who makes a part of 
the forged document was present or not at the time 
when the forged document was completed. i^Milne, /, 
C. and Rupchancl, A.J.C.') MOOLCHAND BaCHOMAL 
7/. Emperor. 1933 Or 0. 166 = 142 1 0. 74 = I.R.1933 
Sind 82 = 34 Cr.L.J. 305 (2) = 26 S.LR. 105=A.I.B. 
1933 Sind 37. 

— " "3. 463 — Proof of fraud — Nature of evidence 
necessary. 

Proof of fraud by positive and express evidence can- 
not be expected in the large majority of cases of forging 
a document and in such cases circumstantial evidence is 
the only means available. But such evidence must not 
fall short of proof and no conviction can rest on mere 
suspicion or conjecture however strong these may be. 
{Tapp,/.) GOWARDHAN LAL t/. EMPEROR. I.R. 
1933 Lah. 440 = 144 I.O. 301 = 34 Cr.L.J. 714 = 34 P. 
L-R 694 = 1933 Cr.O. 642=A.I.R 1933 Lah. 308. 
— S. A33— Standard of comparison — Imitation 
closely copied from disputed zvriting. 
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It is hardly conceivable that a suspected forger will 
•deliberately imitate the forged writing and create evi- 
dence against himself and consequently a specimen not 
written from dictation but closely copied from the dis- 
puted writing cannot afford a proper standard for 
•comparison. (Tapp, J.) GovvarDHAN Lal v. EM- 
PEROR. I.R. 1933 Lah 440 = 1441.0. .301 = 34 Or. 
I..J. 714'=34P.L.R. 694-1933 Or.C. 642-A.I.B. 
1933 Lah. 308. 

Ss. 464 and 465 — Forgery — Person whose 

signature is made present at the time — Anthorisation^ tf 
implied. 

The definition of a false document in S. 464, I.P. 
Code, shows that for forgery a signature must be made 
by a person who knows that he has not got authority 
from the person wiiose signature he purports to make on 
•it. Where a person is present when his signature is 
made by another on a document, the former must be 
held to have authorised that proceeding and there can 
be no question of want of authorisation or forgery in 
law. {Bennet, /.) LaKSHMI DaS z/. LakHO RaM. 164 
10. 617 = 7 R.A. 771 = 1935 A.L.J. 651 = 1935 A. W. 
R. 366 = A.I.R. 1935 All. 410. 

■ S. 465 — Essentials of off t nee. 

In order to constitute the offence of forgery, it his not 
necessary that the wrongful gain or loss should be 
actually caused. It is sufficient that there should be the 
intention of causing it where certain i:o sharers applied 
for entry in the revenue papers so as to include certain 
additional names therein and it appeared that the signa- 
tures of certain parties were put a-, though it was autho- 
rised. Held that the accused were liable to be convicted 
under S. 47l, though not under S. 466,1. P. Code. (^Ben- 
net, /.) Chunku 7f. Emf^eror. I.R. 1931 A. 284 = 
130 I.O, 492 = 32 Or.LJ 559 = 1930 A.L.J. 1451 = 12 
L.R. 86 (0r.) = 1931 Or C. 418 = A.I.R. 1931 All 
258. 

S. 465 — Fabrication af electoral roll. 

Piocuring by dishonest and fraudulent means an entry 
in an electoral roll, of the names of persons who were 
not legally eligible to vote and wilfully and improperly 
omitting from the electoral roll the names of persons j 
entitled to vote and fraudulently and dishonestly alter- ' 
ing the electoral roll, after its final publication, by I 
inserting certain names therein without lawful authority, I 
are offences punisliable under vSs. 123 and 465. i^Lort I 
Williams and Khundkar^ J J?) NUR AHMAD v. JOG- | 
ESH Chandra Sen. 1934 Cr 0. 1369= 62 Cal. 276 
= 163 1.C. 657 = 7 BC. 392 = 36 Cr. L J. 386 = A.IR. 
1934 Cal 838- 

* ■ ■ Ss, 465 and 477-A — Offence under —Evidence 
— Partners — B alsification of accounts— Admissions of 
party. 

There was a firm consisting of two partners /f and B. 
A was in charge of the account books and used to keep 
accounts. He made a deposit with the firm but the 
entry in the account books was made in the name of a | 
third person C, The entries in katcha rokar and in the | 
pacca rokar showed that the deposit was really made by i 
A but were entered in the account bcoks proper as made 
by C, A admitted having changed the name of the 
depositor from A to C but could not give proper ex- 
planation for it. C had in the meantime recovered the 
amount standing in his name from the firm in a small 
(Cause suit. In that suit B had made no allegations 
against A, Subsequently B filed a criminal complaint 
against A under Ss. 477 and 465. The complaint was 
dismissed as the magistrate thought that the same ques- 
tion could not be tried again, having been considered 
in small cause ^uit. 
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Held^ that though the omission to raise the point in 
the civil proceeding raised a difficulty, it was not a 
case for discharge especially in view of the admissions 
made. {Milne, J.C.) JETHANAND v. PaRTABRAI. 26 
S L.R. 471 = 33 Cr.L. J. 328 = 136 I.O 766 = I.R. 1932 
Stnd 62 = 1932 Cr.C. 194 = A.I B. 1932 Sind 63. 

Ss. 466 and 193 — Scope— Alteration of electoral 

roll after final publication — If offence under. Bee PENAL 
Code, Ss. 193 and 465. 39 C.W.N. 20. 

— S. 467 — Antedating document — Person taking 
documents — Jf liab'e to conviction — B. 114. 
j A person who takes in his name a document which is 
• antedated, though he cannot be deemed to have “made*' 
the document, will nevertheless be liable as the principal 
offender, because he is the person benefited by it; and 
he will be responsible for biinging the deed into existence 
I when he is himself present at the time. He \\ill there- 
fore be liable to conviction as the principal offender 
under S. 467 read ^\ith S. 114, I.P. Code. {Mahadev- 
ayya, C./. and Shankar anarayana Kao, /.) VENICAT- 
RAMANAYYA V. GOVERNMENT OF MYSORE. 13 MyS. 

, L.J. 182=39 Mys.H.C R. 1140. 

Ss. 467 and 464 — Essentials of offence — No 

fraudulent intention. 

The essentials of the offence are that the document 
should be altered, that the alteration should be done 
with the intention of causing injury or damage to some 
person and that it should be done dishonestly or fraudu- 
lently. Where, in a case in which the President of the 
I Union Board is charged with having made an incorrect 
entry in the minutes of proceedings, recording — what w'as 
not a fact — a resolution by the Board sanctioning a sum 
of R'i.50 for legal expenses it and was not shown that he 
did anything more than expediting the payment of the 
sum which was really due or that he tried to get the sum 
out of the funds of the Board to the Vakil, to which the 
Vakil was not entitled, no offence can be said to have 
been made out either under S. 467 or under S. 167, 
{Beasley, C.J. and Bundaram Chetty, /.) BaKTHA- 
VATSALU Naidu v. Emperor. 1931 M.W.N. 361. 

S. 467 — Forged document — Proof — Comparison 

of handwri ting. 

Ordinarily in determining whether a document is 
forged or genuine, compaiison of handwriting is a valu- 
able aid. {Rowland, /.) EMPEROR v, KaMESWAR 
Lal. 6 I.R.(Pat } 12=144 I.O 872 = 34 Cr.L.J. 828 
= 1933 Or.C. 1010 = AJ.R. 1933 Pat. 481. 

S. 467— F 01 ged document — Proof — Evidence of 

hand-writing expert, 

I The opinion of an expert should not ordinarily be 
accepted as conclusive to prove the facts deposed to by 
him and a conviction for forgery cannot be sustained 
merely on the evidence of a hand-writing expert, (/dfi, 
Ijil, /.) PRABH Dial v. Emperor. I.R. 1932 Lab. 
492 = 13810.368 = 33 Or.L J. 693(1) = 33 P.L.B. 
697 = 1932 Or.O. 628 (1) = A.I.R. 1932 Lab. 490 (1). 
S. 467 — Forgery — Sufficiency of proof . 

The mere fact that judicial papers on which a docu- 
ment is executed could not have been obtained on the 
dates on which the documents purport to have been exe- 
cuted is not sufficient to support a charge of forgery in 
the absence of evidence that the papers could not have 
been issued to the public or manufactured, at the date 
the document bore. {Rangi Lal, /.) ABDUL MaJID v. 
Emperor. 162 I.O. 860 = 36 Or.L. J. 190 = 1985 Or. 
O. 238 = 7 B.L. 339 = 36 P.L.B. 599=A.I.B. 1986 
Lah. 149. 

— — B. 467 —Gist of offence — Partners — Use of blank 
signed paper — Absence of fraud — No offence. 
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The essence of forgery is fraud and the prosecution 
must prove fraud. The accused, who was the local 
representative of a firm, sent a petition to the Municipal 
Council praying for restoration of his name as voter or 
for registering his name as the authorised nominee of 
the firm entitled to vote for the firm. It appeared that 
he had used a blank paper already containing the signa- 
tures of his other partner, the latter being in the habit 
of giving such blank papers in the course of business for 
the purpose of Civil Court proceedings. The evidence 
however disclosed that the atcused had carte plane he to 
use as he chose the blank signed papers sent to him, 
provided they were used for the firm’s business. 

Ileld^ that the user of the blank papers for sending 
petition to the Municipality was legitimate, there was no 
deceit or fraud, and the prosecution of the accused for 
offences under Ss. 467 and 47l, I. P. Code, was not sus- 
tainable. {Wallace, /.) GURULINGIAH v. EMPEROR. 
1932 M.W N. 117. 


Ss. 467 and 471 — Nature of user. 

To constitute an offence under S. 467 or 47l the 
nature of the u.ser is not material. (Panchruige and M.C, 
Ghose, //.) SUPERINTENDENT AND REMEMBRAN- 
CER OF Legal Affairs, Bengal v. Daulatram 
Mudi. 69 Cal 1233 = I.R. 1932 Cal. 604 = 138 1.C. 
706 = 33 Cr.L.J. 686= 36 C.W.N. 606 = 66 C.L J. 349 
= 1932 Cr.C. 337 = A.rE. 1932 Cal. 390. 


S. 467 — Scope — Nature of document fabricated, 

S. 467 provides punishment for forgery not only of a 
document purporting to be a valuable security but also 
of any document which purport'- to give authority to 
any person to receive or deliver any money. {Rowland, 
J.) Sachchidanand Prasad v. Emperor. 6 1.E. 
(Pat.) 130 = 144 I C. 936 = 34CrLJ. 892=14 Pat. 
L.T. 680 = 1933Cr.C. 1030 = A.I.R. 1933 Pat. 488. 
Ss. 467 and 611 — Time- barred bond — Induce- 
ment ]jy process-server of Court to put thumb-mark on 
back — False representation to executants that it is suit 
summons — Blank space left for concocting endorsement 
of payment— Offence. See I. P. CODE, SS. 463, 467 
AND 511. 40 Mys H.C.R. 88. 


S. 468 — Offence under — Unused Court-fee stamp 
— Alteration of name — Dishonesty or fraud not proved 
—Benefit of doubt, 

A stamp was purchased for a client across which the 
stamp- vendor wrote the client’s name. Eventually it was 
not used. Instead of obtaining refund the accused altered 
the name on the stamp and used it for another client for 
the first time. 


Held, that as it was not quite clear whether he did sc 
dishonestly or fraudulently or merely to save himsell 
trouble, the accused should have the benefit of doub 
and his conviction should be set aside. 11 I.C. 840, Ref 
{Harrison, J,^ EmPEROR z/. ABDUL HAKIM. IE 
1931 Lah 821 = 133 I.O. 646 = 32 Or.LJ. 1061 = 35 
P.L.E. 432 = 1931 Cr.O. 466=A.I.E. 1931 Lah. 337 
— S. 471 — Forged document — Production of certi^ 
fied^ c opy — Offence, t f con sti tued, 

1 he production of a certified copy of a forged docu 
nient is a use of the document so as to constitute ai 
offence under S. 47l. {J^i/ne, J.C, and Mehta, A./.C. 
Hay vr Khan v. Emperor. 26 S L E. 73=I.E 1935 
Sind 77 = 1371.0. 341 = 33 Or L. J. 462 (2) = 193S 
Or C. 630 = A.I E. 1932 Sind 90. 


7 *^~S. 471— Forged receipt— Document not used in 
judicial proceedings — No conviction under S. 47l. See 
Penal Code, S. 193. 1932 M. W.N. 464. 

-s. 471— Gist of Offence-Partners— Use of blank 
signed paper— Absence of fraud— No offence. See 

Penal Code, S. 467. 1932 M.W.N. 117 
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Ss. 471 and 467 — Nature of user not material.. 

See Penal Code, Ss. 467 and 471. 68 Cal. 1233 = 
A.I.E. 1932 Cal. 390. 

S. 471 — Offence under — Document put in evi- 
dence by prosecution— Defence counsel's cross examina- 
tion on — If user. 

If a document is produced and put in evidence by one 
of the witnesses for prosecution and the pleader of the 
accused cross-examines the witness upon this evidence, 
the cross-examination cannot be held to be user within 
the meaning of S. 471. {Lort Williams and Jack, JJ.) 
Emperor v. Tarak Nath Baidya. 63 Cal 481 = 
169 I C. 149 = 39 0 W.N. 1309=8 EC. 281 = 37 Or. 
L.J. 30 = 1936 Cr.C. 1079 = A.I E. 1936 Cal 687. 
S. 471 — Offence under — Evidence, 

In order to constitute the offence of forgery it is not 
necessary that the wrongful gain or loss should be actu- 
ally caused. It is sufficient that there should be the 
intention of causing it Where certain co sharers applied 
for entry in the revenue papers so as to include certain 
additional names therein and it appeared that the signa- 
tures of certain parties were put in as though it was 
authorised. 

Held, that the accused w'ere liable to be convicted 
under S. 471. {Bennet, /,) ChuNKU EMPEROR. 

I.E. 1931 All 284 = 130 I.C. 492 = 32 Cr L J. 669 = 
1930 A. L.J. 1461 = 12 L.E. 85 (Cr.) = 1931 Cr.O. 418 
= A.I.E. 1931 All 268. 

Ss. 471 and 193 — Promis.sory note entiusted to 

clerk for filing suit — Suit filed after limitation period but 
with an endorsement found to be forged — Offence consti- 
tuted. See Cr. P. CODE, S. 195 (1) (b) AND (f)— COM- 
PLAINT. A.I.E. 1933 Mad. 413. 

Ss. 471 — User— Filing document in Court with- 
out tendering it tn evidence. 

The filing of a document as the basis of a plaint is 
“user” for the pin pose of S. 471, whether that ciocument 
is acted upon by the Court or used in evidence or not, 
whether the party files the document personally or 
through a representative (pleader). Such representative 
will be presumed to have filed the document with the 
knowledge and authority of his client until the contrary 
is shown. {Panckridge and M.C. Chose, //,) ALI 
AHMED V. Emperor. 140 I 0. 644 = 66 O.L J. 336 = 
I.E. 1933 Cal 11 = 34 Cr L.J. 39 (2) = 1932 Cr.C. 646 
=A.I.E. 1932 Cal 645. 

S. 471— ''User'— Meaning of. 

The only evidence of user within the meaning of 
S. 471 w’as that at the previous trial accused put in a 
written statement in his defence in which he referred to 
certain documents which had been filed and also referred 
to the Istafanama alleged to be a forged document. The 
Istafanama was neither filed nor produced nor put in 
evidence by the accused or on his behalf. It was pro- 
duced and put in evidence by one of the w’itnessess for 
the prosecution. In cross-examination, the Istafanama 
W’as referred to by the pleader appearing on behalf of 
the acrused. 

Held, that this could not be held to be user within* 
the meaning of S. 471. {Lort Williams and Jack, JJ,) 
Emperor v, Tarak Nath Baidya. 63 Cal. 481=37 
Cr.L.J. 30 = 8 E.C. 281 = 169 I.O. 149 = 39 C.W.N. 
1309 = 1935 Cr.O. 1079 = A.I.E. 1935 Cal. 687. 

8. 471 — "Uies" — Filing receipts in Court with- 
out attempting to prove them. 

If, in a suit for arrears of rent, the defendant files 
certain receipts in Court to prove payment of the 
amounts alleged to be due from him, he must be held to 
have used the receipts within the meaning of S. 471, 1.P. 
Code, even though when the receipts are denied by the- 
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plaintiff, he does not put in an appeaiance as defendant ; 
to the suit and makes no attempt to prove that they are 
genuine. (Al/sop, J.) KeDAR NATH EMPEROR 
157 I.O. 657 - 38 Cr.L. J. 1199 - 8 R A. 214 - 1936 A. 
L.J. 493 = 1936 A.Cr.O. 128 = 1936 A.W.R. 628 = 
1935 Or.C. 646 = A.LB. 1935 All. 621. 

■ S. 471 — '‘User — Production of document under 
order of Court — I f amounts to, \ 

The use of a document contemplated by S. 471, I. P. i 
Code, must be a voluntary one, and not the nieie pro- ; 
duction of the document in compliance with an order of | 
the Court which must be obeyed. (Afulla^ /.) KEdar 
Nath v. Emperor. 169 10. 287=1935 A.W.R. 
1453 = 1936 A Cr.C. 306 = 87 Cr.L J. 46 = 8 E.O. 416 
= 1936 Or.C. 1186 = A.I.B. 1936 All. 940. 

S. Deception without motive — Offence. 

A on behalf of his tenants sent an application for agri- 
cultural loan bearing the signature of tenants but actu- 
ally signed by him; and similarly the receipt and security 
bonds were also signed by him; but the money was 
received by the tenants and it was duly returned to the 
Government. 

Held^ that though A by impersonating the tenants 
practised deception, as there was no gain or advantage 
to him nor any loss or injury to the Government he was 
not guilty either under S. 476 or undei S. 420 nor even 
of abetment as there cannot be abetment vhen the sub- 
stantive offence itself is not proved. 

Held further, that even if the accused is held guilty 
the offence was only of a technical nature and that the 
punishment already undergone would be sufficient. (^Ba 
U, /.) nga PO TheiN V. emperor. 6 RR. 29 = 
146 I.O. 229 = 34 Cr.L.J. 922 = 1933 Cr.C. 645 = A.I. 
R. 1933 Rang. 114. 

” ■ S. 476 — Sentence — Circumstances tn miti f>atton , 
Where an attorney was proved to have temporarily 
misappropriated his client’s moneys, 

Held, having regard to the fact that the amounts wrere 
subsequently made good and the probability of his being 
dealt with in the exercise of the disciplinary jurisdiction 
of the High Court, a sentence of one month’s simple im* 
prisonment and a fine of Ks. 1,000 would be sufficient. 
\Guha and Nasim Ali, //.) AKSHOY CHANDRA HOSE 

z/. Emperor. 69 C L J. 306 = 151 1. C. 22 = 7 R.C. 
89 = 38 C.W.N. 467 = 36 Cr.L.J. 1279 = 1934 Cr.C. 
793 = A.I.R. 1934 Cal. 532. 

Ss. 476, 478 and Trade- mar k-^Test of 

invented word — Question of fact, 

A mere ordinary addition to, or mis- spelling or varia- 
tion of, a word in use in the Engli.'*h language does not 
make the woid so formed an invented word but the 
question in each case is one of fact. The test of an 
invented word is that it must have been substantially 
new at the date of registration; or have been substan- 
tially new when first used by the applicant and have 
been only used to denote his goods down to the date of 
registration. It is not necessary that its production 
should have involved any great ingenuity or anything 
like invention in the sense in which the term is used in 
patent law. The word “Aguerine” not being an 
ordinary English w'ord nor a combination of two 
ordinary English words must be regarded as a fit sub- 
ject of a trade-mark. The fact that the word coined by 
the complainant to denote the name of his fever mixture 
and registered as a trade-mark has been copied by 
another does not absolve the accused from the conse- 
quences of copying it. A person who employs a label 
w'hlch in general resembles the label used by another 
manufacturer is guilty of counterfeiting the trade-mark, 
even though the registered trade mark of the one be 
Q. D.— 11-^160 
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different from that of the other. Tht expression “trade- 
mark** as defined in S. 478 includes the whole design on 
the box and the label pasted on it. Where therefore 
there is no dispute in the fact that there is a striking 
similarity in the design of the complainant’s bottle and- 
that of the accused, it is peifectly clear that the accused 
^ trade-mark within the meaning of 

S. 482. 24 I.C. 834 and 30 I. C. 1007, Kef. {.Mehta, 
A.y.c.) SIRDMAI. V. Emperor. 26 S.L.R. 241 = 
I.R. 1932 Sind 119 = 139 I.C. 836 = 33 Cr.L.J 778 = 
1932 Or.C. 634 = A.I.R. 1932 Sind 94. 

S. 477 Offence under— Destruction of valuable 
security. 

In order that the accused may be prtma facte guilty of 
the offence under S. 477 the document destroyed must 
amount to a ‘valuable secuiit>’. 

Held, that an administrative order of the superinten- 
dent of a Court of session addressed to the Nazir direct- 
' ing him, to release an accused on bail is not a ‘valuable 
security*. {Broomfield and Divatia, //.) EmpeROR 
V, Sher Alam Khan. 35 Bom.L.R. 1062= 147 I.C. 
879 = 6 R.B. 221 = 36 Cr.L.J. 479 = 1933 Cr.C. 1698 = 
A.I.R. 1933 Bom. 494. 

S. 477—6 ecretion of documents — Essentials of 

offence, 

A person may secrete a document not only when the 
existence of the document is unknow'n to other persons 
and for the purpose of preventing the existence of the 
document coming to the knowledge of anybody but also 
w'hen the existence of the document is known to others. 
In the latter case he may secrete it for the purpose, for 
example, of preventing it being produced in evidence or 
for the purpose of raising difficulties in the way of its 
being produced in evidence. But it is not necessarily 
enough to show’ that upon an occasion upon w’hich it 
became his duty to produce the document he failed to 
discharge that duty, even though this may be cogent 
evidence in certain circumstances. The fact that a man 
perjures himself by den>ing the existence of a document 
which to his knowledge is in his custody would be a still 
more cogent piece of evidence. But whether the offence 
; of secreting the document is committed or not depends 
on the circumstances. 

Per Mailt k, J , — Suppression of a document may 
amount to a secretion. {Kankin, C. /., C, C, Chose, 
Muker/i^ Mallik and Guha, J J,) EMPEROR v, SUSEN 
Behari Roy. 68 Cal. 1061 = 35 C.W.N. 426 = 1931 
Cr.C. 248 = LR. 1931 Cal. 629 = 132 I.C. 145 = 32 Or. 
L.J. 836 = A.I.R. 1931 Cal. 184 (S.B.). 

S. 477 — Secretion of will — Conduct of accused , 

The question whether the conduct of the accused was 
a fraudulent and dishonest cue is one of the matters to 
, be considered in deciding w’hether there was a secretion 
j of the will under S. 477, I. P. Code. If, however, there 
J was no secretion in fact then nothing further need be 
i considered. Where it appeared that the accused was 
I advised by his legal adviser that he was entitled to the 
! property left by the testator subject to the legacies and 
I annuities de hors the will and he applied for withdrawal 
' of certain land acquisition amount and therein stated in 
i affidavit that the deceased died intestate, 
i Held, that there W’as no secretion in law. {C. C, 

1 Ghose, A, C. /. and S. K Ghose, /.) NUKUR 
Chandra Sarkar v. Ranjit Kumar Mullick. 
1934 CrO. 811 (2) = 148 I.O. 687 = 6 R O. 469 = 36 
Cr.L.J. 716 = 68 C.L.J. 283=A.I.B. 1934 Cal. 217. 
— S. 477-A — Applicability — Partner in charge of 
books. 

The mere fact that a partnership subsisted between 
the parties is no answer, in a properly proved case, to a 
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charge of falsification of accounts by one partner who is 
in charge of the books. (^Pearson and Malltk^ //.) 

monindra Mohan Biswas z/. Srish Chandra Das. 
I.R. 1932 Cal. 447 = 138 IC. 339^35 Cr.L.J. 697 = 
30 C.W.N. 303 = 1932 CrC. 454=A.IE. 1932 Cal. 
464. 

— S. 477-A —Complaint against co-partner — Proof 
required. PENAL CODE, S. 405. 167 I.C. 208 = 

36 Cr.L.J. 1112. 

— — S. 477-A — Falstficatton of entries by Rumastah 
— Defence that entries were made on the authority of 
the partner — No dental by prosecution — Conviction — 
SuHainability of. ^ 

The accused was the gumastah of the complainant s 
■firm. His defence was that the entries in question were 
merely in the nature of adjustment entries, made on the 
authoiity of the complainant^ father, a partner of the 
complainant’s firm. There was no finding by the Magis- 
trate on the question whether the father of the accused 
was or was not a partner and so far as the question of 
the entries having been made by his a thority was con- 
cerned, the Magistrate disposed of it by sayitig that it 
was the accused’s defence and that he has not given any 
evidence in support of it. 

fields that that w^s not the true position. It was the 
duty of the prosecution to call some of the partners to 
give a positive denial of the allegation of the accused and 
that not having been done, the conviction should be 
set side. (^Mukerjt and Bartly, fj.) INDRA KUMAR 
HAZRA V, KMPEROR. 69 0 L J. 83 = 152 I.C. 226 = 
36 Cr.L J, 74 = 7 E.O. 258 = 1934 Or C. 7X2 = A.I.E, 
1934 Cal 500. 

S. 477-A — Fiaud already committed --False 

document to canceal f raud — Maker of document guilty 
under S, A77-A, 

If a document is prepared with the intention of con- 
cealing a fraud that has already been committed, and 
thus to enable the person who has made “wrongful 
gain” to retain the property that he has acquired by un- 
lawful means, it amounts to a false document and the 
person making the document is guilty of forgery and tan 
rightly be convicted under S, 477-A. 11 Mad. 411; 22 
Cal. 3l3; 35 Cal. 450 and 37 Bum. 666, Foil.; A.I.K. 
1922 All. 214; 5 All. 221 and S All. 653, Diss. From. 
{King and Iqbal Ahmad, JJ,) EmpEROK RAGHO 
Ram. 65 AIL 783 = 6 I R, (All.) 168 = 145 I.C 749 
-34 Cr.L.J. 1056= 14 L.R. 241 (Cr.)=1933 A-L.J. 
1372= 1933 Cr.O 850=A.I.R 1933 All. 525. 

S. 477 A — Intention to defraud — Falsification 

of accounts. 

An intention to defraud so as to form the subject of 
an offence under S. 477-A can be inferred from the 
accused effecting false entries with the object of 
Screening a previous fraadulent act. (^Doratswami Iyer, 
C. /.) Venkatakrishnaiya, In re. 38 Mys H.O. 
R. 272 = 11 MysLJ 321. 

Ss Nll-A. and 465 — Offence under — Partners — 

Falsification of accounts — Admi.ssions — Failure to raise 
plea in civil proceedings — Effect — Not a case for dis- 
ch.irge. See PENAL CODE, SS. 465 AND 477-A. A.I. 
R. 1932 Sind 63. 

477 Pi.— Offence under — Sanction, if necessary. 

The provisions of S. 477-A Penal Code, are not 
covered by the provisions of S. 195 (1) (f), Cr. P. Code. 
{Mitnc, J. c.) JETHANAND V. PARTABRAI. LR. 
1932 Sind 62 = 25 SLR. 471 = 33 CrL.J 328 = 136 
I.C. 766 = 1932 Cr C. 194 = A I R. 1932 Sind 63. 

S. 480 —Using false trade-mark — Meaning, 

Not only whosoever marks any goods or package or 
receptacle containing goods, but also whosoever uses any 


PENAL CODE (1860), S. 486. 

such package or receptacle with any such mark thereon 
is said to use a false trade-mark, if the whole thing is 
done in a manner reasonably calculated to cause it to be 
believed that the goods are of a certain manufacture 
whereas thay are not of that manufacture. 38 Cal. 
110, Kef. K^Mehta, A. J. C.) SlRUMALz/. EMPEROR. 
26 S.L.R. 241 = 139 I.C. 336 = 33 CrLJ. 778 = I.R. 
1932 Sind 119 = 1932 Cr.O. 634=A.I.R. 1932 Sind 
94, 

S. 482 — Mere imitation — No offence. 

Mere imitation is no offence unless there is an in- 
fringement of a patent or copyright or there is attempt 
to pass goods as goods of another dealer or manufac- 
turer either by u«ing a false trade mark or false descrip- 
tion or a trade mark or description likely to deceive 
purchasers by a deliberate imitation of a genuine mark 
or description or by falsely giving out goods as the goods 
of some other dealers or manufacturer. {^Staples, A. J. 
C.) IlAFIZULLAH HAMIDULLAH v. S. K. PAPA. 6 
I.R. (Nag.) 112 = 1933 Cr.O. 1423 = 36 Cr L. J. 373 
= 30N.L.R. 45 = 146 I.C. 1084 = A.I.R. 1933 Nag. 
344. 

S. 482— Trade mark — Infringement — Continu- 
ing offence — Piosecution — Limitation. See MERCHAN- 
DISE Marks ACT, S. l5. 37 Bom.L.B. 580 = A.I.B. 
1935 Bom. 359. 

— Ss. 483 and 28 — Infringement of trade-mark — 
Evidence. 

Where in the case of alleged counterfeiting of a trade- 
mark the trade mark similar to that of the complainant 
had been moulded in the glass of the bottles on which 
the name of the hair oil had also been moulded. 

Held, under the provi.so to S. 28, 1. P. Code, it shall 
be presumed, until the contrary is proved that the person 
so causing one thing to resemble the other thing intended 
by means of that resemblance to practise cleception or 
knew it to be likely that deception would thereby be 
practised and in the circumstances of this case, the onus 
was on the accused to show that in making these bottles 
he had no faudulent intention and in the absence of such 
evidence, it cannot be said that he had no such inten- 
tion, when appearances are so much against him. {/ack^ 
/.) ABDUL SOVAN n JiTENDRANATH DUTTA. I.B. 
1931 Cal. 830 = 1341.0 446 = 32 Cr.L.J. 1171 = 1931 
Or.C. 697 = A.I.R. 1931 Cal. 445. 

S. 483 — Offence under — Evidence. 

Where in a prosecution for counterfeiting trade-mark 
it appeared that the labels used were not similar as to 
deceive a literate person or even an illiterate person who 
had an opportunity of comparing the two and it further 
appeared that the complainant could not establish that 
he had an exclusive right m main features of the design 
of the label. 

Held, in spite of slight resemblances that the accused 
were not liable to be convicted under Ss. 483 and 486, 
I.P. Code. {Nisch, /) PaLLI Ram v. EMPEROR. I.B. 

1931 Oudh 381 = 134 1 0. 477 = 32 Cr.L.J. 1177 = 8 
O.W.N. 827 = 1931 Cr.O. 637--=A.I.R. 1931 Oudh 
277. 

S, 486— Counterfeiting trade-mark— Prosecution 

for — Slight resemblance — Labels not so similar as to 
deceive— No exclusive right— No conviction under 
Ss. 486 and 483. See PENAL CODE, S. 483. 8 O.W.N. 
827 = A I.R. 1931 Oudh 277. 

S. Counterfeiting trade-mark — Test of 

similarity, 

A person who employs a label which in general 
resembles the label used by another manufacturer is 
guilty of counterfeiting a trade-mark under S. 486,1. P. 
Code, irrespective of the circumstances that the regis- 
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:FENAL code (1860), 8. 186. 

tered trade-mark of the one is quite different from the 
trade-mark of the other. No trader has a right to use a 
-trade mark so nearly resembling that of another trader 
as to be calculated to mislead incautious purchasers. 
The test is not, whether a literate purchaser would be 
deceived if he had the two marks side by side, but 
whether an ordinary unwary purchaser would be 
deceived. {Addison^ /.) FaqIK CHANd z/, EmperOR. | 
16Lali 114 = 165 1.0 270=7 R.L. 672 = 36 Or.L J- 
776 = 35 P.L E. 749 = 1934 Or 0. 1005 = A.I.R. 1934 
Iiah. 687. 

S. 486 — Offence under — Prosecution for — Limi- 
tation-Series of acts. Sei MERCHANDISE MARKS 
act (IV OF S. 15. A.I R. 1931 Mad. 276. 

— ""S. 489-B — Guilty knoudedge or tntentton — Proof 
,of — Possession of counietfetl currency note. 

No guilty knowledge or intention can be inferred from 
the mere circumstance that the accused w-as found in • 
possession of a counterfeit currency note. {Jai Lai, /.) ; 
Chaudhri RAM V. Emperor. 6 I.R. (Lah.) 163= 
145 I.O 1013 = 34 OrL J. 1156 = 34 P.L R. 890 = 
1933 Or.O 881 (1) = A.I.R. 1933 Lah. 696 (1). 


PENAL CODE (1860), S. 497. 

that she was entitled to do so, she is not guilty of an 
offence under S. 494 read with S. 109 of the Penal Code. 
19 Cal. 79, Foil. {Abdul Q.idir, /.) GHULAM MaHO- 
MED V. Emperor. I.R. 1933 Lah. 24= 140 I.O. 617 
= 34 Or L J. 77 = 33 P.L.R. 1062 = 1933 Or.C. 164 = 
A.I.R. 1933 Lah. 88. 

S. 494 — Second marriage — First marriage not 

annulled — Caste custom permitting such marriage'-^ 
Offence if constituted — Effect of sub sequent divorce. 

The custom of a second marriage during the lifetime 
of the first husband and without the first marriage being 
annulled by divorce oi in some formal manner recogniz- 
ed by caste usage equivalent to divorce (the mere wish 
of the woman against that of her husband being insuffi- 
cient) is invalid as being opposed to public policy. A 
party contracting such a marriage is liable to be convic- 
ted under S. 494, I. P. Code, and the offence c.mnot be 
obliteiated by a subserjuent divorce or setl lenient with 
the first husband. {IValsA, /.) GeDAI.U NARAYANA, 
In re. I.R. 1932 Mad 691 = 138 I.O. 618 = 33 Cr.L. 
J. 647 = 1932 M.W.N. 1082 = 36 L.W. 237 = 1932 Or. 
0. 660 = AI.R. 1932 Mad. 561. 


— S. 4^9 i: — Abetment of bigamy — Essentials of 
offence. 

In order to succeed in a prosecution for abetment of 
bigamy, the prosecution must prove that the person Vho 
is alleged to have committed bigamy was married law- 
fully once and has gone through a second marriage cere- 
mony. Thirdly, that the person alleged to have abetted 
the bigamy knew when he arranged or assisted at the 
second marriage that the person who was remarried had 
contracted a valid first marriage and that the husband 
or wife of the first marriage was still living. 'Where the 
first marriage is not a valid marriage or has been re- 
ipudiated by a party to it a conviction for abetment of 
bigamy cannot be sustained. {Youn^., J.') Shafi 
Ullah V. Emperor. 150 I.O 139 = 1934 A.L J. 
387 = 6 R A 1033 = 35 Or.L J, 1053 = 3 A. W.R. 598 
= 1934 Or.O. 766 = A.I.R. 1934 All. 589. 

-S, 494 — Abetment of bigamy — Extent of proof. 

Tor abetment under S. 494 there must be evidence 
that the person accused of abetting the offence knew 
that the peison he married was the wife of another 
man. {Aidison and Coldstream^ JJ ) Hamad v. 
Emperor. I.R. 1931 Lah. 973 = 134 I.O 589 = 32 
Or.LJ. 1210 = 1931 Or.O. 314 = A.I.R. 1931 Lah. 
194. 

— Ss. 494 and 109 — Bigamy ^Proof of offence — 
Previous marriage in se'recy. 

Where the prior marriage of the woman was a .secret 
marriage and was a hole in the corner affair which the 
(second) husband could not be expected to know he 
could not be convicted for abetting bigamy. {Addison^ 
/.) MT. Saidan z/. Emperor. 147 1.0.1223 = 6 
It L. 490 - 35 Cr.L. J 697 ( 1 j = 33 P.L.R. 1060 = 1933 
Or.O. 309 = A.I.R. 1933 Lah. 164. 

■ ■ — S. 494 —Hindu male marrying Christian woman 
in England — Second marriage in Hindu form tn India 
— No bigamy. 

Where a Hindu male has contracted his first marriage 
with a Christian woman in England in Christian form, 
And subsequently mariies for a second time while his 
first Christian wife is living, a Hindu female in Hindu 
form, it cannot be said that he has committed bigamy 
under the Penal Code. {Currie, J) SaiNAPATTI z'. 
Sainapatti I R. 1932 Lah. 214 = 136 I.O. 262=33 
P.L.R. 339 = 1932 Or.O. 96 = A.I.E. 1932 Lah. 116. 
——3.494 — Mahomedan s:irl — Option of puberty — 
Second marriage — Not an offence. 

If a Mahomed an woman who has exercised the option 
of puberty were to contract another marriage, believing 


S. 494 — ^'‘Votd" — Meaning. 

The word “void” which appear^ in Jr. 494 is not used 
in the technical sense in which it is used in Mahomedan 
Law and the Penal Code makes no distinction between a 
void and an invalid marriage. The term “void'' used 
there covers marriage of both classes. A.I.R. 1928 
Lah. 844, Foil. {Addison and ColdstreamgJ/.) Ha- 
mad V. Emperor. I.R. 1931 Lah 973 = 1341.0. 589 
= 32Cr.L.J. 1210 = 1931 Or.O. 314 = A.I.R. 1931 
Lah. 194. 

.8, 497 — Conuiction under, on complaint by hus- 
band under Ss. 366 and 368 — Legality — Cr. P. Code^ 
S, 199. 

If a complaint by a husband, described in its heading 
as one under Ss. 366 and 368, I. P. Code, fulfils all the 
reijuirements of a complaint under S. 497, I. P. Code, 
and clearly makes an accusation of an offence under that 
section, then, if the adultery complained of is proved, a 
conviction under that section will not be illegal on the 
ground that there has been no complaint as required by 
S. 199, Cr. P. Code. {Coldstream. J.) SAIN v. EM» 
PEROR. 156 I.O. 695 = 7R.L. 742 = 36 Cr L. J. 789 
= 36 P.L.R. 209 = 1934 Cr C. 1333 = A.I.R. 1934 Lah. 
945. 

Ss. 497 and ^^99— Offences distinct. 

There is a clear difference between the elements con- 
stituting an offence under S. 497 and those constituting 
an offence under S. 498 and a conviction under S. 498 
may be sustainable in an appropriate case even though 
a conviction under S. 497 is not. {Doraiswatnt Iyer, 
C.J.) Chickapoora V. Vknkatarayappa. 10 
Mys.L.J. 286 = 37 Mys.H O.R. 231. 

3. 497 — Offence under — Connivance of husband — 

Effect. 

The husband was driven out from his house by his 
wife and he was supplanted by the accused with whom 
the wife lived. The husband saw this but preferred no 
complaint promptly; but after 18 months, filed a com- 
plaint, and his silence for this period was not properly 
explained. 

Held, that the husband might be said to have conniv- 
ed at the adultery, that he was not the aggrieved hus- 
band who can have the adulterer convicted under S. 497 
and the accused could not be convicted under that 
section. {Mehfa, A./.C.) GUL MaHOMED v. Em- 
PEROR. 6 R.S. 202 = 148 I.O, 763 = 35 Cr.LJ« 816 
=27 s!l.R. 482 = 1934 Or.O. 95 = A.I.R. 1934 Sind 
10 . 



2552- 


2551 THE QUINQUENNIAL DIGEST. 1931—1935 


PENAL CODE ( 1860), S. 497. 

■ ■■ — Ss. 497 and 498 — Offence under — Proof of 
marriage. 

Under Ss. 497 and 498, marriage must be strictly 
proved and it is not permissible to base a conviction on 1 
the presumption of marriage arising fom co-habitation j 
for a number of years. {Mehta, A. J C.) GUI- ; 
Mahomki) 7 ^ Emperor. 6 E.S. 202^ 148 I C. 753 j 
= 36 Cr.L.J.816-27 S.L.R. 482-1934 Cr.O. 95= 
A.I.B. 1934 Sind 10. > 

— “S 498 — Cofntr7iction — '‘^Conceals or detatn$*\ 


PENAL CODE C1860;, S. 498. 

JNANENDRA NATH DEY V, KSHITISH CHANDRA DEY. 

169 I.C. 140=8 R O. 280*39 O.W.N. 1280=37 Cr. 
L.J. 28 = 1936 Cr.C. 1069 = A.I.B. 1936 Cal. 677. 

S 498 — Entt cemefit— Proof* 

The mere fact that the girl is living in the same house 
with the accused and his relatives does not prove that 
she was enticed away by any or all of them. Addison, 
J) Luqmanz^ Emperor. 149 10. 1106(1)=6 
R L 806-35 Or.L.J. 1032 = 1934 Cr.C. 168 = A.I.R. 
1934 Lab. 86. 


Rupchaud , A.J.C* — The w’ords “conceals or detains** i 
must be taken to extend to the enticing or inducing a ' 
wife to withhold or conceal herself from her husband and i 
assisting her to do so, as well as to physical restraint or | 
prevention of w’lll or action. (Aston and Rupihand,\ 
A.J.C.) Abdul Kayum v. Emperor. 28S.LR. i 
140 = 16110. 175 = 7RS 43 = 35Cr.L.J. 1264 = 1934 
Or.O. 625-A.I.R. 1934 Sind 72. 

- S 498 — Constructtun — ^'Detains" — A/arried 
woman living as wife of another — Second husband tf 
guilty of offence. 


S. — Enticement — What constitutes. 

The enticement of the wife must be from the control 
of the husband before the enticer can be convicted under 
S. 498. If however there is no such control at all of the 
husband over the wife then it is difficult to say that the 
enticement of the wife would be punishable under the 
section. There was not any inducement or seduction by 
the accused at the initial stage. The wife feeling a pre- 
feiential fondness for the accu-ed, drove the complainant 
husband out of the house and then permitted the accused 
to visit her and even to live with her. 


The worti ‘detains* means by derivation and accord- j 
ing to the ordinary use of language ‘keeps back'. Hut j 
there may be various ways of keeping back. It need 
not necessarily be by physical force, it may be by persua- 
sion or by allurements and blantihishment. Hut the use 
of the Word refjuires that there should be something in j 
the nature of control or influence which can be properly 
described as a keeping back of the w'oman- Where a 
married w’ornan was taken aw'ay from her husband by 
her brother and w'as given in natra marriage to the 
accused with whom she continued to live as wife, 

Held, that the accuse<l wa.s not guilty of an offence 
under S. 498, The conduct amounts to an exclusion or 
obstruction of the husband does not amount to a detain- 
ing of the wife. The woman had entire freedom and 
the accused did not obstruct or prevent her from going 
W’heiever she liked (/hoom field and /)i7>afia, JJf) 
Empkkok 7. Mahiii Fula. 68Boin. 88 = 35Boin. 
LB.1046 = 147 I C.13-6B.B 184 = 36 Or. L- J. 
376 ^ 1933 Cr.C. 1593 -AIR. 1933 Boxn. 489. 


S. 498 -C onstruction — '"'Vaktng or enticing " — 

Meaning — Taking gtrl from mother with latter* s con 
sent — If offence* 

A person who takes a girl from her mother who has 
care of the girl and v\ith the mother’s coii'-ent does not 
‘’take or entice away'* the girl within the meaning of 
S. 498, I. P. Code. (Tort Williams and Jack, //.) 
Abdul Rahman v. Emperor. 39 C. W. N, 1065. 


S. 498 — Construction — Taking'* — Person 

actively assisting nwman to get away — If guilty. 

The word ‘ taking’* is intended to mean something 
different from enticing. It cannot mean taking by force, 
because this would amount to abduction. A case under 
S. 498 is sufficiently established, if it can be shown that 
the accused personally and actively as.sisted the wife to 
get away from her husband’s house or from the custody 
of any person who was taking care of her on behalf of 
the husband. Cf course the taking must be with the 
“intention” stated in the section. Where the accused 


not only provided the means by which she got away 
fiom her relation’s house, namely, the boat, but he 
bi ought it to the house and himself went aw’ay wfth the 
gill in the boat from the house and both of them stayed 
In another house at night. 

Held, that he “took” the girl away within the mean- 
ing of the section. The fact that accused and the girl 
stayed togethei at night at the house was sufficient to 
show that there was criminal intent within the meaning 
of the section. (Lort Williams and Jack, //,) 


I 


Held, that the accused could not be convicted under 
S. 498. (Mehta, A.J.C.) C’UL MAHOMED v. EMPEROR. 
6 R S. 202 = 148 1.C. 753 = 35 Cr.L. J. 816 = 27 S.L.B. 
482 = 1934 Or. C. 96 = A.I.R. 1934 Sind 10. 

S. 498 — Essentials of offence. 

Before a conviction can take place under S. 498, it 
must be established that the person accused knew’ or had 
reason to believe the person enticed away to be the wife 
of some other man. (Addison and Colddnam, JJ.) 
IIAMAD V. Emperor. I.R. 1931 Lah. 973=^* 134 1 C. 
689 = 32 Or. L.J. 1210=1931 Or, 0, 314= A.I.R. 
1931 Lah, 194. 

S. 498 — Marriage dissolved — Mahomedan wife 

renouncing religion and then taken away by accused — 
A^o offence committed. 

A Mahomedan marriage is immediately dissolved on 
one of the parties to that marriage renouncing the faith 
of Islam. So where a Mahomedan married w'oman re- 
nounces her religion and is then taken away by other 
peisons they cannot be guilty under S. 498, 33 All. 90. 
Appi. [Young, J.) Karan Singh z/. Emperor. 6i^ 
B. (All ) 42 =145 I.O. 166 = 34 Or. L-J. 869=14 L. 
R. 201 (Cr.) = 1933 A.L.J. 733 = 1933 Or. C. 739 = 
A.I.B. 1933 All 433. 

S. Marriage void by personal law — Enti- 
cing for such piirpoH'—Offenrc lonstituttd . 

According to the Mahomedan Law’, the re-marriage of 
a married woman is only invalid and not void but as 
that W’oman does not become the wife of the person she 
re-marries, therefore any intercourse betw’een the re-mar- 
ried woman and the person she re-marries is illicit and 
as the intention of the person enticing away the w'oman 
is to re-marry her, the intent would, therefore, be that 
she should have illicit intercourse. A person who entices 
aw’ay a mariied woman to dispose of her in marriage 
always commits an offence under S. 498. 28 I, C. 651, 
Kel. on. (Addison and Coldstream, JJ.) HaMED v. 
Emperor. I R. 1931 Lah. 973 =134 1 C. 689 = 32 Cr. 
L J. 1210 = 1931 Cr. 0. 314 = A.I.R. 1931 Lah. 194. 

S. 4.ZS— A/arried woman choosing to remain in 

accused's house of her own freewill for immoral pur- 
pose — Accused not guilty under S. 498. 

If a married woman ot her own freewill chooses to 
remain in the accused’s house for an immoral purpose, 
the accused cannot be held to be guilty under S. 498, 
(Nanavutty, J.) MAHOMED HUSAIN KHAN v, LEK- 
HAI. 6. B.O. 636 = 149 I.C. 228 = 35 Or. L.J. 932 = 
11 O.W.N. 672= 1934 Cr. O. 764=A.I R. 1934 Oudh 
258. 
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PNEAL CODE (1860), 8. 498. PENAL CODE (1860), 8. 499. 

“ S. 498 — Offence under ••Consent or willingness of is bad in law in that the complaint and the evidence on 
wife tf immaterial , which the act:us»»d has been convicted had been made by 

The mere fact that the wife may have willingly gone a peison who was not authorized in Kiw to make such a 
to the accused or that she consented to live with him i complaint at all. {Daltp fitngh^ J) Mahandi Zf. 


would not be sufficient to take the case out of the pro- j 
visions of the section. (Aston and Rupchand A, J. Csf) 
Aboul Kayum 2/. Emperor. 28 SLR 140 = 151 
I.O. 176=^7 R.S 43=36 Or. L.J. 1254-1934 Or. O. 
'625=A.I.R 1934 SJiid72. 

— — S. 498 — Offence undet — E^ddence. 

Where there was no proof of the accused kidnapping 
or abducting the girl and there was no evidence showing • 
that accused knew or had reason to believe that the girl . 
was mairied, and it was also not satisfactorily proved ! 
that he had intended to have illicit intercourse with the ! 

gif'. i 

Held^ that the accused was not liable to be convicted j 
under S. 498. (Raza, /.) DORI Empkror. 6 I.R. * 
(Oudh) 93(l) = 146I.O. 40 (2) = 34 Cr. L.J. 1196= i 
10 O.W.N. 833. 

“ ■■ ■ 8. 498 — Offence tinder — Consent of worn in if\ 

material — Evident e of enticing or taking — Pdecesuty, [ 

In cases under S. 498 consent is immaterial. But it } 
is essential to see that there is evidence that the accused I 
took or enticed away the woman within the meaning of | 
the section. The mere fact that the wife went away of i 
her own accord from her husband's house and was j 
accompanied a part of the way by the accused, is not ] 
sufficient to show that the accused took or enticed the ! 
woman away within the meaning of the vection. There ! 
must be some tangible evidence of taking or enticing, j 
(Lort Williams and Jack, jjf) NORMAN O’CONNOR 1 
empkror. 159 I 0.314 = 1936 Or. C. 484 = 37 i 
Or.L.J. 73 = A.I.R. 1935 Oal. 346. 

— S. 498 — Offence under — Evidence — Interference ! 
with wifjs fidelity, • 

Accused at first detained the complainant's wife with 
a view to having illicit intercourse with her. Having been 
seduced by the accused, she felt some reluctance to re- i 
turn to her husband and declined to do so. | 

Held, that the accused was guilty under S. 498. ■ 
{Smith, y.) GaNESH PaRASAD v, TUKSHI RaM. I.R j 
1933 Oudh221=10O.W.N. 784 = 144 10.213 = 34 
Or. L.J. 729=1933 Or. 0.561 (2)=A.I.R. 1933 
Oudh 256. 

——S. 498 — Offence under — Marriage — Proof. 

In a prosecution under S. 498 mere presumption that 
the accused must have known that the woman w’as mar- 
ried without proof of knowledge is not enough. Where 
the marriage is disputed there should be proof that the 
marriage was celebrated strictly in accordance with the 
requirements of custom and law applicable to the 
parties. (Lort Williams and McNair, JJf) AKSHAV t 
Kumar Maiti z/. Emperor. 6 I.R. (Oal.) 157 = 145; 
1.0. 874 (2) = 34 Cr.L J. 1092 = 38 0 W.N. 113 = 1933 1 
Or. 0. 1530:=^A.I R. 1953 Oal. 880. j 

S. 498 — Procedure — Complaint by father of girl 

— Sustainability. See C. P. CODE, S. 199. A.I.R. 1933 
'Cal. 144(1). I 

3. 498 — Procedure — complaint by the person who ! 


Emperor. 1934 Cr.O. 239 (2) = 36 Or.L.J. 423 = 
163 I.O. 721 = 7 R.L. 461 = A.I.R. 1934 Lah. 122. 

Ss.498 and 336 A — Procedure-- Prosecution and 

charge under S. 3b6 A— Conviction under S, 498 
without complaint by husband— P'ahdity of. 

The appellants were prosecuted by the Police as a 
result of a report which was m.icle under S. 367'A and 
they were charged under that sei tion They were how- 
ever convicted under S. 49S although no complaint was 
made dy the husbands of women in rc-pect of whom the 
offence Ls said to have been committed as required by 
S. 199, Cr. P. Code. 

Held, the conviction was bad even though the hus- 
band had come forward to give evidence. 5 All. 233, 27 
Mad. 6l and 29 Cal. 4l5, Rel. on; 20 Cal. 483, Not Foil. 
(Kendall, /.) J AG DAM BA PRASAD v. EMPEROR. 
65 All. 871 = 6 I.R. (All.) 211 = 146 1.0.922 = 34 Cr. 
L.J. 1227 = 14 L.R. 360 (Or.) 1933 A.L.J. 701 = 1933 
Or. 0. 1005 = A.I.R. 1933 All. 626. 

S. 498 — Scope— ^ Enticement" — Girl going of 

her envn accord — If material. 

In cai.es under S. 498 the fact that the girl went away 
of her own accord i' immaterial, (fort Williams and 
Jack, JJ.) Jnanendra Nath Dev v Kshitish 
CHANDRA Dey 159 I C. 140 = 8 R.C. 280 = 39 0. 
W N. 1280 = 1935 Cr.C. 1069 = 37 Or.L.J. 28 = A.I.R. 
1935 Cal. 677. 

S 498 — Sentence, 

Accused who was found guilty of an offence under 
S. 498 was sentenced to six months’ rigorous im- 
prisonment. Further it was found that though he had 
promised to return the complainant’s wife, he did not do 
so but concealed her. 

Held, that a .sentence of six months* rigorous impri- 
sonment was not excessive and that the imprisonment of 
one month and l2 clays w’hich he had already undergone 
W’as not an adequate punibhment for the aggravated 
offence which he had committed. (Shadi /.al,C,J.) 
Ghulam Mahomed v Emperor. 6 IR. (Lah.) 
228 (l) = 146l.O 444 = 34 P.L.R. 966 (2) = 35 Cr.L. 
J. 16 = 1933 Or 0. 1391 = A I.R. 1933 Lah 932. 

— Sa. 499 and 600. 

Caste panebayat. 

Civil proceedings. 

Civil suit for damages. See Law applicable. 
Collection of persons. 

Company. 

Corporation. 

Criminal proceedings. 

Defence. 

Fair comment. 

Good faith. 

Imputation as to character. 

Judge 

Law applicable. 

Lawful complaint. 


had custody of the girl— Husband keeping quiet— objec- i Legal practitioner, 

tion is an irregularity not cured by S. 537, Cr. P. Code. 1 MaUce 


See Cr. P CODE, S. 199. A.I.R. 1933 Cal. 880 Newspaper. 

— ■ — —8. 498 — Procedure — Complaint b\ father — Hus- Privilege. 

hand stating that complaint was instituted with his Procedure. 

consent. Protection of interest. 

Where a complaint under S. 498 is filed by the father Publication, 

of the girl and the husband, after all the evidence had Sentence. 

•been recorded, make a statement that the complaint was Truth. See DEFENCE. 

*1 nstituted with his consent, the conviction under S. 498 Witness. 
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PENAL CODE (1860), S. 499. 

Caste Panchayat. 

— — Ss. 499 and 600 — Caste panchayat — Report of 


proceedings in taste meeting* 

Where a caste leader signed a vernacular document 
containing an innocent statement of what had passed at 
a caste meeting to the effect that certain honours were 
not to be accorded to the complainant and that the lat- 
ter had been ex-cornmunicated, no case of defamation 
has been made out. i^Jatkson^ /.) RangiaH Cheity 
e/. AbhOY CHE'nv. 1931 M.W.N. 407. 

S. 499, Exception Caste panchayat--Ex- 

communt cation by panchayat — Good faith — Inference 
from Cl rc nmstan ces. 

At a paiticular meeting of the panchayat of a particu- 
lar community, the complainant was ex-communicated. 
It appeared that this was done after charges had been 
made against the complainant and after he was given 
full opportunity to meet the charges, though he did not 
avail himself of such oppoitunity. The punches were 
prosecuted for an offence under S. 499 in having commu- 
nicated the resolution to others. 

Held^ that good faith could be presumed under the 
circumstances and that the accused w^ere not liable to be 
convicted in the absence of direct evidence of malice. 
i^Barpai, /.) DaSAI v, EMPEKOR. I.R. 1932 All. 332 
= 137 I.C. 499-33 Cr.L.J. 472 (2)- 1932 A.L.J. 75 
= 13 LB. 63 (Cr.). 

* ■ — iS. 499, Exception 9 — Caste panchayat — Infor- 
matt on given t o'- Imputation contained m— Offence* 

Accused received information that complainant had 
committed theft at his house. Iking satisfied that the 
information was true, he communicated the same in that 
bona fide belief to the leaders of bis caste panchayat who 
outcastad the complainant. 

Ileld^ the case fell under the ninth exception to 
S. 492, I. P. Code, as there was nothing objectionable in 
the accused warning his caste people about the com- 
plainant’s conduct .so as to induce the latter to mend the 
latter’s ways, although the imputation was one of com- 
mission of an offence. 

Held* further* that the question whether the pancha- 
yat had jurisdiction or not was immaterial, as the im- 
putation was made in good faith for the protection of 
the public in general. {A’^tyogi* A./.C.) EwPEROR zj. 
Mr. Dularibai. 18 N.L.J. 204. 


PENAL CODE (1860), S. 499. 

offence is not guilty under S. 499, but comes under Ex- 
ceptions 9 and 10 of S. 499. {Attsop* J,) ,5^HAGWANT 
o. EMPEROR. 6I.E. (Ondh) 183 = 14610. 821 = 10 
O W.N. 778 = 1933 Cr.C. 1094 = 36 Cr.L.J. 180 -A. 
IE. 1933 Oudh 377. 

Civil proceedings. 

-Ss. 499 and b20--Ctvil proceedings— Complaint 


S. 499, Exception 2— Caste panchayat — State- 
ment as to person biing outcasted — Ex- communication by 
panchayat as defence. 

To say that a man is outcasted w’hen he is not so is 
defamation. It i.s established law that the members of 
the caste cannot as individuals take the law into their 
hands and declare a person to be outcasted. Where the 
caste panchayat gave every one full liberty to dine or 
not to dine with the complainant and the accused assert- 
ed, in spite of contradiction, that the complainant had 
been ex communicated by the panchayat, which they 
knew was not correct, 

Held* that they could not claim the benefit of excep- 
tion 9 to S. 499. {Grille* A.J.C.') RaBULAL v, 
Tundii.al. 28N.LR. 106 = IB. 1932 Nag. 112 = 
33 Cr.L J. 835 -139 I.C. 401 = 1932 Cr.O. 619 = A.I 
B. 1932 Nag. 97. 

S. 499, Exceps. 9 and \b~Caste panchayat — 

Person charged with social cffence — Communication to 
panchayat. 

The contiol of the panchayat is beneficial and that 
control cannot be exercised unless the conduct of the 
offender is brought to the notice of the panchayat. 
Hence a person who brings to the notice of the pancha- 
yat the behaviour of a person who is guilty of a social 


tn respect of proceedings in Civil Courts — Duty of Court* 

It IS undesirable that people should be hampered in 
their access to the Courts and in getting justice by the 
fear that if they are unsuccessful they may be prosecu- 
ted for defamation. All Courts should be careful when 
a complaint of defamation is filed in respect of proceed- 
ings in a Civil Court to see w’hether the provisions of S, 
209, I.P. Code, read with S. l95 {b)* t'r. V. Code, have 
not been evaded. {Ferrers* J*C* and 0*SHlltvan, A./* 
C.) Kalumal z'. KissumaL. 156 I.C 219= 7 RS. 
228 = 36 Cr.L.J. 881 = 1936 Cr.C. 367 = A.I.B. 1935 
Sind 81. 

S. 499 — Ciz'il proceedings— Defamation com- 
plaint tn respect of Civil Court proceedings — Duty of 
Court* 

As a general rule it is undesirable that people should 
be hampered in their access to the Courts and in getting 
justice by the fear that if they are unsuccessful they may 
be prosecuted for defamation, and therefore all Courts 
should be careful when a complaint of defamation is 
filed in respect of proceedings in a Civil Court to see 
whether the provisions of S. 209, I. P. Code and of Cr. 
P, Code generally have not been evaded. A.l.K. 1925 
Sind 263, Foil. {Ferrers. J* C. and Rupchand* A.J.C A 
Ghanshamdas Gianchand V* nenumal. 28 S.L. 
R. 261=162 I.C. 346 = 7 R.S 85= 36 Cr.L J 78 = 
1934 Cr.C. 955= A.I.R. 1934 Sind 114. 

1 . 499 and 600— proceedings— Defama- 


tory statements in — Complaint in respect of Maintain- 
abiltiy* 

A Criminal Court is not debarred from entertaining a 
complaint in rtgpect of defamatory statements made in 
the course of civil proceedings during the pendency of 
those proceedings. So long as the ingredients of the 
offence of defamation are present, a Magistrate is bound 
to receive the complaint and proceed according to law. 
When a person is charged w’ith defamation, hU guilt or 
innocence must be determined solely with reference to 
the I. P. Code. {Ramachandra Rao* J.) SeETHA- 
KAMiAH V. Sannathammanna. 12 Mys.L. J. 464 
= 39 Mys. H.C.B. 729. 

Collection of persons. 

S. 499,Expl 2-Collecnon of persons— Defa- 
matory article against girls of a college Prosecution 
instituted by some of the girls —Maintainability* 

The essence of the offence of defamation is the publi- 
cation of an imputation with the knowledge that it will 
harm the reputation of the person defamed. Where the 
defamatory articles published in a paper imply that the 
girls of a certain college are habitually guilty of the 
misbehaviour described in the articles, the inevitable 
effect on the reader must be to make him believe that it 
is habitual with the girls of the college to behave in this- 
way. That being ^o, all the girls in the college collec- 
tively and each girl individually must suffer in reputa- 
tion. A prosecution for defamation instituted by some 
of the girls of the college is, therefore, maintainable. 
{Kendall* /.) WAHID ULLAH ANSARI v. EMPEROR. 

166 I.C. 638 = 7 R.A. 961 = 1936 A. W.R. 698 = 36 Cr. 
L J 816 = 1936 A.Cr C. 141 = 1935 A.L J 676 = 1936 
Cr.O. 887= A.I.R. 1936 All. 743. 

Company. 

499 and 600 — Company — Imputation of 


deceitful conduct— Offence* 
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Where a letter suggests that a company gives guaran- record facts elicited or admitted, which would go to* 
tees which are worthless and that it endeavours to avoid establish the exception in favour of the accused, even* 
its liability under the guarantees given, it suggests that though he does not specifically rely upon any exception, 
the company is a deceitful company and that persons A.I.R. 1929 Cal. 346, Ref. {^Doratiwafnt lyer^ 
dealing with that company should be on their guard SUBBA RAO v, K. SiDDARAMAPPA. 9 Mys.li.J. 120. 

and take particular care to see that they are not cheated. Ss.499 and Defence— Trtith of allegaiion. 

Such imputations are undoubtedly defamatory. {Mack- During the course of quarrel between the accused and 
ney^ jf) C.l.N.R. iNiARAYANAN CHEllIAR v, EM ; the complainant, the accused was alleged to have stated 
PEROR. 37 Cr.Ij. J. 328 = 160 I.O. 746 — 8 R.R. 424= j the complainant and his famil}' w’ere budmashes and 
1935 Cr.C. 1295 — A.I.R. 1935 Rang. 609. : convicts. It appeared that the allegations were true as 

Ss. 499 and 600 — Company — Imputation of dts- the allegation was concerned as the complainant and his 

honesty — Justification — Grounds. \ brother had been convicted for gamcding, legards the 

The accused bought a watch of a company, who exe- I complainants and his brother were convicts 
cuted guarantee for 2 years. The watch was out of order | Held^ that though truth was not an absolute defence 
within 6 months ; so he took it to the company for ^ to a prosecution were defamation, and public benefit had 
repaiis as per guarantee. Company agreed to do the i also to be taken into account the m alter was not one 
repairs on payment. Thereupon he published a letter ■ for conviction. 7'he case w’ould also fall under S. 95, I. 
in newspaper defaming the company. j P. C. {Bose^ A.J.Cf) JEORAKHAN z/. NaNAKRam. 

fields that the mere fact that when he took the watch ; 17 N.Ii.J. 66. 

to the company and asked to have it repaired they ; S. 499, Exception Defence— Truth of the 

demanded a fee for repairing it, did not justify him in i statement. 

imputing dishonesty to them. {Mackney. /.) C.T.N. , Under the first exception to S. 499 the accused has to 
R. Narayanan Chetiyar v. Emperor 37 Cr.L. : prove two points ; that the statement w’as true and that 

J. 328 = 160 I C, 746 = 8 R.R. 424=1936 Cr.C. 1296= ; made for the public good. Where in respect o£ 

A.I.R. 1935 Rang. 609. , the appointment of a mukia, the accused was alleged to 

Corporation. i have stated that the complainant was a bad character 

S. Corporation— Prosecution for libel— j and a previous convict and the statement was substan- 

Right to maintain. ' tially true. 

A corporation may maintain a prosecution or an ; that the exception applied. {Bennet, J.) Em- 

action for a libel affecting its property, but not for a | PEROR v. MURAT SlNGH. 152 I.C. 1057 = 3 A W.R. 
libel merely affecting personal repat«ition, as a corpora- j 243 = 7 R.A. 441 = 36 Cr.li.J. 260=1934 Cr.C. 1129^ 
tion has no reputation apart from its property or trade. i = A.I.R. 1934 All 904. 

The words complained of must reflect on the manage- j S. 499, Exceptions 1, 8 and 9 — Defence — 

ment of its business and must injuriously affect the cor* i Truth of statement — Relevancy of. 

poration, as distinct from the individuals who compose j Under the first exception to S. 499, Penal Code, the 
it. The alleged libel must attack the corporation in its | accused has to establish not only that the imputation- 
method of conducting its affairs, must accuse it of fraud i which he made was for the public good but also that it 
or mismanagement, or must attack its financial position. ! was true. And the question whether the accused had 
It cannot bring a prosecution for words which merely i good reason for believing the imputations to be true 
affect its honour or dignity. Moreover it cannot main- ■ would be relevant to the question of good faith in Ex- 
tain a prosecution for words which reflect, not upon it ; ceptions 8 and 9 to S. 499. {Milne, J,C . and Aston, A, 
as a body, but upon iN members individually, unless j J.C.) TULSIDAS BHavanmal v . EmpeROK. I.R. 
special damage has thereby been caused to it. {Dunk- | 1933 Sind 169 (1) = 144 I C. 63(1) = 34 Cr.L.J. 667 = 
ley, /.) Maung Chit Tay v , Maung Tun Nyun. ; 1933 Cr.C. 1538= A.IR. 1933 Sind 403. 


13 Rang. 297 = 156 I.C. 441 = 36 Cr.L.J. 953 = 8 R.R. i 
1 = 1935 Cr.C. 317 = A.I.R. 1936 Bang. 108. ! 

Criminal proceedings. 

Ss.499 and 600— Criminal proceedings— Charge 

of rape by woman — Charge found to be false — Com- 
plaint of defamation by accused against woman — If 
competent. PENAL CODE, S. 211. A.I.R. 1936 
Rang. 163. 

Ss. 499 and 500 — Criminal proceedings — Pro- 
ceedings in Magistrate’s Court — Answer to interroga- 
tories containing defamatory matter about Magistrate — 
Offence— Procedure — Complaint or contempt procee- 
dings. See CONTEMPT OF COURTS ACT 1935 A.L. ! 
J. 960 (1) = 166 I.C. 542 = A.I.R. 1935 All. 896. 
DEFENCE. See Fair Comment and Privilege, | 

infra. 

— — S. 499 — Defence— Burden of proof — Power of \ 
Court to decide on exception, though not pleaded by the 
accused. 

Whether in publishing a libel, the accused acted in 
good faith believing after giving due case and circums- 
pection in the truth of his allegations or in the fairness 
of his comments is a question of fact and though under 
S. 105 of the Evidence Act the burden of proving an 
exception lies on the accused, the Court is not precluded 
from considering whether there are in the evidence on 


Fair comment. 

S. 499— “A 'air comment' — Meaning of. 

Fair comment is not an expression used in any of the 
exceptions to the section. It may, how’ever, be taken to 
convey the same idea which the expression “to express 
in good faith any opinion'* in exceptions 2, 3, 5 and 6 
of the section is meant to convey. {Doraiswami Iyer, 
C,J,) SuBBA RAO V . K. Siddaramappa. 9 Mys. 

I L J. 120. 

— 8. 499 — Fair comment — Test of — Fact and com^ 

ment i nternn ngl ed. 

Where the alleged defamatory matter is a confused 
mass, a medley of facts, inferences and deductions, 
incapable of being distinguished one from the other, the 
two questions that have to \ye separately considered and 
on which a definite finding has to be recorded are ; (/) 
what are the allegations of fact made against the com- 
plainant ? are they true or false? (//) whether the 
comment based on those facts was malicious or bona fide 
English cases referred to. {Doraiswami Iyer, C.J.') 
SuBBA RaOz/. K. Siddaramappa. 9 Mys.L.J. 120. 
Good faith. 

S. 499, Exceptions (2) and {^^—Good faith— 

Burden of proof . . 

Whether the case of the accused comes under Excep 
tion 2 or Exception 9, the accused has to establish tha. 
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he expressed his opinion or made the imputation in 
good faith for one or other of the purposes mentioned in 
those exceptions. (^Doraiswamt lyer^ C.J.) SUBBA 
RAO K. SlDDARAMAPPA. 9 MyS L J. 120. 

g, 499 j Exception 9 — Good faith— Burden of 

^ The burden of proving that the accused acted in 
good faith lies on him. If he acted on information 
furnished to him, the burden of proof lies on bim^ to 
show what precise materials he based his imputation 
upon. He mast satisfy the Court that as a result of 
enquiries which he had made regarding the 
truth of the imputation, he had sufiicient information 
which he honestly believed to be tine, before he made 
the imputation. If the materials on which he acted 
were very flimsy or at any rate such that no prudent 
man will act on the assumption that they are sufficient, 
he cannot be said to have made the imputation in good 
faith. {Doraisivanti lyer^ G,/.) SharMA v. ABDUL 
KHADER. 10 Mys.L.J. 390. 

S. 499, Exception 9—' Good fatth\— Person 

getting information that some persons an about to do 
him harm — Report by him to police ^vithoiit making any 

inquiry. . . u 

If a person receives information that other persons 
are about to do him harm, he is surely entitled to go to 
the police and ask for protection without himself con- 
ducting an inquiry ; and if he can show that he did re- 
ceive this information it cannot be held that he did not 
act in good faith and was not acting in protection of his 
own interests ; and hence no prosecution for defamation 
for reporting to police is maintainable. (Mackney, Jf) 
Yeo CHEONG Chew Emperor. 158 1.0.93 = 
8 B.K. 146=36 Or L.J. 1307=1935 Or.O. 993 = A.I. 
B. 1936 Rang. 297. 

S. 499, Exception 9— faith-- Proof of— 

Apology— Relevancy of . 

An expression of regiet for publishing a libellous 
matter through inadveiteace is not an apology to the 
public servant whose character was badly assailed and 
injured. It may go towards the mitigation of the 
punishment but it cannot be regarded as a substitute 
for proof that the imputation was made in good faith 
and for uublic good. (^Dorats-oami Iyer, C /.) SHAR- 
MA V. Abdul Khader. 10 Mys.L J. 390. 

Imputation as to character. 

— -Ss. 499 and. 600 — Imputation as to character — 
Complainant alleged to have been turned out at Public 
auction — Offence of defamation. 

At a public auction of the Government forest produce 
the officer asked that persons not bidding should go 
away. The accused subsequently in the presence of wit- 
nesses said that the complainant was turned out by the 
officer. 

Held, that the words ^'nikal dtya^' or turned out in 
the above circumstances amounted to defamation of the 
complainant. {Staples, A./.C.) SaMRATHMAL MaR- 
WADi V. Emperor. 141 I.O. 438 = 34 Cr.L.J. 164 = 
I.R. 1933 Nag. 63 = 1932 Cr.C. 863 = A.I.R. 1932 
Nag. 158. 

■ Ss. 499 and 500 — Imputation as to character — 
Klcition manifesto — General alles'ations of misconduct. 

In an t lection manifesto the rival candidate ivas des- 
cribetl in the following terms ; “This is to inform all 
that A" and his son have no property. They will not 
shrink from commiiting even murder. AT has been mak 
ing forgeries. They are doing many kinds of harm to 
the poor and eating unjustly Government and temple 
! money. They are doing many other improper acts.” 


Held^ that the bulk of the document contained general 
imputations of misconduct and not statements of fact 
within the meaning of Sect. I7l (^), I.P.Code, and that 
the accused w'as liable to be proceeded against under 
S. 500 and not S. l7l {g') in respect of the defamatory 
statements. {Waller and Knshnan Pandalat, JJ.) 
Radhakrishna Ayyar, In re. 66 Mad. 791=I.B. 
1932 Mad 698 = 138 I C. 604 = 33 Cr.L.J 666 = 1932 
M.WN. 1086 = 35 L.W. 763=1932 Cr.C. 516=A.I. 
R. 1932 Mad. 611 = 63 M.L J. 380. 

Judge. 

Ss. 499 and 600 — Judge — Observations made by 

Court in a civil suit — Trivial offence. See PENAL 
CODE, S. 95. 8 O.W.N. 157 = A.LR. 1931 Oudh 392. 

Ss. 499, 600 and 77 — Judge — Remarks by, in 

the course of his oftict — If exempt from liability — 
Words pnma facte defamatory — Prima facie case 
again — Applicability of S. 77. See PENAL CODE, SS. 
77, 499 AND 500 30 N.L.R. 234= A.I.R. 1934 Nag. 

123. 

Law applicable. 

S. 499 — Law applicable — Civil suit for damages.. 

A civil suit for damages for a defamatory statement 
made on oath or otherwise by counsel, party or witness 
in a judicial proceeding is governed not by S. 499 of the 
Penal Code but by the principles of justice, equity and 
good conscience, which are identical with the corre- 
sponding rules of English Common Law. {Grille, A. 
J.C.) Manmohansing V. Bishal Sing. I.R. 1933 
Nag. 58 = 1411.0. 362=15 N.LJ. 149 = 29 N.L.R. 
24 = 1933 Or.O. 191 = A.I.R. 1933 Nag. 47. 

Lawful complaint. 

S. 499, Exception (fi)— Lawful complaint — 

Petition to— President of Union Board alleging leprosy 
and his disqualification. 

A petition to the President, however malicious, that a 
certain person was suffering from leprosy and therefore 
not qualified for election as a member of a I.ocal Board 
under S. 55 of Madras Local Boards Act, does not 
amount to defamation. {Jackson, /) DORAISAMI 
Naidu V. Kanniappa Chetti. IR. 1931 Mad. 668 
= 32 Or.LJ. 767 = 131 I.O. 664 = 1931 Or.O. 651 = 
1931 M.W.N. 366 = A.I R. 1931 Mad. 487. 

Legal practitioner. 

— — S. 499 — Legal practitioner — Privilege — Advo- 
cate charged with defamation — Statement made by him 
as party and not as advocate — Burden of proof. 

Where an advocate is charged with defamation in 
respect of a statement made by him as a party in a 
departn»ental proceeding before the Deputy Commis- 
sioner and embodying his personal opinion concerning 
the allegation contained in a latter written by him to a 
Magistrate that he (Magistrate) had accepted a bribe, 
burden is on him of proving that the statement is cover- 
ed by one of the exceptions to S. 499. {Dunkley, /,) 
U San Win r/. U Hla. I.R. 1931 Rang 186= 132 
I.O 653=32 OrL.J. 934=1931 Or.O. 371 = A.I.B. 
1931 Rang. 83. 

Ss. 499 and 600 — Legal Practitioner — Pleader 

asking question under instructions — Absence of malice — 
Offence. 

The presumption in the case of pleaders asking 
questions in cross-examination is that such questions are 
put in good faith for the protection of his client’s 
interests within the exception to S. 499. Where there- 
fore a pleader asks a question in cross examination in 
his client’s interest under instructions, he cannot be 
convicted under S 500 especially when the complainant 
admits that the pleader has no malice or grudge against 
him. (Pearson and M, C, Ghose^ //.) NaRaYaN 
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Chandpa Ganguli V, Harish Chandra Saha. 
6 I B. fOal.) 65 = 144 I C. 935 = 34 Cr.L.J. 866 (2)= 
1933 Or C. 231=A.LB. 1933 Cal. 185. 

— — S. 499 -Legal practitioner — Privilege — Extent 
of — Presumption of good faith — Defamatory statement 
about third parties — Duty to withdraw statement, when 
shown to be untrue— Onus on him to bring the case 
within the terms of Except. 9. See LEGAL PRaCTI 
TiO'^ER— P rivilege. 34 Bom.L.B. 910= A.I.R. 1932 
Bom. 490. 

Malice. 

——3. 499, Exception 8 -^Malice— Proof of. 

When a statement prtma facte defamatory has been 
made by the accused, it is not necessary for the com 
iplainant to prove actual malice or pe sonal animosity 
of the accused de hors the statement complained of. 3l 
B. 293, Ref. {Sreenivasa lyer^ /.) RaMaCHANDRa 
Rao V. Mahomed abbas Khan. 10 Mys.L.J. 421. 
Newspaper. 

Ss 499 and 600 — /VeMSpaptr — Duties of editor. 

Before any editor publishes matter which is clearly 
defamatory on the face of it, he should certainly take 
steps to have an inquiry made by some member of hi*« 
staff or some reliable person on the spot, and he should 
only publish the matter if he considers that he has suffici- 
ent evidence available to bring himself within the provi- 
sions of the exceptions to S 500, I. P Code. (^Hennet 
and Kt^ch, //.) EmpeROR v. ChaitfrJI. 6 I.R. 
(All ) 47 = 145 r.O. 126 = 34 Cr L J 926 = 1933 A.L. 
J. 1493 = 14 L.E. 119 (Cr.)=1933 Cr.C. 740 = A IR. 
1933 All. 434. 

' — ■ ‘Ss. 499 and 500 — Vew^paper — No special pri- 
vilege,^ 

A newspaper is in no better position in regard to the 
law for defamation than a private individual. {Btnnet 
and Ktsch, JJ,) EmperOR z/. CHATTKRJI. 6 IR 
(All ) 47 = 1461 C 126 --34CrLJ. 926 = 1933 A L. 
J 1493=14 LR, 119 (Cr ) = 1933 Cr.C. 740-A.I.R. 
1933 All 434. 

-Ss 499 'Newspaper — Printer — Liabi- 

lity of, 

A printer is liable under the law for defamatory 
mat«er piii ted by him. {Bcnnet and Kisth^ //.) 
Emperor v, Chatierji 6 I E fAll.) 47=^ 146 1.O. 
126 = 34 CrLJ. 926=1933 AL J 1493=14 L.E. 
119 (Or.) = 1933 Cr.C 740 - A I.R. 1933 All. 434 
Privilege. 

'Privilege. See also Legal PRACTITIONER supra 

and Witness mfra. 

— — S, 499 — Privilege — Privileged occasion — Deci- 
sion as to. 

In a criminal prosecution, the question whether a 
statement was made on a privileged occasion or not must 
tie decided with reference to S. 499, Penal Code, and 
S. 105, Evidence Act. (^Dunkley, / ) U SaN Win Z' U 
Ht.A. I R. 1931 Rang 185 = 132 I C 663 = 32 Cr.L. 
J. 934 = 1931 Cr.C. 371 = A.I R. 1931 Rang. 83. 
Procedure. 

— — S. 499 — Procedure Complaint by agent of defam- 
ed Iad> — Absence of leave of Court — Effect on trial and 
conviction. See Cr. P. CODE, S, 198. 11 O.W.N. 
1389 

Protection of Interest. 

• S. 499, Excep. %--Protrctton of interest — 

Defamafi n of Tahsildai — Wo> ds uttered to protect his 
awn interest ant at protest against conduct of Tahstldar, 
The accused had filed a criminal complaint under 
S. 323 against the servants of the complainant. Under 
pressure from the Tahsildar the accused agreed not to 
press his complaint, but when he was compelled to 
•appear before the complainant, he said he w’as not pre 

Q. D.— W— 101 


pared to settle the matter. Thereupon a verbal alterca- 
tion followed and in the heat of the moment the accused 
told the I'ahsildar that though the complainant was an 
Honorary Magistrate, he had no faith in his justice and 
that he did not wish to see his face again He further 
said that the complainant was in the h »bit of telling lies 
and that he feared that he might get him (the accused) 
murdered through his servants, 

Held, that these remarks were uttered by way of pro- 
test against the conduct of the Tahsildar and for the 
protection of the accused’s interest in the criminal charge 
that he had brought. The a:cused was theiefore clearly 
protected by the provisions of Excep. 9 to S 499. 
{Nanavuity, J ) BiSHUNATH SINGH v. EMPEKOR. 
6RO 420 = 148 I.O. 614 = 36 Cr.L J 703=11 O.W. 
N. 382 = 1934 Cr.O 511 = A I.R. 1934 Oudh 169. 

Publication. 

Ss. 499 and Pubhcatioif', 

If A and B conspire to draw up a document defaming 
Z and leave it with B there no publication. {Jackson, 
J.) DORAISAMJ NAIUUz/. Kanniappa Chetti. IR. 
1931 Mad. 668 = 131 1.C. 654 = 32 Or L J. 767 = 1931 
M.W.N. 366 = 1931 Cr.C. 651 = A I.R. 1931 Mad. 
487. 

Ss. 499 and 500 — Publication — Delivery of 

letter containing defamatory matter to complainant — 
If publication— Conviction — If sustainable 

The delivery to the complainant of a letter wiitten by 
the accused and containing defamatory matter about the 
complainant is not such a publication as would render 
the accused liable to conviction under S. 500, I.P. Code, 
because the letter cannot have injured the complainant 
in the estimation of others to whom the contents ^ere 
I not made known. {Nazim Alt, /.) ABDUL AZIZ v, 

I Moulana Syed Muhammad Arab Saheb. 169 
I.C 627 = 37 Cr.L.J 133 = 8 R C. 325- 61 O.L.J. 206 
= 1935CrC 1188 = AIR. 1936 Cal. 736. 

Ss. 499 and 600 — Publnation — If separate 

offence. 

Every publication or circulation of libel constitutes a 
fresh and distinct act and therefore a separate offence. 
{Subhedar, A J.C.) DlWAN SinGH v, EMPEKOR. 156 
IC. 460=7 RN. 176=36 Cr.L. J. 744 = 1936 Cr.O. 
418 = A.I.R. 1936 Nag. 90. 

3. 499 — Publication — Sending letter containing 

defamatory matter about President to President of Com- 
mittee — Letter read by other members. 

For publication it is sufficient if the accused inten- 
tionally does an act w’hich has the quality of communi- 
cating the alleged libel to a third person or persons 
generally. Accused sent a letter to a President i f a 
Committee by way of reply to a notice containing 
defamatory matter about the President. The President 
put this reply on the records of the Committee and it 
was read by the other members of the Comniittte. 

Held, that the act of the President in putting it on 
the records was not a gratuitous or a voluntary act on 
his part but it was an act which had to be done in the 
course of official routine and that there was publication 
within the meaning of the section. 7 All. 205, Dist. 
(/?<r//>ar. /) SUKHDEO z/. EmpeROR 66 All 263 = 
6 IB (All.) 61 = 146 1 0.392 34 CrLJ. 962(2) = 
14 L.R. 74 ror.) - 1933 Cr C. 366=1983 A I..J. 28 ft 
= A.IB 1933 All. 210. 

Sentence. 

-Ss 499 and 600 -Sentence — Defamation ex- 

tremtly malicious and published in cunning manner — 
Fine of Bs, 400 not excessive. 

Where the defamation was an extremely malicious 
one, and the means of publication employed were chosen 
with great cunning. 
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Held^ that the sentence of fine of Rs. 400, in default, 
six months’ imprisonment, was not excessive. (^Mackney^ 
/.) J G.G Fernandez 77. Emperor. 1936 Or C. 1268 
= 37 Cr.L.J. 266 = 160 I.C. 216 = 8 R.R. 362 = A.I.R. 
1935 Rang. 484. 

Witness. 

- Ss. 499 and 600 — Witness— Answer to question 
by Court in criminal case— Prosecution for defamation 
in respect of — Liability of witness. SW EVIDENCE ACT, 
S. 132. 11 O.W.N. 1075. 

S.499 — fi^ttncss — Defamation against — Finding 

not gi7>£n on hts evidence — Permissibility of complaint. 

No complaint for defamation against a witness should 
be perniitted until the Court before whom the witness 
gave evidence in answer to questions put to him which 
are relevant to the inquiry has expressed its opinion on 
i>uch evidence, {Ferrers, J.C.and Ptipc/iand, A.J.C,) 
GHANSHAMDA.S GlANCHAND V, NENUMAL. 28 S. 
IiR 261=162 I 0. 346 = 7 R S. 86- 36 Cr.L.J. 78 = 

1934 Cr 0. 965 = A.I R. 1934 Sind 114. 

—— ■ Ss. 499 and 600 — Defamation — Witness — Ex- 

amination of — Putting impn per question to witness and 
naking imputation out of malice — Such question apprau, 
ed by pleader — If offince. 

Wheie the accused in the course of cross-examination 
of the party’s wife asked her whether her husband was 
not a habitual offender who w’as restricted under the 
Habitual Offender’s Act and this was not at all true nor 
necessary for testing the veracity of the witness but was 
made out of malice, 

Held, that the accused was guilty under S. 500, Penal 
Code. 

Held, further, that the mere fact that the pleader 
approved of the question did not affect the case, because 
his pleader failed to appreciate his duties properly and 
failed to advise his client that such a question was an 
improper question, the question was not made by any 
the less improper, nor did it excuse the intent of the 
accused in requesting his pleader to put such a question, 
{Mackney, J.) MaUNG NYI Bu v, EmperOR. A I.R. 

1935 Rang 293. 

S. 499 — Witness — Immunity of, from action for 

defamation— Evidence Act (1872), S. 132, 

The question of immunity of witness from a charge 
of defamiiion must be decided by the Penal Code and 
the Evidence Act and not by anyma;cim, how’ever excel- 
lent that maxim may be, of English law. 29 All. 685, 
Foil. {Ferrers, J. C. and Ku pc hand, A. /. C.) 
Ghanshamdas Gianchand 7/ Nknumal. 28 S.L.R. 
251 = 1621.0. 346 = 7 R.S 85 = 36 Cr.L.J. 78 = 1934 
OrO. 966 = A.I.R 1934 Sind 114. 

S. 499 — Witness — Privilege^ 

In India the English rule of absolute privilege cannot 
be claimed by a witness in respect of words spoken by 
him in the cour.se of judicial proceedings. {Ferrers, J, 
C, and Of Sullivan A/C.) KaLDMAL ?/. KiSSUMAl! 
166 I C. 219 = 7 R S. 228 = 36 Cr.L J. 881 = 1936 Or 
O. 367 = A I.R. 1935 Sind 81. 

I’S. 499 — Witness Privilege — Statments made 
in fudictal proceedings. 

When an accused person is charged with the offence 
of defamation, his guilt or innocence is to be determined 
solely with reference to the provisions of the Penal 
<-o(ie and it is not permissible to import into the case 
principles ba.sed on grounds of public po^cy and borrow- 
ed from tile Common I.aw of England. So a wit- e.ss 
cannot claim absolute privilege for the statements made 
by him in a judicinl proceeding. {Sreenivasa Iyer, J.) 
Ramachandra RAO V, Mahomkd Abbas Khan. 
20 Mys. L.J. 421. 


PENAL CODE (1860), S. 604. 

S. 600 — Ho defamation — Imputation of inconsir 

tency. 

An imputation that a person has the evil habit o£ 
changing his opinions to suit circumstances cannot be 
said to amount to defamation. {Jackson, J.) DaMO- 
daram V. Kumaran. 1931 M.W.N. 714. 

Sb. 603 and 606 — Criminal intimidation — 
T hreat of picketing. 

Where the applicant, with a view to prevent sale of 
foreign cloth, asked a dealer in foreign cloth to execute 
an agreement to the effect that he would not import any 
more foreign cloth for at least one year and pay a fine 
of Rs. 10 if he fails to carry out the agreement and in 
default of his executing the agreement the applicant 
threatened to picket his shop, the accused is guilty of 
criminal intimidation. {Dalai, J ) RaGHUBaR DAYAL 
Misra V. Emperor. 63 All. 407 = 1 R. 1931 All. 241 
= 12L.R. 44(Cr.) = 32 Cr.L.J. 466 = 130 I.C. 193 = 
1931 Cr.C. 423= A.I.R. 1931 All. 263. 

Threat of injury — Threat of excom- 
munication or social boycott. 

If the accused has the power, according to caste 
customs, to ex communicate, it is not an injury to 
thieaten excommunication. If he has no such power, it 
is no more than a threat of social boycott which cannot 
be treated as a threat of “ injury ” as defined in the 
Penal Code. Nor is a threat of ‘ labour boycott * a 
threat of an ‘injury’ because there is no law to prevent 
any one from dissuading casual labourers from working 
for any particular person. {Burn, J) ArumuGA 
Mudaliak V. Muthiah Mudauar. 19.33 M.W.N. 
736 a). 

S. 604 — Abuse — No likelihood of breach of peace 

— Offence, 

Accused said to an Assistant Sub Inspector of Police 
during an investigation : “You are a tyrant. Justice 
cannot be expected from you”. 

Held, that Police are entitled to all legal support in 
the execution of their duties, but that words such as 
these are not likely to cause a Police officer the rank 
of A. S. I. to commit a breach of the peace and that 
though the act of abusing them is most reprehensible, it 
does not in general iiece'-sarily involve an offence under 
S 504. (Afrddlefon, J.C.) NASIR KHAN c/. EmPEROR, 
1671 C. 753(1) = 8 R. Pesh. 32 = 36 CrL.J. 1210 = 
1936 Cr.C. 931 (1) = A.I.R 1935 Pesh. 122. 

S. 604 — Abusive language — Intentional use — 

Offence when constituted. 

If abusive language is used intentionally and is of 
such a nature as would in the ordinary course of events 
lead the person insulted to break the peace or to commit 
another offence under the law, the case is not taken away 
from the purview of S. 504 merely because the insulted 
person exercised self-control or being terrified by the 
insult, or overawed by the personality of the offender, 
did not actually break the peace or commit another 
offence. {Tek Chand, /.) KaNSHI Ram v. FazaL 
Mahomed. 14Lah. 92 = IE 1932 Lah. 412=138 
I.C. 120 = 33 Cr L J 648 = 83 P.LR. 695-- 1932 Cr. 
C. 618 = A.I.R. 1932 Lah. 480. 

S. 504— Complaint against magi.strate — Insultr 

ing language to witness — Sanction of Local Government 
—Necessity. See Cr. P. CODE, S. 197. 4 A.W.R. 
666 . 

S. 604 — Conviction under — When justified, 

S. 504 provides a remedy for abusive and insulting 
language, and it requires an intention to insult and 
thereby to give provocation to the peison insulted and 
I an intention that such provocation should cause or the 
1 knowledge that the provocation is likely to cause the 
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person so insulted to break the public p?ace or commit 
any other offence. Where the complainant came to the 
shop and there became engaged in a dispute with the 
owner as a result of which he was asked to leave the 
shop, the owner having used certain provocative expres- 
sions, 

Hdd^ it did not justify a conviction under S. 504. 
{^Ferrers, J, C, and Rup Chand^ A* J C.) CHAINRAI 
Valiram V, Emperor, 168 1 0. 608 = 8 E.8. 52 = 36 
Or.L.J. 1461 = 1935 Cr.O. 525 Cl) = A.I.E. 1936 Sind 
107 (1). 

S. 604— ‘ Insult ^—What amounts to. 

The provocation given by the use of insulting 
language need not actually result in a breach of the 
peace or the commission of an offence. It is enough if 
from the surrounding circumstances it can be resonably 
inferred that the offender intended or knew that the 
provocation given by him was such as would be likely to 
result in a breach of the peace or the commission of an 
offence. As to what constitutes insult depends on the 
calm dispassionate opinion of the Judge whether the act 
complained of from its nature and attendant circum- 
stances was calculated to insult and was done with intent 
to insult the complainant and it does not depend on the 
sensitive feelings of the complainant. {Mihadevayya. 

Offg. C. y.) Gubbiappa V. Gangadhariah. 11 

MysL-J. 167. 

S b0\r-Nature of of fence under. 

An offence punishable under S. 504 does not neces 
sarily involve a breach of the peace. It involves only 
an intention to provoke a breach of the puLlice peace or 
knowledge that the provocation given is likely to cause 
a breach of tbe public peace. (Raza and Smithy JJ,) 
LODHA RAM V. Emperor. 185 I C. 691 = 33 Or Ii.J. 
193 = 8 O.W N. 1286 = LE. 1932 Oudh 51. 

S 50^— Offence under— Elements — Intention- 

Inference. C. 

The intention required for the offence under S. 504. 
may be inferred from the circumstances attending the 
insult. But the offence under the section does not 
depend upon the mere sen'sitive feeling of the offended 
person. It depends upon the intention or knowledge of 
the offender. In the absence of proof of such intention 
or knowledge, there can be no conviction under the 
section. (^Naz^m All, J.) ABDUL AZIZ z/. MOULANA 
SYtD Muhammad Arab Saheb. 159 1 0. 627= 61 
CL J 205 = 1936 Or C. 1188 = 8 E.C. 325 = 37 Cr.L.J. 
133 = A.I.E. 1935 Cal 736 

S. Offence under— the of word 'behoda*. 

The word ‘behoda’ is an offensive expression particu- 
larly when it is uttered in the course of a debate. 
Accused convicted under S. 504 for using the expres- 
sion “why do you explain like a fool.’* {Subhedar, A.J 
C.') Mahadeo JAGDBA 2^. Ram Lal. 161 10 777 

(2) = 7E.N. 67=36 CrL.J. 1420 = 17 NLJ, 131 = 
1934 Cr C. 1091 = A.I E. 1934 Nag. 239. 

S. dOi—yul^ar abuse — Insult. 

In order to substantiate a charge of insult, the words 
must amount to something more than “mere vulgar 
abuse”. If abusive language is used in such circum- 
stances that the Court comes to the conclusion that it 
cannot possibly have been intended and cannot have 
been understood by those to whom it was addres’^ed to 
have been intended, to be taken literally, then the langu- 
age cannot b® held to amount to an intentional ^ insult. 
At a meeting of the shareholders of a company, it was 
proposed to expel some of the members one of whom 
was the accused. Thereupon the accused got angry and 
said that not even the Governor- General could expel 
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members from the company and then left the room, 
muttering “you damn bloody bastards and cads,” which 
was overheard by some of the members, 

Held^ that breach of good manners though it may be 
it was not likely to provoke a breach of public peace» 
that as the term was applied generally to all the members 
present of whose antecedents the accused presumably 
knew nothing, he could not be supposed to have intend- 
ed to reflect on the chastity of tlieir mothers and that 
there was no intentional insult. {Beaumont. C.J. and 
Broomfield, /.) EmPEROR v. PHILIP RANGEL. 66 
Bom. 196 = I.E. 1932 Bom. 239-33 Cr.L.J. 463 = 137 
10 186 = 34Bom. L.E. 282 = 1932 Cr.O. 297 = A.I. 
E. 1932 Bom 193. 

[D. 1934 Nag 239(240).] 

S 604 —Vulgar abuse — No intention to provoke 

— Offence — Conviction — Propriety. See PENAL CODE, 
SS. 95 AND 504. 18 N.L.J. 170. 

S 606 — Charge for offence under S. 341, I. P. 

Code — Magistrate framing charge under S. 506 also — 
Legality. 

Where the accused are charged under S. 341, Penal 
Code, only the trying Magistrate is justified in charging 
them under that section as well as under S 506, Penal 
Code, and his procedure in doing so is perfectly regular. 
4 O.W.N. 283 (P.C.), Foil. {Kaza and Pullan, JJ.') 
Sachchidanand z/. Emperor. IE. 1931 Oudh 
86 = 12910 166-32 Or.LJ. 330 = 7 O.W. N. 1048 = 
1931 Cr.C. 129 = A.I.E. 1931 Oudh 73. 

S. 606 — Conviction under — Propriety of. 

Accused was convicted under S. 506, I. P. Code. It 
was found that the complainant was intimidated, that 
the language used fell within the ambit of S. 503, 1. P, 
Code, and that the complainant was alarmed by the 
threat used towards him. 

Held, that the conviction cannot be interfered in 
revision. A.I.R. 1931 Lah. 288. Dist. i^Broadway^ y.) 
KiSHORi Lalz/. Emperor. 6 I.E. (Lah.) 167 = 146 I. 
0 17 (1) = 34 CrLJ. 1167 = 34 P.LE. 968 = 1933 
CrO. 764 = A.I E. 1933 Lah. 497. 

S. 606 — Criminal intimidation — Recommenda- 
tion by Managing Committee to general body to rescind 
grant made to member of society. 

It is Competent for the Managing Committee to pass 
a resolution recommending to general b,jdy that a 
certain grant made by the general body to one of its 
members on certain considerations be rescinded as those 
considerations had failed. The passing of such a reso- 
lution cannot possibly be said to be an offence or an 
act prohibited by law or to afford a ground for a civil 
action. A person by becoming a member of the Society 
submits himself to the authority of the general body. 
A proposal by the Managing Committee to refer to the 
judgment of the general body of an act done by one of it 
members cannot be regarded as a threat to cause any 
illegal harm. 30 Cal. 418 and A. I. R. 1923 Cal. 590, 
Dist. {Ferrers, J. C. and Rupehand, A. J. C.) 
JHAMANDAS THAWERDASz; KHEMCHAND. 6 I.R. 
(Sind) 18 = 146 10. 136= 34 CrLJ 884-27 SL.R. 
214 = 1933 Cr.C. 711 = A.I.R. 1933 Sind 196. 

S. 606 — Evidence. 

Where the conviction of the accused is based only on 
the two threats uttered by Idxm.viz., (1) that the com- 
plainant would be socially boycotted and (2) on his 
death no one would cairy his dead body to the place of 
burial if he continued to deal in foreign cloth, such 
threats do not amount to an offence under S. 506 and the 
conviction cannot be sustained. The fact that the com- 
plainant is a pious Mahomedan is immaterial. (Agha 
Haidar, /.) GHULAM MaHOMED v. EMPEROR. 

13 Lah. 16 = 33 PLE. 401=I.E. 1931 Lah. 943 (1)= 
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134 1.0.496 (1)^32 Cr.L.J. 1176 (1)»1931 Cr.C. 
644 » A l.B. 1931 Lah. 288. 

— — S. 606 —Intention to kill not proved— Object to 
search police— Conviction under S. 506 and not S. 307. 
S/iT Penal Code Ss. 307 and 506. 

1931 M.W.N. 861. 

*3. 611 — Attempt — IVhat constitutes — Attempt to 

cause mncarriage — Evidence, 

Intention alone or intention followed by preparation 
are not sufficient to constitute an attempt. But intention 
followed by preparation followed by an act done towards 
the com mission of the offence are sufficient. Where the 
accused intended to administer something which was 
capable of causing a m^carriage and the evidence show- 
ed that he administered a harmless substance, 

Heldy that he was not guilty of-an attempt to commit i 
an offence under S. 3 1 2. \Lort Willtants an t MicNatr^ 
//) Asgar ali pradhania V, Emperor. 
61 Oal. 54 = 1934 Cr.O. 2 = 35 Cr L.J. 97 = 6 I.R. 
(Oal)237=l46 I.O. 690 = 37 O.W.N. 1161 = ALE. 
1933 Cal. 893. 

38. 611 and 336 — Evidence — Following a girl 

— Attempt to snatch her gold chain — Offence under 
Ss. 366. 511. See Cr. P. CODE. .SS. 436 AND 437. 
A.I.E 1933 Rang. 214 

—3. 611 — Offence under — What constitutes — Act 
and prepara: ion — Application to CuTency Officer re- 
questing payment of value of note alleged to he lost — 
Sending of half-note aUmg with application — Offence — 
Penal Code, S 420. PENAL CODE, SS. 420 AND 
511. 12Mys.L J. 467. 

■ S. 5 1 1 —Prep i ration and attempt ^Distinction 
• — Pos^esnon of opium with intent to transport — Offence y 
if comtituted. 

The accused was found travelling in a bus to Tran- 
quebar carrying certain quantity of opium for delivery I 
to a certain person in French territory. He had to leave 
the bus at Tianquebar and make a journey of 6 or 7 I 
miles. The accused having been prosecuted under Ss. 7 
and 20 of the Dangerous Drugs Act, 

Heldy that the acts of the accused amounted to pre- 
paration and not attempt and that at any rate he should 
be given the benefit of the doubt that he might have 
repented of hi-' intention before reaching French territory, j 
{Pakenham MfaPh, J.) NaRAYANASWAMI PILLAI v. 
Emperor. IR 1932 Mad 647 = 138 1.0.286 = 33! 
OrLJ. 682 = 36LW. 127 = 1932 Or.C. 611 = 1932 
M W N. 645 = A I R. 1932 Mad. 607. 

PEN AL PROVISION. S:e Interpretation of 
Stafutes. 

PENALTY. 

.jifr ( 1 ) Contract. 

(2 CONTRACT ACT, S. 74. 

PENSION. 

See (1 ) C. p. Code, S. 60 

(2) Pensions AcrC187i). 

PENSIONS ACT (XXIII OP Pension*^ 

Meaning of, 

J*he word “pension” in the Pensions Act l87l, and 
in C.P Code, S 60 and in the Transfer of Property Act 
S. 6 implies periodical paymt-nts of nioney by Govern- 
nunt to the pniMoner, 26 A. 6l7, Appr. {Lont 
WaSIF ALI MiRZA N^WAB BAHADUR 
V. Karnani Industrial Bank, Ltd. 68 I.A. 216 
= IR1931P0 215 = 69 Cal 1-36 LW 384 = 
132 I C 727 = 36 OWN 791 - 1931 A L J 495 = 63 
C LJ. 493 = A.IR. 1931 PO. 160 = 61 MLJ. 208 
(P.O) 

— S. 4 — ApphcahHity— Grant of soil— Suit to re- 
cover assessment. 


PENSIONS ACT (1871), S 4. 

Where the grant is notone of land revenue only, but 
of the soil aUo, S. 4 does not apply and no certificate is 
necessary for a suit to recover aNseS'-ment or land revenue 
ot the village. {Baker, J.) SwaMIRAO STRINIVaS f'. 
Bhimabai Pandappa. 141 LO. 360 = LR. 1933 
Bom. 79=34 Bom L.B. 1465 = A I.R. 1933 Bom. 
23. 

- ■"■•Ss 4,11 and 12 — Applicability — Grant of herit^ 
able and transferable estate. 

The provisions of the Pensions Act have no applica- 
tion to a grant which is not a mere assignment of land 
revenue but conveys a herital)le and transferable estate. 
{Kingy C.J, and Zta-ul-Hasany /.) SHAMS ARA 
Begam z/. Fakhr Jehan Bag\m. 159 LO. 311 = 8 
B.O. 170 = 1935 O. W.N. 1232= A. LB. 1936 Oudh 
121. 

S. 4 — Pension — Meaning of — Pension held and 

accumulated by G<)vernnienty if ceases to be penuon, 

“Pension** as used in the Pensions Act includes perio- 
dical payments made out of the revenues of the (Jovern- 
ment of India on account of past services or particular 
merits or as compensation to dethroned princes, their 
families and dependants. Moneys paid under a treaty 
obligation are also included within the term. A pension 
which is held by the Government and accumulated for 
purposes of their own, does not ce-ise to be such; the 
accumulation retains its original quality and remains a 
pension for purpo.-es of S. 4 of the Act. {Murphy and 
Barleey //.) NaSIRUDDIN AHMED KHAN v .SECRE- 
TARY OF State 160 1 0 846=8 B.B. 282 = 37 Bom. 
LB.763 = A.I.R 1935 Bom 439. 

— S. 4 — Scope — Certificate of Collector — Jf a con- 
dition precedent — Production in appeal — If sufficient. 

In a suit relating to a cash allowance, the non pro- 
duction of the Collector's certificate under S. 4 at the 
time of the filing the suit is not fatal. It is sufficient if 
it is produced even in appeal in the High Court. 
{Murphy and BarteCy //.) ViNAYAK GaNESH v, 

Narayan Shankar. 156 1.0. 626 = 8 RB. 8 = 37 
Bom L.B. 343 = A.I.E. 1935 Bom 227. 

S. 4 — Scope -Stipend granted under treaty wi*h 

East India Campuny — Claim in respect of — Jurisdic- 
tion of Civil Court. 

A pension or stipend w’hich the Government has 
granted under a treaty with the East India Company is 
the outcome of an Act of State So also a politic al pen- 
sion granted in consideration of such pension relates to 
an Act of State for probably they could be withheld 
without those re ipients having any remedy in the 
Civil Courts, Any claim arising out of treaty relates to 
an Act of State and cannot be made the ^u^>ject of ad- 
judication in Civil Courts. {Mu^'Phy and BurleCy //.) 

Nasiruddin Ahmed Khan v. Secretary of 
State. 160 LC. 846 = 8 R.B. 282 = 37 Bom. L.R. 763 
=A.I.B. 1936 Bom. 439 

— — S. 4t—Sutt for — Deiaigiri cash allowance^ 
Certificate under S. 6 — Necessity for. 

The pDintiff was the purchaser from a widow of an 
allowance computed in respect of Desaigiri Haq. He 
applied to the Collector to have his name entered in the 
register under the Watan Act but he was informed that 
his name had been entered only during the lifetime of 
the w’idow. He brought a suit for a declaration that he 
was the full owmer of the allowance and not merely 
during the lifetime of the widow. 

Heldy that the suit cannot be entertained without a 
certificate under S. 6 of the Act 1 B. 75, 37 B 9l; 28 
Bom. LR 1477, Foil. (^Madgavkar and Murphy y //) 
Gangagir jANKiPASz/. Secretary OF State 33 
Bom. LB t029»181 LO. 1217»I.B. 1932 Bom. 1» 
ALB. 1931 Bom. 605. 
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Ss. 4 and S^Suti for partition of lands grant- 
ed by Government on account of services — Certificate^ if 
necessary, 

A suit for partition of lands granted by Government 
on account of services rendered cannot be said to be one 
relating to any pension or grant of money or land re- 
venue conferred or made by the British or any former 
Government; and a certificate under the Act is not 
necessary for the maintainability of the suit. {Findlay^ 
J.C, and Pndeaux, AJC,') MUKUNDRAO v, RaGHU- 
NATHRAO. 17 NX. J. 118. 

S. 6 — Bar of suit — Suit to recover toda giras 

haq. 

A suit for a declaration of the plaintiff’s rights to 
a share of the toda gtras haq paid to the defendants by 
the Government is maintainable where the plaintiff has 
got a certificate from the Collector auihotising the suit 
in spite of S, 6 of the Pensions Act. The decree declar- 
ing that the plaintiff is entitled to a certain share 
in the cash allowance is one which does not affect the 
liability of the Government to pay; it only affects the 
plaintiff’s right to share in the amount if and when 
Government pays it. (Madgivkar and Baker^ J J f) 
DOLATSINGH IIaMIRSING 7^ JORAVARSING NARAN- 
SiNG. LR. 1931 Bom. 435= 133 I.O. 851 = 33 Bom. 
L E. 783 = A.I R. 1931 Bom. 473. 

'S. 6 — Certificate, of Collector — Fresh suit — 
Second certihcaiCyif necesmry. 

In 1883 the predece^sors-in- interest of the plaintiff 
had obtained a certificate from the Collector for institu- 
ting a suit against the defendant’s predecessors and had 
got a decree. In 1931 the plaintiff instituted a suit 
against the defendant without a fresh certificate. 

fdeld, that the original certificate ceased to have any 
efftct after the decision of that suit and that a fresh 
certificate was necessary ^or the institution of the .second 
suit. {Jai Lai, J ) Dukga Das v, Gurdas. 14 Lah. 
48=:IR. 1932 Lah. 670 = A.I B. 1932 Lah. 336. 

S. 6 — Dismissal of officer who was on invalid 
pension — Suit for declaration of wrongful dismissal and 
for damages — Whether maintainable against Secretary 
of State. Govkrnment OF India act (1915;. 
S. 96-B ( 1). 67 Mad 857 = 67 M.L.J. 123. 

S. 6 — Govtrnment allowance to Durga — Right 

to share — Suit tot 

A suit for a declaration that the plaintiff is entitled 
to get his name entered in place of the last manager of 
a 1 urga which is in receipt of a cash allowance from 
the Government is not maintainable for two reasons: ( 1) 
The right of entering the names rests exclusively with 
the Collector, and none else; (2) The declaration entails 
a corresponding liability on the Government to pay and 
a suit to enforce it is barred by S. 6. {Baber, /.) 
Haider Saheb c/. Muniroddin. 66 Bom. 119 = 1. 
B. 1931 Bom 238=180 I.O. 30==32 Bom. L.E. 
1420= A.I R. 1931 Bom. 144. 

[Di 33 Bom. L.K,783 (792;-] 

• S. 6 — Sanad granting in perpetuity a percentage 

of Government assessment -^Subsequent substitution of 
fixed annual sum, ultra vires — Suit by grantee — 
Remedies availa ^le. 

Where it is found that the act of the Government in 
substituting a fixed annual sum in the place of a percent- 
age of Government assessment granted to plaintiff’s 
ancestor is ultra vires and invalid, the plaintiff cannot, 
in view of S. 6, be entitled to an order for payment: he 
is only entitled to a declaration of his rights. {Lord 
Russell of Ktllowen,) SECRETARY OF STATE v, 
Parashram Madhav Rao. 61 1 A. 190=68 Bom. 
306 ==36 Bom.L.B. 561 = 1984 M.W.N 437 = 1934 A. 
X.J. 438«S3C.W.N 568 * 30 L.W. 748 = 69 C.L.J. 


PENSIONS ACT (1871), B. 12. , 

282 = 6 B.P.0. 137 = 148 I.C. 796 = 3 A.WB. 663» 
A.I.E. 1934 P.C. 108 = 66 M.L.J. 614 (P C.). 

Sb. 11 and 12— Applicability — Grant of herita- 
ble and transttrahle estate. See PENSIONS ACT, S. 4. 
169 I.C. 311 = 1936 O.W.N. 1232 = A.I.E. 1936 Ondh 
121 . 

S. 11 — Jaghir — Grant of land revenue — Exempt 
tion from attachment. 

In the case of grant of land revenue in a jaghir the 
property is not exempt from attachment either under 
S. 11 of the Pensions Act or under S. 60, C. P. Code. 
{Curgenven. J.) RaMA RaO z;. SriNIVASIAH. IB. 
1932 Mad. 449= 137 I.O. 799= 1932 M W.N. 202* 
35 L.W. 396 = A.I.B. 1932 Mad. 417. 

S. 1\— Scope — Mortgage decree, 

S. 11 is wide enough to include cases where the 
property is to be sold in exection of a mortgage decree 
and cannot be limited to cases of simple money decrees. 
It draws no distinction between a ca^'C where the pro- 
perty is directed to be sold by a decree or is directed to 
be sold in pursuance of an attachment made by the 
order of a Court. {Niamatullah and Rachhpal Singh, 
//.) Tahir Hasan v, Chander Sen. 68 All. 98 
= 167 I.C. 611= 8 B.A. 190 = 1936 A.W.B. 867* A. 
I.B. 1936 All. 678. 

S. 12 — Suit in Civil Court for share of political 

pension — Decree in tetms of compromise — Claim to 
pension abandoned undtr compromise, m lieu of monthly 
allowance — Validity of compromise. 

The plaintiff’s predecessor sued the defendant’s pre- 
dece‘*sor for a declaration of his right to a share of a 
political pension. Permission was obtained by him 
under S. 6 of the Pensions Act from the Collector for 
this suit to be heard by the Civil Court. The suit tei mi- 
nuted by a decree in terms of a compromise entered into 
by the parties. Under the cemprembe, it was agreed 
that the plaintiff's piedecessor and bis representatives 
were entitled to get a monthly allowance generation after 
generation from the defendant's predecessor and his 
representatives, in lieu of the plaintiff's predecessor 
abandoning his claim not only to his alleged share in 
the political pension but aNo to his share in the property 
inherited by the defendant's predecessor. In u suit by 
the plaintiffs against the defendants for arrears of the 
monthly allowance, 

Held, by Bcnnet, J., that the particular part of the 
compromise by which the plaintiff’s predecessor relin- 
quished all bis right to the pension w’ould be null and 
void in view of the provisions of S. 12 of the Pensions 
Act, but that the compromise would still be a valid com- 
promise as the consideration of relinquishment of right 
to the property was a perfectly good consideration, and 
that the compromise was binding on the defendants to 
the extent of the property in their hands left by their 
predecessor. 

Held, by Sulaiman, C.J„ that the compromise dec- 
ree was not hit by the provisions of S. 12 at all. as an 
abandonment of the claim to have the que^tion of right 
to the pension tiled by the Court would not in itself 
amount to an assignment of any share in the political 
pension, but merely the withdrawal of the suit in lieu of 
the consideration offered, and that the offer made by the 
plaintiff's predecessor to abandon bis claim to the pro- 
perty as well as to the pension to which he might have 
been entitled when made in a pending suit which had 
been instituted after obtaining the certificate of the 
Collector and which was in every way cognizable by the 
Civil Court, was not unlawful or invalid, and that the 
compromise decree was binding on the defendants to the 
extent of the property which was in their possession. 
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PERCOLATING WATER. 

{Sulaiman, C.J. and Bennet. J.) AHMAD ALI KhaN 
z/. KIYASSAT Ali Khan. 158 10. 1106 = 8 R.A 366 
«1935 A.L J. 910 = 1935 A.W.R. 10S1=A.I.R. 1936 
All 862. 

PERCOLATING WATER, Easements Act 
(1882) S 4. 

PERJURY. See PENAL CODE, S. 

PERMANENT DETERIORATION. B. T. 

ACT, SS. 30C^) AND 38 (a), 

PERMANENT LEASE. See B.T. ACT, Ss. 10, 18, 
48, 60 AND 67 ETC. 

PERMANENT SETTLEMENT— Clatm against 
zemindar to lands included in zemtndari at Permanent 
Settlement — Burden of proof is on claimant — Evidence 
of title to surface soil will not give right to subsoil — 
Minerals, 

In the case of any claim against the zemindar to lands 
which were included in his zemindari at the Permanent 
Settlement the burden of proof is upon the claimant, 
but though the long possession by the claimants might 
well be good evidence of their title to surface rights the 
question as to subsoil rights stands upon a different 
footing. These at all events, where not claimed by the 
Crown, will be assumed to be in the zemindar If a 
claimant to subsoil rights holds under the zemindar, or 
by a grant emanating from him, even though his powers 
may be permanent, heritable and transferable, he must 
still prove the express inclusion of the *^ubsoil rights. 44 
C. 841 (P.C.) and 44 C. 585 (P.C.), Ref. to. iStr 
George Lowndaf) GOBINDA NAKAYAN SiNGH v, 
SHAM Lal. 68 IA 125-68 Cal 1187 = 63 CL J. 
333 = 36 C.W.N. 621 = 1931 M.W.N. 435 = I.R. 1931 
P.C 145 = 1311.0. 753 = 33 Bom.L.R 886 = 33 L.W. 
707=AI.R 1931 P.C 89=-61 M.L.J. 9 (P.C.). 
PERMANENT TENANCY. 

See (1) Landlord and Tenant. 

(2) T. P.ACT, S. IlUir)- 

PERMANENT TENURE. See B. T. ACT, Ss. 3 
(8) AND 10. 

PERMANENT WORK. See EASEMENTS ACT, 
S. 60. 

PERMISSIVE POSSESSION. 

Seeil) adverse POSSESSION. 

(2) Limitation act, art. 144. 

PERPETUAL INJUNCTION. See SPECIFIC 
Relief Act (1877), ss. 54 and etc 

PERPETUAL LEASE. 

See Cl) AGra Tenancy Act (1926), Ss, 4, 7, 8, 
23, 24,43 AND 45, ETC. 

(2) Lease. 

PERPETUITY. See T. P ACT, S. 14 
PERSONA DESIGN ATA. See Bombay City 
Municipal act (XVIII of 1925). S. 198, 65 Bom 
644. 

-Judge — Bombay City Municipalities Act, 1925. 

See C. P. CODE, S. 115. 35 B 0111 .L.R. 89 = A.I.R. 
1933 Bom 105. 

Judge. See B0MB\Y LOCAL BOARDS ACT 

(1923) S. 19 (3) (ib\ air. 1934 Sind 110. 

Test. P Municipalities act (1922), 

S.58. 31NL.R 1 = AI.R. 1935Nag. 5. 
PERSONAL COVENANT. See T. P. ACT, S. 40. 
PERSONAL DECREE. 

(1) C. P. CODE, S. 145 AND O. 35, R. 6. 

(2) Mortgage. 

PERSONAL EXAMINATION. See Cr. P. Code, 
S. 205. 

PERSONAL INTEREST. See Cr. P. CODE. S. 
556. 


PLACES OF PUBLIC EBSOBT ACT (1888), 8. 12. 

PERSONAL LIABILITY. 

See (1) DEBTOR AND CREDITOR. 

(2) Deed— Construction. 

(3) Mortgage. 

PESHAWAR CANTONMENT— Title to lands 
situate within cantonment. See CANTONMENT. A.l. 
B. 1933 Pesh. 56. 

PHOTOGRAPHS See EVIDENCE. 

Value of as proof. See EVIDENCE— PHOTO- 
GRAPHS. A.I.R. 1931 P.C. 189 (P.C.). 

PIOUS OBLIGATION. 

See Hindu Law— 

(1) DEBT.S. 

(2) Pious Obligation. 

PIRACY— Crime of. See INTERNATIONAL LaW 
A.I.R 1934 P C 220 (P.C ). 

PLACE OF INQUIRY. See Cr. P. CODE, S. 179. 
PLACES OF PJBLIO RESORT ACT (II OP 1888) 

Ss 6, 7, 9 10 (4) and VI— Application for grant of 
license — Writ of prohihifion — Application for, to prohi- 
bit District Migistrate from dealing with the matter — 
Maintainability. 

An application for license under the Places of Public 
Resort Act was made to a Local Panchayat and was first 
dealt with by the Presirlent of the Panchayat and later 
on, by the Panchayat itself Subsequently the applicant 
moved the District Magistrate under S. 12 of the Act. 
An application having been made to the High Court 
for a writ of prohibition to stop further proceedings. 
Held, it was doubtful whether the District Magistrate 
was acting judicially or as a Court when exercising 
powers under the Places of Public Resort Act; assuming 
that the officer concerned is one to whom the writ could 
be issued, when it is found that the proceedings are 
entirely within the jurisdiction and powders of the Dis- 
trict Magistrate, and there is noqueMion of usurpation or 
excess of jurbdiclion, there is no ground for the issue of 
a wTit of prohibition {Varadachartar , /.) GHULAM 
Mohideen Sahib v , Dt. Magistrate of Chingle- 
PUT. 40 L W 332 = 163 I 0 4 = 7 E M. 324 = A.l B. 
1934 Mad 645 =67 M.L.J 217. 

— — S 10 f 4) — Paivers of appellate authority. 

Under S. 10 (4) the appellate authority is given the 
same power as the first authority in the matter of dis- 
posal of applications for licenses. {V arndacharia*' , J.) 
Ghulam Mohideen Sahib z/. dt. Magistrateof 
CHINGLEPUT. 40 L.W 332=163 10 4 = 7 BM. 
324 = A I B. 1934 Mad. 646 = 67 M L J. 217 
— S. VI— Applicability — '"Authority holding the 
proceeding*' — If include ^ appellate authority. 

The pow’ers under S 12 can be invoked not only in 
cases where an application for license has been disposed 
of by the authority to which the application is made, 
but abo in cases in which there has been an appeal. 
The w’or Is, “the authority holding the proceeding,” will 
equally apply to the appellate authoriiy. (Varada- 
ckariar, ).) GhULAM MOHIDEEN SAHIB v, DT. 

Magistrateof Chingleput. 40 LW. 332=163 
10.4 = 7 B.M. 324 = A.l R. 1934 Mad 646 = 67 M.L. 
J. 217. 

-S VI— Application under — Jurisdiction to deal 

with after expiry of period of license applied for. 

An application for a licence does not lapse merely by 
reason of the lapse of the period for which the licence 
is applied for. .Assuming that under the rules or in 
practice licences are issued only for periods of one year 
at a time, it cannot be held that, if for any reason final 
orders are not passed on a licence application either 
within the official year or before the lapse of one year 
from the date of the application, the proceeding ipso 
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7LA0ES OF PUBLIC BESOBT ACT (1888), S. 12. 

facto terminates or that it takes away the District Magis 
trate’s jurisdiction to deal with the matter, iyarada^ 
chariar /.) GhULAM MOHIDEEN vSahIB v, DT. 
Magistrate OF Chingleput. 40 L.W. 332^163 

1.0. 4 = 7 R.M 324 = A.I.R. 1934 Mad. 645=67 M. 

1.. J. 217. 

, — District Magistrate acting under — If 

^^Court:* 

It is doubtful whether a District Magistrate in exerci- 
sing powers under S. 12 is acting judicially or as a 
Court, yaradac /tartar, J,) GHULAM MOHIDEEN 
Sahib v, Dt. Magistrate of Chingleput. 40 L 
W. 332 = 153 1,0. 4 = 7 B M. 324 = A I.R. 1934 Mad. 
646=67 M.L.J. 217. 

S. 12 and Madras Local Boards Act ( XIV of 

1920), S. 198 — Non-mumcipal area — Penvers of Dis- 
trict Magistiate, 

The power of ihe District Magistrate in respect of 
mon municipal areas uwder S. 12 of the Places of Public 
Jiesoit Act still Subsists notwithstanding S. 198, Madras 
Local Boards Act, There is nothing in the scheme of the 
Local Boards Act to suggest that in respect of such 
areas, it must have been intended to take away the 
powers of the District Magistrate under S 12 of the Act 
II of 1888, {Varadac /tartar, /.) GhULAM MOHIDEEN 

Sahib v. Dt. Magistrate of Chingleput. 40 L. 
W. 332 = 1531.0. 4 = 7 R.M. 324 = A.I.B 1934 Mad. 
645=67 M.L.J. 217. 

PLAIN MEANING. See INTERPRETATION OF 
Statutes. 

PLAINT. See C. P. Code, O, 0 and O. 7. 

PLEA OF LIMITATION. Limitation Act, 
S 3. 

PLEADER. 

See (1) C. P. CODE, O. 3. 

(2) 1..EGAL PRACTITIONER. 

(3) Legal Practitioners’ act. 

(4) Limitation act, S. 5. 

PLEADER’S CLERK. See LIMITATION ACT, S. 
5. 

PLEADER AND CLIENT. 

Seed) Compromise. 

(2) Evidence act, S. 26. 

(3) Legal praciitionkr. 

(4) LEGAL Practitioners’ Act (1879). 

Agreement— Mistake committed by Pleader — 

Proof — Wrong exercise of judgment by Counsel — Agree- 
ment not vitiated. 

If a Counsel gives his consent to a decree on a mis- 
understanding that would be good reason for the Court 
refusing to enforce the agreement; where however the 
Counsel himself does not complain of having acted on a 
misunderstanding, the Court cannot presume that he 
had not acted. If the client is negligent in giving in- 
structions and if the Counsel's exercise of judgment is not 
very sound, the agreement arrived at cannot be impea- 
ched on those grounds. {^Rankin, C. J. and Buckland 
/)GHASIRAM GOENKA V HARIBUX Goverdhone- 
DAS. 69 Cal 31 = 36 O.W N. 674 = 64 C.L J. 668 = 
136 1.0. 636= LR. 1932 Cal. 215 =A.I.B. 1932 Oal. 
231. 

——'Authority to compromise— Express authority — 
Necessity, 

A Pleader does not require an express authority to 
»file a petition of compromise. His position as Pleader 
of a party authori>es him to file any petition on behalf 
of his client; and where a Pleader is authorised to sign 
a petition of compromise on behalf of his client, his 
signature on such a petition is in law the signature of 
ills client, and the decree passed on such a petition of 


PLEADINGS. 

compromise binds the client. iMitter, Jj) NibaRAN 
Chandra Shaha ?. Motilal Shaha. 62 Cal. 642 
= 61 O.LJ. 193 = 39 O.W.N. 938 = 164 I.C. 661 = 9 
I B.C. 249. 

~ ’^Compromt^e — Statement by Pleader — Contradict 
tton by party — Permissibility. 

When a Pleader, who is authorised by his vakalat- 
nama to appear for a party, does appear and makes a 
statement ot fact on behalf of that party, the mere alle- 
gation of that party to the contrary is not materially 
1 sufficient to comradict his pleader. {Afuhcrtt and 
Bennel^JJ.) SheO Nath Singh v, Lala BaNSI- 
dhar. 136 I.C. 622 = 1 R. 1932 All. 238 = A.I.R. 
1931 All. 416 (2). 

—^Disability of Pleader — Rule in Palmer v. Carter 
— Applicability. 

Where it appeared that the pleader did not use his 
confidentUl position to his advantage in arranging a sale 
on behalf of his client. 

Held, that the case did not come within the ruling in 
Carter v. Palmer, 8 Cl. & F. 657. {Mukerjt and Guha^ 
//.) amrtta lal Baisya V. Pratap Chandra 
Chakrabarty IR. 1931 Cal 417 = 130I.C. 897 = 
62 0 L.J 492 = A.I.B. 1931 Cal. 144. 

—‘Duties — Client, if bound to go to Advocate and 
see to the work being done. 

Per Costello, J. —It is not the duty of a client to 
frequent the office of his solicitor or Advocate or his 
residence for the purpose of keeping him up to the mark, 
t.e., for the purpose of seeing that he is doing the work 
which he has undertaken to do and for which necessary 
; funds have been provided. {Costello, Lort Williams and 
! Henderson, //.) In re AN ADVOCATE. 62 Cal. 168 
1 =167 IC 374 = 8 RO. 98 = 36Cr.L.J. 1130 = 1936 
Cr C 876 = A I R. 1935 Cal. 484 (S B ). 

-Lien — Non payment ol fees due to pleader — 

Right to hen on papers of client. See LEGAL PRACTI- 
1 TlONERS’ act, S. 14. 69 M.L.J. 802. 

Negligence of pleader — Client — If to be penalised. 

It is not desirable that owing to a slip on the part of 
an Advocate, whereby he fails to ask for something that 
he should have asked lor, a litigant should be debarred 
from pursuing a claim, {Stone, J ) KRISHNA AYYAN- 
GAR V. JANAKI AMMAL 168 I C 790 = 8 R.M. 362 = 
1935 M.W.N. 863=42 L.W. 666 = A.I.B. 1936 Mad. 
878. 

Unprofessional conduct — Giving false information 

to client. See LEGAL PRACTITIONERS* ACT, S. 13 (<>). 
39 C W.N. 283. 

PLEADINGS. See also CRIMINAL Trial. 

Acceptance of — Defendant not contesting plain’- 

lifT, plea— Inference. 

A defendant who does not contest a claim must be 
deemed to have accepted it. To accept the proposition 
that a defendant can prove in a separate proceeding that 
the phintiff had no case against him would be to offend 
against one of the cardinal principles governing litigation. 
{Oppenheim, S .M. and Drake Brockman, J. M/) QUT- 
BUDiN z/. Khazan Singh. 18 R.D. 171 = 16 L.R. 
229 (Rev.). 

— A dmission in — Court whether can ignore. 

When the plaintiffs in an amended plaint admit that 
certain deed was merely an agreement to sell and set op 
a subsequent oral sale in their favour, it is not open to 
the Court to go behind the pleadings of the parties and 
to hold contrary to the pleading that the document was 
a complete sale. {TekChandand Walker, JJ) RAM 
ASra V. Allah Tawaya. IE 1931 Lah. 822=133 
1 0. 646= 32 P.L.E 278=A.1.R. 1931 Lah. 695. 

" ■ 'Admission in — To he taken as a whole. 
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FLEADINQS. 

It is an ordinary rule that a statement in a pleading 
should be taken as a whole ; and it is not permissible for 
the Court to dissect that pleading {Miiterand Patter- 
son, JJ) Goitrhari Sabhasundar V, Shyama 
SUNDARi Sabhasundak. 38 O.W.N. 977 = 1631.0. 
1066 = 7 R.O, 418 - A IR. 1934 Cal. 824. 

Admission tn — Use of-— If to be taken as a whole. 

If a party seeks to rely on an admission made by the 
other party in his pleadinus, he must take the whole of 
the admission. He cannot be allowed to dissect it and 
use a part of it and reject tlie rest. (P. C. Mttter, J.) 
SURKNDRA Nath Majumdar V. Haripada Sar- 
DAR. 163 10.440 = 9 R.O. 23 = 61 O L. J. 80 = 39 
O.W.N. 722. 

——Admission of— Omission to file written statement 
— If amounts to adrni.ssion of facts stated in plaint. See 
C. P CODE, O. «, K. 5. 14 Pat. 70. 

—Adverse possession — Plea of — Clear allegations 

necessary. Adverse Possession— PLEA of. 13 
Lah. 677 = A.I.E. 1933 Lah. 26. 

'——Adverse possession— PUa of title whether 
includes. 

The plea of adverse possession need not be specifically 
pleaded as it is included in the plea of title. 24 Mad. 387 
(P.C.), Rei. on. (Afuker/t and Bennet, /J.) MUNICI- 
PAL board, Etavvah V. Mt. Ram Sri. I.R. 1931 
All. 670 = 133 I.C. 26=A.IR. 1931 All. 670. 

Allegations in — Responsibility of pleader and 

party. 

There is a difference between the responsibility of a 
party and that of his lawyer in respect of allegation in a 
pleading. While the party makes himself responsible 
for the truth of the allegation, the pleader is only to 
sati'^fy himself that the allegation has foundation. 
{^Mahomed Noor^ James and Varma, JJ) Kedar 
Nat H LaL. In the fnatter of, 152 I O. 313 = 14 Pat 
10 = 36 CrL.J 1 = 7 E.P, 170 = 16 Pat.L.T. 660 
= A I.R. 1934 Pat 598 (S.B ). 

Alternative defences — 'Right to raise — Absence of 

evidence or use of false evidence — If a bar, 

A defendant is not precluded from urging an alterna- 
tive defence simply because he cannot support his other 
defence by credible evidence or attempts to support it 
by false evidence. Nor can it be held that a person 
would be precluded from urging any defence, or that it 
would absolve the plaintiff from proving his case, 
simply because in an earlier suit of a different nature 
relating to the same matters, the defence had been reject 
ed on the ground that it was sought to be supported by 
false evidence or fabricated evidence. (R,C, Muter ^ /.) 
Surendra Nath Majumdar v. Haripada Sakdar 
1631.0. 440 = 9 R.O. 23=61 O.L.J. 80 = 39 O.W.N. 
722. 

’•Amendment — Amendment tn plaint allowed sub- 
ject to costs — Other stde accepting costs — Effect, 

Where an amendment of the plaint is allowed subject, 
to the payment of a certain amount as costs to the de- 
fendant and the defendant accepts that amount, it does 
not lie in his mouth to turn round and to attack the 
amendment. {^Agha Haidar, /.) GHULAM QaDAR 
V, Mt. Fateh Bang. 156 1 0. 342=7 B.lt. 896=36 
264 = A.I.R. 1934 Lah. 974. 

• Amendment —Amendment of plaint — Claim to 
recover money from Hindu son as having been borrowed 
for family necessity — Right to fall back on pious obltga* 
tion —Amendment of plaint— If necessary. 

In a suit to recover money borrowed by a Hindu 
father from his sons on the ground that the debt was 
borrowed for purposes of the family, when that aUega- 
tion is not made out, the creditor can prosecute his claim 


PLEADINGS. 

against the sons, as sons, and no amendment of the 
plaint is necessary. The absence of an express allega- 
tion of pious obligation in the plaint does not in any 
way prejudice the defendants-sons. (tVadta, J,) MUL- 

chand Hemraj Jairamdas Chaturbhuj. 169^ 
I.C. 911 = 8 E.B 232=37 Bom.L.E. 288 = A.I.R. 1936- 
Bom 287. 

Amendment— Amendment of plaint — Principles 

— Limitation, 

Unless an amendment would defeat a right which has 
accrued by limitation, a plaintiff should be allowed to 
amend his plaint to base his claim upon what is found 
to be the only ground on which he can succeed. 
(IVeston,) GaNESHI LaL MaNNA LAL B. B. & C. I. 
Railway Co. 1936 A.M.L. J. 38. 

—— Amendment— Application for leave to sue in 
forma pauperis — Introduction of new cause of action — - 
Permissibility. See MYSORE C. P. CODE REGULATION, 
O. 6, R. 17. 12 Mys L. J. 610. 

-Amendment — Delay — Suit for bare declaration — 
Objection to maintatnabtlity at eirltest stage — Applica^ 
tion for amendment at very late stage in appeal — If can' 
be allowed. 

In a suit for a bare declaration, an objection was 
taken at the earliest possible moment that it was not 
maintainable withont a prayer for possession. But the 
plaintiff ignored the objection and did not choose to add 
the prayer for possession. Ten years later, in appeal,, 
the plaintiff prayed for leave to amend the plaint by 
adding a prayer for possession. 

Held, that the plaintiff having deliberately refused to- 
amend his plaint where the defect was brought to his 
notice immediately after the plaint was filed, it would 
be improper to allow an amendment at that late stage; 
and in the absence of any exceptional reason to over- 
look the plaintiff’s determination to maintain the suit in 
its original form up to that moment, the Court would 
not be justified in allowing the amendment prayed for at 
that very late stage, {Retlfy, C. J, and Snntvasa Rao, 
/) Balakrishna V Government of Mysore. 
13 Mys.L J. 228 = 40 Mys.II.C.E 277. 

“Amendment” — If includes addition of claim. See 

C. P CODE, O. 6, R. 17. 166 I.C. 479 = A.I.B, 1936' 
Pat. 366. 

Amendment — New cause of action — Introduction- 

of babis on subsequent cvent'^ — Rule as to. See PRAC- 
TICE— Subsequent events. 162 I.C. 308 = A.I.E. 
1935 Oudh 22. 

Amendment — Principles. See MYSORE C. P. 

Code Regulation, Q. 6, R, i7. 12 My8L.J. 390. 

Amendment — Principles — Defence — If can be- 

looked into — Suit for injunction on title by partition — 
Amendment to include declaration of title by adverse 
possession — If allowrable. See C, P. CODE, O. 6, R. l7. 
41 L.W. 37= A.I.E. 1936 Mad. 137. 

- ’ Amendment — Suit on hundi — Httndi found* 
inadmissible in second appeal — Amendment 

A suit based mainly on a hundi went up in second^ 
appeal where it wa.s found that the document was in- 
admissible in evi fence. A request for amendment was 
made to the appellate Court and it was also found that 
an application for amendment of plaint was already 
made to the lower appellate Court which forwarded it to- 
the trial Court for disposal with the suit but was pend- 
ing there in view of the appeal. 

Held, that it was not right that the plaintiff should’ 
be deprived of all remedies merely because it was- 
found at a late stage as in appeal that the hundi was not 
admissible in evidence and hence the amendment prayed) 
for should be allowed. iJPandrang Bm, J,) Abdul. 
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Waheb Sahep z/. Anjaneyalu. 8 B.M. 468=»169 
1.0 23-1935 M.W.N. 1041=42 L.W. 574»A.I.a 
1935 Mad 888. 

•A>nendmcnt — Valuation^SuU valued grossly 

high — Af*Peal'-‘ Request for amending valuation — If 
permissible. 

Where a grossly high value has been put on the 
subject-matter of the suit not bona fide and a request 
for amendment of valuation is made at the stage of 
appeal, the amendment should not be allowed. (^Pand- 
rang Row, J ) ACHUTA MOOTHAN v, KRISHNA MOO- 
THAN. 158 1.0 1023-8 EM. 398-1935 M.W.N. 
1174 = A I R. 1935 Mad. 874. 

■ '^Cause of action — Courts power to go beyond 

allegations. 

The Court in considering whether allegations do or do 
not show a cause of action, is at liberty to go beyond 
the allegations pleaded as a cause of action. It is not 
precluded from taking into consideration other allega 
tions in the plaint in determining whether or not the 
allegations as a whole do or do not show a cause of 
action. {^Mya Ru and Bagulcy, /J) U PO KHA v, 
MaGyi. 160 1.0.824-8 E.B. 436-A.I.R. 1936 
Bang. 497. 

- Cause of action— Mistake in statement of cause 
of action in plaint — If fatal. 

MetUulous accuracy in drafting plaints ought not to 
be demanded in India. Mistake or inaccuracy in stat- 
ing the date of the cause of action for the suit is not 
sufficient to justify dismissal of the suit. (Allsop, /.) 
Abdul Shakur Khan v. rajendra Kishork 
Saran. 166 1 0.1092-7 R.A. 1029=1935 R.D. 
345-1936 A.W.R. 818 = 1935 A.L.J. 966-A.I.R. 
1935 All. 759. 

- ■ 'Cause of action — Plea of. 

Where a plaintiff stated facts but did not say ex- 
pressly that the facts constituted part of cause of action, 
the Court allowed him to plead that the facts constitut- 
ed part of cause of action, (I^ach, J.) A. M. M. 
Murugappa Chetpiar V. Galliara. 13 Bang, 330 
= 8 B.R. 261 = 169 1 0. 142 = A.I.R. 1936 Rang. 367. 

Chur lands — 7 itle to lands as accretion — Relief 

as lands reformed in situ — Permissibility . 

In the case of Chur lands which are constantly going 
underwater and reforming it is very difficult, until a 
full investigation based on a proper survey and compari- 
son of maps is made, to premise with any degree of 
certainty whether a claim would really lie on the ground 
of a new formation as being reformation in situ or a 
contiguous accretion. The pleadings in such a case 
should not be construed too strictly in the absence of 
some good very reason; and the plaintiff ought not to be 
precluded from claiming title to the lands as accretion, 
merely because in his plaint he only prayed for a declara- 
tion of his title to them as reformation in situ of his 
mouzah. i^Mukerfi and Guha, J/.) SaraT CHANDRA 
ROY Choudhury V. Bhupendra Narain Rai 
Choudhury. 1421.0. 625-I.B. 1933 Cal. 297 = 
66 Cr.L J. 263 = A.I.R. 1933 Cal. 199. 

Co-defendant— Confession of judgment by one 

defendant — If binds co-defendant. See EVIDENCE Act, 

S. 18. 39 0.W.N. 277. 

- ' ^- »C o defendants — Confession of judgment by one 
— R*ght of other to plead same defence. 

When one of two defendants has confessed judgment 
and has admitted the correctness and validity of the 
claim of the plaintiff, the other defendant is not com- 
petent to take up the case on behalf of the former and 
to urge pleas which the former alone could take up. 
(^Nanavutty and Thomas, //•) GaURA DeI v, 

0. D.— II— 162 
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Mohammad Yasin Ali Khan. 7 B.O. 362=153 I,. 
C. 685 = 11 O W.N. 1671 = A.I.R. 1935 Oudb 121. 

C-mstruction — Duty to grant proper relief. 

The pleadings in the Moffusil in this country have* 
never been so strictly construed by the Courts in India, 
or by their Lordships of the Judicial Committee of the 
Privy Council, as to deny a relief to a party to which^ 
he may be held to be entitled for the reason that there 
was some defect or other in the wording of the prayer 
made in a plaint. In a suit the relief claimed was a. 
declaration as to the existence of a custom but what 
really was meant by the plaintiff was a declaration that 
the villagers had the right based upon custom. 

Held, that the plaintiff ought to be granted the relief 
meant though not exactly claimed by him. {Guha and 
Lodge, J/.) Dinanath Kar v. Jitendra Nandan 
Das. 40 C.WN. 468 = 160 10. 121 = 8 R.O. 407 = 
A.I.R. 1936 Cal. 744. 

— ■ 'Construction — Fair notice of case give^^ — Strict 
construction of pleadings not to be adopted. 

Their Lordships of the Privy Council will be disinclin- 
ed to stress the structure of the pleadings in a suit too 
strictly, if fair notice of the case to be made by the 
plaintiff has been given, and issue has been joined on 
an enquiry but faintly adumbrated in the pleadings. 
McLean v. McKay, 5 P.C 327, Ref. {Lord Alness.} 
Someshwar DUIT z/. Tirbhawan Dutt. 61 I.A. 
224=9 Luck. 178 = 38 C.WN. 806 = 40 L.W. 6=69* 
C.L.J. 464=36Bom.LR. 652 = 1934 A.LJ. 685 = 
6RP0. 161=149 10. 480 = 3 A W R. 866=1934r 
M.WN 647=110.W.N.784 = A.I.R. 1934P.C. 130' 

= 67 M.L J.7(P.C.;. 

•Conslru cti on — Li beral constru cii on — Pleadi ngs 

in Punjab, 

Pleadings in the Punjab should not be construed toa 
strictly but in a liberal manner so as to do substantial 
justice between the parties. (A^ha Haidar, J ) AMRU 
V. Santa. A.LR. 1935 Lah. 441. 

—“^Construction — Meaning of words — "‘Not known'* 
does not amount to "not admitted." 

A pleading “not known ' cannot be held tantamount 
to a pleading “not admitted,’^ A defendant stating in 
the written statement that the contents of a paragraph 
in the plaint were not known to him cannot be held to 
have made the correct pleading Did down by O. 8, R. 5, 
C. P. Code, {Mukerji and Rennet, //.) LaKHMI 
CHAND V, Ram Lal Kapoor. I.B. 1931 All. 664 
= 133 I.C. 414=A.I.R. 1931 All. 423. 

“ •Construction — Mofussil pleadings. 

Pleadings in the mofussil are not drawn up with that 
preciseness with w hich one is familiar in the Presidency 
towns and they should not be strictly construed. (Rang^ 
n^kar, J ) MaLLANGOUDA v. DaNDAPAGOUDA. I.R, 
1932 Bom. 616= 139 I.C. 602 = 34 Bom.L.R. 1009 = 
A I R. 1932 Bom. 629. 

Construction — Mofussil pleadings — "Immemo 

rial used'* — Word not found in the plaint — Whether tt 
can be relud on. 

The pleadings in India should be construed somewhat 
liberally notwithstanding the fact that lawyers in genera k 
in the mofussil now are more fully equipped than the 
average mofussil lawyers of half a century ago. Where 
the plaint stated that the plaintiffs and their ancestors 
have been using the disputed land as a path way for 
over 40 or 50 years, the plaintiff is entitled to rely on 
immemorial user, even though the words “immemorial 
user” are not found in the plaint. {Mitter, J.} KUMAR 
Manmatha Nath Mitier v, Rakhal Chandra 
MANDAL. I E. 1933 Cal. 291 = 142 1.0. 468 = 66 0; 
L.J. 274»A.1.B. 1933 Cal. 216. 
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Construction —Novation of contract or mere 

acknowledgment. Se^ LIMITATION ACT. S. 19 — 
Fresh contract. 8 0. W.N. 126«^A.I.E. 1931 
Oudh 97. 

Const ruction — Plaint — Claim to proprietary j 

possession. j 

The plaintiff said that he was in possession of the ' 
land as a proprietor. He then went on to say that he | 
had acquired rights by adverse possession. The actual | 
words were “Muddaiyan Pabiz hain*' and “Muddaiyan 
mukhalifana qabiz hain”. 

Held^ that the plaintiff had pleaded that he was in 
proprietary possession. {Oppenhetm^ S.Af. and Knox^ 
JM.) Ram Phal v, Bhya Kf.sho Dat Ram Pande. 
16B.D.206 = 13 L.R. 90 rRev.). 

- — — — C oust rue it OH — Strict construction — Plaintiff a 
practising lawyer. 

Where a plaintiff is a practising lawyer and he is 
.represented by a pleader, his pleadings must be constru 
ed strictly. {BaguUy, J.) RaMAN CHETTYAR v. U 
BaThit. 148 I.C. 18-6 B. R. 204-A.I.R. 1933 
Rang. 357. 

»■ - Construction — Strict construction — Technical 

*defence. 

Where a party to a mortgage suit is setting up a tech- 
nical defence against a just claim, that defence must be 
strictly established and consequently the pleadings must 
‘be strictly construed. (Dunhley, J.) P.L.N.K L. CHET- 
TVAR F.rm V. KO Lu Doke. 162 I.O. 396-7 R.R. 
a50»A.I.R. 1934 Rang. 278. 

. Contents, 

The law of pleadings may be tersely summarised in 
Tour words, “Plead facts, not law.” It is the duty of 
the parties to state only the facts on which they rely for 
their claim. It is for the Court to declare the law 
arising out of those facts. (Ferrers, J.C.) KARACHI 
«ANK, LTD. v» Shewaram. I.R. 1933 Sind 147 =*143 
1.0.713-A.I.R. 1933 Sind 103. 

Contents — Plaint — Date of cause of auction — 

Need for specification. 

It cannot be said as a general proposition that a para- 
graph in the plainr stating the plaintiff’s cause of action 
arose on such and such a date is either wholly insuffi- 
cient or useless or unnecessary. That will be the case 
if the date upon which the cause of action arose is other- 
wise alleged specifically. If that has not been done the 
plaintiff .should be required to allege the date specifically 
though whether he does so in a separate paragraph is of 
little account. 58 Cal. 419, Cons. (Buckland, /,) 
Kalyani Dassi V. Ganesh Chandra. 59 Cal. 448 
-137 1.0. 863-I.R 1932 Oal. 319 - 35 0. W.N. 990 
-A.I.R. 1932 Cal. 259. 

” Contents — Plaint — Defendant supporting plain- 
tiff— Separate written statement necessary. 

Where in a suit for ejectment a third party who is 
added as defendant supports the plaintiff's case it is 
necessary that the defendant should file written state- 
ment to that effect and lay out his defence properly in 
the written statement leplying to a properly laid case. 
Where the defendant files a petition for amendment and 
admits certain paragraphs in the plaint and says, that 
«he adopts the rest of the plaint for the purpose of these 
proceedings (not that they are true that she will treat 
them for all purposes as true), i,e„ merely in so far as 
they serve the purpose of ejecting the other defen- 
dants, and the Court made the order that she was to be 
added as plaintiff and struck out from the list of defen- 
dants with cons^uent amendments of the plaint. 

ffeld^ it was impossible to try the suit on this plaint 
jind that the application should have been dismissed. It 
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was for the defendant by her written statement to say 
whether she would object or not object to the plaintiff’s 
claim, and whether she objected or not, the plaintiff had 
to show title in himself in order to succeed. It is an 
erroneous procedure for the plaint to state what the 
defendant intends to plead. It is undesirable to try 
questions of title except upon proper pleadings. (Rankin^ 
CJ. and C.C. Chose, J,) John BOISOGOMOFF v, 
Manmatha Nath Mullick. 58 Oal. 661 = I R. 
1931 Cal. 300 = 129 I.O. 860 = 62 O.L.J. 367 = A.I. 
R. 1931 Cal. 76. 

Definiteness — Alienation by Hindu father — Suit 

I by son contesting — General allegation of immorality — 
Permissibility — General paragraph to be struck out 
I A general charge of immorality is not permitted in a 
I pleading. The immorality must be pleaded with parti- 
I cularity; in a suit by the son impeaching the alienation 
by a Hindu father, the pleading must show with preci- 
sion how exactly it came about at the particular time 
that the particular money was needed and used for the 
particular inrimorality charged. The duty of the Judge 
ib to have the whole of the general paragraph struck 
out. (Afears, C /. and Sen, /.) JaGDISH NaKAIN v, 
Hazari Lal. I.R. 1932 All. 671 (1) = 140 I.O. 536 
= 1932 A.L J. 309 = A I.R. 1932 All. 467. 

— Definiteness — Need fot — Question as to existence 
of nearer reversioners — Court calling upon defendant 
to name them — Propriety, 

It is necessary that the pleadings should be definite in 
order that evidence should be produced bearing on the 
issues. Where the question is whether there are any 
i nearer reversioners of the deceased than a certain person 
named, the Court is correct in requiring the defendant 
before the plaintiff produces his evidence to state whom 
he claims to be nearer heirs, as then alone the plaintiff 
would be able to produce evidence showing exactly who 
those people are. (Bennet, /,) Kanhaiya LaL v, MT. 
Champa Devi. 153 I.O. 546 = 7 B.A. 536 = 4 A.W. 
B. 1458 = A.I R. 1936 All. 203. 

" Drafting of — Reckless charges of fraud — 

Improper conduct of Advocate. See LEGAL PRACTI- 
TIONER— DUTIES. 69 M.L J. 260. 

Duty of Counsel— Drafting of — Grave and 

serious allegations. See LEGAL PRACTITIONER — 

Duties. A.I.B. 1936 All. 426 (F.B.). 

'■ '•Eiectment suit— Suit for possession by person 
dispossessed — Omission to sue — Person dispossessed not 
under S. 9, Specific Relief Act — Proof of title— Neces- 
sity, 

If a person has entered into possession lawfully 
and peaceably and if his possession is attempted to be 
disturbed by a person who has no title, he can maintain 
his possession by an injunction from the Court. If 
however he is dispossessed and does not sue for posses- 
sion under S. 9, Specific Relief Act he can only succeed 
on the strength of his own title. 12 All. 5l (P.C.), Expl. 
(Nasim AH and Henderson, JJ.) JOY GOPAL SiNGH 
V. Probodh Chandra. 168 I.O. 446=8 R.0. 186- 
40 C.W N. 81 = A I.B. 1935 Cal. 646. 

—^Eiectment suit — Suit for rent and ejectment-^ 
Title, if to be set up. 

In a suit for rent as in a suit for ejectment against a 
tenant, alleging the existence of the relationship of land- 
lord and tenant, it is not necessary for the plaintiff to 
set out his own title, because the tenant is estopped from 
denying that his landlord who put him in possession of 
the land then had title to do so or that he had title to 
receive the rent. The question may arise whether in a 
suit for rent the ordinary rule should be relaxed that a 
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plaintiff is not bound to anticipate a defence that his 
title would be denied. The fact that a defendant in an 
ejectment suit can raise all legal defences under a plea 
of possession has been regarded as taking the case out ; 
of the general rule, that a plaintiff is bound to anticipate 
a defence. (Aftiter and Patterson^ JJ.) KUMAR RaJ 
Krishna Prasad Lal Singh Deo v. Barabani 
COAL Concern, LTD. 62 Cal 346 = 1691.0.98 = 8 
R.O. 267 = 60 0 L.J. 477 = A.I.E. 1936 Oal 368. 

Estoppel— Plea of. See EVIDENCE ACT, S. 113. 

" ’■^Estoppel — Specific averments in pleadings 

necessary. 

In order to sustain the plea of estoppel, which is a 
mixed question of fact and law, there should be distinct 
pleadings by the defendants stating the facts on which 
an estoppel could be foinded. [^Suhhedar^ A.J.Cf) 
Kanhailal z/. Bhaiyalal. 149 I.O. 1031 = 6 R.N. 
269 = 16 N L J. 248 = A.I.R. 1934 Nag. 51. 

'Estoppel- Specific plea necessary. 

If the plaintiff wants to rely on an estoppel either as a 
rule of evidence or as part of the substantive law, he 
must set up such a plea specifically in the plaint making 
the necessary averments therein. i^Curgenven and 
Sundaram Chetty^ //) MaNIKYA NaYANIM VARU v, 

Lakshminarasimha Sastrulu. I.R. 1932 Mad. 
716 = 37 L.W. 199 = 139 I.O. 466 = A.I.R. 1933 Mad. 
43 = 63 M-L.J. 319. 

^Fraud — Decree challenged on ground of — Preci- 
sion necessary. 

If fraud is relied upon for the purpose of vacating a 
'decree, the fraud must be specifically pleaded and 
, proved. (^Rupchand^ A./.C,) SlIAGANLAL v, HarI* 
RAM TiLOOMAL. 1471.0. 628 = 6 R.S. 163 = A.I.R. 
1933 Sind 304. 

Fraud ^Particulars, 

Where the plaintiff alleges fraud, he must specify and 
.describe it and then he will have an opportunity to 
establish it. (^Harrison and Tekchand^ JJf) BaL 
Mokand V. Ram lal. I.R. 1931 Lah. 836 = 133 I.O. 
«67=32 P.LR 407. 

Fraud — Particulars — Specification of — Neces- 
sity for. 

If a regular suit is brought to set aside a decree upon 
the ground that it was obtained by fraud, the plaintiffs 
must clearly and specifically set out the fraud that is 
alleged. A prior judgment cannot be upset on a mere 
general allegation of fraud or collusion; it must be shown 
how, when, where and in what way the fraud was com- 
mitted. 41 Cal. 900, Foil. {Page, C.J,and Das /.) 
<]lOPATAR V, ABDUL AZIZ. 9 Rang. 136 =I,R. 1931 
Hang 263 = 1331.0. 487 = A.IR. 1931 Rang 212. 

—Fraud —Party to fraud— Right to plead his own 

fraud— Transfer to defeat creditors — Fraud carried out 
— Right of transferor to assert title to property trans- 
ferred. See BENAMI — FRAUDULENT TRANSFER. 42 
li.W. 452= A 1 R. 1935 Mad. 947. 

F raud — Proof, 

.A charge of fraud must be substantially proved as 
laid; and when one kind of fraud has been charged, 
another kind of fraud cannot be substituted for it on 
failure of proof. {icVadia, /.) KriSHNARAO RAGHU- 
NATH V, Chaman Ghama. 155 I.O. 249 (2) = 7 E.B. 
418 = 36 Bom.L.B. 1074= A.LR. 1935 Bom. 144. 

■ ■ '•Fraud^Suit based on^ Particulars of fraud to 
ibe clearly specified. 

In a suit to set aside a decree on the ground that it 
was obtained by fraud, the plaintiff is bound to specify 
in his plaint the facts which constitute the fraud in a 
clear and definite manner. In order to entitle the 
plaintiff to succeed, the fraud alleged must be satisfac- 
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torily established and it must be proved how, when, 
where, and in what way the fraud was committed, since 
a prior judgment cannot be upset on general allegations 
of fraud or collusion, {Mahadevayya and Ramchandra 
R<^o, yj.) Rangappa V. Moodlappa. 37 Mys.H. 
C R. 450 = 10Mys.L.J. 233. 

Ignorance of law — Plea of— Maintainability, 

It cannot be presumed that a party who has attempted 
to comply with the Uw, comprehending the correct law, 
is ignorant of the law. Such a plea cannot be enter- 
tained. {Jackson and Pakenham Walsh ^ //•) GaNGU 
Naidu V, Muttenna. 161 I.O. 777 (1) = 7 R.M. 135 
(2) = 1935 M.W.N. 89 = 40 L.W. 623 = A.I.R. 1934 
Mad. 664(1). 

■ Inconsistent pleas — Right of ownership and 

easement. 

There is no objection to a man pleading in the alterna- 
tive that he is the owner of a piece of land and that if 
he is not the owner, he is entitled to an easement over 
it. {Beaumont, C.J, and Rangnckar, J.) TaMANBHAT 
V. Krishtachakya 6 IR. (Bom.) 33 = 144 I.C. 
998 = 35 Bom L.R. 144 = A.I.R. 1933 Bom 122. 

Inconsistent pleas — Right set uP as owner and as 

holder of easement — Dismissal of suit not proper. 

Plaintiff cannot be allowed to take the impossible posi- 
tion of being the owner of and of having a simultaneous 
right of easement over the same land. But where the 
reliefs claimed upon the ownership and upon the right 
of easement in respect of the same property are not 
claimed simultaneously, but in the alternative, the action 
of the plaintiff must be condemned, but the plaintiff 
should not be penalized by a total dismissal of the suit. 
{Sen and Niamatullah, //) DWARKA v, RaM 
Jatan. 63 All. 16 = I.R. 1931 All. 83 = 128 1.0. 
766 = 1930 A.L J. 1537 = A.I.R. 1930 All. 877. 
—^Inconsistent pleas — Suit on antecedent debt— 
Decree on basis of promissory note, 

A party cannot plead an antecedent debt and ac- 
knowledgment and then complain of gross irregularity 
because he is not given a decree on the promissory note. 
{Jcukson, J,) Venkatakrishna REDDI V. Batcha 
REDDl. 67 Mad. 783 = 161 I.O. 241 = 1934 M.W.N. 
474=7 B.M. 117 = 39 L.W. 682=A.1B. 1934 Mad. 
600 = 66 M.L.J. 703. 

—Inconsistent pleas — Suit for declaration and 
possession — Whether can he converted into one for 
redemption, 

A suit for declaration of right and possession cannot 
be converted into a suit for redemption because such a 
course involves inconsistent pleas being taken up. 
{Nanavutty, /.) DAL BAHADUR SiNGH v, SaRABJIT 
Tewarl 7 Luck. 94 = I.E. 1931 Oudh 345= 132 
IC. 793 = 14 O.L.J. 452 = 8 O.W.N. 732=A.I.E. 
1931 Oudh 378. 

'Jurisdiction — Insolvency petition — Allegation of 

fact giving jurisdiction erroneous — Facts admitted or 
proved giving jurisdiction — If can be relied on to 
assume jurisdiction See PRESIDENCY TOWNS INSOL- 
VENCY ACT, S. 11. 39 O.W.N. 324. 

Pleadings — Jurisdiction — Point to be taken in 

written statement. 

The proper way to plead to the jurisdiction of the 
Court is to take the plea in the written statement and as 
a substantive part of the defence. {Rankin, C.J, and 
Pearson, /.) SECRETARY OF STATE FOR INDIA ». 
Golabrai Paltram. 69 Cal 150 = 135 1 0.873=1. 
B. 1932 Oal. 169 =35 O.W.N. 930= A.I B. 1932 Oal. 
146. 

—Mesne profits ^Suit for — Cause of action — 
Maifdainability without prayer for possession. 
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It is perfectly open to a plaintiff to claim mesne pro* 
6ts by showing that the defendant is in wrongful pos 
session and that he himself is entitled to possession even 
if he does not claim possession in the suit. The cause 
of action for mesne profits is quite distinct from that for 
po*JSes.sion. {Gruer^ BHARAT v. FiRANTA. 

166 1.C. 68= 7B.N. 210 = 31 N L.R. 180. 

Mtnortty — Plea of-— Suit by minor — Exemption 

from limitation on ground of mtnortty — If to be raised 
as an tssue of fact. 

The law which prescribes that a certain class of suits 
shall be instituted within a certain time provides the 
circumstances under which certain other periods will 
appy. Where it appears on the face of the record 
that the plaintiffs are minors, and it is clear from the 
pleading itself that the cause of action arose during their 
minority, the decision of the question of the right to 
exemption from limitation on the ground of minority 
does not depend upon the determination of any i.*>sue of 
fact which ought to have been stated and which the 
defendant could not disprove. It cannot be contended 
by the defendant in such a case that the plea of minority 
to save limitation was not raised in the plaint and that 
it came to him as a surprise at the time of argument. 
i^Khaja Mohammad Noor and Saunders, JJ.) RaMDAS 
V. Ram Babu. 158 10 25-8 B.P. 170 = 16 Pat.L. 
T. 649 = A I.B. 1936 Pat. 194. 

Mofussil pleadings. See PLEADINGS— -CON- 
STRUCTION. 

’.Mortgage suit —Suit on mortgage — Mortgage 

executed to defeat creditor — Mortgagee knowing and 
being party to fraud — Plea by mortgagor that mortgage 
is sham and without consideration — If open — Estoppel. 
See Estoppel. 69 M.L.J. 788. 

— ■ M w case. 

The determination of a cause must be founded upon a 
case either to be found in the pleadings, or involved in 
or consistent with the case thereby made, {^Ba U and 
DunkIcy.JJ) MG San MYINT z/. Ma THEIN Nwe. 
150 I.C 317=6B.B. 388°A.I.Il 1033 Bang. 374. 

* Aleio case— Variance with pleadings— If can be 

allinved, 

A defendant cannot be allowed to set up a new’ ca.‘5e 
at complete variance with or in total deBance of, the 
pleadings contained in the written statement. {Nana 
vutfy and Zia ul Hasan, JJ.) KUDRA PaRI’AB 
Narain Singh v,Gajraj Koek. 152 IC. 977 = 
7R.O. 261 = 11 O.W.N. 1414 = A.I.R. 1936 Oudh 
165. 

~New plea. 

It is not open to a party to a suit to rely on a conten- 
tion w’hich was never raided by it in the pleading^;. 
iMtlne, C,J and Ast one, A. J.C.) FIRM OF KhaNUMAL 
Karim Mahomed & CO. I.B 1932 Sind 161 = 
139 I.C. 860 = AJ.B. 1932 Sind 78. 

New plea — If can be allowed at late stage — 

Belated plea raised in late stage — Plaintiff not given an 
opportunity to meet — Interference in revision, i 

Where a defendant deliberately ab-stains from setting 
out in his pleading a fact of which he is then aw’are, he 
cannot be allowed to bring it in at a late stage in the 
evidence, and after the plaintiff has closed his case. 
Where the plaintiff is not given an opportunity to meet 
the belated plea, and the plaintiff’s case is allowed to be 
outweighed by such a belated defence set up, the High , 
Court will interfere in revhion. {Grille, A / C.) 
SHHKH KHANOO V, MST. JASODABAI. 160 I.O. 609 
= 8 B.N. 191 = 18 N.L. J. 97. 

—New plea — Suit against trustee for breach of 
trust and wilful default — Charges— Formulation of — 


PLEADINGS. 

When to be made— Breaches of trust not pleaded — If 
can be alleged or relied on at trial — Procedure. See 
Trust— Trustee. 87Boin.L.B. 946 =A.1.B. 1936* 
Bom. 30. 

Obscurity of— Duty of Court. 

The fact that the pleadings in a case are obscure so as 
to lead to confusion does not excuse the Court from 
insisting on the parties properly explaining them and 
dealing with the points that arise in a judicial and ade- 
quate manner. {Oppenhetm, S. M, and Drake Brock- 
man, J, M.) dwamka Singh v. Saida Bibi. 16 
B.D. 516= 16 L B. 652 (Bev.). 

Particulars — Suit by Official Receiver — State^ 

ment of particulars. 

The Official Receiver should never in a plaint describe 
himself merely as “The Official Receiver”; he should in- 
variably state that he is .•-uing as Receiver of the estate 
of some person, to be mentioned particularly by name, 
who is insolvent. Where the Official Receiver for the 
estate of the insolvent, one S. M. R., sued on a pro- 
mis-.ory note in favour of S.M.R. firm by the defendant 
but it was not mentioned in the plaint as to how’ the 
Official Receiver obtained the right to sue on the note 
and it was not mentioned as to whether the adjudication- 
was of the firm or only of S.M.R. in his personal 
capacity. 

Held, that the plaint should be amended and that 
above particulars should be given. If S. M. R. was 
adjudicated qua managing partner on a petition to ad- 
judicate the S.M.R. Firm, debts due by the firm would 
be provable in his insolvency and all the property of the 
firm would vest in the Receiver, including the shares of 
the minor partners, and the shares of the latter would be 
! available to saMs/y the debts due by the firm as such, 
but not the debts due by S.M.R. personally. {Mosely 
and Dnnkley, JJ.) R. N. BaNEKJEE, OFFICIAL 
Receiver z/. S ''LN. Ahmed. 158 1C. 570=8 B.B. 
186 =A.I.R. 1935 Rang 327. 

Plaint defective— If can be set right by written 

statement, 

A suit must be tried on the cause of action as laid in 
the plaint ; and any inherent defect in it cannot be sup- 
plied by a written statement in the suit. (Afitter^jy 
Dfbji Ghelabhai & Bros v, Mehta & Co. 166 I.O. 
721 = 7RC 622 = 60 0.L.J. 396 = 39 C.WN. 139 = 
A.I.B 1936 Cal. 255. 

-Plaint defective —Incoherent plaint as basis of 

suit, 

A plaint which is absolutely incoherent, should not be 
allowed to form the basis of a suit. {Baguley, J,) U 
PO KHAN v, U Ba. 159 1.0. 45 = 8 B.B. 240 = A.IJl. 
1935 Bang. 118. 

—^Plaint defective — Procedure. 

If a pleading is not quite in order the reasonable 
thing for the Judge to do would be to order particulars 
to be given or to order an amendment of the plaint. He 
sh uld not order the plaint to be taken off the file or 
withdraw the leave granted under Cl. 12 of the I.etters 
Patent (Cahutta). {Rankin, C.J, and C.C.Ghose, J.)- 
Engineering Supplies, Ltd. v. dhandhania & 
CO. 68 Cal 6.39=1 B. 1931 Cal. 769=1341.0. 66= 
A.I.B. 1931 Cal. 659. 

Pleadings or evidence - Statement made by party 

to Court. 

A statement of a party l^efore Court but not on oath> 
is only part of the pleading and not legal evidence* 
{Tek ChandandAgha Haidar, JJ,) Mt. SUBAN w.. 
Mahomed Khan. 85 P.L.B. 99= AJJft. 1934 LalK. 
1234. 
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JPLEADIN08. 

■ Pleadings and proof — Evidence substantially 
different from case tn written statement — Defendant^ if 
can base his case on such evidence. 

Where the case disclosed in the course of the evidence 
led by the defendant after the plaintiff’s case had closed, 
is substantially different from his case in the ivritten 
statement and is such as to take the plaintiff by surprUe, 
the defendant should be limited to the case which is 
pleaded in the written statement. i^Niamatullah ani 
Allsop, ff) Magan Lalz/. Krishna Bibi. 153 L 
*0. 1088 = 7 R.A 670 = 1936 A. W.E. 301 - 1935 A.L. 
J. 729 = A.I R. 1935 All. 303. 

— , , Pleadings and proof — Plea not put forward — 

Evidence on — / f can be looked into. 

No amount of evidence can be looked into upon a 
.plea which was never put forward in the pleadings. 
\subhedar and Pollock. A. J. Cs.) GOPAL PRASAD 
Tiwari 7j. thakur Deen dwal Singh. 163 I.C. 
961 = 9 BN 18 = 18 N.L.J. 291. 

■ ■ - — Pleadings and proof — ^uit for possession — 
Failure to prove specific case — Right to fall back on 
•theory of constructive possession. 

Where the plaintiff in his plaint sets up a specific case 
of exclusive pos^es^ion and fails to prove it, he cannot be 
allowed to fall back upon the theory of constructive or 
Joint pos''e’'Sion. (^Nasim A/i, /) KRISHNA CHANDRA 
Das z/. PtJRNA Chandra Das 62 0al 305 = 39 0 
W.N. 159 =155 10 987 = 7 R.O. 650 = 60 O.L.J. 232 
=A.I.R 1935 Cal. 195. 

— Pleadings and proof ^Variance between — Mew 

ease. 

The plaintiff is not entitled to throw over the case of 
negligence which he has alleged and spoken to in evi- 
dence and then ask the appellate Court to find negli 
gence established on a quite different species facti. To 
permit this might work grave injustice to a defendant 
who had prope rly directed his evidence to the case which 
he had been told he had to meet. {Lord Macmiilan.) 
Raymond Lincoln v alice poupinkl He 
Valence IR. 1932 PC. 115 = 13810. 451 = 36 L. 
W. 43 1 - A.I R. 1932 P 0. 95 = 63 M L J. 275 (P.O ). 

— ••Pleadings and proof — Variance between — Parti 
tion suit— Clatm of joint acquisitions not made oict — 
Finding of blending of incomes — Poiier to pass decree. 

Parties must be lied down to their pleadings ami it is 
not permissible to the Court to make out a new case for 
them. Where in a partition suit it is claimed that the 
properties in suit are the joint acquisitions, but the 
Court finds they are not, finding at the sam- time on the 
evidence that there was blending of self- acquisitions 
with joint family estate, there is nothing to pievent the 
Court from decreeing partition on the footing that the 
properties are joint by reason of blending {M-tter and 
Mr Mii^'. //., Nanilal Das r/. nutbehari Das. 
38 O.W N. 861. 

■ ••pleadings and proof— Variance between — Suit 

on agency — Decree on foot of partnership — Propriety, 

The plaintiff brought a suit for accounts against the 
defendants as her agent in rei>pe;t of a particular 
'business but the trial Court found they were partners 
and gave the plaintiff a decree for accounts on that 
basis. 

Held the finding was inconsistent with the case both 
of the plaintiff and the defendant. Though in view of 
one of the issues in the cases raidng the question of the 
'terms of the agreement l^tween the parties, there was 
mo surprise to the defendant, still ihe suit based; as it 
was, on a specific legd relation of agency cannot be 
‘Converted into one based on an entirely different relation 
^that of partnership. 50 Cal. 292 ; 48 C, 832 (P.C,); 
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17 C. W.N. 427 (P.C.) ; 22 C.W.N. 104. Referred to. 
{Curgenven and Bkashyam Atyingar. //.) KRISHNA- 
SWaMI NaIDU V. jAYtLAKSHVfl Ammal. 54 Mad 
671 = IR. 1931 Mad 462 = 130 1.0. 766 « 1931 M.w! 
N 497 = 33 L.W. 307 = A I.R. 1931 Mad. 300 = 60 
M.L.J. 315. 

■■■ ■ ' Pleadings and proof — Variance between — When 
fatal. 

A slight variance between pleadings and proof would 
not be fatal to the plaintiff’s suit only when it does not 
relate to the integral part of the action and does not 
hamper defence. A^ a Mahomedan lady, instituted a 
suit for declaration that a certain house which was 
attached in execution of a decree against her son belong- 
ed to her husband and that on his death she inherited 
one fourth share in it. The lOAer Court found that 
the house was given to A in lieu of her dower by her 
father-in law although A never averred that such was the 
case and claimed the house by inheritance from her hus- 
band. 

HeLL that variance between the pleadings and the 
proof was fatal to A*s suit inasmuch as the defendant 
was never called out to meet the case of assignment to 
A of the house by her father-in law. 46 I.C. 471 ; 3 
I.C. 408 and 43 I.C. 29. Ref. {Bhide, J ) Ghulam 
M asPAFAz' Mr. AziM Bibi. I.R. 1932 Lah 693= 
139 I.C. 662 = 33 P.L.R. 909 = A I B. 1932 Lah. 670. 

'Piet dings and proof — Weakness of defendant's 

case— If adds to strength of plaintiff's case. 

The plaintiff has to prove his own case before he can 
succeed. The w'eakness of the defendant’s case cannot 
add to the strength of the plaintiff’s case. (/!/. A^, 
Afukeni, /) KaRIMANNESSA BlBl 2/. JURAN MON- 
DAL. 69 0L.J. 318. 

Power: of Court— Court whether can go behind 

party's pleadings. 

When the plaintiffs in an amended plaint admit that 
certain deed was merely an agreement to sell and set up 
a subsequent oral sale in their favour, it is not open to the 
Court to go behind the pleadings of the parties and to 
j hold contrary to the pleadings that the document w’as a 
[Complete sale {Tek Chand and Walker^ // ) ram 
ASRA V. Allah Iawaya. IB. 19U Lah. 822 = 
133 1 0 646 32 P L B. 278 = A.I.B. 1931 Lah. 695. 

-Powers of Court — Suit for m >ney deposited — Mo 

case of either pirty that money being deposit^ demand 
was made at a date which time barred smt -Court can* 
n ft decide the point not raised on statement extracted 
from plaintiff's witness in cross-examination — Practice 
— Duty of Court, 

Where it is not a part of either the plantiff’s or the 
defendant’s case that the money claimed by the plaintiff 
being a deposit there was a demand at a date which 
time barred the suit, the Judge cannot, merely on a 
statement extracted from the plaintiff’s witness in cross- 
examination, decide the case on a point which was 
neither raised in the pleadings nor the subject-matter of 
an issue. This, in India, is a very dangerous pro- 
ceeding. The witness might be bribed to make a state- 
ment in cross examination contrary to this party's 
intere>t. {Young and Rachhpa! Singh, //) Mt. 
LUGDif^ Hxr Prasad 3 A.WB. 176 = 164 I.C. 
415 = 7B.A. 754 = AI.R 1934 All 11. 

Power of Court — Suit on contract — Plea of 
wiger — Veed for being s*>ecificaUy raised. 

Where neither party to the suit has put forward the 
case of wagering contract which is a mixed question of 
fact and law, it is not proper for the Court to base its 
j idgment on any such hypothesis. {Sul ai man and 
Young, //.) MUKAT LAL v. GULAB SlNGH PRAN 
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Mal. I E. 1931 All. 618 (2) = 132 I.C. 422 (2) = 1931 
A.L.J. 363 = A.I.R. 1931 All. 229. 

^ Heltcf, 

The determination of a cause must be founded upon 
a case either to be found in the pleadings or involved 
in or consistent with the case made thereby. (^Baguley 
and Ba U. JJ.) BANK OF CHETTINAD, I.TD. v, C. T. 
A. C. T. Firm. 160 I.C. 692 = 7 R.R. 8 = A.I.R. 1933 
Rang. 392. 

Relief — Duty of Courts to mould according to 

the facts proved. 

The pleadings of the parties should not be too strictly 
con^trued. It is therefore the duty of the Courts to 
mould the relief to be granted to the plaintiff according 
to the facts proved which hov^ever should not be incon- 
sistent with his pleadings. i^Broadway^ Harrison and 
Jai Lai, JJ,) MeHAR ChaND v. Mil KHI KAM 
13 Lah. 618 = 1 R. 1932 Lah. 396 = 138 I.C 47 = 33 
P.LR. 649 = AIR. 1932 Lah. 401(F.B.). 

Relief-Setting out facts which entitle a party 

to relief. 

It is the duty of a suitor to set forth in his plaint the 
facts which he considers entitle him to relief. In the 
majority of cases he need do no more than suggest the 
relief which he considers himself entitled in law. It is 
for the Court to decide as a matter of law, when it has 
decided the question of fact, what relief the plaintiff is 
entitled to. {Courtney •Terr ell, C.J. and Saunders, J ) 
Nage Manjhi 77 Kini Mahatani. 150 I.C 242 = 
6 R.P. 729 = A.I.R. 1933 Pat. 696. 

— ■ Relief at variance with. 

A party must be held sti icily to his pleadings and 
cannot be allowed reliefs at variance with their plead 
ings. {Drake Brockman, S.M.) KaM PaRTAP LaL v, 
Bindkaban Ram. 14 L R. 601 (Rev ). 

Res judicata—Plea of. See also C. P.CODE, 

S. 11. 

Res judicata — Plea of, 

A plea of re^ judicata cannot be seriously considered 
where the WTitten statement merely asserts that the suit 
is barred by res judicata without asserting what the 
issue.s involved in the previous suit were, w’hat the Court 
decided and how that decision bars the determination of 
any of the que.stions in controversy in the subsequent 
suit and W'here further no copy of the pleadings or judg- 
ment of the previous suit has been produced. {Ntama- 
tuliah, J.) Kailash Nath v. Chandra Bhan. 
166 I.C. 970 = 8 R A. 65 (2) = 1935 A.W R. 500. 

T radc usage contrary to Contract Act — Med for 
setting out incidents and details of usage. 

If a party relies on a usage at variance with the 
Contract Act, its incidents and details ought to be 
indicated with clearness and precision. {Sen and 
Niamatullah, JJ.) SlTAI. PRASAD v, R AN JIT SiNGH. 
136 I C. 158 = 1 R 1932 All. 158= 1931 A.L.J. 390 = 
A.I.R 1931 All 583. 

“ T’ raver sal of statement, 

It^ is enough to .‘•ay in the written statement that a 
fact is not admitted in order to put the plaintiff to proof 
of it. {Curgtmcn, J.) VenkaTASWaMI v, RaMA- 
murthy. 161 I.C. 932 = 7 RM 161 (2) = 1934 M.W, 
N. 252 = 40 L. W. 366 = A.I.R. 1934 Mad. 579 = 67 M. 
L J.327 

— Undue influence — Absence of plea — Relief — 
Power of Court, 

If there aie facts on the record to justify the inference 
of undue influence, the Court has power to administer 
mief notwithstanding inartistic pleadings. All that the 
Court has to see is that the adversary of the party 
pleading undue influence is not taken by surprise. 


POLICE ACT (1861), S. 23. 

{Niyogi, A J.C.) Sheocharan v, Channulal. 27 
N.L.R. 19 = I.R. 1931 Nag. 100 = 132 I.C. 452 = A.I. 
R. 1931 Nag. 63. 

Usage — Precision necessary, 

A party who relies upon an usage must set it out with- 
particularity in his pleading. {Page, C.J, and Das, /.) 
K. S. K. M. Chettiar Firm v, k. p. L. S. P. 
Cheitiar Firm. 12 Rang. 7 = 161 I.C. 804 = 7 R.. 
R. 118 (2) = A.I.R.1934Rang. 61. 

PLEDGE. 

Sec (1) Contract act (1872), Ss. 172-178. 

(2) mortgage— Movables. 

PLOT PROPRIETOR. 

Sec Agra Tenancy act (1926), S. 186. 

POISONING. 

See Penal Code, Ss. 300 and 302. 

POLICE ACT (V OF Police Regulations^ 

R. 1067 — Legality. 

Rule 1067 of the Police Regulations is ultra vires and 
illegal. {Cuming, J,) RAM GOPAL ADHICaRY v. 
Emperor. 68 Cal. 1132 = I.R. 1931 Cal. 891=33' 
Cr.LJ. 15 = 1932 Cr.0. 163=134 I.C. 891 = 36 O.W. 
N. 647 = A.I.R. 1932 Cal. 286. 

S. 7 — Confinement and suspension — Validity — 

PVhat constitutes confinement. 

S. 7 provides confinement for a term not exceeding l5- 
days as an alternative punishment for suspension. The 
Section does not contemplate confinement in addition tor 
suspension and certainly not indefinite confinement. To 
order a police officer to live in the police lines until fur- 
ther orders and not to leave the lines without permission 
is to confine him in those lines. Such an order is clearly^ 
illegal. {Cuming, /.) RaM GOPAL AdHICARY v. 
Emperor. 68 Cal. 1132 = I.R. 1931 Cal. 891 = 33* 
Or L. J. 16 = 1932 Cr.C. 163 = 134 1 0. 891 = 36 O.W. 
N. 647 = A.I.R. 1932 Cal. 286. 

E 1— Order confining police officer to police lines 

— Reasonableness. 

I Where a police officer against whom an order of sus- 
I pension had already been made was ordered to live in' 
the police lines until further orders and by reason of the 
later order the police officer wras prejudiced in conducting-, 
his defence. 

Hiid, that assuming the order was legal, it wras an 
unreasonable one. The police officer should, on the 
other hand be given every opportunity to prepare his 
defence and not be hampered. {Cuming, J.) RaM 
Gopal ADHICARY V, p:mperor. 68 Cal. 1132 = I.R. 
1931 Cal. 891 = 134 I.C. 891 = 36 C.W N. 647=33 Cr. 
L J. 15 = 1932 Cr.C. 163 = A.I.R 1982 Cal. 286. 

S. 16 — Tax imposed under — Member of joint 

family — Warrant for realisation — Attachment of family 
propert> — Legality. See CR. P. CODE, S. 386. 16-* 
Pat L T. 296 = A.I.R. 1935 Pat. 214 (S.B.). 

S. 23— ^Orders lawfully issued' — Oral order 

made under' S, 165, Cr. P. Code, 

An oral order of a City Inspector under S. 165, Cr. P. 
Code, requiring a subordinate officer to make a search 
of a house is not an order lawfully issued. {Pollock. A, 
JC,) HiralaLt/. Ramdulare. 160 IC. 306 = 31/ 
N.L.B. (Supp.)66 = 8R.N. 183 = A.I.R. 1936 Nag. 
237. 

S. 23 — Scope — Invalid warrant, 

S. 23 does not cover the execution of invalid w’arrants- 
or extend a constable’s powers of arrest. {Scroope and 
Dhavle, JJ.) KaRTIK ChaNDRA MAITY v, EMPEROR, 
I.R. 1932 Pat. 190 = 138 I.C. 844 = 33 Cr.L. J . 706 = 
13Pat.L.T. 136 = 1932 Cr.C. 347= A.I.R. 1932 Pat. 
171. 



2589 


259 ^ 


CIVIL, CRIMINAL AND REVENUE. 


POLICE ACT (1861), S. 29. 

S. 29— III teal order under S. 7 — Disobedience — 

No offtncc, 

^ here the order under S. 7 of the Act is illegal, no 
conviction under S, 29 can be sustained for disobeying 
such an order. {Ctiming, /.) RAM GOPAL AdhiCaRY 

Emperor. 68 Cal 1132 = 1 R. 1931 Cal. 891 = 33 
Cr.L.J. 15 = 134 I.C. 891 = 35 C.W.N. 647 = 1932 Cr. 
C. 163 = A. IR. 1932 Cal. 286. 

-S. 30 — Procession — Meaning explained. 

Procession is the action of a body of persons going or 
marching along in orderly succession in a formal or 
ceremonial way, especially as a religious ceremony or on 
a festive occasion. Where an image was merely carried 
down the ghat by four or five carriers and immersed in 
the river and there was nothing to be described as a 
body of per‘‘'ons going or marching along in orderly 
succession in a formal or ceremonial way, it is not 
correct to say that it was carried in a procession. 
(Cuming, /.) HaRI KiSHORE SaHA v . EMPEROR. 
I.R. 1931 Cal. 367 = 130 I C. 239 = 32 Cr.L.J. 482 = 
1931 Cr.C. 160 = A.LR. 1931 Cal. 128. 

— — ‘S. 30 — Procession — Power of Police to forbid — 
Taking out procession after refusal of license — If an 
offence. 

It is the right of a citizen to use the public thorough- 
fares. provided that he commits no offence in doing so 
and the taking out of a procession is not in itself an 
offence, nor does it requite a special license, except as 
provided by S. 30 of the Police Act. That is a section 
which empowers the Superintendent of Police to control 
processions, and the manner in which they are to be 
controlled, if it is necessary to control them, is set forth 
in sub-S. (2). It is impossible to read into the section 
any authority for absolutely forbidding the taking out of 
a procession. Accordingly it is no offence to take out 
a procession merely because an application for license 
was rejected. (Kendall, Ag C. J, and Harries, /.) 
Qasim Raza r/. Emperor. 67 All. 790 = 7 R.A , 964 
= 36 Cr.LJ. 782=1551.0.606=1936 A,LJ.386 = 
1936 A.W.R. 314-1936 Cr.O. 666 = A.IR. 1935 
All. 657. 

S 30 — Scope — General notice — Legality. 

S. 30 does not empower the police officer to issue 
a general notice that any one taking out a procession 
passing a mosque must take out a license. It does not 
contemplate his taking any action until he is satisfied 
that it is intended to take out a procession which is 
the opinion of the Magistrate, if uncontrolled would be 
likely to cause a breach of the peace. (Cuming, /.) 
Debendra Nath Monual v. Emperor. 68 Cal 
879 = LR. 1931 Cal. 656 = 133 I.C. 192 = 32 Cr.L J. 
1006 = 36 C.W,N. 187 = 1932 Cr.O. 212 = A.LR. 1932 
Cal. 286. 

— — — 3 ZO-—' Thorough fare' — Parshcttam Das Park, 

Held, that as the Parshottam Das Park was not in 
tended to be exclusively used as a thoroughfare, oi as a 
way by which people passed and as that was not its chief 
or primary object, the whole of the park could not be 
said to be a thoroughfare within the meaning of S. 30. 
(Kendall, /.) EMPEROR v, R. N. BaSU. 56 All. 862 
= 6 I R. (All) 161 = 146 10. 738 = 34 Cr.L.J 1062= 
14L.R. 466 (Or.) = 1938 A.L.J. 1197=1933 Cr.C. 986 
=A.I.R. 1933 All. 614. 

■— — S. 30 (2) — Notice requiring conveners to apply 
for licence — Validity, 

Quaere , — Whether a notice under S. 30, sub-S. (2) 
requiring conveners, collectors, directors, promoters of 
assemblies or processions of five or more men in the 
jurisdiction of a particular police station to apply to 
Assistant Superintendent of Police for a licence for such 
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assemblies or processions is valid ? (Panckridge and* 
Patterson, //.) BOYMKFSH ChaTTERJI v. EmpeROR, 
I.R. 1933 Cal. 619 = 144 I.O- 186 = 34 Cr.L J 688 = 
1933 Cr.C. 489 = A.I.R. 1933 Cal 363. 

' S. 30 (2) — Order under — Disobedience to — Penaf 
Code, Ss. 141 and 143. 

Disobedience to an order under S. 30 (2) of the 
Police Act constitutes resistance ‘to the extcution of any 
law^ within the meaning of S. 141, Penal Code. 
(Beasley, C /.and Cornish, /) PUBLIC PRO.SFCUTOr’ 
Z'. SatyanaRayana. 64 Mad. 1026 = I R. 193L 
Mad. 604= 1311 C. 844 = 32 Cr.LJ 806=1931M. 
W.N. 489 = 33 LW. 671 = 1931 Cr C. 648=A.I.R. 
1931 Mad. 484= 61 M.L J. 842 

--S. 30 (2)— Ordinary members of procession — • 

Conviction - Legali ty. 

Persons can only be properly convicted under S. 30* 
(2) if it is established that they were directors or pro- 
moters of a procession and were as such under an obli- 
gation to apply for a litence for it. If the\ were meiely 
ordinaiy members of the procession, S. 30, sub S. (2) 
does not apply to them. 'Phe mere fact that they were 
at the head of the procession and wearing garlands is 
not sufficient. (Pancknd gr and Patterson //.) Boym- 
KESH ChaTTERJI v. Emperor. IR 1933 Cal. 619 = 
144 I.C 185 = 34 Cr.L.J. 688= 1933 Cr.C. 489 = A.I. 
R. 1933 Cal. 353. 

S. 31 — Powers of police under — Right to demand 

entrance into private houses. 

The police have no right, in the discharge of their 
duties under S. 3l to enter upon private property in 
order to facilitate the discharge of their duties. A 
police officer has consequently no authority to demand 
entrance into the house of a private person unconnected 
with a procession on the public road; and the refusal to- 
accede to such a request, though the request be reason- 
able, is not an offence for which the person refusing 
can be convicted under S. 32. The criterion for a 
conviction under S, 32 is not whether the order 
alleged to have been disobeyed is reasonable or not. 
(IVcsion, J.) JaWAND LAL DUIT v, EMPEROR. 
1936 A.M.L.J. 1. 

S. ZX^Procession — Order for dispersal — Lega- 
lity. 

Under S. 31 the police have power to pass any order 
reasonably necessary for “keeping ordei” or “prevent- 
ing obstruction.’' Hut the question whether a particular 
order could be held to be legally justifiable under the 
section must depend on the facts of each case. Where 
the processionists were not disorderly and all that was 
alleged was that there was some obstruction to traffic,, 
which the police could have easily prevented by ordering 
the processionists to make room for the traffic, 

Held, that under the circumstances, the Sub- Inspector 
of Police exceeded his powers in giving an order for the 
dispersal of the procession. 50 I.C. 489, Ref (Bhide^ 
/,) Bali Ram v . Emperor. I.R. 1931 Lab. 297 = 
13010.426 = 1931 Cr.O. 97 = 32 Cr.L.J. 632 = 32 P. 
LR. 52 = A.I.R. 1981 Lah. 33. 

S. 32 — Conviction under — Sustainability — 

Reasonableness of order disobeyed — If relevant — 
Refusal to allow police entry into private house — If 
offence. Sec POLICE ACT, S. 31. 1935 A.M L J. 1, 

S. 32 — Idol taken by four ot five men for being' 

immersed in river— Licence if necessary. 

Where the Superintendent of Police under S. 30 had 
prohibited processions without a license being taken out 
from the police, and the accused took out an idol carried 
by four or five men and immersed it in the river and 
there was nothing to indicate that this was done in a< 
formal and ceremonious w'ay. 
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J>OI.IOE ACT (1861). 8. 82. 

Hdd^ that the finding of the Magistrate that the 
image was carried in a procession and that a license was 
required for the same was unsustainable. {Cuming, J ) 
Hari Kishore Saha r/. Emperor I.B 1931 Cal. 

239^32 Cr.L.J. 482^1931 Cr.0. 160 
1931 Cal. 128. 

S. 32 — Ultra vires — Order — Disobedience thereof 

— No offence. 

Where the order of the police under S. 30 is illegal 
'the accused cannot be convicted under S. 32 for disobe- 
dience of the order. iCumtng, /.) DEBENDRANaTH 
MON DAL z/. Emperor 58 Cal 879 = I.B. 1931 Cal. 
656 » 133 £.C 192^ 1932 Cr C. 212 32 Cr.L.J. 1005 
«36 C. W.N. 187 = A I.R. 1932 Cal. 288. 

— 3 . 42 — *‘'Action'\ meaning of ^-Necessity of notice 

for criminal prosecution 

“Action” means a civil action and notice of a crimi- 
'nal prosecution is not required by S. 42. i Pillock, A /. 
C.) Emperor v. Alfred Edmond. 30 N.LB. 348 
-151 IC.769=7E 66 = 36 Cr.L.J. 1416 = 1934 

Cr.C. 900 = A.I.B. 1934 Nag. 206. 

■ '3. 4i2-‘Scope of. 

S. 42 applies to actions brought for anything done or 
intended to be done under the provisions of the Police 
Act or under the general police powers given Iry the Act. 
It does not refer to action brouL’ht for anything done 
under the ("r. P. Code. (Pollock, A./,C,) HiraLAL 
kamdulare. SIN.LE. fSupp'iee^ieOI.O 306 
= 8 R.N. 183 ---A. I R. 1935 Nag 237. 

(Ill OF 1888), Ss 2 (3) and {4)--Pailway 

Police — Powers of. 

The Railway Police have all the powers of the General 
Police within their Special District and can set the law 
in motion. (Paikar and Badee, JJ) EMPEROR v, 
ALLi Hass\N. 34BomL.R 1662*1933 Cr.C. 180 = 
141 1.C. 790 = 34 Cr.L J. 226 = I R. 1933 Bom. 161 * 
A.IR. 1933 Bom. 63. 

(Ill OF 1888), S. 2 (4) — Railway Police- 

Powers of. See bornbay Public Conveyances Act 

(1920). 34Bom.LR 275 = A.IR. 1932 Bom 266. 
POLICG DIARY. CR. P. CODE, S, 162. 
POLICB INVESTIGATION. See Cr, P. CODE. 
Ss. 155, 162, 195, etc. 

POLICE OFFICER. Cr. P. Code, S. 162. 
POLICE RECORD. See EVIDENCE ACT, S. 35. 
POLICY OF INSURANCE, i’.v- Insurance. 
PORAMBOKG — Lmd registered as cattle’- stand — 
Eff'Ct of — GovenimenVs rights of transfer. 

The registration of land as cattle-stand in the settle 
nient registeis does not imply any grant nor does it 
imply that the Government can only tran>fer it without 
prejudicing the rights of the villagers by diminishing the 
cattle stand beyond what is required by the villagers. 
The needs of the village should be left to the judgment 
of the revenue officials and their judgment cannot be 
questioned by the Civil Courts. S A 692 of 1926, Foil. 
(Pakenhnm W<ihh, J) RUDRAPPA MaYAK v, DaSaN 
I.R 1933 Mad 363 = 144 10.20=1933 M.W.N 962 
= 38 L W. 83= A I R. 1933 Mad. 610. 

PORTS ACT (XV OF 1908) S 36 — officer dis- 
missing clerk — If acts on behalf Seaetary of State, 
The Port officer, in his Capacity as officer in charge of 
the Port office and the clerks employed in the Port 
office, is not a man appointed under a certain Act to 
carry out the provisions of that Act, bat is the agent or 
servant of the Local (Government appointed by the 
Local Gove'^nment to carry out the duties prescrilied in 
S,36 of the Indian Fort** Act. Ail his actions under 
S. 36 must be attributed to him as a Government servant 
and not as a private individual, and his actions as a 


POSSESSION. 

Government servant must be regarded as being actions 
performed on behalf of the Secretary of State Where, 
therefore, the Port officer employs a clerk and subsequ- 
ently dismisses him, he must be regarded as having 
acted on behalf of tHe Secretary of State. (Page, C, J, 
and Baguley. J.) SECRETARY OF STaTE v, D’ATTAI- 
DES 12 Rang 656 = 154 I.0. 212=7 B.R. 286* A.l. 
R 1934 Rang 381. 

POSSESSION. 

See (1) Adverse Possession. 

(2) Contract ACT, S. 178. 

(3) Co SHARER. 

(4) Cr. P Code, S. 145. 

(5) Ejectment. 

(6) Landlord AND tenant. 

(7) Limitation act. Arts. 142 and 144. 

— Constructive Possession — Applicability to culti- 

vable land. See UNDER ALLUVION AND DILUVION. 

A IB. 1933 Pat 468 

- ' J oint possessory title ^Rights inter se. 

Where it is not possible to come to a definite conclu- 
sion as to the original ownership of the property* which 
is “shrouded in long past” and both the parties had a 
joint pos-sessory title in it, and had been u^ing it for a 
very long time, neither of them has the right to inter- 
fere with the other’s lawful user of it. (Tek Chand and 
Currie, JJ.) ILAM DiN z/ DaSONDHI. 15910.861 
= 8 &.L. 432 = A I.R. 1935 Latl. 857. 

Meaning of. See PENAL CODE, SS. 373 AND 

441. 

— Mel war am right — Melwaram holder — Posses • 

sory right — Declaration of rieht. 

Per Wallace, J — The melvaram right is a possessory 
and not merely declaratory right. The holder in such 
a case can have the possessory right declared against One 
who has been wrongfully in possession of it, (Wallace^ 
J.) RAMAMUR1HI V, SRI R\JA MIRJA SRI PUSHA 
VATi ALAKA Narayana. 66 Mad 366 = I.R. 1933 
Mad. 106 = 141 I C. 307 =36 L.W. 847-^ A.I.R. 1933 
Mad. 279(2) = 64 M.L J. 361. 

Nature of right — Remedy by way of injunc^ 

lion. 

Possession in a law is a substantive right or interest 
which exists and has legal incidents and advantages 
apart from the true owner’s title. Hence it is itself a 
kind of title. A claim for permanent injunction can be 
based on the plaintiff’s pos'^e'-sion (Mahad(va\ya. /.) 
DOdda Vevkatappa V. N.agari. 38 MysH.O.B. 
296 = llMy8L J. 333 

,..^Pos\e\St >n of land -- Incidental rights 
The pos‘.e>sion of land carries with it posse.ssion of 
eveiything which is attached to or under that land and 
in the abs>ence of a better title, the right ’o possess it also 
except in the ca.‘-e of articles found in a piblic place. 31 
Mail. 397, Foil. (Suhraw irdy and G » aham JJ) RAM 
Ranjan .Mallik V, Secretary of state 69 Cal. 
21 = IE 1931 Cal. 622=133 I.C. 664 = A. I.R 1931 
Cal. 430. 

^—Possession follows title —Evidence, 

Per S K, Ghose, J , — It is doubtful if any land is 
altogether incapdi)Ie of enjoyment. In any case it is not 
necessary before plaintiff can raise in his favour the pre- 
sumption that possession follow^ title, that he must show 
that the land was incapable of enj yment. He can get 
the benefit of that presumption if he succeeds in showing 
even by the evidence on the side of defence, that as a 
matter of fact no act of enjoyment has been exercised. 
(Cuming and S, K Ghose, JJ ) JlRA BeWA v, UMA 
char an Saha. IR. 1931 Cal. 816 = 134 1.0.819- 
63 C.L.J. 411= A.I.R. 1931 Cal. 501. 
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POSSESSION. 

Possessory title. 

A person in possession cannot be dispossessed by any 
other person, unless that other person establishes his 
title to the property. {Allsofij /.) SaRFARAZ ALi z/. 
Abdulla. 6 I.B. (OudH) 202 = 146 I.O. 1022 = 17 
R.D 939 = 10 O.W.N. 1017 = A.I.R. 1933 Oudh 473. 

'Possessory title — Declaration of title on basts of 
— Defendant not having better title. 

Where in a suit for declaration of title to vviste land 
and injunction, the plaintiffs were found to have been 
in exclusive possession of the land, they are entitled to a 
declaration of their right to possession on the basis of 
their possessory title as against the defendants with no 
better title, although in the plaint they alleged to have 
been in possession from time immemorial and claimed to 
be the absolute owners of the land but failed to piove 
the duration of their possession. (Beasley, C. J . and 
Bardscvcll, /.) RaMALINGA PaND^RAM v. \N THONI 
Mu mu Vathiar. 6 R.M. 503 = 148 I.C. 631=1934 
M W N. 656 = 39 L.W. 136 - A.I R. 1934 Mad 274 = 
66 M.L J. 358. 

— Possessory title — Eja tnient—T re ip isser. 

Where certain persons who were in peaceable posseS' 
sion under colour of title were ousted by a trespasser 
and the former sued for ejectment of the lattei. 

Held, that the plaintiff’s possessory title was sudicient 
to entitle them to .i decree. {Pai^e^ J.) SaTISH 
Chandra De v Madan Mohan Jah. 58 Cal. 29= i 
I.R. 1931 Cal. 618 = 132 I.C. 906~A.LR. 1931 Cal. 
483^2;. 

•P os lessor y title — Jud s^fnent-debtor in possession 

— Dispossession by st rammer pending etccntion — 
Auction-purchaser- • Right to possession. 

Where some time during the pendency of the execu ; 
tion proceedings, while thedeciee holder was eiuleavour- 
ing to sell the shop*., .i strangei vvr.jngfulJy dispossesses 
the judgment-debtor who possibly is not very eager to 
maintain possession over the property which was going 
to be sold, the judgment-debtor being WToiigfully dispos- 
sessed by the stranger, the title in the absence of proot 
must be presumed to be that of the judgment-debtor and 
the auction-purchaser who stands in the shoes of the 
judgment debtor can recover possession from the 
stranger. (Dalip Smith, /. ) UHAGAT RaiN! v, NaNAK 
Singh. 151 I.C. 512 = 7 R.L. 578-A.I.R. 1934 Lah. 
202 . 

Possessory title — Prior possession by pi amt iff for 

a short time and nut peateful — Sufjii leiu y f or decree . 

So far as the Calcutta High Com t i*?. concerned t^the ^ 
Bombay, Allahabad, Madras and Patna High ('ourts 
contra), mere previou* possession will not entitle a plain- 1 
tiif to a deciee for recovery of possession except in a suit 
under S. 9 of the Specific Relief Act If it had been of i 
a peaceful nature and for a long period of time, it may ! 
under certain circumstances give rise to an iiife.'ence of . 
title in the plaintiff as against a trespasser and entitle j 
him to obtain a decree for recovery of p issession against 
such a trespasser who has no right to possession wdiatso- 
ever. Where, on the other hand, the plaintiff’s posses- 
sion was neither peaceful nor for long, his suit must ! 
fail. (Malhck an i Jack, //.) KIKON CHANDRA 
ROY z/. Prasanna Kumar Chakravorty. 61 Cal. 
419 = 150 I.C 723=7R.C. 41 = 38 C.W.N. 435 = A.I. 
R. 1934 Cal. 561. 

——^Possessory title — Right to set up as defence. 

Possession is a good title against all except the right- 
ful owner. Where a person purchased certain property 
in execution of a simple money decree against a Hindu 
father and it was not provided that the debt for which 
the property was sold was tainted with illegality or im- 
morality. 


I POSSESSION. 

Held, that he could defended his possession by con- 
testing a suit on a mortgage executed by the father on 
the ground that it was executed for an immoral or illegal 
purpose. (Sen and P/iamatullah, J/,) MadaN Lal 
2/. CHiDDU. 53 All. 221 = LR 1931 All. 125 = 128 
I.C. 829 = 1930 A.L.J. 1528 = A.I.R. 1930 All 852.^ 

. •Possessory title — Trespasser — Possessoty right 
as defence to ejectment . 

Even a trespasser can exercise acts of ownership ex- 
cept as against the legal owner. Wheie a person who 
I had a meie right of enjoyment transferred his property 
j and the transferee was sought to be ejected by a third 
person. 

Held, that the transferee isnild depend on his trans- 
feror's possessory right and resist tlie ejectment. (Pullan 
and Niamatullah, //.') RaM NAFH v. NaNAK 
Chand. 1932 A. L J. 821 = 143 I.C. G1 = I.R. 1933 
All. 166 = A.I.R. 1932 All. 686. 

Suit for confirmition of — No disturbance alleg- 
ed — Maintainability. 

Where the plaintiff alleged that a certain plot of land 
was eironeously reconled in the record of rights as 
belonging to two touzis jointly, that he in fact was the 
leal owner thereof and that he had been in possession 
! all along but he did not specify any definite act of 
disturbance from the defen lant, 

Held, that the plaintiff had no cause of action. 
(Pearson and Mill tek, J J.) N VGKNF)RA KiSHORE 
Roy Chowdhijry v. Brojenijkx Kishore roy. I. 
R 1932 Cal 650-139 IC 759 -56 C.L.J. 316 = 36 
C. W N 783 = A.I R. 1932 Cal. 842 
——Sait for — EncroiJinient by defendant — Princi- 
ples for granting mandatory inumction — Applicability 
of. 

Wheie the defendants encroached on (xovernment 
land and erected buildings and the Secretary of State 
sued for possession of the land. 

Held, that the principles for giving mandatory injunc- 
tion did not apply and that plaintiff was entitled to 
stand upon his strict rights. {Addison and Dm Muham- 

mid, J f.) Secretary of State z/. Labha Ram, 

16 Lah. 1060 = 38 P.L.R. 113 = 156 I.C. 1028 = 8 R. 

I Ii 68 = A.I.R. 1935 Lah. 389. 

— "Suit foi, on basis of title — Denrce on basis of 
possessory title. See SPECIFIC RELIEF \Cr, S. 9. 
1541.0. 670—1936 O.W.N. 230 = A.I.R. 1935 Oudh 
268. 

-— S uit fo/ — Plaintiff must succeed on strength of 

his 020 n title. 

The plaintiff in a suit for po^se^sion must succeed on 
the strength of his own title anti not on the weakness of 
the deft ndant*s case. (Tek Chind and Agha Haidar , 

//.) IlAji ALt Mahomed v , Anjuman-i-I^lamia, 
PUNJAB. 12 Lah. 590 = 32 P L R. 867 = 135 I.C. 56 
= I.R. 1932 Lah. 40 = A.I.R. 1931 Lah. 379. 

'Suit for, by subs 'guent pure baser with notice of 

prior contract of sale — Prior 'o^ndec, if can set up her 
possession. 

Where the subsequent purchUvSer had clear notice of 
prior vendee’s rights over the same property, the prior 
vendee is entitled to set up her possession under the 
contract of sale from the vendor as a valid defence to 
the subsequent purchaser’s suit for possession. {Dtink^ 
/•) Maung Yan V. Man Mai Wi. 154 I.C. 80 
= 7 RR. 258 = A.IR 1934 Rang. 310(2). 

— 'Suit relating to — Evidentiary value of revenue 
papers. 

Entries in revenue documents are not conclusive, but 
their importance in a case for possession cannot be 
denied. (Otter and Brown, JJf) MaUNG Sjn v. 


Q. D.— II-il63 
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POSSESSION. 

Maung So Min. 8 Bang. 666=I.B. 1931 Bang. 79 
-129 I.C. 611-A.IB. 1931 Bang. 40. 

" 'T ortious possession — Presumpttofi against. 

The law will not construe a possession as tortious ex- 
cept fiom neces.sity. (^Coldstream and Johnstone,, JJ>) 
Hardit Singh ^ Khushi ram. LB. 1931 Lab. 
846 - 133 I.C. 878 = 32 P.L.B. 700 = A.I.B. 1932 Lab. 
68 . 

FOSSESSOBY TITLE. 

.5tv(i) Adversk Possession. 

(2) Limitation Act, Arts. 142 and 144. 

(3) possession— possessory title. 

POST DIEM INTEBEST. See INTEREST. 
POSTHUMOUS SON. Hindu Law— Parti- i 

TION — SUBSKQUINTLY BORN SON. \ 

POST OFFICE ACT (VI OF 1898), S. ia— ^Default' 1 

— Meaning. j 

The word ‘default’ in S. 6 means ‘failure in duty, care j 
etc., as the cause of some outward event.’ (Boys and \ 
Niamatullah, JJ.) RIKHAI LaL BiNDESHRI PRASAD 
V. Banarsi Singh. 1931 A.L.J. 961-LB 1932 All. 
217-136 I.C. 669-A.I.B. 1932 All. 139. 

S. 6 — Default — Finding of fact — Inter ferenci'. 

Just as a finding of negligence is a finding of fact, so 
ordinarily speaking is a finding as to whether a default 
was or was not the cause of the lo.ss. This, ho\^ever, 
does not mean that a finding as to default can never be 
attacked as a finding on a point of law. But if the 
question has been approached from the proper legal 
standpoint, it is a finding of fact. (Boys and Niamatul- 
lah, JJ.) Rikhat Lal Bindkshri PRASAD 7/. 
Banarsi Singh. 1931 A.L.J. 961 -IB. 1932 All. 
217-136 I.C 669-A.LB. 1932 All. 139. 

Ss. 6 and 33 — IJalnlity of Secretary of State — 

of contents of registered envelope — Suit for com- 
pensation by addressee — Maintainability. 

Where the contents of a registered envelope were 
found missing at the place of destination and in a suit 
to recover compensation filed by the addressee it was 
found that the Post Office had been criminally negligent. 

Held that the suit by the addressee was not main- 
tainable in the face of the provisions of Ss. 6 and 33 of 
the Post Office Act and that the proper person to sue 
was the sender. 

Held furthir that the addressee could not recover 
compensation under the orainary law apart from the 
Post Office Act. 28 Mad. 213, Considered. (Oakden, S. 
M. and Keane, J.M.) .SECRETARY OF STATE FOR 
India v. Gulab Sahu Sheo Pratap. 15 B.D. 172 
-12 LB. 49 (Bev.). 

S. 33— Post Office Manual, Vol. V, R. 29— Loss 

of contents of registered envelope — Suit by addressee to 
recover compensation — Maintainability. See POST 
Office act, Ss. 6 and 33. 16 B.D. 172= 12 L.B. 
49 (Rev.). 

POWER 

also (1) Deed Construction. 

(2) LEGAL Practitioner. 

POWERS— Law — Applicability to India. 

The English Law as to poweis should not be applied 
to India. (Ramesam and Cornish, J J.') SUDARSaNA 
Kao V. Seetharamamma. 1933 M.W.N. 1148. 
POWER OF ATTORNEY. 

.Vr also (1) C. P. CODE, O. 3, RR. 2 AND 4 DEED— 

C(3NSTHucTioN— P ower ofAttorney. 
(2) Principal AND Agent — Authority 
OF Agent. 

— ; Comtruaton—Agent authoristd to file suits, 

7oritten statements and applications and affidavits in 
Civil, Revenue and Criminal Courts and other Govern- 


POWER OP ATTORNEY. 

ment d epartments-- Agent* s Power to sign and verify 
income-tax return. 

A Mukhtarnama executed by a principal contained 
inter aha a clause which ran as follows; — “Therefore I 
appoint . . . . as my Mukhtar-i-ams and any suits filed 
by them in Civil Courts, Revenue Courts, Collectorates 
Criminal Courts, Appellate Courts, in the Settlement 
Department, Cantonment, Police, Municipalities in 
Biitish India, Chief Court, High Court, Commissioner’s 
j Court, Board of Revenue and other Government 
Departments, or any applications filed by them on my 
behalf .... or plaints, memoranda of appeal, or 
written statements, or affidavits filed in support of any 
application. . . All such proceedings shall be accepted 
by me as liaving been done by me personally.” A 
Mukhtar of the principal filed an Income tax return on 
the former’s behalf, the return having been signed and 
verified by the Mukhtar himself. The Income tax 
Officer tailed upon the assessee (principal) to pioduce 
the accounts which were accordingly produced by the 
agent who filed the return. 

Held, (1) that though the Mukhtarnama did not ex- 
pressly mention the Income-tax Department, yet the 
w'ords “other Government departments,” were wide 
enough to include that department; but the power of 
attorney did not, however, give the agent any authority 
I to sign or verify the return of income f(jr the purposes 
I of assessment of income tax and that the said return 
j could not be regarded as an application or written 
i statement; (2) that the powers conferred upon the 
agent having been definitely set forth in the document, 
there was no justification for going outside its terms; 
(3) that the act of the principal in causing the accounts 
to be produced in accordance with the notice of the In- 
come-tax Officer, did not constituted a ratification of the 
act of the agent in respect of the return; and (4) that the 
Income-tax authorities not having in any way changed 
their position for the w'orse on account of any implied 
representation of the assessee as to the agent’s authority 
to Mgn and verify the return, no question of estoppel 
arose against the assessee. (Snvastava and Zia-ul- 
Hasan, JJ.) In the matter of the COMMISSIONER OF 
Income tax. Central Provinces and United 
PROVINCES. 156 LC. 180 = 7 R.O. 664-1936 O.W. 
N. 490-A.LR. 1935 Oudb 305. 

C oust met ion — Authoi i ty < on ft rrt d to represent 

in Courts — If includes power to iui ur debts. 

An agent of a guardian of a Hindu minor holding a 
power-of-attorney, authorising him to represent the 
members of the minor’s family m Civil, Criminal 
and Revenue Courts and in registration and mutation 
proceedings, has no power to borrow money on behalf 
of the minor, even though he is managing the estate of 
the minor. In any case, being merely the agent of the 
guardian, he cannot borrow so as to bind the minor, 
because even the guardian has no power to borrow 
except for legal necessity. (^Pollock, A. J.C.) Shri 
Ram i. Mohanlal. 31 N.L.B. 243=166 1.0. 607 
= 7 B.N. 198=:A.I.B. 1936 Nag. 127. 

— Construction — Power to appoint Pleader. 

From the fact that a person holding power of-attorney 
is directed to appear in person and to appoint a substi- 
tute for himself it follows that he is given power to ap- 
point a Pleader. (^Sulaiman and King, JJ,) MAHO- 
MED SULAIMAN 2/. MazHaR. I.B. 1931 AIL 718 = 
1331.0. 606 = 1931 A.L.J. 904-A.LB. 1931 All. 
320(1). 

Construction — Power to purchase goods — If 

includes power to borrow. 

A power of -attorney authorising the agent to purchase 
goods cannot be construed as conferring a power to 
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POWER OF ATTORNEY. 

borrow for that purpose. An authority to purchase 
does not necessarily imply an authority to borrow. 
There is a strong improbability that a principal interids 
to give his agent to power to borrow money if he does 
expressly state it; and when there is evidence to show 
that the principal has made other special arrangements 
for the supply of funds that the agent might require, 
the authority to borrow is clearly negatived and the 
borrowing by the agent is not authorised by the power 
of attorney, {y aradachartar-^ /.'I ViJIATHAMMAL v. 
Kai>ir Sultan. 168 I.C. 242=‘8 R.M 247 = 42 L. 
W. 185= 1935 M.W.N. 511 = A.I.R. 1936 Mad. 699 
= 69M.L.J. 179. 

Constr 2 i(t 2 on — Pouter to take all proceedings 

(onnecied with litigation — Whether includes power to 
prefer appeal. 

Where a power-of-attorney began by stating that the 
executant could not himself prosecute his suit and there- 
fore empowered the agent to attest and present the pleas, 
etc., and the final clause said: “in short the agent is 
authorised to take all proceedings connected with the 
litigation.” 

Held^ that the agent had been given full authority to 
lodge an appeal, if necessary, bec.auce the appeal was 
merely the continuation of the suit. {Shadt Lai* C J. 
and Coldstream., /.) BjSHEN SINGH v. KARAM 

ILAHI. I.R. 1931 Lah. 719 = 132 1.0.896 = 32 P.L. 
B. 7. 

Po 7 Vir in favour of a counsel — Death of person 

giving— Effect^ 

A power-of-attorney in favour of Counsel ceases to be 
in force on the death of the party. Where the Counsel 
desires to act for the widow of the deceased he should 
get a fresh power. (^Bhtde and TapPy J J f) PaKJA v, 
DUMANUN. I.R. 1931 Lah. 845 = 133 I.O. 877 = 32 
P.L.R. 389. 

Right of agent of guardian to act as guardian on 

behalf of prinicipal — Right to institute suit. See 
Guardian and Ward — powers of Guardian. 

A.I.R. 1930 All, 876. 


PRACTICE— Abandonment of plea. 

Appellate Court. 

Attorney. 

Benami transaction. 

Case-law. See Precedents. 

Civil and criminal cases. 

Commissions. 

Contempt proceedings. 

Conversion. 

Costs. 

Counter claim. 

Criminal trial. 

Delay. 

Duty of Counsel. 

Duty of Court. 

Ejectment suit. 

English Law. 

Equitable set off. 

Equity. 

Evidence. 

Execution. 

Expert evidence. 

Fraud. 

Full Bench. See HIGH COURT, INFRA. 
Hand writing. 

High Court. 

Inconsistent pleas. 

Injunction. 

Insolvency. 

Inspection of documents. 

Interlocutory orders. 

Issues. 

Judge and jury. 

Judgment. 

Jurisdiction. 

Justice, equity and conscience. 

Leave to sue. 

Letters Patent Appeal. 

Local inspection. 

New case. 

New plea. 

Originating summons. 


POWERS OF ATTORNEY ACT (VII OF 1882), I 

S. ^——SCOptm j 

S. 3 dofcS) no more than indemnify the holder of a 
power-of-attorney for actions done by him in good faith 
if the determination of his power by the death of the 
person granting it was unknown to him at the time. 
{Grilley J, C. and Suhhedar y A. J* C.) MT. Radha- 
BAl V. Mangia 31 N.L.R. 67 = 163 1.0. 261 =7 R.N. 
129= A.I.R. 1934 Nag. 274. 

S. 5— Scope. 

The words of the section are prefect ly general and 
there is nothing which limits the generality of those words 
and so, notwithstanding S. 183 of the Contract Act, 
minor married wromen are empowered to appoint attor- 
neys on their behalf to execute such documents and do 
such acts as they are themselves competent to execute 
or do. So the husband of a minor married woman act- 
ing under a power- of-attorey from her can apply under 
S. 73 (1) of the Registration Act. {Krishnan Panda- 
/a/,/) CHINNAMMI v. VeNKAYAMMA. I.R. 1933 Mad. 
232 (2) = 1933M.W.N. 636 = 142 I.C. 646 = 37 L.W. 
471 = A.I R. 1933 Mad. 407 = 64 M.L.J. 449. 
PRACTICE. See also CRIMINAL Trial. 
Abandonment of plea. 

Abstract questions. 

Adjournment. 

Affidavit. 

Amendment. 

Appeal. 

Appearance of party. 


Parties. 

Partition suit. 

Plea. 

Pleader’s fee. 

Pleadings. See Pleadings. 

Power of Court. 

Precedents See Precedents. 

Privy Council Procedure. 

Relief. 

Quia time action. 

Remand. 

Remedy. 

Review. 

Revision. 

Rule nisi. 

Second appeal. 

Stay. 

Subsequent events. 

Suit. 

Summons. 

Taxation. 

Miscellaneous. 

Abandonment of plea. 

— Abandonment of plea— Judgment mentioning 
specifically points argued before him — Scope of 
presumption that other points in memorandum of appeal 
are abandoned — Practice. 

Where a Judge mentions specifically certain points 
which were argued before him and the judgment is silent 
on other points taken in the memorandum of appeal, it 
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PBACTICE— Abandonment of plea. 

may be presumed that such points have been abandoned; 
but wliere the Judge after mentioning the points speci- 
fically argued before him, states that on merits too there 
is no force in the objections taken, it cannot be held 
that the other points have been abandoned. A.I.R. 1923 
Lah. 124 and A. 1. K. 1924 I.ah. 107 Dist. {Ciirne 
/.) IIans Raj V Kakam Chand. 6 I R. (Lah.) 49 
(2) -145 I 0. 113 - A.I.R. 1933 Lah. 570. 

Abandonment of plea — Ohintiom dtmlloivcd hy 

first Court — Some only considcrei by the appellate 
Court — Presumpti on. 

.Several objections had Ijeen taken to an execution 
sale in the fir-^t Court which rejected the oljjections but 
set aside the sale on ^om-c tcchiucal giound. The aijpel 
late Court had confirmed the sale but had not consideied 
any of the other oljjections to the sal“. Those objec- 
tions had been di^allorted by the :Munsif, and had not 
been pressed bebue the appellate C’outt by either side. 

II tidy that tlie petiiioneis ought to have pressed all 
their objections in the apptdiate Court, in case the i 
appellate Couit decided against them differing from the 
lower Court, and -so it should be presumed that tho-.e 
objections had I)een abandoned l.)y the petitioners in the 
lowei appellate C<mit. A. I. R. 1923 Lah. 124, Ref. 
{Sundaram Chetty^ /.) VaSAMSEITI SwaMI v. 
Tatayva. 6 I R. (Mad.) 60-145 I.O. 394-- A I.R. 
1933 Mad. 179. 

•‘A'tantlonment of pleu — Plea of lestal neecsstty 

— Sccopid appeal, 

'riie (juO'tiuns wliether c( rl.iin item out <»f considera 
tion for ahenation by widow wa-. for legal nece'-.sity or 
inrt involves first an inquiry into the f ict'-q into the 
nature of the lo.in and the reason foi it and the pressure 
upon the est.itc at the time. Where therefore this in- 
(juiiy is shut out in the lovser appellate C^ourt by the 
omission of the appellant to challenge the same, the 
matter cannot be le openetl in second appeal O. 

A. J C.) FUl.blNG CankSH RkaSAI). I.R. 1931 
Nag 118 -- 133 1.0. 390 - 14 N.L.J. 84- A.I.R 1931 
Nag. 147. 

' ’ “'•^Abandonment of plea — Plea of limitation ^ivcn 
up by Counsel — Plea if op^n on appeal. 

Counsel for the defendant definitely gave up the plea 
regartling limitation aftei the evidence of all the tsMies 
had been taken. 

Ifeldy that the qucstioii w.is one of law, that tlie 
party w.is n<jt l)oiirid by the statement of his ('ounsel and 
that as the opposite pai fy was not prejudiced the j)Iea 
can be taken in app '.d by the paity. {Addison and 
Phidcy/j) Hks Raj Uukam Chand 7'. Lachhi 
Ram Prabh Dayal. 147 I 0. 57-6 R L. 324-^ A.I 
R. 1933 Lah. 404. 

'Abandonment of plea — Plea of res judicata. 

If a party does not put f jrward a plea of res judiratay 
he must be taken to have waived it and to have inten- 
lioiially in\ itetl the Couit to decide the e.ise on the 
merits .md a subsequent compiomi>e between the parties 
is binding on them. 48 C\ I.. J. 577, Ref. (.S’. A'. Ghosey 
/.) Na(;enb\la Daske v. .Sridam Mahto 69 Cal. 
613 = I R. 1933 Cal. 202^141 I.C. 858 = A.I.R. 1933 
Cal 69. 

Abandonment of plea by pi cadet — Effect of. 

If u i^ a mere question of law that has to be argued, a 
stat unenl l)y tlie pleadet “that he doe.s not press it 
though he do^s not abandon it” may not stand in the 
way of the question Ijting re argued in the Appellate 
Court, but if It involves a question of fact and one does 
not press it, merely saying that he does not abandon it 
is of no avail and the cjuestion cannot be allowed to l)e 
ragued afresh. (^Pamesamy J.) NapUt/. SaN Bibi. 


PBAOTICE— Amendment. 

I.R. 1931 Mad. 526 (2) = 131 I.O. 461 (2)-A.I.R* 

1931 Mad. 632. 

Abstract questions. 

i - -■ 'Abstract questions — Reference to courts — Advts-- 
\ ability, 

\ The advisability of propounding for the consideration 
! of the Court ab^^tract question or questions involving 
considerations of debatable fact is, to say the least, 
doubtful; and it is undesirable that tlie Court should be 
calletl upon to express opinions which may affect the 
rights of persons not represented before it or touching 
matters of such a nature that its answers must be wholly 
ineftfctiial with regard to parties who are not and who 
cannot be bmughi before it, lor example, foreign Govern- 
ments. {ford Chan'ellor.) ATTORNEY GENERAL OF 
Canada v. Ateorney (Jenkral ofOni ario. I.R. 

1932 P.C. 34-135 IC. 754-A.IR. 1932 PC. 36 
(P.C.). 

Adjournment. 

— idjonrnment — Duty of Court . 

It is better to allow a case to take a little longer time 
than to iiin the li^^k of a rcmanrl by the appellate C’ourt. 
{Ntamalnliah and Rachhpal Stnghy J /.) (iAMBHiR- 

M\L Panova re George Anihony John. 154 I.C. 
391-7 R A. 748 - A.I.R. 1934 All 37 (2). 

Adjournment — Dn ome ta t — , Id lout n:d date — 

Ot dinanly asses*;es tniiH find out. 

Ordinarily it may be the duty of the as''esse who 
applies for an adjournment to find out the date fixed, 
but when the Income-tax Ofticer tells the asse^see that 
an adjournment will be allowed and that the adjourned 
date wdll be intimated to him, it is not incumlient on 
the assessee to find out that date but he is entitled to 
awMit the pronli^ed information. {Subltedar and Pollocky 
A/Cr.) CO.MMISSIONKR OF INCOME TAX 7 /. HAXI- 
KAM Rodmal. 30 N.L R. 340 -=151 I.C 56 = 7 R.N. 
49- A I R. 1934 Nag. 175. 

— " Ad) on rum e tit sine die — P.f/ect. 

“Adjournment une die'" differs altogether from dis- 
continuance. It is after all an adjornment, an ad- 
jouinment ti.i a date imt fixed at the moment. {Rankitiy 
C. J. and Codelloy /.) MeNAKA Bala DaSI v. fllRA- 
lal Gobindalal. 147 IC 206--6R.C. 295 = 37 
C W.N. 683-= A.I.R 1933 Cal. 816. 

Affidavit. 

. — — 'Af/ldavit — Distinction from udemn affirmation. 

'Phe difference between solemn alfiimation and affida- 
vit is that the applicant is to solemnly affirm the state- 
inent:> m.ide in the petition are tine to Ins knowledge 
wheie.is in tlie case of an affidavit it may be sworn by 
any person acquainted with the fact-*'. The solemn 
afiirmation shtraid be made before a peison who is enti- 
tled to verify the affirmation and whether affirmed or 
I not, the affiiiavit shoultl bear the court-fee of Rs. 2 
under Chap. XII, K. 3 of the Calcutta High Court, 
Appellate iside Kule^. ( Snlirawardy and Grahaniy JJ.^ 

Upendranath Galowa 7^. Hemchandra Koley. 

58 Cal 1389 I.R. 1932 Cal. 158-135 I.C. 798 = 

I A I R 1932 Cal. 160. 

j Affidavit — Rebuttal — Verbal statement whether 

I can be acted on. 

The Court is not justified in Acting on the verbal 
statement of a party in preference to a sw’orn affioavit 
put in by the other side. {Ntamatullah, y.) RaMA 
Shankar v . Iqbal Husain. 141 1 0. 113 = I.R. 1933 
A.47=193i A.L J. 480 = A.I.R. 1932 All. 450. 

I Amendment. 

! " " Amendment of decree — Inherent powers — Degree 
agreeing with intention of judgment — Povs'er of Court. 
See Mysore C. P. Code Regulation, S. i52. 39 
Mys. H.O.R. 825. 
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PRACTICE - Amendment. 

Am. ndment — Clertcai tmstake tn plaint ami dtcrce 

-Appeal filed — Jui^tsdtUton of trial Court to amend. 

The mere fact of an appeal being filed does not oast 
the jurisdiction of the Court to amend the plaint and 
decree on the ground of clerical error. The case how- 
ever will be different where the trial Court’s decree has 
been affirmed in appeal and theieby merged in the 
Appellate decree. {Suiatman and Bajpat, JJ.) KODAI 
MlSlR V. RHYAZUL Haq. 135 I.C. 848=-I.R. 1932 A. 
112 = 1931 A.L J. 636-A.I.R 1931 All. 766 (1). 
Appeal. 

See alsod) APPEAL. 

(2) Practice— Conversion. 

Appeal — Abatement of — MtSi vticeived application 

to set aside — Effect ivhen no subUitution for substitution 
IS required in law. 

Where the substitution of the legal repi esentatives of 
a deceased respondent in an appeal in not required 
under the law, a misconceived application for substitu- 
tion oi to set aside an imaginary abatement would not 
affect the competency of the appellant’s appeal. (>V. C . 
Mitter, J.) Samarendra NA'J h Saha ROV C'. IIar- 
endra Kumar Saha. 157 I.C. 224 = 8 R.C. 87=39 
O.W.N. 303 = 60 O.L.J. 556 = A I R. 1935 Cal. 413. 

Appeal —Addition of parties — Pei wns interested 

tn result of appeal . 

Where certain persons who are interested in the result ' 
of the appeal are not impleaded liy the appellant, the 
C'ourt can itself make them respondents even if no ; 
appludtion is made for thCir io'indtir. (Sub/iedar and \ 
Pollock, A.fCs ) Kisan Kao N anaji. 31 N LR : 
223 = 157 i C 793= 8 R.N. 66 A I R. 1935 Nag. 182. 

Appeal — Appeal against deciee on same cause ' 

of action pending — Second suit— Fiactu'e. See ( PYLON 

Civil procedure code ( 1380), s, 207. 36 C W N. i 
1 = 61 M.L.J. 420 (P.C.). 

Appeal — Appeil filed against dead man — Power i 

of Court to extend time to implead legal repi esentatives. \ 
Where an appe. l is filed against a dead pei son no j 
question of abatement arises. The Court may in such 
cases excuse time and permit the legal representatives to 
be impleaded, {/ohndone, J ) M EHAR SiNGH v. 
Labh Singh. I.R. 1932 Lah. 469 = 138 I.C 277= ’ 
33 P.L.R. 116 = A I.R. 1932 Lah. 305. 

Appeal — Burden of pierotng that judgment is 

lorong. _ ^ I 

In an appeal, the burden of pioving that the judg- | 
menl appealed from is wrong rests upon the appellant, | 
and he does not discharge that onus by merely showing i 
that theie is ;in equal possibility ot the judgment in , 
favour of one party or the other being con ect. (A/r ■ 
Shadi Lai) KaLYaN MaL v. AHMAI) UUDlN KhaN. , 
151 I.C. 45 = 4 AW.R 353 = 11 OWN. 1081 = 7 
RPC. 54 = 40 L.W. 415 = 1934 A.L J. 909-38 j 
O.W.N. 1157^60 C.LJ. 128 = 36 Bom. LR. 981 
-=1934 M.W.N. 976 = A.I R. 1934 P.C. 208 = 67 M L. 
J. 361 (P.C.). 

Appeal— Company — Mode of preferring appeal. } 

W’hen a Company is convicted under the Companies i 
Act, an appeal against the conviction should be prefer- 
red by the Company through a properly authorised 
agent. An individual such as the Managing Director of 
the Company cannot as such file the appeal. 

/.) AjiT Kumar Chatterjek z/. Emperor, 147 
1.0. 848 = 6 R.C. 373 = 35 Cr.L.J. 492 = 37 O.W.N. 
1159=1934 Cr. 0. 42 = A.I.R 1934 Cal. 63. 

Appeal— Competency— Party taking properties 

under partition decree — Right to appeal. See ESTOPPEL 
— approbate AND REPROBATE. 68 M.L.J. 255. 


PRACTICE -Appeal. 

Appeal — Decree on foot of mortgage^ Collector 

altt ring same into uutf ructuary mortgage — Omission 
to fotiuard decree — Efftct cf trt e gnlarities. 

C obtained a decree for possession on a mortgage in 
1912 The Tahsildar decided in 1928 that the mort- 
gage should be redeemed The Cc»llector on an applica- 
tion filed lor C reversed the order and changed the mort- 
j g.ige deciee into a usufiuctuary mortgage for 21 years. 

I The Civil C ourt failed to send to the Deputy Conimis- 
i sioner a copy of the decree. 

I Dehf that the proper course to adopt was to leave 
i the matters as they weie in spite of the irregularities 
I regarding the alteration of the tiecree and the failure to 
1 coninuinicate the same, (y)cbion, F C.) PalwAL v, 

I Shib Lal. 11 Lah.L.T. 3. 

j ——Appeal — Discretion — Iheaih of contia' t — Award 
I of reasonable ( ompensalicn— Tntf rfeience ('n appeal. 

! CoNiRAC/i AC'i, S. 74. A.I.R. 1936 Mad. 1072 
= 69ML J. 841. 

.Appeal — Di scretion — Iidtrftrence- 

Where a discretion exert isefi by tiial Court is inter- 
i fered with by the low'tr appellate Court on misappre- 
I htnsionof fact*., the High ( our! will interfere with the 
j exert ise of di’-cietion by the lower appellate Court. 
{Iqbal Ahmad and A’tfeh^ //•) RaM TawAKAL 
Tewaki V. Mr Duiaki. 154 I.C. 412 = 7 R A. 766 
=A.IR. 1934 All. 469. 

Appt'al — T)uty of Crmrt — Absence of pleader to 

send for him. See DUJYGF COURT tn ft a. 16 R.D, 
66 

Appeal — Duty of Court — I uadmisstble evidence 

not objected to. 

An appellate C’ourt which has the duty to weigh the 
evidence on both sitles afiesh and for its own satisfac- 
tion IS not bound to act upon inadmissible evidence 
meiely because no olijection to its admissibility was 
taken III express teims in the lower Couit. It is the 
duty ot the .tppellate Court to ignoie such a document if 
it is sati'-fied tliat it is not legally admissible. {Snlai- 
man^ C J., Vtuing and King., J J .) M'l. NAIMA 
Khatun V Basant SiNt^H. 66 All. 766 = 3 A W.R. 
629-149 I.C. 781-6 RA. 962 = 1934 A.L. J. 318 = 
A.I R. 1934 All. 406 (T B.). 

Appeal — Filing after Court hours at Judge's 

house. 

If a Judge finds there w'as sufficient reason for the 
appellant for not presenting the appeal within Court 
hours that day, he can receive the appeal at his residence 
after Court hours. {Bhide, J.) BaLA DaS v. MULA 
Singh. I R 1931 Lah. 778 (1)= 133 I.C. 442 (1) = 
32P.LR. 417 = A.I.R. 1931 Lah- 671. 

Appeal — Inconsistent pleas— Not open in appeal. 

Sec Appeal Inconsistent plea. A.I.R. 1933 
Lah. 1045. 

Appeal — Maintainability — Absence of necessary 

party. 

In the absence of a necessaiy party an appeal cannot 
proceed. {Middleton., J .C , and Mir Ahmad y AJC.) 
Ramchand Dali Mal. Badri Na'ih. 167 I.C. 
602 = 8 R. Pesh. 27 = A.I R. 1936 Pesh. 106. 

Appeal — Maintainability — Finding on a question 

of iurisdiction. 

In an ordinary civil suit no appeal, not even a revi- 
sion, lies from a mere finding on the question of juris- 
diction. {Sulatman and Yvungy J/.) JATHALI BHUL 
z/. Nadia. I R. 1932 All. 390 = 138 I.C. 347=1932 
A.L.J. 468 = 16 RD. 413 = A.I.R. 1932 All. 416. 

Appeal — Maintainability — Order as to cosfs only 

— Appeal not provided for against order on the merits. 
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FBACTIOE-Appeal. 

No appeal would lie against a decision relating to 
costs only when no appeal would lie from the order 
passed on the merits in the proceedings in relation to 
which the question of costs arises. {^Anantakrtshna lyer^ 
/.) SOMASUNDARAM PiLLAI V. MUTHUMANICKA I 
NADAR. I.E. 1932 Mad. 632 = 139 1 . 0 . 167 = 1932 
M.W.N. 1244 = 36 L.W. 646 = A.LR. 1932 Mad. 
714. 

—Appeal — Maintainability — Question of costs — 
Appeal and second appeal on — Competency. See C. P. : 
CODE, S. 100. 16 Pat.L.T. 811. | 

— ' Appeal — Nature of order — Substance not form | 
material. 

Where the provision of the law quoted in dismissing 
the suit is O. 11, K. 21 of the Code but everything points 
to the order itself in substance and in intention having 
been one under O, 6, R. 5, in judging of the appealabi- 
lity of an order the Court has to look to the subs 
tanceofit rather than to the provisions of law under 
which it purports to have been made. {Curgenveny /.) 
Vasudevan Nambiyar z/. NADUNGATHIRIPAD. I.R. 
1932 Mad. 460 = 137 I.O. 842= 1932 M.W.N. 301 = 
A.I.R. 1932 Mad. 316. 

■ -Appeal — Nenv case. 

The Judge of an appellate Court is not justified in 
making out a new case for a party which he has not 
taken in the lower Court. {Bh/dCy /.) UDHO DAS v, 
Mehr Baksh. I.R. 1933 Lah, 457 = 144 I.O. 340 (2) 
= S4P.LR.714 = A.I.R. 1933 Lah. 262. 

— Appeal — Neio ease not raised tn pleadings — 

Decision on — Propriety, 

A party to a suit must be strictly held to his plead- 
ings in the suit; and an appeal should not be decided on 
the basis of findings on pleadings which were never 
raised in the suit out of which the appeal arose, but 
raised in another suit not between the same parties. 
{pppenhetmy S,M. and Drake BrockmaHy J.Mf) 
Bhola Ram v, Ganesh. 18 B.D. 513. 

■ ip peal — New case — Permissi bill ty. 

It is not open to the plaintiff to change his ground in 
the Court of first appeal and his case must be adjudged 
on proof of the title which he originally pleaded as the 
ground of his claim for the recovery of the possession of 
the land in suit. {IVazir Hasan y C.J, and RazayJ,') 

Maula Bakhsh V. Special Manager, Court of I 
Wards, Balrampur Estate. 6 R.0.347=147 1.0. i 
1011 = 10 O.W.N. 1263 = 17 R.D. 1132=14 L.R. I 
908 (Rev.) = A.I.R. 1934 Oudh 47. I 

Appeal — Neiv case — Power of Court to make out. 
An appellate Court has no justification to make at 
the appellate stage a new case for the defence which has 
not only not been set up but is inconsistent with the 
defence set up in the trial Court. {Mittery /.) ATUL 
Chandra Roy v. Saroda Sundari Dhupi. 161 
I.C. 187 = 8 R.C. 486 = 61 C.L.J. 143=39 O.W.N. 
681=A.I.R. 1936 Oal. 49. 

" Appeal — New issue — Raising of — Procedure. 

An issue may be raised before the appellate Court in 
the grounds of appeal or by an application in w'riting 
made to the Court by one of the parties. An issue can- 
not properly be brought before the appellate Court by 
oral argument of Counsel on behalf of the parties. The 
Code requires that the pleadings of the parties either in 
an original or in an appellate Court must be in writing 
It does not contemplate that there should be oral plead- 
ings. {Bennety /.) SUKHDEO BEHARI LAL v. RAMA 

Nand Dwarka Das. 153 I.O. 497 = 7 R.A. 511 = 4 
A.W.R. 1484=- A.I.R. 1935 All. 268. 

'Appeal — New issue — Whether it can be raised. 

The normal rule is that an issue need not be discussed 
in appeal unless it was raised in the original suit and a 


PRACTICE—Appeal. 

fortiori it need not be discussed in a further appeal 
when it has not been raised at any earlier stage. {Boydy 
F.C.) jAWAHARi V. Haku. 12 Lah.L.T. 40. 

’•^•^Appeal — Ne 2 U plea. 

An objection relating to the execution and registration 
of a document will not be permitted to be laised for the 
first time in appeal, where if such objection haa been 
raised in the lower Court, it might have been possible 
for the opposite party to adduce some evidence which 
might have had material bearing on the objection. 
(Srivastava and Nanavuttyy J J f) SiKANDAR ARA 
AMINA Begam V. Hasan Ara Begam. 166 1.0. 
70 = 1935 O.W.N. 871 = A.I.R. 1936 Oudh 196. 

- •Appeal — Neiu plea, 

A plea involving a question of law and fact not taken 
in the trial Court cannot be taken in appeal. (Addison 
and Agha Haidary //.) IlARJAS Rai ARJAN Das v . 
HANS Raj. 6I.R. (Lah.) 232=146 I.C. 513 = 34 
P.L.R. 983 = A.I.R 1933 Lah. 160. 

Appeal — Neio plea. 

A plaintiff cannot be permitted to give a complete go 
bye to the case on which he went to trial and set up a 
new case in appeal. The practice of making out a new 
case in arguments and thereby springing a surprise on 
the opposite party must be deprecated, and no amount 
of evidence can be looked into upon a plea which was 
never put forward. Where the plaintiff’s case in the 
first Court was that her deceased husband sold certain 
property to her for Rs. 20,000 being part of the dower, 
alleged to have been fixed at Rs. 40,000 at the time of 
the marriage and it was found by the trial Court that 
the dower was fixed at Rs. 500 only and paid by the 
husband during his lifetime, plaintiff could not be per- 
mitted to urge in appeal that the recital in the sale-deed 
may be deemed to amount to an agreement by the 
deceased to increase the dower to Rs. 40,000 as it was 
within the competence of the deceased to do so. 24 S.L. 
R. 138, Kef. (Wildy J,C. amt Rupchamiy MT. 

Hakim Bibi v . Mir Ahmad. 25S.IiR. 72=I.R. 

1931 Sind 20 = 129 I.O. 900 = A.I.R. 1931 Sind 17. 

■ •Appeal — Ntw plea. 

Where the party set up a new plea in third appeal to 
the effect that the resumption chapter of the Oudh Rent 
Act was not applicable. 

Held, that the plea could not be permitted to be 
raised at the stage. (OakdeUy S.M.') JAGAT Narain 
Z/. Seshman PraSHAD. 15 R.D. 153 = 12 L.R. 26 
(Rev.). 

Ippeal — New pi ea , 

An appeal should not be allowed on an entirely new 
plea, not even urged in the memo, of appeal and without 
amendment of the pleadings. (Drake Brockman, S.M. 
and Holmes y J,M) Brjj KiSHORE v. ABDUL RAH- 
MAN. 14 L.R. 627 (Rev.). 

-Appeal — New plea. 

The Court of final appeal should be very chary of 
entertaining an argument which has not been sifted in 
the Court below on a question, especially when there is 
no unanimity of opinion among the different Courts on 
the subject. (Mitter and Henderson y //.) BarODA 
PROSAD Saha v . Krishna Chandra Saha. 161 
1.0. 268 = 7 R.C. 98 = 38 O.W.N. 33=A.I.R. 1934 
Oal. 414. 

"•^A ppeal — New plea, 

A plea which has not been taken in the written state- 
ment and on which evidence would have been taken by 
the trial Court, if raised there, ought not to be allowed 
to be raised in appeal. (PagCy C.J, and DaSy /.) 
BH AG WANDAS BaGLA V. S. P. K. A. A M. C HETTY AR 
Firm. 1501.0. 697 = 7 R.R. 6 (2)=A.I.R. 1933 
Rang. 385. 
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’’Appeal — New plea, 

A point not dealt with in the order under appeal, and 
not mentioned in the written memorandum of appeal, if 
raised at the preliminary hearing of the appeal and 
noted at the time notice is issued to the respondents does 
not take the respondents by surprise, and can be consi- 
dered in appeal specially when it is a question of law 
apparent on the face on the record. {^Middleton^ 

Tikaya Ram Khushal Ram v, Ghansham Das. 

6 E. Pesh. 41 -U7 I.C. 837- A.I.E. 1934 Pesh. 3. 

^Appeal — New plea. 

Where the appellants did not take a plea in the lower 
Court nor raised it in the grounds of appeal but submit- 
ted it as an additional ground of appeal, the appellants 
were not allowed to raise this new point on appeal for 
deciding which it was necessary to take evidence. 
iA/iddlcton^ J.C. and Mtr Ahmad, A./.C,) ARJAN 

.Singh Bhajan Singh v. Surjan Singh. 166 1,0. 
1006 = 7 E. Pesh. 106=A.I.R. 1936 Pesh. 44. 

•Appeal — New plea —Alternative ease oft admitted 

facts. 

It is not open an appellant to urge a point for the 
first time in the High Court which has not been urged 
in any of the Courts below. But a new point can be 
agitated as an alternative case provided it proceeds on 
admitted or proved facts. {Mukcrji and Bennet, //.) 
Dila Ram Kura Mal. I.E.19S1 All. 833 = 134 
I C. 449 = A.I.E. 1932 A. 289. 

— . ip pea I — New plea — Correctness of entries in 

settlement records, 

A plea that certain entries in the settlement recoids 
were in correct cannot be permitted to be raised for the 
first time in appeal. (^Rankin, C ,J, and Githa, /.) 
Apcar colleries, ltd. V, Raja Jyoti Prasad 
Singh. 36 0.W.N. 697. 

Appeal — New plea — Court if precluded from 

entertaining— Plea of estoppel, 

Fer Sulaiman, A J.C. — It is doubtful if the Full 
Bench case of Pam Ninka Rai v. Tufant Ahir, 1930 A. 
L.J. 1601, intended to lay down or could have laid downi 
an exhaustive list of all possible cases in which alone 
a new point can be allowed to be raised in first or second 
appeal or in letters Patent appeal. There is however 
nothing to suggest that although a party cannot claim 
permission to raise a new point of law, the Court itself 
is prejluded from deciding the case on such a new point. 
Plea of estoppel allowed to be raised. {Sulaiman, 
A.C,/,, Boys and Banerji, //.) MahABIR SinGH v, 
NARAIN Tewari. 64 A. 25=I.E. 1931 All. 812 = 134 i 
I.C. 236 = 1931 A.LJ. 716 = A.I.R. 1931 All. 490! 
(F.B.). I 

'Appeal — New plea — Different titles, | 

Where the ptaintiff in both the lower Courts fought | 
out his case on the basis of his title as donee but in • 
appeal fought to raise his title as heir. 

Held, that the latter plea could not be allowed to ' 
be raised. (Snvastava, J.) JHUMAN v, HUSSAIN. i 

I.E. 1931 Oudh 81 = 129 I.C. 161 = 7 O.W.N. 1068= 1 
A.I,E. 1931 Oudh 7. 1 

-"Appeal — New plea — Direction to jurisdiction. 

An objection as to jurisdiction cannot be raised for the 
first time in second appeal. {Oakden, S.M, and Keane, 
JM.) Syed Mahomed Mehdi v. Ram Dei. 16 
E D. 168 = 12 LE. 31 (Eev.), 

^Appeal — Ncio plea — Framing of fresh issue and 

remand. 

Where a new plea would necessitate a remand, the 
framing of a fresh issue and a trial of a totally new 
point, it could not be allowed at the appellate s'tage. 
iBroad7vay and Abdul Qadir, //,) PRITAM SiNGH v. 
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SuNDAR Singh. 6R.L. 608=148I.C. 171 = A.I.E. 
1934 Lah.34(2). 

Appeal— New plea — Fraud, 

Where no case of fraud has been set up in the plead- 
ings nor has an amendment been asked for at any stage, 
the appellate Court has no jurisdiction to entertain the 
plea of fraud. {Vivian Bose, A,J,C ) MakhanlaL v, 
Panchamlal. 162 I.C. 398 = 7 R.N. 101 = 18 N.L. 
J. 27= ALE. 1934 Nag. 226. 

Appeal — New plea — Interference in second 

appeal. 

An appellate Court will not be justified in decreeing a 
claim on a footing wholly unwarranted by the pleadings 
of the parties Thus a plea of joint family status not 
definitely raised in the plaint <.annf)t be entertained ^ for 
the time in appeal. Where such a plea was entertained 
the High Court interfered in second appeal. {Sen and 
Naimatullah, //.) GaURI SHANKAR ShaRMA "v, 
Thakur Mewa Ram. I.E. 1931 All. 369=131 I.C. 
613=A.I.R. 1931 All. 600. 

Appeal — New plea — Limitation, 

It is open to a party to reagitate a plea of limitation in 
second appeal on the admitted fact even though he did 
not press it in the lower appellate Court. {Pul Ian and 
Naimatullah, JJ.') RAM CHARriTER MlSIR v. SURAJ 
TELI. 63 A. 738 = 136 I.C. 71 = I.E. 1932 A. 119= 
1931A.L.J. 997 = A.I.E. 1932 A. 108. 

— ■ " Appeal — New plea — Limitation. 

Even though the applicability of a particular aiticle 
of Limitation Act may not be raised in either of the 
lower Courts by the plaintiff, it can be raised for the 
first time in second appeal provided the defendants are 
not prejudiced by the fact that the question of applicabi- 
lity w’as not raised earlier, {Jack and Remfrey% JJ*) 
Hari Charan BHUNYA V. Sm. Kamal Kumari 
DAS i. IE. 1931 Cal. 604=132 I.C. 684 = 36 C.W. 
N. S07 = A.I.B. 1931 Cal. 670. 

. Ippeal — Ne7o plea — Limitation — Plea of h mi • 

tation apparent on record, 

A plea of limitation which is apparent on face of 
record can be taken in appeal, though not taken in trial 
Court, where such plea has not been waived. {Daltp 
Singh, /.) RAM CHAND V, DIWAN CHAND. 147 
LC. 607 (1) = 6 R.L. 398 (1) = A I.E. 1933 Lah. 1044 

Appeal — New plea — Limitation’— Question of law. 

Where a plea of special limitation is raised for the 
first time in appeal the High Court can enter into the 
question in so far as it raises a point of law. {Kulwant 
Sahay and Macpherson , J J.) JURAWAN SiNGH v, 
RAM.SAREKH SiNGH. 12 Pat. 261 = 149 I.C. 661 = 
6 R.P. 620 (2; = 14 Pat.L.T. 113 = A.I R. 1933 Pat. 
224. 

^•Appeal —New plea — Maintainability, 

The appellate Court will not interfere with the finding 
of the trial Court on a plea not raised in the trial Court 
regarding which theie is no cogent evidence. {Drake 
Brockman, S. M, and Holmes, J.Mf) HARAK ChaND 
V, Bhagirathi. 16 L.R. 21 (Eev.). 

Appeal — New plea — Maintenance — Claim for — • 

Plea of waiver. 

Where a person entitled to claim maintenance from a 
particular date makes a demand for it only at a later date, 
it does not mean that her right to maintenance for the 
period anterior to the demand is lost, in the absence of 
proof of waiver. The question of waiver depends on facts, 
and when it is not pleaded or put in issue in the lower 
Court, it cannot be raised for the first time in appeal. 
{^Anantakrishna Aiyar and Cornish, JJ,') AMMALU- 
KUTTI AMMA z/. RAMUNNI MENON. 150 I.C. 962 = 
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7 R M. 64-40 L.W. 35 = A.I.R. 1934 Mad. 608 = 67 
M.L.J. 470. 

Apptal — New plea — Non observance of O. 18, 

R, 8, Cjt\ Code — Obfeettoft taken for first it me tn third 
appeal — S nstai 7tabiltty. 

Where an objection was taken for the first time in 
third appeal that the collector had not made a memo- 
randum of the sabstanoe of what each witness deposed 
as required by O. 18, K. 8, C P. Code. 

Ileld^ th3t the objection could not be entertained. 
{pppcnheim, JM) JJKAJ z'. PUEMa. 16 R.D. 600= 
12 E R 298 (Rev.). 

— 'Appeal — New plea — Objection to admissibility of 
document — Objection raised tn appeal —Sustainability. 

Where a document admitted without objection in 
the trial (\)urt, objertions to lack of formal proof of loss 
of the original, etc., cannot be taken for the first time in 
appeal. {Dalip Stn^/i /.) K RISK AN LaL MT. 

Mikzan Hibi. 160 I.O 240-6 R.L. 842 =35 P.L.R, 
74 = A.I.B. 1934 Lah 271 (1). 

Appeal — New pica — Objection for being implead- 
ed not raised tn trial Court. 

Where the respondents did not raise any objection tc 
their being joined as defendants in the trial Court, but 
suljmittcd to tiie juiisdiction of that Court, 

Ilehf they ought not to have been allowed to raise | 
this objection lor the fii'jt time on appeal. (/Junkleyn /•) I 
DAWAVKiVlYA V. U Kwe Nvo. 154 I.c. 466-7 1 
B.N. 307 = A.I.R. 1935 Bang. 23. 1 

Appeal — Nciv plea — Objection under S. 66, C.P. | 

Code. \ 

A plea of bar under S. 66, C. P. Code, \\hich goes to 
the root of the suit does not depend upon disputed facts | 
and may be allowed to be taken at any stage and the I 
Court is bound to give effect to the plea. (^Af liter, /,) | 
Hakendra Chandra rgyza Ram Kumar Roy. 136 
I.C. 538-1 R. 1932 Cal 218 = 36 C.W.N. 940-54 
CL J. 147-A.I.R. 1932 Cal. 170. 

Appeal — New pita — Objection under O. 8, J\. 6. 

Where an objev^tion under U. 8, R. 6 is not taken in 
the trial Court the High Court will not permit the same 
to be raised for the first time in second appeal. {Suh- 
rawardy and Jack, //.) NAKENDKA KRISHNA CHAK- 
RABURTV V. ASHU'IOSH DHATTACHARJI. 35 C.W.N. 
17= 132 I.C. 196 = A I B. 1931 Cal 358 (2). 

— Appeal — Neio plea — Plea of adverse possession. 

A plea of adverse pos.session is a mixed question of 
law and fact, and if the plaintiff wants to ba'-e his title 
on it he should specifically advance this plea in the first 
Court, when an issue would be fiained and finding 
given. Where no such issue is framcsl by the trial Court 
and no evidence is given, the plea of adverse possession 
cannot be entertained in apjreal. (Nanavntty /.) 
Kajanaz'. Musahkb Alt 11 Luck 82 = 165 I.C. 23 
-7 E.O. 647 = 1935 O W N. 423- A.I.B. 1936 Oudh 
387. 

ippeal —Ni 10 pica —Pica involving admitting of I 
additional cvideiu t^Not open. | 

A new plea in re--pect of which no is.sue was framed | 
in trral Court and which raises a mixed question of law' 
and fd't, and involves admrssion of additional evidence, 
cannot be laiscd in appeal. {^Raza and Srivastava, //.) 
PiNDFSHWARI PRA.SAD UPADHYA V. KRISHNA MUR- 
ART. 9 Luck. 670 149 I.C. 650-6 R.O. 686 = 11 O. 
W.N. 430 = 18 R D. 213-A.I.R. 1934 Oudh 146. 

Appeal — Neio pha — Plea not raised in trial 
Court or i^rounds of appeal and depending on facts — 
Dismissal of suit on — Propriety. 

A plea not raised by the defendant either in his writ- j 
ten statement in the trial Court or in his memorandum 1 
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of appeal cannot be raised by the appellate Court w’hen 
such a plea requires investigation into the facts. The dis- 
missal by the appellate Court of the suit on such a plea is 
neither proper nor justified. An appellate Court has no 
business to make new* case for a defendant. {Mitter, /.) 
NiRODA Chandra Singha Sarma v. Sankar 
Chandra 13HAHA. 162 10. 138 = 8 R.O. 669 = 61 
C.L J. 189 = A I.R. 1936 Cal. 176. 

Appeal — New plea — Plea of — Res judicata. 

A plea of res judicata may be entertained by a Court 
of appeal though not raised in the pleadings in a case 
where the necessary materials for the decision aie on the 
record. (Bi shcs/muir Nath and Smith, //.) OURBAU 
Pandez/. Shiva Charan. 143 1 0. 338 = I R. 193S 
Oudh 178 = 9 O. W.N. 1062= A.I.R. 1933 Oudh. 104. 

Appeal — N I w plea— Question of fact 

The appellate Court will not express opinion on a 
question of fact wdiich is raised for the first time in the 
appeal and foi the decision of which there is no material 
on the record. {Bhtde, /.) ABDUL AZIZ KhaN z^CO- 
operative Rank, I/rn., Lahore. 6 I.R. (Lah.) 99 
= 145 I.C. 386 = 34 P.L.R. 851 = A.I.R. 1933 Lah. 
383. 

Appeal — Neio plea —Question of fact — If can bt 

raised at late stage. 

A question of fact which has not been raised either in 
the pleadrngs in the low'er (’em t, or in the giounds of 
appeal, cannot be urged at a late stage of the case in 
appeal. {^Subhedar A. J. C.) MaNRAKHANLAI. v. 

PaRMANAND. 158 1.0.263 = 8 R.N. 70 = 18 N.LJ. 
149-A.IR 1935 Nag. 186. 

Appeal — Af'W plea — Question of jurisdiction. 

The objection that the civil Court has no jurisdiction 
to entertain the suit but must be bi ought in the revenue 
Court can be entertained in second appeal as the point 
goes to liie root of the matter and is one of juiisdiction 
and as an appeal would lie to the commissioner if a suit 
were filed in the Revenue Court. (Sulai man, C.f. and 
Banerji, /) SllRI KiSHAN I.AL Z' PlJAI SlNOH. 64 
A. 998= 141 I.C. 110 I.R. 1933 A. 46= 1932 A.L J. 
857=16 R.D. 564 = 13 L.R. 357 (Rev.) = A.I.R 1932 
All. 701. 

Appeal — New plea — Question of jurisdiction — 

If (an he raised for the ji^^st tmu. 

A (juestion of juriscliclion is a question of law', but it 
cannot always be allowed to be raised for the fir'^t time 
in appeal ; and an appellate Court should always be 
chary of entertaining points which are not sifted in the 
Court bilow'. (Alilter and Patterson, J/.) KaDU 
alias Kadir V. Sreematt Koleman IJiBi. 62 Cal. 
1088 = 16310 188 = 8 R.O. 726 = 61 C.L. J. 342 = 39 
C.W.N. 876. 

Appeal — New' plea —Question of jurisdiction — 

Objection to jurisdiction raised at late stage — Maintain- 
ability. See C. P. CODE, S. 21. 16 Pat. L.T. 103 = 
A.I.B. 1935 Pat. 160. 

Appeal — New plea — Question of law, 

A point of law can be taken for the first time in 
appeal even though it has not been taken in the written 
statement. (Baker and Shingne, //.) SaYAMMA 

Dattatraya V, Punamchand. 67 Bom. 678-147 
1.0.1096 = 6 R.P. 243 = 36 Bom. L.R. 850 = A. I.R. 
1933 Bom. 413. 

Appeal — New plea — Question of law. 

A question of law can certainly be raised by a Court 
for the first time in appeal. (Almond, A./.C.) AHMaD 
V. Acharaj Ram. 157 I.O. 953=8 R. Pesh. 44 = 
A.I.R. 1935 Pesh 113. 

Appeal— Neiv plea— Question of law. 

The plaintiff who sued for possession of certain pro- 
perty asked for mesne profits up to the date of the 
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institution of the suit but did not ask for mesne profits 
for the period till recovery of possession. He brought a 
second suit for mesne profits for this period. The defend- 
ant raised an objection under O. 2, R. 2 for the first 
time in appeal. 

//t’A/, that the question being one of pure law could 
be raised in appeal and that the suit was barred. 
{Mukeni and Sen, JJ.) GaNGA RAM MUTFSRA 

54 All 65 = 141 1.C. 676 (l)-I.R. 1933 All 67 = A.I 
B. 1932 All. 510. 

Appeal — New pica — Question of law — Facts 

alleged tn plaint — Plea of res judicata. 

It i.s not necessary for the plaintiff to do more in his 
plaint than set forth the facts on which he can rely for 
the application of a rule of law. It is open to him when 
he has pleaded the j)ropei facts to argue before the High 
Court in .ippeal that under a nile of law he is entitled to 
a certain finding. Plea of res judicata allowed to be 
raised. {Mukcfjt and Bcufut, J J j) RA\f Rekha 
MiSRA V. LAhLU Misiu. 53 All. 668-- I.R. 1931 All. 
676 -= 133 I C. 468 15 B.D. 322 -- 1931 A L J. 307 - 
A.I.R 1931 All. 462. 

Appeal — New plea — Question of public policy. 

It is undoiilitedly open to the appellate Cc^urt to rai^^e 
the question of public policy for the hrst time. (Almond, 
A./‘C.) Fa;?al Rahim 7^ xNur M ahomed 157 I.C. 
736 = 8 B. Pesh. 30=A IB. 1935 Pesh. 121. 

’'.‘ippeal —Nitv plea — Question of public policy — 
Plea of estoppel a/fectimp iui i^diction 

Per Hoys, J . — A new point can be taken when it is a 
mattei of public' polic'y. A plea of e‘'toppel affecting 
jurisdiction can be so taken, (Sulaiwan, A.CJ., Poys 
and Paneiji, //.) MaHARIR SjxN'OH :/ \ARAIN TkW- 

ARI. 64 A. 25- IB 1931 All. 812-134 I C. 236- 
1931 A.L.J. 716^- A.I.R. 1931 All. 490 (r.B,). 

• Ippi’t^^ — Ne7P pit a rat sed m i tply for first iimt — 
No permission to a r true. 

If .after the respondent’s counsel had finished his argu- 
ments, the counsel for appellant, while leplying, seeks 
permission to raise new [)oints on behalf of the appel- 
lant and the conn.sel for lespondent objects t{» their 
being raised even on payineait of costs, the permission 
should he refused to argue them for the first time in 
reply, (Suhiudar and Polio, k. A/.Cs^ Mt. CHUN- 
NiRAiz/ Giwdhari Lat.. .30 N.L R. 62 160 1.0,1007 
-7 R.N. 33- 16 N.L.J. 319 = A I.B. 1934 Nag. 1. 
Appial — New plea — Ktiit suit — Claim for addi- 
tional rent. 

Where there w as no claim for additional lent for 
excess area of which the tenant w.is in possession and 
tho Court refused to grant the .same, /ie/<f that the claim 
for additional rent could not be enteitained in appeal. 
(Snhrawardy and Costello, J J f) KUMAR PraTIVA 

Nath Roy 7/. Honomali Sarkar. IR. 1931 Cal. 
689 = 133 I.O. 661 - 36 O. W.N. 212 -AIR. 1931 Cal. 
565. 

Appeal — N e7o plea — Suit on basis of trust — De- 
nial of trust in appeal — Permissibility. 

Where the case had proceeded in the lower Court on 
the footing that a trust existed and that the defendants 
should be made liable as trustees, 

Held, that the appellant could not take up a new plea 
in appeal as to the existence of the tiust itself. (Maker ii 
and Guha, J/.) SaILENDRA NATH PaLIT z/. SYKD 
Hade Kaza Mane. 59 Cal 586 = I R. 1932 Cal. 326 
-137 I.C. 500 = 36 C.W.N. 193 = 64 C.L.J. 328 = 
A.I.R. 1932 Cal. 356. 

Appeal — Ne7V Point, 

A ground which is not taken in the lower Court nor 
even in the grounds of appeal cannot be raised at the 

O. D.— II— 164 
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j time of argument. (Currie,/,) H.azura SinGH v 
, Kish AN Singh. 149 10. 977 = 6 R.L. 773 = AIR 
: 1933 Lah. 447. 

: . Ippeal — Ne7a point of laiu, 

: A point of law may be taken at any time, provided 

I that for the decision of that point no fresh finding he 
^ necessary. If the facts admitted or if the findings of 
I the Court be enough for the decision of the point of 
j law', the appellate Court is bound to hear it and if 
necessary, give effect to it. 52 C. 408 (P C.); 1932 A 
’ !.. J. 182 and 706 (P.C.), Full.; 1930 A.L.J. 1601 
(F.HJ deemed no longer good law. (Mukerji and 
: y/.) Pakbuu Lat. v Padri. 6 R.A. 889 = 

, 149 I.C. 316=3 A.W.R. 611 = A I.R. 1934 All. 719. 

: Appeal — Ne7o point — Non joinder. 

In an appeal it was alLged that the suit was bad for 
non- joinder of parties as G . a member of a joint Hindu 
; family, to wine h the defendant'^ Irelonged had not been 
made a party to the suit. 'lire edijection W’as not raised 
at any previous stage of the litig.ition and was raised for 
the first time in appeal. 

Held, that the opposite party (plaintitf) could not be 
bound by the allegations ni.itle by the defendants and 
cannot be deprived of a decree merely because the 
defentlants allegetl that anotlier person, G, had some 
connection with the family and that the suit could not 
proceed in the absence of 6" and that the suit should fail 
for non- joinder of a necessary party. (Fazl Alt and 
Luby, JJ.) JiACHU Tanti V. Na'ihdni Singh. 159 
I.C. 716 = 8 R.P. 301 = A I B. 1935 Fat. 476. 

■ Appeal — Ne70 point — Point indicated tn plead- 

ing but iivt made subiect of issue or submitted to judg- 
ment of trial Court — I f can be raised in appeal, 

A Court of appeal should be very chary of entertain- 
ing an argument which has not been sifted in the 
Court below. A point which was indicated in the plead- 
ings but on wlrich no issue w'as joined or evidence let in 
and wdiich was not subjected to tlie judgment of the 
trial Court cannot be allowed to be raised for the first 
time in appeal. (Mitter and L> , N. Rau, J J.) Trai- 
LOKYA Nath Das v. Kknaram Das. 163 I.C. 663= 
9B.C. 61 = 61 C.L J.551. 

Appeal — Nc7o point — Point not arising on pieced- 

mgs or taken at hearing of suit— If lan be raised m 
appeal , 

A point, though good, which does not arise on the 
pleadings and which has not been taken in the written 
statement or raised in any way at the hearing of the 
suit, (annot be ur ged in appeal. A Court of appeal is not 
justified in exposing a party after he has obtained his 
decree to the brunt of anew attack of which he had 
never had notice during the hearing of the suit. (Proom- 
field and Miiillin, JJ.) SECRETARY OK STATE FOR 
India 7^ Vadavgir. 60 Bom. 42 = 160 I C 505 = 8 
R B. 258 = 37 Bom. L B. 931 = A.I.R. 1936 Bom. 19. 

Appeal — New point — Point not pressed in the 

trial Court— Right to urge. 

It is not a desirable practice that one or more points 
i should be taken in the trial Court and another point of 
' considerable importance and material gravity should be 
: kept in the background until the parties are before the 
I Court of appeal. But when the point has not been 
j abandoned, it is desirable that in the interests of justice 
I that the point shoukl be allowed to be argued in appeal. 

I (Costello and Lort WtUiams, JJ.) KATHERINE 
‘ StIFFLES V, CARR MaCKER IICH MARTIN. 164 I.O. 
732=9 R.C. 268 = 39 C.W.N. 174. 

! Appeal— Hew point — Validity of surrender by 

1 widjiv. 
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Where the validity of a deed of surrender is not 
challenged on a certain ground in the trial Court, the 
point cannot be raised for the first time in the appellate 
Court. {^Abdul Rashid^ /.) AMAR SinGH v, Inda. 
A.I.R. 1934 Lab. 988. 

“ ■' ' Appeal — Objection as to — Admissibility of evr 
dence — Certified copy admitted in trial Court without 
object ton. 

Where a certified copy of a document has been ad- 
mitted in evidence in the trial Court without objection, 
its admissibility cannot be challenged in the appellate 
Court. ^Din Mohammad, J.) MaNGAL Sain r-. MKHR 

Chand. A.I.R. 1936 Lab. 172. 

Appeal — Objection to admissibility of doc ume*ft — 

Document admit ttd to be genuine in trial Court — 
Effect, 

When a party admits the genuineness of a document, 
he is bound by his admission and cannot be allowed in 
appeal to go back upon it. But the question as regards 
the admissibility of the document is still open to him if 
there has been no contrary admission in express langu- 
age and no waiver. {Sulaiman, C. Young and 
/y.) Mr. NAIM A KHATUN v. HaSANT SINGH. 
66 All 766 = 6 R.A. 962 = 149 I.C. 781-3 A.W.R. 
629-1934 A.L J. 318 = A.I.R. 1934 All. 406 (F.B.). 

Appeal "Objection tha* document was not pro- 
perly provid. 

The question of proof is a question of procedure and 
the appellate Court cannot reject documents which are 
not inherently inadmissible and which are relevant on 
objection being taken that they were not properly prov- 
ed in the Court below, when no such objection was taken 
in that Court. {Bajpai, /.) AJODHYA PraSad DUBE 
Z/. Maharir. 159 1 0. 39 = 8 R.A. 380 = 1936 A.W R. 
196 = 1936 R.D. 88 = 1936 A.L. J. 401 = A.I.R. 1936 
All. 293. 

Appeal — Order vacated — Termination of conse- 
quential proceedings. 

When an order of a Court is vacated in appeal all 
the pioceedings taken in consequence of the vacated 
order fall to the ground. {Courtney-Terrell. C .J , and 
Mohammad Noor, /.) TOM SMITH v. Tata IKON 
AND Steel Co., LTO. I.R 1933 Pat. 228 = 144 I.O. 
309 = A.IR. 1933 Pat. 209. 

- - 'Appeal — Parties — Suit for sale on mortgage — 
Appeal by one defendant interested in one it im only — 
Other defendants not impleaded — Maintainability. 

In a suit for sale on a mortgage executed by the 
father of defendants 1 and 2, the other defendants were 
interested in the various items of the mortgaged 
property. The 8th defendant claimed to have purchased 
a portion of the hypotheca in an auction sale held in 
execution of a decree against defendants 1 and 2 and 
their father and others. The suit having been decreed, 
8th defendant appealed from the decree making only the 
plaintiff as a party respondent to the appeal and' with- 
out impleading the sons of the mortgagor (defendants 1 
and 2) or the other defendants. 

Held, the appeal was not incompetent and that the 
i^th defendant w^as entitled to prefer an appeal so far as 
the item with which he was concerned was sought to be 
exonerated from the decree, and that the other defend- 
ants need not be made parties, (^.inantakrishna Ayyar 
and Coniish, //.) SUBRAMANIA AYYAR V, SWAMI- 
natha Ayyar. 163 I.C 1013 = 7 R.M. 392 = 1934 
M.W.N. 321 = 40 L.W. 576-A.I.R. 1936 Mad. 121. 

""Appeal — Partition suit — Final decree in^^ 
Appeals by plain/t/fs and defendants — Abatement of one 
— If can be continued — If can be treated as memo* of 
cross-objections to the other appeal. 


PRACTICE-Appeal. 

From a final decree for partition two separate appeals 
were preferred, one by the defendants and another by 
the plaintiffs, each, however, relating to a different sub- 
ject-matter, t hough out of the same decree. The former 
having abated owing to non substitution of heirs on the 
death of one of the plaintiffs-respondents. 

Held, the two appeals could not be treated as forming 
one case, and in the absence of substitution of heirs the 
appeal by the defendants could not be continued along 
with the other appeal; nor could the former appeal be 
tieated as a memo, of cross-objections to the appeal by 
the plaintiffs, when the conditions required for the 
entertainment of cross-objections as laid down in the C. 
P. Code were not satisfied. (Mukerjt and S. K, Chose, 
//.) Jnanendra Nath Bera v. Bijoy Kumar 
Addya. 62 O.L.J. 139. 

Appeal — Presentation — Rule regarding. 

An appellant is entitled to present an appeal during 
the hours that the Courts are open. As a matter of 
convenience both for Courts and for Counsel it is custo- 
mary for appeals to hd presented at certain fixed hours. 
But if an appellant is unable to present his appeal at the 
hour fixed he would not be debarred from presenting it 
during the time that the Court is open, \oppenheim , 
S*M. and Knox, J. M.) GOVIND NaTH v. BaDRI 
Kohar. 16 R.D. 166 = 13 LR. 119 (2) (Rev.). 

Appeal — Presentation — V akalatnama — Omission 

to fill in particulars — Corrci tion out of time — Validity 
of presentation. 

The counsel who presented an appeal had a power of 
attorney from the party but his name had not been en- 
tered in it nor was it specified in the heading for which 
of the parties the counsel appeared The power-of-at- 
torney was however signed both by counsel and the party. 
The defect was pointed out to the counsel and was 
rectified by him but after the period for filing an appeal 
had expired. 

Held, that the omission regarding proper authorisation 
was merely accidental, that it'did not invalidate his acts 
and that the appeal should be deemed to have been 
properly filed on its first presentation. 19 I.C. 674, Not 
Foil. Oai Lai, /.) MANGAL SiNGH v, BABU SiNGH. 
I.B. 1931 Lah. 882-= 134 I. C. 114-33 P.L.B. 74 = 
A.I.R. 1932 Lah. 134. 

. — Appeal — Printing of record — Omission to print 

important document — Dismissal of appeal. 

Where in a suit on a contract the appellant omitted 
to print the document which contained the contract bet- 
ween the parties, held, that the appeal might be dismis- 
sed on that ground alone. 27 P.L.R 301 and 48 A. 
8l5, Ref. to. {^Broadway and Johnstone, //.) GUR- 
dit Singh v. Secretary of State. I.R. 1931 
Lah. 340 = 130 I.C. 772= A.I.R. 1931 Lah. 347. 

■ — Appeal — Propriety — Decree capable of amend- 

ment. 

Where the Court can amend the decree, the proper 
course is to apply for amendment and not to appeal. 
Omission to appeal does not bar an application for 
amendment. 25 W.R. 63 and 1927 Kang. 57, Appr. 
{Kasim Ali and Henderson, JJ.) HeMANTA KuMAR 
Ghose V. RAJENDRA MONDAL. 63 Cal. 181 = 168 I. 
C. 436 = 8 R.0. 186 = 62 0 L. J. 79 = 39 0. W.N. 1296 = 
A.I.R. 1935 Cal. 619. 

Appeal — Reversal of trial courTs judgment — 

Cogent reasons necessary. 

In the absence of cogent reasons the appellate court 
will not reverse the judgment of the trial Court, {Addi- 
son and Hilton, JJ.) KEHAR SiNGH v. SurJAN 

Singh. I.R. 1932 Lah. 337 = 137 I.O. 301 = 33 P.L. 
R. 41. 
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1 PBACTICE— Appellate Court. 

I Appearance of party. 

j --Appearance of party — Order for — Non service — 

I Issue of warrant of arrest and imprisonment— > Legality . 

In a civil suit the question was raised whether plain* 
tiff was the daughter of defendants. On an application 
by certain other plaintiffs the Court ordered the produc- 
tion of the alleged mother for medical examination. The 
other defendants were asked to be present to watch the 
medical examination. The party not having appeared 
on the dates fixed, the Judge issued warrants of arrest on 
I the alleged father and mother. The process could not 
j be served as the house was locked and the Court there- 
j upon issued warrants of arrest and sent them to the 
civil prison. 

that the procedure adopted was wholly illegal 
■ and highhanded. The Court has no power to arrest any 
* person or send him to jail forthwith without any proper 
' trial. {Sulatman and Niamatullak^ / J-) PADAKATH 
I Tewari V. nuLHiN Tapesha Kueri. I. B. 1932 All. 
1 191 = 1361.0.867-1932 A.L.J. 221= A. LB. 1932 
! All. 524. 


7BA0TICB -Appeal. 

• A ppeal — Right to — Judgment, 

There can be no appeal against a mere judgment. An 
appeal is competent if and when a decree is passed. 
(^Hilton, /.) Fazal Karim v, Des raj. 36 P.L.R. 
471. 

——Appeal — Right to — Person being party in first 
Court but not in appeal — Right to prefer second appeal. 
Where one of the parties to a suit is no party to the 
first appeal it is not competent for the defendants or 
plaintiffs who are not parties to the appeal in the Court 
below to file a second appeal. To permit such an appeal 
would really amount in effect to permitting an appeal 
against the decree of the trial Judge. (^Banerit and 
d^ing, //.) RAGHULAL v, ARJUN SlNGH. 1931 A. 

L. J. 271 = 132 I.O. 205 = A.I.R. 1931 All. 766 (2). 

Appeal — Right to — Person not party to action. 

See C. P. Code, S. 92. 14 Pat. 236; 

——Appeal — Right to — Test — Form of order or subs- 
lance. 

When a Judge purports to act under an order which is 
appealable, an appeal lies, even though he ought to have 
acted on some other order which is not appealable. No i 
doubt in considering whether an appeal is admissible the ' 
‘Court always looks to the substance rather than the ! 
form of the order so as not to deny a party his right of j 
appeal. But it would be very dangerous to deny a party | 
the right of appeal on the ground that only the substance 
and not the form has to be looked into. (^Jarkson and 
Buttery //.) RAMAN NAMBYAR v, RaYIRAM NAMAN. 
67 Mad. 777=1501.0. 98 = 1934 M.W.N. 412 = 6R. 

M. 692 = 39L.W. 738=A.I.R. 1934 Mad. 484 = 67 
M.L.J. 43. 


• A ppearance of party^Party having knowledge — 

Duty to appear. 

It is the duty of a party who has certain facts relating 
to his case within his personal knowledge, to appear be- 
fore the Court at a very early stage of ihe case as a 
witness and to give evidence relating to those facts and 
submit himself to cross-examination by the other side. 
(Broadway aad Agha I/aidar, J J,) MAHOMED A HT- 

ram Ullah Khan z/. Delhi motor and Furni- 
ture WORKS. I. R. 1932 Lah. 616 =-139 I.O. 712= 
33 P.L.R. 906 = A.I.R. 1933 Lah. 243. 


—Appeal — Right to — When exists, 

A right of appeal cannot be assumed to exist in every 
matter coming under the consideration of a Judge ; such ' 
right must be given by statute or by some authority I 
equivalent to a statute. (Wort and James y J J.) SHAH i 

Zahirul IIaouez/. Syed Rashid Ahmad. 14 Pat. ; 
236 = 167 1.0. 477 = A.I.R. 1936 Pat. 261. 

—‘Appeal — Trial Court accepting plea not spec tjii.al- \ 
ly raised — Interference. 

The plaintiff who wei e reversioners sued to set aside j 
certain alienations on the ground that thealienois had ' 
no title to the property and that the sales were fictitious | 
and without consideration. The trial Court held that j 
the land was not ancestral but decreed the suit on the ' 
ground that the alienors vrere incompetent to effect the [ 
transfer. On appeal the District Judge held that the i 
suit should have been thrown out on the simple ground , 
that the land was not ancestral. j 

Held, that if the District Judge considered that the 
plaint did not expressly profess to attack the alienations 
on the ground of incompetency of the so called alienors, 
then he should have allowed an amendment of the j 
plaint and remanded the suit for re- trial as he had | 
found that the defendants had been taken unawares as 
to the nature of the suit as found by the trial Judge, i 
specially in view of the fact that the trial Judge under- > 
stood the suit to be of that description and the plaintiff ' 
asserted it to be such. (Jai Laly J,'\ GhULAM Khan I 
V. Ahmad Khan. 6 R.L. 397 = 147 I.O. 491 = A I.R. 
1934 Lah. 196(2). | 

Appeal —V akalatnama — Irregularity in cxecU’ j 
Hon — Effect, 

An appeal would not be vitiated by the fact that the 
pleader who filed it had been authorised by his brother 
on his behalf and not by himself. (Drake Brockmany 
S, Af, and HolmeSy J, M,) BaL KiSHORE SINGH z/. 
Rahimullah Sheikh. 16 L.R. 69 (Rev.)=18R. 

D. 66. I 


Appellate Court. 

See also (1) APPEAL— PRACTICE. 

(2) Practice— Subsequent events. 

Appellate Court — Duty to consider evidence and 

record independent findings, 

A Couit of first appeal, as the final authority on ques- 
tions of fact, must carefully weigh the evidence and 
asb-ess it and comes to independent findings of its owm. 
It is not sufficient for it to report the findings of the 
trial Court. (Oppenhemiy S,M, and Drake BrochnaUy 
J,M') Bansbahadur DaSS V, Mahdei. 18R.D. 
661 = 16 L.R. 71 (Rev.). 

—Appellate Court — Duty of — De^i ion on all points 
rat red. 

When several question's are raised by the memoran- 
dum of appeal, the Court of Appeal should.not ordinarily 
dispose of the appeal by dealing wdth one of them, 
leaving the other questions at issue betw’^een the parties 
undecided. Fragmentary decisions of this character are 
most inconvenient and tend to delay the administration 
of justice. (Sir George Lowndes.) SeTH NANHELAL 
Umuao Singh. 68 LA. 60 = I.R. 1931 P.C. 94 = 27 

N.L.R. 95 = 33 LW. 449 = 1931 M.W.N. 281 = 1931 
A.L J. 257 = 8 O.W.N, 585 = 1301.0. 686 = 83 Bom. 
L R. 450 = 63 O.L. J. 187 = 14 O.L. J. 383 = 14 N.L. J. 
28 = 36 O.W.N. 381 = A.I.R. 1931 P.O. 33 = 60 M L. 
J. 423 (P.O.). 

—Appellate Court — Findings of trial Judge, 
Where the Assistant Sessions Judge who had the 
advantage of seeing and hearing the witnesses was satis- 
fied that they were telling the truth and no important 
discrepancies between thek depositions were pointed out 
on appeal. 

Heldy the findings of the Assistant Sessions Judge 
should be accepted. (Saunders and Luby, J J,) IBRAHIM 
V, Emperor. 163 1.0. 466 = 7 E.P. 341 = 36 Or.L. J. 
348 = 1986 Or.O. 208=A.I.B. 1935 Pat. 96. 
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PRACTICE—Appellate Court. 

Appellate Court — P'resh evidence— Power of 

Court to a<imit — Limit to. See C. P. COUK, O. 41, R. 27. 

18 R D. 665. 

Appellate Court — Interference — Admission of 

inadmis-xiMe document for collateral purpose and not for j 
basing main finding — If vitiates judgment. See LVI- i 
DENCE—IxMPKOPKR ADMISSION OF. 156 I.C. 15 (1) j 
-=AI.R. 1935 Lah.560. | 

Appellate Court — Interference — Appreciation of j 

evidence. See APPEAL — Pk ACT ICE — APPELLATE l 
COURT. 38C.W.N. 438 = A.I.E. 1934 Cal. 520. ! 

Appellate Court — Interference — Appreciation of i 

evidence— Credibility of witne.ss— ( Ipinion of trial Judge ' 
not to be differed from, without convincing reastnis. See I 
Appeal— Praci ICE— appellate Couri. 134 I.C. ; 
321 -AIR. 1931 PC. 265 fP.C ). 

Appellate Court — Inter fercncc— Appreciation of | 

evidence — Question of fad — IVhen justipcd. 

In a case wheie there is a simple question of fact 
involved, the appellate Court cannot diffei from the 
view taken Ijy tht' tiial Court which has heard and seen 
the witnesses, unless there is something to show that the 
tiial Court has not weighed the evidence faiily and pro- 
perly. {Sutdiman,C , J.and Jlennet, /.) MaHENDRA 
Singh v. .^h ankar Dayal Singh. 8R A. 525^ 
1935 RD 567-1935 A.W.R. 1422-159 I C. 903- 
A.I R. 1936 All. 124. 

Appillate Court — Interference — Credibility of 

701 1 nesses — Opinion of tiial Court. 

It is dangerous for an appellate Court to differ from ' 
an original Court on the question of the credibility of 
witnesses and base its opposite decision on mere inference j 
from the statements which the witnesses are recorded to ; 
have made which an appellate Couit cannot make with | 
such certitude as can the Court which originally heard ; 
the witnesses. {Matkney, J.) DAW MlN HaW r^. A.V. , 
P. L. N. Chkttyar Firm 155 IC. 511 = 7 R R. 347 | 
-A.I R. 1935 Rang. 39. 1 

Appellate Court — Interf erenee — Dettsion of trial 

Couit on question of fait. 

It is uridc''irable to interfere with the findings of fact 
of the trial Judge wdio sees and hears the witnesses and 
has an opportunity (jf noting their demeanour especial- 
ly in cases wheie the issue is simple and depends upon 
the Cl edit which attaches to one or the other of conflict- 
ing witnesses. Nor should his pronouncements with 
lespc’Ct to their credibility be put aside on a mere 
calculation of probabilities by the Court of Appeal. ; 
(AW and Smith, J J.) ABDUL BARI KhAN z/ NaSIR j 
Ahmad Khan. 150 10 330 = 6 R.O, 635 = 10 O.W. i 
N. 201 = A I R. 1933 Oudh 142. 

Appellate Court — Interference — Discretionary | 

relief — Grant of declaration under S. 42, Specific Relief j 
Act — When to bo reveised. See SPECIFIC RELIEF ACT, | 
S. 42. 16 Pat.L.T. 236 = A I.R. 1936 Pat. 266. I 

Appi, Hate Court — Inter fe* cncc — Findiidt of fact, i 

An Appellate ('ourt will not be justified in interfering ' 
with the hndings of fact arrived at by a trial Court upon j 
the evidence, except for every strong reasons, {A/ya ffu ' 
and Ba»uley, f J.) Ma HLA KHIN v U KHIN MaUNG 

U. 154 I.C. 535 = 7 R.R. 310 = A.I.R. 1935 Rang. 30. I 

'Appellate Court — I nterf erenee — Finding of fact. 

Accoriling to well established rules great regard is to 
be paid to the findings of a Judge w’ho has decided 
maltei>, of fact deposed to by witnesses at the trial be- 
fore him On appeal the whole case including the 
facts is no doubt within the juiisdiction of the appellate 
Court. But generally speaking it is undesirable to inter- 
fere with the findings of fact of the trial Judge who sees 
and hears the witnesse.s and has had an opportunity of 


PRACTICE—Appellate Court. 

noting their demeanour especially in cases where the 
is.sue is simple and depends on the credibility which 
attaches to one or other of conflicting witnesses. {Raza 
and Smith, J/.) CHOTEY LaL v. IVlAHOMED AHMaD 
A li K h AN. 8 Luck. 316 = 6 I.R ( Oudh) 27 = 144 I.O. 
983 = 10 O.WN. 173 = A.I.R. 1933 Oudh 128. 

Appellate Court — Interference — Finding of fact. 

The finding of the trial Court as to the credibility of 
the witnesses, whom it had the advantage of seeing in 
the v\itness-box, cannot be lightly disturbed. {Kisch and 
Baipat, J/.) BaRKAT ULLAH v. NISAR HUSAIN. 
1935 A.W R. 1197. 

Appellate Couit — Interference — Finding of fact. 

It is true that the whole case including the facts is 
within the juiisdiction of the appellate Couit but gene- 
rally speaking it is undesirable to interfere with the find- 
ings of fart of the tiial Judge who sees and hears the 
witnes>es and has the oppoitunity of noting the demean- 
oui . e-pecially in cases where the issue is simple and 
depends on credit which attaches to one or other set 
I of conflicting witnc'-se''. Nor should his pronouncement 
I with le^pec t to credibility be set aside on a mere calcula 
tion of probabilities by a Court of Appeal. Finding as 
to identity i f paitie-. based on alleged similarity affirmed. 
{^Risheshwar Nath and Nanavutty, J J f) AnaND 

! Bahadur Singh zc deputy commissioner, Bara- 
' banki. I.R. 1933 Oudh 184- 10 O.W.N. 412= 143 
i I.C. 568- A.I R. 1933 Oudh 242. 

Appellate Court — Interference with findings of 

fact. 

The Courts of appeal should be most reluctant to re- 
verse findings of fact, more especially when the trial 
Court has had an opportunity of seeing the witnesses and 
the case requires the expiession of opinion as to the 
cretlibility of the witne'^'-es called. {Couitncy Terrell, 
C.J. and Kiilwant Sahay, /.) BaLGORIND Jha v. LOR- 
NATHjHA. 6 RP. 483 = 148 I.C. 498 (1)=A.I.R. 
1934 Pat. 30. 

Appellate Court — Intt rfci ence — Ft ndtng of fact 

— Rules applicable. 

According to well-cstabli'-hed rules, great regard 
.should tie paid to the findings of a Jiulge who has decid- 
ed matteis of fact deposed to by witnes es at the trial be- 
foie him. On appeal the whole case including the facts 
aie no doubt before the jurisdiction of the appellate 
Court But generally speaking it is undesirable to inter- 
fere with the findings of fai t of the tiial Judge who sees 
and heais the witnesses and has an opportunity of 
noting their demeanour especially in cases where the 
issue IS simple and depends upon the credibility which 
attaches to one or other of conflicting witnesses. (^Raza 
and Smith, J /.) KajESHAR BaLI v. HaR KiSHEN 
B\ll 150 IC 346 = 6 R O. 639 = 10 O.W.N. 147 = 
A.I R. 1933 Oudh 170 (2). 

■ ■ — -^ A ppellate Court — Interference — Order as to costs 
— Discretion of Court. 

It is a well-established rule that an appellate Court 
will not interfere wnth the low'er Court’s discretion in the 
matter of costs unless there is any question of principle 
involved . ( V aradachanar and Stodart. J J ) MUTH I A 
CHE'ITIARe/. RAMAMOORTHI. 159 I.C 867 = 8 R.M. 
674 = 42 L W. 802 = A IR. 1936 Mad. 1072 = 69 M.L. 
J. 841. 

——^ppellate Court — Interference — Order as to costs 
— Power of appellate (^ourt to interfere. See COSTS — 
Principles. 158 I.O. 1023= A.I.R. 1935 Mad. 874. 

Appellate Court— Interference— Orders passed 

j during trial — Order relating to substituted service — 
1 Legality of, if can be considered , 
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PRACTICE— Appellate Courtl 

On appeal the whole case is before the appellate Court 
and it is within it*, powers to examine the legality as 
well as the propriety of all orders passed in the course of 
the trial including those relating to service of the defend- ! 
ants, passed by the trial Court. The appellate Court i 
will, of course, be slow to inteifere in matters which 
were witliin the discretion of the tiial Courts, but theie 
is no provision of law which bars its juristliction to 
consider them. In a matter like this, it is not possible 
to lay down any hard and fast rule as to when and 
under what circumstances the appellate Court ought to 
interfere. It is fm the Court in each case to determine 
on its peculiar facts whether substituted service had or 
had not been properly ordered. {Tek C/t.irtii, /.) Man* 
GAT Ram Nanak Chand zj. Ram Rachhpal Shiv 
Nath Rai. 158 I C. 92- A.I.R. 1935 Lah. 169. 

. Ippellatc Court — Ncio czse — Pha of riUAs^ton 
not ri 2 i%€(l at any stage of the case — Finiting of rescission 
by appellate Court — Impropriety. 

(Certain properties were purchased Ijy R in December 
1921. One, M, alleged that the vendors of R had agreed 
to sell the very properties to him in June 1921. R, in 
his written statement, alleged prior contract in M.iy 
1921. The High Couit found that the owners had con- 
tracted to sell the properties to AMn May 1921, but this 
contract w'as rescinded l)y mutual consent. Neither in the 
plaint nor in the whole course of the proceedings was 
there any statement by M of the plea of rescission. No 
question was asked of A’V witnesses as to whethei the 
contract in May 1921 had been rescinfled by mutuil 
consent. Rven in the memorandum of appeal to the 
High ('ourt there was no indication of any such conten- 
tion. 

HeLf that the High Court's judgment i.ould not be 
supported. (^Lord Sahoe^en.') R A(vM UN aNDAN RaM 
Sahu 7^ Ramsunder l)\s. 137 I C 332=- I.R. 1932 
P.C. 177- A I E. 1931 P C. 309 (P.C.). 

'•Appellate Court — Question of fait no^ raised 

before- Investigation of. i 

Thougii the appellate Court will be reluctant to inves \ 
tigate facts fcjr the first time in appeal yet there is noth 
ing in law to prevent such fa' Ls being investigated when 
the interests of justi(*e so reijuire. {.l/acphers >n and '■ 
Fazl All, //.) SHESliAlYEK RAIAMANNAK AIYAK V. 
M A DA N MO H AN P ATN AIK. 11 Pat 5 13 I.R . 1932 
Pat. 259 139 I.O 843-13 Pat L.T. 623 -A.I.R. 
1932 Pat. 286. 

Appellate Court — Question of fact not raised in 

first Conn. 

It is not usual for the appellate Court to investigate an 
allegation of fact which either was not made before the 
Court of first instance or which that Court w'as not invit- 
ed to examine. art and Fazl .4li^ / /.) SRI CHAN- 
DRA CHUR DEO z/. Mr, Shyam Kumari. 11 Pat. 
445 = 1 R 1932 Pat. 229 -139 I.C. 397-13 Pat. L. 
T. 719 - A.I.R. 1932 Pat. 261. 

Ippellatc Court — Relief — Obstruction to easement 
— Lozver Court ordering injunction and restoration of 
status quo — Inter t crenee. 

Where in a case of obstruction of an easement of 
light and air into a kitchen the lower Couit granted in- 
junction and also directed restoration of the former 
conditions so that the easement may be enjoyed. 

that the discretion of the lower court that in- 
junction and not damages was tlie proper remedy need 
not be interfered with. (^Rankin, C.J. and Pearson, J.) 
JOTiNDRA Mohan Mittkr v. Prohodh Kumar 
Dutt. 69 Oil. 260-138 I C. 193-IR. 1932 Cal. 
434 = 36 O.W.N. 963 -A.I.R. 1932 Cal. 249. 


PRAOTICE-Commission. 

" Appellate Court — Relief — Suit premature in 
inception 

No doubt it is competent to the appellate Court to 
decree a suit which is premature in its inception but is 
Competent at the date of the appeal. J?at in exercising 
this iliscrelion the Court must be guided by one very 
clear principle, 772 ., that no injustice should be done to 
the defendants. ^Headey, C.J. and King, J.) l)AMO- 
DARAN NAIR p . ACHUTHAN NaIR. 1935 M W N. 
193-41 L.W. 318 -157 I.C. 1040 -A.I.R. 1936 Mad. 
190 -68 ML.J. 648. 

Appel I ate Court — Scrutiny of evidence. 

Per Biicklaud, J. — It is lujt the duty of an appellate 
Court by its ju/!gment to scrutinise the evidence with 
the same el iboration of detail as is to .be cwpected from 
a Couit of first inst nice. (/>// kland, J ) ShobhaRANI 
D ATT a 7/. San DOS H Kumar liAKSHr. 61 Cal 366 - 
152 I.C. 597 7 R.C. 302 - A.IR. 1934 Cal 633. 
Attorney. 

Attorney —Appearance for limited purpose — 

Validity. 

Phere is no WMnant either under the Civil I'locedure 
Code, or the High Cvjurt Rnle.> or the prac'tice of the 
Couit, for an Attorney of the High Court to file an 
appearance for a limitefl luii [lose only in an ordinary 
cause iindei the O! iginal civil jiirisdictiori of the High 
Court. (.V/zca, y.) KODOOMAL JeTHANaND v. Hira- 
NAND ViSHiNDAS. 154 I C. 159 7 R.B- 286 - 36 
B.om LR. 987 -A.IR 1934 Bom. 450. 

Attorney— Right of parly to change— Attorney's 

rights regarding unpaid c()st«. See I.KGAL PraGTI- 
i ION ER — Attorney. 35 Bom. LR. 298 - a IR 
1933 Bom. 182. 

Benami transaction. 

\\tx\2i\w\ transaction— Rmht of parties to plead 

and pr >7'e — Intention to tut dishonestly. 

Theie is nothing to prevent a party fiom alleging that 
a particular tran.saction entered into in the name of 
another w'as for his own benefit in the absence of any 
rule ot 1 i\v which precludes him from being heard to say 
that he intended to act dishonestly. In the case of a 
benami transaction, unless the object of the transaction 
is fraudulent and succeeds, the p.lrlie^ can piove their 
actual intentions. {Remfcy, /.) In the leoods of 

Tarunkumar Ghosh. 62 Cal. 114 -157 IC. 976 
-AIR 1935 Cal. 509. 

Civil and criminal cases. 

Civil and criminal cases— .Same point raised— 

Stayof criminal case. Ste CRIMINAL Trial— Stay OF 
Criminal Proceedings. AIR. 1932 Nag. 86. 

Civil and criminal ('ases— Slay of ciiminal case 

pending decision of civil case — Rule as to. S^e CriMI- 

N/^L Trial — Stay of Criminal Proceedings 

A I.R 1933 Lah. 37. 

Commission. 

See also C.P. CODE, (L 26. 

Commission — Kvirlence taken on — Mode of admis- 
sion. See F:viI)ENCE— COMMLSSION EVIDENCE. A.I. 
R. 1933 Cal. 412. 

Commission — Issue of — Application made after 

conrluston of hearing. 

After the hearing of the case had come to an end in 
; the trial Court, when nothing remained but to hear 
aiguments, the defendants applied for the issue of a 
, I'ommission to examine the state of the works for pro- 
; te< tion and irrigation in the village, but the Judge 
; rejected the application as made too late. 

Held, that it could not be said that the discretion of 
j trial Court was wrongly exercised when the application 
I for issue of commission was made at so late a stage. 
I iMaepkerson, James and Varma, J J.) RaMBRICH 
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PBACTIOE— Commission. 

Lal V. Syed Mohammad. 154 I.O. 863 ~ 7 E.P. 491 
(2)- 16 Pat. L.T. 342=A.I.R. 1936 Pat. 66. 

Commtsston— Malabar Court s--lmprovement 

cases, . . r 

The piactice of Courts in the Malabar District of 
issuing several commissions in succession and arriving 
at valuations regarding the compen.sation to tenants 
from the several reports is to be condemned. {Waller 
and Krishfian Paudalai, //.) CUNJUNNI NaIR v. 

ACHUTA Menon. 66 Mad. 666 = I.E. 1932 Mad. 
512 = 138 I.C. 114 = 1932 M.W.N. 66 = 36 L.W. 614 
=A.I.E. 1932 Mad. 482 = 62 M.L.J. 629. 

Contempt proceedings. 

——Contempt proceedings — Rule ntsi — Need for set- 
ting out grounds of charge — Insufficient grounds — Duty 
of Court to discharge rule. See CONTEMPT. 35 C.W. 
N. 1267. 

Conversion. 

ConverMon — Appeal barred — cronversion into 

revision applii ation —Propriety. See C. P. CODE. S. llS. 
A I.E. 1935 Pat. 177. 

-Conversion -Appeal barred — Pcrwer to treat as 

cross-obiectwi, 

A time- ban ed appeal may be converted into a cross- 
objection while the appeal of the opposite party is 
pending {Hilton, J.) MihaN SinOH v. TilAK Ram. 
16 Lah! 641 = 6 E.L. 846 = 160 I.C. 273 = 36 P.L.E. 
67 = A.I.R. 1934 Lah. 273. 

Conversion — Appeal — Conversion into revision 

-^Appeal against order granting rtviezv. 

Where an ordinary appeal does not lie against an 
order granting review in view of the restrictive provi- 
sions of O. 47, R. 7, C. P. Code, the Court has power 
to treat the petition of appeal as a revision. {Agha 
Haidar, /.) jAN MOHAMMAD z/. AMOLAK RAM. 161 
I.C. 766 = 8 R.L. 798 = 37P.LE. 387 = A. I.E. 1936 
Lah. 301. 

Conversion — Appeal — Conversion into revision 

petition and 

Court has power to treat an appeal as a petition in 
revision and to treat a petition in revision as an appeal 
if necessary for the ends of justice. 48 I C. 779, Foil. 
(Rowland, /.) RAM DaSS v, BHAGWAT NaKAIN 

Singh. I.E. 1931 Pat. 213 = 131 I.C. 633 = 12 Pat. 
L.T. 505 = A I.E. 1931 Pat. 97. 

Convirsion — Appeal —Conversion into revision — 

Pcnvers of High Court, 

Where an appeal is not mviintainable it is open to the 
High Court to treat the memorandum of appeal as an 
application for revision and grant relief, (fiuha and 
//.) Khokshed Ali Bepari z/. PROBHAT 
CHANDRA Das. 6 I.E. (Cal.) 78 (2) = 146 I.C. 183= 
37 C.W.N. 190=A.I E. 1933 Cal. 496. 

Conversion — Suit — Application under C,P.Code, 

S, 47. 

Where a party to suit filed in a Small Cause Court 
objects to an attachment made in execution of the 
decree taken in the Small Cause Court itself and such 
objection is dismissed and the objector files a declara 
toiy suit in a MunsiPs Court, the suit must be dismissed 
and the Munsif’s Court cannot treat the suit as a peti- 
tion under S. 47 as such an application can be made 
only in execution procceedings in the Small Cause Court. 
(Kendall, /.) PaDAM PRASAD V. SAMBHU DaYAL. 
153 1 C. 861 =7 E A. 641 = A.l E. 1934 All. 699. 

- Conversion — Suit — Lozocr Court altering ihar- 

acter of suit — Interference in rroision. 

Where a suit for recovery of a specific sum of money 
alleged to have been acknowledged to be due to the plain- 
tiff on a particular date after a dissolution of the part- 


PEACTICB— Costs. 

nership, has been converted by the lower Court into a 
suit for dissolution of partnership and for an account, 
the High Court can interfere in its exercise of its power 
of revision, (Mahomed Noor and Saunders, JJ.) 

Paras Das v. Premchand. 169 I.O. 686 = 8 E,P. 
300 = A.I.E. 1936 Pat. 466. 

Costs. 

Costs — Administration suit — Principles. See 

Administration-Suit for General Adminis- 
tration OF WHOLE Estate. 37 Bom. L.E. 67 = 
A.I.E. 1936 Bom. 178. 

Costs — Advocate-General appearing in support of 

bequest in favour of charity under a will — Costs of — 
Order for — Power of Court, 

Where the Advocate- General appears to support a 
bequest under a will in favour of a charity, the Court 
can properly order his costs as between attorney and 
client to be paid out of the estate. (Blaikwell, /.) 
IIARI Lalz/. Bai Manjoola. 160 I.C. 194 = 8 E.B. 
249 = 37 Bom. LR. 901 = A LE. 1936 Bom. 13. 

Costs — Appellant succeeding on point which 

could have been rectified by lower Court. 

Where an appellant succeeds only on a point which 
could have been rectified by an application to the 
lower Court for amendment of the decree but fails in 
the appeal, he must pay the costs of the respondent. 
(Dunkley, /,) Maung Ba KYWe v. Ma NYEIN. 166 
I.C. 234 = 7 R.R. 342= A.I.E. 1935 Rang. 24. 

Costs — Apportionment — Tzvo defendants appear- 

tng by same solicitor — Party appearing in different 
eapacities. 

Where two defendants appear already as receivers, one 
of them cannot appear separately in another capacity, 
such a? that of a partner. A person cannot appear in 
two different capacities by separate solicitois or separate 
counsel and claim costs in two capacities from the un- 
I successful party. In such a case, if one of the parties, 

' so appearing as receiver**, wishes to appear personally, 
he should sever from his co-receiver, and if he does not 
do so, his appearance separately must be tieated as a 
; nullity and the costs incurred by him in his personal 
capacity must be ignored in the taxation of costs- (Beau- 
mont, C.J. and Rangnekar, /.) IBRAHIM F. LaLJI v, 
Husseinbhoy a. Lalji. 168 I.C. 579 = 8 EB. 136 = 
37 Bom. L.R. 49 = A.I.E. 1935 Bom. 119. 

. . . Costs — Bill of costs — Taxation — Application 

made six years after disposal of suit — Delay due to gross 
negligence of party and Counsel — If can be excused. 

The right to recover costs in a proceeding was reserved 
till after the final disposal of the suit and tr e bill of 
costs was not presented within three months, as required 
by rules, of the disposal of the suit in appeal. The appli- 
cation for taxing of costs was made aftei six years of the 
appellate decree, the tlisgraceful delay being caused prin- 
cipally due to gross negligence on the party of the party 
to whom costs were awarded, and to that of his Counsel 
in not getting the costs taxed within a reasonable period. 

Held, the rule fixing three months' time for carrying 
in a bill of costs for taxation is a rule of practice which 
ought to be enforced. To excuse a departure from the 
rule in such circumstances as appear in the present case 
would be to put a premium on gross negligence and 
delay. To allow Counsers negligence as an excuse 
where a client has been content to sit down for six years 
under his lawyer deception w’ould be an altogether un- 
reasonable indulgence. (Beasley, C.J. and Cornish, Jf) 

Jamal noor Mahomed Sait v. Anandaraya 
Mudaliar & Co. 168 1.0. 646=8 E.M. 277 = 43 L. 
W. 701 = A.I.E. 1985 Mad. 791=60 M.L J. 483. 
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PBAOTIOE- Costs. 

'‘Costs — Btll of costS’ — Taxation — Taxing officer s 

discretion --Interference by Court, 

The Court is always aveise from interfering with the 
discretion exercised by the taxing officer, and particular- 
ly the Court will not interfere where the only question 
raised is a question of quantum. {McNair, J.) NemAI 
Chandra Dey v, Brojendra Nath. 159 I.C. 376 
-8 B.C. 306 = 40 O.W.N. 677=A.LE. 1936 Cal. 723. 
■" Costs — Common defence — Order for separate 

costs. 

Where the defence of two defendants is the same and 
one adopts the argument of the other, separate costs 
cannot be awarded. {Bisheshwar Nath and Nanavutty, 
J/,) Anand Bahadur Singh v. Deputy Commis- 
sioner, Barabanki. I.R. 1933 Oudh 184 = 143 I.C. 
568 = 10 O.W.N. 412=A.I.R. 1933 Oudh 242. 

Costs — Income-tax refereniC — Assessee successful 

— Right to recover deposit. 

All fiscal enactments must be construed in favour of 
the subject and it cannot be said that if an assessee has 
not been properly taxed and if he succeeds on a refer- 
ence in the High Court, yet he must lose a sum of 
Rs. 100 simply because the Income tax Officer has chos- 
en to make an assessment. {Mukerji and Bennet, JJf) 
RadHEY LaL BaLMaKUND. In re, 52 All. 991 = 1. 
R. 1931 All. 298-130 I.C. 634 = 1930 A.L J. 1548 = 
A.I.R. 1931 All. 23. 

C osts — / uteri ocutory orders — T axati on . 

According to the English practice in the King’s Bench 
Division as inherited from the Common I.aw Division 
costs aie not taxed till the termination of the action. 


PRACTICE-Costs. 

= 4 A.W.R. 1619 = 1934 A.L.J. 446= A.I.R. 1934 
All. 89. 

Costs —Mortgage suit — Nature of claim for costs. 

The costs in a mortgage suit are not like an award of 
damages but aie to be regarded as a liquidated amount 
capable of ascertainment. {Rankin, C.J, and Costello, 
J) pradyumnakumar MALLIK V, Gopendra 
Mallik. 60 Cal. 19 =I.R. 1933 Cal. 462 = 143 I.C. 
679-=A.I.R. 1933 Cal. 261. 

Costs — Order as — Dismissal of suit by trustee — 

j Liability of trustee for i osts. 

I Where the decree dismissing the trustee’s suit against 
I strangers directs him to pay the costs of the defendants 
j without stating that the costs should be paid out of the 
trust’s estate, the costs are executable personally against 
I the trustee. {Baipat, J,) HaR KishaN DaS v, 
j Parshotamanand Gir. 161 I.C. 962=7 R. A. 238 
I =1934 A.L.J. 226 = 3 A.W.R. 676=A.IJR. 1934 All. 
793. 

I Costs — Party found to be non- existent — Liability 

\ of solicitor filing case. 

Once a solicitor is on record, the opposing party is 
! entitled to look to him, if successful for his costs, if it 
' turned out that the so-called plaintiff is a non-existent 
' person. (Case-law discussed.) (^Beaumont, C.J. and 
i Rangnckar, J,) DHANRAJGIRJI v. PayNE & CO. 68 
Bom. 1 = 6 I.R. (Bom ) 101 = 145 I C. 641=36 Bom. 
L.R. 664 = A.I.R. 1933 Bom. 317. 

—Costs — Pleader’s fees — Actual payment necessary. 
See Allahabad High Court General Rules, 
CHAP. 21, R. 1. 64 All. 490 = A.I.R. 1932 All. 337. 


This practice did not apply to the orders of the Court of i 
Appeal. According to the Indian piactice a person to i 
whom costs have been awarded in inteilocutory applica- | 
tions has a choice between pioceeding with taxation and 
execution at once and leaving both taxation and execution I 
until after final determination of the suit. {Lort I 
Williams, /) DaULATRAJ v. KALICHARAN GHOSH. 
59 Cal. 1368 = 142 I.C. 76 = I.R. 1933 Cal. 222 = A.I. 
R. 1933 Cal. 19. 

Costs — Judicial separation — Decree obtained by 
husband , 

Where a decree of judicial separation is passed against 
the wife at the inst.ince of the husliand, the costs of the 
wife need not always come out of the husband, and the 
Court has a discretion in the matter, {Srivastava and 
Zia-iil Hasan., //.) AVIS KATHERINE NlBLETP v. 

Robert Howard Niblett. 10 Luck. 627=7 R.O. 
378 = 1531.0.751=1935 O.W.N. 103= A.I.R. 1935 
Oudh 133. 


'Costs — Pleader s fee — Fixing of — Courf s power 

to fix arbitrarily. 

In a suit involving an amount of over Rs. 5,000, which 
is partly contested and paitly non-contested, there is no 
justification in fixing the pleader’s fee arbitrarily at a 
low figure, such as Rs. 50 only. {Grille, /. Cl) 

1 Marotrao z/. Pasusao. 162 I.C. 848=8R.N. 288 
= 18N.L.J. 323. 

Costs — Pleader's fees — Value fixed for purposes 

of J urisdiction as basis. 

Where the plaintiff had valued the suit for purposes 
of jurisdiction at Rs. 21,000 and for purposes of Couit- 
fee at Rs. 3,132, 

Held, that in taxing the pleader’s fees tow’ards costs 
the value for purposes of jurisdiction should be taken 
I into account. {Raza and Smith, JJ.) RaJESHAR BaLI 
1 V. Har Kishen Bali. 150 I.C. 346 = 6 R.O. 639 = 

[ 10 O.W.N 147 = A.I.R. 1933 Oudh 170 (2). 


Costs — Maintenance claim — Partial fU( cess — j 

Proportionate costs. 

In a suit by a Hindu widow claiming maintenance, 
the fair order as to costs is to allow proportionate costs | 
to the plaintiff upon the relief granted. (Curgenven j 
and Sundaram C/ietty, //.) VeNKA'PARATNAMMA v. 

Seetaratnam. I.R. 1932 Mad. 629 = 138 I.C. 237 = 
36 L.W. 611=A.I.R. 1932 Mad. 408. 

~Costs — Mortgage suit — Appeal — Costs awarded 

to mortgagee decree-holder — Fjiforcement, 

No doubt ordinarily costs awarded to a mortgagee 
decree-holder in a mortgage suit or appeal, in the absence 
of any express direction to the contrary would be part 
of the mortgage amount decreed and would be a charge 
on the mortgaged property. But where costs are award- 
ed to the mortgagee in appeal by some defendants with- 
out any mention of other defendants, the defendants- 
appellants are liable to pay the costs of the appeal per- 
sonally. {Sulaiman, C. J. and Bajpai, /.) AZIZ 
Ahmad v. Riaz ul-Hasan. 1611.0.294=7 B.A. 132 


Costs — Solicitor s bill of costs — Carbon copy 

— Charge for — Same copy used in successive briefs. 
See Calcutta High Court Rules (Original 
Side), Ch. XXXVI, R. 91, Item 13. 62 Cal. 966. 
-Costs — Stay of execution. 

In the absence of special circumstances, the general 
rule is that the costs of an application for stay of exe- 
cution pending an appeal should be costs in the appeal. 
{Beaumont, C.J , Rangnckar and Nanavati, J J.) 

Yeshwant Kashinath V Genajee Venajee & Co. 
56 Bom. 276 = LB. 1932 Bom. 244 = 137 1.0. 376 (1) 
= 34 Bom.L.B. 230= A.I.B. 1932 Bom. 127 (F.B.). 

' '•Costs — Successful party directed to pay. 

Where an appeal became necessary only because of 
the successful party’s bad drafting of the plaint it is 
open to the Court to direct the successful party to pay 
the costs of the other side. {Addison and Agha Haidar, 
JJ.) LadhaRamz/. Viran Bai 13 Lah. 376= 
I.B, 1932 Lah. 683 = 139 I.C. 375=33 P.L.B. 424 = 
A.I.B. 1932 Lah. 462. 
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PEACTIOB— Costs. 

Costs — Suit for defamation — U nsustained plea of 

justificatton by successful defendant. 

In a defamation '?uit it is legitimate to consider the 
conduct of the defendant right up to the time of the ver- 
dict and an unsastained plea of lu'stification is a good 
ground for depriving a party of his costs though he 
succeeds on other pleas [Vtvian B^^se^ A. J. C.) 
MakhanlaLz/. Panchamlal. 152 1.0. 398 = 7 R. 
N. 101= 18 N.L J. 27-AI.R. 1934 Nag. 226. 

-Costs — Sail by next frieiul of minor — Dismissal 

— Order as to costs — Duty of Court. See MINOR — 
Next FRIEND. 59 Bom. 35-^36 Bom L.R. 1201 = 
A.IR. 1935 Bom. 112. 

Costs — Suit to recover — Maintainability. 

No suit lies for recovery of costs incurred in a former 
litigation between the parties. {Broidzvay and Addison^ 
jj.) Hafiz Abdullah Mangai. Sain. l3Lah. 
561 = 1 R 1932 Lah. 473 = 138 I.C. 392-33 P L.R. 
234 = A.I.R. 1932 Lah. 257. 

• Costs — Taxation — Fees of junior Counsel — 

Two thirds scale. 

It is a most undesirable practice for the taxing officer 
to assess the fees allowed to junior Counsel on the basis 
of market value of such Counsel. It is much safer that 
some sort of recognised scale should be adopted by the 
taxing officers. The most piactical rule is the rule one 
prevalent in English and Irish t'ourts, n imtly, to fix the 
fees of the junior ("ounsel ai cording to the two-thirds 
scale. Whether the profession in general adopt that 
rule or not is immaterial (AtW Will tarns ^ J ) If» re 
Gopalchandra SiNGHA. 58 Cal. 505=1 R. 1931 
Cal. 700 = 133 I.C. 572-1931 Cr 0. 675--AI.R. 
1931 Cal. 623. 

"(’osts — Taxation — Solicitor’* bill of costs — 

English practice — Applicability — Right to amend or 
.substitute bill — Disruption of Court — Costs — Disallow- 
ance of— Grounds for. See BOMBAY IIIGH COURT 
RUI.E.S (O. S.), R. 559. 37 Bom.L R. 39 = A.I.R. 1936 
Bom 150. 

('ost* — Travelling expenses of party giving 

evidence — Power of Court to award as costs. See C. P. 
CODE, O. 16 , R. 21. 68 M.L J. 203. 

Costs — Tivo defendants — Jiiignicnt not specifi- 
cally a^vardin'^ separate costs. 

Where the judgment does nut specifii'ally award 
separate costs to the two defendants, it cannot be taken 
to mean the aw’ard of separate costs to two defendants. 
The usual practice is to draw up decrees giving sepaiate 
costs only in those cases wdiere the judgments specifically 
award such separate ('osts. (^Dhaole^ /) JAGDISH 
PRASAD NARAVAN SINGH v. MaI'HURA PRASAD 
Singh. 154 I.C. 618 = 7 RP. 480 = A.IR. 1935, 
Pat. 41. 

Counterclaim. ' 

~>C on liter claim — Plea in mo f ns si I Courts — 

Maintainability — Sint on l<ase by lessee — Plea of undue \ 
influence and misrepresentation — Maintainability. 

In a suit instituted by a lessee, out of possession, on ■ 
the basis of a lease executed in his favour by the defen 
dant, the owmer of the property the Litter pleaded that ^ 
the deed of lease was obtained from him by undue 
iiifl-ience and misrepresentation and that the plaintiff ! 
should he non suited. I 

//. A/, that there w'as nothing to prevent a defendant j 
in a inofussil Court from raiding a defence of the nature ‘ 
of a conntff claim; that the defendant did not want to 1 
support his title as he was admittedly the owner of the 
property; that liis pUa only amounted to saying that he ! 
could not be driven out of possession of the property as j 
he had a better title than the plaintiff, the claim made i 


PRACTICE>-Duty of Counsel. 

I by the plaintiff being under an instrument which was 
voidable and whijh was obtained from him by undue 
influence and misrepresentation; and that consequently 
the defendant was not precluded from raising the said 
plea. (Pangnehar, y.) GOFAL BHAURAO v. JaGAN- 
nath Pandit. 69 Bom. 502 = 169 I C 213 - 8 R B. 
175 = 37 Bom.L.R. 471 = A.I.R. 1936 Bom. 326. 

■ . ■ , - " ^Counter-dai m — IVhtther can be set up in ntofussil 
Courts 

In the Mofussil Court a counter-claim is incompetent 
and the defendant must enforce any such claim by a 
separate suit. {Lord T hanker ton, ') CURRIMBHOI & 
CO., Ltd. V. Creet. 60 LA. 297 = 60 Cal. 980 = 67 
C.LJ. 264=1933 A L.J. 611 = IR. 1933 PC. 16 = 
141IC. 209 = 37 L W. 253--35BomLR 223 = 37 0. 
W N. 265 = 1933 M.W.N. 10 = A.I R. 1933 P.C. 29 = 
64 M.L J. 103 (P.C.). 

Criminal trial. 

Criminal trial . 

Every member of the public has a right to set the law 
! in motion by complaint. 7 S.L.R. 77 and 13 Bom 600, 

I Rel. on. {Wild^ J.C . and Milne^ A.J.Cl) M A HOMED 
; Rafio V. Emperor. 25 SLR. 9 = 1 R. 1931 Sind 
156-134 IC. 1004 = 33 Cr.L.J. 41- 1931 Cr.C. 734 
= A.IR. 1931 Sind 116. 

Delay. 

Delay — /effect of — Right to lemedies. 

' Delay, by itself, is not sufficient to deprive a party of 
his remedies, if such del.iy does not amount to waiver, 

' acquiescence or abandonment of his claim or has not 
created a corresponding 1 ight in his opponent on extin- 
guishment of hi* owTi. \ Milker and S.K , Chose, J J) 

Shivaprasad Singh 7/. prayag Kumari Debi^k. 
61 Cal. 711 = 154 IC 479 = 7 R.O. 459 = A.IR 1936 
Cal. 39. 

■ “ " Delay — Ignorance of law — Reason for delay — 
Pixcitse. 

Per Sulaiman^ J.~ -iMthongh ignorance of Luv is no 
excuse yet it may explain the reason why objection is 
taken at a belated stage. {Sul at man and Ntamatullah, 
//.) Sheo Tah \l Ramz/. Bineak Shukul. 53 
All 747-- 136 IC. 353 = I R. 1932 All. 177 = 1931 
A.L.J. 653 = A I.R. 1930 All. 689. 

Del ly — Inference. 

A plaintiff who sleeps over his rights cannot expect a 
I lawr Court to believe his story when he files his plaint 
' more than two decade* afier the alleged deception prac- 
tised upon the Court of Wards and claims relief on the 
I ground that the defendant defeated his rights by making 
some fraudulent represent.Uions to the Court of Wards. 
{Bisheshtvai Nath and Nanai'utty. //.) ANAND BAHA- 
DUR Singh zj. Deputy Commissioner, Barabanki. 
I R. 1933 Oudh 184 = 143 I.C. 568 = 10 O.W.N. 412 
= A.I.R. 1933 Oudh 242. 

Duty of Counsel. 

Duty of Counsel — F taming of issues. 

It is true that is the duty of the Court to frame 
issues which arise out of the pleadings of the parties, 
but it is also the duty of Counsel to get the proper 
issues framed. {Jai JmI and Skemp, JJ.') BadRUL 
Islam Ali Khan v. Mt. Ali Begum 16 Lah. 782 
= 158 10. 465 = 8 R.L. 251 = A.I.R. 1935 Lah. 251. 

■' '~Duty of Counsel — Inability to attend— Obit gation 
to return brief. 

It is an unwritten rule of the bar that where two 
Counsels have been briefed, one or other Counsel must 
return his brief in good time if there is a chance of 
neither being able to attend when the case is called on. 
33 Bom. 475, Ref. {Blackwell, /.) ABDULLABHAI 
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PBAOTICE—Duty of Court. i 

z/. ISABHAI. 1411.0. 402^ IE. 1933 Bom. 81 = 34 j 
Bom.L.B. 1425= A.IB. 1932 Bom. 634. 

Duty of Court. 

Duty of C curt. 

Court should not hold themselves fetteied by any in ' 
correct description or by any informality in procedure, | 
which can have no practical influence on tlie result. 24 1 
Bom. 135, Foil. (^Pollock, A./.C\) MT. CHANDRI v. i 
Hiralal. 29 N.L.R. 89 = 6 I.E. (Nag.) 4=144 I.C. j 
663 = A.I.E. 1933 Nag. 73. 

’‘Duty of Court — Appeal — Absence of pleader — > 


PEACTICB-Duty of Court. 

according to one’s conception, the law should have been. 
{Iqbal Ahmad and Ktsch, //.) LaLTA PraSAD v 
Gajadhar Shukul. 66 All. 283 = 149 IC 181 = 
6 E.A. 852 = 1933 A.L.J. 660 = A.I.R. 1933 All 236 


Duty of Court to send for him. 

Where there are pleaders in a case it is a salutary | 
practice for the Court to send for them. Especially in j 
appeals where it is not absolutely necessary that the par- ! 
ties should be present in person it is conducive to good i 
work that pleaders are sent for. Appeal restored on this 
ground. {Muher;i, /.) AjAI VeRMA 7A BaLDEO ! 
PRASAD. 16 E.D. 56. 

'Duty of Court — Application of correct provi- 
sions of law. 

It is the business of the Court to know the law and it , 
is only incumbent upon the litigant to come before the ' 
Court and slate the facts in respect of which he seeks 
the remedy. lie must ask for such remedies as he 
requires and there is no obligation on him to inform the j 
Court under which Statute or Kule he is entitled to , 
claim those remedies. If he does not state the Statute 
or the Rule or if he states a wrong Statute or wrong I 
Kule that in no way relieves the Court of the obligation ; 
ot itself appl>ing the appropriate rule or section. A 
proper recitation of the appropriate Section or Kule is 
not necessary for obtaining a remedy. {Courtneys , 
Terrell, C.J. ami Agarwala, J.) MT. KaBUTRI z/. 
Ram 1*rashad Sahu. 1551.0. 226 = 7 E.P. 668 = 
16Pat.LT. 829 = A.IR. 1934 Pat 683. 

Duty of Court — Application of correct law — 

Omission to indicate in plaint basii of relief — If fatal. 

The duty of the parties is to state facts in their plead- 
ings and it is for tne Court to apply the law. No doubt • 
it is desirable that the basis on which the plaintiff relies 
for his relief be indicated in the plaint, but if all the I 
facts are stated, the suit cannot fail for its omission, j 
Certain propci ty belonging to H devolved on his death ■ 
on his son K . On the death of K, ins mother came in 
possession of the property and held it as a life-tenant. 
She alienated pait of the properties and a suit was 
brought by K's sister^s son who was the reversioner ! 
questioning the alienation of the life estate holder. The 
claim was based as being the maternal grandson of // 
instead of a** heir of K being his sister'.s son. The plaint 
however definitely stated that the properly belonged to ■ 
H and on his death devolved upon IC and was in pos- ; 
session of A'V mother as a life-estate holder. It also 
stated the relationship of plaintiff with //, namely, that | 
he was hi? maternal grandson. 

Held, that it clearly followed that the plaintiff was , 
iCs sister’s son and it is the duty of parties to state ; 
facts in their pleadings and it is for the Court to apply ■ 
the correct law and decide whether or not the plaintiff is 
the heir of A'. No doubt it is desirable that the basis 
on which the plaintiff relies for his relief be indicated in 
the plaint, but if all the facts are stated, the suit cannot 
fail for its omission. {Mohamad Moor, J.) MOTI 
Mahton V. Debal Mahton. 159 I.O. 966 = 17 Pat. 
L.T. 67 = 8 E.P. 318 = A.I.E. 1935 Pat 603. 

Duty of Court — Application of law as it is. 

Law is not always a logical (Jode and, where the law 
is clear, it is not permissible to attempt to widen or to 
abridge its scope, simply to bring it into line with what, 
Q D.— II— 165 


^Duty of Court — Application of law as if ts. 

A Judge cannot attempt to ease the law in order to 
avoid unpleasant consequences. {BagiPey and Mackney 
//,) Bank of Chettinad z/. Saw Yu Byan leo 
I.C. 861 = 8E.R. 440 — A. I E. 1936 Eang. 498. 

Duty of Court — Application of law as it is 
A Court may think that the law should be amended, 
but while the provision of law exists, it is for the Court 
to follow it. {Oppenheim, S.M and Drake Brockman 
/.M.) Goordin c . Chet ram. 18 E.D 647=16 
Ii.E. 66 (Eev.). • 


Duty of Court— Application under wrong provi- 
sion of law— Duty of Court to look to the e.-sence and 
apply correct provision of Uw. See BENGAL TEN- 
ANCY ACT, S. 1 73. 154 I.C. 721 = 16 Pat L T 216 = 
A.I.E. 1935 Pat. 210. * * 


/^uty of Court-Compromise of dispute to be 

given effect to. 

When the parties have entered into a valid contract 
to settle their disputes by means of an agreement or 
compromise, it would be most equitable and conducive 
to iustice to give effect to such contract. {Hasan, C. J. 
and Biskeshwar Nath, J.) BaSADO v JaGANNATH. 
6 Luck. 591 = 1 E 1931 Oudh 203= 131 I.C. 443 = 8 
O.W.N. 71 = 14 O.L J. 184 = A.I.E. 1931 Oudh 127. 

Duty of C oiiit — Decision on pica raised 

When the defendant clearly raises a plea that the 
right, if any, of one of the plaintiffs cannot be assigned 
and that the assignment in favour of the other co-plain- 
tiffs is invalid, a proper decision should be given upon 
that plea. ( Staples, A. /. C.) NaVNITDAS c/. Man- 
CHARSA. 30N.LR. 213 = 6 E.N. 210=14810 822 
=A.I.R. 1934 Nag. 78. 

Dufy of Court — Decision — Suspicion— If suffi- 
cient. 

A Court should take care to rest its riecision not upon 
suspicion, but upon legal grounds established by legal 
testimony. {Nanavutty and Zia ul- Hasan, J/.) RUDRA 
Partab Narain Singh v. Ga/raj Koer. 162 I.C. 
977 = 7 EO. 261 = 11 O.W.N. 1414 = A.I.E. 1936 
Oudh 165. 

Duty of Couft— Decrees to be dear and self- 

Lontained . 

Decrees should be clear and self-contained so that 
there may be no room for inteipretation (Beasley, C J., 
Ramesam, Reilly, Anantakrishna Aiyar and Sundaram 
Chetty, //.) PaNKUNNI MeNON <v. RaMAN MeNON. 
54 Mad 955 = 1931 M W.N. 576=1361.0. 305 = I R. 
1932 Mad. 66= 34 L W 305 = A.I.E. 1931 Mad 660 
=61ML J. 696 (F.B.). 


Duty of Court — Illegal transaction — Illegality 
not objected to by defendant — Court nevertheless bound 
to refuse relief . 

If the illegality of a transaction is brought to the 
notice of the Court, the Court should not assist the per- 
son who invokes its aid even though the defendant has 
not pleaded the illegality and does not wish to raise the 
j objection. This is based on grounds of public policy 
I (Cases discussed.) {Madhavan Nair, /.) NARAYANA- 
, MURTHI Ramalingam. 6 I R. (Mad) 107 = 146 
I.C. 699 = A.I.E. 1933 Mad. 187. 

; ——-——Duty of Court — Injunction forbidding sale — 
Duty of other Court to gave effect to order. 

Where a Court issued an injunction to another Court 
’ directing that certain property should not be sold. 
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PEAOTICB— Duty of Court. 

Ileld^ that the other Court, even though of superior 
grade, should comply with the order. {Broadway^ 
A./C.) Manijar DaSz. A'ima Kam. I.R 1932 
Lah. 675 ^39 I.C. 342 = 33 P.L.R. 667 = A.I.R. 1932 
Lah. 516. 

•Duiy of Court — Le^al riy'hts — Application of 
eqntta hi c pti net pi es — Prop riety. 

Theie is no scope for the application of equitable 
principles when the question is one of legal rights. 
{Patterson, J.) APTABUDDIN KHAN v. JOHAH ALI 
KaZI. 155 I.C. 75-- 7 R.C. 657 = 60 C.L.J. 213- 
A.I.R. 1936 Cal. 201. 

— /)uty of Court — Lihf^ant deliberately concealing 
material ml ormation. 

Wheie a party institute', a suit foi the lecoveiy of 
money due upcm the basis of a promissory note he must 
produce that piomissory note or give a satisfactory ex 
planation as to why he is unable to produce it, and in 
the absence t‘f such explanation he is not entitled to lely 
upon a rtlative and ancillary document su<?h as a receipt 
which formed part of the same doiriiment upon 
which both the promissoiy note and the receipt were 
inscribed. Couits should refuse to exercise their powers 
in favour of a litigant who is deliberately concealing ini- 
portant material and relevant information. {Thom and 
KiKh,JJ') MiuzA Muuad Bkg Shiplky. 151 
I.C. 123 = 7R.A 91---A.IR 1934 All. 837. 

(ff Court — Misquoting of provision of laxv 

— If matt rial — Court to aioard suitable relief 

The proper duty of a party coming to the Court for 
relief is to set forth the faUs and ask f<rr the remedy 
which he desires. It is (juite immaterial whether in the 
cou'seofthe argument he states that he relies on a 
particular rule oi enactment to give him the remedy, and 
it is nit^.iningless to state that the application he makes 
is made “under sin h and sue h rule.” 'I he mere fact that 
his .ipplic<ition is headed with the number and name of 
a paituular statute or rule is entirely immaterial. It is 
the duty (jf the C'ourt to proceed to consult the law and 
find out if it Ini', power in the ciicumstances to award 
the relief or any suitable relief wdiiih the applicant may 
have a.-ked for. The constant ik^c of the words in making 
an apolication “under such and .such a rule” is much to 
be deprecatt-d and leads to a great deal of misunder- 
standing. (Per Courtney-Terrell , C, {Courtney 

TerrefC. J. and Aj{ai7c>ala, /) PHIMRAJ KANAI 
LAI. 7/. Munia Skthani. 14 Pat. 799= 156 I.C. 
1050--8 R.P. 56 = 16 Pat L.T. 280 = A. I.R. 1936 Pat. 
243. 

-Duty of Court — Moti^'cs of litigant. 

The motive of a peison for having recourse to the law 
is irrelevant and immaterial. A Couit has no concern 
with the motives of a litigant howsoever malicious they 
may be. A Court will certainly exercise a discretion and 
refuse to assist a party where there is an apparent abuse 
of the piocess of the Court or a fraud on the Court but 
previous circumstances unconnected with the actual 
instit»ition oi carrying on of the proceedings cannot be 
taken into consideration. {Ferrers, J C. and QlSullt- 
van, A /. C.) JETHANAND MURIJMAL 7/. GhaN- 
SH^^.DAS. 29 S L R. 265 = 8 R.S. 95 = 169 I.C. 745 
AIR. 1935 Sind 53. 

Duty of Court — Notice of receipt of record after 

remand — No ohli Ration on Court. 

There is no obligation on the trial Court to notify to 
the parties or their pleaders about the receipt of records 
on remand of the case by the Court of appeal. So where 
the appellate Court passed an order directing a retrial if 
the costs were paid by the plaintiff “within two months 
from the date of the arrival of the record in the Original 


I PRACTICE- Duty of Court. 

Court’* and providing that it it were not so paid “the 
suit shall be dismissed,” and the plaintiff paid the 
amount more than two months from the date of the 
receipt of the record under an ex parte order obtained 
from the trial Couit condoning the delay. 

Ilcldy (/) that it w’as the duty of the party to enquire 
— and not that of the Court to notify — about the receipt 
I of the ret-oids. that the failure of the Court so to notify 
W. 1 S no excuse for the deiault to pay in time; {ti) that on 
default of the paity, the suit stood automatically dis- 
missed by virtue of the order of the appellate Court and 
the trial Court had no jurisdiction to proceed with the 
case; (//?) that the di'^mis.'Jal was not affected by the fact 
that the defendant subsequently took the money cut of 
(’ourt and returned it before the hearing. {Rankin, 
C.J.. and C.C. Gho^eJ.) llANSHl DEWAN v. MaJAHAR 
Uddin Tat.ijkdar. 141 I C. 877 = I.R. 1933 Cal. 
193 = 36C.WN 693- A.I.R. 1933 Cal. 83. 

Duty of Court — Order passed loithout jurisdic- 
tion — Pirakj of suicct ding Judge to modify. 

Where a ludge for the time being di.‘«covers that an 
oidei h.is been passed without jurisrliction either by him- 
self or by his predecessor in office, it is his duty to undo 
that order so far as it may lie in his pow’er. {Mukerjt 
and Pennet, JJ ) TNDRANI, /;; the matter of. 53 All. 
422 = 130 I.C. 498 = 1931 A.LJ. 36 = AIR. 1931 
All. 212 

Duty of Court — Point of jurisdiction not raised 

by either party. See JURISPICTION infra. A.I.R. 
1935 Rang. 174, 

-Duty of Court — Protracted examination of wit- 
nesses — Irrelevant questions, depiecated. See LEGAL 

PRACTITIONER— Cross-examination of wit- 
nesses. A.I.R. 1932 P C. 69 = 62 M.L.J. 457 (P.C.) 

Duty of Court — Recti fa atiori of mistake — 

Refund of money 7vrongly paid out. 

It is the duty of a ('ourt to rectify its ow’n mistakes, 
inel when it has patd out moneys w'hich wcie under 
attachment, it must get them refunded. {Jackson and 
Butler, JJ) i’kIANAN ChETTIAR 7'. LaKSHMANAN 
CHEITIAR. 166 IC. 525 = 8 R.M 17 = 1934MW.N 
727-- 41 L.W. 325 = A.I.R. 1935 Mad. 212 = 68 
M.L.J. 21 5. 

Duty of Court — Sub >rdtnate Courts — Duty to 

folloii’ rulings of High Court. 

It is not in good taste or proper for a Subordinate 
Court to question the soundness of a decision of the High 
Court to which it is subordinate. Their duty is only to 
follow' the luliugs, if they are applicable to the case 
before them. I9l5 M.W.N. 5l4 (P.C.); 30 B. 226, Ref. 
{Anantakrishna Atyar and Sundararn Chetty, J J.) 
Raghavalu NAIDU V. Thandavaroya Pillai. IR. 
1931 Mad. 366 = 130 I.C. 190 = 1930 M.W.N. 955 = 
A.IR. 1931 Mad. 71. 

Duty of Court — Subordinate Courts — Duty to 

record findings on all issues. 

Courts whose decisions are liable to appeal ought to 
record their finding on all the issues arising in the case 
so that if on appeal the decision on any one of the 
points be reversed, there may be no necessity to make a 
remand. {/C ulwant Sahay and Khaja Mahomed Noor, 
fj.) Wai.eyatunnissa Begam V. Chalakhi. 
io Pat. 341= I.R. 1931 Pat. 260 = 132 I.C. 100 = 12 
Pat.L.T. 28 = A.I.R. 1931 Pat. 164. 

Duty of Court — Suit — Decision of unnecessary 

questions. 

Per Page, C.J . — It is a wholesome rule of judicial 
practice that a Court ought to decide only such questions 
as are necessary for the due determination of the suit 
before it. {Page, C. Mya Bu, Sen, Ba U and 
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PEAOTIOB—Duty of Court. 

Dunkley, //,) V. E. R. M. N. C. T, Chettyar z/. 
A. R. A. R. R. M. Chettyar Firm. 12 Bang. 370 = 
1511.0.619 = 7 B.E. 79-A.I.R. 1934 Rang 260 
CP.B.). 

Duty of Court — Technical irregularity — Waiver 

of obje^tion^ Duty of Court. 

“The Court sits to administer justice according to law | 
and whenever it is possible to do so, the Court ought to 
refuse to permit mere technicalities to override the sub- 
stance ol the law. The Couit shoud move along the 
broad stream of law and not allow itself to be enticed 
into side rivulets w’here the w’ater is neither deep nor 
clear arul it is easy to run agiound.” Non compliance 
with O. 2l, K. 22, C. P. Code, exonerated. (^Tage, C.J. 
and Mya Bit, J ) lllMAl.ANANDAN PRASAD v. UNITED 
Refineries, ltd. li Rang. 79 = 1 R 1933 Rang. 67 
(2) = 143 1.0. 299 = A.I.R. 1933 Rang. 62. 

Duty of Court — Trial Court fixing a date for 

steps. 

It is undesiiable for the Court of first instance to note 
in the order sheet that a date is fixed for taking steps 
without specifying what the steps are, which the party 
is required to take. {Rowland., /) DECRUZE v, PUTS. 
147 I.C. 179 = 6 R.P. 345- A.I.R. 1933 Pat. 657. 
Ejectment suit. 

Eiectnient suit — Failure to prove title — Decree 

on basts of adverse possession — If /usti tied. 

In a suit for ejeciinent, a plaintiff fail.ng to prove his 
title is entitled to succ.eed if lie can show that the pre* 
viou^ possession of himself and his predecessors, for 
more than 12 years, had all along the chaiactcristic <jf 
adverse possession and was sufficient to extinguish the 
title of any other owner; but he would ruit be so entitled 
to succeed on nitre pcjssession for less than 12 >ears. 
{Mukeru and R. C\ Mitter, J J f) KanaULLA v. Bepin 
Cnandra Gupta. 62 C.L J, 20C. 

Ljectinent suit- llol ling containing lands in 

separate mahals — Single suit — If bad. See AGRA 

Tenancy act (1926)— yoiNDKK of claims— Eject- 
ment. 18 R.D. 709. 

“Ejectment suit— Patties — Suit to eject trespasser 
from wakf prupeity— All Mutawallis — If neces'.'ary 
parties. See MAH0MED.\N Law--WaKF. A.I.R. 
1936 Cal. 623. 

Ejectment suit — Plaintiff must succeed on < 

strength of his own title. 

In an action for ejectment, tlie plaintiff must succeed \ 
on the strength of his ovs'n title and not on the absence | 
of any title in the defendants. {Nazim Ali ami Hetider | 
son, J/.) JOY Gopal Singh v. probodh Chandra, i 

158 10. 446 = 8 R.C. 185 = 40 C.W.N, 81--A.I.E. 
1935 Cal. 646. 

Ejcitment suit — Rent free grantee— Suit by, to 

eject recorded tenant — Plea of title in third party— If ^ 
can be gone into. 

In a suit by a lent-free grantee or bhondadar, to eject 
his sub-tenant, the question of title as between the plain 
tiff and a thiid party, who is alleged to be sub-tenant of 
the proprietor, is irrelevant and cannot be gone into, 
although .such third party has been impleaded as a party 
at his owm instance. {Drake Brockman, S. M. and 
Knox, J.M.) Rashid Ahmad v. Phul Shah. 1935 
R.D. 288. 

——Ejectment suit — Suit on basis of defendant being 
trespasser — Finding of non occupancy tenancy in second 
appeal — Decree for ejectment on that basis — Propriety. 
See C. P Code, O. 41, R. 33. 18 R.D. 618. 

’^Ejectment suit — Suit on basis of tenancy — Decree 

on title — Permissibility, 


j PRACTICE— Equity. 

I Where a plaintiff, who sues for ejectment of the 
i defendant setting up a case of tenancy on an agreed 
I rent, fails to prove his case, he cannot be allowed a 
j decree for ejectment on the basis of title. If he wishes 
! to sue on title, he must do so by a separate suit, and 
i cannot be allowed a decree in the suit as framed. 
{Weston, y.C.) Umrao v. Mahadevi. 1935 A.M.L. 
J. 4. 

English law. 

English Law-'Referetue for construction of 

Indian Code- — Pci misnbility. 

Where the Law in India is codified, it is not open to 
I the Couits in India to ignoie the enacted law and follow 
I the English Law, simply because in certain cases the 
, enforcement of law might create a hard case. {Mears, 

\ C.J,, Mukcrji and Young, J J NAZIR K HAN RAM 
Mohan. 53 All. 114 = I R. 1931 All 627 = 183 I.C. 

, 307 = 1931 A.L J. 64 -- A.I R. 1931 All. 183 (F B.). 
Equitable set off. 

' Bquitable set off- — Right to claim apart from 

C P, Code. 

An equitable set-oft lan l'>e ( laime(i independently of 
the specific provi*-i()ns of the (' P. Code. 27 All. 145, 
Foil. {Sulaiman and Kmdall, J J.) RAM DAS v. 
Dwarka Das. I R. 1931 All 91^128 I.C. 763 = 
A I.R. 1930 All. 876. 

Equity 

I Equity — Appluabthty — Confiscation of private 

proper ty — Pr incipl t s . 

In the absence of any positive law’ or estal)lished local 
usage, it is not peimissible to confiscate oi destioy 
private piopcrty eithei w’holly or partially on general 
principles of equity and justice. {Nazim Alt and 
Henderson, JJ.) PROKASH CHANDRA SiL 7-; ABDUL 
, JABBAR. 169 I.C. 756 = 8 R C. 346 = 40 C.W.N. 346 
' =AIR. 1935 Cal 711. 

j Equity — Principles of equity as applied in Courts 

of Pjigland ihould be applied in absence of law laying 
' do 2 vn different procedure. 

The principles of tijuity, as applied to the practice of 
the Courts of England should be ob'^erved in the Court 
of this country in cases in W’hich theie is no law’ extant 
which la>s down a djffeient proceilure. 23 Bom. 653, 

I 11 Bom. 551 (P.C.) and 1932 A.I K. P. C. 158, Kef. 

I {Jack and K hundker, J J.) NaBAKUMAR SlNGH v, 

E’ateh Singh Nahar. 61 Cal. 986 = 38 C.W.N. 
1064--60 C.LJ 14=1541. C. 108 = 7 R.C.432 = A. 
IR. 1936 Cal. 33. 

Equity— Who can invoke. 

If equity is to be invoked, it should be only in favour 
of persons shown to have acted disinterestedly and in 
good faith with no intention of securing any unfair 
advantage to themselves. {Agartvala and Saunders, 

I y/.) BABAN MISRA 7/. Bishanath Pande. 1561.0. 

I 870-7 R.P. 631 = A I R. 1934 Pat. 681. 

Equity— Who can invoke — Partition deed — 

Clause that '‘'one party shall net purchase holdings 
allotted to another*' — Breach — Suit on basis of clause — 
Maintainability, 

A partition between G and K of joint property was 
effected by a registered partition deed. There was a 
clause in the partition deed to the effect that if one party 
purchased a raiyati or under-raiyati holding allotted to 
the other, either in his own name or benami, such other 
person in whose share the holding came could treat the 
purchase as void. Both the parties had violated this 
term. K brought a suit to declare such purchase by G 
to be void by praying for possession of the holding. G 
contended that as K also had violated the term in the 
partition deed he could not claim any relief as “one 
who seeks equity must come with clean hands^’. 
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PBAOTIOE— Evidence. 

Held, that if K had purchased raij^ati or under- 
raiyati holding in contravention of the terms of the 
partition deed G could sue him if in time, but that was 
no defence to the action of K claiming under a right 
derived from the partition deed. (A*. C, Mitter, /.) 
Jadunath Guha Koy V, Kasiswar Guha Roy. 
160 I.O. 250-8 B.O. 419 = A.I.E. 1936 Cal. 779. 
Evidence. 

— — Kvidence — Commission evidence — Mode of 
admission. See EVIDKNCK — COMMISSION EVIDENCE. 

A.I.B. 1933 Cal. 412. 

■ •Evidence — Court stopptnf; further evidence — 

Appeal — Reversal — Opportunity to adduce evidence. 
Where a party is prepared to give further evidence as 
to his case but refrains from doing so owing to an 
expression of opinion by the Judge that such evidence ! 
w'as not necessary, the Court of appeal should not | 
reverse the decision except on giving the party another ^ 
opportunity to let in the further evidence. I 

Semble : — Judges ought not to stop the parties from 
calling further evidcnre unless the evidence is manifestly ' 
unnecessary. {Seaumont,C./.) YellaPPA 2 '. FaKIRA. j 
6I.B. (Bom.)10 = 144I.C.754-35BoinLR. 678= i 
A.I.B. 1933 Bom 303. 

Evidence — De bene esse examination. Ste '■ 

Evidence. 34 Bom.LB. 611= A.I.B. 1932 Bom. 
405. 

'Evidence — Documents — seal of Court — 
Procedure. 

There are two stages relating to documents. One is 
the stage when all the documents on which the parties , 
rely are filed in Court. The next stage is when the • 
documents are proved and formally tendered in evidence, i 
It is at this later stage that the Court has to decide 
whether they should be admitted or rejected. If they : 
are admitted and proved, then the seal of the Court is ; 
pul on them giving certain details laid down by law, 
otherwise the dornments ate returned to the party, who i 
produced them with an endorsement thereon to that effect. ' 
The practice of putting the seal on the documents 
immediately on their production and thereby exhibiting 
them prevailed in thi^ province pieviously but has been 
stopped under the orders of this Court. (A// Lnl , J ) 
I3ALDEO SaHAI 7'. RAM Chander. 13 Lah. 126 = 
I.R. 1931 Lah. 693 = 132 I.O. 481 = 32 P L B 482 = 
A.I.B. 1931 Lab. 646. 

^Evidence — Documentary evidence — • Mode of 

admission. 

Where a document is used to contradict a witness the 
statement by which the contradiction is sought to be 
proved must be put to the witness {IVort^ J.) Nathu 
Singh v. Ishar Dayal. 147 I.C. 1190 = 6 R.P. 405 
= A.IB. 1933 Pat. 702. 

'•Evidence — Examination of witness — Defendant 

as plaintiffs witness — Procedure. 

If a party appear as a witness on behalf of the oppos 
ing party the Court should before proceeding to record 
his statement, question him or his Counsel as to whether 
he does not pn>pose to appear as his own witness. If 
that party then declares that he does not propose to 
appear as his own witness, tlie Court should point out to 
the party producing him that ordinarily speaking the 
m.itter should be left as it is and the Court be left to 
draw any adverse infeience which may justifiably be 
di awn from the refusal of the party to appear in the 
witncs-^ b().x and subject himself to cross-examination. If 
howevei the paity insists on examining the opposite 
party as his emn wune'^s, the Court should be careful not 
to allow him to crov,s examine his own witness unless he 
is declared hostile. {Daltp Stnirh^ /.) PuRAN SiNG 


PBAOTICB— Execution. 

RELU Sing v, Mathra Das. 6 R.L. 628 = 148 I.O. 
1040 = 36 P.L.B. 28 = A.I.B. 1934 Lah. 126. 

Evidence — Matrimonial suits — Evidence on 

affidavit — Propriety of taking. See C. P. CODE, O. 19, 
R. 1. 62 0al. 541. 

-•‘ E vidence — Onus of proof — Importance of when 
evidence is fully adduced. 

The question on whom the initial onus lies is of no 
importance after the parties have had full opportunities 
of placing before the Court all their evidence in support 
of their respective contentions. (Guha and Part/ey^ //.) 
SHAMSUDDIN AHAMMED V. SURESH CHANDRA DEY- 
160 I.C. 691 = 8 R 0. 446 = 39 O.W N. 1270 = 61 C.L. 
J. 339 = A.I.B. 1936 Cal. 22. 

' -‘Evidence — Party knowing facts — Duty to give 
evidence — F ail ure — Effect. 

It is the bjutuien duty of a party who personally 
knowb all the circumstances of the case to give evidence 
in the suit and be .subjected to cross examination; and 
his non-appearance as a witness is the strongest point 
going to discredit the truth of his case. (Srivastava 
and Smith. //.) SHAH MAHOMKD KHAN v. AHMAI) 
Ai.i Khan. 153 I.C. 987 = 7 B O. 417 = 11 O.W.N. 
880 = A.I.B 1935 Oudh 170. 

" Evidence — Patty on zuhorn the onus lies must 

produce all available necessary evidence. 

Where the liurden of proving a particular fact lies 
upon a person, it is his duty before he close.s his evi- 
dence to produce all the evidence which he thinks it to 
be necessary to produce and which is available. (Sulai- 
man, C.J., Young and King, //.) Mt. NAIMA 
Khatun HA.‘^'ANT Singh. 149 I.C. 781= 6 BA. 
962 =56 All. 766 = 3A.WR. 529 = 1934 A.L.J. 318 
= A.I.R. 1934 AIL 406 (F.B.). 

'• Evidence — Record of evidence of plaintiff after 
defendant's evidence. 

In a suit the question was wliether certain letters 
written by the defendant wert- acknowledgments. The 
defendant ailmilted that they were written by him but 
professed ignorance as to whether they referred to the 
amount in dispute. Upon this the plaintiff wanted to 
give evidence to explain these letters. But the trial Court 
refused to allow him to do .so. 

Held , that the trial Court should have recorded the 
evidence and then draw'n any adverse inference, if it 
thought fit to do so, from the circumstanceis in which 
the evidence was given and that in refusing to record 
evidence which was material for the decision of the case, 
the trial Court had acted illegally. (Phide and Din 
Mahomed , J J NIHALU RAM CHELA KaM v. RaDHU 
Ram Hukmi Ram. 16 Lah. 258 = 155 I.C. 1074 = 7 
R.L. 833 = 37 P.L.R 478 = A.I.B. 1934 Lah. 835. 
Evidence-Right to engage Counsel for examina- 
tion. 

If a party is entitled to take part in or to conduct an 
examination, the ordinary rule must prevail that he is 
entitled to do so with the help of a Counsel. There is 
no authority for holding that the assistance of Council 
is barred for an inquiry under S. 195, Companies Act. 
(Jai Lai, /.) HaRIBANS PRASAD v. NATIONAL 
Sugar Mills, Ltd., Delhi. I.B. 1931 Lah. 279 = 
130 1.0. 407 = A.I.B. 1931 Lah. 8. 

Execution. 

- •Execution — Procedure — "‘Sriktng off' execution 
for purposes of quarterly returns — Propriety of. 

It is improper for a Court to “strike off” or “dismiss 
for the present** an execution case which cannot be 
proceeded with because of an injunction. Though such 
an order passed for the quarterly returns improves the 
list of the Court passing it, it causes a good deal of 
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PBAGTICE— Execution. 

difficulty to the decree holder. Such an order is one for 
which there is no warrant in law. (^Henderson and 
C, Mitter, //.) KriSTO KaMINI DEBI z/. GlRISH 
Chandra Mondal. 63 Cal. 67 =1621.0. 654=8 B. 
0. 628 = 39 C.W.N. 1030 = A.IR. 1936 Cal. 239. 

"• ■ — •Execution — Refund of poundage — Execution 
sale— Setting aside. See EXECUTION— SALE— Set- 
ting Aside. 67 M.L.J. 99. 

Execution— Sale by sheriff — Deduction of arrears | 

of municipal taxes out of the proceeds of sale — Legality I 
of. See CaLCUITA HiGH COURT— ORIGINAL SIDE. 

40 C.W.N. 41. 

Expert evidence. 

Expert evidence — No appltcation by parties for 

expert witness. 

Whether an expert, in handwriting is examined or not 
generally depends on wrhether the pai ties apply to have 
one examined, and in cases where there is no such appli- 
cation it cannot be said that the Court’s procedure was 
wrong in not invoking the services of an expert. {^Row- 
land, /.) Deodutt Missir V. Benod Behari. 
lePat.IiT. 844 = 168 I.C. 155 = 8 E.P. 177 = A.I.B. 
1935 Pat. 482. 

Fraud. 

Fraud. See also PLEADINGS. 

- F rand. 

If a person charges anothei with fraud or mis- 
representation, it is incumbent on him to substantiate 
his allegations by making a statement on oath and by 
giving the other party an opportunity of cross-examining 
him. ySkadi Laf C.J. and Abdul Rasliuf J.) PUNJAB 

National Bank, Ltd., Lahore v, arora. 149 1.C. 
1124 = 6 R.L. 807 = A.IR. 1933 Lah. 1024. 

" E rated, 

A party is not entitled to succeed on any other ground 
of fraud than that pleaded by it. (,Teb Chand and Abdul 
Rashid, //.) Mahomed Bakhsh v, Rawalpindi 
Club, Ltd. A I.R. 1935 Lah. 222. 

Fraud — Fraud in service of notice — Misrepre- 
sentation about the nature of proceedings --How 
invalidates. See AGRA TENANCY ACT (1926), SS. 99 
AND 230. A.I.R 1936 All. 499. 

'Fraud — Plea of — Precision necessary. See 

Fraud. 10 Mys.L.J. 161. 

■ ■ 'Fraud — Plea of — Proof — <Sare assertion — If 
enough, 

x\ bars assertion by a party is not sufficient to prove 
that he or she was the victim of frand. {Agarwala and 
Saunders, JJ.) RaJIB NaiN LaL 7^. MT. BiNDESH- 
WARi DAI. 16 Pat.L.T. 696. 

Handwriting. 

—^Handwriting — Disputed handwriting — Duty of 
Court tn regard to — Procedure as to proof — Judge \ 
himself doing the work of handzvrtUng expert — Pro-> 
pnety—No plea of forgery — Court comparing signa- 
tures for finding as to forgery — Desirability, 

A Judge should not take upon himself the duties of 
handwriting expert or an expert of disputed documents, 
but should form his own judgment as the genuineness or 
otherwise of a document after an intelligent perusal 
and appreciation of the evidence adduced by the parties, 
such evidence being subjected to cross-examination and 
other checks provided by law to enable the Court to 
assess the evidence at its proper value. If a Judge 
should, however, take it entirely on himself to examine 
a document and form an opinion as to its genuineness in 
the privacy of his chamber, he puts the party against 
whom he decides at a considerable disadvantage, as he 
is deprived of his right of cross-examination. And when 
there is nothing on the record to suggest that the signa- 


PBAOTICE— High Court. 

ture in a document is alleged by any party to be a forgery, 
it is all the more undesirable for a judge to find whether 
there has been any forgery in a case. (^Agka Haidar, 
y.) Barkat Ali V. Kartar Singh. 156 I.O. 253 
= 7 R.L. 883 = A.I.R. 1935 Lah. 656. 

High Court. 

High Court — Bench decision-^Interf erence by 

another Bench, 

A Bench of the High Court cannot interfere in levi- 
sion with the correctness of a decision based upon a 
Bench decision of the same High Couit. {Curgenven 
and Pakenham Walsh, f J RaRICHAN v, KuNHaMU. 
67 Mad. 808 = 1601.0. 113 = 6 R.M. 693 = 39 L.W. 

I 639 = A.I.R. 1934 Mad. 392 = 67 M.L.J. 762. 

! High Court — CaUutta High Court Original 

'^^side — Rules of C. P. Code— If can be abrogated by 
, practice — Applicability to otiginal side, 

I O. 11, R. 21 of C. P. Code is part of the rules of the 
i High Court, unless the Court has made a rule of itself 
expressly or by implication abrogating it. In the absence 
of any such rule, an order under 0.11, R. 21 can be 
enforced against a minor, in a matter arising on the 
I original side. A practice of the Court cannot be allow’ed 
: to abrogate the rules applicable to the Court. {Rernfry, 
/.) MoHiNi Mohan Siiaha v. nirmal Chand 
I Bural. 39 C.W.N. 1029. 

I High Court — Calcutta High Court {Origina, 

1 Side Rules) — Rule making piKcer — Applicability oj 
i C. P, Code, 1908. 

The High Court has the power to make rules incon 
sistent, if that be necessary with the rules in the second 
I schedule, C. P. Code. But until it does so, the orders and 
: rules of the C. P. Code apply, to the Original Side. Any 
‘practice’ of the Original Side inconsistent with the Code 
' w'hich applies is contrary to law'. Where a rule of the 
i Code owing to the operation of the rules framed by the 
High Court cannot be applied exactly, it must be applied 
as reasonably as possible; where it can be applied strictly 
I it must be so applied. {Reinfry, J,) ASHUTOSH BaSU 
1 V. Sudhangshubhushan Mukherji. 68 Cal. 610 
i = I.R. 1931 Cal. 716=133 I.C. 687-- A.IR. 1931 
I Cal. 688. 

i High Court — Duty to interpret and not to make 

, law, 

' The function of the Judges of High Court is to inter- 
j pret the law' and not to make it jus dicerc and not jus 
dara, {^Broadway and T ek Chand J/,) MIRZA z/. 
Jhanda RAM. 12 Lah. 367 = I.R. 1931 Lah. 291 = 
130 I.C. 419 = 31 P.L.R. 842= A.I.R. 1930 Lah. 
1034. 

High Court — Full Bench — Reference to — Cer~ 

tain question decided in order of — Thai question no 
longer open. 

Certain questions in an appeal was fully argued at the 
time of hearing the appeal and it was decided in the 
order of reference to the Full Bench on certain other 
questions, and was not referred to the Full Bench for de- 
cision , 

Held, that the question decided in the reference order 
was no longer open to decision. {Wazir Hasan, C,J, 
and Smith, J) KAMTA SINGH z'. RUDRA PRATAP 

Singh. 6 R.O. 305 = 147 I.O. 800 = 10 C.W.N. 1249 
= A I.R. 1934 Oudh 24. 

- '• " •High Court — Full Bench — Ruling of — Division 

Bench doubting — Procedure, 

Per Beasley, C.J., and Reilly, /.—When a Division 
Bench doubts the correctness of the ruling of a Full 
Bench the proper procedure is to refer the matter to the 
Chief Justice and it is for him to consider whether the 
question should be considered by a larger Bench. It is 
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not open to the Division Bench itself to make the refer- 
ence. {,8easley^ Ramesam^ Retlly, Anantakrtshna 
Ayyar and Sundaram Chetty, //.) KaJA OF MaNDASA 
Jagannavakulu. 65 Mad. 883 = I.R. 1932 Mad. 
869-140 IC 331 = 1932 M.W.N. 350-36 L.W. 292 
“A.I.R. 1932 Mad. 612-63 M.L.J. 450 (r.B.). 

•// tgh Con rt — Ftmi ti on% 

The function of the High Court is ^jus dicere' and 
not "jus dara\ {Rtipchand, A.J.C.) KaLUMAL 

Tolaram V. Ahmed nur Mahomed. 25 S.L.R. 
406 = 1 B. 1931 Sind 117 = 134 I.O. 373=A.I.R. 1931 
Sind 107. 

"High Court — Law applicable — Madras High 

Court — Ordinary Original Civil Jurisdiction— English 
Law. English Law. 55 Mad. 727-A.I.R 1932 
Mad. 445 = 62 M L.J. 608. 

Court — Opinions on all issuer. 

It is the duty of the High Court Judges to pronounce 
their opinions on all important issues in cases before 
them. 10 M.I.A. 476 (P.C ), Ref. (^Mitter and Patter- 
//.) SOURISH Chandra kov Bahadur v. 
SaROJ KANJAN SlNGHA. 150 I.C. 1019 = 7 R.0. 63 
-38 O.W.N. 707 = 60 O.J 1 .J. 353 = A.I.R. 1934 Cal. 
671 

^Htgh Court —Po7ver of expunging unnecessary 
findings, 

A Subordinate Judge held that he had no jurisdiction 
to entertain the suit but gave certain findings on the 
merits of the dispute. In appeal it was prayed that these 
findings be expunged from the judgment or at least de- 
clared to be obiter dicta not binding on parties. 

Held^ that there was no provision under which on an 
appeal those findings could be expunged but that the 
High Court could merely declare that those findings 
were not binding on the parties having been made by a 
Court which had no jurisdiction to enteitain the suit. 
Uat aftd Abdul Rasbtd^ //.) Zafar ALI Sh AH v, 
AMIR Sh\h. I.R. 1933 Lah. 619 = 144 1.0. 620 = 
A.I.R 1933 Lah. 678(2). 

'•H tgh Court — Power of — Injunction order again ft 

pet son not within its jurisdiction. 

The ordtr of one Indian (Tom I may be effective against 
a person within the jurisdicdon of another Indian 
Couit. Injunction order issued by Calcutta High Court 
against person .seeking to institute proceedings in the 
Court at Agra {Lort IVilliams, /.) A. Milton & Co. 
z'. OjHA Automobile engineering Company 67 
Cal 1280 = I R. 1931 Cal. 380 = 130 I.C. 262 -A.I.R. 
1931 Cal. 279. 

' "•f/tgh Court — Punjab High Court — Rules — 
Criminal case— Right of counsel to take copies from 
records — Need for amendment of rules 

According to the lules which aie in force in the Pun- 
jab High Court a Counsel appearing for petitioner, or an 
appellant in a criminal case, even while his client is in 
jail, is not allowed to make copies even for the limited 
purpose of arguing his appeal, unless he applies for cer 
tified copies. Also, copying of the document in extenso 
during the inspection of record is not allowed, but only 
taking of short notes of the documents is permitted. 
Need for amendment of rules on the lines of the Allaha- 
barl High Court rules indicated in view of the prohibi- 
tive cost of obtaining copies. (Agha Haidar^ /.) Qmra 
V. Emi>kr( 3 k. I.R 1931 Lah 133-129 I.O. 197= 
32CrLJ 258 -z 32 P.LR. 104 = 1930 Cr.C. 1186 = 
A.I.R. 1930 Lah 1024. 

Hi^^h Court — Selection of Judges — Right of liti- 
gant to object. 

The belief that a litigant has got a right to submit 
that his case may not be heard by a particular Bench is 


PBACTICR-'lnconsistent pleas. 

unwarranted. No litigant is entitled to have any say in 
the selection of the Judges who are to constitute any 
Bench. ( Broadway ^ C,J , Coldstream and Monroe^ //,) 
Sham LaL, In the matter of, I.R. 1932 Lah. 643 = 
138 1.0. 878 = 33 Or. L J. 676=33 P.L.R. 786= 
1932 Cr.C. 679-A.I R 1932 Lah. 602 (F.B.). 

• ' High Court — Suit to be tried by Sub ordinate or 
High Court itself — Inherent powers of transfer. See 
C.P. CODE, Ss. 22 AND 23. 1933 A.L.J. 1507. 
Inconsistent pleas. 

See also PLEADINGS. 

* Inconsistent pleas — Claim to property as ^^kan- 
win" property failing — Subsequent claim based on 
interest in very property bought by his wife during 
mar ri age — Perm issibility. 

One distinct cause of action cannot be substituted for 
another. Where therefore a Burmese husband claims a 
declaration based on the assertion that the land was 
^'kanivin" property but fails, he will not be allowed to 
substitute for it a claim based on his interest in that pro- 
perty as bought by his wife during marriage; for the two 
claims are entirely different. 1922 P.C. 249, Applied. 
(A/ackny, /.). MaUNG KYAW KiN v . L.R. M. FIRM. 
160 1.0.692 = 8 RR. 409-A.IR. 1935 Rang 496. 

Inconsistent pleas — Party breaking provision of 

law — S. l7 of Presidency Towns Insolvency Act — Right 
to set up same prorision to prevent Court from interfer- 
ing. See J^RESIDENCY TOWNS INSOLVENCY ACT, 
(1909), 8. 17. A.I.R. 1934 All. 1011. 

- — ftconsi stent pleas — Perm t sst bility . 

As between the same litigants one party cannot defeat 
the claim of the other by a plea negativing a contention 
advanced by him successfully in a former suit. A party 
who has obtained an order of the C'ourt and has succeed- 
ed under it cannot after he has enjoyed a benefit under 
that order say that it was valid for one purpose and 
invalid for another. {Feners^ /. C, and Rupchand^ A^ 
J,C,) Salamatmal z/. Mt. nurkhatun. I.R. 1933 
Sind 166 = 144 I C. 50 - A I.R. 1933 Sind 119. 

—Inconsistent pleas — Permissibility, 

T.itigants cannot be allowed to blow hot and cold. 
Hence when a person who gr)t execution (Tourt to hold 
that a certain decree was a declaratory one cannot sub- 
sequently take the plea that the decree is one for posses- 
sion and is capable of execution. [Addtwn and Sale ^ 
//.) ThaNA RAM r,'. Hl.MTU RaM. 157 1.0.816 = 
A.I B. 1935 Lah. 96. 

■ “‘Inconsistent pleas — Permisu hility, 

W'here in a suit to enforce a ehaige the Court refused 
the plaintiff’s application for a personal decree and on 
appeal by the plaintiff, the defendants raised a prelimi- 
nary objection that the appeal had then become infruc- 
tuous by reason of the sale after which the claim was 
made for a personal decree having been set aside by the 
High Court, and the Court definitely said that by reason 
of subsequent events the parties had been relegated to 
the position which they occupieil immediately after the 
final decree was passed and then dismi^^sed the appeal, 
on a subsequent application by the plaintiff for a per- 
sonal decree under O. 34, R. 6, C. P. Code, after a fresh 
sale had been held, the defendants could not be permit- 
ted to take up a contrary position on general principles 
of law and contend that the application was barred by 
res judicata owing to the dismissal of the plaintiff’s 
appeal, and if anything had been decided between the 
parties to the appeal it was that the plaintiff had obtain* 
ed a fresh right to apply. (^Ktsch and Bajpai, //.) 
Babu Ram 27. INAM Ullah. 167 1 0. 633 = 67 All. 
797 = 8 RA. 206 = 1936 A.L.J. 279 = 1936 A. W.R. 
344-A.I.R. 19S6 All. 411. 
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FJSACTIOB— Inconsistent pleas. 

'Inconsistent pleas — Plea of ownership and ease 

raent in alternative — Permissibility of. St'e EASEMENTS 

ACT(1882), S. 15. 29N.L.E. 330 = A.I.E. 1933 Nag. 
267. 

Inconsistent pleas — Suit based on possession and 

subsequent dispossession — Plaintiffs found to have never 
been tn possession — Relief on that basts — Permissibility, 
The plaintiffs, having set up in the lower Court a case 
of possession after the widow’s death and subsequent 
dispossession to get over the special period of limitation 
prescribed by Sch. Ill, Art. 3 of the Bengal Tenancy 
Act cannot turn round on appeal and take their stand on 
the finding of the lower Courts that they were never in 
possession after the widow’s death. ^Patterson, /.) 
NANDA LAL SAHA7^ Sailesh Nath BlSHr. 161 T. 
0. 630 - 7 E.O. 143 = 38 C.W.N. 539 =A.I.E. 1934 
Oal. 617. 

Injunction. 

—Injunction — Power of High Couit — Injunction 

order against person not within its jurisdiction. See 

Practice— High Court. 67 Cal. 1280=A.I.E. 
1931 Cal. 279. 


PEACTICE— Issues. 

convenience. (^McNatr^ /.) InDRACHand KeJRI- 
WAL V, Basropan Shaw. 164 I.O. 791 =-39 C.W.N. 
667. 

•Inspection of documents — Privilege — State docu' 

ments — South Australian Rules of Courts 0, 31, 14 

( 2 ). 

Order 31, Rule 14 (2), South Australian Rules of 
Court, which is in the same form as O. 31, R. 19-A (2) 
of the Rules of the English Supreme Couit, is to the 
effect that where on an application for an order for in- 
spection privilege is claimed for any document, it shall 
be lawful for the Court or i Judge to inspect the docu- 
ment for the purpose of deciding as to the validity of 
the claim and there is no leasoi* why the privilege rela- 
ting to state papers should be excluded from the connota- 
tion of the word as there uj>ed. hhnnann v. EhimanUy 
(1896) 2 Ch. 826 and Auatic Petroleum Co., Ltd. v. 
Anglo- Persian Oil Co , (19l6) 1 K. B. 822. Kef. {Lord 
I R/anesburgh,) HENKY GrFKR ROBINSON v. STATE 

OK South Australia. 36 C.W.N. 1121 = 34 L.W. 
575 = 1931 A.C.704-135I.C. 626 IE 1932 PC. 17 
! =A.I.E. 1931 P.C. 264 = 61 M L J. 943(P.O.). 


Insolvency. 

’^Insolvency — Bombay High Court — Notice of 

motion by creditor for annulment --Or dtr by Judge ad- 
journing — Direction that debtor is to apply for dischar- 
ge within a month and in default — Adjudication to 
stand annulled — Failure to apply for disc harife — Older 
of Chief Clerk annulling adj udication — Validity. 

After certain dividends had been declared in insol* 
vency, a creditor took out a notice of motion before the 
insolvency Judge for an order that an adjudic.ition order 
be annuilecl in the ground that the ciebtor had failed to 
apply for his discharge within the prescribed time. The 
Judge on t.iat motion passed an order adjourning the 
notice of motion tor a month and directing that if the 
insolvent in the meanwhile failed to apply for his dis- 
charge, the adjudication order would stand annulled. I 
The insolvent did not apply within that time and on j 
expiry of the period the Chief Clerk in Ins'olvccy issued a | 
certificate to the effect that the insolvent had not till then 
filed his application for discharge and that theouler of 
adjudication was annulled and also that the notice of 
motion was made absolute. 

Held, the Chief Clerk had no juristliction to make the 
order in question, and that the notice of motion could 
only be made absolute by the Court. {Beaumont, C.J, 
ani Rattgnekar, J.) SiDICK Haji Husein v. OFFI- 
CIAL Assignee OF Bombay. 69 Bom. 600 = 157 I.C. 
930 = 8 E.B. 90=37 Bom.L.R 449 =A.I.R. 1935 
Bom. 310. 

1 nsol vent y —Cal cutta II igh Court — Oi i gtual 

Side — Order of Registrar in Insolvency — Appeal to 
Court — Procedure for — Notice of motion. 

In the absence of any rule providing for affidavits in 
support of appeal'J, affidavits in opposition and in answci , 
the better procedure in the case of appeals from orders 
passed by the Registrar in Insolvency, would be that the 
appeals should be on notice of motion supported by an 
affidavit setting out the grounds on which the applicant 
contends that the order appealed from is incorrect. {Me 
Nair, J.) In re SATISH CHANDRA ROY. 39 C.W. 
N. 1227. 

Inspection of documents. 

-Inspection of documents — Place of — Guiding 

principle — Balance of convenience. 

In deciding a question as to the place where the ins- 
pection of documents is to be given, whether it is to 
be at the place of suing or at the place where the docu- 
ments are, the Court should be guided by the balance of 


Interlocutory orders. 

Interlocutory orders — Power of single judge — 

Mysore Chief Court* 

It is the practice in the Mysore I'hief Court for single 
Judges to pass orders regarding the granting of tem- 
porary injunctions, appointment of receivers, attachment 
before judgment and other interlocutory orders of a 
similar nature. {Mahadcviyya^ O.C.J. and Shanka- 
ranarayaui Rao, J) VeNKATKSIAH GOVERNMENT 

OF Mysore. 11 Mys.L J 271. 

Interlocutory order by con.sent — Variation of. See 

Compromise— CONSENT order. 66 Bom. 231. 

Issues. 

See also C. P. CODE, O, 14. 

Issues — Amendment by Court in the course of 

judgment — Proprit ty. 

It is not proper for a Court to virtually alter an issue 
in the course of the judgment. To do so may entirely 
.alter the complexion of the case and prejudice the side 
who would presumably lead evidence on the point in 
issue had he known that the issue was in that form . 
{Stone and Pakenham Walsh, J j) MURUGAPPA 
Chetty V. Ramanathan Che tty. 157 I 0. 274 = 8 
E.M. 133=1935M.W.N.569 = 41 L.W. 636-A.I.R. 
1936 Mad. 734. 

Practice — Issues — Dtdy of Court — Precise and 

i definite issues. 

I It is the duty of the Court to frame precise and defi- 
! nite issues. {Oppeuhcim, S.M, and Knox, J*Mj) RAM 
I I'HAL V. Bhya Kesho Dat Ram Pande. 16 B.D. 

1 206 = 13LR. 90 (Rer.). 

Issues — Finding on all — Duty of Subordinate 

Court, 

Asa general rule the Suljordinate Judge ought not to 
dismiss an action on a preliminary issue but ought to try 
the preliminary issue and then tiy out the other issues 
as well except in cases where the record is a very heavy 
one and the trial of the other issues would take a long 
time. {Beaumont, C.J. and Murphy, /.) B HAG VAN 

Gokulji & Co. z/. Balku Babaji. 136 1,0.497 = 
I.E. 1932 Bom. 193 = 33 Bom.L.R. 1291 = A.I.R. 
1932 Bom. 1. 

— Issues — Parties pressing issue as to necessity for 

alienation by widow — C’ourt, if bound to decide issue as 
to bona fide enquiry also. See HINDU LAW — ‘WIDOW 

—Alienation by. A.I. E. 1935 Pat. 361. 
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PRACTICE— Judge and Jury. 


PRACTICE— Justice, equity and good conscience. 


Judge and jury. 

Judge and jury — Sufficiency of evidence. 

A Judge, confronted by a jury, can indeed say in 
proper cases what evidence is in law not sufficient to be 
Considered by a jury, but he cannot decide that the 
evidence is such that it is sufficient to satisfy the jury, 
nor can he non-suit a plaintiff because he thinks the 
defendant has discharged the onus which rests upon him. 
Ryder Wombivell^ (J 868; 4 Ex. 32 2Lr\A Banbury w. 
Bank of Montreal (1918) A.C. 626, Kel. on. {Lord 
IViig/jt.) Winnipeg electkic c o. z/. Jacob Geel. 
1932 A.C. 690 = I.R. 1932 P C. 308 = 1933 A.L J. 
618 = 139 I.C. 663 = A.IR. 1932 P.C. 246 (P.C.). 

— ■■■ Judge and jury — Verdict of jury —Construe’ 

it on. 

The language of a jury in explaining the reasons for 
their verdict ought not to be construed too narrowly. 
{I^ord iVng/it.) Paul pronek V. Winnipeg ry. Co. 

I.R. 1932 PC. 333=140 I C. 447 = 37 L.W. 18= A. 


A District Judge retired from office on 4th October, 
1927. The judgment was signed by him on 9th October, 
1927 and the same was pronounced in Court by his suc- 
cessor on 17th October, 1927. 

Lleld^ that the judgment was valid in law. (Case-law 
discussed.) (Afuker/i and Bennett J J.) BakaMDEO 
Pandeyz/. Debi Dat Singh 63 All. 133= I.R. 
1931 All. 271=130 I.C. 303 = 1930 A.L.J. 1666 = A. 
I.R. 1931 All. 90. 


’“Judgment — Sutt upon — Right of — Limits to. 

The right to sue for enforcement of rights declared in 
a former judgment or decree is not lestricted to cases 
where the former judgment or decree fixes a definite 
amount as payable by one party to another, because the 
rights of parties may be declared in several ways. 
{Beasley. C.J. and Varadachariar, J.) RaTHAN 
ChanD KUMAJI r/. AMICHAND. 166 I C 264 = 7 R 
M. 669 = 40L.W. 792 = 1934 M.W.N. 639 = AI.R. 
1934 Mad. 666 =67 M.L.J. 413. 


I. R. 1932 P.C 276= 64 M.L J. 27 (P.C.). 

Judgment. 

Judgment — Judgment reserved — Endeavour to 

cite authorities ex parte deprecated. 

The practice of endeavouring by ex parte application 
to cite additional authorities after judgment has been 
reserved is to be deprecated. {Ferrers, J.C. and Aston, 
A./C.) Karachi Municipality z/. Narain Das. 
6 I.R. (Sind) 44 = 146 I.C. 796 = A.I.R. 1933 Sind 57. 

Judgment — Order in case not pending. 

An order passed in no pending case is without juris- 
diction and cannot be taken advantage of by a party 
specially when it is passed without notice to the other 
side. {Baguley, J.) MAUNG I.AT z/. MaunG KYAW 
Th A. 147 I.C. 130 = 6 R.R. 167 = A.I R. 1933 Rang. 
8 . 

Judgment — Pleadings. 

Tire decision in a case must be founded on the plead- 
ings or on a case inconsistent therewith. {Dunkley, /.) 
Mange Ma 2 /. Maung po Yin. I.R. 1931 Rang. 
239 = 133 I.C. 95 = A.I R 1931 Rang. 177. 

Judgment — Point not appearing in — If deemed 

to have been given up. 

A point which does not appear in the judgment under 
appeal should be taken to have been given up there. 
{Addison and Din Mohammad, J J.') MahOMED ALI 
Z/. Gh ULAM Nabi. 169 I.C. 633 = 8 R L. 406 = 37 P. 
L.R. 103 = A.I.R. 1936 Lah. 290. 

Judgment — Recording of judgment befoieclos^ 

i ng of case — Proprt ety . 

The President of the Village Panchayat, since dead, 
expressed the opinion and wrote a judgment which he 
showed to the other members and asked them to affix 
their signatures. It appeared that further defence 
evidence was taken the next day. 

Held, that the procedure was irregular and that the 
judgment recorded before the closing of the case could 
not be upheld. {Pakenham PPalsht /.) SRINIVASA 
chariar V. Emperor. 1932 M.W.N. 648. 

Judgment-Remark on chastity of man or woman 

— Propriety. 

It is not proper for a Judge to make remarks in the 
judgment about the chastity of a man or woman when 
there is no evidence at all especially where the matter is 
quite inelevant. {Walsh, J.) KRISHNA AY YAK v. 
Muthuiakshmi Ammal. 160 I.C. 1137 = 7 RM. 
69 = 39 L.W. 701 = A.I.R. 1934 Mad. 169=66 M.L. 

J. 342. 

• Judgment — Signed by after retirement — Same 

pronounced by succeeding Judge — Legality. 


Judgment— U fc of crude colloquialisms — Pro- 
priety. 

Where a Sessions Judge stated in his judgment that 
“his evidence has left me cold.“ 

Held, that the tone of the judgment was not improv- 
ed by such colloquialisms. {Grille, O. J. C. and 
Pollock, A. J.C.) Local Government v. mt Guji. 
17 N.L.J. 189=1936 Or. C. 339 = A.I.R. 1935 Nag. 69. 
Jurisdiction. 

Sec also DUTY OF COURT, supra. 

Jurisdiction — Date of hiartng — Court taking up 

case on another date — Disposal behind back of parties — 
Propriety. 

Where on a date other than that fixed for hearing, 
while the parties did not appear in Court either in per- 
son or through their pleaders, the Court took up the 
case and behind the back of the parties, dismissed the 
suit by accepting the sworn testimony of the referee to 
whom the parties had referred the matter. 

LI eld, that the Court had no juiisdiction to take up 
the case on that date and to pass orders behind the 
back of the parties and that the decree should on that 
ground be set aside. 44 All. 334, Cons. {Sen and 
Ntamaiiillah, JJ.) BaSDEO SjnGH v. RaM RAJ 
SINGH. I.R. 1932 All. 291 = 137 I C. 263 = 1932 A. 

L. J. 71 = A.I.R. 1932 All. 166. 

Jurisdiction — Plea as to — Maintainability in revi- 
sion for first time. See REVISION— NEW PLEA. 68 

M. L.J. 55. 

Jurisdiction — Point of jurisdiction not raised 

by cither party — Court entitled to raise it. 

A Court is entitled to raise a point with regard to its 
own jurisdiction even at the time of delivering judgment 
though it has nof been taken by either party. {Mya Bit 
and Baguley, JJ.) Ma YaN v. MauNG Thin. 160 
I.C. 223 = 8 RR. 349 = A. I.R. 1936 Rang. 174. 
Jurisdiction — Suit relating to public trust — Insti- 
tution in Court without jurisdiction — Disrrissal — Pro- 
priety. See Mysore C.P. Code regulation, S. 92. 
39 Mys.H.C.R. 966. 

Justice, equity and good conscience. 

Justice equity and good conscience. 

Fer Eazl All, J . — Where the law on a particular 
subject has been codified in the form of a statute, it is 
preferable to rest the decision on some statutory provi- 
sion of law than merely on the broad principle of equity 
justice and good conscience. {Ross and Fazl Alt,JJ.) 
Bhagwati Saran Singh v. Miyan Murat Mati 
KueR. 10 Pat. 628 = I.R. 1931 Pat. 427 = 134 I.O, 
139 = 13 Pat.L.T. 21 = A.I.B. 1031 Pat. 394. 
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PBACTICE— Justice, equity & good conscience. | 

— - — Justice^ equity and good conscience — Meaning, 
Courts in India are enjoined to apply the rule of ; 
equity, justice and good conscience where there is no rule ■ 
of law applicable to the facts but that is far from saying '• 
or meaning that each Judge may deride a case as he | 
thinks fit and bound by no rules, but they must be rules : 
and the decision of the case cannot depend upon caprice. ' 
Often the rules of justice, equity and good conscience > 
means a rule of the common law of England or rules of 
equity, not as binding on Indian Courts but as a guid- ' 
ance in determining matters which come before them in , 
which there is no rule of Indian Law. {Wort and Fazl 
Ah,//.) PaTTISON V. liiNDHYA DEBI. 12 Pat. 
216 = 6 I.R. (Pat.) 225-146 I.O. 56=14 Pat.L.T. 
149 - A.I.R. 1933 Pat. 196. 

/usttce^ equity and good conscience — Rule of — 

Apphciihility — Interest — Aimrd of — Principles, 

Under the Mysore High Court Regulation and the 
Civil Courts Regulation, CJourts in the Mysore State 
must, when there is no specific enactment or rule, act 
according to justice, equity and good conscience, and 
that means, that rules of English law so far as they aie 
applicable to Indian society and Indian circumstances 
can be taken to be a proper guide. Put Courts in . 
Mysore are not bound to follow the old rules of English . 
law whi('h are being abrogated in England, because they 
are now considered antiquated, unjust o*- defective. 
Interest can therefore be awarded oit unpaid debts, 
whether arising from contract or otherwise, unfettered 
by the restrictions imposed by Lord Tenterdei/s Act in 
England or the Indian Interest Act in British India. 
{Rally, C./. and Shaiikaranarayana Rao, /.) MYSORE 

CLAY Works, Ltd. v. Ram.achandra Rag. 40 

Mys.H.C.R. 316. 

Leave to sue. 

Leave to sue company — Grant of ex parte — Pro- 

pi iety of. .S*^<f Companies act, S. l7i. 39C.WN, 
1259. 

Leave to sue — Madras City Civil Court — Defend 

ant living outside Madras— -T.eave to sue — When to be 
obtained. See MADRAS CiTY CIVIL COURT ACT, 
S.S. 68M.L.J. 205, 

Letters Patent appeal 

' " fetters Patent appeal — New case. 

A new point cannot be raised in an appeal under the 
l.etters Patent. {Shadi Lai C,/ and Broadway, /.) 
Mewa Singh v. Tara Singh. 6 IR. (Lah.) 100 = 
145 IC. 416(1) = 34 P.L.R. 853 = A,I.R. 1933 Lah. 
686. 

■■ tiers Patent appeal — Ne7v plea. 

A new point w'hich has not been argueil before the 
first Court cannot be taken in an appeal under the 
I.etters Patent. 20 All. 258, Foil. {Broomfield and 
Wadia, //.) GOPAL ShaNKKR v. RAI SlNGH 
PREMJI. 161 I.O 767 = 7 R.B. 78 = 36 Bom.L.B. 510 
= A.I.R. 1934 Bom. 266. 

-Letters Patent appeal — Neio plea 

A plea of w'ant of jurisdiction can be raised in the 
Letters Patent appeal, even though it does not appear 
to have been passed before a single Judge of the High 
Court in second appeal. {^Sulaiman, C,/. and Bcnntt, . 
/.) Municipal board, Benares v. Krishna & ^ 
Co. 67 All. 916 = 166 I.O. 281 = 7 R.A. 1060 = 1935 : 
A L.J. 636 = 1935 A.W.R. 685 = A.I.R. 1935 All. 760. ^ 

Letters Patent appeal — New plea— Main tainabi- : 

lity. See APPEAL— New PLEA. 1934 A.L.J. 848 = 
A.I.B. 1934 All. 893. i 

Letters Patent appeal — New plea — Plea of juris ; 

diction. JURISDICTION— Cl VI L AND REVENUE I 

Q. D.— II— 166 


PRACTICE — New case. 

COURTS. 166 I.O. 669 = 1935 R.D. 182= 1936 A.W. 
B. 474 = A.I.R. 1936 All. 746. 

Letters Patent appeal — Aew plea — Plea of juris- 

dtetton. 

A point involving a question of jurisdiction can be- 
taken up in the I^etters Patent appeal even for the first 
time. {Sulatman, Mukerjt and Boys, / /.) GoraR- 
DHAN Das Dau D AVAL. 64 All. 673 = 1 R. 1932 
All. 467=138 I.C. 583 (2) = 13 L.B. 199 (Rev,) = 

1932 A.L.J. 365=16 R.D. 293 = A.I.R. 1932 All. 273 
(F.B.). 

■ —fMters Patent appeal — New question of fact. 

A question of fact not raised in the pleading or at the 
trial Court cannot be raised in Lttteis Patent appeal. 

( Maepherson, /antes and Varma, //.) RamBRICH 
LAL?\ Syed Mohammad. 164 I.C. 853=7 R.P. 491 
(2) = 16 Pat.L T. 342=A I R. 1935 Pat. 66. 

Local Inspection. 

See also C. P. CODE, O. 18, R. 18. 

d.ocal inspection — Court should daide case on 

eiddence. 

A Court should decide a case on the legally admissible 
evidence placed before it and not m the light of the 
observation made by it at the time of a local inspection. 
{Ba U, /.) U San Mya V U Tin. 168 I.O. 1092 = 

8 R.B. 238 = A.I.B. 1935 Rang. 129. 

Local tnspsetton — Use of — Duty of /tidgc. 

A Judge can make a local inspection only for the 
purpose of understanding the evidence in the case. He 
cannot use it for the purpose of coming to the conclu- 
sion whether the plaintiff’s evidence or the defendant’s 
evidence was true, as that would be substituting his own 
view of the matter for the evidence in the case. {Wort, 
/.) Glju MAHATO V. Jogkndranath. 157 I.C. 
480fl) = 8B.P. 156(1) = A.LB. 1936 Pat. 457. 

New case. 

See also{\) C P. CODE, SS. lOO AND 115. 

(2) PLEADINGS. 

(3) PRACTICE— ARPEAI., LETTERS PATENT 
APPEAL AND SECOND APPEAL. 

New case — Claim to price of timber cut based 

on agreement — Agreement not proved — Decree on basis 
of right to trees as owner of land — ('a.se set up not in- 
consistent with the prior case. See EASEMENT— BUR- 
DEN OK PROOF. 16 Pat.L.T. 192 = A.I.R. 1936 Pat. 
188. 

New case — [f open to the Court to make. 

In a case which has been tried on the question 
whether the petitioner is an idiot or not, it is not open 
to a trial Court to make a new case based on the ground 
that, although the petitioner was not an idiot, he w'as a 
feeble-minded man who could not have entered into a 
contract. {Sulatman, C,/. and Mukerjt. /.) MT. 
TlTLl V. ALFRED ROBERT JONES. 66 All. 428 = 163 
10.733 = 7 R.A. 683 = 1934 A.L.J. 1129=3 A.W .R. 
70= A.I.R. 1934 All. 273. 

New case — Parties aivare of case they had to 

meet and leading evidence to tehut same. 

Where the defendants are fully aware fiom the very 
beginning of the trial as to the case which they have to 
meet and the defendants have tried to rebut that very 
case in their evidence, it cannot be said that the defen- 
dants are taken by surprise or that the Courts have set 
up a new” case which the defendant had no opportunity 
of meeting, merely for the reason that there is a slight 
discrepancy between pleading and evidence. {Tek 
Chand, /.) GhULAM ALI v. MAHOMED ALL I.R. 

1933 Lah. 479 = 144 10. 467 = 34 P.L.R. 763 = A.I. 
R. 1933 Lah. 342. 
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PEACTICE— New plea. 

New plea. 

Appeal— NEW plea. 

(2) C. P. CODE, SS. JOO AND 115— New 

PLEA. 

(3) Pleadings— Appeal. 

(4) PKACTJCE— Appeal, Letters Patent 

Appkal, Revision and Second 
Appeai.. 

(5) Privy Council Appeal— New plea. 

• New plea — Ltmitnttou, 

A question of limitation, which arises from the facts 
of the case, can be raised at any stage of the proceeding 
and, if so raised, must be considered and decided even 
by the appellate Court. 53 All. 65 (P B.), Dist. 
{Staples, A,/.C.) MaHARAJ Sai v. KEDAR NATH. 
29NIjE. 272- 6 IR. (Nag ) 34 = 144 I.C 948 = A. 
I.E. 1933 Nag. 130. 

New pica — Point not taken in defence but fully 

dtscHsicd tn arfpumcnts — No ^urp^'tsc — Plea, tf open. 

Where the plea that the transfer was void as having j 
been made by an undischarged insolvent, though not | 
specifically taken in defence was raised and discussed in i 
the course of arguments of the trial and appellate Courts 
there was no question of surprise; the materials on 
record were quite sufficient to enable the court to give a 
decision on a pure question of law held, that the Court 
was justified in accepting the plea. {Raza and Ki^ch, 
f/.) BUDDHU J.ALV. Ram Sahai 8 Luck. 87=1. 
B. 1932 0udh332 = 138 IC. 808=9 O.W.N. 623 = 
A.I.R. 1032 Oudh 244. 

New point. 

See also (1) APPEAL— NEW POINT. 

(2) Practice— Remand and revision. 
Originating summons. 

'^Ori ginattHp[ summons — If mainlatnable against 

debtor of estate of dcica^ed. 

When a (question arises in the administration of the 
estate of a tleceased person, and thi^re is no disputed 
question of fai t, an originating summons lies at the 
ini»tani'e of the administrator of the estate for account 
against a d -btor of the estate. {Rem fry J.) ELIZA 
Mar I IN, In the e^oods of. 62 Cal, 120= 157 I.C. 936 
= A.IR. 1935 Cal. 511. 

Originating Summons — Nature and scope of 

proceedings — Plaintiff claiming dc hors the will — 
Recourse to originating summons. See ('ALCUTl’A 
High COURT Rules (Original Side), Ch. Xlir. 
62 Cal 1062. 

Originating summons — Person dealing with 

fund as executor — Enforcement of liability to account 
—Procedure. See SUCCE.SSION ACT, S. 303, 62 Cal. 

120 = A.I.R. 1935 Cal. 611. 

^Onginating sumnDHs — Question of granting 

probate. 

'I'he question whether a certain document .should be 
admitted to probate cannot be decided upon an originat- 
ing summons. It is not until the probate Court has 
decided the matter finally that it i-s given to any one to 
know what the dispositions made by the testator are. 
{Rankin, C.J. and C.C. G/iose, J ) ELIZABETH ANNA 
. Oeeicial Tkustp:e OF Bengal. 130 I.C. 217= 
52 C L.J. 476- A.I.R. 1931 Cal. 138. 

Parties. 

'■’Parties — Hindu 7oi loro— Tenant — Surrender to 

landlord of lihaoli land — Suit by reversioner — Land 
lord no^ made party — Effect. 

A rever''ioner cannot he allowed to impugn the validity 
of a surrender of Bhaoli lands made by a Hindu widow 
in favour of the landlord, when the landlord has not 
been made a party to the suit by the reversioner. {Fazl 


1 PRACTICE— Partition suit. 

j All and Rowland, /J ) BaSUDEO MANDAR v. BAID- 
I YANAIH Mandar. 166 I.C. 774 = 8 R.P. 23 = A.I. 
. B. 1936 Pat. 176. 

I - ‘-'-‘Parties — Joint landlords — Suit by one — All prO' 

prietors tf partus. 

Two proprietors who had a share in a certain separate 
account in a laluq leased the land in question to tenants 
who later on sold it to one of the lessors. The other 
having sued for joint khas possession of the land, 

Held, that it w'as not necessary to make all the pro- 
piietor.s of the taluk parties to the suit. {Hetuiersonf) 
Nalini Kum VR ROY v. Kamim Kumar Koy. 164 
I.C. 712 = 7 R.C. 518 = 60 O.L.J. 34 = A.I.R. 1936 
Cal. 93. 

Parties — Misjoinder — Suit under S. 92, C P. 

Code — Addition of prayer for relief against stranger 
with other claims — Effect See C. P. CODE, S. 92. 39 
O.W.N. 1103 = A I.R 1935 Cal 805. 

Parties — Mortgage suit — Insolvency of mortgagor 

pending suit — Official Receiver — If to be added as party. 
See C. P. Code, O. 34, R 1. 39 C W.N. 384. 

— ■■■ -‘Parties — Non joinder — Dispute as to succession 
to shebaitship of idols — Idols not made parties — Effect — 
Non-joinder. 

In a Suit which raises questions as to the right of 
succession to the shebaitship of idols, the idols are neces- 
sary parties or at any rate proper parties; and in the 
absence of the idols the questions cannot be rightly 
1 agitated. The suit W’oald be bad for defect of parties. 
{D.N. Milter and Patterson, JJ.) KAI SUNDARI 
TMSVA BenodeBeharv Saha. 163 IC. 595=9 
RC. 38 = 39 O.WN. 1264. 

'Parties — Non-joindcr — Sint to enforce charge — 

Tru r/ recet pt — Stii t by holder to en for ce charge — Omt s * 
Stott to implead uibseguent mortgagee — Effci / 

In a suit by the h(fider of a trust- receipt to enforce his 
charge, a subsequent mortgagee is a necessary party; and 
if the plaintiff does not make him a party, though he 
has knowledge of the mortgage, the deciee which he 
obtains in .such suit is valueless in law' as against such 
subsequent mortgagee. {Cunliffc, /.) BUDHSING 
Balchand v. Aknhoi.d & Co. 39 O.W.N. 1018. 

--—^pirties— Sint irivolvinsf validity of adoption — 
Adapted son not impleaded — Effect. 

In a suit involving a question as to the validity of an 
adoption, the adopted son is a necessary party; and if 
he has not been made a party the question whether he 
has been validly adopted cannot be decided; such a suit 
is bad for non-joinder ot parties. {D, N. Mitter and 
Patterson JJ.) RAI SUNDARI DaSYA BENODE 
BeharySaha. 16310.595 = 9 R.C. 38 = 39 O.W. 
N. 1264. 

—Parties — Suit by landlord against recorded tenant 
— Defendant karta of Hindu joint family — Minor co- 
parceners — If necessaiy parties. See HINDU Law — 
JOINT family. 16 Pat.L.T. 122 = A.I.R. 1935 Pat. 
206. 

Partition suit. 

See also APPEAL, supra. 

'Partition suit — Co sharer not impleaded — Deer ee 

— If can be passed. 

No decree can be passed for partition in a suit there- 
for in the absence of even a single co sharer. {Muham' 
mad Noor and Dhavle, J J?) CHURAMAN MahTO 
BhatuMahto. 154 I.C 866 = 7R.P. 491 (1) = 16 
I Pat.L.T. 308 = A.I.R. 1935 Pat. 241. 

, Partition suit — Preliminary decree — Appeal by 

I plaintiff on some matter — New plea by defendant as to 
I non maintainability of suit Subsequent contention by 
t him that preliminary decree is final except with regard 
1 to matter on which plaintiff has appealed. 
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PBACTICE -Partition suit. 

Where a preliminary decree in passed on a partition 
suit and in appeal by the plaintiff the defendant’s appli- 
cation for permission to raise a new plea as to non- | 
maintainability of the suit on the ground of non inclusion 
of certain item of property is allowed, it is not open to 
him to contend that the preliminary decree is final except 
with regard to the particular matter on which the 
plaintiff has appealed. The whole suit has been re-opened 
by them especially when they have got fresh issue raised 
which cuts at the root of the decree. {Walsh, /.) 
Seethakama Aiyak V, SuBBA Iyer. 166 I.C. 799 
= 8 B.M 53^ A l.B. 1935 Mad. 445. 

■" "“Partition suit — Preliminary decree for partition — 
Enquiry before Commissioner — Objection tnat certain 
property is of disputed title — Sjsrainability. See PARTI- 
TION— PRELIMINARY Decree. 62 O.L.J 85. 

Partition suit — Preliminary decree passed — 

Subsequent dismissal of suit — Permt ^sibility. 

Alter a preliminary decree in a partition suit has been 
passed, it is not competent to the Court to dismiss the 
suit subsequently. The preliminary decree can only be 
reversed on appeal and whatever default there may be in 
the subsequent stages of the suit, that preliminary decree 
itself cannot be vacated. {Ramesam^ Offg. C.J. and 
Cornish, /.) SUNdaRARAJAMMA v. RaMULU 
Chetty. I.R. 1932 Mad. 789 - 139 I.C. 761 == 36 L. 
W. 414 = A.I.R. 1932 Mad, 519. 

Partition suit — Subsequent events — Power of 

Court to take into account. 

Partition suits are an exception to the general rule , 
that the rights of the parties in a suit must be ascertain- | 
ed as at the date of the action brought. In partition , 
suits the Com t in determining the rights of the parties 
may, in order to settle these rights completely and finally 
have regard to events occurring subsequent to the date 
of the institution of the suit, 9 S L.R. 01, Kel on. 
{Rupchand, J,C. and Lobo, A.J.C.) MT. GhulAM 
FATMA V, AbuUL AZIZ. 27 S.L.R. 411 = 149 I.C, 608 
= 6 R.S. 225 = A.I.R. 1933 Sind 371. 

Plea. 

Plea — Exemption in statute set up by party — 

Onus of proof . 

It IS one of the recognised canons of jurisprudence 
that a person who seeks to take advantage of an excep- 
tion has to prove affirmatively that his case falls within 
the scope of that exception, {Tek Chand and Agha 
Haidar, JJ.) KaNHAYA LAL DEVI DaS JAGAN- 
NATH. 12 Lah. 328 -I.R. 1931 Lah 417 -=131 I.C. 
289 = 32 P.L.R 40 = A.I.R. 1931 Lah. 227. 

•'■‘Plea — Powers of court — Fundamental questions. 

The Court has an iiihcient power to take cognizance 
of questions which cut at the root of the subject-matter I 
of controversy between the parties. {Raza and Ktsch, 
JJ.) BUDDHU Lal V. Ram Sahai. 8 Luck. 87 = 1. 
R. 1932 0adh332 = 138 IC. 808 = 9 O.W.N. 523 = 


PR ACTICB -Procedure . 

In a suit in which the plaintiff prays for an account 
and administration of what is alleged to be a trust fund, 
and for his share in the fund, pleader’s fee must be paid 
on the amount of the fund, as determined by the market 
value of the securities in wffiich the fund is invested at 
the date of suit. {Murphy and Paylee, //,) NaSIRUD- 
i DIN AHMEDKHAN V, SECRETARY OF STATE. 160 I. 
j C. 146 = 8 R.B. 282 = 37 Bom.L.R. 763=A.I.R. 1936 
I Bom. 439. 

i Power of Court. 

I Power of Court — Calcutta High Court — Ongi- 

j nal side — Order made but not perfected — Power to re- 
consider and recall. 

An order passed by a Judge and drawn up, but not 
I completed or filed is not an order which has been per- 
fected, and can therefore be reconsidered by the Judge 
who made it and also recalled by him. {McNair, /.) 
In the matter of Thk STEEL CONSTRUCTION CO , 

, LTD. 39 C.W.N. 1269 

Privy Council. 

1 See Privy Council— Practice. 

Procedure. 

Procedure — Application to continue suit in forma 

pauperis — Dismissal of suit — Subsequent granting of 
leave to sue as pauper on basis of application — Legality. 
See C, P. CODE, S. 11— FORMER SUIT. 60 C.L.J 687. 

Procedure — Application for leave to appeal under 

Letters Patent — Refusal of leave — Application if con- 
vertible as review petition. See C, p. Code, O. 47, 
R. 1. A.I.R. 1935 Lah. 330 (1). 

•Procedure — Civil and criminal Courts — Appli- 
cation against religious leader. 

It is not desirable that religious leaders should be 
brought into criminal Courts where the matter can be 
I disposed of by the Civil Courts {Rennet, /.) HaidaRI 
1 BEG AM V. Jawad all 164 I C. 638=7 B.A. 783 = 

' 36 Cr.LJ. 554 = 1936 Or.C 36= 1934 A.L.J. 946 = 4 
; A.W R. 1406 = A.I.R. 1936 All 55. 

-Procedure — Court fee — Determination — Time for 

— Deficient Court-fee— Order foi after dismissal of suit 
—Propriety. See COUKT-FEES— QUESTION AS TO. 
162 I.C 799 = AIR. 1935 Lah. 75. 

Procedure — Divorce — Suit by wife against hus- 
band— Intervener by alleged adultress — Procedure. See 
Indian and Colonial Divorce (Jurisdiction) 
Acr, S. 1 (4) AND R. 9. 62 Cal. 82 = 39 C.W.N. 96 

= A.I.R. 1935 Cal. 456. 

Procedure — Ex Parte decree against several 

defendants — Application to set aside by one only — Po7ver 
to set aside entire decree, 

Theie cannot beany doubt that a Court has power, 
on the application of one of the defendant*-, to set aside 
an ex parte decree in its entirety. {Muter /,) PRA- 
FULI.A SUNDARI ROY CHOUDHURANI v . AZIZ- 
I ONNESSA. 40 C.W.N. 34 = 62 C.L.J. 296. 


A.I.R. 1932 Oudh 244. 


'Procedure — General and special Acts — Applica- 


Plea raised at late stage — Sustainability. 

The question of abandonment of a holding by a 
tenant is a mixed question of fact and law. Such a 
question cannot be allow'ed to be raised at the time of 
the argument or at a subsequent stage of the litigation 
{Suhrawardy and Jack,//,) RUHINI KUMaR DaS 

z/. Aminuddin Kaviraj. 137 I 0. 668 = I.R. 1932 
Cal. 347=36 C.W.N. 648 = A.I.R. 1932 Cal. 406. 
Pleader’s fee. 

^Pleader's fee — Calculation — Suit for adminis^ 
tration and accounts of fund alleged to be trust fund — 
Valuation for plead ePs fee. 


bility. 

When there is a Special Act dealing with a special 
subject, resort should be had to that Act instead of to a 
general provision, especially when the general Act con- 
tains no special piovisions to indicate to the Court how 
it should proceed and it is more convenient that the 
case should be considered under the special Act. 
{Rennet, J) HAIDARI BEGAM v. JAWAD ALI. 164 
I.C. 638 = 7 R A. 783 = 36Cr.LJ. 664 = 1934 A.L.J. 
946 = 4 A.W.R. 1406 = 1935 Cr.C. 36 = A.I.R. 1936 
All. 66. 

^—'•—Procedure laid do7vn by statute — Court's power to 
substitute different procedure. 
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PBACTIOE— Procedure. 

When the Legislature has in a special statute express- 
ly laid down a specific procedure to be followed by the 
Court, the Court will not be justified in disregarding 
that procedure and substituing a different procedure not 
authorised by the statute, merely because the aggrieved 
party considers it more advantageous to him. (Maha^ 
devayya, C. J. and Shankaranarayana A'aa, /.) 
HaNUMANTHA Rao, tzc the case of, 12 Mya. L J. 
292-39 Mys. H.C.R. 380. 

Procedure — Law applicable to suit. 

The rights of parties with regard to a suit should be 
determined upon the law as it stands at the date of the 
institution of the suit. (Afuher/i, Jf) KuMaR DkBKN* 
DKA I.AL Khan z/. SUDHARAM RAY. 162 1.0. 271 
-8 B.C. 683 = 61 0.LJ. 127-A.I.E. 1936 Oal 173. 

■Procedure — Memorandum of appeal anci revision 
— Frame of — (’ontents of grounds — Setting out of legal 
arguments — Propriety. See C. P. CODE, O. 41, K. (J), 

(2). 68 ML J. 218. 

Ptocedure — Plaint tiled by pleader without 

written authority — Irregularity — IIow ntred . 

The presentation of a plaint by a pleader with an 
oral authority and without a written power is an irregu 
lar presentation. The matter can be regularised only in 
one manner, by an order of Court The plaintiff 

must apply to the Court for permission to remedy the 
defect, and if the Court grants his application, the plaint 
must be taken to be presenteil duly on the date of pre- 
sentation. But, if the (?ourt refuses the request, the 
plaint must be taken off the file. A party cannot be 
allowed to put the matter in order by altering or correct- 
ing the record himself without refeience to the Court. 
Nor is it a right procedure to allow the defect to remain, 
and to throw out the suit later on the ground that the 
suit is out of time on the date when the plaintiff cures 
the defect. (A\ C. Mitter, /.) CHANDRA Kanta 
Hazraz/. Rajani Kania Das 164 I.C. 442-9 
R C. 211 - 39 C. W.N. 634 = 62 C.L. J. 277. 

—Procedure — Public right of way — Obstruction — 
Suit by individual in respect of Procedure. See C. P. 
CODE, O. 1, R. 8. 39 O.W.N. 590. 

Procedure — Rent suit again d two persons — 

Dental of liability by O/ie — Admission by other — Dismis- 
sal of suit in toto — Propriety, 

In a suit for rent against two tenants one of whom 
denies his liability and the other admits, the suit ought 
not to be dismissed, entirely when the plaintiff does not 
prove his case, A decree should be granted to the 
plaintiff against the defendant admitting liability, on the 
basis of the general prayer in the plaint, though no spe- 
cific relief is claimed against such defendant. A decree 
should be granted on the admission of liability. i^Mttter^ 
J.) lURl PADA DUTT re GoBINDA CHANDRA DaS. 

60 C.L J. 220-A.I.B. 1936 Cal. 193. 

"P raced nr t — Selection of forum — Courts of 

different rank. 

It is a general rule of procedure that where Courts of 
different rank have jurisdiction, then an application 
''lioiild be made in the lowest Court w'hich has jurisdic- 
ihm. {Rennet, J.) HAIDARI BEGAM v. JaVVAD AI.I. 

154 I.C. 638-7 BA. 783 = 36 Cr L.J 554 = 1934 
A.L J. 946 -4 A.W.R. 1406=1935 Cr O. 36 = A.I.B 
1935 A 55. 

Procedure — Shah Jog Hundi — Payment to Shah 
under forged indorsement — Inability to reimburse 
drawee Enforcement — Suit or third party notice. See 
Negotiable in.strument — shah jog Hundi — 
INDORSEMENT FORGED. 36 Bom L.B. 941 


I PRACTICE— Procedure. 

Procedure — Suit under Agra tenancy Act — De- 
lay in substitution of heirs of deceased defendant — 
Technical defects — If fatal. See AGRA Tenancy ACT 
(III OF 1926) -PROCEDURE. 1936 R.D. 6. 

; ■ • " •-‘Procedure — Suit based on observation by Judge 

j — Maintainability apart from laiv, 

I Where a suit was instituted by plantiff relying on- 
j the strength of a remark made by the Judge in previous 
i proceeding though the suit was incompetent in law. 

Held,, that there was no legal principle on which that 
, remark could be allowed to override the provisions of 
the law. {Faradachariar, J) MaCHAMMA v. KANA- 
KAMMA. 168 I.C 410 = 8 B.M. 260 = 1936 M.W.N. 

: 786 = A.I.R. 1935 Mad. 923. 

I 'Procedure — Suit for compensation for breach of 

I contract — Distinition from a suit for accounts. 

I A suit for acccounts is essentially different from a suit 
I for compen.sation for breach of contract. In the former, 

' if the accounts should ultimately show something due to 
. the defendant, a decree can at once be given to him; 

this is not possible in the latter class of suits. 14 C. 147 
• (P.C.) ; 42 M. 873; 15 B. 155 (P.C.) ; 20 M. 418. 23 C. 

' 884; 27 A. 374; 32 A. 525; 22 A. L .J. 783, Ref. {Reilly 
and Ananthaknshna Atyar, JJ.) ANNU AVATHANI- 
GAL V. SomaS JNDRA Avathanigal. 64 Mad. 664 
= I.B 1931 Mad. 601 = 131 IC. 166 = 1930 M.W.N. 
1199 = 33 L.W. 1=A.I.R. 1931 Mad. 186(2) = 62M. 
L J. 45. 

' Procedure — Suit — Dismissal for ivant of prose- 

, cution after issuer are fixed and after examination of 
I some witnesses and when parties are present — Propriety, 

Suits should not be dismissed for want of prosecution 
after issues have been fixed, and after evidence of some 
witnesses have been recorded, and when parties are 
I present, on the sole ground that witnesses fail to api^ear. 
The witnesses w’ho fail to appear should be compelled to 
give their evidence under warrants of arrest, if neces- 
I .sary. {Knox, S.M. and Grant,/. M.') MaKUND LaL 
V. Sahai AHir. 1936 R.D. 600, 

Piocedure — Suit for ini unction — Absence of 

, prayer for declaration — Amend went — Dismissal of suit 
— Propriety. 

I Where a suit brought on behalf of a minor for an 
j injutiction to restrain the defendant from interfering 
' with his posses; ion of the suit property, in pursuance of 
! a decree obtained by the defendant to which the minor 
I was a party, and which was not alleged to have been 
! obtained by fiaud or collusion or negligence of the 
! guardian, was dismissed by the lower Courts, holding 
I that the suit was not maintainable in the absence of a 
I prayer for a dechration that the decree was not binding 
on the minor. 

Held, though the plaintiff was bound to ask for a 
declaration, the suit should not have been dismissed, but 
that an opportunity should be allowed to amend the 
plaint by adding the necessary declaration on payment of 
costs. {Lakshmana Row, /,) MEGAVARNAM CHETI’IAR 
V. Krishnan Chettiar. 40 L.W. 340 = 152 I.C. 340 
= 1934 M.W.N. 1024 = 7 R M. 216 (1)= A.I.R. 1934 
Mad 600 = 67 M.L.J. 246. 

— — procedure — Suit for possession of wakf property 
by mutawallis — Plaintiffs not found to be mutawallis — 
Mai ntainability . 

A suit for possession of wakf property framed by 
j plaintiffs as a suit not by persons having an interest in 
the wakf and filed in a representative capacity but by 
the plaintiffs as mutawallis is not maintainable, where it 
is found that they are not mutawallis. {Mitter, /.)* 
Mohammad Soleman Molla v. Tasadduq 
Hossain. 1681.0. 644 = 8 R.C. 192= A.I.R. 1936 Oal. 
623. 
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PBACTICE — Procedure- 

Procedure — Suit for rent under lease — Lease in- 
admissible for want of registration — Piocedure — Decree 
for compensation for use and occupation — Powder of 
Court to decree. Sec U. P. LAND REVENUE ACT, S. 36. 
1935 B.D. 299. 

Procedure — Summoning record. See C. P. 

CODE, 0. 13. R. 10. AXR. 1931 Lah. 119. 

Procedure — Surety for judgment-debtor — En- 
forcement of liability — Execution of suit. See MYSORE 
C. P. Code Regulation, s. 145. 13 Mys.L.J. 124. 
Quia Timet Action. 

See Quia timet action. 

Belief. 

See also (1) PLEADINGS AND 

(2) PRACTICE— APPELLATE COUR'I’ AND 
SECOND Appeal. 

" 'Relief — Alteniatiue claim against two defend- 

ants — Hiection of decree against one — Appeal claiming 
relief againU other — Bar of. 

Where a plaintiff claims a decree against two persons, 
not jointly, but in the alternative, atul elects to take a 
decree against one of them, he is precluded from appeal- 
ing against the decree and claiming therein a decree 
against the other. {Page, C.J. and Mya Bu, /.) U PO 
Skin z/. E. M. Bodi. 13 Rang 189^8 R.R. 263 = 
169 I.O. 167 C2) = A.IR. 1936 Rang 397. 

- •Relief — Claim against two defendants in the 

alternative — Election to take aeciec against one — Sub- 
seguent claim against other — Estoppel. 

Where a plaintiff claims relief against a furticular 
peison or in the alternative against another person, the 
liability of the two being alleged to be not joint but only 
in the alternative, and elects to take a decree against oi.e 
of them for the full claim, he is precluded from sub- 
sequently claiming a decree against the other. {Eage^ 
C.J. and Mya Bn, /.) U PO SKIN v, E.M. liODI.'HS 
Rang 186 = 8 R.R. 253 = 159 1,0. 167 ( 2) = A.I.R. 
1935 Rang 397. 

Relief — Conditional offer refused — Even offered 

sum cannot he claimed , 

Where the plaintiff refuses the defendant’s offer, 
which is only made on certain conditions, he cannot 
claim that the sum offereil should have been decreed to 
him in any case, as if it has been offered unconditional- 
ly. /.) Footwear v. N.W. Railway. 6 1. 

R. (All.) 45 = 144 I.O 1029 = A I.R.1933 All. 348. 

Relief — Decree different from prayer in plaint. 

It is wrong for a Judge to pass a decree which is 
entirely different from the prayer in the plaint. 
iDunkley, J.) MEYAPPA CHETTVAR v. V^ENKATA- 
CHALAM Chettyar. 155 I.O. 997=7 R R. 374= A. 
I.B. 1936 Rang. 34. 

Relief — D:cree in excess of plaint claim — Valid- 
ity. 

Where the plaint only asks for a declaration as re- 
gards land which is ancestral, the Court has no power 
to grant the plaintiffs a decree also with legard to the 
self-acquired property. {Addison and Hilton, JJf) Mt. 
PARBATI Z/. JEWAN Mal. LB. 1932 Lah. 336 = 137 
1.0. 239 = 33 P.L.R. 39 = A.I.B. 1932 Lah. 251. 

Practice — Relief — Decree for specific perform- 
ance of land — Suit for mesne profits as such for period 
after decree — Decree for damages — If can be passed. 
See C. P. CODE, O. 2, R. 2. 18 N.L. J. 76. 

— —'^Relief — Duty of Court. 

Where the plaintiff asks for possession of one-fourth 
of a land, the Court cannot allow him to take possession 
of the whole land. {Addison and Agha Haidar, //.) 

Fazal Din z/. Milkha Singh. 6 IB. (Lah.) 68= 
146 I.O. 182=34 P.L.R. 1037=A.I.R. 1933 Lah. 


i PRACTICE- Relief. 

j“ Relief — Duty of Court — Particulars fully set 

I out tn plaint — Grant only of part — Propriety. 

! Where the relief portion of a plaint clearly sets out 
! the detailed particulars of the claim made by the plaintiff 

• in the suit, and the defendant does not dispute it, it is 
; manifestly illegal for Court to give a decree to the 
I plaintiff for a part only without assigning any reason 
I for disallowing the rest of the claim. Nor is it open to 
I the Court to grant a relief which is not asked for in the 
I pleadings either by the plaintiff or by the defendant. 

. {Makedevayya, C. J.) N. O. MaNDRE v. BaSAPPA 

. Koliwad. 12 Mys.L.J. 383. 

Relief — Easement — Obstruction to— Lower Court 

ordering injunction and restoration of datu^ f/uo — Inter- 
! ference in apoe.al. See PRACTICE— APPELLATE COURT. 

: 35 0. W.N. 963. 

Relief — Equitable defence not made in pleadings. 

The general rule is that the Court could give effect to 
: an equitable defence which in a suit brought for the 
, purpose would entitle the defendant to rectification of a 
document although no suit for it had been filed and 
j although no claim has been made for it in the pleadings. 

I {Rem fry. J.) W. C. BiNNS v. W. & T. A VERY, LTD. 

■ 61 Cal. 548 = 162 I.O. 117 = 7 R.C. 240 = 38 C.W.N. 
908- A.IR. 1934 Cal. 778. 

j Relief — Facts found different from facts alleged 

; — No relief. 

Parties should really consider what their Case is before 
‘ they actually come to Court. In a suit for damages for 
conver'-ion plaintiff confined his ca‘;e to certain quantity 
of goods found and attached from defendant; but he 

■ failed to prove hi-, title to the same. It was however 
found that the defendant had committed conveision in 
respect of some goods which he intermixed with his own. 

Held, that the plaintiff was not entitled to any 
damages. {lVort,J.) SlTARAM SHAM NARAYAN 
; Isvvari Cn.\RAN Sarangi. 154 I.O. 198 = 7 R.P. 
442 = A.I.R. 1934 Pat. 57. 

.Relief — Facts found different from recitals tn 

' plaint. 

Where plaintiff sues tor return of money paid to 

• defendant the fact that the circumstances under which 
. money was paid to defendant are different from those 

alleged in the plaint is not tantamount to changing the 
cause of action and a Court cannot refuse to adjudicate 
on the technical ground that the recitaP' made by him in 
the plaint are false. {Saaduddin. A. J. C ) FazaL 
Qadirz^Firm Mian Hafiz Nasir Ahmad. I.R. 
1933 Pesh. 17=142 I.O. 769 = A.I.R. 1933 PeBh. 37. 

; Relief — Finding contrary to plea in written 

statement — Validity. 

The usual procedure is to bind down a party to the 
1 plea originally taken But wdiere the finding is the out- 
come of a careful and critical examination of the evi- 
dence, »t is not bad merely on account of its being in 
‘ contravention of the plea in the written statement. 

: {Oppenheim, J.M.) NaWAB SyED ASHGAR AbbaS v. 

; Mohan. 13 L.R. 6 (Rev.). 

; Relief — Form of suit being defective — Discretion 

. of Court to grant relief. 

i A mortgage debt as such can be dissociated from 
I security for the repayment of the debt; and if there is no 
I bar to the admissibility of a document for the purpose of 
! showing the transfer of the debt itself, apart from the 
' security, the appropriate relief, which ought to be given 
j to the transferee should not be denied to him. {Sunda- 
\ ram Chetty and Pakenham Walsh, //.) LaKSHMANA 
j NaiCKER V, Jayaram NAICKER 160 1 0. 18=6 R.M. 
708 = 39L.W. 163=A.I.R. 1934 Mad. 178 = 66 M. 
I L.J. 380. 
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^Relief — Inconsistent with prayer — Power of Court 

to award — Right of ownership and right of easement. 
S£e C. P, CODE, O. 7, R. 7. A.I.B. 1933 Lah. 267. 

Relief — Plaintiff claiviing ownership tn well — 

Relief on the basts that he is a licensee. 

Where the plaintiff sued for a declaration that he 
was the owner of a certain share in a well but the Court 
found that his position w’as that of a licensee and that | 
he was entitled to use the well to irrigate his fields, it 
may grant a declaration of his right to irrigation, even : 
though the plaint did not lay any claim to such a right. ! 
Theie Is no reason v^hy, if the Courts are not in a posi- | 
tion to grant the whole of the relief they should not ' 
grant part of it. {^K endal f J .') BaLWANT Kf.HRI. ! 

161 IC 830 (2J = 7 B.A. 229-18 B.D. 164 - 15 L E. i 
221 (Bev.)=3 A W.R. 485- A.I.B. 1934 All. 619. 

Relief — Plaintiff has to succeed on strength of hts \ 

own rase, 

A plaintiff has to succeed on the strength of his own 
case and not on the weakness of the defendant’s case. 
{Adtlnon and Agha Haidar^ JJ.') SHAM I)AS v. 
MAHA13IR IMS. 149 10. 1187-6 R.L. 811 = 36 P. 
L.R. 129-A.I.B 1933 Lah. 916. 

Relief — Plaintifps allegation not proz'ed — Pacts 

proicd — Relief based on— Grant of. 

Where the plaintiff brought a suit based upon the | 
allegation th.it thepiopert> in question was the personal | 
property of the deceased female holder to which he w’as ! 
entitK-d as her nearest reversioner and though he failed i 
to prove that allegation or that he w'as entitled to the 
whole of it, it was nevei theless found he was entitled to 
at least one-third of that property, there is no reason 
why he should not be gi anted the declaration to which j 
he was entitled in that suit instead of being refeiretl to ( 
another suit {Madgivkar and Baker^ //•) DOLA'F I 
SlN(5H HaMIK SIN(1H7A JORAVAKSINGH NAKAN 

Singh. I R. 1931 Bom. 435 = 133 1. C. 851-33! 
Bom L R. 783 = A.I.B. 1931 Bom. 473. 1 

Relief — Plea not taken in plaint — Power of 

Court to award rilicf. 

In general the dcciee cannot go beyond whal is claim- 
ed in the plaint, the basis of this being that the other 
party has a light to know from the outset whal he has 
to meet. Where however the substantial plea is in the 
plaint and the def.mceis not taken unav>are.-., the Court 
can award relief on a point not expressly set out in the 
plaint. U^7nng, P. C.) RAM KheTRI v, KULDIP 
Chand. 11 liah. L.T. 114. 

Relief — Right to —Shady transaction to circum 

vent law. 

It is no part of the business of the CourS to help out 
and relieve persons who enter into shady transactions to 
circumvent the clear provisions of the law'. (^Drake 
Brttkmnn. J.M ) SUKHRAJ V. BaRAN. 18 B.D. 
416 -15 LB. 560 (Eev.). 

Piactue — Relief asked for on specific ground — 

Right to relief on imonsistent ground. 

The pl.iintiff in a suit against a municipality prayed 
for compensation on the ground that the municipality 
iiad unlawfully removed certain obstructions and plat 
iorms and steps, etc., in front of his house and claimed 
comp'.n‘'ation for the materials of the structures which 
had bi^en lenioved contrary to the provisions of the 
statute But this ground failed at the trial. Plaintiff, 
howevci, ( burned ( oinpen'-ation in appeal on the ground 
that the statute itself allov^ed compensation for removal 
of the structures in certain cases. 

Held, that what was prayed for in the plaint was not 
compensation under the .statute, but compensation for 
acts contrary to the provisions of the statute, and that 


having failed, the olaintiff could not be awarded com- 
pensation under the statute in appeal, {/dhavle, J.) 
PRABHU DaYAL V. COMMISSIOERS OP' ARRAH 
MUNICIPAI II Y. 156 I.O. 468 = 8 R.P. 4=16Pat.L. 
T.49-A.I.B. 1935 Pat. 106(2). 

Relief — Suit on bond — No dispute as to amount 

— Decree for less amount — Ptopritty. 

Where in a suit on a bond the defendant does not 
dispute the amount due, the Court cannot decree the 
‘•uit for leaser amount. (A*. C. M liter, J.) Ma NORAM A 
Debi V. Wajadi ACan. 167 I 0. 1038 = 8 B.C. 145 
-61 C L.J. 93-A.I.B 1935 Cal 659. 

Rehef- Suit by co-sharer tn individual capacity 

— Decree whether can be passed as co-sharer. 

Where the plaintiff sues for ejectment in his indivi- 
dual capatityand the Court finds that the holding 
belongs to the plaintiff and other piopiietors the Court 
should not pass a decree m favour of the plaintiff on 
behalf of all the co sharers. \ I.R. l926 Lah. 545, 
Ref. {Addison and Hilton, J J,') SapURAN SiNGH f/. 
Khawaja Khan. I.B. 1932 Lah 660 = 1391.0.133 
-33 P L.R. 124 = A.I.B. 1933 Lah. 241. 

Relief — Sint for declaration and injunction on 

the bans of ownership — Plaintiff found to be only 
lessee — Relief on that basts —Permissibility 

In a suit for declaration of plaintiff’s right to certain 
property and injunction to restiain defendants fiom 
interfering with the plaintiff’s enj(jyment thereof, even 
if the plaintiff is found to be only the lessee ,ind not 
the owner, the Court may grant him the declaration 
and injunction on the footing that he was lessee entitled 
to peaceful possession. The test is if the defendant was 
taken by surprise and where the defendant himsdf raised 
the contention that the plaintiff was only a lessee, relief 
<)n that basis may propeily be granted. 20 C W. N. 
446, Foil. { Dof aisithvm Iyer, C J. and Rama Rao^ J j) 
Chinnappa SoNAPPA. 9 Mys.L J 408. 
——Relief — Suit for declaration of title and eject- 
ment — Decree for joint possession — If sustainable. See 
Co-owners— JOINT Property. 60 C L.J. 324 - - A. 
IB. 1935 Cal. 256. 

Relief — Suit held to be defective — Interim orders 

passed — Cancellation. 

If the suit is held to be WTongly framed and unmain- 
tainable, any inteiim orders passed against the defend- 
ants are vacated automatically. {Grille, O.J.C.) RaM- 
LAL SHEOLAI. V JAMNADAS 150 I.C. 1142 = 7 R N. 
48 = 17N.L J. 6 = A.I.R. 1934 Nag. 169(2). 

Relief — Suit for injunction — Power to grant 

declaratory decree. 

Where in a suit for injunction, the Court considers it 
to be futile to grant a decree foi injunction, ic can sub- 
stitute therefor a declaration. [^Stilatman.^ C. J. and 
Rachhpal Singh, /.) MaHOME1> IKRaM KHAN v, 
MiRZA Mahomed Baqar. 152 1 0. 817 = 7 R A. 401 
=4 AW.B. 1392=1935 A.L.J. 139 = A I.R. 1935 
All 106. 

Relief — Suit for injunction — Prayer to restrain 

putting up of dam and for damages — Determination of 
right to injunction — Question of damages whin can be 
gone into. 

Plaintiffs filed a suit for a declaration that they were 
entitled to the free and uninterruped supply of water and 
for an injunction restraining the defendants from putting 
a dam across the river and also for damages for injury to 
the plaintiffs by failure of crops. There were 21 and 26 
witnesses on either side and in order to avoid loss of 
time plaintiffs put in a petition when only one witness 
had been examined praying that evidence regarding loss 
and damages be reserved till the decree is passed. The 
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PRACTICE— Belief. 

Court acceded to it and there was no objection raised by 
the defendants. A decree was passed accordingly leaving 
the ((uestion of damages and loss to be determined by a 
petition. On appeal the High Court confirmed the 
decree but di>.misS!ed the claim for damages on the 
ground that the plaintiffs had faded to prove the amount 
of damages till date of suit which they should have done. 

Held^ that the course adopted by the trial Court was 
a very usual, a very proper and very convenient course, 
that the tri.il Court had an inherent jurisdiction in : 
determining as to how the suit should be conducted .and j 
that the claim for damages should be allowed. (Lord \ 

lVn { r / u ,) nakesh Mohan Thakuk 7 ’ Hrijmohan | 
MiSra IR 1933 P.C 30-141 1 C. 75G = 37 C.W.N. 


PRACTICE— Remand. 

order and not to move the Hoard of Revenue for that 
purpose. { Keane y S,M.^ RaJ NARAIN v, MahadeO. 

15 R.D. 398. 

Remand— Inherent puNNcr— Patent case under 

Patents and Designs Act — Appeal to Governor-General 
— Power of remand. See PA'1 ENTS AND DESIGNS ACT, 
S. 9. 62 Cal. 596 - 39 0. WN. 673. 

Remand — Jnd^^e should »ive hn own conclusion 

on report of Commissioner. 

On a remand order to a Subordinate Tudge to deter- 
mine certain question!^, tor his assi'itatuo in the determi- 
nation of those questions he has juiisfliction to appoint 
a Comniis‘‘ioner. Hut that does not excu'^e him from 


355-1933 MW.N. 133-1933 A.L.J. 673 = 37 L.W 
361-57 C.LJ 109-14 Pat.L T. 219 = A.I,R. 1933 
P.C. 43 - 64 ML. J. 228 CPC.). 

’“Relief — Suit for possess/ on — Plaintiff must 

succeed on strength of his own title. 

In a suit for possession of property the plaintiff must 
succeed on the strength ot his own title and not on the j 
weakness of the defendant. {IVort, J.) HaIJNAIH l 
ManuaR Ka.m ADHIM Ray. 160 I.O. 896==7 R. j 
P. 36 = A I.B. 1934 Pat 64 ; 

Relief — Tru\t property— PoTtoer of Court to \ 

aivard relief not asked for. \ 

Where the suit i elates to wakf propeity the Chief 
Court has jurisdiction to pass such an order as may be 
just and proper in all the circumstances of the case and 
is not bound to the granting of the leliet of ejectment i 
asked for by the plaintiff mutawalli. Ptoperty declared : 
to be 7vakf and status of defendants declaied to be that | 
ot tenants paying rent. i^Hasany C J. and ktschyj^\ 

Dilawar Husain v . Suhhan Khan. 136 I.C 241 j 
= I.R 1932 Oudh 97=-8 0.W.N. 722 = A.I.R. 1931 i 
Oudh 375. ! 

Remand 

— — Reman'l, S‘'c alsoC. P. CODE, S. 10/, O. 41, 

Rr. 23 AND 25 

Remand— Appeil—Cou/t not applying- its mind 

properly— Remand. 

Where the apiiellate judgment did not refer to the 
material points tor consitleralion in the case and it 
appeared that the judgment proceeded on an entire 
misapprehension of the tiial Court s rle( ision, 

Keldy that a fresh disposal of the appeal should be 
directed inasmuch as the appellate Court had not 
applied its mind to the case fully. To such a case the 
provisions of S. 99, C. P. Code, do not apply. (Guha 
and Ghoscy //.) MOHENDRA NaTH PaL v 

Parameshwar Maity. 130 1 0. 573 - 52 C.LJ. 
666- A.I.R. 1931 Cal. 164. 

Reman I— Appellate Court— Remand hy—Indica 

ting ordi r to be passed by trial Court— Impropriety. 

“It is hardly in accordance with precedent that a 
Court of appeal should, after sending a case back to the 
trial Judge for the purpose of having a necessary party 
brought before the Court, proceed (before the new party 
has been joined or heard and without considering what 
defences may be available against him) to indicate the 
order which the trialjudge should make when be tries 
the case in the presence of the proper parties I^Urd 

Riusell of Ktllmven.) TUAN ^AN t-. CHE SOM I-B. 
1932 P.C.136 =136 10. 632=36 LW. 136 -AIR. 
1932 P.O. 146 = 63 M.L.J. 369 (P.O.). 

Remand— Court not specified— Procedure. 

Where the Commissioner frames an issue and 
remands a case but the Court to which it is remand^ 
is not specified, the proper coarse to be taken _ is to i 
move the Commissioner to specify the Court in nis 


coming to a conclu.'.ion on these matters hlm^elf. It is 
necessary for him to investigate the Commissioner’s 
report and to consider the objections of the p.irties to 
that report and to come to an independent loiulusion. 
{XVort and Fazl Aliy JJ) DaRGAHaN BIRI z'. JYOti 
Pra.sai) Singh 154 I.C. 344-7 B.P. 463 = A I R. 
1934 Pat. 35. 

Remand — Onus wrongly cast by the lower Court 

— Appellate Court’s pioredure — Remand. See C. P. 
CODE S. 151. A.I.R. 1931 Lah. 299 (1). 

Remani— Older in council directing ret/ial of 

suit on merits— Proceedings in India contrary to— 

Legality of. ^ , 

In a suit for partnership accounts, final decree v\as 
passed by the subordinate Court. A sum of money was 
found to be due to one M by the respondents. On 
appeal the decree was set aside by the /udicial Commis- 
sioner’s Court, directing a retiial by District Judge with 
a proviso that the respondents would only be entitled to 
dispute the liability for the sum decreed as due to M. 
On v.ppcai to the Pi ivy Omncil, the Judicial ('omniis- 
sionei’s order was set aside and a tiesh trial by the trial 
Court was ordeied. .Meanwhile the fiesh trial had pro- 
ceeded in India under the order of the Judicial Commis- 
sioner, by the District bulge as if no appeal were pending 
before the Piivy Council. The District Judge drew a 
decree finding a lonsiderable sum due from />/ to the 
respondents. Appeal against this, befoie the Judicial 
Commissioner, was dismissed. M appealed to the Privy 

Council, . 

Heldy that the intention of the Privy Council in their 
prior decision wa^ that the whole order of the Judicial 
Cornmi'-sioner directing a re-trial by District Judge 
should be set aside, that the subsequent proceedings in 
India, taken in pursuance of this oidcr of the Judicial 
Commissioner were coram nan judicc and void and that 
the ca-e must be sent back to India for re tiial in accor- 
dance with the previous order in Council. \Lord 
Macmillan.) MaUJ.ADAD KHAN v FaIZULLAH 
khan. 6 RP.C. 59-147 I.C. 555 = 36 Bom.LR. 
227=69 CL J. 49=^39 L.W. 300=11 O W.N. 308 = 
1934 M.W N. 312-35 P.LR. 297 = 38 O.W.N. 268- 
A.I.R 1934 P C. 87-66 M.L.J 155 (P.O.). 

Remand — Point not expressly pleaded tn trial 

Court or in grounds of appeal before . 

Where in the written statement of the defendant it 
was pleaded that the properly had beeen attached to the 
mosque for 50 years and was in the possession of the 
Mohammedan community and it was not expressly plead- 
ed that the property was wakf and no issme was drawn 
and no evidence was produced and in the grounds of 
appeal to the District Judge no issue on this point was 
asked for, it is too late to have a remand on second 
appeal to deal with this point. CTtk 
J /.) Lal Shah v. nathu Shah. 37 P.L.R. 464. 
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PEAOTICB— Review 

Review. 

■■ ■ -Review — New point — If can be raised, 

A new case different from the one brought and tried j 
cannot be allowed to be sprung up in review. (Afaha- 
devayya, CJ.) DURGOOSA z/. DURGOOSA. 12 Mys. 
L.J. 213-39 Mys.H.O R. 303. 

Review— Order dismissing suit under Rule 36, 

Calcutta Original Side— Ch. X — Application to set aside 
— If one for review. See CaL. H. C. RULES ORI- 
GINAL Side, Ch. X, R. 36. 39 C.W.N. 1196. 

Review. See aha C, P. Code, S. l5l AND O. 47. 

Revision. 

Revision— Mysore High (>ourt— Case under 

Agriculturists’ Relief Regulation — Power of High Court 
to consider propriety of finding. See MYSORE AGRI- 
CULTURISTS* Relief Regulation, S. 4 (2), 
Proviso. 39 Mys H.O.R. 863. 

Revision — New plea. 

A new plea that the sale was made without sufficient 
advertisement, etc., when not alleged in the lower Court 
cannot be admitted for the first time in revision. 
(AfuAerfi and Rennet, //.) SaRBHU LaI. v . MAHESH- 
DAS. I.R. 1931 All. 189 - 129 I.C. 557 - 1931 A.L. J. 
102-A.I.R. 1931 All. 224. 

Revision — New plea, 

A party is not entitled to raise the question of regis- 
tration in revision, simply because it is apparent on the 
face of it, though it has not been raised in the Courts 
below. Moreover the contention that because the liabi- 
lity of the document to registration is apparent on the 
face of it, the Courts are bound to notice the objection 
of registration suo motu is untenable. It is the duty of 
the plaintiff to raise this issue {Saadnddin, A. /. C.) 
Mahomed 7>, Samandar. 161 I.C. 105-7 R. Pesh. 
11 -A I.R. 1934 Pesli. 60. 

' "Revi don — New point — Dcirte — Amend mentwith- 
out notice to judgment-debtor — Omission to appeal — 
Revision by decree holder from order in excentton — Ob- 
jection by judgment -deb tor to amendment—Compctency 
— Cross objection — If lies. 

Where a detree is altered without notice to the judg- 
ment-debtor to his prejudice, by substituting a larger 
amount than originally awarded, it is open to him to 
appeal against it. Rut when he fails to so appeal, he 
cannot afterwards raise the objection in a revision 
filed by the decree holder from an order in execution 
proceedings. 

Quaere, whether a cross objection can be lodged in an 
application for revision (^Drukc Brockman. S.Af. and 
Knox, J. M.) Bhgpai. v. Mansapuki. 1935 R.D. 
353. 

. -Revision — New point as to jurisdiction — Main- 
tainability for first time in revision. See JURISDIC- 
TION— OBJECTION. 18 R.D, 406 (2). 

- " -Revision — New point — Revision against appellate 

decree — Plea of non maintainability appeal — Maintain- 
ability. A(;ra Tenancy Acr (1926), S. 252. 
1935 R D. 378. 

— I Revision — Powers of Court — Distinction between 

ordinary and extraordinary powers. See JURISDICTION ! 
—revision. 69 Bom. 663=-37 Rom.L.R. 658 = A.I 
B. 1935 Bom. 393 

^Revision — Proceedings under S, 476, Cr, P, 
Code — Revision against appellate order' — Procedure — 
^.115, C. P Code or S. 439, Cr. P Cede, 

Where a C/ivil or Revenue Court initiates proceedings 
under S. 476, Cr. P. Coile, the High Court can in revi- 
sion interfere with an order of the appellate Court only 
under S. 115, C. P. Code, but w’here a Criminal Court 
'takes such pioceedings, the appellate order can be re- 


PRACTIOE— Second Appeal. 

vised only under S. 439, Cr. P. Code. (^Nanavutty and 
Zia-ul- Hasan, //.) MEMDI LaL z/. Ram AdhIN. 10 
Luck. 335=153 I.O. 104 = 7 R.O. 291 = 36 Cr.L.J. 
264 -no. W.N. 1469 =1936 Cr.O. 113=A.I.E 1936 
Oudli 59. 

— ■ -Revision — Right of — Waiver — Order set aside 
on payment of costs — appearance af costs. 

Quaere . — Where an order is set aside on the payment 
of costs to the opposite side, whether the acceptance of 
! such costs amounts to waiver of the right of revision. 
(^Kendall, /) ABDUL RASHEED KHAN v. RaLLI 
Ram. 154 1.0. 15 = 7R.A. 700=A.I.R. 1934 All. 
107. 

Rule nisi. 

Rule nisi — What is — Faffed of. 

A rule nisi is a rule obtained on motion ex parte to 
show cause against the particular relief sought. It does 
, not mean that a notice issued by the Court is not a rule 
nisi unless it i« accompanied by an ex parte ad interim 
1 order which is to operate pending the hearing of the 
application. The apparent effect ot a rule nisi is that 
the party against whom it is made has a right to begin 
and open the case w'hen the rule comes on for hearing, 
and the rule is made absolute unless good cause (///i;) is 
shown against it. {Rupchand Bilaram, J./C.) DIAS v. 
Alfonso. 28 S.LR. 161 = 153 10. 286 = 7 R.S. 
122 = A.I.R 1934 Sind 180. 

Second Appeal. 

Second appeal. See also PRACTICE — A BAN- 

DONMENT OF PLEA. 

— “‘Second appeal — Civil Court — Finding of fact — 
Criminal Court comm g to contrary conclusion — Inter- 
ference in second appeal. 

Where in an account suit the District Judge found aa 
fact that the loss of certain bahts w’as not proved but the 
Criminal Court subsequently came to a contrary con- 
clusion. 

Htld, that the finding of the District Judge w'as 
binding on the Higli Court in second appeal, {^Shadi 
Lai, C J. and Broadway, J.) MaYA SINGH Ganda 
Singh z». Malang Shah. I.R. 1933 Lah. 27-- 140 
I.C. 677 = 33 P.LR. 628. 

’Sciond appeal — Evidence not challenged in 

, loiver Courts — Right to challenge in second appeal. 

Wheie the parties fought out the case on the ground 
that the evidence adduced was not sufficient to prove a 
custom and the documentary and other evidence were 
' not challenged in any manner, 

Held, that it was not open to one party to contend 
j in second appeal that the documents, etc,, were not legally 
; proved. 20 I.C. 162, Ref. (/.r; Lai, J.) xMaNGAL JSaiN 
z/. PUNJAB Singh. IR. 1931 Lah. 801 = 133 I.C. 
625 = AIR 1932 Lah. 130. 

' Second appeal — / ti consistent pleas — Master and 

; servant sued as pnncipils — Plea of vicarious liability 
1 cannot be raised m second appeal. 

, ^ Where master and servant are both sued for inali- 
' cious prosecution as principals and not as principal and 
agent, a plea cannot be taken in second appeal as a 
point of law that the master was liable vicariously for 
acts of his servant because, apart from the fact that it 
clearly contradicts the stand that was taken in the trial 
Court it is a mixed question of law and fact and is a 
' new case set up in appeal. After the master has been 
1 exposed to the claim as being personally liable, it would 
be unjust that he should be exposed to the claim in 
appeal on a totally new ground which was not taken in 
' either of the lower Courts. 33 Bom. 35, Rel. on. 
, {Staples, A. J. C.) RaGHUNATH RaO v. MOTIRAM. 
30N.LR. 101 = 147 I.O. 1084 = 6 R.N. 163=A.I.R. 
I 1933 Nag. 299. 
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Second appeal — Inconsistent pleas — Suit for 

ground-rent — Assertion of proprietary title by defen- 
dants — Plea negatived — Subsequent claim of irrevocable 
license in second appeal — Permissibility, I 

In a suit by the plaintiff claiming as lessee from j 
Cantonment Authorities for ground-rent, the defendants , 
claimed that they were in occupation for over 100 years j 
as a matter of right without any liability to pay rent, i 
That plea of proprietary title was found against. The ! 
lower Court found that the defendants were licensees | 
who were allowed to build their houses with the consent j 
of the Cantonment Authorities. 

Held^ in second appeal, they were not entitled to ' 
relief on those findings on the basis of an irrevocable 
license which was contrary to their pleadings in which | 
they had only claimed proprietary title by adverse pos- 1 
session. (Afuker/t, A?. C. J,and King^ Jl) PURAN j 
7^. Mansukh Ram. 6 I.R. (All.) 312 = 146 I.C. 684 j 
= 14L.R. 262 (R0V.)-17E.D. 306=A.I.R. 1933 | 
All. 632. i 

Second appeal — Interference by Board of 

Revenue, 

The Board of Revenue will not in general interfere 1 
with concurrent findings of fact. But it will interfere ' 
where there is no evidence in support of the finding. 
(Oakden^ S, M. and Oppenheim ^ J, M!) SUKHPAL 
Singh v. Shiva Singh. 12 L.R. 3 (Rev.'i = 15R.D. 
96. 

" Second appeal — Neiv case, 

A party cannot in second appeal set up a new case 
and place reliance on a different cause of action than the 
one mentioned in the plaint. (Abdul Rashid ^ /.) KHEM j 
Chand V, Kkishan Kumar. 152 I.C. 773 = 36 P.L. ' 

R. 494 = A.I.R 1934 Lah. 633. 

Second appeal — New case, 

A plaintiff cannot be allowed in second appeal to set 
up an alternative case when he finds that his case has 
been disbelieved by the lower Court. (Mahomed Noor^ 
/,) RAMHEYAL MaHANTI V. PiTAM BOWRI 6 I.B. 

(Pat.) 194 = 145I.0.613 = A.I.R. 1933 Pat. 269. 

•Second appeal — New case. 

A party cannot Ije allowed to set up a new case in 
second appeal. (Allsop, /.) RAM SHANKAR v SheO 
Dutt. 6 I R. ( Oudh) 198 = 146 I.C. 987 = 10 O. W. 
N. 1011 = A.I.R. 1933 Oudh 462. 

’Second appeal — New case — Suit based on dis- 
possession on certain date — Allegation found agaimt 
plainttfPs right to fall back on possession and disposses 
sion within 12 years — Constructive possession — If can 
be relied on. 

Where the plaintiff’s suit is from the beginning based 
upon a definite allegation of fact, and that allegation, 
namely, dispossession on a particular date, has been 
disbelieved by the Court of first instance and also by the 
Court of first appeal, the plaintiff cannot in second 
appeal or Letters Patent appeal rely upon a case which 
has not been set up in the plaint, namely, that he had 
been in possession in fact within a period of 12 years 
and had been dispossessed within that time. Plaintiff 
cannot also rely on constructive possession when the 
necessary facts have not been pleaded or evidence direct- 
ed to that issue. It is not open to him to make a new 
case in Letters Patent appeal. (Courtney Terrell C, J, \ 
and Fazl AH, y) NANDLAL MaHTON v, RaSDHARI 
Lal. 16 Pat.L.T. 669. 

• - - "Second appeal — New plea. See also C.P. CODE, 

S. 100— NEW PLEA. 

-Second appeal — New plea, 

A conclusion of the lowrer appellate Court which is , 
based on nobody’s pleading and on nobody’s responsibi- 1 

Q. D.— II-r-l67 
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lity for any such pleading cannot be accepted in second 
appeal. (Mukerfi and Rennet, //.) JOTI PRASAD v. 
Baku Singh. I.R. 1931 All. 622=132 I.C. 426= 
A.I.R. 1931 All. 219. 

^Second appeal — New plea, 

A point which may necessitate the calling of further 
evidence by the opposite party cannot be allowed to be 
raised for the first time in second appeal. (Abdul Rashid^ 
J,) Moti Ram V. Hans Raj. 160 I.C. 777 = 8 B.L. 
698 = 37 P.L.R.676==A.I.E. 1936 Lah. 702. 

- — - Second appeal — New plea, 

A plea in favour of a purchaser from the manager of 
a joint Hindu family founded on S. 41 of the Transfer 
of Property Act, if not taken in the first instance in the 
pleadings and issues, cannot be allowed to be raised in 
second appeal. 5 Bom. L. R. 784 and ibid. 99 1, Ref. 
(Tyabii, /.) FaKIRAPPA BABAPPA v. RudRAPPA RA- 
CHAPPA. IB. 1932 Bom. 266 = 137 I.C. 367=34 
Bom L R. 354= A.I.R. 1932 Bom. 255. 

■” Second appeal — N'ew pica. 

Where no objection as to suit being bad for defect of 
parties has been taken in the written statement, or in 
the grounds of appeal in the lower Court, it cannot he 
raised in second appeal. (Scroope, J,) CHANDRA 
NATH SaHAI V. JANKI PRASAD SaHU. 6 I.R. (Pat.) 
160=146 I.C. 325 = A.I.R. 1933 Pat. 270. 

Second appeal — New plea. 

Where the object of the suit w'as to have the question 
of title decided and no plea based on possessory title 
was taken in the lower courts or in the memorandum of 
appeal, held, that the plea could not be allowed to be 
raised in second appeal. (Raza and fCisch^ //.) BUD- 
dhu Lal V. Ram Sahai. 8 Luck. 87 = 1 E. 1932 Oudh 
332=138 I.C. 808 = 9 O.WN. 623 = A.I.R. 1932 
Oudh 244. 

Second appeal — New plea of adverse Possession, 

Where adverse possession was never pleaded and 
I there is no issue upon it and it has never been discussed, 
I It is a matter of evidence and cannot be dealt with in 
■ second appeal. {Young, J.) PeaRE Lal v. NaTHI 
1 Singh. 1611.0.365 = 7 R.A. 160 = 18 R D. 166= 
15 L R. 181 (Rev.) = 3 A.W.R. 486= A.I.R. 1934 All. 
692. 

I 'Second appeal — New plea — Applicability of 

I 5”. 173, B, T. Act — If can be raised. 

The question whether S 173, Bengal Tenancy Act, 

I was applicable to a particular application should not be 
I allowed to be raised in second appeal for the first time, 
i (Guha and M.C. Chose, //.) PaRTHASARATHI RaY 
z/. Ahindra Nath Roy. 164 I.C. 347 = 7 R.C 445 
= 60 C.L. J. 36 = A.I.R. 1936 Cal. 89. 

“Second appeal — New plea — Plea abandoned in 

lower Court, 

It is not open to a party in second appeal to rai?e 
again a point which was abandoned before the lower 
appellate Court, even if the point is a pure point of law. 
(King, C.J, and Zia-ul-Hasan, /.) PaRSHADI Lal v. 
Brij Mohan Lal. 169 I.C. 117 = 8 R.O. 169 = 1936 
O.W.N. 1217= A.I.R. 1936 Oudh 62. 

- -■ •Second appeal — New plea — Estoppel — If can be 
raised tn second appeal. 

The question of estoppel is not a pure question of law; 
when the plea of estoppel, therefore, has not been raised 
in the Courts below, it cannot be raised for the first time 
in second appeal. (Nastm AH and Henderson, //.) 
Sudhamoyee Basu v. bhujendra Nath Biswas. 
169 I.C. 370 = 8 R.O. 302 = A.I.R. 1985 Cal. 713. 

- ■ --m.Second appeal --New plea — Plea of estoppel. 

A plea in the nature of an estoppel depending upon 
evidence cannot be allowed to be raised for the first 
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time in becond appeal. {^Rangnekar ^ J.) GOPAL 
IIHANRAO 7 '. JAGANNATH PANDIT. 69 Bom. 502 = 
169 I.O. 213 = 37 Bom.L.E. 471 = 8 E.B. 176 = A.I.E. 
1935 Bom. 326. 

Second appeal — New plea — Plea of estoppel. 

A plea of estoppel depends for its decision very 
largely upon the facts of each case. Where no issue of 
estoppel was raised in the suit and no reference to it 
made in the judgments of the lower Courts, it cannot be 
allowed to be urged for the first time in the second 
appeal. i^Madhavun Natr^ J.) KrISHNASWAMI PlLLAl 
V. Ekambareswarar Devasihanam. A.I.E. 1935 
Mad. 726. 

—^Second appeal — Neiv plea — PUa of estoppel — It 
can he raided tn stcond appeal. 

Estoppel is not a pure question of law. When a 
question of estoppel, though raised and decided in the 
trial Court, is not agitated in the lower appellate Court 
or raised in the memorandum of second appeal, it can- 
not be raised in second appeal at u late stage. (Nastm 

AltyJ.) KUiMAR Prativa Nath Roy v Benode 
Behari Chose. 162 I.C. 296 = 8 B.C. 588 = 61 C.L. 
J. 75= A.I.E. 1936 Cal. 181. 

Sicond appeal — Nc7v plea — Plea of jnrtsdtctton, 

A p^nnt involving a question of junsdiction, which w'as 
neither raised in the written statement nor in the grounds 
of appeal before the District Judge, can for the first 
time be allowetl to be raised in the second appellate 


oecona appeal. 

it has not been raised in the first Court. {Grille, Offg, 
J.C.and Pollock, A.y C,) MaHANGDSINGH z/. JHU- 

maklalsingh. 1611.0. 43 = 8 E.N. 209 = 18N.L. 
J. 110. 

1 • —Second appeal — New plea — Point abandoned tn 

lower appellate Couit, 

A ground of appeal which was raised in the lower 
appellate Court but was abandoned cannot be allowed 
to be raised in the course of second appeal. {Thom and 
\ Iqbal Ahmad , J J ) MEGHRAJ KOOKMAL v. FIRM, 

Ianup Singh. 1691.0 984 = 8 R A 529 = 1936 A L. 

I J. 476 = 1935 A W.R. 1185 = A.I.R. 1936 All. 1004 

! Second appeal — New plea — J^otnt of law. 

A new' point of law may be urged in second appeal 
provided the facts found are sufficient for the determina- 
tion of the point. {Muker/i, /.) EEKHKAJ v, CHAN- 
DRA PraKaSH. 161 I.C. 266=18E.D. 159=15LE. 
207 (Rev.; -7 E.A. 121 = 3 A. W.R. 456 = A.IR. 1934 
All 722 a). 

Second apptal — New plea — Point as to main- 
tainability of suit not ratted in the pleadings — If tan 
be urged, 

t A plea that the suit is not maintainable beL'aus(j it is 
. not brought in a lepresentative capacity as it should be, 
j must be raised in the pleadings; and when it is not so 
I raised, it being a point of piocedure, must be held to 
I have been w'aived by the defendant, he cannf)t be allow- 
: eil to urge that point at a late stage in second appeal. 
\ {Bailee and Sen, // ) WaMAN KAMKRISHNA 7^ 


Court in the interest of justice, if it can be decided with j 
out enteiing into questions of fact. {Thomas, J ) Khud 
MUKHTAK Bank, Utrawan v, Phagwan Din. 11 
Luck. 106 = 156 10. 92 = 7R.O. 652 -1935 ED. 238 
= 1935 O.W.N. 487 = A.I.E. 1936 Oudh 325. 

,Second appeal — Ntw plea — Plea not raised in 

lo7ver Court r — Mat ntai nabtli ty. 

Where a plea based on notice of the nature of a claim 
made in a previous suit was made against a paity in 
second appeal, and the plea was not raised in the low'er 
Couits, neiihei was there anything on record of the pre- 
sent case showing the nature of the notice, nor w'as 
there any finding of tlie Courts below as to whether any 
notice w'as actually served on paity. 

Held , that the plea ('ould not be laisecl for the fiist 
time in the second appeal. {A\izjni Ah and Henderson, 
//.) Sgdhamoyek Basu V. Bhujendra Na'ih Bis- 
was. 159 10.370 = 8 EC. 302 = A.I.E. 1935 Cal. 
713. 

■ '•'•Second appeal — Neiu plea — Plea not taken in 
I owe* Courts — Maintai nabtli t y. 

Where a point as to legality of a certain tax by a 
Municipality is not raised before the primary Court or 
before the Suboidinate Judge on appeal, it cannot be 
allowed to be raised in second appeal. {Guha and 
Lodire //.) Chairman OF COMMISSIONERS OF THE 
BARUIPORE MUNIClPALnY V, SivadasRoy. 159 I. 
C.542 = 620.LJ. 479 = 8 R.O 327= A.I.E. 1936 Cal. 
726. 

Second appeal — New plea — Plea of res judicata 

— Mat ntainahility . 

A plea of re^ judicata which has not been raised 
in the Courts ’ elow cannot be allow’ed to be raised for 
the Hrst time in second appeal, when there are no mate- 
rmU lui the record on w hich the question can be decided. 
(Njnm Ah and Henderson, JJ.) SuDHAMOYEE BaSU 
V, Biiujkndra Nath Biswas. 169 1.0.370 = 8 EC 
302=A1.R. 1935 Cal. 713 

““—^Second appeal — New plea — Plea that suit is 
barred by S. 47, C, P. Code — Mamtainabiltty in appeal 
A plea that a suit is barred by reason of S. 47, C. P. 
Code, cannot be raised for the first time in appeal, when 


Ganpat Mahadeo. 60 Bom. 34=160 I.C. 242=-8 
R.B. 255=37 Bom.L.E. 925 = AI.R. 1936 Bom 10. 

■ - Second appeal — New plea — Question as to ack- 
nowledgment of liability, 

A point as to an acknowledgment of liabilhy on the 
part of the defendants, which is not raised in cither of 
the Courts below, nor refeired to in the plaint as requir- 
ed by O. 7, R. 6, C. P. Code, connot be raised for the 
fiist time in second appeal. {Thom and Iqbal Ahmad, 
JJ,) Shiam Dal 7/. Shiam Eal. 159 I C. 433 = 8 R. 
A. 453= 1935 A L.J. 1261 = 1935 A.W R. 1208 =A.I. 
R. 1936 All. 1008. 

Second appeal — New plea — Question of law rais- 
ed for first time in second appeal — Sustainability. Si\ 
C. P ( ODE, S. 100— NEW PLEA. 63 All. 66 = A.I.R. 
1931 All. 35 (FB). 

Second appeal — Nt,w plea — Raised but not decid- 

ed in first apptal — Open in second appeal, 

A point not raised in the trial Court but whhh w'as 
raised in the first appeal and not decided can be raised 
in second appeal. {Hactuley, J,') MaiJNG Ba v, MaUNG 
ThaYin. 135 10. S28 = I.R. 1932 Rang. 40 = A.I. 
E. 1931 Rang. 314. 

Second appeal — New plea — Refusal to entertain 

in second appeal. 

The plaintiff's suit w'as dismissed by the lower Court 
on the giound that there w'ere nearer reversioners as 
betw’een whom and the plaintiffs no collusion w'as proved. 
In second appeal, it was sought to be argued that the 
plaintiffs though on the pedigree put forward by them, 
they were more remote in degree than other relations, 
still according to the custom of the family as recorded in 
the wafib-ui-arz were entitled to share in the reversion- 
ary estate with the nearer reversioners. 

Held, that the plaintiffs could not be allowed to raise 
such a new plea in second appeal. {Hasan, C.J.and 
Bisheshwar NathJ) MOHAMMAD iDRIS «/. BaTULAN. 
I R. 1931 Oudh 301 = 132 I.O 641 = 8 O.W N. 716. 

Second appeal — New plea — Respondent whether 

can raise 

It is not open to the respondent to raise a plea for the 
first time before the second appellate Court. {Raza and 
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PRACTICE— Second appeal. 


PRACTICE -Second appeal. 


Nanavutty, //.) JALESAR SiNGH v, MaHADEO BAX 
Singh. I.R. 1931 Oudh 238-132 I.C. 78-14 O.L. 
J. 329-8 O.W.N. 243-A.IR. 1931 Oudh 242. 

Second appeal— New plea — Suit for mes>ne profits 

— Failure to produce accounts— Decree on basis of gross 
rental— Claim to statutory deduction and collection 
charges in second appeal — If can be allowed in second 
appeal. See AGRA TENANCY Acr (1926), S. 226. 
1936 R.D. 396 -A.I.R. 1936 All 976. 

Second appeal — New plea — Suit by principal 

against agent's heirs — Alteration of basis of accounting 
-^Permissibility in second appeal, 

A suit by the principal against the heirs of the agent 
was fought out in the Courts below’ on the basis of the 
actual collections made by the deceased. In second 
appeal however the claim was sought to be made aKo in 
respect of the sums which the deceased ought to have 
collected. 

Held, that the alteration of the claim amounted to a 
new plea which coulil not be set up in second appeal. 
{Pii/lun and Niamatullah, //.) BaSDEO PRASAD v. 
Sakina Begam. IR. 1932 All. 603 = 140 I.O. 106 = 
A.I.R. 1933 All. 73. 

Second appeal — New pica —Sustainability, 

A new plea which does not arise out of the pleadings 
and cannot be decided on the evidence on the recoid 
cannot be entertained for the first time in second appeal. 
{Raza ani Kisch. //•) ASHIQ AU v, BiSHESHWAR 
DIN. 135 I.C. 703 = I.R. 1932 Oudh 63-8 0.W.N. 
1028. 

——Second appeal — New plea— Whether can be 
raised. 

Where the case was dealt with in the low’er Courts 
on the footing that the defendant was a surety and in 
second appeal the plea w’as taken that he was a co- 
obligor. 

Held, that the new plea could not be allowed to be 
raised. {^Beasley,C>J' Sard swell , Jf) VaiYAPURI 
PANDAKAM V. SK^'IHARAMA Chettiar. 152 1 C. 
464 = 7 R M. 232 = 1934 M. W N. 118 = 40 L. W. 479 
-A.IR. 1934 Mad 639. 

■ - -Second appeal — New point, 

A new’ point, which is a point of law’, can be taken 
for the first time in second appeal, when it is not neces- 
sary to take evidence or to make assumptions in favour 
of the appellant before the point could be decided. 
(^Henderson, /.) MATI LaL DaS v. ADTTYA CHAN- 
DRA DaS. 155 1.0. 720=7 R.C 617 = 60 C.L J. 18 = 
38 O.W N. 1209 = A.I.R. 1936 Cal. 179. 

Second appeal — New point — Failure to object in 

first appeal— Right to agitate in second appeal. 

Where the plaintiffs have not appealed to the District 
Judge against the decree of the trial Court upholding 
the transaction to a certain extent which they sought to 
set aside, it is not open to the phintiffs to re agitate that 
point in second appeal. {Tek Chand and C oldstream, 
//.) Abdul Rahim Khan v. Zajja Ram. 148 I.O. 
1091 = 6 R.L 634 = A I R. 1934 Lah. 598. 

Second appeal — New point not pleaded in plaint 

or in grounds of appeal — Remand to deal with. See 
PRACTICE— Remand. 37 P.L.R 454 

■ "^Second appeal — New point — Objection to main- 
tainability of suit — If can be raised for first time 
in second appeal, 

A contention on the part of the defendant that the 
plaintiff is not entitled to maintain the suit, which is not 
set up either in the trial Court or in the first appellate 
Court cannot be allowed to be raised in second appeal. 
(Rangnekar, /,) vSHANKAR ViSHVANATH v. SHRINl 

VAS. 166 I.O. 607 = 8 RB. 4=37 Bom.L.R. 355 = 
A.I.R. 1935 Bom. 264 (2). 


— ■■ Second appeal— New point — Objection to trial 
Couft's decree in second appeal for first time — Main 
tainabihty. 

It is not open to an appellant who has acauitsced in 
the decree of the trial Court, aiul who has omitted to file 
an appeal or cross-objection against it to the lower 
appellate Court, to impeach the trial Court’s decree for 
the first time in second appeal. ^Ntyogi, A,/,C,) SxjN- 
I DERSa ChoTMAL. 163 10 964 = 9 R.N 19 = 18 
I N.L.J. 220. 

I Second appeal — New point — Points involving 

investigation of fails in second appeal , 

I Points involving investigation of facts cannot be allow- 
i ed to be raised f<;r the fiist time in a second appeal. 

: {R C, Mitter. J.) JaDU NATH GUHA ROY v. KaSIS- 
; WAR Guha Roy. 160 10. 250 = 8 R.o. 419 = A.I.R. 

I 1936 Oal. 779. 

Second appeal — Neiv point — Point not ratsul in 

first appeal — Maintainability. 

When a pirty fails to raise a point in first appeal, 

I which he could have raised by way of cross objecdon, 

I he cannot be ailow’ed to raise that point in his second 
I appeal {Rnox, J.M ) RAM TapKSa PaNDE v, Brij 
I Kumar Pande. 1935 R.D. 124 ( 1). 

. Second appeal — New point— Point not raided in 

; memorandum — Sustainability — Objection to place of 
' suing — Interference by lower appellate Court. See C.P. 

; CODE, O. 41, R. 2. A.I.R. 1931 All. 666. 

j Second appeal — New point — Small cause suit — 

\ Trial as criginal suit zvithout objictivn —Ohjection in 
1 second appeal — Maintainatnhty 

j When a small cause suit is tried by a Court wdthout 
‘'mall Cause pow’ers as a regular suit, wdthout any objec- 
tion on the part of the defendant, who does not raise any 
objection either in the trial Court or in appeal, he can- 
not be allowed to laiso that point in second appeal. 
(Rangnekar, A) SHANKAR VlSAVANVFH ?/. ShRINI- 
VAS. 156 I.b 607 -8 RB. 4 = 37 Bom.L.R. 366= 

{ AI.B. 1935 Bom. 254(2). 

I Second appeal — Omission to plead incompctency 

I appeal before lower appellate Court — Estoppel, 

An onds‘'ion on the part of a party to contend in the 
lower appellate Court that the other party was not com 
petent to file an appeal from a decree which did not 
adversely affect him, does not e‘‘top him in any manner 
from taking up the objection in second appeal, as the 
objection goes to the very root of the appeal preferred 
against him by the other party. (Niamatul/ah, /.) 
Govind Chand 7/ Gajadhar. 161 I.C 25 = 7 B. 
A. 110 = 3 A. W R. 737 = A.I R. 1934 All. 677. 

Second appeal — Question of fact — Dctision of. 

No doubt where the question of fact is of a compli- 
cated character or the evidence is voluminous, it is 
desirable to call for a finding thereon from lower appel- 
late Court. But where the question is simple and evi- 
dece is scanty, it can be decided by the second appellate 
Court. (.Pandrang Row, /.) SOMASUNDARAM 
CHEITI NacHaL Achi. 1681.0. 573 = 8 R M. 
274 = 1936 M.W.N. 967 = 42L.W. 342= A.I.R. 1935 
Mad. 707. 

Second appeal — Reference to Bench of two 

Judges, 

Where in a second appeal, the appellate Court is con- 
stituted by a single Judge and the matter is of some 
difficulty for decision, yet it is not necessary that it 
should be referred to a Bench of two Judges. The deci- 
sion of a single Judge, if so permitted, is open to appeal 
to such a Bench and unless there is a special reason, the 
ordinary rule of procedure should be followed in every 
case. (^Dalal, J,) BRIJ MOHAN DaS t/. BHIKHUJI. 
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I. R. 1931 All 206-1291.0. 717 = 1931 A.L.J. 267 
= A.I.B. 1931 All. 207. 

’-^Second appeal — Relief ^Change of claim tn 

second appeal, 

A person cannot be allowed to change the whole 
nature of his claim at the stage of second appeal from 
what he had either in the trial or in appellate Court. 
{^Middleton^ J.C* and Mtr Ahmad ^ A. J. C\) BOOTA 
Mal V, Farid Khan. 157 1.C. 994 = 8 E. Pesh. 46 = 
A.I.E 1935 Pesh. 126. 

——Second appeal — Rc-tnal — All necessary mate- 
rials placed on tecord. 

Where all the available evidence has been brought on 
the record, the High Court does not order re-trial but 
decides the case itself. {Afir Ahmads A. J.C.) RAGHU- 
MAL KISHENDAS, AMRITSAR OPFICIAL RECEI- 
VER, Peshawar 7 R. Pesh. 67 = 163 1.O. 90=A.I.R. 
1934 Pesh. 126. 

— ■■Second appeal — Right of — Suit of small cause 
tried as original suit — Second appeal — If open. See 
C.P. CODE, S. 102. 37 Bom L.R. 355 = A.I.R. 1936 
Bom. 254 (2). 

Second appeal — Single suit — Separate appeals 

by defendants —-Single second appeal by plaintiff — 
Maintainability, 

There was one original suit, against the decree in 
which in favour of the plaintiffs, two appeals were pre- 
ferred to the lower appellate Court by two sets of defen- 
dants. The result of the appeals was that the suit was 
dismissei by the lower appellate Court and a decree dis- 
missing the suit was passed. 

Ilelly that in such circumstances it was enough if the 
plaintiff fifed one second appeal and need not file two ^ 
second appeals. 16 M.L.J. 411, Foil. t^Jackson and 
Anantaknshna Ayyar^ J/.) Appa KaCHAI BAVYAN 
KU rn . IE. 1932 Mad. 389 = 137 I.O. 458 - 1932 
M.W.N. 976 = 35 L.W. 444 = A.I.R. 1932 Mad. 689. 

- •• " •• " " S econd appeal— f wo similar suits decreed — Two 
appeals heard by different Jnd gesyonc of which is allowed 
and the other rr dismissed — Second appeal from both — 
Duty of Judge 

Where two similar suits by a party are decreed by the 
Munsiff, but th^ two appeals from the decree are heard 
by two different Judges and one of the appeals is allowed 
and the other is dismissed and both the second appeals 
from them came before the same Judge, what the Court 
has to determine is whether there is ground for interfer- 
ence with either judgment taken by itself, (/fisch, /.) 
IlARAKH ChANI) n. MaHOMED ABDUL BARI. I.R. 
1933 Oudh 125 = 142 I.O. 696 (2) = 10 O.W.N. 1313 
= A.I.R. 1933 Oudh 115. 

'•'•‘Second appeal — (7.P. Government .Votifieatton 
No. 63 A dated i4th July, Compensation proceed- 

ings— interference by Board. 

In compensation proceedings the Board cannot inter- 
fere with concurrent findings of facts recorded by the 
lower Courts. Effect of Notification No. 63 A, dated 
l4th July, 1879, considered. {Oakden, S.hl. and Keane^ 

J, M.) Secretary OF Spate FOR India v. Gijlab 
Sahu Sheo Pratab. 16 RD. 172 = 12 L.R. 49 
(Rev.). 

Stay. 

-Stay — Agreement to refer to arbitration — Suit to 

set aside. 

In a suit attacking the original agreement to refer to 
arbitration the subject-matter is not the same as in the 
reference to arbitration and the suit attacking the agree- 
ment should not be stayed. {Jai Lai, /.) GaYAN 
CHAND V. Bharat Chamber of Commerce, Ltd., 
DELHI. A.I.R. 1934 Lah. 162. 


PRAOTIOE— Subsequent events. 

"Stay — Foreign adjudication in insolvency — Effect 

— Later execution proceeding — Stay order. See INSOL- 
VENCY— FOREIGN Adjudication. 67 Mad. 616= 
A.I.R. 1934 Mad. 344 = 67 M.L.J. 59. 

Stay of suit — Arbitration — Reference — Dispute 

involving difficult points of law — Procedure. See ARBI- 
TRATION-STAY OF SUIT. 37 Bom.L.R. 46 = A.I.R. 
1935 Bom. 166. 

Stay of suit — Pendency of second appeal — 

Penver High Court to stay later proceeding. 

An application for stay of a subsequent suit in the 
lower Court because a previous suit in its second appel- 
late stage is pending before the High Court can be 
made on the principle of S. 10, C. P Code But the 
attempt should first be made in the Court below to have 
the suit stayed and failing that, the application may be 
made to the High Court. {Suhraivardy and Patterson., 
JJ.) MakhanlalChaudhury V. chandi Nath 
Majumdar. I.R. 1931 Oal 670 (1)= 133 I.O. 222(1) 
= 63 C.L.J. 619 = A.I.R 1931 Cal. 779 (1). 

Subordinate Courts. 

See also DUTY OF COURT, supra. 

Subsequent events. 

See also PARTITION SUIT, supra. 

- ■ -Subsequent events — Appellate Court — Duty of. 

As a general rule the Court of appeal in considering 
the correctness of the judgment of the Court below will 
confine itself to the state of the case at the time such 
judgment was rendered and will not take notice of any 
facts which may have arisen subsequently but the Court 
will in exceptional cases depart from this rule and take 
notice of subsequent events on the principle that it is the 
duty of the Court which still retains control over the 
judgment to take such action as will shorten litigation, 
and preserve the rights of the parties. 11 C.W.N. 732, 
Foil {tVort, /.) Rash Bkhari Singh v. Jaiper Gash 
Pande. 6 R.P. 322 = 146 I.O. 1037 = AI.R. 1934 
! Pat. 21. 

I -Siihsequeni events — Appellate Court ■ — If 

can take notice of subsequent events — Right to give 
’ retrospective effect to legislation passed after decree of 
' trial Court — Interference with rights of parties. 

Appellate Courts do take and are entitled to take into 
; account changes of circumstances which occur between 
I the date of the decree of the lower (^ourts and the date 
I of hearing of the appeal, and will, if necessary, give 
; retrospective effect to legislation, even, if by so doing, 

; they are obliged to interfere with the lights given to 
! parties by decrees. A Court of appeal is not merely a 
! Court of error, and when a change of circumstances or 
I of law has taken place between the date of the decree 
under appeal and the hearing of the appeal, it is entitled 
to take such change into consideration and pass orders 
accordingly, {^Burlee and Sen, fjf) ShaNTINIKETAN 

Co-operative Housing Society, Ltd. v. Madhav- 

LAL. 60 Bom. 125 = 161 I.O. 96 = 8 R.B. 311=37 
Bom.L.R. 956= A.I.R. 1936 Bom. 37. 

’—Subsequent events — Appellate Court -Power to 
consider subsequent events. 

It is permissible for an appellate Court hearing an 
appeal against a subsequent suit for recovery of posses- 
sion to exercise the powers that were inherent in it when 
it was hearing the appeal in the original case and to 
give extension of time for the payment of arrears of 
rent. (jOppenheim, S.M. and Drake Brockman, J. M.) 

JHAOO Lal V. Bhola Singh. 11 O.W.N. 840= 
18B.D. 320. ^ ^ 

-.Subsequent events— Power of appellate Court to 

consider. 
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FBAOTICE— Subsequent events. 

The terms of a kanom permitted the jenmi to re-enter 
on the breach of certain conditions imposed on the 
kanomdar, or without such breach after six years, the 
full terms being 12. The first Court held that there had 
been a breach of two conditions and decreed forfeiture 
refusing to relieve against it. The district Judge did 
not consider whether there had been a breach entailing 
forfeiture, but held that the six years term, having ex- 
pired at the date of the appeal, the jenmi was entitled to 
re-enter without proving a breach of the conditions. 

Held, the order of the appellate Judge was correct, as 
a Court is entitled to take into consideration events sub- 
sequent to date of plaint, provided this could be done 
without prejudice to the parties. (^Butler, /.) lANAKl 
V, Kalliani Amma. 162 I.O. 643 = 7 E.M. 261 = A.I. 
B. 1934 Mad. 676. 

Subsequent events — Appellate Court's pmver to 

take note of. 

In special circumstances an appellate Court can take 
notice of facts material to the decision of the case, which 
have arisen subsequent to the decision of the suit. 
{Bhide, /.) SaWAN SINGH v. HaVALI SHah SaR- 
DariLal. 1621.0.611 = 7 B.L. 299 = A.I.B. 1936 
Lab. 32. 

S ub sequent events — Court whether can consider. 

The Court can take into consideration any event which 
is subsequent to the institution of the suit if that is neces- 
sary in order to enable the Court to pass an appropriate 
decree. {^Sundaram Chetty and Pakenham Walsh, JJ,^ 
LAKSHMANA NAICKER V, JAYARAM NaICKER. 
160 1 0.18 =6 B.M. 708 = 39 L.W. 153 = A.I.B. 1934 
Mad. 178-66 M.L.J. 380. 

■ ■ Subsequent events — If to be considered. 

A Court may, in suitable cases, take into considera- 
tion facts which come into existence during the pendency 
of the litiga’ ion, in order to avoid multiplicity of suits, 
although, as a general rule, the decision of a case must 
be based on the state of facts as they existed at the time 
the suit was instituted. A new cause of action can only 
be introduced, if at all, by an amendment of the plead- 
ings; in which case the defendant must be allowed an 
opportunity to raise appropriate defences to it. These 
formalities can only be dispensed with in cases where no 
complications arise and where there is no fear of causing 
injustice to the opposite party. (^Srtvastava, Ag. C. /. 
and Thomas, /.) RANI KUER v. AJUDHIa. 10 Luck. 
270=7 BO. 201 = 152 1.0.308 = 11 O.W.N. 1363= 

A. I.B. 1935 Oudh 22. 

Subsequent events — Power of Courts to grant 

relief on basis of. 

The Court is entitled to give relief to the parties with 
due regard to incidents that may have happened after 
the institution of the suit or even after its decision, if 
this course is desirable or essential in the interest of 
justice. A suit for house rent was dismissed on the 
ground that the plaintiff was not entitled to rent since 
the house was sold in execution proceedings against him; 
the plaintiff went in revision and the sale was subsequ- 
ently set aside. 

Held, that the sale having been set aside, in order to 
prevent a multiplicity of suits, it was desirable to take 
notice of events" that happened after the suit was dismis- 
sed and which revived the undoubted right of the plain- 
tiff to recover the rent from the defendant. i^Jai Lai, y) 
Angles v. Rae. 149 I.O. 978 = 6 B.L. 774 (2) = A.I. 

B. 1934 Lah. 201. 

— — 'Subsequent events — Power of Court to take into 
account — Suit filed without cause of action — Subsequent 
accrual of cause of action — Pffiver of Court to decree on 
basis of. 


PBAOTICE— Subsequent events. 

The happening of a subsequent event should be taken 
notice of by the Courts only in suitable cases where this 
would not lead to further complications. A suit cannot 
be decreed on a cause of action which arises subsequent 
to the filing of the suit. When the plaintiff has no 
cause of action on the date of filing the suit, the accrual 
of the cause of action subsequently cannot enlarge the 
right of the plaintiff so as to enable him to maintain the 
suit which is premature. {,A.S,R. Chari, /.) NaTH- 
MALL PARTAPCHAND V, RAJMAL. 40 MyS.H.O.B. 
392. 

Subsequent events — Powers of Court to take 

note of. 

Where in a suit brought by a de facto shebait to set 
aside certain alienations, his competency to bring the 
suit was questioned, the Court can take into account 
the circumstance that during the pendency of the suit 
the plaintiff had become the de jure shebait and permit 
him to maintain the suit. The power of Court to take 
cognizance of events subsequent to the institution of the 
suit can and ought to be exercised to shorten litigation 
and do complete justice between the parties. {Suhrawardy 
and Graham, JJ,) GiRIS CHANDRA Saw v, UPENDRA 
Nath Giri Das. 136 1.0. 273 = I.B. 1932 Cal. 81 = 
36 O.W.N. 768 = 54 O.L.J. 644 = A.I.B. 1931 Oal. 
776. 

- Subsequent events — Suit based on oral release — 
Oral release found against — Release in ivnttng obtained 
in the course of the suit — Admissibility. 

In certain cases Courts have given permission to par- 
ties to cure formal defects in their alleged title and even 
to put forward new grounds of title but whether such 
permission should be granted or not would depend on 
the special circumstances of each case. The plaintiff 
brought a suit for the possession of a religious 
office, basing his title on an oral release in his 
favour by the person preferentially entitled to the office. 
Subsequently in the course of the suit, he obtained from 
the same person a registered release-deed but the plain- 
tiff did not put in any additional statement mentioning 
the release-deed. The oral release relied on in the plaint 
was found against by the Court and thereupon the 
plaintiff sought to prove tlie registered release deed. It 
was held that he cannot be permuted to rely upon it 
as it was obtained after the suit was filed. (^Madhavan 
Nair,J,') MUTHUKUMARASWAMI PILLAI SUBBA- 
raya PILLAI. I.B. 1931 Mad. 705 = 133 I.O. 193 = 
1931 M.W.N. 8 = A.I.B. 1931 Mad. 606. 

Subsequent events — Whether can he looked into by 

Court, 

Where a decree-holder purchased the tenure of the 
darpatnidar in Court auction and the sepatnidars later 
applied to be restored to possession but before the hear- 
ing the decree-holder annulled the sepatni by notice 
under S. 167, B. T. Act, 

Held, that the Court should take notice of the subse- 
quent events and should have dismissed the application. 
Duty of Court in such matters indicated. i^Jack and 
Muter, //.) PRIYAMBADA DEBI v. BHOLANATH 
BaSU. 60 Oal. 686 = 6 LB. (Oal ) 129 = 146 I. 0. 663 
= 37 0. W.N . 339 = A.I.B. 1933 Cal. 534. 

Subsequent events — Whether can be taken into 

account. 

There is no rigid rule that matters arising after the 
institution of the suit and before decree cannot be 
regarded by the Court at the time of making the decree. 
Subsequent events in suit under S. 46, B. T. Act, 1885, 
looked into. (^Rankin, C J. and Mukerji, /.) KiNU 
Gazi V, Kiranbala DEBI. 60 Cal. 990 = 6 1. B. 
(Oal.) 165=146 I. 0. 886 = 37 0. W. N 686=A.I.B. 
1933 Oal. 653. 
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PBACTICE-Suit. 

Suit. 

-——Suit —What constitutes — Application to file 
agreement referring flispute to arbitration. See C. P. 
CODE. S. 26. 13 Lah. 672-A.I.E. 1932 Lah. 374. 
Summons. 

“—Summons by registered post returned ‘refused* — ; 
— Sufficiency of service — Onus of proof of non-service. : 
See CALcuri’A High Court rules (Original 
Side). Ch. VllI, R. 1 1. 39 O.W.N. 934. 

Taxation. : 

.S'^’^rd) Bombay High Court rules (Original 
Side). 

(2) Calcutta High Court rules (Original i 

Side), Ch. XXXVI. 

(3) Practice— CosTis. | 

Miscellaneous. 

^Action for money had and received — Scope and . 

essentials of, I 

An action for money had and received — an equitable j 

action — is in truth an action which is derived from the j 
old action for debt. It is one of the actions on the case i 
and for it to lie there must be circumstances which raise I 
an express or implied contract to payor what has been ; 
described as a fictitious contract to pay, the circum- 
stances must be such that by the fiction of a contract, the j 
law will impose the obligation to pay an imaginary debt. 
Moneys paid under an agreement ultra vires cannot be | 
recovered back by an action for money had and receiv- ' 
ed, because an ultra vires contract is null and void, and ! 
the basis for an action of the sort does not exist in such 
{Ramesam and Stone y J/,) SREE MiNAKSHI ^ 
Mills, ltd. v. Callianjee & Sons, 156 T c. 670 i 
-8R.M. 20-1936 M.W.N. 668=41 LW.527=I 
A.I B. 1936 Mad 799 = 68 M L. J. 510. | 

■ ■ ■ '-“‘Application supported by affidavit — Materials 
furnished in reply affidavit — Practice condemned, j 

It IS a very bad practice to make an application on j 
almost no materials, waiting until the opposite party has | 
adduced lengthy reasons against the application and i 
then at the time when it is not possible for the opposite 
party to deny anything to reply with a lengthy series of 
charges based on new materials. {Ranhiiy C.J. and 
Bucklaniy /.) FORRESTER v, FORRESTER 67 Cal. 
1350 = I. B. 1931 Cal. 374 = 130 I.C. 246 = A.I.R. 

1931 Cal. 206. 

— — .^Attachment before judgment — Subsequent 
arbitration and stay of suit followed by aw'ard in favour 
of defendant — Effect on attachment. See MYSORE 
arbitration regulation, S. 19. 40Mys.H.C.B. 
388. 

— Burden of proof — Suit for specific performance — 

Alternative prayer for refund of earnest money — Con- 
tract of sale found against — Right of plaintiff to claim 
refund of money — Plaintiff failing to discharge the onus 
— If he can rely on the admission of the defendant in 
written statement. See BURDEN OF PROOF. 134 1.0. 
921 = 64 0L J. 110. 

Court — Expression of opinion by way of advice — 

Binding nature. 

The mere expression of opinion by a Court dismissing 
a suit that another suit will lie cannot possibly be bind 
ing (ju the parties. {Rankin, C. J and Ptarsoiiy /.) 

Hamid Sardar v. Bijov Chand Mahatap. 

136 I.C. 472-36 C.W.N. 238 = 54 C.L.J. 302 = A.I.B. 

1932 Cal 108. 

'De-Mee — l.^eath of party — Validity of decree. 

See Deckee-— Validity of. 

' 'Defence — hnprohability of — If grouni for re- 
fusing pet mission, 

A party who has defence to put forward will not be 
ordinarily debarred or forbidden by the Court from 


I PBECEDBNTS. 

I patting it forward on the ground that his defence is 
improbable and prima facie unconvincing. It if were 
otherwise, many written statements might have to be 
rejected. {Rowland y /,) MACKENZIE & CO., LTD v, 
Tatanlal Surajmal. 167 I.C. 764 = 8 B.P. 164 = 
A.I.B. 1936 Pat. 463. 

■ '-^Function of judicial officer to deal with tra- 
velling allowances . 

The question of the payment of travelling allowances 
is entirely a matter to be dealt with by the judicial officer 
w'ho functions as a Magistrate, such dealing being some- 
thing incidental to judicial proceedings. It is in no 
sense a matter with which any executive officer is con- 
cerned. {Costello and Jacky //.) HeM ChanDRA 
(Ganguly, in the matter of. I.B. 1933 Cal. 407 = 143 
IC. 359 = 66 C.L.J. 595 = 1933 Cr.C. 416 = A.I.B. 
1933 Cal. 344. 

Government servant — Departmental punishment 

— Notice to person in fault — Fundamental RuleSy R, l6 

( 1 ). 

Under R. 16(1) of the Fundamental Rules it is not 
necessary for the Deputy Commissioner to inform the 
person proceeded against of the punishment it is pro 
posed to inflict but he cannot when he has limited before 
hand the nature of the penalty overstep those limits. 
{frvingy F.C,) ILAHI BaKHSH ?/. EMPEROR. 11 
Lah.L T. 71. 

- Partners — Action between — Suit for accounts 

alone, if maintainable. Sec PARTNERSHIP — AC- 
COUNTS. 64 Mad. 671 = 60 M.L J. 315. 

Preliminary point raised in trial — Mode of 

disposal, 

A preliminary point must be decided as a preliminary 
point and at the earliest stage of the suit. It is not pro- 
per that a preliminary point should be decided along with 
the points involved in the met its of the case. {Mukerjt 
and Banerjiy J/,) MiTHAi v, HaSan ALL I.B 1931 
All. 123=128 I.C. 827 = A.I.B. 1930 AIL 863. 

-“Procedure — Order of Court — Compliance — Day 

specified happening to be holiday — Compliance on next 
Court day — Sufficiency, 

Where parties are prevented from doing a thing in 
Court on a particular day not by any act of their own 
but by the Court itself, they are entitled to do it at the 
first subsequent opportunity. 46 A. 328, Rel. on. {Jat 
Lai and Abdul Qadiry JJ ) FaTEH Khan v, CHHA- 
JU. LB. 1931 Lab. 770 = 133 I.C. 434 = 32 P.L.B. 
265 = A.I.E. 1931 Lah. 386. 

— Suit against (Government — Maintainability — 

Suit to declare plaintiff’s right to succeed to office 
of rnatathipathi and questioning Government’s 
recognition of a rival claimant as successor — Maintain- 
ability. See Mysore Regulation (Vii of 1923). 13 
Mys-L.J. 228. 

PEADHANI TENURE. See Land tenure. 
PREAMBLE See INTER PR f:tation OF Statutes. 
PRECEDENTS. See also INTERPRETATION OF 

Statutes. 

—•‘Absence of ruling of High Court — Reference to 
decisions of other High Courts — Desirability, 

If there is a conflict of judicial opinions on a particu- 
lar point, the Courts are bound to follow the decisions, 
if any, of the local High Court. In absence of any pro- 
nouncement by the said High Court, it is the duty of the 
Courts to study the law as laid down by other High 
Courts for the purpose of coming to a proper decision. 
It is very undesirable to reject a plea simply because 
there is no ruling on it by the local High Court {Agha 
Haider y /.) A HAMAD MAv. EMPEROR. LB. 1931 
Lah. 164 = 129 I.C. 276 = 32 Or.L J. 271 = 32 P.L.B. 
[ 92 = 1930 Cr O. 1227=A.I.R. 1930 Lah. 1051. 
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. ippli cation — Mode. 

To understand and apply a decision of any (>ourt, it 
is necessary to see what were the facts of the case in | 
which the decision was given and what was the point | 
which had to be decided. ^Raza and Smithy J 
Babu Singh v, Rameshwar Bakhsh Singh. 7 
Luck. 360== I.R 1932 Oudh66 = 135 1.0.881 = 8 0. 
W N. 1400=A.I.R. 1932 Oudh 90. 

■ 'Authorized report — Duty of Subordinate Court 
to follow, if there are conflicting decisions. See 

Conflicting decisions, infra. 9 Rang. 661. 

Authorized report — Preference to. 

A Coart should follow the authorized reports of the ' 
decisions of its own High Court rather than the un 
authorized reports. {Ma-kney, /.) MauNG ChiT TUN 
Z/. Ma PWA Sein. 6 R.R. 259 = 148 1.0. 908 (2) = 35 
Or.L.J. 813-= 1934 Or.0. 262 = A.I.R. 1934 Rang. 39. 

— -“Change by legislature — No inference that previ- \ 

otts decisions were wrong. 

An alteration by the Legislatuie of the law as settled 
by the decisions of the Courts does not raise any infer- 
ence that those decisions were wrong or even that tho.se | 
who had proposed the alteration were of that opinion. | 
(^Str John Wallis.) BhaRAT INSURANCE CO., LTD. i 
Income-tax Commissioner, Punjab 61 1 A. 
41 = 15 Lah. 224 = 6 R P.C. 100 = 147 LC. 899 = 39 L. i 
W. 250 = 38 O.W.N. 375 = 3 A. W.R 333=11 O.W.N. 
242 = 1934 A.L. J. 236 = 36 Bom L R. 401 = 1934 M 
W.KT. 193 = 69 O.L.J. 175 = 36 P.L.R. 318=AI.R. 
1934 P.C. 46 = 66 M.L.J. 391 (P C.). 

'^^Conflicting decistont — Authorized reports — Duty 
of Subordinate Courts to follow. 

Where there is conflict between two decisions of the , 
same High Court one of which is officially reported and I 
the other is reported in an unofficial report, the Courts ■ 
subordinate to such High Court can rightly follow the ■ 
one which is officially reported. iCarr, /.) M. S. M M. , 

Chettyar Firm z/. Maung Sein. 9 Rang. 661 = 
135 I.O. 326=I.R. 1932 Rang. 38 = A,I.B. 1931 
Rang. 279. 

Conflicting decisions Duty of Subordinate 

Courts. 

When there is a direct decision of a High Court on 
any particular point Courts subordinate to that High 
Court ought to follow that decision in preference to a , 
contrary decision of the other High Courts on the same 
point. {Court ney-Terrelf C.J. ami Kulwant Sahay, 

J.) Mahadeo Prasad Singh v. Jagarnath 
Prasad, 13 Pat. 303 = 150 I.O 34 = 6 R.P, 721 = 16 
Pat.L T. 255 = A.I.R 1934 Pat. 173. 

Conflicting decisions — Rule as to. 

Where there are two conflicting decisions fixing differ- 
ent amounts as the rents payable, the latter one must 
prevail especially when it is by a superior Court and 
discusses the earlier decision. 8 All. 122, Foil {Drake 
Brockman^ S.M. and Holmes, J.M.) GHANSHIAM v. 
Mitter Sen. 14 L R. 662 CRev.). ' I 

Construction of Act — Decision construing Act — | 

Relevancy in construing Act of another country. See 
INTERPRETAI ION OF STATUTES— INCOME-TAX ACT. ' 

69 M L J. 190 (P.O.). I 

Construction of deed. I 

It it always dangerous to make an attempt to inter- 
pret one document with the aid of another and unless a 
question of principle is involved it is no use of refer- 
ring to any case as an authority. {Mukerji^ J.) SURAJ 
& Sons v. j. O. Brin. I R. 1931 All. 607=133 1.0. 
159=A.I R, 1931 All. 769. 

— ■ ■Construction of deed— Decision construing docu- I 
*nent —Relevancy in construing similar documents. See ' 


PRECRDENTS. 

Registration Act, s. 17 (l) (b). A.I.R. 1936 Lah. 

1 448. 

—Construction of deeds — English decisions — Value 
of. See Deed— Construction. 40 L.W. 876= A, 
I.R. 1936 Mad. 107 (2). 

'Division Bench — Ruling of. 

A Division Bench of the High Court is bound to 
follow the decision of the Division Bench of the very 
Court unless it is satisfied that that decision is incorrect 
and unless a reference is made to a Full Bench. {Court- 
ney-Terrell, C.J. and Kulwant Sahay, J.) RamNA- 
GiNA Prasad v. Bishwanath Prasad. 6 R P. 373 
= 147 I.O. 726 = 16Pat.L.T.102=A. I. R. 1934 Pat. 
85. 

'Division Bench— Ruling of — Binding nature of. 

The decision of a Division Bench of a High Court is 
binding not only on the Subordinate Courts but also on 
the other Division Benches of that Court so long as that 
decision is not overruled by a Full Bench of that High 
Court or on appeal by the Privy Council. {Courtney 
Terrell^ C. J. and Kulwint S^akay, J.) MahADEO 
Prasad Singh v. Jagarnath Prasad. 13 Pat. 
303 = 150 I.C. 34 = 6 R.P. 721 = 15 Pat L.T. 266= 
A.IR. 1934 Pat. 173. 

Division Bench — Ruling of — Later Bench differ-^ 

tng — Procedure . 

It is a fundamental principle of the constitution of the 
Court, that where one Bench of the Court in unambigu- 
ous terms has laid down the law in a certain sense it is 
not competent for another Bench of equal standing to 
refuse to follow the earlier decision, or to give to the 
language used therein a meaning contrary to that which 
the words used would naturally bear. The proper, and 
the only available course open to the latter Bench in such 
circumstances is to refer the question upon which there 
is a difference of opinion for determination by a Full 
Bench of the Court. {Page, C. Mya Bu, Baguley. 
Sen and Mosely^ J J.) EMPEROR v. NGA LUN 
Thaung. 13 Rang. 570 = 158 I.O. 784 = 8 R.R. 202 
= 36 Or LJ. 1487=1935 Cr.C. 1088 = A.I.R. 1936 
Rang. 370 {T B ). 

Duty of Court — Earlier ruling overruled by 

later ruling. 

A Court has no power to prefer an earlier ruling of 
the Financial Commissioner to one that categorically 
overrules it. {Irving, F.C.^ LOK NatH z'. TruST 
Kai Fateh Chand. 35 P.L.R. 395. 

— , '“‘English decisions under Bankruptcy Act — Refe- 
rence — Permissihility. 

The Provincial Insolvency Act is nothing more than 
a copy of the Bankruptcy Act of England regarding 
notice of suspension of payment and that being so, the 
authorities which have been decided from time to time 
on this provision in the English Act are necessarily 
authorities for the Court. {Wort, A.C.J. and Kulwant 
Sahay, J.) LAKHI PRASAD SiNGHANIA Z'. UGRAH 
Misra. 13 Pat. 78 = 148 10. 39 = 6 R.P. 434 = 14 
Pat.L.T. 691=A.I.R. 1933 Pat. 461. 

“English decisions — Value of. 

The Interest Act and Lord Tenterden’s Act being 
indistinguishable cases under the English Law are 
relevant for the decision of questions under the former 
Act. {Wort and Eazl Alit //.) PaTTINSON v. 
Bindhya Debi. 12 Pat 216 = 6 IR. (Pat.) 226 = 
146 I.O. 66=14 Pat.L.T. 149 = A.I.R. 1933 Pat. 
196. 

- English decidons— Value of — Suit on mortgage. 

Per Reilly, J — Indiscrimate citation of English deci- 
sions in mortgage suits in this country is one of the 
surest roads to confusion. {Venkatas ubba Rao and 



2671 


2672 


THE QUINQUENNIAL DIGEST. 1931—1935 

PBECEDENTS. f PEECEDBNTS. 


KetUy, //.) PONNU Chettiar V. Sambasiva Ayyar. 
56 Mad. 646 1933 Mad. 121=^141 I.C. 372= 

1933 M.W.N. 842 = 37 L.W. 788=A.I.B. 1933 Mad. 
293 = 64 M.L J. 682. 

English decision — Value in interpreting Indian 

Acts. 

The practice of citing English decisions to interpret 
Indian Statutes is seldom a profitable one. {Cuming^ 
y.) U. K. MiTRA V, Corporation of Calcutta. 
68 Cal. 1293=136 1.0.465=33 Cr.L.J. 303 = I.B. I 
1932 Cal. 193 = 36 O.W.N. 866 = 1932 Cr.O. 11=1 
A.I.B. 1932 Cal. 63. ' 

Full Bench case — Binding nature. | 

So long as a latest Full Bench case is not overruled, it | 
has to be followed if it cannot be distinguished. {^Sulat- i 
many Boys and Sen^ J Jl) MT. SIRAJ FatIMA z/, 
Mahomed Ali. 64 All. 646=1 B. 1932 All. 418 = 
138 1.0. 466 = 16 R.D. 327 = 1932 A.L.J. 437 = A.I.B. 

1932 All. 293 (F.B.). 

’■‘Judicial decisions — Modification of plain read- 
ing of statute by. 

It is always dangerous to modify the plain reading of 
a statute by what, it is claimed, can be inferred from 
various judicial rulings. (Jarkton. /.) ThiRAPATI* 
RAYUDU V. Secretary oi< State. 154 I.C. 614= 

7 R.M. 463= 40 L.W. 765= A. LB. 1936 Mad. 70. 

Obiter dictum — Value. 

The portion of a judgment although obiter has great 
value if the reasoning is cogent and convincing. (^Harri- 
son and Dahp Singh y //.) F.ntPEROR v. KALU. I.B. 

1933 Lah. 402 = 144 I.C. 67 = 34 Cr.L.J. 679 = 1933 
Cr.C. 304=A.I.B. 1933 Lah. 159. 

Observations based on facts — Applicability to 

other cases. 

It is dangerous to take certain observations made in 
a certain case with reference to the particular facts of 
that case and apply them indiscriminately to the facts of | 
some other case that is being tried. {Nanavutty and > 
Smithy yy.) Binda V. Emperor. 162 I.C. 86 = 7 
R.O 177 = 36 Cr.L.J. 1489=11 O.W.N. 1224 = 1934 
Cr.C. 1348=A.I.R. 1934 Oudh 486. 

Privy Council — Dictum of — Long course of 

Indian decision — Departure from. \ 

The Courts in India must not depart from a long con- j 
sistent course of decisions simply on the basis of a j 
dictum or a supposed dictum of their Lordships of the ! 
Privy Council on a matter which w’as not directly I 
necessary for their Lordships to decide in the case. 46 j 
A. 95, Ref. to. {Mukerjiy Banerjiy Kendall y King and i 

Setiy yy.) anand Prakash v. narain Das dori | 
Lal. 63 All. 239=136I.C. 119 = I.R. 1932 All. 7 I 
= 1931 A.L.J 122 = A.I.B 1931 All. 162 (PB). | 

Privy Council — Rulings of — Duty to follow • j 

It is the duty of the High Court to loyally follow the ; 
decisions of the Judicial Committee, and to accept the j 
principles o( law laid down by that tribunal even if they ! 
be at variance with the customary law or the accepted 
and settled opinion of the Courts in India. {^Page, C, 
J.y Das and Maung Bay //.) MaUNG KuN v. Ma 
CHI. 9 Rang. 217= I.R. 1931 Rang. 172=132 10. 
284=133 1.0. 234 = IR. 1931 Rang. 260=AI.B. 
1931 Rang. 113 (F.B.). 

—Reported decisi on — Citation. ' 

Whenever it is necessary to cite a reported decision 
care should always be taken to cite it correctly and not 
to attribute to it a proposition of law which it does not 
support. (^Rtmland and Dhavlcy //.) EMPEROR z'. 

Wajid Sheikh. 147 I.C. 1160 = 6 R.P 402=A.I B 
1933 Pat. 500. 

Revenue Courts — Preference of earlier to later 
decision— ‘Propriety. 


It is very unusual for a subordinate revenue authority 
to prefer an earlier ruling to a later ruling by the Fin- 
ancial Commissioner on the same subject; such a practice 
is not to be defended. (Dobsouy F.Cf) AMAR SiNGH 
7n Karam Singh. 14 Lah.L.T. 19. 

■ — Revenue Courts in Punjab — Reliance on judg- 
ments of Courts outside. 

A resort to judgments outside the province in revenue 
cases IS to be generally deprecated. It is not necessary 
for Revenue Courts in the Punjab to seek guidance out- 
side the rulings of the High Court of Lahore or the 
Financial Commissioners. (^Jrvtngy F.C.) BaBU v. 
Shib Nath. 13 Lah.L.T. 25. 

Stare decisis. 

It would be dangerous for Courts to go back upon a 
couise of decisions and not to adhere to the well-recog- 
nized principle of stare decisis. (^Sulatmany C.J. and 
Thorny /.) MT. ANI.S BEGAM v. MaLIK MaHOMED 
Istafawali Khan. 65 All. 743 = 148 I.C. 26 = 6 
R A. 664 = 1933 A.L.J. 1079 = A.I.R. 1933 All. 634. 

Stare decisis — Long course of de( tsions affuting 

property — Act ambiguous —Duty of Court. 
i Where decisions are directly contrary to a statute, it 
I is the duty of a Full Bench to overrule the previous 
I decisions even though they might have stood for a very 
• long time even where they affect rights in property. But 
' where the Act is at least ambiguous and the Court does 
not feel absolutely able to overrule them, it would be 
unsafe to disturb the course of rulings. {Sulaimauy C./., 
Mukerjee and Kingy J J^) BhOLA UmaR v. MT, 
KanSILLA. 66 All. 24 = I R. 1933 All. 1 = 140 I.C. 
631 = 1932 A L. J. 941 = A.I.R. 1932 All. 617 (F .B.L 
—Stare decisis — Old authorities — Not to be easily 
overruled. 

The Courts must always hesitate to overrule decisions 
which are not manifestly erroneous and mischievous, 
which have stood for many years unchallenged and 
which from their nature may reasonably be supposed to 
have affected the conduct of a large portion of the com- 
munity in matters relating to rights of property. A.I.R. 
1931 Pat. 241 (F.B) and 5 I.C 309, Foil.; Young 
V. Robertson, 4^ Macqueen 314, Ref, (Maephet son and 
Fazl Aliy JJl) MUKHDEO SINGH v. HARAKH NARA- 
VAN SiNGH. 11 Pat. 112=I.R. 1931 Pat 466 = 134 
I.C 609 = 12 PatL.T. 765 = A.I.R. 1931 Pat. 286. 
Subordinate Courts — Criticism by— Impropriety . 

It is highly improper for a Subordinate Judge to criti- 
cise rulings by which he is bound and especially to criti- 
cise them in disrespectful language. {Youngy C J. and 
Rangi Laly J ) KaNSHI RaM v. EmpeROR. 157 1.0- 
735 = 36 Cr.L.J. 1195=37 P.LR. 83=1936 Cr.C. 
648= A.I.R. 1936 Lah. 433. 

Subordinate Courts — Duty of. 

The decision of even a single Judge of its own High 
Court should be followed by the Subordinate Court in 
preference to that of the other High Courts. {Khaja 
Mahomed Noor and Dhavle, J/.) SURAJMAN PRASAD 
Misra Z/. Sadanand Misra. 11 Pat. 616=I.R. 
1933 Pat. 3=140 I.C. 672 = A.LR, 1932 Pat. 346. 

Subordinate Courts — Duty of. 

When there is a ruling of the highest Court of the 
province published, a Subordinate Court is bound to 
follow it. (Mya Bu and Baguley, //) S.K.R.M. 
Chettyarz/. V.E.R. Chettyar. 14 Rang. 16 = 
160 1.0. 490 = 8 B.B. 393 = A.I.R. 1935 Rang. 625. 

I Subordinate Courts — Rulings of chief appellate 

I Courts of its own province to be followed* 

I A Subordinate Court is bound to follow the rulings of 
the chief appellate Courts of its own province and it 
1 should not rely On the authority of decisions of Courts 
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outside the province. raser^ /,C. and Saaduddtn, A. 
/.C*.) Haider v. Mt. Allahditii. A.I.E 1934 
Fesh. 116. 

Unofficial reports — Reference, 

Courts should only fall back on unofficially reported 
cases when they can find no officially reported ruling on 
the point in issue. (^Baguley-t /,) BandeaLLY Jaffer 
z/. Peer Mahomed. 6 LB. (Bang.) 72=146 I.C. 
121= A.I.B. 1933 Bang. 75. 

Unpublished reports — Refusal of Judge to follow 

— Propriety, 

It is desirable that a Judge who has not access to all 
unpublished reports should refuse to exercise his Judg- 
ment when one such report is brought to his notice. It 
may be that in another unpublished judgment the oppo- 
site view has been taken. (Macnatr^ J C,') HaJI 
Karim NUR Mahomed r/. Rahman. 28 Nag.L.B. 
116 = 1411.0. 166 = LB. 1933 Nag. 36(2) = A.LB. 
1932 Nag. 137 (2). 

Value of. 

It is a fiction regarding case-law' that Judges deciding 
cases do not legislate; they are merely declaring the law. 
(Aston, A.J.C.) BHAGWANJI GOVINDJI V, PUNA 
Gopal. 150 I.C. 839 = 7 B.S. 32=A.LB. 1934 Sind 
95. 

Value of, 

A case is authority only for what it actually decides. 
Every judgment must be read as applicable to the 
particular facts proved, or assumed to be proved, since 
the generality of the expressions which may be found 
there are not intended to be expositions of the whole 
law but governed and qualified by the particular facts 
of the case in which such expressions are to be found. 
Qutnn V. Leathern, (1901) 1 App. Cas. 495, Foil. 
(Nanavutty, /,) MaHOMED AZIM KHAN. v. RAJA 

Saiyed Mahomed Saadat Ali Khan. 136 1.0. 
642 = LB. 1932 Oudh 130 = 8 O.W.N. 349 = A.LB. 
1931 Oudh 177. 

——‘—‘Value of , 

A decision is an authority only for that which it 
specifically decides and the fact that every possible 
argument was not advanced does not detract in any way 
from the authority, of the decision on the specific point. 
(Wort and Mohatned Moor, JJ,) NRISINGHA CHARAN 

Nandy 7L Rajniti Prasad Singh. 13 Fat. 486 = 
1521.0. 301 = 7 B.P. 185 = 15 Fat.L T. 237 = A.I.B. 
1934 Fat. 292. 

Value of — As aid to constnictioti of statutes. 

Decided cases effectively construe the words of an 
Act of Parliament and establish principles and rules 
whereby its scope and effect may be interpreted. But 
there is always a danger that in the course of this pro- 
cess the terms of the Statute may come to be unduly 
extended and attention may be diverted from what has 
been enacted to what was judicially said about the 
enactment. (Lord Chancellor,^ ATTORNEY- GENERAL 

OF Canada Attorney-General of Ontario. 

I.B. 1932 P.O. 34 = 135 I.O. 754 = A.I.B. 1932 F.O. 
36 (F.O.). 

• — Value of — Authority only for what the case 
acually decides, 

A case is only an authority for what it actually decides 
and that every judgment must be read as applicable to 
the particular facts proved or assumed to be proved. 
(1901) A.C. 495, Rel. on. (Banerji and King, JJ,) 
KaMTA RAI V, RANI Jaduraj Kunwari. LB. 1931 
All. 603 = 133 I.O. 155 = A. LB. 1931 All. 398. 

•Value of — Authority only for what the case 
decides, 

A case is an authority only for the proposition that it 
decides and not for every proposition that may appear 

O. D. -II— 168 


FBE EMFTION— Agra Fre-emption Act (XI of 
1922). 

to follow logically from the decision. (1901) A. C- 495» 
Rel. on. (Mukerjt, Banerji, Kendall, King and Sen, 

JJ.) anand Prakash V, Narain Das Dori Lal. 
53 All. 239 = 135 I.C. 119 = LB. 1932 All. 7 = 1931 A. 
L.J. 122 = A.I.B. 1931 All. 162 (F.B ). 

Value of — Case under Provinicial Insolvency Act 

(V of 1920 ) — Applicability of rulings under Presidency 
T owns Insolvency Act. 

There is nothing in the Provincial Insolvency Act 
corresponding to S. 52 (2) (b') of the Presidency Towns 
Insolvency Act but the omission does not furnish any 
ground that a ruling based on S. 52 (2) (^) does not 
apply to the Provincial Insolvency Act 47 Mad. 84 and 
other cases referred to. (Mukerjt, Banerji, Ktndall, 
King and Sen, JJ.) ANANI) PRAKASH 7' NaRAIN 
DAS dori Lal. 53 All 239 = 135 1.0. 119 = LB. 
1932 All. 7 = 1931 A.L.J. 122 = A.I.B. 1931 All. 162^ 
(F.B.). 

Value of — Decision as to custom —Evidentiary 

value of. See CUSTOM— PROOF. 1935 B.D. 283. 
PBEEMFTION. 

See also (1) AGRA PRE-EMPTION ACT (1922). 

(2) Bengal Tenancy act (1885). Ss. 

24-F, 26.C, 26-E, 26-F AND 185. 

(3) CO-SHARER. 

(4) Evidence Act, S. li5. 

(5) MAhomedan Law Pre-emption. 

(6) OUDH Laws act (1876), S. 7 (a). 

(7) Punjab Pre-emption act (1913). 
Agra Fre-emption Act (XI of 1922). 

Basis of claim. 

Circumvention of. 

Oo-sharer. 

Custom. 

Decree for 

Exchange. See Transfer, Nature of, infra. 
Fraud. 

Joint Hindu family. 

Joint vendees. 

Lis pendens. 

Loss of right. 

Mahomedan Law. 

Nature of right. 

Object of law. 

Fre-emption of part of property. 

Fre-emption sale. 

Fre emptor. 

Price 
Right to. 

Rival pre-emptors. 

Subject-matter. 

Suit for. 

Time for pre-emption. 

Transfer, nature of. 

Waiver of right. 

Wajib-ul arz. 

Who can pre-empt. 

Agra Pre-emption Act (XI of 1922). 

Agra Pre-emption Act, S 16 — '‘Entitled to pre- 
empt* — Meaning — Rights of pre-emption under Maho- 
medati Law and under Act — Right not exercisable under 
Mahomedan Law — Claim under Act can be proceeded 
with. 

S. 16 does not contemplate the exercise of a right in 
areas to which the Act is expressly made not applicable. 
The expression “entitled to pre-empt’* in the section 
does not include the right to pre empt which the plaintiff 
may possess in areas to which the Act is not applicable. 
Where certain shares of Zemindari property in a 
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village along with a house in the city of Moradabad 
were sold under one sale deed to the defendants and the 
plaintiff sued to pre-empt the Zemintlary property by 
virtue of his right under the pre emption Act and to 
pre-empt the house property under the Mahomedan Law, 
and the Courts held that the plaintiff did not properly 
exercise his right under the Mahomedan Law. 

lleldy that the suit need not Ijc dismissed in its 
•entirety and the claim under the Act could be proceeded 
with. iSulatwan and Youngs //•) AMJaD ALI KHAN 
V. Saadat BFf; am. 53 All. 624 = 132 I 0. 193= 1931 
A.L.J. 269 = A.I.R. 1931 All. 317. 

~^Agra I^re emption Act^ S. 19, proviso {added by 
Act JX of 1929) — Applicability — Vendee obtaining 
voluntary transfer of property after institution of suit. 

Under S 19, the crucial date is the date of the decree 
and any rule or change in the law that came into exis- 
tence before that date would govern the suit. And hence 
pending a pre emption suit, a vendee cannot defeat the 
plaintiff’s right, such as it had exiNted on the date of 
suit, by obtaining a voluntary traii'^fer of the property 
in his own favour, i Maker jee^ AC.J. and Pachhpal 

Singh, //.) Hat.oko Singh v. IIakgayan Singh. 

6 I.R. (All.) 60=146 1.0.396 = 1933 A.L.J. 82=A.I. 
R. 1933 All. 217. 

Basis of claim. 

/lasts of claim — Claim based on relationship 

With ifiiotrunt — Sale by receiver ivith cmsent of insolvent. 

Where the property vests in the receiver and he effects 
the sale of the land in dispute with consent of the 
insolvent who was a member of an agricultural tribe, 
and the consideration for the sale is paid to the receiver | 
by the vendee, whereupon possession of the land is deli- • 
vered to him, it is the receiver who is the vendor of the 
lanil in dispute and not the insolvent. In such circum- • 
stances, the plaintiff must l)e deemed to have failed to 
prove a right of pie-emption superior to that of the! 
vendee if hedainis pre-emption only on account of his i 
relationship with tlie insolvent. {7'ek Chami and Abdul '\ 
Rashid, JJ.') NKK MAHOMKUr^ JaGaT SiNGH. A.I. i 
R. 1934Lali 821. 

/lasts of claim — Right to — /)onee from per- 
manent lessee — Member of Tillage community, 

A village community uiuler the Uudh I.,aws Act con- 
sists of the whole body of persons posse.ssing rights as 
proprietors, under-proprietois or heritable le.s.sees in j 
village lands. 

//eld, that the donee holding fjom a perpetual lessee : 
with heritable and transferable rights is a member of ] 
the village community and as such entitled to enforce his ; 
right ot preemption against stranger-vendees (Raza , 
and Smith. J J.) HHAGWATI PKA.SAO z./. BAT.GOBIND 1 
8 Luck 377-IR. 1933 Oudh 136 = 142 10. 886 = 
14 LR. 113(Rev) = 17 R.D. 160 = 10 O.W.N. 65 = 
A I.R. 1933 Oudh 161. 

Circumvention of. 

('ircumvcntion of— /lesort to evasive means. 

Pre emption can be defeated by any legitimate means. 
Theie is nothing to debar the parties from lesorting to 
my legitimate method by which they can avoid the 
opciation of the law’ of pre-emption. {Mir Ahmad, A. 
]('.) Huai Khan z. Faizui.lah Khan. 1601.0. 
76- 8 R pesh 99 - A.I.B. 1936 Pesh. 191. 

— it lums'cntion of — Sale disguised as gift — Duty 
of Com t to look to i cal nature of transaction —Ctrenm- 
stantial evideme — .-idmissibility. 

Where the parties have really entered into a tran- 
saction of sale, but have disguised it under the mask or 
cloak of a different transaction, such as a shankal- 


• pa nama or gift, the Court must look to the real nature 
I of the transaction for determining whether the right of 
I pte emption can be claimed or not; and for this purpose, 
the Court can rely on circumstantial evidence. {Zia-ul^ 
//asan, /) HHAGWAN DUTT v. I3RIJ BHUKHAN. 

10 Luck. 289=7 EO. 311 = 1621,0. 666 = 11 O.W. 
. N. 1378=A.I.R. 1935 Oudh 27. 


'Circumvention of — Sale or perpetual lease — 

Nature of transaction. 

It is open to a person to circumvent the law of pre- 
emption be cloaking a transaction into w’hich he enters 
in such a way that transaction cannot legally be held to 
be an out and out sale. In trying to achieve this oljject 
all devices are permissible but, at the same time, it is 
open to the Court to scrutinise all such devices very 
closely and to see if the transaction into which the par- 
ties have entered does really amount to a sale or not. 
If It does not amount to a sale in law then the device 
succeeds and the right of pre-emption is defeated. If on 
the other hand, it does amount to a sale, the device fails 
and the right of pre emption is not circumvented. A 
transaction was cloaked as a perpetual lease for which 
ostensible rent was reserved to the lessor. No right of 
re-entry was reserved to the executant and the lessor 
divested himself of all rights and gave his lessee the 
light to transfer, sell, mortgage or gift away the plots 
ostensibly leased to him. 

Held, that though the words “nialikana” and Nazrana 
w'ere used, they were mere deviccsS and that the truiisac- 
tion was an out and out sale. (Case law discussed.) 
{Nan.wutty, /.) RaM ANAND ta Ram DaS. I.R. 
1933 Oudh 217 = 143 I C. 887 = 14 L.R. 681 (Rev.)=.. 
17 R.D. 706 = 10 O.W.N. 613-A.I.R. 1933 Oudh 
329 

TR 11 O.W.N.1494 (1506)(F.B.)]. 

Circumvention of — Suit for pre emption — Appeal 

— Acquisition of property — Pending appeal by e.xc/tangc 
from persons competent to ti an sfer — Clam can be rest. fl- 
ed. 

Pending an appeal from a decree in a pre-emption 
suit, the veiidees-defeiulanls acquired the properties 
sought to be pre-empted by means of exchange and con- 
tended that they had become co sharers w’lth the plain- 
tiff. 

//eld, that the claim for pre-emption could be resisted 
even though there might he a lemote possibility of a 
suit being instituted later on by the minor members of 
the vendees family, for the ('ancellation of the transfer 
of the family properties maile by the vendees in favour 
of the exchangers, as the vendees had acquired the 
properties from persons having full power to transfer the 
same. {Sulaiman, C.J. ahd Mukerji, /) Jamuna 
Bhagat V. OUUH Bkhari Mal. 6 I R. (All.) 306 = 
146 10. 611 (2) = 1933 A.L.J 1049 = A.I.B. 1933 
All. 733. 

Co -sharer. 

Co-sharer — Adiustment of shares. 

In the ordinary cour-^e, co sharer landlords applying to 
pre empt should he entitled to pre empt to the extent of 
equal shares or according to their interest in the superior 
right. /.) KhoSAL ChanDRA DaS v. UpEN- 

dra Nath Ghosal. 1361.0. 644 = 1 R. 1932 Cal. 
224 = 35 O.W.N 1058 = A.I.R. 1932 Cal. 220. 

“ Co-sharer ” -^Purchaser of specific fields in 
Khata — /f a co-sharer. 

A person who owns a definite fractional share in a 
Khata is no doubt a co- sharer but not one who has pur- 
chased some specific fields in the Khata. {Agha Haidir, 
/.) Mahla Singh Z/. Harn A Vf Singh. 167I.C. 964 
= 37 P.L.R. 276. 
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Custom. 

'Custom — Kumaun — Joint Hindu family — Pro' 
perty held has tenant in common — Pre-emption of 
brother's share. 

Members of a joint Hindu family in Kumaun hold 
property as tenants-in-comraon, according to local 
Custom, and hence one brother can pre-empt his brother’s 
share which had been sold by the latter to a stranger. 
{Mukerjt, Ag. C.J and Rachhpal Singh, J ) CHANDRA* 
MANI v, MATHARA DATT. 6 I.R. (All.) 58 = 145 I.O. 
379(2) = 1933 A.L J. 81-A.IR. 1933 All. 216. 

■■ ■■■ 'Custom — Kumaun — Preferential right of rela- 
ti ves — C 0* shar cr . 

Under the customary law prevalent in Kumaun a rela- 
tive of the vendor within the third degree has a right 
of pre emption agiint any purchaser who is an unrelated 
or more distantly related co-sharer. Where the claimants 
were the step-brothers of the vendor and the vendees 
were tlascended from the same common ancestor, 

Held, that there was no preference inter se because 
the parties were within the third degree. {Snlatmin, 
A. C. J and Banerii, /.) Bhim Shah v. Ude KaM 
Shah. I.R 1931 All. 848 = 134 I C. 464 = 1932 A. 
L.J. 108 = A.I.R. 1932 All. 133. 

■" ' ""Custom — Kumaun — Relative of vendor's huiband 
- ~ Preferential rights. 

In order to have a preferential right of pre emption 
in Kumaun, the plaintiff should be a relative of the 
vendor within the third degree and not merely a relative 
of the deceased husband of the vendor. (^Snlatman, C, 
y. and Mukerii, J) BACHAULI z/. UDAI SiNGH. 56 
All. 487- LR. 1933 All. 428 = 144 1.0.389-1933 
A.L.J. 502 = A.I R. 1933 All. 391. 

— "Pre emption — Co-sharer— Kumaun — Sale of 
property by legitimate son — Plaintiff, a son by dhanti 
woman — Vendee, a co sharer of equal status — Plaintiff* s 
right to preference as brother of vendor, 

A son by a dhanti wife cannot be regarded as a 
relative of a legitimate son within the meaning of the 
custom which entities a relative to pre empi as against a 
CO sharer on an equal footing who is not a relative. 
Accordingly, on a sale of pi opeity by a legitimate son, 
the plaintiff who is a son by a dhanti woman cannot 
claim pre emption in preference to the vendee who is a 
co-shaier on an equal footing, on the greound that he is 
the brother of the vendor. {Sulaiman, C,J. and Rennet, 
/,) JAI UATT TEWARI V. DAYA RAM PANT. 160 I. 
O. 912 = 8 R.A. 672 = 1936 A.W.R. 1335-A.I.R 
1936 All. 78. 

Custom — Mohalla Tumbrian or Pirzadgan, 

The custom of pre-emption exists in Mohalla Tumbrian 
or Pirzadgan. {Jat Lai, J.) BadurUDDIN z/. JhaN- 
•GiR Khan. I.R. 1932 Lah. 594(1) = 139 I.O. 656 = 
33 P.L R. 781 = A.LR. 1932 Lah 608. 

--Custom — Proof — Instances of sales to strangers 
without claim — Right, if disproved. 

Proof that in a number of instances transfers took 
place to strangers v/ithout a right of pre emption being 
claimed is not sufficient to disprove the existence of a 
custom of pre-emption or to prove that that such custom 
has fallen into disuse. [Kendall, /.) J AG AN NATH v, 
INDERPAL Singh. 163 I.O. 172 = 7 R.A. 458=4 A. 
W.R. 1229 = 1935 A.L J. 108-A.I.R. 1935 All. 236. 
Decree for. 

' " •Decree for — Execution of — Failure of vendee to 

pay third person — Reduction of pre-emption money, if 
permissible in execution. 

The plaintiff who has obtained a decree for pre-emp- 
tion cannot in execution be allowed to deduct from the 
preemption money the amounts reserved for payment 


PRE'EMPTION— Joint vendees. 

to the vendor’s creditors and not so paid. That ques- 
tion should be raised and decided in the suit before 
decree and not after the decree in the execution depart- 
ment. {Maker ji and Bennet, JJ.) UmraO SlNGH v. 
Kanwal. I.R. 1933 All. 30 = 141 I.O. 16-A.I.R. 
1933 All. 113. 

Fraud. 

—Fraitd — X having no right of pre-emption setting 
up Y to exercise fits ri^ht — Decree in favour of \ — 
Plea by X that Y obtained decree for X’s benefit — Per- 
misnbility. 

Where A' who has no preferential right of purchase 
; as against the vendee of a certain property sets up Y 
I who has such right to institute a suit for pre-emption 
, and the Court treating Y as the real pre-emptor passes 
a decree in his favour and puts him into possession, the 
! vendee has been clearly defrauded as, if the real nature 
of the arrangement had been disclosed in the pre emption 
suit, the vendee would have defeated the claim of F. It 
is doubtful if the Courts will rei,ognize a benami pre- 
emption; but assuming that such a thing is permissible, 
X having perpetrated a fraud on the vendee, the law of 
pre emption and the Court and the purpose of the fraud 
having been fulfilled, it is not permissible for X or his 
repre^erltatives in interest to say that the pre-emptor 
obtained the decree for his benefit. [Afiamatullah, /.) 
Mr. JOERA Bibi z/. Mt. Fatima. 167 10. 610=8 
R.A 215 = 1935 A.L.J. 638 = 1936 A.W.R. 600=A.I. 
R. 1935 All. 656. 

Joint Hindu family. 

See also CUS I’OM, supra. 

Joint Hindu family — Member taking interest 
under sale — Right to pre empt. 

Where property had been purchased by the family on 
behalf of all the members including the plaintiff who 
was an undivided member of the family. 

Held, that the sale-fleed had been acquired in the 
interest of all and the plaintiff himself had a share in it 
and therefore he was not entitled to pre-empt the pro- 
perty. {Sulaiman and Young, JJ I) Jamna PANDEY 
V. Sahdko Pandey. I R. 1931 All. 395 (1) = 131 I.O. 
555 (1) = 1931 AL.J. 341 = A I.R. 1932 All. 80. 

Joint Hindu family-Sale by Hindu father — 

Right of minor son to pi exempt . 

A Hindu minor son has no right of pre eruption in 
respect of a sale by his father of joint Hindu family 
property. {Dalip Singh and Bhide, J J.) KHUDA 
Bakhsh V. I.AHORI Mae. 156 I.O. 16 (1) = 7 R.L. 
877 (1) = A.I.R. 1935 Lah. 560. 

Joint vendees. 

See also PRE EMPI ION OF PART OF PROPERTY, 
infra. 

Joint vendees — Pre-emptor with superior right 

joining with person having inferior right — Effect. See 
AGRA Pre EMPTION ACT ( 1922), S. 21. A.I.R. 1933 
All. 788. 

- --"'Joint vendees — Purchase by person with superior 
right along with stranger — Suit by person with inferior 
right — Purchase of stranger s rights by person with 
superior right prior to suit — Effect of. 

A person with a superior right cannot resist the claim 
of a person with an inferior light to pre empt if he 
associates a stranger in the purchase by him, and even 
if prior to the suit by the person with the inferior right, 
he purchased the rights of the stranger. [Jai Lai, J.) 
Mang\ V. Imam Din. I.R. 1933 Lah. 71 (2) = 141 
I.O. 187 = 34 P L.R. 126 = A.I.R. 1933 Lah. 117. 
Joint vendees — Purchaser having right of pre- 
emption associating with stranger in the purchase — 
Plaintiff with no superior claim. 
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PJRB-BMPTION— Joint vendees. 

If a purchaser having a right of pre-emption associa- 
tes with himself in the purchase a person who has no 
right to pre-empt, he is not entitled to resist the claim of 
a pre-emptor to enforce his rights even as to his share 
of the purchase, although such pre emptor has no supe- 
rior claim to preempt compared with himself. (^Addi- 
son and Beckett, //.) BHAGWANA v, SHADI. 16 
Lah, 408 = 7 R.L. 768 = 1661.0. 654 = 36 P.L.R. 114 | 

- A.I.E. 1934 Lah. 878. 

— J oint vendees — Sale to three persons — Shares of 
each Vendee specified. 

Where a sale is effected to three persons and the 
share of each is specified in the sale- deed itself, the 
transaction of sale is indivisible in spite of the fact that 
the fractional share of each of the purchasers is specified 
in the deed. This specification is merely an arrangement 
between the purchasers inter se and does not affect the 
oneness of the transaction so far as the vendor is con- 
cerned. Hence the right of the pre emptor is not 
defeated. {Addison and Dm Mahomed, JJ.) HayaT 
Bakhsh V. MansABDAR khan. 160 I.O. 826 =8 R. 
L. 616 = 37 P.L.R. 873= A I.R. 1935 Lah. 629. 

Lis pendens. 

See also CIRCUMVENTION OF , supra. j 

Lis pendens — Applicability of. See T. P. ACT, . 

S. 52. 32 P L.E. 283= A I.R. 1931 Lah. 435. 

Lis pendens — Devolution of right — Purchaser 

from pri' emptor subsequent to accrual of right. 

Quaere. — Whether a right of pre-emption devolves on [ 
a stranger to the family who, after the sale that it is I 
sought to pre-empt, obtains the property of the per- [ 
son entitled to pre-empt by purchase or by a decree of | 
the Court. {Raza and Kisch, JJ.) ASHIQ Ali v. \ 
Bisheshwar Din. 135 I.C. 703 = I.R. 1932 Oudh 
63 = 8 O-W.!!. 1028. 

-Lis pendens — Loss of right — Vetidee's acquisition \ 

of share in village by gift pending suit — Agra Pre- ; 
emption Act (1922), S. 19. j 

When a sale has taken place to a stranger the vendee's j 
acquisition by gift of a share in the village, pending a | 
co-sharer’s suit for preemption instituted before the i 
passing of the Agra Pre-emption Act, 1922, defeats that , 
co-sharer’s claim for pre emption. The decisive date as 
regards the rights of the co-sharer to pre empt is the ; 
date of the decree. 42 All. 268, Appr, (Sir George 
Lowndes.^ HaNS NATH v. RaGHO PRASAD SinGH. I 
59 lA. 138 = 64 All. 189 = I.R. 1932 P.O. 98 = 136 j 

I. 0. 402=1932 A.L.J. 190=36 L.W. 343=66 O.L.J. I 
276 = 9 O.W.H. 127=A.I.R. 1932 P.O. 67=62 M L. ' 

J. 644 (P.C.). i 

‘Lis pendens — Suit on basis of preferential right ; 

— Vendee acquiring equal right — Pending mit — Effect j 
of. \ 

The actual acquisition by a pre-emptor is made not at 
the time when the property is sold to another, nor at the 
time when the suit is instituted but at the time when the 
decree is made. The preferential right that a person 
possesses at the time of the sale and retains till the insti- 
tution of the suit merely entitles him to move the Court 
in his favour, but in order to succeed he must retain 
this position up to the time of obtaining the decree 
Hence where a pre-emptor files a suit for pre-emption on 
ground of his preferential right over the vendee, but the 
vendee pending suit gets his defect removed and clothes 
himself with equal light as that of the pre emptor, the 
pre emptor has no preferential right at time of passing 
of decree and as such cannot succeed. A. I R. l933 Lah. 
117: 91 P.R. 1909, Diss. from; A.LR. 1933 Lah. 48l, 
Appr. (^Addison and Din Mahomed ^ //.) HaYAT 
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Bakhsh v. Mansabdar Khan. 160 I.O. 826=8 R. 
L. 616 = 37 P.L.R. 873= A.LR. 1936 Lah. 629, 

Lis pendens — Vendee acquiring status for co- 
sharer during pendency of suit — Effect of . 

If a vendee acquiies the status of a co sharer equal to* 
that of the plaintiff pre-emptor, after the institution of 
the suit and before the decree is passed, he can success- 
fully defeat the plaintiff's claim. (Sulaitnan, C.J. and 
MukenuJ.) SHEO Balak z/. Ram Saran. 55 All. 
976 = 6 I.R. (All.) 338 = 146 I.C. 776 = 1933 A.L.J. 
1625= A.I.R. 1933 All. 788. 

^Lis pendens — Vendee parting with property in 

favour of superior pre-emptor during pendency of suit 
for pre-emption — Effect of — Doctrine of lis pendens, 
j It is no doubt tiue that a vendee can defeat a pre- 
emptor by parting with the property in favour of a 
superior pre emptor even during the pendency of the 
pre-emption suit. But in order to avoid the applicabi- 
lity of the doctrine of Its pendens, such transfer must 
[take place within the peiiod of limitation provided for 
pre-emption suits, otherwise the transfer will be bad in 
law and not sufficient to defeat the claim of the pre- 
emptor. (Addison and Dm Mohammad, jjf) JAS RAJ 
JUNiWAL z/. Gokal Chand Jaini. 160 1.0.349=8 
R.L. 630 = 37 P.L.R. 630 = A.I.R. 1936 Lah. 808. 

Loss of right. 

Sa also LIS PENDENS, supra. 

•Loss of right — Acquiescence — Application for 

exchange of plots^ if amounts to. 

Where a sale an undivided share in a property was 
effected and the purchaser of that share had been sub- 
stituted as a party in place of the vendoi in a suit for 
partition of that property and the pre emptor, long after 
making the pre-emption demands and long after filing 
the suit for pre emption of that share, had applied to 
the Court conducting the j^artition suit, for an exchange 
of certain plots allotted to the purchaser’s share. 

Held, that under the circumstances, the pre-emptor’s 
application foi the exchange of plots did not amount to 
an acquiescence in the sale and there had been nothing 
in hia act which would defeat the right of pre-emption. 
(Ross and Scroope, //.) RAMBISHUN SiNGH z/. 
Kuldip Singh. I.R. 1931 Pat. 149 = 130 I.C. 165= 
13 Pat.L.T. 38= A.I.E. 1231 Pat. 72. 

Mahomedan La^. 

See also MAHOMEDAN LAW— PRF: EMPTION. 

— — Mahomedan Law — Custom — Entry in ivaftb-ul- 
arz as to pre-emption according to usage of the country 
— Mahomedan Law — Applicability. See MaHOMEDAN 
Law— Pre-emption. 4 A.W.R 1229 = A.I.R. 1936 
All. 236. 

Nature of right. 

Nature of right. 

The right of pre-emption is, in essence, one of substi- 
tution and not of re- purchase, the pre-emptor being 
bound to take the place of the vendee in the original 
contract. 7 All. 775, Rel. on. (Middleton, J.C, and 
Saaduddtn,A/.C.) MAHOMED AZIM v. SHER ALI 
KHAN. 6 I.B. (Pesh.) 7 = 146 I.O. 739 = A.LR. 1933 
Pesh. 74. 

Nature of right. 

Pre-emption is primarily a right of substitution, and, 
if an agreement of sale has really taken place and a 
price has been fixed, the person entitled to pre-emption 
can claim the benefit of that agreement and can enjoy 
all conditions of the agreement including the price. It 
is only where the price has not been fixed in good faith 
j that the Court should go into the matter and determine 
i the market value or fair consideration, the reason being 
1 that the price is usually not fixed in cood faith so as to 
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PEE-EMPTION—Nature of right. 

defeat the right of pre-emption. {Staples^ A.J,C,) 
NATHUSINGH GANAPATSINGH V. NARAYANSINGH. 
169 I.O. 497 = 8 E.N. 126=A.I.E. 1935 Nag. 195. 

— - ’-‘Nature of right ^Strict application^ 

The right of pre emption is a special and peculiar one 
based on custom and tending to limit freedon of aliena- 
tion and to deprive parties to a contract of the fruits of 
their contract; therefore its exercise should be limited 
strictly to that recognized by law and not be extended so 
as to encroach on the rights of contract further than is 
unavoidable. {^Middleton ^ J,C, and Saaduddtn^ A./.C.) 
Mahomed Azim v. Sher Ali Khan. 6 I.E. (Pesh.) 
7 = 146 1.0. 739-A.I.E. 1933 Pesh. 74. 

Object of law. 

Object of laiu. 

The object of the law of pre-emption is to keep out 
strangers and any transaction whether of sale, mortgage 
or lease may be pre empted if it offends against the 
local conditions of that law. (^Courtney Terrel f C 
and Kulwant Sahay, /.) ShaKAL KUER v, PARMA- 
NAND. 6 I.E. (Pat.) 307 = 1461.0. 963 = 14 Pat.L. 
T. 473 = A.I.E. 1933 Pat. 023. 

Pre-emption of part of property. 

— Pre-emption of part of property — It alloivcd — 

Pre cmption only of whole bargain — I/o right to pick 
and choose. 

The pre-eniptor must take over the whole bargain and 
cannot be allowed to pick and choose portions thereof. 
The only limitation to this rule is that, in cases where 
land belonging to the pre-emptor has been included in 
the sale, he can exclude that portion and seek pre emp- 
tion for the remainder, generally at a proportionate 
price. Hence where lands belonging to the vendor, to 
third parties, and to the pre-emptor have all been includ- 
ed in a sale by the vendor, the would-be pre-emptor 
must follow the general rule, that pre ernption must 
include the w’hole transaction except that he may exclude 
his own lands; this exception being based on the im- 
possible position that the pre-emptor would be forced to 
pre empt tne whole. 5 All. 382, Kef.; 102 P.R. 1894, 
Not foil. {Middleton^ J.C, and Saadtidditty A J.C,) 
Mahomed Azim v. Sher Ali Khan. 6 I.E. (Pesh.) 
7 = 146 I.O. 739=A.I.E. 1933 Pesh. 74. 

Pre emption of part of property— Rule against, 

A pre emptor, who.ie right extends over the entire 
property sold, must take over the bargain in its entirety 
and has no right to pre empt a part of the property sold 
on payment of a proportionate part of the price. Where 
one half of the property is sold to a collateral and the 
other half to a stranger and no terms are specified in the 
deed as regards individual payments of the money, 
another collateral is not entitled to treat the transaction 
as divisible and sue to pre empt the one-half sold to the 
stranger. {Currie, /.) DHALA v. Khanu. 160 I.O. 
676 (1) = 8 E.L. 669 (1) = 37 P.L.E. 131 = A.I.E. 
1935 Lah. 636. 

— Pre emption of part of property — Rule against — 
Property split up by vendee. 

A pre-emption suit was filed in respect of a sale; but 
the vendee sold the property in equal shares to two other 
persons who also claimed to be pre emptors thereof. 
The sub- vendees were also impleaded in the pre emption 
suit and it was contended by the plaintiff that as the pre- 
emptor, sub vendees, had not each pre empted the whole 
property, and as the bargain was split up they should be 
deemed to have waived their right of pre-emption. 

Held, that the principle that a pre emptor whose right 
extends over the entire property sold must take over the 
whole of the bargain and that he is not entitled to pre- 
-empt only a part of the property has no application to 
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this case as the vendee himself had broken up the 
bargain and sold the whole property to two pre emptors 
and that a sale of this character did not involve a break- 
ing as contemplated by the general rule. A.I.R. 1924 
Lah. 431, Kef. {Shadi Lat, C,J, and Abdul Qadtr,/) 
TirathRamz/. Dina Nath. 14 Lah. 810 = 6 I.E 
(Lah.) 121 = 146 I.C. 629 = 34 P.L.E. 826 = A.I.E. 
1933 Lah. 774 (2). 

Pre emption of part of property — Rule against-^ 

Sale deed in favour of two vendees — Share of each 
I vendee specified but not amount contributed by each, 

\ The right of pre emption is not a right of re purchase 
j either from the vendor or the vendee, but is one of 
! substitution for the vendee in the original sale. There- 
i fore a plaintiff suing to pre empt a sale which had been 
effected by one sale-deed in favour of two vendees 
jointly, he is bound to take over the bargain in its 
entirety. He cannot sue against one of the joint pur- 
chasers only and claim possession of a fraction of the 
property sold on payment of the proportionate share 
of the purchase price. For the purposes of pre-emption, 
a sale transaction is regarded as indivisible in those 
cases, where the purchase money is paid in one lump 
sum without any specification of the amount paid by the 
various vendees, and the mere fact that the shares to be 
taken by the vendees respectively are specified in the 
sale- deed does not alter the nature of the transaction, it 
being at most an arrangement among the purchasers 
inter se, which does not affect the vendor. {Tek Chand 
and Coldstream,^ //.) MAHOMED ShAFI v, ALLAH 
DIN. 16310. 128 = 7 E.L. 387 (2) = 35 P.L.E. 613 = 
A.I.B. 1934 Lah. 429. 

Pre-emption of part of property — Suit relating 

to part of property wld— Maintainabthy, 

A person seeking pre-emption must sue to pre-empt 
all the property included in the conveyance of which he 
claims the benefit and in respect of which his right of 
pre-emption exists whether such right is a superior one 
giving him a preferential right of purchase or only an 
equal right to be exercised by the drawing of lots. 
Where the property sold lies in two pattis, R and S, the 
plaintiff is himself a co sharei in patti R, but he is not 
a CO sharer in patti and he sued to pre-empt a 
portion of the property in patti, R, and failed to sue for 
pre emption of the portion sold in patti S, his suit must 
fail altogether, as no person can sue for pre-emption of 
a portion of the property sold, and as a co-sharer in 
patti R, he has an equal right of pre emption in patti 
along with the vendee w’ho is like himself a co sharer in 
the mahal. {Pullan, J.) ManbODH SiNGH v. Brij 
Bhukhan. I.E. 1931 Oudh 97 = 129 I.C. 321=7 

0. W.N. 1098 = 14 O.L.J. 62 = A.I.E. 1931 Oudh 62. 

Pre-emption sale. 

Pre-emption sale — Nature of — Covenant of title, 

A pre emption sale is a voluntary sale with an implied 
covenant for title, for the breach of which an action for 
damages is maintainable. (Case-law ref.) {Ntyogi, A, 
J.C.) Sheikh Abdul v. Kisan. 27 N.L.E. 392= 
136 1.0. 879 = I.E. 1932 Nag. 39=14 N.L J. 48 = A. 

1. E. 1931 Nag. 166. 

Pre-emptor. 

‘Pre-emptor — Suit for pre-emption — Decree — De- 
posit in Court in accordance with — Right of pre-emptor 
to possession — Attachment of deposit by creditors of 
decree-holder — Effect of. 

When a pre-emptor has deposited the amount in Court 
in accordance with the terms of the decree, he becomes 
entitled to the land from the date of such payment and 
the mere fact that the amount deposited by the decree- 
holder is erroneously attached and taken away by some 
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of the creditors of the decree-holder is no ground for 
refusing delivery ■ of possession to him. {Bhide, /.) 
Natha Singh v. Fateh Khan. 6 I.R. (Lah.)l = 
144 1.C. 695 = A.I.R. 1933 Lah. 791. 

Bre emptor — Usuf ruttuary mortgagee — Right to 

he redeemed by pre emptor. 

If an usufructuary mortgagee was in possession of the 
property by viitue of his mortgage before the sale- deed, 
hib actual possession cannot be disturbed by the pre- 
empior without redeeuiing him. (Su/at/nan^ A.C.J.apid 
Banerfi, J.) SHAMSUDDJN v ALAUDDIN. I.R. 1931 
AIL 846-^134 1.0.462-= 1931 AX. J. 1083 = A. I.R. 
1932 All 138. 

Price . 

Price — Costs — Deduction of. 

The plaintiff is entitled to deduct the sum of money 
due to him for coMts from the pre eruption money. 
(^M liken I and Bennett //.) UMRAO SingM z/. Kan 
WAL. I.R. 1933 ail 30 = 141 I.O. 16-A.I.R. 1933 
AIL 113. 

—^Pnee — Fixation of — Market value — Duty of 
Court to consider. 

Where the Court finds that the price has not been I 
paid or fixed in good faith, it should proceed to corsider ^ 
the maiket value of the property in dispute. {Tapp, /.) j 
Tota Singh 7^ Labhoo Singh. I.R. 1933 Lah. 456 ! 
Cl) = 144l.O. 306 (1) = 34 P.L.R 199-A.I.R. 1933 ' 
Lah. 332. 

Price — Land built upon by purchaser bona. 

— Value of the land and the coit of the buildings to be 
paid. 

Tw’o persons exchanged lands and on application for 
mutation, owing to the absence of one of the parties, 
mutation was refused to be effected in his name. Such 
pf’ison believed in good faith to be the owner of the land 
and erected a building thereon. When mutation w’as 
refused, the oppo^llc party who had given the land in 
exchange executed a ^ale deed in favour of the person 
who had built on it. Theieupon a collateral of the ven- 
dor applied for pre eruption 

Ihld, that he was entitled to do .so only on the pay- 
ment of the price of the land, for which it was sold and 
the value of the buildings erected thereon and that S. 5l, 
T. P. Aot, applied to the case. {Addison and Bhide, 
//.) Qaim Z'. Ghulam Uin. 6 I.R. (Lah.) 167-= 
146 I.O. 36 A.I R. 1933 Lah. 640. 

price — Nominal tniluston of other tUm — Con- 
sideration amount — Detei nit nation. 

Per Sidaiman, J . — Where the plaintiff’s property has 
been intentionally included either to defraud him oi to 
embairass him, the consideration paid may be treated as 
the consideration for the propeity which in reality belong- 
ed to the vendor, but where the vendee has acted in 
good faith, it may w’ell be argued that the total conside- 
ration paid by him must be paid by the pre emptor, even 
though a part of his own property was included. {Sulai- 
man and Young., J J.) HaNKAR KUNWARI V. ISHWAR 
Dayal Singh. I.R 1932 All 381 = 138 I.O. 251 = 
1932 A.L.J. 313 = A.I.R. 1932 All. 469. 

f^nce — Pre emptor — Right to question considera- 
tion. 

A pre-emptor who doubts whether the consideration ! 
ha'^ lieen truly expressed in a sale deed of property of 
which he setks pre-emption, is entitled to have the ques- 
tion determined by a Court of Law. 11 W.R 71; 10 Cal 
1008; n W.R 275; 3 All. 236 and 16 All 247, Ref. 
{Ross and Srroopc, //.) RaMBISHUN SiNGH V, 
KULDiP Singh. I.R 1931 Pat 149 = 130 1.0.166= 
IS Pat.L.T. 38 = A.I.R. 1931 Pat. 72. 


j ‘Price — Suit for pre-emption — Dct^ree — Vendor 

j fietttng decree for greater amount subsequently against 
; vendee — Vendee cannot sue pre-emptor or vendor again. 

I A" sold some propeity to .S. N preempted that sale 
I by means of a suit in which S alleged that the sale w'as 
j for Rs. 700 paid by him in cash. K alleged that the 
I sale was for Rs. 700 paid to him in cash and Rs. 500 in 
respect of which a balance had been struck in his favour 
by S. S alleged that this balance was fictitious and 
had been executerl by him in favour of A' after the 
transaction of sale for Rs. 700 as it was represented to 
I him by A' that a suit for pie emption was likely to be 
instuituted The trial Court gave a decree for pre emp- 
! tion on payment of Rs. 700. Neither parly appealed 
I from the decree. Sul)st*quently AT sued S and got a 
I decree for Rs. 500 under the blance struck. S biought 
I a suit against A' and N for the amount decreed. 

Held, that S was entitled to recover the amount 
neither from N nor from A'. A fiesh suit ciid not lie 
for the recovery of money from the succes‘*f ul pre-emptor 
which S was made to pay to the vendor subsequent to 
the deciee for pre-emption, (diii ImI, J.) SUNDER 
I Singh t/. nathu Kam. I.R. 1933 Lab 481^113 1. 
0.677-AIR 1933 Lah 257. 

Price- Tt*ne for payment — Appeal — Effect of. 

An apptjal by the defendant does not operate as an 
extension of the time fixed by the trial Com t for pay- 
ment of the pre-emption money. {Maker ji and Bennet, 

//.) Umkao Singh v. Kanwal. I.R. 1933 All. 30 
= 141 1.C. 15 = A.I.R. 1933 All. 113. 

Bight to. 

■ Right to — Decree tor specific performance — Sale 
deed executed under — Claim to pre-empt^ rvhctlur ac- 
ernes. 

A sale-deed executed in pursuance of a decree in a 
suit for specific performance can give rise to a right of 
pre emption. Such a right accrues from the date of the 
execution of the sale deed. {Sitlatman, C. J. and 
Young, A) Kali Charan Singh z/. Janak Deo 
Singh. I.R. 1932 All. 583 - 139 I.C. 714 = A.I.B. 
1932 All 694. 

Right to — Prt emptop ooiind by sale. 

Where a sale is valid and binding on the pre-emptor, 
he is not entitled to pre empt, as he cannot challenge 
I validity of sale in suit for preemption. A. I.R. 1929 
All. ()58, Rel. on. {Sulai man ^ C.J. and Mukerfi^ J.') 
! Ram Singh v. Deo Narain. 66 All 972=6 LB. 
' (All. ) 119 ( 1) = 146 I C. 547 = A I R. 1938 All. 758. 

Right to — Talukdar — Talukdari dues paid by 

Gcv'^rnmepit to talukdar — Status ot superior proprietor 
not affected. 

The expression “talukdar” in the Punjab is ordinarily 
understood as meaning a superior proprietor. The 
status of a superior proprietor and his right to pre emp- 
tion are not affected by the fact that the amount paid 
to him as talukdari is not levied in addition to the 
amount of land revenue payable by the proprietors to 
Government but is paid by Government to him out of 
j the revenues assessed at ordinary rates on the proprie- 
I tors. {Tek Chand /.) SaRDAR KHAN v SadULLA 
I KHAN IB. 1933 Lah. 12 (2) =140 I.O. 666 = 33 P, 
L E. 1064 = A.I.R. 1933 Lah. 67. 

Rival pre-emptors. 

See also JOINT VENDEES AND US PENDENS, supra. 

Rival pre-emptors — Suit for pre-emption — V en- 

dee selling to a person alleging right of pre-emption but 
has not —Effect of. 

If the vendee sells the land to a person with a superior 
or equal right of pre emption to the plaintiff who has 
instituted a suit to pre-empt, the plaintiff’s suit must be 
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PEE-BMPTION—Subject-matter. 

dismissed, but it has never been laid down that, if a 
person alleges that he has a right of pre emption and 
has not and the vendee sells to him, the right of pre- 
emption is defeated. ^Addison and Dm Maharntnad, 
JJ.) PannaLalz/. Sawan Das. 16810. 906-= 8 
R.L. 323 a)-37 P.L.R. 182- A.I.R. 1936 Lah. 696. 
Subject-matter. 

Subject-matter—Buildmg sites — Proof of right 

of pre'empiion — Custom regarding house proved —RffcCt, 
Where a custom of pre-emption with legard to houses 
is admittedly proved the custom of pre-emption with 
regard to building sitea is quite common and small evi- 
dence is sutticient for establishing that the same custom 
applies to such building sites. {Sulaiman, A.C./. and 
Buner/t, /.) GaUKI t>HANKAK PRaSAI) v, 8ITA RaM 

Sah. 52 All. 76 = I.R. 1932 All. 232 = 1361.0 616 = 
1931 A.L J. 1119 = A.I.R. 1932 All 193. 

^—Subject-matter — Mortgage rights — Sale of — Suit 
for pre emption. 

Mortgage rights in land fall within the definition of 
immovable property and a suit toi pre-emption with 
re.-pect to sale ot such rights may be maintainable. 
(^B/iide, J.) Rauha Kishan V. Fakhahuddin. 164 
I.O. 695=7 R.L. 591 (^2) = A.I.R. 1934 Lah. 143. 

- Subject-matter — Shamilat — Pre^emptuPs rights 

if extends to shamilat — Vendee, a co-sharer in genet al 
Shamilat — Position of. 

The pieferential right of a pre emptor exists not only i 
in the proprietary lights in the lands but aPo extends to 
the shamilat appet taming to those lands, and the mere 
fact that the vendee is acu-sharer in the general shamilat 
would not help him to defeat the claim of the pre- 
emptor so far as the sale of the shamilat is concerned 
f^Agha Haidar, J.) MaHLA Singh v. IIaRNAM 
Singh. 157 I.O 964 = 37 P L.R. 276. 


PRE EMPTION — Time for pre-emption. 

Where in a pre emption suit the period for depositing 
the purchase- money in Court expires on a date on which 
the Court is closed for the vacation, the plaintiff can 
j deposit the money on the day on which the Couit re- 
opens. (/a; r.il and Abdul Qadtr, J J.) Faieh 
Khan r/. CHHAju. I.R. 1931 Lah. 770 = 133 lo 
434 = 32 P L.R. 265-A.I.R. 1931 Lah. 386. 

[F. 33 P.L.K. (dl (92).] 

—6//// for— Plaint not specifying grounds on 
luhich claim i^ based— Pat ticulars supplied in replica^ 
tion Plea that plaint did not disclose a cause of action 
' — Sustainability . 

, Where in the body of the plaint it was stated that the 
I plaintiff had got a right to pre-empt the property in 
i dispute, but the grounds on which the claim was based 
: were not specified, and the matter was put be}ond doubt 
I in the replication, when the plaintiff clearly stated that 
! he tlainied to pre-empt the property by reason of his 
, being a co sharer in the property sold, and also as the 
: owner of contiguous pioperty, the pleadings taken as a 
' whole made the plaintiff s position quite clear and it 
cannot be said that they did not disclose the plaintiff’s 
' alleged cause of action with sufficient clearne^-s or pre- 
cision. {Tek Chand and Ciitrie. //) SaT NaRaiN v 

( Phekoze Bfhramji. 158 IC. 668 = 8 RL 284 = 
38 P.L.R. 755 = A.I R.1936 Lah. 35. 

Suit for — Referemc to arbitration — Award - — 
Deposit of money into CouH — Validity of tender. 

A pre-emption suit was referred to arbitiation and 
under the award which was passed, the pre emptor was- 
te pay the vendee money within certain period. Theie 
was no specific direction as to the manner in which the 
money was to be paid. Pending proceedings to have 
the award made a rule of Couit. the pre-emptor deposit- 
ed the amount in Couit and notice was issued by the 
I Court to the vendee. 


Suit for. 

See also PRICE, supra AND C P. CODE, S. 144. 

Suit for — Amendment of. See (J. P. CODE, O. 

6, R. 17- Limitation. 14 Lah. 807=A.I.R, 1933 
Lah. 774(1). 

Suit for — Decree — Tender of pre-emption money 

made in time — Exoneration of delay in deposit. 

Where a tender of pre-emption money is duly made 
within time but the money is not actually deposited be- 
cause the officer of the Court is too busy to take it, the 
tender must be considered sutticient for the purpose of 
absolving the party concerned of any fuither responsi- | 
bility in the matter. {Jat Dil and Abdul Qidir, //.) \ 
Pat Ram v. Edwin Hokward. I.R. 1931 Lah 906 i 
= 134 I.O. 201 = 33 P.L R. 91 = A.I.R. 1931 Lah. 388. ' 
Su/t for — Foreclosure decree — Mortgage — Sub- 
sequently redeemed by another person interested — 
Maintainability of suit for pre-emption on basts of 
foreclosure decree. 

The vendee cannot by a voluntary act or by any act 
for which he can be held responsible be allowed to 
defeat or afftet adversely a right of pre-emption which I 
has already accrued in favour of the pre emptor. Where | 
a foreclosure decree was passed against the mother who | 
held a life estate but subsequently the daughter who had 
a vasted remainder redeemed the mortgage. 

Held, that a suit for pre emption cannot thereafter be 
sustained on the basis of the foreclosure decree, {Baza 
and Btsheshwar Nath, JJ.) SWAMI DaYAL v. Ra.MA- 
DHAR. 6 Luck. 715 = 1 E. 1931 Oudh 401 = i34 1.0. 
865 = 8 O.W.N. 566 =» A.I R. 1931 Oudh 368. 

" '•Suit for — Plaintiff directed to depodi money in 
Court — Expiry of time during vacation — Deposit on re 
opening of Court^Validity, 


I //''A/, that there Was valid tender of the money and 
j that O. 21, R 2 had no application as the deposit was 
1 made before a decree was passed in terms of the award. 
I (^Snvastava and Smith, JJ.) Sheg Kumar v. Tha- 
I KUR PRASAD. 6 R.O. 456 = 148 I.O. 877 = 110 W 
; N. 459 = A.I R. 1934 Oudh 136. 

! Suit for— Bight to brmg pre-emption suit— Law 

I governing. 

I The rights of persons to bring pre-emption suits are 
I governed entirely by the Pie tmpiion Act and not by 
any question of Hindu Law. (Almond, J. 6\) ( 'ADIR 

Bakhsh V. UjAGAK Singh. 153 I.O. 398 = 7 B 
Pesh. 73 = A.I.R. 1934 Pesh. 103. 

-Suit for Several plaintiffs— One of them dis- 
qualified — Continuation of suit by others. 

In a suit lor pre emption the mere tact thut one of the 
j plaintiffs was di^quallfied from pre empiing because he 
I had not made demands would not ivake the suit by the 
other plaintiffs defective. (Sulatman, A. C. J. and 
Banern J) ShaMSUDDIN z/. ALAUDDIN. IR 1931 
All 846-134 I.O. 462=1931 A.L.J. 1083=AI.R 
1932 All 138. 

——Suit for — Suit for pre-emption and for recovery 
of possession — Alternative relief — Maintainabiltty. 

The plaintiff can combine a suit for pre emption and 
a suit for recovery of possession in one and base his 
claim on alternative grounds, (Sulatman and Young, 
JJ.) HANKAR KUNWARI V. ISHWAR DaYAL SjNGH. 
I.R. 1932 All 381 = 138 I.O. 261 = 1932 A.L J. 313= 
A.IR. 1932 AIL 469. 

Time fer pre emption. 

— Time for pre-emption — Date of sale — Manifested- 

tion of intention. 

In considering the question as to when the right of 
pre-emption can be said to arise, the intention of the 
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PRE EMPTION -Time for pre-emption. 

parties to the sale must be looked to, in determining 
what was to be taken to be the date of the sale with 
reference to which the ceremonies of the demands had 
been performed. Also the intention of the parties to 
the sale must be manifested in some unequivocal way to 
the outside world. One effectual and acceptable mode 
of manifesting that intention may be delivery of posses- 
sion; another may be registration. 41 Cal. 043, Rel. on; 
7 All. 482; 35 Cal. 575; l6 All. 344 (F.B.); 1 P.L.J. 
l74 and A. I. R. 1923 P. C. 41, Kef. {Ross and 
Scroope, JJ.) RAMBISHUN SiNOH v. KOLDIP SiNGH. 

I. B. 1931 Pat. 149 = 130 I.C. 165 = 13 Pat L.T. 38 = 
A.I.B. 1931 Pat. 72. 

Time for preemption — Loss of right after sale 

and before decree — F.ffect of. 

The right of plaintiff to enforce , pre emption must 
exist not only at the time of the sale but also at the time 
of the institution of the suit to enforce that light; if the 
plaintiff loses that right after the sale, or at any time 
after the institution of the suit and before the decree for 
pre emption can be passed in his favour, he is put out of 
Court and no relief can be granted to him. {Nanavutty^ 
j.^ Salamat ALi V, Nur Mahomed Khan. 9 
IiUCk. 476 = 149 I.C. 268-6 B.O. 547=11 O.W.N. 
317= A.I.B. 1934 Oudh 303. 

Time for pre-emption — Right when to he claimed 

Berar — Suit for possession— Defence of pre emptive 

rt gkt — Not sustainable. 

The right of pre-emption in Berar must be claimed at 
the time the sale takes place or is first mooted, and it 
cannot be raised as a defence to a suit for possession. 
The ratio decidendi of the rule appears to be that it is 
only a vested and ascertained right which could be 
pleaded as an answer to any suit and that the right of 
pre-emption being inchoate gives no such vested right 
to co-sharers as to entitle them to resist the claim or 
possession by pleading it in bar of the .suit. 1 Berar. L. 

J. 8. Foil.; 32 P.R. 1884, Appr.; 7 All. 892; 26 All. 61 
and 27 All. 78, Ref.; 24 Mad. 449 and A. I. R. 1924 
Mad. 57, Not foil. {Suhhcdar A. J. C ) Narhar v 
GULLU. 27N,L.R.364 = I.B, 1931 Nag. 108 = 132 
I.O. 460--A.IB. 1931 Nag. 110. 

Time for pre-emption — Subsequent ei’ents — If 

can be taken into account by the appellate Court. 

Although it is incumbent on the plaintiff in a pre- 
emption suit to have a subsisting right on three crucial 
dates, namely, the date of the sale, the date of the 
institution of the suit, and the date of the judgment of 
the first Court, an appellate Court should not take into 
account anything which may happen subsequent to the 
date of the judgment which, had it happened earlier 
might have deprived the plaintiff of his right to pre-empt. 
{Sulaiman.C J.and Mukerjt, J.) KHEDAN AHIR 
Ram Rekha Pan he. 1934 A L J. 671 = 154 I.C 241 
-7B.A. 721 = 4A.WB. 943=A.I.B. 1934 All. 934, 
Transfer, nature of. 

Transfer, nature of — Exchange — Burden of 

proof ~ Indefeasible title. 

Per Sulaiman. C. J. and Young, in the order of 
reference. — The burden of proving that an indefeasible 
title is acquired under a deed of exchange lies upon the 
vendee and he must discharge it The deed of exchange 
cannot be assumed to confer an indefeasible title on the 
vendee without proof that the transaction was for the 
benefit of the family, who.se property had been taken in 
exchange. {Sulaiman, C. Mukerji and King, //.) 
Tara chand 7-. Kadha Swami Sat Sang Sabh... 
Sd All. 668 = 6 R.A. 760 = 148 I.O. 656 = 1934 A.L. J. 
301 -=3 A.W.R 701 = A.IB. 1934 All. 343 (P B.). 

T ransfer, nature of — Exchange when to be treat- 
ed as sale. 


PBE-EMPTION— Transfer, nature of. 

An exchange would be treated as an exchange except 
where.it is shown by the pre emptor that there are cir- 
cumstances pointing to its being in fact a sale. The 
Courts have got the jurisdiction to go into those cricum- 
stances and to treat it as a sale if there be evidence 
forthcoming to justify the conclusion that the land has 
been purchased for money. But as long as there is 
nothing to show that a consideration in cash has passed 
for the land, which is the sine qua non for making a 
transaction sale, an exchange of plots of land w’ould be 
deemed an exchange and would not be liable to pre- 
emption. {Mir Ahmad, A. J. C.) Bhai Khan z'. 
Fizullah. 160 I.C. 76=8 B. Pesh. 99=A.IR. 
1935 Pesh. 191. 

Transfer, nature of — Involuntary alienation — 

Right of pre-emption — Effect of. 

Involuntary sales cannot be made invalid by a right 
of pre-emption. 41 M. 582 (F.B.), Foil. {Ramesam, J.') 
ALAGARSAMI NAIDU V. KaTHIA frOUNDAN. 135 I. 
C. 640 = LB. 1932 Mad. 124=1931 M.W.N. 967 = 
A.IR. 1931 Mad. 799. 

Transfer, nature of — Sale — Inference from 

terms of document — Reference to extrinsic evidence — 
Permissibility, 

While it is not forbidden to a person to circumvent 
the law of pie-emption by taking a transfer which fails 
short of sale there is a marked distinction between a de- 
vise and a disguise. Where the parties have really en- 
tered into a sale transaction but have disguised it under 
the cloak or mask of a different transaction the Court 
must look to the real nature of the transaction for the 
purpose ol determining whether it would be subject to 
the right of pre-emption or not. Where there is no 
other evidence of the intention of the parties other than 
the document itself the question resolves itself into one 
of construction pure and simple. But if evidence is 
forthcoming to show the real nature of the transaction 
it cannot be ignored. 'Transaction in case held to be 
one of sale for purposes of pre emption. {Kisch, /.) 
Nar Singh Narain r/. Sant Ram. 8 O.W.N. 1113 
= 134 I.C. 1092 = A.I R. 1931 Oudh 424 

Transfer, nature of — Sale or exchange — Nature 

of transaction. 

A land transferred to venrlee was worth Rs. 300. 
This sum was paid to the vendor by transferring to him 
a portion of land worth Rs. 18 by payment of Rs. 142 in 
cash and by the repayment of a debt of Rs. 140. The 
plaintiff sued on the allegation that the transaction was 
in effect a sale and not an exchange as described in the 
deed and that as he was a collateral of the vendor he 
was entitled to a decree for possession by pre-emption. 

Held, that on the facts the transaction in dispute 
could be regarded as a sale for a sum of Rs. 142 and 
not an exchange and that the plaintiff was entitled to 
pre-emptinn. {Abdul Rashid, Jf) ALLAH DiTTA v. 

H AJI. 164 I.C. 643 = 7 R.L. 684 = A.I.B. 1934 Lah. 
823. 

^Transfer, nature of — Sale or perpetual lease. 

See Circumvention of, supra. A.I.B. 1933 Oudh 
329. 

Transfer, nature of — Voluntary transfer. 

Neither the pre-emptor nor the Court has any right 
or power to compel the vendor to sell the property. The 
pre emptor's right arises only when the vendor sells of 
his own free-will. Therefore the right of pre emption is 
exercised in respect of a voluntary sale. It is nothing 
but a culmination of the voluntary sale. 7 All. 775 and 
5 N.L.R. 136, Ref. {Niyogi, A./.C.) ABDUL v. 
Kisan. 27 N.L.B. 392=136 1 0. 879 = 1 B. 1932 
Nag. 39 = 14 N L.J. 48= A.I.B. 1931 Nag. 166. 
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PBE EMPTION. 

Waivei of rigbt. 

'——Watver of right— Proof of. 

Where ihe pre-emptor made the statement which 
showed that he had no inclination to purchase the pro- 
perty and though he lived in the adjoining house evinced 
no interest in the matter when the house was put to 
auction and even afterwards made a ridiculous offer. 

Heldy that a complete waiver had been established. 
{Addison and Din Mohammad. JJ,) SaKDAR MOHAM- 
MAD V, Khuda Bakhsh. 160 I.O. 937 = 8 a il. 635 
= AJ.B. 1935 Lab. 884. 

Wajib'Ul arz. 

Wajib ul-arz — Entry in, as to pre-emption ac- 
cording to usage of the countiy — Applicability of 
Mahomedan Law. MaHOMEDAN Law— PRE-EMP- 

TION. A.I.R. 1936 All. 236. 

Who can pre-empt. 

-—■^Who can preempt — Birtdar — Ben gal Tenancy 

Act, S. 3 {2). 

A person may be the owner of property so as to be 
entitled to pre-empt and yet not be a proprietor accord- 
ing to the definition of the term in S. 3 (2), Bengal 
Tenancy Act. Birt is an absolute gift. The fact that 
the birtdar is treated as a tenant in the record-of -rights 
is not incompatible with the conception of Ins ownership 
of the land. {Fazl Ah and Saunders, JJ.') ChaRITER 
Dusadh V. Bhagwati Pandev. 162 I.C. 983^7 R. 
P. 279=16 Pat.L.T. 796 .--A.I.R. 1934 Pat. 596. 
PREFERENCE— Fraudulent , 

See (1) PRESIDENCY TOWNS INSOLVENCY ACT 
(1909), S, 56. 

(2) PROVINCIAL INSOLVENCY ACT (1920), 
S. 54. 

(3) T.P. ACT, (1882), S. 53. 

PRELIMINARY DECREE. 

(1) C.^. CODE, SS. 2 (2), 97 AND O. 20, HR. 
12, 18 AND O. 34, RR, 4 AND 5. 

(2) Decree. 

PRELIMINARY ENQUIRY. Sec CR. P, Code, S. 
476. 

PRELIMINARY ISSUE. See C. V. CODE, 0.14, 
R 2 

PRELIMINAKY ORDER. Ser Cr. P. Code. S. 
145. 

PRELIMINARY POINT. C.F. CODE, O. 41, 
IC23. 

PRE-MEDITATION. Sa PENAI. CODE, b. 300. 

PREMIUM. 

See (1) Insurance. 

(2) Landlord and Tenant. 

PRESCRIPTION. 

See (1) Adverse possession. 

(2) Easements act, S. i5. 

(3) Limitation act, S. 28, arts. 142 and 
144. 

PRESENTMENT. See NEGOTIABLE INSTRU- 
MENTS ACT, SS.64 AND 66. 

PRESIDENCY SMALL CAUSE COURTS ACT 

(XV OF 1882)— Calcutta Small Cause Courts Rules 
of Practice, Effect. 

A claim case is a suit for purposes of b. 37 of the 
Presidency Small Cause Courts Act because of K. 96 of 
the Calcutta Small Cause Court Rules. {Buckland, /.) 
BHICUMCHAND CHURURIA V. deepchand doogar, 
€8 Cal. 1251= I.R. 1931 Cal. 903= 134 I.C. 933 = A. 
I.R. 1932 Cal. 67. 

Calcutta Rules of Practice, R, 102 {formerly R. 

(fi)— Claimant to attached property— Undertaking to 
pay decretal amount if claim failed— Release from 


PRESY. S. 0. COURTS ACT (1882), S, 28. 

attachment — No subsequent interest in property to 
decree holder. 

In execution of a small cause decree, the appellant 
attached the stock-in-trade of the judgment debtor. The 
respondent then put in a claim to the attached property 
under R. 102 of the Rules of Practice (Calcutta) which 
provides that the matter should be treated as a suit. In 
the claim, he valued the property at Rs. 4,000 and the 
property was released from attachment bn the under- 
j taking of the respondent to pay the decretal sum if his 
I claim failed. And the claim failed, the respondent 
1 thereupon brought the present suit in the' High Court 
I alleging that the stock-in-trade of the judgment debtor 
: had been hypothecated to him and praying for the 
! enforcement of his charge. In that suit, he impleaded 
the appellant. 

Held, that the appellant had no concern with or 
! interest in the property from the moment when it was 
' released from attachment on the undertaking of the 
respondent, whether the claim case failed or succeeded 
; and that the liability of the respondent was by his 
undertaking conditional upon the result of the claim 
' case and nothing else and so the suit wa.s not maintaina- 
; ble as against the appellant. {Rankin, C.J. and C, C, 

\ Chose, J.) PaDAMCHAND PANNALaL v. BHICUM- 
! CHAND CHURURIA. 69 Oal. 827 = I.R. 1932 Cal. 608 
' =139 I.O. 183 = 66 O.L.J. 349=36 O.W.N. 397 = A. 
I.R. 1932 Cal. 661. 

— ■ ' S. 18 — Applicability — Claim case. 

The provisions of S. 18 with reference to the limita- 
tion of pecuniary jurisdiction are not applicable to a 
I claim case in the course of execution. {Rankin, C.J. 
\and C. C, Chose, J.) PADAMCHAND PaNNALAL z/. 

[ BHICUMCHAND CHURURIA. 69 Oal, 827 = I.R. 1932 
Cal. 608 = 139 1.0. 183 = 66 C.L.J. 349 = 36 O.W.N. 
39 7 = A I.R. 1932 Cal. 661. 

S. 18 — Claim cast — Value of property and decree 

exceeding two thousand rupees — Jurisdiction of Small 
Cause Court. 

Where property exceeding Rs, 2,000 in value is 
attached and the decretal amount for which the decree 
amount can be executed also exceeds Rs. 2,000, it would 
not be open to the Court of small causes to entertain 
claim suits in such cases. 

Quaere: Whether in a case where the value of pro- 
perty is above Ks 2,000 l)ut the deciee amount is for a 
i leaser figure, the Small Cause Court has jurisdiction. 38 
All. 72 and 35 Cal. 202, Ref. {Buck/and, J. , BhjCUM- 
' CHAND CHURURIA V. DEEPCHAND DOOGAR. 58 Cal. 

:i261=IR 1931 Cal. 903 = 134 I.O. 903=A.IR. 

I 1932 Cal. 67. 

' Ss. 18 and 28— Value of subject-matter — Claim 

, for declaration of title to entire property. Ses PreSi- 
i DENCY Small Cause Courts act, ss. 28 and 18. 
69 Cal. 1092 = A.I.R. 1932 Cal. 629. 

S. 28 — Applicability. 

The section only applies when the judgment-debtor is 
i a tenant of immovable property at the time of attach- 
ment and not when he has ceased to be a tenant at that 
time. {Lort Williams, J.) KuN JA BehaRI BaSACK 
r. PuLiN Krishna ROY. 69 Oal. 1092=141 I.O. 
303=I.R. 1933 Cal. 109(1) = 36 C.W.N. 333 = A.I.R. 
1932 Cal. 629. 

S. 28 (as amended by Act IV of 1906 ) — Tiled 

hut in possession of tenant of more value than Rs. 2,000 
— Jurisdiction o^ Small Cause Court* 

The amendment of 1906 which gave the court juris- 
diction to decide all questions arising in execution of a 
decree, even though the subject matter was a tiled hut 
and therefore immovable property, simply removed the 
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bar contained in S. 19 (g) and not the bar contained in 
S. 18. The Small Cause Court has no jurisdiction to 
entertain a claim for the determination of any right or 
interest in a tiled hut when its value exceeds Rs. 2,000. 
{Lort Wtlltams, /.) KUNJA BkHAKI BASACK v. PULIN 

Krishna Roy. 69 Cal. 1092^36 C.W.N. 333=141 
I.C. 303 = I.R. 1933 Cal. 109 (1) = A.I.B. 1932 Cal. 
629. 

Ss. 28 and 18 — Value of subject-matter — Claim 

for declaration of title to entire property. 

If the plaintiff merely asked for a declaration that 
the property in suit (a tiled hut) was not liable to at- 
tachment and bale in satisfaction of ;he amount due to 
the defendant, the value of the subject-njatter would be 
that part of the hut which would have to be sold for the 
purpose of satisfying the attachment. But if the claim 
of the plaintiff amounts to a regular suit to establish the 
claimanls'.title to the property attached, the value of 
the tiled hut itself is involved and if that be more than 
Rs. 2,000 the Court has no jurisdiction. i^Lort IVtllt- 
amf, /.) KUNJA BFHARI BaSACK v. PULIN KRISHNA 
ROY. 69 Cal. 1092-36 O.WN 333 = 141 I.C. 303 
= IR. 1933 Cal. 109 (1) = A.LE. 1932 Cal. 629. 

S. 36— ttrar's powers under — Poiver to Pass 

order under S. 52 (2), C.P. Coae. 

The Registrar, under S. 35 of the Presidency Small 
Cause Courts Act, has jurisdiction to pass an order under 
S. 52 (2), C. P. Code. He has exactly the same powers 
as the Judge and can exercise those powers in execution. 
{Beasley, C .J. and Kinff, /.) SUBRARTANIA AYYAR v. 
The Madras Drug S'lORES. 169 I.C. 490(1)=8 
R.M. 5n(l) = 41 L.W. 350 = 1935 M.W.N 226 = A. 
I B. 1935 Mad. 298 U). 


S. S7~-Claim case — Effect as suit. 

A claim case is a suit for purposes of S. 37 because 
of U. 96 of the Calcutta Small Cause Court Rules 
{Buckland, J.) BhICUMCHaND CHUKURIA v. 
Deepchani) 1)(X)Gar, 58 Cal. 1251 = IR 1931 
Cal. 903 = 134 I.C. 903= A I.R. 1932 Cal. 67 


-S. 37 — ''Suit" — Claim a 


The finality conferred by S. 37 to a “suit” cannot be 
extended to a claim case, even tliough R. 102 (till recent- 
ly R. 96) of the Calcutta Rules of Practice says that a 
claim “shall be treated as a suit,” That rule only means 
that the claim case should be tried like ordinary suits 
and not in a summary manner. But that does not 
mean, that the claim case is itself a suit, still less a new 
and independent suit to which the provisions of S. 18 aie 
to be independently applied. {Rankin^ C.J. and C. C, 
Ghose, y.) Padamchand Pannalal V. Bhicum- 
chand Chururia. 59 Cal. 827=I.R. 1932 Cal 
608-1391.0 183 = 66 C.L J. 349 = 36 C.W.N 897 = 
A.IE. 1932 Cal. 661. 

S- 38— Application under— Order for retrial 

based on ex parte information received in private 

Propriety- Revision. See C.P. CODE, S, 115. 62 Cal. 

2o9. 

S. Reference to arbitration’— Application for 
stay Refusal of trial Judge — Interference by full 
Cou>t. 

When a Judge of the Presidency Small Cause Court 
trjii' the proceedings under S. 19,Arbi- 

Civ i’Tr f Code of 

discretion in aparti- 

S be "fired ” I ‘'r’® 

first Court the Fnii I success m the 

crTHon°aTd sU,'^t“heSl^‘ 


PEESY. S. C. COURTS ACT (1882) S. 61. 

Per Barlee, /. — The order of the trial Court lefusing 
to refer the dispute to the arbitrators is immediately 
appealable to the Chief Court. (Patkar and Barlee, 
JJ.) PREMCHAND VaDILAL Z'. Mithabhoy & Co. 
I.E. 1933 Bom. 312 = 144 I.C. 643 = 36 Bom.L.E. 
287 = A.I.B. 1933 Bom. 202. 

S. 41 — Applicability -Mortgage coupled zoith 
lease— Non pa) merit of rent — Suit for ejectment — Main- 
tainability. 

The petitioner executed in favour of the respondent a 
moitgage deed which was in some respects a com bin a 
lion of simple and usufructuary mortgages. The mort- 
gagee was to have possession of the property subject to 
certain stipulations regarding interest. On the same day, 
a deed of rental agreement w'as entered into between the 
mortgagor and the mortgagee under which the mortgagor 
was to remain in possession of the property mortgaged 
on payment by him of a certain amount as rent per 
mensem and the lease was to enure for a term of three 
years subject to certain conditions, one of them being 
that in case of failure to pay rent as stipulated therein 
the lessoi was entitled to possession of the property 
without giving notice to <juit. The respondent applied 
for ejectment of the petitioner on the allegation that 
rent had fallen into arrears. 

///'A/, that the petitioner was a tenant under S. 41 and 
that the suit was maintainable. 9 M. 57, Appl. 
{Anantakrtskna Aiyar^ J,) GopaLASWAMI NaiDU v. 

Sakalaguna Naidu. I.R. 1932 Mad. 587=138 I. 
C. 509 (2') = 1932 M.W.N. 219 = 36 L.W. 272 = A.I. 
R. 1932 Mad. 318 = 62 M.L.J. 346. 

— ^ — Ss. eo and Z\— Effect of. 

The effect of Ss. 60 and 61 is as follows : The first 
section provides for summary and immediate relief 
agaiiist distraint. It allows a debtor to come in and 
obtain time. It allows the owner to procure immedi- 
ately a release of the property upon terms. S. 61 pro 
vides for the adjudication of the claimant’s light and 
title to the property. The disposal of an application 
under S. 60 does not preclude the claimant from apply- 
ing under S. 6I. {Ameer Ah, J.) TOPS v. KaRNANI 
Industrial Bank, Ltd. 69 Cal. 3ll=I.E. 1932 
Cal. 420 = 138 I.C. 96 = 36 C.W.N. 530 = A.I.B. 1932 
Cal. 441. 

S. 61 — Claim to attached movable property under 
R, 102 of Calcutta Rules of Practice — Property valued 
at over Rs. 2,000 — Adjudication of the claim by execute 
ing court — Iinality of. 

Ihe Small Caube Court’s powers in execution are limi- 
ted to movables, but subject to this limitation, that Court 
like any other Couit has always power to execute its own 
decrees and in ca.se of a claim preferred to attached pro- 
perty, the power and duty to deal with the claim or 
objection though the property may be valued more than 
Rs. 2,000 by the claimant. The decision of the Small 
Cause Court on a claim case is, subject to a new trial, 
final. {Rankin, CJ.and C.C. Ghose,J.] PADAM- 
CHAND Pannalal v. bhicum Chand Chururia. 
69 Cal. 827 = I.R. 1932 Cal. 608 = 139 10. 183=66 
O.L.J. 349 = 36 C.W.N. 397 = A.I.R. 1932 Cal. 661. 

S. 61 — Irregular service of summons — Validity 
of trial —Revisi on . 

The mere fact that the summons or notice did not 
proceed in the peculiar way prescribed in the first 
portion of S. 61 does not, where a trial takes place, both 
parties having had notice, having filed pleadings, having 
appeared, evidence having been taken, deprive the 
Court of jurisdiction 01 vitiate the trial under that 
section. It does not call for interference in revision. 
{Ameer Alt, /.) TOPS r^.KARNANl INDUSTRIAL.. 
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Bank, ltd. 59 Cal. 311=IIt. 1932 Oal. 420=138 
I.C. 96 =36 O.W.N. 630 = A.I.B. 1932 Oal. 441. 

Rules {Madras), O, Al, R, 6 {c)--Powers of Court 

un der. 

The whole clause must mean that the new and im- 
portant matters which are alleged by the applicant for 
review' were not within his knowledge and therefore 
could not be produced by him at the time of the decree 
sought to be reviewed. Hence a Court has no power to 
pass such an order without calling for strict proof, that 
the new matter was not within the knowledge of the 
applicants when the decree was passed. A.I.R.1925 Mad. 
5/8 and A.I.R. 1924 Pat. 809, Ref. {Walsh, /.) SUBHAN j 
Singh v. Rukma Bai. 169 1,0. 737 = 8 R M. 546--= | 
1936 M.W.N. 333 = A.I.R. 1935 Mad. 768. j 

Rules {Madras), O. 41, A*. I—Appluatioij under | 

— Absence of counter ^affidavit — If justifies — Grant of \ 
application, j 

The mere absence of a counter afiidavit will not enable j 
the Court to grant an application under O. 41, R. 7, j 
when the party, on whom the onus rests of making out | 
of the facts necessary for such an order has not done so, : 
and when the Court's attention has been clearly directed | 
to evidence conclusively pioving the contrary. {Walsh, j 
/.) SUBHAN Singh v, RukxMa Bai. 169 I.C. 737 = 

8 R.M. 646 = 1936 M.W.N. 383=A.IR. 1935 Mad. | 
768. I 


PRESIDENCY TOWNS INSOLVENCY ACT | 
(III OF 1909) — Amendment— Desirability. I 

It is desirable to have the Presidency Tow’ns Insol | 


vency Act amended so as to insert a provision correspon- 
ding to S. 78 (2) of the Provincial Insolvency Act. 
{Beaumont, C./, and Blackwell, J.) CURRIMBHAI v. 
Ahmedali. 68 Bom. 606 =I.R. 1933 Bom. 281 = 143 
I.C. 698 = 35 Bom. L.R. 12= A.I.R. 1933 Bom. 91. 
Calcutta High Com t Insolvency Rules, Rr. 79 

It is necessary that the High Court on its Original 
Side should pay due attention to the procedure prescrib- 
ed by Rr. 79 to 83 of the Insolvency Rules. {Rankin, 
C.J. and Buckland, J.) KRISHNA DAS Ray v, Cha- 
RUSILA Pal Chaudhury. 137 I.C. 31=I.R. 1982 
Cal. 279 = 36 C.W.N. 667 = A.I.R. 1932 Cal. 290. 

Interpretation — Decisions of English Courts. 

When provisions and wording of the Presidency Towns 
Insolvency Act are the same as those of the English 
Bankruptcy Act, the rulings of the English Courts are 
to be followed in interpreting the Indian Act. 39 Mad. 
250, Foil. {Haveliwalla, A.J.C.) FIRM OF GlAN- 
CHAND LILARAM, Jnthe matter of. 26 S.L.R. 381 = 
I.R. 1931 Sind 66 = 131 I.C 705 = A.I.R. 1931 Sind 


4 U. 

Interpretation — English rulings on Bankruptcy 

Act— Applicability of . , „ 

Where the provisions and the wordings of the Pre- 
sidency Towns Insolvency Act are almost the same as 
those of the English Bankruptcy Act, the rulings of the 
English Courts on the latter Act are to be followed in 
interpreting the Indian Act. 39 Mad. 250, Foil. 
{Haveliwala, A.JDl) I^HANRAJMAL KiSHIN DAS j/. 
Official assignee. 26 S.L.R. 310=131 I.C. 130 


«A.I.R. 1931 Sind 44. 

—Object and scope of, , r 

The Presidency Towns Insolvency Act has for its 
object, not so much the relief of insolvent debtors, as the 
prevention of insolvent trading and the protection of the 
public. A debtor is adjudicated for his own dements, 
and the merits of the petitioning creditor are not mate- 
rial. {Remfry, /.) L. E. SalCICIONI, In re, 164 I. 
0. 627 = 9 B.C. 267 = 89 O.W.N. 324. 
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■ Rules under —Rangoon High Court R, 202 (2) 

— Ru/e //■ ultra vires. 

R. 202 (2) of the Rangoon High Court Rules framed 
under the Presidency Towns Insolvency Act is not ultra 
vires, {Mating Ba and Baguley, JJ.) O. R. M.M. S. 
P. S. V che'ityar Firm v. Official assignee. 8 
Rang. 614 = I.R. 1931 Rang. 66 = 129I.C. 497=A.I. 
R. 1931 Rang. 61. 

- — Rules under — Rangcon High Court R, 202 (2) 
— Scope— Right of Official Assignee to commission on 
sale proceeds. 

The Official Assignee is entitled, under R. 202 (2) of 
the Rangoon High Court Rules framed under the Pre- 
sideiuy Towns Insolvency Act, to his commissicn over 
the entire sale proceeds of a property equitably mortgag- 
ed and auctioned free from mortgage with the consent 
of the mortgagee, 5 Rang. 623; 7 Rang. 126; 36 Cal. 
990; 54 Cal. 3l7; 6 Lah. land 7 Bom. 450, Dist.; 
50 All. 986 and 5l Bom. 516, Ref. {Maung Baand 
Baguley, JJ.) O. R. M. M. S. P. S. V. CHEITYAR 
Firm s/. Official assignee. 8 Rang. 614 = I.B. 
1931 Rang. 65 = 129 I.C. 497 = A.I.R. 1931 Bang. 61 

Third party— Older against for production of 

account books —Evidence— Of/h ml Assignee's report. 

Before a third party car. be called upon to produce 
books of account in his custody the Official Assignee 
must make out a prima facie that the third party 
had such books in his custody. The report of the Official 
Assignee is no legal evidence in support of his applica- 
tion. {Beastly, C.J. and Cornish, /.) VaLLIAMMAL 
z/. OFFICIAL ASSIGNEE, Madras. 66 Mad. 278 = 
143 I C. 266=I.R 1933 Mad. 283 = 1932 M.W.N. 
969=36 L.W. 703 = A.I.R. 1933 Mad. 74 = 63 M.L J. 
810. 

S. 2 {^—Shares in Co-operative Bank— Shares 

exempt from attachment, sale or claims of Official 
Assignee under S. 26 of Bombay Act VII <?/’ 1925 
Shares, if'Uhe property" of insolvents. 

Even though the Co-operative Bank has a statutory 
lien on the shares held by its members and it is provid- 
ed by statute that the interest of its members shall not 
be liable to attachment, sale or the claims of the Official 
Assignee or Receiver, still the shares are the property 
of the insolvents within the meaning of S 2 {e) of the 
Act, since subject to the lien, the insolvents have a dis- 
posing pow’er over the shares and its profits. {Rupchand, 
A.J.C,) Kalla Gella, In re. 27 S.L.R. 224=160 
I.C. 274 = 6 B.S. 272= A.I.R. 1933 Sind 366. 

S.2 {%)— '‘Secured creditor" — Bank claiming 

lien on shares. 

A Bank claiming a lien on the shares of its insolvent 
member is a “secured creditor." {Rupchand, A.J.C,) 
Kalla Gella, In re. 27 S.L.R 224 = 160 I C. S^4 = 
6R.S. 272=A.I.R 1933 Sind 366. 

S. 1— Applicability— Property outside British 

India, 

The Indian legislature has always the right to legis- 
late in respect of property, whether within or without 
British India which can be made available for distribu- 
tion amongst the creditors in accordance with the prin- 
ciples of International Law provided such property can 
be made available by enforcing an order in personam 
against the possessor thereof. {Rupchand, A, J. C.) 
Official assignee v, Ghanshamdas Hotechand, 
6 R.S. 208 = 148 I.C. 941 (2) = A.I R. 1934 Sind. 44. 

-Ss. 7 and 108 — Applicability — Proceeding 

under S, 108. 

S. 7 is applicable only to cases where there has been 
an adjudication in insolvency. It is not applicable to 
proceedings to administer a deceased debtor's estate 
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initiated under S. 108. In re Hewitt^ 15 Q. B. D. 159, 
Rel. on. (^Beasley, C,J. and Cormsk, /.) ValLIAMMAL 
V. Official assignee of Madras 56 Mad 273= 
143 I.O. 266 = I.B. 1933 Mad. 283 = 1932 M.W.N. 
969 = 36 L.W 703 = A.I.E. 1933 Mad. 74 = 63 M.L.J. 
810. 

— -S. 7 — Applicability — Question of Official Assi- 
gnee's title by reputed (none r ship. \ 

The question of the Official Assignee's title by reput- I 
ted ownership is a question arising in the insolvency pro- 1 
ceedings and would fall to be decided under S, 7. j 
{Melne, A./.C.) MOOLJI KHIMJI & Co. v. PaRDA- i 
NANI & Co. 143 I.C. 204 = I.B. 1933 Sind 123=A.I. | 
B. 1932 Sind 207. 

■■■■■S. 7 — Application under — \4pplicaiion to set \ 

aside several transactions by insolvents with different 
persons — Permisnbihty. 

There are no specific rules prescribing the form in . 
which an application should be made when it is sought i 
to impugn a transaction by an insolvent on the grounds ' 
mentioned in Ss. 55 and 56. But the Court is bound in 
some measure to observe the ordinary principles as to 
framing suits laid down by the C. P. Code So an appli- 
cation under S. 7 by which the Court i^ required to in- 
vestigate a number of different transactions between the 
insolvents and different persons is defective; it is like 
joining different causes of action against different defen- 
dants and, on grounds of practical convenience, cannot 
be permitted. {Panckrtdge, /.) BINRAJ IlARNANDRAl, 
In re. 60 Oal. 1367 = 1491.0. 995 = 6 R.O. 674=A.I. 
R. 1934 Oal. 232. 

■■« S. 7 — Dispute between Official Assignee and third 
parties — Jurisdiction of Court to decide. 

The Insolvency Court has jurisdiction under S. 7 of 
the Act to decide disputes falling within the purview of 
the section between the Official Assignee and third par- 
ties even though the Official Assignee does not claim a 
higher and belter title. The proviso to the section is 
not intended to limit the scope of the section to matters 
in which the Official Assignee claims a higher title than 
the insolvent would himself have had but i^ intended 
only to prevent a stranger to the insolvency from being 
first examined under S. 36 and then to have his deposi- ^ 
tion taken under that section used against him on an • 
application made under S. 7. Whether in any particular | 
case an Insolvency Court in India should refuse to ex- j 
ercise its jurisdiction must necessarily depend upon the 
facts of each case and no hard and fast rule can be laid 
down in that behalf. Where the property was situate 
within the jurisdiction of the Court, the parties resided 
there, a regular suit if filed would be in that very Court 
and proceedings were already very old, that it was 
a fit case in which the Court should not decline to exer- 
cise its powders under S. 7. {^Kupchand Btlaram^ A./. 
C.) DOULATRAM GURMUKHDAS, In re, 27 S.L.B. 
276=1431.0. 206 = I.R. 1933 Sind 121 (2)=A.I.B. 
1932 Sind 208. 

— S. 7 — Examination of party under S. 36— Denial 
of possession of account books — Remedy of Official 
Assignee. See PRESIDENCY TOWNS INSOLVENCY 
Act, S. 36. 63 M.L.J. 810. 

Ss. 766 and 36— Fraudulent preference — Mode 

of setting aside — Jurisdiction of Insolvency Court, if 
exclusive. See PRESIDENCY TOWNS INSOLVENCY 
ACT, Ss. 56 AND 7. 34 Bom.L.B. 1166= A.I.E. 1932 
Bom. 666. 

"““S. 1— -Hindu father — Debt incurred by — Bind- 
ing nature on son — Jurisdiction of Insolvency Court 
to decide, 

Weid as the provisions of S. 7 are, it does not follow 
that every dispute between the Official Assignee and 
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the Hindu sons can be dealt with under that section. 
So long as the son himself chooses to appear before the 
Insolvency Court and raise question as to the binding 
nature of the father's debt it may be decided. Where 
he does not do so, the question ot the binding nature of 
the debt cannot be decided behind the back of the son 
at the instance of the Official Assignee. And there is 
no procedure for compelling the son to appear before 
the Insolvency Court and have the question adjudicated. 
{^Ramesam and Cornish^ JJf) KRISHNAMURTHY 
PILLAI z;. SuNDARAMURTHY PILLAI. 65 Mad. 658 
-I.R. 1932 Mad. 632 = 138 I.O. 225 = 36 L.W. 692 = 
A.I.E. 1932 Mad. 381 = 63 M L.J. 37. 

— S 7 — Joint Hindu family — Division in status 
—Insolvency of father— Right of Official Assignee to 
get a declaration regarding binding nature of father's 
debts. 

Although owing to the division of status brought about 
by a suit for partition instituted by the sons after their 
frther’s insolvency, the father and the Official Assignee 
lose the right of private sale of the family property in- 
cluding the shares of the sons, it is open to the Official 
Assignee to obtain a declaration against the sons and 
get the family property including their shares therein 
sold by or through Court. S. 7 gives the widest powers 
to the Insolvency Court to go into such a question and 
to declare the liability of the son's shares in the family 
pioperty for the proved and just debts of the father in- 
solvent and make all necessary orders for their realisa- 
tions. Morley v. White, L. K. 8 Ch. 214; 52 M. 7l7; 
23 L.W. 80; 42 M.L.J. 141, Ref. {Curgenven and 
Bhashyam Ayynngar, JJ.) RaMaCHANDRA IYER v, 
OFFICIAL ASSIGNEE OF MADRAS. 54 Mad 739 = 
IE 1931 Mad. 629=1931 MW.N. 1085 = 131 I.C. 
481=33 L.W. 323=AI.R. 1931 Mad. 317 = 61 M.L. 
J. 66. 

[Cojnm. 55 M. 558 (570). F. 27 S.L.R. 275 (2 78). E. 
25 S.L.R. 521 (523, 525). 

— — S. 7 — Payment of money to creditor after adjudi- 
cation— Official Assignee— Right to set aside by applica 
tion —Regular suit — Necessity. 

Where, after the order of adjudication, a creditor 
receives payment of money in discharge of his debt, the 
Official Assignee is entitled to have the payment set 
aside by an application under S. 7 and he need not 
resort to a legular suit. Whether the creditor can get 
and retain money wdiich belongs to the estate in pay- 
ment of his debt in excess of what he would get by way 
of rateable distribution, is a question which should pro- 
perly be decided by a Bankruptcy Court and not by a 
separate suit. {^Rupchand , A J.C f) OFFICIAL ASSIG- 
NEE V. Ghanshamdas HOTECHAND. 6 E S. 208= 
148 I.O. 941 (2)- A.I.E. 1934 Sind 44. 

S. 1— Scope. 


An application by a stranger claiming a hen on certain 
property of the insolvent on the ground that the appli- 
cant was given a lien on the property by the insolvent 
does not lie under S. 7 l^Mtlne, A.J.C.) MOOLJI 
KHIMJI & Co. Z/. PardaNANI & Co. 1431.0.204 = 
LE. 1933 Sind 123 = A.I.E. 1932 Sind 207. 

S. 7 — Scope. 

S. 7 is in identical terms with S. 4 of the Provincial 
Insolvency Act and ca.ses eaplaining the scope of the one 
may well be relied on to interpret that of the other. 
(^Madkavan Nair and Jackson^ //.) PALANIVELU 
ODAYAR V. OFFICIAL RECEIVER, TaNJORE. 136 I.O. 
739 = IE. 1932 Mad. 211=1931 M.W.N. 1131=31 
L.W. 788=A.I.B. 1932 Mad. 66 = 61 M.L.J. 763. 
— S. 7 — Scope — Fraudulent sale by insolvent — 
Suit to avoid, and for declaration as to disposing 
potuer — Maintainability by QF^cial Receiver, 
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Where the insolvent effects a fraudulent transfer to 
his wife, the Official Assignee can sue under S. 7 to have 
it declared void. But he cannot sue under that section 
for a declaration that he has a disposing power over the 
remaining properly belonging to the sons of the insol 
vent. J,C.) OFFICIAL ASSIGNEE MT. 

Parmeshwaribai. 25SLB. 621 = I.R. 1932 Sind 
29 = 135 I.C 269 = A.I.B. 1932 Sind 50. 

— S. 7, "Proviso— Application by credi- 

tor under Ss. 55 and 56, if barred. 

The proviso to S. 7 of the Act is no bar to 
an application by a creditor under Ssi. 55 and 
56 of the Act to set aside certain transactions 
by the insolvent as void against the Official 
Assignee, because it cannot properly be des- 
cribed as “arising under S. 36.” 

/.) Binjraj Harnandrai, In re. 60 Cal. 1367 
=■-149 I.C. 995=^6 R.C. 674==A.I.R. 1934 
Cal. 232. 

(as amended by Act XIX of 1927), 

S. 7, proviso — Effect — Denial of joint family — 
Pozifcr^ of Insolvency Court to decide issue as to 
status. 

The proviso to S. 7 as amended by Act XIX | 
of 1927, is confined to matters arising under i 
S, 36 and those matters are contained in sub- i 
sections 4 and 5 of that section namely, whether I 
a person supposed to be indebted to the insol- 
vent is so indebted, and whether a person sus- 
pected of having in his possession property be- 
longing to the insolvent has in fact any such 
property in his possession. If the person sup- 
posed to be a debtor to the insolvent or to have 
insolvents property in his possession does not 
admit the fact, then, unless all the parties 
otherwise agree, the Insolvency Court cannot de- 
termine the matter under S. 7. But the ques- 
tions whether the business carried on by the in- 
solvent is a business of the joint family are not 
matters falling within sub-S. (4) or (5) of 
S. 36 and they can be decided by the Insolvency ; 
Court under S. 7, the examination of the par- j 
ties concerned and their denial notwithstanding, i 
52 Mad. 717 (F.B.), Dist. {Beasley, C.J. and 
Cornish, J.) Chinnappa Mudally v. Offi- ! 
ciAL Assignee of Madras. 34 L.W. 849= 
1931 M.W.N. 1253=55 Mad. 385=135 I.C. 
585=1. R. 1932 Mad. 169= A. I.R. 1932 

Mad. 167=62 M.L.J. 103. 

S. 7, Proviso — Jurisdiction of insolvency 

Court — Mode of exercise. 

Where, in an application under S. 7, the Official 
Assignee does not claim a higher or a better title 
than the insolvent, the question whether the In- 
solvency Court should exercise its jurisdiction 
under the section or should refuse to do so and 
refer the Official Assignee to a regular suit 
must depend upon the facts of each case and no 
hard and fast rule can be laid down in that be- 
half. The proceedings started on an application 
under S. 7 were already three years old and 
the property in dispute was situate and the 
parties resided within the jurisdiction of the 
Court to which the application was made under 
S. 7. No prejudice was going to be caused to 
the party against whom the action was taken 
if he was required to defend his title to the 
property in such proceedings instead of in a 
regular suit. . 


f PRESY. TOWNS INS. ACT (1909), S. 9. 

i Held, that the Insolvency Court should not 
I decline to exercise its jurisdiction under S. 7. 

I 1932 Sind 50, Not appr. {Rupchand, A.J.C.) 

! Official Assignee v. Ramciiand. 27 S.L.R. 

• 275=143 I.C. 205=1. R. 1933 Sind 121 (2)= 

< A. I.R. 1932 Sind 208. 

S. 8 (l)—Reviezih^Pozvers of Insolvency 

Court — Order without jurisdiction. 

Large powers are conferred on the Insolvency 
, Court under S. 8 (1) in reviewing, rescinding 
I or varying its orders than in proceedings which 
i fall exclusively under O. 47, R. 1, C. P. Code. 

' That the older was made without jurisdiction 
j is sufficient cause for reviewing the order, 
i {Mirsa, J.) Morarji Jairam Narain, In re. 
I. R. 1932 Bbm. 511=139 I. C. 587=34 
I Bom.L.R. 1175=A.I.R. 1932 Bom. 569. 

I S. 9 — Act of agent — Adjudication of 

I principal — When permissible. 

It is a fundamental principle of insolvency law 
that a person is not to be adjudicated insolvent 
except for an act of insiolvency which he has 
personally committed or which has been com- 
mitted by his agent under such circumstances 
that it must be taken that the act of insolvency 
by the agent has been expressly or impliedly 
authorized by the principal agent whom an order 
of adjudication is sought. Whether the act of 
the agent can be so treated depends upon the 
circumstances of the case. 23 Cal. 26; 16 C. 
W.N. 733; 24 Bom.L.R. 861 and 49 M. 189, 
Ref. {Page, C. J. and Mya Bu, J.) Abdul 
Sattar V. V. E. A. R. M. Chettyar Firm. 
10 Rang. 215=1. R. 1932 Rang. 157=138 I. 
C. 189=A.I.R. 1932 Rang. 101. 

, S. 9 — Act of Insolvency — Lapse of more 

! than three months — Legal effect and validity O'f 
I the act. 

I Apart from Ss. 55 and 56 of the Act, an act 
[ of insolvency can only be avoided if the adjudi- 
! cation is based on it or it is affected by a rela- 
tion back of the assignecs’s title provided in 
S. 51. An act of bankruptcy is not ipso facto 
void and unless it is a fraudulent transasetion, 
the lapse of the period within which it can be 
availed of to siupport an appilcation for adjudica- 
tion will place it beyond attack. 50 M. 541= 
52 M.L.J. 352, Ref. to. ( Curgen, J.) Rama 
Row V. Official Assignee of Madras. I.R. 
1931 Mad. 449=130 I.C. 753=33 L.W. 468 
=A.I.R. 1931 Mad. 366=61 M.L.J. 27. 
Ss. 9 and 99 — Joint family firm — Ad- 
judication of. See Presidency Towns Insol- 
vency Act, S. 99. 25 S.L.R. 322=A.I.R. 
1931 Sind 179. 

S. 9 — Petition of creditor— Act of insol- 
vency — Affidavit. 

The creditor has not only to put forward in 
his application a specific act of insolvency as 
contained in S, 9 of the Act, but he has also 
to prove that an act of insolvency has actually 
been committed. The creditor's petition also 
according to S. 13 must be verified by an affida^ 
vit or affidavits of some person on his behalf 
having knowledge of the fact. {Sen,, /.) 5. A. 
R. M. Chettyar Firm, In the matter of. 149 
I.C. 1036=6 R.R. 348=A.I.R. 1933 Rang. 
280. 

— S. 9 — Petition of creditor — Acts of in- 

sohency — Statements and proof. 
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If an act of insolvency as defined in S. 9 is 
not set out in the petition, the petition is not 
competent. So also it is no permissable for a 
creditor to make in his petition allegations 
which are not acts of insolvency within S. 9 
and then try to prove by evidence that as a mat- 
ter of fact an act of insolvency as defined in 
S. 9 ha£» been committed. It is not competent 
for a Court to adjudicate a party insolvent for 
an act of insolvency not specified in the petition. ' 
The petition for ajudication of the 
debtor by a creditor must be defi- 1 
nite and precise as to what available act or | 
acts of insolvency as defined in S. 9 were com- I 
mitted. (O^Sullivan, Goiundram i 

Kedarnath V. Parmanand Diwanchand. 153 ! 

I. C. 822=7 R.S. 144=A.I.R. 1934 Sind, 

177. ' 

Ss. 9 to 45 — ** Proceedings from an act j 

of insolvency to discharge” — Effect of heading. 

The mere fact that Ss. 9 to 45 are headed | 
“proceedings from an act of insolvency to dis- I 
charge” does not limit their application to the ' 
stage after discharge. {Rankin, C.J. and Pear- ] 
son, J.) Shadhan Chandra Bhandari v. Sew-' 
NARAiN Golabrai. 60 Cal. 936=147 I.C. 191 
=6 R.C. 293=37 C.W.N. 718=57 C.L.J. i 
467=A.I.R. 1933 Cal. 699. i 

S. 8 (b ) — Act of insolvency — Sale by 

debtor and payments made soon after to certain 
creditors. , 

Where the debtor sold his property and soon < 
after it, made payments to some cre(iitors. , 

Held, the sale and payments made must 
be considered together in judging the intention , 

of the insolvent and that these transcations 

must inevitably defeat or delay those creditors ■ 
who did not receive any share in the sale price, 
and as such, it was an act of insolvency. {Fer- 
rers, J.C. and O'Sullivan, A.J.C.) Jethanand j 
Mitrijmal V. Ghanshampas. 159 I.C. 745= 
29 S.L.R. 265=8 R.S. 9S=A.I.R. 1935* 
Sind 53. I 

S. 9 (b ) — Act of insolvency — Strict proof \ 

necessary. 1 

An act of insolvency must be strictly proved, i 
Where a petition for adjudication was based ) 
on a transfer by the insolvent, it was found that 
the past debt was a valid one and it was not 
alleged that the sale was collusive or that it was 
not bona fide. 

Held, that as the sale was not shown to com- 
prise all the available property of the insolvent 
or to have been made with a fraudulent intent, 
there was no act of insolvency proved. {Wadia, 

J. ) Adamali Mahomedali Nulvala, In re. 
141 I.C. 657=1. R. 1933 Bom. 112=34 Bom. 
L.R. 1162=A.I.R. 1932 Bom. 580. 

S. 9 (b ) — Transfer of the whole of pro- 
perty — Act of insolvency — English law — Transfer 
for past debts — Bona fide agreement . 

The transfer by a debtor of the whole or sub- 
stantially the whole of his property in consi- 
deration of a past debt is an act of bankruptcy 
under the English law as well as under S. 9 {b) 
of the Presidency Towns Insolvency Act. But 
a transfer made in pursuance of an antecedent 
hona fide agreement that security should be 


given for a loan may not amount to a fraudulent 
transfer or fraudulent preference, it being in- 
cumbent on the person setting up the prior agree- 
ment to prove not only that the agreement did 
exist in fact, but also that it was in all respects 
a bona fide agreement. There must be no secret 
or expressed bargain or understanding that the 
giving of the security should be delayed until 
the debtor had reached a state of insolvency, for 
that would bring the transfer within this sec- 
tion. {Braund, J.) In the matter of M. V. R. 
Veluswamy Thevar. 13 Rang. 192=159 I.C. 
217=8 R.R. 259=A.I.R. 1935 Rang. 343. 
S. 9 (b) — Transfer of whole, and trans- 
fer of part of property — Distinction between. 

A sale or mortgage by the debtor of the whole 
or substantially the whole of his property in 
consideration of a past debt, that is, a debt al- 
ready incurred, is an act of insolvency, what- 
ever the motives of the parties may have been. 
But if he transfers only a part of his property in 
consideration of a past debt, the transfer <locs 
not by itself amount to an act of insolvency, 
unless it is made with the intent to defeat or 
delay creditors, and that intent must be proved. 
{Wadia, J.) Adamali AIahomedali Nulvala, 
In re. 141 I.C. 657=1. R. 1933 Bom. 112= 
34 Bom. L.R. 1162=A.I.R. 1932 Bom. 580. 

S. 9 (c) — Transfer by debtor of whole 

of his property — Act of insolvency — Whether 
the transaction amounts to. 

It would not be safe to infer that every transfer 
of the whole of a debtors properyt is of neces- 
sity fraudulent. The sale however will consti- 
tute an act of insolvency if the seller intends to 
defeat or delay his creditors. Whether he does 
or does not in fact entertain such an intention 
is a matter of fact which is not the subject of 
any immutable presumption of law; it must be 
inferred from the circumstances of each parti- 
cular case. {Ferrers, J. C. and O'Sullivan, 
A.J.C.) Tethanand Murjimal v. Ghansham- 
DAs. 159 I.C. 745=29 S.L.R. 265=8 R.S. 
95=A.I.R. 1935 Sind 53. 

Ss. 9 (c) and 56 — Act constituting frau- 
dulent preference — If must be voluntary. 

The act which constitutes a fraudulent pre- 
ference must no doubt be a voluntary act, not 
an act done under pressure. The word “volun- 
tary” implies an act of free wUl. An act under 
pressure is not an act of free will. {Ferrers, J.C. 
and O'Sulivan, A.J.C.) Jethanand Murij- 
M.\L V. Ghanshamdas. 159 I.C. 745=29 
S.L.R. 265=8 R.S. 95=A.I.R. 1935 Sind 
53. 

S. 9 (e) — Construction — *'Not less than 

21 days” — Attachment not a continuing act of 
insolvency . 

The expression “not less than 21 days” in 
S. 9 (e) only means that 21 clear days must 
have elapsed since the attachment for it to be 
available as an act of insolvency and it is not a 
continuing act during the subsequent period of 
attachment, which may terminate by a sale of 
the property. Once these days have elapsed, the 
act of insolvency is complete and no petition 
can be founded upon it after the expiration of 
three months from the completion of the period 
of 21 days. The continuance of the attachment 
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is not a continuing act of insolvency. (1899) 

1 Q.B.D. 626, Foil. {Grecuues and B. B. Ghosc, 
JJ.) Anupama Debi V. Gurudas Chatterji. 
57 Cal. 1274=1. R. 1931 Cal. 478=131 I.C. 
590=A.I.R. 1931 Cal. 246. | 

— ; S. 9 (e) — Unsatisfied execution — Appli- | 

cation for adjudication — Discretion of Court — | 
Practice . | 

Where a party unsuccessful in a case before ! 
the High Court has appealed to the Privy Coun- | 
cil and pending the appeal, the successful party j 
attached the debtor’s properties* and on the ex- | 
piry of twenty-one days without satisfaction, I 
applied to adjudicate the debtor . 

Held, that the Court was not bound to adjudi- i 
cate the debtor in spite of the default under ' 
S. 9 (e) but having regard to the fact that 
the debt was disputed and that there was a bona 
fide appeal pending, the proper procedure was 
to stay the petition generally with liberty to 
JiPPiy» provided proper security was given by the 
debtor. {Marten, CJ. and Murphy. /.) ' 
Rustomji Ardeshir Cooper v. AlADHAVfi Damo- 
DAR,. 34 Bom.L.R. 1436. 

77 S. 9 {g)— Joint family firm — Suit for i 

partition — Managing member appointed receiver \ 
— Intimation to creditors regarding iinahility to 
pay the debts. 

Where a member of a joint family firm insti- 
tuted a suit for partition and managing members 
were themselves appointed receivers and they I 
sent a circular t(j the creditors that they were 
not in a position to pay the debts, the whole 
proceedings from the institution of the partition 
>uit constitute an act of insolvency. The firm | 
should be deemed to carry on business so long 
as the business debts remain undischarged in spite 
of the institution of the suit and in sending the 
intimation to the creditors in pursuance of the 
wishes of the partners, the receivers were only 
acting as the agents of the firm. 48 M. 795, 
Foil. {Wild, J.C. and Milne, A.J.C.) Cha- 
TURBHUT V. Firm of Kewairam. 25 S.L.R. 
322=1 :R . 1931 Sind 148= 1 34 I.C. 996= 
A.I.R. 1931 Sind 179. i 

S. 9 (g) — Notice to some creditors — 

Whether sufficient. 

A notice to some of the creditors is sufiicient 


PRESY. TOWNS INS. ACT (1909), S. 9. 

and Baguley, /.) Sooniram v. S. A. R. M. 
Chettiyar Firm. 12 Rang. 64=149 I.C. 723 
=6 R.R. 309=A.I.R. 1933 Rang. 363. 

S. 9 (g) — Suspension of payment — Notice 

by clerk — Validity. 

A person who ir« acting merely as a clerk has 
no authority, cither express or implied, to act 
as agent, far less to do acts such as giving notice 
of suspension of payment on behalf of the 
principals of the firm. {Sen, J.) S. A. R. M. 
Chettyar Firm, In the matter of. 149 I.C. 
1036=6 R.R. 348= A.I.R. 1933 Rang. 280. 

— S. 9 (g) — Suspension of payment — Notice 

of — Statement amoimting to — Act of insolvency 
— Strict proofs 

"Hie proot of the commission of an act of 
insolvency must be ‘■Mrict and precise, and where 
it is alleged that a debtor has given notice that 
he has suspended or is about to suspend payment 
of his debts, the time, place and particulars of 
the notice should be accurately specified, and it 
is incumbent upon the Court to scrutinize with 
meticulous care the evidence which is led in sup- 
port of an act of instolvcncy. In order that a 
notice of suspension may amount to an act of 
insolvency, it should have been made within 
three months before the presentation of petition 
and it must amount to a deliberate and inten- 
I tional notice on behalf of the debtor that he has 
suspended or is about to suspend payment of his 
debts to his creditors generally. Unless the 
statement itself is capable per s'e of conveying 
the intention that the debtor has suspended or 
intends to suspend or is about to suspend pay- 
ment of his debts, it is unnecessary to consider 
the surrounding circumstances. {Page, C.J. and 
Mya Bh, J .) M. S. M. M. Ciiettiar v. Dora- 
swamv Moodaliar. 11 Rang. 96=1. R. 1933 
Rang. 73=143 I.C. 775=A.I.R. 1933 Rang. 
41 (2). 

S. 9{g)-S uspension of payment — 

Notice of — Statement amounting to — Act of in- 
solvency — Strict proof. 

The proof of the commission of an act of in- 
‘^olvency must be strict and precise and where it 
is alleged that a debtor has given notice that 
he has suspended or is about to suspend pay- 


to all the world if it is a real notice. Anj’ other \ ment of his debts, the time, place and particulars 
notice which follows upon such a statutory ' of the notice should be accurately specified and 
declaration, is nothing but a mere repetition and i the allegation in the petition cannot be supple- 
has no statutory significance. The notice again men ted by allcptions in the verifying affidavit, 
need not be in writing. {Cunliffe, Ag . C. J . j Where the petition stated that the debtors had 
and Baguley, J.) Soniram t'. S. A, R. M. ! given notice to the petitioners as well as to their 
Chettiyar Firm. 12 Rang. 64=149 I.C. 723! other creditors that they have suspended or 
=6 R.R. 309=A.I.R. 1933 Rang. 363. were about to suspend payment of their debts, 

S. 9 (g) — Suspension of payment— Dis- Held, that the act of insolvency was not in 

honouring of cheque. the form required by law, and was not couched 

The dishonouring of cheques upon perfectly^ in terms sufficiently clear and precise to be the 
stolvent current accounts is a suspension of pay- ba.sis of an insolvency petition or to justify^ the 
ment. A suspension of payment can obviously Court in passing an order of adjudication, 
be cither a permanent suspension or a temporary A.I.R. 1933 Rang. 41 and A.I.R. 1934 Rang, 
suspension. Whatever reasons may be advanc- 87, Rel. on. {Page, C. J. and Mya Bu, J .) 
ed as to the cause of suspension, even when C. A. P. C. S. Chettyar V. V. R. Chet- 
those reasons may be advanced as* to the cause tyar. 13 Rang. 686=159 I.C. 1055=8 R.R. 
of a suspension, and even when those reasons 314= A.I.R. 1935 Rang. 352. 

allege that payment will, in all probability, be S. 9 (g) — Suspension of payment — 

renewed at some future date, such action on the Notice of — Statement by debtor that he is not 
part of a bank or a firm taking deposits must in a position to pay in full to his creditors — If 
amount to a suspension. {Cunliffe, Ag.C.J. amounts to. 
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A statement by a debtor that he is not in a* 
position to pay in full to his creditors may or 
may not amount to a notice that the debtor has 
suspended or was about to suspend payment of 
his debts within S. 9 {g) . It depends on the 
circumstances in which the statement is made. 
Where the debtor made such a statement and 
his intention was to try to arrange with his 
more pressing creditors and to put off the evil 
day, 

Held, that he had not suspended nor was 
he about to suspend payment of his debt. {Page, 
C.J, and Mya Bu, J.) C. A. P. C. S. Chet- 
TYAR V. V. V. R. Chettyar. 13 Rang. 686 ! 
=159 I.C. 1055=8 R.R. 314=A.I.R. 1935 1 
Rang. 352. 

S. 9 (g) — Suspension of payment — What 

amounts to. 

When a banking firm closes its doors and j 
gives notice to its creditors that it is not going i 
to make any further payments to its custo- 
mers, this can be said to amount to an act of in- 
solvency amounting to suspension of payment. 
But where a banker tells his customers, “I am 
unable to meet your demands owing to the pc- i 
culiar circumstances, vis., that you are all dc- ' 
inanding instant payment of your dues; but | 
give me time to satisfy you that I am perfectly . 
solvent,” that cannot amount to a suspension of j 
payment. {Sen, J.) S. A. R. M. Chettyar; 
Firm, In the matter of. 149 I.C. 1036=6 
R.R. 348=A.I.R. 1933 Rang. 280. I 

S. 9, Explanation — Act of insolvency — | 

Conduct of agent — Adjudication of principal — ! 
Procedure. 

The mere fact of a person being an agent of a 
Chettyar firm cannot in law entitle him to allow 
a creditor to obtain an order of adjudication, 
because he, the agent, purports to commit an act 
of insolvency within the meaning of S. 9. It is 
incumbent on the Court to require proof from 
the adjudicating creditor that the agent who is 
alleged to have committed the act of insolvency i 
was expressly or impliedly authorised to do so 
or that the ordinary cours^e of the business that 
he carried on for his principal, or that the 
nature of such business was sufficient to justify 
the Court holding that the agent's acts should 
be considered, in the circumstances, to be the ! 
acts of his principal. {Sen, J.) S. A. R. M. 
Chettyar Firm, In the matter of. 149 I.C. 
1036=6 R.R. 348=A.I.R. 1933 Rang, 280. 

S. 9, Explanation — Notice — Who can\ 

give — Agent. 

The position of an agent or Aiyar of a Chettyar 
private Bank in Rangoon is very .similar to the 
position of a Bengali guma&tha, and he has 
authority to ispe notice of suspension of pay- 
ment. {Cunlijfe, Ag C. J. and Baguley, J.) 
SooNiRAM V. S.A.R.M. Chettyar Firm. 12 
Rang 64=149 I.C. 723=6 R.R. 309=A.I.R. 
1933 Rang. 363. 

-S. 10 — Acts of insolvency — Need for par- | 

ticulars Vague allegations — Adjudication re^ ‘ 
fused. I 

The petition alleged three acts of insolvency; 
one was a verbal notice of suspension of payment ! 
of debts on a date not given ; the second was* | 
“keeping house” and concealing himself to 1 
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avoid meeting his creditors and for that too, no 
date was given; the last was that he had dis- 
posed of a considerable portion of his proper- 
ties and was trying to dispose of the rest. 

Held, that the acts alleged were not sufficient 
to support an order of adjudication. 

Semble : In an adjudication order, the exact 
acts of insolvency together with the dates should 
j be carefully particularized. {Rankin, C, J. and 
i Buckland, J.) Krishna Das Ray v. Charusila 
! Pal Chaudhury. 137 I.C. 31=1. R. 1932 CaL 
279=35 C.W.N. 567= A. I. R. 1932 Cal. 
290. 

S. 11 — Construction — '‘Carrying on busi- 
ness** . 

The words “carrying on business”, in S. II 
mean the same thing as under the Letters Patent 
of 1865, namely entering into transactions which 
may result in personal liabilities. {Remfry, J.) 
L. E. Salcicioni, In re. 164 I.C. 627=9* 

R. C. 257=39 C.W.N. 324. 

S. 11 — Jurisdiction — Petition by creditor — 

Allegation that debtor is carrying on business 
within jurisdiction — Notw-proof of — Debtor 
found to personally work for gain within juris- 
diction — If sufficient. 

It was alleged in a petition by a creditor that 
the debtor carried on business within the juris- 
diction of Court, but that allegation was not 
proved. It was, however, admitted and found 
that the debtor worked for gain at the .said place 
at the material times and also resided within 
jurisdiction. 

Held, that defect in the pleadings and the 
variation between the allegations in the plead- 
ing and proof were not fatal, and that the Court 
could disregard the erroneous allegation made in 
the petition and that it was sufficient, for the 
Court to assume jurisdiction, that the debtor re- 
sided and worked for gain within the jurisdic- 
tion. {Remfry, J.) L. E. Salcicioni, In re. 
164 I.C. 627=9 R.C. 257=39 C.W.N. 324. 

S. 11 (b) — Business by commission 

agents — Jurisdiction. 

The business contemplated by Cl. (b), S. 11, 
is business carried on within the limits of the 
Court by a debtor cither personally or through 
an agent properly and strictly so called, and 
under his effective control, but not by a gene- 
ral agent who carries on busines»s in his own 
name for diverse constituents on payment to 
him of a commission. A.I.R. 1929 Sind 24, Rel. on. 
Where therefore the business carried on at 
Karachi was a business not of a firm out of 
British India but of the commission agents who 
inter alia made transactions on behalf of the 
firm and all the transactions were invariably 
made by the commission agents in their own 
respective names and they were personally re- 
sponsible to the local dealers, the mere fact that 
the firm out of British India employed the ser- 
vices of these agents to sell goods sent to them 
from up-country or to enter into forward con- 
tracts of sale and purchase on behalf of the 
firm, would not by itself be sufficient to give 
jurisdiction to the Karachi Court. {Rupchand, 
A. /. C.) Firm, Netsipas Bansidar, In re. 27 

S. L.R. 298=6 I.R. (Sind) 15=144 I.C. 
885=A.I.R. 1933 Sind ^02. 
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S . 11 (b) — ** Ordinarily resided*' — Mean- 
ing of — Confinement in jail — If sufficient. 

A debtor who is confined in the Rangoon 
Central Jail for upwards of 12 months prior to 
the date of the petition must be deemed to 
have “ordinarily resided" in Rangoon within the 
meaning of S. 11 (b) so as to give jurisdic- 
tion to the High Court to entertain the petition. 
(Braund, /.) In the matter o/ M. V. R. Vfxu- 
SWAMY Thevar. 13 Rang. 192=159 I.C. 217 
=8 R.R. 259=A.I.R. 1935 Rang. 343. 

— ; S. 11 (c) — Works for gain" — Engine 

driver occasionally going to Bombay — Jurisdic- 
tion of Bombay High Court. 

The question whether the insolvent personally 
works for gain in a particular place is primarily 
a question of fact. A person may be working 
for gain in more than one place. The place 
where the payment is made to the insolvent is 
not the test but one of the factors for considera- 
tion. The more important thing is where the 
money is actually received by the debtor and so 
available for the creditors. There must also be 
some degree of permanency in the relation bet- 
ween the debtor and the places where he is 
alleged to work for gain. 

An engine driver of the G. T. P. Ry. re- 
dded in Bhusawal, received his pay there and 
took his orders there. He occasionally went to 
Bombay ; the pay-shccts of the railway servants 
were prepared at the head office of the railway 
at Bombay. Held, that the Court at Bombay 
had no jurisdiction to adjudicate the debtor as 
an insolvent. {Beaumont, C. J. and Mirza, /.) 
Uderaj Boduram V. Clement Griffith Hall. 
56 Bom. 530=1. R. 1932 Bom. 513=139 I.C. 
591=34 Bom.L.R. 844=A.I.R. 1932 Bom. 
432. 

' — S . 11 ( d) — A pplicability — A pplication 
against firm of debtors and not an individual 
person — Test of jurisdiction. 

Cl. (d) of S. 11 applies where the application 
is against a firm of debtors and not againstt an 
individual debtor. It is necessary in order to 
give the Court jurisdiction to pass an order of 
adjudication, that the firm of debtors carried on 
business within a year of the date of the appli- 
cation within the Court’s jurisdiction. And the 
onus is on the applicant to prove the fact, 1929 
Sind 24 and 14 Bom. 541, Ref. The question for 
determination in such a case however is not 
whether tlie debt of the petitioning creditor 
arose within the jurisdiction of the Court but 
whether the debtor firm carried on business 
within a year of the date of application within 
the jurisdiction of the Court. To give jurisdic- 
tion, the business should be carried on either 
personally or by an agent, properly and strictly 
so called, but not by a general agent, carrying 
on business, in his own name, for diverse consti- 
tuents on commission. The debtor firm had a 
servant permanently employed within the juris- 
diction of the Court who used to watch over the 
interests of his master, give directions for sale 
when instructed to do so, bring brokers to the 
general agent, check weighments, hand over 
railway receipts and s>ee that the goods were 
sold at the best available price, make entries in 
his books and keep hjs master informed; and a 

Q. D.— II— 170 


partner of the firm used to come every few 
months for a few days in connexion with the 
business of the firm. 

Held, that the debtor firm carried on business 
within the jurisdiction of the Court. (Case-law 
referred.) {Aston, A. J. C.) In re Gobind- 
ram Dharamdas. 150 I.C. 453=7 R.S. 3= 

I A.I.R. 1933 Sind 250. 

S. 12 (1) (c) — Petition of creditor — 

Amendment — Permissibility — Addition of act of 
insolvency committed more than three mo^iths 
back. 

Where an application for amendment is filed 
more than three months after the alleged act of 
insolvency is committed, such an application is 
not within time* undei S. 12 {c) and so the 
effect of granting an amendment is to give the 
petitioning creditors rights which they would 
not have had, had they sought to file their peti- 
tion on the date when they applied for the 
amendment. Hence the amendment should not 
be permitted in such circiini‘*tances. {O'Sulli- 
van, A. J. C.) Gobindram Kedarnatii v. Par- 
manand Diwanchand 153 1 C 822=7 R.S. 
144=A.I.R. 1934 Sind 177. 

S. 12 (2) — Scope — Petition by creditor — 

I Omission to mention security — If fatal. 

I If a petitioning creditor omits inadvertently, 
and not deliberately, to include or mention a 
security, it does not necessarily follow that the 
proceedings should be wholly set aside. {Cos- 
tello and Lort Williams, JJ.) Ahamed Maham.- 
MAD Paruk V. Prapullanath Tagore. 61 Cal. 
924=154 I.C. 524=7 R.C. 493=A.I.R. 1935 
Cal. 84. 

S. 13 — 'Ability to pay debts* — Meaning — 

Onus of proof. 

The onus of proving that the debtor is able 
to pay the debts so that the creditor’s petition 
may be dismissed is on the debtor himself. What 
the statute means by ability to pay debts is not 
merely that the man has assets,, which if liqui- 
dation proceeds may in the result provide suffi- 
cient money to discharge his debts>. It means 
that he is not so embarrassed that he cannot meet 
his debts in ordinary way by making legal ten- 
der and dis>charging his debts. The circum- 
stance that a man has assets and the assets are 
not liquid assets and therefore he cannot pay 
his debts is a circumstance which stand in favour 
of haying a liquidation and not against having 
a liquidation. {Rankin, C. J. and C. C. Ghose, 
J.) Pratapmall Rameshwar V. Chunilal 
Jahuri. 60 Cal. 345=1. R. 1933 Cal. 507= 
144 I.C. 142=A.I.R. 1933 Cal. 417. 

S . 13 — Partners — Separate adjudications 

on same debt — Validity. 

The petitioning creditor had filed a suit against 
the son of the applicant individually and obtained 
a decree; but he afterwards learnt that the ap- 
plicant was also a partner with his son and pro- 
ceeded against him under the insolvency law on 
the same debt. In a notice of motion taken out 
by the applicant to set aside the adjudication 
order passed against him it was contended that 
an account of the decree obtained again&t his 
son as a partner there was no debt due and pay- 
able by him and that it was not competent to 
the petitioner to get him adjudicated. 
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Held, that though the remedy to sue may be 
barred by limitation, yet the debt was not ex- 
tinguished. If therefore it was proved that the 
debt in dispute was a partnership debt its exist- 
ence would suffice to support an adjudication 
order against both father and son. (Wadia, /.) 
Vallibhai Adamji, In re, 6 I.R. (Bom.) 96 
=145 I.C. 619=35 Bom.L.R. 881=A.I.R. 
1933 Bom. 407. 

S. 13 (6) — Scope of — Proper order un- 
der — Order for security — Condition that order of 
adjudication zeould folloie on default — Validity. 

S. 13 (6) only contemplates that there should 
be a stay for such period as may be necessary 
for the determination of other matter in issue 
between parlies and that ultimately there shall 
be a trial on the question relating to the debt. 
The sub- section never contemplates that a con- 
ditional order of adjudication should be added, 
by way of sanction, to an order for furnishing 
security in connection with the postponement of 
the determination of the question as to whether 
or not there wast a debt. Such an order cannot 
be supported and will be set aside. {Costello 
and Lort Williams, JJ.) Aiiamed Mahammad 
Paruk V. Prapul'Lanatii Taoore. 61 Cal. 924 
=154 I.C. 524=7 R.C. 493=A.I.R. 1935 
Cal. 84. 

S. IS-^Interprciation. 

The words “ought to have been presented be- 
fore some other Court” mean “ought as a matter 
of convenience to have been presented before 
some other Court.” {Beaumont, C. J. and Miraa, 
/ ) Uderat jBoduram V. Clement Griffith 
Hall. 56 Bom. 530=1. R. 1932 Bom. 513= 
139 I.C. 591=34 Bom.L.R. 844=A.I.R. 
1932 Bom. 432. 

S. 17 — Adjudication order — Property be- 
yond British India if z^ests — Moveable property 
— Lazv as to. 

On passing of the adjudication order, the 
property of the debtor vc'sts in Official Ass«ignee 
whether it is situate in British India or not and 
whether the Official Assignee is in a position to 
get possession of such property as is situate out- 
side British India or not. Moveable propertiesi 
are prima facie governed by the law of the in- 
solvent’s domicile. 1926 Bom. 276 and 1926 Cal. 
898, Ref. {Rupchand, A. J. C.) Official As.- 
siCNEE V. Ghanshamdas Hotechand. 6 R. S. 
208=148 I.C. 941 (2)=A.I.R. 1934 Sind 

44. 

Ss. 17 and 25 — Adjudication — If ipso 

facto protects insolvent against arrest. 

Upon a proper construction of S. 17 and S. 25 
of the Presidency Towns Insolvency Act and 
the corresponding Ss. 23, 28 and 31 of the Pro- 
vincial Insolvency Act, upon adjudication an in- 
solvent not only has not ipso facto the protec- 
tic.n of the law against execution upon hia per- 
son, but must apply to the Insolvency Court to 
grant him in its discretion a protection order. 
^Neither in S. 28 of the Provincial Insolvency 
Act, nor in S. 17 of the Presidency Towns Insol- 
vency Act^ is any mention made of leave being 
necessary in respect of remedies against the per- 
son of the insolvent, both these sections refer- 
nng not to the person but to the property of the 
insolvent. It is intended and enacted by the 
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legislature that an order of adjudication should 
not operate automatically as a protection against 
execution upon the person of an insolvent, but 
that the insolvent should be compelled to apply 
to the Court to grant him the privilege of protec- 
tion against arrest, which the Court W9uld do 
only if the circumstances of the case ju&tified 
it. {Page, C. J. and Ba U, J .) Hamid v. 
Mohamed Sheriff. 13 Rang. 623=159 I.C. 
936=8 R.R. 290=A.I.R. 1935 Rang. 415. 

Ss. 17 and 51 — Adjudication in tzeo 

places on different dates — Vesting of property — 
Priority of. 

Where a firm is adjudicated by two Courts, the 
adjudication order which is prior in time vests 
the property of the insolvent in the Official As- 
signee of that Court. The priority of vesting 
docD not depend on the date of the commission 
of the acts of bankruptcy on which the proceed- 
ings were started. 42 M. 121, Foil. (Rankin, 
C. J. and C. C. Chose, J.) Malik Ramlal 
V. Official Assignee of Calcuita. 59 Cal. 
1161=141 I.C. 863=1. R. 1933 Cal. 204=56 
C.L.J. 152=36 C.W.N. 546=A.I.R. 1933 
Cal. 115. 

S. 17 — Partner — Adjudication of— Rights 

of Official As.dgnee — Assignment of debt due to 
partnership after adjudication of of the 

partnef^s — Validity. 

The Official Assignee, as assignee of the insol- 
vent partners, has a right to come in on a winding 
up of partnership and claim his» share. His 
rights and liabilities arc co-extensive with those 
of the insolvent partners, had not they become 
bankrupt ; wffien, therefore, only a partner or some 
of the partners of the firm become insolvent, the 
Official Assignee becomes a tenant-in-common 
with the continuing partners from the date of 
the petition and the solvent partners have the 
right to realise the partnership properties. Con- 
sc(iucntly it must follow that the Official As- 
signee can claim nothing as to insolvent’s shares 
until all the joint creditors of the partnership 
are paid. So an assignment of a mortgage debt 
due to the partnership of the firm is valid even 
though two of the partners had been adjudicated 
prior to the assignment. {Heald and Sen, JJ.) 
Ma Thwe V. Munshi Ram. I.R. 1931 Rang. 
126=131 I.C. 62=A.I.R. 1931 Rang. 191. 

S. 17 — Plaintiff violating S. 17 in filing 

suit against defendant — Right to set up that sec- 
tion as a bar to an appeal by defendant. 

It is incorrect on general principles that a per- 
son who has broken a particular provision of law 
should be enabled by the same provisions of law 
to prevent the Courts of law from interfering 
in the matter. Where therefore the decree-holder 
admits having broken the provisions of S. 17 of 
the Presidency Towns Insolvency Act when he 
brought his suit agains«t the defendant who had 
become an insolvent, he cannot be allowed to 
hold up that section as a bar against an appeal 
from the decree by the defendant. {Bennet and 
BajpaL JJ.) Ajodhia Prasad v. Sari Ram. 
7 R.A. 188=151 I.C. 57^=4 A.W.R. 208 
=A.I.R. 1934 All. 1011. 

S. 17 — Property in foreign State — Whe- 
ther vests in Official Assignee on adjudicatiqn. 
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An adjudication order does not operate to vest 
the insolvent's immoveable property situated in 
a foreign State in the Official Assignee or when 
there has been a composition scheme approved of 
by the Court in the trustees of the composition 
under the order approving the scheme. 43 C.L. 
J. 436 at 447, Rel. on. (Panckridgc, /.) 
SUMERMULL SURANA, Re. 136 I.C. 141=1. R. 
1932 Cal. 189=35 C.W.N. 506=A.I.R. 1932 
Cal. 124. 

; S. 17 — Property of the insolvent — Decree 

against debtor subsequently adjudicated insolvent 
— Right to set aside — If ''property^* of the insol- 
vent. 

Where a decree is passed against a person who 
is subsequently adjudicated an insolvent, the 
right to have it set aside for fraud ceases to be 
exercisable by the insolvent after his insolvency 
but passes to the Official Assignee. Boaler v. 
Power, (1910) 2 K.B. 229, Foil. {Beaumont, 
C.J. and Blackiuell, J.) Rustomji Ardeshir 
V. Byramji Bomanji. 149 I.C. 910=6 R.B. 
404=36 Bom.L.R. 79=A.I.R. 1934 Bom. 
84. 

S. 17 — Properly of the irisolv'^nt — Member 

of Bombay Stock Exchange — Card of Member- 
ship. See Bombay Native Share and Stock 
Brokers' Association, Rr. 18, 56, 57 and 62. 

59 I. A. 318=56 Bom. 374=63 M.L.J. 623 
(PC.). 

— — — Ss. 17 and 52 — Scope — Secured creditor 
failing to. give notice. 

Section 52 is an independent section by itself 
and is an exception to S. 17, so that if a creclitor 
having a charge (lyer^ debts due^ to the insolvent 
fails to perfect hiis title by giving notice to the 
debtors to the insolvent, the trustee in insolvency 
is entitled to those debts as property in the re- 
puted ownership of the insolvent. {Havelizcalla, 
A. I.C.) Dhanrajmal Kishin Das v. Offi- 
cial Assignee. 25 S.L.R. 310=131 I.C. 
130=A.I.R. 1931 Sind 44. 

S. 17 — Secured creditor — Enforcement of 

security m execution — Omission to implead Offi- 
cial Assignee — Effect. 

Where the secured creditor seek? to enforce 
his remedy against the security it is necessary 
that the Official Assignee should be impleaded 
as party but leave of the Court is not ncccssar}^ 
Where the Official Assignee w'as not impleaded 
in certain proceedings in execution taken at the 
instance of the secured creditor, 

Held, that the effect was that the equity of 
redemption was not represented but the Official 
Assignee was the only person who could con- 
test the execution. {Hitter and Henderson, JJ.) 
Rajendrachandra Sarkar V. Bipin Chandra 
Saha. 60 Cal. 1298=149 I.C. 339=6 R.C. 
569=37 C.W.N. 973=A.I.R. 1934 Cal. 64. 
— S. 17 — Secured creditor— Rights . 

A secured creditor stands outside the bank- 
ruptcy. Rights of secured creditor described. 
{Hitter and Henderson, JJ.) Rajendra Chan- 
dra Sarkar v. Bipin Chandra Saha. 60 Cal. 
1298=149 I.C. 339=6 R.C. 569=37 C.W.N. 
973=A.I.R. 1934 Cal. 64. 

S. 17 — Suit against insolvent without 

leave — Haintainahility . 

A suit by a creditor against an insolvent is 
mot maintainable without the leave of Court pre- 
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viously obtained. Such a suit should be dis- 
missed and the defect being one which cannot 
be cured by leave subsequently obtained, the suit 
should not be merely stayed. 40 B. 235, Foil. ; 
41 B. 312, Ref.; 3l Bom. L. R. 981, Not foil. 
{Blackwell, J .) Maya Ooktcda v. Kuverji 
Kurpal. I.R. 1932 Bom. 442=138 I.C. 788 
=34 Bom.L.R. 649=A.I.R. 1932 Bom. 338. 

Note. — See, however, to the contrary, the 
decision under S. 28 (2) of the Provincial In- 
solvency Act in Bhimaji v. Chunilal, 34 Bom. 
L. R. 683. 

S. 17— -Voluntary transfer — Hcmber of 

company — Assignment of Provident Fund before 
accrual — Effect. 

The rules of ^hc Provident Fund of a Com- 
pany provided that a member was entitled to 
receive the amount only on his retirement or 
discharge and that in ('ase he transferred his 
inter(3st during service he was liable to forfeit 
his rights for the amount to the Company. A 
member while in service was adjudged insolvent 
on his own petition and his rights vested in the 
Official As‘signcc. 

Held, that the effect of his petition was to 
transfer or assign immediately his property to 
the Official Assignee and such transfer which 
is by operation of law was equivalent to a volun- 
tary transfer by the debtor to th.e Official As- 
signee within the meaning of the Provident Fund 
rule. There would not be such transfer if the 
debtor were adjudicated otherwise than on his 
own petition, becaus»e transfer in such a case 
could hardly be deemed to be due to the volun- 
tary act of the debtor, nor if there was collusion 
between the trustees administering the Fund and 
the debtor to defeat the claims of creditors. 
{Lqrt Willicmns, J .) Ernest Clarence 
O'Brtrn, In re. 60 Cal. 926=147 I.C. 422 
=6 R.C. 329=37 C.W.N. 1050=A.I.R. 
1933 Cal. 701. 

S. 17, proviso — Secured creditor — Mort- 
gage suit — Parties — Official Assignee — Proper 
party to file appeal. 

In the case of a mortgaged property the se- 
cured creditor has a right to deal with the mort- 
gaged property without making any application 
to the Insolvency Court. The matter therefore 
of mortgage S'uits is one which lies apart from 
insolvency proceedings and although it might be 
possible for an Official Assignee to apply to the 
Court to be made a party in a mortgage suit it 
would be seldom that it would be in the interests 
of the estate for the Official Assignee to take 
such action. Therefore, on general principles, 
if action is to be taken at all, it is the insolvent 
who is the person to take action in regard to 
mortgage decrees. {Bennet and Bajpai, JJ.) 
Ajodhia Prasad v. Sari Ram. 7 R.A. 188= 
151 I.C. 579=4 A.W.R. 208=A.I.R. 1934 
All. 1011. 

S. 18 — Hindu joint family — Suit for par- 
tition — Jurisdiction of Insolvency Court to stay. 

A partition suit which the sons file to sepa- 
rate the property of the insolvent from the pro- 
perties of other sharers is not a suit involving 
a claim against the insolvent except in so far as 
it may involve a claim to account or a claim for 
money-decree against the insolvent. The In- 
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solvency Court haa no jurisdiction to stay such 
a suit for partition. {Ramesam and Cornish, 
//.) KrISHNAMURTHY PiLLAI V, SUNDARA- 
MURTHY PiLLAi. 55 Mad. 558=1. R. 1932 
Mad. 532=138 I.C. 225=35 L.W. 592= 
A.I.R. 1932 Mad. 381=63 M.L.J. 37. 

S. 18-A — Stay of proceedings in mofus- 

sil Court — Grounds. 

Section 18-A affords no indication as to the 
grounds on which an order staying proceedings 
or annulling an adjudication should be made. 
Where a substantial creditor desired that the 
insolvency proceedings should proceed in the 
High Court and it appearea that auch a proce- 
dure would cause no inconvenience to the other 
creditors or the debtor, 

Held, the Court should act under S. 18-A, 
make an order of adjudication and stay further 
proceedings in the mofussil Court after annulling 
the order of adjudication passed by that Court. 

Per Curiam: An insolvent debtor is not in the 
same position of a plaintiff as to right of choice 
of the Court in which his insolvency should be 
conducted. (Panckridge, J .) Krishna Kishoke 
Paul, Re. 135 I.C. 279=1. R. 1932 Cal. 87 
=35 C.W.N. 566=A.I.R. 1931 Cal. 775. 
S. 21 — Annulment — Effect of. 

Where after the adjudication of two partners 
as insolvents', the firm assigned a mortgage debt 
due to it in favour of a third party and the ad- 
judication was subsequently annulled, the result 
of the annulment is to revest the property in the | 
firm and the assignment is binding on those j 
members whose insolvency was annulled. {Heald 
and Sen, JJ.) Ma Tpiwe v. Munshi Ram. 
I.R. 1931 Rang. 126=131 I.C. 62=A.I.R. 
1931 Rang. 191. 

S. 21 — Appeal — Interference zvith discre- 
tion . 

Per Baguley, J . — Though the discretion exer- 
cised by a Judge under S. 21 cannot be inter- 
fered with in appeal, when the Judge overlooks 
the fact that he has^ a discretion under S. 21 or 
does not consciously exercise any discretion, his 
order can be interfered with by the appellate 
Court which can pass an order after exercise of 
such discretion. (Cunliffe, Ag. C.J . and Bagu- 
ley, J .) SooNiRAM V. S. A. R. M. Chettyar 
Firm 12 Rang. 64=149 I.C. 723=6 R.R. 
309=A.I.R. 1933 Rang. 363. 

S. 21 — Enquiry for annulment of adjudi- 
cation — Scope. 

Per Baguley, J. — If, in the opinion of the 
Court, on the date of the filing of the applica- 
tion for adjudication, there existed other good 
grounds for the adjudication, any such grounds 
may be gone into in the inquiry which is to be 
opened with regard to the annulment of the ad- 
judication, and, if they are proved, at the sub- 
sequent inquiry, there is no reason why the 
Court should not come to the conclusion that on 
the date of the filing of the application, the 
debtor ought to have been adjudged insolvent; 
and, if matters cannot be carried as far as that, 
the existence of perfectly good grounds for the 
debtoPs adjudication, existing on the date of the 
filing of the application for adjudication, would 
be very good grounds for the Court to refuse 
to exercise its discretion in favour of the debtor. 


i Semble. — The word *may' in the section does 
I not mean ‘must*. {Cunliffe, Ag. C. J . and 
Baguley, J.) Sooniram v. S. A. R. M. Chet- 
tyar Firm. 12 Rang. 64=149 I.C. 723=6 

R. R. 309=A.I.R. 1933 Rang. 363. 

i S . 21 — Petition for adjudication hosed on 

< misconception of law as to statutory notice — 

' A mendment . 

, A creditor filed a petition for adjudication 
alleging that a certain act was the statutory 
notice of suspension of payment. In so doing 
he was under a misconception of law, as the 
real notice was some other act. At the lime of 
inquiry of petition under S. 21, he sought to 
’ amend his petition. 

Held, the amendment must be allowed. {Cun- 
liffe. Ag. C.J. and Baguley, J.) Sooniram v. 

S. A. R. M. Chettyar Firm. 12 Rang. 64= 
149 I.C. 723=6 R.R. 309=A.I.R. 1933 
Rang. 363. 

S. 21 — Petition for annulment of adjudi- 
cation — What Judge should consider. 

A Judge, in considering petition for an annul- 
ment, is exercisdng a discretion whether his 
former order should be maintained. This dis- 
cretion must, of course, be exercised upon cer- 
tain materials in the evidence. In considering 
such a question, he should not conduct a roving 
inquiry into the financial position of the debtor, 
but he should scrutinize closely the actual posi- 
tion of the adjudicating firm at the time that the 
alleged suspension took place and, within limits, 
should also consider the surrounding circum- 
stances of the suspension and the manner in 
which the notice of suspension is alleged to have 
been given. {Cunliffe, Ag.C.J . and Baguley, J.) 
Sooniram v. S.A.R.M. Chettyar Firm. 12' 
Rang. 64=149 I.C. 723=6 R.R. 309= 

, A.I.R. 1933 Rang. 363. 

I S. 21 (1)— Appeal by debtor to Privy 

! Council pending— Execution for costs of High 
' Court decree-— Adjudication-— Proper procedure. 
j The insolvent and the petitioning creditor 
I were parties to an appeal which the insolvent 
' lost in the High Court. Pending an appeal by 
I him to the Privy Council, the creditor attached 
i the debtor^s properties for costs and^ on non- 
I satisfaction, had him adjudicated an insolvent. 

Held, that the proper order should have been 
to adjourn the petition or defer the adjudication 
until the debtor is afforded an opportunity of 
furnishing proper security for the payment of 
debt; that the remedy of the insolvent was to 
apply to the appellate Court for stay of the 
insolvency proceedings. The order of adjudi- 
cation was ’ accordingly discharged and insolvency 
petition directed to stand over generally with 
liberty to apply. {Marten, C.J . and Murphy, J.) 
Rustomji Ardeshir Cooper v. Madhavji Damo- 
dar. 34 Bom.L.R. 1436. 

Ss. 23 and 4l~Jurisdiction under— 

Order of annulment — When to be made — Condi- 
tional order — Validity of. 

Under S. 41 of the Presidency Towns In- 
solvency Act, the Court has jurisdiction to make 
an order of annulment only after the happen- 
ing of certain events, namely, if, among others, 

1 the insolvent shall not apply to the Court for 
' an order of discharge witWn such time as may 
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be prescribed. The Court has, therefore, first 
to prescribe the time within which the insolvent 
must apply for an order of discharge, and then to 
be satisfied that the application for discharge 
was not made within that time. It is only in 
that event that the Court has jurisdiction to 
make an order of annulment ; and in exercising 
that jurisdiction, when it does arise, that Court 
has to consider, at the time of making an order 
of annulment, whether it ought to make an order 
under S. 23 of the Act. As to the vesting of 
property, unless this procedure is followed, the 
order of annulment will be an invalid order. 
When the Judge made an order in August, the 
jurisdiction to make which only arose in No- 
vember and he did not consider at the time 
when the jurisdiction arose what order ought 
to be made. 

Held, that the order of annulment was a 
wholly invalid order. The Court has no juris- 
diction to make a conditional order to take 
effect in future ; that is, it cannot pass an order 
that if within a particular time no application 
for discharge is made, the order of adjudication 
shall stand annulled. {Beaumont, C. J. and 
Rangnekar, J.) Sidick Haji Husein v. Offi- 
cial Asskjnee of Bombay. 59 Bom. 600= 
157 I.C. 930=8 R.B. 90=37 Bom.L.R. 449 
=A.I.R. 1935 Bom. 310. 

Ss. 23, 121.A and 122S cop e-^Divi- 

(lends declared hut not paid out — Annulment of 
adjudication — Effect — Insolvent's right to un- 
disbursed sums. 

Moneys representing dividends declared but 
not paid and credited to the unclaimed divi- 
dend account are not the property of the in- 
solvent and do not revert to him under S. 23 of 
the Presidency Towns Insolvency Act, on the 
annulment of adjudication. Once a dividend has 
been declared and moneys allocated to the pay- 
ment of that dividend, those moneys cease to be 
in any sense, the property of the debtor. They 
become the property of the creditors; and if for 
any reason they cannot be paid, they lapse to 
Government under S. 121 -A of the Act (as 
amended by Act XX of 1933) and S. 122. 
(Beaumont, C. J. and Rangnekar, J.) Sidick 
Haji Husein v. Official Assignee of Bom- 
bay. 59 Bom. 600—157 I.C. 930=8 R.B. 90 
=37 Bom.L.R. 449=A.I.R. 1935 Bom. 

310. 

S. 23 (1) — ^Annulment of adjudication — 

Effect of. See Presidency Towns Insolvency 
Act, S. 41. 60 Cal. 259=A.I.R. 1933 Cal. 
386. 

S. 25 — Protection order — Discretion of 

Court. 

A protection order should not be refused, or 
if once granted cancelled, save on exceptional 
grounds. The Court ought not to withdraw 
from the insolvent, protection from arrest un- 
less his conduct has been flagrantly dishonest, 
or unless it is satisfied that the circumstances 
are such that it may well be, if the ordinary law 
is allowed to take its course, that assets will be 
disclosed by the insolvent which otherwise he 
would not declare. (Page, C. J. and Ba U, J.) 

Hamid v. Mohamed Sheriff. 13 Rang. 623 

« 
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=159 I.C. 936=8 R. R. 290=A.I.R. 1935 
Rang. 415. 

S. 27 (1) — Public examination of insoD 

vent — Application 7nade at late stage — Rejection. 

An application for public examination made 
after the insolvent has applied for his discharge 
cannot be entertained except in very special cir- 
cumstances. Where the application was made 
at a very late stage and after a public examina* 
tion after due notice had once been held. 

Held, that the application should be rejected. 
26 Bom.L.R. 627, Ref. (Pa^tekridge, J.) 
Apurra Krishna Roy, Re. 135 I.C. 874=1. 
R. 1932 Cal. 170=35 C.W.N. 564=A.I.R. 
1931 Cal. 801 (2). 

— Ss. 28 * and 27 — Composition — Public 

examination of insolvent — Necessity for. 

A composition in the absence of public exa- 
mination of the insolvent, in a case where the 
debts arc large, is^ not consistent with an effi- 
cient administration of the Act. Unless there 
is an examination and investigation, no credi- 
tor can know whether it is his interest to ac- 
cept the scheme of composition. (Rankin, C. J. 
and Costello, J.) Narayan Singh Sundar 
Singh v. Attar Singh. 59 Cal. 1436=141 I. 
C. 860=1. R. 1933 Cal. 206=A.I.R. 1933 
Cal. 129. 

S. 28 — Scimne of composition — Details of. 

The debtors should set out in the scheme it- 
s»elf what their assets are and what their 
scheme of composition is; and if the assets are 
to be vested in a trustee or trustees, there must 
be a statement to that effect and if the trustee 
or trustees are to guarantee so much money to 
their creditors, there must be a proper statement 
to that effect also. The details should be clear 
and specific. (Rankin, C. J. and Costello, J.) 
Narayan Singh Sundar Singh v. Attar Singh. 
59 Cal. 1436=141 I.C. 860=1. R. 1933 Cal. 
206=A.I.R. 1933 Cal. 129. 

S. 28 — Voting letter — Revocation. 

The voting letter docs not come into operation 
immediately it is filed before the Official Assig- 
nee but it is only an authority to act at the 
meeting and may therefore be revoked at or be- 
fore the meeting but before the proposal or the 
amended proposal, if any, is considered, and the 
votes counted, e.g., at an adjourned meeting. 
(Rupchand Bilaram, A. J. C.) Bhagwandas 
Lekhraj Ahuta, In re. 26 S.L.R. 339=140 
I.C. 764=1. R. 1933 Sind 30=A.I.R. 1932 
Sind 216. 

S. 30 — Amtulment of adjudication — 

Power of Insolvcficy Court if at an end — Scheme 
approved — Power of Court to give effect to. 

The jurisdiction of the Insolvency Court is 
not exhausted owing to the annulment of the 
adjudication. Thus the Court has jurisdiction 
to give effect to the scheme it has approved. 
(Panckridge, J.) Sumer mull Surana, Re. 
136 I.C. 141=1. R. 1932 Cal. 189=35 C.W. 
N. 506=A.I.R. 1932 Cal. 124. 

S. 30 — Composition arrangement — Un- 
claimed balance in the hands of the trustee — 
Debtors if entitled to the same. 

Where under a deed of composition approved 
by Court, the Official Assignee was placed in 
possession of funds as trustee for paying credi- 
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tors who proved their claims, and where after 
payment to majority of creditors, there was a 
balance of unclaimed amount in his hands. 

Held, the debtors are entitled to the unclaimed 
balance which is in the hands of the Official 
Assignee, not as Official Assignee in the insol- 
vency but as trustee of the fund put up in con- 
nection with the composition arrangement made 
w'ith the sanction of the Court. {Rankin, C. J. 
and C. C. Ghosc, J.) Pareshram v. Official 
Assignee of Calcutta. 60 Cal. 313=1. R. 
1933 Cal. 532=144 I.C. 216=A.I.R. 1933 
Cal. 387. 

S. 36 — Creditor's right to examine wit- 
ness under — If absolute. 

A person summoned as a witfiess under S. 36 
of the Presidency Towns Insolvency Art is not 
in the ordinary position of a witness called by a 
litigant party in order that he may be examined 
by the parties*; he is so to speak the witness 
of the Court. The Official Assignee has a dis- 
cretion in the matter; and a creditor can. if he 
pleases, place all the materials before the Olfi- 
cial Assignee so that the latter may assist the 
Court. Jf the Official Assignee decides not to 
make use of the materials 5>o laid before him by 
the creditor, the creditor may then apply for leave 
to appear at the examination and assist the Court 
with the materials at his disposal. (Fanckridge, 
J.) Upendra Kumar Mitra, In re. 63 Cal. 88= 
164 I.C. 415=9 R.C. 204=40 C.W.N. 12. 
S. 36 — Discharge of insolvent — Subse- 
quent examination — Permissibility. 

Under S. 36 the Court has power to direct the 
examination cither of a third party or of the 
insolvent. There is nothing to prevent the 
Court from examining the insolvent after his* 
discharge. {Rankin, C. J. and Pearson, J.) 
Shadhan Chandra PjHandari v. Sewnarain 
Goladrai. 60 Cal. 936=37 C.W.N. 718=147 
I.C. 191=6 R.C. 293=57 C.L.J. 467=A. 
I.R. 1933 Cal. 699. 

S. 36 — Discretion under — Application by 

Official Assignee for examination of insolvent — 
Order by Registrar of High Court — Discretion — 
Interference by Court in appeal. 

Application by the Official Assignee under 
S 36 of the Presidency 'J'owns Insolvency Act, for 
the examination of an insolvent should be readily 
granted; and where the Regis*trar or other judi- 
cial officer vested with a discretion exercises his 
discretion after careful consideration both of the 
facts and of the principles involved and passes 
an order for such examination, the Court will 
not lightly interfere in appeal with such dis- 
cretion, unless it is shown that the discretion has 
not been used in a proper manner. {McNair, J.) 
SaiTsu Chandra Roy, In re. 39 C.W.N. 1227. 

S. 36 — Discretion under — Witness sum- 

moned under — Refusal by Registrar to permit 
creditor to conduct examination — Appeal to 
Judge — In ter fere nee. 

In proceedings under S. 36 of the Presidency 
Towns Insolvency Act, the Registrar of the 
High Court has a discretion to refuse to permit 
the examination of a person summoned under 
the section to be conducted by the creditors; and 
in the absence of materials to show that the dis- 
cretion has been wrongly exercised, the Insol- 
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vency Judge will not interfere with the decision 
of the Registrar in appeal. {Fanckridge, J.) 
Upendra Kumar Mitra^ In re, 63 Cal. 88= 
164 I.C. 415=9 R.C. 204=40 C.W.N. 12. 
S . 36 — Examination of alienee from insol- 
vent — Subsequent alienee — Admissibility of evi- 
dence against. 

The deposition of the immediate alienee from 
the insolvent when examined under S. 36 of the 
Act isf not evidence admissible against a subse- 
quent alienee who had taken the property from 
the deponent subsequent to the adjudication. 
{Rankin, C. J. and C. C. Ghose, J.) Umesh 
C iiUNDER Seal v. Falkner. I.R. 1932 Cal. 511 
=138 I.C. 741=36 C.W.N. 337=A.I.R. 
1932 Cal. 621. 

S. 36 — Examination of party under — De- 
nial of possession of account books — Remedy 
of Official Assignee. 

Where certain persons have been examined 
under S. 36 and have denied the possesision of 
books of account, the remedy of the Official 
Assignee is to proceed by way of suit and not 
proceed under S. 7 even assuming that an ap- 
plication under that section is maintainable in 
law. {Beasley, C. J. and Cornish, J.) Valli- 
AM^fAL V. Official Assignee of ^Iadras. 56 
Mad. 273=143 I.C. 265=1. R. 1933 Mad. 
283=1932 M.W.N. 959=36 L.W. 703=A.I. 

R. 1933 Mad. 74=63 M.L.J. 810. 

S. 36 — Hindu joint family — Application by 

— Proceedings if null and void. 

An order under S. 36 of the Presidency 
Towns Insolvency Act is a nullity when it is 
made in proceedings initiated by a Hindu joint 
family business and is liable to be vacated. 
{McNair, J.) Gobindlal jMohata, In re. 164 
I.C. 428 (1)=9 R.C. 206=39 C.W.N. 275. 

S. 36 — Hindu joint family — Binding 

nature of debt — Power of Insolvency Court to 
summon son. 

The Insolvency Court has no jurisdiction under 

S. 36 to summon the son at the instance of the 
Official Assignee who wants to decide the binding 
nature of the debt between the father and the 
son. {Ramesam and Cornish, JJ.) Krishna- 
MURTHY PEuLAI V. SUNDARAMURTHY PiLLAL 55 

Mad. 558=1. R. 1932 Mad. 532=138 I.C. 
225=35 L.W. 592=A.I.R. 1932 Mad. 381 
=63 M.L.J. 37. 

S. 36 — Scope — Order for examination — 

When can be made. 

S. 36 confers upon the Court a power which 
is general in its character. Whenever the cir- 
cumstances are such as to bring the section in- 
to operation, the Court can require the person 
concerned to be examined and it is no ground 
for refusing or limiting the order that informa- 
tion to be obtained on the examination may re- 
sult in litigation against the person examined. 
One of the objects of the section is to enable 
the Official Assignee to discover whether he 
ought to engage in litigation on behalf of the es- 
tate or not. The examination may be ordered 
when the circumstances bring the case within 
S. 36 (1). The examination may or may not 
result in some admission of liability on the part 
of the person examined. Prima facie the Court 
ought not to make an ordef under S. 36 unless 
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there is ground for thinking that the order i? 
likely to be of some use. {Beaumont, C. J. and 
Rangnekar, J.) Goolbai Petit, In re. 57 Bom. 
665=6 I.R. (Bom.) 98=145 I.C. 648=35 
Bom.L.R. 546=A.I.R. 1933 Bom. 309. 

— — S. 36 — When may he invoked. 

Section 36 of the Presidency Towns Insolvency 
Act docs not contemplate a roving inquiry into 
the affairs of the insxjlvent, but where the Offi- 
cial Assignee only desires to inquire into a speci- 
fic matter, vis., a debt which he is informed is 
due from the applicant to the insolvent, then 
S. 36 may be invoked. {0*Sullk*an, A. J. C.) 
Jagjiwan Keshowji, In the ^natter of. 29 S. 
L.R. 49=7 R.S. 97=152 I.C. 878=A.I.R. 
1934 Sind 158. 

S. 36 (4) and (5) — Hindu joint family — 

Separated status — Decision of question — Pozver 
of Imolvency Court. 

The questions whether the insolvent is a mem- 
ber of a joint family or whether the business* 
carried on by the insolvent is a business of a 
joint Hindu family are not matters falling 
within sub-S. (4) or (5) of S. 36 and they can 
be decided by the Insolvency Court under S. 
7 of the Act. {Beasley, C. J. and Cornish, J.) 
Chinnappa Mudaly V. Official Assignee of 
Madras 55 Mad. 385=135 I.C. 585=1. R. 
1932 Mad. 169=34 L.W. 849=1931 M.W.N. 
1253=A.I.R. 1932 Mad. 167=62 M.L.J. 
103. 

S. 39 — Discharge of the insolvent — 

Grounds for refusal — Interests of the public at 
large. 

Where for some time before the order of ad- 
judication was^ made, the insolvent had acted 
in a manner which made him a menace to the 
commercial community and to the public at large, 
had on the eve of insolvency put the whole of his 
assets out of the reach of his creditors, delibe- 
rately destroyed his account books and was 
likely, if made once more a free man, to prey 
upon credulous members of the public and it 
was further proved that in spite of his insol- 
vency, he has been driving about in a motor car 
registered under a false name. 

held, the Court s*hould refuse the insolvent 
his application for discharge, having regard to 
the interests of the public. In re Gaskell. (1904) 
2 K.B. 478 at 482, Ref. to. {Page, C. J. and 
Mating Ba, J.) E. A. Mamsa v. M. E. Majid. 
9 Rang. 333=1. R. 1931 Rang. 247=133 I. 
C. 231=A.I.R. 1931 Rang. 275. 

S. 39 (1) (c) — Order suspending dis- 
charge until 12 annas in rupee is paid — Legality. 

Where a Court acts under S. 39, it is incum- 
bent upon it strictly to comply with the provi- 
sions of S. 39 in passing an order. Under 
S. 39 (1) (0 the Court is not empowered to 
suspend the discharge until a dividend of more 
than four annas in the rupee has been paid . Hence 
an order suspending the insolvent's discharge 
‘until twelve annas in the rupee is paid' is not in 
accordance with law. {Page, C. J. and Mya Bu, 
J.) Bola Ram v. Sohan Singh. 13 Rang. 355 
=156 I.C. 982=8 R.R. 59=A.I.R. 1935 
Rang. 200. 

— S. 41 — Annulment of adjudication— 

Effect 
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Where adjudication is annulled by reason of 
the default of the insolvent, the insolvent is to 
j lose the benefit of the insolvency, but he is not 
to benefit by the annulment. The annulment is* 
j not for his advantage. {Ameer Alt. J ) Kb- 
I SHABLAL Dhar, In rc. 60 Cal. 259=1. R. 1933 
iCal. 533 (1)=144 I.C. 214=A.I.R. 1933 
I Cal. 386. 

' — — S. 41 — Annulment of adjudication — 

, Vesting of insolvent's property. 

, Normally on an aniiulmeiit of adjudication by 
reason of the default of the insolvent, his pro- 
perty should be vested in the Official Assignee 
or proper officer under the Act in force and is 
so vested in hin^ for the benefit of the rredi- 
tors and may be dealt with as if the fund was 
being dealt with in the insolvency. {Ameer 
' Ali, J.) Keshablal Duak. In re 60 Cal. 259 
,=144 I.C. 214=1. R. 1933 Cal. 533 (1)=A. 

1 I.R. 1933 Cal. 386. 

S. 41 — Calcutta High Court Insolvency 

Rules, R. 28 — Order of discharge — Duty of Re.- 
qistrar— Order not drawn up for long tune— 

! Insolvent, tf continues undischarged 
I If the order of discharge is not completed by 
; the insolvent within one week, it is the duty of 
I the Registrar to have that order drawn up in 
I order that it might be gazetted and in order that 
! the public and the creditors of every body con- 
' cerned might know of the order of the Court. 

I If the Registrar did not perform this duty in 
I completing the order made on an application 
j for discharge and the Official Assignee took no 
I steps to have it completed, it does not follow that 
I the insolvent continues* to be undischarged for 
I all time and the Official Assignee is not en- 
j titled to claim a sum of money coming to the 
I insolvent eight years after the order was made 
I as his after-acquired property. (Rankin, C. J. 
and Pearson, J ) Official Assignee of Cal- 
cutta V. Frederick Lionel Harcourt. 59 Cal 
775=1. R. 1933 Cal. 52=140 I.C. 812=36 
C.W.N. 532=A.I.R. 1932 Cal. 762. 

! S. 41 — Calcutta High Coiut Insolvency 

Rules, R. 138- A — Applicability . 

The only circumstances under which it ought 
to be possible for an order to remain without 
being drawn up for three months are the circum- 
stances in R. 28, namely, where a Judge has 
made an order that the Registrar need not pre- 
pare and complete the order or where the in- 
i solvent has not given hi.s consent to the judg- 
ment being entered against him. R. 138- A can- 
not be applied to any other class of cases. 
{Rankin, C. J. and Pearson, J.) Official 
Assignee of Calcutta v. Frederick Lionel 
Harcourt. 59 Cal. 775=1. R. 1933 Cal. 52 
=140 I.C. 812=36 C.W.N. 532=A.I.R. 
1932 Cal. 762. 

I S. 41 — ^Jurisdiction under — Order of 

annulment — Conditions for making-~(^onditional 
order to take effect in future — ^Validity. See 
Presidency Towns Insolvency Act, Ss. 23 and 

41. 37 Bom.L.R. 449=A.I.R. 1935 Bom. 
310. 

S. 41 — Scope. 

Where adjudication is annulled by reason of 
the default of the insolvent, the insolvent is to^ 
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low the benefit of the insolvency, but he is not 
to benefit by the annulment. The annulment js 
not for his advantage. 

Keshaelal Dhar, In re. 60 Cal. 259 I.R. 
1933 Cal. 533 (1)=144 I.C. 214=A.I.R. 

1933 Cal. 386. 
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-S . 43 — Applicability — Partners . 


Section 43 applies as much to partners as to 
other co-contractors. A judgment against one 
partner is no bar to a subsequent suit on the 
contract or obligation against the other partners 
so long as the debt is not extinguished as the 
liability of partners is a joint and several one. 
(Wadia, /.) Vallibhai Adamji, In re. 6 I.R. 
^Bom.) 96=145 I.C. 619=35 Bom.L.R. 881 
=A.I.R. 1933 Bom. 407. 

-S. 45 (2) — Order of discharge — Mori- 


gagee*s application for personal decree— -Sustain- 
ability. j. , j 

Where a mortgagor has been adjudged an in- 
solvent^ with reference to certain debts which 
were provable in insolvency, the order of ad- 
judication and the order of discharge do not 
and cannot prejudicially affect the legal rights 
of the creditor against the debtor in respect of 
debts which were not provable in insolvency. 
The order of discharge cannot take away the 
statutory right of the dccrec-holdcr to apply for 
a decree under O. 34, R. 6, C. P. Code, which 
right accrued subsequently. {Mcars, C.J. and 
Sen, /.) Niaz Ahmad v. Phul Klinwar. 
54 All. 428=1. R. 1932 All. 394=138 I.C. 
361=1932 A. L.J. 237=A.I.R. 1932 All. 336. 

S. 46 — Scope — Secured creditor — Remedy 

— llnf or cement of security. 

A s*ecurcd creditor who comes in under the 
insolvency has only three courses open to him, 
namely: (1) that he may realise the security 
and then prove for the balance, (2) he may sur- 
render the security and prove for the whole 
debt, and (3) he may state the whole valuation 
at which he assessed the security and then 
prove for the balance after deducting the assessed 
value. The provi.sioris of S. 46 refer to a cre- 
ditor who ha? taken any of the three courses 
and docs not refer to one who wants to enforce 
his security. {Mitter and Henderson, //.) 
Rajendra Chandra Sarkar v. Bipin Chandra 
Saha. 60 Cal. 1298=149 I.C. 339=6 R.C. 
569=37 C.W.N. 973=A.I.R. 1934 Cal. 64. 

Ss. 46 (3) and 45 (2) — Debt provable in 

'insolvency — Leave to sue the Official Assignee 
and the insolvent under S. 17 — Application for 
— Costs of— Discharge of the insolvent — Personal 
liability of insolvent. 

Subsequent to the adjudication of the insol- 
^’cnt the respondent obtained leave to sue the 
Official Assignee and the mortgagor insolvent 
under S. 17 of the Presidency Towns Insolvency 
Act and got an order that the costs of the 
application be tacked on to the mortgage-debt. 
He then brought a suit on the mortgage and 
•was awarded a mortgage decree and a personal 
decree for the lialance including the costs of the 
application for leave to sue. Before execution, 
the insolvent vas discharged and the latter con- 
tended that the decree could not be executed after 
his discharge. 
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Held, (1) that the obligation to pay the costs 
was one which accrued after the date of adjudi- 
cation and in respect of which there could be no 
proof in insolvency under S. 46 (3) ; (2) that 
the order of discharge did not therefore release 
the insolvent from the debt. Re Black: Ex parte 
Black, (1887) 57 L.T. 419; British Gold Fields 
of West Africa, (1899) 2 Ch. 7; In re A Debtor, 
(1911) 2 K.B. 652; Pilling, In re, (1909) 2 K.B. 
788; Vint v. Hudspith, (1885) 30 Ch. D. 24, 
Foil. Buckwell V. Norman, (1898) 1 Q.B. 622, 
Dist. (Patkar and Bromfield, JJ.) Gustasp Beh- 
RAM Bn AC WANDAS. 55 Bom. 649=33 Bom. 
L. R. 1101=1. R. 1932 Bom. 41=134 I.C. 
1161=A.I.R. 1931 Bom. 554. 

S. 46 (3) — Fathers debt alive — Remedy 

against sons not barred. 

While a father’s debt is alive in insolvency, 
any remedy against the ?ons in insolvency is not 
barred. That the debts as against the father 
are alive is all that is necessary to enable the 
Ofilcial Assignee to make the .son’s shares liable 
for them in" insolvency by appropriate proceed- 
ings. {Curgenven and Bhashyam Ayyangar, 
JJ .) Ramachandra Iyer v. Official Assignee 
OF Madras. 54 Mad. 739=1. R. 1931 Mad. 
529=1931 M.W.N. 1085=131 I.C. 481=33 
L.W. 323=A.I.R. 1931 Mad. 317=61 M. 
L.J. 66. 

S. 46 (3) — Proof of debt — Last date for 

enforcing debt being holiday — Adjudication of 
debtor on re-opening date — Debt if provable. 

If on the last day when the debt could have 
been enforced was a public holiday and on the 
next re-opening day the debtor i? adjudicated 
an insolvent, the debt is provable in insolvency. 
It is not necessary for the creditor for the pur- 
pose of keeping his debt alive, to file a suit on 
the rc-opening day after the intervention of the 
insolvency. {Beasley, C.J Ramesam and Cor- 
nish, JJ.) Fatma Bi V. Nagoorkhan. 55 
Mad. 630=1. R. 1932 Mad. 321=136 I.C. 
822=1932 M.W.N. 216=35 L.W. 260= 
A. I.R. 1932 Mad. 287=62 M.L.J. 256 
(F.B.). 

S. 47 — "Mutual dealings'*. 

The words ‘mutual dealings’ referred to in 
S. 47 refer to mutual dealings at the time of 
the insolvency and cannot refer to a purchase 
by one of the debtor? of a claim against the 
insolvent long after the insolvency. Dickson 
V. Evans, 6 T.R. 57, Ref. {Page, C. J. and 
Das, J.) Ma Yait v. Official Assignee. 9 
Rang. 373=1. R. 1931 Rang. 150=131 I.C. 
726=A.I.R. 1931 Rang. 193 (1). 

■S. 48 — Proof by secured creditor. See 


Presidency Towns Insolvency Act, Sch. II, 
Para. 11, 27 S.L.R. 224. 

•S. 48 — Rejection of proof — Insolvency of 


firm — Suit by creditor against partner — Compror 
mise — Acceptance of smaller sum 'than due — 
Release of partner. 

A release operates in favour of insolvent firm 
and the rejection by the Official Assignee of the 
proof by the creditor for the balance of the 
debt is correct. {Beaumont, C. J. and Black- 
loell, J .) Industrial Bank of Western India, 
In re. 129 I.C. 890 (2)=32 Bom.L.R. 1656 
=A.I.R. 1931 Bom. 123. 
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S. 49 (5) and (b) — Company in winding 

up—Siirphis assets— Interest at contract rate— 
Right of creditors. 

Where a company in liquidation turns out to I 
be solvent in the sense that after payment of all ) 
its liabilities there arc surplus ass'Cts left, credi- 
tors whose debts carry interest by agreement or 
otherwise arc entitled out of the sur- 
plus assets to payment of interest accruing 
after the commencement of the liquidation until 
payment is made of the principal debts at the 
rate at which by agreement or otherwise interest 
on such debts is payable. (English cases, Ref.) 
(Page, C.J. and Manng Ba, J .) Esmail Esoof 
Moolla V . Charterld Bank of India, Austra- 
lia AND China. 9 Rang. 318=1. R. 1931 
Rang. 254=133 I.C. 238=A.I.R. 1931 

Rang. 334. 

S. 51 — Adjudication in British India — 

Properly of insolvent in foreign State attached 
by foreign Court prior to adjudication but sub- 
sequent to act of insolvency — Right of Official 
Assignee to. 

Where the law of insolvency in a foreign State 
is identical with the law of British India, an 
adjudication order made in Brtish India would, 
in ordinary circumstances, vc^t in tlie Ofticial 
Assignee the property of the insolvent in that 
Slate. But if a creditor has, b('rore the date of 
the adjudication, duly obtained an attachment of 
that pioperty through the foreign Court, it 
would not vest in the Official Assignee as, at the 
date of the adjudication, the insolvent could not 
himself have assigned it because of the attach- 
ment. S. 51 of the Presidency Towns Insol- 
vency Act cannot be invoked in favour of the 
Official Assignee so as to relate back his title to 
the time of the commission (jf the act of insol- 
vency which is prior to the attachment. (Me 
Nair, .f .) In re BinjRAJ Sagarmal. 39 C.W. 
N. 1135=62 Cal. 659. 

Ss. 51 and 17 — Adjudication in two 

places on different dates— Vesting of property- 
priority of. Sec I’RFSIDENCY TOWN.S INSOL- 
VENCY Act, Ss. 17 and 51. 

59 Cal. 1161=36 C.W.N. 546. , 

S. 52 — Property o/ the insolvent — Mem- 
ber of Stock E.rchangc—Card of mcvihership. 

A card of membership of the l^ombay Stock 
Exchange cannot be sold for the benefit of the 
creditors of the member of the Exchange on his 
becoming bankrupt. 

Ihider the rules of the Bombay Native Share 
and Stock-brokers’ Association, the member has 
got by right of membership of this Association, 
the privilage of going to the exchange and keep- 
ing his seat there and dealing on the Stock Ex- 
change. But there is no power in the member 
to sell that right. If he makes default, the 
directors of the Association can cancel his 
membership, and they can then sell, what is 
really the right of nomination to the vacant seat, 
and they must deal with the proceeds under the 
rules, but the defaulting member takes no in- 
terest in such proceeds. So the insolvent has 
no right of property therein which can, with 
propriety, be said to vest, on his insolvency, in 
the Official Assignee. (Beaumont, C.J. and 
Blackwell, J.) Official Assigi^ee of Bombay 

Q, D.~~II~l7l 


V . Shroff. 55 Bom. 623=1. R. 1931 Bom. 
405=133 I.C. 821=33 Bom.L.R. 39=A.I.R. 
1931 Bom. 225. 

— -S. 52 (1) (a) — Aftcf^-acquired property 

— Suit by insolvent in respect of — Maintainability 
— Intervention by Official Assignee — What 
amounts to. 

The property of an insolvent divisible amongst 
the creditors under S. 52 (1) (a) of the Presi- 
dency Towns In^oKcncy Act comprises all such 
property as may be acquired by or devolve on 
the insolvent before his discharge. The Official 
Assignee can thus assert a right to such property 
I acquired by the iiisolvint after his adjudication 
I and before his discharge. But unless the Offi- 
cial Assignee inlervcncs, as to assort under 
S. 52 a right to divide amongst the creditors of 
the insolvent properly which has been so ac- 
quired by the insolvent, such after-acquired pro- 
perty may be dealt with by the insolvent him- 
self and third parties may acquire it from the 
insolvent. What is rciiuircd for constituting 
j interv^ention must naturally take its colour from 

j the nature of the property. When the property 

I consists of a right of action and there is already 
j a suit by the insolvent pending, tlie proper course 
I is for the Official Assignee to apply to be made 

I a plaintiff in the suit and to be* given the con- 

duct of the s*uit. Where the Official Assignee 
! merely appears in Court at the instance of the 
; Judge and asks the defendant’s solicitor to con- 
I sent to the Court Receiver handing over the 
i assets to himself, but on the annulment of ad- 
judication subsequently disclaims any^ interest in 
1 the* ‘iubjcTt-maltcr of the s*uit, there is no inter- 
i venlion by him at all so to prevent the insolvent 
' from maintaining the suit. (Tyabji, J .) Poo- 
I NAM Chand V . Motflal, 158 I.C. 542=8 
|R B. 129=37 Bom.L.R. 576=A.I.R. 1935 
I Bom. 378. 

j S. 52 (1) (a) — Ag.cnt for sale — Goods 

1 entrusted to — Rights of Official Assignee. 

Goods entrusted to the persons as agents for 
sale, and 5 «torcd by them as the goods of tlicir 
jirincipa], are goods held by them on trust in the 
fiduciary capacity of agents within S. 52 (1) 
(a), and consequently do not pass on their in- 
solvency to the Official Assignee, unless the prin- 
cipal permits the agents to have a possession not 
consistent with the ordinary usage of trade thus 
raising a reputation of ownership in the bankrupt. 
TI 1 C burden of proving circumstances of reputed 
ownership lies on the Official Assignee. 5 Rang. 
73; A.I.R. 1927 Rang. 133; 54 M. 5 (F.B.)„ 
Rel. ; English cases referred to. (Havcliwalla, 
A. .PC.) Firm of (iiANCiiAXD Lilaram, In the 
matter of. 25 S.L.R. 381“-I.R. 1931 Sind 
65=131 I.C. 705=A.I.R. 1931 Sind 70. 

S. 52 (1) (a) and (2) (c)—-Prop£rties 

held on trust— General rule as' to—Pxcepimis to 
— Trust not bona fide — Sole of goods — Deed of 
trust executed by buyer to conceal real owner- 
ship of property — Effect oj . 

The general rule that chattels in possession of 
a trustee of a hona fide trust are in his posses- 
sion as legal owner and so excluded from the 
operation of reputed ownership is subject to 
three exceptions: (i) Wlicre the cestui que trust 
consents to the property being dealt with by the 
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trustee in a manner inconsistent with the tru^; 
(ii) In the case of property held for a specific 
purpose (c.g., by a factor), unless there is noto- 
riety, unless it is known that the holder is a 
factor, reputed ownership will apply; (Hi) If 
the trust is created with an ulterior object, to 
conceal the real ownership of the property or 
to try and maintain in the seller a control which 
he has already parted with, then again the pro- 
perty will fall within the reputed ownership 
clause. (Ameer Ah, /.) Sumermull Surana, 
M re. 59 Cal. 818=1. R. 1933 Cal. 1=140 
I.C. 594=A.I.R. 1932 Cal. 680. 

S. 52 (1) (a) and (2) (c) — Sale of 

goods— Coniract by buyer undertaking to hold 
goods as trustee— Property not passed to buyer- 
insolvency of buyer— Reputed oicnership. 

Where the buyers had, before their insolvency, 
executed a contract by the terms of which they 
undertook “to hold until sale as trustees for and 
on behalf of the sellers and in the event of sale 
to receive the proceeds as trustees for sellers and 
pay the amount forthwith,” etc., and after re- 
ceiving goods, they became insolvent, ^ 

Held, that the property (on the sellers own 
admission and the terms of the contract) not 
having passed to the buyer, there could be no 
legal ownership in the buyer and therefore no 
trust of which he could be trustee. So the goods 
vested in the Official As«dgnce. 56 Cal. 1074, 
Foil. (Ameer All, /.) Sumermull Surana, 
In re. 59 Cal. 818=1. R. 1933 Cal. 1=^140 
I.C. 594=A.I.R. 1932 Cal. 680. 

S. 52 (1) (a)— 'F rust money — Right to 

follow— Investment vi business— Insolvency of 

trustee. . i i j 

Where a certain amount is a trust in the hands 
of the trustees to be invested in their business 
and is so inves»te(l, it must be taken to have 
remained a part of the assets of that business 
and to have been there at the date of their insol- 
vency, the beneficiaries being entitled at all 
times to a charge upon such assets in the hands 
of the firm. Upon the insolvency of the trustees 
the as'sets no doubt pass to the Official Assignee 
but they pass subject to the charge. 13 Ch.D. 
696 and 4 De G. A'l. and G. 372, Fel. on. (Str 
George Lowndes.) Official Assignee of Mad- 
ras V. Krishnati Bhat. 60 I. A. 203 56 
Mad. 570=37 C.W.N. 713=1933 M.W.N. 
575=57 C.L.J. 433=35 Bom.L.R. 756= 
1933 A.L.J. 637=1. R. 1933 P.C. 138=143 
I.C. 162=37 L.W. 780=A.I.R. 1933 P.C. 
148=65 M.L.J. 1 (P.C.). 

S. 52 (2) (a) — After-acquired property 

of undischarged insolvent — Person dealing bona 
fide with insolvent — Rights. 

Where the undischarged insolvent acquires a 
properly and transfers it to a certain company 
ill the course of transaction by him with the com- 
pany in which dealings of the company with the 
insoKent arc bona fide and for value, such pro- 
perly does not ves«t in the Official Assignee until 
he intervenes in the matter. 25 Q.B.D. 262, 
Ref. (Paqe, C.f. and Mosely, J .) Choung 
Tatk 7/ Ma Ttimn Nu. 8 Rang. 665=1. R. 
1931 Rang. 136=131 I.C. 504=A.I.R. 1931 
Rang. 74 (2). 
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S. 52 (2) (a) — After-acquired property 

— Undischarged insolvent — Powers of disposal. 

As regards the after-acquired property, sub- 
ject to the right and claim of the Official 
Assignee, the undischarged bankrupt has the 
power, so long as the Official Assignee does not 
interfere, to buy and sell and give discharge and 
do all other acts as he could have done and had 
done before the intervention of the Official As- 
signee'. (Guha and Nasim AH, JJ.). Prem 
C hiAND Mullick V. Nilmoni Das. 61 C. 
281=151 I.C. 137=7 R.C. 73=35 Cr.L.J. 
1238=38 C.W.N. 283=1934 Cr.C. 791= 
A.I.R. 1934 Cal. 529. 

S. 52 (2) (a) — Costs awarded to undis- 
charged insolvent in suit for personal wrong — 
Non-intervention by Official Assignee — Applica- 
tion by money decree-holder for attachment. 

An iindiS'charged insolvent brought a suit for 
elamages for a personal tort and in the course 
of the proceedings in the appellate Court and 
before the Privy Council, costs were awarded 
to him. 'flic appellant who had obtained a 
money decree against the insolvent prior to his 
adjudication applied in insolvency that leave 
should be granted to him to execute the decree 
by attachment of these costs. 

Held, that although damages obtained by an un- 
discharged insolvent in respect of a personal 
wrong and co5»ts awarded to him in such a suit 
arc property of the insolvent which is capable 
of passing to his assignee in insolvency under 
the Presidency Towns Insolvency Act, such 
pn^perty will not pass under that Act to the 
Official Assignee until he has intervened and 
claimed it, and that as the Official Assignee had 
not intervened and claimed those costs, the ap* 
pellant ought not to be allowed to execute his de- 
cree against the insolvent by attachment of the 
sums representing those costs. (Page, C. J. and 
Shaw, /.) Mani 1yj-r v. Syf.d h^RRAHiM. 12 
Rang. 428=154 I.C. 79=7 R.R. 261=A.I. 
R. 1934 Rang. 333. 

S. 52 (2) (a) — Member of Bombay Stock 

Ivxchangc — Card of membership — Rights of Offi- 
cial Assignee. See Bombay Naiive Share and 
Stock Brokers' Association, Rr. 18, 56, 57 and 

62. 59 I. A. 318=56 Bom. 374=63 M.L.J. 

623 (P.C.). 

S. 52 (2) (a) — Voluntary transfer by 

debtor — Member of company — 'As»signment of 
Provident Fund before accrual — Effect. See^ 
Presidency Towns Insolvency Act, S. 17. 60’ 

Cal. 926=A.I.R. 1933 Cal. 701. 

S. 52 (2) (b) — Property of the insol- 
vent** — Hindu joint family — Suit for partition — 
Insolvency of father — Right of father to have his 
debts paid — Vesting of. 

Notwithstanding the suit for partition and the 
consequent division in status, the right of the 
father to have his just debts paid out of the 
entire family property subsists and where the 
father has been adjudicated insolvent .such right 
vests in the Official Assignee as “property of the 
insolvent divisible among his creditors”. 50 
Mad. 535; 6 Lah. 1; 49 Mad. 949, Ref. (Cur- 
genven and Bhashyam Ayyangar, JJ.) Rama- 

CHANDRA IyF.R V. OFFICIAL ASSIGNEE OF MADRAS 

54 Mad. 739=1. R. 1931 Mad. 529=1931 M. 
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W.N. 1085=131 I.C. 481=33 L.W. 323= 
A.I.R. 1931 Mad. 317=61 M.L.J. 66. 

S. 52 (2) (c) — Applicability — Construcf 

five possession zvith pledgee — Goods in the cus- 
tody of carrier — No notice to carrier of rights 
of pledgee — If, and zvhen, material. 

Where at the time of adjudication of the in- 
solvent, the Bank was, by virtue of the railway 
receipts in respect of the goods endorsed and a 
letter of lien given to them by the insolvent in 
consideration of advances made to him, in con- 
structive possession of the goods and the goods 
were actually in the custody of the carrier in 
the railway waggon or goods shed, over which 
the insolvent had no control, it cannot be said 
(in a contcs*t between the Official Assignee and 
the Bank) that the goods were in either the pos- 
session or order or disposition of the insolvent 
within the meaning of S. 52. The section is 
inaiiplicable to such a case, for the further reason 
that the consent of the Bank could not be as- 
sumed necessarily to follow from the fact that 
the Bank had omitted to give notice till after 
the adjudication, to the carrier of either the as- 
£>ignment of railway receipts, or of the letter of 
lien in their favour. Absence of notice is im- 
material, where, apart from notice, possession 
remains — not in the insolvent — hut constructively 
with the pledgee. (Beasley, C. J. and Stone, 
/.) Mkrcantilk Bank of Ini)I\ v. Official 
Assicnfl of Madras. 56 Mad. 177=1. R. 
1933 Mad. 316=143 I.C. 641=37 L.W. 32= 
A.I.R. 1933 Mad. 207=64 M.L.J. 320. 

S. 52 (2) (c) — 'Consent-' — Withdrazml of 

— Corntminication of — Necessity for — ILjJecixve 
demand. 

In S. 52 (2) the word is “consent” and un- 
less a withdrawal of consent is communicated to 
the person from whom consent is withdrawn such 
withdrawal will not be effective. 

The question whether in a particular case a de- 
mand is made and so the consent is withdrawn, 
is a question of fact, depending on the circum- 
stances of each case. The demand must be 
effective, bona fide, and should be pursued with a 
view to lake possession of the mortgaged goods. 
It should not be merely a casual demand and 
then let the goods remain in the possession of 
the apparent owner. . 

A, the insolvent, prior to his carrying on busi- 
ness separately, was doing business in partner- 
.ship with B and in consideration of his partner- 
ship clebt? and settlement of the accounts exe- 
cuted a mortgage bond in favour of B, whereby 
as security for the payment of the amount he 
mortgaged with B the goods then lying in the 
shop. In spite of the mortgage A carried on his 
business as usual. Goods under the mortgage 
were sold and new goods brought for sale, and 
on the day of A's insolvency the goods in the 
5 >hop were mostly new. On application by i? 
for possession of the goods from the Official 

Assignee. . , , t 

Held, that the goods in the shop at the com- 
mencement of A's insolvency were with the con- 
sent of the true owner B, in the order, possession 
and the dispossession of the insolvent under such 
circumstances, that A was the apparent owner, 
and consequently the^ Official Assignee had a 


PRESY. TOWNS INSOL. ACT (1909), S. 53. 

right to claim the goods and they could be made 
available for the general body of the creditors. 
1924 Rang. 27 and 1924 iMad. 214, Dist. (Hazve^ 
hzoald, A. J. C ) Jftiianand Harumm. z/. Offi- 
cial Assignee. 25 S.L.R. 318=1. R. 1931 
Sind 68=131 I.C. 708=A.I.R. 1931 Sind 40. 
S. 52 (2) (c) — Pledge of goods by in- 
solvent — Pawnor being in possessif3n — Third 
party’s rights* as hypothccatce not disclosed — No 
trust created — Property in the goods vested in the 
Official Assignee subject to the rights of de- 
fendants. See Contract Act, S. 178, 60 Cal. 

262-: A.I.R. 1933 Cal. 366. 

S. 52 (2) (c) — "True ozoner" — Meaning 

of. 

“True owner* for the purpose of S. 52 in- 
cludes a person having a hen or an equitable 
charge, as well as a person having a legal title, 
(Beasley, C. J. and Stone, J.) Mercantile 
Bank of India v. Official Assignee of Madras. 
56 Mad. 177=1. R. 1933 Mad. 316=143 I.C. 
641=37 L.W. 32=A.I.R. 1933 Mad. 207= 
64 M.L.J. 320. 

S. 52 (2) (c) — Trustee authorised to inf- 

vest trust moneys in his ozon business — Adjudi- 
cation of trustee — Trust funds — Reputed ozvner- 
ship. 

Where a trustee is authorised by the terms of 
the trust to invest the trust funds in his own 
business and pay interest thereon, and he so uses 
it, the trust funds cannot be traced by the cestui que 
trust as the relationship between them is, by 
virtue of such liberty, converted into one of deb- 
tor and creditor. The funds will be available 
for the 'benefit of the general body of creditors as 
property subject to the reputed ownership of the 
trustee. (Citrgcnvcn and Bhashyam Aiyangar, 
JJ.) Nagappa Cheitiar V. Official Assignee 
OF Madras I.R. 1931 Mad. 817=134 I.C. 
161=1930 M.W.N. 1077=A.I.R. 1931 Mad* 
251=60 M.L.J. 355. 

S . 52 (2) (c) and proviso — Debts due to 

insolvent — Creditor holding charge over — T al- 
lure to give notice to the original debtor — Effect 
of 

Where a secured creditor holds a charge or a 
lien or a mortgage mi debts due to a person in 
the course of his trade or biisines.s, and the 
charge-holder omits to perfect his title by giving 
notice to the original debtor and leaves them in 
the posscss'ion, order or disposition of that per- 
son under such circumstances so as to allow him 
to deal with them in any way he likes and that 
person is afterwards adjudicated insolvent, the 
Official Assignee has a right to step in and claim 
the debt for the general body of the creditors in 
preference to the right of the secured creditors 
under the doctrine of reputed ownership in S. 52 
(2) (c) proviso. S. 17 proviso does not help 
the creditor as S. 52 (c) is an exception to S. 
17. Neal, In rc, 1914 K.R. 910 and 25 Bom. 
659, Ref. ; 6 S.L.R. 97; 7 S.L.R. 61. Expl.; 1929 
Sind 114 and 1930 Sind 77. Dist. (Ilavelizvalla, 
A. f. C.) Dhanrajmal Kish an Das v. Offi- 
cial Assignee. 25 S.L.R. 310=131 I.C. 130 
=A.I.R. 1931 Sind 44. 

S. 53 — Assets rcali::ed — Money received by 

cheque by executing Court — Payment to de- 

cree-holder is not necessary. 
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Section 53 does* not .say that the assets must be 
realized by the decree»holdcr. Money received 
in the form of a cheque by the executing Court 
can be treated as “assets realized”. (Wacir 
Hasan, C. J. and Allsop, /.) Official Assignee, 
Bombay v. Durga Prasad. 9 Luck. 278=6 R. 

O. 217=147 I.C. 68=10 O.W.N. 1282=A.I. 
R. 1934 Oudh 11. 

— S . 53 — Equitable mortgagee — Receiver ap- 

pointed at the instance of — Income of mortgaged 
properties with receiver — Subsequent insolrency 
of mortgagor — Effect. 

Where a icccivcr is appointed at the instance of 
an equitable mortgagee, the income realised from 
the mortgaged properties should in law be con- 
sidered as earmarked for his use and treated asi 
additional security for the amount due to the | 
mortgagee and the latter is entitled, when he is ; 
not able to realise his decree amount by the sale i 
of the mortgaged properties, to proceed against 
the income in the hands of the receiver in pre- 
ference to the Official Assignee in whom the pro- 
perties of the mortgagor might have sbsequently | 
vested. 47 Cal. 418 and 14 C.L.J. 526, Foil. ■ 
{Madhavan Nair, J.) Maharaja of Pitta.- | 
PURAM V. Gokuldoss Govtkdh anuoss. 54 Mad. 
565=1. R. 1931 Mad. 744=133 I.C. 504= 
34 L.W. 165=A.I.R. 1931 Mad. 626=1 

61M.L.J. 111. I 

— S . 53 — Money recovered by Court in pur- | 

suance of execution application is recovered in | 
course of execution — Whether process zvas issued | 
under 0. 21, R 46, instead of precept under • 
46 or garnishee order under O. 21, R. 104, C. \ 

P. Code does not make much differaice. | 

Where steps are taken by the Court for the , 

purpose of obtaining a sum of money into its own 1 
possession under a perfectly legal application ' 
for execution which the decree-holder is in law j 
entitled to make, the fact that instead of issuing ' 
a precept under S. 46 or a garnishee order under I 
R. 104, O. 21, C. P. Code, the Court issues a I 
process under R. 46 of the same order does not | 
make the receipt of the money by the Court 
otherwise than in the course of the execution. 
(Wasir Hasan, C. J. and Allsop, J.) Official 
Assignee, Bombay v . I3urga Prasad. 9 Luck. 
278=6 R.O. 217=147 I.C. 68=10 O.W.N. 
1282=A.I.R. 1934 Oudh 11. 

Ss. 55 and 56 — Act of insolvency more 

than three months prior to insolvency — f.egal 
effect and validity of. See Presidency Towns 
Insolvency Act, S. 9. A.I.R. 1931 Mad. 
366=61 M.L.J. 27. 

S. 55 — Decree-holder insolvent — Exccur 

iion bv private transferee — Objection not raised 
—Effect. 

Where a judgment-debtor is a party to the exe- 
cution piocecdings* and is apprised of the assign- 
nnnt of the decree by the original decree-holder 
\vho IS adjudged insolvent, in favour of a pri- 
\ lie person, as well as of the application of the 
tiansCer(‘e to be substituted in place of the origi- 
nal (kcree-holdcr and to carry on the execution 
and he raises no objection at the time, the Offi- 
cial Assignee not taking any steps to take pos- 
session of the decree and execute it himself, he 
(judgment-debtor) cannot object to the execution 
and say that the Official Assignee alone is en- 
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titled to execute the decree. It is for the Offi- 
cial Assignee or the creditors of the insolvent 
to object to the money due under the decree 
being paid to the transferee of the oiiginal decree- 
holder, and therefore, S. 55 does not bar execu- 
tion of the decree by a private transferee. The 
judgment-debtor cannot be permitted to frustrate 
the execution and to claim exemption from his 
liability to pay the decree upon the ground that 
i the decree-holder has been adjudged insolvent. 

I If the Official Assignee thinks that the transfer 
I is good, there is no reason why the trans*feree 
I should be (Icbarrcd from executing the decree. 
In the absence of an 3 ' evidence one way or the 
other, it is not open to the Court to hold that a 
transfer of a decree made by a person within two 
3 ’ears prior to his adjudication was not in good 
faith and for valuable consideration, in direct 
conflict with the recitals in the deed of assign- 
ment and the circumstances set-forth therein. It 
h* also not sufficient for the judgment-debtor 
to say that the transaction was colourable and 
collusive and that the decree had vested in the 
Official Assignee by operation of law. He has to 
show not only that the Official Assignee was en- 
titled to intervene but also he had intervened, 
or that he intended to intervene. (Jzeala Pra- 
sad, //. C. J. and Janies, J.) Mahesh Prasad 
Khatri V. Smith. 6 I.R. (Pat.) 257=146 I. 
C. 389=A.I.R. 1933 Pat. 130. 

S. 55 — Onus of proof 

The burden is on the Official Assignee to prove 
that the transactions sought to be set aside by 
him were not made in good faith and for \alu- 
ablc consideration. 9 Rang. 170 (P.C.), i''oll. 
(Rankin, C J. and C, C. Chose, J.) Umesh 
Chundek Seal 7*. Falkner. I.R. 1932 Cal. 
511=138 I.C. 741=36 C.W.N. 337=A.I.R. 
1932 Cal. 621. 

S. 55 — Onus of proof — Invalidity of tran- 
sfer. 

Where the Official Assignee challenges the 
validity of a transfer as not being in good faith 
and for consideration, the onus is on him to esta- 
blish the same. Where it appeared that the in- 
solvent transferred property to his guarantor in 
business transaction and the latter took the sale 
without knowledge that the transferor was insol- 
vent. 

Held, that in the absence of proof that the 
transfer was not made in good faith the trans- 
ajction should be upheld. (Sir John Wallis.) 
Harry I^ote v. Official Assignee of Rangoon. 

60 I. A. 362=6 I.R. (P.C.) 31=1933 M. 
W.N. 1449=146 I.C. 743=38 C.W.N. 117 
=12 Rang. 105=39 L.W. 1=1934 A. L.J. 77 
=58 C.L.J. 471=36 Bom.L.R. 137=A.I.R. 
1934 P.C. 3=66 M.L.J. 1 (P.C.). 

S. 55 — Onus of proof — Validity of transi- 

fer. 

In proceedings under S. 55 the onu.^ lies on the 
person who seeks to impugn the validity of the 
transfer, that is in most cases on the Official 
Assignee. (C. C. Chose, Ag. C. J. and Costello, 
J.) Official Assignee of Calcutta v. Ram- 
chandra Kashera. 60 Cal. 1278=149 I.C. 
861 (1)=6 R.C. 642=A.I.R. 1934 Cal. 54. 
Ss. 55 and 56 — Right to apply — Creditor. 
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An application under Ss. 55 and 56 to set aside 
certain transactions by the insolvents can be 
made by the creditor, if the Official AsMpftiee 
declined to move in the matter. (Pane bridge, 
J.) Binjraj Hahnandrai, In re. 60 Cal. 1367 
=149 I.C. 995=6 R.C. 674=A.I.R. 1934 
Cal. 232. 

S. 55 — Transaction void under — Validity 

under S. 53, Provincial Insolvency ^Ict. 

By virtue of the important words being exactly 
the same in S. 55, Ih-esidency Towns Insolvency 
Act, as in S. 53, Provincial Insolvency Act, if 
an hypothecation bond comes within the mean- 
ing of S. 55, Presidency Tow'iis Insolvency Act, 
it would certainly be void under S. 53, Provin- 
cial Insolvency Act. (Das and Baguley, JJ.) 
A. S. N. Firm t;. N. N. Firm. 147 I.C. 796 
=6 R.R. 178 (2)=A.I.R. 1933 Rang. 424. 

S. 55—7 'ransfer of ndwlc of assets of 

debtor in favour of unsecured creditor — Valid- 
ity. 

If an unsecured creditor elects to take a trans- 
fer of the whole of his property from a debtor, 
knowdng that he is in insolvent circiimstanci’s, 
the transfer has the double effect of preferring 
his claim against the debtor to flic claims of 
other unsecured creditors, and further of re- 
moving from the reach of other creditors the 
whole of the assets out of which the unsecured 
creditors* are entitled to receive a rateable dis- 
tribution. Such a transfer cannot be deemed to 
have been made in good faith within S. 55 and 
is void as against the Official Assignee. (Case- 
law discussed.) (Page, C.J. and Mya Bn, J.) 
OmciAL Assic.xki-: v. Poim:. 10 Rang. 219= 
I.R. 1932 Rang. 182=139 I.C. 273=A.I.R. 
1932 Rang. 86. 

S. 55—7 rust for the benefit of creditors 

— Essentials of validity — Onus — Most of the 
creditors not consulted — Suspicious transfer. 

In order that a deed of lru':t executed by a 
debtor for the benefit of creditors within two 
years prior to his adjudication may he \alid, it 
is necessary that the transfer of properly should 
be in favour of (1) a purchaser (2) in good 
faith and (3) for valuable consideration. The 
burden is on the trustees under the deed of trust 
to make out that the transfer satij-fied all the 
three conditions. 43 AI. 739; 39 AI.L.J. 345, 
Ref. A debtor had nearly seventy creditors but 
only six of them were parties to the deed of 
trust. The others were not even consulted on 
the matter. The particular creditor who was 
alleged to have looked into the accounts of the 
dcl)t was himself an undiseharged insolvent ami 
it was not shown he had anything to lose. One 
of the trustees appointed under the deed was 
the debtor himself and the evidence showed that 
the other creditors wau'c lulled into inaction by 
a promise to pay in instalments, a promise which 
was kept up for three months only with a view 
to gain time and avoid the trust being made the 
basis of an application for adjudication. Under 
these circumstances, it was held that the deed 
of trust was not entered into in good faith for 
the benefit of creditors and that it should be set 
aside. (Curgenven, J .) Rama Row v. Offi- 
cial Assignee of Madras. J.R* 1931 Mad. 
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449=130 I.C. 753=33 L.W. 468=A.I.R., 
1931 Mad. 366=61 M.L.J. 27. 

S. 55 — Voluntary transfer— Remission of 

debt by insolvent — If void. 

The expression “transfer” in S. 55 of the 
Presidency Towns Insolvency Act is not limited 
to any particular form of alienation of his pro- 
perty by the in.solvent. The expression is wide 
enough to cover all sorts of devices that may be 
practised or suffered by the in^olvcnt to deprive 
his creditors of the benefit of his property. A 
remission of a debt by the insolvent without con- 
sideration is as much a voluntary transfer under 
S. 55, in India as in Kngland, and as sucih 
against the Fnglish Law Sei tion 55 of the Act 
would override *in an insolvency matter the pro- 
visions of S. 63 of the Contract Act. (Mockett, 
J.) Official Assignee of Madras v. Kanniaii 
Naidc. 58 Mad. 702=160 I.C. 425 (2)=8 
R.M. 649=1935 M.W.N. 297=42 L.W. 
514=A.I.R. 1935 Mad. 1009=69 M.L.J. 
360. 

S. 56 — Praudiilent preference — Test of — 

Pressure — Demand is no evidence of pressure 
when parties aware oj impending collapse — No 
effect on the mind of the debtor. 

The mere making of a preferential payment is 
not a fraudulent preference. The substantial 
motive of the debtor in making it must be looked 
at. If the substantial motive is to prefer the 
creditor, the payment is* a fraudulent preference. 

If the substantial motive is reparation for past 
wrong, or to avoid evil consequences to the 
debtor himself, the payment is not a fraudulent 
preference. The worcl “preference” imports the 
voluntary act of a person who has a choice in 
; the matter. In particular circumstances when a 
1 creditor makes a demand for payment, with or 
without a threat of launching legal proceedings to 
. recover the debt, the effect of the demand upon 
I the mind of the debtor is such that he is no 
longer to be regarded as making the payment 
voluntarily or cxcrcis'ing free will in the sense 
of electing to do something which he need not 
do. If a demand has that elTect upon the mind 
of the debtor, a transfer executed in favour of 
a creditor in those circumstances is not a fraii-. 
(lulcnt preference under S. 56. On the other 
hand, a demand by the creditor is not aUvays 
evidence of pressure. If a debtor thinks that, 
if he accedes to the demand and pays his cre- 
ditor he will be able to continue to carry on 
his business, and makes* the transfer with that 
object in view', then the debtor’s intention in 
making that transfer is not to prefer the credi- 
tor but to benefit himself and prevent his busi- 
ness from being brought to an end. E contra 
where (as in the present case) a demand for 
payment is made by a creditor to a debtor at a 
time when both of them have reason to appre- 
hend that the financial position of the debtor is 
such that in all probability the debtor’s business 
will collapse, the detnancl would not have any 
real effect on the mind of the debtor. There is 
no room in those circumstances for any “pres- 
sure” to operate and the transfers in favour of 
creditors should be treated as fraudulent pre- 
ferences. Exp. Taylor, In re Goldsmith, 18 
Q.B.D. 295 and Sharp v, Jackson, 1899 A.C. 
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419, Rel. on. (Page, CJ, and Mya Bu, /.) 
Adakammii Achi V. Okficial Assk.nfe. 11 

Rang. 489=149 I.C. 145=6 R.R. 292=A.I. 
R. 1934 Rang. 17. 

Ss. 56 and 7 — Fraudulent transfer — Set- 
ting aside — Jurisdiction of hisolvcncy Court, if 
e.vclu)siv € . 

Wh(Te the Official Assignee seeks to set aside 
a transactic)n falling under S. 56 and not covered 
by S. 36 of the Presidency Towns Insolvency 
Act, it is open to the Court to exercise a dis- 
cretion whether to try this matter on a notice 
of motion in the Insolvcni'y Court or to nhgate 
the Onicial Assignee to a suit in the Cm! (^nirts. 
It is not correct to say that the Insolveiuy Court 
ha.s exclusive jurisdiction in the matter 'of set- 
ting aside a fraudulent transfer. 50 Mad. 776, 
Diss. from. (3/irja, /.) NAfiiuiiAM Gofai. 
Mantri, In re. 141 I.C. 664=1. R. 1933 
Bom. 115=34 Bom.L.R 1166=A.I.R. 
1932 Bom. 566. 

— — S. S6—Onus of proof — Avoidance of 
transfer — Validity of transaction . 

Under S. 56 the onus is on the Official Assignee 
to show not merely that there was a preference 
but that it was made \Mth a view to gixing that 
preference. (C. C. Chose, Ag, CJ. and Cos- 
tello, J .) Official Assii(}nli<: of Calcutta t. 
Ramchandeu Kashf.ra. 60 Cal. 1278=149 
I.C. 861 (1)=6 R.C. 642=A.I.R. 1934 Cal. 
54. 

S. 57 (c) — "Goods and chattels'* — Debts 
due to insolvent. 

A chose in action, if it is a debt due to the 
insolvent in his trade or business, comes within 
the words of goods and chattels, 25 Mad. 406, 
boll. (Ilavelizvalla, A. I.C.) I )itanra7mal 

Kisiitn Das v. Official Assignkk. 25 S L R 
310=131 I.C. 130-^A.I.R. 1931 Sind' 44 . 
r S. 57, proviso — Payment to creditor after 
mnuhncnf of adjudication and before appellate 
order setting aside annulment— Title of Official 
Assignee . 

A firm was adjudicated insolvent upon a cre- 
ditor’s petition on 1st April, 1933. On 2nd 
June, 1933. the adjudication was annulled and 
on 8lh July, 1933, an appeal was filed against the 
order annulling the adjudication . On 21st 
August, 1933, the appeal was allowed and the 
order annulling the adjudication was set aside 
Meanwhile, on 1st August, 1933, the firm paid 
certain sums of money to the respondent Banks 
to whom they were indebted. 

Ileld, that in the events that happened the title 
of th(i Official Assignee related back to the first 
available act of insolvency upon which the in- 
solvency petition was based, that prima facie 
the payments by the firm on 1st August, 1933, 
to the Banks were void as against the Officiai 
Assignee, that the onu.'> lies upon the Banks to 
satisfy the Court that they arc entitled to claim 
the protection and the benefit of S. 57 of the 
i^^U'SKluicy Towns Insolvency Act and that the 
payments in dispute did not fall within the pro- 
nof the effect of the order 
/i'"' Court on 21st August, 

1933, was that the date <,f tlie order of adjudi- 
cation was the date upon which that order was 
in fact passed, namely. 1st April. 1933. and as it 
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was common ground that before receiving the 
payments the Banks were fully aware of the 
insolvency proceedings though they made no 
enquiries whether any appeal had been lodged 
against the order annulling the adjudication. 

Held also, that the principles underlying the 
doctrine of lis pendens are not dissimilar from 
the principles which arc to be applied in con- 
struing S. 57 of the Presidency Towns Insol- 
vency Act. (Page, C. J. and Mya Bu, J .) 
Official Assignee v. Mercantile Bank of 
India, Lid. 12 Rang. 577=154 I.C. 221= 
7 R.R. 292=A.I.R. 1935 Rang. 61. 

S. 58 (2) — Property of the insolvent — • 

Title of insolvent in dispute — Pmvers of Insol- 
vency Court — Direction to Official Assignee to 
take charge of the property. 

In a case where the title of the insolvent to 
certain property is disputed, the Insolvency Court 
can authorise the Official Assignee to take 
charge of the property pending settlement of the 
dispute. 37 Cal. 713, Poll. (Curgenven and 
Cornish, JJ.) Ramaswami Chettiar v. Offi- 
cial Assignee of Madras. 54 Mad. 1006= 
I.R. 1931 Mad. 777=133 I.C. 777=34 L.W. 
47=A.I.R. 1931 Mad. 672=61 M.L.J. 812. 

S. 58 (2) — Scope — Third party— Whether 

can be directed to produce boe-ks of account. 

The Official Astsignee cannot apply under 
vS. 58 (2) to direct a third per^()n to produce 
hooks of account alleged to be in his custody. 
(Beasley, C.J. and Cornish, J .) Valliammal 
V. Official Assignee of Madras. 56 Mad. 
273=143 I.C. 265=1. R. 1933 Mad. 283= 

1932 M.W.N. 959=36 L.W. 703=A.I.R. 

1933 Mad. 74=63 M.L.J. 810. 

S. 60 (2) — Constriicfion — "Income** . 

The term “income” in S. 60 (2) must be con- 
strued as ejusdem generis with “salary” and the 
Court has jurisdiction under S 60 (2) in respect 
only of the insolvent's Hilary or income in the 
nature of a salary. Ex parte Bcniocll, (1885) 
14 Q.B.D 301 and In re Shine, (1802) 1 Q.B. 
522, ReL (Page, C.J. and Das, ./) Official 
Assignee of Rangoon v. Maung Nyttn Maung. 
9 Rang. 138=1. R. 1931 Rang. 114 (1) = 131 
I.C. 50 (1)=A.I.R. 1931 Rang. 79 (1). 
S. 79 — Duty of Official ^Issignec — Stan- 
dard of .honesty — After-acquired property of 
insohent — Person dealing loith insolvent bona 
fide — Rights. 

In deciding what is the duty of the Official 
Assignee with regard to a contested action in 
which he is concerned as a trustee, the Court 
must consider not merely whether he has a cause 
of action or right or a defence or ans^wer which 
would prevail at law or in equity as between ordi- 
nary litigants, but also what in point of honesty, 
the trustee ought to do in respect of the facts of 
the case. 

Where a certain company possessed a moral or 
equitable claim to a certain sum which represented 
money that had been entrusted by the company to 
the insolvent to be applied by him for a specific 
purpose as their agent and the insolvent has no 
beneficial interest in the sum except to the extent 
of his commission. 

Held, that the Official Assignee is justified in 
refusing to intervene and claim the amount as 
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against the company. (1929) 2 K.B. 735. Ref. 
{Page, C. J. and Mosely, J.) Choung Tatk v, Ma 
Thein Nu. 8 Rang. 665=1. R. 1931 Rang. 136 
=131 I.C. 504=A.I.R. 1931 Rang. 74 (2). 

S. 81 — Official Assignee— Right to coni- 

fnission — Annitlmmt of adjudication. 

Where an adjudication order obtained on a 
petition by a creditor if* annulled, the Official 
Assignee is not entitled to a commission. He is 
certainly entitled to demand from the adjudicat- 
ing creditor all the ouNof -pocket expenses he 
may have incurred. {Sen, J.) S. A. R. M. 
Chettyar Firm, In the matter of. 149 I.C. 
1036=6 R. R. 348=A.I.R. 1933 Rang. 280. 

■ — S . 90 — Adjudication in British Court- Aur 

junction restraining proceedings tn foreign Court 
— Whether can he made. 

The language of S. 90 (1) is wide enough to 
confer on the Court the power of granting an in-’ 
junction restraining proceedings in a foreign 
Court by creditors of an insolvent who is so ad- 
judicated in a British Court and the more f*o when 
the parties sought to be restrained carry on busi- 
ness within the Court’s jurisdiction even if they 
do not reside there and have assets within its 
jursdiction which can be attached in the case of 
any breach of the injunction. Order for injunc- 
tion refused on the particular facts. Case-law 
discusKd. {Panckridqe, J.) Sumermull SoRV- 
Re. 136 I.C. 141=1. R. 1932 Cal. 189= 
35C.W.N. 506--A.I.R. 1932 Cal. 124- 

S. 90 (1) — Injunction restrainincj pro- 

feedings by creditor in a foreign Court —Power of 
Court to grant 

Section 90 (1) of the Insolvency Act confers on 
the Court the power of granting an injunctnm 
restraining a creditor, who carries on business 
within Its jurisdiction, from proceeding in a 
foreign Court against the property of the insol- 
vent in the foreign country. {McNair, J.) In re 
Binjraj Sagarmal. 39 C.W.N. 1135=62 Cal. 
‘659. 

— — S. 90 (2) — "'Proceedings in CourC — hiV- 
quiry into claims by Official Assignee — Costs of — 
Poivcr of Insolvency Court to award. 

The Official Assignee cannot be regarded as a 
“Court” while enquiring into claims made against 
the estate of an insolvent pending the insolvency 
and so the insolvency Court has no jurif*diction 
to award the costs of and incidental to such cn- 
•quiry. {Mirza, J.) Morarji Jairam Narainji, 
In re. I.R. 1932 Bom. 511=139 I.C. 587=34 
Bom.L.R. 1175=A.I.R. 1932 Bom. 569. 

S. 90 (4) — Adjudication made on specific 

act of insolvency — Evidence of other acts of in]- 
solvency — Permissibility. 

After an order of adjudication has been made | 
on specific acts of insolvency contained in affida- 
vits filed in support of the creditor’s petition, the 
Court is* not empowered to allow evidence to be 
given of acts of suspension of payment other 
than those contained in the petition and the affi- 
davits filed. {Sen, J.) S. A. R. M. Chetiyar 
Firm, In the matter of. 149 I.C. 1036—6 R.R. 
348=A.I.R. 1933 Rang. 280. 

S. 90 (4) — Amendment — Powers of 

Court. 

A Court has wide powers to grant amendment 
oinder S. 90 (4), Presidency Towns Insolvency 
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Act, and there would appear to be no objection 
to make an amendment wdiere there is no ques- 
tion as to in fraction of the law of limitation, • 
{Ferrers, J.C. and O* Sullivan, A.J.C.) Jetha'- 
NAND AIuRIJMAL r. (illANSHAMDAS . 29S.L.R. 

265=8 R.S. 95=159 I.C. 745=A.I.R. 1935 
Sind 53 . 

S. 97 — Suhshlution of another creditor— 

Permissibility — Tune limit. 

Where the orginal petitioning creditor i& 
alleged not to act with due diligence, it is open 
to another creditor to apply to be substituted 
and the fact that such application is made more 
than three months after the insolvency is immate- 
rial. {Aston, A .J .C .) Saeamatmal Janimal, 
In re. 26 Sind L. R 162=1. R. 1932 Sind 
155=139 I.C. 851=A I.R. 1932 Sind 161. 

S. 99 — Applicability — Hindu trading 

family — Initiation oj proceedings by — Maintaitif- 
ability . 

A Hindu trading family or a joint family 
business is ikjI competent to initiate proceedings 
under the Act, as it is not a firm or partnership. 
{McNair, . 1 .) Gobind L\'i. Moiiata. In re. 

164 I.C. 428 (1)=9 R.C. 206=39 C.W.N. 
275. 

S. 99 — Applicability — - I Urdu trading 

family — Joint family firm. 

Section 99 apjilies as much to a joint family 
firm as to any other kind of partnership and a 
joint family firm can be adjudic.ited insolvent 
though that will not imply the adjudication of a 
minor member or even an adult member who has 
taken no active part in the management and 
whose liability will extend only to the extent of 
bis interest in the joint family propery. 2 Lah. 
40, Ref. {Wild, J.C. and Milne, A J.C.) Chatur- 
Biiuj J^'iRM OK KEWArR.\M. 25 S.L.R. 322= 
I.R. 1931 Sind 148=134 I.C. 996=A.I.R. 
1931 Sind 179. 

S. 99 — Proceedings against joint family 

firm — Notice on each member, not necessary. 

In proceedings taken for the adjudication of a 
joint family firm, it is not necessary to serve 
individual notices upon each member of the 
family. 25 S.L.R. 54, Ref. {Wild, J.C. and 
Milne, A.J.C.) Chatukbiiuj v. Firm of 
Kewalkam. 25 S.L.R. 322=1. R. 1931 Sind 
148=134 I.C. 996=A.I.R. 1931 Sind 179. 

S. 102 — "Obtaining credit* — Aftef^-acquir- 

cd property — Undischarged insolvent — Mortgage 
by — If an offence. 

An undischarged insolvent is entitled to deal 
with the property acquired by him after the order 
of adjudication by w^ay of mortgage. The term 
“obtaining credit” is not the same thing as a 
mortgage which is not merely a promise by 
debtor to pay the loan but a conveyance as 
well. So the transfer of the property by way 
of mortgage in raising the loan on hypotheca- 
tion of immovable property, acquired by the in- 
solvent after the adjudication order does not 
stand on the same footing as obtaining credit 
merely, as mentioned in S. 102. The insolvent 
cannot therefore be convicted under S. 102 for 
having made such a mortgage without disclosing 
his insolvency. {Guha and Nasim AH, JJ.) 
pREM Chand Mullick v. Nilmoni Das. 61 
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S. 102. 

Cal. 281=151 I.C. 137=7 R.C. 73=1934 
Cr.C. 791=35 Cr.L.J. 1238=38 C.W.N. 283 
=A.I.R. 1934 Cal. 529. 

— — S. 102 — "Obtaining credit'* — Meaning of 
— Obtaining goods on jangad — Offence. 

An undischarged insolvent who obtains goods 
from another person on jangad (sale or return), 
without disclosing the fact that he is an undis- 
charged insolvent commits the offence of “obtain- 
ing credit” within the meaning of S. 102. 
{Ranijnckar and Kania, JJ .) Empkkor 1'hikoz- 
SHAii Manlkji Gandhi. 58 Bom. 646 -152 
I.C. 706=7 R.B. 164=36 Bom.L.R. 731- 
36 Cr.L.J. 134=1934 Cr.C. 1132=A.I.R. 
1934 Bom. 360. 

S. 103 — Scope. 

Per Rupchand, J.C. — Before an insolvent can 
be put on his trial before a Mai^istrate, two 
conditions must be proved to exist, via., that 
there are ground? to believe that the debtor has 
been guilty of an offence under the Act, and 
second^’, that the circumstances are such as to 
render a prosecution desirable. (Rupchand, J.C. 
and Mehta, A. J.C.) L\lchand Khusuauias 
V, Official Assionti:, Karachi. 27 S.L.R. 
468=147 I.C. 136=6 R.S. 129=A.I.R. 1933 
Sind 381. 

Ss. 103 and 104 — Order under, when to 

be made. 

Where a prima facie case is clearly made out 
at the preliminary inquiry, an order for proceed- 
ings being taken under S. 103 is certainly justi- 
fied. (Rupchand, J.C. and Mehta, A. J.C.) 
Lalchand Kitusiia/.das V. Official Assignef, 
Karachi. 27 S.L.R. 468=147 I.C. 136= 
6 R.S. 129=A.I.R. 1933 Sind 381. 

S. 103 (a) (iii) and (b) (ii) — Charges 

under, are distinct — Joinder of three separate 
acts under both — Illegal. Cr. P. Code, 

S. 233 AND Prfsidfnsy Towns Insolvency Act, 
S. 103 (a) (iii) AND (b) (li). 36 Bom.L.R. 
639=A.I.R. 1934 Bom. 303. 

S. 103 (b) (ii)— 7 *ro'sccution of insolvent 

• — Sanction of Court. 

Unless the insolvency Judge is satisfied that the 
money transferred was money belonging to the 
debtor, he ought not to sanction the prosecution 
of the insolvent for an offence under S. 103 (b) 
(ii). Unless the Judge has dearly in his mind 
that some definite offence has been committed in 
the ccnirse of “the subsequent dealings of the in- 
solvent” he is not justified in sanctioning the 
prosecution merely because in the event it might 
turn out that the Magistrate can elicit from the 
evidence adduced in the course of the prosecution 
that an offence under the Insolvency Act has been 
committed. (Pa(je, C. J. and Das, J.) Yusuf 
Ardul Aziz v Bi.ackwood and Blackwood & Co 
149 I.C. 1106 (2)=6 R.R. 369=A.I.R. 1933 
Rang. 253. 

• j-S . 104 — Complaint under — Considerations 
\olicc to insolvent — Desirability. 

In considering whether a complaint should be 
made under S. 104, the Court has not onlj^ to 
take into account the probability of the criminal 
proceedings being succcs?ful or the reverse, but 
also must determine uiion a consideration of the 
case as a whole whether it is desirable in the pub- 


1 lie interest that an example should be made of 
I an insolvent whose conduct has been so bad that 
I criminal proceedings ought to be taken against 
him as deterrent against the same or similar 
offences being committed by other insolvents. In 
any case, the Judge is at liberty to proceed under 
. S. 104 with or without a preliminary enquiry be- 
. ing made. Further, an application under S. 104 
' is not one in which the insolvent against whom 
proceedings are proposed is entitled to take part 
unless invited to do so by the Court, but it can- 
not be said that where an insolvent is not heard 
on an application under S. 104 the insolvent i? not 
j thereby prejudiced in any way, because in the event 
; of proceedings by w'ay of prosecution being in- 
I stituted he has, of course, ample opportunity of 
! appearing and defending himself in those pro- 
i ceedings when launched. It depends on the cir- 
I cumstances; and it may often be of great im- 
I portance to the insolvent that he should have an 
' opportunity of explaining to the Court the reasons 
' why he contends that the Court .should not pro- 
, cccd to the extreme limit of making a complaint 
under S. 104 against him in a Criminal Court. 

, (Page, C. J. and Mya Bit, J) Burma Dairy 
Co, Ltd 7'. D. R. Desm 13 Rang. 525=158 
, I.C. 644=8 R.R. 199=A.I.R. 1935 Rang. 
324. 

— S. 104— F.1 \rercisc of powers under — At the 

' hearing of application for discharge — Desirability. 

' It is open to the Court at any stage of proceerl- 
, ings after the adjudication order has been passed, 
and even after discharge, to exercise the discre- 
tion with which it is vested under S. 104. It is 
not necessary, and in many cases, it would be 
I undesirable, that the Court should order that a 
■ complaint be made under S 104 at the hearing 
of an application for discharge. Different consi- 
derations aiise when the Court is called upon to 
tlccide whether and if so upon what terms an in- 
solvent should be granted his discharge, and whe- 
; thcr the Court should exercise the powers wdiich it 
: possesses under S. 104. (Page, C J and Mya 
Bu, J.) Burma Dairy Co, Ltd. v D. R. Dlsai. 
13 Rang. 525=158 I.C. 644=8 R.R. 199= 

, A.I.R. 1935 Rang. 324. 

S. 108 — Proceeding undcr—AppHcabilitv 

\ of S. 7 of the Act. 

I Section 7 is applicable only to cases whore there 
j has been an adjudication in insolvency. It is 
j not applicable to proceedings to administer a dc- 
, ceased debtor’s estate initiated under S. 108. 

' Hcivitt, In re, 15 Q.B.D. 159, Rel. on. (Beas.- 
I ley, C. J. and Cornish, J.) Valliammal v OffT- 
j CIA’L Assignfe of Madras. 56 Mad. 273=143 
I I.C. 265=1. R. 1933 Mad. 283=1932 M. 
W.N. 959=36 L.W. 703=A.I.R. 1933 Mad. 
74=63 M.L.J. 810. 

•; S. 109 — Order — Effect of — Date of drazis- 

ing up immaterial. 

Under S. 109 of the Act, the property vests in 
the Official Assignee the moment an administra- 
tion order under S. 108 is pronounced. The draw- 
ing up of the order does not delay the vesting 
nor a direction by the Judge that the order (pro- 
nounced by him) should not be drawn up for 
some time. So another person subsequently ap- 
pointed administrator in an administration suit 
has no power over the estate or to sue for the 
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recovery of sums of money due to it. (^^glish 
Cases Ref.) {Rankin, C, J. and Costello, /.) 
HiRA'i.AL Murarka V. AIang'iulal Bagaria. 59 
Cal. 1475^141 I.C. 358=1. R. 1933 Cal. 112 
=36 C.W.N. 861=A.I.R. 1933 Cal. 208. 

S. 112 — Rules under, framed by Karachi 

Court — R. 15^1 — Creditor not proving debt before 
composition — Right to proceed against surety uiv- 
der the composition. 

No creditor can take the benefit of coiiiposilioii 
unless he has proved his debt before the approval 
of such composition in view of R. 154 of the 
Karachi Town Insolvency Rules. Hence where a 
creditor has not lodged his proof with the Ohicial 
Assignee and he has not proved his debt under 
the Insolvency Act, he cannot proceed against the 
surety under the composition. {Ferrers, J. C. 
and Riipcliand, A. J. C.) Ahmedali Moosaji v. 
SONAJIM Punta. 29 S.L.R. 258=156 I.C. 722 
8 R.S. 12=A.I.R. 1935 Sind 137. 

Ss. 121-A and 122 (as amended by 

Bombay Act XX of 1933) — Unclaimed divi- 
dends — Annulment of adjiiclication — Absence of 
order for vesting — Effect — If lapse to Govern- 
ment — Right of insolvent to claim. See Presi- 
dency Towns Insolvency Acr, S. 23. 37 Bom. 

L.R. 449=A.I.R. 1935 Bom. 310. 

S. 126 — Scope —Rangoon High Court — 

Power to call upon the Madras High Court to act 
in aid — {English) Bankruptcy Act, 1914, S. 122-— 
Scope. 

Section 122 of the (English) Bankruptcy Act, 
1914, which corresponds to S. 118 of the Bank- 
ruptcy Act, 1883, applies to all the Courts in the 
British Empire. It not only authorizes one Court 
in the United Kingdom to aid and get aid from 
British Courts outside the United kingeiom but 
also enables two British Courts outside the Unit- 
ed Kingdom to aid each other. So it authorizes 
one High Court in British India to aid another 
High Court in British India or a High Court in 
Bnti.sh India to help a pro\iiicial Insolvency Court 
in British India. S. 126 of the Presidency Towns 
Insolvency Act which provides that all Courts 
shall make .such orders as may be necessary to 
give effect to S. 118 of the Bankruptcy Act, 1883, 
enables the High Court at Rangoon, b 3 ^ means of 
an order of Court together with a request, to call 
upon the JMadras High Court and its ofiicers to 
act in aid of it and of the Official Assignee of 
Rangoon in an insolvency. {Ramesam, O. C. J. 
and Cornish, /.) Ramaswamy Ciieitiar v. OFpr- 
ciAL Assignee of Madras. 135 I.C. 616=1. R. 
1932 Mad. 184=1932 M.W.N, 249=34 L.W, 
765=A.I.R. 1932 Mad. 264=62 M.L.J. 96. 
— Sch. II, para. 11 — Bank holding hen on , 
shares in name of insolvent's wife — Not bound 
to value or surrender. j 

The sharers standing in the name of the wife ' 
of the insolvent are prima facie her property and 
a lien over the property of a stranger is in no j 
sense a lien over the property of a debtor so as ' 
to attract the applicability of the rules pertain- ! 
ing to proof of claims by secured creditors. ! 
{Rupchand, A. J. C.) Kalla Gella, In re. 27 
S.L.R. 224=150 I.C. 274=6 R.S. 272=A.I. 
R. 1933 Sind 355. 

Sch. II, para. 11 — Co^-operative Bank i 

holding lien on insolvents* shares — Proof of claim I 
without valuing or relinquishing security — Per- I 
Q. D.— ljf-172 


. PRESS (EMERGENCY POWERS) ACT 
(1931), S. 2. 

, missibility — Bombav Co'~operativc Societies Act 
I {VII of 1925), .S’. 26. 

Certain shares of a Co-operative Bank were held 
by the insol v(:nts, a trading firm. The Bank pro- 
v'cd their claim without disclosing their lien or 
giving credit for the shares. On* an application 
by the Official Assignee, it was contendecl by them 
j that (i) under the provision of S. 26 of the Bom- 
bay Co-operative Societies Act (VII of 1925) the 
shares were exempt from attachment of sale or the 
claims of Official Assignee, that the provisions of 
the Insolvency law relating to proof by .secured 
creditors applied only to property which vested 
in the Official Assignee; (li) under bye-law 8 of 
the Bank, a mcjiiber may he expelled and his 
shares forfeited on his insolvency. 

I Held, that (i) the shares which S'tood in the 
! names of the insolvents were indubitably their pro- 
jierty over whicli the insolvents had a disposing 
power, subject to the hen; (n) on their insol- 
v'cncy, they had not been in fact expelled and the 
Bank had not forfeited their shares so far and 
bye-law 8 was of no avail ; that if necessary, the 
value of the shares may be indirectly made avail- 
able ioT the benefit of the creditors by making it a 
condition to the discharge of the insolvents that 
they should dispose of them and pay their value to 
the Official Assignee; therefore the Bank should 
be directed to value or reliiKiiiish their security. 
(Rupchand, A. J. C.) Kali.a Geu.a, In re. 27 S. 
L.R. 224=150 I.C. 274=6 R.S. 272=A.I. 
R. 1933 Sind 355. 

— ; Sch. II, (Proviso) — Official Assignee — 

Failure to redeem — Equity of redemption lost. 

The failure of the Official Assignee to signify 
his election to exercise the power to redeem the 
property within the time allowed puts an end to 
^ his equity (3f icdemption which without more 
vests in the mortgagee. {Rupchand Bilaram,^ 
A. J. C.) Tayabali V. Parpatibai. 26 S.L.R. 
29=1. R. 1932 Sind 106=139 I.C. 95=A.I. 
R. 1932 Sind 73. 

PRESS ORDINANCE (II OF 1930)~/nto- 

pretation — Reasonable construction of provisions. 

The Press Ordinance enacts provisions of a 
very ccmipi chcnsive nature but they’ should be in- 
terpreted in a reasonable manner. The law does 
not seek to put any narrow' construction on the 
expression used and only interferes, when plainly 
and deliberately the limits prescribed by it are 
violated. {Shadi Lai, C. J., Broadway and Abdul 
Qadir, JJ.) Prithvi Dass Sharma v. Emperor. 
12 Lah. 345=1. R. 1931 Lah. 713=132 I.C. 
889=32 Cr.L.J. 997=32 P.L.R. 676=1931 
Cr.C. 539=A.I.R. 1931 Lah. 283 (F.B.). 
PRESS (EMERGENCY POWERS) ACT 
(XXIII OF 1931) — Strict construction. 

The provisions of the Press (Emergency 
Powers) Act arc of a penal character and, ac- 
cording to the ordinary rules of interpretation, 
they should be construed strictly and in such a 
manner as to protect the liberties of the subject. 
{Agha Haidar and Tek Chand, JJ.) Des Raj v. 
Emperor. 151 I.C. 943=7 R.L. 227=35 Cr. 
L.J. 1447 (2)=1834 Cr.C. 502 (2)=A.I.R. 
1934 Lah. 264. 

— S. 2 (6) — 'Document* — Meaning. 

The word ‘document’ in S. 2 (6) of the Act, 
bears the same meaning as in S. 29, I. P. Code,. 
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PRESS (EMERGENCY POWERS) ACT 
(1931), S. 2. 

-and S. 3 of the Evidence Act. (Bajpai, /.) 
Satyawan Acharya V . Emperor 153 I.C. 411 
^7 R.A. 496^=^36 Cr.L.J. 335—4 A.W.R. 
488—1934 Cr.C. 1338:=A.I.R. 1934 All. 1031. 

S. 2 (6) — “Fublic ncios' — Meaning — /«*- 

formation coyiveycd hy photographs. 

Information is “public news” within the mean- 
ing of S. 2 (6) if it concerns a matter of pub- 
lic and topical interest as contrasted with purely 
.historical interest. Accused was found in pos- 
ses'sion of card photographs of person killed in the 
•Chittagong armoury raifl ease and they were kept 
for distribution. The legal proceedings were not 
terminated and the emergency measures rendered 
necessary in the District of Chittagong weie still 
ill operation. 

Held, that the information regarding the raid 
was public news, that the phol()graj)hs were docu- 
ments containing public news and therefore new^s 
sheets within the meaning of S. 2 (6) and that 
the accused was guilty. {Panckndge and Patter- 
son, JJ.) JiTENDRA l^AL BeNERJIT V . KmpEROR. 60 
Cal. 1089=37 C.W.N. 990=1. R. 1933 Cal. 
457=143 I.C. 612=34 Cr.L.J. 619=1933 Cr. 
C. 726=A.I.R. 1933 Cal. 458. 

[As amended by S. 1 (3) of the Emer- 
gency Powers Ordinance (II of 1932)], Ss. 3 
and 7. . 

Where the District Magistrate, acting under 
his own pow(‘rs under S, 7 or only enforcing the 
previous order of the J-ocal (jovernment, has 
directed the publisher of a newspaper to depo- 
sit security on the ground that a certain article 
published therein came within the purview of S. 
A (1) (d) and (c) of the Act as^ amended by 
the Ordinance of 1932, the High Court’s power 
of inlerfcrcnce is confined by Ss. 23 and 3(J for a 
limited purpose to decide whether the publication 
or article does or docs not come wdthiii the pur- 
view of S. 4 (1) of the Act, That power of the 
High Court should, under S. 30, be invoked, by 
an application within 2 months from the date of 
the order. Where no Mich application was made, 
the order directing him to furnish security cannot 
be interfered with. The Distinct Magistrate act- 
ing uniler the Act is not a Court but an executive 
officer and the High Court has, therefore, no 
power of superintendence under S. 107 of the 
•Government of India Act. {Courtney Terrell, 
C. J , Mahomed Naur and Varma, JJ.) Murali 
Manotiar Prasad 7'. Emperor. 13 Pat. 547=6 
R.P. 669=35 Cr.L.J. 1022=149 I.C. 841= 
1934 Cr.C. 720=15 P.L.T. 291=A.I.R. 
1934 Pat. 344 (F.B.). 

S. 3 (3) — Notice under — Contents. 

The notice under S. 3 (3) and S. 7 (3) need 
not specify that the offender has contravened any 
particular .sub-section of S. 4 of the Act. {C. C. 
Chose, .1 C. J, Milker ji and Panckridge, JJ ) 
“Adxance” (Newspaper) and Sadiian Press, In 
rr 61 Cal. 36=6 I.R. (Cal.) 159=145 I.C. 
881=34 Cr.L.J. 1095=38 C.W.N. 56=1933 
Cr.C 1256=58 C.L.J. 32=A. I.R. 1933 Cal. 
754 (S.B.). 

^ — S 4 — Offence under — Comment on .su.s- 

pension of ciinl disobedience morement — Puhlicay 
tion as ncn^s item. 

It is the effect of the wordsi as published in the 
news-paper and not merely the meaning of the 


PRESS (EMERGENCY POWERS) ACT 
(1931), S. 4. 

words taken by themselves that has to be con- 
sidered in order to see whether a statement is hit 
at by S. 4. Where a news-paper contained a 
news item transmitted by an agency to the effect 
that a certain person said that the suspension 
of civil disobedience movement amounted to an 
acknowdedgment of defeat and that it was not 
likely to further the caus*c of national progress 
and commended certain other persons who ex- 
pressed the opinion that the fight should be con- 
tinued till freedom was attained. 

Held that the editor and printer were not liable 
to be convicted under S. 4. {C. C. Chose, A. C. 

J , Mukerji and Panckndge, JJ.) “Advance” 
Newspaper and Sadiian Press, In re. 61 Cal. 
36=6 I.R. (Cal.) 159=145 I.C. 881=34 Cr. 
L.J. 1095=38 C.W.N. 56=1933 Cr.C. 1256 
=58 C.L.J. 32=A.I.R. 1933 Cal. 754 (S. 

B. ). 

Ss. 4 and 18 — Poster encouraging violence 

— Heading ‘'I.ong long live lievolulwn” . 

When there is nothing in the “announcement’ 
itself which can be said to encourage, directly or 
indirectly, the commission of any offence, much 
! less murder or other cognizable offence involving 
violence, or which makes reference, explicit or 
convert, to any person who has, or is supposed to 
have committed crimes of this nature, the mere 
fact that the head-line of the poster, contains the 
words “Long long live Revolution” cannot lead to 
the conclusion that it was intended to produce 
literature advocating violence. (Agha Haidar 
and Tck Chand, JJ.) Ov.s Raj t' Emperor. 151 
I.C. 943 -^7 R.L. 227=35 Cr.L.J. 1447 (2) 
=1934 Cr.C. 502 (2) =A. I.R. 1934 Lah. 264. 

S. 4 (1) — Construction of offending artv^ 

cle. 

Per C. C. Chose, /.—“The arti(:le must, as a 
matter of law, be read as a whole in a fair, free 
and liberal spirit and should not be viewed with 
an eye of narrow and fastidious criticism * * * So 
long as criticism or expression of opinion of any 
sort is allowed, it is not right that isolated ex- 
^ pressions should be subjected to scrutiny under 
the microscope as it were and a sinister meaning 
ferretted out and dras«tic action taken under the 
Ordinance. * * * What was considered seditions 
under S. 124-A, Penal Code in 1897 may not ne- 
cessarily be hel(l to be so in 1932; one c*innot shut 
one’s eyes to changes in political conceptions due 
to the march of events and to the declared ob- 
i jeetives of the Government of the day.” {Rankin, 

C. J., C\ C. Chose and Mallik, JJ.) Amrita 
Bazar Patrika 7^ Emperor. I.R. 1932 Cal. 696 
=140 I.C. 304=33 Cr.L.J. 949=56 C.L.J. 
157=37 C.W.N. 166=1932 Cr.C. 747=A.I. 
R. 1932 Cal. 738 (S.B.). 

S. 4 (1), as amended by — Emergency 

Powers Ordinance (1932), S. 63 (4) (d) — Gor 
verumcnt apathy to native industries — Complaint 
of — Imputation of dishonest motive, to protect 
foreign industries — Distinction between. 

Where the writers in bewailing the present eco- 
nomic condition of the country and his comments 
are inspired by a comparison between the zeal and 
enthusiasm of the authorities in England and the 
alleged in action of the authorities in India as 
regards the solution of (luestion relating to un- 
employment and to obtaining: better facilities for 
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purposes of trade and commerce and the writer as the social boycott of a person, who was a voter 
goes on to accuse the authorities in India of suf- or a candidate for an election, would certainly 
fering from a sort of inertia as regards taking annoy him (if it would not actually put him in 
measures which would revive trade and coTumcrcc, fear), and would thereby induce him to refrain 
he is not hit by S. 63 but when he further imputed from exercising Ins right to vote or to stand for 
dishonest motives to Government in protecting an election. {Shadi Lai, C. J., BroadK^ay and Ah- 
foreign industries he brings the (iovernment into dul Qadir, JJ.) Pkitiivt Dass Siiarma r. Em- 
hatred or contempt or creates disalTection within pkkor. 12 Lah. 345— I. R. 1931 Lah. 713 — 132 
S. 63 (d) , {C C. Chose, Costello and Rem fry, I.C. 889=32 Cr L.J. 997=32 P.L.R. 676= 
JJ.) Ananda Bazar Patrika, In the matter of 1931 Cr. C. 539— A I.R. 1931 Lah. 283 
60 Cal. 408=1. R. 1932 Cal. 675=140 I.C. 5 (F.B.). 

=33 Cr.L.J. 839=37 C.W.N 104=1932 Cr. — ; S. 4 (1)— articlc—Offence. 

C. 754=A.I.R. 1932 Cal. 745 (S.B.). bAen a single seiitenee, in a newspaper article 

S. 4 (1) Ordinance (1932), S. 63 (4) if abnoxious to S. 4, sub S (1), intails forfeiture 

Government established by law” . nf the security, imd it is not oiien to the Court to 

No distinction in 5«nbstance can be drawn be- apportion punishment or to reduce the penalty on 
tween Government established by law in British any other ground. (Shadi Lai, C. Broadway 
India and the Executive Government. (C. C. (^f^d Abdul Qadir, JJ.) Pkiihvi Dass Siiarma 
Chose, Costello and Rem frv, JJ.) A nanda P>az'\r Emperor. 12 Lah. 345=1 R. 1931 Lah. 713 
Pa'ikika. In the matter of. 60 Cal. 408=1. R. —132 I C. 889=32 Cr.L.J. 997=32 P.L.R. 
1932 Cal. 675=140 I.C. 5=33 C.L.J. 839= 676=1931 Cr.C. 539=A.I R. 1931 Lah. 283 
37 C.W.N. 104=1932 Cr.C. 754=A. I. R. (F.B.). 

1932 Cal. 745 (S.B.). (As amended in 1932), S. 4 (1)— -Order 

; — S. 4 (1)— Construction— "Government rr- not stating the clause zvhich the article offended 

tabJished by lazv in British India” . --Validity of. 

The word “Government established by law in An ord'er oi Government is not bad mcnxdy for 
British India” only means the existing political the reason that it does not rotate the paricular 
system as distingushed from any particular s<?t of clause in S. 4 (1) which the article in question 

administrators. 22 B. 112, Foil. (Rankin, C. J . was found to have offended. The Act it.sclf has 

(. C. Chose and Mallik, JJ.) Amrita Bazar provided what the notice is required to contain 
Patrika V . Emperor. I.R. 1932 Cal. 696=140 i and it is not for the Court to impose any further 
I.C. 304—33 Cr.L.J. 949=56 C.L.J. 157= j restrictions. (Rankin, C. J, C C. Chose and 

37 C.W.N. 166=1932 Cr.C. 747=A.I.R. \ Mallik, JJ) Amrita Bazar Pairik.v zk Em- 

1932 Cal. 738 (S.B.). ; PEROR. I.R. 1932 Cal. 696=140 I.C. 304=33 

S. 4 (1)— Aczay/)f//)pr article— Incitement ^ Cr.L.J. 949=56 C.L.J. 157=37 C.W.N. 166 

against British rule — Offence. \ --1932 Cr.C. 747=A.I.R. 1932 Cal. 738 

The accused was shown to have by means of a (S.B.). 

newspaper article incited the people to deliver the S. 4 (1)— Order under— When to be taken 

country from foreign bondage and the oppression —Article taken from book dezcrihing conditions 
and humiliation of the country and the wrongs i in Russia during Czarist regime — If offends. 
indicted by foreign rule were referred to. 1 The intention' of the Legislature in pas^sing the 

Field, that the article constituted an offence | Press Act was to prevent the commission of 
under the Press Act read with Ordinance X of i murder or any cognizable offence involving vio- 
1932. The expressions assumes the presence of I lence in India. A magazine published an arti- 
an agency which has oppressed and humiliated ' cle reciting the story of an e\ ciU in Russia under 
her. The only agency for which it is possible to | the conditions prevailing there during the Czarist 
behave in that way is the Government established | regime. It was taken almost bodily from a book 
by law. The expressions* having been used with ; called “Ilerocsi and Heroines of Russia,” in res- 
reference to it are calculated to excite disaffec- | pect of which the Government had taken no 
tion towards it. (Rankin, C. J Mukerjee and \ action at all. The Government having demand- 
Mitter, JJ.) 14AINIK Navak anu .Swadesii | ed security in respect of this article. 

Press, In the matter of I.R. 1933 Cal. 257=1 Held, that the article did not offend against 
142 I.C. 225 34 Cr. L. J. 316 — 1933 Cr.C. , S. 4 (1) of the Act, and did not justify the 
359=A.I.R. 1933 Cal. 278 (F.B.). | demand for security. (Young, C. J., Dalip Singh 

S. 4 (1) — Nezvspaper article publishing \ ^^^^d Rangi Lai, JJ.) Virja Nand Printing 

report of speech — Advocating social boycott as Lahore z'. Emperor. 16 Lah. 270=156 

political zveapon — Offence. I.C. 674=8 R.L. 13=36 Cr.L.J. 971=37 

An issue of a newspaper published a report of P-L.R. 107=1935 Cr.C. 572=A.I.R. 1935 

speech which advocated the social boycott of the Lah. 338 (F.B.). 

persons who may participate in the elections to the 4 (1) — Seditious zvords — Circumstances 

legislative bodies. The programme of the s«ocial attending publication — Relevancy of — Article in 
boycott \vas defmed and it proposetl that “we insignificant Tamil nezuspaper. 
should first begin with persuasion, then picketing. In considering whether a certain publication 
and the last and most effective weapon is the stric- comes within the mischief of S. 4 (1), one has 
test social boycott”. It also contained a warn- to to not merely the wrords used or the 

ing that “the candidate, mover, seconder and voter intention of writer, but the effect that the words 

will be boycotted.” are likely to produce on the minds of the hearers. 

Held, that the report came within S. 4 (1) (d) For this purpose, the circumstances under which 
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they ^vcrc published and the audience t(> which 
they were addressed must be considered. 

An insignificant Tamil newspajier situated at 
Rangoon and having small circulation published 
ill its leading article of 2Jrd October, 1931 mili- 
tant and seditious words purporting to cohort 
the readers to saipport the present political move- 
ment in India. . 

Held, that the words though seditious and in- 
tended to inflame the readers did not come within 
the ambit of S. 4 (1). 38 C . 302, Dist. {Vane 

C. J., Ctinlijfe and Bagulcy, J/) S. N. S. 
Mudaliar 7' Secret ARY of State for India 10 
Rang. 165^1. R. 1932 Rang. 139==137 I.C. 
655=A.I.R. 1932 Rang. 69 (S.B ) 

— — S. 4 (1) — Tendency to incite iommi^sion 
of offence— Poem eulogising murderer. 

Where a poem expresses approval or admira- 
tion of a person who is reprcsinted to have com- 
mitted the offence of murder, for which a death 
penalty is ordinarily inflicted and the convict to 
whom the poem relates is termed a hero, and the 
author desires the drum of his» fame to rever- 
berate in the whole universe, it discloses a ten- 
dency to incite or encourage the commission of 
similar offences and the poem comes within S. 4 
(1). {Macnair, J. C., Staples and ^ Snhhcdar, 
A. J. Cs.) JlAPUji Kunbi z'. Loial Government, 
Central Provinces. 29 N.L R. 244=1. R. 
1933 Nag. 165=143 I.C. 119=1933 Cr.C. 600 
=A.I.R. 1933 Nag. 148 (F B.). 

S. 4 (1) (a) (as amended by S. 16 (d) 

of Act XXIII of 1932]--0 fjeiicc under— Dis- 
approbation of certain Governnient acts — Iso attri- 
bution of base motive— No intention to excite 
disaffection— Offence. 

All article in a newspaper contained the fol- 
lowing passages . “ . . What underlies this 

arrangement is, in the (language of) modern 
political dictionary “reprisal”. “The jail in India 
are not indeed heaven. The retaliattiry measures 
of mediaeval sternness which exist are cnou.gh 
for the pre.ser\ation of order and discipline.” 

Held, that the article, on a plain reading of it, 
was intended to support a protest against the 
measure adopted by the Government, that the word 
“reprisal” denotes an act of retaliation for some in- 
jury or attack, and that it was borrowed from 
International Law for describing the relations 
between the Government and the people; and that 
the use of the word “reprisal,” cannot be taken 
to “tend to bring into hatred (»r contempt the 
(Government established by law m Jlriiish India,” 
or “to excite disaffection” toward^' the Govern- 
ment, and as such do not fall under S. 4 (1) 
of the Press Act (1931), as amended by S. 16 
of Act XXni of 1932. 

Held jurtlicr, that the uf*e of the word hvtalia- 
toiy* in the second passage was only intended to 
< oiu oy tliat tlie punishments provided by the jail 
C odo were (juite sufficient for subduing rccalci- 
tr nt prisoners and for maintaining peace or 
ordvrlnuss, and that the writer was not ascrib- 
ing an\ base motive to the Government, but only 
character! -- in er tlie* jail tncasures as harsh and re- 
taliativc. That the article laad as a whole was 
not open to real objection; it only expressed dis- 
approbation of certain measures of the Govern- 
ment with a view to getting them altered by law- 
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ful means without exciting or attempting to 
excite hatred, contempt or disaffection, and that 
it could not tend directly or indirectly to bring 
the Government into hatred or contempt. {Mu- 
kerj'i, Costello and S. K. Chose, JJ.) Ananda 
Bazar Patrtka, Ltd, In the matter of. 61 Cal. 
827=153 I.C. 872=7 R.C. 406=36 Cr.L.J. 
432=38 C.W.N. 674=1935 Cr.C. 62=A.I. 
R. 1935 Cal. 74 (S.B.). 

(As amended in 1932), S. 4 (1) (b) 

and Expl . 4 — Article stating that Chettiyars 
possess the same essential characteristics as the 
crowd* 

The article in question made reference to the 
alleged fact that Chettiyars possess the same es- 
sential characteristics as the crow, which appeared 
in the forefront of the article. 

Held, that a crow is* regarded as a rascal imbued 
with a low cunning that enables him to pilfer and 
take advantage of less wary creatures ; and deli- 
berately to ascribe in a Burmese newspaper the 
same attributes to the Chettiyars necessarily ten- 
ded to engender ill feeling between the Burmans 
and Chettiyars. 

Held also, that the article was outside the pale 
of Expl. 4 becaus«e the object with which it was 
published plainly was not to remove the sources 
of any ill feeling that might exist between the 
Chettiyais and Burmans, but to remove the Chet- 
tiyars themselves by making their residence in 
Burma unprofitable, if not intolerable. {Page, 
C.J., Mya Bii and Mackney, JJ.) “The New 
Light of Burma”, In re. 157 I.C. 118 (1) — 
- - 852=A.I.R. 1935 

section* — Attack on 

Police Officers as such. 

Where there is an attack on the police as a 
whole it may be said that there are is an attack 
on a class or section of His Majesty’s subjects 
within the meaning of S. 4 (1 (c) . {Addison, 
Mioiroe and Agha Haidar, JJ.) “Zamind.ar’ 
NLwsi’ArER, In the matter of. 149 I.C. 370 — 
6 R.L. 669=35 Cr.L.J. 966=35 P.L.R. 40 
=1934 Cr.C. 450= A. I. R. 1934 Lah. 219. 
•S. 4 (1) (c) — Nazvspaper article — Entire 


8 R.R. 79=1935 Cr.C. 
Rang. 219 (1) (F.B.). 
■S . "Class 


article to be taken — Reference to arrest of Editor 
—Offence, .1 

The Court should in every case consider the 
book or newspaper article as a whole and in a 
fair, full and liberal .spirit, not dwelling too much 
upon isolated passages or upon strong word 
here and there, wdiich may b(‘ qualified by the 
context but endeavouring to gather the general 
effvet whieh the whole composition would have 
on the minds of the public. The object of^ a 
certain paragraph in respect of which security 
was demanded under S. 4 was to advertise the 
newspaper and to secure the patronage of its 
readers. For that purpose it mentioned the im- 
provements already carried out, held out a pro- 
mise for future improvements and excused the 
delay in introducing all the improvements on the 
pica of the arrest of the Editor whose sufferings! 
in the cause of the nation were claimed as a 
matter of pride. 

Held, that the reference to the arrest of the 
Editor should not be divorced from the context 
and the paragraph as a whole was not obnoxious 
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to S. 4 (1) (c). (Shadi Lai, C.J. and Broad^ 
way and Abdul Qadir, JJ.) PiUTHvr Dass 
Sharma t/. Empkkor. 12 Lah. 345—1. R. 1931 
Lah. 713=132 I.C. 889=32 Cr.L.J. 997= 
32 P.L.R. 676=1931 Cr.C. 539=A.I.R. 
1831 Lah. 283 (F.B.). 

S. 4 (1) (c) — Requisition for security 

from printer — Same based on zvriliiuj published 
before commencement of Ordinance — Lcqaltty — 
N Civs paper article — Bona fide criticism permitted. 

Security cannot be demanded fiom a printer 
or a publisher, who has made his* declaration 
prior to the date of the commencement of the 
Ordinance, unless the newspaper has been used, 
subsequent to that date, for the purpose of pub- 
lishing an objectionable matter. A requisition 
for security proceeding on a waiting published 
before that date is wholly illegal. The Editor 
of a newspaper had made a declaration before 
the date of the commencement of the Ordinance. 
The Local Government demanded a security from 
the Editor under S. 4 in resect of an issue pub- 
lished on the 29th April although it contained no 
offending matter. The order for demand of 
security proceeded upon what was published be- 
fore the promulgation of the Onlinancc. An 
article subsequently appeared in the same paper 
blaming Government for making full use of its 
extraordinary powers to make free and honest 
journalism almost impossible and illustrating the 
danger of the absuse of the powers under the 
Ordinance by referring to the demand of 
security from the Hindus*lan Times. 

Held, that the jirotest was not unwarranted and 
that the article should not be condemned as a 
seditious article within S. 4 (1) (c) . (Shadi 
Lai, C.J., Broadway and Abdul Qadir, JJ.) 
pRiTiivi Das Sharma v. Emperor. 12 Lah. 
345=1. R. 1931 Lah. 713=132 I.C. 889=32 
Cr.L.J. 997=32 P.L.R. 676=1931 Cr.C. 
539=A.I.R, 1931 Lah 283 (F.B.). 

S. 4 (1) (d) — Article inciting Muslims 

to get rid of non-Muslim Government . 

There is a good deal of distinction between a 
comment upon the measures of Government and 
asking that steps be taken to have them amended 
or changed and an exhortation to people to turn 
out the Government which has promulgated these 
mcas«urcs. The one is innocent and the other 
an offence. When an article iiublished by a 
Muslim went on to say that the Musalmans ol 
India were allowing a noii-Muslim (iovcrnmenl 
to dominate them and w^ere subinitiing to the 
irreligious laws made by that Government, that 
not taking steps to remove the domination ot 
.that Government is irrcligiousness and in the end 
the article excited the Indian Alusalmans to take 
steps to turn out the non-Mus'lim Government, 
held, it came within the purview of S. 4 (1) 
(d) . (Courtney Terrel, C.J., Khoja Mahomed 
Noor and Varma, JJ.) AIahomed Usman 
Ghani V. Government of Bihar and Orissa. 
149 I.C. 838=6 R.P. 668=15 P.L.T. 286 
=A.I.R. 1934 Pat. 320. 

[as amended by S. 63 of the Emer- 
gency Powers Ordinance (1932)], S. 4 (1) 
•(d) and (h) — Allegations of lathi charge on and 
ill treatment of Satyagrahis by police-officers — 
Police-officers, not a ''class of subjects''. 
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The Jana Sakti published an item of news to 
the effect that as somi as certain Satyagrahis 
went to a Congress Office, a police inspector and 
.‘^•ix constables arrested them, took them to a vil- 
lage and used lathis on them as a result of which 
one was unconscious and in a precarious condi- 
tion. 

Held, (i) that in the absence of any suggestion 
that the misconduct fit the officers was approved 
of by the administration or wms part of a deli- 
berate policy of repression, the words were not 
covered by cl. (d) ; (H) that the police-officers 
on the one hand and Satyagrahis on the other 
could not be designated “different cl.is.^es of His 
Majesty’s subjc(;ts” and so the w^ords did not 
fall under cl. (h) . 3 Lah. 405 (S.B.), Ref. 
(Rankin, C.J., Mitter and Fanckridge, JJ.) 
Janasakti, In the matter of. I.R. 1932 Cal. 
537=138 I.C. 849=1932 Cr.C. 606=36 C.W. 
N. 962=A.I.R. 1932 Cal. 649. 

(added by Ordinance II of 1932), S. 4 

(1) (d) — Tendency to bring the Government 
into hatred or contempt — Alleged abuse of powers 
under Ordinancc--Alleged con.siiltation and co- 
operation bctiveen the executive and the magis- 
tracy — Truth and public good no defence. 

Certain articles published in the Ifuiian Daily 
Mail alleged that the Ordinances were applied 
ruthlessly and not reasonably, t.xccssivc sen- 
tences were passed, the way in winch particular 
individuals were picked out for punishment and 
the unanimity of the Magistrates in inflicting 
heavy sentences showed that the Magistrates 
were working in consultation and in co-operation 
with the Executive, the abuse of powers indi- 
cated a policy of vindictiveness, and that the 
Government should take stcps> against such abuse. 

Held, (i) that the general tendency of the 
articles was not to criticise the policy of the 
Government of India in promulgating the Ordi- 
nances but to assert that the local Government 
were deliberately abusing and misusing the 
powers conferred on them by the Ordinances; 

(ii) that there was no exception in S. 4 of the 
Press Act making truth and public good an 
ans\vcr to a charge under the section ; 

(Hi) that the section made punishable; not 
merely the creation of hatred or contempt but 
also the tendency of an article to create such 
feelings and the article in question had such a 
tendency ; 

(iv) that, (on the question whether the arti- 
cles tended to bring into hatred or contempt the 
administration of justice) ; 

(a) the special Courts under the Ordinance 
were acting in a judicial capacity; (b) the method 
of dealing with persons cliargcd under the Ordi- 
nances was part of tlie administration of justice 
in force in India; (h) the allegation of consul- 
tation and co-operation between the magistracy 
and the judiciary was such as to have a tendency 
to bring the administration of justice into con- 
tempt. (Beaumont, C.J., Mirza and Murphy, 
JJ.) Pothan Joseph, In re. 56 Bom. 472= 
I.R. 1932 Bom. 492=139 I.C. 262=33 Cr. 
L.J. 749=34 Bom.L.R. 917=1932 Cr.C. 
596= A. I.R. 1932 Bom. 468. 

[as amended by S. 16 of Act (XXIII of 

1932), S. 4 (1) (h). Explanation (4) — Leaflet 
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promoting feelings of enmity between kisans and 
samindars — IVriicr having no malicwus intent — 
Conviction under S. 18 (1) — Legality. 

Words pointing out matters which arc produc- 
ing or have a tendency to produce feelings of 
enmity or hatred between dillercnt classes of 
His Majesty’i. subjects mu^t often, if not in- 
variably, tend either directly or indirectly to 
promote such feelings, yet if such words are 
published without malicious intention and with 
an honest view to the removal of such matters, 
they arc not within the amendccl S. 4 (1) ( /O 
by reason of the provisions of Explanation 4 to 
that section. Where in the leaflet the subiect- 
mattcr of the charge, the condition of the kisans 
was described and certain proposals were made 
for alleviating and improving their position and 
status and it was contended for the prosecution 
that it was a document which tended to promote 
feelings of enmity between kisans on the one 
hand and zainindars or the Governinent on the 
other, and consequently its publication was an 
offence under S. 18 (1), IVess Act. 

Held, that although the w'ords of the leaflet 
might tend to promote feelings of enmity or 
hatred between the kisan.\ and the zamindars, the 
writer did nothing more than point out with a 
view^ to their removal the gnvances of the 
kisans and had no malicious intent and that the 
leaflet fell precisely within the words of Ex- 
planation (4) and, that being so, it could not be 
held to be an unauthorised news-sheet within 
the meaning of S. 18 (1), Press Act, read with 
the other sections of that Act. (Kendall, Ag. 
C.J. and Harries, J.) Mohan I.al Gautam v. 
Emteimr. 156 I.C. 908=8 R.A. 49=36 Cr. 
L.J. 1019=1935 A.W.R. 127=1935 A.L.J. 
321--1935 Cr.C. 387=A.I.R. 1935 All. 369 

S. 7 (3) — Notice under- -Contents. See 

Press (Emekoency Powers) Act, S. 3 (3). 

A.I.R. 1933 Cal. 754 (S.B.). 

• S. 12 (2) — Construction — Keeper served 

tvith notice — Deposit of security by purchaser — 
Order of forfeiture for failure of onginal 
keep er — L cqality . 

Section 12 (2) ought to be read as if after the 
words “such press shall not be used,” the words 
“by such keeper” arc inserted. The Legislature 
could not have intended that if a keeper on whom 
a notice has been served completely severs bis 
connection wdth the press, and sells* his, interests 
to a third party, the press ought to be confiscated 
for failure of the original owner to deposit 
security, although the third party purchaser has 
deposited security and has been accepted as 
keeper (Young, C.J., Dalip Singh and Rangi 
Lai, JJ.) ViRfA Nand Pkintin(} Press, T-aiiore 
Kmj*eror 16 Lah. 270=156 I.C. 674=36 
Cr.L J. 971=8 R.L. 13=37 P.L.R. 107= 
1935 Cr.C. 572= A.I.R. 1935 Lah. 338 
(F.B ). 

S. 16 — Order of forfeiture made ex parte 

• — yalulilv. 

An (wder declaring the press to be forfeited 
to JTis Majesty pas'-x'd in the absence of the per- 
son who li.is till* custody and the control of the 
press is invalid. (C. C. Chose, A. C.J. and 
S. K. Chose, J .) Nristncha Chandra Ghose 
V. Emperor. 60 Cal. 1103=146 I.C. 464= 


j PRESS (EMERGENCY POWERS) ACT 
, (1931), S. 18. 

i 6 I.R. (Cal.) 227=37 C.W.N. 821=35 Cr. 

L.J. 84=1933 Cr.C. 1359=A.I.R. 1933 Cal. 

I 792. 

S. 17 — Search and seizure zvithout search 

zearrant — Order of forfeiture— Validity . 

Where the iiolice-ofliccr has not been armed for 
the purpose of seizing a press under S. 17 with 
a search warrant the search and the stcizure of 
the press are illegal and the Magistrate cannot 
make an order of forfeiture under S. 17 (3). 
(C. C. Chose, A.C J. and S. K. Chose, J .) 
Nrisingha Chandra Giiose v. Emperor. 60* 
Cal. 1103:1:146 I.C. 464=35 Cr.L.J. 84=6 
I.R. (Cal.) 227=37 C.W.N. 821=1933 Cr. 
C. 1359=A.I.R. 1933 Cal. 792. 

S. 18 — Conviction under — Fine — Impri- 
sonment in default of — Limit of term. See 
Penal Code, S. 65 — Imprisonment in default 
OK Fine. 4 A.W.R. 488. 

S. 18 — Forum, 

There is no restriction in the provisions of the 
Art as to the Court by which offences under 
S. 18 arc triable. The maximum punishment 
under that section is six months and therefore any 
Alagistratc may try the offence. (Burn, J .) 
Naravana Razu V. h'.MPiROR. 1933 M.W.N. 
911. 

S. 18 (1) and Cr. Law Amendment Act 

(XXIII of 1932), Ss. 15 and 16 (h)-^Scope. 

Where a pamphlet published and distributed' 
by itlic accused, purporting to deal with the griev- 
ances of the poor Kisan labourers as against the 
rich zamindars, hankers and petty shopkeepers, 
exhorted the labourers to assemble in very 
large numbers to advocate reduction of rate of 
interest and of rents of houses and shojis, heavy 
taxation of the rich, enhancement of wager* ol 
all lalxnirers and so on, and it appeared that the 
assembly wliith was to meet wtnild be so large as 
could not he controlled by the convener, and the 
feelings of the assembly would he inflamed by 
the pamphlet against the rich, and that thereby a 
breach of the peace was likely, 

Held, the pamphlet tended to create feelings of 
hatred and enmity between different classes of 
His Majesty's subjects, namely between the lich 
and the poor, which were sufficiently well-defined 
and that it fell within the offenee contemiilated 
by S 18 of the Press Act (XXI If of 1931). read 
with Ss. 15 and 16 (h) of the Cr. Law Amend- 
ment Act (XXllT of 1932). (Bennet, J.) Ram 
Saran Das v. Emperor. 6 R.A. 960=i49 I.C. 
710=35 Cr.L.J. 1000=1934 Cr. C. 903=3 
A.W.R. 831=A.I.R. 1934 All. 717. 

S. 18 (1 ) — Unauthorised iiezos^-shcet — 

Painting words ^'boycott British goods’" on road' 
—Off cnee. 

'A view to cause loss’ is, under S. 3 (b) of 
Ordinance V of 1932 as amended by Ordinance 
VII of 1932, the csr*cnce of the offence of 
the offence of molestation hut the words “boy- 
cott British goods” cannot be supposed to incite 
the public to ciilertaiii the view to cause loss to 
the dealers in those goods and painting those 
words on the road does not amount to making 
an unauthorised news-sheet as defined in S. 2 (b), 
and does* not constitute an offence iindeh S. 18 ' 
(1) of the Press Emergency Powers Act. 
(Burn, /.) Panduranga Mudali, In re. I.R. 
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1933 Mad. 35===34 Cr.L.J. 90=1932 M.W.N. 
1357=140 I.C. 767=1933 Cr.C. 155=A.I.R. 
1933 Mad. 123=63 M.L.J. 906. 

S. 23 — Jurisdiction of High Court — 

l.imits of — Intention of zvritcr — Relevancy of. 

The jurisdiction of the High Court iindcr S. 23, 
Press (Emergency Powers) Act, is of an ex- 
tremely limited character and the Courts are 
not concerned with the question of the intention 
of the writer of the objectionable passages; all 
that they are concerned with is to lind out whe- 
ther the words used tended directly or indirectly 
to bring into hatred or contempt the Government 
or to excite disaffection towards the Govern- | 
ment. If they do, then the petitioners* are hit | 
by S. 63, sub-S. (d). Emergency Powers Ordi- j 
nance; if they do not, it is competent to this Court , 
under S. 25 of the said J*ress Act to set aside 
the orders of the Local Government, (C. C. 
Chose, Costello and Rem fry, JJ.) Ananda 
Bazar Patrika, In the matter of. 60 Cal. 408 
^I.R. 1932 Cal. 675=140 I.C. 5=33 Cr.L.J. 
839=37 C.W.N. 104=1932 Cr.C, 754= 
A.I.R. 1932 Cal. 745 (S.B.). 

S. 23 — Nawspaper article — Oppression and 

humiliation of rules referred to— Ojjcncc ij cou-\ 
stituted. , . , . ! 

For a subject nation to pray to Sri Krishna on j 
a “Janmashtami” day for attainment of political ; 
freedom isi not a thing wdiich can be legitimately 
condemned. But for an innocent sentiment of 
such character expressions such as “uplifted hand 
of oppression,” “oppressed and humiliated India,” 
“India persecuted and under subjection” and 
“Piteous wail of a sulTering people” will have no 
place and would be wholly inapposite. 1 hese 
expressions as*sumc the presence of an agency 
which has oppressed and humiliated her, has up- 
lifted its hand for oppressing her further, and 
has been persecuting her by keeping her under 
subjection and being heedless of the piteous 
wails of her suffering people. The only agency 
for which it is possible to behave in that w^ay is 
the Government established by law, and the 
expressions, having been used with reference to 
it, obviously tend to bring it into hatred or con- 
tempt and are calculated to excite disaffection 
towards it. (Rankin, C.J. Mitkerji and Mitter, 
JJ.) Anukul Chandra I^arihal, In re. 142 
I.C. 225=34 Cr.L.J. 316=1. R. 1933 Cal. 
257=1933 Cr.C. 359=A.I.R. 1933 Cal. 278 
(S.B.). 

S. 23 — Onus of proof. 

The onus of proof in the proceedings under S. 
23 is on the petitioners. (C. C. Chose, Costello 
and Remfry, JJ.) Ananda Bazar Pmrika, In 
the matter of. 60 Cal. 408=1. R. 1932 Cal. 
675=140 I.C. 5=33 Cr.L.J. 839=37 C.W.N. 
104=1932 Cr.C. 754=A.I.R. 1932 Cal. 745 
(SB.). 

S. 23 — Order of Local Covernment for- 
feiting security under S. 4 (1) (0 — Applicaiiou 
to set aside— Considerations. 

In an application to the High Court under S. 
23 of the Indian Press (Emergency Powers) Act 
by the keeper of a press to set aside an order of 
the Local Government forfeiting his security on 
the ground that a letter set out in the issue of a 
newspaper printed at that press contained words 
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w’hich “tend directly or indirectly to promote 
feelings of enmity or hatred between different 
classes of His Majesty’s subjects” within S. 4 
(1) (h) of the Act, the motive or intention of 
the applicant would appear to be nihil ad rem, ex- 
cept in cases which fall within Explanation 4 of 
S. 4 of the Act. What has to be considered 
is the effect likely to be produced upon persons 
who may be expected to read the passages in- 
question, and for that purpose not only ought 
the article to be read as a whole, but under S. 26- 
of the Act it is permissible for the Court to have 
regard to what is contained in other iss'ues of the 
same publication witli a \ie\v to ascertaining 
what would be tl-ye probable effect of the offending 
passages upon those pirsons who normally would 
sec the articles that are published in the news- 
paper. The fact that the offending passages- 
occur in a letter set out in the newspaper would 
make no difference. (Luge, C J. Mya Bn and 
Bagulev, JJ.) Sun Prkss, Ltd^ Li re. IS 
Rang. '98=156 I.C. 135=7 R.R. 377=36 Cr. 
L.J. 871=A.I.R. 1935 Rang. 120 (S.B.). 
S. 23 (1) — High Court’s pozecr- -Extent of. 

The High C'ourt ifi given jurisdiction only to 
decide whether or not the matter published was 
of the nature described in S. 4, sub-S. (1). 
(Macnair, J.C , Staples and Siihhedar, AJ.Cs.) 
BaPUJI KuNBI V. LoCAf. CioVJ KNMENT, CENTRAI> 
Provinces. 29 N.L.R. 244=1. R. 1933 Nag. 
165=143 I.C. 199=1933 Cr.C. 600=A.I.R. 
1933 Nag 148 (F.B.). 

AMENDING ORDINANCE (VII OF 

1932) — Validity of 

As the validity of the Ordinance rests neither 
on proof of an emergency nor upon the recital 
of an emergency but upon the judgment of the 
Governor-General that immediate action of that 
character was necessary, there is no basis for 
the contention that the Ordinance is not valid 
and effective merely on the ground that the Ordi- 
nance does not begin by saying “whereas an 
emergency has aris-en”. (Rankin, C. J., C. C. 
Chose and Mallik, JJ.) Amrita Bajar Patrtka 
7'. E:mpekor I.R. 1932 Cal. 696=140 I.C. 
304=33 Cr.L.J. 949=56 C.L.J. 157=37 C. 
W.N. 166=1932 Cr.C. 747=A.I.R. 1932 

Cal 738 (S B ) 

PRESS AND REGISTRATION OF BOOKS 
ACT (XXV OF 1867) — Scope — Change in per- 
son of keeper of press — Fresh declaration if 
necessary. 

There is nothing in the Act to suggest that any 
fresh declaration should be filed in the case of 
an 3 ' press which has once been declared and 
which continues at the same address*. The Act 
docs not appear to jirovidc for a change in the 
jicrsoii of the keeper of the press, (Pullan, J.) 
Raohubar Singh v. Emperor. 6 Luck. 514= 
130 I.C. 380=32 Cr.L.J. 545=8 O.W.N. 2S 
=14 O.L.J. 89=1931 Cr.C. 209=A.I.R. 
1931 Oudh 81. 

S. 3 — Proceeding under S. 12 — Place of 

printing — Proof — Onus. 

Accused, a school bov — See Press Registration 
Act, S. 12. A.I.R. 1931 Cal. 641. 

Ss. 3, 4 and 5 — 'Printing' — 'Printing 

Press'— ^NewspapeP— Cyclostyling — Roneo dupli- 
‘ cator. 
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PRESS AND REGISTRATION OF BOOKS 
ACT (1867), S. 4. 

The word 'printing’ in the Act must be cons- 
trued in its strict and narrow sense, namely, 
typography. It docs not include cyclostyling. A 
Roneo duplicator cannot be considered a 'print- 
ing press’ within the meaning of S. 4. A 
newspaper, as defined in the Act, means a print- 
ed periodical and not any publication produced by 
typewriting, duplicating, cyclostyling or such 
method. (Staples, AJ.C.) Ramkshwar Pra- 
sad -j. Emperor. 27 N.L.R. 270=1. R. 1931 
Nag. 182=134 I.C. 854=32 Cr.L.J. 1266 
1931 Cr.C. 918=A.I.R. 1931 Nag. 177. 
__ S. 4 — Consiruciion — '‘For the printing 
of hooks or papers'^ 

The question whether a prir^ting press is or 
is not within S. 4 is a question of the use to 
which the printing prcs«s is in fact put or intend- 
ed to be put by the possessor. The words “for 
the printing of books of papers” ny->dify the verb 
“keep” and not the noun “press”. They refer 
to the object of the possessor of the machine. 
(Coiirtney-Terrell, C J. and Adami, /.) Ra- 
MESTIWAR PrASHAD VkRMA T E.rKUOR. 10 Pat. 
492=1. R. 1931 Pat. 394=133 I.C. 682=32 
Cr.L.j. 1063 (2) = 12 Pat.L.T. 767=1931 Cr. 
C. 799 (2)=A.I.R. 1931 Pat. 351 (2). 

S . 4 — Construction — ‘'Papers'". 

The word “papers” in Ss. 3 and 4 arc papers 
containing news which are intended to be cir- 
culated and are practically, if not exactly, syno- 
nymous with the word “newspaper” as defined in 
S. 1 of the Act. (Courtney^-Tcrrcll, C.J. and 
Adami. J.) Rameshwar Prashad Verma t'. Em- 
peror. 'lO Pat. 492--I.R. 1931 Pat. 394=133 
I.C. 682=32 Cr.L.j. 1063 (2)=12 Pat.L.T. 
767=1931 Cr.C. 799 (2)=A.I.R. 1931 Pat. 

351 (2) . 

. S . 4 — Construction — “Fruiting — Cyclo- 
stvlc machine. 

The word 'printing’ includes the multiplication 
of copies by means of cyclostyle machine. 
(Courlney-Terrcll, C.J. and Adami, J ) Ra- 
MKSTIWAR PRASHAD VeRMA Z'. I^MPFROR 10 Pat. 

492=1. R. 1931 Pat. 394=133 I.C. 682=32 
Cr.L.j. 1063 (2)=12 Pat.L.T. 767=1931 
Cr.C. 799 (2)=A,I.R. 1931 Pat. 351 (2). 

■ " S . A ——0 hj cc t. 

Section 4 appears to have been enacted with a 
double motive. The first is that the executive 
authorities shall note w’^hcrc the press is situated 
and the second is that they shall know^ who isi the 
person in charge. A removal of the premises 
clearly deprives the executive authorities of their 
kiKAviedee as to the location of the press. But 
the same cannot be said where there is a change 
in the pcrwjnru.1 of the keeper of the press. (Pul- 
lan, J ) Raohubar Singh v. Emperor. 6 Luck. 
514=130 I.C. 380=32 Cr.L.j. 545=8 O.W. 
N. 25=14 O.L.J. 89=1931 Cr.C. 209=A. 
I.R. 1931 Oudh 81. 

-S. 7 — Di'claration — Publisher named in- 


o . — i iiumnir iiumta vn — 

//’ can he presumed to be publisher at other places 
111}! \l}ei'ificd 

Wlu'rc a person is [)rosccutcd for publishing a 
'dX‘l HI lu A sinipLi-, the presumption ixrmitled to 
raised by S. 7 of the Act as to his identity 


libel 

he 


.1, / «)i iiie /\ei as lo Ills iiieiiiiu 
wdth the piil)]isher of tlie offending article on pro 
duction of the copy (;f Ins declaration given under 
S. 5 (2) of the same Act, is restricted to the 


PRESUMPTION. 

prima facie proof that he was the publisher at the 
place specified in the declaration and does not ex- 
tend to the proof of the fact that he was also 
the publisher of the libel at places not specified in 
the declaration. (Subhedar, A. J.. C.) Diwan 
Singh v. I^mperor. 155 I.C. 450=7 R.N. 176 
=36 Cr.L.j. 744=1935 Cr.C. 418=A.I.R. 
1935 Nag. 90. 

S. 7 — Place of publication — Ptoof. 

The provisions of the Act lay special emphasis 
on the place of the original publication and do 
not at all refer to places of subsequent publica- 
tions. The declarations requires the mention of 
original place of publications together wdth the 
description of premises, therefore the presump- 
tive proof of publication raised by S. 7 must be 
understood as referring only to the place speci- 
fied in the declaration and not to places of subse- 
quent publications elsewhere. (Subhedar, A. J. 
C.) Diwan Singh v. Emperor. 155 I.C. 450= 
7 R.N. 176=36 Cr.L.j. 744=1935 Cr.C. 418 
=A.I.R. 1935 Nag. 90. 

S. 7 — Presumption about knozvledgc — Ap-- 

pUcahility — Sed iiions pamphlets 

The initial presumption about knowledge under 
S. 7 in the case of periodicals docs not aris»c in 
the case of a pamphlet alleged to contain .sedi- 
tious matter. (Elude, J.) Chuni Lal v. Em- 
peror. 12 Lah. 483=1. R. 1931 Lah. 401=131 
I.C. 273=32 Cr.L.j. 681=32 P.L.R. 740= 
1931 Cr.C. 302=A.I.R. 1931 Lah. 182. 
S. 12 — Proceeding undcr—Place of print- 
ing — Proof — Onus. 

Where a person is proceeded against under S. 
12 of the Press Registration Act there must be 
evidence to show that the paper had been printed 
in British India. The burden is on the prosecu- 
tion to prove the same where the accused is* a 
school boy wdio may not know where the leaflets 
had been printed. (Panckridge, J.) Amiya 
Kumar Bhattacharjle v. Ivmpfkor. 35 C.W. 
N. 778=134 I.C. 1197=33 Cr.L.j. 91=1931 
Cr.C. 841=A.I.R. 1931 Cal. 641. 

S. 13 — Declaration in name of manager — 

Authorities not being misled — Subsequent decla- 
ration to proper form — Offence if constituted. ^ 

Where it appeared that the executive authorities 
knew that a person was the owner of the Press 
but the District Magistrate himself allowed him 
to submit a declaration signed by his manager 
and when the latter resigned, the owner himstclf 
submitted a declaration describing the Press as 
his, held, that the owner of the Press had not 
committed any offence. (Pullan, J.) Raghu- 
BAR Singh v. Emperor. 6 Luck. 514=130 I.C. 
380=32 Cr.L.j. 545=8 O.W.N. 25=14 O. 
L.J. 89=1931 Cr.C. 209=A.I.R. 1931 Oudh 
81. 

PRESUMPTION — See also (1) Benami-Pre- 
sumption; (2) B. T. Act— Advancement; (3) 
EviDENCE-PRhsuMmoN; (4) Evidence Act, Ss. 
21, 112, 114; (4) Grant-Presumption; (5) 

Hindu Law' — J oint fa m i j . y — Pre su m i>tion — O f 
innocence. Sec Criminal Trial. 

•Advancement — Purchase by father in name 


of child. 

There is no presumption in India (as there is 
in England) that the property acquired by a 
father in the name of his child is intended for 
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PREVENTION OF CRUELTY TO ANI- 
MALS ACT (1890), S. 3. 

his advancement. 6 M.I.A. S3 (V. C.), Rel. 
oil. (Bhidc and Tapp, JJ.) Mri5. Johnstone 
V. Gop.vl Singh. 12 Lah. 546— I. R. 1931 L^. 
804=133 I.C. 628=32 P.L.R. 840=A.I.R. 
1931 Lah. 419. 

PREVENTION OF CRUELTY TO ANI- 
MALS ACT (XI OF 1890), S. 3 (a)— Cow- 

^fruclion. . ,, 

The adverbs “cruelly and unnecessarily ^ ro - 
\ern all the verbs ‘beats’. ‘(Dverdrivcs’ and ‘ov(?r- 
loads’, havtnii rcRard to the intention of the legis- 
lature expressed in the preamble and the terms ol 
Ss. 3. 4 and 5 which is to prevent unnecessary 
cruelty to animals The primary test of an 
offence under the section is whether the act is 
cruel. Merely overloading a cart beyond the 
maximum weight prcscribid by the regulations 
framed by the Commissioner of Rc'venue is not 
sufricient for conviction. {Beaumont ^ C J. and 
Byooni field , f) Ilmekror v. Munsui. 56 Bom. 
264~I R 1932 Bom. 416=138 I.C. 703=33 
Cr.L.J. 689=34 Bom.L.R. 595=1932 Cr.C. 
569— A. I R. 1932 Bom. 427. 

S. 6 — ConsfriLction- - ' Pcnnils*’ — Liability 

of oiencr. 

"J'he word ‘permits’ does not involve any cons- 
cious act on the part of the person who is held 
to be liable under the section which aims not 
onlv at the liability of a person actually m charge 
of 'the animal but also aims at the perscon who 
owns It. {IV art, J.) JIindfshwar I’kas \d v. 
IfMiMROK 10 Pat. 847=1. R. 1932 Pat. 59= 
136 I C. 59=33 Cr.L.J. 232=13 Pat.L.T. 
44=1932 Cr.C. 98=A.I.R. 1932 Pat. 65. 
PREVENTION OF INTIMIDATION 
ORDINANCE (V OF 1930), S. 3— ( o/K/rm- 
tiun — "Molestation'’ 

B, a shop-keeper, has a legal right to keep his 
.Mhop open. A must intend to interfere with the 
exercise of such legal right by the shop-keeper; 
and A iniisi obstruct or intimidate or use violence 
to him or loiter near his place of business. Jf 
all these three facts arc proved, A is guilty of 
molestation. {Madijavkar and Barlee, TJ) Em- 
1'i‘ROR “T’ SXKfNABM i.UKM AM 55Bom 220=1. 
R. 1931 Bom. 154=129 I.C. 346=32 Cr.L. 
J. 283=32 Bom.L.R. 1506-1931 Cr.C. 78 
— A.I.R. 1931 Bom. 70. 

S . 3 — Construction — "Cause" . 

From the mere fact that obstructing or using 
force is spc'cilically referred to in the section, it 
i.s clear that violence, obstruction or iii- 
timidalion is not necessarily included in the | 
word “cause”. {Cuming, J A Brojfndra Nath 
CjUiua TL Empfror. 35 C.W.N. 436=33 Cr.L. 
J. 28=134 I.C. 1129=1931 Cr.C, 833=A 
I.R. 1931 Cal. 633. 

S . 3 — Construction — Molestation — Loiter- 
ing at liquor shop 

Loitering at a liquor shop with a view to cause 
persons to abstain from purchasing liquor comes 
within the definition of molestation in S. 3 of 
the Ordinance. {Addison and Abdul Qadir, JJ ) 
PiNDi Das V. Emperor. I.R. 1931 Lah. 585= 
132 I.C. 393=32 Cr.L.J. 878=1931 Cr.C. 
693=A.I.R. 1931 Lah. 469. 

S. 3 — Construction on — ‘'Person molested”. 

Q. D.— II— 173 


PREVENTION OF MOLESTATION AND 
BOYCOTTING ORDINANCE (1932), S. 3. 

The person molested must be the same person as 
the person to whose legal rights obstruction is 
to bo caused. The aeeiisud cannot be held to 
have loitered with a view to cause loss to the 
<*hop-kecper simply^ from the fac't that he accost- 
ed the customer and persuaded him about the 
evils of drink. He cannot be presumed to have 
in view the idea of causing any loss to the shop- 
keeper or interfering W’ith the rights of the shop- 
keeper. On the contrary', m the case of the 
ordinary temperance worker, it is the welfare 
of the drinker which occupi(!s tlu^ mind of the 
\vorker and not the gam or loss to the shop- 
keeper. {Madgavkar and Barlee, If) Empe- 
ror 7’ Sakinx^ai Llkmani 55 Bom 220 = 
129 I.C. 346=1. R. 1931 Bom. 154=32 Cr. 
L J. 283=32 Bom.L.R. 1506=1931 Cr.C. 
78=A I.R. 1931 Bom. 70. 

S . 3 — Construction'- —Picketing. 

Idle meaning applied to the picketing of lupioi 
sho|)s IS to potit men to intercept people going to 
the shop to buy li({Uor and prevail ujioii them to 
desist from doing so. (Addison and Abdul Qu- 
dir, JJ.) PiNDi Das J^mpiror I.R. 1931 
Lah. 585 ^132 I.C. 393=32 Cr.L.J. 878= 
1931 Cr.C. 693=A.I.R. 1931 Lah. 469. 

S. 3 — Peaceful pickeling — Applicability of 

the section 

If the object of a peaceful picketeer who 
loiters ahout a college is to cause the students not 
to enter the college, be comes within the mischief 
of S 3 even though he might cause the students 
not to enter by mere persuasion or jiossibly by 
simi)l_v being there. {Cuming, J.) Brojendua 
Naih (hiFrA 7' Empiror. 35 C.W.N. 436= 
134 I.C. 1129=33 Cr.L.J. 28=1931 Cr.C. 
833=A.I.R. 1931 Cal. 633. 

S. 11 — E if eel —Criminal Procedure Code 

(V of 1898), S. 195— Complaint in ivriting — Ne- 
ce\'sity for 

The requirements of S. 195 of the Criminal 
Protedure Code arc not abrogated by the Ordi- 
nance; a complaint m writing of the public ser- 
vant concerned is still necessary f(or a charge 
under S. 188 of the Penal ('(ule {Beaumont, C 
J. and Barlee. J.) Emperor Gxnfsh Vasijdkv 
55 Bom. 322=1. R. 1931 Bom. 252=130 I.C. 
396=32 Cr.L J. 507=33 Bom.L.R. 59=1931 
Cr.C. 183=A.I.R. 1931 Bom. 135. 
PREVENTION OF MOLESTATION AND 
BOYCOTTING ORDINANCE (V OF 
1932), S. 3 — Pickeltiiig cloth shop — Offence if 
committed. 

The accused along with other volunteers wi^nt 
from shop to shop asking the cloth dealers to 
abstain from dealing in foreign cloth and asked 
a purchaser to return the cloth he had purch'u«ed. 

Held, that the accused was guilty of an offence 
under S. 3. (James, J.) Basudeo Narain v. 
Emi’lkor. I.R. 1933 Pat. 730=142 I.C. 180 
=34 Cr.L.J. 303=13 P.L.T. 753=1933 Cr. 
C. 158=A.I.R. 1933 Pat. 50. 

Ss. 3 (a) and 4 — Molestation — Gist of 

offence. 

The gist of the offence of molestation is the 
doing of certain acts with a view to cause a per- 
son to abstain from doing an act which the lat- 
ter had a right to do. Where, therefore, there 
is no evidence that the complainant had a right 
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PREVENTION OF MOLESTATION AND 
BOYCOTTING ORDINANCE (1932), S. 4. 

to tap the trees which did not belong to him, a 
cunviction under S. 4 for preventing him from 
doing so cannot be sustained. {Burn, J.) Nara- 
SANNA, In re. I.R. 1933 Mad. 37=140 I.C. 
773=34 Cr.L.J. 96 (1)=1933 Cr.C. 257 (1)= 
A. I.R. 1933 Mad. 147. j 

S. 4 — Charge of picketing foreign cloth i 

shops — Conviction under Ordinance and under j 
Criminal Law Amendment Act, S. 17 (t) — Two ■ 
separate sentences not legal. See Criminal Law ; 
Amendment Act (1908), S. 17 (1). A. I.R. 
1933 Mad. 337=64 M.L.J. 351. 

S. 4 — Conviction under — Evidence — Sufjh 

ciency of — Accused — Dictator of^ District Con- 
gress Committee. 

The mere fact that the accused is the Dictator 
of the District Congress Committee or that ordi- 
narily picketing takes place under the directions 
of the dictator is not sufficient to prove his guilt 
unless it is proved that he was present when the 
picketing took place or that it took place under 
his ins«tructions. (Jai La!, J.) Vishnu Datta 
V. Emperor. I.R. 1933 Lah. 350 (1)=143 I. 
C. 356 (1)=34 Cr.L.J. 587=1933 Cr.C. 353 
=A.I.R. 1933 Lah. 233. 

S. 4 — Conviction under — Sentence of fine. 

The principle that where a substantial term of 
imprisonment has been indicted it is inappropriate 
to add a fine is inapplicable to a conviction under 
S. 4, as it is specifically provided that fine should 
be separately imposed or along with a substantial 
term of imprisonment. {Pearson and Patterson, 
JJ ) Devendra Natti Mazumdar V. Emperor. 6 
I.R. (Cal.) 179=146 I.C. 174=34 Cr.L.J. 
1189=1933 Cr.C. 412=A.I.R. 1933 Cal. 333. 
S. 4 — Pine imposed on son aged ISr— Re- 
covery from properties of the father — Permissi- 
bility. 

A tine imposed on a son aged 18 convicted under 
S. 4 cannot be realised from the properties of 
tlie father even though they were living and 
working jointly. {Dalip Singh, /.) Salig Ram 
V. Emperor. I.R. 1933 Lah. 286 (1)=142 I.C. 
846=34 Cr.L.J. 467=34 P.L.R. 432. 

S. 4 — Picketing — What constitutes. 

A person who loiters around foreign shops 
and intentionally interferes and obstructs cus- 
tomers in their legitimate rights is guilty under 
S. 4. {Pearson and Patterson, JJ.) Devendra 
Naiii Mazumdar v. Emperor. 6 I.R. (Cal.) 
179=146 I.C. 174=34 Cr.L.J. 1189=1933 
Cr C. 412=A.I.R. 1933 Cal. 333. 

S. 5 — Offence under S. 4 — Procedure. 

Under S. 5, a Magistrate may only take cog- 
nizance of an offence punishable under S. 4 on 
report in writing of the facts which constitute 
Mich an offence made by a police officer. But 
the opinion of the police officer as to whether 
Mich facts justify the taking of cognizance under 
Otdiiiance V is irrelevant. It must always be 
foi the TvLigistrate to decide in what particular 
manner cognizance shall be taken. {James, J .) 
Basldio Narain V Emperor. I.R. 1933 Pat. 
130=142 I.C. 180=34 Cr.L.J. 303=13 P.L. 
T. 753=1933 Cr.C. 158=A.I.R. 1933 Pat. 
50. 

PREVIOUS ACQUITTAL— Cr. P. 
Code. S. 403. 


PRINCIPAL AND AGENT— Adathi . 
PREVIOUS CONVICTION. 

See (1) Cr. P. Code, S. 221, (7). 

(2) Penal Code, S. 75. 

PRIMOGENITURE. 

See Hindu Law — 

(1) Impartible Estate — Succession. 

(2) Succession. 

PRINCIPAL AND AGENT. 

See also (1) ACCOUNTS. 

(2)C. P. CODE, SCH. II, Para. i5. 

(3; Contract Act, Ss. 182 to 238. 

(4) Limitation act, Arts. 62, 85 and 89. 

Accounts. See also ACCOUNTS— PRINCIPAL AND 
AGENT 

Adatbl. 

Authority of agent. 

Broker. 

Duties and liabilities of agent. 

Holding out. 

Implied authority. 

Pakka arhatia. 

Principal's liability for acts of agent. 

Probf of agency. 

Ratification. 

Receiver. 

Rights of agent. 

Relationship of agency. 

Accounts. 

Accounts — Form of suit. 

The ordinary form of suit is by calling upon the agent 
to account generally, but if the principal is in the main 
satisfied with the agent’s accounts, and only takes objec- 
tion to certain items therein which he is prepared to 
specify then the result of bringing a suit in regard to 
these particular items only is to relieve the agent of a 
Lonsiderable burden and no objection can be taken to 
the form of the suit. {Mya Bu ami Dunkley, JJ.) 
SUBRHMANIAN CHETTYAR V. T. R. M T. S. T. FlRM. 
167 I.C. 166 = 8 R.R. 81 = A.I.R. 1936 Rang. 209. 

Accounts — Procedure tn — Suit for — Allegation 

that plaintiff is suppressing documents — Passing of 
preliminary decree. 

If the liability of the defendant to render account 
arises from the facts admitted in the pleadings, a preli- 
minary decree should be passed directing that an account 
be taken from him. In rendering account, it is open to 
the defendant to allege and establish that certain material 
account books and papers are in possession of the plain- 
tiff who is deliberately withholding them. The fact that 
the plaintiff is in possession of certain documents and is 
withholding them cannot have the elfect of relieving the 
defendant of his liability to render account, if he is 
otherwise liable. 1 A.L.J. 347, Rel. on. {Niamatullah 
and Bennet, JJ.) SHANKAR LAL v. TOSHAN PAL 
Singh. 160 I.C. 161 = 6 R. A. 1067 = 1934 A.L.J. 463 
= 3 A.W.R. 617=A.I.R. 1934 All. 663. 

Adathi. 

Adathi — System, explained. 

The course of business known as adathi system pre- 
vailing among Chettiar money-lenders in Burma is to 
the following effect. A Chettyar in the mofussil, who 
wishes to be certain that he will have at his disposal 
during the course of the year enough capital to meet the 
requirements of his business, employs a Chettyar in 
Rangoon as his adathi. The adathi undertakes to pre- 
vide within a stated limit the capital necessary to meet 
the requirements of his mofussil constituent and for his 
services during the year the adathi is paid by his principal 
in the country a fixed sum by way of remuneration, 
which varies according to the amount of accommodation' 
that the adathi undertakes to provide. For such accom- 
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PRINCIPAL AND AORNT— Adatbl. 

modation as may be required by the principal within the 
limit set out in the adatki agreement, the usual current 
rate among Chettyars is charged ; but if the mofussil 
constituent requires capital in excess of the limit for 
w'hich the adatht undertakes to be responsible, on the 
additional sums that he provides the adathi is at liberty 
to charge interest in excess of the rates current among 
the Chettyars. When a mofussil Chettyar requires capi- 
tal he instructs his adaihi to procure the required sum 
for him and the adathi either provides the money out of 
his own resources or obtains it from one or other of the 
members of the Chettyar community in Rangoon. 
{Page, C.J, and Das, /.) K. S. R. M. ChetTIAR FIRM 
7'. A. T. K P. L. S. P. CHETTIAR Firm. 12 Rang. 7 
-1511.0. 804-7 R.R. 118(2) -A.I.R. 1934 Rang. 
61. 

-Adathi — Poiuer to bornnu without express in- 
structions. 

Where it was only proved that when on rare occasions 
an adathi had borrowed money for his principal, the 
principal has ratified the unauthorised act of the adathi^ 
it cannot lie inferred therefrom that there is an usage 
among the (Chettyar community that the adathi has a 
general authoiity to bind his principal by contracting 
loan to an unlimited extent without any instructions in 
that behalf. {Pa^t\C. J,ani Dis^ /.) K. S. R.M. 
CHETTIAR Firm V. A. T. K. P. L, S. P. CHETTIAR 
Firm. 12 Rang. 7-151 I.C. 804= 7 R.R. 118 (2)- 
A.I.R. 1934 Rang. 61. 

Authority of agent. 

Authority of agent — Construction. See Agra 

Tenancy Act (1926)— Muktarnama. 16 R.D. 85. 

Authority of agent — Consti uction — Agent autho* 

lised to purchase goods — Power to borrow. See POWER* 
of attorney— Construction. 69 M.L.J. 179. 

*- " Authori ty of aij^ent — Construction — Authorisation 

to 7>ahil to act in trial Court —Poiver to present appeal. 

A power-of-attorncy given by a client to his vakil 
authorised him to act and appear for the party in the 
trial Court or in any other Court. 

Held, that the v.ikil had sufficient authority to enable 
him to present an appeal. {Jai Lai, /.) ShUSHIL 
Chandar Das?/ Ram Saran Das JSri Ram. I.R. 
1932 Lah. 331 = 137 I.C. 279 (1)-33P.L.R. 34. 

Authority of ay;ent — Construction — Authority to 

appear for and represent Company — Ki s;Jit of audience. 

Where the power-of attorney in favour of the director 
of a Company authorised him to appear for and on 
behalf of the Company, to conduct and repre.sent the 
Company in the proceedings in the application in the 
High Couit and to do all acts as he may deem necessary 
for the proper prosecution of the proceedings. 

Held, that the director had no right of audience in 
Court. The power only authorised him to appear and 
not to plead. 19 C.W.N. 64, Foil {Buckland^ y.) 
Eastern Tavoy Minerals Corporation, Ltd., 
In re. 61 Cal. 324 = 351 1.O. 753 (l)-7 R C. 176 (1) 
-A.I.R. 1934 Cal. 663. 

Authority of agent — Construction — Authority to 

conduct litigation. 

Where by a power*of-attorney an agent was authorised 
‘to conduct litigation* and engage Pleaders or Barristers, 
held, that the agent could appoint a Pleader for institut- 
ing an appeal. {Tek Chand and Johnstone, JJ^ 
Court of wards, Sheikhupura v. Copal Singh. 
13 Lah. 266 = I.R. 1932 Lah. 611 = 138 I.C. 602=33 
P.L.R. 636= A.I.R. 1932 Lah. 430. 

■ - ■ -^Authority of agent — Construction — Authority to 
niortgage^No authority to bind principal to personal 
decree. 


PRINCIPAL AND AGENT— Authority of agent. 

An agent w'ho w'as given a general power* of- attorney 
authorizing him to mortgage a certain property on be- 
half of his principal cannot bind his principal to a per- 
sonal money decree on the balance after sale of such 
property. (l/ea/d and Sen, J f.) V. E. R. M. FIRM v. 
UBaChO. I.R. 1931 Rang. 280 = 134 I.C. 216 = 
A.I.R. 1931 Rang. 223. 

Authority of agent— Construction — Chetiiar firm 

in Rangoon — Power of agent to execute lea^e of business 
premises. 

Under a power of-attorney a Chettiar firm gave 
authority to its management “to transact, conduct and 
manage all and every or any of the affairs, concerns, 

\ matters and things in which we now aie or hereinafter 
may be in any wise interested or concerned, and for that 
purpose to use or ^ign our names to all and every or 
any document or documents, waiting or writings, what- 
ever,’* 

j Held, that taking into consideration the nature and 
I manner in which the Chettyar firms in Rangoon carry 
I on business, the managing agent had authority to exe- 
: cute a lease on behalf of the firm for premises for carry - 
; ing on business. {Page, C.J. and Das, J.) BhaOWAN 
; Das Baglai, s p. K. a. A. M. Cheityar Firm. 

' 160 I.C 697 = 7 R.R. 6 (2) = A I.R. 1933 Rang. 386. 

: Authority of agent —Construction — Power to 

compromise, withdraw and file all applications — Power 
\ to admit claim included. 

i By a mukhtarnama executed by the wife in favour of 
I her husband, the signature of the husband himself on 
I any compromise or withdrawal of a suit was to have ths 
I effect of making it binding upon the wife as if she her- 
, self had signed any such document. The power further 
. empow’ered the husband to file all applications of every 
I description on behalf of his wife. 

Held, that the pov^er of-attorney empowered the hus- 
I band to admit a claim without previously obtaining his 
i wife’s consent. (Hauaruitty, /.) KaMAL UddIN 7/. 

: Gulzari Lal. 148 I.C. 1174 = 6 R.O. 498 = 110. 

: W.N. 517 = A.I.R. 1934 Oudh 314. 

I Authority of agent - Construction — Powers of 

i Court work tonferred — Penver to lease. 

1 Where the pow^*r-of attorney only conferred extensive 
j powers in connection with Court work and none in 
• connection with estate management, the agent has no 
power to giant a lease of the lands belonging to the 
estate. {Oppenkeim, S.M. and IValton, J.Mf) KaLI 
Prasad Misra v. Ram Chandra Singh. 13 L.R. 
387 (Rev.)=17 R.D. 8. 

j Authority of agent — Construction — Poioer to take 

I out execution — Power to apply for determination of 
mesne profits included. 

WTiere a pow'er-of-attorney in a suit empowers a 
person to file appeal, to take out execution and conduct 
all other necessary proceedings arising out of the litiga- 
tion, that power is sufficient to enable the person so 
empow’ered to file an execution application for determi- 
nation and realization of mesne profits. (^Bhide, /.) 
Mt. Karam Bibi V. Mehr Ali Khan. I.R. 1933 
Lah. 502 = 144 I.C. 653 -A.I.R. 1933 Lah. 876. 

Authority of agent— Construction — Principles* 

A power-of- attorney should be construed strictly. 
(Bhide, J.) MT. KarAM BIBI v. MEHR ALI KHAN. 
I.B. 1933 Lah. 502-144 I.C. 653- A.I.R. 1933 Lah. 
876. 

Authority of agent — Construction — Principles — 

Words whether can be imported — Earlier and later 
clauses. 

There is no rule of construction which permits a 
document contrary to its actual wording to be read as 
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PRINCIPAL AND AGENT— Authority of agent. 

though it followed a proposed precedent unless between 
the parties it has been rectified or at least is such as 
w’ould, by the Court be rectified. The question at issue 
was whether the acting Manager of the defendant Bank 
had the authority to certify cheques drawn by a constitu- 
ent, as good for payment on a future day. The plain- 
tiff sought to read the word “ar cept” into the power of j 
attorney suggesting that it had been omitted owing to * 
the copyist's mistake, j 

that such a construction was not peimissible. j 
The general words in the later clauses of the power ot- , 
attorney should be read with special powers given in the i 
earlier clauses and cannot Ije construed so as to enlarge 
the restricted powers there mentioned. 

Held^ further^ that the pow’er to ‘endorse’ did not 
confer the power to ‘back’ bills on behalf of the Bank 
and that tlie power to pay cheques did not include the 
power to ‘'proml*^e to pay.’ {Lord Atkin) XDAfKAPPA 
Chettiar V, Thomas Cook ik. Son. I R. 1933 P C. 
114 - 142 I C. 660 - 1933 A L J 277 - 37 L. W. 319 - 
A.I.R. 1933 P.C. 78 = 64 M L.J. 184 (P.C.). 

Authority of a^ent — Dtoth of principal — Effect 

of. 

Where a decree holder who has givtn a power of 
attorney to execute the decree dies, it is not possible to i 
prosecute the execution on behalf ot the legal represen- I 
tative of the dtieased decree-holder without a fresh i 
power of attorney from the legal I'ep resent at ive himself. ■ 
{Bhtde, /.) Mr. Karam Brfii V. Mehr Ali Khan. | 
I.R. 1933 Lah. 502 = 141 I.C. 653=A.I.R. 1933 Lah. i 
876 . : 

— ’^Authority of a^ent — lAmits —Instituting suit in ! 

principal's capacity as guardian of minor, I 

A suit was instituted by the general attorney of a | 
minor principal’s guardian, without the guardian^s ! 
knowledge and permission, both on liis own behalf and | 
for the minor’s guanlian, professedly as the guardian’s ' 
authoii/od agent. ' 

Hetif that the minor not being fully represented, the , 
judgment cannot be coni lusive as against him. {Snlai ' 
man and Kendal f JJf) RaM T)AS 7^ DWARKA DAS, 
I.IC. 1931 All. 91 = 128 1,0. 763 = A.I.R 1930 All. 
875. 

’’-“““^Authority of a^ent — Power to borrow — Procur 
mg loans to third patties on Ptineipafs security. i 

It is the duty of every agent to .strictly pursue the 
terms of his authority and oljey the lawful instructions I 


PRINCIPAL AND AGENT—Holding out. 

Broker. 

Broker — Right to commission — Test of — Com le- 

tton of transaction. 

It is necessary in order to entitle a broker to earn his 
commission to show’ in the absence of a contract to the 
contrary, that the transaction is completed, or if the 
transaction is not completed, to show’ that the non-com- 
pletion is due to the default of the principal. But the 
defendant cannot by employing another broker in the 
midst of negotiations, however innocently, deprive the 
broker who brought the parties together of his commis- 
sion. If, however, the negotiations carried on by the 
broker have completely ceased and have been abandon- 
ed at the time Ins employment as a broker has ceased, 
the agency of the hi'oker too ceases and with it his right 
to claim remuneration. The testis whether the W’ork 
of the Irroker who claims brokerage is the effective or 
elficient cause of the completion of the transaction. He 
is not entitled to remuneration merely because he first 
introduc^^d the business. (IVadia^ LILADH.AR v. 
Mathuradas. 58 Bom. 583= 150 I.C. 871 = 7 R.B. 
29 = 36BomLR. 119 = AI.R. 1934Bom 158. 

Duties and liabilities of agent. 

• — “Duties and liahihttes of a^Ait —Entrust me nt of 
moneys fv*' invest me nt. 

It is the duty of a solicitor, entiusteO with the 
moneys of his client for investment, before investing the 
amount upiui the mortgage of a farm, to have a proper 
valuatHui made. If he chooses to lely mainly on his 
own general knowledge of farms in the vicinity, he does 
so at his ow’n risk and if his judgment is shown to have 
lieen at fault, he is liable for the loss traceable to his 
breach of duty to his client. {Sir George Lowndes f) 
William ahercrombik vShaw v. P'rkderick 
Chater Jack. I.R 1932 P C. 207=137 I C. 531== 
1932 Cr C. 612 = A.I.R. 1932 P.C. 194 (P.C.). 

■■ “Duties and It abilities of agent — Shipping. 

The liability of the ship’s agents for acts of the ship is, 
and can only be, co extensive with that of the ship 
specially wdien there is no allegation that the ship’s 
agents have done any acts subsequent to the landing of 
cargo which has v-aused the loss and for which they are 
liable irrespective of the lialiility of their principals. 
{Rttpekand, A. J. C .) HaJI ShaKOOR GaNY v. VOL- 
KART Brothers. 25 S L.R. 222 = I.R. 1931 Sind 
109=133 I.C. 77 = A.I.R. 1931 Sind 124. 

Holding out. 


of his principal. No principal is bound by any act of , 
his agent which is nc^t deme in the course of his employ- ! 
menton his behalf or by any act which is not within tire I 
appaient scope of the agent’s authoiity unless the 1 
principal in fact authorised the agent to do that particu- i 
lar a( t. It is one thing for a guniastha to borrow’ money I 
frcjra a creditor for his principal. It is quite a different i 
thing foi him to cause loans to be given to third parties 
nn the responsibility of the principal. {Mahadevayya^ 
O.C J. and Ramachandra Rao^ /.) CHANN a VEERAPPA 

z/. JEKVAH Bh.agvanji & Co. 11 Mys.L.J. 357 = 
39 Mys H C R. 166. 

~ Authoiity of assent — Private instructions to agent 
-Thttd patty if toutid 

Pfwate instructions issued by a principal to an agent 
are not bimiuig on a third party unless the latter has 
Young, //.) CHHOTEY LAL 
10Q0 ^’^ailway. 64 All. 657 = I.R. 

I 

. ^“^hc3nty of agent - Right to refer pending suit I 
Principal ignorant^ — If bound by the award. See C.P, 
CODE, SCH. II, Para. i5. 1933 M.W.N. 1476. J 


Holding out — Essentials of. 

It is of the essence of an authority create I by “hold- 
ing out” that the other party to the contract by reason 
of such “holding out’' should have been induced to enter 
into the contract. {Page, C.J. and Das, J.) K. S. R. 
M. Chettiar Firm v a. T. K. p. l. s p Chettiar 
F i AM. 12 Rang. 7 = 151 I.C. 804 = 7 R R. 118 (2) = 
A.I.R. 1934 Rang 61. 

Holding out — Liability — Contract entered into by 

one but goods supplied to another. 

The goods in suit were ordered by one R an inde- 
pendent contractor, but it was the District Engineer 
who corresponded with the firm w«th respect to the order. 
The goods were despatched to the District Engineer and 
w’ere apparently received by him or some body on his 
behalf. The goods were utilised for t he construction 
of a building with which the District Board had no con 
nection. It appeared that previously goods had been 
supplied to the District Board through the District Engi- 
neer. 

Held, that the District Engineer had not contracted 
on behalf of the District Board, that there was no hold- 
ing out by the District Board, and a suit to realise the 
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PRINCIPAL AND AGENT— Implied authority. | 

price of goods> was not maintainable against the District ' 
Board. i^Buckland /.) JESSOP & CO., LTD. v. DiS | 

TRiCT Board of Monghavr. 68 Cal. 7=I.R. 1981 1 
Cal. 619 = 132 1.C. 907 = A.I.R. 1931 Cal. 423. I 

Implied authority. I 

1 mpheJ authority — Wife — Pmver to acknowledge I 

debts. ; 

A wife has an implied anthority to pledge the credit i 
of her husband for necessaries and the implied authority | 
is not taken away or diminished by reason of her hus- 
band’s insanity. Such authority is, however, limited to 
necessaries. She has no power to acknowledge a debt 
due from her husband {.Beasley^ C.J. and Bardsxvell^ 
/,) AMMAL7^ AVU AMMAL. 56 Mad. 964 

= 6I.R. (Mad.) 208 = 146 I C. 49 = 1933 M.W.N. 366 
= 38 L.W. 321 = A.IR. 1933 Mad. 686 = 65 M.L.J. 
356. 

Pakka Arhatia. 

Pacca artia — Position of. 

The position of a pacca a/tia is not that of an ordin- 
ary agent who nierelj brings about a transaction between 
third parties for he becomes personally responsible since 
both the buyer and the seller look to him for fulfilment 
of their contract. Xf the original seller fails to fulfil the 
contract the rr/Z/r/ can tlaini damages from him. 
(Bhide and Currie, yj) JOT Kam SHKR Singh 
JlWAN KAM SHEor.r Mat.. IR. 1932 Lah. 694 (2) = 
189 I.C. 637 =33 P.L.R. 985=A.I.R. 1932 Lah. 6S3. 
pakka arhatia — Position of. 

The position of a Pakka ,4rhatia is analogous to that 
of a del credere agent who incurs only a secondary 
liability towards the principal, and whose legal position 
is partly that of an insurer and paitly that of a surety 
for the parties with whom he deals, to the extent of any 
default by reason of any insolvency or something equi- 
valent. A.I.R. 1927 All. Foil. {Thom and Iqbal 
Ahmad, yy.) Meghkaj Roormal z/ A nup Singh. 
169 1.0. 934 = 8 R A. 529 = 1936 A.L. J. 475 = 1935 A. 
W.R. 1185 = A.I R. 1936 All. 1004, 

Pukka arhti — Position of. 

A pukaa arhti undertakes to guarantee the pefor* 
niance of the contract. {Shadi fa/, C / and IValker, 

/.) Pakmeshri Das Bhagwat Parshad kagh- 
bar Das Beni Parshad. I.R 1931 Lah. 937(1)= 
134 I.C. 489 (1) = 32 P.LR. 380. 

——‘pakka arhatia’ — Plights of — Custom entitling 
commi<!sion agent to protection from eventual loss — Vali- 
dity. 

In the case of transactions entered into on the Pakka j 
arhat system a custom or usage that entitles the com- ; 
mission agent to protect himself from loss in the event of | 
the failure of the contracting party to insure him against i 
the loss is not either unreasonable or immoral. There ' 
is direct contractual relationship betw’een the pakka I 
arhatia and the purchaser and the seller; and he, as 
principal, is liable to both for the performance of the 
contract. The failure of a pui'chai>er, who has entered 
into a forward contract for the pm chase of some com- 
modity through a pakka arhatia to take delivery on due 
date does not exonerate the arhatia from the liability to 
take delivery from the seller in pursuance of the forward 
contract. It follows that a pakka arhatia is himself 
vitally interested in the perfoimance of the contract 
that has been entered into through him and a custom 
that provides means to insure the arhatia against pros- 
pective loss cannot be characterized as unreasonable or 
immoral. On the contrary such a custom is calculated 
to check reckless speculation and to promote fair dealing 
and the transaction of business on honest lines, and, as 
such, is reasonable and salutary. A.I.R. 1923 All. 242, 


PRINCIPAL AND AGENT— Principal’s liability 
for acts ol agent. 

Dist. {Thom and Iqbal Ahmad, yy.) MeGHR'AJ 

Roormal z/. ANUP Singh. 169 I.C 984=8 R. A. 
629=1936 AL.J. 476 -1935A.W.R. 1186=A.I.R. 
1935 All. 1004. 

Pakka adatia — Bights of — Margin money. 

A pakka adatia is entitled to demand margin money 
before he enters into any transaction, whether an inde- 
pendent transaction or a tran^^action by way of a cover- 
ing transaction. 30 B. 250, Rtf. {Bangnekar, /.) 
Sakarbhai Ramniklal. IR 1932 Bom. 368 = 
138 I.C. 244 = 34 Bom L.R. 709 = A.I.R. 1932 Bom. 

; 328. 

. —pakka arhatia — Bights of — Alarom money — 

' Mercantile usage in Ghaziabad District. 

I According <he merrantrle usage prevalent in Gha- 
ziabad a pakka arhatia is entitled to call for margin 
money, if the rise or fall in the market justifies such a 
demand, and, in the event of the demand not being met, 
is entitled to close the contract. {Thorn and Iqbal 
Ahmad, yy.) Mkghraj Roormal 7^ ANUP Singh. 
169 I C. 984 = 8 R.A. 629 = 1936 A.L J. 475=1936 
A.WR 1185 = A.I.R. 1935 All. 1004. 

Pakka adatia — Bigh/t of tej mandi transactions 

— FI net nation — Courses open. 

Thtie are three ' (ouise^ open to a commission agent 
to secure the payment of the full amount of the pre 
miuni. He can insist on payment of the whole premium 
in advance, or he can take security for payment on the 
due date, or he can diniand margin against the fluctua- 
tions in the rate of premium. If lie has failed to adopt 
either ot the first tw’o courses and finds that the transac- 
tions if closed as on a particulai date for want of 
margin, his own liability to his broker would be reduc- 
rd, h<“ is entitled to call upon the constituent to pay 
sufficient margin so as to secure the payment of the 
w’hole of the moneys which may be due to him on the 
due date including the premium, and in default ot pay- 
ment to close the outstanding transaction. {Ragnekar, 

y.) Sakarrhai z>. Ramniklat.. I.R. 1932 Bom. 
368 = 138 I.C, 244=34 Bom.LR. 709 = A.I.B. 1932 
Bom 328. 

Pacca arhati — Validity. 

//c/</, that the pacta ar at was not unreason- 

able, and did not involve, a conflict between \\iQ pacca 
artia's interest and duty. {Bhide and Currie, yy.) JOT 
Ram Sher Singh v. Jiwan Ram Sheoli Mal I.R. 
1932 Lah 694r2)=139 I.C. 637 = 33 P.LR. 986= 
A.I.R. 1932 Lah. 633. 

Principars liahility for acts of agent. 

— •‘Principals liability for acts of agent — Frau- 

dulcnt act of agent. 

In order that the act of an agent should be treated as 
the act of his principal, the agent must have acted with- 
in the scope of his authority or the piincipal must have 
so conducted himself that he is not at liberty to lepudiate 
I the act of the agent. Where by the terms of the agency, 
j the agent of an Insurance Company was only authorised 
; to collect the premiums and all proposals entertained by 
I the agent were subject to the confirmation of the Insur- 
j ance Company and the agent had no authority whatever 
! to effect a renew’al of the policy on behalf of the com- 
pany, the company is not bound by the act of the agent 
who not only received the premium and issued provi- 
sional receipt for the same but also professed to issue a 
renew^al of the policy. {Page, C.y, and Das^ y.) UNI- 
VERSAL Fire and General Insurance Co., Ltd. 

: V. Shup Shin Htai. 12 Rang. 312= 164 I.O. 63 = 7 
R.R. 262=A.I.R. 1934 Rang. 261. 

PrtnetpaVs liability for acts of agent — F raud 

1 or torily agents No benefit to agent. 
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PRINOIPAL AND AGENT -Principal’s liaWUty 
for acts of agent. 

The principal is liable for the acts done or torts com- 
mitted by the agent in doing the business within the 
scope of the agency and the liability is not affected by 
the question whether the principal derived any benefit 
by the fraud or tort of his agent or not. Barwick v. E. 
J.S, Bark, 2 Ex. 259 and (1912) A.C. 7l6, Rel. on. 
{Reilly and Burn, JJ.) SETH BaNSI RAM JeSHAMAL 

V. Official Assignee, Madras. 1933 M.W.N. 
1246. 

"PrincipaVs Uahility for acts of agent — Scope of. 

Where the question is whether the act of an agent is 
to be deemed the act of his principal, the Court will 
apply the common law rule, qui facit per ahum factt 
unless it is satisfied having regard to the terms 
of the particular statute or agreement* under considera- 
tion that it was the intention of the legislature or of the 
parties, as the case may be, that the act should not be 
performed by an agent. {Page, C.J. ami Mating Ba, 
/.) M. A. Kureshi V. ARGUS Footwear, Ltd. 9 
Bang. 323 = LB. 1931 Bang. 259 = 133 I.0.483 = A. 
LB. 1931 Bang. 306. 

Principal's lialiltty for acts of agent — Suit — 

Ltahtlity, 

Where the suit is against both the principal and agent, 
in law only one can be held liable. {IVort and Fazl Alt, 
JJ.) Pattinson V. Bindhya debi. 12 Pat. 216= 
6 IB. (Pat.) 226 = 146 1. C. 56 = 14 Pat. L T. 149 = 
A.I.B. 1933 Pat. 196. 

Proof of agency. 

•Proof of agency — Inference — Contract for 

supply of good s-^ Deposit m Bank by way of security — 
Insolvency of Bank — Right of depositor against princi- 
pal. 

The plaintiff took a contract from the Military Autho- 
rities for the supply of mutton. He deposited according 
to the rules a certain sum of money in one of the Banks 
specified in the contract and obtained a receipt. Subse- 
quently the Bank became insolvent and the plaintiff sued 
the Military Authorities represented by the Secretary 
of State for recoveiy of the amount over and above that 
rateably obtained by the bank. 

Held, that the Bank was under those circumstances 
the agent of the defendants and that the latter was liable 
for the amount claimed in their capacity as principals. 
{Tek Chand and Agha Haidar, JJ.) HaR Singh v. 
Secretary of State for India in council. I.B. 

1931 Lah. 849 = 133 1.O. 881 = 32 P.L.B. 819= A.I.B. 

1932 Lah. 34. 

-Proof of agency — I nference — / mplted agency. 

The relation of agency need not depend upon an ex- 
press appointment and acceptance thereof, and may be 
implied from the facts and circumstances of the parti- 
cular case. If from such facts and circumstances, it 
appears that there w’as an implied intention to create 
the relation, it will, by implication, be held to exist. A. 
I.R. 1928 Cal. 863, Ref. {Doraiswami Iyer, C.J. and 
Steemvasa Iyer, /.) VeNKATANARANAPPA v. ABDUL 
IIUKH Sab. 9 Mys.L.J. 364. 

-—‘Proof of agency — Test — Distinction from the 

relation betw:en vendor and purchaser. 

The essence of sale is the transfer of the title to the 
good!, for price paid or to be paid. The transferee in 
such case becomes liable to the transferor of the goods 
as a debtor for the price to be paid, and not as an agent 
for the proceeds of the re-sale. The transferor is not 
concerned with any subsequent flactuations in price and 
loss or gain to the goods. The essence of agency to sell, 
is the delivery of the goods to a parson who is to sell 
them, not as his own properly but as the property of the 
principal who continues to be the owner of the goods 


PBINCIFAL AND AGENT— Bights of agent. 

and therefore entitled to control their sale, as for instance 
to fix their price, to dictate the terms of re-sale or to re- 
sell the goods. He cannot demand the price of the 
goods before re sale, but only such proceeds as accrue to 
him on such re-sale. By the terms of a contract between 
the Government of Mysore and a company, the company 
were appointed the selling agents of oil manufactured by 
the Government, and were bound to keep regular books 
of accounts of all oil received or sold, to remit the sale 
proceeds less commission to the Government Bankers 
and to be liable for all moneys recoverable on sales 
effected without raiding any question of bad debts and 
the Government had also the right to fix the minimum 
prices at which oil should be sold by the agents. It was 
held that the contract between the parties was one of 
agency and not of sale. {Doraiswami lycr^ C. J. and 
Srinivasa Iyer, J.) SiTARAMACHAR v, THE GOVERN- 
MENT OF Mysore. 8 Mys.L.J. 386. 

Batification. 

Ratification — Conditions of — Pro note by agent 

of minor’s guardian — Renewal by minor after majority 
—Effect of. See Ml NOR— CONTRACT BY GUARDIAN. 

155 I.C. 607 = A.I.B. 1936 Nag. 127. 

Ratification — Effect— Agent signing and verify- 
ing income-tax return without authority — Principal 
subsequently producing accounts in pursuance of notice 
—Effect. See POWER of ATTORNEY— CONSTRUC- 
TION. 1561.0. 180 = 1935 O.W.N. 490 = A.I.B. 1935 
Oudh 306. 

’^Ratification — Meaning of. 

“Ratification” is used to express the conduct of a 
principal who endorses the action of his agent which 
had at first taken place without the principal’s authority. 
{Courtney Terrell, C.J. and Dhavle, J.) JANKI NaTH 
Paul v, dhokar Mall Kedar Bux. 166 I.O. 200 
= 7 B.P. 698 = 16 Pat.L.T. 897 = A LB. 1935 Pat. 
376. 

Beceiver. 

Recetvcf — Position of — liability as principal . 

A receiver appointed by Court is not in the position 
of an agent in respect of transactions entered into by 
him. He is really in the position of a principal. {Buck- 
land, J.) Ramnarayan Satyapal V. Carry and 
DANIEL. 58 Cal. 174=LB. 1932 Cal. 50 = 1341.0. 
1266=A LB. 1931 Oal. 491. 

Belatlonship of agency. 

'Relationship of agency — Sub contract — Suit for 

rendition of account — Mat ntainabilit y , 

A sub-contract was entered into by a contractor 
undertaking some building work of a railway company, 
with another contractor on certain percentage basis. The 
sub contractor sued the railway contractor for rendition 
of accounts. 

Held, that under the circumstances a suit for rendi- 
tion of accounts could not lie, as there was no relation- 
ship of principal and agent between the two contractors 
for realizing money from the railway company, nor was 
there any privity of contract between the sub contractor 
and the railway company and that a suit for a specific 
sum due to him should have been brought. (^Hilton, J.) 
Mahomed Shafi v. Fazal Din. LB. 1931 Lah. 246 
= 130 I.O. 64=32 P.L.B. 137 = A.IB. 1930 Lah. 
1062. 

Bights of agent. 

-—Rights of agent— Calling for accounts. 

While the principal is under no statutory obligation 
to render accounts to his agent, he does become an ac- 
counting party in special circumstances or under trade 
usage or a definite contract. The right to claim a state- 
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PBINOlPAL AND AGENT— Bights of agent. | 

ment of accounts is an unusual form of relief only grant- \ 
ed in certain specific cases and is only to be claimed 
when the relationship between the parlies is such that 
this is the only relief which will enable the claimant to 
satisfactorily assert his legal rights. 60 P.R. 1899; A.I.R. 
1925 Lah. 100 and A.I.R. 1927 Lah. 701, Ref. Where j 

the plaintiifs who were insurance agents were to be j 
remunerated by a commission calculated on the premia 
paid on all policies effected or introduced through them. 

Held^ as the plaintiffs cannot certainly know which 
of these policies have lapsed, matured or been forfeited, 
they are entitled to call on the defendants for rendition 
of accounts as this is the only relief which will enable 
the plaintiffs to satisfactorily assert their rights. {Tapp^ 
J.) RAM Lal Kapur & Sons v, Asian Commer- 
cial Assurance Co., ltd. I.R. 1933 Lah. 489 = 
144 I.C. 505=A.I E. 1933 Lah. 483. 

Rights of agents— Calling for accounts— Preli- 
minary decree in favour of principal — Direction for 
appointment of commissioner . 

The agent is not ordinarily entitled to claim accounts 
against the principal. Where after the passing of a 
preliminary decree in a suit by the principal for accounts, 
the Court gave a direction for the appointment of a 
commissioner for taking accounts but the plaintiff failed 
to apply and thereupon the Court on the defendant's 
application permitted the decree to be amended in order 
that a commissioner may be appointed at his instance. 

Held^ that the order granting amendment was invalid. 
(/?/ DiU /.) Kesho Ram z\ Joti Sarup Coela & 
Sons. I.R. 1932 Lah. 673 = 140 I.C. 16=AI.R. 
1932 Lah. 619. 

Rights of agent — Calling for accounts — Suit by ^ 

principal for accounts — Decree in favour of agent — If 1 
can be passed. 

An agent Ir under a statutory obligation to render 
accounts to his principal. But the principal is under no 
counter-statutory obligation of the same nature towards | 
the agent. In the absence of a tiade usage or definite 
contract betw'een the parties, the principal cannot be 
compelled to render accounts to his agent or to keep j 
accounts for him so as to entitle the agent to sue the 
principal for an adjustment of accounts, even though in ' 
point of fact the principal has kept accounts. Where a 
principal sues his agent for accounts and it is found on i 
taking accounts that something is due to the agent from 
the principal, a decree cannot be passed in favour ot the | 
agent. (^Addison, /.) DEVI Dayal v. GOPAL DaS 
Mathra Das. 16 Lah. 7 = 162 I.C. 133 = 7 R.L. 263 
= 36 P.L.R. 684=A.I.B. 1934 Lah. 708. 

. Rights of agent — Commission agent — Passing of 

property to principal. 

Where a seller retains the power of di.sposal stipulat- 
ing the delivery is only to be made to the buyer when 
payment is made, the property in the goods does not 
pass to the buyer until the payment is made, and a suit 
by the seller for price of the goods is incompetent. The 
same principal extends to the case where a commission 
agent purchases and himself pays for goods and does not 
deliver them to his principal until he makes payment to 
him. (^Broadway and Currie. //.) BeNI PERSHAD 
Shambhu Nath v, Narain Das Seva Ram. I. B. 
1931 Lah. 176 = 129 I.C. 287=A.I.B. 1930 Lah. 974. 

— •Rights of agent — Personal contract. 

Where an agent by contracting personally, had 
rendered himself personally liable for the price of goods, 
bought on behalf of his principal, he has the same rights 
with regard to the disposal of the goods and with regard 
to stopping them in transitu as he would have had if 
relation between him and his principal had been that of 


PRIORITY. 

seller and buyer. {TekChandaml Agha Haidar., JJ.) 
IIarparshad Tulsiram V. Jindar parshad Nain 
Kanwar. 15 Lah. 496 = 150 I.C. 109 = 6 R.L. 823 
= 36 P.L.R. 348= A.I.R. 1934 Lah, 191. 

— " "^Rights of agent — Personal contract— Indemnity 
— Purchase by agent — Repudiation by principal — AV- 
sale — Suit for deficiency. 

I Where an agent by contracting renders himself liable 
j for the price of goods bought on behalf of his principal, 

I the property in the goods as between the principal and 
j agent vests in the agent and does not pass to the pnn- 
I cipal untill he pays for the goods and the agent has the 
1 same rights with regard to the disposal of the goods and 
j with regard to stopping them in transit as he would have 
I had if the relation between him and his principal had 
been that of seller and buyer. If therefore the principal 
refuses to pay, thS agent is entitled to re-sell the goods and 
hold the principal liable for any deficiency arising from 
j the sale. The deficiency would be the measure of the loss 
I sustained by the agent in the transaction, in respect of 
1 which he is entitled to be indemnified arul reimbursed. 

' {Rangnekar, /.) BaBASa BaEALE v. HOM BANNA. 

140 I.C. 624 = I.R. 1933 Bom. 22 = 34 Bom.L R. 1268 
I =A.I.R. 1932 Bom. 693. 

' Rights of agent — ll^agertug contracts — Re- 

imbursement. 

! An agent can recover monies paid out by him on be- 
j half of his principal even on wagering contracts and a 
set-off or adjustment in accounts of third parties should 
be treated on the same footing as cash payments. 
(^Bi^oadway and Monroe, //.) PlRTHI SlNGH JAM I AT 
RAI V. MATIT Ram. 13 Lah 766= I.R. 1932 Lah. 
443 = 138 I.C. 241 = 33 P.L.R. 450= A. I.R. 1932 
Lah. 356. 

PRINCIPAL AND AGENT— Suit by agent at his 
place of business — Proper. See JURISDICTION — 

Forum. A.I.R. 1935 Lah. 68. 

‘ T orts of Agent — Liability of principal for. See 

TORT —Vicarious Liability. 

PRINCIPAL DEBTOR AND SURETY. 

See (1) CONTRACT ACT, Ss. 124 TO 145. 

(2) Limitation act, S. 19. 

(3) Surety. 

PRINTING PRESS AND REGISTRATION OF 
BOOKS ACT (1867), S. 12— Intention if unnecessary 
— Person carrying on business not personally but through 
manager. 

Although a person carrie«> on the business of a press 
through a manager and has nothing to do with the 
management of the press, still, if he employs a manager 
to print books and the business of printing is his, he 
must be held to have printed the books through 
I his manager. The mere fact of printing the book or 
' paper otherwise than in accordance with S. 3 of the Act 
! is an offence, and undoubtedly this offence can be com- 
' mitted by a man when the act itself is done not by him 
i personally but by his servants. No intention is necessary 
! under S. 12. 35 Bom. 55 and 32 Mad. 338, Dist. 
I iBaguley, J.) KaDAR SUI.TAN v. EmPEROR. I.R. 
1933 Rang. 25(1) =141 10. 685=34 Cr.L.J. 262= 
1933 Or.O. 74 = A.I.R. 1933 Rang. 4 (1). 

PRIOR DECISION. 

See C. P. Code, S. 11. 

PRIOR AND PUISNE MORTGAGE. 

See (1) C. P.CODE, O. 34, R. 1. 

(2) mortgage— Prior and subsequent. 

(3) T. P. ACT, ss. 74 AND 75. 

PRIORITY. 

See (1) Decree. 

(2) MORTGAGE. 
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PRISONS ACT (1894), S. 3. 

(3) REGISTRATION ACT, wSS. 47 AND 49. 

(4) T. r. ACT, SS. 78 AND 79. 

PRISONS ACT (IX OF 1894), Ss. 3 and 4- 
**Crimi7ial prisoner' — Approve? ordered to be detained 
by Court — Custody. 

An approver is not a convicted prisoner but when his 
detention is ordered by a Court of law under S. 337 (3), 
Cr. P. Code, he comes within the category of “criminal 
prisoner’' as defined in S. 3 (2) of the Prisons Act and 
S. 4 of that Act imposes upon the I.ocal Government the 
duty of providing for prisoners’ accommodation in 
prisons as oidained by that Act. {Shadi Lal^ C. J. and 
Abdul Qadi/, J.) KhaIRATI KaM, I n the matter of . 
12Lahi. 635 -I.R. 1931 Lab. 616-132 IC 619-32 
Cr.L.J. 913-32 P.L.R. 493-1931 Cr C. 700 - A.I.R. 
1931 Lab. 476. 

S. 40 — Compliance by Superintendent of jail — 

Jurisdiction of court to decide^ 

Courts under who^e warrants under-trial prisoners are 
detained in jail or the High Court have no jurisdiction 
to go into the question, whether the Superintendent of 
the Jail has or has not disregarded or observed the pro- 
visions of S. 40. Under the Prisons Act the jurisiliction 
of the Court extends only to insistence on the due 
observance ot the terms of the wiit wdiich it has issued in 
exercise of it^ legal powers. The prisoner, if he has any 
grievance, has to seek redress at the hands of the 
superior executive authority. (^Harrison and Addison^ 
JJ.) SuKH Dev raj ec Emperor. 14 Lab. 182- 
IR. 1932 Lab. 369 (2)- 137 IC. 861 = 33 CrL J. 
631 = 33 P.L.R. 722 = 1932 CrC. 616 = A.IE. 1932! 
Lah. 390. 

S. 40 — ''Persons" mean "all peisoni". \ 

The word ‘'persons” can only mean “all persons” or j 
“any person” and not ‘ a certain class of persons.” ' 
^Harrison and Addison, JJ ) SUKH DEV Kaj v. 
Emppror. 14 Lab. 182 = 1 R. 1932 Lab 359 (2)= 1 
137 I.C 851 = 33CrLJ. 531-33 P.L.R. 722 = 1932 ' 
CrC. 516- AI.R. 1932 Lah. 390. 


PRIVY COUNCIL APPEAL— Concurrent Find- 
ings. 

PRIVATE LAND. 

See (1) P. T. ACT, S. J16. 

(2) Madras Estates Land act, Ss. 3 (10) 
AND 185. 

PRIVATE TEMPLE. See Hindu Law — Reli- 
gious Endowment— Temple. 

PRIVATE TRUST. 

See (1) C. I\ CODE, S 92. 

(2) Hindu i.aw — Religious Endowment. 

(3) Religkxjs Endowment -Private trust. 

PRIVIES. 

See (1) C. P. Code, S. 11— Parties and Repre- 
sentatives, s. 47— Parties and Repre- 
sent at IVES. 

(2) Evidence act, S. ll5 — Parties and 
Privies. 

PRIVILEGE. 

See (1) Evidence. 

(2) Evidence Act, Ss. 123-126. 

(3) Legal Practitioner. 

(4) Penal Code, S. 499. 

(5) Tort— Defamation Privilege. 

PRIVILEGED COMMUNICATION. Evi 

dence act. S. 120. 

PRIVILEGED DOCUMENT. See EVIDENCE ACT. 
i SS. 123—126. 

PRIVY COUNCIL APPEAL. 

Concurrent findings. 

Costs 

Criminal cases. 

Death of Party. 

Differing of Decisions of. 

Duty of High Court and lower Courts 
Finding of fact. 

Functions. 

Judicial Committee Rules. 

Jurisdiction. 

Leave to appeal. 

New Plea. 


PRISONERS ACT (III OF 1900)- 

trial prisoner — Detention — Inter ferem e by Court 'lohcn 
justified . 

Where a person is detained in prison he is of course 
subject to the provisions of the Prisons Act and the rules 
thereunder and if it is found that the action taken by 
the jail authorities i.s in conformity with the law' the 
Court will have no power to interfere But if it is found 
that the action is not warranted by the Pri^^ons Act oi 
the rules thereunder the Court has the power to istriie 
directions regarding the detention. The Court however 
will be slow to interfere in matters of jail administration 
and will do so only when the action of the jail authori- 
ties i& found to be clearly illegal or unjustifiable and 
interference is necessary in the interests of justice. 
50 P)om. 741, Ref. {Bkide and Tapp, J J.') SUKH 
1)KV Raj V ICmperor. I.R. 1931 Lah 731 = 133 
I C. 59 - 32 P.L R. 686 = 32 Cr L. J. 988 = 1931 Cr.C. 
850 -A. I.R. 1931 Lah. 662. 

~S 39 — Order for examination of witness in 

('ouTt- Review. See Cr. P. CODE, S. 561-A— 
Rkvikw. 130 I.C. 538 = 11 Pat.L.T. 892=AIR. 
1931 Pat 81. -"..x.rv. 

PRIVACY. 

See (1) Easement. 

(2) Easkmkni's Acr (1882), ss. 18 and 35. 

(3) Injunction. 

PRIVATE AWARD. 6*^.' C. P. Code, Sch. H. 

PRIVATE DEFENCE. See PENAL CODE, SS 96 
—106, 300, EXCEPTION AND 302. 


Practice. 

Record. 

Special leave to appeal. 

1 Valuation. 

I Concurrent findings. 

; Concurrent findings — Burden heavy on appeh 

I I ants. 

I A litigant who seeks before a second appellate 
I tribunal (in this case the Privy Council) to reverie find- 
I ings of fact which have been arrived at by the trial 
I Judge and have, after consideration, been confirmed 
on appeal, comes alwrays with a very heavy burden 
upon his shoulders. But wdien he is the principal W'itness 
in regard to the crucial facts, and has been crushingly 
dis('redited by the trial Judge, the weight of his burden 
is so great that few, if any could survive under it. {Lord 
Russell of /Cillrwe/if J.) MO K I NE z'. LONDON LOAN 

assets, Ltd. 160 I.C. 226 = 40 L.W. 94 = 36 P L.R. 
46 = A.I.R. 1934 P.C. 127 (P.C.). 

Concurrent findings— Interference. 

Where there are concurrent findings of fact, and in 
addition, ample evidence to support them, the Privy 
Coucil as a general lule, will not interfere. {Lord 

Atkm.') Ometa V, Chief Dore Numa. 166 I.C. 

' 843 (1) (P.C.). 

— C oncurrent find in gs — Interference. 

The Board will not interfere with concurrent findings 
of fact based on ample evidence except on very special 
grounds. {Lord Atkin.') ROCHI RAM v. FaIZULLAH 
Khan. I R. 1933 P.C. 100 = 142 I.C. 549 = 87 O.W. 
N. 680 = 1933 M.W.N. 406=67 O.L.J. 273 = 1933 
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PRIVY COUNCIL APPEAL— Concurrent findings. 

A.L.J. 546 = 36 Bom.L.E. 746 = 37 LW. 746= A. I. 
R. 1933 P.C. 120 = 164 M.L.J. 696 (P.O.). 

Concurrent findings—Interference . 

It is a general practice of the Jadicial Committee not 
to interfere with the concurrent findings on facts of both 
the Courts in India. {Str Dins hah Mnlia.) U PO LeiN 
z/. Ma HniN Hr.AiNG. 64 C.L.J. 425 = 136 I.C. 393 = 
I.R. 1932 P.C. 89 = A.I.R. 1931 P.C. 317 = 61 M.L.J. I 
898 (P.C.). 

Concurrent findings — Interference with. 

Concurrent findings of fact by the Couits in India will 
not be reviewed by the Privy Council. {Lord Thanker- 
ton.') IlABIBULLAH KHAN V. SECRETARY OF STATE. 

66 M.L. J. 147 (P.C.). 

C one u rrent fi nd tngs — I nterfe ren ce . 

On an iSsSue of fact concurrent findings should be con- 
clu‘'ive, unless where the enforcement of the rule would 
woik obvious injustice, or the violation of some principle 
of law or procedure. The importance of the rule is to 
discourage bringing before this Board issues of fart in 
which the appellant has failed in two Courts. {Lord 
IVright.) JEHANGIR SHAPOORJI TaRAPORE WaLA 
7 . Savarkar. I.R 1932 P C. 255 = 138 I.C. 774 = 

9 0.W.N. 817 = 36 LW. 460 = 34 Bom L.R. 1609 = 
1933 A.LJ. 321 = 17 R D. 392=A I.R. 1932 P C. 
231 = 63 M.L.J, 408 (P C.). 

Concurrent findings — Interference. 

In accordance with the usual practice in dealings with 
appeals of the Board, where there are two concurrent 
fiiulings of fact, the Board will not here an appeal which 
suggests that those findings are wrong. But where the 
plaintiff appeared in person, evidently thoroughly believ- 
ing in her case, the Boaul, as it thought that it was 
important, and in the interests of every body that the 
case should be fully heard, made a special exception in 
the plaintiff’s favour and allowed her to open the case 
at length. {Lo>d Atkin.) FLORENCE A. DEFKS v . 

H. G Wi:ll.s. I.R 1933 P.C 111 = 142 I C. 816 = 
1933 A LJ. 393 = 37 L W. 314 = A I.R. 1933 P C, 
26-64 M.L.J. 193 (P.C. ). 

———^Concurrent findings — Interference — Executor — 
Personal liability for improper sale by. 

Where both the Courts below', came to the conclusion ' 
that at the date of sale of ceitain properties, the execu 
tor had not incurred liabilities on behalf of the estate in 
respect of which he was entitled to an indemnity out of ' 
the assets of the estate, but that the liabilities were ■ 
incurred in carrying on a business in breach of his duty i 
as executor, and consequently held that he remained ^ 
personally liable foi them, without any light to indem- i 
nity, the Board refused in accorilance with their practice, j 
to disturb those concurrent findings. {Lord Thankertonl) 
ACHI Thayarammal V. Balkis Nachial. IR 
1931 P.C. 173 -131 I.C 781 = 14 O L.J. 357 = 34 L. 
W. 740 = 8 O.W.N. 330 = A.I.R. 1931 P.C. 68 = 61 | 
M.L.J. 456 (P.O.). 

Concurrent findings — Interference — Finding of 

lien ami. 

The Privy Council is competent to go behind the con- 
current findings of fact by the Courts in India that 
certain property standing in the name of a Hindu widow 
was held by her henami for her husband, when such 
findings have been arrived at upon a misconstruction of 
the relevant documents in the case. {Lord Tomlinl) 
Sailendra Nath DAS 7/. Saroj Kumar Das. 164 

I. O. 1092 = 1936 O.W.N. 477 = 1935 A.W.R. 624 = 39 
C.W.N. 598 = 1935 A.L.J. 609 = 41 L.W. 669 = 61 O. 
LJ. 164 = 1936 M.W.N 427 = 7 R.P.O. 169 = A.I.R. 
1935 P.C. 73 = 68 M.L.J. 669 (P.C.). 

Q. D.— II— 174 


PRIVY COUNCIL APPBAL—Orimlnal Cases. 

Concurrent findings — Interference — Rule. 

Concurrent findings of fact will not be disturbed 
unless it is shown that theie has been a miscarriage of 
justice or the violation of some principle of law or proce- 
dure. This does not necessarily imply that their Lord- 
ships make their findings their own, for almost ex hypo- 
tkcsi^ they have not considered them in detail, but only 
that where matters of fact have been fairly tried by two 
local Courts, which are often in a better position to con- 
clude upon them than this Board and the same conrlu- 
' Sion has been reached by both, it is not in the public 
interest that the facts should again be examined in the 
ultimate Court of appeal. 27 I A. l66; 31 I. A. l27 
■ and (1927) A.C. 5l.S, Kef. {Sir George Lawndes.) 

' Sa'igur Prasad z/. IIar Narain Das. 69 LA. 147 
=7 Luck. 64^ I.JI. 1932 P.C 60 = 136 I.C. 108 = 36 
C.W.N. 461 = 1932 A.L.J. 297-9 O.W.N 196 = 1932 
MW.N. 502 = 56 C L.J. 255 = 36 L W. 667 = 34 
Bom L.R. 771 = A.I.R. 1932 P.C 89 = 62 M.L.J. 461 
; (P.C.). 

; Concurrent findings — What are. 

Where the High Court disregarded altogether evid- 
ence of a certain witness but recot ded the same finding 
as the lower Com t and there was ample other evidence 
both oial and documentary w'hich wa-^ accepted and 
acted on by both Courts. 

Ilehf that the finding of both the lower Courts was 
concurrent. {Sir John Wallis.) HOMKSHWAR SlNGH 

V. Kamkshwar Singh Bahadur. 157 I.C 1 = 1935 
OW.N 851 = 39 O.WN. 1130 = 16 Pat L.T. 571 -- 
8 R.P.C. 18 = 42 L W. 286 = 37 Bom.L R. 800 = 1935 
MW.N. 1139 = A.LR. 1935 P.C. 146=69 M.L.J. 

I 335(P.C.). 

Costs. 

Costs — Interest on. 

The costs of the Privy Council do not carry interest, 
unle-ss such interest is speeially mentioned. {Courtney 
Terrell, C,J. and Saundersy /.) CHANDMAL MaR- 
WARi V, Raja Shiba prasad Singh. 13 Pat. 21= 
155IC. 769 = 7R.P. 622=15 PL.T. 613 = AI.R. 
1934 Pat. 192. 

Costs — Interference . 

It is every rarely that the Board interferes with the 
discretion of the appellate Court in India in the matter, 
meiely of costs. {Sir George Loiondes.) MahOMEU 
Sadiq ali Khan Fakr Jahan begam. 59 1 a. 1 
= I.R. 1932 PC. 81 = 136 I.O 385 = 6 Luck. 566 = 
1932A.L.J. 663 = 36 0 WN. 137 = 36 L.W. 118 = 8 

0. W.N. 1378 62 = C.L.J. 326 A.I R. 1932 P.C. 13 = 
62 M.L.J. 320 (P.O.). 

Criminal Cases. 

— — -C ri minal Cases — Interference — G rounds. 

Their I.ordships do not sit as a Court of criminal 
appeal. For them to interfere with a criminal sentence 
there must be something so irregular or so outrageous 
as to shock the veiy basis of justice. Grounds for in- 
voking interference such as the meaning and effect of a 
section of the Evidence Act are merely points for a 
Court of criminal appeal and not for the Board./)/7/<'/’j> 
ease,{m7) 12 A. C. 459, Ref. {Viscount Dunedin,) 

I Mohindar Singh z/. Emperor. 69 LA. 233 = 13 
I Lah. 479 = 36 LW. 642 = 9 O.W.N. 914 = 33 P.LR. 
1873 = 140 1.0 290=34 Cr.L.J 18 = 66 C.L.J. 593 = 

1. R. 1932 P.C. 337 (1)= 1932 Cr. C. 776 = A.I.R. 
1932 P.C. 234 = 64 M L J. 77 (P.O.). 

-Criminal cases — Interference — Order for retrial 

without jury, of case originally heard by jury. See Cr. 
CODE, S. 423 {b) (2). 69 M.L.J. 128 (P.O.). 

Criminal eases — Jurisdiction — Objection going to 

root of. 
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PBIvy OOUNOIIi APPBAIi— Death of Party. 

Where the objection if well-founded, w'ould go to the 
root of the jurisdiction, the case does not fall within the 
strict rule that the Board does not and will not act as a 
tribunal of criminal appeal. {Vtscotmi Dunedin^ 

Bhagat Singh v. Emperor. 58 I. A. 169 = 12 Lah 
280=:33Bom.I..R. 960 = 36 C.W.N. 646=1. R. 1931 
P.O. 143=32 Or. L.J. 727-34 L.W. 57 = 14 O.L.J. 
640-32P.L.B. 658 = 131 LO. 416 = 63 O.L.J. 383= 
8 O.W.N. 846 = 1931 A.L.J. 448 = 1931 M.W.N. 601 
= 1931 Or. 0. 621=A.IR. 1931 P.C. 111 = 61 M.L.J. 
279 (P.O.). 

Death of Party. 

... " — Death of patty of prior to hearing — V^alidity of 
decree. 

The fact that one of the parlies in the appeal to the 

Privy Council died before the appeal ^ was heard and his 
legal representatives had not been brought on the record 
does not make the decree of the Privy Council a nullity 
owing to the special provisions of S. 23 of St. 
Ill & Will. IV, C. 41. 5 Pat. L. T. 314; 1 P.L.T. 426; 
47 Mad. 618 and 103 I. C. 618, Foil {Wort and Fazl 
AU.JJf) Sri Chandra Chur iiFO z/. Mt. Shyam 
Kumaki. 11 Pat. 445=I.R. 1932 Pat. 229 = 139 I. 
C. 397 = 13 Pat. L.T. 719 = A.I.R. 1932 Pat. 261. 
Differing Decisions of Lower Courts. 

•' - Differing -iectsions of lo'oer Courts — Appreciation 

of evidence — Opinion of appellate Court. 

Where a person’s evidence was taken on commission, 
the fiist appellate Court is in at least as good a position 
to appreciate its credibility as the trial judge, and the 
Privy Council would naturally attach the gi eater weight 
to the former’s estimate. {Sir George Lozvndes.) 

Mahomed Sadio Ali Khan v. Fakr Jahan Begam. 
69 I. A 1=^I.R. 1932 P.C. 81 = 6 Luck- 566 = 1932 
A.L.J. 663 = 36 O.W.N. 137 -1361.0. 385=35 L.W. 
118 = 62 O.L.J. 326 = 8 O.W.N. 1378 = AJ.R. 1932 
P.C. 13=62 M.L.J. 320 (P.C.). 

Duty of High Court. 

Duty of High Court — Recording opinions on all 

points. 

In an appealable case though the decision on any 
issue may be sufficient foi the disposal of the case it is 
nevertheless the duty of the Courts in India to pronounce 
their opinion on all the other important points raised 
before them to obviate the inconvenience and expense of 
a remand by the Privy Council. {Sir George Lowndes 
Jagannath Kao Dani v. Rambharosa. 60 I.A. 49 
= I. R. 1933 P.C. 24 = 1411.0. 520(2) = 37 C.W.N. 
321 = 1933 M.W.N. 117 = 16 N.L. J. 50 = 36 Bom.L.R. 
230-37 L.W. 349=57 C.L.J. 61 = 1933 A.L.J. 486 = 
29 N.L.R. 91 = A.I.R. 1933 P.C. 33 = 64 M.L.J 142 
(P.C.). 

Finding of Fact. 

Finding of fact. 

Finding of fact which are binding on the High Court 
in second appeal are equally binding on their Lordships 
of the Judicial Committee. {Lord Russell of KilLnvenf) 
vSham Sunder Kuer v, Qasiman. 8 O.W.N. 920= 
36 C.W.N. 7 {V.o.). 

Finding of fact — Decision of trial Judge based 

on inadmissible eztdence — Value of. 

The importance of the fact that the trial Judge saw 
the witnesses and heard them give their evidence is 
greatly diminished if it is found that his decision in 
material re-.,pects is based on inadmissible evidence. 
{JStr L'lncdot Sanderson^ BHARAT SPINNING AND 

Weaving Co. v. Manilal Lallubhai. 157 I.O. 4 
= 7B.P.0. 14 = 1935 O.W.N. 863 = 1935 M.W.N. 
1182= 37 Bom.L.R. 826-A.I.R. 1935 P.O. 175-69 
M.L.J. 433 (P.C ). 


PRIVY COUNCIL APPEAL— Judicial Committee 
Rules* 

— ’•Finding of fact — Judges of High Court ac- 
quainted with Hindu mode of life — Findings of — Value 
\ of — Contrary medical opinion, 

I Where two Judges of the High Court, who from their 
t intimate acquaintance of Hindu modes of life were in a 
I better position than their Lordships of the Privy Coun* 
i cil to draw proper inferences as to matters of conduct 
! arising in the case, had given separate, but concurring 
I judgments for holding a fact proved by reliable evidence 
I and inferences arising from conduct, their Lordships of 
the Privy Council refused, in spite of the expert medical 
opinion, possibly influenced by all sorts of unproved 
allegations, to interfere. {Sir John Wallis,) RaJKUMAR 
Sen Chowdhury v. Ram Sundar Saha. I.R. 1932 
P C. 54 = 136 I.C. 102 = 1932 A.L.J. 198=65 O L. J. 
120 = 35 L.W. 409 = 1932 M.W.N. 684 = 34 Bom. L. 
R. 526-= A.I.R. 1932 P.C. 69=62 M.L J. 457 (P.O.). 

.^Finding of fact — Maintainability of appeal. 

Where the result of an appeal to the Privy Council 
depends upon questions of fact which have been found 
against the appellant by the High Court and it is not 
shown that the findings should be displaced, the appel- 
lant cannot maintain successfully his appeal. {Lord 
Blattesburgh.) SAMPAT KUMAR SiNGH v. PETKRS. 

163 1 0. 519 = 41 L.W. 159 = 7 R.P.C 117 = 11 O.W. 
N. 1367 = 1935 A.W.R. 86 = 37 P L.R. 65 = 61 C.L. 

I J. 63 = AXR. 1936 P.C 8 = 68 M.L J. 390 (P.C.). 

1 Finding of fact — Record of evidence meagre. 

\ Where the oral evidence on the point at issue is very 
I little and the only record of the oral evidence is a copy 
I of the Judge’s note showing only the combined result of 
I question and answer containing no indication as to how 
1 far the words recorded represent the phraseology of the 
! witness or the phraseology of counsel, their Lordships 
I would be even more disinclined than is usual to review 
: the findings of fact of a Judge who has heard and ob- 
' served the witnesses, even if they thought that the oral 
I evidence might have justified a different view. {Lord 
! Russell of Hillowen ) MAHOMEO NOORDIN v. AB1>UL 
|Kakeem&Co. I R. 1931 P.C. 305 = 134 I.C. 657- 
; A.I.R. 1931 P.C. 272 (P.C ). 

! Functions. 

j Functions — Drafting of laws. 

I The Board certainly has no desire, nor do they coir 
I ceive it to be part of their function to act a draftsman 
j for Canadian Acts of Parliament. The (Canadian 
j Pat liamentary draftsmen are far more familiar with 
. Canadian legislation than this Beard is, and their Lord- 
I ships cannot conceive it to be the wish of anybody that 
■ Acts of Parliament passed by the Senate and Commons 
i of Canada should be referred wholesale to this Board 
' in order to determine withoht reference to particular 
' facts whether or not it w^as competent for Parliament to 
pass upon the hundred and one matters for which they 
have legislated. {Lord Chancellor f) AlTORNEY 

Geneefal of Canada v. Attorney General of 
ONTARIO. I.R 1932 P.C. 3i = 135 LO. 754- A.I.R. 
1932 P.C. 36 (P.C.). 

Judicial Committee Rules. 

Judicial Committee Rules — Judicial Committee 

Rules, 1920, R, 9--Effect^ Extension of time for fur- 
nishing security. 

R. 9 of the new Judicial Committee Rules, 1920, has 
reference only to the procedure in O. 45, R. 7. It does 
not confer on the High Court an unqualified power to 
extend the time. {Beasley, C.J.and Curgenven, J,') 
POORNANTHACHI V. Gopalaswami ODAYAR. 65 
Mad. 836 I.R. 1932 Mad. 604=138 I.C. 663 1932 
M.W.N 667=36 L.W. 679=A.I.B. 1932 Mad. 484 = 
1 62 M.L.J. 665. 
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COUNCIL APPEAL— Jurisdiction. 
Jurisdiction. 

Jurisdiction — Appeals from Ireland, 

The Privy Council has jurisdiction to hear an appeal 
from a decision by the Supreme Court of Irish Free 
State. {Saorstat Etreann), Case law referred. (^Lord 
Chancellor?) PERFORMING RIGHT SOCIETY, LTD v. 

Urban District Council of Bray. 124 1 C. 894 
= 32P.LR 20 = I.R. 1930 P.C. 270 = 1930 A.C. 377 
= 99 L.J.P.C. 116 = A.I.R 1930 P.C. 314 (P.C.). 

-^Jurisdiction — Interference with — Valuation of 

loss insured against. 

Where the verdict of the jury as to valuation of 
quantum of loss insured against under a policy of use 
and occupation insurance is challenged, the only question 
that their Lordships of the Privy Council will consider 
is, not whether they would adopt the view of the jury if 
the decision rested with them, but whether there was 
evidence before the jury upon which, not improperly, they 
could reach the conclusion at which they arrived. {Lord 
Blanesburgh.) MOUNT ROYAL ASSURANCE CO. v. 
Cameron Lumber Co., Ltd. 7 R.P.C. 77=151 

I. C. 600 = 40 L.W. 180= A.I.R. 1934 P.C. 196 (P.C.). 

Leave to appeal. 

Leave to appeal — Criminal cases. 

His Majesty in Council under the royal prerogative 
has the right to entertain appeals from criminal judg- 
ments in any part of His Majesty’s dominions and it is 
the right of the subject aggrieved by a conviction and 
sentence to approach His Majesty in Council with a view 
to his case being heard. But it is a different question 
whether the High Court has, in the circumstances of a 
criminal appellate rlecision, the right or power to certify 
the matter as a fit one. The jurisdiction to grant leave 
is limited by the Letters Patent (Courtney Terrell^ C, 

J. ami Agarwala, /.) RaHMAN v, EMPEROR. 14 Pat. 
318 = 166 I.O. 577 = 7 R.P. 698 = 36 Cr.L J. 815 = 15 
P.L.T. 833= A.I.B. 1935 Pat. 66, 

'Leave to appeal — Criminal cases — Admissibility 

of evidence. 

W^here a question was raised as to the admissibility 
in evidence of certain statements made by the accused 


PRIVY COUNCIL APPBAL-New plea. 

'New plea. 

A point not taken in either of the Courts below’, nor 
forming a ground of appeal before the Privy Council 
cannot be raised for the first time at the hearing of 
appeal before the Privy Council, whatever its value 
might be as a legal proposition. {Sir Dtnshah Mulla?) 
Karim Bakhsh v. Dargah Pir Raitan nath. I. 
R. 1931 P.C. 264 = 133 I.C. 728=36 C.W.N. 1221 = 8 
O.W.N. 994 = A.I.R. 1931 P.C. 243 (P.C.). 

——'New plea — Claim for proportionate rent — Allow- 
ing — Terms. 

A suit by a lessor for rent was dismissed by the High 
Couit on the finding th.it the lessee had failed to obtain 
I possession of the whole (»f the leased properties. In 
I appeal before the Board the lessor claimed of rent pro- 
! portionate to the# area of which his lessee obtained 
' possession. 

I Ileld^ that though this case for an abated rent should 
I have been raised and investigated along with the other 
I questions in the case, it would be an injustice, if the 
, appellant is prepared to submit to the penalties of his 
' failure to raise it earlier, that the respondent should 
1 escape from payment of rent in respect of the possession 
I which he could alone attribute to the kabuliyat. {Lord 
‘ Thankerton.) JOGESH CHANDRA ROY v. EMDAD 
Meah. 69 I. A. 29 = I.R. 1932 P.C. 94 = 69 Cal. 1012 
I =136 I.C. 398 = 36 C.W.N. 221 = 35 L.W. 112 = 9 O. 

: W.N. 119 = 16 R.D. 95 = 65 C.L J. 72=13 L.R. 271 
; (Rev.) = 69 Cal. 1012 = 1932 M.W.N. 276 = 34 Bom. 

, L.R. 481 = A.I.R. 1932 P.C. 28 = 62 M.L J. 336 (P.C.). 

' ■■■ A^ew plea — Different case — Sustainability 

I Where the appellant before the Board set up a plea of 
I sale before the lower Courts and the same having been 
1 found against contended before the Board that the tran- 
I saction w’as one of gift. 

Helds that the plea sought to be raised depended on 
j further facts and could not be permitted to be raised. 
1 {Lord Thankerton.) SULTAN BEGAM v. QaMAR ARA 
, Begum. I.R. 1933 P.C. 150 = 143 I.C. 209 =57 C.L. 
J. 459 = 10 O.W.N. 889 = 38 L.W. 296 = A.I.R. 1933 
' P.C 164 = 66 M.L. J. 131 f P.C.). 


while in police custody but there w’as other evidence 
apart of the statements objected to, to support the con- | 
viction. 

Helds that leave to appeal to the Privy Council should j 
be refused {Cornish ^ Burn and Lakshmana Eao, //.) I 
Ramanuja Aiyangar z/. Emperor. 169 1 C. 240= : 
1935 M. W.N. 5 = 42 L.W. 140 --8 R.M. 476 = 37 Cr. 
L J. 64 = 1936 Or C. 1049 = A I.R. 1935 Mad. 793 = 
68 M.L.J. (Supp ) 93 (F.B ). i 

New Plea. 

New plea. | 

An unsuccessful defendant cannot, in appeal to the j 
Privy Council, raise for the first time an entirely new ! 
plea that the plaintiff had no cause of action, especially | 
when the point was not taken by him in his w'ritten j 
Statement, nor urged or considered in the Courts in j 
India. {Lord Russell of Htllozuen.) SECRETARY OF i 
STATE V, Parashram Madhavrao. 61 LA. 190 = 
58 Bom. 306 = 6 R.P.C. 137 = 148 I.O. 796 = 3 A.W. 
R. 663 = 1934 A.L J. 438 = 38 C.W.N. 668 = 39 L.W. i 
748 = 1934 M. W.N. 437 = 36 Bom.LR. 661 = 69 0- 
L.J. 282= A.I.R. 1934 P.C. 108=66 M.L.J. 614 
(P.C.). 

--‘New plea. 

An appellant cannot be allowed to raise a point with- 
out any pleadings and without any evidence before the 
Board. {Lord Thankerton?) VENKATACHANDIKAMBA 
V. Viswanathamayya. I.R. 1933 P.C. 126 = 143 1. 
O. 32 = 37 L.W. 622=37 O.W.N. 688 = 1933 M.W.N. 
1384=A.I.R. 1933 P.C. 117=64 M.L.J. 613 (P.C.). 


■ ■ "--New plea — Issue raised and evidence led — But 
not pressed in both Courts. 

Where a plea of estoppel by judgment thougn not 
raided in the plaint, was raised in the wTittcn statement 
of some of the defendants who were in the same interest 
as the plaintiffs, a specific issue was raised and evidence 
led on It but the issue was not pressed in the fiist Court 
and was abandoned in the High Court, there is no 
reason why it should not be allow’ed to be raised again 
in further appeal before the Board. {Sir Dtnshah 
Mulla.) KlSHUN PRASAD PaNDEY v. DURGA PRASAD 

Thakur. 36 O.W.N. 1217 = 8 O.W.N. 973 = LR. 
1931 P.C. 257 = 1331.0. 721 = 34 L.W. 439 = A.I.R. 
1931 P.C. 231 = 61 M L J. 416 (P.C.). 

—New plea— Late stage— Injury to opponent. 

An objection to the maintainability of an application 
on the ground that a suit was the proper remedy cannot 
be allowed for the first time before the Board, when the 
point had not been raised in India or in the printed case 
before the Board having regard to the fact that if the 
objection were to prevail, the other party would be 
barred by lapse of time from enforcing his proper 
remedy. {Lord Tomlin.) RAGHUNANDAN PRAS.AD 

Singh v. Kirtyanand Singh Bahadur. 36 C.W. 
N 701 = 65 C.L. J. 413 = 36 L.W.111 = I.R. 1932 P. 

O. 133=136 I.C. 629=14 Pat.L.T. 273= A.I.R. 1932 

P. C. 131 = 63 M.L.J. 86(P.O.). 

——New plea — Question of fraud — Plea of fraud 
under S. 18 of the Limitation Act. 
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PEIVY COUNCIL APPBAL-New plea. 

In view of O. 7, K. 6, C. P. Code, a plaintiff cannot 
foi the first tinie in appeal before the Privy Council rely 
on S. 18 of the Limitation Act and contend that by 
reason of the defendant’s fraud, the suit was not time- 
barred, when no exemption on the ground of fraud was 
claimed in the plaint, nor W’as there any proof of the 
alleged fraud, or of the date when it became known to 
the plaintiff. (Str Shadt Im/.) KaLYAN MaL z>. 
Ahmad Uddin Khan. 161 1.C. 45—7 R.P.C 64^ 
40 L.W. 415- 1934 A.L.J 909=38 C.W.N. 1157-60 
C.L.J. 128 = 36 Bom L R. 981 = 1934 M.W.N. 976 = 
4A.W.R. 353-11 O.W.N. 1081 = A.I.R. 1934 PC. 
208-67 ML J 361 (PC). 

'■ '•“•Neyo pica — Qnestton of laiv — Facts di^p/itcd. 

A question of law relating to the admis^'bility of a 
document by reason of non-registratic’i cannot foi the 
first time be allowed to be raised before the Poaid wdien 
the plea ( annot be disposed of without deciding nice 
questions f)f fact on which the evidence is not clear and 
the parties are at variance. (18‘)2) A C. 437, Applied. 
(Ao^d romhn.') OFFICIAL LIQUIDATOR OF MOOLLA 

Sons, Ltd. r. Pkrrin r. Burjoriki« 59 I. A. 161 
= 10 Rang. 242=34 Bom.L.R 1021-1932 A.L.J. 
706 = 1932 MW.N. 680 = 36 L.W. 75 = 9 O.W.N. 
930 = I.R. 1932 P.C. 151 = 66 C.L J. 362 - 36 C.W.N. 
677 = 1361.0. 737 = A.I.R. 1932 P.C. 118=63 M L. 
J. 131 (P.O.). 

^IVew plci — Question of /a:o — Question as to fight 
of trial Court to revieiv — Point not pressed in Courts in 
India. 

7'he question as to the right ot the trial Court to 
leview its judgment is a pure question of law. Although 
the appellants do not seem to have insisted upon this 
question in the Courts in India though it was included 
in the memorandum of appeal to the High Court, their 
Lordships are hound to consider the question* if it has 
been clearly raised in the appeal to Ilis Majesty in 
Council and no new' evidence is nece^'Sary to enable them | 
to dispose of the matter. (A/r Lancelot Sanderson.) i 
BiSHKSHWAR PRATAP SaHI ?/. PaRATH NATH. 61 I 
A. 378 = 66 All. 634-36P.L.R. 305 = 36 Bom. LR. j 
1179 = 39 0 W.N. 1 = 60 C.L. J. 267=15 P.LT. 763, 
= 7 R P.C. 43=151 I.C. 41=11 O. W.N. 1084 = 40 1 
L W. 383 = 1934 A.L J. 919 = 1934 M.W.N. 1005 i 
(2) = 4 A.W.R. 368 =A.I.R. 1934 P.C. 213-67 M. ! 
L.J. 608 (P.C.). 

-IVew pica — Specific allegations not made out — 

New plea that negligence is presumed m circumstances 
of case. 

Where the case was based on specific allegations of 
negligence which were not made out and then a new i 
plea that negligence is presumed in the circumstance^ of , 
the case was raised in appeal, which plea was not raised | 
in tile pleadings nor at tire trial nor was there any trace 
of it in he judgments of the lower Courts. 

lldd^ th.it the plea could not be allow'ed to be raised. 
(/.ord Afinr.) ‘Philip T. dodgf/ v. dominion 
Brid(;k('o. 159 I.C, 713 = 8 R.P.C. 117 = A.I.R. 
1935 P.C. 212 (P.C.). 

Practice. 

Ptactice — Abandoned point — Party abandoning 

jr nt t raisin i; certain deftnee tn HighCouit — Grant 
of to raise fuch defence. 

WluMe .1 paity has not raised ceitain defence in the 
High Couit or has abandoned it, the Privy Council 
grants leave to raise .>uch ilefence before it only in excep- 
tional cases, and there is no distinction in principle be- 
tween the position of an appellant who abandons in the 
High Court a ground of appeal of which he had given 
notice and the position of a respondent in the High 


PRIVY COUNCIL APPEAL— Practice. 

Court who does not raise a point in his favour which 
was open to him without notice. It is quite true that it 
would be open to the Board on proper terms to refer to 
the High Court this question for their consideration. 
But even that the Board w'ould not do except under 
special circumstances. {Lord Blanesburghf) FANNY 
Skinner z/. Bank of Upper India, Ltd. 62I.A. 
116=67 A11.314=1936 O.W.N. 711 = 42 L.W. 172 = 
37 Bom L.R 625 = 61 C.L.J. 477 = 1936 M.W N. 726 
= 166 1 0. 743 = 7 R.PC. 214 = 39 C.W.N.834 = A. 
I.R. 1935 P.C. 108 = 69 M.L.J. 168 (P.C.). 


-Practice — Amount of alimony. 


Questions leJating to the amount of alimony or main- 
tenance, being matters with w hich the Courts in India 
are bettei qualified to deal, will not be interfered w'ith 
by the Board. {Lord Russell of Killowen ) ISWARAYVA 
z'. Su arnam ISWARAYYA. 58 1 A. 360 = 64 Mad. 
774 = 1931 A.L.J. 808 = 35 C W.N. 1185= 8 0 W.N. 
980 = I.R. 1931 PC 252 = 133 1 0. 716 = 34 LW. 618 
= 33 Bom L.R. 1402= A.I.R. 1931 P.C. 234 = 61 M. 
L.J. 367 (P.C.). 

Practi-e — Compromise after leave granted — 

Power of Hi gh Court. 

Where after the grant of leave to appeal to the Privy 
Council the parties compromised the suit and applied to 
the High Court to pass a decree in terms of the compro- 
mise. 

Held, that the High Court had no pow'er to do so, as 
it would supersede the first decree. {Murphy and 
Nanavati, JJ.) GURURAO v. RaMACHANDRA. 57 
Bom. 369 = 6 LR. (Bom.) 74 = 145 I.C. 286 = 36 
Bom.L.B. 413 = A.I.R. 1933 Bom. 244. 

-Practice — Consent decree — Appeal incompetent. 


A judgment and decree by consent of parties cannot 
be challenged by way of appeal to the Privy (a)uncil. 
{Sir George Lowndes.) ZaHIRUL SAiD ALVI v. SeTH 
LaCHMI Nakayan. 27N.L. j. 136 = 33 L.W. 723 
= 13110. 316- 36 C.W.N. 612 = 1 R 1931 P.C. 124 
= 14 N.L.J. 71=33 Bom.LR. 925 = 1931 M.W.N. 
748 = A.I.R. 1931 P.C. 107 = 60 M.L.J. 648 (P.C.). 

Practice — Consent decree — Denial of consent by 

appellant — J nterferent e by Privy Council — Procedure 
— Remission — Court for enquiry and report. 

It is incumbent on the parly alleging that there had in 
fact been no consent to the judgment and that the state- 
ment to that effect W’as a mistake, to take the necessary 
steps in India to rectify the mistake. Where the judg- 
ment contains a statement to the effect that it was pars- 
ed by consent of parties, the Privy Council will not, in 
ordinary circumstances, hesitate to take the statements 
contained in the judgment as coriect and will refuse 
summarily an application stating that such a statement 
IS a mistake. Hut the circumstances of the present case 
were peculiar. It appealed that, the appeal, after a 
partial hearing, was adjourned “as there is a chance of 
compromise”. The compromise broke down and the 
formal decree which was subsequently drawn up lecited 
only the previous hearing of the case and not any consent 
of parties and proceeded to set aside the decree of the 
lower Court. At the time of hearing, the appellant 
stated in an affidavit that the statement in the judgment 
to the effect that it was by consent was not correct. 
Under these circumstances, their Lordships remitted the 
case to the lower Court in India for enquiry and report 
on the factum of consent. {Sir George Lowndes.) 
ZAHIRUL Said Alvi v. Seth Lachmi Narayan. 33 
L.W. 723 = 131 1.O. 316 = 36 O.W.N. 612 = 27 N.L. 
R. 139 = IB. 1931 P.O. 124 = 14 N.L J. 71 = 33 
Bom.LR 926 = 1931 M.W.N. 748 = A.I.B. 1931 
P.C. 107 = 60 M.L. J. 648 (P.O.). 
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PEIVY COUNCIL APPBAL-Practlce. 

— Practice — C ustom — Concurrent fi ndtn gs — Ex- 
clusion of women from inheritance — Interference by 
Privy Council 

The question whether bv custom women are excluiieti 
from inheritance is one of fact, and the Privy Council 
will not interfeie with the concurrent findings of the 
Courts in India negativing such a custom. (Lord Toni 
hn,) Mangal Singh v. Mr. Sidhan Kunwar. 154 
1.0.977 = 1935 A.WR. 562<^2) = 7R.PC. 165 = 37 
P.L.R 264 = 1936 O.W.N. 431=A.I.R. 1935 P C. 71 
= 68M.LJ 448 (PC.) 

——-‘Practice — Custom — Decisions based on local 
customs — Interference. 

Decisions based on local law and custom arrived at by j 
local Courts familiar with such laws and customs are of I 
great weight and should not be interfered w’lth. (Lord j 
Tomlin.) Nana Kwaku Amoh v. Nana Sir Ofori 
Atta. I.R. 1933P.C 131=143 I.C. 147 = 37 L i 

W. 401 = A.I R. 1933 P 0. 46 (P.C.). I 

'Practice — Decision under taxation rules — All j 
available ei'idence to he on record . , 

The Privy Council is reluctant to come to any conclu- 
sion which would involve the voidance of taxation w’hich I 
has been in operation for many years, without hist , 
ensuring that all the available evidence had been placed 
before the Court as the public interest is concerned in ■ 
this matter. (Lof'J Thankerton.) Kadha KishaN JaI I 
Kish AN v. Municipal Committee, Khandwa. 61 
I.A. 126 = 39 LW. 739=30NLR. 121 = 1931 M.W. i 
N. 646 -38 C.W.N. 1073-6 RPC. 90-11 OWN. 
291 = 147 1.0. 894 = ALR. 1934 P.C 62=66 ML.J. 
551 (P.C.). 

Practice — Duplication of appeals — Tioo apbeils 

in the same case by tk'* sam^ party from the decisions 
of different benches — Undesirability, 

It IS anomalous that there shrmld be two appeals 
proceeding at the same time to the Privy Council, one 
from the lower Court and one from the higher Court 
which had already varied the order of the lcn\ei Court. 
Such an anomaly should in some manner be avoided. 
(Lord Atkin ) JATINDRA NaTH CHOWDHURY v. 
UnAY Kumar Das 58 I.A 141 = 68 Cal. 1281 = 1. 
R. 1931 P.C. 117 = 34 LW 356 = 33 Bom L R. 940 = 
35 C W.N. 683 = 1931 M W.N, 620 = 131 I.C. 309 = 
A.I R 1931 P 0. 104 = 61 M.L J. 47 (P.C.) 

-PraAice — Land acquisition case — Compensation 

— I liter fet ence with. 

The Board will not review the decree of an Indian 
Appellate ("ourt in land acquisition proceedings merely 
upon questions of value, unless the judgment cannot be 
supported as it stands, either by reason of a wrong 
application of principle or because some important point 
in the evidence has been overlooked or misapplied. 48 
M.L.J. 386 (P C.), Foil. (Lord Pussell cf KiUowenf) 
PRAG NAR AIN c'. COLLECTOR OF AGKA. 69 I.A. 
165 -= 64 All. 286 = 34 Bom. LR. 885 = 35 L.W. 812 
= 1932 M W.N. 758 = 1932 A L J. 741 = I.R. 1932 P. 
C. 113=136 IC. 449 = 9 O.W.N. 423 = 36 OWN. 
579 = 65 0 L.J. 318 = A. I.R. 1932 P.C. 102 - 62 M.L. 
J. 682(P.C.). 

Practice — Order in Council —Alteration of — 

Jurisdiction, 

The Board has undoubted jurisdiction to recommend 
the alteration of a former order in Council on the 
ground that by inadvertence, it does not give effect to 
the intention of the Board as expres^^ed in their judg- 
ment. (Lord Atkin.) JATINDRA NATH CHOWDHURY v. 
Uday Kumar Das. 58 LA. 141 = 68 Cal. 1281 = 35 
O W.N 583 = 131 1.0. 309 = 1931 M W.N. 620=I.B. 
1981 P.C. 117 = 33 Bom. L.R. 940 = 34 L.W. 356 = 
A.I.B. 1931 P.O. 104 = 61 M.L.J. 47 (P.O.). 


PRIVY COUNCIL APPBAL-Becora. 

Practice — Order m Council — Conformity with 

judgment. 

“It is the duty of their Lordships to see that the order 
which His Majesty makes in Council faithfully 
represents the advice which in the judgment they have 
said they would humbly tender to him’’. 50 M. L. J. 
1181 (P. C.), Foil. {lord Thankerton.) HaradAS 
Acharya V. Secretary of State for India 127 
I.C. 633 = I.R. 1930 P.C. 341 = 33 L.W 14 = 36 C.W. 
N.117 (P.C.). 

Praciit e —Pleadings — Construction — P'otr notice 
of case given. 

1 heir Lordships of the Privy Council will be dis- 
inclined to stress the structure of the pleadings in a suit 
too strickly, if fair notice of the ca^e to lie made by the 
plaintiff has been given, and issue has been joined on an 
enquiry but faintly adumbiated in the pleadings. 
McLean y. Mckay. 5 P. C. 657, Kef. (Lord Alness.) 
SOMESHWAR T>UTT V. TRIBHAWAN DlJTT. 61 I.A. 
224 = 9 Luck. 178 -= 38 C W N. 806 = 40 L W. 5 - Or. 
LJ 454 = 36 Bom.L.B. 652=1933 A.LJ. 685 = 6 
RP.C 151 = 149 I.C. 484 = 3 A.W.B. 865= 1934 M. 
W N. 647 = 11 O W.N. 784 = A.I.R. 1934 P.C. 130 = 
67 M.L.J. 7 (P.C ). 

Practice — Redricted leave — Grant of leave on 

point of area of land for which cornpensition is due — 
Question of quantum not open to appeal — P'ormer ques- 
tion depending on latte/ — Effect on niuntainability of 
appeal. 

In a suit of damages caused to land flooded special 
leave to appeal w’as granted by His Majesty in Council 
on the single point of principle as to what was the area 
for which compensation should be assessed and the ques- 
tion of quantum w^as not allowed to be discussed at all 
at the hearing of the applit'ation for leave to appeal. 
But on dealing with the judgment of the low'er Court it 
was found that the point on which leave was granted 
could not be determined without determining the ques- 
tion of quantum. 

Held, there was nothing further to be discussed at all, 
as no question arose under the leave to appeal as granted 
and conseiiuently the appeal should be dismissed. (Lord 
Atkin.) K. Tremblay v. Duke Prince power Co. 
Ltd. 162 I.C. 982= 8 R.P C. 300 = A.I.R. 1935 P.C. 
197 (P C.). 

Practice — Solicitors costi — Pi ght to proceed 

against deposit in High Court — Matter, if need be re- 
ferred to trial Court. 

In a Piivy Council appeal, the solicitors of the 
lespondent in England, can apply to the High Court in 
India, to be allowed to stand in the shoes of their clients 
i and to have an order for payment to them, of the 
1 amount kept in deposit in the High Court. In such a 
' case it is not necessary that the application should be 
I sent down to the trial Court. {Rankin, C.J. and 
\Graham,J) BiKRAM KiSHORE MaNIKYA v. \\A 
Ahmad. 58 Cal. 1034=134 I.C. 1071 (1) = A.I.E. 

I 1931 Cal. 734 (1). 

! Record. 

Record — Net asary do'-uments — Selection — Duty 

of solicitors. 

Unnecessary documents should not be included in the 
books printed for the appeal to the Privy Council. It is 
the duty of the solicitors to make a selection of the neces- 
sary documents. The other papers should be ready at 
hand in case they should be required. In cases of doubt 
the solicitor should take the advise of Counsel on this 
point. (Sir Skadt Lull) EjAZ ALl QuiDWAI v. 
Special Manager, Court of Wards Balrampur 
Estate 1936 A.W.R. 258 = 154 I.C. 27 = 7 R.P.C. 
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PRIVY COUNCIL APPEAL— Record. 

138 = 41 L.W. 242 = 61 O.L.J. 102 = 1935 A.L.J. 744 
= 1935 O.W.N. 178 = A.I.R. 1935 P C. 53 = 68 M.L.J. 
397 (P.C.). 

Record ■— Preparation of — Ambiguous verna- 
cular words. 

Where there is a controversy as to the meaning of 
such words as *hukmi’, ‘malgu'/.ari’, ‘jama' and the like 
which may mean ‘rent or revenue’ it is desirable that , 
the word used in the vernacular should be inserted in / 
brackets after the English rendering, so as to assist the | 
Court in determining which meaning is applicable in 
the particular case. i^Str John IValltv.) ChaRU CHAN- 
DRA Ghosk V. Kumar Kamakhya Narain Singh. 
58 LA. 17 = 10 Pat. 284 = I.R. 1931 P.C. 76-1931 
M.W.N. 65=33 LW. 121 = 130 1.0.620 = 12 Pat 
L.T. 337=52 O.L.J. 612 = 35 C.W.N. 201 = A LR. 
1931 P C. 5 = 60 M.L.J. 246 (P.O.). 

Record — Rejected evidence — If can be included. 

It is not the practice, and a paity cannot be permitted 
to include in the record of an appeal to the Privy 
Council documents and statements tendcied as evidence 
which have not been duly proved or admitted and which 
are clearly inadmissible. (Page, C. /. and Mya Bu, J.) 
Karapaya Servai e.MAYANDI. 147 1.0.414 = 6 
R.R. 164= A.I.R. 1933 Rang. 212. 

Record — Rtpoit as to valuation under O. 45, R. 

5, C. P. Code 

Wlien a (pie^tion as to the value of the subject-matter 
of the suit is raised in India and when a report with 
reference to value has been made under O. 45, K. 5, C. 
P. Code, it is desirable that full information with refer- 
ences to the proceedings be included in the Pirvy Council 
record. (Lord Blauesburgh ) AN UP MaKTO v. MitA 
DA.SADH. 60 LA. 366=12 Pat. 679 = 6 LR. (P.C.)32 
= 146 I.C. 815= 14 Pat. L.T. 725 = A.I.R. 1933 P.C. 
232(P.C.). 

Special leave to appeal. 

SpKial leave to appeal — I rt eguiar procedure — 

No miscarna^e of justice. 

The procedure to be followed in pi oceedings under 
Art. 3 of the (Allahabad) Lttters Patent is left to the 
discretion of the Court. Put if is highly undesirable 
that w’hen charges of perjury and champerty are made 
against a pleader, those chaiges should be tried by the 
Judges who had previou'-Iy lieard the case out of w’hich 
the charges arose. Put if this procedure does not involve 
miscarriage of justice, special leave to appeal cannot be 
granted. (Lord ATacmtllan.) A PLEADER JUDGES 

ON THE Allahabad High Court. 68 I.A. 162=53 
All. 183=LR. 1931 P.O. 192 = 1321.0. 608 = 33 Bom. 
L.R 945 = 34 L.W. 69 = 35 O.W.N. 640 = 63 O.L.J. 
405 = 1931 M. W.N. 603 = 1931 A.L.J. 460 = 1931 
Or. O. 619 = A.I.R. 1931 P.O. 112=61 M. L. J. 130 
(P.O.). 

'Special leave to appeal — Question of law. 

Special leave can be granted where the petitioner has 
an arguable case on a question of law. (Lord Atkin.) 
Maharaj Kumar Srinivasa Prasad Singh v, 
Keshava Parasad Singh. 57 Oal. L.J. 336 (P.O). 

Special leave to appeal — Refusal, 

The ordinary criterion applicable to all petitions to 
Hb Majc‘>ty in Council for special leave to appeal is 
that leave will not be granted where upon the face of 
the application it is plain that on the merits it is bound 
to fail. KViscount Dunedin.') BhaGAT SiNGH v. 
Emperor. 58 I a. 169= 12 Lah. 280=36 O.W.N. 
646 =LR. 1931 P.O. 143 =33 Bom L.R. 960 = 32 Or. 
Ii.J. 727 = 131 1.O. 416 = 63 O.L.J. 383=32 P. L. R. 
668=8 O.W.N. 846 = 1931 A.L.J. 448 = 34 L.W. 67 


PROBATE AND ADMN. ACT (1881), S. 62. 

= 14 O.L J. 640 = 1931 M.W N. 601 = 1931 Or.O. 621 
= A.LR. 1931 P.C. 111 = 61 M.L.J. 279 (P.C.). 
Valuation. 

Valuation — Change of —If party can go back on. 

It cannot be disputed that a party who has previously 
made valuation of a suit or appeal for the purposes of 
Court-fees is not alw’ays precluded from adopting for his 
proposed appeal a higher valuation as representing the 
actual or market value of the claim made in the suit. 
But in a case in which the plaintiff, having a wide dis- 
cretion in the mattei, had to value his claim at its 
actual or market value and did value it in hi.s plaint in 
a particular way, he cannot later on be allow'ed to show' 
that such value did not represent the real value, and to 
adopt for purposes of an appeal to the Privy Council, a 
different or higher'valuation. (Mukherji and S.K. Ghose, 
//.) Haji Hafez Mahomed IIossian Khan 
7/. Mansur Ali Mia. 69 O.L.J. 448 = 153 LC. 366 = 
7 B.C. 369 = 38 O.W.N. 751 = A.I.R. 1934 Oal. 809. 

PROBATE— Application by wdfe after husband’s death 
Shares in joint names of husband and wife — No Court- 
fee payable on the value of the shares. See HUSBAND 
AND WIFE. 9 Luck. 370 = A.I R 1934 Oudh 72. 
Application for — Onus. See WILL — PROOF OF. 

PROBATE AND ADMINISTRATION ACT (V 

OF 1881), Ss. 4, 12 and ^0—lhndu will in the mofiis- 
stl — Executor — Vesting of estate — JJaie of — Probate 
not obtained — Title of executor derived from ivilf and 
not front grant of probate. 

The executor of a Hindu will made in the mofussil 
and not governed by the Hindu Wilb Act, 1870, has the 
estate of the deceased testator ve-sted in him, by virtue of 
S. 4 of the P. and A. Act, as from the date of the death 
of the testator and he has all the powers confened on an 
executor by the latter Act although he has not taken out 
probate of the will. Neither the vesting under S. 4 nor 
the pow'er of disposal under S. 90 of the Act, is depen- 
dent upon the grant of probate. In India^ as in England, 
the title of an executor is derived from the w’ill, and not 
from probate, though it is probate alone which (under 
S. 12) authenticates his right and dispenses with proof 
' of the execution of the will. (Sir George Lowndes.) 
Venkat.asubbamma V. Kamayya. 69I.A. 112 = 56 
Mad. 443 = I.R. 1932 P.C. 63 = 136 I C. Ill = 1932 A. 
LJ. 293 = 36 LW. 632=1932 M.W.N. 486 = 65 C.L. 
J 263 = 34 Bom.L.R. 764=36 O.W.N. 441 = 9 O.W. 
N. 201-A.LR. 1932 P.C. 92 = 62 M.L.J. 366 (P 0.). 

S. 12 — Scope and object of. 

The object of S. 12 is only to get lid of a multiplica- 
tion of proofs. The provisions of the section do not 
suggest that before piobate the executor had no title. 
The title of the executor is derived from the will and 
not from probate, though it is probate alone which 
authenticates his right and dispenses with proof of the 
execution of the will, (Sir George Lozvndes,) VeN- 
KATASUBBAMiMA V, RAMAYYA. 69 I.A. 112 = 66 
Mad. 443 = LR. 1932 P.C. 63 = 136 1.0. Ill = 1932 A. 
L.J. 293 = 36 L.W. 632 = 1932 M.W.N. 486 = 56 C.L. 
J. 263 = 34 Bom.LR. 764 = 36 C.W.N. 441 = 9 O.W. 
N. 201 = A.LR. 1932 P.C. 92 = 62 M.L.J. 366 (P.C.). 

Ss. 60, 62 and 64. See Succession act 

(XXXIX OF 1925), Ss. 263 and 276. 

S. 62 — Oral will — Apphcation for probate — 

Maintainability — Substance of will written at the time 
—Effect, 

An application for the grant of probate of an oral 
will can be entertained under the Probate and Adminis- 
tration Act. The fact that the substance of the oral 
will was taken down at the time the will was made 
would not make any difference in the eye of law. The 
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PBOBATE AND ADMN. AOI (1881), S. 90. 

fact would only be a strong piece of evidence to prove 
the contents of the oral will. (Sulatman, Mukerji and 
Young, //.) Fitam Lal V, Kalla Ram. 53 All. 687 
= 136 I.O. 284=I.E. 1932 All. 172 = 1931 A.L.J. 711 
= A.I.R. 1931 All. 489 (F.B ). 

• Ss. 90 and 4 — Hindu will in the mofussil — Exe- 

cutor — Vesting of estate and power of disposal — Dale 
of — Probate not obtained — Effect of. See PROBATE 

AND Administration act, ss. 4 and 90. 62 M.L. 
J. 366 (P.C.). 

S. 90 — Powers of executor — Compromise of suit 

disputing will. 

In the absence of any restriction the executor is per- 
fectly competent to compromise the suit disputing the 
will by agreeing to the creation of a maintenance charge 
in favour of the contesting widow. (^Khaja Mohammad 
Noor and Dhavle, //.) SaBITRI THAKURAIN v. MrS. 
F. A. Savi. 12 Pat. 369 = 6 I R (Pat.) 17 = 145 I.C. 

1 = 14 Pat.L.T. (Supp.) 1 = A.I.R. 1933 Pat. 306. 

S. 211 — Probate^Grant regarding entire estate 

IS the rule — Departure justified under special ctreum- | 
stances. ! 

The intention of the legislature was to lay down as a I 
general rule that a grant of brobate should be made for 
the whole estate of a deceased person. It may be that 
in certain circumstances the Court w'ould be justified in 
limiting the grant to a specific portion of the estate but 
in order to justify that, the circumstances must be special 
ones. It was held that in the particulai case special cir- I 
cumstances existed. {B/cadway and Johnstone, J J f) 
SaTFAL Ram rc COI.LECTOR OF IVfULTAN. 135 I.C. 
60 = I.R. 1932 Lah. 44 = 12 LaU. 585 = 32 P L.R. 393 
= A.IE. 1931 Lali. 310. 

PROBATE. 

See (1) C. P CODE, O. 1, K, 10 AND O. 23, R. 1. j 
(2) Succession act, Ss. 244 and 276. 
PROCEDURE. See PRACTICE. 1 

PROCEDURAL LAW. .SV^ INTERPRETATION 01 
Statu tes. 

PROCESSION. 

See (1) CR. P. CODE, S. 144. 

(2) Highway. 

(3) Religious procession. 
PROCLAMATION. See Cr.P. Coi>e, SS. 87 AND 88. 
PROCLAMATION OF SALE. See C. P. CODE, 
O 21, KR. 66 AND 90. 

PRODUCTION OF DOCUMENTS. See Cr. P. 

CODE, S. 94. 

PROFESSIONAL COMMUNICATION. See EVI- 
DENCE Act, S. 126. 

PROFESSION ETIQUETTE, ETHICS AND 
MISCONDUCT, 

See (1) Bar councils act (1926). 

(2) i.egal Practitioner. 

(3) Legal Practitioners* Act (1879). 

PROFITS. 

(1) Co-sharer— Right to profits. 

(2) Limitation act, art. 120. 

PROFITS A PRENDRE. 

See (1) Easement. 

(2) Easements act (1882), Ss. 2 (Jf) and 4. 

PROHIBITION— /««<? of writ— Guiding principles. 

The power of exercis5ing prohibition is discretionary 
and the Court should not be chary of exercising it, to 
control persons w’ho are entrusted, with the pow’er of im- 
posing any obligation upon individuals and who attempt 
to exercise those powers in excess of their jurisdiction. 
The fact that there is a right of appeal is not necessarily 
fatal to a claim for the issue of a writ of prohibition. 
But the guiding principle is that the writ in such a case 


PROMISSORY NOTE— Assignment. 

will not issue unless the want of jurisdiction complained 
of is based upon a breach of a fundamental principle of 
justice. (^McNair, J.) RamJIDAS MAHALIRAM, [n re. 

62 Cal. 1011. 

Lsue of w'rit to Income-tax Commissioner — - 

Power of single Judge of High Court. See JURISDIC- 
TION— WRIT OF PROHIBITION. 62 Cal. 1011. 
PROJECTION. 

See (1) Easement— Eaves. 

(2) Easements act, Ss. 18 and 23. 
PROMISSORY NOTE. .S*cv aho DEBTOR and 
Creditor ; Evidence act, ss 58, 91, 92 and 115 : 
Negotiable Instruments act, Paper Currency 
act, S. 25 ; Stamp act, Ss. 2, 35 and 37. 
Assignment., 

Benami. 

Cause of action. 

Consideration. 

Deposit of. 

Execution. 

Form and contents. 

Insufficiency of stamp. 

Liability under. 

Material alteration. 

Original cause of action. 

Right to sue. 

Assignment. 

Assignment' — Dental of connderati on by makers — 

P^^rmissibility — Pight of transferee. 

The makeis of a promissory note cannot raise the plea 
that no Lonsuleration passed foi the transfer of the note 
to a third party. Where the transferee sues on the note 
he is entitled to recover what is payable to the original 
promisee. i^Mukerjt and Bennet, JJ.) MT. MUNNA 
Kunwari V. lakhnath Sah^i. I.R. 1932 All. 604 = 
138 I.O. 876 = A.I.R. 1932 All. 648. 

Assignment — Right of assignee to sue tn fits own 

name, without cndoi sement. 

A promissory note is a written acknowledgment of 
debt with a promise to re-pay. It is also a memorandum 
of contract, and evidence of a chose in action. Thus, it 
may be transferred by assignment and the assignee there- 
by gets such title as the assignor had in the note and in 
addition, the right to have the endorsement of the assig- 
nor and this includes the right to sue on the assignment 
in his ow'n name, and recover the amount due under the 
note from the parties liable. A promissory note is also a 
negotiable instrument and under the Negotiable Instru- 
ments Act, it is transferable merely b> endorsement and 
delivery. As such, it is clothed with certain incidents 
intended to facilitate the business of merchants. The 
Negotiable Instruments Act has not affected the trans- 
ferability of a promissory note by assignment as a chose 
in action, apart from endorsement. ^Lort Williams and 
M. C. Ghose, J J.) SURATH CHANDRA SAHA V, 
Narayan Chandra Chaudhury. 61 Cal. 425= 
160I.C. 925 (2) = 7R.O. 45 = 38 C.W.N. 466=A.I. 
B. 1934 Cal. 549. 

Assignment — T rnnsfer by deed — Permissibility. 

A promissory note can be transferred like any other 
chose in action. It can be effected by a deed without 
endorsement. {^Jackson and Krtshnan Pandalai, JJf) 

Venkatarama Ayyar V. Krishnaswami Chet- 
TIAR IB. 1932 Mad 651 = 138 I.C. 262 = 1932 M. 
W.N.’ 663 = 36 L.W. 766 = A.I.R. 1933 Mad. 133 (1). 

Assignment — Whether can be made orally in the 

Punjab. 

As the Transfer of Property Act is not in force in the 
Punjab, the technical rule requiring assignment to be 
made in writing which is contained in S. 130 of the Act 
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is not applicable to a case of assignment of a promis- 
sory note. An oral assignment of the note is valid. 
{Bhtde, /.) I.OCHA KaM v. Hem KAJ. I.B. 1931 Lah. 
889 - 134 I.0. 121 = 33 P.L R. 120 = A.I.R. 1932 Lah. 
30(2), 

Benami. 

^Btnamt — Plea of — If open. 

In a suit on a negotiable instrument (promissory note) 
by the payee named iheiein or the indorsee it is not 
open to the defendants to plead that such endorsee or 
payee is a mere benaniular. The payment m such a 
case should be made to the holder of the instrument and 
nobody else. (^SuP/iedar, A.J.Cf) NaRAYAN v. U'l 1 AM- 
RAO. 16N.L.J. 46. 

"■ ’"Ben amt — Bight of real creditor — Mode of adjust- 
ment. ' 

Whe/e a promissoiy note is executed in fav(mr of one , 
person in lieu of consideration advancefl by another the 
promisor cannot pay money to the latter and be rifl of ; 
his liability. But in a suit brought by theieal cieditor , 
to which the debtor and the holdej of the promissoiy ^ 
note are parties a decree can be passed against the deb- i 
tor for what is due from him with clear proviso that 
payment shall be made by the debtor to the holder or to 
his credit and that it is made by deposit in Court or if 
money is recoveied in execution shall be to the credit of 
the holder. (^Scu and NiamatuUnh ^ // ) Sewa Kam 
lion Lal. 63A11. 5-I.R. 1931 All. 314 = 130 , 
I.O. 698 = 1930 A L. J. 1509 -AIR. 1931 All. 108. 

(D. 14 L. 19 (21), 61 C. 425 (427). R. 36 Bom.L.K. i 
807(811).J 

Cause of action. 

•• " Cause of action — Jurisdiction — Loan agreed to 
be made^ and tn fact made, in Madras but note executed 
0ut\ide. 

Where in a suit filed in Madras for the recovery of 
money lent in respect pf which a promissoiy note had 
been executed by the defendant, it was contended that 
tlie (Jouft had no jurisdirtion as the note had been 
executeii, and the defendant was resident, outside 
Madras, it was held that tlie loan having been agreed to 
be made, an(i in fact made, in Maclras, part of the 
cause of action arose in Madras and that the Court had 
jurisdiction to entertain the suit. (iVtW, /.) MURU- 
OAPPA CHKT'IY z/. NaCHIAPPA CHETTY 155 10. 
164--7R.M 660-40L.W. 167- A.IR. 1934 Mad. 
603 - 67 ML. J. 30. 

Cause of action — Pleadings — Suit on pro note as 

surviving coparcener — Deciee as representative — If can 
be ^tven. 

Where a plaintiff, a Hindu, sues on a promissory note 
executed to his deceased father claiming as surviving 
coparcener suing in his own right, resting his title 
throughout the hearing of the suit on his position as 
coparcener in law, he cannot at the last stage be 
allow’ed to claim a rleciee meiely on obtaining a succes- 
sion certificaie as heir and legal representative. That 
would alter the cause of action and have the effect of 
turning a suit by him personally into a suit by him as 
the repiesentative of his father, especially when the ' 
latter po'^ition has been abandoned at the corrimence- i 
ment of the hearing, (ffladta, /) KaMALAKANT 

CDPAbjr V, Madhavjf Vaghji. 59 Bom. 673=158 ! 
IC 145 = 8 RB. 109 = 37 Bom.LR 405 = A.I.R. i 
1935 Bom 343. | 

“Cbiuse of action — Suit payable at a specified place I 
OmisM >11 to allege presentment in plaint— Effect of. | 
.SVc C.P. Code, 7, k. l (e). AIR. 1936 Pesh. 132. i 
Consideration. 

Consideration — Burdtn of proof. I 

In a suit on a promissory note, it is open to the 
defendant to plead that the promissory note executed by I 


him was executed in certain circumstances and was 
without consideration. The onus, of course, lies on the 
defendtant to establish that he received no consideration 
j and if he succeeds in displacing the apparent tenor of the 
, promissory note as regards consideration, and the plaintiff 
, cannot fall back upon any other case, the suit must be 
! dismissed. {Ntamatullah, /.) RAM JaSH (tQSHAIN v. 

Markande Pathak. 153 I.C. 611 = 7 E A. 543 = 
i 4 A.W.R. 964- A.I.R. 1934 All. 1068. 

— —I Consideration — Burden of proof . 

Were defendants plead want of consideration in a 
suit on a promissory note, in discharging the burden of 
proof, it is not always necessary for them to prove want 
of consideration by producing definite evidence on their 
own behalf. It is open to them to lely upon the facts 
and circumstances of the case and also to refer to the 
flaws in the evidence of the plaintiff himself and then to 
argue that, on the record of the case as it stands, the 
burden has been discharged by them. Whether a party 
had discharged the burden of proof laid upon him is a 
question for t he Court to <lecide and eat h case depends 
upon its own peculiai facts and ''iicnmstances. {Addi- 
son and Agha J/aidai , //) BlSHAMBAK Da.S v. 

ISMAIL. 149 I C. 605 = 6 R L. 721- A I.R. 1933 Lah. 
1029. 

Consideration — Bin den of proof — Presumption 

wiaer S. 118, Ni gotiable Instruments Act. 

In a suit on a pionnssory note the defendants con- 
tended that they had affixed their signatuie to a blank 
paper, that there w'as no (ash consideration and that 
they had induced the plaintiff to give evidence in a case 
by affixing their signature to the note. The Court there- 
upon cast the burden of proving consideration on the 
plaintiff. 

Held, that the Court erred in ncjt taking into account 
the presumption under S. ]J 8 , Negotiable Instruments 
Act, and in casting the onus on the plaintiff. {Kendall, 
J.) Jagmohan iVTisiR z/. Mendhai Dube. 64 All. 

; 376 = I.R. 1932 All. 65 = 135 I C. 241 = A.I.R 1932 
' All. 164. 

[Disc. 1935 A.L J. 334.] 

Consideration — Denial in toto by defendant'— 

Onus. 

Where in a suit on a promissory note, the defendant 
' denies it in toto, the burden of proving the loan is on 
the plaintiff and merely because the rlefendant goes into 
I the witness box and calls .some evidence, the suit cannot 
; be decreed, unless plaintiff proves the farts alleged by 
him. {Dunklcy, J.) YANK ASAVV.’'IY i. SiTAKAM. 

, 156 I.C. 256 = 7 BR. 388-= A.I.R. 1935 Rang 130. 

Consideration — Evidence as to disbelieved — Suit 

; to be dismissed. 

A promissory note e.xecuted by the defendants in con- 
sideration of the plaintiff withdrawing a complaint of a 
compoundable offence is no doubt a valid instrument. 

1 But where the plaintiff persists in his case that the pro- 
missory note was in respect of money advanced in cash 
and this story is disbelieved, the suit must be dismissed. 
{Niamatiillah, J.) RAM JaSH GOSHAIN v. MaKKANDE 
PATHAK. 16310 611 = 7 R.A. 643 = 4 A.W.B. 964 
= A.I.R. 1934 All. 1068. 

Consideration — If to be cask. 

To support the claim under a promissory note it is 
not necessary that any money should pass at the time of 
its execution as consideration. The term “considera- 
tion” is not restricted to cash money only. {M. C . 
Ghose, /.) Kedar Nath BaSU v. radhanath Nath. 
61 C L J. 17. 

Consi ieration — NoU payable to bearer — Mistake 

as to onus — Effect, 
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Where, however, the lower Court has granted a decree 
to the plaintiff by throwing the burden of proof on the 
defendant on the ground that S. H8 of the Negotiable 
Instruments Act raised a presumption in plaintiff’s 
favour, and the promissory note having been made pay- 
able to bearer. S. 118 had in fact no application so that 
the burden of proof should have been placed on the 
plaintiff, the proper course in such a case is to remand 
the case for fresh hearing and not pass a decree to the 
plaintiff on th ^ original consideration. (^DhavU^ /•) 
Brijbhushan Pande Ram Rajnam Kuer. 142 
I.C. 163 -I.E. 1933 Pat. 127== 13 Pat.L.T. 606= A. 
I.E. 1932 Pat. 324. 

Deposit of. 

■■■ Deposit of security for debt — Right of creditor 
to recover full amount from drawer. S^e NeGO'FIABLE 
INSTRUMENTS ACT, S. 59, PROVISO. 13 Bang. 696. 

Execution. 

•Execution — Admission of—Constrintion — New 


plea in appeal. 

In a suit on a promissory note, w’hat the defendant 
really admitted was the execution of the suit promissory 
note and the receipt of the consideration therefor, but he 
never meant to admit that he executed the suit pro- 
missory note in favour of the plaintiff, seeing that it was 
on the face of it executed not in his favour but in favour 
of another peri^on 

Ileld^ on a lenient construction of the pleadings, that 
the defendant could plead on appeal that plaintiff (ould 
not sue on such a promissory note. {Bu LT , /.) K S. 
V. f'HETTiAR Firm 7/. Mahoo. 152 I.C. 410 = 7 
E.E. 162- A.I.E. 1934 Eang. 280. 

■ ■ ^Execution — Admission —Proof of loss. 

Whatever may be the effect of the admission tjf the 
execution of the pro-note the defendant, it has not 
the effect of an admission that it was lost by the plain- 
tiff. (JValsh, J.) SUNIMRA RAIAU v. OopaLA 
ThevaN. 160 I.C. 132 = 6 E.M. 697 = 39 L.W. 34- 
A.I.E. 1934 Mad, 100. 

Execution— Defendant admitting execution but 

pleading di ''Charge — Stamp not cancelled — Objection to 
admissibility of note — Whether can be allowed at late 
stage. P:vidence act, S. 58. I.E. 1932 Mad. 
730=139 I.C. 486 = 1932 M.WN. 793-36 L.W. 470 
-A.I E. 1932 Mad. 693-63 M.L.J. 303. 

Execution — Proof of. 

Where in a «:uit on a promissory note alleged to be 
thumb-marked by the deceased executant, the minor 
sons deny the execution of it by their father, it is neces- 
sary that the plaintiff should prove by clear, cogent and 
reliable evidence that the thumb-impression on the docu- 
ment, is really that of the deceased executant. In such a 
case a high standard of proof would be exacted from the 
plaintiff before the execution of the document, can be 
held to have been duly proved. (Addrson and Asfha 
llatdar.JJ.) BI.SHAMBAR DaS ISMAIL. 149 I.C. 
605 = 6 E.L. 721=A.I.E. 1933 Lah. 1029. 

Form and contents. 

form and contents — Ccnistruction — Document 

held to be mere acknoivledgment. 

The mere fact that a person chooses to give a certain 
title to a document by no means makes it that document. 
A document provided as follows : On June 25, 1925, 
Rs. . . were found due from me to P about February 

27 *1923, and as the money cannot be given at present 
hence it has been agreed that I would pay interest at 1 
per cent, per annum. Therefore this pro- note payable on 
demand has been executed so that it may serve as evi- 
dence and may be useful in time. 

Q. D.— II -175 


FEOMISSOEY NOTE— Insufficiency of stamp. 

Held, that the document was a mere acknowledgment 
of debt coupled with an agreement to pay a debt and not 
a promissory note. Effect of use of “words^’ on demand 
discussed. i^Sulatman and Young, RaTAN SiNGH 

V. PiRBHU Dayal. 131 I.C. 136 = 1931 A.L.J. 230 
-A.I.E. 1931 All. 302. 

Form and contents — ^Signature. 

The signature may be written in any part of the docu- 
ment. It is not required to be at the foot or in any parti- 
cular part of the document. The place and manner of 
signature of a document are immaterial provided that 
the signature is affixed in such a manner as to authenti- 
cate the document. 60 I.C. 747, Ref. {^Srinivasa Iyer, 
/.) Muddappa i:\ Veerabhadkiah. 9 Mys.L.J. 
476. 

Form and contents-- -Signature to. 

A man may sigfi a promis>iory note by getting some 
one to write his name for him. 11 U B.R. 1, Foil. {Otter, 
/.) Maung San Shwe 7 . IIaji Ko Ishaq. 9 Eang. 
92 = I.E- 1931 Eang. 195 = 132 I.C 707 = A.I.E. 1931 
Eang. 131. 

Form and contents — Stamp — Sufficiency — Onus. 

In a suit on a promissory note, if the evidence pro- 
duced by the plaintiff to show' that the promissory note 
was adequately stamped at the time of execution is 
insufficient, tlien the suit should be dismissed. {Ba U, 
/.) U Kyaw V. Hari Dutt. 153 I.C. 631 = 7 E.E. 
222 = A.I.E. 1934 Eang. 364. 

Form and contents — Stamp — Use of quarter 

anna stamps — Validity of. 


A promissory note stamped with quarter anna post- 
age stamps ia a document bearing stamps of improper 
description and can be validated by the Collector under 
R. 18 of the Government of India Stamp Rules. 19 
Bom.L R. 947, Ref. {Beasley, C. /., Kamesam and 
Cornish, JJ.) MaRTIS zl CUTHBKUT D’SOUZA. 56 
Mad. 627 = 1. R. 1932 Mad. 364 = 137 I.C. 26 = 1932 
M.W.N. 121 = 36 LW. 618- A.I.E. 1932 Mad. 390 
-62 M.L J. 638 (F.B.). 

Insufficiency of stamp. 

[ii sufficiency of stamp — Admissibility, 

There is no har under any law’ preventing the Court 
from using a promissory note which is stamped with an 
one anna stamp instead of a two annas stamp as a piece 
of evidence supporting the plaintiff’s case as to loan. 
Where such a document has been received in evidence 
in the trial Court without objection on the part of the 
defendant, the appellate Court will not interfere. {C . 
C. Chose and Pearson, JJ.) ABINASH CHANDRA 
BOSE 7 / nagendra Nath dutt. I.E. 1931 Cal. 863 
= 134 I.C. 575-53 C L.J. 254 -A I.R. 1931 Cal. 480. 

-^Insufficiency of stamp — Ad mis ability as achnozv- 
ledgment. 

If a promissory note is insufficiently stamped, it is 
inadmissible in evidence not only as a promissory note 
but also as an acknowledgment. {Staples, A. J. C.) 
Govinda V. Hari Bhaoo. 147 I.C. 981 = 6 R.N. 150 
-16N.L.J. 241 -A.I.E. 1933 Nag 391. 

Insufficiency of stamp — Admissibility as ackiiow- 

ledgment. 

Where an instrument included a promissory note and 
in its latter portion an acknowledgment of a prior liabi- 
lity, though as a promissory note insufficiently stamped 
it may be inadmis.sible, the latter portion which contains 
the acknowledgment is admissible to save limitation. 
A. I. R. 1930 Mad. 485, Foil. {Krtshnan Pandalat, /.) 
Vencheswara Sastri V. NARAYANA AYYAR. I.R. 
1933 Mad. 86 = 141 I.C. 169 (1) = 36 L.W. 918 =A,I. 
E. 1933 Mad. 251 (2). 

Insufficiency of stamp — Decree for principal sum 
but not for interest as in the note. 



2787 


278& 


THE QUINQUENNIAL DIGEST, 1931—1935 


FBOMISSOBY KOTB— Insufficiency of stamp. i PBOMISSOBY NOTE— Liability under. 


Where a pro-note is insufficiently stamped the Court 
may grant a decree for the principal sani but the plain- 
tiff is not entitled to interest at the rate stipulated in the 
pro note. ^lUsheshvar Nath a7td Smithy J J-) Abdul 
Kahman Ai-zal fluSAiN. 6 I R. (Oudh) 36 = 145 
I.C. 233 = 10 O.W.N. 316 = A.I.R. 1933 Oudh 259. 
Iiisnf/u-tc7icy of stamp — Proof of debt. 

If the debt is sepaiable from the promissory note the 
transaction being truly independent of it and not part 
of the transaction of the promissory note, the debt can 
be proved, although the promissory note was not admis- 
sible in evidence, but if it is part and parcel of the same 
transaction the debt cannot be separately proved. 
{^Sulaiman. C and Ilatries, J.) GhuLaM MurtaZA 
V. FaSIH UN-nisa Hibi. 57 All. 434=152 I 0 370 = 
7R.A 330 = 1934 A.L.J. 1185 = 4 A,W.E. 754 = A.I. 
R. 1935 All. 129. 

Insufficiency of stamp — Received in evidence — 
Appellate Court — Interference. 53 C.L J. 264. 

Liability under. 

Liability tinder — Addition of a forced signature 
-^Effect of. 

Where a pro-note purported to have b^en executed 
by two persons of whom one is proved to be a real exe- 
cutant while the other signature is a forgery, no claim 
can be brought on such invalid note even against the 
executant. {Maikney, J.') Sai'S'A NaRayaN TewaKI 
V. Sital Missik. 163 I.C. 631 = 7 R.R. 228 = A.I.R. 
1934 Rang. 345. 

Liability under-- Executant descnUd at the 

bottom as agent of another — E^ffei t. 

A promissory note lan as follows : “ On demand I 
the undersigned promise to pay B or order the sum of 
Rupees .... with interest.’" The note was signed by 
the executant and thereafter he was described as agent 
and attorney of another. 

//tvVf, that the e.xecutant was personally liable and the 
words as agent and attorney were merely descriptive. 
{Bucklami, J.) DhIRENDRA NATH MUKHERJKE 7 ^ 

Nutbehaki Munshi. 6:I.R. (Cal ) 282=146 I.C 
928 = 37 C. W.N. 296 = A.I.R. 1933 Cal. 660. 


Where a managing member of joint Hindu family 
I boriows money on a piomissory note as manager, the 
; other members of the family are liable; and the princi- 
ple of non liability of undisclosed principal will not 
apply. {Aganvala, J.) TjKAM ChND CHAUDHURY 
7L Sudarsan Trigunait. I.R. 1933 Pat. 230 = 144 
I.C. 325 = 14 Pat.L.T. 623= A.I R 1933 Pat. 263. 

Liability under — Execution of note by Partner 
in personal capacity. 

Ihe name of the peison or firm to be charged on a 
negotiable document must be clearly stated on the face 
oi on the back of the document. No exception is made 
with regartl to trading firms. A number of a firm exe- 
cuted a promissory note. Nowhere in it w.is the name 
(•f the firm mentioned. 

Held^ that the firm was not liable. {Baguley, /.) 
Kwong Hip lone Saw Mill Co. v. c. a. M. a. L. 
Firm. 6 I.R. (Rang.) 16 = 144 1.0. 866 = A.I.R. 1933 
I Rang. 131. 

L^iabthty under — Binding that signature of one 

executant forged — Decree against executant admitting 
execution — If can be passed . 

I In d suit on a promissory note .said to have been exe- 
! cuted by two persons, when one of them admits execu- 
I tions and the other denies it, if the Court finds that the 
, signature of one if them is foiged, the suit ought to be 
; di.smissed against both. {Pakenham Walsh, J.) Ku- 
i MARASWAMI DESIKAR 7/. DHIRaVIAM Pillai. 

; 15310. 382=7 R.M 351=40 L.W. 802 = 1934 M 
: W.N. 1368= A.I.R 1935 Mad. 40 = 67 M.L J. 841. 

Liability under — Haud-note by member of joint 
family. 

Where the action is based on a hand-note, members 
of the family other than the member who executed the 
hand- note cannot be liable in such an action. If how- 
I ever the suit is based on the original lo.in, then the 
[ (.ouit is entitled in law to give judgment against all 
i such members. {IVort, J) BikkeSWaR KaUT v. RaM 
' Lochan Panoev. 1541.0.95 = 7 R.P. 417 = 16 Pat. 
i L.T. 117 = A.I.R. 1934 Pat. 629 (1). 

I Liability under — Hand note signed by authorized 

1 agent of mahant. 


— " /.lability under — Executant described as pro ! 
prietor of firm, ! 

*1 he name of a person or firm to be charged upon a 
negotiable instrument must be clearly stated on the face 
or the back of the instrument, so that the responsibility 
is made plain and can be instantly recognised. The 
mere fact that the name is disclosed in ’’some w'ay” is 
not sufficient. Consequently, the mere fact that a person 
executes a promissory note describing himself as the 
proprietor of a fii m or writes on a note proper with the ; 
name and description of a firm printed on it, cannot be 
held to be sufficient to hold the firm liable on the pro- 
missory note. {^Bhtde and Pangi Lai, J J.') Man 

Mohan Nath Dar v. Radha Kishan. 15Lah 901 
- 153 I.C. 208 = 7 R.L. 400 = 36 P.L.R. 690 = A.I.R. 
1934 Lah. 815. 


1 J ability under — Execution by Chetty assent — 

Custom. 

1 here is a custom among South Indian Chettyars by 
whiih it is recognized that if in a promissory note 
< xt‘i uted by the agent of a firm, a combination signa- 
luu. of the firm’s initials together with the personal 
ii.tme of the agent, if found, the agent who signs in this 
lasim.n is not signing for himself but on behalf of his 
firm. {(,unli/fe, /,) S. R. M. C. T S. S P C CHET- 

CHErivAR. 6 IJEl. (Bang.) 

50-14 5 I.C 573 = A.I R. 1933 Bang 266. 

IrnTu famayl of foint 


lor obtaining Court-fee for a memoianclum of appeal 
and for other petty expenses the authorized agent of the 
mahant of a math borrowed Ks. 400 from the plaintiff 
for which he gave a hand-note. The money was utilised 
foi the purpose of the appeal and the mahant himself 
took an active part in the prosecution of that litigation. 
It was found that the litigation had nothing to do with 
the math but vvas instituted purely to satisfy the 
persona^ gi’udge of the mahant. 

Held, that the mahant was personally liable for the 
debts incurred by his authorized agent on his behalf, 
for the personal purposes of the mahant; the signature 
on the h.and note being that of an agent for a disclosed 
principal and the agency having been previously autho- 
rized and also subsequently ratified, the agent was not 
liable on the hand-note. {Dhavle and James //.) NaBA- 
KISHORE DUTT v. JAGANNATH RaMANUJ DaS. 
6 R.P, 670 = 149 1.0.898 = A.I.R. 1934 Pat. 436. 

Liability under — Need for clear language. 

In a promissory note the name of a person or firm to 
be charged should be clearly stated so that the responsi- 
bility is made plain and the name can be instantly 
recognized. 46 C. 663 (P. C.), Rel. on. (^Grille, A. J. 
C.) radhakisan V, Manchardas. I.R. 1932 Nag. 
78 = 138 I.C. 168 = 16 N.L. J. 6. 

•Liability under — Note executed by Damodar, 
Chairman of Weavers Society I* 

The promissory note in favour of the plaintiff was 
executed by “Damodar, Chairman of the Weavers’ 
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PBOMISSOBY NOTE— Liability under. 

Society/* in respect of balance due on accounts which 
stood in the name of Damodar. It was signed by 
“Damodar, Chairman, W. Society.” It was not stated 
in the body of the promissory note that he was passing 
the note on behalf of or on account of the Weaving 
Society nor did he expressly exclude his personal 
liability. 

Held, that the word “Chairman/ was only a word of 
description and that Damodar w’as personally liable on 
the instrument. Dutton v. Marsh, (1871) L. K. 6 Q. B. 
361; 4 Bom. 275; 52 Bom. 610; 46 I.A. 33; 38 Mad.482. 
Foil.; Alexandar v. Sizer, (1869) L. R. 4 Ex. 102 and 
Lindus V. Melrose, (1858) 3 M. & N. 177, Dist. Elliot v. 
Bax Iron Side, (1925) 2 K. B. 301, Ref. {Patkar and 
Namvati, / J,) DAMOHAR KESHAV z/. RAMNATH. 

140 I.C. 734-31 Bom.LR. 1327 = A.I.R. 1932 Bom. 
607. 

Liability tinder — Note by Hindu coparcener — 

Death of maker — Efftct of. 

If the maker of a piomi«sory note has died before suit 
the only person who can be sued upon the note is his 
legal representative. In such a suit if the surviving co- 
parceners are the legal representatives they will be liable 
on the note; if they are not the legal representatives they 
will be liable upon the Hindu Law liability if the liabi- 
lity of the legal representative upon the note is estab- 
lished. {Cornish, /.) SeSHAYYA v. SaN JIVARAYUDU. 
160 I.C. 885 = 7 R.M. 36 = 1934 M.W.N. 16 = 39 L. 
W. 579 = A.I.R. 1934 Mad. 350 - 67 M L.J. 393. 

Liability undtr — Note signed by member of 

joint family fit m. 

The name of a person or firm to be charged upon a 
negotiable instrument should be clearly stated on the 
face or back of the document. It is not sufficient that 
the piincipa/s name should be “in some way” dis- 
closed, it must be disclosed in ‘-uch a way that on any fair 
interpretation of the instrument his name is the real 
name of the person liable on the document. 46 Cal. 663 
and 54 Cal. 380, Foil. So where a promissory note is 
executed by R described as son of P (who w’ith other 
members of his family constituted a joint family fiim) 
and there was no reference in the document to the firm 
of P, held the firm was not liable on the document. 
{Page, C. /. and My a Bn, P. R. M. P. R. 

Chettyar 7 j , Muniyandi Servai. 10 Rang. 257= 
I.R. 1932 Rang. 194-= 139 I.C. 460 = A.I.R 1932 
Rang. 97. 

[R. 13 R. 87.] 

'Liability under — Oral evidence to prove execution 
as surety — Admissibility, 

Under S. 92, Evidence Act, it is not open to a person ^ 
to lead oral evidence to prove that he signed a promis- 
sory note merely a** a surety when on the face of it, it 
appears that he executed it as a debtor. 8 C.W.N lOl, 

5 Rang. 168; A.l.K. 1923 Rang. l5; A.I.R. 1924 Rang. 
360; 24 M.L.J, Foil. {Ran^nekar, J.) KHUMAJI 
Gajaji & Co. zL DamaJI. 6 R B. 284 = 148 1,0. 260 
= 36 Bom.L.R, 1197 -A.I.R. 1934 Bom, 39, 

Liability under — Stiit by endorsee— Evidence to 

prove discharge of note — Admissibility, 

Where an endorsee of a promissory note sues on the 
note and it is found that he is a holder in due course, 
evidence to prove the defence that the note has been 
discharged prior to the endorsement is not admissible. 
But if he is a mere holder he is affected by any prior 
equities and the defendant must be allowed to adduce 
proof of satisfaction of the note. {Mosel y, /.) Manga- 
BAN V Upadhya. 166 I.C. 788-8 R.R. 61- A.I.R. 
1935 Rang. 156. 

--Liability under — Undisclosed principals. 

In an action on a promissoy note against a person | 
whose name properly appears as party to the instrument 


PROMISSORY NOTE~< Original Cause of action. 

it is not open either by way of claim or defence to show 
that the signatory was in reality acting for an undisclosed 
principal. Where plaintiff sues defendants 1 and 4 
on a promissory note executed by defendants 2 and 3 
who were sons of defendant 1 and it was stated that 
though Christians the 1st defendant and his sons had 
been living as members of a joint family. 

Held, that defendants 1 and 4 whose names were not 
disclosed in the promissory note could not be made liable 
thereunder. {Sunday am Chetty and Pandurang Row, 
JJ .) MUHAMAI) Ai iyar Rowther V . Gnana 
Ammal. 150 I.C. 91-6R.M. 684-39L.W. 651- 
A.I.R. 1934 Mad. 327 67 M.L.J. 671. 

Material alteration. 

Material alteration — Effect of, 

A plaintiff who'cornes to Court with tampered hand- 
notes is not entitled to aii> decree. A. I. R. 1924 Cal. 
52 and 33 Cal. 812, P' 011 . Mahomed Noor and Dhavle, 
JJ .) Ram Autar Shukul v, Baldeo Shukal. 
llPat. 782 = I.R. 1933 Pat. 37 = 140 I.C. 896=A.I. 
R. 1932 Pat. 352. 

Original cause of action. 

Original cau'-e of action — Benefit of loan taken — 

Refund of. See CONlkACT ACT, S. 70. A.I.R 1934 
All. 390. 

— "" -‘Original tame of action — Hand note — Use of as 
evidence of loan. 

Where a hand-note is not in favour of any particular 
individual nor even in favour of bearer it is not admissi- 
ble in evidence as a hand-note but the suit if so framed, 
i (an be tried as one for loan independent of the note and 
the wiiting can be used as evidence of the loan irrespec- 
tive of its being or rot being a promissoiy note as de- 
fined in the Negotiable Instruments Act {Mahomed 
Noor, J .) Tasadcq Hussain v BaSawan Rai. 
I.R. 1933 Pat. 78 = 141 I C. 767 -A.I.R. 1933 Pat. 
159. 

Original cause of action — Inadmissible note — 

Evidence of loan — Admissibility of. 

When money is lent on a promissory note and the 
promibbory note is inadmibsible, it is not open to the 
plaintiff to recover his money by proving orally the 
terms of the contiact. It is only when the debt is sepa- 
rable from the promissory note, that the debt could be 
proved, although the promissory note was inadmissible 
in evidence. 53 A. 114 (F.B.), Foil. {Banerfi and 
King, JJ .) dhonkal Singh v. Harbans Lal. 
IR 1933 All. 391=144 I.C. 130 -A.I.R. 1933 All. 
280. 

Original cause of action — Insufficiency in stamp 

— Suit on — ^Right to decree. See PRACTICE — RELIEF. 
62 C.L J. 289. 

Original cause of action — Insufficient stamp — 

Admission in written statement — 58, Evidence Act * — 
Applicability, 

If a plaintiff as an independent cause of action apart 
from the promissory note executed in his favour and in- 
sufficiently stamped, the admission of the loan in the 
written statement is under S. 58 of the Indian Evidence 
Act sufficient to waive the requirements of further proof 
and to enable the plaintiff to succeed thereon. But if 
there is no such cause or action, the mere admission of 
the fact by the defendant could not give him a cause of 
action and that is not a matter cured by S. 58 or any 
other section of the Indian Evidence Act. 23 Cal. 851, 
Appl. {Krishnan Pandalai, /.) ACHUTARAMANNA 
V, JAGANNADHAM. I.R. 1933 Mad. 66-140 I.O. 833 
-37 L.W. 157-1933 M.W.N. 663- A.I.R. 1933 
Mad. 117-64 M.L J. 79. 

[R. 12 R. 500 (506) (F.B.).] 
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PKOMISSOBY NOTE— Original Cause of action. 

Original cause of action — Insuffictent stamp — 

Other evidence of loan. 

When a promissory note is executed on account of an 
antecedent debt, it can seldom be said that the terms of 
the contract regarding the original loan have been reduc- 
ed to the form of a document even if the promissory 
note mentions those terms. In such a case, independent 
evidence of the liability is admissible even if the promis- 
sory note, being insufficiently stamped is not admissible 
in evidence. On the other hand when the loan and pro- 
missory note are part and parcel of the same transaction 
and the note records the terms of the contract in the 
form of a document, the terms being mainly that the 
plaintiff agreed to make a loan and that the defendant 
agreed toiepay that loan. Though S. 91 of the Evi- 
dence Act applies so as to preclude evidence of the terms 
apart from the note and that note lacing insufficiently 
stamped, is not admissible in evidence, the factum of 
loan is not however a term of the contract. That can be 
proved aliunde ; when that is proved or admitted, the 
plaintiff is entitled to claim it back unless the defendant 
succeeds in showing that the payment was made in dis- 
charge of any previous liability or that he is otherwise 
entitled to retain it. 6 Nag. L. R. 125; A.I.R. 1927 Nag. 
241; 27 Nag. L R. 56; 27 Nag. L. R. 327; 24 Bom. 360; 
23 Cal. 851; 139 I.C. 298 fF.B.); 29 Mad. Ill; 38 Mad. 
660, Rel, on; 53 All. 114, Not Foil. {Macnatr^ J. C. 
ami Suhhedar, A.J.C.) LAL BAHADUR SlNGH v. 
SHEIKH Gui.am YaSIM. 29 N.L R. 131 = 6 I.R. 
(Nag.) 21 = 144 I.C. 745 = A I R 1933 Nag. 57 (2). 

Original cause of action — Note by Hindu father 

-—Suit on— Decree against sons. 

If a person frames his suit alternatively on the pro- 
missory note executed by a Hindu father or on the con- 
sideration which passed he can obtain a decree against 
the father and sons but not if the suit is only on the 
promissory note. In the latter case he can only obtain 
a personal decree against the father and a decree against 
the sons to the extent of their interest in the joint family 
properties. {Gri/tc. A.J.C ) RADHAKISAN v. MaNO- 
HARDAS. I.R 1932 Nag. 78 = 138 I.C. 168 = 16 N.L. 
J. 6. 

Original cauU' of action^Note inadmissible — 

J^arole evidence of loan. 

When a cause of action for money is once complete 
and the debtor then gives a hand-note to the ci editor 
for payment of the money at a future time, the creditor, 
if the note is inadmissible, may always sure for the origi- 
nal consideration and parole evidence can be allowed of 
the transaction. (JVort. Ag. C.J., Kulwant Sahay and 
Fazl AH, /y) DOMOO KHAN v. AGHA ArSHAD 
Khan. 12 Pat. 862=6 I.R. (Pat.) 267 (2) = 146 I.C. 
471 = 14 Pat.L.T. 651= A.I.R. 1938 Pat. 676 (F B,). 

■ Original cause of action — Note not paid at 

maturity. 

When a cause of action for money lent is once com- 
plete in itself and the debtor then gives a note to the 
creditor for payment of the money at a future time, and 
ihe note is not paid at maturity, the creditor may sue 
for the original consideration, provided that he has not 
endorsed or lost or parted with the bill or note under 
-uch ciicuinstances as to make the debtor liable upon it 
lo some third peison. 7 Cal. 256, Foil. {Stone,/,') 
MUPUGAPPA CHEITY zo NACHIAPPA CHETTY. 166 
LC. 164 = 7 RM. 560-40 L.W. 167 = A.I.R. 1934 
Mad. 503 = 67 M.L.J. 30. 

^Original cause of action — Note understamped — 

Amendment basing claim on voucher executed con- 
temporaneously— Permissibility— Claim barred on date 
of amendment If a bar to amendment — Power of 
amendment in appeal. See C. P. Code. O. 6, R. 17 
39 O.W.N. 1236. 


PROMISSORY NOTE— Original Cause of action. 

—Original cause of action — Relief on. 

Plaintiff lent in 1288 Rs 20,000 to Z>, and two 
others. In 1291 she lent a sum of Rs. 5,000 to Z?, to 
repay a portion of the original loan and D, executed a 
promissory note for Rs. 5,000. In a suit on the promis- 
sory note plaintiff alleged that cash consideration was 
paid on date of execution of note. The promissory note 
proved to be inadmissible for non-rancellation ot the 
stamp, and the cash consideiation was not only not prov- 
ed, but plaintiff’s agent admitted that nothing was paid 
on the date of execution of pro-note. Thereupon plain- 
tiff tried to fall back on the original loan. 

Held, that the plaintiff could not do that and that suit 
should be dismissed. {Das and Brofvn, //.) M.\ 

Shwe Hpaw V. Dwa Hpaw. 6 I.R. (Rang.) 42=145 
I.O. 378 (2) = A.I.R. 1933 Bang. 161. 

Original touse af action — Relief on — Amend- 
ment of plaint in suit on note — Permissibility. 

Where the plaintiff brings a suit in a promissory note 
which, he finOs, is improperly stamped and so inadmis- 
sible in evidence, he cannot be allowed at the trial of the 
suit to amend his plaint so as to entitle him to sue on 
the original cause of action, that being a cause of action 
wholly distinct from that based upon the promissory 
note. {Blackwell, /.) BURJORJI JlVANJI r>. HORMUSJI 

NOWROJi. LB. 1932 Bom 417 = 138 1.0.783 = 34 
Bom li.R. 643 = A.I.R. 1932 Bom. 394. 

[Diss. 57 B. 802 (805, 807.). R. 35 Bom.L.R. 68 
(74); 63 M.L.T.303 (307).] 

•‘Original cause of action -Relief on the hnsis of 

— When permissible. 

Whether when a bill or note is found to be inadmissi- 
ble in evidence the payee can sue on the original consi- 
deration depends upon whether the cause of action w’ith 
regard to the original consideration is one which is 
complete in itself, and the debtor then gives a bill or 
note to the creditor for payment of the money at a future 
time. If this is so, then the plaintiff may di.sregard the 
promissory note if he chooses and sue upon the original 
debt. Where, however the original cause of action is a 
bill or note itself and does not exist independently of it, 
then the plaintiff cannot disregard the note and sue for 
the original consideration. 7 Cal. 256, Ref. {fort Wil- 
liams and M. C, Ghose, //.) KaNENDKa MOHAN 
Tagore v. Ke.shab Chandra Chanda. 61 Cal. 
433 = 150 LO. 982 = 7 R.C. 47 = 38 C.W.N. 488 = A.I. 
R. 1934 Cal. 554. 

Original cause of action — Relief on — Duty of 

Court. 

When a suit is instituted on a loan it is desirable to 
keep clearly in mind what are points of law and W'hat 
are points of fact. When a promissory note or a bill of 
exchange or anything else is given by the borrow’er to 
the lender in respect of the loan, either at the time of 
the loan or afterwards, the terms upon which it is given 
and taken would be a question of fact and not of law’. 
{Page, C.J., Bagnley, Sen, Leach and Dunkhy, //.) 
Maung Chit v. Roshan n. M. a. Kareem Oomer 
& Co. 12 Rang. 500 = 162 I.C. 1038 = 7 B.R. 184 = 
A.LB. 1934 Rang. 389 (F.B.). 

Original cause of action — Relief on — Note inad- 
missible. 

Where in a suit on a promissoty note, the note is not 
admissible in evidence as not being duly stamped, the 
plaintiff can recover on the original consideration if the 
plaint disclosed, a cause of action on which the plaintiff 
can succeed independently of the pro note. 10 L.B.R, 
54, Ref. {Carr and Cunliffe, //.) RAM RaGHUBHIR 
Lal V. THE United Refineries (Burma), Ltd 
9 Bang. 66 = 1.B. 1931 Bang. 305 = 134 LC. 737= A 
I.B. 1931 Bang. 139. 
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PROMISSORY NOTE -Original Cause of action, j 
[Varied. 11 R. 186; 6o I. A. 183 (P.C.). R. 63 MX. 

J. 303 (306).] 

~ O riginal cause of action — Relief on — Note inad- 
mtssible. j 

In spite of the provisions of S. 91 of the Evidence ' 
Act it is open to the party who has lent money on terms i 
recorded in a promissory note which turns out to be in- ' 
admissible in evidence for want of proper stamp duty to 
recover his money by proving orally the advance of the 
loan. Oral evidence to prove the terms of the contract, 
however, is inadmissible. A.I.R. 1924 Cal. 452 and 46 
All. 95 (P.C.), Dist.; 53 All. 844 (F.R.), Diss. 
(IVazir Hasan^ C.J., S^^ivastava and Raza^ //•) KUN- 
WAR Bahadur z^. SuRAJ bAKHSH. 7 Luck. 666 = 
I.R. 1932 Oudh 348 = 139 I.C. 298 = 9 O.W.N. 585 
= A.I.R. 1932 Oudh 235 (F.B.). 

■ " Original cause of action — Relief on — Note inad- 
missible. 

Where a plaintiff brought a suit for the recovery of 
moneys due for the purchase of timber by the defendant 
and produced along with the plaint an unstamped pro- 
missory note for the sum executed by the defendant and 
the recitals in the document showed that the document 
was executed after the purchase of the timber and the 
settlement of accounts. 

Field y that there was pnma fane a completed con- 
tract immediately the timber was purchased with an 
express or implied promise to repay and independently 
of the note and that the ptaintiff was entitled to a decree 
on the original cause of action. {Snnivam Iyer. /.) 
Mudoappa Veeraphadriah. 9 Mys.L J. 476. 

On spinal cause of action — Relief on — Note mad- 

mnsihle. 

Where the suit promissory note w'hich was executed 
in renewal of an earlier note (a claim in respect of 
which had become barred), was insufficiently stamped 
and so inadmissible in evidence, and where it was ad- 
mitted that no consideration was paid at the time when 
the suit note wa.s executed, no relief can be given on the 
basis of the original consideration which supported the 
earlier promissory note. {Bishe^hwar Nath and Kisch. \ 
//.') Bhagwan Bakhsh Parao narain. 141 
I C. 296 = 9 O W.N. 961 - 1 R. 1933 Oudh 54 = A.I.R. 
1933 Oudh 18. 

Original cause of action — Relief on — Note mad- 

mi^sible. 

If the original cause of action is the inadmissible in- 
strument itself and does not exist independently of it, 
or in other words, if the loan transaction and the exe- , 
cution of the pro-note really constitute one single tran- 
saction, then the plaintiff cannot submerge his promis- 
sory note and base his claim solely upon the consideration 
of money lent. But when the two transactions do not 
constitute part of a single transaction, there is no legal 
objection to the plainti ff basing his claim on the original 
cause of action which exists independently of the pro- 
note. 53 A. Ill and 9 Rang. 56, Foil. {Doraisu'ami 
Tyery C.f. and RamarJiandra Rao. /) SRINIVASA 
RAO r/. Vannaji Jayarupji. 9 Mys L.J. 438. 

Original cause of action — Relief on — Note inad- 
missible heins^ inxuffictently stamped. 

Where plaintiff files a suit on a promissory note, it is 
open to him to put his case in an alternative form and 
sue for money on basis of original consideration. But 
if he does not base his case in the plaint on the original 
consideration, he is out of Court because the promissory 
note is inadmissible in evidence being insufficiently 
stamped. {R.C. Mitter. /.) TaraCHAND PrOTAP- 
MAL V. Tamijuddin Sheikh. 169 I.C. 511 = 8 R.C. 
320 (2) = 39 C.W.N. 1241 = A.I.R. 1936 Cal. 658. 

— - ^Ori ftinal cause of action-— Relief on— Note in- 

sufficiently stamped. , 


PROMISSORY NOTE— Original Cause of action. 

Where a promissoiy note is given which is insufl'ici- 
ently stamped , the plaintiff is entitled to succeed only 
when his right to obtain relief is independent of the 
promissory note, that is to say, if the plaintiff’s cause of 
action to recover the money had become complete before 
the execution of the promissoiy note, he would be 
entitled to sue and succeed on the original consideration , 
if the promissory note is i ejected by the Court. 7 Cal. 
256; 19 I.C. 840; 128 I.C. 194 and A.I.R. 1931 All. l83 
(F.B.), Foil. Where there was no completed and inde- 
pendent cause of action before the promissory note was 
executed and a part of the money was advanced contem- 
poraneously with the execution of the promissory note. 

Held, that the advance by the plaintiff and the execu- 
tion of the promissory note by the defendant was one 
transaction and §ave rise to only one cause of action, 
namely, a cause of action, the basis of which was the 
execution of the promissory note. (^R C. Mitter. /.) 
TARACHAND PkOTAPMALz^ TAMIJUDDIN SHEIKIT. 

159 1.0.611 = 8 R.C. 320 (2) = 39 C.W N. 1241 = A.I. 
R. 1936 Cal. 658. 

Original came of action — Relief on — Note in- 
sufficiently stamped. 

The fact that money has been lent, though under a 
promissory note insufficiently stamped, gives a cause of 
action to the lender, which is independent of the promis- 
sory note. It is not necessary for the lender to succeed 
to prove an independent express contract prior to the 
execution of the promissory note. As soon, therefore, 
as the plaintiff in the suit proves that he paid to the 
defendant a sum of money by way of loan, he is entitled 
to get back the money lent with interest, though the 
promissory note executed to him by the defendant cannot 
be introduced in evidence on the ground of insufficiency 
of the stamp. (Mitter. /.) MahATABUDDIN Mia v, 
i Mahomed Najir JoDDAR. 62 C.L.J. 289 = 40 C. 
W.N. 473 = A.I.R. 1936 Cal. 170. 

Original cause of action — Relief on — Note in- 

su fluently stamped. 

Where the ilebt and the execution of the promissory 
note are contemporaneous, the debt can be proved only 
by the note and where it is insufficiently stamped the 
plaintiff cannot apply by amendment to convert the suit 
into one on the original consideration. (Reil/y and 
Anantaknshna Afyar, JJf) GU RA SaHU v . KRISHN- 
AMMA. I.R. 1932 Mad. 668 = 1391.0. 361 = 36L.W. 
432 = A.I.R. 1932 Mad. 687. 

Original cause of action — Relief on — Note not 

proved. 

In a suit on a promissory note, if the promissory note 
fails to be proved for some reason or other, the plaintiff 
is nevertheless entitled to sue on the loan itself. 
{Dhavle. /.) BRIJBHUSAN PaNDE v . Ramjanam 

Kuer. 142 I.C. 163 =I.R. 1933 Pat. 127 = 13 Pa,t. 
L.T. 606 = A.I R. 1932 Pat. 324. 

Original cause of action— Relief on—Permissibi- 

I 

I In a suit on a promissory note, it w'as contended that 
the plaintiff not being named in the instrument could 
I not sue on the note. The plaintiff alleged that the 
, consideration really moved from him and claimed to sue 
I on the consideration, apart from the promissory note. 

Heldy that if for any reason a plaintiff's suit upon a 
promissory note failed he could fall back upon the origi- 
nal consideration and sue upon that, apart from the note; 
that an implied contract to repay money arose from 
the fact that the money was lent, that where all the facts 
giving rise to the alternative claim were fully stated in 
the plaint, the fact that the plaintiff has not formally 
asked for that relief in the plaint was no bar to the 
granting of that relief. 18 C.W.N. 617 (P.C.); 6 Nag. 
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FBOMISSOBY NOTE— Original Cause of action. 

LR. 125 and 8 N L.R. 7, Kel.; 23 Cal. 85l: 50 All. 
839 (F.B.); 5l All. 530; 7 Pat. 845; 24 Bom.L.R. 360; 
28 Bom.L.R. 631; 40 M. 585; 45 M. 778 and 35 I C. 
219, Foil. A.y.c.) Gulabgir v, Nathmal. 

27 N.L.R. 327-1371.0. 33 -IB. 1932 Nag. 63 = A. i 
I.B. 1932 Nag. 23. | 

■ Original cause of action — Relief on — Suit by real 
owner. See PROMISSORY NOTE— RIGHT TO SUE. 35 

0. W.N. 63. 

” ' - Ortf:tnal cause of action— Renewal of earlier note 

' — Later note insufficitntly stamped — Relief on earlier 
transaction. 

The plaint as originally brought was based on a pro- 
missory note of 1925. Subsequently, however, the plaint 
was amended and the suit was based on an earlier pro- 
missory note of 1922. It appeared that the later note 
w’as not properly stamped and was therefore inadmissi- 
ble in evidence. It was further shown that the later 
note was merely in renewal of liability under the origi- 
nal note and there was an endorsement of discharge to 
that effect. 

Held, that S. 91 of the Evidence Act was not a bar 
to the suit of the plaintiff based on the earlier transac- 
tion which was distinct and separate from the execution 
of the later note. {^Afakerji and Bennet , //.) SaLIG 
Ram z/. Radhay Shiam. I.B. 1931 All. 830-134 

1. C. 264 = 1931 A.L.J. 622 -ALE. 1931 All. 660. 

— On gifial cause of action — Suit on — Maintainabi- 

lity. 

Where a promissory note is invalid and inadmissible 
because it was not stamped, a suit is nevertheless main- 
tainable on the basis of an independent admission of the 
loan. (Case-law reviewed.) {Htyogt, A./.C.) MOHAN 

Ramji. 27 N.L.B. 68= I.B. 1931 Nag. 165-«»134 
1,0. 283 = A.I.B. 1931 Nag. 113. 

' Original cause of action — Suit based on — Rate of 

interest. 

In the absence of a special agreement for interest apart 
from the piomissory note, in a suit based on the contract 
of loan and not on the note, the plaintiff is entitled only i 
to interest at such rate as the Court deems reasonable, , 
from the date of demand, and not at the rate provided | 
for by the note, from the date of the contract. {Stone^ i 
/.) MURUGAPPA CHETTY v. NaCHIAPPA CHEFTY. 
40 L.W. 167=166 I.C. 164 = 7 B.M. 660-A.I.B. | 
1934 Mad. 503 = 67 M.L. J. 30. 

Bight to sue. I 

— R ight to sue — Assignee — Release of maker by \ 

payee. | 

Negotiable instruments can be enforced by an assignee I 
only when the assignment has been effected in accoid- 
ance with the provisions of the Act, and transfer of the 
rights of a party under a note to order, to some one else, 
unless effected by operation of law, must be effected by 
indorsement and delivery and not otherwise. Where 
theiefore a pro-note is assigned by the real owner, and 
the benaniidar executes an acknowledgment admitting 
that he \^as merely a benamidar and that the assignor 
was the real beneficiary, the assignee is not entitled to 
sue on the pro note, specially when the payee of the 
note lias expressly released the maker. No consideration 
is I' quiied for such a release and the fact that it was 
collusive is immaterial. (Case-law discussed.) {Cnurtney- 
Tcrnlf CJ. and Varma, /.} PEARY PaSI v. GAURI 
Lal. 13Pat. 655 = 1611.0. 694=7 B.P. 121 = 16 
Pat.L.T. 576 -A.l.R^ 1934 Pat. 382. 

Right lo sue — Beneficial owner. 

A beneficial owner who is not the holder or endorsee 
cannot sue on the note. {Curt^enven, /.) SOMU NAIDU 
Z. SanyaSayya. 1491.0,1210=6 B.M. 674 (1) = 


PBOVIDENT FUNDS ACT (1926), S. 2. 

1934 M.W.N. 696 = 39 L.W. 620=A.I.B. 1934 Mad. 
391. 

Right to sue — Beneficial owner — Benamidar a 

party also. 

No one can maintain a suit on a promissory note 
except the holder thereof. The fact that the holder has 
been made a party and has admitted that he is only the 
plaintiff’s benamidar makes no difference. 

Semble. — It may be that the suit can be proceeded 
with if it had been based on the consideration and not 
on the note. { S uhr award y and Patterson, J J f) HaR- 
rishoreBarna V. Gura Mia Choudhury. 68 
Cal. 752 = I.B. 1931 Cal. 458 = 131 I.O. 670 = 63 
C.L.J. 37=35 C.W.N. 63 = A.I.R. 1931 Cal. 387. 

•Right to sue — Beneficial owner — Right not dis- 
puted by promisee. 

If the beneficiary is in a position to give a valid dis- 
charge the fact that the promi>.soiy note does not stand 
in his name wdll not disentitle him to a decree in the suit. 
If the person in whose name the documents stand is a 
party to the litigation and does not dispute the plaintiff’s 
right to recover the loan and give a valid discharge, 
there is no reason why the suit should not be maintain- 
able and why a decree should not be made in favour of 
the beneficiary. (Court ney-Ter rell , C. J. and Kulwant 
Sahay, /.) RaMNAGINA PRASAD v. BISHWANATH 
Prasad. 6 B.P. 373=147 LC. 726 =16 Pat.L.T. 102 
= A.I.B. 1984 Pat. 85. 

[B. 36 Bom.L.R. 807 (811).] 

Right to sue — Txtter of guarantee by third person 

Where C has executed a promissory note to B and A 
gives a letter of guarantee to B for the payment of the 
loan to C and the note is endorsed to another it is doubt- 
ful whether the letter of guarantee is assignable. Where 
it IS not assigned the guarantee being personal to the 
payee only he can sue upon it and not the endorsee of 
the note or any other person. (Cornish, /.) SeSHAYYA 
z/. SanJIVARAYUDU. 160 I.C. 885 = 7 B.M. 36 = 
1934 M.W N. 16 = 39 L.W. 679 = A.I.B. 1934 Mad. 
350 = 67 ML. J. 393. 

PBOOF. See (1) EVIDENCE. 

(2) Evidence Act, ss. 100 — 114. 

PBOOF OF DAMAGES. See CONTRACT ACT, S. 74. 
PBOOF OP TENANCY. See Landlord and 
Tenant. 

PBOPEBTY ATTACHABLE. C. P. CODE, 

S. 60. 

PBOPEBTY NOT ATTACHABLE. .SVt C.P. Code, 
S 60. 

PBOPBIETABY BIGHTS. 

See (1) CO-SHARER. 

(2) Land tenure. 

PBOSBOUTION. See Criminal Trial. 
PBOSTITUTION. See Contract Act, S. 23. 

PROTECTED INTEREST. B. T. Act, SS. 85 
AND 160 (J). 

PROVIDENT FUND. See also C. P. CODE, S. 60. 

■ ■ ' ■ •^fVominee — Right to at lath fund tn execution. 

A decree holder as a nominee of the depositor cannot 
attach the Provident Fund in execution of the decree 
passed in his favour. The effect of the nomination, if 
any, is that he becomes the owner of the fund in the 
eye of the law and by attaching it he is not attaching the 
property of his judgment-debtor but his own property. 
(Jat Lal^ Jf) SOHAN SiNGH v, TaRA DEVI. 160 
I.C. 213 = 6 B.L. 834=36 P.L.R. 146=A.I.B. 1934 
Lah. 153 

PROVIDENT FUNDS ACT (XIX OF 1925), Ss, 2 

and 3 — Government servant — Money in Provident 
Fund — Compulsory deposit — Right of Official Assignee 
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PROVIDENT FUNDS ACT (1926), S. 2. 

— Money due to a Government servant from the General 
Provident Fund is a compulsory deposit. Seg PROVIN- 
CIAL INSOLVENCY ACT, S. 28— CONSTRUCTION. 
11 Bang. 93=- A.LB. 1933 Bang. 148. 

■ ' Ss. 2 (a) and 4 — Deposit m Provident Fund — 
Insolvency of subscriber — Payment to subscriber— If 
vests in Official Rectiver. 

As long as a compulsory deposit is in the hands of the 
Government or the institution which keeps and manages 
the fund, it is exempt from attachment under a decree by 
reason of S. 60 (l) (^), C.P. Code, and it does not vest 
in the Official Receiver on the insolvency of the sub- 
scriber. But after the amount standing to his credit is 
paid to the subscriber, and comes into his hands, it 
ceases to retain its character of a compulsory deposit 
and becomes his property. He can then deal with it in 
any manner he likes, and it is liable to be attached in 
execution of a decree against him. For the same reason 
under the provisions of S. 28 (4) of the Provincial 
Insolvency Act, it vests in the Official Receiver, if he is 
adjudicated an insolvent either before or after such 
acquisition by him of the amount. (^Rangnekar and 
Divatia, //.) WaLCHAND v. WILLIAMS. 59 Bom. 
517=159 I.C. 144 = 8 B.B. 166 = 37 Bom.L.B. 494= 
A I.B. 1935 Bom. 396. 

'Ss. 2 (c) and 4 (1) (c) (11) — Married si Hers of 

deceased —Application for payment — Probate or letters 
of adminiHration necessary. 

The married sisters of the deceased are not “depend- 
ents” as defined in S. 2(6*) of the Act. Where they 
arc not nominees, they can only get the money by pro- 
ducing probate, letters of administration or a succession 
certificate, and Court-fee is payable on the deceased’s 
Provident Fund as being his property. {Wildy /. C\) 
COSES Fernandez, In re. 26 SL.B. 429=I.B. 
1933Slnd91 (1) = 142 1.0. 359= A.I.B. 1933 Sind 
101 . 

S. 2 (d) — Government employees — Officers of 

the Court of Wards — Betti ah Raj estate — Accumulated 
balance in the Provident Fund — Exemption from 
income tax. 

The officers of the Court of Wards fall within the 
class of Government employees within the meaning of 
S. 2 Cl. (d). So the accumulated balance at the credit 
of the manager of the Court of Wards in the Bettiah 
Raj estate to the Provident Fund is exempted from 
taxation under S. 4 (3) ( 7 )) of the Income-Tax .Act. 
{Courtney-Terrelf C.J. and Dhavle^ /.) RUTHER- 
FORD z^. COMMISSIONER OF Income-Tax, Bihar 
AND ORISSA. 10 Pat. 315 = I.B. 1931 Pat. 360 = 133 
I.O. 360 = 12 Pat.L.T. 384 = A.I.B. 1931 Pat. 451. 

[Bel. 69 M.L.J. 611 (619, 621,630) (F.B.).] 

-Ss. 3 and h— Deceased Mahomedan — Rights of 

nominee. 

The Provident Funds Act is not intended to affect 
the rights of the dependants of the subscriber or deposi- 
tor to share the fund inter seva accordance with the 
personal law of the deceased, except to the extent ex- 
pressly mentioned in S. 3, Cl. (2) of the Act, that is to 
say, to protect the fund from assignment by the subscri- 
ber and from attachment by creditors who have advanc- 
ed money to him or to his dependants during his 
lifetime. Hence where the subscriber is a Mahomedan, 
a nominee of his, though as such has an absolute right to 
receive the money does not thereby become the absolute 
owner thereof. Thus it is rather unfortunate that a 
Mahomedan should not be able to give directions that 
the fund should after his death be distributed amongst 
his dependants in a manner inconsistent with the Maho- 
medan Law of intestate succession, although a non- 
Mahomedan may do so by signing a nomination paper 


PBOVIDENT FUNDS ACT (1926), S. 3. 

made out in a form which amounts to a valid will accord- 
ing to the personal law applicable to him. {Rupchand, 
A.J,C\) Hayatuddin &. MT. RAHIMAN. 169 I.C. 
427 = 8 B.S. 80=A.LB. 1935 Sind 73. 

— S. 3 (1) — ^'Compulsory deposit'* — Deposit paid 

over to subscriber — Right of Official Assignee. 

A deposit is a ‘‘compulsory deposit” wdthin the 
meaning of S. 3 (l)of the Provident Funds Act only so 
long as it remains in the Fund, The moment it is paid 
to the subscriber, it ceases to retain its character of a 
compuLsory deposit; it is no longer immune from 
attachment or in case of subsequent insolvency, the 
claims of the Official Assignee. 44 Bom. 673, Diss. 
( Ramesam and Cornish, JJ, ) R A NGAN AYA KI A MMA L 
v. OFFICIAL ASSIGNEE OF MADRAS. I.B. 1931 
Mad. 835 = 134 1.0. 179 = 34 L.W. 117 = A.I.B. 1931 
Mad. 797 = 61 M.L.J. 364. 

"■ "S. 3 (1) and (2) — nomination made in consi- 
deration of loan — Validity. 

Where a person has made a declaration that certain 
person will be entitled on his death, to receive payment 
on his deposit in the institution, the declaration is tanta- 
mount to a nomination which is quite a different thing 
from an assignment or a charge which is void under S. 3 
(2), Provident Funds Act. I’he declaration on the face 
of it, is to take effect only in the event of the subscri- 
ber’s death and it is in the nature of a bequest taking 
effect only in the event of the death of the subscriber 
before the deposit becomes payable, whereas an assign- 
ment takes effect whenever the fund becomes due even 
if the subscriber be alive. A nomination which purports 
to confer upon the nominee the right to receive the sums 
standing to the credit of a subscriber in the fund on the 
death of the subscriber is not invalid as contravening 
the prohibition against assignment or charge under S. 3 
(1) merely because the nomination has been made in 
consideration of a loan and not on account of mere love 
and affection. It is inconceivable that a nomination 
valid in all other respects is valid only when made with- 
out consideration or in consideration of mere love and 
affection but is invalid when it is made for considera- 
tion. (Mya Buy /.) VlSHWANADHAM MUDALIAR 
V. MURUGESA MUDALIAR. 160 I.O. 327=8 B.B. 
369= A.I.B. 1935 Rang. 440. 

S.3 (2) — Right of nominee under — fietrs of 

deceased under personal law — Right of. 

The amount standing to the credit of a deceased sub- 
scriber in a provident fund vests in the dependant and 
does not form part of the estate of the deceased divisible 
among his heirs according to his personal law. The 
dependant-nominee is absolutely entitled to receive the 
amount free from any debt or other liability of the 
deceased. (^Rangnekar and Divatia, //.) AHMAD 
Abdul razaak i/. Jamala Bint Mehdi. 59 Bom. 
475=166 I.O. 630 = 8 B.B. 10 = 37 Bom L.R. 370 = 
A.LB. 1935 Bom. 234. 

Ss. 3 (2) and 4 (1) — Sum paid over to son of 

deceased ;udgment-debtor — Liability for decree debt. 

The Provident Fund amount which stood to the credit 
of the deceased judgment debtor at the time of his 
decease and which, on his decease, was paid over to his 
minor son as his dependant cannot be deemed to have 
devolved on the son by right of inheritance. It vests by 
statute. It cannot therefore be regarded as the assets 
of the deceased depositor in the hands of his son and 
cannot be proceeded against for the realisation of a 
decree-debt due by the father. 46 Cal. 962, Foil. 
{Sundarjm Chetty and Pakenkam Walshy //.) THAJ 
Mahomed Saib z/. Balaji Singh. 67 Mad. 440 = 
148 1.0.491 = 6 R.M. 493=39 L.W. 186 = 1933 M. 
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PROVIDENT FUNDS ACT (1926), S. 4. 

W.N. 1473=A.I.B. 1984 Mad. 173 = 66 M.L J. 207. 

S. ^—Effect of. 

The effect of S. 4 of the Provident Funds Act is 
that in a competition between two persons, it is the 
nominee who holds a certificate who is entitled to the 
money. {Mukeyjt, and S.K. Ghose, /.) ATUL- 

CHANDRA Skn Kannammal. 62 Cal. 272 = 165 

I. C. 749-7 R.c. 623 = 39 C.W.N. 47 = A.I.R. 1935 
Cal. 271 (1). 

S. 6 — Construction — Norm nee — Right to receive 

Provident Funds. 

The provisions of the Act relating to the light of 
nominees to receive the Provident Fund are not to be | 
read, as though they were controlled by, or subject to 
any other law for the time being in force, or subject to ; 
any disposition whether testamentary ^or otherwise, by ’ 
the subscriber or depositor. Unless the nomination is i 
cancelled by the subscriber or varied by a nomination in i 
favour of another person, the nominee, on the death of | 
the subscriber must be regarded as having had confer 
red on him or her an absolute right to receive the Provi- | 
dent Fund. The fact that letters of aiJmiiiistration or i 
probate is granted to a different peison does not prevent I 
the nominee from claiming under the Act the full j 
amount of the sum due on death of a subscriber to the . 
fund. 64 I.C. 62; A.I.K. 1924 Sind 57 and A.I.K. 1928 
Lah. 773, Dist. Aston, A./.C.) Mr. HURMAT PlBI , 
r. Mt. Kaz PANU. I.R. 1932 Sind 149 = 139 I.C. 
776= A I.R. 1932 Sind 116. i 

S. 5(1) — "" Notwithstanding anything contained 

in any I md' —Interpretation — If includes personal law. \ 
Per King, C.J., Srivastava, J. (^Zta ul- Hasan, 

J. Contra.) — The words “notwithstanding anything con 
tained in any law for the time being in force’* in S. 5 

J ) have the effect of conferring u|x>n a depositor a ! 
right to give his provident fund money as he thinks besc, 
notwithstanding the provbion of his personal law. It is 
therefore open to a Muslim depositor to nominate one 
of his heirs to receive the Provident Fund on his death, 
even though his personal law prohibits a will in favour 
of one of the heirs to the exclusion of the others. The 
nominee is not only entitled to realise the money from 
the authority administering the fund, but also to appro- 
priate it to his ow’n use and benefit free from any 
charge or attachment or liability enforceable by other 
heirs or by creditors. {Ning, C.J,, Srivastava and 
Zia-ul-Hasan, //.) MaHOMEI) NaIM v, MUNIMUN- 
NISSA. 159 I.C. 596 = 8 R.O. 186=1985 O.W.N. 
1296 = A.I.R. 1936 Oudh 32 (F B.). 

5 (2) — Construction and scope — Second certi- 
ficate — If barred. 

The effect of S. 5 (2) of the Provident Funds Act is 
that the nomination w’ill entitle the nominee to a certifi- | 
Late without any p^oof of his right thereto, such as an ■ 
applicant for a /uccession certificate has otherwise to ; 
e'.t.d lish. But It does not go further and mean that the i 
oth«-r provisions of the Act, which may afford as a bar | 
w’lM also be operative. Therefore, the fact that a certi j 
ficate has l^een previously granted to another does not | 
bar the giant of the certificate to the nominee. {Mukerji, | 
A J.C. and S.K. Chose J.) ATUL CHANDRA SEN v. \ 

K\\n\mmm.. 62Cal. 272 = 7R.C 623 = 1561.0. 
710 39 C.W N in = A.I.B. 1936 Cal. 271 (1). 
PROVIDENT INSURANCE SOCIETIES ACT (V 

OF 10 12), Ss. 17 (7) and 1%— Scope— Notice— If 
mandat y 

The giviiiix of the notices under S. 17 (7) of the Pro- 
c Act is mandatory; whereas 

under b. 18, it n mtrely permissive. {Cunliffe, /.) 
In the rnatter o! The Pioneer Insurance Com- 
PANV, Ltd. 164 I C. 897 = 39 O.W.N. 274. 


I PROVINCIAL INSOLVENCY ACT (III OF 1907), 

‘ S. 28 — Contingent liability to surety — Debt^ if provable, 

; A contingent liability to which a debtor may become 
. subject before his discharge is a debt provable under 
' S. 28. A contingent liability of an insolvent debtor to 
I his surety to w^hich be did not become subject before his 
I di'^charge is not a debt to which the Act would apply. 

(^Mukerjt and Bennet, //) ANAND SiNGH COL- 
: LECTOR OF BiJNOR. 64 All. 1007 = 1431.0. 626 = 
I.R. 1933 All. 287-1932 A.L.J. 868 = A.I.R. 1932 
All. 610. 

( V OF 1920). See also INSOLVENCY. 

English dect stons — Relevancy. 

The Provincial Insolvency Act is nothing more than a 
copy of the Bankruptcy Act of England regarding notice 
of suspension of payment and that being so, the authori- 
ties which have been decided from time to time on this 
provision in the English Act are necessarily authorities 
tor the Court. {IVort, A.C./.and Knhoant Sahay, J.) 
Lakhi Prasad Singhania v. Ugrah Misra. 13 
Pat. 78 - 148 I.C. 39 = 6 R.P.' 434 = 14 Pat.L.T. 691 
= A.I.R. 1933 Pat. 461. 

Ex parte adjudication — Setting aside — Limita- 
tion. 

There is no proviMon in the Provincial Insolvency 
Act for the setting aside of an order of adjudication of 
an insolvent passed ex parte. Application for setting 
aside such an order has to be made under O. 9, R. 13 
and is governed by Art. 164 of the Limitation Act. 
(^^ibdid Qadtr, J.) UMAR DiN v. RAGHU NATH 
SAHAi. I.R. 1932 Lah. 498 = 138 I.C. 511 P.L. 
R. 698=A.I.R. 1932 Lah. 522. 

Inherent powers of Court — Orders for ends of 

justice. 

An Insolvency Judge possesses the inherent powers of 
a Civil Court, to make all orders necessary for the ends 
of justice and prevent abuse of the process of Court. 
{Tek Chand and Agha Ilatdar, //.) ISHAR OaS v> 
Mt. Fatima Bibi. 163 I.C. 993 = 7 R. L. 489=A.I. 
R. 1934 Lab. 468. 

Inherent powers of Court — Stay of insolvency 

proceedings. 

Though the Provincial Insolvency Act does not 
expressly empower the Court to pass an order staying the 
insolvency proceedings, still the Court is competent to 
pass such an order in the exercise of its inherent jurisdic- 
tion on the analogy of somewhat similar provision 
I contained in S. 94, Presidency Towns Insolvency Act. 
i {Wild, J. C. and Riipckand, J J.C.') DAYARAM 
Menohraj V. Sakhi Bai. I.R. 1931 Sind 47 = 130, 
I.C. 659 = A.I.B. 1931 Sind 66. 

Objects of. 

The object of the Insolvency Act is to make all the 
propel ty of the insolvent divisible amongst all his credi- 
tors. {Courtney -Terrel I, C, /. and Agarwala, /.) 
Mahabir Prasad v. Shivanandan Sahay. 162 
I.C 277=7 R.P. 162 = 15 Pat.L.T. 602 = A.I.R. 1934 
Pat. 614. 

Retrospective effect — Adiudication under old Act 

— Applicability of new Act. 

The provisions of the new' Provincial Insolvency Act 
have no retrospective effect. Consequently where a 
debtor files his insolvency petition under the old Act 
I (1907) and secures an order of adjudication in his 
1 favour, the order confers certain rights upon him which 
cannot be taken away by the new Act. The old Act 
applies to such a case and the creditors cannot obtain 
j the annulment of the order of adjudication under the 
I new Act nor can they claim exemption under S. 78 (2). 

J {Ferrers, J. C. and Rupchand, A, J.C.) GURMUKH- 
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PROV. INS. ACT (1920). ! 

DAS Rangalmal V. Hassomal. 26 S.L.B. 204 = 1. I 
B. 1932 Sind 124=139 I.C. 689 = A.I.B. 1932 Sind , 
71. I 

"S cope — Nature of — Provisions being of general ‘ 

character. I 

The insolvency law is mainly an administrative or j 

adjective law, a law of machinery to bring about ceitain 
results, namely, the satisfaction of the insolvent’s debts. 
The provisions contained in the Act are therefore of a , 
general character. (Afuker/i^ Banerji^ Kendal f King' 
and Sen, //.) ANAND PRAKASH v, NARAIN DAS 

Dori Lal. 63 All. 239 = 136 I.C. 119 = I.R. 1932 ■ 
All. 7=1931 A.L.J. 122 = AI.R. 1931 All. 162 
(F.B ). 

S. 2(1) (c) — Secured creditor — Constrm tion of 

decree. 

The simple mortgagee of certain goods sued for 
money due. The plaintiff however did not ask for a 
decree that the mortgaged goods be sold but urged at 
the hearing that he had a remedy against the goods anrl 
in the course of the argument insisted upon his right. 
The Court passed a decree which was not clearly expres- 
sed but the object of which was to give the plaintiff 
recourse to the goods. 

Held, that the position of the plaintiff decree-holder 
was that of a secured creditor {Hears, C.J. and Sen, 
J.) Munna i.al & Sons v Official Receiver, 
JHANSI. I.B 1932 All. 320 (1) = 137 I.C. 208 (2) = 

A. I.R. 1932 All. 660(1). 

-Ss 2 (1) (d) and 28 — Property’* — Insolvency 

of Hindu father — Son’i share — Rii^ht to sell. 

Property in Ss, 2 (1) {d) and 2H of the Porvincial 
Insolvency Act includes a Hindu father’s power to sell 
the son’s share; and money derived from the exercise of 
the father's power to sell his son’s share is also property 
to which the Official Receiver would be entitled. (Cur- 
Sienven and Cornish, //) VeNKATARAMA SasTRIAR 
OFFICIAL RECEIVER, COIMBATORE. 154 I 0. 449 
= 7 R.M. 432 = 40 L.W. 904 = A.I.B. 1935 Mad. 255 
= 68 M.L.J, 367. 

— " 3. 2 (1) (d) — Propel ty” —Interest in joint 

f imtly property. 

The interest of a debtor applicant in the joint family 
property is his property. (Ra:hhpaL Singh and Niama- 
tullah, J/.) SiYA Ram V. Hohra Kishori Lal. 
147 1.0.11 = 6 B.A. 435 = 1933 A.L.J. 943 = A.I.B. 
1933 All. 841. 

— S. 2 (1) (d) — ’'Property*' — Poiuer of Hindu 
father. 

The pow'er of a Hindu father to dispose of the family 
property to satisfy his legitimate debts is included in the 
definition of the term “property’’. (Mad gavkar and 
Barlee, //.) H.VRIOAS v. LaLLUBHAI. 55 Bom. 
110 = I.B. 1931 Bom. 137 = 129 I.C. 153 = 32 Bom.L. 

B. 1362=A.I.B. 1931 Bom. 50. 

— — *8. 2(l)(d) — '’Property** — Trust proper ty vested 
in insolvent. 

Trust property in the hands of an insolvent cannot be 
treated as part of his estate. It is not open to the Court 
to direct the Receiver in insolvency to d^al with assets 
other than those belongingto the pei.sons who have been 
adjudicated insolvents. (Abdul Qadir, /.) RenarSI 
Das V. Bhag.at Ram Chand. 6 B.L. 677 = 148 I.C. 
560=A.I.B. 1934 Lah. 683. 

S. 4. 

Appeal. 

Applicability. 

Application under. 

Construction. 

Enquiry under. 


PBOV. INS. ACT (1920), S. 4— Appeal. 

Finality of decisions. 

Hindu father’s Insolvency. 

Jurisdiction. 

Mortgagee's rights. 

Powers of Court. 

Remedy under. 

Retrospective effect. 

Scope of. 

Separate suit 

Appeal. 

"S. 4 — Appeal — Claim not maintainable under ^ 
Where a Judge holdvS that the claim is not maintain- 
able under S. 4, the order can be appealed against under 
S. 75 lead with Sch. I. (Mitter and Henderson , 
JJ.) Monomohan Roy Choudhury Bhupal 
Chandra Roy.* 149 1.0. 677 = 6 R.O. 625 = 68 

0. L.J. 118=A.I.B. 1934 Cal. 122 (2). 

— — — Ss. 4 and 76 — Appeal — Competency — Sale of 
occupancy rtghes in insolvency — Sale held invalid — 
Application for refund of purthase-money — Dismissal 
of — Appeal from. 

A piece of land in which the insolvent had occupancy 
rights under S. 6 of the Punjab Tenancy Act w'as sold 
in insolvency. The sale was sub-sequently set aside as 
invalid in a suit by the landlord. Thereupon the vendee 
applied to the insolvency Court for the refund of the 
purchase money. The application w'as dismissed. 

Held, that no question of title w^as involved and that 
an appeal was not competent from the order dismissing 
the application. (Bhtde, J.) F.azaL Din Thakar 
Singh. 6 I.B. fLah.) 96 = 145 I.C. 337=34 P L.R. 
183= A.I.B. 1938 Lah. 628. 

•— Ss 4 and 76 — Appeal — De astonas to existence 
of debts of petitioning creditor — Second appeal. 

A question as to the right of the petitioning creditor 
to file his petition and the existence of his debts is not 
one falling under S. 4 of the Provincial Insolvency Act, 
and the decision on such a question is therefore not 
open to second appeal. (Divatia, /.) Gopikabai 
Mahadev V. Chapsi Purushottam. 69 Bom. 161 
= 164 I.C. 666 = 7 R.B. 342 = 36 Bom.L.R. 1236 = 
A I.B. 1936 Bom. 80. 

Ss. 4 and 76 — Appeal — Bx parte oider for 

delivery of insolvent’s property — Application to set aside 
framed as one for review' — Dismissal of — Remedy. See 
Provincial Insolvency ACT, SS. 75 and 4. 143 

1. C. 613 = 37 L.W. 720 = 1933 M.W.N. 76 = A.I.R. 
1933 Mad. 345. 

" Ss. 4 and 76 — Appeal — Order annulling sale 

An order annulling a sale by the insolvent is one pro- 
vided for by S. 53 to which S. 4 has no application con- 
sequently the second proviso to S. 75 of ’the Act does not 
apply and no second appeal is competent from the order 
of annulment. 51 M. 567; 52 M. 337, Rel. on. (Reilly 
and Ananthakrishna Iyer, //.) ALAGIRISUBBANAICK 

V. Official Receiver. Tinnevelly. 54 Mad. 989 
= 132 I.C. 641=34 L W. 105=A.I.B 1931 Mad. 745 
= 61 M.LJ. 820. 

[B. 13K. 317(719).] 

— — -S. 4 — Appeal — Order appointing interim receiver 
under S. 20 — Confirmation — Second appeal. 

Where, in a pending insolvency application, the lower 
Court found that the alleged insolvent had heavy debts 
to pay, that some of his cheques were returned and his 
, accounts w'ere not forthcoming and after considering the 
i circumstances, appointed an interim receiver in the exer* 
I else of the discretion vested in it under S. 20, and this 
; order was confirmed by the District Court, 

Held, that there was no question of jurisdiction, and 
that there was no ground for interference by the High 
' Court in second appeal. 
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PEOVIDBNT FUNDS ACT (1926), S. 4. 

WN. 1473=A.I.B. 1934 Mad. 173 = 66 M.L J. 207. 

■ ■ S. 4 — Rffect of. 

The effect of S 4 of the Provident Funds Act is 
that in a competition between two persons, it is the 
nominee who holds a certificate who is entitled to the 
money. {Mukerji^ A*C./. and S.K. Ghost\ Jf) ATUL- 
CHANDRA Sen 2/. Kannammal. 62 Cal. 272=166 
I.C. 749=^7 R.C. 623-39 C.W.N. 47= A.I.R. 1935 
Cal. 271 (1). 

S. 5 — Construction — Nominee — Right to receive 

Provident Funds. 

The provisions of the Act relating to the right of 
nominees to receive the Provident Fund are not to be 
read, as though they were controlled by, or subject to 
any other I iw for the time being in force, or subject to 
any dispo-^ition whether testamentary ^or otherwise, by 
the subsruber or depositor. Unless the nomination is ! 
cancelled by the subscriber or varied by a nomination in I 
favour of another person, the nominee, on the death of ) 
the subscriber must be regarded as having had confer j 
red on him or her an absolute right to receive the Provi- j 
dent Fund. The fact that letters of administration or | 
probate is granted to a different peison does not prevent 
the nominee from claiming under the Act the full | 
amount of the sum due on death of a •subscriber to the 
fund. 64 I.C. 62; A.I.U. 1924 Sind 57 and A.I.R. 1928 
Lah. 773, Dist. A^ton, A.J.C.') Mr. Hurmat Pibi 
r. Mt. Kaz Banu. I.R. 1932 Sind 149=139 I.C. 
776= A I.R. 1932 Sind 116. 

S. 5 (1) — "^Notwithstanding anything iontained 

in any I —Interpretation — If includes personal law. 

Per Ning, C.J.^ Snvastava, J. (Zia u/~//asan, 
/. Contra.) — The words “notwithstanding anythingcon 
tained in any law' for the time being in force” in S. 5 • 
1 ) have the effect of conferring upon a depositor a ! 
right to give his provident fund monej as he thinks best, ' 
notwithstanding the provision of his personal law\ It is 
therefore open to a Muslim depositor to nominate one i 
of his heirs to receive the Provident Fund on his death, ' 
even though his personal law prohibits a will in favour 
of one of the heirs to the exclusion of the others. The 
nominee is not only entitled to realise the money from 
the authority administering the fund, but also to appro- 
priate it to his own use and benefit free from any 
charge or attachment or liability enforceable by other 
heirs or by creditors. {Ning, C.J., Srtvasiava and 
Zia-ut-I/asan, //.) MaHOMED NAIM v. MUNIMUN- 
NISSA. 159 I.C. 596 = 8 R.O. 186=1935 O.W.N. 
1296 = A.I.R. 1936 Oudh 32 (F B.). 

S.5(2) — Construction and scope — Second certi- 
ficate — If barred. 

The effect of S. 5 (2) of the Provident Funds Art is 
that the nomination will entitle the nominee to a certifi- 
cate without any p/oof of his right thereto, such as an 
applicant for a /Succession certificate has otherw'ise to 
C'-tablish. But it does not go further and mean that the i 
nther provisions of the Act, which may afford as a bar ' 
Will also be operative. Therefore, the fact that a certi ! 
ficate has been previously granted to another does not | 
bar the giant of the certificate to the nominee. (Afuher/t, 

4 J.C. and S.K. Chose J.) ATUL CHANDRA SeN v. 
K\nn\mm\l. 62Cal. 272 = 7R.O 623 = 156I.C. 

30 C.W.N 137=A.I.B. 1935 Cal. 271 (1). 
PaoviDENT INSUBANOB SOCIETIES ACT (V 
OF 1912), Ss. 17 (7) and X%—Scofe—Arottce—/f 
mandaio* v 

The fiivi.io; ,,f th,.- notices under S. 17 (7) of the Pro- 
vKMnt Iiiiur nice Societies Act is mandatory; whereas 
under S. 18, It niLiHy permissive. {Cunliffe^ /.) 
In the matter of Ihk Otonerr Insurance COM- 
PANY, ltd. 164 I 0. 897 = 39 C.W.N. 274. 


I PROVINCIAL INSOLVENCY ACT (III OF 1907), 

I S. 28 — Contingent liability to surety — Debt^if provable, 
A contingent liability to which a debtor may become 
' subject before his discharge is a debt provable under 
! S. 28. A contingent liability of an insolvent debtor to 
i his surety to w'hich be did not become subject before his 
1 discharge is not a debt to which the Act would apply. 

. iMuher/i and Bennet, //.) ANAND SiNGH v COL- 
! LECTOR OF Bijnor. 54 All. 1007 = 1431.0.626 = 
I.B. 1933 All. 287 = 1932 A.L.J. 868 = A.LR. 1932 
All. 610. 

^(V OF 1920). See also INSOLVENCY. 

English deci sions — Relevancy. 

The Provincial Insolvency Act is nothing more than a 
copy of the Bankruptcy Act of England regarding notice 
of suspension of payment and that being so, the authori- 
ties which have been decided from time to time on this 
provision in the English Act are necessarily authorities 
tor the Court. {IVort, A.C.J. and Kulwant Sahay, J.) 
Lakhi Prasad Singhania v. Ugrah Misra. 13 
Pat. 78 = 148 1.0. 39 = 6 R.P.' 434 = 14 Pat.L.T. 691 
= A.I.R. 1933 Pat. 461. 

—Ex parte adjudication — Setting aside — Limitti' 
tton. 

There L no piovision in the Provincial Insolvency 
Act for the setting aside of an ouler of adjudication of 
an insolvent passed ex parte. Application for setting 
aside such an order has to be made under O. 9, K. 13 
and is govei ned by Art. l64 of the Limitation Act. 
(Abdul Qadir, J.) U^^AR DiN v. RAGHU NATH 
Sahai. I.R. 1932 Lah. 498 = 138 I.C. 377 = 33 P.L. 
R. 698=A.I.R. 1932 Lah. 522. 

^ " "^Inherent powers of Court — Orders for ends of 
justice. 

An Insolvency Judge possesses the inherent pow'ers of 
a Civil Court, to make all orders necessary for the ends 
of justice and prevent abuse of the process of Court. 
(Tek Chand and Agha Haidar, //.) ISHAR DaS v. 
MT. Fatima Bibi, 153 I.O. 993=7 R. L. 489 = A.I. 
R. 1934 Lah. 468. 

Inherent powers of Court — Stay of insolvency 

proceedings. 

Though the Provincial Insolvency At t does not 
, e.xpressly empower the Court to pass an order staying the 
insolvency proceedings, still the Court is competent to 
pass such an order in the exercise of its inherent jiirisdic- 
I tion on the analogy of somewhat similar provision 
' contained in S. 94, Presidency Towns Insolvency Act. 
j (Wild, J. C. and Ritpchand, A J.C.) DaYARAM 
' Menghraj V Sakhi Bai. I.R. 1931 Sind 47=130 
' I.O. 569 = A.I.R. 1931 Sind 65. 

Objects of. 

I The object of the Insolvency Act is to make all the 
property of the insolvent divisible amongst all his credi- 
tors, (Courtney Terrell t C. J. and Aganvala, J.) 
Mahabir Prasad z>. Shivanandan Sahay. 152 

I.C. 277=7 R.P. 162 = 15 Pat.L.T. 602 = A.I.R. 1934 
Pat. 514. 

——^Retrospective effect — Adjudication under old Act 
j — Applicability of new Act. 

The provisions of the new' Provincial Insolvency Act 
! have no retrospective effect. Consequently where a 
i debtor files his insolvency petition under the old Act 
I (1907) and secures an order of adjudication in his 
i favour, the order confers certain rights upon him W'hich 
* cannot be taken away by the new Act. The old Act 
, applies to such a case and the creditors cannot obtain 
I the annulment of the order of adjudication under the 
1 new Act nor can they claim exemption under S. 78 (2). 
: (Ferrers, J. C. and Rupchand, A.J.C.) GuRMUKH- 
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PROV. INS. ACT (1920). j 

DAS Rangalmal V, Hassomal. 26 S.L.E. 204 = 1. i 
B. 1932 Sind 124=139 LC. 689 = A.I.B. 1932 Sind : 
71. I 

— —’^ S cope — Nature of — Provisions betn^ of general i 

character, | 

The insolvency law is mainly an administrative or j 

adjective law, a law of machineiy to bring about certain ' 
results, namely, the satisfaction of the insolvent’s debts. ' 
The provisions contained in the Act are therefore of a 
general character. {Mnker/t^ Banerjty Kendal f King , 
and Sen, //,) ANAND PRAKASH v, NARAIN DaS 
Dori Lal. 63 All. 239 = 136 I.O. 119 = I.R.1932 
All. 7=1931 A.L.J. 122 = A.I.R. 1931 All. 162 
(F.B.). 

S. 2(1) (c) — Secured creditor — Construction of 

decree. 

The simple mortgagee of certain goods sued for 
money due. The plaintiff however did not ask for a 
decree that the mortgaged goods be sold but urged at 
the hearing that he had a remedy against the goods and 
in the course of the argument insisted upon his right. 
The Court passed a decree which was not clearly expres- 
.".eil but the object of which was to give the plaintiff 
recourse to the goods. 

Held, that the position of the plaintiff derree-holdei 
was that of a secured creditor (Heart, C .J. and Sen, 
J.) Munna Lal iJt Sons v Official Receiver, 
JHANSI. I.R 1932 All. 320(1; = 137 1.0. 208(2) = 

A. I.B. 1932 All. 660(1). 

-Ss 2 (1) (d) and 28 — ^'Proper/y** — Insolvency 

of Hindu father — Son'^ tharc — Right to sell. 

Property in Ss. 2 (1) (d') and 28 of the Porvincial 
Insolvency Act includes a Hindu father’s power to sell 
the son’s share; and money derived from the e.xercise of 
the father's power to sell his son’s share is also property 
to which the Official Receiver would be entitled. (Cur- 
genven and Cornish, // ) VeNK.\TARAMA SastriaR 
rc Official Receivef^ Coimbatore. 164 1 0. 449 
= 7 B M. 432 = 40 L.W. 904 = A.I.B. 1936 Mad. 255 
= 68 M.L.J. 357. 

— S. 2 (1) (d) — Property'" —Interest in joint 
family property. 

The interest of a delitor applicant in the joint family 
property is his property. (Ra:hhpal Singh and Niama- 
fnllak, JJ.) SiYA Ram v. Rohra Kishori Lal. 
1471.0. 11 = 6 B. A. 435 = 1933 A.L.J. 943 = A.I.B. 
1933 All. 841. 

• -3. 2 (1) (d) — ^'Property"’ — Power of Hindu 
father. 

The pow'er of a Hindu father to dispose of the family 
property to satisfy his legitimate debts is included in the 
definition of the term “property’’. (Mad gavkar and 
fiarlee, J/.) H VRIDAS r/, LALLUBHAI, 55 Bom. 
110 = I.R. 1931 Bom. 137 = 129 I.O, 163 = 32 Bom.L. 

B. 1362= A.I.B. 1931 Bom. 50. 

- ' — *3. 2(l)(d) — '^Property"" — Trust property vested 
in insolvent. 

Trust property in the hands of an insolvent cannot be 
treated as part of his estate. It is not open to the Court 
to direct the Receiver in insolvency to di al with assets 
other than those belonging to the peinons w'ho have been 
adjudicated insolvents. (Abdul Qadir, /.) llENARSI 
Das V. Bhagat Ram Chand. 6 B.L. 677 = 148 I.O. 
550 = A.I.B. 1934 Lah. 683. 

S. 4. 

Appeal. 

Applicability. 

Application under. 

Construction. 

Enquiry under. 

Q. D.— II-*^176 


PEOV. INS, ACT (1920), 3. 4— Appeal. 

Finality of decisions. 

Hindu father’s insolvency. 

Jurisdiction. 

Mortgagee’s rights. 

Powers of Court. 

Remedy under. 

Retrospective effect. 

Scope of. 

Separate suit 

Appeal. 

-S. 4 — Appeal — Claim not maintainable under. 

Where a Judge holds that the claim not maintain- 
able under S. 4, the order can be appealed against under 
S. 75 lead with Sch. I. (Milter and Henderson, 
JJf) Monomohan ROY Choudhury V, BHUPAL 
Chandra Roy.^ 149 I.O. 677 = 6 R.O. 625 = 58 
O.L.J. 118= A.I.B. 1934 Cal. 122 (2). 

— — Ss. 4 and 76 — App<al — Competency — Sale of 
occupancy righes in insolvency — Sale held inviltd — 
Application for refund of pur< kase-money — Dismissal 
of — Appeal from. 

A piece of land in which the insolvent had occupancy 
rights under S. 6 of the Punjab Tenancy Act was sold 
in insolvency. The sale was subsequently set aside as 
invalid in a suit by the landlord. Thereupon the vendee 
applied to the insolvency Court for the refund of the 
purchase money. The application was dismissed. 

Held, that no question of title was involved and that 
an appeal was not competent from the order dismissing 
the application. (Bhtde, /.) FazaL DiN ThaKAR 
Singh. 6 I.R. fLah.) 96-145 I.C. 337 = 34 P.L.R. 
183 = A.I.B. 1933 Lah. 628. 

Ss 4 and 76 — Appeal — Decision as to existence 

of debts of petitioning creditor — Second appeal . 

A question as to the right of the petitioning creditor 
to file his petition and the existence of his debts is not 
one falling under S. 4 of the Provincial Insolvency Act, 
and the decision on such a question is therefore not 
open to second appeal. (Divatta, /.) Gopikabai 
Mahadev V . Chapsi PuRUSHOTTAiM. 69 Bom. 161 
= 164 I.C. 566=7 R.B. 342=36 Bom.L.R. 1236 = 
A I.B. 1935 Bom. 80. 

Ss. 4 and 75— Appeal — Ex parte Older for 

delivery of insolvent’s property — Application to set aside 
framed as one for review’ — Dismissal of — Remedy. See 
Provincial Insolvency act, ss. 75 and 4. 143 

LC. 613 = 37 L.W. 720 = 1933 M.W.N. 76 = A.I.B. 
1933 Mad. 346. 

Ss. 4 and 75— Appeal — Order annulling sale 

An order annulling a sale by the insolvent is one pro- 
vided for by S. 53 to which S. 4 has no application con- 
sequently the second proviso to S. 75 of’the Act does not 
apply and no second appeal is competent from the order 
of annulment, 51 M. 567; 52 M. 337, Rel. oi». (Reilly 
and Ananthakrishna Iyer, J J f) ALAGIRISUBBANAICK 

V. Official Receiver. Tinnevelly. 54 Mad. 989 
= 132 1.0. 641=34 L W. 105 = A.I.B 1931 Mad. 745 
= 61 M.LJ. 820. 

[R. 13K. 317(719).] 

— — S. 4 — Appeal — Order appointing interim receiver 
under S. 20 — Confirmation — Second appeal. 

Where, in a pending insolvency application, the lower 
Court found that the alleged insolvent had heavy debts 
to pay, that some of his cheques were returned and his 
, accounts w’ere not forthcoming and after considering the 
1 circumstances, appointed an interim receiver in the exer- 
' cise of the discretion vested in it under S. 20, and this 
i order was confirmed by the District Court, 

Held, that there was no question of jurisdiction, and 
, that there was no ground for interference by the High 
' Court in second appeal. 
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PKOV. INS. ACT (1920), S. 4— Appeal. 

Quaere'. If a second appeal is at all competent. {Baker 
and Shift gne, JJ.') VeNILAL t/. ViRCHAND. LE. 1932 
Bom. 463-139 1.0. 44 = 34 Bom.L.E. 382-A.I.R. 
1932 Bom. 228. 

B. 4 — Appeal — Order avoiding voluntary trans 

fer — Second appeal — Matntai nabt It ty. 

An order avoiding a voluntary transfer is authorised 
by S. 53; it is not necessary to invoke the power under 
S. 4 and it is not therefore a decision under S. 4. So a 
second appeal does not lie from such a decision to the 
High Court. 52 Mad. 337; A.I.R. 1930 Nag. 272, Foil.; 

2 Luck. 651 and 45 Mad. 434, Dist.; 5l All. 550 fF.B.), , 
Kef. {Afarnatr, Jackson and Suhhedar^ A.J Cs,) I 

Ramach.^dra z/. Ramachandra. 27 N.LR. 179= i 
I.R 1931 Nag. 176 = 134 I.O. 687= A.I.R. 1931 Nag. : 
163 (P.B.). I 

[R. 144 I.C. 41; 31 N.L.R. 212.] 

—3. 4 — Appeal— Order of conditional discharge — 
Omission to implead Official Receiver— Order modified \ 

— Second appeal — Maintainability — Interference in > 

vision, I 

An insolvent who had been granted a conditional dis- 
charge appealed to the District Judge but he impleaded j 
only the creditors and not the Olticial Receiver. An ! 
objection on the ground of non-joinder was taken but 
the Court while modifying the order held that the non ; 
joinder was a mere irregularity. Against the appellate I 
order both the creditor and insolvent preferred appeals. 

ffeldf that the order under appeal was not covered by ^ 
S. 4 and that no second appeal lay. 

Held^ further., though the Official Receiver was a 
necessary party to the appeal the High Court was not 
bound to interfere in revision when the Official Receiver 
himself had not moved in the matter, f Jai LaJ /.) 
Gopal Das v. Official receiver. I. R. 1931 
Lah. 622=132 I.O. 626= A.I.R. 1931 Lah. 647. 

-Ss. 4 and 76 — Appeal — Order of District Judge 

See Provincial Insolvency Ac r, S. 75. 

Ss. 4 and 76 — Appeal — Order of Distuct Judge 

on appeal — Setond appeal. 

The right of appeal under the Provincial Insolvency 
Act is stiictly limited by the provisions of S. 75 and 
there can be no appeal from a decision of a District 
Judge passed in an appeal from a decision of a Sub- 
ordinate Court unless the latter is one under S. 4. 
{Fandurang Row, /.) JOHN A. DAVID v. AlaGAPPA 
Chettiar. 168 I.C. 69=8 R.M. 219= A.I.R. 1935 
Mad. 432. 

Ss. 4 and 76 — Appeal-^Order of District Judge ' 

under S. 4 — Appeal to High Court under S, 75 — Appeal 
to Privy Council — Maintainability , 

When a right of appeal is given to one of the ordinary 
Courts of the country, the procedure, orders and decrees , 
of that Court will be governed by the ordinary rules of 
the Civil Procedure Code. An appeal to Privy Council 
l^ therefore maintainable from the decision of the High 
Court under S. 75 from the order of the District Judge, 
under S. 4 (2). 39 Mad. 617 (P.C.), Ref, {Lord Than- 
kertoH.) MaUNG BA THAW v, Ma PIN. 61 I.A. 168 
-12 Rang. 194 = 1934 A.L.J. 358 = 39 L.W. 418 = 
1934 M.W.N. 284 = 36 Bom.L.R. 427 = 6 R.P.C. 114 
- 148 I C. 1 = 3 A.W.R. 471 (2) = 38 C.W.N. 449 = 11 
O W.N.418=61 C.L.J. 55 = 37 P.L.R. 279=A.I.E. 
1934 PC 81 - 66 M.L J. 404 (P.O.). 

LR. 12 R. 355(359).] 

S. 4 — Appeal — Order under S. 54. See PROVIN- 

cial In solvency Act, S. 54 Appeal. 33 P.L.R.971. 

S. 4 (i) — Appeal — Order of adjudication — Se- 
c ond a ppeal — Mai ntai nabt li ty. 

An order of the District Court dismissing an appeal 
against an order of the Court of first instance exercising 


PROV. INS. ACT (1920), S. 4— Application under. 

I insolvency jurisdiction and adjudging a person as insol- 
! vent is final and no second appeal lies. {Abdul Qadtr, 
J.) Allah Diva v. Kunj Bihari. I.R. 1932 Lah. 

' 646 (1). 

Applicability. 

' ‘S. 4 — Applicability — Petition under S. 53 or 54 
— No appeal from appellate order of District Judge, 

To a petition to set aside or declare as void a deed of 
transfer made by an insolvent under S. 53 or S. 54, 
Provincial Insolvency Act, S. 4 of the Act has no appli- 
cation and therefore no appeal lies to the High Court 
from the appellate order of the District Judge. A. 1. R. 
1931 Mad. 745, Rel, on. {Pandurang Row,J-) JOHN A. 
David v. alagappa Chettiar. 168 I.C. 59 = 8 R.M. 
219 -A.I.R. 1936 Mad. 432. 

S. 4 — Applicability — Sham transaction — Insol- 
vent only entitled to fraction — Effect. 

S. 4 applies to a disposition which was intended not 
to transfer any title fiom the very beginning but was 
only a nominal and colourable deed. The fact that the 
insolvent has only a fractional interest in the property 
conveyed is of no account. {Niyogi, A J.C,) BaSaNTI 
Bai V. Ramrao. 16 Nag.L.J. 85. 

Application under. 

"“S. 4 — Application under — Form of — No plaint 

or application necessary. 

It is not necessary that proceedings under S. 4, in 
order that thay may be valid, should be initiated by a 
plaint or a regular application. Certain property 
was claimed by the receiver to have vested in 

the insolvent; but the insolvent’s father objected 

that the property did not belong to the judgment- 
debtor. Subsequent to the death of the father, one of 
the creditors applied to sell the property which had 
descended to the insolvent from his father and to distri- 
bute the proceeds and on the report of the receiver, the 
property was ordered to be taken possession of by the 
, receiver and •’old. Objection was raisd by the sons of 
I the insolvent that their grandfather had bequeathed the 
pioperty to them by a will. The Judge held that the 
, will had not been proved. The sons then instituted a 
suit for a declaration that the property w’as theirs by 
virtue of a will and could not vest in the receiver. The 
‘ trial Judge held that the suit did not lie in view of the 
' order of the Insolvency Judge. It was contended on 
' appeal that the proceedings before the Insolvency Judge 
were not under S. 4 as they w’ere not initiated by an 
application and that the suit was not barred. 

Held, that it was open to the Court to take proceed- 
ings suo motu under S. 4, that in this case it was moved 
by one of ths creditors and also by the receiver, that the 
proceedings of the Insolvency Judge w’ere under S. 4 
and binding on parties to litigation and that the present 
suit did not lie. A. I R. 1928 Lah. 556, Expl. {Jai 
Lai and Abdul Rashid^ JJ.) GhULAM DaSTGIK v. 
Mohan Lal. 6 I.R. fLah.) 285 = 146 I.O. 912 = 34 
P.L.R. 1063 = A.I.R. 1933 Lah. 789. 

— S. 4 — Application under — Leave of Court — Ap- 
plication by creditor for declaring transaction benami — 
Leave not formerly obtained under S. 28 (2) — Effect — 
Implied leave. 

A creditor’s application under S. 4 of the Provincial 
Insolvency Act, praying for a declaration that a certain 
transaction is benami, is not barred merely because 
leave of the Insolvency Court has not been formally 
obtained under S. 28 (2) of the Act. When the 
Insolvency Court entertains and hears the application 
and proceeds to give a decision upon it, it must be 
deemed that the Court has impliedly granted such 
I leave. {^Beasley, C. J, and King, J.) NaRAYANAMMA 
' VenkatasomayaJulu. 40 L.W. 693 = 163 I.C. 
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PROV. INS. ACT (1920), S. 4<-AppUcation under. 

624 = 7 R.M. 364 = 1934 M.W.N. 1034=A.I.R. 1936 
Mad. 46 = 67 M.L.J. 616. 

Ss. 4 and 28 (2) — Application under — Leave of 

Court — Application praying for declaration of insol- , 
veni*s title to property and for direction to Official 
Receiver to sell — Maintainability — No formal request 
for leave, i 

An application was made to the Insolvency Court < 
under S. 4 of the Provincial Insolvency Act praying for | 
a declaration that certain property belonged to the I 
insolvent and for a direction to the Official Receivei to 
sell the said property for the benefit of the general body 
of creditors. The Official Receiver was made a party 
to the application and it was alleged in the affidavit, filed 
in support of the application, that a petition was filed be- 
fore the Receiver asking him to take up the matter and | 
move the Court but that he rejected the petition although ! 
all the necessary materials were placed before him. | 

Hehf (/) that the application fell within S. 28 (2) of I 
the Provincial Insolvency Act and w^ould not lie with- 
out the leave of the Court; (//) that the requirements of , 
S. 28 (2) had been sufficiently complied with, because I 
there really was an application before the Court for 
leave to proceed with the application. Although it is , 
imperative that consent should be obtained before the j 
institution of the proceedings, a good deal has to be 
said in favour of the view that by implication the leave ’ 
of the Court was being asked for and that it was not ; 
therefore necessary that a formal request should be [ 
made for such leave. (^Beasley ^ C.J, ami Cormsk, /.) , 
Vasudeva Sastri V, annapurnamma Garu. 161 i 
1.0. 732 = 8 R.M. 864 = 1935 M.W.N. 549 = 42 L.W. 
402 = A,I.R. 1935 Mad. 809 = 69 M L.J. 137. 

-Ss. 4 and 68 — Application under — Limitation — 

Sale by Official Receiver — Application to Court to set 
aside sale. 

An application to the District Judge to set aside a 
sale of the Official Receiver, even if it be deemed to be ' 
one under S. 4 of the Provincial Insolvency Act, must ! 
be filed within 21 days from the date of the sale. ^Jai \ 
IM and Skemp, //.) JaI KiSHAN DaSS v, CHIRAGH i 
Din. A.I.R. 1935 Lah. 60. 

- ■ Ss. 4 and 68 — dpphcation under — Maintaina- 

bility — Official Receiver passing order without jurisdic- 
tion. 

Where the Official Receiver passes an order on a 
claim petition which he has no jurisdiction to pass, even 
though no appeal is filed under S, 68, an anplication I 
under S. 4 is not barred because the remedy under S. 4 I 
is much larger than that could be got under S. 68. In i 
fact the correct procedure is under S. 4 and not by ' 
appeal under S. 68. A I.R. 1924 Mad. 529, Rel. on; 47 
I.C. 62; A.I.R. 1926 Mad. 363; A.I.R. 1931 Mad. 745 
and A.I.R. 1932 Cal. 642, Ref. {Walsh, J,) VeN- 
katarama Chetty V, Angathayammal. 6 I.R. 
(Mad.) 220 (2) = 146 I.C. 204 = 38 L W. 896 = A.I.R. 
1933 Mad. 471. 

[D. 1934 K. 97.] 

S, 4 — Application under — Maintainability — 

Seizure of property by Receiver — Remedy. See PRO- 
VINCIAL Insolvency act, Ss. 68 and 4. 149 I.C. 
43 = 6 R.R. 278 = A. I.R. 1934 Rang. 97. 

Construction. 

S. 4 — Construction — "^Subject to the provisions 
of this Actf' 

The expression “subject to the provisions of this Act** 
in S. 4, restrict the powder conferred by the section only 
to this extent that it may not be exercised in any such 
manner as would be in conflict with any provision in the 
Act. {Mukerji and Guha, J/,) RADHA KRISHNA 
Thakur V, Official receiver. 69 Cal. 1135=1. 


PROV. INS. ACT (1920), S. 4— Hindu father’s in- 
solvency. 

R. 1932 Cal. 611 = 139 I.C. 323 = 36 C.W.N. 492 = 66 
C.L.J. 446 = A. I.R. 1932 Cal. 642. 

S. 4 — ^^Construction — '‘'Subject to the prozdsions 

of this Acf' — Meaning of , 

The words “subject to the provisions of this Act'’ 
in S. 4 mean “excluding questions otherwise provided 
for by the provisions of this Act”. {Reilly and Ananta- 
krishna Atyar, //.) ALAGIRISUBBANAICK v, OFFI- 
CIAL Receiver, Tinnevelly. 64 Mad. 989=I.R. 
1931 Mad. 673 = 132 I.C. 641 = 34 L.W. 105= A.I.R. 
1931 Mad. 745 = 61 M.L.J. 820. 

Enquiry under. 

Enquiry under — Duty of Court, 

It is no doubt true that the Insolvency Court has full 
power under S. 4^ of the Provincial Insolvency Act to 
decide all questions of title or of any nature whatever or 
such as it may deem expedient or necessary to decide. 
But a thorough enquiry is necessary under this section 
as an order passed under it is final and binding on the 
parties. A summary order passed without any reference 
to this section and without the Court applying its mind 
properly to all the implications of its order, cannot under 
any circumstances be treated as a proper and valid order 
under the section, {Hilton and Dm Mahomed, J J j) 
Lachhi V. Badri Parshad. 156 I.C. 278 = 7 R L. 
892 = 36 P.L.R. 205 = A.I.R. 1934 Lah. 1006. 

Finality of decisions. 

-S. 4 — Finality of decision — Dismissal of creditor’s 

application for adjudication of debtor — Court holding 
that alienations not proved to be fraud ulent-“iV<fj judi- 
cata. See C. P. CODE, S. 11. 166 I.C. 637 = 42 L.W. 

7= A.I.R. 1935 Mad. 634. 

— — S. 4 — Finality of decision — Execution sale — Sub- 
sequent adjudication of judgment-debtor on petition 
presented before — Application by Receiver to avoid sale 
— Dismissal — Fresh application by insolvent and credi- 
tor after several years — If barred by prior dismissal. 
Sec Evidence ACT, S. 41. 166 I.C. 734 = A.I.R. 
1935 Pat. 273. 

Hindu father's insolvency. 

S. 4 — Hindu father's insolvency — Sale of insol- 

j vends property by Official Receiver — Partition suit by 
1 sons — Decree — Son's share found liable to father's mort- 
' gage debt — Application by Official Receiver for delivery 
, of possession undei S, 4. 

In a partition suit by minor sons a decree was passed 
subject to the mortgage debt of their father. On the 
insolvency of the father, the Official Receiver sold the 
insolvent’s properly but without a previous declaration 
under S. 4 as to liability of son’s share. 

Held, that the Official Receiver could not apply under 
I S. 4 for recovery of possession of son’s shaie but must 
I file a separate suit for the same. 

Held, further, that the Insolvency Court could- not 
I execute the decree of the civil Court and that the civil 
Court decree can be executed only by the Court which 
; passed it or by some Court to which it had been trans- 
ferred. A.I.R. 1928 Mad.735 (F.B.), Rel. on; A.I.R. 
i 1932 Mad. 381 and A.I.R. 1931 Mad. 3l7, Ref. {Walsh, 
i /.) NACHLMUTHU V. RAMAKKAL. 147 I.C. 494 = 

I 6 R.M. 361 = A.I.R. 1933 Mad. 475. 

S. 4 — Hindu father's insolvency — Sons not 

parties — Sale of interest of sons — Procedure, 

Where only the father is adjudicated an insolvent and 
the sons are never made parties to the proceedings, if 
the receiver intends to sell the son’s interest also, he 
ought to proceed under S. 4 and seize their share after 
giving them full notice. {Niyogi, A.J,C,') FaTEH- 
CHAND DIPCHAND V, IIlRALAL. 15810. 699 = 8 R. 
N. 93=18 N.L.J. 255=A.I.R. 1935 Nag. 193. 



2807 


2808 


THE QUINQUENNIAL DIGEST, 1931—1935 

PROV. INS. ACT (1920;, S. 4~Hiiidu father’s In- | PROV. INS. ACT (1920), S. 4— Powers of Court. 


solvency. 

Ss. 4 and 28 — Hindu father's insolvency — Sons' 

share sold prior to adjudication — Annulment of sale by 
recet ver — F orum . 

By virtue of the father’s power of disposition vesting 
in the receiver, he is entitled to seize the sons’ shares 
and hence he has also the right to ask for the annulment 
of the sale of the sons’ shares. The remedy of the 
receiver lies in the Insolvency Court and not in ordinary 
Civil Court. {Niyogi, A.C./.) HiRALAL ChaMPA 
Lal Mar wadi v. Fattehchand Parmanand. 7R. 
N. 109 = 162 I.C. 1026-A.I.R. 1934 Nag. 271. 
Jurisdiction. 

S. 4 — Jurisdiction — Discretion — Complicated 

questions of law involved. 

The exercise of the jurisdiction which the Insolvency 
Court derives from S. 4 is purely discretionary and 
whether in any particular case an Insolvency Court 
should refuse to exercise its jurisdiction depends upon 
the facts of such case An application was filed under 
S. 4 to decide the question of the validity or otherwise 
of a mortgage. The amount at stake w’as a very large 
one. Complicated questions of law were involved in 
determining the question. There had been two decrees 
of competent Courts in which the mortgage had been 
held valid and given effect to. No useful purpose was 
likely to be served so far as the other creditors besides 
the applicant were concerned. 

Held, that it w’ould be an abuse of the pow’ers given 
to the insolvency Court undei S. 4 to re adjudicate on 
the question and it was not expedient to decide the dis- 
pute referred in application under S. 4. (Mehta, A.J, 
C\) ICHASHANKER JADURAM BANAMAL GULZARI 

MAL. 6 I.R. (Sind) 5 = 1441.0. 678 = A.I.R. 1933 
Sind 185. 

S. 4 — Jurisdiction — Discretion — Dispute of 

difficult character involving large sum. 

Properties worth over Rs. 12,000 which admittedly 
belonged to the insolvent at one time were sold by the 
Ofticial Receiver and purchased by ceitain persons who 
in their turn subsequently sold them to the wife of the 
insolvent. One of the creditors alleged that the wife w’as 
only a name lender and that the properties really be- 
longed to the insolvent as they were purchased with his 
own money which he had secreted with his wdfe. The 
Insolvency Court declined jurisdiction under S. 4 and 
referred the party to a separate suit. 

Held, that the case was eminently one in which it was 
not desirable that the Insolvency Court should have 
exercised its jurisdiction under S. 4, as the dispute was 
of a difficult character and involved a very large sum of 
money and as the result of assuming jurisdiction would 
have been to deprive the unsuccessful party of a right of 
first appeal to the High Com t and perhaps an appeal 
to the Privy Council. (Pandrang Row, Jf) KANAKA 
SARAPATHI CHETTIAK V. GOMATHI MEENAKSHI 
Ammal. 8 R.M 38 = 1936 M.W.N. 683= 166 I.C. 
677 = A I R. 1936 Mad. 720. I 

Mortgagee’s Rights. i 

* S. 4 — Mortgagee's rights — Mortgagee agreeing to 
' lie by Insolvency Court— Purchase by mortgagee him- 
^cl t— Objection to sale. 

Where amoitgagee in possession, instead of keeping | 
out of the insolvency proceedings of his mortgagor and ! 
realizing liis security by means of a suit or by other ' 
means, agteeci to have the property sold by the Insol- i 
vency f.ouit md purchased the same himself, retaining , 
his hen on the sale proceeds, he must suffer any : 
claimants to laise objections and to have them adjudicat . 
ed upon under S. 4 before the sale in his favour is con- i 
firmed. (Jat Lal, y.) Daulat Chand v. Jugal 


; Kishore. I.R. 1931 Lah. 269 = 130 I.C. 333=32 P. 

, L.R. 264 = A.I.R. 1931 Lah. 3. 
j Powers of Court. 

-Ss. 4 and 63 — Powers of Court — Benamt trans- 

I fer — Annulment of. 

I S. 4 is controlled by S. 53 only in respect of transfers 
made by the insolvents. Where, however, a tiansaction 
, entered into by the insolvents is alleged to be benami, 
that the title has not passed from the insolvents to third 
' persons and the property is still the property of the insol- 
vents, there is no real transfer at all within the meaning 
, of S. 53 and the Court has the power to annul the 
transaction. 22 C.W.N. 704; 5l All. 550 (F.B.); 48 
All. 414, 92 I.C. 573 and 97 I.C. 174, Foil. (Kulwant 
Sahay and James, J J.) BiSESWAR ChaUDHURI v. 
Kanhai Singh. 11 Pat. 9 =I.R. 1932 Pat 76 = 136 
; IC. 299 = 13 Pat.LT. 298 = A.I.R. 1932 Pat. 129. 

[R. 1932 M.W.N. 821 (829). Rel. 142 I.C. 97 (99). 
Poll. 37 Bom.L.R. 478 (480).] 

S. 4 — Po7vers of Court — Decision after annul- 
ment of adjuduatton. 

S. 4 gives the Insolvency Couit no powei to decide 
questions of the nature therin described after the 
adjudication has been annulled. After that stage has 
been reached the powers of the Insolvency (’ourt are 
limited by S. 37 (Pollock, A.J.C.) J. N. MUNDARa 
V. Nemsi Rajpal & Co. 31 N.L.R. (Supp.) 36-= 
161 I.C. 981 = 8 R.N. 264 = A.I.R, 1935 Nag. 246. 
S. 4 — Powers of Court — Decision as to owner- 
ship of property. See PROVINCIAL INSOLVENCY ACT, 
S 53. 1935 A L. J. 1158 = 1936 A. W.R. 118 = A.I.R. 
1935 All. 982. 

— S. 4 — Powers of Court — Delivery of possession — 

Application by Receiver for possession of house — Deed of 
maintenance and residence by insolvent in favom of 
wife — Wife in possession. 

In 1921, a husband executed a document providing 
for the maintenance and residence of his wife, in consi- 
deration of her having given her consent to his second 
marriage, necessary under the custom of the caste. The 
' deed provided that she was to be given a particular 
■ house for her residence. She was accordingly in posses- 
sion of that house. In 1927, the husband was adjudicat- 
, ed insolvent and the receiver applied under S. 4 to get 
' possession of the house. 

Held, that the agreement was valid and binding, 
having been entered into for valuable consideration and 
performed Py one party; and though unregistered, the 
i arrangement being one that needed no writing at all, 

I the title of the wife could be proved otherwise and that 
the receiver was not entitled to get possession. 

' (Beaumont, C,f, and Murphy, J.) Bai MaNI v. 
Maganlal Chimanlal. 140 IC. 745 = I.R. 1933 
Bom. 28 = 34Bom.L.R. 1317 = A.IR. 1932 Bom. 602. 

1 Ss. 4 and 66 (3) Proviso — Powers of Court — 

Delivery of possession — Sale of property by receiver — 
Third person's objection setting up his title, dismissed 
for default — Application by purchaser for delivery of 
possesiton — Objection by third person reiterating his 

title. 

Where the receivei sold to the respondent a certain 
house as the property of the insolvent after the Insol- 
vency Court dismissed for non-appearance, the objection 
by the appellant who put forward his claim to the house 
and denied the title of the insolvent, and when the 
respondent applied to the Court for delivery of posses- 
sion of the hou.se, the appellant again objected reiterating 
his title to the house. 

Held, that before the question of title was decided, 
either by a decree in a separate suit or by an order 
under S. 4 of the Insolvency Act, the appellant could 
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not be dispossessed from the property. {Niamatuilah^ 
/.) dwarka Prasad Sunder. 165 I.C. 1037= 
7R.A. 1002 = 1936A.L.J. 484 = 1936 A.W.R. 497 = 
A.I.R. 1936 All 646. 

S. 4 — Powers of Court — Execution — Procedure, 

Though the Insolvency Court may have powers of 
execution under S. 4, the procedure is only analogous to 
and not identical with that under O. 21, C. P. Code. 
A.I. R. 1914 All. 264, Kef. {Walsh, /.) NaCHI- 
MUTHU CHETTJAR V. RAMAKKAL. 1471.0.494 = 
6 R.M. 361- A.I.B. 1933 Mad. 476. 

S. 4 — Powers of Court — Existence of debt — 

Court ivhethcr can go into. 

It cannot be said that the Court cannot go into the 
question of the existence of the debt at the time w’hen 
the petition for being adjudged insolvent is taken up. 
The Court in order to decide whether a debtor-petitioner 
unable to pay his debts must go into the question 
of the existence of the alleged debts if disputed. 
{Dali P Singh, J.) IlARKE 7 a KALYAN SiNGH. I.R. 
1932 Lah. 677 = 139 I.C. 384 = 33 P.L.R. 422 = A I. 
B 1932 Lah 620 (1). 

— -S. 4 — Poivers of Court — Fraudulent transfer — 

Enquiry into before adjudication at the instance of 
interim receiver. 

Where an application for adjudication is admitted and 
the opposite party is appointed interim receiver, the In- 
solvency Court cannot inquire, before the order of ad- 
judication is made, whether a transfer by the applicants 
to a third person is a genuine one or not. And it is 
premature for the receiver to start proceedings under 
S. 4 before the order of adjudication. {Henderson and 
R, C. Mitter, JJ.) PlBHUTl BHUSAN KhaN e/. 
Birendra Nath Roy. 158 1 0. 704 = 8 R.C. 210 = 
39 C.W.N. 1167= A.I.R. 1936 Cal. 668. 

' ■ " — S. 4 — powers of Court — Genuineness of deed. 
The Insolvency Court has full jurisdiction to determine 
the question of the genuineness or otherwise of the 
deed of gift executed by the insolvent more than tw’o 
years prior to his being adjudged insolvent. {Subhedar, 

A. J.C.) Ramratan Singh v, Hari. 28 NL.R. 
89 = IB. 1932 Nag. 91 = 139 I.C. 288 = A.I.R 1932 
Nag. 109. 

S. 4 — Powirs of Court — Obstruction — Remo^ml 

of. 

On the adjudication of a Hindu father, some of the 
family properties were sold by the Official Receiver. 
There was obstruction in delivery and on the application 
of the Receiver and the vendees, the Court has the 
pow'er to order for the removal of the obstruction. 
{Pakenham Walsh, /.) SUBBARAYUDU v, wSaTYA- 
NANDAM. I.R. 1933 Mad. 333=143 I.C. 833 = A.I. 

B. 1933 Mad. 609. 

S. 4 — Powers of Court — Question of title between 

auction-purchaser and transferee from insolvent. 

Under S. 4 of the Provincial Insolvency Act, an In- 
solvency Judge can decide the question of title as betw’een 
the auction purchaser and the alleged transferee of the 
propel ty in dispute from the insolvent. {Aglia Haidar, 
/.) MOTi Ram V, Official Receiver. 163 I.C. 
997 = 7 R.L. 493=37 P.L.R. 487-A.I.R. 1934 Lah. 
936 (2). 

S. 4 — Pozoers of Court— Question of title — Juris- 

diction of Insolvency Court, 

S. 4 gives at any rate concurrent jurisdicton to the 
insolvency Court with ordinary tribunals to try questions 
of title which might arise betw^een the Official Receiver 
and the assignee from the insolvent. Whether the Insol- 
vency Court would elect to try the questions of title or 
relegate the parties to the ordinary tribunals is a matter 
for that Court to decide according to the circumstances 


PROV. INS. ACT (1920), S. 4~-Powers of Court. 

: of the case. {Teh Chand and Agha Haidar, J J,) RAM 
DllTA MAL BHALLA V, OFFICIAL RECEIVER, 
Lahore. 16 Lah. 294 = 6 B L. 478 = 147 I.C. 1026 = 
35 P.L.B. 271 = A.I.R. 1934 Lah. 365. 

S.4 — Powers of Court — Question of title — Order 

to deposit disputed debt — Power to pass. 

The Court under S. 4 of the Piovincial Insolvency 
Act would only decide questions of title which it may 
deem expedient and necessary to decide. It would not 
summarily order a disputed debt to be deposited or enter 
into an enquiiy about the same. But that is not beyond 
the capacity of the Court to decide. In a case in which 
the party concerned is himself the creditor and the 
I matter is one which could be expeditiously decided and 
arises out of former proceedings to which the creditoi 
is a party, it is proper for the Insolvency Court to decide 
it instead of directing the receiver to a separate suit. 
{Gruer, A,J Cf) DHUDHCHAND v. SHRIPAD. 158 
I.C. 990 = 8 B.N. 111 = 18N.L.J. 14. 

S.4 — Powers of Court —Question of title or 

priority, 

S. 4 gives the Court, subject to the provisions of the 
Act, full power to decide all questions, whether of title 
or priority, or of any nature whatsover, which may 
arise in a case of insolvency or which the Court may 
deem it expedient or necessary to decide for the purpose 
of doing complete justice or making a complete distribu- 
tion of property. The Court can decide that a deed of 
wakf executed by the insolvent w'as fictitious. {Bishesh^ 
war Nath and Pullan. JJ,) ABDUL HASAN KhaN v» 
Rajbir Prasad. 6 Lucic. 614 = I.R. 1931 Oudh 193 
= 1311.0. 433 = 8 OW.N. 147=14 O.L.J. 291 = 

I A.I.B. 1931 Oudh 124. 

[R 15 L. 294 (299): 1934 N. 47 (48.)] 

S. 4 — Powers of Court — Question of title — 

Refusal by Judge to decide — If a bar to decision by his 
^uccesior. 

Even if a Judge, for some reason or other, declines to 
decide the question of title under S. 4 of the Provincial 
Insolvency Act, on general principle, his successor can- 
! not be precluded from going into the question of title and 
deciding it under that section. {Agha Haidar, J,) 
Moti Ram V. Official receiver. 153 I.C 997= 
7 R.L. 493 = 37 P.L.R. 487 = A.I.B. 1934 Lah. 936 
( 2 ). 

S. 4 — Poioi rs of Court — Question of title — 

Transfer more than two years before adjudication. 

Per Pullan, J. — It is, therefore, improper to hold S. 4 
' supersedes S. 53 and that a Court can set aside a trans- 
fer w’hich has been made more than two years before 
adjudication. This rule must, however, be confined to 
, cases where there has been a transfer and it has no 
, application where the transfer wus intended to be in- 
operative from the beginning and the insolvent had 
remained in possession of the ypxo^^x\.y,{Bisheshwar Nath 
; and Pullan, //.) ABDUL HASAN KHAN v. RaJBIR 
PRASAD. 6 Luck. 614 = I.R. 1931 Oudh 193 = 131 
1.0.433 = 8 O.W.N. 147 = 14 O.L.J. 291 = AI.R. 
I 1931 Oudh 124. 

I ■ S. 4 — Poivers vf Court — Questions of title— 

' Transfer more than two years before adjudication — 

I Enquiry as to validity — Binding nature of , 

; Under S. 4, insolvency Court can deal with and de- 
I cide questions of title has between an Official Assignee or 
I Official Receiver and a stranger in respect of property 
i which is claimed on the one hand as the insolvent’s and 
i on the other hand as the stranger's. Therefore the 
Insolvency Court is competent to deal with a question 
arising out of a transfer made more than two years 
before adjudication and alleged to be made to defraud 
or defeat the claims of creditors. There may be ques- 
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tions of title raised, no matter by whom which the 
Court may not deem it expedient or necessary to deter- 
mine and which, on the other hand, the Court may, in 
its discretion, leave to be determined by an ordinary Civil 
Couit. But if a stranger raises a question of title for its 
decision, or submits to an investigation by it of a claim 
of tide prefeired against him, the decision when made 
is binding on him. The Court should ordinarily decline 
to go into questions of title against strangers where the 
receiver claims no higher light than the insolvent him- 
self ; but if the Court, in its discretion, chooses to c'eter- 
mine the question, the decision cannot be said to be bad 
on the ground of want of jurisdiction or to be any the 
less a decision binding beti^een the parties under sub S. 
(2) of S. 4, piovided that it is not in conflict with any 
provision of the Act itself. (Case-law discussed.) 
{Mnketjt ami Guka, //.) Radha Krishna ThaKUR 
z/. Official Receiver. 69 Cal 1135 = I.R. 1932 
Cal 611= 139 I.C. 323 = 36 C.W.N. 492-56 C.L.J. 
446 = A.LR. 1932 Cal. 612. 

[r.l5L. 294 (300. 301); 37 Bom.L R. 478 (480). 
Cons. 38 L.VV. 896 (899). Eel. 142 I,C\ 97 (99).] 
S. 4 — Foivers of Court — Rt^ht of Official Recei- 
ver to assets realised from insolvent. 

Under S. 4 the Insolvency Court has full power to 
decide the question whether the Official Receiver is 
entitled to the assets realised by the decree-holder from 
the insolvent. A.I.R. 1930 Lah. 39, Overr. {ffairi- 
son and Addison, //.) Ol-FICIAL RECEIVER, JULLUN- 
i)ER Lauhu Ram. 14 Lah 724 = 144 IC. 680 = 
I.R. 1933 Lah. 507 = 34 P.L.R. 1076 = A.I.R. 1933 
Lah. 477. 

S, 4 — Powers of Court — Stranger to insolvency 

— Order airecitng payment of mesne profits against, 

S. 4 of the Provincial Insolvency Act which is in terms 
Identical with S. 7 of the Presidency Towns Insolvency 
Act confers plenary powers on the Insolvency Couit to 
deal with claims affecting third parties to the insolvency. 
It may decide any question which it may deem it expedi- 
ent or necessary to decide for the pm pose of doing com- 
plete justice or making a complete distiibution cf proper- 
ty, and in doing so, it has ample power to decide ques- 
tions of title arising between the estate of an insolvent and 
a third party. This jurisdiction is no doubt of a discre- 
tionary character and in cases which involve difficult 
questions of title, the Insolvency Court will be well ad- 
vised in asking the receiver to institute proceedings in 
an ordinary Civil Court. The Court has jurisdiction to 
pass an order for payment to the receiver of mesne 
profits against a third party to the insolvency for the 
period during which he was in possession of property in 
pursuance of a transfer by the insolvent which had been 
set aride under S. 53 of the Provincial Insolvency Act. 
40M. 810; 5l M. 540 ; 52 M. 7l7;44 M. 524; 45 M. 
434 Foil. ;49 M. 762, Ref ; 5l M. 567, Dist. \.Madhavan 
Nair and Jackson, //.) PALANIVELU ODAYAR v. 
Ofi ICIAL Receiver, Tanjore. 136 IC. 739 = I.R. 
1932 Mad. 211 = 1931 M W.N. 1131 = 34 L.W. 788 = 
A.I.R. 1932 Mad 66 = 61 M.L J. 763. 

Ss. 4 and 53 — Poivers of Court — Transfer 

Wioe than two years prior to adjudication. 

h\eii where the transfer by the insolvent is more than 
ivm j 1 .us prior to the date of adjudication the Insol- 
ent^ ( nuit has jurisdiction to entertain an application 
by tl.i Receiver to set it aside under S. 4, w'he- 

^ tnitto or only voidable. 5l 

All. 550 (F.B.). Foil. {Pakenham Walsh, J.) THE 
Official Uecmvi k, west Godavari, Ellore v. 

= 630 (2) = 

^ 608=A.I.E. 1933 Mad, 

627 = 64 M.L. J. 397. 
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-Ss. 4 and 63 — Powers of Court — Transfer more 


than two years before adjudication. 

\ S. 53 of the Provincial Insolvency Act cannot apply to 
1 tianfers by the insolvent executed more than tw’o years 
' before the adjudication. But irrespective of S. 53, the 
I Insolvency Court has, under S. 4 of the Act, jurisdiction 
' to annul sham and colourable transfers executed by the 
insolvent more than two years before the date of the 
' presentation of the application for adjudication. {Mur- 
phy and Barlee, J JJ KaOJI BaPUJI PANDARKAR v. 
Bawachekar. 1571.0.680=8 R.B. 83 = 37 Bom. 
L.R. 478 = A.I R. 1935 Bom. 316. 

Ss. 4, 53 and 64 — Ptnvers of Court — Transfer 

, more than two years prior to adjudication — Enquiry 
• into. 

; Under S. 4 an Insolvency Court can declare a transfer 
' to be void, even though it was more than two years old 
. on the date of adjudication. (Case-law' reviewed.) 
{Phraser, J. C and Saaduding^ A.J^C.') JAHANWAR 

Sultan 7/. Safdar ali Khan. I.R. 1933 Pesh. 4 
j =1421.0. 97 = A. I.R. 1933 Pesh. 46. 

I Ss. 4 and 63 — Powers of Court — Transfer by 

transferee of insolvent to third party — Order of annul- 
ment obtained by Receiver against first transferee — 
Effect of, as against second transferee. 

Where property has been transferred by the trans- 
feiee of an insolvent to a third party and the receiver 
is awaie of the transfer the dispute is reality between the 
leceiver on the one hand and the subsequent transferee 
on the other and not between the leceiver, and the first 
transferee who has no longer got any inteiest in the pro- 
perty left. In order to start a proceeding under S. 4 the 
application should therefore be by the receiver again-it 
the person w'ho is now’ claiming tide to the properly and 
an adjudication by the Court on such dispute would be 
final and would bar a second suit and would be binding 
on the parties to the proceeding. But if the receiver 
: chooses to pioceetl under S. 4 against the first transferee 
who has no ir.teiest left in the property and obtains an 
order against him either ex parte or after contest, he 
cannot use that order as a final adjudication of the 
matter in dispute as against tlie real claimant of the 
title {Suliurnari, C. J. and Rennet, /.) AMI K AHMAD 
' V SvED Hasan. 67 All. 900=155 I.C. 684 = 7 R.A. 
976=1936 A.LJ. 573 = 1935 A.W.R. 536 = A.LR. 
1935 All. 671. 

; S. 4— ewers of Court — Transfer by transferee 

j from insolvent— Validity. 

I The jurisdiction conferred under S. 4 on the Insol- 
I vency Court is not limited in any way by S. 53 or S. 54. 
i The Court can declare under S. 4 that certain transfers 
I are invalid and not binding on the Official Receiver. 

' Thus it can declare the later transactions by the trans- 
I ferees from the insolvent as invalid. {Ramesam and 
I Madhavan Nair, //.) PULLAYYA v. OFFICIAL RECEI- 
I VER OF Krishna. 143 1,0. 372=-I. R. 1933 Mad. 
I 289 (2) = 1932 M.W.N. 821 = A.I.E. 1933 Mad. 271. 

S. 4 (3) — Powers cf Court — Sale before adjudi^ 

cation — Extent of interest that can be sold. 

The insolvency Court has no power under S. 4 (3) of 
the Provincial Insolvency Act to order the sale of the 
debtor’s property before adjudication. The section only 
authorizes the Court to decide objections and questions 
raised by third parties, and gives finality to the decisions 
of the Insolvency Court on questions of title. S. 4 (3) 
moreover does not create any extraordinary power of 
sale; it only permits a sale of the saleable interest of the 
insolvent when the Court does not think it necessary of 
expedient to decide questions of title. ( Weston .) Abdul 
Latif V . Ahmad Husain. 1936 A.M.L.J. 77. 
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PEOV. INS. ACT (1920), 8. 4— Remedy under. ' PEOV. INS. ACT (1920), S. 5. 

Remedy under. | and cannot be set aside even under .S. 4. (^Middleton, 

under — Application under S,^\ Saadudditty A./. C.) JADA RAM z/. Fai 

anti right of suit — Remedies alternative. I ZULLAH KhaN, 150 I.C. 308 = 6 R. Pesh. 79 = A I 

Any one aggrieved by an order of Insolvency Court : R. 1934 Pesh. 30. ’ 

may make an objection and invite a decision of that | S. ^-.Scope—If controlled by S. 59. 

Court under S. 4 or he may file a suit, but he cannot I The powers of the Court under S. 4 of the Provincial 
pursue both remedies, and if he obtains a decision of the [ Insolvency Act are not controlled by S. 59 or the Act. 
Insolvency Court under S. 4, a suit by him with regard ! DHUDHCHAND v. Shripad. 158 I 

to the same subject- mattei would be barred. Still le.ss ! C. 990=:-8 R.N- 111 = 18 N.L.J. 14. 
can a person aggrieved by an order of the Insol vence : ^ S. 4- — Scope — Interim receiver — Order author iz- 
Court make an objection to the order in the Insolvency i to enter upon third person's property — If falls 
Couit and get a decision of that Coiiit under S. 4 of the ; f*^der. 

Act and then file a suit on another ground with regard ! An order to an interim receiver to enter upon the pro- 
to the same subject-matter, because .S. 11, C. P. Code, I third person is clearly not one within the scope 

with all its explanations applies to a decision of the In- i {Henderson and K. C. Muter. J/.) BiBHUTl 

solvency Court under S. 4. (Staples. A./.C.) I.alJI zu \ PHUSAN Khan 7* PiRENDRA Nath Roy 168 IC 
Pansidhar, 30 N.L.R. 112 = 147 I.C. 639 = 6 R.N. i 704 = 8 R.C. 210=39 O.W.N. 1167-=A.IR 1935 Cal' 
126 = A.I R. 1933 Nag. 373. : 668. 


S. ^—Remedy under — Suit by insolvent against 

Offi cial Receiver — Maintai nabi It ty . 

A stranger who claims the property taken possession 
of by the Official Receiver both against him and the in- 
solvent can institute a suit to establish his right indenen- 
dently of S. 4 of the Provincial Insolvency Act. Put 
the insolvent himself is amenable, so far as the question 
of title to the property or itr. liability to be sold is con- 
cerned, only to the juiisdiction of the Insolvency Court, 
He cannot invoke the aid of the ('irdinary Courts to 
establish his right against the Official Receiver, e.g , for 
a detlaration that he is an ‘agriculturist* as defined in 
the Punjab Alienation of Land Act and that certain 
lands of his are not saleable, i Jai Laly J.) KaM 
Chani) V. Ahmad Yar. I.R. 1933 Lah. 34 = 1401. 
O. 808 = 34 P.L.R. 31 = A.I R. 1933 Lah 66. 

Retrospective eflfect. 

S. 4 — Retorspective t If cct . 

The provisions of S. 4 contain mere alterations in 
proceduie and have therefore letrospective effect. The 
In.solvency Court can decide as to the validity of a gift 
made before the Act. (Subhedar, A J,C.) KaMRATAN 
SiNPH 7/. Mari 28 N.L.R. 89 = I.R. 1932 Nag. 91 
= 139 I.C. 288 = A.I.R. 1932 Nag. 109. 

Scope of. 

S* 4 Scope of — Attachment order passed by 
Court — Claim contesting validity — Time limit. 

Where a house was attached under an order of the 
Couit and the objector was not challenging the act of 
the receiver l)ut the order of attachment pa.vsed ex patte. 

Heldy that the attachment was not an act or decision 
of the receiver within the meaning of S. 68 but was a 
claim put forward by a stranger to the insolvency pro- 
ceedings setting his own independent title and it fell 
within the scope of S. 4. It was therefore open to the 
Court to enquire into the question of title and adjudi- 
cate upon the rights of the objector even though the 
claim was made 21 days after the attachment. (Sttlai^ 
man and Young. //.) NaTHU RaM v. MaOaN 
Gopal. I.R. 1932 All. 242= 136 I C. 791 = 1932 A. 
L.J. 391 = A.I.R. 1932 All. 408. 

[Expl. 1934 R. 97.] 

S. 4 — Scope of — Consideration passing before 

Sub- Registrar — Prinia facie presumption. 

Where consideration has passed before the Sub- 
Registrar, the presumption is that the transaction was 
intended to be operative until and unless that presump- 
tion is displaced by cogent evidence. The mere fact that 
the insolvent was a relation of the vendees or that the 
tansaction took place when the vendor was on the eve of 
insolvency are not sufficient to rebut this presumption. 
The transaction in such a case is neither bogus nor sham 


Separate suit. 

! Ss. 4 and 68 — Separate suit— Insolvency of 

; Hindu son — Sale of insolvent's in joint family property 
— Suit by father for mere declaration of title — Mam- 
, tainability—No decision by Insolvency Court — Hfjfect of. 
On the insolvency of a Hindu son, the Official Recei- 
ver sold his interest in certain property of the joint fanii- 
j ly. The insolvent’s father thereupon ‘<ued for a dcclara- 
i tion that the property belonged to him exclusively and 
j that his son, the insolvent, had no interest in it. He did 
’ not however seek to set aside the sale by the Receiver or 
; pray for possession. There wras no decision at all by 
j the Insolvency Act either under S. 4 or by w’ay of appeal 
' fiom the receiver’s sale under S. 68 of the Provincial 
j Insolvency Act. 

Htld. that the suit for a mere declaration was main- 
! tainable, and the Official Receiver’s sale was only a 
piivate sale. {Pakenham IValsh and Varadachartar. 

; JJ .) Vkerappa Che'itiar 7^. Vkli.achami Chet- 
IIAR. 159 I C. 512 = 8 R.M. 511 (2) = 41 L.W. 701 
; =1935 M.W.N. 197 = A.I.R. 1935 Mad. 297=68 M. 
L J. 229. 

, S. ^(Z)— Separate suit — Limitation — Order for 

i sale of insolvent's interest — Question of title left open — 
Suit by third party for declaration of his Utle—Limita- 
; tion Act. Art, 13 — Applicability. 

Where subsequent to the older of an Insolvency Court 
i under sub-S. 3 of S. 4 of the Piovincial Insolvency Act 
j for sale of the interest of the insolvent in certain pro- 
I perties, leaving question of title to be decided by a com- 
i petent Civil Court, the plaintitf’s suit for a declaration of 
I his title to those properties though brought after one 
! year from the date of that order is not barred by Art. 

' 13 of the limitation Act. (Pearson and Alalliky JJ,) 
Abdul Majid v, Abdul Haq. 36 C.W.N. 621 = 143 
1.0. 476 = 1 R. 1933 Cal. 434 = A IR. 1933 Cal. 263. 
S. 5 — Amendment of petition — Power of Court. 

See C, p. Code, o. 6, R. 17— Insolvency Proceed- 
ings. 67 M.L J. 924. 

S. 5 — Inherent jurisdiction to pass protection 

order — Application for adjudication pending. 

Theie is no ^inherent jurisdiction for the Insolvency 
Court under S. 5 to pass a protection order or an order 
protecting the alleged insolventifrom arrest and imprison- 
ment in execution of a money decree apart from provi- 
sions of Ss. 23 and 31. Pending an application for ad- 
judication, warrant for arrest of the alleged insolvent 
was issued in execution of a money decree; but actual 
arrest was not effected. He applied to the Insolvency 
Court for an order of protection, 

Heldy that neither S. 23 nor S. 3l applied to the case 
and that the Court had no inherent jurisdiction to pass 
the protection order under S, 5. (Jai Laly J) GhulaM 
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Sarwar V. GURU PlARA. 6 B.L. 617 = 148 I.O. 976 
=A.I.R 1934 Lah. 113(2). 

S. 5 — Power to catry out its orders. 

Under S. 5 of the Provincial Insolvency Act, the in- 
solvency Court has the general powers under the C. P. 
Code, and has power to carry out its own orders. 
(Gruer 1. /, C.) DhUDHCHAND v. SHRIPAD. 158 
I.C. 990-8 R.N. 111 = 18 N.L.J. 14. 

— — — — S. 5 — Power to order restitution, 

Hy virtue of S. 5 of the Provincial Insolvency Act, the 
Insolvency Court has all the powers of a Civil Court. 
{Sulatman.CJ and Iqbal Ahmad, J.) PaNNALAL 
SHAM Pal V. Abdullah Usman. I. R. 1933 All. 
230= 143 I.O. 330 = 1932 A L J. 1096- A I.R. 1933 
All. 117. 

S. 6 — Pozver to tevierv ex parte.fj/iA’A-. 

In cases relating to insolvency tried by mofussil Courts, 
they have by virtue of S. 5, the same p<>wers as they 
have got under the C.P.Code governing their powers and 
procedure in their original civil juiinliction. They have 
therefore, the power of review under O 47, R. 1, C. P. 
Code, and the right to set aside orders passed ex parte 
under O. 9. 5l M. I.. J. bO, Foil. {Anantaknshna 
Avvar, /.) AYYASWAMI CHEITI Z/. OFFICIAL RECEI- 
VER, COIMBATORE. 13510. 760 — I.R. 1932 Mad. 
222 = 34 L.W. 736 = 1931 M.W.N. 924 = A.I.R. 1932 
Mad. 63 = 61 M^L.J. 719. 

S. 5 — Poufcr to set aside its ex parte order. 

An Insolvency. Court can always undo the injustice 
likely to result from its ex parte ordei when no innocent 
third person had acquired any rights. Chand ami 

Azha Haidar, JJ^ ISHARDAS z/ MT- FATIMA IJlBI. 

16 Lah 698 = 163 IC 993 = 7 R.L 489 = 36 P.L.E. 
499 = A.IR. 1934 Lah. 468 

— S. 6 — Kevteiu — Sufficient cause — Bona fide 
mistake of Official Receiver. 

The general body of creditors should not be allowed 
to suffer by the bona fide mistake of the Official Receiver 
in allowing an order of discharge to be passed ex parte. 
Tha. is a sufficient cause for the Court to review or set 
aside the order. (Anantakiifhna Ayyar, /.) AYYASAMI 

CHETTi Official Receiver, Coimbatore 136 
I.C. 760 = I.B. 1932 Mad. 222 = 34 L.W 736 = 1931 
M.W N. 924=-A.I.R 1932 Mad. 63 = 61 M L J. 719. 

S. 5 (1) — Revteiv — Sufiictent cause — Refusal to 

consider application on the merits. 

Where an application for restoration of a case dis- 
missed for default was not considered on the merits 
because there had been a compromise there was an 
error patent on the face of the record and the Court can 
correct it. {Bose, A. J. C.) RaDHAVALLABH v. 
\WACHIT. 28 N.L.R. 295 = 141 I.C. 48 = I.R. 1933 
Nag. 21= A.I.R. 1933 Nag. 39. 

S. 6 — Act of insolvency — Alienations in favour 

< f creditors some of whom are relatives. 

Wher^^ all the alienations are the result of pressure 
m the part of the creditors, they cannot be said to be 
voluntary and the fact that some of these creditors are 
relative^ does not affect the question. {Addison and 
Dm Mohammad, JJ.) RAM CHAND ISHARDAS v. 

' iiANCHAL tsiNdH. A I.B. 1936 Lah. 278. 

S. 3— Act of insolvency — Alienation leaving 

i}hoi''h li^cts to pay debts. 

Wb.eic even after the alienation of his certain proper- 
ties th.f ii'.Tuuning assets of a debtor still exceed the total 
value ot ihe debt'', the debtor cannot l:>e declared an 
insolvent on the ground that he is unable to pay his debts 
and the alienations elfected by him cannot amount to 
acts of insolvency. {Broadway, /,) MUNI LaL v, 
HIRA LAL. 160 I.C. 651 = 7 R.L 2 (2) = A.I.R. 1933 
Lah. 682 


PBOV. INS. ACT (1920). S. 6. 

S. 6 — Act of insolvency — Concealment. 

Concealing property to defeat creditors is not an act 
of insolvency. {Addison, /.) HaRBANS LAL v. BuTE 

Khan. 6 IB (Lah.) 251 (2)=146 I.C. 628 (1)=34 
P.L.B. 987=A.I.B. 1933 Lah. 726 (1). 

Sfi. 6 and 64 — Act of insolvency — Fraudulent 

preference— What is. Su Provincial Insolvency 
ACT, SS. 54 AND 6. 16 Pat.L.T. 461=A.I.E. 1934 
Pat 626. 

S. 6 — Act of insolvency — Ineffective alienation. 

If an alienation by a debtor is ineffective by reason of 
his incompetency to validly deal with the property, the 
ineffective alienation is not a sufficient ground for ad- 
judicating him an insolvent. {Abdul Rashid, y.) KiDAR 

Nath v. Mahomed Ibrahim. 6 R.L. 820 (2)=160 
I.C. 74 = 35 P.L.B. 622 = A.I.B. 1934 Lah. 394. 

Ss. 6 and 7 — Act of insolvency — Sale in favour 

of Wife for dinvef debt — Petition by creditor — Ad/udiia- 
it on, when justified. 

No order of adjudication could be passed in the 
absence of a finding that the debtor committed an act 
of insolvency. Where a creditor presented an applica- 
tion for the adjudication of his debtor on the latter 
executing a sale deed in favour of his w'ife in lieu of her 
dower debt and the lower Court adjudicated the debtor 
as insolvent remaking that “Transfer of one’s tangible 
property to wife in lieu of dow'er is always suspect”.^ 
Held that the order of adjudication w'as not justified 
in the absence of a definite finding that the sale in ques- 
tion amounted to a fraudulent preference. {Niamatui- 
lah,/.) Mahomed Yar Khan Puran Prasad. 
1571.0. 47=8 B.A. 96=1936 A.L.J. 487 = 1936 A. 
W.B. 605 = A.I.R. 1935 All 416. 

0 — Act of insolvency — Transfer of protected 

interest. 

S. 18 of the Punjab Colonization of Government 
Lands Act protects interests in colony land from attach- 
ment and sale by a Civil Court or in insolvency proceed- 
ings. As these interests are thus protected rrom the 
creditors their transfer by the debtor cannot be said to 
have been made with the intention of defeating or 
delaying his creditors, and therefore cannot amount to 
an act of insolvency. {Hilton., /.) MaNAK ChaND 
Ralia Ram v. Lakshmi Das. 6 R L. 602 (1) = 148 
I.C. 832=A.I.R. 1934 Lah. 607. 

Ss. 6 and 9 — Ad of insolvency- limitation — 

Starting point— Arrest in execution of decree. ^ 

The act of insolvency of a person commencing in his 
being arrested and imprisoned in execution of a decree 
continues throughout the period during which he re- 
mains in pri'.on. {Bhide, /.) KaRAM v. JhaNDA 

Mal. I.R. 1931 Lah. 384 = 131 I.C. 112 = 32 P.L.R. 
51 = A.I.R. 1931 Lah. 112. 

-S. 6 (h) — Act of insolvency — Partition by father 


of jcint family property— Mo provision for debts. 

A partition by a father of the joint family property 
without making adequate provision for the .settlement 
of his debts may amount to a transfer of property with 
intent to delay and defeat creditors and so constitute an 
act of insolvency. The fact that the partition is effected 
by an arbitrator does not justify any conclusion on the 
point one way or another. {Coldstream, J.) WaSDEO 
z/, Haider HasaN. 161 I.C. 978 = 8 R.L. 837=37 
P.L.R. 297= A.I.R. 1936 Lah. 336. 

S. 6 (b) — Fradident transaction — Intent to 


defect or delay creditors— Proof of. 

A mere transfer of property in fovour of a relation 
would not per se amount to an intention to defeat or 
delay creditors even if it affects a substantial portion of 
the debtor’s estate, in the absence of proof that the 
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debtor owes a large sum of money and that he is finan- 
dally embarrassed and is therefore likely to take the 
.property out of the reach of his creditors, {^Mir Ahmad ^ 
A,y,C.) Ganga Dhar V, Sher Khan. 159 l.o. 
629-8 R P. 85 = A.I.R. 1935 Pesh. 168. ' 

S. 6 (b) — Fraudulent transaction — Intention to 

defeat creditors as whole, necessary. 

A mere finding that the effect of a transfer would be 
to defeat one creditor is really quite immaterial. The 
transfer has got to be made with intent to defeat the 
creditors as a whole. {^Baguley and Mackney, //.) KO 
Po YiNz^. Daw Hnin Thet. 163 I.C. 146 (2) =7 
R.R. 197 (2)=A.I.R. 1934 Rang. 242. 

— •""•3. 6 Cb) — Fraudulent transaction — Onus. 

In an insolvency proceedings started by the cre'iitor, 
the burden of proving that a mortgage effected by the 
debtor is fraudulent or without consideration undoubted- 
ly lies upon the creditor. {Ba^uley and Mackney. //.) 
Ko Po Yin V. Daw IInin Thet. 153 1.0. 146 (2)= 
7 R.R. 197 (2)=A I.R. 1934 Rang. 242. 

“3. 6 (dj — Act of insolvency — Avoidance of single 
execution. 

Avoidance of service in connection with one particular 
execution proceeding is not an act of insolvency. 
(Afosely and Dunkley, //.) MyUNG NYUN Tin v. 
Saw En Hoke. 168 I.O. 610 = 8 R.R. 191=A.I.R. 
1936 Rang. 281. 

S. 6 (d ) — Act of insolvency — Intention to defeat 

creditors as a whole, necessary. 

Under S. b {d) of the Act, it is an essential feature of 
an act of insolvency that the act should be done with 
intent to defeat or delay the creditors generally of the 
debtor. It is not enough to allege or to prove that the 
act was done with intent to defeat or delay any particular 
creditor. An attempt by a debtor to deprive any one 
creditor of the fruits of a decree against him is not an 
act of insolvency, ( Mosel y and Dunhley, //.) MaUNG 
Myun Tin v. Saw Eu Hoke. 168 I.O. 610 = 8 R R. 
191=A.I.R 1935 Rang. 281. 

*■ "" S. 6 (d) — Intention to defeat creditors — Infers 
ence. 

If the debtors, who have been carring on at one time 
a fairly extensive business, close their place of business 
and leave the locality in an unaccountable manner and 
take residence within the territories of a Native State, 
there is a clear indication of an intention to defeat or 
delay creditors within the meaning of S. 6 (</) of the 
Provincial Insolvency Act. (^Agha Haider, /.) MUNl 
Lal V, The Bari Doab Bank, ltd. of Hoshiar* 
PUR. 1611.0. 151 = 8 B.L. 676-37 P.L.R 776 = A. 
I.R. 1936 Lab 176. 

— — S. 6 (d) (ill) — Applicability — Warrant issued — 
Judgment debtor concealing himself. 

Where it was alleged that a warrant for the arreH of 
the judgment-debtor had been issued and that the debtor 
was concealing himself in order to avoid arrest. 

Held, that the case fell within S. 6(/f)(iii). (/af Lal, 
/.) Ram Labhaya Mal Devi Ditta Mal v, 
Chanchal Singh Jaswant Singh. I.R. 1931 Lab 
802 = 133 1.0. 626 = A.I.R. 1932 Lab. 28. 

— — *3. 6 (e) — Act of tmolvency — Dismissal of debtor's 
petition. 

The presentation of the petition of insolvency by the I 
debtor is in itself an act of insolvency. It does not cease 
to be so even if the petition is dismissed and any creditor 
may present an insolvency petition against a debtor 
founded on this act of insolvency. But it must be done 
within three months of the date on which the debtor 
presented his petition. {^M it ter and M.C.Ghose, //.) 
■Kanai Lal Nandy v, Tinkari De. 6 I.R. (Oal.) I 


PROV. INSOLV. AOT (1920), S. 6. 

111 = 146 1.0. 429 =37 O.W.N. 535=67 O.L J. 148 = 
A.I.R. 1933 Oal. 664. 

S. 6 (e) — Construction — Decree "for the payment 

of money*' — Mortgage decree for sale. 

The expression “decree of any Court for the payment 
of money’* in Cl. (0 6 of the Provincial Insolvency 

Act must be construed to have the same meaning as in 
Cl. (A). It means a decree personally against the person 
concerned. It does not include a decree for sale on a 
mortgage. {Thomas, /.) Baij NaTH v, GajadhaR 
Prasad. 11 Luck. 61 = 164 I.O. 908 = 7 R.O. 621= 
1935 O.W.N. 374 = A.I.R. 1935 Oudb 406. 

— S. 6 (g) — Act of insolvency — Mere declaration of 
inability to pay debts, if enough, 

A mere declaration that a person is unable to pay his 
debts may not by itself amount to an act of insolvency 
but coupled with the context and the surrounding cir- 
cumstances it may amount to such an act. The test is , 
the effect which the declaration would produce on the 
minds of the creditors in view of all the circumstances. 
{6hide,J,) BaNARSI DAS KaPUR CHAND z/. MaMAN 
Chand Radha Kish an. I.R. 1933 Lab. 69=141 1, 
0. 62=34 P.L.R. 43=A.I.R. 1933 Lab. 113. 

■ " S. 6 (g) — Mere suspension of payment — Not an 
act of insolvency. See A.I.R. 1931 Rang. 317. 

S. 6 (g) — Mere suspension of payment — Not per 

se an act of insolvency, 

A debtor does not commit an act of insolvency merely 
by suspending payment of his debts ; under S. 6 {g') he 
commits an act of insolvency only “if he gives notice 
to any of his creditors that be has suspended payment or 
that he is about to suspend payment of his debts'* due 
to his creditors generally and the time, place and parti- 
culars of the notice should be accurately described, 11 
Rang. 95, Ref. {Page, C,J. and Sen, J ) MURUGAPPA 
Chettyarz^. Galliara. 12 Rang. 150 = 1611.0. 
190 = 7 R.R. 46= A.I.R. 1931 Rang. 87. 

[F. 13 R. 686 (688).] 

• S. 6(1) (g) — Notice under — Writing — Necessity, 

The notice required by S. 6 (1) (;f) need not be in 
writing. (Bhide,/.) BaNARSI DaS KapuR CHAND 
V. Maman Chand Radha Kishan. I.R. 1933 Lab. 
69 = 1411.0.62=34 P.LR. 43 -A.I.R. 1933 Lab. 
113. 

— S. 6 (g) — Suspension of payment — Communtca* 
tions if amount to — Construction, 

A declaration of his inability to pay his debts may be 
made by a debtor to one or more of his creditors in 
terms and under circumstances which do not suggest that 
he means to stop payment of his debts as they fall due. 
Such a declaration may be couched in language which 
clearly implies that the debtor means to pay nobody in 
full and to place his assets at the disposal of his creditors. 
But there should be a definite intimation to the creditors 
that the debtor intends to suspend the payment of all his 
debts. Where in response to a letter by one of the 
creditors, the debtor mentioned his inability to pay and 
^ugg^sted that money might be raised on some shares 
pledged with the creditor in order to meet the claims 
of the pressing creditors only and the debtor further 
expressed his v\illingness to a scheme of creating a trust 
for the liquidation of his debts. 

Held, that there was no act of insolvency so as to 
I support an insolvency petition, {jai IM and Bhide, 

' y/.) Har Kishanlal V. People’s Bank of 
Northern India, Ltd 14 Lab. 117= I.R. 1932 
Lab. 701 = 140 1.0. 275 = 33 P.L.R. 992 = A.I.R. 1932 
Lab. 643 (2). 

— 'S. 6 (g) — Suspension of payment — Facts to be 

proved. 

In order to bring a case within S. 6 (^) of the Pro- 
vincial Insolvency Act, it is necessary to establish that 
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the debtor is not merely refusing to pay particular cre- 
ditors, bat that he has declined to pay any creditor or 
deal with any individual creditor or with his creditors as 
a body. {Woriand Aganvala^ J/.) HaRDAYAN DaSS 
TOHAK Mall v. Jaoarnatk Marwari. 162 I.C. 
666 = 7 B.P. 227- 15 PatL.T. 461 = A.I.E. 1934 Pat. 
526. 

S. 6 (g ) — Suspension of pay me tit'- False denial 

of debt due to one of creditors— If amounts to. 

Notice of suspension of payment means a declaration 
by the debtor that he does not intend to pay any of his 
debts, not that he does not intend to pay the debt of one 
particular creditor. Furthermore, the indebtedness must 
be admitted, and the notice must be a specific and deli- 
berate aot on the part of the debtor from which his 
inability or refusal to pay his debts ^generally can be 
plainly inferred,- A false denial of the debt due to one 
particular creditor is not, and cannot be construed as a 
notice of suspension of pa^ynient of debts generally. A. 

1 R. 1933 Rang. 41, Ref. , {Mosel y and Funklty, //.) : 
Ma NGWE Sint z/. KopO IIla. 159 I.C. 749 = 8 B. ( 
B. 279= A I R. 1936 Bang. 340. i 

-S. 6 (g) — Suspension of payment — Notice of — 1 

Offer to pay fraction of debt only on condition of full ' 

discharge, . , . . , . ■ 

The debtors who had become involved in debts sold : 
their property in order to meet their creditors and offered | 
to make a rateable distribution among their unsecured | 
creditors of the balance of the sale proceeds after satis- ! 
fying a mortgage debt charged on the property. The] 
intimation given to one creditor was to the effect that \ 
they would not pay anything to him unless he agreed ; 
to accept in full settlement, the small amount which they 
offered. 

//eid, that the intimation in question amounted to a 
notice that the debtors had .suspended or were about to 
suspend payment of their debts and that it amounted to 
an act of insolvency within the meaning of S. 6 (g) of 
the Provincial Insolvency Act. { Beasley ^ C. J. and 
Cornish^ /.) VeerakhaHMAM v. JaGannapha* 
CHARYULU. 168 I.C. 966 = 8 B.M, 392 = 42 L.W. 
427-1935 M.WN. 661 = A.I.B. 1936 Mad. 689 (2) 
«69 M il. J. 184. 

S. 6 (g) — Suspension of payment — Offer to trans | 

fer property. 

Where a debtor had collected his creditors and told 
them that if they did not want him to sell the property j 
and pay them individually, they could take over the ' 
property and realize their debts by selling it themselves. 

Held^ that this did not amount to a notice to suspend 
payment within the meaning of Cl. (^), S. 6. In re 
Walsh, 52 L.T. 694 ; A.I.K. 1928 Mad. 393 and A.I.k. 
1927 All. 266, Kef. (Da/ip Singh, /.) LADHA 
Ram V LURIND CHAND LaCHMAN DaS. I.R. 1933 
Lab. 4*33 = 144 I.C. 276 - 34 P.L.B. 682 = A.I.R, 1933 
Lah. 319. 

S. 6 (g ) — Suspension of payment — Requisites, 

What is required under S. 6 (g) is that a communica- 
tion proceeding from the debtor made seriously, should 
give tlie creditors or any of the creditors to understand 
liom the Mate of circumstances as disclosed at the time 
th;.i the debtor has suspended or that he is about to 
Mi^peiul payment. Clough v. Samuel, (1905) A.C. 442, 
Fell {Page, CJ and Sen, J.) MaUNG SeIN NYUN 
V. Dawson Lank, Ini). 136 I.O. 666 = rB. 1932 
Bang 64 AJ R. 1931 Rang. 317. 

S. G(g ; — Suspension of payment — Temporary 

stoppage. 

A suspension (onnotesa temporary stoppage; soil 
cannot be said that a mere temporary suspension of 


I PBOV. INSOLV. ACT (1929), S. 7. 

I payment till the debtors are able to sell or mortgage 
their property cannot amount to an act of insolvency. 
Crook \ . Alorley, (1891) A, C. 3l6, Rel, (Shide, Jf) 
BanaRSi Das Kapur Chand v, Maman Grand 
Radha Kishan. I.B. 1933 Lah. 69= 141 I.C. 62 = 
34 P.L.B. 43=A.I.B. 1933 Lah. 113. 

s. 6 rg) — Suspension of payment — What avioiuds 

to — Test. 

Principles to be applied in determining whether debt- 
or’s statement amounts to suspension of payment are 
as follows: The first is that a mere statemen t by a 
debtor that be is unable to pay his debts however in- 
solvent he may be is not necessarily a notice within the 
meaning of the Act that he is suspending or about to 
suspend payment. The second principle is that one has 
to ascertain what the words used by the debtor w'ould 
rea.sonably and ordinarily mean to the mind of a credi- 
tor. The third is that in constiuing the statement of 
the debtor it has to be seen whether he has clearly 
indicated that not only is he not going to pay a particu- 
lar creditor but that he intends to deal with his credi- 
tors collectively. It may lie added that although no 
written notice of such suspension is necessary, yet it 
must Ije in a sense formal and must not merely be the 
result of a casual conversation. Appellants offered- 
such cash as was in their possession and security for the 
remainder of their debt. On this the District Judge 
concluded that there was an admission of the appellant 
that they were giving notice of either suspension or 
intended suspension of payment and that it was sufficient 
to bring the case w'ithin S. 6 {g). 

Held, applying the above principles, that the statement 
in question could not be treater] as a notice of suspension 
and that the admission of the debtor by itself was not 
sufficient to bring it within the meaning of Cl. (^) of 
S. 6. {Wort, A. C, J, and Kulivant Sahay, /.) 

LAKHi Prasad Singhania v, Ugrah Misr. is 
Pat. 78 = 148 I.C. 39 = 6 B.P. 434 = 14 Pat L.T. 691 
A.I.B. 1933 Pat. 461. 

[R. 15 P.L.T. 461 (462).] 

S. 6 (g ) — Suspension of payment — What con^ 

stitutes. 

In order to constitute suspension of payment as an 
act of insolvency the debtor must give notice to a credi- 
tor that he has susptnded payment of his debts. {Addison, 
/.) Harbans I.AI. z/. Bute Khan. 6 I.B. (Lah) 
251(2) = 146 I.C. 628 (1) = 34 P.L.B. 987 = A.IB. 
1933 Lah. 726 (1). 

S. 1 — Adjudication of fiim—E^ect of— Dis- 
charge— Liability of partners for debts incurred prior 
to ad/udication . 

A paitnership has in law no corporate personal exist- 
ence distinct from that of its individual partners and' 
an order passed in the insolvency proceedings against a 
firm is an order passed against each individual partner 
in that firm. So if a firm is adjudicated, both the joint 
and separate creditors should prove their claims. If the 
insolvent firm was subsequently discharged, a partner of' 
that firm is not liable ft r a separate debt incurred prior 
to the adjudication of the firm. {Wild, /. C, and Rup 
Chand, A, J, C) Herkji JiVRAJ v ValaBRAM 
MULJI. 25 S.L B. 422= I.R. 1932 Sind 66= 136 I. 
C. 815 = A.I.B. 1932 Sind 39. 

S.7 — Debts of deceased — Adjudication of legal 

representative — Personal decree necessary for. 

Bankruptcy is essentially a proceeding in personam, 
and only the personal debts due by the insolvent can be 
proved therein. Until there is a personal decree under 
S. 52, C. r. Code, a decree against a person as the legal 
representative of another docs not make him liable to 
adjudication under the Provincial Insolvency Act, Hence 
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though the legal representative of a deceased person is 
liable for ^ the debts of the deceased to the extent to 
which property of the deceased has come into bis 
hands, but before any such liability can be proved in 
the insolvency of such legal representative, it must first 
be crystallised into a personal liability in accordance 
with the proper procedure, vshich is laid down in S. 52, 
C. P. Code. A. 1. R. 1927 Mad. 922, Rel. on. (^Mya Bu 
a7td Dunkley,JJ.) P. A. A. CHEITYAR Firm v, 
T. R. M. Chettyar Firm. 12 Bang. 602 = 162 I.O. 
668 = 7 B.R. 167 = A.I.R. 1934 Rang. 162. 

S. 7 — Hindu son — Debts of father — Adjudica- 

tton for — Liability to. 

The son of a Hindu father who died after incurring 
debts upon promissory notes, apart from some special 
circumstances which would make him personally liable 
for the family debt cannot be adjudged insolvent on 
account of liis liability as a member of the family to 
pay the^e debts out of the family properties. 50 Mad. 
981- 53 M.L.J. 403, P'oll. {JCrtshnan Pandalai, J.') 
PURNAYYA 2^. RaSAVA KOTAYYA. 136 I.C. 31 =I R. 
1932 Mad. 63=34 L.W. 761 = A.I.R. 1931 Mad. 788 
= 61 M.L.J. 618. 

S. 7 — Joint debtors — Single petition by creditot — 

Maintainability, 

Wheie a creditor presented a petition for adjudicat- 
ing three persons as insolvents and his case was that 
they had incurred a joint liability and had committed 
certain acts of insolvency. 

Held^ that a single petition for the adjudication of 
the joint debtors was sustainable. (Case-law reviewed.) 
{Johnstone, J,) RAM KrjSHAN 7>. ILAM DlN. I.B. 
1931 Lah. 351 (1) = 130 I.C. 783 (1) = A.I B. 1931 
Lah. 384. 

Ss. 7 and 9 — Bight to apply under — Mortgagee 

decreeJiolder. j 

A mortgagee who has obtained a decree on the basis i 
of his mortgage, on the pioperty of the judgment deb- i 
tor, does not cease to be a secured creditor and is not ; 
thereby precluded from making an application under Ss. | 
7 and 9. {Mukent and Bennet, JJ,) SarBHU Lal t/. i 
MahkShDas. I.R. 1931 All. 189 = 129 1.0.667=1 
1931 A.L.J. 102= A.I R, 1931 All. 224, [ 

■■ ■ S. 7 — Petition including minors — Procedure — | 
Amendmtnt, 

A petition was piesented for the adjudication of two 
majors, four minors and two widows as insolvents. The | 
same having been dismissed on the ground that it W'as 
wrongly framed the petitioner appealed and impleaded 
the two majors and one widow only. The petitioner 
alleged that those three persons incuried a joint liability 
and alleged certain acts of insolvency on their part. 

Held, that the proper procedure for the lower Couit 
was to allow the petitioner to amend his petition by 
striking out the names of unnecessary persons, {John- 
stone, J.) Ram Krishan v. Ilam Din. LR. 1931 
Lah. 361(1)= 130 I.O. 783 (1)= A.I.R, 1931 Lah. 
384. 

■ S. 9 (1) {q,)— C reditor's petition — Adjudication 
on act not alleged tn — Legality, 

A person cannot be adjudicated as an insolvent at the 
instance of his creditor on an act of insolvency not 
relied on in the petition against him. The fact that a 
warrant of arrest has been issued against the debtor 
during the insolvency proceedings docs not justify the 
Court to take rote of it and make it the basis for an 
order of adjudication. {Mir Ahmad, //. /. C.) GaNGA 

Dhar V Sher Khan. 169 1 0. 629 = 8 B. Pesh. 86 
= A.I.B. 1936Pcsh. 168. 

— S. 9 — Creditor's petition— Amendment after 
three months of acts of insolvencj— If can be allowed. 


PROV. INSOLV. ACT (1920), S. 9. 

See C. P. CODE, O. 6, R. 17— INSOLVENCY PROCEED- 
INGS. 67 M.L.J. 924. 

S. 9 — Creditor's petition — Amendment after 

period of limitation — Permissibility. 

An insolvency petition was grounded on the sale by 
the debtor in favour of his wife which was alleged tc be 
nominal and collusive. Leave to insert a paragraph in 
the petition was prayed for, that even if the Court 
should hold that the debts referred to in the sale deed 
are true, the transfer was nevertheless a fraudulent pre- 
ference void as against the receiver. 

Held, that the amendment was permissible even 
though the amendment was asked for after the expiry 
of the period of limitation prescribed for the main pro- 
I ceeding. {Lakshmana Rao, J,) BalAKRISHNALAL 
JANKIPRASAD HYATH KHAN SAHEB. I.R. 1933 
Mad. 369 (1)=144 I.C. 44=A.I.R. 1933 Mad. 608. 

S. 9 — Creditor's petition-- Assets of insolvent — 

Onus, 

A Court commits an error in placing the onus on the 
creditors in an insolvency proceeding of proving that 
certain occupancy holdings are not capable of being sold 
and that, therefore, they should not be included in the 
insolvent’s assets. {Broadway, J,) MDNl LaL v, HlRA 
Lal. 160 I.C 661 = 7 R.L. 2 (2) = A.I.R. 1933 Lah. 
682. 

— — S. 9 — Creditor'^ petition — Denial of debt — Duty 
of Court, 

On an application filed by a creditor for adjudging a 
I person as an insolvent, if the latter denies the debt 
alleged by the creditor to be due to him, the Insolvency 
Court is bound to make an enquiry into the existence of 
the debt and come to a finding on the point. {Tek 
Chand, /.) GURDIT SiNGH v, MOWAZ. I.B. 1932 
Lah. 662(1). 

— S. 9— Creditor's petition — Excusing delay — 
Applicability of S, 5, Limitation Act, 

The provisions of S. 5 of the Limitation Act cannot 
be applied to the case of a creditor’s petition under S. 
9 of the Provincial Insolvency Act because such a peti- 
tion is not an application within the meaning of S. 78 
of that Act. Distinction between petition and applica- 
tion pointed out. (Reilly and Anantakrishna Ayyar, JJ,') 
Gangjee Pramjee & Co. zf, O, L. K. K. N. Firm, 
COLOM BO. 66 Mad. 766 = I.B. 1932 Mad. 440 = 137 

I. 0.740 = 1932 M.W.N. 204 = 36 L.W. 644 = A.I.B. 
1932 Mad. 362 = 63 M.L.J. 152. 

[D. 1934 N 171 (172). B. 1933 M.W.N. 1049 
(1053).] 

- S. 9 — Creditor s petition — Excusing delay — Ap' 

pliiahihty of S, 5, Limitation Act. 

The provisions of S. 5 of the Limitation Act cannot 
be applied to a petition to amend an insolvency petition 
because it is not an application within the meaning of 
S. 78 of the Provincial Insolvency Act. {Cornish, /.) 
Vaithianatha AIYAR V, Vaithianatha Aiyar. 
34 L.W. 799 = 136 I.C. 613 = I.R. 1932 Mad. 181 = 
1932 M.W.N. 164 = A. I.R. 1932 Mad. 112=61 M.L. 

J. 644. 

[F. 55 M. 766 (775, 784).] 

Q^Creditors petition-^F raud — Presumption. 
Where a mortgage transaction is effected between the 
debtor and his own son*in-law at a time w'hen the debtor 
is involved heavily in debt and within 3 months of the 
application for his being declared an insolvent, the pre- 
sumption that the mortgage was to defraud his creditors 
is very naturally raised against him. {Abdur Qadir J.) 
Amir Chand v. Official receiver, Mianwall. 
134 10. 1108 = I.R. 1932 Lah. 4 = 32F.L.R. 637 (2) 
» A.I.R. 1931 Lah. 667. 

- S. 9 — Creditor's petition — Petition by one of the 

Partners — Amend ment , 
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A petition by one of the creditor partners of a firm 
cannot be permitted to be amended by the addition as 
party of another creditor partner when the application 
for that purpose is made after the expiry of three 
months since the date of insolvency. And the power of 
the Court to add parties under the incorporated provi- 
sions of the Civil Procedure Code cannot be invoked as 
it is subject to the time- limit prescribed by 8.9 of the 
Provincial Insolvency Act. {Cornish^ /.) VaiTHI 
NATHA AIYAR Z/. VaITHINATHA AIYAR. 34 L.W. 
799-136I.O. 613 = I.B 1932 Mad, 181 = 1932 M.W. 
N. 164 1932 Mad 112 = 61)^. LJ 544. 

■ — *5s. 9 and 24— Creditor's petition — Right to apply 

— Discr lion of Court to decide. See Provincial 
Insolvency act, Ss. 24 and 9. 69 Bom. 161=36 

1236 = A.1.B. 1935 Bom. «0. 

■'■8. 9 (1) — Creditor's petition— Substitution of 

creditor after three months of act of insolvency. See 
Provincial insolvency Acr, s. 16 . 54 All. 72= 

1931 A.L. J. 1089 = A.I.B. 1932 All. 147. 

— 8. 9 — Insolvency — Test, 

There can be no doubt that a man can only be de- 
clared an insolvent if he is not in a position to pay his 
debts and if a debtor owed Rs. 50,000 and his property 
were valued at Rs. 51,000, it cannot be held that he was 
insolvent. {Broadway, /.) MUNI LiAL v. HIRA Lal. 
160 I.O. 651 = 7 R.L. 2 (2) =A.I.R. 1933 Lah 682. 

— S. 9 '1)(1)) — ^'Liquidated sum'^ — IV hat is, 

A sum is “liquidated’' if it can be computed with cer- 
tainty and a debt is “liquidated" if it can be readily 
ascertained on inquiry. A debt shown in insolvency was 
the collection of rents of paddy fields and of its mesne 
profits. It was necessary for the Court to embark on 
an elaborate enquiry in order to a^scertain the net amount 
due. 

Held^ that the debt was not liquidated as referred in 
S.9(l)(^). {Mosel y and Mickney, //,) U Ba TH- 
WIN V, U TUN Tha. 160 1.0. 367 = 8 B.B.. 381 = A. 
I.B. 1935 Bang. 435. 

— — Ss. 9 and 13 — Parties — All creditors^ tf to be 
included. 

Whether there is no obligation on a petition- 
ing creditor to implead other creditors and whether he 
has only to comply with the requirements of Ss. 9 and 
13 (2) neither of which demands the impleading of other 
creditors. {Currte, /) LORIND CHAND PaRMA 

Nand z;. Mahomed Akram Khan. 6 1R(Lali) 
107 = 1451.0. 474 = 34P.L.R. 827 = A.I.B, 1933 Lah. 
642 (2). 

■■■3 9 — Right to apply under — Application by one 
— Partner of a firm — Validity, 

An insolvency petition filed by one of several creditor- 
partner of a firm, notwithstanding that he is described 
in the body of the petition as the m.inaging partner of 
the firm, is not legally sustainable when it is not in the 
firm name or in the names of all its members, nor 
signed by the petitioning partner on behalf of the firm 
or its members. {Cornish, /.) VaITHINATHA AIYAR 
V VAITHINATHA Aivar. 135 10. 613 = I.B. 1932 
Mad. 181 = 1932M WN 164 = 34 LW 799 = A.I.B. 

1932 Mad. 112 = 61 M.L.J.644. 

— Ss 9 and 7 — Right to apply under — Mortgagee 
holder PROVINCIAL INSOLVENCY ACr, 

JSS 7 and 9. 1931 AL.J. 102 = A.I.B. 1931 All. 
224. 

*“ ■■ *3. 9— A’/ ^4/ to apply under — Relationship of 

debtor and creditor', absent. 

Where the pnitioa^*r alleged that the other party wras 
in his service, r^Mlised cercaiu debts from his debtors 
and embezzled the amount realised, and that he had 
taken no steps, civil or criminal, to recover the amount. 


PBOV. INSOLV. AOT (1920). 8. 9. 

Held, that the amount in question was not a ‘debt 
within the meaning of S. 9 and as there was no relation 
of debtor and creditor between the parties, the petition 
was not maintainable {Raza and Btsheshwar Hath, /.) 
Raja Ram v, Chandi Prasad. I.B 1932 Oudh 320 
(2) = 138 I.O. 627(1) = 9 O. W. N. 102 = A.I.B. 1932 
Oudh 107. 

-8. 9 — Starting point — Court auction sale, 

A sale is complete as soon as property is knocked 
down and purchased by somebody; confirmation comes 
later. 

Held, that the act of insolvency is committed as soon 
as the property is sold and the period of three months 
should be calculated from the date of the sale and not 
from its confirmation. {Mitter and M. C, Ghose, //.) 
Kanai Lal Nandy v, Tinkaki De. 6 I.B. (Cal.) 
111 = 14510 429 = 37 C.WN. 535 = 67 O.L J. 148 = 
A.I.B. 1933 Cal. 564. 

——8. 9(1) (c) — Starting point— Date of registered 
deed. 

When a petition is presented alleging that a debtor 
has committed an act of insolvency by deed re^iistered, 
the period of limitation preset ibed by sub-S. (1) {a), S.9 
of the Act runs from the date of its registration and not 
from the date of its execution. {Addis m, Ag C, 
Monroe and Dm Mohammad, J J ) LaKHMiCHAND 
V, Kesho R\m 16 Lah. 735 -168 I.O. 226(2) = 8 
E.L. 202 = A I B 1936 Lah. 566 (F.B.). 

8. 9 (1) (c) — Starting point — Date of registrar 

tion. 

The starting point of limitation for the purpose of 
calculating the three months prescribed byS. 9(1)(0 
is the date of the registration of the deed and not its 
execution. {Staples, A. /. 6'.) KanhayalaL v. 
SadaSHIV Rao. 160 I.O. 834=7 R.N. 26 =17 N.L. 
J. 14= A.I.B. 1934 Nag. 171. 

——8. 9 (l)(b) and (c) — Starting point — Date of 
registration. 

The starting point of limitation for the purposes of 
S. 9 (1) {b) and {c) of the Insolvency Act is the date of 
the registration of the deed of transfer and not the date 
of execution. {A Idison and Din Muhammad, J /.) 
Devi Das v, Moti Ram. 16 Lah. 739 = 158 I.O. 413 
= 8B.L. 246 (2). 

3, 9(l)(c) — Starting point— Date of registra- 
tion of mortgage — Petition, 

An insolvency petition filed by a creditor more than 
' three months after the execution by the debtor of a 
mortgage deed constituting the allegetl act of insolvency 
but within three months of its registration is not barred 
under S 9 (1) (^■). Though, on registration, title relates 
back to the date of execution, no valid transfer can be 
said to take place until the deed of transfer is registered. 
The petition filed within three months of the registration 
is therefore in lime. {Bktie, J,) Kirpa RaM v, 

Sanwala Ram. 158 I.O. 226(1) = A.I.B. 1936 Lah. 
65. 

— 3. 9 (1) {c)— Starting point. 

Period of three months prescribed under S. 9 begins 
to run from the date of execution and not from date of 
registration of the deed. {Diltp Singh, /) Ratan 
Chand z/. Smail. 149 I.O. 853 = 6 R.L 753 (2)=A. 
I B 1933 Lah. 821. 

—3. 9 (1) — Three months' period -—Can be extend^ 
ed. 

The period of three mDiths in S 9 (i) of the Provin- 
cial Insolvency Act is a period of limitation and not a 
condition precedent and as such is capable of extension. 
(Case law considered.) {Hrithnan Pandilai, /.> 
Narayana ayyar z'. Official Receiver, Soura 
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Malabar. 160 IC. 339*= 6 BM. 710 = 39 L.W* 
449=1983 M.WN. 1049 = A.IR. 1934]yiad. 294. 

S. 9 (1) (c) — 1 hrte months’ period — Computation 

of— Period expiring during vacation. See PROVINCIAL 
INSOLVENCY ACT, S. 54 1933 M.W.N. 1049. 

S. 9 (1) (c) — Thne months — Computation of — 

Period expiring during vacation — Presentation of pets- 
hen on re opening day — If sufficient. 

The period of three monthi- pre.^cribed by S. 9 (1) (c) 
of the Provincial Insolvency Act is a condition precedent 
and not a period of limitation for the filing of the insol- 
vency petition. The petitioning creditor rrust, theitfore, 
on the day he presents his petition, have in vieA\ some 
act of insolvency which the debtor has committed within 
the preceding three months; and he cannot make use 
of any act of insolvency committed outside that period 
of three months, because after that period, the transac- 
tion ceases to be an act of insolvency. ^ here, therefore, 
the period of three months expires during the vacation 
of the Court, a peiitic^n presented on the reopening day 
is not a valid petition which can be sustained. S. 10 of 
the General Clauses Act cannot be relied on so as to 
extend the time until the reepening day. {Beasley^ C. 

c ornish and Pond rang Row, J J f) CHENCHU 
Kamana Reddi 7^ Arunachalam. 68 Mad. 794 
= 158 I.C. 1 = 8 B.M. 226 = 1936 M.W.N 686 = 42 L. 
W. 330 = A.I.R. 1935 Mad. 867-69 M.L.J. 283 
(P.B.J. 

— — S. 10 — Assets of insolvent — Occupancy rights 
under Punjab T enancy Act. 

Where a peison applies for adjudication, the fact that 
his land consists of cc( upancy rights whith (annot be 
sold without the consent in writing of the landlords as 
provided for in S. 56 o1 the Punjab Tenancy Act, is no 
ground to hold that it is not a realizable asset of the 
insolvent, unless it is shown that an application had been 
made to the landlord and the landlord had refused to 
consent to the transfer of these rights. (Dm Mohammad^ 
J.) Allah Dm a v. dewa ningh. 37 P L B 82= 
7B.L. 441 = 1631.0. 460 = A.I.B. 1935 Lah. 183. 

■ S. 10 — Joint petition — Alaintainabihty. 

The word “debtor” in S. 10 of the Provincral Insol- 
vency Act may be interpreted in the plural under S. 13 
of the General Clauses A^ct. Therefore a joint petition 
by three brothers for adjudicating them as insolvents is 
maintainable, if the oiher conditions mentioned in S. 10 
of the Act are sati.^fied and if it would not be bad for 
multifariousness. {Mukerit Ag.C.J. and Guha, J.) 
Brojendra Nandan Saha v. Nikunja Beharv 
Das. 164 I C. 776= 7 R.C. 626= 60 C.L.J. 248 = 39 
C.W.N. 104 = A.I.E. 1936 Cal. 174. 

— S. 10 — Petition ufider^Duty of Court. 

In an application for adjudication all that a debtor 
has to do is to afford prtma facie proof of his inability 
to pay his debts and it is not for the Court to hold on a 
nice calculation of the assets that these will satisfy the 
debts and therefore adjudication should be withheld; 
when dealing with an application by the debtor the 
Court is not required to determine whether or not the 
debts are fictitious. This is a matter which will arise 
later. Only two questions arise for decision in an appli- 
cation by a debtor: (1) whether his debts amount to Rs. 
500 and (2) whether he is unable to pay his debts. 

Semble, — Adjudication is now the rule rather than the 
exception and it cannot be loo frequently impressed on 
Courts dealing with such applications that a meticulous 
examination of the as.'^ets and liabilities and a carefully 
balanced adjustment of these is not now necessary or 
required. (Tapp, Imam Din z/. Rupa Jhangi 
AtmaRam. I.B. 1931 Lah. 623=132 I.O. 11 = 31 
P.L.B. 1016. 
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■ “ ■" S. 10 — Petition under’— F acts entitling. 

In Older to entitle a debtor to apply under S. 10 of 
the Provincial Insolvency Act, the question for con.Mder- 
ation IS not whether the debts can be satisfied immedi- 
ately out cf the assets, but whether the assets are so 
locked up that the debtor will be unable to pay at the 
times he is called upon to pay. {Weston.) MohaN 
Lal V. HaI NA. 1936 A.M.L J. 51. 

S. 10 — Petitiin undit — Inability to pay debts — 
Burden of proof. 

Inability to pay debts is a rendition precedent to the 
presentation of a debtoi's petition. Before a debtor can 
seek the piotecticn of the In.^clvency Court he has to 
sati.'fy the Cc.urt that he is unable to pay his debts. 
(Kathhial Sm^h Qf.ii U iuniatulioh. J J ) SlYA RaM 
V. lOHRA K1{*H( Rl Lal. 147 I C. 11 = 6 B.A. 436 = 
1933 A.L J. 943 = A.l B. 1933 All. 841. 

■ S. 10 — Petition undo — At final to ad judteate — 
Assets not atsiloscd. 

A debtor has a statutory ri^'ht to get himself adjudi- 
cated an insolv e nt if fe (< n j lies wuh tie picvisjcns of 
S. 10, and the Ccuit cannot refuse to adjudicate him 
meic-ly because the petition does not disclose possession 
of assets by him. 44 Cal. 535 (P C.). Rel. on. (Madha^ 
ran Nat r and Jackson, JJ.) DlraiSWaMI CHEIIIAR 
V. Abdll Slban bAHiB. I.E 1932 M ad. 372= 137 
I.C. 390 = 36 L.W. 148 = A.1.R. 1132 Mad. 237 = 62 
M.L.J. 234. 

S. 10 (1) — Inability to pay^ Failure to Prove — 
Dismissal — Second appltcaticn not bat red, 

1 he fact that the insolvent when he filed his previous 
application was not able to piove that he was unable to 
pay his debts cannot estop him from proving in the 
subsequent application that he is unable to pay his debts 
and so is entitled to be adjudicated as an insolvent. 
{Waztr Hasan, C. J and Nanaiutty, J.) RaM ASRAY 
Sahu V. Sri Ram Dubey. 6B.O. 392(1) = 148 I.O. 
245 = 11 OW.N. 71 = AI.R. 1934 Oudb 94(1). 

— S. 10 (1)— Unable to pay dtbts — Occupancy ten- 

ant — Landlord Hilling to buy land. 

Where an occupancy tenant owns houses and one of 
the landlords is willing to purchase the land, he cannot 
be said to be unable to pay bis debts. {Bhide, J.) 
WadhwaShah V, Amir Singh. 154 10. 606 = 7 
BL. 683 r2) = A.I.E. 1934 Lab. 986(1) 

— —S. 13 — Applicalility of Limitaticn Act (1908), 
S. 5. 

S 5, Limitation Act, dees not apply to petitions foi 
insolvency; A. 1. R. 1932 Mad. 352, f'oll. (Dalip 
Singh, J.) KaTAN CHAND z'. SMAIL. 149 I.C. 853 
= 6 B.L. 763 ( 2) = AJ B. 1933 Lab. 821. 

S. 13 — Petition under — Amend mint of — Permts 

sihtlity of — Limits to. 

When the amendment that is sought is one that does 
not affect the substance of the petition, but will merely 
have the effect of bringing the petition in conformity 
with the rules of practice or of remedying a formal 
defect, the Court in its discretion might properly grant 
leave for the amendment to be made, even if the amend- 
ed petition would necessarily be presented more than 
three months after the alleged act of insolvency, provid- 
ed that no hardship would thereby be worked to the 
respondents. But where the amendment is one that goes 
to the root of the petition and alters the substance of the 
act of insolvency alleged, the Court ought not to permit 
the amendment to be made, if the effect of so doing 
would be that the amended petition would be re-present- 
ed more than three months after the date of the act of 
I insolvency alleged. Omission to make the allegation 
I that the act complained of was committed with intent to 
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defeat or delay creditors cannot be regarded merely as a | 
formal defect, but must be treated as a failure to allege i 
an essential ingredient of the act of insolvency. An ap- | 
plication for leave to make such an amendment more 
than three months after the date of the alleged act^ of 
insolvency ought not to be granted. (Case-law disc.) 
iPa^e, C. J. and Sen, J ) MURUGAPPA CHETTYAR v. 

Gallia R A. 12 Bang. 150=^161 1.O. 190-7 R.B. 46 
= A.I.R. 1934 Rang. 87. 

-S. Inability to pay debts — Onus of proof. 

The onus of proving inability to pay their debts is no 
doubt initially on the debtors applying for adjudication 
but it should be borne in mind that if they are fraudul 
ently suj pressing any a‘*sets they are criminally liable. 
Where the insolvent goes into the witness box and denies 
any assets othei than those given in th#ft list filed, this 
should be taken as prima facie proof unless there is 
something on record to be contrary. (^Dahp Singh, /.) 
BrsHAN Singh v. Man Singh. 6 R.L 429 = 147 I.C. 
679(1) = 35 P.L.R. 184(1)«A.I.R. 1935 Lah. 213 
( 1 ). 

'S. 13 (1) Inability to pay debts— -interest in 

the joint family property — Taping into account. 

In order to decide whether the debtor applicant Is a 
person who is unable to pay his debts, the value of his 
interest in the joint family property which clearly is his 
“property** should be taken into account. {^Rachhpal 
Singh and Niamatullah, J/.) SlYA RAM BOHRA 

Kishori Lal 1471.0 11-6 R. A. 435=1933 A.L. 
J. 943 -A.I.B. 1933 All. 841. 

S. 13 (2; — Creditors petition — Full particulars 

necessary. 

Adjudication of debtor as insolvent at the instance of 
the creditors invohes considerable disgrace and legal 
disabilities to the debtor and therefore it is all the more 
necessary that the act of insolvency alleged to have been 
committed by him should be clearly and precisely des- 
cribed in the insolvency petition to enable the debtor to I 
meet the charges brought against him and unless the 
facts alleged bring the debtor’s conduct well within the 
ambit of the statute the Cfmrt should stay its hands both 
in the matter of adjudication and the appointment of 
a receiver. (/.// Lal and Bhide, J/,) llARKiSHAN 
Lal V. People’s Bank or northern Inhia, Ltd., 
LAHORE. 14 Lah. 117 -I B. 1932 Lah. 701 = 140 I.O. 
276 = 33 P.L.R. 992-A.I.R. 1932 Lah. 643 (2). 

■ ' S. 16 — Order of consolidation — When to be made 
— Enquiry into competency of petitions necessary, 

S. l5 dues not empower the Court to pass an order 
of consolidation of a petition for insolvency before it is 
admitted and before an opportunity has been afforded 
to the other parties cancerned of showing that the peti* 
tion is not compentent. Prima facie that section refers 
to consolidation of insolvency petitions after they are 
admitted and presupposes that such petitions are other- 
wise competent. Where the competency of the petitions 
is being challenged, it must be inquired into before an 
order of consolidation can be passed. (Wild, J, C, 
ami Rupchami, A. J. C.) DayaRAM MEGHRAJ v, 
Sakhibai. I R. 1931 Sind 47 = 130 I.O. 659-A.L 
R. 1931 Sind 65. 

16 — Substitution of creditor — Conditions, 

S. l6 imposes only one condition for the substitution 
of a ct editor, namely, that his debt shall be not less 
than “tile amount required by the Act.” The Court 
cannot superimpose an additional condition to the 
effect that the creditor who wishes to be substituted 
should have presented an application within three 
months of the acts of insolvency. {^Kendall and Bajpai^ 
//.) Ganga Nath Zalim Singh. 64 All. 72=1. 
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B. 1932 All. 74 = 136 I.C. 260 = 1931 A.L. J. 1089 = 
A.I.R 1932 All. 147. 

— S. 16 — Substitution of creditor — Insolvency peti- 
tion not pending — Procedure, 

A Cl editor had filed a petition for adjudication of a 
debtor. It was however subsequently intimated to the 
Court that the petitioning creditors and the insolvents 
I had.come to an agreement with regard to this matter; on 
1 this intimation the petition was dismissed by the Court. 

No other creditor was given notice of the application 
I based on the settlement which resulted in the dismissal 
I of the petition. Some months later another creditor 
applied to be substituted for the original petitioning 
I creditors. 

I Held, that the language of the section contemplates a 
I petition that is alive and not dead, a petition that is 
proceeding and has not been dismissed, that the subse- 
i quent creditor cannot be substituted in place of the 
I original petitioner and that the only course open to him 
was to launch a fresh petition, uni iff e and Mya Bu, 

//.) MAUNG GYE V. A.L.K.P. CHETTYAR FIRM. 
11 Rang. 407=147 I.C. 299 = 6 R.R. 162 -A.I.R. 
1933 Rang. 251. 

S. Yl— Death of debtor before adjud teal ton — 

Court adfudgtng estate insolvent — Validity of order. 

"Where a debtor died before adjudication and the 
Court passed an order that the estate should thereby be 
adjudged as insolvent and an Official Receiver was ap- 
pointed to administer it and in subsequent proceedings 
the Official Receiver applied under Ss. 53 and 54 to .set 
aside certain alienations and the objection was taken 
that the estate and not the transferor had been 
adjudged. 

Held, that the Judge had intended to pass the right 
order and that the application was maintainable even 
though the order adjudging the estate instead of the 
person was wrong in form. Provisions of Provincial 
Insolvency Act compared with Presidency Towns Insol- 
vency Act and English Bankruptcy Act. {Kridvtan 
Pandalai, J.) SUBBIAH AIYAR V OFFICIAL RECEI- 
VER, TiNNEVELLY. 141 I.C. 822-37 L.W. 75= 
ilB. 1933 Mad. 165=1932 M.W.N. 1102 -A.I.R. 

1 1933 Mad. 25 = 63 M.L.J. 727. 

^ S. 17 — Death of debtor — Subsequent adjudication, 

j A person can be declared insolvent in spile of the fact 
I that he died befoie the creditor’s application for his 
i Ijeing declared insolvent was decided. (4bdul Qadtr, 
jS Girdhari Lal 7^. Jugal Kishore. 33'"P.L.R. 
151-I.B. 1932 Lah. 269 = 136 I.C. 733 -A.I.R. 1932 
Lah. 264. 

S. 17 — Death of insolvent — Effect, 

Death of insolvent does not terminate insolvency 
proceedings. \Tek Chand and Agha Haidar, yy.) 
ISHAR Das V, Mt. Fatima Bibi. 15 Lah. 698 = 153 
I.C. 993 = 7 R.L. 489 = 36 P.L.R. 499-A.I.B. 1934 
Lah. 468. 

Ss. 17 and 41 — Death of insolvent —Effect of. 

Ordinarily speaking insolvency proceedings would not 
terminate until there has been a discharge of the insol- 
vent, but the matter is otherwise where the insolvent is 
dead. In such a case there is an automatic discharge of 
the insolvent and where the property has been distribut- 
ed prior to his death, the proceedings must automatically 
be held to have terminated. 0 S.L.R. 34, Diss. From ; 
A.I.R. 1918 Sind 38, Ref. {Dalip Singh, y.) ASA 
Nand V, Bi.shan Singh. 147 I.O. 696=6 R.L. 421 
= A.LB. 1933 Lah. 997. 

g 17 — Death of insolvent — Liability of heirs. 

Property of a deceased insolvent vested in the receiver, 
although presumed to be ancestral, can be made exempt 
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from sale after the death of the insolvent only if his 
heirs succeed in showing that the debts of the deceased 
were tainted with immorality or were otherwise illegal. 
A. I. R. 1925 Lah. 366, Foil. (^Broadway and Tek 
Chand.JJ.) MiRZA z/. JHANDA RAM. 12 Lah. 367 
= I.R. 1931 Lah. 291 = 130 I.C. 419 = 31 Punj.LB. 
342 = A.I.R. 1930 Lah. 1034. 

S. 17 — Refusal to adjudicate — Cf editor's appeal 

— Death of debtor — Appeal if cannot be continued 
against legal representatives. 

Where the Insolvency Court refused to adjudicate a 
debtor as insolvent and the creditors having appealed 
the debtor died during its pendency. 

//eldy that the sons could not be impleaded as legal 
representatives and the appeal proceeded with. 9 Lah. 
306, Ref. {//arrison, J.) ATTAR CHAND v. MaHOMKI) 
Mobin. 13 Lah. 396 - 136 I.C. 196 = I.R. 1932 Lah. 
68-32 P.L.B. 809 = A.I.R. 1932 Lah. 121 (1). 

— — — S. 17 — Scope. 

S. 17 does not appear to be limited to cases where the 
petitioner dies after being adjudicated insolvent. {Bkide, 
/.) Amar Nath v. Harbans Singh. I.R. 1932 
Lah. 652 (2). 

S. 19- -Absence of notice — N o prej udtee — Adjudi- 
cation order ^ if affected. 

Where the absence of the requisite notice under S 19 
has not led to any prejudice, the order of adjudication 
Cannot be interfered with on that ground. (^Bhidey J.) 

Jhanda Singh 7j. Receiver, Insolvents’ kstate, 
Amritsar. 168 I.C. 94 = A.I.R. 1936 Lah. 412. 

Ss. 20 and 56 — Appointment of interim receiver 

— fits po7uers to take possession — Insolvent in possession 
of property as tenant under hts mortgagee — Court’s 
poiuer to red ore possession to mortgagee. 

Reading Ss. 20 and 56 of the Provincial Insolvency 
Act, the following principles are deducible from the 
provisions of law contained therein :—(«) An interim 
receiver may be appointed by ^iny Insolvency Court with 
directions to take immediate possession of the property 
•of the alleged insolvents ; (<i) the powers to be exercised 
by an interim receiver shall be determined by the Court 
with reference to O. 40, C. P. Code; {e) to ensure 
compliance with its order the Insolvency Court can 
remove a person in whose possession such property is, 
but it cannot remove any person whom the insolvent has 
not a present right so to remove. Where the property 
is under a mortgage and the mortgagee is in possession 
through his tenant, in ordinary circumstances the Court 
is not competent to remove the mortgagee from the 
possession of the property as the insolvent himself cannot 
do so. Where the person through whom the mortgagee 
•is in possession is the insolvent himself, the receiver 
takes the property subject to the burden, if any, and is 
entitled to elect whether to retain it or not, if the burden 
is too onerous to be borne by him. If the interim 
receiver elects to remain in possession, he shall have to 
discharge the obligations attached to the property ; but 
if he does not, the insolvent tenant who has been dis- 
possessed shall have to be let in possession. Under no- 
circumstances, therefore, the property can be restored to 
the mortgagee. {^Hilton and Dm Mahomed^ //.) 
Lachhi z/. Badri Parshad. 156 10.278=7 R.L. 
892 = 36 P.L.B. 205 = A.I.R. 1934 Lah. 1006. 

— — S. 20 — Order appointing interim receiver — 
Discretion — Second appeal. See PROVINCIAL INSOL- 
VENCV ACT, S. 4— Appeal. 139 I.O. 44 = 34 Bom. 
L.R. 382 = A.I R. 1932 Bom. 228. 

■■'■'8. 21 (2) — Scope and object — House claimed by 
wife — Attachment of — Propriety, 

The summary powers conferred by S. 21 are intended 
ito prevent the debtor from making away with what is 
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his property — documents and booiks of account which 
might be used against him — property which he might 
run away with and take away out of the reach of credi- 
tors. It is an abuse of the section to order the attach- 
ment of a house claimed by the wife of the insolvent as 
her property and admitted by the insolvent as hers at 
the instance of a creditor alleging that the wife wms only 
a benamidar for the insolvent. t^Rankin, C ,J, and 
C. Chose, /.) MRINALINI DaSSI v. HaRIHAR DE. 
59 Oal. 1338 = 14210 72= I.R. 1933 Cal. 223 = 66 
C.L J. 307 = 36 C.W.N.741 = AI.R. 1933 Oal. 76. 

-S. 22 — Scope and applii ability , 

The provision in first part of S. 22 that the debtor 
I shall on the making of an order admitting the petitions 
j produce all account books is not applicable to a case 
, when an order hz* been made on a creditor’s petition. 

I But the second part of the section applies to both cla‘'Ses 
j of cases, viz., debtor’s and creditor’s petition and to all 
! stages of the proceedings that follow’ the order admitting 
' the petition, leaving it to the Court or the receiver to 
^ make the requisition at the appropriate stage. In re 
Afon, (1SS2) 21 Ch. 1). 61, Kef. (Afukerji and S. 
Chose yy) akhoy Chand begwani V. Emperor. 

! 61 Cal. 637 = 149 I 0.352 = 6 R.C. 664 = 36 Or.L.J. 

! 937=38 C.W.N. 642=1934 Cr.C. 653 = A.I.R. 1934 
^ Cal. 409. 

' S. 23 — Application under — When to be made. 

An application under 15. 23 can be made by a debtor 
I after his arrest and not before it. (Addison, /.) TaRA 
1 Chand v. Jawahar Mal. IR. 1931 Lah. 448 = 131 
I I.C. 208 = 32 P L R 311 = A I.R. 1931 Lah. 121. 

! S. 23 — Protection order — Inherent powers — 

Pending adjudication application. See PROVINCIAL IN- 
, SOLVENCY Acr, S. 5— Inherent Jurisdiction. 

I 148 I.C. 975 = A.I R. 1934 Lah. 113 (2). 

S. 23 — Security for appearance — InstiflUiency — 

Inherent jurisdiction to demand fresh security. 

Where a Court accepts the security furnished by a 
1 petitioner in insolvency but on objections by the other 
I side finds that it is not sufficient, it has inherent jurisdic- 
■ tion to demand fresh security if it is satisfied that the 
security which has already been given is not sufficient. It 
is fair to presume in such cases that a fraud has been 
committed on the Court or, in any case, that the Court 
has acted under a misapprehension in accepting the 
security, (y it Lai , /.) GULATI v, HARDY. 168 I.O. 
371 (1)=A.I.R. 1935 Lah. 148. 

S. 24 — Creditor's petition — Dispute as to right 

to present — Powers of Cou'rt — Procedure, 

Ordinarily, when a creditor presents a petition to 
adjudicate the debtor an insolvent, and the latter chal- 
lenges the right of the creditor to apply and denies the 
existence of the debt, the Insolvency Court will, and is 
entitled to, ask for proof of the creditor’s right to pre- 
sent the petition; but the Court is not bound to decide 
every question connected with it or which may inciden- 
tally arise from it. It can refer the parties to a regular 
suit, if it thinks that a complicated question of law or 
fact arises in the case. (^Divatia, /.) OOPIKABAI Ma- 
HADEV zj, Chapsi Purshottam. 59 Bom. 161 = 154 
1.0. 666 = 7 R.B. 342 = 36 Bom.L.B. 1236 = A.LB. 
1936 Bom. 80. 

S. 24 — Creditor’s petition —Insolvent admitting 

debt — Procedure, 

Where the insolvent having admitted the debt of the 
petitioner, the Court did not consider it necessary to 
frame an issue and call for farther proof, it is open to 
the District Judge in appeal to frame an issue on the 
point and remand the case for evidence thereon, if he 
thought it fit to do, but he is not justified in dismissing 
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the petition without giving the petitioner an opportunity 
to produce proof of his debt. i^Bhtde^ y.) Ram Par- 
SAD V, Raitan Chand, 6 R.L. 609(1)= 148 I.O. 910 
- A.I.B. 1934 Lah. 128 (1) . 

— — — S. 24 — Debtor^s application — Points for con- 
sideratton. 

On a debtor's application to be adjudicated insolvent 
only two points arise, namely, whether his debts amount 
to Rs. 500 or over and whether he is unable to pay his 
debts. {Tapp, /.) SOHNA MaL v. JEWAN DaS. I. 
B. 1936 Lah. 248== 142 1.0.690 = 34 P.L.B. 69 = 
A.I.B. 1933 Lah. 330. 

S. 24 — Debtor's petition — Right of creditor to 

prcrve fictitious nature of alleged debts » 

Where a debtor files a petition for adjudication on 
the ground of inability to pay debt^ though it is not 
necessary to hold an elaborate enquiry as to debtor’s 
inability to pay his debts, the creditor should not be 
refused to let in evidence to show that several of the 
debts are fictitious. He is entitled to show that the deb- 
tor is in a position to discharge his liabilities and that 
he has no right to present the petition. {Bhide, /.) 
Kanshi Ram v. Jugal Kishore. I.B. 1933 Lah. 
417=144 I.C. 102 = A.LB. 1933 Lah. 629. 

— S. 24 — Dismissal of — Debtor's application — 
Grounds — Concealment of accounts. 

The fact that the debtor has concealed his account 
books is no ground for dismissing the application. 
iTapp, /.) SOHNA MaL V. jEWAN DaSS I R. 1933 
I.ah. 248 = 142 I.O. 690=34 P.L.B. 69=A.I.R. 
1933 Lah. 330. 

- 8. 24 (1) — Dismissal of — Debtor's petition — 

Grounds — Previous colorable transactions. 

If there are prima facie grounds for believing that the 
applicant is unable to pay his debts the Court should not 
hold an inquiry for the purpose of determining whether 
some of the debts mentioned are real debts or whether 
there has been fraudulent concealment of property. 
When a prtma facte case is made out the Court should 
not reject the debtoi’s application simply because it is 
shown that he had in the past entered into certain color- 
able transactions. {Mitter and M, C, Ghose, /y.) 
Sash I Bhusan Maity v, Fani bhusan Bose. 148 
I.O. 131 = 6 B.O. 429 = 37 O.W.N. 841 = A,I.B. 1934 
Cal. 27. 

S. 24 (1) (a), IPtOVi&O— Construction — Power of 

Court to ?iear evidence of creditors — Finding of benami 
character of transfer by debtor — Permissibility. 

The meaning of the proviso to S. 24 (1) («)of the 
Provincial Insolvency Act is merely that the Court is 
enabled to deal summarily with the opposition by the 
creditor, that is to say, the Court must listen to such 
evidence as the debtor may care to adduce and the deb- 
tor may be cross-examined; if the Judge is satisfied after 
such hearing, he may refuse to hear any further evidence 
and may grant the adjudication. But this does not mean 
that the Judge, if he shall be inclined to hear any evi- 
dence presented by the creditor, is not entitled to hear 
such evidence. He may, if he likes, hear such evidence 
and may hear as much evidence as he may think fit in 
the circumstances of the case. Where, during the cross- 
examination of the petitioning debtor, it was elicited by 
the I editors that he had assigned the greater part of his 
pinpeity to his wife in satisfaction of an alleged dower 
debt, and the Judge allow'ed the creditors to offer evi- 
dence on which he found that the assignment was a mere 
farzi transaction and that the debtor was still in posses- 
sion of, and controlling the property, and rejected the 
petition as he was not satisfied that the debtor was un- 
able to pay his debts. 
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Held, that the Judge had exercised the discretiom 
given to him, and that the order was correct and legal. 
{Courtney-Terrell, C. y., Dhavle and Agarwala, yy.) 
Mahomed Alam v. Babulal Marwari. 16 Pat. 
177 = 160 I.O. 163 = 8 B.P. 338 = 16 Pat.L.T. 833 = A. 

I. R. 1936 Pat. 18 (F.B.). 

— S. 24 (1) (a). Proviso — Debtors petition — 
Inability to Pay debts— Duty of Court to investigate. 

Before adjudicating an applicant to be insolvent the 
Court has to be satisfied that he is not in a position in 
fact, to pay his debts. The Court is not bound to accept 
the statement of the petitioner but should investigate 
the facts for itself. {Macpkerson and Agarwala, J/.y 
Jagarnath S^HU Beni Prasad. 12 Pat. 866 = 
147 I.O. 842 (2) = 6 R.P. 383 = 16 Pat.L.T. 271 = A.I. 
B. 1934 Pat. 97 (1). 

8.24(1) (a). Proviso — Proof of inability to 

pay debts — Failure to produce books of account — Refusal 
to adjudicate — Propfiety. 

Where it was shown that the debtors had suffered an 
attachment on a previous occasion, that they had been 
trying to wind up their business ever since, that their 
trade had been very much reduced and where the Court 
had no prima facte difficulty in inferring that they were 
unable to pay their debts, the debtors are entitled to be 
adjudicated as insolvents and the Court is not justified in 
refusing to adjudicate them on the ground that they 
failed to produce their account books for certain years. 
(Rankin, C. J. and C. C, Gkose, y.) RaJENDRA NATFf 
Saha v. Rai Kishori Dasi. 69 Cal. 1279 = 140 I.O. 
466 = I.R. 1932 Cal. 720 = 36 C.W.N. 698 = 65 O.L.J. 
356 = A.I.R. 1932 Cal. 817. 

S. 24 (2) — Debtor's petition — Enquiry by 

Court — Scope of — Finding as to truth of debtor's state- 
ments necessary. 

The procedure indicated in sub-S. (2) is to be adopted 
as a preliminary to the decision as to whether the peti- 
tion should be granted or not. The hearing of the peti- 
tion is no mere formal matter. When the petitioning 
debtor says he has no books of account, it is the duty of 
the Court to be satisfied prima facte and after following, 
the necessary procedure and making the necessary in- 
vestigation to come to a conclusion that the statements 
by the debtor are true, before the petition can be grant- 
ed. (C ourtney -Terrel I , C. J. and Fazf Alt, y.) 

Ganesh Lal Sarawgi V Sanehi Ram. 12 Pat. 
107=141 1.C. 223=I.R. 1933 Pat. 68 = 13 Pat.L.T. 
714 = A.I B. 1933 Pat. 43. 

S. 24 (2) — Failure to examine debtor — Effect of. 

.9^^ PROVINCIAL Insolvency act, S. 25. 10 Rang. 
187. 

S. 24 (2) — Failure to examine debtor— If 

vitiates order. 

The provisions of Cl. (2), S. 24 are mandatory and- 
the failure to observe them vitiates the order of the trial 
Court. The section does not distinguish between 
debtors’ and creditors* petitions. A.I.R. 1930 Lah. 746^ 
Rel. on; A.I R. l932 Rang. 67, Diss. From. (Middleton, 

J. C. and Mtr Ahmad, A./.C.^ POPA RAM v BARA 
khan. 168I.C. 269 = 8 B. Tesh. 49 ( 2) = A.I.R. 
1935 Pesh. 139. 

Ss. 25 and 76 (2) — Application for verification 

of petition — Petition struck off from register — Order, if 
appealable. See PROVINCIAL Ins6^LVENCY ACT, 
S. 75 (2)-Appeal. lb. 1931 Lah. 802=1331.0. 
626. 

8. 2^— Creditor s petition — Debtor s ability to- 

pay debt — Duty of Court to come to a finding, 

Under S. 25 the Court should dsimiss the petition, 
presented by creditor, if it is satisfied by the debtor- 
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that he is able to pay his debts. Consequently, it is 
essential that the Court should come to a finding as 
to whether the debtor is able to pay his debts or not. 
(^Dunkley^ /.) MaUNG PO SAI V. BANK OF CHETTI- 
NAD, LTD. 13 Rang. 717-160 I.O. 109-8 R. R. 
340-A.IR. 1936 Rang. 26. 

— 8. 25 — Debtor's petition — Inability to pay ^ not 

proved — Dismissal, 

If a debtor is unable to prove that he cannot pay 
his debts the Court has power to dismiss his petition 
under S. 25 of the Provincial Insolvency Act. {Rachhpal 
Singh and Niamatulla^ J SlYA RAM v, BOHRA 
KishoriLal. 147 1.0. 11 = 6 R.A. 435 = 1933 A.L. 
J.943-A.I.R. 1933 All. 841. 

S. 26 — Dismissal of debtor s petition — Subse^ 

quent petition alleging change of circumstances— 
judicata. 

Where a petition for adjudication by a debtor is dis- 
missed and he subsequently files another petition alleging 
change of circumstances, there can be no bar in the 
nature of res judicata. But the Court should not take 
the allegation of the petitioner as correct without further 
proof. (^Middleton, J Cf) BAZGULKHAN & CO v, 
ABDUL Latif. 154 I.O. 874 = 7 R. Pesh. 86 = A.I.R. 
1935 Pesh. 25. 

— — — S. 25 — Failure to examine debtor — Validity of 
adjudication. 

Failure to examine the debtor is not one of the facts 
on the proof of which the Court is bound to dismiss the 
petition and unless the debtor is thereby prejudiced, 
failure to examine the debtor as provided in S. 24 (2) 
does not tpao facto vitiate the adjudication. (Fage, C,J, 
and Mya Bu, /.) MaUNG ChiT 7>. S. P. Y. S. P. 
Chettyak Firm. 10 Rang. 187=137 I.O. 671 = 
A.I.R. 1932 Rang. 67. 

■ S 27 — Creditor's petition — Death of debtor — Sub 

quent adjudication. 

A person can be declared insolvent in spite of the 
fact that he died before the creditor’s application 
for his being declared insolvent was decided. {Abdul 
Qadir, /.) GirdHARI LAL v. JUGAL KiSHORE. 

I. R. 1932 Lah. 269 = 136 1.0. 733-33 P L R. 161 = 
A.I.R. 1932 Lah. 264. 

— S. 21 ~ Hindu joint family — Application by some 
members— Effect, 

An application for insolvency by some of the mem- 
bers of a joint Hindu family does not ipso facto result 
in the insolvency of all the members of the family. 
6 Lah. 1 (P. C.), Rel. on. {Bhide, y.) ASa NaND v, 
Bishan Singh. 131 I.O. 346-A.I.R. 1931 Lah. 126. 

S. 27 — Powers of Court — Adjudication — Order j 

declaring mortgage void — Validity of. 

The Court should not at the time of adjudication | 
avoid the alienations by the insolvent unless and until it 
is moved by the Official Receiver under S. 53 or by an 
aggrieved party. Even if the Court purported to de- 
clare the mortgage by the insolvent void, it is not res 
judicata so as to preclude the mortgagee from suing 
for declaration of its validity. 45 M. 189, Ref. {Jackson ^ 

J. ) Chenchayya V. Bapayya. I.R. 1932 Mad. 498 
=138 I.O. 31 = 35 L.W. 66-A.IR. 1932 Mad. 233 
-62M.L.J 177. 

Ss. 27 and 43 — Powers of Court — Extension of 
time — Application for discharge made after expiry of 
period fixed on date of adjudication, 

Ss. 43 and 27 should be read in a manner so as not 
to contradict each other and an Insolvency Court can 
extend the time for applying for discharge even after 
the expiry of the period fixed on the date of adjudication. 
A power to grant further time carries with it a power to 
grant extension even after the expiry, of the term 
Q. D.— II.Li78 
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originally fixed, since annulment of adjudication is 
not automatic. 17 C. 5l2 ; 49 All. 201 ; 5l Cal. 337 ; 7 
Pat. 375 ; 53 Mad. 288, Foil. {Mukerjt, A, C. J. and 
Thom, /.) Madho Prasad Vyas v, Madho Prasad. 
66 All. 241 = 6 I.R. (All.) 138 = 146 1.0. 668 = 1933 
A.L.J.^117^A.I.R. 1933 All. 230. 

S. 27 (2) — Discharge — Extension of time — 
Grounds, 

An application for extending the time for an appli- 
cation for discharge should be allowed if the result of 
the annulment of the adjudication would be to prejudice 
the creditor. It certainly was not the intention of the 
framers of the Act that the debtor should derive 
advantage from his failure to apply. {Macnair, J. C,y 
LaDURAM SakhaRAM. 27 N.L R. 374 = I.R. 1932 
Nag. 33=136 I.C. 873 = A.l R. 1932 Nag. 22. 

S. 27 (2)—'/* owers of Court — Extension of timt 
for application for discharge, 

S. 27 (2) of the Provincial Insolvency Act authorizes 
a Court to extend the time for an application for dis- 
charging an adjudicated insolvent even if the applica- 
tion for extension of time is made after the period 
specified for the application for the order of discharge 
has expired. 7 Pat. 375 (F.B.) and 53 Mad. 288 (F.B.),. 
Foil. {Macnair, J.C.) LaduraM v. Sakharam. 27 
N.L.R. 374-I.R. 1932 Nag. 33 = 136 I.O. 873 = 
A.I.R 1932 Nag. 22. 

— — S. 27 (2) — Powers of C our t-^- Extension of time- 
for discharge, 

A Judge was absent on the day fixed for applying for 
discharge and the insolvent did not apply on that ground. 
The case was posted to another date when the insolvent 
applied. The Judge dismissed the application as being 
belated on the ground that he had no power to extend 
time. 

Heldy that the Judge had power to extend time and 
that he had power to consider the appplication. {Das 
and Brown, //.) WaLLY MOHAMED CaSSIM v, HaJI 
Ayoob Haji Abba & Coy. 6 I.R. (Rang.) 20-144 
I.C. 869 = A.I.R. 1933 Rang. 133. 

S. 28. 

After-acquired property. 

Applica’bllity. 

Auction sale. 

Construction. 

Effect of order. 

Foreign adjudication. 

Hindu coparcener’s insolvency. 

Hindu father’s insolvency. 

Hindu manager's insolvency. 

Insolvency of firm. 

Leave of Court. 

Proceedings against insolvency. 

Proceedings hy insolvent. 

Receiver. 

Relation hack. 

Reputed ownership. 

Scope. 

Secured creditor. 

After-acquired property. 

— S. 28 (4) — At ter -acquired property — Instalment 

sums falling due after adjudication. 

Sums periodically falling due under a right aheady 
acquired, such as an annuity or allowance, or instalments^ 
due on an instalment bond or decree can hardly be 
treated as after-acquired property in respect of instal- 
ments falling due after the insolvency. The applica- 
bility of the provisions of S. 47 (1) of the English 
Bankruptcy Act to India considered. {Waller and 
Krishnan Pandalai, JJj) NiLAKANTA SUBUDHI v, 
Ramachandra Deo. I.R. 1932 Mad. 369 = 137 I.C. 
S94 = 35 L.W. 161 - A.I.R. 1932 Mad. 250. 
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S. 28 (4) — After acquired property — Property [ 

inherited by insolvent as reversioner — Right to deal j 
with. 1 

S 28 (4) of the Provincial Insolvency Act disables the 
insolvent from conveying a valid title to property which j 
devolves on him as a reversioner after adjudication and ( 
before di^charge. (^Pandrang Ro7t)^ /.) LlNGAYVA ! 
VENkATAPATHY. 167 I.O. 1002-8 E.M. 196-1935 
M.W.N. 724 = 42 LW. 33- A.I.R. 1935 Mad. 694. 

S. 28 (4) — Aftcr-acquiied property — Property 

inherited by undischarged insolvent — Mortgage by him | 
— Validity, j 

Propel ty devolving by inheritance on an insolvent 
after his adjudication and before his discharge forth- i 
with vests in the receiver according to S. 28 (4) of the ! 
Provincial Insolvency Act and a mortgage of such pro- ; 
perty by the insolvent is, therefore, invalid. Put if the ' 
receiver does not claim the property in tiie insolvency ' 
proceedings, it re vests in the mortgagor on his discharge | 
and the mortgagee v^ill be entitled to enforce the mort- ) 
gage. {Dalip Singh and Hhide^ // ) 1)1 WAN CHANJ) 

z/. MaNak Chand. 16 Lah. 392 = 155 I.C 938 = 7 
R.L. 802 (2) -36 P.L.R. 185 -A.IR. 1934 Lah. 809. 

S. 28 (4) — After-acquired property— Zamindary 

property of insolvent — Sale of ^ under Cooperative 
Societies Act— Sale pme, if devolves on insolvent. | 

S. 28 (4) of the Provinual Insolvency Act refers to | 
property which the insolvent acquires by his own efforts | 
such as his wages or salaiy, or to property which devol- | 
ves on him by rule of law, such as by inheritance. It is i 
not intended to apply to a case where property which j 
does not come under the section is «iold by some one who i 
has a right to sell it. Where the Zamindary property of | 
the insolvent which is exempted under the L’undelkhand , 
Land Alienation Act from liability to attachment and 
sale in execution of a decree and which is, therefore, by 
virtue of S. 28 (5), not the property of the insolvent for 
the purposes of that section, is sold by a Co-op3rative 
Bank under the Co-operative Societies Act for a debt 
owing to them from the insolvent, the sale price of the 
property will go to the Bank and cannot be considered 
as being acquired by or devolving on the insolvent 
under S. 28 (4). (Rennet, /.) JALAUN Dr. Co OPE- 
RATIVE Bank at Okai v okficivl Receiver, 
JHANSI. 156 I 0. 751 - 8 R. A. 28 = 1935 A.W.R, 122 
= 1935 A.LJ. 170-AJ.R. 1935 All. 279. 

S. 28 (4) and (1\—Aftei acquired property — 

Payments subsequent to application for adjudication — 
OfRctal Receiver — Ifbi nds. 

Any payment made by debtors of the insolvent to him 
subsequent to the date on which the insolvency applica- 
tion is presented are void as against the Official Receiver 
unless the debtors prove that they had made the pay- 
ments bona fide and without knowledge of the insolvency 
petition having been filed in the Court. Where the 
debtors fail to appear before the Court and thus do not 
raise any such contention the Court is not justihed in 
giving ciedit to the payments made by them to the in- 
solvent and reducing the claim of the Official Receiver 
only on the statement by the insolvent that when the 
debtors made the payments they were not aware of the 
petition for adjudication and that they made the pay- 
ments bona fide. The belief if any entertained by the 
inv)lvent cannot be of any avail to the debtors who are 
ex parte. (Ferrers, J.C. and Rupchand, A./*C.) 
DHARAMI)\S TuaWARDAS z;. IIUKUMCHAND MiFI 
MAL. I.R. 1932 Sind 86 = 138 I.O. 628-A.LR. 1932 
Sind 62. 

Applicability. 

— S. 28 — Applicability — Decree declaring tnsol- 
event's property not attachable. 


Where the appellant prayed that a declaratory decree 
to the effect that property was not attachable under the 
decree should be set aside. 

Held, that the appeal was not barred by S. 28. 
(Mukerji and Rennet, //.) IlARNAM ChaNDAR v. 
Rup Chand. 54 All. 632 = 141 I.O. 146 (l)-IR. 
1933 All. 54= 1932 A.L.J. 361 = A.I.R. 1932 All. 382. 
S. 28 (5) — Applicability — Interest of ex-proprie- 
tary tenant — Receiver's rights. 

As ex proprietary holdings are not saleable because of 
S. 23 (1) of the Agra Tenancy Act they cannot vest in 
the Official Receiver under S. 28 (5) of the Provincial 
Insolvency Act. As the Insolvency Court cannot deal 
with such holdings the receiver cannot assign the rents 
in advance which may in future become payable by the 
sub-tenants to ex proprietary tenant, nor can the Court 
direct an attachment or seizure of such rents which will 
fall due in future. The result of the ex-proprietary rights 
not vesting in the receiver will be that the ex- proprie- 
tary tenant will continue to be the tenant and it will not 
be open to the receiver to substitute any tenant for him. 

Quaere. — VV’^hether if the ex proprietary tenant succeeds 
in obtaining rents from his sub tenants befoic they be- 
came due the receiver will have any remedy either by 
seizure of the rents received whether in cash or in kind 
or by proceeding against him under the penal sections 
of the Insolvency Act. (Sul at mm, A.C.J. and Bajpai, 
/.) BHOLA NATH z/. Chunni Lal. I.R 1931 All. 
687 = 13310 479 16 RD. 531 = 1931 A.LJ. 680 = 
12 L.R. 200 CRev.) = A.I R. 1932 All. 41. 

[R. 1934 N. 231 (232).] 

Ss. 28 (4) and 28 (5) —Applicability — Provident 

Fund — Deposit in — Insolvency of subscriber — If vests 
in Official Receiver. PROVIDENT FUNDS ACT, 

Ss. 2 (a) AND 4. 37 Bom L.R. 494 = A.I.R. 1935 Bom. 
396. 

Auction sale. 

S. 28 — Auction sale — Proceeds of sale vests in 

receiver — Setting aside sale. See PROVINCIAL INSOL- 
VENCY ACT, S. 51. 1934 A.L.J. 857 = 148 I.O. 891 = 

A.I.R. 1934 All. 262. 

Oonstruction. 

S. 28 — Constructiun — '‘Property' — Ex proprie- 
tary tenan y, if. 

An ex-proprietary tenancy is not property which can 
be transferred. Nor is it “property” within the meaning 
of S. 28 of the Provincial Insolvency Act. Consequently, 
when an ex proprietary tenant is declared an insolvent 
the Official Receiver has no ini^erest in the tenancy. 
(Oppenheim, S.M.) MatA PRaSAD v. RaM AdhiN. 
18 R D 714 (1) = 16 L.R. 98 (Rev.). 

S. 28 — Construction — “Pioperty” — Insolvency of 

Hindu father — Son* ‘'hare— Right to sell. See PRO- 
VINCIAL Insolvency act, Ss. 2 (l) (d') and 28. 40 
L.W.904 = A.I.R. 1936 Mad 266 = 68 M.L.J. 357. 

S. 2L8— Construction — Property of insolvent — 

Provident Fund belonging to Government servant — 
Right of Official Assignee. 

Money due to a Government servant from the general 
Provident Fund is a compulsory deposit and on the 
insolvency of the Government servant the Official 
Assignee is not entitled to demand from him the money 
comprised in such deposit. 

Semble. — It may be that if the moneys came into the 
hands of the insolvent and the Official Assignee then 
took steps before his disposal of the moneys to realise 
the same the insolvent might be ordered to pay the sums 
for the general benefit of his creditors. (Sen, /.) 

, Walter Edward Shead, In the matter of. 11 Rang. 

I 93 = I.R. 1933 Rang. 76 = 1431.0.771= A.I.R. 1933 
Rang. 148, 
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S. 28 onstmction — "Other legal procee- 1 and Sen^ JJ.) ANaND PRAKASH v, NARAIN DaS 


The words ‘ other legal proceeding*^ in S. 28 (2) of 
the Provincial Insolvency Act include applications in 
execution with a prayer for arrest. {Beasley, C.J. and 
/Ctng, J) SWaMI KOTTAYYA z/. Venkata Ranga- 
KAO. 156IC. 428=7 E.M. 692 = 41 L W. 167 = 
1935 M.WN. 37 = A.I.E. 1935 Mad. 239 = 68 M.L. 
J. 148. 

— "S 28 (2) — Construction — “Property** — Insol- 

vency of Hindu father — Son’s shares — If vest in receiver 
— Power to sell. 15 Pat L T. 502. 

S. 28 (2) — Construction — Property of insolvent 

— Money due to creditor kept tn Court deposit — Adjudi- 
cation of debtor. 

Where a certain sum of money payable to the creditor 
under an award was directed to be brought into Court 
and was permitted to be in deposit with a third person 
till the plaintiff’s claim was finally decided and the 
plaintiff having succeeded applied for the same but 
it appeared that during the interval the debtor had been 
adjudged insolvent at the instance of another creditor. 

Held^ that the creditor could recover the amount in 
spite of the insolvency because the Court had already 
allotted for his debt. {Mi tier and M.C. Ghost\ JJf) 
Goananga Behari Basak V. Maninpra Nath 
Das. 146 1.0. 826=37 C.W N. 475-=6 E.C. 141 = 
68 O.L J. 222 = A IE 1933 Cal. 625. 

S. 28 (2) — ConA ruction — Property of insolvent 

— Non-transfcrahhe li cences 

The Municipal licences, which are personal and not 
transferable, cannot form assets in the insolvency of the 
licensee {Lord 7' hankei ton) MUTTU MOUAMMADO 
V. Ramaswami Chetty. 6 E.P 0. 116 = 148 I.C. 
858 = 39 L.W. 82 = A.IR. 1934 P.C. 1 (P.C.). 

-S. 28 (2) — Construction — '^Property" — Provident 

Fund dtposit — Insolvency of employee of company — 
Provident Fund Rule^ providing for absolute disposal 
by employee of amount subscribed by him — Such amount 
— If vests tn receiver. 

The contract betw^etn an employer company and its 
employee (insolvent) as evidenced by the Rules of the 
Provident Fund contemplated that at all times during all 
the years of service the amount contributed by the 
employee should be at his disposal, and whether he re- 
signed or w'as discharged or w’hether he purported, either 
voluntarily or involuntarily to assign his interest his 
assignee was to receive back that proportion only of the 
Provident Fund, 

Held, that on the insolvency of the employee, the 
amount subscribetl by the employee vested in the recei- 
ver as the employee’s property under S. 28 (2) of the 
Provincial Insolvency Act and the company which was in 
the same position as the insolvent could not resist the 
claim of the receiver who stood in the shoes of the insol- 
vent, but that before the amount could be handed over to 
the receiver it would be necessary to give effect to the 
lien which the company might have under the rules of the 
Fund; but that the receiver could not claim such part 
of the amount as was subscribed by the company, which 
amount would not pass to the subscriber until it should 
actually be handed to him {Courtney-Terrell, C. J, 
and Dhavle, f ) PaLAIYA v, T. P. Sen. 156 I.C. 169 = 
7 E.P. 695 = 16 Pat L T. 167 = A.IR. 1936 Pat. 211. 

S. 28 (2) — Construction — Whole property — 

Meaning. 

The expression “whole property*' in S. 28(2) means 
in the case of a joint llindu family the entire joint 
family property which the father himself can transfer 
or against which execution may be had to enforce pay- 
ment of the debt. ( Maker ji, Banerji, Kendall, King 


DORI LaL. 63 All. 239 = 136 I.C. 119 = IE. 1932 All. 
7 = 1931 A L.J. 122 = A.I.R. 1931 All. 162 (F.B.). 

S. 28 f6) — Construction — * Attachment and sale 

— Meaning — Land bdonging to member of agricultural 
tribe — Liability to attachment. 

The words “attachment and sale*' in S. 28 (5), 
Provincial Insolvency Act, must be given their plain 
grammatical meaning and cannot be taken to be equi- 
valent to “attachment or sale”. 

Land belonging to a member of a notified agricultural 
tribe is liable to attachment in execution of a money 
decree passed against him and in the event of his being 
adjudicated insolvent such land vests in the receiver who 
has the power to effect a temporary alienation or create 
a self-redeeming raortgage. (Case-law reviewed.) {Broad- 
way and Tek C/tand, /J.) MiRZA v. JHANDA RAM. 
12 Lah. 367= I.E. 1931 Lah. 291=130 I.C. 419 = 31 
Punj.L.R. 842=A.I.E. 1930 Lah. 1034. 

S. 28 (5) — Construction — House occupied by 

agriculturist insolvent — If vests in Olficial Receiver. See 
C.P. CODE, S. 60(1) (. )— HOUSE OF AGRICULTURIST 
INSOLVENT. A.I.R. 1933 Lah. 1010. 

S. 28 (6) — Co nstructi on — Recei ver's ptnuers — 

Land belonging to member of agricultural tribe. 

A receiver in insolvency, in whom the property 
of the member of a notified agriculturist tribe has 
become vested, does not possess power to sell his land 
to another agriculturist. A.I.R. 1928 I.ah. 734 and 
119 I.C. 730, Diss. from. {Broadway and Tek Chand, 
JJ.) MiRZAr/. Jhanda Ram. 12 Lah. 367 = I.B. 

1931 Lah. 291 =130 1 C. 419 = 31 Punj.LE. 842 = 
A.IE. 1930 Lah. 1084. 

Effect of order. 

Ss. 28 and 31— Effect of order — Adjudication— 

If Ipso facto protects insolvent against arrest. See 
PRESIDENCY TOWNS INSOLVENCY ACT, SS. 17 aND 
25. 13 Rang 623 = A.I.R. 1936 Bang. 415. 

S. 28 (2) — Effect of order — Outstandings — 

Trust tor creditors not effected. 

Where the vendor left certain moneys with the pur- 
chaser of goods with a direction to pay his creditors 
and obtain receipts and subsequently became insolvent, 
Held, that the moneys with the pu'-chaser which had 
i not in fact been paid to the creditois vested in the 
Official Receiver and that there was no trust for credi- 
tors, {Shadi Lai, C.J. and Broadway. J.) GURDIT 
Singhs. Chuni L^l. I.E 1931 Lah. 868 = 134 
10. 100 = 32 P L.R. 876 = A.I R. 1932 Lah. 66. 

S. 28 — Effect of order — Uncertified payments to 

the insolvent after adjudication — If valid against the 
recei Tier. 

Where a person who had obtained a decree against 
another for a monthly family allowance w^as adjudicated 
an insolvent, the decree became vested in the Receiver 
as from the date of adjudication, and all payments 
alleged to be made by the judgment-debtor to the 
insolvent after the said date, which w’ere not certified 
to the Court under O. 2l, R. 2 (3), C. P. Code, could 
not be recognised as against the receiver by the exe- 
cuting Court. {Waller and Kri^hnan Pandalai, //.) 
NILAKANTA SUBUDHl v. RAMACHANDRA DEO. I.B. 

1932 Mad. 369 = 137 I.C. 394 = 35 L.W. 161=A.I. 
E. 1932 Mad. 250. 

Foreign adjudication. 

S. 28— Foreign adjudication — Vesting order — 

Earlier attachment — Effect on. See INSOLVENCY — 
Foreign adjudication. 54 Mad. 727=A.I.B. 
1931 Mad. 474 = 61 M.L.J. 774. 
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Hindu coparcener’s insolvency. 

— — S. — Hindu co parcener's insolvency — Promt s~ 
sory note by manager and other members — Suit against 
non-ad indicated m embers — Maintainability, 

The defendants were brothers constituting a joint 
Hindu family. The managing member and the brothers 
executed a promissory note but one of the brothers was 
subsequently adjudicated insolvent. In a suit brought 
on the promissory note against the managing member 
and the other executants of the note, the creditor having 
discharged the insolvent from the suit. 

Held^ that as the person who became insolvent was 
not the manager but only a coparcener, his interest 
alone vested in the receiver and that there was no 
reason why the creditor, who w’as entitled to recover his 
debt from the members of the family other than the 
insolvent, should be debarred from prosecuting the 
usual remedy of the suit in the Civil Court. (Altyoet^ 
A./.C.) Nathusa Pasusa Lad v. Mahadeo. IE. 
1933 Nag. 203 = 144 I.O. 117 = A.IE 1933 Nag. 
324. 

S. 28 — Hindu coparcener s insolvency — Sale of 

his interest — Remedy of purchaser. 

Where one of the coparceners of a Hindu joint family 
becomes insolvent, the Official Receiver can sell the 
right, title and interest of sudi coparcener in the joint 
family propeity and the purchaser’s remedy is to compel 
partition as against the other co sharers. The actual 
shares of the coparceners of other members in the 
family need not be determined at the time of sale by the 
Official Receiver but can be determined at time of 
partition. 3 Cal. 198, Ref. (Rhide, /.) NATHU MaL 
V, DINA Nath. 6 IE (Lah.) 282 (1)-146 I.O. 840 
«34PLE. 1032 = A.I.R. 1933 Lah. 661. 

Hindu father's insolvency. 

- - ■ ■ S. 2'^— Hindu father's insolvency — Liability of 
son's shares. 

Where the debts incurred by an insolvent are not 
alleged to have been tainted with immorality, the shares 
of sons of the insolvent in the ancestral property are 
liable to discharge the debts of the father although the 
propeity is ancestral. 48 A. 4C0; 49 M. 849 Rel. on. 
(Staples, A./ C.) LaI.JI ?>. BaNSIDHAR. 30 N.L.R. 
112=147 1.0.539-6 R.N. 126 = AIR. 1933 Nag. 
373. 

— — S. 28 — Hindu fathei's insolvency — Receiver's 
rights. 

When the father of a Hindu joint family becomes 
insolvent the Official Receiver has the right to collect 
the rent due from the minor’s shares in the joint family 
properties in order to pay off the insolvent’s creditors. 
(Madhavan Nair, J.) SHANKARNARAIN v. OFFICIAL 

Receiver of South Kanaka. I.E. 1932 Mad. 796 
= 139 1.0. 888=1932 M.W.N. 1189 = 36 L.W. 681 
«A.I.E. 1933 Mad. 73. 

• Ss. 28 (2), 2 (d) and 69 — Hindu father s insol 

vency— Receiver's rights. 

When a joint Hindu father governed by the Mitak- 
shara Law, is adjudicated an insolvent, his joint sons* 
shares do not vest in the receiver (assuming that the 
debt pa>able by the father is one which it is the pious 
duty of the sons to pay). But it is open to the receiver 
in insolvency to seize a son’s share, and sell it in order 
to satisfy the debts payable by the father. A.LR. 1924 
P.C. 50 ; A.I.R. 1925 P.C. 18 and A I.R. 1925 Bom. 
4K-, Rel. on. {IVaztr Hasan^ C,/.^ Srivastava and 
Aliwp, jj ) Siddheshwar Nath v. Deokali Din. 
9 Luck 304=6 E 0.283 = 147 I.O. 642=10 O.W.N. 
1233= A.I E. 1934 Oiidh 1 (F B.). 

, 28 {Z)~~ Hindu father's insolvency — Recei- 

ver s rights — Attnchment of family property prior to 
insolvency. 


Where the father of a joint Hindu family is adjudi- 
cated an insolvent, only his share of the property vests 
in the Official Receiver and the shares of the undivided 
sons do not actually vest in the receiver, but only the 
father's power to sell such shares. But where .vueb 
shares of the undivided sons have been attached before 
the father’s share vested in the receiver there can be no 
vesting of even the father's power to sell the shares in 
the receiver. Where, in a suit against the father and 
his sons, after the entire family property was attached 
the father became insolvent and the receiver sought ta 
i take possession of the whole property. 

Held^ that as on the day of vesting in the receiver 
the share of the sons also was under a valid attachment, 
the rights which vested in the receiver did not include 
the father’s power to sell the shares of the sons and 
that the Official Receiver was therefore not entitled ta 
claim delivery of the entire property. (Pandrang 
Row, J,) SUBBA RAO v. OFFICIAL RECEIVER, 
Guntur. 1661.0.206 = 7 E.M. 668 = 1936 M.W, 
N. 1028 = 42 L.W. 296 = A.I.R. 1936 Mad. 427. 

S. 28 (2) — Hindu father's insolvency — Receiver's 

rights — Dispossession of sons from property. 

Where property in the hands of the sons can be made* 
available for payment of the father's debts the receiver 
is entitled to have recourse to the usual processes of Jaw„ 
namely, to attach and sell the property. There is nothing 
in the scheme of the Insolvency Act authorizing the 
receiver to eject the sons of the insolvent from the 
property in their possession. The property of the sons 
is not the property of the insolvent. (Mears, C,J. and 
Sen, J.) SITA RAM z/. RECEIVER OF THE ESTATE 
OF Ram Prasad. LB. 1932 All. 363 = 137 I.O. 786u 
= 1932 A.L J. 286 = A.I.E. 1932 All. 363. 

[R. 1932 M.W.N, 1189 (1191).] 

— S. 28 — Hindu father's insolvency — Receiver's 

rights — Previous attachment of entire joint family pro- 
perty. 

Where the entire property belonging to the judgment- 
debtor and his sons had been attached before the judg- 
ment debtor w’as adjudicated as an insolvent and the 
petition for adjudication was pre.sented after the date of 
the attachment, it follows that the father's power of 
disposal of the sons’ shares had been destroyed by the 
existing attachment of tho'^e shares; and the Official 
Receiver has no power either to deal with the sons’ 
shares by rea'^on of the order of adjudication or to 
appropriate the sale proceeds accruing from the sale of 
the sons’ shares. 5l M. 342, Foil, and 5l M. 417, Ref, 
(Madhazian Nair, /.) OFFICIAL RECEIVER, COIM- 
BATORE V, Arunachalam CHETTIAR. IE. 1931 
Mad. 399=130 I.C. 479 = 33 L.W. 607 = A.I.R. 1931 
Mad. 118. 

[Affirm. 66M.L.J. 412.] 

S. 2S— Hindu fathers insolvency — Receiver's 

right — Sale of family property without an attachment, 

A Hindu father’s right to dispose of the joint family 
property in order to satisfy his ow’n debts is property 
within the meaning of .S. 28 of the Insolvency Act and 
vests in the receiver who is entitled to seize the entire 
family property and transfer it in order to satisfy the 
debts of the father. It is not incumbent on such a 
receiver to obtain an order of the Court, execute it and 
attached the family property. He can straight away 
seize the property and sell it under a private deed, it not 
being incumbent upon him to take out an attachment. 
(Sulaiman, C , J . and Rennet, /.) BHAGWAN DAS v, 

Lakshmi Chand. 155 I.C. 661 = 7 R.A. 970 = 1935 
A.L.J. 673 = 1936 A.W.B. 672 = A.I.R. 1936 AIL 
643. 
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' "S, 28 — Hindu father* s insolvency — Receiver's 

■right to sell son's share. 

Xt is open to the receiver in insolvency to seize the son's 
share and sell it in order to satisfy the debts payable by 
the father when the debt is one which it is the pious duty 
of the son to pay. 6 Lah. 1, Rel. on. (Case law discussed. 
Cllfuke/;i, Banerfiy Kendall ^ King and Sen^ //.) 
Anand Prakash V. Narain Das dori Lal. 63 All. 
239-135 10. 119 = I.B. 1932 All. 7-1931A.L.J. 
122-A.IR. 1931 All. 162(F.B.). 

[F. 53 A. 868 (884) (F.B.); 13 L. 464 (470). E. 1932 
A.L.J. 285 (288); 9 Luck. 304 (3l2, 320). 25 S.L.R. 521 
(524); 66 M.LJ. 267 (278). Eel. 1935 A.L.J. 673 (675).] 

' Ss. 28 and 4 — Hindu father's insolvency — Re- 
ceiver's rights — Sons* shares sold prior to adjudication. 

By virtue of the father’s power of disposition vesting 
in the receiver, he is entitled to seize the sons* shares and 
hence he has also the right to ask for annulment of the 
sale of the sons’ shares. The remedy of the receiver lies 
in the Insolvency Court and not in ordinary Civil Court. 
^Ntyogiy A.J.C.) Hiralal Champa Lal Marwadi 
V. Fattehchand Parmanand. 1621.0.1026-^7 
E.N. 109-A.IE. 1934 Nag. 271. 

■■■ ■' yS. 28 (2) — Hindu father's insolvency — Sale of 
father s right after a decree for partition— Sons* share 
not conveyed. 

Where a sale deed executed by the Official Receiver 
conveyed only the right, title and interest of the insolvent 
father in a Hindu joint family and the minor sons had 
obtained in a suit for partition a decree before such sale. 

Heldy that the share of the sons in the property was 
not sold. A.I.R. I9l6 P.C. 220, Dist. (JValshy /.) 
Nachimuthu Chettiar V. Ramakkal. 147 I.C. 
494-6 E.M 351-A.I.E. 1933 Mad. 475. 

—'’S. 28 — Hindu father* s insolvency — Undivided 
son's share — If vests in 0/fictal Receiver. 

When a joint Hindu father governed by Mitakshara 
Law is adjudicated an insolvent , his joint son’s share, 
assuming that the debt payable by the father is one 
which it is the pious duty of the son to pay, does not 
vest in the Receiver. 6 Lah. 1, Rel. on. (Case-law discus- 
sed ) {Mukerfiy Banerju Kendall ^ King and Sen^/J,) 
ANAND Prakash v. Narain Das Dori Lal. 53 
All. 239 =1931 A.L.J. 122 = 135 I.C. 119-I.E. 1932 
All 7 = A.I.E. 1931 All. 162 (F.B.), 

[F. 29 N.L.R. 159 (163). E. 54 A. 954 (965; (F.B.).] 

S. 28 — Hindu father's insolvency — Vesting of 

father's power to sell the son's shares — Death of the iu' 
solvent — Effect of. 

On the adjudication of a Hindu father as an insolvent, 
his power to sell the son’s shares in the joint family pro- 
perty for the discharge of such of his debts as are not 
illegal or immoral vests in the receiver; and such a 
power does not terminate on the death of the insolvent. 
Distinction between powers conferred by a deed under 
the English law and the right of a Hindu father to sell 
the son’s interest in joint family property pointed out. 
(Case law discussed.) (^Broadway and Bhtde, J J.) GORI 
Shanker V. Basheshar Naeh Goela. 13 Lah. 464 
=I.E. 1932 Lah. 89 = 135 I.C. 217 = 33 P.L.E. 314 = 
A.I.E. 1932 Lah. 151 

[F. 29N.L.R. 159 (163).] 

— -S. 28 — Hindu father's insolvency — What vests 
in the Receiver, 

On the insolvency of the father of a joint Hindu 
family it is only his own share of the family property 
that vests in the Official Receiver. With respect to 
those shares what vests in the Official Receiver is only 
the father’s power of disposal. {Madhavan Hairy /.) 
Official Receiver, Coimbatore v. Aruna- 
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chalam Chettiar. I.E. 1931 Mad. 399=1301.0. 
479 = 33 L.W. 607 = A.I.E. 1931 Mad. 118. 

— — S. 28 — Hindu father's insol vency-'^^What vests 
in the receiver — Attachment before judgment and sale 
of father's property. 

Where a person attaches before judgment the pro- 
perty of the father of the joint Hindu family including 
the sons* share and the same is sold in execution ot the 
decree against the father alone the sons not taking any 
objection and the father having been adjudged insolvent 
before the sale the price of the sons’ share w'ould go in 
satisfaction of the decree and the price of the father’s 
share only vests in the Official Receiver for the benefit of 
the general creditors. (^Beasley, C, J. and Bardswelly 

/.) Official Receiver, Coimhatore v. Aruna- 
chalam Chettiar. 6 E.M. 638 = 1481 C. 787= 
1934M.W.N. 113 = 39 L.W 338 -A.I.E. 1934 Mad. 
217-66ML.J.412. 

Hindu manager’s insolvency. 

^ "S. 28 (2) — Hindu manager* s insolvency — Recei- 

ver s rights Attachment of shares of other coparceners . 

The undivided interests of the coparceners in the joint 
family property' do not vest in the receiver upon the ad- 
judication of the manager as an insolvent, though the 
manager’s power to di>pose of such shares to satisfy the 
just and proper debts incurred by him on behalf of the 
joint family may so vest. But as the manager has no 
right to exclude them from possession the receiver also 
cannot attach their property. 39 N. L. R. 128, Overr. 
(Case-law considered.) (Macnair, J.C. and Subhedar^ 
A.J.C.) Kanhaiyalal Marwadi z/. Dablia Bari. 
29 N.L.E. 159 = IE. 1933 Nag. 187 = 143 I.C. 769 
A I.E. 1933 Nag. 160, 

S. 28 — Hindu manager's insolvency— Suit on 

promissory note executed by manager — Maintainability 
against other members. 

After the adjudication of the managing member of a 
joint Hindu family, a creditor filed a suit on a promis- 
sory note executed by the managing member. It was dis- 
missed as against the insolvent and the Official Receiver 
but decreed as against the other members of the joint 
family. It was contended that the suit was not main- 
tainable against the other members also as, on the insol- 
vency of the managing member, the power to sell the 
whole of the family property to discharge the debts of 
the family vested in the Official Receiver as “the pro- 
perty of the insolvent.” 

Heldy that the creditor was not resorting to any pro- 
perty, or trying to interfere with the power, vested in 
the Official Receiver and the suit, which was only direct^ 
ed against the shares of the other members, was main- 
tainable. {Krishnan Pandalaiy J.) CHINNA VeeRIAH 
V. GURlVi Reddi. 6 E.M. 641 = 148 I.C. 831=1934 
M.W.N. 622 = 39 L.W. 347 = A. I.E 1934 Mad. 223 
= 66 M.L.J. 277. 

-S. 28 — Hindu manager's insolvency — Undivided 
interests of coparceners — If vest in receiver. 

On the adjudication of the manager of a Hindu joint 
family, the undivided interests of the coparceners in the 
joint family property do not vest in the receiver, though 
the manager’s power to dispose of such shares to satisfy 
the just and proper debts incurred by him on behalf of 
the joint family may so vest. The power of the coparce- 
ners to deal with their shares is not affected by the fact 
that the receiver instead of the manager has a certain 
power of disposal over the shares. The manager could 
not have excluded them from possession and the receiver 
cannot attach their property. 6 Lah. 1 (P C.), Rel on. 
(Case law discussed.) {Macnair^ J.C, and Subhedar^ 
A.J.C.) Kanhaiyalal Marwari v. Dablia. 29 
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N.L.B. 169 = IJl. 1933 Nag. 187=143 1 0. 769 = A. 
I.B. 1933 Nag. 150. 

[D. 1934’N. 231 (232).] 

Insolvency of firm. 

S. 28 — Insolvency of firm — Joint family^ a 

partner — Liability of minor sons — Nature of, 

A minor cannot be adjudicated an insolvent and as a 
partner in a trading firm he is under no personal liabi- 
lity and no property of liis which is not the property of 
the firm* can be touched by the receiver. But where a 
joint family consisting of fathers and minor sons, is a 
partner in a trading firm which is adjudicated insolvent, 
the liability of the minors as sons extends to all debts of 
their fathers as aie not shown to be immoral {Afacpher- 
son ami Dhavle, JJ^) BHOLA PRASAD v KaMKUMAR 
MARWAKi. 11 Pat. 399 = 1 E. 19S2 Pat. 205 = 139 
I.C. 13 = 14 PatL.T. 63=A.I.R. 1932 Pat. 231. 

— — — S. 28 — Insolvency of firm — Only adult partners 
will be adjudicated. 

When a firm consists of adult and minor partners and 
an adjudication order is sought against the firm itself, it 
will not be made against the firm, but the adult partners 
alone will be adjudicated. (A/ose/y and Dunkley^ J J f) 
K. K. BaNERJEE, OFFlClAb RECEIVER V. S. M. N. 
Ahmed. 168 10. 670 = 8 E.R. 186 =A.I.E. 1936 
Bang. 327. 

Leave of Court. 

S. 28 (2) — Lea7'e of Court — Absence — Objection 

on appeal for the first time. 

The objection to the .suit on the ground of its having 
been brought without leave of Court required under S. 
28 (2) of the Provincial Insolvency Act should be raised 
in the fir.st Court and where it has not been .so raised, it 
is not open to the Official Receiver on appeal to contend 
that the suit should have been dismissed by the lower 
Court for want of leave. {Bardmelf J.) SaTYAMMA 
v. OFFICIAL receiver, KRISHNA DISTRICT. 6 I.E. 
(Mad.) 303=146 I.C. 699 = 38 L.W. 891=A.I.R. 
1933 Mad. 917. 

S. 28 (2) — Learie of Court — Absence-— Obi ecti on 

not taken in lower Court — Waiver. 

Where the defence as to w ant of leave of the Insol- 
vency Court under S. 28 of the Provincial Insolvency 
Act for the institution of a suit, is not raised in the 
lower Court, nor mentioned in the grounds of appeal, 
the objection must be deemed to have been waived. 
A.I.K. 1929 Mad. 323, Foil, U^ii Lai and Sale, JJ ) 
Malan Devi z/. The Amriisak National Bank, 
LTD. 162I.C. 39 = 8 B.L. 838 = 37 P.L.R. 787 = 
AIE. 1936 Lah. 286. 

S. 28 (2) — Leave of Court — Conditional grant 

— Attachment of son's shaie in execution — Coment to sale 
of entire prop city in insolvency — Right of executing 
crediiir to preference. 

Though ordinarily an attachment of the son^s shares 
in execution of a decree would put an end to the right of 
the OfliLial Receiver to sell the shares of the son of the 
insolvent, when the attachment is effected by a creditor 
who was gi anted leave to institute the suit under S. 28 
(2) of the provincial Insolvency Act on condition of his 
h.inding over to the Otlicial Receiver all the moneys 
rtahsfcd by him, and when such creditor consents to a 
s.th^ ],y the Ufiicial Receiver of the entire property of 
the j. mt family, the creditor is not, by reason of the 
attaclincnt, entitled to any preferential right in respect 
of the pi()( eecls of the sale of the shares of the sons to 
the excluMoM of other creditors. (Curgenven and Cor^ 

nisk. JJ.) Venkatauama Sastriar V. Official 
Receiver, Coimratohf. 164 1.O 449 = 7 E.M. 432 
= 40 L.W. 904 = A I.R. 1936 Mad. 266 = 68 M.L.J. 
367. 


PROV. INSOLV. ACT (1920). S. 28. 

S. 28 (2) — Leave of Court — Formal request for 

— Necessity — Application for declaration of insolvent's 
title for direction for sale by Official Receiver— Prayer 
for leave — Implication of. See PROVINCIAL INSOL- 
VENCY ACT, SS. 4 AND 28 (2). 69 M L. J. 137. 

S. 28 (2) — Leave of Court— If can be implied. 

Kven though no formal application is made to the 
Insolvency Court for leave under S. 28 (2) and even 
though there is no sanctioning of such leave, when the 
Insolvency Court entertains an application made by the 
creditor under S. 4 of the Act hears it and proceeds to 
be given a decision upon it, the Court must be deemed 
to have impliedly granted leave. {Beasley, C ,J. and 
y.) Nakayanamma V. Venkatasomayajulu. 
153 I.C. 624 = 7 E.M. 364==40L.W. 693 = 1934 M. 
W.N. 1034 = A.I.E. 1935 Mad. 46 = 67 M.L J. 616. 

• -S. 28 (2)— Leave of Court — If can be implied. 

Where the Insolvency Judge, in his order of adjudi- 
cation, stated specifically that the creditors might, if so 
advised, file a separate suit for having the transfer 
declared void, it was held that it was clear that the 
permission to sue was granted by him and that it was 
not necessary for the creditors to make another applica- 
tion at a later stage for the repetition of the previous 
order. {Tek Chand and Coldstream , JJ.) ChaTTRU 
Mal?^. Mt. MaJIDAN. 15 Lah. 849=160 I.C. 888 
= 7 BL.30 = 35P.L.B. 402 = A.I.E. 1934 Lah. 460. 

S. 28 — Leave of Court — Suit by creditor not 

bound by composition — No leave of Court is necessary 
under S. 28 of the Provincial Insolvency Act, for the 
institution of a suit by a creditor not bound by the com- 
position. Sec Provincial Insolvency act, S. 39. 
A.I.E. 1935 Mad. 929. 

Proceedings against insolvency. 

— “S. 28 (2) — Proceedings against insolvent — Cre- 
ditor, competency to take. 

When an Official Receiver has been appointed he 
represents the whole body of creditors and it is he who 
should move the Court on behalf of a creditor to attach 
the insolvent's property though it is open to a creditor 
to bring any matter to the notice of the Official Receiver 
or of the Court. {Sulaiman, J.) jAG MOHAN LAL v. 
MT. Gomti. 6 I E. (All.) 298 = 146 I.C. 494 = A.I. 
E. 1933 All. 153. 

— — 'S. 28 (2) — Proceedings against insolvent — Decree 
against — Right to execute independently of Insolvency 
Court, 

A person obtaining a decree on the understanding 
that he is getting a decree against certain insolvents and 
that his exclusive remedy would be to go to the Insol- 
vency Court and get rateable shares in the asset.s, has no 
right to execute that decree independently of the Insol- 
vency Court and attach the property contrary to the 
provisions of S. 28 (2) of the Insolvency Act. {Sulai- 
man^ C.J. and Rennet, /.) BhaGWaN DaS v. 
Lakshmi Chand. 16610 661 = 7R.A. 970 = 1935 
A.L.J. 673 = 1936 A.W.R. 672 = A.I.R. 1936 All. 643. 
— S. 28 (2) — Proceedings against insolvent — Leave 
of Court — Absence — Duty of Court. 

The wording of S. 28 does not require that a suit 
by a creditor against an insolvent without leave of Court 
to be dismissed, but by implication gives power either to 
stay the suit or allow it to be proceeded with on terms, 
these powers may be exercised at a stage later than the 
commencement of the suit, should the suit have already 
been commenced without leave. 41 B. 312 and 31 Bom. 
L.R. 981, Rel. ; 40 B. 235, Not Foil. (Tyabji, /.) 
Bhimaji V. Chunilal. 67 Bom. 623=1 E. 1932 
(Bom. 451 = 1381.0. 824 = 34 Bom.L.E. 683=A.I.E. 
1 1932 Bom. 344. 
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Note. — Sec, however, the ruling under S. 17 of the 
Presidency Towns Insolvency Act holding that it is the 
duty of Court to dismiss such a suit. Maya Ookeda v. 
Kuverji, 34 Bom.L.R. 649. 

— ■ S. 28 — Proceedings against insolvent — Leave of 
Court — Declaratory suit by creditor. 

Whereas a stranger to the proceedings can file a 
declaratory suit against an insolvent without the leave of 
the Court, a decree- holder of the insolvent or a creditor 
who has been a party to the insolvency proceedings, can- 
not bring such a suit without the leave of the Court 
under S. 28 (2) of the Act. Failure to obtain leave be- ^ 
fore the institution of the suit cannot be cured by obtain- i 
ing leave subsequently. 40 Horn. 235; 5l M. 833; A.I. 
K. 1922 Nag. 108 and A.I.R. 1919 Sind 42. Rel. on ; ; 
54 All. 532; A.I.R. 1930 Lah. 708; 46 All. 16 and | 
2 Pat. 724. (^Staples, A.J.C.) Dadulal v. Namdeo. i 
6I.R. (Nag.)64(2)=145I.C.697(2)-A.IR. 1933 . 
Nag. 217. i 

— — S. 28 (2) — Proceedings against insolvent — Leave \ 
of Court — Execution against person ~ Limitation, ' 

The concluding portion of S. 28 (2) imposes a disabi- 
lity which debars a creditor from commencing any suit 
or other legal proceeding, except with the leave of Court ; 
and an application for execution is the commencement J 
of a legal proceeding within the meaning of the section. ' 
This disability is not affected by the fact that there has | 
been no piotection order under S. 3l, if the creditor ' 
could not have applied at all for leave. Until such leave j 
is obtained, the decree-holder is under disability from | 
taktng any step in execution of dec ree and where the | 
application for execution of a decree passed after an ad- j 
judication is made within the period of limitation fiom j 
the order granting leave, the application is not barred by i 
limitation, even though it may be more than three years | 
from the date of decree, 47 1 C. 798, Dist,; 49 A. 201. J 
Diss. iKuhoant Sahay ami Maepherson, JJ,) HiT i 
Narayan .Singh v. Brij Nandan Singh. 10 Pat. ! 
422=I.R. 1931 Pat. 489-134 1.0. 633-12 Pat.L.T. 1 
345-A.I.R. 1931 Pat. 357. i 

S. 28 (2) — Proceedings against insolvent — Leave j 

of Court — Suit and decree against insolvent after peti- 
tion and before adfudicatton— Validity as against 
Official Pecciver. 

A petition to adjudicate the 2nd respondent as insol- 
vent was presented in Court on 3-2 1931. On 4-2 l93l, 
appellant to whom the insolvent owed moneys filed a suit 
against him, without leave of the Court, for the specific 
performance of an agreement by the insolvent executed ; 
on 19-3-1930, undertaking to execute a mortgage in ap- | 
pellant’s favour. The insolvent appeared by pleader on ' 
31*7-1931 and filed a written statement on 7-8-1931, but ; 
subsequently withdrew his defence on 8-9-1931 on which 
date a decree w'as passed against the insolvent. The ■ 
order of adjudication was passed later on 8 10 1931 i 
vesting the properties in the Official Receiver. The i 
latter filed an application on 13 2-1932 to declare void 
the decree obtained by the appellant against the insol- 
vent. 

Held, that by reason of the doctrine of relation back, 
the property of the insolvent must be deemed to have 
vested in the Official Receiver on the date of the pre- 
sentation of the insolvency petition and that the suit filed 
subsequent to that and the decree passed therein were 
void as against the Receiver as being contrary to S. 28 
(2) of the Provincial Insolvency Act, no leave of the 
Court having been obtained. 

Held, further^ that the decree was not a “transaction'* 
protected by the proviso to S. 55 of the Act. {Beasley 
C,J. and Cornish, /.) ATCHUTA RAMAYYA GaRU v. 


PROV. INSOLV. ACT (1920), S. 28. 

OFFICIAL Receiver, East Godavari. 58 Mad. 
1032 = 158 1.0. 460 = 8 R.M. 268 = 1935 M.W N. 716- 
= 42 L.W. 220 = A.I.R. 1935 Mad. 817*69 M.L.J. 
241. 

— — S. 28 — Proceedings against insolvent — Omission 
to implead Offi.ial Pectiver in mortgage suit — Decree 
and sale — Binding natui t . 

A judgment debtor cannot have the sale set aside on 
the ground that the Official Receiver who was a neces- 
sary party was not impleaded in the mortgage suit. 
Official Receiver may not be bound by the sale but the 
j judgment-debtor is bound. {Sulaiman and King, J J.) 
Inamullah Khan v. Shamhhu Daval. I.B. 1931 
All. 277 = 1931 A.L. J. 62 = 130 1.C. 485 = A.I.R. 1931 
All 169. 

S. 28 {2)— ^Proceedings against insolvent — Suit 

against two persons— One ad j initiated insolvent — Suit 
continued without impleading Official Receiver — Decree 
— Ecxeculion — Property sought to be brought to sale — 
Validity of — Proceedings, 

A widow sued her husband's bi other and his son for 
maintenance. Soon after filing the suit, the former was 
adjurlicated insolvent, 'i'he plaintiff took time to con- 
sider what was to be done under the circumstances; but 
choose to continue with the suit as such without implead- 
ing the Official Receiver and a decree was obtained 
making future maintenance a charge on certain property. 
In execution of the decree she tried to bring the 
property to sale wdieieupon the Official Receiver inter- 
vened and objected. 

Held, that under S. 28 (2), as execution was sought 
without leave of Court in respect of property which had 
already vested in the Official Receiver, the proceedings 
were invalid as against the Official Receiver, in so far 
he represented the estate of the insolvent, but that 
otherwise thay were valid. 25 Mad. 406 and Wood v, 
Surr, 19 Beav. 55 1, Ref., 54 C. 595 (P. C.), Dist, 
{Panda I at, J,) PONNUTHAYE AMMAL z/. OFFICIAL 

Receiver, Coimbatore. 6 I.R. (Mad.) 262 = 146 I. 
C. 417 = 38 L. W. 762 = A.I.R. 1933 Mad. 858 = 65 M. 
L.J. 833. 

Proceedings by insolvent- 

S. 28 — Proceedings by insolvent- Competency — 

— Proper course. See PROVINCIAL INSOLVENCY ACT, 
S. 59 0/). 1936 A.L. J. 709 = A.I.R. 1936 All. 676 (F. 
B.). 

— — — S. 28 — Proceedings by insolvent — Execution sale 
7 otthout leave of Court — Setting aside — Locus standi of 
insolvent. 

An insolvent who has been adjudicated as such and 
whose properties have vested in ^ Receiver appointed by 
the Insolvency Couit, has thereafter no locus standi to 
apply to set aside an execution sale on the ground that 
the sale was void as having taken place without the 
leave of the Insolvency Court. {Guha and Bartley, J J f) 
PHANI BHUSAN BaSU v, ShaSHI BHUSAN MAITY. 
156 I.C. 401 = 7 R.C. 710 =60 C L.J. 581 = 39 O.W.N. 
366 = A.I.R. 1935 Cal. 391. 

S. 28 — Proceedings by insolvent — Right to sue — 

Claim for damages for defamation — Maintainability by 
insolvent. 

An insolvent is entitled to sue for defamatory words 
whether published before or after his adjudication; and 
such damages as he may recover will not belong to his 
I trustees. Though in such a suit for damages for defa- 
mation of the insolvent a part of the claim refers to the 
injury to the insolvent’s estate, the insolvent may still 
carry on the suit as the right of action for the injury to 
I his character and reputation remains vested in him. 
I (English case relied on.) {Pup Ghand, A\J,Cf) CHAIN- 
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RAi Valiram V. Sunday Times, ltd. 26 S.L.B. 21 
-IR. 1932 Sind 183 = 140 I.O. 233=A.I.B. 1932 
Sind 33. 

S. 28 (2) — Proceedings by insolvent — Right to 

sue — Personal claim for damages — Continuance of pro- 
ceeding after adjudication, 

A daim to damages of ascertained or unascertained 
amount resulting from a breach of contract on the part 
of one of the parties to the contract is not a debt, or is 
it a claim to any beneficial interest in the movable pro- 
perty. The right to claim damages is a mere right to 
sue and therefore does not vest in the Official Recei- 
ver. The insolvent is the person who is entitled to conduct 
the appeal where the adjudication takes place during the 
course of the proceeding. (^Niyogi^ A f.C.) LiladhaR 

Nago. 28 Nag.LB. 340 = 1411.0. 479 = I.R. 1933 
Nag. 67= A.I.B. 1933 Nag. 6. 

S. 28 — Proceedings by insolvent — Sale of land 

prohibited to be sold — Application to set aside. 

The land of a member of an agricultural tribe was 
sold in insolvency and the sale proceeds were distributed 
among the creditors. The insolvent relying on these 
payments to creditors applied for discharge and was 
accordingly discharged. He subsequently, long after 
the expiry of the period of limitation, filed an applica- 
tion to have the sale set aside on the ground that the 
land cannot be sold under the Punjab Alienation of Land 
Act. 

Held, that though the land cannot be sold in insol- 
vency, under the above circumstances he was not entitled 
to have the sale set aside. A.I.R. 1930 Lah. 1034, Ref. 
(Jailal,/.) JAI KiSHAN DASS w. CHIRAGH DiN. 
I.B. 1933 Lah. 277 (IW 142 1.0 812 = 34 P.L.B. 486 
= A.I.B. 1933 Lah. 250. 

S. 28(2) and (6) — Proceedings by insolvent — 

Suit for money lent after odjudication-^Defendant, if 
can deny that money was plaintiff* s. 

Where an in'-olvent filed a suit for money lent after 
adjudication the defendant who took the money from 
the plaintiff should not be allowed to deny that the 
money belonged to the plaintiff. Prima facie there is no 
presumption that the money does not belong to the 
plaintiff and if the receiver has not intervened and seiz 
ed this amount, there is a presumption in favour of the 
plaintiff that the money is his own and the suit cannot 
be thrown out on the mere ground that the plaintiff is 
an insolvent. ^Sulatman,C,J., Thom and Iqbal Ahmad, 
J/,) Abdul Rahman v. Nihal Chand. 68 All. 132 
= 167 I.O. 41 = 8 B. A. 91 = 1936 A WR. 833-1936 
A.L.J.709 = A.IB. 1936 All 676 (F.B.). 

Receiver. 

"S. 28 (2) — Receiver — Addition of — Insolvency of 
■mortgagor. 

In a suit to enforce a mortgage, if the mortgagor is 
adjudicated an insolvent, the Official Receiver is a neces- 
sary party and ought to be impleaded. The suit can 
then be continued against him under O 22. R. 10, and 
the rule of limitation in Limitation Act, S. 22 (1) does 
not apply. {Coldstream, /.) KaRIM BAKHSH v. KHERA. 
36 P.L R 483 = A.I R. 1936 Lah. 316. 

S. 28(2) and (4) — Receiver — Addition — Neces- 
sity — Partition. 

A partition of pi operty in which an insolvent has a 
share is not valid, if the leceiver in whom that share is 
vested is not a party to that partition. But, if the 
receiver does not claifn it in the insolvency proceedings, 
the partition would be binding upon the parties after the 
discharge of the insolvent {Dalip Singh and Bhide, 
//) Diwan chand 7/. Manak Chand. 16 Lah. 
392 = 165 1 0 938 = 7 R.L. 802 C2) = 36 P.L.R 186 = 
Jk.I.R. 1934 Lah. 809. 
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S. 28 — Receiver — Rights of — Contract in respect 

of property. 

The scheme of the Insolvency Act is to vest the 
property of the insolvent in the receiver. If the insok 
vent is under a liability wffiether it arises out of an equity 
or as a matter of law the receiver cannot have any grea- 
ter right than the insolvent himself. Where the insolvent 
had at the time of purchase of certain property agreed 
with the vendor to remove certain Chhatta in a common 
lane whenever the vendor required and the receiver hav- 
ing sold the property of the insolvent, 

Held, that the purchase was bound by the undertak- 
ing given by the insolvent. {Mukerji and Allen, JJf) 

Nand Gopal Das r. Batuk Prasad Gupta. 64 All. 
17 = I.B. 1931 All. 701 = 133 I.O. 641 = 1932 A.L.J. 
36-A.I.B. 1932 All. 78. 

— — S. 28 (2) — Receiver — Right of suit — Tort result 
ting in injury to estate, 

A right of suit in respect of a tort resulting in injuries 
to insolvent’s estate vests in the receiver in insolvency, 
and if the right of action arose prior to the adjudication 
of the insolvent, on the making of the order of adjudi- 
cation the only person who can bring a suit in regard 
thereto is the receiver. (Ba Cl and Dunkley, //.) 

Hashim Khan v, Koya Mohideen Kaka. 6 
LR. (Rang.) 62=146 I.O. 836-A.I.B. 1933 Bang. 
268. 

— Ss. 28 (2) and 56 (1) — Receiver — Right of suit 

— testing in insolvency — Report under S, 34 (5), U, P, 
Land Revenue Act — Necessity, 

A vesting under S. 28 (2) or 56 (1) of the Provincial 
Insolvency Act is a “transfer*’ under S. 34 (5) of the 

U. P. Land Revenue Act, and the receiver must make 
a report as required by that section. In the absence of 
such a report, he cannot maintain a suit in the Revenue 
Courts for arrears of rent due to the insolvent. {Oppen^ 
heim, S M. and Drake Brockman, J.Mf) MOTI RAM 
z/. Nand Lal. 11 O. W-N. 1037 = 15 L.B. 646 (Rev.) 
= 18 B,.D. 430(2). 

S. 28 (6) — Receiver — Rights of — Mere deposit. 

It is not sufficient for the creditor of the insolvent 
merely to prove a deposit with the insolvent to be entit- 
led to a charge on the assets of the insolvent he must 
prove a deposit with the insolvent for a definite purpose. 
{Bardsivell, y.) SaTYAMMA v. OFFICIAL RECEIVER, 

Krishna District 6 I.R. (Mad.) 303 = 146 1.0. 699 
= 38 L W. 891 = A.I.R. 1933 Mad. 917. 

S. 28 — Receiver — Rights of — Occupancy land of 

insolvent. 

Occupancy land of a tenant does not vest, on his being 
adjudicated an insolvent, in the Insolvency Court; and 
the Court cannot therefore in any way deal with such 
land. (Staples, A./.C.) GHANSYAM Kunbi v. YOOWA- 
RAJ. 161 1.C 889 = 7B.N. 71 = 17 N.L.J. 163= A.I. 
R. 1934 Nag. 231. 

— Ss 28 (6) and 66 (S) — Receiver — Right to pos» 
session — Receiver in possession in mortgagee suit — Subse^ 
quent adjudication of mortgagor, 

A receiver appointed in a mortgage suit and in pos- 
session of the mortgaged property, is not superseded by 
the insolvency of the mortgage and the appointment of a 
receiver-in insolvency. The latter has no preferential 
right to possession and the receiver appointed in the 
suit cannot be removed from possession and made to 
surrender possession to the receiver- in -insolvency. 
{Guha and Bartley, //.) NRISHINHA KUMAR SiNHA 

V. Deb Prosanna Mukerjee. 62 Cal. 483 = 167 1.C. 
140 = 8 B.O. 86=39 O.W.N. 384=A.I.R. 1936 OaL 
460. 
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Belatlon back. 

■■Ss. 28 (7) and 31 — Relation back — Debt alive 
on date of application but barred on date of adjuUtca- 
tion — If provable^ 

S. 34 is governed by sub-S. (7) of S. 28. Hence if 
the right to recover a debt has become barred by time 
on the date when the order of adjudication is made but 
the light subsists on the date of the presentation of the 
application or on the date when the application is ad- 
mitted, the creditor is entitled to prove his debt as the 
statute of limitation does not affect debts which are 
within time on the date of the petition. {Addison and 
Bhide,//.') Nizam z/. Babu Ram. 14 Lah. 730 = 
XR. 1933 Lah. 319 = 34 P.L.R. 464 = 143X0. 175= 
A.XR. 1933 Lah. 688. 

S. 28 (7) — Relation hack — Sale after admission 

of petition and before adjudication — Title of purchaser. 

By the operation of S. 28 t^7) the title of the auction- 
purchaser who purchases the property of the debtor after 
the admission of the insolvency petition but before the 
order of adjudication is not absolute but contingent on 
the insolvency application being dismissed. If the in- 
solvency application is dismissed he gets an indefeasible 
title. But if the order of adjudication is made he can- 
not claim any title as against the receiver unless he is 
purchaser in good faith. {Naiim Ah and Henderson , 
//) JOGENDRA Nath Kundu v Jogneswar 
Mandal. 63Cal. 176 = 158 X0. 674 = 8 R.C. 201 = 
39 0.W.N. 1289=A.I.R. 1935 Cal. 612. 

S 28 (7) — Relation back — Sale in execution 

after presentation of inwlvency petition but before ad- 
judiration — Validity against receiver. 

Where property of the judgment-debtor is sold by the 
decree holder after the judgment-debtor has applied for 
insolvency, without notice to the Oflicial Receiver, the 
sale is a nullity as the adjudication of the insolvent 
relates back to the date of his petition and the Official 
Receiver is entitled to all the properties of judgment - 
debtor from that date. A.I.R. 1914 P,C. 129 and A.T R. 
1917 Mad 924, Foil. {Pandrang Roiv^ /.) HENRY 
Merieu V. OFFtciAi. Receiver, Madura. 8 R.M. 
477 = 159 XC. 244 = A.XR. 1935 Mad. 907. 

-Ss. 28 (7) and Relation back —Transfer 

declared void — Saleable interest of insolvents trans- 
feree. 

Where subsequent to the transfer made by the insol- 
vent, a petition for adjudication is tiled and the transfer 
is found to be fictitious and fraudulent, and consequently 
void as against the Official Receiver, the property vests 
in the Official Receiver under S 28 (7) from date of 
petition for insolvency and as such the transferee has no 
saleable interest subsequent to this. Hence a transfer 
by him is void. {Addison and Din Mohammad^ //-) 
Ata Mohammad Mehk Chand. 16 Lah, 1013 = 
156X0. 1018 = 8 R.L. 63 = 38 P.L.R. 24 = A LR. 
1935 Lah. 368. 

Reputed ownership. 

S. 28 (3) — Reputed ownership — Applicability of 

doctrine — Unregistered mortgage of immovables and 
mcroables — Order upholding latter — Insolvent in posses- 
sion of some other movables — Right of Official Receiver 
as against mortgagee— Construction of order. 

An insolvent had executed a mortgage of both mov- 
able and immovable properties. But the deed was un 
registered and was therefore invalid as regards the latter. 
In an application under S. 54 of the Provincial Insol- 
vency Act the Court held that the document was not 
invalid as a whole, but was valid as regards the movables^ 
/.If., machineries^ and stated in the concluding part of its 
order that the mortgage was valid so far as the movables 

Q, D.— 11—179 
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i were concerned and was not void under S. 54. Some 
t movables other than the machineries were in the insol- 
vent’s possession and it was contended that the order 
must be limited to the machineries alone and that the 
other movables which were in the insolvent’s possession 
vested in the receiver under S. 28 (3) of the Act. 

Ileld^ the movables referred to in the concluding part 
I of the order covered all the movables and not merely the 
' machineries, and that the other movables did not vest in 
, the receiver, and they did not suffer from the doctrine 
, of reputed ownership as laid down in S. 28 (3) of the 
Act ; consequently the mortgagee was entitled to their 
value from the Official Receiver. {Guha and Bartley^ 

JJ .) Satya Niranjan Banekjee V . Dinesh 
Chandra ROY. 166X0.520 = 7 R.C. 726 (i; = 60 
C.L J. 616= A.XR. 1935 Cal. 388. 

Scope. 

I S. 28 {^)— Scope, 

The first part of sub-S. (2) deals with remedies 
against the property of the insolvent and the second part 
deals with all remedies including the remedy against the 
I peison of the insolvent. The Act of 1907 imposed a 
I disability not only as against the property but also 
. against the person of the insolvent and the Act of 1920 
has made the alteration that the disability as against the 
person of the insolvent may be removed by obtaining 
leave of the Court. {Kulwant Sahay and Macpherson^ 
JJ .) Hit Narayan Singh v. Brij nandan Singh. 
10 Pat. 422 = XR. 1931 Pat. 489 = 134 XO. 633=12 
PatL.T. 345= A.I.R. 1931 Pat. 357. 

[Not r. 54 A. 416(419).] 

S. 28 (2) and {^— Scope. 

The Act makes no difference between property be- 
longing to the insolvent when the order of adjudication 
is made and the after-acquired property mentioned in 
Cl. (4), All the property of the insolvent vests in the 
Court or the Receiver as soon as the order of adjudica- 
tion is made. The property is taken away from him 
. and vested in the ('ouit so that after such vesting the 
insolvent ceases to be the owner of the property in law 
, and dealings by him with respect thereto are void. {Raza 
and Kisch JJ .) BUDDHU LaL v. RAM SaHAI. 8 
Luck. 87 = I.R. 1932 Oudh 332 = 138 I.C. 808 = 9 
, O.W.N. 523 = A.XR. 1932 Oudh 244. 

' S. 28 (2) and {^)— Scope — Aiienation by undis- 

charged insolvent — Validity of. 

An alienation by an undischarged insolvent of pro- 
perty belonging to him is not void but only voidable at 
the option of the receiver or the Court and is not wholly 
, void. S. 28 only vests his property in the receiver but 
■ does not take away his capacity to contract. 43 All. 555, 
Ref. {Iqbal Ahmad and Hisrh, J J .) RUP NaKAIN 
Singh zc Har Gopal Tkvvari. 65 All. 608=XR. 
1933 All. 343=143 XC. 836 ---1933 A.L J. 476 = 
A.XR. 1933 All. 449. 

-Ss. 28 (2) and 31 — Scope — Application for 

ar/est of insolvent judgment debtor — Leave of Court — 
Necessity. 

The broad principle underlying S. 28 (2) is that once 
a person is adjudicated Insolvent creditors seeking any 
remedy against him must come to the Insolvency Court 
I to get leave for that purpose and that principle cannot 
be cut down. In the case of execution petitions pending 
at the time of the adjudication, there is nothing in the 
Act to prevent the creditor trom proceeding to arrest 
his debtor unless the latter applies of the Court for pro- 
tection under S. 31 (if he has not already applied under 
S. 23). There is, therefore, still scope for the applica- 
tion of S. 31, vvhich cannot be superfluous. {Beasley^ 
C J and King, /.) SWAMI KOTaYYA v. VENKaTA 
RaNGaraO. 166 1.0.428 = 7 R.M. 692 = 41 L.W. 
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167 = 1935 M.W.N. 37 = A.LR. 1936 Mad. 239-68 
M.L.J. 148 

Sb 28 and 39 — Scope-Composition proceedings 

— Creditor not party to or aware of such proceedings — 
Suit by for debt not included in schedule — If baired by 
S. 28. .STtv pROviNciAi. Insolvency act, Ss. 39 
AND 28. 69 M.L.J. 793. 

Ss. 28, 39 and 40 — Scope — Composition scheme 

and annulment of adjudication — Debt left out by con- 
sent of parties — Subsequent smt by creditor — Jf baired. 

In the ca‘'e of a scheme, S. 28 has to be read with 
S, 39 of the Act, and the protection in re'-pect of the 
debts not included in the scheme is taken away Wheie, 
therefore, a debt is left out of the scheme by consent of 
the p.irties, a suit instituted by the credito? to recover 
that debt is not barred. Observatioy of Thiruvenkata- 
chariar, J., in 56 M.J.J. 489, not Foil. (A^amesam 
and Coimsh, J J ) fiOPALU PlLI AI v. KOTHANDA- 
KAMA Ayyak. 67 Mad. 1082-163 I C. 916-7 R M. 
378-40 LW llO-A.I.R. 1934 Mad. 529-67 


[ PROV. INSOLV. ACT (1920), S. 29. 

1 or in accordance with the terms of the deed of trust. 
’ The proper course is for the receiver to institute a suit 
I for the administration of the trust. {Str Lancelot 
, Sandetson.) H. HUNTER v KaNI KaNIZ A BID. 166 
I.C. 426-7 RPC 187-42 L.W. 146-1935 M.W. 
N. 669-37 BomLR. 874 = 40 C.W.N. 33-1935 
A.L.J. 785-1936A.W.R.944-1936 O.W.N. 610 = 
61 C.L.J. 274- A.I.R. 1936 P C. 104 = 68 M.L.J. 744 
(P.C.). 

S. 28 (2) — Stopt — Object — Jvtnt JItndu family 

— Insolvency of some copaiceneis — Smt against all 
the members zvithuut leave of Coutt — Decree — If a 
nullitj — Executabihiy as against non- insolvent co- 
parceners — Prior decree-holder — Pij^ht to object. 

A decree passed in a suit which offends against the 
I provisions of 28 of the Act is iKJt a nullity. The 
I object of S. 28 is to secure to the Oflicial Receiver the 
[ unrestricted right to di'-pose of the insolvents* property, 

' and It is to preserve that right, that suits and other pro- 
1 cecdiiigs aimed at the in.solveni's property are prohi- 


M L J. 843. 

S. 28 (2) — Scope — Decree against insolvent as 

legal representaiive of defeated debtor — Absence of 
personal decree — Attachment after insolvency petition — 
If can prevail against Offi< lal Receiver. See PROVIN- 
CIAL INSOLVENCY A("i , Ss. 34 (2) AND 28(2). 42 
L.W.707-A.IR. 1936 Mad. 1058-69 M.L.J. 818. 

Ss. 28 (2) and 51 (3) — Scope of — Execution sale 

— Prior to adjudication — Purihaset in good faith — 
T tile of. 

A purchaser of the in.sol vent’s pioperty at a sale in | 
execution of a deciee held after the adjudication of the j 
judgment-debtor as an insolvent, who purchases the pro- i 
perty in good faith, acejuiresa good and valid title as ! 
against the leceiver, though the purchaser is the decree- ■ 
hfdder himself. The piovision contained in S. 28 (2) 
of the ProviiK'ial Insolvency Act is controlled by S 5l , 
(3) of the Act. And when the decree-holder is w'holly 
unawaie (rf the insolvtnc> proceedings, the sale in execu- . 
tion cannot be held to be a nullity merely because of j 
the non-seivice of notice on the receiver under O. 21, 1 
K. 22, C. P. Code. {Guha and Bartley, JJ.) DiNESIl i 
Chandra R(n' Choudhuky p. Munsi Jahanali ! 
Biswas. 62Cal 467- 157 I.O. 862-8 R.C. 130-39 
C.W.N. 424- A I R 1935 Cal 503. | 

Ss. 28 and 43 — Scope — iixpir}^ of time for ‘ 

applying for dischaige — Vesting of propeity — Powers' 
of Court. See PROVINCIAL INSOLVENCY ACT, SS. 43 ! 
AND 23. A I.R. 1933 Lah. 1008. j 

^-S. 28 — Scope — If operates as protection from 

arrest. 

Section 28 does not operate as any protection from 
arrest of a judgment-debtor who has been adjudicated 
an insolvent. Effect of deleting ‘or persons’ in S. 28 
CO. siclered. 49 All. 20l, Foil. {Bennet, /.) ALI 
Husain z. Lachhmi Narain Mahajan, 54 All. 
416 I.R. 1932 All. 639-140 I.O. 160 (2) -1932 
A L J. 168 = 1932 Cr.O. 204 = 34 Cr.L J. 18 = 13 L.R. 
55 (Cr.)-A I.R, 1932 All. 188. 

-S 28 (2) — Scope — Jurisdiction of Court — Valid 

tni^t nea ted pri or to i n solvent y, 

^Vhere, prior to his insolvency, the insolvent executes I 
.1 dM>(l of trust vesting his property in trustees for 
payment of seemed and unsecured creditors, and in 
proivj (lings under S. 53 of the Provincial Insolvency 
Act, the deed is upheld as valid and effective, the pro- 
perty eompiised therein does not form part of his estate 
or vest in the Official Receiver. The latter is not, 
therefore, competent to deal with such property in any 
way or to administer it either on behalf of the creditors 


bited. But it is the receiver and receiver alone, and 
no one else, wlio has any concern with the insolvency 
and its administration. Where, therefore, a creditor 
! sues the niembtis of a joint Hindu family, two of whom 
I have been ailjudicated insolvents, and obtains a decree 
I against all and executes the deciee again*'! the non- 
I insolvents, claiming ratt3.'ible distribution out of as.sets 
realiserl in execution by a prior decree-holder, it is not 
for the latter to object to the claim foi rateable distribu' 
tion on the ground that the later suit offended against 
S. 28, and that the decree is void and inexecii table. It 
is for the Official Receiver and not for the prior decree- 
holder to inteifeie, if the insolvent’s estate is in 
jeopardy as the result of the decree and execution. Noi 
can there be any prejudice at all or danger to the estate, 
when the money realised by the sale and claimed by way 
of rateable distribution is not part of the insolvent’s 
estate, but only of the non insolvents. Once the sale is 
held, the Official Receiver’s power to tell is extinguished, 
and it dws not matter to the receiver who •'hares or 
does not sJiare in the money realised, so long as no pait 
of the insolvent’s e'^tate is affected. {/Cing, J.') 
Venkatkamayya 7'. Vikayya. 160 I C. 423 (2)-8 
R.M. 647 = 43 L.W. 204=1936 M.W.N 77-A.I.R 
1936 Mad. 67-69 MLJ 914. 

Secured creditors. 

S. 28 (2) and (6) — Secured creditor — Bights 

of — Realisation without leave of Court. 

Upon a proper construction of S. 28 (6) of the Ibovin- 
cial Insolvency Act a secured creditor of the insolvent is 
entitled notwithstanding S 28 (2) to realize the security 
by filing a suit or otherwise in accordance with law 
without obtaining the leave of the Com t in that behalf. 
{Page, C.J. and Mya Bu, J.) M. K. M. ChetTYAR 
Film v. Maung Thaung. 13 Rang. 37=166 LC. 
227 = 7 R.R. 343 -A.I.R. 1936 Rang. 92. 

— S. 28 (6) — Secured creditor — Rights. 

The right of a secured creditor to realise or otherwi.se 
deal with his security is unaffected by an order of ad- 
judication. (Guha and Bartley, JJ.) NRISHINGHA 
Kumar Singh a v. Debprasanna Mukhfrji. 62 
Cal. 483-167 I.C. 140 = 8 R.C. 85-89 C.W.N. 384 
-A.I.R. 1936 Cal. 460. 

S. 29 — Adjudication pending attachment and 

execution — Execution, if can be continued. 

Where pending an execution petition and an attach- 
ment the judgment debtor was adjudicated an insolvent, 
no question of continuing the execution proceeding with 
the consent of the Court arises as the adjudication, 
denudes the insolvent of any saleable interest in the pro- 
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perty. {^Bose, A./.C.) CHUNNILaL v. ViTHAL. 28 
Nag.L.R. 317-140 1.0. 835-I.R. 1933 Nag. 17= 
A.I.R. 1933 Nag, 28. 

— — S. 31 — /hscretion under — Protecfton from arrest. 

Under S. 31 a discretion is granted to the Couit 
either to make a protection order or make a limited 
order or not make an order at all. It is no longer a 
mattei of right for a judgment-debtor to apply in in^ol 
vency and be tpso facto absolved from liability to 
arrest. (^Bennet, J.) Al.l HUSAIN v. LachHMI 
Narayan Mahajan. 54 All. 416 - 1 R. 1932 All. 
639-140 I.C. 150 (2)- 34 Cr.LJ. 18-1932 A L J. 
168 = 13 L.R. 55(Cr.)=1932 Cr.O. 204 -A.I.R. 1932 
All 188 

S. 31—1 Votection order — Inherent powers — 

Pending adjudication application. Set PROVINCIAL 
INSOLVKNCY ACT, S. 5— INHERKNT JURISDICTION. 
148 I.C 975-A.I.R. 1934 Lah. 113 (2). 

S. 31 — Ifitcnm protection 

The Provincial Insolvency Act makes no provision 
for an ad interim protection pending the hearing of an 
application for adjudication of a debtor, A fortioti 
the pendency of an appeal from an order dismissing an j 
application for adjudication ir> no reaM)n to ^top the 
decree-bidder frcmi proceeding with execution of his ; 
decree by ai jest of the judgment debtoi . 30 C.W.N i 

834, Foil. {Guha and M, C. G/iose, JJf) Par AN 
Chandra sen PL\CKWor)D and Llackwood & : 
Co. 36 C W N. 345. 

S, 31 — Interim proteition before ad jnduatt on — I 

Validity. 

There no provision in tlit Provincial Insolvency 
Act under which an order can be issued granting interim 
protection liefore adjudication. Only if the debtor is 
under atiest or imprisonment, the Court may release 
him but where there is no ‘-uch an c^t or imprisonment, 
an order granting inteiim protection i's a nullity. 
{Ba^uLy. /.') MaRIA.M PiRI MoTALA 10 Rang. 
71 = I R. 1932 Rang, 90 = 33 Cr.L.J. 435 = 137 I C, 
36 = 1932 Cr C. 209 -A.I.R. 1932 Rang. 51. 

S. 31 — Refusal of — Protection — Grounds — 

Indeltcdnesi. 

That the insolvent is heavily indebted is hardly a 
ground for refusing to pass a protection order. If a 
debtor ha', been adjudgerl insolvent, has plated all his 
assets at the di'^posal of the Insolvency Court without 
concea'ing any material facts relating to his pecuniary 
position and has not been guilty of any fraud or dis- 
honesty in relation to his creditors or his estate, an order 
of protection should ordinarily be granted. Unless some 
misconduct or want of good faith can be imputed to an 
insolvent, a protection order should not be refused on 
vague and general assumptions, ( Afiamatul/ah, /.) 
BENI PRASAD z/. PHULA MAL MADAN MOHAN TAL. 

6 I.R. (All.) 352 = 146 I.C. 819 = 1933 A.L J 1051 = 
A.I R. 1933 All. 591. 

"-S. 31 — Refusal of protection — Subsequent order 

for protection^ if barred. 

A previous order refusing protection is no bar to a 
protection order being made at a subsequent stage. 
Lapse of time and the fact that no misconduct can be 
attributed to the insolvent in the meantime are circum- 
stances which may justify a Court in granting an order 
of protection which has been previously refused. (ATti- 
matunahs /.) BKNI PRASAD v. PHULA MAL MADAN 
MOHAN Lal. 6 IR. (All ) 352=146 I.C. 819*1933 
A.L.J. 1051 = A.IR. 1933 All. 691. 

— -S. 31 — Scope —Ad judication — - Application by 

creditor for arrest of insolvent in execution of decree — 
Leave of Court— Necessity. See PROVINCIAL iNSOL- | 
VENCY ACT, Ss. 28 (2) AND 31. 68 M.L. J. 148. I 


PROV. INSOLV. ACT (1920), S, 33. 

S. 31 — Scope — Debt after adjudication — Pro- 
tection order can be obtained. 

The wording of S. 31 is very wdde and protection 
order can be obtained by the debtor even when a debt 
is incurred after the adjuilication. (Bhide^ J,) SMITH 
z/. DuNi Chand Kapur. A.I.R. 1933 Lah. 261. 

, S. 31(4) — Protection order passed by appellate 

Court — Who are bound by. 

A protection order of the Insolvency Court of appeal 
though in general terms must be limited to the debts 
due to the creditors who had been impleaded as respon- 
dents and as against w'hom the order of the first Court 
I refusing to grant protection was set aside. As betw’een 
I him and the insolvent alone it is operative. But it does 
I not apply to other creditors who w'ere not impleaded as 
j respondents in thtf Court of appeal and who had no 
opportunity of contesting the grant of the protection 
I order. As regards them the order of the Court of first 
instance refusing protection which was made after issue 
of notice of the application by the insolvent for a protec- 
tion order to all the creditors becomes final and hence 
any one of the ci editors ran in execution of his decree 
against the insolvent apply for his arrest and imprison- 
ment. {Pullan and Niamatnllah, J J.) JI'IMALRaM 
Copal 7/. Nathu Ram. I.R. 1932 All. 389 = 1932 
A.L.J. 407 = 138 I.C. 267 = A.I.R. 1932 All. 386. 

S. Proof of — Claim of petit toninq creditor. 

Where the insolvent is adjudicated at the instance of 
a creditor, it is incumbent upon him to prove his claim 
before the Ofticial Receiver and on such proof being 
lodged it i'i equally incumbent upon the Ofticial Receiver 
to examine the proof filed before him and to reject it if 
he comes to the conclusion that the claim is not proved. 
Moor V. Anglo Italian Bank., 10 Ch. D. 681 and 37 I. 
C. 71, Ref.^ {Rupchand. J.C.) SOBHARAJ DAYARAM 
7 ^ OiM'iciAL Kkcfivi-r, Sind 6 IR (Sind) 618 = 
146 I.C. 221 (2) = A.I.R. 1933 Sind 313 (1). 

S. 33 — Provable debt — Declaration as to — Effect 

on debt merited in that debt, 

A judgment in insolvency, declaring that the creditors* 
debt (z.^., a judgment debt) is a provable debt does not 
declare that an alleged debt which merged in that judg- 
ment debt is proved. A.I.R. 1927 Pat. 61, Kef. 
{Beadey., C. Sundaram Chetty and Stone, J J,) 
VeNKATARAMANAYYA PaN'IULU, In the matter of, 
64 Mad. 601 = 1 R. 1931 Mad. 577=131 I C. 817 = 
34 L W. 282= 1931 M W.N. 774=A.I.R. 1931 Mad. 
441 = 61 M L J. 229 (S.B.). 

Ss. 33 and 60 (2) — Schedule — Amendment — 

Disputes between creditors — Necessary parties. 

The receiver is a proper party to any matters arising 
1 betw’een the creditors and third parties. In such cases 
[ the receiver properly represents the whole body of credi- 
I tors; but this proposition is clearly inapplicable to a case 
, of a dispute among the creditors themselves, where the 
i interests of seme of the creditors are adverse to the 
, interests of others. In such matters the receiver is not 
I a proper party, but the creditors concerned are the pro- 
1 per parties. Hence if any creditor wishes to have any 
amendment made of the schedule as framed by the 
Court under S. 33 he must cause notice to is«ue to all the 
other creditors who w'ould thereby be affected, and 
their objections be heard before any alteration or 
amendment of the schedule can be ordered by the Court 
I and in an application or appeal in connexion with this, 
the receiver is not a necessary party. 37 All. 252 and 
39 M. 479, Rel on. {Mya Bu and Dunkley, //.) 
Maung Po Yeik V. POWER. 160 I. 0. 960 = 7 R.R, 
25= A. LB. 1934 Rang. 112. 
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Ss. 33 (3) and 63 — Provable debt — F raudulent 

transfer — Annulment — Decretal debts discharged by 
alienee's money —Vro tanto proof of — If permissible. 

When a transfer by way of sale by the insolvent is 
annulled as fraudulent under S. 53 but it is found that 
the alienee paid a sum of money towards the satisfaction 
of a prior decretal debt, the alienee may be allowed to 
prove in the insolvency as an unsecured creditor to the 
extent to the prior debt discharged by him. 5ll. C 
720, Kel. {Tapp, /.) AMIR Chand v. Manohar 
Lal. I. R. 1933 Lah. 107 (1) = 141 I.C. 336-34 
P.L.R. 127 = A.I.R. 1933 Lah. 211. 

S. 34 — Provable debt — Claim to maintenance. 

A claim for maintenance or residence is capable of 
valuation as much as an annuity which is admittedly 
provable in insolvency. {Addison hnd Agha Haidar, 
//.) MT. Champa v. Op'kicial rf.ckivek, Karachi. 
16 Lah. 9 = 149 I.O. 693-6 R.L. 738-36 P.L.R. 
450 = A.I.R. 1933 Lah. 901. 

S. 34 — Scope. Sec PROVINCIAL INSOLVENCY 

ACT, Ss. 28 (7) AND 34— Relation back. A I. R 
1933 Lah. 688. 

S. 34 (2) — Applicability and scope of — Company 

assessed to income-tax on estimated income — Subsequent 
winding up — Liquidator , if can question validity of 
assessment. 

The provisions of S. 34 (2) of the Provincial Insol- 
vency Act are made applicable by S. 229 of the Com 
panics Act to insolvent companies. S. 34 (2) requires 
all del)ts including judgment-debts to be proved. Where, 
therefore, the assessment of a company has been made 
by the income-tax department on an estimated income 
without the accounts being looked into, and the company 
is subsequently wound up the debt is not binding upon 
the official liquidator and it is open to him to question 
the validity of the assessment. {Srivastava, J.) IN- 
COME-TAX OFFICER, LUCKNOW v. LUCKNOW 
SUGAR Works, Ltd. 156 I.C. 708 = 7 R.O. 673 = 
1936 O.W.N. 791 = A.I.R. 1935 Oudh 461. 

Ss. 34 (2) and 44— Provable debt— Debt con- 
tracted between petition and adf udication is provable — 
Separate suit is barred. 

Having regard to the express language of S. 34 (2) 
of the Provincial Insolvency Act and the absence in that 
Act of a clause similar to S. 46 (2) of the Presidency 
Towns Insolvency Act, a debt contracted after the pre- 
sentation of the petition in insolvency but before an 
order of adjudication is provable in insolvency. A suit 
on the debt after the discharge of the insolvent is barred 
byS. 44. {Rangnekar, J.') jAMSHEDJI Fkamji ry. 
PE.STONji. 141 I.C. 466 = I R. 1933 Bom, 95 = 34 
Bom. L.R. 980=A.I.B. 1932 Bom. 611. 


V. Krishna Pillai. 169 I.C. 88 = 8 R. M. 446 = 42 
L.W. 707 = 1936 M. W. N. 910 = A. I. R. 1936 Mad. 
1058 = 69 M.L.J. 818. 

■ "S. 34 (2) — Provable debt — Judgment debt — 
Validity of, if can be gone into. 

To the ordinary rule that a matter decided by a decree 
cannot be reopened, there is an exception in insolvency. 
The Insolvency Court has the power to go behind a 
judgment and inquire into the consideration even for a 
judgment-debt, and this although the judgment may 
have gone by default or by consent or been affirmed on 
appeal. But the Court will not as a matter of course 
inquire into the validity of a judgment-debt but only 
when there is evidence that the judgment has been ob- 
tained by fraud or collusion or that there has been some 
miscarriage of justice. (Cases lefeired.) {Baker and 
Sktngne, JJ.) A LI MOHOMED v. DECCAN MaICH 
Manufacturing Co. 34 Bom. L.R. 411 = I.R. 1932 
Bom. 374 = 138 I C. 442= A.I.R. 1932 Bom. 263. 

S. 35 — Action under — Procedure — Notice to 

insolvent. 

Action under S. 35 can ordinal ily be taken on an 
application made by the Official Receiver or by the 
creditors and on proof of circumstances specified in 
that section and the attention of the insolvent must be 
drawn to the facts alleged against him by notice or 
otherwise so that he may be able to meet them, {/at 
Lal,/.) dola Ram ?y. Pakama Nand Mul Chand. 
I.R. 1932 Lah. 659. 

S. 35 — Annulment of adjudication — Enquiry 

for purpose of — V alidity of — Judgment. 

On the application of a creditor who had obtained a 
decree on a promissory note, the debtor was adjudicated 
insolvent. The debtor filed an application under S. 35 
for annulment of the adjudication order on the ground 
that there was no consideration for the promissory note 
and that the judgment was obtained by fraud or collusion. 

Held, that the Insolvency (’ourt had power to eiupiire 
into the consideration foi a judgment-debt. The Insol- 
vency Court would do so when there W’ould be evidence 
that the judgment had been obtained by fraud or collu- 
sion or that there had been some miscarriage of justice. 
{Afosely and Duukley, JJ.) KOYA MOHIDEEN v. 
H.ashim Khan. 158 I C. 333 = 8 R. R. 164 = A I.R. 
1935 Rang. 276. 

S. 35 — Annulment of adjudication — Enquiry 

for pill pose of — Validity of judgment. 

The Insolvency C’omt is entitled to go behind a judg- 
ment and will orvlinarily exercise its discretion to do so 
when the judgment had been obtained by fraud or collu- 
sion. {Ba U and Dunklev, JJ.) HaSHIM KhaN v. 
Koya Moideen Kaka. 6 I.R. (Rang.) 62=146 
LC. 835 = A.I.R. 1933 Rang. 268. 


Ss.34(2) and 28 (2) — Provable debt — Decree 

against assets of deceased in the hands of debtor — Sub 
sequent insolvency of debtor — Decree- holder's rights. 

In the absence of a personal decree under S. 52 (2), 
C P. Code, against a person as the legal representative 
of a de. :fcused debtor, such legal representative cannot 
be adjudicated as an insolvent under the Provincial 
Insolveiuy Act in respect of that decree debt. But 
where he is adjiitlicated an insolvent, at the instance of 
a ("I editor, the debts due under the decree obtained 
ng.nn.st him as legal representative becomes a debt pro- 
vable in insolveney under S. 34 (2) of the Act. Conse- 
quently .in attnrhinent by the decree-holder effected after | 
the filing of the insolvency petition cannot prevail against 
the Official Keceiver by reason of S. 28 (2) of the Act. 
The decree hoUUr has to be regarded as a creditor in 
the insolvency and he can come in ana prove his debt, i 
^Beasley, C. J.) Okmcial RECEIVER, TiNNEVELLY i 


S. 35~Annulment of ad judication— Grounds. 

The debtor realized certain debts due to him before 
presenting the insolvency petition and nevertheless 
showed the debts as still due to him. The Court further 
j found him to be dishonest in his dealings and that he 
I was entering recklessly into transactions and incurring 
debts which he never hoped to pay. Upon the.se 
grounds the Judge annulled the adjudication. 

Held, that the facts found might furnish grounds 
for refusing an absolute order of discharge but they 
furnished no grounds for dismissing an insolvency 
petition and that consequently no legal grounds for an- 
nulling an adjudication. 44 C. 535, Rel. on. {Banerji 
and King, JJ.) MOHAN LaL v. MADHAVA PRASAD. 
63 All. 476 ==I. R. 1931 All. 339 = 131 10. 36 = 1931 
AL.J. 175 = A.I.R. 1931 All. 331. 

■ S. 36 — 'Annulment of adjudication — No prayer 
for — Legality — Power to review^ 
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The insolvent got himself fraudulently and collusively 
adjudicated by setting up a bogus creditor. Later on 
the original creditor who had sued to enforce his claim 
dropped out and another bogus creditor who stepped in 
to continue the proceedings, put in proof of his claim 
before the Official Receiver. The same having been 
rejected, he appealed to the District Judge who how- 
ever dismissed his appeal and at the same time annulled 
the adjudication. Thereupon another creditor applied 
under O. 47, R. 1 to review the said order but it was 
also rejected. 

Held^ that the District Judge acted wrongly in an- 
nulling the adjudication in the absence of a prayer to 
that effect by either party and that the same constituted 
an error apparent on the face of the record so as to j 
sustain an application for review. (^Beasley, C, 
Ramesam and Corntsh^ //.) CHINA VenKATAPPAYYA 

PUNNAYYA. 1932 M.W.N. 153= 146 I.O. 346 = 

6 I.E. (Mad.) 50 = 38 L.W. 257 = A. I. R. 1933 Mad. 
631 = 65M.L.J. 173 (F. B.). 

~ ~ " ■ S. 36 — Payment of debts — Payment in cash^tf 
ficcesmry. 

Under S. 35 of the Provincial Insolvency Act, the 
debts of the insolvent must be paid in full before the 
adjudication can be annulled. It may be that the debts 
referred to in the section mean debts proved in the insol 
vency Court ; but once a debt is proved, it does not 
cease to be a proved debt simply because the creditor 
states that he does not wish to be recorded as a ' 
scheduled creditor. The consent of, or even an un- j 
conditional discharge by, the creditors will not entitle | 
the Court to annul the adjudication, unless the debts ^ 
have been paid in full in cash. If the debt is not paid 
off, it still subsists in spite of the annulment. {Pollock^ 
A. /. C.) NAZUKRAO ?/. JAIWANTRAO. 18 N.L.J. 
146. 

S. 37 — Applitahiltiy — Composition scheme. 

The provisions of S. 37 of the Provincial Insolvency 
Act are applicable to composition schemes by virtue of 
S. 39 of the Act. {Abdnl Kashuiy J.) KidaR NaTH ». 
Mahomed Ibrahim 6 R.L. 820 (2) = 160 I.O. 74 = 
35 P.LR. 522=A.I.R. 1934 Lah. 394. 

— — S. 37 — Construction — 'All acts theretofore done\ 

The words “all acts theretofore done” in S. 37 mean 
all acts done with a view to making sales and disposi- 
tions of property, including the setting aside of transfers 
made by the insolvent with a view ultimately of making 
sale of the property so recovered for the benefit of the 
estate in his hands and therefore ultimately for the 
benefit of the creditors, even though the actual final dis- 
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which is found to be due to the insolvent is property 
within the meaning of S. 37 and it vests in the ap- 
pointee. (^Baguley and Ba //•) E. BaNERJEE, 

Official Receiver z/. d. Succaram. 168 I.O. 
661 = 8 R.R. 208 = A.I.R. 1936 Bang. 328. 

S. 37 — Effect of annulment. 

On annulment of adjudication, orders passed in pro- 
ceedings instituted by receiver in insolvency under Ss. 53 
and 54 do not become vacated. (Difference between the 
positions of the debtor and of the appointee made out.) 
{Baguley and Ba U, JJ.) R. V. BaNERJEE, OFFICIAL 
Receiver r^D. Succaram. 158 1 0. 661=8 B.B. 
208=A.LR. 1936 Rang. 328. 

■ ■■ S. 37 — Effect of — Annulment. 

Once an order of annulment of adjudication has been 
passed, S. 37 appljes and there ceases to be any insol- 
i vent or any receiver. All acts theretofore done by the 
Court are valid and subject to that the property of the 
debtor vests in such person as the C’ourt may appoint 
and in default of any such appointment in the debtor 
himself. After the order of annulment, the Court has 
no jurisdiction to pass any order affecting the property 
of a person other than the debtor. Where therefore the 
Court rejects the claims of a creditor as unproved, 
before the order of annulment its act is an act thereto- 
fore done by the Court and is valid; so also the disposi- 
tions of property and payments made before the order 
are duly made. So long as the order of annulment is in 
force, the Court has no jurisdiction to reopen the dis- 
tribution of dividends at the instance of a creditor and 
to demand a refund of money from the other creditors 
to whom a dividend has been distributed. The remedy 
of the creditor lies in challenging the order of annulment 
of adjudication and so long as that order is unchalleng- 
ed he has no remedy in the Insolvency Court. A.I.K. 

1933 Rang. 223, Foil. [Pollock, A. /. C,) J. N. MUN- 
DARA V. NEMSI Kajpal & CO. 31 N.L.R. 36 (Supp.) 
= 161 I.C. 981=8 R N.264 = A.I.B. 1935 Nag. 246. 

Ss. 37 and 67 — Effect of annulment — Hindu 

father’s insolvency — Residue in receiver's hands— 

I Right of sons. See PROVINCIAL INSOLVENCY ACT, SS. 
j 67 AND 37. 66 Bom. 110 = 32 Bom.L R. 1362 = A.I. 
j R. 1931 Bom. 60. 

1 S. 37— Effect of annulment — Official Assignee’s 

right to sue — If devolves on trustee appointed by Court. 
See C. P. CODE, O. 22. R. 10— INSOLVENCY. A.I.B. 

1934 Pesh. 89. 

S. 37 — Effect of annulment — Pending applica- 
tion to set aside sale by Official Receiver. 

The unconditional annulment of the adjudication 


posal of the property has not been made on the date of ! pending a creditor’s application to set aside a sale of the 

the annulment of the adjudication. (^Baguley I insolvent’s property by the Official Receiver does not 

U,JJ.) R. V. BANERJEE, OFFICIAL RECEIVER ?/. deprive the Insolvency Court of its jurisdiction to hear 
D. Succaram. 168 I.C. 661 = 8 R.R. 208 = A.I.B. I and determine the application. The effect of S. 37 is 

1935 Bang. 328. > that the order of annulment will not invalidate the acts 


S. —Construction — 'Property — If includes 

tight to sue. 

The word ‘property’ as used in S. 37, Provincial Insol- 
vency Act, does not include the right to sue for cancella- 
tion of a transfer which had accrued to the Official 
Assignee [Almond, J. C, and Mir Ahmad, A. J. C.') 
SAJJAN MaL V. BODH RAJ RaMKISHAN MaL. 162 
1 0 380 = 7 R. Pesh. 67=A.I B. 1934 Pesh. 89. 
— S. 37 — Construction — ''Property'* — Right to 
collect money due to insolvent. 

The word “property” is used in its widest sense, that 
is to say, it is used in the sense not only of the thing 
w'hich is the subject-matter of ownership, but includes 
also the dominion or the right of ownership or of partial 
ownership. In this sense the right to collect the money 


I of the Court or of the Official Receiver theretofore done; 
but they do not acquire a degree of sacrosanctity or im- 
muniiy from attack by way of appeal which they would 
not have possessed had there been no order of annul- 
ment. [Pakenham Walsh, J.) SuBBARAYADU v. OFFI- 
CIAL Receiver, Cuduappah. 156 I.O. 284 (2) =41 
L.W. 461 = 7 R.M. 676 = 1936 M.W.N. 494 = A.I.R. 
1935 Mad. 433. 

g 37 — Effect of annulment — Receiver s position. 

From the moment of the annulment of an order of 
adjudication and onwards the receiver ceases to be recei- 
ver in insolvency, but if he is appointed to receive the 
property of the insolvent he becomes a mere appointee 
with reference to such property and thus a mere cus- 
todian of the property which comes into his hands. [My a 
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Bu and BaguUy, JJ,) MaUNG PO GYI v. R. K. 
Banerjee. 166 I.O. 783 = 8 EB. 48 = A.I.E. 1935 
Bang. 152. 

37 — Effect of annulment — Subsequent order 

vesting property tn receiver — Validity of» 

It is not correct to say that alter the order of annul- 
ment the insolvency proceeding comes to an end ipso 
facto. Though the effect of passing an order of annul- 
ment without any condition is to vest the property in 
the debtor, theie is nothing in the Insolvency Act to 
prevent the Court subsequently from giving suitable 
directions or vesting the propeity in the receiver for the 
protection of the creditors. Such an order is not a 
review of the order of annulment but is supplementary 
to it, and can be passed under the inherent powers of 
the Court under S. l5l, C. P. Code, attracted by .S. .*> (l) 
of the Provincial Insolvency Act. No* doubt, if subse- 
quent to annulment and before the vesting order, the 
insolvent has transferred the property to a bona fide 
purchaser, such a purchaser perhaps may not be affect- 
ed. But the parties to the insolvency proceeding will 
be bound by the order. {Courtney-Terrell.^ C. J. ami 
Mahomed Moor, /.) ChOUTHMAL BHAGIRATH v. 
JOKHI Ram SURAJ. 12 Pat. 163 = 141 I.O. 836 = 
I B. 1933 Pat. 98 = 13 Pat.L.T. 776= A.I.B. 1933 
Pat. 84. 

8. 37 — Effect of annulment — Termination of 

insolvency proceedings. See PROVINCIAL INSOLVENCY 
ACT, S. 43. I B. 1932 Mad 745= 139 I.O 674 (2) = 
1932 M.W.N. 1106=36 L.W. 655 = A IB. 1932 
Mad. 731 = 63 M.L J. 414. 

S. 37 — Effect of annulment — Vesting property 

in debtor. 

The words in S. 37 (2) “as the Court may declare” 
govern only the vesting of the property in the debtor. It 
means that the vesting of the property in him, in the 
absence of any other person being appointed by the 
Couit, shall be subject to any condition which the Court 
may declare. But in the absence of any declaration of 
condition, it will vest in the debtor unconditionally. 
{Courtney Terrell, C. J. and Mahomed Moor, y.) 
CHOUTHMAL BHaGIRATH v. JOKHI RAM SURAJMAL. 
12 Pat 163 = 141 1,0. 836 = LB. 1933 Pat. 98-= 13 
Pat.L.T. 776=A.I.B. 1933 Pat. 84. 

—S. 37 — Powers of appointee. 

A bare appointee, t.e., an appointee unaer a vesting 
order which does not impose any condition relating to the 
property of the debtor) has no authority to deal with the 
estate of the insolvent as agent or on behalf of the in- 
solvent except as regards realization of the in;.oI vent's 
claim against others. W^hen the Court vests the pro- 
perty of the insolvent in an appointee the property is 
put out of the control of the insolvent, but the appointee 
is no more than the custodian of such property. Hence 
the creditors are not entitled to any relief against such 
appointee. All that they are entitled to do as regards 
him i^s to execute any decree that they may obtain 
against the insolvent by getting a garnishee order on 
account of hi>. custody of the property belonging to the 
insolvent. A. r.K. 1933 Rang. 223, Appl. (MyaBuand 
Bagulev, J/.) MaUNG PO Gyi B K. BaNERJEE. 

156 I.C. 783 = 8 B.B. 48 = A.I.B. 1936 Bang. 152. 

■ — Ss. 37, 63 and 64 — Powers of appointee. 

i'bough a ])eison appointed under S 37 of the Act, is 
Cu!».]),,tc:it to continue applications under Ss. 53 and 54, 
which die pending at the time the order of annulment 
is mavle undL-i 3. 43, he cannot initiate similar proceed- 
ings after ilie annulment. {Beadey, C. J., Ramesam and 

JOng,J/) Vki ravya Srinivasa Rao. 58 Mad. 
908 = 158 I C. 1060 = 8 R.M. 420 = 1936 M.W N. 886 
386 = AI.B 1936 Mad. 826=69 M.L.J. 

S64 (F.B,)- 
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S. 37 — Powers of appointee — Competency to 

impeach debt shown as due to creditor entered in list of 
creditors. See INSOLVENCY-ANNULMENT OF ADJU- 
DICATION. 69 M.L. J. 839. 

Ss 37,43.63 and 54 — Powers of Court on 

annul ment — Directions to appointee. 

Where the Insolvency Court annuls an adjudication 
under S. 43 of the Provincial Insolvency Act, and passes 
an order under S. 37 vesting the properties of the quon- 
dam insolvent in an appointee (Official Receiver or other 
person) the administration in insolvency can be continu- 
ed for the realisation and distribution of the assets of the 
insolvent notwithstanding the annulment. The Insolvency 
Court Dvill in such a case have full power to give direc- 
tions to the appointee as to the lealisation and disposal 
of the debtor’s assets. That power, however, should not 
be used arbitrarily, and should be used not in the interests 
of this or that creditor, but in the interests of the whole 
body of creditors ; in other words the only proper order 
for the Court to pass is that the appointee should continue 
to realise and distribute the debtor's property in accord- 
ance with the provisions ol the Act. {Beasley, C. 
Ramesam and King, J J?) VeeraYYA v. SRINIVASA 
Rao 68 Mad. 908 = 158 I.C 1060 = 8 B.M. 420 = 
1935 M.W.N. 886 = 42 L.W. 386 = A.I.B. 1936 Mad. 
826 = 69 M.LJ. 364 (F B.). 

S. 37 — Poivers of Court on annulment — Distri- 
bution of assets to creditors 

On the annulment of adjudication, the Court has no 
power to order the distribution of the assets to the cre- 
ditors by the receiver. All that could be done under 
S. 37 is either to restore the property to the debtor or to 
Older the property to vest in some specified person. 
{SulaimafiyC .J, and Iqbal Ahmad , J f) PanNA Lal 
Sham Lal v . Abdullah Usman. I.B. 1933 All. 
230 = 1431.0.330 = 1932 A.L.J. 1096 = A.I.B. 1933 
All. 117. 

[F. 15 L. 698 (705).] 

S 37 — Powers of Court on annulment — Order 

for distribution of assets among creditors — Regality. 

S. 37 does not allow an Insolvency Court on annul- 
ling an insolvency to proceed to distribute the assets of 
the insolvent among any of the creditors. The distribu- 
tion of assets is .i pioceeding in insolvency and by 
annulling the insolvency, the Couit comes to the conclu- 
sion that it will not proceea with the insolvency. Having 
; come to that conclusion the course open to the Court is 
either to return the property to the debtor on condition 
that he furnishes security which will make it available to 
the creditors to take their remedy under the ordinary civil 
law, or peiidirjg such security or for some other reason 
I the Court may direct the property of the insolvent in the 
hands of the receiver to ve.st in a certain person. But 
the words “to vest in such person'’ do not mean distri 
bating the property among the creditors. .Such vesting 
is only for the purpose apparently of making the property 
available to creditors to proceed through the Civil Court. 
{Maker: t and Rennet, J /.) PANNA LaL OFFICIAL 

Receiver. 53 All. 313 - I.B. 1931 All. 864 = 134 1. 
O. 848 = 1931 A.L.J. 18 = A I.B. 1931 All. 71. 

fB. II K. 287 (300) (F.B.). Disappr. 58 M. 908 
(922).] 

Ss. 37 and 43- Powers of Court on annulment 

— Older under S. 37, if can be passed at a late stage. 

Where an Insolvency Court while passing an order 
under S. 43 annulling adjudication has omitted to pass 
an order under S. 37 directing that the property of the 
insolvent shall vest in the Official Receiver for the bene- 
fit of the general body of creditors it has the power to 
add it at a later stage. {Tek Chand and Agha Haidar, 
JJ.') ISHAR Das V. MT. Fatima Bibi. 16 Lah. 698 
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= 1531.0. 993=7 R.L. 489 = 36 P.L.R. 499 = A.I.R. 
1934 Lah. 468. 

■g. 37 — Rights of creditors on annulment . 

The consequences of annulment of adjudication are 
different to those of a discharge. On the annulment of 
adjudication, there is nothing to prevent a creditor from 
pursuing his remedy in a Court of law if his debi has not 
been scheduled in the insolvency proceedings. So where, 
after a composition scheme had been sanctioned the 
adjudication was annulled, a creditor in whose favour a 
cheque had been given by the insolvent and who could 
not cash it owing to the adjudication, is entitled to bring 
a suit against the debtor for recovery of the amount due 
under the cheque. (^Bhtde J ) DUNi CHAND DaU- 
LAT Ram V. JiTA Ram. I.R 1933 Lah. 98 (1) = 141 
I.C. 260 = 34 P.L.R. 136 = A.I.R. 1933 Lah. 187 (1). 

-S. 37 — Scope — Vesting in appointee — Effect of — 

Debts coming into existence after annulment of adjudi- 
cation — Liability of appointee to pay—Cro7vn debt — 
Priority. 

Where the Insolvency Court on the annulment of an 
ad judication ve^ts the property in the Official Receiver 
or other person appointed by it, the appointee under S. | 
37 of the Act does not hold the property for the benefit j 
of the insolvent. He holds the property not for this or I 
that individual creditor, but for the benefit of the whole 
body of creditors. Rut it does not mean that the 
property can be distributed only amongst tho->e creditors 
who would be entitled to it under the provisions of the 
Insolvency Act, in other words among those whose debts 
are provable in insolvency. The scheme of 37 is to 
enable an orderly distribution of the assets of the insol* 
vent which under S. 37 the Court has vested in its 
appointee, and to place those assets at the disposal of 
those creditors who would be able to proceed against the 
debtor if the property had reverted to him by reason of I 
the annulment. A creditor can therefore enforce against j 
the Official Receiver or appointee a debt due to him j 
which was not provable in insolvency and which came 
into existence after the annulment of the adjudication. ! 
A crown debt is entitled to priority quite ii respective of j 
the Iruolver.cy Act. Court-fee due to Government in 
respect of suits filed by the insolvent in forma pauperis 
after the annulment of his adjudication is a crown debt 
and must therefore be paid liy the appointee under 
S. 37 out of the assets in his hands. {Beadey^ C,J. and 
Cornish, /.) SRINIVASA RAO v. SkCRETARY OF 
STATE FOR INDIA. 68 Mad. 1014 = 157 I.0. 1007 = 8 
R.M. 199=1935 M.W.N. 733= A.I.R. 1935 Mad. 931 
= 69ML.J. 856. 

S. 38 — Composition scheme — Circunutanrcs to be 

conndered — Consent of majority of creditors — Duty of 
Court. 

Although S. 38 has provided that no scheme shall be 
approved unless the requisite majority of the creditors’ 
consent, still even if there is that consent of the creditors, I 
the Court must exercise its judicial discretion before 
approving of the scheme, that is a discretion founded on 
sufficient reasons after considering all aspects of the case 
and ascertaining the facts so far as possible. Where 
the scheme was that the whole of the insolvent’s assets 
should be assigned to one of the creditors on his under- 
taking to pay the other creditors six annas in the Rupee 
and where the court approved of the same because the 
majority had approved it, and where it was represented 
for those creditors that if the Official Receiver adminis- 
tered the estate of the insolvent it would lead to con- 
siderable delay and expense and where the Court had 
offered the assets of the insolvent to the objecting credi- 
tor on the same terms and he was not willing to accept 
the offer , and where it appeared on the other hand that 
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the Court had omitted to consider a number of circums- 
tances, namely, that the Official Receiver had leported 
against the scheme, that the extent and value of the 
assets belonging to the insolvent were in doubt, that the 
insolvent’s conduct in failing to appear before the 
Official Receiver ami produce accounts was bad, that the 
creditor who had taken over the asstes of the insolvent 
under the scheme was a very near relation of his, that 
the insolvent had himself admitted that his object in 
consenting to the scheme was to revive his money- 
lending business and that the scheme was not in fact 
profitable to the creditors : 

IlePf that the lower Court had erred in attaching too 
much weight to the circumstance that the majority of the 
creditors had approved of the proposed scheme and in 
failing to take intp account the other important aspects 
of the matter and that in the circumstances the scheme 
should not have been approved. 

Ileld^ however, that in view of the delay and the 
practical difficulties in restoring the status quo the order 
of the lower Court should not be set aside. 

Per Reilly^ J. — The duty of the Insolvency Court is 
to see that the assets are administered through the proper 
and ordinary machinery of the Court and not to require, 
nor even invite any creditor or other person to take 
over the estate on certain terms and carry out the func- 
tions of the Court for it. {Reilly and Anantakrishna 
Aiyar, //.) SeVUGAN Chettiar v. KASI CHETTIAR. 
54 Mad. 823 = I.R. 1931 Mad. 630 = 132 I.C 134 = 
1931M.W.N.378 = 33 L.W. 620 = A IR. 1931 Mad. 
344 = 61 M.L J. 173. 

S. 38 — Composition scheme — XVhen can be filed. 

A composition scheme can be filed in Court only after 
an order of adjudication is made and not before. {Guka 
and Baitley, //.) BROJENDRA NaTH GhOSE v. 
Satish Chandra DaS. 6 I.R (Cal ) 78 (1) = 146 I. 
O. 185 = 37 C.W.N. 189 = A.I.R. 1933 Oal. 495 (2). 
S. 39 — Applicability. 

S. 39 of the Provincial Insolvency Act does not 
strictly apply when the Court does not prepare a schedule 
as reipiired by the section. {Ramesam and Cornish^ 
//.) Gopalu Pillai V, Kothandarama Aiyar. 
57 Mad. 1082 = 40 L.W. 110=153 I.O. 916 = 7 R.M. 
378 = A.I.R. 1934 Mad. 629 = 67 M L.J. 843. 

S. 39 — Composition scheme — Creditor not party 

to — Suit by — Leave of Court — Necessity, 

The control that the Insolvency Court retains of the 
insolvency even after orders under S. 39, Provincial 
Insolvency Act, are passed, are in order that the com- 
position may in fact be carried out and it has powers 
under S. 40 to re-adjudge the debtor an insolvent in 
certain circumstances. Insolvency proceedings continue 
only for the purpose of giving effect to the composition. 
But they do not continue for all purposes except in so 
far as Ss. 37 and 40 require their continuance. An 
annulment is an annulment and the proceedings are at 
an end. It can never be said that every section in the 
Act continues to be applicable. Therefore no leave of 
the Court is necessary under S. 28 of the Act for the 
institution of a suit by a creditor not bound by the com- 
position. A.I.R. 1934 Mad. 529, Foil.; A.I.R. 1929 
Mad. 157, £xpl. {Curgeuven and A'mg, JJf) SlD- 
hayya V, Muddappa. 158 I.C. 592=8 R.M. 283= 
1935M.W.N. 825 = A.I.R. 1936 Mad. 929. 

Ss. 39 and 2^— Composition scheme — Binding 

nature — Creditor not party to or aware of composition 
scheme — Ri ghts. 

A composition scheme approved by the Court is not 
binding on a creditor who is neither a party to, nor aware 
of the composition proceedings and whose name and 
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debt are not entered in the schedule framed under S. 39 
of the Act. Such a creditor is not therefore precluded 
from having recourse to other remedies than those pro- 
vided by the Insolvency Law in respect of his debt which 
is not included in the schedule. He can therefore main- 
tain a suit against the debtor as legards that debt and 
S. 28 of the Act is no bar to such a suit. Menon^ 

/.) Govindasami Mudaliar z/. Sri Thripura- 
sundari Amman. 169 I.O. 866 = 8 R.M. 571 = 43 
L.W. 333 = 1936 M.W.N. 1202=69 M.L.J. 793. 
S . 39 — Rt ghts of c red I tor . 

The policy of the Insolvency Act is that when a person 
is indebted, all his debts should be dealt with in the 
insolvency. It does not seem to be right that a creditor 
who has got a debt provable in insolvency should stand 
aside when all the other creditors or i^ost of them have 
their debts dealt with by the Insolvency Court and refuse 
to come in or take notice of a composition scheme and 
then as soon as the adjudication is annulled, proceed 
once more to harass the insolvent. Of the two Acts, the 
Presidency Towns Insolvency Act seems to carry out the 
policy more correctly, because the plain meaning of the 
word in S. 30 of the Act is that if any composition 
creditor has a debt which he could prove in insolvency 
and does not do so, he is nevertheless bound by the com- 
position. But in the Provincial Insolvency Act, S. 39, 
if strictly followed, means that a creditor whose debt is 
not entered in the schedule is not bound by the conv 
position and can have a lemedy elsewhere against the 
insolvent. Where the creditors of an insolvent agree to 
a composition and one of the creditors, who had a decree 
against the insolvent did not prove his debt in insolvency 
and was not a party to the composition proceedings and 
after annulment of the order of adjudication he sought 
to execute the decree by ai resting the judgment-debtor. 

Ueldy that under S. 39, Provincial Insolvency Act, the 
creditor was entitled to pursue the remedy he liked. But 
in the circumstances of this case, arrest of the judgment- 
debtor was refused by the revision Court also. A.I.R. 
1934 Mad. 529, Kel. on. Amendment of Provincial 
Insolvency Act and bringing it in conformity with S. 30, 
Presidency Towns Insolvency Act, suggested. {Beasley, 
C,/.) Thangeswara CHETTIAR V, ramamurthi 
Chetti. 159 I.C. 689 = 42 L.W. 399 = 8 R.M. 635 
(2) = 1936 M.W.N. 380 = A.I.R. 1935 Mad. 602. 

“■ S. 39 — Scope — Debt excluded from compoutjon 
— Suit for — I f burred . 

A particular debt was mentioned in the insolvency 
petition but was not acknowledged to be due and in the 
composition no provision was made for discharging it. 
When, after the composition was sanctioned by the 
Couit, the creditor Sought to prove the debt in insol- 
vency his claim was disputed by the sureties who had 
taken over the insolvent’s liabilities and the creditor 
withdrew his application. The creditor subsequently 
filed a suit against the debtor and the sureties pleaded 
bai under S. 39, Provincial Insolvency Act. 

Held, that the sureties and the ci editor had agreed 
that the delA was to be excluded from the composition 
and that m those circumstances S. 39, Provincial 
Insolvency Act, could not be any bar to a suit upon the 
e xcluded dairn. {Cur^enven and King, JJ.) SiDAYYA 
. Muddappa 158 I.O. 592 = 8 R.M. 283 = 1936 M. 
W N 825- A.I.R. 1935 Mad. 929. 

Ss 41 and 42 —Application for discharge — Ctr- 
cum sta Vies to be conndered , 

Where a Court finds on an application for absolute 
discharge that the insolvent is not entitled to the same, 
it should consider whether he is entitled to a conditional 
discharge under S. 41. Inmost cases order of condi- 
tional discharge is suitable and cases of refusal of dis- 
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charge unconditionally for ever are rare. {Bhide, /.) 
Fazal Din Z/. Nathu Mal. 6R.L. 614 = 1481.0. 
971= A.LR. 1934 Lah. 109. 

S. 41 — Application for discharge — Duty of 

Court. 

An application by an insolvent for an order of dis- 
charge should not, ordinarily, be entirely rejected, and 
if the Court is of the opinion that the insolvent should 
not be granted an absolute order of discharge, it should 
consider whether a conditional order of discharge should 
not 1)6 passed, or whether an order of discharge, with a 
provision that its operation be suspended for a specified 
time, should not be made. A.I.R, 1929 Lah. 281 and 
A.I.R. 1930 All. 471, Rel. on. {Abdul Rashid, /.) 
Bhag Mal z^ Parshotam Singh. 160 I.C. 629 = 8 
R.L. 646 = A.I.R. 1935 Lah. 919. 

"S. 41 — Application for discharge — JVhen can be 

made. 

The w'ording of S. 41 shows that it is open to the in- 
solvent to apply for his discharge at any time though it 
is obligatory for him to make an application in the first 
instance within such time as may have been fixed by the 
Court at the outset. {Bhtde, /.) Ladha RaM v. 
Prabh Dial. I.R. 1931 Lah. 621 (1)=132 I.O. 625 
(1) = 32 P L.R. 476 = A.I.R. 1931 Lah. 672. 

S. 41 — Conditional order of discharge — Poiuers 

— After-acquired property. 

It is open to the Court to grant an insolvent his dis- 
charge subject to any condition as regards his after- 
acquired property. {Rankin, C.J. and Pearson, /.) 
Firm ok prayag Shaha Saheb Ram v. dwija- 
pada Roy. I.R. 1932 Cal. 610 = 138 I.C. 746 = 55 C. 
L.J. 94 = A.I.R. 1932 Cal. 623. 

Ss. 41 and 17 — Death of insolvent— Automatic 

discharge. 

Ordinarily speaking insolvency proceedings would not 
terminate until there has been a discharge of the insol- 
vent, but the matter is otherwise where the insolvent is 
dead. In such a case there is an automatic discharge 
of the insolvent and where the property has been distri- 
buted prior to his death, the proceedings must auto- 
matically be held terminated. 0 S.L.R. 34, Diss. from; 
A.I.R. 1918 Sind 38, Ref. {Daltp Singh, /.) ASA 
NANI) V. BiSHAN SiNGH. 147 I.C. 695 = 6 R.L. 421 
= A.I.R. 1933 Lah. 997. 

S. 41 — Discharge of firm — Effect of — Separate 

debt incurred prior to adjudication— Liability of part- 
ner tor, 

Apaitneiship has in Uw’ no corporate personal exis- 
tence distinct from that of its individual partners and 
an order passed in the insolvency proceedings against a 
firm is an order passed against each individual partner 
in that firm. So if a firm is adjudicated, both the joint 
and separate creditors should prove their claims. If 
the insolvent firm was subsequently discharged, a partner 
of that firm is not liable for a separate debt incurred 
prior to the adjudication of the firm. {H^tld, J.C. and 
Rupchand, A./.C.) llEERJI JiVRAJ v. VaLABRAM 
Mulji. 26 S L R. 422 = I.R. 1932 Sind 66 = 136 I.C. 
816= A.I.R. 1932 Sind 39. 

Ss. 41 and 42 — Discharge — Refusal — Grounds, 

Where the insolvent’s assets were not found to be 
equal to eight annas in the rupee and the insolvent had 
failed to prove that his liabilities arose out of circum- 
stances for which he could not justly be held responsible. 

Held, that he could not legally be granted an order 
of discharge under S. 41. {Nanavutty, /.) Brij 
Mohan z;. Sarju. I.R. 1931 Oudli 399 (1) = 134 
I.C. 607 (1) = 8 O.W.N. 843 = A.LR. 1931 Oudh 36^ 
( 1 ). 
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S. 41 — Di scharge — Refusal — Grounds — Pendency 

suit against receiver. 

Merely that a suit is pending against the receiver 
should not prevent an Insolvency Court from granting an 
application for discharge. The discharge does not neces- 
sarily end the insolvency proceedings and the insolvency 
Court has jurisdiction to give directions as to the distri- 
bution of assets among the creditors and such power is 
not taken away on account of the insolvent’s discharge. 
{Tapp, /.) Ram Chand v. Mohka Shah. 135 I. 
0. 611 (2) = I.B. 1932 Lah. Ill (2) -33 P.L.R. 624- 
A.I.B. 1934 Lah. 726. 

S. 41 — Discretion under — Revision —Inter- 
ference, 

Under S. 41 of the Provincial Insolvency Act it is 
discretionary with the Court to pass one of three oideis 
mentioned therein. The question whether the Courts 
would have exercised between discretion if they had 
a<'ted in one manner rather than ‘another is not one 
w'hich can be properly raised in revision. {Rhtde, J,) 
Ladha Ram v. Prabh Dial. I.R. 1931 Lah. 621 
(1) = 132LC. 625C1) = 32 P.L.R. 476- A.I.R. 1931 
Lah. 672. 

S. 41 — Order of discharge — Considerations. 

An order of discharge as contemplated by S. 4 1 could I 
only be made in the interest of the general body of | 
creditors of the insolvent, and the fact that one of them | 
only raises objection to the discharge is not material for I 
the purpose of the Courts making an order whiv:h is to | 
affect the entire body of ci editors. {Guha and Lodge, j 
//.) jATiNORA Nath Saha v , Katihar Oil Mills, i 
ltd. 158I.C. 398 (2)-8R.C. 180C2)-39 C.W.N. ; 
1292= A.I.R. 1936 Cal, 644. i 

S. 41 — Power of Court —Limits — Annulment on | 

application for discharge. 

In an application foi discharge under S. 41 of the ; 
Provincial Insolvency Act, the Court has no power to ; 
annul the adjudication in insolvency, though it may be 
of the opinion that the insolvent is dishonest. {Beudey, i 
C , J. and Cornish, /,) PAPANNA ?>. NARASA ReDDY. 1 
166I.C, 453-8 RM. 2-41 L.W. 809 -AIR. 1935' 
Mad. 646- 1935 M.W.N. 414-68 M.L.J. 699. 

’ ■ S. 41 — Restoration of application for di scharge 
— Inherent powers of Court. 

The original insolvency petition stood adjourned to 
22 — 1 — 1926. It was advanced to 22 — 12 — 1925 and 
disposed of by the Court without notice to insolvent. 
The insolvent applied for discharge within .six months 
from 22-1-1926 but the Court dismissed it erroneously as 
out of time and annulled the adjudication ; subsequently 
the application was restored to file. 

Held, that the subsequent order of the ('ourt restoring 
the application w'as one passed in the exercise of the 
inherent poivers of ('ourt to rectify an error apparent on 
the face of the record or an error due to a misapprehen- 
sion of the actual state of facts borne out by the record. 
{Sundaram Chetty and Pakenham Walsh, J J.') NARA- 
SIMHULU Sf/ITY V. Seshayya. 147 I.C. 442 = 39 L. 
W. 87-6R.M 378 = 1933 M.W.N. 3309-A.I.R. 
1934 Mad. 31 (1). 

S. 41 — Right to apply for discharge — Debtor de- 
clared insolvent after his death — Minor sons added — If 
can ask for discharge. 

The minor sons of a debtor, who has been declared 
insolvent after his death and whose minor sons are 
brought on the record, can ask the Court for a dis- 
charge. A.I.R. 1928 Mad. 476; A. I.R. 1928 Mad. 480 
and A.I.R. 1930 Cal. 590, Ref. {Agha Haidar, Jf) 
Nanak Chand v. Official receiver. 8 R.L. 677 
»160 I.C. 708 = A.I.R. 1935 Lah. 935. 

Q. D.— 11-^.180 
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~ ■ S. 41 — Scope of — Order directing payment but 

not granting discharge. 

An order directing the insolvent to pay Rs. l5 a 
month and to apply for discharge after one year, im- 
poses conditions but does not grant any discharge sub- 
ject to those conditions, and hence does not come within 
any of the clauses of S. 41. {Alton and Rnpehand, A, 
J,Cs.) Khialdas Aishikam V, Nazir of the Sub- 
Civil court, Shikarpur. I.R. 1933 Sind 176(1) 
= 144 I.C. 247-A.I.R. 1933 Sind 161 (1). 

S. 41 — Suspension of absolute discharge for t 

specific time — Failure to draw up formal order—- 
Effect. 

I Where under S. 44 of the formei Act III of 1907 and 
S. 41 of the present Act V of 1920, the Court passes an 
order of absolute^ discharge which is suspended for a 
specific time, that is, until the property of the insolvent 
has been sold and subsequently the property is sold, the 
insolvency i)roceeding is terminated although owing to a 
clerical error of the office, a foimal order of discharge 
is not drawn up after the sale of the property and the 
insolvency proceeeding cannot be revived at any later 
date at the instance of any creditor. {Rennet, /.) 
Mool Chand v . Dip Chand. 153 I.C. 869 = 7 R.A. 
644 - 1936 A.W.R. 38 = 1935 A L. J. 274 - A.I.R. 1935 
All. 272. 

3. 41 — Time fixed for discharge — Omission to 

file talbana — Effect, 

Where an insolvent W'ho has applied for an order of 
discharge within the time specified by the Court has 
failed to file talbana, his failure to do so cannot be con- 
.sidered as a failure to apply for the di>3charge. {Raza 
and Srivastava, Jf.) SULTANUDDIN v. AMINUDDIN. 

I.R. 1931 Oudh 33 128 I.O. 273 = 7 O.W.N. 941 = 
A.I.R. 1930 Oudh 474. 

a 41 (2) — Conditional order of discharge— Con- 
siderations, 

The intention of the legislature Is that the debtor on 
giving up the whole of his property shall be a free man 
able to earn his livelihood. Rut sometimes it is neces- 
sary that he should pass through a period of probation. 
The civil rights of creditor must not be forgotten in 
such a case and a conditional order of dischaige should 
be, as far as is reasonable, for the benefit of the 
creditors. What is exactly just to both parties is a 
matter difficult to determine. Insolvent diiected to contri- 
bute Rs. 50 out of his monthly salary of Ks. 100 for a 
period of five years. The rate of Rs. 25 fixed by the 
Lower Court held to be too low and the period of 25 
years fixed, described as amounting to a ‘ life sentence ’ 
which .should not be directed. {Johnstone, Jf) MaHO- 
iMED Ai,i akbar V Mt. Fatima Rkgam. I R. 1931 
Lah. 793 = 133 I.C. 658=32 P.L R. 298 = A. I R. 1931 
Lah. 691. 

S. 41 (2) (a) — Scope — Permanent order refusing 

discharge — Legalit y — C oust rue ti on , 

S. 41 (2) {a) contemplates only an order either grant- 
ing or refusing an absolute order of discharge as 
distinguished from an order of discharge subject to a 
condition. The section does not contemplate that there 
may be an order absolutely refusing to discharge an 
insolvent. Where the Judge passed an order in the fol- 
lowing terms : — “It seems to me that nothing is to be 
gained from suspending the discharge or making a con- 
ditional order. The man is not fit to be given credit and 
that will be the result of his remaining an undischarged 
insolvent. I therefore refuse discharge absolutely.” 

Held, that the order must be regarded as merely an 
order refusing to make an absolute order for discharge. 

Held, further, that if the order meant to preclude the 
insolvent from again applying the discharge it was 
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erroneous. i^Mukerfi and J/J) KaRIM MIA^ 

In the matter of. I E. 1931 Cal. 692 = 132 I.C. 640 =■ 
63C.L.J. 44-A.I.E. 1931 Cal. 392. 

S. 41(2) (b) — SuspeftsioH of discharge— Final 

discharge — Notice to creditors. 

Under S. 41 (2) (<5) the Court can suspend the opera- 
tion of the order of discharge for a specified time and 
on the expiry of the specified time, there is no necessity 
even to apply for an order ol final discharge and if such 
an application is made by the insolvent, no notice to ihe 
creditors is necessary. 44 Horn. 555, Ref. (^Heald and 
Sen , jj .) Tar Mahomed Vali.y Mahomed 
Adamiee Hoosejn. lb 1931 Rang- 145 (1) = 131 
I.C. 721 CD-A.LB. 1931 Rang. 188. 

" " " S. 41 (2) (c) — Conditional older of dtsc/iarge— 
Condition to hand over assets that mi^ht be inhented — 
Propriety. 

Under S. 41 (2) (c) of the Provincial Insolvency Act, 
the Court is rompetent to grant an order of discharge to 
an insolvent subject to the condition that he shall hand 
over to the Official Receiver all the assets which he 
might inherit from his father. The possibility of the in- 


i' time of contracting debts, that they had no reasonable 
! or probable ground for expecting that they would be. 
( able to le-pay them. {TekChand^ /.) Tara SINGH v. 

, .SARMUKH Singh. 6 LR. (Lah.) 239 = 146 1.0. 632 = 
34P.L.B.991-=A.I.B. 1933 Lah. 812. 

S. 42 — Discretion under — Conduct of insolvent — 

Appeal — Interference. 

The insolvent’s conduct as a trader or in relation to 
his estate is mainly in the discretion of the Insolvency 
(Jourt and a Court of appeal should be slow to interfere 
with that discretion. i^Lord T hanker ton. ^ MUITU 
Mahammado V. RAMAsWAMY Chettv. 6 R P C. 116 
= 148 I.O. 858 = 39 L.W. 82=A.I.R. 1934 P.C. 1 
(PC.). 

S. 42 — Essentials — Onus on insolvent. 

\ Where an insolvent applies for an absolute discharge, 
the onus is on him to show" the requirement under S. 42 
I (a), i . e ., his inablity to pay 8 annas in a Rupee is fiom 
I circumstances beyond his control; and it is not necessary 
that the creditor should show in the first instance that 
I the insolvent is guilty of fraud or dishonesty ( Bhide, 
/.) Fazal Din v Nathu Mal. 6 R L. 614=148 I.C. 
971=A.I.B. 1934 Lah. 109. 


solvent’s father not dying for a long time or not leaving ' 
any property for his son. is no ground for making the | 
discharge unconditional. Lafjf) AbDULJabaR | 

V. Din Mahomed. 35 P.L.R. 786 = 153 I.C. 144=7 ; 


B.L. 686 (1) = A I R. 1934 Lah. 669 (1). 


■ "S. 42 (1) (a) — Discharge — Right to. 

An insolvent should ordinarily be granted his 
discharge on payment of eight annas in the rupee. 
{PVeston.) Rashid Ahmad Khan v. Shoe Dayal. 
1936 A.M.L.J. 86. 


S. 42 — Absolute d us charge — Grounds for — Insol- 
vent of young age and under his father's control. 

An absolute discharge cannot be granted to an insol- 
vent under S. 42 of the Act solely on the ground that 
he is a young man of 20 years of age and was carrying on ' 
business w’ith his father, the business being under the 
direction and control of his father, though such circum- 
stances can no doubt be taken into consideration. 
{Addison and Dm Mohammad , JJ ) UUDHA Mai, 7^ 
Amar Nath. 157 IC. 935 = 8 R.L, 163 = A.I.R. 
1936 Lah. 381. 

S. 42 — Auet^ found insufficient — Duty of Court 

to refuse discharge— Permission to file second applica- 
tion, 

Undei S. 42 the Court is bound to refuse to grant an 
absolute order of discliarge when the assets are found 
insufficient even to pay eight annas in the rupee, and it 
is fuither found that the in.'^oi vent had been dishonest 
and had fabricated aciounts. Where however the Court 
has expressly noted that it w"ould be open to the insol- 
vent to file a fresh applicition for discharge he may file 
a second application if circumstances at any subsequent 
time become favourable to him. { Rhide , J .) LaDHA 
Ram .V, Prabh Dial. IR. 1931 Lah. 621 Cl) = 132 
LC. 525 (1) = 32 P.L.R. 476 = A.I.R. 1931 Lah. 672. 

~ ■ “S. ^2— Discharge — Propriety of — Unsucessful 
trade. 

'The mere fact that the insolvent was unsuccessful in 
bis tr^ide w'hich ended in a loss is not sufficient to hold 
that it arose from ciicumstances for W’hich he cannot 
justly be held resp()nsible. {Rankin, C.J. and Pearson, 

/.) Firm ok prayag Shaha Saheb Ram r/. Dwija- 
i*AD\ Roy. I.R. 1932 Cal. 510 = 138 I.C. 745 = 56 
C L J. 94 = A.LR. 1932 Cal. 623. 

", 42 — Discharge — Refusal — Grounds. 

ibc insolvents failed to show that their liability had 
aiisui ijoin c ir( uinstances for which they could not be 
leld re-p )nsib!e. They were not able toproduceac- 
count in)nks nor dul they explain satisfactorily the 
alleged loss of tlie books. 

that Coin t should not grant an absolute order | 
of discharge as the insolvents must have known at the | 


I — S. 42 — (1) (f) — Construction — Rash and hazar- 

dous speculations'* . 

Dealings by the insolvent which might not turn out 
well are not necessarily rash and hazardous speculations. 
{jVeston.) Rashid Ahmad Khan v. Sheo Dayal. 
1936 A.M.L. J. 86. 

S. 42 (2) — Report of Offuial Receiver in favour 

I of dtschai ge—Onus. 

Where an insolvent applies foi discharge and the re- 
i port of the Official Receiver is in favour of granting a 
I discharge to the insolvents, the onus of proving the con- 
trary iies on the opposing creditors, {Tek Chand, /,) 
Tara Singh v Sarmukh Singh. 6 IE TLah,) 

, 239 = 146 I.C. 532 = 34 P.L R 991 = A.I.E. 1933 Lah. 
812. 

S. 43 — Annulment — Grounds — Kxpiry of period 

' for discharge. 

The Court cannot annul an adjudication merely on the 
ground that the periorl ior discharge had expired. {Jat 

\ Dll , /.) dola Ram z . Parma nand Mul Chand. 
I.R 1932 Lah. 659. 

S. 43 — Annul ment — Grounds — Propriety. 

The penalty of annulment under S. 43 of the Act is 
hardly appropriate in the case of an insolvent w"ho comes 
before the Court in time and applies for extension of the 
time fixed for his application for ilischarge. ( Reilly 
and Ananthakushna Aiyar, JJ.) VeLLACHAMI CHETTI 
V. Arunachalam Chetti. I R. 1931 Mad. 486 = 131 
I I.C. 150=33 L.W. 448=A.I.R. 1931 Mad. 326 = 60 
I M.L. J. 339. 

S. —Annulment — If automatic — Failure to 

apply for discharge. 

The order of adjudication is not automatically 
annulled on the failure of the debtor to apply for dis- 
charge within the time fixed by the Insolvency Court. 
{^Tek Chand and Coldstream, J J.) ASA NAND zl 
Jugal Kishore. 169 I.C. 667 (1) = 37 P.L.R. 144 = 
8 R.L. 413 = A. LR. 1935 Lah. 606. 

S. 43 — Annulment — Setting aside in collateral 

proceedings. 

An order of annulment of adjudication though ill- 
considered, but not made without jurisdiction cannot be 
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set aside in collateral proceedings. Where the Insolvency 
Court extends the period for discharge and in absence 
of an application for discharge during such period 
annuls the adjudication, it has jurisduction to do so. If 
a creditor who is affected by the order does not go in 
appeal or revision against it but only appeals against 
decision of the Court that he has failed to prove his 
debts, the order of annulment of adjudication cannot be 
set aside in such collateral proceedings and holds good. 
(^Pollock, A. J.C,) J. N. MUNDRA V. NEMSI RaJPAL 
& Co. 31 N.L.R. CSupp.) 36 = 161 I.C. 981=8 E.N. 
264 = A.I.R. 1935 Nag. 246. 

-S. 43 — Annulment — Specific order — Necessity, 

Though the provisions of S. 43, Provincial Insolvency 
Act, are mandatory, still the annulment of adjudication 
dees not occur as a matter of course, but has to be the 
subject of a specific order of the Court. (^Das and 
Brown, //.) WALLY MOHAMED CaSSIM v. HAJI 
Ayoob Haji Abba & Coy. 6 I.R. (Rang.) 20 = 144 
I.C. 869 = A I.R. 1933 Rang. 133. 


! 


S. 43 — Annulment — Specific order — Necessity, I 

If a debtor fails to apply for an order of discharge 
within the period specified by the Court, or having made 
such application fails to appear on the date of hearing, 
the adjudication does not stand cancelled automatically 
but the Court must make an express order annulling the 
order of adjudication. (Tek Chand and Agha Haidar, 
y/.) ISHAR Das V. Mt. Fatima Bibi 16 Lah 698 = 
163 I.C. 993 = 7 R.L. 489 = A.I R. 1934 Lah. 468. 
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debtor or in some other person unconditionally or im- 
poses condition when making the order, the Court, after 
the insolvency has been annulled under S. 43, has no 
jurisdiction thereafter to pass any order affecting the 
property of any person other than the debtor. Hence 
when an insolvency has been annulled under the provi- 
sions of S. 43 and the receiver has, before the order of 
annulment, applied to the Court to have a transfer of 
property set aside under the piovisions of S. 53 or S. 54 
of the Act, the Court has no juiisdiction after the order 
of annulment of the insolvency proceedings to continue 
the proceedings under S. 53 or S. 54 of the Act. {Page, 
C.J., Das and Sen, //.) JaiNCJ Bir SinGH v. BANER- 
JKE. 11 Rang. 287 --6 I.R. (Rang.) 33=146 I.C. 
320=A.I.R. 1933 Rang. 223 (F. B.). 

S 43 — E^ect of annulment — Termination of 
insolvency proceedings. 

When an adjudication is annulled under S. 43, the 
insolvency proceedings automatically come to an end 
except so far as they are kept alive by orders passed 
under S. 37. Such “ acts ’* in the insolvency as have 
not been completed at the annulment remain in that 
state of incompleteness and do not continue and cannot 
be continued any further unless the Court directs their 
continuance. {Wallace, /.) BhadRAMMA v. ParvaTHA- 
SAM Ayyavaru. I.R. 1932 Mad. 745 = 139 I.C. 674 
(2)=1932 M.W.N. 1106 = 36 L.W. 656 = A.I.R. 1932 
Mad. 731 = 63 M.L.J. 414. 

S. 43 — Ooject of annulment — Safeguards — 


S. 43 — Construction — Provisions, if mandatory, ' Omission — Subsequent order vesting property in receiver 

Quaere, — Whether provisions of S. 43 aie mandatory | — Inherent powers. 
or merely directory. {Page, C, /., Das and Sen, //.) j The order of annulment, on failure of the insolvent 
JaING Bir Singh v, BaNERJEE. 11 Rang. 287= j to apply for discharge, is intended to punish the insol- 
6 I.R. (Rang.) 33=145 I.C. 320 = A.I.R. 1933 Rang. i vent by withdrawing from him the protection which he 
223 (F.B.). j gets by the ordei of adjudication. So an order of 

S. 43 — Effect of annulment — Absence of vesting i annulment without making provision for the protection 

order — Disposal of insolvent's property in the hands of j of the creditors would obviously defeat the ends of justice 
Offldal Assignee, land lead to an abuse of the process of the Court and 

In a case where no vesting order is made at the time I the Court is therefore entitled to exercise its inherent, 
of annulment and no directions are given by the Court | powers by subsequently passing an order vesting the 
to the receiver, the estate with its liabilities reverts to i property of the insolvent in some other person. 


the insolvent and therefore the Official Receiver 
appointed on the adjudication ceases to represent the 
estate of the insolvent and the receiver no longer 
represents the creditors. A.i .soon as an order of annul- 
ment coupled with vesting order under S. 37 is made, 
all acts (lone by the receiver shall be valid and the 
property of the insolvent shall vest in such person as the 
Court may appoint. The consequences of the annul- 
ment are that the insolvent does not get back any 
property which has already been distributed amongst 
his creditors, and as to such property, as till remains in 
hand, the Court will, to protect the creditors, make an 
order vesting it in such person as the Court may 
appoint with a view to distribute the same. That 
person may proceed to sell and distribute the property 
among the creditors then existing and not call for any 
future claims. He should proceed to divide the 
property in his hand amongst the creditors, whose 
claims have been admitted and entered in the schedule. 
3 Rang. 2ol ; 52 Mad. 648 and 108 I. C. 603, Ref. 
{Haveliwala, A, J, C,) M. F. NAZARETH, Re. 25 S L. 
R. 367=I.R. 1931 Sind 18 = 129 I.O 898=A.I.R. 
1931 Sind 31. 

S. 43 — Effect of Annulment — Pertding applica^ 

tion under Ss, 53 and 54 — If can be continued. 

The conditions that may be imposed by the Court in 
passing a vesting order under S. 37 relate to the pro- 
perty of the debtor and not to the property of any other 
person ; and whether the Court vests the property in the 


I {Courtney Terrell, C. J. and Mahomed Noor, J.) 

I Chouthmal bhagirath z/. Jokhi Ram Sur\jmal 

j 12 Pat. 163=141 I.C. 836 = I.R. 1933 Pat. 98 = 13 
I Pat. L.T. 775 = A.I.R. 1933 Pat. 84. 

I ^S. 43 — Powers of Court on annulment — Vesting 

i of properties in particular person — Rights and powers 
. of lattei — Power to continue administration and to set 
j aside fraudulent transfers. See PROVINCIAL INSOL- 
i VENCY ACT, Ss 37, 43, 53 AND 54. 69 M.L.J. 364. 

; Ss. 43 and 28 — Poivcrs of Court — Expiry of 

, time for applying for discharge — Vesting of property, 

\ Where the time for applying for discharge has expired, 

I the Court is not bound to vest the property in the 
insolvent; but it may vest in the receiver for the benefit 
' of the creditors; and even if the receiver sells the property 
i or distributes it among creditors, the insolvent has no 
right to object to it, though the creditors may do so. 
{Dahp Singh, /.) ASa NaND v. TuGAL KiSHORE. 
147 I.C. 778 = 6 R.L. 461 (1) = A.I.R. 1933 Lah. 
1008. 

-Ss. 43 and 27 — Time for — Application for dis- 
charge — Extension — Powers of Court. See PROVIN- 
CIAL Insolvency act, Ss. 27 and 43— powers of 
Court— Extension of time. 65 All. 241 =6 1.R. 
(All.) 138 = 146 1.0.668=1933 A.L.J. 117= A.IR. 
1933 All. 230. 

S. 43 — Time for — Application for discharge — 

Extension — Powers of Court, 
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The period of application for discharge can be extend- 
ed even after the period originally fixed and it is open 
to the Court to do so suo motu or at the instance of the 
aggrieved party. 10 Lah. 357; 7 Pat. 375 and 58 Mad. 
288, Ref. i^Bhtde, /.) GhaUNS v. Ganga RAM. I.R. 
1931 Lab. 669 = 132 I.C. 223. 

S. 43 (1) — Annulment — Propriety^Application 

by receiver under S, 53, pending. 

A person was adjudicated on a creditor’s petition on 
5th January, 1929, and was directed to apply for the dis- 
charge \\ithin six months from that date. He applied 
on 4lh July, 1929. Before his application the receiver 
had already applied under S. 53 questioning the validity 
of the deeds executed by the insolvent. During the 
pendency of the application the insolvent applied for his 
discharge and objections having been fled the following 
order was made. ‘Let it be placed with the application 
for an order of discharge. Put up when any order is 
passed on the said application after the disposal of the 
receiver’s application.' Meanwdiile on an intermediate 
date the adjudication was annulled as the insolvent was 
absent. The creditors appealed questioning the correct- 
ness of the orders passed. 

Held, that as the Court had not really fixed any date 
for the hearing of the insolvent’s application for dis- 
charge and as that a])plication was to be heard only 
after the disposal of the receiver's application under 
S. 53 the lower Cour t was wrong in annulling the order 
of adjudication. i^Raza and Sftvastava, /J.) SuLTaN- 
UDiJiN Hakim Aminuddin. I R. 1931 Oudb 33 
= 128 I.O. 273 = 7 O.W.N. 941 -A.I.R. 1930 Oudb 
474. 

S. 44 — Applicability — Notice to creditor, if a 

condition. 

The rule of law, viz., an order of discharge, shall re- 
lease the insolvent from all debts provable under this 
act, is not qualified by any rule that the creditor should 
have notice of the proceedings. The rule is based on a | 
policy of law and not any rule of constructive notice. 
Notice or no notice, S. 44 comes into play and releases , 
the insolvent from the debt which could undoubtedly 
have been proved under the Act, even if the omission of 
the name of creditor be deliberate on the part of the 
insolvent provided no question of fraud is involved. 
i^Mukerji and Rachhpal Singh, //.) KUNDAN LaL 
2/. Nathu. 65 All. 636 = 6 I.R. (All.) 329 = 146 I.O. 
766 = 1932 A.L. J. 1340 = A.IJS,. 1933 All. 600. 

— — S. 44 — Refusal of discharge — Fresh application , 
— Bar. \ 

There is nothing in S. 44 which w^ould justify the 
view' that an application for discharge when refused is 
refused for ever and that no later application can be 
made. 22 L.W. 202, Foil. {Abdul Qadir, /.) NUK 
Din V. Amar Nath I.R. 1932 Lab. 408 = 138 I.C. 
33 = 33 P.L.R. 620=A.I.R. 1932 Lah. 478. 

Ss. 44 and 34 (2) — Release of debts — Limits — 

Jhschtn c,’ — Prior decree — Decree holder unaware of 
insoh eiity— Execution after discharge. 

An insolvent was discharged in 1930. A decree-holder 
who had obtained a decree in 1929 and who was igno- 
rant of the insolvency proceedings put into execution his 
cierrt e after the insolvent’s discharge. 

held, that the debt was one provable under the Act 
within the meaning of S. 34 (2) that the fact that the 
credited was not informed of the insolvency proceedings, 
did not pujve that the debt was incurred by fraud with- 
in the meaning of S. 44 {b') and that the insolvent was 
released from the debt by his discharge. {Kendall, /.) 
PIRTHI Raj Vishnu Das. 6 I.R. (All.) 10 = 144 
1.0. 888 = A.I.R. 1933 All. 340. 


PROV. INSOLV. ACT (1920) S. 47. 

Ss. 44 and 34 (2)— Suit after discharge — Debt 

i contracted between petition and adjudication. See 
\ PROVINCIAL Insolvency Act, Ss. 34 (2) and 44. 

; 34 Bom.L R. 980= A.I R. 1932 Boiu. 611. 

i S. 44 (2) — Bar under — Scope of — Alienation by 

’ insolvent of property attached prior to insolvency — 

! Rights of attaching creditor after discharge. 

Appellant sued the respondent and obtained an at- 
, tachment of his property before attachment and in due 
course got a decree for money. Respondent alienated 
the property contrary to the attachment. He was after- 
w'ards adjudicated insolvent. Though appellant proved 
his debt in insolvency he got nothing as no assets were 
realised by the Official Receiver. Respondent got his 
discharge and appellant sought to execute his decree 
I against the attached property. 

Held^ S. 44 (2) was not a bar to such execution and 
that the insolvent’s discharge did not relieve the property 
in the hands of the transferee from subjection to the 
claim under the attachment by reason of S. 64 of the 
C. P. Code. {Cornish, /.) DoRAISAMI PiLLAI v. 

I ARUMUGa Naicker. 8B.M. 597 = 42 L.W. 834 = 
1935 MW. N. 1328=169 I.O. 1027 = A.I.B. 1936 
Mad. 100 = 69 M.L.J. 799. 

S. 44 (2J — Release of debt — Limits — Prior to 

insolvency debt — Promissory note executed subsequent to 
dischai gi — Enforceability. 

Where subsequent to his discharge the insolvent exe- 
cuted a piomissory note partly in lieu of a debt incurred 
prior to his insolvency and partly in lieu of a present 
advance. 

Held, that the promisee was entitled to enforce the 
contract only to the extent of the present advance and 
that the previous debt which had ceased to exist was 
not enforceable in spite of the later note. Effect of 
order of discharge stated. {M adhavan Nair, /.) 
KATHAYYAN CHETTIAR 7'. Govindaswami Chet- 
TIAR. I.R. 1932 Mad. 379 (1) = 137 I.C. 320 = 35 L. 
W. 449 = A.I R. 1932 Mad. 416. 

S. 44 (3) — Release of surety — Effect of dis- 

chat ge of joint decrees. 

The discharge of an insolvent does not release his 
surety from liability to be proceeded against in execution 
of a decree passed jointly against him and the insolvent. 
{Pollock, A.J.C.) NAZUKRAO V, JAIWANTRAO & CO. 
160 I.C. 603 = 8 R.N. 189 = 18 N.L.J. 146. 

— S. 46 — '''Mutual dealings*' — Set-off — Principles. 

Where there are mutual dealings between the insol- 
vent and a creditor an account has to be taken of what 
is due from the one to the other in respect of such deal- 
ings and the balance of account and no more is to be 
paid by the one to the other. The provisions are based 
i on manifest justice. The term “mutual dealings” 
includes not only the case of a person who owes a debt 
to the insolvent but also the case of a claim for unliqui- 
: dated damages. {Mukerjt, Ag,C,J. and Mitter, /.) 
Krishna Chandra Bhoumick v. Pabna Dhana- 
I BHANDAR Co., LTD. 62 Cal. 298 = 166 I.C. 991 = 7 
iRO. 652 = 60 C.L.J. 281 = 39 O.W.N 106 = A.I,R. 
1935 Cal. 226. 

S. 47 — Attaching creditor’s rights — Attachment 

before judgment— Decree — Insolvency of judgment- 
debtor. See C. P. CODE, S. 64— INSOLVENCY SUBSE- 
QUENT. 6 I.R. (Nag.) 65=146 I.C. 696 = 29 N.L.R. 
303=A.I.R. 1933 Nag. 229. 

S 47— Effect of non-compliance with provision 

of. See PROVINCIAL INSOLVENCY ACT, S. 62. A. 
LB. 1936 Sind 57. 

S. 47 — Effect of non-compliance with prervistons 

of. 
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Where a mortgagee decree-holder does not comply 
with the provisions of S. 47 he cannot apply to have his 
debt included in the schedule. {Johnstone^ /.) IlAVELI 
Shah v, Mt. Zohra Jan. I.R. 1931 Lah. 844 (2)-= 
1331.0.876 (2) = 32 P.L.R. 698 = A.I.R. 1932 Lab. 
84. 

-S. 47 — Scope, 

S. 47 does not empower the mortgagee to authorize 
the Otficial Receiver to sell property not vested in him. 
{Dahp Sinsih, /.) RaHIMAN v. NAGAR MaL. 147 

LC. 640 (1) = 6 R.L. 414(1)=35 P.L.R. 143 = A.I.E. 
1933 Lab. 1010. 

— S. 48 (2) — Surplus — Right of creditor to con- 
tract rate of interest. 

Where after payment in full of all the debts proved in 
the insolvency with interest at the contract rate up to the 
date of adjudication and of interest from the date of 
adjudication at the rate of 6 per cent, per annum on all 
such debts under S, 61 (6), there is still a surplus of 
assets left with the Official Receiver, the creditor of the 
insolvent to whom money is due under a promissory note 
providing for a higher rate of interest than the statutory 
6 per cent, per annum is entitled to be paid interest at 
the contract rate for the period between the date of 
abjudication and date of payment unless there is some 
special reason for reducing that rate. Bromley v. Good- 
ere, 36 K.R. 49; Exp. Aforris, 30 E.R. 266; Exo. Mills, 
30 E.R. 640; Bower v. Morns, 41 E.R 525; 1 M.II.C. 
R. 220; 1 M.II.C.R. 217, Ref. to. ^Reilly and 

Anantakrishna Ayyar, //.) CHINA VenkataRAJU 
V. Lakshmanaswami. I.R. 1931 Mad. 825 = 134 I. 

0. 169 = 1931 M.WN. 937 = 34 L.W. 143 = A.I.R. 
1931 Mad. 729. 

S. Proof of debt— Direction in decree to 

prove debt in insolvency — / f amount s to, 

A decree was passed in favour of the plaintiff after 
which the judgment-debtor was adjudicatecl an insolvent 
on his application fiUd pending the suit. The decree 
contained a direction that the plaintiffs should prove 
their debt in insolvency. The decree was assigned and 
the assignee applied to the Insolvency Court to be 
recognized as the insolvent’s c editor and referred to the 
direction as to proving the debt, in the decree. 

Held, that in the above circumstances the debt must 
be held to have been proved, although the formal mode 
prescribed by S. 49 was not followed. A, I.R. 1930 , 
Mad. 356, Rel. on. {V cnh at as ubh a Rao and Madhavan ' 
Nair,J/) RAMaLINGA AYYAR SUBBA \YYAR, j 

6 I.R. (Mad.) 134 = 145 I.C. 764= A.I.R. 1933 Mad. , 
168. , 

Ss. 50 (2) and 33— Disputes between creditors — ' 

Amendment of schedule — Necessary parties. See 1 
PROVINCIAL INSOLVENCY ACT SS. 33 AND 50 (2). 160 

1. C. 960 = 7 E.R. 25 = A.I.R. 1934 Rang. 112. 

S. 51 — Assets — Money deposited pending suit — 

Decree passed subsequently — Effect of insolvency of 
debtor. 

Where during the pendency of a suit the defend- 
ant agreed and paid a certain amount into the hands of 
the plaintiff’s pleader in part satisfaction of the money 
to which the plaintiff may become entitled and the 
plaintiff subsequently obtained a decree but meanwhile 
another creditor applied filed an application in insol- 
vency and the defendant was adjudged insolvent after 
the decree in the earlier suit had been made, 

Held, that the money deposited with the plaintiff’s 
pleader in the earlier suit did not form part of the assets 
of the insolvent and the original plaintiff was entitled to 
appropriate the same towards his decree. {Mitter and 
M,C, Ghose, //.) GOURANGA BEHARI BASAK v. 

Monindra Nath Das Gupta. 6 I.R. (Oal.) 141= 
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58 C.L.J. 222 = 146 I.O. 826 = 37 O.W.N. 475 = A.I. 
R. 1933 Cal. 625. 

S. 61 — Assets realised after petition — Right to — 

Successive applications for adjudication — Money 
realised pending first petition. 

Where pending an insolvency petition the Court 
directed that the money realised in a Court sale should 
be kept in deposit but the insolvency application was 
later on dismissed for a technical defect and a fresh 
application was preferred and the money was sought to 
1 be withheld from payment, 

j Held, that the money kept in deposit did not come 
under assets realised after the application and the In- 
1 solvency Court had no jurisdiction regarding the same. 
\{Guha and Bartley, JJ.) D. N ChatTERJEE AND 
Co. V, Raj Kua^r Man dal. 6 I.R. (Cal.) 243 = 
146 I.C. 597 (2) = 37 O.W.N. 136 = A.I.R. 1933 Cal. 
661. 

' S. 51 — Attachi ng creditor 's rights — Adj udicati on 

by foreign Court Prior attachment of movables by 
I British Indian Court, 

I In execution of a money decree obtained by the 
j appellant against his judgment-debtors he attached in 
j December, 1926, in the Madras High Court, a prelimi- 
I nary decree for partition which had been passed by the 
! High Court in favour of his judgment-debtors. In 
j Septembei, l928, an order was made by the District 
j Court at Secunderabad adjudicating as insolvents the 
! said judgment debtors. The question having been 
' raised as to what effect was to be given by the Madras 
Courts to the adjudication order of the Secunderabad 
Court in competition with the prior attachment of the 
decree in the Madras Court, 

Held, that the British Cantonment in Secunderabad 
being part of the Hyderabad State and the property of 
the Nizam, the District Couit at Secunderabad was a 
‘foieign Court’ in relation to the (!)ourts of Biitish India. 

Held, further, that the appellant’s prior attachment 
was not avoided by the subsequent adjudication of the 
foreign Court. 

Quaere as to the effect a British Indian adjudication 
order would have had on the appellant’s prior attach- 
ment and whether under the Codean attachment creates 
a lien or charge or confers title, {ford Thankerionf) 
ANANTAPADMANABHASWAMI V, Okkjgial receiver 
OF Secunderabad 60 I.A. 167=56 Mad. 405=57 
C.L.J. 418 = 35 Bom.L.R. 747 = 1933 A.C. 394 = 1933 
A L. J. 692 = I.R. 1933 PC. 95 = 37 O.W.N. 653 = 142 
10.552 = 37 LW. 576 = 1933 M.W.N. 374=A.I.R. 
1933 P C. 134=64 M.L.J. 662 (P.C.). 

[Appl. 62 C. 659 (664, 665). Rel. 57 M. 6l6 (622).] 

S. 51 — Assets — Attaching creditors rights 

realised before adjudication, 

i The money of the judgment debtor was deposited 
with the Court having been realized by attachment 
before judgment. The decree- holders immediately 
applied for payment. Instead of making an order 
straightaway, the court thought fit to i.ssue a notice to the 
other side as to why the money should not be paid to 
the decree- holders. Soon after that order and before 
the hearing of the notice, an application was filed to 
have the judgment-debtors adjudged insolvents, and an 
interim receiver was appointed, who re.sisted the decree- 
holder’s application. 

Held, that the decree-holders having presented their 
application for payment of the money with all due 
diligence were entitled to the said moneys in preference 
to the receiver. {Milne, J.C. and Haveliwala, A.J. 

C,) Firm of Tekchand v. Official assignee. 

I.R. 1932 Sind 10 = 26 S L.R. 41=134 I.C. 1178 = 
A.IR. 1931 Sind 164. 
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-S. 51 — Attaching creditor's rights — Assies i 

realized f^nor to insolvency petition. \ 

Wheio assets had been realized prior to the insolvency 
petition, the lights of the Official Receiver do not prevail , 
over those of an attaching creditor. (^Aston, A./.C.) ; 
Shivaldas Mohandas v. I.alchand. 6 IB. (Sind) , 
104 - 146 I.C. 961 - A.I.R. 1933 Sind 306. 

— — S. 51— Attaching creditor's — Rights — Attach- 
ment —Subsequent insolvency of dcbtoi. See C.P. CODK 
64— Insolvency suesequent. 6 I.R. (Nag ) 56 
==146 1.0.685-29 N.L-E. 303- A.I B. 1933 Nag 
229. 

— — Ss. 61 and ^2^ —Attaching creditor's rights — 
Decree personally against manager of I/tndtc joint 
family and against his son and nephtio in respect of 
interests in the family property — Ati^ii hment in execu- 
tion — .Subsequent insolvency of fathtr — Sale tn execu- ' 
tion — Official Receiver, if entitled to entire sale proceeds. 
Where, after the attachment of the family property of ' 
a joint Hindu family in execution of a dterce obtained 
against the manager thereof personally and also against 
his son and nephew in respect of their shares in the 
joint family property, the father becomes an insolvent, 
and the attached property is sold in execution of the 
deciee, the Oilicial Keteivtr is not entitled to the whole 
of the sale proceeiN, but only to such part of the 
proceerls, as lejueser.ts the father’s share therein. He 
cannot claim the remaining part which repre'^ents 
the shares of the in‘'oIvent’s son and neplrew; because 
on( e the decree against the son and nephew has been 
followed by attachment of then interests the normal 
power of the manager to alienate it for payment of debts 
from the moment of attachment ceases to be his right; 
nor is such a right transfened to the Official Insolvency 
by the vesting on the iiT«-olvency of the manager. (.Stone 
and Pamhang Rmv, JJ.) OFFICIAL KFCFIVER. 
East Godavaki, Kaiamundry u. Imperial Rank 
OF INDIA. 59 Mad. 296-1936 M WN. 510 = 43 L. 
W. 35-161 IC. 726-8 B.M 862 = A.I B. 1936 
Mad. 193 - 69 M.L. J. 898. 

S. 61 — Auction sale — Proceed^ only ve^t in 

teeen'er — Sale cannot be set aude. 

When an auction sale has taken place, the property 
itself no longer vests in the Ca)uit or the receiver, but 
under S. 5l the sale proceeds are at the Receiver’s dis- 
posal. The .sale cannot be set aside on an application 
by the receiver or the insolvent. (Kendal fi /.) KiSHAN 
SwaRUPza MukaNDi Lal 6 B. a. 788 -=148 I.C. 
891 = 1934 A.L.J. 857-A.I.R. 1934 All. 252. 

.S. h\— Construction — ''‘Assets realized tn the 

course of the exemtion.” 

The wording of S. 5l “assets realized in the course 
of the execution by sale or otherw'ise^’ do not necessarily 
mean assets which have been ordered to be paid to the 
jvulgnient-c'reditor. It is sufficient if they are available 
lor immediate distribution 42 Cal. 289; 42 Mad. 692; 
16 bom 91; 28 Rom 264, Rel on.; 44 M 100; 46 M. 
50b (F.b.) and 11 I.C. 433, Not Foil. (Milne, J.C. and 
llavemoala, A./.C.) FIRM OF TeKCHAND v. OFFI- 
CIAL assignee. 26 S L.B. 41-I.B. 1932 Sind 10- 
131 I.C. 1178 - A I.R. 1931 Sind 164. 

S. dl— ('redi tor's rights — Moneys realised be- 
t.iucfi data of pi e^intation and admission of petition, 
lh( (iat( of admission of an insolvency petition does 
not u’.Ue baik to the date of its presentation, in the j 
absence of an exprf'^s provision to that effect. Hence 
S. 51, PioviiKud ln‘^c)ivency Act, does not deprive the 
creditors of the funts of their decrees in respect of 
moneys which are brought into Court between the date 
of the presentation of petition for insolvency and the 
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date of its admission. S. 5l refers to the date of admis- 
sion and not to that of the presentation of the petition. 
A. I.R. 1931 Sind 65, Rel. on. (Abdul Rashid. J.) 
Charanjit Singh v. Sardar Mohammad. 160 I. 
C 493-8 R.L. 638-A.I.B. 1935 Lah.690. 

S. 51 — Creditor's rights — Moneys realised 

bttivecn presentation and admtvton of the petition. 

S. 5l refers to the flate of admission and not 
that of presentation of petition. Therefore it does not 
deprive thecreditois of the fruits of their decrees in res- 
pect of moneys which are brought into Court between 
the dale of the presentation of a petition for in.solvency 
and the date of its admission. (Wild. J.C . and Rup' 
chand. A J.C ) 1)AYAR \M MKNGHRAJ v SaKHIBAI. 
I.E. 1931 Sind 47- 1301 C. 669--- A.I.E. 1931 Sind 
66 . 

S. 61 — Deeree-holdc/s rights. 

Where the judgment debtor has applied for insol- 
vency, the decree-holder can under S. 5l of the Provin* 
cial Insolvency Act only claim such amount as had been 
realised in execution before the date of the admission 
of the in‘.o!vency petition (Bhuie. J.) DUNI C'HAND 
Haulat Ram rc Jita Ram. 149 IC. 127-6 R.L. 
655-35 P.L R. 408 = A.I.B. 1934 Lah. 535. 

Ss. 51 and 62 — Decree holder's rii^hts — Sale in 

eX'ccution after petition and before ad j uihcation — Expen- 
se^— Right to a first charge in respect of. 

In execution of a decree, some of the debts due to the 
debtor w’ere attached by the decree holder, but before 
the sale, a petition was filed in insolvency against the 
debtor and an interim receiver appointed. After the 
sale, the debtor was adjuged insolvent and the question 
aio«e whether the denee-holcler was entitled against the 
Offidal Receiver to a first charge on the sale proceeds 
for the costs im urred by him in bringing the property 
to sale 

Held, that S. 52 did not apply to the ca«e, as it dealt 
with property which has not been brought to '^ale; that 
uruler S. 51, however, the words “benefit of the execu- 
tion^* referred to the net realisations after paying costs 
and charges and that the deciet‘ holder was entitled ta 
the charge claimed by him (Pakenham Walsh, J.) 
swaminatha Aiyar Offcial Receiver of 
S ou iH Malabar. 67 Mad. 330-6 I B. (Mad.) ISO 
-145 I C 999-1933 M.W.N, 996- 38 L.W. 389- 
A.I.R. 1933 Mad. 703 - 65 M L. J. 402, 

S. 51 — Manager’s insolvency — Suit on promissory 

note executed by manager — Maintainability against other 
members. PROVINCIAL INSOLVENCY ACT, S. 28~- 

HINDU Manager’s Insolvency. 6 R.M. 641-148 
I.C. 831= 39 L. W. 347- 1934 M.W.N. 622-A.I.R. 
1934 Mad. 223 = 66 M.L. J. 277. 

S. 51 — Realisation of assets — Date of — Decree- 

holder permitted to bid and set off — Set off, if automatic 
1 with sale. See C. P. CODE, O. 21, R. 72. A.I.R. 1935 
I Lah. 690- 

I S. 51 — Refusal to stay — Appealability at the in- 

' stance of ; udgment debtor. 

The ad interim receiver appointed after admisson of 
; an insolvency application but before its adjudication 
applied to a Court executing a decree against the peti- 
tioner in the Insolvency Court to stay a sale of immove- 
able property. The receiver had been ordered to take 
possession of the petitioner’s property. The trial Court 
refused to stay the sale but on appeal the District Judge 
did so. 

Held, that the appeal to the District Court by the 
judgment-debtor and not by the receiver is illegal. (Ad- 
dison, y.) Azizuddin z^. Niamat All LB. 1931 
Lah. 149 = 129 I.C. 213* 31 P.L.R. 94d- A.I.R. 1930 
Lah. 970. 
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Ss> 51 and 52 — Vested property — Sale without 

noti ce — Aunul ment . 

Property which had already vested in the Official 
Receiver was put to sale by the decree- holder without 
notice to the Official Receiver and was purchased by 
him. The irregularity was brought to the notice of the 
executing Court by the judgment-debtor, but the sale 
was confirmed and delivery of possession was also duly 
carried out. On a report fiom the leceiver, the insol- 
vency Court annulled the sale and delivery of possession. 

Hcld^ it had power to do so. {Courtney-Terrell^ C 
J. ami Saunders, /.) MUKTI RaM v. GaNGA KaM. 
13 Pat. 30-6 I.E. (Pat.) 246 (2)-l46 I. C 262-A. 
I.R. 1933 Pat. 619. 

S. 51 (1) — Realisation of— Assets after petition 

and before adjndtcatiOH — Rights of Official Receive*' 

A decree was being executed against a certain person 
who became an insolvent. Between the date of the ad- 
mission of the petition of insolvency and the adjudica- 
tion of the said petition certain propeity belonging to 
the insolvent w’as sold in execution of a decree by one A. 
The sale proceeds were handed over to A. The receiver 
ttien applied to the Insolvency Court that A should be 
asked to lefurid the sale proceeds to the icceiver. 

Held, that the assets were realize i after the date of 
the admission of the petition so that under S. 5l (1), the 
Official Receiver was entitled to the assets realized by 
A\ and that the Insolvency Couit hatl full pow’er to 
decide the (juestion which had arisen diiectly out of the 
insolvency proceeding before it. A. I. R. 1930 Lah. 39, 
Diss. trom. \,Humson and AddiKon, //.) SakDAK 
Mahammai) Lauhu Kam. 14 Lah. 724-= 34 P.L R. 
1076-I.R. 1933 Lah. 507-144 I.0. 680-A.I.R. 
1933 Lah. 477. 

[Same case also reported as Official Receiver v. 
Labhn Ram ] 

S. 51 (3) — Purchaser's ri ghts— Ad;ndiration pen- 
ding execution — Salem i ignorance of 

Where, pending .in execution petition, the judgment- 
debtor was adjudicated an insolvent but the executing 
Court in ignorance of the same ordered sale of the 
properties which were purcha'.ed by the decree-holder 
himself, the execution proceedings are a nullity and the 
question of good f.uth of tne purchaser is not relevant. 
(RoiC.A J.C.) ChUNNILAL Vl I HAL I R. 1933 
Nag. 17 -140 I.C. 835-28 Nag LR. 317- A.I R. 
1933 Nag 28. 

S. 51 (3)— Scope—If controls S. 28 (2). See 

PROVINCIAL Insolvency Act, Ss. 28 (2) and 5l 

(3). 39CV7.N. 424. 

-S. 52 — Absence of receiver —Court not bound 

to stay. 

The executing Court is not bound to stay its hand if 
no receiver to whom the attached property can be made 
over is in existence at the time of the sale. (Alastm 
Alt and Henderson, JJ.) JOGENDRA NaTH KUNDU 
V. JogneSwar Mandal. 63 Cal 176 = 158 I C. 574 
-8R.C. 201 = 39 C.W.N. 1289- A.I.R. 1935 Cal. 
612 

S. 52 — Absence of receiver — Executing Court if 

can act under. 

Under S. 52 the Court executing the decree is to deli- 
ver possession to the receiver and no one else; and where 
there is no receiver in existence till after the sale in 
execution of a decree, the Court executing the decree 
cannot act under S. 52. {Niamatullah and Rachhpal 
Singh, JJ.) SaHU DuRGA SaRAN v. BeNI PERSHAD. 
6 I.R. (All.) 353 = 146 I.C. 832 = 1933 A.L.J. 1342- 
A.I.R. 1933 All. 559. 

— S, 52 — Applicability, 


PROV. INSOLV. ACT (1920), S. 52. 

S. 52 applies to a state of affairs antecedent to what 
is contemplated by S. 5 (1). (^Harrison and Addison, 
JJ.) Official Receiver, Jullundur v. Labhu 
Ram. 14 Lah. 724-1. R. 1933 Lah. 607= 144 I. C. 
580-34 P.LR. 1076-A.I.R. 1033 Lah. 477. 

S. 52 — Appltrahihty — Immovable property. 

The section applies to all kinds of property under 
attachment by a C'ourt, including immovable property 
attached by means of a piohibitory' order. 57 Cal. 
122, Ref. {IVallcr and Kri^hnan Pandalai, J J.) 
SiVaSWAMY OdaYAR 7' SUBRAMANIA lYFR. 65 
Mad. 316-136 I. C 338 -I R. 1932 Mad. 290 = 34 
L.W. 908-1931 M.W.N. 1251 = AIR. 1932 Mad. 
95 = 62 MLJ. 68. 

S. 52 — Apphration under — When to be made. 

S. 52 as it strands, contemplates presentation of 
an application not after adjudication but at any early 
stage, that is to say, as soon as the petition is admitted. 
(Shadi Lai, C. J. ami Broadway, J.) MadhO RaM 
BudhSinght/. Raj Kishan 14 Lah. 63 -I.R 1932 
Lah. 539 - 138 I.C. 821 --33 P. L. R. 790-A.I.R. 
1932 Lah. 471. 

S. 52 — Attaching creditor’s rights — Hindu 

father’s insolvency- -Attachment liefore judgment of 
family property— Decree agamt father and subsequent 
insolvency of father — Right of receiver to claim deli- 
ve.y of sons’ share«. See PROVINCIAL INSOLVENCY 
act, S. 28 (3). 156 I.C. 205 -A.I R. 1935 Mad. 427. 

S. 52 — Construction — 'Property — Hindu 

father's insolvency — What vests m i-ecetvcr. 

The power of a Hindu father to dispose* of the family 
properly to satisfy his legitimate debts is included in the 
term ‘property’. On the insolvem'y of tlje father, the 
powers vests in the Official Receivei who can therefore 
sell the son’s shares for the benefit of the father’s credi- 
tors. 6 Lah. 493 ; 7 J.ah. 376 ; 47 A. 263 ; 49 M. 849 
(F.B.), Rel. {Mad gavkar and Bari ce, J J.) HaRIDAS 
Z/. Lalludhai. 55 Bom. 110 = 1 R 1931 Bom 137=- 
1291.0. 163-32 Bom L.R 1362- A.I R. 1931 Bom. 
50 

[D. 1934 N. 231 (232). F, 29 N.L.R. l59 (163).] 

S. 52 — Construction — Property in possession of 

the Court — Immovable property not attached but sought 
to be sold. 

Immovable property w’hich has not been attached 
and which is .sought to be sold on the ground that the 
decree created a charge upon it, cannot be said to be 
pioperty “in the possession of the Court” within tlje 
meaning of S. 52, Provincial Insolvency Act, and an 
interim receiver cannot apply to have the sale stopped, 
62 M. L. J. 68, Cons. {Venkafasubba Rao and Reilly, 
JJ) Ethirajalu Chettjar V. The Official 
Receiver, East Tanjoke, Negapatam. 66 Mad. 
463-1 R. 1333 Mad. 167=141 I.C 817 -- 1933 M.W, 

N. 43-=37L.W. 114-A.IR 1933 Mad. 162 = 64 M. 
L.J 119. 

S. 52 — Decree- holder's rights — Admission of in- 
solvency petition — Proceiure — Duty of executing Court. 

The mere admission of an insolvency petition does 
not debar a creditor from executing his decree against 
the debtor. But where execution of a decree has issued 
against any property of a debtor and before sale thereof 
notice is given to the executing Court that an insolvency 
petition has been admitted the executing Court is bound 
under S. 52, on application, to direct the property at- 
tached to be delivered to the receiver. {Nastm Alt and 
Henderson, JJ.) JOGENDRA NATH KUNDU v. JOG- 
NESWAR Mandal. 63 Cal. 176 = 168 1.C. 574 = 8 R. 

O. 201 = 39 C.W.N. 1289-A.I.R. 1935 Cal 612. 

■ S. 52 — Decree-holder's rights — Mortgage in 

favour of decree-holder during pendency of appeal — 
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Later adjudication of judgment- debtor — Validity of 
mortgage. 

The Iligh Court in appeal ordered that the decree- 
holder should stay his execution proceedings against the 
prooperty of the judgment-debtor on condition that the 
judgment- debtor executed a registered mortgage deed of 
the land attached in favour of the decree-holder for his 
benefit The mortgage deed was accordingly executed. 
The decree-holder succeeded in the appellate proceed- 
ings. In the meantime the judgment debtor was adjudi- 
cated an insolvent on the application of the other 
creditors of the judgment-debtor. 

Held., that the deciee-holder was the person for whose 
benefit the mortgage security of the judgment-debtor’s 
attached property had been created and hence he had 
become a secured creditor and was, therefore, entitled 
to a preferential right to the seem ity over the other 
creditors as well the Official Receiver who had sub- 
sequently come in. 56 I.C. 257, 41 Mad. 1053 and 92 I. 
C. 497, Rel. on. (Addison, J,) DauLAT Ram CHHAG 
Mal V, SuNDAK Mal Ram Chand. I.R. 1931 Lah. 
762=133 I.C. 282 = 32 P.L.R. 180-A.I.R. 1931 
Lab. 298. 

S. 62 — Inttrim receiver — If comes tinder section. 
The words “has been admitted” in S. 52 clearly 
shows that the word “receiver’^ used later on in the 
section must include an interim receiver. On the ad- 
mission of a petition there can be no question of a 
receiver until the debtor has been declared insolvent. 
(Young Lind Kackh pal Singh, //.) GhaNSHYAM Da.S 
Hanuman Prasad z/. Jainarain Verman. 6 R.A. 
695 (2> --148 I.C. 417 = A.I.R. 1934 All. 444 

S. 52 — Interim receiver — Position of nmple 

money decree^holder s rights. 

According to S. 52 of the Provincial Insolvency Act, 
as now amended, there is no difference between a re- 
ceiver appointed after adjudication and an interim 
receiver so far as the right of a decree-holder in a simple 
money decree to execute his decree by attachment and 
sale of the insolvent’s property is concerned ; such 
property vests in the interim receiver m the same man- 
ner as in a receiver appointed after adjudication. A.I.R. 
1932 Lah. 471, Full. (Jat Lai, J.) IllSHAN .SiNGH v. 
(JURMUKH Ram Wadhavva Ram. I. R. 1933 Lah. 
60=141 I.C. 47 = 34 P.L.R 41 = A.I.R. 1933 Lah. 
192. 

S. 52 — Interim receiver — Right to apply. 

The receiver referred to in S. 52 is not only the re- 
ceiver appointed after adjudication ; the term includes 
interim receivers. The section, as now amended, con- 
templates the presentation of an application, not, as it 
used to do, after adjudication, but at an earlier stage, 
/.<?., after an insolvency petition has been admitted. At 
that stage, the only receiver that can be in existence for 
the purpose of applying is an interim receiver. 50 M.L.J. I 
665, Diss. (IValler and Knshnan Pandalat, //.) 1 
SIVASWAMY OdAYAR V. SUBRAMANIA lYER. 55 I 
Mad. 316 = 136 I.O. 338 = IR 1932 Mad 290=34 1 
L.W. 908=1931 M.W.N. 1251 = A. LR. 1932 Mad i 
95= 62M.LJ. 68. , 

[r. 14 L. 63. R. 65 M.L.). 402 (404).] ' 

“S- ^2.— Interim receiver — Right to apply under. 
Receiver leferred to in S. 52 is not the receiver ap 
puintecl after adjudication and an application under 
. . 52 by an interim receiver is competent. A.I.R. 1932 
Mad. 95 iml A.I.R. 1928 Bom 177, Foil. iShadt Lai, 

- w J<AM Budh Singh 
138 I o ^91 B ®3=1.E. 1932 Lah. 639= 

—Si ^ 790 = A.r E. 1932 Lah. 471 , 

o. Potoer of Court under — Exercise of— 
Existence of recei vei — Piece sst ty. 


I PROV. INSOLV. ACT (1920), S. 62. 

j The only order which the Court can pass under S. 52 
I is that the property be delivered to the receiver, so 
I that it follows that the order can only be made if the 
; receiver has already been appointed and clothed by the 
j Insolvency Court with power to take possession of the 
i insolvent’s property. A.I.R. 1933 Cal. l50 and A.I.R. 
j 1933 Cal, 561, Dist. (Nasim Ali and Henderson, JJI) 
JOGENDRA Nath KUNDU V . JOf.NESWAR Mandal. 
63 Oal. 176 = 168 1.0. 574 = 8 B.O. 201 = 39 O.W.N. 
' 1289 = A I.R. 1935 Cal. 612. 


62 — Power of executing Court — Absence of 
application under icction. 

It is only when an application is made to the execut- 
! ing Court for the delivery of the property that the Court 
I is required by S. 52 of the Act to direct the property, if 
in its possession, to be delivered to the receiver. In the 
' absence of such an application the Court is at liberty to 
I sell the property. There is no provision in the Act for 
I the Insolvency Court to allow or direct a sale by the 
i executing Court with nr without any conditions. (Mosely 
i and Dunkley, JJ.) T.M. CHEITVAR FIRM v. A.K.A. 
IC.T.A.L. Chettyar Firm. 13 Rang 534 = 158 I. 

: O. 859 = 8 R.R. 222 = A.I.R. 1935 Rang. 317. 

, S. 52 — Pozuers of executing Court — Enquity 

■ into title as between judgment-debtors — Competency. 

In an application under S. 52 of the Provincial Insol- 
j vency Act, wheie the conditions laid down by the section 
are fulfilled, the executing Court has no other duty to 
I perform than to direct the delivery of the property con- 
j cerned to the Official Receiver. It is not competent for 
, the Court to investigate or decide questions of title as 
I between the insolvent judgment-debtor and any other co- 
I judgment-debtor (though he be his son) or stranger, 
(Pandrang Raw, J,) ThE OFFICIAL ReCP:iV£R, 
Kistna V . Kodandaramayya 58 Mad. 1056 = 157 
I.C. 826=8 R.M. 166 = 41 L.W. 698 = 1935 M W.N. 
499=A.I.R. 1935 Mad. 651 = 68 M.L.J. 681. 

I S. 52 — P (fivers of executing Court — Limits of — 

I Jurisdiction of Insolvency Court. 

' Where an insolvency petition is admitted against a 
. debtor, after attachment of his properties in execution 
! of a decree against him, an application under S. 52 of 
. the Provincial Insolvency Act has got to be made to the 
1 Court wiiich is executing the decree and it is that Court 
I alone which can direct the propeity to be delivered to 
'the receiver in order that a sale may beheld. The 
I Insolvency Court has no jurisdiction to make an order 
, for sale under the section. (Mukerji, A.C.J. and S.A\ 
Ghofe . /.) Mathuresti Chakrabakty V . S. R 
Mills Co., LTD 155 I.C. 77 (2) = 7 B.C. 565 = 38 
C.W.N. 1122 = A.I.R 1936 Cal. 160. 

— — S. 52 — Principle underlying — Sale zoith notice 
of insolvency proceeding'- Validity. 

The underlying principle of the Provincial Insolvency 
Act as gathered from the provisions of S. 52 is that 
when the Court is apprisetl of the pendency of an appli- 
cation for insolvency in another Court and of the further 
fact that such application has been admitted it should 
stay its hands so far as the execution of the decree by 
the creditors of the insolvent are concerned. Where a 
sale is held notwithstanding the appri-^ement of insol- 
vency proceedings the sale is void. (Mitter and M. C. 
Chose, //.) Mahendra Kumar Baisya Saha v. 
Dinesh Chander Roy. 60 Oal. 696 = 6 1.R. (Cal.) 
120=146 I.O. 697 = 37 C.W.N. 392 = 67 C.L.J. 381 = 
A.I.R. 1933 Cal. 661. 

~S. 52 — Scope. 

The section is oeremptory in its terms. Where, prior 
to the date fixed for sale of immovable property in exe- 
cution of a decree, the judgment-debtor had applied to 
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be adjudicated, and the interim receiver applied to the 
Court to adjourn the sale, the Court is bound to stay the 
sale and direct delivery of possession to him. {^Waller 
and Krtshfian Pandalat, JJ ^ SivaSWaMY OdayAR 
£/. SuBRAMANiA Iyer. 65 Mad 316=34 L.W. 908 
= 136 I C. 338=I.R. 1932 Mad. 290 = 1931 M.W.N. 
1251 = A IR 1932 Mad. 96 = 62M.L.J. 68. 

[Rel 60 C. 696 (698).] 

S. 63 

Amendment. 

Appeal. 

Applicability. 

Bad faith. 

Burden of proof. 

Creditor’s rights. ' 

Enquiry under. 

Fraudulent transfer. 

J urisdiction. 

Limitation 
Power of Court. 

Pre-emptor"s rights. 

Right to apply. 

Scope. 

Valuable consideration. 

Amendment. 

S. 63 (as amended by Act X of 1930)— 

A mendment — If retro ^pecti 7>e. 

The amendment made by Act X of 1930 has retro- 
spective effect and applies to proceedings pending at the 
time when the Act :ame into force. The amendment 
has not introduced a new period of limitation^ but has 
only cla'>‘'ified the meaning of the ol I section. 54 M. 12 
(F.B), Foil. {//auin.C, /.and Ktuk, /.) ABDUL 

Hafiz z/. Mool Chand. 7Luck713 = IR. 1932 
Oudh 331=138 I.C. 711=9 O.W.N. 529 = A.I.R. 
1932 Oudh 267. 

S. 53 (as amended by Act X of 1930)— 

Amend tnent — If retrospective. 

So fai as the N.-VV-F. Province the law priir to the 
amendment by Act X of 1930 was that the period of 
limitation was to be considered from the dale of adjudi- 
cation. The amendment can therefore only affect tran- 
sactions which came into existence after it and the 
transaction before the date of amendment and over two | 
years old at the adjudication order is not within time. 
(^Middleton. J. C. and Saaduddtn^ A /. C ) JADA 
Ram V. F’aizullah Khan. 150 I.O. 308=6 R. 
Pesb. 79 = AI.R 1934Pesh. 30. 

S. 53 (as amended by Act X of 1930) — 

Amend rn ent — If ret respective . 

The amendment made by Act X of 1930 has retros 
pective effect and applies to proceedings pending at the 
time when the Act came into force. R marie an applica- 
tion for insolvency on 21st November, 1928, and was ad 
judged an insolvent on 8th March, 1930. K had execut- 
ed a deed of gift in favour of his son on l7th December, 
1927. An application for getting the deed of gift 
annulled under S. 53 was made on 5th September, 1930. 

Held, that the decision of the case was governed by 
S. 53 as amended by Act X of 1930 54 Mad. 12 (F.B.), 
Foil. iSriva^ttava, /.) ABDUL HAFIZ v, MOOL 
Chand. 7 Luck 403 = I R. 1932 Oudh 31 = 135 1,0 
383 = 8 0 W.N. 1371 = A I.R. 1932 Oudh 77(1). 
Appeal. 

Ss 63 and 54 — Appeal — Additional evidence — 

Receiver confintns: his ca e to one of preference— If can 
adduce — F re^h evidence in appeal as to inadequacy of 
price. 

Where in challenging a transfer by the debtor the 
receiver does not press his case under S. 53 and does 
«iot allow the transferee to adduce evidence as to the 

Q. D— II~*181 
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fairness of the price but confines his case to one of 
fraudulent preference under S. 54, he should not be 
allowed in appeal to adduce fresh evidence as to inade- 
quacy of price. {Nasim Aii and Henderson^ JJ,') 
RATAN Chand v, pramatha Nath. 168 I.O. 1017 
= 8 B.O. 234 = A.IR. 1936 Cal. 660. 

' ■ Ss. 63, 64 and 76 — Appeal — Application under 
Ss. 53 and 54 — Second appeal. 

In respect of an application under Ss. 53 and 54 of 
the Provincial Insolvency Act to set aside an alienation 
as fraudulent, no second appeal lies. 61 M.L.J. 820, Foil. 
(Burn,/.) RaMASAMY NAYAKAR z/. VeNKATASAMI 
i NAICKER. 6 I.R. (Mad.) 144 = 145 10. 876 = 38 L. 
! W. 494“A.I.R. 1933 Mad. 663 = 66 M.L.J. 298. 

I Ss. 63, 4 and 76 — Appeal — Dismissal of applh 

' cation under — Second appeal. 

! The Official Receiver filed an application for setting 
I aside a mortgage effected by the insolvent on the ground 
1 that the transaction was fictitious and intended to de- 
I fraud creditors. The application w’as dismissed and appeal 
' therefrom to the District Judge was also dismissed, 
j Held., that S 53 was clearly applicable to the case 
I and not S. 4 and that no second appeal lay under S. 75. 
\{Bhide^ J.) CHET Ram Ramrachh Pal z/. Atma 
RAM. 6 I.R. (Lah.) 231 (2) = 146 I.O. 490 = 34 P.L. 

R. 960 = A.I R. 1933 Lah. 634. 

Ss. 63 and 64 — Appeal — Dismissal of receiver's 

application — Adjudication annulled immediately after 
— Competency of appeal by rectiver. 

Any order setting aside a transfer under either of 
i S. 53 or 54 presupposes an existing insolvency. Where 
soon after the dismissal of an application by the receiver 
to set aside a transfer the adjudication is annulled, there 
is no existing insolvency upon which an order in favour 
of the receiver of the scheduled creditors as such can be 
based. The receiver had ceased to exist, and hence no 
1 appeal is competent by the receiver or a creditor from 
I the order of dismissal. A.I.K. 1933 Rang. 223 (F.K), 
I Appl. {Bajjitley and Mackney, JJ.) BANK OF 
j Chettinad V. Saw Yu Byan. 160 I.O. 861 = 8 R.B. 
I 440 = A IR 1936 Rang. 498. 

I S. 63 — Appeal — Order avoiding transfer — 

Second apPi al. 

A second appeal does not lie from an order avoiding 
a voluntary transfer. {Macnair, J.C. Jackson and 
Subhedar, A.J.Cs.) RAMCHANDRA v, RAMCHANDRA. 

27N.LR 179 = I.R 1931 Nag 175 = 134 1.0.687 = 
A,I.B 1931 Nag. 163 (F.B ). 

Ss. 53 and 64 — Appeal — Order under second 

appeal See PROVINCIAL INSOLVENCY ACT, SS. 4 
AND 75— Appeal. A.I.R. 1936 Mad. 432. 

S. 63 — Appeal — Order under — Second appeal. 

No second appeal lies from a decision under S. 53 of 
the Provincial Insolvency Act. 51 Mad. 567 ; 52 Mad. 
337, Rel. on. {Reilly and Anantakrishna Ayyar, J J,) 
Alagirisubba Naick z/. Official Receiver. Tin- 
NEVELLY. 54 Mad 989 = 1 R. 1931 Mad. 673 = 132 
10 G41 = 34L.W. 105 = A.I.R. 1931 Mad. 745 = 61 
M.L.J. 820. 

Applicability. 

S. 53 — Applicability, 

A transfer to a creditor may be dealt with under 

S. 53 of the Act. {Shadi LaJ C.J, and Broadway^ J ) 
Rhagat Ram Bindraban v. Puran Chand. 
IR 1933Lah. 19 = 140 1.0. 698 = 33 P.L R. 1068 = 
A.T.R. 1933 Lah. 43. 

S. bZ— Applicability — Benami transfer — AnnuD 

ment of — Power of Court. 

S. 53 deals with a real transfer of the property made 
by the insolvent whereby title has passed from the 
insolvent to the transferee. Where, however, a transac- 
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tlon entered into by the insolvents is alleged to be 
benami, that the title has not passed from the insolvents 
to third persons and the property is still the property of 
the insolvents, there is no real transfer at all within the 
meaning of S. 53 and the Court has the power to annul 
the transaction. 22 C. W. N. 704 ; 5l A. 550 (F.H.); 
48 All. 414; 92 I.C. 573 and 97 I.C. l74, Foil. (^Kul- 
want Sahay and James, //.) BiSESWAR CHAUDHURI 
V, Kanhai Singh. 11 Pat. 9 = I.R. 1932 Pat. 76 = 
136 I.C. 299 = 13 Pat.L.T, 298 = A.I.R. 1932 Pat.129. 

[R. 1932 M.W.N. 821 (829). Rel. 142 I. C. 97 (99). 
P. 37 Horn. L.R. 478 (480). 

— — S. 63 — Apphcabtlity — Court- sale. 

A transfer by d Court-sale in execution is within the 
scope of S. 53. 110 I. C. 742 and 29 I. f:. 217, Ref. 
{^Retlly ami Anantakrtshna Ayyar, JJA RaMARRAH- 
mam V. Andalamma. 136 I 0. 544 = I.R. 1932 Mad. 
128 = 34 L.W, 547 = 1931 M.W.N. 287=A.I.R. 1931 
Mad. 597(1). 

S. 63 — Appltcability — FtcitUous transfer. 

S. 53 protects only voluntary transfers made before 
and in consideration of marriage or made in good faith 
and for valuable consideration and other proper and 
valid transactions entered into more than two years 
before the presentation of a jretition m bankruptcy. It 
does not operate as a bar in the case of a fictitious 
transfer. A.I.R. 1926 All 470, Rel. on. {Tapp, /.) 
Mt. Sanjikat V. Ramchandar Gupta. I.R. 1933 
Lah. 376(1)- 143 I.C. 630 = 34 P.L.R. 669=A.IR. 
1933 Lah. 197(1) 

[R. ]5 L. 294 (300).] 

S. 63 — Apphcabihty — Fictitious transfer. 

S. 53 applies only to actual transfers. Where the 
transfer by way of wakf is found to be fictitious the 
Court can decide the question of title under S. 4. 
{Bisheshwar Nath and Pullan, //.) A BUI. HaSAN 
Khan 2 '. Rajbir Prasad. 6 Luck. 614 = I.R 1931 
Oudhl93 = 14 O.LJ. 291 = 131 I C. 433 = 8 O.W.N. 
147 = A.I R. 1931 Oudh 124. 

• S. 63 — Apphcahility — No question of transfer — 

Power of Couit to into qucdiou of oivnerthip. 

S. 53 has clearly no application where the allegation 
is not that the insolvent has ti ansferied property but 
that he acquired certain pi operty before his insolvency 
in the name of somebody else. But the Court can go 
into the facts and ascertain the true ownership of this 
property under the powers conferred by S. 4 and declare 
that the property though standing in the name of 
another is property which has vested in the Official 
Receiver and which can be distributed among the credi- 
tors. {Harries, /.) O. M. ClIINEz/. KiSHUN PRASAD. 
1691.0. 616 = 8 R.A. 466=1935 A L.J. 1168 = 1935 
A.W.R. 1118 = A I.R. 1935 All. 982. 

Ss. 63 and 64 — Applicability — Relative scope of 

--'Transfer to creditor — ''Goo/ faitlP — Test. 

If a transfer in favour of a creditor cannot be annul- 
l(d under S. 54, the prescribed period of three months 
having elapsed, that provision cannot be circumvented 
by recourse being had to vS. 53, which allows the longer 
peiiod of two years. But it does not follow from this 
that the fact that the transfer in favour of a creditor 
necessarily takes it out the reach of S. 53. S. 53, in 
add a ion to valuable consideration, insists upon good 
faith; if the creditor-transferee is shown not to have 
acte(i Iona fide, the transfer can be annulled. But in 
consulf iing the question of good faith under S. 53, that 
element ^^hi^ h relates to fraudulent preference, must be 
eliminated, that is to say, the knowledge for instance on 
the part of the transferee-creditor that the other credi- 
tors are being defrauded does not by itself constitute bad 
faith. But if, for instance, it is found that the property 
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transferred is worth more than the debt and that the 
creditor intends to get a larger benefit than to what he 
is entitled, or where, though the sale is ostensibly in 
favour of a creditor there is some benefit reserved to 
the debtor, or again, where a third paity, t.e., a person 
other than the transferee, is really intended to take the 
benefit, the sale will be annulled. Such cases of bad 
faith tainting the transfer, while being unconnected with 
the fraudulent preference which comes wdthin the 
mischief of S. 54 are nevertheless within the ambit of 

S. 53. {Venkatasubba Rao, /.) VenkaNNA v. OFFI- 
CIAL Receiver, East Godavari. 157 I.C. 569 = 41 
L.W. 723 = 1935 M.W.N. 114= A.I.R. 1935 Mad. 
250 = 68 ML J. 67. 

S. 53 — Applicability — Transfer in favour of 

creditor^ 

{Obiter.) S. 53 may also be applied to a tran‘'fef in 
favour of a creditor. {Madhavan Natr, J.) MUTHIAK 
CHEITIAR 7^ OFFICIAL RECEIVER OF THE TlNNE- 
VELLY Distric t. I.R. 1933 Mad. 70 = 141 I.C. 101 
= 1933 M.W.N. 312=37 L.W. 130 = A.I.R. 1933 
Mad. 186 -=64 M.L J. 382. 

S. 53 — Applicability — Transfer by insolvent more 

than two years before insolvency — Juiisdiction of insol- 
vency Court to annul. See PROVINCIAL INSOLVENCY 
act, Ss. 4 AND 53— Powers of Court. 37 Bom.L. 
R. 478 --A.IB. 1935 Bom. 316. 

Ss. 53 and 64 — Applicability — Transfer of 

lohole property. 

The presumption under the English law as to the 
intent when the whole of the property of the insolvent is 
transferred is not applicable under the Provincial Insol- 
vent y Act, which specifically sets forth that certain 
intent is necessary to bring the act within the meaning of 
the statute. {Das and Brown, JJ.) O. K. M. M. S.S. 
Cheityar Firm v. Ma Ngwe Yon. 147 I.C. 1196 = 
6 R.R. 195 = A.I.R. 1933 Rang. 216. 

Bad faith. 

S 63 — Bad faith — Inadequate consideration. 

An inadequate consideration w'ill how'ever be evidence 
of want of good faith which may itself be sufficient for 
the setting aside of the transfer. {Sulatman, A.C.J. 
and Baner/i^ /.) BaNP.RJI v. MaN(;aL PRASaD. 
I.R 1932 All. 287 = 137 I.C. 235= 1932 A L J. 63 = 

AJ. R. 1932 All. 243. 

S. 53 — Bad faith — Inference. 

In the vicissitudes of business, firms do sometimes 
part v\ith their propeity to get cash or satisfy old 
creditors and thus keep theii credit in the market. But 
this does not necessarily imply that they are acting 
mala fide, nor does it lead to the conclusion that the 
transferees had l^ecome aware of their difficulties. 
{Mir Ahmad, A.J C.) RaGHUMAL KishendaS, 
Amritsar v. Official receiver, Peshawar. 163^ 
I.C. 90 = 7 R. Pesh. 67 = A. I R. 1934 Pesh. 126. 

S. 53 — /lad faith — Transfer of whole property — 

Infer nice. 

If a creditor takes the whole, or substantially the 
whole, of the propeity of his debtor in payment of a past 
debt and knowing that there are other creditors, he 
cannot be said to be acting in good faith. {Shadi Lai, 
C.J. and Broadway, J.) liHAGAT RAM BINDRABAN v. 
PURAN Chand. I.R. 1933 Lah. 19 =140 I.C. 698 = 
33 P.L R. 1058 = A.I.R. 1933 Lah. 43. 

S. 63 — Bad faith' — What amounts to — Circum- 
stances to be considered collectively. 

In determining the question of good faith, it is neces- 
sary that the facts should be considered in relation to 
each other and weighed as a whole ; it is a mistake to 
take each fact, which militates against the bona fides of 
the transfer, separated from the rest of the facts and to 
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proceed to demonstrate that it was quite consistent with 
good faith. 36 M.X-.J. 483 (P.C.), Kef. One year be 
fore the insolvency, finding himself embarrassed, the 
insolvent transferred his entire immovable property in 
favour of the father of his son- in law. The property was 
at a conservative estimate worth about Rs. 18,000 but 
the sale price was Rs, 8,000 of which one half was ad 
justed towards a liability of the insolvent to the vendee. 
The other half, i.e.^ the amount of Rs. 4,000, was alleged 
to have been paid in the presence of the Sub- Registrar j 
but no accounts were produced to show wherefrom it | 
came or where it went. The property was not valued by l 
lots; the title deeds were produced by the insolvent him- 
self; the house was never in vendee’s possession but was 
occupied by a relative of the vendor’s wdfe. 

Held, that it was a mere device to withdraw the pro- 
perty from the claims of the creditors and that it should j 
be annulled. {SAadt Lal^ C.J. and Byoad7oay^ y.) } 
Dina Nath v, Ghui.am Akrar. I R. 1933 Lah. 330 j 
(2)== 143 I C. 286 = 34 P.LR. 647 = ALR. 1933 Lall. j 
631. I 

S. 53— Bud faith— XVhat atnounts to—Kno7vled^e ) 

of debtor^ s etnbari asstd ctrcunisiances not sufficient 
per se. 

The fact that that the creditor was not ignorant of the 
embarrassed circumstances of his debtor and that there j 
may not be enough left after a tiansfer in his favour to j 
meet the claims of the other creditors in the event of an i 
adjudication is not sufficient to prove mala fides. The \ 
considerations that apply for determining wa/a /ides I 
under S. 54 are different from tho'-e that determine the j 
question under S. 53. 50 Mad. 948, Dist. (A^ns/imn ^ 
Pandalat, J.) NARAYANA AYYAK v, OFFICIAL RE I 
CF.iVER, South Malabar. 150 I.C. 339 — 6 R.M. i 
710 = 39 LW. 449 = 1933 M.W.N. 1049 = A.I.R. 1934 ] 
Mad. 294. 

S. 53— Bad faith— What amounts to — Transfer 

operating as preference of one creditor. 

Security given by a debtor to his creditor upon a 
portion of, or upon all, his whole property although 
the effect of it or even the interest of the debtor in 
making it may Ire to defeat an expected execution of 
another creditor is not fraud within the meaning of S. 53 
of the T. P. Act. Apart from the law of Insolvency, 
preference of one creditor to another is not fraudulent. 
That would be so even if the transferee had notice that 
the effect of the transfer would be to remove property 
from other creditors. {Kn^hnan Pandalat, /,) NaRA- 
YANA Ayyar V. Official Receiver, South Mala- 
bar. 150 I.C. 339 = 6 R.M. 710 = 39 L.W. 449 = 
1933 M.W.N. 1049 = A.I.R. 1934 Mad. 294. 

Burden of proof. 

S. 53— Burden of proof. 

The burden of proof is on the Official Receiver or the 
creditors who want to question the sale-deei. Prtma 
facie when a registered sale deed is produced the pre 
sumption is in favour of the transfer of title under it. 
(^RamesdPf and Madhavan Natr, JJ.) PULLAYYA z/. 
OFFICIAL Receiver of Krishna. 143 I.C. 372= 
I.R. 1933 Mad. 289 (2) = 1932 M.W.N. 821 = A.LE. 
1933 Mad. 271. 

S.63- Burden of proof. 

In a proceeding under S. 53 of the Provincial Insol- 
vency Act, the onus hes mon the applicant to prove 
that the transfer was not made in favour of a purchaser 
or an incumbrancer in good faith and for valuable 
consideration. (Page, C.J. and Baguley, /.) IK 
Hagemeister U, PC Cho. 12 Rang. 625 = 163 
I.O. 396 = 7 R.R. 211 = A.I.R. 1936 Bang. 63. 

— S. 68 — Burden of proof. 
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In a proceeding under S. 53, the onus of proving the 
absence of good faith and payment of consideration lies 
on the Official Receiver, (Mtt Ahmad, A. J. C,) 
RAGHUMAL KiSHENDAS, Ar.lRlTSAR v. OFFICIAL 
Receiver, Peshawar. 163 I.C. 90 = 7 R. Pesh. 67 
= A.I.R. 1934 Pesh. 126. 

" S. 63 — Burden of proof. 

Where the Receiver seeks to set aside a tiansfer under 
S. 53 the onus is u])on him to prove that, it w'as not 
made in good faith and for valuable consideration. 
(Mitter and M.C. Gho^e, JJ.') SUSARMOY bEN v. 
BiBHUTi Bhusan Jana. 147 I.C. 449 = 6 R.C. 326 = 
37 C.W.N. 675 = A.I.R. 1933 Cal. 689. 

S. 53 — Burden of proof. 

The onus of proving bad faith and want of considera- 
tion rest*' on the piirsons challenging the transfer. 60 

M. L.J. 652 (P.C.), Rel. (Shadt Lai, C.J, and Broad- 
7vay, J.) Bhagat Ram Bindraban v, Puran 
CHAND. I.R. 1933 Lah. 19 = 140 I.C. 698 = 33 P.L, 
E. 1058 = AXE. 1933 Lah 43. 

8. 53— Burden of proof . 

If a creditor comes to Court and merely alleges that a 
transfer within two years of insolvency has not been 
made in good faith ancl for valuable consideration, the 
burden of proof rests initially on him. But where detail- 
ed allegations are made and some of these allegations 
are admitted, this is not neccs.sarily the case. In such a 
ca*'e w’hat should be decided is w'hether the admitted 
circumstances, any inherent iniprobabilify of story, and 
the evidence are sufficient for a conclusion that the deed 
was not a genuine transaction. (Macnatr, J.Cf) AmO- 
LOK Sag V. Dhondba. 6 IR. (Nag.) 26 = 29 N L.B. 
164 = 144 I.C. 844= A.I.R. 1933 Nag. 188. 

8. 63 — Burden of Proof. 

Under S. 53 the onus lies on the person challenging 
I the bona fides of the transfer and not on the transferee. 
(Mupherson and Agarwala, JJ.) RAM CHANDRA 
SONRAM z/. PRITHWIS NaRAYAN SaRKAR. 6 l.R. 
(Pat.) 188 = 146 I.C. 524 (1)=14 Pat.L.T. 739=A. 
IR. 1933 Pat. 564 (1). 

8. 63 — Burden of proof , 

Where the receiver challenges a transfer by the debtor 
under S. 53, the onus is upon him to prove the want 
of good faith. (Nastm Alt and Henderson, JJ.) 
RATAN CHAND T/. PKAMATHA NaTH. 168 I.C. 1017= 
8 R.C. 234 = A. LR. 1935 Cal. 650. 

8. 63 — Burden of proof , 

In an application under S. 53 of the Provincial Insol- 
vency Act for annulment of certain transfers by the 
insolvent, the burden of proving that the transfers were 
not made in good faith and for valuable consideration 
lies on the applicants. ( Srwastava, J.) SaT NARIAN 
V, ALIMUDDIN. 150 I.C. 836=7 R.O. 66=11 O.W, 

N. 601 = A.I.B. 1934 Oudh 368* 

^8. 53 — Burden of proof. 

In a proceeding under S. 53 to set aside an alienation 
by the insolvent the onus of proving that the transfer is 
hit at by the section is on the Official Receiver. It is 
not for the transferee to prove that the transfer was 
made in good faith and for valuable consideration. It 
is however open to the Official Receiver to rely upon 
any facts that they may be able no elicit from the wit- 
nesses examined on the side of the transferee if they go 
to prove the allegations under S 53 (Anantakrishna 
Atyar, J.) SUBRAMANIA ChETTIAR v. OFFICIAL 
RECEIVER OF MADURA. 1932 M.W.N. 59. 

8. 63 — Burden of proof. 

In a petition to annul a mortgage deed the onus of 
proving the fraudulent nature of transaction lies on the 
petitioner and not on the mortgagee. 60 M.L.J. 210 (P. 
C.), Ref. (Lord, Atkini) OFFICIAL RECEIVER v, P.L 
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K.M.R.M. Cheitvar Firm. 68 I. A. 116=9 Bang. 
170 = 63 OL.J 373 = 1031 A.LJ. 444 = 1931 MW. 
N. 616 = 35C.W.N. 677 = IB 1931 P.O. 169=33 
Bom.LE. 867 = 34 L.W. 36 = 1311.0. 767 = AI.B. 
1931 P.O. 76 = 60 M.L J 652 (P 0.). 

[Appl. 60 C 1278(1280). F 60 I. A. 362 (364) 
(P C.)i 1932 M. VV. N. 59 (60), 36 L. W. 219 (222); 14 
P L.T. 739 (740). B 1932 A.L J. 53. 37 C. W N. 675 
676): 33 P.l ,R. 1058 (1059 1933 M. W. N. 689 (694); 
12 k. 625 (626); 19.34 K. 242. Eel. 36 C. W. .N'. 337 
(3.39). D. 61 I. A. 115 124 (P C )] 

-8. 63 — Burden of proof — Mistake as to — Inter- 
ferett^ e tn revtston. 

In proceedings under S. 53, Provincial Insolvency Act, 
the fact that the wrong party was called upon to liegin, 
taken alone, might not be sufficient ground for a new 
trial. But where the trial Judge has taken an erroneous 
view as to the law in regard to onus and where his 
mind is coloured by that view, and he is thereby dis 
abled from w^eighing evently the evidence and thus the 
said party is placed at a disadvantage as the direct 
result of the trial Judge’s error, the High Court can in- 
terfere in revision to set aside the judgment of the low'er 
Court. {Pamialai, J.) CHIDAMBARAM PiLLAI v. 
SUBRAMANIA Ayyar. 140 10 674 = I.R. 1933 Mad. 
38 = 36 L.W. 219 = A.I.B. 1932 Mad 613. 

■' — 3. 53 — Burden of proof — Mistake as to — Inter- 
ference tn revi non. 

Error ot law' as to burden of proof, w’as held to be 
good ground for interference in revision. (Anania- 
kndma Ayyar, J.) trUBRAMANIA ChETPIAR v. 
Official receiver of Madura. 1932 M W.N 59. 

— S. 63 — Burden of proof --Transfer of w/io/e 
property • 

If the transaction is a real and not a fictitious one, it 
is not brought within the section, unless the receiver 
proves that the transferee knew that the transferor was 
insolvent when the transfer was made, even where the 
transfer is of the whole available assets. 12 Rang 105 
fPC.)Foll. {,\fya Buand Dunkley, //.) K.P.A P. , 
CheptiarFirm ?/. u Maung Maung. 153 I.C, 19 

(2) = 7R.R. 193 = AIR 1934 Raag. 208. 

Creditor’s rights. 

— — Ss. 63 and 33 (3) —Creditor’s rights — Fraudu- 
lent transfer annulled — Part of consideration found to 
have discharged earlier debt — Pro tanto proof — Permi^'- 
sibility. See PROVINCIAL INSOLVENCY ACT, SS 33 

(3) AND 53— Provable Debt. 34 P.L R. 127 = A.I. 
B. 1933 Lah. 211. 

Enquiry under. 

— — S. bZ— Enquiry unier — Poiver of Official 

Receiver to take evidence. 

The Official Receiver is not even a Court but a mere 
executive officer. He is not entitled to take evidence in 
an inquiry under S. 53 though ordered by the District 
Judge. So limited is his power and so subject to inter- 
ference that any person can ask the Court to modify or 
reverse nis decision. A.I.R. I9l9 Cal. 965; A I.R. 
1925 Mad 381; A.I.R. 1920 Lah. 361 and A.I.R. 
1932 Lah. 84, Rei. on. / ) VfnK ATARAMA 

Chepiytl Anoathayammal. 6 IR (Mad) 229 f2) 
-146 10. 204 = 38 L.W. 896 = A.I R. 1933 Mad 471. 

— S 63 — Enquiry under — Report of receiver — 

^juenton of annulment. 

'Phe report of the receiver in insolvency recommend- 
ing (ini'.ulment '^honld be treated as an application for 
actum iindir S. 53 and the matter should be investi- 
gated on ev’ideiue jjroduced in Court. (C. C. Ghose and 
Malhk jj.) liRiDAY Krishna Adya 7'. Osmanalt 
Mandal. 58 Cal. 1352 = I.R. 1932 Cal. 191 = 136 
I.O. 143 = A.I.R.1932 Cal. 151 
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— — S. bZ— Enquiry under — Subsequent annulment 
of adjudit ation — Effect . 

An enquiry under S. 33 begun prior to the annulment 
Stops short where it is on the date of the annulment but 
the Court has the power, at the time of annulling the 
adjudication to give a direction to continue the enquiry. 
Per Obiter . — A fresh order at the time of annulment 
vesting the pioperty in the Official Receiver may imply 
a direction to him to continue an enquiry (under S. 53 
or S. 54) on which he had already embarked but it 
would certainly be more Sratisfactory from the legal point 
of view if Such a fresh direction is given in express 
terms. (Wallace, /.) BHADRAMMA v . PaRVATASAM 

Avvavaru. IR. 1932 Mad 745 = 139IC 674r2)== 

= 36 LW 655 = 1932M W.N. 1106 = A.I.R. 1932 
Mad. 731 = 63ML.J. 414. 

Fraudulent transfer. 

S. 63 — Fraudulent transfer — Bona fldes — Test — 

T ransferee creditor not aware of other creditors — Value 
of property not ^^r eater than amount of debts. 

A debtor being indebted to a creditor in a large sum 
of money, effected a settlement with the latter under 
whi('h, the debtor tiansferred to the creditor some 
jewellery and also immovable property by way of mort- 
gage. The value of the property transferred w’as not 
shown to be greater than the value of the debts released 
by the creditor. Nor was the creditor aware of any 
other claims by other creditors against the debtors. Ten 
months later a petition in insolvency w'as filed and the 
I debtor was adjudicated an insolvent. 

I Held, that the transfer w’as bona fide and for valua- 
ble consideration and not a mere sham and was not 
liable to be set aside at the instance of another creditor. 
(Page. C J and Baguley, / ) H HaGFMFISTER v. 
U PO Chg 12 Rang 625 = 163 I.O. 395 = 7 R,R. 211 
= A I R 1935 Rang. 63. 

S 53 — Fraudulent transfer — Bulk of constdera-- 

tion ^hmun tn be lalse. 

Wht-ie the bulk of the consideration is shown to be 
fictitious a mortgage by the insolvent in favour of a 
per'^on other than the creditor is void. (Bhide, /.) 
Radha Kishen Tirath Ram v, Fatkh Mahomed. 
IR 1932 Lah 355 = 137 I.C. 800 (1) = 33 P.L.B. 
905= A I.R. 1932 Lah. 456 

S, 63 — Fraudulent transfer — Circumstances 

neg ittvin^. 

In a iietition to annul a mortgage deed under S. 53 it 
I was found that the man w'ho was in charge of the firm 
business w’as only the manager of the business and not 
the principal, that the unchallenged entiies in the books 
bore out hi> story, that he had advanc ed the money 
and had boorrowed the same obviously for the express 
' purpose of being able to lend it to the debtors, and there 
was no affirmative evidence to the contrary. No plausi- 
ble method of carrying out the fraud, no plausible 
motive for .such a fraud, was ever really put before the 
trial Fudge at all, nor was it explained how' it could be 
that these debtors if they were minded to enter into a 
transaction which was not a bona fide one should ap- 
proach the manager of the branc h bu‘^iness and induce 
him to enter into a series of forged e.itries in his book, 
because for every one of them he would eventually have 
to account to his principal. 

Held, that the transaction uuder the circumstances 
W'as one of a real mortgage. (Lord Atkin ) OFFICIAL 

Receiver 77. P.L. K.M R M Chettyar Firm. 68 

I. A. 116 = 9 Rang. 170 = I.R. 1931 P.C 169 = 38 
IBom. LR 867 = 34 LW 36 = 131 I.O. 767 = 630 L. 

J. 373 = 1931 ALJ. 444 = 1931 M.W N. 616 = 36 
C.WN. 677 = A.I.R. 1931 P.O. 75 = 60 M.L.J. 662 
(P.O.) 
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Ss. 53 and 64 — F rauduUnt transfer — Mortgage 

to creditor to secure debt already due ana also to secure 
fresh loan advanced. 

Where a mortgage is effected bj a debtor not only to 
secuie a debt already due to the mortgagee but also to 
secure a fresh loan, and the mortgagee is fully aware of 
the embarrasst-d condition of the debtor and does not 
act in good faith, the mortgage can be annulled even in 
respect of the fre^h loan. To such a case though S. 54 
may not be applicable, action can be taken under S. 53 
(^Sundaram Cketty, Jf) bUBRAMANIAN CHKTTIAR v. 

Subbarava Gouni'an. 1561.0. 611 = 7 E.M. 596 
-1934 M.W.N. 801-A.I.R.1936 Mad. 246. 

Ss. 63 and 64 — Fraudulent transfer — Mort- 
gage by insolvent as guaidtan of minor sons. 

Where a mortgage is executed by a father and his two 
minor sons w'hoare !epre^ented by him as thtir guardian 
and the mortgage is effected to the extent of the major 
portion of the consideration for the purpose of discharg 
iiig the antecedent debts of the father and the cash 
consideration received is stated to be for discharging 
some other debts by him, the purpose for which this 
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Jackson and Subhedar A.J.Cs,) RaMCHANDRA v, 
RamchaNDRA. 27N.L,R 179 = I.R 3931 Nag. 176 
= 134 I.C. 687 = A.I.R. 1931 Nag. 153 (P.B.) 

S. 53— Foiver of Court — Court t if bound to 
annual all transfers 

On an application to avoid transfers the Court is not 
bound to annul all tran-aclions made by the insolvent 
which come within the purview of S. 53. {Baguley and 
Mackney, JJ.) U lo SHUN v. MaUNT. NGV^K 
; Hlaing 160 I.C. 480 = 8 R.R. 391 = A.I.R. 1935 
1 Rang. 433. 

“ S. 63 — Fowei of Court — Senes of alienations — 

Selling aside ortgttial irausftr — Others also to be annul- 
led. 

If the original alienation ,s challenged and the subse- 
quent alienees are* also made parlies, the subsequent 
I transters also shr.ult! be set aside if not under S. 53 at 
! least under S 4 when the original transfer falls through, 
j The subsequent transfers cannot have any greater 
validity than the original tiansfer. {Bhtde, J.) DiT 
Ram MAL^^ Hansraj. 15 Lab. 349=6 R.L. 627 = 
148 I C. 1013 = A.I.R. 1934 Lah. 101 (2). 


mortgage is effected being, such as would justify the ^ 
guardian of the minors to alienate their .shares in the i 
family properly, the execution of the deed by the father '< 
as guardian ot the minor sons would not be invalid. ’ 
Therefore, in so far as it is an alienation by the two sons j 
of the debtor (insolvent) it cannot be viewed as a tr.ins 
fer by the insolvent for the purposes of Ss. 53 and 54. i 
Hence the mortgage cannot be annulled so far as the ! 
tw’O'thirds share ot the insolvent's sons in the moitgaged : 
property is concerned, {^undaram Chetty^ J .) SUUKA j 
MANIAN CHKTTIAK V, SUBRARAYA GOUNDAN. 1651. 

O. 611 = 7 R.M. 696 = 1934 M. W.N. 801 = A I R. 1936 | 
Mad. 246. I 

— — S. 53 — Test — F rauduUnt transfer. ' 

A deed is void against creditors when the debtor is 1 
in a Slate of insolvency or when the effect of the deed is ! 
to leave the debtor without the means of praying bis i 
present debts. {Fas and Jiaiiuley^ //.) A. S. N. FIRM 

V. N. N. Firm. 147 I.C. 796 = 6 R.R. 178 (2)--=A.I. 
B. 1933 Rang. 424. 

Jurisdiction. 

S. 53 — Jurisdiction — Decision of sfuesti on under 

— Forum. 

The Insolvency Court, under the terms of the 
Provincial Insolvency Act, is the only appropriate 
tribunal which can determine the question raised under 
S. 53 of the Act. (C'.C'. Chose and Mallik ^ J J f) IlKI- 
DAY Krishna Adya v. Osmanau Mandal. 68 
Cal. 1352 = I.R. 1932 Cal. 191 = 136 I.C. 143-A.IB, 
1932 Cal. 151. 

Limitation. 

S. 53 — Limitation — Computation — Period e^pi 

ring on holiday. 

Quaere . — Whether, when the period of two years pre- 
scribed in S. 53 of the Act expires on a holiday, the 
petition can be presented cn the next w’orking day of 
the Court. {Krishnan Pnmialai^ /.) NarAYANA 
Ayyar V Official receiver S^iuth Malabar. 
160 I.C. 339 = 8 R.M 710 = 39 L.W. 449 = 1933 M. 

W. N. 1049 = A.I.R. 1934 Mad. 294. 

Power of Court. 

S. 53— Power of Court — Avoiding voluntary 

transfer. 

An order avoiding a voluntary transfer is authorised 
by S. 53; it is not necessary to invoke the power under 
S. 4 and it is not therefore a decision under S. 4. 52 
M. 337; A. I. R. 1930 Nag. 272, Foil.; 2 Luck. 65l and 
45 M. 434, Dist.; 5l A. 550 (F.B.), Ref. {Macnatr^ /. 


Ss 63, 64 and 4 — Power ot court — Transfer 

more than two years piiorto adjudication— Enquiry 
into validity, PROVINCIAL INSOLVENCY Act, S. 4 
-rowi-k OF Court. 142 I.C. 97-A.I.R. 193S 
Pesh. 46. 

S. 63 — Power of court — Tran.sfei by transferee of 

insolvent — If can be anivilieil Ste PROVINCIAL INSOL- 
VENCY ACT, S. 4. 1935A.W.R. 636 = A.I.B. 1936 
All. 671. 

'■ " S, 63 — Power of Court — T ram fer by transferee 
from insolvent — If can he annulled 

It cannot be said that a tiansferce from an insolvent 
can avoid the operation of S. 53 by merely passing on 
the properly to .‘'Onie other person. The original trans- 
fer made by the insolvent is voidable under S. 53 and 
if once it is declared void as against the Official 
Receiver, the subsequent transfei by the transferee can- 
not stand and can be annulled under S. 4 of the Act if 
.\jot technically under S. 53, {^Addt^on and Dm Muham- 
/y.) ata Mohammad v. Mehk Chand. 16 
Lah. 1^13=156 I.C. 1018=8 R.L. 63-38 P.L.R. 
24-AI.R. 1935 Lah. 368. 

S. 53 — Power of court — Transfer by transferee 

frorn insolvent — If can be annulled. 

Even if it can be said that the later transactions by 
the transferees from the insolvent cannot be considered 
under S. 53, they cannot be considered only on grounds 
peculiar to and not as consequential on the main trans- 
action. 

Per Aladhavan Nair^ J. — The later transfers can be 
attacked if all of them are linked together as one tran- 
saction. 49 Mad. 403, Expl. l^Ratnesam and Madhavan 
Nair.jj.) pullayya z/. Official Rfceiver of 
Krishna. 143IC.372 = IR 1933 Mad. 289 (2) = 
1932M W.N. 821 = A.I.B. 1933 Mad 271. 

Ss. 63, 64 and 66 — Poiver of Court — Validity 

of transfers by transferees f rom insolvent ^ if can be 
gone into. 

Generally it is incompetent for the Court in proceed- 
ings under S. 53 to inquire into the validity of transfers 
by transferees from insolvents. But in proceedings 
properly framed under that section it may l3e conveni- 
ent and sometimes necessary to have the parties before 
the Court whose interests wll necessarily be affected by 
the decision It would indeed beextren’Cly inconvenient 
and expensive if when transfers are sought to be avoid- 
ed under Ss. 53 lo 55. transferees from those transferees 
even though the sub-transfers were subsequent to the 
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petition or to the order of adjudication, could maintain 
that they ^>hould not be impleaded and that receiver 
should proceed against them by a separate suit. Such a 
rule would make proceedings in insolvency practically 
interminable and still more ineffective than they already 
are. The power of the Court under S. 4 to decide all 
questions arising in insolvency is undoubted and it is 
only a matter of discretion whether the procedure under 
the Act should be adopted or a smt be directed 52 I. 
C. 761, Kef. ^Piifvialat, /.) CHIDAMBARAM PlLLAI v, 
SUBRAMANIA Ayyar. 140 LC. 674 -I.R, 1933 

Mad. 38-36 L.W. 219- A.I.R 1932 Mad. 613. 
Pre-emptof’s rights. 

S. 63 — Pre-emptors rights — Original transfer 

set aside, 

A right of pre-emption is merely ^ne of substitution 
and not of re-purchase and when the original transfer 
has been found to be fictitious and has been set aside, 
the title of pre-emptors cannot be sustained. {Bhtde^ j!) 
IJIT Ram M^l V. Han.s Raj. 15 Lah. 349 = 6 R.Ij. 
627 = 148 LC. 1013=A.I.R. 1934 Lah. 101(2). 

Right to apply. 

Ss. 63 and 54 — Right to apply— Appointee 

under S. 37 — If can st.irt or continue proceedings. See 
PROVINCIAL Insolvency Act, Ss. 37, 43, 53 and 
54. 69 M L J. 364 (F B.). 

"Ss 53, 64-A and 68 — Right to apply'-- Creditor ^ 

if can apply lohen no receiver appointed. 

S. 54 A cloes not abrogate S. 58 and must be read 
subject to the provisions of that section. The words 
‘Voidable against the re..eivei” in S. 53 must, there- 
fore, in view of S. 58 be read as “voidable against the 
receiver or the Couit as the case may be'* and a creditor 
is entitled to move the Court, to take action under S. 53 
where a receiver has not been appointed. (Case law 
discussed.) (^Snhhedar. A./.C,) Sri'ARAM ?/. Mt. Na 
THIHAL 30N.L.R 36 = 147 I.C. 1253-6RN. 162 = 
A.IR. 1933 Nag, 366. 

S. 53 — Plight to apply — Trans ft rs upheld 

against some creditors in proceedings under C. P, Code 
— Other creditors^ if can apply under S, 53. 

The language of S. 53 makes it incumbent on the 
Court to annul every transfer of property by an insolvent 
if the transfeioris adjudged an insolvent within two 
years after the date of the transfer, provided the Court 
comes to a finding that such transfer was not made in 
good faith or for valuable consideration. Where there- 
fore the transfers by the insolvent are upheld as against 
some Creditors in objection under O, 2l, R 58 or in a 
suit under O, 21 R. 63, the other ci editors are not 
deprived of their right to move the Insolvency Court to 
proceed under S. 53. {Siihhedar, A./.C.) SiTARAM ?/. 
Mt. NTathibai. 30 N.L.R 35 = 147 I.O. 1253 = 6 R. 
N. 162 = A I.R. 1933 Nag. 366. 

Scope. 

S. 53 — Scope, 

By virtues of the important words being exactly the 
same in S. 55, Presidency Towns Insolvency Act, as in 
S. 53, Provincial Insolvency Act, if an hypothecation 
bond comes within the meaning of S 55, Presidency 
Town^ Insolvency Act, it would certainly be void under 
S. 53, Piovincial I^^olvency Act. {Das and Baguley^ 
J/^ V. s. N. Firm rc M. N. FIRM 147 I.O. 796 = 
6R B. 178r2)-A.IR 1933 Rang. 424. 

~ 53 — Scope — Question of title — Jurisdiction of 

InsoUcncy Court. 

S. 53 does not deal with the jurisdiction of the in 
smvency Court but only lays down certain rules of law 
afi^cting those transactions which fall within its scope; 

It does not control or restrict the jurisdiction conferred 
Upon the Court by S. 4 to decide all questions of title. 
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I/eld ^ that the Insolvency Court had jurisdiction to 
decide a question of title raised on the basis of a trans- 
fer which took place more than two years prior to the 
adjudication of the transferor as an insolvent. {Tek 
Chand and Agha Ilatdar^ J/,) RaM DitTA MaL 
Bhalla V. Official Receiver, Lahore. 15 Lah. 
294 = 6 R.L. 478 = 147 LC. 1026 = 36 P.L.R. 271= A. 
IR. 1934 Lah. 366. 

S. 53 — Scope. 

Ss 53 and 54 only lay down rules of evidence and are 
not exhaustive. 5l All. 550 (F.B ), Foil. {Pakenhem 
iValsh, /.) The Official Receiver, West Ooda- 
VARI, Ellore 7>. Sagiraju Subbayya. 6 LB 
(Mad.) 278 = 146I.C. 630 (2)= 1933 M.W.N. 206 = 
37 L.W. 508= A.IR. 1933 Mad. 627 = 64 M.L.J 
397. 

Valuable consideration. 

S. 53 — '‘'Valuable considerattoiP — Meaning. 

The consideration would be valuable within the mean- 
ing of S. 53 if it is not so small as to be negligible when 
the value of the property is to be taken into account, 
{Sulaiman^ A. C. J and Banerji, J.) BaNERJI 
MaN(;al Prasad. I.R. 1932 All. 287 = 137 LC. 235 
= 1932 A.L.J. 53 = A. I.R. 1932 All. 243. 

S. 54. 

Appeal. 

Burden of proof. 

! Fraudulent preference. 

Fraudulent transfer. 

Limitation. 

Power of Court. 

Right to apply. 

Appeal. 

S Appeal— Order refusing to annul trans- 

fer. 

All orders under S. 54 are not orders under S. 4 of 
the Act. An order refusing to annul a transfer is cover- 
ed by S. 75 (3) and is appealable only with the leave of 
the Court, {JaiLafJ.) TaRA Chand v, BaL- 
klshan. 141LC. 36 = I.R. 1933Lah 53 = 33 P.L.R. 
971 = A.IR. 1933 Lah. 242. 

Burden of proof. 

-S. 54 — Burden of proof. 

In an application by the Official Receiver for annul- 
ment of payment made by an insolvent as being fraudu- 
lent and void under S. 54, the onus of proof i.s on the 
Receiver. {Otter,/) L. P. K. ChkttyaR FIRM v. 

K. K. Bannkrji. 9 Rang. 71 = I.R. 1931 Rang. 312 
= 134 1 C. 744'=A.I.R. 1931 Rang. 136. 

S. b^~Burdcn of proof . 

The burden of proving that the transaction comes 
within the scops of S. 54 and is bad as a fraudulent 
preference lies heavily on the receiver. {Rangi Lai , J.) 
Monohar Lal V. Khan Zaman. A.I.R. 1936 
Lah. 167. 

S. 54 — Burden of proof. 

In cases falling under S. 54, Provincial Insolvency 
Act, the onus lies upon the Official Receiver to establi**!! 
the necessary elements which would make that section 
applicable and it is not for the mortgagee to prove that 
the mortgage in his favour executed by the debtor is 
not fraudulent. A.I.R. 1928 P.C. 77 and A.I.R. 1928 
Lah. 744, Ref. {Tek Chand, /.) vSUNDAR SiNGH 
Sachar V. Bakhshi Shiv Ram. 6 I.R. (Lah.) 26 = 
144 I.C. 772 =34 P.L.R. 436 = A.LR. 1933 Lah. 354, 
— — -S. 54 — Burden of proof — raudulent prefer^ 
ence. 

If the Official Receiver sues to set aside a transaction 
by insolvent on the ground of fraudulent preference, the 
onus of proving that he intend^Jd to give preference to 
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the particular creditor over the other creditors lies on 
the OtfiCial Receiver. Where the alienee Bank had al- 
ready obtained a decree against the debtor and was 
executing that decree, and it had attached his sheep and 
goats, and it was then that he .settled matters completely 
with the Hank and mortgaged his house to tliem. 

Htld^ that pressure had been put upon him by the 
Bank and it was in order to get his sheep and goats 
released that lie entered into the transaction and it can- 
not be said that he ilid it with a view to give the Hank 
preference over the other creditors. {Addisoti^ /.) 
Anjuman Dehi kot V. Official receiver, Gur- 
DASPUR. 154 I.C. 56-7 R.L. 511-37 P.L.R. 155- 
A.I.R. 1934 Lah. 994. 

Traudulent preference. 

. — . . g 5 ^ — Fraudulent preference — Essentials — 
Mart gage to get benefit of further lo>in. 

A debtor on the eve of his insolvency, being already 
indebted to a creditor to the extent of about K-s. 3,000 
executed a mortgage of all his immovable propeities, 
in his favour for Rs. 5,000, gett'rig a further advance of 
Rs. 1,200. It w’as found that the creditor was anxious 
to get security for his debt, which the debtor refused to 
give unless he was paid a further sum. 

I/eldi that the dominant motive of the debtor was 
not to give the creditor a preference, but to get a benefit 
for himself by getting a fuither advance, and that the 
transaction was theiefore not a fraudulent preference. 
{Venhatasnbba /.) GanCAPPA v, OFFICIAL 

Receiver of Hei.larv. 159 I C. 541-8 R.M. 514 
-41 L.W. 358-1935 M.W.N. 316 -A.I.R. 1935 
Mad. 300. 

-S. 64 — F landulent preference — Inteutton to Pre^ 

fer — Burden of proof — Shifting of onus. 

In applications under S. 54 the onus is in the first 
instance on the Official Receiver to prove that the domi- 
nant or the substantial or effective, though not ncces 
sarily the sole, motive which the insolvent had in view 
was to prefer a particular creditor. Hut the onus is 
shifted on to the creditor or transferee to prove the 
contrary where the insolvent has made the payment or 
transfer of property, as the case may be, in discharge of 
an old debt and on the eve of bankruptcy. And where 
the reason of such payment or transfer remains un- 
explained it is competent for the Court to hold that a 
prima facie case of fraudulent preference has been 
established to act on it. (Add/son, /.) 1)1 NA N'ATH v 
Larhu Ram. I.R. 1932 Lab. 288 = 137 I.C. 56=33 
P.L.R. 255 = A.I.R. 1932 Lab. 321. 

-S. 54(1) — F rauiulent preference — Intention to 

prefer — Burden of proof , 

The onus of proving that the transfer by the debtor 
W’^as made with the intention of pieferring one creditor 
to others lies on Official Receiver. 29 I.C. 128 and 43 
Cal. 640, Ref. {Baneni and King^ //.) KaSHI NATH 
V, Official Receiver. 135 I.C. 117=1 R. 1932 All. 
5 = 1931 A.L.J. 26= A.I.R. 1931 All. 142 (2). 

- ■ Fraudulent preference — Ltahihty to re- 

fund — Transfer of outstandings — Outstandings not 
realised. 

A day aftei the insolvency of a firm certain entries 
were made in the account books showing satisfaction in 
.cash of certain creditors who alleged that they had 
merely taken havalas of certain debtors of the firm. 
When these entries were made there was the concurrence 
or at least the connivance of tlie debtors as well as the 
creditors of the insolvent firm concerned in the trans- 
fers. The satisfaction was found to be an undue 
preference. 
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Held., that as the claims of the creditors were fully 
satbfied according to the new arrangement to which 
they were parties, and as the transactions weie set aside, 
the payments must be refunded; and it was immaterial 
if the creditors had been paid in cash or had chosen to 
accept the havalas of debtors in full satisfaction. 

I iFerrers, J.C. and Mehta, /f./.C.) NANACK CHAND 

i Raman anh z/. Official Receiver. I.R. 1933 Sind 
i 136 = 143 1.0. 628--A.IR. 1933 Sind 85. 

i — — S. —Fraudulent preference — Mortgage for 

1 double the real sum due to near relation. 

The execution of a mortgage, for a sum more than 
I double of what is really due, to a near relative, points 
1 both to the di^hone.st intention of the alienor to give 
undue preference to hi.'s ca editor and to the mala fides 
I of the alienee wlfo obvioii>ly leserves the extra consi- 
I deration for the concealed benefit of the insolvent and 
’ the transaction falls within S. 54. {Daitp Singh, /.) 

! RADHE KISHAN TIKA'III RAM U. FaT KH MaHOMED. 

' 147 I.C. 262- 6 R.L. 378 35 P.L R. 171- A.I.R. 

! 1933 Lab. 856. 

'S. 54 — Fraudulent preference — Mortgage in 

pursuance of — Prior agreement. 

, The principle that when a iiioitgage is executed in 
pursuance of a piior agreement, it cannot be avoided 
; as a fraudulent preference, does not apply to a case 
; where the earlier agreement only contains a vague pro- 
: niise by the debtors to execute a mortgage and does not 
j state what the debtors would offer as security, and the 
; simple mortgage executed by them of practically the 
: whole of their properties amounts to an act of bank- 
I ruptcy. {Burn,/.) RamaSaMI NAYAKAR ti. VeN- 
KATASAMI Naicker. 6 I.R. (Mad.) 144 = 145 I.C. 

; 876 = 38 Ii.W. 494-A.I.R. 1933 Mad. 653 = 66 M. 
L.J. 298. 

• S. 64 — Fraudulent preference — Mortgage to 

relieve pressure of creditor. 

A debtor must not of his own mere motion without 
pressure or application give a security to a creditor on 
the eve of bankruptcy, and if he does, that is a fraudu- 
lent preterence; but if there be any pressure or negotia- 
; tion for a security on the part of the creditor, then the 
I fact that the creditor knows the debtor to be in em- 
( barrassed circumstance.s is no objection to the validity 
i of the security. Smith v. Ptlgiip, (1876) 2 Ch. D. 

' 127, Foil.; 54 337 (P.C.). Where the debtor 

! mortgaged a portion of his assets which was not a sub- 
; stantial portion to one of his creditors and his object 
was to relieve himself from the pressure of such creditor 
so as to enable him to continue to carry on his business 
and it was found that he had not sold the goodwill of 
the firm or shops or buildings. 

Held, that there was no fraudulent preference. 
{Nasi m Alt and Henderson, f J.) RaTAN ChaND v. 
PRAMATHA NATH. 168 I.C. 1017 = 8 B.C. 234= A.I. 

‘ R. 1935 Cal. 660. 

S. 64 — Fraudulent preference — Payment shortly 

before insolvency. 

i A payment made by the insolvent to one of the 
I creditors, who is not secured creditor, very shortly 
before he filed the insolvency petition is an undue pre- 
ference. (^Mukerft, Ag.C.J. and S./C. Ghose, J.) 
Panmal Jesraj V. J. MACLEOD. 60 C.L.J. 253 = A. 
I.E. 1936 Cal. 190. 

S. 64 — Fraudulent preference — Pressure of suit. 

Transfer effected under pressure of a suit does not 
come under S. 54. {Rangi Lai, /.) MaNOHAR LAL 
V. Khan Zaman. A.I.B. 1935 Lab. 167. 

• ■ 8. 54 — Fraudulent preference— Presumption of 

— Proof of fraud. 
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Where it is established by the Official Receiver that 
the object of the insolvent in making the transfer is to 
give preference to one of the creditors, the fraidulent 
character thereof is to be presumed, although the mere 
fact that preference incidentally resulted from the trans- 
fer is not enough to attract the application of S. 54. 
{^Ntamatullah and /ienntt, //.) RaSHIRAN zk MOTI 
RAM. I.R. 1933 All. 303-143 I.O. 609 = 1933 A L 
J. 604 = A.I R. 1933 All. 431. 

S. 64 — Fraudulent preference — Proof of inten- 
tion — Circum rr inttal evidence . 

Fraud being always secret in its working it is seldom 
possible for a party to adduce direct evidence in prrxjf of 
it. It is open to the Court to infer fraudulent intention 
from circumstantial evidence. {//asnn, C\J. and 
Bisheslmar Nat a, J.) Ajodhia PTiASAD v. SiTA 
Ram. I.R. 1931 Oudh 421 = 134 I.C. 1013 = 8 OW 
N. 1126 = A.I.R. 1931 Oudh 406. 

; S. Fraudulent preference— Proof of— In- 
tention of debtor — Necessity, 

The predominating motive of the insolvent is the guid 
ing factor in cases under S. 54 in entering into the 
transaction sought to be impugned. Such intention 
must be clearly proved. Tire mere fact that the effect 
of a transaction ib preferenc e of a creditor who gives 
further accommodation to a debtor does not amount to 
a proof of intention to give undue preference to such 
creditor, pje.i of fraudulent preference held not to be 
made out. {JaiLal.J.) Hansi LaL z;. Sri Ram 
Official Kkceiver. 12 Lah.L.J. 316. 

5^— Fraudulent preference— Question of fact 
Whether the object of the transfer is to give prefer- 
ence to one of the creditors is a matter of inference from 
the circumstances of each case and is essentially a ques 
tion of fact. {Nttz mat till all and Bennet, J /.) lUsHl- 

RAN MOTI Ram. IR. 1933 All. 303 = 143 "l c 
609 = 1933 A.L.J. 604 = A.I.R. 1933 All. 431. 

__ f f auduleiit pyeference — Question of fact 

^or the purpose of avoiding a transfer of properly 
under b. 54 of the Act as a fraudulent preference, it 
must be shown that the dominant or substantial motive 
ot the debtor was to give prefeieme to one creditor over 
the rest. That is a question of fact to be decided ac- 
circumstance.s of each case. {Sundaram 
y .) Subramaniam Chettiar v, .Subbaraya 
Goundan. 166 I.c. 611 = 7 R.M, 696 = 1934 M. W. 
N.801 = A.I.R. 1935 Mad. 246. 

*7 S. Fraudulent preference — Security given 
*n pursuance of— Prior agreement, 

if security is given to a creditor by a debtor in insol- 
vent circumstances, not as an act of preference but in 
f previous contract, it is not an act of 

r.uidulent preference. {A’’risAnan Pandalai, /) NaRa- 
YANA ayvar V. Official receiver, South Mala- 
^ ® ® 710 = 39 L. W, 449 = 1933 

M.W.N. 1049 = A.I.R. 1934 Mad. 294. 

■ - S. 54:— Fraudulent preference — Test. 

in jiroceedings under S. 54 what the Court has to 
determine i^: ^\as the dominant motive actuating the 
' ^ Jtor in rn.iking the transfer, a desire to prefer the 
p.u ocular erfditor or was it of a different character. 
A Manohar Lalv. Khan Zaman. 

A.IR 1935 Lah. 167. 

S. 54— Fraudulent preference— Test of—Jnten- 
iten to avert t>usi,nss crisis, 

he mere fact that the transfers have resulted in an 
nt ue preference in lavour of one creditor over the 
other creditors is not necessarily an indication of the 
in tenfion of the insolvent to give such preference. The 
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real test in each case is the dominant motive of the 
insolvent. The intention of the transferee is immaterial. 
Where a mortgage was effected not t\ith the intention of 
giving preference to a creditor but ^^ith a view to avoid 
a crisis in the business, Aeld. that the tr;msfer was not 
hit at by S. 54. (/ai Lai, /.) ROORA MaL v. OFFI- 
CIAL Receiver, Kaknal. IR. 1932 Lah 302=^137 
I.C. 6= 33 P.L.R. 464 = A.I.R. 1932 Lah. 381. 

S 64 — Fraudulent preferett'-e — Transfer at 
suggestion of debtor and not by pressure of creditor. 

Where a transfer came into existence not her.TU.‘*e of 
pressure by a creditor but at the sugge.stion of the deb- 
tor and the creditor was only too pleased to advance a 
little more money ii^ order to secure the debts which 
may or may not be proved to have been incurred. 

Held, that the tran.sfer should be annulled A.IR. 
1924 Rang. 30S, Dist.; A I.R. 19^0 Rang 3l5, Expl. 
{A/ya Hu and Baguley, //.) Maung FO San v. RE- 
CEIVER of Ko Kyan. 168 I.C. 638 = 8 RR. 197 
—A.I.R 1936 Rang. 316. 

S. 64 — I rauduleni preference — Transfer under 
threat to sue. 

A mere threat to sue, A\hich, if at all, is the only 
pressure, will nc)t be such as to change the nature of the 
debtor s act from a voluntary to an involuntary one 
especially w’hen he was in expectation of such suits being 
filed by almost all the creditors {Sundaram CAeity, /.) 
SUBRAMANIAN CHETTIAR v. SuRBARAYA GOIJNDaN. 
155 IC. 611 = 7 R.M. 596 = 1934 M.W.N. 801 = A.I 
R. 1985 Mad. 246. 

^S. 54 — Fraudulent 

zvtfe. 

Where a husband transferred property to his wife for 
a gros.sly inadequate consideration and the circrmistances 
showed that there was an intention to defeat creditors, 

Ileldf that the plea of fraudulent preference must be 
upheld. {Daltp Stngh, /.) KriSHEN LaL v. Mt, 
Mirzan biBI. 150 I.C. 240 = 35 P.L.R. 74 = 6 RL 
843 = A.I R. 1934 Lab. 271 (1). 


preference —T ransfer to 


S. 64 Fraudulent preferenct — Voluntary Pay- 
ment to near relation witAont demand. 

A debtor, who was unable to pay his delits, voluntari- 
ly gave over to a near relation of his who was one of the 
creditors, practically the only movable assets he had, 
viz„ a promissory note duly assigned and some piece- 
good.s. There was no allegation or proof that the latter 
had made any demand on the debtor or that any 
pressure had been applied by him on the date of the 
transaction. 

Held, that the transaction was not entei-ed into in good 
faith, that the dominant intenti(,n of the debtor was to 
give to his relation fraudulent preference over other 
creditors and that the transaction should be annulled 
under S. 54. {T ek Chand, /.) Hodhe Shah v. 
Sarmukh Singh. 6 I.R. (Lah.) 144=146 I.C 874 
=A.I.R. 1933 Lah. 620. 

Ss. 54 and 56 — Fraudulent preference — What 
constitutes. 

To constitute preference within the Statute, it must be 
show'n that the act of the debtor was a voluntary one, 
that is, without any pressure or compulsion exercised 
over him to do that which he had done. If the debtor 
w’as pressed by certain of his creditors and he in the 
course of business proceeded to borrow money under a 
nio'-tgage for the payment of the debts due to those 
creditors, it cannot be said that that is an act of prefer- 
ring one creditor or some of his creditors, but the whole 
body of his creditors. The question of preference is 
always a question of fact ; and if there is anything to in- 
dicate that the money was borrowed under the mortgage 
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for the purpose of paying off some of the creditors under 
pressure or there is any evidence to show that this was 
not a purely voluntary Act on the part of the debtor, 
then clearly there would be no ca^e of preferential 
payment, which can be regarded as an act of insolvency 
on which a petition to adjudicate can be founded. {Wort 
and Agarwala, JJ.) HaRDAYAN DaSS JOHaR MaLL 
V. JagarnaTH Marwari. 1521.0- 665 = 7R.P. 227 
»16 Pat.L.T. 461 - A I.R. 1934 Pat. 626. 

S. 64 — Fraudulent preference — What constitutes 

— T ransfer on the eve of tnsolveticym 

The use of the word “preference’* implies an act of 
free will, and since an act done under pressure cannot 
be said to be an act of free-will, it is material in deter- 
mining whether a transaction amounts to a fraudulent 
transfer or not to see what was the state of mind of the 
person making the transfer. Consequently to avoid a 
transaction as a fraudulent transfer, it is not sufficient 
that the ci editor was preferred ; it must further be j 
shown that the transfer was made with the view of j 
giving him preference over the other creditors. It is i 
not necessary that it should have been the sole view ; it 
is enough if it is the dominant, substantial, or “opera- 
tive effectual view.” If the view to prefer a particular 
creditor w'as only a secondary view’, the transaction 
caiip.ot be treated as a fraudulent preference. In each 
case what the Court has to find is w'hether the insolvent 
has preferred the creditor, with the dominant view' of 
giving him preference over the other creditors. If the 
dominant view in making the transfer was to protect 
himself from legal proceedings, the transaction would 
not 1)6 a fraudulent preference. A tr.insfer was made 
on the eve of insolvency, the creditor paying cash in 
addition to the prior debt which together foimed the 
Consideration of the transfer. The insolvent’s position 
on the date of the transfer was far from desperate, 
although no doubt several suits w’ere filed against him 
subsequently. 

fields that the transfer did not constitute a fraudulent 
preference under S, 54. {Venkatauibha Rao, J,) KaMA- 
swAMi Iyengar 7/ Chinnathambi kone. 140 I. 
O. 463== I.R. 1933 Mad. 15=A,I.R. 1932 Mad. 459. 

Praudulent transfer. 

S. 54 — Fraudulent transfer — Bona fide transfer 

wider pressure, 

A bona fide transfer not with the object of preferring 
one creditor to another but on account of the pressure 
exerted by that creditor for the satisfaction of his debt 
in the al)sence of any suggestion as to relationship 
between the parties or collusion is not fi audulent within 
S. 54. {Das and Brinun^ //.) O R. M. M. S. S. 
Cheityar Firm v. Ma ngwe Yon. 147 I.C. 1195 
= 6 R.R. 195 = A..I.R. 1933Rang 216. 

S. 54 — Fraudulent transfer — Transfer to 

bona fide Cf editor under pressure - Validity of. 

If a man is insolvent, and disposes of a portion of his 
property in favour of a bona fide creditor, although upon 
the eve of bankruptcy, and although this fact be known 
or believed by both parties it may be a perfectly valid 
and legal transaction. To render it invalid, there must 
be a disposition on the part of the insolvent to favour 
that particular creditoi, and this is generally shown by 
the fact that the first step or proposal towards the dis- 
posal of the property in favour of that creditor proceeds 
from the insolvent-debtor But if the creditor, although 
he know’s that the debtor is insolvent, presses and insists 
upon having a security for his debt, and the debtor yields 
to that pressure and gives the security, although it may 
be well known to both, at the same time, that the effect 
will be to give to that particular creditor an advantage 

Q. 182 
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over the other creditors of the insolvent, the transaction 
is perfectly good and valid. Johnson v. Fesenmeyer, 25 
Beav. 88 ; Smith v. Pilgrim, (1876) 2 Ch D. 127, Foil. 
{Mya Bu an i Duukley, JJ.) K. P. A. l\ ChlTIIaR 
Firm 7/. u Maung Maung. 163 I.C. 19 (2) = 7 R R. 
193-A.I.R. 1934 Rang. 208. 

S. 64 — Fraudulent transfer — Transfer under 

pressure — Burden of proof. 

A transfer by the debtor in favour of a creditor under 
pressure and threat even though when he is in imminent 
expectation of bankruptcy is not a transfer giving pre- 
ference to one creditor over others. The w'ord “prefer- 
ence” imports a free choice and it is necessary for the 
Official Receiver to prove th.'it the debtor's act W’as 
voluntary and not due to extraneous influence such as 
pressure or threat • 43 Cal. 640, Rcl. on. ( Tek Chand^ 
J.) SuNDAk Singh Sachar v. Bakhshi Shivram. 

6 I.R. (Lah.) 25 -144 I.C. 772 = 34 P.LR. 436- A. I. 
R. 1933 Lah. 364. 

Limitation. 

S. 54 — Limitation — Commencement — Period of 

three months — Date of execution or date of registration, 
W’hen a sale by an insolvent is taken as an act of 
insolvency to ground a petition on it, the peiiod of three 
months, under .S. 54 of the Provincial In.solvency Act, 
should he calculated from the date on which the deed of 
sale is registered and not from the date of execution. ‘A 
valid transfer which can be considered an act of insol- 
vency cannot be said to have been made until the docu- 
ment is registered. {Modhavan Natr and Bardswell^ 
//.) ISVVARAYYA e). SUHBANNA. 68 Mad 166 = 40* 

L. W. 413 = 1934 M W N. 784 = 151 I.C 1054 = 7 R. 

M. 166 - A.I.R. 1934 Mad. 637 (2) -=-67 M L J. 380. 

S. b^^Limitation — Commencement — Decree 

more than three months prior to but execution xvithiit 
three months of petition. 

Where a consent decree was passed against the insol- 
vent more than Ihiee months prior to the date of the 
petition, an order for rateable distribution passed in 
execution cannot be annulled under S. 54 as a fraudulent 
preference, though execution proceedings might have 
been taken within three months before petition. {Wtld^ 
J.C, and Rnpchiind, A J.C.) CHAINRAI v. DOLARAM, 

25 SLR. 371 =1361.0. 522 = I.R. 1932 Sind 42 = 
A.IR 1932 Sind 3. 

S. 64 — limitation — Commencement — Document 

executed prior to presentation of insolvency petition but 
registered subsequently. 

Receiver objected to certain mortgages executed by 
the insolvent on the ground that the mortgages although 
executed prior to presentation of petition, being regis- 
tered subsequent to it by the insolvent, were invalid as 
the transferor had no transferable interest. 

Held, that the insolvency of executant who had 
executed a document requiring registration did not 
render registration impossible as he was deprived of 
transferable interest in the property involved subsequent 
to the execution of the deed bat before its registration. 
{Mya Bit and Mackney, //.) C.A.C.A.R. CHEITYAR 
Firm v . U Maung Maung. A.I.R. 1936 Rang. 133. 

— S. 64 ’■‘Limitation — Commencement — Period of 

three months — Date of execution of mortgage or date of 
registration. 

The date of the commencement of the period of three 
months mentioned in S. 54 of the Provincial Insolvency 
Act is the date on which the transfer sought to be set 
aside becomes effective in law namely in the case of a 
transfer such as a mortgage or sale the date of registra- 
tion of the deed and not the date of its execution, 
because even though S. 47 of the Registration Act says 
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-that when registered, the operation of the document is 
antedated to the date of its execution, the document does 
not become effective and title cannot pass until it is 
registered. {^Mya /iu and Dunkley, //J U Ba SeiN 
V, Mauno San. 12 Rang. 263-= 151 I.C. 670-=7 R. 
R. 108- A.I.R. 1934 Rang. 216. 

S. 64 — Limitation — Commencement — Period of 

three months — Mort^ai^e executed more than but regis- 
tered ivithin three months before adjudication^ 

I'here can be no valid mortgage without registration 
where the value is more than Ks. lOO. So the period of 
three months should be calculated from the date of re- 
gistration and not from the date of execution of a deed 
of mortgage. If it was registered within three months 
prior to the petition for adjudication, it ( an be attacked 
under S. 54, even th(jugh executed more than three 
months before the petition. ^Madhavan Nair^ /.) 

Muihiah chettiar V. Ofkicial Receiver ok 
THE TINNEVELLY DISTRICT. I.R 1933 Mad. 70 = 
1411.0. 101 = 1933 M.W.N. 312 = 37 D.W. 130 = A. 
J.R. 1933 Mad, 185 = 64 M.L.J. 382. 

S. 64 — Limitation — Computatton — Three months 

period expiring on a holiday — A i tension. 

Where the period of three months prescribed by S. 54 
of the Provincial Insolvency Act expired daring the 
vacation and the Otliiial Receiver tiled an application 
under S. 54 of the Act for the annulment of a mortgage 
on the re-open mg day. 

Heldy that the petition w'a'^ in time and validly pre- 
.sented. S. 10 of the General Clauses Act did not apply 
but the same effect was achieved by virtue of S. 4 of the 
Limitation Act which, by S. 29 (2), was made applica- 
ble to pr(9ceedings under the Provincial Insolvency Act. 
The period of three months in S. 9(1) of the Provincial 
Insolvency Act is a peiiod of limitation and not a con- 
dition precedent and as such is capable of extension. 
The lienefit of this rule is also available to a petition 
under S. 4 of the Act. (Case law considered ) {Krishnan 
Pandalat, J,) NAKAYANA AyYAR v. OFFICIAL RECEI- 
VER, Bou'i H Malarar. 160 I C. 339 -=6 R.M. 710 
= 39 LW. 449 = 1933 M.W.N. 1049-A.IR. 1934 
Mad. 294. 

[Dlsappr. 58 Mad. 794 = 69 M.L.J. 283 (F.B.)] 

Power of Court. 

Ss. 64 and 64 (a)— Power of Court — Order 

directing creditor t ) deposit in Court — Absence of peti- 
tion under S 5^ -A — If fatal. 

When the Court, on the recommendation of the ^ 
Official Receiver, that a payment made by the insolvent 
to a creditor was not really due to him, passes an order 
directing the creditor to furnish security for the amount 
held by him pending decision as to the exact amount to 
be refunded by him, and that in default the same will 
l)e lealiscd by distress, the fact that the receiver did not 
file an application under S. 54-A of the Provincial 
Ins(jlvency Act does not make it an invalid order. When 
the point has not been taken by the aggrieved party at a 
prior stage of the proceedings, when he could have done 
so, and when all the parties have had notice, and evi- 
dence has been fully gone into, the absence of a formal 
application does not make it necessary to quash the pro 
coeilings and to start a fresh enquiry by a proper appli- 
' ation. {Miikerji, Ag.C.J, and S. K. Ghose^ /.) PaN- 
mal Jksraj 7.. I. Macleod. 60 C.L J. 253-A.I.E. 
1935 Cal. 190 

Right to apply. 

S. 54— A’/.c-Z/r to apply — Locus standi of credi- 
tor, 

A creditor can make an application under S. 54 for 
annulment when the receiver refuses to act. (Sundaram 
Chettyy J.) Subramanian Chettiar v, Subbaraya 
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j Goundan. 155 I C. 611 = 7 R.M. 696 = 1934 M.W. 
j N. 801=A.I.R. 1935 Mad. 246. 

I S. 64 — Right to apply — Validity of mortgage 

'! admitted by some creditors — Official Receiver not bound 
' and can apply under the section. 

The Official Receiver is not bound by the admission 
of the validity of a mortgage executed by the insolvent 
by some of his creditors; nor is he precluded on that 
, account from applying under S. 54 to have it annulled 
as a fraudulent preference {T ek Chand^ /.) SUNDAR 
Singh Sachar v. Bakhshi Shiv Ram. 6 I.R. 
fLah.) 26 = 144 I.C. 762 = 34 P.L.R. 436 = A.I.B. 
1933 Lah. 354. 

Ss 54 (4) and lb— Appeal, 

A creditor has a right of appeal from an order passed 
on an application by the Official Receiver under S. 54 
(4). 47 All. 849, Foil. {Dahp Singh, J.) RadHE 

Kishan Tirath Ram jk Fateh Mahomed. 147 I. 
0. 262 = 6 R.L. 378 = 35 P.L.R. 171 = A I.R. 1933 
Lah. 856. 

S. 54-A— Scope— Right to apply— Creditor- 

Sale of insolvent to wife — Prior adverse claim order 
against creditor in execution proceedings — If a bar. Ste 
C. P. CODE, O. 21, R. 63— INSOLVENT COURT. 69 

M.L.J. 120. 

Ss. 64 A and 68 — Scope — Right to apply. See 

Provincial Insolvency act, Ss. 53, 54- A and 
58— RiGH'I lO APPLY. A.l.R. 1935 Nag. 365. 

S. 65 — Applicability — Mortgage executed when 

old Act was in force. 

It is a well settled rule of interpretation of statutes 
that in the absence of a provision to the contrary, a new 
law ought not to be construed so as to interfere with 
vested lights. Hence where the mortgage had been 
effected six months before the Act V of 1920 came into 
force and according to the law then in force the mort- 
gage w’as valid, notwithstanding the fact that it had 
been made at a time when a petition for the adjudica- 
; tion of the mortgagor was pending, for it was effected 
for valuable consideration and was protected by the 
proviso to S. 38, Act III of l907, the mortgagee there- 
fore had acquired a valuable light and this right could 
not be lost by the subsequent change in the l.iw’ made by 
the enactment of Act V of 1920 and rejieal of Act HI of 
1907. {fPek Chand and Abdul Rashid, J Jfj MELA MaL 
Shib Dyal V. Thakar Das Sud. 165 I.0. 1084= 
7 R.L. 829 = A.I.R 1934 Lah. 819. 

Ss. 55, 34 and 61 (1) (a) — Protection under — 

Facts to be proved — Mortgage cACiUted as security for 
payment of rent due to Government — Rent not paid — 
Adjudication— Sale of properties by Government with- 
out notice to receiver — Validity — Proper course for 
Crown to pursue. 

A person who had executed a mortgage of his immo- 
vable property as security for due payment of rent due 
to Government, committed default in p.iyment thereof. 
He was adjudged an insolvent and subsequent to ad- 
judication, the Government sold the property without 
notice to the receiver who applied to have it set aside. 

Held, that if the Government wished to rely upon the 
protection given by S. 55, Provincial Insolvency Act, to 
bona fide transactions prior to the date of the order of 
adjudication, it w^as the duty of the Crown to have 
pleaded the protection of that section, and further the 
burden was upon the Crowm to .show that at the time of 
the transaction in question it had no notice of the 
presentation of an insolvency petition. 

Held further, that the sale should be set aside but 
that as the debt due to the Crown was contracted before 
date of adjudication, the debt due to the Crown was 
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provable in the insolvency under the provisions of S. 34 
C2), and on proof of the debt the Crown should have 
priority in the distribution of the property of the insol- 
vent under S. 6l (l) (<2). Consequently, the proper 
course for the Crown to pursue was to prove in the 
insolvency the amount due on account of the rent as a 
debt, and then to claim priority under S. bl (1 ) (rt). 
{Afya Bu and Dunkley, //.) SECRETARY OF STATE 

V. S.C. NIYOGI. 168 I C. 361 (2) = 8 R.R. 166 = A. 
I.R. 1936 Rang. 273. 

S 55 {c)~Scope^S. 53, r.P. not^ affected. 

The true interpretation of S. 55 (^) is that insolvency 
itself will not invalidate a transfer for value except in 
cases provided for by the Act itself but the avoidance 
of transfers under the greneral law or under S. “I. I'. 
Act, is not affected liy that section* {Mukerji and 
Guha, //.) RADHA KkiSHNA THAKUR rc OFFICIAL 

Receiver. 59 Cal 1135=1 R 1932 Oal. 611 -= 139 
IC. 323 = 56 C.LJ. 446 = 36 0. W.N* 432- A.I.B. 
1932 Cal. 642. 

S. 55, Proviso — Conditions. 

Persons cUimin*; the benefit of the proviso must show 
that they had no notice of the presentation of the insol- 
vency petition (Fer/'ers, J.C. and Mehta^ A.J.C ) 

Nanackchani) K amanand V . Official Receiver. 

I.R. 1933 Sind 136 = 143 I.C. 628 = A.I.R. 1933 Sind 
85. 

S. 55, proviso — Applicability — Conditions. 

Under the proviso to S. 55 of the Provincial Insol- 
vency Act ii transferee under a transaction made before 
the order of adjudication is protected only if the trans- 
fer is for valual)le consideration and the transferee had 
no notice of the presentation of the insolvency petition. 
In order to biing his case under the proviso to that 
section, a mortgagee must show’ that both these condi- 
tions co-exist, but where it is found that he had notice 
of the fai't that the petition of insolvency w'as pending 
at the time when the mortgage in his favour was extcut- 
ed, he cannot avail hini'self of the proteclion given by 
the proviso to S. 53. {ffek Chant and Abdul Rashid^ 
JJ) Mela Mal shir iiayal v. Thakar Das Sud. 
166 10. 1084 = 7 R.L. 829-= A I.R. 1934 Lah 819. 

'S. 55, proviso — '"Transacijfln'"~—llfeanjng of — 

Suit and decree against insolvent after petition and 
before adjudication — If protected. 

Where a person files a suit against the insolvent pend- 
ing an insolvency petition agaiu'.t the latter and obtains 
a. decree against him before the adjudication (the inscl- 
vent filing a written statement but subsequently with- 
drawing his defence) the decree is not a “transaction^’ 
covered by S. 55 of the Provincial Insolvency Act. The 
w’ord “transaction^* means one in w’hich the insolvent 
does something and not a proceeding in w’hich he is 
merely passive. The act of the insolvent in withdrawing 
his defence and submitting to a decree, being a purely 
passive act, is not a “transaction** contemplated or pro- 
tected by S. 55. {^Beasley, C.J. and Cornish^ Jf) 
ATCHUTA RAMAYYAGARU V . OFFICIAL RECEIVER. 
East Godavari. 58 Mad. 1032 = 158 I.C. 460-8 
E.M. 268= 1935 M.WN 716=42 L.W. 220 = A.I.B. 
1936 Mad. 817-69M.L.J. 241. 

— — Ss. 56 and 20 — Appointment of interim receiver 
—His powers to take possession — Insolvent in possession 
of property as tenant under his mortgagee — Court’s 
power to restore possession to mortgagee See PROVIN- 
CIAL Insolvency Act, Ss. 20 and 56. 36 P.L.R. 
206=AI.R. 1934 Lah. 1006. 

' "3. 56 (1) — Receiver — IVkether 'a representative* 
of judgment-debtor under Code. 
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The question whether the receiver under the Provin- 
cial Insolvency Act is or is not a representative of the 
judgment-debtor for purposes ofS.47, C. P. Code, 
depends on the purpose and nature of the application 
made by him. Where he comes to the executing Court 
for the purpose of saying that as the judgment-debtor’s 
property now belonged to him the Court could not sell 
property vested in him for the judgmtnt-debtor’s debt, 
the receiver is not a representative of the judgment- 
debtor for puipo‘'es of the application under O. 21, R. 
90, C. P. Code. Consequently no second appeal lies 
from the order made on the receiver’s application, 
(Ranhin, C. /. and Pearson, /.') MOHITOSH DUl^A 
V. Rai Satish Chandra Chaudhuri. 136 I.O. 
593 = 1 R. 1932 Cal. 225 = 36 O.W.N. 971=A.I.E. 
1932 Cal. 203. 

Ss. 56(1) and 28 (2)— Vesting in in'^olvency — 

Proprietary right in Mahal — Procedure. See PROVIN- 
CIAL IN.SOLVENCY ACr, SS. 2S (2) AND 56— RECEI- 
VER. 11 O W.N. 1037=18 R.D. 430 (2) = 16L.B. 
546 (Rev.). 

S 56 (2) (b ) — RcceivtCs remuneration — Basis 

of calculation — Sale of insolvent's property free from 
mortgai^e. 

Where an insolvent’s property subject to a mortgage 
is sold free from the mortgage and the receiver realizes 
the purchase-money the whole of it is not assets availa- 
ble for distribution but only such part as remains in his 
I hands after paying-off the mortgagei and it is only on 
such part that the receiver is entitled to remuneration. 
5 Rang. 623 and 7 Kang. 126, Foil, {blya Bu and 
Dunkley, JJ) MAUNG PO YEIK v . POWER. 150 I. 
0.960 = 7 RR. 25 = AIR. 1934 Rang. 112 

S. 56 (3) — Receiver — Right to possession — 

Mortgage suit — Appointment of leceiver — Subsequent 
in‘'olvency of mortgagor — Otheial Receiver — If super- 
sedes receiver in suit. See PROVINCIAL INSOLVENCY 
ACT, Ss. 28 (6) AND 56 (^ 3 )— Receiver— -right TO 
POSSESSION. 39 C W.N. 384. 

S. 56 (3), Proviso — Receiver — Right to posses- 
sion — Sale of property by Receiver after third person’s 
objection setting up his title, is dimissed for default — 
Application bv purchaser for delivery of possession — 
Objection by third person reiterating his title — Power of 
Court. See PROVINCIAL INSOLVENCY ACT (V OF 

1920), Ss 4 AND 56 (3) Proviso-Powers of Court. 
1936 A. W.R. 497 = 1936 A.L.J. 484 = A I.R. 1926 
All. 546. 

S. 66 (4) — Receiver's conduct — Enquiry into — 

Power of Court. 

A receiver in bankruptcy is a trustee for the creditors 
and consequently, if he has withheld sums which pro- 
perly Delong to the creditors, then his conduct can be 
and should be inquired into by the Court at any time, 
and there is no question of limitation. {Mya jSu and 
Dunkley, JJ.) MaUNG PO YeIK v. POWER. 160 I. 
C 960 = 7 R.R. 26 = A.I.R. 1934 Rang. 112. 

S. fJl— Contract of Official Receiver — Secretary 

of State^ tf bound. 

When the duty to be performed is imposed by law 
and not by the will of the party employing the agent, the 
employer is not liable for the wrong done by the agent 
in such employment. An Official Receiver is appointed 
by the Government to perfoim certain duties under the 
Provincial Insolvency Act. The duties are imposed by 
statute. The Secretary of State has no liability for 
whatever the Official Receiver has done in the discharge 
or supposed discharge of his duty or supposed duty. A 
person in the position of an Official Receiver has no 
authority to bind the Secretary of State by his contracts. 
All that he can do by making a contract is in the first 
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place to render the propert> of the insolvent liable for 
the performance of the contract, if the receiver has 
obidined the sanction of the Insolvency Court to the 
making of the contract and if he has not obtained that 
sanction, then he is personally liable on the contract. 
Under no circumstances is there any liability imposed 
on the Secretary of State in Council by an Official 
Receiver making a contract. 28 Horn. 314 and 1899 A. 
W.N. I5l, Kel. on. (Ca'^e law discussed.) i^Mukerjt 
and Bennet, //.) RaM ShaNKAR V SfCRETARY OF 
State. 64A11 879 -I.R 1932 All. 574 = 139 I.C. 
701= 1932 A L.J. 842= A.I E. 1932 All. 676. 

— S. 67 (4) — Gross at^cts — C/. P. Governtr.tnt 

JVoftficatti n dated May 20, l92^ —Sale free of enc urn- 
branres — Kt'Ctn>er entitled to onmsion on j^ross files 

The receiver is entitled to charge Ijy leason of Cov* 
ernment Notification of May 20. 192S, 5 per cent, 
commission on the gross .amount, that is to say, the 
entire sale proceeds of the property sold free from the 
prior mortgage and not only on the value of the equity 
of redemption. 1930 A.L J. 1497, Foil. 

Per Sitlatman^ A C.J — But for the Notification and 
its intoipretation in the earlier l ase the proper course 
would be to treat the equity of redemption alone as 
forming the assets of the iii'^olvent. (Snlaintan, A C. 
J and Smith. J.) David v. Judge, Small Causes, 
Cawnpork. IR 1931 All. 719 = 133 1.0.607 = 
1931 A.L J 670-A.I.R. 1931 All 723. 

S. 67 (4)— 7/. P, Gmernmrnt Notification 

No, 607, fV/-247, dated May 20, 1925 — **Gf oss assets'" 
— Meant n^^. 

The expression “gross assets’* in the Notification of 
the Government, dated May 20, 1925, means the entire 
amount realised by the Official Receiver irrespective of 
whether the whole was distributable or not among the 
creditors. ( Maker? t and Sennet. / OFFICIAL 
Receiver, in re I.R. 1931 All 311 = 130 I c. 695 
= 1930 A L J. 1497 = A.I R. 1931 All. 94, 

S. 67(4) U. P. Government Notification 359, 

VII~2T7^ dated March 11, 1930 — '''Gross assets" — Basis 
of remunei ation of Official Ktieiver — Property sold 
free frem encumbrance. 

The word? “gross assets’’ should be construed with 
reference to the ci/cunistances of the particular case. 
The definition of “assets” implies that the interest of 
the mortgagee is not to be taken into account in con- 
sidering w'hat are the assets of an insolvent debtor. 
Where the insolvent and the creditors and the mort- 
gagee came to terms with the result that (hey agreed 
that the houses should be sold to the mortgagee for 
Rs. 3,500, that the mortgagee should pay three annas in 
the rupee to all the unsecured creditors and keep the 
balance for himself in full satisfaction of the mortgage, 
and it was ascertained that this arrangement w'ould 
enable the mortgagee to keep Rs 3,125 for himself and 
he Would be liable to pay Rs. 375 to the unsecured credi- 
tors, 

field, that the remuneration of the Official Receiver 
as fixed by U. p. Government Notification should be 
calcul.ated on the sum of Rs. 375. 1931 A.L.J. 670, 

Cons. {M liken i and Sen. J J.) OFFICIAL RECEIVER, 
7// IR 1932 All. 630 = 1401.0. Ill = 1932 A. 
liJ. 152 = A.IR 1932A11. 260. 

S. b^~~ffindu father's insolvency — Partition 
Without pr&i’t Sinn for father's debts — Right of receiver 
to Proceed a ffainst son's share. 

If the men)l)Lrs of a joint Hindu family governed by 
the Mitakshaia l.aw choose to divide the family pro 
perty and to separate without making any arrangement 
for the payment of the family debts, a creditor of the 
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father is entitled to proceed against the separated shares 
given to the sons and grandsons of the father, to enforce 
the payment of the debt, the debt being one which it is 
the pious duty of the sons and grandsons to pay. The 
receiver in insolvency of the father can proceed in the 
insolvency proceedings without recourse to a suit against 
the shares received by the sons and grandsons in the 
paitition. (Case-law considered.) 50 All. 137, Overr. 
(Sulatman, A.J.C. Mukerjt^ Banerfiy Young and 
Sennet. JJ.) BaNKEY LAL v. DURGA PRASAD. 63 
All 868 = 135 IC. 139 = I R. 1932 All. 27 = 1931 
A.L.J. 917= A.I.R. 1931 All. 612 (F.B ) 

S 59 — flimiu manager's insolvency — Partition 

suit subsequent to insolvency petition — Decree passed — 
Rights of creditor. 

Held by the Full Bench — When the managing mem- 
ber of a joint Hindu family is adjudicated an insolvent 
on debts contracted as managing member, and other 
meml^ers of the joint Hindu family biing a suit for par- 
tition, subsequent to the application in insolvency, the 
decree for paitition does not prevent the receiver from 
selling property allotted to members of the family other 
than the insolvent. 

Per Milker jt^ J . — Under those circumstances the 
receiver is not entitled to sell the property allotted to 
members of the family other than the insolvent. Rut 
the receiver may bring a suit in the Court of pi oper 
jurisdiction (not being the Insolvency Couit'i against the 
divided members of the family and establi.sh their 
liability and having done so may proceed to execute the 
same. {Sulatman. A.C./.t Aiukerft^ Banerji. Young 
and Sennet. JJ ) BaNKEY I.AL v. DURGA PRASAD. 
63 All 868=136 1.0 139 = I.R. 1932 All. 27=1931 
A L J. 917 = A I.K. 1931 All. 612 (P.B.). 

S. 69 — Liability of receiver — Re -opening of 

account — Inability to refund excess amount. 

It cannot be said that because a particular amount has 
been passed by the Insolvency Court, the matter cannot 
be le-cpened at a later stage. If on an examination of 
the accounts by an auditor certain mistakes and over- 
charges are pointed out, it is open to the Court to re-open 
the accounts and make the receiver refund what he has 
taken without justification. {^Sulaiman. A.C.J. and 
Smith. J.) David v. Judge, Small Causfs, Cawn- 
PORE I.R. 1931 All. 719 = 133 I.C. 607=1931 A. 
L.J. 670 = A.I.R. 1931 All. 723. 

S. 59 — Mortgage by receiver not duly appointed 

— Ratification by Comt — Btfect of 

Where a Receiver not duly appointed effects, under 
a written order of the Insolvency Court, a mortgage of a 
part of the property belonging to the insolvent, which is 
subsequently ratified by the C'ouit, the mortgage is 
analogous to a judicial sale and is valid. As soon as 
the order of adjudication is pas'-ed, the estate of the 
in''olvent vests in ('ourt and the person effecting the 
mortgage is merely acting as its agent. {T ek Chand and 
Abdul Rashid. JJ) ShaHBUDDIN v. MT. UMRI. 
162 I.C. 638 (2; = 7 R.L. 308 = 36 P.L.R. 717 = 
A.I.R 1934 Lah. 867. 

S 69 — Poivers of receiver — Limits — Execution of 

conveyance , 

The powers confened upon the receiver by S. 59 of 
the Provincial Insolvency Act are exercisable only for 
the purpose of realising the property of the debtor for 
distribution among the creditors. Money realised by 
him by sale of the insolvent’s property is divisible among 
the general body of creditors. The leceiver has no 
power to execute a conveyance which would result in a 
valuable part of the insolvent’s estate being lost to the 
general body of creditors without the purchase money 
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beinp; utilised to satisfy the claims. The receiver canno^ 
effect a sale which would result only in the extinction of 
the debt of one of the creditors. {Conrtney-Terrell ^ €• 
J, and Agarzvala^ J.') MaHABIR PkaSAD Shiva- 
NANDAN Sahay. 16 Pat.L.T. 602 = 152 I.C. 277 = 7 
B.P. 162 = A.I.R. 1931 Pat. 514. 

S. 59—/ *ow€rs of receiver — Sale and mortgage. 

Under S. 59 of the I’rovincial Insolvency Act, the 
receiver is entitled to sell any part of the property of 
the insolvent and to give receipts for any money receiv- 
ed by him without the permission of the Court. If, 
however, he wishes to mortgage or pledge any part of the 
property of the insolvent for the purposes of raising 
money payment of the debts of the insolvent, he must 
first obtain the leave of the Court. {Tek Chand and 
Abdul Rashid, JJ.) ShaHABUDDIN v MT. UmRI. 
162 I.C. 638 (2) = 7 R.L. 308 = 36 P.L.R. 717 = A.I.R. 
1934 Lab. 867. 

“•S. 59 — Right to complain — Sale of mortgaged 
property by Official Receiver, 

Where the mortgaged property of the insolvent is sold 
by the Official Receiver w’ithout reference to the rights 
of the mortgagee, the mortgagee may or may not have a 
right to protest against the Sdle; but this does not give 
the insolvent a right to protest against the sale. (^Dalip 

Singh, y.) Asa Nand v. Jugal Kishore 147 i c 
778-6 R.L. 451 (1) = A.I.R. 1933 Lah. 1008. 

S. 69 — Rights of receiver — Expenses incurred 

without Court's sanction — Rei nibur sement , 

The receiver is not entitled to claim expenses which 
he has incurred without the previous sanction of the 
Court. If, however, he satisfied the Court that any 
part of the expenses w’as reasonably incurred and in 
good faith, he will be entitled to claim credit for the 
same. (Sulattn in, A. C. J, and Smith, /.) DaVID v. 
Judge, Smai.l Causes, Cawnpore. 1R. 1931 All 
719 = 133 10.607 = 1931 A.L J. 670=A.I.R. 1931 
All. 723. 

— Scope— Powers under S.^, if controlled, 

S. 59 of the Provincial Insolvency Act does not con 

trol the powers of the Court under S, 4 of the Act. 
(Gruer, A. J C.) DHUDHCHAND v, ShRIPAD. 168 
I.C. 990 = 8 R.N. 111=18 N.L. J. 14. 

S. 69 (c)~Po7vers cf receiver— Continuing the 

lease of business premises — Leave of Court. 

Official Receiver continuing to take on lease the pre- 
mises in which the printing press of the insolvent is 
worked, acts under S. 59 (j) and must enter into the 
arrangement with the leave of the Court. {Afuherfi and 
Bennet,]/') RaM SHANKAR v Siccketaky OF 
State. 54 All. 879 = I R. 1932 All 574 = 139 I C. 
701 = 1932 A.L J. 842-A.I.R. 1932 All. 676, 

- - — S. 69 {CO— Liability of receiver — Older for 
costs — Personal It ability. 

In a suit brought by the receiver in insolvency the 
Court passed an order that he should pay the costs of 
the defendant. 

Held, that in the absence of anything to show that 
the costs should be recovered only from the assets of the 
insolvent the receiver was personally liable for the costs. 
It is however open to the receiver or his heirs to apply 
to the Insolvency Court for an order that he may be 
reimbursed out of the estate of the insolvent. {Sulaiman 
and Young, JJ) LaCHMAN DAS v. LaK.SHMI 

Narain. 64 All. 444 = I.R. 1932 All 277 = 1371.0. 
70 = 1932 A L. J. 226 = A I R. 1932 All. 288. 

S. 69 (d)- -Suit hv insolvent after adjudication 

• — Competency — Proper course. 

S. 28, subs. (3) prohibits suits being brought by 
creditors against the property of the insolvent ancl also 
(Prohibits the commencement of any suit or other legal 


PROV. INSOLV. ACT (1920), S. 61. 

proceeding by a creditor. But there is no specific pro- 
vision in the Act, under which a suit by an insolvent 
after his adjudication is, in express terms, prohibited. S, 

1 59 (r/) implies that the receiver is the proper person to 
; institute, defend or continue suits and proceedings lelat- 
I ing to the insolvent’s properly. Where the property in 
dispute m a suit is admitted to be or is of such a nature 
that It must vest in the receiver, a receiver alone is the 
proper person to institute suits and proceedings. The 
suit biought by an insolvent behind the back of the 
receiver would be defective. But where a loan is advanc- 
ed by the insolvent after his adjudication to the defen- 
dant. It does not necessarily follow that the sum of 
money given by the insolvent was property which had 
I vested in the receivei. The insolvent might be a mere 
5 benamidar on behalf of an undisclosed piincipaj, in 
i which case he wouid be entitled to sue even th->ugh an 
: insolvent and the suit would, of course, be tor the 
benefit of the real owner. Again under S. 28 (5) pro- 
; per ties exempted by the Code of Civil Procedure or other 
i enactments from liability to attachment and sale in exe- 
! cation of a decree do not ve>t in the receiver. Such 
I moneys as are exempted, remain the property of the 
insolvent and if he has lent the money out of such 
: accumulated savings, theie would be no bar either to his 

■ lending the money to the defendant or to his bringing a 
I suit to recover the amount. At the same time as a 

receiver, is an officer of the Ct)urt ailing under the con- 
i trol and direction of the Court and in the intere.st of the 
’ insolvent’s creditors, it is the duty of the Court to see 
I that no fraud is perpetrated (lefore its e>es, and that the 
, insolvent does not walk away with moneys which ought 
j to go to the officer of the Court. An appropriate course 
j would seem to be, to implead the Offii lal Receiver in 
^ the suit or at least give him notice of the action so that 
i when a decree is passed in favour of the plaintiff, the 
j receiver may be at liberty to take the benefit of the 
; decree and recover the amount due under it, if it can be 
i shown that the property was such as hid vested in the 
I receiver. Such inquiiy can easily be made either in the 
j execution department or by a separate suit between the 
j receiver and the insolvent. {Sulaiman, C. /., Thom 
I and Iqbal Ahmad, JJ.) ABDUL RAHMAN v. NiHAL 

I Chand. 68 All. 132 = 157 1. 0. 41 = 8 R a 91=1936 
A.W.R. 833- 1935 A.L J. 709 = A I.R 1935 All. 676 
cr.B.). 

S. 60 (2) — Land belonging to member of agri- 

, cultural tribe— Sale by receiver— Effect of Punjab 
I Alienation of Land Act, 1900, .S’. 16. 

I S. 16, Punjal) Alienation of Land Act, overrides 
j the provisions of the Provincial Insolvency Act in res- 

■ pect of all matters which are done in “enforcement of 
. the order of adjudtcati<m.’’ An act done by the recei- 

ver ill pursuance of the authority which he derives from 

■ the order of adjudication is nothing but an enforcement 
! of the order of adjudication and sale of land belonging 
I to member of agricultural tribe is subject to provi'-ions 
j of S. 16, Punjab Alienation of Land Act. A.l.R, 1926 
j Lah 264 and A. I. R 1926 Mad. 994 (F.B.), Ref. 

I ( Broa iway and T ek C hand, JJ.) M I RZ A v. J H AN DA 

i Ram. 12 Lah. 367 = I R. 1931 Lah. 291 = 130 1.0 
419 = 31 P. LR. 842 = A I.R 1930 Lah. 1034. 

— S. ^1— Admission of appeal against order 
under — Inference as to leave. 

Where no application for leave to appeal has been 
made it cannot be inferred that leave was granted 
because the appeal was admitted. Leave was granted 
at hearing and time was extended under S. 5, Limitation 
Act. {Dalip Singh, J.) MaNGAT RaI v, LaLA MOHAN 
Lal. 149 I.C. 935 (1) = 6 R.L. 760 (2) = A.l.R 
1934 Lah. 33. 
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S. 61 — From having different branches — Credi- 
tors dealing with foreign branch — Realization of pro- 
perty. 

Where the insolvent firm is only one firm with differ- 
ent branches, there ia no provision in the Act that cre- 
ditors ^^ho had dealings with the foreign branch must 
realize their debts as far as possible from the foreign 
property before being entitled to share rateably with 
creditois in British India. {IJalip Singh, Jf) MangaT 
Rai z/. Lala Mohan Lal. 149 I.C. 936 (1) = 6 B. 
L. 760 (2) = A.I R. 1934 Lah. 33. 

S. 61— Priority — Case under Companies Act. 

See Companies Act, S. 230— Question ok Prio- 
rity. 134 I.C. 200-32 P.L.R. 367-AJ.R. 1931 
Lah. 351. 

S. 61 (1) (a) — Crow'n debts — I^tortgage executed 

as secuiiiy for payment of rent due to Government — 
Rent not paid — Adjudication — Sale of pioperties by 
Government without notice to receiver — Validity — 
Proper coui^e for Ciown to pin sue. See PROVINCIAL 
Insolvency Act, Ss. 55, 34 & (i) (a) and 

PROiEt/iiON UNDER. A.I.R. 1935 RaDg. 273. 

S. 61 (4) — C ompeti ti on beiii. 'ecu credi tor of i n 

solvent firm and personal creditors of partners in respect 
of their separate assets. 

The petitioning creditor of an insolvent partnership 
is not entitled to payment (Jiit of the separate assets of 
the paitneis in (.ompetition VMth their separate creditors. 
The exc eption allowed in English law in his favour 
should not l)e allowed in applying the provisions of sub 
S. (4) of S. 61, Provincial Insolvency Act. 'Phis is an 
Act to consolidate and amend the law i elating to insol 
vency in Hritish India and it must be presumed that the 
Indian Legislature in passing this Act was awMie of the 
exceptions made by the Courts in England to the Pmglish 
PankiuptLy Act on which the Indian enactment is based. 
If it was its intention to allow’ exceptions to the rule as 
laid down in the Act, we should expect to find a provi- 
sion to this effect in the Act itself. {Thom and A'lsch, 
JJ.) NAKAIN Das DORILAL MlHIN Lal. 56 All. 
1041-1934 A L.J. 676-6 R A. 1001 = 149 1.0.936 
(2) -3 A.W.R. 481 - A.I.R. 1934 All. 621. 

' ’S. 61 (41 — J\irtHership debt ’ — Meaning of — 
Debt for which one partner is personally liable^ if on 
that account a '"stparate'' debt. 

“Partnership” debt means a debt which is due from 
a partnership. The mere fact that a partner is per'-onal 
ly liable for the partnership debt as a partner w’ould not 
deprive it of its character as a “paitnership” debt for 
the purposes of S. 6l (4). To hold that a debt for 
which a partner is personally liable ceases to be partner- 
ship debt would practically obliterate all distinction 
between the expressions “partnership” debts and “sepa- 
rate” debts as used in that section. A.I.R. 1930 Uoni. 
380 and A.I.R. l928 Sind 40, Dist. {Bhide,, /.) 
Hans Raj Khanna v. Ramditta Mal. I.R. 1933 
Lah. 388 = 143 I.C. 756 (2) = A.I.R. 1933 Lah. 639. 

S, 62 — Retention to meet claims to — Secured 

creditor not complying with S. 47. 

S. 47 must be lead as corollary to and subject to 
S. 62. Refeie the Otficial Receiver is required to make 
any u^eive, the claim must be submitted in the required 
fuim and further the Official Receiver cannot rea.sonably 
be < \]>ti:ted to retain any assets when he is not in a 
portion to know the extent of the debt he is to provide 
for. Ihnce wheie theie is no compliance by a secured 
creditoT with S. 47, there is no debt provable in re‘-pect 
of W’hich tlie Ohirial Receiver can retain moneys in his 
hands. {0\Snl/>7'an, .L/C.) JaMNADAS ViSHINDAS, 

Jure. 29 S,TiR.241 = 156 I.C. 421 = 8 R.S. 4 = A.I. 
B. 1935 Sind 57. 


PBOV. INSOLV. ACT (1920), S. 66. 

S. 63 — Re opening distribution — Negligent cre- 
ditor— Rights. 

A creditor who has been guilty of delay by not prov- 
isig his claim in time is not entitled to disturb the distri- 
bution of any dividend alieady made — whether or not it 
be the first and final dividend— though he may be 
entitled to be paid the dividend or dividends which he 
has failed to leceive out of any money which may be in 
the hands of the receiver before the declaration of any 
future dividend. It is the general policy of the Court 
not to interfere with the distribution already made in 
the case where a cieditor comes in late. {O'Sullivan, 
AJ.C.) JaMNADAS VlSHINDAS, In re. 29 S.L.R» 
241=156 I C. 421 = 8 B.S. 4 = A.I.R 1935 Sind 57. 

Ss. 63 and 64 — Rt-Openm^ distribution — 

Crtditor proving claim after first dividend — First 
becoming final dividend — Rights. 

At the t'me of the declaialion of the first dividend, it 
is not possible lor the leceiver to be sure whether it will 
or will not be the final dividend. Unless it is quite clear 
that it is the final dividend it is not incumbent on him 
to give individual notices under S. 64. The unexpected 
event that the first dividend happened to be the final 
dividend would not entitle the negligent creditors guilty 
of delay in proving their debts to disturb the distribu- 
tion of any dividend already cieclaied, though they may 
be entitled to be paid the dividend or dividends which 
they have failed to receive out of any money which may 
be in the hands of the receiver bjfoie the declaration of 
any future dividend. {Patkar and Baker, J J.) Vrij- 
LAL MANSUKHRAM V. CHUNILAL Fatfchand. 56 
Bom 200 = I R. 1931 Bom. 305 = 131 I C. 881 = 33 
Bom.L R. 148 = A.I.R. 1931 Bom. 210. 

— S. 63 — Right of creditor tailing to nbmit claim. 

So long as there are assets to disinbute, a creditor 
may come in and prove. But where such creditor has 
failed to submit his claim before the schedule of the 
creditors has been framed, he may only do so upon 
terms and if no injustice would be caused tluieby. 
What terms the Court will impose mii'-t depend upon 
the circumstances of each case. In re MiMuido, (1902) 
2 Ch. 684 Rel. on {Rupt hand , /C.) In re AmaLRAI 
Godhumal. 14710. 410 = 6 R.S. 153= A I.R. 1933 
Sind 370. 

S. Q3— Rights inter se of — Creditors preferring 

claims after declaration of dtviaend. 

All creditors who prefer theii claims .ifler the decla- 
ration of the ilividcnd and before the claim of any one 
of them IS held proved, should share raieably in what 
remains of the W’reck to the exinit of the dividends 
already declared. 100 L(" 791, hxpl. {Rup( hand , J. 
C.) hire AMALRAI (iODHUMM.. 147 1.0.410 = 

6 R S. 153 = A.I.R. 1933 Sind 370 

S. 64 — Siopc — First dividend becoming final 

dividend — No notice to individual creditors — Right to 
re open distribution. 

S. 64 does not control the proviMj to S. 63 of the Act. 
So where the first dividend happened to be the final 
dividend the creditor who comes in late is still subject 
to the proviso of .S. 63 and he is not entitled to disturb 
the dividends already distributed on the ground that no 
individual notices were sent by the Receiver to the 
creditors whose claims had been notified but not proved, 
47 Mad. 916, Not foil. (1902) 2 Ch 684; 29 Bom.L.R. 
11 67, Ref. to; 3l Bom.I .R 35, Dist. {Patkar and 
Baker. JJ.') VrIJLAL MaNSUKHRAM V CHUNILAL 
Fatechand. 55 Bom 200 = 1 R. 1931 Bom. 306 = 
1311.0. 881 = 33 Bom.L R. 148 -= A.I.R, 1931 Bom, 
210 . 

— S. 66 — Maintenance allowance — Right of menif, 
bers of insolvents family 
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S. 66 only gives discretion to the Court to make an | tion under S. 68 of the Provincial Insolvency Act: SO' 
allowance to the insolvent for the maintenance of him- 1 th^t if the last day of limitation for that application- 
self and his family, and does not give any independent happens to be a Sunday, it may be presented on the next 

right to the members of the family of the insolvent to day. 5 Kang. 384, Diss.; 34 All. 503, Rel. {Pa^c, C,J, 

ask for any separate maintenance. /.) Mukad arid Das ^ J.) Ma Than May 7^ Baii.iff of the 

Official Rkckiver, Sargodha. 160 10.794= Township court of Kyaunggon. 9 Rang. 150= 
8RIi 605 = 37P.L.R. 617 = A.IR. 1936Lali. 952. IB. 1931 Rang. 287^134 I.O. 223 = A.IR. 1931 
— — S. 66 (2) — Reasonable allowance — Discretion of Rang. 209. 

Court, S. 68 — Limitation — Application under S. 4 — 

The Court is not bound to order that one half of the Limitation of 21 days— If applicable— Application 
salary of the insolvent be given to the receiver for | under. See PROVINCIAL INSOLVENCY ACT, Ss. 4 

distribution among the creditors. It has an absolute i AND 68. A.l R. 1935 Lah 60. 

jurisdiction to make a further reasonable allowance | S. 68 Limitation —‘Cl atm contesting validity 

appropriate to the conditions and circumstances of the , of attachment order by Court. 

insolvent out of the remaining one half w^hich is other- i Where a house was attached under an order of the 
wise divisible among the creditors. Where the insolvent 1 Court and the objector was net challenging the act of 
who was getting a salary of Rs. 107 had to maintain j the receiver but the order of attachment passed ex parte, 
five school going children besides his wife and widowed j dDld, that the attachment was not an act or decision- 
sister and bis insolvency was due to unforeseen circum- of the receiver wit hin the meaning of S. 68 but was a 
Stances and the Court ordered Rs. 20 to be paid to | claim put forw'aril by a strangei to the insolvency pro- 
receiver for distribution among creditors. I ceedings settingup lusown independent title .^nd it fell 

//elu\ that the lower Court hadexeicised its discretion within the scope of 4. It was therefore open to the 
properly and no interference was necessary. A.I.TC 1918 ' Court to enquire into the question of title and adjudicate 
All. 248, Not foil.; A.l.R. 1923 All. 466, Rel on. upon the rights of the objector even though the claim 
I'feh ChamL /,) RAJ SiNGH OFFICIAL RECEIVER, was made 21 days after the attachment. {Sulaitnan 
LAHORE. 160 1.C. 173=8 L.R. 503 = A.l.R. 1935 and Young, //.) NaTHU RAM MadaN (R)PAL. 
Lah. 810. ; I R. 1932 All. 242=1361.0. 791 = 1932 A L J. 391 = 

^Ss. 67 and 37 — FathePs insoliency—Sale t;/" A-I R- 1932 All. 408 

sons' shares — Surplus — Ri ght of sons to ] [Expl. 1934 R. 97 (98).] 

Where in theexeicise of the father’s power of clispo- S. Limitation— Motion by insolvent. 

sal, the Offiiial Receiver sold the family properties in- | S. ^-3 empowers the insolvent, when aggrieved by any 
eluding the shares of the sons to discharge the debts of > act of the receiver, to move the Court. The insolvent 
the father, the surplus, if any, remaining after the satis- ; however must take action within the period provided by 
faction of the father’s ciedltors should be returned to j proviso to S. 6S. {^ISi oadivay, /.) ShaKAR KhaN 
thesons. (^Madgavkar and Rarlee,Jf) IIaridaS z;. i 2 '- SaNM CKH SiNGH. I.B. 1932 Lah. 219 = 136 I.O. 
LALr.UKiiAi. 65 Bom. 110 - 1 R. 1931 Bom. 137= i 267 = 33 P L.R. 332= A I.R. 1932 Lah. 320. 

129 IC. 153 = 32 Bom.L.R 1362 = A.l.R. 1931 Bom. 1 S. ^^—Limitation— -Starting point— Order re- 

50 . ' jecting proof of claim, 

S. ^1—'' Payment in full''— Meaning of , ' An order rejecting proof of claim is appealable before 

The words “p.i^inent in full” in S, 67 refer not notice is issued. When an order has been duly issued 
merely to the payment of the creditors at the contract ' anrl a party is appriserl of that order, time will run, even 
rate up to the date ot adjudication and of inteiest at the | though it is directed that a notice of an order shall be 
statutory rate of 6 per cent, from the date of adjudica- ■ s>tnt. {fackson and Butler, jjf) VedavaTHI v, 
tion under 3. 61 (6) but also to the payment of the i Sadasiva Rao. 57 Mad. 1030 = 163 I.O. 167=7 

higher rate, if any, stipulated for in the contract with IRM 327 = 1935 M.W.N. 176 = 40 L.W. 145 = A.l.R. 

the creditor from the dale of adjudication to the date 1935 Mad. 149 = 68 M.L J. 65 

of payment as indicated in S. 48 (2). {Reilly ami Ss. 68 and 4— Order of receiver on claim 

Anantaknshna Ayyar, //.) C^HINA VeNKATARAJU petition without jurisdiction— N o appeal under S. 68— 
LakSHMANASWami. IR 1931 Mad. 825 -1341, Application under S. 4 maintainable. PROVINCIAL 

C 169 = 1931 M.W.N. 937=34 L.W. 143 = A.I.R. INSOLVENCY ACT, SS. 4 AND 68— APPLICATION 

UNDER. 146 l.C. 204=38 L.W. 896=A.I.R. 1933^ 
Mad. 471. 

S. 68 — Power of Court —Auction purchaser — 

Execution of sale-deed to a different person — Cancella- 

Mating Ba ami Dass, JJ.') VfNKATACHALAN CHET- t‘on. , , , . 

TYAR 7 '. NfURUGESAN Servai 9 Bang. 231 = I E. Where the Official Receiver sells a house belonging to 
1931Bang. 156 = 131 l.C. 732 = A.l E. 1931 Bang, the insolvent at a public auction to a certain person who 
122 (S.B.). ! deposits one-fourth of the price but subsequently, under 

[Rel. 16 L. 173 (176) (F.B-)-] I the direction of the Court, executes a sale-deed in 

Ss. 68 and 75— Appeal— Repetion by Judge of favour of another who makes a higher offer, the Insol- 

Objection by insolvent, * vency Court cannot summarily cancel the sale-deed. In 

An insolvent whose estate has vested in the Official such a case the Court should leave the controversy to be 
Receiver is not entitled to appeal against an order the settled in more appropriate proceedings, granting leave 
Judge rejecting his objection to a sale of his estate by if necessary for a suit against the receiver and the third 
the Official Receiver. {Beasley. C, J. and King, /,) person claiming rights under the sale-deed. {Niama- 
Venkataramanayya V, Bangarayya. 154 l.C. tullah, y.) Keshab Dfo V, Rajendra Kumar 
96 = 8 R.M. 412 (l)-40 L.W. 864 = A.l.R. 1936 Bh ATTACH ARJ EE. 7 RA 949 = 155 10.663 = 1935 
Mad. 107 = 67 M.L.J. 942. A.W R. 506 = A.l.R. 1935 All. 687. 

Ls. ^5— Limitation— Applicability of Limitation S. 55— Power of Court— Confirmation of sale— 

Act,S.^. 

By reason of the express terms of S. 29 (2)(d) of the Where the land of an agriculturist was sold by the 
Limitation Act, S. 4 of that Act applies to an applica- receiver contrary to the provisions of the Punjab Aliena- 


1931 Mad. 729. 

S. 68 — ^'Act of receiver." 

The sale of the property of the insolvent by the 
receiver is an act of receiver within S. OS. {Page, C.J , 
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tion of Land Act and the validiiy of the same was 
• contested by the insolvent by means of an application 
filed more than 21 days after the sale, but all the time 
the Official Receiver's report was before the Judge for 
confirmation, 

that the Judge could refuse to confirm the 
action of the Official Receiver in having sold the pro- 
perty and that the question whether he acted rightly in 
entertaining the insolvent’s application after 21 days did 
not therefore arise for decision, {/at Lal^ J.) MahO- 
MKi) Official Receiver. I.R. 1931 Lah. 669-^ 
1321.0.701= A. IB 1931 Lah. 133(1). 


S. 68 — Poiver of Court — SetUng aside sale — 

JJiscretion of Court, 

The Court w’ould not readily set aside the sale held by 
the receivei of the property of the .msolvent unless in 
the circumstances of the case the Court is satisfied that 
it would not be fair and just that the sale should stand. 
"No doubt if the fraud or collusion is proved in 
•connexion with the sale that would be a ground upon 
weich the Court would set a^ide the sale, or again 
possibly if there is mateiial inegularity in the conduct of 
the Sale. But the Court is not fettered in its discretion 
to set aside the sale in any cate in w’hich it thinks that 
the sale wa*- ntiiher a fair nor a just one. 5 Kang. 768, 
Overr.; 39 Mad. 479; 20 I. C\ 683 ; Ex parte 
James, 9 Ch. A. 609 and 36 Cal. 322 (P. C.). Rel. on. 
Where the two creditors of the insolvent are the only 
two prospective bidders, it is neither fair nor reason- 
able that the receiver should hold the sale in the absence 
of the other creditor at an earlier hour than that at 
which sales normally are held and long before the other 
creditor could reasonably lje expected to be present and 
without making enquiries to ascertain whether the other 
creditor was at that place or giving him any opportunity 
to be present when the sale took place. (Page, C.J.^ 
Miiung Ba and Das, JJ.) VkNK.AT/^CHALAN CHET- 
TiAk V. Muruoe.san Servai. 9 Rang. 231=I.R. 
1931 Rang. 156 = 131 I C. 732 = A.I,R. 1931 Rang 
122 (S. B.). 


Ss. 68 and 4 — Remedy iindei — Scope —Seizure 

of Pf'oferty hy re etver — Remedies of party aggrieved. 

Where the receiver .seizes the property, not without 
powder, alleging it to be the property of the insolvent and 
if the authority of the Insolvency Court is to be invoked 
to revi.^e that act of the receiver, this can only be done 
under S. 68. The remedy under S. 68 is not the only 
remedy open to a per.-Non aggrieved by an act of the 
receiver A stranger to insolvency proceedings may at 
his option ‘^eek hiN redress in the ordinary civil Court or 
he may apply under S. 68 Provincial Insolvent y Act 
but if he lakes the latter course he must comply with 
the terms of the section. He cannot be heard to say, in 
ordei to avoid the effect of the plain terms of the proviso 
to S 68, that he makes his application under S. 4 and 
not under that Section. Though the powers of the Court 
in deciding such an application are defined in S. 4, it 
does not mean that the ai plication itself is made under 
S. 4 and ilearly at cannot; for S. 4 contains no provision 
as to liow the CTourt is to be moved to exercise it^ pow'ens. 
(M\a Bu and Du*ikley, //•) Ma SeiN NU U 
M\UN(i Maung. 149 1.0. 43 = 6RR. 278 = A,I.B. 
1034 Rang. 97. 


■ 60 — Appeal — Refusal to convict, 

N" appeal lit s from an order refusing to convict j 
debtor f<»r .im offenc e under S. 69. (Sulaiman, A.C.) 
and /.) Jri'A Mal v, MaDAN LAL. I.R 

IMlAll 763 -133 I.C. 907 = 1931 A.L.J. 999 = A 
I E. 1932 All 4. 

— — S. ^^—ProceeJmg under — Necessary conditions 


PEOV. INSOLV. ACT (1920). S. 69. 

The gist of the offence under S. 69 is that a man 
whose property is required by law to be distributed 
among his creditors in the statutory manner is doing 
something to get his property distributed in another 
manner. All that is meaningless in the absence of an 
order of adjudication. Consequently proceedings under 
S. 69 cannot be taken after a petition for adjudication 
has been dismissed and it is know’n that the alleged 
debtor is not going to be made insolvent at all. An 
order to prosecute pa.ssed under those circumstances is 
entirely ultra vires, 37 I. C. 638. Not foil,; 24 C. W N% 
425, Ref; (Rankin, C.J. and Maker/ 1 , J,) C^aNGA- 
BISHNU SINGHA J 2 . KHAN AND KHAN & CO. 58 Cal. 
334 = I.R. 1931 Cal. 838=134 I.C. 634 = A. I.R. 
1931 Cal. 508. 

S. 69 (2.)— 'Wilfully:' 

To fulfil the requirements of the W'oid “wilfully'’ in 
S. 69 (rt) it will have to be proved that the account 
books required to be produced were in the possession or 
power of the debtor. (Maker ji and S, K . Chose, J Jf) 
Akhov Chani) Hegwani V. Emperor. 61 Cal. 
537 = 149IC. 352 = 6 R.C. 564 = 35 Cr.L.J. 937 = 
38 C.W.N. 642 = 1934 Cr C. 653 = A.I.B. 1934 Cal. 
409. 

S. 69 (a) and (b'l — Conviction under clause 

different from that charged — Legality, 

On a charge framed under S. 69 (a) the Court cannot 
convict an ajcused under S. 69 (h) as the elements of 
the offences contemplated by the tw’o clauses are not the 
same, and so there may be prejudice to the accused if 
such a procedure is adopted. {Muker/i and S, K , Chose ^ 
//) AKHOV CHANI) Begwani v, Empkror. 61 Cal. 
637 = 149 LC. 362 = 6 R.C. 564 = 36 Cr L. J. 937=38 
C.W N. 642= 1934 Cr.C. 653 =A.LR. 1934 Cal. 409. 

S 69 (a) and (C) — Conviction on presumption — 

Propriety — Concealment of property — Receipt of sums 
of money shortly after insolvency. 

Where the insolvent was proved to have received 
certain sum.s of money within seventeen days after his 
adjudication, the Court may, undei S. 1I4 of the 
Evidence Act, persume that the •‘ource of the trade 
which brought those sums into the in.soivent s hands 
coii.sisted of undisclosed assets in hi.s po.ssession at the 
time of the adjudication and a conviction based cn such 
presumption is not bad in law'. (Curgenven, J ) 

Ramachandra naidu V. Emperor. 1931 M.W.N. 
1312. 

S. 69 (c) (V^—ScoPe, 

S. 69 (c)(1) refers to debt.s incurred before the 
order of adjudication and not to debts incurred after 
that order, for the simple reason that the insolvent is 
supposed to be incapable of incurring debts during hi.s 
insolvency and is expres'.lv forbidden fiom doing so by 
S 72 (Staples ZibaI. LaxmaN. 27 N.L R. 

304 = I R. 1931 Nag. 189 = 134 I.C. 861 = A.I.R. 1932 
Nag. 17. 

-8. 69 (c) (\]:)— Concealment— Prosecution — Dis- 

c ret ion — Duty of Court. 

Before directing the prosecution of an insolvent under 
S. 69 (c) (it) of the Provincial Insolvency Act, for con- 
cealing his assets in the exercise of the Judge’s Judicial 
discretion, there should be some sort of proportion be- 
tween the value of the assets alleged to have been con- 
cealed and the indebtedness of the insolvent. In exer- 
cising the discretion, a proper sense of proportion ought 
to be exercised by the Judge in directing the presecution. 
Where the debts of the insolvent are very large, and the 
value of the assets concealed is very trifling, it is not a 
proper exercise of discretion to order a prosecution. 
(Courtney Terrell, C.J, and Dhavle, /.) JANKI DaS 
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Marwari V . Mangi Lal Bajrang Lall. 159 I.C. 
171 = 8 R.P. 248 -=16 Pat.L.T. 140 = A.I.B. 1936 
Pat. 126. 

S. 69 (c) (11') — Scope — Fraudulent gift, 

A case of gift fraudulently made by an insolvent with 
intent to diminish the sum to be divided among his 
creditors is as much liable to punishment under S. 69 
(^) (//) iis a case of charge or mortgage. The words 
“made away with” are sufficiently wide to cover cases of 
gift of immovable property. \Btshesktvar cVat/i, /.) 
Har Pkrshad z^. Darghai lal. 135 I.C. 893 = 1. 
B. 1932 Oudh 77 = 8 O.W.N. 1318 -=A.I.R. 1932 
Oudh 61. 

S. 70 — Jurisdiction — Fraudulent morti^age 

executed at Bombay — Assets held and creditors prc/udic- 
ed at VeotmaL 

The debtor carried on trade at Yeotmal and got in- 
volved. His assets were in Amraoti and Yeotmal. He ! 
executed a mortgage in favour of the petitioner at | 
Bombay with a view to defeat his creditors. The peti- j 
tioner was tried by the Insolvency Court at Yeotmal for | 
an offence under S. 69 (r; (r) of the Provincial Insol- j 
vency Act. The jurisdiction of the Court being | 
challenged, 

Held, (/) that the jurisdiction to try the offence 
should be determined under the Cr. P. Code and was 
not derived from the Insolvency Act; (/i) that as under 
S. 179 the offence could be tried either at the place 
where the act was committed or the consequence ensued, 
and as the offence consisted not merely of the execution 
of the mortgage but also of the fraudulent intent to de- 
fraud the creditors, the offence could be tried at Yeot- 
mal where the consequence ensued, viz.^ the actual 
diminution of the sum divisible among creditors at the 
place where the assets were held. {Ntyo^:^ A./,C.) 
Trikamji z>. Kmpkror 6 LB. (Nag ) 61 = 146 I.O. 
550 = 34 Cr.L.J. 1038 = 1933 Cr.C. 76 = A.I.R. 1933 
Nag. 33. 

— — Ss. 71 and 72 — Applicability — Credit obtained 
before discharge —If can be proceeded against after 
discharge. 

.S. 7l does not apply to the offence of obtaining credit 
within the meaning of S. 72. After an insolvent has 
been discharged, the Insolvency Couit cannot proceed 
against him under S. 72 even though an offence was 
committed within the meaning of that section before the 
order of discharge because in such a case the person 
from whom the insolvent has obtained credit during the 
insolvency can proceed against the insedvent in the 
ordinary course of law. {jStaples^ A.J.C.) ZiBAL z>. 
Laxman. 27 N.L.R. 304 = I.R. 1931 Nag, 189 = 
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C. 201 (1) = 69 C.L.J. 399 = A.I.R. 1934 Oal. 764 (1). 

S. 72 — IVho can appeal. 

The only person who can appeal under S. 72 is the 
debtor himelf in the case where his prosecution has 
been ordered. {Grille. A. J.Cf) PUR SiNGH MUN- 
SHi Aladad khan. 28 N.L.R. 286 = 141 1.0.360 
= I.R. 1933 Nag. 59= A.I.B. 1933 Nag. 9. 

*3. 73— Disqualification under — Applicability to 

candidates for election to municipal council. See 
Bombay District Municipal Act (1901), S. i5. 
A.I.B. 1933 Sind 416. 

S. 73 (2) {b^ — Candidate to Municipal election 

not applying for certificate under — Obtaining certificate 
subsequent to election is of no use. See BOMBAY DIS- 
TRICT Municipal act (1901), S. l5. A.I.B. 1933 
Sind 416. ^ 

8. 76. 

Absence of leave. 

Appeal. 

Granting of leave. 

Jurisdiction of High Court. 

Leave by implication. 

Person aggrieved. 

Revision. 

Second Appeal. 

Who can Appeal. 

Absence of leave. 

Ss. 75(3) and 78 — Ab fence of leave — Leave 

obtained after period of limitation — Validity. 

Where an appeal is filed without obtaining leave to 
appeal, but subsequently leave is obtained after the 
period of limitation, limitation may be reckoned up to 
date on which memorandum of appeal is presented or in 
any case, the delay in filing the appeal can be excused 
une’er S. 78. 47 M. 673 and 50 M. 8l5, Ref. (^Mya Bu 
and Dunkley . //.) RaMASWAMY 7^ POWER. 151 
I. C. 625 = 7 R.R. 103 = A.I.R. 1934 Bang. 117. 
Appeal. 

S. 75 (2) — Appeal — Competency— Appointment 

of receiver and vesting of property. 

Obiter: — An order appointing a receiver and directing 
the property of the deceased insolvent to vest in the 
receiver for purposes of realisation and distribution does 
not fall within purview’ of Sch. I and as such no appeal 
is competent under S. 75 (2) (^Abdul Rishuf J .) 
Gukbakhsh Singh 7/. amar Nath. 160 I.O. 509 
= 8 B.L. 639 = A.I.B. 1935 Lab. 818. 

Ss. 75 and 4 — Appeal— Lompetancy— Dismissal 

of application by vendee for refund of purchase money. 
Sec PROVINCIAL INSOLVENCY ACT, SS. 4 & 75 — 
Appeal— Competency. 146 I.C. 337 = 34 P.LR. 


134 I 0. 861 = A.I.B. 1932 Nag. 17. 


183= A.I.B. 1933 Lab. 628. 


Ss. 71 and 72 — Applicability — Limits. 

S. 7l of the Provincial Insolvency Act provides for the 
criminal liability of insolvent after his discharge, but 
only for the offenc es specified under S. 69 and not for 
that specified S. 72 (I ). (^Lort IVilltams and JVasim 
AhyJJ.) JORDON 7/. Firm OF Mahadeo Lal. 61 
Oal. 605 = 151 I.O. 1026 = 7 R.C. 201 (1) = 59 C.L.J. 
399 = A I R. 1934 Cal. 764 (1). 

S. 72 — Appluability to discharged insolvent, 

S. 72, Provincial Insolvency Act, does not apply to a 
discharged insolvent who had committed an offence 
during his insolvency and prior to his discharge. Orders 
under S. 72 can only be made at .some time during the 
insolvency and prior to the date of discharge. The Court 
has therefore no jurisdiction to pass an order under the 
section after the insolvent had been discharged. {Lort 
fVilliams and Nasirn AH. J Jf) JORDON v. FIRM OF 

Mahadeo Lal. 61 Oal. 606=161 I.O. 1026 = 7 B. 


Ss. 76 and 4 — Appeal — Competency — Ex parte 

order for delivery of insolvents property — Application 
to set aside framed as one for review. 

On the adjudication of a Hindu father, the receiver 
obtained an ex parte order that his debts were binding 
on the minor sons. The family property was sold and 
the purchaser obtained an ex parte order for delivery. 
Then the minors applied to set aside that order but the 
application was styled as one for review of the previous 
order. The application was dismissed and an appeal 
therefrom was also dismissed by the District Judge that 
it was not competent under O. 47, R. 7. 

Held, that the application, though purporting to be 
under O. 47. R. 1 must be deemed to be under S. I5l 
of the C P. Code, that the order for delivery passed 
without notice to the sons was void, the order dismis- 
sing the application by the minor sons was the first valid 
order which was appealable under S. 75 of the 


Q. D.— II— 183 
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Provincial Insolvency Act. 61 M.L.J. 894, Ref. {Cur- 
gmven, /.) RaMARAJA NaDAR v. CHID AM BARA 
Nadar. IE. 1933 Mad. 314 = 143 I 0. 613=37 L. 
W. 720 = 1933 M W.N. 76 = A.I.E. 1933 Mad. 346. 
— S. 76 — Appeal — Competency of — Order of Dis- 
trict Judge refusing to add more persons as debtors in 
the insolvency — Dave of Court may be implied. 

Where the petition filed by a creditor for adjudicating 
certain persons as insolvents as members of a joint 
family with some others already adjudicated was dismis- 
sed by the Distiict Judge, and the creditor appealed, on 
objection to the competency of the appeal. 

Held^ that the order was appealable under S. 4 read 
with S. 75 and Sch. I of the Act ; even assuming it was 
not, in view of S. 75, Cl. (3), tne order was appealable 
with the leave of Court which may be presumed from 
the fact of the appeal having been admitted and allow- 
ed to be proceeded with. 7 Pat. 375, Ref. (Cuba and 
M, C, Ghose, //.) OiNaJPUR TRADING AND RANKING 
Co., LTD. 7/. PROBHASH CHANDRA SeN. 142 10. 
484=I.E. 1933 Cal. 283- 66 C.L.J. 440 = A.I.E. 
1933 Cal. 151. 

S. 76 — Appeal — Competency — Rejection of — 

Application by Official Receiver to remove Receiver in 
mortgage suit and to direct him to surrender possession. 

Where a Court whieh has appointed a Receiver in a 
mortgage suit rejects an application made to it by the 
Official Receiver for removal of the Receiver in suit and 
for possession of the mortgaged properties, theie is no 
provision either in the C. P. Code or in the Provincial 
Insolvency Act, whicli confers a right of appeal against 
that order. An appeal by the Official Receiver against 
such rejection is therefore incompetent. {Guha and 
Bartley, //.) NRISINHA KUMAR SiNHA v, DeB 
ProsaNN A Mukerjee. 62 Cal. 483 =167 I.C. 140 = 
8 E.C. 85 = 39 C.W.N. 384 = A I.E. 1936 Cal. 460. 

S. lb— Appeal — Forum — Appeal against order 

of Assistant District Court. 

A first appeal from an order of an Assistant District 
Court passed in its insolvency jurisdiction, lies to the 
District Court and not to the High Court, {Myi Bu 
Dunkley, //.) AH Fwaik v. RECEIVER, Bailiff; 
District Court, Tnsein. 12Eang. 362 = 161 I.C. 
790 = 7 E.E. 118 (1) = A.LE. 1934 Rang. 166. 

S. lb— Appeal — Forum — Order of senior sub- 

Judge in insolvency. 

An appeal from an order passed by the senior sub- 
Judge in the exercise of insolvency jurisdiction lies to 
the District Judge. {Bhtde, /.) CHIRAGH Din v. 
Fateh Mohammad. 149 I.C. 24(1)=6 B.L. 661 
(1)= 34P.L.B. 176 = AI.R. 1933 Lah. 307 (1). 
S. 76 — Appeal^ Grounds. 

Guha, J, — An appeal under S. 75, Provincial Insol- 
vency Act, can lie only on grounds similar to those 
under S. 100 (1), C. P. Code. The decision of the lower 
(Courts based on findings of fact cannot be assailed 
under S. 75. {Mukerji and Guha, JJ,) RadHA 
Krishna Thakur v. Official Receiver. 69 Cal. 
1135 -IE. 1932 Cal. 611 = 139 I.C. 323 = 36 C.W.N. 
492 = 56 O.L.J. 446=A.I.E. 1932 Cal. 642. 

S. 7b— Appeal — Interference — Finding of fact. 

In absence of any substantial reason, the decision of 
die Distnci Judge on the question of fact should not be 
ni, turned. {Wort and Fazl Ah, JJ.) SheOPARTAP 
LiH 7AR1LAL 7A MURLIDHAR GANPATRAM. 6 E.P. 
480 148 1.0 601 = A.I.B. 1934 Pat. 144. 

S 7 5 — Appeal — Necessary parties — Annulment 
of mortgie^e on application of petitioning creditors — 
Appeal by nmt t 

Where a person is adjudged insolvent on the applica- 
tion of two creditors, and on failure of the Official 
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Receiver to apply for annulling a mortgage executed by 
the insolvent, the above creditors apply for the same and 
get the mortgage annulled, both creditors and the 
Official Receiver are also necessary parties to the appeal 
filed by the mortgagee, and if all of them are not im- 
pleaded, the appeal is incompetent. {Addison, /.) 
Ghulam Shakaf v . Lachhman Das. 6 R.L. 64& 
(1) = 148 I.C. 329 (1) = A I E. 1934 Lah. 36 (1). 

S. 76 — Appeal — Order that claim not maintain- 
able under .S*. 4. 

Where a Judge holds that the claim is not maintain- 
able under S. 4, the order can be appealed against under 
S. 75 read with Schedule I. {Milter and I/enderson, JJf) 
Monomohan rov Choudhury V, Bhupal Chan- 
dra ROY. 149 I.C. 677 = 6 E.C. 626 = 58 C.L.J. 118 
= A.I.R. 1934 Cal. 122 (2). 

S. 76 and Sch. I — Appeal — Order under S. 4. 

See Provincial Insolvency act, S. 4— Appeal. 

58 O.L J. 118. 

S. 75 (2) — Appeal — Order under S. 25. 

After a notice under S. 19 has been issued to the other 
parties concerned and they have appeared under S. 24, 
the only final orders that the Court can pass are either to 
adjudicate the debtor an insolvent or to dismiss the 
petition. Whete the Court refused perniission to verify 
the petition and ordeied the same *‘to be struck off 
from the register”. 

Jfdti, that the order should be deemed to be one of 
dismissal passed under S. 25 and that the same was 
appealable. {Jat Lai, J.) Ram LaBHAYa MaL DeVI 
Ditta Mal V. Chanchal Singh Jaswant Singh. 
I.E. 1931 Lah. 802 = 133 I.C. 626 = A.I.R. 1932 Lah. 
28. 

S. 75 (3) Appeal — Refusal to annul transfer. 

All orders under S. 54 are not oiders under S 4 of 
the Act. An^order refusing to annul a transfer is cover- 
ed by S. 75 (a) and is appealable only with the leave of 
the Court. {Jai Lai, J.) Tara ChanI) r-. BaLKI- 
SHAN. 141 I.C. 36=I.E. 1933 Lah. 53=33 P.LE 
971 = A.T E. 1933 Lah. 242. 

S. 75 — Appeal — Refusal to fratne issue. 

No appeal lies from an order refusing to fiame 
specific issues as required by the insolvent. {Bhide, J.) 
Balmukand V. Kalvan Das. 162 I.C 222 = 7 R L. 
266 = 35 P.LE. 165=A.I.R. 1934 Lah 194 (1). 

S. 76 — Appeal — Refusal to review. Ste C, P. 

CODE, O. 47, R. 7. A.I R. 1935 Pat. 177. 

— — S. 76 — .Appeal — Right of creditor — Order on ap- 
plication under S. 53 by reccii'tr. 

The creditors have locus standi to maintain an appeal 
against an order refusing to annul mortgage by insolvent 
on an application by the receiver. In such a case the 
burden lies on the creditors to prove that the transac- 
tion in question w’as not made in good faith or for valu- 
able consideration. {Bhtde, J.) BarKAT Rai v, 
JEWAN Mal. 164 I.C. 708 = 7 R.L. 601 = A.I.R. 
1934 Lah. 968(1). 

76 Appeal — Right of creditor — Order on ap- 
plication under Ss. 53 and 54. 

Where the Insolvency Court refuses to set aside a 
transfer under Ss. 53 and 54, leave to appeal should not 
be given to a creditor unless either the District Judge or 
the High Court is satisfied that the Receiver has been 
requested and has refused to appeal. {Addison, J.) 
PURAN Chand V, Ram Chandar Gupta. IR. 
1931 Lah. 637=132 I.C. 639=33 P.L.E. 66=A.I.R. 
1931 Lah. 661. 

S. 76 — Appeal — Right of creditor — Order on 

application under S, 54 by Official Receiver, 

A creditor has a right of appeal from an order passed 
on an application by the Official Receiver under S, 54' 
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(4). 47 All. 849, Foil. (^Dalip Stnfrk, /.) RADHE 
Kishan Tirath Ram v. Fateh Mahomed. 147 I. 

0 262 = 6 R.L. 378 = 35 P.L.R. 171=A.I.R. 1933 
Lah. 856. 

S. lb— Appeal -‘Right of creditor— Refusal to 
prosecute insolvent, 

A creditor whose application for prosecuting an insol- 
vent for an offence under S. 69 was rejected cannot file 
an appeal against the order as he is not a person 
aggrieved by it. (Grille, A. J. C.) PUR SiNGH v. 
Munshi Aladadkhan. 28 N.IiR. 286 = 141 1.0. 
360 = I.R 1933 Nag. 59=A.IR 1933 Nag. 9. 
Granting of leave. 

-S. 76 — Granting of leaTe — Admission of appeal 

ivhether amounts to. 

The mere fact that an appeal has been admitted by a 
Motion Bench does not necessarily imply that leave for 
the purpose of the appeal was granted. It is however 
open to the Court hearing the appeal to grant such 
leave. lOl l.C. 257 and 7 Pat. 395, Rel. on. (Bhtde, J.) 
Ghauns z/. Ganga Ram. IR. 1931 Lah. 659 = 132 
l.C 223. 

Jurisdiction of High Court. 

■■ ““S. lb -'Jurisdiction of High Court — Nature of 
— Interference in second appeal Toh 'n only revision lies 
— Irregularity, 

The jurisdiction conferred by S, 75 is one and indivi- 
sible. The tribunal in both case^ of appeal and revision 
is the * High Court’’. Its powers are different in the 
two cases revisional oi appellate) but its jurisdic- 
tion is one. The manner in >^hkh the jurisdiction is 
invoked is a matter of procedure, and the fact that the 
application is labelled an appeal instead of a revision 
would at the most be an irregularity, which if does not j 
affect the merits, or result in prejudice or injustice, is 
curable Where, therefore, the High Court entertained 
a second appeal when only a revision lay and interfered 
on grounds on which it could interfere in revision, it is a 
mere irregularity in procedure w'hich is curable. (Vivian 
Bose, A.J.C ) VithaI. BaLAJI KaSAR V, CHUNNII.AL. 
31 N.LR. 212 = 157 I C. 242 = 8 R.N. 37=AI.R. 
1936 Nag. 33. 
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Official Receiver of the insolvent's estate and subsequent- 
ly, it was found, that he had collusively withdrawn his 
petition and allowed it to be dismissed by the Court, and 
another creditor of the same insolvent who applied to 
have the order of dismissal reviewed and to have him- 
self added as a party in that petition but was not made 
a party to the proceedings under S. 68 of the Provincial 
Insolvency Act, appealed bona fide against the order of 
dismissal. 

Held, that though the creditor appealing was not a 
party to the proceedings, still having regard to the fact 
that he was aggrieved by the orders appealed against, he 
w’ould come v^ithin the terms of S. 75 and would be enti- 
tled to prefer the appeal. 56 Cal. 667 (F.B.); 49 Mad. 
794 ; 50 M.L.J. 602, Kef. to. (Madhavan Natr and 
\ Jackson, JJ,^ PULLI GOUNDAN r/. KUMAR ASWaMI 
I Goundan. 65®[ad. 313= 136 l.C. 742 = I.R. 1932 
Mad. 214 = 1932 M.W.N. 652-34 L.W. 684==A.I.R. 
1932 Mad. 162=61 M.L.J. 714. 

S. 76 — ''‘Person aggntveJ" — Inwlvent. 

An insolvent whose estate has vested in the Official 
Receiver is not entitled to appeal as a person aggrieved 
against the order of the Distiict Judge passed in insol- 
vency. 41 A. 243 and 49 Mad. 46l (F.B.), Rel. on. 
(Beasley, C.J. and King, J,) VENK ATARAMANAYYA 
2/. BanGARAYYA. 164 LC. 96 = 7 R M. 412 (1) = 40 
L.W. 864 = AI.R. 1935 Mad. 107 (1) = 67 M.L.J. 942. 

S. 75 — “Person aggrieved’^ — Insolvent —Sale by 

receiver — Objection by insolvent — Rejection by Judge — 
Appeal by insovent — Maintainability. See PROVINCIAL 

Insolvency act, Ss. 68 and 75. 67 M.L J. 942. 

S. 75 — "Person aggrieved" — Meaning — New 

lease — Prior lessee if can appeal. 

The expression “aggrieved person" means a person 
wdio has got a legal grievance, that is, a person who is 
I wrongfully deprived of anything to which he is legally 
I entitled and not merely a person who has suffered some 
sort of disappointment. Where the Judge of the Insol- 
vency Court granted a lease of a hotel to the highest 
! bidder at an auction and the prior les>ee of a hotel ap- 
pealed against the order granting the lea'^e. 

Held, that the appellant was not an ‘aggrieved person* 


Leave by implication. 

S. 76(3; — Leave by implication — Admission of 

appeal. 

Where an appeal only lies under the provisions of 
S. 75 (3; the leave of either the District Judge oi the 
High Court is necessaiy. But if such appeal has been | 
admitted to hearing by the High Court it should be con 


within the meaning of S. 75 and that the appeal was 
! incompetent. (Bhide, J.) RAM Da.S v. ROGERS. I. 

I R. 1931 Lah. 772=133 l.C. 436 = 32 P L.R. 438 = A. 
i LR. 1931 Lah. 686 (1) 

S. 15—' ‘ Person aggrt eved ’ ’ — Requtst tes . 

Under S. 75 of the Provincial Insolvency Act which 
gives a right of appeal to any person aggrieved by the 


sidered that the necessary leave has been granted. A. I decision come to by the Insolvency Court, the person 


I.R. 1928 Pat. 338, Foil. (Currie, /.) LOKJND CHAND I aggrieved must have an independent right to the relief 
Parma nand z/. Mahomed akram Khan. 6 1 R. 1 sought for. (Bhide^j.) Murad z/. Official Recei- 


fLah.) 107=1451.0. 474 = 34 P. L.R. 827=A.I.R. | ver, Sargodha. 160 10. 794 = 8 R.L. 606 = 37 
1933 Lah. 642 (2). ’ P-L R. 617= A.I.R. 1936 Lah. 962. 


Person aggrieved. | s. 76 (Z^— "Person aggrieved''— Sons of insolvent 

— — — S. 76 — "Person aggrieved" — Alleged creditor. — Vesting of property in receiver. 

A person who has been allowed to intervene in the The expression “aggrieved person’ means a person, who 
insolvency proceedings as a creditor, whose application got a legal grievance, / e^ a person who is wrongfully 
to include some more persons as debtors in the insolvency deprived of anything to which he is legally entitled and 
had been dismissed, is a “person^ aggrieved” within the not merely a person who has suffered some sort of 
meaning of the Act, though his debt had not been disappointment. Where the properties of the deceased 
proved at the time he was allowed to intervene. 53 Cal. insolvent are ordered to vest in a receiver who is appoint- 
866, Ref. (Guha and M,C, Ghose,Jjf) DINAJPUR ed for purposes of realization and distribution, the sons 

Trading and Banking Co., Ltd. v . Probash or legal representatives of the insolvent cannot be regarded 
Chandra Sen. 142 I.O. 484=I.R. 1933 Cal. 283= “persons aggrieved” so far as that order is concerned, 
66 C.L.J. 440 = A.IR. 1933 Cal. 161. and as such no appeal lies under S. 75 (3) without the 

S. 76 fl) — "Person aggrieved!' — Creditor not a j leave of District Court or of the High Court. The only 

party to the proceedings applying under S. 68. injury suffered by the sons by the order of the Disdrict 

Where a creditor of an insolvent filed a petition to set Judge is that stigma would attach to them by the pro- 
aside the sale of some of the insolvent’s properties by the perty of their father being handed over to a receiver. 
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PROV. INSOLV. ACT a920), S. 76. 

This fact however does not make them an aggrieved 
party. A.I.R. 1931 Lah. 586, Appl. ^Abdul Rashid^ 
j.) Gurbakhsh Singh v. amak Nath. 160 1.0. 
509 = 8 RL. 639 = A LB. 1936 Lah. 818. 

Revision. 

— — Ss. 75 and ^—Revision — Competency — Remedy 
by way of appeal open — Order for sale of insolvent's inter- 
est — Application by purchaser to consider gueition of title 
— Issues framed. 

Daring the course of insolvency proceedings the recei- 
ver reported that certain properties had been fictitiously 
alienated by the insolvent and requested the Court to go 
into the question under S. 4 and restore possession of the 
properties to him. The ("ourt did not go into the ques- 
tion, but purporting to act under sub S. (3), S. 4, ordered 
that the saleable interests of the insolvent in the proper- 
ties be sold. The pioperties w'ere accordingly auctioned. 
Subsequently the auction purchasers applied to the Court 
for the question of title being inquired into and posses- 
sion restored to them. A preliminary objection that the 
Court had already decided and that it would not inquire 
into the matter under S. 4 was overruled and issues on 
merits were framed. 

Held^ that no petition for revision was competent as 
an appeal by leave of the Court was competent under 
S. 75. {Bhtde, J.) Milawa Ram v. Kesar Das. 6 
I.R. (Lali.)24:7(l) = U6 I.O. 645(1) = A.I.R 1933 
Lah. 611 (2). 

— "S. 75 — Revision — Decision by District Judge on 
appeal. 

It cannot be held that the High Court has no power to 
interfere in revision wdth a decision of the District Judge 
in appeal. But the High (>ourt should be very reluctant 
to interfere in revision unless the order is pei verse or 
palpably wrong {Thomas, /.) BaIJ NaTH i/. GaJA 
DHAR Prasad. 11 Luck. 61 = 164 I.C. 908 = 7 R.O. l 
521 = 1935 O. W.N. 374 = A.I.R. 1936 Oudh 406. 

— — S. 75, Proviso 1 — Revision — Decision as to 
genuineness or bona fide of a transaction. 

The question whether a particular transaction is 
genuine or bona fidt, or whether it is fictitious or not 
made in good faith is a mere question of fact and not 
of law. The decision on such a question is not open to 
revision. {Agha Haidar, /,) JiWAN Ram v. The 
OFFICIAL Receiver, Ambala. 159 I C. 866 = 8 R. 
L. 440 = 37 P.L.B. 224 = A.I R 1936 Lah. 708. 

S. 75 (1) — Revision — Error of law as to burden 

of proof. 

Where in a proceeding under S. 53 of the Act the 
lower Court proceeds on a mistaken view of the law as 
regards the onus of proof the High Court can interfere 
in revision under S. 75 (1). {Anantaknshna Aiyar, J ) 

Subramania Chettiartl Official receiver of 
Madura. 1932 M.W.N. 69. 

— S. 1^— 'Revision — Diterference — Question of law. 

Tlie powders of the High Court under S. 75 are wider 
than those given under S. Il5, C.P. Code, and the High 
Couit can interfere in levision if the order is not accord- 
ing to law ( Bose, A J.C) RaDHAVALLABH v. 
AWACHir. 28 Nag.LR. 295 = 141 I.O. 48 = I,R. 
1933 Nag. 21 = A.I.R. 1933 Nag. 39. 

Second Appeal. 

~ ’S- 76, Proviso 2— Second appeal —Annulment 

of Mdunlaiy. See PROVINCIAL INSOLVENCY ACT, 

^sjvND 75- Appeal. 54 Mad 989 = 61 M.L.J. 820. 

~“S. 75 (1), Proviso 2 — Second appeal — Compe- 
tency IX. ivion as to existence of debt of petitioning 
creditor. See PROVINCIAL INSOLVENCY ACT, SS. 4 
75^ Appeal. 36 Bom L.R. 1236= A.I.R. 1936 
Bom, 80. 


PROV. INSOLV. ACT (1920), S. 76. 

S. 76 — Second appeal — Competency — Decision of 

question determinable under S. 28, 

When S 28 authorizes the determination of the ques- 
tion raised the matter cannot fall under S. 4 and so no 
second appeal can be entertained. (Vivian Bose, A. J. 
C.) VlTHAL Balaji Kasar V. Chunnilal. 31 N. 
L.R. 212 = 157 I.O. 242 = 8 B.N. 37=A.I.R. 1936 
Nag 33. 

S. 76 — Second appeal — Competency —Irregula- 
rity in addition of parties — Revision. 

An insolvent who had been granted a conditional dis- 
charge appealed to the District Judge but the impleaded 
only the creditors and not the Official Receiver. An 
objection on the ground of non-joinder was taken but 
the Court while modifying the order held that the non- 
joinder w’as a mere irregularity. Against the appellate 
order both the creditor and Insolvent preferred appeals. 

Held, that the order under appeal was not covered by 
S. 4 and that no second appeal lay. 

Hel i, further, though the Official Receiver was a 
necc'.sary party to the appeal, the High Court was not 
bound to interfere in revision when the Official Receiver 
himself had not moved in the matter. (Jai Lai, J ) 
Go PAL Das V. Official Receiver I.R 1931 Lah. 
622=132 I.O. 526 = A.I.R. 1931 Lah. 647. 

-S. 75 — Second appeal — Competency — Lower 

Court entertaining in competent appeal. 

1 If a District Judge entertains an appeal which does 
not lie to his Court, a second appeal lies against his 
decision. The appealability from such decision does not 
I depend on the view taken by the lower appellate Court 
! with regard to the competency of appeal before it. A. 
I.R. 1930 Pat. 280 and A.I.R. 1931 Mad. 471, Ref.; 
23 Mad. 517, Dist. (Walsh, J) NACHIMUTHU 
Chetty V. Ramakkat.. 147 1 0. 494 = 6 B M. 351 = 
A.I.R. 1933 Mad. 476. 

S 76 — Second appeal — Competency — Order of 

adjudication. 

An order of the District Court dismissing an appeal 
! against an order of the Court of first instance exercising 
I insolvency jurisdiction and adjudging a person as insol- 
' vent is final and no second appeal lies. (Abdul Qadir, 
J ) Allah diva v. Kunj Bihari. I.R. 1932 Lah. 
645(1). 

S. 75 — Second appeal — Competency— Order of 

adjudication under S. 27 on appeal by District Court. 

No second appeal lies against an order of adjudication 
passed under S. 27 by the Distiirt C’ourt on appeal from 
an order of the Assistant District Court dismissing the 
petition under S. 25. It cannot be contended that be- 
cause the petition of the creditor was based upon an act 
of insolvency involving a fraudulent preference the order 
of the Assistant District Court must be held to be an 
order under S, 4 of the Act, as well as under S. 25. 
When an order is made under some other section of the 
Act, and can law’fully be made under that section, then 
S. 4 will have no application to that particular order. 
(Dunkley. J.) MaUNG PO SaI v. HANK of CHETTI- 
nad, LTD. 13 Rang. 717 = 160 I.C. 109=8R.B. 
340= A.I.R. 1936 Bang. 26. 

— — Ss 75 4 and 53 — Second appeal — Competency — 
Order on — Application to set aside ficticious mortgage. 

The Official Receiver filed an application for setting 
aside a mortgage effected by the insolvent on the ground 
that the transaction was fictitious and intended to de- 
fraud creditors. The application was dismissed and 
appeal therefrom to the District Judge was also dismiss- 
ed. 

Held, that S. 53 was clearly applicable to the case and 
not S. 4 and that no second appeal lay under S. 75. 
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PROV. INSOLV. ACT (1920), S. 76. | 

{Bhide, /,) CHET RAM KAMRACHH PAL v. ATMA 
Ram. 6 1.R. (Lah.) 231 (2) - 146 I.O. 490 = 34 P.L. 

B. 960=A.I.E. 1933 Lah. 634. 

~ — Ss. 75, 53 and 64 — Second appeal — Competency 
— Order on application under Ss. 53, 54. 

In respect of an application under Ss. 53 and 54 of 
the Provincial Insolvency Act to set aside an alienation 
as fraudulent, no second appeal lies. 61 M. L. J. 820, 
Foil. (^Burn. /.) RaMASAMI NAYAKAR v. VeNKATA- 
sami Naicker. 6 I.R. (Mad.) 144 = 146 I.O. 876= 
38 L.W. 494=A.I.R. 1933 Mad. 653 = 66M.L.J. 298. 

S. 75 — Second app<?al — Competency — Order 

appointing interim receiver — Interference in second 
appeal. See PROVINCIAL INSOLVENCY ACT, S. 4 — 
Appeai.. 34 Bom.L.R. 382=A.I.R. 1932 Bom 228. 
S. 75 (1), proviso ^—Second apptal— Compet- 
ency — Order avot ling voluntary transfer. 

An order avoiding a voluntary tiansfer is authorised 
by S. 53. So a second appeal does not lie from such a 
decision to the High Court. 52 M. 337; A.I.R 1930 Nag. 
272, Foil ; 2 Luf'k. 65l and 45 M. 434, Dist , 5l A. 550 
(F.ll.), Ref. (Micnatr, /. C\, Jackson and Suhhedar^ 
A./.Cs.) RAMCHANDRA V. RAMCHANDRA. 27 N L R. 
179 = 1 R 1931 Nag. 175 = 1341.0. 687 = A.IR. 1931 
Nag. 153 (F.B.). 

S 75 (1), Proviso appeal— Competency 

— Refusal by District Court to restore appeal dismissed 
for default. 

An order by the District Court refusing to restore an 
appeal to it dismissed for default is I'overed by (he pro- 
viso to S. 75 (1), and an appeal lies theiefrom to the 
High Court, {Daltp Stngk^ /,) GaNGA Ram 7j. OF- 
FICIAL Receiver, Delhi. I R. 1932 Lah 210 = 136 
I.O. 258 = 33 P.L.R. 5 = A.I.R. 1932 Lah. 248. 

S. 76 — Second appeal — Decision not involving 

question of title 

A second appeal lies to the High Court under S, 75 
of the Provincial Insolvency Act, only ^^hen the 
Insolvency Court decides any of the matteis referred to 
in S. 4 of the Act; but in a case in which no question of 
title or priority arises, there is no second appeal, {Abdul 
Rav/iid,/.) GhULAM RASUL f'. KlDAR NaTH. 6 

R. L. 860=150 I.O. 305=36 P.L.R. 6=A.I.R. 1934 
Lah. 807 (1). 

S. 75, Proviso 2 — Second appeal — Decision 

under S. 53. 

The decision made under S. 53 of the Provincial In- 
solvency Act cannot be tieated as one under S. 4; conse- 
quently it is not open to second appeal. {Agha flaidar 
y.) jiWAN Ram 7^ The Official Receiver, 
Ambala 159 I.O. 866 = 8 R L. 440 = 37 P.LR. 224 
= A.I.R. 1935 Lah. 708. 

S. 75 (1) — Second appeal — District Judge pur- 
porting to decide under S. 4. 

When the District Judge relies on S. 4 and purports 
to decide a case unrler it, a second appeal lies under 

S. 75 (1). {Pollock, A. J. C.) J. N. MUNDARAt/. 
Nemsi Rajpal & CO. 31 N.L.R. 36 (Supp.) = 161 1. 
0.981 = 8 R.N. 254 = A.I.R. 1936 Nag. 246, 

S. 75— Second appeal — Order on appeal by Dis- 
trict Judge See PROVINCIAL INSOLVENCY ACT, SS. 4 
AND 75. A.I.R. 1936 Mad. 432. 

S. 76 (1) — Second appeal — Revision. 

An order passed by a District Court on appeal from 
a Subordinate Court under S. 75 (1) is not open to 
appeal but can be the subject of revision. {Bisheshwar 
Nath, y.) HAR PERSHAD v. DaRGAHI LaL. 136 I. 

C. 893 = I.R. 1932 Oudh 77 = 8 O.W.N. 1318 = A.I.R. 
1932 Oudh 61. 


PROV. INSOLV. AOT (1920), S. 78. 

— -S. 75 - Second appeal — Revision— Affirmance on 

appeal of order setting aside mortgage. 

Where the Insolvency Court under S. 54 of the Act 
set aside a mortgage and the order was maintained by 
the District Judge in appeal, 

Held, that a second appeal did not lie and th;^t a 
revision only lay under the first proviso to S. 75. 
{Addison, J.) Dina Nath v . Labhu Kam. I.R 1932 
Lah 288 = 1371.0.56 = 33 P.L.R. 266 = A.I.R, 1932 
Lah. 321 

S. 76 — Second appeal — Revision — Refusal of 

absol ute d t scharge. 

An order of the District Judge refusing to grant an 
absolute di^'Charge to an insolvent cannot form the sub- 
ject of second appeal. It can however be the subject of 
revision. I ) COKAL SiNGH v. LALA KRISHAN 

Lal 150 I C. ^ - 8 R.L. 820 (1) = 35 P.L.R. 114 = 
A.I R. 1934 Lah. 198 

Who can appeal. 

S. 75 — Who can appeal under. 

S. 75 gives a light of appeal against oiders made in 
the exercise of insolvency jurisdiction by Courts sub- 
ordinate to a Distiict Court not only to a person 'aggriev- 
ed by the decision but also to any ci editor. {Btshesh- 
7var Nath, J.) HaR PERSHAD 7' DARGAHI LAL. 135 
I.C. 893 = I R. 1932 Oudh 77-8 O.W.N. 1318 = A.I. 
R. 1932 Oudh 61. 

S. 76 — Scope — If mandatory — Costs — Discre- 
tion. 

The provisions of S. 76 are not rnandatoty. There is 
no prohibition to a Court exercising its discretion in the 
matter of co‘‘ts and in the exercise of that discretion, 
applying the provisions of S. 35-A, (J. P. Code, to such 
cases as it deems fit for that application. A. I. R. 1930 
Rang 166, Dist. {Grille, J. 6’.)) BaiJNATH v. 
MOTi LAL. 31 N.L.R 365 = 8 R.N. 82 = 168 I.C. 394 
= A.I.R. 1935 Nag. 207. 

S. 78 — Applicability— Creditor’s petition — Excu- 
sing delay — Applicability of Limitation Act, S. 5. See 
Provincial Insolvency act, S. 9— Creditor’s 
Petition. 55 Mad. 766 - 63 M.L. J. 162. 

S. 78 — Applicability — Decree-holder inudvent. 

'J'he section has no application to a case in which the 
decree-holder and not the judgment-debtor is the insol- 
vent. Where all that happen* led was that a petition was 
fried by a cerditor and the Official Reciver was appoint- 
ed as interim receiver, but before the stage of adjudi- 
cation was leached, the insolvency petition was with- 
drawn, it cannot have any effect in extending the time 
within which the execution petition should be filed. 
1929 M. W. N. 369, Appr. {Curgenven, J.') MUTHAYA 
Chettiar V. Periatambi Tkvan. 136 I.O. 316=1. 
R 1932Mad. 75=1931 M.W.N. 1014= A.LR. 1931 
Mad. 784. 

S. 75 — Applicability — Petition for adjudication. 

The provisions of S. 5 of the Limitation Act cannot 
be applied to the amendment of an insolvency petition 
by the addition of a creditor partner after the expiration 
of three months from the act of insolvency, because an 
insolvency petition is not an “application" within the 
meaning of S. 78 of the Act. {Cornish, J) VaiTHI- 
NATHA AIYAR V. VaITHINATHA AIYAR. 135 I.C. 
613=34 L.W. 799 = IR. 1932 Mad. 181=1932 M.W. 
N. 164 = A.I.R 1932 Mad. 112 = 61 M.L.J. 644. 

■‘8- 78 — Procedure — Suit to recover debt after 
limitation and before annulment of adjudication. 

Limitation for proving debts ceases to run during in- 
solvency proceedings. Where therefore a creditor sues 
after ordinary period of limitation is over but before 
annulment of adjudication order, the proper course is 



2923 


2924 


THE QUINQUENNIAL DIGEST, 1931—1935 


PBOV. mSOLV. ACT (1920), IS. 78. j PEOV- S. C. 0. ACT (1887), S. 16. 


not to dismiss the suit but to permit him to withdraw 
suit with liberty to sue again after annulment of adjudi- 
cation. (^BaguUy, /.) BaNDEALLY JaFFER v, PEER 
Mahomed 6 I.E. (Rang.) 72 =* 146 1 0. 124 = A.I R. 
1933 Rang. 75. 

S. 78 (2) — Applicability — Decree holder s debt 

not included in the schedule — Deduction — Duration of 
insolvency. 

Where a creditor had done all that was necessary to 
prove his debt it must be assumed in the absence of a 
decision by the Receiver refusing to admit the debt that 
the debt was proved though the Official Receiver by 
inadvertence omitted to mention the debt in the sche- 
dule. So the decree- holder is for the purposes of execu- 
tion against the judgment-debtor entitled to deduct the 
time between the date of the adjudication order passed 
against the judgment debtor and the annulment thereof. 
{Jai Laf /.) RaLI RAM v, SaNT RAM GaNPAT RaI. 
I R. 1933 Lah. 229 = 142 I.C. 644 = A.I.R. 1933 Lah. 
101 . 

— — S. 78 (2) — Applicability — Essentials. 

In order to claim for purposes of limitation an exemp- 
tion of the period between the order of adjudication and 
the order of annulmtmt the creditor must show that the 
Insolvency Judge either passed a formal order under S. 
33 or that there were proceedings which by necessary im- 
plication were tantamount to such an order. {Tek 
Chand and Agha Haidar^ JJ.) WaLAITI RAM v. 
PAKTAP Singh. I.R. 1932 Lah. 66=136 I.O. 194 = 
32 P.L.R. 906 = AJ.R. 1932 Lah. 173. 


S. 78 (2) Proof of debt — What 

amounts to. 

The proof of debts referred to in the proviso to S. 78 
refers to proof under S. 33-A mere statement of a debt 
due on a bond (as distinct from one due on decree ob- 
tained after adjudication) under S. 13 (</) in an insol- 
vency petition, even though not denied by a creditor, will 
not amount to proof under the Act. Whether the method 
of proving a debt allowed by S. 49 is followed or not, 
there must be some proof of a debt after the order of 
adjudication, as required by S. 33. {^Staples, A, J. C.) 
MaNNASAO KALESAR BANI V, RAMBHAROSA JUIAR. 

31 NLB. 101 = 153 1.0.533 = 7 R.N. 142=A.LR. 
1934 Nag. 282. 

S. 78 (2), Proviso — Proof of debt — What 

amounts to, 

A person who has lodged a proof and fulfilled all the 
requirements of S. 49 has “proved" his debt within the 
meaning of the proviso to S. 78 (2). {Beasley, C . Jf) 
Lakshmi Bai z/. RukmaJI Rao. 57 Mad. 767 = 40 
L W. 199 = 161 I.O. 284 = 7 R.M. 120= 1934 M.W.N. 
934 = A.I.R. 1984 Mad. 465 = 67 M L.J. 46. 

S 79 —Allahabad High Court Rules, Chapter 

XIX. R. 21— Adjudication of Hindu joint family firm 
— Effect of. 

The effect of the adjudication of a firm carried on by 
a joint Hindu family as an insolvent, is to make all the 
members of the family insolvents. {Sulaiman, C. J, and 
Bennct, J.) BhAGWAN DaS z/. LaKSHMI CHAND. 156 

I.C. 661 = 7 R.A. 970 = 1935 A.L.J. 673 = 1936 A.W. 
R. 672= A.I.R. 1935 All. 643. 


— — S* 78 (2) — Construction — ^'Annulled under this 
Act** — Order of adjudication discharged on appeal — 
Dedu( tion — Permissibility, 

The defendant was adjudicated insolvent on 17-12 
1926. The adjudication was set aside by the High 
Couit on 29-10-1928 and the case remanded to the lower 
Court and the application for adjudication was eventual- 
ly dismissed on 30-7-1930. In a suit subsequently 
brought by the creditor to recover the amounts due to 
him. 

Held, that the words ‘‘annulled under this Act" in 
S. 78 (2) were not limited to annulment under the chapter 
“Annulment of adjudication” beginning from S. 35; they 
included the case where the order of adjudication was 
discharged by the Court of appeal, that the period be- 
tween the adjudication and the final dismissal of applica- 
tion should be omitted in computing the period of 
limitation for the suit and tnat the suit was in time. 7 
Exch. 263, Rel. on. {Tek Chand and Monroe, J/.) 
amar Singh v. Imperial Bank of India, Jallun- 
DAR. 14 Lah. 426 =6 I R. (Lah.) 261 = 146 I.O. 686 
= 34 P.L.R. 812 = A.I R. 1933 Lah. 953. 

3. 78 (2)— Effect on S. 48, C. P. Code. See C. 

P. CODE, S. 48— SCOPE. 134 1 0 878 = 8 O.W.N. 
118G. 

*3. 78 (2) — Execution of decree — Subsequent ad- 

judication and annul mjnt-^Fresh application to execute 
— Deduction of period. 

The decree holder applied for execution on 20th Feb- 
lu.uy, 1922. Tlie judgment debtor applied for being 
declared an insolvent on 3rd July, 1922, He was 
adjudged bankrupt but this order was annulled on 7th 
December, 1927 The later application for execution was 
made on 5th Apiil, 1930. 

Held, that the decree holder was entitled to the exclu- 
sion of the peiiod between 20ch February, 1922 and 7th 
December, 1927 and the application for execution was 
within time. {Sen, /.) KundanLaLz/. Bishambhar 
Nath. I R. 1931 All. 364 = 231 I.O. 252. 


-S. 79 — Allahabad Rules, R, 34. 

.Amendment of R. 34 regarding advertisement sug- 
gested. {Mukerit and Rachhpal Singh, JJ.) KUNDAN 
Lal zl Nathu. 65 AIL 636 =6 I.R. (All.) 329 = 146 
i LC. 766=1933 A.L.J. 1340 -A.I.R. 1933 All 600. 

PROVINCIAL SMALL CAUSE COURTS ACT 

(IX OF 1887), S. 8 -Additional Judge— Power to file 
' complaint regarding obstruction to warrant of Court, 
The accused were prosecuted at the instance of an 
I Additional Judge of the Small Cause Court for obstruct- 
I ing a bailiff while executing a warrant of attachment. 

' It appeared that the warrant had been issued by a Judge 
' of the Small Cause Court and that he had .sent the pro- 
ceedings to the Additional Judge after ordering notice. 

Held, that the additional Judge had the power to file 
the complaint. {Addison and Coldstream, J J f) Ghu- 
! lam Mahomed v. Emperor.) ISLali 16 = IR. 1931 
I Lah. 682 = 33 P.L.R. 401 = 132 I.C. 842=32 Cr.L.J. 

I 964 = 1931 Cr.C. 770 = A.I R. 1931 Lah. 630. 

j S. 16 — Cognizability — Suit for damages for use 

I and occupation, 

\ A suit for damages for use and occupation of premises 
is a suit cognizable by a Small CaubC Court. {Addison, 

■ /.) Kidar Nath v. Dungar Mat. & Sons. I.R. 
i 1931 Lah. 913 = 1341.0. 289 = 32 P.L.R. 361 = A.I. 

I R. 1931 Lah. 501. 

I S. 16, Sch. II Arts 4 and 8— Cognizability — 

I Suit for ground rent in Town, 

' A suit for the ground rent of a site, situated in a town, 
j which is neither revenue-paying nor agricultural land, 
I is not excepted from the jurisdiction of the Small Cause 
Court. Even in the absence of any contract, the Small 
Cause Court has jurisdiction to award damages for use 
and occupation of such lands. l5 Cal. 174, Dist.; 22 
Mad. 149 and A.I.R. 1925 Lah. 196, Ref. {Niyogi, A. 
J.C,) Laxminarayan V. niyamat Masjid. 147 
1.0. 839 (1) = 6 R.N. 149= A.I R. 1933 Nag. 882. 

—8. 16 — Cognizability — Suit for price of — Share 

in ornaments. 
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A suit to recover the price of the plaintiff’s share of 
certain ornaments is triable by the Court of Small 
Causes. (^Courtney-Terreil^ C, /. anc^ Fazl Alt^ /.) 
JADUNI PANDE V. Sheonandan Pande. 11 Pat. 
690 = 1411.0. 130- I.B. 1933 Pat. 46-14 Pat.L.T. 
269-A.I.B. 1933 Pat. 31. 

— S. 16 — Jurisdiction — Nature of suit — Test, 

The nature of the suit is to be determined according 
to the claim made by the plaintiff and not by the contest 
of the defendant. The latter procedure would give rise 
to the greatest confusion and eliminate from the juris- 
diction of the Court of Small Causes many cases which 
would fall within that jurisdiction. {Grille^ A./,C,) 
Radhakisan BANIA V. Motilal Bania. 147 1.0. 
1103-6 BN. 168-29 N.L.B. 115-A.I.B. 1933 
Nag. 82. 

— ■ ■ S. 16 (2) — Small cause nature — Suit for decla- 
ration and refund of profession tax. 

The mere addition of an idle prayer for declaration of 
the invalidity of the assessment as auxiliary to a suit 
for refund of profession-tax does not make the suit any 
the less a suit of a small cause nature, if the claim for 
money can proceed without the prayer for declaration. 
30 M. 101 (F.B.), Foil. (Fameuim, /.) UNION BOARD 
Devakotpah 7 j . Manikkavachagan Chetti. 1931 
M.W.N. 1107. 

S. 16 (2) — Small Cause nature —Suit for decla- 
ration and refund of profession-tax. 

A party who sues for money has usually to establish, 
or to clear away something, and his money decree does 
not become a ‘declaratory decree’ because the judgment 
in his favour is prefaced by some sort of declaration. So 
a suit for the refund of profession-tax amounting to 
Ks. 125 is of a small cause nature from which no second 
appeal is competent, even though the plaintiff may have 
prayed as well for a declaration of the invalidity of the 
levy. 39 Mad. 219 and 23 M.L.J. 5l7, Ref. {Jackson., 
/.) Raman Chettv v . Taluk Board, Sivaganga. 
I.B. 1932 Mad. 751-139 I.O. 620-1932 M.W.N. 
142-36 L.W.70-A.I.B. 1932 Mad. 226. 

— — — S. 16 — Applicability — Small cauve suit transfer^ 
red to sub- Judge's Court under S. 24, C. P. Code — 
Existence of a Small Cause Court not shotun — Jurisdic- 
tion of sub- Judge. 

Where a suit filed in the Small Causes Court at 
Gorakhpur was transferied by the District Judge to the 
Court of the Subordinate Judge under S. 24, C. P. 
Code, it was contended by the applicant in revision that 
under S. 16 of the Provincial Small Cause Courts Act, 
the trial by the Subordinate Judge was illegal because 
there was a Court of Small Causes at Gorakhpur at the 
time, by which the suit was triable. 

//eldt that though it was a fact that Gorakhpur was 
one of the places wheie a Small Cause Court Judge was 
usually posted, it did not follow that there was an officer 
with these powers posted on the date of transfer and it 
was necessary for the applicant to show this from a 
reference to not only civil lists but also Gazettes. 
{Bennet, /.) VlDYARTHI v. RAM PEARY LaL. 167 

I. C. 122-8 B. A. 104 = 1935 A.W.B. 433 = 1936 A.L. 

J. 611 -A.IB. 1935 All. 690. 

*8. ^Applicability — Suit already filed in 

another Court having jurisdiction. 

S. 16 of the Provincial Small Cause Courts Act does 
not apply to a suit already instituted in another Court at 
a time when the latter Court had jurisdiction to enter- 
tain it. A suit though of the kind cognizable by a Court 
of Small Causes, is not itself so cognizable after another 
Court had lawfully taken cognizance of it. {Saunders., 
y.) Hichha Mali r. Hira Mali. 161I.C. 938- 
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7B.P. 143(2)-16Pat.L.T. 619-A.IB. 1934 Pat. 
504. 

■ — ^8. 16 — Scope. 

S. 16 does not deprive the regular Courts of their 
' jurisdiction but merely directs them not to try suits of a 
small cause nature. This bar is removed by S. 24 (4) 
of the C. P. Code, which empowers the High Court to 
transfei a suit from a Small Cause Court to a regular 
Court irrespective of the small cause powers of the 
Court to which the suit is transferred, provided the value 
of the Suit is within the ordinary pecuniary jurisdiction 
of Bench Court. {Baker and Nanavati, //.) PaRSHO« 
TAMDAS V. Bhagubhai. 66 Bom. 387 -I.B. 1032 
Bom. 479 = 139 1.C. 194-34 Bom.L.B. 931-A.I.B. 
1932 Bom. 486 
' 8. 16 — Scope. 

' S. 16, Small Cause Couits Act, is no bar to the exer- 
I cise of the powers of the transfer of the District Judge 
I under S. 24, C. P. Code. {Bennet, /.) PHUL ChaND 
j SuRAj Lal z/. Chhadami I.al. 161 1.0. 385(2)= 

I 7 B.A. 162 -A. I.B. 1934 All. 530. 
j 3. 16 — Scope. 

j S. 16, Small Cause Courts Act is no bar to the exercise 
! of powers of transfer of the District Judge under S. 24, 
i C. P. Code. {Coldstreim, J.) ThaKAR DaS v. BaL- 
. WANT Rai. 154 I.O. 112-7 B.L. 480 = 37 P.L.B, 

; 177-A.IB. 1934 Lah. 901. 

—8. 16 — Scope — Application under para. 20, Sch. 

! 2, C . P. Code, if a ‘suit*. 

I The expression ‘suit* in S. l6, Provincial Small Cause 
j Courts Act, is wide enough to include within its ambit 
; an application under para. 20, .Sch. 2, C. P. Code, 
i which is not a suit but is required to be registered as a 
i suit. So an application to file an award under para. 20, 

; Sch. 2 is a suit within the meaning of S. 16, Provincial 
' Small Cause Courts Act. 10 W.R. 85 and 10 B.H.C. 

I 54, Foil. (Davis, /. C. and Rupchand Btlaram, A.J.C.) 

! Lokumal V. Dilsher. 158 I.O. 1102 = 8 B.8. 67 = 

I A.IB. 1935 81nd 208. 

8. XZ^Scope— Effect of S. 24, C.P.Code. 

i The expression “competent to try*' in S. 24 of the 
j Code means of jurisdiction competent to try. S. 16 of 
I the Provincial Small Cause Courts Act is made elastic 
I by S. 24. 

; Held, that a Small Cause suit pending defore 
, a sub Court can be transferred to a District Munsif for 
I purposes of convenience and joint trial even though the 
I value of the suit transferred may be beyond the sm all 
! cause jurisdiction of the Munsif. (Jackson and Krish'~ 

1 nan Pandalai, //.) CHOCKALINGAM CHEITIAR v. 

I Palaniappa Chettiar. 65 Mad. 960= I.B 1932 
I Mad. 726 = 139 I.O. 477-1932 M.W.N. 763-36 L. 

I W. 479- A I.B. 1932 Mad. 683 = 63 M L.J. 689. 

I 8. 16 — Scope — If affects — Jurisdiction of Hono- 

I rary Munsif under — U. P. Honorary Munsif s Act. 

\ S. 7, Cl. 4, of the Honorary Munsifs Act provides that 
I nothing in S. 16 of Provincial Small Cause Courts Act 
shall be demed to affect the jurisdiction of Honoray 
Munsifs or Benches under the Honorary Munsifs Act. 
Accordingly where a suit of a nature cognizable by a 
Court of Small Causes is instituted in the Court of the 
Honorary Munsif, there is nothing to prevent that Court 
I from proceeding to dispose of the suit, even though there 
is a Court of Small Causes having tenitoria! jurisdiction 
over that suit. {Bajpai, J.) SULAIMAN HUSAlN KHAN 
V. SiTA. 165 I.O. 96 = 7 B.A. 875 = 1936 A.L.J. 426 = 
1936 A.W.B. 364-A.I.B. 1936 All. 674. 

I 3. 16 — Trial as regular suit— Effect — Appeal, 

I Where a suit cognizable by a Small Cause Court has 
! been tried against the provisions of S. 16 as an ordinary 
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suit by a Judge who is not invested with Small Cause 
Court powers, the parties to the suit having raised no 
objection to the trial, it should not be considered as a 
Small Cause suit, and appeal would lie from the deci- 
sion. A. I. R. 1924 Nag. 17 Kel. on. {Staples, A./.C.) | 
Ganpat Laxman V. Nathu. 30 N.L.B. 262 = 149 1. 1 
0. 886-6 B.N. 263 = A.I.R. 1934 Nag. 121. I 

S. 17 — Applicability — Decree ex parte by Union j 

under Beni^al Village Self-Government Act. ' 

S. 17, Provincial Small Cause Courts Acts, contem- 
plates a case where an application is made to set aside i 
a decree passed by Judge of a Court of Small Causes. | 
It has no application to the case of an ex parte decree ' 
passed by a Union Court under the Bengal Village Self- 1 
Government Act. Where, therefore, an application is i 
made to set aside an exparte decree pi^ssed by the Union | 
Court, and that application is transferred by the District j 
Judge to a Munsif with Small Cause powers for disposal 
it is not necessary for the applicant to deposit the decree 
amount or to furnish security therefor as contemplated 
by the proviso to S. 17. {R. C. Mtttei\ /.) Prafuixa 
SUNDARI Roy CHOUBHURANI V. AZIZONNESSA. 62 

0. L.J. 296 = 40 O.W.N. 349. 

— — "S. 17 — Application under— -C oiikI ruction. 

When a party applies to set aside an ex parte decree 
under S. l7. Provincial Small Case Courts Act, it may 
be regarded as consisting of two part?; first a preliminary 
application to get a direction of the Court with a view to 
get the ex parte deciee set aside and secondly after obey- 
ing the direction of the Com t the actual application to 
set aside the ex parte decree The second part follows 
only after obeying the diiections of the Court. ^Beasley, | 
C./., Ramesam and King, //.) PITCHAMMA v. PEDA- 
MUNEYYA. 68Mad. 687 = 7 B.M. 586 = 15610 659 
=41 L.W. 482 = 1935 M.W.N. 57 = A.I.R. 1935 Mad. 
380 = 68 ML.J. 466 (F B.). ' 

S. 17 — Construction — '^Amount due under the 

decree'*— Meaning, 

The w'ords “the amount due under the decree’Mn S, l7 
mean “the amount due under the decree at the date it 
was given” and not “the amount due undei the decree 
at the date when-the application for restoration was pre- 
sented.” 47 All. 623, Kel. on. {A/cars, C.J. and Sen. J.') 
Kallu Mal V. Bikramaiit Singh. 54 All. 409 = 1. 
B. 1932 All. 260 = 136 I.O. 839 (1) = 1932 A.L.J. 260 
= AIR. 1933 All. 13. 

S. 17 — Construction — 'Security' — Meaning — 

Untegistered bond. 

Per Agarwala, J. — The word ^security' signifies any- 
thing that makes the money more assured in its 
payment or readily recoverable. {Khaja Mahomed Noor 
and Agarwala, JJ.) RaJESHWARI PraSaD SiNGH v, 
Brahmanand Lal. 12 Pat. 746 = 6 1.R. (Pat ) 167= 
146 1.0.314= 14 Pat. L.T. 326 = A.I.R. 1933 Pat. 
279. 

— S. 17 — Deposit — If condition precedent. 

It is not necessary for an applicant who seeks to set 
a‘'ide an ex parte decree to deposit the amount due under 
the deciee or give security at the time of presenting his 
application. It is a sufficient compliance with the terms 
of the proviso to S. 17 of the Act if an application made 
n time is followed by a deposit in Court in time. 9 Bom. 

1. K. 883, Hist., 32 C. 339; 43 M. 579; A I.R. 1930 All. 
djO, Foil {Patkar, A.C. /. and Bar lee. /) IlAJI 
Ahmed itaji Ibrahim v. Abdul Hus.sein. I.R. 
1932 Bom. 81 = 136 I.O. 466 = 56 Bom. 779=33 Boxn. 
L.R. 1433 = A.I.R. 1932 Bom. 40. 

17 — Deposit of decree amount or security — 
Discretion of Com t. 

It is within the discretion of the Court whether a 
person who applies to set aside an ex parte decree should 
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deposit the decretal amount in cash or should give secu- 
rity to its satisfaction, (/ai Lal, /.) BOSE BRO- 
THERS & CO. V. Dina Nath Kishore Chand. I.R 
1932 Lah. 311 = 137 I.O. 230 = 33 P.LR. 931. 

S 17 — Deposit out of time — Mistake by Vakil's 
clerk — Excusing delay. 

Where on an application to set aside 2 ca ex parte 
decree, the decretal amount had been handed over to the 
Vakil’s clerk by the paity in time but the deposit could 
not be made in time owing to the bona fide mistake of 
the clerk in mislaying the chellan, there was suffi- 
cient cause for excusing the delay under Section 5 of 
the Limitation Act. 21 L.W. 24; 44 M.L.J. 247; 45 M. 
628, Rel. {Anantakrishna Ayyar. J.) RAMJI DaS 
MaHANT BaVAJEE V. KUMARAKALATHI MUDALl. 

13510.737 IB 1932 Mad 209 = 34 L W. 795- 
A.I.R. 1932 Mad. 142 = 61 M.L.J. 710. 

! S 17 — Depod t — Secretary of State tf exempted 

1 from furnishing. 

There is no exception made on behalf of the Secietary 
of State to the rule laid down by S. l7 as to deposit of 
decretal amount and furnishing security at the time of 
application for review. (Muker;i and Bennet, JJ.) 

I Ram Sankar v. Secretary op State. 64 All. 879 
; --I.R. 1932 All. 574 = 139 I.O. 701 = 1932 A.L.J. 842 
=A I.R. 1932 All. 576. 

S. 17 — Non compliance' — Effect. 

The provisions of S. 17 are mandatory and a non- 
compliance with those provisions amounts to an illegality. 
The furnishing of security for the appearance of the 
judgment-debtor before the Court cannot be deemed to 
be a compliance with S. 17 and the fact that cash is 
subsequently paid into Court is immaterial. (Bannerit, 
J.) Sher Ahmed Khan zc Ali Bux. I.R. 1931 
All. 326 = 130 I.C. 710 = 1930 A.L.J. 1494 = A.I.R. 
1931 All 103. 

S. 17 — Order under — If one under C. P. Code 

See COURT Ff.KS ACT SCH. IT, ART. 6. 41 L.W. 482 
= 1935 M.W.N. 67 = 68 M.L.J. 466 (F.B.). 

Ss. 17 and 35 — Procedure — Abolition of Small 

Cause Court— Application for setting as.de ex paite 
decree made to Munsiff. 

An application for setting aside an ex parte decree of 
a Small Cause Court is undoubtedly a proceeding ari.sing 
out of a .Small Cause Court suit and where such applica- 
tion is made, after the abolition of the Small Cause 
Couit to the Munsif, the procedure in the applicaiion is to 
be regulated by S. 1/ of the Small Cause Courts Act 
and there is nothing in S. 35 of the Act which in terms 
modifies the provisions of that section. {Kendall , /.) 
Brij Bihar i i al v. Lalta Prasad. 4 A.W R. 382 
= 1934 ALJ 917= 17 All 348=163 I.O. 661 = 7 B. 
A. 560 = A I R, 1934 All. 943. v 

S. 17 — Procedure — Applicability of — C. P. Code, 

O. 9, K. 13. C. P. Code, O. 9, R 13— Small 
Cause Suit. 41 L.W. 482 = 1936 M.W.N. 67 = 
68 M.L.J. 466 (F B ). 

S. 17 — Scope — Provision as to deposit, if direc- 

tory — Extension of time. 

I The provisions of S. 17 that an applicant for an order 
to set aside an ex parte decree shall at the time of pre- 
senting hts application deposit in the Court the 

amount due from him under the decree or give security 
to the satisfaction of the Court for the performance of 
the decree as the Court may direct are (lirectory and not 
mandatory and it is open to the Court in appropriate 
cases to extend the time within which the deposit is to 
be made or security furnished. {Tek Chand, Bhide 
and Agha Haidar, JJ.) GEDI MaL DHARAM DaS v. 
Huna Mal Sedhu Ram. 12 Lah. 359=I.R. 1931 
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Lah. 491 = 32 P.L.R. 504-131 1.C. 636- A.I.R. 1931 
Lah. 332 (F.B.). 

~‘S. 17 — Security tendered and accepted — Subse 

quent objection — Rejection of application — Validity, 

An application to set aside an ex parte decree was 
made accompanied by necessary security and the Court 
was satisfied with the security at the time it was filed. 
Subsequently the plaintiff objected to the security on the 
ground that it was difficult to send it to Rai Bareilli for 
verification and not on the ground that it was insuffi- 
cient. 

Held, that the objection was not good and should not 
have been allowed and the application should not have 
been rejected as the provisions of S. 17 had been suffi- 
ciently complied with. (^Raza, J.) HarNAM SinGH 
Z/. Mool Chand. I.R. 1931 Oudh 254 -=132 I.O. 238 
-14 O.L.J 144-8 O.W.N. 225 -A.I.R. 1931 Oudh 
319. 

3* 17 — Sufficient compliance with — Security bond 

filed in time but not rej^isiered. 

Where a security bond hypothecating immovable 
property is duly executed by the applicant and filed in 
Court within the peiiod of limitation but the same is not 
registered, the Small Cause Court Judge cannot treat the 
security as sufficient and proceed to hear the application. 
In such a case the Small Cause Court Judge has no 
jurisdiction to older a retrial. Case law discussed, { fames 
/.) RAMKHELAWAN CHOUDHURI a. DlJNIAT.AL 
CHOUDHRl. 6R.P. 375 = 147 I.C. 764=15 Pat.L. 
T. 13 = A.I.R. 1934 Pat. 74, 

"3. 17 — Sufficient compliance with Test, 

An unregistereil security bond is sufficient compliance 
with law provided the delay in getting it registered is 
not due to any fault of the applicant himself. The 
test is whether the security which the party placed in the 
hands of the Court and which the Court ultimately 
accepted was sufficient to enforce the obligation upon 
him. {Khaia Mahomed Noor and A^arwala, J Jf) 

Rajeshwari Prasad Singh Brahman and Lai.. 
12 P. 745 = 6 I.R Pat. 157 = 145 I.C. 314 = 14 P.L.T. 
326-A.I.R. 1933 Pat, 279. 

[Expl. i5 P.L.T. 13 (15, 16).] 

—3. 17, Proviso — Applicability — Objection by 

judgment-debtor to execution dismissed for default — 
Application for restoration. 

An objection taken by a judgment-debtor in certain 
execution proceedings before the Small Cause Court was 
struck off for default. The judgment-debtor made an 
application praying that his objection dismissed for 
default be restored. The Couil dismissed it on the 
preliminary ground that no security was furnished as 
required by the proviso to S. 17, Small Cause Courts 
Act. On revision, 

Held, that the order striking off the objection for 
default cannot be treated as an order under S. 47, C. P. 
Code, and cannot therefore amount to a decree as no 
question of the nature specified in that section was 
determined and that the order can, in no sense, be 
considered to be an ex parte decree so as to attract the 
applicatton of the proviso toS. 17, Small Cause Courts 
Act, 

Held further, that no question of res juaicata can 
arise as the objection had not been dismissed on the 
merits and it is, therefore, open to the judgment-debtor 
to take the same objection by another application instead 
of applying for the order of dismissal being set aside. 
{Niamatullah, /.) ABDUL HaMID z/. ShyAM LaL 
Chiman Lal. 157 1.0.426 = 8 R.A.189- 1936 A.L.J. 
403 = 1935 A.W.R. 427 = A.I.R. 1935 AU.502. 

S. 17, Proviso — Interpretation — Rules appli- 
cable. 

Q. D,— 11—184 
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A reasonable and practical interpretation of the section 
is as follows: (1) The applicant must within 30 days 
file his application either with cash or with a statement 
that he is prepared to give security (and in the latter 
case he may, of course, tender the security he proposes) 
and ask for the direction of the Court. (2) In the case 
where he wants to give security, if the Court refuses to 
direct security, he must deposit cash wfithin the 30 days, 
or his application will be rejected. (3) If the Court 
agrees to direct security, then: {a) it will consider the 
security already offered, if it has been so offered; or 
{If^ name security to its satisfaction wffiich must be filed 
within the 30 day^. (4) If the applicant does not in 
fact ask for a direction or if, though the applicant does 
ask for a diiection, the C^^urt does not in fact give any 
direction, but in fact the Court does issue notice, the 
Court shall be taken to have approved the deposit of 
cash or the security oftered as the case may be. (5) If 
filed within the 30 days and accepted by the ("ourt 
expressly or impliedly by the issue of notice the applica- 
tion is a goad application, though it will be open to the 
decree-holder to challenge the nature and sufficiency of 
the security and to the Court under O. 9, R. 9 to make 
such further conditions as it thinks fit. If the Court 
delayed in giving its direction or appioving expressly or 
implied by the security already tendered, so long that the 
period of limitation had expired before the applicant 
had fair opportunity of complying with the direction, 
then in a suitable case it would be open to the Court 
itself to consider and exercise the inheient powers reserv- 
ed to it by S. l5l, C. P. (’ode. {Sulannan A. C. 
Mukeiji, Boys, and Bajpai. //.) RAM BharOSE 2 f. 
Ganga Singh. 54 AII.154 --136 I.C. 609 = I.R. 1932 
All. 226 = 1931 A.L.J. 1049 = A.I.R. 1931 All. 727 
(FB). 

[Rel. 1933 A.L.J. 922 (924).] 

-S. 17, Proviso — Non-compliance with — Effect. 

Where the depo^'it was not made at the the time of the 
presentation of the application, nor was it made within 
the period of limitation, nor was the period extended by 
the Court 

Held, that the provisions of S. 1 7 were not observed 
and that the application for setting aside the decree pas- 
sed ex parte was therefore not maintainable. {Middle- 
ton, J. Cf) Nanak Chnd V. Parma N and. 8 R.Pesh. 
76 = 16810. 1112 = AIR 1935 Pesh. 169. 

S. 17, Proviso — Review application — Subsequent 

deposit before the expiry vf the period of limitation — 
Validity of. 

An application for review is valid and can be enter- 
tained by ^he Court even though not then accompanied 
by the deposit required under S. 17, proviso, provided 
the deposit is made subsequently before the expiry of 
period of limitation prescribed for the application. 26 N. 
L R. 63; 43 M. 579, Ref. ( Macnatr, /. Cf) ManiK 
Lal Verma v Khushlal Mali. I.R. 1933 Nag 80 
(1)=141 I.C. 813 (1) = 29 N.L.R. 104= A.I.R. 1933 
Nag. 102. 

— — S. 17, Proviso — Scope — If mandatory — Poiver 
to extend time. 

The proviso to S. l7 is mandatory and the applicant 
is bound to make the deposit or give security along with 
his application and not at any subsequent stage of the 
proceedings and the Court has no power to enlarge the 
time for making the deposit or furnishing the security. 
116 I.C 641 Fol. {Siibhedar, A. /. C.) PUNDALIK 
ViTHOBA V. Kmperor. I.R. 1933 Nag. 239 = 144 I.C. 
394 = A.I R. 1934 Nag. 43. 

— S. 17, ’PxoviSO— Sutficie lit compliance 2 itth — 
Security bond filed in time but verified later. 

A security bond, which was filed along with the appli- 
cation to set aside an ex parte decree, had not however 
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been verified by the two sureties. It was in fact verified 
later; but by that time it was two days beyond the period 
of limitation prescribed for making the application. 

Held^ that the bond as filed though not verified in the 
first instance, was perfectly good and effective and that 
the application was within time. 29 A.L.J. 1049, Ref. 
^Kendall, J.) AHMADYAR KhAN v. KHEYALI. 
147 1.0. 863 = 6 R.A. 680 = 1933 A.L.J. 992=A.I.R. 
1933 All. 933. 

S. 17, Proviso — Sufficient compliance with — 

Subsequent deposit — Application if validated . 

Where an application to set an ex parte decree aside 
was not accompanied by a deposit of the amount due 
under the decree or security to the satisfaction of the 
Court for the performance of the decree or compliance 
with the judgment, 

Held that the application was not sustainable and 
that any subsequent deposit could not render the appli- 
cation valid. * 

Quaere^ whether the Court had the power to extend I 
the time for deposit under S.5 of the Limitation Act. ' 
{Dhavle, /.) MUNSHl SiNGH v, BaNSROPAN 
Chamar I R. 1933 Pat, 168 = = 142 LO. 699 = 14 
Pat.L.T. 20 = A.I.R. 1983 Pat. 134. 

S. 23 — Cogmzability — Claim, for damages based j 

sn title to trees. 

Where the relief for damages depended on the proof • 
or disproof of the title of the plaintiff to certain trees, 
Held^ that the suit was maintainable in the Court of 
fsmill Causes. (.Bennet, J.) KaSHI v. JaGGO BaI. 6 

R.A. 790 = 148 1.0. 888 = 16 L.R. 64 ( Rev. ) = 1934 i 
A.L.J. 116 = 3 A.W.R. 61 = 18 R.D. 13=A.I.R. 1934 ; 
All. 290. I 


-S. 23 — Discretion under — Revision, 

Under S. 23, Small Cause Court Judge has got a dis- 
cietion and no revision is competent from his order 
simply on the ground that a question of title is raised in 
the suit. {Hilton, /.) (JaNESH DaS v. FeROZE DIN. 
160 I.C. 980 (1) = 7 R.L. 46 = A.L,R. 1934 Lah. 249 
=A.I.R. 1934 Lah. 356(1), 

Ss. 23 and 26 — Discretion under — Rn'ision, 

Under S. 23, Small Cause Court is given a consider- 
able discretion. Thus if a bona fide question of title 
arises incidentally in a Small Cause Court suit, the Court 
may determine it. But where the Court does not consi- 
der w'hether such question was bona fide one, or that it 
was necessary for the purposes of the suit to decide it 
but decrees the suit, it cannot be said that it acted illeg- 
ally. Therefore no revision lies on such a decree. 
{Kendall, /.) SHANKAR SaHAI V, PRABHU DaYAL. 

6 R.A. 1042 = 160 I.C. 144 = 4 A.W.R, 496 =A.I.R. 
1934 All. 695 (2). 

'Ss. 23 and 25 — Return of plaint for presentation 

to proper Court-- Appeal — Revision, 

An order by the Small Cause Court returning the 
plaint for presentation to the proper Court purporting to 
have been passed under S. 23 is not appealable but it 
is a ‘case tlev,ided' within the meaning of S. 115 of the 
C. l\ Code, and if the Court has in doing so acted with 
material n regularity, the High Court can interfere with 
the order in revi^on. 1 I.C 288, Diss. {Sulaiman, 
C.j.) Kasturi 77. Balmukanh. 64 All. 1048 = 1. 
R. 1933 All. 257 = 143 I.C. 464 = 1932 A.L.J. 1068 = 
A.l R. 1933 All. 106. 

'fi. 23~0uestion of title — Jurisdiction of Small 
Cause Court — Limits, 

A Small ('ause Court Judge is competent to decide a 
question of title but he should finally determine the 
same and not in a cur>ory manner. It is not always 
convenient for him to decide an intricate question of 
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1 title and the object of S. 23 is to meet cases in which 
! the Judge is satisfied that the question of title is so 
intricate that it should not be decided summarily and 
then It should return the plaint for presentation to a 
proper Court. There are no words in the section which 
w'ould justify the inference that the plaintiff and the 
defendant should be rival claimants to the immovable 
property before the question of returning the plaint for 
presentation to proper Court arises. Where therefore in 
a suit for arrears of rent in respect of certain shops the 
defence is that the shops are in the ownership of a third 
person w'ho had purchased them at an auction sale and 
the rent had been paid to this third person, and the 
question of title depends upon a consideration of a 
number of documents, it is a case in w hich the question 
of title ought to be decided by a competent Court other 
than the Small Cause Court. {Bajpai, /.) NOOjlaz^. 
CHIMAN Lal. 169 I.C. 70 (2) = 8 R.A. 391=1936 A. 
L.J. 301 = 4 A. W R 1477 = A. I.R. 1935 All. 148. 

— — S. 23 — Transfer under — Effect — Right of 
appeal. 

The transfer of a Small Cause suit under S. 23, 
Provincial Small Cause Courts Act makes it a regular 
suit and first appeal no doubt lies. But the nature of 
the suit continues to be a Small Cause one and a 
second appeal is barred under S. 102, C.P. Code The 
mere fact that a quettion of title was considered to have 
been involved in the case or has been incidentally decid- 
ed would not permit of a second appeal. 87 I.C. 659, 
Ref. {Sulaiman, A,C,J, and Baj pat, /.) ALLAH BUX 
V, NURUL Hasan. I.R. 1931 All. 827 = 134 I.C. 261 
= 1931 A.L J. 967. 

S. 26— 

Case decided. 

Error of law. 

Finding of fact. 

New plea. 

Powers under. 

Question of jurisdiction. 

Question of limitation, 

Remedy under. 

Scope. 

Case decided. 

~~S. 25 — '"'‘Case decided*' — Return of plaint for 
presentation to proper Court, 

When a Court arrives at a finding that the suit is 
not cognizable by the Small Cause Court and directs the 
plaint to be returned for presentation to the proper 
Court, the case must be deemed to have been decided so 
far as the Court of Small Causes is concerned, even 
though the Court does not decide it on its merits. 
Therefore, there is nothing in the provisions of S. 25 of 
the Provincial Small Cause Courts Act to prevent the 
High Court from exercising its revision al powers in 
respect of orders passed by the Judge in the couise of 
proceedings in the Small Cause Court suit before him. 
{Srivastava and Thomas, JJf) IlAR DAYAL Z'. RaGH- 
UBAR Dayal. 10 Luck. 199 = 7 R.O. 104 = 161 I.C. 
283 = 11 O.W.N. 1136= A.l R 1934 Oudh 429 (2). 

Error of Law. 

-S. 2b— Error of law — Decision correct — Inter- 


ference, 

Where the former decision was not correct but the 
later one is correct, the High Court does not in revision 
interfere on the technical ground that the matter is res 
judicata (Curgenven, J,) MODIN KUTTI v, MaN- 
NAN. 164 I.C. 641 = 7 R.M. 444 = 40 L.W. 666 = 
1934 M.W.N. 1322=A.I.R. 1934 Mad. 663. 

— S. 26 — Error of law — Failure to consider pre- 
1 sumption of law. 
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In the case of a promissory note, a presumption arises 
under S. 118 (a) of the Negotiable Instruments Act 
that it was made for consideration. Where the lower i 
Court has not taken this presumption into account 
because it did not hold the document to be a promissory ; 
note, its decision on the question whether there was j 
consideration or not is vitiated by the failure to consider j 
this presumption of law. {Bennet^ J.') I^AKHMI Das ! 

V, LAKHO Ram. 164 1.0.617 = 7 R A. 771 = 1935 A. ; 
L. J. 661 = 1935 A.W.R. 366 = A.I.R. 1935 All. 410. j 

■ S. 26 — Error of law—^Inference from doct4‘ \ 
ments. 

The inference drawn from proveil documents is a pure 
question of law. It is open to the Chief Court in revi- 
sion to consider whether the inference drawn by the 
lower Court from certain documents has been correctly 
drawn or not. {Nanavuity^ J) IMPERIAL BANK OF 
INDIA, Lucknow v . Roberts. 7 Luck. 116 = I.R. 
1931 Oudh 363 = 134 I.O, 411 = 14 O.L.J. 483 = 8 O. 

W. N. 800=A.I.E. 1932 Oudh 283. 

S, 25 — Error of law — Mistake as to burden of 

proof. 

Where the judge misdirected himself and wrongly 
threw the burden of proof on the plaintiff in a promis- 
sory note case ignoring the presumption under S. Il8, 
Negotiable Instruments Act, Aeld, that the High Court 
could interfere in revision. (^Kendall,, Jf) J AG MOHAN 
MisiR ». Mendhai Dube. 54 All. 376 = I.R. 1932 
All. 66 = 136 I.C. 241 = A.I.R. 1932 All. 164. 

— S. 25 — Error of law — IVAat is — Failure to take ' 
note of certain circumstances, i 

A contracted to sell 1,000 aaunds of husks to B and ' 
delivered some maunds but delayed delivering the re- | 
maining portion and finally delivered inferior quality of i 
husks containing sand. B refused to accept delivery of ; 
the portion subsequently supplied and brought a suit for | 
damages against A, B's claim was disallowed by the j 
Small Cause Court on the ground that there was noth- I 
ing to show that A had agreed to supply huska of better ' 
quality. /I admitted the presence of sand in the husks . 
but contended its presence was unavoidable and that [ 
there was similar proportion of sand in husks previously ! 
supplied. The evidence on the point was scanty. B I 
showed that the portion subsequently supplied alone | 
contained sand. B was willing and anxious to take deli- | 
very of the balance of husks but A delayed tendering ; 
the same. The price of husk had arisen in the inter- 1 
veiling period. ; 

Held, that the trial Court had misdirected itself in 
not taking the circumstances into consideration, especi- ! 
ally the conduct of the parties and had erred in law. j 
Decree modified (^Patterson, /,) ASHUTOSH Garai ' 
V. Firm of Balmukund Kishen Gopal. 130 I.O. 
576 = 62 O.L.J. 528 = A.I.R. 1931 Oal. 163. 

Finding of fact. 

— — S. 26 — Finding of fact — Interference — Arbit- 
rary reasons. 

Although a Judge in a Small Cause Court case is not 
bound to deal elaborately with the arguments and details 
of the case, he is bound to state the reasons for the deci- 
sion at which he has ariived, and those reasons must be 
judicial ones and not arbitrary. If the reasons for the 
decision of a question of fact are arbitrary, then it is a 
judgment which is contrary to law. {Wort, /.) SUKH- 
DEYAL V, MUNI LaL. 167 1 0. 471 (2) = 8 R.P. 167 
=A.I.B. 1935 Pat. 452. 

S. 26 — Finding of fact — Interference — Impossi- 
ble finding. 

In an application under S. 25, the High Court will 
not generally interfere with findings of facts but where 
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it is shown that the findings are such as could not have 
been arrived at upon the state of the evidence on the 
record it is open to the Court to interfere. {Kuhuant 
Sahay, /.) DAMRI CHOUDHURY v. NaTHUNI MIA. 

I.R. 1933 Pat. 161 (2) = 142 1.0.463 = 14 PatL.T. 
61= AIR. 1933 Pat. 146. 

S. 26 — E'tnding of fact — Interference. 

An application for revision under S. 25 has a much 
larger scope than one under S. Il5 of the C. P. Code, 
but it cannot be said that a clear finding of the Small 
Cause Court can be reversed or modified by the High 
Court upon the sole ground that the balance of evidence 
I was in favour of the applicant. It is not within the 
province of the High Cou*-! to make an appraisement of 
the value or weight of the finding of the Court below. 
{Meat's, C /.and* Sen, /.) ABDUL QADIR v Na- 

rendra Mohan Ghose. I.R. 1931 All. 257 (1) = 
130 I.C. 289 (1)=A.I.R. 1931 All. 210. 

S. 25 — Finding of fact — Interference — Prin^ 

ctples. 

The High Court is not justified in interfering with a 
finding of fact of lower Court in revision unless the 
judgment is perverse and can be shown to be such on the 
face of it. {Ruprhand, J.C. and MeAfa, A /.C.) 
Ford Automobile Co. Menghrajmal Moti- 
RAM. 147 I.O. 415=6 R.S. 166 =A.I.B. 1933 Sind 
363. 

S. 26 — Finding of fact — Interference — Prin- 
ciples. 

The High Court will not interfere in revision with the 
decision of the lower Court on a pure question of fact 
unless the judgment of the lower Court is perverse. It 
cannot interfere on the ground that the decision is 
not in accordance with law. 27 All 531; A.I.R. 1914 
All. 153 and 38 All. 690, Ref. {Kendall, /.) BhaG- 
wati Prasad v. Abpul Latif. I.R. 1933 All. 405 
= 144 I.O. 270 = A.I.R. 1933 All. 373. 

2b - Findmg of fact — What ts — Finding as 

to misconduct*' under Risk-note H. 

The question whether certain proved facts amount to 
“misconduct” within the meaning of the Risk-note 
Form H, is not purely a question of fact, and it is open 
to the High Court in a revision under the Small Cause 
Courts Act to hold that the facts found by the trial 
Court do not in law constitute misconduct. {Abdul 
Ras/iid,/) B. B. &C. I. Railway zi. Sham Lal 
Gupta. 153 1.0. 625 = 7 R.L. 449 = A.I.R. 1936 
Lab. 206. 

New plea. 

—3. 2b -'New plea. 

The applicant cannot be allowed to take any plea 
before the High Court in revision which was not taken 
ill the Court below. {Raza, /.) AJUDHIA PRASAD 

Lalji z/. Duli Chand Binaek Ram. I.R. 1932 
Oudh 290 = 138 1.0. 160=9 O.W.N. 436 = A.I.R. 
1932 Oudh 230. 

— — S. 26 — New plea — New case in revision. 

It is not open to a litigant to make out a new case in 
revision on a point of fact which has not been urged in 
the trial Court. {Rupchand, J.C. and Mehta, A./.C.) 
FORD Automobile Co. v. Menghrajmal Moti- 
RAM. 147 I.C. 415 = 6 R.S. 165 = A.I.R. 1933 Sind 
363. 

— S. 25 — New plea — Want of jurisdiction — If 
open in revision. 

A plea that the Small Cause Court had no jurisdiction 
to decide the suit because of Art. 35 {ti) of Sch. II, if 
not taken in the trial Court, cannot be raised for the 
first time in revision. {Raza, /.) MaDHO v. KaSHI 

Ram. 9 O.W.N. 962, 
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Powers under. 

S. 25 — Poivcrs tinder. 

Where it appears that the Judge really applied his 
inind to the case and gave a decision on the issue based 
On the evidence before him it is not a proper case for 
interference in revision. {Pullan, /.) SUKHRAJ v. RAM 
Rharos. I.R. 1931 Oudh 256=132 I.O. 240=7 
O.W N. 1202. 

S. 25 — Po7vers under — Discretionary. [ 

S. 25 does not give any right of appeal on law or fact 
and the powers conferred by the section are puiely 
discretionary and not to be exercised unless it appears i 
that sorntj substantial injustice has resulted from the 
decree of the Small Cause Court, l5 O.C 319, Ref. ' 
{Raza, J.) AJUDHIA PRASAD LALJI v. DULI CHAND 1 
Binakk Ram. I.R. 1932 Oudh 290-138 I.C. 160= ' 
9 O. W.N. 436 = A.I R. 1932 Oudh 230. 

' 3. 26 — Powers under — Dtscreitonary ^ 

S. 25, Small Cause ('ourts Act, does not give i 
light of appeal on law or fact and the powers conferred 
by the section are purely discretionary and not to be i 
exercised unless it appears that some substantial injustice j 
has resulted from the decree of the Court of Small 
Causes. (^Raza, J) SHKOMANGAL PRASAD v. DURGA , 

Sahai Shukal 6 I.R. (Oudh) 150 (1) = 146 I.C. * 
596(2)=10 O.W.N. 681 = A.I.R. 1933 Oudh 346. 

S. 25 — Pcnvers under — Discretionary. 

S. 25 does not give any right of appeal on law or fact 
and the powers conferred by the section or purely dis- 
cretionary and not to be exercised unless it appears 
that some substantial injustice has resulted from the 
decree of the Small (’ause Court. (Raza, /.) MadHO 
V. Kashi Ram. 9 O.W.N. 962. 

— S 25 — Powers under — Discretionary — Conflict- 

1 ng decisions — / nterference. 

Where the decision in two rent suits was unimpeach 
able when taken separately but the tw'o results taken 
together were anomalous, 

//t'A/, that the High Court need not interfere in revi- 
sion. {Smith, y.) liHA lTACHARJI V. ISHTIAQ HU- 
SAIN Khan. I.R. 1933 Oudh 205 = 143 I.O. 838 = 10 

0. W.N. 48 = A.I.R. 1933 Oudh 129. 

S. 26 — Powers under — Discretionary — Exercise 
of — Principles, 

There i.« a discretion given to the High Court by S. 25. 
The High Court has not merely to see whether the Court 
of vSmall Causes has made a technical error in its pro- 
cedure, but it has to consider whether the order finally 
arrived at is an order which substantially does justice 
between the parties. {^Mukerji and Rennet, // ) l<AM 

Shankar v. Secretary of State. 54 All. 879= ! 

1. R. 1932 All 574 = 1391.0. 701 = 1932 A.L.J. 842= i 
A.I R. 1932 All. 575. 

S. 2b—Po7vers under — Exercise of — Another' 

remedy open. , 

High Court should not interfere with an order of a 
Suboi (linatc ("ourt under S. 25, w’hen it isopen to the ' 
Aggiicved party to institute a regular appeal. {Al/sop, \ 
/•) KUNJ Behari V. Thakur Baijnath. 147 I.O. 
184 - 6 R O 251 = A.I.R. 1933 Oudh 454. 

■ S. 25 — Ptnvers under — Exercise of — Another \ 
tcffu dy open. 

I luj exercisti of the right of interference under S. 25 
doc> not (k peud on the (juestion w^hether an appeal lies j 
or not An order for payment of compensation to * 
defendant was passed under S. 35- A, C. P. Code. ! 

Held, that even though an appeal lay to the District ' 
Judge from the order under S. 24, Small Cause Courts | 
Act, still the High C<jurt could consider the order in ' 
revision and interfere if necessary. {Smith, J.) KRISH- 1 


DIGEST. 1931—1935 
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na Dattz/. Ram Saran. 6 I.R. (Oudh) 204 = 146 
1.0. 993(1) = 10 O.W.N. 1086=A.I.R. 1933 Oudh 
477. 

S. 26 — Powers under — Exercise of — Applicant 

without merits. 

In all revisional applications under S. 25, the High 
Court must be satisfied, before it interferes, that some 
substantial injustice has been done. In other words, 
that there are merits in the application apart from 
technicality. {Young, J.) TURSI RaM v. MeGHRAJ 
HaSDEO. I.R. 1933 All. 396 (2)=144 I.O. 72 = A.I. 
R. 1933 All. 145. 

S. 26 — Powers under — Exercise of —No substan- 
tial injustice committed by lower Court. 

Where there has been no substantial injustice com- 
mitted by the low'er ('"ourt in the exercise of its jurisdic- 
tion no revision lies. {Blacker, J) PREM KiSHAN 
Das V. People's Bank, Northern India, Ltd., 
Lahore. 168 I.O. 10 = A.I.R. 1936 Lah. 190. 

S 26 — Powers under — Exercise of —Order based 

OH conjecture. 

The plaintiff sueil for the lecovery of a certain s>um, 
said to have • een advanced to the defendant on an oral 
contiact, and stated that the defendant had subsequently 
executed a pro-note as collateral security, but that the 
note w’as lost. The trial Court found that the moneys 
had been lent, but, the promissory note was executed 
then and theie and not as a collateral security. It 
inferred that as the pro note had not been produced, it 
must have been executed on an insufficient stamp and 
dismisssed the suit on this conjecture. On an applica- 
tion for revision under S. 25, 

Held, that there W’as no evidence whatever to support 
the conjectures made by the Court and that the case set 
up by the plaintiff was substantially true and that the 
Older of the trial Court should be set aside as there had 
been a miscarriage of justice. {Kendall, /.) ISHWAR 
, Sahai Moi ilal 8 R A. 136 = 1936 A W R. 1093 
I =1671.0. 199 = 1935 A.L.J. 1140. 

■ S. 25 — Powers under — Exercise of — Principles. 

, The revisional powers given by S. 25 are only exercis- 
able where it appears that some substantial injustice to a 
party to a litigation has directly resulted fioni a material 
misapplication or misappprehension of lavs' or from a 
I material error in procedure. Where it appears to the 
I High Court that substantial justice is done to the parties 
by an order of the Court below setting aside an ex parte 
decree, it will not interfere with such order even though 
the Court has not complied with the provisions of S. 17 
of the Act {Rennet, J ) SONKALI v. MaHABIR DUBE. 
159 1.0. 51 = 8 R.A. 384 = 1935 A.W.R. 178 = 1935 
A L J. 414 = A.I.R. 1935 All. 379. 

■" ■" S. 25 — PoTvers under — Exercise of — Principles* 
The High Court will not ordinarily exercise their 
powers under S. 25 unless they have reason to suppose 
that there has been a real mismanagement of the case 
or actual perversity in decision. When there w’as no 
per versity or illegality in the action of the Court which 
merely granted more indulgence than the circumstances 
of the case necessitated, held, that it was not a proper 
case for interference in revision. {Kisch /.) SiTA Ram 
Manoon Lal V, Harakh Chand. 8 O.W.N. 1263 
= 137 I.O. 495 = I.R. 1932 0udli 235 = A.I.R. 1932 
Oudh 60. 

-S. 26 — Powers under — Exercise of — Refusal to 

grant compensation under S» 95, C, P. Code. 

The grant of compensation under S. 95, C. P. Code, 
is no doubt a matter of discretion but the discretion has 
to be exercised in a judicial manner. Where the Court 
has given no reasons for refusing the application for 
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compensation, the order clearly ignores the terms of 
S. 95 and is not one according to law. ( ^rtvaitava and i 
Thomas, //.) HAR DAYAL -v. RaGHUBaR DAYAL. , 
10 Luck. 429-=7B.O. 104=161 1 O. 283=11 O.W.N. ! 
1135= A.I.E. 1934 Oudh 429 (2). 

S. 25 — Powers under — Execise of — Return of j 

plaint for presentation to proper Court. See PROVIN- ’ 
ciAL Small Cause Courts act, SS. 23 and 25. 54 
All. 1048 = A.I B. 1933 All. 106. 

S. 26 — Powers under — Exercise of — Substantial 

injustice. 

S. 25 allows the High Court to interfere where by 
reason of omission to consider material evidence or 
where by evident mistake in the appreciation of evidence 
substantial injustice has been done to the party. 

G/iose, /.) Gowrisankar Ram Kumar v. Sashi 
Bhusan Das 6 I.B. (Cal.) 14 = 144 I.O. 740 = 37 C. 
W.N.275 = A.I.B. 1933 Cal. 601. 

*8. 25 — Powers under — Interference-Clear error j 

of law or perverse decision. 

The High Court will interfere under S. 25 only when ' 
there is a substantial injustice, t.e , w’hen a clear error of 
law is shown, or where there is obvious perversity in the 
decision of a question of fact. When a Small Cause 
Court says in its judgment that there is no neglect or no 
misconduct in fact, it is never a question of law. 
i^Wort, NaURANG T.aL 7-. li.B. & C.I. RY., CO. 160 
I.C. 1086=8 B.P. 424 = 16 Pat.L.T. 887 = A.I.R. 
1936 Pat. 84. 

S. 25 — Po 2 vers under — Interference with discri ■ 

tion — Dismissal of viit under O. 9, R. 2, C . P, Code. 

Where a suit is dismissed under O. 9, K. 2, C. P. 
Code, it is open to the Chief Court to inteifere under 
S. 25, but it may refuse to interfeie on the ground that 
the representatives of the deceased plaintiff have a le- j 
medy to institute a fresh suit. {Smith, /,) THAKUR 
Prasad z/. Sita Ram. 188 I.C. 796=I.R. 1932 Oudh 
313 = 8 O.W.N. 1179 = A.I.B. 1932 Oudh 106. 

S ^ — Powers under — Interference with — Dts- | 

cretion as to amount of instalment. \ 

In the case of an instalment decree the amount of the ' 
instalments and the period for their payment is a mattei 
of the discretion of the Court; but it is a discretion to 
be exerci.sed \\ithin bounds. Where it is so exercised 
as to constitute a virtual denial of the plaintiff’s rights 
such as by fixing the amount at an unduly low figure the 
High ('ourt may interfere in revi.sion and substitute a 
higher amount as instalment payable. {Roys, /.) 
Reoti Prasad v Kunji Lal. 64 All. 639 = 143 
I.O. 44-I.B. 1933 All. 163(1)= A. I.B. 1933 All 90. 

Ss 25 and 23 — Poweis under — Inteifeience with 

discretion of lowei court. See PROVINCIAL INSOLVENCY 
ACT, SS. 23 AND 25— discretion UNDER. 6 B.A. 
1042 = 160 I 0. 144 = 4 A. W.B. 496 = A.I.B. 1934 All. 
695 (2). 

S. 2^— Powers under — Interference with dtsetc' 

tion of Small Cause Conit — Refusal to set aside ex parte 
decree. 

It is a matter of discretion as to whether a Small 
Cause Court should or should not allow re'storation of a ■' 
suit which was decreed ex parte. Where it refuse.s to i 
allow restoration holding that the grounds alleged weie 
not sufficient, the High Court will not interfere in revi- 
sion. {Rennet, Jf) B. B. & C. I. RY. v RaGHIB ALI. 
164 I.C. 616=7B A. 769 = 1935 A. W.B. 273 = 1935 
A.L. J. 708 = A.I.B. 1936 All. 437 . i 

S. 26 — Powers under— Interference with — Irre- I 

gular procedure — No opportunity to examine witnesses 
after onus was shifted. 
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If a Judge of a Small Cause Court chooses to depart 
from the procedure laid down for the conduct of cases 
in such a Court, he should not fall back on the provisions 
of that procedure in order to suit his own convenience. 
In a small cause suit the Judge framed an issue and 
placed the onus on the plaintiff. When both plaintiff 
and defendant had closed the case and the judgment 
was to be delivered, the Judge changed the onus on to 
the defendant and asked him whether he had any objec- 
tion to the same. The defendant replied that he h.ud no 
objection but that he should be allowed to examine his 
remaining witnesses in case the onus was shifted. The 
Judge shifted the onus on to the defendant hut without 
allowing him to examine his witnesses decreed the suit. 

Ileli, that the defendant should be allowed to examine 
his witne‘.ses. {Rtoidway. J ) UDMI Ram v. DurGa 
Das. 6 IB. (Lah.) 125 (2) =145 1.0. 704 = A.I.B. 
1933 Lah. 452. 

S. 25 — Pozuers under — Interference — Judgment 

indicating that Judge has not applied his mind — Judg- 
ment — Contents of — No i^^ues frame i — Plaintiff* s evi- 
dence alone recorded — Judgment contrary to evidence — 
Validity of. 

A Judge of the Small Cause Court must indicate in 
his judgment that he has applied a judicial mind to the 
case, because it is nece^ssary for the High Court to 
satisfy itself that there has been a decision in accord- 
ance with law', and for that purpose it is necessary for 
the High Court to be satisfied that the Judge has come 
to his decision judicially and not arbitrarily. Where no 
issues w'ere framed at all and the decision of the Judge 
did not follow’ inevitably from the statement of the 
plaintilf and that W’as all the evidence on the file. 

Held, that the record did not indicate that the Judge 
has applied his mind to the Cise and that the decision 
was not according to law. {Kendall, /.) Ram NATH 
Tulshi Ram v. Salig Ram. 6 I B. (All.) 125 (2) = 
145 I.C. 679 = 1933 A.L.J. 316 = A.I.B 1933 All. 
339. 

S. 25 — Pozuers under — Interference with order 

rejecting amendment. 

An order rejecting amendment is of an interlocutory 
character and cannot be revised even under S 25. S. 25 
is applicable only when a c.ise is decided by the Court 
and not to an interlocutory order. {Rhide, J.) IlARI 
Kish AN v. Bewa Singh. A.I B. 1934 Lah. 165 (2). 

S. 25— Pozue/s under — Interference with — 

Order under O. 5, R. 20. 

It is not within the power of the High Court to exa- 
mine the facts on w’hich an order under O. 5, R. 20 is 
made. {Rroadzuay, J.) MaNGAL SaIN HaRBANS LaL 
z/. Roshan Lal & Bros. 149 I.C. 1112=6 B.L. 802 
=A.LB. 1933 Lah. 288. 

S. 25 — Powers under — Interference — Principles. 

Interference in revision under S. 25 is discretionary 
and that High Court will not as a rule interfere in revi- 
sion unless some sub'-tantial injustice has resulted fiom 
the error or irregularity complained of. 13 A. 277; 52 

A. 153; 66 P R. 1904; 23 Bom. 334, Foil. {Bhtde, J.) 

B. B. & C. 1. Railway Co. v. Abdul Rahman 
Mahomed Abdullah. I.B. 1931 Lah. 763=133 
I.C. 283 = 32 P.L B. 163 = A.I.B. 1931 Lah. 606. 
S. 26 — Pozuers under — Limits — Question of fact. 

The language in S. 25 states that the High Court may 
satisfy that the decree or order by the Small Cause 
Court was according to law. The expression “according 
to law” is parallel to language in S. 100 (1) {a), C. P. 
Code, and limits the High Court in revision to ground of 
law that might be raised in a second appeal and it does 
not cover a revision on questions of fact, {Bentiet, J.) 
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Mahaijeo Prasad v. Girdhari. 159 I.C. 36=8 
B.A. 382 = 1936 A.W.R. 190=1936 A.L.J. 396 = A. 
LB. 1936 All. 372. 

S. 25 — Powers under — Refusal to exercise — 

Substantial justice* 

Where substantial justice has been done the High 
Court may refuse to interfere in revision. {Afears^ C * 
/. and Sen, /.) KALLU MaL v. BjKRAMAJIT SINGH. 
64A11.409=I.R. 1932 All. 260 = 136 I.C. 839 (1) = 
1932 A.L J. 260 = A.I.R. 1933 All. 13. 

S. 25 — Po7vers under — Relief against — Restora- 
tion of suit dismissed for flaintiff^s default. 

Wheie a small cause suit which was dismissed for 
plaintiff’s default and subsequently restored to file an 
application, w'as tried on the same day in the absence of 
the defendants and decreed ex parte, ^he only remedy of 
the defendants who seek to set aside the decree on the 
ground that it is illegal as tlie ('(juit had no right to 
dispose of the suit on the same day on w'hich it restored 
it to file, is by way of revision to the High Court. 
{Pakenham Walsh, J.) CniNNASUBBARAYUDU v* 

VeeraSwami. 156 I.C. 575 = 7 B M. 689 = 1936 M. 
W.N. 110 = 41 L.W. 117 = A.I.R. 1935 Mad. 196. 

■ S. 26 — Perwers under — Scope of. 

High C'ourts should not ordinarily exercise the powers 
under S 25 unless they have reason to suppose that 
there had been a real mismanagement of the case or ac- 
tual perversity in the decision by the trial Court. Wheie 
the judgment showed that there had been a real mis- 
management of the case before the trial Court and in 
consequence substantial injustice had been resulted the 
High Couit interfered in revision. (^Nanavutty, /.) IM- 
PERIAL Bank of India, Lucknow v. Roberts. 
7 Luck. 116 = I R. 1931 Oudh 363 = 134 I.C. 411 = 14 
O.LJ. 483=8 O.W.N. 800 = AIR. 1932 Oudh 283. 

Question of jurisdiction. 

* S. 25 — Question of jurisdiction — Interference. 

Where the decree is passed without jurisdiction by the 
lowei Couit, the High Court ought to interfere in revi- 
sion. (('urgcur'cn, J.) MUNUSAMIAH v, RaJA OF 
XaLaHaSTI. 156 I C. 600 = 42 L.W 203 = 8 R.M. 26 
= 19S6JVI.W.N. 519 = A.I.R. 1935 Mad. 654 
“ - — S. 26 — Quedton of jurisdiction — Interl ereme — 
Equity tu favour of opposite party. 

Where the question of jurisdiction is involved, and it 
is by no means a trivial one, the High Court should 
interfere in revision, even though the equities may be 
in favour of the opposite party. {Kendall, /.) TiRKHA 
z/. Gh ASI Ram. 168 I C 616 = 8 R A. 310 = 1936 A. 
W.R. 972 = 1936 A.L J. 981 = A.I,R 1935 All. 842. 
Question of limitation. 

“S 2b— Question of limitation — Interference. 

The High Court will not, in the exercise of its discre- 
tionaiy powers of revision under S. 25, inteifeie with an 
tiojiieous decision on a point of limitation, where the 
judgnif lit of the lower Court does substantial justice 
belwi en the parties. {Dm Moakmmad J.) CharAN 
Dass 7.. Ram Rattan. A.I.R. 1936 Lah. 137. 

S. 2b— Question of limitation — Interference. 
Under S 25 the High Court can interfere on a point 
of hinit.itum if the facts are not in dispute. {Bennet^ J ) 

\ jadhar pk.a.sad r/. Dharma Nand. 164 I.C. 713 
7RA 797 1935 A.W.R. 366 = 1936 A.L. J. 379 = 
air 1935 All. 716. 

Remedy under. 

25 Remedy under — Availability — Suit of 
small cause natu, e— Decision of District Judge on 
appeal. 

The ekeision of a District Judge on appeal from a 
decree of a Munsiff in a suit of a small cause nature of 


PROV. S. 0. C. ACT (1887), S. 32. 

the value of less than Rs. 500 tried by him as a regular 
suit, is revisable under S. Il5. C.P. Code, and not under 
S. 25 of the Provincial Small Cause Courts Act. {Ktng^ 
C. /.) Nand Lal v. Ali Akbar. 165 I.C. 261 = 1936 
O.W.N. 1244= A LB. 1936 Oudh 129. 

Scope. 

S. 26 — Scope. 

Under S. 25 the High Court has only to be satisfied 
that a decree or order in a case decided by a Court of 
Small Causes is according to law, and so where the case 
as presented to the Court was one based on an inadmissi- 
ble document and so it was dismissed, it is impossible 
to hold that the case had been decided otherwise than in 
accordance with law. {Kendall , /.) BINDKSARI PRA- 
SAD z/. Ram Tapesha Singh. 6 IR. (All) 367 = 
146 I.C. 882 = 1933 A.L.J. 897 = A.I.R. 1933 All. 
677. 

S. 25 — Scope- -Court allowing belated plea of 

defendant — Decision without giving plaintiff opportuni- 
ty to meet such plea — Interference. See PRACTICE — 

Pleadings. 18 N.L. J. 97. 

S. 25— Scope — Inherent power of High Court. 

Under S. 25 the High Court may call for a case for 
the puipose of satisfying itself that a decree or order 
made in any case haa been decided by a Court accord- 
ing to law', and is not in any way bound by questions of 
waiver as between the parties, regarding the right of 
revision. {Kendall, J.) ABDUL RASHEED KHAN v. 
Bali 1 Ram. 164 I.C. 16 = 7 R A. 700 = A.LR. 1934 
All. 107. 

S. 26 — Scope — Power of High Court to act suo 

motu. 

Under S. 25 the High Couit has the powder and the 
duty in proper cases of taking revisional action even 
though not moved to do so by any party, when the 
matter come to its notice. Rules as to contents of judg- 
ment in small cause suit stated. {Rally and Ananias 
krishna Atyar, J J.) MaRIYAYEE AMMAL v. PONNU- 
SAMi CHPriTiAR. 55 Mad 671-=35L.W 520 = 1 R. 
1932 Mad. 361 = 137 I C. 369 = A.IR. 1932 Mad. 
336 = 62 M.L.J 439. 

S. 27 — Scope and effect of 

The fact that no appeal is permitted fiom a decree 
made by a Judge, Small Cause Court, is due to the pro- 
vision of S. 27. That rule does not apply w'hen a case 
h decided by a successor of a Judge of a Court of Small 
Causes under S. 35 of the Act. {Sulaiman, A.C./.^ 
Mukerji and Boys, JJ.) BHAGWATI PaNDE v. BaDRI 
Pande. 54 All 171 = 136 1.0. 367 = 1 R. 1932 All. 
= 1931 A.L'J. 963 = A.IR 1931 All. 674(F.B.). 

S. 27 — Scope and effect of — Small cause suit 

tried as regulaf suit. 

When a suit cognizable by a Court of Small Causes is 
tried by a Munsif invested w ith small cause powers as 
an ordinary suit, the judgment is not appealable. 
{Guha, J.) Mahomed Ismail v. Lal Mia. 148 1.0. 
14 = 6 R.C. 1158 (1) = 37 C.W.N. 917 = A.LR. 1933 
Cal. 784. 

S. 27 — Scope and effect of — Small cause suit 

tried as regular suit. 

The mere fact that a Court having small cause 
pow’ers by an error tries a small cause suit in a regular 
way does not give judisdiction to the District Court to 
hear an appeal against the decree of such Court 
{Dunkley, /.) KO SiT Yar z/. Ma Shwe TainG. 
162 I.C. 144 = 7 B B. 145 = A.LR. 1934 Bang. 312. 

Ss. 32 and 36 — Applicability and construction — 

Suit instituted as small cause suit — Judge succeeded 
by one having no small cause powers — Suit setit to Civil 
Court — Subsequent investment of Judge with requisite 
powers — Effect — Trial of suit by — Appeal. 
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PBOV. S. 0. 0. AOT (1887), S. 33. 

Sub-S, (2) of S. 32 is in the nature of a proviso to 
sub-S.(i)of that section and its operation must there- 
fore be limited to cases mentioned therein. If a suit is 
instituted in the ordinary Civil Court or proceedings are 
commenced in such a Couit, the subsequent investment 
of such a Court with small cause powers would not 
make S. 32 (1) applicable. Sub-S. (2) would apply, if 
at the time of the institution of the suit there is no 
Court of Small Causes in the locality and the suit is filed 
in a Civil Court, even if the presiding Judge of the Civil 
Court be later on invested with Small Cause Court 
powers. If, therefore, a suit is instituted in a Court of 
Small Causes and that Court is abolished, the case will 
have to be sent to the ordinary Civil Court under S. 35 
of the Act If the Court to which the case is so sent 
under S. 35 acquires before the date of trial the powers 
of a Small Cause Court, S. 32 (1) would become appli- 
cable. In such a case the decision would be that of a 
Small Cause Court, and no appeal would lie. (AfttUr, 
/.) Mohesh Chandra Mali v. Sm. Gangamayek 
Mazumd AR. 167 I.C. 1026 = 8 E.O. 148 = 61 C.L. J. 
137-A.I.E. 1936 Cal. 566 

S. 33. — Jurisdiction to attach immovable pro- 
perty in execution. Ste C.P.Code, S. 7 — SMALL CAUSE 
Court. 132 I.C. 208. 

S. 36 — Right of appeal. PROVINCIAL Small I 

Cause Courts act, S. 27. scope and ekfect of. 

1931 A.L J. 953=- A.I.E 1931 All. 674 (P.B.). 

S. 35 — Scope and const met ton-— Small cause 

suit disposed of as on gnal suit — Effect. 

S. 35 does not in any way operate to change a small 
cau^'C suit into an original suit. What it does is to invest 
a Court which otherwise would be incompetent to hear 
any, or certain, small cause suits w’ith pow’er to hear 
ceitain of such .suits, namely, those pending in that Court 
at the time its jurisdiction is changed. The section does I 
not purport to turn a small cause suit into an original I 
suit with all kinds of changes in procedure in the rights | 
of appeal. /.) RAMASWAMI MUTHIRIAN z/. 1 

Arunachalam Cheitiar, 42 L W 619^159 I.C. I 
958 = 8 E.M. 585 = 1935 M.W.N. 837 = A.I.E. 1935 I 
Mad. 919 = 69 M.L. J. 443. I 

S. 36 — Scope — Tranifer of Munstf — Subordt^ j 

note Judge having small cause jurisdiction — Power of I 
succeeding Munstf not having small cause jurisdiction 
— Transfer. 

Where a Munsif has been transferred and there is in 
the district a Subordinate Judge invested with the 
powers of a Small Cause Court for the area within the 
jurisdiction of the Munsif, under S. 35, it w'ould be such 
a Subordinate Judge w’ho would have authority to 
entertain the proceeding. A new Munsif who comes to 
take the place of the Munsif transferred but who doe.s 
not possess the Small Cause Court powers w'ould have 
not jurisdiction himself to transfer the case from the 
Small Cause Court side of his predecessor to his own 
regular side The case would go automatically to the 
Subordinate Judge who is invested with Small Cause 
Court powers. If there is such a Subordinate Judge, it 
would be open to the District Judge to transfer the case 
from the Court of the Subordinate Judge with Small 
Cause Court powers to that of the new Munsif without 
such powers. If there is no such Subordinate Judge with 
Small Cause Court powers the Munsif will under S. 35, 
have to try it on the original side, and the District 
Judge would have no power at all to act under S. 24 so 
as to transfer the case to the new Munsif and make him 
a Court of Small Causes. He can, of course, transfer 
the case from the Munsif’s file to any other Court, but 
the suit would cease to be Small Cause Court suit. An 


PEOV. S. 0. 0. AOT (1887), Sch. II. Art. 8. 

appeal in such cases would lie to the District Judge. 
{Sulatman, A.C Mukerji and Boys, //.)BHaGWATI 
Pande V. Badri Pande. 64 All. 171 = 136 1.C. 367= 
I.E. 1932 All. 181 = 1931 A.L.J. 963 = ALE. 1931 
All. 574 (F.B.). 

Sch. II, Art. 1 — Scope and applicability — Suit 

against District Board for refund of tax. 

Sch. If, Art 1 applies more to suits for damages or 
compensation in connexion with official acts; and hence 
a suit against the District Board for refund of tax is 
outside the scope of this article and is cognizable by a 
Small Cause Court {Tapp, /) DT. BOARD, JHANG v. 
GanpatRam. IE 1933 Lah 112=141 1.0.378 = 
34P.L.E. 219 = ALE.1933Lah 124. 

Sch. II, Alt. 2 — Applicability — Suit for 

damages. % 

Where the suit was for damages for money paid by 
the plaintiffs for which the defendant was liable, 

Held, that Art. 2 had no application. {Btsheshwar 
Nath, /.) Ram An and Singh v. Khedoo Singh. 
I.E. 1933 Oudh 214 = 143 I.C, 843 = 10 O. W.N. 62 = 
A.I E. 1933 Oudh 146. 

Sch. II, Art. 4rc) as amended hy Bombay 

Act (VI of 1930), S. 3 — Cognizabiltty — Tenant-at-ivill 
— Suit to eject — Tenant denying landlord's title. 

A suit to eject a tenant at-will, after determination of 
the tenancy by a notice to determine, duly given by the 
landlord, is not barred from the cognizance of the Small 
(’ause Court. Such a suit falls under Cl. (c) of Act. 4 
of Sch. II of the Act, as amended by S. 3, of the 
Bombay Amendment Act (VI of 1930). But when the 
termination of the lease is not the only issue to determine 
as for example, when the defendant disputes the plain- 
tiff^s title, Cl. (c) cannot apply and the suit cannot be 
tried by the Court of Small Causes. {Beaumont, C.Jf) 
BAI JIVKORF r/. IIlMATLAL GiRDHARLAL. 161 I C. 
210(1)=8EB. 342(1) = 37 Bom.LE. 965 = A.I.E. 
1936 Bom. 98. 

Sch. II, Art. 6 — Cognizabiltty— Suit on personal 

covenant in rehun bond executed for arrears of rent. 
Where the tenants in consideration of arrears of rent 
and some cash consideration execute a rehun bond, the 
relationship of landlord and tenant gives place to that 
of creditor anti debtor and the creditor’s suit on the per- 
sonal covenant contained in the bond is of a small cause 
I nature. The insolvency of one of the joint promisors 
I does not bar the suit as against the other joint promisors 
{Maephersen, /.) GOKHUL BiHARI PANDE v. KHIJHU 

Rai, 6 E.P. 350 (2) = 147 I.C. 341 = A.I.E. 1934 
Pat. 43. 

Sch. II, Art. 8 — Applicability — Motor garage. 

There is no reason for making a distinction between a 
garage and a shop. A shop is normally used for keeping 
goods, a garage is normally used for keeping a motor 
car, but both of them are suitable for re.sidential pur- 
poses and are within the purview of Art. 8. {Almond, 

A. j.Cf) Parkash Mehara & Co. V. Sant Ram 
160 I.C. 175 (l)=8E.Pesh. 104(1) =A.I.E. 1936 
Pesh. 192. 

Sch. II, Art. 8 — Applicability — Open site for 

stacking fuel. 

An open site on which fuel is stacked containing a 
chappar used for shelter and carrying on business can 
hardly be regarded as a house or a shop and hence a suit 
for rent is not cognizable by a Court of Small Causes. 
(Tapp, J.) jivAN Khan v. Mahomed Fazal Azim. 
149 I.C 293 (1) = 6 E.L. 664 = 34 P.L.R. 100 = A.I. 

B. 1933 Lah. 306. 

Sch. II, Art. 8 — Cognizabiltty — Suit by assi- 
gnee — Arrears of rent. 
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The assignment of arrears of rent by the landlord to 
a third party has not the effect of altering its character. 
So far as the tenant is concerned, his liability still con- 
tinues to be one for the payment of rent, on account of 
land held by him, due to the landlord. The fact that 
the landlord has assigned his rights, and his representa- 
tive, whether a vendee or an heir, is suing, would not 
alter the character of that liability. The suit is not 
thereby altered into one for a mere debt, but is still a 
suit for recovery of lent, other than house rent, and the 
Small Cause Court has no jurisdiction to entertain it, as 
laid down in Art. 8, Sch. II of the Provincial Small 
Cause Courts Act. {Sulatman^ C.J. ana Ktn^, /) 
Nathu LaL Kewal Kam. 67 a 230--7RA. 
34=150 1.0 767=1934 A. L.J. 848 = 4 All. W.R. 88 
= 16L.R. 493 (Rev.) = 18 R.D. 389 AIR. 1934 
All. 893. 

Sch. II, Art. 8 — Cogmzat^ihty — Suit by assignee 

of right to recover rent, 

A suit by an assignee to whom the right to recover 
rent is transferred does not cease to be a suit for rent 
and is therefore not a suit of a “small cause” nature, 
being exempted from the cognizance of a Small Cause 
Court by Art. 8. {Bhide, J.) SUNDAR SiNGH v. 
Karam Chand. A.I.R. 1936 Lah. 976. 

Sch. II, Arts. 8 and 13 — Cogmzahtltty — Smt 

by farmer of municipal market dues against person 
holding site under him. 

A person who occupies a site in a municipal market 
has no right or interest in land so as to give rise to an 
action for lent in respect of the site occupied by him. He [ 
is only liable for maiket toll and the money payable by ' 
him is not rent so as to come within Art. 8 of the I 
Provincial Small Cause Courts Act. Noi would the 
dues come under “other dues” under Art. 13, because 
they are not payable by reason of any interest in immo- 
vable property. Plaintiff a farmer of a market sued the 
defendant who held a site under him in the market for 
dues in respect of that site. 

Held, that the suit was not baired either by Art. 8 or 
31 of the Piovincial Small Cause Courts Act, {Wort, J.) 
ALIAK KUNJKAza IlAZAUl MULL, 1641,0.877 = 7 
R.P. 500 = 16 Pat.L.T. 175 = A.I.R. 1936 Pat. 184. 

Sch. II, Art. 8 — C ogmzabibty — Suit for rent 

for use ami occupation against trespasser. 

A suit claiming rent for use and occupation against 
an alleged trespasser is not a suit for recovery of rent 
within Sch. IT, Ait. 8 and as such is cognizable by the 
Small Cause Court. {Hilton, J.) GaNESH DaS v. 
Feroze Din. 150 I.O. 980 (1) = 7 R.L. 45= A I.R. 
1934 Lah. 365 (1). 

Sch. II, Art. 8 — Cogmzahility — Suit for rent 

in respect of Khattis used for storing groin. 

Khattis, whether situate within the limits of a residen- 
tial hou‘-e or otherwise, are meant for storage of grain, 
and when let apart from the houses in which they aie , 
situate they cannot be considered to be places meant for ' 
hum.m habitation. Hence a suit for rent in respect of i 
such khattis used for storing grain is not one for recovery i 
of rent of house and is not cognizable by a Court of | 
Small Causes. {JViamatullalf and Rachhpal Singh, /J.) \ 
Kam \la Prasad v. k\M Prasad. 56 A. 261 = 6 I.R. ’ 
(Alb; 316 (l) = 1461.0. 694 = 1934 A.L J. 73 = 3 A. 1 
W.R 128 -A.I.R. 1933 All. 918. 

Sell. II, Art. 13 — Applicability — Claim for 
share of .urooie uf an mam land^ 

Right to I k,\ni a share of the income of inam land by 
inamdar is a ught to payment by reason of some 
interest in immovable property to which Art. 13 applies. 
{Ramesam, J.) VenkaTA Rao z;. GuRUSWAMI 


PROV. S, C. C. ACT (1887), Sch. II, Art. 15. 

ICHEITI. 164 I.C. 619 = 7 R.M 461 = 1934 M.W.N. 
1119 = 41 L.W. 641 = A.I.R. 1936 Mad. 41 = 68 M. 
I L.J. 172. 

I Sch. II, Art. 13 — Applicability — Claim for 

! share of income of religious shrine. 

A claim for a certain amount though less than Rs. 500 
on account of share as khadims out of income of a 
religious shrine falls under Art. 13, Sch. I, and is 
excluded from the cognizance of a Court of Small 
Causes. 3 Lah. 369; A.I.R. 1926 Lah. 276, Dist.; 41 M. 
528 and 41 P.K. 1872, Kel.on. {Bhide, J.) MAHO- 
MED Umar Dakaz Ali Khan v. Pirji Abdul 
Rashid 6 I.R. (Lah.) 7 = 144 I.O. 669 = A.I.R. 1933 
Lah. 606. 

Sch. II, Art. 13 — Applicability — Suit by zamtn- 

' dar for poruppu and cesses. 

A suit for poruppu and cesses by a zaminder against a 
. tenant does not come within Art. 13 and is cognizable 
by a Small Cause Court. {Ctirgenven, J.) RamaSWAMI 
' CHETTIAR V. Zamindar of Sivacanga. I.R. 1932 
Mad. 411 = 137 I.C. 664 (1)= 1932 M.W.N. 66 = 36 
L.W. 144 = A.IR. 1932 Mad. 224. 

Sch. II. Art. 13 — Applicability — Suit for market 

dues by farmer against person holding site. See PROVIN- 
CIAL Small Cause CcyuKTS act, Arts. 8 and 13. 
154 I.C. 877 = 16 Pat. L.T. 175 = A.I.R. 1936 Pat. 
184. 

Sch. II, Art. 13 — Applicability — Suit for 

recovery of arrears of municipal taxes, 

A suit for recovery of arrears of municipal taxes does 
not fall within Art. 13 or any other aiticle of Sch. II. It 
is cognizable by a Small Cause Court. {Fazal Ah, /.) 
Municipal Commissioners of Ranchi Corpora- 
tion Z/. MT. MUNGI A. I.R. 1932 Pat. 210 = 139 I.C. 
104 = 13 Pat. L.T. 277 = A.I.R. 1932 Pat 220. 

Sch. II, Art. 13 — Appluability — Suit to recover 

jodi or meras. 

A suit to recover jodi or moras which are in the 
1 nature of customary dues and are not rent paid to the 
Rajas by agraharamdars is excepted from the cogni- 
zance of the Small (^.ause Court. (Case law referred.) 

' {Curgenvtn, /.) MuNUSAMIAH v RaJA OF KALA- 
HASTI. 166 I.C. 600 = 8 R.M. 26 = 42 L.W. 203 = 
1935 M.W.N. 619= A.I.R. 1936 Mad. 554. 

i Sch. II. Art. 15- -Cognizability — Suit by lessor 

for unpaid premium. 

. A sum agreed to be advanced in future, but not 
advanced is not a debt due to the mortgagor from the 
■ mortgagee as in the case of the unpaid part of premium 
I which is consideration of a lease already given effect to. 

So a suit by the landlord for the unpaid premium is not 
' one for specific performance to lend money and is 
cognizable by a Court of Small Causes. {Niamatullah^ 
/.) Bhagauti Shukul V. Chandrika Prasad 
Kueri. 160 I.C. 289 = 6 R.A. 1063 = A.I.R. 1933 
All 147. 

Sch. II,, Art. 16 — Cognizability — Suit for 

recovery ot account papers of darpatni mahal — Second 
appeal. 

When the patnidar sued the darpatmdar for recovery 
of thoka, seha, famawasil and histabud papers of the 
darpatni mahal on the basis of a registered contract and 
claimed in the alternative Rs. 100 as damages. 

Held^ that the suit was — not one for recovery of 
movables under S. 10, Sp. R. Act — but one for specific 
performance of an executory contract, not cognizable by 
Small Cause Court and that a second appeal was com- 
i petent. {S. K, Chose, /.) NaJIBULLA Sardar v. 
Hakimohan Mitra. 69 Cal. 352 = 1.R. 1932 Cal. 
472=138 l.C. 640=A.1.R. 1932 Cal. 481. 
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PROV, S.O 0. ACT (1887), Sch. II. Art. 18. 

Sch. II, Art. 18 — Co^nizahtlity — Suit to recover | 

amount deposited with arbitrator to be forfeited in the j 
event of refusal to abide by azvard. 

The parties in a quarrel had appointed two persons 
as their arbitrators to settle the dispute, and each side 
had deposited certain amount with one of them, on the 
agreement that if either of the parties to the dispute 
refused to abide by the award, he should foifeitthe 
amount that he had deposited. One of the parties 
brought a suit to recover the amount from arbitrator, on 
the ground that he was not justified under the agree- 
ment in handing over the deposit to the other party, 
because there had been no joint and common award by 
the arbitrators and that consequently the plaintiff had 
not become liable to forfeit his deposit. 

Held^ that the suit was cognizable by Small Cause 
Court. 33 Mad. 494; 27 Ail 200 and 24 All. 208, Ref.; 
A. I. R. 1929 Sind 49, Not foil. (^Kendall, J.) 
Gorakh Prasad 7 >. bm.deo Prasad. 6 IR. (All.) 
214-145 I.C. 970 (2)-AI.R 1933 All. 902. 

- — Sch. II, Art 19— Small cause nature — Suit for 
money with a prayer for declaration. See PROVINCIAL 

Small Cause Courts y\CT, S. l5 f2 )— Siviall 
CAUSE NATURE. 139 I.C. 620 ==1932 M.W.N. 142 = 
35 I.. W. 70- A I.R. 1922 Mad. 226. 

—Sell. II, Art. 28 — Co^ntzibility — Suit for share 


PROV. S.O.O, ACT (1887), Sch. II. Art. 31. 

Where one of several co-sharers in an occupancy 
holding is in actual cultivating possession thereof his 
possession cannot be considered to be wrongful nor can 
he be said to be in wrongful receipt of the profits 
accruing from the holding belonging to them in common. 
Possession of one of the co- sharers on receipt of income 
derived by him from the joint holding is on behalf of 
all the co-shaiers and there is no wrongful receiving of 
the profits. {^Niamitullah^ /.) AMJADALI v. AZIZ-UD- 
DIN. 132 I C. 201 (1) = A.I.R. 1931 All. 561. 
—Sch. II, Art. 31 — Applicability — Suit ay^ainst 
tenant 'by sufferaned for damages for use and occupa^ 
tiou. 

A tenant continuing in possession after the expiry of 
his lease without the Liiullord’". consent is a tenant “by 
sufferance,” being no lietter than a mere tiespasser and 
liable to be turned out at any moment without any 
notice to quit. The liability of such a tenant is ex delicto 
as for a tort. A suit by the landlord against such a 
tenant for damagCN for u-.e anil occupation, the measure 
of such damages btung tlie amount of the mesne profits, 
is not a suit for “the profits of immovable property’^ 
within the meaning of Art. 31 of the Provincial Small 
Cause Courts Act and is not exceptetl from the cogni- 
sance of a Court of Small (^au>e*> {Venkatasubba Rao^ 
/.) Gur.wya Sathir^ju. 157 1.0 246^8 RM. 
122 = 41 L.W, 426 = 1935 M.W N. 195 = A.I.R. 1935 


of intestates property. 

A suit for a share in a prooerty of a Mahomedan, 
who died intestate is not cognizable by the Small Cause 
Court. {Niamatiillahy /.) MT. /\MiNA KhaTOON v. 
Mahomed Has vN. 149 I.C 323 = 6 R. A. 892 = 18 
R.D 351= A.I.R. 1934 All. 453. 

—Sch. II, Art. 28 — Cognizabiltty — Suit to recover 
propci ty as heir* 

A suit by a father for recovery of property as heir of 
his deceased daughter is not cognizable by a Small 
Cause Court. 49 554, foil.; 27 All 622 and 27 

I.C. 773, Not foil. {Pakenham ff^alsh, /.) RETHINA- 
SWAMY THEVAR V. Nataraja Thevar. I.R. 1933 
Mad. 232 (1) = 142 I.C 613 (1) = 1933 M.W.N. 208 = 
A.I.R. 1933 Mad, 346. 


Mad. 307 = 68ML..T. 196. 

-Sch. II, Art. 31 — ^.Applicability — Suit for mesne 

profits— If small cause. See (J. P. CODE, S. 102. 18 N. 
L J. 76. 

-Sch. II, Art. 31 — Cogmzabihty — Suit against 

agent for value of goods. 

A suit against an agent for the value of goods 
received and not ac:ounted for by him is not for 
accounts and is cognizable by a Small Cause Court. 24 
I.C. 764, Foil. {AddtuiNyJ.) AMBA PaKSHAD JOSHI 
V. Noraitan Chand Permeshri Per.shad. 135 
I.C. 64 -I.R. 1932 Lah. 48 = 32 P.L.R. 103 = A.I.R. 
i 3931 Lah. 271(1). 

Sch. II, Art. 31 — Cognizability — Suit by joint 

ozvner to recover rent collected by another. 


— Sch. II, Art. 29 — Scope and applicability — 
Balance struck and agreement to pay sum found due. 

Where not only the balance is struck but there is a 
definite agreement by the defendant to pay the sum 
found due, the agreement afford'? a tiesh cause of 
action to the plaintiff and a suit based for recoyeiy of 
money agreed to be paid is ncjt a suit within the 
meaning of Cls. (ut), C^) Art. 29. {^Rup''hand y 

J.C. and Mehta, A /C.) M\DHOWD\S RAM DAS z/. 

SantramdaS- 27 S.LR. 308 = 147 I.C. 432=6 R.S. 
166 = A.IR 1933 Sind 324. 

Sch. II, Arts. 29 and 30— Suit for accounts 

explained. 

A suit for accounts is a suit foi an indeterminate 
amount which could only be arrived at by taking the 
regiilai accounts between tlieputies. Where therefore 
the phiintitf sues for a tlefinite sum aiui shows clearly 
how that sum is to be ascertained the suit is not one for 
accounts. {Cirillcy A. J.C.) RADHAKIS^N BaNIA 
MOTILAT. BANIA. 147 I.C. 1103 = 6 N.B. 158 — 29 N. 
LE. 116 = A.I.B 193SNag. 82. 

—Sch II, Art. 29 {t)— Scope. 

The proviso to Art. 29 (c) contemplates that where a 
balance has been struck by the parties or their agents a 
suit can lie on such balance in the Court of Small 
Causes. (^R npehand y J.C . and Mehtay A J.C.) MADHOW- 
DAS Ram D\s 71 .’^antkamd AS, 27S LR. 308 = 147 
10 432=6 R.S. 166 = A.I.R 1933 Sind 324. 

— Sch. II, Art. SI— Applicability— Co sharers^ 
Receipt of profits by one, if zvrongful. 


A suit by one joint owner to recwver his proportionate 
‘ share of the rent from another who had collected the 
. entire rent, to which the tenants are also made parties, 
is not barred under Art. .31, Provinci d Small Cause 
(>)urts Act, fiotn the cognizam'e of a Small Cause 
Court. {Beckett, J.) ISHAK I_)AS z/. KaMAN MaL, 
152 I.C. 570 = 7 R.L. 289-^ A I.R. 1935 Lah. 50(1). 

-Sch. II, Art. 31 — Cognizabiltty — Suit for mesne 

profits ac tual I y rccet ved . 

A suit tor meme profits is not cognizable by a Court 
of Small Causes if the plaintiff by alleging that the 
I defentiant has actually received profits asks for an 
account of the profits received. But a suit for mesne 
' profits in which there is no allegation that the defen- 
I dant received anypiofits maybe triable by a Small 
j Cause Court as Art. 31 does not state that they should 
be considered suits for an account. {Macnatr, J.C. and 
Pollock, A.J C.) dukreeya Mehra V. Muktee 
MAHRIN. 29 N.LR 61 = I.R 1933 Nag. 82 = 141 I. 
C. 826(2) = A.I.R, 1933 Nag. 87. 

[roll. 31 N.L.R. 180.] 

i —Sch. II, Art 31 — Cognizability^ Suit for mesne 

profits actually received. 

A suit for mesne profits in which the plaintiff alleges 
that the defendant has actually received some profits is 
one calling for an account and falls under Art. 3 1 of 
the Provincial Small Cause Courts Act, and is not 
therefore cognizable by a Small Cause Court, {Gruery 
A.J.C.) Bharat z'. Firani A. 31 N.L.R. 180 = 156 
I I.C. 68 = 7 R.N. 210 = A.I.R. 1936 Nag. 42. 
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PBOV. S O 0. ACT (1887), Sch. 11, Art. 31. 

Sch. II, Art. 31 — Cogntzability — Sutt for mesne 

profits — Transfer under S. 24, C. P. Code — Appeal and 
revision, 

A suit for Rs. 187 being the profits of immovable 
property wrongfully received by the defendants is exclud- 
ed from the cognizance of a Court of Small Causes by 
Art. 31. The mere fact that the suit was originally 
instituted in the Court of Small Causes and was trans- 
ferred therefrom under S. 24 of the Code cannot altei 
its nature and justify an application for revision to the 
High Court when in fact an appeal to the District Court 
is competent. {Addtson and Bhide^ //.) Ubko-UL- 
Rahman v , Darbari Lal. 6 I.R. (Lah.) 276^146 
I.C. 846=34 P.L R. 262 = AXR. 1933 Lah. 609. 

Sch. II, Art 31 — Cogntzability — Smt for paddy 

wrongfully seized or their value. ^ 

Suits for the recovery of specific' rjuantities of paddy 
or their value from the defendant on the ground that 
this amount of paddy belonging to the plaintiff firm 
had been wrongfully seized by the defendant are suits in 
tort for conversion and are cognizable by a Court of 
Small Causes and as such no second appeal lies. And 
such suits were held not similar to a suit for account. 
A.I.R. 1928 Rang. 102 (F.B Expl. {Dunkley. /.) U 
Ba Chit v . K. m. T. T. Chettyar Firm. 161 I.C. 
406 = 7 R.R. 69 -A.I.R. 1934 Rang. 218. 

Sch. II, Art. 31 — Cogntzability — Sutt to recover 

excess collection by one co sharer* 

A suit by one of the joint landlords for lecovery of 
sums which may have been collet'ted by his co-sharers 
fiorn the tenants in excess of their legitimate share is 
not cognizable by the Court of Small Causes. Such a 
suit b essentially a suit for accounts. (^Agarwala^ Jf) 
Jagarnath Saran Singh r/. Biswa Mohan 
KUMAR. 6 I.R. (Pat.) 287 = 146 I.C. 793= A.I.R. 
1934 Pat. 2. 

-Sch. II, Art. 31 — Cogntzability — Suit for ihare 

of profits of occupancy holding. 

On declaration of joint tenancy by the Revenue Court 
a suit for a share of the profits of an occupancy holding 
would lie in a Small ('ause Court. {Kendall^ /.) RaM 
Kali v . Kamta Pra.Sai). 6 R.A. 764 = 148 I.C. 640-- 
3 A.W.R. 360 = 16 L.R. 129 (Rev.) = 18 R.D. 102 = 
A.I.R. 1934 All. 404. 

Sch. II, Art 31 — Small Caii^e nature — Sutt to 

recover — Usufruct of grooving trees. 

The trees standing on land being immovable pro- 
perty, the usufruct of growing trees is profit on immov- 
able property and a suit to recover the mesne profits 
from such usufruct is not a suit of small cause nature, 
(Case-law discussed.) (lilallate, ./.) Vallayya v, 
Bommauevara Satyanarayana Varaprasada 
Rag. IR. 1932 Mad. 818 = 140 I.C. 92= A.I.R. 
1932 Mad. 664. 

Sch. II, Art. 31 — Suit for account — What is. 

A suit in which accounts have to be taken incidentally 
to arrive at the finding whether the amount claimed by 
the plaintiff is really due to him is not a suit for 
acco»ints. Suit between principal and agent. {^Sen and 
NtamaUdlah, JJ.) BARATJ v , ABDUL HaKIM. I. 
R 1931 All. 462 = 132 I.C 30 = 1931 A.L.J. 5. 

Sch. TI, Art. 31 — Suit for account — What is — 

^uit for fixed sum based on a Prior settlement of 
Oil mints. 

here the plaintiff alleged that there was a settle- 
ment baweui the parties in 1924 under which the 
detendant acknowledged a certain amount in paddy, 
cash and hay l)ut subsequently the dealings continued 
between the j^rties, and the plaintiff claimed only a 
fixed sum, different fiom that shown in the settlement 


I PROV. S.C.O. ACT (1887), Sch. II, Art. 36. 

^ and did not call on the defendant to render an account ^ 

I the suit cannot be deemed to be one for an account as 
I contemplated by Art. 31 of the Act. 28 Mad. 394; 24 
: M. L. J. 693 and 33 I. C. 16, Ref. {Curgenven, /.) 

' Makiappa Vaikaran V. Srinivasa Mudaliar. 
136 I.C. 343 --I.R. 1932 Mad. 87= 1931 M.W.N. 976 
= A.I.R. 1931 Mad. 789. 

Sch. II, Art. 35 — Cognizabtlity — Test. 

In determining whether a suit is cognizable by a 
Court of Small Causes, the Court is only concerned with 
the allegations in the plaint. And if the plaint does not 
contain any clear allegation of criminal misappropria- 
tion or breach of trust, Art. 35, Sch. If will not bar a 
suit for recovery of the amount. {^Kendall ^ J.) GO- 
RAKH Prasad v. Baldeo Prasad. 6 I.R. (All.) 
214 = 145 I.C. 970 (2) -A.I.R. 1933 All. 902. 

Sch. II, Art. 36 (h) — Cogntzability — Suit for 

damages for wrongful arrest. 

A suit for damages for wrongful arrest is not cogniza- 
ble by the Court of Small Causes. {T^k Chand, y.) 
Mast ram v. Harnam Das. I.R. 1932 Lah. 637. 

Sch. II, Art. 35 (li) — Applicability — Cutting 

of trees under mistake of fact. 

Quaere. — Whether the cutting of trees under a 
mistake of fact does or does not fall under Art. 35 (//), 
Provincial Small Cause Courts Act (Case-law' referred.) 
{Walsh, y.) Moidin Kunhammad v. Ahmad Kutti 
Abdulla. 6 I.R. (Mad.) 147 = 145 I.C. 888 = A.I. 
R. 1933 Mad. 636. 

^Sch. II, Art. 36 (li) — Applicability — Suit for 

compensation for negligence. See C. P. Code, S. 102. 
143 I.C. 494 = 34 P.L.R. 683 = A.I.R. 1933 Lah. 363 
(!)• 

Sch. II, Art. 36, Cl. (li) — Applicability — Sutt 

for damages — Bona fide claim to land and cutting dcnvn 
tree thereon. 

Where the applicant made a hona fide claim to land 
and therefore to a tree w’hich stood thereon and whic'h 
he had cut down and the respondent brought a suit for 
damages for trespass and mischief, 

Held, that Cl. (2), Art. 35, Provincial Small Cause 
Court Act, had no application whatever and that the 
suit was of a small cause nature and consequently to 
appeal lay. {Dunkley, y.) MaUNG Moe v. Maung 
Tun Gyaw. 6 I.R. (Rang.) 92=146 I.C. 333i2) = 
A,I.R. 1933 Rang. 261. 

— -Sch. II, Art. 36 (ii) — Cogntzability — Plaint 
alleging criminal misappropriation by defendants — 
Allegation insufficient to suppoit conviction. 

If the plaintiff’s allegation contained in his plaint 
amounts to an averment that the defendants were guilty 
of criminal misappropriation, the suit is one which 
should be instituted in a regular Civil Court. But if 
there is no doubt that no Criminal Court would convict 
j the defendants if the evidence carries the case no further 
' than what is alleged in the plaint, Art. 35 (/;), Sch. II 
I will not bar the jurisdiction of the Small Cause Court. 
{Niamatullah, J.) BhaGWAN PRASAD v. PELU 
! Kewat. 164 1. C. 1013 = 7 R.A. 866 = 4 A.W.R. 968 
I =A.I.R. 1936 All. 33. 

Sch. II, Art. 36 (ii) — Cognizabtlity — Plaint 
I allegation amounting to 'the ft f 

j Where the plaint sets out that the defendant “with- 
! out right and without consent by deceit unlawfully 
I reaped the crop” of the plaintiff, the allegation amounts 
to an offence of theft which comes under Chapter 17 of 
the Penal Code and therefore the suit is excluded from 
Small Cause Court jurisdiction by Art. 35 {it) of the 
Small Cause Courts Act. {Bennet, J.) NARAIN DaS 
c/. Kashi PRASAD. 1631.0. 763 = 7 R.A. 698= 19S& 
A.W.R.36=1936 A.L.J. 248 = A.I.E. 1936 All. 264. 
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PROV. S C.C. ACT (1887), Sch. II, Art. 36. 

Sch. II, Art. 36 (ii^—CognizabUity — Smt for 

damages for offence under Chap, XIV^ /. P, Code, 

Where it is suggested that the suit is one for damages 
or loss due to an offence punishable under Chapter XVII, 
I. P. Code, the decision must very according to the parti- 
cular circumstances set out and the various allegations 
in the plaint. It may be that one single fact among the 
varying circumstances of particular cases may alter the 
whole effect of the allegations made in the plaint. Suit 
in the particular case held to be of a small cause nature. 
{Boys and Niamatullah, //.) HUKUM KandoO ». 
JAINTKI Govind Rai. I.R. 1931 All. 632 (1)= 132 
I.O. 664 (1)= A.I.R. 1931 All. 696. 

Sch. II, Art. Zb{iiy—CogmzabtljtySutt for 

damages for renioruing fruits and cutting trees — Crimi- 
nal intention not alleged , 

The plaintiff sued for damages for cutting Dak jungle 
and removing fruits of the trees by the defendants and 
the amount claimed was Rs. 50 on each count the total 
being Rs. 100. There was nothing in the plaint to 
allege that the defendants acted with any criminal 
intention. 

Held^ that the suit was congnizable by the Small 
Cause Court and that no second appeal lay. {Mukerjt 
and Bennet, //.) PANDHU PaNDEY v . GaURI DaTT 
PANDEY. I.R. 1931 All. 273-130 1.0. 481 = 1930 
A.L.J. 1247. 

Sch. II, Art. 35{ii)— Co gnizabihty— Suit for 

damages for wanton trespass. 

An action for damages for wanton trespass on land | 
is exempted from the cognisance of a Small Cause Court 
under Cl. {ii) of Sch. II of the Provincial Small 
C\mse Courts Act. {Venkatasu bba Pao, /.) RaMA 
vSWAMI ChETTIAR SUPPIAH ChETIIAR. 168 I.C. 
37-8 R.M. 216=1935 M.W.N. 868 = 42 L.W. 404= 
A.I.R. 1935 Mad. 699 = 69 M.L.J. 98. 

Sch. H, Art. 35 (iD-^Cognizability-^Test-^ 

Smt for damages for wrongful cutting of tree. 

The question whether a case is determinable by a 
Small Cause Court Judge must rest upon an examina- 
tion of the plaint and a decision by the Judge as to 
whether or no the language of the plaint on a reasonable 
construction inports the commission of an offence 
under Chap. XVII, I. P. Code. The plaintiff sued to 
recover a sum of money on the ground that the defendant 
had cut a mm tree belonging to the plaintiff which w’as 
growing upon the plaintiff’s ground and had done so 
with the knowledge of the plaintiff and without any 
right and had taken it away. 

Held, that the plaint did not disclose a criminal 
offence and that the suit w’as cognizable by the Court of 
Small Causes. {Afears, C. J, and Sen J.) BHAN DaTT 
Z/. Moti Lal. I.R. 1932 All. 648=140 I.C 606= 
1932 A.L. J. 306 = A.I.R. 1932 All. 472. 

Sch. II, Art. 36 (ii) — Cognizability — Suit for 

recover of timber or their value removed under direc- 
tions of Court — Second appeal. See C. P. CODE, S. 

102. 145 I.O. 888 = A.I.R. 1933 Mad. 636. 

Sch. II. Art. 36 (ii) — Cognizability — Suit to re- 
cover gold and silver delivered to defendant for making 
ornaments. 

A suit to recover gold and silver handed by the plain- 
tiff to the defendant, a Sonar, for making ornaments, it 
being alleged in the plaint that the defendant in bad 
faith did not return the same, does not fall under Art 
35 {if) of the Provincial Small Cause Courts Act and is 
not barred from the jurisdiction of the Small Cause 
Court. {Bennet, /.) GaNGA PRASAD v. PRABHU 
Dayal. 4 A.W.R. 1267 = A.I.R. 1936 AU. 141 (2). 
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PROV. S.C.O. ACT (1887). Sch. H, Art. 41. 

-Sch. II, Art. 36 (ii) and S 16 — Cognizability 

-^Suit regarding right to enter on another's land and 
to cut grass, 

A suit regarding a right to enter on another’s land 
and to cut grass is one falling under Art. 35 (z/), Sch. II 
and is excluded from the cognizance of Small Cause 
Court. {7'app, J.) ATTAR SiNGH v. NURU 6 I.R. 
(Lah.) 63-146 I.O. 166 = A.I.R. 1933 Lah. 172 

Sch. II, Art. 36 {if)— Second appeal — Forcible 

cutting and removal of trees — Suit tried on regidar 
side. 

Where the plaint alleged that the defendants had for- 
cibly and criminally cut certain branches of a tree but it 
appeared that the said allegations were designedly made 
with a view to ‘^how^ that by reason of Art. 35 {it) the 
suit was not cogn^able by the Small Cause Court and it 
farther appeared that no objection was raised to the trial 
of the suit by the Munsif on the Regular Side. 

Held^ that S. J02, C. P. Code, did not under the cir- 
cumstances apply to the case and that a second appeal 
W'as not barred. {Hasan ^ C.J. and Btsheshwar Nath^ 
J.) Marjad Singh v. Bhagwati prasad. 136 
1.0.889 = IB. 1932 Oudh 73 = 8 O.W.N. 1019 = 
A.I B. 1931 Oudh 411. 

Sch. II, Art. Zb ijf)— Applicability — Suit for 

refund of profession-tax — Second appeal. 

A suit foi the refund of profession-tax amounting to 
Rs. 64 is not governed by Art. 35 (/) and is cognizable 
by the Small Cause Court. The notice of demand is 
not a “legal process” and the claim for interest is not 
damages for the illegal recovery but damages for deten- 
tion of money. So no second appeal is competent. 27 
Bom. L. R. 447, Not foil.; 31 Bom. L. R. 1307 ; 3 I.C. 
422, Foil. {Ramesam /.) UNION BOARD, DeVA- 
KO^'^’AH V. Manikkavachagan Chetti. 1931 
M.W.N. 1107. 

— Sch. II, Art. ZZ^ Applicability Suit for main- 
tenance based on agreement. 

Art. 38 applies “to all suits relating to maintenance 
whether based on contract, bond, award, decree or per- 
sonal law’.” Where therefore the wdfe sues for arrears 
of maintenance alleged to be due under the agreement 
entered in the course of proceedings by her under S. 488, 
Cr. P. Code, the suit is one “relating to maintenance*' 
and Is excluded from the jurisdiction of the Court of 
Small Causes by Art. 38. {Tek Chand^ J.) MT. PAR- 
bati z/. Tek Singh. 166 I.C. 965 = 7 R.L. 810 = 
A.I.R. 1936 Lah. 101. 

Sch. II, Art. 38 — Cognizability — Suit for 

arrtars of mainte?tance — Second appeal. 

A suit for arrears of maintenance due under a bond 
or agreement is not cognizable by a Court of Small 
Causes under Art. 38 and consequently even though the 
claim be below’ Rs. 500 a second appeal is competent. 16 
Bom. 267; 20 Mad. 29; 40 A. 52, Foil. {Madgavkar, J.) 
KISANJI V, LakSHMI. 136 I.C. 477 = I.R. 1932 Bom. 
93 = 33 Boxn.L.R. 610 = A.I.R. 1931 Bom. 286. 

Sch. II, Art. 41 — Applicability-- Suit by ex- 

cO'Sharer, 

Art. 41, Provincial Small Cause Courts Act, applies 
only to a suit by a person who at the time of bringing 
the suit is a co-sharer in a joint property. A suit by a 
person who was once a sharer In such property does not 
fall under the article. {King, J.) CHOROITI v. 
Karunakaran Nair. 164 I.C. 447=7 R.M. 431 = 
40 L W. 866 = 1934 M.W.N. 1362= A.I.R. 1936 Mad. 
83=68 M.L.J. 24. 

Sch. II, Art. 41 — Applicability — Test — Suit for 

contribution by decree- holder. 

The question whether a suit falls under Art. 41 or not 
should be determined according to the averments in the 
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PERV. S.O.C. ACT (1887), Sch. II, Art. 41. 

plaint. Where a decree-holrler sued another person 
interested in the decree for expenses incurred in execu- 
tion and claim proceedings and the declaratory suit 
under O. 2l, R. 63 C. P. Code, and for costs paid to the 
other party in respect of the same. 

Held, that the suit was not governed by Art. 41. {Tek 
Chand^j,'] LABH Singh TA Qaim Din. 32 P.L.B 
710 = A.I E. 1931 Lah. 748. 

— -Sch. II, Art. 41 — Cogmzabtlity — DtssoHca 

piirtfier ship —Suit for contribution against le^al repre- 
sentative. 

Where the paitnership is not subsisting, a suit by one 
of the partners against the legal repiesentatives of ano- 
ther partner for contiibution in re'^pect of the amount 
paid by him in re^pect of a joint dectee against both the 
partners is maintainable on the small side. How- 

ever, it will be open to the defend ints to prove that on a 
settlement of ac.'ounts the amount payable by them is 
wiped out or redu<:ed. {Pandra/ii: Roto, /.) GURU- 
SVVAMI NAICK 7J. Venkidammai.. 153 I.C. 451-^7 
B.M. 355(1) = 41 LW. 580 1935 M W.N. 597 = 
A.IB. 1934 Mad. 699 (2)-G8 M.L J. 405. 

Sch. II, Art. 41— Co^nt Z'lhi lity — Payment by 

one liable to pay — Suit for reimbursement. 

Certain putnidais filed a lent suit and got a decree 
against the pl.iiiiiilf and his brothers and others. The 
plaintiff saiil he had no possession of or interest in any 
of the lands of the jote in question, having long before 
separated fiom his brotheis, and as the putnidars had, 
hov>ever, executed the rent decree against the plaintiff, 
he had been obliged to satisfy that decree and so brought 
the present suit for reimbursement. 

Held, that the suit was not one for contribution but 
one for reimbursement, since his contention was that the 
defendants were wholly liable and that he was not liable 
at all and so \Nas cognizalile by the Court of Small 
Causes. 18 (bW.N. 1308, Foil. (^Lort Williams and 
Na^vn All, JJ.) RAUHASVAM DUITA ANANGa 
Mijnjari Dasi. 15110 626=7E.O. 145 (1) = 38 
O.W.N. 532-A.I.R. 1934 Cal. 626. 

Sch. II, Art. ^2—Cognizability—‘ Suit for 

arrears of allotment and call-money. 

A suit by a company for recovery of arrears ot allot- 
ment money and call-money due on shaies allotted is 
cognizable by a Court of Small Causes. (^Phtde, /.) 

People's Pank of northern India, Ltd. v. 
ChananRam. IB. 1933 Lah 381 = 143 1.0. 723 
(1) =34 P L B. 592 = A I.B 1933 Lah. 657. 

PUBLIC DOCUMENT. See Evidence Act, Ss. 65 
AND 64. 


PUBLIC GAMBLING ACT (1867), S. 5. 

14L.B 361 (Or.)=1933 A.L.J. 1254 = 1933 Cr.O. 
876 = A I.B. 1933 All. 554. 

Ss. 3 and 4 — Accused admitting gambling zn a 

house — No proof that profit was made by house owner — 
Le reality of convicticn. 

The admis>ion of the accused that they were gambling 
at the time of the raid by the police in the house of one 
A', in the absence of proof of the fact that was being 
taken by X or piofitwas made by him, would not war- 
rant the conviction of the accused under the Act. 
(A/.W Ahmad, J.) ThaKUR DAS v. EmpEROR. 160 
I.C. 998-8 BA 687 = 35 Cr.LJ. 354 = 1936 A.L.J. 
419-1935 AW.B. 1314 = 1936 A Cr.C. 287 = 1936 
Or 0. 96 -A.I.B. 1936 All. 109. 

*Ss. 3 and 4 — '‘'Common gaming house'' — "Ring- 

game" kept i/f one of items in variety entertainment. 

In an emdo^ure erected for a variety entertainment 
one of the item^ was the iing-ganie. Phi-, was a game 
where the public may, if they so desire, tiy to throw 
brass rings, winch they buy fiom the management at 
foul to the anna, over small coin placed on a table. The 
coins were ranged from one anna to a rupee. 

Held, that this enclosure could not be properly de^'crib- 
ed a-, a ‘ common gaming house”, not could the table on 
which the coins w'eie spiead be de^Jcribeil as an instru- 
ment of gaming and that even if technically it could be 
so described, this was cleaily a case of de minimis non 
curat 4 i, a principle of law’ w’ell recognized by (^lurts 
and enunciated by S. 95, I. P. Code, 

Held further, that this type of game w’hen played for 
such small prizes was not the rnischief aimed at by the 
Public Gambling Act {Voirig, C J. and Dm Moham- 
mad, /.) Abdul Qadar Jan 7>, Emperor. 158 I C. 
65 = 36 Cr.L.J. 1258 = 1935 Cr.C. 365 = A.IB. 1936 
Lah. 225. 

Ss. 3 and 4 — Prosecution under- -Piczioiis tin- 

snecess/ul attempts by F^olice to implicate arcused — 
Duty of Court. 

Where the police had on previous occasions made 
unsuccessful attempts to falsely implicate the accused 
under the Gambling Act, the Couit must before lecord- 
ing an order of conviction under Ss. 3 and 4, be Satisfierl 
that there evidence of unimpeachable character to 
suppoit the conviction. {Iqbal Ahmad, /.) ThaKUR 
Das 7' Emperor. 160 IC 998 --8 BA. 687=36 
Cr.LJ 354 = 1936 ALJ 419 = 1935 AW.B 1314 = 
1935 A.Cr.C. 287= 1936 Cr.C. 96 = A.I.B. 1936 All. 
109. 

Ss 3 and 4 — Pf fls^cution under — Residents of 

locality addicted to ^amblin^ —No presumption against 


PUBLIC GAMBLING ACT (III OF 1867)— 

by Magistrate who issued search 7vartant — Legality. 

It is not desirable that a Magistrate who issued a war* 
rant for the search of premises where gambling was 
reputed to take place should himself try the case subse 
rjuently and a conviction by such Magistrate cannot 
stand. {Paipai, J.) SHYAM BeHARI v, EMPEROR. 
153 I.C. 146 (1) = 36 Cr.L J. 293 = 7 B. A. 450 (1) = 
1934 Cr.C. 1305 = 4 A.W.B 345 = A. I.B. 1934 All. 
987 (2). 


S. 1 — In drum' Tit of gaming defined. 

Anything w'hi( h assists gaming or which is used for 
fmtheiance of gaming w’ould be instrument of gaming. 
Iti^iK.t possible to give an exhaustive list of ^uch 
arlid It will be nece^sary to consider the article in 
que-iiou With icfLiejice to the game that is played. Slips 
of papers fouiul the house held to be instruments of 
pming. 65 I C 852; 46 A. 447 and 49 All. 562, Rel. on. 

and Paipai, JJ,) LaCHHI RaM v. EmpeROR. 
6I.B (All.) 286 = 1461.0. 293 = 34 Or.L.J. 1244 = 


accused. 

In a prosecution under Ss. 3 and 4 of the Act, no 
presumption against the accused can be made by the 
mere fact that residents of a particulai locality are ad- 
dicted to gambling. (fqbal Ahmad,/) THAKUR DaS 
V, Emperor. 160 I C. 998- 8 B A. 687 = 36 Cr L.J. 
354 = 1936 A.LJ. 419 = 1936 A.W.B. 1314 = 1935 A. 
Cr.O. 287 = 1936 Cr.C 96 = A.I.B 1936 All. 109. 

■“ S. 5 — Search under — S. 103, Cr. P, Code, not 
appltcahle— Entry by police-officer scaling walls at 
midnight — Validity of search 

The provisions of S. 103 of the Cr. P. Code do not 
apply to a search conducted after the is^ue of a warrant 
under S. 5. A search conducted under that Act is not 
illegal either for the reason that the search witnesses 
were persons residing about half a mile away from the 
applicant’s house or that it was made by means of an 
entiy into the applicant’s house by the police officer 
scaling the walls of a neighlx)uring house at midnight. 
Such a power is expressly conferred by S. 5 of the Act, 
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PUBLIC aAMBLINO ACT (18S7), S. 6. 

68 I. C. 845 and 1 Luck. 301, Foil. {Nanavutty^ /.) 
MAHADEO PRASAD ViSHNU EMPEROR. 9 LUCk. 
366-6 E.O. 267-11 O.W.N. 62 = 147 10. 317 = 36 
Or.L. J. 397 = 1934 Or .0. 260 = A-I.E. 1934 Oudh 90. 

Ss. 5 and 10 — Issu,* of warrant on infotmation j 

that gaming was likely to take place in a houie — LeK^t^ 
lity — Examination of person found in the house under 
S. 10 — Presumption that persons present were there for 
gaming — If arises, 

A wairant issued not upon information that the house 
was being used as a common gaming house but upon in- 
formation that gaming was likely t(^ take place therein, 
is not in str.ct accoraance with the provisions of S. 5 of 
the Act S. 10 must be read strictly and if the \sairant is 
not issued stiictly in accordance with the provision^- of the 
Act, then a person found in the house when it iscearch- 
ed may not be examined under that section. No pre- 
sumption arises against per-jons who were found in the 
premises that they were theie for the purpose of gaming, 
when the house was searched on the illegal warrant. 
{Thom. J.) Hhikuo V. Emperor. 6 E.A. 825^ 
148 I.C. 1128 -- 35 Cr.L J. 878 - 3 A. W.E. 541 = 1934 
CrC.617 (1)-1934 A.L.J. 680-AJE 1934 All. 
524(2). 

3s. 5 and 6 — Search by police-officer — Presump- 

tion under S. ta^if ari'ies. 

In the absence of strict compliam'e with the provisions 
of S. 5 the piesumption unfler S. 6 cannot be raised. 
Where a Magistrate who did not authori'C any police 
ofticer to take action undei S. 5, IduI himself profe.ssed 
to take action tlid not enter the loom himself to conduct 
the search but sent the Police Insirector to do it. 

Held the provisions of S. 5 wrete not complied with 
and the presumption under S. 6 cannot be raised from 
the instiuinent of gaming .seized by the Inspector. {Jai 1 
Lafj.) IlARi Ram 7'. Emperor. 141 1 0.659 = 1.1 
B.1933LaU. 164(2)- 34 CrL.J. 252-34P.LE. 618 ! 
= 1933 Cr.C. 354-A.I.E. 1933 Lah. 234. 1 

S. 6 — Presumption under — prosecution^ when 

can invoke. 

Where the prosecution invokes to its aid the presump 
tion under S. 6 of the Act, it must prove afl'innatively 
that the search was in accordance with the piovisions of 
S. 5. Unless there is something on the record to show' 
that the ofihcei who conducted the search, or issued the 
W'arrant for seaich, did so in pursuance of the belief that 
the house was used as a ‘common gaming house” no 
presumption can, on the recovery of instruments of 
gaming from the house, be made, against the accused. 
Wheie there is no such evidence, the conviction of the 
accu.sed cannot be sustained merely on the stiength of 
the presumption leferred to in S. 6. {Iqbal Ahmad, J.) 
Thakur Uas 7>. Emperor. 160 IC. 998-'=8 E.A. 
687 - 35 Or L J. 354 - 1936 A.L. J 419 = 1935 A W. 
E. 1314 = 1935 A.Cr.C. 287 = 1936 Cr.C. 96 = A.I.E. 
1936 All. 109. 

S. 6 — ScoPt,. 

S. 6 lays down that the Court must draw' a presump- 
tion fioni the finding of cards, etc., that the house was 
used as a common gaming house, and that that presump- 
tion will stand until it is rebutted. {Thom and Sennet, 
JJ) Emperor 7/. Basant Rai. 6 IE. (All.) 279 = 
146 I.C. 244 = 34 Or.L J 1232 = 14 L.E. 212 CCr.) = 
1933 Cr.C. 913 = A.I.E. 1933 All. 574. 

S. 7 — Common gaming house — Private room 

containing all paraphernalia of club. 

A private room containing all the paraphernalia of a 
club and rented by members of only one caste is not 
prima facte a common gaming house within the mean- 
ing of the Act, even if the members indulge in a game 


PUBLIC GAMBLING ACT (1867), S. 13. 

of cards and even if there is a certain amount of money 
at stake upon the issue of the game {Ferrers, J C, and 
Havehwalla, A. /. C.) A DAM ALI v. EMPEROR. 

165 I.C. 971 = 7E 8.219=36 Cr L.J. 866 = 1936 Cr. 

O. 247 = A I.E. 1936 Sind 62. 

Ss 10 and 11 — Tender of pardon to co- accused 

— Penvet s of Magistrate. 

The proceduie relating to the grant of pardon to a 
CO- accused under the Act is a special one and oven ides 
the general law on the ‘-ubject as laid dowm in the Cr. 

P. Code. The liying Magistrate is therefore justified 
under Ss. 10 and 11 m granting a pardon to one of the 
accused and using Ins eviflenre against the co-accused. 
{Nanavutty, J.) MaHADEO PraSAD VISHNU v . EMPE- 
ROR. 9 Luck. 365 = 6 E.O. 257=147 I C. 317 = 36 
Cr.L.J. 397= ILO.W.N. 62= 1934 Cr.C. 260 - A I.R. 
1934 Oudh 90. 

S. 12 — Game of skill- — Dart game. 

In the dart game there was a target divided into diffe- 
rent coloured half Im h squares each numbered fiom 1 to 
10. The squares in the honzontal rows were numbered 
J to 10 in sequeiiLC, bat the veilical rows did not contain 
the numbers an anged in theii seijuence. The nunibeis 
were scattered about the boaicl haphazard. The player 
was given 5 darts, and if he put one of these darts into 
one of the squares bearing the number on which he had 
j staked he got twice his slake baik. Tlie darts, which 
W’ere of varying weight and length, weie thrown from a 
i distance of about 12 feet in a bad light, and the numbers 
I were not distinguishable except by petsinis with keen 
I eye-Mght. 

I Held, that the dart game was a game of chance and 
i w’as not intended to be anything else. {Pollock, A. /. 6’.) 
SiKANDAR Khan 7l Emperor. 31 NLE. 24 = 36 
CrL.J.60 = 162 I.C. 209---7 R.N. 91 = 1934 Cr.C. 
1087 = ALE. 1934 Nag. 225. 

S. Vl~Game of skill — Roll-up or table game or 

table game held to Ik only game of chant c. 

Ill the loll up of table game the player rolled 2 resi- 
dent lubber balls up to the far end of the table where 
there are 13 shallow' cups numbered 1 to 13. The sum 
of the numbers of the 2 cups in which the balls even- 
tually settled w'as the player’s score and it was open to 
him to bet that he would score 6 or under or 7 oi 8 and 
over. If he successfully staked on 6 and under or on 8 
and over, he p>csuraably got twice his stake back, and if 
he successfully staked on 7 he got a higher rew'ard. 

Held, that tlie roll up or table game was a game of 
chance, and not a game of skill. {Pollcck, A. J. C f) 
Sikandarkhan V. Emperor 31 N.LR. 24 = 36 
Cr.L.J. 60 = 152 IC 209 = 7 E.N. 91=1934 Cr.C. 
1087 = A. I.E. 1934 Nag. 225. 

S. 13 — At tides ranging in value frotn two pice 

to about one tupec— Number of tickets equal to number 
of articles — Each ticket available for one anna — Lottery 
and not gambling. 

The applicants had for sale a variety of articles of 
trifling value. These articles were said to have ranged 
in value from two pice up to aliout a rupee. They 
adopted the method of writing out as many tickets as 
there were articles with the name of one of the articles 
on each ticket. They invited purchasers to buy any 
ticket for one anna. The purchaser then leceived the 
aiticle the aescription of which was written on the 
ticket. 

Held, that what had been described above did nol 
constitute gambling wdthin the meaning of the Public 
Gambling Act, and that it was more of the nature of a 
lottery and a harmless one. {Kisch, J.) SHIVA CHA- 
RAN V. Emperor. 6 1.R. (All.) 230=146 I.C. 76 = 
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PUBLIC GAMBLING ACT (1867), S. 13. 

34 Cr.L.J. 1128 (2)-U L.R. 218 (Or.) = 1933 A.L.J. 
926 = 1933 Or.O. 827(1)=A.LE. 1933 All. 482(1). 

— S. 13 — Gambling place — Mere publicity or its 
visibility from public place — Not sufficient. 

In order to be a public place or a public thoroughfare 
within the meaning of S. 13, the place or the thorough- 
fare must either be open to the public or actually used 
by the public, and the mere publicity of the gambling 
place or its visibility from a public place or a public 
thoroughfare is not sufficient. (^Iqbal Ahmads Jf) EMPE- 
ROR Z/. Sripal. 6 R.A. 606-147 I.O. 1028 (2) = 35 
Or.L.J. 664 = 1934 A.L J. 360 = 1934 Or.O. 46= A. 
I.R. 1934 All. 17. 

"S. 13 — ''Public place" — Meaning of . 

Where the place selected by the gambleis (accused) 
charged under S. 13 is such that the * intention of the 
accused is not to obtrude themselves, upon members of 
the public, but on the contiary to conceal themselves 
and carry on the play secretly, they cannot be convicted 
under S. 13 of the Act of gambling in public place. A 
low lying nala selected as the place for gambling, which 
is quite away from a road running parallel to it is not 
a “public place’*. {Subhedat , A./.C.) (JOVINDA v. 

Emperor. 162 I.O. 886 = 37 Or. L.J. 712=8 R.N. 
291 = 18 N.L.J. 336. 

S. 13 — Side-betting in dart game — If amounts 
to gambling. 

Although tlie dart game itself cannot be said to be a 
gambling game, side-betting upon the result of throwing 
the darts may amount to gambling within the meaning 
of S. 13 of Act. (^Lort Williams and Jack, //.) 

Superintendent and Remembrancer of Legal 
affairs, Bengal v. l. E. Renny. 62 Oal. 865=162 
1.0. 129 = 37 Or. L.J. 630 (2) = 8 R.O. 672=:A.I.R. 
1936 Oal. 184. 

PUBLIC HIGHWAY. 

i'i?^r(l) Highway. 

(2) Easements Act, S. 28 (a), 

PUBLIC NUISANCE. 

*S*^^’(1) C.P. Code, S. 9i. 

(2) Cr. P. Code, Ss. 133-143. 

(3) Penal Code, S. 268 

PUBLIC OFPIOE. See CONTRACT ACT, S. 23— 
PUBLIC Policy. 

PUBLIC OFFICER. See C.P. CODE, 2 (17). 

PUBLIC PATH. See EASEMENTS ACT (1882), S. 
18 . 

PUBLIC PLACE. See CR. P. CODE, S. 133. 
PUBLIC POLICY. See CONTRACT Act, S. 23. 
PUBLIC PROSECUTOR— Duty of. See Cr. P. 
CODE, S. 162. 13 Rang. 670-A.I.R. 1936 Rang 
370 (F.B.). 

PUBLIC PURPOSE. See Land ACQUISITION ACT 
(1894), S. 3 (/;. 

PUBLIC PURPOSES LAND ACQUISITION 

ACT (VI OP 1857) — Scope and object of — Acquisition 
under — Declaration of "public purpose" — If conclu- 
sive — Works of Public Utility Companies Act (XXII 
of 1863). 

Act VI of 1857 was for the acquisition of land for 
public purpose, whereas Act XXII, 1863, is for works 
of public utility to be constructed by private persons or 
companies in contra distinction to the purpose of the Act 
Acts give powers of acquisition for 
different purposes. The declaration under the one Act 
that the acquisition was for a public purpose is conclu- 
sive as is the declaration under the other that “the land 
may be taken under the Act”. The declarations having 


PUBLIC SUITS VALIDATION ACT (1932). 

been made, it is not open to any Court to hold that it 
was not for a ‘public purpose*. (Wort and Agarwala, 
y/.) JAINTY Central Colliery, Ltd. v. Jagdish 
PRASAD Singh. 166 I.C. 98 = 7 R.P. 647 = 16 Pat.L. 
T. 681-A.I.R. 1936 Pat. 134. 

PUBLIC RIGHT. See CR. P. CODE, Ss. 137 AND 
139- A. 

PUBLIC ROAD. 

See (1) C.P. CODE, S. 91. 

(2) Highway. 

PUBLIC SERVANT. 

See (1) Cr. P. CODE, Ss. 195-197. 

(2) Penal Code, Ss. 21, i6l. etc. 

Obstruction of. See PENAL CODE, Ss. 186, 189 

AND 341. 

PUBLIC SERVANTS ACT (XXXVIII OF 1860), 

S. 8 — Commisstonei s — Whether 'a court' — Complaint 
under S, 195, Cr, P. Code, 1898. 

The Commissioners appointed under the Public Ser- 
vants Act, 1850, are a Court though their conclusions 
take the form of advice to superior authority. Conse- 
quently a complaint by them is necessary under S. 195, 
Cr. P. Code. (Harrison, J.) M. M. KhaN v, EMPE- 
ROR. 12 Lah. 391 = I.R. 1981 Lah. 1010 = 134 I.C. 
818 = 32 Cr.L.J. 1252 = 32 P.L.R. 939 = 1931 Cr.C. 
924-A.I.R. 1931 Lah. 662. 

PUBLIC SERVANTS INQUIRIES ACT (XXXII 

OF 1860), S. 26 — Officer dismissed ivithout enquiry — 
Right of suit — Government of India Act, S. 96-B (1) 
and R. 14. 

A Reader in the Government Press was dismissed 
from service without any enquiry. He sued the Secre- 
tary of State for damages for wrongful dismissal. 

Held, he had no right of action, as R. 14 framed 
under the Government of India Act, imposing formali- 
ties like enquiry before dismissal of a civil servant was 
specifically without prejudice to the provision of the 
Public Servants Inquiries Act, S. 25, which says : “No- 
thing in this Act shall be construed to affect the autho- 
rity of the Government for suspending or removing any 
public servant without an enquiry under this Act”. 
When that was the case it was not possible to say that 
the Government or the authority to whom it delegated 
its powers in the matter could not, with reference to R.14, 
dismissal its civil servant without an enquiry. That one 
was doing work, as a reader in a press, which could have 
been done by a private person did not make him any the 
less a public servant or limit the right of Government to 
dismiss him at his pleasure. The statutory rules gave 
him no right of suit, and the general rule was that no 
remedy could be taken but the particular remedy pres- 
cribed by the statute, ((Beasley, C, J, and Bardsiuell , 
/.) Rangachari V. Secretary of State for 
INDIA. 67 Mad. 857 = 40 L. W. 146 = 154 I.C. 884 = 
7 R.M. 606 = A.I.R. 1934 Mad. 616 = 67 M.L.J. 
123. 

PUBLIC STREET — Conversion of private land — 
Proof. See CaLCUITA MUNICIPAL ACT, S. 3 (57). 58 

Cal. 1124 = A.LR. 1931 Cal. 433. 

PUBLIC SUITS VALIDATION ACT (IX OF 

1932) — Scope, 

One of the avowed objects of the Act is to validate 
suits pending at the time of its enactment which would 
otherwise be invalid by reason of the previous sanction 
of the Local Government in respect thereof not having 
been obtained as required by S. 93 of the C.P. Code. It 
is not necessary for the plaintiffs to obtain any sanction 
of the Local Government during the pendency of the suit 
(Bisheshwar Nath and Smith, //.) PreMO v, SHEO 
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PUBLIC TEMPLE. 

Nath. 8 Luck. 266=-140 I.O. 896 =LE. 1933 Oudh 
22-9 O.W.N. 966- A.I.B. 1933 Oudh 22. 

PUBLIC TEMPLE. 

SeeQi) Hindu Law— Religious Endowment- 
Temple. 

(2) Religious Endowment. 

PUBLIC TRUST. 

(1) C.P. CODE, S. 92. 

(2) Hindu Law— Religious Endowment. 
C3) Mahomedan Law— Wakf. 

(4) Religious Endowment. 

(5) Trust. 

(6) Trusts act. 

PUISNE MORTGAGE. 

See (1) Mortgage— PRIOR AND subsequent. 
(2)T.P. ACT, S. 75. 

PUNCTUATION. See INTERPRET a'jton OF Sta- 
tutes. 

PUNISHMENT. See Penal Code, Ss. 53-75. 
PUNJAB ALIENATION OF LAND ACT (XIH 

OF 1900) — Apphcabthty — Additional charge on mort- 
gages created before Act. 

A deed creating an additional charge on mortgages of 
1895 and 1896 does not attract the provisions of the 
Alienation of Land Act 13 Lah. 660, Foil. {Bhtde 
and Rangi Lai, //.) MULK RaJ if. RaSAL SinGH. 

35 P.L.R. 606. 

(as amended hy 1931)— Applicability— Mort‘ 

gage sanctioned before Act . I 

A compulsory mortgage sanctioned before 1st July, 
1931, on which date the amended Punjab Alienation of ! 
Land Act came into force is not affected by the Act. l 
(Tapp, /.) Mahomed Shah Khem Chand. I. 
R. 1933 Lah. 393 (1) = 143 I.C. 879 = 34 P.L.R. 691 i 
-A.I.R. 1933 Lah. 136. 

■ 'Construction. 

The act is on extremely beneficent measure, intended 
primarily to protect land belonging to members of the 
agricultural tribes who form the backbone of the 
population. It is the duty of the Courts to administer 
it in a generous and literal spirit and to see its useful 
and beneficial provisions are not whittled down by any 
legal quibbles. {^Addison and Agha Haidar. //•) 
Thakar Das v . Roshan Din. I.R. 1933 Lah. 161 
-141 I.C. 634 = 34 P.L.R. 523 -A.I.R. 1933 Lah. 
S97. 

House, 

A house in a village “abadi” does not fall within the i 
definition of land. (^Bhtde, /.) DEPUTY COMMIS- ; 
SIGNER, Kangra Dt. V, SHIV RAM. I.R. 1933 Lah. 
236=142 I.O. 652 = 34 P.L.R. 399-A.I.R. 1933 
Lah. 126. 

. — ^-Retrospective effect. * 

The Alienation of Land Act has no retrospective | 
effect. (Tek Chand and Tapp, //.) MT. UMRAO 
BiBi V. Ram Kishen. 13 Lah. 70=1 R. 1932 Lah. 
379 = 137 I.O. 820 = 33 P L.R. 1003=A.I.R. 1932 
Lah. 281. 

——Sale ordered by decree — Objectiofi to sale — 
Whether can be raised before executing Court. 

Where the sale is ordered by the decree an objection 
cannot be taken before the executing Court that the 
property is not alienable under the Punjab Alienation 
of Land Act. (Addison, /.) SuRJAN v. Tegh 
Bahadur Singh. I.R. 1931 Lah. 389 = 131 I.C. 
229=A.I.R. 1931 Lah. 646. 

S. 2 (3)— Applicability of Act — Land within 

Small Town Committee. 

Where the Act is otherwise applicable the fact that 
the land is included in the limits of the Small Town 


PUNJ. ALIENATION OF LAND ACT (1900), 
S. 3. 

Committee does not matter. (Irving, F.C.) TaRA 
Singh z;. Mt. Fazlan. 36 P.L.R. 234 = 13 Lah.L.T. 
29. 

'Ss. 2 (3) and 16 — Date trees— Liability to 
attachment and sale. 

I Fruit trees (date trees) giving annual produce and 
I standing on agricultural land though not expressly 
mentioned or included in the definition of land given in 
I S. 2 (3) are not liable to attachment and sale in execu- 
j tion of decree against the owner who is a member of an 
: agricultural tribe. A decree-holder can therefore attach 
i each year the fruit of the date trees as part of the pro- 
I duce of the land just as he can attach wheat but he 
! cannot attach the trees and sell them in perpetuity with 
a view’ to the fruit, t.e., produce, being gathered by him 
in perpetuity. Stich a sale, is prohibited not only by 
S. 15 but by S. 3, and comes within S. 16 of the Act. 
(Addison, j.) Deputy Commissioner, Jhang v. 
Ganga ram. 6 I.R. (Lah.) 12 = 34 P.L.R. 786 = 144 
I.C. 691 (1) = A.I.R. 1933 Lah. 880. 

I S. 2 (3) — '‘Land' — If includes trees, 

I Trees, whether fruit trees or otherwise, cannot be 
I considered to be ‘land’ within the meaning of S. 2 (3). 

! Reading Ss. 2 (3) and 15 together the term ‘land’ in 
I S. 2 (3) must be confined to the ordinaiy meaning of 
‘land’ especially as there is a distinction drawn in the 
Act itself betw’een land and the products of the earth of 
land. A. I.R. 1933 Lah. 880; 108 P.R. 1919, Overr.; 
5 Lah. 385 and l5 P.R. 1892, Rel. on. {Young, C.J., 
Bhide and Dm Mohammad, //.) BHAGWANAz^. GoPI. 
165 I.C. 669 = 7 R.L. 761=37 P.L.R. 821 = A.I.R. 
1936 Lah. 202 (F.B.). 

— S. 2 (3) (a) — 'Sites of building' . 

The sites of the building and other structures referred 
to in S. 2 (3) (a) are tho'se that exists on a portion of 
land which is actually under cultivation or is let or 
occupied for agricultural purposes or for purposes sub- 
servient to agriculture {Rangi Lai, /.) DEPUTY COM- 
MISSIONER OF Attock v , attar Chand. 160 I.O. 
640= 8 R.L. 646 = A.I.R. 1936 Lah. 901. 

— S. 3 -Dayis are not Jats, 

Dayas held not a sub-division of Jats and so a Daya 
who makes an alienation cannot be treated as a member 
of an agricultural tribe. {Tapp, /.) DEPUTY COM- 
MISSIONER, Jhang r. Devi Dit ta. 6 I.R. (Lah. 
87 = 146 I.C. 246 = A.I.R. 1933 Lah. 58. 

— ■— S. 3 — Effect. 

Sanction of Deputy Commissioner is required for 
auction sale of agriculturist’s land. {Middleton, J.C . 
and Saaduddin, A J.C.) HASH AM KhaN v. MaHOM- 
med Yusaf Khan. 150 1.0.641=7 RPesh. 3 = 36 
P.L.B. 220= A.I.R. 1934 Pesh. 34. 

— S. 3 — Mortgage of holding — Validity as between 
agriculturists. 

There is nothing illegal or opposed to public policy in 
one agriculturist taking the land of another agriculturist 
on mortgage, undertaking in exchange to pay off the 
debts due by the mortgagor to a non-agriculturist. {Tek 
Chand, J.) WaSINDA RAM v. BAHADUR KHAN. 162 
I.C. 224 = 7R.L. 268=36 Or.L.J.20 = 36 P.L.R. 361 
= 1934 Or .0. 697 = A.I.R. 1934 Lah. 434. 

S. 3 — Sale to non-agriculturist — Sanction — 

Considerations, 

A sale that infringes the directions given in the Land 
Administration Manual should not be sanctioned by the 
Deputy Commissioner under S. 3 of the Punjab Land 
Alienation Act, merely because the non -agriculturist 
vendee who happens to be a creditor of the vendor 
offers a better price than an agriculturist could afford 
to offer. Such a result does not justify the grant of 
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sanction. {tattfi, F.(\) EmpkrOR v. FaTEH has to see is whether if the application had been made 
Mohammad. 13 Lab.L.T. 67. befoie the .sale, it would have appeared as one which 

^.Z-Scope— "Land”— Rxecutton sale of trtet— should have been granted on the facts then existing. 

Vahdityof — Jf passes land also, (7^r7«^, F.C,') Tara SinGH z/. Ml. FaZLAM. 36 

A sale in exenition of trees apart fiom the land on P-L-R. 234 = 13 Lah.L.T. 29. 

which they stand is not in contravention of the provi- S. 3 (2) — Sanction under — Grant of — Dtscre- 

sions of the Act. They are not “land** as defined in tion — hxerctseof. 

S. 3 of the Act. A sale of the trees does not necessarily S. 3 gives a discretion to the Deputy Commissioner; 
involve a sale of the land underneath as a legal incident, but that discretion is a sound discretion guided by law. 
The question is one of intention. Where the Court Sanction under S. 3 f 2) should not be given merely to 
orders the sale of the trees only, because the land can- [ enable the payment of unsecured debts. It is not 
not be sold, it is obvious that there is no intention to sell j desirable that the Deputy Commissioner should use his 
the land. {Coldstream and It hide, JJ.) DpTUTY I powers under the Act with the object of as‘^isting the 
Com MISSION KR, iHANO V. AYA SiNOH. 166 I.O. 793 1 collection of the J.and Revenue. {Lattfi, F.C.) Em- 
= 8 B L. 28 = A.i.B. 1936 Lah. 324. I peror v. N. R 14 Lah.L T. 11. 

S. 3(2) — Applicahility — Moit^at^e not covered S. 3 (2), Proviso (i) — Vendor resiling from 

by S. 6 — Sanction, i sale — Sanction of Commisnonti — F actum of sale — 

S. of 3 the Act applies only to permanent alienations i Decision as to — Value of . 
of land A mortgage which is not covcied by S. 6(l)((r), j Though no person can have sanction forced on him 
{f) or (c) of the Act cannot be given effect to. Sanction 1 to make a sale which he does not want to make, where, 
should not therefore lie nccoided to it. The proper j howe\er, the fact of •'ale is proved and the vendor 
remedy in such a ca'^e is to appl> to the Government for ; desires to resile fiom it iindei cover of the Act, the 
special sanction under iJ:. 0 (1 )(//), through the usual j Deputy Commissioner is competent to give sanction 
channel (Laiift^ F,C.) RaSANT Singh 7'. IIlRA. ; under S. 3 (2), provi‘-o (/) even against the will of the 
14 Lah L.T. 12. ! vendoi if equity requires it. This of course implies that 

S. 3(2) — Conditional sanction — Legality. [ the Deputy Commis‘'ioner should come to a decision on 

Sanction to alienate should be given or refused un* the factum of sale but that opinion is no adjudication 
conditionally, '1 he Court cannot grant sanction subject and is not binding on the Tahsilclar or Collector, 
to the condition of prior payment of debts, (/rring, F, ■ (/rr’ing, F.C\) MAHMUD v. GOPAI. SlNGH. 11 Lah. 
C.) JASSU Ram 7\ Sultan Khan. 11 Lah.L.T. 52. ' L.T. 133. 

S, 3 (2 ) — Decree contravening siction--- Validity ■ S. 4 — Agriculturist — Sa>ed 7v/i ether comes 

A decree passed in violation of the terms of S. 3 (2) under. 
of the Punjab Alienation of I.and Act is not a nullity. ' Quaerei Whether a sayed alavi belongs to the general 
The decree is open to appeal or revision and unless set j category of sayeds and is therefore entitled to the advan- 
aside, is binding. It is not a decree pas.sed without tages conferred upon the tribe in the District of Gurgaon 
jurisdiction. {Tek Chand and Din Mahomed,, //•) . under the Alienation of I.and Act. {Broadmay and 
SarbuLAND z/. PREM Das. 16 Lah. 66-155 I C, Agha Haidar, JJ.) MaHOMED AHTRAM Uli.aK 
616--= 7 R.L. 744-35 P.L.R. 709 = A.I R. 1934 Lah. ' Khan t/. Delhi Motor and Furnhukk Works. 
947. ' I.R. 1932 Lah. 616=139 I.C. 712 -33 P.L.R. 906- 

• S 3 (2) — Marriage 7vith Aivan male — Status of A.I.R. 1933 Lah. 243. 


wife not affected. 

A w’oman, not oiiginally an A wan, does not, by 
marrying an Aw'an male, become an Awan herself and 
thus escape the restrictions imposed by the Act. {Fraser^ 
J C. and Saaduddin, A.J C .') SaHIR JaN v. Ma HOM- 
ED. 141 I.C. 268 = A.I.R. 1933 Pesh. 1. 

Ss. 3 (2) and 14 — Fermanent alienation — | 
Validity of . 

A permanent alienation is not invalid. All that S. 3 
(2) .says is it shall not be effec'tive, unless and until 
sanctioned by the Deputy Commissioner. So where a 
gift is made to one who is not a member of an agricul- 
tural tribe, the gift Is valid, but a copy of the decree 
should be sent under S. 21 (a) to the Deputy Commis- 
sioner for suitable action. {Fraser, J C. and Saadud- 

dm, A / C.) Sahib Jan 7r. M.ahomed. 141 I.C. 
268= AIR. 1933 Pesh. 1. 

S. 3 (2) — Sale to non agriculturist — Sanction of \ 

DePut V Commissioner — Circumstances to he considered. \ 

When the fact of a sale is proved and the vendor 
desire^ to resile from it under cover of the Act, the | 
Deputy (’’ommissioner is competent to give sanction ' 
under S. 3 (2), proviso (1), even against the W'ill of the ’ 
Vendor if the erjuitits of the case appear to require it and , 
the sale I', not opj)()sed to the principles of the Land- 
Alieiuiiicn Act. There is no compulaion on the Deputy ■ 
Commissioner arising out of the fact that the .sale has ! 
taken place. On the contrary he has to be strictly on j 
his guard against an attempt to evade the Land Aliena- j 
tion Act by presenting him with a fait accompli. All he 


i S. 4 — Trust for benefit of statutory agricultu- 

rists — If a number of an agricultural tribe. 

A trust is not a membei of an agricultural tribe unless 
it is notified, but merely because the trust is principally 
for the berefit of Rajputs who are statutory agiicultii- 
rists, it cannot be said that the trust is a member of an 
agricultural tribe as notified within the district. {Addi- 
son, /.) Deputy commlssioner, Kangra v. Sana- 
tan Dharam Rajpu'J High School. A.IR. 1935 
Lah. 274. 

S. 6 — Alienation by agriculturist in favour of 

non agncuiturist — PVhether void. 

Where a member of an agricultural tribe makes an 
alienation, whether permanent or temporal y, in favour 
of a non-agriculturist in contravention of the provisions 
of the Act, thecontiact is not void ab initio, and the 
posse‘«sion of the alienee is not necessarily unlawful in 
every case 120 P.R. 1906; 79 P.R. 1913 and 27 P.L. 
R. 1906, Ref. {Broadway, Tek Chand, Coldstream, 
Dali p Stugh and Abdul Qadtr, JJ.) QaDIR RukhSH 
V. Hakam. 13 Lah. 713 = I.R 1932 Lah. 547 = 139 
I.C. 17=33 PL.B. 861 = A.I.R. 1932 Lah. 503 
(r.B.). 

~S. 6 — Applicability — Mohyal Brahmins — Con~ 

version to Muhammadanism — Subsequent notification 
declaring all persons of this tribe to be members of 
agricultural tribe — Such converts come within notifica- 
tion. 

A family of Mohyul Brahmins were converted to 
Muhammadanism. Subsequent to this a notification was 
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issued by which all persons belonging to the Mohyal 
Brahmin tribe were declared to be members of an agri- 
cultural tribe. 

Held^ that the above family, though they were con- j 
verts to Muhammadanism, were still Mohyal Brahmins 
and that they came within the notification, and that S. 6 
applied to them. (^Addison and Ag/ia Haidar^ //.) 
Ghulam Ahmad v. Ghulam Farid. 6 I.R. (Lah.) 
131 - 146 I.O. 733 = A.I.R. 1933 Lah. 844. j 

Ss. 6 and 17 — Further advance on sccunty of I 

mortgaged land on same condtttons — Whether amounts \ 
to new mortgage. j 

The essence of a mortgage is a “transfer of an inter- 
est,^’ in immovable property. A document which gives ; 
immovable property as security for the satisfaction ot a , 
debt, without ti anslerring any interest in the property ^ 
merely constitutes a charge on the property and is not a , 
mortgage Where a mortgagor, having already moit- i 
gaged his lands with possession to the mortgagee in 1874, ' 
takes a further advance from him in 1925 on the security i 
of the land alieady mortgaged, on the same conditions ! 
as the original mortgage, such a tiansaction docs not 
amount to a fresh alienation of an interest in the land. ! 
and con'-eqiiently the provisions of the Alienation of 
Land Act are not attracted. But if the new transaction 
purports to cancel the earlier one, oi contains conditions 
substantially different from those contained in the origi 
nal mortgage, or an additional aiea of land is included 
in the security, the old mortgage is at an end, and a new 
and wholly different relationship between the parties , 
is created, to ^^hich “c-r ntcessitate rtt^' the piovisions of | 
the Alienation of Land Act will be attracted. Simllaily 
if the new transaction raises the aggregate moitgage- 
money to a figute in excess cif the value of the land, it 
will really be a sale though ostensibly given the foim of 
a mere advance on the old aecuiity. In each case there- 
foie the Court has to determine the true natuie of the 
transaction. (^Broidioay, A.C.J,, Tck Ckand and Abdnl 
Quadtr.JJ.) Sher Singh z/. Da YA Ram. 13 Lah. 
660 - 1 R. 1932 Lah. 514 -1391.0.49=- 33 P.LR 847 
= A.I.R. 1932 Lah. 465 rPE.). 

fAppl. 142 LC. 641 (642). Rel. 35 B.L.K. 606 (608).] 

Ss. 6 and 8 — Mott gage contrary to Act — V alt’ 

dtty. 

A moi tgage in violation of the provisions of the Act i 
is not void in toio. It is enforceable on the points not | 
expressly covered by the Act. {Coldstt earn and Bhide^ ' 
// ) SocHET Singh z/. Hadavat Ullah. 13 Lah I 
608 -LR. 1933 Lah. 44 = 14010. 863 = 33 P.L.R. 
815 - A I R. 1932 Lah. 630. 1 

""Ss. 6 and 9 — Morte;age in contravention of — j 

Validity ot — Revision by Deputy Commissioner. i 

If a member of an agiiculluial tube makes a mort- ' 
gage on his land in any manner or form not permitted j 
by or under the Act, the mortgage i-5 not absolutely ille- | 
gal and the Deputy Commissioner has autlioiity to revise , 
and alter the terms of the mortgage, so as to bring it in i 
.iccoi dance with such form of moi tgage permitted by i 
or under the Act as the mortgagee appears to him to be 
equitably entitled to claim. (Adaison and Agha Haidar^ 

//.) Ghulam ahmau z/. Ghulam Farid. 6 I.R. 
(Lah.) 131 =146 I.C. 733 = A.I.R. 1933 Lah. 844. 

S. 6 — Sale in contravention of Act — Effect of — 

Suit to recofi'cr puce paid — Contract Act^ S. 65. 

A contract of sale in contravention of the provisions 
of the Punjab Alienation of Land Act is not void ab 
imtio, because there is a provision in the Act enabling 
the vendee to have the defect in his title removed by 
securing the sanction of the Deputy Commissioner. If 
he fails to apply for such sanction, or if such sanction is 
applied for and is refused, the so called permanent alie- 

O. D.— 11— 186 
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nation takes effect as a usufructuary mortgage in form- 
(tf) permitted by S. 6 for such term as the Deputy Com- 
missioner considers to be reasonable. Where a vendee 
alleged himself to be a member of an agricultural tribe 
but was found by the Courts to be a non* agriculturist, 
the c^se is covered by S. 65 of the Contract Act, and 
the vindee can recover the pi ice paid by him to the 
vendor. {Rangi Lai, J.) BAHADUR v. MAHOMED 
DIN. 7 R L. 94 = 151 LC. 172--A.I.R. 1934 Lah. 979. 

“ S. 6 (1) (a), (b) and (c) — Mortgage not falling 
iindei — Sanction for — Procedure for obtaining. See 
PUNJAB ALIENA'IION OF LaND ACT, S. 3 (2). 14 
Lah.L.T. 12. 

S. 9 — Mortgage deed tn7 alidated — Claim for 

pers on a I d ecree — ^la intoinability . 

Where the plaintiff gave up the mortgage security 
since he could not avail him‘^elf of the proviMons in the 
deed because of S 9 of the Act and claimerl a money 
decree, 

Held, that the suit was maintainable and should be 
determined on the terms of the deed excluding the terms 
lelating to the security of land. {^C old dream and Bhidcy 
//.) SocHKT Singh 7/ II \dayat Ullah. 13 Lah. 
508 = I R. 1933 Lah. 44=140 I.C. 863 = 33P.LR. 
816= A.I.R. 1932 Lah. 630. 

S. 9 (1) — Applirativn by mortgagee — Dental of 

validity by mortgagor — Fcrmissibility. 

The moitgagor cannot defeat the mortgagee who 
applies under S. 9 (1) by flenying the legitimacy of the 
mortgage, a^ the mortg igee would then have no other 
remedy whatever. The Deputy (Commissioner has 
authority to revise the teirns of the mortgage in spite of 
the mortgagor’s objei'tion. {Irving, F.C.) ALI AKDAR 
V. Amar Singh. 11 Lah.L.T. 145. 

Ss 14 and 21- A (2) — Decree contravening Act 

— Remedy of Deputy Commissioner. 

There can be no doubt that the course laid down in 
sub section (2) of S. 21 A of the Act is the only one, 
that is open to the Deputy Commissioner whose atten- 
tion has been drawn to a decree passed by a Civil Couit, 
which appears to give effect to a permanent alienation 
of laml which had been effected in contravention of the 
provisions of the Act, and if he fails to take action in 
the manner prescribed therein the decree stands. Obvi- 
ously S. 14 has no application fo such a case. It deals 
with those cases only in which the dispute as to the 
validity of the alienation has not been taken to a C'ivil 
Court and that Court has not passed :i decree in connec- 
tion therewith. Where a decree is passed by a Civil 
Court giving effect to a sale which contravenes the pro- 
visions of the Act and the Deputy Commissioner con- 
verts the sate into a mortgage under S. 14, his action is 
clearly ult/ z tires and cannot in any way affect the Civil 
Court decree. {TekChand and Dm Mahomed, J/.) 
Sarbulani) V. Prem Das 16 Lah. 56 = 156 I.O. 616 
= 7 R.L. 744 = 35 P.L.R. 709 A.I.R. 1934 Lah. 947. 
Ss. 14 and 6- Sale to non-agriculturiU — Posi- 
tion of alienee till sanction 

Until the sanction of the Deputy CXunmissioner is 
given to a permanent alienation , like a sale to a non- 
agriculturist, the alienation takes effect automatically as 
I a usufructuary mortgage in form A permitted by S. 6 
for such term not exceeding twenty years and on such 
conditions as the Deputy Commissioner considers 
reasonable. {Addison, J.) MT. NANDI v. PaLA 
Singh I.R. 1933 Lah. 414 = 144 I.O. 13 = A.IR. 
! 1933 Lah. 650. 

^ S. 16 — Applicability — Date trees. 

, Fruit trees (date trees) giving annual produce and 
1 standing on agricultural land though not expressly 
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mentioned or included in the definition of land given in I 
S. 2 (3) are not liable to attachment and sale in execu- 
tion of decree against the owner who is a member of an 
agricultural tribe, A decree-holder can therefore attach 
each year the fruit of the date trees as part of the pro- i 
duce of the land just as he can attach wheat but he can* | 
not attach the trees and sell them in perpetuity with a ! 
view to the fruit, /.<?., produce, being gathered by him I 
in perpetuity. Such a sale is prohibited not only by , 
S. 15, but by S. 3 and comes within S. 16 of the Act. I 
{Addison^ /.) DKPUTY COMMISSIONER, JHANG v. \ 
Ganga Ram. 6 I.R. (Lah.) 12 = 34 P.L.R. 786= j 
144 1.0. 691 (1) = A I.R. 1933 Lah. 880. 

S. 16 — Applicabtltty — Date trees attached in \ 

execution » \ 

Trees are not land wdthin the meaning of S. 2 (3) and | 
hence the statutory prohibition in S.'l6 (1) of the Act | 
does not apply in the case of the date trees attached in j 
execution of a decree. A.I.R. 1925 Lah. 29, Rel. on. j 
{Tapp, /.) Deputy Commissioner, Jhang v. 
Shankar Das Lachhman das. 6 IR. (Lah.) 11 | 
(1)-=144 I.C. 690 = 34 P.L.R. 780 = A.I.R. 1933 Lah. ; 
689. 

— S. 16 — Decree against member of agricultural 
tribe — Sale of property in execution — Permissibility, 
Land belonging to a member of the agricultural tribe , 
cannot be sold in execution even though a decree has 1 
been obtained by the mortgagee against such member. ! 
The executing Court cannot ignore the provisions of law i 
and sell the property which the Legislature has made i 
non transferable. {Addison and Agka Haidar, JJf) 
Thakar Das v, Roshan Din. I.R. 1933 Lah. 161 
= 1411,0.634 = 34 P.L.R. 623 = A.I.R. 1933 Lah. 
897. 

— S. 16 — Decree in contravention of executing 
Court cannot sell land — Section mandatory. See C. P. 
Code, S. 47 — Executing Court. A.I.R. 1934 Lah. 
609 (1). 

-Ss. 16 and 21 A — Decree in contravention of 

S. \(s — Procedure — Objection in execution — Maintain- 
ability, 

If a decree contravenes S. 16 of the Act, the proper 
course is to attack the decree itself and not to attack a 
subsidiary order passed in execution of that decree. 
Where a decree orders the sale of certain property for 
the realisation of the decree debt, an objection that the 
judgment-debtor is an agriculturist, and that the property 
cannot in consequence be sold in execution, cannot l)e ' 
raised for the first time in execution proceedings, j 
{Skemp, /,) BudHU RaM v. ALI SHAH. A I.R. i 
1936 Lah. 443. 

S. 16 — Decree ordering sale — Plea as agrieul’- \ 

iurist — Whether can he raised in execution. 
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JHANUA RAM. 12 Lah. 367 = I.R. 1931 Lah. 291 = 
130 1.0. 419 = 31 P.L.R. 842=A.I.R. 1930 Lah. 
1034. 

[R. 32 P.L.R. 486 (487). J 

-S. —Land belonging to member of agricul- 
tural tribe — Collector ordering execution of lease for 
satis factian of decree — Subsequent objections by judg^ 
meni debtor under S, 47, C. P. Code — Jurisdiction. 

On an application to attach certain land which be- 
longed to a member of an agricultural tribe, the Collec- 
tor suggested that portion of the land be leased for two 
years, and the Court without issuing notice to judgment- 
debtor passed order that the land be leased foi two years 
and the records were sent to the Collector for necessary 
action. The judgment-debtor filed objections by an 
application undei S. 47, C. P. Code, but it was dismiss- 
ed on the ground that the Court had become functus 
officio after the order passed on receipt of Collector’s 
proposal. 

Held, that the Collector was acting only as a 
ministerial officer, that as mutation was not affected 
by the Collector, the decree could not be said to have 
been satisfied and that it w’as open to the judgment-debtor 
to raise the obiections. 1928 Lah. 475, Rel. on.; 1931 
Lah. 141 and 1929 Lah. 121, Dist. {Bktde, /.) SheR 
Mohammad v, Bhagwan Das. I.R. 1933 Lab. 488 
= 144 I.C. 609 = A.I.R. 1933 Lah. 441. 

S. 16 — Members of agricultural tribe — Sale of 

land in insolvency — Application to set aside — Delay 

The land of a member of an agricultural tribe was 
sold in insolvency and the sale proceeds were distri- 
buted among the creditors. The insolvent relying on these 
i payments to creditors applied for discharge and was 
i accordingly discharged. He subsequently, long after the 
I expiry of the period of limitation, filed an aoplication to 
I have the sale set aside on the ground that the land 
; cannot be sold under the Act. 

' Held, that though the land cannot be sold in insol v- 
I ency, under the above circumstances he was not entitled 
to have the sale set aside 1930 Lah. 1034, Ref. {Jai 
■ TmJ j ) JAI Ki.shan dass V. Chiragh Din. I.R. 
1933 Lah. 277 (1) = 142 I.C. 812 = 34 P.L.R. 486 = A. 
I.R. 1933 Lah. 250. 

, S. 16 — Opinion of Collector — Pirwer of Couit 

not to follow 

Where some land belonging to the judgment-debtors 
is attached and thereafter the Collector is consulted as 
to what farm of the land should be arranged the Court 
is not bound to follow the Collector’s report. Where 
the decree-holder prefers objections to such a leport the 
Court should go into the question and dispose of the 
case on the merits. 1 Lah. 192 (P.C.), Rel. on {Addi” 
son, y) the union B.ANK, ltd, MOHAMMAD 

Said Khan. I.R. 1931 Lah. 364=131 I.C. 92. 


Where a decree orders the sale of a certain property 
for the realisation of a debt the objection that the 
judgnient debtor is an agriculturist and that the property 
' annot be sold in execution proceedings by virtue of the 
provisions of the Alienation of Land Act cannot be 
raised for the first time in execution proceedings and the 
executing Court cannot go behind the decree. {Tek 
C/und, J.) GaNESH DaS z; GANGA SINGH. IR. 
1932 Lah. 393 -=138 I.C. 60 = 33 P.L.R. 632= A.I.R. 
1932 Lah. 529. 

“ S. 16 — Land of member of agricultural tribe — 
Sale by Official Receiver to another agriculturist. 

A Receiver in insolvency, in whom the property of 
the member of a notified agriculturist tribe has become 
vested, does net possess power to sell his land to another 
agriculturist. 1928 Lah. 734 and 119 I.C. 730, Diss. 
From. {Broadway and Tek Chand, //.) MIRZA v 


— S. 16 — Scops — Provisions of Provincial Insol- 
vency Act modified. 

S, 16 of the Punjab Alienation of Land Act over- 
i rides the provisions of the Provincial Insolvency Act in 
respect of all matters which are done in “enforcement at 
the order of adjudication.” {Broadway and Tek Chand, 
yy.) yimzkv. jhanda ram. 12 Lah. 367=I.R. 
1931 Lah. 291 =130 I C. 419 = 31 P.L.R. 842= A.I.R. 

I 1930 Lah. 1034. 

I -■ ' "S. 16 (1) — Scope'^A^n cultural land — Attach- 

; ment in execution. 

1 S. 16 (1) does not prohibit the attachment of the land 
i belonging to an agriculturist in execution of a decree 
j against him and a decree-holder is entitled to claim a 
I declaration that the land of his agriculturist debtor is 
1 liable to attachment and to be thereafter dealt with as 
! provided in S. 72^ C. P. Code. 1 Lah. 192, Rel, on. 
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{^Broadway and Tek C hand ^ JJ,) MiRZA JHANDA 
Ram. 12 Lah. 367 = I.B. 1931 Lah. 291 ==130 I.O. 419 
= 31 P.L.R. 842= A.I.R. 1930 Lah. 1034. 

S. 16(2) — Construction and scope — Lease for 

sixteen years tn execution — Second decree in favour of 
same creditor — Second lease for 20 years to take effect 
after expiration of prior lease — Legality. 

A decree against a judgment-debtor (agriculturist) 
•was satisfied in 1926 by a lease of two wells of the judg- 
ment-debtor for a term of 16 >ears. Subsequently in 
execution of another decree in favour of the same judg- 
ment-debtor the Court ordered that there should be 
another lease for 20 years of the same two wells, to take 
effect after expiry of the prior lease. 

Held, that the second lease contravened S. 16 (2) of 
the Act and the Court was at liberty to make a farm or 
mortgage only for a total period of twenty years. 

Heliiy further^ that the Court cannot convey anything 
more than the right, title or interest of the judgment- 
debtor, or anything more than what the latter himself 
can convey; if the latter's capacity for alienation is 
limited by law, S. 16 of the Act does not confer any 
such extraordinary power on the Court. (Skemp^ /.) 

Deputy Commissioner, Muzakfargarh v. Seth 
SUKHDIAL. 167 1.C. 1028 = A.l.R. 1936 Lah. 66. 

S. 16 (2) —Lease of entire land of iud^ment- 

debtor — Powers of executing Court. 

Ordinarily, the executing Court must proceed at the 
instance of the decree-holder until the decree is fully 
satisfied ; and it is only when a statutory bar exists that 
execution to the full extent can be refused. There does 
not appear to be any statutory provision that a judg- 
ment-debtor holding land not liable to sale is entitled to 
have a sufficient area for his maintenance exempted 
from the farm or lease which an executing Court is 
empowered to arrange. The power of the executing 
Court to lease out the whole of the judgment debtor’s 
land cannot be affected by any standing order of the 
Financial Commissioner. {Beckett, /.) Narinjan 
Dass V. Fazal Hussain Shah. 168 I.O. 842=8 R. 
L. 316 = 37 P.L.R. 629 = A.l.R. 1936 Lah. 30. 

(as amended by Act I of 1931), S. 16 (2)- 

Mortgage ordered to be effected by Court without advice 
of Collector — Validity of. 

Where a mortgage ordered to be effected by the 
Court in respect of rhe property of the judgment-debtor 
is without the advice of the Collector and no .suitable 
provision is made for the maintenance of the judgment- 
debtor and his family, the mortgage is not valid. 
{Dalip Singh, /.) 13HAGWAN DaS v, NIKKA. 6 
I.R. (Lah) 253 = 146 I.C. 630 (2) = 34 P.L.R. 986 = 
A.l.R. 1933 Lah. 813. 

(as amended by Act I of 1931), S. 16(2)— 

Nor etrospecti z 'C ope rati on . 

S. 116 (2) inserted by Act I of 1931 is intended to 
operate in future. It has no retrospective operation, 
and does not affect mortgages affected before the pass- 
ing of the Act. {Tek Chand and Monroe, JJ.') MT. 
SURJI V. Sheo Ram. 14 Lah. 389=6 I.R. (Lah.) 
34 = 144 I.O. 966 = 34 P.L.R. 277 = A.l.R. 1933 Lah. 
492. 

— S. 21-A — Application under — Omission to 

implead legal representatives of deceased party — Abate- 
ment — Setting aside — Extension of time — Power of 
Court. See C. P. CODE, O. 22, Rr. 4 (3) AND 9 (3). 

A.I.R. 1936 Lah. 443. 

Ss. 21-A (2) and 14 — Decree contravening Act 

— Remedy of Deputy Commissioner. 

There can be no doubt that the course laid down in 
sub-section (2) of S. 21-A of the Act is the only one, 
that is open to the Deputy Commissioner whose atten- 
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tion has been drawn to a decree passed by a Civil Court 
I which appears to give effect to a permanent alienation of 
I land which had been effected in contravention of the 
I provisions of the Act and if he fails to take action in the 
manner prescribed therein the decree stands. Obviously 
S. 14 has no application to such a case. It deals with 
those cases only in which the dispute as to the validity 
I of the alienation has not been taken to a Civil Court 
I and that Court has not passed a decree in connection 
i therewith. Where a decree is passed by a Civil Court 
I giving effect to a sale which contravenes the provisions 
j of the Act and the Deputy Commissioner converts the 
I sale into a mortgage under S. 14, his action is clearly 
ultra vires and cannot in any way affect the Civil Court 
decree. {Tck Chand and Jhn Mahomed, JJ.) SaR- 
BULAND V. PREiVbDAS. 16 Lab. 66=165 I.C. 615 = 7 
R.L. 744 = 35 P.L.R. 709 = A.l.R. 1934 Lah. 947. 

'S. 21 A — Scope — Object. 

Section 21-A was enacted merely to enable the ('ourt 
to correct a decree which infringed the law on the face 
of the record. Where the mortgaged property was a 
house and not agricultural land and the Court came to 
the conclusion that it was not land at the time of mort- 
gage. 

Held, that there were no grounds for revision. A.l.R. 
1927 Lah. 897, Rel. on. {Rangt Lai, J.) DEPUTY 
Commissioner of Attock v. attar Chand. 160 
I.C. 540 = 8 R.L. 646 = A.I.R. 1935 Lah 901. 

— S. 21'‘A (2) — '‘'‘Informed of such, decree" — Mean- 

mg of . 

It is the duty of the Court, under S. 21-A, sub-S. (1) 
to send to the Deputy Commissioner as such a copy of 
his decree or order. Where a warrant for possession of 
the property in execution of the decree was sent to the 
Collector in the usual course and a subordinate in his 
office endorsed it to the tahsil, 

Held, this was not information which came to the 
knowledge of the Deputy Commissioner, (Addison. J.) 

■ Deputy Commissioner, Kangra v. sanatan 
dharam Rajput high School. A.l.R. 1935 Lah. 
274. 

I PUNJAB CANAL AND DRAINAGE ACT (VIII 

I OP 1873), S. 33 — Cut made from rajbah — Whether 
; punishable. 

A rajbah maintained by the Government is a very 
: different thing from a water course. A cut made from 
a rajbah is not punishable under S. 33. 

Semble . — There is an obvious lacuna in the Act on 
this point. (Pa^unsend, F.C.) LAL Singh v. EM- 
I peror. 10 Lah.L.T. 6 (1), 

PUNJAB COLONIZATION OF GOVERNMENT 
! LANDS ACT (V OP 1912) — Horse breeding grant in 
Sargodha colony — Tenancy- at -will — Subsequent acqut- 
\ sition of occupancy — Death of tenant — Absence of legal 
I heirs — Procedure — Escheat. 

I Where, on the death of a tenant, who acquires occu- 

■ pancy rights in respect of a horse-breeding grant (in 
I Sargodha colony), the original grant being a tenancy-at- 

will — there is no heir competent to succeed under the 
rules and conditions applicable to the tenancy, the ten- 
ancy should escheat to the Government, as there is no 
legal heir. Land to wffiich there is no heir at law invari- 
ably reverts to Government to be held and re- allotted 
by the Government at their discretion. The Collector has 
no jurisdiction to grant mutation in such a case at the 
instance of rival claimants. (Dobson and Latifi, F . 
Cs.) rukayya Begam V. Faqir Ullah Shah. 
14 Lah.L.T. 33. 

S. 10 — Government land — Powers of Government 

to assign — Right of previous allottee to question — Inter- 
ference by Civil Court. 
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Certain land was shown as a way in the plan when 
certain Ahatas were allotted to the plaintiffs. Sub5e- 
quently ho\\ever the same land was allotted by Govern- 
ment to the defendants. The plaintiffs sued for a 
declaration that the land was a pathway and for a 
mandatoiy injunction. 

that the propeity Ijeing that of the Government 
they w’fcie free to allot it in any manner they liked. 

Held, /u*'ther, that even if the Government had not 
exercised its powers properly the Civil (^ouit cannot 
interfere. {Addtsou uhd Bhtde^ / J-) SfWa SiNGH 

z/. Slcrktauv t)F Statk. 12 Lah. 5^1 E. 1931 
Lah. 915 - 131 LC. 291 = 32 P.L R. 206 -AIR. 1931 
Lah. 270. 

S. 15 — Death of grantee — Widows paytng tn- 

stalmt/its-- I.ands 7vkether form accfttion to husband's 
estate. 

A certain peison obtained gi.int of land as a utfaid 
posh as a tenant. His son completed the five years* teim 
of tenancy recjiiiied to get the right to purLha‘'e the 
land and he a:tiially p.iid the liist instalment. He 
however died subsequent!) aiul rnutatifin was made in 
favour of his three widows in August 190S. The lattei 
paid the othei instalment^'. 

Held, that the property proved an accretion to the 
estate of the dee < as eel and that the widows had onl> a 
life estate in the same. {Coldstream and Dalip Stn([h^ 
//•) JlWAN SlN(;H r/. AJMER KAUR. 134 I C. 1117 
-I.R. 1932 Lah. 13- A IR. 1932 Lah. 144. 

S. 15 — Prior agreement for transfer —Entry of 

transferee s name in records. 

Although a sub.sequent transfer by the tenant is void, 
a piioi agreement for tiansfer can be given effect to, but 
the name of the transferee cannot be enteied in the re- 
cords in the absence of the Government, {flarrtson 
and Aadison, //.) KaNDHaRA SiNGH v. LADHA 
Singh. I.R. 1932 Lah. 453 = 138 LC. 268, 

Ss. 17, 24, 25, 2Q Scope of S.3f)— 

Junsdti tiun of Cii'il Court — Exclusion of — Extent of, 

A widoA, M of the oiiginal cinntee of land was in 
possession in accordance with S. 20 {b^. The Commis 
sionfci granted M permission tosuiiendei her rights to 
her daughter B and mutation of names in the land 
revenue records was effected accordingly. A suit w^as 
brought by a reversioner praying for a declaration that 
the gift and the orders of the Commissioner would not 
affect his rights after the death of hi. The lower ('ourt 
held that jurisdiction of the Civil Court was barred in 
viitue of S. 36. 

Held^ that what w'as excluded from the jurisdiction 
of the Court w’as any matter of W’hich the ('ollector W’as 
empoweici by the Act to dispose such a matter 

w’ould be action taken under S. l7 or Ss. 24 and 25 or 
S. 26; and that the jurisdiction of the Civil Court was 
not ban eel 

Held . further, that one of the matters to be ascertain- 
ed foi the proper disposal of the case would be what 
was the ertect of the mutation effected in B's favour, 
VIZ, wliethei the legal effect of the mutation was to 
Cl Gate new tenancy in B's favour or whether only A/*s 
I ntcu-st in propeity was relinquished. 1932 Lah. 412, 
Kef. \^Ccld.stt earn and Currie. JJ.^ GUROIT SiNGH 
^ Mr. Man Kaur. 150 1.0. 634 = 6 R L. 861--A.I. 
R 1933 Lah. 293. 

■ S. Vh— Applicability — Agreement to sell land in 
futuro. 

^ S. 19 ioibuls the transfer of tenancy rights by a 
Government in l.ivoiir of a third party without the 
sanction of the Coniimssioner or other officer appointed 
by him. Wheie the transfcM is not of tenancy rights 
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but the agreement is to sell the land after proprietary 
rights have been conferred by the Government, to such 
ail agreement S. 19 has no application. Such an agree- 
ment, does not purport to be a sale in praesenti of the 
tenancy rights, but is a mere agreement to sell in futuro 
the proprietary rights in the land, if and when they are 
conferred on the promisor. S, 19 is, therefore, no bar 
to a suit for specific peiforniance of the agreement. {Tek 
C hand and Abdul Kashid, JJ.) Ghulam MOHAM- 
MAD V. Lakh A Singh. 153 I.C, 437 = 7 R.L. 433 = 
37 P.L E. 68 = A.I.R. 1935 Lah. 181 (2). 

S. 19 — Personal grant — Agreement to share 

grant with stranger — Legality, 

Where the grant is purely personal and has been 
made for reiuleiing militaiy service to the Crown, the 
; giantte cannot introduce strangeis with himself to 
I >hare tlie grant and any agreement a^lmitting rights of 
j other's to share the giant is illegal {Addjtcn and Dm 
\ Alolnmmad, JJ) MT. HaRNAM KaUR z'. NaRAJN 
Singh. 17 Lah. 38 =161 I.C. 201 - 8 R L. 682 = A, 

I I.R. 1936 Lah. 739. 

i S 19 — Pure hast of tenancy from Collector — 

: Stcrtt a^ieenunt by purchaser soifh ariotlur that each to 
! advance half pnrchase-moucy and to take possession of 
j hal t of land and half profits — Subsequent a Qr cement to 
I rtpav purchase money in lase of breich — Enfort eability. 

I G bought with the sanction of the ('ollector a tenancy 
' which was held on horse breeding terms. Trior to the 
purchase G had made an oral agreement with T that T 
would advance half the purchase-mom y of Rs. 10,000, 
pay half the outgoings and have possession of one half 
of the land and receive one half of the profits. Though 
the agreement, was a void agreement under S. 19, the 
parties to it observed it loyally for several years and 
j subsequently G executed a formal written document in 
I which after reciting the earlier transaction he expressly 
made an agreement to the effect that the enjovmont of 
! the lands should continue .is before, but in case of a 
j bieach of the agreement it was provided tliat he, and 
I after his death In'* childien, should pay ♦he full purchase 
j money of the land to the other parties to the agreement. 

I On death of G, his son succeeded and ejected T's sons. 
In a suit by T's son foi tlu amount fixed ui the agree- 
ment. 

Held, that the subsequent agreement w'as entirely 
distinct from the prior one, that it was not illegal as it 
onl\ provided that a certain '-tate of affair's should con- 
tinue and that even though the prior tlealing was in 
operative, plaintiff was enutled to half the purchase- 
money wdiich his father had paid. {Tek Chand and 
Monroe, JJ) QURRAN HUSSAiN SHAH Z'. FaZAL 
Shah. 6 I.R. (Lah.) 69 = 146 I.C. 163 = A.I.B. 1933 
Lah. 291. 

S. 19 — Sale under — Contrat t between parties not 

to compete in auction— Validity. 

An agreement betw’een several persons not to bid 
against each other and to buy the propeity in paitner- 
ship is not opposed to public policy, and the party w’ho 
had advanced money to the bidder under the agreement 
can recover the same on his refusal to perform his part 
of the contract. i^Jat LaL /.) NAND 7>. BhaGAT 

Singh. I.R. 1931 Lah 869 = 134 I.C. 101 = 32 P. 
L R. 879=A.I.R. 1932 Lab. 32. 

Ss. 19 and 21 (a) — Scope — Occupancy tenant — 

Widow succeeding to son with permission of Gcaernmeni 
— Subsequent gift to daughter with sanction of Com- 
missioner — Locus standi of husband* s reversioners to 
contest. 

One N who was granted occupancy rights by Govern- 
ment in a plot of land died in 1897. His son who 
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succeeded him died in 1898. The Government then 
allowed his mother, /V’j widow, to succeed to the occup 
ancy rights. Later she made a gift of her rights to her 
daughter, the gift being sanctioned by the Commissioner 
under S. 19 of the Act. The nephews of N brought a 
Suit to declare that the gift shall not be operative after 
the death of N*s widow. 

fields as A^’f widow was not an heir to her son under 
S. 59 of the Punj ib Tenancy Act which regulated the 
succession to occupancy rights prior to Act V of 1912, 
the act of the Government in alloi^ing her to succeed 
amounted to allotting the occupancy tenancy rights to 
her, and that sacces-'ion would be governed by S 21 
(rt) of the Act that the gift having been sanctioned by 
the (Commissioner under S. 19 of the Act, which section 
alone restiicted her lights of alienation, the reversioneis 
of her husband had no lo n^ stanfi to contest the gift. 
{Addiro/t and Abdul A"as//id , / /.) (JlllULAM KaSUL 
',v. MsT. Mohammad Libi. 16 Lah 262=^161 I C 
974(1')-8R.L 832(l; = 37P.LR. 797=A.IR. 1936 
Lab. 319. 

— S. 19 — T 02 ant agreeing to gtve possession of land 
for debt due or tn alterniti7>€ to pay a ceitatn sum a 
year — Agreement not void. 

Where a tenant agreed with the plaintiff to wipe off 
his indebtedness by giving possession oi a pait of the 
land, the tenancy of which had been gi anted to him by 
the G(jvernnient or in the alternative to pay a ceitain 
sum a year, in a suit by the plaintiff for rec(»very of 
three annual instalments, 

id eld ^ the agreement could not he deemed to be void 
under fS. 19 of the Act as accoiding to the recitals, the 
relationship between the parties was of a creditor and a 
debtor and not of a landlord and a tenant. (^Jat Lai^ 
y.) Mahomed Zaman z/. Mahomkd IIayai'. 163 
I.C.388-7R.L. 430-35 P.L.R. 575-AXR. 1934 
Lab. 857 

S. 19 — '‘^Transfer'* — Famtly arrangement on 

death of tenant. 

Where a bona fide dispute as to the question of suc- 
cession had arisen between the parties on the death of 
occupancy tenant and a family airangenient was arrived 
at wheieby the entire land'* were taken by brother of 
deceased and the widow w^as given maintenance allow- 
ance. 

Held^ theiewas really no transfer in this case within 
the meaning of S. 19. {fFek C/iandand Ahdnl Rashtd^ 
JJ.) Jagpal Kaur SuKAT Singh. 160 1.0.21 
-8R.L. 483 -A.I.R 1936 Lah. 638. 

— — S. 20 — Death of grantee — Mutation in namef of 
sons and 7uido7oed daughter in lazu — Daughter-tn lazv 
not described holder of life estate — Absolute estate 
conferred — Valuiity to be questioned tn Reienue Court, 

Where on the death of a grantee the mutation was 
effected in the names of his sons and the widow' of his 
predeceased son and it w^as not stated in the mutation 
order and entry that the widows merely acquired the pro- 
prietary lights as life tenant. 

Held, (1; that the widow should be taken to bean 
absolute owner and that her alienation of the e^tate by 
will w'as valid ; (2) that the question as to w’hether she 

had or had not paid her share of the Nazarana was 
immaterial; and (3) that if the grant to the widow was 
against the rules the proper procedure was to impugn 
the same before the higher revenue or executive autho- 
rities and not before the Civil Court. (^Harrison and 
Tek Chand, JJ) MT. BUDHAN v, KaRMAN. 131 
I 0. 214 = A.I.R. 1931 Lab. 417 (2). 

S. 20 — Scope, 

S. 20 of the Act provides a self contained law of 
succession to tenancies of original grantees. It is com- 
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plete in itself. It overrides the customary law' of the 
home districts. If the provisions of Cls {a) to (^/) do 
not provide a successor, it is mandatory on the Collector 
to make a nomination, for the tenancy shall devolve 
upon the succe'-sor or successors nominated by the 
Collector. In such a case any person or persons who 
w'ere included within those w'ho could l)e so nominated 
but were not nominated are not aggrieved parties and 
have no right of appeal against the order of the Collector. 
{Calvert, F, C.) Mt. IIaRNAMO v, SOHAN SINGH. 
12 Lah.L.T. 49. 

^Ss. 20 and 21 — IVidozo of original grantee in 

possession — Succession to — Abomination of successor— - 
Validity of. 

Where widow of original grantee of land i- in posses- 
sion in accordance with S. 20 {b), frtina facte the 
succession would be governed by the piovisions of S. 21 
and S. 21 does not give widow power to nominate a 
successoi. {Coldstream and Currie, JJ.) GURDIT 
Singh 7^ Mr Man Katjr. 150 I.C. 634 = 6 R.L 861 
= A.I.R. 1933 Lah. 293. 

-S. Construction —Predecessor tn the tenancy 

to occupancy tenant — Non-occupancy maturing into 
occupancy — If same tenancy. 

For the purpo‘'es of S. 21 a tenancy which matures 
from a tenancy at will into an occupancy tenancy, until 
It IS fully extinguished by the acquisition of proprietary 
rights, is one and the same tenancy throughout, regard- 
less of the fact that the rules of pi irnogenitiire which 
originally governed it have charged on the acquisition of 
occupancy rights. The original grantee of the tenancy 
whose ‘'uccessor acquires occupancy rights is therefore 
the pifcdecessor in the tenancy to the occupancy tenant, 
{Dobson and Latifi, F Cs.) kUKAYYA BfGaM v. 
Fagir Ui.lah Khan. 14 Lab.L.T. 33. 

“S. 21 — Si ope. 

The Act does not confer on collaterals greater rights 
to the sui cession of occupancy tenancies in colonies 
than exist in the home districts. {Cah^ett, F. C .) 
IIARNAMO 7'. Dkva Singh. 12 Lah.L T. 46. 

S. 21 — Siiccesstofi to tenants — Nomination by 

Collet tor. 

Where the (Collector has made a fresh grant for life 
or till marriage, it is for the (Jollector to name a suicc'^s- 
or after her marriage under S. 21. {Shadt LaJ C.J. and 
RangtLafJ.) MT. FaTIMA 7c KaVA AI.I. 1501. 
C 927 (i; = 7R.L. 35 = 36 P.L.R.213-A.I.R. 1934 
Lah. 321 (1). 

S. 21 (a) and {h)-—Appltcabtlity~Effect of 

zvords " first all at ted' \ 

Section 21 governs the succession to the tenancy of 
both tenants at-will and occupancy tenants. The words 
“first allotted” describe its creation and S 21 {b) 
governs the succession where the widow' has succeeded 
the original tenant and grantee. The succession in such 
case goes to the peison or peisons who succeed if the 
tenancy weie agricultural land acquired by the original 
tenant, the definition of such oiigtnal tenant being in 
S. 3 of the Act and being confined strictly to male gran- 
trees. In contradistinction to this, S. 21 {a) only applies 
where the first tenant of the land, that is to say, the 
grantee, w'as a w'ornan, to whom the grant was made on 
account of her husband’s father, son or brother’s 
services, he having presumably died in the performance 
of his duty. A.I.R. 1930 Lah. 474, Rel. on ; A.I.R. l93l 
Lah. 271, Diss. from. {Harrison and Addison^ JJ.) 
Devva Singh 7^. Gian Singh. 14 Lah. 168 = IR 
1932 Lah. 467 = 138 1.0. 306 = 33 P.L.R. 696 -A l’ 
B. 1932 Lah. 412. 

S. 21 (a) — Case falling under — Power to nomt- 

naU successor — Exclusive jurisdiction of Collector, 
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Where a case falls under S. 21 (a) it is the Collector 
who has the power to nominate the successor. It is not 
for the Civil Court to usurp his functions even though 
the field from which the choice has to be made is ever so 
narrow. {Tek Chand and A^ha Idatdar^ //.) Mt. 
jowALi V, Mangal Singh. 12 Lah. 529=I.R. 1931 
Lah. 894=134 I.0. 126 = 32 P.L.R. 249 = A.I.B. 1931 
Lah. 271 (2). , ^ ^ 

S. 21 ‘Grant of Abadkari rights — Death of 

male tenant— Occupancy rights conferred on wtdorM— 
Effect. 

Where an Abadkari giant has been made under Act 
II of l893 to a male tenant who died before acquiring 
“occupancy right” and after his death “occupancy 
rights” were conferred on his widow and the question 
aiises in connection with those rights, r.uch widow should 
be considered as the person “to whom the tenancy has 
first been allotted” within the meaning of S. 21 (a) 
(Tek Chand and Agha Haidar^JJ^ MT. JOWaLI 
Mangal Singh. 12 Lah. 529-= LB. 1931 Lah. 894 
= 134 I.C. 126=32 P.L.R 249 = A LB. 1931 Lah. 
271 (2) j 

[Not’p. 14 L. 16S (171 ) ; 33 P L.K. 922 (925).] ' 

— ^ S. 21 (a) and if^^—Gogcfa Branch peasant 

•rrani— Death of i^rantee before five years —Succession by 
widcra — Right to nominate successor. , 

Tenant.'s holding under Gogera Branch peasant grants i 
are not tenants-at-will. A first allotment can be made 
to a female only on account of services of some male. ' 
Where the widow has succeeded the original tenant , 
and grantee the succes.sion is governed by Cl. (//) and j 
not Cl. {a) of S. 21. Where succession is governed by ■ 
Cl. 0?) the nomination of an heir w’ould lest with the , 
Collector. {Coldstream and Curne^ /./•) TaBA v. 
AMIN Chand I.B. 1932 Lah. 618 = 139 1.0.705= 
33 P.L.R. 922 = A.I R. 1932 Lah. 627. 

g, 21 (a) — Tenaruy — Meaning. 

The word “tenancy” in S. 21 {a) means the tenancy i 
to which the dispute relates, and may refer to occupancy j 
tenancy. {Tek Chand and Agha Haidar^ JJ.^ Ml. 

JOWALI 7'. Mangal Singh. 12 Lah. 529 = I.R. 1931 
Lah. 894 = 134 I.C. 126 = 32 P.L.R. 249 = A.I.R. 1931 
Lah. 271 (2). 

S. 21 {yf)— Policy of Act —Widow of original . 

grantee — Rights of succession. 

The whole policy in colony matters is to exhaust the , 
heirs of the original grantee before going back to the ; 
home village for reversioners who had never been select- j 
ed as colonists. The rights of a widow to succeed to 
occupancy rights may be terminated by the birth of a 
posthumous son to her late husband, by her death or by 
her re marriage or by abandonment or by ejectment ; 
otherwise they continue and w’hen those with prior 
claims die, the rights of widow' may be admitted. 

Held, that the widow' of the original grantee succeeds 
before distant reversioners under S. 21 {b). {Calvert, 
F. (\) Mt. Lado V. SUNDI. 11 Lali.L.T. 86. 

S. 21 (b) — Succession — Female tenant succeeding 

to son of original grantee — Death of — Original gran- 
tee s daughter and nephew — Preference. 

On the death of an original allottee of the tenancy, 
who was a Jat Kahlon of Sialkot District, his son 
‘Succeeded to the tenancy. On the latter^s death, his 
mother, widow of the original tenant succeeded. She too 
died. The land was claimed by a married daughter of 
the OTiginal tenant and his nephew. 

Held, that the former was entitled to succeed in pre- 
ference to the latter; and simply because she happened 
to be the slater of the last male-holder, she did not lose 
her rights of succession. {Dobson, F.C ) MT. SARDAR 
BiBi e'. Mahomed All 14 Lab.L.T. 21. 


[ PUNJAB COURTS ACT (1918). 


-S. 24 — Notice under — Necessity under. 


The issue of notice under S. 24 is a statutory obliga- 
tion and no order can be passed until it is issued. 
{Calvert, F. C.) Shadi v, Emperor. 11 Lab.L.T. 
164. 

S. 24 — Resumption of grant — Rules governing. 

Resumption is a severe penalty and the utmost care 
should be taken to follow the prescribed procedure in 
cases where resumption may be necessary. Where no 
w'ritten notice w'as iasued to the tenant requiring him to 
rectify the breach within a rea'^onable time and no 
notice was sent to some of the co sharer, 

Held, that the order of resumption made under those 
circumstances was invalid. {Boyd, F, C.') SOBHA 
Singh v. Emperor. 36 P.L.R. 233. 

S. 36 — Collector's order granting proprietary 

rights — Jurisdiction of Ctvtl Court — If excluded. 

The Collector has no arbitrary powers to giant pro- 
prietary rights over an occupancy tenancy to a third 
person who is not the occupancy tenant. Where the 
Collector’s order sanctioning mutation in favour of 
certain persons is not in accordance writh the law of suc- 
ce.ssion of the parties, the Collector is not empowered to 
sell the proprietary rights to them under the Punjab 
Colonization of Government l.ands Act. In such circuna- 
staiires, a suit by the rightful heirs for possession is 
maintainable and the jurisdiction of the Civil Court is 
not excluded by S. 36 of the Act. {Tek Chand and 

Skemp, jjf) Ibrahim v. Zainab. 166 10.29=7 
R.L. 839 = 37 P.L R. 163 = A I.B. 1936 Lah. 613. 

-S. 36 — Exercise of powers under S. 10 of the 


Act — Interference by Civil Court. 

Certain land was show n as a way in the plan when 
certain Ahatas w’ere allotted to the plaintiffs. Subse- 
quently however the same land was allotted by Govern- 
ment to the defendants. The plaintiffs sued for a 
declaration that the land was a pathway and for a 
mandatory injunction, 

Held, that the property being that of the Government 
they w'ere free to allot it in any manner they liked. 

Held, further, that even if the Government had not 
exercised its ix)W'ers properly the Civil Court cannot 
interfeie. {Addison and Bhide, JJ^ SEWA SiNGH v. 
Secretary OF State. 12 Lah. 6-- I.B 1931 Lah. 
915 = 134 I.C. 291 = 32 P.L.R. 206= A.I.R. 1931 Lah. 
270. 

PUNJAB COURTS ACT (VI OP 1918 as amend- 
ed,) — Appeal — Jurisdiction —Suit for redemption of 
mortgage — Value for purposes of appeal — Subsequent 
ascertainment of mesne profits — Forum, if altered. 

In a redemption suit the value of the suit for purposes 
of jurisdiction of the trial Court had been fixed at 
Rs. 99. The suit was dismissed but, on appeal, the 
appellate Court remanded the case to the trial Court for 
a finding regading the value of Improvements made by 
the mortgagee. On remand, the low'er Court found the 
value of improvements to be Rs. 5,000. An objection 
was then taken that the value of the improvements 
being Rs. 5,000 the appeal lay to the High Court and 
not to the District Judge. 

Held, that for purposes of jurisdiction in the trial 
Court the value of the suit was Rs. 99 and on the 
dismissal of the suit it remained the same for purposes 
of the appeal to the District Judge. Hence the appeal 
had been properly valued and was cognizable by him. 
The fact that the value of the improvements was 
Rs, 5,000, did not oust the jurisdiction of the District 
Judge to entertain the appeal and to decree the amount 
in favour of the mortgagee as a condition precedent to 
the redemption of the mortgage, if he ultimately found 
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that the mortgagor was bound to pay for the improve- 
ments. {Jai Lai, /.) Mast Ram v, Mahomed Kh- 
alil. 136I.0.49 = I.B. 1932Lah. 33 = 32 P.L.B. 
102 = A.I.B. 1931 Lah. 684. 

S. 3 (2) — Land suit — Sitit relating to land in 

village abadt which is site of building, 

A suit w'hich relates to a piece of land in the village 
abadi which is the site of a building and is not being 
occupied for any agricultural purposes is not a land suit 
within the meaning of the Act {^I'itn Mahomed, y.) 
RAM Saran z'.Karam Chand. A.I.B. 1935Lah. 105. 

S. 18 — Powers of review — Order of Additional 

Judge — Review by District Juds^e if 7>alid. 

O. 47, R. 5, C. P. Code, would apply only to the case 
of a Court consisting of more than one Judge. Accord- 
ing to S. 18 of the Punjab Courts Act, where the Court 
of the Additional Judge is distinct from that of the 
District Judge, an order passed by the Additional Judge 
can be reviewed by the District Judge, though the 
former is still attached to the Court. {Phide, /.) 
Nand Singh v. Sher Singh. I.B 1933 Lah. 117 
= 141 1.O. 392 (1)==34 P.L.R. 229 -A.I.B. 1933 Lah 
130. 

S. Remand by additional District Judge to 

Sub Judge — Transfer to another Sub Judge —Power of 
District Judge. 

Whcie an additional District Judge remands a case 
under O. 41, R. 25 to a Subordinate judge, the District 
Judg(^ is competent to transfer the case to the file of 
another Suborrlinate Judge of equal status. {Tek Chand, 
y.) JAS Kaur V. Rhag Devi. 13 Lah. 806-140 I. 
C. 238 -I.B. 1932 Lah. 638 = 33 P.L.B. 1015= A.I.B. 
1933 Lah. 29. 

S. 39 — I^orum of appeal — Suit for accounts. 

Where the suit, on the face of if , is a suit for accounts 
such suit being an unclassed suit, the appeal lies to the 
Di‘5trict Judge and not to the Suboidinate Judge {Jai 
L.al, y.) arjan Singh v. Kachan Singh. 160 I.C. 
735 = 7BL. 19 = 36 P.L.B. 56 = A.I B. 1934 Lah. 
416. 

S. 39 — Redemption suit valued at Rs. 1,000. 

Preliminary decree for possession on payment of Rs. 

passed by Sub- Jud^c — Appeal by mortgagee for 
enhancement of the amount — Forum, 

A brought a suit against B foi redemption of a house 
on the payment of Rs. 1,000. B pleaded inter aha that 
A had admitted B as owner of the house and that as 
such he had rebuilt the house incuriing a cost of Rs. 

15.000, which A must pay in addition to mortgage 
money. The Subordinate Judge passed a preliminary 
decree for possession by redemption of the mortgage on 
payment of Rs. 9,050. B filed an appeal for enhance- 
ment of the amount. 

LLeld, that the appeal lay to the Hight Court and not 
to the District Court as the value of the subject-matter 
in a redemption suit was the amount adjudicated by the 
trial Court, Rs. 9,050 and not the valuation given by the 
plaintiff, Rs. 1,G00. 1926 Lah. 376 (F.B.), Foil.; 106 
P. R. 1895 (F.B.), held overruled. i^Tek Chand and 
Monroe, JJ.) ABDUL AziZ v. RaHMAT Ullah. 148 

1.0. 234 = 6 B.L. 522 (2) = A.I.B. 1933 Lah. 166. 
S. 39 — Suit for aecount — F orum. 

In an account suit it is the value of the amount de- 
creed that determines the Court of appeal. Where there- 
fore the amount decreed is over Rs. 10,000 the appeal 
lies to the High Court. (^Harrison and Addison, JJ,) 

Uttam Chand v. Vishan Das. I.B. 1933 Lah 686 
= 144 1.0. 627 = A.I.E. 1933 Lah. 668 . 

S. 39 — Suit for pre-emption — Decree for posses- 

ison subject to encumbrance — Value of encumbrance 
% 


I PUNJAB OOUBTS AOT (1918), S. 39. 

exceeding pecuniary jurisdiction of the Court — Validity 
of decree. 

The value of the suit for purposes of jurisdiction in 
suits for pre-emption of sales of agricultural land is 
thirty times the land- revenue assessed on land and the 
valuation of the original suit determines the forum of 
appeal; and merely that the Court passes a decree for 
possession subject to an encumbrance which exceeds the 
pecuniary jurisdiction will not make the decree so passed 
ultra vires of the Couit. CTek Chand and Monroe, JJ,) 
Chandgi Ram v. Ram Sukh. 147 I.O. 29 = 6 B.L. 

I 364 = 35 P.L.R. 26 -A.I.B. 1933 Lah. 767. 

j S. 39 — Suit foi rendition of account — Forum of 

I appeal — Jamiis of appellate j urisdiction, 

I In a suit for dissolution of partnership and rendition 
j of accounts, the pkiintib* tentatively valued the relief 
' sought at Rs. 2,000. The value of the suit for purposes 
I of jurisdiction automatically became Rs. 2000. The 
i defendant in his written statement pleaded that nothing 
i was due to the plaintiff and alleged that the plaintiff 
. owed him a very large sum. The Senior Suboidinate 
I Judge passed a preliminary decree dissolving the part 
: nership and ordering that accounts be taken. After a 

• protracted inquiry a final decree of Rs. 3,286 was passed 
! in favour of the plaintiff against the defendant. Both 

parties being dissatisfied with the decision filed appeals 
j in the District Court. In his memorandum of appeal, 
the plaintiff stated that “the value of the suit w^as Rs. 
j 2,000 but he valued the appeal for purposes of jurisdic- 
I tion and Court-fee at Rs. 5,000, or more on accounts,** 
j and paid ad valorem fee Rs. 5,000, stating that he W’as 
! prepared to make good the deficiency m Court-fee in the 
I event of the Court finding that on the evidence he was 
! entitled to a larger sum. The defendant valued his 
I appeal for jurisdiction and Court-fee at Rs. 8,286 and 
stamped it accordingly. The Distiict Judge dismissed 
, the defendant's appeal and accepted that of the plaintiff 
, and, in the modification of the decree of the trial Court, 

, passed a decree in favour of the plaintiff for Rs. 

, 32,933 2-3 with costs and interest at six per cent, per 
I annum. 

J field, that for the purposes of determining the forum 
of appeal the “value of the original suit’’ was Rs. 3,286 
and the appeals lay to the District Court, and the limits 
of jurisdiction fixed in Ss. 25, 26 and 39 and other 
' sections of the Punjab Courts Act relate not only to juris- 
; diction to entertain, but also to jurisdiction to decide the 
j suit or appeal as the case may be, and as such the Dis- 
j tfict Judge had no jurisdiction to pass a decree for more 
I than Rs. 5,000 and that the proper course for him was 
I to return the memorandum of appeal for presentation in 

• the High Court. 

j field, further, X.\\Q High Court had jurisdiction 
j to pass a decree even if it finds that the plaintiff is en- 
titled only to a sum below Rs. 5,000 and need not send 
back the case to the District Court for re- hearing and 
re-decision. {^Tek Chand, Jai Lai and Monroe, J fj 
Ganga RAM V, Hakim Rai 15 Lah. 612=161 I.O. 
703 = 7 B.L. 192 = 36 P.L.B. 361 = A.IB. 1934 Lah. 
646 (2) (F.B.). 

S. 39 — ''Value of subject-matter of suit''' — Suit 

for rendition of account — Valuation in plaint not decree 
amount as determining forum of appeal. 

The plaintiff sued for dissolution of partnership and 
rendition of accounts and valued the suit for purposes of 
jurisdiction and Court-fee tentatively at Rs. 8,000 and 
paid Court- fee on that amount stating that if a higher 
sum was found due on taking the account he would pay 
additional Court-fee thereon. The trial Court passed a 
decree dissolving the partnership and fixing the shares 
, of the partners. A Commissioner having been appointed 
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he examined the accounts and iep(jrted that Rs. 9,824 
was due by the defendant. The defendant filed objec- 
tions and the Cfmrt eventually pab-^ed a decree for Rs 
3,375 only. The defendant appealcMl urging that nothing 
was due by him while the pluntitf appealed to have the 
decree amount enhanced to Rs. 9,284. 

that “the value of tlie subject-matter of the 
original suit” was Rs. 8,000 as stated in the plaint and 
not the decree amount and appeals against that decree 
whether instituted by the plaintiff for enhancement or 
by the defendant for the total dismissal of the suit pro- 
perly lay to the High Court. (Shadi Lai, C Jh cad- 
way, Tek Chand, Col htrcam an A^ha flaidar, J/.) 
Kalu ram V. Hanwant ram. 15 Lah. 161 = 151 

I. O. 641 -7 R L. 160-36 P.L R. 391 -A.I.R. 1934 
Lah 488 (F.B ) 

[F. 15 L. 512 (522, 526) (F.B )] 

S. 41 — Application foi (Cttiihatt presented 

after limitation — No evtdeure showinj snffinent cause 
fot extension of time — I ssue of < f rhticate — Eft<vt of. 

Under S. 41, an application tor grant of a certificate 
regal ding custom must be pie'«ented within 30 days from 
the date on w'hich the decree of the lower appellate 
Court was passed, and it i^ the duty of the applicant to 
explain the delay for eveiy day that expired beyond that 
period. 'I'he lower appellate (^ourt has no power to 
grant a c-iUfirate on an application made after the 
expiry of the prescribed period if there is no legal 
evident e on w Inch it could satisfy itself that there was 
suflicient cause for extension of time A certificate so 
granted is not a valid oae and the question of custom 
cannot be agitated in second appeal, {.dbdul Rashid, 

J. ) RAN Singh v. Mibkiat Singh. 6RL 639 = 

148 I.O 1126 = 37 P.L.R. 342=A.I.R 1934 Lah. 
617. 

S. 41 — Certificate of at stem --Time for making 

application. 

Where a certificate of custom is granted after 30 days 
from the ilate of judgment a ul District Judge gives no 
reasons for condoning the delay, the certificate may be 
rejected. ( Abdul Rashid, J ) IIIRDE RAM v. JHANDU. 

149 IC. 434-6 RL 680 = 35 P.LR. 338 -A.I.R. 
1935 Lah. 213(2). 

— — S. 41 — Certifiiatc — Necessity — Question of law 
— Custom as established by riw^j-i-am. 

Where the question related to the existence of a 
custom as understood wdth reference to a clause m the 
riwaj i-ani, held, that the question was one of law and 
that a second appeal was maintainable without a certifi- 
cate under S 41. {/ai Lil,/) GhAFUR SaHAB- 
UDDIN. I.R. 1932 Lah. 523= 138 I 0. 680 -33 P.L. 
R. 416 (2) = A J.R. 1932 Lah. 397. 

S. 41 — District Jud^c lefnsini^ certificate — 

Power of High Court to direct him to do so. 

Where it was most necessaiy as in fact it was the 
duty of the District Judge to grant the required ceitifi- 
tate blithe refused to grant it. 

Held, the High Court could direct the District Judge 
to give the necessaiy certificate under S. 107, Govern- 
ment of India Act. {^^ladtson, J.) CHHANG.AN v. 
Bkij 1.\b 160 I.O. 106(1) = 8 R.L 491 -A I.R. 

1935 Lah. 592. 

S. 41 — Finding of fact — Wrong assumptions 

made — Interference with findinst, 

^yl^l It- inaterud evidence has been overlooked and the 
decisinii Based on wrong assumptions of fact, the 
finding though one of fact, can be set aside in second 
appeal. {^Bhide, /.) Roshan DIN v. SHERA. I.R. 
1933 Lah. 263 -142 I.C 673(1) = 3S P L R. 1013. 

S. 41 — Pica of Lustom decided as point of law — 

Second appeal — Ccrtipcate if necessary. 


PUNJAB COURTS ACT (1918), S. 41 (3). 

Where neither party has led in evidence as to the 
existence or non existence of a 'ustom aiul the decision 
is given purely on a point of law a certificate is not 
necessary for purpe-es of second appeal. (.Ahd^tl Qadir, 
' /.) War AS Khan z >. Mt. Mehran. 13 Lah. 826 = 
IR 1932 Lah. 569 = 139 10. 110 = 33 P.L.R. 564 = 
A.I.R. 1932 Lah. 473. 

*S. 41 — Question of custom — Appeal only ques~ 

honing jurisdiction of lower Court — No certilicate 
necessary. 

Where the low^ei Court gives a decision on question of 
custom and an appeal is filed in which the jurisdiction 
of the low’er Court to consider the question it-sclf and not 
the finding regarding custom is challenged, luj certificate 
under S. 4l is necessary for the appeal. A.f.R. l93l 
Lah. 495, Kef. {Phide, J.) MaHOMED UmaR DaRAZ 
ALi Khan 7'. Pirji About. Rashid. 6 I.R. (Lah.) 
7 = 144 10. 669-A.IR. 1933 Lah. 606. 

‘S. ^l—Qucstion of t ustom — Certificate — Neces- 
sity for. 

A question of cu'^toin in absence of a certificate under 
S. 41 cannot be agitated in the High Court. {^Hhtde, 
/.) At.a Dad V. Sardak. I R. 1933 Lah. 351 - 143 
10. 418 -34 P.LR 910- A.I.R. 1933 Lah. 115. 

S. 41 — Question of '■ustom — Right of sons of 

adopted Person to shaf e in prop^erty of natural if rand- 
father — Certificate, if netessary. 

The right ot the sons of an .adopted person tfj share 
in the succession to property which has descended fiom 
their n.atural grandfather is a {)uestion of custom which 
renders grant of a certificate nece.ssary to entitle them 
to agita»e the question in second appeal. (Bct kett, /.') 
ISMAIL MOHAMMAD DIN. A-I.R. 1935 Lah. 944. 

-S. 41 Applicability — Appeals against 

orders. 

The operation of S 41 (3) is restricted to second 
appeals against appellate dei rets. It has no .ipplication 
to appeals against ordeis, wrhere the District Judge has 
passed an order remanding the case under O. 41, R. 23. 
S. 41 (3), Punjab Couits Act, is applicable and a 

certificate is not necessary. QPek Chand and Coldstream, 
//) Maulu Z'. GhaNaya. 15 Lah. 807 = 151 I.O. 
225 = 7 RL. 111 = 35 P.L.R. 420 -A I.R. 1934 Lah. 
366. 

S. 41 (3) — Applicability —Rersonal laiv applied 

— Finding as to custom not reionicd — Certificate if 
necessary. 

The District Judge did not der ide that the parties 
w'eie governed by the persona! law He simply pointed 
out that admittedly t ustornaiy law was applicable, and 
while interpreting the answer to a question relating to 
the custom in the riwaj-i-am ('ime to the conclusion 
that there existed a lacuna in it. He then held that 
w'here there exists such a lacuna, the personal law of the 
parties can be resorted to. 

Held, that the finding of the District Judge was not 
one as to the existence c)f the custom and theretore a 
certificate w'as not necessary. (Shadi fxil, C-J.and 
Broadway y /.) SOHNU v. BaHGA 1S6 I.O. 64 = 
I.R. 1932 Lah. 38 = A I R. 1931 Lah. 438. 

S. 41 (3)- A p pi teat I on u nder — Const derations. 

The test is not w'hether the question involved is 
cJitlicult but whether it i> of sufficient importance and 
the evidence for and ag-iinst it is conflicting or uncer- 
tain. The w’ord “evidence” in S. 41 (3) does not merely 
mean the instances actually proved in a particular case, 
but also includes the entries in the published rtwaj-i ams 
and previous judicial dechions in which the question of 
custom had been raised and decided. i^Tek Chand, /) 
Mt. achhro V, Ganda Singh. 158 I.O. 119 = 
A.I.R. 1935 Lah. 554. 
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— S. 41 (3) — Discussion of evidence — Absence of— 


Second appeal certificate. 

Where there is no discussion of the new evidence by 
-the lower appellate Court a certificate is necessary to 
sustain a second appeal. {Jai LaU /.) Mt. ALAM 
BlBi V. JAWAYA. 150 I.O. 356 = 6 R.L. 854 = 36 P.Ij. 
R. 110=A.I.R. 1934 Lah. 300. 

S. 41 Custom— Decision resting on inter- 

,pretation of wajib-ul arz — Certificate Jf, necessary. 

Where the decision of the Di.strict Judge rests not 
upon a consideration of evidence but on an entry in the 
wafid III aiz, a second appeal to the High Court is 
competent without a certificate, even if the parties were 
at isbue as to its interpretation. (^Tek Chand and Abdul 
Rashid, //.) INDAK SiNGH v, JAI SiNGH. 167 I.O. 
341-37 P.L.R. 390. 

S. 41 (3) — District Judge refusing certificate — 

High Court, if can send case back for reconsideration. 

Where the District Judge has considered the applica- 
tion which was before him and found that the certificate 
should not be granted, a second appeal is incompetent 
without a certificate, and there is no power in the High 
■Court to send the case back to him for re-conbideration 
or with an order to him to grant the required certificate. 
{Addison and Abdul Rashid, //.) Ml’. JaNAT BIBI v. 
Ohui.am IIUvSSAiN. 16 Lah. 307=155 1.0.212=7 
R.L. 659 = 36 P.L.R. 256 = A.I.R. 1934 Lah. 861. 

3.41 (3)- —Order refusing certificate — Question 

covered by precedent —Revision. 

Where the Di^rict Judge refused to grant a certifi- 
cate under S. 41 fS), basing his decision on a ruling of 
a Division Bench of the High t:ourt which was exactly 
in point and not contradicted by any other authority, it 
cannot be said he has erred materially in the e.xercise of 
his jurisdiction. {Bhide, /,) Mt. AS Kaur z/. JagaT 
Singh. IR. 1933 Lah. 81 (1) = 141 I.O. 462=34 
P.L.R. 189-A.I.R. 1933 Lah. 269. 

S, 41 (3) — Point of law— Question as to cuUom 

Decision with reference to case relating to another 

district— Interference, 

Where the lower Court decided a question of custom 
not on the evidence but on the authority of a decision 
relating to another district and tribe. 

Held, that the decision as to custom could be agitated 
in second appeal. {Coldstream and Dahp Singh, //.) 
Mahomeu V. Gauhra. I.R. 1931 Lah. 1018 *=134 
10. 826 = 32 P.L.R. 617 = A.IR. 1932 Lah. 61. 

S. 42 {2f)—Second appeal— Original suit of 

small cause nature. - , , 

Where the original suit was not tried by a Court of 
Small Causes but it was a suit of the nature cognizable 
by a Court of Small Causes and the claim was less than 
Rs 500 a second appeal is barred by S. 42 (2) of the 
Puniab ’ Courts Act. J^lhltou, /.) HaRGOPAL 
PEOPLE’S Bank of northern India, Ltd., 
LAHORE. 153 10. 119 (2) = 7 R.L.387(1) = 36 
P.L.R. 521 = A.IR. 1934 Lah. 616(1). 

S. Appeal not raising question of custom — 

Certificate, if required. 

Where in an appeal the plantiffs are not raising any 
question as to the validity or existence of custom, but 
are merely contending that the District Judge as mis- 
understood their claim and para. 64 of Rat tigan’s Digest 
on which they relied and that he was wrong in holding 

that the plaint did not disclose cause of action, on 
certificate of custom is required in support of the appeal. 
{Coldstream and Bhide, //.) DIN z, M'L KO- 

SHAN BIBI. 14910. 1049 = 6 R.L. 787— A.I.R. 1934 

44— CaJ<r decided— Arbitration— Order of 
supersession — Revisiem. 

O. D.— II— 187 


PUNJAB COURT OP WARDS AOT (1908), 8. 16. 

A case in which after reference to arbitration an ap- 
plication for supersession is made, the order superseding 
and terminating the reference amounts to an order 
deciding a case and is open to revision. {Abdul Qadtr, 
J.) Mahomed Nazir v, abdul Rashid. IR. 1931 
Lah. 847 = 133 I.C. 879=32 P.L.R. 391- A. I.R. 

1931 Lah. 318. 

■ "8. 44 — Decision within jurisdiction — Revision, 
Where the lower Court decides a question which it 
has jurisdiction to determine, no revision lies from such 
decision irrespective of the fact whether the decision is 
right or wrong. 11 Cal. 6 (P.C.), Ref. {Currie, J.) 
Mengha Ram v, dhoma Ram ram Chand. 6I.R. 
(Lah.) 243(2)= 149 I.C. 506 = 34 P.L.R. 966 = A.I.R. 

1933 Lah. 783. 

S. 44 — E^ror of law — Revision. 

A mere error of law which does not raise any question 
affecting jurisdiction is no good ground for interference 
in revision. {Bhide, /.) KRISHNA CHAMBER OF 
COMMERCE, Ltd. V. prem Singh Kishan Chand. 
1661.0. 633-7BL. 732(1)=36 P.L.R. 283-A.I.B 

1934 Lah. 1019 (1). 

I PUNJAB OOUBT-PEES AMENDMENT ACT 
; (VII OP 1922), Sch. II, Art. i2-MortRage of ances- 

\ tral property — Further sum secured on some property — 

I Suit to set aside mortage — Couit-fee payable, 
i The father hud executed a mortgage with possession 
i for Rs. 3,500 and subsequently charged the same land 
j with a further sum of Rs, 232. It was stipulated that 
1 this sum was to be added to the original amount and 
j that the land should be redeemed on payment of 
I both amounts. In a suit for a declaration by the sons 
I that the alienations were not for necessity and did not 
' affect their reversionary interest. 

! Held, that the second deed did not constitute a second 
j alienation, there was only one alienation and a stamp of 
Ks. 20 was sufficient. {Currie, /.) SUBA Singh v, 

I Bela Singh. I.R. 1933 Lah. 230 = 142 1.0. 641 = 

I ALR. 1933 Lah. 382. 

PUNJAB COURT OF WARDS AOT (II OF 1903). 

IS. 6 (2) QSf)— Estate taken over — Omission to modify 
j wider S. 9 — Effect. 

Where the Court of Wards assumes management of 
an estate but the same is not followed up by a notifica- 
tion as required by S. 9 there is no effective taking over 
of the estate. {Coldstream and Johnstone, y/.) 
Mahomed Sheer v. Court of Wards. I.r 193*1 
Lah. 1015=134 10. 823 = 32 P.L.R. 672=AIK 

1932 Lah. 62. 


-3. 6(2) {^^— Order under — Whether 


can be 

questioned tn Court. 

It is not open to the Court to question the propriety 
of an order under S. 5 (2) (</), {Coldstream and John, 
stone, JJ.) Mahomed Sherz;. Court of Wards 
I.R. 1931 Lah. 1016=134 I.C. 823=32 P.LR 672 = 
A.I.R. 1932 Lah. 62. 

S. 9 — Absence of notification under — Effect. 


Where the Court of Wards assumes management of 
an estate but the same is not followed up by a notifica- 
tion as required by S. 9 there is no effective taking over 
of the estate. {Coldstream and Johnstone.^ JJ.') 

Mahomed Sher v. Court of Wards, I.b. 1931 
Lah. 1016=134 10. 823 = 32 P L.R. 672-A.lB 
1932 Lah. 62. 

S. Strict construction. 

The provisions of S. I6 are novel and of an excep. 
tional kind it is necessary to apply them strictly inas- 
much as they limit the ordinary right of an owner of 
property to dispose of it as he chooses. The w'ords 
“older made under S. 5 (2)’* where intended to mean an 
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order duly given effect and completed by an official 
notification under S. 9, Where there is no such notifi- 
cation there is no effective order and S. 16 does not 
apply^ so as to invalidate an alienation made by the 
proprietor after the estate was released from the manage* 
ment of the Court of Wards. {Coldstream and John- 

stone, JJ.) Mahomed Sher v, court of Wards. 
I.R. 1931 Lah. 1016=^34 I.C. 823=32 P.L.R. 672 
= AJB. 1932 Lah. 62. 

— — S. 16 (2) — '‘'‘Any debt contracted*' — Meaning — 
Fresh contrail by ward after attaining majority— 
Third party's liability taken over— Enforceability . 

The words “any debt contracted’* in S. 16(2) do not 
include debts contracted by third parties. Under the 
section the debt which the erstwhile infant or ward pro- . 
mises to pay or the promise or contra^?! which he ratifies ! 
must be one contracted or entered into by him. Where ' 
however the minor enters into a fresh contract after 
attaining majority to pay a third party’s debt he is liable 
for the same. {Shadt I af C. J. and Tapp, /.) 
Court of Wards v. mokand Lal. I.R. 1931 Lab 
1011 = 134 I.O. 819=32 P.LR. 667 = A.I.B. 1931 
Ziah. 766. 


PUNJAB CUSTOM (POWER TO CONTEST) 
ACT (1920), S. 7. 

or other process in execution until and unless the certifi- 
cate referred to in that sub-sectton is produced. (Bhtde, 
y.) Godha Ram Jiwan Das v, Muhammad Khan,. 
161 I.C. 242 = 8 R.L. 700 = A.I.R. 1935 Lah. 876. 

“S. 46 — Disability removed except joint property 


“ S. 16 (2) — Prohibition under — If extends to 
contracts lor necessaries— Contract Act, S. 68. 

The prohibition contained in S 16 (2) of the Act 
extends to all suits biought on promises made after 
the promisor has ceased to be a ward to pay ary debt 
contracted by him during the period when he was a 
ward and includes also all subsequent ratifications of 
earlier contracts even on receipt of fic'^h consideration 
and contracts contemplated by S. 68 of the Contract 
Act are not outside the pale of his prohibition, {Addison 
and Din Mohammad, //,) Gikdhari LaL & HrOS. v, 
Baldeo Singh . 16 Lah. 932 =8 R L 18 = 166 1 C 
710 = 37 P.L R. 862 = A I.R. 1936 Lah. 764. 

- ^ 3. 19 — Notice — Object and sufficiency of . 

The object of a notice to Court of Wards is to give 
the public officer concerned an opportunity to reconsider 
his legal po.sition and to settle the claim if so advised, 
without litigation and if the notice subNt,»ntially fulfils 
this object it must be hekl to be sufficient. Hence where 
in a notice the intention to lodge a suit is made clear, 
minor defecl.s in the form will not invalidate the notice. 
24 Mad. 279 and 27 Korn. 189, Ref. {,Bhide, /.) 
Court of wards. Bhabaur Estate j*. Bakhta* 
WAR Khan. 6IB. (Lah.) 46 (2) = 144 lO. 976 = 
A.I B. 1933 Lah 370. 

S. 31(2), (3) — Relative scope ^ 

Sub-S. (3) must be taken to be independent of Sub- 
S. (2) of S. 3l and should not be taken to relate only to 
execution proceedings pending at the time when the pro- 
perty cime under the superintendence of Court of ward**. 
S. 31 (3) applies to all fresh proceedings in execution for 
the only exception created in the sub-section is in respect 
<jf decrees which relate to a transaction subsequent to 
the ilate of the notification under S. 9. {Bhide, /.) 
Godha Ram.Jiwan Das z/. Muhammad Khan. 
161 10. 242 = 8BL. 700 = A.I.R. 1936 Lah. 876. 

^ ,,, 31 Applicability — Decree against Court 

of J yards. 

Deciees passed not only against the ward but also 
againvT the Court of Wards are covered by sub-S. (3) 
ot 31 of the Punjab Court of Wards Act. {Bhide, 

iri T Jiwan Das v. Muhammad Khan. 

Ibl I c. 242 - 8 R L. 700 = A I.R. 1936 Lah. 876. 

i he provisions of ..ub S (3) of S. 31 appear to be 
^ ^’^ecution Court has no jurisdiction 

P with the execution or to issue any attachment 


of his and another ward — Effect on status. 

Where the legal incapacity of a ward of Court is 
removed except in respect of any property which he 
owned jointly w'ith another who continued to be under 
superintendence, the former is not then a waid of 
Court and is capable of entering into a fresh contract 
after such removal but he is not in a position to ratify 
any debt incurred during his minority. {Addison and 
Beckett, yy.) PKABH DlYAL v. MaHOMKD NAWAZ 

Shah. 16 Lah. 404=^166 I.C. 1009 = 7 R L. 818 = 37 
P.L.R. 770 = A.I.R 1934 Lah. 866. 

PUNJAB CRIMINAL PROCEDURE AMEND 
MENT ACT (IV OF 1930) — Special tribunal — Juris- 
diction, not exclusive. 

There is nothing in the Act which confers exclusive 
juiisdiction on the tribunal. All that the Act declaies 
iS that, if so advised, the Local Government may con- 
stitute a special Court with special procedure to try certain 
offences. That really means nothing more than that the 
ordinary Courts and the special tribunal have corcarrent 
jurisdiction over certain offences. {Dahp Siny^h, y.) 
Dhanwantri Kmperor. 14 Lah, 820 = 6 I.R. 
(Lah.) 278 = 35 Cr.L.J. 171=146 I.O. 843 = 34 P L. 
R. 672 = 1933 Cr.C. 1108 = A.LB. 1933 Lah. 862. ‘ 
PUNJAB CUSTOM (POWER TO CONTEST) ACT 
(II OF 1920), Ss 2 and 7 — ^'‘Alienation" — Bequest. 

According to Ss. 2 and 7 of Punjab Act II of 1920 no 
person shall contest any alienation of immovable non* 
ancestral property on the ground that such alienation is 
contraiy to custom. The term “alienation'* includes a 
testamentary disposition of property. {Harrison and 
Addison, JJ.) MohaMDA v. MT. KHKTAN 6 IB 
(Lah.) 101(1) = 145 I.O. 416 = 34 P.L R 849 = AI 
R. 1933 Lah. 680. 

S. 6 — Scope. 


S. 6 clearly means that no person can contest an 
alienation of ancestral property unless he is within five 
degrees of the alienor. If the plaintiff is more remote, 
he has no right to .sue in his capacity of a member of the 
village proprietary body ; the right of the body as such 
to contest an alienation is based on S. 5 of the Punjab 
Law\s Act, 1872, which is expressly excluded by Act II of 
1920 {Addison and Coldstream fj.) SahiH SinGH 
r/. Data ram. 14 Lah. 203= I.R. 1931 Lah 996= 
134 I.C. 788 = 32 P.L.R. 698 = 34 P.L R. 650 = A I B 
1931 Lah. 706. ‘ 

^-’7— Alienation of non-ancestral property — If 

can be contested by way of defence. 

S. 7 is intended to, and does, debar the descendants, 
collaterals, or other relations of a proprietor, from con- 
trolling his alienations of self-acquired or non-ancestral 
propel ty, and thus deprive them of the right which, 
according to the custom prevailing in some tribes, they 
might have possessed before its enactment. It is quite 
immaterial, whether the contest to the alienation is 
raised by the descendants collaterals or relations of the 
alienor in a suit instituted by them, or by way of defence 
to a claim brought by the alienee. {Tek Chand and 
Abdul Rashid, JJ,) MAHOMED ASGHAR v. MT GhU- 
LAM Fatima. 16 Lah. 604 = 168 I.C. 604=37 P L 
R. 711= A.I.B. 1935 Lah. 164 (2). ‘ ‘ 

S' 7 — Non-ancestral property — Alienation of 

Right to contest. 

Among the Kambhos of Dipalpur Tahsil, Montgo- 
mery District, a proprietor is entitled to alienate his self 
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PUNJAB CUSTOM rpOWEE TO CONTEST) ACT 

(1920), S. 7. 

acquired property and the collaterals cannot impeach the 
alienation. Further by S. 7, Punjab Custom Act, l920, 
an alienation of non-ancestral immovable property 
cannot be contested on the ground that it is contrary to 
custom. 137 P.R. 1887, Kef. (S/iaiit Lal^ C.J, and 
Abdul K^adtr, J.) Mt. MELO v. JaIMAL. 6 I R. 
(Lah.) 271 (2}=U6 I.C. 816-34 P.L.R. 1029- AX 
R. 1933 Lah. 697 U). 

— S. 7 — Scope — Alo appointment of heirs, 

S. 7 lays down that no person shall contest the ap- 
pointment of an heir to non-ancestral immovable pro- 
perty on the ground liiat such an appointment is contrary 
to custom ; but when as a matter of fact there t\as no 
appointment of an heir at all, the section is no bar and 
the plaintiffs can maintain their suit for pos'-ession by 
successfully den>ing that no adoption whatsoever took 
place. (A^ha Hatdar,, J.) SaMMAN v. Da L JIT 
Singh. 164 1.0. 666-7 R L. 689= A.IR. 1934 
Lah. 1002. 

PUNJAB DISTRICT BOARDS ACT (XX OF 
1882), S. 30 — //oiMat tax- Dei tee declaring tax ultra 
vires and restraining District Biard from realising tt 
— Tax validated by Pan jab Distnct Board's Tax vali- 
dating Act [III of 1927) — Rxecutability of decree. 

The plaintiff obtain-d a decree declaring the llaisiat- 
tax as imposed by S. 30 of the Act to be ultra vires and 
restraining the Board from reilising it. Subsequently 
the Punjab District Boaid’s Tax Validating Act ^III of 
1927; was passed validating the imposition of the tax 
and w’hen the District Board proceeded to realise the tax 
from the assessees, the plaintiff applied for execution of 
his decree. 

Heid^ that the decree had become inoperative and 
that the District Board could not be restrained from 
realising the tax. {Bhide, J.) BUKKaN Singh 
pi.STiCT Board, Ludhiana. 14 Lah 230-I.R. 
1933 Lah. 6=140 I.C. 533-34PL.R. 646 = A.I.R 
1933 Lah 41. 

— Ss 30 and 31 — Prefession tax — Levy on trade or 
calling — Exemption of persons of S’hall income — Tax 
whether one on income. 

Where the tax was made payable according to the 
trade, profession or calling of particular individuals and 
the amount payable depends not upon the income of the 
person but upon the trade, etc.. 

Held, that the tax was a profession tax and not one 
on income even though the notification imposing it has 
made a proviso that it shall not be leviable from any 
person who^ne annual income is less than a certain 
amount. The provi^o in such a case merely introduces 
an exemption. 9 Lah. 340 Dist. {Jat Lai, /.) 
ANOKH SINGH v. DISTRICT BOARD, FeROZEPUR. I. 
E, 1931 Lah. 489- 131 I.C. 633-32 P.L.R. 403 = A. 
I.R. 1931 Lah 608. 

Ss 66 and 67 — Fine for future continuing 

breach-- Legality, 

An order on conviction under Reg. 13 containing a 
direction for paying an additional fine for future continu- 
ing breach is ultra vires. The Board must bring a fresh 
complaint on which a fine can be imposed for a continu- 
ing breach. (^Daltp Singh, /,) FaZLA, In re. 162 
I.C 166-7 R.L 260-36 CrLJ. 105 = 1934 Cr.C. 
647 = AIR 1934 Lah 428 (1). 

Sb 70, 76 and 72 — Suit for refund of Haisiat- 

fax — Jurisdiction of Civil Court. 

A Civil Court has jurisdiction to entertain a suit 
against the District Board for refund of Haisiat -tax. 
{Tapp, /.) Dt. board, Jhang V. Ganpat Ram. 
I.E. 1933 Lah 112 = 141 I.C. 378 = 34 P.L.R. 219 = 
A.I.B. 1933 Lah. 124. 


PUNJ. GENERAL CLAUSES ACT (1898), S. 11. 

S. 74 — Suit for refund of tax paid— Onus, 

In a suit against a District Board for refund of tax 
paid it is for the plaintiff to show that he is not liable to 
pay the tax and that it has been illegally exacted from 
him and not for the District Board to prove that the 
plaintiff has been properly assessed and is not entitled to 
a refund. {Tapp,J) DT. BOXRD jHANG v, GaN- 
PAT Ram. IR. 1933 Lah. 112=141 I.C. 378 = 34 
P.L.R. 219 = A.I.R. 1933 Lah. 124. 

S. 76 — '"Others* — If '' Sahukar*' included, 

Asahukar does not fall within the caiegoiy of “others” 
in the section, on the application of the doctrine of 
euisdem generis, {Tapp, J.) Dt. BOARD, JhaNG z/. 

Ganpat ram. I.R. 1933 Lah. 112=141 I.C. 378 = 
34P.L.R.219- AIR. 1933 Lah 124. 

PUNJAB DISTRICT BOARDS (TAX VALI- 
DATING) ACT, 1927 — Act in ultra vires. 

The pievious sanction of the Governor- General having 
been obtained the Punjab District Boards (Tax Vali- 
dating) Act is not ultra vires. {Jai Lai and Agha 
Haidar, //.) GaNPAT RAI v. DISTRICT BOARD, 
Sargodha. I.R. 1931 Lah. 878 = 134 I.C. 110 = 83 
P.L R. 136 = A.IR. 1932 Lah. 87. 

PUNJAB EXCISE ACT (I OF 1914), S. 61— 

tence — Deterrent sentence necessary. 

The ('ourts should bear in mind that the illicit dis- 
tillation implies a good deal of preparation and results 
not only in the loss of excise revenue but also in drun- 
kenness. The sentence should therefore be deterrent 
and the good family of the accused is no mitigating cir- 
cumstance. {Broadivay, A.C.J.) EMPEROR z/. DHARAM 
Singh. I.R. 1933 Lah. 154=141 I.C. 692=34 Cr. 
L.J. 180 = 34 PL.R. 562. 

— S. 61 (1) (a) — Quantity of cocaine — Prosecution 

failing to show— Presumption in favour of accused. 
Where the prosecution has not shown how much 
cocaine was in the packets found with the accused any 
presumption made must be in favour of the accused on 
the footing that there were only such quantities intended 
for personal use {Harrison, /.) MeHTAB Din v . 
Emperor. 135 I.C. 40 = I.R. 1932 Lah. 24= 33 Or. 
LJ. 114-32 P.LR. 778 = 1932 Cr.C. 20 = A.I.R. 
1932 Lah. 10. 

S. 75 — Discharge of accused for want of certi- 
ficate under S, 188, Cr, P, Cede — Certificate subset- 
quently obtained — Second trial more than one year from 
date of offence — Legality of. 

The petitioner was arrested for illicit distillation on 
l7th June, 1930. He was, however, discharged on 25th 
July, 1930, for want of a certificate as required by 
S. 188 of the Cr. P. Code. That certificate was sub- 
sequently obtained on 16th April, 1931, but an order 
diiecting further trial was ortly passed on 30th July, 1931. 

Held, that the later trial could not be deemed to be 
the continuation or revival of the original proceedings 
by virtue of the subsequent production of the certificat 
and that the subsequent trial having been commenced 
more than one year from the date of offence, it was 
without jurisdiction and that the conviction should be 
set aside. {Jai ImI, J.) Bhan Singh v, EMPEROR. 
I.R. 1933 Lah. 343 = 143 I.C. 341 = 34 Cr.L.J.678« 
AIR. 1933 Lah. 669 (2). 

PUNJAB GENERAL CLAUSES ACT (I OP 

1898), S. 11 {2y -Eff'ect— Punjab Municipal Act, l9ll, 
X 13 (3). 

Though it is not so expressly provided under S. 13 
(3) of the Punjab Municipal Act more than one outgoing 
member may at one time continue in office after the 
expiry of three years from the date of the election. 

1 Effect of S. 11 (2), Punjab General Clauses Act, consi- 
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PONJ aOVT. SEBVIOE RULES. 

dered. (^Addison and Coldstreanty J BISAHMBAR 
Nath Jaubk z/. Municipal Commettee, Delhi. 
I.R. 1931 Oudh 881-134 I.O. 113-33 P.L.R. 83- 
A.I B 1932 Lab. 26. 

PUNJAB GOVERNMENT SERVICE RULES— 

Withholding promotion-^ Appeal, 

To be passed over for a supirior grade, even though 
promotion to that grade was by selection, is tantamount 
to withholding promotion and an appeal to the Commis- 
sioner is competent in s ich a case ^Dobson ^ F. C.) 
PRITAM Singh v, Aziz Ahmad. 11 Lah. L. T. 9. 
PUNJAB GOVERNMENT TENANCY. See 
Landlord and Tenant -Exproprietarv hold- 
ing—Government Tenancy (Punjab). 

PUNJAB HIGH COURT— Criminal ^case— Right of 
Counsel to take :opies from records — Need for amend- 
ment of rules. See PRACTICE -RULES. A.I.R. 1930 
Lab. 1024. 

PUNJAB LAND REVENUE ACT (XVII OP 

1887) — Appeal — Order appointing appellant as lam- \ 
bardar— If appealable — Remedy. \ 

An order of the Commissioner on appeal, appointing i 
the appellant as lambardar ‘^ibject to his satisfying the j 
Collector as to his property, is not a final order and is I 
not appealable. liut if the Collector passes order appoint- ' 
ing him lambardar, the opposite party can then appeal j 
rn the whole case to the (commissioner. (^Irving F.C.) 
Hari Singh v. Chatar Singh. 13 Lab.L.T. 39. | 
—'—Applicability of C, P, Code — Appeal — Summary | 
dismissal, j 

The C. P. Code does not apply to procedure under the j 
Land Revenue Act and there is no rule passed under 
that Act which prevents an appellate Court throwing 
out an appeal in limine, {Irving^ F, C.) KhaN 
Mahomed v, Gurdit Singh. 11 Lah L.T. 108. 

-Instruction in Excise Manual — Value. 

Instructions laid down in the Excise Manual issued 
under the authority of the ministry of agriculture cannot 
be quoted as an authority under the Land Revenue Act 
except in so far as it summarises the rulings of the 
Financial Commissioner under the Land Revenue Act. 
{Irving, F, C) LaCHHMAN SinGH zj. MOHAN 

Singh. 11 Lab L T. 122. 

•Order of Deputy Commissioner — Modification 
b y Collector — Revi ew —Sustai nab il tty. 

There is a distinction between the functions of the 
Collector under the Land Revenue Act and the Deputy 
Commissioner under the Land Alienation Act, if 
Collector sitting as such cannot by review modify the 
order of the Deputy Commissioner. {Irving., F.C*) 
Mandir Sheri Baba Nanga Arjan v. Lohku. 
11 Lab.L T. 97. 

Patwari candidate — Proceeding for cancella- 
tion of name— Contents of judgment. 

In proceedings for the cancellation of the name of a 
patwari candidate the Collector should write a self-con- 
tained judgment {Irving. F- C.) KaRNAIL SiNGH v. 

Emperor. 11 Lab L T 26. 

- -Rules under — R. 7 (1) (ii) — Lambardar — Ap- 
pointment of hereditary claim— No preference to. 

The Collector is no way bound to respect hereditary 
<aiims appointing a lambardar. Where he has pro- 
peily exercised his dis'cretion and preferred the younger 
to the ehler brother, the selection should not be interfer- 
ed with on app-al. {Calvert, F . C.) RaJA v. SaRANG. 
11 Lab L T. 153 

"S 11 — Sr ope — Control of Local Government on 

judi ial funriiom of Financial Commissioner, 

S. 1 1 of the Act deals with the administrative control 
over the Financial Commissioner by the Local Govern- 


PUNJ. LAND REV. ACT (1887), S. 16. 

ment. This control does not extend to the judicial 
functions of the Financial Commissioner and the Local 
Government cannot interfere in the exercise by the 
Financial Commissioner of his powers in appeal, review 
or revision. {Irving, F, C.) CHAR AN v, SiNGH FaZIL. 
12 Lah.L.T. 63. 

S. 13 — Appeal — Notice, 

It is not necessary that notice to the appellant should 
be given by the Commissioner before an appeal under 
! the Act is dismissed by him. {Irving, F, C.) HaKIM 
I v, Mt. Fatima Bibi. 35 P L.R. 231. 

S. 15 — Application for reviezv preferred beyond 

time — Sufficient cause for delay. 

Where, on an application for review preferred beyond 
the period of 90 days prescribed by S. l5 the Revenue 
1 Commissioner reviewed and set aside an order passed by 
i his predecessor in office, held, that it must be assumed 
I that the Revenue Commissioner, before entertaining the 
application, was satisfied that there was sufficient cause 
for the delay. {Lord Thankerton.) MahOMED Akbar 
Khan v. court of Wards. 61 1 A. 138 = 15 Lah. 
216 = 69 C.L J. 348 = 36 P.L R. 433 = 39 L W. 697 « 
6 R P.O. 95 = 147 I 0. 906 - A.I.R. 1934 P.O. 93 = 66 
M.L.J. 328 (P.O.). 

■ S. 16 — Rez'iew — Order granting sanction — 

Nature of. 

An order granting sanction to review a mutation 
order should be so worded that it may not be taken as 
prejudging the case. {Boyd, F. C.) INDAR NARAIN v, 
Bahadur. 34 P.L.R. 631. 

— — S. 16 — Appeal out of time — Objection — Decicion 
based on zvrong rule. 

An objection that the appeal was lodged out of time 
need not be considered as, where a wrong rule was 
applied, the Commissioner can revise at any time. {Cal- 
vert, F. C.) Raja v. Sarang. 11 Lah.L.T. 163. 

" ” 'S. 16 —Application for revision — Limitation, 

Though there is no rule of limitation for applications 
for revision to the Court of the Financial Commissioner 
parties are expected to exercise due diligence in the pro- 
secution of their claim. The right principle to adopt in 
such cases is to refuse to interfere on a petition for 
revision if made after the period assigned for an appeal, 
unless for reasons which would justify, extending the 
period of limitation. {Irving, F.C.) CHANDAR PaR- 
KASH V. Lakshmi Narain. 11 Lab.L T. 16. 

S. 16 — Application for revision — Limitation. 

No period of limitation is fixed for the exercise by the 
Financial Commissioner of his power of revision, but it 
is to be expected that the applicant will exercise due 
diligence and unless special cause is shown, the Commis- 
sioner will not admit an application for revision after a 
period of 90 days fixed for an appeal, i Irving, F, C.) 
JAGIR Chand V. Gulab. 11 Lab L.T. 16. 

S. 16 — Mutation orders not appealed against — 

Interference in revision. 

It is true that in the peculiar circumstances of muta- 
tion orders the general principle that ignorance does not 
save limitation may operate with hardship, requiring 
interference in revision. But every case in which the 
Financial Commissioner’s powers of revision are invoked 
when the period of limitation for an appeal has expired 
should be most rigorously scrutinized Where the 
ground for the failure of the applicant to appeal in time 
was stated to be that he was awaiting the result of a 
similar appeal then pending, 

Netd, that it W'as no ground for interfering in revi- 
sion. {Irving, F, C,) SUBHAN A LI v, JAHAN KHAN. 
12LahL.T. 59. 

S, 16— Mutation*'-^Revision — Other remedy open^ 
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PUNJ. LAND EEV. ACT (1887), S. 16. 

It is the doty of the Financial Commissioner to inter- 
fere in revision in order to put riijht an obvious dis- 
regard of rules relating to mutation proceedings. The 
fact that another remedy is open in a Civil Court is no 
bar to revision, F.C,) BOSTAN KhaN v, 

Karam Khan. 13 Lah. L.T. 37. 

S. 16 — -Non-compltance with S, 117 — Inierfer- 

ence in revision. 

Where the Officer conducting the partition does not 
decide the question of title in the manner required by 
S. 117 the case is a fit one for interference in revision. 
{Irvings, F. C.) KiKPA KAM v. MT. KIRPO. 11 Lah. 
L.T. 43. 

'S. 16 — Other remedy — No revision. 

Where the aggrieved parties have their remedy in the 
civil or revenue Courts, the special powers of revision ; 
cannot be invoked. (A'lni^ , F. C.) MST. SORASTI 
Devi v. Mst. Lakhmi. 11 Lah.L.T. 162. 

S. 16 — Report of Commissioner in partition pro- 
ceedings — Objections to — No opportunity for — Material 
irregulatity. ! 

It is a material irregularity, in cases where a commis- 
sion has been ordered and the Commissioner has submit- 
ted a report, not to give the parties a reasonable oppor- 
tunity of bringing forward objections thereto, {living, 1 
F.C.) MoTi KAM V. jAiSHi Ram. 12 Lah.L T. 13. 

S. 16—; Revenue Officer^s cases — Interference m 

revision. 

In Revenue Officer’s cases of a judicial nature the 
Financial Commissioner’s powers of revision are unres- 
tricted but he will not normally exercise it unless circum- 
stances are such as would justify revision in Revenue 
Court’s cases, (frvtng, F.C.) IIUKAM ChaND 
Malak Ram. ll Lah.L T. 42. 

S. 16- — Rerasion — Interference tn mutation case. 

The Financial Commissioner ought to interfere in 
revision to put right an obvious disregard of rules relat- 
ing to mutation procedure. {Irving. F. C.) KHUSHAL 
Das V. Kesar Sincih. 11 Lah.L T. 18. 


I PtJNJ. LAND BEV. ACT (1887), S. 34. 

another remedy is open. The powers of revision can be 
exercised to rectify a miscarriage of justice even in an 
appealable case, though no appeal has been preferred 
against the order. {Latifi, F.C.) AZAD KHAN v. MO- 
HAMMAD Khan. 14 Lah.L.T. 9. 

— S. 16 — Substantial application — Dismissal for 
default. 

Where the applicant in revision died leaving a minor 
for whom however no person was willing to be appoint- 
ed guardian and it appeared that the applicant had a 
real grievance, 

Held, that the petition should not be dismissed for 
default but should be proceeded with. {Irving, F .C 
Kirpa Ram v. Mt. Kirpo. 11 Lah.L.T. 43. 

— — S. 16 (4)— — Direction to review mutation 
tn a particular way — Legality. 

An order of the Financial Commissioner directing 
Revenue officer-s to review a mutation in a particular 
direction without hearing the parties concerned is opposed 
to S. 16 (4) of the Act. {Irving, F. C.) MOHAMMAD 
Waris V. Emperor. 13 Lah. L.T. 63. 

S. 20 — Service by post — Presumption as to proper 

service. 

The Course prescribed in S. 20 for seivice by register- 
[ ed post stands precisely on the same posting as any 
i other form of service and a revenue officer may presume 
I that the summons was served if it is proved that the let- 
I ter was properly addressed and duly posted and register- 
j ed. It is not laid down that it is necessary to prove 
I that the letter was actually placed in the hands of the 
person served. The presumption that may be made is 
that a registered letter properly addressed and duly 
posted will get into the hands of the addressee. Whether 
I in any case the presumption should be drawn depends on 
I the circumstances of the case. {Miles Irving, F.C») 
i Loknath V. Kylyan DASS. 13 Lah.L.T. 9. 

I Ss. 34 and 35 — Jamabandi — Mutation — Rules 


• S. 16 — Kevtstonal jurisdiction — Mode of exercise. 

Though his powers of revision are unlimited, the 
Financial Commissioner may refuse to use them in cases 
of a judicial nature between parlies except in cases 
covered by S. Il5, C. P. Code, {Irving, F.C.) 
Chandra Pakkash v. Lakshmi nakain. 11 Lah. 
L T. 15. 


S. 16 — Rtvisiofial jurisdictun — Nature — Cases 

of dismissed village officers and Government servants. 

No general rules governing the use of revisional 
powers can be laid down which are applicable to all cases. 
As regards the disniis'-al of village officers the P'inancial 
Commissioner would properly interfere if there has been 
such a denial of national justice as would be involved in 
dismissing a man without hearing him or if the offence 
for which he had been dismissed w'as not one of those 


which under the Land Revenue Rules justify dismissal. 
But where there is no such material irregularity or mani- 
fest illegality the Commissioner should be very reluctant 
to upset a concurrent finding of fact and where the facts 
are proved or admitted and the only question is one of 
the severity of the sentence, it would normally be difficult 
to override a concurrent opinion that the man’s delin- 
qiience make him unfit to remain a village officer. Thi> 
view however should be confined to the case of village 
officers and should not be extended to that of Govern- 


ment servants, {hving. F, C.) KiRZA KHAN v. 
Emperor, ll Lah L T. 19. 


— — S. 1^— Scope — Appealable order not appealed 


against — Powers of revision. 

It is not an infltxille rule that a revision should not 
be entertained by the Financial Commissioner wbeie 


1 governing. 

1 The jamabandi does not provide for any one being in 
possession except as owner or as cultivator unless the 
owner is explicity declared to be ghair qabiz. If a 
person other than one of the owners shown in column 4 
who is not the actual cultivator of the land claims to 
appear in column 5 the putwari should enquire by what 
! right he claims. If he says he is an intermediary tenant 
! the mutation may be entered up in column 5 but if he 
j claims adverse possession his claim should be treated in 
! column 4. This however does not prevent one of the 
I owners being shown in column 5 as the person to whom 
rent is paid because the possession of one is that of all. 
Nor does it prevent a tenant who arranges for the 
cultivation through sub-tenants being show’ii in the 
column. But it does prevent what are really mutations 
of ghatr qabiz appearing in the guise of mutations of 
cultivating possession. ^Irving, F. C.) UDHA MaL 
V. Mt. Mewa Bibi. 11 Lah.L.T. 47. 

— — S. 34 — Omission of mortgagee to report mori- 
gage — Innocent purchaser — Equities. 

If a person with a defective title purports or intends 
to mortgage the property any interest subsequently 
acquired is available in equity to make the mortgage 
effectual. But that equity refers to the mortgagor and 
mortgagee. It does not affect the innocent purchaser 
who purchased the properly in ignorance of the mort. 
gage. When the mortgagee has neglected to report the 
mortgage as required by S. 34 of the Act, as between 
him and a Iona fide purchaser, equity lies heavily on the 
side of the latter. {Ining, F, C.) ALI AKBAR v, 
amar Singh. 11 Lah.L.T. 146. 
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— — S. 34 — Scope. 

Before a mutation should be entered there should be 
an acquisition of a right and not merely a claim especi- 
ally when it is disputed. {Calvert, F.C^ HARNAMO 
V. Deva Singh. 12 Lah. L.T. 45. 

S, 37 — Delay —He fu'al of mutation. 

No period of limitation is laid down under S. 37 of 
the Act. Where there is a transfer of the equity of 
redemption but not of possession delay can be condoned. 
{Irvtng, F,C,) Nawab v, GaNDA MaL. 11 Lah.L. 
T. 35. 

• — S. 37 — Jamabandi — Alteration of disputed 

entries — Grounds of. 

No disputed entry in a iamabandi should Idc altered 
whether on the ground of mistake or fraud, except on 
the basis of an obvious clerical error or« patent fact; and 
a fact that needs an elaborate encjuiry to establish is 
not a patent fact. {Latifi, F.C.) Bostan Khan v, 
Karam Khan. 13 Lah.L.T. 37. 

S. 37 — Mutation — Deoee of Ctvtl Court — Evi- 

denttary value. 

The business of a Revenue Officer under S. 37 is to 
make entries in accordance with facts proved to have 
occurred or such as are supported by a decree or order. 
A simple declaratory decree that a person is owner or 
occupancy tenant of land falls under the latter category 
and may very properly be given effect to in mutation 
proceedings by inserting the name of the person declared 
to be owner or tenant but when a declaratory decree is 
conditional on payment of a sum of money the only entry 
which the revenue authorities can make on the basis of 
it is a note to the effect that the declaratory decree has 
been passed. It is not the business of the Revenue Officer 
to receive the money and pass it on to the other party 
nor has he any authority to compel to other party to 
receive it. If the parties come to him and say that 
the money has been paid and received he may enter up 
the consequent mutation of ownership ; otherwise the 
remedy on the basis of the declaratory decree is a civil 
suit for possession on payment. {Irving, F.C,') Shib 
Saran Das v. Chuhra. 11 Lah.L.T. 112. 

' ■ '■"■S. 37 — V armtion regarding entry as to rent — 
Absence of mutation order — F.ffect, 

Variations from entry regarding rent which has been 
existing for 17 years and more should not be made with- 
out mutation. S. 37 of the Act does not require that 
the procedure of testing a mutation should be followed 
in altering the entry in the record of rights. The Stand- 
ing Orders of the Financial Commissioner no doubt lay 
down a procedure which Revenue Officers ought to follow 
and neglect to follow that procedure no doubt throws 
grave doubt on any alteration made without it. But 
these orders are only executive instructions and have not 
the force of law. A change which has got into the 
jamabandi in a way contrary to these instructions is not 
necessarily void. All that can be said is that it is open 
Icgrave suspicion {Irving, F,C,) BAHADUR ChaND 
fjHANDA, 11 Lah.L.T. 79. 

'S. 37 — Wajib ul-arz — New document — Omis- 
sion of entry — Inference, 

The argument from the omission of an entry from a 
new wajib- ul-arz is a very strong one. It is a natural 
piesumption from the omission of an entry that it has 
been done deliberately and with duecau.se. When a 
new 7oajtb ul-arz is prepared it supersedes the old and 
the new one cannot be altered without due cause. 
{.Irving. F.C.) DlLBAGH KAl v. MEHR SHAH. 11 
Lah.L.T. 101. 

— S. 37 (a) — Mutation entry — Correction of — 
Applications f or — Error not patent — Applications to be 
discouraged. 


PUNJ. LAND REV. ACT (1887), S. 44. 

An application for correction wffiich is contested and 
w’hich on the face of it is not based on an obvious cleri- 
cal error or patent defect should be rejected summarily 
and the parties referred to a civil suit. The fact of a 
man having been dead at a time when he was thought to 
be alive and similar errors maybe good grounds for 
correction but such cases are so rare and when they do 
occur, they are seldom contested. 1 he intention of the 
law is that a mutation older after the period of appeal 
has expired is final and can only be altered in a regular 
way by review or by application to a Civil Court. 
{living, F.C ) Thakar Singh v. Abdul Hamid. 
11 Lah.L T. 128. 

'S. ^^--Burden of proofing that the entries in 

record of rights are wrong, /r on the party zvh i alleges 
it — Later record should be given preference to the pre- 
vious record. 

An entry made in record of-rights in accordance with 
the law' for the time being in force must be presumed to 
be correct until the contrary is proved or a new entry is 
lawfully substituted therefor. The burden of proving 
the contrary rest heavily on the party who alleges it. 
The presumption of correctness that attaches to revenue 
records must attach to the later record in preference to 
the earlier one, unless it could be shown to be wrong. 
A.I.R. 1927 Lah. 607, Rel. on; A.T.R. 1924 Lah. 444, 
Dist. {Abdul Rashid, /.) SUNDAR SlNGH V 

Chhajju khan. 151 10.407 = 7 R.L. 129 = A.I. 
R. 1934 Lah. 309. 

S. 44 — Conflict betw sen revenue records — Which 

to prevail. 

Where the revenue records commencing with 1904- 
1905 and continuing for a peiiod over 20 years till the 
date of suit do not agree with those of the >ear 1890 
the presumption of correctness attaches to the more 
recent records. {Broadway and Addison, //.) DOST 
Mahomed ?/. Bahadur. I R. 1932 Lah 503(2) = 
138 10. 502=33 P.L.R. 220 = AI.R 1932 Lah. 
278. 

— — S. 44 — Conflicting entries — Effect of. 

Where the revenue lecords contain conflicting entries, 
the pre''uniption of truth attaching to them is rebutted. 
{Irving, F.C.) RaNBHIR SINGH v. LEHNA SJNGH. 
11 Lah.L.T. 141. 

S. 44 — Entries in jamabandi — Rebuttal— Muafi 

registt r. 

The primary authority on title consists of the jama- 
bandi and their value is very much greater than that of 
an entry in any maufi register. Hence entries consis- 
tently made from 1851 in all the jamabandis showing 
the mahant for the time being of a Gurdwara as the 
owner of the land in suit cannot be rebutted by an entry 
in the maufi legister made in 1856 and by an order 
passed at the time of the last settlement to the effect that 
land was attached to the Gurdwara. {Harrison and 
Addison,//.) Abdul Haq v. Shiromani Gur- 
dwara Prabandhak Committee 14 Lah. 156=* 
I.R 1932 Lah. 474 = 138 I.C. 387 = 33 P.L.R. 730 = 
A.I.R. 1932 Lah 613. 

[D. 1934 L 68(70).] 

— 'S. 44 — Finding of loiver appellate Court based 
on the zvrong presumption contrary to S, 44 can be up- 
set in second appeal. 

Finding of fact could be upset in second appeal, where 
it is vitiated by the fact that the presumption attaching 
to the current settlement record under S. 44 was not 
taken into account and such finding was given under the 
misapprehension that a settlement had been carried out 
in the year 1884. {Abdul Rashid, /.) SUNDAR SiNGH 
V. Chhajju Khan. 151 I.O. 407=7 R.L. 129=A. 
I.R; 1934 Lah. 309. 
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' ' 'S. 44 — Mutation entry — Presumption as to truth. 

The presumption as to correctness attaches to a 
-mutation entry only after it is incorporated in a jama- 
bandi. F.C.) Harnam Singh v. ISHAR 

Singh. 13 Lab.L.T. 2. 

S. 44 — Mutation proceeding^Decision on basts 

of record'of rights —Presumption. 

Where a person sues another entered as purchaser for 
establishing that the sale was not in fact effected and 
that plaintiff continued to have title and the defendant 
set up entries in the record-of-rights and mutation in his 
favour, 

Ileld.^ that there was a presumption under S. 44 in 
favour of the defendant and that the plaintiff must 
show that the mutation was a false document. 

Held, further^ that the fact that thepatwari had com- 
-mitted certain irregularities in the mutation pioceedings 
would not displace the presumption. ^Sir John Wallis ) 
Nizam din 7^. Godar. 6 I.R. (P 0.) 21 = 146 I C. 506 
(2) = 38 O.W N. 173 = 68 O.L.J. 492=36 Bom.L.R. 
132 = A.I.R. 1934 P.C. 40 = 65 M.L.J. 866 (PC.). 

S. 44 — Mutation — Entry as to change of caste — 

Effect 

Where a record in mutation proceeding of caste 
designation whether rightly or v^rongly made has formed 
part of the record-of-rights for fifteen years a presump- 
tion of truth attaches to it. {Irving, F.C.) GhULAM 
Farid v. Fikoz Khan. 11 Lab.L.T. 8. 

S. ^^.—Pcdigtee tables — Conflict between— Pre^ 

sumption. 

The pedigree table prepared in the course of each 
settlement is a part of the record-of rights and as such 
there is a statutory presumption of correctness attaching 
to it. It is however impossible to lay down a rule that 
the presumption is stronger in favour of one rather than 
the other. It is for the Couit to decide in each case 
which pedigree table is to be preferred. {T ek Chand and 
Mdui Rashid, JJ.) DATA RAM v. KHAZANA RAM. 
A.I.R. 1935 Lab. 108. 

• S. 44 — Prt sumption under — Applicability of — 

Assignment of proprietary rights in land for mainten- 
ance and service of Gurdwara — Punjab Sikh Gur- 
dwaras Act (1925), S, 18 (1) {h)—Preuimption under. 

A gift land by way of dharmarth for meeting e;t- 
penses for Gurdwara to which larger was attached is an 
assignment of the proprietary rights in the land for the 
service and maintenance of Gurdwara and the provisions 
of S. 18 (1) {b) are applicable; and the presumption 
therein contained displaces the presumption which other- 
wise would arise under S. 44, but where the assignment 
is without any direct reference to any religious purpose, 
the presumption does not apply. {Broadway, C. J. and 
Abdul Qadir, y) Ran SiNGH z/. ShiKOMANI GuR- 
DWARA Parbhandak COMMI'ITKE. I.R. 1933 Lab. 
210 = 142 1.0. 630 = A I.R. 1933 Lab. 137. 

3. 44 — Revenue records — Presumption of correct- 
ness — Rebuttal. 

Under S. 44, a presumption of correctness attaches to 
the revenue records, and the burden of proving that the 
•entries in the revenue records are incorrect rests on the 
person who challenges the correctness thereof. The 
mere fact that the Patwari has committed some irregu- 
larity in submitting the report on which the order of 
mutation is based, is insufficient to displace the statutory 
presumption and in the absence of definite proof that 
the order of mutation itself is false or that a fraud has 
been practised on the revenue authorities, the burden 
cannot be held to have been discharged. {Abdul Rashid, 
/.) Lala V. Sardara. 161 1.C. 884=7 R.L. 216= 
35 P.LR. 491*A.I.R. 1934 Lab. 472. 
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— — -S. 44 — Tribal designation — Entry in record — 
Interference by Collector. 

There is nothing to prevent the Collector referring to 
superior authority a proposal to alter the designation. 
But where the entry in the record has persisted through 
four jamabandis it is not proper to come to a decision 
which may have the effect of invalidating a large num- 
ber of transfers which have been acted upon. If the 
vendor desires to resile from his bargain on the ground 
that the vendee is not a member of an agricultural tribe 
he should be left to lake his remedy in the civil Court. 
{Irving, F.Cf) FeROZE KHAN v. GHULAM FaRID. 
11 Lab.LT. 110. 

3. 45 — Mutation — Suit for declaration of title. 

Plaintiff was in possession of the land which was the 
subject of alienation by will in favour of the defendant, 
mutation was effected in favour of defendant whereupon 
plaintiff sued for declaration of his title. 

Held, that it was unnecessary for him to bring any 
suit to set aside the alienation by will as he was in 
possession of the property and that his suit fell under 
S. 45. and was governed by Art. 120, Lim. Act, and not 
by Sell. I Art. 1, Punjab Lim. Act. {Bfiide, /.) DaLIP 
Singh v. Mt. Tabi. 15 Lab. 469 = 152 I.C. 100=7 

R. L. 244 I 2^ = 36 P.LR. 357 = A.IR 1934 Lab. 134. 
-S. 84 — Material irregularity — Failure to con- 
sider plea. 

The failure to consider a plea involving a question of 
title is a material irregularity and is a good ground for 
interference in revision {Irving, F. C.) MAHOMED 
Hassan V. Karim Bakhsh. 11 Lab.L.T. 61 (1). 

-S. \\\— Filing of award. 

Where an award does not partition any properties^ in 
the shape of agricultural land, the Couit has jurisdiction 
to order filing of it. 1930 Lah. 418, Dist. {Dalip 
Singh, I.) Girdhari L^L7aBanwari LaL. 147 
I.C. 768 = 6 R.L. 448 = A.IR. 1933 Lab. 1034. 

— S. IIQ— Question of title— Questions, if property 
IS joint or sole property of one of the parties. 

Where the dispute between the parties to a suit is 
whether a garden and the kothas therein are joint^ pro- 
peity or the sole property of one of them, the question is 
one of title. {Jat Lai and Skemp, //.) MUZAFFAR 
ALi V. Ghazanfar ALi. 155 I.C. 282 = 7 R.L. 676 
= 36 P.L.R. 497 = A.I.R. 1935 Lah. 175. 

S. Wl— Applicability— Private partition rais- 
ing question of title. 

A plea of private partition raising a question of title, 
is governed by the procedure laid down in S. 117, 
{Irving, F. C.) Mahomed Hassan v. Karim 
Bakhsh. 11 Lah.L T. 61 (1). 

S. Ill-Effect of. ^ ^ 

The section merely enables the Revenue Court to 
make a declaration of title ; it does not, however, oust 
the jurisdiction of the ordinary Court^^. {Tek Cfiand and 
Monroe, JJ.) SUKHDEV SlNGH v. MaTHRA SiNGH. 
I R 1933 Lah. 216 = 142 I.C. 606 = 34 P.L.R. 116 = 
A.I.R. 1933 Lab. 412. 

S. IVl— Non compliance— Interference in revi- 
sion. . . j 1 . 

Where the officer conducting the partition does not 
decide the question of title in the manner required^ by 

S. 117, the case is a fit one for interference in revision. 
{Irving, F.C.j Kirpa Ram z/. Mr Kirpo. llLali. 
L T. 43. 

^S. Ill— Partition proceedings — Party referred 

to civil suit -^Declaration refused by Civil Court- 
Subsequent application to Revenue Court— Duty of 
latter — Suit for declaration — Limitation. 

In the course of partition proceedings the revenue 
authorities acting under S. Il7, and prima facie holding 
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the plaintiff’s claim to be valid referred the defendant 
to a civil suit to obtain a declaration. The declaration, 
however, was refused ultimately by the High Court, on 
the ground that no 6nai partition had taken place 
between the parties. The plaintiff again approached 
the Kevenue authorities to revive the partition proceed- 
ings, but they refused. 

Held^ (1) there was no justification for the refusal to 
correct the entries in accordance with the judgment of 
the High Court ; (2) that limitation for a suit for a 
declaration by the plaintiff would commence only from 
the date of the subsequent denial of title by the defen 
dant, if the latter still persisted in denying plaintiff^« 
title. {Youngs C.J. and Dm Mahomed^ J.) HaKHSH 
Shah v. Ghulam Ali Shah. 7 RX. 333= 152 I.O. 
821=A.I.R. 1935 Lah. 63. 

3. 117 — Suti for partition hefofe Revenue Court 

— Question of title raised but not decided — Validity of 
procedure — Civil suit raising title — Maintainability, 

The widow of the last holder applied for partition 
before the revenue authorities but the same was resist- 
ed by her late husband s brotheis and his nephew* on 
the question of title. They were directed by the Revenue 
Officer to file a suit in his Court and on his failing to do 
so the paitition was carried out. 

Held^ that the action of the Revenue Officer in pro- 
ceedings with the partition without any decision of the 
question of title was opposed to law 

Held further, that a suit in the Civil Court challeng- 
ing the plaintiff’s right to partition in the previous suit 
was not baired under S. l58, hide and Tapp, //.) 
Tirath Ram Mt. Nihal Devi. 12 Lah. 688 = 
I.R. 1931 Lah. 923 = 134 I.O. 299 = 32 P.L.R. 434 = 
A.I.B, 1931 Lah. 664. 

— — — — S 117 (1) ^Revenue O^cer — PVhen can exercise 

jurisdiction of Civil Court, 

liefore a Revenue Officer can exercise the jurisdiction 
of a Civil Court, there must be an application for the 
partition of the property pending in his Court with 
regard to the title of W'hich he can undertake to adjudb 
cate as a Civil Court and if there is no such application 
pending, he has no jurisdiction to usurp the function of 
a Civil Court and to adjudicate on the question of title 
relating to any property whatsoever, {young, C.J. and 
Din Mohammid, Jf) SULTAN z'. BAHADUR. 16 Lah. 
502 = 168 1.0. 1113 (2) = 37 P.L.R. 762=A.I.R. 1936 
Lah. 269. 

S. 141 — Alienation — Objections of Collector — 

Disposal, 

When the Collector is acting as a ministerial officer of 
the executing Court, under S. 141, the objections to the 
manner in which an alienation is made should be heard 
and decided by the Court although the arrangements 
about alienation would be the duty of the Cellector. 
{Hilton, J,) DuR Mahomed v. Sain Ditta Mal 
DiyaMal. 150I.0.662 = 7R.L. 2(1)=A.I.R. 1934 
Lah. 407. 

” S. 168 — Applicability — Question of title raised 
but not decided by Revenue Officer — Civil suit challeng- 
ing pa rti ti on — Maintainability , 

The widow, the last holder applied for partition before 
the Revenue authorities but the same was resisted by 
her late husband’s brothers and his nephew on the 
qu stion of title. They were directed by the Revenue 
Otfiror to file a suit in his Court and on his failing to 
do So the partition was carried out. 

IDld, that the action of the Revenue Officer in pro- 
ceeding with the partition without any decision of the 
question of title was opposed to law. 

^ Held, further, that a suit in the Civil Court challeng- 
ing the plaintiff s right to partition in the previous suit 
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was not barred under S. l58. {Bhide and Tapp, JJ,y 
Tirath Ram v, Mt. Nihal Devi. 12 Lah. 688 = 
I.R. 1931 Lah. 923 = 1341.0. 299 = 32 P.L.R. 434 = 
A.LR.1931 Lah. 664. 

S. 168 — Suit for declaration that certain land 

IS not partible — Jurisdiction of Civil Court, 

A suit for a declaration to the effect that certain land 
was excluded from the ordinary shamilat and could not 
be paititioned involves a question of title and the Civil’ 
Court has jurisdiction to entertain the same, {Harrison 
and Dali p Singh, //) MOHAMMADA v. JHANDA. 

I.R. 1931 Lah. 861=133 1.0. 893 = 32 P.L.R. 646 = 
A.I.R. 1931 Lah. 654. 

S. 158 (1) and (2) — Partition before Revenue 

Officer — Suit by ex minors to contest — Jurisdiction of 
Civil Court — Bar, 

The plaintiffs sued for a declaration that certain land 
w’as the joint property of the parties, that there had 
been no legal partition of it and that they were conse- 
quently entitled to have their half share partitioned. 
The plaintiffs further complained that being minors their 
interests were not properly safeguarded by those who* 
represented them at a partition before the Revenue 
Officer. 

Held, that the jurisdiction of the Civil Court to 
entertain the suit was barred both under S, l58 (2) 
(xvii) and (xviii) and under S. l58(l) of the Act. 
{Addison and Hilton, JJ.) AMAR SiNGH v, RAM 
Singh. 13 Lah. 471 = 1 R. 1932 Lah. 599 = 139 I. 
O. 635 = 33 P.L.R. 103 = A.I.R. 1932 Lah. 236. 

S. 168 (2) (xiv)— Money paid by lanihardar as 

land revenue for defaulting proprietor — Suit to recover 
— Jurisdiction of Civil Court, 

A suit by a village lambardar for lecovery of a cer- 
tain sum which had been paid by him to Government as- 
land-revenue, on behalf of a defaulting proprietor is ex- 
cluded from the jurisdiction of a civil Court by S. 158, 
Cl. (14). But as the parties had not been prejudiced, 
owing to the trial of the suit by the civil Court, the 
decree passed by the Court was ordered to be registered 
as a decree of an Assistant Collector of the second 
grade. {Bhide, J,) SKAFI MaHOMED v, JAHANGIR. 

1491.0. 1061 (2) = 6 R.L. 796 = A.I.R. 1934 Lah. 
167 (2). 

"" S. 168 (2) (xvii) — Partition of agricultural 
land — Award relating to — Application to file in Court 
— Jurisdiction of Court. 

A private award paititioning the joint property by 
metes and bounds including agricultural land cannot be 
filed in Court as part of the award relates to the parti- 
tion of agricultural land, over which the Civil Courts 
have no juridiction under S. l58 (2) {xvii), 22 I.C. 
381, Foil. {Shadi Lai, C.J. and Broadway, J,) LaCH- 
MAN Das V. JAIMNI Das. I.R. 1933 Lah. 318 = 143 

1.0. 143 (1) = 34 P.L.R. 464= A I.R. 1933 Lah. 732 
(2). 

PUNJAB LAND REVENUE RULES, R. 7-- 

''Candidate'\ 

For the purpose of Rule 7 the word ‘'candidate** 
means a person who has offered himself for the appoint- 
ment and is before the Collector at the time of 
passing his order. The rule means that if of the adult 
candidates before the (’ollector none is suitable the 
Collector may appoint a minor candidate before him» 
It does not mean that if of the adult candidates before 
the Collector none is suitable the Collector shall, before 
appointing a minor, search for a suitable adult who wilt 
put himself forward. {Irving, F.C ) MaLKIAT SlNGH 

V, Waryam Singh. 12 Lah. L.T. 61. 

R. 7 — Power of Commissioner to withdraw 

appr(n>al. 
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Though the Collector should not pass over a candi- 
date who has been approved by the Commissioner as a 
suitable candidate, there is nothing to prevent the Com- 
missioner f om withdrawing an approval when he finds 
it was based on an incomplete knowledge of the facts. 
i/rvifig, F,C*) MaLKIAT blNGH 2'. WaRYAM SINGH. 
12 Lah. L.T. 61. 

R. 14 {2)—Scopc, 

K. 14 (2) provides that in proprietary estates the 
lambardar shall be appointed from among the land 
owners. Theie is no escape from this. If none of the 
land owners is resident in the village the correct pro- 
cedure will be to appoint one of them lambardar and 
appoint some occupancy tenant as his agent, {/ioyd^ 

C.) UAKCHAKAN biNGH V. ALLAH DlTlA, 12 Lah L. 
T. 43 (1), 

Rr. 16 (1) (c) and 17 (li) {c^-Scope and 

contriiction — Lambardar — Appointment and dismissal—^ 
— Ceased to hold'* — ConsUiictton, 

The qualification as to holding of land in the patti or 
taraf for which a lambardar is appointed is a! solute. 
If a lambirdar is liable to be dismissed for not having 
it, he cannot also be appointed without it. 'Ihe words 
“ceased to hold*’ cannot be Interpreted so as to admit 
of a man being appointed initially without this qualifi- 
cation. The rule obviously intends that a lambardar 
must have land in the sub division of the estate in which 
he holds office. Urvtng, F.C\) JaGan NaTH v. DEWA 
Singh. 13 Lah. L.T. 47. 

R. 16 (ll) (a) — Lambardar — Dismissal — Cofn- 

mttUng grievous hurt in affray. 

The offence of committing grievous hurt in an affray 
is one which justifies dismissal of a lambardar under 
K. If) (//) {a), Uf'ving, F.Cf) DEWAN fSlNGH v, 
UjAGAR Singh. 11 Lah.L T. 27. 

" Rt 17 (2) — Effect — Rule of primogeniture, 

R. 17 (2) does not give sanction to the view that the 
rule of primogeniture outside the prescribed degrees 
gives a prima facte claim w’hich has to be rebuited. 
The clause merely contains a negative prohibition, the 
effect of which is positively that outside the presciibed 
degrees primogeniiiue is a factor which should be taken 
into consideration with all oihei factors in the case. The 
amount of weight to be given depends on the merits of ! 
each case. {Dving, F.C.) JaGaT SiNGH v, BhaGAT 
blNGH. llLah. L.T. 1. | 

" ' — R. 17 — Lambatdar — Duqualif cation — 

Partiiipation in crime. ' 

If a person is really a member of a notorious criminal : 
family, there need be no hesitation to pass him over. 
{^Irving, F.C.) KAJA v. fSARUARA. 11 Lab L-T. 21. 

R. 17 (2) — R/ior incumbent mpet seded^ not \ 

dismissed — Heir if disqualified 

Wheie the previous incumbent was not dismissed, a • 
disqualification justifying passing him over on the merits i 
cannot attach in the second degree to any one w’ho may 
come under their influence. {Irving, F.C.) RaJA v. 
Sardara. 11 Lah. L.T. 21. 

— — R. 21 {iv)^F/fect — Division of village into \ 
pattis — Order of Lollcetor — Interference. \ 

It is not the intention of R. 21 (iv) of the Rules, that 
the Commisssioner should interfere as regards the divi- 
sion of a village into pattis so as to impose on the collec 
tor a revision of the arrangement of the estate contrary 
to his opinion. {Irving, F, C.) BhaI KHAN v. UaSTA. 
11 Lah. L.T. 94. 

^R. 27 — Dismissal of sufed posh and appointment 

of substitute — Discretion of Collector, 

No hereditary claim can be considered in making the 
appointment of a zaildar or sufed posh and the decision 
whether to appoint a substitute or to dismiss a zaildar 
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or sufed posh for incapacity due to old age is one which’ 
should normally be left to the Collector. {Irving, F, 
C.) Jawala Singh v. Emperor. 12 Lah. L.T. IB* 

*-R. 30 (c ) — Inam {A) in Tala gang Tahstl of 

Attock District— Succession — Rules of. 

Inams of class (A) in the Talagang Tahsil of Attock 
District are governed as to matters of succession by the 
Jhelum Inam Rules, notified as R. 30 {c) of the 
Punjab Land Revenue Rules. {Latifi, F.C.) ALLAH 
Dad Khan v Amir Khan. 13 Lah. L.T. 46. 

! PUNJAB LAWS ACT (IV OF 1872), Effect 

i — Custom —Onus of proof — Personal laiu taking effect 
I in the absence of custom. 

! S. 5 does not raise", any presumption that parties are 
I governed by custom rathei than by their persona! law. 

. The onus lies on tfae party who pleads the applicability 
; of custom to prove the same. Where he does not 
i discharge that burden the personal law' will be given 
I effect to. 45 (.'al. 450 (P. C.) and 10 Lah. 86, Rel. on. 

; {Harrison and Tek Chand, JJ.) MUSSAMMAT 
• Bahsiran V. Mohammad Zahur. 13 Lah. 119 = I.R. 
1931 Lah. 390 = 131 1 C. 230 = 32P.L.R. 146 = A.I.B. 
1931 Lab. 446. 

■ S. 5 — Effect — Personal law — Existence of custom 

i — Proof. 

No presumption arises in favour of the existence of a 
I custom to the exclusion of personal law. The person 
i asserting a custom has to prove its existence. {Shadi 
I Lai, C.J. and Rangi Lai, J ) iQBAL SiNGH v. JaSMER 

i Singh. 15 Lah. 715 = 153 I.C. 862 = 7 R.L. 464 = 35 
' P.L.R. 215 = A.I.R. 1934 Lah. 296 (2). 

S. 5 — Qureshis of Bhera migrated to Lahore — 

Law governing — Burden of proof. 

Where the parties were Qureshis of Bhera town and 
the deceased lived originally in Bhera but subsequently 
migrated to Lahore and worked as an Imam of a mos- 
que and also cairied on Piri muridi. 

Held, that under S. 5, Punjab Laws Act, the onus of 
proving that in matter of succession the parties are not 
governed by their personal law but by custom was or> 
the peison who so asserted. 

Held, further, that as no custom was established by 
the evidence on the record, the parties were governed by 
i their personal law. {Jai Lai and Abdul Radiid, JJ.) 
Mt. Ghulam Bibi e/. Mt. Sarwar Bibi. 14 Lah. 
794 = 35 P.L.R. 121= 148 I.C. 1143=6 R.L. 643 = 
AI.R. 3933 Lah. 784(2). 

S. 6(b) — Application — Failure to prove custom. 

Custom cannot be extended by analogy but must be 
founded on evidence. When either party to a suit sets 
up a custom as a rule of decision it lies on him to prove 
the custom which it was sought to apply. If he fails to 
do so Cl. (5; of the Punjab Laws Act will apply. {Addi- 
son, /.) Santu V. Abhe Singh. I R. 1931 Lah. 
876 = 134 I.C. 107 = 32 P.L.R. 557 = A.I.R. 1931 Lah. 
708. 

PUNJAB LIMITATION (CUSTOM) ACT (I OP 

1920) — AlienatioiP — Transfer by widow^ not merely 
of her life estate, but the full estate in the property with 
concurrence of next heir. 

Even assuming that under the Customary Law of the 
Punjab, the transfer by a vidow of her life estate in 
ancestral property does not amount to an “alienation**' 
within the meaning of Arts. 1 and 2 of the Punjab 
Limitation (Custom) Act (I of 1920); where, how'ever, 
she purports to transfer not merely her life- interest, but 
the absolute estate in the property itself, w'ith the con- 
currence of the next reversioner, such transfer is an 
“alienation** within the purview of the Act, and a suit to 
set it aside must be brought within the special period of 
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liniilation thereby prescribed. (,Str George Lowndes^ 
Mt. Sat Hharai v. Barkhurdar Shah. 6 R.P 0. 
123-148 1 0.551 = 69 0 LJ 1 = 1934 M.W.N. 1 = 
38 OWN 235 = A.IB. 1934 PO. 43 = 66 M.L.J. 61 
(P.O ). 

-theuation by widow— Suit by teversioners 

challeiigi u ^ — Lt mt tati on . 

Although for the purpose of (letermining whether a 
widow po>''e-secl uni est noted pow’er of alienation in the 
property which had descended to her from her husband, 
it is immaterial w’hether the property was ancestral or i 
self-acquired in his hands, but the question is of great , 
importance for ascertaining the period of limitation j 
governing a declaratory suit by a reversioner to chal- 
lenge the widow’s alienation. If the prr.peity was j 
ancestral of the husband and the contesting leversioner, . 
there can bcMio doubt that (Funj’al))'' Act I of 1920 is ; 
applicable and the period of limitation is six years. If 
however the propert> was non ance^Atral, the plain- 
tiff, the suit would be governed by Ait 125 Limitation 
Act. f m Cbaud, /.) Sant SiN<iH Hakdit Singh 
€ IR (Lah ) 211 -1461 C. 350-34 P.LR. 929 -A. i 
I.R 1933 Lah. 915. j 

Applicability — Alienation of ancestnil property 

by female —Suit by > ever st oner lo a7'oid. 

Where a female effects an alienation of ancestral land 
a suit by the reversioner questioning the same is govern- | 
ed by the Punjab laniitalion Act, 1920 {Sliadi Lal^ C. 
y. ani I'atp, Jf) MaHOMKI) MGSTAFA ANWAR i 

Elahi. 13510. 605-1 R. 1932 Lah. 105«32P.L.R. i 
621. { 

Applicability — Alienation by Government. I 

The Act applies only to alienations of ancestral im i 
movable property and appointment of heirs by persons j 
who followed cus’om in the Punjab. It has no applica- | 
tion to an alienation made by the fiovernment. {Bhtde^ ' 
y.) Mp'.har Khanz/. Sakhi Mahomku I.R 1931, 
Lah 865-134I.C 97-33 PL.R 237 = AIR. 1932 I 
Lah. 45. ! 

A'//// attackmz 7Vills — Limitation. * 

Where the suit iii substance is a .suit attacking the' 
will, it is not open to the plaintiffs by cleverly w'ording i 
their plaint to avoid the proper limitation for the suit, i 
'(^Adaison and A^ui nl Radnd. //) MOHAMMAD ALI. ! 

Khan z/. anwar Hussain. 156I.C. 1104-7RL. ! 
336 = A.I.R. 1934 Lah. 913. | 

-3. 2 Ch) — Applt cabiltty — Invalid sale — Title of . 

vendee — Proof of adverse pas res non . , 

Where a sale was effected in favour of certain persons ; 
in 1903 and the collaterals of the vendor sued and i 
obtained a decree in 1907 that the sale was not binding | 
and the \endor having died in 1919 the actual heirs ; 
including some of the vendees sued in 1923 for decla- I 
ration of their rights, 

//eld. that the persons who w'ere not vendees had to 
prove adverse possession as against the collaterals and 
that the provision'^ of S. 2 (^) of the Punjab Limitation 
Ac^ read with S. 28 of the I/imitation Act could not be 
availed of by them. {Tek Chand and A^ba Haider. 

yy.) Saj.hun V. Malkit I R. 1931 Lah. 377 = 131 
I.C. 105 - A I R. 1931 Lah. 439. 

S. G— Reiser St oner setting aside alienation — 

Commencement of limitation. 

NVheie a i ever sinner seeks to impugn an alienation 
limitatiop commenced from the date of the alienation 
aiul an .Utti-horn reversioner cannot invoke the aid of 
S. 6, u) extt-nd time. {Coldstream and Bhide. y/.) ' 
Akja Sin(;h Waryam Singh, 1641.0.692 = 
7RL581- A.IR. 1934 Lah. 290. 

'S. 7 A'lendtton by ivtdaiv— Reversioner's right 

do possession — M aration that alienation ts void — If 
. eofidt ti on preced tut, 


PUNJAB LIM. (CUSTOM) ACT (1920), 
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Reversioners cannot take possession of the land on the 
death of the widow without paying off the mortgage 
charge unless they succeed in getting a declaration that 
the mortgage is null and void and is not binding on the 
reversioners, {Coldstream and Bhidc. J JI) IMAM DiN 
z/. Mt. Ro.shan Hibi. 1491.0. 1049-6R. L. 787 « 
A I.R. 1934 Lah. 229. 

S 7 — Applicability — Suit based on inheritance — 

Defendant seftini^ up alienation. 

A suit which is based purely on the right of inherit- 
ance, and in which an alienation is set up and relied on 
by the defendant, cannot be considered to be a suit on 
the ground that the alienation is not binding on the 
plaintiff so as to bring it wdthin the provisons of S. 7. 
{Dahp Stn-h and Bhtde. JJ.) GGpAL SiNGH v. 
Thakak Singh. A. I.R. 1935 Lah. 313. 

Ss. 7 and 8 and Art. 2 (b) — Applicabi- 
lity —Suit by (iaiKj liter for possession of estate 
alienated by father— Limitation — If can take ad- 
vantage of declaratory decree obtained by rever- 
sioners — Limitation Act, Art. 144. 

Till' land in suit belonged to one S.S., who died 
in 1915. His daughter filed a t'uit in 1926 for 
possession of his estate which had been alienated 
by him Certain collaterals of .S'. .S’, had in the 
meanwhile obtained a decree declaring that the 
alienations effected by S. S. shall not affect their 
reversionary rights. 

Held, (1) that under S. 8 of the Act, the 
daughter could not take advantage of the decla- 
ratory decree obtained by the collaterals, as she 
had no locus standi to impeach the alicnaticjns 
in question, and consequently her Stuit was in- 
competent; (2) that even if she could take ad- 
vantage of the declaratory decree obtained by the 
collaterals, her suit was barred by limitation 
under Art. 2 {b) of tlu’ Schedule to the l^iinjab 
Limitation Act, as in view of S. 7 of the Act, 
the suit should have been instituted within one 
year after the Act came into force ; and (3) that 
the suit was governed by Art. 2 (b) of the Puii- 
jal) Limitation Act and not by Art. 144 of the 
Indian Limitation Act. {Bhidc and Din Maham- 
mad, fJ.) Mussammat .Santi v. Ram Kishen. 
16 Lah. 237—37 P.L.R. 461 & ZSZ—1 R.L. 
622=^A I.R. 1934 Lah. 725. 

S. 7 — Effect — Suit by reversioner — In- 

7’alidify of alienation and appointment of heir — 
Both if need be impugned. 

Section 7 only bars a remedy unless a particular 
course has been previously taken or there is 5«till 
time for that to be done. It cannot be inter- 
preted as destroying a right already obtained by 
pursuing a prescribed remedy available at the 
time merely on the ground that another prescribed 
remedy which subsequently became open to the 
plaintiffs was not availed of. The section does 
not make it imimbent on a reversioner to obtain 
a declaration both as regards the invalidity of 
the alienation and the appointment of an heir, 
where both the?e arc present before he can sue 
for possession. {Shadi Lai, C.J. and Tapp, /.) 
Bakhshish Singh v. Phunam Singh. I.R. 
1931 Lah. 836=133 I.C. 868=32 P.L.R. 
689=A.I.R. 1932 Lah. 17 (2). 

S. 7 — Failure to sue fgr declaration — 

Effect on right of inheritance . 

It is a discretionary matter to institute a decla- 
raory suit and the failure^ to do so cannot pre- 
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vent the heirs from claiming when succession 
opens out, for S. 7 does not create any statutory 
provision so as to confer any prescriptive title. 
{Dalip Singh and Bhide, JJ .) Gopal Singh v. 
Thakar Singh. A.I.R. 1935 Lah. 313. 
S. 7 and Art. 2 (b) — Suit for declara- 
tion by collaterals that certain adoption and gift 
by childless proprietor are invalid — Declaration 
granted by louver Courts — Second appeal in High 
Court — Gift declared invalid and adoption ques- 
tion not considered on ground of ivant of ccrii- 
ficate — Death of proprietor and suit for posses- 
sion by reversioners is governed by Art. 2 (b) 
and not S. 7. 

A childless proprietor made an adoption and 
subsicquently effected a gift in favour of the 
adopted boy. In a suit by the collaterals, both 
the adoption and the gift were declared invalid 
by the lower Courts but the High Court on 
second apjieal confirmed the invalidit 3 '^ of the 
gift and declined to go into the question of 
adoption as there was not the requisite certificate 
under S. 41 (3), Punjab Courts Act. On the 
death of the proprietor, the reversioners sued 
for possession of the properties. It w^as con- 
tended that they had to file a raiit for declaration 
under S. 7, Limitation Act, and then only they 
•could sue for possession. 

field, that the decision of the lower appellate 
Court reearding adoption had become final, that 
the reversioners had already the declaration both 
as regards adoption and gift and that their suit 
•was governed by Art. 2 (b) and not by S. 7. 

Held further, that the principle that if there 
arc several points before a Court of appeal and 
that Court cho(^ses to decide the appeal on a 
certain point, leaving the other points undecided, 
then the question involved in those other points 
remains open and would not be subject to the 
rule (jf res judicata and it ^^ould be ojicn to the 
parties to rc-agitatc such questions as have been 
left undecided, did not apply to the i)rescnt case. 
(Addison and Aqha Haidar, JJ.) Raula v. 
Attra. 147 I.C. 270-6 R.L. 372=A.I.R. 
1933 Lah. 824. 

S . 7 (b) — ^Ipplication for mutation by 

alleged adopted son dismissed — A^o suit by him 
for possession — Mutation subsequently effected in 
his favour — Suit by collateral for declaration 
after six years. 

A widow was in possession of her husband’s 
property after her husband’s death. Application 
for mutation in his favour filed by a person 
who alleged to be the appointed heir of the de- 
ceased was dismiss«cd, but he did not file any 
suit for possession of the properties as the 
alleged appointed heir. Subsequently the widow 
remarried and there was a forfeiture of her life 
estate whereupon a collateral got mutation effect- 
ed in his favour. But on objection of the ap- 
pointed heir mutation was effected in his 
favour and he got possession of the 
property. Thereupon the collateral filed a suit 
for declaring the mutation order ineffectual, but 
beyond six years after the appointed heir had 
set up right as alleged appointed heir. 

Held, that the suit could not be regarded as one 
io set aside the alleged appointment of heir. As 
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the alleged appointed heir failed to sue for pos- 
session within six years when his right as alleged 
adopted son was interfered with, his right be- 
came extinct and that thereafter he was merely 
a trespasser and as such collateral’s suit was not 
barred. (Tck Chand and Skcnip, JJ.) Kartar 
Singh v. Kharkha SiV(.h 8 R.L. 651—160 
I.C. 1000=:A.I.R. 1935 Lah. 787. 

S. 8 — Declaratory decree obtained by 

reversioner — Daughter, if can take advantage of. 

Under S. 8 of the Punjab Limitation f Cus- 
tom) Act, a declaratory decree obtained by a 
reversioner enures for the benefit of all persons 
entitled to impqich the alienation. A daughter, 
not being an agnate, has no locus standi to contest 
the alienation of her father and, therefore, can- 
not take advantage of such a declaratory decree. 
(Bhide and Din Mahomed JJ.) AIi’i.kha Singh 
7'. Ram Kishan. 154 I.C. 988^^7 R.L. 622 
=37 P.L.R. 353~A.I.R. 1934 Lah. 725. 

S. 8 — "Entitled to impeach alienation '* — 

Meaning of. 

From the words “entitled to imi)cach the alie- 
nation” used in S. 8, it api)ears that the legisla- 
ture intended to include those persons only who 
possessed in pracsenti any right to challenge the 
alienation and to exclude those who either pos- 
sesf«ed no such title or, having possessed it, had 
lost it by their (n\n act or by operation of law. 
A right once lost cannot be regained and any 
decree obtained by those whose right subsists 
cannot entitle those who have lost their right to 
obtain possession on the ba'^^is of that decree. 
By no sretch of language therefore can the w^ord 
“entitled” be taken to include those w'hosic title 
is not alive. Hence where, at the time of the 
previous suit, the plaintiffs in the subsequent suit 
had lost their rights, the plaintiffs in the former 
suit could not be considered to have claimed the 
right in common for themselves and for the other 
reversioners and as such the previous Miit is not a 
representative suit wfithin the meaning of S. 11, 
Expl. 6 and therefore the finding arrived at 
therein cannot be res judicata in the subsequent 
suit as the plaintiffs in this suit cannot bo said 
to have been claiming under plaintiffs in previous 
suit. (Addison and Din Mohammad, JJ.) 
Inder Singh v. Mian Singh. 17 Lah. 20= 
161 I.C. 369=38 P.L.R. 252=8 R.L. 732= 
A.I.R. 1935 Lah. 391. 

Sch. I, Art. 1 — Applicability — Mutation 

order — Suit for declaration of title. 

Plaintiff was» in possession of the land which 
was the subject of alienation by will in favour of 
the defendant; mutation was effected in favour 
of defendant whereupon plaintiff sued for decla- 
ration of his title. 

Held, that it was unnecessary for him to bring 
any suit to set aside the alienation by wdll as he 
was in possession of the property and that his 
suit fell under S. 45, I.and Revenue Act, and 
was governed by Art. 120, Limitation Act, and 
not by Sch. I, Art. 1, Punjab Limitation Act. 
(Bhide, J .) Dalip Singh v. Mt. Tabi. 15 
Lah. 469=152 I.C. 100=7 R.L. 244 (2)= 
36 P.L.R. 357=A.I.R. 1934 Lah. 134. 
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Sch. I, Art. 1 — Applicahility — Property 

should he ancestral qua plaintiff. 

In order to make Art. 1, Punjab Limitation Act 
applicable, it must bo shown that the property in 
suit was ancestral qua the plaintiffs, and until 
that has been shown the ordinary rules of limita- 
tion as laid down in the Limitation Act are not 
departed from. (Sliadi Lai, C. J. and Broad- 
laay, J.) Hazura Sinoh v. Kishkn Stngii. 
I.R. 1933 Lah. 353=^143 I.C. 422=A.I.R. 
1933 Lah. 369. 

Sch. I, Art. 1 — Scope — Plaintiff in pos- 
session — Mutation in favour of vendees — Suit by 
plaintiff to establish his rights. 

The suit contemplated under Sch. I, Art. 1 is 
one instituted durinp: the lifetime of the alienor. 
If no such suit is instituteil during the lifetime 
of the alienor the only result is that a suit for 
possession will not be maintainable according to 
S. 7, cl. (b) of the Act. Where the plaintiffs 
were in possession of the property and the ven- 
dees were never in posse«-*sion of the same and 
an order of the mutation in favour of the 
vendees was passed and plaintiff filed a suit for 
declaration that they were owners, 

Held, that Art. 1 did not bar his suit. (Cold- 
stream and Bhidc JJ.) Karmun v. Harkistian. 
A. I.R. 1935 Lah. 87. 

Sch. I, Art. 1 — Suit for declaring will in- 
valid instituted after testator's death — Limitation 

for. 

A suit for a declaration that the bequest of 
certain landed property by a testator did not affect 
the reversionary rights of the plaintiffs* after the 
death of the testator is governed by Art. 1 and 
should be instituted within six years of the date 
of registration when it is made by a registered 
deed and it makes no difference that the suit 
itself was instituted after the death of the testa- 
tor. 13 Lah. 22, Foil. (Bhtdc, J.) Ahmad 
V. A'Llah lljju. 6 I.R. (Lah.) 322—146 I.C. 
1069—34 P.L.R. 261— A. I.R. 1933 Lah. 686. 

Sch. I, Art. 1 — JJfll by childless person 

— .Suit to contest — Limitation 

When a childless testator dies leaving a widow , 
she unusually succeeds and the legatee only be- 
gins to enjoy the legacy after the death. 7'he 
words ‘'after the death of the alienor" in Art. 1 
of Act I of 1920, define the nature of the suit 
and not the time at which it is brought. Such a 
suit may be brought before or after the testator’s | 
death provided the statutory period has not ' 
expired. (Harrison and Dalip Singh, JJ.) Har- ' 
NAMAN V. Mt. Tabi. 13 Lah. 22=1. R. 1931 
Lah. 1040=134 I.C. 1040=32 P.L.R. 556= 
A. I R. 1931 Lah. 702. 

; — Sch. I, Art. 1 (c) — Testamentary dis- ■ 

position —JVo mutation — Running of time.* j 

Under the Punjab Limitation (Customs) Act, 
‘Alienation’ includes any testamentary disposi- I 
tion of pioperty. When the alienation is not 
made by im ans of a registered deed, and no muta- 
tion on the basis of the wills is entered in the 
register c^f mutations, the time begins^ to run 
from the datt on which the alienation comes to 
the knowlidgc of the plaintiffs. (Addison and 
Abdul Rashid, JJ.) Mohammad Ali Khan v. 
Anwar Hussmn. 155 I.C. 1104=7 R.L. 836 
=A.I.R. 1934 Lah. 913. 
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Sch. I, Art. 2 — Applicahility — .Suit for 

possession in pursuance of declaratory decree — 
Starting point of limitation. 

R sold a plot of land in 1895. His collateral 
thereupon brought an action impeaching the 
alienation and he obtained a declaratory decree 
on 28th June, 1901, to the effect that the aliena- 
tion should not affect the reversion any rights 
of the vendor’s collaterals and that the latter 
would be entitled on the death of the alienor to- 
recover posse 5 *sion of the property on payment 
of a certain amount found binding. R died in 
March, 1920, and a suit to recover possession was 
filed by the collaterals in January, 1925. 

Held, that the suit was governed by Art. 2, 
that the period of limitation began to run from 
the death of the alienor and not from the date 
on which death was know'ii to the plaintiffs and 
that the suit was consequently barred by limita- 
tion. (Shadi Lai, C.J. and Abdul Qadir, J .) 
Tulsi Ram v. Badhaw^a. 12 Lah. 13=1. R. 
1931 Lah. 426=131 I.C. 298=32 P.L.R. 219’ 
=A.I.R. 1931 Lah. 238. 

Sch. I, Art. 2 — Applicability — Sale of re- 
versionary rights. 

P sold one half of his expected reverwonary 
interest in the share of .S' a childless collateral 
of his, in the village shamilat. P died before 
1897 and S survived him and did not die till 
September, 1908. In 1910 the vendee got the 
share mutated in his name on the strength of 
the sale and got possession of the land. There- 
upon the sons of P sued for pos*session of the 
share of S. 

Held, that the suit was not governed by Art. 2 
of the Second Schedule of the Punjab Idmita- 
lion (Customs) Act because the reversionary 
rights .sold were not immoveable propcrt 3 ^ (Jai 
JmI and Abdul Qadir, JJ .) Sundar Singh v. 
Mkhr Din. I.R. 1931 Lah. 363=131 I.C. 
91=32 P.L.R. 301=A.I.R. 1931 Lah. 375. 

Sch. I, Art. 3 — Applicability — What 

plaintiff must prove 

Where in a suit for a declaration to the effect 
that an alleged adoption was invalid and that it 
never took place it appeared that there was some 
evidence to support the adoption and there was 
a gift ill favour of the adopted son and the 
adoption and tiu; gift were openl}' declared at the 
time of the mutation of the year 1908, and the 
adoption v\a.‘-t held invalid only owing to absence 
of certain ceremonies required under the special 
custom of the district. 

Held, that the suit was governed by Art. 3- 
of the Schedule to the Punjab Limitation (Cus- 
tom) Act, 1920. For the purpose of the article 
it is necessary to determine the date on which 
the alleged adoption became known to the plain- 
tiff. (Bhide, J.) Phcxil Singh v. Tota. 
I.R. 1931 Lah. 487=131 I.C. 631=A.I.R. 
1931 Lah. 456. 

Sch. I, Art. 4 — Mutation in favour of 

adopted son — Suit by collateral challenging adop^ 
tion — Time limit. 

A person died in 1919 and in 1922 certain lands 
standing in his name were mutated in favour of 
a person alleged to be his adopted son. A colla- 
teral sued in 1928 for pos»session of the land. 
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PUNJAB LIM. (CUSTOM) ACT (1920), 

Sch. I, Art. 4. 

Held, that the suit was governed by Art. 4 of 
the Schedule to the Punjab Limitation of Custom 
Act and time began to run from the date .when 
the land was mutated in favour of the adopted 
son. {Jai Lai, J .) Haku v. Sundar. I.R. 
1932 Lah. 366=137 I.C. 844=33 P.L.R. 
949=A.I.R. 1932 Lah. 457. 

Sch. I, Art. 4 (b) — Declaratory decree 

confirmed in appeal — Subsequent suit for posses^ 
siou — Limitation — Commencement of. 

The period of limitation would commence not 
from the date when the declaratory decree is 
obtained from the Court of first instance but from 
the date when the decree is finally confirmed by 
the last appellate Court. When a competent ap- 
appcal is pending the matter is still s*ubjudice and 
therefore time does not begin to run until the ap- 
peal is disposed of. {Addison and Din Moham- 
mad, JJ..) Narsino Baksh V. Bihari Lal. 159 
I.C. 1030=A.I.R. 1935 Lah. 662. 


Sch. I, Art. 4 (b) — Inapplicability — Pro- 
perty not proved to he ancestral. 

Where it is not established that the property is 
ancestral, Art. 4 (b) does not apply as it deals 
exclusively with suits for pos«session of ancestral 
immoveable property. (Addison and Din Mq- 
hamniad, JJ.) Narstnc. Baksh v Bthari Lal. 
159 I C. 1030=A.I.R. 1935 Lah. 662. 
PUNJAB REPEALING LOANS LIMITA- 
TION ACT (III OF 1923), S. 5— falling 
under — Applicability of S. 14, JAmilation Act. 

The proviso of S. 14 of the Limitation Act can 
be availed of in the case of suits governed by 
the special rule of limitation enacted by S. 5 of 
the Repealing (Punjab Loans Limitation) Act 
III of 1923. (Shadi Lal, C. J. and Monroe, J.) 
Thakur Das v. Diianna Ram. I.R. 1932 Lah. 
^630. 

PUNJAB MUNICIPAL ACT (III OF 1911) 

— Notifications of Local Government — Levy of 
octroi duty on 'carriages^ — Motor cars udiether 
liable to duty. 

A notification under the Punjab Municipal Act 
provided that octroi duty was payable on all con- 
veyances including carriages and on all articles 
made wholly or partly of metal. 

Held, that motor cars were included in the 
term ‘carriage’ and were liable to duty. (Addi- 
son, J.) Htra Chanu V. Emperor 13 Lah, 53 
=I.R. 1931 Lah. 662=32 Cr.L. J. 946=32 P. 
L.R. 639=132 I.C. 694=1931 Cr.C. 860= 
A. I.R. 1931 Lah. 572. 

Ss. 3 (5) and 219 — “ Erection” or '"re- 
erection” — Repairing old ivall — If permission 
necessary. 

Effecting some crtule repairs to the existing 
walls docs not amount to erection or rc-crection. 
It does not, therefore, require the sanction of 
the Municipal Committee and a conviction under 
S. 219 for not having obtained the sanction is bad 
and illegal. (Broadzvav, C. J ) At lah Dad v. 
Emperor. I.R. 1933 Lah. 286 (2) =142 I.C. 
869=34 Cr.L.J. 452=33 P.L.R. 1041=1933 
Cr.C. 161=A.I.R. 1933 Lah. 85. 

S. 3 (5) (a) — “Material alteration ” — 

Wooden partitions subdividing building. 

Where the wooden partitions are substantial 
affairs completely subdividing the building and 


PUNJAB MUNICIPAL ACT (1911), S. 33. 

leaving no means of communication between dif- 
ferent portions and they reach the ceiling and 
arc in fact walls though constructed of wood, 
they are not merely temporary erections but 
clearly fall within the scope of S. 3 (5) (a) 
of the Punjab Municipal Act as being a material 
alteration to the building. (Currie, J.) Shib 
Ram V. Emperor. 159 I.C. 369=37 P.L.R 
173=1935 Cr.C. 649=A.I.R. 1935 Lah. 445. 

— ; S. 3 (13) (b) — Street paved out of muni- 

cipal funds — Right of use by public. 

Where the pavement of the street was carried 
out with the expres’s consent of the proprietors 
out of municipal funds and there was no agree- 
ment that the '^reet should not thereby become 
a public street, it comes within the purview of 
the definition of a public street in S. 3 (13) (b) 
of the Punjab Alnnicipal Act. It would be a 
contradiction in terms that a street should be a 
public street and .still it should not be open to a 
member of the public. The ownership of the 
soil may remain in the proprietors but they have 
no right to prevent the public from using the 
street as such. (Rangi Lal, J.) Mt. Resham 
V. Matu Ram. 7 R.L. 95=151 I.C. 169=A. 
I.R. 1934 Lah. 936 (1). 

S. 13 (3) — Scope — Application of provi- 
sions to more than one outgoing member. 

There is nothing in the subject or context of 
the Municipal Act repugnant to the application of 
the provision in S. 13 (3) to more than one 
outgoing member, where after the expiry of 
three ycars« from a general election all the mem- 
bers continued to hold office and on a later date 
the Commi.ssioner notified under S. 14 (c), the 
names of the persons appointed for the vacant 
seats. 

Held, that the procedure was legal. (Addison 
and Coldstream, JJ.) Btshamr.vr Nath Jaitbe 
V. Municipal Committee, Delhi. 33 P.L.R. 
83=1. R. 1931 Lah. 881=134 I.C. 113=A. 
I.R. 1932 Lah. 26. 

S. 14 (c)— / Lxpiry of three years* period — 

Members continuing in office — .Subsequent noti- 
fication — Validity. 

There i.s nothing in the subject or context of 
the Municipal Act repugnant to the application 
of the provision in S. 13 (3) to more than one 
outgoing member, wdiere after the expiry of three 
years from a general election all the members 
continued to hold office and on a later date the 
Commisisioner notified under S. 14 (c), the names 
of the persons appointed for the vacant scats. 

Held, that the procedure was legal. (Addison 
and Coldstream, JJ.) Bishamrar Nath Jaitbe 
V. Municipal Committee, Delhi. 33 P.L.R 83 
=I.R. 1931 Lah. 881=134 I.C. 113=A.I. 
R. 1932 Lah. 26. 

•S. 33 — Notified Area Committee delegat- 


ing its pozver to Secretary by general resolution 
to institute suit — I^egality — Ratification, effect 
of. 

The Notified Area Committee cannot delegate 
its powers to its Secretary by a general resolu- 
tion without reference to any particular case to 
institute civil suit on its behalf. The action of 
the committee in so doing is ultra vires and can- 
not be validated by ratification as an illegal act 
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PUNJAB MUNICIPAL ACT (1911), S. 47. 

ciuinot be legalised. {Addison and JDin Moham- 
mad, JJ.) No'ufikd Area Commitiee, Okara 
V. Kidar Na'ih. 17 Lah. 35=38 P.L.R. 394= 
158 I.C. 346=8 R.L. 237=A.I.R. 1935 Lah. 
345. 

S. 47 — Applicability — Lease under S. 83. 

The conditions laid down in S. 83 do not re- 
sult in the avoidance of those laid down in S. 47. 
S. 83 presumes the existence of a lease which is 
a contract, and before such lease or contract can 
be binding, it must be drawn up in the manner 
given in S. 47. {Middleton, J. C. and Mir Ah- 
mad, A. /. C.) Abdul Hamid AIuntctpal 
COMMITIEE, pESliAWAR 157 I.C. 879—8 R. 
Pesh. 40=A.I.R. 1935 Pesh. 124. 

47 — Contract not in 'accordance with 

law — Suit to recover interest on value of goods 
supplied. 

Where a Alunicipal contiact was not executed 
in accordance with S. 47 but the parties had 
acted on the scime 

Held, that the person who supplied goods was 
entitk-d to recover interest on the amount due 
to him of whicli h(‘ had been wrongfully kept out 
{Jailal and Abdul Qadir, JJ.) Biiandari ihtos 
V. Municipal Committee, Amritsar. I.R. 1931 
Lah. 1028—134 I.C. 1028=32 P.L.R. 546= 
A. I.R. 1931 Lah. 457. 

S. 47 — Contract not in loriting— Goods 

delivered — Claim for price by seller — Contract 
Act, S. 70. 

A contract for delivery of goods was made 
with the plaintiff by or on behalf of the Muni- 
cipal Committee which not being in writing under 
seal was not binding on the Alunicipal Committee 
under .S. 47, Punjab Alunicipal Act, Plaintiff 
who delivered the goods to the Committee claim- 
ed the price thereof and the Committee resist- 
ed the claim on the ground that the plaintiff was 
entitled to the return of the goods only and not 
its price. The Almiicipal Committee also resist- 
ed the plaintiff’s claim for amendment of the 
plaint by inserting a relief for the return of 
goods under S. 70, Contract Act. 

Held, that as the Cominittee resisted the 
plaintiff's claim to amend the plaint by inserting 
a relief for tlic return of the goods, it w'as not 
open to the Committee to say that the plaintiff 
was entitled to a return of the goods only and not 
for recovery of its price. {Coldstream and 
Bhide, JJ.) Ram Chanu Lotia & Sons v. AIuni- 
ciPAL Committee, T.ahore. 6 I.R. (Lah.) 118 
=145 I.C. 687=A.I.R. 1933 Lah. 14. 

S, 47 — Failure to observe formalities — 

Validity of contract. 

Where a corporation or committee makes a 
contract, the formalities for which arc prescribed | 
by statute, and when there is a failure to observe 
those foi malitics, the contract is invalid and can- 
not form the subject of an action, even though 
there is cm euted consideration. 1933 Pesh. 16, 
Appr. {Middleton, J. C. and Mir Ahmad, A. J. 
C.) Ap.due H \mid V. Municip.\l CoMMirjp:E, 
Pesitwvar. 157 I.C. 879=8 R. Pesh. 40= 
A.I R 1935 Pesh. 124. 

;S. 47 — Lease of municipal land — Absence 

of regustered document — Claim for compensation 

A lease of nmniripal land requires a document 
in writing, S. 47 being mandatory. Where how-* 
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ever the contract of lease is unenforceable for 
want of a wTitten document the lessees* can re- 
cover compensation for the period during which 
the lessees were in possession. {Tek Chand and 
Coldstream, JJ.) AIunicipal Committee, La- 
hore V. Miran Baksh. 13 Lah. 561=143 I.C. 
621=33 P.L.R. 1051=1. R. 1933 Lah. 22= 
A. I.R. 1933 Lah. 15. 

S . 47 — Non-compliance with — Contract 

with Corporation-Binding nature of — Liability 
of Corporation on quantum meruit. 

Where a Curjioralion enters into a contract 
under a statute and the terms of the statute re- 
lating to the formalities of the contract are not 
observed, the contract cannot be enforced against 
or by the Corporation. The contract is invalid 
and cannot form the subject of an action, even 
though there i^ executed consideration. But a 
decree can, nevertheless, be passed against the 
Corporation on the liasis of quantum meruit. 
(Case law discussed.) {Fraser, J. C. and 
Saadiiddin, A J C.) AItintcjpai. Committee, 
PisiiAWAR V. AIasiti. 141 I.C. 23= A. I.R. 
1933 Pesh. 16. 

S. 47 — Sale by Committee — Point that it is 

not supported by writing — Committee, if can 
raise at the time of argument. 

The (luestion whether a sale by the Alunicipal 
Committee was effected in the manner prescribed 
by S. 47 cannot be considered to be entirely a 
question of law, as it involves the question whe- 
ther the sale was in fact supported by any Avrit- 
iiig as required b}' that section. The Committee 
has no right to raise the point at all at the stage 
of arguments. {Dahp Singh and Bhide, JJ.) 
AIunictpal Commuter, Sonepat v. Dharam 
Chand 37 P.L.R. 289=162 I.C. 59=8 R. 
L. 842=A.I.R. 1935 Lah. 632. 

S. 47 — Sale by Committee subject to 

conditions— Committee admitting factum of 
sale — Bight to repudiate conditions on ground 
that sale ts not supported by writing. 

Where the factum of the sale is admitted by 
the Municipal Committee, the conditions saibjcct 
to wdiich the sale was made must also be held to 
have been admitted. If the sale is not supported 
by a formal wTiting, it is open to the Committee 
to siqiply this cmiission at any time. When^ 
therefore, it admits the sale, it cannot avail it- 
self of the prv)visions of S. 47 to repudiate the 
conditions subject to which the s-alc was made. 
{Dalip Singh and Bhide, JJ.) ATunictpal Com- 
mittee, Sonepat v. Dtiaram Chand 37 P.L.R. 
289- 162 I.C. 59=8 R.L. 842=A.I.R. 1935 
Lah. 632. 

S. 49 — Suit against Municipal Committee 

for mandatory injunction — Need for notice. 

The plaintiff sued a Municipal Committee for 
a mandatory injunction to rebuild a khal at their 
expense and for a perpetual injunction to restrain 
the defendant from htiikling a drain on the site. 

Held, that the suit could not proceed in res- 
pect of the mandatory injunction in the absence 
of a notice under S. 49. (Addison, J.) Muni- 
cipal Committpe of H\nst 7'. AIehtab Singh. 
131 I.C. 348 (1)=12 Lah.L.J. 323=31 P. 
L.R. 991=A.I.R. 1931 Lah. 124. 

S. 61 — Object and effect— HoUse-tax not: 

part of annual value'' of building. 
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Per Tek Chand, J. — The tax payable under S. 

61 is not in the nature of a fixed levy on the 
ownership of property but is in reality and sub- 
stance a tax on ‘rental’ connected with and de- 
pendent upon occupation of the premises, whe- 
ther by the owner himself or by a tenant under 
him. The provision was apparently with a view 
to provide a convenient mode for realization of 
the house-tax by the Municipal Committee. The 
amount of tax in such cases does not form part 
of the annual value of the property. {Addison, 
Tek CJiandj Jai Lai, Dalip Singh and Agha Hai- 
dar, JJ.) Cmiuj^NA Mal Saijg Ram v, Co.vt - 
MissiONER OF Income-tax, Punjab. I.R. 1931 
Lah. 433=131 I.C. 193=32 P.L.R. 517=A. 

I. R. 1931 Lah. 320 (2) (F.B.). 

S. 62 (10) — Notification in imposing tax 

not specifying date on luhich it is to conte in 
force— Date to be taken by implication less than 
three months from date of notification — Tax, if | 
iaz u fully i m posed. 

Where the notification issued by the Local 
Government to notify the itnpo.sitU)n of a tax 
does not specify any date on which the tax is to 
come in force and the dale which may by ini- 
l)licati()ii be taken to be the date specified is a 
date less than three months from the date of the 
notification, the tax imposed by the notification 
cannot be .said to be imposed in accordance with 
the provisions of the Municipal Act. {Monroe, 

J. ) AnnuL Hamid v. Municipal Committee, 
Delhi. 160 I.C. 524=8 R.L. 554 (1)=A.I. 
R. 1935 Lah. 980. 

— ^ — S. 78 — Offence under — Essentials. 

To constitute an offence under S. 78 there 
should be an attempt to introduce dutiable arti- 
cles into octroi limits with intent to defraud the 
Municipal Committee. The fact that a person 
refnf«cd to pay octroi on tlie ground that the arti- 
cles were not dutiable docs not render him j^^uilty 
of an offence under the section. {Shadi Lai, C. 
J.) Rah MAT IVi.Aiii V. I^mpeuor. I.R. 1931 
Lah. 834=133 I.C. 866=32 P.L.R. 688=32 
Cr.L.J. 1081=1931 Cr.C. 1053 (2)=A.I,R. 
1931 Lah. 752 (1). 

— — S. 81— taken by Committee under 
— Suit questioning validity of procedure — Appli- 
cabtlity of procedure under Act — Onus of proof. 

Where a .suit is filed questioning the proce- 
dure adopted by the Municipal Comniittcc in re- 
covering certain amounts due by way of rent 
by recourse to the procedure prescribed by S. 81 
of the Act, it is for the Municipal Committee to 
show that the amount for which they applied to 
the Magistrate is money legally recoverable under 
the Act. {Jai Lai, J.) Abdullah zr The 
Municipal Commiitfe, Delhi. I.R. 1931 Lah. 
758=138 I.C. 278=32 P.L.R. 172=A,I.R. 
1931 Lah. 315 (2). 

S. 81 — Applicability — Chabutras con- 
structed by Municipality — Claim for rent — Fran- 
ce dure. 

Where a Municipal Committee sought to re- 
cover the amounts payable by the occupant. s of 
certain Chabutras constructed by the Committee 
and it appeared that the case was really one of 
ordinary relationship of landlord and tenant 
between the parties^ 


Held, that the money claimed could not be 
recovered under S . 81 and that the proper course 
was for the Conimiltoc to institute suits in the 
Civil Court. {Jai ImI, /.) Abdullah zj. The 
MuNiCJrAL Committee, \)ex.hi. I.R. 1931 
Lah. 758=133 I.C. 278=32 P.L.R. 172= 
A. I.R. 1931 Lah. 315 (2). 

— ^ S. 81 — Applicability — Claim under Muni- 

cipal contract. 

Section 81 cannot be invoked for the purpose 
of realising money due to a Municipal Corpora- 
tion on a contract. {Shadi Lai, C.J.) Punjab 
Singh v. Emperor. 131 I.C. 337 (2)=32 Cr 
L.J. 693 (1). 

S. 81 — 4 pplicability— Recovery of rent 

for platform — No zvriUen permission under 
S. 170. 

For the application of S. 170 of the Ihinjab 
Municipal Act, written permission by the Muni- 
cpal Committee is necessary. And if S. 170 is 
inapplicable, the C'onnnittee is not justified in 
invoking the penal provisions of S. 81. Hence 
where there has been payment of rent to the 
(.ominittec, without any written permission by 
the Committee, the penal provi.sions of S. 81 
cannot he invoked. The enjoyment of rent shows 
only relationship of landlord and tenant and a. 
dispute regarding arrears of rent must be deter- 
mined and adjudicated by a Civil Court. {Tek 
thand and Abdul Rashid, JJ.) Municipal 
Committee, 1)fltii v. Hafiz Abdul7.ah. IS 
Lah. 884=7 R.L. 344=152 I.C. 919=36 P. 
L.R. 298=A.I.R. 1934 Lah. 699. 


cony. 


-S. 81 — Applicability — Rent dm for bal- 

KcMit clue ill respect uf a lialcony does not fall 
under S, 170 which relates only to ground-floors 
nor is it a sum claimable under the Act. So- 
the penal provisions of S. 81 are not applicable 
thereto. 7 J., 568; 99 I.C. 1030; 133 I.C. 278, 
l\.ct. {Coldslrcam. 7.) Jamna Das v. Notified 
Ari;.\ COMMITIER OF Sn.\Hll.M(\. I R 1933 
Lah. 223 (2)=142 I.C. 516=^34 Cr.L.J. 369 
(1) -34 P.L.R. 429=1933 Cr.C. 638=A I 
R. 1933 Lah. 394. ’ ' 

-S. 81 — Lease of Municipal land— Default 
m Payment of rent— Application to Magistrate 
Jor recoz^cry — Subs la in ability. 

A Municipal Committee leased out a portion 
of iniuiicipal land on rent to a person and a deed 
Avas executed. The les.scc did not pay rent for 
one year and the Committee ordered that the 
stini .should be recovered bv application to a 
Magistrate under .S. 81 of the Municipal Act 
llie .same having been objected to on the ground 
that S. 170 did not apply. 

Meld, th.at the sum sought to be realised was a 
fee claimable under S. 170 and the same could 
•■‘^M'sed as an arrear under .S. 81 of the Act. 
\Adduou. J.) Biiikuari L.ai. v. AFunicipai 
CoMMiriEE, jACADURt. I.R. 1931 Lah 790= 
133 I.C. 550=32 P.L.R. 707=32 Cr.L T 
Cr.C. 1024=A.I.R. 1931 Lah. 

S. 81 — Municipal Committee — Unautho- 
rised levy of money — Suit to recover — Limitation, 
ieo Act, Art. 2 — AppLrcABiLrrY. 

152 I.C. 680=A.I.R. 1935 Lah. 47 (1). 
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S. 81 — Teh-Zamini — Recovery by summary 

process — Permissibility. 

The petitioner built some shops with the per- 
mission (j£ the Municipal Committee on land 
which formed part of the public street and with 
like permission, some projections over a Muni- 
cipal drain. At the time when the permission 
was granted, no condition as to payment of fees 
or rent was imposed but subsequently the Munici- 
j)al Committee decided to levy teh Zamini from 
the petitioner. 

Held, that the levy was neither a tax nor a 
fee which the Municipal Committee was autho- 
rised to levy under the Municipal Act and that 
the amount could not be recovered by the sum- 
jTiary process provided by S. 1*1 of the Act. 
(Jai Lai, ./.) Durga Pars had v Emplror. 1934 
Cr.C. 167-147 I.C. 604—6 R.L. 406==35 Cr. 
L.J. 439=14 Lah. 664=34 P.L.R. 944=A. 
I.R. 1934 Lah. 84 (2). 

S. 83 — Applicability- -Lease of the right 

to use the '"serai*. 

Section 83 docs not apply to a case where the 
Municipal Committee gave a three-year lease of 
the “serai” (ground used for cattle fair) to the 
defendant. The subject-matter of the lease in 
such a case is not an octroi on animals brought 
within the octroi limits as defined in S. 61 (/) 
but the right to use the serai. {Fraser, J.C. and 
Saaduddin, A. J.C.) Municipal Commiitrk, 
Peshawar v. Masiti. 141 I.C. 23=A.I.R. 
1933 Pesh. 16. 

S. 84 — Applicability — Suit for injunction 

against Municipality restraining it from imposing 
tax . 

Section 14 does not include a suit claiming a 
perpetual injunction restraining the Municipal 
Committee from imposing a tax, on the ground 
that the tax has not been lawfully imposed. 
(Monroe, J .) Abdul Hamid v. Municipal 
C oMMixnn:, Delhi. 160 I.C. 524=8 R.L. 
554 (l)=zrA.I.R. 1935 Lah. 980. 

Ss. 84 and 86 — Assessment of tax — Juris- 
diction of Civil Court. 

A tax assessed by the Municipal Committee can- 
not be disputed in any other way than that laid 
<lown ill Ss. 84 and 86 of the Municipal Act. It 
does not matter whether the assessment is illegal 
or ultra vires or not. Even if the assessment is 
illegal or ultra vires, it is an assessment and the 
jurisdiction of the Civil Court is definitely baired. 
(Young, C.J. and Din Mohammad, J .) Nau- 
BAiiAR Hussain Shah t^l Municipal Com- 
mit tkk, Bata'la. 16 Lah. 529=36 P.L.R. 
301=8 R.L. 462=159 I.C. 1059=A.I.R. 
1935 Lah. 970. 

— — Ss. 84 and 86 — Tin spangles — Assessment. 

4'he assesment of Rs. 10 per maund of tin 
s])angles instead of 8 annas per maund is not 
ultia vires. Against such assessment an appeal 
lies under S. 81 to the Commissioner and S. 86 
therefore bars a suit. (Hilton, J .) Municipal 
C oMMiriPF. OF Amritsar v. Hukam Chand 
Kansiii Ram. 15 Lah. 663=149 I.C. 775=6 
R.L. 751=35 P.L.R. 165=A.I.R. 1934 

Lah. 200. 


r PUNJAB MUNICIPAL ACT (1911), 132. 

I S. 86 — Applicability — Question if Com- 

' mittee is competent to impose tax in certain area 
I n viezv of the terms of contract. 

Section 86 has no applicability to a case where 
the plaintiff is not questioning the powers of the 
Municipal Committee under the Punjab Muni- 
cipal Act but is urging that in view of the terms 
of the sales of the sites in a certain area, the 
Committee cannot impose a certain tax within 
that area. In other words, the decision of the 
question turns purely on the terms of a contract 
between the parties and the question of the 
validity and effect of the contract is obviously a 
matter for the decision of the Civil Courts and 
not of the executive authorities referred to in 
Ss. 84-86 of the Punjab Municipal Act. (Dalip 
Singh and Bhide, JJ .) Municipal Committee, 
SoNEPAT V. Dharam Chand. 37 P.L.R. 289 
=162 I.C. 59=8 R.L. 842=A.I.R. 1935 

Lah. 632. 

S. 121 — Iaccusc to firewood dealer — CJon^ 

dition restricting amount he can deposit — Validity. 

Obiter . — The Muiiicpal Committee arc legally 
entitled to attach a condition to the license given 
to a dealer of firewood restricting the amount that 
he can deposit. (Skemp, J.) Mul Chand v. 
Emperor. 158 I.C. 944=8 R.L. 327=36 Cr. 
L.J. 1478=37 P.L.R. 783=1935 Cr.C. 1038 
=A.I.R. 1935 Lah. 676. 

Ss. 121 and 81 — Licence fees — No licence 

issued — Realisation of fees by distress and sale — 
Validity of. 

The licence fees under S. 121 of the Act are 
only payable when licences arc granted. Where 
no licence has ever been granted nor have they 
been applied for, the attempt to levy those fees 
by the distress and sale of the moveable property 
of the people, carrying on the various trades 
under S. 81 of the Act is illegal; the proper 
remedy is provided in sub-S. (5) of S. 121. 
(Addison, J .) Umardin v. Emperor. 6 I.R. 
(Lah.) 27=144 I.C. 830=34 Cr.L.J. 867= 
1933 Cr.C. 1024=A.I.R. 1933 Lah. 814. 

S. 132 — Damage by accumulation of 

zoatcr-- Injunction against Municipality. 

The Municipal Committee are not entitled 
under any law to keep open as a channel or as 
pit parsing through another person’s land some- 
thing wMiich is not used by way of drainage or 
sewerage. These are the only relevant purposes 
which are mentioned in S. 132 and in the absence 
of these, a person whose property is damaged by 
accumulation of water, is entitled to an injunc- 
tion against the Municipal Committee ordering 
them to close the opening passing under his 
house. (Dalip Singh, J.) Diwan Chand 
Municipal Committee, Amritsar. 147 I.C. 801 
=6 R.L. 452=A.I.R. 1933 Lah. 1003. 

S. 132 — No proof as to zvhen grant zvas 

made — Presumption . 

Ill a suit for a perpetual injunction to abate 
the nuisance caused by water running in a Muni- 
cipal channel being blocked, in the absence of 
any proof as to when, if ever, any licence or 
grant was made by the plaintiff, it is sufficient 
to assume that the Municipality acted without 
protest on the part of the plaintiff under the pro- 
visions of S. 132. (Dalip^ Singh J.) Diwan 
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Chand V, Municipal Committee, Amritsar. 

147 I.C. 801=6 R.L. 452=A.I.R. 1933 Lah. 
1003. 

S. 152 — Prosecution under— Public notice 

issued prior to amendment of section— 1 f can be 
relied on . 

In view of the provisions of S. 2 of the Muni- 
cipal Act and S. 6 of the Punjab General 
Clauses Act I of 1898, it is not necessary for the 
Municipality to issue a fresh public notice under 
the amended cl. (1) of S. 152, where such 
notice had been issued under the Act before the 
amendment of 1933. It is, therefore, open to the 
Municipal Committee to rely on such notice, in 
a prosecution under S. 152 (a) and (&) for 

practising prostitution and keeping a brothel in 
a prohibited area. (Tek Chand, J .) Emperor 
V. Mt. Nawab Begum. 158 I.C. 527=8 R.L. 
273=36 Cr.L.J. 1396. 

S. 153 — Failure to comply with notice by 

committee — No offence. 

The failure to comply with a notice issued by 
the committee docs not constitute an offence 
under S. 153 of the Punjab Municipal Act. It 
is only the failure to comply with the Magis- 
trate’s order which is punishable under that sec- 
tion. (Shadi Lai, C.J.) Babu Ram v. Em- 
peror. 152 I.C. 1036=1934 Cr.C. 944 (2)= 
37 P.L.R. 61=36 Cr.L.J. 219 (1)=7 R.L. 
357 (1)=A.I.R. 1934 Lah. 619. 

S. 153 — Owner of house doing his best to 

yet rid of disorderly tenant — Liability to punish- 
ment. 

It is doubtful whether the owner of a house, 
who is doing his best to get rid of a disorderly 
tenant, can properly be fined under S. 153 of the 
Punjab Municipal Act. (Shadi Lai, C.J.) Babu 
Ram v. Emperor. 152 I.C. 1036=1934 Cr.C. 
944 (2)==37 P.L.R. 61=36 Cr.L.J. 219 (1) 
—7 R.L. 357 (1)=A.I.R. 1934 Lah. 619. 

S. 169 — Scope— Poiver of Municipal 

Committee under in respect of highzvays. 

A Municipal Committee in which a public 
highway is vested has no power to treat it as 
personal property. Under S. 169, Punjab Muni- 
cipal Act, it may close a street temporarily for 
a public purpose or permanently, but in the 
latter case, it is bound to provide the public with 
another road. The power of closure under 
S. 169 is limited and does not imply the power 
to obstruct. (Young, C.J . and Din Mahomed, J.) 
Municipal CoMMirrEE, Delhi v, Mahomed 
Ibrahim. 16 Lah. 517=37 P.L.R. 753=7 

R. L. 335=152 I.C. 850=A.I.R. 1935 Lah. 
196. 

S. 169 (g) — Public street — Poiver of com- 

mittee to lease. 

The Municipal Committee is authorised under 

S. 169 (g) to lease out any land used by it for 
a public street and no longer required therefor. 
(Addison and Din Mohammad, JJ ,) Jai Narain 
V, Municipal Committee, Delhi. 157 I.C. 
966=8 R.L. 164=37 P.L.R. 160. 

(as amended in 1933), S. 169 (g) — Suit 

to restrain Municipal Coniniittee from leasing 
public street— Power to lease conferred by sub- 
sequent amendment — Flight to injunction, 

Q. D.— II— 189 
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Certain shopkeepers sued to restrain the Muni- 
cipal Committee from leasing portions of the 
public street in front of their shops to hawkers 
for selling their goods. Subsequent to the insti- 
tution of the suit, the Municipal Committee was 
empowered by amendment in the Act to lease 
portions of the public street. The plaintiffs con- 
tended that as the Municipal Committee had no 
such power on the date of the institution of the 
suit, it could not do so. 

Held, that no injunction could be granted as 
the injunction was to operate in the future and 
the Municipal Committee had been empowered 
to lease portions of public street. 

Held also, that the view from the plaintiff’s 
shops had been ^ibstructed did not constitute 
nuisance which could be made the basis of claim- 
ing relief. (Bhide, J .) Chander Bhan v. 
Municipal Committee, Rewari, 153 I.C. 777 
(1)=7 R.L. 456=A.I.R. 1934 Lah. 986 (1). 

S. 170 — Applicability — Rent due for bal- 
cony — Recovery of — 5". 81 not applicable. 

Rent due in respect of a balcony docs not fall 
under S. 170 which relates only to ground-floors 
nor is it a sum claimable under the Act. So the 
penal provisions of S. 81 are not applicable 
thereto. 7 Lah. 568; 99 I.C. 1030; 133 I.C. 
278, Ref. (Coldstream, J.) Jamna Das v. 
Notified Area Committee of Shahdara. I.R. 
1933 Lah. 223 (2)=142 I.C. 516=34 Cr.L.J. 
369 (1)=34 P.L.R. 429=1933 Cr. C. 638= 
A. I.R. 1933 Lah. 394. 

S. 170 — Essentials for applicability. 

In order that S. 170 may apply, the Municipal 
Committee must prove the following matters: 

(1) That a permission in writing was granted; 

(2) that it was for the temporary occupation of 
any street or land vested in it ; and (3) that the 
purpose for which it was granted was one of the 
three .specified purposes mentioned in the section, 
that is to say, deposit of any building materials, 
making of any temporary excavation or making 
an erection thereon, that is to say, the erection 
by the person to whom the permission is granted. 
Where there was no permission in writing by the 
Municipal Committee and the permission was 
merely for the occupation of a structure construc- 
ted by the Committee and the purpose was to 
give more business area to the occupants of cer- 
tain shops . 

Held, that S. 170 did not apply. (Jai Lai, J.) 
Abdullah v. The Municipal Committee, Delhi. 

I.R. 1931 Lah. 758=133 I.C. 278=32 P.L. 
R. 172=A.I.R. 1931 Lah. 315 (2). 

S. 170 — I.ease of Municipal land — Default 

in payment of rcnt--Ap plication to Magistrate 
for recovery — Sustainability. 

A Municipal Committee leased out a portion 
of municipal land on rent to a person and a deed 
was executed. The lessee did not pay rent for 
one year and the Committee ordered that the sum 
should be recovered by application to a Magistrate 
under S. 81 of the Act. The same having been 
objected to on the ground that S. 170 did not apply, 
held, that the sum sought to be realised was a 
fee claimable under S. 170 and that the same 
could be realised as an arrear under S. 81 of the 
Act. (Addison, J.) Bhikhari Lal v. Muni* 
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ciPAL Committee, Jagadhri. I.R. 1931 Lah. 
790=133 I.C. 550=32 P.L.R. 707=32 Cr. 
L. J. 1041 (1)=1931 Cr. C. 1024=A.I.R. 
1931 Lah. 753 (1). 

S. 170 — No written permission under — 

Recovery of rent — S. 81 not applicable. 

For the application of S. 170 written permis- 
sion by the Municipal Committee is necessary. 
And if S. 170 is inapplicable the Committee is 
not justified in invoking the penal provisions of 
S. 81. Hence where there has been payment 
of rent to the Committee without any written 
permission by the Committee, the penal provisions 
of S. 81 cannot be invoked. The payment of 
rent shows only relationship c^f landlord and 
tenant and a dispute regarding arrears of rent 
must be determined and adjudicated by a Civil 
Court. {Tck Chand and Abdul Rashid, //.) 
Municipal Committee, Delhi v. Hahz Abdul- 
lah. 152 I.C. 919=15 Lah. 884=7 R.L. 344 
=36 P.L.R. 298=A.I.R. 1934 Lah. 699. 

S. 172 — Action under — Permission grant- 
ed in disregard of hyd-la^o — Pozver of Municipal 
Committee to revoke permission — Estoppel. 

Where a Municipal Committee granted permis- 
sion in writing to the plaintiff for a structure 
erected by him and also accepted a penalty from 
him, it cannot proceed against him under S. 172 
(jf the Punjab Municipal Act and require demoli- 
tion of the structure even though it finds that 
its permission was granted in contravention of 
its own bye-law, for that section authorises the 
Committee to prosecute an offender or demolish 
a structure only when it is erected without its 
permission in writing. Although the Committee 
had no power to grant the permission, it would 
be estopped from withdrawing it and requiring 
the plaintiff to demolish the structure. Further 
there is no provision in the Act enabling the Com- 
mittee to revoke a permission once given. 
{Bhide, J.) Fa/jir Chand v. Municipal Com- 
mittee, Ludhiana. 155 I.C. 491=7 R.L. 722= 
36 P.L.R. 124=A.I.R. 1934 Lah. 1021. 

S. 172 — Conditional permission — Pay- 
ment of rent for encroachment — Enforceability 
of contract. 

Where a person applied to the Municipal Com- 
mittee for sanction to build so as to encroach 
upon a street and the Municipality having sanc- 
tioned the same on condition of his paying cer- 
tain rent he agreed to the same. 

Held, that the contract was not illegal and that 
the Municipality was entitled to recover the rent 
reserved. {Jai Lai, J.) Kesho Datt v. Muni- 
cipal Committee, Delhi. I.R. 1931 Lah. 664= 
32 P.L.R. 607=132 I.C. 696=A.I.R. 1931 
Lah. 634. 

; — S. 172 — Encroachment on street — Prose- 

( iition — Notice — Irregularity. 

Where the building of thara (platform) is sanc- 
tioned by the Municipal Committee on the site 
hclunging to the owner but it is built on the 
street, it must be deemed to have been built on 
the stnci without the written permission of the 
c 'vithin the meaning of S. 172 (1). 

o. 172 (2) uf the Act authorises the Committee 
to isspe a notice requiring the owner to remove 
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the encroachment and the failure to comply with 
such a notice renders the owner liable to prose- 
cution under S. 219. (Shadi Lai, C. J.) Chi- 
RAGH Din V. Emperor. 35 P.L.R. 355=7 R. 
L. 397=153 I.C. 198 (2)=36 Cr.L.J. 298= 
1934 Cr.C. 700= A. I.R. 1934 Lah. 447. 

S. 172 — Immoveable encroachment — Cott- 

ditional sanction by Municipal Committee — When 
permissible. 

Where a Municipal Committee has not framed 
any bye-laws regulating their power to impose 
conditions as to payment of rent, etc., on sanc- 
tioning an encroachment under S. 172, it is not 
open to the Committee to grant permission to 
make an immoveable encroachment on a public 
street subject to the condition of payment of 
ground rent. 11 Lah. 276, Rel. on. (Jai Lai, 
/.) Samundar Das v. Municipal Committee of 
SoNEPEr. I R. 1931 Lah. 748=133 I.C. 124 
=32 P.L.R. 211. 

S. 172 — Notice by Municipality partly be- 
yond its poivers — Disobedience to — Effect of. 

Where the notice issued by the Municipality is 
in part within the powers conferred on the 
Municipality and in part beyond its powers, it 
must be treated as bad in its entirety. To hold 
otherwise would impose upon the other party the 
obligation of picking out from the notice the 
requirement which it was within the power of 
the Municipality to call upon him to carry out. 
1 Weir 749, Foil. (Tek Chand, J.) Gulzari 
Lal V. Municipal Commiitee, Ludhiana. 6 I. 

R. (Lah.) 196=146 I.C. 241=34 P.L.R. 
636=A.I.R. 1933 Lah. 935. 

-S. m-Scope. 

Section 172 only applies to cases where an 
encroachment has recently been made by a per- 
son on a public street etc., without the written 
permission of the Municipal Committee. Where 
it is found that no encroachment was made re- 
cently the notice under S. 172 is illegal and the 
^ question of the ownership of the land on which 
the said encroachment is alleged to have been 
made is immaterial. {Jai Lal, J.) Municip.\l 
Committee, Jagadhri v. Paras Ram. 131 I. 
C. 221=31 P.L.R. 951=A.I.R. 1931 Lah. 
79 (1). 

S. 172 (1) — Complaint for offence under 

— Conviction under S. 219 — Legality. 

^ Where the complaint was for an offence under 

S. 172 (1) of the Municipal Act it is not open 
to a Magistrate to convict the accused under 
S. 219 of that Act. {Tek Chand, J.) Gobind 
Ram V. Emperor. 31 P.L.R. 967=1931 Cr 
C. 162 (1)=A.I.R. 1931 Lah. 98 (1). 

S . 172 {1^ “^Sanction — Eorm of — Pozver 
to add conditions to sanction or to cancel it. 

The plaintiffs applied to the Municipal Com- 
mittee to built two tharras in front of their shops 
and the following resolution was passed by them 
“smi^ioned as recommended by the Building 
Sub-Committ^ee. The necessary agreement deed 
be obtained before issuing the permit.” No per- 
mit was issued to the plaintiffs, but they were 
pven by the office a copy of the plan which they 
had filed bearing the seal of the Municipal Com- 
mittee with the word “granted”. A resolution 
was subsequently passed by the Municipal Com- 
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mittee cancelling the former resolution but in 
the meantime the plaintiffs had built the tharras. 
Thereupon the Committee issued a notice to the 
plaintiffs under S. 172 (2) requiring their re- 
moval. The plaintiffs broiight a suit for an 
injunction against the Municipal Committee. 

Held, that no particular form is prescribed in 
which the permission is to be granted and that 
the plan with the word “granted” written on it 
together with the seal of the Municipal Com- 
mittee must be considered as permission in 
writing. 

Held also, that the Municipal Committee hav- 
ing .sanctioned the building of the tharra had no 
power to add any conditions to the sanction and 
that a sanction once granted could not be re- 
voked. {A(jha Haidar, /.) Kanshi Ram v. 
Municipal Committee, Moga. 36 P.L.R. 277 
=155 I.C. 893=7 R.L. 797=A.I.R. 1934 

Lah. 1011. 

S. 173 — Applicability — Encroachment 

continued after expiry of permission. 

S. 173 applies only to cases of recent encroach- 
ments made without sanction of the Municipal 
Committee. Where an encroachment was made 
some years ago and with the permission of the 
Municipal Committee, it cannot be said with any 
justification that, because either the sanction has 
expired, or rather the tenancy or license has ex- 
pired, or because having made the encroachment 
a person has failed to comply with the conditions 
which had to be performed on his part, he placed 
the encroachment without the sanction of the 
Committee; and S. 173 cannot be applied to such 
a case. {Jai Lai, J.) Uttam Singh v. Muntci- 
pat. Committee, Rawalpindi. 35 P.L.R. 601= 
155 I.C. 384=7 R.L. 703=36 Cr.L.J. 710= 
1934 Cr.C. 1034=A.I.R. 1934 Lah. 733 (2). 

S. 173 — Pozvers of Municipal Committee 

— Lease of public street — Portion of public street 
for private purposes. 

The Municipal Committee cannot use a public 
street otherwise than as a public street and it 
has no right to interfere with the enjoyment of 
the right of way by the public by letting out a 
portion of it to a particular individual for a 
private purpose. (Rangi Lai, J.) Municipal 
Committee, Multan v. Abdul Ghafur. 155 I. 
C. 951=7 R.L. 801=A.I.R. 1934 Lah. 900. 

S. 188 — Byedazvs under — Failure to 

frame — Construction of tonga stand — If ultra 
vires — Jurisdiction of Civil Court. 

In matters which require a bye-law to be 
framed under the Punjab Municipal Act, the 
Municipal Committee cannot act with so framing 
the necessary bye-laws. Before constructing a 
tonga stand, the Committee must frame bye-laws 
under S. 188 (p) of the Act; and if they are 
not framed the construction of the stan(J is ultra 
vires. A suit in a Civil Court in respect of such 
an act is therefore competent. {Young, C. J. 
and Din Mahomed, J.) Municipal Committee, 
Delhi v. Mahomed Ibrahim. 16 Lah. 517= 
=37 P.L.R. 753=7 R.L. 335=152 I.C. 850 
=A.I.R. 1935 Lah. 196. 

S. 188 (g)-Ri illusion of area from 

octroi limits — Pozvers* of Municipal Committee. 


PUNJAB MUNICIPAL ACT (1911), S. 193. 

The fixing of municipal limits for the collec- 
tion of an octroi tax is entirely a matter of dis- 
cretion with the Municipal Committee. It is 
therefore competent for the Committee tc) agree 
t)o exclude a certain area from the octroi limits 
on sale of sites in that area. (Dalip Singh and 
Bhide, JJ.) Municipal Committee, Sonepat zk 
Dharam Chand. 37 P.L.R. 289=162 I.C. 59 
=8 R.L. 842=A.I.R. 1935 Lah. 632. 

S. 188 (q) — Bye-lazv (4) providing no 

penalty for its breach— Conviction^ for its breach 
— Legality. 

As bye-law (4) framed under S. 188 ((/) prohi- 
biting the keeping of sulphur matches for pur- 
poses of trade excess of 40 doz. boxes, pro- 
vides no penalty for its breach, a person commit- 
ting breach of the bye-law cannot be convicted 
and fined; Ss. 121 and 219 do not apply to such 
a case. (Addison, J.) Jodha Ma'ul v. Munici- 
pal Committee, Find Dadan Khan. 1935 Cr. 
C. 1304=A.I.R. 1935 Lah. 943. 

S . 193 — Refusal of sanction to build — Rea- 
sons — Poiver of Court to interfere. 

A Court is not ordinarily entitled to decide 
the question of sufficiency or otherwise of the 
reasons given by the Committee In refuse sanc- 
tion to build but it is entitled to sec whether he 
reasons for which sanction has been refused are 
not ultra vires or are not arbitrary or capricious. 
If a Committee acts ultra zdrrs or arbitrarily 
or capriciously in refusing sanction a Civil Court 
is competent to give relief to the persons aggriev- 
ed against its action. 

Semble: Though the Committee is not bound 
to record any reasons in the resolution refusing 
sanction it would be well-advised to communicate 
the reasons to the applicants. (Jai Lai, J.) 
Municipal Committee, Delhi v. Tirkha Ram. 
I.R. 1931 Lah. 789=133 I.C. 549=A.I.R. 
1932 Lah. 59. 

S. 193 — Sanction under — Committee, if 

debarred from asserting its private rights. 

Appellant applied to the Committee for sanc- 
tion to open a number of doors in the wall bound- 
ing this property. The Municipal Commitftce 
omitted to pass any orders witli the result that 
after the lapse of two months, sanction was 
deemed to have been given under S. 193. Ac- 
cordingly after two months appellant opened 
certain doors. The Committee then issued notice 
to him under S. 195 to demolish them but he 
appealed to the Deputy Commissioner who accept- 
ed his appeal on the ground that under S. 193 
the Committee was deemed to have sanctioned 
the doors. A short time afterwards the Com- 
mittee creeled a wall close to and in front of 
the doors which effectually masked them. 

Held, that the sanction of the Committee under 
S. 193 was only necessary on sanitary and gene- 
ral public grounds atid a sanction so given did 
not prevent the Municipal Committee from tak- 
ing any steps which it thought fit. in order to 
assert its rights to its own private property and 
that as the wall in which the doors were builti 
and the land on which the doors were open were 
both the property of the Committee, the Com- 
mittee was not prevented from so doing by the 
implied sanction. {Skemp and Jai Lai, JJ.)^ 
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Behakt Lav. v. Municipal Committee, Moca. 
A.I.R. 1935 Lah. 131. 

S. 193 — Word 'absolutely* — Effect. 

The word ‘absolutely' in S. 193 is used as al- 
ternative to ‘subject to such modification'. It 
does not imply that the Municipal Committee has 
the unrestricted power to refuse to sanction a 
building or that it is not bound to disclose its 
reasons for such refusal. The word does not 
qualify ‘refuses to sanction' but governs the 
power of the Committee to sanction the building. 
{Jai Lai, J.) Municipal Committee Delhi v. 
Tirka Ram. I.R. 1931 Lah. 789:^133 I.C. 
549rrrA.I.R. 1932 Lah. 59. 

S. 195 — Validity of notice -Rc-crection 

of wall on old foundations. * 

The Civil Court has jurisdiction t() decide 
whether the notice issued under S. 195 is valid. 
Where there is a mere re-crection of a building 
on the foundations of an old wall a notice under 
S. 195 is not competent. (Tek Chand, /.) 
JiwAN Das V. Municipal Committee, Pindi 
( iHEB. I.R. 1932 Lah. 535=138 I.C. 743= 
33 P.L.R. 782=A.I.R. 1932 Lah. 597. 

S. 219 — Complaint for offence tinder S. 

172 (1) — Conviction under S. 219 — Legality. 

Where Dlio complaint was for an offence under 
S. 172 (1) of the Municipal Act it is not open 
to a Magistrate to convict the accused under S. 
219 of that Act. (Tek Chand, J.) Gouind Ram 
V. Emperor. 31 P.L.R. 967=1931 Cr.C. 162 
(1)=A.I.R. 1931 Lah. 98 (1). 

S. 219 — Offence under — Sentence — Daily 

fine— Legality. 

An order imposing a daily fine from the date 
of conviction is illegal. The proper course is 
to institute further prosecution and allow the 
accused an opportunity of defending himself be- 
fore the furtiitr fine is imposed. But while the 
infliction of fine after the date of the conviction 
cannot be allowed, the words “continuing breach” 
in S. 219 empower the Magistrate to impose a 
daily fine to the date of the compliance or to the 
date of conviction whichever may first occur. 
(Shadi Lai, C. J.) Chiragu Din v. Emperor. 
35 P.L.R. 355=153 I.C. 198 (2)=7 R.L. 
397=36 Cr.L.J. 298=1934 Cr.C. 700= A. I. 

R. 1934 Lah. 447. 

S. 219— Thara sanctioned on owner*s land 

— Thara built on street — Is.nie of notice — Irregu- 
larity. 

Where the building of thara (platform) is 
sanctioned by fjhe Municipal Committee on the 
site belonging to the owner but it built on the 
street, it must be deemed to have been built on 
the street without the written permission of 
the Committee within the meaning of S. 172 (1). 

S. 172 (2) of the Act authorises the Committee 
to issue a notice requiring the owner to remove 
the encroachment and the failure to comply with 
such a notice renders the owner liable to pro- 
secution under S. 219. (Shadi Lai, C. J.) 
(hiiuxGH 13in V. Emperor. 35 P.L.R. 355= 
153 IX. 198 (2)=7 R.L. 397=36 Cr.L.J. 
298=1934 Cr.C. 700=A.I.R. 1934 Lah. 447. 
— S. 221 — Bona fide dispute of oionership — 
Obstruction offered to contractor — No offence. 

Where there w as a bona fide dispute between 
the Municipal Committee and the accused as re- 
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gards the ownership of a certain site and it was 
doubtful whether the Municipal Committee could 
direct its contractor to pave the disputed land 
and thus constitute him a person legally autho- 
rized under S. 221, and on the contractor proceecl- 
ing to pave the site the accused told him that it 
was their property and should not be paved : 

Held, that the accused were not guilty of 
offence under S. 221. (Mir Ahmad, A.J.C.) 
W'ajid Ali Shah v. Emperor. 1935 Cr.C. 158 
=A.I.R. 1935 Pesh. 16. 

Ss. 221 and 228 — Complaint by Sanitary 

Inspector — Authority. 

In the case of a Sanitary Inspector the autho- 
rity to file a complaint should be in writing and 
by name and not office. Where this procedure 
is not followed there is no proper complaint and 
the conviction and sentence based on an invalid 
complaint cannot be maintained. 8 P.R. 1916 
Cr. and A.I.R. 1924 Lah. 80, Rel. on. (Jai 
Lai, J.) vSiiARFu Piiulla v . Emperor. 6 I.R. 
(Lah.) 139 (1)=145 I.C. 741=34 Cr.L.J. 
128 (1)=1933 Cr.C. 878=A.I.R. 1933 Lah. 
597 (1). 

S. 225 — Notice under S. 195 — Validity 

questioned — Jurisdiction of Civil Court. 

Section 225 does not bar the jurisdiction of the 
Civil Courts to question a notice issued under 
S. 195. (Tek Chand, J.) Jiwan Das Muni- 
cipal Committee, Pinui Gheb. I.R. 1932 Lah. 
535=138 I.C. 743=33 P.L.R. 782=A.I.R. 
1932 Lah. 597. 

S. 228 — Conviction tinder— Continuing 

fine — Legality. 

A continuing fine on a conviction under S. 228 
of the Punjab Municipal Act is illegal. (Dalip 
Singh, J .) Shiv Das Mal Guranditta Mai. v. 
Emperor. 7 R.L. 13=150 I.C. 693=36 P.L. 
R. 180=1934 Cr.C. 1356=A.I.R. 1934 Lah. 
972. 

S. 228 — Suit by .Secretary of Municipal 

Committee — Absence of reference to corporation 
— Maintainability of suit. 

There is nothing in the Punjab Municipal Act 
which empowers a Municipal Committee to dele- 
gate the right to decide whether a suit shall or 
shall not be brought by a particular person. A suit 
for rent brought by the Secretary of the Notified 
Area Committee against persons using tharas on 
land belonging to the Committee cannot be main- 
tained without reference to the corporation. The 
fact that the action of the Secretary has been 
ratified by resolutions of the Committee does not 
matter. (Dalip Singh, J .) Secretary, Notified 
Area Committee, Okara v . Kidar Nath. I.R. 
1932 Lah. 325=137 I.C. 253=33 P.L.R. 956 
=A.I.R. 1932 Lah. 388. 

S . 228 — Mandatory character — Complaint 

by unauthorised person — Conviction — Legality. 

Under S. 228 of the Punjab Municipal Act, a 
complaint by an unauthorised person is not valid, 
and a conviction obtained on such a complaint 
is not sustainable, as it is opposed to the manda- 
tory provisions of the Act. Nor can the defect 
be cured by S. 537 of the Cr. P. Code. (Dalip 
Singh, J.) Shiv Das Mal Gurandiita Mal v. 
Emperor. 7 R.L. 13=150 I.C. 693=36 P.L. 
R. 180=1934 Cr.C. 1356=A.I.R. 1934 Lah. 
972. 
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PUNJAB MUNICIPAL ACT (1911), S. 242. 

Ss. 242 (1), 61 (1) {h)^Teacher in 

school under District Board — Power of Small 
Tozmi Committee to impose house-tax. 

A teacher in a school under the District Board 
holds an office under a “local authority”. The 
Small Town Committee is therefore justified in 
imposing the “house-tax” upon him. Ii*is case 
comes under sub-cl. (1), S. 61 and the taxes 
imposed under this sub-section require only the 
sanction of the Local Government. Sub-S. (3), 
S. 61, which refers to the Governor-General-in- 
Council refers to a tax which is not covered by 
hub-S. (1) or sub-S. (2). The demand made* 
by the Small Town Committee from such teachers 
is justified under the provisions of S. 242 (1) 
read with S. 61 (1) (b) with the “explanation” 
and the (Government Notification No. 397, dated 
27th June, 1916. (Aglia Haidar, J .) Small 
Town Committee, Padhana v. Gian Ctiand. 
153 I.C. 750=:7 R.L. 453=A.I.R. 1934 Lah. 
980. 

Sch. I, Arts. 71 and 75 — Tin spangles — 

Assessment. 

The spangles which arc imported should not 
be excluded from Art. 75 and included in Art. 
71 merely on the ground that they arc made of 
tin. {Hilton, /.) Munictpal Committee of 
Amritsar v. Hukam Chand Kanshi Ram. 15 
Lah. 663=149 I.C. 775=6 R.L. 751=35 P. 
L.R. 165=A.I.R. 1934 Lah. 200. 

PUNJAB ORDINANCE (III OF 1930) 
(LAHORE CONSPIRACY CASE) -^Special 
tribunal — Conviction — Sentence of death — Exe- 
cution — Stay by Local Govcrnynenl — Effect. 

The tribunal appointed under the ordinance, 
sentenced to death certain persons and issued a 
warrant authorizing the Superintendent of Jail 
to execute the sentence by a certain date. But 
in the meanwhile the Local Government suspend- 
ed the execution of the sentence pending applica- 
tion to Privy Council for leave to appeal. An 
application was made for the issue of the writ of 
habeas corpus, the contention of the petitioners 
being that the custody of the persons was illegal 
as the date for execution of sentence had ex- 
pired, and as the tribunal had ceased to exist, 
there was no authority which could issue a fresh 
warrant for the execution of the death sentences. 

Held, that even if the Local Government found 
that there was any legal difficulty in carrying out 
the sentence, it would be still open to it under 
S. 402, Cr. P. Code, to commute the sentence 
into one of transportation or imprisonment and 
consequently the custody in which the persons 
were kept could not be considered to be illegal 
or improper. {Bhide, J.) Chint Ram Tha- 
ruR V. Emperor. 1931 Cr.C. 631=135 I.C. 
189=1. R. 1932 Lah. 61=33 Cr.L.J. 126=33 
P.L.R. 1024=A.I.R. 1931 Lah. 359. 

PUNJAB PRE-EMPTION ACT (I OF 
1913) — Scope of — Vendee having equal right of 
pre-emption — Association of a stranger zvith him 
in the purchase — Effect of. 

The policy of the Pre-emption Act is to keep 
out strangers and thus maintain the exclusive- 
ness of the estate. If a vendee therefore having an 
equal right of pre-emption associates with himself 
in a joint purchase a Stranger or a person having 


PUNJAB PREEMPTION ACT (1913), 
S. 5. 

no right to first refusal under the Act, he loses 
his right of resistance and cannot be allowed to 
retain even his owui share of the purchase. 
A.I.R. 1934 Lah. 878, Rel. on. (Addison and 
Din Mahomed, JJ.) Hayat Bakhsh v, Man- 
sabdar Khan. 16 Lah. 921=160 I.C. 826= 
8 R.L. 616=37 P.L.R. 873=A.I.R. 1935 

Lah. 529. 

Ss. 2 and 22 — Money deposited by pre- 

emptor — A ftachability . 

The amount deposited under S. 22 of the Pre- 
emption Act by a pre-emptor cannot be attached 
in execution of a decree against him after the 
pre-emption suit has been dismissed. {Rangi 
Lai, J .) SoLAKllAN SlNUH V. SUNDAR SlNGH. 
36 P.L.R. 250=153 I.C. 126 (1)==7 R.L. 
380=16 Lah. 390=A.I.R. 1934 Lah. 850. 

S. 3 (5) — Sale by Official Receiver — Right 

to pre-emption. 

The sale of the property of an insolvent by 
the Official Receiver is not a sale in execution 
of an order of the Court within the meaning of 
S. 3 (5) of the Act and is, therefore, subject to 
the right of pre-emption. 16 Lah. 173 (F.B.), 
Foil. {Tek Chand and Currie, JJ .) Sat Narain 
V. Pheroze Behramji. 158 I.C. 658=8 R.L. 
284=38 P.L.R. 755=A.I.R. 1936 Lah. 35. 

S. 3 (5) (a) — ''Sale in execution of order 

of CourH — Sale of insolvent's property by Rdi- 
ceiver. 

The sale of the properly of an insolvent by the 
Receiver is not a sale in execution of an order 
of the Court within the meanng of S. 3, sub- 
S. (5) (a), and is therefore subject to the right 
of pre-emption. {Young, C.J., Bhide and Din 
Mohammad, JJ .) (jURbakhsh Singh v. Sardar 
Singh. 16 Lah. 173=7 R.L. 766=37 P.L.R. 
402=155 I.C. 693= A.I.R. 1935 Lah. 268 
(F.B.). 

S. A — Collusive sale — Pre-emptoPs right 

if prejudiced. 

No doubt a vendee may defeat pre-emtor’s right 
by any legitimate means; but where the vendor 
and the vendee collude to disguise a transaction 
in order to deceive the pre-emptor in that the 
vendor first sells his kotha only and a week later 
his whole house to the vendee, the apparent two 
transactions amounting merely to give the vendee 
a superior right of pre-emption as against the 
pre-emptor, the two transactions are to be treated 
as part of one and the same transaction and as 
such subject to pre-emptor’s right of pre-emption 
as though the properly was sold by one sale-deed. 
100 P.R. 1895 (F.B.), Ref. {Bhide and Tapp, 
JJ.) Labii Singh v. Taj Din. 12 Lah. 578 
=135 I.C. 36=1. R. 1932 Lah. 20=32 P.L. 
R. 801=A.I.R. 1931 Lah. 436. 

S. A — Right to prd-emption. 

By S. 4, the right of pre-emption has been 
defined to mean the right of a person to acquire 
agricultural land in preference to other persons 
and this would naturally imply that this right 
should be in existence when the actual acquisi- 
tion is to be made. (Addison and Din Moham- 
mad, JJ.) Hayat Bakhsh v. Mansabdar Khan. 
16 Lah. 921=160 I.C. 826=8 R.L. 616=37 
P.L.R. 873=A.I.R. 1935 Lah, 529, 

s. 5— is. 
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PUNJAB PRE-EMPTION ACT (1913),, PUNJAB PRE-EMPTION ACT (1913), 
S. 11. ' S. 16. 


The question whether a particular building is 
to be considered as a house or as a shop for 
the purposes of pre-emption, is a question of 
fact to be decided upon the peculiar circum- 
stances of every case as it arises. Where the 
building in dispute is situated in a lanci which 
opens into a bazaar but no such business is being 
carried on in these premises as could convert it 
into a shop, and its upper storey is admittedly 
used for residential purposes and it has always 
been described as a dwelling-house, the building 
is not a shop but a house subject to the right of 
pre-emption. {Addison and Din Mohammad, 
JJ.) Jas Raj Juniwal v. GoKi\L Chand Jaini. 
160 I.C. 349=8 R.L. 530=37 P.L.R. 630= 
A.I.R. 1935 Lah. 808. 

S. 11 — Attachment of deposit. 

According to S. 11, money deposited by the 
pre-emptor is not liable to be attached at all. 
{Bliide, /.) Natha Singh v. Fateh Khan. 

6 I.R. (Lah.) 1=144 I.C. 695=A.I.R. 1933 
Lah. 791. 

rS. 15 — Priority — Purchase by person with 

superior right along with stranger — Suit by per- 
son with inferior right — Purchaser by the former 
of stranger's rights before suit — Effect of, 

A person with a superior right cannot resist 
the claim of a person with an inferior right to 
pre-empt if he associates a stranger in the pur- 
chase by him, and even if prior to the suit by 
the person with the inferior right he purchased 
the rights of the stranger. (Jai Lai, /.) Manga 
t;. Imam Din. I.R. 1933 Lah. 71 (2)=141 
I.C. 187=34 P.L.R. 125=A.I.R. 1933 Lah. 
117. 

S. 15 — Town or Tillage — Test. 

A very important test as to whether a place is 
a town or a village is the presence or absence of 
a substantial bazaar and the avocations of the 
majority of the inhabitants. Though there are 
many features which may be relied upon as dis- 
tinguishing a town from a village, there can be 
little doubt that a group of residences of a com- 
pact agricultural community form a village, 
whilst a large group of houses inhabited largely 
by a heterogeneous population dependent upon 
trade, rather than agriculture, and in which 
relationships are contractual rather than custom- 
ary, will, if of sufficient size, form a town. 

Held, on evidence that Thai was a town. 
Hence there can be no right of pre-emption in 
respect of sale of land situated within that town. 
{Middleton, J.C.) Wali Shah v. Gulab Khan. 
157 I.C. 769=8 R.Pesh. 38=A.I.R. 1935 
Pesh. 114. 

S. 15 (a) — Reasonable chance of succes- 
sion — Heir to vendor — Necessary. 

The Pre-emption Act contemplates a reasonable 
chance of succession as an heir, and not one based 
on traditional membership of the same tribe. 
Whcic the plaintiff may be one of the proprietary 
body of the village and may perhaps under .some 
customary rule succeed the vendor in the case 
of failure of all his heirs, he cannot be consi- 
dered to be an heir. {Fraser, J.C. and Saad-ud- 
Din Khan, A. J.C.) Mian Astab Gul v. Faiz- 
UELAH Khan. A.I.R. 1935 Pesh. 80 (1). 


S. 15 (b) thirdly — Sister's son of last 

male holder— Right of. 

Where immoveable property is acquired by a 
1 female through her husband, son, brother or 
i father, the right of pre-emption of sister’s .son 
of last male-holder has to be determined by the 
fact of his being heir of last male-holder and 
not to the female vendor for he, as a distant 
kindred, is a recognized heir according to Maho- 
medan law and his chances of succession are 
within a measureable distance. Therefore, the 
“sister’s son cannot claim only a partial pre- 
emption basing his claim on his right of owner- 
ship of estate. {Almond, J.C. and Saaduddin, 
A. J.C.) Malik Pasando v. Mt. Zohra. 151 
I.C. 581=7 R.Pesh. 26=A.I.R. 1934 Pesh. 
72. 

S. 15 (c) — '‘Oimer of the estate” — 

Meaning of — Owner of agricultural land — Land 
subsequently built upon but owner still liable to 
land revenue — Right of pre-emption. 

If a person owns property which is assessed to 
land revenue and for which as an owner he is 
responsible to pay the amount assessed, he must 
be held to be “the owner of the estate”. The 
defendant was the owner of a serai in the village, 
the land under the serai being formerly agricul- 
tural and assessed to land revenue. The plots 
were subsequently built upon and though a sepa- 
rate record was kept for the plots, the owners of 
the buildings were still liable to pay land revenue. 

Held, that the defendant was still “the owner 
of an estate” within the meaning of the third 
clause to S. 15. {Fraser, J.C. and Saaduddin, 
A. J.C.) P'aQir Mahomed v. Kala Khan. 
141 I.C. 643=A.I.R. 1933 Pesh. 33. 

S. 15 (c)— “ Ozvner of an estate'* — Who is 

— Extent and situation of area owned, if mate- 
rial. 

In deciding whether a person is an owner of 
an estate within the meaning of S. 15 (r) 

‘thirdly', the determinating factor is whether the 
area in question is or is not assessed to land- 
revenue. Its extent, situation and the purpose 
for which it was bought or to which it may be 
devoted are absolutely immaterial. 1920 Lah. 94 
and 109 P.L.R. 1908, Dist, ; 45 I.C. 887, Rcl. 
on. {Tapp, J.) Chanan Din v. Chanan Din. 

I. R. 1933 Lah. 109=141 I.C. 363=34 P.L. 
R. 227=A.I.R. 1933 Lah. 213. 

S. 15, Expl. — Construction. 

The explanation to S. 15 according to its 
grammatical sense definitely provides for both 
case.s, vi£:., where a female has succeeded to pro- 
perty as a life tenant and where she has acquired 
property in full proprietary rights. {Almond, 

J. C. and Saaduddin, A. J. C.) Ma'lik Pasando 
V. Mt. Zohra. 151 I.C. 581=7 R. Pesh. 26= 
A.I.R. 1934 Pesh. 72. 

S. 15, £xpl. — Fefnale holding as full 

owmr — Alienation by — Right of husband's colla- 
terals to pre-empt. 

If a female holding as full owner sells property 
the collaterals of her husband cannot claim pre- 
emption. {Jai ImI, j.) Ghaeur v. Shahabud- 
din. I.R. 1932 Lah. 523=138 I.C. 680=33 
P.L.R. 416 (2)=:A.I.R. 1932 Lah. 397. 

S. 16— Co-sharer— Right to pr^-empt — 

Right lost before decree-effect. 
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PUNJAB PRE-EMPTION ACT (1913), 
S. 16. 

The law of pre-emption is highly technical and 
a plaintiff co-sharer, before he can succeed, must 
show that his right existed not merely at the date 
of sale, before lie went to Court, but also while 
the case was being actively prosecuted before the 
Court and in fact right up to the time when the 
Court passes the decree. Where, therefore, the 
plaintiff ceased to be a co-sharer in the land m 
respect of which he had brought pre-emption suits 
by reason of a parallel litigation, his suits must 
fail. 45 All. 709, Foil. (Addison and Agha 
Haidar, JJ.) Het Ram v. Dal Chand. 14 Lah. 
421=1. R. 1933 Lah. 139 (2)=141 I.C. 535= 
34 P.L.R. 101=A.I.R. 1933 Lah. 481 (2). 

rS. 16 (5) — Collusive sale — Pre-empior^s 

right if prejudiced. 

No doubt a vendee may defeat pre-emptor's right 
by any legitimate means; but where the vendor 
and the vendee collude to disguise a transaction 
in order to deceive the pre-emptor in that the 
vendor first sells his kolha only and a week later 
his whole house to the vendee, the apparent two 
transactions amounting merely to give the vendee 
a superior right of pre-emption as against the 
pre-emptor, the two transactions are to be treat- 
ed as part of one and the same transaction and 
as such subject to pre-emptor’s right of pre- 
emption as though the property was sold by one 
sale-deed, 100 P.R. 1895 (F.B.), Ref. (Bhide 
and Tapp, JJ.) Labh Singh v. Taj Din. 12 
Lah. 578=135 I.C. 36=1. R. 1932 Lah. 20= 
32 P.L.R. 801=A.I.R. 1931 Lah. 436. 

S. 22 — Suit for pre-emption — Dismissal — 

Order for additional Court-fee — Failure to pay — 
Order directing deduction from amount deposit- 
ed — Legality. Sec Court-Fees Act, S. 10. 
152 I.C. 799=A.I.R. 1935 Lah. 75. 

S. 22 (5) (a) — Pre-emptor ivithdrawing 

his deposit after dismissal of his suit — Right to 
prosecute appeal. 

There is no legal objection to a plaintiff with- 
drawing his deposit even without the leave of the 
appellate Court and yet prosecuting his appeal. 
Tt would not be fair that he should be so de- 
barred, for in some provinces several years may 
elapse before an appeal is decided and the un- 
successful pre-emptor therefore loses interest on 
his money for all the years during which the 
money is held in Court. Nor, if he succeeds on 
appeal, has he any legal claim to recover da- 
mages from any of the parties. On the other 
hand, it is open to the appellate Court, if objec- 
tion to the withdrawal is taken by the vendee to 
refuse to continue the hearing of the appeal until 
the pre-emption money has been re-deposited. 
(Fraser, J. C. and Saaduddin, A. J. C.) Mt. Bibi 
Aisha V. Shadi Khan. A.I.R. 1935 Pesh. 
143. 

S . 25, Proviso — Applicability— Market 

value — Mode of determination. 

One of the points to be considered in deter- 
mining the market value is the price actually paid. 
Where the price mentioned in the sale-deed is 
shown to be fully paid and fixed in good faith it 
is unnecessary to decide the market value. But 
where the payment is by redemption of debts as 
opposed to cash the proviso to S. 25 will govern 
the case. (Harrisot9 and Tek Chand, JJ.) Hari 


AND REVENUE. 3022 

PUNJAB REDEMPTION OF MORT- 

GAGES ACT (1913), S. 12. 

Chand v. Attar Singh. I.R. 1931 Lah. 511= 
131 I.C. 751=A.I.R. 1931 Lah. 490. 

— ; S. 27 — Mention of price in sale-deed not 

ivith good faith — Mode of assessing value. 

Where the trial Court finds that the price men- 
tioned in the sale-deed was neither fixed in good 
faith nor paid, the pre-emptor is entitled to pre- 
empt on payment of the market price of the pro- 
perty at the date of the sale. (Bhide and Tapp, 
JJ.) Labh Singh v. Tat Din. 12 Lah. 578= 
32 P.L.R. 801=135 I.C. 36=1. R. 1932 Lah. 
20=A.I.R. 1931 Lah. 436. 

PUNJAB PURE FOOD ACT (VIII OF 
1929), S. 19-^CQmpla int not authorised by Direc- 
tor of Public Health — Conviction — Legality. 

It is necessary that the Inspector should be 
authorized by the Director of Public Health for 
laying complaints under Pure Food Act and a 
conviction on a complaint without .such authori- 
sation cannot stand. (Mir Ahmad, A. J. C.) 
Dhana Ram Ganga Ram v. Municipal Com- 
MiTTEEj D. I. Khan. 154 I.C. 873 (1)=7 

R. Pesh. 83=36 Cr.L.J. 624 (1)=1935 Cr. 
C. 172=A.I.R. 1935 Pesh. 24. 

PUNJAB REDEMPTION OF MORTGAG- 
ES ACT (XI OF 1913), S. Applicability- 
Right to mortgage — Order of Collector — Suit to 
avoid. 

A .suit under S. 12, Redemption of Mortgages 
Act, XI of 1913, instituted by a person aggrieved 
by an order passed by the Collector under Ss. 6 
to 10 or 11 of the Act to establish his right! in 
respect of the mortgage is governed by Art. 14, 
Limitation Act; it makes no difference that the 
suit is one for a mere declaration and no relief 
to set aside the order of the Collector has been 
expressly asked in the plaint. 4 Lah. 346, Overr. 
and 1925 Lah. 385, Appr, (Tck Chand, Jai Lai 
and Monroe, JJ.) Gangu v. Mahanraj Chand. 
15 Lah. 389=149 I.C. 661=6 R.L. 723=36 
P.L.R. 337=A.I.R. 1934 Lah. 384 (F.B.). 

S. 12 — Co-mortgagor redeeming mortgage 

—If a mortgagee. 

It is doubtful whether a co-mortgagor who 
redeems the whole of the mortgaged land can 
under any circumstances be deemed to be a mort- 
gagee of the land so as to attract the operation 
of the Redemption of Mortgages Act, his legal 
position being merely that of a charge-holder, 
(Addison and Din Mohammad, JJ.) Mahomed 
Ali V. Ghulam Nabi. 37 P.L.R. 103=159 I. 
C. 633=A.I.R. 1936 Lah. 290. 

S. 12 — Death of one of the defendants — 

L. Rs. not brought on record — Rights of plaintiffs 
not capable of being declared m their absence — 
Abatement. 

The rule of total abatement is a highly tech- 
nical rule and .should not be applied unless strictly 
necessary. On the death of B who had mort- 
gaged a certain land to the plaintiffs, the land 
descended in three shares, one of which was 
mutated in favour of each branch of defendants. 
There was no partition among the defendants 
and they obtained on an application for redemp- 
tion to the Assistant Collector an ex parte decree 
for possession on payment of Rs. 695, The 
plaintiffs brought a suit for declaration that the 
land could be . redeemed only on payment of 
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PUNJAB REDEMPTION OF MORT- 

GAGES ACT (1913), S. 12. 

Rs. 1,895. One of the defendants died after the 
institution of the above suit and his representa- 
tives were not brought on record within time and 
there was no application for extension of time. 

Held, that as no declaration can be made de- 
fining the rights of the plaintiffs against the 
surviving defendants without reference to the 
share of the deceased defendant, the Court had to 
reluctantly apply the rule of total abatement and 
the suit had abated in toto. 

Held also, that as a result of one of the de- 
fendant’s death the Collector’s order had become 
final in respect of the share which belonged to 
him. iBroadivoy, C. J. and Momroe, J.) Pala 
Mal Narain Das v. Mahomed A'li. I.R. 1933 
Lah. 344=143 I.C. 364=34 P.L.R. 1046= 
A. I.R. 1933 Lah. 129. 

S. 12 — Suit under— Defendants claiming 

derivative title from mortgagor— Proof of their 
title — Right of mortgagee to insist upon. 

In litigation arising out of proceedings under 
Punjab Act, II of 1913— as in a suit for redemp- 
tion— a mortgagee can put the party, who seeks 
to redeem the mortgage, to proof of his title, 
unless of course such person is the original mort- 
gagor whose title the mortgagee cannot deny 
on the principle that a grantee cannot deny the 
grantor’s title. So where the defonciants are not 
the original mortgagors but only claim a deriva- 
tive title from the mortgagor, they must be put 
to proof of their title before being allowed to 
redeem the mortgage. (Tek Chand, J.) Fakir 
Khan v. Ismail Khan. 14 Lah. 218=1. R. 
1933 Lah. 101=141 I.C. 264=34 P.L.R. 
149= A. I.R. 1933 Lah. 179. 

S. 12 — Suit under — Nature and scope of— 

Applicability of O. 34, C. P. Code — Co- 
mortgagees with divisible interest — Death of one 
— Suit does not abate in toto. 

A suit under S. 12 is really one to get rid of 
the order passed by the Collector allowing, or re- 
fusing to allow redemption. It is a suit to es- 
tablish the erroneous nature of the order. It is 
not in form or in substance a suit for redemp- 
tion. The provisions of O. 34, C. P. Code, re- 
lating to the impleading of parties to a suit for 
redemption do not apply to it. Where, therefore, 
the revenue entries show that the five plaintiffs 
are co-mortgagees, each holding a well-defined 
and divisible share, each of them is “aggrieved” 
by the order of the Collector and under S. 12 
possesses an individual right to establish the erro- 
neous nature of the order. So on the death of 
(jne of the plaintiffs and the failure to bring 
on record his legal representatives in time, the 
suit docs not abate in toto but only cpia the share 
of the deceased plaintiff. (Teh Chand, /.) 
I'akir Khan v. Ismail Khan. 14 Lah. 218= 
I.R. 1933 Lah. 101=141 I.C. 264=34 P.L. 
R. 149=A.I.R. 1933 Lah. 179. 

PUNJAB REVENUE SERVICE RULES— 

District offices — Seniority — If governs appoint- 
ment — Selection grade — Rs. 75 — 5 — 125 grade, if. 

The grade of Rs, 75 — 5 — 125, in district offi- 
ces is not selection grade filled without reference 
to the duties of the incumbents, but is a selection 
by appointment definitely appropriated to certain 
posts in ^11 districts except Simla, A govern- 


PUNJAB SIKH GURDWARAS ACT (1925). 

ment servant can only receive the pay of this 
grade by virtue of his filling a definite post, 
and hence seniority has little or no significance. 
(Irving, F. C.) Sri Krishna v. Khalil‘-ur- 
Rahman. 13 Lah.L.T. 55. 

PUNJAB SERVICE FUNDAMENTAL 
RULES— clerk— Appointment— Inter- 
ference by superior officer. 

No one may be appointed to the post of senior 
clerk unless there is good reason to hold that he 
will ultimately be fit for a post in a higher grade. 
Where however the selection is made from per- 
sons not eligible he has a right of appeal. And 
when rules are so violated the superior officer 
has the power to set matters right. (Irving, 
F. C.) Bhanjan Ram v. Emperor. 13 Lah. 
L.T. 5. 

R. 54 — Charge of corruption — Acquittal 

— Right to pay. 

R. 54 (a) IS meant to cover the case of a Go- 
vernment servant who is suspended prior to en- 
quiry and is honourably acquitted and such sus- 
pension should be taken to be a provisional pe- 
nalty based on a prima facie ground for believ- 
ing in the accused person’s guilty. The extent 
to which the penalty of suspension remains un- 
altered must be the subject of appeal. 

Held, that an order granting half pay to a 
person, who was charged of corruption but even- 
tually acquitted, is open to appeal. (Irving, F. 
C.) Asa Singh v. Emperor. 13 Lah.L.T. 7. 
PUNJAB SERVICES PUNISHMENT AND 
APPEAL RULES, R . 3 — Reduction — Reversion 
of officiating member to substantive post — Appeal. 

A Government servant officiating in an ap- 
pointment is on probation in that appointment and 
his reversion to his substantive post does not 
amount to reduction for the purpose of that rule. 
So no appeal lies from an order reverting an 
officiating member of the subordinate services to 
his substantive post. Also no appeal lies from 
an order removing the name of a candidate from 
a list of candidates. (Irving, F. C.) MushtaQ 
Rai V. Emperor. 11 Lah.L.T. 140. 

PUNJAB SETTLEMENT RULES— Ldic/rr 
Chenab Colony — Acquisition of proprietary rights 
— Exclusion of widows. 

The policy of the Government withholding 
proprietary rights from a wddows with a life- 
interest only is still effective in the Lower Che- 
nab colony. (Dobson, F. C.) A mar Singh v. 
Karam Singh. 14 Lah.L.T. 19. 

PUNJAB SIKH GURDWARAS ACT (VIII 
OF 1925) — Applicability to Udasis. 

Udasis are not Sikhs for the purposes of the 
Act and the dera of Bhai Prithi Sahib at Manak 
is not a Sikh Gurdwara within the meaning of 
the Act. (Broadway and Johnstone, JJ.) Ram 
Par.shad V. Shiromani Gurdwara Parbandhak 
Committee, Amritsar. 32 P.L.R. 910=135 I. 
C. 657=1. R. 1932 Lah. 113=12 Lah. 497= 
A. I.R. 1931 Lah. 161. 

< — N otification of Gurdwara — Another insti- 
tution at same place — Original grant of land for 
its up^keep — Ownership of property. 

A Sikh Gurdwara was notified at a place where 
there was another institution founded by the peti- 
tioner’s great grandfather. ‘ It was claimed gn 
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the petitioner's behalf that the room in which the 
Granth Sahib was kept alone formed the Gur- 
dwara and that the rest of the buildings and 
the property belonged to the institution, or were 
the property of. his predecessors-in-office and 
himself. 

Held, that there was nothing in the evidence 
to show that there had at any time been both a 
(nirdwara and another institution within the same 
boundary walls, all the buildings having been 
used together and treated throughout the exist- 
ence of the institution as a single entity, and that 
it was absurd to suggest that the noified Sikh 
Gurdwara consisted of one room where the 
Granth Sahib was kept, and that the remain- 
ing buildings were the private property of the 
line of mahants or belonged to a separate insti- 
tution. 

Held also, that the documents on the record 
showed that the original grant of land was made 
for the upkeep of the institution and the pro- 
duce had been applied for that purpose, and 
therefore the institution was the owner of this 
property and that the odice-holders never be- 
fore claimed it as their property and they admi- 
nistered in their capacity as office holders 
{Addison and Monro^e, JJ.) Prem Das 
Shiromani Gurdwara Prabandhak Commitiff. 
6 R.L. 662=149 I.C. 267=A.I.R. 1934 Lah. 
602. 

Sikhs — Udasis — If Sikhs — Status and 

tenets of — Reading of Granth Sahib by. 

Udasis arc a sect of schismatics district from 
the orthodox Sikhs. They arc a monastic order 
in origin and arc followers of Baba Siri Chand, 
son of the first Guru, and unlike the orthodox 
Sikhs they still worship idols and the smadhs of 
their Gurus as well as certain other objects such 
as the ball of ashes, etc. They arc really Hindus 
and can be called Hindus only in the wider 
sense of the term. They, however, do reverence 
to the Granth Sahib and read it without re- 
nouncing Hinduism; and simply because an udasi 
sadh reads Granth Sahib in an institution in the 
presence of Sikhs or other persons present there, 
it docs not follow that the place is a Sikh Gur- 
dwara. (Monroe and Rangi Lai, JJ.) Hakam 
Singh zk Ishar Das. 156 I.C. 1017=8 R.L. 
60=A.I.R. 1935 Lah. 859. 

1 S. 2 (4) — Offico-holdcr — Muafidar recit- 

ing Granth. 

Muafidars who had abandoned secular pursuits 
and where consistently performing service at the 
institution were found to take out the Granth 
Sahib and recite it. 

Held, that they fell within the definition of 
office-holders as given in S. 2 (4), as they parti- 
cipated in the management of the public worship 
and that the presumption arose in favour of the 
Gurudwara under S. 18 (g) . (Addison and 
Currie, JJ.) Kahan Dass v. Shiromani Gur- 
dwara Parrandhak Committee. 154 I.C. 357 
=7 R.L. 548==A.I.R. 1934 Lah. 68. 

— S. 2 (9) — Sikhs — Udasis. 

Udasis are not Sikhs within the meaning of 
that term as defined in the Sikh Gurdwaras Act. 
1931 Lah. 161, Foil. (Broadzvay and Johnstone, 
JJ.) Shiromani Gurdwara Praba^PHAk Com- 


PUNJAB SIKH GURDWARAS ACT (1925), 

S. 3. 

mittef. Mt. Nand Kaur. 136 I.C. 31=1. R. 
1932 Lah. 207=33 P.L.R. 498=A.I.R. 1931 
Lah. 254. 

—S. 3 — Pozvers of High Court. 

It is not open to the High Court to consider 
whether the Government’s declaration is justified 
by the circumstances. (Broadway, C.J. and 
Monroe, J .) Har Parshad v. Committee of 
Management, Gurdwara Hfran. 6 I. R. 
(Lah.) 195 (1)=146 I.C. 236=34 P.L.R. 
921=A.I.R. 1933 Lah. 334. 

^ — Service of notice on person in pos- 
session — Validity of. 

Service of nciice on the person who is in full 
physical and lawful possession is proper service 
wdthin the meaning of S. 3 even though the real 
owners arc some other persons. (Addison and 
Agha Haidar, JJ.) Gobtnd Singh v. Managing 
Committee of Gurdw^aras. 147 I.C. 54=15 
Lah. 55=36 P.L.R. 438=A.I.R. 1933 Lah. 
828. 

Ss. 3 and 5 (1) — Tribunal deciding that 

certain land did not belong to Gurdivara — Pro- 
perties claimed as such in "consolidated IL^f * — 
Dismissal does not amount to declaration that 
property belonged to Gurdzvara. 

In its judgment the Tribunal decided in the 
clearest possible terms that certain properties do 
not belong to the Gurdwara Guru Sar Sutlani or 
any other Gurdwara to which the Act is appli- 
cable. It was contended however that these pro- 
perties having been claimed by certain Sikhs as 
the property of Gurdwara Guru Sar Sutlani in 
the “consolidated list" which was submitted by 
them to the Local Government under S. 3 of the 
Act and that Mahant's petition of claim in res- 
pect of these properties made under S. 5 having 
been dismissed by the Tribunal, the order of dis- 
missal was tantamount to a declaration that they 
belonged to the Gurdw^ara. 

Held, that the contention was without force 
and must be rejected. (Tek Chand, J.) Sahib 
Singh v. Bhagat Singh. 148 I.C. 335=6 
R.L. 560=A.I.R. 1933 Lah. 798. 

S. 3 (2)—~Consolidated list — Defective 

proceeding — Decision against village proprietary 
body — Procedure . 

The proceedings taken in connection with the 
consolidated list were most misleading and de- 
fective. The village shamilat was included there- 
in and the village proprietary body was in pos- 
session of it. Notice was sent to two persons 
who were alleged to be in possession. They did 
not claim the shamilat and a suit by the Giiru- 
dwara Committee under S. 28 was decreed 
under S . 30 (ii ) . 

Held, that there was nothing to put the villagers 
on their guard that the whole shamilat was being 
claimed and consequently the Court should not 
decide the claim merely because they did not 
make a claim in a petition under S, 5 of the 
Act. 

Held further, that under S. 32 the Court should 
frame an issue in respect of the claim and for- 
ward the record to the tribunal and that the 
Court should dispose of the suit on receipt of 
the decision of the tribunal. (Addison and 
Currie, JJ.) Bishna v. Committed of Gur- 
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dwaka, Sudhal. 15 Lah. 66—151 I.C. 890= One /I made a will and thereby bequeathed half 
7 R.L. 211=36 P.L.R. 426=A.I.R. 1934 the income of his property for setting up a langar 
Lah. 390. (free kitchen). The other half was to be given 

S. 3 (2) — Provisions complied with — Dis- to his son S for maintenance of his family in- 

pasal of case by tribunal. eluding A*s widow. .S' was to realize the rents, 

Where the provisions of S. 3 (2) have been etc., and keep half the income to himself and 
complied with and therefore the claim advanced hand over half to H, A's widowed daughter 
in a suit is one that is capable of being made N*s son, as manager of the langar. H and N 
under S. 5 (1), S. 32 is clearly attracted and the were merely to receive their food from the langar. 
Civil Court should settle the issue referred to in After the death of 5* and H, whoever was fit 


S. 32 and remit that issue for disposal by the 
tribunal. 1927 Lah. 394, Dist. (Broadway, 
Johnstofte and Abdul Qadir, JJ.) Comm in ee 
OF Management for Gurdwara Pania Sahib v. 
Fazal Khan. 12 Lah. 204=r.R. 1931 Lah. 
361=131 I.C. 89=A.I.R. 1931 Lah. 85 
(F.B.). 

— — S. 5 — Grant made to Udasi Sadh for 
founding village in desolate place and eslablish- 
ing langar for feeding SadJis — Land is not grant 
to Gurdwara. 

Where a grant was made to an Udasi Sadh so 
that he might found a village in a desolate place 
and establish a langar for feeding Sadhs, held, 
that the land or muafi was not granted to a 
Gurdwara. (Addison and Currie, JJ.) Shiro- 
MANi Gurdwara Parbandhak Committee v. 
IIarcharan Singh. 154 I.C. 375=7 R.L. 
555=A.I.R. 1934 Lah. 1. 

S. 5 — Gurdzvara property — Mahant shown 

as ozoner of land. 

A land was shown in 1911-12 as being in the 
cultivating possession of one D as a tenant with- 
out occupancy rights, the owner being shown as 
K jD, Mahant of the Gurdwara Bhai Pherii. In 
1921-22 after the death of 79, the tenant-at-will 
or without occupancy rights was shown P R 
who claimed to be the owner of the land. Held, 
that the onus lay very heavily on P R to show 
that he was the owner of the land in question 
and that on the evidence on record land must 
be deemed to be Gurdwara property. (Broad- 
zvay and Monroe, JJ . ) Pala Ram v. Shiromani 
Gurdwara Parbandhak Committee. 6 I.R. 
(Lah.) 82=145 I.C. 227=A.I.R. 1933 Lah. 
142. 

S. 5 — Gurdzvara property — Member of 

fraternity entered as Malik in revenue records. 

The petitioners and their predecessors were des- 
cribed as Maliks of certain lands in the revenue 
records. The evidence showed that they were 
members of a fraternity which served a gurdwara 
and though there existed blood relationship be- 
tween certain members of the fraternity, it was 
not by virtue of blood relationship, but because 
of their religious vocation that they came into 
possession of and held the lands. Besides other 
facts, it was in evidence that the only alienation 
of any part of the lands by the petitioners or 
their predecessors had been by transfer in favour 
of the institution. Held, that the lands were the 
property of the institution and had been held as 
such by the petitioners by virtue of their connec- 
tion with it. (Addison and Monroe, JJ.) Fauja 
Singh v. Sikh Gurdwara Parbandhak Com- 
mittee. 36 P.L.R. 323. 

— S. 5 — Interest — Right to join in manage- 
ment. 


out of A*s family was to be appointed manager 
of the langar. After the death of S, his son K and 
H handed over the property to the Golden Temple 
before the Gurdwaras Act. The property was 
included in consolidated list under S. 3 of the 
Act. Held, that N had no interest in the charity 
within the meaning of S. 5. N was not also 
entitled to any management as after her marriage 
she ceased to be a member of A*s family. (Addi- 
son and Currie, JJ.) Committee of Manage- 
ment OF Gurdwaras, Amritsar v. Mt. Nihal 
Devi. 154 I.C. 418=7 R.L. 572=A.I.R. 
1934 Lah. 65. 

S. 5 — Tratvsfer of control — Application 

by sharers in profits for compemation — Sustain- 
ability. 

Where the Shromani Gurdwara Prabaiidhak 
Committee assumes management in pursuance 
of a resolution of the Sacred Shrines Committee 
there is no unlawful usurpation of the manage- 
ment and persons who have shares in the income 
should apply if at all under S. 5 and not under 
S. 6. (Broadzvay and Johnstone, JJ.) Sadhu 
Singh v. Shiromani Gurdwara Parbandhak 
Committee, Amritsar. I.R. 1931 Lah. 1035 
=134 I.C. 1035=A.I.R. 1932 Lah. 41. 

S. 5 (1) — Claim under — Jurisdiction of 

tribunal. 

Where the provisions of S. 3 (2) have been 
complied with and therefore the claim advanced 
in a suit is one that is capable of being made 
under S. 5 (1), S. 32 is clearly attracted and 
the Civil Court should settle the issue referred to 
in S. 32 and remit the issue for disposal by the 
tribunal. 1927 Lah. 394, Dist. (Broadway, 
Johnsfojtc and Abdul Qadir, JJ.) Committi'.e 
OF Mana(.ement for Gurdwara Pania Sahib v. 
Fazal Khan. 12 Lah. 204=1. R. 1931 Lah. 
361=131 I.C. 89=A.I,R. 1931 Lah. 85 
(F.B.). 

S. 5 (1) — Publication of consolidated list 

— Person coming forzvard under S. 5 (1) — Bur- 
den of proof. 

When a consolidated list is published, a person 
who comes forward under S. 5 (1) must prove 
that he has a right, title or interest in the pro- 
perty included in the list. If no such claim is 
made, the Shiromani Gurdwara Parbandhak Com- 
mittee has right under S. 28 to bring suit for 
possession which must be automatically decreed. 
(Addison and Currie, JJ.) Committee of 
Management of Gurdwaras, Amritsar v. Indar 
Singh. 147 I.C. 1142=6 R.L. 485=35 P.L. 
R. 286=15 Lah. 117=A.I.R. 1933 Lah. 1041. 

S. 5 (1) — Question whether limited 

ozvner can alienate by gift — Jurisdiction of hi- 
bunal. 
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The question whether a person having a limited 
interest in a property was competent to alienate 
it by gift can be decided by the Gurdwara tri- 
bunal. 1927 Lah. 394, held obiter. (Broadzvay, 
Johnstone and Abdul Qadir, JJ.) Committee op 
Management for Gurdwara Pania Sahib v. 
Fazml Khan. 12 Lah. 204=1. R. 1931 Lah. 
361=131 I.C. 89=A.I.R. 1931 Lah. 85 
(F.B.). 

S. 5 (3) — Notification under — Effect. 

A notification under S. 5 (3) itself is conclu- 
sive proof of the fact that no claim under S. 5 
(1) is made and a suit under S. 28 brought by 
the Committee of Gurudwaras for possession of 
the property .should be decreed. (Adillson and 
Currie, JJ.) Kahan Das v. Managing Com- 
mittee OF the Gurdwara of Bach a Nau. 
149 I.C. 955=6 R.L. 764=A.I.R. 1934 Lah. 
54. 

Ss. 5 (3) and 28 — Publication of notifica- 
tion under S. 5 (3) . 

The publication of notification under S. 5 (3) 
is conclusive proof of the fact that no claim was 
made. (Addison and A g ha Haidar, JJ.) Gobind 
Singh v. Managing Committee of Gurdwaras. 

15 Lah. 55=147 I.C. 54=36 P.L.R. 438=A. 
I.R. 1933 Lah. 828. 

S. 6 — Applicability — Claim for share in 

offerings — Right as officer-holder if involved. 

Section 6 deals entirely with compensation which 
is payable for the unlawful removal of an office- 
holder. A person who is not an office-holder 
within the meaning of the Act who is not forcibly 
or unlawfully removed from any office which he 
may have held, cannot apply under S. 6 to receive 
a share of the offerings at the shrines to which 
he may be entitled. All claims for participation 
in such income should be made, if it all, under 
S. 5 of the Act. Where it is in evidence that 
on the Hola festival most, if not all, of the 
members of the Sodhi family made a point of 
being present but it is also clear that their pre- 
sence was in order to see that they got the proper 
share of the offerings that were made on those 
occasions and had nothing whatever to do with the 
worship or performance of any of the rituals or 
ceremonies that might have been carried on in 
those institutions, the Sodhis as a family cannot 
be regarded as office-holders within the meaning of 
S. 6. (Broadway and Johnstone, JJ.) Sodhi 
Sadhu v. Shiromani Gurdwara Prabandhak 
Committee. I.R. 1931 Lah. 1035=134 I.C. 
1035=A.I.R. 1932 Lah. 41. 

— — S. 6 — Compensation to — Mahant — Mea- 

sure. 

Where the ex-Mahant of a Gurdwara bore an 
excellent character and during his period of 
Mahantship built with commendable zeal and ini- 
tiative a number of pakka rooms and other apart- 
ments and brought the institution to a position 
of prosperity and importance and the total income 
of the Gurdwara was about Rs. 4,000 a year. 

Held, that the Tribunal was justified in fixing 
Rs. 2.400 a year as compensatory allowance to the 
ex-Mahant foTr the loss of all rights or privileges 
enjoyed by him while a Mahant. He however 
would not be entitled to any monthly allowance 
for renting a housd for his residence or to a 
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lump sum for purchasing one. (Broadway and 
Agha Haidar, JJ.) Nar.\in Singh v. Shiromani 
Gurdwara Prabandhak Committee. I.R. 1932 
Lah. 707=140 I.C. 395=34 P.L.R. 580=A. 
I.R. 1932 Lah. 599. 

S. 6 — Office-holders — Meaning. 

Persons who claim to be owners of institutions 
but who have not acted as pujaris or granthis 
are not ‘office-holders’ and therefore cannot apply. 
(Broadway and Johnstone, JJ.) Sadhu Singh 
V. Shiromani Gurdwara Prabandhak Commit- 
tee, Amriisar. I.R. 1931 Lah. 1035=134 I. 
C. 1035=A.I.R. 1932 Lah. 41. 

Ss. 7 and ^—''Dharmashala'* — Meaning 

of. ft 

The word “dharmashala” is and can be used 
for a very common type of institution in which 
there is an alms-house as well as a place of pub- 
lic worship by Sikhs. But it can be only an alms- 
house without being a place of public worship. 
Even if “Granth” was being read since 1880, it 
does not mean that the institution was originally 
intended to be a place of public worship by 
Sikhs. The inference that it was a place of 
public worship might be easier to draw, if the 
institution set up is in a Sikh village abadi. (Addi- 
son afid Monroe, JJ.) Puran Singh v. Mela 
Singh. 150 I.C. 259=6 R.L. 849=A.I.R. 
1934 Lah. 277. 

Ss. 7 and 16 (2) (iii) — Gurdwara — Exist- 
ence of Smadhs in institution is ivorshipped by 
Udasi Sadhs. 

In an institution, there were old Smadhs and 
none except Udasi Sadhs and persons in sympathy 
with them used to worship there. Further 
Granth Sahib was not read. 

Held, that the institution was not a Sikh 
Gurudwara. (Addison and Currie, JJ.) Na- 
(.iNDAR Singh v. Pal Das. 154 I.C. 371=7 R. 
L. 563=A.I.R. 1934 Lah. 60. 

S. 7 — Holding of dewans and reading of 

Guru Granth Sahib in Gurdzvara — Such Gurdwara 
is established for use of .Sikhs even though there 
is no property attached to Gurdwara. 

In a Gurdwara, it was found that dewans were 
held and that the Guru Granth Sahib was read 
from time to time. 

Held, that the Gurdwara was one established 
for use by Sikhs for the purpose of public wor- 
ship, even though there was no property attached 
to the Gurdwara. (Addison and Currie, JJ.) 
Ram Singh v. Chatar Singh. 147 I.C. 626 
(1)=6R.L. 411 (1)=A.I.R. 1933 Lah. 1040. 

S. 7 — Merely because resident Udasi reads 

Granth Sahib, institution does not become Sikh 
Gurdwara. 

It does not follow that an institution is a Sikh 
Gurdwara merely because the Udasi Sadh, resi- 
dent there, reads the Granth Sahib in the pre- 
sence of Sikhs or other persons present. (Addi- 
son and Currie, JJ.) Arjan Singh v. Indar 
Das. 15 Lah. 247=151 I.C. 1005=7 R.L. 
237=A.I.R. 1934 Lah. 13. 

Ss . 7, 12 ( 10) and 25 ia.)~Petition under 

— Possession of institution declared to be Sikh 
Gurudwara — If can be obtained. 

Possession of an institution declared to be a 
Sikh Gurudwara can only be obtained by a suit 
brought under ‘S, 25 (a), Sikh Gurdwaras Act, 



3031 


THE QUINQUENNIAL DIGEST, 1931—1935 3032 


PUNJAB SIKH GURDWARAS ACT (1925), 

S. 7. 

and no hereditary ofTicc holder can be deprived of 
his right to occupy the Gurudwara in his official 
capacity except in accordance with the provisions 
of part 3, Sikh Giirudwaras Act (See Ch, 11). 
Hence the Court cannot give possession on a 
petition filed under Ss. 7 and 12 (10). Cold- 
stream, J.) Ram Kishen v. Budh Singh. A. 
I.R. 1935 Lah. 121. 

Ss. 7 and 15 — Ri^ht to aphly for revietv 

^Person not party to prior proceedings and 
zvhose righii is barred by time. 

Where the tribunal passes an order, it cannot 
review it on the application of a person who was 
not party to the proceedings in which such order 
was passed and whose right to ^object has been 
barred by limitation under S. 8; and the case 
having ended, the provisions of S. 15 cannot be 
utilised. (Addison and Currie, JJ.) Lal Singh 

Mangal Singh. 147 I.C. 714=6 R.L. 431 
(1)=A.I.R. 1933 Lah. 1038 (1). 

S. 7 — Sikh Gurdwara — Institution not 

founded for public zvorship — Declaration suit — 
Maintainability. 

Where it is not proved that an institution was 
established by Sikhs for the purpose of public 
worship it cannot be declared a Sikh Gurudwara 
on a petition under S. 7. (Broadzvay and John- 
stone, JJ.) Shikomani Gurudwara Praban- 
DUAK ('OMMllTEE V. Mt. NaND KauR. 136 I.C. 
31=1. R. 1932 Lah. 207=33 P.L.R. 498= 
A. I.R. 1931 Lah. 254. 

Ss. 7 and 16 (2) (iii) — Sikh Gurdzvara 

— Essentials — Grant to holy IJdasi Sad It for sup- 
plying his persowl needs or of other ascetics is 
not Sikh Gurdwara. 

Tn order that a Gurdwara may be a Sikh 
(hirdwara, it must be proved that the Gur- 
dwara was established for use by Sikhs for 
the purpose of piddic worship and was used for 
such worship by Sikhs. A grant to a holy Udasi 
Sadh for the purpose of supplying his personal 
needs and those of other ascetics and needy tra- 
vellers docs not make the institution a Sikh 
Gurdwara. (Addison and Currie, JJ.) Arjan 
S iNOH V. Indar Das. 15 Lah. 247=151 I.C. 
1005=7 R.L. 237=A.I.R. 1934 Lah. 13. 

Ss. 7 and 16 (2) (iii) — Use of word 

"BhaU for Rupa and '*Dhar masala" for building — 
Injerencc. 

The mere fact that the Rupa in whose memory 
Ihc institution is founded is designated “Bhai” 
or that the building is described as “Dharma- 
sala” in revenue papers docs not establish that 
the institution is a Sikh Gurudwara. (Addison 
and Currie, JJ.) Nagindar Singh v. Pal Das. 
154 I.C. 371=7 R.L. 563=A.I.R. 1934 

Lah. 60. 

Ss. 7 (3), 10 and 31 (2) — Suit for pos- 
session — Notification under S. 7 (3) — Procedure. 

Where during the pendency of a suit for pos- 
S( ssion of property claimed as a Dcra of Udasis 
a iHitification is published under S. 7 (3), it 
is necessary for the plaintiff to present a petition 
under S. 10 of that Act if he wants to claim pos- 
session thereof. The proceedings in the suit 
should be stayed in view of the provisions of S. 
31 (2). (Bhide, J.) Harnam Das v . Mangal 
Singh. 6 I.R. (Lah.) 124=145 I.C. 701 
(1)=34P,L.R. 857=A.I.R. 3933 Lah. 269. 


PUNJAB SIKH GURDWARAS ACT (1925), 
S. 8. 

S. 8 — Decision under— Appeal Pending- 

Petition under S. 10, if to he stayed. 

The Sikh Giirudwaras Act does not contem- 
plate that a petition under S. 10 of the Act 
pending before the tribunal should be stayed while 
an appeal is being heard against the decision under 
S. 8 of the Act. (Hilton, J.) Jaimal Singh v . 
pREM Singh. 7 R.L. 5=150 I.C. 671 (1)— 
A. I.R. 1934 Lah. 832. 

S. 8 — Gurudzvara—Dharmasala establish- 
ed by Sikhs for public zvorship. 

Where the dharmasala is established for use by 
Sikhs for the purpose of public worship and is 
used for such wor.ship by Sikhs and the land 
attached to it has been given by the ancestors of 
the present villagers, it is a Sikh Gurudwara. 
(Addison and Mqnroe, JJ ) Prem Das v. Labh 
Singh. 149 I.C. 1087=6 R.L. 798=A.I.R. 
1934 Lah. 130. 

S. 8 — Hereditary officeholder — Pormer 

Office-bearers Udasis — Sikh, not chela of deceaSi- 
ed o ffice-bearer. 

Where the former office-holders were Udasis 
and petitioner is a Sikh and was never the chela 
of the deceased ofiicc-holder, he cannot be an 
hereditary office-holder. (Addison and Monroe, 
JJ.) Prem Das v. Labii Singh. 149 I.C. 1087 
=6 R.L. 798=A.I.R. 1934 Lah. 130. 

S. 8 — Mahant ivho is hereditary office- 
holder has locus standi to come in under S. 8. 

A Mahant and his predecessors were admitted 
to be office-holders in the Gurdwara. The Ma- 
hant deposited that he was the owner of the build- 
ing. It was contended on the basis of the above 
statement that he had no locus standi to come in 
under S. 8. 

Held, that the assertion that he was the owner 
should not be read alone, that the Mahan t^s mis- 
taken idea about his being the owner did not affect 
the (lucstion of his locus standi to come in under 
S. 8 and that he had such right. (Addison and 
Currie, JJ.) Arjan Stngh v. Indar Das. 15 
Lah. 247=151 I.C. 1005=7 R.L. 237=A. 
I.R. 1934 Lah. 13. 

S. 8 — Office-holders zvho arc not heredi- 
tary — Locus standi to uiainfain petition. 

Where the appointment of office-holders has 
been made by the Panchayat and there is no rule 
of succession for the institution, the alleged office- 
holder has no locus standi to maintain his peti- 
tion. (Addison and Monroe, JJ.) Jowand 
SiN(.H V. Surat Singh. 154 I.C. 356=7 R.L. 
545n.A.I.R. 1934 Lah. 344. 

S. 8 — Petition under — E.vistencc of Gur- 

dzvara cannot be disputed. 

It is not open to a petitioner or petitioners under 
S. 8 of tljc Sikh Gurdwaras Act to dispute the 
existence of a Gurdwara which may be inter- 
preted as a place of worship. It can only be 
claimed that it is not a Sikh Gurdwara, i.e., Sikh 
place of worship. It is only under S. 10 that 
a petitioner can claim a right, title or interest 
in property notified under S. 7 (3) by the Local 
Government. (Addison and Agha Haidar, JJ.) 
SuNDAR Singh v. Narain Das. 35 P.L.R. 619 
=155 I.C. 396=7 R.L. 706=A.I.R. 1934 

Lah. 920. 

S . 8 — Petition under^What must be 

proved, • 
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A person has to establish that he is a heredi- 
tary office-holder before he can put in a petition 
under S. 8. If be is not a hereditary office-holder 
his petition is not comiietent nor his appeal against 
the decision of the tribunal. {Addison and 
Manroe, JJ.) Tehl Singh v. Harnam Sini.h. 

6 R.L. 626=148 I.C. 1007=A.I.R. 1934 
Lah. 98. 

S. Gurudzvara** — Meaning of — 

Proof requisite — Grant to holy udasi sadh or inh 
stitution maintained by him for meeting his own 
personal needs and also that of ascetics and needy 
travellers — Dharniasala Dharmo Chak, Amritsar 
— If Gurudwara, 

Merely because an udasi sadh reads Granth 
Sahib in the presence of the Sikhs or other per- 
sons present, it docs not follow that the insti- 
tution in question is a Sikh Gunidwara. An 
institution can be held to be a Sikh Gunidwara 
only if it is proved that it was established for 
use by Sikhs for the purpose of public worship 
and was in fact used for such worship by Sikhs. 
A grant to a holy udasi sadh or to an institution 
maintained by him for the purpose of supply- 
ing his personal needs and of those of other 
ascetics and needy travellers does not make the 
institution a Sikh Gunidwara. Dharmasala 
Dharmo Chak in the Amritsar District is not 
a Sikh Gunidwara, {Monroe and Rangi Lai, 
JJ,) Hakam Singh v. I^jHAr Das. 156 I.C. 
1017=8 R.L. 60=A.I,R. 1935 Lah. 859. 

— Ss. 8 and 9 — Petition not prosecuted or 
held incompetent — Notification by Local Governh 
ment. 

It would appear that, where a petition under 
S. 8 of the! Sikh (nirdwaras Act is dismissed by 
reason of its being incompetent, it must be taken 
not to have been presented in accordance with 
the provisions of that section and that the Local 
(Government could notify the institution under 
S. 9 as Sikh Cnirdwara. But where it is with- 
drawn or not prosecuted, there is room for some 
difference of opinion. {Addison and Agha Hai- 
dar, JJ.) SuNDAR Singh v. Nakain Das. 154 
I.C. 475=7 R.L. 576=35 P.L.R. 619=A. 
I.R. 1934 Lah. 920. 

S. 10 — Petition tmder—Duty of tribunal. 

The tribunal can proceed to deal with the peti- 
tions under S. 10 only on the assumption that 
the institution is a Sikh Gurdwara even though 
it has not been notified as such before the tribu- 
nal delivered its judgment. {Monroe and Rangi 
Lai, JJ.) Hazara Singh Chet Ram. 160 I. 
C. 533=8 R.L. 550=A.I.R. 1935 Lah. 813. 

S. 10 — Petitions under — Grant of decla- 
ration disallowing objectoPs claim — Legality. 

Petition under' S. 10 can either be wholly 
accepted, partially accepted or wholly dismissed. 
There is no provision in the Sikh Gurudwaras 
Act, for the grant of a declaration disallowing 
the claim of the objectors. {Monroe and Rangi 
Lai, JJ.) Hazara Singh v. Chet Ram. 160 
I.C. 533=8 R.L. 550=A.I.R. 1935 Lah. 
813, 

S. 10 — Petition under, pending appeal 

against declaration as gurdwara— Absence of 
notification — Tribunal, if can dispose of petition. 
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The (Sikh) Tribunal held the institution of 
the Gunidwara Nawin Badshahi as Sikh Guru- 
dwara. The office-holder of that Gurudwara 
claimed the endowed property as personal and 
petitioned to the tribunal under S. 10. When 
petition was heard by the tribunal, an appeal 
against its decree (declaration as Gurudwara) 
was pending in the High Court and the Guru- 
dwara had therefore not been notified as a Sikh 
Gurudwara. 

Held, that the fact that the necessary notifica- 
tion was not issued w^as immaterial since the 
High Court confirmed the decree and therefore 
tribunal could dispose of the petition. 

Held, also tlKit the entry of the property in 
the Wajib-ul-arz and in the settlement record 
as muafi, the repeated admissions by the holders 
of it that the income of the land was spent on 
the Gurudwara and the fact that the original 
dedication of the land was for the Gurudwara 
proved that the property was endowed property 
belonging to (Gurudwara and not personal pro- 
perty of the office-bearers. {Monroe and Rangi 
ImI, JJ.) Hazara Singh 7/. (Gtjrdit Singh. 
160 I.C. 533=8 R.L. 550=A.I.R. 1935 Lah. 
807. 

S. 10 — Petition under — Stay of — Pend- 
ency of appeal against decision under S. 8 — If a 
ground. See Sikh Guridwaras Act, S. 8. 

150 I.C. 671 (1). 

S. 12 — Decree passed by Gurudwaras Tri- 
bunal — Application to Civil Court for execution 
— Sustainability . 

Where the Sikh Gurudwaras Tribunal passed 
a decree and a person in the position of an as- 
signee of such decree aiiplied to the Civil Court 
under O. 21, R. 16, C. P. Code, for execution 
of the decree, held, that the application should 
be first made to the (Gurudwaras Tribunal and 
not to the Court. The fact that the Tribunal 
cannot itself execute the decree and will have 
to send it to another is not material. {Bhidc, 
J ,) Intzamia Committee CGurudwara Rori 

Sahiu V. Saran Das. I.R. 1931 Lah. 535= 

132 I.C. 183=A.I.R. 1931 Lah. 499. 

S. 12-^Effect. 

Ill order that a tribunal should be properly 
constituted the president and members must be 
duly appointed as required by S. 12. Such a 
tribunal can function so long as two of its mem- 
bers arc in session. The section provides for 
cases of difference of opinion. The final sen- 
tence of sub-cl. (2) lays down that the opinion 
arrived at under the circumstances shall be 
deemed to be the opinion of the Tribunal. 
{Broadway, Tek Chand and Johnstone, JJ.) 
Hira Das v. Shiromani Gurudwara Parban- 
dhak Committee. 12 Lah. 467=1. R. 1931 
Lah. 497=131 I.C. 737=32 P.L.R. 589= 
A. I.R. 1931 Lah. 385 (F.B.). 

S. 12 (9) and (11) and S. 15 — Death of 

petitioner — Bringing of legal representatives on 
record — Procedure. 

A petition under S. 8 of the Sikh Gurudwaras 
Act can, on the death of the petitioner, be con- 
tinued by his legal representative. It is clear 
from S. 12 (9) and (11) of the Act, that the 
tribunal is bound to follow in this respect the 
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provisions of the C. P. Code, S. 15 cannot be 
invoked for the purpose of substituting the legal 
representative for the original petitioner as there 
is nothing in that section which can be read as 
permitting the tribunal arbitrarily to add or sub- 
stitute one petitioner for another. (Addison 
and Agha Haidar, JJ.) Sunimr Singh v, 
Narain Das. 155 I.C. 396=7 R.L. 706= 
35 P.L.R. 619=A.I.R. 1934 Lah. 920. 
SiS. 12 (10) and 25 — Decree for compen- 
sation obtained from Tribunal — Mode of execu- 
tion . 

Where a decree by the Tribunal orders money 
by way of compensation to be paii* to the Mahant, 
the Mahant should apply to the Collector under 
S. 25 and should not ask the District Court to 
execute the decree under S. 12 (10), as the Dis- 
trict Judge has no jurisdiction to proceed with 
the execution. (Addison, J.) Gtjrdwara Teja 
Kalan V, Dhian Das. 14 Lah. 672=1. R. 
1933 Lah. 424 (2)=144 I.C. 192=34 P.L.R. 
633=A.I.R. 1933 Lah. 630. 

S. 13 — Two members — Absence of third 

member — Case zvhether can be decided. 

Under S. 13 it is legal for two of its members 
in the absence of the third finally to decide the 
case before them. (Broadway, Tek Chand and 
Johnstone, JJ.) Hira Das v. Shiromani Gur- 
DWARA Parbandhak CoMMiTiEE. 12 Lah. 467 
I.R. 1931 Lah. 497=131 I.C. 737=32 P.L. 

R. 589=A.I.R. 1931 Lah. 385 (F.B.). 

— — S. 14 (1) — Disposal of petition under 

S. 10 — Powers of tribunal. 

When a petition under S. 10 is forwarded to 
the tribunal its sole duty is to dispose of the 
petition in accordance with the provisions of the 
Act. The inclusion of property in a list pre- 
pared under S. 7 (2) implies a claim that that 
property is the property of the Gurdwara men- 
tioned in the petition to which the list accom- 
panies, but neither this petition nor the implied 
claim is before the tribunal for adjudication, the 
only claim before it is the claim of the peti- 
tioner who under S. 10 claims that certain pro- 
perty belongs to him : and, the only way in which 
the tribunal can dispose of the petition is by 
decreeing the claim in whole or in part or by 
dismissing the petition, leaving the effect of the 
order to be determined afterwards, according to 
law, either the general law or the specific pro- 
visions of the Act, and the tribunal cannot on 
dismissal of such petition declare that the pro- 
perty belongs to the Gurdwara. (Monroe and 
Currie, JJ.) Shiromani Gurdwara Parban*- 
DHAK (Committee, Amritsar v. Jagat Ram. 16 
Lah. 968=156 I.C. 1042=8 R.L. 71=38 P. 
L.R. 44=A.I.R. 1935 Lah. 279 (2). 

S. 14 (2) — Petitioners under S. 8 — Locus 

Ftandi when can be challenged. 

A petition under S. 8 of the Sikh Gurdwaras 
Act is only competent, if made by (1) any here- 
ditary office-holder or (2) twenty or more wor- 
shippers of the Gurdwara, under S. 14 (2) the 
forwarding of the petition to the Tribunal for 
disposal is conclusive proof that the petition was 
received by the Government in time and in the 
case of a petition forwarded by worshippers of 
g Gurdwara under S. 8 that the provisions of 
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that section with respect to such worshippers 
were duly complied with. Nothing is however 
said about a petition forwarded by a hereditary 
office-holder except that it must be held to have 
been presented in time. It follows, therefore, 
that the status of petitioners who claim to be 
worshippers cannot be contested whereas the 
locus standi of a petitioner who claims as an 
hereditary office-holder can be challenged and 
would have to be decided before the trial can 
proceed. This position is not affected by S. 16 
(1) of the Act, which can only apply to a peti- 
tion properly before the Tribunal. (Addison and 
Agha Haidar, JJ.) Sunder Singh v. Narain 
Das. 35 P.L.R. 619=154 I.C. 396=7 R.L. 
706=A.I.R. 1934 Lah. 920. 

S. 15 — Object of— Addition and substitu- 
tion of parties — Powers of Tribunal. 

There are no respondents in a petition presented 
under S. 8 of the Sikh Gurdwaras Act and for 
this reason, S. 15 has been enacted empowering 
the Tribunal by advertisement or otherwise, to 
enquire if any person desires to be made a party 
and to join any person whom it considers should 
be made a party. The intention of S. 15 is to 
allow the Tribunal to consolidate rival or con- 
flicting claims, if convenient, and to furnish a 
means of getting respondents or objectors^ to 
contest petition and thus to permit of petitions 
being tried as suits because the petitions them- 
selves name no objectors. There is nothing in 
this section which can be read as permitting the 
Tribunal arbitrarily to add or substitute one 
petitioner for another, while such a course is 
clearly against the scheme of the Act. (Addi- 
son and Agha Haidctr, JJ.) Sunder Singh v. 
Narain Das. 155 I.C. 396=7 R.L. 706=35 
P.L.R. 619=A.I.R. 1934 Lah. 920. 

S. 16 — Duty of Court. 

Courts are allowed no discretion in the appli- 
cation of S. 16 of the Act; their sole duty is to 
apply the criteria there laid down and state the 
result. The legislature has determined what 
test is to be applied in the decision of these cases. 
Court can apply that test and no other. (Mor»- 
roe and Rangi Lai, JJ.) Lal Singh v. Sital 
Das. a. I.R. 1935 Lah. 521. 

S. 16 — Evidence. 

Where the foundation of an institution is for 
Sikh worship and all the office-holders during 
the whole period of the existence of the institu- 
tion have been Sikhs, the Gurdwara is established 
for the worship of .Sikhs. (Addison and Mon- 
roe, JJ.) Jowand Singh v. Surat Singh. 154 
I. C. 356=7 R.L. 545=A.I.R. 1934 Lah. 
344. 

S. 16 — Institution built for reading of 

Grant h Sahib — Granth Sahib publicly worshipped 
and Sradh of Guru Nanak celebrated — Office'- 
holders engaged in worship smadhs. 

An institution was built as a Gurudwara for 
the reading of the Granth Sahib and feeding 
way-farers and Sadhs. The original grant of 
land to it was made by the villagers. From the 
very beginning it had been considered a village 
Gurudwara where the villagers publicly wor- 
shipped the Granth Sahib and where the Shradh 
of Guru Nanak was celebrated. Held, that 
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merely because Udasis had been office-holders or 
that they worshipped the smadhs existing near 
the institution, the institution did not become an 
Udasi institution nor did it cease to be a Sikh 
Gurudwara. (Addison and Monroe, JJ,) Ram 
Kish AN v. Bur Singh. 15 Lah. 270=151 I.C. 
738=7 R. L. 185-=36 P.L.R. 442=A.I.R. ! 
1934 Lah. 39. 

S. IS-^Meaning of. 

Where an institution is founded by inhabitants 
of a Sikh village for their own benefit for reli- 
gious and charitable purposes, the religion being 
the worship of the Granth Sahib as a Sikh Gtir- 
dwara, the fact that the incumbents had always 
been Udasis is immaterial, as in a large percentage 
of cases Udasis are found to be incumbents of 
Sikh Gurdwaras. (Addison and Monroe, //.) 
PuRAN Das Chela v. Kartar Singh. 151 I.C. 
32=7 R.L. 104=36 P.L.R. 280=A.I.R. 
1934 Lah. 398. 

— — S. 16 — Proof of gurdwara — Revenue re- 
cords, . ( . 

Where the question to be decided was as to 
whether there was a gurdwara in a particular 
village and the revenue records showed that a 
gurdwara existed from earliest times, that the 
gurdwara was a place of worship for the Sikhs 
and that there was a langar and muafi attached 
to it and the oral evidence against this was dis- 
crepant and contradictory, held, the revenue 
records should be relied on as against the oral 
evidence.^ (Dalip Singh and Agha Haidar, ././.) 
Kartar Singh v, Gurdwara pRAR^NDHAK Com?- 
MriTEE. 6 I R. (Lah.) 134=145 I.C. 727= 
A.I.R. 1933 Lah. 475. 

1 — S. 16 — Reports of Tahsildar and Evira 

Assistant Commissioner — Relevancy . 

In a dispute as to whether certain institution 
is a Sikh Gurudwara or not, reports of Tahsildar 
and Extra Assistant Commissioners prepared in 
inquiry into muafi of the land at a time when 
there was no such dispute or relevant and en- 
titled to considerable weight. (Addison and 
Monroe, //.) Ram Kishan v. Bur Singh. 15 
Lah. 270=151 I.C. 738=7 R.L. 185=36 P. 
L.R. 442=A.I.R. 1934 Lah. 39. 

^ — S. It^Sikh Gurdwara — Proof — Granth 
Sahib ivorshipped on occasions. 

Where^ there is no evidence of daily worship 
of the Granth Sahib in an institution, the mere 
fact that the person in charge opened the Granth 
Sahib on the occasion of the Bishakhi fair for 
the worship of the pilgrims and incidentally col- 
lected some money is not sufficient to make the 
institution a Sikh Gurdwara. (Monroe and 
Rangi Lai, JJ.) Harnam Das v. Khazan 
Singh. 157 I.C. 844=8 R.L. 143=37 P.L. 
R. 348. 

— S. 16 — Use of word ‘*danidama** in title 
place of institution — Evidentiary value of. 

The word “Damdama” is not used exclusively 
by the Sikhs. Hence the mere use of this word 
in the title place of an institution is not strong 
evidence that the institution is a Sikh institution. 
(Monroe and Rangi Lai, JJ.) Lal Singh v. 
SiTAL Das. A.I.R. 1935 Lah. 521. 

S. 16 (Ji)~Gurudwara — Old institution 
founded in lSS(y^Grsint of lands for upkeep by 


PUNJAB SIKH GURDWARAS ACT (1925), 
S. 16. 

Sikhs — Absence of evidence of nature of wor- 
ship — Udasi nmhant — If udasi dera. 

The Mahan ts of an old institution founded in 
1850 had always been udasis, and Sikh worship 
had been practised there, but there was no evi- 
dence of what happened before 1904. Lands 
were granted by the Sikh villagers for its up- 
keep, but there was no evidence as to the nature 
of worship originally practised for the purposes 
of the foundation. Held, that there was nothing 
to show that it was not at its origin an udasi dera, 
(Addison and Monroe, JJ.) Santokh Singh 
V. Devi Das. 7 R.L. 33=150 I.C. 925 (1) 
=A.I.R. 1934 Lah. 969. 

— I S. 16 (?,) — Dharmasala — Essentials for 

being described as Gurdwara — Dharmasala of 
Lal Mai Saraf. 

A dharmasala means primarily a place of rest 
and has subsidiary meanings which connote both 
a Hindu place of worship and a Sikh place of 
worship. In order to establish that an institu- 
tion is a Sikh Dharmasala it should be proved 
that it was established for use by Sikh for the 
purpose of public worship and that it had been 
so used by Sikhs. Held, on the evidence that 
the dharmasala of Lal Mai Saraf was not a Sikh 
Gurdwara within the meaning of the Sikh Gur- 
dwaras Act. (Broadway and Johnstone, JJ,) 
Gobinda Mal V. Labh Singh. 32 P.L.R. 395 
=13 Lah. 6=142 I.C. 600=1. R. 1933 Lah. 
220=A.I.R. 1932 Lah. 268. 

; — S. 16 (2) — Petition under S. 8 — Character 

of institution — Burden of proof. 

Where in a petition under S. 8 the petitioner 
asserts that he is the mahant of a Dharmasala and 
claims that the Dharmasala is not a Sikh Guru- 
dwara even if it appears from its foundation that 
the mahants have been udasis and there are sama- 
dhis of the petitioner's ancestors at the Dharama- 
sala the onus is on the objectors to establish the 
character of the institution. When it is proved 
by documentary evidence that the Dharmasala 
has been a place of public worship since 1853 and 
that such worship has been connected with the 
Granth Sahib and it also appears that the village 
is a Sikh village and the evidence of the objectors 
goes to show that the existence of a samadh dates 
only from recent times, more than probably after 
the Sikh Gurudwara controversy had become 
acute and the importance of the samadh had been 
realised by the udasi mahants it should be held 
that the institution falls under S. 16 (2) (m) . 
{Addison and Monroe, JJ.) Sohan Das v. Bela 
Singh. 6 R.L. 414 (2) =147 I.C. 632=A.l. 
R. 1934 Lah. 180. 

S. 16 (2) — Smadh of Guria as object of 

vuorship—Adi Grantha also kept— Character of 
institution. 

Where the principal object of worship in the 
institution is the Samadh of Guria, the mere fact 
that Adi Grantha is also kept in the institution 
and on occasions opened with due ceremony and 
passages from it read, cannot be held as proof of 
purely Sikh nature of worship, carried on at the 
Gurudwara or Dera. (Broadway and Johnstone, 
JJ.) Shiromani Gurudwara Prabandhak Com- 
mittee V. Mahant Gulab Das. .136 I.C 257 
=I.R. 1932 Lah. 209=33 P.L.R. 336=A.I. 
R. 1931 Lah. 296^ 
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S. 16 (2) (l)^Applicability—Tank exist- 
ing between two buildings erected to memory of 
first and second Gurus, 

Where tank forms a very important adjunct to 
the two buildings erected to the memory of Ihc 
first and the second Gurus, the institution (Guru- 
dwara) must be regarded as consisting of the 
two buildings together with the tank which ex- 
ists between them and therefore the tank falls 
■within the purview of sub-S. 2 (1), S. 16. 
(^Broadway and Goldstrea7n, //. ) Gurmukh 
Singh v. Shiromani Guruwara Prabandhak 
CoMMiTTEK. 142 I.C. 698=1. R. 1933 Lah. 
244=33 P.L.R. 806= A. I. R. 1932 Lah. 451. 

S . 16 (2) (iii) — Any ^ikh entitled to 

worship in institution and anybody allowed to 
have recitation of Granth Sahib — Inslitution is 
Sikh Gurdzvara. 

Where in an institution it was found that any 
Sikh could worship and he could not be stopped 
from doing so and that if any one wanted to 
distribute Karah parshad and have recitation of 
Guru Granth Sahib, he could do so. 

Held, that the inslitution was a Sikh Gurdwara. 
(Addison and Agha Haidar, JJ.) Katha Singh 
V. Jaswant Singh. 6 R.L. 505—148 I.C. 162 
—35 P.L.R. 346=A.I.R. 1934 Lah. 28. 

S. 16 (2) (iii) — Dharmasala founded by 

zillagcrs and used for zvorship of Granth Sahib 
— Held institution zvas Sikh Gurdwara. 

The institution in dispute was a dharmasala 
founded by the villagers and used for the worship 
of the Granth Sahib; way-farers were also enter- 
tained there, as it was situated on an important 
road. There was no evidence to show that it 
was an Udasi Monastery. 

Held, that it was a Sikh Gurdwara within the 
meaning of S. 16 (2) (iti) of the Act. (Addison 
and Currie, JJ.) Uttam Das v. Balwant Singh. 
6 R.L. 511=148 I.C. 185=35 P.L.R. 343= 
A.I.R. 1934 Lah. 25. 

— — S. 16 (2) (iii ) — Dharmasala erected in 
Sikh village — Granth Sahib read — Mahanta Udasi 

The village where the Dharmasala in question 
was situated was a Sikh village, and the Dhar- 
masala was the only place of worship in the 
village. The Granth Sahib was read there, but 
the Mahant was an Udasi. 

Held, the fact that the Mahant was an Udasi 
was common to many Sikh Gurudwaras and that 
the Dharmasala in question was a Sikh Guru- 
dwara. (Addison and Monroe, JJ.) Bishan 
Das V. Gurbakhsh Singh. 6 R.L. 526=148 I. 
C. 45=A.I.R. 1934 Lah. 63 (2). 

S. 16 (2) (iii ) — Dharmasala for public 

zvorship — l\nference from user. 

Where it was proved that a dharmasala was 
founded by Sikhs for use for the purpose of 
public worship and the evidence showed that it 
was used for that purpose and the ofiice-holders 
being non-residents had employed others to read 
the Granth Sahib. 

H eld, that the institution was a Sikh ^ Gurii- 
dwara. (Addison and Monroe, JJ.) Sajjan 
Singh v. Khar Singh. 6 R.L. 391=147 I.C. 
309=35 P.L.R. 168=A.I.R. 1934 Lah. 215. 
— — S. 16 (2) (iii) — Gurdwara — Village dhar- 
tng^&la^Granth Sahib read and travellers fed. 
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Where ever since the time of the British occu- 
pation the dharmasala had been a typical village 
Gurdwara dharmasala in which Granth Sahib 
had been publicly worshipped and travellers fed 
and prior to British rule the grants of land and 
revenue free assignments were made by Sikhs. 

Held, that the dharmasala was for public wor- 
ship. (Addison and Monroe, JJ.) Gurmukh 
Das V. Partap Singh. 6 R.L. 456 — 147 I.C. 
834=A.I.R. 1934 Lah. 319. 

S. 16 (2) (iii) — Institution established 

by Sikhs for public worship — Granth Sahib read 
— Office-holders being Sikhs — Grants by Sikhs 
— Participation of Hindus in worship — Institu- 
tion as Sikh Gurdwara. 

A dharmasala was established for use by Sikhs 
for the purpose of public worship and was used 
for such worship by Sikhs. Certain Hindus, 
who were in sympathy with the tenets of the Sikh 
religion, also used to go there to hear the Granth 
Sahib read. The office-holders had all been Sikhs 
and the grants in favour of the institution were 
made by Sikhs. It was the Granth Sahib which 
was worshipped there. 

Held, that it was sufficient for the purpose of 
S. 16 (2) (iii) of the Act that the institution was 
established for use by Sikhs for the purpose of 
public worship and was used for such worship 
by Sikhs. Merely because persons who stated 
that they were Hindus also went there to worship 
the Granth Sahib, the institution should ncjt 
therefore be held to be a Hindu institution. 
(Addison and Monroe, JJ.) Mul Stngti v. Hak- 
nam Singh. A.I.R. 1934 Lah. 173. 

S. 16 (2) (3) — histitution founded in 

times of Moghuls by one Guria — Mahants being 
Udasis— Character of institution. 

The institution was founded a very long lime 
ago (in the lime of Moghuls) by one Guria and 
ever since its foundation all the Mahants have 
been Udasis, succession going from Guru to 
Chela subject to confirmation by Udasi Bhats, 
and the principal object of worship was the 
Smadh of a Guria, which existed on the date of 
dispute. 

Held, (1) that the institution must be regarded 
as having been founded by Udasis and must be 
treated as an Udasi Gurdwara; and (2) that the 
o 7 ms of proving, that Guria was a Sikh and that 
the institution had been established for use by 
Sikhs for the purpose of public worship and 
that it had been used for such worship by Sikhs, 
was on those claiming it to be a Sikh Gurdwara 
or Dcra and well within S. 16 (2) (3). (Broad- 
zvay and Johnstone, JJ.) Shiromani Gurdwara 
Prabandhak Committee v. Mahant Gulab Das. 
136 I.C. 257=1. R. 1932 Lah. 209=33 P. 
L.R. 336=A.I.R. 1931 Lah. 296. 

S. 16 (2) (iii) — Mere proof of use of 

institution for zvorship, by Sikhs— If sufficient. 

Proof of two separate matters is necessary in 
order that S. 16 (2) (tii) should be applied, the 
first being that the institution was established for 
use by Sikhs for purpose of public worship, and 
this is not a necessary inference, when the second 
proposition concerning user of the institution 
only has been established. (Monroe and Rangi- 
lal, JJ.) Lachhman Das y. Atma Singh. 158 
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I.C. 903 (2)==8 R.L. 323 (2)==A.I.R. 1935 
Lah. 666. 

S. 16 (2) (iii) — J^roof of Sikh Gum- 

dzmra. 

The institution called “Dharmasala Pcshawaris” 
founded by Pcshawaris, was being used for mar- 
riage parties and funerals with the permission 
of the Peshawari community. Travellers had 
frequently stayed there. Smoking had often 
taken place. Anti-Sikh ccremcinies like tonsure, 
conversion to Hinduism and Hawan have been 
performed there. The samadh which existed 
there till recent times had been worshipiied and 
other religious hooks besides the (jrantli Sahib 
had been fre(juently read. 

Held, that these uses were inconsistent with 
the character of a religious institution founded 
and maintained for the jiiirpose of public wor- 
ship by Sikhs and as such it w’as not a Sikh 
(iiirudwara. 

Ucld further, that the mere fact that the Ma- 
han ts had been Nirmals did not make it a Sikh 
( iiirudwara {Afonroe, Lai, JJ.) (?om- 

mittfj: of ATan.m.fmfnt of CioKunwARAs, Amkh- 
sAR 7’ Commit! H-: of iM anac.ement ok IfHARMA- 
SALV Pfshawaris 160 I.C. 538^8 R.L. 542 
-A.I.R. 1935 Lah. 663. 

S. 16 (2) (iii)— of Sikh Guru- 

diuara. 

In order to establish that an institution is a 
Sikh Gurudwara, it is not sufficient to jiroducc 
satisfactory cAidence that it Avas used for the 
inirpc'.sc of public worship by Sikhs and ask the 
Court to infer that the institution was established 
for such a purpcjse. (Monroe and RafUji Lai, 
JJ) Hak.nam Das v Ktr vSini.h, 157 I.C 
142^ 8 R.L. 95. 

S. 16 (2) (iii ) — “Sikh Gurdwara" 

The fact th.it Sikhs have for a comsidera- 
blc time worshipiied at a place of wor'ship, does 
not necessarily mean that it is a “Sikh Gur- 
<hvara” within the meaning of S. K> (2) (ni) 
of the .Sikh Gurdwaras Act. (Addison and Agha 
Haidar, JJ ) Sundfr Sin<.h <' Narain Das. 155 
I.C. 396—7 R.L. 706-35 P L.R. 619— A. 
I.R. 1934 Lah. 920. 


I 


S. 16 (2) (iii) — Gser far long period of 

Sikh mode of ivorship — No presumption that same 
mode prevailed at the origin of shrine. 

Section 16 (2) (iii) rciitiires the fnlfilmcnt of 
two distinct conditions, the first relating to user, 
the sceoiid to the purpose of the establishment. 
Jf satisfaction of one condition were to he ac- 
cepted a.s a ground for proving the fulfilment 
of the second, it would have been unnecessary 
for the legislature to specify as necessary fulfil- 
ment of the second conditi<m. Hence the exist- 
ence for a long period of a Sikh mode of worship 
docs not raise the presumption that the same 
mode of worship prt'v ailed at the origin of the 
shrine. (A'lonroc and Rangi Lai, JJ.) Atma 
Dass 7^ Takhat Sinc.h 160 I.C. 145=8 R. 
L. 498— A. I.R. 1935 Lah. 809. 

S. 16 (3) — Hereditary office-holders — 

At embers of committee managing gurudzvara who 
ere either nominated or co-opUd by committee. 


Q. D. -.11—191 


PUNJAB SIKH GURDWARAS ACT (1925), 
S. 18. 

The members of a committee managing a gurii- 
dwara (other than a Sikh Gurudwara), wdio are 
either nominated by the founder or have been 
co-opted by the committee can be regarded as 
hereditary office-holder so as to be cnlillctl to be 
restored to office under S. 16 (3) . (Addison 
and Beckett, JJ ) Guru Nanak Sat v. Thakar 
Da.s. a. I.R. 1935 Lah. 277. 

S. 18 — Income from land used for ex- 
penses of laiignr of ourdzvara — Presumption . 

Where the income from a land has been used 
for a lung time for the expenses of the langar 
of a giirdwara, the presumption is that the land 
IS muafi belonging to the gurdwara. (Dalip 
Singh and A aha Haidar, JJ) Kaktar Singh 
v Gurdwoxra rKMiANDUAK t'oMMmu*. 6 I.R. 
(Lah.) 134=145 I.C. 727 “A. I.R. 1933 
Lah. 475. 

S. 18 — Mahants of gurdwara erecting 

buildings on land of (jnrdwara — Presumption. 

Where tlie mahants of a gurdwara who are in 
possession of the l.iiids of gurdwara as custo- 
dians for the benefit of the giirdw^ara erect 
buildings on such land, the presumption is that 
the buildings pertain and attach to the gur- 
dwara. (Dalip Singh and Agha Haidar, JJ.) 
KaRTAR SlNc.ir V. GurdWARV PKMiANDHAK COM- 

MIIIEF. 6 I.R. (Lah ) 134=145 I.C. 727= 
A. I.R. 1933 Lah. 475. 

Ss. 18 and 2 (4) (i ) — Aliiafi grant to 

ragts singing in Gurdwara — Jh'volution oj suc^- 
ee.s'swn from one offu e-holder to another — 
Right to land zeith Gurdwara and not zoith ragi.w 

A land was granted by the original proprietor 
to a (jiirdwara and a certain person who was to 
play on musical instrument during the time of 
religious services was to enjoy the benefits of 
the land. He had three others who were his 
chelas who helped him in his work, and on his 
death, his w'idow and chelas tontiniied to work, 
and enjoy the land and suhseiiucntly the land 
was enjoyed 1)> persons who were lioldiiig office 
as ragis in the Gurdwara. Furthei the names 
of petitioners who claimed the land as their 
personal property wa*re shtnvn in the Record of 
Rights in wdiich the remark was that muafi was 
made in the names of ragis singing in the 
Gurdwara. 

Held, that the presumption under S. 18 (1) 
(/;), Gurdwaras Act, that the right, title or in- 
terest claimed by the persons whose names are 
entered in the Record of Rights appertained to 
the Gurdwara applied that the petitioners were 
office-holders as defined in S. 2 (4) (i). that 
the de\()lntion of succession was from one 
office-holder to another and that petitioners could 
not claim it either as full proprietors or as per- 
manent occupancy tenants. (Dalip Singh and 
Agha Haidar, JJ ) .Shikomxm Gurdwara Pra- 
BANDHAK COMMITTEE T'. UtTXM SlNl.JT. 6 I.R. 
(Lah.) 14=144 I.C. 712— A I R. 1933 Lah. 
894. 

S. 18 — Proof that hind is endowed pro- 
perly. See PuNfAu Sikh Gurdwaras Act, 
S. 10. A. I.R. 1935 Lah. 807. 

S. 18 (1) (b) — Presumption under-^ 

Applicability of — Assignments of proprietary 
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S. 18. 

rights in land for maintenance and se^ke of 
Gurdwara. 

A gift of land by way of dharmarth for 
meeting expenses for Gurdwara to which langer 
was attached is an assignment of the proprietary 
rights in the land for the service and maintenance 
of Gurdwara and the provisions of S. 18 (1) 
(b) arc applicable; and the presumption 
therein contained displaces the presumption which 
otherwise would arise under S. 44, Punjab 
Land Revenue Act; but where the assignment 
is without any direct reference to any reli- 
gious purpose, the presumption docs not apply. 
{Broadzvay, C. J. and Abdul Qadir, J.) Ran 
Singh v. Sihromani GuRDWAUi^ Prabandhak 
CoMMirrEE. I.R. 1933 Lah. 210=142 I.C. 
530=A.I.R. 1933 Lah. 137. 

S. 18 (1) (b) — What remained after 

land revenue assigned in name of Gurdwara — 
Presumption is that muafi and not land pertained 
to Gurdwara, 

The land revenue was assigned to members of 
a certain family and what remained was assigned 
in the name of the Gurdwara. 

Held, that the presumption would be that 
only the muafi pertained to the Gurdwara and 
not the land and that muafi could be quite dis- 
tinct from the land. (^Addison and Currie, //.) 
Shiromani Gurdwara Prabandhak Commii^- 
TEE V. Harciiaran SiNGH. 154 I.C. 375=7 R. 
L. 555=A.I.R. 1934 Lah. 1. 

S. 18 (1) (d) — Income of land not 

proved to have been applied to sendee and main- 
tenance of Gurdwara — Presumption under S. 
18 (1) (d) does not arise. 

Where the income of the land has not been 
established to have been applied to the service 
and maintenance of the Gurdwara, the presump- 
tion under S. 18 (1) {d) does not arise. {Addi- 
son and Currie, JJ.) Shiromani Gurdwara 
Prabandhak Committee v, Harciiaran Singh. 
154 I.C. 375=7 R.L. 555=A.I.R. 1934 

Lah. 1. 

S. 18 (1) (e) — Presumption under — Ap^ 

plicability. 

In order to bring a case within the presump- 
tion under S. 18 (1) {e) it has to be proved 
that the acquisition of the right, title or inter- 
est in question was made with funds proved to 
have belonged to the Gurdwara. {Addison and 
Monroe, JJ.) Puran Das v. Shiromani Gur- 
dwara Prabandhak Committee. 15 Lah. 732 
=35 P.L.R. 423=A.I.R. 1934 Lah, 421. 

S. 18 (g) — Presumption under — When 

arises 

Where an assignment of land is made in 
the name of the office-holder of a dharmasala 
and the succession has been from guru to chela 
on two successive occasions, the presumption 
under S. 18 {g) arises. {Monroe and Rangi 
I All. JJ.) Hazara Singh v. Chet Ram. 160 
I.C. 533=8 R.L. 550=A.I.R. 1935 Lah. 
813. 

S. 18 (1) and (g) — Presumption. 

WluMc it is found and admitted that the pro- 
perty dc.S( riidcd from a mahant, an office-holder, 
to his chela, the succcssor-in-officc, a rebuttable 
presumption is created under S. 18 (1) {g) . 


PUNJAB SIKH GURDWARAS ACT (1925),. 

S. 27. 

{Broadway, C.J. and Monroe, J ,) Har Par- 
shad V. Committee of Management, Gurdwara 
Heran. 6 I.R. (Lah.) 195 (1)=146 I.C. 
236=34 P.L.R. 921=A.I.R. 1933 Lah. 334. 

S. 18 (1) (g) — Presumption under — 

Applicability — Muafidar reciting Granth. 

Muafidars who had abandoned secular pursuits^ 
and were consistently performing service at the 
institution were found to take out the Granth 
Sahib and recite it. 

Held, that they fell within the definition of 
office-bearers as given in S. 2 (4), as they parti- 
cipated in the management of the public worship 
and that the presumption arose in favour of the 
Gurudwara under S. 18 {g) . {Addison and 
Currie, JJ.) Kahan Dass v. Shiromani Guru- 
dwara Parbandhak Committee. 154 I.C. 357 
=7 R.L. 548=A.I.R. 1934 Lah. 68. 

S. 18 (1) (g) — Property of office-holder 

— Person laying claim to onus of proving nature 
of property. 

If the deceased is shown to be an office-holder 
the burden of proof lies on the party claiming 
his property to show that it was his personal 
property and did not belong to the Gurdwara. 
{Broadway, O.C.J. and Bhide, J.) Mt. Shiv 
Devi v. Shiromani Gurdwara Prabandhak 
Committee. 136 I.C. 718=1. R. 1932 Lah. 
254=32 P.L.R. 858=A.I.R. 1932 Lah. 150. 

S. 18 (2) — Applicability — Claim to land 

through common ancestor. 

Where certain land was claimed on behalf of 
the Gurudwara but the claimant did not derive 
title from a past or present office-holder but 
claimed through a common ancestor. 

Held, that the provision of S. 18 (2) of the 
Sikh Gurudwaras Act will not apply. {Addison 
and Bhide, JJ.) Dalip Singh v. Sikh Guru- 
dwara Parbandhak Committef, Amritsar. 
I.R. 1931 Lah. 645=132 I.C. 661=32 P.L. 
R. 479=A.I.R. 1931 Lah. 668. 

S. 22 (4) — Outgoing Mahant — Right t(y 

allowance. 

An outgoing Mahant is not entitled to a mere 
subsistence allowance which would enable him to 
supply himself with bare necessaries of life and 
residence but to an allowance which would 
enable him to maintain himself in a position of 
comparative case, comfort and dignity. Measure 
of compensation prescribed. {Broadway and 
Agha Haidar, JJ.) Narain Singh v. Shtro- 
mani Gurdwara Prabandhak Committee. I.R. 
1932 Lah. 707=140 I.C. 395=34 P.L.R. 580 
=A.I.R. 1932 Lah. 599. 

S. 27 — Applicability — Trust deed by pre- 
vious Mahant in favour of Chela. 

A sapurdnama executed by a Mahant distinctly 
stated that nine shops duly specified belonged to 
the Gurdwara on the date on which the docu- 
ment was executed. It proceeded to point out 
that the income had not been sufficient and that 
certain gentlemen (named in the deed) had, with 
great difficulty, managed to raise subscriptions 
which had enabled him to put the institution on 
a proper footing and that the income of this 
property was used by him for his own use and 
for the purposes of the Gurdwara. It then re- 
cited the fact that he had taken R aged 12 as his 
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Chela and that he and R would be entitled to 
deal with the property under the terms of the 
deed and after his death R would carry on the 
work under the control of the gentlemen (or their 
nominees) who had raised the subscriptions sub- 
ject to his good conduct. 

Held, that there was no allotment of any pro- 
perty, or the income of any property to any 
person other than the Gurdwara and that S. 27 
did not apply in this case. {Broadway and 
Johnstone, JJ.) Rattan Singh v. Shiromani 
Gurdwaka Prabandhak Committee. 32 P.L. 
R. 768--135 I.C. 503 -I. R. 1932 Lah. 103= 
A.I.R. 1931 Lah. 256. 

S. 27 — Gurdwara property — Mahant 

claiming it as hts own- -Onus op proving title. 

Certain property was notified as Gurdwara 
property but the Mahant of that property basing 
his claim on a trust deed executed by his pre- 
deccssor-in-office set up title in himself. It was 
perfectly clear from the trust deed that the 
Mahant was not in possession as owner. 

Held, that the onus of proving title was on 
the Mahant and his possession did not shift the 
burden on the opposite party. {Broadway and 
Johnstone, JJ.) Rattan Sinoh v. Shiromani 
Gurdwara Prabandhak Committee. 32 P.L. 

R. 768=135 I.C. 503=1. R. 1932 Lah. 103 
=:A.I.R. 1931 Lah. 256. 

Ss. 28 and 30 (2), Proviso — Court find- 
ing that proviso to S. 30 (2) applies — Procedure. 

Where in a suit under S. 28, even if the Court 
considers that the first proviso to sub-S. (2) of 

S. 30 applies, that is no reason for dismissing 
the suit. On that finding it should frame an 
issue under S. 2>2 of the Act and forward that 
issue to be tried by the Sikh Gurudwaras Tri- 
bunal. The suit should then be later decided 
by the Court in accordance with the decision of 
the tribunal. 1934 Lah. 390, Appr. {Addison 
and Din Mohamad, JJ.) Managing Committee, 
Gurudwara Harjan Belan V. Partap Singh. 
160 I.C. 133=8 R.L. 497=A.I.R. 1935 Lah. 
843. 

S. 28 — Notification under S. 5 (3) — Effect, 

A notification under S. 5 (3) itself is con- 
clusive proof of the fact that no claim under 
S. 5 (1) is made and a suit under S. 28 brought 
by the Committee of Gurdwaras for possession 
of the property should be decreed. {Addison and 
Currie, JJ.) Kahan Dass v. Managing Com- 
mittee OF THE Gurdwara of Bacha Nau. 149 
I.C. 955=6 R.L. 764=A.I.R. 1934 Lah. 54. 

Ss. 28, 30 and 32 — Suit under S. 28-— 

Application by person entitled to benefit of S. 30 
— Suit should not be dismissed but procedure 
under S. 32 should be f oil ozved—Ohitcv . 

Obiter. — Where a suit under S. 28 is filed but 
the (3ourt finds that a person is entitled to the 
benefit of S. 30, the suit filed under S. 28 should 
not be dismissed but the Court should under 
S. 32 frame one issue and refer it for decision 
to the Gurdwara Tribunal. {Addison and Cur- 
rie, JJ.) Managing Committee of Gurdwaras 
V. Jai Nath. 15 Lah. 113=6 R.L. 533=148 
I.C. 250=A.I.R. 1934 Lah. 30. 


PUNJAB SIKH GURDWARAS ACT (1925), 

S. 30. 

S. 30, Proviso — Person having clear 

knowledge about notification and notice to him 
— If can claim e.vemption. 

Where a person has a fairly clear knowledge 
of the Government Notification and notice sent 
to him and the working of the Gurudwaras Act, 
it does not matter whether he has received notice 
in original or not. {{Addison and Beckett, JJ.) 
Amin Chand v. Hazari Ram. A.I.R. 1935 
Lah. 165. 

S. 30 (1), Proviso — Applicability — List 

under S. 3 (1) — Property referred to as malika 
— Property claimed by Mahant as tenancy — Right 
of Gurdwara whether lost. 

After an institution was declared a Sikh Gur- 
dwara, certain Sikhs filed a list under S. 3 (1). 
One of the items therein mentioned was the suit 
property described as Unalkiyal*. A notification 
under S. 5 was issued and later the Managing 
Committee took action under S. 28. The con- 
testing defendant, the Mahant, pleaded that the 
suit item was a tenancy belonging to him in his 
personal capacity. 

Held, that S. 30 (1) applied and tlicrc never 
having been any claim to the occupancy tenancy, 
Iiossession of that tenancy could not be granted 
to the plaintiffs. Held, further, that the pro- 
viso to S. 30 (1) could not apply to the case as 
it was clear that with a little diligence the whole 
position would have been made clear. A.I.R. 
1930 Lah. 607, Ref. {Broadway and Johnstone, 
JJ.) Sundar Das v. Managing Committer, 
Gurdwara Bawli Sahib. 13 Lah. 36=1. R. 
1932 Lah. 388=137 I.C. 877=A.I.R. 1932 
Lah. 303. 

S. 30 (ii) — Consolidated list — Defective 

procedure — Decision against village proprietary 
body — Validity. 

The proceedings taken in connection with the 
consolidated list were not misleading and defec- 
tive. The village shamilat was included therein 
and the village proprietary body was in possession 
of it. Notice was sent to two persons who were 
alleged to be in possession. They did not claim 
the shamilat and a suit by the (jurdwara Com- 
mittee under S. 28 was decreed under S. 2 {ii) . 

Held, that there was nothing to put the vil- 
lagers on their guard that the whole shamilat 
was being claimed and consequently the Court 
should not decide the claim merely because they 
did not make a claim in a petition under S. 5 
of the Act. 

Held further, that under S . 32 the Court should 
frame an issue in respect of the claim and for- 
ward the record to the tribunal and that the 
Court should dispose of the suit on receipt of 
the decision of the tribunal. {Addison and 
Currie, JJ.) Bishna v. Commiitee of Gur- 
dwara, SuDHAL. 15 Lah. 66=151 I.C. 890= 
7 R.L. 211=36 P.L.R. 426=A.I.R. 1934 
Lah. 390. 

S. 30 (ii). Proviso 1 — Applicability. 

If claimant could have found out that certain 
property is entered in list by exercise of dili- 
gence, S. 30 {ii), Prov. 1 has no application. 
{Addison and Agha Haidar, JJ.) Gobind Singti 
V. Managing Committee of Gurdwaras. 147 
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PUNJAB SIKH GURDWARAS ACT (1925), 
S. 30. 

I.C. 54:^15 Lah. 55=^36 P.L.R. 438^A.I. 
R. 1933 Lah. 828. 

S. 30 (2), proviso — Applicability. 

The proviscj to cl. (2) of S. 30 does not cover 
cases where errors are made in the preparation 
of claims. {Addison and Currie, JJ.) Mana<.- 
JNG CoMMiTiKi-: OF (jUkdwauas V. Jai Nath. 15 
Lah. 113 -6 R.L. 533=^^148 1.0. 250=A.I.R. 
1934 Lah. 30. 


S. 30 (2), Proviso — Applicability — Con- 
ditions — Onus. 

Unless the first proviso to siib-S. (2) of .S. 30 
t)f the Act applies, the suit under S. 28 must he 
automatically decreed. In order to come within 
this proviso the claimants a^ayist CiunuUvara 
have to prove want of knowledge of the fact that 
their right, tith‘ or interest had been iiKliuh'd in 
the list published under the proMSions of ,sub- 
S. (2) of S. 30; that their failure to make the 
chum under S. 5 w^as due to want of tins know- 
ledge and that they could not by the exercise 
of reasonable diligence ha\ e come to know of 
the fact that their right, title or interest was 
so included. The hunhn of proving all these 
matters is on them and the benefit of the proviso 
can only be extended to such of the claimants 
as are ahli* to ( stablish these matters. (Addison 
and Dm Molnuninad, JJ.) ^Managing Com- 
MJTrKF, (IoUVDWAKA HauIAN HfLAN Z'. rAKTAl* 
Si.NGH. 160 I.C. 133=8 R.L. 497=A.I.R. 
1935 Lah 843. 

S. 30 (2), Proviso — Scopc- -Errors made 

in preparation of claims. 

The proviso to cl. (2) of S. 30 of the Sikh 
(jurudwaras Act pro\ides only for two classes 
of cases--'(l) those in which the claimant bad 
no knowledge of the existence of his own rights; 
(2) those 111 wdiich he had no knowledge of the 
fact that the right, title and interest had been 
included in the list published under sub-S. (2) 
of S. 3, in either case subject to the further 

proviso that he could not have obtained this 
knowledge by the exercise of reasonable clili- 

gence. It is not wide enough to cover cases 

where errors are made m the preparation of 

claims. {Addison and Currie, JJ.) Guru- 
DWAKA COMMrrTEF OF JHULNA MahAI. V. AIt GuR 

l)Fvr. 15 Lah. 113=148 I.C. 250=6 R.L. 
533=36 P.L.R. 425=A.I.R. 1934 Lah. 30. 


Ss. 30, proviso (ii), 32 and 34 — Dispute 

as to title — Procedure. 

Where it is shown that the person in posses- 
sion had no knowledge that the jiropcrt}'^ sued 
for was included in the list published under 
S 3 (2) and could not by the exercise ot due 
diligence have known it proviso (ti) to S. 30 
applies and the Court should not decide the 
claim on the mere ground that the property had 
been included in the notification In such a case 
the (lUestion (T title has to he decided between 
the jiarties and the proper procedure is tor the 
^ oiiit to frame an issue and forward the same 
to the Sikh (iuiudwara's tribunal. The decision 
of the tribunal could later on be dealt with by 
the ( ourt under S. 34. (Addison and Monroe^ 
JJ.) AImiomii) Amin v. Managing Com- 
MITTEF W'lm- (iiRDWARAs. 6 R L. 387 (2) = 
147 I.C. 378=^A.I.R. 1934 Lah. 203. 


PUNJAB SIKH GURDWARAS ACT (1925), 

S. 133. 

S. 32 — Claim under S. 5 (1) — Mode of 

disposal. See Punjah Gurudwara’s Act, 
S. 5 (1). 12 Lah. 204=1. R. 1931 Lah. 361 

=131 I.C. 89=A.I.R. 1931 Lah. 85 (F.B.). 

S. 32 — Consolidated list — Defective pro- 
ceeding — Reference to tribunal. 

The prcx'cedings taken in collection with the 
consolidated list were not misleading and de- 
fective. The village shamilat was included 
therein and the village proprietary body was in 
possession of it. Notice was sent to twa) per- 
sons who were alleged to be in possession. They 
did not claim the shamilat and a suit by the 
Gurdvvara C'ommittce under S. 28 was decreed 
under S . 30 ( ii) . 

Held, that there was nothing to put the vil- 
lagers on their guard that the whole shamilat was 
being claimed and conseiiuently the Court should 
not decide the claim merely because they did 
not make a claim m a petition under S. 5 of 
the Act. 

Held further, that under S. 32 the Court should 
frame an issue in respect of the claim and for- 
ward the record to the tribunal and that the 
Court should dispose of the suit on receipt of 
the decision of the tribunal. (Addison and 
Currie, JJ.) Pjshna tg Commiitel of Cujr^- 
mvARA, SiDHAi.. 15 Lah. 66=151 I.C. 890= 

7 R.L. 211=36 P.L.R. 426=A.I.R. 1934 
Lah. 390. 

S. 37 — Compromise samlioncd by Tribu- 
nal-Binding nature on third party decrecAwldcr. 

In 1924 the judgment-debtor raised a loan 
from a Bank on the security of certain property 
in Amritsar. In 1926 the Ikuik obtained a decree, 
fn 1928 the Committee of the Duibar Sahib, 
Amritsar, apiihed for stay under S. 37, i)ut it 
was rejected. 'Phe Local (io\ eminent had how- 
ever showed the property as belonging to the 
Gurdwara. Ihe Commitfee filed a declaratory 
suit and impleaded the Bank Init the Committee’s 
claim was dismissed. 'Phe judgment-debtor filed 
a jietition before the (lUrdwaras 'I'ribunal and 
tlie same was compromised and the property was 
declared to belong to the Durbar. 

Held, that the Durbar could on the basis of 
the compromise apply for stay of execution of 
the decree obtained by the Bank and that the 
Bank was bound by the adjudication by the 
Tribunal. (Tapp.J.) Central Hank of India, 
Ltd. r'. Charaya Co. I.R. 1831 Lah. 929= 
134 I.C. 481=A.I.R. 1932 Lah. 125. 

Ss. 37 and 5 (1) — Dismissal of MahanVs 
claim petition — No declaration that pioperty be- 
long'z to Ciirdzeara — Jurisdiction of executing 
Court to order restitution. 

It IS not the mere fact of dismissal of the 
Alahant s petition of claim under iS. 5 (1) which 
entitles the Gurdwara Committee to retain pos- 
session of certain lands, but a declaration by the 
liibiinal that they lielonged to the Gurdvvara. 
Vyiicr(‘ no such declaration has been made by the 
1 rihunal its decision does not debar the executing 
C ourt from carrying out the provisions of the 
ordinary law in making restitution of properties 
which had been iniprfiperly seized by it in exccu- 
which has since been reversed. 
(lek Chand, J .) Sahib Singh v. Bhagat 
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SiN(iH. 148 I.C. 335 — 6 R.L. 560 — A.I.R. satisfied with the order passed on his objection, he can 
1933 Lah. 798. appeal to the Deputy Comnjissioner setting forth any 

S. 133 — Po7i,'crs of Committee . circumstance in his favour and ask fer the unit to be 

The (hiriidv^ani Conimiltee has no statutory reduced. The order pa-std oy the Deputy Commis- 
l)o^ver to hold p(jssessi 0 ii of properties which do S'ioner is final and cannot be challenged in the Court, 
not belong to the particular Gurdwara under its {Addtson ami Dm Mohamfuad, J J,) Sarup SiNGH z', 
maiiagcniciit but which have been found to I ^mall Town Commihek. FateGarh. 16 Lah. 


long to a local Nirmala JJharamsala with which 
the Gurdwara has no concern whatever. (Tek 
Chand, J ) Sakir SiniiIi v. Bum, \ r Sin(.h. 

148 I.C. 335-6 R.L. 560— A.I.R. 1933 Lah. 
798. 

S. 145 — Applicability — Meeting to be 

actually held 

Section 145 is only applicable when a meeting 
has actually taken place and does not apfily 
where no meeting is ever held. {Broadivay and 
Johnstone, JJ .) Iniizamia Commitier Guk- | 
DWARA z/. PliEM Dass. 12 Lah. 314— I.R. 1931 I 
Lah. 415 -131 I.C, 287=^32 P.L.R. 48^^; 
A.I.R. 1931 Lah. 226. i 


1073-159 I.C. 1064 38 P.L.R. 118-A.I.R, 1936 
Lab. 636. 

S. 35 — Effect — S tf modified. 

S. 36 merely regulates the powers of the committee 
for issuing orders for sanitary or other purposes and 
dose not any w'ay affect the scope of the power of the 
committee under S. 16. {Jai Lai, J ) KiiHMAT AU 
V . Small Towhv Commitiee, Dhakiwal. 15 Lah. 
480 = 151 I.C 403 - 7 R.L. 127 - 36 P L R. S60 = A.I. 
R. 1934 Lah. 148. 

Ss. 35 and 36 — Date when rules ceme tn f or ct — 

If can affect r?^ht of committee to colleit fees under them. 

Where the rules framed and published under Ss. 35 
and 36 provide that no person shall deposit any gor ds for 
sale on a platform constructed in front of his house and 


PUNJAB SMALL TOWNS ACT (1921), 

S. 4-A — lunlitte to take oath — Effect of. 

Failure of a person who has been elected or 
nominated to the conimiltee to take the oath of 
allegiance does not affect the existence of the 
committee. Such person is a member of the 
committee even though he h<is not been taking 
part actnallv in the meetings. A.J.R. 1923 
Mad. 360; 39 Cal. 304 and 39 Mad. 700, Ref. 
(Tek Chand and Monroe, JJ.) Emi’eror v. 
SanaiJ Mm.. 14 Lah. 461=1. R, 1933 Lah. 
473=144 I.C. 475=34 P.L.R. 758=34 Cr. 


I on the public street without the written permisdon of the 
j committee, the date when the rules come in force cannot 
I affect the present or future right of the committee to 
ce lled the fees under the rules. The dale of the noti- 
I fication in which the rules aie published only affects the 
I power of the committee to require permission for the 
, erection of a platform. {Beckett. /.) RaLMOKAND v, 

I Small Towns Commit iee, Talagang. A.I.R 1936 
I liali. 960. 

j S. 36 — Small Towns Committee — Power to lease 

I perTon of public street, PUNJAB SMALL TOWNS 
ACT, S. 41 (1) {e). 16 Lah. 608. 


L. J. 776 — 1933 Cr. L. J. 676 — A.I.R. 1933 | — S. 41 (1) (e) — Small Towns Committee — Pozver 

Lah . 435 . \ to lease portion of public street 


S. 16 — Cost of maintenance of lunatic 

detained in Mental Hospital. 

The detention of lunatics in a Mental Hospital 
and the cost of their maintenance is covered by 
the object^ mentioned in S. 16. The Small Town 
Committee is entitled to spend the funds on the 
cost of maintenance of lunatics, but it is not 
bound to do so. Hence the committee is not 
liable to ])ay the costs of maintenance of lunatics 
already incurred. (Jai Lai, J .) Rfhmat Ali 
V. Sm vll Town Committee, Ditarivval. 15 
Lah. 480=151 I.C. 403=7 R.L. 127=36 P. 
L.R. 350=A.I.R. 1934 Lah. 148. 

— — S. 21 (a) (ii)~^‘ Circumstances*'. 

The tax-paying capacity of an assessee must 
depend upon his means or material welfare, that 
is, upon the money that comes into his hands 
from various sources. That is certainly the 
principal, possibly the only assessable component 
of an asscsscc’s circumstances. {Addison and Dm 
Mohammad, JJ .) Sarui* Sini.h Small Town 
Committee, P'atkc.arh. 16 Lah. 1073=159 I.C. 
1064=38 P.L.R. 118=A.I.R. 1935 Lah. 

636. 

— S 26— Propriety of assessment as to amount — If 
can be challenged in Court 

Whether the tax has been properly assessed as to 
amount, cannot come before the Court. It is for the 
assessee to object under S. 25 to the amount of the 
assessment unit at which he is assessed. If he is dis- 


A Small Town Committee is not empowered under 
S. 41 (1) {e) of the Small Towns Act to grant a lease of 
any portion cf a public street. The mere vesting of a 
public street in a corporate body would not necessarily 
give the corporate body either ownership of the soil 
under the public street or necessarily give it a power to 
grant lea'-es thereof. {Daltp Singh and Agha Haidar, 
JJ.) Kalla Ram-Dina Nath v. Small Town 
I CoMMiTT EE, Chuharkana. 16 Lah. 608 = 87 P.L.R. 
719=1591.0. 983 = 8 R.L. 447 = A.I.R. 1936 Lah. 
958. 

PUNJAB SUBORDINATE SERVICES PUNISH 
MENT AND APPEAL Discharge and 

dismissal — DisttncUoti — Appealability of order of dis~ 
missal. 

So long as a man has not a substantive appointment 
he is on probation. It is the discharge of a person 
appointed on probation which is barred from the opera- 
tion of the rules. Nothing is said about his dismissal. 
Dismissal is a very different thing from discharge. 
While no appeal lies from the discharge of a person who 
has not a substantive appointment an appeal does lie 
from an order of dismissal. {Irving, F.C.) Mela 
Ram V. Emperor. 11 Lah.L T. 72. 

Sentence of dismissal oi removal — Procedure. 

A sentence of dismissal or removal should not be 
passed under the Punjab Subordinate Service Rules 
unless: (1) the grounds on which it is proposed to take 
action are reduced to the form of a definite charge or 
charges in wr'ting; (2) the charge or charges is com- 
municated in writing to the person charged; (3) the 
charge is communicated in writing a statement of the 
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PUNJAB SUBORDINATE SERVICES 
PUNISHMENT AND APPEAL RULES, 
R. 3. 

allegations on which each charge is based and of any 
other circunfi stances which it is proposed to take into 
consideration; (4) he is required to put in a written i 
statement and may if he desires be heard in person; (5) 
if he desires and the authority so directs an oral enquiry 
is made; (6) the proceedings contain a sufficient record of I 
the evidence and a statement of the findings and ground i 
thereof. The said rules are mandatory and where they 
are not properly kept in view the Financial Commission- | 
er may interfere. (Aft/er Irvtn^^ F.C.^ PlARE LAL 
V, Emperor. 13 Lah.L T. 11. 

Er. 3 and 14 (1) Discharge of person ap- 

pointed on probation — Appeal, j 

The di^charge of a person appointed on probation j 
does not amount to removal or dismissal. Nor does it j 
amount to withholding of promotion. If the candidate i 
holds another po^t in Government service, reversion to 
it is not reduction for the purpose of R. 3 (r). In such 
a case, Rr. 5 and 6 do not apply a id an appeal by the 
candidate is incompetent, {/rinng, F.C,) Feroze- 
UD-DiN V. Emperor. 12 Lah L.T. 10. 

- Er. 6 and 9 —Appheabthty Stoppage of incre- 
ment. 

The procedure prescribed by R. 6 of the Punjab Sub- 
ordinate Services Punishment and or Appeal Rules j 
applies only to cases of dismissal, removal or reduction i 
and not to cases of stoppage of increment. In the latter j 
case all that the appellate Court has to consider is j 
whether the facts alleged are established and justify the j 
penalty inflicted. (^D>bson^ F.C.) MeHR SiNGH Bab 
V, Emperor. 14 Lah.L T. 22. 

E. 6 (1) — Non-compltance — Effect. 

R. 6 (1) is absolutely Mandatory and the failure to 
observe it invalidates the proc'^edings. {/*'vtng, F.C,) 
Mela Ram r. Emperor. 12 Lah.L.T. 72, 

PUNJAB TENANCY ACT (XVI OF 1SS7)-- Pro- 
cednre — Applicability of O 32,7? 2, C. P. Code, 

O. 32, R. 2, C. P. Code, applies to cases under the 
Punjab Tenancy Act. {^Miles Irving, F,C.) FaTEH 
Singh v. Khoshi Mohamad. 35 P.L.E. 428, 

- . •Application — Duty of Revenue Officers. 

Revenue Officers are supposed to work the Tenancy i 
Act sympathetically. {Dobson^ F.C.) HAI31B rr. RAJA 
JOTi PRASAD. 11 LahL.T. 10. 

' " * Provi tions of Limitation Act — Applicability. 

The provisions of the Limitation Act applies to pro 
ceedings under the Tenancy Act only by analogy. | 
{Irving. E' C) BiSHAMBAR LAL BaSHESHAR LaL v. j 
Ram lhandar. 11 Lah L.T. 89. 

'^Standing Orders. O. 23, R, 11 — Mutation — 

R efusal — Grounds — Land I ord*s refusal . 

If a transfer has taken place mutation must not be 
refused simply because the landlord refuses his consent 
or because the provisions of Ss. 53 and 56 of the 
Tenancy Act have not been complied with. {Irving F. 
C.) Khushal Das v. Kesar Singh 11 Lah.L.T 18. 

■ — ~~-S. 4 — Land held for agricultural purpose — Oc~ 

< upation of houses whether comes under — Suit for eiect- 
tuent—Forum. 

The plaintiff instituted a suit in the Court of the 
As&i>tant Collector for ejectment of the defendants alleg- 
ing that they had settled the defendants in houses con- 
structed by them, that the latter in lieu of rent agreed to 
supply them Kallar which they intended to utilize as 
manure for their agricultural lands and that they had 
not performed the conditions on which the houses were 
given. The houses in dispute were situated in abadichak 


PUNJAB TENANCY ACT (1887), S. 5. 

and the land on which they stood was classified as gair- 
mumkin abadi. The defendants had no other land in 
their possession for cultivation along with the houses. 

Held, that defendants did not hold land under the 
plainti I for agricultural purposes and that the suit was 
maintainab’e in the Civil Court. 

Semble . — As regards agricultural purpose mentioned 
in S. 4 (1), it is the purpose of the occupier and not the 
object of the owner which supplies the test. {JuLal^ 
J,) Mammon v. Allah B\ksh. I.E. 1931 Lab. 
687 = 132 I.O. 847 = A.I.E. 1931 Lab. 726. 

— 3. 4 (1) — ''l.and'* — Land given to tenant with 
option to build thereon. 

A mere option given to the tenant to build on the land 
in dispute, is not sufficient to take the land out of the 
definition of that term, when as a matter of fact no 
building has yet been erected thereon {Bhtde. /.) 
Fazal Ahmed v. Tola Ram Singh. 161 1 0 349 

= 8 R L. 726 = 37 PL R 735 -= A I.R. 1936 Lab. 244. 

3 4k{\)—"'Land'*Site of w iter-nitllSuit for 

declaration of occupancy rights — Jurisdiction of Civil 
Court, 

Where the plaintiffs sued for a declaration that they 
were occupancy tenants of a water-mill. 

Held, that the site of the mill was not “land” within 
the meaning of S. 4(1) and that the suit was maintain- 
able in the Civil Coiirr. {Bhtd'. J.) Gobind Nai- 
NDN. IE 1932 Lab. 641 (1). 

-3. 4(6) — MukararidaP — If a tenant , 

LMukararidars' have not been exclud 'd from the de- 
finition of a tenant under Cl. (5) of S. 4. The question, 
whether a Mukarraridar comes within that definition, 
will have to be decided on the conditions on which the 
land is held by him. Where it appears from the lease 
that the land was taken by the Mukarraridar on payment 
of Rs. 3 per kanal as rent, this would be sufficient to 
bring him within the definition of the term. {Bhide. J.) 
Fazal Ahmed j/. Tola Ram Singh. 161 IC 349=* 
8 B.L. 726 = 37 P.L.E, 735 = A.I.R 1936 Lab. 244. 

S. 4 (6) — ' Landlord'*' — Transferee of right to 

recover rent. 

The transfer of a mere right to recover rent could not 
make the transferees “landlords” within the definition of 
the term as given in the Punjab Tenancy Act. 61 P.L. 

R. 1912, Foil. {Bkuie. J.) SUNDAR SingH v. KARAM 
Chand. a I.E. 1936. Lah 976. 

3 . 4 ( 6 ) {7)— ^'Landlord'*. 

Every successor in interest of a landlord and every 
person w’ho is entitled to receive rent from the tenant is 
a landlord for the purposes of the Act. {Xfir Ahmads 
A./.C.) Akbar khan V. Kala Khan. 154 I.C. 896 
= 7R Pesh 89 = A.I.R. 1936 Pesh. 20. 

— ——3.4(12) — Haq ihtrafi — Suit for recovery of — 
Forum, 

Haq ihtfafi \% 2 l village cess within the meaning of 

S. 4 (12) of the Act and a suit for the recovery thereof is 
properly triable by a revenue Court. {King. F.Cf) 
Sher Singh v. Faqiria. ll Lah.L.T. 163. 

— — Ss. 6 and 8 — ''‘Settling along with the founders^ 
— Meaning, 

The meaning of “settling along with the founders** is 
settling contemporaneously but settlement by the foun- 
der may take place at some stage after the original 
foundation. {Irving. F.C.) ParaS RAM v. MaKHAN 
LAL 11 Lab L.T 81. 

—3. 6 ( 1) ( a ) —0 cupancy ri ghts — I n ference as to 
— Rent not exceeding revenue. 

Where possession is traxd to the year 1863 and the 
rent has never exceeded the amount of land revenue and 
cesses the presumption is in favour of the acquisition of 
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occupancy rights by the tenant and when there is no 
xebutting evidence the tenants should be treated as 
occupancy tenants. ( Djbson^ SUGGHAN v. 

Ram Saran. ll Lah.L.T. 12. 

Ss. 6 and 8 — Transfer of mortgage rights — 

Kight of land tor li to object — Decree for possession. 

When an occupancy right has been mortgaged the 
4andlord can object to a transfer of the mortgage rights 
from the otiginal mortgagee to another. Where the 
Court decrees possession in such a case at the instance 
of the landlord the decree should be passed against the 
transferee and not against the tenant. {^Irving, F.C.) 
Fauja V. Taj Beg. 11 Lah.L.T. 64. 

Ss. 6 and 8 — Transfer of occupancy right — 

Acquiescence by landlord — Inference. 

When a tenant under S. 6 or S. 8 has transferred this 
right of occupancy without having obtained the consent 
in writing of the landlord, unless the landlord sues with- 
in a reasonable time his acquiescence may be inferred 
and if inferred will disentitle him to the relief claimed. 
iirvtng, F.C.) Kandu v. Maula Bakhsh 11 Lab. 
L.T. 77. 

— — S. 8 — Acquisition of occupancy rights — Proof — 
Mode of. 

Occupancy rights can be established under S. 8 by 
proof ot a promise never to eject, either express or 
implied, {frying^ F.C.) BabU v. SHIB NaTH. 13 
LahLT. 25. 

Ss. 8 and 10— Scope. 

S, 10 does not preclude a man from acquiring rights 
of occupancy under S. 8. {JCtng, F.C.) UmaR IIayaT 
V. Fazil. 11 Lah.L T. 166. 

S. 9 — Occupancy rights — Rejection of claim — 

Acquisition of tight by adverse possession. 

Where the claim of occupancy right has been negatived 
in mutation proceeding the tenant cannot acquire the 
•same right by the mere fact that he has been in long 
possession and has not been evicted. {Miles Irving., 
F.C.) Saidu z/. Sultan Ahmad. 13 Lah.L.T. 12. 
— — S. 14 — Scope — Suit for rent on basis of lease — 
Absence of proof — Relief by way of damages — Power to 
grant. 

Under S. 14, it is consistent to grant relief on a claim 
for rent and to grant rent as from a tenant at will, or 
damages as from a trespasser for use and occupation, 
when the lease sued on is not properly proved, although 
the reverse would not be true, (^ftvtng^ F.C.) C. N. 
Chandka V. AHMED Yar. 13 Lah L T. 34. 

— -3. 16 — Landlotd — Who /j— H ibsedari kasht — 

Practice of — Payment of rent to another co sharer — 
Validity of. 

The landlord means the person under whom a tenant 
holds land and to whom the tenant is liable to pay rent. 
Under the practice known as ^'hissedari kashf' one of 
the several co-owners of land is by agreement the sole 
landlord in respect of a certain parcel of a joint estate. 
Where there is such a practice, the landlord is the parti- 
cular shareholder to whom the land in question has 
fallen and the tenant cannot plead the protection of 
S. 15 so as to enable him to pay his rent to any other of 
the CO sharers. {Irving and Boyd, F.Cs.) RAM ChaND 
V, JAIMAL Rai. 11 Lah.L.T. 166. 

— S. 22 — Occupancy tenants under S. 5 (l)(a) 
erroneously declared as tenants under S. 8 — Malikana 
payable by. 

Where the defendants who would be occupancy 
tenants under S. 5 (1) {a) have been erroneously 
•declared as occupancy tenants under S. 8 in a previous 
litigation. 

Held, though that decision had become final, it would 
not ibe vequitable to enhance the malikana beyond the 
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maximum rate for occupancy tenants under S. 5 (1) {a)* 
{Fagan, F.C.) JAWAHAR SlNGH v, LABHU SiNGH* 
11 Lah.L.T. 161. 

S 24 (3) (a) — Premature suit for enhancement 

— Revision. 

Where the lower Court failed to note that the suit for 
enhancement had been instituted within the ten years’ 
period allowed under S. 24 (3) {a) of the Act and so 
was premature, the decree of the lower Court should be 
set aside in revision. {King F.C.) ALLAH DlVA 
Karim Bakhsh. ll Lah.L.T. 158. 

— -S. Adverse possession — Tenant holding over 

— Assertion of hostile title —Commencement of adverse 
possession. 

The Punjab Tenancy Act and not the Transfer of 
Property Act governs the case of a tenant holding over 
without the landlord’s consent. In such a case the mere 
assertion of an adverse title by the tenant cannot make 
the statute of limitation run against the landlord. Even 
if there is an assertion of an adverse title it can take 
effect only after the close of the agricultural year, 
{Bhide and Currie, //.) SOHAWA SiNGH v. KESAR 
SINGH. 13 Lah. 432-I.R. 1932 Lah. 715 = 140 I. 
0. 474 = 33 P.L.B. 771 = A I.R. 1932 Lah. 686. 

[R. 34 P.L R. 319(321).] 

Ss. 36 and 41 — Tenant for fixed period of one 

year and tenancy at will — Distinction between. 

Unless there is a definite contract or decree to the 
effect that the tenancy is for a fixed period of one year, 
the tenant is only a tenant at will, even though he is a 
tenant from year to year and falls under the description 
of S. 41 and bound by S. 36. {/rinng, P'.C,) FateH 
Singh z/. ram chand. 11 Lah.L T, 148. 

— 8. 38 — Abandonment— Section tf exhaustive. 
Abandonment under the Tenancy Act is not limited 
to the provisions of S. 38. {Daltp Singh, /.) HaNS 
Gir V. Raghbir Singh. 6 R L. 311=146 1.C. 1022 
= 34 P.L R 1066 = A.I.R. 1934 Lah. 163 (2). 

— 'Ss. 39 and Ejectment proceedings — Minor 

not properly represented — Effect, 

The fact that a minor is not properly represented in 
ejectment proceedings is no ground to grant him immu- 
nity from ejectment but it can form a ground for 
remand in an appropriate case. {Dobson, F.C,) HABIB 
V. Raja Joti Prasad. 11 Lah.L.T. 10. 

■S 39 — Repudiation of landlord's title — Effect 
of — E'orfeiture of right of occupancy. 

An occupancy tenant can only be ejected from his 
tenancy on the grounds enumerated in S. 39 of the Ten- 
ancy Act and so a suit for ejectment of the occupancy 
tenant does not lie on the ground that he had forfeited 
his right of occupancy by repudiation of landlord’s title. 
{Currie, /.) BiSHUN DaS v, ThAKAR SiNGH. I.R. 
1933 Lah. 186 = 142 I.O. 232 = 34 P.L.R. 319 = A.I. 
R. 1933 Lab. 488. 

Ss. 42 and Notice of ejectment— Omission 

of name of landlord — Effect, 

No suit to contest a notice of ejectment under Ss. 42 
and 45 can be held to be time-barred by reason of an 
omission of the name of a landlord whose name does 
not appear on the notice served on him. {Irving, F.Cf) 
BISH^MBAR LAL BaSHESHAR LAL V, RAM CHAN- 
DAR. 11 Lah.L.T. 89. 

rSs. 46 and 84 — Ejectment notice — Suit to con- 
test — Claim of occupancy right — Failure to decide issue 
as to— Revision. See Revision— FAILURE OF JURIS- 
DICTION. 13 Lah.L.T. 43. 

- -S. 46 — Notice against person who is not a tenant,. 

The relationship of landlord and tenant must exist at 
the time the notice is issued. So a notice issued against 
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a person who held a mortgage and whose mortgage was 
declared invalid by the Civil Court and who, in conse- 
quence, became a trespasser, is not valid. {^Itvings P. 
C.) Ranbhir Singh v, Lehna Singh. 11 Lali.L. 
T. 141. 

■— — -S. 45 — Notice under — Requisite for — Relation- 
ship of landlord and tenant, 

A notice under S, 45 cannot issue when the relation- 
ship of landlord and tenant does not exist between the 
parties, i^frving^ P.C.) GOBIND SlNGH v, GaNDA 
SINGH. 12Lah.L.T. 11. 

S. 46 {b)—Scope. 

S. 45 (5) is mandatory provided the Revenue Officer is 
satisfied that the notice was duly served. {Irung.F. 
C,) Fazal Din v, Dalip Singh. 36 P.Ii.R. 367. 
S 48 — Scope— Error as to construction of agree- 
ment and subject-matter of suit — Interference, 

S. 48 is conditional and permissive. A Court which 
applies its mind to the question of relief under S. 48 
does not commit a material irregularity if it decides the 
question in one particular way. 

Hehf that an error as to construction of an agreement 
is no grpund for revision but that error as to the pro 
perty comprised in the suit resulting in substantial 
injury to party is a good ground for interference. 
{/rvtng, PC.) Ram Das v. Shahbaz Khan. 11 
Lah.L.T. 83. 

— — S. Mortgagor holding as tenant for fixed 

term — Lt ibtltty to ejectment, 

A tenant not having a right of occupancy but holding 
for a fixed term can under S. 49 of the Tenancy Act be 
ejected from his tenancy at the expiration of the term 
even if there is no arrear of rent at all. Where the 
mortgagee has put in the mortgagor as his tenant, the 
latter is subject to all the ordinary liabilities of a tenant, 
whether as a tenant-at will or a tenant holding for a 
fixed term and subj-^ct to the liability for ejectment 
under S. 49. i/rmng, P.C.) PREM SINGH v. KiSHEN 
Singh. 11 Lah.L.T. 159. 

■ — 8. 60 — Death of occupancy holder — Suit by 
collateral claiming to succeed — Jurisdiction of Civil 
Court, 

The land in suit was the occupancy holding of one P. 
Certain persons claiming to be collaterals of P^ institut- 
ed a suit after the death of the latter for a declaration 
that they were entitled to succeed to the occupancy 
rights. The defendants denied that the plaintiffs were 
the reversioners of P and pleaded that by virtue of an 
agreement made by the plaintiffs during the lifetime of 
P they had relinquished their right to succeed to the 
occupancy rights in dispute. 

Held, that the dispute was not between a landlord 
and tenant but it was between a person who claimed to 
succeed to the occupancy rights of the deceased P and 
the owners of land and the suit was cognizable by Civil 
Court. (/< 2 ; Lai, /.) HUSSAIN v. GhuLAM MaHOMED. 
149 LC. 1107 = 6 B.L. 804 = 13 Lah.L.T. 61=A.I.B. 
1934 Lah, 271 (2). 

S. 60 A — Intention and scope of. 

The whole intention of S. 50-A of the Tenancy Act 
is to render final the decision of the Revenue Courts in 
cases under S. 45 by expressly barring recourse to Civil 
Courts for the purpose of attacking the decision of the 
Revenue Court in such cases. Therefore, the section 
bars a suit which, though on the face of it, is merely one 
for a declaration that the plaintiffs are owners by virtue 
of adverse possession, is in substance, one to contest 
their liability to ejectment which has already been de 
:ided by the Revenue Court. {^Currie, J.) MEHAR 
KHAN V. ATTA Muhammad Shah. 16 Lah, 1086= 
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166 LC. 692= 8 K.Ii. 11 = 37 P.LE. 607=A.IE. 
1936 Lab. 719. 

Ss. 63 and 54 — Mortgage without possess, on of 

occupancy rights — Subsequent sale ^ Sale set aside by 
landlord — Mortgage enforceable as against landlord. 

Where a landlord has succeeded in recovering posses- 
sion from the transferee of occupancy rights, the occu 
panry tenant can claim re entry not on the ground that 
he has got an> option to continue his tenancy but because 
the tenancy exists and as he is the tenant and his trans- 
fer has been declared void, he is entitled to the posses- 
sion of his rights So where the landlord got decree in his 
favour setting aside a sale of the occupancy rights by the 
tenant and got possession, a mortgagee (without posses- 
sion) of the occupancy rights Can enforce his mortgage 
against the landlord, as the occupancy rights still subsist. 
(Praser, J. C. and Saaduddtn, A. J. C .) MUQARRAB 
Khanz/. NANDRAM. I.E. 1933 Fesh. 12=1421.0. 
518=A.I.R 1933 Pesh. 49. 

Ss. 63 and Non-compliance — Refusal of 

mutation. 

If a transff^r has taken place mutation must not be 
refused simply because the landlord refuses his consent 
or because the provisions of Ss. 53 and 56 have not been 
complied with. {Irving, F. C.) KhuSHAL DaS v. 
Kesar Singh. 11 Lali.L T. 18 

Ss. 63, 59 and Occupancy tenant — Right to 

dispose of tenancy by will. 

There is no power in the occupancy tenant to dispose 
of the occupancy tenancy by will, (/rvmg, P. C.) 
Saparas V. Mt. Amiran. 13 Lah.L.T. 40. 

S. 66 — Occupancy rights — If realisable assets 

of insolvent. See PROVINCIAL INSOLVENCV ACT, 

S. 10. 163 I.C. 460 = A.I.R 1935 Lah 183. 

S. 56 — Consent not in writing — Acquiescence of 

landlord — Effect of. 

Where the consent of the landlord is not in w’riting as 
required by S. 56, acquiescence cannot be pleaded as a 
bar to a suit to declare a sale invalid. 12 Lah. L. T. 1, 
Foil. {Irving, P. C.) KhUDA BAKHSH v. MeHR 
Singh. 12 Lah.L.T. 4. 

S. 66 — Transfer of mortgage rights — Right o* 

landlord to object — Decree for possession. 

Whene an occupancy right has been mortgaged the 
landlord can object to a transfer of the mortgage rights 
from the original mortgagee to another. Where the 
Court decrees possession in such a case at the instance 
of the landlord the decree should be passed against the 
transferee and not against the tenant. {Irving, F. C.) 
Fauja V. Taj Beg. 11 Lah L.T. 64. 

Ss. 66 and 60 — Transfer by occupancy tenants 

— No consent in writing by landlord — Acquiescence of 
landlord — Effect of— Suit by landlord to set aside 
transfer — Mai ntai nab titty. 

In the face of the mandatory provisions of law which 
require the consent of the landlord to be expressed in 
writing, acquiescence of landlord evinced by silence and 
even accompanied by receipt of rent but not expressed 
in writing is not a bar to a suit under S. 60 of the Act 
to set aside the sale of land by occupancy tenants hold- 
ing under S. 6. {Irving and Boyd, F.Cs.) ATA ULLAH 
V. Ghulam Haidar Khan. 12 Lah L.T. 1. 

B. 67 — Hypothecation of occupancy rights— 

Validity of. 

The Tenancy Act does not forbid a hypothecation of 
occupancy rights. {Fraser, J. C . and Saculuddin, A J. 
C.) Muqakrab Khan v. Nand Ram. I.R. 1933 
Pesh. 12=1421.0. 618 = A.I.R. 1933 Pesh. 49. 

S. 69 — Agreement in wajib-ul-arz relating tee 

succession — / nterpr elation. 



3057 


CIVIL, CRIMINAL AND REVENUE. 


305 » 


PUNJAB TENANCY ACT (1887), S. 69. 

An agreement in wazib ul~arz providing for the succes- 
sion of shank nazdtkt is an occupancy tenant must be 
intei preted in the light of the provisions of S. 59 of the 
Punjab Tenancy Act. It is reasonable to suppose that 
the landlords agreed to the succession of such collaterals 
as would be entitled to succeed under the tenancy law 
and custom. Where a person rests his case upon an 
agreement oversiding the statutory rules of succession 
contained in S. 59, he must show that the language of 
the agreement is clear and that the intention is unmis- 
takable. (^Rangt Lai, J ) COURT OF WaKDS, ANAND 
PUR Estate v . Jiw \N Singh. 7 B.L. 110 = 161 1.0 
233 = 36 P.L.R. 31 = A.I.R. 1936 Lah. 20. 

— S. 69 — Alienation tn contravention of section — 
Reversioner — Right to challenge. 

Alienation of occupancy rights in contravention of 
S. 59 cannot be challenged by the reversioner where the 
parties are not governed by custom. 98 P.R 1907, Foil. 
{Bhule.J.) Feroze Din v, Khair Din. 6 I.R. 
(Lah.) 76 = 145 I.C. 204=34 P.LR. 1049 = A.I.R 
1933 Lah. 184 

>3. Alienation of occupancy ? ights by widozv 

— Person tutilled to succeed after her, if affected. 

If a statute confers upon a person a limited interest 
only, the position is much the same as when a limited 
interest i*? created by a will, and the person entitled to 
succeed on the termination of that interest cannot be 
affected by any act of the holder of the limited interest, 
unless he has himself acquiesced therein. Accordingly 
an alienation by a widow on whom a right of occupancy 
has devolved does not affect a person entitled to succeed 
after her. {Heckett,J.) SuLTAN BaKSH v . BUTA. 
A.I.R. 1935 Lah. 99, 

S. 59 —Death of ol l upancy tenant — Mutation tn 

equal shades tn names of widow of deceased tenant and 
hts mother — Subsequent remarriage by widow— Effect of 
— Right of reversioners . 

On the death of an occupancy tenant the tenancy was 
mutated in the names of his w'ldow and his mother in 
equal shares by mutual consent. The widow' remarried 
and in a suit by the reversioners of the deceased 
tenant. 

Held, that the mother did not become a co tenant 
merely by the mutation as the plaintiff or landlords had 
not consented to the arrangement as between the widow 
and the mother, and that the reversioners w’ere entitled 
to succeed to the tenancy {Bkide, /.) Mt. PUNJAB 
Kaur V. Mana Singh. 149 I.C 611 = 6 R.L. 693 = 
A.IR. 1933 Lah 396. 

— S. 69 — Death of occupancy tenant without heirs 
— Landlord tikes free from tncumbrances. 

On the death of an occupancy tenant without heirs the 
landlord does not take by devolution. He takes posses- 
sion because the tenancy has become extinguished. 
Consequently a mortgagee from the tenant has no rights 
against the landlord and the latter takes the land free 
from encumbrances w'hether he had notice or not of the 
same. (^Broadway and Currie, /J,) NlZAM DiN v. 
MT Wazir Begam. 11 Lah 716 = 131 1.0.342 = 
82 P.L.R. 183 = A.I.R. 1931 Lah. 211. 

S. 59— Entry in wajib ul arz regarding succes- 
sion according to law — Qar abatis from common ancestor 
occupying land held entitled to succeed. 

A person who rests his case upon an agreement over 
riding the statutory rules of succession contained in 
S. 59 must show that the language of the agreement is 
clear and that the intention is unmistakable. But where 
a wajib ul-arz of 1852 qualified the right of qarabatis 
by the words “jo mustahiq hai“ which can reasonably be 
interpreted to confine the ^ right to those entitled under 
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the law then under S. 59 those qarabatis can succeed' 
whose common ancestor occupied the land. 19 P.R. I9l7, 
Foil. (^Jat Lai and Abdul Qadtr, //.) LABHU v. 
Uttam. 12 Lah. 652 = I.R. 1932 Lah. 30 = 136 1.0. 
46 = 32 P.L.R. 968= A.I.R. 1931 Lah. 371. 

— S. 69 — Joint tenancy— Succession. 

A joint tenant has a ri^^ht to succeed to a joint tenancy 
in the absence of any nearer reversioner, even though 
the shares have been specified. {Beckett^ /.) SULTAN 
Baksh V. Buta. A.I.R. 1936 Lah. 99. 

S. 69 — Occupancy tenant — Poivers of bequest. 

S. 59 enacts the mode of devolution of property held 
by occupancy tenants; there is no powt-r in the occup- 
ancy tenant to dispose of the occupancy tenancy by a 
will taking effect after his death. {Addison and Agha 
Haidar, //.) SIkWAN SiNGH v . KaRTAR SiNGH. 
149 I.C. 620 (2) = 6 R.L. 700 A.I R. 1933 Lah. 400. 

S. 69- Occupancy tenant — Widow succeeding to 

son under permission of Government — Effect of — Gift 
by widow’ to daughter with sanction of Commissioner — 
Validity as against husband’s reversioners. See PUN- 
JAB COLONISATION OF GOVERNMENT LAND ACT, 
Ss. 19 AND 21 {a\ 16 Lah. 252. 

S. 59 — Rights of tenant's widow— Effect of 

re-mar rtage. 

The interest of a widow’ of a deceased tenant on whom 
the right of occupancy has devolved terminates on her 
re-mairiage irrespective of the existence or non-exist- 
ence of male collateral relatives {Tapp, J ) Mt. PaR- 
xMESHRi V. Ralla, I.R. 1933 Lah. 232 = 142 I.O. 646- 
= 34 P.L.R. 403 -A.I.R. 1933 Lah. 140. 

-.Ss. 69 and 60 — Sale of occupancy rights by 

widow — Reversioner —Competency to question. 

Independently of the provisions of Ss. 59 and 60 there 
are privileges conferied on reversioners and co tenants. 
The reversioners are competent, under custom, to ques- 
tion the sale of occupancy rights by a widow, but it has 
to be shown that the common ancestor of the plaintiffs 
and her husband had held the land. {Mir Ahmiid, A, 
J. C.) Nadir v. Mt. Karam Nishan. 163 1 0. 941 
= 7 R. Pesb 77 = A I.R. 1936 Pesh 3. 

Ss. 59 and 60 — Scope — Occupancy right — 

Transfer by widow to landlord — If void — Right of 
transferee from co-tenant to impeach after death of 
widow. 

A transfer of occupancy rights by a widow in contra- 
vention of S. 59, is only voidable and that too at the 
in^'tance of the landlord only under S. 60 It is not 
void. When the transfer is a surrender in favour of 
the landlord, it is perfectly valid. An assignee of a co- 
tenant of the widow has no locus standi to impeach the 
surrender On the widow's death after the surrender, 
there is nothing left who can survive to the as^'ignee of 
the co-tenant, and a suit by him after the death of the 
widow for possession of the widow’s share is not main- 
tainable. {Addison and Dm Mohammad , JJ.) HaR- 
GOBIND V. OurdaSmal. 156 I.C. 836 = 7 R.L. 776 = 
37 P.L.R. 403 = A. I.R. 1936 Lah. 70. 

S. 69 — Succession — Joint tenants. 

By a legal fiction joint tenants have always been treat- 
ed as one tenant and on the death of a joint tenant, the 
occupancy tenancy does not extinguish but survives to 
his co-tenant. {Mtr Ahmad, A,J. C.) NADIR v. Mt. 
Karam Nishan. 163 10. 941 = 7 R. Pesh 77 = 
AIR. 1935 Pesh. 3. 

— — S. 69— fW/ by occupancy tenant with consent of 
wife — Next reversioner — Right to sue for declaration. 

Where an occupancy tenant made a will in respect of 
the tenancy with the consent of his wife and a nephew 
challenged the will. 
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Held, that though the parties were Mahomedans the 
wife being only a life tenant under the statute her 
consent \^ab not sufficient and that the nephew as the 
next reversioner was entitled to a declaration under 
S. 42, Specific Relief Act. KBhide, J.) FeROZE Din 
z/. Khair Din. 6 I.R. fLah ) 76-14610. 204-34 
P.L.R, 1049- A.I.B. 1933 Lah. 184. 

— — S 69, PlOViSO’—Oceupa/io^t of land by ancestor 
— Proof — Entry tn settlement. 

Where the suns of A are enteied in the settlement of 
1854 in joint possession of the tenancy along with their 
uncle J while the t mqth ttnquq muzarian of 1865 made 
it clear that the tenancy was an old e'stabii'jhed one. 

Held, that the presumption was irresistible that A 
occupied the land. {Addison, Jf) SOHAN SlNGH v* 
Rahjviat Ullah. IB, 1931 Xiah 999 — 134 I«0. 
791 = 32 P.L.R. 601. 

S. 59 {X)—S^^P^ — Tenant holding for brief 

period — Whether can be said to have occupied the land. 

The occupancy tenancy devolves upon the male col- 
V lateral relatives of a deceased occupancy tenant after 
the widow’s death in the absence of the male issue pro 
vided that the common ancestor had occupied the land. 
It is impossible to construe the proviso to S. 59 (1) as 
meaning that a tenant holding an occupancy tenancy 
for a brief period under the existing occupancy tenant 
or a trespasser holding the land, say, for two days, is a 
person who occupied the land. (i,4ddtron, y.) Mltla 
Singh Mahomed Sher. I.R. 1931 Lah. 683 (1) 
= 132 1.0. 391 (1) -32 P.L R. 399 - A I.R. 1931 Lah. 
607(1). 

S 60 — Suit under — Limitation. See LIMITA- 
TION Acr, ART. 120. 13 Lah.LT. 40. 

— 'S 69 — Scope — Tenant* s right to compensation. 

What S. 69 means is that a tenant who has broken 
up land thereby gains a peculiarly privileged status which 
entitles him to compensation for disturbance; that means 
for being disturbed and for nothing else. This is in 
addition to any compensation due for improvements, in- 
cluding the very improvement of breaking up the land. 
{/rvin^, F.C.) HOSHNAK RAI v, GhULAM MUS- 
TAFA. 11 Lah L T. 116. 

S. 70 — Eieitment suit — Tenant's claim for 

compensation — Duty of Court to direct. 

It is mandatory under S, 70 that in a suit to contest 
■ ejectment the Court should direct the tenant to file a 
statement of his claim to compensation. The Financial 
Commissioner can interfere of his own mere motion to 
enforce S, 70 where the lower Courts have overlooked 
the provision. {Miles frying, F.C.) FaTEH SlNGH 
z/. Khushi Mohamad. 35 P.L.R. 428. 

— S. 10— Scope. 

S. 70 IS mandatory and the Court is bound to 
determine the question of compensation before the 
ejectment decree is allowed to be put in execution. 
{Miles Irving, F.C.) KHUDU v. SHER KHAN. 13 
Lah.LT. 14. 

S. 70 (2) — Mandatory provisions — Non compli* 

ance — Interference. 

Under S. 70 (2) if a Court decrees ejectment of a ten- 
ant the Court is bound to determine the amount of 
compensation due to the tenant; where the Court ignores 
the provisions of that section the order can be set aside 
on ground of material irregularity. {Irving, F C.) 

Bish^mbar i.al H vsheshar Lal V. RamChandar. 

llLahL.T 89. 

— — S. 14 -Scope. 

S. 74 is intended to provide for the cases in which 
in spite of the provisions of the law u tenant has 
been actually ejected and it does not absolve any Court 
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from preventing ejectment taking place before compen- 
sation has been paid. {Miles Irving, F.C.) KhUDU 
V. Sher Khan. 13 Lah.L T. 14. 

-S. 77 — Amount of rent — Determination — Juris- 
diction of Civil Court. 

A Civil Court is precluded from determining the 
amount of rent clue from a lessee to a lessor by S. 77. 
And the mere fact that the lessee was proceeded against 
ex parte and that as a witness he admitted a certain sum 
to be on this head, cannot possibly confer jurisdiction 
upon the Court which it would not otherwise possess. 
{Middleton, J.C and Mir Ahmad, A.f.C.) MazUL- 
LAH Khan iiayat Khan v. Mahomed Yakub 
Khan. 167 1.0.240 = 8 R. Pesh. 21-A.I.R. 1936 
Pesh. 107. 

— 3 g 77 and 88 — Attachment of land in execution 

of rent decree — Release of, on obiectiou — Suit by decree- 
holder — Jurisdiction of Revenue Court. 

Where in execution of a rent decree a certain land 
was attached but on intervention of an objector, the land 
was held not liable to attachment, a suit by the decree- 
holder to determine the rights between the objector and 
himself is not one which the Revenue Court, the jurisdic- 
tion of which IS strictly limited, is competent to entertain 
under S. 77 of the Punjab Tenancy Act. Having regard 
to S. 88 of the satne Act and the rules made thereunder, 
O. 21, Rr. 58 to 63, C. P. Codf*, apply to the case and 
the matter could only be determined by a suit under 
O. 21, K. 63 brought in a Civil Court. {Lord Tomlin.) 
Mahomed akbar Khan v. Mjan musharaf .Shah. 
61 I A. 371 = 15 Lah 836 = 60 CL.J. 261-39 O.W. 
N. 89=1511.0. 221 = 7 R.P.O. 61=40 L.W. 396 = 
11 OWN. 1168 = 18 BD. 475 = 36 P.LR. 286 = 4 
A.W.R. 398 = A.I.R. 1934 P.O. 217 = 67 M.L.J. 641 
(P 0.). 

— — S. 77 — Dues not falling under Act — Suit to 
rec over — Maintai na ht lity. 

Where certain Brahmins who were in the position of 
jagirdars sued certain Rajputs who were in proprietary 
possession of lands to recover certain revenue which 
had been reserved to them and it appeared that no por- 
tion of the produce repiesented any priestly dues, 

Held, that the dues were not covered by the provi- 
sions of the Punjab Tenancy Act and that the suit was 
consequently not cognizable by the Civil Court. {Shadi 
Lal,C.J and Broaiway. /.) ViDYA DHAR v. DILA 
Ram. I.R. 1931 Lah 873 = 134 I.C. 106 = 32 P L.B. 
477 = A.I.R. 1931 Lah. 662. 

S. 77 — Jurisdiction of Revenue Court — Suit by 

lanilord for declaration of title and possession — Resist- 
ance by third p irty. 

In a suit by a landlord for declaration of tide and for 
possession of the land on the death of the occupancy 
unant, if the mortgagees in possession are also implead- 
ed, the suit as against them is not cogniz ible by the 
Civil Court but only by a Revenue Court. {Bhide, J.) 
Beuzt Beu Ram. 154 I C. 62 = 7 R.L. 612 = 37 P. 
L.B 153 = A.I.R. 1934 Lah. 445. 

— 3. 77 — Occupancy tenancy — Powers of Revenue 
Court. 

The question whether a person is an occupmey tenant 
or not should be decided by a Revenue Court, and not 
by a Civil Court. {Oalip Singh, J.) GaNGARAM v. 
HELU. 147 1.0. 605 = 6 R L. 398 (2) = A.I.E. 1933 
Lah. 999. 

-3. 11— Occupancy tenant— Suit for profits — 

Jurisdiction of Civil Court. 

An occupancy tenant is not a co-sharer and S. 77 does 
not apply to a suit between occupancy tenants for leali- 
sation of profits. Such a suit is triable by a Civil Court 



3061 


CIVIL CRIMINAL AND REVENUE. 


3062 


PCJN J A.B TB AOP (1887), 3. 77. 

and the mere fict that another claim properly falling 
within the jurisd'Ciion of the Revenue Court is super- 
added will not confer jurisdiction of the Revenue Court. 
iBhiiie, J.) RUKN JDDAULAH V. MAHOMED UMAR 

D\raz \l\ Khxm. IR 1932 Lah. 633^138 I.O. 
765 = 33 P.LR 768 =A.I.B 1932 Lah. 695. 

-3. 77 — Purckastr of ^hare of landlord' t rent — 
Suit against tenant tor rent — Forum, 

Where a purchaser of a share of the rent to which 
certain landlords were entitled sued the tenants for rent, 
the suit is cognizible by a Civil Court. 6l P.L.R. 
1912. F ,11. {Addison, J ) ISHAR v. OlTTU. 12 Lah. 
433 = 134 I.C. 1119 = 32 P.L.R. 924 = A.I.R. 1931 
Lah. 623. 

■3 77 — Suit for efectmmt of tenants of Govern- 
ment land — Forum, 

Where the Secretary of State sued certain tenants in 
ejectment on the g ound that they had committed a 
breach of the conditions of the lease and it further ap- 
peared that the lease was not for the purpose of sub let 
ling the holding, 

l/eld^ that the suit against the tenants could be main- 
drained only in the Revenue Court and not in the Civil 
•Court. {Bkide, J.) SECRETARY OF STATE FOR 
India Bahadur Chano. IR 1931 Lah. 863= 
133 I.C. 895 = A.I.R. 1932 Lah. 67. 

—3.77 — Suit by purchaser for removal of struc- 
tures erected by lessee — Jurisdiction, 

A suit by purchaser of lessor’s proprietary interest for 
removal of structure^ erected on the land by the lessee is 
triable by a Revenue Court. (^Mir Ahmad, AJ.Cf) 
AKBAR KH\Sv Kada Kh\N. 154 I.O. 896=7 B. 
Pesh. 89 = AI.R. 1935 Pesh 20. 

—S. 77 {3)— Applicability —Question if occupancy 
rights fall under S, S or t or 8, 

A dispute between parties whether certain occupancy 
rights fall under S. 5 of the Punjab Tenancy Act and 
are therefore liable to be sold in execution of a decree or 
whether they mii-st be hel I to fall under S. 6 or 8, is 
mot one which is covered by the provisions of .S. 77 (3). 
•{Abdul Fashil, J.) Prabhu BanwaRI. 155 1.0. 
320 = 7 R L. 693 = 35 P.L.R 781 = A.I.R. 1934 Lah. 
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Held^ that the points were more appropriately deter- 
minable by a Civil Court and that if they would be 
wrongly decided, action could be taken under S. 100 and 
the decrees registered as those of a Revenue Court. 

/.) POHU Lalz/. Kapura. I R. 1931 Lah. 6-47 = 
132 10. 663 = A I R. 1931 Lah. 707. 

— 3.77 (3)fl) — Suit against landlord by ejected 
tenant for compensation— Jurisdiction of Civil Court, 
A Civil Court has no power to take cognizance of a 
suit brought by a tenant, who had been ejected by his 
landlord, for compensation for breach of contract of 
lease and for illegal and unjustified termination of lease. 
Such a suit is cognizable only by the Revenue Court. 
{Jat Lai and Skemp, JJ.) RUPLAL & SONS v. SECRE- 
TARY OF STATE. 16 Lah. 687 = 157 1.0. 684 = 37 
P.LR. 836 = 8 R.Jj. 131 = A.I.R. 1935 Lah. 903. 

3 77(3) (1) — Suit by occHpafiiy tenant for 

declaration of hi s right to share ot produce — Jurisdic- 
tion of Civil Courts. 

I A suit institutefi by an occupancy tenant against his 
j landlord for a declaration that the plaintiff is entitled 
to a share of the total produce of the land which was 
the subject of tenancy is cognizable by the Revenue 
Courts exclusively and not by the Civil Courts. Where, 

I however, the case was tried by the Civil Court in good 
I faith and the objection as to jurisdiction has not prejudic- 
ed either of the parties, the decree of the Civil Court 
I may be registered as that of the Revenue Court. {Jai 
Laly /.) ABDUL RaHIM v. DlTTA. 6 I.B. (Lah.) 
158 = 1461.0. 30 = 34 P.L.R. 970. 

—3. 77 (3) (4) — Purchaser of landlord's right — 
Suit to recover arrears of rent— Jurisdiction of Civil 
i Court, 

I A suit to recover arrears of rent in respect of agricul- 
1 tural land by a person who has purchased the landlord’s 
j right to recover the arrears is cognizable by a Civil 
: Court as such purchaser cannot be regardetl as a land- 
; lord within the meaning of Cl. («), S. 77 (3). 13 1. C. 
5U and A. I. R. 1931 Lah. 623, Rel on. {Shadi Laly 
\ C J. and Broadway, J^ FaTEH CHAND v. ARJAN. 

: I.R. 1933 Lah 330 (1) = 143 I.C. 297 = 34 P.L.ft. 
496 = A.I.R. 1933 Lah. 415. 

(as amended by Act III of 1912), S. 77 (3), 


733(1). 

— S. 77 (3) — Applicability — Tenant suing for 

refund of advance rent — Jurisdi:tion of Civil Court, 
Where the landlord f lils to place the tenant in pos- 
session and the latter institutes a suit for refund of 
the rent paid in advance the ^uit is cogmzible by the 
•Civil Court. 172 P R. 1888, Foil {Ai^hi Haiiar /.) 
Bhagwan Singh v. Ganda Singh. I.R. 1931 Lah. 
743 = 133 I.O. 119 = 32 P.L.R. 203 = A.I.B 1931 
Lah. 269. 

—3. 77 (3 )—.?/«/ to recover rent from surety-^ 
Forum, 

A Revenue Court cannot take cognizance of a case in 
which a man is sued on account of rent of land for 
which he is alleged to have given security. {Townsend , 
F,C.) Bahal Singh v, Jagat Singh. 10 Lah. 
L.T. 26. 

• — 3. 77 (3)— -S’//;/ for rent by assignee of mart 

gagee— Jurisdiction of Civil Court — Erroneous exercise 
— Correction, 

The points which arose for determination in a suit by 
an assignee from the mortgagee for rent were: (1) 
Whether the defendant is the mortgagee and if he had 
.assigned his rights; (2) whether the mortgagee made over 
the lands to others for cultivation on payment of batai\ 
‘(3) whether the cultivators were owners or were liable 
io render any produce to others. 


I Proviso -Effect of proviso — Case nut falling under 
clause {Z)— Applicability of proviso. 

The practical effect of the proviso is that whereas 
before its enactment Civil Courts were prohibited from 
trying those suits only in which the question raised in 
the plaint ex fado fell within one or other of the clauses 
of S. 77 (3.) their jurisdiction is now b.irred in those 
cab>es also in which on the averments in the plaint the 
suit is properly triable by a Civil Court but the defen- 
dant’s pleas raise a question which under the sub section 
is to be determined by the Revenue Courts only where 
neither the plaint nor the pleas raised a question within 
cl. {d) or any other clause of S. 77 (3) the proviso dots 
not come into operation. {Teh Chand ant CurriCy J J.) 
Sham Singh z/. Amarjit Singh. 12 Lah. 111=: 
I R. 1931 Lah. 527 = 132 I.O. 16 = 32 P.L.R. 329 = 
A.1R 1931 Lah. 362 

—3. 77 (3), Proviso (1) — Suit tn Civil Court on 
ground that defendant 2 uas trespasser — Court finding 
him as tenant — Procedure, 

Where in a suit for possession on the allegation that 
the defendant is a trespasser, the Civil Court finds that 
the defendant is a tenant at will of the plaintiff, it must 
foMow the procedure laid down in proviso (1) to S. 77 
(3) of the Act and return the plaint for presentation to 
the Collector. {Abdul Rashid y /.) MaHOMED v, 
Allah Ditta. 165 I.O. 242 = 7 R.L. 668 = 35 P.L.R. 
411=A.I.R. 1934 Lah. 363. 



3064- 


THE QUINQUENNIAL DIGEST, 1931—1935 


3063 

PUNJAB TENANCY ACT (J887), S. 77. 

S. 77 (3) Proviso — Sutt involving issues relat- 
ing to conditions of tenancy — Jurisdiction of Revtnue 
Court, 

A suit by a mukaraiidar against the landlord in which 
certain issues relating to the conditions of the tenancy 
arise between the parties, is cognizable by a Revenue 
Court in view' of the proviso to Sub-S. 3 of S 77. 
{Bhlde.J.) FaZAL AHMED v. TOLA RaM SlNGH. 
1611.0.349 = 8 EL. 726=37 P L.E. 736 = A.IR 
1936 Lah. 244. 

S. 77 C3), Provisos (1) and {2)—Applicalnltty 

— Suit for possession by occupancy tenant — Land hid 
pleading extinction of occupancy rights — Jurisdiction 
of Cm I and Revenue Courts — Test, 

The plaintiff’s father sold an occupancy holding to 
certain person'. The landlords suei< in the Revenue 
Courts for ejectment of the vendees on the ground that 
the sale was voidable at their instance. Ti.ey obtained 
a decree from the Revenue Court and in execution of 
that decree the vendor as well as the vendees were 
evicted from the tenancy. The plaintiffs sued in the 
Civil Courts for possession of his occupancy holding on 
the ground that he was entitled to be restored to pos- 
session after the sale had been set aside. The landlords 
pleaded that the occupancy rights had become extinct 
and that issue was tnable by the Revenue Courts. 

HeUf that if it was necessary to decide the is'^ue 
raised by the landlords, S. 77 (3), proviso (1) applied 
and the plaint should be returned for presentation to the 
Collector and the Revenue Cnurt would have to decide 
the suit. If, however, the suit can be dispo.sed without 
going into the question exclusively triable by the 
Revenue Court, the Civil Couit may de<Ttle the suit. 
(Addison and B/iide. JJ.) LauHU v, BaLWANT SINGH. 
12 Lah. 646 = I.E. 1931 Lah. 907 (2) = 134 I.O. 203 
(2) = 32P.LE. 362 = A.I.E 1931 Lah 294. 

S, 77 Applicability— Nature of tenancy 

not in dispute — Right of claimant to succeed as the issue 
— Jurisdiction of Civil Court. 

S. 77 (3) (^/) is applicable to those ca'^es only in which 
the relationship of landlord and tenant is admitted and 
the object of the suit is to determine the natuie of the 
tenancy, i e,, whether the statuts of the tenant falls under 
S. 5, 6, 7 or 8. Where the point for decisions is not 
the nature of the tenancy but whether the defendant is 
related to the deceased and if so whether their common 
ancestor had occupied the land so that if those facts 
were proved the claimant should ipso facto be entitled to 
succeed to the oc cupancy tenancy, the suit is cognizable 
by a Civil Court and the prohibition under S. 77 (3){</) 
has no application. {Tek Chand and Currie, JJ,) 

Sham Singh v amarjit Singh. 12 Lah. 111 = 
I.E. 1931 Lah. 627=1321.0. 15 = 32 P.L.E. 329 = 
A.I.E. 1931 Lah. 362 

S. 77 (3) (d) — Scope — Question if deceased 

tenant had abandoned his rights — Jurisdiction of 
Civil Court. 

The question whether a deceased tenant had or had 
not abandoned his rights does not come within the 
terms of S. 77 (3) (d) of the Punjab Tenancy Act and 
the jurisdiction of the Civil Court is not, therefore, 
ousted wlien the landlord takes the plea that the tenancy 
right of the predecessor of the plaintiff had been aban- 
doned and his occupancy rights thereby extinguished. 
(/Jahp Sinch, /.) MaNSAB ALI KHAN v. RaM 
Karan. 159 I.C 419=8 EL 397 = 37 P.L.E. 378 = 
A.I.E. 1936 Lah 686. 

— S. 77 (d)- Suit by tenants to establish their 
right to occupancy 'y inheritance — Jurisdiction. 

Where the plaintiffs, who were admittedly tenants, 
sought to establish their right to hold the property as 
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occupancy tenants on the ground of inheritance, held^ 
that the suit came within the ambit of S. 77 (d) of the 
Act and was consequently cognizable by a Revenue 
Court. {Shadi Lai, CJ, and Broadway^ /,) MaHLI 
V. Narindak Singh. I.E. 1933 Lah. 289(1)= 142 
I.O. 857 (1)=34 P.LE. 435=A.I.E. 1933 Lah. 610. 

S. 77 (3) te ) — Persons occupying houses in abadi 

— Sun for ejectment — Jurisdiction of Civil Courr . 

The plaintiff instituted a suit in the Court of the As- 
sistant Collector for ejectment of the defendants alleging 
that they had settled the defendants in houses construct- 
ed by them, that the latter in lieu of rent agreed to 
supply them Kallar which they intended to utilize as 
manure for their agricultural lands and that they had 
not peiforn.ed the conditions on which the houses were 
given. The houses in dispute were situated in abadi- 
c^r/tand the land on w’hich they stood was classified as 
gairmumktn abadt. The defendants had no other land’ 
in their possession for cultivation along with the houses. 

Held, that defendants did not hold land under the 
plaintiff for agricultural purposes and that the suit was 
maintainable in the Civil Courts. 

Semhle . — As regards agricultural purpose mentioned 
in S. 4 (1) it the purpose of the occupier and not the 
object of the owner which supplies the test. (Jai Lai, 

J) Mammon z/ Allah Bakhsh. IE. 1931 Lah. 
68'?= 132 1.0. 847- A.I.E. 1931 Lah 726. 

— — S 77(3) {.%)— Applicability — Suit on footing of 
mortgagor and mortgagee -Defendant alleging tenancy, 
S. 77 (3j ig) applies only where the relationship of 
landlord and tenant between the parties is admitted. 
Where it w'as alleged that the plaintiff was the mort- 
gagee and that he had been unlawfully dispossessed by 
the defendant, but the defendant denied the mortgage 
and pleaded that the plaintiff was a tenant at will 

that S. 77 (3) f^) w^as not applicable (Tek 
Chand, J) Shek Singh J'. FIarnam Singh. I.E. 
1932 Lah. 166= 135 I.C. 684 = 33 P.L.E. 342 = A.I. 

I E. 1932 Lah. 201. 

S. 77 (3) (h) — Suit by landlord for possession 

on ground that tenancy had become extinct— tJ aiding 
mortgaged by last holder in favour of one of defendants 
— Jurisdiction of Civil Court. 

A suit by the landlord for possession of an occupancy 
holding on the ground that the defendants wrere not 
entitled to succeed and that the tenam y had become 
extinguished in default of heirs falls under cl. (A) of 
S. 77 (3), where such holding had been mortgaged by 
the last holder in favour of one of the defendants. The 
fact that the issue affected only one of the defendants is 
immaterial, for according to the provi-o to S. 77 of the 
Act, as soon as the Civil Court finds it nectSNary to decido 
any matter which is cognizable exclusively by a Revenue 
Court under S. 77 (3), its jurisdiction is ou.sted and the 
whole suit becomes triable by a Revenue Court. (Cold- 
stream and Bhide, JJ ) RiCHHPAL v. SujAN SinGH. 
16 Lah. 696 = 16010. 281 = 8 E.L. 616 = 37PL.E. 
842 =A.I.E. 1936 Lah 46. 

S. 77 (3) (1) — Landlord wrongfully seizing pro” 

g^ce — Suit by tenant fot damiges — Jurisdiction of Civil 
Court. 

A suit by tenants for the wrongful seizure of produce 
by the landlord is not one to recover a sum of money 
wrongfully taken or paid as rent nor does it arise out of 
the conditions of the tenancy. It is a suit for damages 
for an act alleged to have been done by defendant under 
■o law or contract at all. {T tk Chand and Monroe, 

//.) Mangtu 7. Kahan Singh 13 Lah. 786 = 
I.E 1932 Lah 367 = 1371.0. 788 (1) = 33.P.L.E. 671 
= A.1.E 1932 Lah. 494. 
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■ -S. 77 (3)(j) — Suit for declaration that plaintiff 

is not UabU to pay haq buha. 

A suit for a declaration that plaintiff is not liable to 
pay to the defendant anything on account of haq buha^ 
alleging i^mter alto) that as the gaddi na^hin of a 
religious institution, he occupies a peculiar position in 
the village and does not belong to the class of persons 
by whom haq buha is payable to the deferulant is cogniz 
able by the Civil Court. Chand and Monroe^ JJ.) 

liHAGTA NAND v. SAROAR WOHAMMAU NAWAZ 
Khan. 16 Lah. 204 - 156 I.C 450 = 7 R.L. 905 = 37 
P.L.R. 441-A.I.R. 1935 Lah. 150. 

S. 77 (3) to recover haq buha. 

A suit for a declaration regarding liability to pay 
haq buha is maintainable only in the Revenue Court and 
cannot be instituted in a Civil Court, {/ohmtofte^ /.) 
liHAGTA KaND V. MaHOMED NAWAZ KHAN. 131 I 
C. 338 = 31 P.L R. 954 = A.I.R. 1931 Lah. 175. 

77 (k ) — ''Land oiuner" — If older of decree for 
possession but without Possession , 

A mortgagee in possession is a land owner within the 
Act but a person who has only obtained a decree for 
possession as the mortgagee of a share of the holding is 
not a land owner until he has obtained possession and so 
long as he has not obtained possession he is* not a co 
sharer and cannot sue under S. 77 {k) of the Tenancy 
Act. {Calvert, L\C,) LlJQMAN v. Bagga. 12 Lah. 
L.T 47. 

• S. 77 (3) (k) — Scope of — J)ef end ants not co" 

sharers — Suit for value of plaintiff's share 

Where the plaintiff sues to recover the sum realized 
by defendants on account of his share in certain trees 
and the defendants are not co sharers in the land on 
which the trees stand, the case does not fall under 
S. 77 UO- {Bindc, J,) Teja KaM v, BhiKaM SaiN. 
149I.C. 937-6 RL 760 (I)- AIR, 1934 Lah. 
196 (1). 

^.77 {3) {]^)~-Shaniilat land- Dispute regard- 

ing trees — Jurisdiction of Civil Court. 

Where the land on which the trees stood was admitted 
by both parlies to be shanulat land jointly owned by 
them but the dispute related not to the land or its pro- 
fits but to the trees which either party claimed to be its 
own exclusive property, 

Held, that the suit was maintainable in the Civil 
Court. 10 P,K. 1911, Ref. {T ek Chand, /,) SaUNKU 
z/. vSoHNU. I.R. 1932 Lah 282 = 13710. 72 = 33 P. 
Ii.R. 466 = A.I.R. 1932 Lah. 399. 

S. 77 (3) (k l Suit f or accounts betiveen sons of 

CO lessees — Civil Court has jurisdiciion, 

A suit for accounts by the son of one co le>see against 
the other, is not a suit by a ‘‘co sharer in an estate or 
holding for settlement of accounts’" and the suit is there- 
fore not excluded from the cognizance of Civil Court by 
any provision contained in S. 77. {Tek Chand, J) 
Rachhral Singh Lal Singh. I.R. 1933 Lah. 
378= 143 1.O 719= A. I B. 1933 Lah. 730. 

S. 77 (3) (k)--.y«// for CO sharer for settlement 

of accounts —Plea of payment to creditors of plaintiff 
during latter's tmnonty — Maintainability — Set off. 

In a suit hy a co sharer under S. 77 {k), Punjab 
Tenancy Act, for settlement of accounts against the 
defendants who managed the state during the plaintiff’s 
minority, the defendants pleaded that during the 
minority they have paid more than the amount due as 
share of produce to pay off the debts of the plaintiff’s 
deceased father. 

Held, the plea was valid, and that it might be regard- 
ed either as an equitable set off arising out of the rela- 
tions of the parties or as a claim in payment made on 
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behalf of the plaintiff. {In mg, F C.) KeSAR Singh 
V. Tirath Singh. 13 Lah L.T. 45. 

S. 77 (3) (n ) — Suit by transfetee of mere right 

to recover rent tn future — Jurisdiction vf Civil Court, 
Suit by a transferee of a mere right to recover rent is 
future for a particular period for realisation of rent is 
cogniable by Civil Court as the pldintiff has not the 
status of a landlord. {Bh/de, J,) SuNDaR Singh v. 
Kakam Chand. A.I.R. 1936 Lah. 976. 

S. 77 (3) (o) — Applicability — Suit between co- 
owners. 

S. 77 (3) (o') of the Act does not apply to a suit be- 
tw’een two sets of co-owners of the same land, one of 
whom resists the rights of the other to use the joint land 
in a paiticular manner without payment of certain dues 
to him. Such a jiuit is cognizable by the Civil Court, 
(fP eke hand and Monroe, J/.) NaiHU v. UTTAM 
Singh. 14 Lah. 11==I.E 1933 Lah. 33 = 140 1 0. 
771 (1) = 34 P.L.R. 142 = A.I.E. 1933 Lah. 94. 

S. 80 — Collector a /filming finding —llemedy — 

Subsequent modification of order if matefial. 

Where the Collector confirms the finding of the lower 
Court the remedy is by way of revision even though the 
Collector might subsecjuently modify his previous order. 
{Dobson, FXI.) WaZIR ALI KHAN v. IIaRI Ram. 11 
Lah L T. 6. 

-S. BO— Order setting aside ex parte decree — 

Appealability. 

An order setting aside an ex parte decree is not appeal- 
able, (I rung, F\c.) Santa sin(;h v. Labhu Ram, 
11 Lah. L T. 120. 

-S. 80 — Sight of appeal — Scope of — Order im- 

pleading \no forma defendant — Appeaf 
The right of appeal given by S. 80 of the Act is 
subject to the provisions of S. 104 and O. 43, R. 1 of 
the C.R. Code. An order of the trial Court iniplead- 
ing a pro forma defendant is not appealable. If the 
appellate Court sets it aside, it acts without jurisdiction. 
(Irving and Call ert, F .Cs.) GhEBA z/. IlARI SlNGH. 
11 Lah. L T. 151. 

S. 80 — Sanction to rtvtew an order — Appeal. 

Grant of sanction to review an order is not in itself 
an order and is not subject to appeal. {King, F'.C.) 
Zahur-ud-din V. Sakdar Hussain. 11 Lah. L T. 
155(1). 

S. 84 — Appeal — Duty of Assistant Commissioner 

— Irregular disposal - Interference in revnton. 

Where the Collector’s order in a partition proceedings 
is exiguous to a decree and it appeared doubtful whether 
he has applied his mind to the case tf» the requisite 
extent the appellate Court should go into the case and 
dispose of each of the grounds of appeal. Where it 
does not do so the Commissioner can interfere in revi- 
sion and order a de novo trial. ( Townsend , F ,C.) MT. 

DiLLOz/. Kapuka. 10 Lah TT 7 

S. 84 — Concur lent findings — Intei ference. 

The concurrent findings of two ('ouits on a plea of 
acquiescence cannot be interfered with unless there has 
been a flagrant miscarriage of ju.'itice. (Irving, F.C.) 
Pala Singh z . Hiua Lal. 11 Lah. L.T. 56. 

— " "3. 84 — Erroneous decision of law or fact — I liter'- 
ference in revision. 

Where the low'er Court has applied its mind to the 
case, an erroneous decision in law^ or fact is no ground 
for interference in revision. (I rving, F.C.) RAMZAN 
z/. Hira. llLah. T.T. 61'2). 

S. Erroneous decision as to res judicata — 

Interference. 

Where there is no flagrant injustice the Court will 
not interfere on revision with an erroneous decision on 
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the question of res judicata. {Jrmng. F.C.) GaNGA 
Kam V. Kam Singh. 11 Lah L.T. 98. 

S. 84 — Erroneous decision tn law — Revision. 

A wrong decision on a question of res judtcaia is no 
ground for revision. Orvtnf[^ F.Cj) KaNDU v. 
Maula Pakhsh. 11 Lah. L.T. 77. 

— S. ^Erroneous decision on point of limitation 
— Interfertnce. 

A wrong decision on a point of limitation is not 
iiormaliy a subject for interference in revision but where 
the deci''ion is based on a law which is not applicable 
proprioiigore 'Awd such application has resulted in in 
justice the Commbsioner can interfere in revision. 
{Jrvtng, F.C.) liJSHAMHAK l-AL lUSHl-SHAK I.AL v. 

RAM Chandar. 11 Lah. L.T. 89. 

. 8. 84 — Error of jurisdiction — Notite under 

S. 45 issued when no relationships of landlord and 

tenant. 

Issuing a notice under S. 45 when there is no relation* 
ship of landlord and tenant is an error of jurisdiction. 
It is aIi>o a material irregularity not to bring into issue 
the plea to the effect that such relationship does not 
exist, F.C.) GoBIND SlNGH v. Ganda 

iilNGH. 12 Lah. L.T. 11. 

S. 84 — Error of law — If a ground for revision. 

The application of a law which is not applicable may 
in some circumstances be subject of revision; but an 
erroi of law is no ground for revision, (/rzing^ F.C.) 
Babu V. SHIB NA'I H. 13 Lah. L.T. 25. 

S. 84 — Failure to consider objections to award — 

Interfet ence. 

Where the Court has not adequately consideied the 
objections to an award by an arbitrator the Financial 
Commissioner can interfere in revision. {Jrving, F C.) 
Ghulam Fa '1 IMA Fateh Darya. 11 Lah. LT. 
59. 

S. Failure to exercise jurisdiction — Rezenue 

Court baling decision on obiter dicta of Civil Court — 
Interference. 

A Revenue Court which bases its decision on an obiter 
dicta of the Civil Court on the point of limitation and 
dismisses a suit on the ground of limitation, fails to 
exercise its jurisdiction, and its decision is therefore liable 
to be set aside in revision. {Irzmg^ F.C.) SaPaRAS 

V. Mt. Amiran. 13 Lah. L.T. 40. 

S. 84 — Failure to grant relief under S. 14 — 

Suit for rent under lease — Lease not proved — Court 
not passing decree on ground of use and occupation — 
Interference tn revision. 

In a suit for lent on the basis of a lease, if the lease 
not properly proved, it is still open to the Court to pass 
a decree against the defendant as a tenant-at-will or by 
way of damages for use and occupation as prescribed by 
S. 14 of the Punjab Tenancy Act; for the minor relief is 
inherent in the claim for the higher and it is incumbent 
on the Court to grant the same, though the plaintiff does 
not .specifically claim it in the plaint. And when the 
lower Courts fail to grant such relief and dismiss the suit, 
the Court of Revision will interfere and grant the 
relief, {/iving, F.C.) C. N. CHANDRA z/. AHMAD 

YaR. 13 Lah. L.T. 34. 

S. 84 — Failure of jurisdiction— Adverse posses- 
sion— Question — Revenue Court neglecting to lefer to 
Civil Com t— Revision. See JURISDlCTiON->CiVlL 
AND REVENUE COURTS. 13 Lah.L T. 43. 

— — S. 84 — Failure to try material issue — Inter-' 
fer trice. 

An eiror of law’ is no ground for revision but the 
failure to tiy a material issue amounts to a failure of 
jurisdiction and i.s a good ground for revision. {Irving^ 
F.C.) Sadhu Ram v. Mehr Shah. 11 Lah.L.T. 76. 
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— — S. 84 — Finding as to pioof occupancy rights — 
Revt non — Interference* 

A finding as to proof of a promise, expre s or implied, 
on the part of a landlord not to eject a tenant, is not 
open to revision, {/rzmg^ F.C.) BaBU v. ShIB 
Nath. 13 Lah.L.T. 26. 

— “- S. 84 — Flagrant error of law — Mortgagor hold- 
ing as tenant for term — Refusal toejeit tn the ground 
of no arrears of r ent— Inttrference tn reitsion. 

Though a mistake of law is not a ground for revision 
in a flagrant case, the older can be revised. The order 
of the lower Court refusing to fjett the mortgagor 
holding as a tenant after the expiry ( f the term of the 
tenancy i*? an instance of such an erroneous order. 
{hung. F.C.) Prem Singh v Kjshen Singh. 11 
Lah.L.T 169. 

S. 8^— Ground for inter feremt — Miscarriage of 

judtee. 

Where the result of accepting the appeal on account 
of a clerical error is to leave the applicant without any 
redress against the attachment and sale of his house 
from which he claims as an agrii ulturist to be exempt, 
Held, that the order of the Commissioner was a 
miscarriage of justice and .'should be set aside in revi- 
sion. {^Dobson, F C.) MOHNA v. ParaS RaM BaNU 
Mal. 11 Lah L T. 162. 

S. 84— //A’Cfl/ assumption of jurisdiction- 

interference — fact of appeal being time barred if 
material. 

The fact that the appeal is time- bai red does not pre- 
vent the Financial Commissioner as a Court of revisioi> 
from pursuing an illegitimate assumption of jurisdiction 
to its source. The consideration will however betaken 
into account whether due diligence had been exercised by 
the applicant. {Irving, E'.C.) SANTA SlNGH v, 
Labhu Ram. 11 Lah.L T. 120. 

S. 84 — Irregularity — Interference tn rtvtsion — 

Failure of justice, rucessary 

The Financial Commissioner will not interfere in the 
exercise of his revisional authority under S. 84 in cases 
where the lower Court has acted illegally or with- 
material irregularity except where the iihgality or irre- 
gularity had occasioned or might occasion a substantial 
failure of ju.^tiie. An interlocutrry order, even if it 
contravened the provisions of O 33, Rr 2, 3 and 5, or 
an order refusing to reject a plaint under O. 7, R. 11, 
cannot be interfered with in revision .since it can leg ti- 
matejy be made in due cour.se a ground of appeal. 
{Latih,F.C.) KARAM ILAHI v. SUNDAR DAS. 12 
Lah L.T. 67. 

— — S. 84 — Irregular order — Inter ftrince. 

Where an order is irregular the Financial ("ommis- 
sioner will interfere in revision, though a possible appeak 
might then have become time barred {Irzins;, FCf) 
LACHHMl Narain v. Dhanna Ram. 11 Lah L.T. 
45. 

— S, 84 — Material irrt gular it)— Collector not 
dealing with grounds of appial — Inlirfertnce in 
revi St on. 

Where the (rollector has not dealt with the grounds of 
appeal or has not written an independent judgment the 
Comnii.ssioner can interfere in revisic p. {Jtzing. E' C.) 

Orphan Khan v. Dost Mahomed Khan. 11 Lah. 
L.T. 70. 

— S. 84 — Material irregulaiity — Decision of Reve- 
nue Court— Interference. 

The decision of a Revenue Cou»^t as to acqu’escence of 
landlord in an alier atioii of tenancy cannot be interfered’ 
W’ith by the Civil Court .so long as it has applied its mind^ 
to the case. {Jrving, F.C.) Pala SlNGH v. HlRA 

Lal. 11 Lah.L.T. 66. 
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S. 84 — Material irregularity — Direction as to 

compensation for tenant^ Fat lure to give 

The failure to direct a tenant defending an ejectment 
suit to file a statement of his claim to compensation is a 
material irregularity which justifies interference in 
revision. {Mtles Irving^ F,C.) FateH SinGH v, 
Khushi Mohamad. 36 P.L.E. 428. 

— S. Material illegality — Disregard of S. 56. 

It is a mateiial illegality to disregard the mandatory 
provisions of the law which require the consent of the 
landlord to a transfer by the occupancy tenant to be 
expressed in writing. (Irving, F. C.) Khuda 
I3AKHSH V. Mehk Singh. 12 Lah.L.T. 4. 

• S. S^^Material irregularity — Failure to frame 

important issue. 

The failure to frame and determine the crucial issue 
in the case is a material irregularity. (Irving, F C.) 
Fateh Singh v. Ram Chand. 11 Lah.L.T. 148. 

S. 84 — Material irregularity — Meaning. 

It is not a material irregularity to be inflrenced by 
analogy from another law, provided the finding arrived 
at is brought within the four corners of the law that 
really applies. (Irving, F.C.) BaBU v, SHIB Nath. 
13 Lah L T. 25. 

S. 84 — Material irregularity — Neglect to deal 

with material issue. 

Neglect to deal with a material issue which has been 
raised in the ground of appeal is a material irregularity 
and would justify interference on revision. (Irving, F. 
C.) Paras Ram v. Makhan Lal. 11 Lah L.T. 81. 

*8. Material irregularity — Nrtice against a 

person not a tenant. 

The fact that a notice of ejectment has been issued 
against a person who is not a tenant is a material 
irregularity or defective jurisdiction. A suit to contest 
liability for ejectment can be instituted by a person who 
is not a tenant and the Assistant Collector has jurisdic- 
tion to entertain the suit. But if the result of dismiss- 
ing the suit is that a notice of ejectment against a person 
who is not a tenant remains operative, which notice no 
revenue authority has jurisdiction to execute, the 
Commissioner can pursue the defect in jurisdiction to 
the notice which is really the subject matter in the suit. 
(Irving, F.C.^ RANBIR SlNGH v. LEHNA SlNGH. 
11 Lah.L.T.141, 

S. Material irregularity — Question of res 

judicata. 

It is not a material irregularity for a Court to come to 
a wrong decision on a matter of res judicata but is a 
material irregularity if the Court decides the question of 
res judicata without having before it the necessary 
materials in coming to that deci'^ion. (Irving, F.C.) 
Ranjodh Singh v. Nathu. 11 Lah L.T. 64. 

S. S4i— Material irregularity—Suii in eject- 

ment — Plea of adverse possession found againd — Plea 
in second appeal of occupancy rights— Refusal by Court 
to go into. 

Where in a suit for ejectment the defendant claimed 
proprietary rights in themselves by adverse possession 
and that w^as found against by two Courts. 

Held, the Commissioner committed no irregularity in 
failing or refusing to discuss an implied claim to occu- 
pancy rights set up for the first time before him (Boyd, 
F.C.) JAWAHARI V. Haku. 12 Lah L T. 40. 

S. Material irregularitySuii in eject 

ment — Failure to determine compensation. 

The failure to determine the question of compensation 
in an ejectment suit is a material irregularity justifying 
interference in revision. (Miles Irzdng, F.C.) KUHDU 
V. Sher Khan. 13 Lah L.T. 14. 


PUNJAB TENANCY ACT (1887), S. 84. 

S. 84 — Material it regularity — Trial Court — 

If ground for revising order of appellate Court. 

In a revision application against the order of the 
appellate Court the material irregularity committed by 
the trial Court does not afford on ground for interference 
with the order of the appellate Court. The Court of 
Revision is concemed only with the appellate orders 
(Irving, F.C.) Babu z/. irHIB NATH. 13 Lah.L.T, 
26. 

S. S4t—0/der under S. 45 (5) — Interference. 

An order under S. 45 1 5) is not open to appeal except 
on the question of service. The Financial f 'omrnissioner 
may how’ever pursue a material irregularity to its source 
and if no suit to contest is brought an ejectment order 
in 1 aspect of tenancy to wdiich the law’ does not apply 
cannot be allowed to stand. (Irving, F ^C.) Fazal 
Din V. Dalip Sii^h. 36 P.L.R. 367. 

— S. 84 — Premature suit for enhancement. 

Where the lower Court failed to note tnat the suit for 
enhancen ent had been instituted within the ten years^ 
period allowed under S. 24 (3) (a) of the Act and so w’as 
premature, the decree of the lower Court should be set 
aside in revision. (King, F.C.) ALLAH DlYA v^ 
Karim Baksh. 11 Lah L.T. 168. 

— S. 84 — Refusal to submit records — Revision. 

Neither the Commissioner nor th- Collector has any 
jurisdiction in revision, and their refu'‘al to take action 
under S. 84 (2) and (3) of the Tenancy Act does not in 
Itself provide any ground for revision. The Financial 
Commissioner has jurisdiction, w’ith oi without such 
action on the part of the Commissioner or the Collector, 
to call foi the records of a ca'^e. (Irving, F.C.) JIWAN 
Das V. Kanshi Ram. 13 Lah.L T. 20. 

""'S. 84 — Revenue Couit — Refusal to give effect to 

decision of Civil Court — 1 nterference. 

Where the Revenue Court fails to give effect to a 
decision of a Civil Court it amounts to an improper 
exercise of jurisdiction and the Financial Commissioner 
can interfere in such cases. (living, F.Cf) MaHaIN v. 
Shafi Mahomed. 11 Lah L.T. 95. 

S. 84 — Revisional jurisdiition. 

An erroneous finding of fact or law cannot be upset in 
revision. (Miles Irving, F.C.) SaiDU v. SulTAN 
Ahmad. 13 Lah.L T. 12. 

S. 84 — Revisional junsdicUon of Commissioner 

— Appeal dismissed on erroneous tiezus as to court fee — 
Interference 

Where the Collector dismissed an appeal on the 
ground that it is insufficiently stamped, it is open to the 
Financial C'ommissioner to revise the erroneous order. 7 
Lah, L. T. 19, relied on. (Tmvnsend, F .C.) KALE 
Khan v. Kair Din. 10 Lah.L.T 24. 

S 84 — Revisional jurisdiction — Exercise. 

The Financial Commissioner is not bound to interfere 
in revision even in a case in which a defective jurisdic- 
tion is established unless he is satisfied that his declining^ 
to interfere w’ould lead to justice or failure of justice. 
(Irving, F.C.) Khera v Dhanna 11 Lah L T. 17. 
S. 84 — Revisional jurisdiction — Mistake of law, 

A mistake in law is not of itself a ground for revision. 
(living. EC.) BEANT RAM v.VaLIP SINGH. 11 
LahLT 4. 

S. S4t— Revision — Right of Parties to be heard— 

IVcdver. a oa 

It is unnecessary to summon parties under S. 84 (5) 
proviso. The persons affected have a right to be heard 
when a day is fixed ; but this light can be waived. 
When in a lower Court parties have been asked if they 
wish to appear before the Commissioner on revision and 
have declined they should be taken to have declined the 
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PUNJAB TBNANOT ACT (1887). 8 84. 

right given by S. 84. {Irvtng^ F .C.') FaQIR MahO* 
MED V. Mahomed Sakwak. 11 Lah.L.T. 32. 

— S. 84 — Scope— Deficiency in Coart-fee — If can 

be allowed to be made up in revision. See C. P. CODE, 

S. 149. 13 Lah.L.T. 31. 

'S. 84 — Scope of revisional jurisdiction — Errone 

ous decision —Interference, 

The revisional jurisdiction can be invoked only when 
there is failure of jurisdiction or material irregularity. 
A decision which is not vitiated on the above grounds 
cannot be interfered with even if it is erroneous. 
'{Irvtngy F.C.) CURDITTA v. MaHANT OF TeMPLE 

Thakak Bankhandi Kai. 11 Lah.L T 36. 

S. 84 — Superior Court relying on new cvideiue 

— In ter fere nee. 

It is not an irregularity for superior revenue Courts to 
decide cases upon pieces of evidenOL* they themselves 
discover in the land records. In many cases applicants 
are entircl> ignorant of where to look for material evicl- 
•ence. But it cannot be said that when it is done it 
becomes open to superior Courts on revision to exercise 
their pow’ers in a very much wider manner than if the 
usual practice of Civil Courts had been adopted and no 
evidence considered that had not been brought forward 
at first instance. {Irving^ F.C.) ()AMAR DIN v. 
Sultan. 11 Lah.L.T. 61. 

S. 84 — Wrong decision as to res judicata — Inter- 
ference in r tin Sion. 

A wrong decision on matter of res judicata is no 
ground to exercise the powers of revision; but a decision 
of a Civil Court bars the jurisdiction of a Revenue Court | 
even apart from the quev>tion of res judicata. {Irving, 
F.C.) Banu Mal V. GANGA SiNGH. 11 Lah L T. 67. 
S. 87 — Decree being in wrong form — Interfer- 
ence in revision. 

Where the decree is in the wrong form the Financial 
Commissioner can interfere in revision. {Irving, F.C.) 
Fauja 7^ Taj Beg. 11 Lah L.T. 64. 

'S. 88(2) — Proceedings undtr Tenancy Act — 

Limitation applicable. 

The C. P. Code has been applied to proceedings under 
the Tenancy Act by S. 88 (2) Where in proceedings 
under the Tenancy Act any section, rule or order of the 
C. P. Code has the force of a rule under the Tenancy 
Act, it is reasonable to hold that the period of limita- 
tion laid down in Sch. I of the Limitation Act as appli* 
cable to that section, rule or order applies. An applica- 
tion under the Tenancy Act to set aside a sale on the 
ground of irregularity is governed by Art. 166 and not 
by Art. 181. {Irving, F.C.) BehARI LAL v. MuNSHI 
Lal. 11 Lah L.T. 138. 

“Ss. 90 and 91 — Service of copy of notice — 

Sufficiency, 

The mode of service of summons laid dowm in S. 90 
must in accordance with S. 88 (2) be read with the pro- 
visions of the Code of Civil Procedure and the effect of 
O. 5, K. 10 is as if after the words “be served'* in S. 91 
was in'^erted “by delivering or tendering a copy.” 

/^.C.) Bisham BAR Lal Basheshar Lalz/. 
Ram Chandar. 11 Lah.L.T. 89. 

S. 98 — Non-compliance with — Revision. See 

Jurisdiction— Civil and Revenue Courts. 13 
LahLT.43. 

S. 98 — Suit to contest ejectment — Question of 

adverse possession — Mode of disposal. 

Only a Civil Court can decide finally whether adverse 
pos''fc'-su)n exists. Where in a suit to contest the notice 
of ejectment it becomes necessary to decide the question 
of adver'^e pos^-ession, the proper course is that prescrib- 
ed by S. 98. {h ring, F.C.) SaDHU RaM Z'. MEHR 
Shah, ll Lah.L.T. 76. 


PUNJAB TENANCY ACT (1887). S. 100. 

— S. 99 — Jufisdntion — Basis of — Simple mort- 
gage accompanied by collateral security — Suit by mort- 
gagee for possession or for return of money — Jurisdic- 
tion of Civil Court, 

Jurisdiction should be determined by the allegations in 
the plaint as interpreted by reference to the document 
put in therewith by the plaintiff. In a suit by the mort- 
gagee for possession of the mortgaged land or for return 
of money, it was found from the allegations in the plaint, 
that the intention of the parties was, that there should 
be a simple mortgage accompanied by collateral security, 
and that the mortgagor was to remain in possession of 
the property, and the mortgagee w’as to receive rent in 
kind as consideration for his advance. 

Held, that the suit was triable by the Civil Court. 
{Middleton . J, C. ami Saaduddtn, A. J. C ) DAULAT 

Khan z/. Kala MAL. 6 I.R. (Pesh.) 19 = 146 IC. 
766 -A IR. 1933 Pesh. 73. 

■ ■ ■ S. 100 — Applicability — ObjcLtion to jurisdiction 
by virtue of the defence. 

S. 100 applies to all cases in which a Court, whether 
civil or revenue, has determined a suit which it had no 
juiisdiction to entertain. It is immaterial wdiether the 
objection to the jurisdiction of the Court could be raised 
initially on the institution of the suit or whether it came 
into existence on the pleadings of the defendant. In 
either case from the stage that the obj-ction to jurisdic- 
tion comes into existence the Court ceases tp have juris- 
diction to entertain the suit and if it continues with its 
determination than S. 100 would empower the High 
I ('ourt to take action provided the other conditions laid 
dow’n in S. 100 are satisfied. {Jai Lal. J.) MaHOMED 
Hussain Khan v. Kirpa. I R. 1933 Lah. 72 = 141 
I.C. 179(2) - 34 P.L.R. 82=A.LR. 1933 Lah. 119. 

S. 100 — Decree of Cnil Court in suit cognizable 

only by Revenue Court — Registration as decree of 
Revenue Court. 

A decree of a Civil Court in a suit cognizable by only 
the Revenue Court cannot be registered as a decree of 
the Revenue Court if such registration will result In 
prejudice. In such a case the parties must be left to 
fight their case in the Revenue Couit {Mir 

Ahmad, A JC.) AKBAR KHAN v. KALA KhaN. 164 
IC 896-6 R. Pesh. 89-A.I.R. 1935 Pesh. 20. 

S. 400 — Jurisdiction of Civil Court — Erroneous 

exercise— ‘Correcti on. 

The points which arose for determination in a suit by 
an assignee from the mortgagee for rent were: (1) 
Whether the defendant is the mortgagee and if he had 
assigned his rights ; (2) whether the mortgagee made 
over the lands to others for lultivation on payment of 
‘batai’; (3) whether the cultivators were owners or were 
liable to render any produce to others. 

Held, that the points were more appropriately deter- 
minable by a Civil Court and that if they w’ould be 
wrongly decided, action could be taken under S. 100 and 
the decrees registered as those of a Revenue Court. 
{Tapp, J.) POHU LAL V. Kapura. I.R. 1931 Lah. 
647 = 132 I.C. 663 = AI.R. 1931 Lah. 707 

S. 100 — Registration of Civil Court decree as 

decree of Revenue Couit — Deiree ejecting tenant without 
observing procedure under Ss, 41, 42 and 43. 

A definite procedure is prescribed for the ejectment of 
tenants under Ss. 41, 42 and 43 of the Punjab Tenancy 
Act. If a decree is passed in favour of a plaintiff with- 
out observing the provisions regarding the ejectment 
of a tenant, it must be held that the tenant was pre- 
judiced by the mistake as to jurisdiction and it w^ould be 
inequitable in these circumstances to register the decree 
of the Civil Court as a decree of the Revenue Court. The 
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provisions of S, 100 of the Punjab Tenancy Act are not j 
applicable to such a case. (^AbdtU Rashid^ /.) MahO ; 
MED V, ALLAH UiTTA. 156 I.O. 242=^7 R.L. 668= i 
35 P.L.B. 411 = A.I.B. 1934 Lah. 363 i 

— S. 100 — Suit triable by Civil Cmrts — Tftal by 
Revenue Court — Appeal — Procedure^ | 

If the Collector holds on appeal that the suit should ■ 
have been tried by a civil Court, the proper procedure is j 
to make a reference to the Commissioner under S. lOO ^ 
of the Act and not dismiss the appeal. F, C,) \ 

Sher Singh v, Faqiria. 11 Lah.L.T. 163. | 

S. 100 — Trial Revenue Court* s order unpn -X 

judicial — Defect of jurisdiction discovered in second ■ 
appeal — Trial and not first appellate Court's ordei to be 
registered as that of trial Civil Court. 

Where a suit has been tried very fully by the Assis- ‘ 
tant Collector ant! neither paity is prejudiced by the j 
trial in his Court owing to deltct of jurisdiction but the ' 
case went up in appeal and the trial Court’s order is 
modified in appeal and the defect in jurisdiction is found ; 
in second appeal, it is better to register the decree of 
the trial Court as one of Second Class Subjudge rather ; 
than as one of the District Judge. (^Tek Chand, J.) ' 
Kachhpal Singh v. Lal Singh, I.R. 1933 Lah 
378 = 143 I.C. 719 - A.I.R. 1933 Lah. 730. 

S. Ill — A iff cement under — Entry in wajib ul arz 1 

— Same limited to particular settlement— Effect . ' 

Where the terms of an entry in a ivajib ul arz of i 
1854 expressly limit it to a particular settlement, the 
wajtb’uharz cannot be treated as an agreement between 
landlord and tenant within the meaning of S. 111. This 
position is not improved even if the same entry is made 
in successive settlement records without any investiga* 
tion as to rights of occupancy tenants. 185 P W.K. 1913 
and 16 P.R. I9l5, Foil.; 2 P.K. I9l9, Rev., Diss. from. 
yjat Lal and Abdul Oadu\ y/.)‘.L.\BHU v. UttaM 12 
Lah. 662 = 1351.0 46 = I.R. 1932 Lah. 30 = 32 PL 
R. 958 = A.I.R. 1931 Lah. 371. 

* Ss. Ill and 112 — Enhancement of rent — -Canal 
irrigation as ground. 

An agreement in respect of rent does not persist 
beyond the terms of the settlement. Where enhance- 
ment is claimed on ground of canal irrigation it is no, 
defence to say that nobody else pays a higher late, | 
{Irving, F C.) Teja SiNGH v. MAKHAN SlNGH. 11 : 
Lah. L.T. 44. 

PUNJAB VILLAGE PANCHAYATS ACT (III' 

OF 1922), S. 26— Suit against minor — Poioer of i 
Panchayat to entertain — Rut si on. 

The Village Panchayat has no jurisdiction to entertain ' 
a suit against .i minor. Where the Panchayat entertains 
a suit in contravention of the statute the High Court ' 
can interfere in revision. {Agha Haidar, /.) KUN- ^ 
DAN I.AL V. Ram Chand. 16 Lah. 80 = 6 R L 317 i 
= 146 1 0. 1050 = 36 P.L.R. 140 = A I.R. 1934 Lah. 
166. 

PURCHASER. 

See (1) C. P, Code, O. 21, Rr. 93 and 94. 

(2) Contract— Sale. 

(3) Sale. ' 

(4) Sale of Goods act ( 1930). 

(5) T. P. ACT (1882). Ss. 54 AND 55. 

QABIZ. Recorded sub-tenant entered as — Effect, See ' 
Agra Tenancy act (1926), S. 86. 16 R.D. 143. j 

QABZADARI LAND. 

See (1) Landlord and Tenant— Qabzadari 
Tenant. ' 

(2) OUDH Laws act (1876), S. 7 (a). 

Q.D.— 11— 193 
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RAILWAY COMPANY. 

QUANTUM MERUIT. 

See (1) Contract— QUANTUM meruit. 

(2) Cl^NTRACT act, Ss. 65, 70 AND 73. 

QUANTUM VALEBAT — Doctrine of — Applicability 
— Contract for supply of goods found to be void. See 
CONTRACT ACT, S. 65. A.I.R. 1933 Mad. 332. 
QUARRIES. See MINERALS. 

QUASHING PROCEEDINGS. Cr. P, Code, 
S. 439. 

QUESTION OF FACT. 

.s*^i (l) c. P. Code, S. 100— Question of Find- 
ing OF FACT. 

(2) s. 115 — Finding of fact. 

QUESTION OF LAW. 

See C. P. COD>, (1) S. 11— ISSUE OK LAW. 

(2) S. 100— question of Law. 

(3) S ll5 — Error of Law. 
QUIA TIMET ACTION — Infringement of trade 
mark — Absence of evidence of confiisicm. See TraDp: 
mark— Infringement of. A.I.R. 1934 P.O. 167= 
66 M.L J. 688 (P.C.). 

Quid timet action — Suit regarding right of 

support. See EaSEMENIS Act (1882), SS. l5 AND 34. 

11 Rang. 47 = A.I.R. 1933 Rang. 18. 

RAILWAY COMPANY — Contra<t of consignment — 
Amount of freight — Mistake of , lerk~^Company bound. 

A consignment of planks was despatched from station 
S on the R line at owner’s risk and the ri.skmote Form 
B was given to the consignor. The weight charged was 
equal to the carrying capacity of the whole wagon. The 
consignment not weighed at S but was weighed at 
R where the Railway authorities demanded freight at a 
higher rale on me ground that there was an under- 
discharge. The coiiMgrior having paid the money under 
the protest sued the Railway Company for refund and 
the Railway Company pleaded mistake of its clerk at 
. 9 . 

Held, that such miNtake could not alter the basis of 
the original contract, that the company was bound by 
their agent’s contract and the plaintiff was consequently 
entitled to recover the excess paid. {Snlaiman amf 
Young, //.) Chhotey Lal and Panna Lal v. K. 
K. Railway. 64 All. 657 = I.E 1932 All. 405 = 1932 
A.L J. 526 = 138 I.C. 439 = A.I B. 1932 All. 540. 

—Contract of consignment- Kate of freight — 
Freight charged at maund rates — Wagon rates not 
claimable at the place of destination Sec RAILWAYS 
ACT, S. 53. 1933 A.L.J. 1180. 

C out nut of const grnnent — Rate of freight — 

Wrong entry of station rnaiter — Company if boumi. 

Kven if the station master of the despatching station 
enters in the carriage forward receipt the rate as charge- 
able from that ‘station to the station of destination, 
though it is really a rate chargeable up to the junction 
station, the railway company i^? not bound by the entry 
made by the station master. 35 I.C. 208, Ref. ; A.I.R. 
1926 All. 146, Dist. (G/ille, A J. C,) SECRETARY 
(3F State 7' Nand Kishore. 141 I.C. 236 = 1 R. 
1933 Nag. 46 = A.I R. 1932 Nag. 180. 

Duty o^' consignor — Overcharge claimed. 

It is the duty of the consignors to take delivery and to 
pay the excess charges and then to sue for recovery of 
the excess if so advised. They have no right to refuse 
delivery and, if they do so and leave the goods on the 
railway premises they are liable to pay demurrage. 
{Staples, A. /. C.) CHHOGALAL v. SECRETARY OF 
STATE. 29 N L R. 333 = 147 I.C. 959=6 R.N. 146 = 
A.I.R. 1933 Nag. 261. 
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—Liability of — Consignee crossing railway line — 
Damage caused to car due to the negligence of servants 
of the Railway Company — Company liable. See TORT 
—Negligence, A I.R.19S2 Sind 80. 

Liability of — Delivery of goods to person without 

production of railway receipt — Liability to holder of 
receipt — Railway receipt — If document of title. 

Railway receipts pass from hand to hand and are 
generally regarded as equivalent to documents of title; 
and an endorsee of a i ailway receipt from the consignor 
in whose name it is made out is entitled to the delivery of 
the ai tides covered by the receipt The Railway Com- 
pany is not justified in delivering the goods to any one 
else without production of the receipt, even though the 
consignor sends a telegram (which is not confirmed) 
directing delivery to such other person. To so deliver 
the goods without the production of the receipt on the 
mere basis of an unconfirmed telegram and without any 
explanation for the non* production of the receipt is a 
clear breach of duty on the pait of the Railway Com- 
pany; and in the absence of sufficient proof of justifying 
circumstances absolving them from liability, the com 
pany is liable to the endorsee or holder of the railway 
receipt for the value of the goods covered by it. {King, 

/.) Madan fiopAL 7A Kameswaka Kao. 169 I C. 
872 = 8 R.M. 672 = 42 L.W 795=1936 M.W.N. 1279 
= A.I.R. 1936 Mad. 25 = 69 M.L.J. 716. 

laability of — Trespasser crossing Railway line to 

get to station master\s cifiice — Train knocking him down 

— Whistle by Railway — Company not liable. See TorT 

— Negligence. 34 Bom L. R. 826 = A. I. R. 1932 
Bom. 452. 


Loss of goods in transit—Time of loss — Rurden 

of proof. See CON TRACT ACT, S. l64. 1932 A.L.J 

788 = A.I R. 1932 All. 584. 

Rates for carriage^Transport via foreign line 

— Quoted rate, effect of. 

The words “for traffic to’’ constitute a phrase which is 
curient in railway parlance to indicate that the rates are 
for carriage to a junction whence the goods will be 
transferred to a foreign line. Where a railway com- 
pany quotes rates for caniage of goods from a cer- 
tain station on the line of that company to another 
junction station on that line for traffic to a station on the 
foreign line, the rate so quoted is for carriage of goods 
from the station ot despatch to the junction station and 
does not include the rate chargeable from the junction 
station to the station of desfination on the foreign line. 
{Grille, A.J.CQ SECRETARY OK STATE v. NAND 
Kishore. 1411,0. 236 = 1 E 1933 Nag. 46 = A I R. 
1932 Nag. 180. 


’^^dValer tight” wagon. 

The term “water-tight” is used as descriptive of a 
type of wagon and is not to be understood as a guarantee 
that it is actually water-tight, although it is supposed to 
be so. {Grille^ A./.C.) SECRETARY OF STATE V. 

Laxminarayan. I.E. .1933 Nag. 207 (2) = 144 10 
204 =ALR. 1933 Nag 1. 


RAILWAYS ACT (IX OF 1890), S. 3 re)— “AW/ 
way Admim^tratiOfr-^Railway administered by Gov 
eniment Suit against—Governnicnt a necessary part] 
—077/ Procedure Code {V of 1908), S. 79. 

Radway administration” in the case of a railway 
Adm-nistered by the Government means the Manager oi 
the r >.iway and includes the Government. The Govern 
men < wmng the railway is, therefore, a necessary part^ 
in a suit against the railw^ay and under S. 79, C.P. Cede 
a suit against the (Government has to be institutec 
against the Secretary of State for India in Council. 


RAILWAYS ACT (1890), S. 47. 

So a suit which purports to be against the “Railw'ay 
Administration through their agent resident at Calcutta, 
after the East India Railway, i.e.^ the defendant had 
been taken over by the Government is not a proper suit 
against the Secretary of State for India in Council. 
{Jivala Prasad and James, J J.^ SHAIKH ELAHI BaKSH 

t. E.I. Railway Administration lO Pat. 466= I R. 
1931 Pat. 371 = 1331.0. 461 = 13 Pat.L.T. 86 = A.I. 

R. 1931 Pat. 326. 

S. 3 (6) — State Railway — Suit against — Form of. 

See C. P. Code, S. 79 and Railways Act, S. 3 (6). 
12 Pat.L.T. 681= A.I. R. 1931 Pat. 393. 

S. 3(6) — State Railway— Suit against — Notice to 

manager of Railway — Sufficiency of. See C. P. CODE, 

S. 80 — STATE Railway. 12 Pat.L.T. 681 = A.I.R. 

1931 Pat. 393. 

— S. 3(14) — '‘Terminals' — Whether includes Iran- 
shipment charges — Suit to recover same — Jurisdiction of 
Civil Court. 

Transhipment charges are terminals within the mean- 
ing of S. 3 (14) and not tolls for using a ferry under 
S. 5l (/) and therefore the Civil Couit has no jurisdic- 
tion to entertain a claim relating to such charges. 15 
B. 537 and 15 Q B. D. 505, Ref. {Staples, A. J. C.) 
Pannalal 77. B. N. Ry. Co 28 N.LR. 27 = I.R. 

1932 Nag 61 = 13710. 169 = A.I.R 1932 Nag. 53. 
— — S. 47 — Rules under — Rule limiting company's 
liability as a bailee — Validity. 

Railway companies, like all statutory bodies, have 
certain rights, privileges and liabilities A railway 
company is not entitled by Ihe mere issue of rules and 
regulations to escape a statutoiy liability unless the 
legislature has sanctioned such a procedure. Unless the 
Railways Act, in respect of all goods delivered to it for 
purposes of ti ansportation the railway company's 
liability is that of a bailee. A rule by which it attempts 
to escape that liability is a rule which is inconsistent 
with the Railways Ai't itself, and therefore ultra vires. 
{Thom and Smith, JJ) SECRETARY OF STA'I E FOR 

India in Council v. Sheo Bhagwan Chiranji 
Lai . 160 I C 703= 8 R A. 641 -- 1936 A.L.J. 887 = 
1936 A. W.R. 1389 = A.I R. 1936 All. 69. 

S. 47 — Rules iinaer — Rr. 23 and 24 — Rtweigh 

nitnl or femcasujtment — Agteement to charge by weight 
— Charge by measurement at destination — Validity of. 

Where at the place of despatch the railway has agreed 
to charge by W’eight, it cannot at the place of destina- 
tion claim lo charge by measuiement That is not a 
claim to re w^eigh or to le-measure. It is a claim to 
measure for the first time and to calculate in accordance 
with such measuiement. 43 All. 623 and A.I R 1928 
Nag. 52, Ref. {Pollock, A.J.C.) SECRETARY OF 
STATE 7A Agashe. 29 N LR. 306-- I.R. 1933 Nag. 
241 = 144 I.O. 386 = A.I.R. 1933 Nag. 136. 

S. 47 — Rules under General Rules 21- AA (5) and 

(6) — Validity of, 

R.27-AAofthe general rules that the railway will 
not be responsible until a railway receipt is given is 
ultra vires and inconsistent with the Act. (Staples, 

A.JC.) Chhogalal V. Secretary of State. 29 N. 

LR 333 = 6 RN. 146 = 147 LO. 969=A.I.R. 1933 
Nag. 261. 

"S. 47 — Rules under — Gratuity Rules, R. 8 — 

Effect — Right to demand gratuity. 

Gratuity is something of the nature of a gift and 
therefore K. 8 of the (Gratuity Rules does not impose 
any legal liability on the Railway Administration to pay 
any gratuity to the employee nor does it confer on him 
any right which he can lawfully demand. The Court is 
1 not entitled to interfere and compel payment even if it 
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is found that the discretion vested in the Railway 
Administration was not exercised bona fide but arbi- 
trarily or has been influenced by extraneous and irrele- 
vant consideration. {Malltb and Jack, JJ.) SECRE- 
TARY OF State v . Rhola Nath Mitka. 60 Cal. 
909 = I.B. 1933 Cal. 468-143 I.C. 637-37 C.WN. 
663-A.IB. 1933 Cal. 409. 

-8. 47 CD (g).- and (2) — Rules under — Rules ior 

the hawking and exposure for sale of goods made for 
guidance of public —It ultra vires. 

Per Ferrers, J. C . — A railway station is private pro- 
perty and it is intended for certain purposes. The rule 
forbidding the hawking and exposure for sale of goods 
on any station or platform comes within S. 47 (1) C^), 
and anybody not being a Railway servant infringing 
the rules made thereunder is liable to be punished, for 
the words “any person’* used in Cl. (2) cannot be taken 
to be used for the restricted clan's of railway servants but 
is applicable to the public in general also. 

Per Riipchand, A./ C.SA7 authorizes the framing 
of rules in respect of different object*? and these are 
enumerated in Cls. M to (g). A bare reading of the 
clauses makes it abundantly clear that except Cl. (e), 
the other clauses contemplate rules being made not only 
for the guidance of railway employees but also for the 
guidance of the public. And such rules are not ultra 
wrfTj the section. The expres-ion used in Cl. (2) “any 
person” means any person w'hether he be employed in 
the railway or not. {Ferren, /. C. and Rupchund , A. 
J.C,) SOBHRAJ z/. Emperor. 29 SL.R. 27=^168 
I.C. 212 = 8 R.S 42 = 36 Cr.LJ. 1346 = 1936 Cr.C. 
377-AI.R. 1936 Sind 91. 

Ss. 47 (2) and Rules under — R. 17 — 

Breach by member of public — Offence, 

Per Ferren, /. C. — It appears from .S. 134 that any 
person committing any offence against the Act or any 
rule thereunder shall be liable for such offence in any 
place in w'hich he may be. It is clear therefore that any 
person not being a raihvay seivant can be tiied and 
punished for a breach of R. 17, made under S. 47. 

Per Rape hand, A. J, 6",— There is no magic in the use 
of the expression “offence”. It means any act or omis- 
sion made punishable by the law' for the time being in 
force. Cl. (2) of 47 empowers the railway to provide 
punishment for breach of the rules and thereby impliedly 
makes a breach of such rules an offence {^Ferrers, J.C . 
and Rupchand, A.J.C.) SOBHRAJ o. EmPEROR. 29 
S L.R. 27 = 168 I C. 212 - 8 R S. 42 - 36 Or.L, J. 1346 
-1935 Cr.C. 377- A.I.R. 1936 Sind 91. 

S. 61 (f)-- Tolls— Transhipment charges— Suit 

to lecover — Jurisdiction of Civil Court. See RAILWAYS 

Acr, S. 3 (14). 28 N.L.R. 27- A.I.R. 1932 Nag, 63. 

-S. Contract of consignment— Consignment of 

firewood — Freight charged in railway receipt at maund 
rates — IVagon rates not claimable at the place of destina- 
tion. 

Where in respect of consignment of firewood, the 
railway receipt was given charging the goods at the 
despatching station at maund rates, the railway is not 
entitled to charge subsequently at wagon rates, even 
though larger wagons may have been used for the pur- 
pose. 29 All. 228 ; 1926 All. 296 ; 62 I.C. 602, Ref. 
(^Niamatullah and Rachhpal Singh, //.) DALIP 

Singh Kundan Lal v. Secretary of State. 148 

I.O. 610-6 R.A. 743-1933 A.L.J. 1180 -A.I.R. 
1934 All. 19. 

S Contract of consignment--- Agreement for 

lower rate — Loading on consignor's responsibility— 
Subsequent unloading because of over -loading— Right 
to demand higher rates on loading. 
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A Railway Company contracted to caiiy sleepeis at a 
lower rate and the sleepers were loaded in a wagon on 
the consignor’s responsibility and forwarded at owner’s 
risk. At an intermediate station, the wagon was found to 
be over-loaded and therefore some sleepers were unload- 
ed and kept iheie for some time. Later, the consignor 
having complaineri about this, the sleepers were loaded 
and sent at cjwner’s risk, but at the destination delivery 
was refused to the consignor unless he paid higher rates. 

Held, that the Railway had no power to charge higher 
rates and that the consignor was entitled to delivery on 
payment of the lower rates contracted for. {^Kendall, /.) 
Secretary of Sta'je for India v, Janki Das 
Govind Ram. 164 I.O. 227-7 R A. 718 = 4 A. W.R. 
688 = A.I.R. 1934 All. 962. 

S. 66 — Refusal to deliver — If refusal to alloiv 

re-weighment amounts to, 

A refusal to allow re-weighment is not a refusal to give 
delivery. If under the contract of carriage, the Railway 
Company were entitled to have the goods re-weighed 
and the finding is that they did re weigh and demand — 
(as they were entitled to do under S. 55) — the freight 
due on the weight so calculated by them (which was in 
excess of that noted at the place of booking), the mere 
fact that the Railway Company refused to comply with 
the request of the plaintiffs to have the goods re weighed 
in their presence does not amount to a refusal to deliver 
and does not render the Railway Company liable in 
damages for non-delivery. 16 C.W.N. 356; 22 C.W.N. 
310; Ibid, 902 Foil. {Pearson and Malltk, //.) BENGAL 
Nagpur Ry. Co., ltd. v Kavan desai & Co. I.R. 
1932 Cal 663-139 I.O. 802-66 O.L.J. 603- 
A.I.R. 1932 Cal. 877. 

S. 66 — Sale by Railway company — Formality in 

conducting sale not observed — Railway Company, if 
liable in tort 

Unless the sale is conducted with the formality provid- 
ed by S. 55 of the Railways Act, the Railway Company 
is not protected from what Is, but for the section, a 
tortious act notwithstanding that they have a right to 
detain goods, and a person whose goods are lawfully 
detained can justly claim damages if the goods are 
wrongfully sold. {Courtnty-Terrell, C.J. and Agar- 
wala,J.) SUNDARJI SHIVJI v, SECRETARY OF 
STATE. 13 Pat. 752 - 161 I.O. 995 = 7 R.P. 148 - 16 
Pat.L.T. 61- A.I.R. 1934 Pat. 507. 

S. 66 {2)— Construction — Local tiezvspaper", 

J^y “Local newspaper*' in S. 55 (2) is meant a news- 
paper which is issued from the locality and not a news- 
paper which may be read at the place, (^9/;/, J.') SEC- 
RETARY OF State for India v, Harnarain 
CHAND. 53 All. 695-I.R. 1931 All. 427 (2) = 131 
I.C. 683 (2) = 1931 A.L.J. 336 -A.I.R. 1931 All. 
337. 

S. 66 {2^— Construction— ' Local" newspapers— 

Meaning of. 

The word “local” in S. 55 (2) means papers of place 
where the sale is to be held, and the provision is intend- 
ed to give notice of the sale to persons of the locality 
who are likely to attend the purchase. {Sulaiman, C J, 
and Bennet, /.) SECRETARY OF STATE v, SIMLA 
Footwear company. 67 All. 843 = 167 I.C. 1080- 
8RA 264-1936 A.L.J. 793 = 1936 A.W.R. 918 = 
A.I.R. 1936 All. 601. 

S. 66 {2)— Notice of auction in local newspaper, 

— Contents, c? cc 

The object of a public notice of auction under b. 55 
and the provision that the notice is to^ be inserted in 
local newspapers is an indication that it w'as the inten- 
tion of the legislature that the local public shall be in- 



3079 


THE QUINQUENNIAL DIGEST, 1931—1935 


3080 


RAILWAYS ACT (1890), S. 65. 

formed of a particular auction in order that persons may 
be attracted to bid at the auction. In order to attract 
bidders to the auction, the notice should contain ade- 
quate materials so that possible bidders may be informed 
of the class of the goods and the time and place where 
the sale is to be held. A notice that does not state when 
the sales would take place or the nature of the goods or 
the places at which they would be sold or the condition 
of the goods or indeed any particulars which w’ould be 
calculated to attract purchasers to the sale is not 
“notice of the intended sale” as prescribed by S. 55. 
(Courtney^Terrt’/l , C,J, and Agarivala, /.) SUNDARJI 
Shivji V. Secretary of State. 13 Pat. 762=161 

I. O. 996 = 7 R.P. 148 = 16 Pat L.T. 61 = A.I.R. 1934 
Pat. 607. 

• — —S. 66 (5) — (Jndiir charge — Mistake in calcula- 
tion — Consignors misled — Recovery from consignors. 
The Railway Company received several consignments | 
and delivered the same to the consignee at certain , 
rates. It appeared, however, that, owing to a mistake j 
in calculation, a low’er rate of freight had been levied ! 
and on discovery of the same by the Railway Auditor, | 
the under charge was sought to be recovered from the | 
consignor and consignee, the suit w’as held to be time- ; 
barred as against the consignee. 

lleUf that the consignors were justified in believing i 
that the rate charged was correct and in acting on such ' 
a belief, and that under the paiticular circumstances the ! 
K.ailway Company had by their conduct deprived them- 1 
selves of any right to obtain redress as against the con- 1 
signors. {Shadt Laf C.J. and Walker ,, /.) SHaHDARA j 

Saharanpur Light Ry., ltd. v, partaf Singh ' 
Kesho Lal. I.R 1931 Lah. 609 = 131 I.O. 749= I 
32P.L.R. 397-AI.R 1931 Lah. 611. ! 

— S. 66 — Sale under — 14 days' notice — Sufficiency ^ 
The words ‘as nearly as may be" in S. 56 imply that 
the terms of S. 55 are not to be rigidly applied in a sale 
under S. 56. 

HcUf that the notice of fourteen days was a 
sufficient notice for a sale under S. 56. [^Sulaiman, C. 

J. and Bennet, J.) SECRETARY OF STATE 7/ SIMLA 

Footwear C ompany. 67 All. 843 = 157 I.O. 1080 = 

8 R.A. 264=1936 A L J. 793 = 1935 A.W.R. 918 = 
A.I.R. 1936 All. 601. 

S. 72. 

OoDstruction 
Damage to goods- 
Delay. 

Deterioration of goods. 

Deviation from route. I 

Estoppel. ; 

Liability of Company. | 

Loss of goods. I 

Misconduct. i 

Negligence. { 

Rate of freight. 

Re-welghment. 

Right to damages. 

Risk- note. 

Rules under. 

Short delivery. 

Construction. 

“ — S, 72 — Construction— "'Wilful neglect'^ — Mean- 
ing. 

1 he expression “wilful neglect” in this connection 
includes reckless carelessness and knowing omission to 
take reason alile care of goods accepted for carriage. 

Wilful” in the expressions of “wilful neglect” does carry 
with it some element of intention or at least of a cons- 
cious disregard of duty. {^Reilly and Anantakrishna 
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I Aiyar, //.) SOUTH INDIAN RAILWAY CO. LTD. 

: V. M. S. P. Brothers. I.R. 1932 Mad. 466(2; = 

' 137 I.C. 884 = 1932 M.W.N 606=36 L.W. 687 = 
A.I R. 1932 Mad. 646 = 62 M.L.J. 673. 

[ ■ "S. 72 (2) — Construction — "That responsibility* 

— Meaning of. 

The words “that responsibility” in S 72 (2) can mean 
grammatically “the responsibility of a railway adminis- 
tration for the loss, destruction or deterioration of 
animals or goods delivered to the administration to be 
I carried by railway” as set forth in S. 72 (1). The word 
“that” w'as used in order not to repeat the same w’oids 
over again which had already been used in S. 72(1L 
1 ^Addison and Monroe^ J J.') B. B. & C. I. RY. Co. v. 

Mt. ABDUL Raoib. 16 Lah. 696=36 P.LR.536 = 
i 7 R.L. 16= 160 I C. 709 = A.I.R 1934 Lah. 186. 
Damage to goods. 

S. 72— Damage to goods — Failure to provide 

against r;iin water. See MISCONDUCT, infra. A.I R, 

1933 Pat. 630. 

• ■ - S. 72 — Damage to goods — Loading against sides 
and flap doors — Proof as to. 

When the only evidence is that when the wagons weie 
opened, some bags which were huge and comparatively 
light fell out, it is not enough to prove that the goods 
had been loaded against the sides or flap-doors. The 
finding that there is no negligence necessaiily excludes 
the case of misconduct {Afitter, J.) ManiLAL 
anandji V. Pengal Nagpur Railway, ltd. 155 
I.C. 1052 = 7 R.C. 668 = 39 C.W.N. 114 = 60 O.L.J. 
690 = A I R. 1935 Cal. 271 (2). 

— — — S. 72 — Damage to goods — '"Misconduct'' — Con- 
signment of goods in water-tight ivagon — Rainwater 
blowing through crevices of the door — Liability for 
damages, 

A consignment of rice bags was despatched in a water- 
tight wagon, but some bags became wet and damaged 
I on account of the rain blowing into the wagon through 
j the devices of the door. Theie was no evidence of neg- 
I ligence on the part of the Railway Company. The 
I consignment w'as sent under a risk-note in Form H, 
which made the Company liable only in case of damage 
i on account of ‘misconduct". 

Held, that the Railway Company having done all 
they could by providing a water-tight w'agon, they were 
. not liable for the damage caused, because there w'as no 
' “misconduct”, and that damage was clearly the result 
of an accident. {Madhavan Nair, /.) SOUTH INDIAN 

I Railway Co., Ltd. Dandayutham Chettiar. 
1641.0. 463 = 7 R.M. 434 = 40 L.W. 702 = 1934 M 
W.N. 1386 = A.I.R. 1934 Mad. 716 = 67 M.L.J. 704. 

S. 1^ — Damage to goods — Misconduct — Filling 

in wagon contrary to rules — Damage to goods by ram 
water — Leakage in wagon — Inference. 

Where contrary to the standing order which the B. N. 
Railway Gazette issued, certain quantities of biri lea- 
ves and biris were loaded in wagons right up to the flap- 
door wdth the result that they were damaged by rain 
water through leaks in the wagons which weie discover- 
ed at the arriving station, 

Held^ that the Railway Company was guilty of mis- 
conduct. 

Quaere'. — Whether it is an inflexible rule of law that 
wherever leaks are found in the wagon at the arriving 
station, it should be inferred that the leaks existed at 
the starting station ? 58 Cal. 586, Cons. {Mitter, /.) 
Bengal Nagpur Railway Co., Ltd. v. Moolji 
S iCKA&Co. 64 0.L J. 314 = 1 R. 1932 Cal. 52=134 
1.0 1268 = A I.R. 1932 Cal. 70. 

— S. 72 — Damage to goods — Misconduct — Goods 
loaded in ^"water-tight" wag^n — Burden of proof. 
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Where goods are loaded in a water tight wagon, it is 
for the consignor to prove that the wagon was not, as a 
matter of fact, water-tight to the knowledge of the com- 
pany’s servants, before the goods were despatched. If he 
proves this, misconduct can reasonably be inferred. In 
the case of water tight wagons no obligation is laid on 
the company’s servants to provide any water-proof 
sheets at all. {jGrille, /.) SECRETARY OF STATE v' 

Laxminarayan. I.R. 1933 Nag. 207 (2)=^ 144 I.C. 
204-A.I.R. 1933 Nag. 1. 

— S. 72 — Damage to goods — Risk' note Form A — 
Defective packing — Goods damaged by ivet — Right to 
damages. 

Certain goods which W'eie packed defectively were 
sent under risk-note A. Some of the goods were damaged 
by wet and it was not proved that the goods got wet 
owing to the misconduct of the Railway, 

Held, that having regard to the implications of risk 
note A, the consignor was not entitled to any damage. 
(/^/. C. Chose, J.) M. & S. M. Rv. v. HajI LaTIF 
Abdullah. 159 I.C. 886 = 8 R.C. 362 = A.I.R 1936 
Cal. 809. 

— “S. 72 — Damage to aoods — Risk no'e Foptn * 

— "‘Misconduct'^ — Meaning of — Consignment getting 
zvet — Damages — Liability of Railway Company — Aon 
observance of rules — Effect of. 

In a suit for damages against a Railw’ay Company, in 
lespect of convsignments of goods carried by the railway, 
which got wet by rain water entering into the wagons 
which were either leaky or were not securely closed and 
made w^ater-tight owing to the negligence of the Railway 
Company audits servants, when it is found that the 
company’s servants have acted in violation of the rules 
in connection with the consignments the Railway Com- 
pany is guilty of misconduct and cannot be absolved 
from liability for the damage, though the consignments 
are covered by risk-notes in Form ‘ ‘H”. “Misconduct” 
is not term of art. In ordinary parlance it means 
management or mismanagement, and it is often used 
quasi-specifically in the sense of malfeasance of culpable 
neglect of an official in regard to his office. It is some- 
times used to connote moral obliquity ; but there is little 
refeience to ethics when misconduct in railw ay risk notes 
is taken to mean the doing of a wrong thing; such mis- 
conduct may or may not be wilful. An unexplained and 
habitual failure to act in a accordance with the rules or 
standing ordeis obviously designed to prevent damage 
by wet to goods in transit certainly amounts to miscon- 
duct, and the company must be held liable in such case. 
(Dhazde, /.) BENGAL NaGPUR RAILWAY CO. v. 

JANKI DasMarwari. 159 1.0. 680 = 16 Pat.L.T. 
837 = 8 R.P. 293=A.I.R. 1936 Pat. 70. 

3. 72 —Damages to goods — Suit to recover loss — 

Sender's statement as to condition of packing — Binding 
nature. 

If the sender agrees that the condition of the package 
i*' not satisfactory he cannot afterwards turn round and 
say that the packages were in good condition. 
(C. C. Gkose and Pearson, J J.) MafAT LAL GogAL 
BHAl V . B. B. AND C. I. RY. 131 I.C. 31 = A I.R. 1931 
Oal. 489. 

^.12— Damage to goods in transit — Risk-note 

Form A — No wilful neglect on part of Railway Com- 
pany — Liability for loss or damage. 

Where under the risk-note Form A one of the 
conditions of the contract between the parties was that 
the Railway Administration would not be held respon- 
sible for the condition of the goods until the same were 
delivered at destination or for any loss arising from the 
same, and it appeared that the outer covering of the 
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packages was not made secure against damp and rain 
with the result that some of the goods were damaged in 
transit. 

Held, that there being no wilful negligence on the 
part of the Railway Company, the consignee was not 
entitled to recover damages from the Company for the 
loss or damage. (C*. C, Ghose and Pearson, //) 
Mafat Lal Gogal Bhai V . The Bombay Baroda 
AND Central India Railway Company, Ltd. 
131 I.C. 31 = A.IR. 1931 Cal. 489. 

Delay. 

See also ShORI DELIVERY, infra. 

S. 72 — Delay — Address of consignee not written 

legibly— Consequent delay — Liability of Railway Com"- 
pany for. 

It is the duty the consignor to furnish the address 
of the consignee and write the same plainly and legibly. 
If the consignor does not perform his duty and the goods 
are thereby lost or delayed, the company cannot be held 
responsible for the same. {Lort Will tarns and M. C. 
Ghose, jj.) Secretary OF State 7/ Fakir Moha- 
MEI) Wazir Mohamed. 61 Cal. 293== 149 I.C. 1229 
= 6 R.C. 747 = 38 C. W.N. 369 = A.I.R. 1934 Cal. 608. 
— S 72 — Delay — Detention of goods by Company 
to prevent possible theft —Liability for. 

The detention of the goods by the company was in 
order to prevent any possible theft and it was done by 
railway servants in the discharge of their duty to prevent 
theft. It was found that a wire had been cut and they 
suspected that a theft had taken place or that theft 
might take place unless proper stejs were taken, and 
they removed the wagons to the proper shed and pro 
perly sealed the wagons again. 

Held, that the Railway Company was not responsible 
for the delay caused by such detention. (^M. C . Ghose, 
/.) M. & S. M. Ky. V. Haji Latif Abdullah. 159 
I.C.886 = 8 R.C. 362 = A.IR. 1936 Cal. 809. 

* S. 72 — Delay — Diversion of goods from route — 

Company liable. See SHORT DELIVERY, infra. A-I. 
R. 1932 All. 684. 

S. 72 — Delay — Rtsk-noteForm A — "Misconduct'' 

— Delay in transit. 

Where the consignor has executed risk note A, the 
liability of the Railway Company is limited by the terms 
of the contract which provide that the Railway Adminis- 
tration shall not be liable for any loss except upon proof 
that the loss arose from misconduct on the part of the 
Railway Administration servants. The burden of prov- 
ing such misconduct is admittedly upon the plaintiff. 
Delay on part of Railway to cairy consignment which is 
not unreasonable is no indication of misconduct. 
{Lordge, / ; M. & S. M. RAILWAY CO. v, RAVI SHING 

Deepsing & Co. 169 I.C. 907 = 8 R.C. 364 - A.I R. 
1935 Cal. 811. 

S. 72 —Delay — Risk-note Form B — Consignment 

of mangoes — Breach in th: line — No notice sent to send- 
ing dation — Delay and resale — A^o notice of resale — 
Liability of Railway Company. 

58 bundles of mangoes were consigned by the plaintiff 
just before, and 37 bundles just after the 29th July, for 
delivery at Howrah. On that date there was a breach 
in the line of which no notice was given to the sending 
and delivering stations till after the 4th August. The 
Railway Company sold the mangoes at the place of 
breach and realised a small amount. In a suit by the 
plaintiff for the full value of the mangoes. 

Held, that the Railway Company were at fault in not 
sending intimation of the breach in time and so were 
liable for the full value of the 37 bundles sent subse- 
quent to the breach, and with reference to the 58 bundles 
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they should have given notice of sale to the consignee 
before selling them and that they were liable for the 
consequential loss. {Costello and Jack^ //.) WaZIR 
Mohamed V. Bengal Nagpur Railway Co., Ltd. 
I.B. 1932 Cal. 469 = 138 I.O. 487 = 55 O.L.J. 104 = 
A.I.B. 1932 Cal. 492. 

— — S. 72 — Delay tn transit — Refusal by consignee 
to take delivery — Claim for compensation. 

Where the extraordinary delay in the transit of the 
railway parcel had rendered the consignment of the 
parcels valueless for the plaintiff and he refused to take 
delivery and sued the company for compensation, 

Held^ that the Court would be entitled to award by 
way of damages the price of the consignment which was 
actually paid by the plaintiff. {Pfanavutty, /-) SECRE- 
TARY OF STATE FOR INDIA School Book and 
Apparatus Depot. LB. 1933 Ou^ h 171 = 143 I. C. 
219 = 10 O.W.N. 1319 = A.I.E. 1933 Oudh 339. 

Deterioration of goods. 

S. 1^-- Deterioration of goods —Claim by con- 
signee — Duty to take delivet y 

The consignee of goods claiming damages for deterio- 
ration is not entitled to refuse to take delivery but should 
take delivery and sue for the loss and where owing to 
his failure to take delivery, no evidence exists regarding 
the amount and extent of damage, he cannot recover any 
compensation. It is only by showing special circum- 
cumstances that he can be given an award of interest on 
damages {Addition and Hilton, //.) SECRETARY OF 
State for India v. Devi Ditta Mal. 6 B,L. 672 
= 148 I C. 489. 

"S. 12k — Deterioration of goods during transit — 
Consignee refusing to take delivery — Right to damages. 

When goods consigned by Railways are only deterio- 
rated and not absolutely lost, the consignee is bound to 
take delivery of the goods and then claim damages for 
the deterioration ; when the consignee not only refuses 
to take delivery but also prevents the Railway Company 
from selling the goods, he is not entitled to claim 
damages on the basis of actual loss. {M. C. Ghose, J.) 
Laduram Hiralal z/. Secretary OF State. 163 
1.0.867 = 7 B.O. 404 = 59 O.L.J. 467 = A. I.B. 1934 
Cal. 834. 

S. 72 Deter t oration'* of goods — Meaning of 

Risk^note Form H — Railzaay company sending goods by 
passenger instead of mail tram — Fall tn price due to 
delay in delivery caused thereby — Liability. 

The plaintiff firm depatched certain consignments of 
apples to Bombay from their place of business at Rawal- 
pindi and booked them under Risk note H. They sued 
the Railway company for damages on the ground that , 
the Railway Administration at Rawalpindi did not des- 
patch the consignments by the Frontier Mail as was 
always done, and that in de.'-patching them by the 
passenger trains they caused an unreasonable delay in 
the delivery of goods at Bombay and that as the price of 
.ipples had fallen down, the consignments did not fetch 
the price they would have otherwise done. 

Held per Din Mohammad, J . — That the word “de- 
terioration*' as used in the Risk-note included deprecia- 
tion in value on account of detention or delay in delivery 
but that the Railway Administration was under no 
obligation to the plaintiff firm to carry its goods by the 
Frontier Mail in view of Rule 19 of the coaching tariff, 
and as no misconduct had been established against the 
Railway Administration’s servants, the company w^as 
protected by (he Risk-note H. 

Held, per Bhide, J . — That the word “deterioration” 
could not be held to cover depreciation of value due to 
all in the market price and therefore the company could 
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not claim any exemption from liability on the basis of 
the Risk note but that in the absence of any specific 
contract to convey the goods by a particular train or 
within a particular period, all that the plaintiff could 
insist on under the general law was that the goods 
should have been delivered within reasonable time and 
that as it was not alleged that there was any risk of 
deterioration within 4 or 5 days within which time the 
goods had arrived in Bombay, or that the fruit vas in 
fact damaged in any w^ay, there was no reason for hold- 
ing that there was any unreasonable delay and that 
therefore the plantiff had failed to make out any case 
for damages. {Bhtde and Dm Mahomed, J SECRE- 
TARY OF Staie V. Khan Chand Ram Lal. 16 Lah. 
280 = 159 LO. 72 = 8 B.L. 341 = 37 P.L.R. 679 = A.I 
B. 1935 Lah. 492. 

S. 72 —Deterioration of goods — Risk-note Form 

B — Delay in carriage — Perishables — Sale by Railway 
Company —Liability of company — Misconduct. 

Where certain potatoes consigned by a Railway 
arrived at the destination after a delay of eleven days 
and on account of their perishable nature, were sold 
by auction by the Railway authorities. 

Held, it was a case of deterioration or damage and 
not a case of non-delivery and so the condition of the 
Risk-note imposing an obligation on the Railway Com- 
pany to give evidence as to their dealing with the goods 
did not arise, that though the goods were perishable, 
they were not perishable in the sense that under no 
circumstance can they stand a railway journey, that they 
would not have perished if they were in good condition 
when they w'ere first consigned and therefore there was 
no misconduct of the Railway company. {PVort, /.) 
Gati Shah Mahadeo Ram v. Secretary of 
State. 130 I.O. 837=A.IB. 1931 Pat 201. 
Deviation from route. 

-S. 72 — Deviation from route — Delay and short- 
age in weight — Liability of Railway company. See 
Short delivery, infra, A.I.B. 1932 All. 684. 

Estoppel. 

S. 72 — Estoppel — Consignor sending goods under 

contract — If can claim against it. 

The Railway Company does not owe a consignor any 
I duty, which the contract under S. 72 (2) is expressed on 
the face of it to exclude, and if he has approbated that 
contract by sending his goods under it, he cannot after- 
wards reprobate by claiming a right inconsistent with it. 
{Addison and Monroe, JJ) B. B. & C.I. Rv. Co. 
V. Mt. Abdul Raqib. 16 Lah. 696 = 160 I.C. 709 = 
7 B.L. 16 = 36 P.L.B. 536 = A.IB. 1934 Lah. 186. 
Liability of Company. 

See also UNDER THE OTHER HEADINGS. 

S. 72 — IJability of company — Consignor asking 

goods to be rebooked but refusing to execute risk-note. 

The railway company cannot be compelled to carry 
goods on terms imposed by a proposer which are con- 
trary to the rules of the Railway Company. Plaintiff 
despatched a consignment of goods from ^ to AT at 
railway risk. The consignment arrived at K but plain- 
tiff could not arrange for its delivery and at this request 
it was detained for a considerable time. The plaintiff 
then asked the Railway Company at K to have the goods 
rebooked from K to A. In accordance wdth Rules and 
Regulations, the Railway Company stated that the plain- 
tiff should execute risk note A if the goods were to be 
rebooked. The plaintiff refused to execute risk note A 
and brought a suit for compensation against the railway 
company. 

Held^ that he had no cause of action either under 
the Railways Act or under the Carriers Act When the 
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Railway Company carried the goods to A', they fulfilled 
their part of the contract and that contract came to an 
end. {Bennet, /.) BadRUDDIN v. SECRETARY OF 
State. 168 I.C. 626-8 R. A. 312-1936 A.L.J. 991 
-1935 A.W.R. 969- A.I.R. 1936 All. 844. 

‘S. 72 — Liabthty of company— Good^ placed with 

consent of company's servant tn goods shed near running 
line — Destruction by fire caused by sparks from passing 
engine. 

Where goods, which are admittedly combustible, are 
tendered by the plaintiff to the Company’s servant and 
with his consent placed tn the Railway Company’s goods, 
shed near the running line, the goods are delivered to 
the Company within the meaning of S. 148 of the 
Contract Act. It follows that in respect of these g(X>ds I 
the Company’s liability is that of a bailee, and if the i 
goods are destroyed by fire caused by sparks from a 
passing engine owing to the neglience of the company 
in falling to make adequate and reasonable provision ' 
for the protection of the goods, the company is liable j 
for the loss sustained by the plaintiff. {Thom and ' 
Smith, /y.) Secretary of State for India in : 
COUNCIL z>. ShEO BhAGWAN CHIRANJI LAL. 160 1 
I.C. 703-8 R A. 641-1936 A.L.J. 387-1936 A.W. | 
R. 1389-A.l.R. 1936 All. 69. ; 

Loss of goods i 

S. 72 — Loss of goods — Liability of company — j 

Proof of misconduct— Risk-note Form A, ' 

A suit was brought for daniage> for loss caused to a | 
consignment of goods. There weie five bales of cloth 
consigned and all the five bales weie delivered. The 
shortage was due to some goods slipping out of some of 
the bales. The consignment w’ae delivered to the 
Company under Risk-note form A which is to be be used | 
when the condgiiments are already in bad condition or j 
so defectively packed as to be liable to damage, I 
leakage or wastage in transit, j 

Held, that the company under the protection granted j 
to it under Risk-note A w^oiild not be responsible except | 
upon proof that the loss was due to misconduct on the j 
part of the Railway administration or servants. A.I R. I 
1929 AM. 124 Rel. on ; A.I.R. 192.4 All. 605 and A.I.R. 
1924 All. 7, Expl. and Dist {Dalai, /.) SECRETARY 
OF State for India v, rup ram Audh Behari 1 
LAL. A.I.R. 1931 All. 135. j 

S. 72 — Loss of goods— Loss admitted by railway j 

company — Mode of transport — Onus of proof , 

Where the loss is admitted by the company, the 
onus of showing how the consignment was dealt with 
and its condition throughout the transit, lies upon the 
railway company and their failure or inability t"> en- i 
lighten the Court on the point cannot prejudice the plain- | 
tiff's claim for damages, {J7vala Prasad /.) JAMUNA- | 

DAS Ramjas V. East India Railway Co„ Ltd. 1 

148 1.0. 396-6 R.P. 454-A.IB. 1933 Pat 630. 

S. 12— Loss of goods — Risk-note Form A — 

Negligence of consignor — Goods not packed properly — 
Liability for loss. 

A Railway Company does not insure against the 
negligence of the consignor. It is the latter's duty to 
have the goods properly packed, such as would be 
damaged unless properly packed; and when that is not 
done, he cannot recover any damages for loss occasioned 
thereby. {Milter, /.) Manilal ANANDJI v, 
Bengal Nagpur Railway, Ltd. 155 I.C. 1062- 
7 R.O. 688-S9 0.W.N. 114-60 0. L. J. 690-A.I.R. 
1936 Oal. 271 (2). 

— — S. 72 — Loss of goods — Risk-note Form H — Mis- 
conduct — Burden of proof — T hrough consignment of 
goods — Theft at intermediate station — Liability of Rati- 
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way Company — Flvidence as to condition of wagon at 
intermediate station — Duty of company to adduce. 

Certain tins of ghee were consigned to a Kailw^ay 
Company for carriage over it under a risk- note in Form 
H, which exonerated the company from all liability for 
loss or damage except on proof of misconduct of the 
servants of the company. In case of non-delivery or 
short delivery, not being due to accident or fire, the 
company was bound to disclose to the consignor how the 
consignment was dealt with while in the possession or 
control of the company. The tins were placed in a 
wagon which was sealed and ri vetted as part of a 
through consignment. The wagon was intact at one of 
the intermediate stations, but at a station further off, 
the off-side of the wagon was open, the seal removed 
and some of the contents missing. In a suit by the 
consignor for danfages for short delivery against the 
company. 

Held, that the company had done all that they were 
bound to do to ensure the safety of the consignment, 
that no misconduct on the part of the company’s ser- 
vants could fairly be inferred from the facts proved, 
and that they were not liable to the plaintiff for 
damages. 

Held, further, that disclosure on the part of the com- 
pany as lequired is the risk note did not mean that the 
company should, in the case of a through consignment, 
be prepared to give evidence as to the condition of the 
wagon at any intermediate stage of the journey, and the 
burden of proving misconduct lay on the plaintiff. 
{Guha and Bartley, JJ.) BaNWARILAL JaGANNATH 
V. B B. AND C. I. Railway Co. 160 I.C. 728-8 R. 
0. 448-61 C.L.J. 626-A.I.R. 1936 Oal. 24. 

— S. 72 — Loss of goods — Risk' note Form H. — Mis- 
conduct — Meaning — Theft at station yard — Evidence 
pointing to wilful neglect of railway servants — Liability 
of Railway Company. 

Misconduct need not be wilful. It may be interpreted 
as being equal to wilful neglect or failure of duly to- 
wards the consignor. The plaintiff consigned a bale of 
dates weighing 9i maunds for being sent to a certain 
destination. The bale never reached its destination and 
was found missing when the train anived. It was proved 
in an action on risk note Form H that the wagon in 
which the goods had been placed was secured on one 
side by an “Ellis patent lock'' and on the other by an 
ordinary lock. The station was on the latter side and it 
was shown that one of the rings to which the lock was 
attached was broken and that the bale w’as missing. 

Held, that the bait; w’as removed owing either to deli- 
berate misconduct of the railway servants in the shape 
of standing by or helping in the theft or at any 
rate in so neglecting the wagon to make the theft possi- 
ble and that the Railway Company was liable in damages 
for the misconduct on the part of some servant of the 
railway administration. {Mukerjt and Niamatullah, 
JJ.) East Indian Railway v . narain Das 
GaNGaSaran. 54 All. 368- I.R. 1932 All. 602 = 
140 I.C. 103 = 1932 A.L.J. 217 -A.I.R. 1932 All. 
321 

[R. 1933 A.L.J. 995 (997).] 

— — S. 72 — Loss of goods — Risk-note Form H, — Mis- 
conduct — Theft tn running tram — Inference of conni - 
vance by railway servants. 

A theft had been committed in a running train consist- 
ing of 65 wagons. The consignee’s bale was approxi- 
mately in the centre. The train stood from time to time 
at deserted and ill-lighted railway stations. 

Held, that in such circumstances it was not a fair in- 
ference that the railway servants know of or connived at 
, the entry into the wagon of trespasser, {Fraser, J,C, 
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and Saaduddtn^ DiDA RAM WiSANDA RAM 

r. Secretary of State. A I.R. 1934 Pesh. 119. 
S. 72 — Loss of goods — Rtsk^iiote Form H — Mis- 
conduct — Wagon r wetted and sealed ami not locked. 

Where goods booked under risk note Form ‘H* are 
lost by theft during transit, the loss cannot be said to 
be due to the misconduct of the Railway Administration 
simply because the doors of the wagon were rivetted and 
sealed and were not locked. The rivetting of the wagon 
is at least as effective a safeguard against theft as the 
locking of it. {Abdul Rashtd, J.) B.B. & C.I. RaiL- 
vyay z/. Sha.m Lal Gupta. 163 I.C. 626=7 R.L. 
449= A.I.B. 1935 Lah. 206. 

S. 72 — Loss of goods — Risk note Form LI — Wil- 
ful negle( t -^Burden of proof. 

Where goods consigned at the ov^ner\ risk under 
risk-note Form H are shown to have been proi^rly 
directed but not delivered to the consignee, the onus of 
proof lies on the person who sues the Railway Company 
for compensation for the loss, to show wilful neclect on 
the part of the Railw’ay Administration or its servants. 
50 All. 246. nisappr {Redly and Anantaknshna Atyar^ 
//.) South Indian railway Co , Ltd. v V.M.S. 
P. BROTHERS. I.R. 1932 Mad. 466 (2) = 137 I 0 884 
= 1932M.W.N. 606 = 35 L W. 687 = A.I.R. 1932 
Mad.646 = 62M.L J. 673. 

— S. 72--Z<?jf of i:oods — Ri^k-note Form LI — 
^'Wilful negUt /” — I.o^s of heaiiy bale at station yard — 
Inference a^ to theft by or ivjlful neglect on part of 
raihoay ser7>ants, 

A consignment consisting of a heavy bale of cloth 
was sent under risk note Form H from station A to 
station I, It was proved that it was properly directed 
and that it safely reached an intermediate station E, It 
further appeared that the bale was in the goods w’agon 
at station E half an hour before the train left that 
station By the time the train left station E and arrived j 
at the next stopping station about half an hour there- | 
after, it was discovered that the bale was missing. The 
consignees having sued the Railway Company to recover 
compensation for the loss. 

Held, that the proper inference to be drawn from the 
facts was that either the bale was stolen at station E by 
the Railway servants or that it w'ds stolen by some body 
else in circumstances made possible by the wilful neg 
lect of the railway servants and the plaintiffs were 
therefore entitled to recover compensation for the loss of 
the consignment. {Reilly and Anantakrtshna Aiyar, 
//.) SOUTH Indian Railway Co., Ltd. 7 /. V.M S. 
P. BROTHERS. I.R. 1982 Mad. 466 (2)=137 IC 
884 = 1932M.W.N.506 = 35 L.W. 687 = A.I,R. 1932 
Mad. 646 = 62 M.L.J. 673. 

S. 72 — Loss of goods — Suit to recover damages — 

Excepted articles under S. 75 — Onus of proof — Section 
subfect to S. 15. 

One of the provisions to which S. 72 is subject, is 
contained in S. 75 of the Act. Where a person .sues to 
recovei damages for loss of goods he must show that 
they are not excepted articles undei S 75. {Suhrawardy 
and Jack, //.) SECRETARY OF STATE FOR INDIA v, 
Gopalmal PuRUSOTHAM Das. 68 Cal. 989=I.R 

1931 Cal. 886 = 134 I.O. 886 = 36 O.W.N. 462 A.I.R 

1932 Cal. 3 

S. 72 — Loss of goods — Theft — Liability of com,- 

pany. 

Two silver bars w'ere loaded in a treasure van properly 
locked at station H. At station Cone was found stolen 
from a hole cut in a wooden floor, locks remaining in- 
tact. It was found that the train had stopped outside the 
station C, but theie was no evidence as to the place of 
theft and as to the guard’s negligence at station C. 
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Heldt that since the care taken by the Railway Com- 
pany as bailee of the consignment was what could be 
expected of an ordinary prudent person and there was 
no negligence on the part of its servants the company 
could not be held responsible for the loss. {Agarwala 
and Saunders, JJf) TOLARAM GiRDHARI LaL v. 
SECRETARY OF State. 1621.0.662 = 7 R.P 207= 
15 Pat L.T. 818 = A.IR. 1934 Pat. 683. 

Misconduct. 

See also DAMAGE TO GOODS— DELAY AND LOSS OF 
Goods, supra. 

*S. 72 — Misconduct --Burden of proof— Risk-note 

Form H. 

In the case of risk note H, the railway has first to 
disclose how it has dealt with the consignment, if neces 
saiy, by giving evidence. If upon a fair construction of 
that evidence an inference of misconduct of railway ser- 
vants arises, then liability for the loss falls upon the 
railway. If no inference of such misconduct arises, 
then the burden of pioving the misconduct is thrown 
upon the consignor. {Fraser, /. C, and Saaduddin, 
A.J.C.) Dii)A Ram Wisanda Ram n. Secretary 
OF State. A I.R. 1934 Pesh. 119. 

S. 72 — '''Misconduct' — Meaning of — Failure to 

provide against rain water — Risk-notes Foitns A and //. 

The liability of the railway administration under risk- 
note forms A and H arises when los^, deterioration or 
damage arises from ‘’misconduct’* of the railway admi- 
nistration servants. “Misconduct^’ would ordinarily 
mean failure to do what is required of a person to be 
done. Failure to provide against such ordinary contin- 
gency, such as rain w^ater forcing itself into the w^aggon 
and causing damage to grain etc., in it, is misconduct. 
{Jwala Prasad, /.) JaMUNADAS RaMJAS v. EaST 
INDIA Railway Co., ltd. 148 I C. 396 = 6 R.P. 
464=A.I.B. 1933 Pat. 630. 

S 72 — Misconduct — Meaning of — Risk-note 

Form II, 

Misconduct is not necessarily established by proving 
even culpable negligence. It is something opposed to 
accident or negligence and is the intentional doing of 
something which the doer knows to be wrong, or wrhich 
he does recklessly, not caring w’hat the result may be. 
{Giiha and Bartley, JJ) BanwaRILAL JaGANNATH 
V. Bombay Baroda and Central India Railway 
Co. 160 I.O. 728 = 8 R 0. 448 = 61 0 L.J. 526 = A.I. 
R. 1936 Cal. 24. 

S. 72 — 'Misconduct — Meaning of — Risk note 

Form H , 

Misconduct is not mismanagement but is behaviour 
w’hich involves an imputation of some degree of moral 
' obloquy. The misconduct must however be of the com 
I pany’s servants and must not refer to any deficiencie.s in 
I the rules made by the Railway Administration, by 
which those servants are to govern them'*elves. There- 
fore, the contention that the wagon ought to have been 
closed by some more secure means than that of sealing 
and riveting is an argument that attacks the general 
administration of the line and is not a question of mis- 
conduct of the Railway servants. {Fraser, J, C, and 
Saaduddin, A, /. C.) DID A RaM WlSANDA RAM v. 
Secretary of State. A.I.R. 1934 Pesh. 119. 

■ 'S. 72 — Misconduct — Misconduct of servants 

— Burden of proof — Damages assessed by Inspector — 
Whether misconduct is prewed. 

Negligence is not the same thing as wnlful neglect and 
wilful negligence is not the same thing as misconduct 
which it is es.sential for the consignor to prove. The 
fact that the District Commercial Inspector investigated 
the case and assessed the damages has no bearing 
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whatever on the essential question of misconduct on the 
part of the company’s servants. (Grt/Ze, A, /. 6\) 
Sbcretarv of State v. Laxminarayan. I.R. i 
1933 Nag. 207 (2) -144 I.O. 204=A.I.R. 1933 Nag. 
1. 

-8. 72 — Mtscondtii t — Misconduct of servants — 
Liability of railway adminiitration fo* — Risk note 
F orm B, 

Risk-note B protects the railway administration 
against claim for damages arising out of “loss or des- 
tru.'tion or deterioration or b> damage to the gooils” and 
cannot be applicable to a case where the elaimant is 
damnified, not by loss, destruction or deterioration of 
the goods themselves, but by some act of the railway 
administration or its employees not affecting the condi- 
tion of the consignment or the goods consigned. Obvi- 
ously the note is intended to protect railway administra- 
tion where goods in whole or in part are lost or destroy- 
ed or spoiled otherwise than through misconduct of the 
lailway administialion or its employees '{Niamatullahj 
/.) Secretary of State v. Maduri Das Narain 
Das. 55 All. 625 = I.R. 1933 All 381 = 144 I.O. 113 
-=1933 A.L.J 966 = AXR. 1933 All. 477. 

-S. 72 — Misconduct'' — Isfe^ltgcncc it aniount‘i to. 

“Misconduct” implies something more than negligence, 
and a finding that there was no negligence on the part 
of the Railway necessarily excludes misconrluct. {^Milter., 
/.) Manilal anandji V, Bengal Nagpur Rail- 
way, Ltd 165 I.C. 1052 = 7 R.C 668 = 39 C.WN. 
114 = 60 C.L.J. 690-A.I.R. 1935 Cal. 271 (2). 

-S. Misconduct" - Neglt ^ence — If amounts 

to — Ri ik note Form A. 

Misconduct is not necessarily established by proving 
even culpable negligence. It is something opposed to 
accident or negligence and is the intentional doing of 
something which the doei knows to be wiong or which 
he does recklessly not caring what the lesult may be. A. 
I.R. 1933 Cal. 742, Foil. ^Lodge, /.) M. & S. M. 
Railway Co v, Ravi Suing deepsing & Co. 159 
I.C. 907 = 8 R C. 364 = A.I.R. 1935 Cal. 811. 

8 72-“ Misconduct" — Omission to provide water- 
tight door^ to wagon. 

If rain water enters a wagon, which is in good condi- 
tion, by the great foice of winds, the omission of the 
Railway Company to provide absolutely water-tight 
doors will not amount to misconduct. {Milter^ Jl) 
Manilal Anandji v. Bengal Nagpur Railway, 
Ltd. 155 I.C. 1052=7 R.C. 668 = 39 C.W.N. 114 = 
60 C.L J. 590 -= A.I.R. 1935 Cal 271 (2). 

■S. 72 — Misconduct — Onus of proof — IVhat 

amounts to misconduct . 

Under S. 72 the onus of proving misconduct is on the 
party alleging it. When misconduct on the part of ser- 
vants is alleged, it must be showui that the servants w-ere 
actually responsil)le for the guilty or wTongful act, 
knowledge on the part of the railway administration or 
their servants that an act was likely to cause injury is 
not sufficient. Misconduct is not necessarily established 
by proving even culpable negligence. It is the intentional 
doing of something which the doer knows to be 
wrong or which he does recklessly not caring what the 
result may be. The limitation of the Railway Company’s 
liability by a special contract in the risk-note is valid in 
law. {Guha, /,) MADRAS AND SOUTHERN MAHRAITA 

Railway Co., ltd. z/ Sundarjee Kalidas. 60 
Cal. 996 = 147 I.O. 752 = 6 R C. 356 = 57 C L. J. 281 = 
A.I.R. 1933 Cal. 742. 

8. 72 — Misconduct — Perishabhs in damaged 

condition unfit for further journey — Disposal by Rail- 
way after consultation with consignor — Failure to con- 
sult consignee^ not misconduct, 

Q. D,— 11-^194 
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It cannot be laid as a proposition of law that the con- 
signor loses his title in the goods as soon as he makes 
them over to the Railway Company for delivery to the 
consignee at another station. It depends on the circum- 
stances of each case. Where, therefore, a consignment 
of perishables, damaged by fire, w’ere in such a condition 
that they could not stand further journey and the Rail- 
wa> Company after consultation with the consignor sold 
them at once. 

Held^ that the Railway was not guilty of any miscon- 
duct eithei for not having consulted the consignee or foi 
having disposed of the consigement, when further delay 
would have meant the total destruction of the consign- 
ment. {^Loit Williams and M C Gho^t\ //•) SeCRE- 
i TARY OK State z. Fakir Mahomed Wahir Maho 
i MED. 61 Cal. 293=149 1.0.1229 = 6 R.C. 747= 

I 38 C.WN. 352 = A.IR. 1934 Cal. 508. 

' S. 72 — Misconduct —Re fusal to work even by 

j general strike. 

I The refusal to work of a single employee oi of rail- 
1 wa> employees on account of htiike must be consideied 
; misconduct. It is not material whether or not the 
Railway Company ditl all in then power to minimise the 
I effect of the misconduct of some of their servants. 

' {Macnati, J. C.) TlKARAM Z'. BkN(;aL NAGPUR RAIL- 
WAY. 29N.L.R 66 = I.R. 1933 Nag. 168 = 143 I.C. 
389 = A.I.R. 1933 Nag. 42 fl). 

■■S 72 — Misconduct — Risk note Foim B, 

The woid “misconduct” occurring in risk* note B is of 
i w’idei impoit than the popular sense in which that word 
1 is used. Want of proper c.ire and caution may amount 
I to misconduct within the meaning of risk-note B. A 
mistake m the preparation r)f tlie lailway leceipt which 
throws doubt on the identity of the consignment to 
which it relates is a misconduct in the above sense. 
{Ffiamatullah, /.) SECRKTAKV OF STATE v. MAD- 
HURI Das Narain Das. 55 All. 625=I.R. 1933 
All. 381 = 144 IC. 113 = 1933 A.L J. 966 = A.I.R. 

' 1933 All. 477. 

8. 72 — Misconduct — Risk-note form B — New 

j form — Liability of Railway Company — Misconduct — 
Omission to padlock zvagons and gross delay in transit, 
j The new' Risk-note Form B imposes a larger measure 
: of responsibility on the Railway administration than the 
j old iisk-note form. The word "misconduct” includes 
I wrongful commission or omission, intentional or unin- 
j tentional, 

I Held^ that the deliberate omission of the Company to 
I padlock the w'agons and the gross delay in transit con- 
I stituted misconduct and that the Company was liable 
j foi the loss of entile packages duiing such transit. 
WMitter and Patterson, J/) SECRETARY OF STATE 
I FOR India v. Dhokalmal Mohadkb Lal. I.R. 

1 1931 Oal. 940 = 134 I.O. 940 = 36 O.W.N. 1260 = 64 O. 
L.J 154 = A.IB. 1931 Cal. 734(2). 

I — S. 72 — Misconduct — Wilful misconduct — Signi- 

1 ficance of — Negligence — If sufticicnt — Wagons only 

i sealed but not locked — Effect of. 

* In a suit foi damages against a Railway Company for 
i loss of goods consigned, what has to be shown is the 
misconduct of the Railway servants. There is no differ- 
ence between misconduct and “wilful'’ misconduct. The 
word “wilful” is redundant. Negligence is different from 
I misconduct. Merely because the Railway Company 
i seals the waggons and do not lock them as required by 
I the rules, it cannot be said that there is misconduct 
I giving rise to liability. {Wort, J ) NaURANG LaL 
z/, B. B. &C I. RY. CO 160 1.0. 1086 = 8 R.P. 424 = 
! 16 Pat.LT. 887=A.I.R. 1936 Pat. 84. 

I Negligeuce. 

! See also MISCONDUCT, supra. 
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S. 72 — Negligence — Burden of proof. 

The burden is always on the conaignor to prove that 
the damage was caused by negligence of the bailee or his 
servants. In doing so, it is open to the consignor to ask 
the Court to draw a prciumpiion against the bailee for 
failure to call material witnessess wdio had to deal with 
the goods while in his custody. But w’hen such evidence 
as led, it is for the Court to decide whether an inference 
can be drawn in favour of the consignor or not; of ctmise 
in fit cases it is open to the Court to draw a pre5ump- 
tion of negligence from the fact of loss or damage to 
tha goods, if theie is no evidence to explain the circum- 
stances under which the loss or damage was caused But 
that is something different from saying that the burden 
is on the bailee to prove want of negligence. Whether 
in any particular case the Court will infer negligence 
must therefore necessaiily depend upcf.i the facts of such 
case. A. I. R. I9l7 P. C. 173, Kel. on. {Rupckand.A, 
J.Cf) KiSHINCHAND PlJRSANOAtAL v SECREI'ARV 
OF State. 26 S L B. 327 = I.R. 1932 Sind 130= 139 
1.0. 605 = A I.B. 1932 Sind 123. 

S. 72 — Negligence — Compensation claimed due to 

leakage — Burden of proof— Leaks not discernible on ins- 
pection — Ne negltgeitie, 

Wheie compensation is claimed on account of 
damage by rain water leaking through holes in a wagon, 
the plaintiff must establish the positive evidence that it 
was owing to the defective state of the wagon in which 
the goods w’ere loaded that the injury was caused. By 
merely proving that when the wagon reached its destina- 
tion, it was found in a defective state, he does not ^ 
discharge the onus which lies heavily upon him to prove 
miscoiuluct by the servants of the railway company. 
When there are leaks in the roof of a wagon which is 
not discernible on inspection at the time the goods are 
loaded and these givinig way during the course of the 
journey, the goods in the wagon are damaged by rain- 
water, no negligence of railway servants is established. 
(Case-law referred ) (^fCtsch, /.) SECRETARY OF STATE 
z/. JHADDU Pal IlAZARI I.AL. I.B. 1933 All 411 = 
144 I 0. 304 - 1933 A.L J. 995 = A LB 1933 AIL 460, 

S. 72 — Negligence — Delivery of goods to Com 

pany — Question of fact —Goods destioyei by fire — PJo 
negl igence — Non •liability of C onipan y . 

The responsibility of Kailw'ay Company under S. 72 
is that of a bailee. The question whether the goods 
were actually delivered or not is a question of fact. 
Where the bags of biri leaves stocked in an open space 
weie destroyed by fire during night, apparently by some 
passer by t hi owing a cigar on them, 

II eld ^ that the Company was not negligent and were 
not liable in damages, ijackj.) MOOIJI Sicka & | 

Co. V, Bengal Nagpur Railway Co., Ltd. 137 I. 
C.445 = I.B 1932 Cal. 305 = 35 O.W.N. 1242= A.L 
B. 1932 Oal. 257. 

'S. 72 — Negligence — Risk-note Form B — Wilful 

neglect — Wagon scaled but not locked — Inference, 

The question of wiful neglect is one to be determined 
in the light of the cirumstances of each case. It can- 
not be laid down as a hard and fast rule that the 
mere fact that the wagon was sealed and not locked 
constitutes wilful neglect within the meaning of Risk- | 
note B. 

Per Shadi Lal^ C . J. — It cannot be affirmed that the ; 
locking of a wagon is always an adequate safeguard j 
against theft ; especially when it is remembered that i 
the Railway administration owns thousands of wragons | 
and it is impracticable to have a different lock for each | 
wagon. If a standard lock is used it would not be | 
difficult for thieves to make keys fitting it (^Shadi Lai, j 
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1 C, J. and Broadway , /.) BaDKI DaS KUNJ LaL, v. 

\ Secretary of State for India. I.R. 1931 Lah. 
j 648 = 132 1.0. 664 = A.I.B. 1931 Lah. 627 (2). 

' — ^Sa. 72 and 76 — Negligence — Standard of care 

I — Negligence of Company servants — Loss cf goods in 
fire accident — Liability of railway company. 

The standard of care required of a bailee cannot be 
formulated as an inflexible practical rule applicable to all 
I cases. The general principle is that the bailee should 
take such care as a man of ordinary prudence would take 
of his own goods. The bailee is liable for the servant's 
acts done during the course of employment. The 
conduct of the Railway administration with reference to 
such consignments in general and the suit consignment 
in particular should be considered. The Court has to see 
whether the company took the necessary steps to obviate 
the risk of loss and whether they took adequate measures 
' for protecting the goods when such risk had already 
i happened. 

on the -facts that the loss of jute consignment 
' by fire in a railway shed was due to the negligence of the 
! servants of the company and the latter was liable for the 
i loss. {Afuker/i and Nag J /.) SEGRETARY OF STATE 
V, Ramdhan Das Dwarka Das. 160 10.189=6 
R.C. 781 = 68 CL.J. 98 = 37 C.W.N. 1109 = A.I.B. 
1934 Cal. 151. 

— S. 72 — Negligence — Wagon not locked — If evt 
deuce of negligence. 

Held, it has not been proved that the Railway Com- 
pany has been negligent by reason of the fact that there 
was not an ordinary lock on the wagon. The question 
whether it amounts to negligence not to put locks on all 
wagons is one of fact. A. I. K. 1931 I.ah. 627(2), 
Rel. on. [^Addison and Monroe, J / ) B. B. & C. I. RY. 
Co. V. Mt. ABDUL Raqib. 15 Lah. 696 = 160 I.C. 
709 = 7 B.L. 16 = 36 P.LR. 536 = A. I B. 1934 Lah. 
186. 

Rate of freight. 

S. 72 — Rate of freight — Contract of carnage — 

When complete — Grant of railway receipts if essential — 
Loading when old lates were in force — Railway receipts 
issued when new rates were in force — Rate chargeable, 

I A contract for despatch of goods by rail is complete 
j as soon as the goods are delivered to the Railway com- 
' pany and are accepted by the Kailw’ay company and 
taken charge of. The grant of a railway receipt is not 
essential for the acceptance of the goods by the Railway 
Company. So where the goods were delivered and 
loaded in wagons on and before 3 1st January but the 
railway receipts were not given until 1st February on 
which date increased rates of carrige came into force, 
the railway is not entitled to charge increased rates. 
{Staples, A.y.C,) CHHOGALAL v, SECRETARY OF 
State. 29 N L B. 333 = 6 B N. 146 = 147 I.O. 969 = 
A.I.B. 1933 Nag. 261. 

Be welghment. 

'■—■8. 72 — Re-Wei ghment — Risk note Form B — Goods 
sent under — Leakage detected — Refusal of consignee to 
take delivery unless reweighed — Expenses incurred for 
reweighment — Consignee not liable for — Negligence of 
Railway company. 

The plaintiff despatched mustard oil in a tank to N on 
the E.B, Ry. under Risk note Form B. When it reached 
station C, an hour before it reached N, leakage was 
discovered. At the destination, the plaintiff refused to 
take delivery till it was re-w'eighed. There was no weigh- 
ing apparatus at N\ the oil had to be taken to C for 
weighing, where it was found to be short. 

Held, that in view of the finding of the Lower Court 
that after the arrival of the oil tank at C, the tank was 
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not placed under watch and ward, the lower Court was 
justified in holding that negligence and misconduct on 
the part of the railway administration was proved and 
that the railway was liable for the loss; (2) in view of 
the leakage, the plaintiff was justified in refusing to 
take delivery unless it was re-weighed and the amount of 
the loss to the consignment was ascertained; it was not | 
his fault that there w’as no re-weighing apparatus at N 
and so not only the railway administration was liable for 
additional loss which may have occurred during the { 
return journey but that the plaintiff could not be charged 
with the freight therefor from N to C. {Kirn; and 
IqbcU Ahamd, //.) SECRETARY OF STATE FOR INDIA 
Ghanshiam Das Daijnath. 149 I.O. 669 = 6 B. 
A, 947=1933 A.L.J. 1316 = A.IB. 1934 All. 393. 

S. 72— Re weighment — Suit for damages for 

non-delivery — Refusal by railway to re-weigh — Not a 
refusal to deliver — Railway Company not liable in 
damages. S:e RAILWAYS ACT, S. 55. 65 C.L.J 603 = 
A.I B. 1932 Cal. 877. 

Bight to damages. 

See also DETERIORATION OF GOODS, supra. 

S. 12--Rtght to damages — Delivery of goods 

under wrong number — Plaintiff' claiming open inspec- 
tion — Open inspection allowed — Fall in prices — 
Damages — Right of plaintiff. 

The plaintiff was entitled under a railway receipt to 
take delivery of the goods on 19th August, 1931, when i 
he presented the railway receipt. He was also entitled to , 
take delivery of the consignment according to the 
description thereof given in the railway receipt. The , 
railway officials, however, offered to deliver goods . 
bearing a different number. The plaintiff’s suspicions ' 
were roused and he claimed open inspection of the i 
consignment which was allowed on 1st September. In 
the meanwhile prices of goods contained in the consign- , 
ment went down. The plaintiff sued the railway 
administration for damages. 

Hehf that the plaintiff w’as entitled to damages and 
that the plaintiff was justified in not accepting the goods, 
except after an exarninition in order to satisfy himself 
whether they contained the goods he had ordered. 
{Niamatullah, /.) .SECRETARY OF STATE v. MaDHURI 
DAS NARAIN Das. 55 All. 625 = I B. 1933 All 381 = 
144 I.O. 113 = 1933 A.L.J. 966=A.I.R. 1933 All. 
477. 

Blsknote. 

— S. 72— Risk note — Binding nature of. 

Where a person sues a Railway Company to recover 
damages for non-delivery of goods basing his claim upon 
a railway receipt which specifically mentions the existence 
of a risk-note, he is not entitled to allege that the risk- 
note was not executed or w’as executed without authority. 
A. I. R. 1925 Cal. 9l5 and A, I. R. 1926 Pat. 148, Rel. 
on. (^Addison and Monroe. J J ) B, B. & C. I. Ry. Co. 
V, Mt. Abdul Raqib. 15 Lah. 596 = 160 I.O. 709 = 

7 B.L. 16 = 36 P.L.R. 636 = A.I.R. 1934 Lah. 186, 

S. 72 — Risk note — Non-production of — Right of 

parties. 

Where the risk-note is not forthcoming the question 
of the plaintiff’s liability to establish the defendant’s 
wilful neglect does not arise and the plaintiff’s case 
must succeed under the ordinary law. l^Jat Lai and 
Agha Haidar, JJ.) RAM NARAIN BUDH SiNGH v . 
Gwalior Light Railway. LB. 1931 Lah. 924 = 
1341.0. 300 = 33 F.L.B 100=A.I.B. 1932 Lah. 136. 

■S 12— Risk notes From A and B — Due execu \ 
tion — Absence of — Onus of proof. 

Where a consignor sues for damages on the basis of 
the railway receipt and the receipt specifically mentions 


the existence of risk-notes A and B, the onus is on the 
consignor to show that the risk notes had not been 
properly executed. (Addison and Hilton, JJ.') SECRE- 
TARY OF State for India v . Devi Diita mau 
6 B.L. 672=148 I.O. 489. 

S. 72 — Risk' note Form B — Ne%o form — Effect 

of proviso — Misconduct of Railway servants — Proof- 
Statement of Company as to mode of dealing with 
goods. 

Where a case is covered by the proviso in the new 
risk-note Form B it is obligatory on the Railway Com- 
pany to disclose in detail how the consignment was dealt 
with throughout the transit aiifl if the circumstances so 
disclosed raised an inference of misconduct on the part 
of either the Railway administration or its servants, the 
burden of proving misconduct on the part of the Rail- 
way Company’s servants must be taken to have been 
discharged by the consignor. 54 Bom. 105, Not Foil.; 
A.I.R. 1930 Pat. 559, Ref. (Mitter and Patterson, JJ.) 
SECRETARY OF STATE FOR INDIA V. DHOKALMAL 
i Mohadeb Lal IE. 1931 Cal. 940 = 134 I.O. 940 = 
135 O.W.N. 1260 = 64 O.LJ. 164 = A.I.B. 1931 Cal. 

I 734 (2). 

, [R. 1933 AL.J.995 (997).] 

' S. 72 — Risk-note Form 8 — ''Ratd* — Meaning — 

I Goods carried at less than the rate for owner's risk — 
Clause exempting railway from liability — Binding^ 
nature of. 

The word “rate’’ mentioned in the risk-note Form B 
means the charge per maund foi the minimum quantity. 
Where the amount charged by the company was less 
than what would have bten payable it the goods w’ere 
taken at owner’s lisk and was much le^s than what 
would have been payable if the goods had been taken at 
railway risk, the consignor and consignee are bound by 
the clause exempting the company from all liability. 
(SulaimanC. J.) jAiN GLASS WORK v. SECRETARY 
OF Si ATE. 148 10. 419 = 6 B. A. 696 (1) = 1933A. 
L.J. 901 = A.I.B 1933 All. 854 (1). 

; S. 72 — Risk-note Form H — Liability under — 

I Misconduct — Onus of proof , 

Under risk-note Form H, a plaintiff can succeed 
only on proof of misconduct of the Railway Adminis- 
tration’s servants. This provision is not consistent with 
the substantive clause laying down the conditions of 
liability; the provision is also likely to mislead persons 
seeking their remedy under that form. The Railway 
I Company should not obtain an advantage from the 
unsatisfactory wording in the risk-note. (Weston. J.C ) 
Ganeshi Lal Manna Lal v. B. B. & C.I. Railway 
Co. 1936 A.M.L. J. 38. 

Buies under. 

S. 72 — Rules under — Ultra vires — Rule opposed 

to Act. 

The rule of a Railway Company that the administra- 
tion is not accountable for any articles unless they are 
booked and a receipt is given to the consignor is incon- 
sistent with the Railways Act and is therefore ultra 
vires. (Jack, J ) MOOLJl SiCKA & CO. v. BENGAL 
Nagpur Railway Co., Ltd. 137 T.O. 445 = I,B. 
1932 Cal. 306 = 36 C.W.N. 1242= A.I.B. 1932 Cal. 
267. 

Short delivery. 

S. 72 — Short delivery — Refusal by consignee to 

take delivery of even the goods available — Right to 
damages. 

Where out of a consignment of 200 boundles, nine 
were missing, and the Railway Company offered to 
deliver the remaining 191 bundles and intimated that a 
claim may be sent in regarding the missing bales, the 
plaintiffs are not entitled to refuse that offer and claim 
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damages in respect of the whole consignment. Their 
claim for damages is limited to the nine missing bundles. 
{Thom and Bennet, JJ,) SECRETARY OF STATE v. 
Kaghubar Dayal Baburam. 148 I C. 226 C2)=6 
R.A. 662 = 1933 A.L.J. 1360 = A.I.R. 1933 All. 696. 

S. 72 — Short delivery — Risk note Forms A and B 

— Diversion of goods from route — Delay and shortage in 
weight — Liability of Railway Company. 

The exteniption from liability afforded to the Railway 
Administration by the risk -note forms A and B is opera- 
tive and available to the Railway Administration only 
during the transit on the ordinary route and once the 
goods are diverted fiom that route the protection 
afforded by the risk notes ends. Where the goods were 
diverted owing to a mistake of the Kailw'ay Company 
with the result that there was a delay in delivery and 
shortage of weight. ^ 

Helif that the consignor could recover damages and 
that the Railway Company could not seek protection 
under risk notes Forms A and B. 1930 A. L. J, 297, 
Rel. on. {Iqbal Ahmad. J.) SECRETARY OF STATE 
FOR India 2/ Kesho prasad Sheo Prasad. IR. 
1932 All. 561 = 139 I.C. 381 = 1932 A.L J. 788 = A I. 

R. 1932 All. 684. 

Ss. 75 and 72 (2) • Goods falling under S. 75 — 

Risk nott. Form X if ultra vires. 

When article.s declared to fall under S. 75 exceeding 
Rs. 100 in value are sent without the extra percentage, 
the rail way ca n protect itself by an agreement under ■ 

S. 72 (2) provided the conditions falling within that 
sub section are satisfied and risk note form X is not 
ultra vires. {Addison and Monroey JJ.) B. B. & C. 1. 
Ry. Co. V, Mt. Abdul Kaqib, 15 Lah. 596 = 150 
I.C. 709 = 7 R.L. 16 = 36 P.L.R. 636=AI.R. 1934 
Lah. 186. 

S 76 — “Atfj-j ” — Meaning of. 

Loss by theft or by means of fraud, is clearly a “loss'* 
within the meaning of S. 75 of the Railways Act. The 
loss of goods by the railway need not occur through in- 
advertence or involuntarily and the section should be 
read so as to include cases of loss by wilful neglect or 
connivance of Railway Olficers. {M. C. Ghose and 
Bartley y //.) SECRETARY OF StA'I'E V. SURJYAMALL 
Haribaksh 61 Cal 699 = 162 I C. 87 = 7 R.O. 222 
=A.I.R. 1934 Cal. 783. 

-S. 75 — Loss of goods — Omission to make decla- 
ration of value — Right of action. 

In the case of valuable goods, declaration of value is | 
a matter of importance to the railway administration, as j 
it would put the responsible officers of the railw^ay on | 
their guard and they would take special care to guard the i 
paicel. Where the plaintiff has omitted to make the ' 
lequisite declaration, his suit for loss of parcel must fail j 
as he is hit by S. 75 of the Railways Act, and he can i 
not escape the effect of the section on the ground that j 
the loss happened by the negligence or connivance of I 
lailw ay servants. {M. C. Ghose and Bartley y //.) 
Secretary of State v. Surjyamall Haribaksh. 
61Cal. 599 = 1521.0. 37 = 7 R 0. 222 = A.I.R. 1934 
Cal. 783. 

-S. 75 — Loss of goods — Suit for damages — What 

. laimant must prove — Excepted articles — Onus of 

ft oof. 

Where a person seeks to recover damages as price of 
goods sent at the ordinary Railway parcel rate and lost 
while in custody of the Railway administration, he must 
prove first that he entrusted the parcel to the Railway 
administration and that it did not contain any of the | 
excepted articles mentioned in the second schedule, i 
exceeding Rs. 100 in value. It is not for the Railway I 
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I administration to prove the contrary. 42 All. 76, Dist. 

I {Suhrawardy and Jacky JJ.) SECRETARY OF STATE 
I FOR India v. Gopalmal Purusotham Das. 68 
I Cal. 989 = I.R. 1931 Cal. 886 = 134 I.C. 886 = 36 
i C.W.N. 462= A.I.R. 1932 Cal. 3. 

I S. 76 — Negligence of Railway Company — 

i Burden of proof. 

In suits for damages for non-delivery of goods en- 
trusted to a Railway Company, the primary question is 
whether the Company has taken as much care of the 
goods as a man of ordinary prudence would under 
similar circumstances take of his own goods of the same 
description. As regards burden of proof, S. 76 does no 
more than take away from the plainiff a burden which 
in any case lies upon the defendant under S. 106, 
Evidence Act, Z//3., to prove facts which aie within his 
special knowledge. It for the defendant to place all 
the materials before the Court and if there is a failure on 
the defendant's pait in this respect the plaintiff may ask 
the Court to presume that if produced such materials 
w'ould have gone against the defendant. Upon materials 
produced by the defendant the plaintiff must show that 
there was want of due diligence or that there w as negli- 
gence on the part of the latter or his servants or agents 
{Mukern and Nagy J J.) SECRETARY OF STATE 
RaMDHAN DaS DWARKa das. 160 I.C. 189 = 6 
RC. 781 = 68 CL. J. 98 = 37 C W.N. 1109 -- A.I.R. 
1934 Cal. 161. 

S. 76 — Plaintiff contracting to hold Company 

free from responsibility except on proof of miscondiiet 
of railway servants — Damaer,. to s;oods — Liability of 
Company. 

Where from the terms of the contract it appears that 
the plaintiff knew of the fact that the goods tendered to 
the railw’ay were either in bad condition or defectively 
packed and undertook to hold the railway “harmless and 
free from all responsibility for the condition in which the 
aforesaid goods may be delivered to the consignee at 
destination and for any loss arising from the sanie 
except upon proof that such loss arose from misconduct 
on the part of the Railway administration’s servants”, 
i he is not relieved of the necessity of proving that the loss 
j or damage had arisen from misconfluct on the part ot 
! the railway servants, by S. 76 of the Railw’ays Act. 

! This, how’ever, only shows that if it is clear that the 
damage has been caused by the misconduct of the rail- 
way servants, it is not necessary for the plaintiff to prove 
how’ their misconduct has caused the loss. {fCcndall. 
J.) Secretary of State for India v. Narain 
DasShyamLal. 165 I.C. 97 = 7 R.A. 893 = 1935 
A.L.J. 640 = 1936 A.W.R 604 = AIR. 1935 All. 
625. 

S. 77 — Applicability — Action based on tort. 

Section 77 of the Railways Act refers only to a claim 
to a refund of an overcharge or compensation for loss, 
destruction or deterioration of goods delivered to be so 
carried, that is to say, it refers to a suit against the 
carrier, in his capacity as a carrier for the loss, destruc- 
I tion or deterioration of the goods. The section therefore 
i refers to the special liability of the carrier as such; it has 
I no application to the broad liability of the Railway 
I Company as tort-feasors quite apart from their position 
I of railway carriers. And therefore no notice is necessary 
I before bringing such a suit. (Courtney Terrell y C»J. 
and AgharwalUy /.) SUNDARJI SHIVJI v. SECRE- 
TARY OF State. 13 Pat. 762 = 161 I.C. 996=7 
R.P. 148 = 16 Pat.L.T. 61 = A.I.R. 1934 Pat. 607. 
— S. 77 — Applicability — Goods not lost but in 
possession of company— Sale by public auction — Suit for 
damages. 
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Where goods had reached their destination and had I 
never been lost from the possession of the railway com- ; 
pany but were in the lost pioperty office and were sold , 
by public auction against the express direction of plain- ■ 
tiff, held, that in a suit for damages against the Rail- 
way Company, S. 77 did not apply and that no notice 
under it was necessary. {Sttlaiman, C. J. ami Btnnet, 
/.) SECRETARY OF STATE v, SIMLA FOOTWEAR I 
COMPANY. 67 All. 843=^167 I.O. 1080 = 8 R. A. 264 
= 1935 A.L.J. 793 = 1936 A.W.R 918=-A I.R. 1936 
All. 601. 

" S. 77 — Loss of snoods — Effect of njn-deltvery — 
NoUte, 

Non delivery of good^ amounts to loss within the 
meaning of S. 77 and a notice under S. 77 is nece.s<ary 
in such a case. (^Sukraioardy and Jack, J J-) DUNI 
Chand Ram Saran das Chopra v. E. I. Railway. 
I.R. 1931 Cal. 797 = 13410. 93 = 36 C.W.N. 338 = 
A I.R. 1931 Cal. 585. 


RAILWAYS ACT (1890), S. 80. 

S. 77 — Notice —Service on Traffic Manager of 

C ompany — Whether sufficient . 

Notice required by Ss. 77 and 140 must be served on 
the Agent of the Company and not on the Traffic 
Manager of the Company. The mere fact that in 
practice claims such as the one put forward by a party 
are dealt with by Traffic Manager will not by itself be 
sufficient to make a notice to the Traffic Manager valid 
in law. Such notice is invalid unless it is shown that 
the Agent had authorised the Traffic Manager to receive 
such notice on his behalf. 4 Lah. 46, Ref. to; 7 Lah. 
238, Dist. U-Vtidc, y.) 13. 13. & C. I. RAILWAY CO. 

V Abdul Rahman Mahomed Abdullah. I.B. 
1931 Lah. 763=133 I.C. 283 = 32 P.L R. 163 = A.L 
R. 1931 Lah. 606. 

S. 77 — Ra:divay Ad mini strati on — State Railway 

— Suit against — Notice to District Collet to/ alone — 
Sufficitncy — Stparate notice to RatDaay Administration 
— Necessity — 6". P, Code, S. 80. 


Ss. 77 and 140 — Notice to District Traffic 

Superintendent— Sufficieny of. See RAILWAYS ACT, 
Ss. 140 AND 77. 13 Pat.L.T. 696. 

Ss. 77 and Notice— Rule as to-Sidst in- 

tial complia/icc. 

There is nothing in S. 77 or .S. 140 which make^ it 
imperative on plaintiff to mention in the [ilaint that 
refund had been demanded from the Railway Adminis- 
tration in the manner required hy law*. If the fact is 
dtiiiied by the defendant but appears from the evidence, 
the plaintiff’s suit is not liable to be dismissed. Where 
in a suit foi lefund of overcharge realised by the Rail 
wa.y Company, the plaint recited that a notice under i 
S. 80, C. P Code, had been given to the Manager of the ■ 
Railway within six months of the delivery of the goods 
and more than two months before the institution of the ■ 
suit, 

Held, that there was substantial compliance with the | 
requirements of Ss. 77 and 140 and that the suit could ' 
not be dismissed on that ground. {Niamatullah, J.) 

Mela Ram Gokwara v. SECRErAKY ok State for 
iNDl/v. I.R. 1932 All. 306 = 1932 A.L.J. 405= 137 
I.C. 205 = A I.R. 1932 All. 381. 

S, 77 — Notice — Secretary of State as defendant 

— Need for nutite under S. 80, C . P. Code 

A notice under S. 77 would not dispense with a notice 
under S. 80 of the Code when the Secretary of State is 
the defendant. {Sen, J.) SECRETARY OF STATE 
FOR India v. Fazaluddin Radruddin. 143 I.O. 


The Collector of a District does not lepresent the 
Government of India in Railway matters, and in the 
. absence of a statutory provi>ion to tliat effect, a notice 
i served on him would not be a notice served on the 
Government of India lor purposes of S 77 of the Rail- 
ways Act, in the case of a State Railway although for 
the purpose of S. 80, C. P. Code, a notice to the 
Collector is sufficient, because S. 80, C. P. Code, contains 
a speciSc Drovision to that effect In the case of a suit 
against a State Kailw’iy, therefore, there must be two 
separate notices, one to the Railway Administration 
under S. 77 of the Railways Act and another to the 
Collector under S. 80, C.P. (^^de (Snlaiman, C.J. and 
Bcnnet.J.) BAF.AK RAM-ATMA KaM v. SECRETARY 
(JF State FOR INDIA 156 I.O. 541 = 8 R.A 1 = 
1935 A L.J. 908 = 1935 A.W R 1010 = A.I.B. 1935 
All. 900. 

S. 77 — Risk-note B — Exception — Misconduct of 

officiah — Delivery contrary to instructions. 

Where the railway officials delivered the goods in 
contravention of the express and definite instructions of 
sender, that the r ase fell within the exception of 
the risk-note P, as the misdelivery was due to inibcon- 
^ duct of the officials and that the railway was liable for 
damages. {Tek Chand and Coldstream, JJ.) SECRE- 
TARY OF State v. Megh Raj. I.R. 1933 Lah 469 = 
144 10 404 = 34 P.L R. 749 = A.I.R. 1933 Lah. 425. 

-S, 78 — Risk note — Complete contract - Excess 

: f/ eight collected from consignee— Legality — Refu/id, 


298=I.E 1933 All. 218 = 1932 A.L.J. 1033 = A. I.B. 
1933 All. 53. 

— — S. 77 — Notice — Se/i ice on one branch of ad- 
ministration — Effect against different branch. 

According to S. 77 the notice must be addressed to 
the Railway Administration from which compensation 
is demanded. Notice under S. 77 to one Railway Admi- 
nistration cannot avail a party for a claim against an- 
other Railway Administration. {S uhr award y and Jack, 
JJ.) Duni Chand Ram Saran Das Chopra v. E. 
I. railway. I.R 1931 Oal. 797 = 134 I.O. 93 = 35 


j The ri'k note embodies a complete contract between 
i the parties. Where the Railway Company agreed to 
• convey certain goods at a specified rate but charged 
i excess af the destination. 

I Held, that the Railway Company was not entitled to 
I go behind the original contract and that the excess 
amount paid by the consignee could be recovered by him 
I from the company. {Sen, /.) JAMNAGAR DwaRKA 

I railway V. nakain Prasad Suraj Phan. I.r. 

; 1931 All 496 = 182 I.O. 336 = 1931 A.L.J. 367. 

I S. 80 — Discovery of damage to goods at destina- 


O.W.N. 338 = A.I.R. 1931 Oal. 685. 

S. 77 — Notice— Service — Proof. 

Because a certain postal receipt of acknowledgment 
has been filed by the plaintiff which purports to be with 
reference to some document transmitted to a railway 
authority it cannot be predicated with certainty that 
the document was a notice which fulfilled the require- 
ments of S. 77. {Sen, /.) SECRETARY OF STATE 
FOR India v. Fazaluddin Badruddin. 143 10. 
298 = I.B. 1033 All. 218 = 1932 A.L.J. 1033 = A.I.B. 
1933 All. 53. 


I tion — No evidence as to place of damage — Suit against 
i Railway which carried last — Maintainability. 

! Where goods consigned for carriage pass through 
I several railways and are found damaged when unpacked 
I at destination, and there is no evidence at all as to where 
I they were damaged or upon which company’s Railway 
i system they were damaged, the suit for damages ought 
1 to be filed against the Railway Company to which the 
I goods were first delivered for carriage. The Company 
I which carried the goods last and delivered them to the 
I consignee cannot be held liable ; and a suit against the 
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latter is therefore not maintainable. i^Beashy, 

South Indian Railway Co., Ltd. v, Narayana* 
SWAMY PILLAI. 161 1.O. 774-7 B.M. 136-40 L.W. 
625= 1934 M.W.N. 1127 - A. I.E. 1934 Mad 662. 

- ■ ■■ " 8 80 — Principle of section — Option to sue. 

The principle underlying S. 80 is that the railway 
which takes delivery of goods with an undertaking to 
carry it safe, is an agent for the railways over which the 
goods have to pass in order to reach its destination and 
vice versa. The consignor is a third person. He contracts 
with the particular railway to deliver to him, at a paiti- 
cular station, the gooda consigned and the airangement 
of carrying the goods is between the railways over which 
the goods have to pass and has nothing to do with the 
consignor. He may sue the Company to which the goods 
are delivered or the Company on who^e railw'ay, the loss, 
injury destruction or deterioration occurred or both. 
\jwala Prasad, J) JaMUNaDAS KaMJAS v. East 
India Railway Co., ltd. 148 10.396 = 6 R.P. 
454=A.1.B. 1933 Pat. 630. 

S. 101 — Charge of one offence — Conviction for 

another — Legality. 

A person charged under S lOJ, for disobeying railw'ay 
rules requiiing him to stop engine near signal, cannot be 
convicted for »Iisobe>ing rules regarding maintaining 
vacuum. i^Rupchand aud Mehta, A.J.Csf) ParsRAM 
Kundraj 7. Empekor. 148 I.C. 66-6B.S. 179 = 
36Cr.L.J 682-1933 Cr.C. 796-A.I.B. 1933 Sind 
226. 

S. 101 and R. 187 (8) Disobedience of K, 

187 (8) (3) — What amounts to. 

The words “when it is required to change the position 
of a permanently locked point'* in J\. l87, Cl. 8, sub Cl. 
(3) would indicate that the rule assumes that the man on 
duty is aware that a permanently locked point has been 
unlocked. It is only in that case that he h bound to 
le-lock ii before any train is allowed to enter the station 
yard. Where, therefore, a Station Master who unlocks a 
permanent point fails to reset it befoic he is relieved by 
the assistant Station Master and omits to inform the 
latter or to note that he has allowed the point to remain 
unlocked in the Journal or Diary kept in the Station, in 
which these matters are noted, the a.ssistant Station 
Master cannot be said to have had notice that any per- 
manent point has remained unlocked even though he 
would have discovered it if he had gone on a visit of 
inspection before taking over the charge and it is very 
doubtful whether according to the rule as it stands, he 
can be said to be guilty of having disobeyed it. {Rachh^ 
pal Singh, J ) GaURI DAYAL DUBE v. EMPEROR. 
154 10 1059 = 7 BA. 869 = 36 Or.L J. 630 = 4 A.W. 
B. 1413 = 1935 Cr.0. 109-A.IR. 1936 All. 121. 
S. 101 (a) — Rules under R. lOl — Non-compli- 
ance — Prosecution of driver — Evidence of fire- man. 

Where an engine driver is being pro.secuted for breach 
of R. 101 for disobeying the order of the guard, the 
evidence of the fire man cannot be summarily neglected 
on the mere ground that he is subordinate to the driver. 
On the other hand he is the most important witness. 
{Jame^, J ) D’Cruz v. EmperOR. I.B 1933 Pat. 
192=143 I C 220-34 Or.L.J. 576 = 1933 Or C. 213 = 
A.IR. 1933 Pat. 94. 

S. 101 (a) — Rules under — R. 131 — Duty of 

dr n't t — Minor bridges. 

The diivers have regarded R, 131 as applying to what 
are known as important bridges ; it is not fair when an 
accident does happen, to charge a driver with breach of 
the rules because in the accounts and engineering de- 
partments comparatively small bridges are called major 
bridges. {James, J.) D’CRUZ v. EMPEROR. IB. 


EAILWAYS ACT (1890), S. 114. 

1933 Pat. 192 = 1431.0. 220 = 34 Or.L.J. 576 = 1933 
Cr.O. 213 = A.I.B. 1933 Pat. 94. 

S. 101 (c) — 7Juty of driver. 

It is not duty of the driver to stop the tiain meiely 
because way-farers shout to him. {James, J.) D’Cruz 
z/. Emperor. I.B. 1933 Pat 192 = 34 Cr.L J, 676 = 
143 1 0. 220 = 1933 Cr.C. 213 = A I.B. 1933 Pat. 94. 

Ss. 112 and 114 — Season ticket — Use by another 

— Offence. 

A season ticket issued in the name of one person was 
found to be used by his brother. It was not contended 
by the former that the latter had taken the ticket with- 
out his consent or knowledge. 

Held, that it must be presumed that the former had 
given the ticket to the latter for use and that his conduct 
amounted to an offence under S. 112 committed by the 
latter. {Murphy and Wadia, J J.) EmperOR v, 
Akbar ALLI Haji. 6 I.B. (Bom ) 136 = 146 I.C. 162 
= 34 CrLJ 1257 = 35 Bom.L.B. 876= 1933 Cr.C. 
1176=A.I.B. 1933 Bom. 412. 

S 113 — Object of — Intention to defraud, not 

necessary — Travelling in a hti>her class, on account of 
no accommodation in the lower class — If justification , 

The intention to defraud is not necessary for the 
offence under S. 113. The Section only provides a 
summary remedy to recover the change incurred by a 
passenger logether with a penalty provided in the 
section, S. 113, Cl. (2) is clear and explicit and admits 
of no implications oi exceptions. A passenger travelling 
in a lower class has no right to travel in a higher class 
without the previous permission of a railway servant 
and without a proper ticket foi that class and the fact 
that he was oliliged so to do as there was no accommo- 
dation in the class for which he had puicha‘'ed a ticket 
is no ju«5tification and doe.s not afford a defence in 
pioteedings against him under S. 113 ^Patkar and 
I Barlee, J J.) R. O. IIORNIMAN, /;/ re. 141 I.C. 794 
I =34 Bom.LB. 1666 = 34 Cr.L J. 239 = I.B. 1933 
Bom 159 = 1933 Cr.O 123 = A.I B. 1933 Bom. 59. 
S. 113 (4) — Proiecdin^s under — Nature of — Re- 
vision by High Couit. 

'The act referied t(^ in S. 113 is not an offence; the 
proceeding under that section is not a prosecution for an 
offence but neverthele'^s it is a judicial proceeding and 
an order passed by a Magistrate under S. 113 (4) of 
that Act is ‘*ubject to levision by High Court. {Patkar 
and Barlee, /J.) B G. HornimaN, hire. 141 10. 
794 = 34 Cr.L J 239= I.B- 1933 Bom. 169 = 34 Bom. 
LB 1666 = 1933 Cr.C. 123 = A I.B 1933 Bom. 59. 
8. 114 — Applicability^ 

S. 114 applies to purchasers and transferees of tickets 
and not to transferors alone 23 S.L.R. 39, Overr. 
{Ferrers, J. C,, Rupchand and Dadtba C . Mehta, A.J. 
Cs.) Emepror V. Kodumal. 166 I.C. 697 = 7 B.S. 
198 = 36 CrLJ. 827=1936 Cr.O. 376 = A.I.B. 1936 
Sind 90 (F.B.). 

8.114 — Offence under— If can be dealt with 

under S. 562, Cr P. Code. 

Full Bench {Dadtba C. Mehta, A.J.C., dis- 
senting .) — Offences punishable under S. 114, Rail- 
ways Act, are easy to commit but not easy to detect. 
When detection has been successfully effected, an offender 
should not go scot-free even if he has not been convicted 
before. 

Per Dadtba C, Mehta, A.J.C . — When a particular 
penal section of a statute is interpeted in a particular 
way in favour of a subject by a Divisional Bench, the 
subject has a right to say that he has not committed any 
offence, that he had no guilty intention whatsoever in 
doing an act in the belief that the interpretation was 
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correct. If subsequently that interpretation is found 
fault with by a Full Bench, so that the very act which 
at one time \\as not looked upon as an offence, is now 
regarded as an offence, the altered interpretation should 
not have a retrospective effect as if the subject should 
have anticipated the second decision of the High Court. 
Even if a technical conviction is recorded the accused 
should have the benefit of S. 562 1) (A). (Ferrers^ J. 
C.t Rupchand and Dadtba C, Ale/ita, A.J 6V,) EjmpeROR 
V. KODUMAL. 165 I.O, 697-7 R.S. 198-36 Cr.L.J. 
827= 1935 Cr.C. 376 = A.I.R. 1936 Sind 90 (F.B.) 

S. 120— ‘ ' Person'* '—Whether includes Railway 

servants, 

S. 120 applies to Kailw'ay servants and the word 
‘person^ in the section includes an employee of the 
Railway. {Saunders, /.) APPaL SWaMY v. EmPEROR. 

6I.R. (Pat.) 310-14 Pat. L.T. 662 = 146 I.O. 937 
(1)=.36 Cr.L.J. 205 (1) = 1934 Or C. 70 (1) = A.I.R. 
1934 Pat. 52 (1). 

S, 121 — Obstructing Railway servant — Refusal 

to pay excess fare, does not amount to. 

Refusal to pay excess faie cannot possibly amount to 
obstructing or impeding a railway servant in the dis- 
charge of his duty within the meaning of S. 121 of the 
Railways Act. {^Lakshmana Rao, J.^ POLARAO z>. 
Emperor. 1933 M.W.N 874. 


S. 122 (1) —Offence — Crossing raihoay line to 

enter platform. 

Where the accused was shown to have crossed a rail- 
w’ay line insteail of entering it by the ordinary route and 
j there was evidence that there was a notice board put at 
I the station prohibiting such trespass, 

. that the accused was liable to be convicted 

j undei S. 122(1) {Curgenven^ J f) I.AKSHMI Nara- 
I SIMHAM, In te. I.R. 1933 Mad. 212 (2)=142 I O. 

! 202 12) = 34 Cr.L J. 291 (1) = 1933 Cr.C. 666 (1) = A. 
' I.E. 1933 Mad. 372 (1) 

S. 122(1) — (Offence — Trespass on railway Ittte — 

Passenger with ticket. 

A passenger witn a ticket, though his entry into the 
platform is lawful, has no light to enter on any part of 
the railw’ay premises or to trespass on the railway line^ 
because lawful entty into one part or the railway does 
not make entry into every part of a railway lawful. 
{Walsh, J.') Rangayya, In re. 162 I C. 616 (l)=-36 
Cr.L.J. 128 (1) = 7 R.M. 262 (1) = 1934 M.W.N. 1320 
= 40 L.W. 664 = 1935 Cr.C. 22 (1) = A.I.R. 1936 
Mad. 3 (1). 

Ss. 126 and 128 — Lying on lailway lines. 

The offence of lying on the railway lines in front of 
trains that were practically stationary cannot be said to 
endanger the safety of peisons travelling or being on the 
railway and comes under S 128 and not under S. 126. 


— "S. 122 — Railway plat form — A( cess to the public 

without having to shozv tickets — Entry into, not ////- 
lawful. 

A lailway platform, to which the general public have 
free access, without having to show tickets, or without 
having to obtain special permiaMon of any sort, is a part 
of the railway piemises wdiicli may be entered by the 
members of the general public undet the implied per- 
mission of the railway authoiity. Hence a person who 
enters sucii piemises cannot be tieated to be trespasser 
merely because lie enters the platform without express 
permission and lii> entry is not unlaw’ful within the 
meaning of S. 122. {Sulaunan^ C.J and King, J.) 
Chandai Emperor. 56 All. 264 = 6 I R. (All ) 
318 = 146 I.O. 684=1933 A L.J. 1432 = 35 Cr.LJ. 
166=15 L.R. 4 (Or.) = 1933 Cr.C. 1521=A.I.R. 1933 
All. 891. 

S. 122 — Unlawful entry — Actionable trespass — 

What IS. 

Then word “unlawful’" has practically the same 
meaning as “illegal" which can be in tei preted as 
including actionable. Hence an entry upon railway 
premises may be held to be unlawful, if it constitutes an 
actionable trespass. Any entry by a member of the 
public upon railway premises would constitute an 
actionable trespass, unless such entry is permitted by the 
Railway authority, expressly or by implication. ^Sulai- 
man, C.J. and King /.) ChaNDAI v. P:mperOR. 
66 All. 254 = 6 I.R. (AH ) 318 = 146 I C. 684 = 35 Cr. 
L.J. 166 = 16 L.R. 4 (Cr.) =1933 A.L.J. 1432 = 1933 
Cr.C. 1621 = A.I.R. 1983 All. 891. 

S. 122 — Unlawful entry — Test of — Intention 

immaterial. 

In determining the question whether a person’s entry 
into the railway is unlawful, the intention of the person 
must be left out of account. Hence a person who enters 
lawfully, t.e., with the permission of the railway autho 
rities does not commit offence under S. 122, merely 
because he enters with the intention of committing some 
oftence. (Sulaiman, C.J. and /.) CHANDAI ». 

Emperor. 66 All. 264= 36 Cr.LJ. 166 = 16 L.R. 4 
(0r) = 6IR.(All.) 318-146 I O. 684 = 1933 A. L.J. 
1432=1933 Cr.C. 1521= A.IR. 1933 All. 891. 


Wheie several persons are charged with having conspir- 
ed to do or cause to be done certain acts which are off- 
ences under SS. 126 and 128 the proper conviction will 
be under S. 129 {If) of the Penal Code foi conspiring to 
commit an offence under S. 128 of the Railways Act. 
{Wallace and Ja:kwn, //.) MUKUNDALAL SiRCAR 
V. Emperor. 1930 M.W N. 1264. 

S. 128 — Offence under — Pulling communication 

chord and sitting lu frvut of engine — Sentence — Bona 
fide conduct as mi ti gating circumstance. 

A passenger pulled the communication chord of a 
railway train and stopped the tiain several limes on the 
ground that his compartment was overciowded. On the 
vacuum bieak being disconnected he sat down after 
warning the authorities, in front of the engine and com- 
menced playing a musical instrument thus delaying the 
train for about eighty minutes. 

Held, that an offence under S. 128 had been com- 
mitted. 

Held, howei'er, that in passing sentence the fact that 
the accused had in the interest of the public protested 
against the maladministration of the Railway Company 
should be taken into consideration. Sentence of one 
day imprisonment passed. {Raza and Pul Ian, JJ.) 

Emperor v Ram Charan Mutsaddi. 6 Luck. 485 
= 14 O.L.J. 126 = 1301.0. 384 = 32 Cr.LJ. 547 = 8 
O.W.N. 99 = 1931 Cr.C 213 = A.I.R 1931 Oudh 85. 

S. 136 — Applicability — Notifications under — 

Effect of — Land vested in G. I. P. Railway Administra- 
tion— If subject to charge for municipal taxes — Bom- 
bay City Municipal Act, S. 212 See BOMBAY CITY 
MUNICIPAL ACT, S. 212. 37 Bom.L.R. 613-A.I.R. 
1936 Bom. 352. 

Ss. 140 and 70 — Notice — Mode of service. 

Where a copy of notice under S. 77, which was addres- 
sed to the Traffic Manager, N. W. Ry. was sent to the 
Agent of E. I. Ry. for information, and it was urged that 
the plaintiff intended to make a claim against the E.I. 
Ry. administration, 

Held, there was no notice under S. 77, and mere send- 
ing of the copy was no service under S. 140. {Suhra- 
wardy and Jack, JJ.) DUNI CHaND RaM ChaRAN 
Das Chopra v. K. I. Railway. IR. 1931 Cal. 797= 
134 I.O. 93 = 35 C.W.N. 338=A.I.R. 1931 Oal. 585. 
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Ss- 140 and 77 — Rule regarding notice — Substan- 
tial compliance. See RAILWAYS ACT, SS. 77 AND 140. 
1932 A.L.J. 405-= A.I.R. 1032 All. 381. 

Ss 140 and 77 — Scope — Notice to District 

Tra//ic Superintendent — Sufficiency of, 

S. 140 merely provides a safe and unanswerable 
method for serving a claim upon the railway adminis- 
tration and enacts in effect that service upon the Agent 
is service upon the Company. But S. 77 enacts that 
the service must be upon the administration. If the 
Company by its course of business holds up any particu- | 
lar official as competent to deal with claims, then set vice ' 
of notice upon such an official must be taken as against | 
the company to be service upon the Company, So where , 
the Company has all along persisted in a course of bus- 
ness by which they allowed the District Tiaffic Superin- 
tendent to deal with claims for compensation and never 
in the course of their correspondence till the filing of the 
written statemant did the Company suggest that the 
notice to him w’as ineffective, 

Held^ that the plea was not open to the company that 
there had been no suffioint notice under S. 140. 35 Cal. 

194, Diss.: 45 Mad. 135 at 154, l55, P'oll. {Courtney^ 
Terrel f C. J. and Fazl Ah, /.) BENGAL AND NORTH- 
WESTERN Kaii.way Co., Ltd. z^ Kameshwar Singh 
Bahadur. 12 Pat. 67 = 141 1 0. 813 (2) - 1 E. 1933 
Pat. 94-13 Pat.L.T. 695 = A.IR. 1933 Pat. 45. 

Sch. II— 

Artificial silk is not silk. {Addison and Monroe^ //•) 
B. B. & C. I. Ry. Co. Mt, ABDUL Raoib. 15 Lah. 
696 = 160 I.C. 709 = 7 R.L. 16 = 36 P L R. 636 = A. 
I.R. 1934 Lah 186. 

RAILWAY RECEIPT Sec also CONTRACT ACT 
(1872), S. 178. 

If document of title — Delivery of goods to person 

without producti(m of— Liability of Railway Company. 
See Railway Company. 69 Od.L.J. 716. 

RAIYAT. 

See (1) B T. ACT, Ss. 5(2), 23, 40. ETC. 

(2) I.ANDLORD AND TENANT— OCCUPANCY 

RIGHTS AND OCCUPANC\ TENANT. 

(3) Madras E.states I. and act (1908), Ss. 

5, 112 AND 135, etc. 

RAIYTAI HOLDING. 

.9.'^ (1) B. T. ACT. Ss. 5, 49 and 50. 

(2) Madras Estates Land act (1908), ss. , 
3 (1)20. 

RANBIR PENAL CODE, Ss 150 and 163- Person '' 
desiring to get together unlawful assembly — Offence, j 

A person desiring to get togethei an unlawful assem- I 
bly to take forcible possession of a certain area of land 
is punishable as a member of such unlawful assembly | 
under S. l50 and not under S l53 of tne Ranbir Penal 
Code. (Dalaf C. /.) MOHAMMAD SaDIo z/. State. 
S7P.L.R J. &K.7 , 

S. 376 — Pape of young girl of 11 — Sentin e of ; 

will ppi ng — Desi r ability. 

In a case of rape of a young girl of 11 it is desirable i 
to inflict a punishment of whipping. {Dalai, C\ /.) 
Syed Umar Shah State. 37 P.L.R.J. & K 19 
(1). 

RANGOON CITY MUNICIPAL ACT (VI OF 

1922), S. 16 — Petition under — Powers of Chief Judge 
— Power to set aside election, and order re election — De- 
clarine: the peti ti oner elected — // vat Id . i 

On a pc titi'.n under S. 15 of the City of Rangoon | 
Municipal Act, the Chief Judge of Rangoon Small I 
'Cause Court has full power to order a re count of the 
votes, and if as a result of such re counting it is found j 


RANGOON CITY MUNICIPAL ACT (1922), 
S. 80 (2). 

that the petitioner has secured more valid votes than 
the respondent and he has the necessary qualifications 
for election, the Chief Judge has power to set aside the 
election of the respondent and declare the petitioner 
elected in his place. The power of ordering a fresh 
election rests not with the Court but with the local 
Government and the power may only be exercised if 
there is no peron who may be deemed to be elected 
under sub S. (2). {Leach, /.) L. H. WELLINGTON v. 
The Chief Judge, Rangoon Small Cause 
COURT. 13 Rang. 310 = 8 R.R. 266 = 169 I.C. 196 = 
A.I.R. 1935 Rang. 349. 

— ■ ■S. 80 (2) — Assessment of rice mills based on 
contractor's test — Legality. 

In assessing rice mills in the Rangoon District the 
contractor’s test ought not to be applied, and assess- 
ments based upon that principle would be ultra vtie^. 
{Page, C. /. and Pa U, /.) V. E. R. M. CHEITYAR 
Firm v. Municipal corporation Rangoon. 13 
i Rang. 709 = 159 I.C. 996 = 8 R.R. 304 = A.I.R 1935 
; Rang. 413. 

, S. 80 (2) — Burma Kaihvays — Annual value — 

' Asfessment of — ''Profit basis'* system. 

The correct method of a'^certaining the annual value 
of the Burma Railway* under S. 80 (2) is to find out the 
I annual assessable value of the Burma Raihvays under - 
j taking as a whole and after deducting the annual asses.s- 
able value of the indirectly productive portion of the 
I whole undertaking to multiply the resultant figure re- 
I presetting the annual assessable value of the directly pro- 
I ductive portion, that is, the running lines, by the gros.s 
I receipts earned in the municip.il area of the City of Ran- 
goon and to divide the said sum by the gros.-» receipts 
earned by the Baima Railw^iys undertaking as a v^hole. 
By adopting this system, a simple, fair and reasonable 
assessment of the annual value of the hereditament 
within the taxable area of the City of Rangoon will be 
obtained and such a system will confoini to the two 
fundamental principles of law of rating W 0 . (1) that the 
I aggregate of the rates payable by the railway in the 
various municipal area through which it runs must not 
exceed the rates payable by the undertaking as a whole, 
and (2) that the assessment of the hereditament in each 
area must be based upon the profits earned in the locality 
in which the hereditment is situate. (Case-law referred.) 
{Page, C. J. and Mya Bu, /) SECRETARY OF STAI'E 
z/. RANGOON Corporation. 10 Rang. 539 = 140 I. 
O. 821 = I.R. 1933 Rang. 11 = A.I.R. 1932 Rang 169. 
[R 13 K. 709 (712, 7l3).] 

S. 80 (2)— Cross annual rent' — Meanin of — 

Mode of assessment. 

The term ‘cross value’ means the annual rent which 
a tenant might reasonably be expected, taking one year 
with another, to pay for an hereditament, if the tenant 
undertook to pay all usual tenant’s lates and taxes and 
tithe, the commutation rent charge, if any, and if the 
landlord undertook to bear the cost of the repairs and 
insurance, and the other expenses, if any, necessary to 
maintain the hereditament in a state to command that 
rent. This definition may be taken as denoting the 
meaning of gross annual rent in S. 80 (2). A.I.R. 1932 
Rang. 169 and Great Western and Metropolitan Rail- 
way Co, v. Kensington Assessment Committee (l9l6) 
1 A.C. 22, Ref. In every case the assessment must 
depend upon what the Commissioner determines as the 
rent which a hypothetical tenant might reasonably be 
expected to give for the properly if he paid the usual 
tenant’s rates and taxes and the landlord paid the 
expenses necessary to enable the mill to earn the rent. 
It may or may not be that the gross annual rent would 
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be equivalent to the actual agreed rent p/us the sum 
.reasona' ly expended in order that the lent might be 
obtained, but it does not necessarily follow that these 
two sums would be the same. C.J, and Ba 

/.) V. E. R. M. Chettyar Firm v, MuNiciPAL 
Corporation, Rangoon. 13 Bang. 709 = 169 I.C. 
996 = 8 B.B. 301 = A.l.B. 1936 Bang. 413. 

3. 92 (1) — Applicability^ Build mgs of Burma 

Railways undertaking. 

Notwithstanding the enactment of S. 92 and the 
transfer of the Burma Railways undertaking to Goyern- 
nieiit, the assessment of the Burma Railways continues 
to be regulated by S. 135, Railways Act, and S. 92 (1) 
does not apply to the buildings of the Burma Railways 
undertaking. {Page, C,J, and Mya Bu, J.) SECRE- 
TARY OF STATE zj. Rangoon Corporation. 10 
Bang. 639 = 140 1.0. 821 = IB. 1933 Bang. 11=A.I. 
B. 1932 Bang. 169. 

S. 164 — Powers of Local Government, 

The Local Government’s power under S. 164 is to 
‘prescribe the officer* to perform certain dudes, not to 
appoint him. There is a great difference between 
‘prescribing what certain persons are to do and appoint- 
ing certain persons to do those things. In the choice of 
Revenue Officer the Local Government is by S. 164 
therefoie confined to some one who is an ‘Officer of the 
Corporation*. {Btaund, /.) BALTHAZAR & SON, 
LTD. V, municipal Corporation, Rangoon. 160 
l.G. 90 = 8 B.B. 334^A.1.B. 1935 Bang. 439. 

— S. 178 (3) — ''At such date'' — Total sum payable 
dfy various markets fixed and rateably charged on asses- 
sable value as licence fees — Validity of. 

The Corporation in levying license fees under S. 178 
(3) ai rived at the total amount of the cost which was to 
be covered by the sums payable by all the private 
markets. This total sum they divided among all the 
private markets in proportion to their respective 
assessable values. The sums so arrived at were in the 
case of each private market, a percentage, and in each 
case the same percentage of its assessable value. A sum 
which represented that percentage was then charged to 
•each private market as its licence fee for the right to 
keep it open for a year. 

Held, that the licence fees which were charged were 
fees charged at a rate fixed by the Corporation within 
the meaning of S. l78 (3) and validly char^red under the 
powers conlerred upon the Corpoiation by that section. 
t^Lord Russell of A'illo 7 ven.) PaZUNDAUNG BaZAAR 
CO., LTD. V , Municipal Corporation of the City 
OF Rangoon. 68 I A. 313 = 9 Rang. 440 ^ I.R 1931 
P.C 260=13310 724 = 64C.LJ. 286 = 34 L W. 936 
= 1931M.W.N 824 = 35 O.W.N. 1005 = A I.R. 1931 
P.C. 217 = 61 M.L. J. 740 CP C ). 

S. 178 (3)~^Licenie fee— Amount of. 

The fee which the Corporation is entitled to charge 
under S. 178 (3) in respect of licenses to private markets 
need not be confined to the cost of the issue and ins- 
pection of licenses and the office expenses of the control 
ling authority. The fee may reasonably cover the cost 
of all special services necessitated by the duties and 
liabilities imposed by the Corporation in respect of the 
supervision and regulation of private markets. If the 
Coiporation have in good faith charged the fees and 
fixed the amount thereof on that basis, it is within the 
powers of the Corporation to exact payment of those 
fees. {Lord Russell of Ktllowen) PAZUNDAUNG 
Bazaar Co., Ltd. v. municipal Corporation of 
THE City op Rangoon. 68 I A. 313=9 Bang. 440 
=:I.R, 1931 P C. 260 = 133 I.C. 724 = 54 C.L.J. 286= 

Q. D.— II— 195 


BANGOON POLICE ACT (1899), 8. 30. 

34 L.W. 936=1931 M.W.N. 824 = 36 O.W.N. 1005 
=A.I.R. 1931 P.C. 217 = 61 M.L.J. 740 (P.C.). 

I RANGOON DEVELOPMENT TRUSTS ACT (IV 

I OF 1920), S. 69 (2) — Agent not liable totax—Rr, 1 
and 3 under S. 95 proznding for agent's liability — 

I Validity of. 

Whereas both the owners and the agents of vessels are 
specifically made liable for the due return of passengers 
under S. 69 (3;, it is the owners alone who are made res- 
ponsible for the collection and payment of the tax under 
j S. 69 (2). Hence it is the ow’ners alone who are liable 
: for the collection and payment of the tax. Rr. 1 and 3 
I framed under S. 95 (except in so far as it refers to the 
owners) are inconsistent with S. 6(2) and therefore 
ultra Vires. {Page, C J., Das and Ba U, J/.) RAN- 
GOON Development Trust v. G. S. Behara & 

: SONS. 10 Rang. 412 = I.R. 1932 Bang. 196 = 139 1 0. 

; 666 = A.I.B. 1932 Rang. 123 (F.B.) 

; S. 96 —Rules framed under — Rr. 1 and 3 — Vali- 

dity of — Inconsistent w'ith S. 69 (2) See S. 69 (2) 
supra. 10 Rang. 412 = A.I.R. 1932 Rang. 123 (F.B.). 

j RANGOON HACKNEY OARRIAGB ACT (1917), 

> S. 23 — Refusal to grant licence — Remedy to sue for 
I damages and not writ of mandamus. See SPECIFIC 
! RELIEF act, S. 45. A.I.B 1933 Bang. 39. 

' S. 23 — Rickshaw licence — Commissioner not 

; exercising discretion vested m him — Writ of mandamus. 
The Commissioner of Police must issue licence to a 
rickshaw, whether it is old or new, if it complies with 
the conditions as laid down under S. 23 and is found fit 
i for public use, and if the Commissioner has not issued 
I the licence up to the maximum number as fixed by him. 

And therefore where he does not exercise the discretion 
I as vested in him, a writ of mandamus can be issued 
directing him to issue such a licence. {Ba U, /.) 

; DEVAREDDY PeDDAYAH V. COMMISSIONER OF 
' POLICE, Rangoon. I.R. 1933 Bang. 47=142 1.0 
I 832=A.I.B. 1933 Bang. 37. 

I RANGOON HIGH COURT RULES (APPBL- 
I LATE SIDE), R. 66— -Application for leave to appeal 
I to His Majesty in Council — Time requisite for obtaining 
' copy of judgment — If can be excluded. See Limita- 
I TiON Act, S. 12 (3). 13 Rang. 762. 

j RANGOON POLICE ACT (1899), Ss. 7, 10, 11 and 

’ 19— Complaint against Police Sub Inspector — Offence 
I committed in discharge of duty — Need for sanction of 
Local Government. See CR. P CODE, S. 197 — SaNC- 
! TION NECESSARY. A.I B. 1935 Rang. 166. 

1 S. 3^— Offence under — Proof. 

I It is no offence to be found on a road unless the 
j accused is found under the circumstances detailed in sub- 
Ss. {a), {b), (r) and {e), S. 30, armed with a dangerous 
or offensive weapon, or lying or loitering, or with th^ face 
I covered or disguised, or in possession without lawful 
excuse of house-breaking implements. {Baguley, J,) 

Ebkahim V. Emperor. 6 IR. (Rang.) 84 = 146 I. 
O. 233 = 34 Or.L.J. 1263 (1)= 1933 Cr.O. 609=A.I.R. 
1933 Rang. 74. 

— — S. 30 (d) — Scope, 

Sub S. {d), S. 30, applies to people found “within the 
precincts of any dwelling-house or other building or in 
the back drainage space’’. Being by the side of a build- 
ing is not necessarily “being within its precincts*’ unless 
there is a suggestion on the record that ihe accused was 
in a back drainage space. {Baguley, /.) Ebrahim 
V. Emperor. 6 I.R. (Rang.) 84=146 I.C. 233=34 
Cr.L J. 1263 (1) = 1933 Cr.C. 509 = A.I.R. 1933 Rang. 
74. 
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BANaOON POLICE ACT (1899), S. 41. 

S 41 (16 ) — Charge under — Acquittal — Effect of. 

The acquittal of the accused on the charge under 
S. 41 (16) is equivalent to an acquittal on a charge of 
rioting (^Dunkley, /.) Nca Myat ThauNG v. 
Emperor. 169 I.O. 967=37 Cr.LJ. 189 = 8 I&.B. 
300 = 1936 Cr.C. 1217= A.I.R. 1936 Rang 436. 
RANGOON PORT ACT (IV OP 1906\ S 87— 
Power of sale permissive — Exercise of — Private rights. 

The power of sale under S. 87 of the Act is permis- 
sible and so should be exercised in strict conformity 
with private rights. Metropolitan Asylum Dt. v. HtlL 
(l88l) 6 A.C. l93, Ref. to. i^Dunkley^ /.) MOOLA & 
SONS V . COMMISSIONER FOR THE PORT OF RAN- 
GOON. IR. 1931 Rang. 177 (2) = 132 I.O. 646 (2)= 
A.I R. 1931 Rang. 96. 

S. Wl^Sale of goods by Cotmmssioner though 

charges have been paid — Liability of Commissioner. 

The Rangoon Port Act does not impose on the owner 
a duty to remove his goods prior to the date fixed for 
the auction; it imposes upon him solely a duty to pay the 
charges to the Commissioner. When the charges have 
been paid, the right of sale under S. 87 ceases to exist. 
Further it is open to the owner to pay the Commis- 
sioner’s dues at any time up to the last moment before 
the sale and when the dues have been paid, it is the 
Commissioner's duty and not the duty of the owner to 
see that the goods are withdrawn from sale. The fact 
that the owner gratuitously takes upon himself to remove 
the goods prior to the date fixed for the sale does not 
impose upon him a legal duly to do so. When the • 
goods are sold, even though the charges due to the Com- 
missioner have been paid before the date of sale, the sale 
takes place by the default of the Commissioners and 
consequently under S. 161, Contract Act, the Commis- 
sioner is responsible to the owner for the value of the 
goods. {Duukley, J.) MOOLA & SONS v. COMMIS 
SIONER FOR THE PORT OF RANGOON. I.R. 1931 
Bang, 177 (2) = 132 I.O. 516 (2) = A.I R. 1931 Bang. 
05. 

— — S. 102 — Liability of Commissioner of Rangoon 
Port. See CONTRACT ACT, S. l6l. A.I.R. 1931 Rang. 
96. 

RAPE. See PENAL CODE, S. 376. 

BASH DRIVING. 

See (1) Highway 

(2) Penal Code, Ss. 279 and 304-A. 
RATEABLE DISTRIBUTION. See C. P. CODE, 
$S. 47, 73. 

REASONABLE CARE— Meaning of. See T. P. ACT, 
S. 41. AIR. 1935 Rang. 423. 

REASONABLE AND PROBABLE CAUSE. See 
Malicious Prosecution. 

RECEIPT. 

See (1) Evidence Act, S. 92. 

(2) Registration Act, s. 17 (l) W and (o. 

(3) Stamp Act, Ss. 2 (23), 35 (^), Sch. I, 
ART. 23. 

. EBOBIPT OP ASSETS. See C. P. CODE, S. 73. 
RECEIVER. See also {i) C. P. CODE, S. 80 AND 
O. 40, R. 1. 

(2) Cr. P. Code, S. 145. 

(3) Mortgage— Receiver. 

(4) PROv. Insolvency act, 
Ss. 53, 56, 59, etc. 

“Appointment of — Right to apply — I^quitable 

mortgagee. See MORTGAGE— RECEIVER. 64 Mad, 
665 = 61 M.L.J. 111. 

Commissi on —Order of Couit providing for 

percentage on gross sales*' of business— Commission on 
trade dtscount'\ packing charges and freight. 


RECEIVER. 

The order of Court appointing two persons as joint re* 
ceivers of a going business provided that they so retain 
five per cent, on the “gross sales’* in their hands as and 
for their remuneration. According to the practice of that 
business, the price was quoted at a certain figure, subject 
to a reduction of a certain percentage as “trade discount'*’ 
and the net price w’as arrived at after deducting this 
discount. The basis of the receivers’ remuneration was 
in question. 

[ Aeldt the receivers were entitled to commission only 
! on the actual sale proceeds, which might include freight 
and packing charges but not “trade discount." The 
receivers* commission is in truth the price of the work 
done by them. It must have some relation to the labour 
involved and the time taken. {V enkatasuhba Rao^ y )> 
KABALAMURTHI PJLLAI V. Subramania Pillai. I. 
R. 1931 Mad. 659 = 131 I.O. 665 = A.I R. 1931 Mad. 
600 = 60 M.L.J. 332. 

Fcretgn Court — Receiver appointed by Barodob 

Court can be recognised in British Court. 

A Receiver appointed by the Baroda Courts can, sub- 
ject to objection of the opposite party, be recognised by 
the British Courts, and such a receiver can bring a suit 
in British Courts. {Madgavkar and Barlee^ JJ.y 
Chandulal V, Maneklal. 66 Bom. 309 = IB. 
1931 Bom. 362 = 1321.0. 612 = 33 BomL.R. 258 = 
A.I R. 1931 Bom. 261. 

LoiS caused by — Remedy — Suit for compensation. 

When a person claims compensation for the loss* 
sustained by him owing to the act ot a receiver, the 
proper procedure is to file a suit and not to apply under 

O. 40, R. 4, C. P. Code. {Mahadevyya and Rama- 
Chandra Kao, //.) RaJA HUSSAIN v. BANK OF 
Mysore, Ltd. 11 Mys L.J. 267. 

—Mortgage decree — Execution sale — Purchase by 
receiver — Legality — Principles. See C. P. CODE^ 

, 0.21, RR. 72 AND 73. 68M.L.J. 697. 

Negligence — Decree in favour of estate — Failure 

to apply for execution by attachment — Onus. See C. 

P. CODE, O. 40, R. 4— Negligence. 65 Mad. 120= 
62 M L.J. 199. 

Personal liability of — Pre-existing contracts of 

firm, 

A & Co. brought a suit for arrears of commission due 
to them on the price of the coal supplied by the defen- 
dant firm to the E. I Railway. The first defendant 
was the firm of the owners of the Colliery. D the se- 
cond defendant was the receiver and manager of the 
Colliery appointed by Court and subsequently dis- 
charged, Prior to the appointment of the first de- 
fendant firm had appointed the plaintiff their agent for 
the sale of coal and agreed to pay him commission there* 
for. In pursuance of the contract, coal was supplied but 
the course of business actually adopted was that the 
Colliery supplied the coal to the E. I. Railway and the 
latter paid the Colliery directly without any reference to 
the plaintiff. The lower Court passed a decree for the 
amount claimed against the second defendant personally. 

I Held, the receiver was not personlly liable. The 
I contracts had been entered into by the firm before the 
receiver manager w’as appointed, and not on the faith of 
the credit of the second defendant and so the remedy of 
the plaintiff was against the Colliery alone. Parsons v. 
Sovereign Bank of Canada, (I9l3) App. Cases l60, Ref. 
Moss Steamship Co., Ltd, v. Whinney, (1912) App. 
Cases 254; In re London United Breweries Ltd., (1907) 
2 Ch. D. 511; In re Br. Power T . and L. Co., Ltd., 
(1910) 2 Ch. D. 470, Foil. {^Ross and Dhavle, JJ^ 
Dinshaw V. Amrit Lal & CO. 10 Pat. 379= I R. 
1931 Pat. 379 = 133 I.O. 469 = 13 Pat.L.T. 142= A.I. 
R. 1931 Pat. 298. 
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BECEIVEB. 

— ■ ■ Property in the possession of — Attachment of 

Permission of Court necessary. See C. P. CODE, 0. 40, 
K. 1— I.EAVE OF COURT. A.I.B. 1931 Pat. 204 (1). 

Rights of— Interim receiver in mortgage stett— 

J^roperites sold tn execution — Sale made absolute 
Right to sue for possession. 

Where in a mortgage suit an interim receiver was 
appointed and the properties were sold in execution, 
the sale made absolute and a certificate grar'ted to the 
purchaser, it is the purchaser and not the receiver who is 
entitled subsequently to sue for possession of the 
property. {Page^ C. J, and 6V//, /.) ABDULLA ABDUL 
Ganyz'. B. K. Chaiterjee. 9Bang 665 = 136 1 0. 
863 = I R. 1932 Rang. 79 = A.I.R. 1932 Rang, 11. 

Rights of— Right to indemnity— Nature of— Suit 

by to recover amount sPtiit — Limitation, 

The right to indemniiy which receiver has got is not 
created by the contract. Hence to a suit by the r^eiver 
to recover amount spent by him. Art. 83 of Limitation 
Act has no application. {^Madhavan Nair^ /.) Chkf- 
RATH VEETII. KARNAVAN v, NARAYANA AYYAK 167 
I.C. 746 = 8 B.M. 160=1935 M.W N. 698 = 42L.W 
680 = A.I.R. 1935 Mad. 694 = 69 M.L.X 639. 

Status and powers of receiver in execution — 

Directions as to disbursement of moneys — Power of 
Court to give. See C. P, CUDE, O. 40 R. 1 — EXECU- 
TION. 69 M.L J. 634. 

Suit against — Costs — Liability for, C. P. 

Code, O. 40, R. 1— Surr auainst receiver. A. 

IE. 1931 Nag. 143. 

BECIPROCAIi DEMAND. LIMITATION ACT, 

ART. 85. 68 Cal. 649 = A.I.R. 1931 Cal. 359. 


BECITALS. 

See (1) Deed-Construction. 

(2) Evidence— Recitals. 

(3) Evidence Act, Ss. 9, 13, 32 and 90 — 

ANCIENT documents. 

(4) Hindu law— Joint family— Aliena- 

tion — NECESSITY. 

-How far conclusive. See TRANSFER OF PRO- 
PERTY AC r (1882), S. 105. 1933 A.L.J. 749 = A.I. 
E. 1933 All. 736(F.B.). 


becobd of rights. 

also (1) Agra Tenancy act (1920) S 86 

(2) Bengal Tenancy Act (1885), Ss. 5, 
50, 66, 103, 105, etc. 

(3) C. P. Land Revenue act (1881), S. 
80 

(4) Chota Nagpur Tenancy Act (1906), 
S. 84. 

(5) Custom (Punjab) -KiwaJ-i- am. 

(6) EVIDENCE act, S. 35— Limitation Act 

ART. 120. 

(7) Madras Estates Land Act, S. 172 

(8) Punjab Land Revenue act (1887), 
Ss. 37 and 44. 

(9) REVENUE RECORD.S, 

(10) TJ. P. l.ANI) REVENUE ACT (1901), SS. 
44 AND 57. 

(11) Wajib-ul-arz. 

Conflict between old record and recent record— 

Presumption of correctness— Burden of proof. 

When there is a conflict between old record-of rights 
and a recent iccord-of-rights, the latter is to be presum. 
ed to be correct, unless it is proved by evidence to be 
incorrect. The burden of proving that the recent record 
is not correct is on the party who innpeaches it. (/!/. C. 

/.) Bhupendra Krishna ^ 

Rahman. 61 0.L.J. 18=A.IR. 1936 Cal. 710. 


BECOBD OF BIGHTS. 

Conflict between records of different dates-— RuU 

aptlicable. 

Where there are two Records-of- rights prepared at 
different times, entries in both of them will be presumed 
to be correct entries of the state of things existing at the 
time, when the entries weie made, and there is nothing 
in the law which would entitle a paity to say that the 
entry in the subsequent record is rebutted by the entry 
in the previous record. On the other hand, both records 
are pre^umed to be coirect at the tinie they were made 
and as the later record records the then existing state of 
things, pre^^rence must in th»- absein-e of evidence be 
given to it. 5 Pat. L.T, 140, Not foil.; 10 Pat, L. T. 569 
(E.B), Foil. (AVj.f. y) MA'IUKDFO NARAIN V, 
Sadhusakan OJH.A l.B. 1931 Pat. 609 = 134 I.O. 
957 = 12Pat.L.T 304. 

Entries ut — As basis of a cause of action. 

Where the plainiift. who was admittedly in possession 
of a plot of land without any distur bance or interference 
from defendant, bri.sed his suit <oi a declaration of his 
title on an entry in the re ord-of-nghts, which he alleged 
to be incorrect, to the effect thai it belonged to the 
touzis of the plaintiff ami deftiulant join ly. 

the entry in the record of-nghis gave him no 
cau.'^e of action. (Pearson and Malhk^ //■) NaGEN- 
j I)K.\ Kishore Koy Chowuhi RY V. BroJendra 
t Kishore Koy. I.R 1932 Cal 660-139 I.C. 759=* 
66 C.L.J 316 = 36 OWN. 783-AlB. 1932 Cal. 

I 842. 

Entiiei in— Admissibility ol— Entries as to valu- 
ation not required by law 

As the law does not require valuation to be given in 
the register of Record of rights^ the entries in the 
Kecord-of-rights as to valudti<*n are irrelevant and 
therefore inadmissible under S 35 of the Evidence Act. 
47 I.C. 1 (P.C. ), Kel. on. (Su >hedar, A./ C) NaM- 
DKO Shankar z' Ramrao Makoti 6IR. (Nag.) 
77 = 146 10 162 = AIR 1933 Nag. 310. 

Entries in — Burden of proving incorrectness. 

The burden of proving that the entrv in the record-of- 
rights is wrong is on the person challenging the same. 
{R,C, Muter J,) SURENDka NaTH MaJUMDARz^. 
riARiPADA Sardar. 163 I C 410^ 9 R 0 23 = 61 0. 
LJ. 80 = 39C.WN. 722. 

Entries in — Correction of — Suit for Limtta- 

tion. 

Limitation for a suit for the correi iion of an entry in 
record of rights is six yeirs from the date of final publi- 
cation of the record-of-rights. 1 P L.J. 73, \<^f.{Agar- 
wala J.) Abay Charan SEKHAR v. Ibkahim Mian. 
148 I.C 193-6 R P. 427= A.I.R. 1933 Pat. 698 (2). 

Entries in — Correction of — Suit for — Nature — 

limitation. See B. T. ACT, S 111-A. 67 C.Ij J. 385=* 

A.I R. 1933 Cal. 789. 

Elntnes tn — Entry rec ording delude plot as road 

— Whether conclusive. 

Per Obiter,— Ed entry in the record of rights recor- 
ding a whole plot as a road does not by itself negative a 
chim of full proprietary rights therein at least in respect 
of the portions not used as a road. (Pane bridge and 
Patterson, JJ,^ Uma KaNTA ChaTTERJEE v, KALI- 
PADA Choudhury 6 I R. Cal 232 ( 2) = 146 1 0. 
558=37 C.W.N. 823 = 36 Or.L J. 89 = 1933 Cr.C. 
1357 = A.I.R. 1933 Cal. 790. 

Entries in — Evidrtitiary value of . 

The person in possession with his name recorded in 
the village papeis is a representative of the deceased only 
for the purposes of realization of land revenue and for 
no other purpose. So any decree obtained against a 
person who is not the rightful heir, but whose name M 
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BEOORD OF BIGHTS. 

recordeci will not be binding on a person who claims 
adversely to the person whose name is recorded in the 
khewat. {Sulatman, C. J. ami Mukerji, J\ A MAR 
Chand V. ParmaNani). 160 I.C. R.D. 356 

«6 BA. 1070 = 15 LB. 476 (Eev.) = A.I.R. 1934 
All. 474. 

— '^'“‘Entries in -^Evidentiary value of. 

Where tenancy is not merely used as one for residen- 
tial purposes but abo for horiieultural purposes, the 
record of rights describing the land as Sali land will 
have the same value as it would have in any other case; 
and if it is shown to be incorrect or opposed to ihe real 
state of facts the entry cannot be relied on. {Mukerft 
and S, K.Gho^e^ JJ.) Luxman ChaNHRA MiSTRY 
V, Ch\i<u Chandra Mittra. 169 1 0. 613 = 8 R.C. 
331 = 62 C.L.J.111 = AI.R. 1935 783. 

'Untrtes m— Evidentiary value of — Entries tn 
Revenue Surveyor's Register. 

The entries of the Revenue Surveyor’;* Register are of 
no evidentiary value in themselves They merely become 
of value as corroborating the evidence of the Revenue 
Surveyor himself. Bn ami Diinkhy, //.) U PO 

Shin v. Edward. 160 I.O. 898 = 7 R.R. 20 = A.I.R 
1934 Rang. 139. 

’Entries in — Evidentiary value of —Question of 

title. See Evidenck — RkcORD OF RIGHTS. 62 C.L. 
J. 10. 

——^Entries in— Evidentiary value of — Question of 
title, 

hfoentiy in the village re:ord of rights can supply the 
place of a title deed and a transferee who acts on such 
an entry as evidence of the title of his transferor cannot 
be held to have acted in good faUli, A. I R. 1927 Nag. 
41, Rel on. (Manavatty, J.) EIaRGOVINd PRASAD?/. 
Ambika DUTT Ram. 9Luck. 671 = 6R 0 393 = 148 
IC 422 = 11 O.W.N. 421 = AI.R 1934 Oudh 165. 

Entries in — If conclusive on question of boun- 
dary. 

Where a narrow strip of land, adjoining and contigu- 
ous to two plots of land, is rlaltned by parties as being 
included in th ir respective Settlement l)ag^, the decision 
cannot be based on the entry in the lecord of rights 
alone. In deciding the question of boundary, the other 
evidence in the case has to be taken into consideration, 
(^Gtlha. /.) NALAKSVII V. ABHOYCHAKAN SlL. 149 I C. 
1109 C2) = 6 BO. 713 = 68 C.L.J. 478 = A.I,B 1934 
Cal. 294. 

^—Entries in— Land entered as “Karsa Chakran” — 
Con lu^ion that land is service tenure. See B. T ACT 

S. 181. 39 C WN. 581 =61 C.L.J. 143. 

- - Entries in — Eind recorded ai .Sir — Mo suit 
brought ivithin one year — Entry is conclusive. 

Tne power to record land as sir rests solely with the 
revenue authorities', and the only remedy, which a 
person aggjieved by an entry of iand as sir at a settle- 
m-‘nt has, is to institute a .suit within one year of the 
date on whii'h assessment is offered to the proprietor 
under S. ^'8 (5). Where no such suit is brought, the 
entry of the land sir is conclusive, and final. (Staples. 
A.J.C.) Bholu Khema Gujar z/. Chhajjulasa. 
SON LB 109 = 1471.0 561 = 6 B.N. 128 = AIE 
1933 Nag. 378. 

—~hntrte^ tn— Meaning of “ Talukdari villa gesi' 

A> re^ard^ tie question whether the expression “taluq- 
dari village^” comprises villages subsequently awarded 
by the settlement decree, the best evidencs is to be 
found in the «^ettlement record of rights, (ffassan, C J 
and Pullan /.) ABADI BeGAM v MaHOMED KhaLIL 
Khan. 6 Luck 282=I.B. 1931 Oudh 305 = 132 1 C 
763 =7 0.W.N. 1010 = A.I.B. 1930 Oudh 481. 


becobb op bights. 

— — Entries in— Presumption arising from— Rebuttal 
of— Onus. See LANDLORD AND TENANT— RENT— 

Suspension. 61 C.L. J. 134= A.I.B. 1985 Cal. 654. 

- Entries in — Presumption as to correctness. 

The presumption arising from the entry in a record of 
rights should be given effect to unless the correctness of 
It IS disproved by evidence. (Agarwala, /.) GUHI 
RAM Singh Chaudhuri v, Adalat Mahato 6 I 
B. (Pat.) 262 = 146 I.O. 448. 

Entries in ^Presumption of correctness. 

An entry in a record of rights is presumed to be 
correct till the contrary is shown. If therefore the 
entries show that the holding is subject to enhancement 
or rent, the subr>eque ii possession of the tenants is 
prtma facie a possession consistent with the entries. 22 
L.W.N. 449, Foil. (Mitter. /.) JagatdwipTENDRA- 
Rhup V. Bailash Ray Agarwalla. 69 
1932 Cal. 375 = 137 1.0. 860-A.I.B. 

— — -Entries in Presumption of correctness — Conflict 
! With the incidents of ghatwah tenure — Entries prevail 

Land Tenure— Ghatwali Tenure— Record 
oi- rights. 11 Pat. 464= A.I E. 1933 Pat. 67. 

Entries in- Presumption of correctness-— Eviden^ 
tiary value as regards title. 

The record-of rights is no evidence on the question of 
title, as the records are mainly based on possession. But 
an entry in the record raises a presumption that the 
statements made therein are true and correct. (Milter 
and Patterson, //.) Raj KRISHNA PRASAD LAL 
Singh deo v. Barbani Coal Concern, Ltd, 62 
Cal. 346=169 I.C. 98 = 8 B.C. 257 = 60 C.L J. 477« 
A I B. 1935 Cal. 368. 

- Entries tn— Presumption as to correctness—^ 
Onus. 

1 he entries in the record of rights being made after 
enquiry by experienced revenue officials are statutory 
evidence of great weight and the onus is on the pirty 
impugning their correctness to establish by cogent 
evidence that such entries are incorrect. (IVort and 
F,izl All, //.) Kamakhya Narain Singh V. Kiran 
Chandra Mukerji I.B. 1932 Pat. 211 = 139 10 
143 = 13Pat.L.T. 264=A.I.B. 1932 Pat 196 

- Entries tn— Presumption of correctness— Person 
disputing the correctness — Onus. 

1 here is a presumption of correctness attaching to the 
revenue records, as the entries are made by a public 
servant in the ordinary course of his duties and i t is upon 
the person who disputes their correctness to show that 
the entries are not correct. ((Bhide, J.) Rup Chand 

V. Har Nand. 6 IR (Lah.) 233 = 146 I.C. 619 (2) 
=34 P.L.B. 999 = A.I.B. 1933 Lah. 795. 

’^Entries in— Presumption as to correctness — Re^ 
buttal — Onus. 

Where the record of rights contains an entry that 
the defendants have a right of occupancy, the onus is on 
the plaintiff to show that the entry is incorrect, 31 C W 
N. l92. Ref. (S IC. Ghose. /.) Manmatha Nath 
Biswas z/. Bijoy Kumar Dobey. LR 1931 Cal. 6fi8 
= 1331.0 220 = 53 C.L J. 616 = A.I.R. 1932 Cal. 361, 

Entries in— Value of— Conflict with Butwara 

record. 

The Uutwara record i.s not conclusive evidence but 
mereiy evidence under S. 35 of the Evidence Act as an 
officiai record. It is very weak evidence when it con- 
flicts with the Record of Rights, {^muik and Jack 
// ) BENODA ChARAN ChAKRAVERTV v. RAMANI 
Kishore Chakravertv. 61 Cal. 302-151 in 
749 (2)=7B.0. 162=38 O.W.N. 268= A.I.B. 19M 
Oal. 488. 
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BEOOBD OF BIGHTS. 

Inam proceedings. 

The inam proceedings constitute a “great act of state*' 
and great weight ought ordinarijy to be attached to the 
enquiries and reports of the Inam Commissioner. 
KAnanthakrtshna Atyar and Cornish^ J/.) NaRAYANA- 
swAMx Bahadur v, boda Thammayya. 1930 M. 
W.N. 946. 

I nterprtiation — * Sarstkan jama", 

*lhe contents of the Sarsikan papers in each district 
are not standardii>ed. Hence the interpietation of the 
term Sarsikan jama'* in such papers depends on the 
facts and the circumstances of a particular case. ^Mac- 
Pherson and Dhavle, y/.) RaJENDRA NaRAYANA 

r/ Bihari LAL Chakravarty. 11 Pat. 
669 = IB 1932 Pat. 185 = 138 1.0. 419^ A. LB. 1932 
Pat. 167. 

^ Jamabandi — Remarks in para. \2^ Appendix 
d^oute s Settlement Manual ^ apply to settlement opera- 
tion. 

Directions given in para. 12, Appendix 7. Douie’s 
Settlement Manual, merely refer to settlement operations 
and are not applicable to the preparation of jamabandi 
papers. (Addul Rashui, /.) SUNDAR SiNGH v. CHHA- 
jju Khan 151 1.O. 407= 7 B.L. 129 = A.I.B. 1934 
Lab. 309. 

^ R^its Entry as to — Conflict with general law. 

The presumption raised under the general law that a 
tree belongs to the owner of the land can override the 
entry in the record of rights only if it can be assumed 
that in no case whatsoever can a person other than the 
owner of the land acquire right in the trees standing on 
it. Else the record-of rights are piesumed to be 
correct. 24 All. 294 (P. C.); 19 Cal. 660 (P.C.), Dist. ; 

1 Pat. 368 and jO Pat. 622, Rel. on. (Fazl Ali and 
James, JJ.) JAGDEO SiNGH v. MaheNDRA SINGH. 
149 I.C. 149 = 6R.P. 692 = A.I.B. 1934 Pat. 287. 
BBOTIFICATION. 

See (1) C. P. CODE, S. l5l — AMENDMENT AND 
S. 152. 

(2) Specific Relief Act, S. 31. 

BECX7BBING RIGHT. See LIMITATION ACT, S. 23 
AND Art. 131. 

BBDEMPTION. 

(1) C. P. Code, O. 34, rr. 5 & 7. 

(2) Mortgage -Redemption. I 

(3) T. P. ACT, Ss. 60, 85 AND 91. 

BE ENTBY. See Landlord and Tenant. 
BEFERENCE. 

See(}) Arbitration. 

(2) c. P. Code, Sch. II, Paras, l and 15. 

(3) Stamp act, ss. 57 and 60 

Reference to Division Bench — Pow'er of single 

Judge — Scope of. See Cu. P. Code, S. 439 — 
Practice. 11 Pat. 143 = A.I.R. 1931 Pat. 379 
(F.B.) 

BEFERENCB TO HIGH COURT. 

See (1) C. p. Code, O a6. 

(2) Cr. P. Code, Ss. 374, 435. 
BEFORMATOBY SCHOOLS ACT (VIII OF 
1897), S 8(i;~ Conviction and sentence of accused. 

No action under S. 8 (1) can be taken against the 
accused without recording the conviction and the 
sentence to enable him an opportunity of appealing. 
iSaad-ud-din. A. J, O DHERU GuL v. EMPEROR. 
149 1.0. 1128 = 6 B. Pesh. 74 = 36 P.L R. 79 = 1984 
Cr.C. 648 (2)=A.1.R. 1934 Pesh. 29(2). 

■■■■' -S. 16 — Order of detention in substitution of a 

sentence of imprisonment — Power of Appellate Court to 
interfere. 


REGISTRATION ACT (1908), 8. 2. 

S. 16 does not prevent the Sessions Judge from inter- 
fering with an order of detention in a Reformatory 
School passed under S. 10 by the District Magistrate in 
substitution of a sentence of imprisonment. 28 Cal. 423 
and 13 I.C. 284, Rel. on. {Macnair, J.C,) AZIMUDDIN 
Emperor. 27 N L.R 242 = I.R. 1931 Nag 192- 
134 1.0. 864 = 32 Cr L.J. 1268 = 1931 Cr.C. 920 = A. 
I.R. 1931 Nag. 179. 

REFUND. See C. P. CODE, SS. 73 AND 151. 
REFUND OF COURT-FEE. See COURT-FFE AND 
Court-Fees act, ss. 6, 12 f i) and 13. 

REGISTERED DOCUMENT. See EVIDENCE ACT, 
S. 68. 

REGISTRATION ACT (XVI OF 190S)— Party 
circumventing A^t — Person effecting several mortgages 
of less than Rs. iCO — Avoidance of registration as object 
— Legality, 

There is nothing in the Registration Act which for- 
bids the splitting up of a transaction. Thus a person 
may execute several mortgages of the value of less than 
Rs. 100 so as to avoid registration. {Reane, S. M, and 
Oppenheim, J. M.') SlTA SiNOH v. KaTWARU LaL. 
15 R.D. 380 = 12 L.R. 167 (Rev.). 

Construction — Strict construction. 

The Registration Act has to be strictly construed; but 
there is a point at which it is unnecessary to multiply 
technicalities. Non compliance with R. 30 of the Act 
held to be an irregularity. {^Rankin, C. J. and C. C. 
Ghose, J.) NILABJABARANI DaSI V. NANDARANI 
Dasi. 68 Cal. 133 = 1 R. 1931 Cal. 638=133 I.O. 
110=A I.R. 1931 Cal. 478. 

S. 2 (6) — Immovalle property — Debt secured on 

immovable property — Nature of. 

A debt, though secured on immovable property, is 
still only movable property. {^Lord Atkin.) THE IM- 
PERIAL Bank of India v. The Bengal National 
Bank, Ltd. 68 I. A. 323 = 69 Cal. 377 = 33 Bom.L. 
R. 1338 = 34 L.W. 669= I.R 1931 P.C. 299= 134 I.C. 
661 = 1931 AL.J. 804 = 36C.W.N 1034 = 64 O.L.J. 
117 = 1931 MW.N. 910= A.I.B. 1931 P.C. 246=61 
M.L.J.689(P.O.). 

S. 2 (6)— ‘Yajman vrithi ” — Agreement for dele- 

j gait on of duties — Whether requires registration. 

'‘'Vajman vrithP' is immovable property within the 
meaning of S. 2 (6) But where the agreement regarding 
the same merely amounts to a delegation of duties con- 
nected with it, the transfer does not amount to a lease so 
as to require registration. (^Rupchand and Milne, 
A.y.Cs.) Kodulal V. Beharilal. 25 S.L.R. 461 
= IB. 1932 Sind 71 = 137 I.O. 136 = A.I.B. 1932 
Sind 60. 

• ■ ’ ^3. 2 (7) — Agreement to lease — Need for present 
demise. 

An ‘agreement to lease* must be an actual demise and 
should operate as a lease. Where the document recited 
that on the happening of a certain event within six 
months and upon a certain indeterminate act, a lease 
would be granted to the plaintiff. 

Held, that the document did not amount to an ‘agree- 
ment to lease* within the meaning of the Registration 
Act. 47 Cal. 485, Rel. on. (Baner;i and Ring, //,) 
Lachhman Singh v . Todar Mal. I.R. 1931 All. 
230= 130 I.O. 6 = A. LB. 1931 All. 262. 

— S. 2 (7) — *'Lease** — Agreement to occupy and pay 

rent — Necessity for registration. 

In a kabuliyat, the defendants acknowledged that they 
occupied sites in the abadi without the permission of the 
lambardar and they undertook to pay rent for the sites 
at Rs. 10 per year for five years and to give up posses 
sion at the end of that period. 
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BEGISTBATION ACT (1908). S. 11. 

Held^ that the document was clearly a lease within the 
meaning of S. 2 (7) of the Registration Act which inrla* 
des as undertaking to occupy and as the lease was un- 
registered. it was not admissible in evidence, {/ack^on, 
A./.C.) SaDARAM V. vSUNDAR SiNGH. I.R 1931 
Nag 136-134I.C. 263-A.I.R. 1931 Nag. 128. 
— Ss. 11 and 87 — Appointment of an official by 
Registrar to do re^istf'afion — Presumption — Defect in 
appointment — Effect of. 

Where there is nothin" on the record to show that an 
official has not been duly appointed, the presumption 
would be that he has been duly appointed by the Regis 
trar. Even if all the necessary qualifications to give 
power to the Registrar were not fulfilled still S. 87 would 
cover any defect in such appointment. {Daltp Singh 
and Bhide, Jf.) MST ZOHRA JaN z/.cHaVELI ShaH. 
A.I.R. 1935 Lab. 301. 

**”88. 17 and 49 — Mortgage of four properties — 

Subsequent unregistered agreement to exclude one pro- 
perty and reduce amount— -Admissibility See RkGIS- 
TRATION ACT Ss. 49 AND l7. 56 Bom 101 = A.I.R. 
1932 Bom. 168. 

S. 17 (1) (b). 

Ackno wled gment. 

Adoption deed. 

Agreement. 

Assignment. See Transfer, infra. 

Award. 

Charge. 

Compromise. 

Construction 

Equitable mortgage. See Mortgage. 

Family arrangement. 

Lease. 

Mortgage. 

Movables and immovables. 

Mutation proceedings. 

Partition 

Receipt. 

Registration necessary. 

Registration not necessary. 

Release 

Relinquishment. 

Sale-deed. 

Security bond. 

Solenama. 

Surety bond. 

Transfer. 

Value. 

Acknowledgment. 

S. 17 (1) (b) — Ac knoivled gment — Declare'' — 

Meaning — D >cument purporting to be mirt gage-deed — 
Evidence as to acknowledgment. 

The word “declare” is used in Cl. (/5), S. 17 in the 
same sense as the words “create”, “assign,” “Iimd” or 
“extinguish*', namely, as implying a definite change of 
legal relationship in the property by an expression of the 
will of the executant embodied in the document. It 
implies a declaration of will and not a mere statement 
of fact. Where before the expiry of the period of limita- 
tion for a suit to recover a mortgage debt, the mortga 
gors executed a document described as a mortgage deed 
in favo'ir of the mortgagee in which they acknowledged 
an earlier mortgage in respect of the property and the 
document was signed by the mortgagors but not 
registered ; 

Held, that the document was admissible in evidence 
for the purpose of proving an acknowledgment by the 
iportgagors of the pre-existing mortgage. The reference 
to the earlier mortgage was a mere recital of a pre- 


REGISTRATION ACT (1908), S. 17. 

existing fact and therefore it was exempt from registra- 
tion. A.I.R. 1932 Lah. l54 Foil ; 5 B^m. 232 and A. 
I.R. 1932 P.C. 55, Rel. on; 102 P. R. 1900, Dist. (Pek 
Chand, J.) KARAM SINGH v, MT. MAYA WaNTI. 
I.R 1932 Lah. 710 = 140 1.O. 387= A.I.R. 1932 Lah. 
592. 

S. 17 (1) (b) — Acknowledgment — Document 

containing acknowledgment of previous transaction — 
No registration. See CONSTRUCnON, infra. A.I.R. 
1935 Lah. 821. 

S. 17(1) (b) — Acknowledgment — Mortgage by 

conditional sale — Failure of mortgagee to take possession 
after expiry of period — Unregistered acknowledgment 
due — Effci t of. 

According to the terms of a deed of mortgage execut- 
ed on 10th July, 1911, money was payable within five 
years and, if it was not so paid, the mortgagee was enti- 
tled to take possession as owner of the house. The 
mortgagee however did not take possession of the house 
and on the 9th March, 1927, the mortgagor made an ac- 
knowledgment in plaintiff*^ bahi to the effect that inter- 
est on the mortgage debt had been paid up to date and 
that a Sum of Rs. 950 was due under the registered 
mortgage deed. 

Held, that the mortgagee was not entitled to recover 
the mortgage debt by sale of the property on the 
strength of the acknowledgment, that the acknowledg- 
ment did not amount to a novation of contract and that 
being unregistered, could not by ir.self create a fresh 
charge on the property. {Bkide, /.) BADRI DaS z/. 
BRSU. 6IR (Lah) 62 = 145 I.O. 166 = 34 P.L.B. 
1055= A.I R. 1933 Lah. 174. 

Adoption deed. 

S. 17 (1) (bj — Adoption deed — Construction — 

Declare,' 

The wmrds ‘declare an interest* imply definite change 
of legal relation to the property by an expression of will. 
So a deed of adoption which is only a recital of an act 
of adoption which has already taken place is not the 
expression or declaration of will by which the right is 
constituted and so is not compulsorily registrable. 
F'urther it is not the adoption deed which confers the 
status of an adopted son or any interest in the property 
of the adoptive father but the adoption itself. Any 
'^’ortling in the adoption deed cannot either create or 
limit any rights which the adopted son gets by his 
adoption. 5 Bom 232, Ref. '^Beaumont. C.J. and Baker^ 
A) VISVANATH V. Rahibai. 65 Boxn. 103= I.R. 1931 
Bom 117=128 I.C. 901 = 32 Bom.L.R. 1386 = A.I.B. 
1931 Bom 106. 

Agreement. 

S. 17 (1) (b) — Agreement to abide by decree re^ 

lating to immovable property — Re gist ration^ if neces^ 
sary. 

An agreement to abide by the decree passed by a 
Court of competent jurisdiction, even though the decree 
rehtes to immovable property does not by itself create, 
declare or extinguish any right or interest in immovable 
property under S. 17 because the right has already been 
declared or adjudicated by the decree and hence such 
agreement is not compulsorily registrable. {Fazl AH 
and James, JJ,) BHIRGUNATH PRASAD SiNGH v. 
Mt. Annapurna Dai. 163 1.0. 1098 = 7 B.P. 404» 
A.I.B. 1934 Pat 644. 

— — S 17 (l)(b) — Agreement to give up ex-proprii- 
tary rights— Need for registration. 

It is doubtful whether it is not compulsory to embody 
in writing an agreement to give up ex proprietary rights. 
The document will in such a case require registration. 
{flakden, S,M. and Oppenheim, J,M,) RaM NATH^ 
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SEaiSTBATION AOT (1908), S. 17. 

Bux Singh v. special Manager, Court of 
Wards, Katesar Estate. 15B.D. 91^12 L.B.1 
(Rev.). 

— ■■S. 17 (1) (B) — Agreement — Lease for term regis- 

•tered — Contemporaneous agreement litntUng right creat- 
ed by tease — Admtsstbthty without registration. 

Where a registered lease of immovable property of the 
'value of more than Ks, 100 for a term of fifteen years 
-and an unregistered agreement imposing a limitation on 
the right created by the lease are executed between the 
.patties simultaneously as part of the same transaction, 
the agreement, in order to make the limitation effective, 
must be registered under S. 7 (1) {b') of the Registration 
Act; and being unregistered, it is inadmissible in evi- 
dence by reason of S. 49 of the Act. {^Srwastava^ AS. 
C.J.) Anant Singh v. Ganga Bakhsa Singh. 161 
1.0.1010=7 RO. 166=18 RD. 487 = 11 O.W.N. 
1184 = A.I.R. 1934 Oudh 447. 

S. 17 (1) (b) — Agreement for partition — No 

registration necessary. See PARTITION, infra, 33 BoiS, 
Ii.R. 802 « A.I R. 1931 Bom 419 (1). 

3. 17 (1) (b)— Agreement to re*convey. See 

-Sale deed, 

— Agreement to set I — Attaching 
creditor — Consent to sale of property. 

An attachment before judgment does not create any 
title or interest but merely prevents any alienation to 
the prejudice of the attaching creditor. Ilencean agree- 
ment by the attaching creditor consenting to sale of the 
property does not require registration as he has no right 
or interest in such pioperty by virtue of his attachment 
before judgrnent. (Case-law referred.) {^Macpherson and 
JDhaz'le, //.) GaukI DUTT MaRWARI v. Do WRING. 
13 Pat. 735 = 151 1 C. 683 = 7 E.P. 111 = A.I.B. 1934 
Pab. 413. 

3. 17 (1) (b) and (d) — Agreement to sell larth 

and sand — Need for registration. 

An agreement by which on payment of a certain 
amount as compensation, the defendants were given the 
■liberty to remove earth and sand from certain land be 
longing to the plaintiff and the defendants also under- 
took to level the land after removal is not a lease or 
an agreement for the sale of earth and sand as chattels. 
It is an agreement for the sale of an interest in immo- 
vable property. Where such an agreement is not 
registered it cannot be received as evidence of any tran- 
saction affecting the property but is admissible to prove 
the terms of the covenant to level up the land after 
removing earth and sand. {Beasley, C.f. and Cornish, 
y.) Kanji & MooLji Bros. v. shanmugam pillai. 
66 Mad. 169= LB. 1932 Mad- 806= 139 1.0.870 = 
36 L.W, 626 = 1932 M.W.N. 897=A.I.R. 1932 Mad. 
734= 63 ML. J. 687, 

(as amended by Act II of 1927). S. 17 (1) 

(b) — Agreement to sell immovable property — Registra- 
tion, 

In a suit for specific performance of a contract, the 
agreement ran as follows: “I have executed this contract 

in respect of Jiroyati land I shall execute a sale 

deed (in one month) and get the same legistered”. 

Held, the document was only a contract to sell and not 
a sale and that by virtue of the retrospective provisions 
of Act II of 1927 which nullified the effect of 53 I. A. 
214 fP.C.)it did not require to be registered. {Ramesam, 
J) KRISHNA.MURTHY SUNDARAMMA. 1931 M. 
W.N. 297. 

3. 17 (I) (b ) — '‘'Agreement to sell**-— Petition 

reporting arrangement between debtor and creditors — 
iVhether compulsorily registrable^ 


BBQISTBATION ACT (1908), 3. 17. 

A petition to the Court reporting an arrangement 
which had been arrived at between the signatories out 
of Court by which certain properties belonging to the 
debtor had to be conveyed to the creditors in full satis- 
faction of the debts due by him to them is not “agree- 
ment to sell” and therefore does not require registration. 
{Tek Chand and Tapp, //.) Mt. UMRAO Bibi v. KaM 
Kishen. 13 Lab 70 = I E. 1932 Lab. 379 = 137 I.O. 
820 = 33 P.L R. 1003=A.I.R. 1932 Lall.281. 

Award. 

See also REGISTRATION ACT, S. (l7) (1) (^) AND 
(2) {vil\ 

S. 17 (1) (b) — Award — Award that on default 

of payment of amount, other party will have right to 
realize same by sale of mortgaged property — Re gt Stra- 
tton, if necessary. 

A person dealufg with property which is duly mort- 
gaged is presumed to know that the property is liable to 
be sold in discharge ot the debt, and it is immaterial 
whether the property is sold in execution of a mortgage 
decree or in execution proceedings taken to enforce an 
award passed in respect of the mortgage deed as a 
decree. The non- registration of an award of this kind 
does not therefore in any way prejudice a person who 
deals with the properly with knowledge of the registered 
deed of mortgage. Hence where an award declared that 
in the e»/ent of the non payment of the amount awarded, 
the other party will have a right to realize the same in 
execution proceedings by the sale of the mortgaged 
properties and the mortgage was created by a prior 
registered document. 

Held, that the award was outside the letter of S, l7 
(1)((5). {Rrpehand, A./ C.) CHOTIRMAL v. LaLOO- 
MAL. 29 S.L R 344-167 I.O. 28 = 8 RB. 26 = A.I. 
B. 1936 Sind 136. 

8.17(1) {y^) -Award — Document reciting that 

executants accept award — Need for registration. 

Where a document meiely recites that the executants 
accept the award of the panchayat and does not by 
itself create any such right, tide or interest as is con- 
templated by S. 17 of the Registration Act, it does not 
require registration. (Addison and Dm Mohammad, 

JJ.) Nagar Singh v. Bela Singh. 160 10. 896 
= 8R.L. 627 = 37 P L R. 469=A.r.R. 1936 Lab. 
966. 

— S. 17 (1) (b) — Award — Private award — Regis- 

tration — Necessity. 

An award made by arbitrators under orders of the 
Court has no force until a decree is passed on it. A 
private award, if it is valid, is operative even though 
neither party has sought to enforce it by a regular suit. 
A private award therefore falls within the class of docu- 
ments specified in S. 17 (1) (^), Registration Act, 
whereas an award of the other class does not. By the 
amendment of S. 17, Registration Act, by S. lO of T. P. 
Supplementary Act, 1929, the exception contained in 
S. l7 (2), (6) having been removed, a private award, if 
it satisfies the requirement as to value, is compulsorily 
registrable. (Mukerji, Ag. C.J, and S. K. Chose, /.) 
jiTENDRA Nath Dez/ Nagendra Nath De. 62 
Oal. 201 = 163 1 O. 776 = 7 R 0. 402 = 60 O.L.J. 269 
»39 O.W N. 64= A.I.R. 1934 Cal. 816. 

Charge. 

See also TRANSFER, infra. 

8. 17 (1) Wl— Charge amounting to mortgage — 

Need for registration. 

Where the charge created by compromise amounts to 
a mortgage and is not registered, it is of no effect. 
(Young and Rachhpal Singh, //.) GhanSHYAM DaS 
Hanuman Prasad v. Jainarain Verman. 6 R.A. 
695 (2) = 148 I.C. 417==A.I.R. 1934 AU. 444. 
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BEGISTBATION ACT (1908), S. 17. 

S. 17 (1) (b) — Charge — Debentures of company 

— Kegibtration necessary. i>e€ CONSTRUCTION, infra^ 
68 Cal. 136=A.I.B. 1931 Cal. 223. 

S. 17 ( 1 ) ( b) — Charge — Deed purporti ng to be 

mortgage with possession— Properties m possession of 
the then mortgagees — New mortgagee to open account to 
be operated upon by debtor for their redemption — Deed^ 
if a mere agreement to tiive mortgage. 

Where a document purports to be a deed of mortgage 
with possession but at the time some of the properties at 
any rate were in the possession of the then mortgagees 
and the new mortgagees are to open an account of a cer- 
tain amount in favour of the debtor and interest is to 
run on that amount from the date of the account being 
opened and the debtor undertakes to (jperate on the 
account to redeem the properties and jis each property is 
redeemed the new mortgagees become mortgagees with 
possession of it in respect of the whole advance and 
interest and in the meantime they have a mortgage over 
the whole properties until redemption of each, a 
second mortgage) for the v\hole sum and the interest. 

//e/df that the document is not a mere agreement to 
give a mortgage but creates a charge over the properties 
and therefore comes directly within the terms of S. 17 
(^b). (^Lord Atkin.') PRAIAPSINGH MOHOLALBHAI r/. 
KESHAVLAL HaKJMI. i^ETALWAD. 62 I.A. 23 = 59 
Bom 180 = 39 C.WN. 440 = 61 CL.J 42 = 37 Bom. 
L.B. 316 = 1935 O.W.N. 118 = 1936 A.L.J. 242=163 
I.C. 700 = 1936 A.W.B. 180 = 41 L.W. 210 = 7 B.P.C. 
123 = 1935 M.W.N. 97 = A.I.B. 1935 P.C. 21 = 68 M. 

L. J. 339 (P.C.). 

S. 17 (1) {yf)^Chargc — Document creating, 

A charge though it may not amount to a transfer 
create.s some interest in immovable property and such a 
document must be registered. {Pameiam and Stone^ //.) 
Maluah V. VenkateSWaRLU. 152 I C. 772=7 B. 

M. 286 (2) = 40 L W. 677 = A, LB. 1934 Mad. 713. 

S. 17 (b) — Charge on immovable property — De^ 

benture creating charge on assets of Bank — Registrar 
tion — Necessity for. 

Quaere. — If a debenture executed by a Bank creating 
a floating charge over its assets and registered under 
S. 109, Companies Act, is inoperative to affect its 
immovable property in the absence of registration under 
the Registration Act } {Lord Atkin.) The IMPERIAL 
Bank of India ?/. The Bengal National Bank, 
Ltd. 68 LA. 323=69 Cal. 377=33 Bom.L B. 1338 
= 34 L. W. 669 = 134 1 0. 651 = LB. 1931 P 0. 299 = 
1931 M.W N. 910 = 1931 A.L J. 804 = 36 C,W.N. 1034 
=64 0.L.J. 117=A.LB. 1931 P.C. 246 = 61 M.L.J. 
589 (P. 0.). 

S. 17 (1) (b) and 49 — Charge — Unregistered 

bond creating charges over immovable property for erver 
Rs. m— Validity. 

A bond, which purports to create a charge over a 
house and site for a sum of Rs. 176-8-0 if not registered 
is invalid under the provisions of S. 17 {\){b) and S. 49 
{a). Registration Act. {Dunkley, J.) MaunG PO Kvi 
V. NOOH Mahomed. 147 I.C. 662 = 6 B.B. 165=A.I. 
B. 1933 Bang 269. 

Compromise. 

See also MUTATION PROCEEDINGS AND SOLENAMA 
infra AND REGISTRATION ACT, S. 17 (2) (vi). 

— S. 17 — Compromise — Decree embodytng^No need 
for registration, 

A compromise regarding a dispute as to immovable 
property is not compulsorily registrable, if it is embodi- 
ed in a decree. {Addisen and Bhide, J/.) SHAH DiN 
V. ABDUL Majid. LB. 1931 Lab. 619 (1)=132 1.O. 7 
a) = 3l P.L.B. 969. 
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S, 17— Compromise — Decree — Solenama creating' 

or declaring howl a right in land — Registration, 

A compromise decree based on a solenama which 
declared howla rights in lands in suit, but did not create 
any permanent or present demise, does not require regis- 
tration to be valid and operative in law\ {Guha and 
Bartley, JJ.) JOGESH CHANDRA MUKEKJEE v. RaI 
BehaRI Lal Mitra. 163 1.0. 313 = 7 B.O. 371 = 69* 
C.L J. 328 = A.LB. 1934 Cal. 799. 

S. 17 (1) (b) — Compromise — Petition of — 

Whether compufsorily registrable. 

The petition of compromise which does not create a 
right in favour of a party but merely enables the parties 
to go to Courts and have a right created or extinguish* 
ed is not compulsorily registrable. 

Semble. — There is a distinction between a petition of 
compromise being used in the Court to which it is pre- 
sented and its being subsequently used in another Court 
for the purpose of proving the right if any under that 
petition. {K haj a Mohammad Noor and Dhavle,JJf) 

Sabitri Thakurain V. Mrs. F. a. Savi. 12 Pat. 
359 = 6 LB. (Pat.) 17 = 146 1.0.1 = 14 Pat. L. T. 
(Sup.) 1 = A.I B. 1933 Pat. 306. 

S. 17 (1), (b) and (c) — Compromise — Compro- 
mise defining or vatytng terms of existing tenancy — 
Whether compulsorily registrable. 

A compromise which merely defines or varies some of 
the terms of an already existing tenancy does not require 
registration and is admissible even though unregistered 
{Dhavle, /.) SHAILA BaLA DEVI v. GaNGANARAYAN 

Bhakat. 148 1.0. 353 = 6B.P. 448=A.LB. 193ar- 
Pat. 467. 

Construction.! 

See also ACKNOWLEDGMENT, supra. 

— — —S. 17 (1) (b) — Construction — ''Any right, title 
or interest*' — Charge — Debentures of Company — Need 
for document being registered. 

The words “any right, title or interest’' in S, 17 (l) 
{If) are intended to be very wide and include a mere 
charge on immovable property as it is a right in 
immovable property — a right to have it brought to sale 
to realise a sum of money to be paid to the chargee. 

Held, that the debentures created by a company 
granting a floating charge on the company’s assets require 
registration. {Rankin, C.J. and C.C. Ghose, /.) IM- 
PERIAL Bank of India v. Bengal National Bank , 
LTD. 58 0al. 136 = 1311.0.689 = 34 C.W.N. 606 = 
63 C.L J. 269 = A LB. 1931 Cal. 223. 

[Boversed on other grounds 58 I.A. 323 ; 59 C. 377 
(P.C.).] 

S. 17 (1) (b) — Construction — "Declare". 

The word “declare*' in S. 17 is efusdem generis with 
the other words create, assign or limit with which it is 
in contiguity. {Page, C. J. and Mya Bu, /.) S. P. K. 
R R M. Chettiar Firm v. Administrator- 
General of Bengal. 11 Bang. 481 = 149 I.C. 
467 (2) = 6 B. B. 302=A.LB. 1933 Bang. 307. 

S. 17 (1) (b) — Construction— ' Declare' — Docu- 
ment admitting prior most gage — Effect. 

The word ‘declare* in S. 17 (1) (b) must be read to 
indicate something more than a mere statement of an 
existing fact and to imply a declaration of will to cause 
a change of legal relationship in respect of the property 
concerned- Held, that a document which merely admit- 
ted the existence of a prior mortgage created no definite 
change of legal relation to the property and was not 
compulsorily registrable. {Coldstream and Johnstone, 
JJ.) Radha Kishan Singh v. Hukam Chand. I. 
B. 1932 Lab. 190=136 LC. 14 = 32 P.L.B. 881 = A. 
LB. 1932 Lab. 154. 

— S. 17 (1) (b) — Construction — 'Declare* — Docu- 
ment containing acknowledgment of previous transaction^ 
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The word “declare** as used In S. 17 must be constru- 
ed in the same sense as the preceding words “create**, 
“assign** etc. and the declaration does not mean “merely 
a statement of fact,’* but it must by itself bring about 
some definite change of relation to the property, by an 
expression of will embodied in it. Hence documents 
which merely contain an acknowledgment of a past 
transaction will not require registration (^Monroe and 
Bhide, //.) PUNJAB AND SiND BANK, I/rii. v, 

Rustomji. 1601.0.773 = 8 E.L. 692 = A.I.R. 1935 
Lah. 821. 

— — S. 17(1) (b) — ConHrnction^*^ Declare' — Docu- 
ment rertttng right tn another — Necessity for registra- 
tion. 

The word ‘declare* implies a declaration of will, not 
a mere statement of fact. The distinction is between a 
mere recital of a fact and something which in itself 
creates a title. Where the state nent in a petition merely 
acknowledged as a fact that another person had a right 
and itself did not create any right, it does not require 
registration (yiscount Dunedin.') BaGESHWaRI 
Char AN Singh v. Jagarnath Kuari. 59 I. A. 130 = 
11 Pat. 272= 136 I. O. 798 = I.R. 1932 P.O. 142 = 36 
O.W.N 250 = 35 L.W. 217-= 34 Bom L.R. 463 = 1932 
A.L.J. 186 = 55 C.L.J. 136 = 1932 M.WN. 660 = 13 
Pat L.T. 279 = 9 O.W.N. 43 = A.I.R. 1932 P. C. 55 = 
62M.L J. 296 (P.O.) 

S. 17 ri) (b) — Construction — ''Operate* 

The word ‘operate’ in S. 17 {b) refers to the imme 
diate intention of the instrument and not to the ultimate 
consequences or collateral effects. {A'anhin, C./ and 
C. C, Chose, /.) IMPERIAL BANK OF INDIA v. BkNGAL 
National Bank, LTD. 58 Cal 136 = 13110.689 
34 0. W. N 605 = 53 C.L.J. 269 = A 1. R. 1931 Cal. 
223. 

Family arrangement. 

S. 17 (1) (b ) — Family arrangement constituting 

partition — Need for registration. 

If a family arrangement giving several properties to 
different persons is reduced to writing, it will undoubted- 
ly have to be registered under the provisions of S. 17. 
{Dunkley, /.) Ma Kyavv^ v, Daw Kye U. 159 I.O 798 
= 8 R.R. 284= A I.R. 1935 Rang. 356. 

S, 17 (1) (b) — Family arrangement — Record of 

— Re gut ration — 'Declare* — Meaning, 

“Declare^* in S. l7 (1) (^) of the Registration Act is 
to be taken in the same sense as the w’ords “create”, 
“assign**, etc., as implying a definite change of legal 
relation to the property by an expression or declaration 
of will and not merely a statement of a fact. A record 
of family arrangement which is based on a recogniiion 
of a pre-existing right cannot be regarded as creating or 
declaring a new* title and is not therefore liable to com 
pulsory registration. (^Srivastava, C J, and Thomas, /.) 
Bhaget z/. Madho PRASAD. 151 I.C. 462 = 7 R.O. 
127=11 O.W.N. 1071 = A.I.R. 1934 Oudh 462. 

— S. 17 (1) ^b) — Family arrangement — Registra- 

tion — Necessity for — Unregistered arrangement acted 
upon for long time — Binding nature of. 

A family arrangement, if it is in fact reduced to the 
form of a document, requires registration if it affects 
property of the value of over Rs. 100; but where it has 
been fully given effect to and acted upon for a long time 
as a final partition of the property, the parties thereto 
are bound by it even though it was not registered, 42 C, 
801 (P.C.) and 46 M. 9l9, Rel. on. (^Addison and Bhide, 
J/,) Ram Lal V. Mt. Sita Bai. 14 Lah. 636= I.R. 
1933 Lah. 462 = 144 I.O. 396 = 34 P.L.R. 741 = A LR. 
1933 Lah. 648 (2). 

Q. D— II— *196 
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Lease. 

See also AGREEMENT, supra AND REGISTRATION 
ACT, S. 17 (1)(^/). 

-S. 17 (1) (b) — Lease — Document of lea^e — Com- 
pulsory registration. 

Where a document purported to be an agreement by 
which the defendants agreed to vocate the house'> in 
which they were then living and to construct their 
buildings on another part of the land and as regards the 
site they agreed to vacate the half of it and on account 
of this relinquishment they agreed to pay rent at Rs. 2 
instead of at Rs. 4 and they further stipulated that in 
the event of their not rnaking the above changes by a 
certain date the plaintiff should have the right to eject 
them. 

Held, that the document w'as compulsorily registra- 
ble. 

Held, further^ that the relationship betw’een the parties 
could not be proved by oral evidence apart from the 
[deed. {Hilton, J.) Mahomed DiN z/. SaRDARA. 6 

IRL 676 = 148 I.O. 668(1) = A.I.R. 1934 Lah. 743 
(1). 

— — S. 17 (1) (b) — Lea^e — Further adz>ance — Mort- 
gage effected — Need for registration. 

The appellant an occupancy tenant borrowed Rs. 100 
1 for his marriage from respondent in 191 5. He took 
Rs. 60 on a Zarpeskgt lease for five years and next 
day Rs. 40 on an agreement that if Rs. 40 was not 
repaid within five years re‘-pondent would remain in 
possession until it wras repaid. 

Held, that the two transactions were part of the 
same transaction, that the effect of the second was to 
convert the fir'^t from a lease into a mortgage and that 
the same w’as inadmissible in evidence for wrant of regis- 
tration. {Oakden, S.M. and Smith, J.M,) PaNCHA v, 
Moti Ram. 15 R.D. 144. 

Mortgage. 

See also ACKNOWLEDGMENT, supra AND RELEASE^ 
infra, 

S 17 (1) (b) — Mortgage — Equitable mortgage — 

Agreement constituting mortgage — Need for registra- 
tion, 

A memorandum embodying the terms of a mort- 
gage provided as follow's: “Having placed in your 
hands the services as per list mentioned in the reverse 
as security for such sum or sums of money as may here- 
inafter be advanced, I hereby agreed that in default of 
payment on demand of all or any such sum or sums of 
money, you shall be at liberty to sell all or such securi- 
ties as shall be sufficient to reimburse you. I further 
agree to execute at any time any deed, transfer or assign- 
ment in respect of the securities.*’ 

Held, that the deed was the agreement between the 
parties and not a mere list and being unregistered was 
i inadmissible in evidence. {Harrison and Addison, 
J/,) Bank of Northern India, Ltd. v. Narain 
Singh. I.R. 1932 Lah. 442=138 I.C. 247. 

S. 17 (1) (b) — Mortgage — Equitable mortgage — 

Confirmatory letter — Whether amounts to conveyance, 

A letter regarding a mortgage by deposit of title- 
deeds was as follows; “With reference to our conversa- 
tion regarding loan, we confirm the said terms in pur- 
suan e of which we have duly executed a demand pro- 
note for the above amount in your favour and have 
already deposited with you title-deeds of the following 
properties as per schedule herein below by way of equit- 
able mortgage as security for repayment of the amount 
due to you with interest on the pro note.** 

Held, that the letter was merely confirmatory and 
that it did not amount to a conveyance so as to require 
stamp or registration as it did not purport to transfer 
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any properly to the mortgagee. (^Rupchand Btlaram, 

A./.C.) TAYABALt t-. PaRPATIBAI. 26 S.L E. 29 

I E. 1932 Sind 106 = 139 I.O. 96= A.I.E. 1932 Sind 

78. 

3.17(1} (b) — Mart table mortj^age 

— Deposit of tttle-iieeds— Memorandum evidencing— 
He gist rati on — Oral evidence — Admissibility 

A memorandum forming part of a transaction evidenc* 
)ing an equitable mortgage by deposit of title-deeds, 
which is only the rtcord of a completed transaction and 
■does not constitute the bargain as to the deposit of the 
ttitle-deeds does not require registration, and cral 
■evidence is therefore anmissible as to the deposit of the 
tiile -deeds. {Guha and Bartley^ J J,) RaKHAL DaS 
•CHATPOPADHAYA V, INDUBALA BASU. 161 I 0. 612 
-8 BC. 529 = 61 C.L.J. 473 = A IE. 1936 Cal. 
126. ^ 

S. 17 (1) (1)) — Mortgage- Equitible mortgage— 

Deposit of title-deeds pursuant to ve/bal agreement — 
Letter re-stating terms— Ntccsstty for regtstraiton. 

Where the charge had been created by deposit of 
title-deeds and the execution of a hand-note, in pursu- 
ance of a previous verbal agreement to create such a 
security by deposit of title-deeds, a letter which merely 
recites the fact of thecieation of an equitable mortgage 
and ie*states all the terms of the loan, does not constitute 
the bargain between the parties, and, therefore, does not 
-require registiation. (/?- N, Mitier and Patterson^ JJf) 
KaLIDAS CHANDKA V. JUGALKISHORE DATTA. 62 
Cal. 998 -9R.O. 161 = 164 I.C. 197. 

S. 17 (1) (1)) — Mortgage — Equitable mortgage — 

Document by which title-deeds are handed — He gist ra- 
tion — Necessity for. 

Where in the correspondence between the mortgagor 
and a mortgagee Hank in respect of an equitable mort- 
gage, a document addressed to the Manager of the Bank 
contains a statement to the effect that the title-deeds 
are “hereby handed” to the Bank, in conMderation of 
which the borrowers ask that the Bank should oblige 
-them by advancing the loan sanctioned by the Directors 
on a pio-note, on the security of the deposit of the title- 
deeds a list of which is alleged to be attached and there 
is also a declaration in the document that the properties 
of which the title-deeds are handed over are free from 
encumbrances, the document constitutes the bargain 
between the parties and is not admissible in evidence to 
■prove the mortgage unless it is registered. 50 I. A. 77= 
i R. 66 (P.C.), Foil.; 58 LA. 68=54 M. 257 (P.C.), 

Dist. (^Addisorif Ag>C./ and Dm Mohammad ^ J.') Mt. 

jiwAN z/. Punjab National Bank, Ltd., Lahore. 
160 I.O. 897 = 8 R.L. 630=A.I.R. 1936 Lali. 
889. 

■ 3. 17 (1) (to) — Mortgage— Equitable mortgage — 

Letter contemporaneous with deposit — Registration — 
Necessity for. See T. P. ACT, S. 59— EQUITABLE 
MORTGAGE. A.I.R. 1933 Pesh. 36. 

— — S. 17(1) (b)— Mortgage— Equitable mortgage 
— Letter intimating deposit — Registration — Letter falls 
not within S. 17 (1)C<^) but in exception contained in 
S. 17 (2) 65 Bom 677 = A.I R 1931 Bpm. 337. 

S. 17(l)(b) — Mortga ge — Equitable mortgage — 

Letter referring to memorandum of agreement — 
Necessity for registration, 

A letter written by the mortgagor the next day after 
<an agreement to deposit the title-deeds had been con- 
cluded ran as follow’s: I am sending you the title-deeds 
with the intention of depositing the same with you as 
per the memorandum of yesterday executed by me” and 
then referred to the schedules annexed to the letter. 

Held,, the tw'o documents must be read together and so 
cead, they embodied the terms of the transaction, and 
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not having been registered, the morgage was not valid* 
43 C. 895 (P.C.);50 C. 338 (P.C.); L.R. 5 H.L. 321* 

Rel. {Xlurgenven and Bkashyam Ayyangar^ yy.) JaGAN" 
NADHAM PILLAI V. THE OFFICIAL ASSIGNEE OF 
Madras. I.B. 1931 Mad. 334 = 129 I.O. 814 = 82 
L.W. 666 = 1930 M.W.N. 865=A.I.R. 1931 Mad. 124 
= 60 M.L J. 309 

S. 17 (1) (b) — Mortgage— Equitable mortgage — 

Menijr and uni containing list of documents deposited — 
Registration — Necessity for. 

At the time of making a deposit of title-deeds as 
security for money lent, the mortgagor gave a memo- 
randum w’hich contained a list of the title-deeds with the 
introductory words : “As agreed upon in person, I have 
delivered to you the undermentioned documents as 
security.” 

that the memorandum w’as not other than a 
written record of the particulars of deeds, the subject of 
an agreement constituted in fact by the act of deposit 
and the payment of the money. It did not create or 
declare any interest in the propeity included in the deeds. 
Even if it was a condition of the advance that the memo- 
randum W’as to be given, the fact that the memorandum 
was prepared, signed and handed over to the mortgagee 
before the advance of the balance of the money to be 
secured by the deposit could not alter the nature and 
meaning of the document. It and remained a list 
of the documents deposited and nothing more. It did 
not embody the terms of the agreement between the 
parties and therefore did not require registration, A.I. 
R. 1923 P.C. 50, Dist ; 11 Beng.L.R. 405, Ref. {Lord 
romhn,) SUNDARACHARIAR v. NARAYANA AYVAR. 
68 I A. 68 = 64 Mad. 257 = 1931 A.L.X 245 = 35 O.W. 
N. 494 = 1931 M W N. 349 = 33 Bom.L.R 878 = 83 
L.W. 501 = 8 OW.N 666 = 131 10. 328 = I.R. 1931 
PC. 104 = 63 CL J. 396 = A.I.R. 1931 P.C. 36 = 60 
M L J. 606 (P C.). 

[F. 62 C. 998(1002). Appl. 11 R. 48l (485); 34 
Bom.L R 748 (753). R. 59 C. 586 (609); 59 C. 781 
(786-7). Rel. 26 S,L.R. 29 (35).] 

S. 17 (1) (b) — Mortgage — Equitable mortgage — 

Memorandum effefting — Need for registration. 

Where the letter or memorandum accompanying the 
deposit of title-deeds constitutes the bargain between the 
parties, it requires registration in order to create the 
charge that it purports to create the transaction itself it 
requires registration. {Mukerji and Guha^ J/,) 
Sailendra Nath Palit v, Syed Hade Kaza 
Mane. 59 Cal 686 = I.R 1932 Cal. 326 = 137 10. 
500 = 36 O.W.N. 193 = 54 C.L.J. 328 = A.I.R. 1932 
Cal. 366. 

S. 17 (1) (b) — Mortgage — Equitable mortgage — 

M emorandum relating to deposit of title-deeds — When 
requires registration. 

It cannot be said that no memorandum relating to a 
deposit of title-deeds can be within S. 17 unless it em- 
bodies all the particulars of the transactions of which the 
deposit forms part ; but no such memorandum can be 
within the section unless, on its facts, it embodies such 
terms and is signed and delivered at such time and place 
and in such circumstances as to lead legitimately to the 
conclusion that, so far as the deposit is concerned, it 
constitutes the agreement betw’een the parties. Hence 
wrhere in the application to renewr a promissory note, the 
applicant states the loan required, the security he is 
prepared to offer and expresses his willingness to accept 
the conditions printed on the form and the actual loan 
is made several days after, the letter cannot be taken to 
create any charge on the property and as such does not 
require registration. 58 I.A. 68 = 54 M. 257 (P.C.), 
Appl. {Monroe and bhide, //.) PUNJAB AND SiND 
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Bank, Ltd. v. rustomji. 160 1.0. 773=8 B.L. 692 
'=A.I.B. 1936 Lab 821. 

S. 17 (1) {yi)— Mortgage— Equitable mortgage— 

Record of completed transaction, 

' The memorandam relating to the deposit of ^title-deeds 
ran as follows : “I have borrowed * * * * and 

1 have kept the undermentioned documents as security 
for the said loan * * * * the properties of which 

the title-deeds are kept herewith are free incumbrances.” 
The evidence showed that the talk of security had taken 
place 10 days before, and an agreement reached two 
days before the date of the transaction. 

//eld that the memorandum was only the record of 
an entirely completed transaction and so required no 
registration. 43 I. A. 122 ; 5 H.L. 321 ; 58 I. A. 68. 
Ref. (^Afuker/i and Guka, //.) SUKENDRA MOHAN 
RaI ChOUDHURY z/ MOHENDRA Nath Banerjee. 
69 Cal. 781 = 140 I 0 662 = I.R. 1933 Cal 14 = 36 C. 
W.N. 420=A.I.R. 1932 Cal 689. 

S. 17 (1) {yf)— Mortgage— Equitable mortsage— 

Record of completed transaction. 

Where a document w’as merely a record of the tran- 
saction that had already taken place, and was not in- 
tended by the parties to be the repository in w’hich the 
bargain between them was contained, 

HefU Ibat it was a memorandum of mortgage by 
•deposit of title deeds that had already been created, and 
that it did not purport to be an instrument by which any 
fight or interest in the property was created or effected. 
Consequently the deed did not require registration 
iPagCy C,J, and Mya liu^ /.) S. P. K. R. R. M. 
Chettyar Firm v. administrator-general of 
Bengal. 11 Rang. 481 = 149 I.C. 457 (2)=6 R.R, 
302=A.I.R 1933 Rang 307, 

~S. 17(1) (b) — Mortgage — ff y phot hecation bond 
— Subsequent varthaman by mortgagee — Recital that no 
money iS due under bond — Varthaman written in token 
of cancelling bond — Registration. 

The mortgagee under a hypothecation bond wiote to 
the mortgagor a varthamanani, whick after referring to 
the bond recited. “Inasmuch as no amount is due to 
me thereunder and it is benami, I have executed this 
varthamanam in token of my cancelling the said deed 
and the deed previous thereto when required by you and 
of my having no right to take any action thereunder/* 
It Was not registered. 

Held, that it did not create, declare or extinguish any 
right, but that it only contained a statement of fact that 
there was no money due under the bond, and promised 
that another document would be executed if so required 
by the mortgagor ; and that consequently it did not 
require registration. (^Madhavan Nair, /.) SaraS- 
WATHI AMMAL SRINIVASA NANDIAN 163 I C. 

694 = 7 R M. 371=40 L.W. 727 = 1934 M.W.N. 1392 
= A.IR 1934 Mad. 735(2) = 67 M.L.J. 690. 

— S. 17 (1) {}})'— Mortgage— Letter purporting to 
.extinguish security — Necessity for registration, 

A letter written by the mortgagee by which he express- 
ly relinquished the principal amount due under the 
mortgage is one that requires registration because the 
legal effect of such relinquishment is the extinction of his 
interest in the mortgage security. The letter cannot in 
any sense be treated as a receipt within the meaning of 
Exception 11 of Cl. (b). (Sundaram Chetty, J .) 
SOMASUNDARAM CHETTIAR V. MUTHIRULAPPA 
IPILLAI. 1471.0 464 = 6 RM. 346 = 1933 M.W.N. 
141 (2) = 37 L.W. 677 = A.I R. 1933 Mad. 432. 

S. 17(l)(b) — Mortgage — Provision for collec- 
tion of profits by mortgagee — List showing names of ten- 
ants — Necessity or registration. 
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A mortgage deed stated that the interest on the debt 
would be equal to the mortgagee’s share of the profits in 
the Khewat, but it was not mentioned as to how such 
profit were to be collected. Attached to the deed, how- 
ever, was a list headed ‘ A list of tenant.s from whom 
the mortgagee is to collect.” On a question arising as 
to whether the list should be registered. 

Held, that the li-t itself amounted nothing more than 
an agreement as to the method by i^hich the mortgagee 
was to collect the interest securei.1 by the mortgage deed 
and hence need not be registere 1. Such interest as was 
conveyed to the mortgagee was conv^^ed by the mortgage 
deed which was in order. {IValton, f.M) BlDYA 
Ram V. Runj Behari Chaubey. 14L.R 668 (Rev.). 

-S. 17 (1) (b) — Mortgige — Value above Rs, 100— 

Need for registranon. 

Where a mortgarje is of the value of above Rs. lOOit 
requires registration and if unregistered it is inadmissi- 
ble in evidence. {Heane, S.M and Oppenhettn, J M,') 
Brij Mohan Barai v. Hemraj Sau hwar. 15 R. 
D. 281 = 12 L.R. 90 (Rev ). 

Movables and immovables. 

Ss. 17 (l)(b)and 49 — Movables and immovables 

— Deed transferring immovable and movable property — 
Non- re gist ration — Efftct of. 

Where movable as well as immovable property is 
transferred by a document for a single con^deration, 
which document, though compulsorily rf‘gi^trable in 
order to affect the immovable property, is not registered 
it is equally ineffectual to affect n>ovable proptriy, the 
reason being that the document embodies one transaction 
for one consideration and there is no separate transac- 
tion concerning the movable property. The document 
is therefore inadmissible in evidence even as regards a 
claim in respect of movable property. {Dttnkley, /.) 
Bhabi DuTi' z/. Kamalalbyamal. 152 1.0. 431 = 
7 R.R. 156 = A.I B. 1934 Bang. 303. 

Mutation proceedings. 

S. 17 (1) — Mutation proceedings — Proceedings in 

mutation cases and orders pissed therein — Whether rC'^ 
quire registration. 

Proceedings in mutation cases and the orders passed 
therein do not require registration because they are not 
instruments which alone are compulsorily registrable 
under S. l7. {Hasan, C.J. and Kt^ch, J.) TRILOKI 
Nath z/. Ram Manorath. 7 Luck. 32 = I.R. 1931 
Oudh 297=132 10. 637 = 8 O W.N. 764 - 15 R D. 
375 = 14 O.L J. 494 = A.I R. 1931 Oudh 296. 

S. 17 (1) (b) — Mutation proceedings — Orders 

thereon — If instruments — Compromise — Whether require 
es registration proceedings of mutations — [f they are 
instruments, 

A compromise which does not create or declare any 
new right but only recognizes a pre existing right does 
not require registration. (Case-law referred."' When 
such a compromise has been accepted by the Revenue 
Court and embodied in its order, no question of regis- 
1 tration arises as proceedings of mutation and orders 
thereon are not “instruments’* within the meaning of 
S. 17. {Srivastava and Nanavutty, J/.) SlTALA 
Bakhsh Singh v. Jang Bahadur singh. 8 Luck. 
694 =6 I.B. r Oudh) 66 = 146 I. 0. 806 = 10 0. W. N. 
624 = 17R.D. 681 = 14 L.B. 661 (Rev.) = A.I.B. 1933 
Oudh 347. 

Partition. 

S. 17 (1) (b) — Partition — Agreement for — 

Formal document contemplated. 

A father and a son with a view to partition exchang- 
ed to documents, one by which the ^on agreed in con- 
sideration of certain property to give up his claim to the 
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rest and the other by which the father agreed to transfer 
the property to the son’s name and to execute in writing 
any legal document that may be necessary. Possession 
was not given. 

Held^ the documents did not lequire registration. 50 
I. A. 134 ; 50 Horn. 334 (P.C.;, Foil. 56 1. A. 363, Dist. 
i^Madgavkar ami Baker, JJ.) I3HAGVANDAS £/. MAN- 
SUKLAL. I.E. 1931 Bom. 446(1) = 133 I. C. 861 (1) 
= 33 Bom. L. R. 802 = A.I.R. 1931 Bom. 419 (1). 

— “S. 17 (1) (b) -Partitioft- Deed of. 

The terms of a document which was unregisteied were 
to the effect that the three brothers agreed that they 
have partitioned their land. Details of the land allotted 
to each brother ^^ere given and the provisions were made 
whereby the brothers were to compensate each other in 
various ways on account of inequalities in the quality of 
the land. These terms of compensation were all put in 
the future tense. In a suit by one of them for a tlecla 
ration that he was the owner of certain land he sought to 
prove the partition by the above document. 

Held, that the deed was a partition deed and required 
registration and that it was not merely an agreement to 
partition in future and that the deed being unregistered 
could not be used in evidence and that no other evidence 
was admissible to prove the partition. (^Almond, J. C , 
and Mtr Ahmad, A. /. C ,) AZIMUrXAH KhaN v. 

Azizullah. 16110. 787 = 7 R.Pesb. 34=A.I.E. 
1934 Pesb. 100. 

S. 17 (1) (b) and S. 49 — Partition — List of 

bonds, 

A mere memorandum containing a list of bonds allot- 
ted to the plaintiff’e shaie on a partition does not require 
registration. {Guha and M, C. Chose, //.) KSHETRA 
Mohan Pal Choudhurv v. Tufani Talukdar. 
1441. 0 868 = 6 B. 0.65 = 37 0. W. N. 112 = A.I.R. 
1933 Oal 474. 

S. 17 (1) (b ) — Partition lists signed by the 

Parties — Rt gistration — Necessity — Test — Deed — Con- 
struction, 

The question whether a particular document falls 
within the scope of S. 17 (1 ) (^) of the Registration Act 
has to be decided on a perusal of that document and 
rulings upon other documents not shown to be of an 
exactly similar character aie no guide to a proper deci- 
sion of the question. Where certain partition lists 
endorsed upon and signed by the parties indicate that 
they were intended by the parties to be the only evidence 
of an arrangement of partition as betw^een them, it must 
be held that such lists declare the rights of the pailies 
within the meaning of S. 17 (1) (b); and if unregistered, 
they cannot be admitted in evidence to prove the terms 
of the partition. {Coldstream and Jai Lai, JJ) 
GaNESH Das v. Kanthu. 169 I.C. 274 = 8 R L. 373 
»A.I.R. 1936 Lah. 448. 

Receipt. 

See also REGISTRATION ACT, ]7 (1) (^0 AND 2 (Xl). 

‘S. 17 (1) (b) — Receipt — Mere acknowledgment of 

receipt of money — Whether compulsorily registrable. 

Where the receipt does not purport expressly to extin- 
guish the mortgage and merely acknowledges receipt of 
the money due thereon it is not rendered inadmissible for 
want of registration. 10 Lah. 709, relied on. {Harrison 
and Tek Chand, J J,) BaL MOKAND v, Ram LaL. 
I.R. 1931 Lah. 835 = 133 I. 0. 867 = 32 P.L.R. 407. 

S. 17 (1) (b) — Receipt for mortgage money. 

S. l7 (i)(<i) does not apply to a receipt for payment 
of money due un Jer a mortgage when the receipt does 
not purport to extinguish the mortgage. {Raza and 
Kisch, JJ.) afsar Jehan Begam z/. Beche Lal. 
7 Luck. 16 = 1. B. 1931 Oudh226=132 I. O. 66 = 14 
O.L.J. 166 = 8 O.W.N. 279= A.I.B. 1931 Oudh 288. 


REGISTRATION ACT (1908), S. 17. 

■” S. 17(1) (b) — Receipt — Remittal of a portion of 
mortgage dues by mortgagee — Admissibility without 
registration, 

A receipt alleged to be executed by the mortgagee 
purporting to remit a portion of the mortgage dues is, 
without registration, inadmissible in evidence. {Madha- 
van Natr. J.) KkISHNASWAMI PaTHAR v, Rama- 
CHANDRA Ayyar. 136 1. C 672=1. R. 1932 Mad.^ 
166 = 1931 M.W.N. 261 = A.I R. 1931 Mad. 601. 

Registration necessary. 

S. 17 — Registration necessary — Deed reciting 

that transfer has already taken place — Registration, if 
unnecessary. 

The documents which are drafted for effecting sales 
and mortgages of immovable preperty are always wwd- 
ed in such manner as to show that the tiansfer had 
already taken place. Hence merely on this account it 
cannot be argued that these documents do not require 
proper stamp and registration. {Agha Haidar, J.) MT. 

Miraj Hegam V. Seth ram Parshau & Sons. A.I. 
R. 1936 Lah. 122. 

S. 17(l),(b) and(2)(i) and (vi) -Registra- 
tion necessary — '‘'‘Composition deed”— '"'‘Decree or order” 
— Agreemene betzveen dtbtor and creditor creating charge 
07>er immoveable p paper ties — If exempt from registra- 
tion. 

Pending insolvency petitions in the High Court by two- 
creditors against a firm, an agreement was executed by 
the partners of the firm and some of their creditors in- 
cluding the two petitioners under which, it was provided 
that the debtors should immediately pay a certain sum 
borrowed from a relation of theirs to the creditors and 
should then be allowed time for one year to pay off the 
balance of their debts. In default, certain immovable 
properties of the debtors were to be sold and the credi- 
tors were to be paid the balance due to them as also the 
relation who was to lend the amount to them. A charge 
was also created over the properties in favour of the 
creditors. Finally, it was stipulated that in case the 
creditors were not paid in full, they were free to recover 
the balance from the debtors personally or by recourse 
to any other properties which the debtors might possess. 
This agreement was filed in Court and the petitioning 
creditors applied to withdraw the petitions. The Official 
Assignee not objecting, they were allowed to be 
withdrawn. 

Held, (1) that the agreement was not a composition 
deed so as to be exempt from registration under S. l7 
(2) (i), as it made every posMble kind of arrangement, 
including a final residuary right of suit to ensure that 
the creditors should be paid in full, (2) that it was also 
not a decree or order of Court under S. 17 (2) {vi), as it 
did not in any sense form part of the Court’s order, and 
as the parties did not apply to the Court to record the 
terms of the agreement, although the Couit no doubt 
considered it when examining the rea'^ons why leave to 
withdraw was asked for, (3) that it fell under S. 17(1) 
{b) as creating an interest in immovable property requir- 
ing registration and being unregistered was inadmissible 
in evidence. {Beasley, C J and King, J.) OFFICIAL 

assignee OF Madras v Subba Rao. 153 I C. 541 

= 7R. M 362 = 40 L. W. 616=A. I R. 1934 Mad. 
697 = 67M.L.J. 836. 

3. 17 (1) (b) — Rigi strati on necessary — Sale deed 

and contemporaneous agreement to reconz>ey — Registra-^ 
tion, 

A sale deed and a contemporaneous agreement to 
reconvey constitute a single transaction which amounts 
to a mortgage and such documents are registrable. 
(^Hilton, /.) Amir V. INDAR Singh. 6 R. L. 610 
(1) = 147 1.0. 1191 = 36 PL.R, 337 = A.I.B. 1934 
Lah. 463. 
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Beglstratlon not necessary. 

S. 17 (Ij ^'b) and (2) (V ) — Registration not 
necessary — Deed of maintenance ani residence — 
Arrangement in favour of the first wife— No registra- 
tion necessary. 

In 1921, the husband executed a deed, addressed to 
the head of community, providing for the maintenance 
and residence in a parucular house of his wife in con 
sideration of her giving her consent to his second marri 
age, such con.sent being necessary under the custom of 
the caste. The agreement was nof registered but the 
wife w'as in possession of that house since the date. Cm 
an application made by the Receiver in the insolvency of 
the husband six years later, 

Held, (per Beaumont, C . J), that the document 
should have been registered under S. 17 (1) (^) 

(Per Murphy, /.) : that the document fell under S. 17 
(2) (z')and did not require registration, 

(Per : that the arrangement w’as, however, 

one which need not be made in writing and can be 
proved otherwise is being perfectly and valid agreement 
and the wife was entitled to retain possession. 45 Mad. 
612 (F.B.), Kel. {Beaumont, C . and Murphy, Jf) 
Kai Mani V . Maganlai. Chimanlal 140 I.O 745 = 
I.B. 1933 Bom. 28 = 34 Bom.Ij.R. 1317 » A I.R. 1932 
Bom. 602. 


S. 17 (1) (b)— Registration not necessary— Docu- 
ment admitting prior mortgdge »SV<f CONSTRUCilON, 

supra, A.I.R. 1932 Lab 154. 

S. 17 (1) v.b) — Registration not necessary — Gift 
— Deed of revocation— Value— Uss than Ks, 100 

Where the property gittecl is presumably of the total 
value of less than Rs. 100, a deed revf»king the gift 
does not require regi^t ration. {Keane, BJL and Oppen 
heim, JM,) MaHOMEU HaSAN KhaN v, JANG 
Bahadur Singh, 16 R.D. 295= 12 L R. 105 (Rev.j. 


7*®* ^ (I) — Registration not necessary — Kist- 

band! receipt — Payment of mortgage debt regulated, 

A kistbandi receipt executed subsequent to a mort- 
deed and regulating the mode of payment of the 
debt does not require registration, {Suhrawardy and 
<drakam, J J), Sasi DUSHAN DaS v RaM CHANDKA 

Das. 135 10 871=1 B. 1932 Cal. 167 = 35 C.W N. 
861 = AI.R. 1932 Cal. 136, 


S. 17 (l)(b) — Registration not necessary — “Vaj- | 
man vrithi” — Agreement for delegation of dudes - 
Whether requites re gt straiten, 

'‘^Yajman vrithi^' is immovable property within the 
meaning of S. 2 (6). Rut where the agreement regard 
ling the same merely amounts to a mernorandain of the 
delegation of the obligations by the plaintiff to the de 
fendant for a period of two years, which carried with it 
the necessary result of perquisiiies being received and 
does not amount to a lease, it is not inadmissible for 
want of registration. {Rupchand and Milne, A. J. Cs ) 
Kodulal r/. Beharilal 25SIi.L 461=I.R. 1932 
Sind 71 = 1371.0. 136 = A.I.R. 1932 Sind 60. 

Release. 

S. 17 (1) (b) — Release — Deed releasing charge on 
immovable property — Need for registration, 

A document releasing a charge created on immovable 
property comes directly within the terms of S. l7 (1) (<i) 
and requires registration. {Lord Atkin ) PKATAP- 
SINGH MOHOLALBHAI V KESHAVLAL HARILAL 
Setalwad. 62 LA. 23=59 Bom. 180 = 39 C W.N I 
440= 61 C L.J. 42 = 37 Bom. L E. 315= 1935 A.L.J. 
:242= 166 1 0 700= 1936 A W.E.180 = 41 L W. 210 
•=7 B.P.O 123=1936 M W N. 97= 1936 O.W.N. 
118= A.I.B. 1936 P.O. 21 = 68 M.L.J. 339 (P.O.). 


• 17 ( 1 ) ( b) — Release — Mortgage bond — Release 
of rights und r — Compulsory registration — Admissible 
lity of unregistered document to prove transfer of debt, 
A document by which the defendant relinquished his 
interest in a mortgage bond in favour of his brother, the 
plaintiff, and authoii^ed the latter to collect the full 
amount of the debts is inadmissible in evidence in so 
far as U operates to extinguish his right in the mortgage 
security; but 'here is no bar to its being admitted for 
showing the transfer of the debt itself, apart from the 
security. {Sundaram Cheityand Pakenham Walsh, JJf) 
LAKSHMANA NaICKER V. JAYARAM NAICKER. 160 
IC. 18 = 6 RM. 708 = 39 L. W. 153 = A.I.R. 1934 
Mad. 178 = 66 M.L.J. 380. 

17 f|l) (b) — Release — ■ Release by 
mortgagee of one iiem — Agreement between mortgagee 
and stranger purchaser prior to purchase — If requires 
writing and registration. See Evidence ACT. S. 92 
(4). 68 ML J. 91. 


Aeiinquisnment. 

S. 17 (1) {"W)— Relinquishment Agreement be- 
t7veen mottgogor and mort gagee-~Kelinquishment of debt 
exceeding Rs 100— Need for registration. 

A document evidencing an agreement between the 
mortgagor and the mortgagee to vary the terms of the 
legibiered mortgage deed relating to the rate of interest 
payable under that deed which is in effect an agree.ment 
to relinquish a portion of the mortgage debt exceeding 
Rs. ^ 100, falls under S. 17 (1) {b) and I'annot be receiv- 
ed in evidence when not legistered as evidence of 
any transaction affecting the mortgaged property, 
{Raza and Ktsch, J/.) AESaR Jkhan Begam v. 
Hecm k Dal. 7 Luck. 16 ^ I B 1931 Oudh 226 = 132 
10 66 8 O.W.N 279=14 O.L.J. 156=A.IR. 1931 
Oudh 288. 

S 17 (1) (b) and 49 — Relinquishment — Docu- 
ment rel iqut sht ng right and recot di n g pa yment-^ Regis- 
tration 


A document purporting to declare that the executants 
held no ti’le in a hous'O and had elinquished their con- 
nection with it and also purporting to lecord a payment 
of muney described as having been spmt by ‘ them in 
rebuilding the house, requires to he registered, and is 
tnadmissiole without registration. {Shadt Lai, C./. and 
Hit n,j.\ Abdul Rahman v CtUrdit Sjngh, 
6 RL. 657=149 I.O. 164 = 36 P.L R. 570 = A.I.R. 
1934 Lab. 604 (2). 

*3 17 (1) {\s)— Relinquishment of tights — By a 
joint decree- hidder — No writing necessary, 

III the absence of anything definite to show the con> 
trary, the purchase made by a joint decree-holder, 
though in his own name, would uiuloiibiedly enure for 
the benefit of all the persons interested in the joint fund 
which has been utilised in the acquisition of the pro- 
perty. Oth« r persons would be htn^-fi dally interested 
in the purchase, and would be ‘ eniirled to recover a 
share of the properties purchased at auction’*, condi- 
tional on the payment of a proportionate share of the 
costs incurred in the litigation. And thi.s right can be 
rtlinqui>hed without a written insirument, as .such right 
IS short of ownership A I R. 1933 All. 63 1 and A.I.R. 
1915 P. C. 8l, Ref. {Sutaiman C J. and King /.) 
Eal Singh v, Chotey Beti. 148 I C. 502 = 6 R A 
696= 3A.W.R. 422 = 1934 A.L.J. 107= A I.R. 1933 
All. 854 (2). 

^Ss. 17 (1) (b) and 49 — Relinquishment of rights 
— Deed of — Necessity for registration, 

A deed by which certain rights are relinquished in 
respect of property over Rs 100 requires registration and 
is inadmissible as evidence without registration. (Broad 
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zuay,/,) Sahjb Sin(;h Dalip Sjngh, 6 I.E. 

(Lab.) 119=^145 I.C. 691== A I E. 1933 Lab. 422. 

Sa'e-deed. 

— S. 17 — Sale deed — Agreement to recovery — 
Registration. 

Whert the vendor executes a registered sale-deed to 
the vendee who in luin executts to it.e vendor a separate 
agreement to reconvey the properties to the vendor, 
both documents being of the iiame date, the agreement 
can be sprcificall) enforeed, though unregistered, because 
such an agreement dots not treatean interest in the 
property so as to bring it vithin S. \1 ,{y aradachanar^ 
/.) CHINNAKKAL V. CHlNNATHAMBt (JOUNDAN. 
162 IC. 634=40 L W. 646 = 1934 M W.N. 1122= 
7E.M 267-A.IE. 1934 Mad 70S-67M L J. 636. 

S. 17(1) (b ) — Sale deed — h'egi^traiion tn district 

where no property exists — l^al/dity 

Although a document regutfed a hodala may l)e 
invalid by reason of its btnn; rtgisteied in a oistrict, 
because the only property covered by it as lying within 
that district ha(l no r-xisten:e <ind was merely fictitiously 
introtluced, if the <fccuniei)t satisfifc> the requirements of 
S. 17 (l) (A) of the Kegistration Act, as btinga non- 
testamentary instrument purporting to create or declare, 
though in future, a ripht ve‘'ted or coi^tingent, in favour 
of the claimant.'-, the document vtouKi be registrable, and 
as Such would not be Invalid. A, C. J^atid 

S, fC. Chose J.') NUKANKSSA KHATOONe^ SHAIKH 
OSMAN GaNI 156 IC 926-7 EC. 644 = 39 C.W.N. 
120 = 60 C.L.J. 243- A I R 1936 Cal. 203. 

~S. 17— Sale-deed— Unregistered contract for sale 
of tmmoiable property — Vendor ^ if can be treated as 
trustee, 

A vendor under an unregistered contract for the sale 
of immovable prr peMy cannot be treated as holding the 
properly as a trustee for the purchaser by reason of what 
he had said or done i^Page, C J , and Mya Bn^ Jf) 

Official assionfeja Mooli.a Sons, i.td. 12 = 
Bang. 689 =164 I C. 9 = 7 R R. 274 = A.I B. 1936 
Bang. 84 

Security bond. 

S. 17 (l)(b)- S. ennty bond to Court — Assign- 
ment to minors on attaining majority — Mode. 

Where a Court obtaine<i a security bond which hypo 
thecated immovable propeity to secure a proper disposal 
of money due to minors, deposited with it, an assign- 
luent of the secuiiiy bond in favour of the minors on 
their attaining majority in order to enable them to 
realise the money from the surety need not be made by 
w'ay of a regularly stamped and registered deed of sale 
but may be made by an order passed by the Court 
and the assignee can sue on his own behalf A I.K. 1931 
All. 389(F.B.), Foil.; A.I.R. 1933 Kang. 337, Diss. from 
{Tek Chand and Skimp, //) BHAGWAN DaS 
Ghulam MohxMmaI). 159 I.C 1019 = 8 R.L. 
463 --= A.I.R 1935 Lab. 863. 

S. 17 (1 ) tb ) — Security bond of Court - Assign- 
ment to minors on attaining majority — Mode. 

Where a Court obtains a security boird hypothecating 
immovable property to secure a proper disposal of the 
money due to minors dep >sited with it, an assignment of 
the security bond in favour of the minors on their attain- 
ing majority in order to enable them to realise the 
money from the surety can be made hy an order of the 
Court without any registered deed of transfer. {Sulaimart^ 

A. C. Mukem and Boys, JJ) RAM SARAN * AS 7^ 
Yuihhtra PUA.‘'An 63 All. 786 = 1 R. 1931 All. 760 
"»133 1C. 904 = 1931 L.J 603 = 1931 All. 389 (F B.). 

S. 17 — Security bond to Court hypothecating im- 
movable property. 


REGISTRATION ACT (1908), S. 17. 

A security bond executed in accordance with an order 
passed under O. 41, Rr. 5 and 6, staying execution of » 
decree pending decision of the appeal, whereby th^ 
surety hypothecates his immovable property for satisfac- 
tion of such decree as might be passed by the appellate 
Court, and which is duly accepted by the Court and 
execution stayed accordingly, does not require registra*- 
tion as it is a step in judicial proceeding, and the decree- 
holders can move the Court to realize the decretal amount 
from the immovable property of the surety mentioned in 
the bond, even though it had not been registered. {Tek 
Chand s Jat Lai and Monroe,//,) KaSI URI Lal 
Govekdhan DASS. 15 Lab 282 = 149 I.C. 300 = 6 
R.L. 666 = 36 P.L.B. 386 = AI.B. 1934 Lab. 136 
(F.B.). 

[Diss 13 R. 359 (364)] 

S. 17 (l)Cb) — Security bond to Court— Need for 

registration. 

A security bond executed in pursuance of an order o£ 
Court whereby the judgment debtor hypothecates his 
immovable property for satisfaction of the decree passed 
against him, falls within S, 17 (1) (b) of the Kegistra- 
tion Act and cannot affect the immovable property 
comprised therein unless it is registered. The Courts^ 
acceptance of such a bond merely indicates that the 
Court considers the security sufficient and does not give 
validity to the bond. In other words, the Court approves 
the substance not the form of the security, the execution 
of the bond being the mode and the bond the form iq 
which the security is subsequently furnished. In such 
circumstances, it cannot be said that the execution of 
the bond is an act of the Court or “ a step of judicial 
procedure,” or that the Court merely by approving the 
sul>t.ince of the sucurity tendered can, or purports to, 
convert the security bond — which by law is incapable of 
affecting the title to immovable property — into an 
tiperative, valid and admissible document of title. 31 
Mad. 330, Foil. ; 52 Bom. 72 and l5 Lah. 282 Not 
foil. (.Page, C,/, and Mya Bu, /.) A. S. P. S. SUB- 
KAMANIAN ChETTYAR V. LLOYDS BaNK, I.TD. 13 
Rang. 369 = 156 I.C. 534 = 8 R.R. 10 = A.I R. 1936‘ 
Rang. 168. 

Solenama. 

S 17 (1) (b) — Solenama — Evidence of discharge 

of mortgage debt — PVhether rcguiyes regist* ation. 

There is nothing in law to exclude oral evidence of the 
discharge or release of a mortgage deed when the plea is 
that the payment was made partly by payment of money 
and partly by release of the debt. Where a solenama 
was not entered into for the purpose of varying the terms 
of a mortgage security but was a meie contract for the 
discharge of the amount due under the mortgage or 
satisfaction of the mortgage. 

Held that the deed did not require registration for 
the purpose of being used in evidence. 

Held further that assuming the solenama required' 
registration it had been acted upon by the parties and 
the defect as to want of registration was thereby cured, 
{Guha and M. C, Chase, //.) RaMCHANDFA SaU v, 
Kailashchandra Patra. 68 Cal 632 = I.R. 1931 
Cal. 749 = 133 I.C. 701 = A.I.R. 1931 Cal. 667. 

Surety bond. 

S. 17(l)(b) — Surety bond-Non-registiaiion — 

Effect, 

Where the surety bond is not registered, the creditor 
cannot claim the amount secured as a charge on the pro- 
perty in the hands of the surety. {.Rata and Bishesk' 
war //aihf //.) JaiNARAIN SINGH v. PARMESHAR 
Murao. I.R. 1931 Oudh 360 = 1321.0. 798 (U = 
14 O.L.J. 376=8 O.W.N. 644= A.I.R. 1931 Oudlr 
310. 
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Transfer. 

“"“■S. 17 (1) (b) — Transfer — Assignment of future 
rents — Need for registration. 

An assignment of future rents requires registration. 
(^Mukerft and Guha, //.) SaILENDRA NaTH PaLIT v. 
Syed Hade Kaza Mane. 69 Cal. 586 = I.B. 1932 
Oal. 326 = 137 I.C. 600 = 36 O.W.N. 193 = 64 O.L.J. 
328 = A. IB. 1932 Cal. 366. 

S. 17 (1) {yf)— Transfer — Charge — Vendor's lien 
— Assignment of — Necessity for registration. 

The unpaid vendor’s lien under S. 55 (4), T. P. Act, 
is an interest in immovable property and therefoie an 
instrument assigning such a right, when the property 
with re>pect to which the right exists is worth more than 
Rs, 100 in value, is compulsorily registrable under S. 17, 
Registration x\ct, despite the provisions of S. 8, T. P. 
Act. (Cases disc.) i^Madhavan Nair, /.) RaNGA- 
NATHA AYYANGAR v. RAJAGOPALA AYYANGAR. I.E. 
1933 Mad. 251 = 142 I.C. 730 = A.I.R. 1933 Mad. 181. 

S 17 (1) (b) — Transfer — Deed transferring 

mortga ge decree — Re gi si rati on . 

Registration of a deed transferring a mortgage decree 
is unnecessary especially where the transfer deed does 
not disclose on its face what kind of decree is transfer- 
red. 9 All. 108, Rel. on. {^Reilly and Anantakrishna 
Ayyar, //.) RaNGAHAYYA v. NaLLAPPaKAJU VeN- 
KAl’ASUBBARAJU. I R. 1931 Mad. 487 (2)= 131 I.C. 
151 (2)=A.I.R. 1931 Mad. 302. 

S. 17(l)(b)~7 'ransfer — Mortgage to Bank — 

Bank going into liquidation — Arrangement between 
Bank and its creditors by which whole assets of Bank 
transferred to purchasing company — Agreement not re 
gistered — Suit on mortgage by Bank^ if maintainable* 
The defendant executed a mortgage to a Bank. The 
Bank went into liquidation and an arrangement was 
come to bf»twten the Bank and its creditors by which the 
whole assets of the Bank were transferred to a purchas- 
ing company. But the agreement was not registered. 
Subsequently the Bank filed a suit on the mortgage.’ 

Held^ that the transfer of this mortgage debt was 
effective as between the tiansferor and the transferees. 
But any proceedings to recover the debt brought against 
the mortgagoi must be, not in the name of the trans- 
feree, but in that of the transferor and as such a suit by 
the Bank in its own name to recover the mortgage debt 
was maintainable. (Cord Blanesburgh,') FANNY 
Skinner 2/. Bank OF Upper India, Ltd. 62 I.A. 
116 = 57 All. 314=1935 O.W.N. 711 = 42 L.W. 172= 
37Bom. L.R. 626 = 61C.L.J. 477=156 IC. 743 = 
1935 MWN. 726 = 7 RP.C.214 = 39 C.W.N. 834 = 
A.I.R. 1936 P C. 108 = 69 M L J. 168 (P C ). 

— — S. 17 (1) (b) —Transfer — Partnership — Dissolu- 
tion of — Assignment of interests by partner — Partner- 
ship assets including immovable property — Necessity 
for registration. 

An agreement by which a partner assigns his interests 
in a firm owning immovable property in favour of 
another partner requires to be legistered. On 
the dissolution of their partnership, the plaintiff 
and the defendant executed an agreement by which 
each of them assigned his inteiests in the partnership 
property mutually in favour of the other so that each of 
them acquired exclusive interests in the immovable 
property of the firms originally held by them jointly. 
By the same agreement, the defendant also undertook 
to pay the plaintiff a debt due from one of the firms to 
the other. The agreement w*as not registered and in a 
suit by the plaintiff to realise the debt, 

Heldt (1) on a construction of the agreement and the 
circumstances in which it was brought about, the agree- 
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ment embodied the contract between the parties. It 
was not merely a document creating a right to obtain 
another not was it merely a memorandum of an ai*ree- 
ment previously made. 50 I. A. 77 and 56 I.A. 363, Kef. 
to, (2) A partner, it is ture, has no right to any specific 
items of partnership pioperty ; but a partner in a firm-, 
the assets of which include immovable property, un- 
like a shareholder in a joint stock company, holds an 
inteiest in that property and a dissolution 
of partnership operates as a transfer of that interest. 
The agreement in suit, in so far as it affected immov- 
able property of more than Rs. lOO in value, is therefore 
inadmissible in evidence. 49 M. 738; 5l M.L.J. 4l0^ 
Diss. l7 B. 235 and 15 Ch. D. 363, Ref. {Curgenven and' 
Cornish^ JJ.) SaMUVIER r, KaMASDBBIEK. 65 Mad. 
72=I.R. 1931 Matf. 667 = 1321.0. 306 = 33 L.W. 67^ 
=A.I.R. 1931 Mad. 680 = 60 M.L.J. 627. 

S. 17 (1) (a) and (b) — Trans fei — Transfer by 

Mahomedan husband to wife in lieu of dv7uer — Nature 
of transaction — Deed — If registrable — Test — Value of 
property or consideration for transfer, 

A deed of transfer exteafed by a Mahomedan husband 
to his wife in lieu of dower is a deed of sale. The test 
to determine whether it requires legistration under S. l7 
of the Registration Act is the value of the property 
transferred and not the amount or value of the conside- 
ration for the transfei, i c,, the amount of dower. 
Where the amount of consideration is not mentioned in 
the deed, the enquiry must be as to what is the value of 
the property and not what is the amount of the dower. 
{Momoe, /.) GOPAL DaS v . SaKINA BIBI. 16 Lab* 
177 = 156 I.C. 70 = 7 B.L. 849 = 37 P.L.R. 424 = A. L 
R. 1936 Lab. 307. 

■ ' “S. 17 (1) (b) — Transfer — Vendor's hen — Regis^ 

t rat ton. 

A document creating a charge or vendor's lien which 
is given to the seller in S. 55 (4), T. P. Act, requires 
registration; and it follows from this that any document 
which purports to transfer what the vendor has under 
such document, also requires registration under S. 17 (1) 
{b) of the Registration Act. {Beasley, C.J. and Bards- 
well, /.) Rajagopala Iyengar v, Ranganatha 
Iyengar. 152 I.C 376=7 R M. 219 = 1934 M W.N. 
1194 = 40 L.W. 481= A.I.R. 1934 Mad. 616. 

Value. 

S. 17 (1) (b) — Value — Declaration of trust — 

Value not stated — Power of revocation reserved witk 
donor. 

Though a declaration of trust executed by the donees 
of certain properties specifying the objects for which 
they would hold them and reserving a power of revoca- 
tion of the trust in the donor, does declare or extinguish 
a right or title to an immovable property, where there is 
no evidence of the real value of the properties which, in 
all probability, might be less than Rs. 100 in value in 
view of the fact that the donor could at any moment 
have brought the whole trust to an end and required the 
property to be handed back, the document is admissible 
in evidence even though not registered. {Beaumont. C, 
/.) ramachandra Shankar Anandibai. I.R. 
1932 Bom. 304=137 I.C. 680=34 Bom.LR. 218 = 
A.I.R. 1932 Bom. 188. 

S. 17 (1) (b) — Value— Interest conveyed and not 

consider ation. 

The value of Rs. 100 refers to the value of the right, 
title or interest conferred thereby and not necessarily the 
consideration. Where the defendant executed a deed 
out of affection towards his wife granting her the life 
1 interest in properly producing Rs. 90 a year. 
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Held^ the value of the interest conveyed was more 
than Ks. 100 and that the document required registra- 
tion. 2 B. 97 and tbid. 353, Expl. {Beaumont^ C.J. 
and Nanavati ^ BaI ParSAN r/ LaLLUBHAI. I.R. 
1932 Bom 370-138 I.C. 274 = 34 Bom.L.E. 469 = 
A.I.B. 1932 Bom. 217. 

Ss. 17 (1) (C) and of mortgage fights 

— Receipt executed two months after — Liability to re- 
gistration — Oral evidtnce to profve payment. 

Where a sale of mortgagee rights took place two 
months before the execution of the receipt for the consi- 
deration received, the receipt cannot be regarded as a 
contract of sale. It merely evidences the payment of 
consideration for a contract that has been completed 
two months previously, and is therefore admissible in 
evidence \^ithout registration. Even,if it is compulsorily 
registrable under S. l7 (1) (c)of the Registration Act, the 
payment can be proved by means of oral evidence. 
(Mul Rashid, /.) LaLA v, SaRDARA. 151 1.C. 884 
-7 R.L. 216 = 36 P.L.R. 491 = A.I R. 1934 Lah. 472. 
S. 17 (1) (c)— Sscope — Document recording re- 
ceipt of consideration for certain oral mortgages. 

S. l7 (1) {^c) is perfectly clear and the simple meaning 
of it is that any document which records the receipt of 
money due on a mortgage, or on any ether instrument 
indicated in S. 17 Cl)(<^) comes within it. Therefore, a 
document which is a receipt and which recites certain 
oral mortgages which were said to have been executed 
previously and records the receipt of the consideration 
for all those mortgages on the date of the execution of 
the receipt, requires to be registered under S. 17 (1) (f)> 
and if not registered, is inadmissible in evidence. 
(Voung, C.J. and Rattgt Lai, /.) CiHULAM MAHOMED 
V. Sakkhru. 16 Lah. 485 = 156 I.O 376 = 7 BL. 
896 = 36 P.L R. 211= A. I.R. 1934 Lah. 970. 

S. 17(1) (d) — Admission to tenancy — Rfecessity 

for registration. 

A do:ument admitting a lessee to statutory tenancy 
does not require registration, {Oppenheim, S. Mf) 
JAWAHAR Singh z/. Fateh. 14 L.R. 381 (Rev.) = 
17 R.D. 603. 

S. 17 (1) (d) — Agreement to lease— Letter not 

creating present demise — Whether registrable. 

The defendant wrote a letter to the plaintiff as 
follows; “As per our conversation I agree to take your 
home on Ks. 325 per month for five years certain and 
ten years option .... I also agree to the other conditions 
in your type-w’ritten agreement. Please consider this as 
an agreement.*’ Subsequently a formal lease was pre- 
pared and lodged for registration but it was not register 
•ed owing to defendant’s non-appearance. The defendant 
occupied the premises for some time but then vacated 
The plaintiff having sued to recover damages for breach 
of the agreement. 

Held, the letter cannot be construed as a present 
demise of the flat and therefore does not require regis- 
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of the Oudh Rent Act which modifies the general law of 
registration, applies to a patta granted by a landlord to 
a tenant in which no period is fixed; and therefore such 
j a lease, though unregistered, is good and valid. (Hing^ 

, C.J. and Thomas. J ) NaRAIN .SjNGH v. JaGAT JIT 
I .Singh. 10 Luck. 490-163 1.0. 609 = 7 R.O 365= 
I1936B.D. 41 = 11 O.W.N. 1666-A.I.R. 1935 Oudh 
I 90. 

I S. 17 (1) (d) —Amalnama —Terms of lease ituor- 

porated — Need for regi stratiun . 

An amalnama contained all the terms of the tenancy, 

' placed the tenant in possession and disclosed an inten- 
tion to create a present demise. It described the land 
settled and only reserved the measurement of it for de- 
termining its area for the future and stated that on 
ascertainment of the area on measurement the rent 
would be calculated. It nevertheless specified the nirikh 
or rate of rent at Rs. 80 per bigha. It recited that Rs. 20 
j had been paid and that the exe;utant settled the land by 
i it in sarasati rights. It further provided that the lessee 
I “may erect pucca structures on the lands if he so 
' desired.'^ 

I Held, that the deed was nothing but a lease and is 
compulsorily registrable under S l7 id). 

Held further that, not being admissible as a lease, it 
could not be relied on to prove one of the terms of the 
lease, namely the permission to erect structures. 
{^Mukerji andGuha,JJ^ HaRAN CHANDRA CHAK- 
RAVARTI V. KALIPRASANNA SaRKAR. 69 Cal. 396 = 
135 I.O. 725 = I.R 1932 Cal. 133 = 54 O.LJ 220 = A. 
I.B. 1932 Cal. 83 (2). 

— — S. VI {X){df)— Auction of leasehold property — 

I Acceptance of highest bid — Necessity jor registration. 

I The only agreements to lease which require regi'-tra- 
1 tion are those which create a present demise The 
I acceptance of the highest bid in an auction for farming 
I out the rents of some villages does not by it-elf give the 
purchaser any right in the property which he could 
obtain only by the execution of a muchaiika. In the 
absence of a muchaiika, there is no agreement which 
lequires registration. {^Krtshnan Randal at, /.) 
Dombru Panda t. Sri Ramachandra Deo. 1933 
M W.N. 818 

S. 17 (1) (d)— Award — Land acquisition — 

I Dispute about value referred to arbitration — Award — 
j If amounts to a lease. 

I The dispute betw’een the parties relating to a plot of 
( land belonging to the plaintiff and proposed to be 
acquired by the Government for the benefit of the 
defendant was referred to arbitration and an award was 
passed, by w'hich, inter alia, the defendant was to pay 
Rs. 55 per guntha per year to the plaintiff. 

Htld, that under S. l6 of the Land Acquisition Act 
from the date of acquisition the Government or the 
Railway Company became the absolute owner of the 
land in question, the plaintiff had thereafter no interest 


tration and so is admissible without registration. which he could transfer to the defendants by way of 

Held, also that the lease though unregistered was lease, the award could not amount to a lease within 
admissible in evidence to prove part-performance and S. 17 (l)(u?) of the Registration Act and did not require 
also to claim damages under S. 53-A, T. P. Act. legistration. {^Baker and Wadia, JJf) GOVINDLAL 
{Wadia, J) SULEMAN HaJI AHMED GMAR v. MaNEKEAL V. MaNEK CHOWK .SPINNING AND 
Patei.l. 6 I.R (Bom) 81-145 10. 667 = 35 Bom. Weaving Mills Co. 151 1 0. 156 = 7 E B. 44=36 
L R. 722=A.LR. 1933 Bom. 381. ; BomL R. 174 = A.I.R. 1934 Bom. 140. 


g. 17 (1) (d ) — Agricultural lease -Period not S 17 (1) (d) —Deed containing double contract 

fixed -Reservation of yearly rent — Registration — Oudh —Agreement to lease — Lease binding for six months — 
Rent .I t, S.Vbt. Registration if necessary , 

A lease of land tor agricultural purposes, reserving an Prior to the amending Act XX of 1929 which 
annual rent, though no period is fixed in it, is to be taken expressly enacts that a lease should be executed both by 
as a lease from >ear to year and is compulsorily registra- the lessor and the lessee, documents drawn up in the 
I ble under S. 17 (1)0/) of the Registration Act. But S. l56 I form of an indenture and purporting to leases were 
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executed by the lessees only. Hut such a document can 
only be treated as a mere record of an agreement on 
which the lesaor has agreed to lease the property to the 
lessee, not a lease properly so called. An indenture of 
lease signed by the lessee contained the following cl.inse 
“that this lease will run for at least six months from 
date, and hence if the lessees happen to vacate the 
premises earlier, they will still be liable to pay rent for 
the full period of "ix months. After the expiration of 
&ix months the lessees nay continue to occupy the 
premises at the aforesaid rent and on tlie terms noted in 
this indenture, as long as they ruay desire, piovided 
they continue to pay their monthly rent strictly in 

advance In case of the lessoi happening 

to sell the huilding to anyone at any time after expiry ot 
six months from this day, the lessees will be binind to 
vacate the premises on receipt of a month’s clear notice 
for the same from the lessor.” 

Held, that the document provided for two agreements 
one of them being a lease for a period of mk montlis 
binding on both parties, and the other an agreement 
permitting the tenant to conrinue in occupation so long 
as he wished but subject to his tenancy being terminated 
at the wish of the lessor in the event of the lessor -elling 
the property; that it w'as not a lease for an indefinite 
period and did not recjuire registration. It was a lea'e 
for a period of six months an 1 as .such was admissible 
ill evideiK'e though not legistered. 

Hdd further, that a lease ff^ir a period not exceeding 
one year need not be in writing, rind it in writing, 
.iccording to the law prevailingin the Homhay Presidency 
and in Smd. such writing need not be registered fAVr- 
W'f, J.C. and R/tH'/iiind, / /.C.) DEVIDAS ZOWKT- 
KAM V. ALU WAhhA Hkos 26 S.LR. 377-^ I.R. 
1933 Sind 10- 140 I 0. 681 - A.I.R. 1932 Sind 217. 

• — -S, 17(1) (d) — /yiWfe — Djcumefit varynii^ term^ 
.»/* tenancy permanentl y'-^Hecesstty for rei'tstratton. 

An agreement permanently varying the terms of a 
tenancy to the benefit of tiie tenant is really a new lease , 
on more fovourable ttrms, and if under the Registration 
Act, a lease for more than five years or for more than 
Ks. 50 requires regifstration, a document giving anew ; 
lease perm inently at a more favourable late ceitainly 
requires registration. The mere fai t tliat it i.s a fresh : 
lease does nor make it the less a lease. If a lease itself ' 
requires registration, a document \Mrying its lei ms for 
all time aNo recjuires registration, (('ase-law discussed.) 
(^Ramesam, /.) NOTOnORO CHOVVDARI MaHAP.VTRO 
7L I)AS\RI Khambwya DORA. 135 1,0. 345-- I.R. 
1932 Mad. 89 = A. I R. 1931 Mad. 751, 

S. 17(1) (d) — Lea-.e fiom month to month — 

Non-registration —Admissibility. See REGIS'rRA'l'ION 
ACT, S. ‘19 — lease. 32 P.LR. 361=A.I.R. 1931 
Lali. 501. 

— S 17 (1) (d) — fciise for one y’ar under A,^ra 

Tenancy Act — Necessity for re atton. 

A lease for one year only does not reijuire legistiation, , 
even though undei the Agra Tenancy Act the lease 
woulil confer statutory rights on the tenant. 14 R. 1) 
170, Not foil. {Oppenhet ni, S M. and Walton^ /. Ml\ 
Kali Prasad Misra 7>. Ram Chandra Singh. 13 
L R. 387 (Rev.) =17 R.D. 8. 

S. 17 1 ) f^d) — Lea<;e for one year — Whether 

com pul sort I y •'egi dr aid e . 

A lease for one year only does not requiie registra- 
tion. (Coittster, /.) natthu Lal z/. dal c:hand 

162 X.O. 757 = 7 R. A. 387-15 L.R. 374 (Rev.) = 18 
RD. 313-A.I.R. 1934 All. 902. 

S. 17(l)Cd) --f^a^e for one year under — Agra 

Tenancy Act — Need for registration. 

Q. D.— 11-^-197 
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• A lease for one year granted after the coming into 
i force of Act HI of 1926 would require registration 
I under S. 17 (d) as such a lease confers statutory rights 
on the tenant. 14 K. D. 170, Foil. (Neane, S. M. and 
Oppenhetm, /.A/.) Sri DURGA DEBIJI z/. Hadri 
Prasad. 15 R.D. 399. 

— — S. 17 (1) (d) — Lease for twelve years'— Need 

for registration. 

Where an unregistered le.ise for 12 years was execut- 
ed by the landhoKler jll^t before his property was put 
in the management of the Court of Wards and it ap- 
peared that it is a mere -lodge to lower the status of the 
actual cultivators who were tenants in chief in respect of 
a portion of the holding. 

I/eld^ that the l^a-e Peing unregistered was inadmis- 
sible in evidence aiyl the status of the tenants was not 
modified thereby. {Oiiktien, S. M and Oppenheim ^ 
y.4/.) Shkr SiNiDi 7' iunwari Singh. 15 R.D. 

' 106-12 L.R. 14 (Rev.). 

— — S. 17 (1) (d) — Lease' — So/enuma prior to T, 
T. Act — Registration. 

Before the T. P. .\ct, if an owner of land consented 
hy deed that another person shall occupy the land for a 
certain time, that ainounted to .i lease. A solenama, 

' prior to the T. P. Act, which created a “lease^’ in the 
above sense and which operated as a present demise, 
woiiKI not be admissible in evidi'n-.e unless registered as 
required by S. 17 (1) (</) of the Registration Act. 
(.Ifittcr and N'asini Ah, JJ.) N AtJKNDRA CHANDRA 
N.^g 7l Purna Chandra Ci/pi a. 39 O.W.N. 98^ 
60 C.L J. 384- A I.R 1935 Cal. 261. 

S. 17 (1) (d) — Sir land — Lease deed —Agree- 
ment not to eject tenants at any time — Need for regis- 
tration. 

The landlord induced certain peisons to .settle in his 
village and gave them a lease of certain sir land under 
which he promised th.il he would never eject them or 
their heirs. The unOei taking was embodied in a written 
doLument which was not registered. 

Held, that the document was compalsorily registrable 
and being unregistered was inadmissible in evidence, 
{A’ct/ne, S.Af. and Oppcnheim, /.Af.) Ram PraSAD 
Puri 7L Chaw nil Lonia. 15 RD. 278 = 12 L.R. 
93 (Rev.). 

3 17 (1) (d) — Sir lunt — Tennis si ’'n to grant 

grove — Necessity for registration. 

Permission to plant a gn've in sir land need not be 
ill wTiting or legi^terud (Oppenhcim, S.Af and Walton, 
J Mf) Purru 7/. R AMCH.ANDRA. 14 L.R. 284 
(Rev.) = 17 R.D. 399. 

S. 17 (1) (d) — Tenancy at zvill — Necessity for 

registration. 

A lease deed creating a tenancy at will does not 
require registration. 3l l^om.L.R. 335, Ref. (^Baker, 
/.) NARAY.AN PiALKRISHNA V. vSIVSHANKARDAS. 

I.R. 1932 Bom. 495 = 139 I.C. 258 = 34 Bom.L.R. 
959-A.I.R 1932 Bom. 493. 

Ss. 17 (1) (d) and 49 — Hni Cloistered lease — 

Clause ci'euti ng t /large of i ent — A t mi ssi 'nl ity <^f. 

Where a lease created by a compromise and embo- 
died in a decree of Court is in ulmis^ible for want of 
registration, a (danse in the deed creating a first charge 
on the demised land as security for lent due is aNo not 
admissible, though standing by itself it may not amount 
i to a lease. (^Maepherson and Fazl Ah, //.) SaCHIN- 
; DKA Mohan (Jo.sh v Ramjash Agarwalla. 11 
i Pat. 98 = I.R 1932 Pat. 54 -136 I.C. 64 = 12 Pat. 
^ L T. 871 = A.I.R. 1932 Pat. 97. 

S. 17(l)(d) —Unregistered lease — Whether con- 
fers title. 
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Under the T.P. Act a permanent leai>e can be creat- 
ed only by a reg>itered instrument. Where the document 
IS not registered, no title passes. It cannot be construed 
as an agreement to lease but even if it could be so 
construed it would require registration before it can be 
put forward as an agreement on the basis of which a 
claim foi spe'cific performance could be made. {Mukerjt^ 
/.) liAUAL CHANDRA SaDHUKHAN V, DEBENDRA 

NathDky. 6 I R. real.) 162- 145 LO. 892 = 58 C. 
L.J. 325 = 37 O.W N. 473 = A.I.R. 1933 Cal. 612. 

S. 17 (1) (d ) — iJnre iristered mokar^art lease — 

Payment of nazarana — Proof of agreement of lettif. ; 

Plaintiff paid defendant the entire nazarana amount 
and obtained a mokiiirari lease-deed exei uted in his 
favour by the defendant. The registering of the docu 
ment was put off on one pretext or another by the de- ; 
fendant. in a suit for specific performance of the agree- | 
ment in the lease deed. 

J/eld^ that the unregistered deed was inoperative and ■ 
inadmissible, but that the agreement could lie proved by | 
other evidence owlaud ^ J.) HhaRICHHAN SiNdH 

z/. Mahahir Singh. 147 I.C. 1057-^8 R P. 391 = 
14 Pat. L.T. 628 =A.I.R. 1933 Pat. 644. 

Ss. 17(l)(d) and 49 — Unp e^i^tstered rent note — ! 

Sint in ejectment — Plea of permaiunt tenancy — Aimts- 
sibiiity of rent note. 

The piedecessor in title of the plaintiff leaded certain ; 
lands to the [iredecessor in title of the defendant under a ' 
rent-note in the first instance for nine yeais. The rent- ' 
note was not registered. The defen chrnt was put in , 
pos.session and paid rent at a uniform rate to the plain- 
tiff. In the rccord-of-rights from 1903 to 1920, the ' 
defendant’s name was entered as a permanent tenant. In 
1925 the plaintiff sued for ejectment It w’as contended ; 
for the defendant that he had acquired rights of per ’ 
nianent tenancy by virtue of the rent-note prescribing 
for a uniform rent and by adverse possession. i 

//^/(/, th.it (/) as the rent-note recjuiied registration! 
and was not register eii, it co ild not atfect any inimova- ! 
ble property (omprised therein; (ir) as the document ‘ 
was not adinissilile either to prove the terms of the ! 
contract or to show that it contained all the terms of the i 
contract, the l)ar to the receptiiai of other evidence 
under S. 91 of the Evidence Act did not arise; (///) ! 
tliough, iiiider S 135 J of the Bombay lauid Re\enue | 
Code, an entry in tlie record of-rights must Ire presumed 
to be true till the contrary is proved, the presumption ' 
had been rebutted in this case by the plaintiff proving : 
that the document relied on by the revenue officers in j 
making that entry was inadmissilrle in evidence; (/zr) the i 
mere fact that the tenant had been paying rent at a ; 
uniform rate W’as no evidence of adveise possession; (?/) \ 
nor was the plaintiff estopped because there was no | 
representation that the acceptance of the rent would 
plea of permanent tenancy. In the result the defendant’s 
confer occupancy tenancy failed. (^Beaumont. C./,and 
Barlee, /.) DaTTO ShiVRAM GOSAVI v. HahasAHEB 
Mai.har. 68 Bom. 419 = 150 I.C. 666 = 7 R.B. 1 = 36 
Bom L R. 369 = A I.R. 1934 Bom. 194. 

— — »S. 17 (l)((i), Proviso — Af^plicabthty — Lease for 
thr^e years — Rent note payable for two years — Rent of 
A’f. 400 for third year — If compulsortly registrable — 
Inti rest on rent — Power of Court to award. 

A lea-e for a period of three years, which provides 
for n>) ront for the first two years, but fixing a rent of 
Rs. 400 for the thiid year, cannot be regarded as a 
lease receiving an annual rent of one-third of Rs. 400 
so as to fall under S. 17 (l) (</) of the Registration Act. 
Such a lease has to be construed either as fixing a rent 
for the third year alone or a consolidated rate for all the 
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three years, and is therefore exempt fiom legistration 
under the notification of the Local Government issued 
under the proviso to S l7 (1). It is wrong to award 
interest on the rent. {V epikatasuhha Rac^ /.) GOPALA- 
SWAMl NAIDU V. LAKSHMI AMMAL. 166 I.C. 826 = 
8 R.M. 57=1936 M,W.N. 606(1) =41 L.W. 361 = A. 
I.R. 1935 Mad. 305(1). 

S. 17 (1) (e) — Awafd — Statement in award — 

'‘Declare' — Meaning of* 

A mere statement of fact by a party to an in'-trument 
Would obviously have no effect upon legal relations, 
but a similar statement in an award by arbitrators 
regarding a point in di^pute between the parties does 
affect the legal relationship; in the first rase it is a mere 
admission of an undisputed fact, in the second case, it 
is a decision and finding upon a fact which is disputed. 
The statement in the award is a declaratinn within the 
meaning of S . l7 (!)(<'), Kegistratnm Act, and the 
awaid is compulsorily registrable. {Middltion, J. C. 
an i Mir Ahmad, A J C ,) AUDIJI I.AH KhaN v RaH- 
KAM Khan. 169 IC. 1022 = 7 R. Pesh. 109 = A.I.R. 
1935 Pesh. 69 

S. 17 (2) (i) — Composition deed — Agreement 

between debtor and ci editor creating charge over 
immovable pioperties— Registration. REGISTRA- 

TION ACT, S. I7{i)(f/) AND (2) (n AND ( 77 )— Regis- 
tration NECESSARY. A.I.R. 1934 Mad. 697 = 67 M. 
L.J. 836. 

S. 17 (2) {i)‘- Com position deid — Property as- 
st gned to trustees — Need for resiistratton — I' p lists Act, 

S. 5 

A composition deed by which a debtor a.ssigns his 
immovable property to trustees for the benefit of his 
creditois requires to be registered under S. 5 of the 
Tru'^ts Act. The* exemption from registration under 
S. 17 (2)(/) of the Registration Act is available to a 
composition deed only to the extent that it purports to 
create or assign a light in imniovable pioperty, and not 
W'hcn it amounts to a tiust which obviously contemplates 
something moie than mere ( reation or assgning of a 
right in immovable propel ty. Accordingly, a composi- 
tion deed, so fai as it is a trust deed, Ls not valid if it 
is not registered {^Allsop and Bajpai , J Jfi GoviND 
l<AMr. Kashi Nath. 58 All 505 = 1936 A.WR. 
1432=16110 903=8 R A. 802= 1936 A.L J. 360 = 
A.I.B 1986 All. 239. 

Ss. 17 (2) (v) and 49 — Agi cement of sale unre- 
gistered — Admissibility in suit for specific performance. 

An agreement for sale of ill! movable property which 
recites the receipt of part of condderation and which 
contains also a covenant encumbeiing or .selling the 
property to another, does not itself effect or create any 
interest in the property sold, and falls under Cl. (2) {v) 
of S.l7, Registration Act, and does not itquire registra- 
tion. It is therefoie admissible as evidence of a contract 
in a suit for specific performance. {Wort ami Dkavle, 
//.) Abdul Latie Mian tj. Debi Mahton. 13 
Pat 620 = 156 1.O. 47 = 7 B.P. 534 = 16 Pat L.T. 443 
= A.I.B. 1934 Pat. 496. 

S. 17 (2) (V) — Contract for sale of immovable 

property — Registration — T .P. Act, S. 54. 

A mere contiact for the sale of an immovable proper- 
ty wffiich does not create an interest in such immovable 
property does not require registration. 5l A. 77l (P.C.), 
Expl. {Siilatman, C.J. and Colit ster, J.) SOHAN LAL 
V. Atal Nath. 66 All. 142 = 6 R A. 666 = 148 1.O. 
229 = 1933 A.L.J. 1684 = A.I.R. 1933 All. 846. 

S. 17 (2) (v) and (1) (b) — Equitable mortgage 
— Letter intimating deposit — Inchoate right to lease — 
Lease executed subsequent to letter — Registration — 
Necessity for. 
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The plaintiffs carried on banking business in Calcutta, 

5 and Sons who were carrying on business in Calcutta 
owed money to the plaintiffs and as suretiCsS for S and 
Sons, the defendants created an equitable mortgage on j 
their own immovable property in favour of the plain* , 
tiffs by means of a letter, dated May, 1922 addressed to i 
them stating that they had instructed their Solicitors to 
hand over the title-deeds “to be held by you as a secu- i 
rity against advances you may make to S and Sons, 
Calcutta.’’ At the date of this letter, the only interest i 
the defendants had in the property was a right to get a ' 
lease of that property executed in their favour; and that | 
lease was in fact executed in February, 1923. The ques j 
tion was if the letter of May, 1922, needed registration, j 

Held by fleaumonty C, J. {lldt/ziiy y., contra). The ; 
immovable property in (luestion was the lease which at 
the date of the letter did not exist and so the letter could ' 
not have possibly treated oi declared any interest in , 
property. The letter falls not within the operative | 
woidsof S. 17 (1) {b) but within the exception con- 
tained in sub S. (2) of sub-paia. (z')« {Beaumonty' 
C. J. and MirzUy /.) JACJIVANDAS KING, HAMIL- 
TON AND Co. 55 Bom 677= IB. 1931 Bom. 481 = 
134 I.C. 545 = 33 Bom. L.R. 709 = A.I.R. 1931 Bom. 
337. 

S. 17 (2) (vi ) — /iwatd by arbiteators appointed j 

by Court — Need for re gist raft on. I 

An award made by arbittators appointed by the | 
Court with a view to having its terms incorporated in j 
a decree of the Court is not an aw aid which is compub j 
sorily icgistrable. ^ Mya Bu and Baauleyy J/) Kya j 
Hla PKU V, M A PAN Mra PRU 154 I.O. 557 = 7 R. i 
R. 313=A.I R. 1935 Rang. 16. ; 

S. 17 (2) (vi) — Award arrived on settlement by j 

parties and itejicd by them — If t cases to be award — j 
Re gist ration. 

A document signed by the arbitrators as their aw’ard | 
does not cease to be an award merely because over and 
above the signatures of the panchaSy the parties theny , 
selves signed it in token of their acceptance of the paiii- , 
tion as made by the arbitrators and treating it as an 
award, it does not require legistration. 5l All. b59 and j 
A.I.R. 1927 Pom. 956, Kel. on. {Courtney Terrell y C. | 
J and Kiilwant Sahay. J.') MT. JaSODA KUEK 7'. I 

PUNIT SINGH. 6 R.p. 300=146 I C. 937 (2) = A.I.R. . 
1934 Pat. 48. j 

S. 17 (2) (vi) (as amended by Transfer of I 

Poperty Supplementary Act of 1929)— Award dwtd- \ 

ing immovable properties— Necessity for registration, j 
The words “and any award” in S. 7 (2) {vt) of the , 
Registration Act have been <»milted by the Amending 
Act XXI of 1929. The result is that an award is no 
longer excepted and if it creates or assign.s any right in 
immovable property of more than Rs. 100 in value 
as in the case of an award amounting to a deed of 
partition, it is compulsorily registrable. {Sulatmany C. 
r. and Ktschy J.) BACHCHAN LAL v, NAROTTAM 

DATT. IR. 1933 All. 253 = 143 I.C. 423 = 1932 
A.L.J. 1090=- A I.R. 1933 All. 59. 

g, 17 (2) {y\)— Award incorporated in decree. 

An award incorporated in a decree does not require 
registration. {Middleton. J.C. and Saaduddiriy A./.C.) 
HUKUM CHAND TILAK CHAND v. LORINDA RAM. 

6 I.R.(Pesli.)24 = 146 I.O. 1094 = A.I.R. 1933 Pesb. 
83. 

Ss. 17 (2) (Vl) and 49 — Compromise of criminal 

case— Admissibility without lagistration. 

THATION act, S. 49— COMPROMISE. 11 O.W.N. 460 
» A.I.B. 1934 Ondh 116. 


BEOISTBATION ACX (1908), S. 17. 

I S. 17 (2) {vi)— Compromise decree — RegiUra- 

I tion. 

I If by a decree of Court made on a compromise a 
i transaction is had which has the effect of extinguishing 
\ the right of a party and de(.laring or creating a right in 
I favour of another party in any property which is the 
subject-matter of the suit or proc eeding, Js. 17 (1) of the 
I Registrathm Act would not hit that decree In a suit 
for a declaration of title and for possession on eviction 
I of the defendants, the claim being based on a purchase 
' from a pro forma tlefendant. the parties effected a com- 
I promise which provided inter aha : ‘plaintiff gets from 
: defendant (10) {pro forma) a ‘'um of R». 460 in all and 
' in consideration thereof relinquishes in his favour all 
I his claim arising under the k<>bala executed by defendant 
(10). The title of defendant (.10) to the lands in 

' dispute remaPns unimpaired and the plaintiff’s 

I claim thereto will be i ejected.’" The suit was dismissed 
! as a result of the compromise. 

' Heldy that the com|)iomise fell uiulei S. 17 (2) {vi) 

' and was not compulsoiily legistrahle. {Mnkerjt and 
M.C Gh.se, IJ.) NaTHURAM AGARWALLA zc ABDUL 
Latif. 15710.971 = 8 R.C. 141 = 39 0.W.N. 486 = 
A.I.R. 1935 Cal 478. 

S. 17(2) {yi)—Compronnst — Dismissal of suit 

in accordance with — Deed of cornpronitsc not actually 
incorporated in decree — // compulsorily registrable , 

Where a pending suit is coiiipioinised and the Court 
dismisses the suit in accordance with the deed of com- 
promise enteied into by the parties and filed in Court 
which consigns the record to the record room, the 
compromise does not require legistiation, but is exempt 
from registration under 8. l7 (2) {vt) of the Registration 
Act. It is only nece.ssary that the decree must be substan- 
tially based on the compiomise so that the teims of the 
same must be deemed to have licen lead into the body 
of the decree. The deed of compromise may be copied 
out verbatim in the body of decree, or it may be attach- 
ed to the (leciee by means of a schedule. If there is a 
deal refeience to the con'promise which was before the 
Court and which must be taken to have been an integral 
parr of the decree in view of the language used, S. l7 
(2)(r//) would apply and the document was not com- 
pulsorily registrable and was admissible in evidence 
though not registered. {As^ha Haidar y /.) KaLU v. 
Ram Singh. 8 R.L. 162 = 167 I.O. 969 = 37 P.L.R, 
238. 

S, 17(2) {v^— Compromise— Order of Court — 

Petition of compromise incorporated — Non registration 
— Effect. 

Where a petition of compromise i elating to a muta- 
tion case was incorporated in the order of the Court, 
heldy that the order was sufficient proof of the terms of 
the settlement and that they did not require registration * 
for their admissibility in evidence. {Hasaity C.J.and 

Ktschy J ) Triloki Nath zl Ram ^anorath. 

7 Luck. 32 = I.R. 1931 Oudh 297= 132 I O. 637 = 14 
O.L J. 494 = 8 0,W.N. 764 = 16 R D. 376=A.I.R. 
1931 Oudb 296. 

[Bel. 8 Luck. 694 (698)]. 

S 17 (2) {vi)— Compromise — Terms not in- 
corporated in decree-Order recording compromise not 
registered — Admissibility in later proceeding, ^ 

Where the terms of a compromise were not incorpo- 
rated in the decree as they did not relate to the subject- 
matter of the suit but they were embodied m the order 
recording the compromise by means of a reference to 

fpci&ca^^^'hasubtasfiyabahamf'y ^ 

Held that the order recording the compromise, though 
unregistered, was admissible in a later ^ 

prove the terms of the compromise. 4 Lah. 263 and A. 
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I.R. 1930 Lah. 855, Kef. {Bktdt, /.) Mahbub v. 
MUNSHI. 136 I.O. 203--I.E. 1932 Lah. 75 = 32 P.L. 
S. 761^ A.I.R. 1932 Lah. 24. 

S. 17(2)(vl)— Consent decree operating to create 

a lease— Registration. 

Only such decrefs and ordeis which partake of the 
character of the documents mentioned in clauses {b) and 
(^c) of sub-section (1) are excluded from compulsory 
registration. If, however, a consent decree operated to 
create a lease, it requires to be compulsorily registeretl. 
47 C. 485 31 C.W.N. 1099 ; 27 C.W.N. 897 . 

56 C. 427 ; 57 Cal. 775 ; 126 I.C. 719 and 10 Lah. 685, 
Foil. {^Mat p/ter son and Fazl At it J SACHIN DR A 
Mohan Ghosh v. Ramjash Agarwala. 11 Pat. 
98 = I.B. 1932 Pat. 64-136 T.O. 64-12 P L.T. 871 
-A.I.E. 1932 Pat. 97. 

S. 17 1 2) {yi)— Construction— 4ny decree**. 

Clause (w), S. 17 of the Kegis,tration Act exempts 
from registration *\iny decree or oidei, of a Court** .and 
not ‘'any final decree or order, etc.^' Thus the exenip | 
tion is not restricted to decree"', which have become 
final and conclusive but includes within its purview, 
decrees which have been set aside wholly or in part on 
appeal or review (Jr have otherwise Ixconie inoperative. 
The circumstance that tlie decree is subsequently varied 
or reversed, might affect is enfor :eability but not its 
value as a “method” or proof of the terms of the trans- 
action, w’hich were embodied in it. Therefore it is open 
to a party in a later suit to have the terms of the com- 
promise proved by reference to the decree {fTek Chand 
and Abdul Rashid, //.) WaLAITI RaM z/. SHADI 
ram. 16 Lah. 27-= 154 10. 1049-7 R.L. 630-37 
P L.R. 798-A,I.R. 1934 Lah. 721. 

S. 17 (2) (Vi) —Construction — 'Court* — Officer 

disposing of mutation cases. 

The provisions of the U P. Land Revenue Act, 1901, 
relating to cases of mutation of names distinctly show 
that the officer seized of mutation cases is enjoined by 
law to decide disputes regarding entries of names by 
means of an inquiry into the question of possession and 
when he is unable to satisfy himself as to which party 1 
ib in possession he shall ascertain by a summary in- 
quiry who is the person best entitled to the pioperty and 
shall put such peison in possession. It is difficult to hold 
such an officer is not a “Court” {Hasan, C. J. and 
Ktsch /.) Triloki Nath v. ram Mangrath. 7 
Luck 32-I.R. 1931 Oudh 297-1321 C. 637 -14 O. 
L.J. 494-8 O.W.N. 764 = 15 B.D. 375-A.IR. 1931 
Oudh 296. 

S. 17 (2)(vi) — Construction — Decree. 

The term ‘clecree’ as used in cl. fw) ought to receive 
liberal construction and even if the compromi.^e goes 
beyond the property in suit, it will not, if embodied in 
the decree, require registration. 22 Mad. 598 (P.C.) and 
47 Cal. 485 (P.C.), Foil {Afacpkerson and Fazl Ah, 
//) Sachinhra Mohan (Josh v. Ramjash agar- 
wala. 11 Pat. 98 = 1. R. 1932 Pat. 54 = 136 I.O. 54 
= 12 Pat.L.T. 871 = A I.R. 1932 Pat. 97. 

S. 17 (2) (vl) — Construction — ^'Prot, ceding '* — 

Application fc^r attachment. 

An application for attachment is a “proceeding” with- 
in the meaning of S. l7 (2) {vi^, Registration Act. 
{Venkatasuhha Rao, J ) GOVINDASWAMl MUDALIAR 
7J Rasu MUDALIAR. 58 Mad. 781 = 156 I.O 791= 
8R.M. 49 = 41 L.W. 301 = 1935 M.W.N. 601 = AJR. 
1936 Mad. 232 = 68 M.L.J. 41. 

■ — S. 17 (2) (vi) — Construction- ''Subject-matter of 
the suit or proi ceding'' — Meaning — Compromise of suit 
and application for attachment before judgment — Crea- 
tion of charge and dismissal of application for attach- 
ment — Compromise, if requires registration. 


REGISTRATION ACT (1908), S. 17. 

The respondent filed in 1931 a suit against a person 
for the recovery of a sum of money. On his application 
certain properties w’ere attached before judgment. Both 
the application and the suit came on for hearing on the 
same day. On that day the parties entered into a com- 
promise and a clecree was made embodying its terms, by 
which a charge was created in favour of the respondent 
for the sum decreed, over the properties sought to be 
attached. As regards the application, an order was made 
‘petition is dismissed’. After two years the present peti- 
tioner obtained a money decree in Small Cause Court 
against the same judgment-debtor and attached in exe- 
cution the properties alreadv mentioned The le^'Pondent 
preferred a claim under O. 21 K. 58, C. P. Code, clairn- 
ing valid charge over the properties. This contention 
having been upheld in the lower Court, questions arose 
whether it could be held that the properties in question 
we»-e the «^ubject-matter‘< of the earlier suit of 1931 under 
S. l7 (2)(7'/) of the Registration Act. 

Held, that the consent decree should be deemed to 
have been as much a decree in the suit as an order in 
the petition ; the use of the word ‘dismissed’ conveyed no 
more than that the petition had been disposed of by the 
dec'ree made in the suit, and that, consetjuenlly. the pro- 
peily in question was the ‘subject-matter’ of a ‘proc:eed- 
ing* within S. l7 (2) (rv) and that the consent order was 
exempt from registration. {C enkatasubba Rao, /.) 
Govindaswamv Mudaliak Rasu Mupaliar. 
58 Mad 781 = 156 1.0.791-8 R.M 49 = 41 LW. 
301 = 1935 MW.N. 601 = AI.R. 1935 Mad. 232 = 68 
M.LJ. 41. 

— — S. 17 (c) (vi) — “Deed or order” — Agreement 
between bebtor and creditor creating charge (jvei immov- 
able properties— Registration. See REGISTRATION ACT, 
S. l7 (1) (/5) .AND (2)(1) and (/z/) — REOJSI’RATION 
NKCESSARV. A I.R. 1934 Mad. 697 = 67 M.L.J. 
836. 

(as amended), S.17 (2) {vi)— Order of Court- 

Agreement affecting immovable property, not the subject- 
matter of the suit — If it can be incorporated. 

Under S. 17 (2) (z//) any agreement affecting immo- 
vable property which is not the subject-matter of the suit 
cannot be incorporated in an order of the ("ourt because 
it w^ould require registration. {Sulaiman^ A.C.J. ami 
R'lng, /.) BiSHUNATH RaI r/. S \RJU RAI. 63 AIL 
1000 I.R. 1931 All. 643 = 1S3 I.C. 403 = 1931 A.L J. 
835 = A.I.R. 1931 All. 745. 

(as amended In 1929), S. 17 (2) {vi)—SecHritv 

bond affecting immovables executed by judgment-debtor 
pursuant to decree — Court approving of it— Registra- 
tion. 

A security bond affecting immovable property execut- 
ed by judgment-debtor pursuant to the decree is not 
j exempt from registration and the Court by merely ap- 
proving the substance of it, cannot purport to convert 
I it into operative, valid and admissible documents of 
title. {Page, C.J. and Afya 8u, /.) A.S.P.S. SUBRA* 
MANiAN Chettiar z/. Lloyds Bank. 13 Rang. 359 
= 166 I.C. 634 = 8 R R. 10 = A.I.R. 1935 Rang. 168. 

Ss. 17 (2) (vi) (prior to amendment of 1929) 

Z.nd.60— Unregistered award— Charge created by— 
Priority. 

A charge created by an award prior to the Amending 
Act of 1929, which is not registered, retains seni()rity 
over a subsequent mortgage deed which is registered. 
(Aston, Rtipchand and Mehta, A.J.Cs.) BaHLUMAL 
Santdasz/. Naraindas Dipchand. I.R. 1933 Sind 
167 = 27 S.L.B. 121 = 143 I.C. 863=A.I.R. 1933 

Sind 161 (2) (r.B.). 
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S. 17 (2) (xi) — Mortgage bond —Endorsement on 

— Partial release — Mortgage not wiped out -Endorse- 
ment^ if compulsorily registrable. 

Where an endorsement by the mortgagee on the 
mortgage bond purported to release some of the mort- 
gaged properties and the mortgage itself was not 
extinguished, 

Held, that the endorsement is not compul-^orily 
registrable. {Mukerfi, J.) PRANBALLAV SaHA v. 
Bhagaban Chandra Seal. 6 I.R. (Cal.) 127 = 145 
l.C. 667=37 0 W.N 424 = AI.R 1933 Cal. 688. 

-S. 17 (2) (xl) — Mortgage bond — Endorsement of 

payment — Pegt st rati on — Net esst ty for. 

An endorsement of payment on a mortgage deed 
which doe^ not on its face purport to extinguish the 
mortgage comes within S. l7 (2) (^xt) and does not re- 
quire registration. 37 Cal. 589 and 8 M.L.J. 269, Ref 
{^Reilly and Anantakrishna Ayyar, JJ.) SUPPAN 

Chetty V. Yagnanarayana Ayyar. I.R. 1932 Mad 
285=136 l.C. 317 = 34 Ii.W. 921=-A.I.R. 1932 Mad. 
141. 

S. 17 (2) (xl) — Mortgage bond — Endorsement 

releasing some of the mortgaged properties — Re gtstra 

tlOH. 

An endorsement on the hack of the mortgage deed 
releasing some of the mortgaged propeities does not 
extinguish the mortgage, but falls within sub S. (2). 
Cl. (;»/) of S. l7 of the Registiation Act, and does not 
tequiie registiation. {Mukerjt /.) PraNBALLAV 
Saha v. Bhagaban Chandra Seal. 145 I C. 657 
= 6 R.O. 127 = 37 C.W.N. 424 = A.I R. 1934 Cal .688. 
[Keverseci on other giounds 61 (?. 894]. 

S. 17 (2) (xi) — Retiipt — Money due under 

mortga ge — Ret eift for payment— Regi st ration 

A receipt for payment of money due under a mortgage 
does not require registration, unless it purports to ex- 
lingui?h the mortgage. A receipt acknowledging pay- 
ment of .1 smaller sum of money in full satisfaction of a 
laiger amount due undei the mortgage i« not admissible 
without regi'Stratioii as it put ports to exoneiate the 
mortgagor from any liability under the mortgage. 
{Mittf'i and S. A'. Gbose, //.) AsaNUDDIN MONDAL 
r/. ASMATULLa. 142 l.C. 517 = I.R. 1933 Cal. 304 = 
36 C.W.N. 738-55 O.L.J. 571 = A I.R. 1933 Cal. 
198. 

— -S. 17 (2) (xil) — Seope — Sale of by receii'er m 

insolvent y — It exempt from legistration. 

A deed of transfer executed by an Official Receiver in 
insolvency, in pursuance of a public auction held by him, 
conveying to the highest bidder certain promissory notes, 
mortgage debts, etc., belonging to the insolvent, 
the sale being afterwards confirmed by the Court, is not 
exempt from registration under S. 17 (2'' (a/z) as it w’as 
not granted in pursuance of any sale by public auction 
by a Civil Officer, {Beasley, C. J. an I King, /.) NaRA- 
sappa Z/. Hussain Sab. 1.52 l.C. 988 = 40 L.W. 747 
= 1934 M.W.N. 1399 -A I.R. 1935 Mad. 56 = 67 M. 
L.J. 746. 

(as amended), S. 17, Expl .— to sell 

— Whether requires registration. 

A document which is a mere agreement to sell does 
not require registration. {Teh Chand and Agha Haidar, 
//.) Chhanga Singh v. Gajjan Singh. 136 1.C. 
669 = I R. 1932 Lah. 126 = 32 P.L.R. 807 = A.I.R. 
1932 Lah. 95. 

S. 17, Bxpl. — Scope — / f retrospec ti ve — Contracts 

creating hen — Jf affected, 

S. 2 of the Registration Amendment Act (II of 
1927), which adde;l the Explanation to S. 17 of the Act 
is clearly retrospective. It does not, however, deal with 
those contracts in which a lien has been specifically 


REGISTRATION ACT (1908), S. 23 A. 

created, as a .‘•pecific charge would certainly “affect” 
immovable property within the meaning of S. 49 of the 
Act. {Wort and Dhavle, JJ.') ABDUL LaTIF MiaN 

V. DEBI MaHTON. 13 Pat 620 = 166 I.O 47 = 7 R.P. 
634 = 15 Pat.L T. 443 = A.I.R. 1934 Pat. 495. 

S. 18 (e) — Will — Disposition of immovable pro- 
perty — Regi st rati on . 

j A will which deals with immovable property is not 
1 compulsorily registrable. {Irving, F,C.) HAKIM z>. MT. 

; Fatima Bibi. 36 P.L.R. 231. 

^ S. 21— Scope — Inadequate description — Effect of, 

' S. 21 of the Regisiiation Act only lays down ceitain 
I paiticulars to be Compiled with before registration of a 
j document. If the properties are sufficiently identifiable, 

I there is no rea'-on why the doc urnent, if regi'^tered, would 
; not be operative, in Respect of sui h properties as would 
I be found to anvwcT^ the descriptitui contained in the 
document. {Mukerjt, A. (\ J, and S. K. Chose, J.) 

1 nurannessa Kha'ioon V. Shaikh Osman Gani. 
155 l.C. 926=7 R.C 644 - 60 C L. J. 243 = 39 C.W. 

; N. 120- A.I.R 1935 Cal 203. 

, S. 23 — Document presented four months after 

I exeiution and registered — Presumption against person 
! pre\cnting document. 

Where the presentation foi regi^tration is made after 
the expiry of the foul months allowed by S. 23 but the 
I document is still iciiisteied, the person pierenting the 
I document must prove that the days piior to the presenta- 
j tion of the do('ument VNCie huh day ^ or that the office of 
, the Sub- Registrar was closed and the presumption is 
I against the peison who presented the deed for registra* 
tion. Where no such jiroof forthcoming, the registra- 
tion is invalid. {Brown, J.) MaUNG Aung Din v, 

, Maung AUNG Myint. 11 Rang. 16-= I R. 1933 
1 Rang. 25 (2) = 141 IC. 706 =A I.R. 1933 Rang. 6. 

j S. 23 A — C on d ruction — “ Person claiming 

I under the document'' — Will conferring authority to 
I adopt — Subsequently adopted son — Right to re-present 
document for rt gist ration. 

' If the will confers an authority to the widow to adopt 
I a son, the son subsequently adopted by the wddow' is a 
I “peison claiming under the document,” even though 
the adopted son is not named in the document and the 
document by itself does not confer all the rights of an 
. adopted son. The phrase ‘‘claiming under such 
1 document ” in Ss. 7l, 73, 77 and 23- A is intended to 
I cover all the persons specifically enumerated in Ss. 32 
I and 40 and perhaps to include other persons not falling 
I under the li>t of peisons enumerated but certainly not to 
cut down the list. {Rumesam and Cormsh, JJf) 

, Sudarsana Rao V. Seetharamamm.\. 1933 M. 

W. N. 1148. 

S 23 A — Construction — ''Person not duly 

empozvered'* — Meaning of — Includes persons not 
empowered at all. 

The section applies to all cases where the person 
presenting the document was not entitled to present 
I it. Whenever the presentation by a person who (not 
I entitled in his own right to present) has not got a proper 
! authority of another to present the document is accept- 
I ed, it is the case of a person not duly empowered to 
i present. It may be that the section often comes to 
play when the presentation is by a person who purports 
to act as agent but without a power of-attorney but that 
does not mean the section is i on fined only to such cases. 
The section is on the face of it intended to cure a tech- 
nical defect in the registration i\hich though technical is 
also a vital defect. It applies to all cases where the 
person presenting the document for registration is one 
other than a person properly empoweied, whether he 
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was one acting under a defective or imperfective power 
but not entitled at all to present it. {Ramemm and 
Cormsh, //.) SUDARSANA RaO v. SEETHARAMAMMA. 

1983 M.W.N. 1148. 

S. 23-A — Ke registration— Objection to^ on the 

ground of tts being out of time — Presumption. 

The presumption of law is that all official acts are 
properly performed. Tt is for the Registrar before 
whom the re-presen tation was made under S. 23 A of 
the Registration Act to satisfy himself that the lepre- 
sentation was made within the proper time and if he 
proceeded to register the document the presumption is 
that he was so satisfied. {Ramesam and Cornish, //.) 
SUDARSANA RaO V. SEETHARAMAMMA. 1933 M.W. 
N. 1148. 

S. 23 A — Scope — Document registered as will — 

Will found invalid^ but document good as power to 
adopt — Re-registration us power — Permisubility, 

All that the section retjuires before it can be applied is 
that the document which w'as erroneously registered 
when it was accepted for registration by the registration 
officer should be one requiring registration. There is no 
further condition in the section that the former presenta- 
tion must have been made f)n the footing of the correct 
description of the document and the section is inapplica- 
ble if the former presentation was made on the basis of 
an incorrect description of it. The section rloes not say 
“a document lequiiing registration and presented for 
registration under its correct de.scnption.*’ So where a 
document w-as originally registered a will, but as a will it 
was found to be invalid and valid only as a power to 
adopt, re-registration of the document as a pow’er can 
be ''Ought under S. 23 A notwithstanding the fact that 
it was originally presented for registration only as a will. 
{Ramesam and Cornish, //.) SUDARSANA RaO v. 
SEETHARAMAMMA. 1933 M.W.N. 1148. 

^S. 23 A — Scope — Validity of registration dis- 
puted in suit — Appellate Court holding registration 
invalid — Period of four months — Starting point. 

The object of S. 23 A of the Registration Act is to 
enable parties to get technical defects cured and removed, 
and when a document is re-registeretl under the section, it 
takes effect from the date of the prior registration; and 
evidence of such re-registration can be produced in 
appeal or second appeal. When the validity of the re 
gistration is disputed in a suit, but the registration is held 
to be invalid only on appeal, the period of four months 
starts only from the date of the appellate decree, and if 
it is re registered within four months from that date, it 
is valid. {Bhtde, /,) SawaN Singh v. Hawli Shah 
Sardari Lal. 152 I.O. 611 -=7 R.L, 299-A.I.R. 
1935 Lah. 32. 

S. 28 —Fictitious property included in deed to 

give jurisdiction — Validity of registration. 

The inclusion of fictitious property in the deed for the 
purpose of giving jurisdiction to the Sub Registrar is a 
fraud on the registry and the effect is that there is no 
proper registration. There is no material difference on 
principle between the inclusion of a property not intended 
to pass by a deed and a property to which the vendor 
has no title. (Wort and Fazl Alt, //.) J AG DEO 
Sahu V. Mahabir Prasad. 153 I.O. 602=13 Pat 
111 = 15 Pat.L.T. 73 = A.I.R. 1934 Pat. 127. 

S. 28 — Fraud on Registration law. 

The word “fictitious*' used in 41 Cal. 972 (P.C.) is not 
confined to non-existing properties. It is satisfied if the 
deed does n<jt “relate’* to a specified property for any 
effective purpose of enjoyment or use. An insignificant 
Item of property included in the sale-deed was of no 
value, both in respect of the interest taken in it and in 
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respect of its complete inaccessibility ; it was incapable 
either of being utilized or enjoyed by the purchaser ; 
the vendor refused to include in the sale any propeity to 
which these disadvantages did not attach in the place 
where registration was effected. 

Held, that one of two inferences alone was possible, 
either that it was never intended by either party that the 
item should, for any purpose other then that of registra- 
tion, be subject of sale at all, or that the vendor only 
included it because he knew that it never could become 
an effective subject of enjoyment or occupation by the 
purchaser. The so-called sale was a mere device to evade 
the Registradon Act. 52 All. 793, Reversed. (Lord 
Blane^burgkf) ('OLT.ECTOR OF GORAKHPUR v. RAM 
Sundar Mal. 61 I. A. 286 = 56 All. 468 = 40 L.W. 
217 = 38 O.W.N. 1101 = 15 P.L.T. 531 = 60 OL.J. 67 
= 36 Bom L.R. 867 = 1934 M.W.N. 751 = 7 RP.O. 1 
= 160 I 0 545 = 11 O W.N. 889 = 4 A. W.B. 46 = 1934 
A.L J. 779 = A.I.B. 1934 P.C. 167 = 67 M.L.J. 274 
(P C.). 

S. 28 — Fraud on Resold rati on law — Burden of 

proof — Test. 

As in the case of every other kind of fraud, a party 
who sets up in defence the plea of frauii on the Registra- 
tion Law is bound to make it out by clear and cogent 
evidence. There should be the strongest evidence of 
collusion betw'een the transferor and the transferee, be- 
fore the latter can be deprived of the benefit of the 
transfer by reason of its registration being invalid, be- 
cause a small item of property not belonging to the 
transferor is included in it. A mere failuie to make out 
a good title to the property dealt with will not amount to 
fraud so as to invalidate the instrument. The real ques- 
tion is whether it w'as intended or not that the document 
should take effect as regards the particular item. The fact 
that it is a fictitious item may be evidence of fraud. Ikt 
when the item does exist, the transaction cannot be in- 
validated merely because the party has not adduced 
satisfactory eviflenc^" of his title. (V enkatasuhha Rao, 
J ) Venkatasastrtjlu V. Vferabhadrudu. 
154 I.C 672 = 7 R.M. 446 = 1934 M.W.N. 1082 = 40 
L.W. 749=A.I.R. 1935 Mad. 26. 

.-3. 28 — Fraud on Registration law* — Inclusion of 

item not intended to be < onveyed— Ri^ht of executant to 
avoid deed. 

As a general rule plaintiff cannot plead his own fraud 
or illegal act as basis of his claim or as a necessary step 
towards the success of his claim. His position in the 
matter is not made better the showing that the defendant 
j has joined him in the fraud oi illegal act not being plea- 
' ded but coming to light in the course of the trial of the 
I suit even the hearing of an appeal. The parties include 
a particulai item of property in a sale not belonging to 
' the vendor and not intended by any of the parties to the 
deed to pass to the vendee simply with a view to 
I get the deed registered in the particular (3ffice of 
a Sub- Registrar. Both the vendor and the vendee 
, joined in the fraud. It was who found that the fraud 
1 was effected and the vendor got his money and the 
vendee put him in possession. A suit was brought for 
i recovery of certain items covered by the sale-deed on 
the ground that the document w’as not validly registered 
! and could be ignored. 

I Held, that the plaintiff being himself a party to the 
i fraud on the Registration Department could not be 
allowed to plead or take advantage of any illegality in 
the registration of the deed. (Reilly and Anantakrishna 
Ayyar, //.) VeNKATASWAMI v. VenKATASUB- 
bayya. 65 Mad 607 = I.R. 1932 Mad. 689 = 139 I.O. 
404 = 1932 M. W.N. 226 = 36 L.W. 294 = A.I.B. 1932 
Mad. 311 = 63 M.L.J. 77. 
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S. 28—/' raud on Registration law — Inclutton 

of item "when fraudnlent -Intention — Evidence to — 
Admissibility, 

The inclusion of an item of property of small value in 
a mortgage deed mainly with the object of getting it 
registered in the place where that property is situated, the 
bulk of the property l:)eing situate elsewhere, is not suffi- 
cient to invalidate the registration as being a fraud on 
the Registration law. The question really depends on 
the intention of the properties to transfer or not to trans- 
fer that particular item. The question of intention is one 
of fact, and in the absence of any pleading on the point, 
evidence of intention cannot be gone into by the Court, 
because no amount of evidence can be looked into upon 
a plea which was not put forward. i^Subhedar and 
Pollock, A.J.Cf.) Gopal Prasad Tiwari v. Tha- 
KUR Dern Dayal Singh. 163 I.C. 961 = 9 B.N. 18 
= 18N.L.J. 291. 

— -S. 28 — Fraud on Registration law — Inclusion 

of property to which mortgagor had no title — Collusion 
of mortgagee necessary — Onus. 

The fact that an item of property not belonging to 
the mortgagor has been includctl in the mortgage will 
not render the registration invalid unless such inclusion 
was made with a view to commit a fraud on the regis- 
tration laws and the mortgagees were parties to the 
fraud. If the pro[)erties were non existent, its inclusion 
would invalidate the mortgage, but where it is existent, 
should be strong evidence of the mortgagee’s collusion. 
The onus of proving such collusion is on those who 
attack the validity of the registration. {^Beasley, C,J, 
and Curgenven, /.) RaMANATHAN CheTTI v. DELHI 
Batch A Tkvar. I.R. 1931 Mad. 600 - 131 1 0 840 
= 33 L. W. 727 = A.I.R. 1931 Mad. 335 = 60 M.L. J. 
302. 

S. 28 — Fraud on Registration law — Onus. 

The burden of piovingthat there has been a fraud on 
the law of legistration is on the party setting it up, 
{WalUue and Bard swell, //,) Ski RaJA SOBHANADRI 
apparao Bahadur Garu v, Venkoba Rama Rao. 
54 Mad. 352 = I.R. 1931 Mad. 246 = 129 I.C. 246 = 
32 L.W. 680 = 1930 M.W.N. 1067=A.I.R. 1931 
Mad. 45 = 60 M.Ii.J. 701 

S. 28 — Fraud on the Re gi st ration law — What 

comtitutes — Iiuluston of a small item of property to 
enable registration at a particular place. 

In order to establish fraud, there must be a collusion 
between parties to practice a fraud upon the register 
ing officer. As a test of such an intention, it 
has to be considered whether there was a pro- 
perty that coulrl be conveyed by the executant or 
as to which a genuine belief existed that he 
could convey it. Another point that may be consi- 
dered IS whether there was any intention on the part 
of the parties that it should be conveyed to the executee. 
The facts that the property is small or that the primary 
intention was that registration should be in a particular 
office will not in themselves constitute acts of fraud. 
When the contention is raised that the inclusion in a 
registrable document of a particular piece of property 
was merely for the purpose of giving jurisdiction to the 
Registrai , the true test whether S. 28 has not been com- 
plied with, will be, in cases where the parties intend the 
document to be a deed of real transfer, did they collude 
in intending that that piece of property should not pass. 
43 M. 436; 1920 M.W.N. 487; 11 A. 36; 48 C. 509 
fP.C.); 43 M. 405; 41 C. 972 (P.C.); 46 M. 435; 4 Pat. 
394; 46 A. 754, Ref. {Wallace and Bardsrwell, //.) 
Sri Raja sobhanadri Apparao Bahadur Garu 
V, Venkoba Rama Rao. 64 Mad. 352=I.R. 19S1 
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Mad. 246=129 I.C. 245 = 32 L.W. 680=1930 M.W. 
N. 1067= A.I.B. 1931 Mad. 45= 60 M.L.J. 701. 

“S. 28 — Scope — Fraud on registration — What is 
— Unwarranted inclusion of property — When invali- 
dates registration — Onus. 

Where property which does not in fact exist at all is 
included in a deed to enable registration being effected 
in a particular place, it is a fictitious inclusion and the 
registration is invalid, so also where property which 
exists but to which the grantor has no title is included in 
the deed, but neither party to the deed intends to 
include it as a fact as a subject-matter of the deed, 
the registration is invalid, as the inclusion is 
made only with a view to effect registration in the paiti- 
cular place fraudulently. But where existing property 
I which is not proved to belong to the grantor is included, 
and the grantee bona pde believes that it belongs to the 
grantor, the registration is not invalid, and the burden 
is on the party challenging the validity to prove that the 
inclusion of the pioperty was intended to be fictitious by 
both the parties. In the absence of proof that the gran- 
tee was aware of the want of title of the grantor or that 
the grantee colluded with the grantor in committing a 
fraud on the registration office, registration would not 
be fraudulent oi invalid. {Miophy Divatia, JJf) 
Chhotabhai 7A Dadabhai. 152 1.0. 716 = 7 R.B. 
166 = 36 Bom L.R 738 = A. LB. 1935 Bom. 64. 

S. 30 — Sub-Registrar acting under — Failure to 

state the same — Irregularity. 

A conveyance dealt with several plots of land some of 
which were described to be within the local limits of the 
jurisdiction of Sub-Registrar and the others within the 
local limits of the Sadar Sub- Registrar both of whom 
vsere subordinate to same Registrar. The office of the 
Sub-Registrar was amalgamated with that of the Regis- 
trar and the conveyan':e was registered with the Regis- 
trar, and the Registrar diil not state that he was acting 
as Registrar pursuant to discretion under S. 30. It 
was found subsequently that the plots of land described 
to l^e within the local limits of the jurisdiction of the 
Sul) Registrar had no existence. 

Hcld^ that having regard to S. 87 the fact that the 
Regi-^trar did not state that he was acting as Registrar 
pursuant to discrecton under S. 30 did not make the 
legistration invalid and ineffective. 18 Cal. 556, Foil., 
3 C.L.J. J65, Kef. {Rankin, C.J. and C. C, Ghose, y ) 
Nilabjabarani Das z/. Nandarani dasi. 58 Cal. 
133 = I R. 1931 Cal. 638 = 133 I.C. 110=A.LB. 19S1 
Cal. 478. 

S. 82 — Death of executant — Presentation by some 

of his representatives — Registration, if valid. 

The registration of a document presented by some of 
the representaiives of an executant, who is dead at the 
time of the presentation of the document is good regis- 
tration. Even assuming the procedure adopted is defec- 
tive such a defect is curable by S. 87. {C. C. Ghose and 
Pearson, JJ^ GAYESHALI SARKAR z'. CHINTAHARAN 
Chanda. 58 Cal. 876 = I R. 1931 Cal. 655 = 133 I.C. 
191= A.I.B. 1932 Cal. 110. 

S. 32 — Endorsement showing invalid presenta- 
tion — Proof of real facts. 

Even if the endorsement by a Sub-Registrar on a 
mortgage-deed as regards presentation purports to show 
an invalid presentation there is nothing in the Act to 
prevent a peison from showing that the endorsement 
made by the Sub- Registrar was inaccurate and proving 
the real facts. {Urd Atkin.) OFFICIAL RECEIVER v. 
P.L.K.M.R.M. ChetitaR FIRM 68 I. A. 116=9 
Rang.l70=63C.L.J. 373=1931 A.LJ. 444 = IR. 
1931 P.0. 159 = 131 I.C. 767=88 Bom.L.B. 867 = 
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34 L.W. 36-1931 MW N. 615 = 35 C.W.N. 577 = 
A.I.R. 1931 P.C. 76 = 60 M L J. 662 (P.O.). 

S. 32—/«zy7/»// power to present — Estoppel. 

When a deed is not properly registered having been 
presented for registration by an agent not duly authoris- 
ed, the executants cannot be estrjpped from urging its 
invalidity because there can be no estoppel against the 
statute. (^Str Lancelot Sanderson ) DOT'IIK KaraN n 
Lachmi Prasad Sinha. 10 Pat. 481 = 68 I A. 58 = 
I.R 1931 P.C. 97 = 1311.0. 321=8 0 W.N. 648 = 33 

L. W. 696 = 14 O.L J 403 = 12 Pat. L.T. 543 -1931 = 
ALJ. 489 = 33 Bom.L R. 434=36 C.W.N. 354- 
1931 M. W N. 241 =53 0 L J. 198 = A I.R, 1931 P C. 
62 = 60 M.LJ. 441 (P.C.) 

S. 32 — Minor claiming under d(v:uinent — Pre 
sentation for registration, valid. See^ RKdlSTKATION 
Acr, S.S. 73 (1) and 32. A.I.R. 1933 Mad. 407-64 

M. L.J. 449. 

Ss. 32 and 33 — Morte^a^e deed presented by ' 
agefit not duly authorised — Validity of . 

Ss. 32 and 33, Kegisiraticui Act, relating to the 
presentation of documents foi registiation are inipeia- 
tive, and their provi^^ituis must be strictly followed; 
and w'here the agent who i)restnted a mortgage deed for 
registration has not been authoiized in the manner 
pre.sciihed by the Act , the deed is invrdid and cannot 
affect the immov.ible property to which it relates A I. 
R, 1914 P.(?. 16, Rel, on. {Ntaniatnllah and Bennet^ 
//.) Kam Mohan Lal z-. Tasaduuq Husain. 6 I. 
R. (All.) 121 145 I C. 672 = 1933 A. L.J. 169 = A.I, 
R. 1933 All. 233. 

-S. 32 — Presentation for registration — Real . 
owner alleging sale to be benami—Suit under S. 77. 

Where a suit was instituted by a person under S. 77 
of the Registration Act on the footing that the defend- 
ant was a benamidai for him in respect of a sale-deed, 

I/eldf that the plaintiff claiming to be tlie ostensible 
owner w'as not a repiesentative of the alleged benanii 
dar, that he w’ould not present the '^ale-deed for legistra- 
tion and thru a suit under S. 77 could not be maintained 
by him. {Guha and Chose, JJ.) Si:laMATUJ.1.A 
ChaUDHUKT 7 >. AKTAK Kk NKSSA. 68 Cal 681=I.R. 
1931 Cal. 719 = 133 I.C, 591 = A I.R. 1931 Cal. 664. 

S. 32 — Registiation by officer — Presumption of 
validity. 

I be fa:t that the Sub-Registrar accepted a document 
from the executant and duly registered it, is pnma facie 
proof that the executant w'as not in an intoxicated con- 
dition when he presented it foi registration. 33 Cal. 
537 (P.C ), Kfcl. on. {Rape hand and Milne, A,J Cs ) 
Kotumal Mohan DAS z/. T)uk Mahomed. I.R 1932 
Sind 45=136 I.C. 626 = A.I.R. 1931 Sind 78. 

S. 32~~Security bond filed in Court — By whom 
to he presented. 

Where, in a security bond filed in Court, no person is 
named as the obligee, the bond is given to the Judge of 
the Court and therefore if not presented by the obligors, 
ought to be presented by the Judge or by a person hold- 
ing a duly authenticated power-of- attorney from him. 
(Machney, y.) Daw MlN Haw v. A.V.P.L.N Chet 
tyar Firm. 155 I.C. 611 = 7 B.R. 347 = A.I.R 1935 
Rang 39. 

’S. 32 — Special power to present documents for 
re strati on — Power containing material alterations — 
V aiidity of presentation. 

A rnoitgage-deed, dated 4-10-1910, was presented , 
for registiation and registered by a person who produced i 
a power-of .iitorney, dated 9-2-1910 for purposes of 
presentation which stated that the executants authorised i 
him to present the deed which they had already executed < 


’ REGISTRATION ACT (1908), S. 33. 

on tS 2-1910 which was subsequently changed to 
4-10-1910. 

Held, that the date of ifeed in the power-of-attorney 
was obviously altered and that the registration of the 
mortgage of the 4th October, I9l0, was not effected in 
accordance with the provisions of the Registration Act. 
(^Str Lanudot Sanderson.) DO'l’TlE KaKAN v. LACHMI 
Prasad Sinha. 68 I.A. 6S-10Pat. 481 = I.B. 1931 
P.C. 97= 131 1 C 321 = 8 O.W N. 548 = 1931 A.L J. 
489 -33 L.W. 696 = 14 0 LJ. 408 = 12 Pat.L.T 543 
= 33BomLR. 434 = 35 C.W.N. 364 = 1931 M.W.N. 
241 = 63 C L.J. 198 = A.I.R. 1931 P C. 62=60 M.L.J. 

. 441 (P.O.). 

S. 32- -Strict compliance necessary. 

The provi'-ions of S. 32 legarding presentation of the 
documents for regi ;trati()n by the p.iity himself or his 
! repiesentatives or assign must be strictly followed. 37 
All. 49 (P.C.), Relied on. {Shadi Lnl, C. J. and fhlton, 
J.) Diwan Singh r. Gukhachan Singh. IR. 1932 
Lah. 289 = 137 I.C. 41 = 33 P.L.R. 227 = A I.R. 1932 
Lah. 276. 

S 32 (a) — Presentation by executant — Physical 

act if ncccf^ary. 

After n deed was executed, tlie Sub Registinr w’ent to 
the plaei*. w'heie the parlies lived to register it, but the 
document retjuiied ceitain amendments and so he gave 
instiucfjcuis aiui n^hiined. Subsequently the Coun.sel for 
the parties pre^cntcd the docuiiiOnt to the Sul) Registrar 
at his headrjuarters He endorsed it ,is having Ireen pie- 
'-ented by the C.’ounsel for being registered on the spot 
and returned the deed to the Counsel wlio handetl it bai k 
to one of the paities, A few days later the Sub-Registrar 
went to the place where the parties were and the decil 
was again presented l)y one of the executants and he 
thereupon h.id th(Mif)rumc*nt registered. 

Held, that the dociimcMit must be lield to have been 
presented on the later dale at the spot where* the parties 
lived, that the validity of tire presentation could not be 
(juestioned. 

Senihle. Kven if the lady did not personally hand the 
paper to the Sub- Registrar, the presentation was by her. 
It is immaterial by w hom the principal act was performed 
{Shadt /.al, C. J. and Coldstream, /,) HaRKURDAK 
Shah Mr. Sat Hharai. I.R’ 1931 Lah. 705 (2H 
132 I.C 881(2) = A.IR. 1931 Lah. 677. 

S. 32 (h) — ^Representative. 

The w'ord ‘representative’ includes the case of one of 
.several repiesenlatives. Where a document is presented 
for registration by one of such represent.itives, it is a 
valid presentation within the meaning of S. 32 (/;). 
{Mitter, /.) A8DIJL GaFUR BHUIYA re BaDIAL 
Haquk. I.R. 1932 Cal. 585 = 139 I.C. 234 = 66 C.L 
J. 107 = A.T.R. 1932 Cal. 588. 

S 33 — Couit — Sadar Registrar. 

The Sadar Registrar of Kumpur slate is not a Court 
or Judge within the meaning of S. 33. 15 All. 141 and 
A.I.R. 1924 All. 265, Rel. on. {Hiamattullah and 
Ben net, JJ.) RaM MohaN LaL v TaSADDUO HUSaIN 
6 I.R (All ) 121 = 146 LO. 572 = 1932 A.L.J. 159= A. 
I.R. 1933 All 238. 

S. 33 — Death of executant —Presentation by 

some of his representatives — Registration valid — Defect 
curable by S. 87. See REGISTRATION ACT, S. 87. 
58 Cal. 876. 

S. 33 (1 ) — Doc unit nt registered under proof by 

private copy. 

Where a power of attorney was executed before and 
authenticated by the Sub-Registrar under S. 33(1) of 
the Registration Act and he dul not keep a copy of the 
original. 
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II eld y that it was open to a paiiy to piove the docu- 
ment by a private copy and that S. 74 (2) of thu Kvidence 
Act was not applicable to such a case. {^Sidaiman^ A.C. 
J. and Bajpai, /.) ISISHEN SAKUP v, ABUUL SaMAD. 
1361.0. 273 = I.R 1932 A. 161-1931 A.L.J. 666- 
A.I.R. 1931 All. 649. 

S. 33 (1) (c) — Powers of attoi ney outside British 

India — Authenticatton of ^ 

The proviso to S. 33 and the aub-Ss. (2) and (3) apply 
only to cases mentioned in els. (tfj and (3) ot that section 
w’h'Ch deal with power of attorney to be executed and 
authenticated in Biiti^h Intlia, and do not apply to Cl.(r) 
which provides for the manner in which powers of attoi* 
ney are to be authenticated in a place outside British 
India. In such cases, the power of attorney must be 
executed before and authentu ated by the officers named 
in S. 33 (t) personally and cxeiution and authentication 
before a commissioner is not a suffii jent compliance with 
that section. i^Nxatnatulliih and Juiiuet, JJ.) KAM 
MUHAM LaL r*. Tasa 1)I)U(,) IIUSAINf. 6 LR. (All.) 121 
-145 I.C. 672 =1933 A.LJ. 159- A.IR. 1933 All. 
233. 

S. 34 — Construction — \o allegation of necessity 

or accident-- No i|uestion of disc retion of Registrai — 
Section subject to S. 77. Bee KEtdS'l KATION ACT, S. 

77. 1933 M.W.N. 1373. 

S. 34 — Document ptesented by one of mortgagees 

— Registrar legistering it in lUsence of executant — Vali- 
dity ot registration, See Registration act, S. tS7. 

A. I.R 1935 Lah 416. 

S Z^-'-Outy of P(,gist?‘ar and of identifying 

witnes^c^ under — Siiinaturcs of —I t constitute attedatiou 
jf execution. 

It is iiue that the registering officer has impo'^ed on 
him by S. 34 of the Act, the duty of satisfying himself 
whether execution was admitted by the person purpoit- 
ing to execute the document, but it is no part of his duty 
to attest the signature of the executant; the enquiry held 
by him relates to the execution amJ to the identity of 
the executant and not to attestation. So also the only | 
duty imposed on the identifying witnesses is to identify ; 
the per.son who executes the document. No duty is j 
imposed on them to attest the signature of that person | 
as executing the document, and iliey are not called : 
before the Registrar for that purpose. {Bfachivelf Jf) ! 
Hakkisandas V. Dwakkaims. 161 1,0. 374-8 R. ; 

B. 342-37 Bom. L.R. 913 = A.I.R. 1936 Bom, 94. 

S. Enquiry by Rei^tUrar — Scope of — Rxecu^ 

iion admitted but alleged to have been made under mis- 
apprehension — IVo power to Regtsii ar to refnseregis- 
t fat ton. 

The scheme of the Act i.^ that the Registrar should 
not go into questions as to wliether the parties under- 
stood the nature of the docunitnt or meant it to be 
something else than what it is. The only question i 
which he has to decide under .S, 34 is whether it bears | 
the genuine signature of the allegfcl executant. If the I 
executant admits hi< signature but says that he put his 
signature under a misapprehension as to the contents of 
the document, the Registrar is not entitled to refuse exe- 
cution. Execution, if admitted as a matter of fact, is 
good for registration, though it may be invalid for en- 
forcing the document. {^Sundaram Chetty and Pakenham 
Walsh, JJI) Ramaswami Chettiar z^. Srinivasa 
P lLLAl. 148 I.O. 94 = 6 R.M. 440 = 38 L.W. 1000 = 
1933 M.W.N. 1373 = A I.B. 1934 Mad. 113 = 66 M. 
L.J. 424. 

Ss. 34 and 35 — One of executants of sale deed 

not present at registration — Effect of — Doctrine of part- 
performance. 
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, A sale deed was presented for registration by one of 
the vendees. On that date all the vendors except AT 
were present. The Sub-Registrar registered the docu- 
ment, noting in the endorsement that K was ab.sent 
and that thedefd was bting registered on behalf of the 
other executants. Pres-ence of A' was not secured; 
possession of the land was taken by the vendee--; 

Held, that the appearance of K before the Sub 
Registrar should have been secured and the deed 
registeretl after hearing him. As this w’as not done, the 
registration was not valitl his share. 

Held, further^ that as the sale deed was actually 
given effect to by all the vendor^ including K , the 
doctrine of “pait performance” c ’early applied to the 
case and the plaintiff was entitled to retain possession 
of the whole land.^ {7'ek Ckand and Aga llaidai . JJ)- 
Kauka Ram rv. Ch aman Lai. 154 I.C. 1088 7 B. 

L. 637 A.I.R 1934 Lah. 751. 

S. 35 — Admission of e.xecniton — What amounts to. 

For piirpose-i of the Registration Act, exicution means 
signing or affixing a mark. Where the executants .admit- 
ted to the Registrar that tliey had marked the document 
l)ut added that their marks had been ol)tained by fraud, 
it is nevertheless a sufifi ient admission of execution on 
the basis of w liich the Regi'-tering Offir er is competent 
to register the ilociimeiit. {Macnair.O J C.^ KiNTiU 
7L ViTHORA. 27 N.L.R. 116 = IR. 1931 Nag. 168 
-=134 I C. 286=- A.I.B. 1931 Nag. 159 

S. 35 — Death of exe^ ut.ant- -Presentation by some 

of his leprest'iitatives — Registration valid — Defect Cur- 
able by S. 87. .VcY RKGISTKA'IION ACT. S. 87. 68 Cal- 
876. 

S. 35 (1) (a) — Death of e.xtcntant — Transfer of 

mortgage — leeaihof tfanxfrtn — Presentation by trans- 
feree — Document, tf registrable. 

Where a person is accepted by the Registration Officer 
as the lepresentati ve of a deceased person though in fact 
he may not be legally entitled to represent the dece.'Lsed 
and the document is registeretl, this constitutes meiely an 
error in procedure on the part of the Registering Officer 
and does not invalidate the registration. (^Butler, /.) 
Arun.achala Mudali V. Venkatachala Pili.ai. 
149 IC 1174 = 6 R.M. 670=1934 M W N. 624 = 39 
L.W. 715 = A.I R. 1934 Mad. 425- 66 M.L.J. 677. 

S. 36 (1) (c ) — Death of executant — Admission of 

all legal representatives necessary for registration. 

The effect of Ss. 35 and 58 ro.6l is that if the person 
I executing the document is dead, the Sub- Registrar 
I should have before him the admission of all the legal 
representatives of the deceased person as regards execu- 
tion before he can proceed to register it. And his 
j registering the document on the admission of only .some 
I of them is not proper registration. {IVianiutullah and 
i Bennet, JJ.') ABDUL ;\ZIZ KhaN v. KaNIZ FaTIMA. 
6 I R. (All.) 165 = 145 I.O. 754 = 1933 A.LJ. 318 = 
A.I.R. 1933 All. 302. 

S. 40 (2) — ^'Adoptive son"— Person intended to 

, be adopted. 

! Per Ramesam, J. — “I doubt if a person intended to 
i be adopted but not actually adopted will come under the 
I phrase” ‘adoptive son’. i^Rximexam and Cornish, JJ.) 

SUOARSANA RAO v. SkETHARAMAMMA. 1933 M- 
I W.N. 1148. 

j S 47 — Attachment between execution and regis- 

1 iration of mortgage — Effect of. 

i Registration is a necessary solemnity for the enforce- 
I mentof a mortgage of immovable property but it does 
not suspend the mortgage until registration actually 
! takes place. So where subsequent to the execution of 
1 a mortgage and prior to its registration, the property is 
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attached, the attachment doeij not alfect the mortgage 
lien. 54 l.A. 89, Rel. (.Case-law ref.) {^Mukerjt and 
Guha, y/O Nabadwip Chandra Oas z/. Loke 
Nath Roy. 142 I.C. 452-I.R 1933 Cal. 293-69 
Cal. 1176-36 C.W.N. 733 = A.I.R. 1933 Cal. 212. 

S. 47 — Operation of — Transferor losing interest 

in property after execution and before registration. 

It is nowhere laid down that a person who has exe- 
cuted a document requiring registration iender> registra- 
tion of the document impossible by his being deprived of 
transferable interest in the property involved subsequent 
to the execution of the deed and before its registration. 
Registration, in such circumstances, does take effect so 
as to bring S. 47, Registration Act, into o[)eralion. 
i^Mya Bu and Mackney, J J,) C.A.C.A.R. CHETTYAK 
Firm v . U Maung Maung/. A.l.R^. 1936 Rang. 133. i 

Ss. 47 and Priority — Sale deed executed , 

before^ but registered after ^ another. 

A sale deed dated 29 12-1920 was executed in favour 
of A built was registered only on 13-5-1921. On 
6 11921, the vendor executed and registered a sale-deed 
of the same propeities in favoui of B. 

IJeld^ that once the sale-deed in f.ivoui of A was 
registered on 13-5 J92l, S. 49 had no application and | 
by virtue of S. 47 the deed began to operate from 
29-11-1920 and was therefore entitled to priority. 
{^Niamatullah and Benuct^ J /.) RAM NakaIN | 
Chadbe Z/. lUSDK.) Mksra. 6 IR. (All.) 268(1) = 
146 I.C. 159-1933 A.L.J. 1200-A.I.R. 1934 All. 
70. 

■'■'■S. 47 — SaU'deed — Kfftct of registration — If' 
title pas\i's. 

The question as to when title passes on a sale to the 
vendee depends on the intention of the parties. If it is 
intended between the paities that the title should not ■ 
pass until payment of the consideration money, registra 
tion alone is insufficient to pass the title without such , 
payment. KAgarwala, J.) ABDULLAH KHALIFA v. ' 
BHiCHUK Gosain, 6 R.P. 374- 147 I.C. 767 = A.I. 
R. 1934 Pat. 68. 

S. 47 and T. P. Act, S 54 — Sale-deed— Vali- 
dity before legistration. See T. P. ACT, S. 54 ANT> ' 
Registration act, s 47. 7 R.M. 166=A,I.R. 
1934 Mad 637 (2) -67 M.L.J. 380, 

S. 47 — Scope and c^eit — If can cure defect in | 

attestation, i 

S. 47 obviously contemplates that any document pre- ' 
sen ted for registration shall be complete and valid in , 
law' before presentation for registration. It has nothing ' 
to do with the attestation of the document- and adocu- | 
meiit not valiilly atte'^ied cannot be validated by reason ^ 
of its registration by the Registering Officer, {Black- , 
welTJf) HaRKISANDAS ZL Dwarkadas. 1611.0. 
374 = 8 R.B. 342= 37 Bom.L.R. 913 = A I.R. 1936 
Bom. 94. 

S. 48 — Priority — Earlier oral charge — Snbse- \ 

quent registered moitgage, 1 

A subsequent registered mortgage is entitled to priority i 
over an earlier oral charge, not accompanied by delivery j 
of possession, of which the moitgage has no notice, j 
{Tyabjt and Wadia, //.) CHHAGANLAF. SaKHARAM I 
V. CHUNILAL. 152 I.C. 267=7 BB. 133=36 Bom. | 
Ii.B. 277=A.I.E 1934 Bom. 189. j 

S. 48 — Priority- -Oral sale to mortgagee in pos^ j 

session — Subsequent registered sale — Transfer. j 

An oial sale to a mortgagee w'ho is already in posses- 
sion of the land prevails over a subsequent registered 
sale, especially where the vendee under the latter sale 
has notice of the former sale. {Bhtde, /.) IMAM 
Shah v . Hayat Mohammad. A.I.E. 1936 Lah. 
164 (2). 
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S. 49 - 

Acknowledgment. 

Agreement to sell. 

Applicability. 

Assignment. 

Award. 

Charge. 

Collateral purpose. 

Compromise. 

Gift. 

Law applicable. 

Lease. 

Mortgage. 

Movables and immovables. 

Partition. 

Plea of non-registration. 

Receipt. 

Relinquishment. 

Sale. 

Scope. 

Surety bond. 

Unregistered document. 

Acknowledgment. 

S. 49 — Acknowlcd gment contained in letter to 

third party — .Admissibility without registration. 

An acknowledgment contained in a communication 
addiessed to a third paity does not require registration. 
{Viscount Du/ndtn.) BAGESHWARI CHARAN «INGH 
<*. Jagarna i H Kuari. 59 I a. 130 == 11 Pat. 272 = 
136 I.C. 798= I.R. 1932 PC 142 = 36 C.W.N. 250 = 
36 L W 217 =- 34 Bom.L R. 463 = 1932 A.L J. 186 = 
1932 MW.N. 660 = 65 C.LJ 136 = 13 Pat.L.T. 279 
-9 0.W.N. 43 = AIR. 1932 P C 56 = 62 M.L.J. 296 
(P.C.). 

[P. 12 P. 147 (152).] 

g ,^9 — Acknoiultdginenf — Deed inadmissible — 

Suit on acknowledgment contained therein — Maintaina 
bility. 

A suit lies on an uneonditional acknowledgment as it 
implies a promise to pay. Where the deed cannot be 
registered owing to some legal objection, the document 
can be used as the basis of a claim for return of the 
money acknowledged to be due therein and it is not 
necessary to base the claims on the original dealings 
which may however afford very good evidence in the case 
if the claim is contested on the merits. {Addison, /.h 
Baku Mal 77. Daulvj' Ram. I.R. 1932 Lab. 299 
(1)= 137 I.C. 155 = 33 P.L.R. 617 (2) = A.I.R. 1932 
Lah 400. 

S. 49 — Acknowled gment — Execution of fresh 

mortgage — Recital as to prior mortgage — Second deed 
not registered — Reference to piove acknowledgment. 

Where befoie the expiry of the periled of limitation 
the moitgagors executed a document de^-cribed as a 
mortgage deed in favour cjf the moitgagee in which they 
acknowledged an earlier mortgage in respect of the pro- 
perty and the document was signed by the mortgagors 
but nc^t registeied. 

Held,, that the document was admissible in evidence 
for proving an acknowledgment of the pre-existing debt. 
{Tek Chand. /.) KaRAM SingH v. Mt. MAYA 

Wanti. IR. 1932 Lah. 710=140 I. 0. 387 = A.LR. 
1932 Lah. 592. 

Agreement to sell. 

Ss. 49 and S. 17 ( 2 ) (v) — Agreement to sell — 

Admissibility without registration — Suit for specific per- 
formance. See Registration act, Ss. 17 (2) (z^) and 
49. 13 Pat. 620 = A.I.R. 1934 Pat. 496. 

S. 49 — Agreement to sell earth and sand — 

Unregistered — Reference to prove terms of covenant. 

Registration act, S. 17 (1) {b) and((/)— 
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Agreement. A.IR. 1932 Mad. 734 = 83 M.L.J. 
587. 

■^8. 49 — Agreement to sell — Unre leistered — Pcr^ 
sonal claim for dumaj^es — Admissibility for the purpose 
of. 

There is nothing in S. 49 when properly construed to 
compel the Court to take notice of the non-registration 
of an admitted document unless at any rate such docu- 
ment must, if treated as effective, be the foundation of a 
judgment affecting immovable property comprised in 
such document. An agreement for sale of immovable 
property recited the payment of earnest money and pro- 
vided that the balance (d the purchase-money should be 
secured by an equitable mortgage of the said propeity, 
by the purchaser depositing the title deeds with the 
vendor. The purchaser having refused to complete the 
sale, the property was sold, ami the vendor sought to 
.prove in the winding up of tht^ purchaser company for 
damages for breach of contract. 

Held,, that the non-registration of the agreement did 
not preclude the vendor, under S. 49 of the Registration 
Act, from putting forwaid a personal claim for damages 
under the agreement. {Lord OFFICIAI. LIQUI- 

DATOR OF Moolla Sons, ltd. v. Perrin r. 
Rurjorjek. 59 I.A. 161 = 10 Rang 242 = 34 Bom. 
L.R. 1021 = 1932 A.L.J. 706 = 1932 M.W.N. 680 = 
36L.W. 75 = 9 O.W.N. 930-1 R 1932 P 0. 151=55 
C.L.J. 362 = 36 C.W.N. 677=136 I.O. 737 = A.I.R. 
1932 P.C. 118 =63 M L J. 131 (P.C ). 

-—^8. 49 — A[^r cement to sell — Unregistered — Receipt 
'lause — Admissibility . 

An agreement for '-ale is a contract for sale merely 
ami not a conveyance; and it does not come within the 
mischief of S 49 by reason of the fact that there is a 
receipt clause contained in the document. {HL/rt, /.) 
Bra HAM DEO Sao z ). Haro Singh. 157 I.C. 327 = 
8 R.P. 117 = A.IR. 1935 Pat. 237. 

Applicability. 

8. 49 — Applicability — Contest beUveen executants 

of nnrei^istercd deed and third party. 

There is no warrant whatever for the proposition that 
the provisions of Ss. 17 and 49 of the Registration Act 
are inapplicable where the contest is not between the 
executants of an unregistered deed inter se but is be- 
tween them and a third party {Tek C/iand and Aijha 
Haidar, y/.) KORA MaL GUR DIAL zc FaZAL ALI. 
153 I.C. 813 = 7 R.L 462 = 36 P L.R. 25 = A.I,R. 
1934 Lah. 759. 

8. A9 —Applicability — Delay in presentation — 

Jurisdiction to roiister. 

Where a document is presented for legistration after 
four months from date of execution, ami the delay is not 
accounted for, the Registrar has no jurisdiction to regis- 
ter it. Presentation by the wrung person and presentation 
at the wTong time .stand in the same footing. Tn either 
event, the Registrar has no jurisdiction to register the 
document and the fact that he has registered the docu- 
ment will not take that document out of the ambit of 
S. 49. {Pai^e, C. /. and Mya Bu, J.) U. AUNG DiN 
z;. Maung Aung Myint. 11 Rang, 207=147 IC. 
287=6 R.R. 157 = A.I.R. 1933 Rang. 194. 

8. 49 (a) and (c) — Applicability— Writing not 

necessary — Proof of transaction apart from unregister- 
ui document, 

Cls. (a) and (^) of S. 49 have reference to the 
fact that certain kinds of transfer of immovable pro- 
perty can only be effected by WTitten instruments {e.g„ 
sale, mortgage other than mortgage by deposit, lease, 
gift); whereas in other cases {e.g., partition, surrender, 
release), the transaction is not required to be in writing, 
but if it is in writing, the instrument is required to be 
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registered. Cl. (a), deals with the former case, 
cl. (c) with the latter. In either case, the circum- 
stance which subjects the instrument to the requirement 
of registration is that it purports or operates to create, 
declare, assign, limit or extinguish a right, title or inter- 
est to or in the immovable property. It is this vvnich 
makes the registration necessary and if not be legistered 
it is in this that the instrument is to fail of it^ effect. 
The right, title or interest is, as a consequence not 
created, declared, assigned, limited or extinguished, even 
although no written instrument was necessary. Unless 
there has been a transaction independent of the written 
instrument and capable of proof without the evidence 
thereof, the light, title and inteiest in question has not 
been declared, cieated, assigned, limited or extinguished. 
The Registration ^ct cannot be defeated by a conten- 
tion to the effect that as no written instrument was 
necessary, the transaction itself is independent of the 
I written instrument which can be regarded simply as 
evidence theieof. Cl. (c) makes the instrument inadmis- 
sible as evidence of the transaction. {Rankin, C ,J. and 
C.C, Ghose, J.) Imperial Bank of India z/. Ben- 
gal national Bank ltd. 58 Cal. 136=34 O.W. 
N. 605 = 131 I.C. 689 = 53 O.L J. 269 = A.I R. 1931 
Cal. 223. 

Assignment. 

S. 49 — Asst e^nment — Partnership — Dissolution of 

— Unrt<.listcrcd assignment of interest by partner — In- 
divisibility of agreement — Clause relatine^ to payment of 
debt — Enforcement of — Ad mis si bt li ty of a '^reenient for 
purpose of. 

On the dissolution of the partnership, the plaintiff 
and the defendant executed an agreement by whic h each 
of them assigned his interest in the partnership pro 
perty mutually in favour of the other. By the same 
agreement, the defendant also undertook to pay a debt 
due from one of the firms to the other. The agreement 
w'as’not registered and in a suit by the plaintiff to realise 
the debt, it was held that the agreement, in so far as 
It affected imm jvable properly of more than Rs. 100 in 
value, was w'ithout registration inadmis^'ible in evidence. 
If there are two distinct provisions in a contract, the 
one relating to rights in immoveable property and the 
other to the payment of money, proof of the latter pio- 
vision can be given though the document is not legis- 
tered. But in tliis case, the various terms were so 
inextricably mixed up that it can only be regarded 
as a single and indivisible tiansaction. No part of the 
agreement is admissible in evidence for the enforc'ement 
of any of its terms. CGase law’ referred to.) {Cur ^em'en 
ana Cornish, JJ.) SaMUVIER v. RaMASUBBIER. 

55 Mad. 72 = I R. 1931 Mad. 657 - 132 I.C 305 = 33 
L.W. 576 = A.IR. 1931 Mad. 580 = 60 M.L.J. 627. 

S. 49 — Assignment — Unre sintered asst gnment 

deed — Ad mi ssibtli ty. 

An unregisteied cieed of assignment of the assignor’s 
share in ceitain estates is not admissible in evidence and 
cannot be referred to for any purpose. {Murphy and 
B^n, JJ.) Nemtulla V. SafiaBU. 166 I C. 779 = 8 

R B. 30 = 37 Bom. L.R. 82 = A.I.R. 1935 Bom. 208. 

Award. 

"■■■ ■ 'S. 49 — Azvard — Splitting of — Award inadmissi'- 
ble as regards immovable properties — Admissibility as 
regards moveables. 

Where part of an award is invalid as being in excess 
of the arbitrator’s powers and is separable from the rest, 
the rest of the award can be maintained. But where 
the award partitioning the properties is, for want of 
registration, inadmissible in evidence as regards the 
immovable properties dealt with by it and it is obvious 
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that the arbitrators had the relative values of the mov- ‘ 
ables and immovables in making the partitioi< and , 
allowing for the differences, the award is indivisible and . 
it cannot be admitted in evidence even so far as it , 
relates to the movables only. ^Sulatman^ C. J. and 
Ktsch, /.) JMCHCHAN LaL V. NAKOITAM DATT. I. 

R. 1933 All. 263-143 I.C. 423 = 1932 A.L.J. 1090= 

A. I.B. 1933 All. 59. 

Charge. 

S. 49 — Chargt — Bond c^eattttg charge — Distinct 

Personal covt nant — Enforceabt I it y . 

Where a bond purporting to create charge ovei im- 
movable piopeity is ineffective for want of registration 
still if iheie i.s a distinct personal covenant to pay in 
the bond, it can be enforced. (Carr, J.) MAUNG SaN 
Bwin V. Maung Shwe Kin. I.R. 1€31 Rang. 132= 
131 I.C. 500 - A.I R. 1931 Bang. 65 (1). 

Collateral purpose. 

S. 49 — Collateral purpose — A^ireemtnl relating 

to immovable property — P/on- re gist ration — Admissibi- 
lity OH question of damages, 

A suit to red ver d.images for breach of an agreement 
relating to immovable piopeity, which agreement i" 
compulsoiily legistrable under S. 17, is a suit which 
affects immovable piopeity and is not covereil by the 
exception regal ding it'> admissibility for a collateral pur- 
pose. A ‘lollaleial purpose* means a put pose which 
exclufles all lefeience to the contract relating to immo 
vable piopeity. (Jai I.al, J ) BAIIAWAL v, AMRIK 
SINGH 142 I.C. 424 - IB. 1933 Lali. 207-34 P.L. 

B. 364-A.I.R. 1932 Lah. 655 

S. ^9— Collateral purpose-^ Document being 

inadmissible — Possession under document relied on. 

Where a Hindu widow executed a sub lease and the 
tenant continued in posse-sion thereunder for more than 
12 years and acquired a right of occupancy. 

Held, that though the sub lease may be inadmissible 
in evidence because of the provisions of S. S,') (2) of 
the Bengal Tenancy Act which proliilnt the legistiation 
of a sub-lease purporting to create a term exceeding 
9 years, the tenant can lely on his possession thereunder 
in order to lesist a suit for ejectment. (A/nher/i, /.) 
AK/UN Chandra Manual Trailakya Mani 
DAS.SI. 6 I.R. (Cal ) 192-146 I.C. 246 = 37 O.W.N. 
333-A.I.B. 1933 Cal. 610. 

Ss. 49 and 17 — Collateral purpose -Mortgage of 

four properttis — Subsequent agreement to exclude one 
property and reduce amount — Necessity for registration j 
— Admissibility. 

The defendant executed a mortgage bond in 1921 by 
which the pi untiffs were to hand Rs. 1,25,000 to the 
defendant w’ho offered to give as security a first mort 
gage on his four properties specified in the document. By 
a subsequent document, dated May, 1922, it w’as agreed 
that instead of four properties, three only of the proper- 
ties w’ere to be given as security and that the sum to be ^ 
advanced by the plaintiff should be reduced to ' 
Rs. 1,00,000. 

Held , that the subsequent agreement was admissible 
in eviflence without registration not for the purpose of 
affecting any immovable property — but for a collateral 
purpose, viz„ to show that some substituted contract bail 
been .iriived at between the parties in May, 1922. 46 M. 
349; 4t) I. A. 285; 47 I. A. 188* and 31 B. 303, Foil, 
(Baker and Nanavati, J J.) KESHAVLAL IIAKILAL v, 
PRATAPSING. 56 Bom. 101= I.R 1932 Bom. 293 = 
137 I.C. 564 (2) = 34 Bom.L.B. 167=A.I.R. 1932 
Bom. 168. 

[Point considered irrelevant — Evidence rejected — 
Affirmed on other grounds. 62 I. A. 23 =59 Bom. 180 
(P.C.). 
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S. ^9— -Collateral purpose— Sale of equity of 

redemption— Sale deed not registered— Undertaking by 
purchaser to pay the mortgage amount — Proof of Per- 
misstbility. 

Where a sale-deeil by which the purchaser purchased 
the moitgaged property from the widow of the mortgagor 
may be inadmissible in evidence as not having been 
registered, it can nevertheless be used for collateral 
purposes, i.e., to show that he undertook thereby to re- 
tain a certain sum, pirt of the consideration for the 
5 -ale and pay off the subsisting mortgage, in order to be 
entitled to be paiil that amount before the rever«-ioner is 
allow'ed to take pos'.ession of the property moitgaged. 
(IVort and Fa-J Ah, J J.) jAGDtO SaHU ;v. MAHABIR 
PRASAD. 13 Pat. 111 = 163 I C 602-7RP. 367 = 
ISPat.L.T. 73 -A IR. 1934 Pat. 127. 

S. ^9— Collateral puf pose — Unregisteied docu 

ment — Admisubthty for collateral purpose. 

Where a party is in possession of land, a document 
which is unregistered but which requires legistration can 
be med for the collateial purpose of showing the nature 
of nis j^ossession. (Addison and Dm Mohammad, J Jf) 
Nau*ak Singh v. Bela Singh 160 I 0. 895= 8 B. 
L. 627 = 37 T.L R. 459 = A.I.B. 1936 Lah. 965. 
S. 49 — Collateral purpose — Unregistered docu- 
ment — Admissibility in evidence for collateral purpose 
— Nature of Possession. 

A document which is inadmissible for the purpose of 
pioving the transaction between the parties may yet be 
admissible for a collateral purpose such as foi the 
purpose of explaining the nature of possession of the 
claim to the land* Where an unregistered hukumnama 
or sanad alleged to be granted in favour of the plain 
tiff’s father W'as lelied on for showing that the posses- 
sion of the plaintiffs was on their own account and not 
jointly for themselves and the defendant. 

Held, that the document was admissi))le in evidence 
foi that purpose {Agartvala, /.) BHUSAN SutKA- 
DHAR V. Guhiram Suiradhar. 6 I.R. (Pat.) 235 
(2) '-"146 I C. 4. 

S. ^9— Collateral purpose— Unregistered docu- 
ment — Admissibility to prove nature of possession. 

Uniegistercd documents can be used for determining 
the nature of the cJaimanBs pos‘«ession. (Bhide ana 
Dm Afohammad, f J,) KaRTAR SlNGH Z'. MT. MEHK 
Nishan. 16 Lah 313=1651.0.1064 = 7 R.L. 826 
= A.I.B. 1934 Lah. 885. 

S. 49 — Collateral purpose — Unregistered 

knbuliyai. 

Though the uniegistered kabuliyat may not be ad- 
missible; to prove the tenancy itself, the recitals contained 
therein might nevertheless be refened to as explaining 
the nature and character of the pos^e^sion of the pro- 
perty in question, by the tenants. 46 I. A. 285, Foil. 
(Mukerii and Gnha,//.') J. C. GaLSTAUN z/. PRO- 
FULLA Kumar I)e. 141 I.O. 320 = IB. 1933 Oal. 
101 = 36 O.W.N. 583 = A.I.R. 1932 Cal. 634. 
Compromise. 

S. 49 — Compromise of criminal case — Admtsstbi 

Illy loithout registration. 

Proceedings under S, 145, Cr. P. Code, in respect of 
site valued less then Rs. 100 was compromised by which 
defendant was allowed to erect a building and plaintiff 
also was allowed to build a new room on the site and 
Rs. 50 were paid to the plaintiff. The compromise was 
1 acted on by the parties but subsequently the plaintiff 
sued for the removal of the defencl ant’s building. 

Held, that the compromise, though not registered, 
was admissible and that as the parties had enjoyed 
benefit under it, plaintiff could not be allowed to resile 
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REGISTRATION ACT (1908), S. 49. | 

from it. A.I.K. 1921 All. 248. Ref.; 35 CaJ. 1010, Dist. | 
{StmthyJ.) JAWAHIR 77. Mata DIN. 6 R.O. 453= 1 
148 1.0. 867 = 11 O.W.N. 460 = A.I.E. 1934 Oudh | 
116. i 

S. 49 — Compromise — Unre^^tstered deed of com- \ 

promise — Reference to immovable property relatittf^ to ^ 
pre-existing state of things — Admissibility of deed, I 
Where one of the terms of a compromise refers to | 
immovable properties of one of the parties, bin no new | 
rights are either created or declared by the compromise i 
but the reference merely relates to the pre existing ! 
state of things with regard to which there is no dispute, j 
even though the deed may be unregisteicd, still it is ad- ; 
missible. {Tek C hand and Skemp, J J ^ AlJAZ Hi’S ! 
SAIN V. Maobul Hussain, 166 I.C. 836 --8 R.L. 38 i 
= A.I.R.1935Lali. 307. 

Gift, I 

S. 49 — Gift — Deed of gift conferring right of j 

residence — Necc^uty for registration — Admisubiiity of \ 
secondary evidence. 

If the title on which plaintiff wishes to rely constitute 
a gift, it requires compulsory registration and if unregis j 
tered, it is inadmissible in evidence. So where in the i 
course of execution of a mortgage decree, the wife of the ; 
judgment-debtor set up a right of re.sidence alleged to ; 
have been gi anted to her by a document which required j 
registration hnit was not registered, she cannot be allow- 
ed to establish her claim by secondary evidence. {Frasei\ •; 
JC.) Toiaham V. Mr ISRi Bai. G LR. (Pesh.) 17 ' 
= 146 I.C. 363 = A IR. 1933 Pesh. 67. 

Law applicable 

Law applicable — Admissibility of thin ' 

ment. 

The law laiJ down in S. 49 is really one of procedure, | 
and the admissibility of a document in a suit is govern- i 
ed bv the law as it exist.s when the ^'iiit is brought. , 
(/)alip Snrgh, J.) GaNHA MaL 7c UtTAM CHANI), I 
147 I.O. 673C2) = 6 R.L. 429 = 35P.L.R 167--A.IR. i 
1933 Lah. 1038 (2). 

(as amended by Act XXI of 1929), S. 49, 

Proviso— applicable. 

Tlie provi.so to S. 49 enactecl by S. 10 (3) (/^), Act 
XX I of 1929, does not apply to suits commenced before 
it came into force. {Rowland, f ) DHAHlCHHAN 
Singh r/. Mahabik Singh. 153 I.C 246 = 7 R.P. 
327 = 14 Pat L.T 628 = A I R, 1933 Pat. 644 

(as amended in 1929), S. 49, Proviso — Law 

applicable — Provi si on, if ret rospecti vc . 

S. 49, as well as the proviso added theiclo by Act 
XXI of 1929, enacts a rule which is really one of proce- | 
dure, and the admissibility of a document in a suit is 
governed by the lavs' as it exists when the suit is brought. 
{Rangt Lai, J.) BaNARSI DaS j/. AT.l MUHAMMAD 
167 I.C. 839 = 8 R.L. 145 -37 P.L.R. 668=A.I.R. 
1936 Lah. 6. 

Lease. 

S. 49- -Leaser-Creation by a compromise — Decree 

embodying — No registration — Clause creating charge 
for rent — Admissibility of. 

Where a lease created by a compromise and embo- 
died in a decree ot Court is inadmissible for want of 
registration, a clause in the deed creating a first charge 
on the demised land as security for rent due is also not 
admis.sible, though standing by itself it may not amount 
to a lease. {Maepherson and Fazl Ah, //.) SaCHIN- 

URA Mohan Gosh v. Ramjash agakwalla. 11 

Pat. 98-I.R. 1932 Pat. 64 = 136 I.C. 64=12 Pat.L 
T. 871 = A.I.E. 1932 Pat. 97. 

S. 49— Lease deed — Unregistered — Suit in eject- 
ment — Plea of permanent tenancy — Admissibility. See 


REGISTRATION ACT (1908), S. 49. 

Registration act, Ss. i 7 (i) {d) and 49. 68 Bom. 
419-A.I.R. 1934 Bom. 194. 

'S. 49 — Lease — Memoiandum of — Formal docu- 
ment contemplated in future — Memorantium whether re- 
quires registration. 

Where a memorandum was executed in che foini of a 
letter and it was shown that it did not contain all the 
terms of the leav.e and that a lease containing the terms 
W. 1 S contemplated in future, 

Held, that the lettei did not attract the provisions of 
S. 92 of the Evidence Act or S. 49 of the Registration 
Act. {Broid^vay and Bhide, //.) SUNDAR SiNGH v 
RAM Saran Das. 14 Lah. 137=142 I C. 754-I.R. 
1933 Lah. 269 = 33 P L.R. 323 = A.I.R 1933 Lah. 
61. 

S. 49 — Le^se from month to month — Non regis- 

tration — Admissibility. 

A lease from month to month which requires registra- 
tion under S. 107, T. P. Act, but not undei S. 17 of the 
Registration Act is admissible in evitleiice to prove 
the nature of possession under the instrument. S. 49 of 
the Registration Act applies only to iiiNfruments which 
are requiied to be registered by S. 17 of the Act. {Addi. 
son,/.) Kidar Nath 77. nuNGAR Mal and .Sons 
I.R. 1931 Lah. 913 = 134 I.C. 289 = 32PL.R. 361 = 
A.I.R. 1931 Lah. 601. 

— — S. 49 — Lease — Non registration of rleed of lease 

— Terms of lease — Permission to erect stiuctures Not 

admiwble to prove. Sec REGISTRATION ACT, S. i7 (1) 
{d). 54 C L. J. 220. 

'B. 49 — Lease for term rcgisiered — Unregistered 

contemporaneous agreement limiting right under lease 
—Admissibility. See REGISTRATION Acrr, S 17 (1) 
(v). 11 O.W.N. 1184. 

S. 49 — Lease — Unregiste red agreement of lease 
from 1st December, 1924 to \st January, Admis- 

sibility. 

.An agreement of lease “from the 1st Dei'ember, 1924, 
to 1st January, 1925“ is not governed by S. 17 and so 
^ the Registration Act does not stand in the way of its 
I being received in evidence. 44 Mad. 55, Ref. to. {Venha- 
j tasubba Rao, /.) GnaNAP 1<.\KASAM PlLl.AI 7 >. F S. 

; Vaz. I.R. 1931 Mad 573 ^2) = 131 1 C. 621 (2) = 33 
I L.W. 763 = A I.R. 1931 Mad. 352=60 M.L J. 293. 

j S. Lease— Unregistered deed — Admissibility 

\ to \how nature of possession. 

I In a suit for ejectment the Court may look into an 
I unregistered rent deeil to see to the nature of pos.session. 
(Addison,/.) KISHORI LaL 7/. BanumaL 32 PL* 
R 637(1)-134 I.C. 1106 (l; = IR. 1932 Lah. 2 (1)! 

S. 49— Lease— Uni egistered lease— Admissibility 

to prove part performance — (!laim for damages. See 

Registration act, S. i7(l) (d). 35 Born L R 
722-A.IR. 1933 Bom. 381. * ‘ 

S. ^9— Lease— Unregistered lease deed — Admis- 
sibility. 

The landlord induced certain persons to settle in his 
village and gave them a lease of certain sir land under 
which he promised that he would never eject them or 
their heirs. The undertaking was embodied in a written 
document which was not registered. 

Held, that the document was compulsorily registrable 
and being unregistered was inadmissible in evidence. 
(Heane, S.M. and Oppenhetm, J.M.) Ram PraSad 
PURI V. Chauthi Lonia. 15 R D. 278 = 12 L R. 93 
(Rev.). 

S. ^9— Lease — Unregistered lease — Amount of 

rent —Reference for determining damages — Permissibi- 
lity. 
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VVhtit: rent is mentioned in a lease which is inadmis- 
sible in evidence on account of its being uiuegistered, 
though tiie figure as to the rent mentioned in the lease 
cannot be looked at in order to establish the rent fixed» 
it might be looked at to establish what damages the 
landloul suing for arreais of rent was entitled to by way 
of lent. {Addison, KlDAK NATH v. I>UNGAK 
MaIj AND Sons. I.R. 1931 Lsili. 913 — 134I.C 289 
-32P.L.R 361-A.IR 1931 Lah. 501. 

(as amended in 1929), S. 49 — 1 jease — Unregis 

tered lea^e— Claim for rent under — Maintainability. .'‘tV 
T. J’. act, S. 53 A. 62 Cal. 294 

S. 49 — Ua^e—lhirci^istered lease — Refcienie lor 

colUitcral pin pose. 

Where the terms of a lease are intorpoiated in a 
letter by reference to the earlier lean" deed and if the 
new' lease is a fresii lease altogethei , tJie old one. even 
though unregistered I'an be rtfened to for a collateial 
puipose, for example, to show that ihe new arrangement j 
was subject to the same period of noti<e as the old. { 
{^Katiktn, C J, and Afuketft, /.) ASSAM HeNGAL RY. 1 
Co.jI.TD V. Mari Mohun Tal. GIB, (Cal.) 278 | 
(2)-- 146 10. 884-AIR 1933 Cal- 440. | 

S. 49— — I'ni e^idert'd lease — to re^ j 

covtr dar/ias^es fof' use and on uPation. | 

S. 49 is not .1 bar to the ovsner of immovable pro* i 
perty demised by him undei an unregi^'tered lease fiom 
rtc^iveiing damages foi u^e and occupation of tb<* 
demi'-ed piemises. {Rupcluind and Milne, A.J Csl) 
KODIJLAL V, IJEHARILAL. 26 S.L.R* 451 ^ I.R. 1932 
Sind 71^ 137 I c. 136- A I R. 1932 Sind 60 

S 49- 1 a abe— llnregisteicd mokarrari lease-- 

payment of na/ai ana— Proof of agitement in lease, j 
allowable. A'a- KtGiSTRATlON ACT. S. l7 (1) («/) 
14 Pat L T. 628--A.I.R. 1933 Pat. 644. 

Mortgage. 

Stc aho ACKNOWLEDGMENT, supra AND ReLIN- 
(jClSHMENT, infra. 

S, 49— Morigage — Equitable motgage — Deed 

constituting agreement and not nieie hst — Need for 
registration. See KeGISTEA'I ION ACT, S. l7(l)(<fJ) 

— MOHIGaGE. 138 I.C. 247. 

S. 49 — Mortgage — Equitable mortgage — No 

Written agreement showing intention to create — Evid 
ence of intention to create sec mitv — Adinissibiliiv. Sec 

T. P. act, JS. 59. 58 I.A. 68-54 Mad 257-60 M.L. 

J. 606 (P O ). 

— S. 49 — Mortgage — Mortgagors basing their 
claim for possession on redemption by them of sub mort- 
gage — Mortga ge^ UH) egistt / cd —-Suit, if maintainable. \ 

When the moitgagors p'aintiffs do not suggest that j 
the mortgagees are in possession of the property by their j 
leave and licence, but they base their claim on the fart | 
that they have redeemed the mortgages in favour of the i 
sub mortgagees and asset t that because they have | 
redeemed these moitgages fiom sub*moitgagee they are : 
entitled to possession of these lands, their suit is a suit 
for possession of lands which have been redeemed and 
of which the person in possession has failed to deliver I 
possession after the redemption, and therefore it depends 
entiiely upon pi oof of the mortgages If the mortgages 
are in capable of proof for want of registration, the suit 
of the mortgagors must of necessity fail (Dunkley, Jl) 
MaVov. \Ia Bwin. 166 I.C. 204=7 R.E. 339- 
A.I.R. 1935 Bang. 16. 

“ 8 49 — Mortgage—' Proof of —Mortgage deed not 
registered— Other eviiii me of title — Admissibility of . 

The mortgagor of occupancy holding sued for posses- 
ion of the propeity mortgaged and offered to pay the 
smount due under the mortgage. The mortgage deed 
haowever was not registered. 


I REGISTRATION ACT (1908), S. 49. 

Held, that although the unregisteied deed was not 
! receivable in evidence, and although other evidence also 
' was not a(imis.sible to prove the nature of the transac- 
; tion, nevertheless the mortgagoi was not debarred from 
! proving his title to the holding independently of the 
I document A.I R. 192S All. 641: 47 I C 852 and A.I.R 
, 1927 All. 3l 1, Kef. {Sulaiman, Ag.C J, ami Pajpait J,) 

, Halka 7>. NanNHON. I.B. 1932 All. 628=140 1.0 

42-1932A.L.J. 101= A.I R. 1932 All. 259. 

S. 49— Mortgage — Receipt purporting to extin - 

' guish — Admissibility without registration. See RE- 
CEIPT infra. 36 C.W.N. 738. 

S 49 — Mortijaije -—[ nrc(fistcrrd deed of 

)}iort(jatjc- -Admissibility to prorc posM'ss'ioii 

\n iinrcmsUrcd deed of niortgagi’ can be .id- 
milled 111 e\ idcncc to pioxe the naliire of pos- 
SL^sioll. (Mitkcfii, J) 111 SlXf.H v SllAU 
AIcnjr 18 R D 90. 

S. 49 — MnrtijUijL’ Inircuistorcd mort- 

(juiic bond — Reference in suit to recover money. 

\\ h(‘^c tin morluaue liond coukl not be sueil on 
as it was unri gislerctl .ind the smt was liled .ii 
one tor reeo\erv of tin mouev and the unregis- 
l< U‘(| bond was sought to be referred to 

I /eld, that llie bond was adnnssd»lc in ividiuiee 
as it was not relied on as e\ idcnce affecting 
the projxM'ty . (Pearson, J) Khan'lamoni 
Dasi r' IhsHWV Naiii Pm 6 I.R. (Cal.) 228 
^--146 I C 476=^58 C L J. 403-^37 C.W.N. 
915"A.I R. 1933 Cal. 786 

S. 49^Morf(/(j(/r — Pnrcyistercd niort- 

<nuje deed — Adniis\sibili/y to prove tliannter of 
P ossc s’si Oil 

A mortgagor ma\ refer to an unregisteied deed 

of mortgage lor Rs lOO or more iii ordei to 
; show tile character of the possession of the 
I mortgagee ainl can gue exidence as to the eir- 
eumstauees iindir which the defendant obtained 
jiossession . Case-law reviewed. {Otter and 
Prozen, JJ ) AI \rN(, Siv r’ .NfAtTNo So Min 8 
Rang. 556::-I R 1931 Rang 79=129 1 C 
511 A.I R. 1931 R;ing 40 

S . 49 — Mortyayc — U nreyistcred mortqayc 

deed — /*roof of loiuV'—A dmissihility Jor. 

A mortgage -deed on account of lack of ri'gis- 
l ration is inadmissible to jirove the alleged 
I mortgage of certain land, but as proof of tin 
loan it is relevant and e.xtremcly cogi nt evi- 
<lenee {Diinlzlcy, J ) Motikam zk J)a\v 
Hnin E. 153 I.C 56=7 R R. 192=:A.I.R. 
1934 Rang. 196. 

S. 49, proviso — Mortyage— Unregistered 

mortgage — h fancy adzanced and possession given 
—Suit for cjcetmenl of mortga(/.ee before pay- 
ment — Part 'performance. 

Where the defendant had advanced money to 
the plaintiff and he was given possession of cer- 
tain land on the tinderstanding that he should not 
be cjicted untd the amount was repaid, the de- 
fendant is entitled to tb(‘ benefit of the doctrine 
of part-performance embodied in .S. 53-A of the 
T. P. Act and the proviso to S. 49 of the 
Registration Act and a suit by the plaintiff for 
the ejectment of the defendant as shikmi tenant 
is not maintainable, though the mortgage had 
not been registered. {Oppenheim, S. M.) 
Dhanai Chamar V. CiiuNNT. 14 L.R. 157 
(Rcv.)=17 R.D, 201. 
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Moveables and immoveables. 

S 49 — Moveables and itnmovcahlcs — In- 

slrument containing separable contracts — Move- 
ables and immoveables dealt ioith — Registration 
if necessary. 

If an instrument omluHlies an entire and in- 
divisible contract rclatini’ to immoveabh* and 
moveable properties and il cannot be looked ijua 
tlio immo\ cables tor want of registration, the 
whole must be excluded but where it contains 
two or more distinct and separabh contracts one 
dealinc* with immoveabhs and the ollur with 
moveables there is no bar to the C'ourt .idmit- 
tini^: it ill evidence for the purpose of sett line 
the rights of the parties qua the moveahle*-. 
(Tek Chand and Monroe, JJ.) Karvm vnd 
V. Uma Dai r Hans Ra f I.R. 1932 Lah 
495-^138 I.C. 369-:^33 P L.R. 715:-^A.I.R 
1932 Lah. 545. 

S. 49 — Mov'e.ibles and ininiov eahles- Un- 

rvei'^tered dei‘d transferrine iinmov cable and 
moveahh' proiierlv - -liiadmissihle evcMi as regards 
moveables See Re(.i^'ik \tion Acr. S 17 1 1 ) 

(/))-- M ovi< A uLi-.s \ N n 1 M \i ovr. ab'. ls AIR 

1934 Rang 303. 

Partition. 

S. 49 — Partition — last of bonds 

A mere memorandum containing a list of 
bonds allotted to the plaintiff’s shate on a par- 
tition does not reijuire i egistratioii. (Cuha and' 
M C (ihose, JJ) Kshtikv Mohan Pali 
C HOLIlHT'in V 'riTKAM 'f 'Ll KD\K 144 I C. 868 j 
--^6 R C 55^ 37 C.W N 112:- A I R 1933 ! 
Cal 474 I 

S. 49 — I’artilioii -I’artilion lists — “Xdinis- i 

sdiditv without registration. .SVc Kmumrvtiox | 
Act, *S 17 (1) (II). AIR 1935 Lah. 448. • 

S. 49 — Partition — P nregistered deed— .id- \ 

niissibihly to prove natiue of pos'se.ss'ion , 

An iiim'gisten (1 deed of partition though in- ' 
admissible to prove the partition, is admissible for ; 
collateral purposes of proving the nature of pos- I 
session. (D)oadieay, J) Svhih Sini.h v Da-! 
LII* SiNc.H 6 I.R.^ (Lah.) 119—145 I.C. 691 j 
--:-A.I R 1933 Lah. 422 

S . 49 — Partition — LI nregistered deed- 

^Idniissibility to prove debts leere not joint 

An unregistered deed relating to partition is in- 
admissible to prove that i)ropert> had beui parti- 
uoiud and that in coiiseciiience thereof, certain 
debts of the family realised by the defendants 
vvtTc not joint as the factum of paitition of the 
debts which the defendants seek to prove is clearly 
a “transaction” affecting the property. (Bltide, 
/.) Kishan Ciiand c’ Dina Naih I.R. 1933 
Lah. 132=141 I.C. 487- ^^34 P.L.R. 194= 
A. I.R. 1933 Lah. 574. 

S. 49 — Partition — Uiiregisti red deed — 

Not admissible. See Rli.isik \tion Act, S. 17 
(1) (b) — TbvRTiTioN. A. I.R. 1934 Pesh. 100. 

Pica of non-regiistration. 

S. 49 — Plea of non-registration of docif- 

ment — If open for the first tune before Privy 
Council 

A question of law* relating to the admissibility 
of a document by reason of non-registration can- 
not for the first time be allowed to be raised be- 
fore the Board when the plea cannot be disposed 
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of without deciding nice questions of fact on 
which the evidence is not clear and the parlies 
are at variance. (1892) A.C. 473, Applied. 
{l.ord Tomlin ) Oeficia'i. Liouid.vtor of Alooi i v 
Sons. LiJ) v I’kkrin R. Buriokikl. 59 I. A. 
161=10 Rang. 242=I.R. 1932 P.C. 151=55 
C L J. 362=36 C W.N. 677 - 136 I.C. 737 
=34 Bom. L.R. 1021 = 1932 A L.J. 706 = 1932 
M.W.N. 680=36 L W. 75=9 O.W.N. 930 
=A.I.R 1932 P.C. 118=63 M L.J. 131 - 
(PC). 

Receipt. 

S 49 — Receipt — Mortgage' bond — LJn re- 
gister! d- Relinijiiishment deed— Admissi hie to 
prov'c tr.insfer of debt See Rllfasf infra A. 

I R. 1934 Mafl. 176=66 M.L.J. 380. 

S. 49 — Receipt— Mortgage — Money due 

under- -Receipt for payment — Admisstbilily zeith- 
out } egistration 

A receipt for payment of moiiev due under a 
nioitgage, if it [Uirports to estingnish the mort- 
gage, IS not, if unregistered, admissible either as 
1 xtinginshing the liabilit> or for the purpose of 
slxiwiiig the .idinission of tlu mortgagee that he 
would return tlie mortgage bond after imdorse- 
ment uf payment (which comes nearly to the same 
tiling. ) (Muter and S K Chose, JJ ) Asanud- 
uix .Mondai. V As.mvilii.a. 142 I.C. 517=1. 
R. 1933 Cal. 304=36 C.W.N 738=55 C.L. 
J. 571--A.I.R. 1933 Cal. 198. 

S 49 — Receipt — Sale of mortgagee rights 

— Receipt excciUt'd two months after — Receipt un- 
registered— Oral eviduicc to prove payment. 
V(V Kkc.imraiion’ \er. Ss 17 (1) (r) and 49 A. 

I R. 1934 Lah 472. 

Relinquishment. 

S 49 — Rehmiuishmimt -Agreement bet- 
ween mortgagor and mortgagee — Kt'linqiiishmcnt 
of debt exceeding Rs. 1(K) — Need for registration 
— Not admissible as evidence of aii> ti ansaction . 
.See RLi,l^TKAru)N ,\ci, S. 17 (1) (b) — R klin- 

(juisKMENr A I.R 1931 Oudh 288 
S. 49 — Relinquishment — Peed of — Neces- 
sity for registration 

A deed by winch certain rights are reliiKpiishcd 
in respect of pro])erty over l\s. 100 reiiuires re- 
I gistration and is inadmissible as evidence without 
I registration. (Broadieav, J) Svhib Sjngh v. 

\ Dalip Singh. 6 I.R. (Lah.) 119=145 I.C. 

; 691=A.I.R. 1933 Lah. 422. 

I S. 49 — Relinquishment — Pocument relin- 

I quishing rights and recording payment — Adm'i^- 
[ sibility loithout registration. 

j A doeument purporting to declare that the 
: executants held no title iii a house and had re- 
j linquishcd their connection with it and also pur- 
; porting to record a payment of money described 

• as having been sent by them in rebuilding the 
j house, reciuires to be registered, and is inadmissi- 
j ble without registration. (Shadi Lai, C J. and 

Hilton, J.) Abdul Rahman v. Gurdit Singh. 
6 R.L. 657=149 I.C. 154=35 P.L.R. 570= 
A. I.R. 1934 Lah. 604 (2). 

S. 49 — Relinquishment — Unregistered 

deed — Admissibility — Proof of transfer of debt. 
A document by which the defendant relinqiiish- 

• ed his interest in a mortgage bond in favour 
' of his brother under a document which pur- 
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ported to be a receipt, the plaintiff, and authorised , 
the latter to collect the full amount of the debts I 
is inadmissible in evidence in so far as it ope- i 
rates to extinguish his right in the mortgage 
security j but there is no bar to its being ad- 
mitted'for showing the transfer of the debt it-' 
self, apart from the security. (Sundaram Che tty 
and Fakenham IValsh^ JJ.) Lakshmana^Natc- 
KER w Tayaram Naicker 150 I.C. 18=6 R. 
M. 708=39 L.W. 153=A.I.R. 1934 Mad. 
178=66 M.L.J. 380. 

Sale. 

S. 49 — Sale of immuvcahle property zvorth 

lesz tJuin Fs \{)(}^Unretjtstcred kohahi -Admissi- 
bilitv to prove nature of possession. 

An unregistered kobala effecting a sale of 
iiTimovcablc property of a value less than Rs. 100 
cannot confer title and is iii.idmissible as a title- 
deed ; but it can be admitted in evidence for the 
collateral purpose of showing the nature of pos- 
session. (McNair, J) Abdul Aitm z> Abdul; 
.Saitar 161 I.C. 734=8 R C. 540 — 61 CL., 
J. 590=A.I.R. 1936 Cal. 130 

Scope. 

S. 49 — Scope — Jkirt performance— Doc- 
trine of — Applicability of 

Rer Cornish, J . — The provishms of S. 49 arc ; 
mandatory and the doctrine of part performance | 
cannot be invoked in a case governed by the , 
section. 1928 A.C. 173, Ref. (Curgenven and \ 
Cornish, JJ ') Saimuvii^k z' \masubbier. 55 j 

Mad. 72=1. R. 1931 Mad. 657=132 I.C. 305 [ 
=33 L.W. 576=A.I.R. 1931 Mad. 580=60; 
M.L.J. 527. ' 

Surety bond. 

S 49 — Surety bond — Effect oj non- 

rc<]istraho}i. 

Where the surely bond is not registered the 
creditor cannot claim the amount secured as a 
charge of the property in the hands of the 
surctv. (Raaa and Btshcshzuar Nath, JJ.) Jat- 
NAKAiN Singh v, Tarmesitar Mur^o. I.R. 
1931 Oudh 350=132 I.C. 798 (1) '^14 O L. J. 
376=8 O.W.N. 544=A.I.R. 1931 Oudh 310. 

Unregistered document. 

S. 49 — Unregistered document- -Admis- 
sibility to prove nature of possessioii. 

Though the tiTins of a deed, which is inad- j 
niissible for want of registration, cannot be prov- 
ed, nor can the deed be used to prove possession, 
when possession has been proved by other evi- 
dence, the deed can be admitted in evidence to 
prove that the possession was adverse or to prove 
.separation between the members eff a joint family. 
43 Mad. 244 (P.C.), Rcl. on. (Staples, A. J. 
C) Munnalal V Narayan. I.R. 1933 Nag. | 
228=144 I.C. 312=A.I.R. 1933 Nag. 270. , 

S. 49 — Unregistered document — Recital 

that bride is given in marriage in lieu of domcr 
of cerlain amount and some items of immoveable 
property — Contract of guarantee by bridegroom's 
father- Admissibility of document 

When: an unregistered document incorporating 
a contract of marriage recited that the nika 
between tlic parties had been performed and 
that the bnde was being given in marriage in 
lieu of a prompt dower of a certain amount and 
certain items of immoveable property described 
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therein, and it also contained a personal covenant 
by the father of the bridegroom to indemnify 
the bride in case the dower was not paid by the 
hiLsband . 

Held, that the only effect of non-registratioii 
would be that the document would not affect 
any immoveable property covered by it or be re- 
ceived as evidence of any transaction affecting 
such property and that it could be used for the 
purpose of proving the amount of dower and the 
contract of guarantee entered into by the bride- 
groom’s father relating thereto. (Addison and 
bin Mohamad, JJ.) Mahomed Qasim v. Kucita 
Begum. 16 Lah. 1105=157 I.C. 69=8 R.L. 
78=37 P.L.R. 210=A.I.R. 1935 Lah. 375. 

S . 50 — Applicability— Both documents 

registered. 

Where both the documents are registered, S. 
50 has no application. (Aqarzoala, J.) Abdul- 
LATT Kha'lifa V. BiiinruK Gosain. 6 R.P. 374 
=147 I.C. 767=A.I.R 1934 Pat. 68. 

S. 50 — Mortgagee under prior unregis- 
tered deed — Notice to later mortgagee at time of 
registration of his prior deed. 

A mortgagee uiKh r a registered mortgage-deed 
caiiimt claim iiriority if the mortgagee under a 
prior unregistered mortgage' deed appears bcfc^re 
the Sub-Registrar and gives notice of his prior 
unregistered document at the time when the 
later mortgage-deed is presented for registration. 
And if the later mortgage-deed is executed 
simply consolidating previous deeds with much 
interest added and no actual money passes, such 
a notice given bv the prior mortgagee is equally 
valid, and the rule, that notice acquired after 
' payment of money is immaterial, is not vitiated. 
I 30 All. 238 and 1929 Lah. 500, Rel. on. (Addi- 
I son, /.) Rodhal Mae v Ramjidas. 6 I.R. 

I (Lah.) 165=146 I.C. 40 (1)=A.I.R. 1933 
: Lah. 609. 

i Ss. 50 and 17 (2) (before Amending 

Act o'f 1929) — Unregistered award— Charge 
created by—Priority 

A charge created bv an award prior to the 
Amending Act of 1929, which is not registered 
retains senioritv over a siibscqueTit mortgage-deed 
which is registered (Aston, Rupchand and 
Mehta, A. J. Cs ) Pahlumai. Santdas ^ Na- 
RAiNDA.s Dipchani) 27 S.L R. 121 — I.R. 

i 1933 Sind 157=143 I C. 863=A.I.R. 1933 

! Sind 151 (2) (F.B,). 

. S. 51 — Document entered in verong book 

' - -Validity of registration. 

Where a document which should have been en- 
tered in Book 1 was entered in Book 4 and the 
mistake was made by the registering officer in 
good faith and did not injure any innocent person. 

Held, that this error did not make the regis- 
tration invalid. 34 Bom. 202 and 52 M.L.J. 
482, Approved, (Sir Shadi Lai.) Satindra 
Nath v Jattndra Nath. 62 I. A. 265=63 Cal. 
1=42 LiW. 474=1935 A.W.R. 1177=8 R. 
P.C. 27=37 Bom.L.R. 833=16 Pat.L.T. 
739=1935 M.W.N. 1145=1935 O.W.N. 952 
=39 C.W.N. 1191=157 I.C. 419=1935 A. 
L.J. 1005=A.I.R. 1935 P C. 165=69 M. 
L.J. 503 (P.C.). 
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S. 51 — Transaction affecting immoveable 

property — Entry in Book IV — Validity of docu- 
ment. 

Where the language of the document clearly 
•expresses the nature o£ the transaction as one 
affecting immoveable property, and where it con- 
tains a description of such property sufficient 
to identify the same within the meaning of S. 21, 
Registration Act, the mere fact that the docu- 
ment has been entered in Book IV should not 
be regarded as invalidating the document. (Mua 
Bu and Bagiiley, JJ.) Lucy Moss v. Mah Nyein 
May. 149 I.C. 1113—6 R.R. 356==A.I.R. 
1933 Rang. 418 (2). 

■ S. 52 — Omission to give particulars — Irreguia 

rity. 

Where the Sub- Registrar who registered a document 
at the place where the parties lived taileil to mention the 
day, hour and place but otherwise, the execution was 
clearly proved 

Held^ that the omission on the part of the Sub-Regis- 
trar was a mere irregulaiiiy cured by S. 87 {SAadt ImI^ 
CJ. and Coldstream, J .) HaRKHURDAR SHAH v, MT 
Sat Uharai. LR. 1931 Lah. 705 (2) -132 I.C. 881 
(2)-36P.L.R 371 = A.I.R. 1931 Lah 677. 

S. 52 (1) {z^—Ccmpliance with — Person present- 
ing a document — Who iS. 

To conHitute a presentation under S. 52 (1) (tf) it is 
not necessary that the executant should himself or her- 
self personally hand the document to the registering 
officer; it is immaterial by whom the physical act is per- 
formed. Where the document is handed at first by an 
unauthorized person to the Registrar, who, however, 
registers it only after tlie executant admits execution of 
the deed, there is no invalidity and the requirements of 
S, 52 (1) {a) are sufficiently complied with, {Shadt /.ar/, ^ 
CJ.and Coldstream, J.) 15ARKHURDAR Shah z/. SaT 1 
Behaki. I R. 1931 Lah 706 (2)- 1321.0. 881 (2)= j 
36 P L R. 371 =- A I R, 1931 Lah 677. 

Ss. 68, 69 and 60 — Effect of registration. I 

The facts mentioned in the endorsement of the regis- 
tering officer may be proveil by those endorsements pro- 
vided the provisions of S. 00 have been complied with. 
9BomL.R. 401, Foil. {Beaumont, C,J. and Baker, 
y) VisVANATH V. Rahibai. 65 Bom. 103 = I.R. 
1931 Bom 117-128 I.C. 901 = 32 Bom.L.R. 1385= 
A.I.R. 1931 Bom. 105. 

Ss. 58 and 69 — Endorsement under — Signature 

eif Registrar— If attestation of execution of document 
under T, P. Act. 

If the condition for a valid attestation under the 
Transfer of Property Act are fulfilled, theie is nothing in 
law to prevent a Sub-Registrar from being treated as an 
attesting witness even though the signature of the Sub 
Registrar might have been made aho intuitu to satisfy 
the requirements of the Registration Act. When the 
Registrar made his endorsement on the back of the 
•document, he w'as simply carrying out his statutory 
duties under the Regi'jtration Act and was not purport- 
ing to attest the document. He made his s-ignature alto 
intuitu 2 tX\d it would be wrong to disregard the real pur- 
pose for which his signature appears on the document 
It may be true that the endorsement made by the Regis- 
trar in the course of his duties shows that the Regi'^trar 
received from the executant a personal acknowledgment 
of his signature. But the Registration Act did not re- 
quire him to affix his dgnature in the presence of the 
executant and the Registrar could and might have affix 
ed his signature to the endorsement at any time in the 
course of the same day. So no presumption could pos- 

Q. D.— IT-199 
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sibly be made in favour of the plaintiff that the signa- 
ture of the Registrar was affixed in the presence of the 
executant and that the document was duly attested. 
{Roys J.) Nibnia Baru v. Joharlal Sarkar. 61 
Cal. 625 = 38 C W N. 763= 161 I.C. 1063 = 7 R.O. 216 
= A.IR. 1934 Cal. 772. 

Ss. 58 and Endorsements under — Signature 

of registrar — If attestation of execution of document. 

The endorsements reejuired by S. 58, to be made upon 
the document legistered are in reference to admission of 
execution and the identity of the person, admitting exe- 
cution and not attestation. And though the registering 
officer is bound by S. 59 of the Act, to affix the date and 
his signature to all endorsements made in his presence, 
he is not bound to do .so at the time they were made, 
and will comply with the section if he does so on the 
same day at a ti 'ie when the persons who made the 
endorsements may not be pre&ent. Clearly, therefore, 
the section does not contemplate that the .signature of 
the registering officer to any endorsement is to be treat- 
j ed as that of an attesting witness lij connection with an 
I admission of execution. {Blackwell, y.) HarkiSANDAS 
' V. OwarkadaS. 161 1 C. 374 = 8 R.B. 342=37 Bom. 
j LR. 913= AI.R. 1986 Bom. 94. 

. S. Endorsement — Presumption— Document 

I not signed by one executant — Absence of note by Resist- 
I rar — P.ffect. 

I The endorsement of registration no doubt raises a 
j presumption that the executants or their duly accredited 
I agents had appeared before the Registrar, But if a 
document is executed by several persons and the same is 
I presented for registration by one who had a registered 
j power of-attorney but the Registrar’s endorsement does 
not state on whose behalf this power-of-attorney was, 
nor is there a note by the Registrar of the absence of 
the signature of one of the executants, the omissions are 
sufficient to rebut the presumption. {Datip Singh and 
Abdul Qadtr, JJ,) Mr. WaLAYAT JaN V. JaMAL DtN. 
151 IC. 462 = 7 RL. 138 = 35 P.L.R. 316=A.I.B. 
1934 Lah. 262. 

I S. 60 — Endorsement of registering^ officer — It 

evidence of execunon. 

Under S. 60, the certificate signed by the registering 
1 officer is evidence of the fact that the payment of money 
! referred to in the endorsement was made as therein 
j mentioned. But the mention in the endorsement of a 
' certain person as mortgagor does not prove the executiijn 
of the deed as a mortgage deed. {Srivastava, J.) 
Parmanand Misir V. Gur Prasad, ll Luck. 393 
= 157 1 0 567 = 8 B.O. 25 = 1935 O.W.N. 892 = A.I. 
R. 1936 Oudh 600. 

Ss 60 and Omission of deed from index 

does not invalidate registration. 

Compliance with the provision.s of Ss. 60 and 61 is 
quite enough for the completion of registration of a deed 
Therefore an omission of the particulars peitaining to 
such deed from the index kept in the registration depart- 
ment does not invalidate the registration as such, but is 
only a matter of importance for the purposes of notice. 
{Rachhpal Singh and Smith, J /.) SiTA RAM v. Raj 
NARAIN. 160 1 0. 145 = 6 R.O. 623=11 O.W.N. 
770 = A I R. 1934 Oudh 283. 

S. %^ — Sale deed — Endorsement of payment of 
consideration by Registrar — Evidentiary value of. 

An endorsement by the registering officer on a sale- 
deed registered by him, of payment of cash thereunder 
in his presence by the vendee to the vendor, is not only 
admissible in evidence under S. 60 of the Registration 
Act, but constitutes evidence of the fact of payment of 
the amount noted as consideration for the deed. The 
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onus of proving the contrary is thereby shifted on to the 
party viho denies payment of consideration to prove the 
contrary which he alleges. {Nu?iavutty and Zta ul- 
Hasan, //.) RaM ShaNKAR v. RAM MANOKATH. 
7 B.O. 339-163 1.0. 373-1936 O.W N. 11-A.I.B. 
1935 Oudh 86. 

S. 60 {X)~--~Certtficate of re gtstraiton — Effect. 

A certificate of registration thougii prtma facte 
evidence that the document has been duly legist ered 
according to law is not conclusive evidence of valid 
registration. {Paiy, C^J, and Afya Bu, /,) U AUNG 
Din V .Maung Aung Myint. 11 Bang. 207-147 
1.0 287-6 B.B. 167 = A.I.B. 1933 Bang. 194. 

— — S. 68 (2) — Order for production of document — 
Power of Sub- Re Hist tar. 

The Registration Act does not give any power to the 
Sub- Registrar or Registrar to order Uie production of a 
document after it has been regi'>terod anrl deliversd to 
the party concerned v ith a view' to examining the stamp 
duty thereon and making a leference to the Collector if 
necessaiy muh r S. 33. The subsequent production 
though made in compliance with an illegal demand is 
not sufficient to bring the ca'-e within S. 33. {Tek 
Chand, Abdul Qadir and Bhtoe, JJ.) ThaKAR DAS 
2 /. Emperor. 13 Lah. 745 -IB. 1932 Lah. 530 = 
138 I.O. 758 = 33 P.LB. 762-Al.R. 1932 Lah. 495 
(P.B.). 

S. 68 {2)^ Scope — Powers of Registrar. 

S. 68 f 2) does not confer upon the Registrar the 
power of < ancelling the registration of a document, the 
execution of which is not denied and which has been 
already legi'^tered by a Sub Registiar. A.I.R, 1932 
Lah. 495 (F.H.), {Shadi I.af C.J, and Abdul 

Qadir,].') Hussain aei shah v. sardar Au 
Shah. 149 I.O. 609 = 6 B.L 694 = A.I.B. 1933 Lah. 
786. 

S. 12— Appeal totder — Prc^requistte for appli- 

cabthiy of S. 77. 

An appeal under S. 72 is a pre-requisite of a suit 
under S. 77 of the Act. {Guha and Ghose, J J ) SeLA- 
MATUbbA CHAUDHUKl AKTAREKNESSA. 68 Cal. 

681 - IB. 1931 Cal. 719 = 133 I C. 591 = A.I.R. 1931 
Cal. 664. 

Ss. 72, 73, 74 and 76 —Execution of document — 

Meaning of— J f denotes mere signing. 

Execution of a do:umerit means nut the mere mecha- 
nical act of signing the document or getting it signed, 
but an intelligent appreciation of the ('ontents of the 
document and signing it in token of the acceptance of 
those contents. \Fazal AH, J.) KF.SHWAR Mfhka 
f«. RaJESWari PER.SHAI) Singh. 168 I C. 395 = 8 B. 
P. 194 = 16 Pat L T. 706 = A.I.R. 1935 Pat. 497. j 

^Ss. 73 (1) and 32 — Minor claiming under docu- { 

ment — Presentation fot registration — Validity — Hus- I 
band of minor mat riel woman acting under power of j 
attorney — Abpeal by — Competency of. 

Where a minor married woman presented before a 
Sub-Registrar a relinquishment deed executed in her 
fcl\ our for registration and the Sub- Registrar having re- I 
fuM‘(i to register it she executed a power-of- attorney in 
favoiii (if her husband who prefen e;d an appeal to the 
Registi u and got the document legistered. 

Held^ that the presentation by the minor claiming 
under the document sought to be regiNtered was perfect- 
ly vului, that the pow’er-of-attorney in favour of the 
husband was \ali(l m law by virtue of S. 5 of the Power.s 
of Attciny Act (1882) even though his wifewa.s a minor, 
and that he was competent to p'esent the appeal to the 
Registrar under S. 73 (1). {/Cnshnan Pandalai, J.) 
Chinnammi V. Venkayamma. I.B. 1933 Mad. 232 
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(2) =142 1.C. 646 = 1933 M.W.N. 636 = 37 L.W. 4711 
=A.IB. 1933 Mad. 407 = 64 M.L.J. 449. 

S. 76 (1) — Aimission of execution by implica- 
tion. 

If in proceedings under S. 73 of the Act, the Counsel 
for the executant slates that his client has no objection 
to registration but only he does not concede the validity 
of the document, it is an implied admission of -execution 
and the Distiict Registrar has jurisdiction to order 
registration. {IVazir Ha^an, C. J. and Btsheshwir 
Hath,]) Ra.M SaRUP SjNGH 2/ Gaya PRASAD. I. 
B. 1932 Oudh 334 = 139 I.C. 61= 9 O.W.N. 280 -A. 
LB. 1932 Oudh 178. 

S. 77— Applicability— Appeal under S. 72 as 

essential pre-iecjuisitc. See REGISTRATION ACT, 
S. 72. 68 Cal 681 = A I.R. 1931 Cal. 664. 

S. 11 —Circumstances for consideration — DocU'- 

ment executed by pardanas/nn lady. 

In a suit tinder S. 77, all that i> required to be shown 
by the plaintiff is as to w’hether the document was exe- 
cuted by the alleged executant, and whether the requiie- 
menis of law' as to presentation for legistration in due 
time to the proper office and in the mannei generally 
prescribed by the Act had been complied with by the 
person presenting the dociinunt for registration. W here 
a document is alleged to have been executed by a parda-. 
nashin lady, the question w’hether tlie dex ument w'as 
executed undei circumstances which would make it 
operative as against a paidana'-hin lady is alien to the 
enquiry under S. 77. (Mitter, /.) ABDUL (iAFUK 
Bhuiya p. Radial Haquf. I.R. 1932 Cal 686= 
139 I C. 234 = 65 C.L.J. 107= A I R. 1932 Cal* 688. 

S. 77 — Dtcree'" — AUaning of — /)ecree affirmed 

on appeal — lAmitation for presentation for registration 
of document — Starting point — Original decree or appel- 
late decree. 

The suit contemphted by S. 77 is one for a deciee 
directing the document to be registered .... if it be duly 
piescnted for registration within 30 days after the pa'-s- 
ing of such decree. A registering officer has no juris- 
diction, therefore, to register a document which is not 
piesented within 30 days of the date of th^ deciee of the 
Civil Com t. Rut the word “deciec” in S. 77 means a 
final decree and if an appeal is filed from a deciee, the 
document may be pie-ented for registration within 30 
days of the decree of the appellate Court. If the de-^ree 
of the lower appellate Court is affirmed by the High 
Court in second appeal, that deciee will merge in the 
decree of the High Court, and it will be open to the 
High Court to pass the very order which the lower 
appellate Court was competent to pass and to direr t the 
document to be rcgKteied wiihin 30 days of the decree 
passed by the High Court. (Ea JA'i,]) KeSHWaR 
Mehka z/. Rajf.swari Pershad Singh. 158 10. 
395 = 8 R.P. 194 = 16 Pat. LT. 706 = A I.R. 1935 
Pat. 497. 

S 77 — No allegation of necessity or accident — 

Refusal of Registiar to register — Suit for compulsory 
registration — No question of interference with Regis- 
trar's discretion, 

S. 34 is subject to S. 77 herein there is no piovision 
as to the time within which the parties are to appear to 
admit execution. It is only when urgent nects-ity or 
unavoidable accident is alleged and made out that the 
Registrar can exercise his discretion. When, therefore, 
neither of those conditions was alleged but the Registrar 
refused execution on some other erroneous ground, 
there can be no question of interfering with his discre- 
tion in a Suit brought under S. 77. i^Sunda ram Chetty 
and Paksnham Walsh, ]],) RaMASWAMY CHETTIAR 



3173 


CIVIL, CRIMINAL AND REVENUE. 


3174 


BEGISTKATION ACT (1908), S. 77. 

V, Srinivasa Piilai. 148 I.C. 94 = 6R.E. 440 = 38 
L W. 1000-1933 M.W.N. 1373 = A.I.R. 1934 Mad. 
Il3=6b ML.J.424 

S. 11— Omission to file suit under — Suit for 

sPectfif perlormanct — // barbed, 

Whertiihe plaintitf and defendants had entered into 
and reduced into wiiting a contiact of exchange, but it 
was not registered and the eau>e for not having got it 
registered was tntirely due to the laches of tire defend 
ant and the plainiitf did his very btst to get it register- 
ed but failed liecause the defendant failed to attend 
before Sub Regi-trar and Registrar and subsequently 
removed himself fioni the juiisdiction of the Indian 
Registration Authorities aiKl the plainlid rlid not follow 
the procedure piesctibed in S. 77 after the Registrar’s 
refusal. 

Held^ that the Registrar’s ortler of refusal was correct 
in th circiimstanc(*s and even, if challenged by a suit 
under S 77 couKl not have been set a‘'ide, bteau'^e the 
Ct)urts Could not compel the Regi'^tiar h) register a 
document, the registration ot which was contraiy to the 
provi'ions of the statute diid consequently all the laches 
were on the defendant’s sid^ tin- erjuities were very 

stfongly in plaintiff’'- favour aiul that a suit for ’•pecific 
performaiK'e of the exchange to direct the defcnilant to 
execute and register a tresli document on the lines ot the 
original deed did lie and rould lit decreed. i 

field, flit thcr^ that plaintiff could also be decreed 
possessicjii of the land whn h he was to be given under ' 
the exrhang after tne ex< ution of the necessary deed. 
{Friyer,J,C^ HaSH^SHAR NaT H r/. MIAN FkKOZ 
Shah. A.I R. 1935 Pesli 12 . 

S. 77 — Order of n fusil not made — Suit held to 

be pieiiiature -Fresh snit afti-r order of refusal not 
baried. SteO. 1’. (.OOK, (.) 23, R. 1 — JiAR TO IRKSH 
SUIT. AIR 1932 Lah 138. 

S 77 — Repn'^eut>itirt'-~Rtal inoner alleging sale 

to b' heiianii — Suit by alleged teal owner — Maintain 
ability „ 

Whrre a suit w.is instituted by a peison under S. 77 
on the footing that the deiendant was a benaniidar for | 
him in re-pect of a sale-d^ed and that he acted in i 
collusion wiiti tlie executant of the deed in not prosecut- j 
ing the app al against the o der of the Sub- Registrar , 
refusing r- gistrafion of the d curnent, 

field, that the plaindlf claiming to be the real owner 
was not a ifprestntative of the alleged benaniidar, (hat 
he could not be s.nd to be a p^^ison having a direct 
relation to the documtnt, t.hat he could not present the I 
sale dee.l for registiation under S, 32 and f here could be | 
no appeal by him to die Regisitat under S. 72 and the j 
defr-ndant hiVing g.veu up the appeal presented by him j 
under S. 72, c-aild not bring a suit under S 77 and the 
plaintiff \\m\ \ni locn^ stao ii to bring the suit under 
S 77 on the foo'ing that the defendant w’as benamiclar, 
as he is hound by the art ot the alleged btna nidar 
under S. 32 {Giiha aod Gho^e, J J.) SeLAMATUI LA 
Ch XUDHIJRI 7 . AKTARERNPh-Sx. 58 Cal 681 = I.R. 
1931 Cal. 719 = 133 I C 691 = A.I R. 1931 Cal 664. 

S 11— Suit under— C cud It ion V for filing. 

No suit can b*- brought under S 77 until the remedies 
open to the plaintiff under that Act have been exhau**!- 
ed, that is, urti) the Registrai clearly rejected the appeal 
against the order of the Sul -Registiar lefu^ine to regis 
ter the dommeni. (^7'a**p, J) (!KN1 R AL Rank OF 

INUIA T.til V. s. S ('M xRAYA X’ Co. I.R. 1931 Lab 
929-134 I C 481 = A I R. 1932 Lah 126. 

S. 77 — Suit undtr- Ex paite deciei — Decree set 

aside — Ififtct— Validity d dted 

Where registration of a document was effected pur'^u- 
ant to an ex parte decree in a suit under S. /7 but the 
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ex paite decree was later on set aside, the registration 
effei ted under the decree had disappeared or stood 
automatically cancelled even without an application by 
the contesting party to have the original registration 
cancelled. Finally a decree on the merits was passed 
I directing that the document should be presented for 
I registration but the document W’as not presented and 
registered within 30 days of the fresh decree, 
j Held, the plaintiff lost all benefits under the decree 
' and the document i> inadmissihlo and no suit can be 
founded on it. (Frafei,/ C.and Saadud tin, A.J.C.') 

Qamar Gul Khan v Muhammad akram Khan. 

141 I.C. 384 A I.R. 1933 Pesh. 24. 

, S. 77 — tsuit under — I nh uctunus termination — 

' Suit for specific performance — Maiiitamahility. 

\ S. 77 dues not piovide the exclusive relief to a plain- 
tiff W’ho has paid •k'onsirieration and earnest money to 
the defendant w ho has promised the tiaiisfer to him of 
the imrvovable property. The mere failure of a suit 
under that section or it.s infiu'tuous termination cannot 
operate as res judicata in a suit bi ought for the specific 
peiformance of theoiiginal contiact and for recovery of 
possession of the immovable properly {^Sulatnian, A. 

C J. and Young /.) ILXL Ki^HKN IMS rc KECHAN 
Pandey. 54 All. 68 = IR 1932 All 209=1361.0. 
561 = 1931 A.L J. 1092 = A I R. 1932 All. 96. 

.g 77 — Suit under — Ijinttation—Computiition — 

Date of institution of suit. 

Registration of a document was refu‘'ed on 3 11 1928; 
the suit under S. 77 was filed on 1 12 1928. The defen- 
dant who was a lunatic on the date of '^uit died on 
15 12-1928 and his hei»s weie substruiecl on 18 1 1929. 

Held, the suit was not barred ly limitation; it can- 
not be said that there was no legally instituterj suit on 
1-12-1928, simjily Irecause no guardian ad litem 
appointed; n<m can it be said that the suit was instituted 
only on the date of sub'titution of the heiis of the 
O' igmal defendant. {Henderson, J') PkaSaNNA Ram 
Ghosh 7A Ankxr Ali. 153 I.C 621 = 7 RC. 388 = 
38 OWN. 900 = A I.R 1934 Cal. 833. 

S. 77 — Suit under — Other claims — Joinder of. 

No other claim ran be coupled with the prayer to en- 
force registration of a document in a ‘'uit under S. 77. 39 
C.L J 40, Foil. {Patterson^ J ) PROBADHA (JOAI INI 
V. IJXNKA I5FHARI MONDAL. 142 IC. 620 = I.R. 
1933 Cal. 802 - 56 C L J. 413 -= A I.R. 1933 Cal. 196. 

S. 77 — Suit unde I — TamPtred dodtment. 

No suit for compulsory registration under S. 77 can 
be based on a tampered doc'unient. (^Patterson, Jf) 
PROBADH X GoaT.INI v. BANKHA PFHARI MONDAL. 

142 I.C 520 = I R 1933 Cal 302=66 C L. J. 413 = 
AIR 1933 Cal. 196. 

Ss. 82 and 83 — Sanction for prosecution — If 

condit. on pi ecedi nt . 

Permission of the authorities mentioned in S. 83 of 
the Registration Act isn'-cessary before an accused can 
be pro^'ccuied under S 82 of the Act. A prosecution 
without sanctiem is illegal and not merely an irregularity 
which can be cured. A sanction obtained after com- 
mittal to Sessions and before the hearing commences in 
the Sessions Court is of no avail and does not validate 
the trial. Nor is the ('elect me cuiable by S 537 of 
the Cr. P. C’ode. {Sulannnn C J,. Kendall and Bajpai 
//.) Emperor v. Mc^iammad Mphdi. 162 I.C. 
667 = 7 R A. 365 = 36 CrLJ. 137 = 1934 A L.J. 966 
= 4 A. W R. 624 = 1934 Cr.C. 1291 = A.I.R. 1934 All. 
963 (FB). 

S. 82 {c)—Appli< ability — Assuming name of 

ncn-exiH;nt person— If rfftnee 

The wording of S 82 (Ois ‘‘whoever falsely perso- 
nates another*’ which is quite different from “whoever 
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EBGISTBATION ACT (1908), S. 82. 

falsely assumes a fictitious name.** To constitute an 
offence under S. 82 (c), the accused should have perso- 
nated another person. Merely assuming the name of a 
person not in existence is not an offence under the sec 
tion. Cr. Appeal No. J930 of 1922 and 4 M. K C. R. 
18, Foil /.) Emperor v, Rangammal. 159 

I.O. 166(1) = 1935 M.WN. 1162 = 8 RM. 455(1) = 
42 L W. 662 = 1936 Or.C. 1254 (1)=A.I.R. 1935 
Mad. 913. 

S. 82 fc)— Offence under, ingredients of. Sed 

PENAL CODE, s. 205 AND REGISTRATION ACT, S. 82 

(0. 42 L.W 662=1936 M.W.N. 1162=A.I.R. 1935 
Mad. 913. 

—3. 82 (d) — Abetting wrongful personation — 

Nature of offence. 

Where a person assists another in ^jvrongful persona- 
tion before the registration officer, he is guilty of an 
offence under S. 82 {ji). {Panckndge and Patter^on^ 
//.) Montajaddi V. Emperor. LR. 1933 Cal. 
342=143 I.O. 16 = 34 Cr.L.J. 626(2) = 1933 Cr.C. 
794 = AIR. 1933 Oal. 481. 

^S. ^I—Applicjblity — Defect tn procedure — 

Mistaken view of law. 

Where a registering officer acts with due care but 
takes a mistaken view of the law, the mistake must be 
treated as a defect in his procedure, to which the pro 
visions of S. 87 apply. 27 All. 57, Dist. {Macnatr, O. 
JC.) HINDU V. VtruoHX. 27 N.LE. 116 = IR. 
1931 Nag. 158 = 134 I C. 286 -= A.I.R. 1931 Nag. 159. 
— S. 87 — Applicability — Delay in presentation — 
Jurisdiction of Registrar, 

Presentation at the wrong time stands on the same 
footing as a presentation by the wrong person, and in 
either event, the defect is not a mere defect in procedure 
on the part of the Registrar so as to bring into play the 
provision of S. 87. In either case the Registrar has no 
jurisdiction to register. {Page^ C, J. and Mya Bii, /.) 
U AUNG Din V. Maung Aung Myint. 11 Rang 
207 = 147 I.C. 287 = 6 R.R 15 7 = A.I.R. 1933 Rang. 
194. 

—3. 87 — Applicability — ’Sub Registrar acting under 
S. 30 — Omission to state the same — Irregularity — Regis- 
tration not invalid or ineffective. See Registration 

ACT, S. 30. 58 Oal 133 = A.IR. 1931 Oal 478. 
— S. 87 — Applicability — Want of furisdiction. 
Where the facts of a case do not show a defect of 
procedere bat on the contrary they disclose a want of 
jurisdiction in the Registering Officer, S. 87 does not 
apply. (A'rr Lancelot Sanderson,) DOITIE KaRAN v. 
LaCHMI Prasad SINH A. 68 I, A 68 = 10 Pat. 481 = 
IR. 1931 PC. 97 = 131 I.O 321=8 OWN 618 = 33 

L. W. 696 = 1931 A.LJ 489-33 Bom.L.R. 434 = 14 
O L J. 403 = 12 Pat L.T 643 = 35 0.WN. 354 = 1931 

M. W.N. 241 =53 0 Ii J. 198 = A.I.R. 1931 P.O. 62 = 
60 M.LJ. 441 (P.O.). 

— -S. 87 — Appointment of an official by Registrar 
to do registration — Defect in appointment — Effect of. 

See Registration act, S li AIR. 1936 Lah. 301. 

■3. 87 — Defect in procedure — Document presented 
by one of mortgigees — Registrar registering it tn absence 
if executant. 

In seeking to apply S. 87, it is important to distin- 
gaish between defects in the procedure of the Registrar 
and lack of juri-diction. “Where the Registrar has no 
jurisviiction to register as where a person not entitled to 
do so presents for registration, or where there is lack of 
territorial jurisdiction or A'here the presentation is out of 
time, the section is inoperative,’’ 7 R 624, applied. 
Where a document is presented by one of the mortga- 
gees and the Registrar registers it in the absence of the 


RELiaiOnS ENDOWMENT. 

executant, though there is a contravention of S. 34, the 
defect is only one in procedure and the registration is not 
illegal so as to m ike the document in id ni>'«ible. {^Cold- 
stream and Jai ImL JJ) MUNI LaL v H \JI 
Ghulaim HussxiN NUR Ahmad. 16 Lah. 1019 = 
157I.C. 78(2) = 8R.L. 81=38 P.L.R. 36 = A.I.R. 
1935 Lah 416. 

S 87— Illegality— Document registered though 

presented four months after execution. 

Where a document is presented to the Sub Registrar 
for registration after the expiry of four months from 
the date of the execution under S. 23, the Sub-Registrar 
has no jurisdiction to entertain the application or to 
register the document, and the defect cannot be cured by 
S. 87. A. I. R. 1929 P. C. 279 ; 23 All. 233, Rel. on. 
{Pnmm,y) MaUNGAUNG DiN f/. MaUNG AUNG 
Myini. 11 Rang 15 = 1 R. 1933 Rang. 25 (2) = 141 
I.C. 705 = A.I.R. 1933 Rang. 5. 

S 87 — Irregularity — Death of executant — Pre-' 

sentotion by some of his representatives — Validity of 
registration. 

The registration of a document presented by some of 
the representatives of an executant who is dead at the 
time of the presentation of the document is good regis- 
tration. Even assuming the procedure adopted is de- 
fective, such a defect is curable by S. 87. (C. C Ghose 
and Pearson, J J.) GaYESH ALI SaRK AR z/. CHINTA- 
haran Chanda. 68 Oal 876 = I R. 1931 Cal. 655= 
1331.0 191 = AI.R 1932 Cal 110. 

“S. 87 — Omission to give particulars under S. 52 

— Irregularity — Omi*.sion cured. See REGISTRATION 
ACT, S 52. A I.R 1931 Lah. 677, 

RB-HBARING. C. P. CODE, S. l5l, O. 9 AND 
o. 47. 

RE IMBURSEMBNT. 

See (1) CONTRACT ACT, SS. 69 AND 70. 

(2) MOK'IGAGE—REIMBURSEMENT. 

RELA.TIONSHIP. 

See (I) Evidence act, S. 32 
(2) Landlord AND Tenant. 

RELEASE. 

See also ( 1 ) EVIDENCE ACT, S 92. 

(2) Registration act, S. 17(1) (i5). 

Distinction from partition. 

A deed by which co owners divide property in .^everalty 
is a deed of partition and merely becau^'C mutual relea'-e 
is an incident of the divi-ion, the partition deed of release 
does not become a relea^e. M ireover a deed of release 
is a one-.^'ided document and binds the executant alone 
while a partition is an agreement between two or more 
persons who are all bound by it, ifrmng F,C.) RaM 
LAL. V, Emperor. ll Lah. L.T. 167. 
RELEVANCY. 

See (1) Evidence. 

(2) Evidence Act, S. 8. 

RELEVANCY OF TITLE. .5*^^ Cr. P. Code, S. 145. 
RELIEF 

(1) C. P. Code, S. i5i and O. 7, R. 7. 

(2) PRACTICE— Relief. 

RELIGIOUS BEQUEST. 

Ste Wii l— Construction. 

RELIGIOUS ENDOWMENT. 

See also (1) ADVER.se POSSESSION. 

(2) Deed -Construction. 

(3) Hindu Law— Religious Endow- 

ment. 

(4) Limitation act, Arts, 120, 142 and 

144. 

(5) Mahomedan Law— religious En- 

dowment. 
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EELIGIOUS ENEOWMENT— Alienation. 

Alienation. 

Arch aka- 
Cypres doctrine. 

Dedication. 

Dbarmasala. 

Founder’s rights. 

Idol. 

Mabant. 

Manager. 

Math 

Private trust. 

Public oi private. 

Bight to sue. 

Scheme. 

Shebait 

Sikh Gurdwara. 

Takias. 

Temple. 

Trust. 

Trustee. 

Wakf. 

Worship. 

Alienation. 

■' Ahenatton — Shtt>ait — Ije facto — Powers to set 

aside aluuativn by the pm ions shebait . 

A de facto sheLaii ih a^ much entitled as a de jure one 
to maintain a j-uit to (leclaie the alienations by the pre- 
vious shebait invalid. 24 C. 77 and 9 C.L.J. 597, Kel. 
{.Suhrawardy and Gtahaniy JJ) SiKiS CHANUKA 

Saw j/. UpknijRa Na'ih Giki Das- LB. 1932 Cal. 
81=136 1.0. 273=35 0 W.N. 7^8 = 64 C.L.J. 544- 
A.I R. 1931 Cal. 77(3. 

" Alienatton — A/aha nt — Po7v*r to compromise and 

to create an inte/cst beyond his li/etime. 

It is within the po\\ti of a mahdnt to make a compro- 
mise creating an interest in the property beyond his own 
lifetime, vhere such compromi'-e is lor the benefit of the | 
estate. In cletei mining whether a con promise is for the 
benefit of the estate, the test is whether ihe compromise 
was ill fact concluritd with the object of saving the estate 
from unnei es-ary loss. ( Daftp ^vtgh and Beckett, JJ,) 
Uttam Das z^. c:()mmit'ii<e op Managpment ok 
Gurdwara Hhai, Thpru. 153 I.C. 430-7 R.L 431 
-A.1.B. 1934 Lab. 964. 

Alitnalion- I’os^ession of alienee adverse— Pro- 
perties of idol n'ay be lost by aclver.'-e possession. See 
ADVERSE POSSISSJON — RlLIGJOUS LNDOWMEMT. 

11 Pat. 701. 

- ■ Aitennitofi — Suit by one of sez>eral succeeding 
shehai ts — A/a / ntaih a In I tty. 

Quaere, — Whether when some of the successors of 
the grantors sht bait- do not question an alienatb n by a 
former shebait, a .-uit can he for impeathing the aliena- 
tion at the nstance < f one of the shel aits who succeeds 
to one of the grantors of permanent mr^krari lea.'-e. 
ter and B. N Ran, J J.) KONAbD Du^CAN CrOMAK- 
Tic z/. Sri Sri I^war Kadha Damodar Jew. 62 
C.L.J. 10. 

- A/ le nation — 5//// to set aside — Csnipetency to 
maintain — t uture shibatt 

In the ca'-e of public and charitable endowment any 
person who is in any w’ay interested in the trust is entitl- 
ed to maintain a suit for a declaiatic n that the aliena- 
tions made by the trustee are not binding on the trust. 
In the case of private trust, a peison interested in it as 
a member of the fandly for whose ppiritual benefit the 
worship of the i< ol was e^tablished and who has further 
the prospect ol holclii g the office of shebait is entitled to 
maintain a suit to set a^ide an improper alienation by 
the shebait in office. 52 C. 809 (P.C.J; 55 C. 919 (P.C,); 


RELIGIOUS ENDOWMENT-Dedlcatlon. 

6 C. 764 (P.C.), Ref. i^Snhrawardy ana Graham^ JJ^ 
SiRis Chandra Saw v, Upendra Nath GiRi DaS. 
LB. 1932 Cal. 81 = 135 I.C. 273-36 O.W.N. 768 = 64 
C.L.J. 644 = A.1.R. 1931 Cal 776. 

Archaka. 

Archaka — Archaka mtras right — Removal of idol 
from principal shrine to new shnne — Right of old 
archakas to mtrasi rights in ni w shrine. 

The utsdva of a particular deity was kept and worship- 
ped in the shrine of another deity Subsequently it was 
removed and installed as an object of independent wor- 
ship in a new shrine. Prior to such removal, that idol 
was worshipped by the archakas of the principal shrine, 
but not as an object of independent worship or as a 
separate source of income. Afiei its removal to the new 
shrine, the worshiji was pei formed by the archakas as 
paid servants of the Devasihanam and not as in the 
case ot the old shrine, without any fixed pay and by 
taking the offerings, etc. The offerings, and all other 
souices of revenue went to the Devasihanam, 

Held, that when a principal deity is wcishipped in a 
shi me, other idols placed theie and leceiving the benefit 
of that wor>hip are not usually regarded as objects of 
independent mirasi rights of W’or^hip; that the fact that 
the old archakas performed worship of the deity in 
the old temple, could at least only give rise to a presump- 
tion m their favour of archaka niira**! light in the new 
shrine, which, however, had been rebutted by evidence 
as to subsequent conduct, namely, receipt of a fixed 
salary instead of ihe offerings and other collections. 
KVaradachiinar and Burn, JJ,) Ski MAHANT 
PRAYAG DOSS JKE VaRU 7/. GOVIN DACHARLU. 167 
I.C. 647 = 41 LW 63 = 1935 M.W.N. 69 = A.I.E. 
1936 Mad. 220 = 68 M L.J 296. 

Cypres doctrine. 

Cypi es doctn ne — Applicability, 

Wfiere directions of Court are applied for by the 
executors of a will on the ground that the funds in their 
hands are not suffiaent for the purpose of carrying out 
the wishes of the testator who directed in his will that 
a temple should be built out of a portion of the residue 
after the debts have been paid the Court may vary the 
directiims of the testator by the appliiation of Iha cypres 
doctrine. That doctrine is only ajiplied where, from 
lapse of time and change of circum'stances it is no longer 
btnefiiial to apply the property left by the founder or 
donor in the exact w^ay in which he has directed it to 
be applied, but it can only be applied beneficially to 
similar pui posts by different means. In re Campdiu's 
Chanties, 18 Ch. D. 3l0 Ref. ^Tyabji, J.) BaL- 
KRISHNA Z/ VINAYAK. 1 B. 1932 Bojh 618=1391.0, 
694 = 34 Bom.LB. 113 = A I.B. 1932 Bom. 191. 
Dedication. 

— Dedication. 

The instiipiion ‘Om* on the kotha of a non-Maho- 
medan iakia does not prove dedication nor the fact that 
the kofha was built by public subscription {Dalip 
Sini,h,j) Wadhawa V, Allah dhta. I.B 1932 
Lah. 163= 136 1.0. 681=33 P.LR. 180 = A.1.E. 
1932 Lab. 220. 

Dtdicaiion^ Charitable intention unaccompanied 

by present gift, 

A compromise decree containing a clause as follows; 
“and it is further ordered ^nd decreed that the rents of 
bazaars and with the income of Rs. 5,( 00 to te contribut- 
ed equally by the plaintiff and the 1st defendant to be 
devoted to such charities as they shall agree upon.** 
Held, that the provision was not sufficient to create a 
charitable gift because though there was a charitable 
Intention it was unaccompanied by a present gift. 
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BELIGHOTJS ENDOWMENT— Dedication. 

iB^asUy, C,J, ind Cornish, /.) RaJAGOPALA ChETTY 
V. OFFICIAL ASSIGNEE OF MADRAS. 1932 M.W.N. 
289. 

~~Dt dtcatton — Debutter nature — Proof of — Deed 

of endoio>ntnt — If essential '-Conduct of parties — Ad- 
mtssibiliiy as evidence of dedication — Rent' free grant — 
/ f debutter. 

In order to establish the debutter nature of a property 
it is not necessary that in every case a deed of endow- 
ment should be forihcoinirif;. The course of dealings 
by the parties may furnish evidence of dedication in the 
absence of any deed. Hut at the same time, very 'strong 
evidence must be fortlicoming to j^rove debutter in the 
absence of a deed. A lent-free grant is not necessarily 
debutter. An assertion in a mortgage executed by the 
predecessor of a parly that a certain property is partible 
secular property with which he had power to deal is 
of evidentiary value as against those t laiming (in the 
character of shebaits) under him of the fact that the 
property was dealt with as scudar property, although 
the evidentiary value may l:)e very slight. {VftUer and 

B. N, Rail, //.) Ronald Duncan Cromartic 
SRI Sri Ishwar Dadha Damodar Jew. 62 C.L.J. 
10. 

“Dedication — Nature and incidents. See HlNl^U 
Law — ReligioUvS Endowment— Dedication. 10 

Pat. 388 = A.IR. 1931 Pat. 275. 

Dedicatio.n — Proof of. See IlrNDir LAW — RE- 
LIGIOUS Endowment — Dedication. 34 Bom.L. 
R. 415-A.r.B. 1932 Bom. 305. 

’—Dedication — Proof of — Mode of enjoyment — 

Relevancy of. 

In dealing with the question whether an endowment 
is real or nominal only, the manner in which the dedicat- 
ed property is held or enjoyed is the most important 
point for consideration. Though a mere abuse of trust 
by the trustee for the time being cannot affect the vali- 
dity of an endowment where there is no question about 
its being a real and valid endowment originally yet 
when til question is whether the endowment is real or 
fictitious, the mode of dealing w.ith it by its donors and 
successors is an important matter for consideration. 27 

C. 242, Full. (^Mahomed Noor and Dkazde, JJ^ CHA- 

turbhuj Singh v Sarada Char an Guha. 11 
Pat. 701 « 141 I c 157 = I R. 1933 Pat. 47 - 14 P.L. 
T. 509= A I.R. 1933 Pat. 6. 

-Dedication — Proof of — Use of family property 

for temple fora number of years. See HINDU Law — 

Religious Endowment— dedication. 34 Bom. 
Ii.B. 733 = A.I R. 1932 Bom. 439. 

“Dedication — Property subject to a charge and not 
a trust in favour of charities. See HINDU Law — 

Religious Endowment —Dedication, A. I.R. 
1933 Mad 204. 

^Dedication — Real or illusory — Tests. See HlNDU 
Law — Rei loious Endowment — dedication. 10 

Pat. 388 « A I.R 1931 Pat. 275. 

-"/yed nation — Temple — Dedication to the public ' — 

Proof. 

Some of the tests for considering the question whether 
there should be a presumption of dedication are user by 
the public, w'orship by the public and offerings by the 
public. 15 Bom. 612; 23 Bom. 659 ; 50 C. 292,’ Ref, 
{Bean m out, C J. and Blackzvell, J.) NaRSIDAS v. 
Ravish ankar. I. E. 1931 Bom 107 = 128 I.O. 891 
«32 Bom L.R. 1436 = A IE. 1931 Bom. 33. 

] — “Dedication - Test of — Complete or partial dedi- 
cation— -Subsequent conduct of parties. See HINDU 
Law — Religious Endowment — Dedication. 55 
C. L.J. 26»A.I.R. 1932 Cal. 419. 


BBLiaiOUS ENDOWMENT— Math. 

Dharmasala. 

Dharmasala — Meaning!. See SiKH OURDWA- 

RAS act (1925;, S. 16 (2). 13 Lah. 6- A.I.R. 1932 
Lah. 268. 

Founder’s rights. 

otindePs rights — Rt voc ation . 

The rule that a founder or his descendants cannot 
revoke an endowment applies only to endowments which 
have been validly created; to be valid and ii revocable, 
the endownnent must be created in perpetuity for religi- 
’ ous or charitable purposes and not Ije merely a tempo- 
rary arrangement vsithoiit a complete and ab-.oliite trans- 
fer. {Mahontr’d floor and Dhavle, /]•) LH M UKBHUJ 

Singh v. Sarada Charan Guha. H Fat. 701 = 
141 IC. 157 = 1 R. 1933 Pat. 47 = 14 Pat.L.T, 509 = 
A.I.R. 1933 Pat. 6. 

Idol. 

Idol — Properties vc'^ted in — -Alienation for un- 

authorized purpose — Possession of alienee adverse. See 
Adverse Possession — Religious Endowment. 
11 Pat 701. 

Idol— Right of suit of. See RIGHT TO SUE. infra. 

62C.LJ 153 

Idol — Trust in favour of —Defendants in posses- 
sion denying tru^t and setting up adverse title — Suit by 
plaintiff on behalf of the institution — No liability to be 
non suited on the ground of want of power to represent 
the idol. AVi* fllNDU I.AW— RELIGIOUS KNDf)WMENT 

—Idol. 34 Bom.L.R 415 -AIR. 1932 Bom 306. 
Mahant. 

See Math and Sikh Gurdwara. infra. 

Manager. 

Manager — Position ot — Express tru-tee for the 

purpose of S. 10, Limitation Act, See I iMri' ATION 

ACT, S. io—Expkess Trustee. A.I.R. 1935 Mad. 
483. 

Math. 

Math — Asthal — Pitncipal and subordinate 

Asfhals — Superior rights of Mahant of principal 
Asthal 

Subordinate Asthals may have and often do have each 
a Mahant ot its own at their head. An original founda- 
tion with a Gaddinashin M.ihunt exercising jurisdiction 
over a subordinate Asthal or Math with a Mahunt of its 
own is not unoften found with relations existing between 
them in respect ot proprietary lights to their respective 
posse'^sion depending upon their respective constitutions. 
{Mukeiji and S. K. Chose J J ) COBINUA RaMaNUJA 
Das z/. Ram( HAKAN Ramanuj Das. 63 Cal 326 = 
164 I C 33=^9 R.C. 115- 620LJ 163. 

Math — Mahant — hlettion of — Validity of — 

Omission to invite general body. 

Installation is a ceremony for giving publicity to the 
fact of the elevation of a candidate to the giddias 
Mahant, and the mere omission to invite the general 
body of gadclinashins would not by itself vitiate an 
election otherwise valid. {Addison and Agha Haidar ^ 

//.) Sham Das^i. Mahaiik Das. 14910. ll87 = 
6B.L. 811 = 36 P.L.R 129 = AIB 1933 Lah. 916. 

Math — .Mahant — Head of several Maths— Power 

to divide Asthals as between his successors and to saddle 
property of one with reservation in favour cf another — 
Custom. 

In the case of a Mahant who has a number of separate 
asthals which by usage have all been held by one man, 
the Mahant ordinarily has no power to provide for the 
division of the asthals as between his successors or to 
saddle the property of one or more of the component 
asthals with a reservation in favour of theothe'S. The 
essence of the law governing Math is in the following of 
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BEIiIOIOtTS EKDOWHENT— Matb. 

custom or usage ; and such a separation would prima 
facie be impioper unless there weie special circumstances 
justifying it, and cannot be supported in the absence of j 
proof of custom justifying such a course. {Mukerfi and 
S. K. Ghose.JJ ) GOBINDA RAMANUJ IMS v. KAM- 
CHARAN Ramanuj Das. 63 Oal. 326 -=164: 1.O. 33- 
9R.0. 116 = 62 O.L J. 153. 

— • •Math — Muhant — Nature and rights of office of 
— 'Right to deal with properties — Triid in favour of \ 
institution — Number of Muhants — If can be more than \ 
one* 

The properties endowed to a Matli or Asthal is as a 
rule held by the Mahant as its owner and the succession 
to him in such pioperty follows with the succession to 
the office ; the nature of the ownership is an ownership 
in trust for the Math or institution itself ; but at the 
same time it muat be borne in mind that though large 
administrative powers are vested in the reigning Mahant, 
this ti Hit does exist and mu>t be respected. The 
supreme head of a Math is a single person though there j 
may in some cases be a chief or presiding Mahant and 
also other Mahants of IcS^er grade. i^Mukerjt and S.K. \ 

Chose, JJ.) Gobinda Ramanuj Das v. Ram- I 
CHARAN Ramanuj Das. 63 Cal. 326=164 I.C. 33 
= 9 E.C. 116 = 62 C.L. J. 163. I 

’ " - Math — Mahant — Power to transfer properties of ' 

one Math to another — Transaction in the nature of Per- | 
manent lease — Validity, 1 

Transference of properties held in trust for the Math i 
or institutio*^ in a way which deprives some beneficiary 
intended by the trust and benefits some other beneficiary 
which the trust never contemplated is clearly outside the 
powers of the Mahant. Such a diversion is indefensible 
in principle and cannot be justified. When a Mahant 
transfers properties dedicated to the worship of deities 
in one Asthal to another Asthal in deprivation of the 
former and to be applied to the worship of the deities in 
the latter, with a reservation that the latter Asthal should 
pay a fixed annual sum of money to the former, the 
arrangement being not for a time only, but to operate 
for all times, the arrangement amounts to a permanent 
alienation for a fixed amount payable yearly, and it is 
very much like the granting of a permanent mokurrari 
lease of debutter property which is outside the powers 
of the Mahant. ^Muker/i and S,IC* Ghose, //.) 
gobinda Ramanuj Das v* Ramcharan Ramanuj 
Das, 63Cal. 326 = 1641.0. 33 = 9 R.C. 115 = 62 O.L. 
J. 163. 

"" — -~Math — Mahant — Power to transfer right of 
management. 

The Mahant of a Math in ihe absence of a custom to 
the contrary, has ordinarily no right or power to transfer 
the right of management vested in him, even though 
such transfer is coupled with an obligation to manage 
in conformity with the trust annexed thereto. {Mukerjt 
and S A\ Ghose, JJ.) GOElND/t RAMANUJ DaS v. 
Ramcharan Ramanuj Das. 63 Cal. 326 = 1641. 
O. 33 = 9 R.O. 115 = 62 C.L J. 153. 

Math — Mahant^ Properties held by — If presum* 

ed debutter — Burden of proof. 

There is no presumption in law that if a Mahant holds 
any property, it is prtma facie debutter property. A 
person claiming the properties as belonging to the office 
of Mahant has the burden on him of establishing the 
same. {^Mukerii and S>K. Chose, /J-) GobiNDA 
ramanuj Das v. Ramcharan Ramanuj Das. 63 
Gal. 326 =*164 I.C. 33 = 9 R.O. 116 = 62 0,L.J. 163. 
~^Math^ Mahant — Right to nominate chela — If 
lost by conviction in a criminal case. 

The right of a Mahant of a Mult to nominate his chela 
4IS successor to himself a right appurtenant to the 


RBLIGIOUS ENDOWMENT— Private Trust. 

office and subsists as long as the office continues. The 
conviction of a Mahant m a criminal case on a charge of 
rape does not incapacitate him from making an appoint- 
ment of his successor, (Afaher/i and S.K . Gho^e, J JfS 

Gobinda Ramanuj Das z/. Ramcharan Ramanuj 
Das. 63 Oal. 326 = 1641.0. 33 = 9 R.C. 116 = 62 0. 
LJ. 153. 

Math — Alafiant — Succession — Chela — Qualtfica- 

ttons — Kanka cen m >ny — IVhen to be performed . 

The ceremony of Kanka vvhi:h is necessary before a 
candidate can succeed to the Mahant-^hip of a Math need 
not be performed during the lifetime of the Mahant on 
whose death the siiCLession has opened. A chela is not 
made in a day ; acul there must be some means for 
appointing successors to Mahants who die before a fully 
qualified succeMSO.* is available. (^Rou gkton, R. M.) 
Gurulingav Habuwa. 18NLJ120. 

—Math — Alahant — Succession — Institution requir- 
ing cel ebate as Alahant — ATarried person renouncing 
marriage tie — Right t > succeed. 

In the case of a Math belonging to a class known as 
Aliurashi, the office of Chief Mahant being hereditary 
and devolving on the chief (iisciple of the existing 
Mahant, who must be a celebate, it is not necessary that 
the person succeeding should be a Gouriya Brahmin ; if 
a man renounces his family ties after his marriage and 
embraces Brahmacharya, he may be fit to be appointed 
to that office. (Aluk^rji and S.N, Gho^e. J /.) GOBiNDA 
Ramanuj Das v, -ramcharan Ramanuj Das. 63 
Cal. 326 = 164 I.C. 33 = 9 R C. 116 = 62 C L. J. 163. 

Private trust. 

Private trust — Dedication to family idol and for 

feeding. 

Where by a deed of endowment the executant dedi- 
cated certain properties to the sheba of certain family 
idols and for feeding the poor and carrying out certain 
charitable objects such as feeding students, etc., 

Held, that the deed created a private and not a public 
trust. {c.C. Gkose, Ag C /. and Alitter, /.) PRASAD 
Das Pal v . Jagannath Pal. 69 Cal. 638 = 6 I.R. 
(Cal.) 68 = 144 I.C. 894=37 O.W.N. 181 = A.I.R. 
1933 Cal. 519. 

——Privte trust — If can be converted into secular 
property. 

A private religious endowment by a family can only 
be converted into secular property, if at all, by the con- 
sensus of the whole family; this can only be done with 
1 the consent of all the male and female relations of the 
founder interested in the endowment. (jCurgenven and 
Cornish, JJ.) MaNICKAMMAL v. MURUGAPPA 
Gramani. 1671.0, 181 (2) = 8 RM. 115=A.LR. 
1936 Mad. 483. 

Private trust — Private Hindu debutter — Suit to 

frame scheme — Maintainability tn Civil Court — Parties 
not joining suit — Inference, 

Where some of the heirs of the founder of a private 
debutter trust sued for the framing of a scheme and the 
other heirs diil not join them though they had been 
served with notices, 

Held, (1) that the Civil Court had jurisdiction to 
entertain the suit; (2) that the heirs who did not join 
the plaintiffs in the institution of the suit could be pre- 
sumed not to have an objection to the prayer of the 
plaintiffs being granted. iAfallih and Guha^ JJ.) 
Kabindra Nath Manual v. Chandi Charan 
Man DAL. I.R. 1931 Oal. 864 = 134 1.0. 676=63 
O.L.J. 621 = A.I.R. 1932 Cal. 117. 

■ '■ '"Private trust — Several trustees — Right of majo- 
rity to act. 

In the case of a private trust where there are more 
trustees than one all must join in the execution of the 
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BELIGIOUS endowment— P ublic or Private. 

truht. Where the as'^istant sbebaits are entitled to select 
and nominate a person as shebaii, a majority of them 
cannot elect a shebait. All of them must join in electing 
a shebait. (C C. Chose, At^.C.J and Mttter, /.) 
PRASAD DAS Pal Jagannath Pal. 60 Cal. 638 = 
6I,E.(Cal.)68=144l.O. 894 = 37 C.W.N. 181 = A. 
I.R. 1933 Cal. 619. 

Public or private. 

Pttbltc or Private — T tst. 

One of the tests to detcirnine whether an endowment 
is a private family endowment or a public endowment i> 
to consider whether the founder or all the members of 
the family could divert the income of the endowed 
property to their own private use or to any purpo^-e other 
than that expressed in the deed of endowment. {Kul- 
want Sahay and James, //,) KaM VraSAI) GUPI'A 
V. RAM Kishun PRASAD. 11 Pat. 694 = 1 R. 1932 
Pat. 178=138 I.C. 331 = 13 Pat.L.T. 256 = A1.R. 
1932 Pat. 177. 

. •Public or private — Teit — Usage, 

Usage can be taken into consideration in deciding 
whether there is a trust of a public nature. 53 Mad. 
608; 40 Cal, 297; 11 I.C. 166 and 34 All. 468. Rtf. 
{Khaja Mahomed Noor and Scroopc, JJ.) M A HOMED 
Kazim V, ABi Saghir. 11 Pat. 288 = IB. 1932 Pat. 
81=136 1.0. 417=12 Pat.L.T. 817 = A.IR. 1932 
Pat. 33. 

Bight to sue. 

See also TruSI'EE, infra, 

Right to sue — Idol, 

The right of suit vests not in the idol of the endow- 
ment but in the shebait ; and it makes no difference 
whtether the idol sue.s as represented by the shebait or 
the shebait sues as shebait of the idol, the thing to be 
regarded is the substance of the claim. (Maker ji and 
S.K, Chose, //) GobiNDA RaMANUJ DaS v. RaM- 
charan Kamanuj Das. 63 Cal. 326 = 164 I.C. 33= 
9 R.C. 115 = 62 C.LJ. 153. 

'“‘Right to sue — Penon without legal right but in 
actual posses non — Right to maintain suit on behalf of , 
Obit or, — A person without legal light but in actual 
posse.s5ion of a mutt or any other endov\ merit is entitled 
to maintain a suit for recovery of possession appertain- 
ing to it, not for his own benefit, but for the benefit of 
the mutt or endow'ment. 19 Cal. 776 and 1^27 Cal, 130, 
Not Foil.; 60 LA. 124= 12 P. 251 and 1935 P.C. 44, 
Rel, on, (Mitter, /,) MOHAxMMAD SOLEMAN v, 
TaSadduq IIO.S.SAIN. 168 I.C 644 = 8 R.C. 192 = A. 
I.B. 1936 Cal. 623. 

Right to sue — Property attached to office — Right 

to possession of properties goes with ri^ht to possession of 
office. 

Where properties are attached to an office whether by 
way of endowment or by w^ay of emoluments, the right 
to posse.ssion of the properties goes with the right to 
possession of the office and if the right to sue for recovery 
of possession of the office is barred, the possession of the 
properties cannot be dissociated therefrom and indepen 
dantly dealt with; 6 M.H.C.K 301; 26 Mad. Il3; 35 
Mad. 92 and 1926 Mad. 1012, Ref. {Walsh and Varada- 
chariar, JJf) RaJAGOPALA NAIDU ?/. KaMASUBRA- 

mania. Ayyar 1935 M.W.N. 503=A.I.B. 1936 
Mad. 449. 

Scheme. 

Scheme — Construction — Temple— Devasthanam 

— Pow’er ot trustee “to fine, suspend, reduce or remove 
servant** — If confers power of summary dismissal. See 
Master and servant — Employee of Devasth- 
anam. 69 M.L.J. 206. 


I RELIGIOUS ENDOWMENT- Temple. 

■ - Scheme — IJtgh Court framing— ’Tmdal devia* 

tion from rules — No intuty — Interference, 

A trivial deviation from the foimal compliance with 
the rules under the scheme will not do any real injury to 
any party and no injuiy is done if the rules have been- 
substantially complied with. To hold otherwise would 
be to constitute the Civ?l Court the actual manager of the 
temple, a practice which has often been condemned. 
{Wallace, J) SHAhMUGA MUDALl v, ARUNAGIRI 
Mudali. 1932M WN. 1311 = IR. 1932 Mad 910 
= 14010. 443 = 36 L.W. 669= A I R. 1932 Mad. 
668 . 

Shebait. 

See also ALIENATION, supra, 

»S hebait — Rest gnait on by — Valid i ty, 

A shebait is a mere manager without any vested in- 
terest in the prc:)perty. He is competent to resign his 
office or abdicate in favour of his co-shebait or succes- 
sor in office. 

Quaere: Can he transfer his office to a stranger? 
(Suhrawardy and Craham, JJ,) SiRIS CHANDRA SAW 
7^ Upendra Nath Giri Das. 135 I C. 273 = 36 
C.W.N. 768=I.R. 1932 Cal 81 = 64 C L. J. 644 = A. 
I.R. 1931 Cal. 776. 

Sikh Gurdwara. 

Sikh Gurdwara — Ksstntials for being described 

as Sikh Gurdwara. See PiNjAB SlKH GukdwarAS 
ACT (1925), S. 16 (2). 13 Lah. 6 = A.I.B. 1932 Lab. 
268. 

Sikh Gurdwara — Mahant — Appointment, mode 

of — Statement of prior Mahant if binding on successor. 
See Evidence act. S. 18 — statement by 
PREVIOUS Mahant. 12 Lah. 497=A.I.R. 1931 Lah. 
161. 

— -Sikh Curdwara — Surplus income — Right of 

Mahant, 

Where there is no deed of endowment or where it is 
ambiguous, usage is relevant evidence to determine 
whether the lands and income were after their acquis- 
tion endowed for the gurdwai a or were only burdened 
W'lth the actual expen.ses thereof, the surplus being held 
by the Mahant for his own benefit. 53 Mad. 6f'8, Kel. 
on. (Addison and Mjnroe, JJ,) 1>URAN 1)AS v. ShirO- 
mani Gurdwara Parbhandhak Committee. 16 
Lah. 732=165 10. 324 = 7 R.L 699=36 P.L.R. 423 
=A.I.R. 1934 Lah. 421. 

Takias. 

Takias among non-Mahomedans — Nature of. 

All takias are not religious institutions. Fven if that 
is so in the case of takias under the Mahomedan Law, 
it is not so in the case of takias in the ordinary sense as 
understood by non-Mahomedans. (Dahp Singh, /.) 
Wadhawa V. ALLAH Ditta. I R. 1932 Lah. 163 = 
136 I.C. 681 = 33 P.L.R. 180 =A.I.R. 1932 Lah 220. 

Temple. 

See also ARCHAKA AND DEDICATION, 

Temple— Entry into — Exclusion of members of 

founder's caste from —Validity. 

A religious institution, such as a temple, may be 
endowed by a person of any caste, and yet tliere can be 
a custom existing in that institution in favour of the 
opponents of the founder of the temple and against the* 
members of the community or family of the founder, 
and restricting the entry by the members of his caste 
into the .sanctum of the temple. Such customs do exist 
and have been judicially recognised. There is nothing, 
unreasonable or obnoxious in such customs, (Rangnekar 
and Divatia, JJ.') S K. WODEVAR v. GaNAPATI 168 
I.C. 796 = 8 R.B- 142 = 37 Bom.L E. 684=A.I.B.. 
1936 Bom. 371. 
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BELIOIOUS BNDOWMENT-Temple. I 

Temple — Gross negligence of trustee — Ex forte 

decree against temple— Suit by succeeding tru'^tee — 
Maintainability. See C.P. CODE, S. U^Ex farte 
DECREE. AIR. 1931 Mad. 641-60 M.L.J. 690. 

~ T emft e — Sri Piimiaram . 

The office ol Sri Pantlaram in a temple is the office 
of a trustee, though the duties of the holder maiy be 
mostly secular, {Matihavan Natr^ J.) MUIHU- 
KUMARASWAMI PILLAI2>. SUBBARAVA PlIIAI.I.R. 
1931 Mad. 705-133 10. 193 = 1931 M.W N. 8- 
A IB. 1931 Mad. 606. 

Trust. 

Tri/ft. 

Reigious endowments created for public purposes of 
a charitable or rejigous nature either b> Hindus or by 
Mahoniedans are not trusts in the strict sense of the 
term as understood in English Law. {A'uiwafit Sahay 
and Macphersoity J/.) SvED A LI HuSSAfN 7'. BiBI 
Akhtari Hfgum. 10 Pat. 606= I R. 1931 Pat 449 
= 134 I.C. 417= 12 Pat L.T. 793= A l.R. 1931 Pat. 
354. 

Trustee. 

See also TEMPLE, sufra. 

■■■ T rustee — JJel eg^ati on of manas^enu nt to com mti- 

tie — Validity-^Smt by Committee — MatntatJiabthtv. 1 

A tru.stee cannot delegate his trusteeship to a stranger. 
But that principle does not apply to case where all the ! 
trustees of a rtligious endowment, fifty in number, in j 
order to facilitate nianagement, authorise a Conunittee ( 
of five of the trustees to look after the management 
of the temple. Such a delegation of the power | 
of management is not invalid ; and a suit by s-uch a | 
Committee on behalf of the endowment in niaintaindble, j 
even if the other trustees are not impleaded, especially 
when the plaintiffs have obtained permission to sue on i 
behalf of all the trustees. i^Madhavan Aloir,/.) K.aMaW 
Nambudri 2> Urai ars and Commit tek Members. 
40 L.W. 540-1934 MWN. 949=1621,0. 632-7 
R.M. 264 (2)- A l.R. 1934 Mad. 672. 

^Trustee — Office of — Sale of, 

A conveyance or sale of the office of a trustee for 
consideration is invalid. Though the duties of Sri 
Pandaram are mostly secular, it involves duties to be 
performerl in a temple and the office-holder who has to 
perform the duties attathcd to the office and who has 
the right of enjoining the properties after meeting the 
expenses is clearly a trustee and a sale of his office is not 
valid in law, if made in favour of any person othei 
than the sole immediate heir. 1 M. 235 (P. C.), Foil.,* 
15 M. m; 30 M.L.J. 355, Kef. {Matthavan Nair. /.) 
MUTHUKUMARASWAMI PILLAIZ/. SUBBaRAYA PiLLAI 
I.R. 1931 Mad 705= 133 I C. 193 = 1931 M.W.N. 8 
= A.IR. 1931 Mad. 606. 

E austee — Power of delegation — Lease by agent 

of trustee — Specific performance. 

A trustee or a person in a lepresentative capacity can- 
not delegate his authority except where the employment 
of an agent is according to the usual course of business. 

It is open to a trustee or a shebaii to appoint a sub- 
agent, but such appointment must only be as a means of 
carrying out his own duties himself and not for the pur- 
pose of delegating those duties by means of such ap- 
pointment. So where the sanction of the trustee is 
necessary for a lease of debutter properties, a contract 
to lease entered into by the agent of the trustee without 
reference to the trustee till after the contract was entered 
into is not bipdirg and not specifically enforceable. 
iMukerji aud Bartley „ JJ ) Sri SRI GoPAL SUDHAK 
Mahadeb V. Sashi Bhusan Sarkar. go Cal. Ill 
Q, D.— II-L200 


RELIGIOUS ENDOWMENT -Worship. 

= 142 I 0 466 - I R. 1933 Cal. 278 - 36 C. W.N. 1108 
A.I R 1933 CaL 109. 

Truitt e — Powirs of — Striice — 1 nam'kolder 

alienating property — No provision for pert onnance of 
lettKC made — Suit for dedaratton that altehation 
void — T rustee^ if can math tain. 

Where a service inam holder alienated the service 
inam without making due provision for the performance 
of the i-ei vice either by hiin'^elf oi by the alienee, and in 
fact the service's had not been duly perlormed either by 
one or the other of them. 

//fA4 that the trustee, though he had no right to 
possession, could maintain proceedings for a declaration 
that the alienation was voirl as again-'t the temple so as 
to make the property available for t^'ose who perform 
the service and avej^t the po'-sibiliiy of its resurription by 
the State. 2^ Mad. 439, kel. mi. {Vai adiv ha* tar, J.f 
Venka I achakvulu V. Harihara Prasad. 168* 
IC. 883=-8RM 376 42 L.W. 757-1936M.W.N. 
903 =A I R. 1935 Mad 964. 

Trustee — Trustee of kattalai — Removal — 

Procedure . 

A trustee of a kattalai or a minoi endowment can be 
removed only by the Court anti in a properly instituted 
suit. (Vciikatasithba Rao, /) .'-AMI AYYANGAR 

Venkataramana Ayyanoar. 1.50 I C. 156-6 R. 
M. 702 - 39 L W. 513 = A I R. 1934 Mad. 381. 

Wakf 

IVakf— Appointment of trustte'— Wishes of foun> 

der'- Court y if bt und to acctpt. 

The Court is not bound to accept the wislies of the 
founder of the wakf iniheihoiie of the tru'^tee. Its 
primary duty i.s to consider the general intere.sts of the 
general body of the public for whose ben* fit the trust is 
created. {Suiatman Ait C,J and Pat pat * J ) MaHO- 
MFi) Ahsan Am Khan v. Ibk xk Hu-ain. l.R. 1931 
All 641 = 1331.0. 401=1931 ALJ. 1071-A.I.R. 
1931 All 765 

Wakf —Mr^aning. 

The word ‘wakf’ is borrowed from Mahomedan Law 
and implies permanent deduation of pioperty for reli- 
gious or chaiitable puiposes. hen property is 
declared wakf. the oiiginal owner i- divested of it and 
it vest-, in Alinigiity God. ( Ad<tiio*i and Phide / J f) 
KiKHi Kfsh 7 '. Mela Kam. IB. 1931 Lab 411 = 
131 1 C. 283 = 32 P.LR. 304 A I B 1931 Lah. 
170. 

Wakf—Sa)fadanashi //— Account r not pt od need — 

Rttn %>al. 

Where the Sajjatlanashin chooses not to produce his 
full account-i unless the failure is explained .away, he 
wrould be leiuovec! from hi'* offi e. {^Dh'ivle and Saun* 
dersyjj) NAjiHUlUdN NHMAD v. AMIR IIaSAN 

Khan. 153 I.C 557 = 7 R P. 361 = A.I.R 1934 Pat. 
443. 

• Worship. 

Wot ship — Parasnotk H til -Ownership of—Erec" 
tion of dwelling-houses on hill — Interference with wor- 


ship. 

Held, on the evidence, that the Parasnath Hill is not 
the debutier property of the Jain deitie-. thereon but the 
property of the Raja of Palgunj and now that of the 


etambaries. , 

Uld, further, that the Digambaries could not complam 
erection of dwelling hou'-es ano rcst-hou^ss on the hill 
the ground that it «as a sacrilegious pollution or in- 
tered with the'r tight of worship. KStr John Walhs.) 
tKUM CHAND rr. HARAJ l^^SAIillR SINGH. W 

L 313= 12 Vat 681 = IB, 1933 P 0.187=144 I.C. 
8=S5Boiii.I..B. 990=68 OLJ. 66 = 14 Vat.L.T. 
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RELIGIOUS ENDOWMENTS ACT (1833), S 6. 

659-38 L W 306-1933 M W.N. 882 = 1933 A.L J. 
1326-37 0 WN 1021-A.IR. 1933 PO 193-=66 
ML J. 163 (P.C h 

RELIGIOUS ENDOWMENTS ACT (XX OP 1863> 
S. 6 — Ai 

S. 5 of A.i X >f 1363 only applies v\here there is 
a vacancy exi-tin^; it » he time the .tp ili 'atioti is made. 
{Hennet and H up n, J f.) SHKKA ShaH v HhURE 
Shah 157 I.C 202 8 R A 112 = 1935 A. W.R 
118-1936 A L.J 311 - AIR 1935 All. 273 

- ■ S. 7 — (\'nioiut.‘e appointed amlt r — Deith of one 

tneniher pending iint by — Sui* ntay be tintinued hv 
others. 

A Committee ai)pointed ])y the Government iiiultr S. 7 
\)!> wox. tpMt facto i>,solved on the of one of lt^ 

niemheis pemling the suit by the member of the Com- 
tnittee and the Miit and other prooeeilings can hr contina* 
ed by the saiviving niember'i of the Committee and the 
feint ui a[>pe.il doe^' not become infrm’tuoas on the death 
of One of the members of th< (!o mmttee ‘ Guka an i 
Hartley, fj) GHOLAMHOSSMV SII vH SykI) 

Altaf Hossain 61 Cal 80 - 38 C W N 214=149 
I.C. 1215-6 RC. 735-68 CLJ 33J-A.I.R. 1934 
Cal. 328 

S 7 -Committee appointed unde> — Powers of — 

Orty[uhil scheme of >nd<nvmtiit s tperstded ’^y Committee 
and Mfuwaiti ai^pointeU by Cum — Pont ton of Mutwalh 
— Appotnim nt of Mntzoalft for thru, ytars and subject 
to i>''od befiavionr — V afidity of ai^reement. 

Under the Aci of I8b3, the C'omnnttee appointed 
• under S. 7 was to have the feame p )vvcr-' ihat the Bo,ird 
of Revenue liad under Kegiilaiion XIX of l8l0, the 
powers being of supervision and control The pi^wer to 
suspend or remove a Mutwalh for just cause, which was | 
properly iruident lo the principal duties and responsibi 
lities of the H -ard of Revenue under Regulatuin XIX of 
1810 was impliedly given to the ('omnntiee The trustee. 
Manager or S ipc intendenl of the relig ous establish- 
ment appointed b> the Cf)inmitlee has no possession 
strictly 'O callefl. The property is vested in the Com 
mittee and the manager in oidy an agent or servant of 
the Corn iriittee. 'I'he Conirmttee can aiway> under the 
law take over such cu^tinly or mariagement from the 
manager, provided they act in the ii. ter eat of the institu 
tion. flajee Mohamerl Moshiri executed a deed of 
endowment in 1S(J6. C'ertain properties were C( nvey d 
to two Mutv'allis and the im ome therefrom set apart 
for pious purposes. The Mutwallis appointed by the 
founder were given the powtr to appoint their sune'sois. 
In ]8l8, the Board of Revenue by virtue hy their powers 
under Regulation XIX of 1810 dismissed the then 
MutwaIJis for corruption and appointed another as sole 
Miitwalli From that date, the history of the in'-titu- 
tion consi'*led of fresh appointment ^ of MutwaMis hy 
the Government, "uits hy the dismissed Mutwallis’ for 
a declaration ‘T their right to the office for life and to 
nominate their '•u'cessor and the (’ommittee being 
obliged to face protracted litigation on that account. In 
1916, therefore, the Committee decided to appoint Mut 
wallis for a ter n (of three years) with the conditions of 
service set out in a registered agreement which inter al a 
provided for the Mutwalli being ^ent out on three 
month*'’ notice. The defendant in the present suit was 
appointed in that manner in 1923 I{« executed a fresh 

agreement on the same terms in 1926 and was reap 
^pointed but when, .i few months later, he was asked to 
•clear out, he refused to do so and so the suit. The 
•defendant contended that he was a Mutwalli under the 
Mahornedan Law and could not be removed by the 
Committee and that the agreement executed by him 


1 RELIGIOUS ENDOWMENTS ACT (1863), S 14. 

relating to the appointment of a Mutwalli for a limited 
period was illegal aiul invalid and not binding on him. 

f/e/d, that the powers of the Committee appointed 
unfler Act XX of 1863 were not the powers exercisable 
under the general Mahornedan Law in the matter of 
appf)intment of Mutwallis and not the pow'trs exercised 
by the creator of the endowment itself, but the power 
vested in the Ruling pow’er, the power exercised by the 
Board of Revenue under Regulation XIX of 1810 and 
the powers conferreri upon the Committee under the Act 
of 1863. The vr itviullis appointed under the Regula- 
tion had no power to appoint their successors and that 
was the fedif^me followed by the Board of Revenue in 
supei sessi(»n of the general rule of Mahornedan Law and 
of the scheme outline I in the original deed of endow- 
ment. The Committee had the power ve-'ted in them 
under the law to decide the duration of tenure of a 
Vfutwalli anti the conditions of service, and legard being 
hid to the pa^t history ot the iiistitutum, their decision 
to apooint a Mutwalli for a term and subject to good 
hcdiavio ir was bona fide and in the interests of the 
institution. (2 The position of a Mutwilli appointed 
Iry the t:oinmi'tee is that of a servant of the Committee; 
he had no free hold in his office. He was not a Mutwalli 
un ler the endowment or under the general Mahornedan 
I aw. C3) The onus was on the defendant to show that 
his dismissal was actuated by improper motives and 
that onus he had not diMharged (4) The appoint- 
ment by the Committee of the defendant as Mutwalli 
for a tet m and subject to certain c mditions was within 
their competence under Act XX of 1863 and so the 
agreement executed bv the Mutwalli wdth the Commit- 
tee at the time of h’.s appointment was not ultra vires 
or ooposed to public policv. The defendant was there- 
fore valirlly removed from office and he had no tight to 
it. {Gnhaand Bardey, JJ.) GhOLAM llOSSAtN ShaH 
V, '>YEn Al.TAF FIossain. 61 Cal. 80-1491 C 1216 
^6RC 735 = 38 OWN. 214 = 58 C.L.J 333—A.I. 
R. 1934 Cal 328 

S. 14 — Applicability. See Rfxigious 

Endowments Act, S. 18, infra. 11 Pat. 

I 594-A.I.R. 1932 Pat. 177. 

I S. 14 — Applicability. 

j The provisions of S. 14 are not applicable to 
temples for the maintenance of which no en- 
dowment has been made. {Wnzir Hasan, C. 
Raza and Bisheshwar Nath, //.) Kedar Nath 
1 V, Pearey La'l Gupta. 7 Luck. 648=1. R. 
1932 Oudh 202=137 I.C. 42=9 O.W.N. 229 
=A.I.R. 1932 Oudh 152 (F.B.). 

Ss. 14 and 18 — A pplicahiliiy— Endow- 
ments created after 1863— Mwy. mosque, temple 
or religious endozvnient" — Meaning. 

The words “any mosciue, trustee or religious 
endowment” in S . 14 mean a mosque, temple or 
religious endowment to which the provisions of 
Regulation XIX of 1810 would have applied if 
they were in force now, and therefore include 
religious endowments of a public character, 
which came into existence not only before 1863 
but also afterwards. Leave can therefore be 
granted under S. 18 of the Act to sue the Mutta- 
wali of a wakf which is created after 1863. 
(Nasim AH and Khundkar, JJ.) Badar Rahim 
V, Badsha Mia. 62 Cal. 125=153 I.C. 291= 
7 R.C. 364=60 C.L.J. 298=38 C.W.N. 
1056=A.I.R. 1934 Cal. 741. 

S. 14 — Construction — **Appomted under 

I this Act", , 
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S. 14. 

The words “appointed under this Act” in S. 14 
apply not only to “the members of the committee” 
but also to the words “trustee, manager ^ or 
superintendent”. {Bcnnet and Biijpai, JJ.) She- 
RA Shah z >. Bhurf!: Shah. 157 I.C. 202=8 
R.A. 142=1935 A.W.R. 118=1935 A.L.J. 
3U=A.I.R. 1935 All. 273. 

S. 14 — Construction — ''Appointed under 

this Act** — Meaning of. 

The words “appointed under this Act” in S. 
14 of the Act, only refer to the committee and 
not to the trustee, manager or superintendent. 
{Nasini All and Khiindkar, JJ.) Bauar Rahim 
V. Badsha Mia. 60 Cal. 125=153 I.C. 291= 

7 R.C. 364=60 C.L.J. 298=38 C. W. N. 
1056=A.I.R. 1934 Cal. 741. 

S . 14 — Misfeasance and breach of trust 

— Lrror of judgment, not sufJicient—Allcged 
diverswin of jiinds of endoimnent — Proof of 
detriment to the interests of endozoment neces- 
sary. 

If in the course of the management of a reli- 
gious endowment by the Committee appointed 
under the Act, there has been any error of 
judgment or any act done which bears the inter- 
pretation that there was mismanagement, but the 
bona fides of which could not be (luestioned and 
it could not be established i>y clear and cogent 
evidence that acts detrimental to the interests of 
the endowment were done by the Committee, no 
relief can be granted as contemplated by S. 14 
of the Act. In a suit under S. 14 for removal 
of the defendants from mernbciship of the Reli- 
gious Endowments Committee for alleged acts 
of misfeasance, breach (T trust and neglect of 
•duty. 

Held, (i) Three-ninths share of the properties 
were, according to the original deed of endow- 
ment or Towliatiiaina, to be devoted to religious 
purposes. Certain properties, known as the Kha- 
rij Towliat properties, which escheated to the 
Government after the death of the founder were, 
by virtue of an arrangement made by the Go- 
vernment, treated as appanage to the three-ninths 
share, but the income therefrom was not a por- 
tion of the funds specifically dedicated to reli- 
gious purposes by the founder. Payments out 
of this Kharij Towliat fund made by the Com- 
mittee on account of a settlement of dispute 
with a person who was asserting his right to be 
a Mutwalli of the Imambarah with the power to 
nominate his successor, and made by virtue of a 
previously existing arrangement and sanctioned 
by the District Judge, cannot be said to be an 
act of diversion of funds by the Committee. 
(h) Similarly the payment of a sum of Rs. 500 to 
compromise a dispute with a Mutwalli who re- 
fused to vacate the office and asserted a right to 
the office for life instead of facing a protracted 
litigation is not merely bona fide but in the best 
interests of the institution, (m) The three- 
ninths share of the endowed properties was, it is 
true, earmarked for pious purposes but there is 
nothing in Indian statutes or in Mahornedan Law 
which draws a clear cut distinction between reli- 
gious or pious purposes on the one hand and 
charitable purposes on the other. In the ab- 
sence of proof that payments made by way of 
vcharity to poor persons or by way of gratuities 


RELIGIOUS ENDOWMENTS ACT (1863), 
S. 18. 

to servants who had put in years of service, that 
such payments made out of that three-ninths 
share had the effect of curtailing the expenditure 
for the pious purposes specifically mentioned in 
the deed of endowment, they cannot be called an 
improper diversion of the funds, (^iv) Ihe fai- 
lure on the part of the Committee to i)erCorm 
the ceremonies in connection with the Mohurrum 
on account of serious obstacle placed in their 
way by a servant dismissed by them, who was 
bent upon disregarding the directions of the Com- 
mittee and preventing the new manager appointed 
by the Committee from discharging his func- 
tions, cannot by any means be called a neglect 
of duty on the fart of the C'ommittce. (z') Rule 
17 of the Rules relating to the management of the 
Hooghly Imambarah related to the power of the 
Mutwalli to dismiss or suspend servants of the 
Imambarah. This rule was amended by the Com- 
mittee limiting the Mutwalli’s power of dismissal 
to servants drawing less than Rs. 8 a month. 
Such an amendment made in the presence of the 
then Mutwalli by the Committee in the exercise 
of the statutory authority vested in them cannot 
be called an unjustified interference with the 
internal management by the Mutwalli. {vi) The 
Alutwalli was only a servant with duties dele- 
gated by the Committee. If the Committee ap- 
pointed a Mutwalli for a limited term of three 
years with conditions attached to the appoint- 
ment and if under those conditions there has been 
a discharge of the Mutwalli, the Committee is 
within its rights. Even if some of the acts aforc- 
‘:aid amounted to an error of judgment, it was 
not sufficient for relief under S. 14 of the Act. 
(Culia and Bartley, JJ.) (jholam Hussain 
S iiMi V, Syki> Musium IIossain. 58 C.L.J. 356 
=150 I.C. 124=6 R.C. 759=A.I.R. 1934 
Cal. 348. 

S. 18 — Applicability. 

All that IS necessary in order to attract the 
provisions of S. 14 and S. 18 of the Act of 
1863 IS to show that the endowment is of a nature 
that the superintendence of it could vest in the 
Board of Revenue under Regulation XIX of 1810 
if it were in force. As the preamble of that Regu- 
lation stated that when endowments had been 
granted in land by an individual for the support 
of a Hindu temple, such endowments were to be 
considered as for public purposes to which the 
Regulation would be applicable, the Act of 1863 
would equally be applicable to them. (Kulzvant 
Sahay and James, JJ ) Ram Prasad Gupta v. 
Ram Kish UN Prasad. 11 Pat. 594=1. R. 1932 
Pat. 178=138 I.C. 331=13 Pat.L.T. 256= 
A.I.R. 1932 Pat. 177. 

S. 18 — Applicability— Wakf created after 

1863 — Leave to sue muttawali of — If can be 
granted. See KMjr.rous Endowmi-nts Act, Ss. 
14 AND 18. 38 C.W.N. 1056. 

S, 18 — Ihiblic endowment — Endoimnent 

for the support of a temple. 

Where the founder has divested himself com- 
pletely of his interest in the properly and trans- 
ferred it in favour of the temple and for the 
maintenance of the images therein, the protection 
of the endowment according to the Hindu Law 
ultimately vests in the Crown and as such it must 
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RELIGIOUS ENDOWMENTS ACT (1863), 
S. 18. 

be treated to be a public nature. (Kukvant Sa- 
hay and James, JJ.) Ram Prasad Gupta v. Ram 
Kishuint Prasad. 11 Pat. 594==I.R. 1932 Pat. 
178=138 I.C. 331=13 Pat.L.T. 256=A.I. 
R. 1932 Pat. 177. 

S. 18 and C. P. Code, S. 92 — Remedies 

under — Alternative character of. 

The plaintiffs can proceed either under S. 18, 
Religious Endowments Act or under S. 92, C. 
P. Code, (l)havle and Saunders, JJ.) Naji- 
HUDDiN Ahmed v. Amir Hasan Khan. 153 I. 
C. 557=7 R.P. 361=A.I.R. 1934 Pat. 443. 
RELIGIOUS OFFICE. 

See also (1) Hindu Law — Religious Office. 

(2) Mahomedan Lav? — Wakf— Reli- 
gious Office. 

Alienation — Archaka miras rujlit in temple 

— Mortgage of — Validity. 

A mortgage by the holder of an archaka miras 
right in a temple is a transfer of the ofiicc for 
the pecuniary advantage of the holder; and when 
it is made in favour of one who is not in the 
line of heirs of the alienor, it is invalid, althouerh 
the mortgagee may himself be an archaka quali- 
fied to hold the office. {Burn and K. S. Menon, 
JJ.) Rang AS WA MI JjATtar zf. Alasin(,ha P>at- 
TAR. 160 I.C. 416=8 R.M. 632=1936 M.W. 
N. 116=43 L.W. 331=A.I.R. 1936 Mad. 
103=69 M.L.J, 888. 

Alienation — Archaka right — Custom />^r- 

mitting — Proof of. 

A hereditary religious office such as that of 
an archaka in a Hindu temple is inalienable, and 
no custom qualifying this principle can be proved 
or upheld, if the alienation amounts to a sale 
for pecuniary advantage of the holder of the 
office. Such an alienation being opposed to 
public policy, the alienor or his representative is 
not estopped from contesting the validity of the 
same. (Venkatasubba Rao, J.) Nai.lasami 
Gurukkal Sadasiva Gurukkal. 153 I C. 
464=7 R.M. 360=40 L.W. 799=1934 M.W. 
N. 1062=A.I.R. 1935 Mad. 5 (2)=67 M.L. 
J. 759. 

Alienation — Archakaship in temple — De- 
vise by zvill to heir — Validity 

An alienation of a religious office, such as that 
of an archakaship of a temple, is not invalid 
when it is made in favour of one in the line of 
the alienor’s heirs, and when it is neither for con- 
sideration nor in any way opposed to or incon- 
sistent with the interests of the institution. The 
right of delegation has been expressly r(*cognised 
in the case of archakas by permitting the system 
of proxies. Consequently, a devise by will of 
the archakaship to the testator’s sister’s son, who 
is not in any way personally unfit or disqualified 
from performing the duties of the office, is valid. 
(V aradachariar and Burn, JJ.) Sri Mahant 
PRAYAG Doss Jee Varu V. Govindacharlu. 157 
I.C. 547=41 L.W. 63=1935 M.W.N. 59= 
A.I.R. 1935 Mad. 220=68 M.L.J. 295. 

— I Joshi — Right to officiate at ceremony — 

Hindus forming Satya Shodak Samaj — Excluh 
sion of service of priest — Validity. 

Where certain members of the Satya Shodak 
Samaj did not call in a Brahmin priest to per- 


RELIGIOUS PROCESSIONS. 

form their ceremonies, and this course they adopt- 
ed according to the tenets of their sect. 

Held, that the village Joshi \yas not entitled 
to claim that he should be invited to perforin 
such ceremonies and the members of the samaj 
should not be forced to employ a priest of their 
former religion or to gi\e him compensation for 
not employing him. {Pollock, A. J. C.) Nara- 
YAN V. Bala. 152 I.C. 379=7 R.N. 98=17 
N.L.J. 104=A.I.R. 1934 Nag. 240. 

Mutawalliship of Mosque — Succession to— 

Right of females or persons claiming through 
females. See Mahomedan Law — Wakf. 68 M. 
L.J. 684. 

Ynjmanvrithi — Farming out — Rights of 

widow of priest — No contract with the defendant 
— Defendant entitled to retain for his own bene- 
fit the sums paid to him. See Bombay Invali- 
DAiiON OF Hindu Ceremonial Emoluments Act 
(1926), S. 4. 35 Bom.L.R. 606=A.I.R. 

1933 Bom. 347. 

RELIGIOUS PROCESSIONS— of 

Hindus to conduct processions before mosques — 
Limitations to exercise of right. 

The plaintiffs, Hindus of a locality, sued for 
a declaration of their right to conduct proces- 
sions, both social and religious on all streets and 
thoroughfares playing music with customary re- 
ligious ceremonies past the sites occupied by 
mosques. The Court having found the right in. 
the plaintiffs’ favour passed the following de- 
cree: “That the plaintiffs both in their individual 
capacity and as members of the Hindu commu- 
nity have a right to take out religious and social 
processions accompanied by music along public 
roads even wdiilc passing mosques, subject to any 
orders or directions issued by the Magistrate or 
the Police for preventing breaches of the public 
peace or obstiuctioii of the thoroughfares or for 
other matteis mentioned in S. 144, Cr. P. Code, 
or under statutory provisions or for regulation of 
traffic, provided that the exercise of such a right 
does not amount to a nuisance recognised by 
law”. {Snlaiman and Young, JJ.) AIahomed 
[alil Khan v. Ramnath Katua. 53 All. 484= 
1931 A. L.J. 354=1. R. 1931 All. 344=131 
I.C. 40=A.I.R. 1931 All. 341. 

Rights of Hindus to play music near mos- 
que — Proper decree to he passed — Considerations 
to he taken into account. 

Where a newly installed Hindu temple was 
situated within a dozen yards of a Mahomedan 
mosque and certain Hindus sued for a declara- 
tion that they were competent to perform the 
Avorship by ringing ghanths, ghariyals, by blow- 
ing sankh, etc., and taking processions without 
restriction of time and for an injunction restrain- 
ing the Mahomedan defendants from interfering 
with their worship. 

Held, that the plaintiffs both in their individual 
capacities and as members of the Hindu com- 
munity had (a) the right to take out religious 
and social processions accompanied by music 
along public roads even while passing mosques, 
and (6) a right to perform worship in the tha- 
kurdwara accompanied by music subject in both 
to any orders or directions by the Magistrate or 
the Police for preventing breaches of the peace 
or obstruction of the thoroughfare or for other 
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matters mentioned in S. 1^, Cr. P. Code, or 
under other statutory provisions or for rec^ulation 
of traffic provided that the exercise of such rights 
(a) and (b) do not amount to a nuisance recog- 
nised by la\v. (Case-law discussed.) 

Per Bemiet, /.—The fact that one party has 
newly come to the locality and is starting reli- 
gious worship in close proximity to an existing 
religious institution, so close as to disturb, is a 
matter to be taken into consideration along with 
other matters. 

Per Milker ji, /. — In considering the rights of 
the parties it is immaterial whether the persons 
whose actions are objected to have come recently 
to the neighbourhood or have been occupying the 
place for a long time. The basis of the deci- 
sion in such cases must be the civil right alone 
and no account can be taken of more sentiments 
of certain people. Meaning of the word 
"annoyance” pointed out. (Mukerji and Ben- 
net, JJ.) Janki Prasad v. Karamat Husain 
53 All. 836=137 I.C. 587=1. R. 1932 All. 333 
=1931 A.L.J. 624=A.I.R. 1931 All. 674. 

Rules applicable — Exercise of right on 

hifjhiuays — Nuisance, ivhat constitutes — Right 

of Police and Magistrate to regulate traffic. 

The principles governing the rights of parties 
regarding religious processions on public high- 
ways may be summarised as follows: (1) There 
is a right in every community to take out a reli- 
gious procession with its appropriate observa- 
vanccs along a highway. This is an inherent 
right and does not depend upon proof of custom 
*or long established practice. Even if such a 
procession is an innovation, it would be in the 
exercise of legal rights. The right is not lost by 
mere abstention or non-exercise of it for a long 
time. (2) A public highway is primarily for pur- | 
poses of traffic and every individual is entitled to 
use it in a reasonable way. Ihit he cannot claim | 
it exclusively for purposes of worship. No right 
can be claimed to block a public thoroughfare 
completely and the I^olicc and Magistrates are 
entitled to issue orders for regulation of traffic I 
or to prevent obstruction of tlnjrough fares and 
such orders are not actionable in Civil Courts. 
{3) Worshippers in a mosque or temple which 
abuts a highway have no right to compel the 
processionists to stop their music completely while 
passing a mosque or temple on the ground that 
there was continuous worship inside it. (4) If 
the parties are bound by a contract inter se a 
declaration in breach of such a contract will not 
be granted by a Civil Court. (5) There is no 
right to commit a public nuisance on a highway 
jior is there any absolute right to commit a pri- 
vate nuisance regarding a particular defendant. 
But all music however bad cannot amount lo a 
nuisance even though it may annoy occupiers of 
a house on the road. But a noise may become 
a nuisance. The standard of judging it is ac- 
cording to that of men of ordinary habits and 
not men of fastidious tastes or of over-sensitive 
nature whether due to religious sentiment or not. 
(Case-law discussed.) (Sulaiman and Young, 
JJ.) Mahomed Jalil Khan v. Ramnath Katua. 
S3 All. 484=1931 A.L.J. 354=1. R. 1931 AIL 
344=131 I.C. 40=A.I.R. 1931 All, 341. 


RENUNCIATION. 

— I •‘Suit for declaration to take out — MaitP- 

tainability in Civil Court — Coinpromise between 
communities — When binding . 

When objection is taken to the taking out of a 
procession or of playing music in the vicinity of 
a mosque or temple, a civil suit lies for a decla- 
ration of the right to do so. Such a suit can 
be brought either by individual plaintiffs against 
individual defendants who object or it may be of 
a representative character, the result of which 
will bind both the communities which are repre- 
sented. If it is established that there is any 
binding contract between the parties to the suit, 
the plaintiff would not be entitled to a declara- 
tion of right which would amount to its breach. 
Without proof • of valid authority express or 
implied it would not be possible to bind the other 
members of the communities who were no parties 
to the written compromise or could not validly, 
give consent. (Sulaiman and Young, //.) 
Mahomed Jalil Khan v. Ramnath Katua. 
53 All. 484=1. R. 1931 All. 344=1931 A.L. 
J. 354=131 I.C. 40=A.I.R. 1931 All. 341. 

RELIGIOUS PURPOSE. See Contract 
Act, S. 23. 

RELIGIOUS TRUSTS. See Religious En- 
dowment. 

RELINQUISHMENT . 

(1) C. P. Code, O. 22. R. 10. 

(2) Landlord and "IVnant. 

(3) Registration Act, Ss. 17 (1) {b) 

AND 49. 

REMAINDER. 

(1) T. l\ Act, Ss. 13-19. 

(2) Will — Consi ruction. 

REMAND. 

See (1) Appeal — Practice. 

(2) C. P. Code, S. 151 and O. 41, Rr. 

23-27. 

(3) Practice — Remand. 

RE-MARRIAGE. 

See (I) Hindu Law — Re-marriage. 

(2) Hindu Widows’ Re-marriage Act 
(1856). 

REMEDY. 

See (1) C. P. CoDE^ S. 115 — Other remedy 

OPEN. 

(2) Debtor and Cri-ditor. 

(3) ImERPRFTATION OF STATUTES. 
RENNEL'S map. See Evidence Act, Ss. 36 
AND 83. 56 C.L.J. 369. 

RENT. 

See (1) Landlord and Tenant. 

(2) Local Tenancy Acis. 

RENT-FREE TENURE. 

See (1) Grant— Construction. 

(2) Land Tenure — Rent-free Tenure. 

(3) Landlord and Tenant— Rent-free 

Grant. 

RENT SUIT. 

See (1) C. P. Code, S. 11 — Rent Suit and 
O. 2, R. 2. 

(2) Local Tenancy Acts. 
RENUNCIATION. Hindu Law— Civil 

Death . 
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REPEALING ACT. See Interpretation of 
Statutes. 

REPORTS — Law Reports — Reversing decision — 
— Failure to Report — Second appeal — Reporting of. 

It is reprehensible of compilers of law reports 
to omit to report the judgment of the Appellate 
Court reversing the decision in a case which they 
have riiiorted. A decision in second appeal 
should rarely be reported until any appeal pre- 
ferred against it under the Letters Patent has 
been determined. {Maepherson, J .) Malik 
Mokhtak Ahmad v. Akloo AIahjoo. 10 Pat. 
622-1. R. 1931 Pat. 506—134 I.C. 954-^12 
Pat.L.T. 308 -A.I.R. 1932 Pat, 5. 

REPRESENTATION . 

See (1) Lvidknck Act, S. 115. 

(2) T. L\ Act, S. 4L * 

REPRESENTATIVE, LEGAL. 

.SVc (1) C. P. Code, S. 2 (11; and O. 22. 
(2) Kvidknce Act, S. 115. 
REPRESENTATIVE SUIT. C. l\ 

Code, O. 1, R. 10; O. 22, Rr. 3 and 4 and O. 23, 
K. 1. 

REPUDIATION. 

See (1) C'ONMKACT — ILeuDrAiioN. 

(2) ('oN'iKAiT Ac I, Ss. 73, 119, Etc. 

(3; J.ANDI.OKD AND TjN\NI — RfFUDIAHON 
of TLNA^XY. 

REPUTATION. 

See (1) Evidence. 

(2 ) Tort — 1 )n< a m ation . 

REPUTE. .SVc Cr. P. Code, S. 110. 
REPUTED OWNERSHIP. 

See (1) Evidence Act, S. 110. 

(2) Presidency Towns Insolvency Act, 

S. 52 (2) (e). 

RE-SALE. See Contract Act, S. 107. 

RESCISION—Right of. See SrrciFic Rplief 
Act, S. 35 {c). 

RESIDENCE. .SVf C. P. Code, S. 20. 

RESIDUARY BEQUEST. 

Sec (1) Succession Act (1926), Ss. 102 and 

103. 

( 2 ) W rjL,L - Con sir uci ion. 

RESIDUARY CLAUSE. .SVr Succession 
Act, Sv 103. 

RES JUDICATA. .See .also C. P. Code, 

S. 11. 

Execution proceedings — Constructive res 

fudicatOr—Suh for pos.session by purchaser — Plea 
that decree was satisfied and sale irregular — If 
maintainable. .SVe Mysore C. P. Code Regula- 
tion, S. 47 and O. 21, R. 90. 13 Mys.L. J. 75 

^39 Mys.H.C.R. 1096. 

Heard and finally decided — Application for 

final decree in mortgage suit — Dismissal for de- 
fault of prosecution — Fresh application — If 
barred. See Mysore C. P. Code REGLri.ATiON, 

O. 34, R. 5. 40 Mys. H.C.R. 9. 

RESTITUTION, C. P. Code, Ss. 144 
and 151. 

RESTITUTION OF CONJUGAL RIGHTS. 

.S'ee (1) Hindu Law — Marriage. 

(2) Husdani) and Wife. 

(3) Mahomluan Law — Marriage. 


REVENUE RECORDS. 

Discretion of Court — Marriage, in contra^ 

vention of Child Marriage Restraint Act — Decree 
conditional . 

No Court of law should deliver a child of 
tender ^cars to the mercies of her adult husband, 
particularly when the marriage has been per- 
formed in contravintion of the provisions of the 
Child Marriage Restraint Act, 1929, but the de- 
cree in a Sint for restitution of conjugal rights 
should be made subject to conditions. (Dunk- 
Icy, /.) Ram Tarsi v. Sundari 160 I.C. 
755=8 R.R. 428-^A.I.R. 1935 Rang. 507. 

RESTORATION OF PROPERTY. Cr. 

P. Code, S. 517. 

RESTORATION OF SUIT OF APPEAL. 

See C. P. Code, S. 151 and O. 9, Ru. 4 and 9. 

RESTRAINT ON ALIENATION. 

Succi ssiOxN Acr, S. 138. 

RESTRAINT OF TRADE. Contract 

Act, S. 27. 

RESTRICTION ON ALIENATION. 

See (1) Deed — Construction — Girr. 

(2) Hindu Law — Will. 

(3) Succession Acr, Ss. 138 and 172. 

(4) T. P. Act, S. 10. 

(5) Will — Construction. 

RESULTING TRUST. 

See (1) Succession Act, S. 108. 

(2) Trusts Act, Ss 88 91 
RESUMPTION. See Grani — Resumption. 
RETRACTED CONFESSION. .SVe Evi- 
dence Act, Ss. 24, 114, III. ((;) and 133. 

RE-TRIAL. 

(1) C. P. ('ode, O. 41, Rr. 23 and 25. 

(2) Cr P. C'()Di,S. 439 — Ll-irial. 

RETROSPECTIVE EFFECT. Inter- 

pretation OF Statuies 

RETURN OF PLAINT. .SVe C. P. Code, 

O. 7, K. 10. 

RE-UNION. .SVe Hindu Parttiion — R i:- 

UNION. 

REVENUE — Bcrar non-argiciiltnral laud — As- 
sessment made in 1871. 

The assessment of land revenue ou non -agri- 
cultural land in lierar levied in 1871 must be held 
to have been fixed in perpetuity. (NcLson, R, 
M) SiiRiDiiAR Vishnu Lapat, In re, 16 N. 

L.J. 71. 

REVENUE COURT. 

See (1) C. P. Code, S. 11 — Competent Court. 
(2) JuRisDiciioN — Revenue Court. 

REVENUE OFFICER—P atwari — Statement 

regarding landlord’s admission of tenant — Evi- 
dentiary value. .S'ee Evidence — Proof — Tenancy. 
15 R.D. 110=12 L.R. 12 (Rev.). 
REVENUE PAPERS. 

.SVe (1) Adverse Possession. 

(2) Revenue Records. 

REVENUE RECORDS. 

See also (1) Adverse Possession — Revenue 

Papers 

(2) Evidence— Revenue Documents. 

(3) Evidence Acr, S. 35— Revenue 

Records. 
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REVENUE RECORDS. 

.. ^‘Baiwara papers — Entries in — Binding na- 
ture of. 

The entries in the batwara papers only bind the 
co-sharer Zemindars who were parties to the 
proceedings and do not create any estoppel 
against any tenant unless he was a co-sharcr 
Zemindar himself and in that capacity was a 
party to the proceedings. (Mahomed Noor and 
Dhavlc, JJ.) Chaturjbhuj Singh v. Sarada 
CiiARAN GuiiA. 11 Pat. 701=141 I.C. 157= 
I.R. 1933 Pat. 47=14 Pat.L.T. 509=A.I. 

R. 1933 Pat. 6. 

Clerical error — No effect on title. 

A mere clerical crior in the Collector’s regis- 
ter does not throw any cloud on a person’s title. 
It is only when he attempts to have the error 
corrected and the Deputy Collector refuses to do 
so, that it 'becomes necessary for him to insti- 
tute a .suit. (Henderson, /.) Kamgopat. Das 
Nasker V. Purnachandra Roy. 154 I.C. 444 
=7 R.C. 492=:A.I.R. 1934 Cal. 619. 

^Construction — “Hasah rasad khewat” — 

Meaning of— Partition of shamilat. 

The words **Hasab rasad khewat/' when used in 
a revenue record in relation to a partition of the 
shamilat area, means "according to the revenue 
assessed on the holding”, which is the ordinary 
sense of the words. But in the case of villages 
of a particular type, the words arc capable of 
being interpreted as "according to the area”. But 
it is only in exceptional circumstances that the 
latter interpretation holds good, (Addison and 
Din Mahomed, JJ.) Sunui r v. Indek Singh. 159 
I.C. 366=8 R.L. 378 (2)=A.I.R. 1935 Lah. 
446. 

Entries in — Correctness of — Trustee en- 
tered ut the column of oiuners. 

Much significance cannot be attached to the 
mere fact that in the revenue records the names 
of the Gadclinashins (trustees of a Mahomedan 
shrine) have been shown in the column of owners. 
The fact that the incumbent is only a "trustee” 
and not an owner in the true sense of the term 
is not ordinarily of importance for the purposes 
of the revenue records and it is not unusual to 
find such entries in the case of persons who 
are mere custodians or trustees. {Addison and 
Bhidc, JJ.) IvfiRAN IkAKHSH V. (iiruiAM Nabi 
14 Lah. 624=148 I.C. 1133=6 R.L. 645= 
34 P.L.R. 482=A.I.R. 1933 Lah. 725 (2). 

Entries in — Discrepancy betzveen original 

and fair order. 

Where tlicre is a discrepancy between the origi- 
nal order and tlie fair order, due to the mistake 
of the Amin in copying the fair order, the origi- 
nal order is the effective one. A mistake in a 
copy would not alter the order. (Oppenheim, 

S. M. and Walton, J. M.) Madhuban Sahu z'. 
Abhiraj SixNgii. 17 R.D. 356=14 L.R. 249 
(Rev.). 

Entries in — Evidentiary value. 

The entries in the revenue records cannot be 
regarded as anything more than "prima facie* 
proof of the matters to which they relate, and 
their^ correctness is subject to rebuttal. 
(Smith, J.). Abdul Rahman Kuan 
V. Lachiimi Narain. 158 I.C. 802=8 R.O. 
124=1935 R.D. 520=1935 O.W.N. 1183= 
A. I.R. 1936 Oudh 65. 


REVENUE RECORDS. 

'Entries in — Evidentiary value. 

Entries in revenue documents are not conclu- 
sive but their importance in a case for possession 
cannot be denied. (Otter and Brozon, JJ.) 
Maung Sin v. Maung So Min. 8 Rang. 556 
=I.R. 1931 Rang. 79=129 I.C. 511=A.I. 
R. 1931 Rang. 40. 

-^Entries in — Evidentiary value — Tenancy — 

Entries regarding 

Ihe revenue entries should be read as a whole. 
It must also be home in mind that the usual 
practice of the revenue authorities is to enter 
in the tenancy column, all persons who arc in 
«ictual possession of the land whether they are 
in f.act tenants under the so called landlords or 
not, until the entry is reversed by fresh muta- 
tion. ConscijucTitly tlic mere circumstance that 
certain names appear m the tenancy colimin is 
no proof of their being tenants. (Tck Chand, 
J.) AIangal SiNi.ii V. Amir Sinc,h. I.R. 1932 
Lah. 626. 

JLiilrics in — Presumption relating to. See 
U. I . Land Revenue Act, 1901, S. ^4. 18 R. 

D. 502. 

Entries in— Property belonging to ihakurd- 

warn— Entry in name of malm lU— Effect. 

The mere entry of the name of the mahaiit 
of a thakurdwara in column ol owner docs not 
prove that the propc'rty was Iiis private and 
exclusive property. {Adclii>(>n and Agha Haidar, 
^Kagiiunatii Das t;. Gajpat Rai. 155 I. 
C. 554=7 R.L. 733=35 P.L.R. 443=A.I. 
R. 1934 Lah. 449, 

-Itntrics %n Tenancy — Khiidkasht and sub- 
tenancy. 

An entry of Kliudkaslit and sul>tcnancy cannot 
stand together. So where the land is recorded 
as Kliudkasht of one person, another person’s 
name cannot be entered as the sub-tenant of the 
land. (Drake Brockman, S. M ) Mutra v 
IvADHA Patti Singh. 14 L.R, 672 (Rev.). 

- Eards Baclih — Evidentiary value. .See 
Evidence Act, S. 35— Revenue Records. 32 P. 
L.R. 508 — A. I.R. 1931 Lah. 605. 

■“I -‘Jamabandi — jmtrics on — I ’resumption . 

See S. Ill, III, (c) — Ofmcial 

Acts. 29 N.L.R. 272=A.I.R. 1933 Nag. 
130. ^ 

~ “■ ' J amahandi — Entries in — P'roof of adverse 
possession. See Evidence Act, S. 114, III (e)— 
OiTJUAL Acts. 13 Lah. 432= A. I.R. 1932 
Lah. 586. 

Jama-wasil-bakis— to English 

and Bengali dates — Suit for arrears of rent — 
Determination of liability. 

Where the ciuestioii arose whether the revenue 
of a holding in Dihi Panchan nag ram within the 
District of 24 Parganas was in arrears and in 
the Jania^wasiEbakis of the Collectorate, the year 
of arrear was entered in Bengali, while the Eng- 
lish date was given whenever the revenue was 
recoverable by the Collector. 

Held, that the accounts should be read in the 
light of the jama-zvasil-bakis and the liability for 
arrears determined on that basis. (Rankin, C. 
J. and Mittcr, J.) Jo(u-:ndranath Das v. Dauo- 
dakdas Khanna. 60 Cal. 302=1. R. 1933 Cal 
503=144 I.C. 125=A.I.R. 1933 Cal. 373. ' 
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revenue records. 

Khatanni— holding without land- 
lord's consent— Entry of name. 

The name of a person holding land without the 
consent of the landlord should be entered in Col. 
10 and not Col. 8 of the Khatanni records. {Op- 
pcnheim, J. M.) Skipat Singh Baldeo. 15 
R.D. 671. 

Mutation— Decree of Ctml Court— Old 

entries — Modification. 

The Financial Commissioner will interfere in 
revision in order that mutation may be effected in 
accordance with the decree of the Civil Court, 
It would be a most dangerous doctrine to ad- 
mit that several years after a mutation order has 
been made, it is open to a Revenue Ofiiccr to 
substitute for it another and a completely differ- 
ent order merely on the ground that the original 
order was mistaken. (Irving, F C.) Haki 
SiNGii V. Attar Singh- 11 Lah.L.T. 121. 
Mutation— E:s. parte entri cs—Evid en tiary 

value. . , , 

Where an entry is made in the revenue records 
ron a claim made by a party in whose favour it 
is made, but without the concurrence of the 
party adversely affected, its evidence has little 
nre-emptive value. (Coldstream and * 

JJ.) Paras Ram Chetan Das ^5 I-C^ 
5 Q 1 — I.R. 1932 Lah. 101—32 P.L.R. 731 — 
A.I.R. 1932 Lah. 81. 

Mutation— Procedure— Possession of party 

when material. . 

The business of a Revenue Officer m mutation 
is to decide whether a fact has been proved to 
exist or not; he has no jurisdiction to decide 
whether it ought to exist. It is the settled prac- 
tice in mutation procedure that the fact that a 
transaction is voidable docs not prevent muta- 
tion where possession has passed. Where the 
question of possession does not arise, the Collec- 
tor cannot go out of his way beyond the regis- 
tered deed of mortgage. (Irvtng P C.) 
Nath ORAM v. Ude Ram. 11 Lah.L.T. 109. 


! REVENUE RECORDS. 

Patwari's papers— Erroneous entry in, 

A Court trying an ejectment case can decide 
whether an entry in the putwari’s papers is right 
or wrong; if it is wrong, a taluqdar upon proof 
of the same, is entitled to proceed against the 
real tenant. (Oppenheini, S. M. and Walton, 

' /. M.) Uma Nath Baksh Singh v. Dhun 
I Singh. 14 L.R. 316 (Rev.)— 17 R.D. 478. 

^ Patwan's papers — Erroneous entry — Eff£Ct 

of. 

A wrong entry by a patwari showing Sir land as 
ordinary land cannot change the character of 
the land. (Oppenhcini, S. M. and Walton, J. 
M.) Kuldip Singh v. Ganga Bakai. 14 L.R. 
325 (Rev.):=:::17 R.D. 444. 

Revenue Manual, Para. 1011 — Appeal to 

' Commissioner — Order in — Civil suit to^ impugn its 
\ correctness. 

The order of the Commissioner reversing the 
Collector’s order, on appeal under paragraph 1011 
of the Revenue Manual is final and cannot be im- 
pugned in a civil suit. (Niamatullah and Beii- 
net, JJ.) Bharat Singh z/. Ram Prasad. 6 R. 
A. 843=149 I.C. 59=3 A.W.R. 487=15 L. 
R. 226 (Rev.)=18 R.D. 169=A.I.R. 1934 
All. 816. 

Revenue papers — Entries in — Presumption 

— Rent. 

In the absence of other evycnce, it must be 
assumed that the rent entereci in the revenue 
papers is correct. (Kno.v, J M.) Ram Lal v. 
Rata Anand Ram. 13 L.R. 88 (Rev.)=16 
R.D. 181. 

Revenue register — Entries in — Evidentiary 

value. 

The entries in the revenue registers cannot be 
given the effect of determining the legal status 
of the person whose name is entered in those 
registers. If those entries do not describe the 
j true legal position, they arc of no conscqtience on 
the question of title according to law. (Wazir 
Hasan, C. J. and J^aca, J.) Ganesh Baksh 


Mutation — Relinquishment of claim in 

mutation proceedings. 

The statement in mutation proceedings made 
by the revenue agent representing all the four 
daughters of the deceased that his clients were 
the lawful heirs of I and were willing that muta- 
tion of names in respect of entire property be ; 
made by right of inheritance in favour of A, 
one of the four sons of the deceased, docs not 
prove that there was a relinquishment by the 
daughters of their interest in the property. It 
merely evidences their consent to mutation be- 
ing effected in favour of one of the heirs alone. 
(Hasan, C. J. and Bisheshwar Nath, J.) Amir 
T ^HAN Begam V. Khadim Husain Khan. I.R. 
1931 Oudh 235=132 I.C. 75=14 O.L.J. 314 
=8 O.W.N. 237=A.I.R. 1931 Oudh 253. 

Mutation— Transferee under registered 

deed— Recital as to deliverv of possessions. 

Prima facie effect would be given in mutation 
procccdiinrs to a registered deed especially ^ as 
between the parties to the deed. The recital 
as to delivery of possession should be taken into 
account and the validity of the transfer is of no 
account. (Irving, F. C.) Ram Khetri v. Kul- 
dip Chand. 11 Lah.L.T. 114. 


Singh Atudhiya Bakiish Singh- 7 Luck. 
564=1. R. 1932 Oudh 230=137 I.C. 349=9 
O.W.N. 304=A.I.R. 1932 Oudh 172. 

Rohnkari — Proof of revenue-free title. 

Where according to the Robakari, the lands 
were exempted from assessment not because they 
had been already assessed but because a lakhiraj 
title was claimed and found in favour of the 
plaintiff’s predecessor on behalf of a deity. 

Held, that the Robakari may be taken to re- 
but the presumption under the record-of-rights 
that the land is rent-free and may be taken to 
establish a revenue-free title in favour of the 
plaintiff. (Mukerji and S. K. Chose, JJ.) Ku- 
mar Birendra Nath Ray Hahadur v. Suren- 
DRA Nath Tagore. 150 I.C. 617=7 R.C. 32= 
58 C.L.J. 120=A.I.R. 1934 Cal. 192. 

Settlement records — Agreements contained 

in — Effect. 

Agreements in a Settlement Record are not 
intended to take effect after the expiry of the 
settlement. (Irving, F. C.) Kandu v. Maula 
Bakhsh. 11 Lah.L.T, 77. 

Settlement records — Entries in. 

I Where there is no sufficient evidence to rebut 
the entries made at the previous settlements, the 
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REVENUE RECORDS. 

mere production of a judgment not including the 
land is of no avail. {Oppenheim, S. M.) Baldeo 
Pal Singh v. Triloch an Prasad Singh. 16 R. 
D. 202=13 L.R. 93 (Rev.). 

Settlement records — Entries in — Correct- 
ness — Presumption, 

Where there are conflicting entries, one made 
prior to the settlement and the other at the set- 
tlement and the natural inference to be drawn is 
that the settlement entry corrected the wrong 
entry made previously. i^Keane, S. M. and 
Oppenheim, J. M.) Gayan Chand Lal v. Ram 
Chandra Lal. 12 L.R. 470 (Rev.) =16 R.D. 

4. 

—Settlement records — Entries in — Descrip- 
tion as graveyard — Survey proceeding — Descrip- 
tion of part of land as qabrustan — Character of 
Other parcels of same land. 

Where the entire plot was shown in settlement 
records as graveyard but for the purposes 
of survey it was measured as a plot consisting of 
several parcels and the first of such parcels was 
again described as qabrustan, held that the en- 
tire plot must be deemed to bear the same cha- 
racter. {Hasan, C. J. and Kisch, J.) Noor 
Mahomed v. Ballabh Das. 7 Luck. 198=1. R. 
1931 Oudh 406=134 I.C. 870=14 O.L.J. 
390=8 O.W.N. 579=A.I.R. 1931 Oudh 293. 
Settlement records — Entries in — Eviden- 
tiary value. 

Settlement entries are not conclusive evidence 
of fact and their accuracy is always open to dis- 
proof at any time. {Knox, S.M. and Grant, 
J.M.) Ram Sewak v. Tekai. 1935 O.W. 
N. 1146=1935 R.D. 467. 

Settlement records — Misdescription of land 

— Effect. 

The effect of a misdescription of the land at 
the settlement or at the partition made on the 
basis of settlement will not alter the character of 
the land or deprive party of his rights. {Keane, 

5. M. and Oppenheim, J.M.) Tirbeni Naik v. 
Dhajju. 15 R.D. 406. 

Settlement record — Entries in — Presump- 
tion of correctness — Land recorded as occupancy 
— Claim as 'sir" land — Sustainability. 

Though it is permissible to produce evidence to 
prove that the settlement entries are incorrect, 
it must be presumed to be correct until it is 
clearly proved otherwise. Ordinarily a proprie- 
tor who cultivates land would be considered to 
cultivate it as his Khudkasht land; so where the 
proprietor is shown as “shikmi” tenant and the 
land as occupancy, it cannot be treated as the *sir' 
land of the proprietor unless he proves clearly 
twelve years’ cultivation as a proprietor. {Oppen- 
heim, S.M. and Walton, J.M.) Abhilakh v. 
Sri I3hagwat Naik. 14 L.R. 37 (Rev.)=17 
R.D. 25. 

— Settlement records — Entries — Presumption 

— Rebuttal. 

Summary settlements have not the same value 
as regular settlement. A presumption arising 
from entries in a regular settlement .cannot, 
therefore, be rebutted by entries in an earlier 
summary settlement. A.I.R. 1923 Lah. 12, Rel. 
on. {Johnstone, J.) Saddu v. Mani Ram, I 

g. 13.-11—201 


REVENUE SALE. 

I.R. 1931 Lah. 589=132 I.C. 397=31 P.L. 
R. 1024=A.I.R. 1931 Lah. 139. 

Settlement records — Entry in recent settle- 
ment — Presumption as to correctness — Burde}i of 
proof. 

Where the question is whether certain land is 
muafi or statutory land and it is shown as statu- 
tory land in the later settlement it is for the land- 
lord to show that the entry was incorrect. 
{Oppenheim, J. M.) Nawab Shahenshah 
Begam V. Naniioo. 12 L.R. 387 (Rev.)=16 
R.D. 36. 

Settlement records — Entries in — Use of 

zvord “stitibari” — Presumption — Rebuttal. 

Where the plots of land had nothing whatever 
to do with thj matter of cultivation, held, that 
the presumption which might have arisen from 
the use of the word “siitiban** in the settlement 
khatian had been amply rebutted by the evi- 
dence. {Courtney-Terrelf C.J. and Kulwant 
Sahay, J .) Bama Ciiaran Gorain v. Gobinu- 
RAM Marwari. A.I.R. 1935 Pat. 105 (1). 

Settlement records — Entries in — Value. 

See Evidence Act, S. 35. A.I.R. 1931 Lah. 
139. 

Settlement record — Entries in — Value. 

Where the entries in the prior settlement record 
are ambiguous and the entry in a later settlement 
record is conclusive, the Court should act upon 
the latter. {Pullan, J.) Bhagwati Prasad v. 
Marjad Singh. I.R. 1931 Oudh 107=129 
I.C. 331=7 O.W.N. 1079=14 R.D. 664= 
A.I.R. 1931 Oudh 136. 

— I — ^Survey papers not finally published — ^Ad- 
missibility. See Evidence Act, S. 114, III. {e ) — 
Official Acis. A.I.R. 1933 Pat. 468. 

Survey record — Entry as to tenancy — Value. 

An entry in the survey record under Rr. 128 
and 278 of the Technical Rules of the Settlement 
Department, Vol. I, in respect of land which 
does not form part of an agricultural holding 
is not meant to be a decision as to the rights of 
the landlord and the occupant. {Maepherson 
and Agarzvala, JJ.) Ramkishun Pandey v. 
Bibi Sohaila. 6 I.R. (Pat.) 192=145 I.C. 
567=14 Pat.L.T. 685=A.I.R. 1933 Pat. 

561. 

Village papers — Entries in — Village papers 

— Same contrary to compromise between parties 
— Value. 

Where the entries in the village papers in 
favour of one party are made in the teeth of the 
ternis of a compromise entered into between the 
parties or their representatives, the entries are 
of no value whatever and their evidential value 
by reason of the presumption of their correctness 
is swept away by the compromise. {Hasan, C.J. 
and Kisch, J .) Bisheshwar Pande v. Bha- 
WANi Din Singh. I.R. 1932 Oudh 191=136 
I.C. 703=13 L.R. 103 (Rev.)=16 R.D. 1= 
8 O.W.N. 1397=A.I.R. 1932 Oudh 121. 
REVENUE SALE — Payment of purchasce- 

money — Failure on part of purchaser — Procedure. 

Where there is omission to pay the balance of 
the purchase-money before the confirmation of 
the sale and it was brought to the notice of the 
Deputy Commissioner, it is the duty of the officer 
to order a re-sale. {Raghavendra Rao, H.M.) 
Girdharilal V. Anantram. 17 N.L.J. 41. 
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REVENUE SALE. 

Property held by limited owner — What 

passes under sale. 

Where property held by a limited owner is sold 
at a revenue sale, what passes under the sale is 
the entire property and not merely the interest 
of the limited owner. {Kulwant Sahay and Mac- 
pherson, JJ.) Lalita Prasad Chaudhury v. 
Saknam Singh. 149 I.C. 491—6 R.P. 602= 
14 Pat.L.T. 27=A.I.R. 1933 Pat. 165. 

• Surplus paid to ivrong person — Claim for 

damages by rightful ozmer—Liability of Secre- 
tary of State for acts of subordinate officers. 

The Secretary of State for India in Council 
is not liable for the act of the Deputy Collector 
in the performance of his statutory duties. 
Where the Deputy Collector paid'che surplus .sale 
proceeds to a wrong person, 

Held, that the rightful owner was not entitled 
to recover damages from the Secretary of State. 
Nature of Sovereign acts discussed. {Costello 
and M. C. Chose, JJ.) Secretary of State 
FOR India v. Ramnath Bhaita. 150 I.C. 440 
=6R.C. 857=37 C.W.N. 957=A.I.R. 1934 
Cal. 128. 

REVENUE SETTLEMENT— Distinction be- 
tween summary and regular settlements. See 
Evidence Acr, S. 35— Revenue Records. 31 
P.L.R. 1024=A.I.R. 1931 Lah. 139. 
REVENUE SURVEY MAP. 

See also Evidence Act, Ss. 83 and 87. 

If conclusive against Government. 

See Bengal Alluvion and Diluvion Act, 
Ss. 3 AND 6. 39 C.W.N. 1000, 

REVERSIONER, | 

See (1) Evidence Act, S. 115. | 

(2) Hindu Law — Reversioner and Wi- 
dow. 

REVERTER. 

T. P. Acr, S. 91. 

REVIEW. 

See C. P. Code, S. 114 and O. 47. 

REVISION. 

See (1) Agra Tenancy Act (III of 1926), 
Ss. 243, 248, 252, etc. 

(2) C. P. Code, S. 115. 

(3) Cr. P. Code, Ss. 435-439. 

(4) Practice — Revision . 

(5) Prov. Small Cause Courts Act 

(1887), S. 25. 

(6) Punjab Courts Act (1918), S. 44. 

(7) Punjab Land Revenue Act (1877), 

S. 16. 

(8) Punjab Tenancy Act (1887), S. 84. 
Decision on limitation — If open to. 

A revision docs not properly lie on a decision 
on the question of limitation. {Irving, F.C.) 
Kesar Singh v. Tirath Singh. 13 Lah.L.T. 
45. 

Failure of jurisdiction — Failure to try 

material issue — Interference . 

Where a Court in a suit to contest an ejectment 
notice neglects to try the issue implicit in the 
claim of occupancy tenancy made by the plain- 
tiff, there is a failure of jurisdiction justifying 
intereference in revision. (Irving, F.C.) Sadhu 
Ram V. Mehr Shah. 13 Lah.L.T. 43. 


Grounds — Order correct when passed-^ 

Interference . 

Where the lower Court's order was correct on 
the date on which it passed the order, it is not 
open to revision. {Bcnnet, /.) Ghulam 
Mustafa v. Syed Khurshed Ali. 4 A.W.R. 
1259. 

Mutation procedings — Failure to recognise 

Civil Court decree — If a ground. See Mutation 
— Duty of Revenue Officer. 13 Lah.L.T. 53. 

Neiv plea — Jurisdiction — M ainiainahility . 

A new plea as to jurisdiction which has not 
been put forward before the lower Court can- 
not be raised or considered m revision. {Beas- 
ley, C.J. and King, J .) Thirugnana Sambanda 
Panpara Sannadhigal v. Kannuchami Pillai. 
152 I.C. 1052=7 R.M. 309=40 L.W. 920= 
A.I.R. 1935 Mad. 56 (1)=68 M.L.J. 55. 

Sznall Cause Court— Decision not based on 

entire evidence — Error of law — Interference. 

A decision of a Small Cause Court which is 
not based on the entire evidence in the case and 
which is vitiated by the Court's failure to draw 
proper inferences from proved facts is erro- 
neous in law and is open to revision and liable 
to be set aside. {Mahadevayya, Offg. C. /.> 
Krishna Rao v. Srinivasa Setty. 39 Mys. 
H.C.R. 553. 

REVOCATION. 

of leave to sue. See Letters Patent 

(Calcuti’a), Cl. 12. 

of probate. See Succession Act, Ss. 263,. 

321. 

of will. Sec Will. 

RIGHT OF BURIAL. 

See (1) Easement. 

(2) Ease MEN IS Act, S. 18. 

RIGHT OF DRAINAGE. 

See Ea.sements Act, S. 13 (/). 

RIGHT OF FERRY. 

See Easements Act, S. 15. 

RIGHT OF FISHERY. 

See (1) Easements Act, S. 2 {b), 

(2) Fishery. 

RIGHT OF OCCUPANCY. 

See Occupancy Right. 

RIGHT OF PRIVACY. 

See (1) Easement. 

(2) Easements Act, Ss. 7, 18 and 35. 
RIGHT AND REMEDY. 

See Interpretation of Statutes. 

RIGHT OF REPLY. 

See Cr. P. Code, S. 292. 

RIGHT OF SUIT. 

See C. P. Code, Ss. 9, 47 and 92, O. 2, R. 2. 
RIGHT TO SUPPORT. 

See (1) Easement. 

(2) Easements Act, Ss. 7 III. {e), 15 
AND 34. 

RIGHT OF WAY. 

See (1) Custom — Right op Way. 

(2) Easement — Right of Way. 

(3) Easements Act (1882), Ss. 2 (b),, 

13, 15, 20, 22, 28 (a) etc. 

(4) Highway. 
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RIPARIAN RIGHTS. 

See also (1) Easement — Water^ Rights. 

(2) Easements Act, S. 7, III. (A) 

AND (;). 

Artificial water-course — Basis of rights in. 

Any right to the how of water from an artificial 
water-course must be based on some grant, 
whether in the nature of an casement or other- 
wise. Tlic basis of every such right must be 
an agreement expressed or presumed from the 
user, with the owners of the huid through which 
the stream runs. An artificial water-course 
might be constructed on the terms that each of 
the riparian proprietors should have the same 
rights as the riparian proprietors upon a natural 
stream should have and no more. Bailey & Co. 

V. Clark, Son and Morland, (1902) 1 Ch. D. 
649, Foil. {Adami and Wort, JJ.) Rajniti 
Prasad Singh v. Tokh Narain Puri. I.R. 
1931 Pat. 318—133 I.C. 46—12 Pat. L. T. 
473— A. I.R. 1931 Pat. 332. 

Artificial water-course — Channel — Basis of 

tights in. 

It cannot be laid down as an absolute proposi- 
tion of law that a riparian owner can claim tlic 
right to use the water in an artificial channel 
just in the same way as the riparian owner can 
claim to use it with respect to a natural stream. 
The right can be claimed only under certain cir- 
cumstances. It is not an absolute right as in tlie 
case of the riparian owner having lands abut- 
ting a natural stream. Any right of the owner 
to the flow of the water must rest on prescription 
or grant from or contract with the owner of the 
land from which the water is artificially brought. 
1925 P.C. 236; 1917 Pat. 65 and 1933 Mad. 10, 
Ref. (Madhazmi Nair, J .) Ghulam Mohideen 
Khan Saihh v. .Sixrliaky ok State. 157 I.C. 
734=^8 R.M. 159-1935 M.W.N. 665—41 
L.W. 756=A.I.R. 1935 Mad. 700. 

Artificial ivater course — Stream — Riparian 

rights — If exist. 

There are no riparian rights as sucli in the 
case of artificial streams; whatever rights may 
be claimed by persons through whose lands the 
stream passes must rest on some arrangement 
either proved or presumed. {Varadachariar, J.) 
Raman Nair v. Paramesvvaran Nambudri. 153 
I.C. 14=7 R.M. 319=40 L.W. 629=1934 M. 

W. N. 1063=A.I.R. 1934 Mad. 683=67 M. 
L.J. 558. 

Artificial zvatcr course — What constitutes-— 

Acquisition of right by adjacent oioncr — Proof. 

An artificial stream is a stream which flows at 
its source by operation of men or if it flows at 
its source by the operation of nature flows in a 
channel made by men. Water made to flow in 
an artificial channel from a natural stream is an 
artificial stream. In the case of an artificial 
watercourse, any right to the flow of water must 
rest on some grant or arrangement cither proved 
or presumed, from or with the owner of the 
lands from which water is artificially brought 
or on some other legal origin. Thus the arti- 
ficial course might have been made under such 
circumstances that the riparian owner had the 
same rights as in a natural stream. Riparian 


RIPARIAN RIGHTS. 

rights negatived on facts. {Sundaram Chetty, 
/.) Narasimhulu Bhadrayya. I.R. 1932 
Mad. 845-36 L.W. 688=140 I.C. 311=A. 
I.R. 1933 Mad. 10. 

Extent of rights — Natural use. 

A riparian owner is a person who owns land 
abutting on a stream, and who as such has a 
certain right to lake water from the stream. A 
riparian owner has the same rights in a tidal and 
navigable river as he has in a river which is not 
tidal and navigable. Flis right to the use of the 
stream does not depend upon the ownership of 
the soil of the strt am and he can take water, first 
of all, for domestic use, and then for other uses 
connected with the land, of which irrigation of 
the lands whiclfform llie property is one. The 
right IS a natural light and not in the strict sense 
of the term an easement, though in many cases 
it has been called an easement. In particular 
it IS not capable of being lost non utends and the 
maxim tantuni prescript possessum has no appli- 
cation. (English cases discussed.) {Lord Dvh 
iiedin.) Secretary of State v. Subbarayudu. 
59 I. A. 56=55 Mad. 268=136 I.C. 413=1. 
R. 1932 P.C. 109=35 L.W. 238=36 C.W. 
N. 359=34 Bom.L.R. 500=55 C.L.J. 461= 
1932 M.W.N. 480=1932 A. L.J. 348=A.I. 
R. 1932 P.C. 46=62 M.L.J. 213 (P.C.). 

Government stream — Right of riparian 

owner — Liability to cess. 

A riparian owner is not liable to pay water 
cess to Government for using water of a stream 
belonging to the GoviTiiment land on one side 
of which belongs to him and he takes it in res- 
pect of a natural, or of an casement, right. {Lord 
Dunedin ) Secretary of State v. Subbarayudu. 
59 I. A. 56=55 Mad. 268=136 I.C. 413=1. 
R. 1932 P.C. 109=35 L.W. 238=36 C.W. 
N. 359=34 Bom.L.R. 500=55 C.L.J. 461= 
1932 M.W.N. 480=1932 A. L.J. 348=A.I. 
R. 1932 P.C. 46=62 M.L.J. 213 (P.C.). 

Natural water-course — Extent of right. 

A riparian owner has a right to what may be 
called the ordinary use of the water flowing past 
his land, for instance, to the reasonable use of 
the water for his domestic purposes and for his 
cattle and this without regard to the effect which 
such use may have, in case of deficiency, upon 
proprietors lower down the stream and further he 
has a right to the use of it, provided that he does 
not thereby interfere with the rights of other 
proprietors either above or below him. Subject 
to this condition, he may dam up the stream or 
divert the water for the purpose of irrigation. 4 
C. 633, Foil. {Adami and Wort, JJ.) Rajniti 
Prasad Singh v. Tokh Narain Puri. I. R. 
1931 Pat. 318=133 I.C. 46=12 P.L.T. 473 
=A.I.R. 1931 Pat. 332. 

Public navigable river— Test. 

A river is not navigable unless it is navigable 
throughout the year for ordinary boats used for 
commercial purposes. In deciding the question 
of navigability, an investigation into the past his- 
tory of the channel is not without importance. 
For if it be found that at one time the channel 
was connected with two navigable streams at its 
two ends, it would not be an unreasonable infer- 
ence to draw to hold that it at that time formed a 
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part of an entire navigable system. Where a 
nver was navigable at a certain portion and the 
construction of a bridge higher up was likely to 
interfere with the navigabiltiy of the river, but 
it appeared that the river was impassable for , 
ordinary boats during the dry season. I 

Held, that the river was not a public navigable | 
river. (Mukerji, J.) Lalit Mohan Ray v. Kali | 
Mohan Saha. 6 I.R. (Cal.) 221—146 I.C. | 
409—37 C.W.N. 442=:A.I.R. 1933 Cal. 615. 1 
Right of 'lagan* in ghat — Nature and inci- 
dents. 

Nature and incidents of a right of lagan in a 
river ghat explained. (Dalai, J.) Brij Mohan 
Das V. Bhikhuji. I.R. 1931 All. 205=129 I. 
C. 717=1931 A.L.J. 267::^A.I.R. 1931 

All. 207. ! 


Tidal navigable rwer — Public right of 

access to the adjacent banks — Nature and extent 

of. 

The public right to use the waterway would not 
imply the right to land upon, or to take merchan- 
dise on to or over immediately adjacent land in 
private ownership. Such a right may no doubt 
be established by custom or proscription but the 
banks above the “ordinary” high water mark re- 
main private property unaffected by the water- 
way. The rights of riparian owners on the banks 
of tidal navigable waters exist jure naturae, be- 
cause the land has by nature the advantage of 
being washed by the stream but it is essential to 
the existence of this right that the land should 
be in contact with the flow of the stream at 
least at the times of “ordinary” high tides. Lyon 
V. fishmonger Co., (18V6) 1 A.C. 662, Ref. to. 
(Sir George Lowndes.) Dawood Hashim 
Esoof V. lucK Shein. 58 I. A. 80=9 Rang. 
122=33 L.W. 543=131 I.C. 777=1. R. 1931 
P.C. 167=33 Bom.L.R. 897=53 C.L.J. 472 
=1931 M.W.N. 521=35 C.W.N. 472=A.I. 
R. 1931 P.C. 72=60 M.L.J. 593 (P.C.). 


Tidal navigable river — Public right of 

navigation — Extent of. 

Per Sir George Lowndes. — “Under the English 
Law the bed of a tidal creek which is vested in 
the Crown and over which all subjects of the 
Crown have a right of navigation is confined to 
the space covered by ordinary high tides, that is 
the mean between the spring and neap tides— ^r 
in other words, to that part of the shore which 
for four days in every week or for the most 
part of the year is reached and covered by the 
tides. In India it has been long recognised that 
the beds or channels of tidal navigable waters 
are the property of the Government in right of 
the Crown. . , . This (English) principle is 

equally applicable to Indian waters . . . The 

public right of navigation or waterway can only 
be co-extensive with the right of the Crown or 
the Government in the bed." (Sir George Lowtv- 
des.) Da WOOD Hashim Esoof v. Tuck Shein. 
58 I. A. 80=9 Rang. 122=33 L.W. 543=131 
I.C. 777=1. R. 1931 P.C. 167=33 Bom.L. 
R. 897=53 C.L.J. 472=1931 M.W.N. 521 
=35 C.W.N. 472=A.I.R. 1931 P.C. 72= 
60 M.L.J. 593 (P.C.). 

Tidal stream navigable for a few days in 

a month — If and when a public waterway. 


RIWAJ-I-AM. 

In order to make good a complaint of obstruc- 
tion to free access from a tidal channel to his 
land (in the absence of an easement), the com- 
plainant must prove not merely that there is a 
public waterway over some part of the upper 
creek but that the waterway comes right up to 
his land. Where the tidal stream was for most 
of the time dry except for a trickle of water and 
only for a few hours on five to ten days in each 
month, there was enough water to lloat small 
logs of wood, it cannot be called a public water- 
way. (1923) A.C. 429, Ref. to. (Sir George 
Lowndes.) Da wood Hashim Esoof v. Tuck 
Shein. 58 I. A. 80=9 Rang. 122=33 L.W. 
543=131 I.C. 777=1. R. 1931 P.C. 167=33 
Bom.L.R. 897=53 C.L.J. 472=1931 M.W. 
N. 521=35 C.W.N. 472=A.I.R. 1931 P. 
C. 72=60 M.L.J. 593 (P.C.). 

Use of water of stream — Right of riparian 

proprietor. 

Every riparian proprietor has a natural right 
to use the water of stream which flows past his 
land equally with other proprietors; to have the 
water come to him undiminished in flow, quantity 
and quality, and unaffected in temperature; and 
to go from him without obstruction. Where 
the plaintiff’s natural right has been interfered 
with by the acts done by the defendants in rais- 
ing their dam and sluices and damage had been 
caiLScd to the working of the plaintiff’s machines 
and the defendants have raised their dam and 
sluices only recently and have not acquired any 
prescriptive right to continue to do so, the plain- 
tiffs suit for damages and injunction should be 
allowed. (Ganga Nath, J.) Hanuman Prasad 
V. Mendwa. 158 I.C. 519=8 R.A. 309=1935 
A.W.R. 1012=1935 A.L.J. 1061=A.I.R. 
1935 All. 836. 

RISK-NOTE. 

See Railways Act (1890), Ss. 72, 77, 78. 

RIVERS ANR RIVER BEDS. 

See (1) Riparian Rights. 

(2) Waiers and Water Courses. 

RIWAJ-I-AM. 

See (1) Custom (Punjab) — Riwaj-i-am. 

(2) Evidence — Riwaj-i-am. 

Entries in — Correctness — Onus. 

An entry in a Riwaj-i-am even when unsup- 
ported by instances shifts the onus on to the per- 
son who contends that that entry is incorrect. 
(Coldstream and Dalip Singh, JJ.) Fazal Dad 
V. Md. Ghulam Sughra. 13 Lah. 219=1. R. 
1931 Lah. 825=133 I.C. 649=32 P.L.R. 
782=A.I.R. 1931 Lah. 453. 

Entries in as to custom against females — 

Rebuttal — Onus of proof. See Custom (Pun- 
jab) — Succession. A.L.R. 1935 Lah. 72=37 
P.L.R. 203=A.I.R. 1935 Lah. 617. 

Entries in as to custom — Presumption — 

Entry adversely affecting women — Rebuttal. 

An entry in the Riwaj-i-am recording a special 
custom is prima facie proof of that custom and 
may be rebutted by the party disputing the cor- 
rectness of the entry. Where the special custom 
recorded in the Riwaj-i-am adversely affects the 
rights of women who had no opportunity of ap- 
pearing before the Revenue authorities the pre- 
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RIWAJ-I-AM. 

sumption in favour of the Riwaj-i-am can be 
rebutted by a few well -ascertained instances to 
the contrary. {Tek Chand and Gordon Walker, 
JJ.) GhUi-am Mahomed v. Mt. Ralli. 12 Lah. 
412=1. R. 1931 Lah. 1003=134 I.C. 795= 
32 P.L.R. 929=A.I.R. 1931 Lah. 641. 
—Entries in — Series of — Value. 

The last Riwaj-i-am must prevail unless it is 
shown conclusively that the entry in it is wrong. 
(^Coldstream and Dalip Singh, JJ.) Fazal Dad 
V, Mt. Ghitlam Sughra. 13 Lah. 219=1. R. 
1931 Lah. 825=133 I.C. 649=32 P.L.R. 782 
=A.I.R. 1931 Lah. 453. 

■ ■ Entries — Value. 

The statements contained in the Riwaj-i-am 
form strong piece of evidence in support of a cus- 
tom as to the inheritance rights of daughters. 
(Hasan, C. J. and Bisheshivar Nath, /.) Tirath- 
patti V. Ranjit Singh. 6 Luck. 407=1. R. 
1931 Oudh 140=130 I.C. 124=7 O.W.N. 
1120=14 R.D. 672=A.I.R. 1931 Oudh 40. 

ROAD. 

Sec Highway. 

ROBAKARI. 

See Revenue Records. 

ROBBERY. 

Sec Penal Code, Ss. 390 and 398. 

ROYALTY. 

See Landlord and Tenant — Royalty. 

RYOT. 

See Madras Estates Land Act, Ss. 3 (11) (a), 
26 (3), 77, 112, etc. 

RYOTI LAND. 

See Madras Estates Land Act, Ss. 3, 6, 20, 
etc. 

RULES. 

See also (1) Deed— Construction. 

(2) Interpretation of Statutes. 

-Rules of Association — Forfeiture clause — 

Construction. 

One of the rules of a Benevolent Association 
was : “The monthly deposit shall be paid in ad- 
vance by every member on or before the 15th 
day of the month. In default he shall be liable 
to pay a fine of 10 cents for each such failure, 
which shall be debited to his account, and if his 
monthly deposit shall be two months in arrear 
he shall be notified, and failing payment of same 
in full after the expiration of 21 days, he shall 
ipso facto cease to be a member and forfeit all 
privileges as a member.” A member paid his 
monthly deposit for June in due course on or 
before the 15th June. In July he did not make 
any payment. In August he paid no deposit, and 
on the 16th August, in assumed accordance with 
rule, he was notified that his deposits were in 
default. On the 8th September he thereupon, 
according to the Association, automatically ceas- 
ed to be a member, he died on the 24th Septem- 
ber, 1932. 

Held, that the rule being of the nature of a 
forfeiture, it has got to be reasonably clear that 
the forfeiture operates. On the true construc- 
tion of the rule it means that in order to work 
a forfeiture a monthly deposit has to be in arrear 
for the period of two months; in other words, 


SALE OF GOODS. 

that the period of two months applied to the 
period of default for each deposit and not to the 
number of subscriptions that have to be in arrear. 
(Lord Atkin.) Chee Wor Lok v. Yeoh Saw 
Geok. 154 I.C. 261=7 R.P.C. 127=A.I.R. 
1935 P.C. 7 (P.C.). 

RULES OF ASSOCIATION — Forfeiture 
clause — Construction. See Interpretation of 
Statutes. 154 I.C. 261=A.I.R. 1935 P.C. 

7 (P.C.). 

RULE AGAINST PERPETUITY. 

See T. P. Act, Ss. 13, 14. 

Scope of — Tying up of property indefinitely 

and restraining alienation — Hindu joint family — 
Arrangement to keep properties joint and not 
to partition — Viflidity. See T. P. Act, S. 14. 
62 C.L.J. 71. 

RULE NISI— What is— Effect of. See Practice 
— Rule nisi. 28 S.L.R. 161. 

RULES OF PRACTICE. 

See Practice — High Court. 

RUNNING ACCOUNT. 

See (1) Contract Act, S. 60. 

(2) Limitation Act, Arts. 64 and 85. 

RYOTWARI TENURE, 

See Land Tenure — kvoewari Tenure. 

Holder of — Right to water from a parti- 
cular channel — No existence of. See Easements 
Act, S. 7. 54 Mad. 793=61 M.L.J. 563. 

ST. JOHN'S MUNICIPAL ACTS (1921 
AND 1926), S. 94--'Assign\ 

The assign entitled under S. 94 to compensa- 
tion must at the least be the legal assign of the 
term at the expiration of the lease. (Lord 
Blanesburgh.) Aveline Scott Ditcham v. James 
J. Miller. I.R. 1931 P.C. 276=134 I. C. 
324=A.I.R. 1931 P.C. 203 (P.C.). 

SALE. 

See Contract— Sale. 

Contract of sale — Consideration— Failure 

to pa 3 ' wMthin time fixed — Relief to the purchaser 
— Transfer of property — Super-added condition 
— Power of Court to relieve purchaser. See T. 
P. Act, S. 31. 63 I. A. 26=70 M.L.J. 82= 
15 Pat. 127 (P.C.). 

SALE OF GOODS — Advance hy purchaser-— 
Right to refund— Both parties at fault. 

\Vhcre hnih paitics to a contract of sale are 
at fault, they should be restored to the position 
which they occupied in relation to each other 
prior to the suit contract and consequently the 
seller is bound to refund the sum of money he 
received as advance from the purchaser, when 
the consideration has failed. (Doraisami Iyer, 
C. /. and Rama Rao, J.) Brahma Suriah v. 
Singiri Nanjappa. 9 Mys.L.J. 35. 

Breach of contract — Readiness of buyer — 

Proof — Actual tender if necessary. 

In order to prove that a buyer is ready and 
willing to perform his part of the agreement it 
is not necessary for him to show that he actually 
made a tender of the price. Where the seller 
does not possess the goods it is an act of super- 
erogation on the part of the buyer to take the 
money to the seller and make an actual tender 
thereof. 8 Lah. 198, applied. (Addison Qnd 
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Ihlton, JJ.) Ganesh Datt & Co. v. Gopal Singh 
Mangal Singh. 135 I.C. 606=1. R. 1932 
Lah. 142=32 P.L.R. 828. 

Breach of contract — Right to avoid — 

Waiver — Inference from conduct. 

Where in a suit to recover the deposit paid 
under a contract which was not performed the 
plaintiff set up a plea of inipos,sibility and pleaded 
that he had an option to avoid the contract but 
it appeared that he did not at any time declare 
the contract to be void but continued making 
supplies. 

Held, that the plaintiff had by his conduct 
waived the option he might have had of declar- 
ing the contract to have come to an end. {Broad- 
way and Johnstone, JJ.) Gurdit^Singh v. Secre- 
tary OF State. I.R. 1931 Lah. 340=130 I.C. 
772=A.I.R. 1931 Lah. 347. 

Contract — Essentials — Stipulation as to 

price. 

In a contract for the sale of goods the most 
essential condition is the price. Where there 
is no evidence as to price there is no binding 
contract. {Young, J) Trevellion v. Minck. 

6 R.A. 597=147 I.C. 982=3 A.W.R. 161= 
1934 A.L.J. 43=A.I.R. 1934 All. 203. 

Delivery — Delivery ex-hopper. See Con- 
tract — Construction — Milling Contract (Ran- 
goon). 11 Rang. 506. 

Indivisible contract — Breach — Accrual of 

cause of action. 

The question whether a contract is an entire 
or divisible one has to be decided on a consider- 
ation of all the circumstances of the case. Where 
no definite instalments were fixed by the con- 
tract nor was any period specified for the deli- 
very of any instalment and in point of fact goods 
of more than one .shipment were at times deli- 
vered together, and it further appeared that the 
quantities of the different shipments w'ere also 
not equal and were arbitrarily fixed. 

Held, that the contract was an entire one and 
that the cause of action for breach of the con- 
tract could not arise till the expiry of the period 
for the delivery of the goods of the last ship- 
ment. {Addison and Bhtde, JJ.) Bashesiiar 
Lal Bansi Dhak V. Bhik Raj. 12 Lah. 254= 
I.R. 1931 Lah. 760=133 I.C. 280=32 P.L. 
R. 965=A.I.R. 1931 Lah. 616 (2). 

Passing of property — Condition regarding 

payment of price — Applicability of rule to prin- 
cipal and agent. See Principal and Agent — 
Rights of Agent. I.R. 1931 Lah. 175=129 I. 
C. 287. 

, B rice — Liability for — Implied agreement 

to pay. 

Where a certain article was delivered to the 
purchaser under a contract for the sale of cer- 
tain goods and subsequently the parties broke the 
contract but the purchaser failed to pay the 
purchase-money and retained the article sold. 

Held, that the purchaser was liable to be sued 
for the balance of the price because by his con- 
duct he must be taken to have consented to pay 
the value of the article retained. {Shadi Lal, C. 
/. and Walker, J.) Bhima Mal & SoN.s v. Rah- 
mat Ullah. 130 I.C. 574=A.I.R. 1931 Lah. 
309. 


Repudiation— A cceptance of— Damages— 

Right to, and measure of. 

The plaintiffs alleged that they were instructed 
to purchase linseed as defendants’ brokers, that 
the defendants repudiated the contract, that the 
plaintiffs accepted the repudiation and that they 
were entitled to damages at the market rate pre- 
vailing on the date of repudiation. It was con- 
tended by the defendants that in order that the 
plaintiffs may be entitled to damages, it was ne- 
cessary to show that at the due date they had as 
brokers dealt wdth third parties in the market 
and suffered loss on that basis. 

Held, the plaintiffs were entitled to accept the 
repudiation and claim damages on the then pre- 
vailing rate without showing that they continued 
to act as agents even after the repudiation. 
{Beaumont, C. J. and Mirza, J.) Ratanlal v. 
Brit Mohan. I.R. 1931 Bom. 445 (2) =133 
I.C. 861 (2)=33 Bom.L.R. 703=A.I.R. 
1931 Bom. 386. 

Repudiation by buyer — Justification of re- 
fusal on different ground after expiry of the time 
for delivery — Permissibility. 

Where the buyer refused to take delivery of 
goods on the ground that, contrary to the cus- 
tom of trade, delivery was not made as and when 
the bales were ready at the Mills, he is not en- 
titled, after the time for delivery has expired, 
to justify his refusal on another ground, viz , that 
some of the goods tendered were not of the kind 
or quality contracted for. 49 Mad. 791 and 49 
M.L.J. 1, Foil. {Jackson and Mockett, JJ.) 
Ramier V. Ramudu Tyfr. 56 Mad. 304= I.R. 
1933 Mad. 151=141 I.C. 632=1933 M.W.N. 
39=37 L.W. 210=A.I.R. 1933 Mad. 176= 
64 M.L.J. 199. 

Repudiation — Damages — Interest before 

judgment. 

In a suit for damages for repudiation of the 
contract in pursuance of which the plaintiffs pur- 
chased linseed as defendants’ brokers, no inter- 
est can be awarded before judgment. (Beaumont, 
C. J, and Mirza, J.) Ratan’i.al v. Brij Mohan. 
I.R. 1931 Bom. 445 (2)=133 I.C. 861 (2) 
=33 Bom.L.R. 703=A.I.R. 1931 Bom. 
386. 

Repudiation — Damages — Measure of — 

Rate on date of delivery or repudiation. See 
Sale of Goods Act, S. 60— Anticipatory Breach. 
150 I.C. 760. 

Repudiation by vendor — Justification — 

Onerous liability subsequently cast by statute. 
See Contract Act, S. 20 — Scope. 11 Rang. 201 
=6 I.R. (Rang.) 101=146 I.C. 440=A.I. 
R. 1933 Rang. 79. 

Re-sale — Right to — Construction of coven- 
ant in contract. 

An indent authorised the sellers to sell the 
goods by public auction or private sale w'hen and 
where they liked after 10 day.s’ notice of their 
intention to do so should the buyers fail to 
accept the draft on presentation or fail to pay on 
maturity. It further provided that in case of 
need the seller’s invoice might be taken in lieu of 
draft. 
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Held, that the contract permitted the substi- 
tution of the seller's invoice for the draft and 
by forwarding the invoice the plaintiff substan- 
tially complied with the terms of the contract 
and that the failure of the defendant to make 
payment and take up the goods conferred a right 
of re-sale on the plaintiff. (Bhide and Tapp. 
JJ.) Nathu Mal Ram: Das v. Ram Sarup & 
Co. 12 Lah. 692=135 I.C. 778=1. R. 1932 
Lah. 170^32 P.L.R. 609— A. I. R. 1932 Lah. 
169. 

Resale — Unreasonable delay — Measure of 

damages. 

It is a well-settled rule that if the vendor 
chooses to enforce his right to re-sell he must 
do so within a reasonable time from the date of 
the breach and that he .should not allow the 
value of the goods to depreciate by making undue 
delay in re-selling them. If the goods arc re- 
sold within a reasonable time after the breach 
of the contract by the purchaser the measure of 
damages is the difference between the contract 
price and the price realised on the rc-salc with 
ithe costs and expenses of the rc-salc. But if the 
rc-sale has been unreasonably delayed until the 
market has fallen, the price realised on re-sale 
will not afford a true criterion of the damages. 
The measure of damages in such a case will be 
the difference between the contract price and the 
market price on the date of the breach of the 
contract. (Shadi Lai, C. J. and Agha Haidar, 
J.) Nikku Mal Sardari Mal v (iuR Prashad. 
12 Lah. 452=1. R. 1931 Lah. 985 (2)=134 I. 
C. 777 (2)=32 P.L.R. 747=A.I.R. 1931 

Lah. 714. 

Right of resale — Mode of c.vercise. 

As in the case of statutory right of rc-sale so 
in the case of a rc-salc under a contract the 
seller must give notice to the buyer of his in- 
tention to do so and re-sell them after the lapse 
of a reasonable time. {Bhide and Tapp, JJ.) 
Nathu Mal Ram Das v. Ram Sarup & Co. 12 
Lah. 692=135 I.C. 778=1. R. 1932 Lah. 170= 
32 P.L.R. 609=A.I.R. 1932 Lah. 169. 

Shopkeeper — If hound to serve member 

of public. 

Apart from special legislation it is open to a 
shop-keeper any time to refuse to deal with any 
member of the public and it is not necessary for 
the shopkeeper to assign any reason for his re- 
fusal. {Young, J.) Trlvellion v. Minck. 6 
R.A. 597=147 I.C. 982=3 A.W.R, 161= 
1934 A. L.J. 43=A.I.R. 1934 All. 203. 

SALE OF GOODS ACT (III OF 1930), S. 2— 
Mercantile agent — Broker — Pledge by — Validity. 
See Contract Act, S. 178. 151 I.C. 413=7 R.R. 
72=35 Cr.L.J. 1375=1934 Cr.C. 889=A.I. 

R. 1934 Rang. 198. 

S . 2 (7) — Applicability — Suit regarding 

*Hfnmioveable property'' within the meaning of 

S, 3 (25), General Clauses Act — Effect of special 
Act. 

By an agreement in writing between plaintiff 
and the Secretary of State, the plaintiff purchased 
certain buildings and materials situated at 5* and 
undertook to remove them within a given period. 


SALE OP GOODS ACT (1930), S. 16. 

Subsequently the defendants became the owners 
by purchase of the land at 5. Plaintiff brought 
an action on the original side of the High Court 
claiming an injunction and damages for the 
wrongful and tortious act of the defendants in 
the fact that they prevented him from carrying 
out his contract to remove the buildings and 
materials as per his original agreement. The 
defence was that the buildings and materials in 
dispute or sonic of them were the property of 
the defendants and were not covered by the 
plaintiff’s contract and he was not entitled to take 
them away. 

Held, that the provisions of the Sale of Goods 
Act could not apply to the case because the suit 
related to inimf^veablc property. The provisions 
of a special Act such as the Sale of Goods Act 
cannot except in the hraiich of the law to which 
it specially applies overrule a Statute of the nature 
of the General Clauses Act. {Cunliffe, J.) 
A. Swami Jyah Nadar v. Thi-: Commissioners 
FOR THE Port of Rangoon. 9 Rang. 13=1. R. 
1931 Rang. 303=134 I.C. 511=A.I.R. 1931 
Rang. 109. 

S. 9 — Contract to sell goods — Increase of 

customs duly before delivery— Right of seller to 
claim excess. 

Ill a contract for sale of goods, if before goods 
are tendered customs duty is increased, the seller 
is entitled to claim the excess duty imposed from 
the buyer, provided he proves that such excess 
duty on the goods tendered has been already 
paid. It is immaterial whether such duty has 
been paid by the seller himself or that some one 
else has paid it. 21 Bom. 628 and A.I.R. 1933 
Mad. 21, Expl. (Ferrers, J.C. and Rupchand, 
A.J.C.) Jhamandas Jodhram v. Tirathuas 
Deomal. 28 S.L.R. 98=149 I.C. 614=6 
R.S. 233=A.I.R. 1933 Sind 404. 

Ss. 13 (2) and 37 (3) — Indivisible coUr- 

tract — Refection of part — Right of buyer. 

In a contract by instalments or a contract which 
according to its terms is treated as an instalment 
contract, the buyer can reject the quantity under 
any instalment. But under an indivisible con- 
tract, the buyer loses his right to reject if he 
accepts part. Rotax Horn, (1910) 2 K.B, 937, 
Foil. ; Barker v. Agius, (1927) 33 C.C. 120, Not 
foil. (Ameer AH, /.) Andrew Yule & Co., 
In re. 59 Cal. 928=140 I.C. 877=1. R. 1933 
Cal. 67=A.I.R. 1932 Cal. 879. 

S. 15 — Sale by description — Question by 

Court. 

There has been a growing strictness in the 
matter of regarding the particulars in the con- 
tract as part of the description of the goods. If 
a stipulation is a part of the description, the only 
question that remains is, if the goods supplied 
conformed to it, and it is irrelevant to enquire 
whether it was considered in the trade a matter 
of importance or whether it affected the market- 
value of the goods. (Moore v. Landauer. (1921) 
2 K.B. 519, Ref. (Ameer AH, J.) Andrew 
Yule & Co., In re. 59 Cal. 928=140 I.C. 877 
=I.R. 1933 Cal. 67=A.I.R. 1932 Cal. 879. 

S . Id^Condition of fitness — Sale of tyres. 

In the case of sale of tyres by a person who is 
the distributor of Continental Solid tyres, and 



3215 


THE QUINQUENNIAL DIGEST, 1931—1935 


3216 


SALE OF GOODS ACT (1930), S. 16. 

those tyres only, there is no implied condition as 
to the fitness of the tyres for any particular 
purpose, though the goods sold must be of mer- 
chantable quality. {Mosely, /.) Globe Auto- 
mobile Co. V. K. A. K. Master. 157 I.C. < 
12=8 R.R. 81. I 

S. 16 (1) — Condition of fitness — Rules 

formulated. j 

(0 If the buyers expressly communicated to 
the sellers the purpose for which the goods arc i 
wanted (and the other conditions are present) 
then there is an implied condition of fitness, 
(w) Apart from express communication, that 
knowledge may be imputed to the sellers by 
reason of the circumstances of the case. {Hi) 
Where the goods may be utilisAl for a variety 
of purposes known to the supplier, then, unless I 
he is notified of the particular purpose for which 
these goods are wanted, there is no condition of 
fitness that they shall be fit for that particular 
purpose. Priest y. Last, (1903) 2 K.B. 148, 
RcJ. (Ameer AH, J.) Anbrew Yule & Co., 
In re. 59 Cal. 928=1. R. 1933 Cal. 67=140 
I.C. 877=A.I.R. 1932 Cal. 879. 

S. 19 — Passing of property in goods—^Test 

— Dominion held by seller — Effect. \ 

Althougli the incidence of risk, is a good test 
in determining in which of the two parties the 
property in the goods vests, it is not a conclusive 
test and the question always is as to intention of 
the partie.s, as other circumstances may show 
that the property in the goods was retained by 
one party in spite of the fact that they were 
.shipped or booked and thereafter remained at 
the risk of the other party. Where therefore 
the dominion over the goods, i.e., the right to 
dispose of them is retained by the sellers and 
they do not intend that the goods should be 
delivered to the purchasers till they pay for the 
same, the property in goods docs not pass to 
the purchasers and a suit by the sellers for re- 
covery of the price of the goods docs not lie. 

Per Jai Lai, J . — If the contracts had been in 
the C.I.F. form then ordinarily the property in 
the goods would have passed to the purchasers 
on shipment thereof, though in that case also 
circumstances might have rebutted this presump- 
tion. ^(Jai Lai and Abdul Qadir, JJ.) Kahn 
AND Kahn v. Premsukh Das Rup Narain 
134 I.C. 1110=1. R. 1932 Lah. 6=A,I.R. 
1931 Lah. 260. 

S. 22 — Passing of properly — Intention of 

parties. 

Where a contract for sale of specific goods 
which were in a deliverable state, did not contain 
any express intention of the parties as to when 
the property was to pass to the buyer but the 
price of goods was expressed at certain rate and 
the quantity sold was mentioned in the notes 
exchanged between the parties, and it required 
only a simple calculation to determine the total 
price to be paid. 

JlAd, that the parties to the contract intended 
that the buyer should become the owner of the 
properly on payment of the total price, and that 
the passing of the property did not depend upon 
the measurement to be done by the seller. The 
measurement, if any, was to be made by the 
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buyer in order to satisfy himself that he had got 
the quantity he had borgained for, and that the 
price paid by him was really due. Such measure- 
ment did not affect the transfer of the property 
in the goods. (Sif Shadi Lai.) Hoe Kim 
Seing V. Maung Ba Chit. 62 I.A. 242=14 
Rang. 1=42 L.W. 469=1935 O.W.N. 980 
=157 I.C. 891=37 P.L.R. 659=37 Bom.L. 
R. 866=1935 A.L.J. 1119=1935 A.W.R. 
1299=1935 M.W.N. 1125=8 R.P.C. 67=39 
C.W.N. 1217=A.I.R. 1935 P.C. 182=69 
M.L.J. 467 (P.C.). 

S. 24 — Applicability — Jangad transaction, 

A jangad transaction is a “sale or return" and 
involves a representation that the purchaser will 
(a) signify his approval or acceptance of the 
goods and pay for it ; and (b) if not, return the 
same within the period fixed, or where no time 
is fixed on the expiration of a reasonable period. 
But until one or the other condition is fulfilled, 
no properly passes to the buyer. In such a tran- 
saction the owner of the goods gives credit to 
the dclivcrcc, though it is subject to certain con- 
ditions. (Rangnckar and Kama, JJ.) Emperor 
V. PiiTRozsHAii Manekji Gandiii. 58 Bom. 
646=152 I.C. 706=7 R.B. 164=36 Bom.L. 
R. 731=1934 Cr.C. 1132=A.I.R. 1934 Bom. 
360. 

S. 27 — Construction — Conduct precluding 

denial of seller* s authority — What amounts to. 

An owner of a bus engaged A as his agent to 
ply the bus for hire and left a letter addressed to 
the District Magistrate and signed by himself 
requesting the Magistrate to grant “G” permit 
to A. The registration Certificate of the bus 
was also left with A who fraudulently altered 
the letter into one addressed to the D.S.P. 
requesting him to transfer the registration in his 
name, which having been done, he sold the bus 
to a stranger who was ignorant about A*s real 
title. The owner thereupon challenged the 
buyer’s title in legal proceedings. 

Held, that the owner could not have contem- 
plated the possibility of fraud on part of A, and 
that on the true construction of S. 27, he was 
not pi'ccludcd from challenging the title acquired 
by the buyer. Farquharson Bros. & Co. v. 
C. King fr Co., (1902) A.C. 325. Foil. ; Hender- 
son & Co. V. Williams, (1895) 1 Q.B. 521 and 
Commonwealth Trust, Ltd. v. Akoiey, (1926) 
A.C. 72, Dist. {Curgenven and King, JJ.) 
Mohambaram V. Ram Narayan. 42 L.W. 
431=8 R.M. 279=1935 M.W.N. 932=158- 

I. C. 535=A.I.R. 1935 Mad. 850=69 M.L.- 

J. 691. 

S. 35 — Scope — “Express promise” — Mean- 
ing of. See Contract Act, S. 93 — Applicability. 

154 I.C. 1097=1935 O.W.N. 496=A.I.R. 
1935 P.C. 67=68 M.L.J. 635 (P.C.). 

Ss. 37 (3) and 13 (2) — Indivisible con- 


tract— Acceptance of part — Effect of. See Sale 
OF Goods Act, Ss. 13 (2) and 37 (3). 59. Cal., 
928=A.I.R. 1932 Cal. 879. 

-S. 37 (3) — Repudiation by buyer— Justin 


fication of refusal on different ground after ex- 
piry of the time for delivery. See Sale of Goods 
— ^Rspudiation by buyer. 56 Mad. 304=A.I^ 
R, 1933 Mad. 176=64 M.L.J. 199. 
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S. 41 — Place of inspection. 

Th« normal place of inspection is the place of 
delivery. If A agrees to deliver goods to B at 
Calcutta, the place of inspection is Calcutta, even 
though A knows B intends to ship them to New 
York, unless Calcutta is not suitable for inspec- 
tion, having regard to the nature of the goods 
and the way in which they are packed. Parkins 
V. Bell, (1893) 1 Q.B. 193 and Saunt v. Bels^ 
cher, (1920) 90 LJ. 2 K.B. 541, Ref. {Ameer 
Ali, J.) Andrew Yule & Co., In re. 59 Cal. 
928=1. R. 1933 Cal. 67=140 I.C. 877= 
A.I.R. 1932 Cal. 879. 

S. 42 — Acceptance — Right of rejection, 

when lost. 

The buyer's right of rejection may be lost by 
(t) acts of ownership such as sub-sale, shipment, 
sending forward, etc., («) delay in giving notice 
of rejection, (m) part retention of the goods. 
{Ameer AH, 7.) Andrew Yule & Co., In re. 
59 Cal. 928=1. R. 1933 Cal. 67=140 I.C, 877 
=A.I.R. 1932 Cal. 879. 

. S . 42 — Claim for damages after re-sale 

— Sustainability . 

Where the buyer, who was responsible for not 
discovering an alleged breach of warranty earlier, 
sued to recover damages after having effected 
a re-sale, 

Held, that the claim was unsustainable. {Cold- 
stream and Johnstone, JJ.) Mithan Lal Inder 
Narain z/.Suraj Parshad Madan Gopal. 135 
I.C. 498=1. R. 1932 Lah. 98=32 P.L.R. 734 
=A.I.R. 1932 Lah. 52. 

S. 42 — Reasonable time. 

A reasonable time for examining goods is a 
question of fact depending on the circumstances 
of each case. Where the goods reached the 
plaintiffs-buyers on the 21st October and was 
le-sold on 22nd and the buyer for re-sale sent the 
intimation of damaged condition of goods on 30th 
October but the plaintiffs delayed for another 
fortnight. 

Held, that the plaintiffs were not entitled to 
recover damages in view of their prolonged 
failure to give notice. {Coldstream and John- 
stone, JJ.) Mitpian Lal Inder Narain v, 
SuRAj Parsiiad Madan Gopal. 135 I.C. 498 
=I.R. 1932 Lah. 98=32 P.L.R. 734=A. I. 
R. 1932 Lah. 52. 

S. 54 (4) — Re-sale by unpaid vendors — 

Damages — Amount of — Commission on re-sale. 

If in exercise of their right of re-sale, the un- 
paid vendors of certain piece-goods sold some 
of the unpaid for goods, they arc entitled to the 
loss thereby sustained by them inclusive of all 
out-of-pocket expenses in effecting the re-salc but 
not to a re-sale commission in respect of goods 
sold by him as his own so as to inflate his claim 
for damages. The result is the same even where 
the property has passed but goods have not been 
parted with by the vendor. 95 S.L.R. 21, Appl. ; 
Maclean v Dumt, (1828) 29 R.R. 714; Lamond 
V. Davall, (1847) 9 Q.B. 1030=72 R.R. 502, Rel. 
on. {Rup Chand, A.J .C.) Gillanders Arbuth- 
NOT & Co. V. Official Assignee. 25 S.L.R. 
271=1. R. 1931 Sind 32=129 I.C. 912= 
A.I.R. 1931 Sind 26. 

S. 60 — Anticipatory breach — Courses 

open to parties and their rights. 

Q. D.-.1I-202 


SALT ACT (1882), S. 9. 

Where there is a repudiation by the promisor 
by the anticipatory refusal to perform the con- 
tract before the time for performance has arrived, 
two courses are open to the promisee, namely, 
either to treat the contracts as subsisting or to 
treat them as rescinded, and if he elects to treat 
the repudiation as inoperative and treat the con- 
tracts as still in force, in such a case the pro- 
misee keeps the contract alive for the benefit of 
the other party as well as his own ; in other 
words, he keeps the contract alive for all pur- 
poses. But if the promisee fails to fulfil a con- 
dition precedent which is binding on him, the 
promisor will be discharged. 1933 P.C. 233, 
Rel. on. {V enkatasubha Rao, 7.) Nagisetty 
V. Venkatasubrayya. 157 I.C. 640=1935 
M.W.N. 230=41 L.W. 440=A.I.R. 1935 
Mad. 345. 

S. 60 — Anticipatory breach — Measure of 

damages . 

Where a contract is for delivery of goods on a 
certain day and the defendant repudiates the con- 
tract before that date, damages must be assessed 
on the basis of the market rate prevailing on the 
due date of delivery and not on the basis of the 
rate prevailing on the date of the repudiation. 
{Brozon, J.) Maung Po Kyaw v. Saw Tago. 
150 I.C. 760=1. R. 1933 Rang. 42=A.I.R. 

1933 Rang. 25. 

SALT ACT (XIX OF lSS2)-^Offence under-^ 
Whether punishable under Penal Code, 1860. 

Doing anything in contravention of the Salt 
Act or of any rule made thereunder is not a 
separate ofTcnce under Penal Code; similarly the 
abetment of an act in contravention of the Salt 
Act or of any rule made thereunder is not a 
separate offence under the Penal Code. 6 O.C. 
153, Ref. ; 6 Mad. 249, Dist. {Waair Hasan, 
C.J. and Pullan, 7.) Mohanlal Saksena v. 
Emperor. 128 I.C. 221=7 O.W.N. 895=32 
Cr.L.J. 104=1930 Cr.C. 1161=A.I.R. 1930 
Oudh 497. 

S. 9 — Abetment of offence under Salt Act 

— Punishment under Penal Code, S. 117 — Legal- 
ity. See Penal Code, S. 117. 1930 Cr.C. 

1161=A.I.R. 1930 Oudh 497. 

S. 9 — Notification No. 41, R. S—Ojjence 

under — Essentials. 

Where the accused is charged under S. 9 of the 
Salt Act for contravening R. 8 under Notifica- 
tion No. 41, the prosecution must prove not only 
that the accused imported salt into British India 
from a State but that the salt was produced or 
manufactured in such State. The mere fact of 
importation into British India from a State does 
not give rise to a presumption that the salt was 
produced or manufactured in the State and the 
onus of showing that it was not so manufactured 
is not thrown upon the accused. {Young, C.J.. 
and Rangi Lal, J.) Emperor v. Amir Hussain. 
153 I.C. 951=7 R.L. 481=36 Cr.L.J. 463 
=36 P.L.R. 248=1934 Cr.C. 1355=A.I.R. 

1934 Lah. 967. 

S. 9 — Notification No. 41, R. 9 — Essence 

of offence under. 

The essence of the offence under R. 9 of Notifi- 
cation No. 41 issued under S. 9 of the Salt Act 
is that duty has not been paid in the State where 
the salt is obtained. If there is no evidence in 
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IIjc case that duty has not been paid in the State 
upon the salt, it cannot be presumed that duty 
was not in fact so paid. {Young, C. J. and 
Rangi Lai, 7.) Emperor v. Amir Hussain. 
153 I.C. 951=:7 R.L. 481=36 Cr.L.J. 463= 
36 P.L.R. 248=1934 Cr.C. 1355=A.I.R. 
1934 Lah. 967. 

S. 9 (a) — Offence under — Abetment — 

Conviction under S, 117, /. P. Code — Propriety. 

A person guilty of abetment of an offence under 
S. 9 {a) of the Indian Salt Act may be convicted 
and sentenced under S. 117, I. P. Code, where 
it is proved that the act amounted to an abet- 
ment of the commission of an offence by the 
public generally or by any number or class of 
persons exceeding ten. {Mears, C.J. and Sen, 
/.) JOTi Prasad Gufpa v. E^fPEROR 53 A. 
642=136 I.C. 91=33 Cr.L.J. 236=1. R. 1932 
A. 139=1931 A.L.J. 986=1932 Cr.C. 27=1 
A.I.R. 1932 A. 18. ! 

S. 9 (c) — Scope. I 

Clause (c), S. 9 embraces all abetments whe- | 
tlicr aggravated or mitigated in their nature. ' 
The section docs not provide for any execution 
in rc.spect of such abetment as provided for by 
Penal ("ode, S. 117, and the punishment pre- ' 
scribed by the said section is for all abetments 
of acts which arc declared to be offences by the j 
provisions of Salt Act. {IVazir Hasan, C.J. , 
and Pnllan, J.) Mohanlal Saksena v. Eap- , 
PJROK. 128 I.C. 221=7 O.W.N. 895=32 Cr. j 
L.J. 104=1930 Cr.C. 1161=A.I.R. 1930 j 
Oudh 497. 

SANCTION — Legislature enacting provision — ; 
Duties imposed on individuals — Presumption that , 
performance shall be enforced. See Intirpreta- ! 
TroN OF Statuie — Presumpiion. A.I.R, 1932 i 
Oudh 210 (F.B.). i 

SANTAL PARGANAS JUSTICE REGULA- 1 
TION (1893), S. 10 — ''Only for trial of suits” ! 
— Meaning of. \ 

The expression “only for trial of suits” includes 
not only the actual hearing of the suit but also 
institution of the suit. Hence Civil Procedure 
Code applies to the institution of suits also. 
(Wort and Mahomed Noor, JJ .) Nresingha 
Charan Nandy V. Rajniti Prasad Singh. 13 
Pat. 486=152 I.C. 301=7 R.P. 185=15 P. 
L.T. 237=A.I.R. 1934 Pat. 292. 
SANTHAL PARGANAS SETTLEMENT 
REGULATION (III OF 1^12)— Record of 
rights under — Weight of — Entry of “Brahmottar 
raiyat” — Effect of. 

The Record-of-rights in the Santhal Parganas 
has a status very different from that under the 
Bengal Tenancy Act. Where a tenant is des- 
cribed as a *‘Brahmottar raiyat”, the words are 
not used as part of the description of the laiuD 
lord but as a description of the tenant. It means 
merely that he is a tenant of a particular kind. 
The entry is absolutely conclusive. Even if the 
entry were other than what it is, the entry of 
the word “raiyat” or “raiyati”, will have the same 
(Courtney Terrell, C.J., Wort and Agar- 
uHila, JJ.) UcHiT La'l Misser v. Raghunandan 
Tkwaiu. 14 Pat. 52=153 I.C. 183=7 R.P. 
306=15 P.L.T. 661=A.I.R. 1934 Pat. 656 
(F.B.). 

S. 5 — Jiinsdiction of Civil Court during 

.settlement. 


I SANTHAL PARGANAS SETTLEMENT 
: REGULATION (1872), S. 6. 

Section 5 of Regulation III of 1872 only bars 
during the pendency of settlement operations the 
institution of suits before the Civil Courts and 
trial of suits already instituted before them. 
There is no bar to the Civil Court trying a suit 
I which has been properly instituted before the 
I officer referred to in the section, namely, the 
. Settlement Officer, provided that the Settlement 
Officer transfers the case to the Civil Court. 

, (Khaja Mohammad Noor and Varma, JJ.) 

Thakurain Kusum Kumari V. Biseswar Lal 
i Marwari. 14 Pat. 356=157 I.C. 316=8 R.P. 

! 109=16 Pat. L.T. 536=A.I.R. 1935 Pat. 

: 439. 

I Ss. 6 and 5 (a) — Lands situated in Sa/ital Par- 

ganas and outside— Courtr tn Santal Parganas and 
Gaya Distnct — Concurrent jurisdiction of — e^uit filed 
tn Court of Settlement Officer in Santal Parganas — 
JurisaictiOH to transfer suit to Gaya Court. 

Wort^J — Where lands are situate both within the 
Santdl Parganas and outside, and the Court in Santal 
Parganas and Gaya Court have concurrent jurisdiction 
to try the suit subject to the restriction in the Regulation, 
the Settlement Officer has jurisdiction to t/an^ier a suit 
filed in his Couit to the Gaya Court and the Gaya Court 
can take cognizance of the suit by reason of such trans- 
fer. Per Muhomed Noor., /. — The Settlement Officer has 
jurisdiction to transfer a case only to a Court established 
under the Bengal, Agra and Assam Civil Courts Act of 
1887 ; he has no jurisdiction to send the suit to Gaya. 
But as there was no inherent w’ant of jurisdiction, in the 
Gaya Court, the Gaya Court could take cognizance of 
the suit. (IVort and Mahomed Noor., JJ.) NkiSINGHA 
Charan Nandy v. Rajniti Prasad Singh. 13 
Pat. 486 -=152 1.0. 301 = 7 R.P. 186 = 15 P.L.T. 237 
= A I.B. 1935 Pat. 292. 

S. 6-A — Submission to /urisdtetton — Transfer of 

suit by Settlement Officer to District Jud ge of Sonthal 
Parganas — Latter transferring it to Di trict Judge of 
Bhagalpur who transferred it to Suborainate Judge — 

I Defendant not objecting to irregularity of transfer — 

I Effect of. 

A suit which was properly instituted under S. 5 of 
Regulation III of 1872 before the Settlement Officer of 
the Sonthal Parganas was transferred by him under 
S. 5 A to the District Judge of that distri* t. The latter 
without any authority transferred the ^uit to the District 
Judge of Bhagalpur, who in his turn transferred the suit 
to the Subordinate Judge of that district, in whose juris- 
diction a portion of the property was situated. The de- 
fendant did not raise any objection to the irregularity of 
this transfer for a period of about three years and in the 
meantime took various steps in the suit and thereby 
submitted herself to the jurisdiction of the Bhagalpur 
Court where the suit was irregularly pending. 

HehL that although the transfer of the suit by the 
District Judge of Sonthal Parganas to Bhagalpur was 
irregular, there being no inherent want of juri^dic'ion in 
the Subordinate Judge of Bhagalpur and the defendant 
having submitted herself to the jurisdiction of the 
Court, she could not be allowed to raise the question of 
jurisdiction three years after the suit was registered in 
that Court, (Khafa Mohammad Noor and Varma JJ,) 
Thakurain Kusum Kumari v. Bise-^^war lal 
MaRWARI. 14 Pat. 366 = 16710. 316=8R.P109 
= 16 Pat L T. 636 = A.I B. 1986 Pat 439. 

S. ^—Compromise decree allowing interest in 

contravention of section — Power of Court to pass. 

The mandatory provisions of S. 6 of the Regulation 
cannot be evaded and the Courts are not empowered to 
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SANTHAL PARGANAS SETTLEMENT EEG0- 
LATXON U872;. S. 6. 

pass a decree e\eii on compromise which allows interest 
in its contraventi* -n. The section has been enacted on 
the grounds of public policy to protect the people of the 
Sonthdl Parganas from their own improvident acts. The 
very object will be defeated if money-lenders can per- 
suade the debtors by agreeing to a decree and thereby 
get more interest than they would have got on contest. 
{^Khaja Moh immad No'>r and ya»ma, J/.) THAKU- 
RAIN KUSUM KUMAKI V- BiSESWAR LAL MaRWARI. 
14 Pat 366 - 167 I C. 316 - 8 B.P. 109 - 16 Pat L T. 
a36-A.IE 1936 Pat 439. 

S. 6 — ''Intermeatate adiustntent?* 

The expression “intermediate adjustment" includes 
the renewal of the loan by the execution of a bond. 
{Wort and Varnia, JJ) SuRAJMAL MaRWaRI V. 
Huro kAi 14 Pat 400 = 156 l.C 290 = 7 RP. 709 
= 16 Pat L T. 679 - A.I R. 1936 Pat. 98. 

S. 6 — Power of Court to reduce bond rate of 
interest. 

There is nrithing in S. 6 which would entitle the 
Court to reduce the interest from the bond rate to a 
lesser sum. What comes within the mischief of the 
section is, first of all, compound interest ; and, secondly, 
the total amount of interest going in excess of the sum 
of the loan itself, that is to say, the principal sum 
Hence the mortgagee is entitled to bond rate up to days 
of grace granted by the decree. Intere-t after the deciee 
or alter the da vs of grace would not be governed by the 
■Regulation, but S 34; C. P. Code, applies and interest 
at SIX per cent, can be allowed. {Wirt and Varma. JJ ) 
SURAJMAL MaRWAKI V. liURO Rai 14 Pat. 400 = 
166 I.O. 290 = 7 R P. 709 = 16 Pat L.T. 679 = A.I.R. 
1936 Pat. 98. 

S. ^^-K—Appltc ability — Dispute betiveen rival 

claim ints to proprietary rights in same property. 

There is no reason W'hy S. 25- A of Regulation III of 
1872 should not be held to apply fo cases where the 
dispute IS betw’een two rival claimants, each claiming 
to be the proprietor of the same property. The section 
obviously will have no application to disputes between a 
landlord and a tenant or to cases where one of the 
parties neither is nor asserts himself to be. a Zemindar 
even though the other party may be a Zemindai and 
where there is no dispute as to any proprietary right 
between them. It will be unduly restricting the scope 
of the section and defeating the purpose for which it 
has been enacted to hold that it will not apply unless 
■each parly admits the other party to be a Zemindar or 
.proprietor. A suit is clearly maintainable in a Civil 
Court where both the plaintiffs and the defendant claim 
to be the proprietors of the same properties. {Fazal 
AH and Sanderu JJ.') RANI SON^BATI KUMARI ry. 
Raja Kirtvanand Singh 14 Pat. 70 = 1671.0. 
433 = 8 R.P. 121 = A.I.E. 1936 Pat 306. 

— S. 27 (2) — S<ope — Mortgage suit — Decree direct- 
ing sale of rai y at t holding — Poiver of executing Court 
■to refuse to execute. 

The words S 27 1 2) of Sonthal Parganas Settlement 
Regulation are absolutely prohibitive; and the executing 
Court has no power to execute a decree directing sale of 
a raiyati holding. The fact that the judgment-debtor 
•did not raise the objection in the mortgage suit itself 
does not operate as an estoppel, becas- there can be no 
estoppel again''t the statute. The law prohibits the sale 
of a raiyati holding, whether the judgmen-debtor objects 
or not ; it is therefore open to the executing Court to 
lOxamine the nature of the property directed to be sold 
lunder the decree and also to refuse to "^ell the property 
•which is prohibited by law to be sold. {Courtney T errell^ i 
•47./., Wort and Agarwala, JJ.) UCHIT LAL MISSKR J 


SEA CUSTOMS ACT (1878), S. 64. 

e'. Kaghunandan Tewari. 14 Pat. 62=163 I.C. 
183 = 7 R.P. 306 = 16 P.L.T. 661 = A.I.R. 1934 Pat. 
666 (F B ). 

SAN7ASI. See HINDU LAW— ASCETIC. 
SARBABAKARIS. Land Tenure. 
SCHEDULED DISTRICTS ACT (1874), S. 6 (b)— 

Rlues framed under — Revtsional jurisdiction of Board 
— Case governed by. 

The Board has no revisional jurisdiction in cases 
governed by rules framed under S. 6 (b) of the 
Scheduled Districts Act, 1874, to regulate the procedure 
of the revenue officers appointed in Kumaun. {Oppen- 
hetm. J. A/.) lIiKA SiNGH v. NatHua. 15 B D. 666. 
SCHOOL BEGISTBE AND CERTIFICATE. See 
Evidence act, S. 35. 

SEA CUSTOMS S^CTCVIII OF 1878) — Object and 
scope of. 

The object of the legislature was to authorize the 
customs authorities to release the ship provided there 
was some person within the jurisdiction who would be 
answerable for such claims as either the ship or the 
carrier w’culd have been answerable for, if she or he 
had remained within the juri.sdiction. {Rup Chand^ A, 
J.C.) Haji Shakoor Gany V. VolkartBro* 
IHEKS. 26 SL.R 222 = I.R. 1931 Sind 109 = 133 
1.0 77 = A I.R. 1931 Sind 124. 

— Ss. 29 and 30 — Construction — Wholesale cash 
price'* ^Meaning of — Alternative basts of assessment — 
When to be adopted — Lubricating oil — No dnttlar oil 
tn the market. 

Ss. 29 and 30 are sections of a taxing Act not to be 
Dressed agiinst the tax payer beyond their plain intend- 
ment and taken as a whole, they seem to disclose on the 
part of the legislature when describing the price which 
IS to represent the “real value” of the goods to be taxed, 
a definite purpose to define a pri^’e conservative in its 
very aspect and free in particular from any loading for 
any post importation charges incurred in relation to the 
goods. The price is to be a price tor goods as they are 
both at the “time” and “place” of importation. The 
wrords “wholesale cash price less trade discount” indi- 
cate that only sales to the trade are those in contempla- 
tion, An American Company were the manufacturers 
of a grade of lubricating oil which they imported into 
India and sold to consumers direct without the inter- 
vention of a dealer. The oil was consigned from 
America upon invoices charging the importing branch 
with the cost price of the oil f. o. b. New Vork, plus a 
small manufacturing profit. The selling price to the 
consumer'* was aoout 70 per cent, above entry price, the 
selling price being swollen by the retailing profit and 
charges in respect of matters subsequent to importation. 
There was no other oil on the market “of the like kind 
and quality”. Except for a small discount to those pur- 
chasing their requirements exclusively from the company 
and a special discount for cash, there was no regular 
trade di>count. 

Held, that having regard to their course of business 
the import duty on the Oils should be determined on the 
alternative basis of assessment indicated in sub-S. (^) 
of S. 30, as the selling price to consuniers could in no 
sense bt called a “wholesale cash price, less trade dis 
count'*. {Lord Blanesburgh ) VACUUM OlL COM- 
PANY V. Secretary of state. 69 I A. 258 = 56 
Bom. 313 = 34 Bom L B. 1057 = 36 CW.N. 864 = 56 
C L J 620 = 36 L. W. 156 = I B 1932 P 0. 203 = 1933 
M W N. 81 = 137 I.O. 536 = A.I B. 1932 P.0. 168 = 
63ML.J.437 (PO.). . ^ 

Ss. 64 and Object and effect of— Clause in 

bill of lading providing for suits for loss or damage to 
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SECOND APPEAL. j 

be brought tutiktn one year — Suit brought out of time — ; 
Euforceabtliiy of clatm as a stafutory obligation, | 

Ihe object of Ss 64 and 85 vaib to authorize the 
Cuotomfc Authorities to releabe the ship, provided that 
there was some person within the jurisdiction who would 
be ans'verable for such claims as> either the ship or the 
carrier would have I ten answerable for, if she or he 
had remained within the jarisdiction. No greater rights 
w’ere intended to be conferred against the ship’s agent 
signing the declaration. The words of the sections do 
not dispense with the necessity of proof by plaintiff of 
an enforceable claim existing at the date of the suit. 
They are of no assistance to a plaintiff who brings a suit 
for short delivery after one year from date of delivery — 
the time fixed by his bill of lading. In such a case, 
there is no enforceable claim at all. (/f/tftfwW/, J f) 

Haji Shakoor Gany V. H. E. HIVdf & Co , ltd. 
I.B. 1932 Bom. 431= 138 I C. 793 = 34 Bom.L E. 634 
= A1.B. 1932 Bom 330. 

SECOND APPEAL. See C. P. Code, S. 100. 
SECEETABY OP STATE. See TORTS, | 

- Act of Governmenr authorized by law — No right 

to compensation provid* d— No right exists. See BEN- 
GAL Ferries act (I of 1885), bs 6 and 17. A.I.E. 
1936 Pat. 87. 

—Liability of, for acts of Deputy Collector — Error 
in revenue sale. See TORTS— ACT OF STATE. 37 0. 
W.N 967. 

—Liability of illegal settlement by Government 
with the defendant under Assam Land and Revenue 
Regulation (I (if 1886;~-lf liable for damage. See 
ASSAM Land and Revenue Regulation (I of 
1886), S. 32. 62 Cal. 1063. 

■ — Liability of --Negligence of Manager of Court of 
Wards — Loss due to — isuit for damages and accounts — 
Masntainabilii y. 

The suit does not lie against the Secretary of State for 
India in Council in respect of an act of a subordinate in 
connection with the exercise of Sovereign or governmen- 
tal power. Though the Secretaiy of Slate may 
be charged with the lidbility in respect of the mer- 
cantile dealings of the Gcjvtrnment or on the basis of a 
Contract entered into with another, the management of 
the Court of Wards does not fall within any of such 
categories and a suit is not maintainable against the 
Secretary of State for India at the instance of a disqua- 
lified proprietor lo whom the estate had been subsequent 
ly restored, claiming accounts and damages for loss 
caused by the negligence and mismanagement of the 
Manager ol the Court of Wards duiing the management 
of the plaintiff’s estate. (Case law exhaustively dbeu'^s- 
ed.) (/Canktn^ C.J. and C.C. Chose, Jf) SECRETARY OF 
State for India v srigobinda Chaudhuri 69 
Cal. 1289 = 140 I.C 866= I.E. 1933 CaL 68- 66 0. 
L. J. 642= 36 C W N 606 == A.I E. 1932 CaL 834. 

Wrongful acts or officers — Liability for — Wrongful 
detention of Police Officer. See CROWN — TORT. 9 
Bang. 376. 

8ECUBITIES ACT (X OF 1920), S Effect of- 
Smt barred undtr Limitation Ait — Extension of time 
limit. 

The effect of S. 18 of the Indian Securities Act is that 
even if the true owner of a promissory note has an en- 
forceable claim against the Government according to 
the general law of limitation, he cannot enforce s*uch 
payment after the lapse of six years from the date on 
which the payment is due under the promis.«ory note. It 
does not extend the period of limitati' n up to the period 
of six years if the person is otheiwise disabled from 
suing because of the ordinary law of limitation, {fiur- 


SHIPPING. 

gemen and Sundaram Chetty, J/,') THE SECRETARY 
OF State for India in council v. Kunhi 
Krishna Varma Valia Raja. I E 1933 Mad. 213 
= 142 1 G 286= 37 L.W. 302= A.LE. 1933 Mad. 376 
= 64 M L J. 172. 

.. EE VAN T— Fraud of — Liability of master. See 
PRINCIPAL AND AGENT— PRINCIPAL'S LIABILITY 
FOR AGENTS ACTS. 

SERVICE INAM. 

See Cl ' grant— Service Grant. 

(2) Land tenure- Inam. 

SETTLEMENT EECOEDS. See REVENUE 
Papers. 

SHAH JOG HUNDI. See NEGOTIABLE Instru- 
ments ACT', b. 5. 

SHAMILAT EIGHTS. See CUSTOM (PUNJAB)— 
ALIENAT lON. 

SHET ASNADI LANDS. See Land Tenure— 

iNAM 

SHIEMI TENURE. See Land Tenure — 
SHIKMI. 

SHIPPING— Bill of lading— Clause in— Suit for loss 
or damage to be brought in one year — Effect of. 
See Bill of lading— c lause in. I E. 1932 Bom. 
431 = 138 10. 793 = 34 BomL E. 634 = A.I.E. 193E 
Bom. 330. 

, Bill of lading— Issue of— Loose practice— Party^ 

permitting same whether can resile, 

A person who has himself directed the ship to hold 
the goods for shipment on behalf of A cannot be allow- 
ed ^ubse()uently to treat as wrongful the carrjing out of 
his own instructions in the absence of anything done by 
him to coynterniand the same in good time. (^Rankin, 
C,J,, C, C, Chose and Lort Williams^ jjf) NIPPON 
Yusen KAISHA V, Mahaliram Rarijidas. IE. 
1931 Oal 786 = 1341.0. 82*62 O.L.J. 366=A.1.B. 
1931 Cal 269 (SB.). 

Bill of lading- Issue by Shipping Company to- 

shipper named in mate's receipts— Same contrary to 
course of business — Liability of .'■hipp’ng company in 
damages. CONTRACT ACT, S. 1/8— SHIPPING. 

IB 1931 Cal 866(2)= 134 10. 73 (2)^63 C.L.J.. 
111 = A.I B. 1931 Cal 373 (S B.). 

Collision, 

In Older that the position of a vessel may be ascer- 
tained by another ve.v'-el within the mtaning of the 
Regulation, she must be known by that other vessel to 
be in such a position that both ves«*els can safely pro- 
ceed without rbk of colli.'-ion. The ('ata on which an 
inference is founded may be so cont Iu>ive as to raise 
the inference to the level of a certainly. But in such^ 
cases the ve.^sel which so infers takes the chance of her 
inference being right. {Lord Mat mill in ) NIPPON 
Yusen Kaisha v, China Navigation Co., Ltd. 
166 10. 61 = 7 EP.0. 167-A.I.R 1936 P.0.25 
(P.O.). 

——Colli sion — Contributory negli gence. 

Where two ve>sels held on too long on their unwrar- 
ranted course, and one of them was navigating in breach 
of Regn 25. while the initial position of the other was 
more faulty than that of the former, with the result that 
both vessels continued their erroneous action ^ until 
neither could avoid collision, held, that both were rightly 
to blame. {Lord Merrira'e,) S S. LEOPOLD v. 
Hochelaga Steamship Co , ltd. I.B. 1932 P.O^ 
191 = 137 1 0. 466 = A.IE. 1932 PC. 66 (P.O ). 

Collision — Signals other than those specified 

Use of —Risk, , 

Signals other than those specified and prescribed are 
given at the risk of the vessel which gives them. The 
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Regulations prescribe signals for specific occasions. Use 
of them on any other occasion leaves those re>ponsible 
open to the liability. As to “warning blasts*' and 
exchange of whistle notes, other than the authoriztd 
signals, Kegn. 29 may not be wholly irrelevant, but the 
manifest danger against which the seaman has to guard 
IS that if that be done which is not prescribed, it may be 
misunderstood or misrepresented. The Gulf of Suez^ 
(1921) P. 3l8; The Buciart^ 35 Lloyds List, Kep. 29 
and The Toiartsch, (1931) A. C. 121, Ref. {Lord 
Merrivate*) b S. LEOPOLD v, HOCHELAGA STEAM- 
SHIP CO., LTD. I.R. 1032 P.0. 191-137 1.0. 466- 

A. I.R. 1932 P.O. 65 vP 0.). 

— Confhet of law f — Law of ship's flag. 

Where any question arises involving a conflict of laws, 
the law of the ship’s flag prevails unless it is clear from 
the express language of the bill-ot lading or otherwise 
that the parties intended some other law to prevail. 
Moore V. H arris ^ A.C. 318, followed. {Kup- 

<hand, A./.C.) IlAJI bHAKOOR GaNY v, VOLKART 
Brothers. 25 S L.R. 222-I.R. 1931 Sind 109= 
133 1.O. 77 = A.I.R. 1931 Sind 124. 

— 'Landing charges — Collection of — fCarachi mer^ 
pantile usage. 

It is ordinarily the duty of the local agent of a ship 
owner or of a charterer to collect all landing charges due 
to a landing contracter from the consignees and then 
make over the collection to the landing contractor, after 
deducting from them the rebate as per contract, either 
on his own behalf or on behalf of the charterer or the 
shipowner. {Mehta, A J^C.) PESTONJI BhiCAJI v. 
Ravji Javerchand. 160 I.O. 483 = 7 R S. 15=A.I. 

B. 1933 Sind 236. 

—Liability of Ship’s agent. See PRINCIPAL AND 
AGENT. 25 S.L R. 222 = A.I.R. 1931 Sind 124. 

Mate's receipt — issue of bill of lading. 

The production of the mate's receipt is a very neces- 
sary condition if the shipowner is to be a^ked to issue 
bills oi lading to a person other than the person named 
in the mate's receipt. It is also a uselul protection to 
him m case the shipper named in the receipt is acting 
for a principal. But there can be cases where the issuing 
of a receipt without the bill of lading being produced 
may not be a wrongful act amounting to conversion of 
the part on the part of the carrier. 

Per Lort Williams, /. — The shipowner cannot deliver 
the bill of lading without production of the mate’s 
, receipt. {Rankin C\/., C. C. Ghose and Lort Williams, 
JJ.) Nippon Ydsen Kaisha v Mahaliram Kamji 
Das. I.R. 1931 Cal. 786 = 134 1.C. 82=62 O.L.J. 366 
= A.I.R. 1931 Cal. 269 (S B ). 

— "A */ ght of carrier to possession. 

If goods in the possession of a carrier on behalf of 
another are wrongfully put on board a vessel and the 
vessel innocently accepts them in the ordinary course of 
business the carrier would be entitled to demand the 
goods. {Rankin, C.J,, C, C. Ghose and Lort Williams, 
JJ.) Nippon Yusen Kaisha v, Mahaliram 
KamjidaS. IR. 1931 Cal. 786 = 134 1.0. 82 = 62 0, 
I. J. 366 = A I.R. 1931 Cal. 269 (S.B.). 

SHOLAPUR MARTIAL LAW ORDINANCE 
AOT {IV OF 1930;, S. 11— E/fect of. 

The effect of S. 11 is to validate all sentences properly 
or improperly pas-^ed by the Military and the High Court 
is thereby precladed from entering into the question 
whether Martial Law was properly de dared at Sholapur 
in May, 1930. The sentences pas>ed by the military are 
not subject to the usual rules as to appeal and revision. 
i Beaumont, C.f., Madgivkar and Blackwell, //.) 

Emperor v. Channappa Shantirappa. 66 Bom 


SIND COURTS ACT (1866), S. 16. 

263-I.B. 1931 Bom. 196=32 Or.L.J. 403=129 I.O. 
696 = 32 Bom.L.R. 1613«1931 Or.0. 66 = A.I.R. 1931 
Bom 67 {F B ). 

SIKH GUBDWARAS ACT (VIII OF 1925). 
Punjab Sikh Guhdwaras act (VIII of i925). 
SIKHISM — Conversion to — Requisites for, 

:5ikhisin is a proselytizing religion. A mussalman 
woman I an become a Sikh ni by a mere declaidtion of 
faith. No other ceremony b nece.^sary 18 I C. 930, 
Foil {Addison and A^ha Haidar, //.) KHazAN 
SINGH V. MT. Lachhmi. I R. 1933 Lab. 169 = 34 P 
L R 366= 142 1 0. 13 = A.I.R. 1933 Lah. 347. 
SIKHS. See HINDU Law —APPLICABILITY, 

SINDH COURTS ACT (BOMBAY ACT XII OF 
1866), S. 1. 

Whether the Court of the Judicial Commis- 
Moner of Sind exercising ciiminal jurisdiction as a 
Court of Session, or one of the Additional Judicial 
Commissioners exercising such lurisdiction, is a Court 
subordinate to the Court of the ludicial Commissioner 
exercising criminal appellate ]ui is liction. {Lord Atkin.) 
Hari zr. Fmi'ERCR. 62 1 A 174 = 69 Bom. 496 = 62 
OL.J. 1=1936 M W.N. 689 = 1936 A.LJ 1154 = 
166 I.C. 3=7B. P.O 223=1936 O W.N 744 = 39 O. 
W.N 929 = 16 Pat LT 613-42 LW 162 = 1936 A. 
CrO. 186 = 37 Bom L.R. 634 =1936 A.W.R 808 = 37 
PL.R. 642 = 36 Or L. J. 978 = 1935 Or.O 871(2) = 
A I.R. 1936 P 0. 122 69 M.L J 128 (P.O ). 

S 16— Disciplinary junsdution — Pleader 

charged with attending and partuipating in politual 
meetings and processions organized by unlawful bodies — 
Disclaimer by him of any intention to associate with 
such bodies — Warning considered enough. 

Report was made for action under the disciplinary 
jurisdiction against a pleader for attending political 
meetings and taking part in political processions organi- 
zed under the auspices of Congress, declared unlawful 
under the ordinance. The same pleader had on a previ- 
ous occasion been warned for congratulating All India 
leaders sentenced under the Salt Act, or Penal Code, 
and let off with a warning. The pleader concerned 
declared that he was not, and that he had never any 
intention of associating himself with the Congress or its 
activities or participating in any disloyal movement or 
in any association declared by the Government to be 
unlawful. 

Held, in view of this disclaimer, the pleader on this 
occasion also be let off with a warning but he should be 
saddled with costs of the Crown. {Ferrers, J.C, and 
Mehta, A./.C.) HarBUXRAI H. Shahani, In the 
matter of . 27 SLR. 177=6 I. R. (Sind) 79 = 146 
I.C.754=A.I.R. 1933 Sind 310. 

— ■ S. 16 — ‘ Misbehaviour" — Meaning, 

The word is not limiud to conduct in the course of a 
pleader’s professional duties but extends to general 
behaviour. Misbehaviour means improper conduct. 
44 i.C. 338, Ref. {Haveltwala and Milne, A,/ Cs.) 
HURBUX Rai, In re 25 SLR. 131 = I.R. 1931 
Sind 59 = 131 I.O. 187=1931 Cr.0. 193 = A.I.R. 1931 
Sind 33. 

S 16 — ** Misbehaviour" — Passing resolution 

sympathising with Satyagraha movement and brecuh of 
Salt Laws. 

Two members of the Bar actually participated in 
passing the resolution that the Bar Association sympa- 
thized with tlie spirit underlying Satyagraha movement 
started by Mahatma Gandhi and heartily congratulated 
leaders sentenced under Salt Act or Penal Code. 

Hdd, that movement which intended to arouse spirit 
of lawlessness was illegal, and to sympathize with the 
spirit of the movement inspiring and actuating law- 
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8INDC0ITBTS ACT (1866), 8.16. 

breaking, and hear lily congratulating persons, was to 
sympathize with defiance of law. To take part in pass 
ing the resolution was not a mere expieSMon of opinion 
but amounted to an encouragement to the public to join 
the movement and dely the laws. Jsuch conduct amounts 
to misbehaviour within the meaning of S. 16. 
wala and Mtlne^ A,J.Cs^ HUJKBUX Raj, In re, 25 S. 
L.R. 131-l.R. 1931 Sind 69-131 1.0.187=^1931 
Cr.C, 193 = A.I.E. 1931 bind S3. 

8. 16 — Mtsbehavtour^Umuihortsed retention of 
clitnVs money by pleader ^Faymeut by cheque on bank 
having no funds. 

Where a legal practitioner retained a considerable 
amount belonging to his client on an excuse which was 
merely a pretence for retaining the money and it also 
appeared from the evidence that when pressed by the 
client he gave a cheque on a bank iif which he had no 
sufficient lunds. 

Heldy that the practitioner was guilty of a serious 
misbehaviour for which the only adequate punishriitnt 
was the cancellation of his sanad. {F etrers, J C . and 
Aston, A.J.C.) li. A. BARKIS! KK, In re. I R. 1933 
Sind 113 (2;- 142 1.0. 693= AI R. 1933 Sind 46. 

*■' — 8.16 — Mtsbehautour‘-Use of cltenVs money and 

inability to repay. 

A pleader drew out moneys belonging to his client and 
paid the cheque to his own credit in his own bank; he 
did not enter those inone>s in his clitni’s account and he 
was not able to lelund those nione}s when called upon: 

Held, that the pleader had been guihy of such mis- 
behaviour as would justify the Court in taking action 
under S. 16. (Fer/erSy J .C. and Aston, Aj>C.') G. A. 
PLEADKK. Ir re. I.R. 1933 SlDd 141 = 143 I.O. 631 
•=*1933 Or.O.207=A.IR. 1983 Sind 66. 

— 8. 16 — Ftoctedtngs under — Aature of. 

The inquiry under 3. 16 is of a quasi criminal charac* 
ter and iheie must be a strong proof before the pleader 
is dealt with. But it is also to be borne in mind that 
the proposition to be proved is not that the inculpated 
pleader has brought himself within one of the sections 
of the Indian Penal Code. Disciplinary action against 
a pleader is not by way of punishment. It rests upon 
the principle that the Court deems him unworthy of its 
confidence and unfit for his place 1 he propositicii to 
be proved is that he has been guilty of some such mis 
behaviour as would justify the Court in removing or 
suspending him from practice. (Fersers. J, C, and 
AstoHy A.J,C,) G. A. PLEADFR, In re. I.R. 1933 
Sind 141 = 143 I.C. 631-1933 Cr.C. 207-A.IR. 
1938 Sind 65. 

SIND COURTS CRIMINAL CIRCULARS, CIi. I 

B. 4— li regularity of police officer— -Observation in 
Judgment — Propriety. See Cr. P CODE, S, Sbl-A — 
Expunging Remarks. 160 10.610 = 35 CrL J. 
1138-7 R.S. 20 = 1934 Cr 0. 637-A.l.R. 1934 Sind 
68. 

SIND ENCUMBERED ESTATES ACT (XX OF 
1896) — Deiendant placed under protection pending suit 
for partition — Jotnder of Manager — A/ otic e under 
S, 80, C. P. Codcy not necessary. 

Where after the institution of a suit for partition, the 
defendant is placed under the protection of the Manager 
of the Encumbered Estates in Sind, no notice is neces- 
sary under S. 80, C. P. Code for impleading the manager. 
96 I.C. 35l, Foil. Abo a claim for partition, at Itra.**e 
where it is not disputed by the Manager, is n(-t in respect 
of any Act purporting to be done by him and on that 
ground also no notice is necessary. {Wild, J, C, and 
Rupchand Bilaraniy A J C,) HaRCHUMAL v. MaZaR 
KHAN. 26 8L.B. 200=1 B. 1931 Sind 106 = 183 
XO. 74=»A.1.R. 1931 Sind 168, I 


SIND JUDICIAL COMMISSIONER'S COURIT 
RULES, R. 2. 

S. 29 — Fowers of reAored Zemindai — Partition. 

The word ‘alienation' i." disiinu and Irom ‘partition^* 
and there is nothing in S 29 or any other stciiun of the 
Act to suggest that it was intent ed to prevent a restored 
Ztmindar from making a paitiiion oi pioperty either 
piivately or tlirough-ihe Ct urt so as to binti bis heirs. 
i^Fupchand Bilaram and Mime, A.J.Cs.) KHJMANMAI* 
i/. buER Mahomed Khan. 26 SLR 4S0-I.R. 
1931 Sind 87 = 132 I.C. 471 = A IE 1931 Sind 118. 

S. 29 — Sancttin for sale— V oiiatty < / gift. 

The sanction given by the ( on n.i.‘•^i^ ntr in Sind 
under S 29 for sale of property cannot be ulili.'sed in 
making a gift of that propeity and a gift n ade without 
such sanction does not tnuie bejor o il e liietin e of the 
dor or. {Wild, J.C, and Fupchand, A.J.t.) Mt. 
Hakim Bjbi v. Mjr Ahmed. 26SL.R. 72= I R. 
1931 Sind 20 = 1291.0. 900= A.l R 1931 Sind 17. 
SIND FRONTIER BtGULATlON (111 OF 1692), 

8. 5 — Fetertme tv Jitgah— FvfUvn o iubiect-matter 
out of the area to which Regulation applitd , 

If there is a rispute which is likriy to cause a breach 
of the peace within the area to which the Regulation ap- 
plies, the District Magistrate has authority to lefer the 
di.-pute to the Jirgah for set'lement and it is imn aterial' 
that pjrtion of the subject-matter of the dispute is not 
within the particular area to which Regi laiir n has been 
applied {IVild, J C. and Milne A J C.) MT. jAMAL 
Khatun V. Tajoo Khan. 25 S.L.R 246= I R 1931 
Sind 126 = 134 I C. 381 = A 1 B. 19S1 Sind 187. 

— — S. 6 — Reference to Jv gah- Piocedute to beob-^ 

I served by Jtrgak. 

There are no rules laid down for the procedure of the 
jirgah but there must be a substantial compliance with, 
the ordinary provision of law relating to civil procedure. 
The parties must have notice of the procteclirgs, they 
must have opportunity, if they so desire, to place their 
evidence before it. But if these conditions art subsian- 
I tially complied with, the particular form is perhaps not 
of any moment. KWild, J. C. and Milney A. J. C.)- 
MT. Jamal Kha! UN Tajoo Khan. 26 8.LR. 
246 = I.R. 1931 Sind 126 = 134 I 0 381 = A I R. 1931 
Sind 137. 

— — S. 6 — Reference to Jtrgak— Omission to state 
reasons— Effect of. 

The District Magistrate must be satisfied that there is 
a dispute conten plated by the section and he must make 
an order in writing stating the grounds of his being so 
satisfied. An omission to do so would not, however, 
deprive him of jurisdiction to refer the matter to a Jirgah 
if the report of the District Superintenrtent of Police on 
which he acted contained the grounds for suc h adeision. 
33 Cal. 352. Foil. {Wtluy J. C. and Milne y A J C.) 
MT Jamal Khatun v.T joo Khan 25 S.L.R. 
246-I.B. 3931 Sind 126=1361.0. 381 = A.l R. 1931 
Sind 137. 

SIND JUDICIAL COMMISSIONER’S COURT 

RU LES — Redn 'errogatortt s-^E iltng of, 

ke-interrogatories can be filed for examination of 
witnesses outside the jurisdiction of the Court. High 
Court Rules, which are defective on this point are re- 
commended to be brought in line with the rules of the 
Bombay High Court. KRupflmnd y A, J.C,) K< CH ALDAS 
Gidumal Tikamdas Liiaram. IB. 1931 Sind 
86 = 132 I.C. 470 = A.l R. 1931 Sind 105. 

R. 2 (4) — Single Judge can quash commitment. 
Rule, 2, Cl. 4 of the rules of the Court is cltai and 
vests in a single Judge of the Judicial Commissioner’s 
Court the power dealing with every applicaiioii for qua- 
shing a commitment under S. 215, Cr. P Code. {Rup- 
chandy A.J.C.) Maniram MaNGHANMaL v. Em- 
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SIKD JrCICTilL COlKSaiEElCMS’S CCtSTi 
BULES, B. 19. ! 

PEVOR. 26 S.L.B. 407=1 B. 1032 Sind 189=34 
Or.LJ. 14=140 1.0.486=1932 Ci C. 693 = A IB. 
1032 Sind 167. 

■ ' Br. 19 and Execution — Plea of Judgment- 

debtor that he ts an agrzculturtit — Proadure* \ 

It is open to ihe judgment debtor, to plead that he is 
an agriculturist within the Dtkkan Agricultuiist*'* Helief 
Act in execution proceedings and that execution proceed- 
ings in respect of agricultural lands should be transferred 
to Collector under Sch. 3, C. P Code, read with Kr. 19 j 
and 20 of Sind Judicial Commissioner’s Court Pules 
(JVild^ y. C., Aston and Kupchand, A^J O.) I'FUMaL 
Rachandmalz/. Firm OF 1 al Chand. 25SLR. i 
476-I.E 1931 Sind 97 = 133 I.C. 66 = A.1R. 1931 1 
Sind 97 (F B.). I 

SIB. I 

See (0 Agra Tenanxy Act (III of 1926), S. 4 

(rf). 

(/V) Landlord and tfnant— Sir. | 

SOCIETIES REGISTBATION ACT (XXI OF 

1860) — Institutun not tegt^itred undtr — Pronnsstty\ 
note tn favour of- Suit on — Maintainability, 

Where the object of an institution L> to help the cause 
of education from the income and interest arising out of 
trust fund, the institution has to be registered under the 
Registration of Societies Act in order to enable it to 
acquire a juridical status. In the absence of legistra- 
tion under the aforesaid Act all the trustees in charge 
of the fund have alone a legal status Therefore a 
promissory note if executed in favour of the institution 
which has no juridical status is void and no suit can be 
instituted to enforce it on behalf of the institution. 
CSubhedar, A. J. C.) JAMBOODAS DeVIDAS C DAWRE 

V, Chawre Digambar Jain Boarding. 31 N L.B 
36»161 I.C. 893 = 7 R.N. 69 = A.I.R 1934 Nag 
207 (2). 

SOLICITOR. See also LEGAL PRACTITIONER- 
ATTORNEY. 

—Bill of costs — Taxation — Right of solicitor to 
amend or substitute fresh bill — Di>cretion of Court — 
Disallowance of costs on ground of undignified tone of 
correspondence — Propriety. Se^ Bombay HIGH COURT 
RULES (O.S.), R. 559. 37 Bom.L R. 39= A.I.R. 1936 
Bom. 150. i 

Lien. See LEGAL PRACTITIONER— LIEN. 

Lien for costs — Law relating — English LaW'^C. 
P, Code — If exhaustive. 

The question of solicitor’s lien in the High Courts in 
India is governed by the relevant principles of English 
law. The C. P. Code, has not abrogated the pit-txisiing 
law; not is the Code exhaustive on the point (CosUllo 
and Lort Williams, JJ) PREMSUKHI AS bJNGHAMA 
V. Bural and Pvne. 63 Cal. 1006 = 164 I.C 781 = 
7 R.C. 627 = 38 C W.N. 1031 = A l.R. 1935 Cal 168. 

-•“Lien on documents foi losts- If can le pleaded 
in answer, to order lor production of documents ui der 
S. 94, Cr. P. Code. See CR. P. CODE, S. 94. 62 Cal. 
a037 = 39C WN. 917. 

SOLICITOR AND ClABJUT— Preach of duty^Non- 
disclosute of material facts — Liability for domagts. 

A party holding a fiduciary relationship, and com 
mitting a breath of duty by ncn disclosure of niateiial 
facts which his constituent is entitled to know in con- 
nection with the transaction, is liable in daniages to bis 
constituent; he cannot be heard to say that oiscitsuie 
would not have altered the decision to pioteed with the 
transaction. Once it is established that the non disclcsed 
facts were tnateiial, speculation as to what course the 
constitutent, on disclosure, would have taken is irrele- 
vant. 


SPECIAL MARRIAGE ACT (1872), S. 21. 

One iff, who had obtained loans from a loan company, 
as Well as from a solicitor on mortgages, applied for 
fuither loans from the Company. The solicitor who- 
acted as .-uch for the company and the debtor disclosed 
to the ompany only one ot the thiee mortgages in his 
favour, anti the advances were made by the (.ompany. 

Held, that the solicitcii‘’s non-disclosure of the two 
morigriges in his favour was a br ach of his duty as 
soliciioi to the loan company, and that the latter were 
entitled to daniages against the solicitor. {Lord Than^ 
ketten.) BKICKENDEN V LONDON I.OAN AND SAV- 
INGS COMPANY ( »E C'aNaOA. 1934 ALJ. 613 = 4(N 
L.W. 20ti=4 A.WR. 638-- 161 I.C. 972 = 7 R.P.O, 
84=A.1.R. 1934PO 176 (PC.). 

- C om promise btfu'cen parties — Intention to de- 
pftve soltcttoPs costs— Poucer ot Couit to tetuse tecogni- 
lion. 

A solicitor’s lien for bis costs on the fruits of his* labour 
may in some iiri.umstances be deltateU by a compromise 
between the pa I tits. As a general rule the Court wilL 
not interfeie in a comproniise in order to preseive the 
soluilor’s lien, when the compromise is a fide one. 
But il the compromise is not bona fide but collusive, 
entered into between the parties specificall> lor the pur- 
pose of depriving the solicitor ot his htii, then me Courts 
will usually inieifere and protect the solicitor, and in 
such an event the solicitor nidy a| ply tor p»i>ment of 
costs by either of the parties to the si heme. Tne Court 
will hold theie is collusion if the agreement between the 
parties is nude with the knowledge that the result will 
inevitably be to deprive the solicitor of his costs which 
he has earned, or il the parties enter into the agreement 
knowing and intending that the outcome will be to 
deprive the solicitor ot his lien (Costello and Lord 
Williams, JJ.) PREMSUKHDAS SlNGHANlA V, 
Bi RAL AND Pyne 61 Cal. 1005 = 164 IC. 781 = 

7 RO 627 = 38 C.W.N. 1031 = A.I.R. 1936 Cal. 168. 

Lien — Nature of. See LegaL PRACTITIONER — 

Lien. 

SOLITARY CONFINEMENT, See CRIMINAL 
TRIAL— Sentence 

SPECIAL MARRIAGE ACT (HI OF 1872). S. 21 

— iJeclaration — Lalstty of — Burden of proof . 

The burden ol proving that the declarat-on made by 
the deponent unuer ihe Act was lalse lies hiavily upoiv 
the Drosecuuon. (A/anai utty, J,) WaL’IER z/. EMPE- 
ROk\ 9 Luck. 5bl = 6R.O. 425=148 10 689=36 
CrLJ. 744-llUW.N. 404= 1934 CrO. 499 = A.I. 
R. 1934 Outh 155. 

— S. 2J — Offtnee unaei — P'oimal renunciation of 
any tehgion nit necessary. 

T be offence contemplated in S. 21 oiily deals with the 
declaration of a pioJession of want <f heliet in the 
Christian, Jewish, Hindu, Mch. mniaoan, Paisi, Bud- 
dhist, Sikh or Jain leligion at the time when the decla- 
ration is made. A peison may be born to parents pro- 
fessing one ol these leligions anu may even have been 
praciising the »eneis ot one of them up to the time of 
his mainage, but il at the time when he contiacts a 
marriage under the Act, he makes a declaratnm that he 
does not proless any ol these rehgions, then it cannot be 
said against him that, lecause he was born in the 
Christian, Jewish, Hindu, Mubamn adan, Parsi, Bud- 
dhist. Sikh or Jain religion, ana had not formally renoun- 
ced any of these leligions Lelore he nnade hi-* declaration 
he is guilty of n offence under S. 2l of the Special 
Marriage Act, read wdh b. 199, Penal Code The deila- 
raiion dots not anv unt to an abjuration for all purposes 
of the personal law oi the declarant, but mereiy as a 
statement for purposes of the Act itself. 49 Cal. 1069; 31. 
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SPECIAL MABBIAGE ACT (1872), S. 22. 

Cal. Hi A.I.R. 1928 B. 74 and 16 All 212, Ref. 
(^Nanavutty , /,) WALTER v, EMPEROR. 9 Luck. 661 
«6 R.O. 426 = 148 I.O. 689 = 11 O.W.N 404=36 Or 
X.J. 744 = 1934 CrC. 499 = A.I.B. 1934 Oudh 156. 

(AS AMENDED BY ACT XXX OF 1923), 

Ss. 22-26 — If retrospective, 

Ss 22 to 26 added by the Amending Act (XXX of 
1923), to the Special Marriage Act (1872), are not 
retrospective and do not affect the rights of offspring of 
marriages contracted under the old law of 1872, the Act 
is a substanti es law affecting the status and rights of 
property. {jCotirtney -Terr ell, C. J, and Varma, /.) 
PUNYABRATA DAS V. MONMOHAN KAY. 163 LC- 
620 = 7 R.P. 349 = 16 Pat.L.T. 380 = A.I.B. 1934 
Pat. 427. 

(AS AMENDED BY ACT XXX OF 1923), 

S. 24 — // retrospective — '‘'‘IVho marries'' — Eff'e t ot. 

S, 24 added to the Special Marriage Act of 1872, by 
the amending Act of 1923, only applies to persons who 
many under the Act subsequent to the amending Act. 
The words ‘ who marries'* in S. 24 cleailv shows that 
the marriage contemplated is one after the date of the 
coming into force of the newly added S. 24. In other 
words. S. 24 cannot have any retrospective effect and 
will not apply to per>ons who solemnised their marriage 
^nder the J?»pecial Marriage Act before its amendment in 
1923. {Mad/tavan Natr and iMkshmana Rao, JJ,) 
Thukru 13ai V. Attanar. 68 Mad 1004 = 168 I.C. 
77 = 8 RM, 220 = 1936 M W.N. 679=42 L.W. 228 = 
A..I.R 1936 Mad 653=69 M.L.J.81. 

— S. 24 — '^Who marries" — Meaning — Hindu 
marrying under old Ac t — Personal law — If abfurei. 
The words “who marries” in S. 24 of the Amended 
Special Marriage Act (1923) mean “who shall many 
hereafter,'* namely Irom the date of the enactment which 
brought that section into existence, and cannot mean 
^‘who has married under the Act hereby amended.** 
Therefore a person who has married under the old Act 
does not cease to be governed by his personal law; and 
bis offspring are governed not by the date of the death 
of the father which might occur after the new Act but 
by the date of the marriage which took place under the 
old Act. {Courtney Terrell, C, /. and Varma^ /.) 
PUNYABRATA DAS V, MONMOHAN KAY. 153 LC. 
620=7 R.P. 349= 16 P.L.T. 380 = A.IR. 1934 Pat. 
427. 

RPBOIAL POWERS ORDINANCE (X OF 1932)— 
High Couri*s Original Criminal Jurisdiction — Modifica- 
tion by Oridinante — Power of Governor General. See 
Government of India Act, s. io6 60 Cal. 814= 
XR. 1933 Cal 259 = 142 I C. 310 = 34 Cr.L J 320 = 
1933 Or.O 600 = 37 O.W.N. 481 = A.I.R. 1933 Cal. 
364. 

——“S. 17 — Proceeding pending on date of expiry of 
ordinance — Subsequent conviction, if legal — General 
Clauses AU, S.t,tf applies, 

S. 6 of the General Clauses Act is not applicable to a 
temporary statute, which expires automatically on a 
^iven date, but applies only to staiuies which are “repeal- 
ed*' by another enactment, and therefore proceedings 
which are pending under an orJinance on the date of its 
expiry cannot be continued, in the absence of a cl *ar 
statutory provision to this effect. Therefore a magis- 
trate has no power to continue proceedings in a prosecu 
tion under S. 17 of the Special Powers Ordinance which 
has been started before but not completed on the date of 
itsexpiiy and a conviction by him is illegal. {Tek 
Chind, J.) KaLYAN DAS v, EMPEROR. 16 Lab 782 
«165L0. 447=7 R.L 716 = 36 Or.L.J. 735 = 37 P.L. 
B. 19 = 1935 Cr.C. 272= A.I.R. 1935 Lah. 188. 


SPECIAL POWERS ORDINANCE (1932), 8. 77. 

■ 8. 21 — Charge under^ Expiry of ordinana 

pending trial — Effect of , 

The accu>ed was charged under S. 17 of Ordinance 
(X of 1932) read with S, 21 of Ordinance (II of 1932) 
and S. 80 (2) of Ordinance (X of 1932;, for having sent 
a letter encouraging disobedience of lawful authority. 
Pending trial, Ordin nice (II of 1932), which was a 
temporary Act, expired. 

Htld, that in the absence of any notification empower 
ing the continudn:e of pending proceedings, and S. 21 
of Ordinance (II of 1932) not being one of those men- 
tioned in S. 20 of the Criminal Law Amendment Act 
(XXIIl of 1932) the charge under the ordinances could 
not be proceeded with on the expiry of the ordinances, 
{Sulaiman, C. , Mttkeni and King, JJ.) BANS 
Gopal 2 /. Emperor 65 All 961 = 34 Cr.L.J 1030= 
6I.R (All.) 141 = 146 I C. 680 = 1933 A.L J. 876 = 
1933 Cr C. 1181 = A,XR. 19S8 All. 669 (F B ). 

Ss 36 and 37 — Special Notification under old 

Ordinance — Conti nuance, 

Ss. 36 and 37 of Ordinance X of 1932 are repetitions 
of Ss. 35 and 36 of Ordinance 11 of 1932. Where it 
was shown that under S. 35 of Ordinance II there was 
a notification investing the Chief Presidency Magistrate 
with the powers of a Special Magistrate, 

Held, that it was not necessary for the Government 
to issue another notification under the later Ordinance 
and that by the new Ordinance the powers vested under 
the older Ordinance were given to the officer in question. 
{Rankin, C J, and Ameer Ah^/) ANANTA KUMAR 
Mukherjiz^ Emperor. 147 I.O. 827 = 6 R.O. 368 
= 36 Cr.L.J 480 = 37 O.W.N. 609 = 1933 Cr.C. 1161 
= AIR. 1933 Cal. 679. 

'S. 48 — Plea under, raised by defence — Duty of 

Judge. 

Where the Loral Government is of opinion that the 
offence was committed in furtherance of a movement 
prejudicial to the public safely or peace and the accused 
raises the plea that the offence, if committed at all, was 
not committed in furtherance of the alleged movement 
it is the duty of the Judge to make a reference, {Ran- 
kin, C. J, and Ameer Alt, J.) amar Chandra v. 
Emperor, 60 Cal 814 = 1.R. 1933 Cal. 259 = 142 

I. C. 310=34 Cr.L.J. 320 = 37 C.W.N. 481 = 1933 Or. 
0. 600=A,I.B. 1933 Cal. 364. 

S. 48 (2 ) — Power of High Court — Limits, 

It is not competent for the High Court to decide upon 
the fact whether the offence was committed in further- 
ance of a movement prejudicial to the public safety or 
peace because the Statute intends that matter to be left 
solely with the Local Government. {Rankin, C, J. and 
AmCir Ali,J) AMAR CHANDRA z/. EMPEROR. 60 
Cal. 814 = I.R. 1933 Cal. 269 = 142 I.O. 310 = 34 Cr. 
LJ 320 = 37 C.W.N. 481 = 1933 Or.O. 600 = A.LB. 
1933 Cal. 364. 

— — S. 77 — //” ultra vires — Repetition of — Ordinance 
— Powir of Government. 

The same conditions, which may at one time create an 
emergency, may, whether they continue or disappear, be 
regarded as again creating an emergency. There is 
nothing in S. 72 which may be construed as indicating 
that an Ordinance, which, under it is to remain in force 
for six months cannot be repeated. And hence S. 77, 
Special Powers Ordinance. X of 1932, is not lira vires, 
{Rankin, C, /., Mukerfi and Mttt^r,JJ^ ANUKUL 
Chandra Parihal, in re, 142 TO. 225=34 Cr.L. 

J. 316 = I.R. 1933 Cal. 86 = 1933 Or.O. 369=A.I.B. 
1933 Cal 278 (SB.). 

S. 77 — Newspaper article — Incitement against 

British rule— Offence. See PRESS (EMERGENCY Pow- 
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.SPECIAL POWERS ORDINANCE (1932), 8. 80. 

ERS) act (XXIII OF 1931), S. 4 (1). I.B. 1933 Oal. i 
267- 142 IC. 226-34 Or.L. J. 316 (F.B.). 

3. 80— Notification under Ordinance II of 1932 

— Continuance under later Ordinance SPECIAL 

POWERS Ordinance act, Ss. 36 and 37. 37 O.W. 

N. 609-1933 Or.0. 1161-A.I.E. 1933 Oal, 679. 

- ■— ■ " ■ S. 80 — Sentente under Ordinance 1 1 of V^Z2 — 
Continuance. 

The expression “anythini^ done in pursuance of any 
provision’ ' of such and such Ordinances covers the case 
of penalties inflicted under Ordinance II and the other 
expiring Ordinances referred to in Ordinance X, the 
sentences imposed under the expiring Ordinance 
continue to have effect even after the date of the expiry. 
{Panrkndge and Patterson, //.) JOGENDRA CHAN- 
DRA ROY V. Superintendent of the dum Dum 
Special Jail. 60 Oal. 742-1 R. 1933 Cal. 241 (2) 
»142l.O. 204 = 34 Cr.I-J 291(2) = 37 C.W.N. 363 
-1933 Cr.C. 361- A.LB. 1933 Cal. 280. 

SPECIAL TRIBUNAL. 

See (1) C. P. Code, S. 9. 

(2) Interpretation of Statutes. 
SPECIFIC 'PEUTOBMANCZ— Agreement to grant 
JCanorn — Enforceability . 

In proper cases a decree for specific performance of 
an agreement to grant a kanom can be passed. The 
principle that no decree could be made for specific per- 
formance of a contract to advance or take a loan will 
vnot apply to such a case. (1929) M.W.N. 686, Foil. 
{^Reilly and Anantakrishna Ayyar, J/.) KaLYANI v. 
Krishnan Nambiar. 66 Mad. 619 -I.B. 1932 
Mad. 489-138 IC. 78-1932 M.W.N. 193-36 L. 
W. 307-AI.B. 1932Mad.306=62M.L.J. 626. 

Agreement to re convey property. 

An agreement to re convey the property cannot be 
ignored as nudam pactum and as such void of any legal 
effect. The reciprocity between the parties is evidence 
of consideration. An agreement of this description is 
not without consideration and is capable of being 
specifically enforced. {^Sen and Ntamatullak. //.) 
Ram Das Rae t'. Brindaban Ram. I.B. 1931 All. 
207-129 1.0. 719-1931 ALJ. 671 -A I.B. 1931 
All. 113. 

—6 ompromise decree — Mode of enforcement. 

On passing an order recording a compromise under 

O. 23, R. 3, C. P. Code, the Court is to pass a decree 
not for the specific performance of the original contract 
but for the specific performance of the new contract to 
have the suit disposed of in a particular manner. But 
the analogy should not be carried far. There is one 
difference: While the Specific Relief Act gives the 
Court discretion to refuse specific performance of a con- 
tract, no such exception has been made in O. 23, R. 3. 
Tne specific performance of an agreement to end the 
suit by a compromise decree is different from specific ' 
performance of agreed acts to be performed after such 
decree, which the Court mayor may not be in a position 
to supervise or enforce. If after a compromise decree is 
passed the consenting party disobeys the decree the 
decree holder has his remedy under O. 21, R. 32 and 
where the contract is not specifically enforceable the 
party may claim damages. {Rhafa Mohammad Noor 
and Dhavle, //.) SaBITRI ThaKURAIN v. MrS. F. 
A. Savi. 12 Pat. 369-6 I.B. f Pat ) 17=146 10. 1 
- 14 Pat L.T. CSup.) 1 - A I.B. 1933 Pat 306. 

Contract giving option — Mutuality. 

There can be no mutuality in respect of what are 
'knowm as ‘'option contracts,*’ until at any rate, the 
party to whom the option is given has exercised the 
option. Where the plaintiff executed a sale deed to the 
defendant (which was registered) for herself and on 

Q. D,— 11-^203 


SPECIFIC PERFORM ANOE. 

behalf of her minor son, and took on the same date from 
the defendant an agreement to re-convey the properties, 
and w'hen she sued for specific performance of the 
agreement the defendant pleaded want of mutuality. 

fields the privilege under the agreement was conferred 
either on the plaintiff or on her minor son, and what- 
ever force there may be in the objection as regards the 
minor, no such objection could arise as regards the 
plaintiff, {y aradachartar, JA ChiNNAKKAL v. 

Chinnath AMBI Gounder. 152 1.C. 634 = 1934 M. 
W.N. 1122-7 B.M. 267 = 40 L.W. 646-A.I.B. 1934 
Mad. 703-67 M L J. 636. 

Contract to mortgage — Letter by debtor to credi- 
tor that if amount not repaid imthin certain timet he 
will execute mortgage ^Title deed also handed over — 
Enforceability. 

Where the defeiftlant, on pressure put by the plaintiff 
to repay the amount due to him under promissory notes 
or to furnish security by way of mortgage, handed over 
the title-deeds of certain properties and also wrote that 
if the amount is not paid without much delay, he will 
execute a mortgage deed on stamp paper, 

Heldt that on the failure of the defendant to repay the 
amount, the plaintiff was entitled to a decree for specific 
performance of the contract to gr?nt the mortgage of the 
properties. 41 Mad. 959, 7 R. 234 (P.C.) and 43 I.A. 
104, Kef. {Ston^ and Walsh, //.) APPU v.SlVA- 
RAMAKRISHNA Ayyar. 168 I.O. 297 = 8 B.M. 261 
-1936 M.W.N. 834 = 42 L.W. 600 -A.LB. 1936 
Mad. 660. 

Contract to sell-^V endee not in possession of sale 

deed — Enforceability . 

The vendee can enforce specific performance of a con- 
tract to sell even though he is not in possession of the 
sale-deed, provided he is able to prove the terms of his 
agreement. {Shadt Laf C.J. and Hilton t /.) DlWAN 
Singh v. Gurbachan Singh. I.B. 1932 Lak. 289 
-137I.C. 41-33 P.LB. 227- A.LB. 1932 Lah. 
278. 

——Debutter property — Contract to lease by agent of 
trustee — No sanction or knowledge of trustee — Enforce- 
ability. See RELIGIOUS ENDOWMENT— TRUSTEE. 
36 O.W.N. 1108. 

Debutter properties — Contract to lease — Enforce- 
ability. 

The analogy of minority of deities is a pure fiction for 
w'hich no authority is to be found in Hindu law itself 
and there is no principle on which on such analogy a 
contract, otherwise good and valid, can be taken out of 
the class of contracts of which specific performance may 
be granted under the law. {Mukerft and Bartley, //.) 

Sri Sri Gopal Sridhar Mahadeb v. Sashi 
BHUSAN Sarkar. 60 Cal. 111-142 I.O. 465 -I.B. 
1933 Cal. 278-36 O.W.N. 1108- A IE. 1933 Oal. 
109. 

Decree for— Defendant* s right to execute. 

A decree for specific performance operates in favour 
of both parties, and the defendant is, as much as the 
plaintiff, entitled to execute the decree. {Rankin, C.J. 
and Pearson, J') HERAMBA CHANDRA MAITRA v. 
Jyotish Chandra Sinha. 69 Oal. 601 — I B. 1932 
Cal. 579 = 139 I.O. 230 = 36 C.WN. 172 -A.LB. 1932 
Oal’. 679. 

Decree for— Directions— Date of showing good 

title — Enquiry into — Necessity for. 

A decree for specific performance of a contract for 
sale of land should not only direct the main inquiry as 
to whether a good title can be made {i.e., proved) but as 
a rule should also direct a secondary inquiry as to when 
a good title was shown {i.e., all matters essential to the 
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title are stated in the abstract). The time when a good 
title is shown is material in connection with the payment 
of interest by the purchaser and liability for costs of the 
reference. The ordinary rule is that the purchaser pays 
interest from the point at which good title is shown 
and that costs are given against a vendor up to that 
time. (Ameer Ali, J) HarjSHANKAR PaLv, SaRADA- 
PRASAD das. 69 Cal. 636 = I.B. 1932 Cal. 492 = 138 
I.C. 657-A.I.B. 1932 Cal. 616. 

Decree for — Direction for execution of kohala. 

on payment of money — Period specified — Extension of 
time. 

Where in a suit for specific performance the Court 
grants a decree and directs the execution ot a kobala on 
payment of a certain amount within a specified time, the 
Court has jurisdiction to grant timet lor the deposit of 
the balance of the consideration money in the event of 
its being satisfied after due enquiry that there had 
been some adequate reason for the party’s failure to 
deposit the money within the time fixed. (Patterson^ /.) 
ABDUR RAHIM MOLLA TaMIJADDIN MOLLA. 6 

I.B. (Cal) 106=146 I.C. 381 = 37 C.W N. 397 = A. 
I.B. 1933 Cal. 680. 

Decree for — Effect of — Right of defendant to 

enforce. 

A decree for specific performance enures not only for 
the benefit of the plaintiff but also of the defendant. 
The passing of the decree does not terminate a suit for 
specific performance and all the reliefs open to the 
plaintiff after judgment are equally available to the 
defendant. The defendant, whether he be purchaser or 
vendor, is therefore entitled, after judgment, to require 
specific peiformance from the unwilling plaintiff in the 
same action. 12 Bom. l74; 46 Bom. 990 and 59 Cal. 
501, Foil. Where, however, the first defendant had, in 
violation of his contract with the plaintiff, alienated 
parts of the property to the other defendants, he cannot 
in equity invoke the aid of the Court to compel the 
plaintiff to take a conveyance of his (the first defen- 
dant’s) share alone or compel the other defendants 
against their consent to join in the conveyance to the 
plaintiff. (V enaktasuhba Kao and Curgenven^ //) 
AKSHAVALINGAM PlLLAI v. AVYAMBAL AMMAL. 66 

Mad. 796 = I B. 1933 Mad. 469 = 144 I.C. 621 = 1933 
M.W.N. 266=37Ii.W. 417=A.I.B. 1933 Mad. 386 
= 64 M.L J. 636. 

— Decree for — Power of Court to grant possession. 

See C. P. Code, O. 21, R. 32 AND S. 47. 12 Pat. L.T 
636 = A.IR. 1931 Pat. 179. 

Executed contract — Delay in seeking remedy., 

effect of. 

Where it cannot be said that the plaintiff has slept 
over her right.s, for she obtained possession of the land 
at the time when the conti act of sale was entered into, 
and since that time has been in posse'-sion and enjoyed 
the usufruct thereof and where real right of action had 
only accrued a short time before the proceedings were 
instituted, nine years’ lapse of time would not be fatal to 
any action for specific performance of an executed con- 
tract. {Dunkley, /.) Maung Yan v. Ma Mai Wl. 
164 I.C. 80 = 7 B.B. 258 = A.I B. 1934 Bang. 310 (2). 

-Minor — Contract by guardian to re-purckase 

property— Want of mutuality — Enforceability. 

During the minority of the plaintiff certain property 
belonging to his adoptive father w’as sold by his natural 
father as his guardian to the defendant. The sale-deed 
provided that if the defendant or his heirs were to sell 
the property they should sell it to the plaintiff for the 
amount for which it w as originally sold and also for such 


price as may be determined by arbitrators in respect ot 
any building that may thereafter be constructed. The 
defendant in violation of the contract sold the land to 
another. In a suit by the guardian to enforce his right 
to re-purchase under the contract, 

//eld, that the contract in question was void for want 
of mutuality and was therefore not enforceable at the 
instance ot either party. 39 Cal. 232, Foil. (Jackson,. 
Sundaram Chetty and Mockett, JJf) VenKATA- 
chalam Pillai V . Sethuram Rao. 66 Mad. 433 = 
IB. 1933 Mad. 219=142 10. 316 = 1933 M.W.N. 
316 = 37 L. W. 340 = A.I B. 1933 Mad. 322 « 64 M.L. 
J. 354CF.B.). 

Refusal — Misdescription of land. 

Where the plaintiff agreed to sell to the defendant 
land which was described as Government leasehold 
tenure in perpetuity renewable at the expiration of every 
fifty years, the same having been renewed about a year 
ago but it was on investigation found to be newly assess- 
ed land, 

//eld, the defendant was entitled to rescind the con- 
tract. Ayles V. Cox, 15 Beav. 23 and Flight v.Boot/f 
1 Bing. N.D. 370; /n re contract between Fawcett and 
//olmes, 42 Ch D. l50 and Puckett and Smith's Con- 
tract, (1902) 2 Ch. 25^, Ref. (Dadia, J.) KRISH- 
NAJI GOPINATH V. ramchandra. 136 I.C. 417=1. 
B. 1932 Bom. 66 = 33 Bom LB. 1377 = A.LB. 1932: 
Bom. 61. 

Refusal — Person claiming not performing his 

part. 

The vendors of certain leasehold property had to 
obtain the consent of their lessors to a sale but they 
failed to do so. It appeared however that the purcha- 
sers had agreed to obtain the necessary consent but 
owing to certain dealings between the vendors and the 
lessors the consent was not forthcoming and meanwhile 
the purchasers gave notice repudiating the contract. Tho 
purchaseis having sued for the recovery of the price the 
defendants claimed specific performance. 

//eld, that the vendor s failure to obtain sanction 
deprived them of their right to claim specific perfor- 
mance and that the purchasers were entitled to recover 
the purchase money paid by them. (Beaumont, C.J. 
and Blackwell , J .) TejuKaya & CO. n GaNGJI 
NENSEY&Co. 57 Bom. 292 -=I.B. 1933 Bom. 230 
= 142 I.C. 381 = 34 Bom. L.E. 1629 = A I.B. 1933 
Bom. 71. 






Possession. 

In a suit for specific peformance of an agreement 
which contained a covenant to pass a sale deed and also 
to deliver possession of the property, the plaintiff can 
also ask for possession of the property. 27 Bom. L.R. 
42, Ref. (Patkar and Barlee, JJ.) BhagwandaS v, 
Nar AN K an ji. 140 I.C. 730 = 34 Bom L.E. 1322 = 
A.1.E 1932 Bom 595. 


Remedy — Courts in Son that Parganas if catp 

grant. 

The remedy by way of specific performance is an an- 
cient one and was administered as part of the law of 
justice, equity and good conscience The mere fact that 
the restrictions imposed by the Specific Relief Act do not 
apply in the Sonthal Parganas, does not affect the law^ 
that the remedy is applicable as part of the law of 
justice, equity and good conscience. The Courts of the 
Sonthal Parganas have therefore jurisdiction to grant 
the remedy by way of specific performance. (Courtney^ 
T errell, C. J. and Agatwala, J.) Gulab ROY Ghu- 
THUTIA V. Mahendra Nath. 14 Pat. 249 = 166 L 
C. 618 « 8 E.P. 20 = 16 Pat L.T. 83= A.LB. 1936* 
Pat. 1. 
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— Right to — Kecffvery of — Money left with mort- 

gagee to pay off creditors of mortgagor but not so pat d- 

The principle that no suit to specifically enforce a 
contract to lend money is maintainable does not apply to 
the case of an usufruciuary mortgage in which a portion 
of the consideration is left with the mortgagee to pay 
off the creditors of the mortgagor and on failure of the 
mortgagee so to do, the mortgagor sues to recover the 
amount held in trust for him. Nor is the failure of the 
mortgagee to obtain possession through no fault of the 
mortgagor any defence to the action. C/fli Lal^ Jf) 
Thakak Singh v, Jagat Singh. I.R. 1933 Lab. 3 
«UOI.O. 495-33 P.L.B. 1086= A.I.R. 1933 Lab. 
1 . 

* Right to — Suit for —What platnttff mu^t show^ 

It is the duty of the plaintiff, before he can obtain 
relief by way of specific peiformance, to allege and 
piove that he was ready and willing to perform his part 
of the contract as it really was and not as he thought it 
to be. 9 All. 705 (P.C.) and 52 Bom. 597, Rel. on. 
{Shadt Lal^ C,J. and Iltlton^ J.) NaRINJAN v Ma- 
HUMH) Yunus. I B. 1932 Lab. 237 136 I.C. 667 
= 33 F.L.R. 188 = A.I.R, 1932 Lab. 266. 

7' tile— To the satisfaction of the purchaser's 

attorney" —Aleaniug and tfifect of. 

The effect of a stipulation by a vendor to make out a 
maiketable title “to the satisfaction of the purchaser’s 
att(/rneys’* is that it Js incumbent on him to establish 
either that the soliciiois approved of the title or that 
there was such a title tendeied as made it unreasonable 
not to approve of it. The teim does not give the soli- 
citor arbitrary and absolute power to reject a title how'- 
ever good it may be. lie is the sole Judge, provided he 
acts “reasonably and bona fide". For determining if he 
has acted rea&onably, the Couit has to examine the title 
tendered to the soluitor to consider, whether it was such 
as would induce the Court to hold that its rejection was 
reasonable or unreasonable On the one hand, the Court 
cannot lightly disregard the judgment of a solicitor on 
the question, but on the other hand, the purchaser is not 
enti led to maintain that his solicitor’s judgment is the 
last word on the •subject Pyrke v. Waddinghaniy 10 
Here 1 and 35 Bom. 1 lO, Ref. {Wadta J ) KRISH- 
NAJI COPINATHA z/, RAMCHANDRA. 136 IC. 417- 
IR. 1932 Bom, 65=33 Bom.LR. 1377 -A.IE. 
1932 Bom. 61. 

SPECIFIC BELIEF ACT (I OF Scope, 

The Act is not exhaustive. 

Per Beaum nt^ C. /.—“I should be sorry to hold that 
the power of this Court, which is derived from the old 
Court of Chancery, to giant injunctions wherever just 
and convenient, as those words have been construed in 
England, has been taken away by an Act of Parliament^’ 
(Legislature). {Beaumont C.J, and Blackivell., 
Ramoas Khaiu & Co. V, The atlas Mills Co., 
ltd. 66 Bom. 669 = I.R. 1931 Bom 263 = 130 1.0 
683 = 33 Bom.L.R. 19 = A.I R 1931 Bom. 161. 

■ S. 9 — Applicabtltiy — Court auction and delivery 

— Suit by dispossessed per sin. 

Where a purchaser in execution of a decree obtains 
possession and persons dispcjssessed file objections 
under O. 21, R. 100, C. P. Code, which are dismissed, 
the suit to establi'-h the right to possession contemplated, 
by O. 21. R. 103, is not one under S. 9 of the Specific 
Relief Act. {Sulamian^ C,/.iind Mukerji^ JJ.) MURLI- 
DHAR V. JAINTI PRASAU. 1932 A.L J. 812= I.B. 
1932 All. 660= 139 I.C. 366- A.I.R. 1932 All. 703. 

S Applicability — Dispossession — What 

amounts to. 

The act of a person claiming a right of way over 
certain land, in passing over that land in exercise of that 


SPEOIFIO RELIEF ACT (1877). S. 9. 

right, does not amount to dispossession within the mean- 
ing of S. 9 of the Specific Relief Act so as to give the 
owner of the laud a right of suit under the section. 
{R,C, Mitter, J.) JOGENDKA CHANDRA DAS v, 
Birendra Lal Das. 166I.C. 924 = 8 RC. 43 = 61 
O.L.J. 307-39 C.W.N. 394 = 1985 Cr.0. 789=A.IB. 
1936 Cal. 454. 

S. 9 — Applicability — Prayer for standing crops. 

See General clauses act, S. 3 (25) — Applicabi- 
LHY. 163 1 C. 332 = 7 B.M. 349 = 40 L.W. 922 = 
AJ.B. 1936 Mad. 134. 

S. 9 — Construction — "Otherwise than in due 

course of law" — If mean illegally. 

The words “otherwise than in due course of law” in 
S. 9, Specific Relief Act, are not synonymous with the 
word ‘‘illegally*'. The phrase means “in the regular, 
normal process aiftl effect of the law, operating on a 
matter which has been laid before a Court, Civil or 
Criminal, for adjudication”. It would ordinarily ex- 
clude self-help. {R.C. MtiUr, J.) JOGENDRA 
Chandra das v Birendra Lal Das. 166 I.C. 924 
= 8R.C.43 = 61CL J. 307 = 39 C.W.N. 394 = 1986 
Cr C 789-A.I.R. 1936 Cal. 464. 

- S. 9 — Construttion— Otherwise than in due course 

of latv — Suit by one dispossessed of property by the 
Insolvency Court. 

On the adjudiction of a Hindu father, some of the 
family properties was sold by the Official Receiver. 
There was obstruction in delivery and on the application 
of the Receiver and the sons, the Court ordered for the 
removal of the obstruction. Thereupon a son of the 
father filed a suit under S. 9, Specific Relief Act, for 
possession of a part of the house of which he complain- 
ed he had been forcibly dipossessed by the Receiver. 

Held., that the son bad not been dispossessed other- 
wise than in due course of law, that even otherwise as 
the petitioner had other remedies open to him by way 
of appeal under Ss. 68 and 75 of the Provincial 
Insolvency Act or an application under O. 21, Rr. 97 to 
101 of the C. P. Code, it was not a fit case for interfer- 
ence in revision. 45 Mad. 434, Foil. ; 5l M. 567, Dist. 
{Pakcfiham Walsh, /) SUBBARAYUDU v. SaTYA- 
NANDAM. I.R. 1933 Mad. 333 = 143 I C. 833- A.I. 
R 1933 Mad. 609. 

S, 9 — Construction— '' Suit'' — If includes execu^ 

tion proceedings. 

An application in execution proceedings is included in 
the term ‘suit’ in S. 9 and therefore an appeal is not 
maintainable in respect of an order of the executing 
Court. {Abdul Qadir, J.) TOTA RAM v SHIBBAN 
Lal. 13 Lah. 798 -LB. 1932 Lah. 681 (1)=140 

I. 0.48 = 33 P.L.R. 463-A.I.R. 1932 Lah. 416. 

— ■ ■ S. 9 — Decision in proceeding under— Effect. 

The decision in proceedings under S. 9 will operate as 

res judicata so as to bar a later suit for possession 
between the same parties. The judgment in the suit 
under S. 9 will be admissible in evidence in the subse- 
quent suit. {Jack and Nag, JJ.) HrIDAYA NATH 
ROY V. Probodh Chandra Khan. 60 Cal 1171 = 
147 I.O. 747= 6 R.0. 353 = 37 C.W.N. 1148 = 67 O.L 

J. 549 = A.I.R. 1933 Cal. 923. 

S. 9 — Revision — Decree or orders under — Fina' 

Itty. 

Decrees and orders under S. 9, Specific Relief Act, 
w’ere intended by the framers of the Act to be so fat as 
possible final. Applications in revision are not in defi- 
nite terms barred by the Section, but it is clear that 
they are not to be lightly entertained. {Smith, /.) 
Suraj Bali Tewari v. Kandhaiya Buksh Singh. 
186 LO 890-I.R. 1932 Oudh 74 = 8 O.W N. 1341 = 
A.I.R. 1932 Oudh 89. 
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3 9 — Suit not coming under — Relief on basis of 
possessory title. 

' In a > 01 1 for possession, if the plaintiff proves that he 
was in peaceful possession at the time of dispossession 
by the defendant, the defendant can only resist the 
claim for po>ses‘iin on proving title in himself. If he 
fails to do so, the plaintiff is entitled to a decree on the 
basis of his pos'jessory title notwithstanding the fact that 
the plaintiff dul not frame his suit as a suit under S. 9 
of the Specific Relief Act but based it on title and did 
not sue the defendant within a period of six months 
from the dale of his dispossession. {Zia-ul- Hasan ^ /.) 
PHAKKAR V. Pragi. 10 Luck. 659=164 I.O. 570 = 
7R.O. 479 = 1935 R.D. 108 = 1935 O W.N. 230 = A. 
I.R. 1936 Oudh 268. 

■ ' ■■■S 9 —Suit under — Cause of cAtion — Remoital of 

fencing and exercising right of way after orders of Crt 
minal Court. 

, Defendants started proceedings under S. 147, Cr. P. 
Code, claiming a right of way over certain land belong 
ing to the plaintiff. Daring the pendency of the proceed- 
ings plaintiff fenced the land. The proceedings terminat- 
ed subsequently in favour of the defendant, the Court ! 
passing an order in terms of S. 147 (2), prohibiting the ! 
plaintiff from interfering with the exercise of his light 
of way by the defendant over the land. But no manda- 
tory order foi removal of the fence was passed. The 
defendant however, removed the fencing and began to 
exercise his right of way, whereupon plaintiff instituted 
a suit under S. 9 of the Specific Relief Act. 

Heldy that assuming that the act of passing over the 
land is “dispossession”, the acts of the defendant in | 
pulling down the fence and exercising his right of way | 
were acts done “in due course of law” and did not afford ! 
the plaintiff a cause of action to file a suit under S. 9, j 
and that the suit was consequently not entertainable. ! 

Ueld^ further y that the proper remedy of the plaintiff 
was to institute a regular suit. i^R. C. Mittery /.) 
JOGENORA CHANDRA DAS V. BlRENDRA LAL DAS. 

166 1.0. 924 = 8 RC. 43 = 61 C.L J. 307=39 O.W. 
N. 394=1935 Or.O. 789 = A.I,R. 1936 Cal. 454. 

S 9 — Suit under — Decree— Remedy . 

When a suit under S. 9, Specific Relief Act, is decreed 
the remedy of the defendant lies not in revision but 
in the institution of a suit for a declaration of the 
defendant’s title and foi possession. {Kendall ^ /.) 
Badri Das z/ Mt. Dhanni. 156 I.O 738=*7 R.A. 
25<=AI.R. 1934 All. 641. 

—8. 9 — Suit under—Maintainahihty in Court 
other than Civil Court. 

It cannot be said that it is only a civil Court which 
can entertain a suit under S. 9, {Sulaimany /.) 
Khushnund Hasain w. Tanki Prasad, 63 All. 
632 = I.R. 1931 All. 545 = 132 1.0. 801 = A.1.R. 1931 
All 663. 

S. 9 — Suit under — Maintainability — Ejectment 

in due course of law. 

Where the plaintiff who had been ejected by the 
defendant on the strength of one decree passed by the 
Revenue Court declaring the plaintiff to be a sub-tenant 
and therefore liable to ejectment sued in the Civil Court 
under S 9 of the Specific Relief Act, 

Heldy that the suit was not maintainable because the 
plaintiff had been ejected in due course of law. 29 Bom. 
213 and 18 I.C. 727, Ref. {Dalaf /.) Mt Raj 
WANTA KUER z/. MAHABIR RaI. 63 All. 414 = I.R. 
1931 All 191 = 129 1 0. 669 = 12 L.R. 47 (Rev.) =15 
B.D 186= A.IR. 1931 All. 206. 

—8. 9 — Suit under— 'Maintainability — Plaintiff 
suing defendant as trespasser — Finding of co tenancy. 


In a suit under S. 9 of the Specific Relief Act the 
plaintiff’s case was that he was the fixed rate tenant of 
a certain plot and that within six months of the institu- 
tion of the suit the defendant had dispossessed him 
without any right. The defendant’s case was that he was 
the tenant of the plot in question and that the plaintiff 
was never in possession of it. The parties agreed to 
abide by the sworn statement of a referee who stated on 
oath that the plaintiff had been in possesion of the plot 
in suit within six months of the institution of the 
suit and added that the parties were co-tenants of the 
holding of which the plot in suit formed a part. The 
trial Court held that the suit being a suit between cO' 
tenants for possession the jurisdiction of the Civil Court 
V as barred by S. 230 of the Agra Tenancy Act and 
accordingly dismissed the suit. In revision. 

Held, that the suit as brought was cognizable by the 
Civil Court as the plaintiff did not admit that the 
defendant was a co tenant but brought the suit againt 
him as a pure trespasser and that when he had proved 
that he had been in possession within six months and 
had been dispossessed by the defendant he was entitled 
to a decree and the Court was not called upon to go into 
the question of title. {Kisch. J.) RriJ Narain LAL 
7/. Gokul Prasad. 1936 A.W.R. 926 = 1935 R.D. 
384 = 1936 A. L.J. 813. 

— S. 9 — Suit under — Maintainability — Suit barred 
under Tenancy Act. 

If a suit were barred under the Tenancy Act it wmuld 
be immaterialwhether a Civil Court suit is brought under 
S. 9 of the Specific Relief Act or S. 9, C. P. Code. 
{Sulaiman. J ) KHUSHNUND HaSAIN v. JaNKI PrA- 
SAD. 63 All. 532 = I.R. 1931 All. 645 = 132 I.O. 801 
= AI.B. 1931 All. 663. 

— -S. 9 — Suit under — 'Maintainability — Tenants in 
possession not parties. 

Where in a suit by the landholder under S. 9 the 
tenants on the land did not join as plaintiffs, 

Held, that the suit w’as not maintainable. {Pakenham 
Walsh y /.) RaMANEMMA v. Basavayya. 151 I.C. 
990 = 7 R.M. 162 (2) = 1934 M.W.N. 443 = 40 L.W. 
277=A.IR. 1934 Mad. 668. 

'S. 9 — Suit under — Scope of enquiry — Question 
of ti tie. 

In suits under S. 9 questions of title are irrelevant, for, 
like the old assize of noval disseizin in Plantagenet time.s, 
the section was enacted to afford a summary remedy 
against persons who had taken the law into their own 
hands and had ejected those in possession of land other- 
wise than through process of law. {Page. /.) SaTISH 
Chandra De v. Madan Mohan Jati. 68 Cal. 
29 = I.R. 1931 Oal. 618 = 132 I.C. 906 = A.I.B. 1931 
Cal. 483 (2). 

8. 9 — Suit under — Scope of enquiry — Question 

of title. 

In a suit under S. 9 of the Specific Relief Act, the 
Court cannot go into the question of title, especially in a 
case which is not even a case of landlord against tenant 
but one of competing tenants. The sole question before 
the Court is one of possession. {Pakenham Walsh. /.) 

Appanna 2/. Krishnamma 153 I.C. 332 = 7 R.M. 
349 = 1934 M.W.N. 1376 = 40 L.W. 922= A.I.E. 1935 
Mad. 134. 

■ ”3, 10 — Applicability — Suit for recovery of move- 
ables, account papers for darpatni mahal. See Pro 
viNCiAL Small Cause Courts Act, Sch. II, art. 
15. 69 Oal. 352= A.I.B. 1932 Cal. 481. 

—8. 12 — Discretion under — Exercise of. 

The discretion that ve.sts in the Court to avoid relief 
of specific performance is discretionary but the discretion 
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SPECIFIC EELIEF ACT (ISTI), S.12. 

that vests in the Courtis not arbitrary. Where the 
plaintiff sought to enforce a contract intended for the 
more beneficial enjoyment of his property against the 
transferee of the other contracting party, 

Held^ that a decree for specific performance should be 
made* ^Mukerjt and AlUn^ //.) NaND GqpaL DaS 
V. Batuk Prasad Gupta 64 All. 17 = 1932 A.L.J. 
36 = I.R, 1931 All. 701=133 I.C. 641 = Aj.B 1932 
All. 78. 

Ss. 12 and 22 — Refusal of relief —Ground, 

Indefiniteness of time to exercise option regarding 
relief may be a ground for refusing specific perform- 
ance. (^Sulaiman^ C, /. and Colltster^ J.) SOHAN 
Lal 2/. Atal Nath. 66 All. 142=148 I.O. 229 = 6 
E. A. 666=1933 A.L.J.1684 = A I.E. 1933 All. 846. 

S. 12 — Rt^/it to rtUef — If affected by infructu- 

ous termination of proceedings under S. 77, Registration 
Act. 

The mere failure of a suit under S. 77 of the Regis- 
tration Act or its infructuous termination cannot operate 
as res judicata in a suit brought for the specific perform- 
ance of the original contrac and for recovery of posses 
sion of the immovable property. i^Sulaiman, Ag. C.J. 
and Young, J.) BaLKISHFN DaS v. BECHAN PaNDEY. 
64 All. 68 = I.E. 1932 All. 209=136 10. 661 = 1931 
A.L.J. 1092 = A.I.E. 1932 All. 96. 

S, 12 — Right to relief — Other remedy barred by 

time. 

If the contract for the transfer of immovable properly 
is not vSuch as can be specifically granted, the plaintiff 
will not be entitled to get that relief, merely because he 
has allowed his alternative relief to be barred by time. 
At the same time, if the contract for specific perforni- 
ance is of a nature as to admit of being specifically per- 
formed, then the mere fact that the other remedy has 
become barred by lime, should not deprive the plaintiff 
from getting the relief to which he is entitled. {^Sulai 
man, C. J. and Collister, J.) SOHAN I.AL v. ATAL 
Nath. 66 All 142 = 6 E. A 666=148 1.0.229 = 
1933 A.L.J. 1684 = A.I E. 1933 All. 846. 

S. 12 — Right to relief — Procedure prescribed 

under S. 77, Registration Act, not followed. See REGIS- I 
TRATION ACT, S. 77. A.I.E. 1935 Pesh. 12. 

— — S. 12 — Suit for specific performance — Proof 
required 

In an action for specific performance the plaintiff has 
necessarily to prove the existence of a concluded con- 
tract between himself and the defendant and also that he I 
was ready and willing at all material dates to perform 
his part of the contract. {Wort and Dhavle, J J.) 
Saukhi Sah V. Mahamaya Prasad Singh Baha- 
dur. 156 10. 658 = 8 E.P. 13 = 15 Pat.L.T. 469 = 
A.I.E. 1934 Pat. 518. 

S. 14 — Applicability — Sale by coparcener of 
joint Hindu family. 

Where the property is sold by a coparcener in a joint 
Hindu family the vendee can obtain specific perform- 
ance only in respect of the share of the alienating co- 
parcener only and such a case does not fail under 
S. 14. {Suhrawardy and Costello^ //.) PaNCHA- 
NANDA KUNDU V. RaJANI KANTA PAL. I.E. 1931 
Cal. 497= 131 1.0. 849 = 36 O.W.N. 40= A.I.E. 1931 
Cal. 463. 

I— Ss. 14, 16 and 17— ase by one co-sharer under 
misapprehension — Refused of othets — Suit for specific 
performance not maintainable. 

Where a co sharer professes to grant a lease of the 
entire estate in a property of which he held a share only, 
in the belief that the other party had already obtained 
the ccnter.t of the other co-iharer it cannot be deemed 
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that there was a concluded contract, whereby the co- 
sharer undertook a binding obligation on behalf of him" 
self and the other co-sharer to obtain the lease of the 
property, and even though such co-sharer may have 
received the salami fixed, no suit for specific perform- 
ance to execute a kabuli>at and give possession can lie 
against the entire body of the proprietor‘s. {Lord 
Salvesen.') PROMATHA NATH MHIRA V GOSIHA 
BehariSen. 69 I A. 47 = 69 Cal. 1026 = 136 I.O. 
405 = 1 E. 1932 PC. 101 = 65 C.L.J. 46=36 L.W, 
825=36 C.W.N. 231=A I.E. 1932 P.C. 43 = 62M. 
L.J. 243 (P.C.) 

I Ss. 14, 15 and 19 — Relative applicability and 

scope of — Defendant contracting to sell entite house to 
plaintiff — Defendant owning only half shan — Specific 
performance in respect of that half share — Right of 
plaintiff to cimpensation for deficiency. 

Where the defendant entered into a contract with the 
plaintiff for the sale of an entire house in respect of 
which he had only a half share, the case is governed by 
S. l5 of the Specific Relief Act and the plaintiff is 
entitled to a decree for specific perfoimance in respect of 
the half share of the defendant only on his relinquishing 
I all claim to compensation for the default on the part of 
[the defendant. As the portion of the contract which 
! must be left unperformed is equal to the other portion 
I in respect of which the decree for specific performance 
can be given, it is impossible to say that the part unper- 
formed is small and S. 14 cannot in the circumstances 
apply to the case S. 19 is to be read subject to the 
provisions of Ss. 14 and 15 when the case is one of 
specific performance of part of the contract and the 
j plaintiff is, therefore, not entitled to any compensation 
I in respect of the portion of the conn act left unperform- 
I ed, {Sriiastava, ANANT RaM v. SaRJU PKASAD. 

! 11 Luck 390= 167 I.C. 670= 8 E.O. 26 = 1936 O.W. 
N. 890 = A.I.E. 1936 Oudh 463. 

S. 16 — Agreement by agent on behalf of co- 
sharers — Ratification by some — Refusal by others — Right 
to sptcific performance against those who ratified the 
contract. 

Where a person is jointly interested in an estate with 
another person, and purports to deal with the entity, 
specific performance will not be granted against him as 
to his share. But that is only if the contract is indi- 
visible and the question whether the contract was divi- 
sible or not is essentially one of fact. Where an agent 
without authority contracted to sell to the plaintiff the 
shares of five co-sharers, three of whom ratified the con- 
tract and the others lefused and it was clear that each 
party treated his share as separate and distinct, there is 
no impediment in law to a decree being granted to the 
plaintiff in respect of the shares of such of the co-sbarers 
who ratified the agent's contract. {Guha and M. C . 
Ghose,jJ.) Harendra Chandra Das v. Nanda 
LAL ROY. 141 I.C. 708 = 67 C.L.J. 1 = 1 E. 1933 
Cal. 180 = 36 C.W.N. 1002 = A.I.E. 1933 Cal. 98. 

— 8. 16 — Hindu joint family — Sale by one of 
several co- parceners — Right to claim specific perform- 
ance. 

Where one member of a joint Hindu family purports 
to sell not only his but his coparcener’s shares and the 
I vender is not able to give a good title to anything more 
than his own individual share in the property, if the pur- 
chaser desires to have a remedy by way of specific pei;- 
formance he cannot claim more than the share of the 
actual contracting member of the joint family and he 
can only obtain even that share by being prepared to 
pay not merely a proportionate part of the purchase- 
money but the whole of the sum originally agreed upon 
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as con«ideration for the sale of the entire property. 46 
605 (F. B.), Foil. {Suhrawardy and Costello^ //,) 
Panchananda Kundu V Rajani Kanta Pal. I.R. 
1931 Cal 497 « 131 1.O. 849-35 O.W.N. 40 = A.I.B. 

1931 Cal. 463. 

—3. 1^— Applicability — Sale by member of joint 
Hindu family. 

The shares of the coparceners are not separate and 
therefore S. 16 cannot apply to a case where specific 
performance is claimed in respect of a contract of sale 
entered into by one of the coparceners, (SuhrawarJy 
and Costello, //.) PANCHANANDA KUNDU v, RAJANI 
Kanta Pal. I.R. 1931 Cal, 497 = 131 10. 849 = 35 
O.W.N. 40-A.I.R. 1931 Oal. 463. 

— — S. 18 — Agreement for lease — Defective title of 
lessor — Burden of proof. i 

An agreement for the lease to the appellant of under- 
ground coal rights in two mouzas comprised in the res- 
pondent’s zemindari provided that “if the appeUant 
neglects or fails to take such lease except for the reason 
of the want of the lessor^s title to the said mouzas” the 
salami or premium deposited by him would be forfeited 
to the respondent, the zemindar. In a suit by the appel- 
lant to recover the salami^ on the ground that the res- 
pondent had no title to the underground mining rights, 
the mouzas being held under dehuttar and brahmottar 
grants made by the resp indent's ancestors, ArA/. the 
onus was on the appellant to show that the respondent’s 
title to grant a lease of the mineral rights in the two 
mouzas was not free from reasonable doubt, that in the 
absence of any evidence to show the terms of the grants 
made by the respondent's predecessors, or that they 
expressly included the underground rights, the onus had 
not been discharged, and that consequently the appellant 
had forfeited the salami. {Lord Macmillan.^ H. V. 
LOW & Co. V. Raja Bahadur Jyoti Prasad Sinoh 
Deo 58 I. A. 392 = 59 Cal. 699 = 135 1.C 632 = I. B. 

1932 P.O. 24 = 35 O.W.N. 1246 = 34 L.W, 853 = 33 
Bom L R. 1544 = 64 O.L J. 366 = 1931 A.ti. J. 1112 = 

A. I.B 1931 P.O. 299=61 M L J. 699 (P.O.). 

1^—- Damages in hen of specific per for mince 

-^Power to awird even though not claimed tn plaint. 

In a suit for specific performance of an agreement, it 
is always possible for the Court, if it does not think fit 
to enforce the agreement spedfically to award damages 
in lieu of enforcement, even if not directly claimed in 
the plaint. {Baguley and Ba U. //.) U AUNG DIN v, 

B. K. Haldar. 157 I.O 26 = 8 R.R. 63 (2). 

—3 19 — Decree for specific performan -e — No 
award of compensation or mesne profits — Fre-h suit — 
Maintainability. See C.P. CODE, O. 2, R. 2— SPECIFIC 
Performance. 18 N.L J. 76. 

—3 19 — Scope — Specific performance of part of 
contract. See SPECIFIC RELIEF ACT, SS. 14 AND15. 
1935 O.W.N. 890 = A.I R. 1935 Oudh 453. 

— “ 3. 19 — Suit by vender f)r specific performance 
— Damages chimed in addition to price — Ho bar to 
specific performance. 

The agreement between the parties stated that the 
defendant had paid Rs. 50 as earnest, that for the 
balance of Rs. 800 he would execute a pronote, and that 
as soon as amount was paid, a conveyance would be exe- 
cuted in his favour. In a suit for specific performance 
of the agreem'^nt, the lower Court held that the defendant 
had done all he had to do, the payment of the amount 
under the pronote was a different cause of action and so 
dismissed the suit. On appeal, 

Held, that the agreement was specifically enforceable 
as much at the instance of the seller as at the instance 
of the purchaser and that the fact that the seller claimed 
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in the plaint damages corresponding to interest on the 
prinicipal amount due did not make it any the less 
specifically enforceable. {Shaw. /.) MoidEEN BaBA v, 
R.M.P. Cheti'Yar Firm. 162 I.C. 652=7 R.R. 188 
-A.I.R. 1934 Rang. 160. 

-S. 19 (3)— Decree for specific performance^ 

Compensation for breach of contracts — Pmvers of Court* 
Where in a suit for specific performance of an agree- 
ment to re-con vey the lands to the plaintiff, the purchased 
money had been deposited m Court but the defendant 
refused to receive th=i money and convey the lands. 

Hcld^ that in granting a decree for specific perform- 
ance; the Court may award the pUintiff mesne profits 
by way of compensation for breach of contract under the 
third paragraph of S. ]9 and that, on the other hand, 
the defendant having improperly refused to receive the 
money, was not entitled to any interest thereon. {Bards- 
7 oetl, /.) SUBKAMANIA MUDALI V. Semalai 
Gound AN. 147 I 0. 1062 = 6 R.M. 410 = 1933 M. W. 
N. 869 = A I.R. 1934 Mad. 97. 

—3. 20— Agreement providing for damages — Speci- 
fic performance, ivhether can be enforced. 

It cannot be said that a party to an agreement of 
sale cannot enforce specific performance of the contract 
merely because there is provision for payment of damages 
under the agreement, {Tek Ckand and Agka Haidar ^ 

Jf ) Kanhaya lal z/. Devi D vs Jagannath. 12 
Lah. 328-I.R 1931 Lah. 417 = 131 I.O. 289 = 32 P. 
L R. 40 = A.I R. 1931 Lah. 227. 

— — S 21 — Agreement to pay money — Enforcement, 

A contract under which a sum of money had been 
agreed to be paid but was not paid cannot be specifically 
enforced. It is open to the promisee to sue the promisor 
for the recovery of damages on account of the failure of 
the promisor to perform his part of the contract. 
{Ktsch and Rachhpal Singh, J Jf) KHUNNI LAL v* 
BankeyLaL. 154 1.0.542=7 R.A. 774 = 1934 A.L. 
J. 713 = 4 A.W.R. 478 = A.I.B. 1934 All. 449. 

- — >S 21 — Agreement to pay money — Enforcement, 

A contract under which a sum of money had been 
agreed to be paid but was not paid cannot be specifically 
enforced. It is open to the promisee to sue the promisor 
for the recovery of damages on account of the failure of 
the promisor to perform his part of the contract. 
{Bennet, J ) GlRDHARI LaL v. MAHOMED ASHFAQ 

ALT khan. 6 R.A. 661 = 147 I.O 773 (2) = A.I.B. 
1934 All. 448. 

S. 21 — Applicability — Reference to arbitration — • 

Award made — Suit for its cancellation maintainable. 
Where an agreement of reference has been acted upon 
and terminated in an award, a suit for cancellation is 
not against the tenor of S, 21. That section has no 
application except where a person, having made a con- 
tract to refer a controver-y to arbitration, has refused to 
perform it and institutes a suit in respect of the subject- 
matter in defiance of the contract. {Sen and Htama- 
tullah Jf) Dwarkaz/. Ram Jatan 63 All 16 = 
I R. 1931 All. 88 = 128 I.O. 755 = 1930 A.L.J. 1537= 
AIR. 1930 All. 877. 

— — — S 21 — Refusal of specific performance — Delay 
in filing suit — Other remedy open. 

Plaintiff had advanced money to a husband and wife 
who had promised to execute a mortgage. The husband 
died and two years after his death, pUintiff brought a 
suit against the wife and other legal representatives for 
specific performance of the contract to execute a mort- 
gage. 

Held, that specific performance can be refused on the 
ground of delay. 

Held, further, that specific performance can be allow- 
ed only when there is no other sort of relief which will 
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meet the circumstances of the case and that in this case 
a suit for recovery of money coupled with the attach- 
ment before judgment would have served the necessary 
purposes. {Baguley^ /.) ABDUL RAHIM v, MA 
Budima. 150 I.O. 245 = 6 BR. 380=A.I.R. 1933 
Rang. 149. 

S. 21 (a)-— Agreement to advance money in 

future— Right to enforce. See CONTRACT— Right TO 
ENFORCE. 1935 A.L.J. 429 = 1935 A.W.R. 417 = A. 
I.R. 1935 All. 688. 

— S. 21 (a) — Discretion under -IVrongful dismissal 
— Remedy, 

Although the Secretary of the District Board may 
establish that he has been wrongfully dismissed, still, 
assuming that he has established that point, he is not 
entitled to the remedy of injunction or of specific 
performance. Me cannot get the temporary injunction 
for restraining the Board from enforcing its resolution. 

/.) Mahomed Mustafa Ali Khan v , 
DISTRICT board. Bareilly. 56 All, 673 = 6 R.A. 
304 = 4 A.W.R. 543=148 LO. 945 = 1934 A.L J. 368 
= A.I.R. 1934 All. 101. 

-3. 21 (a) — Mortgagee undeptaking to discharge 

pnor debt — Default — Remedy of mortgagor. 

Where the mortgagee fails to perform his undertak- 
ing to discharge a debt due from the mortgagor, the 
remedy of the latter is to institute a suit for compensa- 
tion against the defaulting mortgagee and not by speci- 
fic performance of the agreement. Specific performance 
cannot be compelled where the compensation is the ade- 
quate remedy. {SePt and Mtapnatullah^ //•) NaRAIN 
Pershad V. Nauain Singh. 62 All. 1037=LR. 1931 
All. 407 = 131 1.0. 699 = 1930 A.L.J. 1677=AI.R. 
1931 All. 40. 

— — S. 21 (a). III. 3 — Suit by mortgagor to recover 
unpaid portion of loan — Maintainability — Proper 
remedy. See MORTGAGE— RIGHTS OF MORTGAGOR, 
A.I.R. 1935 Mad. 1045 = 69 M.L.J. 760. 

— — S. 21 {"b) --Contract of personal service — Specific 
performance. 

It is well settled that the Court will not make an order 
the effect of which is to enforce specifically any contract 
of personal service. (^Beaumont^ C.J. and Rangnekar, 
/.) Ramkumar Potdar Sholapur Spinning 
AND Weaving Co., ltd. 69 Bom. 218 = 1661.0. 80 
= 7 RB. 486 = 36 Bom.LR.907=A.I.R. 1934 Bom. 
427. 

S. 21 (b) — Contract for preparatijn of account 

papers — Specific perfortnance, 

A contract for the preparation of a set of account 
papers relating to the darpatni mahal is one of which 
the Court cannot, from its very nature, enforce specific 
performance. {S.K. Chose, J.) Najibulla Sardar 
V, IIaRImohan Mitra. 69 Cal. 352=1 R. 1932 Oal. 
472 = 138 I.O. 640 = A I.R. 1932 Oal. 481. 

Ss. 21 (b) and 56 (f) — Injunction to pp-event 

breach of contract to employ people. 

By S, 21 (3) and 56 (/“), Specific Relief Act, an in- 
junction cannot be granted to prevent the breach of a 
contract to employ certain people. Kirchpter <Sf Co. v. 
^Gruban, (1909) 1 Ch. 413, Ref, {Aldisopt, /.) N.W, 
Ry. Administration v. N.W.Ry. Union, Lahore. 
14 Lab. 330 = 1481.0. 49 = 6 R L. 493=^34 P.LR. 
976=A.I.R. 1933 Lab. 203. 

S. 21 (c)— Essential tersns settled — Minor details 

still not settled — Specific performance 
If the essential terms of a contract are settled, the 
contract may well be regarded as complete and conclud 
ed and may be enforced or specifically performed, either 
as consisting of those terms only or together with such 
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other terms and conditions as may be regarded as being 
usual in contracts of that description. {^Mukerji and 
Bartley, / J.) SRI Sri GOPAL SRIDHAR MaHADEB 
V. Sashi Bhusan Sarkar. 60 Oal. 111 = 142 LO. 
465=I.B. 1933 Cal. 278 = 36 O.W.N. 1108=A.LR. 
1933 Cal. 109. 

S. 21 (e) — Contract of lease of trust properties — 

Enforceability. See RELIGIOUS ENDOWMENT— TRUS- 
TEE. SSC.W.N.llOO. 

- 3 21 (e)— Lease of debutter properties. See 

Specific performance — Debutter property. 

36 O.W.N. 1108. 

— — S. 22 — Delay and laches — flow far a bar to 
specific relief- 

Per Suhrawardy, /. — “The English doctrine of delay 
and laches shovfing negligence in seeking relief in a 
Court of Equity cannot be imported into the Indian Law 
j in view of Art 113 of the Limitation Act which fixes a 
period of three years within which a suit for specific 
performance should be brought. Except in mercantile 
‘ and business contracts, time is not of the essence of the 
I contract, but it may be material for the purpose of 
j consideration whether in the circumstances of a parti- 
: cular case, specific performance should be granted, 
j Though time may not be essential, delay even within the 
i time prescribed by law will affect the remedy. Absence 
j of proof of plaintiff’s readiness will entitle the court to 
refuse relief to the plaintiff under S. 22 of the Specific 
i Relief Act. Mere delay is not a ground for refusing relief 
j to the plaintiff if there has been no charge in the status 
I qt4o since the contract; but where the conduct of the 
plaintiff is such that though it does not amount to 
I abandonment but shows waiver or acquiescence espe- 
I cially when inaction on his part induces the defendant to 
i change his position, the plaintiff ought not to be allowed 
I any relief." 30 Cal. 265; 33 Cal. 633 and fAndsay Retro- 
I leum Co. v. Hurd, 5 P.C. 221, Ref, {Suhrawardy and 
\ Graham, J/.) jAnU NaTH GuPTA v. CHANDRA 
j BhuSHan Sur. I.E. 1932 Cal 461 = 138 I.C. 498 = 
j 36 O.W.N. 286=A.I.E. 1932 Oal. 493. 

! 8. 22 — Discretion of Court — Laches — Repeated 

defaults on the part of plaintiff. 

Ill May, l924, a contract was entered into between 
the plaintiff and the defendant whereby in consideration 
of a salami of Rs. 400 he was to give to the plaintiff 
lakheraf right in a tank which the plaintiff had been 
holding under him at an annual jama of Rs. 52, The 
whole of the amount wa^ to be paid the next day but 
the plaintiff paid only Rs. 200 the next day and pro- 
mised to pay the balance in a week. The plaintiff did 
not pay anything within the time and subsequently 
offered a smaller sum which was refused; in December, 
the defendant had settled the tank with another on more 
profitable terms. In a suit by the plaintiff for specific 
j performance of the agreement, 

Held, that the granting of the relief under S. 22 was 
discretionary. That discretion cannot be invoked by a 
party guilty of laches or where grant of the relief would 
involve hardships and inequity to the other patties 
concerned. The plaintiff was therefore not entitled to 
relief. {Suhrawaiuiy and Graham, JJ.) JADU NaTH 
Gupta v, Chandra Bhushan Suk. I.R. 1932 Cal. 
461 = 138 1.0. 498 = 36 O.W.N. 286=A.I.R. 1932 
Oal. 493. 

— — S. 22—Discreticn under^Contract of sale of 
house---Mistake as to area, not affecting price-- Absence 
of misrepresentation —Right to specific relief. 

The plaintiff sued for specific performance of an 
agreement entered into with the defendant for the pur- 
chase of a house belonging to the latter. The price of 
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the house which was alleged to measure 66 x 22 feet 
was fixed at the rate of Rs. 6-10 per foot. On actual 
measurement, the house was found to have only an 
area of 876 sq. ft. and the price at the agreed rate 
would only be Rs. 5,803 8 0 instead of the original 
price of Ks. 9,619-8 0. It was found that there was 
no misrepresentation by the plaintiff and that if there 
was any mistake it was due to defendant’s own negli- 
gence. It was held that it was not therefore a case in 
which a Court, in its discretion, refuse to decree specific 
performance. 17 I.C. 732; 72 I C. 586, Dist.; 38 Cal. 
805; 7 Bom.L.R. 319; 41 Cal. 852, Rel. on. (IVa/- 
lace and BardswelL 7/.) SeSHA SUBRAMANIA AYYAR 
z/. APPU. 1931 M.W.N. 234. 

S. 22 (1) and (2) — /Mscretim under — Hardship 

— DtmtnuUcm of purchase price— If ^mounts to. 

The scond defendant was the mortgagee of the suit 
properties with a power of sale. In a public auction held 
by him, the third defendant bid for Rs. 12,550 and the 
sale was knocked down to him. Under the terms of the 
sale, the balance of the purchase money, after deducting 
the deposit, was payable within l5 days after sale; in 
default, the deposit was to be forfeited and the sale can- 
celled. The balance was not paid by the third defendant 
and the second defendant effected a private sale in 
favour of the plaintiff for Rs. 9,000 and the sale was 
approved by the Official Assignee in w’hom the properties 
had vested on the insolvency of the owner. Subse- 
quently, however, the second defendant executed a sale- 
deed in favour of the third defendant for Rs. 12,550 and 
refused to complete the contract in favour of the 
plaintiff. In a suit by the plaintiff for specific perfor- 
mance of the contract in his favour, 

Held^ that time was the essence of the contract in 
favour of the third defendant and on his default the 
auction sale was cancelled, that the sale in favour of the 
plaintiff was a bona fide transaction, that the diminu 
tion in price was no evidence of unfair advantage gained 
by the plaintiff and that there w'as no reason for refusing 
specific performance to the plaintiff. The term “hard- 
ship on the defendant’* in S, 22 (2) of the Specific 
Relief Act is used in the sense of some collateral hard- 
ship and not merely the diminution of the ourchase- 
money. ^Ramesam and Cornish^ //.) PiCHAI Moi- 
DEEN ROWTHER V. CHATURBUJA DAS KUSHAL DAS 
AND Sons. 6I.R.(Mad.) 196-146 I.C. 1023 = 38 
I. W. 607 = 1933 M.W.N 1033=A.I.R. 1933 Mad. 
736=66M.L.J.491. 

S. 23 (b) — Agreement to reconvey to vendor or 

his heirs — Eforceability by assignee outside family. 
Where a person sells his land or house to another 
person and the latter enters into a contract to convey 
the property back to the vendor or his heirs, the right 
to obtain a reconveyance from the vendee or his heirs i> 
ordinarily assignable even to a stranger who can enforce 
it by a suit. But where the intention of the parties is 
that the vendor or his heirs alone should be given the 
right of repurchasing the property, the assignee outside 
the family cannot enforce the contract specifically, 
55 I.A. 243, Appl.; 10 Cal. 30 (P.C.); 42 B. 344 and 35 
Bom. 258, Ref. {Shtngne, /.) HarikiSANDAS v, 
Bai Dhanoo. 161 1.O. 636 = 7 R.B. 68 = 36 Bom.Ii. 
R. 290=A.I.R. 1934 Bom. 171. 

— S. 23 (b) — Decree for — Defendant’s right to 

execute. See SPECIFIC PERFORMANCE— DECREE FOR. 

69 Cal 601 = 36 C W.N. 172«A.I.B. 1932 Cal. 679, 

S. 23 (b) — Right of representatives — Limits, 

S. 23, Cl. {h) of the Specific Relief Act permits the 
representative in interest of a party to an agreement to 
sue for its specific performance. Where X enters into 
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I an agreement w ith Y to sell a certain land, and Y 
enters into a further agreement with the plaintiff to sell 
that land to him, the plaintiff is the representative in 
interest of F, and has, therefore, a locus standi to main- 
tain a suit for specific performance of the agreement 
against X, unless the case falls within any of the pro- 
visos to Cl. (^) of S. 23. ^Tek Chand and Abdul 
Rashid, //.)GhULAM MOHAMMAD LAKHA SINGH. 
163 I.C. 437 = 7 B.L. 433=37 P.LR. 68=A.I.B. 
1936 Lab. 181 (2). 

S. 25 — Agreement for lease— Defective title of 

lessor — Return of premium. See SPECIFIC RELIEF 
ACT, S. 18 — Agreement for lease. 33 BomLR. 
1644 = 34 L W. 853 = 36 C W.N 1246 = 1931 A.L.J. 
1112 = 64 C.L.J. 366 = A.I.R. 1931 P.O. 299 = 61 M. 

L J. 699 (P.C ). 

B. 25 — Contract of sale — Defects in property or 

title — Effect on right to enforce. 

A buyer of immovable property is not bound to com- 
plete the sale if there are defects in the property or ii> 
the title to the property which are material and also 
latent, that is to t-ay, not discoverable by the exercise of 
ordinary care or if the title is not free from doubt. A 
vendor who had himself purchased the property from a 
Hindu widow in possession under her husband’s will 
which was unsigned and unattested and the const ructiorir 
of which was open to reasonable doubt as to whether it 
created an absolute estate or only a limited estate, can- 
not be .'aid to have made out his title beyond reasona- 
ble doubt; the vendee is therefore entitled to repudiate 
the agreement, which consequently cannot be specifically 
enforced (^Broomfield and PVadia, J Jf) CALLURHAf 

Rupchand V. mohanlal Sakarchand. 69 Bom. 
83 = 16510.664 = 7 R B. 439=36 Bom.LR. 1041 = 
A.I.B. 1936 Bom. 15. 

S. Construction — Title free from reasona- 
ble doubt . 

If a title depends upon evidence of matters of fact, it 
IS a title which is capable of being disputed and the 
purchaser would be buying a law-suit and a Court of 
Equity will not enforce the contract if there is a 
reasonable probability that enforcing a title upon an un- 
willing purchaser will involve him in litigation. Not- 
tingham Patent Brick and Tile Company v. Butler, l6 

Q.B.n. 778, 47 Bom. 309, 11 Bom.L.R. 545, Ref. 
{tYadia, /.) KRISHNAJI GoPJNATH v. RamA- 
chandra. 136 I.O. 417 = I R. 1932 Bom. 66 = 33 
Bom L R. 1377 = A.I.R. 1932 Bom. 61. 

S. 26(b) — Construction — "Title free from rea- 
sonable doubt** — Meaning of, 

A “title free from reasonable doubt’’ means a markert- 
able title which can at all times be enforced upon an un- 
willing purchaser. But specific performance should not 
be decreed if, in the opinion of the Court, the title may 
fairly and reasonably be questioned by other competent 
person.s, though the Court itself takes a favourable view 
of it. (^Broomfield and Wadia, //) LaLLUBHAI 
rupchand V. Mohanlal Sakarchand. 69 Bom. 
83=156 1.0.664 = 7 B.B.439 = 36 Bom.LB. 1041 = 
A IR. 1936 Bom. 16. 

S. 26 (b) — Title — “To the satisfaction of the 

purchaser’s attoneys” — Meaning and effect of. See 
Specific Performance— Title. 33 Bom.L.R. 
1377. 

S. 27 — Absence of notice — Onus of proof , 

When once the plaintiff has proved an agreement to 
sell arrived at between him and the vendor, it is for the 
vendee, in order to defeat the plaintiff’s claim, to prove 
that he paid the money to the defendant-vendor under 
the sale-deed in his favour in good faith and without 
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notice cf ihe prior contract. And it is one of the re- 
cognised canons of jarisprudence that a person, who 
seeks to take advantage of an exception has to prove 
affirmatively that his case falls within the scope of that 
exception. KTek Chand and Agha Hatdar^ J/) 
Kanhaya Lal V. Devi Das Jagannath. 12 Lah. 
S28-IR. 1931 Lah 417 = 131 I.C. 289-32 
40 = AI.B. 1931 Lah. 227. 

S 27 — Absence of notice— Onus of proof. 

In order to take advantage of the exception in S. 27, 
the transferee must prove that he had no notice of the 
original contract. kney^ /.) Ko MaR z/. Ma 

May 164 I 0. 474 = 7 E.R. 309=A.I.R. 1936 Rang. 

12 . 

' — ■ ' S. 27 — Attaching creditor of tenant's property if 
''transferee''. 

Judgment-creditors of the tenant who have attached 
the properties in execution are not transferees of that 
property for value, within the meaning of S. 27 of the 
Act. {Afose/y, /.) S.T.N.R.M. CHEITIYAR v. U PO 

Hla. 159 I.C. 65 = 8 RR 244 = AI.R. 1935 Rang. 
126. 

— — S 27 — Minor —Contract for sale by guardian 
for necessity — Enforceability. 

A contract for sale of immovable property entered 
into by the guardian or manager on behalf of a minor 
and the legal necessity of which has been proved, can be 
specifically enforced. O^ort, J.) BRAHAMDEO SaO 
z'. Haro Singh. 1571 C. 327=8 R.P. 117=A.I.R. 
1935 Pat. 237. 

S 27 t,b ) — Absence of n dice — Onus of proof. 

When the plaintiff in a suit for specific perform- 
ance of a contract of sale establishes the prior contract 
the cnus of proof that a third paity has subsequently 
purchased tlie property bona fide and without notice, is 
on the party who claims to be such purchaser. {Wort 
and Dhavle. JJ) SaUKHI SAH v. MaHAMAYA PRA- 
SAD SlNGH BAHADUR. 156 I.C 658 = 8 R.P. 13 = 
15 Pat.L.T. 469-A.I.R. 1934 Pat. 618. 

— S. 27 Cb) — Applicability — Agreement for transfer 
— Third party taking without notice — Protection. 

In 1874 two sets of persons agreed that in case of a 
contemplated transfer the property dealt with in the 
agreement was to be tranferred to the other parly for a 
proper price. In 1928 a deed of exchange w'as executed 
between the representatives of one of the parties and 
a third person. Thereupon the representatives of the 
other party sued to enforce the previous agreement. 

Held^ that S. 27 applied to the case and that the 
transferee without notice was protected. {Sulaiman^ 
C.J. and Banerji, J.) ShaHZAD SlNGH v. JiACHHA 
Kunwar. 64 All 966 = 143 I.C 388 = I R. 1933 
All. 244 = 1932 A.L J. 863= A.I.R. 1933 All. 462. 
S. 27 (b) — Applicability — Conditions, 

Performance of a contract can be specifically enforced 
as against the subsequent purchaser who has notice of 
the previous contract provided the contract is valid and 
the fact of notice has been proved. (Wort, /.) Bra- 
hamdeo Sag v. Haro Singh. 157 I.C. 327 = 8 
B.P. 117-A.I.B 1935 Pat. 237. 

S. 27 (yf)'— Decree — Directions in — Sale with 
notice of prior contract — Suit by first promisee. 

When a person with knowledge of the previous con- 
tract of sale purchases the property the purchase is void- 
able at the option of the prior promisee and the contract 
with him can be enforced specifically against the sub- 
sequent purchaser,* in such a suit the Court should 
declare the second purchase as null and void and cancel 
it and order the original promissor to carry out his con- 
tract by executing a sale deed in favour of the plaintiff. 

O. D.— II-‘-204 
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(Sulaiman, C. J. and Young, /.) KalI ChaRAN 
Singh v. Janek Deo Singh. I.B. 1932 All. 683= 
139 1.0. 714 = A.I.B. 1932 All. 694. 

— — S. 27 (b) — Option Contract — Subsiquent purcha- 
ser for value without notice of — Specific performance. 

Where a document gave the plaintiff an option to 
claim possession \ji a certain field in case the amount 
fixed for maintenance was not paid in any year but did 
not contain any condition that after delivery of posses- 
sion the executant's liability for maintenance was dis- 
charged, it follows that the right in the field w'as not 
transferred to the plaintiff. In respect of the field it 
was only an executory agreement to be enforced speci- 
fically in case the plaintiff exercised her option to take 
possession of the land. Such an agreement cannot be 
specifically enforcejj as against a bona fide purchaser of 
the field for value and without notice of the plaintiff’s 
claim (Ntyogi, A. J. C.) Mt. Bana Bai v. Mt. 
Chandra Bhag a. 27NL.B. 24 = IB. 1931 Nag. 
98 = 132 I.C. 450 = A.I.B. 1931 Nag. 60. 

S 27 (b') — Receiver in insolvency — // person 

claiming under insolvent. 

The receiver in insolvency is a person claindng under 
the insolvent and a contract entered into by the latter 
at the time of purchasing certain property is enforceable 
against the receiver of a transferee from him with notice. 
(Mukerji and Allen, J J.) NaNI) GOPAL DaS v, 
Batuk Prasad (iuPTA. 54 All 17-I.B. 1931 All. 
701 = 1331.0. 641 = 1932 A.L.J. 36=A.I.B. 1932 
All. 78. 

S 27(b) — Specific performance of agreement to 

sell immovable property — Onus. 

By an agreement dated 26th November, 1926, the 
defendant No. 1 agreed to sell certain immovable pro- 
perty to the plaintiff. On the 22nd December, l926, the 
defendant No. 1 sold the property to the respondent by 
a registered sale deed. 

Held, in a suit by the plaintiff for specific perform- 
ance of the agreement of 26th November, 1926, (1) that 
although under S. 54 of the Transfer of Property Act 
the plaintiff's agreement for sale did not of itself create 
any interest in or charge on the property, he was enti- 
tled under S. 27 (^) of the Specific Relief Act, to en- 
force the agreement against the respondent, the sub- 
sequent tiansferee of the property; (2) that under S. 27 
(b) of the Specific Relief Act (as read with Ss. 103 and 
106 of the Indian Evidence Act) the burden of proof pri- 
marily lay on the respondent, the later transferee, to 
bring himself within the exception in S. 27 (h) and to 
establish (d) payment of his money, (b') his good faith, 
and (c) absence of notice to him of the original contract; 
(3) that there being no sufficient evidence either on the 
question of payment or on the question of the notice, the 
onus had not been discharged by the respondent; (4) 
that, consequently, the plaintiff was entitled to enforce 
specific performance of his agreement against the subse- 
quent transferee. (Lord Thankerton.') Bhup NaRAIN 
Singh v. Gokul Chand Mahton. 61 I. A. 116 = 
13 Pat. 242 = 1934 A L.J. 291 = 69 C L J. 139 = 1934 
M.WN.206 = 36 Bom.L.B. 421 = 6 E.P.0. 108=147 
1.0. 1134 = 38 O.W N. 393 = 3 A.W.E. 410 = 39 L.W. 
363 = 11 O.WN. 330 = 16 Pat.L.T. 67 = A.I.B. 1934 
P.O, 68 = 66 M.L.J. 265(P.C.). 

S. 27 (b) — Subsequent transferee — E'acfs to be 

proved. 

In a suit for specific performance of a contract for 
sale of land as against the defendant who claimed title 
thereto by virtue of a subsequent contract, the burden is 
on the defendant of proving («) that he paid valuable 
considerations, (ii) that he acted bona fide^ and (i//) that 



3251 


3252 


THE QUINQUENNIAL DIGEST, 193 1—1935 


SPECIFIC BELIEF ACT (1877), 8. 27. 

he had no notice of the original contract. 26 M.L J. 
218 and 36 Bom. 446, Foil. {Curgenven and Cornish^ 
/J) SITAYVA z/. Kotayva. 134 10 1211== I R. 

1932 Mad. 27=34 L.W. 669 = A.I.B. 1932 Mad. 
71. 

S. 27 (b) — Subsequent tram ^eree — Constructive 

ptottce of prior a qt eement. 

Where a transferee has knowledge of such facts which 
would put him on inquiry which if prosecuted would 
have disci >sed a previous agreement, such transferee is 
not a transferee without notice of the original contract 
within the meaning of the exception in S. 27 i^Str 
Lanceft SanUrsouf) MaHOMKO ASLAM KHAN v, 
Ferozk shah. 69 l.A. 386 = 13 Lab. 687 = 36 L.W. 
441 = 37 0 W IT. 71 = 56 O.L J. 330 -90 W.N. 882 = 
I.R. 1932 P C 258 = 34 P.L R 65 f= 1933 A L. J. 491 
= 138 I.O. 770=A.I.R. 1932 P.O. 223 = 63 M.L.J. 
694 (PC). 

■ 3 27 (b^ — Subsequent transferee — Main por- 

it on of consideration paid after notice of prior contract 
— Right to protection. 

Where a subsequent vendee has paid only a small 
part of the sale consideraiion before he had notice of 
previou** contract and pay^ the bulk of the considera- 
tion after notice, it is impossilde to hold that he is act 
ing in good faith or is a person who has paid his money 
without notice of the original contract so as to be enti- 
tled to the protection given by S. 27 (3) of the Spedfic 
Relief Act. {Sulaiman, CJ. and Allsop, Jf) Gauri 
Shanker z'. Ram Srwak. 4 A.W R. 376 = 152 I.C 
39 = 7B.A. 244 = 1934 A.L.J. 871 = A I.R. 1934 All 
1046. 

S. 27 (Ja)--Transferee vnthout notice — Burden 

of proof, 

VVhen a person claims to be a transferee for value 
without notice of the original contract, the burden lies 
upon him to prove that he fulfils that character. 40 Cal. 
565, kef. {Guha and M. C . Ghose, JJ^ HaRENDRA 
Chandra Da.s v. Nanda Lal rov. 141 1.C 708 = 
67 C.L.J. l = I.R.1933Cal. 180=36 C.W N. 1002 = 
A.I.R. 1933 Cal 98. 

S. 28 — Price of house fixed with reference to 

area — \ctual area much less than contemplated — Mo 
misrepre>>entation — Specific performance. See SPECIFIC 
Relief act, S. 22— Uiscketion under. 1931 M. 
W.N. 234. 

■ S- 31 — Burden of proof — Defence — Laches. 

The burden of proor is heavily on the person seeking 
rectification. The proof of error should be clear and 
concIuMve. Rectification being an equitable remedy is 
subject to the equitable defence of laches on the part of 
the plaintiff in seeking rectification. (^Wallace and 
Stone, JJ ) Sayamivta v, Venkata Reddi. 54 Mad. 
973=134 I.O. 1208 = 1931 M.W.N. 906 = 34 L.W. 
266 = A.I.R. 1931 Mad. 785 = 61 M.L J. 437. 

-S. 31 — Rectification of instruments — Limits of. 

There are two limits to the rectification of an instru- 
ment: (1) when third parties have acquired rights in 
good faith and for value; (2) when a decree has been 
obtained upon an unrectified instrument and that decree 
has been executed and the money or property concerned 
has been recovered. {^Reilly and Anantakrishna Ayyar^ 
JJ.') r.ATCHAYYA v, SeETHAMMA. 35 L.W. 322 = 
136 I.O. 860 = I.B. 1932 Mad. 326 = 1931 M.W.N. 
1329 = A IR. 1932 Mad. 275 = 62 M.L. J 350. 

* "3. 31 — Right to apply under — Party for whose 
uUtmite ben fit, bond was executed in favour of Court, 
A bond was executed to the District Judge for pay- 
ment of certain amount either to the Judge or his 
successor in office or to his assign. The bond though 
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intended for the ultimate benefit of the plaintiff was not 
assigned to him. An application to have the bond 
amended was dismissed. Thereupon the plaintiff sued 
for rectification of the bond. 

Held, that the plaintiff was a stranger to the bond 
and had no locus standi to file the suit, {^Mya Buand 
Baguley.JJ.) OPPENHEIMER V. MaNECKJEE. 147 
I.d. 297 = 6 R.R. 163=A.I.R. 1933 Rang 337. 
i — — S. 31^ — Scope— Enabling section — Fraud alleged 
in respect of certain clauses in the deed — P/o suit for 
rectification is necessary* 

S, 31 is only an enabling section. It does not 
preclude a pardanashin lady from bringing a suit for 
redemption, pleading also that certain clauses in the deed 
of m 'rtgage were not explained to her and are not 
i binding upon her. It is not necessary in such a case 
' for her to sue first for rectification of the deed. (^Raza 
and Smith, J J.) LAKSHMI NaRAIN v. MOHaMaDI 
Begam. 7 Luck. 454= I.R 1932 Oudh 205 = 137 
I.C. 102 = 9 O.W.N. 60 = A.I.B. 1932 Oudh 123. 

I S. 31 — Suit under— Scope of enquiry — Relief — 

^ Difference in respect of area, 

i In a suit for rectification of a kobala on the ground 
I that it differed from the batnanama on which it w^as 
j based both in respect of the total area of land conveyed 
1 and in respect of the northern boundary of the land, 
i when it is found that there is no mistake or fraud in 
' the matter of the conveyance, and that the alteration in 
i the northern boundary had been made with the know- 
j ledge of both of the partic'-', the plaintiff is not entitled 
to any relief. 

The question for decision in such a suit is whether 
the kobala was a correct expression of the intention of 
the parties and of the agreement entered into betw’een 
them; and the question whether the plaintiff had 
actually got possession of the whole area in pursuance of 
j the agreement is entirely outside the scope of the suit. 
(Patterson, /.) MaHOMED KUSUFF v. UMEDALI 
Mian. 1.511.0. 1090 =7B.C. 219 = 69 C.LJ. 360 = 
AIR 1934 Cal. 760. 

— S. 35 — Contract avoided — Mesne profits — 
Liability lor— Period . 

Where the defendant by taking advantage of the 
fiduciary position he occupied towards the plaintiff, got 
a contract in his favour and possession of the property 
in pursuance thereof, he is bound when the contract is 
set aside at the instance of the plaintiff, to account for 
mesne profits not merely from the date when the con- 
tract was avoided but from the date he got possession. 
(Sir George Lotondes.) SaTGUR PRASAD v, IlAR- 
NARAIN Das. 69 I. A. 147 = 36 O.W N 461 = 7 Luck. 
64=1932 A L.J. 297 = 1932 M W.N 602 = 65 C.L.J. 
255 = 35 L.W. 667 =34 Bom.L.B 771=* I.R. 1932 P. 
0 60 = 136 I O. 108 = 9 O.W N. 196 = A.I.R. 1932 P. 
0. 89-62 M.L.J. 461 (P.O.). 

36 (c) — Right under, if confined to vendor. 

The right of rescission recogniesd in S. 35 (f) of the 
Specific Relief Act is not confined to a vendor, whether 
plaintiff or defendant, but is equally open to a purchaser 
whether he appears in the action as plaintiff or defend- 
ant. (Venkatasuhha Rao and Curgenven, J Jf) AKSHA- 

yalingam PiLLAi V, Ayyambal Ammal. 66 Mad. 
796 = I R. 1933 Mad. 459 = 144 I.O. 621 = 1933 M.W. 

N. 266 = 37 L.W. 417 = A.I.R. 1933 Mad. 386=64 
M.L J. 636. 

— —.—3. 39— Applicability — Suit to declare that deed 
not executed by plaintiff and for cancellation. See 
Court-Ffes ACT, S. 7 (iv) CO— Application. 39 

O. W.N. 260. 

— S. 41 — Alienation hy — De facto guardian of 
Mahomedan minorSetting aside — Equities, 
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Where a ^ale by the >ie facto cruardian of a Mahomed- 
an minor U set a^ide, the parcha^er is entitled to com* 
pensation to the extent to which the consideration for 
‘the sale has been u^ed for the benefit of the minor or 
his estate. 7 Lah. 35, Foil. {Dormswami lyer.C,/.^ 
Rama Rao ami Srccnivasa fver^ JJ.) KYTHAYaN 

hAVEEv HanufaBee. 9 Mys.L J. 196 (F B ). 
——3.41 — Right to relief — vlmor — Bond by — Ab- 
sence of fraudulent miarepre^entaiion as to age. See 
CON IK ACT ACT, S. 65. 61 Cal. 1076. 

"3. 41 — Sa/c by Mahomedan motker — Setting 

aside of — Decree, conditional on refunding consideration 
— Powers of Court, 

Though a transaction is declared to be void, the 
Court may in adjudging the cancellation of the instru- 
ment under this section, require the parly to whom such 
relief is granted to make compensation to the other as 
the justice of the case may require. Thus, where an 
alienation by a Vlah ome l^m mother is set aside, the 
Court tn ly, having regard to the fact that the price was 
devoted to pay otf debts binding on the shares of the 
minor sons impea:hing the sale, grant a decree to the 
sons conditionally on their refunding the consideration. 
30 Cai. 539 (B. C.) Rel on ; 7 Lah 35; 28 Bom. IHI; 
49 Bom. 376, Foil.; 1918 M. W. N. 909; 10 L. W. 225 
-32 I. C. 804; \ [.R. 1929 Lah. 331; 44 Mad. 605. 
Dist. {Madk'ivan IVatr, J,) AHDUb MaJID Sahib 
V. Eamizv Bivi Sahib A. IB 1931 Mad 489-131 
I.O. 153-= 1931 MW.N 150-33 L.W. 312-A.LR. 
1931 Mad 468. 

- —3. 41 — Sale by minor — Misrepresentation as to 
age — cancellation — Power of Court to direct the refund 
of consideration^ 

Where a minor brings a suit to set aside a sale 
brought about by him by misrepresenting his age to 
the vendee, it is open to the Court under S. 41 of the 
Specific Relief Act, at the time of setting aside the sale, 
to direct the minor to refund the coniaderation to the 
vendee. {Mukerji, Ag.C. J. and Bennett J) MT. 
Hamidan Bibi Nanhe Mal, I.R 1933 All 49- 
141 1 0. 152- A I.R. 1933 All. 372, 

S. 41 — Sale by minor — Misrepresentation as to 

age — Cancellation — Re fun I of consideration. 

Where persons, who are, in fact, under age, by false 
and fraudulent misrepresentation as to their age, induce 
others to pur ha-e property from them, they are liable in 
equity to make restitution to the puichasers of the 
benefit they had obtained before they could recover pos- 
session of the property sold. (Case-law reviewed). 

iSen, /.) Mt. Hamidan Bibi v. Nanhe Mal, A.I. 
R. 1933 All. 371. 

S. 42—. 

Applicability. 

Ooustruction. 

Declaratory suit. 

Decree under. 

Blection 
belief under. 

Scope. 

Applicability. 

S. 1 ^ 2 — App^ic ihility-- Election -^Rejection of 

nomination of candidate^ Declaration as to invalidity 
of. 

Where a candivUte's nomination was rejected on the 
ground that his nuns was not found on the electoral 
roll he can institute a suit un ler S. 42 for a declaration 
to the effect that the order of the Returning Otficer was 
invalid. The Civil Court can entertain such a suit 
unless it has been excluded by express provision. Where 
ithe Returlng Officer summarily rejected the nomination 


8PE0IFI0 BELIEF AOT (1877), S. 42. 

on the ground firstly that the name of the candidate was 
not borne on an electoral role other than that on which 
he claimed to be borne; and secondly on the ground that 
he had produced no certified copy of the electoral role 
on which he claimed to be borne. 

Held, that the candidate could maintain a suit in the 
Civil Court under S. 42, Specific Relief Act, and that the 
same was not barred by Rr. 29 (2) and 68 of the Rules 
under Bihar Local Self Government Act. i^Fazal Alt 
and James, //.) KaLI PROSAD SiNGH ?>. MaKUT- 
DHARl PRO.SAD Sinha. 12 Pat. 209 = 6 I.B. (Pat.) 
243 = 146 IC. 225=14 Pat.L.T. 73=AI.B. 1933 
Pat. 156. 

-8. 42 — Applicability — Election — Suit for decla- 

ration of validity of an election. 

Where the elei^ion of a candidate who had secured 
the largest number of votes had been wrongfully set 
aside by the District Magistrate at the instance of a 
defeated candidate, a suit by the former is maintainable 
for a declaration of the validity of his election. tGuha 
and Bartley, JJ,) MAHOMED MAIfADDlN r, JaNAKI- 
BALLAV DUTT. 145 I.C. 248-6 I.R. (Cal.) 84 (2) 
=37 O.W.N. 122-A.LR. 1933 Cal. 492. 

S. 42— Applicability — Legal character or right— 

Right to temple honours not connected with offiv:e — Suit 
for declaration — .Maintainability. See C. P. CODE, 
S. 9— Dignities and Honours. 41 L.W. 384= 
A.I.R. 1935 Mad. 621 = 69 M.L.J. 14. 

8. Applicability— Plantiff not having right 

to possession. 

In a declaratory suit the main point was whether 
defendant I was holdingunder plaintiff or under defen- 
dant 2. Plaintiff was not in any case entitled to posses- 
sion, 

Held, that the suit was not bad for want of prayer for 
pobse^sion and that S. 42 had no application. {A^ar- 
wata, JJ Jagannath Mahadani v, Udhab 
CHANDRA SINH.A. 6 IB. (Pat.) 5 = 144 I.O. 763 = 
A.I.R. 1933 Pat. 269. 

-Specific Relief Act, S. 42— Construction — Legal 

character — Hereditary Karnam. See SPECIFIC BELIEF 
Act, S. 42— Declaratory suit. 56 Mad. 749. 

S. 42 — Construction — Legal character— Person in 

possession, 

A person in possession is considere-l in law to have 
that legal character or right which is contemphted by 
S. 42 of the Act and can protect his possession through 
Court against a mere trespasser. {^Dut Mahomed and 
Addison, JJ.) Mt. Malan V, Mohan Singh. 
158 1.0. 261 = 8 R.L. 217 = A.I.R. 1935 Lah 547 . 

-8. 42 -Construction — Right in the property" — 

Prospective shebait^ if san sue on behalf of idol. 

The words ‘as to right in the property' have been 
interpreted in a wide sense and cover the case of a 
person interested in a private trust as a member of the 
family and with the prospect of holding the office of 
shebait. He is entitled to maintain a suit to set aside 
an improper alienation by the shebait in office. {^Suhra- 
wardy and Graham^ J jJ SlRlS CHANDRA SaW ». 
Upendra Nath Giri das. 54 0 L.J. 644 = 35 0. 
W N. 768 = 135 I 0. 273 = A.I.R. 1931 Cal. 776. 

——3. Declaratory suit— When maintainable. 

Where the plaintiffs’ title to a part of the lands has 
been disputed and they are in possession of all the lands 
under a common title, a suit by them for declaration of 
their title to the entirety of the lands in maintainable. 
{Tek Chand and Mmroe, //.) SUKDEV SiNGH v. 
Mathra Singh. I.R. 1933 Lah. 215=142 I.O. 606 
“34PL.R. 116=A.I.R. 1933 Lah. 412. 
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• “S. 42 — Declaratory suit — When maintainbale him to sue for possession without having the decree set 

— Cancellation of succession certificate^ not a necessary a&itle. {fCing^C. J,and Zia ul- Hasan ^ Jf) M. FarI- 
reltef, DU U DIN AHMAD v. MURTAZ A ALI KHAN. 168 1.0. 

The decision of the Court under Succession Act is 338-=8 R.O. 88 — 1936 O.W.N. 1071 = A.I.R. 1936 
a summary one and does not stand in the way of the i Oudh 67. 

trial of the same question in any regular suit. The exist- S. 42 — Declaratory suit — When maintainable — 

ence of the bucce*'Sion certificate is not such a fact as to for mere declaration that det-ree ts void. 

make its cancellation a necessary relief which ^he plain- Where a prior decree is sought to be set aside on the 
tiff must consequently seek in a suit under S. 42 of the ground of fraud, a mere declaratory suit will lie at the 
Specific Relief Act. (^Almond ^ J.C and A///* j instance q{ third party but a party to a suit who 

A.y C ) MT. JiwanDI Bai V. Chuha Ram. 7 R. desires to get rid of the decree passed against him in 
Fesb. 31 = 161 — 1.0. 689 A.I.R. 1934 Fesh. 83. that suit on any of the grounds open to him in law must 

S. ^2~ Declaratory suit--When maintainable — seek for con.sequential relief such as the cancellation or 

Hindu widow's alienation — Reversioner* s suit to declare the setting aside of the decree. (Doraiswami Iyer, C, /. 


A suit by the nearest reversion^ for a dei laration 
that an alienation by a widow succeeding to widow’s 
estate, by means of deed of gift was void after the 
lifetime of the widow is maintainable. {Iqbal Ahmad 
and Kisch, J J.) RAM TaWAKAL TEWARI v. MT. 
Dulari. 154 I.C. 412=7 R.A. 766 = A.I.R. 1934 
All. 469. 

— — S. 42 — Declaratory suit — When maintainable — 
Insolvency of Hindu son — Sale by Official Receiver of 
interest in family property — Suit by father for bare 
declaration of title. See PROVINCIAL INSOLVENCY 
ACT, Ss. 4 AND f8. 68 M.L.J 229 

S. 42 — Declaratory sutt — When maintainable — 

Right to future maintenance. 

If a person chooses to seek a declaration only for 
future maintenance for which the cause of action has 
not accrued, S. 42 of the Specific Relief Act cannot 
stand in his way. {Khaja Mohammad Noor and Dhavle, 
//.) Sabitri Thakurain z/. Mrs. F. A. Sayi. 
12 Pat 3.59 = 6 I.R. (Pat ) 17 = 146 I.O. 1 = 14 Fat 
Ii.T. (Sup.) 1— A.I.R. 1933 Pat. 306. 

S. 42 -Declaration suit — When maintainable — 

Suit by donor for mere declaration. See MaHOMEDAN 
LAW— Gift. 16 Lah. 629= A.I.R. 1935 Lah. 795 
— — S. ^2— Declaratory suit — When maintainable — 
Suit for declaration that pi atniiff is adoptive father of 
defendant. 

A suit for a declaration that the plaintiff i.s and con- 
tinues to be the adoptive father of defendant is virtually 
a suit to declare that defendant is the adopted son of 
the plaintiff and is maintainable 29 Mad. 48 and 34 
Bom. 676, Rel. on ; 13 N.L.R 187; A.I.R. 1928 All. 
309 and 42 M, 219, Dist. {Subhedar, A J.C,') 13ANSILAL 
Shankarlal V, Shankarlal Ramlal. 150 I.C. 
660 = 7 RN. 18 = A.IR. 1933 Nag 292. 

S. 42 — Declaratoi y suit — I Wien maintainable — 


and Mahadevayya, J ) HaNUMAPPA NaIK v. SIVA- 

linga Se'itv. 10 Mys.L J. 288. 

S. 42 — Declaratory suit — When maintainable — 

Suit for mere declaration as to invalidity of Board's 
order dismissing a ICarnam. 

Where the Board of Revenue, purporting to act in 
revision, converted the order of the (Collector suspending 
a Karnam for one year into one of di‘*mi‘'Sal, and the 
Karnam brought a suit for a declaration that the order 
of the Board of Revenue was without jurisdiction and 
ultra vires without any consequential relief. 

Held, that the que>tion was in substance one relating 
to the correct interpretation of the Reg. I of 1803 and 
Act III of 1895 and the suit was to have an act done in 
contravention of the statue pronounced void; he was 
the hereditary Karnam and as such wras entitled to a 
legal character, which had been taken from him by the 
order w’hich he seeks to have declared invalid and the 
suit w'as maintainable. {Beasleys C .J. and Bardswell, 
J.) SECRETARY OF STATE FOR INDIA V, SUBBA RAO. 
66Mad. 749= I.R. 1933 Mad. 389 = 144 IC. 400 = 
1933 M W.N. 611 = 38 L. W. 155 = A.I R. 1933 Mad. 
618 = 65 M.LJ 186. 

S. ^.2 --Declaratory suit—Whtn maintainable' — 

Suit for mere declaration that municipal assesment 
illegal. 

A suit for a declaration that an assessment of the 
plaintiff’s holding by the Municipality is illegal and 
ultia vires being based on an erroneous valuation is 
not bad for the rea'-on that the plaintiff has not asked 
for any consequential lelief in the shape of an injunction 
restraining the defendant Municipality from realising 
the tax, when the Municipality has done nothing to- 
wards such realisation, 26 I.A. 16, Ref. {Malltk and 
Jacks JJ.) SURENDRA NATH SEN V. CHAIRMAN OF 
The municipal Commissioner of Mymensingh 
61 Cal. 276=16210. 694 = 7 R.O. 311-38 0. W.N. 
245= A I.R. 1934 Cal. 673. 


Suit mere declaration that Csincellation of the appoint- 
ment of Karnam, is ultra vires. 

A suit by the plaintiff for a declaration that the Re- 
venue Officer’s order cancelling his appointment to the 
post of a Karnam and made by the propretor, is ultra 
vires is not barred by S. 42 of the Act, because the 
suit is one to have the true construction of the statue 
declared and to have the act done in contravention of 
the Statue (Act III of 1895) pronounced void and of no 
effect. 22 Mad. 270 (P.C.), Kel. on. {Madhavan 
Nair, J.) VenKATARAGAVIAH V. CHENCHU SuB- 
biah. 136I.C.38 = LR. 1982 Mad. 246»33 L.W. 
294=A.I.R. 1931 Mad. 602. 

— — S. 42 — Declaratory suit — When maintainable — 
Suit for mere declaration that decree is void, 

A suit for a declaration that a decree is illegal and 
void and not binding upon the plaintiff, without seeking 
farther relief is not barred^ by S. 42, even though the 
plaintiff is out of possession! where it is impossible for 


S. 42 — Declaratory suit — When maintainable — 

I Suit for mere declaration of right to mutawalliship. 

Where a person sued in his personal capacity for 
! declaration of his right to mutawalliship and he did not 
I pray for possession since it appeared that he could take 
over the property if the declaration was granted, 

Held, that the suit was not barred under S. 42 owing 
to the absence of a prayer for possession {Biskeshwar 
Nath and Allsop, JJ.) MUHAMMAD JaFAR HUSAIN 

Khan Muhammad Taqi Khan. 9Luck. 170 = ft 
I.R (Oudh) 76. 145 1.0. 1003 = 10 O.W N. 1163= 
A.I.R. 1933 Oudh 617. 

S. 42 — Declaratory suit — When maintain unable- 
— Suit for mere declaration of title to religious office. 

Where the plaintiff alleges he is entitled to a religious 
office and that he is prevented from discharging his duties 
by the trustees and their nominees, it is not necessary 
that actual possession should be asked for; a suit for 



3257 


CIVIL. CRIMINAL AND REVENUE. 


3258 


SFEOIFIO BELIEF ACT (1877), 8. 42- 

decla^-ation of his right and injunction will give the plain- 
tiff all that can abo be obtained bv a prayer for posses- 
sion. 28 Bom. 567, Foil ; 15 Mad' 307; 25 Mid. 736; 
(1911) 2 M.W.NT. 384, Ref. imdAtvan A^air, /.) 
MUTHUKUMARASWAMI PlLLAIZ^ SUBBARAYA FMU.AI. 
I.B 1931 Mad. 705 « 133 10. 193-1931 M.W.N. 8 
-=A.I.B. 1931 Mad. 505. 

--■3. ^2—Ddclariitory Suit — IVhen maintainable — 
Suit to declare entry m revenue records y wrong. 

Where the entry in the revenue records describing the 
mortgagors as agriculturists affects the existing rights of 
the mortgagees, the non-agriculturists, a mortgagee, can 
ask for a declaration that the mortgagor is not entitled 
to the legal character or right which he claims. S 42, 
Specific Relief Act, applies and a suit for a declaration 
that their mortgages are valid in spite cf the change in 
revenue records is maintainable. {Coldstream and Jat 
Laly //.) Manzur ul-Haq v. AMIN CHANO. 160 
I.O. 450 (2) -8 B.L. 659 = A I.B 1935 Lah. 838. 

S. 42 — Declaratory suit — When maintainable — 

Suit to declare that it has been paid back — Money left 
with vendee to pay creditor. See CONTRACT— Salk OR 
House. 6 B A. 849 = 149 I.O. 93 = A.I.B. 1934 All. 
770. 

S. 42 —Declaratory suit — When maintainable — 

Suit to declare title to decree. 

Where a person conducts a litigation as an agent of 
the plaintiff and the suit is compromised and in a- cor 
dance with the compromise, the agent obtains a promis- 
sory note in his name and subsequently sues on the note 
and gets a decree, a suit for a declaration that the 
plaintiff is the actual decree-holder and that the person 
was merely acting as his agent in the case, is competent 
Such a suit is not barred by S. 9 or S, 47, C. P. Code. 
{Brown and Baguleyy //,) AbDUT. GafOOR t/. Ma 
SULTANO. I.B. 1931 Bang. 110-180 I.O. 366 = A. 
I.B. 1931 Bang. 24. 

S. 42 — Declaratory suit— When maintainable — 

Suit to declare Utlt to property attached under S. 146, 
Cr. P. Code. 

Where property had been attached by a Magistrate 
and a Receiver appointed under S. 146, sub S. (2) of the 
Cr. P. Code, the property must be taken to be in cus 
todia legis and not in the possession of a defendant. So 
a suit for declaration of title to the property is main- 
tainable without a prayer for possession. {Addison and 
Agha H aidary J/.) MAHOMED HABIT KHAN Vy 
Badi-ul Zaman. 14 Lah, 4 14= lb. 1933 Lah. 91 
«=141 IC. 443 = 34 P.L.B. 242 = A. I.B. 1933 Lah. 
195. 

■ — — 3. ^^—Declaratory suit— When maintainable — 
Suit by presumptive reversioner for declaration of right. 

One S a Hindu, died leaving two widovis D and M. 
The latter executed a deed of gih in favour of a daugh- 
ter of 5 and D and another in favour of Wy an agnate 
of .S’. A son of the daughter filed a suit, after the death 
of the widows, impleading his mother and others in 
possession of the property under the gift deeds, for a 
declaration that the suit property formed part of the 
estate of his grandfather Sy and that after the death of 
the widows D and the defendants had no right to 
remain in possession and that he ought to be given pos- 
session of the properties, as his mother had failed to 
recover possession from the other defendants. The 
plaint did not show that the defendants had denied the 
plaintiff’s title, but it was apparent that the defendants 
were interested in denying his title. 

ffeldy the suit was maintainable under S. 42, Specific 
Relief Act, there was no doubt that the plaintiff was 
entitled to succeed on his mother's death and the passing 


SPECIFIC BELIEF ACT a877), S. 42. 

of the bulk of the estate into the hands of persons who 
had no right to it did involve a danger to the estate. 
Nor couM It be said that the declaration sought was 
either futile or premature. {Fazl AH and Rowland ^ 
If.) SlT\L RaUT V. AdaLA RaUT. 165 I.C. 244 = 
7 B.P. 670 = 16 Pat.L.T. 236 = A.I.B. 1936 Pat. 266. 

S 42, proviso — Declaratory suit— When main- 
tainable — Right to consequential relief arising during 
pendency of suit. 

If at the time when a suit is instituted the plaintiff is 
not able to seek any further relief than a mere declara- 
tion of title, he need not in his suit ask for any further 
relief and his suit will be competent under the substan- 
i live portion of S. 42, Specific Relief Act. If, on the 
other hand, he is at that time able to seek further relief 
than a mere declaration of title and omits to do so, his 
suit will be barred under the proviso. The ability of the 
plaintiff to seek further relief dates to the time when 
the suit is brought and cannot be utilised against him if 
that ability comes into existence only after the institu- 
tion of the suit and during the pendency of the suit. 
Accordingly, the plaintiff’s right to maintain a suit for a 
mere declaration is not affected by the fact that during 
its pendency the right to possession also accrues to him, 
{Addison and Dm Mohammad y / /.) IIURMAT ALI 
Shah v . Tufail Mohammad. 16 Lah. 729=166 I. 
C. 830 = 8 B L. 32 = 37 P.LB. 99=A.IB. 1935 Lah. 
332. 

'S. 42 — Declaratory %uit — When not maintain- 
able — Deiree on award — Suit to dcilare absence of 
authority — Caneellationy necessary relief. 

Where in prior proceedings the father referred the 
matter to arbitration a decree was passed on the basis of 
the award and the son subsequently sued for a mere 
declaration that the father had no authority to refer, 

Heldy xhdX i\\e suit was not maintainable without a 
further prayer for cancellation of the decree. {Tek 
Chmd and Agha Haidar y //.) SRI RAM v, KHAWAJI. 
165 1 0 209 = 7 BL. 656 = 36 P.L.B. 136 = A.I.B. 
1934 Lah. 235. 

S 42 — Declaratory suit — When not maintainable 

— Hindu father's alienation — Suit for mere declaration 
as to invalidity. 

Where a son impugns an alienation effected by the 
father the suit is not only for declaration but also for 
possession and therefore a mere declaiatory suit cannot 
be maintained. {Colddream and Bhtde //,) RaJ 
Kishore V. Madan Gopal. 13 Lah. 491 = 143 I.O. 
249 = LB. 1933 Lah. 322 = 33 P.L.B 829 = A.I.B. 
1932 Lah 636. 

S. 42 — Declaratory suit — When not maintain- 

able — Mere apprehension of hardship not enough — Suit 
by one decree holder for declaration that a rival decree- 
holder's decree is void. 

Unless it is ascertained, or definitely alleged on sub- 
stantial grounds, that the assets realized or to be realiz- 
ed in execution of decrees of rival decree-holders would 
be insufficient to discharge in full the claims of all the 
decree-holders under S. 73, C. P. Code, no decree-holder 
has a right to maintain a suit to have the decree of his 
rival declared void on the ground that it was fraudu- 
lently obtained and to ask the Court to grant an injunc- 
tion restraining the defendant from executing his decree 
against the common judgment-debtor or his property. 
43 Mad. 381, IMst. {Subhedar , A./ C.) PanDHARI- 
NATH Krishna v . Maroti Ganesh. 6 I.B. (Nag.) 
40 = 145 I.C. 206 = A.I.B. 1933 Nag. 214. 

— — S. ^2— Declaratory suit — When not maintainable 
Plaintiff not in possession of property. 
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Where the plaintiffs are out of possession at the date 
of the suit, they have no right to ask for a pure declara- 
tory deciee. ^Mukerji^ Ag. C. /. and Kaihhpal Stngh^ 
y.) Dwarka Prasad v. Mt. Jasoda Kunwar. 
147 10. 999 (1) - 6 B. A 601 - A.I.B. 1933 All. 968. 
— — S. 42 — Declaratory suit — When not maintain- 
able — Property tn possession of defendant. 

A suit for mere declaration that the plaintiffs are 
owners of a portion of house in the possession of the 
defendant, without any further relief, does not lie. 
{^Addison. Ag. J . C. and Dtn Mohammad ,, /,) DHANI 
RAM V. Rura Mal. 160 I.C. 830 = 8 R.L. 619 = A.I. 
B. 1936 Lah. 881. 

Ss. 42 and 66 (1 ) — Declaratory suit — When net 

matnatinable — Rival trustees — Plaintiffs out of posses- 
sion — Suit for ifif unction to restrain- interference with 
management — No prayer for possession. 

Where the plaintiffs claimed to be the duly appointed 
trustees of the trust and therefore entitled to possession 
of the trust properly and to its management, but the 
defendants were actually in possession of the property 
and managing it, the plaintiffs can only enforce their 
rights by obtaining possession. A prayer for possession 
is an equally, if not the more, efficacious relief than a 
mere injunction and the plaintiffs are not therefore enti 
tied to sue for a declaration of their right to the office 
of trustee and a mere injunction restraining the defen- 
dance from inteifeiing with their management (which 
they had not) without a further prater for possession. 
33 M. 452, Foil, 58 Cal, 474, Ref,; 28 Bom. 567; 36 
Mad. 364 and 80 1. C. 1053, Diss. {Carr^ /,) KhaLIFA 
M.S.A. Ganny 7'. Mahomed. 9 Rang. 469 = 135 I.O. 
332=1.R. 1932 Rang. 44 = A.I.R. 1931 Rang. 322. 

— S. 42 — Declaratory suit — When not maintain- 
able — Suit based on footing of title — Title not proved — 
Right to decla/ation on strength of prior pcssesston. 

An alienee from a Hindu widow sued for a declara- 
tion of his title to certain lands attached under S. 146, 
Cr. P. Code. The suit was brought on the definite 
footing of “an absolute title'* alleging necessity, and 
payment of consideration. The lower appellate Court 
dismissed the suit as the plaintiff failed to prove either 
the passing of consideration or the existence of legal i 
necessity. 

Held, although questions as those of legal necessity 
and the adequacy and the passing of the consideration 
cannot be raised by the defendants who w’ere strangers 
to the reversion, the plaintiff was not entitled to succeed 
in his suit, brought as it w’as on the definite footing of 
“an absolute title’* which he had failed to establish nor 
could he be allowed to change his ground to a title based 
on prior possession. 

Per Maepherson, /. — The plaintiff would have failed 
even if he had come on previous possession (or practi- 
cally, on appeal against the order under S. 146, Cr. P. 
Code), for he would have had to show’ that he was en 
titled to possession against the whole world at least at 
the date when the suit was brought. {Maepherson and 
Dhavle, /J.) BlPAT MaHION z/. KUI.PAT MAHION. 
13 Pat 182 = 1631.0 439 = 7 R.P. 346= A.I R. 1934 
Pat 498. 

■ ■■ - S. 42 — Declaratory suit — When not maintainable 
— Suit for mere declaration that certain issue of shares 
are void. 

Where a shareholder brought a suit for a declaration 
that certain shares issued and allotted to the defendants 
were void and that the defendants were not competent to 
act as shareholders, 

Heldf that the suit was not maintainable under S. 42 
of the Specific Relief Act as no legal character or right 


SPECinC RELIEF ACT (1877), S. 42. 

of the plaintiff was denied by the defendants and that iO' 
the ab.'^ence of any consequential relief by way of rectifi- 
cation of register, removal of names, ttc., the suit was 
also within the mischief of the provi.so to S 42. {Pear- 
son and Mal hk, JJ ) JOGFSH CHANI/RA MaJDMDAR 
z'. durga Mohan Chakrabariy 1R. 1932 CaL 
684 = 140 1.0. 76 = 36 O.W.N. 638 = AIR 1932 Cal. 
714. 

S. 42 — Declaratory suit — When not maintainable 

— Suit for mere declaration by dispossessed tenant. 

It is not permissible for a tenant wht> has been dis- 
possessed and whose rights are still extant to bring a 
suit for only a declaration instead of a •‘uit for retoveiy 
of possession. {Qppenheim., S. M. and Drake Brock- 
man, J.M.) Ram KlSHUN V. MT. Raghbiro. 14 
R. 649 (Rev.) = 17 R.D. 716. 

S. ^2— Declaratory suit — P^hen not maintain- 
able — Sint for mere decla* ation that a mortgage was not 
binding on plaintiffs' share. 

Plaintiffs alleged that they and all the defendants, 
except defendant 1, were the heirs of one M who died 
leaving a certain house and possibly other property also. 
This house was said to have been mortgaged by one of 
the other heirs to respondent 1, and the re‘*ponclent 1 
brought a suit on bis mortgage. The plaintiffs, in con- 
sequence sued for a declaration that the mortg.age on 
which the mortgage suit w’as based was not binding on 
the plaintiffs* two thirds share in the property. They 
asked for no other relief nor did they establish their 
position as heirs. 

Held^ that the suit as framed w’as rot maintainable., 
(Baguley, J.) Ma ON KyiNE z-. M. T. T. K. R. A. R. 
K. R. Firm. 6 I.R. (Rang.) 46 = 146 I.C. 370 (2) = 
A.I.R. 1933 Rang. 167. 

S. 42 — Declaratory suit — When not maintainable 

—Suit for mere declaration that plaintiff is validly 
a ppotntcd mutawal 1 1 . 

A suit for a declaration that plainliff has been appoint- 
ed to the office of mutawalli by the hhek or order, and 
for an injunction restraining the deftm'ants from pre- 
venting him carrying out his duties, is competent and nor 
suit for possession is necessary. 28 Bom. 567, Rel. on. 
(^Addison and Din Mohammad , J J.') All ShaH z/. 
Fateh Mohammad. 159 I.C. 237 = 8 R.L. 366= A* 
I.R. 1935 Lah. 667, 

S. 42 — Declaratory suit — When not maintatnaOle 

— Suit for mere declaration of title to the office of 
matathipithi. 

A suit by a person, claiming to be the m itathipathi of 
a Muth, for a bare declaration that he is the only person 
entitled to succeed to the peetha and to all the propeity, 
rights and privileges of the Muth and for an injunction 
to restrain the defendants from doing any act inconsis- 
tent with the plaintiff’s rights of succession is not main- 
tainable without a prayer for pos.session of the proper- 
ties of the Muth. The defevt in such a suit is not a 
mere technical defect, but one which, if overlooked, 
would have serious practical consequences and would 
directly offend against S 42 of the Specific Relief Act. 
{Reilly. C,J and Srinivasa Rao, /.) BaLAKKISHNA 

V Government of Mysore. 13 Mys.L J. 228 = 40 
MysH.C R. 277. 

S. 42 — Declaratory suit — When net maintainable 

— Suit by member of joint Hindu family not in posses- 
sion, for mere declaration of title. 

A suit by the plaintiffs for a declaration to the effect 
that they w’ere entitled, along with the defendants, their 
brothers, to the entire property left by their father as 
members of a joint Hindu family and further asking for 
t a perpetual injunction against the defendants to the 
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effect that they should allow the plaintiffs to retain joint 
possession in equal shares of the entire property of 
which a list was appended to the plaint is not competent 
where the plaintiffs are clearly not in possession and the 
defendants are keeping them out of possession. The 
plaintiffs ought to sue for recovery of possession of the 
land either by a suit for joint possession or for posses- 
sion of their share by partition. ^Broadway and Mon- 
roe^ JJ.) Atm A Ram v. Godhu Ram. 14 Lah. 306 
= I.R. 1933 Lah. 124 = 34 P.L.B. 6 and 235 = 141 1. 
O. 409 = A.I.B. 1933 Lah. 712. 

— ‘S. 42 — Declaratory When not maintainable 

— Suit for mere declaration that money in the hands of 
receiver is self -acquired property, * 

The case of money collected by a Court executing a j 
decree is entirely different from the case of properly in 
the possession of a receiver and the custody of the Court 
is entirely on behalf of the decree- holder and the Court 
cannot deal with the money in any other way except as 
the property of the decree-holder. A suit therefoie by 
the daughter- in law of the decree holder for a mere 
declaration that the money really was the self acquired 
property of her husband and not joint family property, 
with decree holder as manaj.,er without asking for 
consequential relief of the recovery of the money from 
the decree-holder is not maintainable. (Wats/i, J.) 
NATESA AYYAR&. MaNGALATHAMMAL. I R. 1933 
Mad. 465 = 144 1.0. 602 = 1933 M W.N. 1106 = 38 L. 
W. 194 = A.I.R. 1933 Mad. 503 (2). 

— S. ^2— Declaratory suit — When not maintain- 
able — Wakf — Wrongful alienation of property — Suit to 
declare it not binding, \ 

One who waiS the absolute owner of certain zatnin- 
dari and house property, executed a registered will, and 
made a wakf of part of the property in favour of one 
Kanya Raihshala and bequeathed the remaining to one 
Mt. B widow of his nephew’. With regard to the in 
terest bequeathed to Mt. By the will out the line of 
succession and constituted the widow the malik of the 
properly with the only restriction that she had no pow’er 
to transfer her share in zammdari e>tate; her successors 
however were to hold the share absolutely and only on 
extinction of the line of succession the property be 
queathed to her was to revert to the wakf, B mort- 
gaged part of the property bequeathed including zamin 
dari share, by simple mortgage. 'I’he administrator filed 
a suit for declaration that the mortgage deed did not 
affect the property compiised therein so as to prejudice 
the rights of reversion of the wakf. 

Heldy (1) that ihe administrator or the pathshala had 
no right to challenge the mortgage in question, (2) that 
in the absence of anything to show that the mortgage 
had in any way interfered with the administration of 
the estate the declaration could not be granted and (3) 
at any rate the mortgage w'as valid and subsisting 
during the lifetime of Mt. B. {Wazir Hasany C. J. 
and Kazayjf) DaYA SHANKAU v. MaHOMED Ibra 
HIM Khan. 1471.0.957 = 6 R.O. 319 = 10 O.W N. 
1181 = A.I.B. 1933 Oudh 655. 

— — Sb. 42 and 43 — Decree under— Effect of— De- 
claration that plaintiff was no longer defendant's wife — 
If judgment in rent. See EVIDENCE ACT, S. 41. 36 

Bom.L.R. 1021. 

■ - 8. 42 — Relief under — Discretion of Court. 

It is not a matter of absolute right to obtain a decla- 
ratory decree and it is discretionary with the Court to 
grant it or not. Decree refused on facts. {Razaand 
Smithy J/.) JAI NaRAIN v, RaM DEO. 8 Luck. 
477=6 I.B.(Oudh) 29=144 1.0. 978 = 10 O.W.N. 
179 = A.I.R. 1933 Oudli207. 


SPECIFIC RELIEF ACT (1877), S. 42. 

S. A2— Relief under — Discretion of Court — 

Declaration with conditions. 

The granting of a rtlief by declaration is discretionary 
and it is open to Court in a suit for decl.iration that 
certain property is wakf and hence not liable to attach- 
ment to grant the declaration asked for subject to con- 
ditions coii'istent with the terms of the deed of wakf. 
{Thom and Rachhbal Singhy // ) KHALIL Uddin v, 
Sri Ram. 66 All. 293-=3 A.W.B 190 = 6 B.A. 674 
= 148 I.C. 294 = A.I.R 1934 All. 176. 

S. 42 — Relief under — Discretion — Interference 

by appellate Court, 

Where a reversioner files a suit for declaration that 
the will executed by a widow should not affect his re- 
versionary interest, and the first Couit deciees it, the 
appellate Court ov^ght not to set it aside. {Razl Ali 
and James. JJ.) Mt HhaGO KUAR v, DULHIN RaJ- 
BANS! Kukk. 154 I.C. 175=7 R.P. 433 = A.I.R. 
1934 Pat. 660. 

S. 42 — Relief under — Discretion of Court — 

Rules as to ejercise of. 

Though the grant of a declaratory relief is entirely in 
the discretion of the Court, the discretion has to be 
exercised on certain well-iecognized principles and with 
referen.e to the varying circumstances of each case. No- 
hard and fast rule can be laid down as to the circum- 
stances in which the discretion to grant a declaratory 
relief should or should not be exercised, {/qbal Ahmad 
and Ktsch. JJ,) KaM TawaKAL TKWAKI V. Ml’. 
DULARI. 1541.0. 412 = 7 BA. 756 = A.r.R 193^ 
All 469. 

S. 42 — Relief under — Discretion of Court — Suit 

f or declaration that action of Collector is wrongful — 
Government not impleadtd — Refusal of relief. 

In a suit for a declaiation that plaintiff had been 
validly appointed katnarn and that the collector’s action- 
in appointing the defendant was wrongful, the Govern- 
ment not being impleaded as a party. 

f/eldy that the parsing of a declaratory decree under 
S. 42 of the Specific Relief Act, was discretionary with 
the Courts; that the Court will refuse to pa'^s a decree 
which the Government may in its discretion either accept 
or disregard; that the Government, a proper parry, not' 
having been impleaded, the Court will exercise a sound 
discretion by refusing to pass a decree (yrnbatasubba 
Raoy J) SWARNAPAl HI r/. .SURYAPRAKSa RaO. 6 
R.M. 537 = 148 I.C. 765 = 39 L.W. 510 = A.I.R. 1934 
Mad 293. 

Relief under— Interference by appellate 

court. 

Where a declaratory relief has been given by the 
Courts below, the appellate Couft cannot refuse that 
relief unless it comes to the conclusion that the Courts 
below in the exercise of their discretion have acted in 
an arbitrary or perverse manner. {Bafpaty J,) iSHIAM 

Lai. z/. Mohamad Ali Ashgar Husain. 7BA.442 
= 16310.73 = 1935 A.W.B. 607 = A.I.B. 1936 All. 
174. 

S. tk2-^Relief under — Discretion of Court — 

Interference by appellate Court, 

The matter of granting a declaration under S. 42 
Specific Relief Act, is one within the discretion of the 
Court. Where, therefore, the trial Court has in the 
exercise of its dlscietion, granted a declaration under the 
section, the appellate Court should not as a rule reverse 
the decree, unless it finds that the discretion has been 
improperly exercised. {Fazl Ah and Rtmlandy JJ.) 
SITAL RaUT V, AdaLAT RaUI. 165 I 0- 244 = 7 R 
P. 670 = 16 Pat. L T. 236 = A.I R. 1936 Pat. 266. 
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SPECIFIC BELIEF ACT (1877), S. 42. i 

I 

— Ss. 42 and 63 — Relief under — Exclusive right to ' 
lead prayers in Moique not made out. 

Plaintiffs bued for a declaration that the plaintiffs were | 
the Mutawallis and Imams of a certain mosque for more ! 
than 25 years with an exclusive right of leading prayers | 
and for a perpetual injunction restraining the defend- 
ants, non-Ahmadis, from interrupting them in the offer- i 
ing of prayers and in the performance of other religious 
functions while the plaintiffs were saying namaz in the ; 
mosque. The plaintiffs failed to prove that they , 
were the mutawallis or that one of them had an exclu- 
sive right to lead the prayer or that they had a right to | 
prevent defendant from offering prayers behind any one ! 
who was not member of the plaintiff's sect. 

Heldy under the above circumstances, the plaintiffs j 
could be given only a decree declaring plaintiffs* right 
to enter the mosque and offer up prajers with the regular | 
congregation behind the imam chosen by the members ^ 
of the congregation but not to pray in a separate congre- , 
gation behind an imam of their own. 2 P. L. J. 108, ; 
Foil. {Afukeriu Ag. C /. and Ring, J.) SiFAT ALI j 
KHAN V. ALI Mian. I.R. 1933 All. 407=144 10. 
298 = 1933 A.L. J. 613= A.I.R. 1933 All. 284. I 

S. 42 — Relief under — Refusal — Anticipated | 

breach of peace ^ no ground to deny one a legal right. | 

If a person has an undoubted legal right to say his 
prayers in a mosque the Courts cannot refuse to recog- 
nize that legal right by refusing a declaration prayed for 
merely because an anticipated breach of the peace is to 
be committed by the other side. (/<« Lai and Abdul i 
Rashid, //.) JlWAN KHAN v. HaBIB. 14 Lah. 618 | 
= 6I.R. (Lah.) 2 *=144 1.0. 668 = 34 P.L R. 1096 = 
A.LR. 1933 Lah. 769. I 

—3.42 — Relief under — Refusal— Anticipation of \ 
a contingency. : 

The declaratory relief being in the discretion of the 
Court, it should not be granted in anticipation of a con- 
tingency which may not arise. Therefore, a mortgagee, 
who has not obtained a simple money decree under 
O. 34, R 6, C. P. Code, is not entitled to a declaratory | 
.relief that a deed of transfer executed by the mortgagor 
in respect of certain property not mortgaged by him is | 
void being in fraud of creditors including himself, j 
'(^Nfamatullah and Colltster, J/f) Farvad FaTIMA 
BIBI V Mujahid Abbas. 152 1.0. 360 = 7 R.A. 326 | 
= 4 A.W.R. 818 = A.I.R. 1934 All, 1064. I 

3. 42 — Relief under — Refusal — Empty declara- 
tion. 

A declaration in respect ot the correctness or otherwise 
of an electoral roll when the election is already over 
which would be mere empty and useless one and which 
will not affect the legal position of the parties to the 
election, cannot be granted. {Wazir Hasan. C. J . and 
Allsop, J.) Abdul Ahad v. Ashfaq Ali. 147 I. 
0. 792 = 6 R.O. 308=:A.I.R. 1933 Oudh 423 (2). 
—3. 42 — Relief under — Refusal — Exclusive right 
to trade-mark not made out. 

Eveiy one has the right to u^e any kind of trade-maik 
he likes so long as he does not infringe the right of 
others already acquired. Hence where a plaintiff does 
not make out a case that the right to the use of a certain 
trade-mark is the “exclusive right of property’* which 
he has acquired to the exclusion of every one else, a 
relief to declare that the plaintiff has got the right to 
use that trade-mark cannot be granted. 6 Rang 291, 
Rel. {Niamatullah and Rackhpal Singh. JJf) GaNE- 
SHi Lal V. Anwar Khan Mahboob & Co. 65 All. 
702 = 1933 A L J. 1641 = I.R. 1933 All. 346=143 1.0. 
:840=A1.R. 1933 All. 495. 

— S . 42 — Rel i ef under^ Refusal — M ^re ap prehen 

si on of plaintiff. 


SPECIFIO RFLIBP ACT (1877), S. 42. 

A mere apprehension existing in the mind of the 
plaintiff does not give him any right to sue under S. 42 
of the Act. The fact that the defendants in their written 
pleas did not concede the plaintiff’s alleged legal charac- 
ter also does not have retrospective effect so a i to create 
a cause of action for the suit. (^Middleton. J, C. and 
Mir Ahmad A. J.C.) JAGFU MaLv LAKSHMAV DAS. 
157 I.C. 623= 8 R. Fesh. 28 = A.I.R. 1935 Pesh. 110 
(2). 

S. ML— Relief under — Refusal — Stage. 

Where a declaration is to be refused, it should be 
lefused at a preliminary stage of litigation and not by a 
Court of apoeal after the issues on fact and law have 
been decided. lO C. 324 (P.C.), Foil. {Mukerji and 
Allen. //.) RaGHUNATH BARAIE v. JAINaRAIN 
Baraie. I.R. 1932 All 284 = 137 I.O. 145 = 1932 
A.L.J 99 = A.I.R 1932 All. 661. 

-S. 42 — Relief under — Right to — Contingent 

reversioners. 

Every declaratory decree must be ancillary to some 
consequential relief obtainable thereby and no such 
relief is possible in the case of distant and contingent 
and not presumptive, reversioners. {Wastr Hasan. C.J, 
and Raz<i. J.) DaYA ShaNKAR V. MaHOMED IBRA- 
HIM KhaN. 147 10. 967 = 6 R.O. 319=10 O W.N. 
1181 = A.I R. 1933 Oudh 665. 

3. 42 — Relief under — Right to — Denial of right 

necessary. 

In order to obtain relief by way of declaration and 
injunction there should be an infringement or denial of 
the right or threat of injury. The infringement or denial 
is a question of fact but it need not necessarily be 
evidenced by actual resistance followed by open rupture 
and quarrel. In cases of this sort, the attitude of the 
defendants even after the commencement of the litiga- 
tion is not without force and significance. 27 All. 688; 
16 I.C. 714; 27 Bom. L R. 198;46 I.C. 553: A I R. 1924 
Oudh 69, Ref. to. (Doraiswami Iyer. C.J. and Rama 
Rao. J.) DODDABACHIAH PaPIAH. 9 Mys-L.J. 
49. 

3. 42 — Relief under — Right to — Test 

Where the effect of negativing a right claimed by the 
defendant is to directly or indirectly affirm a right claim- 
ed by the plaintiff in common with others, a suit for 
declaration that the defendant does not possess such 
right is maintainable. However the relief may be word- 
ed, the test is always the same, namely whether the right 
claimed by the defendant implies a denial of the plain- 
tiff’s ‘‘right as to any property'* or to some legal cha- 
racter. {Niamatullah and Rackhpal Singh. //.) 

Ganeshi Lal v. Anwar Khan Mahaoob&Co. 
66 All. 702 = 1933 A L.J. 1541= I.R. 1933 A. 346 = 
143 I.O. 130 = A.I R. 1933 All. 495. 

-3. 42 — Relief under — Suit for injunction — Powfr 
to grant declaratory decree. See PRACTICE — RELIEF. 
4 A W.R. 1392 = A I R. 1935 All. 106 

-S 42 — Scope — If exhaustive. 

British Indian Courts have no general powers to 
make a declaratory decree outside the limits formulated 
by S. 42 and the said section cannot be utilized with the 
object of enunciating a truism. {^Sen and Ntamatul lah. 

//.) Bhola Nath Shankar Das v. Lachmi 
NaraiN. 63 All. 316=136 I.O. 84 = IR. 1932 A. 132 
= 1931 A.L J. 84 = AIR. 1931 All. 83. 

S. ^2^— Scope— Not exhaustive. 

S. 42 is not exhaustive of the categories of declaratory 
suit maintainable under the law. {y aradacha^tar. /.) 

Venkatacharyulu V. Harihara Prasad. 168 
I.O. 883 = 8 R.M. 376 = 42 L.W. 767 = 1936 M.W.N. 
903=A.I.R. 1936 Mad. 964. 
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SPBOiriO BBLIBr AOT (1877), S. 42. | 

-S. 42 — Scope — Not exhaustive, ' 

S. 42 of the Specific Relief Act is not exhaustive 22. ; 
M. 270 (P.C.). Rel. (.Beasley, C.J, and Bardsivell. /.) I 
Secretary of State for India v, Subea Rao. , 
66 M. 749 = I.R. 1933 Mad. 389 = 144 I.O. 400 = 1933 | 

M. W.N. 611 = 38 L.W. 155=A.I.K. 1933 Mad. 618= ; 
65M.Ii.J. 186. 

" ■8. 42 — Scope — Not exhaustive. 

S. 42 is not exhaustive so as to exclude all other 
forms of declaratory .suits. 22 Mad. 270 (P.C.) and 35 
All. 487 (P.C.), Rel. on. (SiUatman^ C.J. Afuher;i, awl 
Sri Krishna Chandra z/. Mahabir 
PRASAD 55 A. 791 = 149 I.C. 198 = 6 R. A. 866 = 
1983 A.L.J. 673 = A.I.R. 1933 All. 488 (F B.). 

S. 42, proviso— Scope— 'Court sale — Application 

under 21, R. 97 di.smissed — Suit for declaration under O 
21, R. 103 — Piayer for posses'iion if essential. See C.P. 
Code, O. 21. R. 103—COTJKT SALE. 161 I, 0. 69 = 17 

N. L.J. 24=A.I.R 1934 Nag. 169(1). 

-S. 42. Proviso — — Suit for declaration by 

creditor that transfer by de'>tor n fraudulent — If barr- 
ed 

A suit by a creditor tor a declaration that his debtor 
has transferred his immoveable property with a view to 
defeat or delay his rights and that the transfer is there- 
fore ineffectual against his rights, is not barred by the 
proviso to S. 42, Specific Relief Act. (JTck Chand and 
Coldstream, //) Chvftru MaL z/ MT. MaJIDAN. 16 
Lah. 849 = 150 1.0. 888=7 RL. 30 = 35 P.L.R. 402 
=AI.R. 1934 Lah. 460 

— — S. 45— Certiorari or Mamlamus — Election —Order 
of Election Ofti:er — Prayer for inclusion in list of valid 
nominations — Procedure. See SP. REL. ACT, S. 50 I R. 

1933 Mad. 206(1) = 142 I.C. 187 = A.IR. 1933 Mad. 
319. 

"— -8. 45 — Jurisdiction of Iltsfh Court — Issue of 
writ of certiorari on the Controller of Patents. 

The High Court has jurisdiction to issue a writ of 
certiorari or prohibition or mandatory order under S. 
45 of the Specific Relief Act again.st the Controller of 
Patents and Designs, in proceedings on an application 
under the Patents and Designs Act. The High Court 
has a right to exeicise a controlling jurisdiction similar : 
to that which is exercised by the King’s Bench Division ■ 
in England, over matters arising within the juiisdiction 
of the High Court and over persons or bodies exercising , 
duties within its jurisdiction. Before, however, the.se , 
extraordinary remedies are used, the Court must be sure 


SPEOIFIO EELIBP AOT (1877), S. 46. 

on Friday for a mandamus to the Commissioner. The 
necessary evidence of a demand and refusal was extra- 
ordinarily weak. 'The Court postponed the sale by an 
order made 5 t a procedi iig which nothing but ex- 

treme urgency would justify. 

Held, that the writ of mandamus being a high prero- 
gative writ was of the greatest value in maintaining the 
law, but it w'as discretionary. The precise order a.sked 
for and made should in such cases be carefully defined. 

I The form of procedure adopted in the present case 
I should not become a precedent in any future attempt to 
I decide similar questions. (Lord Atkin ) COMMISSION- 
; ER FOR LOCAL GOVERNMENT LANDS AND SETTLE- 
MENT V. ABDUL Husein Kaderbhai. I.R. 1931 P. 
C. 217 = 1321.0. 729 -1931 A.C. 652=A.I.R. 1931 
P.O 132 = 61 M.L.J. 299 (P.O.). 

S. 46 — Mandamus — (Trounds — Grievance of rate- 
payer — No opportunity of being heard afforded. See 
Calcutta Municipal ACT (1923). S. 141. 58 Cal. 

1267. 

— — S. 46 — Powei of Hti^h Court — Discretion — 
Mandamiir to commissioner ot I neome tax to state case 
to Bombay Hig^h Court — :ast\tf stated, triable by Court 
in Sind. 

Where a case, if .stated by the Chmmissioner of 
Income tax, would have to be referred to the Court of 
the Judicial Commissioner in Srnd for decision, it would 
not be light for the Bombay High (’oiirt in the exercise 
of its discretion, to make an order under this section 
requiring the ('ommissioner to >tate a ca.se to it even if 
the Bombay Court has jurisdiction to do so by reason of 
that the Commissioner resides in Bombay. (Beaumont, 
C.J.and Blackzvtfl, J,) INDIAN LIFE ASSURANCE 
Company v commissioner of Income-tax, Bom- 
bay I.R. 1931 Bom. 273 = 1301.0. 693 = 33 Bom. 
LB. 36 = A.LR. 1931 Bom. 150. 

S. 45 — Mandamus on Income tax Commissioner 

— Other remedy open. 

The ussessee has no right to apply to the Court for an 
order in the nature of a mandamus under Specific Relief 
Act requiring the Commissiimer to state a case and refer 
a que^tlon of law because a “specific and adequate legal 
remedy” in that behalf is available to the assessee under 
S. 60 (2) and (3), Income-tax. Act (Pai^e. C.J., Dar and 
Sen, JJ.) COMMIS.SIONEl< OF INCOME-TAX, BURMA 
7 / C.P.LE. CHEi’'i'Y\R CONCERN. 12 Rang. 322 = 
6R.R. 39i aOO I.O. 408 = AI.R. 1934 Rang. 132 
(S.B.). 


that they will be effective. The mere existence of a right 
of appeal is not conclusive, because it may not be ade- 
quate and in some circum.stances the remedy given by 
the issue of such writs may be more speedy and more 
convenient and less costly. (Lort Williamr and Jack, 
JJ,) DORMAN LONG & CO., I.TD. JAGADISH 

Chandra Mahendra. 62 Cal 596 = 163 1 0. 997 
= 9 B.O. 109—39 0. W.N. 573. 

8. 45 — Jurisdiction of His^h Court -Scope. 

The jurisdiction of the High Court under N. 45 is 
confined to acts done or to be done within the limits of | 
the ordinary Original Civil Jurisdiction of the Court. 
(Reilly and BurnJJ.) INSPECTOR OF MUNICIPAL 
COUNCILS AND LOCAL BOARDS, MADRAS v. VENKA 
TANARASiMHAM. 6 R.M. 404 = 147 I.C. 1062 = 1934 ; 
M.W.N. 662-^39 L.W. 45 = AIR. 1934 Mad. 140 = 
66 AI.L. J . 233. | 

8, 45 — Mandamus'^ Discretion —Scope— Order \ 

prayed for — Precision necesrary. 

In respect of a sale fixed for a Saturday, 11th August, 
by a notice of 3rd July, the applicant for mandamus, by 
-a notice of motion dated on Thurday, moved the Court 


— — S. ^^—NoiitomphancL zoith law— Refusal to 
issue license ~\V lit of mandamus. 

The Commissioner of Police must issue licence to a 
rickshaw whether it is old or new if it complies with the 
conditions as laid down under S. 23 of the Rangoon 
Hackney Carriage Act and is found fit for public use 
and if the Commissioner has not issued the licence up to 
the maximum number as fixed by him. And therefore 
where he does not exercise the discretion as ve.sted in 
him, A writ of mandamus can b«‘ issued directing him to 
issue such a licence. (Ba U, J.) DeVaREDDY PkD- 
DAYAH V. COMMISSIONER OK POLICE, RANGOON. 
IB. 1933 Rang. 47 = 142 10. 832=A.I.R. 1033 
Rang. 37. 

S. Order under when to be made. 

An order under S. 45 is only to be made inter alia if 
the plaintiff has no other specific and adequate legal 
remedy. 47 B. 742 (P.C ), Ref. ( Page, C . /. Dass and 
Ba U, //.) Rangoon Development Trust, z^. G.s. 
Behara&Sons. 10 Rang 412= I R. 1932 Rang. 
196=139 1.0. 666 = A.I.R. 1932 Rang. 123 (F.B.). 


Q. D.— ir— 205 
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SPECIFIC BELIEF ACT (1877), S. 46. 

S. 45 — Pirwer of High Court — Discretion of the 

— Income tax Commtstoner to ^tate a case on order passed 
under S. 33, Income tax Act— Mandamus not open. 

The Commissioner of Income-tax has a discretion in 
the matter of stating a case on an order arising under 
S. 33 and the High Court has no power to order him to 
do so under S. 45, .specific Helief Ait. (^Ptaumont^ 0 
J and BlackwHl, J .) TaTA HYDUO ELECIRIC 

agency, Lid. Commissioner of Income-tax, 
BOMBAY. 68 Bom. 361-150 1.0. 52-6 R.B. 420- I 
36 Bom L.B. 23 - A J.B.1934 Bom. 62. ; 

S. 46 — Poivers of Coun— Mandamus, : 

The High Couit has no doubt pow’er to issue a main- • 
danuis to prevent a Court from doing something which ■ 
clearly it has no power to do. But where that Court eomts 
to the conclusion after full consideration of argument‘i . 
that it has jurisdiction to do what it proposes to, arid . 
there is ground for the decision, an application for a | 
mandamus will be refused. (^Leach^J.) L. II VV IL ; 
LiNG'iON V The Chief Juix.e, Rangoon Small ^ 
Cause Court. 13 Rang 310= 8 R.R. 256-- 159 , 
I.C. 196 = A.I.B. 1935 Rang. 349. 

S. 45 — Power of the Ihgh Cou/t — Mandamui— | 

Municipal PJeetton^Obf cction on the gtound of ait | 
qualiftcaiion—En jitiry undet 53 made ando Biinna , 
Munitipal Act. 

K. 27 Of the Rules fraineil by the T.ocal Government , 
under S. 8 of the Buiina Municipal Act, 1898, contem- j 
plates disqualifiiation for nomination as well as elei Iron 
and consequently if an objection as to the validity of 
nomination upon the ground of disqualification is not 
brought under R. 27, it is not open to the objector to 
bring it under K. .*^3 and if such objection is brought 
under K. 53, High Court can in a suitable ra^e issue a 
mandamus on the officer holding inquiry under R. 53 to 
forbear from doing so. {Otfer^ J.) MaiLA SlNGH zl 
BOURNE 135 I.O. 859-I.B 1932 Rang. 75 -- A.I R. 
1931 Rang. 326. 

S. 45 — Power of High Court under — Objections 

to validity oi lults framed undei City of Bonrbay Muni 
cipal Act— Refusal by Coininissioner to decide — P«mer 
of High Court to ciirect him decide. Sec BOMBXY 
City Municipal ACT, Ss. 2S (/O and 29. 37 Bom 
L.B. 970. 

-S. 45— Pc/icf under 


Other remedy open. 


If the remedy is there, an application under S. 45 of 
the Act is barred. The petiiioner’s estimate of his 
chances of getting what he wants by that leniedy is 
wholly irrelevent. {RetUy and Bum, JJ.) INSPECTOR j 
OF MUNICIPAL COUNCILS AND LOCAL BOARDS, l 
Madras v. Venkatanarasimham. 6 R.M. 404- 
147 I 0. 1052 = 1934 M. W N. 662 - 39 L. W. 46 - A.I. 
R. 1934 Mad. 140 = 66 M L. J. 233. 

■ S. 45 — Relief under — Refusal — Third party s 

application to restrain the granting of sanction for 
building. 

No order can be made at the instance of a third 
party restraining the Municipal Commissioner from 
granting sanction for a proposed building, when the 
sanction has already been granted qualified by a condi 
tion that the building should not contravene any of the 
provisions of the Act. {Beaumont, C.f. and Blackwell, 
/.) Bai Basanti Bmv Municipal Commissioner 
OF Bombay. I R. 1931 Bom 261 = 130 1.C. 681 = 33 
Bom L.R. 31 = A.I.B. 1931 Bojn. 173. 

S. 46— Remedy under — Availability — Assessee 

failing to appeal under S, 50-A of the Income tax Act. 
See Income-tax Act, S. 50-A. 68MLJ. 227. 

S. 45— Remedy under — Availability — Relief not 

available under S. 66 (3), Income-tax AA. 


I SPECIFIC BELIEF ACT (1877), S 63. 

An assessee in Sind, unlike an assessee within the 
jurisdiction of High Courts, has no remedy under fS. 45, 
Specific Relief Act, even if he cannot obtain relief under 
S. 66 (3) of ihe Inuome-tax Act. It is, however, for the 
legislatuie to leintdy this anomaly by extending the pro- 
visions of S. 45, Specific Relief Act, or by amending. 
.S. 66(3) of the Income-tax Act so as to give him a 
light of reference where Commissioner lefuses to state a 
case on fanciful and unfounded grounds. {Milne, J.C. 
and Riipchand, A.J.C.) FIltM OF KHEMCHAND RaM- 
DASv t OMMLSStONER OF INCOMK-IaX 26 S.L.R. 
235 = I.R. 1932 Sind 68 = 136 I.O. 762 = A.I.R. 1932 
Sind 1. 

S. 46 — Rtiuedy undet — Avuilabihiy — Remedy by 

way of damages open. 

The licence in ie.spect of plaintiffs rickshaw w’as sus- 
pended on the ground that ir was not fit for public use 
and he VNas asked to rectify the defects Instead of 
complying with the order the applicant came to Court 
.ind askfcfl for an Order under S. 45, Specific Relief Act, 
directing the Superinteiulant of Police to get his rick- 
shaw repaired and to issue a lii ence alleging that his 
rickshaw was wilfully damaged b> a constable of the 
Hackney Carriage I )epartment undi i the directions of 
the Supt-imtendent of Police w'hn suspended the licence. 

Held, that ihe application must be dismi'-sed and that 
even if the allegations weie tine the applicant's remedy 
was to sue for damages, {Ba If J ) SUBBlAH z'. COM- 
MISSIONER OF Police, Rangoon. I.R. 1933 Rang. 
56=1421.0. 841(1)- AIR. 1933 Bang. 39. 

S. 46 and Land Acquisition Act, S. Revi- 
sion — Rtlief under S 45, Specific Relief Act. 

An order of the Collector refusing to make a reference 
undei S 18, Land Acquisition Act, is a judicial act, 
though he is not technical.) a Court. But no relief under 
S. 45, Speiific Relief Act, can be obtained out.side the 
Chartered High Coasts. Therefore the oidei refusing 
to make a refeiencecan be levised by the High (’ouit, 
{Jack and Khundkar, JJ.) LEAH EliaS JOSEPH 
SoiOMON 7f. H. (\SiORK. 61 Cal 1041- 153 I.C. 
938 = 7 BO 411-60CL.J 184 = 38 O.W.N. 844 = A. 
I.R 1934 Cal. 758. 

S. 50 — Flection — Order of Election Officer — 

Gc^oitn merit's order impeached — Pneedure. 

Where the petitioner piayed that the High (^ourt 
should be pleaded to issue a wiit of certiorari to the 
iOltction Officer and to direi t the said Officer to include 
hi-- name in the list of nominated canilKlates and ihen 
pioc-ed to hold the election and though lelief sought 
was nominally against the Eleetion Officei it was in 
lealil) against the Government who had cancelled the 
order of the Election Officer accepting the nomination 
papers and fuither directed the exclusion of the 
petitioner’s name from the list of valid nominations, 

//e’A/, that the prayer asked for would be suitable in 
a w'rit of mandamus but not in a w^it of ceitioran. 

Held, further, that the Court could not issue a writ of 
mandamus against the Governor acting with ministers. 
Need for Government being joined as a paity in such 
applications pointed out. {Burn, J.) KeSaVA Reddiar 
V. Tahsildar of Polur I B. 1933 Mad. 206 (1) = 
1421.0. 187 = A.I.R. 1933 Mad 319, 

S. 63 — Injunction sought against Railway 

Administration — Correctness of. 

Equity acts in personam and an injunction must be 
addressed to the defendant personally. The Secretary of 
State as a Corporation sole would be an individual, but 
neither is the N. W. Ry. Administration, Lahore, an 
individual, nor is the Agent of the railway an individual. 
That would amount only to a suit against the office of 
agent and not against the person or official himself. 
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SPECIFIC RELIEF ACT (1877). S. 53. 

{Addtson, J) N. W. Ry. ADMINISTRATION v. N. W. 
Ky. Union, Lahore. 14 Lah 330 = 148 1.0 49=6 
B L 493 = 34 P L. R. 976 = A I.R. 1933 Lah. 203. 

-S. Insolvency of party — Suit by unsecured 

creditor in foietgn state — Injunction restraining pro- 
grei^ of suit — Jurtuitciton. 

The insolvent was adjudicated in Calcutta but subse- 
quently the adjudication w^as annulled and a scheme of 
composition approved. It appeared that the insolvent 
had certain poperties in Bikanir, which, however, was 
charged to the full in favour of ( redi tors. The latter 
properties were not included in the composition. An 
unsecuied creditor having sued to recover the debt con- 
tracted by the insolvent at Calcutta the insolvent applied 
for an injunction restraining the creditor from pro- 
ceeding with the suit. 

Held, that though the Couit under the cirumstances 
of the case can make an injunction order effective, it was 
not necessary to pass such an ordfer {Hankin, C,J. and 
Fcarson, J) hUMEKMULL SUKENa v, BaNSILAL 
Abir Chand. 1^71.0 299 = 1 R 1932 Cal. 298 = 35 
C.W N. 997-A.lR. 1932 Cal. 310. 

S. 53 — Suit for injunction — Power to grant 

declaratory decree. PRACTICE — UeI.IEK. 4 A.W. 

B. 1392=- A.I.R. 1935 Ail. 106. 

g. 54 - Alien — I nj u/ution against — Winn 

granted. 

In granting an injunction against an alien, the Court 
acts tn peryonam and it will so act only when the person 
against whom the relief is sought is within its reach and 
amenable to its jurisdiction. W’heie the defendant is in 
no way amenable to the jurisdiction of the Court or of 
any Ihstish Court to which the decree, if any, passed in 
the suit might be transferred lor execution, that by 
itself is sultii lent reasrn to decline jurisdiction. {I^up 
chand, A J C.) HaSHIM OSMAN 7' Ml'. JHAPUBAI. 
25 S LR. 269 = 1 R 1931 Sind 144 = 134 I.C. 400 = 
A I.R. 1931 Sind 136. 

S. 54 — Aibitiation proiceduigs — I nj mutton to 

restrain — Jmisdictiou. 

Though the obaining of an entirely wrong award 
from an arbitrate^- does not inflict a legal wrong upon 
the person against whom the award is made and would 
not entitle such person to recover damages and though 
the gtneial principle is clear that a plaintiff is entitled 
to ask for an injunction only against a legal wrong, yet 
where in an actujii the validity or existence of thecon- 
ti act is challenged on any ground, the Court has juiis- 
diction to lesirain arbitration proceedings under the 
agreement until that question has been determined. 
(1895) I Q.B 253; 23C.W.N. 811, Ref. (.Beaumont, C.J. 
ami Blackwell, J.) RAMDAS KHATAU & CO z/ THE 
Atlas Mills Co., lid. 65 Bom. 659-=! R 1931 
Bom 263-130I.C. 583 = 33 Bom L R. 19 = A.I.R. 
1931 Bom. 151. 

-S. 64 — Form of injunction — Clear terms. 

Where, in a suit for injunction restraining the defen- 
dant from working the brick kiln on the ground that the 
smoke and soot emitted by the chimney of the kiln 
caused damage tv) the plaintiff’s trees, the lower Court 
issued a perpetual injunction restraining defendant from 
“so working the brick kiln as to cause any nuisance 
to the plaintiff.” 

Held, that though that was the usual form in which 
injunctions were issued in England and in India, there 
is no rule of law to prevent the Court from issuing it in 
clearer and more definite terms where it was so 
possible; that as it was not disputed that there would be 
no damage if the height of the chimney was sufficiently 
raised the injunction should be issued in clearer terms 
by fixing the minimum height of the chimney. \Fazl 
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Ah, /.) ELAHI liUKSH v. MAHASAHAY TaRAK NATH 
Ghosh. 6 R.P. 600 = 148 I.C. 671 = A.I.R. 1934 
Pat. 306. 

Ss. 64 and 66 — Injunction — Suit for — Defences 

to- Delay — Warning to defendant before const i ucti on — - 
Suit utter completion ot building — Delay immaterial . 

It IS true that where the plaintiff has not brought his 
suit or applied foi an injunction at the earhe^t opportu- 
nity but has waited till the building complained of by 
him has been completed, a mandatory injunction will 
not generally be giantetl. Where, however, the plain- 
tiff has. given notice before the defendant’s building has 
been completed that the defendant theieby will obstruct 
his easement of light or air and that he is running a 
risk in completing the building, the plaintiff is not 
disentitled from Ll|iniing an injunction in a suit bi ought 
aitei the tompleiioii of the building merely because he 
had not filed a suit or sought an interim injunction at an 
earlier stage. 16 Cal. 252. Expl. ( English Cases Ref.) 
{Fage,C\J, ana Das, J,) LOOZUN DADNG HaZAAR 

Co , Ltd. V. Ellekman’s arracan rice: and 
I 'IRADING CO., Ltd. 12 Rang 200=161 IC. 193 = 

I 7 B R. 61 = A.I.B 1934 Rang. 144. 

' — Ss. 54 and 65 — Mandatory injunction — 

I Discretion — Inf iingtment of eaument right — Remedy 
I by way of damages. 

W here a plaintiff asks for a mandatory injunction 
restraining the defendanc from building in such a w’ay as 
not to infringe his easements of light and air, the Court 
has a discretion and where the loss ffius to be suffered 
by the plaintiff can ho reasonably compensateil by 
awarding damages, having regard to the ciieumstances 
('ourt will not giant an injunction. (Pai^e, C.J. and 
I Das, y.) Lee p.\jk leong %>. Tan Kin Eng. 119 I.C, 
1 754= 6 RR. 321 = A.I.R. 1933 Rang. 344 
I ■ S. 64 — iMtnor — I n/ t^,t.,,tion ae^uinst — Obstruction 
) to coint ruction of but Id tn if — Minor ami major defendants 
! — Injunction agaimt minor defendant also — Propriety. 

In an aetion to lestrain several cefendants from caus- 
ing obstruction to the proposed construction of a building 
by the plaintiff defendant No. 1 acted as guardian of 
the minor. The a:ts and misdeeds complained against 
weie alleged to liave been done by defendant No 1 and 
by original defendant No. 2, the father of the minor 
and theie was no evidence that the minor did any 
act or that the acts ccinmitied by original defend- 
ants Nos. 1 and 2 were done at the instance of 
the niinoi or on his behalf. The defendant No. 1 filed 
a written statement on behalf of the minor son of defen- 
dant No. 2 raising the same contentions as he himself 
raised but he subsequently gave up his defence. The 
lower Court thereon granted an injunction against all 
the defendants including the minor. 

Held, an injunction was a a remedy against an indi- 
vidual and should be issued only in respect of acts done 
by him against whom it is sought to be enforced. So no 
injunction can be granted against the minor merely 
because his guardion gave up his defence. {Patkar and 
Broomfield, //.) RaMACHANDRA BaLWANT TILAK 

e/. Narasinha Chintaman. I.R. 1931 Bom. 423 = 
133 IC. 839 = 33 Bom.LR. 690 = A I.R. 1931 
Bom. 466. 

S. 54 — Minor — Inf unction against — When 

granted. 

Minority per se is not a ground for refusing an injunc- 
tion, but before an injunction can be granted against a 
minor, it must be shown that the acts were done by 
him personally or by some one on his behalf or at his 
instance. (1879) 12 Ch. D. 67.5; (1899) 1 Ch. 343; 
35 Beav. 127; 31 C. 839, Kti^(.Patkar and Broomfield, 
y/.) Ramachandra Balwant Tilak V . Nara- 
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siNHA Chintaman, I.B. 1931 Bom. 423=133 I.O. 
839 = 33 Bom.L B. 690 = A.LB. 1931 Bom. 466. 

S. Nature of injunction — Does not run with 

the land — Exceptions to the rule. 

The rule that a decree for injunction does not run 
with the land has been deviated trom in the case of 
legal representatives on the death of the judgment- 
debtor on the ground of the express provisions made by 
S. 50 of the C.P. Code, and in the case of transferees 
in virtue of S. 52, T. P. Act. {Patkar and Baker ^ //. ) 
AMRITLAL VaDILAL v, KaNTI LAL I.R. 1931 
Bom. 366-133 I.O. 214 = 33 Bom.L.B. 266 -A.I. 
B. 1931 Bom. 280. 

S. 61 — Perpetual ini unction — Granting of — 

Principles — Lawful act interfering with rights of 
others or with bad motive — In/nnctton restraining — 
Legality, 

The grant of an absolute injunction resulting in an 
invasion of the defendant’s legitimate rights to use his 
own property and restrains him from enjoying his own 
land is wholly illegal. An act which is not unlawful in 
itself does not become unlawful merely because it 
interferes with other people’s business or because the 
motive of the act is bad. The holding of a mela by 
the defendant on his land as a rival attraction to that 
held by the plaintiff on his own on identical days cannot 
be hel 1 to be unlawful because it may interfere w’lth the 
plaintiff’s mela or because it was held with a bad 
motive. It would be actionable if the defendant in so 
doing employed illegal means or used force, violence, 
intimidation or threat. He cannot, however, be re- 
strained by an injunction from holding a mela in his 
ow’n land in a peaceable manner. {Mailt k and M.C, 
Ghose, JJ.) Mahomed Zahadur Rahim v, Sat- 
yendra Narayan Mukhopadhya. 61 Cal 643 = 
162I.C. 66 = 7 R.C. 229 = 59 C.L J. 383 = A.LB. 

1934 Cal 752. 

— S. 64 — Public thoroughfare — Permanent j 

injunction to restrict — Pei missibihty. 

The public generally has the right to u«e a public- ' 
thoroughtare and a Court is not justified in restricting 
that general right by the issue of any permanent injunc 
tion to any particular individual. And where religious 
processions are taken out under licence from the authori* | 
ties it is for the authorities to impose such conditions as 
may be deemed necessary for the safeguarding of the 
public peace and the freedom of every individual to use 
the public thoroughfares without any improper obstnic- 
tion. A.I.R. 1931 All. 341, Ref. {Broaaway, /.) 
Chandan V. Ghulam Rasul shah. I.B. 1933 
Lah 396 = 144 I.C. 39 -A.I.R. 1933 Lah. 344. 

^Ss. 54 and 56 —Relief under — P'acts to be proved 

—Encroachment made by one of proprietors — for 
mandatory injunction by another. 

Where an encroachment has been made by one of the 
proprietors into the common land and another proprie 
tor files a suit for mandatory injunction the plaintiff 
should prove special damages and should take action 
within reasonable time ; further he should show that the 
defendant had appropriated more area that would be 
allotted to him in case of partition. {Agha Haidar, /.) 
ABDUL Rahman Khan v. Daulat Khan. A.LB. 

1935 Lah 250. 

‘Ss, 54 and 55 — Relief under — Erection of cha- 

butra by one co-owner on joint land. 

Where one of the co-owmers of a kucha sought to put 
up a chabutra which would have the effect of excluding 
the others from using it and the latter having sued for 
an injuction the other party denied there title. 

Held, that it was a proper case in which an injunction 
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should be granted restraining the erection of the chabu- 
tra. {Abdul Qadir, J.) ALI JaN v. MAHOMED ISMAIL. 

' LB. 1931 Lah. 840 = 133 1 0. 872 = 32 P.L.B. 694= 
A.I.B 1932 Lah. 89. 

, — — S. Relief under— Right to — Invasion of 

! right or threat, of invasion if necessary. 

In order to obtain relief by way of declaration and 
injunction there should be an infiingement or denial of 
the right or threat of injurj. The infringement or denial 
i*. a (|aestion of fact but it need not necessarily be evi- 
denced by actual resistance follow'ed by open rupture 
I and quarrel. In cases of thes ^ort, the attitude of the 
defendants even after the commencement of the litiga 
' tion IS not without force and significance. 27 All. 688; 
16 I.C. 714 ; 27 Bom. L. R. 198 ; 46 I. C. 553 ; A.I. 
R. 1924 C)udh 69, Ref. to. {Doraswamt Iyer, C.J. and 
Rama Rao, J.) DODDA BACHIAH v. PaPIAH. 9 Mys. 
L.J. 49. 

"S. 54 — Right to su£ for injunction — Holding of 

election. 

Where in a suit for a permanent injunction restraining 
a corporation from proceeding with an election, the 
plaintiff claims to be an elected member of the coipora- 
tion, but does not obtain leave to bring a representative 
suit, he must prove that he himself has a right enforceable 
by law requiring the corporation not to proceed with the 
election. Such a right must be personal to the plaintiff. 
{Ferrers, J.C.) ROCHIRAM A. AMESUR 7 / MUNICI- 
PAL CORPORATION, Karachi. 7 R.S. 67 = 161 lO 
862 = A.I.B. 1934 Sind 136. 

— S. 64 — Right to sue for — Injunction — Suit by 
person not owner — Proof requisite. 

Before a person who is not the owner of land can pre- 
vent another person from using the land to the same 
extent as himself, he must establish a right by acts of 
exclusive possession of a very definite nature. A mis- 
cellaneous user such as making only a temporary u'^e of 
the land for occasional necessities of a house holder 
cannot create any title by adverse possession ; a mis- 
cellaneous user of this sort is not possession at all. 
{Young, J.) Mahabir Singh v. Sheo Shankar 
.Singh. 163 LO. 672=7 BA. 660 = A.LB. 1934 All 
883. 

' “ S 64 — Right to sue — Permanent injunction — 
Removal of construction on Shamtlat — Special damage, 
j if necessary. 

j In a suit by the plaintiffs against the defendant for a 
I permanent injunction to have certain constructions 
' removed on the ground that they had been built by 
j the defendant upon two pathways being part of the 
' Village Shamilat of w'hich the plaintiffs as well as the 
1 defendant are some of the owners proof of special 
! damage is unnecessary. {Tek Chand and Coldstream^ 

\ //.) Qarum V. Dewa Singh, 166 LO. 368 = 7 R. 

I L. 900 = 36 P.L.B. 472 = A.I.B 1934 Lah 701. 

S. Right to sue — Threat of imtasion of right 

— Party wall — Suit for declaration and injunction to 
restrain plaintiff building— Previous attempt by plain- 
tiff to get the consent of defendant — Defendants silence 
— Inference. 

I The plaintiff, desirous of reconstructing a w’all which 
I belonged to him and to the defendant in common, ap- 
j proached the defendant for his consent both informally 
' and also by sending him registered notice. The de- 
' fendant showed hostility and did not reply to the 
j notice. In a suit brought by the plaintiff for a decla- 
ration of his right and an injunction to restrain the 
defendant from obstructing the plaintiff building the 
wall, on objection taken as to the maintainability of 
the suit, it was Tield that the only inference from the 
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attitude of the defendant was that he was unwilling to 
give his consent, that no more evidence of any open 
rupture or quarrel was necessary to entitle the plaintiff 
to maintain the suit and that an injunction ought to be 
granted to avoid future litigation. 19 C.W.N. 887, 
Ref. to. {^Dorasivami lyer^ C^J. and Rama Rao^ 
Dodda Bachiah V. Bapiah. 9 Mys. L.J. 49, 

S. 64 — Rt^/ii to sue — Village graveyard reserv- 
ed for use of community — One member of community 
whether can sue. 

A village graveyard reserved for the use of the 
inhabitants of a particular community in that village 
cannot be said to be a trust in favour of anybody. The 
members of that community are only co-owners in that 
land and hence one of them can sue other co owners 
who pervert the use of the common property. A.I.R. 
1925 C. 298, 01*^1. Other cases referred. {Dalip 
Sin^b, J ) SHAMASUDDIN KHAN V. ABr3UL AZIZ. I. 
R. 1932 Lah. 625= 138 I C 691 = 33 P.L.R. 768 = A. 
I.R. 1932 Lah. 423. 

S. 54 — Scope-— If exhaustive — Suit for injunc 

tion by crc'litor against debtor — Maintainability. 

No suit for injunction can lie except under S. 54 of 
tae Specific Relief Act. There ih no obligation on a 
debtor either to sell his pioperty to pay off his debts or 
not to sell his property voluntarily so as to make it 
available for attachment and sale in execution in the 
event of a decree being passed against him. The 
obligation contemplated by S. 54 may arise from con- 
tract or independently of it. But a debtor’s obligation 
to pay his debts is only personal and cannot give rise to 
an action under the section. IIis obligation not to sell 
his property arises only after attachment and not before. ‘ 
{Miyogi^A/ C.) Balaram 7'. KeSHeo. 160 1.0 732 
= 8 R.N. 197-18 N.L,J. 123. 

S. 64 — Suit under — Competency —'Defendant 

building on plaintiff's land, 

A suit for perpeual injunction undei S. 54 of the 
Specific Relief Act restraining the defendant from build- 
ing on the plaintiff’s la id and from inteifering with his 
possession, is competent though the defendant had built 
two Kothas on the land before the institution of the suit, 
where the Kothas in question were erected very quickly 
and the plaintiff came into Court w’lthout any delay. A 
suit for pos'iession would have been the proper remedy 
only if the building had been constructed and occupied 
by the defendant long befoie the suit. (Rangi Lai,, 
/.) Tara Chand v. Mahain. 153 1.C. 211 (1)=7 
R.L. 402 = 36 P.L.R. 729 = A,I.R. 1934 Lah. 861. 

S. 54 — IVastr of money —If an irreparable in- 
jury. 

Waste of money is not an irreparable injury and un- 
der S. 54, Specific Relief Act, an injunction is not to be 
given when the injury, if any, can be compensated by 
damages. {Fernrs, J Cf) KOCHIRAM A. AmeSUR 
7. Municipal Corporation, Karachi. 7R.S. 67 
= 161 1.C. 862= A I.R. 1934 Sind 136. 

S 54 (c) — Injunction or damages — Discretion — 
Principles regulating exercise of — Difference between 
English and Indian laiv — Circumstances material for 
consider ai on. 

In a case where the plaintiff’s right of light or air 
has been proved or admitted to have been infringed, the 
English Couits have proceeded on the principle that the 
normal and natural relief that ought to be granted is by 
way of an injunction and not by awarding damages. 
The burden lies upon the defendant to satisfy the Court 
as a matter of equity that in the circumstances of any 
particular case the Court ought not to issue an injunction 
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j and on the principle that “he who seeks equity must do 
I equity,” the defendant who has acted with a reckless 
I disregard of the plaintiff’s rights has been held to be dis- 
[ entitled from invoking the aid of Court to award dama- 
I ges in lieu of injunction. The law in India is, however, 
different. In England, the plaintiff whose legal right 
has been invaded is prtma entitled to an injunction. 
In India the Court has jurisdiction to grant an injunc- 
tion in its discretion only in cases in which {inter alia) 
“the invasion is such that pecuniary compensation 
w'ould not afford adequate relief.” In considering the 
question whether an injunction ought to issue, the Courts 
in India are not concerned with the question if the 
defendant has acted in a high-handed manner or an 
unneighbourly spiiit but only with the question whether 
an award of drynages would or would not afford 
adequate relief to the plaintiff fi)r the invasion of his 
lights. In connexion theiewith, all the circumstances 
of the case must be taken into consideration, not only 
the injury to the plaintiff, but also the amount which has 
been laid out by the defendant, and the ("ouit ought to be 
chary of granting an injunction in ca‘>-ts where an injun- 
ction would be oppressive and influt hardship upon the 
defendant out of all proportion to the injury to the plain- 
tiff- (Case law discussed.) The defendants erected a 
fivestorejed building, in spite of warning, and had 
admittedly infringed the prescriptive right to light and 
ail entering through the windows in the northern wall of 
the plaintiffs’ thiee sloieyed building. 

Held, that award of damages and not injunction was 
an appropiiate remedy, having regard to the facts (/) 
that notwithstanding the erection, the plaintiffs* building 
remained substantially useful as business premises ; (ii) 
that, though the comfort and convenience in using the 
rooms facing north have been deleteriously affected, their 
business had not been in the least affected ; (iii) the 
defendants’ building was a magnificent structure erected 
on steel framework and any re-construction will inflict 
upon the defendants immense expenditure out of all 
proportion to the extent of the injury suffered by the 
plaintiffs by ieaso>', of the violation of their rights. 
(Page, C.y, and Das, /.) POOZUNDAUNG BAZAAR 
Co., I.TD. V. ELEERMAN’S ARRACAN RICE AND 

Trading Co., ltd. 12 Rang 200 = 151 1.0. 193 = 
7R.R. 61=A.IB. 1934 Rang 144. 

S. 54, 111. (r) — Support — Interference with — 

Suit to restrain — Actual damage not necessary. 

Every landow’ner has a right to the support of his 
land in its natural state. It is not an easement ; it is a 
right of propel ty. In a suit for injunction restraining 
1 the defendant from interfering with plaintiff’s right of 
! support, it is not necessary to show that the plaintiff has 
sustained actual damage. It is sufflcient to show that 
the injury is imminent and certain to result from the 
defendant’s acts. {Mitter, J) TaMLUK TRADING 
AND Manufacturing Co., ltd. v, Nabadwip- 
chandra Nandi. 59 Cal. 363 =I.R. 1932 Cal. 488 
= 138 I.O. 667 = A.I R. 1932 Cal. 542. 

S. 66 — Frame of suit — Defendants who are pro- 

prietoAs building Kothas on cremation ground. 

Where the plaintiffs as the representatives of the 
j Hindu inhabitants of the village sued the defendants, 
I who were two of the ptoprietors, for their ejectment 
' from the land in suit on the graund that it was part of 
I the area reserved as a cremation ground and that the 
I defendants had no right to build Kothas on the area in 
suit thereby infringing tne plaintiffs* rights, 
j Held that technically speaking, the plaintiffs* suit for 
! ejectment of the defendants who were the village pro- 
! prietors, was not properly ‘framed and that the suit 
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ought to have been for a mandatory injunction asking 
the Court to demolish the recently erected Kothn^ and 
that that object could easily be attained either by 
amending the plaint or giving the proper relief to the 
plaintiffs although it was not specially asked for. (^As[ha 
Ilatdar, /.) NAND RAM v. JAI CHAND. 153 I 0. 
968 = 7 E.L. 483 = 36 P.L.R. 253 = AI.R. 1934 Lah. 
1009. 

S 65 — Relief under — Apprehension of damais[e 

•^Trces overhanging crops 

Wnen there is a reasonable apprehension of damage 
to crops by the overhanging of trees on neighbouring 
land, the owner of the crops is entitled to an injunction 
to compel the owner of the trees to cut the overhanging 
branches. {Butler^ /.) PUTKAYA v Kishna (tOTA. 
40L.W. 639 = 152 10. 579 *=1934 #4 W.N 1188 = 7 
R.M 255 = A.I.R. 1935 Mad. 31 = 67 M L.J. 442. 

S. 56 — Right to relief under — Delay in suing, if 

can bar. 

Where the defendant builds on the wall which is the 
exclusive property of the plaintiff anti w'hich is known 
to the defendant to be the plaintiff’s execlu'.ive property, 
the defendant by his action commits trespass on the wall 
of the plaintiff and the trespass continues and will con- 
tinue to be committed as long as the wall of the defend- 
ant is not removed. Tlierefore the plaintiff is entitlea 
to the issue of a mandatoiy injunction ordering the 
defendant to demolish the poition built on the wall and 
it cannot be held that the plaintiff has lost his right to j 
get the wall of the defendant, which has been built on 
the top of his own wall demolished, simply by delaying 
the institution of the suit for a few months. (Abdul 
Rashid, J.) MT. BHAGWANTI v. MOHAN SiNGH. A. 
I.R. 1934 Lah. 847. 

S. 55 — Right to relief under — Delay in sutng^ if 

can bar. 

The grant of a mandatory injunction is an equitable 
relief which it is discretional y with the Court to grant 
or to refuse. Ordinarily a gieat deal of delay in tlie in- 
stitution of the suit would disentitle the plaintiff to the 
grant of a mandatory injunction. However the question 
as to whether there has been unreasonable delay in the 
institution of the suit depends on the circumstances of 
each particular case. (Abdul Rashid, /.) Mr. CHAG- 
WANTi V. Mohan Singh. A.I.R. 1934 Lah. 847. 

— — S. 66 — Right to sue — Representative suit — Special 
damages, if necessary . 

Where land had been reserved many years ago for a 
specified purpose, namely, for burning the dead, it is not 
open to the defendants who are proprietois to divert it 
to any other use by building Kothas and thus reducing 
its area. The plaintiff as representatives of the Hindu 
inhabitants of the village can sue for a mandatory in- 
juRction asking the Court to demolish the Kothas. No 
question of special damage arises in a case of this des- 
cription and it is no defence that the plaintiffs would 
not be prejudiced in any way while burning their dead 
because the land on which the Kothas stand is only a 
small portion out of the whole plot. (Agha Haidar^ J ) 
Nand Ram V. JAI CHAND. 153 I.O. 968 = 7 R.L. 483 
= 36 P.L.R 253 = A.I.R. 1934 Lah. 1009. 

■■ -S. 66 — Damages or infuucti m — Ri^h to. 

Damages and injunction are two remedies alternative 
in character given in respect of the .same wTong, viz., an 
infraction of the legal right by way of ea'.ement ; and 
such an infraction takes place only when the deprivation 
is such as to amount to a nuisance. (Pandrang Row^ 
/.) Bhushanam z/. Umapathi Mudauar. 1591. 
0. 888 = 8 RM 575 = A.IR 1936 Mad. 870. 

■ “S. 56 — Monetary relief adequate — Refusal. 
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Where equally efficacious relief can be obtained by 
monetary compensation, injunction should not be grant- 
ed. (Ferrers, J-C. and Ruprhand. A/C.) MORU- 
MAL 77. (jOBINDRam. I R. ]933 Sind 191 = 144 I.C. 
452 = 27 SLR 41 = A.I.R. 1933 Sind 176. 

■ S 66 — Relief under — Discretion of Conti. 

Under the Law in India declarations and injupctions 
are disci etion ary forms of specific relief and under S 56, 
Specific Relief Act, the Court may refuse to giant an 
injunction if the plaintiff has by acquiescence or other 
conduct disentitleii himself to such lelief. (Sir John 
Wallis.) HGKUM CHAND v. MAHARAJ BaHAOUR 
Singh. 60 LA 313 = 12 Pat 681 = 36 Bom LR 990 
= 58 O.LJ. 56 = 14 Pat.LT 559 = 38 LW 306 = 
1933MWN 882 = 1933 A L J. 1326 = I R. 1933 P. 

0. 187 = 144 I C. 346 = 37 C.WN 1021 = A.I.R. 1933 
P.C. 193 = 65 M L.J. 163 (P C.). 

S hZ— Right to relief under -^Want of diligence 

— Jf fatal. 

Want of diligence or lack of prompt action on the part 
of the plaintiff is fatal to the relief of injunction claimed 
by him against an alleged encroachment. (Adaison and 
Dm Mohammad , JJ.) JAI NARAIN v. MUNICIPAL 
Committee, DELHI. 157 I.C. 966 = 8 R.L. 164 = 37 
P.L.R. 160. 

S. 56 — Scope, 

S. 56 refers only to permanent injunction, temporary 
being governed by O 39, C. P. Code, (fort Williams, 
J.) A. Milton & Co v Oiha Automobile Engi- 
neering Company. 57 Cal. 1280 = I R. 1931 Cal. 
380 = 130 10 252 = A.I.R. 1931 Cal. 279 
-S. 66 — Scope and applicability — Temporary in- 
junction. 

S. 56, Specific Relief Act, relates to permanent injunc- 
tion and cannot be made directly to apply to a temporary 
injunction which is governed by the provisions of O. 39, 
C P. Com. (Kendall, /) R.AGHUBaR DayaL MiSRA 
77. Shankar Lal. 152 1.0 98 = 7 R A. 257 = A.I.R. 
1934 All. 876. 

■■—56 (a) — Bai under section — Scope. 

The plaintiff obtained pos.session of property under a 
decree and defendant filed an application under O. 21, 
R, 100, C. P. C^de. The plaintiff filed a declaratory 
suit with the prayer for perpetual injunction of proceed- 
ings under under O. 21, R. 100. 

I field, S. 56 (a) was not a bar as there was a 
i multiplicity of proceedings. (Kuheant Sahay and Khaja 
Mohammad Noor, // ) RaDHA MADHAB JIU 
Thakur V. Rajendra Prasad Bose. 12 Pat. 727 
-=1491.0 809=6 R.P. 652= 14 Pat.L.T. 258 = A. 

1. R. 1933 Pat 250. 

S. 56 (a) and (1) — I nj unction to restrain execu- 

tioH sale — If cm be granted. 

Wheie the plaintiff’.s property, to which his rights 
have been established, is attempted to be wrongfully sold 
in execution, he has a right to restrain it by an injunc- 
tion, since the result of allowing the sale to go on would 
be a niultiplicity of proceedings in future between him 
and the would-be purchaser. The principle enunciated 
in Cl. (/) of S. 56 of the Specific Relief Act cannot be 
applied to such a case, because there is no principle or 
pre:edent which compels a person whose interests are 
not at all affected by a decree and again^st whom that 
decree is not binding to satisfy that decree. He cannot 
be made to stop the sale by depositing the decree 
amount. (Afasim Ali, /) KUMAR PRATIVA NaTH 
Roy 77. Benode Behari Ghose 162 1.0.296 = 8 
R.O. 688 = 61 O.LJ 76=A.I R. 1936 Oal. 181. 

——3 66 (b) — Applicability— Proceedings pending 
before same Court* 
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SPBOIFIO BELIEF ACT (1877), S. 66. ; 

Where two proceedings are pending in the same Court j 
between the same parties Cl. ((5) of S. 56 has no appli- | 
cation and the Court can always regulate its owm pro | 
ceedings as the prohibition under Cl. {d) operates only [ 
in respect of Courts which are not subordinate in the i 
sense that they are co ordinate or superior and not in j 
respect of the Court itself which must always be taken j 
to be competent to regulate its owm proceedings. (A///- i 
Sahay ami Khaja Mohammad Noor^ JJ.) KaDHA 
Madhab Jiu Thakuk V. Kajendka Prasad p>ose. 
12 Pat 727 = 149 1.0. 809-6 BP. 652 = 14 Pat.L. 
T. 268 = A.I.E. 1933 Pat. 260. 

S. 66 W)-~Applicabiltty—Pyo(eedtng5 pending 

in Court of higher gtade. 

S. 56 of the Specific Relief Act bars a suit for an 
injunction seeking to stay proceedings in a Court not 
subordinate to that from which the injunction is sought. 
^Zia-nl^ Hasan, J.) EFISAN BEG v. RaHM.AT A LI. 152 

I.O 798 = 7 B O 247 = 11 O.W.N 1376 = A.I.B. 1935 
Oudh 47. 

S. 56 (b ) — Si ope. 

S. 56 {h) contemplates injunctions directed to the 
Court itself and does not prevent any Court from making 
an order in perwnam forbidding an individual fioni 
prosecuting proceedings in another Court. (^Lort 
Wtlltams, /.) A. MiLTON cS: CO. j/. OJHA AUTO 
MOBILE Engineering Company. 57 Cal. 1280 = 1. 
B. 1931 Cal. 380 = 130 I.C. 252=A.I.B. 1931 Cal. 
279. 

S. 56 (b) — Suit for declaration ami tn/ unction 

— Decliration only, if can he granted. 

Wiiere a person files a declaratory suit with a prayer 
for perpetual injunction he can be granted a declaration 
if his case is true even though he is not entitled to an in 
junction i^Kuhvant Sahiy and Khaja Mohammad 
Noor, JJ.') Radha .Madhab Jiu Thakur v. Uajen- ! 
DRA Prasad Bose, 12 Pat. 727 = 149 I.C 809 = 

6 E.P 652 -14 Pat.L.T. 258-A.I.B. 1933 Pat. I 
250. I 

S. 56 (f) — Applicability— Temporary injunction ■ 

in case under Copyright Act. 

In a case of infringement of copyright the application 
for temporary injunction is governed by S. 6 of the 
Copyright Act and not by S. 56(/)of the Specific Relief 
Act. ^Ta^p, J.) Kartar Singh v. Ladha Singh. 
I.B. 1931 Lab. 634 = 132 I.C. 586 = A,I.B. 1931 Lab. 
624. 

Ss. 66 (f) and 21 (b)— Contract to employ 

people— Breach of— Injunction to prevent. See SPECIFIC 
Relief Acr, Ss. 21 {b) and 56*F. 14 Lab. 330 = 34 
P.L.B. 975 = A.I.B. 1933 Lab. 203. 

S. 56 (g) and {\)— AppUrahihty— Light and air 

— Interference — Right to injunction. 

Where it had been established on facts that the con- 
struction of a wall adjoining P's house by the adioining 
owner w’ould not amount to a nuisance and the reduction j 
in the quantity of light and air that would be available 
to P could be compensated by way of damages. 

Held, that S. 56 (i) and (g). Specific Relief Act, 
applied and that P was not entitled to the injunction 
prayed for. A.I.R. 1934 Rang. 144, Foil. {Pandurang 
Row,J) BHUSHANAM V. Umapathi Mudaliar. 
159 1 . 6 . 888-8 B.M. 676 = A I.B. 1936 Mad. 870. 

• S. 56 (i)— Encroachment of shamilat land-- 

Suit for mandatory injunction when maintainable, 

A suit was instituted by some of the proprietors of a 
village for a mandatory injunction on the allegation that 
the defendants had constructed khurlis and other build- 
ings on shamilat land used as a passage for all the 
village proprietors. The trial Court found that encroach- 


STAMP ACT (1899), S. 2. 

inent had been made recently but it was not clear from 
the judgment whether they were on the land the whole 
of which was used as a p«tssage. 

Held, that ihe suit in that form could be maintained 
only if the encroachment was entiiely on the passage, 
and that otherwi'^e the plaintiff must sue for possession 
(JaiTafJ.) SaNTU v. NARAIN SINGH. 132 I.C. 
199 = A.I.B. 1931 Lab. 494. 

' S. 66 (k) — Scope. 

i An injunction cannot be granted w’here the applicant 
I has no personal interest in the matter. {.4ddtson, /.) 

1 N. W. Ry. Administration v, N. W. Ry. Union, 

I Lahore. 14 Lab. 330 = 148 I.O. 49 = 6 B.L. 493 = 

I 34 P L.E. 975 = A.I R. 1933 Lab. 203. 

I SPSS SUCCESSIONIS— Meaning of. .9^^ Hindu 
; Law— Will. 59 C,al. 859= A IB. 1932 Cal. 600. 

STAMP — Affidavit filed in ciiminal case -Stamps 
I upon it should be Court fee stamps, not noiviudicial 
! stamps. See EVIDENCE— ADMISSIBILITY. 58 Cal. 
1211. 

Document admitted as acknowledgment — Appeal 

1 — Question whether document is proniis'*ory note ^ee 
; Stamp act. S. 35. 57 Mad, 7«3 = A.I.B. 1934 Mad. 

I 600 = 66 M.L.J. 703. 

' STAMP ACT (II OF 1899) — Kabtn-nima — 

I Stamp, if mcessary, 

j A Kabin-nama, pure and simple, does not require 
I any stamp iAgha Haidar, /.) MT. MiRAJ BeGAM 
! V. Seth Ram Parshad cS: Sons. A.I.R 1936 Lab. 

! 122 . 

j •Stamp duty — iJc termination of — Evidence 

I dehors instrument — Court, if < an c nnnder. 

The stamp duty payable upon an instiument must be 
determined by referring to the terms of the document 
and the (>ourt is not entitled to take into consideration 
evidence dehors the ink'll ument itself. {.Page, C,J,% 
My a Rn and Mosel y^ JJ.) C. R. M. M. L. A CHKIT- 
yar Firm, In re. 13 Rang. 613=157 I.C. 538 = 8 
R R. 99 = A.I.R. 1935 Rang. 243 (S B.). 

Strut conUructicn, 

The Stamp Act being a fiscal enactment, its provi- 
sions should as far as possible be construed in favour of 
the subject. Art. 57, Stamp Act, construed. {Hasan, 
C.J., Raza and Risheshwar Nath, JJ.) BOARD OF 
Revenue v. I.alta Bakhsh Singh. 6 Luck 601 = 
IR 193lOudb 241 -132 I C. 225 = 14 O.L.J. 224=8 
O.W.N. 116 = A.I.R 193lOudb99. 

S. 2 {h)—' Rond''— Date of payment need not be 

staled. 

It is no part of the definition of “bond” that the date 
of p.tyment should be stated {Gruer, A./ C.) 
ChhaGANI.al V. emperor. 31 N.L.E. 108 = 163 1. 
0 952 = 7 E.N. 150 = 36 Cr.L.J. 493=1934 Cr.O. 

1 298 = A I B 1934 Nag. 261. 

S. 2 (6) — Rond — Definition not exhaustive. 

Per Sulatman, /^./C.— The definition of ‘bond* in 
S. 2 (5) is not exhaustive. {Sulatman, A C.J., Mukerji 
and Roys, J J.) RaJ RaLAMGIR, hi the matter of. I. 

R. 1931 All 605 = 133 I C. 167 = 1931 A.L.J. 608 = 
AIR 1931 All. 392 (PB.). 

S. 2 {b)—Bond and acknoudedgment— Distinc- 
tion betiieen — Acknowledgment — Promise to pay if 
included. 

There is a clear distinction between an ' acknowledg- 
ment” and a “bond*' as defined in the Stamp Act, and 
if a ‘ promise to pay** is imported into an ‘‘acknowledg- 
ment** the distinction between the two will practically 
disappear when the ackowledgment is attested. A 
promise to pay cannot be deemd to be included in an 
acknowledgment for the pur|)Ose of the Stamp Act, 
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STAMP ACT (1899). S. 2. 

A.I.R. 1919 Nag. 141 and 22 Cal. 757, Ref. {Bhide, /.) 
Jagannath V. Mt. Chauu. I.R. 1933 Lah. 208= 
142 1.0. 636 = 34 P L.R. 417=A.IJl. 1933 Lah. 271. 

-S. 2 (6) (1 )) — Account books — Balance in account 

books sighted and attested — Obit gait on to pay expressed — 
If constitutes bond. 

Mere signing of a balance in account books, even if it 
is attested does not neces‘*arily make such instrument a 
bond. Even if the obligation to pay is implied, it does 
not do so. But where words are added showing an ob- 
ligation to pay. the matter becomes different. Where a 
‘ruju* and a ‘chitti’ were executed on the same day and 
the ruju was an acknowledgment of debt by signing a 
balance in creditor's account books and it expressed an 
obligation to pay principal and interest and was not pa>- 
able to order or bearer and the chitti^as attested^ 

Held^ that the ‘ruju' and ‘chitti* formed one instru- 
ment of bond within S. 2 (5) (^' and was chargeable as 
such. {Gruer, A y C.) CHHAGANLAL ?>. EmperOR. 
31 N.LR. 108 = 163 10. 962 = 7 RN. 160 = 36Cr.L. 
J. 493=1934 Cr.C. 1298 = A LR. 1934 Nag. 261. 

■8. 2 (6) (b) — Applicability— Hundi not payable 
to bearer or order — Stamp payable on bond. See 1)EK1) 
—CONSTRUCTION— Bond or Hundi. 32 P.LR. 
763. 

■ 'S. 2 (10) — Agreement in writing allotting shares 

in consideration of transfer of business — Agreement 
even if in writing is not a conveyance. See COMPANIES 

ACT, S. 104. 16 Lah. 509 = A.I.R. 1934 Lah. 533 
(S.B.). 

8. 2 (10) — Agreement to sell — Parties avoiding 

execution of conveyance — Duty payable — Agreement, not 
amounting to conveyance . 

If, after entering into a contract to sell, the parties in 
spite of the risk that either party may resile from the 
contract, refrain from getting an actual deed of convey- 
ance prepared they can successfully evade the payment 
of higher duty. If the parties choose to be satisfied with a 
mere contract for sale, without an actual deed of sale, 
stamp deed payable on a conveyance cannot be demanded. 
The vendor company entered into an agreement on 26th 
January, 1921, to sell all their business undertakings and 
assets including goodwill, freehold hereditaments, etc,, 
with effect from 1st January, 1920 The agreement 
recited that the purchase shall be completed on such 
date as shall be mutually arranged. After execution of 
this document a sale deed was executed by the vendors 
in respect of the immovable property but no deed of 
transfer was executed as regards the goodwill, and 
movable property. The agreement deed was stamped 
as agreement deed and bore 8 annas stamp only. 

fields that the agreement deed did not amount to a 
conveyance but was merely a contract to sell although 
the parties intended that when completed it should take 
efifect from 1st January, 1920. It was therefore properly 
stamped. Commissioners of Inland Revenue v. Angus 
Co., (1889) Q.B.D. 579, Rel. on; 20 Bom, 4^2, 
Dist. (Sulaiman, Baner/i and fCing, J J.) SWADESHI 
COITON Mills company, Ltd., in re. I.R. 1932 
All. 322(2) = 137 I.O. 337 = 1932 A.L.J. 394=A.IR. 
1932 All. 291 (8.B ). 

—8. 2 (10) — '‘Conveyance'' — Contract constituting 
allottee's title consisting of agreement to transfer pro- 
perty in future— Companies Act, S. 104, 

An actual transfer of properly is an essential feature 
of a “conveyance.*' A contract “constituting the title 
of the allottee*' consisting merely of an agreement to 
transfer property in the future cannot be treated as a 
“conveyance.** {Addison, Jai Lai and Bhide, //.) 
Bhola Ram and Sons v. Emperor. 15 Lah. 501 


8TAMF ACT (1899), 8. 2. 

= 150 10. 781 (2) = 7R.L. 24=36 P.L.R. 9=1934 
Cr.C. 835 = A 1 R. 1934 Lah. 630 (8 B.). 

8 2 (10) — Mortgage by deposit of title-deeds — 

Confirmatory letter — Whether requires stamp. 

A confiimatory letter with reference to a mortgage by 
deposit of title deeds does not amount to a conveyance 
so as to require stamp or registration. {Rupchand 
Bilaram, A J.C.) TaYABALI v. PaRPATIBAI. 26 8. 
L.R. 29 = I.R. 1932 8lnd 106 = 139 I.O. 96 = A.I.R. 
1932 8ind 73. 

8. 2 (11) — Pro note duly stamped — Loss or 

removal of stamp — Document admissible. See STAMP 
ACT, S. 35— CONSTRUCTION. 1934 A.L.J. 1202= A. 
LR. 1984 All. 388. 

Ss. 2 (11) and 12 —Stamp not cancelled — Ad- 

mnsibility V document. 

Where in a promissory note out of four stamps only, 
thiee were cancelled and one w'as not cancelled. 

Held , the document was inadmissible. A.I.R. 1929 
Kang. 270, Rel. on. {Harrison and Addison, //.) 
K KAZAN Shah v. Atta Ullah. 6 I.R. (Lah.) 61 = 
146 I C 154 = 34 P LR. 1062 = A.I.R. 1933 Lah. 143 
(2). 'll 

8. 2 (16) — Decree for partition —Failure 

judicial stamp — Powe} of executing Court to ' 'use 
execution. 

Where a partition tlecree is not drawn up on judicial 
stamp paper, there is no decree at all and the executing 
Court can refuse execution. The fact that in such a rase 
the party has mistakenly furnished Court fee stamp and 
the Court mistakenly permitted the decree to be drawm 
up is immaterial. {Dnlip Singh, /.) DILBAGH Rai v. 
MT. Teka Devi. I.R. 1932 Lah 167 = 136 I.C. 686 
=33 P L.R. 343 = A.I.R. 1932 Lah. 249. 

8. 2 (16) and 8ch. I, Art. 46 — Decree for 

partition — Preliminary decree defining share — Not final 
order and not chargeable. 

In a suit for partition and making over of certain 
fraction of the e.state to the plaintiff, the decree stating 
that plaintiff is entitled to a certain fraction does not 
divide the property in severalty and therefore is not 
required to be stamped under S. 2 (l5) read with Sch. 
I. Art. 45. To make the order chargeable with stamp 
duty, it must effect an actual division by metes and 
hounds of the property. The decree which states that 
the plaintiff is entitled to a fraction is only a prelimi- 
nary decice, and the suit remains pending until actual 
division has been effected. Proceedings instituted for 
dividing the property by metes and bounds cannot there- 
foie be deemed to be execution proceedings. 29 Bom, 
366 ; 32 Cal. 483 and 35 Mad. 26, p'oll. {Baguley, 
/.) Maung Chit Sai v. Maung Thein. I.R 1932 
Rang. 200 = 139 1.0. 673 = A IR. 1932 Rang. 120. 

8. 2 (16) and 8ch. I A (as amended in 

Madras) — Instrument of partition — Agreement to effect 
future partition. 

A partition list which does not itself effect any divi- 
sion but is merely an agreement for effecting a future 
partition on terms agreed is not an instrument of parti- 
tion within the meaning of S. 2 (15) and is liable to 
stamp duty as an agreement under Sch. I- A, Art. 4. 
{Pandalat, J.) GaNGAIYA za CHINA LiNGAlYA. 6 

LR. (Mad.) 88(1) = 146 I.C. 629 (2)=A.IR. 1933 
Mad. 162. 

— J — 8. 2 (16) and Art. 45 — ''Instrument of parti- 
tion* — Compromise decree in partition suit. 

A decree reciting “a razinama** made by consent of 
parties in a partition suit and allotting specific properties 
to the several parties and further directing other parties 
to deliver possession falls within S. 2 (15) and is charge- 
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able with stamp duty under Art. 45 of Sch. 1 as a final 
order affecting partition, (^aea, Bisheshwar Nath and 
Smith yy.) muzaffar Hussain v. Sharafat 
Husain. 9 Luck. 270-6 I.B. (Oudh) 144=146 1. 
O. 606 (1)= 10 O.W.N. 1222 = A.I.R. 1933 Oudh 662 
(F.B.). 

S. 2(16; — Instrument of partition — Construe- I 

tion — Description as co owners^ if necessary. 

Under S. 2 (15) the parties need not be really co- 
owners in eye of law. Still if they purport to be co- 
owners and if the document is executed in that capacity, 
it would come within the definition of partition. The 
very fact of the reference to properties as those in which 
the parties have ci rtain shares indicates that they purport 
at least to deal with them as co-ow’iiers. Even if the 
description as co owners is not actually found in a docu- 
ment it IS still open to the Court to find on proper con- 
struction of the terms thereof whether the parties purport 
to be CO owners of the property or not. (^Sundaram 
C hefty and Pakenham PValsh . f J.) VknkatAPPA 
Naidu Musal Naidu. 150 I.C 119 = 6 B M 700 
= 39 L.W. 167 = A.I.R. 1934 Mad. 204. 

S. 2(16)(b) —Lease — Aetreement to occupy por- 
tion of railivay land for construction of petroleum ins 
tallation ^I '^ned by hath parties — Kestnettons on mode of 
enjoyment and against sub lettinir — Ai>reement termina- 
ble by short notice — License or lea^e — Stamp duty. 

An agreement was executed on a blank paper and 
signed by the Railway Company and the Hurmah Shell 
Oil (’onipany who was called the licensee. The licensee 
was to have the temporary use (jr occupation of a plot of 
land for constructing atul maintaining a petroleum | 
installation; the specifications for the corn-truction were , 
subject, however, to the approval of the Railway. The ' 
Oil Company should allow' free access at all times to 
the authorized officers of the Railway and was bound to 
obey any direction'' foi repair or reconstruction. The 
rent was payable in advance; local cesses and taxes 
were to be paid by the Oil Company. The licensee had 
no power to transfer or sub-let. The agreement could 
be put an end to by 3 mr^nths’ notice or in the event of 
breach of any stipulation, by a week’s notice. The 
agreement further provided that nothing therein con 
tained should Ire construed to create a tenancy in favour 
of the Oil Company, that the Railway would have full 
power to direct from time to time the mode in which the 
liberties and licenses should be exercised by the Oil | 
Company and that the Oil Company should indemnify j 
the Railway against all claims demands and damages. 
The question W'as if the agreement should be stamped 
as a “lease” or if it w'as only a license. 

Held^ that the nomenclature used by the parties was 
by no means conclusive of the question, that so long as 
the transaction remained in force and was not terminat- 
ed, the Oil Company had for the time being e.\clusive 
possession and enjoyment of the land, and as such was 
not a mere license within the scope of S. 52 of the Ease 
ments Act, that S. 2 (lf^)(<J) of the Stamp Act contem- 
plated as much a composite agreement signed by both the 
lessor and lessee as an unilateral agreement .signed by 
the lessee only, and that the document was a lease with- 
in the definition of that term under S. 2 (l6) {b) and so 
chargealrle as such under Sch. I, Art. 35 {a) (Jv) of the 
^>tamp Act. 48 Mad. 368, Dist. { Sul at man. C 
Mukerji and ICing, //.) BURMAH SHELL OlL STO- 
RAGE AND Distributing Co. of India, Ltd., in 
the matter of. 66 All 874 --6 I.B. (All.) 146 = 146 
1.0.674 = 1933 A.L.J. 749 = A.I.B. 1933 All 736 
(F.B.). 


STAMP ACT (1899), S. 2. 

S. 2(17) and Art. 40 — Applicability — Consent 
decree creating charge — Property not subject of suit — 
Liability to stamp duty. 

A consent decree creating a charge on immovable 
property which is not the subject matter of the suit does 
not require to be stamped under the Stamp Act. {Beau- 
mont, C.J., Broomfield and Wadta, //.) SHARaN 
basappa z/. Sanganbasappa. 59 Bom. 469=166 
I.C 960 = 8 E.B. 40 = 37 Bom.L.R. 346 = A.I.R. 1935 
Bom. 256. 

S. 2 (17) — Applicability — Deed stating remit of 

partnership account — Party under obligation to pay 
agreeing to hold property on behalf of other person-- 
Effect — Document as one of mortgage. 

A document in Guziati exemted in favour of one ^ by 
his partnei G, after stating that the accounts between the 
parties had been Examined by an arbitr.tor, went on to 
state that a sum of Rs. 1,12,500 had been found to be 
due to V. This amount the executant 6r proiiiised to 
pay as soon as his movable and immovable properties 
situated in Calcutta and its suburbs could be sold. In 
the paragraph which followed, the executant said: “I 
havejlands and estates in Kankurgachi, BeIur,^Maniktola, 
Manharpuker and Pini, etc Suits are pending in respect 
I of some of them, as there are disputes in connexion with 
j documents relating thereto. Some of the disputes are 
; settled and the rest will be settled in a short time. And 
I for selling these lands and estates, I have in my posses- 
I sion their title-deeds. VVMien they are sold, I will pay- 
in full anyhow your dues within fom years. Till then as 
a security I pledge to you all these properties and the 
properties of my share in the company. The documents 
thereof which I hold are to be deemed to be held on 
your behalf. After paying your debts I can make any 
other disposal. I pass the writing to that effect*’. 

Held, whether the word “pledge’* w'as a correct trans- 
lation of the vernacular word or not, the document had 
got to be taken as a whole and taking the document as 
a whole, there could be no doubt tliat the document did 
amount to a transfer by way of assurance or mortgage. 

Held further, ihat the mortgage attached to the pro- 
perty which was specified, that is to &ay w-hich was ascer- 
tained or ascertainable on reference to the title-deeds 
mention of wrhich is to he found in the document; in 
other words, the mortgage attached to the property which 
could be ascertained with reasonalile certainty and the 
deed was therefore liable to duty under S. 2(17). (C. 

C. Ghose, A C.J.. Pearson and Mukerji. J J.) VeRAJ. 
LAL Muljee V. Secretary of State. 134 I.C. 
1269 = I.R. 1932 Cal. 63= A.I.R. 1931 Cal. 732 
(S.B) 

S. 2 (21) and Sch. I, Art. 48 i\D—Pcnver of- 

attorney — Vakalat to Advocate in Presidency Small 
CauiC Court — Stamp duty. 

I A vakalatnama executed by a client to his Advocate 
to be used in the Bombay Presidency Small Cause Court 
I is a power-of-attorney as defined in S. 2 (21) of the 
I Stamp Act and is chargeable with a stamp duty of 
I Rupee one under Art. 48 (b) of Sch. I of the Act, 
as applied to Bombay. {^Murphy and Divatia, //.) 
Hormusji V. Nana. 68 Bom. 597 = 161 I.C. 709 = 
7 B B. 74 = 36 Bom L.B. 658 = A.I B. 1934 Bom. 
299. 

-S. 2 (22)^ — Promissory note or acknowledgment 

— Document held to be mere acknowledgment. See 
Deed — Construction — acknowledgment or 
PROMISSORY NOTE. 1931 A.L.J. 230=A.I.E. 1931 
All. 302. 

S. 2 {,22)— Promissory note''— -What constitutes 

— Agreement to repay money withdrawn from Court — 
Teit for determining nature of document . 


Q. D— 206 
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STAMP ACT (1899), S. 2. 

S. 2 (22) extends the de6nition of “promissory note*’ 
as given in the Negotiable Instruments Act in certain 
ways but it does not do away with one essential char- 
acteristic of a promissory note that it must contain a 
promise to pay to some person or persons or to their 
order or to the hearer of the note. A document v^as in 
the following terms: “A sum of Rs. 17,000 has been in 
Civil Court deposited to your credit to the account of 
the suit. To day I have withdrawn that amount on 
furnishing security. We shall repay to yo i the said 
sum together with interest thereon at the rate of 6 per 
cent, per annum fiom this day as soon as you settle the 
High Court affairs. If it shall be ordererl l)y the Court 
that the aforesaid amount should be deposited in ("ourt. 
we shall deposit only the said amount in Court and pay 
to you the amount of interest accruing thereon till the 
date ” f 

Held, that the document was not a promissry note 
within the meaning of S. 2 (22) of the Stamp Act 

Per Cormshf J . — In deciding whether a document is 
a promis>ory note, the question is w'hat is the dominant 
or the substantial effect of the instrument. And in the 
determination of the question two te^t> are applicable, 
namely, whether it was the intention of the parties, that 
the instrument should be a promissory note, and whether 
the document was a promissory note in the common 
acceptation of the term by businessmen. (AV///y a^td 
Corms/l, /y) VENKATAKATNAM V. PUICHAYYA. 

I R 1933 Mad. 197-1121.0. 121-1933 MWN. 
210 -37 L.W. 260-A.I.R. 1933 Mad. 306-64 
M L J. 204. 

Ss. 2 (23), 3 and Sch. I, Art. 53—Cas/i m.mo. 

contatntng ivarniftty — If a reaipt. 

The terms of the document in question were as 
follow’s: “No. 3478, ('ash memo, the Inclo-Purma Watch | 
Co., 497, Dalhousie Street, Rangoon, 8th June, 1933. 
One Sil E and C 834, Water proof pad Rs. 34. No. 
3,24,161. Total Rs 34. 

IVatch IVarranty. — The above article is guaianteed to , 
keep good lime tor a period of two years unless over ^ 
wound, broken or given to other repaiiers. 1 

(wSign) R.R.D.” | 

Held that initials at the foot of the document relat- j 
ed solely to the alleged warranty and that the docu ; 
ment gua receipt had not been executed and was not i 
liable to duty. 

Held, further, that even assuming that the document 
had been duly executed within S. 3, it w’as not a receipt | 
within S. 2 r23) of the Act. (Case law referred.) (Huge, j 
C.y , Has and Sen, //.) FINANCIAL COMMISSIONER, j 
Burma v. Indo Burma Watch Co., Rangoon. 12 
Bang. 174 - 6 R.R. 260 - 148 I C. 886 - A.I.B. 1934 
Rang. 49(2)(S.B.}. 

-Ss. 2 (23) and 62 — "'Receipt'' — Atknoioledg- 

ment of batta by witness. 

The definition of “receipt” in S. 2 (23) is applicable 
only to instruments executed by the payee in favour of | 
the payer and not to acknowledgments of payment made 
to a third person. A memorandum which signed by the 
witness to intimate to the Court that he his received the 
diet money to which he wms entitled under the rules and 
which filed in Court, is not a “receipt” or an ack 
nowledgrnent made to the payee and does not require 
stamp. {Bisheshwar Nath and Rt^ch, J /.) EmpeROR 
V. Mahipal Singh. 8Luck. 164-IR 1932 Oudh 
398 = 140 I.C. 192-33 Or.L J. 925-9 O.W.N. 862 = 
1933 Cr C. 91- A.I.B. 1933 Oudh 61. 

S. 2 {Z^)--Wakf “alalaulad wal khandan'* — 

Nature. 

Held, that a document which purported to be wakf 
alalaulad wal khandan was A deed of settlement within 


! STAMP ACT (1899). S. 9. 

the meaning of S. 2 (24). (^Smith, J.) EMPEROR v. 

' .^HMAD Zaman Khan. 6 IR. (Oudh) 143 = 146 
IC 569=10 O.WN 997 = 35 Or L.J. 83 = 1933 Cr. 
C. 1392(2) - AIR. 1933 Oudh 461. 

— -3. 3 and Sch. I, Art. 12 — Decree in terms of 
award — Stamp duty payable. 

A decree of Court in the terms of an avvtrd is not an 
instrument chdrgea'nle w’lth stamp duty. i^Irvincf, F.C.) 

Reference under S. 56(2) of the Stamp Act. 

11 Lah L.T 147. 

S 6 and Sch. I Art. 62 ( c)—Sa/e of 29 bonds 

for a lump sum by one instrument— Stamp duty payable. 

The plaintiff puichased 29 bonds from the second 
defendant for a lump sum of Rs. 2,425. The sum of 
the amounts due on the several bonds was Rs. 6,040. 
The sale-deed in favour of the plaintiff bore a stamp 
duty of Rs. 5. On a reference relating to the sulficiency 
of the stamp. 

Held, (by the Full Bench, Niamatullah and Benner , 
yy , dissenting) that(^/)S. 5 w'as inapplicable. The 
expression “distinct matters’* is equivalent to “tlistinct 
tran.sactions” and not a transaction comprising several 
items. No distinction can be made from the p(jint of 
view of interpreting S. 5 between actional claims and 
other classes of property. A sale deed conipri-^ing several 
Items of property cannot beheld to compiise several 
“distinct matters” within the meaning of S. 5; (//) under 
Art. 62 read w’ith S. 13 of the General Clauses Act, the 
, stamp duty chargeable on the deed was only Rs. 5 
I {Afuher/i, Ag C,J., Ring, Ni tmatnllah, Bennet and 
I Iqbal Ahmad, J J.) RAM SaRUP v. jOTI. 56 All. 

I 468 = I.B. 1933 All. 273 = 143 I.C 486 = 1933 A.L. J. 
; 427 = A.I.R 1933 All. 321 (F.B.). 

' 'S. Q—Deed both lease and mortgage — Stamp to 

be used. 

Where a deed is to be taken both as a lease and as a 
mortgage, it must bear a stamp leviable in the case of a 
mortgage, which requires a highter stamp duty. 
i^Sundaram Chetty and Band rang RmK //^ GNANA- 
DKSIKAM PILLAI z> ANTONY. 58 Mad. 76 = 155 I.C. 
838 = 7 RM. 618 = 40 L.W. 246 = A.I.B. 1934 Mad. 
458=67M.L.J 455. 

S. 6 — Effeit— Right of election under S. 17, 

Negotiable Instruments Act — No modifiication by S. 6, 
Stamp Act. See NEGOTIABLE INSTRUMENTS ACT, 
S. 6. A I.B. 1932 Mad. 765 = 63 M.L.J. 648. 

S. 9 — Notification of Exemption, Cl. 8.S — Scope 

— Land arquired by State Railway from 7'rustecs of the 
Port of Bombay in exchange for Government lands — 
Exemption from stamp duty. 

The Secretary of State on behalf of the (k I. P. Rail- 
, way conveyed land** worth about Rs. 89 lakhs to the 
I Trustees of the Port of Bombay who in turn transferred 
I lands worth about 86 lakhs and paid Rs. 3 lakhs in 
I cash. The lands conveyed by the Trustees of the Port 
of Bombay were required for purposes of the Railway ; 
the question l:)eing raised whether the instrument of ex- 
change required to be stamped, 

I Held, that (1) the exemption contained in (’1. 85 of 
I the Notification of Exemp ion was intended to bring 
in all exchanges between any person and Government 
where the land was being acquired by Government for 
public purposes; (2) the land acquired for purposes of 
user in connection with the railway owned by the 
Government which can be used for strategic as well as 
for commercial purposes was acquired for public pur- 
poses ; (3) the expression “private person” was used 
in contradistinction to an “official person** or to a 
Government Servant and included the Trustees of the 
Port of Bombay ; (4) though the small amount, viz,, 
Rs. 3 lakhs, was paid in cash for equality of exchange 
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STAMP ACT (1899), 3. 12. 

having regard to the relative value of the land, the an- 
saction was clearly an exchange and not a sale which fell 
within the Wotification of Exemption. {Beaumont,, C, 
y. and Divatia„ /.) STAMP ACT (l899j, In tke 
matter of, 68 Bom. 437 = 151 I.O. 911 = 7 R B 94 = 
36 Bom Ii R. 467 = A I R. 1934 Bom. 231 , 

Ss 12 and 2 (11) — Admissibitity of document — ■ 

Stamp not canrelle i. 

Where in a promissory note out of four stamps only 
three were cancelled and one w’as not cancelled, 

Held, the document was inadmissible. A. I. K, 1929 
Rang 270, Rel. on. {Ihifrison and Addison JJf) 
Khaz\n Shah v. atta Ullah. 6 LR. (Lah.) 61 = 
146 I C. 154 = 34 P.L R 1062 = A.I.R. 1933 Lah. 148 
(2). 

S. 12 — Cancellation — What amounts to. 

Crossing a stamp Iiy drawing a line and J?ignmg on the 
second adjacent stamp IS not cancellation of the fiist 
stamp within the meaning of S. 12 of the Stamp Art. 
{Ba If, /) U Kvaw 7^ HaRI DUTT. 163 I.C. 631 
= 7 R R. 222 = A LR. 1934 Rang. 364 

-S. 12 — Object — One of several stamps not can- 
celled — Effect, 

The principle underlying S. 12 is that the possibility 
of a stamp affixed to an instrument being used again 
should be precluded. Where a promissory note had 
four one anna adhesive stamps affixed to it and one of 
them was not in any way cancelled. 

Held, that the note was insufficiently stamped. {Shadt 
Laf C\ /. and Ban^t fif /.) SOHAM LaI. NIHAT. 
Chand Z/. liACHUNArH Singh. 163 IC. 1076 = 7 
R.L 507 = 37 P.LR 494 = A.I R. 1934 Lah. 606. 

— "S. 12 (3) — Effective cancellation — Test. 

Where it is possible to u^e stamp a second time, in 

spite of the one line that is drawn across it, the stamp is 
not cancelled in the effectual manner required by S. 12 
(3). A.l.K. 1920 Lah. 374, Rel. on. (Addi.onand 
Sale, yy.) \llah Bakhsh 7\ Dost Mohammad. 
161 I.C. 487 = 8 R.L 760 = A.I R. 1936 Lah 716. 

S. 13 — Decree not drawn on non- judicial stamp 

— Subsequent annextmr of such stamp —Defacement onl 
entry of cause title and names of parties — If validates 
decree. 

A decree w’hich is not drawn up on a non -judicial 
sianiped paper is invaild and incapable of execution; but 
when by order of Court w hich passed the decree, a non- 
judicial stamped papei is supplied by the decree holder 
and annexed to the original decree and defaced, the 
names of the parties, and the cause title being put down 
on It, the decree is validated with retrospective effect 
from the date when it was originally drawn up, {Mukirjt 
and S. /C. Gh'se, JJ.) JOGESH CHANDRA RaNDO- 

padhya 27. Mohini Mohan Chose. 154 I.C 458 = 
7 R C. 452 = 38 O.W.N. 1118 = A.I.R. 1936 Cal 125. 

— ■ “S. 19 — Applicability — Suit on foreign promts 
sory note ~ Admissibility without stamp. 

S. 19 of the Stamp Act only requires a foreign promis- 
sory note to be stamped before it is presented for accept- 
ance for payment, etc. It does not apply when the instru- 
ment is not so presented or endorsed or transferred or 
otherwise negotiated. The section does not make the 
instrument inadmissible in a suit filed on it by the pro- 
misee against the maker. {Rupchand, A. J. (7.) 
Ganga Ram Shewaram v Mallik Nur Ahmed. 
28 S.L.R. 266 = 163 I.C. 635 = 7 R.S. 140 = A.I,R. 
1935 Sind 48. 

— -S. 24 and Art. 23 — Conveyance in consideration 

of specified portion of debt and waiver of remainder — 
Assessment of stamp duty. 

The charging words in Art. 23 “where the amount or 
value of the consideration for such conveyance as set 
forth therein** do not mean that Revenue Authorities 


STAMP ACT (1899), S. 33. 

must have regard only to what the parties to the instru- 
ment have elected to state the consideration to be, but 
that the duty must be assessed upon the amount oy value 
of the consideration for the transfer as disclosed upon 
an examination of the terms of the instrument a? a 
whole. Where a deed of conveyance relates that a cer- 
tain property is transferred in consideration of part of a 
debt owed by the debtor-transferor and the balance of 
the debt is expressly mentioned to be waived, stamp 
duty is payable under S. 24 of the Stamp Act on the 
whole of the debt including the waived portion, as it is 
manifest that the agreement to release the balance of 
the debt forms pait of the consideration passing to the 
transferor for executing the conveyance. {Page, C. J. 
Mya Bu and A/orely, //.) THE FINANCIAL COMMIS- 
SIONER Burma v. C. k. m. m. l a. chettiar 
Firm. 13 Rang. 613 = 157 I.C. 538=8 R.R. 99 = A.I. 
R. 1935 Rang. 243 (SB.). 

S 25— Applicability — Assi^ment by lessee far 

fired sum of money — Transfer of liability for annuity 
to landlord — Stamp on annuity. 

Where les-^ee sold all his rights and liabilities under 
a permanent lease to another for a fixed sum of money 
and the liabilities so transferred to the assignee included 
the payment of an annuity to the landlord, the rent or 
annuity to which the corpus of sale is subject cannot 
be regarded as the consideration for the transfer by way 
of assignment and S. 25 has no application thereto. 24 

B. 257, Foil. {Beaumont , C y., Mad gavkar and Baker, 
Jf) PUNAMCHAND LALLUBHAI DOSHI, fn re. IR. 

1931 Bom. 114 = 128 I C. 898 = 32 Bom.L.R. 1447 = 
A.IR. 1931 Bom. 1. 

" ■"■■"3. 28 (3)— Scope — Sale by Official Assignee in 
in^^olvency — Purchaser at — Sale by latter to another — 
Right to demand conveyance direct in favour of sub 
purchaser. See T. P. ACT, S. 55 (1) (d). 37 Bom.L. 

R. 440 = A I.R. 1935 Bom. 340. 

S 30 — Applicability — Lease executed to satisfy a 

debt — Receipt, tf necessiry. 

S. 30 has no application where immovable property 
exceeding Rs. 20 in value is made over by a debtor to a 
creditor in satisfaction of a pre existing liability. 
Where the liability under the promissory notes is extin 
gui^hed by the execution by the debtor of a registered 
lease of his immovable property in favour of the credi 
tor, the latter is not bound under S. 30 to pass any re- 
ceipt for the satisfaction of the debts due on the promis- 
sory notes. (Subhedar, A. J. C.) EmpeROR SuKH- 

DEO. 28N.LB. 216--I.R. 1932 Nag. 145 = 34 Cr. 
LJ 31-140 I C. 397 = 1932 Cr.C. 907 = A.I.R. 1932 
Nag. 172. 

— -S. 32 — Certificate of Collector under — Finality 
of. 

Where the Collector, under S. 32 of the Stamp Act, 
treats a document as being of a particular character, 
and levies duty on it as such, his decision is final and 
cannot be challenged in a Court of law, except under 

S. 57 of the Stamp Act on reference by the Chief Control- 
ling Revenue Authority. {Rupchand, A J.Cf) Ganga 
Ram Shewaram 7/. Mallik nur Ahmed. 163 1. 

C. 636 = 7 RS. 140 = 28 S.L R. 266 = A.I.R. 1936 
Sind 48. 

— S. 33 — Application of— Copy of document in- 
sufficiently stamped attached to plaint. 

Where a copy of an entry not properly stamped was 
attached to a plaint and the suit was compromised at 
the first hearing and there was nothing to show that the 
original entry was ever produced or came before the 
I Court, S. 33 of the Stamp Act had no application. 
{^Coldstream, Dalip Singh and Currie, J/.) MUNSHI 
Ram V. Harnam Singh. ,, 161 I.O. 708 = 7 R.L. 196 
= 36 P.L.R. 1 = A.I.R. 1934 Lah. 637 (1) (P.B.). 
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stamp AOT (1899), S. 33. 

— S 33 — Production of document — Illegal demand 

— Action under S 33 — Legality, 

It is not sufficient for the purposes of S. 33 that the 
document should somehow be produced or come before 
a public officer. It is essential that it should be pro- 
duced or come before him “in the performance of his 
functions'* and a mere production in compliance with 
an illegal demand will not confer authority on him to 
take action under S. 33 {T ek Chand^ Ahdul Qadir and 
Bk/de, //.) Thakar Das v. Empkrok. 13 Lah 
746 = 1 a 1932 Lah. 630 = 138 I.O. 758 = 33 P.L.B. 
762= A I.R 1932 Lah. 496 (F.B.). 

S. 35 — Acknowledgment unstamped — Admissibi- 
lity of. 

The defendant borrow’ed a certain sum from the 
plaintiff and signed a memorandum in these teims: 
“Signed by R. S, Rs. 250 cash hive been taken 
Besides this nothing ebe is due from me.” This 
document did not bear any stamp, 

lleldy that the inference that there was an implied 
acknowledgment on the p^rt of the defendant that the 
sum then taken, z//s., Rs. 250, did rem.iin due from the 
defendant, was perfectly justifiable, that the document 
was intended to supply evidence on the debt, and that it 
being unstampted was inadmissible. l5 All. 56; 27 
All. 84; 28 All. 436 and A I.K. 1923 All. 297, Dist. 
and Expl. {Kendall, /.) BiNr3ESARI PraSad v. 
Ram Taprsha Sinch. 6 I.R. (All.) 367 = 146 10. 
882 = 1933 A L J. 897 - A.I.R. 1933 All. 677. 

S. 35 and Sch. I, Art. 1 — Acknowledgment 
unstamped — Admissibility. See STAMP ACT, SCH. I, 
ART. 1 AND S. 35. A.I.R. 1934 Nag. 273. 

S. 35 — Admission of document — Duty of Court 

to levy full penalty. 

When a Civil (!ourt admits a document in evidence 
under S. 35. Stamp Act, on payment of deficiency in 
stamp duty and penalty, it must first exact the full 
amount of the penalty. (Irvtng^ F.C.) FaqiR 
Ahmad Emperor. 13 Lah L T. 32, 

Ss 35 and 36 — Admission by loiver Cou/i — 

Document insufficiently stamped — I nterfcrcnce by appel 
late Court. 

Under S. 35, Stamp Act, an instrument not duly 
stamped cannot be admitted in any evidence for any 
purpose whatever, but when once it is admitted by a 
Court, though wrongly, the appellate Court is debarred 
under S 36 of the Act from interfering in the matter. 
{Tapp, Jf) Rup Chand V. Bali Ram. I.R 1933 
Lah. 146 = 141 1.0. 669 = 34 P.L.R. 601 =A.I.R 1933 
Lah. 240 (1). 

-Ss. 35 and 36 — Admt ssion by leaver Court — 

Document not admissible even on payment of penalty — 
If can he questioned at a later stage in revision. 

Where a document like a promissory note, which is 
insufficiently stamped and which cannot be admitted 
in evidence under S. 35 of the Stamp Act even on pay- 
ment of duty and penalty, is admitted in evidence by 
the lower Court, it cannot be called in question in revi- 
sion on the ground that it is not duly stamped. S. 61 
gives the Court to w'hich appeals lie a jurisdiction to 
deal with the case of instruments which should not have 
been admitted in evidence without the payment of duty 
and penalty under S. 35 or without the payment of a 
higher duty than those paid. It does not give such Court 
any jurisdiction to deal with the case of an instrument 
which should not have been admitted at all. f Bennett 
/.) Eakhmi DaSz/. Lakho Ram. 164 I.O. 617 = 
7R.A. 771 = 1935 A.L.J. 661 = 1936 A.W.B. 366 = 
A.I.R 1935 All 410. 

SB. 35 and 36 — Admission by lower Court — 

Interference in appeal. • 


STAMP AOT (1899), S 36. 

Once a document has been admitted in evidence by 
the lower Court under S. 35, such admission cannot be 
questioned at any later stage of the same suit or pro 
ceeding on the ground that the instrument has not been 
; duly stamped and the natural consequences of that 
1 admission which have become final must also follow. 

' The Appellate Court cannot say that though it has 
I been marked as an exhibit in the case, it w’ould not look 
! into it or pass a decree on that basis. {Sundaram 
Chetty, J.) AIAOAPPA CHETTY v. NARAYANAN 
, CHETTIAR. IR 1932 Mad 843 = 140 I.C 316 = 
1932 M.W.N. 1171 = 36 L.W. 699 = A.IR. 1932 
Mad. 766 = 63 M.L.J. 648. 

S ^^--Application of —Document insufficiently 

stamped attached to plaint — Decree on terms of com- 
piomi sc\ 

Where a copy of an entry not properly stamped was 
attached to a plaint and the suit w'as compromised at 
the first hearing and a decree was passed on terms of 
the compromise without the copy or the original entry 
having been put in evidence, the document could not be 
held to have been acted upon and the provisions of 
S. 35 of the Stamp Act had no application. {Coldstream, 
DaltP Sine;li and Currie. If.) MlJNSHI RAM 7>, 
IIARNAM .Singh. 151 I.C 708 = 7 R.L 196=36 P. 
L.R. 1 = A.I.R. 1934 Lah 637 (1) (F.B.). 

36 — Construct! on — Admitted in '^evidence'* — 

Handing document for refreshing witness's memory. 

Merely handing a document to a witness for the 
purpose of refreshing his memory does not make the 
document a piece of evidence in the case. (Varma and 
Saunders.//) TRIBHUAN OjHA z/. RaMCHANDRA 
Dube. 14 Pat 233 = 1581.0 962=8 R.P. 228 = 16 
Pat L.T. 475 = A.I.R. 1936 Pat. 376. 

— “ S. 36 — Construction and scope — Improperly 

st imped promissory note — Admissibility for collateral 
purposes. 

I Although a document is inadmissible for the purpose 
of proving a claim, it may be admissible for a collateral 
' purpose, that is, a purpose foreign and not subordinate 
j to that for which the document w'as executed. A pro- 
, mUsory note which is not ptoperly stamped is not only 
j inadmissible for the purpose of proving the debt covered 
by it, but cannot also be used to support the statement 
of the plaintiff's witnesses who come to prove the debt. 
iVarma and Saunders. J I ) TRIBHUAN OJHA v. 
Ramchandra Dube 14 Pat. 233 = 158 10. 962 = 
8RP. 228 = 16 PatLT. 476 = A. I R. 1935 Pat. 

I 375. 

! S 36 — Construction'^ Is * — Pro-note duly executed 

I — Subsequent removal of stamp — Procedure . 

I It is necessary to interpret the word “is” in S. 35 so 
I as to include “has been " Consequently where a pro- 
missory note is duly stamped at the time of the execu- 
tion, the document is admissible in evidence if at the 
time it is tendered in evidence it is no longer “duly 
I stamped” by reason of the loss or removal of the stamp 
[ {Kendall. /.) MT. MEWA KUNWARI v. BOUREY. 
66 All. 781 = 1491.0. 90 = 6 R. A. 861 = 1934 A.L.J. 
1202= A.I.R. 1934 All. 388. 

■ -S. 36 — Foreign promissory note not stamped as 
much — Admissibility. 

A foreign promissory note which is not stamped as 
such is not excluded by S 35 of the Stamp Act from 
! being admitted in evidence in a suit filed by the promisee 
I against the maker of the note for recovery of the 
I amount due on the instrument, {Rupchand, A»/,C.) 

. GangaRam Shewaram V. Mallik nur Ahmed. 
1153 1.0.635 = 7 B.S. 140 = 28 S.L.B. 266 = A.I.R. 
! 1935 Sind 48. 
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— — — S. 35 — Instrument not duly stamped — Suit on — 
Suit^ tf can be decreed tf defendant admits contents, 

S. 35, Stamp Act, does not merely say that an instru- 
ment which is not duly stamped shall not be admitted 
in evidence, but it also says that the instrument shall 
not be acteil upon for any purpose, and the passing of a 
decree upon such an instrument is “acting*' upon it. 
Consequently when a suit is brought upon an instrument 
which IS not duly stamped, the admission of the contents 
of the instrument made by the defendant does not avail 
the plaintiff and a decree cannot be based on such an 
instrument. {Afosely and Dunkley, J J,) MaunG PC 
Chein V. C. K. V. V. V. Chettyar Firm. 158 I.C. 
633-8 R. R. 177«A.I.R. 1936 Rang. 282. 

■ ■ S. 35 — Penalty — Procedure by Court — Opportu 
mty to pay penalty in second appeals 

Where a document is held to be an insufficiently 
stamped agreement the trial Court should record at the 
earlier stages a finding on that issue and give an oppor- 
tunity to tne party to pay the penalty. Where such 
opportunity was denied, heldt that the penalty could be 
allowed to be paid in second appeal. {Tek Chand and 
Agha Haiiar, //.) NARAIN DaTT z/. KirPAKISHKN. 
13Lah. 516 -I.R. 1933 Lah. 48-140 I.O. 869 = 33 
P.L.R. 809 = A I.R. 1932 Lah. 616. 

— — S. 35 — Penalty — Unstamped document — Pay- 
ment of stamp duty and penalty — Duty of Court to 
afford opportunity. 

When the Court overrules the contention of a parly 
that a document does not require any stamp duty, it 
should afford him an opportunity to pay tlie stamp duty 
and penalty before refusing to admit it in evidence. 
There is no authority for the proposition that the le 
quisite stamp duty and penalty should be tendered at the 
time of the production of the document (^Jai Lai and 
RangtLaLJJ.) ThaKAR OAS KUFCHAND z^. .ShLR 
Ahmad Iobal Ahmad. 163 I.O, 233 = 7 R.L. 409- 
36 P.L.R. 687=A.I.R. 1934 Lah. 730, 

— S. 35 — Promissory note insu/futently stamped — 
Admissibility in evidence as acknoivledgment. 

If a promissory note is insufficiently stamped, it is 
inadmissible in evidence not only as a promissory note 
but also as an acknowledgment. (^Staples,^ A.J.C,) 

Govindaz/. Hari Bhaoo. 147 I.C. 981 = 6 R. N. 
150 = 16 N L J. 241 - A.I R, 1933 Nag. 391. 

Ss. 35 and 36— Promissory note insufficiently 

stamped — Admissibility of evidence — Waiver of objec- 
tion in tiial Court — No interference by appellate Omit. 
See Promissory note- Insufficiency of Stamps. 
53 0 L.J. 254 = A.I.R.1931 Oal. 480. 

S. 36 — Promissory note insufficiently stamped — 

Inadmissibility in evidence —Decree on basis of note — 
Whether can be passed. 

Where a promissory note is inadmissible in evidence 
as being insufficiently stamped, a decree cannot be passed 
on the note even if the defendant admits liability 
thereunder. {^Shadt Lai C . J, and Rangi Lai,, J.) 
SOHAN Lal nihal Chand v Kaghu Nath Singh. 
163 I.O. 1076 = 7 R.L. 607-37 P.L.R. 494 = A,I.R. 
1934 Lah. 606. 

S. 35— Promissory note insufficiently stamped— 

Instrument including a pi omissory note and acknow- 
ledgment of prior liability — Promissory note inadmissi. 
ble — Instrument admissible to prove ackno'vledgment- 
See PROMISSORY NOTE— INSUFFICIENCY OF STaMP 
36 L.W. 918 = A.I.R. 1933 Mad. 261 (2). 

S. 35— Promissory note insufficiently stamped— 

Other evidence of loan — Admissibility. See PROMIS- 
SORY NOTE— ORIGINAL CAUSE OF ACTION. 29 Nag. 
L.B. 131=A.I.R. 1933 Nag. 57(2). 


STAMP ACT (1899), S. 36. 

S. 36, Proviso (a) and Sch. I, Art. 5—Ac- 

knoavledgment amounting to fresh agreement — Admissi- 
b titty on payment of penalty. 

When the previous loans were not time- barred, a 
sarkhat was executed by the debtor for the money lent 
! before; but it was stated at money lent had been paid 
in cash, and the debtor agreed to pay interest. It was 
not stamped. 

Held, that though it might have been an acknowledg- 
ment, it was the intention of the parties that the 
sarkhat should be afresh tiansaction; that the document 
could be treated as an agreement which was admissible 
in evidence on payment of the stamp duty and penalty. 
{^Mukerji and Rennet, JJ) Ram PraSaI) v. SHEO 
Bakhsh. 64 All. 761 - I.R. 1933 All. 136 = 142 
I.C. 688 = A.I.R. 1933 All. 179. 

[D. 31 N.L.R. 105(107).] 

S. 85, Proviso (a; — Bond — Admissibility on 

payment of penalty — '^Just exceptions^' — Meaning of, 

S. 35, Proviso is mandatory and a docsrneiit (^e,g., 
a bond) which is not one of the documents excepted in 
that proviso must be admitted in evidence on payment 
of duty and penalty. The omission to get a document, 
which is executed out of British India and stamped 
with a foieign stanip, stamped in British India is not 
any “just exception’* contemplated by the proviso. The 
phrase is somewhat vague, and means “some valid 
objection to the document being stamped other than a 
mere objection under the Stamp Act, e.g., some fraud 
oi intention on the part of the holder of the document 
to evade the duty or again the document itself might be 
a suspicious one, oi a forged one in the opinion of the 
Court*'. (.Stap/es, A.y,C\) KeDAKMAL KAGHUNATH 
7^ Katiram. 31 N,L.B. 162= 166 I.C. 213 = 7 R N 
228 = A.IR. 1935 Nag. 54. 

S. 36, Proviso Document not admissible 

under — Inadmissibility in evidence. 

If a docujnent could not be admitted under proviso 
(«7) to S. 35, then it would be totally inadmissible in 
evidence, Wheie a document is inadmissible in evi- 
dence, a plaintiff can sue upon the original claim if in 
time, but the document cannot be admitted in evidence 
in support of the claim. {Staples, AJ,C,) KedaRMAL 
Kaghunath V, Ratiram. 31 N.L.R. 162= 166 I C 
213 = 7 R.N. 228 -- A.I.B. 1936 Nag. 64. 

; S. 35, Proviso (a) — Promissory note in form 
but attested by tivo utenesses— Not a bond, 

A document which purports to he a promissory note 
in form and to be payable to older, is a promissory note 
even though it is attested by two witnesses and not a 
bond and cannot be validated according to S.35, Proviso 
(rt). {Staples, A J.C,) CoviNDA v, HaRI BhaOO. 16 
N.L.J. 241=147 I.C. 981 = 6 R.N. 160-=A.I.R. 1933 
Nag. 391. 

S. 35 Proviso (b ) — Receipt evidencing cash 

advance— Omission to cancel — Admission in evidence on 
Payment of penalty. 

Where the document in question was not an “acknow- 
ledgment of a debt” within the meaning of Art. 1 of 
Sch. I but was an entry purporting to be a ‘receipt* of 
a cash advance made by the plaintiff and an one anna 
stamp was affixed to the same but the defendant failed 
; to cancel the same. 

Held, that the receipt would be considered to have 
: been unstamped and could be admitted in evidence only 
on payment of a penalty of one rupee. {Tek Chand J ) 
Ratan Lalz/. T)ula. I.R. 1932 Lah. 624. 

S. 36 — Admissibility by lower Court — Interfer’- 

ence in appeal. 

Where a document is decided by the trial Court to be 
’ admissible in evidence, suc|^ admission cannot be ques- 
‘ tioned in appeal on the ground that the document has 



3291 THE QUINQUENNIAL DIGEST, 1931—1935 3292 


STAMP ACT (1899), S. 36. 

not complied with R. 7 of the lules made by the Govern- 
ment of India under S. 75, Stamp Act, {Tek Chand 
and Monro;, //.) HAR NaRAIN SaHIB RaM v. 
Kihari Lai, Charanji Lal 13 Lah 800=^142 
I.C 729 -I.R 1933 Lah. 251 = 34 P.LR. 92 = A.I.R. 
1932 Lah. 682. 

*Ss. 36 and 36— Admission by lower Court- 

Interference in appeal. See STAMP ACT, Ss. 35 
AND 36. 

-S. Appltcabtliiy — Promtswry note insitf/ict- 

ently stamped — Suit on--Admtmon of note to prove 
aektiowl t dgm ent — Decree on bast s of note — Validity. 

The woids of S. 36 of the Stamp Act aie perfectly 
general and are not restricted in tlieir application to 
such documents only as can be received in evidence on 
payment of the stamp duly and penalfy. It applies aRo 
to instruments vihieh form the very basis of the daim 
made, and since the section lays clowm that the adniis- 
sion of the instniment cannot be called in question, it 
necessarily implies that the instrument must also be 
acted upon. In a suit on an insufficiently ‘•tamped 
pro note the note was allowed to be filed in evidence, the 
('‘ourt being of opinicjn that it could be relied on as 
an acknovNledgment of liability, and on the >trength of 
It a decree was passed. The deciee having l^een set 
asuir on appeal. 

Him in second appeal, that the pro note once having 
been admitted in evidence, the original defect ceased to 
be a hindiance by reason of S. 36, Stamp Act, and that 
the decree [lassed un the strength ot it was perfectly 
valid. {Venkatusiihba Rao. J.) LAKSHM.APPA if. 
MASUD Sahib. 152 I.C. 683 = 7R.M. 270 = 40 L.W. 
636 - 1934 M W.N. 974 = A I R 1934 Mad. 700 = 67 
M L J. 639. 

S. 36-6 ' oust* Hction Admitted in er ideme**. 

“Admitted in evidence''* means the act of letting the 
dcjcament in as part of the evidence; but it must be It I 
in as a itsult of the judicial determination of the ques- 
tion vNhether it can he admitted in evideir e or not for 
want oi stamp. 6 I C. 903, Foil. An unstamped Imndi 
exhibited befr)re a Commissioner appointtd by the Court 
was given only an iilentifying mark and no more. The 
Commissioner had not considered, when it was exhibit- 
ed, as to its admissibility in evidence, much less was 
there any objection raised as to its admissibility An 
issue as to its admissibility w^as pending befoie the 
Court. 

Held, that it could not be inferred in law’ that there 
was an admission of the huruJi in evidence by the Com- 
missioner within the meaning of S. 30, Stamp Act. 
{Pandurang Koiv, /.) ABDUL WaHAB SaHEB ?/. ' 
Anjanlyalu. 159 I 0. 23= 8 R M. 468 = 3936 M. 
W.N. 1041- 42 L W. 674 = A.IR 1936 Mad 888. 

S. 36 — Const tuction — ** Admitted in tvuien ^** — 

Attention of C ourt not drawn to insufficient stamp till 
after case was closed — Document not to be deemed as 
admitted. 

A document cannot be deemed to have been admitted I 
in evidence until the Judge has applied his mind to a 
consideration of its admissibility. Where the attention of 
the Judge was not drawn till after the case was closed to 
the fact that the suit promissory note was insufficiently 
stamped and the note had only been endorsed by the 
clerk but not signed or initialled, it cannot be deemed to 
have been admitted and the Court is not precluded from 
dismissing the suit. 53 Mad. 137, Ref. {Curgenven, /.) 
Sadasivier V. Meenakshi Iyer. 147IC 369 = 6 
E.M 335 (l)-A.I.R. 1933 Mad. 781 = 38 L.W. 682= 
65 M.L.J. 673. 

S. 36 — ConstructiofH- Admitted tn evidence — 

Document put on record but not admitted as result of 


: STAMP ACT (1899), S. 36. 

I fiiduial determination —Stamp insiifjitient — Power of 
Court to reject. 

An insufficiently stamped document was filed and 
' go ne evidence was taken on it and it was marked as an 
i exhibit for reference, but the endor semen i required by 

0. 13, K. 4 was not made. The next day the opposite 
paity objected to the admis'-ibility of the document and 
the objection was upheld. 

Held, that there was no judicial determination of the 
(jaestioii of the admissibility of the docunitirt till the 
objection was raised and the words ‘‘admiiled in evi- 
dence*’ in S. 36, Stamp Act, must be taken to mean let- 
ting in as a part of the evidence as a result of judicial 
cleiermination of the question whethei it can be admit- 
ted in evidence or not lor want of stamp. Hence the 
Couit could reject the document under O. 13. R. 3. 6 

1. C. 903, Expl ; 16 I.C. 834; A.I.R I9l9 Nag. 141 
and A.I R 1929 Mad. 522, Rel. on. (Pbtde, J.) 
JaoanNath?' Mt. Chauli IR. 1933 Lah. 208 
-142 I.C. 536=34 P.LR. 417 = AIR 1933 Lah. 
271. 

S. 36 — Document admitted in eiidence — Not to 

be subsequently i hallens^ed . 

When once a document is admitted in evidence under 

0. 13, k. 4, its admission cannot he called in question at 
any ‘•tage of the same suit or pioceeding on the giound 
that It has not been duly stamped. And the trial (’emit 
has no mo»e authority to levievx its own order admitting 
the document in evidence than an appellate Court 
would have to reverse that order on appeal. A.I R. 
1929 Mad 622; A.I.R. 1933 Pat. 404 and A I.R. 
1U30 Cal. 577, Ref. {Kendal f J.) NOOK AhMAD 
V. IKSHAD GhaNS. 56 All 131 =147 I O. 205 = 6 R. 
A. 426 = A.I R. 1933 All 821 

S. 36 — Documents admitted by lower Courts^ 

Admissibility , if <iin he qucstivmd tn second appeal 
Wheie documents have been admitted in evidence in 
the lower C’ourts, their acbnissibilitv cannot be question 
ed on -'econd appeal on the grcjuiul tliat they are not 
dulv stamped {DunkUy, y.) VELLA YAPPA ChetTVAR 
T' SOMASUNDARAM Chftiyar 13 Rang 322 = 156 

1. C. 589 = 8 R.R. 28= A I.R. 1936 Rang 160. 

S. 36 — Document admitted by lower Couii — 

Effect. 

W heie a document has in fact been admitted by the 
low*er Court, S 36 applies and the admission cannot be 
questioned on gioiincl of want of stamp except as is men- 
tioned 111 S. 6l of the Act. {Snlatman and Young, //.) 
Ratan Singh 7^ Pirbhu Dayal. 131 I.C. 136 = 
1931 A.L.J. 230 = A I.R. 1931 All. 302. 

S. 36- Partition decree — Omission to affix 

judicial stamp — Effect. 

Where a partition decree is not drawn up on judicial 
stamp paper there is no deciee at all and the executing 
Couit can refuse execution. The fact that in such a 
case the party has mistakenly furnished Court fee stamp 
and the Court mistakenly pei milted the decree to be 
drawn up is immaterial. {Dalip Singh, /.) DlLBAGH 
Rai z/. Mt. Teka Devi. I.R 1932 Lah. 157 = 136- 
I.C. 686 = 33 P.L.B. .343 = A.I.R. 1932 Lah. 249. 

S 36 — Promissory note insufficiently stamped — 

Suit on— Defendant admitting execution and pleading 
discharge — Procedure— Discovery of the insufficiency of 
stamp — Admissibility of document cannot be re opened. 

See Evidence act, S. 58--promissory note. A. 

I I.R. 1932 Mad. 693=63 M L J. 303. 

1 8. 36 — Promissory note insufficiently stamped — 

I Trial Court receiving document as acknowledgment — 
Appeal — Re-opening stamp question. 

1 When a document has once been admitted in evidence 
' overruling the plea raised on the ground of insufficiency 
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of stamp, the question legarcling stamp cannot once 
again he raised in the appellate Court. Where a 
document iinderstainpecl for a prumissory note w as 
admitted by the District Munsif as an acknowledgment 
and the suit was decreed on the ba>.is of a prior agree- 
ment of loan, but the Dittrict Judge disbelieved the ! 
stoiy of the prior agreement and dismissed the suit on 
the ground that it was an ordinary promissory note 
transaction. 

that though the lower Court was justified in 
dismissing the suit on the ground that the piioi contiuct 
was not proved, it could not ie')pen the question if the 
document was properly stamped. The (iocumtni havitig 
once been admitted in evidtnce it was notoptn to the 
appellate Court to say that it vvould like to interpiet the 
document as a pioniissory note, but is precluded from 
doing so b.icaiise it is not properly stamped. A paity 
cannoi: plead an antecedent delit and ai know led gment 
and then complain of gross r'j regularity because he is 
not given a decree on the promissory note ksonj 
Venkatakrishna Re!)L)i 7'. Hatch A Ricnin. 57 
Mad 783-551 I.C. 241 = 7 RM 117- 1934 M.WN 
474=39 L.W. 582-A.I.R. 1934 Mad. 500- 66 M.Ii 
J. 703. 

— S. 36 — Scope — Document admitted by tnul 

Courl as bond—Intiyference m appeal, 

,S. 36 is not confined to instruments admit ted in 
the Course of evidence in .support of subsidiary points 
arising in the ( a'^e but applies also to documents form- 
ing the foundation for the suit Wheie the lower Couit 
has definitely fi.uuKl that the suit note is a bond and 
has adnutied it in evidence levying penalty on it, the 
question wliether the suit note is a promissory note 
or IxHid doe.s not nece^'-anly arise for decision in appeal, 
liven assuming that ‘he suit do'unient is a proinis-ory 
note, it h.iving ))een admitted in evidence by the pay- 
ment of a penalty, its admission (aiiiiot thereaftei be 
called in (|ue>.tion. {^Madhazau jVmr ani Ja< Psoti^ J f ^ 
Venkata Rkddi ?■ Hussain Skiti. 57 Mad. 779 
-=150 I.C 51- 6 R.M. 676-39 L W 632-1934 M. 
W N. 637= A.I.R 1934 Mad. 383 - 66 M L J. 709, 

[F. 57 \l. 7S1(79()).] 

S, 36 — Scope — // covers admisnon otherwise than 

by Court. 

The words of S. 36 Stamp Act, do not contemplate 
.ulmis^ion in evidence except by the Court itself, 

( fa ndu / any: Ro7u, J ) ABDUL W A H A B Sa H EK v 
AnjankvaLU. 159 I.C. 23 -8 R.M. 468 = 1935 
M.W.N. 1041=42 LW. 574 = A I.R. 1935 Mad. 888. 

-Ss. 3 d and 12 — Suit on promi'-sory note — Ad 

mission of execution — Objection as to stamp — Re-open- 
ing. Sti Evidence act, S. 58. 63 M L J 303. 

S. ^ —Government of India Stamp Rules, R. 18 

— Promissory note stamped With quarter anna pasta y:e 
stamps—V alt datim by Collector. 

A promiscoty note sitaniped with quarter anna postage 
stamps is a document bearing stamps of improper des 
cription and can be validated by the Collectt^r under R. 
18 of the Government of India Stamp Rules. 19 Born. 

L. R. 947, Ref. (Peas/ey, C Ramesam and Cornish, 
//'.) MaKTIS ry. CUTHBERT D’Souza, 55 Mad 627 
= IB. 1932 Mad. 364 = 137 I.C. 26 = 1932 M W.N. 
121 = 35 LW. 518 = A.I.R. 1932 Mad. 390=62 

M. L,J 638(F.B.). 

S. 38 — Bond executed out side British India — 

Presentation in British Indian Court after 10 months — - 
Power of Court to impound. 

Where a bond executed outside British India is pre- 
sented in a British Indian Court nearly 10 months after 
its execution, it cannot be stamped in British India 
under the provisions of S. 18, nor can it be endorsed by 
the Collector under S. 32. But the Court must impound 
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the document under proviso i^a) to S. 35 and send it to 
the Collector under S. 38 of the Stamp Act. {Staples, 
AJ.C.) KkDaRMAL RaGHUNATH S9. Ka'IIRaM. 31 

NL.B. 162= 166 I.C. 213-7 KN. 228-AI.B. 1936 
Nag. 54. 

Ss. 38 (1) and 61 — Scope — Final authority as to 

stamp duty and pe natty— Civil or Revenue Court. 

Both under 38 (l; and 61, Stamp Act, the t:ivil 
Court is the final authority as to the amount of the 
stamp duty, while the Revenue auihoiities have the final 
decision on the amount of penalty to bo levied. {Irving, 

\ F.C.) Kauik AHMED z/. Em PEKO k. 13 Lah.L.T 32! 

I Ss 40 and 66 — Poivcis of Collector, 

I Where a Com i t?. unable to determine whether the 
I amount of duty to be paid is sufiiCent or not, or what 
I duty should be payl, the Court should st.ite the* same 
when sending the case to the Collector. Tl>e ceriificate 
of Collector under 8. 40 (1) {a.) is final and probably an 
order under S. 40 (1 ) ) is aDo final. Il is distreiiou 

ary with the Collector whether the ni.itter should be 
refeired to the Chief ('ontrolling Revenue Authority. 
{Stapled, A,/, C.) KEDAKMAL KaGHUNA'IH 7/. KaTI- 
KAM 31 N.L.R. 162 = 156 I C, 213 - 7 R.N. 228- 
A.I.R. 1935 Nag. 54. 

S. 40 (l)(b) — Order of Collector under — Rcvi- 

j Sion. 

The Chief Controlling Authority competent to 
; revi.se the order of the Colluctoi passed under S. 40 (1) 
{b). i Bovd, F.C ) TaRLOK iVaTH r'. EMPKRQk. 34 

P.L R. 630. 

S 42(2) — Applicability — lJu/y or penalty not 

levied. 

b. 42 (2) has no applii.ation to a cast where no duty 
; and ptnalty have been levied in reaped of a doLurnent 
i by the lower Court. {Sundaram Clntty, /) ALaGappa 
CHE1TY7 NARAYANAN CHETriAK. IR 1932 Mad. 
843 = 140 I.C 315 = 1932 MW N. 1171 --36 LW 
599 = A.I E. 1932 Mad. 765 = 63 M.L J 648 

S. 56 (2) — Scope — Exercise of paioer before 

stamp IS paid. 

S 56 (2) confers very wide controlling powers on the 
Chief (^)ntiolling Revenue Authority and the power can 
be exeici.sed even before the stamp duty is paid. {Tek 
( hand, Abdul Qadir and Bhuie, JJ.) ThaKaR DaSz/. 
Emperor. 13 Lah 745- 1 R. 1932 Lah 580=138 
IC 758 = 33 P.L.R 762 = A.I.R. 1932 Lah, 495 
(FB.). 

-Ss. 57 and QX—Deasivn under S. 61 at the in- 
stance of Collet tor — Rcferenie to High Court under 
S. 57 — Competency. 

Where an order is obtained under S. 61 of Stamp Act 
i at the instance of the Collector and no steps are taken to 
I have it set aside, no decision given by the High Court in 
■j a reference under S. 37 can have any effect in law as the 
j decision at the instance of the Collector is final. There 
= is no case within the meaning of S. 57(1) for the term 
‘case’ in H 57 (1) refers only to a case a.s yet undecided 
by a competent authority, and the decision to be given 
by the High Court under sub-S. (2) must clearly be a 
decision on which action can be taken if thought fit. 
{Monroe, Bhuie and Dm Mahomed, fj.) MUBARIK 
Ahad V. Faqir Ahmao. 16 Lah. 762= 151 1 C. 468 
(1) = 7RL. 134=36 P.L.R. 260 -A.I.B. 1934 Lah. 
666 (S B.). 

S. 67 (1) — Reference — Competency of— Case 

*othervaie coming to its notice,* 

Before the Revenue authority can refer to the High 
Court a case ‘otherwise coming to its notice,’ the Revenue 
authority should be faced with the duty of disposing of 
the case, as indicated by theToncluding words of S. 59. 
A document was brought to the Collector for his 
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opinion under S. 31 of the Act. He made an order that it 
was chargeable under Art. 40, cl, (/5). The parties 
applied to the Board of Revenue to override or interfere 
with that ruling and the Board made a reference to the 
H'.gh Court. 

Held^ that the reference was incompetent. The Collec- 
tor did not state a case to the Board and so S. 56 (2) did 
not operate to impose any duty on the Board of Revenue 
with reference to the instrument, and as the Collector 
did not exercise his powers under S. 33 to impound the 
instrument, the Board of Revenue had no controlling 
power over the Collector at that stage. So the Board 
was not competent to make the reterence. 25 M. 751, 
Ref. (^Ranktn^ C. C. C. Gkose and Buckland^ JJ.) 
W. G. DEtKS, /// re. 69 Cal. 1171 = I.R. 1932 Cal. 
671 - 140 1.O. 67 - 36 C. W.N. 602 - A.I.R. 1932 Cal. 
736. 

[R. 61 C. 556(561).] 

Ss. 60 and 61 (2) — Applicability — Reference by 

appellate Court — Competency. 

An appellate Court has no power to make a reference 
under 8. 60 of the Stamp Act. S. 60 applies only to 
trial Courts which may feel a doubt at the stage of ad- 
mission of a document as to whether it is or it is not 
properly stamped, and such Court can refer the matter 
to the High Court. After the document has been ad- 
mitted by the trial Court, if the appellate Court has any 
doubts about the matter and desires to take any action, 
the proper course is to proceed under S. 6l (2) of the 
Act. {Beastey C. J , Ramesam and JJ ) 

Somayya V. Anjankyulu. 156 I.O. 61 (l)-7 R.M. 
633 - 41 L. W. 278 - 1936 M. W.N. 186 = A.I.R. 1935 
Mad. 382=68 M.L.J. 267. 

-. 3 . 60 — Reference — Ground /. 

It is only where and when the Judge making the refer- 
ence has any doubt that the matter can be referred. 11 
M. 38 (F.B.), Foil. {Harrison, Jat Lai and Bhtde, 
JJ.) Amar Singh z/. ASA. I.R l932Lali. 72 (1)= 
13610. 200 CD = 33 P.L.R. 68 = A.I.R. 1932 Lah 
172 (F.R.). 

S. 61 — Applicability — Trial Court making no 

order with regard to stamp. 

Before the order of the trial Couit regarding the suffi- 
ciency or insjufficiency of the stamp can be made the 
subject matter of consideration by the appellate Court 
for the purpose of making a declaration, such an order 
must have real existence. An order by implication, can- 
not be taken into consideration by an appellate Court 
and cannot validly form the subject-matter of considera 
tion for the purpose of issuing a declaration. S. 61 has 
no applicability in a case where the Court of the first 
instance makes no order with regard to the stamp. 118 
P R. 1908, Rel. on; A. 1. K. 1921 Cal 6l3 and A. I. R. 
1926 Cal. 877, Dist. {Abdul Rashid, J.) MlKZA FaRI 
DUN BEG V, Emperor. 161 1.C. 484 = 8 R.L. 762= 
A,I.R. 1935 Lah. 909. 

■ - -Ss 61 and 57 — Decision under S. 61 at the in- 
stance of Collector — Reference to High Court under 
S. 57 — Competency. See Stamp Act, Ss. 57 and 61. 

IBLah. 762=36P.L.R. 260 = A.I.R. 1934 Lah. 666 
(S.B.). 

S. 61 — Declaration by District Judge under, 

xohen appeal lay to High Court — Liability to be set 
aside. 

Where on an application under para. 20, Sch. II, C.P. 
Code, a decree is passed by the Subordinate Judge on 
the basis of the award, and the District Judge makes a 
declaration under S. 61 . Stamp Act, that the award 
should not have been received in evidence without levy- 
ing the deficient stamp duty and penalty, it is unneces- 
sary to set aside that dec^iration, on the ground the 
High Court alone had jurisdiction to make it as the 
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appeal from the decree passed on the basis of the award 
lay to it. The declaration made by the District Judge 
can be treated as declaration made by High Court, since 
High Court could do it of its own motion and also 
because Collector would refer the matter to the High 
Court. {Abdul Rashid, /.) MlRZA FaRIDUN BeG v. 
Emperor. 161 I.O. 484=8 R.L. 762= A.I.R. 1936 
Lah. 909. 

— S. 61 — Document not admissible even on pay- 
ment of penalty — Admission of such document — If can 
be questioned at a later stage. See STAMP ACT, SS. 35 
AND 36. 1936 A.L.J. 661=1936 A.W.R. 366 = A. 
I.R. 1936 All. 410. 

Order admitting a document — Duty an i 

penalty sufficient — IVo de laration under S. 6I. 

Where the amount of the duty and penalty paid is 
sufficient and the document has been properly admitted 
in evidence under S. 35 of the Act, no declaration in 
respect of that document can be made under S, 61. 
{Rasa and All sop, JJ.) jANG BAHADUR v. BHAGGOO. 
151 I.O. 632(1) -7 R.0. 130 Cl) = ll O.W.N. 268(1) 
= A.I.R. 1934 Oudli344a). 

"S. 61 — Reference under — Procedure — Duty of 
Collector, 

When a case is reported under S. 6I, Stamp Act, the 
Collector mu'it first insist on the payment of the deficien- 
cy reported by the Civil Court, and unless he decides to 
move the High Court to revise the declaration made by 
the reporting Court, he must proceed to decide on the 
penalty. He may also very propeily give notice that 
unless the deficiency is paid in a reasonJible time to be 
fixed by him, the maximum penalty will be assessed. 
^Irving, F,C,) FaQIR AHMAD v. EMPEKOR. 13 
Lah.L.T. 32. 

S. 61 (2) — Admission of document by trial Court 

— Appellate Court having doubt as to proper stamp duty 
— Reference under S. 60— Competency. See STAMP 
act, Ss. 60 AND 61 (2). 68 M.L.J. 267. 

S 62 — Instrument not duly stamped — I, lability 

of creditor, 

A Creditor has been making a regular practice of 
securing his loans by ruju cum chitti system, i.e,, by 
making his debtor sign a balance in his account books 
and chittis attested on the same day. "I he creditor 
Supplied the printed form of chittis to his debtors, suffer- 
ing himself to pay duty and penalty for them on prior 
occasions. 

Held, that the creditor was well aware that execution 
of the documents involved loss of revenue to Govern- 
ment and hence it could be presumed that it was the 
creditor and not the debtors who prescribed this system 
to evade the law by taking separate ‘chittis' to supple- 
ment the ‘lujus’ of the debtors in his account books, 
though generally the obligation was on the debtor to 
supply stamp. {Gruer, A. J. C.) ChhaGANLAL v. 
Emperor. 31 N L.R. 108 = 153 I.O. 952 = 7 R.N. 
160 = 36 Or L.J. 493 = 1934 Or.O. 1298 = A.I.R. 1934 
Nug. 261. 

S. Q2—-Scope —/mention — Proof — Necessity — 

Expediency of prosecution under. 

No fraudulent intent need be proved for a conviction 
under S. 62 of the Stamp Act. But the section must be 
read with S. 43, and no prosecution should be started 
when the duty and penalty have been paid, except in 
case of fraud. But though the duty and penalty have 
not been paid, if the docament cannot be impounded, a 
prosecution under S. 62 should be compounded for pay- 
ment of duty plus a sum which may reasonably be 
imposed as penalty when there is no reason to believe a 
fraudulent mind. {Irving, F.C.) NiHAL CHAND v. 

Emperor. 13 Lah.L.T. 18. 
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^S. 62 (i) (1 )) — Applicability — Criminal intcn- 

lion, tf necessary. 

S. 62 ib) does not require any criminal intention or 
intention of defrauding Government and the ignorance 
of law on the part of the accused does not render him 
immune from conviction under S. 62 (^) although it can 
be taken into account in passing sentence. {Sulaiman^ 
CJ. and King, /.) RaGHUBAR DaYAL v. EmPEROR. 
66 All. 680 = 4 A.W.R. 1573 = 1934 A.L.J. 582 = 160 

I. C. 672-7 B.A. 15 = 36 Or L. J. 1132 = 1934 Or.C. 
274 = A. IB. 1934 All. 201. 

SB. 62(1; Cb) and 64 (a) — Complaint brought 

under S. 64 (si) —Conviction under 6*. 62 (1) (b)— 
of Couit. 

Where a complaint is brought under S. 64 before 
accused can be convicted under S. 62 (1) (^), the Magis- 
trate must direct the attention of the accused to the fact 
that though the complaint was brought under S. 64 (a), 
they also stood in jeopardy under S. 62 (1) {h). (^Monroe, 

J. ) Maya Shah v. Emperor. 6 I.B. (Lah.) 316 = 
146 I.O. 1055= 1933 Cr C 1414 = 36 Cr.L.J. 291=34 
P.L.R. 1072 = A.I.B. 1933 Lab 959. 

Ss 62 (1) (b) and 64 {z,)— Offences distinct. 

The offences under S. 62 (1) {b) and S. 64 (a) are not 
respectively minor and major offences and it cannot be 
presumed that a sanction to prosecution under S 64 (a) 
is a sanction by implication to a prosecution under 
S. 62 (1) (b). The Collector is required by S. 43 of the 
Act, when instituting a prosecution under S. 62 
to consider whether there has been fraud An express 
sanction would, no doubt, be evidence that he had con- 
sidered the question. {Affnroe,/) Maya Shah zf. 
Emperor. 6 IB. CLah.) 316 = 146 I.O. 1055=35 
Or.LJ. 291 = 31 P.L.B. 1072 = 1933 Cr.O. 1414=A. 
I.B. 1933 Lah. 969. 

■Ss 62 (1) (b) and 65 — Passing unstamped 

receipt — Failure to give proper receipt on demand — 
Nature of offence. 

The offence under S. 65 consists in not giving a pro 
perly stamped receipt when demanded. The offence 
under S. 62 (1) (/O consists in passing a receipt unstamp- 
ed whether one is demanded by the payer or not. 
Hence where a person gives an unstamped receipt and 
refuses to give a stamped one even after demanding for 
same he commits two offences under Ss. 62 and 65 in 
respect of the same transaction. {Baker, A C.J. and 
Divitia, /.) Emperor v. GtROHARDAS. 6 IB. 
(Bom ) 172 = 146 I.O. 807 = 35 Bom L B. 981 = 35 Cr. 
L.J. 234 = 1933 Or 0. 1421=A.I.B. 1933 Bom. 4S2. 

S. 62 (1) (b) —Reducing fine — Genuine doubt rc' 

gardtng stamp duty payable. 

Accused was convicted under S. 62 (1) {o') for not 
paying proper stamp duty and was fined Rs. 40. The 
proper duty payable in respect of the ilocument was a 
matter about which genuine doubts could be entertain 
ed. 

Held, that the fine should be rerluced to Rs. 10. 
{Smith. /) Emperor v. Ahmad Z^man Khan. 6 
I.B (Oudh)143 = 146 I.O. 559 = 35 Or.LJ. 83 = 10 
O.WN. 997 = 1933 Cr.O. 1392 (2) = A.I.B. 1933 
Oudh 461. 

' ' ■ S. 64 — Intention — Proof — N ecessity — Presump- 

tion. 

Fraudulent intention has necessarily to be established 
for a conviction under S. 64. There is a strong pre 
sumption that a person will not expose himself to the 
penalty for fraud in a case in which he is not interested. 
It has also to be presumed that what is done openly is 
not done fraudulently. {Irving^ F.Cf) NiHAL CHAND 
V . Emperor. 13 Lah.L.T. 18. 

Q. D.— II— 207 


j STAMP ACT (1899), Sch. I, Art. 1. 

I -S. 64 (a) — Proof of intent. 

I For a conviction under S. 64 {a) proof of intent to 
I defraud is necessary. {Monroe^ J.) MAYA Shah v. 

\ Emperor. 6 I.B (Lah.) 316=146 I 0. 1066--35 Or. 
L.J. 291 = 34 PL.B. 1072 = 1933 Cr.O. 1414 = A.I.B. 
1933 Lah. 959. 

S 64 (C) — Creditor obtaining instrument not 

duly stamped. 

Merely receiving an unstamped document may not 
amount to an offence, but when a creditor himself in- 
tentionally procures the signing of an improper entry in 
his own account book, he commits a substantive offence 
undei S 62, and is punishable under S. 64 (it) which is 
1 not ejusdem generis with the other sub sections. {Gruer, 

I A J.C.) Chhaganlal V. Emperor. 31 N L.B 108 
I =153 10.952=7 B.N. 160 = 36 Cr.L.J. 493 = 1934 
1 Cr.O. 1298 = A.IB. 1934 Nag. 261. 

I Ss. 65 and 62 (1) (b) — Passing unstamped re- 

ceipt — Failure to give proper receipt on demand — 

' Nature of offence. See STAMP ACT, SS. 62 (1) {b) 

! AND 65 35 Bom L.B. 981 = A IB. 1933 Bom. 462. 

Sch I, Art 1 — Acknowledgment, tf governel by 

I artiile or proviso — Test — Bahi entry recording purchase 
! of goods on credit — Stamp duty. 

The question, whether a particular acknowledgment 
falls within Art. 1, Stamp Act, or is excepted from its 
operation by the proviso, will depend on the wording of 
j the document. In considering whether a document is 
governed by the article or the proviso it is the docu- 
ment as it stands and not the bargain to which it refers, 
! which has been made chargeable to stamp duty. The 
1 duty is on the in.strument and not on the transaction. If 
I therefore a document is so worded that it expressly, or 
I by necessary implication comes within a particular pro- 
I vision of the Act, it must be stamped accordingly. But 
! the implication must arise from the phraseology used in 
' the document, and n )t be a matter of legal inference or 
j presumption. An implication of law does not involve 
I liability to duty though it may give rise to certain legal 
I obligations. It does not therefore follow that simply 
' because a particular document is a good “acknowledg- 
I inenl** for the purpose of extending time under S. 19, 

I Limitation Act, or that it miy be ba^is of a suit, that it 
j must necessarily he chargeable to duty as an agreement 
' under the Stamp Act. 

I Held^ an entry in a bahi of the seller which was 
I merely a memorandum of a transaction of purchase of 
I goods on ciedit was neither an acknowledgment of a 
I debt within the meaning of Art. 1 nor an agreement or 
i memorandum of an agreement within the meaning of 
Art. 5 {c) and as such did nut require to be stamped. It 
! is a voucher which a purchaser who buys on credit leaves 
I at the shop of the seller. The fact that the entry was 
< made in bahi and not on a separate piece of paper made 
no difference. (Tek Chand, / a/ip Singh and Rangi 

Lai^JJ^) Nanak Chand z/. Fa'itu. 17 Lah. 1 = 
158IC 234- 8 RL. 196 = 38 P.LR. 390=A.I.R. 
1935 Lah. 567 (SB). 

Sch I, Art. 1 and S. 35 — Acknowledgment. 

The wording of the Stamp Act must be strictly con- 
strued and, unless the document that purports to bean 
acknowledgment is saved by the proviso to Art. 1, it 
cannot be admitted in evidence under the proviso to 
S, 35. For a document to be covered by the proviso to 
Art. 1, there must either be an express promise to pay 
as distinguished from the implied promise to pay, which 
is contained in any unconditional acknowledgment, or 
there must be a stipulation to pay interest or to deliver 
goods or other property. In the absence of any such 
express promise to pay or apreement to pay interest, the 
1 acknowledgment is as bare acknowledgment and, al- 
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STAMP ACT (1899), Sell. I, Art. 1. 

though under the general provisions of law it does imply 
a promUe to pay, it is still an acknowledgment which 
should be stamped with a one anna stamp under Art. 1 
and therefore, if unstamped, is inadmissible in evidence 
under S. 35. {Staples^ A, J , 6\). KaM CHANDRA 
Bachharajz/. Muka Gujan Mahar. 31 N. L. B. 
106-163 I.C. 266 = 7 B. N. 127 = A.I.B. 1934 Nag. 
273. 

— Sch. I, Art. 1 — Acknowledgment containing 
promise to pay. 

An acknowledgment of debt in order to incur the duty 
under Art. 1 must be not only an acknowledgment made 
to supply evidence of such debt, but must also contain 
no promise to pay the debt or no stipulation to pay in- 
terest or to deliver goods or other property. Where 
therefore a judgment-debtor in his letter asks the credi- 
tors to have full faith in him as he intends to reap his 
crops shortl> and faithfully promises to pay the sum 
within three weeks, the letter is not liable to the stamp 
duty of one anna. {Courtney Terrell^ C. J and Luby, 
/) Habibul Rahman Khan Anwar Khan. 152 
1.0. 879 = 7 R. P. 266 = A.I B. 1934 Pat. 629 (2). 

Sch. I, Art. 1 — Acknowledgment — Letter not 

amounting to, 

A document purported to be a ‘letter written by the 
defendant to the plaintiff finii and contained references 
to the dealings in question as well as to certain other 
transactions. The final words in the document* that the 
letter had been written so that it may remain as a sanad 
and might be of use in time of need, referred to the other 
transactions, and did not have any connection with the 
dealings in dispute. 

Held, that it was not an acknowledgment within the 
meaning of Sch. I, Art. 1 and was admissible in evi- 
dence even though unstampted ; 46 M. 948, App. {Tek 
Chand^ J.) KaMJI MaL-GORDHAN DaS v. BELA 
ram. 6 I.R. (Lah.) 306 = 146 I.O. 1009 (2)=36 P. 
L.B. 4 = A.I.B. 1933 Lah. 962. 

Sch. I, Art. 1 — Acknowledgment and bond— 

Distinction between. See .STAMP ACT, S. 2 (5). 34 

PL.B. 417 = A.I B. 1933 Lah 271. 

Sch. I, Art. 1 — Acknowledgment not stamped — 

Document intended to supply evidence of debt — Not 
admissible. See STAMP ACT, S. 35. 1933 A, L. J. 

897 = A.I.B. 1933 All. 677. 

Sch. I, Art. 1 — Applicability — Acknoivled gment 

of indebtedness after examination of accounts. 

As a result of the examination of accounts, the defen- 
dant formally acknowledged his liability in the following 
terms : “A sum of Rs. 250, half of which is Rs. 125, 
has been found due by me to .S'. . . .on a settlement of 
accounts, .in respect of dealings between me and him up 
to date. These presents are, therefore, executed to be of 
service in case of need/’ In a suit by the plaintiff on the 
basis of such acknowledgment, 

Held, it was clearly an acknowledgment within the 
meaning of Art. 1, Sch. I of the Stamp Act and could 
be the foundation of a suit. {Sulaiman, Ag C, J, and 
Niamatullah, /.) ABDUL RaFIQ v- Bhajan. 63 All. 
963 = 1. B. 1982 All 296 = 137 I.O. 243 = 1932 A.L.J. 
77=A.I.B. 1932 All 199. 

[Cons. 1934 A.L.J. 1185 (1187). (Case arising under 
Limitation Act, S. 19.) Not. P. 56 A. 28l (284). J 

Sch. I, Art. 1 — Entry by debtor in creditor's 

accounts that amount would be paid — No acknowledg- 
ment. See Stamp Act, Sch- I, Art. 5. 38 L. W. 
846=146 1.0.943. 

■ — —Sch. I, Art. 1 — Entry in bahi — Acknowledg- 
ment coupled with promise to pay — Stamp payable as an 
agreement. See Stamp AQT, SCH I, ART. 5. A.I.B. 
1931 Lah. 631 (1). 


STAMP ACT (1899), Sch. I, Art- 6. 

Sch. I, Art. 1 — Entry in Bahi — Agreement 

stamped with one anna stamp — Admissibility on reco- 
very of penalty. See STAMP ACT, SCH. I, ART. 5. 
I. R. 1931 Lah. 684 (1) = 132 I. 0. 844 (1) = 32 P. 
L.B. 767. 

—Sch. I, Art. 1 — Extract from account book con- 
taining acknoivled gmeht of debt — Entry in book to pay 
interest above such acknowledgment — Stamp duty 
payable. 

In a suit for money, an extract from plaintiff’s account 
book was put in as evidence. In it the defendant had 
written and signed in his own hand a statement that he 
had received a certain sum of money. Above this signed 
statement, there w'as an entry in the book to the effect 
that the money was to carry interest at a certain rate. 

Held, that the whole of the extract from the account 
book cannot be considered as a single document for 
which the defendant was responsible, that the entry as 
to the interest did not profess to be a document executed 
by the defendant and that it was only a mere acknow- 
ledgment of debt and stamp duty was to be paid only as 
such. 4l All. 169 Dist. {Mukerji , A, C. J., King and 
Niamatullah, JJ.) RaM Prasad Ram KumaR v, 
PARSHTOAM HaLVVAI. 147 I.C. 212 (1) = 6 R. A. 426 
= 1933 A.L.J. 198 = A.I.R. 1983 All. 256 (F B.). 

[D. 1934 A.L.J 1155(1156)] 

^ — Sch. I, Arts. 1 and 6 — Document styled as 

receipt — Declaration that money is borrowed at certain 
interest“--Agreement and not acknowledgment. See 
Stamp act, Sch. i, Art. 5. A. I. R. 1934 All. 
1052. 

Sch. I, Art. 3 — Document '"recording* adoption. 

The document which began by reciting the factum of 
adoption went on to say that no document was executed, 
j at the time or subsequently and therefore that the said 
document was being executed later to affirm the adop- 
tion. Then followed a recital of the consequences of 
the adoption and the document w’ound up by saying 
“hence this deed of adoption was executed”. It also 
contained directions regarding the performance of the 
executant’s obsequies, etc. 

Held, that the document was one ‘recording* an 
adoption and not a will and that it fell under Art. 3. 
Meaning of the word ‘recording* considered. (Harrison, 
Jai Lai and Ehide, JJ ) LaBH SlNGH v. Mehr 
Singh. 13 Lah. 270=1 R. 1932 Lah. 66= 185 I.O. 
193 = 33 P.L.B. 686 = A IR. 1932 Lah. 118 (F.B.). 

“ Sch. I, Art. 4 — Document reciting change of 
name — Stamp duty, 

A document merely reciting that the executant has 
changed his name does not fall within the definition of 
an affidavit when it is not made formally before an at- 
testing officer. A mere doclaration, as it is, is not 
chargeable with stamp duty. (Irving, F,C,') REFER- 
ENCE UNDER Stamp act, S 56 (2). 12 Lah L.T. 18. 

Sch. I, Art. 6 and S, 36, proviso (a) — Acknow- 
ledgment amounting to agreement— Admissibility on 
payment of penalty. See STAMP ACT, S. 35, PROVISO 
(a) AND SCH. I, art. 5. 64 All. 761 = A. I.R. 1938 
All. 179. 

—Sch. I, Alts. 6 and 23 — ^ Agreement or sale deed. 

Where a document recited that in consideration of 
certain debts the paddy land was delivered to the credi- 
tor, and apart from the use of the W’ord ‘agreement*, in 
two places, it showed that the transaction had not pas- 
sed the stage of a contract of sale and also contained a 
promise to perfect the title by executing a registered' 
deed of conveyance. 

Held, the document was an agreement falling under 
Art. 5 and not a deed of sale within the meaning of 
Art. 23. (^Maung Ba, /.) Ma ThiN Za v, VeeRA 
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STAMP ACT (1899), Sell. I. Art. 5. | 

Kalai. I.E. 1931 Bang. 136 = 131 I.O, 603 = A.I.R. | 
1931 Rang 193(2). 

Sch. I Art. 6 — Applicabilit> — Agreement evi 

dencing transaction of sale — Transaction of sale of 
goods — Exemption under Art. 5, See DEED — CON* 
STRUCriON—AGREEMENT. 1931 A.L.J. 608 = AJ.B 
1931 A11.392(F.B.). 

Sch. I, Art. 5 — Document styled as receipt — 

Declat atton that money ts borrowed at certain interest, 

A document styled as a receipt but declaring that the 
executant has botrov\ed a certain sum of money at a 
certain rate of interest does not amount to a mere ac- 
knowledgment but is a memorandum of an agreement. 
{Ntamatnllah and Coblister, //.) In re SUKHDEO 
PRASAD. 152 IC. 41 = 7 R.A. 248 = 1934 A L J. 
1156 = 4 A.W.R. 766=- A.I.R. 1934 All. 1052. 

Sch. I, Art. 6 — Entry in baht —Achnawledgment 

coupled wtth agreement to pay — Stamp duty payable. 

Where an entry in a bahi purported to be an uncondi- 
tional acknowledgment but also contained a promise to 
pay the sum mentioned. 

field, that the entry should be stamned a.s an agree 
ment and where it is not so stamped, it is admissi 
ble in evidence on payment of the duty on an agreement. 
{^Harrison and Tek Chand, J/f) PaHLAD v , Shib 
Lal. I.E 1931 Lah.706 (1)=1S2 I.O. 881 (1) = A 

I.E. 1931 Lah. 631 (1). 

-Sch. I, Art 6 — Entry in baht — Agreement to 

pay not bare ackiumledgment — Stamp payable. 

Where an entry in a bahi made after the previous 
accounts were gone into and the balance struck was 
stamped with an one anna stamp but the wording of the 
entry showed that it w^as an acknowledgment which im- 
ported a promise to pay. 

Held, that the document should have borne a stamp 
of eight annas and was admissible on payment of the 
penalty prescribed by the Act. {Ha^'rtsen an i Tek 
Chand, //.) Kklu Mal v, vShoran. I.E. 1931 Lah. 
684 C1) = 132 10 844(1) = 32P.L.E. 767. 

Sch. I, Arts. 5, 1, 14 and ^9— Entry by debtor 

in creditor's accounts that amount would be paid — j 

Stamp, I 

An entry in the creditor’s account book made by the : 
debtor that “the sum will be paid by me immediately” | 
is not an acknowledgment within Art. 1, since the payee 
is not named, it is not a promissory note and where it is 
not attested, it cannot be a bond. It can, however, be 
regarded as an agreement or a memorandum of agree 
ment and the party may be allow'ed an opportunity of 
stamping the document correctly. 3 Bom.L.R. 699; 
(1903) A. W.N. 174; 8 Bom.L.R. 644 and 49 Cal. 729, 
Ref. b^Pakenham Walsh, /.) KADIR MOITHIN PULA- 
VAR V. Panduranga Naidu. 146 I.O. 943= 6 E.M. 
306 = 38 L.W. 846 = 1933 M-W N 1243 = A.I.R, 1934 
Mad 25. 

Sch. 1, Arts 6(c), 6 and 40 — Applicability — 

Form E/ Revised 1926 of the Imperial Bank of India— 
Agreement to pawn movables. 

Form E/Revised 1926 of the Imperial Bank of India 
is liable to stamp duty under Art. 5 (c), Sch, I, and not 
under Art. 6 or 40, Stamp Act, as it is neither an instru- 
ment evidence an agreement relating to deposit of an 
instrument constituting or being evidence of the title to 
any property within Art. 6 (1), nor an instrument evi- 
dencing an agreement relating to the pawn or pledge of 
movable property within Art. 6 (2), nor can it be re- 
garded as mortgage deed within Art. 40. Ex parte 

(1887) 17 Q.B D 690. Ref. {Page,C J., Das and 
Mya Bu, JJ ) IMPERIAL BANK OF INDIA In re, 11 
Bang. 145=I.B 1938 Bang. 64 = 1421.0. 761=A.I. 
E. 1983 Bang 31 (F.B.). 


STAMP ACT (1899), Sch. I. Art. 14, 


-Sch. I Art.'5 (c)— Bahi entry recording purchase 

of goods on credit — Stamp duty. See STAMP ACT, SCH. 
I, ART. 1. A.I.R. 1936 Lah. 667. 

(as amended hy Burma Act II of 1932), 

Sch. I. Art. 5 (c) — Instrument relating to promissory 
note — Stamp duty payable, 

Wheie the instrument referred to the delivery to the 
Bank of a promissory note on the terms that it bhall be 
available as security for cash credit w’hich the Bank had 
agreed to give to a borrower and the guarantor also 
executed an agreement as to the enfoi cement of the note, 
and the question w as raised as to the stamp necessary 
for the instrument relating to the security of the over- 
draft. 

Held, that the instrument fell within Art. 5 (c) and 
not Art. 6 or Art. *40 of Sch. I of the Stamp Act and 
was liable to stamp duty under that Article as amended 
by S. 7 of the Burma Act, II of 1932 {PagCf C. 

Das and Mya Bu^ JJ.') IMPERIAL Bank OF INDIA. 

In re. 11 Rang. 146= IB. 1933 Rang. 54 = 142 1,0. 
761 = AIR. 1933 Bang. 81 (F.B ). 

Sch. I, Art. 5, Exemption U^-^Apphe ability 

— Sale of ornaments — Entry in fieoki of account with 
price. 

When the accused made a purchase of gold ornaments 
from a client, he got the client to make an entry in the 
account book giving the client’s name and a description 
of the goods purchased and of the pi ice paid, and got 
this signed by the client, 

Held, that the documents were merely memoranda of 
the sale of goods and were exempt from stamp duty 
under Art. 5, Exemption (<i), and not conveyance within 
Art. 23, but as the documents contained a dear acknow- 
ledgment that the price had been received by the seller 
they were receipts as well as niemoianda of the sale of 
goods and should have been stamped as receipts with 
stamp duty of one anna each. {Snlatman^C J.and 
/.) Raghubar Dayal V. Emperor. 66 All. 
680=4 A. W.B. 1673=160 I.O. 672 = 7 R.A. 16= 36 
CrL.J. 1132 = 1934 A.L.J. 682 = 1934 Or 0.274= A. 
I.R. 1934 All. 201. 

Sch I, Art. VI— Application to file award — 


Award relating to Buddhist monastery — Stamp duty 
What has to be considered is, not the value whiLh the 
appellants may place od the property at the time of 
filing their application for the purpose of invoking the 
jurisdiction of the Court, but the value of the property 
at the time of the making of the award. When the 
value of the property with which the instrument in 
question is concerned is not stated in the instrument, 
its value for purpose of stamp duty must be taken to 
be the price which could be obtained for it on a sale in 
open market. Wheie the property concerned is a Bud- 
dhist monastery which has no value, the stamp duty 
payable is the minimum amount payable under Art. 12, 
read with Art. l5, Stamp Act, as amended by Burma 
Act 01 of 1932), that is, two annas. {Mya Bu and 
Dunkley, J Jl) MauNG PO TUN v. U. SaNDIWARA. 
167 I.O. 44 = 8 B.B. 71= A IB. 1936 Rang. 204. 

Sch. I, Art. \2— Decree in terms of award— 

Stamp duty payable, 

A decree of Court in the terms of an award is not an 
instrument chargeable with stamp duty. {Irving, F,Cl) 

referenck under S. 56 (2) of the Stamp Act. 
11 Lah L.T. 147. 

Sch. I Art. 14 — Entry by debtor in creditor’s 

acerjunts that amount would be paid No bond. Su 
Stamp Act, Sch. I, art., 5. 38 L.W. 846=146 1. 
O. 943. 
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—Sch. I, Art. 16— Applicability— decree 

bySmall Cau^e Court — Application to bet abide — Security 
— Stamp duty — Couit-lee stamp of 8 annas — 
Sutficie.u-y. See COURT FEES ACT, SCH. II, ART. 6. 
68 M L.J. 466Cr.B.). 

— — ich I, Art. 16 — Security bond under S. 55 (4), 
C. P. Code — Uuty not chargeable under Stamp Act. 
See Couur Fees act, sch. ll, art. 0. 34 P.L.B. 
480. 

—Sch. I, Art. 23— Applicability — Ornaments sold 

— Entry in purchaser’s account book by seller giving 
de^cnpiion ot goods and price pud — Djcunients were 
memoranda of sale as well as receipts— Exempted under 
Art. 5, Exemption {a). See Sr^MP ACT, hCH. [, ART. 5 
EXEMPITUN {a). 1934 A.LJ. 682 = AI.R. 1934 All. 
201 . • 

—Sch. I, Art, 2!^— Conveyance in consuieratton 

of disth.iege of debt — Mtntion of less than actual 
amount due — Balance stated as waived — Stamp duty 
f he charging words in Ait, 23 “where the amount or 
value of tne coiiaideration for such conveyance as set 
forth therein” do not mean that Revenue Authorities 


Bhtde.jj) Mahomed Hash AM ». Emperor. 13 
Lah. L.T 48. 

Sch. 1, Art. 28 — Receipt or conveyance — Docu” 

ment stating receipt of consideration in part and refer^ 
ring to sale as complete. 

Where there is nothing in a document to show that 
I title in the proper' y was being conveyed by the vendor 
! to the vendee by it, on the other hand, the document 
i refers to a sale as a completed transaction under which 
possession had been delivered to the vendee, and the 
primary object of the execution of the document appears 
to be to record the fact that out of the total purchase 
price, a portion had been leceived by the vendor from 
the vendee and to safeguard the latter against a fresh 
demand for that sum, rather th in to cieale tiile in the 
vendee as owner of the land, which had been done al- 
ready by an independent transaction altogether. 

Held^ that the document is a receipt anrl not a con- 
veyance. 6 l.C. 346 and A. I R. 1932 P. C. 55, Kel. 
on. {^Pek C hand ^ Abdul Qad I r and Bhide^ //•) MA- 
HOMED Hasham rc Emperor. 14 Lah. 102 = 1 B. 
1932 Lah 572 = 33 P.L.R. 821=1391.0 154 = A.I. 


must have regard only to what the parlies to the instru- 
ment nave ele^.ted to state the consideration to be, but i 
that the duty must be assessed upon the amount or value • 
of the consideration for the transfer as disclosed upon an . 
exa nination of the ter ns of the instrument as a whole. , 
Where m a conveyance of immovable property, the . 
consideration passing to the transferor for executing the I 
conveyance was therein stated to be a to ai sum of | 
Ks. 300, made up of Ks. 250 being the total of two items i 
of principil sum and Ks. 50 being ihe bal ince of inter- 
est arrived at by waiving Ks. 145 14 0, out of 
Ks. 195-14 0, the total ot two items of interest, 

Held, that the benefit which would accrue to the 
transferor as the result of duly executing the conveyance ' 
was that he would obtain in suiistance and effect the I 
cancellaiion of the whole debt of Ks. 445-14-0 which was ' 
due from him to the transferee, and that stamp duty 
must be paid on that amount, as the agreement to release 
the balance of the debt formed part of the consideration 
passing to the transferor for executing the conveyance. 
^PagCy C.J.^ Mya Bu and Mosel y^ //.) C. R M. M. L. 
A. CHETrvAR Firm, /n re, 13 Bang 613 = 157 l.C. 
538 = 8 BR. 99 = AI.R. 1935 Rang. 243 (SB.). 

^Sch, Ii Art. 23 — Conveyance in considt ration of 

specified portion of debt and w'aiver of remainder — 
Assessment of stamp duty. See STAMP ACT, S. 24. 
13 Rang. 613. 

-Sch. I, Art. 23 — '‘^Conveyance" — Meaning of — 

Receipt mentunin^ fact of sale — Stamp dutv. 

Tne test to determine whether a do.ument is a con- 
veyance is to find out whether the intention of the par 
ties was that the document should be the sole repository 
and appropriate evidence of the transaction of sale. If 
it is so, the Court must hold it to be a conveyance. But 
if it merely recites a past accomplished fact, it is not a 
conveyance liable to be stamped or registered as such, 
A deed which merely .icknowledges as a fact that a 
light is vested in a particular person is not a convey- 
ance; it has to be shown that the right was created by 
the particular deed in question, A document purporting 
to be receipt recited that the executant had sold land to 
M //, son oi A D and M Z), son of A for R*>. 1,038 15 3 
for building pirposes and that out of the purchase 
money, Rs. 700 had been received in cash and for th*^ 
balance another receipt would be passed at the time of 
payment. It further recited that possession had been 
given to the purchaser, etc. 

Held., the document wasronly a receipt and not a con- 
veyance under Art. 23. (^Tek Cktnd, Abdul Qadir and 


B. 1932 Lab 535 (SB). 

——Sch. I, Art 35 (a) ^iv) — T.ease — Agreement, if 
a lea^e or licence. See STAMP ACT, S 2 (16) (^). 55 

All 874 = AI.R 1933 All. 735 (P B.). 

Sch. I, Arts. 35 (a) (vi), 35 (c) and 5 (c) — 

f^ase of land., buildings and appurtenances for 34 years 
— Covenant by lessee to piy off loswrs debt and annual 
rent — Pr perty to pass to lessee at the end of period — 
Stamp ptiya^de. 

The U. P. Electric Supply Company entered into a 
Bulk Supply agreement with the Municipal Board of 
Lucknow by an indentuie dated 5-3-1931. The Board 
agreed to grant a lea^e to the company of certain land 
and of an Electric Generating Station for a term ol 34 
years and 170 days in consideration of an annual rent 
of Rs. 3,000 and of the repayment by the Company of the 
loan borrowed by the Board from the Government in 
thirty five half-yearly instalments of Ks 47,500. After 
I the whole amount was paid up, the generating station 
1 with the buildings and appurtenances would become the 
1 absolute properly of the Company. There was, however, 
; no proviso for re entry in the event of the Company 
; failing to fulfil its obligations. 

Held, that having regard to the fact that the pay- 
ment of a sum of Ks. 16,62,500 was not in the nature 
of a price or premium for the granting of a lease but was 
a price to be paid for the acquisition by the company of 
the generating station, the document should be stamped 
under Art. 35 (a) {in ) and also as an agreement falling 
within Art. 5 (c) and not also on Art. 35 (t) its a lease. 
{Buckland, A. C, /., CosUllo and Panckndge, //.) 
United Provinces Electric Supply Co., ltd.. 
In re. 61 Cal. 556 = 152 IC 601 = 7 R.C. 297=38 

C. W.N. 627= A.I.R. 1934 Cal 803. 

' ScU I, Art. 35, Exemption— 

Agricultural lease — Agreement to pay weighment dues 
forming part of consideration. 

An agricultural lea^e for a period of one year reserv- 
ing an annual rent not exceeding Ks. 100 is covered hy 
the exemption contained in Art. 35 of the Stamp Act 
even though an agreement for payment of weighment 
dues, which do not constitute rent, forms part of the con- 
sideration of the lease. (S/ivastava, /.) BaSHIR 
Ahmad v, Lal Nar Singh Partab Bahadur 
Singh. 159 1.0 126 = 1935RD 644 = 8 E.0.16 = 
1935 O.W.N 1223 = A I.R. 1936 Oudh 74. 

Sch. I, Art 40— Applicability — Form E/ Re- 
vised Imperial Bank of India — Agreement to pawn 
movables — Stamp duty under Art. 5 (f). See STAMP 
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STAMP ACT (1899), Sch. I, Art. 40. STAMP ACT (1899), Sch. I, Art. 45. 

ACT, ARTS. 5 (r), 6 AND 40. 11 Bang. 145 = A.I.R. ment of stamp duty as required by Art. 45. {Skemp, /.) 
1933 Bang. 31 (F.B.). Hari Ram v Siri Ram. 168 I.O. 877 = 8 B.L. 821 

Scb. I, Art 40 — Applicability — Mortgage bond (2) = A. I R. 1936 Lab. 342 

by Receiver and suieties for due execution of office of Sch I, Art. 46— Partition — Suit for — Prelimi- 

former— Stamp duty. See STAMP ACl, ART. 57. 39 nary decree defining share— Not Chargeable under S. 2 

O.W.N. 1046 = A.I.B. 1936 Cal. 610. (l5) read ^^iih Art. 45. See Stamp ACT, S. 2 (l5) AND 

Sch. I, Art. 40— Applicability-Security bond SCH. I, ART 45. A I.B. 1932 Rang. 120. 

executed to Court — -Stamp duty payable under Art. 57. | Sch I, Arts. 46 and 66 — FarttUon deed and re- 

Stamp Acr, art. 57. % O.'SN lease— Distinct ton between. 

1931 Oudh 99. ' A deed by which co-owners divide property in seve- 

Sch. I, Art. cosurety bomi undtrO. 41, A’. 5, ! rally is a deed of partit-on and merely because mutual 

C. P. Code Duty chargeable. \ release is an incident of the divi.'ion, the partition deed 

A surtly bond executed unier (). 41, R. 5, C.P. Code, ! does not become a release. Moieover a deed of release 
by a surety for the judgment-debtor hypothecating his ; is a one-sided document and binds the executant alone 
property in favour of the Court executing the decree for j while a partition is an agieement between tw(i oi more 
the benefit of the decree-hf)Ider as security for the loss 1 persons who are all bound by it {Dvittg^ t . C.) RAM 
that the latter might sustain up to a certain amount i LAL » EMPKhOk* llLahLT. 157. 
owing to any default or misconduct on the part of the | Sch I, Art. 46 Stamp ditty — Separation of 

judgment-debtor, is chargeable with duty under Art. 40 smaller f/om latt^er shaft . 

and not Art. 57, it being rot exeeuted to secure the . Under Ait 45 the duty payable on the instrument of 
due petformance of a contract. Oudh Stamp Reference | partition is for the amount of the value of the separated 
No. 2 of 1027, Diss. From. {^Kendall, W . share or shaies of the property. The smaller shares 

JANGEI.AL, /nre. 62 All. 844-1 B , which have been separated off fiom the largest share 
1931 All 419-131 I.C. 675=1931 A L J. 41 = A I. , should be a criterion for fixing the stamp duly payable 
R. 1931 All. 189 (F.B ). ’ on the instrument. {Sttndaram Chttiy and Paktnham 

Sch. I, Art. 45 — Compromise decree in partition Walsh^ J J f) VliNKAIAPPA NaIDU v. MUSAL NaiDU. 

suit diiecting the other party to deliver po8<*ession — 150 1 C. 119=6 R.M. 700 = 39 L.W. 167“A.IB. 
Stamp payable under Art. 45. Ste ST AMP ACT. S. 2 1934 Mad. 204. 

(l5) and Art. 45. A.I.B. 1933 Oudh 562 (F.B ). . Sch- I, Art. 46-B — 'Three firms fofmtng a part 

Sch.I, Art. 45 —Dec fee passed on azvard dt retting ner^thtp—Agfeement putting an end to thtir relationshtp 

partition — Stamp duty — Part of dtcree separable from qM'Ji partnership— / f a deed of dissolution of part net ijitp* 
portions of decree effecting partition — Liability to stamp j The Stamp Act contains no definition of either ‘dis- 
diitv* i ijolution” or of “partnership”, and both these terms 

It is not permissible to add to or substract from the have been used in the sense in whith they are used in 
definition as given in S. 2 (15). Similarly it would be the Indian Contract Act. If three firms agree to corn- 
illegal to engraft any exceptions or impose and limita- ! bine their pioperiy, labour or skill in some business, 
tions on Art. 45 beyond those that are clearly .set forth | they cannot be considered to be paitneis, the essential 
in the provisos. Every final order effecting a partition j requirement of S 239 of the Contract Act being that 
paSsSed by any Civil Court is an instiument of partition | the contracting paities should be ‘ persons'’,* e., indivi- 
and so is every award by an arbitrator directing a parti- | duals. It follows, therefore, that an agreement which 
tion. Standing by itself therefore either of the tw^o is ' puts an end to their relationship qua the partnership is 
chargeable with duty of the amount indicated in Art. 45 ' not a deed of dissolution of partnership within the 
as the proper duty therefor. If therefore the award had I meaning of Art 46 B. {Niamatullah and Bajpat^ 
been stamped with proper duty, 12 annas only j JJf) KEKERENCE UNDER S. 61, STAMP ACT. 158 
would have sufficed for the decree, but if it is not so j I C 43 = 8 R A. 275-^1935 A.LJ. 938=1936 A. W. 
stamped there is no provision of law* which can save the I B. 863= A.I.B. 1935 All. 767. 

decree from stamp duty as prescribed in Art. 45, Sch I. Sch I, Art. 48 (b) and S. 2 (21)— Vakalat in 

But where a part of the decree is separable from the Piesidenty Small Cause Court— Stamp duty — Pewer-of- 

other portion of deciee effecting partition and all the attorney — Stamps as required by Art. 48 {b). See 

reliefs have been joined together for convenience in one Stamp ACT, S 2 (21) AND SCH. I, Art. 48 (<^). 68 

document, such part is not liable to stamp duty and can Bom. 597 = A.I B 1934 Bom. 299. 

be proved. (^Addison and Dm Mohamed^ J J f) ABDUL ! Sch. I, Art 49 — Bill of exchange — Document 

HaSAIN Khan z/. MT. MahMUDI BEGAM 16 Lah. \ containing promise to pay on fixed date — Stamp duty 
667=168 I.O.502=37P.L.R.676=A.I.R. 1935 Lah. \ payahle as on promissory note. 

364. Where a document contained a promise to pay other- 

Sch. I, Art. 46 — Deed of partial partition — ! wise than on demand and was payalde five years after 

Stamp payable. \ execution and it contained no order to pay. 

Where a deed of partition purports to divide only; that it was not a bill of exchange or a /**/«</* 

some of the shares, the duty should be levied on the j and that it was leviable to stamp duty as a proiiiissory 
amount of the value of the separated share or shares, j note. {^Middleton., /. C. and Saadnddin., A.J.Cf) 
(^Boyd, F. c.) Tarlok Nath v. Emperor. 34 P. I Mahomed Hafiz Umardaraz Khan v. Mahomed 
L.B. 630. j Akbar Khan. 6 I.R. (Posh.) 6 = 146 I.C. €62= A.I. 

Sch. I, Art. 45 — Partition suit involving several | B. 1934 Pesh. 1. 

reliefs— Comp^'ornise and decree not stamped — Execution Sch. I, Art. 49 — Entry by debtor in creditor’s 

of part of decree Oft payment of stamp duty, accounts that amoiini would be paid — Not a pro note. 

Where in a partition suit involving several reliefs, a See STAMP ACT, SCri. I, ART. 5. 38 L.W. 846=146 
decree is passed in accordance with a compromise, and 1 0. 943, 

neither the compromise nor the decree is stamped, the Sch.I, Art. 63 — Applicability — Saleof orna- 

partitlon decree can be regarded as consisting of a raents — Entry in books of account giving description of 
various number of decrees and a part of the decree goods and price paid — Documents aie memoranda of 
which a party seeks to execute can be executed on pay- j sale as well as receipts. &TAMP ACT, SCH. I, ART 
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STAMP ACT (1899), Sch. I, Art. 63. | 

5, Exemption (a). 1934 A.L.J. 582 = A.I.B. 1934 
All. 201. 

Sch. I, Art. 63 — Cash memo, containing war- 
ranty — If a receipt. See Stamp ACT, Ss. 2 (23), 3 and 
SCH. I, Art. 53. 12 Bang. 174»A.1.B. 1934 Bang. 
49 (2) (SB.). " ’ 

Sch. I, Art. 63— Receipt— Recital of sale of land 

— If amounts to “conveyance”. See STAMP ACT, ART. 

23. 13 Lah L T. 48. 

—Sch. I, Art. 67 — Appltcabtlity— Security bond 
executed tn favour of Court — /mmoz>able properties 
nndered security for performance — Stamp duty payable 
Where during the pendency of an appeal the execut- 
ing Court directed execution to proceed on condition the 
deciee-holder offered security for the* re.stitution of any 
property taken and theieupon a third per.son executed a ' 
bond to the Court, undertaking to give compensation if 
the decree-holder failed in appeal and he also made 
certain immovable properties security for the due perfor- 
mance of the covenant. 

Held^ that the document was a security bond and as 
such liable to stamp duty under Art. 57 and not Art. 40 
of the Stamp Act. i^IIasan^ C. J., Razaand Btsheshiuar^ 
Nath, //.) Board of Revenue v Lalta Bakhsh 
Singh. I.B. 1931 Oudh 241 = 132 I.O. 226=14 O.L. I 
J. 224 = 8 O.W.N. 116 = A I B. 1931 Oudh 99. | 

Sch. I, Art. 57 —Appltcabiliiy^Security bond by 

way of mortgage by receiver to Court for performance of \ 
office — Stamp duty, \ 

A mortgage bond executed I)y a receiver appointed by | 
the Court to the Court appointing him for the due exe- j 
cution of his office of receiver is governed by Art. 57 ! 
for purposes of stamp duty. The fact that sureties also | 
join in the bond does not take it out of Art 57 or make 
Art. 40 applicable. (Z). N, Mitter and Rau, //,) 
Dhirendra Nath poddar v, Hemangini Dasi. 
63 Cal. 173 = 168 10.406 = 8 B.C. 183 = 39 O.W.N. 
1016 = A.I.R. 1935 Cal. 610. 

— Sch. I, Art. 57 — \ p pi ii'a bi i i ty — Sec u ri t y bon d 
executed under S. 55 (4) of the C. P. Code — Personal 
obligation only impo>ed —Art. 57 no application. See 
COURT Fee.s act (1870), SCH, II, ART. 6. 14 Lah. 
284 = A.I B. 1933 Lah. 89 (S.B.). 

■ - ■ — Sch. I, Art. 67 — Applicability — Surety bond 
under O. 41, R. 5, C. P. Code — Duty chargeable under 
Art. 408, not under Art 57. See STAMP ACT, ART 40. 
1931 A.L J. 41 = A.I.B. 1931 All 189 (F.B.). 

Sch. I, Art. 67 — Contract — Meaning — Surety 

bond under, OA\, R,5,C, P, Code, 

The Word “contract\ in Art. 57 is used in the sense 
of contract as defined in S. 2 (^) of Contract Act. A 
surety bond executed for a judgment -debtor under O. 
41, R, 5, C.P Code is not such a contract. {^Kendall, 
Young and King, JJ,') JaNGE LaL, /« re 52 All. 
844 = I.B. 1931 All 419 = 131 I.O. 675 = 1931 A.L.J. 
41- A.I B. 1931 All. 189 (F B ). 

—Sch I, Art. 67 — Security bond — Execution tn \ 

pursuance of order of Court under C.P, Code — IJ ability 
to stamp duty, 

A security bond executed in pursuance of an order 
of Court under the Code of Civil Procedure and imposing 
only a personal obligation on the surety is not leviable to 
st.nnp duty under the Stamp Act. (Addison and 
Elude, JJ,^ fOWALA MaL ». KHARAITI RAM. 14 
Lah 708 = 1431.0. 12 = I.B. 1933 Lah. 313 (2) = 34 
PL B 480 = A.I.B. 1934 Lah. 228. 

Sch I. Art. 67 — Security bond — Stamp, 

On an application made^by the judgment-debtor under 
O. 41, R. 5, C. P. Code, for stay of execution of the 


STATUTOBY BODY. 

decree pending the decision of appeal, the crourt while 
declining to stay the execution directed the decree- holders 
to furnibh security of urban immovable property for the 
refund of the money, which might be realized by them, 
with interest thereon, in the event of the success of the 
appeal. Thereupon the decree- holders filed a security 
bond, bearing a stamp of Rs. 7 8-0, and the judgment- 
debtors objected that the bond was insufficiently stamped. 
Held, that the bond in question was properly stamped 
under Art. 57, (Teh Chand and Jai Lai, JJ,) TulLAH 
Shah Ram Saran Shah v, Ghulam Hussain. 
16 Lah. 78 = 147 I.C. 671 = 6 B.L. 441 = 36 P.L.B. 
441 = A.I.B. 1933 Lah. 1004. 

^Sch I, Art. 67 — Supurdnama — Stamp duty. 

Where the terms of a document executed by a supurd- 
dar were that the supurddar acknowledged having 
received the attached properly from the amin and 
I agreed to produce the same whenever demanded by the 
Court of the amin and further agreed that in case of 
failure, the Court would be at liberty to realise the price 
thereof from his person and property, 

Held, that the document was a security bond as 
defined in Sch. I, Art. 57 and that it was not liable to 
duty being covered by Exemption (e) to that Article. 
(Sulaiman, C.f and Rennet, J.) STAMP ACT, In re. 
67 All. 888 = 1661.0. 1034 = 7 BA. 1005 = 1936 A. 
W.B. 486 = 1935 A L.J. 489 = A IB 1935 All. 658. 

Sch. I, Art. 62 (c) and S 6— Sale of 29 bonds 

for a lump sum by one instrument — Stamp duty 
payable — S. 5 inapplicable — Stamp duty under Art. 61 
read with S. 13 of the General Clauses Act, Rs. 5. See 
Stamp act, S. 5 and Sch. I, Art. 62 (c), 66 All. 
468 = A.I B. 1933 All. 321 (F B.). 

■ Sch. I, Art. 5"^ ^Assignment of lease — Lessee 
liable to pay annuity to landlord — Transfer of rights 
and liability for lump sum- Stamp. 

! A document which after reciting a previous perma- 
nent rea«e executed by the Thakors in favour of the 
; lessee in consideration of an annual sum of Rs. 292, 

, proceeded to state that the rights of the lessee under the 
lease were assigned to the executant for a lump sum 
' of Rs. 4,229 and the executant was to abide by the 
terms of the permanent lease, and bound by virtue of 
i one of such terms, to pay the annual sum of Rs. 292 
direct to the Thakors. Apart from the sum of Rs. 
4,229 the lessee assignor derived no benefit whatever 
from the annual payment. The stamp duty payable on 
the deed of sale was held to be an ad valorem duty on 
i Rs. 4,229 and no stamp was necessary on the annuity. 
124 B. 257, Foil. (Beaumont, C J., Madgavkar and 
Baker, J J.) PUNAMCHAND LALLURHAI DOSHI, In 

re. I.B. 1931 Bom 114 = 128 I.O 898 = 32 Bom.L.B. 

! 1447 = A.I.B. 1931 Bom. 1. 

I — Sch. I- A, Art 4 and S. 2 (15)’-- Partition list 

I — Stamp duty payable, 

A partition list which does not itself effect any divi- 
sion but is merely an agreement for effecting a future 
partition on terms agreed, is not an instrument of parti- 
tion within the meaning of S. 2 (l5) and is liable to 
stamp duty as an agreement under Art. 4, Sch. I-A 
(Pandalai, J) GaNGAIYA v. CHINA LinGAIYA. 
0I.B (Mad.) 88(1) = 146 1.0. 629 (2) = A.I.B. 1933 
Mad 162 

STATUTE- Fraud upon. See 36 O.W.N. 1088= A.L. 
B. 1932 Oal. 763 = 61 Oal. 197= A.I.B. 1934 Oal. 
269. 

Interpretation of. See INTERPRETATION OF 

Statutes. 

STATUTOBY BODY — Exercise of powers under 
staiute—Limits. See BOMBAY DIST. MUNICIPAL ACT, 

S. 96. 66 Bom. 135 = A.I.B. 1932 Bom. 269. 
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BTAY — Appeal from preliminary decree pending 1 SUCCBSSION ACT (1925), S. 2. 

— Proceedings for partition by metes and bounds to be tection of his mother and grandmother, appointed guar- 
stayed— Practice of Lahore High. See C, P. CODE, dians of his person. For a period of three years after 
O. 20, R. 18. 34 P.L E 679 = A.I B. 1933 Lah. 790. testator's death, the executors should manage the proper- 
STBAITS SETTLEMENTS ORDINANCE No. 56 ties; then they should deliver ail the properties to the 
(LIMITATIONS), S 9 -^Verbal assignment by attor- two guardians who should manage the properties till the 
ney to himself of property known to be his principal's end of their lifetime without any power of alienation, 
— Vesting of property in trust — Purpose^ if specific. After them, the testator’s son's descendants should take 
Where what took place was a verbal assignment by the properties absolutely and enjoy them from genera- 
the appellant, as attoi ney of the administrator, to him- tion to generation. The survivor of the two ladies died 
self, of property known to be his principaPs, in 1926 and the question was if a mortgage executed by 

Held^ he was in a fiduciary copacity and the only the grandson in 1924 was valid, 
result of the proceeding was that the property became that the effect of the will was this a life-estate 

vested in him in trust for the administrator. was bequeathed to the widows with an absolute gift 

Held, further^ the appellant dealt with the property over of ihe remainder to the deslendants of the testators 
in a fiduciary capacity antecedent to such dealing and son. The absolute gift of the remainder was to a 
the purpose for which it became vested in him must be specified class of persons of whom the grandson was one, 
found in the purpose for which that capacity was con- Under S. 106 of the Succession Act, the interest of the 
f erred upon him, " | grandson was a vested interest from the date of the 

Held further, that the purpose for which the pro- ' testator's death, even though possession thereof might 
perty became vested in the appellant was specific if he is have been postponed. And the case was not governed 
regarded in the light of a trustee for the administrator by the exception to S. 98. The grandson was therefore 
or even if it was to administer the estate and account competent to execute the mortgage. 57 I.C. 547; 4 C. 
for the residue to the next of kin. (^Str Sidney Rowlatt^ 304; 28 C. 621 (P.C-)j 38 C. 468 (P.C.), Rel on. (Sun- 
KaSIVISVANATHAN CHETTIAR v. ChOKKALTNGAM daram Chetty and Pakenham fValsh, //. jSree ChaND 

Chettiar. 165 I.O. 855=^7 BP.O. 209 = 37 Bom. Sowcar z'. KaSi Chetty. 38 LW. 860 = 147 I.O, 
L.R 837 *=A.I.R. 1935 P.C. 28 (P.O.). 383 = 6 R.M. 335 (2; = 1933 M.W.N. 1222 = A.I.R. 

STRIKE. See MASTER AND Servant— Strike. 1933 Mad. 886=66 M L J. 170 

SUBROaATION. See (1) DEBTOR AND CREDITOR. (XXXIX OP 1925)— Applicability — Crown 

(2) Mortgage— SUBROGA- taking property by escheat, 

tion. The Indian Succession Act is not applicable to the 

(3) Transfer of Pro- I Crown when it takes the property upon escheat. 

PERTY ACT (IV OF /.) SECRETARY OF STATE FOR INDIA 2/. CiRDHaRI 

1882), S. 92. i LaL Shambhunath. 64 All 226 = I.R 1932 All. 

SUB-SOIL RIGHTS. See MINERALS. ' 213 = 136 I.O. 665 = 1932 AL.J. 160=A.I.B. 1932 

SUOOESSION ACT (X OF 1865)- Applicability— | All. 220. 

Native Christians of Mysore State — Hindu Law of , ■ '^Applicability — Foreigners, 

Adoption— If applies. See HINDU T.AW— AppuCABI- There are no words in the Succession Act as it now 
LITY— Converts. 13 Mys.L J. 302=40 Mys.H.O. stands limiting the Act to British subjects as opposed to 
R 267. ' foreigners. {Dalip Singh, J.) A MAR SiNGH v, SHAM 

' "" -Ss. 98 and 106 — Life interest with absolute gift ■ SiNGH. 37 P.LR. 502=- 160 I.O. 631 = 8 R.L. 647 = 
of remainder — Vested interest but possession postponed, t A.I.B. 1936 Lah. 646. 

See Succession act (1865), Ss. 106 and 98. 38 L. . Applicability— Hindu convert to Christianity, 

yi, 860. I A Hindu convert to Christianity, who dies a Christian 

S. 100 (S. 113 or ACT XXXIX OF 1925)— : is governed by the Indian Succession Act in matters of 

Scope — Bequest of life estate to son — Remainder to j succession and Cannot elect to be geverned by the Hindu 
daughter-in-law for life — Remaindar to others — Daugh Law of Inheritance. (^Raza and Smith, //-) DWARKA 
ter-in law not in exi fence at death of testator — Bequest NaTH SiNGH z'.JiAJ RaNI. I.R. 1931 Oudh 408 = 134 
void-If cured by Act VIII of 1921. IC. 872 = 8 0 W.N. 1198 = A I B. 1932 Oudh 86. 

A testator (plaintiff's father-in-law) under his will ——Scope — If restrospectwe Will executed in 1890 
gave a life-estate to his son (plaintiff’s husband), in the — Bequest to unborn person — V alidity, 
properties, then a life-estate to the plaintiff by way of The Succession Act, 1925, has no 
remainder, after her husband’s death with a further effect and does not apply to a vvill executed in 1890, 
gift by way of remainder afer her death, to certain Therefore a bequest under the will to unborn persons, 
other persons. Plaintiff was not in existence on the date who were not in existence at the time of the testator s 
of the testator's death. Plaintiff having sued for a death, is void, {Niyogi and Staples, A./.Cs,) Bhjm- 
declaration that a certain alienation made by her deceas- RAO v, PUNJAB RAO. 158 I.O. 1042 = 8 B.N. 105 -- 


ed husband was inoperative beyond her husband’s life. 

Held, that the disposition in favour of the plaintiff 
was void under S. 100 of the Succession Act, 1865 (S. 
113 of Act of 1925) and that the invalidity was not 
cured by or prevented by Act VIII of 1921, and con- 
sequently plaintiff could not maintain the suit {Beadey, 
C. J,and Varadachariar, /,) KUPPUSWAMI PiLLAl 
V, JAYALAKSHMI AMMAL. 68 Mad 16 = 164 10. 
637 = 7 R M. 439 = 40 L.W. 670 = 1934 M.W.N. 488 
= A.I.B. 1934 Mad. 706 = 67 M L. J. 626. 

— Ss. 106 and 95— Life interest with absolute gift 

of remainder — Vested interest but possession postponed — 
Right to mortgage. 

Under the will, the testator appointed three persons 
as executors. His son was disinherited but his grand- 
son, then a child of 4 months, was to be under the pro- 


18 N.L.J. 1. 

-S. 2 iypi)— District Judge— High Court- 

Jurisdiction to issue succession certificates. 

By defining District Judge as the ‘Judge of the prin- 
cipal Court of civil jurisdiction* the High Court is now 
enabled to issue succession certificates. {^Cunliffe, J.) 
AROONACHALAM CHETTIAR. In the matter of, 9 

Rang. 205 = 135 1.0. 80 = I.R. 1932 Rang. 32 = A.I.B. 
1931 Rang. 281 (1). 

[Bel. 1934A.L.J.800J ^ 

S. 2 (bb)— ‘District Judge*— High Court— No 

jurisdiction to grant succession certificate. See SUCCES- 
SION ACT, S. 371. 1934 A.L.J. 800 = A.I.R. 1984 All. 
968. 

S. 2 {ypS)-'''Distnct Judge*'— If includes 

Judge of High Courts 
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STTCCEBSION ACT (1926), S. 2. 

S. 2 of the present Succession Act empowers a High | 
Court to grant succession certificate. The term “District 
Judge” in the sections relating to succession certificates 
includes a Judge of the High Court. /.) 

BHOLaNaih Pal, In the goods of. 68 Cal. 801 = 134 
10. 1279=36 O.W.N. 122 =I.R. 1932 Cal. 6S = A. 
I.R. 1931 Cal 680. 

fDlss. 1934 A.L J. 800. R. 29 N.L R. 278 (284) ] 

■ 8 , 2 {^—Christian— Who is — Test, 

In considering whether the rules of succession laid 
down in the Succession Act are to be applied in ad- 
ministering the estate of an alleged Christian, the Court 
must have regard to the outward and formal recogni- 
tion of his religious belief, and not to what may be the 
real though undisclosed, convictions of the decea^^ed* 


SUCCESSION ACT (1926), S. 82. 

edlyhisown intention, and further spends the greater 
part of his life in India, it must be held that he has 
chosen an Indian domicile and that he Is governed by 
the provisions of the Indian Succession Act. {McNair^ 
J) Thomas Edmund Tfignmouth Shore v. 
Hugh Carev Morgan. 62 Cal 869. 

i Ss 2^ Afiphcability — Jews in Calcutta 

— Charter of j726 -Effect. 

In order to show that the English Law on its Inlro- 
1 durtion by the Charter of 1726 w’as inapplicable to a 
particular community it is not enough to prove that the 
I community had prior to that date been governed by a 
law differing from English Law'. What must be shown is 
that the English law is ba^-ed on or presupposes social 
or political conditions peculiar to the country of its 


21 Cal. 666 (P.C.), Ref. {Page. C J. aud Sett, J ) Ma 
KH iN Than ZL Ma Ahma. 12 Ran|. 184 = 149 I C. 
1148 = 6 R.R. 373 = A.r B. 1934 Rang. 72. 

S. 2(ll) — Will contaimtig pr visions follenving 

rules applicable on intestacy — Validity^ 

The fundamental idea of a will is that the testator 
should thereby dispose of his property, or such part 
thereof at his personal law’ permits him to bequeath by | 
will, in such manner as seems to him best; and there is 1 
no reason why the provisions of a will should not follow’ i 
the rules applicable on intestacy {Pas and Dunkly. //.) 
Ma Khatunz/, Ma Hr Ri. 1491.0. 664 = 6 R.R. 304 
=A.1.R. 1933 Rang 393. 

Ss. 4 and 6 — Adoption by Buddhist woman — 

Subsequent com>erston to Christianity — Right of adopt- 
ed child to inherit. 

According to the rules of succession laid down under 
the Succession Act, an adopted child is not an heir 
entitled upon an intestacy to inherit the estate of hi.s 
deceased adoptive parent. A Buddhist woman adopted 
a girl as a daughter in Keittima form with a view’ to 
inherit; but she subsequently became a Christian and 
died as a Christian intestate. 


origin 

I Held, that part V, bs. 29 and 30 of the Succe.ssion 
Act applies to the member.s of the Jewish community in 
Calcutta (Panckrtdge, J ) S>tKAH EZRA, In the 

goods of, 68 Cal. 761 = I R. 1931 Cal. 827 = 134 I.O. 
443 = AIB 1931 Cal. 660. 

— — 8. 37 — J'hild* ~~ I f includes illegitimate child. 
The w’ord ‘child’ in S 37 cannot po.ssibly im lude an 
illegitimate child (Panckridge, /,) SaRAH EZRA, /zz 
the Goods of, 68 Cal 761 = iR. 1931 Cal. 827=134 
I.C. 443 = A.IR. 1931 Cal. £60. 

Ss 37 and 48 — Adopted child — Right to inherit- 

See Succession Act, Ss. 4 and 5. 12 Bang. 184 = 
149 IC 1148 = A LR. 1934 Bang. 103 = 6 R.R. 
i 373 = A I B 1934 Rang 72. 

' ■■ — S 63 (a) — Execution of will by markswoman — 

, Sctatch mark put by writei — Validity, 

A will executed by a maikswoman was attested by 
, four witnesses one of whom wras dead and the others 
I were examined. After the attesation there was the 
j customary memorandum by the W’riter that the will was 
I in the handwriting of one of them. It appeared that the 
j scratch mark was put by the writer and not by the exe- 


Ileld, that the adopted giil could not inherit. 43 All. 
525, 9 M.t.A. 195; 14 W.R. 33 (P.C.) and 57 I.A. 
313 (P.C.), Kef. {Page, C, /. and Sen, /.) Ma 
Khin Than z/. Ma Ahma. 12 Rang 184 = 149 I.C 
1148 = 6 R.R. 373 - A.LB. 1934 Bang. 72. 

' S. 9 — Domicile of origin — Abandonment and 
acquisition of new domicile — Burden of proof. 

The question of domicile should not be confused with 
nationality. The question whether a person abandons his 
domicile of origin and acquires a new domicile largely 
depends on residence coupled with an intention on his i 
part to choose the new’ country where he resides as his 
permanent home in preference to the country of his 
birth The onus of proving an abandonment of the 
domicile of origin and acquisition of a new’ cne is on 
the person who sets up such a change of domicile. 
{MHatr, /.) THOMAS EdMUND TEIGNMOUTH 

SHORE V. Hugh carey Morgan 62 Cal. 869. 
S 10 — Change of domicile — Conditions — Eng- 
lishman going to India and residing there for gf'eater 
part of life intending to devote life to missionary service 
— Intention — Indian domicile by choice — I f acquired . 

To effect a change of domicile there must be an inten- | 
tion to settle in a new country as a permanent home, | 
and if this intention exists and is sufficiently carried into i 
effect certain legal consequences follow’ from it, whether j 
such consequences were intended or not, and perhaps | 
even though the person in question may have intended 
the exact country. The real es.sence of an assumption 
of a domicile of choice is intention. Where an English- 
man comes out to India with the object of doing mis- 
sionary work in India for the period of his life, and 
founds a mission whose men^bers devote themselves to j 
work in India throughout their lives, which is undoubt. 


cutant. 

Held, (on a difference of opinion) that the will w'as 
properly executed in accordance with S. 63 («) of the 
.Succession Act. {Krishna Panda lai , J, on a differtnce 
of opinion between Sundarwi Chctty and Pakenham 
Walsh, JJ.) DaSU KEDDI Z'. VeNKATASUBBAMM AL. 
57Mad. 979=16210. 76 = 7 R.M 173 = 1934 MW. 
N 136=39 L.W. 688 = A.I.R. 1984 Mad. 436 = 67 
M.L.J. 721. 

S. 63 (c) — Unattested will by Talukdar — Vali- 
dity- Oudh Estates Act (1862) S. 19 OUDH 

Estates act, S. 19. 8 O.W.N. 268 = A.I.R. 1931 
P.C. 24 (P.C.). 

S. 73 — Confirming ivill by subsequent codicil — 

Effect of. 

I The effect of confirming a W’ill by codicil is to bring 
( the will down to the date of codicil and to effect the 
' same disposition of the testator’s property as would have 
been effected if the testator had at the date of the codi- 
cil made a new will containing the same dispositions as 
in the original will but with the alterations introduced by 
the codicil. (1893) 1 Ch. 101, referred to. {Lord Russel f) 
Goonewardene V, Goonevvardene. 134 I.C. 1074 
= 34LW. 984 = 1931 A.O. 647 = A IR. 1931 P.C. 
307 = 61 ML J 340 (PC.). 

— Ss 74 77 and 84-— Will — Construction State- 
ment that there w’as no need for will as regards mova- 
bles — Intention of testator — Duty of Court. See 
HINDU Law-Will— CONSTRUCTION. 39 O.W.N. 
237. 

Ss. 82 to 87 — Applicability — Will by talukdar. 

The rules of construction contained in Ss. 82 to 87 of 
the Indian Succession Act, 1925, are applicable to be- 
quests made by talukdars and in interpreting wills made 
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SUCCESSION ACT (1926), S. 87. 

by talukdars, the Court must be guided by those rules. 
(^King, C J. and Zia ul^Hasan, /.) RamANUJ BhaN 
Bakhsh Singh v, Manraj Kulr. 153 10. 878 = 

7 R.O. 409 = 1936 O.W.N. 68=10 Luck. 606 = A.I. i 
B. 1935 Oudh 198. 

S. 87 — Will — Construction — Intention of 

testator • 

In construing a will, effect must be given, as far as is 
legally possible, to the wishes and intention of the testa 
tor. \Costello and Lort Williams^ //.) I-AL BehARY 
DHUR V. The Administrator-General of Ben 
GAL. 155 I.O. 1071= 7 R.O. 670 = 39 O.W.N. 46 = 
A.l.R. 1935 Oal. 284. 

— ~ S. 88 — Repugnant clauses- -Rule of construction. 

Where the language used in the earliei part of a will 
by the testator has the effect of constituting his widow 
absolute owner after his death of the entire estate belong- | 
ing to him, but a subsequent clause in the same will i 
gives a part of that estate to another legatee, the latter ' 
clause must be given effect to on the principle of con * 
struction embodied in S. 88. ( Jackson ^ VlT- 

hal Z/. Narayan. I.R. 1931 Nag. 131 = 134 I.O.' 
269 = A.l.R. 1931 Nag. 69. 

3. 89 — Bequest for the purpose of a building for 
Hindus exclusively for general purposes — Validity. 

A bequest of a sum of money for the purpose of a 
“building for Hindus exclusively for general purposes 
to be erected on land which is bought” is void for un- 
certainty. (A/irsa, /.) CHINURHAI zc BaI MANKKBAI. 

I.R. 1932 Bom 368 -1.38 I C. 326 = 34 Bom.L.R. 
609 = A I.R. 1932 Bom. 451. 

-3 90 — Wi/l — Construction —Disposition of 

after-aiquii ed property. 

Unless there are expressions in the will to indicate a 
contrary intention it must he piesumed that the testator 
intended to dispose of all his property at his death. A 
description of the property as that which the testator 
‘now’ owns or occupies according to circumstances does 
not exclude after-acquired property. {A'lyogi, A./.C ) 
Mt. Rangoo z^. Harisa. 14110.150 = 28 N L.B 
255 = I R. 1933 Nag 36 = A I R. 1932 Nag. 163. 

Ss. 102 and. 103 — Residuary bequest of pers '>nal i 

estate — Prior bequest void — Rights of residuary legatee, . 

A general residuary gift of personalty in a will sweeps 
up, and is intended to sweep up, all personal property of i 
w-hich the testator may die pos‘-essed which from any | 
cause may happen not to he otherwise effectually dis- : 
posed of; and all such property falls into the general , 
residue unless an intention is apparent in the will that it j 
is not under any circumstances to do so. Where a ' 
testatrix after devising certain immovable property and | 
certain personal property to a Bishop bequeathed to her j 
niece certain plots of land and added: “1 also give to my ] 
niece all my personal property and effects” and the be- 
quest to the Bishop was void under S. 118 of the Indian 
Succession Act. 

Held, that the words in the will were wide enough to 
constitute a residuary gift of the personalty in favoui of 
the niece and that the per.^onalty which formed the 
subject matter of the leg.acy to the Bishop fell into the 
residue. {Poge, C ,J. and Afya Bu Jf) ELIZABETH 
O’Donoghue V, Sutherland. 12 Rang. 705=156 
I.O. 310 = 7 BR. 345 = A.l.R. 1935 Bang. 71. 

Ss. 102 and 103 — "Residuary legatee** — Who is. 

A residuary lagatee is the person designated by the 
testator as one who will take the surplus or residue of 
the property, and residuary bequest implies that the 
legatee is entitled to all property belonging to the testator j 
at the time of his death of which he has not made any j 
other testamentary disposition which is capable of taking 
effect. So whatever is not effectually disposed of goes 

Q. D.— II-*-208 


SUCCESSION ACT (1926). S. 111. 

to the residuary legatee. No particular mode of expres- 
sion is necessary to constitute a residuary legatee. It is 
sufficient if the intention of the testator be sufficiently 
expressed in the will that the surplus of his estate after 
payment of debts and legacies shall be taken by a person 
there designated. The residuarj legatee becomes vested 
with the surplus or residue of the property left by the 
testator at his death. A person devised and bequeathed 
his property by a will in favour of his wife with direc- 
tions to her to pay certain amount to certain persons and 
to spend some amount in charities every year and after 
her death the propeity was to devolve on his two 
daughters, and on their death on their existing and 
future offspring. The testator’s daughters and daughters' 

I sons claiming to be residuary legatees applied for grant 
of letters of administration. 

Held, that thfc position of the daught^'rs and 
daughters’ sons was not that of residuary legatees, but 
was that of a remainderman or reversioners and they 
were not entitled to the letters of administration, 
{Niyogi, A J.C.) MT. CHHABI BAI 7>. MT. CHUNNIA 
B\i. 31NL.B 30(Supp ; = 160 I.C. 160=8R.N. 
155= A.I.R. 1936 Nag. 239 

S. 103 — Residuary bt quest — Scope of — Property 

uriknoian to testator. 

Under the Indian Law. a residuary clause does not 
apply to property unknown to the testator The law in 
this respect differs from the English Law. 38 Mad. 
1096, Foil. {Mil ter and Henderson, J /.) SUBODH 

Chandra Niyogi r. Bhubalika Dasee 60 Oal. 1406 
= 149 I.O. 410= 6 R.O. 680 = A.IR. 1934 Cal. 366. 

S. 104 — Applicability — Ad mini st ration of estate — 

Pendency — Right inherited by pirty — Rnforcement, 

Where the Administrator-General was appointed exe- 
cutor under a will and the widow’ of the testator filed a 
caveat but the same was withdrawn subsequently in 
pursuance of an agreement foi apportionment of the 
estate and the widow subsequently inherited an unascer- 
tained share of the residuary estate from her son, and 
applied to the Couit for directions being issued to the 
Administiator- General for handing over the property. 

Held, that the applicant could invoke in her aid S. 
104. (C. C, Chose, A.C.J. and Mitter, /.) SECRE- 

TARY OF STATE FOR INDIA V. Pariiat Debi 66 
Cal. 1135=16010 168 = 6 R.C. 767 = 37 O.W.N. 
769=A I.R. 1933 Cal. 841. 

S. 108 — Scope — Bequest void for uncertainty — 

Effect. 

S 108 of the Succession Act embodies the English 
rule in testamentary matters, known as the rule in 
Skry rusher v. Northcote, and if a bequest fails, there is 
an intestacy as to the lapsed share of the residue. (Ameer 
All,/.) Vedabala Devi z/. The Official Trus- 
tee of Bengal. 62 Cal. 1062 = 39 O.W.N. 1164. 

• S. 109 — Construction and scope — Death of lega- 

, tee — Right of heirs other than lineal descendants. 

S. 109 of the Succession Act only provides that in case 
of the legatee's death before the testator the bequest 
shall take effect as if the legatee's death had happened- 
I after the death of the testator. To prevent a lap^e it 
1 has to be assumed that the legatee survived the testator. 

I But the section does not provide that on such assumption 
I being made only the lineal descendants are to have the 
! benefit of the bequest and not other heirs. The bequest 

• will take effect in favour of all the heirs of the legatee. 

I (Srivastava and Zia^ul-Hasan, JJ) MOHAMMAD 

I Yakub Khanz/ Aziz un Nisa. 155 I.C. 1076 = 11 
Luck. 376 = 7 B O. 631 = 1936 O.W.N. 881 = A.l.R. 
1936 Oudh 437. 

, — 8. Ill — Appltcabili>y — Hindu wills, v 
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SUCOBSSION ACT (1926). S. 112. 

The rale of law embodied in S. Ill of the Succession 
Act is not directly applicable to the case of a Hindu will- 
But the principle of law recognised in the section is 
entitled to acceptance as a rule of general application, 
where there is no special rule to the contrary. (PaH- 
dranj^ Row, /.) ViSVANADHAN v, AN/ANEYALU. 
168 I.O. 1083=8 R.M. 432-1936 MW.N. 1119== 
42Xi.W. 746-A.I.E. 1935 Mad. 866. 

"S. 112 — Scope, 

S. 112 is subject to the restriction (Din Sch. Ill of 
the Act. (^Fazl Alt ami Scroope, //.) NaKSHETRA- 
M ALi Dei V, bra/asunder Das. 6 I.R. (Pat.) 290 
(2) = 146 1.C. 865-12 Pat. 708-A.I.R. 1933 Pat. 
647. 

-S. 112 Excep. — Applicability — Peqnest to livittg^ 

person — Whether enures for benefit subsequently born 

children— Suspension of bequest. 

After making certain bequests a Hindu testator pro- 
vided as follows: “/.’r first male child by the present 
wife to be heir, in default of any male child being bom 
to him or dying m childhood either a son of Af or <7 to 
be heir. The boy should live with the daughter-in law as 

adopted son The residue to be administered by 

the executors for the benefit of the heir to pass to him 
absolutely on his attaining 2l years.** L had no child 
at the date of the testator’s death. 

Held\ (1) that the bequest under the first part of the 
will did not take effect as there was no son of A at the 
time of the testator^s death; (2) that the testator had net 
<ntended that the operation of the bequest should be 
suspended indefinitely until a son was born to Z- and that 
the exception to S. 1 1 2 of the Succession Act did not 
apply so as to enable the son of Z subsequently born to 
take the bequest; (3) that the second part of the w II 
was void for uncertainty as it did not appear which son 
of hf or CP the testator intended to benefit; and (4) that 
the gift of the house to Z was subject to the condition 
as to residence with the daughter- in -law' and that it did 
not take effect if the condition was not satisfied. {Fazl 
Alt and Scroope, J/,) NakSHETRAMAL DEI v, 

BR.ajasunder Das. 6 IR. (Pat) 290 (2)=146 
I.C. 866 = 12 Pat. 708 = A.I.R. 1933 Pat- 647. 

~-S. 118 — Applicability — Two successive toil Is ■ 

Bequest to charity modified but not put an end to by later 
will. 

Where the testator executed two successive w'ills and 
it appeared that the legacies for charity contained in the 
first will were modified but not put an end to by the 
later will. 

//eldf (per obtler^j that the later will did not offend 
against S. 118 {Rankin, CJ, and C.C, Ghose, /,) 
Elizabeth anna v. Official Trustee of 
Bengal. 130 I.C. 217-52 C.Ii.J. 475-A.I.B. 1931 
Cal. 138. 

'S. 119 — Vested interest — Construction — Enjoy’ 
ment postponed till the termination of life estates, 

A testator provided in Ids will with reference to cer- 
tain Government Promissory Notes as follows ; “My 
wife and on her death my daughter and on her death 
my daughter's sons shall, on my death, be entitled to 
get the G, P. notes exclusively belonging to me 
and in respect of them, neither my brother nor my 
nephews nor my brother’s grandsons shall be competent 
to make any claim/* 

IJeldy that the expression ‘on her death' was meant 
to indicate merely the time when the gift over was to be 
■reduced to possession and not the lime when the right to 
such possession vested, that the intention of the testator 
was to make gifts presents in their favour only post 
polling the enjoyment thereof — in the case of the daugh- 


SUCCESSION ACT (1926), S. 124. 

ter till on the death of the widow and in the case of the 
grandsons till the lives of the widow and the daughter 
were over and that substitutional estates were not in- 
tended to be confened. {Mukerji and Guha, y/-) 
swarnamovee Dasi z> Probodh Chandra Sar- 
KAR 143 I.O. 402 -I.R 1933 Cal 426-36C.W. 
N. 768-66 C.L.J. 420-A.I.R. 1933 Cal. 263. 

— — — S. 124 — ,4bsolute estate — Proviso — Gift over — 
Construction, 

Where a testator left a w’ill by which he devised an 
absolute estate to a female with a proviso that in the 
event of the death of the female, his nephew was to be 
the heir but the female survived the testator. 

Held, th:d the gift over to the nephew did not take 
effect and that the female took an absolute estate. 
{Wort and Dhavle, J J.) KAMLA PRASAD z/. MURU 
Manohar. 13 Pat. 650 = 7 R.P 190 = 1621.0.446- 
16 P.L T. 715 = A.I R. 1934 Pat. 398. 

S. 124 — Applicability, 

S. 124, Indian Succession Act, 1925, does not apply if 
a period is specified in the will within which the contin- 
gent event is to happen. In other words, the section 
only applies, if on a reasonal^le interpretation of the 
language used by the testator the occurrence of the un- 
certain event prior to “the period w'hen the fund be- 
queathed is payable or distributable’* is alone within his 
contemplation. If the terms of the will make that con- 
struction of his w'ords impossible, the section then does 
not apply. {Lord Blanesburgh, /.) INDIRA RANI v, 

AKHOY Kumar. 69 I. A 419 = 9 OW.N. 1113 = 66 
C.L.J. 423 = 140 1.0.433 = 1932 M.W.N. 1301 =I.B. 
1932 P.O. 327 = 37 C.W.N. 153-60 Cal. 664 = 37 
L.W. 1 = 14 P.L T. 101 = 1933 A.L.J. 382 = 37 Bom. 
L.R 211 = A.I.B, 1932 P.C. 269 = 64 M L J. 48 (P C). 

S. 124— Applicability — Estate conferred on sons 

— Contingency regarding their dying isssueless — Con- 
struction of will. See SUCCESSION ACT, S. 131. A I.R. 
1931 Cal. 499. 

Ss. 124 and 131— ('onstruction of will — Gift over 

“ in the event of any sons dying without leaving male 
issue him surviving'* — Death issueless, at any time 
and not merely in testator’s lifetime. See SUCCESSION 
ACT, Ss. l3l AND 124. 69 I. A, 419 (P.C.). 

S. 124 — '‘'Period'' — Meaning — Uncertain event 

happening after succession — Effect, 

The ‘period* referred to S 124 does not mean an 
indefinite period after the testator’s death during which 
the contingency of the death issueless may occur but the 
lawful jjeriod for distribution l)y the executors and ‘be- 
fore the period’ means ‘before the commencement of such 
period.’ Where the testator conveyed the residue of his 
estate to his son and in the event of the latter’s death 
without issue to certain deities and the son died issueless 
after the testator’s death. 

Held, that the uncertain event happened after the 
succession opened and therefore the son should be deem- 
ed to have taken an absolute and indefeasible estate. 
{Courtney Terrell, C. J. and Fazl, AH /.) BaSHIST 
Narain Sahi V, Sri Ramchandra Sahi. 12 Pat. 
18 = I.R 1933 Pat. 219=144 10.179 (2) = 14 Pat. 
L.T 667= A.I R. 1933 Pat. 126. 

- — -S 124 — Principle underlying — Applicability to 
wills not governed by the Act. 

The principle underlying S 124 was based on Ed- 
wards v. Edwards, l5 Beav. 357, which has been in 
part overruled by O' Mahoney v Burdett, 1 H L 388. So 
the rule cannot be applied as a rule of justice, equity 
I and good conscience to a will not governed by the Act. 
{Patkar and Nanavati, J AMBALAL HaRGOVInd 
V, Ambalal Shivlal. 141 I.O. 327-I.B. 1933 
I Bom. 66=34 Bom.L.B. 1606 = A.I.B. 1938 Bom. 64. 
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■ — 3, 127 — Restriction regarding marriage — Con- 

dition if unreasonable. 

The testator gave a life interest in certain immova- 
ble property to his son and after his vieath bequeathed 
the property in equal shares to the life tenant’s three 
sons and the life-tenant’s daughter the plaintiff. The 
testator thereafter provided that if the plaintiff should 
be married before the death of the tenant for life, in 
such a case she should not take any interest under the 
will and also provided that if she should lead an immoral 
or unchaste life she should not receive any benefit under 
the will and the estate should go to her three brothers 
absolutely and in equal shares. 

Held^ that the plaintiff took a vested interest as to 
one-fourth of the immovable property referred to in the 
will liable to be divested on her marriage during the 
lifetime of the tenant for life. 

Held further that the provision as to marriage was 
not an unreasonable condition in restraint ot marriage 
so as to be hit at by section 127 of the Successsion. 
Act. i^Rankin^ C, J, and Buckland, J.) FLOSSIE O. 
COHEN V. Obediah Aaron cohen. 69 Cal. 102 = 
I.R.1932Cal.338 = 137 LO. 482 = 64 O.L.J. 324 = 
A.X.B 1932 Cal. 360. 

— Ss. 129 and 130 — Applicability — Will — B(>quest 

to minor son and to sister in case of son's death after 
death of testator —Son dying before testator — Sister ^ if 
takes. 

One .S' executed a will on 26-11 1913 whereby it was 
provided that his minor son P should succeed to and 
enjoy his properties (desciibed in the will as his own 
after his lifetime, and that if the son should die after .S’, 
the testator's sister should enjoy the properties with all 
rights. Py the minor son, died in 1914, after which S 
gifted some of the properties comprised in the will to a 
relation and sold some others to his sister. The suit pro- 
perty which was undisposed of was sold by the sister to 
plaintiff, who brought a suit to recover possession from 
defendants who claimed to be in possession under an 
oral will by S, 

Heldy that S. 130 rather than S. 129 of the Succes- 
sion Act, applied to the case and that the sister took no 
interest at all, because the minor son died before and 
not after the testator, and that consequently, plaintiff 
got no title under the sale by the sister. {Madhavan 
Nairy J) .SUBRAMANIA PAUAYACHI z/. PAKKIKI 
PADAYACHI. 164 I.O. 86 = 7 R.M. 410 = 40 L.W. 869 
=A.I.B. 1985 Mad. 119. 

8. 131 — Applicability — Estate conferred on sons 

— Contingency regarding their dying issueless — Effect, 

R died leaving him surviving his widow S and two 
sons A and B. He left a will executed by him in October, 
1903 by which after giving certain pecuniary legacies 
and annuities he devised and bequeathed the whole of his 
estate to his infant sons. The probate of the will was 
taken out in August, 1904, and the elder son A obtained 
the letters of administration after attaining majority. A 
died in February, 1930, leaving his widow I and a daugh- 
ter. The younger son B who had attained majority 
obtained representation to the estate of R on 30th May, 
1930. / instituted a suit on 3rd July, 1930, claiming the 
share which her husband A had in the estate contending 
that in the events that had happened and on a true cons- 
truction of the will of Ry she was entitled to the share 
as heiress of A I relied upon the following clause in 
the will. “Subject to the payments of the legacies and 
annuities aforesaid (the Utter unless otherwise expressly 
provided being payable during the terms of the natural 
lives of the annuitants) as well as to the provisions 
hereinbefore mentioned, I devise and bequeath the whole 
<ny estate real or personal of any kind or description 


SUCCESSION ACT (1926). S. 131. 

whatsoever and wheresoever situate to my said executors 
and trustees in trust for such of sons as shall then be 
dead (such son or sons taking the share which their or 
i his father would have taken hereunder had they or he 
been then alive) provided the said son or sons* sons 
shall be orthodox Hindus of good repute equally as 
tenants-in>comraon and the said sons or sons of my sons 
taking equally per stirpes as tenants-in-common, but 
nevertheless in the event of my sons or sons’ sons 
dying without leaving lineal male issue surviving 
him,^ the other of my son or sons or sons living at 
the time shall be equally entitled to his or their share 
of the property as he or they would inherit under 
, the flindu law, but should I die without lineal male 
descendants, the son or sons to be adopted by my wife 
shall inherit the whole of my residuary estate but he 
shall not be put iif possession until he attains the age of 
twenty-one years and should any of my heirs or resi- 
, duary legatees cease to be orthodox Hindus of good 
repute he shall forfeit a moiety of his share which shall 
go to my other qualified heirs according to their res- 
pective shares.*’ 

Heldy that the testator intended that on his death his 
tw'o sons should as between themselves divide his estate 
half and half and that if subsequently any of the sons 
died sonless the surviving son was to get the share of 
the son dying sonless. 

Held alsoy that the specified uncertain event contem- 
^ plated in the will, namely, one son dying sonless was 
necessarily to happen after the death of the testator. A 
and B therefore took a vested interest in their share in 
R* s estate at his death but such interest was liable to be 
divested in case either of them died subsequently with- 
out leaving the male issue. 

Held further y that S. 124 did not apply to the case 
but S. 131 applied and the clause of defeasance was 
valid and the gift over in favour of B bad taken place. 
It was not a contingent bequest but a bequest of vested 
interest. / therefore did not inherit the share which 
was in A, 23. Cal. 563, Dist (C. C, Chose and Pearson^ 
//.) AKHOY Kumar Ghose v, Indira Rani 
Ghose. 136 I.C. 868 = LB. 1932 Cal. 164=66 O.L.J 
617= A.I.B. 1931 Cal. 499. 

Ss. 131 and 124 — Construction of will — Gift 

j over '^tn the event of any sonv dying 7vtfhout leaving 
I male issue him surviving" — Death issuelessy at any 
time and not merely in testator's lifetime. 

The testator, a Hindu governed by the Payabhaga 
Law, executed a will, bequeathing the whole of his resi- 
, duary estate to his sons in the manner following: — “I 
devise and bequeath the whole of my estate — in trust for 
I such of my sons as shall be living at my death — and also 
I for the son or sons of such of my sons as shall then be 
i dead (such son or sons taking the share their or his 
, father would have taken hereunder had they or he been 
! then alive) equally as tenants-in-common and the said 
sons or sons of my sons taking equally per stirpes as 
tenants-in-common, but nevertheless in the event of any 
' sons or sons' sons dying without leaving lineal male issue 
i him surviving the other of my son or sons or son’s sons 
I living at the time shall be equally entitled to his or their 
share of the property as he or they would inherit under 
the Hindu Law”. The testator died in 1904, leaving 
his widow and two sons, S and A him surviving. The 
elder son .S’ died in 1930 intestate without any male 
issue, but leaving him surviving his widow (the plaintiff) 
as his sole heiress under the Dayabhaga Law and an 
infant daughter. The plaintiff thereupon brought the 
present suit against the surviving son Ay claiming that 
on a true construction of the will her husband S had 
become absolutely entitled ft) his equal half share of the 
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residuary estate, and that on his death intestate his half 
share devolved upon herself as sole heiress. 

( negativing the plaintiff’s contention) that, on a 
true construction of the will as a whole, S. 131 and not 
S. 124 of the Indian Succession Act, 1925, was applica- 
ble and that the half share of S, on his death without 
male issue, passed under the gift over to the youngei son 
A (the defeii lant). The words “dying without leaving I 
lineal male issue him sutviving” are prtmafucte io be 
consimed in their literal significance as referring to death 
at any fme, and not merely in the lifetime of the testa 
tor. The question is one entirely of intend m and 
though this rule of interpretation will yield to any suffi- 
cient intention to a contrary effect to be found in the 
language of the will taken as a whole, there was in the 
will in dispute no indication of a contrary intention suffi 
cient to displace the prtma facte meafiing of the wtjrds 
used in that clause. {Loni BlaaesfmrghA INIMRA 
Kani z/. .Akhoy Kumar. 59 I A 419 = 60Cal. 654 
-140I.C. 433 = 9 O.W.N. 1113 = 66 O.L.J. 423- 
1932 IVl.WN. 1301 = LR 1932 P.O 327-37 OWN 
153 = 37LW l-14Pat.LT. 101 =1933 ALJ 382 
= 37 Boin.L.R. 211 = A.IR. 1932 P.O. 269 = 64 
M.L.J. 48(P.C.). 

S. 131 — “ Thing bequeathed’' — Meaning of — If 

same as “interest.” AVr T, P. ACT, S . 28. 166 I.C. 

33 = 16 Pat LT. 246-A.IR. 1936 Pat. 401. 

S. 138 — Absolute estate conferred on Hindu 

widoivs — Subsequent over — Effect and validity of. 

If an estate is given in terms which confer an ab 
solute estate on the donee and then further interests aie 
given merely after, or on the termination of, that donee’s 
interest, his absolute interest is not cut down and the ■ 
further inteiests fail. Where from the fact that the : 
testator constituted the legatees (who were Hindu 
widows) “maliks’’ of his property after him with full i 
powers of alienation, his intention was clearly to confer ' 
an absolute estate on them, a subsequent clause provid- 
ing fur a gift over is inoperative and ineffective to rut , 
down the absolute estate. {Tek Chand and Monroe^ 
J/) Partap Chand v. Mt. Makhni. 14 Lah. 
485 = I.R. 1933 Lah. 521 = 144 I.C 651 = 34 P.L R. 
73 = AIR 1933 Lah. 365. 

S. 138 — Bequest of absolute estate — Subsequent 

clause imposing restriction on alienation — Validity of. 
Where in a deed of gift or will an absolute estate of 
inheritance is created in favour of person, any subse- | 
quent clause which purports to restrict that interest is I 
invalid, and the donee or legatee takes an absolute . 
estate as if the deed contained no such restriedve condi | 
tion. The rule is the same even if the restriction is for , 
a limited period only A Hindu testator deJared in a 
wdll that his three sons were his heirs and were absolute i 
owners, in equal shares, of his movable and immova- 
ble properties, but in a subsequent clause of the will he ! 
tried to restrict their penver of alienation and partition , 
in respect of immovable properties until the youngest 
of them had attained majoriiy. 

Held, that this restriction is clearly repugnant to the 
absolute estate created in the earlier part of the will and 
is therefore invalid. (fTek Chand and Monroe, jjf) 
Umr AO Singh z/. Baldev Singh 14 Lah. 353 = I. 
B. 1933 Lah 371 = 143 I.C. 616 = 34 P.L.R 666= A. 
I.R. 1933 Lah. 201. 

*Ss 142 and 150 — Specific or demonstrative 

legacy— Legacy payable out of proceeds of sale. See 
Succession act, Ss. 150 and 142. I.R 1932 Bom. 
561 = 140 I.C. 206 = 34 Bom.L.R. 1124=A.I.R. 1932 
Bom. 5C6. 

Ss. 160 and 142 — SPedfic or demonstrative 

legacy — Legacy payable out 9f proceeds of sale. 


I SUCCESSION ACT (1926), S. 192. 

I The testator directed by his will that “after the 
I amount due in respect of lands sold under oral agree- 
1 ments has b-*en received,” a sum of Rs. 10,000 to his 
! wife and a sum of Rs. 4,000 to his daughter should be 
I paid. 

I Held, that the legacies were demonstrative and not 
specific. {Patkar and Murphy, J f.) RAJANIKANT z'. 
Kiko Katilal. I R. 1932 Bom. 661 = 140 I.C. 206 
= 34 Bom L.R. 1124 = A.I.R. 1932 Bom. 506. 

— — S. 172 — Bequest with condition as to gtod cha~ 
rafter — Absolute property conveyed- Restriction as to 
poiver of alienation — Effect, 

By her will a Hindu lady provided as follows: “Of all 
my properties X shall be the executor. The said exe- 
cutor will not have any light to sell the property. What- 
ever may be the income of the propeity the executor will 
have the right to spend the same for his own mainten- 
ance and that of his family but will have no further 
right.” If X turned out to be of bad ch.aracter certain 
persons were directed to take off the property from X's 
hands and build a temple out of the ^ale proceeds. It 
was not shovvn that X had turned out a bad character. 

Held, that under the circumstances as the lady did 
not limit the duration dining wdiich the appropriation of 
the income of her property by X was to take place it 
follov\ed that the corpus of the estate should be taken as 
having l^een l^equeathed to X as he never turned out to 
be of bad character and he could therefore alienate the 
propeity notwithstanding the prohibition contained in 
the will {Muherti and Ntam itull ih, f f ) MaNNU 
Lal z/. Lack VI \N DaS. 1932 A. L.J 564 = 141 I.C. 
650 = 1 R 1933 All 80= A I.R 1932 All 476. 

— "S. 172— Gift of income of property — Absence of 

provision as to income — Intention — No indication that 
enjoyment to be of limited duration — Legatee’s right to 
corpus. See T. P ACT, S. 10. A.I B. 1935 Sind 236. 

-"S. 180 — Doctrine of election — Limits of, 

\ny one taking pos'-e^sion under a will :annot set up 
an adverse title But this dextrine is subject to the 
qualification that the election must be made with full 
know’Ldge of the circumstances. The doctiine is again 
' inapplicable to a person who was in possession from be- 
fore the execution of the will. Board v. Board, 9 Q.B. 
48, Dalton v. Fitzgerald , (1897) 2 ('h. 86 and 20 M.L. 
J. 687, Dist {Muter and Henderson, //.) SUBODH 
Chandra Niyogi v , Bhubalika Dassee. 60 Cal. 
1406=149 I 0 410 = 6 B C580=A.IR. 1934 Cal 356. 

S. 180— Property purchased in name of woman 

with her stridhanam — Her husband executing will with 
reference to such property and appointing wife as execu- 
trix — Wife approbating will and accepting office of 
executrix — Her heirs, if can seek to claim that property 
her stridhan. EVIDENCE ACT, S. Il5. A.I.R. 
1935 Mad. 1066. 

*8. 192 — Enquiry under — Scope of . 

It is only necessary under S. 192 to consider whether 
the objector to the grant of the application had any 
title and whether the claimant was really entitled to the 
property. 1 he only question for the Court relates to 
I the right of possession, as to wrho among the rival 
I claimants had a preferential claim. There can be, of 
course no final decision so far as the question of tide is 
I concerned in a summary proceeding by the Judge, in 
I which the scope of enquiry is restricted to the right of 
possession, subject to a regular suit in which the ques- 
tion of title as lietween rival claimants is to be finally 
decided. {Guha and M, C, Ghose, //.) BhaBATARINE 

Debi V. Prafulla Kumar Mukhkrjee. LB. 
1932 Cal. 711 = 1401.0. 376 = 36 O.W.N. 871«A.I. 
B. 1933 Cal. 17. 
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SUCCESSION ACT (1925), S. 192. 

S. 192 — "'Succession'' — If applies to testamentary 

succesiton also. 

The proviijions of the Succession Act are not confined 
to intestate succession only, but are also applicable to j 
cases of testamentary succession. Hence the word ! 
“succession” used in S. 192 refers to testamentary suc- 
cession as well as to intestate succession. ^Abdul Kashtds 
y.) Champi Deviz/. puran Pal. 154 I.C. 686=7 
B.L. 594-A.I.E. 1934 Lah. 930. 

— S. 194 — Order under — When can he passed. 

An order under S. 194 of the Succession Act can be 
passed only after the conditions embodied in S. 193 
have been fulfilled. (^Ahdul Rashid^ y.) CHAMPI DeVI 
z/. Puran Bal. 154 I.C. 686 = 7 R.L 594 = A.I.R. 
1934 Lah. 930. 

S. 194 — Scope — Delivery of property without 

secu rt ty — Legal i ty . 

The substantive provisions of the law as contained in 
S. 194 of the Succession Act are not in any way control 
led by O. 32, R. 6, C. P. Code, relating to the receipt of 
property by a guardian. An order foi delivery of pos 
session of movables to a person under S. 194 of the 
Succession Act without demanding security from him is 
not illegal. (^Guh'i and M. C . Ghose^ Bhaba- 

TARINI DERI V. PKAFULLA KUMAR IVTUKHERJEE. T. 
R. 1932 Cal. 711-140 I.C. 376-36 C.W.N. 871 -A. 
I.R. 1933 Cal. 17. 

— — S. 195 — Curator — Termination of summary 
proceedin^^ — Appointment^ if ceases. 

The appointment of a curator does not come to an 
end when he had not handed over possession of the pro- 
perty, although the summary proceedings have terminat- | 
ed. (^Mukei fi and Bennet^ I/.) LaKHMI (JhaND z/. i 
Ram I.al Kapoor. I R. 1931 All. 654 = 133 I.C- 414 ! 
- A.I.B. 1931 All. 423. 

—3. 195 — Order of appointment^ Omtsston to state 

rea wns — Legal ity. | 

Ordinarily it is expected that the District Judge would , 
clearly state that he is satisfied as regards the requisites 
for appointing a curator but an omission to do so would 
not make the order of appointment illegal. (Sulatman, 
A.C./., Mukerji and Boys, J /.) LILA v MahaNGR. 

54 All. 183 = 137 I 0 634-I.R 1932 All. 347-1931 
A.L.J. 974 = A.I.R. 1931 All. 632 {T.'B.). 

— — S, 200 — Scope, 

S. 200 does not state that a curator must be specifical- 
ly authorized by the District Judge to institute or defend 
suits. What S. 200 states is that the curator .shall be 
subject to all the orders of Distiict Judge, regarding the 
institution or defence of suits. { Maker jt and Bennet^ 
yy.) Lakh Ml Chand v. Ram Lal Kapoor. I.R. 
1931 All 654-133 I.C. 414-A.IR. 1931 All. 423. 

S. 200 Vxov iso— Scope. 

Proviso to S. 200 does not relate to the institution or 
defence of suits, but merely relates to what it specifically 
states, that is, collection of debts or rents. {Mukerji 
and Bonnet, J/.) LaKHMI CHANDz/. RaM LaL Ka 
POOR. I.R 1931 All. 654 = 133 I.C. 414-A.I.R. 
1931 All 423. 

— -3. 211 — Executor — Decree against — Subsequent 
reifocation of probate — Effect of. 

The validity of a decree against an executor is not 
affected by the subsequent revocation of the probate. It 
is binding on the estate and on all subsequent represen- 
tatives of the State. 35 C. 955 ; Hewson v. Shelly, 
(1914) 2 Ch.D. 13 Sind Allen v. Dundas, 3 T.R. 125, 
Ref. {Page,CJ. and Mva Bu, J.) Ma Thein w. 
NEPEAN. 9 Rang 330-I.R. 1931 Rang. 270(2)- 
133 1.C. 494 (2)- A.I.R. 1931 Rang. 283. 


SUCCESSION ACT (1925), S. 212. 

S. 211 — Hindu widow -Alienation in excess of 

powers— Avoidance. See SPECIFIC RELIEF ACT, 

S. 42. A.I.R. 1933 Oudh 555. 

Ss. 211, 250, 266, 266 and 2bl—Appli ability 

— Proptrty passing by sunnvorshtp—Leiters of adminis- 
tration in resptct of — Application for ~ Maintainability. 

The case of a person who obtains properly by survi- 
vorship is not exprei5^1y provided under the Succcs.-iion 
I Act U925), and by reason of the express words of S. 211, 
j as the title in executor or administrator ordinarily 
appointed under the Succession Act would not cover the 
property which has passed to a third person by sur- 
I vivorship, it is open to the person to whom such pro- 
1 perty has so passed to come to Court and to apply for 
letters of administration with execution as mentioned in 
Ss. 255 to 257 of the Act; and just as a beneficiary is en- 
, titled to apply forli limited grant under S. 250, w’hether 
there is a will or not, a person to whom coparcenary 
property has passed by survivorship has the right to 
apply for representation uruler S. 255 or 256, as the case 
may be. {Kania, /.) BaI UjAMBAl v. HaRAKCHAND. 

59 Bom. 644 = 8 R.B 6-1561.0. 621-37 Bom.L.R. 
300= A I.R 1935 Bom. 242 

I “Ss 211 a>lld 307 — Bequest of whole of self- 

\ acquired property to widow — IVidow also constituted 
residuary legatee — Right to recover debts due to deteas- 
j ed. 

I A person bequeathed the whole of his self-acquired 
property to his wife subject to certain bequests in favour 
I of his children. The widow was granted probate. She 
was the residuary legatee under the will and as the exe- 
cutrix sued to recover debts due to her deceased hus- 
band. 

Heldf that she as executrix was his legal representa- 
tive for all purposes, that all the property vested in her 
and that in the absence of any restriction imposed upon 
htr by the will she was entitled to recover the debts due to 
her deceased husband. It is not necessary that the will 
should expressly empower the wife to collect the debts. 
{Jdi Lal and Abdul Rashid, //.) Mt. ISHaR KaUR 
V. Amar Nath. 6 I.R.(Lah.) 236 = 146 I.C. 516= 
A.IR. 1933 Lah. 740. 

S- 211 (2) — Deceased co-Parcener of joint Afitak^ 

I shara Hindu family— Letters of administrafton granted 
1 to managet Legality — Mortgage by manager without 
I sanction of Probate Couit—Validity. 

' By reason of S. 211 (2), no letters of admini'-tration 
j can be granted in respect of tlie estate of a deceased 
j person who was a member of a joint Mitak^hara Hindu 
! family along with other coparceners. It is therefore 
j not necessary to obtain the s.anction of the District Judge 
I in order to render a mortgage executed by the manager 
I of such a family valid and binding on the joint family 
I estate of a minor, even though the manager may have 
obtained letters of administration, because such a grant 
is Without jurisdiction and may be ignored. {D. N. 
Mitter ani Patterson, J J.') DURGA PRA.'^Atr BaRHAI 
Z/. JEWDHARI Sing. 62 Cal. 733 = 61 C.L J 693 = 
161 1.C. 595-8 R.C. 633 = A I.R. 1933 Cal. 116. 

— -S. 212 — Applicability — Application to set aside 

execution sale — Death of jud^m^nt debtor — Continua- 
tion of proceeding by legal representatives. 

Where the judgment debtor applied to have a sale of 
j his property in execution set aside and on his death his 
I son and wife wanted to continue the proceeding, it 
j cannot be said that they wanted to establish their light 
I to any part of the property of the decea-ied and S. 212 
has no application. (Maepherson and h' ha j a Mahomed 
Noor.JJ.^ S.MITH z/. GOKUL CHANDRA CHAKRA- 
VARTI. 11 Pat. 424 = I.R. 1932 Pat. 203 = 139 I. 
O. 74 = 13 Pat L.T. 457=?A.I.R. 1932 Pat. 234. 
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Ss. 212, 213 and 2X\.—Applicabtlity— Mortgage 

sutt — Hroof of representation'-^ Jews. 

A mortgage was executed in favour of three jews. 
One of them died and a suit was brought on the mort- 
gage by the two remaining mortgagees and the heirs of 
the deceased mortgagee. The first Court held that the 
suit in so far as it related to a decree for the deficiency 
after the sale of the mortgaged property was not main 
tainable under S. 214 of the Succession Act. 

Held, that if the representatives of the deceased mort 
gagee were necessary parties at all, then the case was 
governed by S. 21 2 or 213 and not by S. 214 and the 
suit wa^ not maintainable by the heirs unless they pro 
duced probate or letters of admmistiation. f^Beanmont , 
C J and Murphy, /.) MENAHIM YOUSEF v. ISLAM 
AmanSalah. 134I.C. 1167 = 33 Bom.LR. 1222- 
I.E. 1932 Bom. 47-A.I.B. 1931 Btm. 547. 

— — — S 213 — Applicability — Wills made by Hindus of 
the Punjab, 

S. 213 does not apply to wills made by Hindus of the 
Punjab and relating to immovable property situate in 
the Punjab. i^Ja-i fal, J ) SOHAN SlNGH v, IlHAG 
Singh. ISLah. 898-7 R.L 686-156I.C. 309-35 
P.L R. 441- A LR. 1934 Lah. 699. 

-S. 213 — Cla m based on will — Probate i^ a con- 

dition precedent to claim hein^ al lowed . 

Where the claimants base their title on a will alleged 
to have been executed by the deceased, succession to 
whose estate is governed by Indian Succession Act, 
they cannot establish their claim before obtaining pro- 
bate of the alleged will under S, 2l3, (^Raza and 
Smith, //.) Dwarka Nath Singh v. Raj Rani. 
8 O WN. 1198-IR. 1931 Oudh 408- 134 I.C. 872 
-A.IR. 1932 Oudh 85. 

Ss. 213 and 214 — Executor — Power to act — 

Grant of probate 

The probate of a will is operative only as the authen- 
ticated evidence of the executor’s title and not as the 
foundation thereof for he derives his title from the \^ill 
itself and the properly of the deceased vests in him from 
the moment the testator dies. The executor before he 
proves the will can do all acts which are incidental to his 
office except those relating to suits in connection with 
the estate. {Wadia, J.) PaNUURANG ShaMRAO 
DWARKAOAS Kalliandas. 6 I R (Bom.) 161 = 146 
I.C. 621-35 Bom L.R 700-A.I.R. 1933 Bom 342 
— — S. 213 — Scope — Suit by executor — Probate, if a 
condition precedent. 

The grant of a probate is not a condition precedent to 
the institution of a suit by an executor. He has the 
right to sue as executor even before he obtains probate, 
and he will be entitled to get a decree if he produces the 
probate befoie the passing of the decree. (^Hasim AH 
and Khundkar, JJ.) PRABHATNATH DAS v. RaMEN- 
DRAKUMAR Shaha. 61 Oal. 1081 = 166 1.0.64=7 
B.O. 554 -A.IR. 1935 Cal. 168. 

— S- 213 — Suit for benefit of the estate — Heir in 
possession — Right to maintain. 

The legal heir of a testator in possession of his general 
estate can maintain a suit for the benefit of th^? estate so 
long as any other claimant does not establish his right to 
the same undt-r the will. 18C.W. N. 1136, Foil. 
{.Mukerfi and Guha, JJ.) GOPAL LaL CHANDRA 
Amulya Kumar SuR. 69 Oal. 911=142 1.0.747 
-IR 1933 Oal. 313 = A.I.B 1933 Cal 234. 

S 218 Sutt by executor or legatee — Probate not 

a condition precedent — Bombay High Court — Practice 
— Decree not to be sealed till grant of probate-'Pro- 
priety of. 

The grant of probate of a will is not a condition pre 
cedent to the institution of tMfe suit and the executor or 


SUCCESSION ACT (1925), S. 124. 

legatee may institute a suit without obtaining probate 
but he will not be entitled to a decree unless the probate 
is granted to him before the passing of the decree It is 
immaterial if the grant of the probate foIIo>\s the institu- 
tion of the suit, so long as it is granted before the date 
of the decree. 38 LA. 7 and 37 B 158, Foil. But the 
practice in Bombay of passing a decree in a suit by an 
executor or legatee with a direction that the decree is not 
to be ‘•ealed until probate is granted or representation 
taken out i-. not strictly correct. 43 I. A. 113 and 50 
Cal. 49. kef. (Wadta, J) RAiCHAND DANJI v. 
jiVRAj Bhavanji. 66 Bom. 66 = 1361.0 421^I.B. 
1932 Bom. 69-33 Bom.Ii.R. 1372= AIR. 1932 
Bom 13. 

S. 213 — Suit by executor — Probate subsequently 

obtained. 

If an executor institutes a suit in anticipation of pro- 
bate and subsequently obtains probate, the requirements 
of S. 187 (now S. 213) are satisfied for the purposes of 
a deciee to be obtained. 38 C. 327, P'oII. {Mukerji and 
Guha, JJ.) GOPAL LAL CHANDRA v. AMULYA 
KUMAR SuR 142IC. 747-IR. 19S3Cal.313 = 
69 Cal 911-A.I.R. 1933 Cal 234. 

Ss. 213 and 227 — Vesting of estate — Date of — 

Relation back. See EXECUTOR, VESTING OF ESTATE. 

59 Oal 911. 

— — S 214 — Applicability — Crown taking property 
by escheat. 

The piovi.Mons of Ss. 214 and 381 are not applicable 
when the property vests in the Crown by reason ol 
escheat. {Sen, /) SECRETARY OF STATE FOR INDIA 
2/ GIRDHAKI Lal SHAMBHUNATH. 64 All. 226 = 

I. R. 1932 All 213-1361.0. 665- 1932 A.L.J. 160 = 
A.I.E. 1932 All. 220. 

S. 214 — Appluabiltty — Mortgage suits, 

S. 214 of the Succession Act, has refeience only 
to suit^ to enforce payment of simple debts. Suits to 
bring mortgaged properly to sale are not within its 
purvtew because a mortgage suit is really a suit to 
realize an interest in immovable property. Therefore the 
heirs of a deceased Chinese Buddhist, who dies in- 
testate, cannot be compelled to obtain a grant of 
letters of administration or a succession certificate be- 
fore asking the Court to grant them a mortgage decree 
(Leach, /.) Saw Chong Grk v . Hafiz Bibi. 163 
IC 376 = 7 RR 205-12 Bang. 690-A.I.R. 1934 
Rang. 369 

3. 214 — Certificate — Production in appeal. 

The suit was decreed by the Court of first instance. 
There was no plea in the Court of first instance that a 
succession certificate was not produced. The objection 
WMS taken for the first time in appeal the appeallate 
Court accepted the certificate and remanded the case. 

Held, that the appellate Court w’as light in accepting 
the certificate. (Mukerii, J) BHUDAT SiNGH v. 
Mangat Rai. 6R a. 617-14710 1168-1934 A.L. 

J. 679-3 A. W.B. 674-A.I.R. 1934 All. 296. 

— -S. 214 — 'Debt' — Legatee of share of residue — 
Application to recover --'Succession certificate if neces- 
sary. 

The legatee of a share in the residuary estate has no 
interest in any of the property of the testator until the 
residue has been ascertained and in seeking to recover 
the same a succession certificate is not necessary. (<7. C. 
Ghose, A. C. J. and Mitter, J.) SECRETARY OF STATE 
FOR India ». Parijat Debi. 60 Oal 1135=160 
I 0 168 =6 R.O. 767 = 37 O. W.N. 769- A.I E. 1933 
Oal. 841. ^ 

S. 214 — Executor appointed by will — Probate of 

will unnecessary — Succession certificate for realising 
debt — Necessity. 
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SUOCBSSION ACT (1926). S. 214. 

An executor appointed by a will, for which probate 
need not be and has not been obtained, is not exempted 
from the requirement of S. 214 to produce a succession 
certificate before he can get a decree for a debt due to 
the testator’s estate. 37 M. 175, Ref. {Reilly, /.) 
Ramutti V, Padmanabhan Chetti. I.E. 1932 
Mad. 682 (2) = 13S 10. 494-1932 M.W.N. 872 = 36 
L.W. 264 = A.LE. 1932 Mad. 301. 

S. 214 — Insurance'-^ Per son ftamed in policy not 
obtaining administration or succession certificate — 
Money in hands of Insurance Company — If attachable 
for his debt. 

Where the deceased had mentioned in his life policy 
that it was for the benefit of his >Mfe and after his death 
the judgment-creditor sought in execution of a decree 
against the person named in the policy to attach it and 
obtain prohibitory order against the company directing 
it not to pay the amount to the person naiped. 

Held, that Letters of Administration or a succession 
certificate was necessary to entitle the person named in 
policy to claim payment of the amount due under the 
policy and that merely because he is in one of the two 
persons mentioned in the policy as the persons to whom 
payment of the amount due under the policy is to be 
made in the event of the death of the insured, letters of 
administration or a succession certificate do not become 
unnecessary. Such person obtains no rights under the 
policy of insurance, on the death of an assured, by 
reason of the fact that his name is mentioned in the 
policy as the person to whom it should be paid and as 
such the amount in the hands of the Insurance Company 
cannot be attached. (My,i Bu and Dnnkley, JJ ) DAW 
Sun Life Assuwanck Co. 15710 810 = 
A.I.R. 1935 Rang. 211. 

S. 214 — I iterance fclity — Subsequent adoption 

and 7vill— Death of insured — Mi nor s 's estate vesting in 
Court of Wards — Company calling for succession certif- 
cate or probate— Propriety 

There is nothing in law to prevent a company from 
entering into a contract with a proposer for life insur 
ance that the company would pay the money only to 
him or his assign or to his executor or his administrator. 
Where a Hindu took a whole life policy and before his 
death he adopted a boy and also executed a will in his 
favour and after his death the minor’s estate was taken 
over by the Court of Wards. 

Held that the Insurance Company was justified in 
calling for probate or letters of administration or a sue 
cession certificate before payment of the amount. 
{Mukerjt and Bennet, JJ.) GRESHAM LU E INSUR- 
ANCE-.SOCIETV, LTI). v. COLLECTOR OF ETAWAH. 
54 All. 1026 = 143 I.C. 343 = I R 1933 All. 233 = 
1932 A L J. 1016 = A I R. 1933 All. 1 . 

S. 214 —Legatee entitled to share in residue — 

His legal representative, if bound to produce succession 
certificate. 

The legatee of a share in a residue has no interest in 
any of the properties of the testator until the residue is 
determined. His right is to have the estate properly 
administered and applied for his benefit when the ad- 
ministration is complete. Until the claims against the 
testator’s estate for debts, legacies and testamentary ex- 
penses, etc., have been satisfied, the residue does not 
come into actual existence. No specific share of the 
residue thereof vests in the legatee till the residue is 
determined and his sole right is to call upon the executor 
to administer the estate in due course. The relationship 
of creditor and debtor does not therefore exist between 
the executor and the legatee until the residue is deter- 
mined as to attract the application of S. 214, Succession 
Act, and in case of his death before the determination 
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residue it is not necessary for a person claiming on suc- 
cession to be entitled to the share of the legatee in the 
rpidue to obtain a succession certificate. The terms of 
S. 214 do not apply to such a case as a decree is not 
asked for against the executor as a debtor of the legatee. 
{Sir Lancelot Sanderson ) SECRETARY OF StaTe v 
Parijat Debi 63 la. 61 = 63 Cal 677 = 1936 A L* 
J. 12-43 LW. 16 = 1936MW.N. 10 = 38 Bom 
IiR. 126 = 169 I.C. 329 = 40 C.W.N. 186= 1935 A* 
W.R. 1416 = 1936 O.W.N. 1274 = AIR. 1935 PC* 
203 (P C.). 

S. Procedure— Production of probate— 

Time for. 

A suit should not be dismissed for non-production of 
probate or succession certificate, as the ca^e may be, but 
the Court should ^ grant reasonable time to enable the 
party to produce it. 49 A. 1 ; 19 C. W. N 794 • 17 
Mad. 14 ; 24 A. 138 ; 42 A. 549 ; 57 I.C. 050 Foil 
{Nty.gt, A. J. c.) KaLYANSA V. Tulsabai 27 N L 
R. 162 = I.R. 1931 Nag. 177 (1) = 134I. C. 849 ( 1 )« 
A.I.R. 1931 Nag. 181. ^ ^ 

-S. 214 — Scope — Decice without succession certfi- 

cate— If void — Execution — Obfection^tf open. 

The effect of the Succession Act is to make it obliga- 
tory on the Court to receive certain evidence in the 
form of a succe>sion certificate before a decree has been 
granted ; but failure to produce the necessary evidence 
does not make the decree void. And the execution 
Court has no right to rtopen the decree and see if it had 
been passed after taking the necessary evidence, though 
the decree may have been passed ex parte, and though a 
succession certificate should have been produced but not 
in fact so produced. {Courtney Terrel f C.J. and Fazl 
Alt,, J.) Ram Kinkar sinhaz/. Muhammad Ismail 
ChOudhury. 157 I C. 81 = 8 R. P. 89(2) = 16 Pat 
L T. 99 = A.I.R. 1935 Pat. 143. 


S. 214(1) {lo)— Applicability - Application for 

execution of mortgage decree by sale of mortgaged pro- 
perty. 

S. 214 (1) {b) of the Succession Act applies only if 
the application for execution against the debtor of the 
deceased is for obtaining an order for the payment of 
his debt. If the personal remedy under the mortgage- 
deed has become barred by lime and the mortgagee is 

simply entitled to a . decree for sale of the mortgaged 

property, it is difficult to hold that the application for 
the execution of the mortgage decree for reali.-^ation of 
the amount by sale of the mortgaged property is an 
application to obtain an order for the “ payment ” of 
his debt. No succession certificate is, therefore, neces- 
sary in such a case. {Sulitman, C. J. and Bennet, J ) 
Mohammad Ibrahim z/. Bhagwan Das 16810 
886 = 8 R.A. 341 = 1936 A.W.R. 860-A.I R. 193 & 
All. 897. 


S. 214 (1) {h)— Decree obtained by sole partner 

Execution by son — Certificate necessary. 

A decree obtained by a firm consisting of one partner 
only cannot be executed by the son of the decree-holder 
without the production of a succession certificate under 
S. 214 {b) of the Succession Act. {Patkar and Afurpky 

JJ.) Bhagvan Manaji z>. Hiraji fremaji. ir’ 
1932 Bom. 699= 140 I.C. 619 = 34 Bom. L B. 1112= 
A.LB. 1932 Bom. 616. 

Sb. 216 silld 332 — Suit brought by legatee with 

permission of executor — Maintainability, 

According to a will made by A, the father of the plain- 
tiff the plaintiff was entitled to all the movables as well 
as debts due to her father at the time of his death. She 
instituted the present suit against B and his three 
brothers on the basis of a pfo-note. But R was appointed 
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SUCCESSION ACT (1926), S. 218. 

the executor under the ^ill and he had taken out probate 
thereof. The lower Court otherwise decreed the suit but 
dl^mis6ed it on the ground that only the executor could 
sue. Against that decision the plaintiff appealed. 

Held^ that as the executor had given evidence to the 
effect that the suit was instituted with his permission 
and as according to the will she was entitled to this pro- 
note, the plaintiff could sue on the basis of that pro note 
but she woul 1 certainly not be entitled to realize the 
money until she obtained the usual succession certificate. 
(^Addison and Bhide^ J J ) PaNNA DeVI v , ShaM LaL. 
6 I.E. fLah.) 262 (2) = U6 1.O. 633 = A.I.R. 1933 
Lah. 806. 


SUCCESSION ACT (1926), S. 223. 

tween the rival claimants inter se, the claim of 
none of them is admitted by the others, it is 
incumbent on the Court to determine the status 
of the applicant before letters arc issued to him. 
The husband of the deceased is prima facie en- 
titled to the grant of letters of administration to 
the estate of his wife. But when his status as 
husband and his fitness to administer the estate 
are disputed, the Court is bound to determine 
both his status and his fitness. {Page, C .J , and 
Baguley, J.) Maung Ba Han v. Maung Tun 
Yin. 153 I.C. 397=7 R.R. 215—12 Rang. 
629=A.I.R. 1935 Rang. 54. 


'S 218 — Letters of Administration — Application 

for — Who can oppose grant. 

An application made by the deceased’s wife’.s lirother’.s 
daughter for Letters of Adminibiratijn to the estate of 
the deceased was opposed by a person who was neither a 
sapinda nor a sakulya, nor a semanodaka of the decea.s 
ed ; but who was related to the deceased through a 
common ancestor or rather a common link to the deceas- 
ed. 

Jleld^ that though both the parties 'were not heirs at 
all still it could not be said that the person had no in- 
terest of any description, which would entitle him to 
appear and watch and if necessary to ofpose the appli 
cation and can therefore be allowed to appear and op 
pose the application. A.l.R 1914 P C. 1 and 56 L C. 
122, Ktf. (C. C. Ghose ani Mailt k, /J.) GOWRISHAN- 
KAR Chat toraj SaTYABA'I I I)EBf. I.R. 1931 Cal. 
660=133I.0.212=AI.R. 1931 Cal 470. 

S. 218 — Letters of Administration — Persons 

entitled to— Question of adoption — Court, if can to go 
into. 

If on the status of the respondents in proceedings for 
letters of administration being proved they would be the 
only persons entitled to inherit the estate of the deceas- 
ed, the Court is perfectly justified in going into the ques- 
tion of adoption of the lespondents. 5 Rang. 159 and 
9 L. B R. U)3, Rel. on, {Ba IJ and Shaw, JJ ) 
Maung Kyaw v. Ma Daung. 163 IC, 138=7 RR. 
197(1) = A.I.R 1934 Rang. 206. 

— ’ 'S 218 — Letters of Admt*nstration — Rights of 
stfp-chtldren and adopted daughter. 

letters of administration were granted to stepchild- 
ren. But an appeal was filed by tJie objector on the 
ground that she was' the adopted daughter of the 
deceased. 

Held., that has the step children where entitled to a 
small share they were entitled to apply. 

Held also, that if the objector wanted to get letters, | 
she must apply for same and prove that she is the adopt- ' 
ed daughter. Then she has preferential right to letters, ' 
But if she fails to do so, letters should be given to the | 
stepchildren. A. I R. 1928 Rang. 225. Ref. {Mosclyand ' 
Dunkley, /J.) MaUNG TaLOKK 7 ,. KO AUNG MYINT. I 
168 I 0. 397 = 8 R R 167 = A.I.R. 1935 Rang. 280. 

S. 218 (1) and (2) — Enquiry under — > 

Scope — Rival claimants — Husband of deceased — 
Right of. 

Where there are a number of rival claimants | 
for the grant of letters of administration, and i 
the claim of one of the rivals is admitted by the | 
other claimants, and the applicant whose claim l 
is admitted is a fit and proper person to bo . 
granted letters, letters of administration, would ; 
in the normal course, be granted to him, and it | 
is then unnecessary to consider the status of 
the other rival claimaifts. But where, as be- ! 


I S. 219 (f) — Application by creditor — 

I Facts to be alleged and proved. 
i Under S. 219 (/) of the Succession Act, it 
I is not enough for a creditor-applicant for letters 
of administration to merely allege that the de- 
ceased left no relatives or persons connected with 
him by marriage or consanguinity who were 
entitled to letters of administration and willing 
' to act, but it is also necessary as in the case of 
a civil suit, to adduce evidence iii support of the 
' allegation in the application. Evidence merely 
to the effect that the deceased bad no wife or 
children and was not married would not be 
enough. The applicant must produce evidence 
that enquiries have been made in the place where 
the deceased’s parents originally lived which 
would show whether the deceased had any rela- 
tive still living. {Mukerji and Bennet, JJ.) Ram 
Dass V. District Judge of Jhansi. 7 R.A. 18 
(2)=150I.C. 748 (1):^A.I.R. 1934 All. 885. 

S. 222 — Appointment of E.xecutor by 

implication. 

\ Where a testator provided for certain specific 
legacies and further directed “my nephew is to 
discharge the debts due by me to the world,” 
held, that the nephew was aiipointcd an Executor 
by implication. {Beasley, C.J. and Walsh, J .) 
Vtramma V. Sesiiamma. 54 Mad. 266 —I.R. 
1931 Mad. 623=132 I.C. 127=1931 M.W.N. 
213=33 L.W. 159=A.I.R. 1931 Mad. 343= 
60 M.L.J. 264. 

Ss. 222 and 224 — Appointment of execu 

tor by implication — Executor appointed by per- 
son nominated to so appoint in will. 

Where a certain person has been appointed by 
the will of the testator to nominate an executor 
and lie has done so, it must be taken that the 
person so appointed executor has been appointed 
under the will by necessary implication. 5 Bom. 
L.R. 639, Foil. {Sulaiman, C.J . and King, J .) 
19urga Das Poosary, In re. 150 I.C. 1018= 
7 R.A. 61=1934 A.L. J. 596=4 A.W.R. 250 
=A.I.R. 1934 All. 804. 

S. 222 — Grant of probate — Person not 

named in zvill. 

Under S. 222 of the Indian Succession Act no 
person who has not been named in the will either 
expiessly or by necessary implication can be 
granted probate of the will. {Sulaiman, C.J. 
and Rachhpal Singh, J.) Edward Watson Cole- 
STON V. Theresa Chitty. 152 I.C. 124=7 
R.A. 260=1934 A.L. J. 1089=4 A.W.R. 768 
=A.I.R. 1934 All. 1053. 

S. 223 — Probate, if can be granted to. 

A probate cannot be granted to a minor accord- 
ing to S. 223. {Jai Lai, J .) Bhag Mal v. 
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Malik Singh. 131 I.C. 339=A.I.R. 1931 
Lah. 229. 

Ss. 227 and 213 — Vesting of estate — Date 

of— Relation back. See Executor — Vesting of 
Estate. 59 Cal. 911. 

Ss. 229 and 230 — Renunciation — Mode. 

A renunciation made by an executor by a 
writing in the absence of the Judge need not be 
addressed to the Court. All that is required by 
S. 230 is that the writing containing the renun- 
ciation must bear the signature of the renunciant 
executor. A statement expressly declaring re- 
fusal to accept the responsibility of executor, 
which is recorded by the Court and signed by 
the executor is valid to effect a renunciation. 
(Shadi Lalj C.J. and Broadzvay, J.) Gadodia 
V. Raghubar Dayal. I.R. 1931 Lah. 766= 
133 I.C. 286=A.I.R. 1931 Lah. 746. 

S. 230 — Renunciation — Effect. 

Under S. 230 once the renunciation is validly 
made it cannot be retracted and the renouncing 
executor is thereby prevented from applying for 
probate of the will appointing him executor. 51 
■Cal. 745, Foil. {Shadi Lai, C.J . and Broadzvay, 
J.) Gadodia v. Raghubar Dayal. I.R. 1931 
Lah. 766=133 I.C. 286=A.I.R. 1931 Lah. 
746. 

Ss. 232 and 233 — Application by resi- 
duary legatee — Probate Court — Jurisdiction to 
construe zvill. 

The Probate Court is competent to construe the 
will and to consider on the construction whether 
an applicant for letters of administration is en- 
titled to the letters as the residuary legatee or 
universal legatee. (D. N. Mitter and Patter- 
son, JJ.) Bhupati Charan Basu v. Chandi 
Charan Basu Malii. 156 I.C. 241=7 R.C. 
696=39 C.W.N. 390=A.I.R. 1935 Cal. 154. 

S. 232 — Locus standi — Will of absolute 

estate to wife — Gift over to sister’s son — Appli- 
cation by latter for letters of administration after 
death of widow — Maintainability. Sec Will — 
Construction. 39 C.W.N. 390=A.I.R. 1935 
Cal. 154. 

S. 232 — ‘Residuary legatee’ — Who i<;. 

See Succession Act, Ss. 102 and 103. A. I.R. 
1935 Nag. 239. 

S. 232 — Will in favour of religious insti- 
tution — Mahant in charge — Death of — Successor, 
if entitled to letters of administration. 

Where a will is in favour of a religious insti- 
tution and the property is to be managed by the 
Mahant in charge, on the death of such Mahant 
his successor is entitled to claim letters of ad- 
ministration with respect to the will. {Bhide, J.) 
Lachhman Das v. Ram Chander. 6 I.R. 
(Lah.) 246=146 I.C. 547=A.I.R. 1933 Lah. 
265. 

Ss. 233 and 234 — * Representative — Mean- 
ing of. 

The word “representative” appearing in Ss. 233 
and 234 should not at least in the case of a 
Hindu be restricted to a ‘legal representative'. 
The only heir of a residuary legatee, who died 
after obtaining probate but without having fully 
administered the estate of the testiitor, is entitled 
to obtain a grant of administration with a copy 
of the will annexed (without obtaining repre- 


i SUCCESSION ACT (1925), S. 246. 

sentation according to law to the residuary 
legatee). 45 C. 862, Foil. {Mirza, J.) Manji 
Jetha Lakhani, In re. I.R. 1932 Bom. 422 
=138 I.C. 712=34 Bom.L.R. 606=A.I.R. 
1932 Bota. 270. 

S. 234 — Scope — Applicability to case of 

appointment of minor by xvill. 

Section 234 only deals with cases where no 
executor has been appointed or if an executor 
has been appointed he declines to act. The sec- 
tion is not applicable when the executor appointed 
by the will is a minor. The appropriate proce- 
dure in such a case is that prescribed by S. 244. 
{Beasley, C. J. and Walsh, J .) Viramma v. 
Seshamma. 54 Mad. 266=1. R. 1931 Mad. 
623=132 I.C.»127=A.I.R. 1931 Mad. 343 
1931 M.W.N. 213=33 L. W. 159=60 M.L. J. 
264. 

;--S. 244 — Minor executor— Procedure for 

obtaining Letters of Administration. 

Minor executors are expressly and solely pro- 
vided for by S. 244 of the Succession Act. 
When a minor executor is appointed, then it is 
open to his legal guardian or such other person 
as may seem to the Court lit, apply to have the 
Letters of Administration issued to him. And 
before Letters of Administration can be granted 
to a legal guardian of a minor, the legal guardian 
must apply to be appointed the minor’s guardian 
for the purpose of enabling him or her to obtain 
those Letters of Administration for the use and 
benefit of the minor. 34 Cal. 706, Rel. on. 
{Beasley, C.J. and Walsh, J.) Viramma v. 
Seshamma. 54 Mad. 266=1. R. 1931 Mad. 
623=132 I.C. 127=A.I.R. 1931 Mad. 343= 
1931 M.W.N. 213=33 L.W. 159=60 M.L.J. 
264. 

S. 244 — Minor sole executor — Application 

f or probate — Sustainability — Procedure . 

Where a minor is the sole person who can claim 
to be an executor to a will and his legal guardian 
applies for grant of probate, letters of adminstra- 
tion with the will annexed can be granted to him. 
The application for probate by the minor which 
is unsustainable in law can be allowed to be 
amended into one for letters of administration 
even on appeal. A. I.R. 1927 Lah. 770, Rel. on; 
41 I.C. 279, Dist. (jai Lai, J .) Bhag Mal 
V. Malik Singh. 131 I.C. 339=A.I.R. 1931 
Lah. 229. 

S. ^Procedure under — Defective ap^ 

lication — Effect. 

The correct procedure under S. 246 is that 
there should be two applications : (t) to be 
appointed as the proper person to represent the 
lunatic; and (w) for the grant of letters. But 
where a person applies only for grant of letters, 
the defect is only one of procedure and does not 
affect the merit. {Das and Brown, JJ.) Ma 
Chit Su v. Kyaw Maung. 6 I.R. (Rang.) 
10=144 I.C. 821=A.I.R. 1933 Rang. 128. 

S. 246 — Right to administer — Natural 

mother of adopted son. 

A natural mother is the proper person to ad- 
minister estate on behalf of her son who has 
been adopted and is lunatic in the absence of any 
one else better qualifie<\ to do this. {Das and 
Brozun, JJ.) Ma Chit Su v. Kyaw Mauno; 
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6 I.R. (Rang.) 10=144 I.C. 821=A.I.R. 
1933 Rang. 128. 

- S . 247 — Administrator pendente lite — 

Position of— Appointment-Grounds— Power of 
Court . 

The position of an administrator pendente lite 
is similar to that of a receiver with this distinc- 
tion that the administrator pendente lite repre- 
sents the estate of the deceased for all purposes 
except distribution. Before granting administra- 
tion pendente Hie the Court has to be satisfied 
in the first place that there is a bona fide suit 
pending touching the validity of the will of the 
deceased. Apart from the Act the Court has a 
general power to appoint a receiver in any case 
in which it may appear just and convenient to do 
so but such an appointment cannot be claimed as 
of right. (Wadia, J.) Pandurang Shamrao 
V. Dwarkadas Kal'liandas. 6 I.R. (Bom.) 
161=146 I.C. 621=35 Bom.L.R. 700=A.I. 
R. 1933 Bom. 342. 

-S. 250 — ''No beneficial interest on his ozon 

accoun t" — M eaning of . 

The section is not concerned with the .subse- 
quent or ultimate devolution of property of 
which the deceased was a trustee. After the 
death of the trustee, his lieirs may derive benefit 
from the property of which he was a trustee but 
that is no bar to the applicability of the section 
because so long as the trustee is there, he has 
no beneficial interest on his own account. (Rang- 
nekar, /.) Adarji Mancherji Dalal, In re, 
55 Bom. 795=1. R. 1931 Bom. 429=133 I.C. 
845=33 Bom.L.R. 576=A.I.R. 1931 Bom. 
428. 

S. 250 — 'Trustee^ — Policies on the lives of 

partners taken out by the parincrship-~Right of 
the remaining partners to apply for limited grant. 

Where certain policies effected on the lives of 
individual partners out of the partnership funds 
and for the benefit of the partnership have been 
found to be partnership property and one partner 
died leaving no general representative of his 
estate, the remaining partner can apply for a 
grant limited to the policies of the deceased, 
because a partner is a trustee of the partnership 
property standing in his name and no partner can 
be said to have any beneficial interest in any 
particular estate or property until the partner- 
ship is dissolved. 21 Bom. 673; (1897) A.C. 
11, Ref. to. (Rangnekar, J.) Adarji Man- 
cherji Dalal, In re. 55 Bom. 795=1. R. 1931 
Bom. 429=133 I.C. 845=33 Bom.L.R. 576 
=:A.I.R. 1931 Bom. 428. 

S, 263 — Application for revocation — Long 

delay. 

Though there is no fixed time during which an 
application for revocation of a probate might be 
made, even if there may be no acquiescence, a 
person may be debarred by long delay in making 
such application. 23 C.L.J. 1()0, Ref. (Mukerjfi 
and Miner, JJ . ) Haimabati Mitra v. Kunja 
Mohan Das. 135 I.C. 282=1. R. 1932 Cal. 
90=35 C.W.N. 387=A.I.R. 1931 Cal. 713. 

S, 263 — Application for revocation of* 

probate — Value of — Appeal — Bombay Civil Courts 
Act (XIV of 1869), 6*. 28 (a). 

The value for purposes of jurisdiction of an 
application to revoke the* probate under S, 263 
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of the Succession Act extends to the whole pro- 
perty covered by the probate and is not limited 
to the interest of the applicant therein. So an 
appeal from the order of a Sub-Judge on such 
an application where the property covered by the 
will is worth more than Rs. 5,000 lies direct to 
the High Court even though the applicant's share 
is worth only Rs. 1,600 and not to the District 
Court. (Patkar and Murphy, JJ.) Ramgopal 
V. Jaitunbai. 57 Bom. 143=141 I.C. 57S 
(2)=I.R. 1933 Bom. 110=34 Bom.L.R. 1677 
=A.I.R. 1933 Bom. 71. 

S. 263 — Probate granted by High Court — 

Revocation — Procedure. 

Where a probate granted by the High Court is 
sought to be revoked, the proper procedure is to 
file a petition under the testamentary and intestate 
jurisdiction of the High Court and not a suit on 
the ordinary original side. (IVadia, J.) Nar- 
BHERAM Tivram V. Jevallabh. 147 I.C. 362 
=6 R.B. 193=35 Bom.L.R. 998=A.I.R. 
1933 Bom. 469. 

S. 263 — Proceeding for revocation — 

Alienees since probate — Whether necessary 

parties. 

Alienees since the probate arc not necessary 
parties to proceedings for revocation of the grant 
of probate on the ground of proceedings being 
defective in substance. But after revocation the 
alienees may, if they choose, be allowed to inter- 
vene and opportunities given to them of being 
heard when the propounder is called upon to 
prove the will in solemn form. (Mukerji and 
Mittcr, JJ.) Haimabati Mttra v. Kunta Mohan 
Dar. 135 I.C. 282=1. R. 1932 Cal. 90=35 
C.W.N. 387=A.I.R. 1931 Cal. 713. 

-Ss . 263 and 276 — Proper parties not cited 

— Validity of grant. 

Though S. 276 (unlike S. 278) docs not men- 
tion that "the family or other relatives of the 
deceased” should be stated in a petition for pro- 
bate, S. 263, III. (it) shows that a grant made 
without citing parties who ought to have been 
cited, e.g., the daughters of the testator, is liable 
to be revoked. (Mukerji and Bartley^ JJ.) 
Ckarubala De V. Menaka Sundari De. 142 
I.C. 69=1. R. 1933 Cal. 225=58 C.L.J. 318 
=36 C.W.N. 1010=A.I.R. 1933 Cal. 74. 

S . 263 — ^Revocation — ^Effect — ^If revoca- 
tion for all purposes — Prior unsuccessful appli- 
cant — If can oppose fresh grant— judicata. 
See C. P. Code. S. 11 — Miscellaneous Proceed- 
ings. 39 C.W.N. 1071. 

— -S. 263— Revocation — Effect on previous 
decree agciimt executor. 

The validity of a decree against an executor is 
not affected by the subsequent revocation of the 
probate. It is binding on the estate and on all 
subsequent representatives of the State. 35 C. 
955; Hewson v. Shellv, (1914) 2 Ch.D. 13 ancl 
Allen V. Dundas, 3 T.R. 125, Ref. (Page, C.J. 
and Mya Bu, J.) Ma Thein v. Nepean. 9 
Rang. 360=1. R. 1931 Rang. 270 (2) =133 
I.C. 494 (2)=A.I.R. 1931 Rang. 283. 
— S. 263 — Revocation — Grounds — Minor not 
represented. 

Notice of citation was issued and served on the 
widow of the testator for herself and as guardian. 
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of her infant daughter. The notice however was 
held to be of no effect since the widow was living 
with and under protection of the propounder and 
there was no opportunity for her to oppose the 
grant of probate or require proof of will in her 
presence. No guardian ad litem of the minor 
was appointed. 32 years after the grant of pro- 
bate and on death of the mother and the devolu- 
tion of property on her the daughter applied for 
revocation. The will on the face of it was offi- 
cious practically disinheriting the widow and the 
daughter. 

Held that the fact that no guardian ad litem 
was appointed was enough to revoke the grant of 
probate. (Mukerji and Mitter, JJ.) Hai\^- 
BATI Mitra V. Kunja Mohan Das. 135 I.C. 
282=1. R. 1932 Cal. 90=35 C.W.N. 387= 
A.I.R. 1931 Cal. 713. 

S . 263 — Revocation— ''Just cause'*— Dis- 
cretionary. 

Under S. 263 the power to revoke a grant is 
discretionary and “just cause” as defined in the 
section is discretionary. (IVadia, J .) George 
Anthony Harris v. Millicent Spencer. 149 

I.C. 251=6 R.B. 346 (2)=35 Bom.L.R. 708 
—A.I.R. 1933 Bom. 370. 

S. 263 — Revocation — Long delay not 

amounting to zvaiver — Procedure . 

Mere delay in applying for revocation of pro- 
bate is immaterial if it docs not lead to an in- 
ference of waiver. Where the will was proved 
in common form and an application for revoca- 
tion was made twenty years after on the ground 
that special citations had not been issued on ^o 
persons who were minors at the time probate 

was granted, . 

Held, that the application could be enter- 
tained. Held, however, that the proper proce- 
dure under the circumstpccs was to call on the 
executor to prove the will in the revocation pro- 
ceeding. {Mukerji and Guha, //.) .^wiNi 
Kumar Chakravartiii v. Sukhaharan Chak- 
ra varthi. 135 I.C. 286=1. R. 1932 Cal. 94 
35 C.W.N. 568=A.I.R. 1931 Cal. 717. 


— — S. 263 — Revocation — Procedure. 

The grant of probate or letters of administra- | 
tion is a decree of a Court and where it has been j 
wrongly granted an application can be made to 
the same Court which granted it to set aside and | 
a regular suit is not always necessary unless the 
grant is sought to be revoked ground of the in- 
validity of the will or on the ground of any dis- 
pute as to its genuineness. There may therefore 
be either an application to revoke the grant or 
a substantive suit but when the grant is revoked 
fresh proceedings have to be instituted in order 
to obtain proper representation to the estate of 
the deceased and that must be done by a petition 
under the Act. The party propounding the 
alleged will may as plaintiff seek to obtain revo- 
cation of the grant to the defendant. The de- 
fendant may be called upon to prove his title to 
the letters of administration and then the plamtitt 
may contest the grant and lead his own evidence 
in support of the will. The absence of citations 
to persons interested will not always invalidate 
the grant. (Wadia, J.) George Anthony 
Harris v. Millicent Spencer. 149 I.C. 251 
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=6 R.B. 346 (2)=35 Bom.L.R. 708=A.I.R. 
1933 Bom. 370. 

S. 263 — Right to apply — Person claiming 

adversely to testator. 

All application for revocation of probate of a 
will made by a mahant of a mutt is not maintain- 
able at the instance of persons claiming to be his 
spiritual descendants and alleging that the pro- 
perties disposed of by the deceased mahant be- 
longed to him in his official and not personal 
capacity and as such could not be disposed of by 
him. (Case-law referred.) {Maepherson and 
Fad AH, JJ.) Mahanth Ram Das v. Prem 
Das. 10 Pat. 817=1. R. 1932 Pat. 72=136 
I.C. 296=13 Pat.L.T. 594=A.I.R. 1932 

Pat. 95. • 

S. 263 (d) — Revocation — Executors unh 

zvilling to administer estate. 

A grant of probate becomes useless and in- 
operative if the persons appointed as executors 
are unwilling to administer the estate, and it is, 
therefore, open to the Court to revoke the grant. 
(Abdul Rashid, J .) Ram Parshad v, Sardha 
Ram. 158 I.C. 374=8 R.L. 245=A.I.R. 
1935 Lah. 963. 

S. 263, Ulus. (1) — Objection to jurisdic- 
tion — If can be taken collaterally — Separate pra-^ 
ceeding tq revoke grant— Necessity. 

The objection to the grant can be taken in a 
collateral proceeding and no separate proceeding 
is necessary to revoke the grant. It is a well- 
known principle that if proceedings are taken 
by a Court without jurisdiction, no further pro- 
ceedings are necessary to set the same aside 
or to nullify the effect of such proceedings. 
(D. N. Mitter and Patterson, JJ.) Durga Pra- 
sad Barhai V. Jewdhari Sing. 62 Cal. 733= 
161 I.C. 595=8 R.C. 533=61 C.L.J. 593= 
A.I.R. 1936 Cal. 116. 

— 1 — Ss . 265 and 2Z6^Contentious proceed- 
ings — Subordinate Judge as District Delegate — 
Jurisdiction — Oudh Civil Rules, R. 239. 

Under R. 239 of the Oudh Civil Rules Subor- 
dinate Judges in Oudh have been appointed 
District Delegates to grant probates and letters 
of administration in non-contentious case only. 
When the respondents appear and file objections 
against the application, the proceedings cease to 
be non-contentious. Therefore a Subordinate 
Judge who proceeds with the case after it be- 
comes contentious, he exceeds his jurisdiction. 
(Srivastava, Ag. C. J. and Thomas, J.) Ram 
Kishore V. Nand Kumar. 151 I.C. 843=7 R. 
O. 146 (1)=11 O.W.N. 1301=A.I.R. 1934 
Oudh 442 (1). 

Ss. 265, 272 and 2S&^Scope — Subordinate 

Judge — District Delegate — Transfer of content 
tiotis proceedings to — Legality — Oudh Courts Act, 
S. 31 (2) . 

A transfer of proceedings under S. 31 of the 
Oudh Courts Act by a District Judge to a Sub- 
ordinate Judge is made to the Subordinate Judge 
as such and not to the District Delegate, There 
is nothing in the Succession Act which renders 
a Subordinate Judge as such, incompetent to dis- 
pose of contentious proceedings. The fact that 
the Subordinate Judge ako happens to be a Dis- 
trict Delegate will not deprive him of jurisdic- 
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tion, if the proceeding is transferred to him by 
order of the District Judge, although as a Dis- 
trict Delegate he cannot dispose of a contentious 
proceeding. {King, C. J. and Srivastava. /.) 
Kaloo V. Noor Jahan. 10 Luck. 316=152 I. 
C. 876=7 R.O. 248=11 O.W.N. 1481=A. 
I.R. 1935 Oudh 38. 

-S. 265 — Transfer by District Judge to 


Subordinate Judge — Proceedings becoming con- 
tentious after transfer — Jurisdiction of Subordi- 
nate Judge, 

Where the District Judge transferred an appli- 
cation for grant of probate to the Subordinate 
Judge for disposal and in the Court of the Sub- 
ordinate Judge a caveat was lodged whereupon the 
applicant raised the objection tfiat the proceed- 
ings having become contentious, the Subordinate 
Judge had ceased to have jurisdiction to proceed 
with the case. 

Held, that the test in each case must be whether 
the Subordinate Judge is acting in his capacity 
as a district delegate or m the capacity of a Sub- 
ordinate Judge to whom a case has been trans- 
ferred by an order of the District Judge, that if 
he is seized of the case in the capacity of a dis- 
trict delegate, his jurisdiction ceases, as soon as 
the proceedings become contentious but that if 
he is trying the case as a Subordinate Judge, to 
whom the case has been transferred by the District 
Judge, there is no provision either in the Indian 
Succession Act or in the Oudh Civil Rules con- 
fining his jurisdiction to non-contentious cases 
and that it makes no difference in principle, whe- 
ther the proceedings at the time of the transfer 
had already become contentious or whether they 
become contentious afterwards, and that in the 
absence of any provision taking away the case 
from the jurisdiction of the Subordinate Judge, 
when the proceedings before him become conten- 
tious, it must be held that the Subordinate Judge 
is entitled to deal with the case, whether conten- 
tious or non-contentious. {Srivastava and Nana- 
vutty, //.) Anandpal Singh v. Ram Charan. 
11 Luck. 196=155 I.C. 501=7 R.O. 594= 
1935 O.W.N. 555=A.I.R. 1935 Oudh 415. 

S. 267 — Application for letters — Will — 

Mode of production. 

There is no law, which provides that the peti- 
tioner for letters of administration with the will 
annexed must produce it from his own custody 
and with the petition. It is quite sufficient if he 
has an interest in the administration of the estate 
and can establish the existence of the will and 
if necessary can secure the production thereof 
by the person in whose possession it is. {Jai 
Lai, J.) Bua Ditta Mal v. Devi Ditta Mal. 
I.R. 1931 Lah. 623=132 I.C. 527=A.I.R. 
1931 Lah. 130. 

— — S. 269-^Juri^diction of District Judge 
under — Nature of — Property situate outside his 
province--Power to interfere for the protection 
of.^ 

The section creates a special jurisdiction in the 
District Judge authorising him to interfere for 
the protection of the deceased’s property for 
which ultimately an administrator may be con- 
stituted.^ It is not confined to property situate 
within his territorial jurisdiction; the power can 
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be exercised in respect of the entire property of 
the deceased wherever situate. {Niyogi, A,J.C,') 
Mrs. M. Rego v. P. F. Rego. I.R. 1933 Nag. 
230=144 I.C. 322=29 N.L.R. 238=16 N. 
L.J. 86=A.I.R. 1933 Nag. 173. 

S. 269 — Powers under — It can be exer- 
cised after application for letters of administrdh 
tion dismissed. 

S. 269 is independent of any application made 
for the grant of probate or letters of adminis- 
tration and the power to interfere for the protec- 
tion of the property given by S. 269 can be 
exercised even though the application for letters 
of administration has been dismissed. (Niyogi, 
A. J, C.) Mrs. M. Rego v. P. S. Rego. I.R. 
1933 Nag. 230=144 I.C. 322=29 N.L.R. 
238=16 N.L.J. 86=A.I.R. 1933 Nag. 173.! 

— — S. 269 — Pozvers under — Injunction against 
person not a party^ 

Though an order of injunction must be addres- 
sed to the party to the proceeding, yet S. 269 
gives very wide powers of exceptional nature to 
the District Judge who in the exercise of such 
powers is competent to pass an order directing 
the Chief Accounts Officer of the Railway not to 
pay the parties pending further orders, though the 
latter was no party to the proceedings. (Niyogi, 
A. J. C.) Mrs. M. Rego v. P. F. Rego. I.R. 
1933 Nag. 230=144 I.C. 322=29 N.L.R. 
238=16 N.L.J. 86=A.I.R. 1933 Nag. 173. 
Ss. 272, 286 and 265 — Scope — District De- 
legate-Subordinate Judge — Transfer of conten- 
tious proceedings by District Judge — ^Jurisdiction. 
See Succession Act, Ss. 265, 272 and 286. 11 

O.W.N. 1481=A.I.R. 1935 Oudh 38. 

S. 21Z— Administrator — Power to termi- 


nate leave and license given by deceased. 

A person who has got letters of administration 
to the estate of the deceased must be regarded as 
taking the place of that deceased. Therefore 
any person who on his own admission has entered 
ijpon the premises originally with leave and 
licence of the deceased must vacate the premises 
if the administrator ,so desires. For this purpose 
it is enough that the administrator has given 
some kind of notice. (Baguley, J.) Ma Gyi v. 
Maung Tet. 151 I.C. 971=7 R.R. 130 (2) 
=A.I.R. 1934 Rang. 291. 

S. 273 — Banker and customer — Payment 

of money for purposes inconsistent with trust — 
Liability — No right ta indemnity. 

A banker who receives into his possession 
money of which his customer has, to his know- 
ledge, become the owner in a fiduciary character, 
contracts the duty not to part with them, even 
at the mandate of his customer, for purposes 
which he knows are inconsistent with the custo- 
mer’s fiduciary character and duty. If indeed, 
the banker has knowledge of the misapplication 
of trust money received by his customer and paid 
to him, he is just as much liable for the amount 
as if he had himself been nominated a trustee of 
the money and it had come into his hands as 
such and he is not entitled to the indemnity given 
in S. 273 of the Succession Act. (Beasley, C, 
J. and Bardswell, J.) Imperial Bank of India, 
Madras v. Krishnamurthi. I.R. 1933 Mad 
411=38 L.W. 119=144 I.C. 479=A.I.R 
1933 Mad. 628=65 M.L J. 471, 
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— S. 27 ^^Applicability — Pending proceed- 
ings. 

S. 276 o£ the Succession Act lays down a rule 
of procedure and not substantive law and th^e- 
fore applies to an application pending at the time 
the new Act took effect. (Sulaiman, Mukerji 
and Young, JJ.) Pitam Lal v. Kalla Ram. 53 
All. 687=136 I.C. 284=1. R. 1932 All. 172 
=1931 A.L.J. 711=A.I.R. 1931 All. 489 
(F.B.). 

— S. 276 — Disposing mind — Burden of 

proof. 

The burden of proving the existence of dis- 
posing mind is on the applicant who applies for 
a probate of the will. (Jai Lal, J.) Nika Ram 
V. Mangu Ram. 154 I.C. 1014=7 R.L. 628 
(1):=A.I.R. 1934 Lah. 682 (2). 

— S. 276— Oral will— Application for pro- 
bate — Maintainability. 

An application for the grant of probate of 
an oral will can be entertained under S. 276. 
The oral will was taken down at the time the 
will was made would not make any difference 
in the eye of the law. The fact would only be 
a strong piece of evidence to prove the contents 
of the oral will. (Sulaiman, Miikerji and Young 
JJ.) Pitam Lal v. Kalla Ram. 53 All. 687 
=136 I.C. 284=1. R. 1932 A. 172=1931 A. 
L.J. 711=A.I.R. 1931 All. 489 (F.B.). 
S. 276 — Probate — Will in respect of pro- 
perty without title — Effect. 

Where it appeared that the testatrix had lost 
her right to the property a will in respect of that 
property is a nullity. And when there is no 
will in the eye of the law there can be no pro- 
bate in respect of it. 

Semhle: The case would be different if some 
of the property bequeathed had l^lc)nged to the 
testatrix and some had not. (IVasir Hasan, C. 
/. and Rasa, J.) Shri Maharaj Nandeshwar 
Mahadeoji V. Munnl 142 I.C. 293 (1) — I.R. 
1933 Oudh 100 (1)=9 O.W.N. 1078=A.I. 
R. 1933 Oudh 84. 

Ss. 276 and 263 — Proper parties not 

cited— Validity of grant. See Succession Act, 
Ss. 263 AND 270. 36 C.W.N. 1010. 

— S. 278 — Application for letters — Validity 
of ivill—Pozver of Court to decide. 

Where a will is propounded by the applicant 
and the application is for grant of the letters of 
administration with the will annexed, it is not 
the function of the Court to go into the question 
of the validity of the will with reference to the 
nature of the property disposed of by it, Ihat 
matter must be left to the parties to be contested 
in separate proceedings. In such cases the only 
function of the Court is to determine whether 
the will was executed by the deceased while he 
was in possession of his senses, i.e., while he had 
a disposing mind. 56 P.R. 1919, Dist. (Jai 
Lal, J.) Bua Ditta Mal v. Devi Ditta Mal. 
I.R. 1931 Lah. 623=132 I.C. 527=A.I.R. 
1931 Lah. 130. 

— — S . 283 — Citation— Issue of— Discretion. 

' Different considerations arise when the testator 
is a Hindu and when he is Christian. And 
hence the law allows a discretion under S. 283 
and that which the law expressly allows the 
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1 Courts ought not by implication to take away. 
Therefore even where the will alters a devolution 
of property it is not in every case that a special 
citation need be issued. 8 Cal. 570, Expl. (Fer- 
rers, J.C.) SiLviAN Reginald Water Smith v. 
Fivan Harold Donald Smith. 147 I.C. 404=" 
6 R.S. 146=A.I.R. 1933 Sind 262. 

S. 283 — Citation — Minor — Appointment of 

guardian ad litem. 

It is only where the applicant for the probate 
is himself a guardian of a minor on whom cita- 
tion should issue or where the natural guardian 
of such minor lives under the influence, care and 
protection of the propounder of the will, that 
a guardian ad latent should be appointed for the 
purpose of receiving the citation and on .such 
guardian service of citation should be effected. 
The fact that the citation was issued on the 
guardian ad litem and he did not appear and 
contest the proceedings docs necessitate the ap- 
pointment of a guardian ad litem. 40 C.L.J. 
297; 2 C.W.N. 100; 12 C.W.N. 6; 19 C.W.N. 
747, Ref.; (1891) P.D. 291, Dist. (Mukerji 
and M it ter, JJ.) Haimabati Mitra v. Kunja 
Mohan Das. 135 I.C. 282=1. R. 1932 Cal. 
90=35 C.W.N. 387=A.I.R. 1931 Cal. 713. 

S. 283 — Notice of citatimx — Minor — For- 
mal service — Effect. 

Where the notice of probate proceedings was 
served on the mother of the presumptive heirs 
of the testator both in her personal capacity as 
the wife of the testator and natural guardian of 
his infant daughters by throwing the process in 
the verandah when the woman was in the bara- 
ghar at distance of 4 or 5 cubits behind a jhap 
and the woman was living under the protection 
of the propounder of the will and under circum- 
stances that she could have had no opportunity 
either to oppose the grant of probate or require 
the will to be proved in her presence. 

Held, that the service amounted to formal ser- 
vice but it was of no greater effect in law than 
the personal service on an infant of tender years 
and therefore w'as of no effect as service. 55 I. 
A. 16 at 27, Rcl. on. (Mukerji and Mitter, JJ.) 
Haimabati Mitra v Kunja Mohan Das. 135 
I.C. 282=1. R. 1932 Cal. 90=35 C.W.N. 
387=A.I.R. 1931 Cal. 713. 

S. 283 — Right to object — Objector claim- 
ing to be joint with testator. 

A person who alleges that he and the testator 
w’ere living joint and that the property which the 
testator purported to dispose of was joint family 
property has no locus standi to object to the 
grant of letters of administration even though 
citations had been served on him and he appeared 
before the Court. 1 Pat.L.W. 308, 14 C.W. 
N. 119 and 17 Cal. 48, Foil. (Wort and Fast 
AH, JJ.) Ramyad Mahton v. Ram Bhaju Mah- 
ton. 10 Pat. 812=135 I.C. 103=1. R. 1932 
Pat. 23=13 Pat.L.T. 521=A.I.R. 1932 Pat. 
89. 

S. 283 — Right to object— Purchaser after 

death of testator. 

Any interest, however slight, and even the 
possibility of an interest,* is sufficient to entitle a 
party to oppose the grant of probate. That im- 
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plies a real interest which is or is likely to be 
prejudicially or adversely affected by the will. 
The purchaser of one of the properties compris- 
ed in the estate in execution of a decree against 
one of the heirs after the death of the testator 
has a locus standi to oppose the grant of probate 
and it is not necessary for the objector to show 
that he had an interest in the estate at the time 
of the testator's death. 4 Cal. 360 ; 20 Cal. 37; 
28 Cal. 587; 8 C.W.N. 748 and 19 C.W.N. 
1108, Rel. {Mukerji and Cuha, JJ.) Nabin 
Chandra Guha 7>. Nibaran Chandra Biswas. 
59 Cal. 1308— I. R. 1932 Cal. 686==140 I.C. 
54=36 C.W.N. 635=A.I.R. 1932 Cal. 734. 
S. 283 (1) (c) — Citation — Persons en- 
titled to. 

Citation is to be issued to all persons claiming 
to have any interest in the estate of the deceas- 
ed and a person disclaiming interest of the de- 
ceased in the property disposed of by him is not 
entitled to citation and has no locus standi in the 
Probate Court. (Maepherson and Fazl AH, 
JJ.) Maiianth Ram Das v. Prem Das. 10 
Pat. 817=1. R. 1932 Pat. 72=136 I.C. 296 
=13 Pat.L.T. 594=A.I.R. 1932 Pat. 95. 

S. 283 (1) (c) — Right to object — Person 

claiming title paramount to that of testator. 

Persons claiming a paramount title and chal- 
lenging the title of the testatrix to execute the 
will have no locus standi to object to the grant 
of letters of administration. So a person who 
claims as the nearest agnate of the husband of 
the testatrix, alleging that the testatrix had no 
right to will away the properties, has no right to 
object to the grant. (Kulwant Sahay, 7.) Janki 
Saran Sahi V. Ram BAHADUR Saht. 140 I.C. 722 
=I.R. 1933 Pat. 18 (2)=13 Pat.L.T. 597= 
A.I.R. 1932 Pat. 343. 

Ss. 286 and 295 — Scope— Pendency of 

suit relating to zvill before Subordinate Jiidge — 
Pozver of District Judge to grant probate. 

S. 286 debars a District Delegate from grant- 
ing probate or Letters of Administration in any 
case in which there is contention. It does not 
apply to a District Judge. Thus the fact that a 
suit as to the validity of a will has been insti- 
tuted in the Court of the senior Subordinate 
Judge is no bar to the District Judge granting 
a probate if he is satisfied as to the genuineness 
of a will. The section applicable to proceedings 
before the District Judge under those circum- 
stances is S. 295. (Jai ImI, /.) Mr. Permeshri 
V, Ttlak Ram. I.R. 1931 Lah. 864=133 I. 
C. 896=A.I.R. 1932 Lah. 48 (2). 

Ss. 286, 265 and 272 — Scope — District 

Delegate — Subordinate Judge — Transfer of con- 
tentious proceedings by District Judge — ^Juris- 
diction. See Succession Act, Ss. 265, 272 and 

286. 11 O.W.N. 1481=A.I.R. 1935 Oudh 
38 . 

— S. 289 — Probate proceeding — Consent of 

parties — Withdrawal of objection — Procedure. 

A probate proceeding will result in a judgment 
in rem and therefore the Court cannot act merely 
on the consent of the parties before it so as to 
•shut out an enquiry into the genuineness and due 
execution of the will kself. But if the defend- 
ant at any stage withdraws his objection whether 
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under a compromise or otherwise the proceeding 
may become a non-contentious one in which case 
the probate will be granted in common form. 
The agreement however cannot be incorporated 
in the probate. (Sulavnan, A. C. J. and King, 
/.) Bishunath Rai V. Sarju Rai. 53 A. 1000 
=I.R. 1931 All. 643=133 I.C. 403=1931 A. 
L.J. 835=A.I.R. 1931 All. 745. 

S. 291 — Surety to administration bond — 

Discharge — Power of Court. See Contract 
Act, Ss. 129 and 130. 54 All. 293. 

S. 292 — Application under — Nature of — 

Dismissal for default — Fresh application. 

An application under S. 292 is really made in 
proceedings in the nature of execution and is no 
bar to a fresh application being entertained in 
the exercise of inherent jurisdiction when the 
first application had been dismissed in default and 
not on merits. (Bhide, J.) Haribux v. Sham- 
SUNDAR. 158 I.C. 384 (1)=A.I.R. 1935 Lah. 
145 (1). 

S. 295 — Applicability — Suit before Sub- 
ordinate Judge as to validity of will — Power of 
District Judge to grant probate. See Succes- 
sion Act, Ss. 286 and 295. I.R. 1931 Lah. 
864=133 I.C. 896. 

S. 296 — Enquiry into applicant's title by 

District Judge — Scope of. 

Though the finding of the District Judge re- 
garding the title of the applicant to the property 
of the deceased will not be conclusively binding 
on the party affected, yet it is necessary, for de- 
ciding the question whether the claimant is en- 
titled to the protection of such interest or not, 
to find out whether the claim is prima facie well 
founded. (Niyogi, A. J. C.) Mrs. M. Rego. 
V. P. F. Rego. I.R. 1933 Nag. 230=16 N. 
L.J. 86=144 I.C. 322=29 N.L.R. 238=A. 
I.R. 1933 Nag. 173. 

S. 299^AppeaI — Forum. See Bengal 

N.-W.P. and Assam Civil Courts Act, S. 23. 
6 I.R. (Pat.) 170=145 I.C. 375=14 Pat. 
L.T. 285=A.I.R. 1933 Pat. 276 (2). 

— — S. 299~~-~Appeal — Refusal to permit cort^ 
test of grant. 

An order refusing to allow a caveator to oppose 
a grant is not appealable. But an appeal lies 
from an order granting probate and refusing to 
allow a defendant in the petition to contest the 
grant, holding that he had no locus standi to 
do so. 21 C. 539 and 24 C.W.N. 316, Ref. 
{Mukerji and Guha, JJ.) Nabin Chandra Guha 
V. Nibaran Chandra Biswas. 59 Cal. 1308= 
I.R. 1932 Cal. 686=140 I.C. 54=36 C.W. 
N. 635=A.I.R. 1932 Cal. 734. 

— — S . 299— Appealability — T est — A pplication 
under S. 271 — District Judge deciding to go on 
with proceeding — Appeal. 

In order to have a right of appeal there must 
be an order made by the District Judge by virtue 
of any of the powers conferred by Part 9 of the 
Act. ‘‘Order” generally implies an adjudication 
of the rights of the parties and a direction to be 
carried out by them . Where the party moved the 
District Judge under S. 271 which did not in 
terms require any application by the objector and 
the Judge decided to go on with the proceeding. 

Held, that it was not a case falling within the 
scope of S. 299 so as to give the appellant a right 
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of appeal. (Sulaimm and Young, JJ.) Lal 
Bhupendra Narain Singh v. Ashtabhuja Ra- 
TAN Kuer. I.R. 1932 All. 534=139 I.C. 156 
=1932 A.L.J. 418=A.I.R. 1932 All. 379. 

■ — S . 301 — Removal of executor— -Poivers — 

Procedure. 

The power to remove an executor and to pro- 
vide for a successor to his office is one con- 
ferred upon the High Court alone by S. 301, 
Indian Succession Act, and such relief cannot be 
sought by regular suit. {Coldstream and Bhide, 
JJ.) Karam Devi v. Radha Kishan. 16 Lah. 
975=157 I.C. 87=8 R.L. 86=37 P.L.R. 77 
=A.I.R. 1935 Lah. 406. 

S. 302 — Application by executor for grant 

of probate — Caveat entered — Parties other than 
executor entering into agreement and caveat 
withdrawn — Application by heir of deceased le- 
gatee to enforce terms of agreement — Jurisdiction 
of High Court to entertain, 

A testator by his will, after making specific 
bequests and provisions for certain annuities, 
provided that the residue should be divided among 
certain persons in a particular proportion and 
appointed the Administrator-General as the exe- 
cutor. An application by the Administrator- 
General for grant of a probate of the will a 
caveat was entered by a party whereupon the 
matter was entered as a contentious suit. The 
parties concerned other than the Administrator- 
General came to an arrangement which was em- 
bodied in the form of an agreement under which 
the shares given by the will were to be allotted in 
a particular manner and the caveat was with- 
drawn, a decree being passed in the probate pro- 
ceedings. Subsequently, on the death of a le- 
gatee, the person entitled to succeed to him made 
an application for a direction that the Adminis- 
trator-General, as the executor of the will should 
pay to the applicant the share of the legatee in 
the residue in accordance with the terms of the 
agreement. 

Held, that the High Court had jurisdiction to 
entertain the application, under S. 302 and to 
direct the Administrator-General to make over 
the share of the legatee to the applicant and there 
was no necessity to relegate the applicant to a 
separate suit- on the original side. 

Held also, that before the Court directed the 
Administrator-General to pay to the applicant 
any portion of the residuary estate, it should 
liave decided the question whether it was neces- 
sary for the applicant to produce a .succession 
certificate in order to claim the share of the 
deceased legatee. {Sir Lancelot Sanderson). 
Secretary of State v. Pahijat Debt. 63 I. A. 
€1=63 Cal. 677=159 I.C. 329=1955 A.W. 
R. 1416=1935 O.W.N. 1274=8 R.P.C. 77 
=1936 A.L.J. 12=43 L.W. 16=1936 M.W. 
N. 10=38 Bom.L.R. 125=40 C.W.N, 185 
=A.I.R. 1935 P.C. 203 (P.C.). 

[On appeal from 60 Cal. 1135.] 

S. 302 — Heir of legatee— Application for 

direction to executor— Mamtainability. 

, Where the administration of the estate is alive 
it is open to the heir of a legatee to apply for 
•directions to the executor being issued by the 
Court in the matter of the legacy being ascer- 
tained. The applicant need not be driven to a 


SUCCESSION ACT (1925), S. 303. 

fresh suit for that purpose. {C. C. Chose, A, 
C. J. and Miner, J.) Secretary op State for 
India v. Parijat Debi. 60 Cal. 1135=150 I. 
C. 158=6 R.C. 767=37 C.W.N. 769=A. 
I.R. 1933 Cal. 841. 

S. 302 — Petition for directions to execu- 
tor — Discretion — Proper remedy. 

The power of giving directions for the sum- 
mary disposal of certain disputes, which could be 
the subject of a suit is vested in the High Court, 
but the exercise of that power is discretionary. 
Where the matter is complicated and many ques- 
tions of law and fact will arise in giving any 
directions to the executor as to the legacy in 
favour of a legatee, the proper remedy is to bring 
a suit and not the petition under S. 302. {Abdul 
Quadir, J.) Arya Praii Nidhi Sabha v. Om 
Parkash. 6 R.L. 625=148 I.C. 1010=35 
P.L.R. 307=A.I.R. 1934 Lah. 120. 

S. 303 — Executor de son tort — Who is— 

Administration — Proceedings for account — Origi- 
nating summons — Leave of Court — Necessity — 
Limitation. 

One E died intestate leaving some next of kin. 
Letters of administration were obtained to her 
estate by her daughter. That daughter died and 
her son, the defendant, obtained probate to her 
will. His mother had put aside a sum of money 
said to be some Rs. 17,413-8-0 as the share of 
one of the brothers of E, whose whereabouts 
were unknown. The defendant deposited this 
money in a Bank on interest. The present plain- 
tiff obtained letters of administration de bonis 
non to the estate of E. The defendant paid over 
to her the Rs. 17,413-8-0 as the share of brother 
of E. The plaintiff applied on an originating 
summons in which she sought to make the de- 
fendant account for all interest obtained or which 
may be deemed to have been earned by this sum 
of Rs. 17,000 and for an inquiry as to what money 
came into his hands. 

Held, that the present question was one which 
arose in the administration of the estate, and 
there being no disputed question of fact, an origi- 
nating summons lay and that the defendant was 
not an executor de son tort and that what he 
did was not wrong. In re Pozvers, 30 Ch.D. 291, 
Rel. on. 

Held also, that even if this proceeding is not 
a suit, without leave under cl. 12, it was not a 
proceeding warranted under the Charter and 
that by adjourning the matter into Court and at 
the .same time giving leave under cl. 12 of the 
Charter, the Court could not give itself jurisdic- 
tion. 58 C. 768 and 56 C. 940, Ref. 

Held further, that the claim was governed by 
Art. 120, Limitation Act. The defendant was 
not holding under an express trust but the claim 
against him was an equitable claim and by taking 
charge of a fund as executor to his mother, in 
respect of which the mother was clearly a trustee, 
although not holding on an express trust the 
defendant although he was not a derivative execu- 
tor, rendered himself liable in equity to account 
for the fund and that limitation ran only from 
the date when there was a denial of or an in- 
fringement of the right claimed. 11 L. 657=57 
I. A. 325 and 58 I. A. ft=9 R, 645 (P.C.), Ref. 
{Rem fry, J.) Eliza Martin, In the goods of.. 
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62 Cal. 120=157 I.C. 936=A.I.R. 1935 Cal. 
511. 

S. 306 — Action for damages for death 

caused hy negligence of defendant — Defendant 
dying pending suit — Whether suit can he con- 
tinued against his legal representatives . 

Where at the time of the death of the defend- 
ant there is an action pending against him for 
damages for his negligence which resulted in the 
death of the husband of the plaintiff and it is 
an action allowed by the Fatal Accidents Act 
(XIII of 1855), according to the words of S. 306 
of the Indian Succession Act, the action survives 
against his executors and administrators and 
hence the action can be continued against the 
legal representatives of the defenflant. (Beasley, 
C,J. and Madhavan Nair, /.) Balasubra- 
MANiAM Mudaliar V. Marian RodriQues. 57 
Mad. 951=153 I.C. 535=7 R.M. 361=40 
L.W. 108=1934 M.W.N. 708=A.I.R. 1934 
Mad. 507=67 M.L.J. 146. 

— S. 306 — Executors and administrators*' 
— Heirs, if included in. 

The heirs of a deceased party are not included 
in the expressioti “executors and administrators” 
as used in S. 306. Therefore under that sec- 
tion a cause of action does not survive to or 
against his heirs as such. (Page, C.J . and Ba U, 
/.) Cassim & Sons v. Sara Bibi. 13 Rang. 
385=160 I.C. 715=8 R.R. 413=A.I.R. 1936 
Rang. 17. 

— S. Personal injury" means bodily 

injury. 

The expression “personal injury” in S. 306 
does not include injuries of all descriptions caused 
by tortuous acts; but it is used in the sense of 
bodily injury. (Coldstream and Jai Lai, //.) 
Peoples Bank of Northern India v. Des Raj. 
160 I.C. 759=8 R.L. 588=A.I.R, 1935 Lah. 
705. 

S. ''Personal injuries" — Interpreter 

iion of. 

The words “personal injuries” in S. 306 of the 
Succession Act mean bodily or physical injuries 
as opposed to injuries to property or reputation, 
and are plainly ejusdetn generis with an “assault” 
and not with “defamation”. Accordingly a 
cause of action which is in respect of injury to 
the credit and reputation of the plaintiffs caused 
by the wrongful acts of the deceased defendant 
does not fall within the exceptions set out in 
S. 306, but under that section survives against 
the executors and administrators of his estate. 
(Page, C,J, and Ba U. J.) Cassim & Sons v. 
Sara Bibi. 13 Rang. 385=160 I.C. 715=8 
R.R. 413=A.I.R. 1936 Rang. 17. 

S. ZQ&^" Personal injury" — Pecuniary loss 

through deception — If amounts to. 

“Personal injury” in S. 306 is intended to mean 
injury to the person as distinguished from in- 
jury to property. Defamation, malicious prose- 
cution, assault and bodily hurt may all indirectly 
cause financial loss or financial expenditure, but 
they are in the main injuries which are personal 
in that they directly give rise to mental or 
physical suffering or inconvenience. Hence 
pecuniary loss caused through deception is not 
injury of that nature and hence liability for such 
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loss survives after the death of the person liable. 
(Niamatullah and Allsop, //.) Dehra 
Tramway Co. v, Hansraj. 58 A. 342 — ISy 
I.C. 977=8 R.A. 537=1935 A.W.R. 1189= 
A I R. 1935 All. 995. 


S. 306 — "Personal injury"— Suit in tort 

for — Survival of, 

A suit in tort for personal injury does not 
survive after the death of the person injured. 
According to S. 306, an action for personal injury 
not causing the death of the party does not sur- 
vive. The word “personal” in S. 306 means all 
personal injuries in the commonly accepted use 
of the word “personal”, and cannot be restricted 
merely to physical injuries to the person, and on 
this view the fact that the plaintiff had incurred 
some pecuniary loss will not cause the right to 
sue to survive . 44 Mad . 828 ; 48 All . 630 ; 4 
Pat.L.J. 676 and 47 Bom. 716, Foil. ; S3 Cal. 
987 and 31 Cal. 993, Diss. from; 49 Mad. 208 
and 31 Cal. 406, Ref. (Staples, A,J,C,) Ratan 
Chand V. Municipal Committee, Hinganghat. 
27 N.L.R. 237=1. R. 1931 Nag. 22=130 I.C. 
86=A.I.R. 1931 Nag. 9. 


S. ZQd-^Suit for malicious prosecution — 
Decree — Death of plaintiff pending appeal — 
Effect, . 

In a suit for malicious prosecution the plain- 
tiff's right which is a mere right to sue for 
damages for a personal injury changes its charac- 
ter once it is merged in a decree. It then be- 
comes a matter of record which is a right of 
higher nature. The rights and liabilities arising 
under a decree awarding damages for malicious 
prosecution therefore continue when the plain- 
tiff dies during the pendency of an appeal against 
the decree, so far as the appeal is concerned, but 
as regards the cross-objections they abate. 
(Staples and Vivian Bose, A.J.Cs.) Gulabrao 
Ramchandra V. Deorao Krishna Rao. 30i 
N.L R. 186=149 I.C. 1079=6 R.N. 260= 
A.I.R. 1934 Nag. 119. 


S. 307 — Application for permission for 

sale not headed as one under — Duty of Court. 

Where a person who had obtained probate of 
a will applied for permission for .sale of certain 
immoveable property covered by the will and his- 
application was not specifically headed as one 
under S. 307 of the Succession Act, the Court 
should not confine its attention to a consideration 
of the applicability of that section alone but it 
should find out whether it had jurisdiction under 
any other provision of law to g^rant the permis- 
sion sought for. (Bennet and Bajpai, JJ .) 
Madko Ram v. Jai Chand Rai. 155 I.C. 9ZS 
=7 R.A. 999=4 A.W.R. 111=A.I.R. 193S 
A. 360. 


S. 307 — Executor— Duty of. 

Executors are bound to carry out the direction 
of the will. It is unseemly on their part to 
obtain probate of a will and then, instead of 
acting as ministers of the will of the testator, turn 
against his wishes and try to act in contravention 
of the directions of the testator. (Tyahji, /.) 
Balkrishna V, Vina yak. I.R. 1932 Bom. 
518=139 I.C. 594=34 Bom.L.R. 113=A.I. 
R. 1932 Bom. 191. 
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— S. 307 — Executor — Powers of — Lease for 

ninety^ine years with option of purchase to 
lessee. 

An executor stands in the position of a trustee 
for the parties beneficially entitled to the estate. 
His primary duty is to realise the assets and to 
administer the estate in the best way possible. 
The validity of a transaction entered into by the 
executor depends on the answer to the question 
whether it was reasonably necessary for the due 
administration of the estate of the deceased. 
Having regard to the provisions of S. 36 of the 
Trusts Act and S. 307 of the Succession Act, 
the executor has no power to grant a lease for 
ninety-nine years with an option to the lessee to 
purchase the reversion in the demised premises 
or any part thereof at any time during the said 
period. Oceanic Steam Navigation Co. v. Suther- 
berry, (1880) 16 Ch.D. 236 and 22 Bom. 1, 
Ref. (IVadia, J.) Mahomed Hussain v. Bai 
Aishabai. 141 I.C. 734=1. R. 1933 Bom. 142 
=34 Bom.L.R. 1365=A.I.R. 1932 Bom. 604. 

Ss. 307 and 211 — Mahotnedan will — 

Powers of executor — Sale or mortgage by — Vali- 
dity of. 

Though according to the Mahomedan Law, a 
Mahomcdan cannot dispose of by will more than 
one-thrid of the property after payment of his 
debts and funeral expenses and the remaining 
two-thirds must go to his heirs, unless the heirs 
consent to the provisions of the will, the matter 
is now governed by S. 211 of the Succession Act 
under which the property of the testator vests 
in the executor and can *be .sold and conveyed by 
him under S. 307 of the Act if there is no restric- 
tion by the will on his power of alienation. 
(^Patkar and Broomfield, JJ.) Ahronee She- 
MAiL V. Sheikh Ahmed Omer. 33 Bom.L.R. 
1056=135 I.C. 817=1. R. 1932 Bom. 129= 
A.I.R. 1931 Bom. 533. 

S. ZOl— Scope — Transferee zvhen protect- 
ed. 

Section 307 gives the executor powers at least 
as extensive as those of an executor in England 
before 1926. But the transferee who deals with 
a transferor, who happens to be an executor, not 
as executor but as owner is not entitled to the 
protection which the law affords to the trans- 
ferees from executors acting qua executor. 
(Ameer Alt, /.) Geetaranee De v. Narendra 
Krishna De. 60 Cal. 394=1. R. 1933 Cal. 
510=144 I.C. 137=A.I.R. 1933 Cal. 429. 
S. 307 (2) — Executor — Powers of — Alie- 
nation of property — Implied restriction — Direction 
not to divide the property till minor sons attained 
age. 

The mere fact that the testator intended that 
the property should not be divided till the minor 
sons of the testator attained the age of twenty- 
one years does not give rise to the inference that 
the testator intended to impose any restriction 
on the power of alienation of the executor. 
(Patkar and Broomfield, JJ.) Ahronee Shemail 
V. Sheikh Ahmed Omer. 135 I.C. 817=1. R. 
1932 Bom. 129=33 Bom.L.R. 1056=A.I.R. 
1931 Bcym. 533. 

— — S . 307 (2) (i) — Estate fully administered 
— Order for sale by probate Court — Validity of. 

Even after the estate has been completely ad- 
ministered, the probate Court has jurisdiction to 

Q. D.— 11—210 
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grant permission to the administratrix to sell the 
property. The order may be improper but it is 
not a nullity and the purchaser at the sale ia 
pursuance of that order is not defeated unless 
fraud is proved. (Pearson and Mallik, JJ.) 
Khetra Mohan Mitra v. Nalini Bala Dasi. 
141 I.C. 214=1. R. 1933 Cal. 92=36 C.W. 
N. 744=55 C.L.J. 535=A.I.R. 1932 CaL. 
828. 

S. 307 (2) (i) — Poxoers of investment — 

Directions in will. 

Where there is a specific direction as regards 
the investment of the money in the testator^.s will 
the administrators arc not entitled to invest the 
money otherwise than as directed by the testator 
without the sanotion of the Court. (Beasley, 
CJ. and Bardswell, J.) Imperial Bank of 
India, Madras v. Krishnamurthi. I.R. 1933 
Mad. 411=38 L.W. 119=144 I.C. 479= A. L 
R. 1933 Mad. 628=65 M.L.J. 471. 

S. 307 (2) (ii) — Object — Property^ be- 
queathed to society — Mode of administration — 
Procedure. 

The object of S. 307 (2) (ii) of the Succession 
Act is to enable the District Judge as the Court 
of testamentary jurisdiction to see that the per- 
mission applied for is necessary in the interest 
of the administration of the estate. Where a 
person bequeathes certain property to a society 
and the estate is without any encumbrance and 
no other legatee is to be paid, there is nothing to 
administer and the property in the hand of the 
administrator should be handed over to the legatee 
and the administration should end. If the 
society thinks that it is in the interests of the 
society that the property should be converted into 
money and invested in the Government promis- 
sory notes, it may institute a suit under S. 92 
(C. P. Code) or take such other steps as they 
might be advised. But an application to the Dis- 
trict Judge in his testamentary jurisdiction for 
permission to sell the property bequeathed is 
entirely a wrong method, as the Judge has no 
jurisdiction to pass orders for sale. 3 C.W.N. 
635, Rcl. on. (Mukerji and Bennet, JJ.) 
Indrani, In the matter of. 53 All. 422=130' 
I,C. 498=1931 A.L. J. 36=A.I.R. 1931 All. 
212 . 

S. 307 (2) (iii) — Mortgage by administra- 
tor zvithout leave of Court — Validity of — Setting 
aside of — Conditiofis for. 

A mortgage executed by the administrator 
without leave of Court is not void but only void- 
able at the instance of any person interested in 
the property. The holder of two money decrees 
against the estate in the hands of the adminis- 
trator is not entitled, however, to set aside the 
mortgage, except by making restitution to the 
mortgagees to the extent to which the mortgagees 
had bona fide advanced money to the mortgagor. 
If the party is unable to make such restitution 
the only other course for the Court is to allow the 
mortgagee to enforce his mortgage against the 
estate. Butler v. Rice, (1910) 2 Ch. D. 277. 
Dist. 3 C.L.J. 260, Ref. (Page, C. J. and 
Mosely, J.) Zollikofer & Co. v. O. A. O. 
K. K. M. Chettvar Firm. 9 Rang. 34=1. 
R. 1931 Rang. 154=M1 I.C. 730=A.I.R. 
1931 Rang. 277. 



3348 


3347 the quinquennial DIGEST, 1931—1935 


SUCCESSION ACT (1925), S. 308. 

S. 308 — Borrowing for benefit of estate 

— Right of creditor against estate. 

Where an executrix executed promissory 
notes as such executrix and it appeared that the 
loans were taken for the benefit of the estate 
and the creditor impleaded all the parties and 
applied for a decree binding the estate. 

Held, that the only right which the creditor 
could claim was the right to be subrogated to the 
right of the executrix to be indemnified out of 
the estate to the necessary extent. It is conse- 
quently necessary that the right of the executrix 
to the indemnity is established before the credi- 
tor can be subrogated to such a right. Case-law 
elaborately discussed. {Mukei^i and Guha, JJ.) 
Maharaja Sir Manindra Qiandra Nandi v. 
SuDiriR Krishna Banerjee. 136 I.C. 893=1. 
R. 1932 Cal. 245=35 C.W.N. 850=53 C.L. 
J. 589=A.I.R. 1932 Cal. 182. 

S. 311 — l^yUl directing trustees or execu- 
tors to act by majority — Right of minority to file 
suits, against wishes of majority. 

The will of deceased declared that the trustees 
were to act by majority and also laid down that 
trustees were to act by resolution passed at the 
meeting of the Board or by circulation of reso- 
lutions signed by them. The majority of trus- 
tees were in favour of compromising a claim 
and opposed to the filing of a suit, and no fraud 
or collusion on the part of the majority was 
established. 

Held, that the minority of trustees or Execu- 
tors had no right against the wish of the majority 
to file a suit and involve the estate in a risk of 
heavy loss for costs. Luke v. Smith Kesinton 
Hotel & Co. (1879) 11 Ch.D. 121; 34 Mad. 
406; 29 Mad. 302; 5 C.L.J. .527; 24 All. 226 and 
26 Cal. 409, Dist. (Aston, A. J. C.) Gordhan- 
das Madanlal V. Bhagwandas Rampershad. 
150 I.C. 476=7 R.S. 9=A.I.R. 1933 Sind 
232. 

— — S. 321 — Proceedings to re-call probate and 
have the ivill proved in solemn form — Costs of— 
Charge for. 

The costs incurred by a party who, though 
a necessary party, was not cited in prior probate 
proceedings, in connection with his application 
to re-call the probate and have the will proved 
in solemn form can be treated as “expenses of 
obtaining probate” within the meaning of S. 321 
of the Succession Act and rnay be made a first 
charge on the estate. (Rankin, C. J. and Mitter, 
J.) Sarat Chandra De v. Pramatha Nath 
Banerji. 145 I.C. 295=6 I.R. (Cal.) 89= 
37 C.W.N. 113=A.I.R. 1933 Cal. 482. 

S. 323 — Scope — Duty of executor — Pre- 
ference of one creditor — Mortgage by executor to 
him — Validity as against other creditors. 

Under S. 323 of the Succession Act, the exe- 
cutor is bound, when the assets are insufficient to 
pay the debts of the deceased in full, to pay all 
the creditors equally and rateably and to pay nei- 
ther more nor less. He has no power to prefer 
one creditor to another or to mortgage the estate 
or any part of the assets for making any pay- 
ment in excess of the rateable and equal payment 
due to the creditor. A^nortgage executed by the 
executor to one creditor in preference to the rest, 
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will not bind the latter. {Tyabji, J.) Mathura- 
DAS V. Raimal. 159 I.C. 533--8 R.B. 215—37 
Bom.L.R. 642=A.I.R. 1935 Bom. 385. 

S. 325 — Scope— Payment of legacies be- 
fore debts — Rule governing. 

S. 325 which lays down a rule of priority, does 
not, however, stand in the way, in an admittedly 
solvent estate, of the executor paying a legatee 
before he has discharged the debts of the de- 
ceased. The question has to be considered from 
the standpoint of the solvency or the insolvency 
of the estate. As a matter of general principle 
it is the duty, no doubt, of an executor first to 
ascertain the position of the estate and unless it 
is clear to him the estate is solvent and there 
is no risk of creditors being prejudiced, not to 
pay the legacies before the debts have been dis- 
charged. The .same principle applies where there 
has been an administration decree. This rule 
should not be departed from even if the lega- 
tees were to furnish security before drawing the 
amount. (Buckland and Costello, JJ.) Lala 
Goberdiionedas V. Harish Chandra. 152 I.C. 
198=7 R.C. 248=38 C.W.N. 457=A.I.R. 
1934 Cal. 609. 

S. 332 — Legatee's title to property — Con- 
sent of executor — Arbitrary zvithholding of — 
Remedy of legatee. 

Although the assent of the executor is neces- 
sary to complete a legatee's title to his legacy, 
the executor is not entitled to withhold his con- 
sent arbitrarily, and if he does so the legatee is 
competent to bring a suit to recover the property 
bequeathed to him by joining the executor with 
the transferees to whom the property may have 
been transferred by the executor. (Jackson, A. 
J. C.) ViTHAL V. Narayan. I.R. 1931 Nag. 
131=134 I.C. 259=A.I.R. 1931 Nag. 69. 

Ss. 332 and 216 — Suit brought by legatee 

with permission of executor on pronote to which 
according to will she was entitled is maintainable. 
See Succession Act, Ss. 216 and 332. A. I. 
R. 1933 Lah. 805. 

— — S. 333 — Executor and specific legatee — 
Assent to legacy — Mortgage by his heirs — Sub- 
sequent decree for costs against the estate re- 
presented by heirs — Purchaser in execution — 
Rights of. 

The executor and specific legatee died after 
fully administering the estate. His assent to 
his legacy being presumed, his heirs mortgaged 
the legacy to the plaintiff. Subsequently in pro- 
ceedings for revocation, a decree for costs was 
passed against the estate and in execution of 
that decree, the right, title and interest of the 
heirs of the specific legatee was purchased by the 
defendant. 

Held, that the title of the specific legatee became 
complete as soon as his assent could be implied; 
the defendant only purchased the equity of re- 
demption ; and that the plaintiff was entitled to 
a decree on his mortgagee, .subject to his dis- 
charging the decree for costs in favour of the 
defendants. 32 I. A. 1. Dist. (Rankin, C, /. 
and Mitter, J.) Sarat Chandra De v. Prama- 
tha Nath Banerjee. 145 I.C. 295=6 I.R. 
(Cal.) 89=37 aW.N. 11S=A.I.R. 1933 

Cal. 482. 
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— — S. 333 (2 ) — Specific legatee — Implied — 
Assent, 

Where the executor was also a specific legatee 
and after having fully administered the estate, 
he died, he may be presumed to have assented 
to his legacy. {Rankin, C. J. and Hitter, J.) 
Sarat Chandra De v. Pramatha Nath Banert 
ji. 145 I.C. 295=6 I.R. (Cal.) 89=37 C. 
W.N. 113=A.I.R. 1933 Cal. 482. 

— — S. 351 — Demonstrative legacies — Interest 
on — When begins to run. 

Interest is payable on a demonstrative legacy 
from the expiry of one year from the testator’s 
death. Where the testator directed that a sum 
of Rs. 10,000 to his wife and a sum of Rs. 4,000 
to his daughter should be paid as soon as the 
proceeds of sale were realised. 

Held, that the legacies were all demonstrative; 
that no date having been fixed in the will for 
the distribution of the legacy, the wife was en- 
titled to interest from the expiration of one year 
from the testator’s death and that the legacy 
in favour of the daughter being governed by the 
express terms of S. 351 (2), she was entitled 
to interest from the date of the death of the 
testator. {Patkar and Murphy, JJ.) Rajani- 
KANT V. Kiko Ratilal. I.R. 1932 Bom. 561 
=140 I.C. 206=34 Bom.L.R. 1124=A.I.R. 
1932 Bom. 506. 

S . 360, Proviso — Construction — "'Dis- 
tribution” — Executor— Mortgage by one creditor 
in preference to others — Decree on — Suit by 
other creditors for rateable dhtribution — Main- 
tainability — Parties — Creditors to follozv assets. 

Where an executor, executes a mortgage in 
favour of creditor in preference to other credi- 
tors. It is open to the other creditors in .such a 
case, even after the mortgagee creditor has ob- 
tained a decree on the mortgage to sue for a 
declaration that the mortgage and the decree 
passed thereon are not binding on them and 
would give the mortgagee no priority over their 
claims against the estate, and to claim rateable 
.distribution of the proceeds of the estate along 
with the creditor who has obtained the decree on 
his mortgage. The executor is not a necessary 
party to such an action. “Distribution” in S. 
360 of the Succession Act is not restricted to 
payment of legacies only ; it covers also payments 
in discharge of the claims of creditors also. The 
proviso to S. 360 only restricts the effect of the 
notices to the liability of the executor alone; it 
leaves the other rights untouched. The right of 
a creditor or claimant to follow the assets is not 
prejudiced. {Tyabji, J.) Mathuradas v. Rai- 
MAL. 159 I.C. 533=8 R.B. 215=37 Bom.L. 
R. 642=A.I.R. 1935 Bom. 385. 

S. 368 — Breach of trust by executor — 

Power of Court to prevent. 

Where pending actual proceedings in the suit 
for administration the executors who were also 
residuary legatees were shown to have helped 
themselves to the money of the estate and they 
did not cease doing so even after becoming aware 
of the risky condition of the estate. 

Held, that the executors were guilty of a breach 
bf trust and that the Court could in interlocutory 
proceedings order him to bring back into Court 
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the money in their hands or order them to fur- 
nish security for that amount. {Rankin, C. J, 
and Hitter, J.) Gobardhandas v. Gopal Das 
Modi. 60 Cal. 30=149 I.C. 743=6 R.C. 626 
=A.I.R. 1933 Cal. 268. 

S. 369 — Duty of executor— Investment of 

j funds. 

No one is bound to become an executor, but if 
j he docs accept the position he must act wdth the 
I ordinary care and the prudence of a diligent 
business man. He must make the fund produc- 
: tivc and in order to do this he must invest the 
{ money in some form of security. If he fails to 
j do so he will be liable for the consequent loss. 

I {Hears, C, J. and Sen, J.) R. v. A. Stock, In 
! the Goods of. 44 All. 605=1. R. 1932 All. 
i 321=137 I.C. 201=1932 A.L.J. 363=A.I. 

I R. 1932 All. 384. 

! ; — Ss. 370 to 390 — Scope — Application for 

■ certificate — Inquiry into titles of deceased per- 
I sons — Propriety. 

i An application for the grant of a succession 
I certificate was made by K claiming to be entitled 
I to a certain deposit through her deceased daughter, 
j B and D filed objections to the grant of .a certi- 
I ficatc to K and claimed the deposit for themselves, 

I B through another person deceased and D through 
j the deceased husband of K\^ daughter. 

I Held, that it was never contemplated by Part 
10 that there could be an inquiry in one proceed- 
ing as to which of the three deceased persons 
was entitled to the deposit. {Mahomed Novr and 
Saunders, JJ.) Mr Kabo v. Damri Lal. 159 

I. C. 1119=8 R.P. 321=A.I.R. 1935 Pat. 

I 478. 

i — - — -S. 371 — Grant of succession certificate — 
; Jurisdiction of Allahabad High Court. 
j Although “District Judge'* is defined as mean- 
j ing the Judge of the principal Civil Court of 
I Original Jurisdiction, an application for grant 
of a succession certificate cannot in all cases 
be made to a High Court. A High Court Judge 
cannot grant a succession certificate unless he 
is the Judge of a principal Civil Court of Origi- 
nal Jurisdiction. A Judge of the Allahabad High 
Court is not such a Judge, but a District Judge 
is. An application for grant of the succession 
certificate cannot therefore be made to that 
High Court. {Sulaiman, C. J. and Mukerfi, 

J. ) Rajendra Chandra Sen Gupta, In the 
goods of. 152 I.C. 825=7 R.A. 398 (2)= 
1934 A.L.J. 800=4 A.W.R. 321=A.I.R. 
1934 All. 958. 

S. 371 — "Has no fixed place of residence"^ 

— Interpretation. 

The words “has no fixed place of residence” in 
S. 371 mean “has no fixed place of residence in 
British India”. Accordingly if the deceased 
had no fixed place of residence in British India 
but had some property in British India then an 
application for succession certificate should be 
made to the District Judge where the property 
is situated. {Dalip Singh, /.) Amar Singh v. 
Sham Singh. 160 I.C. 531=8 R.L. 547=37 
P.L.R. 502=A.I.R. 1935 Lah. 646. 

S. 371 (as amended by Act XVIII of 

1929) — Succession certificate — High Court — 
Jurisdiction to issue. See Succession Act, S, 
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2 {bh) . 9 Rang. 205=A.I.R. 1931 Rang. 
281 (1). , . ^ , 

S. 372--^uardian of minor^Grant of 

succession certificate — Conditions — Form. 

A certificate ifnder S. 372 should be granted 
only when the guardian has been appointed guar- 
dian of the property under the Guar- 
dian and Wards Act. The form of 
certificate should not be in favour of the 
minor. The proper form is for the certificate to 
be granted to the guardian who should be em- 
powered to recover, transfer or negotiate or 
otherwise deal with the securities in question 
for the use and benefit of the minor and to pass 
valid receipts on his behalf. {Beaumont, C. J. 
and Rangnekar, J.) Narayai^ Khander\o, In 
re. 6 I.R. (Bom.) 86 (1)=145 I.C. 588 (1) 
=35 Bom.L.R. 950=A.I.R. 1933 Bom. 
436. 

Ss. 373 and 375 — Hindu widow — ^Appli- 
cation by, for certificate— Right to unconditional 
grant. See Hindu Law — Widow — Succession 
Certificate. 152 I.C. 803=A.I.R. 1935 Pat. 
10 . 

Ss. 373 and 375 — Rival claimants to certi- 

ficate--Procedure. 

Where there are rival claimants to a certificate, 
the Judge should select or appoint the fittest per- 
son to whom a single certificate could be granted 
to collect the whole of the debt on 
behalf of all the persons entitled to receive 
it and should take security from such person that 
he would give their dues to all other persons 
entitled to share in the distribution of the money. 
{Fasl Ali and Rowland, JJ.) Neazmul HaQue 
V. Mt. Mouludunnissa. 149 I.C. 1011=6 R. 
P. 681=15 P.L.T. 226=A.I,R. 1934 Pat. 
304. 

— S. 375 — Discretion of Court--Security to 
protect contingent rights of reversioners. 

Where the case does not fall under sub-Ss. 
(3) and (4), S. 373, it is discretionary with the 
Court to ask for security. It need not be asked 
to protect the contingent rights of the rever- 
sioners. A. I.R. 1923 All. 579, Rd. on. {Mir 
Ahmad, A.J.C.) Mohr Singh v. Mt. Gujri. 
158 I.C. 175=8 R.Pcsh. 50=A.I.R. 1935 
Pesh. 140. 

S. 375 (2) — Application for assigtmient— 

Rejection of, without perusing bond — Rez^ision. 

Where a Court rejects an application for as- 
signment of a security bond given by a person 
to whom succession certificate has been granted, 
without perusing the .security bond, it commits 
a material irregulairty in the exercise of its juris- 
diction and its order is liable to be .set aside in 
revision by the High Court. {Tho?n and Iqbal 
Ahmad, JJ.) Surendra Narain Singh v. Lal 
Bahadur. 154 I.C. 816=7 R.A. 824=1935 
A.W.R. 361=A.I.R. 1935 All. 705. 

S. 381 — ^Applicability— Crown taking pro- 
perty by escheat. See Succession Act, S. 214 — 
Applicability. 54 All. 226=1932 A.L.J. 150 
=A.I.R. 1932 All. 220. 

S. ZZXSuit by holder of Succession 

Certificate— Defence of oral will, not made out 
— Effect, 

Where the plaintiff * brought a suit for the 
recovery of a sum of money deposited by the 


SUCCESSION ACT (1925), Sch. VI. 

deceased with the defendant, alleging a will on« 
the strength of which he had obtained a succes- 
sion certificate and the defendant set up an oral 
will in his favour, but it was found that both 
the wills were not proved, 

Held, as the defendant had failed to establish 
the oral will set up by him, he was bound to pay 
the amount to the holder of the succession certi- 
ficate, whatever rights the heirs of the deceased 
might have against the plaintiff. All that the 
defendant was entitled to retain was the amount 
properly expended by him on the funeral expenses 
of the deceased. {Rupchemd Bilaram and Milne, 
A.J.Cs.) ISARMAL V. Nichomal. I. R. 1931 
Sind 64=131 I.C. 192=A.I.R. 1931 Sind 81. 

S. 381 — Suit on succession certificate — 

Question of title — If can be gone into. 

A succession certificate which is valid so long 
as it is not revoked is a conclusive proof of the 
right of the holder thereof to recover the amount 
in respect of which the same has been granted. 
Hence on a suit brought on the succession certi- 
ficate, the question of the rights of other parties 
to recover the amount from the debtor, in other 
words the question of title to the amount con- 
cerned, cannot be raised. That matter must be 
left to be determined in proper proceedings by 
those who claim a title to the amount in dispute. 
{Jai Lal, J.) Charan Das v. Nathu Mal 
Doonger Mal. 6 R.L. 531=148 I.C. 240= 
A. I.R. 1934 Lah. 79 (1). 

S . 384 — Order requiring security — AppeaL 

An order granting or refusing .succession certi- 
ficate is appealable at the instance of a party 
aggrieved thereby but an order requiring secur- 
ity to be furnished as a condition to the granting 
of the certificate is not appealable. Case-law 
referred. {Dhavle and Maeperson, JJ.) Chit- 
rarekha Dai v. Babu Bansman Rai. 10 Pat. 
835=1. R. 1932 Pat. 44=135 I.C. 524=A.I. 

R. 1932 Pat. 117. 

— S. 384 — Refusal to cancel succession certi- 
ficate — Appeal. 

While the order is one refusing to cancel a 
.succession certificate, an appeal does not lie under 

S. 384. {Mears, C. J. and Sen, J.) Krishna 
Kumari V. Naubahar Singh. I.R. 1931 A. 
227=130 I.C. 3=1931 A.L.J. 200=A.I.R. 
1931 All. 242 (2). 

Ss. 384 and 388 — Refusal to revoke certi- 
ficate — Appeal. 

Only an order granting or refusing a certifi- 
cate or revoking a certificate is made appealable 
by S. 384 or S. 388 and an order refusing to 
revoke a certificate has not been made appealable, 
specially when the application for revocation 
does not contain a prayer for a succession certi- 
ficate. 42 A. 347, Dist. {Jai Lal, J.) Rura 
Mal V. Mt. Parmeshari. I.R. 1933 Lah. 360' 
=143 I.C. 485=34 P.L.R. 535=A.I.R. 1938 
Lah. 56. 

Sch. Ill — Restriction under— Applica- 
bility to case under S. 112. See Succession Act, 
S. 112— Scope. 12 Pat. 708. 

Sch. VI — Scope. 

The form of probate prescribed by Sch. VI 
does not admit of the incorporation of private 
terms, (terms agreed to between parties) like the 
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division of the estate of the testator and the put- 
ting of each party into separate possession of it. 
(Sulaiman, A. C. J. and King, J.) Bishunath 
Rai V. Sarju Rai. 53 A. 1000=1. R. 1931 A. 
643=133 I.C. 403=1931 A.L.J. 835=A.I. 
R. 1931 All. 745. 

SUCCESSION CERTIFICATE ACT (VII 
OF 1889) — Construction. 

The Succession Certificate Act is partially a 
fiscal enactment, and it is to be administered as 
far as possible leniently and must be construed 
in favour of the subject. {Mukerji, J.) Bhu- 
DAT Singh v. Mangat Rai. 6 R.A. 617=147 
I.C. 1168=1934 A.L.J. 579=3 A.W.R. 574 
=A.I.R. 1934 All. 296. 

SUFEDPOSH — Appointment of — Discretion of 
Collector. 

No hereditary claim can be considered in mak- 
ing the appointment of a Zaildar or sufedposh 
and the decision whether to appoint a substitute 
or to dismiss a Zaildar or sufedposh for incapacity 
due to old age is one which should normally be 
left to the Collector. {Irving, F. C.) Jawala 
Singh v. Emperor. 11 Lah.L.T. 105=12 Lah. 
L.T. 16. 

A ppointment of — Interference in revision. 

An appointment to the post of Zaildar of sufed- 
posh by Collectors should, as far as possible, be 
upheld on appeal; where the appointment by the 
Collector has been confirmed by the Commissioner 
on appeal, the selection cannot be interfered with 
in revision. {Irving, F. C ) Narain Singh v. 
Abdul Majid. 12 Lah.L.T. 19. 

Appointment of non-resident. 

A sufedposh is generally filled by a resident of 
the zail in which the vacancy occurs. This how- 
ever is not an inflexible rule. {Townsend, F. C.) 
Gajjan Singh v. Emperor. 10 Lah.L.T. 6 
< 2 )- 

Dismissal — Procedure. 

Before a Sufedposh is dismissed a separate en- 
quiry should be instituted and evidence taken 
after affording full opportunity to the accused 
to clear his character. The Collector is not 
comptent to dispense with the jirocedurc prescrib- 
ed because he thinks that prima facie the case 
against the accused is a strong one. {Irving, F. 
C.) Jawahar Singh v. Emperor. 11 Lah.L. 
T. 100. 

Qualification of. 

A person whose financial position is not satis- 
factory IS not fit to be appointed a sufedoosh. 
{Maynard, F. C.) Abadan Khan v. Khala 
Singh. 11 Lah.L.T. 160. 

Sufficient cause. 

See C. P. Code, O. 22, R. 9. 

SUITS VALUATION ACT (VII OF 1887) 
—A pplicability — Sonthal Parganas. 

It is doubtful if the Act applies to the Sonthal 
Parganas but the spirit of the Act should never- 
theless be applied and the jurisdiction should 
follow the valuation on which the Court-fees 
are paid. {Courtney Terrell, C. J., Kulwant 
Sahay and Janues, JJ.) Narayan Jha Narone 
V. JOGNI Prasad Jha. 13 Pat. 329=6 R.P. 
410=147 I.C. 1222=15 P.L.T. 139=;=A.I.R. 
1934 Pat. 184 (S.B.). 


— - Jurisdictional value — Erroneous payment 

of Court-fee^Effect 

An erroneous payment of’ Coiir*t-fee cannot 
affect jurisdiction. 1915 M.W.N. 239, Foil. 
{Jackson, J.) Gopala Menon v. Raman Menon. 

I. R. 1932 Mad. 517=138 I.C. 136=1932 M. 
W.N. 53=35 L.W. 64=A.I.R. 1932 Mad. 
217. 

Jurisdictional value^Principles applicable. 

(p Where the valuation of a suit for purpose 
of jurisdiction is contested the value must be 
determined by the Court; and 

(2) where the valuation can be ascertained 
correctly the plaintiff cannot be allowed to put 
an arbitrary value upon his claim nor can he be 
allowed to ovcrva'hie or undervalue his claim with 
a view to choose his forum. {Mcars, C. J. and 
Sen, J.) Inayat Husain v. Bashir Ahmad. 
141 I.C. 141=1. R. 1933 A. 66=1932 A.L. 

J. 416=A.I.R. 1932 All. 413. 

Partnership — Suit for dissolution and 

accounts — Jurisdiction — Valuation for. 

A suit for dissolution of partnership and ac- 
counts has to be valued under the Suits Valuation 
Act for purposes of jurisdiction on the same 
basis as for purposes of Court-fee. {Jai Lai, 
J.) Mohan Lal v. Nihal Chand. 152 I.C. 
608=7 R.L. 294=A.I.R. 1935 Lah. 40. 

S cope — / urisdictional value — Detcr}mna- 

tion. 

The Court Fees Act is purely fiscal enactment 
and it has no bearing on the question as to which 
is the proper Court for the institution of the 
suit having regard to the value of the property. 
{Mears, C. J. and Sen, J.) Inayat Husain v. 
Bashir Ahmad. 141 I.C. 141=1. R. 1933 A. 
66=1932 A.L.J. 416= A. I.R. 1932 All. 413. 
— ; — Suit for partnership accounts— Test of 
jurisdiction. 

The pecuniary jurisdiction of the Civil Court is 
ordinarily speaking governed by the value stated 
by the plaintiff in his plaint and if a suit for 
partnership accounts having regard to the valua- 
tion in the plaint if within the jurisdiction, such 
jurisdiction is not ousted by the Court ultimately 
finding that a decree for a sum exceeding the 
limits of its pecuniary jurisdiction should be 
given to the plaintiff. {Courtney Terrell, C. J., 
Kukvant Sahay and James, JJ.) Mt. Urehan 
Kuer V. Mt. Kabutri. 13 Pat. 344=6 R.P. 495 
=148 I.C. 579=15 P.L.T. 131=A.I.R. 
1934 Pat. 204 (S.B.). 

Suit to redeem mortgage — Jurisdictional 

value. 


In a suit for redemption of a mortgage and for 
recovery of surplus profits from the mortgagee 
the valuation for purposes of jurisdiction is de- 
termined by the principal amount of mortgage. 
5 Mad. 284 and 39 Mad. 447, Foil. {Sundaram 
Chetty, J.) PoTHANNA V. Satyanandachar- 
YULU. I.R. 1931 Mad. 669=132 I.C. 317= 
33 L.W. 785=A.I.R. 1931 Mad. 479=60 
M.L.J. 698. 


Suit to reduce rate of maintenance award- 
ed by decree—Valuation . See CouRr-FEES Act, 
S. 7 («), {iv-a) AND ScH. II, Art. 17-B. 42 
L.W. 42=69 M.L.J. 202. 


— — -Ss. 3 and 4—TitU to immoveable property 
— Suit for declaration — Basis of jurisdiction. 
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Subject to the maximum value which should 
be calculated having regard to Ss. 3 and 4, the 
market value should determine the jurisdiction 
in a .suit for determination of title, and it is not 
open to the plaintiff to value his relief as he 
likes. 43 Bom. 507; 1932 A.L.J. 416 and 56 

I. C. 762 Rel. on. {Suhimm, C. J. and Mukerjt, 

J. ) Jagdish Saran V. Jaidaikunwar. 56 A. 
198==6 I.R. (All.) 206=145 I.C. 942= A. I. 
R. 1933 All. 903. 

S. A — Alienation by Hindu widow—Smi 

to declare invalid and for injunction restraining 
alienees fromi cutting down trees — Valuation — 


Basis. , . r I 1 

In a suit by a Hindu reversioner for a decla- 
ration that the alienations made. by the widow of 
the last male holder are not binding on the rever- 
sionary right and for a permanent injunction res- 
training the alienees from cutting down certain 
fruit trees on the properties, the plaintiff need 
not value the suit according to the market value 
of the properties, for purposes of jurisdiction. 
(Beasley, C. J.) Kanakaraju v. Vknkataraju. 
159 I.C. 367=8 R.M. 491=1935 M.W.N. 
660=41 L.W, 627= A. I.R. 1935 Mad. 262 
(2)=68 M.L.J. 248. ^ , 

S. A— Applicability-Suit to declare adop- 
tion invalid — Jurisdictional value — Basis. ^ ^ 

In a suit for a declaration that an adoption is 
invalid, where the properties comprised in the suit 
are of the market-value of more than Rs. 10,000, 
the jurisdictional value has to be determined with 
reference to the market-value of the properties 
and not their value as under S. 7 (v) ^ 

Court-Fees Act. (Varadachariar and Burn, //.) 
Nagamma V. Narasimham. 159 I.C. 424 (1) 
=8 R.M. 497=41 L.W. 469=1935 M.W.N. 
320=A.I.R. 1935 Mad, 279 (1>=68 M.L.J. 


— — S . 4 — Declaratory suit by defeated claims 
Q^l — Prayer for declaration of title also — Juris- 
dictional value. 

Where an unsuccessful claimant desires not 
only that the attachment should be removed, but 
also that his title should be declared as against 
the judgment-debtors, in cases in which the value 
of the property attached is more than the value 
of the decree, the value of the suit which go- 
verns the jurisdiction of the Court to deal with 
it is the value of the property itself and not 
merely the value of the decree. 39 M. 602 and 
17 A. 69, Foil. {Baguley, /•) Daw Dot v. 
Daw Kwi. I.R. 1932 Rang. 88=137 I.C. 
54=A.I.R. 1932 Rang. 20. 

S. 4 — Declaratory suit by unsuccessful 

claimant— Valuation of. 

Where a claimant whose objection to an at- 
tachment in executing a decree against a judg- 
ment-debtor is dismissed, files a declaratory suit 
that the property attached in his own and could 
not be attached, the valuation of the suit in 
cases where the value of the property is greater 
than the amount of the decree is the amount of 
the decree. 38 All. 72, Appr. 17 All. 69, Overr. 
{Milker ji, A,C.J., King and Niamatullah, //.) 
Mool C!hand Mottlal v. Ram Kishen. 55 All. 
315=1. R. 1933 All. 215=143 I.C. 275=1933 
A.L.J. 222=A.I.R. 1933 All. 249 (F.B.). 

— ■-S. A^^Redenipti&n of kanom — Additional 

claim for damages — Jurisdictional value. 
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Plaintiff sued in redemption of a kanom withe 
the added prayer for Rs. 1100 by way o£ 
damages. 

Held, that the value of the suit for purpose of 
jurisdiction is the kanom amount alone and not 
that amount plus the damages claimed. {Jack- 
son, J.) Gopala Menon V. Raman Menon. I. 

R. 1932 Mad. 517=138 I.C. 136=1932 M. 
W.N. 53=35 L.W. 64=A.I,R. 1932 Mad. 
217. 

S. 8 — Administration suit — Valuation for 

Court- fees and jurisdiction. 

In an administration suit the value of the suit 
for the purpose of both Court-fee and jurisdic- 
tion must be the same and is, the amount at 
which the plaintiff values his share, the suit fal- 
ling within the provisions of S. 8 of the Suits 
valuation Act. (Mya Bu and Dtinkley, JJ.) Ma 
Thin On v. Ma Ngwe Hmon. 12 Rang. 512= 
153 I.C. 858=7 R.R. 233=A.I.R. 1935- 

Rang. 13. 

S . 8 — Appeal — Forum — Valuation in 

plaint if conclusive. See J urtsdiction— Appeal. 

A. I.R. 1931 Oudh 58. 

S. 8 — Declaration regarding alienation by 

Hindu widow — Jurisdictional value. 

Where the daughter by a predeceased wife sued 
the widow of the last male holder for certain 
declarations in respect of alienations made by 
her, Held, that the suit should be valued for 
purposes of jurisdiction according to the market 
value of the properties and that any rational 
value set by the plaintiff on her interest could' 
not be taken into account. 

Semble: There is some force in the argument 
that in cases where the plaintiff claims a vested 
right in certain properties the value of the vested 
right must be taken to determine the jurisdic- 
tion. {Anantakrishna Ayyar, J.) Dhanabag- 
giammal V. Marx Ammal. I.R. 1932 Mad. 
722=139 I.C. 471=1932 M.W.N. 780=36 
L.W. 483=A.I.R. 1932 Mad. 671. 

S. 8 — Meaning of. 

Section 8 of the Suits Valuation Act does not 
mean that if the suit is valued for the purpose 
of jurisdiction, the .suit must be valued at the 
same amount for Court-fees but that the value 
for Court-fees determines the value for jurisdic- 
tion. {Leach, /.) Maung Nyi Maung v. 
Mandalay Municipal Committee. 12 Rang. 
335=153 I.C 1037=7 R.R. 245=A.I.R. 1934 
Rang. 268. 

S. 8 — Meaning. 

The meaning of S. 8 of the Suits Valuation- 
Act is that the value for purpo.scs of jurisdiction 
.shall follow the value for purposes of Court-fee 
and not vice versa. {Addison, /.) Gurdwara 
Mahant Jawal Singh v. Kala Singh. I.R. 
1931 Lah. 744 (2)=133 I.C. 120 (2)=32 P. 
L.R. 193=A.I.R. 1931 Lah. 307. 

S . 8 — Merc declaratory suit — Valuation 

for purpose of jurisdiction— Real value of pro- 
perty determining factor. See Bombay Civil 
Courts Act (1869), S. 25. 33 Bom. L.R. 1437. 

S. 8 — Money claim — Reduction by decree 

— Effect on forum of appeal. 

Where a suit is for the recovery of a specific 
sum of money the reduction of the amount as a 
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result of the adjudication by the Court or by a 
compromise between the parties does not alter 
the original valuation for purposes of appeal. 
{Jai Lai, /.) Mathra Das Puri v, Jalal Din. 

I.R. 1932 Lah. 633=140 I.C. 223=A.I.R. 
1933 Lah. 8. 

— ■' S. 8 — Mortgage — Suit for redemption and 
surplus profitsr— Valuation. 

In a suit for redemption of a usufructuary 
mortgage and for recovery of a certain sum of 
money as the surplus profits of the mortgaged 
property, the valuation of the suit for the pur- 
poses of jurisdiction is the same as the valuation 
for the purposes of Court-fees, and depends on 
the principal amount of the mortgage. (/Igat^ 
wala, /.) Mahatha Long Singh v. Bishun 
Lal Singh. 149 I.C. 560=6 R.P. 620 (1) 
=A.I.R. 1933 Pat. 625 (1). 

S. 8 — Mortgage — Suit for amount due 

and interest — Jurisdictional value is that given in 
plaint. 

Where the suit is to recover certain mortgage 
amount together with interest, held, that the 
valuation both for purposes of Court-fee and for 
the purpose of jurisdiction was the valuation 
given in the plaint. {Mukerji and Mitter, JJ.) 
Sailendra Kumar Palii v. Hari Charan Sadhu 
Khan. 58 Cal. 829=1. R. 1931 Cal. 396= 
130 I.C. 876=52 C.L.J. 589=A.I.R. 1931 
Cal. 159. 

S. 8 — Partition suit — Mode of valuation. 

In a suit for partition valuation for the pur- 
poses of jurisdiction is to be determined accord- 
ing to the value of the plaintiff's share. {Sri- 
vastava, /.) Harsh an Dat v. Ladli Saran. 
6 I.R. (Oudh) 147=146 I.C. 582=9 Luck. 
219=17 R.D. 1043=10 O.W.N. 1196=A.I. 
R. 1933 Oudh 547. 

S. 8 — Plea of undervaluation overruled — 

Appeal by defendant — Valuation for purposes of 
forum of appeal. 

The general rule is that the value fixed by the 
plaintiff in his plaint must, prima facie, be the 
basis for determination of the forum of the .suit 
or appeal arising out of it, though the position 
is different if it is found that the plaintiff has 
deliberately under-valued or over-valued his 
claim with the object of having the suit tried 
or the appeal heard by a Court which would not 
have jurisdiction to try the suit or hear the 
appeal in case the claim is properly valued. 
Where the trial Court rejected the plea of the 
defendant that the plaintiff had under-valued his 
suit and decreed the plaintiff's claim, and the 
defendant filed an appeal valuing it at the plain- 
tiff's valuation of the .suit, it could hardly lie in 
the mouth of the plaintiff-respondent to say that 
he deliberately under-valued his claim in the 
plaint, even though the defendant repeated in his 
memorandum of appeal that the suit had been 
under-valued in the plaint. (Srivastava and 
Thomas, JJ.) Gaya Det v. Tulsha Dei. 10 
Luck. 587=154 I.C. 125=7 R.O. 440=1935 
O.W.N. 168=A.I.R. 1935 Oudh 296. 

S. 8— falling under S. 7 {v) of 

Court- fees Act — Jurisdictional value. 

In a suit falling under S. 7 {v) of the Court- 
Fees Act, the valuation for the purpose of juris- 
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diction under S. 8 of the Suits Valuation Act 
must be according to the value of* the property. 
{Srivastava, J .) Moizuddin v. Beni Madho. 
158 I.C. 296=8 R.O. 84 (1)=1935 O.W.N. 
1068. 

j-S. 8— -.S'wi/ for accounts-— Sum exceeding^ 

pecuniary jurisdiction found due — Jurisdiction if 
ousted . 

In a suit for accounts the value for the pur- 
poses of Court-fees and the value for the pur- 
poses of jurisdiction are the same. Though a 
Court cannot entertain jurisdiction where the 
amount or value of the subject-matter exceeds the 
pecuniary jurisdiction which has been prescribed 
by the Bombay Civil Courts Act, it does not inter- 
fere with the power of the Court to pass any 
decree in a suit ibr accounts although it might 
exceed its pecuniary jurisdiction. If the plain- 
tiff valued his suit at Rs. 130 it is within the 
competence of the Second Class Subordinate 
Judge to entertain the suit. His jurisdiction is 
not ousted after he has made a preliminary de- 
cree for accounts by the fact that on taking 
accounts a sum more than his pecuniary 
jurisdiction has been found to be due. 15 Bom. 
L.R. 1021 and 13 C.W.N. 493, Dis. {Patkar 
and Tyabji, JJ.) Ishwarappa v. Dhanji. 56 
Bom. 23=1. R. 1932 Bom. 314=137 I.C. 70^ 
=34 Bom. L.R. 44=A.I.R. 1932 Bom. 111. 

;-S. 8 — Suit for cancelling deeds — Under^ 

valuation. *( 

Although the value put by the plaintiff on his 
suit prima facie determines the jurisdiction on 
the plaint the plaintiff is not at liberty to place 
an arbitrary value to the suit. Where the plain- 
tiff filed a suit for cancellation of two documents 
a deed of sale in which the consideration was 
stated to be Rs. 700 and a promissory note for 
Rs. 500 and valued the suit for purposes of 
jurisdiction and Court-fee at Rs. 100: 

Held, that the suit was undervalued and there 
was no reasonable cause for putting such a low 
valuation upon the relief sought by the plaintiff. 
{Mya Bu, J.) Maung Noe Maung Kha Pu. 
I.R. 1933 Rang. 44=142 I.C. 705=A.I.R. 
1933 Rang. 40. 

S. 8 — Suit for declaration and conse- 
quential relief — Valuation — Plaintiff^s right — 
Limits. 

In a suit for a declaratory decree where con- 
sequential relief is prayed the plaintiff is entitled 
to put his own valuation on the suit subject to 
Ss. 4 and 9 of the Suits Valuation Act and he 
must do so by putting down one single and 
entire sum as representing the value of the total 
reliefs sought by him. He cannot put one valua- 
tion for purposes of Court-fee and another for 
purposes of jurisdiction. {Mitter and M. C. 
Ghose, JJ.) Basanta Kumari Debya v. Nalini 
Nath B h attach arjee. 150 I.C. 732=7 R.C. 
40=57 C.L.J. 465. 

S. 8 — Suit for declaration and injunction' 

— Appeal against dectee — Forum — Jurisdictional 
value— Madras Civil Courts Act {HI of 1873), 
S. 14— Effect. 

In the case of an appeal arising out of a suit 
for a declaration and injunction, the value for 
purposes of jurisdiction is the same as that for 
purposes of Court-fee, S.^8 of the Suits Valua- 
tion Act taking effect as against S.* 14 of the 
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Madras Civil Courts Act. So where a suit for 
declaration and injunction in respect of land 
worth Rs. 8,000 but for purposes of relief valued 
at Rs. 4,000 was dismissed by the Sub-Court, 
the forum for appeal is determined by the value 
for the purposes of Court-fee and an appeal lies 
only to the District Court and not to the High 
Court. (Ramesam and Cornish, //.) Official 
Receiver of Ramnad v. Arunachalam Chettiar. 
57 Mad. 186=147 I.C. 707=6 R.M. 384= 
1933 M.W.N. 998=38 L.W. 447=A.I.R. 
1933 Mad. 721=65 M.L.J. 420. 

S. 8 — Suit for declaration and injunction 

— Plaint valuation, to he taken. 

As a general rule the amount at which the 
plaintiff values the relief souglft by him for pur- 
poses of court-fcc is to be taken despite any- 
thing contrary in the plaint as the value for pur- 
poses of jurisdiction. The plaintiff sued for a 
declaration to the effect that they were the lessees 
for a term of five years of certain land and for 
an injunction restraining defendants from inter- 
fering with plaintiff’s possession as lessees. 

Held, that the plaintiff’s value should be taken 
for determining the court-fee and jurisdiction. 
(Tek Chand, J .) Ghulam Hatdar v. Bisham- 
BER Das. I.R. 1932 Lah. 681 (2)=140 I.C. 
73=33 P.L.R. 458. 

— — — S. S-^Suit for declaration and injunction 
— Valuation — Mode of avoiding payment of 
higher court-fee — Fresh suit. 

Where the plaintiff valued the suit for a decla- 
ration and injunction at Rs. 2,1(W, so as to give 
jurisdiction to a Court of a higher grade, 

Held, that the value for purposes of jurisdic- 
tion and court-fee was the same, namely, Rs. 2,100. 
The only way of avoiding payment of the higher 
court-fee is for the plaintiff to bring a fresh suit 
with a lesser valuation for purposes of jurisdic- 
tion and court-fee. {Addison, J.) Gurdwara 
Mahant Jawal Singh v. Kala Singh. I.R. 
1931 Lah. 744 (2)=133 I.C. 120 (2)=32 P. 
L.R. 193=A.I.R. 1931 Lah. 307. 

S. 8 — Suit for declaration that decree is 

not binding anxd for injunction — Jurisdictional 
value. 

The jurisdictional value of a suit for a declara- 
tion that a decree is not binding on the plaintiff 
and for an injunction is the same as that fixed for 
purposes of Court-fee, namely, the amount at 
which the plaintiff values the relief. {Tek 
Chand, J.) Jhanda Singh v. Gulab Mal 
Bhagwan Dass. 13 Lah. 788=1. R. 1932 Lah. 
320=137 I.C. 240=33 P.L.R. 488=A.I.R. 
1933 Lah. 246. 

j-S. 8 — Suit for declaration that property is 

not liable to attachment and sale in executionl of 
d ecree — Jurisdictional value . 

Tn a suit for a declaration that properly is not 
liable to attachment and sale in execution of a 
decree, where the value of the property is in ex- 
cess of the amount claimed in execution of the 
decree, the determination of the value of the 
suit for purposes of jurisdiction must rest upon 
the construction to be placed on the nature of 
the suit and the character of the relief claimed, 
if the suit could not be treated as one under 
O. 21, R. 63, C. P. /!^ode, no objection having 
been filed by the plaintiff under O. 21, R. 58 
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before he instituted the suit. Where it is clear 
from the allegations made in the plaint and the 
relief sought therein that the sole object of the 
suit is to get a declaration that the property is 
not liable to attachment and sale in execution of 
the defendant’s decree, and the judgment-debtor 
is made a pro forma defendant and no relief is 
claimed against him, the case is, in substance, in 
no way different from a suit brought under 
O. 21, R. 63 and the value of the suit for pur- 
poses of jurisdiction is not the value of the 
property but the decretal amount. (Srivastava 
and Nanavutty, JJ.) Narain Das v. Thakur 
Prasad. 154 I.C. 818=11 Luck. 1=7 R.O. 
506=1935 O.W.N. 305=A.I.R. 1935 Oudh 
271. 

S. 8 — Suit by mortgagee to set aside ad- 
verse claim order— Prayer for declaration that 
mortgage is genuine — Jurisdictional value. 

A suit by a mortgagee of the judgment-debtor 
praying that an adverse claim order may be .set 
aside and also for a declaration that the mort- 
gage relied on by him was genuine and for pro- 
per consideration, the mortgagor also being im- 
pleaded as a party to the suit, is a suit which 
discloses not only a cause of action in respect of 
the setting aside of the claim order but also a 
cause of action regarding the validity of the 
mortgage against all the defendants. The plain- 
tiff in such a suit is entitled to value his suit 
for purposes of jurisdiction at the amount due 
under the mortgage. {Pandrang Row, J.) 
Mahomed Hussain Ambalam v. Ramanatha 
Iyer. 158 I.C. 1015=8 R.M. 399=1935 M. 
W.N. 912=42 L.W. 649=A.I.R. 1935 Mad. 
1002 . 

— — S. 8 — Suit to .set aside claim order — 
Valuation — If same as value for Court-fees. See 
Cour'P-Fees Act, Sch. II, Art. 17 (1). 68 M. 
L.J. 231. 

— — — — S. S’—Suit under Ss. 44 and 84, Agra 
Tenancy Act, 1926 — Jurisdictional value. 

The value for the purposes of Court-fee and 
the value for the purposes of jurisdiction should 
be identical with the amount of the rent in the 
next preceding year when a suit is brought either 
under S. 44 or S. 84 of the Agra Tenancy Act. 
(Sulaiman, C.J. and Maker ji, J.) Raghunath 
Ram V. SiTAj Lal. 152 I.C. 115=7 R.A. 
265=1934 A. L.J. 708=18 R.D. 222=15 L.R. 
246 (Rev.)=3 A.W.R. 674=A.I.R. 1934 

All. 825. 

S. 8 — Valuation in plaint — If precludes 

different valuation for appeal. 

A party who has previously made a valuation 
of his suit or appeal for the purpose of Court- 
fee is not always precluded from adopting for 
his proposed appeal a higher valuation as repre- 
senting the actual or market-value of the claim 
made in the suit. But where a plaintiff having 
discretion to value his claim in alternative ways 
chooses to value his claim in the plaint in a parti- 
cular way, he is not entitled to set up subse- 
quently that his valuation given in the plaint is 
not real. {Mukerji and S. K, Chose, JJ.) Haji 
Hafez Mahomed Hossain Khan v. Mansur 
Ali. 153 I.C. 366=7 R.C. 369=38 C.W.N. 
751=59 C.L.J. 448=A.I.R. 1934 Cal. 809., 
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S. 8 — Value of appeal — Value of subject- 

matter of suit. 

The general rule in appeal is, that when the 
appeal is against the whole decree, and if the 
suit has been decreed in full, the value of the 
appeal is the same as the value of the original 
.plaint. Plaintiff valued her suit for purposes of 
Court-fee and jurisdiction at certain amount to 
which the defendant did not object. In appeal- 
ing against the decision, the defendant valued the 
appeal for purposes of jurisdiction at the same 
value as in the plaint, but for purposes of Court- 
fee he valued the subject-matter at a considerably 
low amount. 

Held, that the defendant had to put a stamp on 
the value put for jurisdiction. (Baquley and 
Ba U, //.) Maung Po Nyun v. Daw Ngwe 
Bwint. 147 I.C. 791=6 R.R. 179=A.I.R. 
1933 Rang. 410 (1). 

S. 8 — Value of suit — What is — Valuation 

for appeal — Damages after date of suit — If can be 
taken into account. 

The value of a suit is its value ali the date of 
its institution and not what the value will become 
on some subsequent date. Nor docs the value of 
a suit depend upon the competency of a Court 
to pass a decree for a particular claim. The 
claim may be absolutely untenable, but if a plain- 
tiff claims relief he has to value it and that value 
will determine the forum for the institution of 
the suit or appeal. Plaintiff filed a .suit in a 
Subordinate Court for removal of a dam and for 
damages caused to him by the dam. He valued 
the suit at Rs. 300 in respect of the dam and at 
Rs. 2,300 being the damages or mesne profits for 
one year, thus making a total of Rs. 2,600, and 
paid Court-fee on Rs. 2,600. Plaintiff also 
claimed future damages till removal of dam which 
he estimated roughly at Rs. 3,000 and stated that 
the total valuation of the suit was Rs. 5,600. 
The suit having been dismissed, plaintiff appealed 
to the High Court. Objection v;as taken after 
the hearing of the appeal had proceeded for some 
time that the appeal lay to the District Court and 
not to the High Court as the valuation for pur- 
poses of jurisdiction and Court-fee was the same, 
i.e., Rs. 2,600. 

Held, that the future damages claimed by the 
plaintiff could not be added for the purpose of 
valuation either for Court-fee or for jurisdiction, 
that the suit was not one of those excepted under 
S. 8of the Suits Valuation Act, and consequently 
the valuation of the suit being only Rs. 2,600 and 
not Rs. 5,600, no appeal lay to the High Court. 
(Khaja Mahomed Noor and Agarwala, /.) 
Girja Kur V , Shiva Prasad Singh. 14 Pat. 
414=156 I.C. 769=8 R.P. 17=16 Pat.L.T. 
103=A.I.R. 1935 Pat. 160. 

S. 9 — Lahore High Court Rules, R, 4 — 

Suit to get wall demolished — Valuation — Forum 
of appeal. 

A suit for the issue of a perpetual injunction 
to the effect that the defendant be ordered to 
demolish the wall built by him near plaintiff’s 
ventilator and that he be restrained from build- 
ing a second storey on his shop within five feet 
of the window of the plaintiff’s, virtually falls 
under R. 4 framed by the Lahore High Court 
under S. 9, Suits Valuation Act, and therefore 

Q. D.— 11—211 
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must be valued at a sum exceeding Rs. 100 and 
not exceeding Rs. 500. A first appeal over such 
a suit lies only to the District Judge. {Abdul 
Rashid, J.) Munshi Ram v. Mam Saran. 155 

I.C. 153=7 R.L. 642=A.I.R. 1934 Lah. 
796. 

S. 11 — Failure to object to undet^valua- 
tion in trial Court — Objection in execution — Per- 
missibility of. 

A suit for a declaration of right of maintenance 
and for arrears was filed in forma pauperis and 
due to oversight no valuation was put. 
The suit was beyond the pecuniary juris- 
diction of the Munsif but no objection was taken 
by the defendant, and when the decree was 
sought to be cxTecuted, objection was raised that 
the Munsif had no jurisdiction to pass the decree. 

Held, that it was a case of under-valuation ; 
and so no objection was taken in the trial Court 
the objection which was taken at the time of 
execution should fail. (Wort and Mahomed 
hfoor, JJ.) Mt. Jagtaram Kuer v. Mt. Mun- 
DER Kuer. 13 Pat. 290=6 R.P. 733=150 I.C. 
378=A.I.R. 1934 Pat. 240. 

; — S. 11 — Objection as to jurisdiction — 

Waiver. 

A suit for maintenance was valued at Rs. 3,000 
for purposes of jurisdiction. The suit having 
been disposed of one on the merits, there was an 
appeal, but then the correct valuation was dis- 
covered to be Rs. 18,000 and the Court set aside 
the decree and remanded the case. 

Held, that the objection as to jurisdiction was 
cured by waiver and that the appellate Court 
ought not to have entertained the same. (Abdul 
Qadir, J.) Hamir Kaur v. Court of Wards. 
I.R. 1932 Lah. 391=138 I.C. 62 (2)=33 
P.L.R. 634=A.I.R. 1932 Lah. 538. 

S. 11'-— Objection to jurisdiction taken 

after settlement of issues — Permissibility. 

Where the defendant did not raise his objection 
to the pecuniary jurisdiction of the Court either 
in his written statement or at the time of the 
settlement of issues and the trial Court was allow- 
ed to enter into matters of fact without any such 
question being raised, the Court is justified in 
refusing to entertain such a plea subsequently. 
(Courtney Terrell, C. Kulwant Sahay and 
James, JJ.) Narayan Jha Narone v. Jogni 
Prasad Jha. 13 Pat. 329=6 R. P. 410=147 
I.C. 1222=15 P.L.T. 139=A.I.R. 1934 Pat. 
184 (S.B.). 

S. 11 — Scope. 

The language of S. 11 is comprehensive enough 
to include all cases of erroneous valuation and 
does not suggest any distinction between cases 
in which the valuation depends upon rules hav- 
ing the force of law and those in which the 
valuation is determined otherwise. (Wort and 
Mahomed Noor, JJ.) Mt. Jagtaram Kuer v. 
Mt. Munder Kuer. 13 Pat. 290=6 R.P. 733 
=150 I.C. 378=A.I.R. 1934 Pat. 240. 
S . 1 1 — Scope — A pplicability. 

Section 11 is intended to cure a defect as re- 
gards valuation in respect of a suit or an appeal 
when it has been tried or heard by a Court 
which did not have jurisdiction with regard to 
it. Section 11 has no application where a preli- 
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minary objection is raised before the appeal has 
been heard. (Bisheshwar Nath and PuUan, //.) 
Pitman Singh v. Bishun Narain. 6 Luck. 426 
=130 I.C. 339=7 O.W.N. 1188=1. R. 1931 
Oudh 147=A.I.R. 1931 Oudh 58. 

— S. 11 — Undervaluation or overvaluation 
— Validity of decree. 

The mere fact that a suit has been overvalued 
or undervalued cannot be allowed to affect the 
decree unless the disposal of the suit on the 
merits has been prejudicially affected owing to 
the overvaluation or undervaluation. 46 M. 631 j 
and 36 A. 58, Ref. {Mukerji, A. C. J., King ! 
and Niamatullah, JJ.) Mool Chand Motilal v. ! 
Ram Kishen. 55 All. 315=LR. 1933 All. ' 
215=143 I.C. 275=1933 A.l J. 222=A.I.R. 

1933 All. 249 (F.B.). j 

S. 11 — Valuation — Objection for the first | 

time in execution — If open. i 

It is not open to the parties, during the course | 
of the execution proceedings, to raise an objec- J 
tion for the first time regarding the undervalua- | 
tion or overvaluation of a suit. {Abdul Rashid, 
J.) Gian Chand v. Charanji Lal. 155 I.C. 
229=7 R.L. 661=36 P.L.R. 238=A.I.R. 

1934 Lah. 804. i 

— — S. 11 — Valuation of relief not made — Suit 
tried by District Judge — Cure of defect. 

In the case of suit for an injunction the trial 
Court should insist on the valuation of the re- 
lief sought and that valuation will then deter- 
mine the jurisdiction of the Court. Where j 
however the Assistant District Judge did not re- 
turn the plaint to the plaintiff to value the relief 
sought for purpose of Court-fees and as a result 
the plaintiff obtained an adjudication from the 
Court which, on the valuation subsequently de- | 
dared, had no jurisdiction to try it. | 

Held, that the defect in jurisdiction was how- j 
ever cured by S. 11 of the Suits Valuation Act. ! 
{Leach, J.) Maung Nyi Maung v. Mandalay i 
Munictpaj. Committee. 12 Rang. 335=153 I. 
C. 1037=7 R.R. 245=A.I.R. 1934 Rang, j 
268. ! 

;-S. 11 — IVattI of pecuniary jurisdiction | 

— Objection raised in revision — Enter tainability. j 

Where in a partition suit an objection on the j 
ground of pecuniary jurisdiction was raised for 
the first time before the High Court in revision 
and it appeared that the undervaluation had not 
prejudicially affected the disposal of the suit on 
its merits. 

Held, that the objection could not be enter- 
tained. {Mallik and Jack, JJ.) Naran 
Chandra Ghose v. Rangalal Ghose 150 I. 

C. 744=7 R.C. 43=37 C.W.N. 764. 

S. 11 (1) (b ) — Objection to jurisdiction 

— Proper time to raise. 

Any objection which is to be raised on the 
ground of pecuniary jurisdiction must be taken 
in the trial Court at the earliest possible oppor- 
tunity and where the objection is not taken it is 
next to be entertainable thereafter unless the 
appellate Court is satisfied that there has been 
some miscarriage of justice on the merits. 46 
A. 250, Ref. {Courtney Terrell, C. J., Kut- 
want Sahay and James* JJ.) Mt. Urehan Kuer 
V. Mt. Kabutri. 13 Pat. 344=15 P.L.T. 131 


=6 R.P. 495=148 I.C. 579=A.I.R. 1934 
Pat. 204 (S.B.). 

SUPREME COURT CHARTER (1774), Cls. 

4 and 21 — Writ of prohibition — High Court* s 
pozver to issue. 

The High Court has power under Cl. (4) of 
the Supreme Court Charter (1774) to issue writs 
of prohibition. The clause conferred on the 
Supreme Court all the powers, including that of 
issuing writs of prohibition, which were possessed 
by the Court of the King's Bench in England, 
and all those powers have been inherited by the 
High Court, except such as have been specifically 
taken away by the statute. Cl. (21) of the Char- 
ter cannot be construed as controlling the langu- 
age of Cl. (4) so as to cut down and curtail the 
powers conferred by Cl. (4). {Panckridge, J) 
National Carbon Co. and Bright Star Bat- 
tery Co., In re. 61 Cal. 450=152 I.C. 914 
=7 R.C. 329=38 C.W.N. 729=A.I.R. 1934 
Cal. 725. 

SUPPORT 

See (1) Tort-Nuisance— Support. 

(2) Injunction — Support. 

SUPURDAR. 

C. P. Code, S. 145. 

SURETY. 

See also {i) C. P. Code, Ss. 55 (4), 145 and* 
O. 38. R. 2. 

{ii) Contract Act, S. 128, et seq, 
{Hi) Cr. P. Code, S. 513. 

{iv) Court-Fees Act, Sch. II, 
Art. 6. 

{v) Hindu Law — Debts — Surety- 

Debts. 

Bond to Criminal Court — ^Undertaking to 

produce crops of lands attachccl in proceedings 
under S. 145, Cr. P. Code — Enforcement — Pro- 
cedure — Power of Criminal Court to take execu- 
tion proceedings. See Mysore Cr. P. Code 
Regulation, S. 145. 39 Mys.H.C.R. 1042. 

1 — Contract, if can be inferred — Fathers 

zvillingness to help his son and payment of his 
debt on one occasion. 

It cannot be inferred from the fact that the 
father was willing to help his son, that he there- 
fore was prepared to be a guarantee for him, 
and nothing of the kind can be inferred from 
the circumstance that the father actually paid on 
one occasion. {Buckland, J.) Jagganath Addy 
V. Khetra Pal Bh attach arjee. 152 I.C. 560 
=7 R.C. 284=59 C.L.J. 511=A.I.R. 1934 
Cal. 711. 

Discharge of liability — Surety for dp- 

pearance of judgment-debtor . 

Where a judgment-debtor under arrest was 
released on his furnishing security for his ap- 
pearance if his objection under S. 47 of the Code 
was dismissed and later on after the dismissal' 
of the said petition the judgment-debtor appeared 
in Court and paid the decretal dues in instal- 
ments and the decree-holder proceeded against 
the surety for the balance. 

Held, that S. 136, Contract Act, applied and 
that the liability of the surety ceased after the 
judgment-debtor surrendered to the Court on 
the dismissal of his application. {Guha and 
M. C, Ghose, JJ.) Bhagwandas v. ,Nabin 
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Chandra. I.R. 1933 Cal. 405=143 I.C. 322 
=56 C.L.J. 586=A.I.R. 1933 Cal. 337. 

Discharge of liability — Variation of cotir 
tract between debtor and creditor— Prejudice to 
surety — Enquiry into — Relevancy of. 

If there is a substantial alteration of the origi- 
nal contract between debtor and creditor with- 
out the assent of the surety, even if there be no 
actual prejudice to the surety which can be 
shown to exist, the surety will be discharged 
because the Court or Jury will not go into the 
question w^hether there has been any actual pre- 
judice or not. The .surety is to be the judge as 
to whether he will continue to remain liable on 
the new contract or not. (English cases referred 
to.) {Baker and Nanavati, JJ.) Keshavlal 
Harilal V. Pratapsing. 56 Bom. 101=1. R. 
1932 Bom. 293=137 I.C. 564 (2)=34 Bom. 
L.R. 167=A.I.R. 1932 Bom. 168. 

Liability of — Attachment before judgment 

—Security bond undertaking to pay decree amount 
if suit decreed — Dismissal of suit for default — 
Subsequent restoration — Effect. See C. P. 
Code, O. 38, R. 6 (2). 68 M.L.J. 444. 

— P ayment by principal — Limitation if ex- 

tended against surety. 

Payment by a principal debtor do not extend the 
period of limitation against a surety. {Rasa and 
Bisheshwar Nath, JJ.) Jai Narain Singh v. 
Parmesha Murao. I.R. 1931 Oudh 350=132 
I.C. 798 (1)=14 O.L.J. 376=8 O.W.N. 
544=A.I.R. 1931 Oudh 310, 

SURETY— Rights of. C. P. Code, S. 

145. 

Security bond — Construction — “If judg- 
ment-debtor failed to pay” means failure to pay 
voluntarily. Sec C. P. Code, S. 145 — Construc- 
tion. A. I.R. 1933 Nag. 287. 

Security bond — Construction — Order 

directing security— Reference to— Permissibility. 
See Evidence Act, S. 95 — Security bond. 61 
Cal. 890. 

Security bond Construction — Security 

‘^pending disposal of siiit.” 

Where the terms of the security bond are that 
the sureties gave security pending the disposal of 
the suit, the obvious meaning of the bond and 
the intention of its executants is that they are 
to remain sureties until the disposal of the suit 
by final orders in it by the Appellate Court. 
(Moscly, /.) Lekhuram v. Sain Dass. 157 I. 
C. 28=8 R.R. 92. 

■Security bond to Court — Assignment to 

minors on attaining majority — Mode. See Re- 
gistration Act, S. 17. A. I.R. 1935 Lah. 863. 

Security bond to Court — Enforcement in 

execution. 

A security bond executed in favour of the Court 
is enforceable in execution. There need be no 
assignment to the person for whose benefit the 
bond is intended. {Mitter and Henderson, JJ.) 
Rajendra Chandra Sarkar v. Bipin Chandra 
Saha. 60 Cal. 1298=149 I.C. 339=6 R.C. 
569=37 C.W.N. 973=A.I.R. 1934 Cal. 64. 

S ubsequent agreement to pay unconditionr 

aiiy — Nature of relationship — Liability. 


SURETY. 

Where originally the relationship between the 
plaintiff and the defendant was that of a credi- 
tor and surety, but that relationship was super- 
seded by a subsequent agreement by which the 
defendant unconditionally undertook to pay the 
amount owing to the failure on the part of the 
principal debtor to pay, the defendant became the 
debtor and when sued in that capacity, it is not 
open to him to plead that his liability is at an end 
by reason of the plaintiff allowing his remedy 
against the principal debtor to become barred. 
{Niamatullah, J.) Jugal Kishore v. P. K. 
Official Receiver. 156 I.C. 964=8 R.A. 69 
(1)=1935 A.W.R. 492. 

Surety fosr appearance — Forfeiture of bond 

— Right to recover money lost. 

It is essential when a man stands surety for the 
appearance of another that he should take every 
precaution to insure the carrying out of his under- 
taking. The surety cannot, when the bond is for- 
feited, be permitted to claim the money forfeited 
from the person for whom he stood surety or 
from any person who induced him to stand. To 
allow such a suit to be maintained would be op- 
posed to public policy because such a course 
would tend to render the surety callous and the 
whole object of demanding the bond would be 
defeated. {Broadway, J.) Bhana Mal v. 
Hhartu Mal Bansi Dhar. 135 I.C. 224=1. 
R. 1932 Lah. 96=32 P.L.R. 739=A.I.R. 
1932 Lah. 23. 

Surety bond — Construction — ^Liability of 

surety for a stated sum — Liability, if absolute or 
only for deficiency up to limit — Enforcement of 
— Limitation Act (IX of 1908), Art. 182. See 
C. P. Code, S. 145— Limitation. 63 M.L.J. 
85 (P.C.). 

Surety bond — Construction — Liability for 

decretal amount until judgment-debtor discharg- 
ed in insolvency — Application for discharge dis- 
missed — Liability of surety. 

The surety executed a bond whereby he 
undertook to produce the judgment-debtor until 
he presented the insolvency petition and was ad- 
judicated and discharged. After adjudication 
the application of the judgment-debtor for dis- 
charge was dismissed owing to the report of the 
Official Receiver that the outstandings shown 
were unrealisable and that a large credit was 
given to a woman without any security. 

Held, that the words of the surety bond in the 
case were clear that the liability enured not only 
till an application for discharge was filed, but 
that the judgment-debtor was discharged in fact, 
therefore, the surety’s obligation could not be 
deemed to have ceased the moment the applica- 
tion for discharge was filed by the insolvent. 
{Anemtakrishna Ayyar, J.) Kandaswami Chex- 
TiAR V. Annamalai Chettiar. 6 I.R. (Mad.) 
86=145 I.C. 531= A. I.R. 1933 Mad. 360. 

S urety bond — Construction — Rules of. 

The principles of construction, so far as surety 
bond are concerned, are somewhat different 
from the principles which should be adopted for 
construing any other documents. The operative 
part of a guarantee is liatte to be controlled by 
the recitals, at least where the latter are plainly 
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inconsistent therewith, but not otherwise, though 
a covenant of indemnity, unlike a release or 
guarantee, is not 1o be restricted by its recitals. 
Where the recitals plainly indicated that the 
sureties had come to execute the bonds on the 
requisition which the principal had made, call- 
ing upon the agent to furnish the sureties who 
would remain liable to the extent of Rs. 1,00 and 
no other amount being mentioned in the bonds 
but only a general statement about liability for 
the entire amount for which defendant would be 
found liable. 

Held, that the intention of the parties was that 
the executants would remain liable up to the ex- 
tent of Rs. 1,000 and no more.^ {Mukerji and 
S. K. Ghose, JJ.) Bikram Kishore Manikya 
Bahadur v. Jadab Chandra Choudhury. 160 
I.C. 388=8 R.C. 433=A.I.R. 1935 Cal. 817. 

Surety bond — Construction — ^Undertak- 
ing for mesne profits in suit — Suit dismissed but 
decreed on appeal — Liability of surety. See C. 
P. Code, S. 145 — Discharge of Surety. 6 I.R. 
(Mad.) 35=145 I.C. 285=38 L.W. 254. 

Surety bond — Discharge of liability — Negr 

ligence of obligee. 

'riie mere laches of the obligee or a mere pas- 
sive acquiescence by the obligee in acts which 
arc contrary to the conditions of a bond, is not 
sufiicient of itself to relieve the sureties. Where 
a Co-operative Society sued their accountant as 
principal for the recovery of certain sums of 
money embezzled by him and also sought to make 
liable his sureties and the sureties accused the 
Society of negligence in superintending the work 
of the accountant and added that as it allowed 
the accountant to abscond by delaying its report 
to the Police for about ten days after it became 
fully aware of the embezzlement, their security 
bond had been discharged. 

Held, that none of these things were sufficient 
to discharge the sureties. {Addison and Dalip 
Singh, JJ.) Sonepat Co-operative Society. Ltd. 
V. Kapuri La'L. 157 I.C. 124=37 P.L.R. 43 
=8 R.L. 91=16 Lah. 583=A.I.R. 1936 Lah. 
305. 

Surety bond — Liability for decree — Com- 
promise — Discharge of surety. See C. P. Code, 
S. 145— Discharge of Surety. 11 Pat. 590 
=A.I.R. 1932 Pat. 313. 

Surety bond — Moveables attached in exe- 
cution — Liability of surety for — Scope of — Mode 
of enforcing bond — Limitation — Limitation Act 
(IX of 1908), Arts. 181 and 182— Application 
for arrest of second surety — Prior application 
for recognition of assignment of decree and for 
arrest of first surety, if available to save limita- 
tion against surety. See Limitation Act, Arts. 
181 and 182 — Surety. A. I.R. 1933 Mad. 722 
=65 M.L.J. 507. 

Unregistered bond — Liability of^ surety. 

Where the surety bond is not registered the 
creditor cannot claim the amount secured as a 
charge on the property in the hands of the 
surety. (Raea and Bisheshzvar Nath, JJ.) 
Jainarain Singh v. Parmeshar Murao. I.R. 
1931 Oudh 350=1321.0. 798 (1)=14 O.L. J. 
376=8 O.W.N. 544=A.I.R. 1931 Oudh 310. 


TARIFF ACT (1894), S. 10. 

SURRENDER (BY TENANT)— 

See (t) Agra Tenancy Act (1926), S. 32. 

(ii) C. P. Tenancy Act (1920), S. 95. 
(m) Landlord and Tenant Surrender. 

SURRENDER (BY WIDOW.) See Hindu 
Law — Widow — Surrender. 

SURVEY MAP. See Evidence Act, S. 83. 
SURVEY OFFICER’S DECISION. See 
Under Adverse Possession — Interruption of. 
TACKING. See (i) Adverse Possession- 
Tacking. 

(ii) Limitation Act (1908), 
Art. 144. 

TAKIA. See Mahomedan Law-— Wakf — 

Takia. 

TALABI BRAHMATTER TENURE. See 

Land Tenure — Chota Nagpur — Talabi Brah- 
matter. 11 Pat. 569. 

TANK-BED. See Madras Estates Land Act, 
S. 3 (16) (a). 

TARIFF ACT (VIII OF 1894), S. 10— Con- 
tract to sell goods — Increase of customs duty 
before delivery — Seller entitled to claim excess. 
In a contract for sale of goods, if before goods 
arc tendered customs duty is increased, the sel- 
ler is entitled to claim the excess duty imposed 
from the buyer, provided he proves that such 
excess duty on the goods tendered has been al- 
ready paid. It is immaterial whether such duty 
has been paid by the seller himself or that some 
one else has paid it. 21 Bom. 628 and A. I.R. 
1933 Mad. 24, Expl. {Ferrers, J. C. and Rup^ 
chand, A.J.C.) Jhamandas Jodharam v, 
Tirathdas Deomal. 28 S.L.R. 98=149 I.C. 
614=6 R.S. 233=A.I.R. 1933 Sind 404. 

S. 10 — Increase of duty bctiveen date of 

contract and date of delivery — Liability to paiy, 
increased duty— Right of seller to refuse delivery. 

S, 10 refers to the sale of an article duty free. 
It is intended to make it plain, in the absence of 
an agreement upon whom rests the liability to 
pay duty on articles agreed to be sold, where the 
duty has increased between the date of contract 
and the date of delivery. In such a case the 
seller is entitled to refuse to give delivery until 
the agreed purchase price plus the increased duty 
is tendered even though he has not already paid 
the increased duty himself. {Beasley, C. J. and 
Burn, J.) Adam Hajee Peer Mahomed Essack 
V. Hatee Sukur Ganny. 56 Mad. 334=1. R. 
1932 Mad. 799=139 I.C. 847=36 L.W. 583 
=1932 M.W.N. 946=A.I.R. 1933 Mad. 24 
=63 M.L.J. 565. 

S . 10 — Increase of duty — Liability of put^ 

chaser — Burden of proof. 

In order that the increase of duty shall be 
passed on the purchasers, it must be shown that 
the goods delivered have paid duty. It is for 
the vendor, who relies on the terms of Indian 
Tariff Act, to show that the case comes within 
the ambit of the section on which he relies, 
It is not the purchaser’s duty to plead that a 
particular exception to the law of contract did 
not operate. It is vendor’s duty to plead the 
exception and to substantiate the plea. Whe- 
ther the vendor purchased silver at an increased 
price or no in order to enable delivery to the 
purchaser is immaterial. {Grille, J. C.)^ Moxi- 
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TARIFF ACT (1894), S. 10. 

CHAND V. ViSHRAM. 31 N.L.R. 12=151 I.C. 
324=7 R.N. 58=A.I.R. 1934 Nag. 177. 

— S. 10 — Scope — Increase of duty. 

The increase of duty referred to in S. 10 is 
on any article and not necessarily on any class 
of article. The amount which the seller is en- 
titled to recover in addition to the contract price 
is the amount of duty paid by him, which must 
obviously mean actually paid to Government 
when the goods are imported. The .section can- 
not be applicable to cases whore goods were al- 
ready in existence in India prior to the increase 
of duty and on which no enhanced duty what- 
soever had been paid to Government. The ques- 
tion whether the vendor is entitled to claim from 
the purchaser the enhanced duty on the goods is 
one of interpretation of the written contract. 
If the contract is clear and has made the pur- 
chaser liable to pay in addition to the contractual 
price the enhanced duty as well, there would be 
no question as to their liability. But where the 
contract is silent and merely contains a promise 
on the part of the vendor to sell goods at a cer- 
tain rate, its obvious meaning is that he is to 
supply the goods at that rate irrespective of any 
duty that might have been paid upon it, or that 
may have to be paid on other goods. If the 
circumstances of the transaction show that the 
intention of the parties was that the goods con- 
tracted to be sold were to be imported from 
abroad, then it would be a necessary inference 
that the parties intended that the enhanced duty 
that might come in afterwards would be payable 
by the purchasers. But, in the absence of any 
such indication, it cannot be held that every con- 
tract of sale in India has to be varied in accord- 
ance with enhanced duty when such duty is im- 
posed afresh or is increased on articles of that 
class. (Sulaiman, C. J. and Mukerji, /.) Gaja- 
DHAR Prasad Ramnath v. Lalo Ram Gajanand. 
56 A. 1022=150 I.C. 438=6 R.A. 1102=1934 
A.L.J. 1244=A.I.R. 1934 All. 587. 
TAXATION OF COSTS. 

See (1) Bombay High Court Rules (O. S.). 

(2) Calcutta High Court Rules (O.S.). 

(3) Costs. 

(4) l^RACTiCE— C osts. 

TEA CONTROL ACT (XXIV OF 1933), 

Ss. 12, 14 and 15 — Construction — Mortgage of 
right, title and interest of tea company — If 
transfers right to obtain licenses. 

Export licenses under the Tea Control Act 
are licenses to export tea in general and not to 
export the tea which is the produce of particular 
estates; and the right to obtain licenses to ex- 
port tea in general, being freely transferable to 
persons who have no interest in any particular tea 
estate cannot be said to be comprised in the 
right, title and interest of the owner of a tea 
estate. Consequently a mortgage by a tea com- 
pany of its right, title and interest in certain tea 
gardens cannot have the effect of transferring or 
affecting the right which the company obtains 
under the Act to obtain licenses to export tea upto 
the amount of their export quota. (Panckridge, 
/.) Ghose & Sons v. Chandrapur Tea Co., Ltd. 
39 C.W.N. 1261. 

TEA DISTRICTS EMIGRANT LABOUR 
ACT (XXII OF 1932), S. 18 (l)—Scope of--- 


TELEGRAPH ACT (1885), S. 10. 

Recruiters duty to make enquiry — If dispensed 
with. 

The provisions of S. 18 (1) relate only to tak- 
ing the recruit to the depot. It has no hearing 
on any enquiry which may be necessary before 
the recruiter makes the arrangement with the re- 
cruit, which of course he makes .subject to any 
provisions to which he may be liable. {Maepher- 
son, J.) Birsa Sardar v. Emperor. 158 I.C. 
1124=8 R.P. 240=16 Pat.L.T. 423=A.I. 
R. 1935 Pat. 411. 

S. 21 — Rules framed by Bihar and Orissa 

Government under — R. 30 — If ultra vires. 

The rules under the Tea Districts Emigrant 
Labour Act arc made by the Local Government in 
exercise of the ^powers conferred by S. 21 (1) 
of the Act; sub-Cl. {g) of S. 21 empowers the 
Local Government to make rules providing for 
any matter which, in their opinion, may be re- 
quired to give effect to the provisions of Ch. III. 
The rule-making power is expressed very widely; 
and a rule requiring a recruiter to give a true 
account of his adult female recruit would be one 
required to give effect to the provisions of Ch. 
Ill of the Act. R. 30 appears therefore to be 
validly made, certainly so far as a woman un- 
accompanied by her husband is concerned. It 
makes no difference that the local forwarding 
agent also incurs liabilities under Rr. 19 and 20 
read with R. 30 in respect of “woman unaccom- 
panied by their husbands”. (Maepherson, /.) 
Birsa Sardar v. Emperor. 158 I.C. 1124=8 
R.P. 240=16 Pat.L.T. 423=A.I.R. 1935 

Pat. 411. 

S. 21 (g) — Giving effect to the provisions 

of Ch. Ill — Criterion for determining. 

Under S. 21 {g) of the Act, it is the opinion 
of the Local Government of what is a matter re- 
quired to give effect to the provisions of Ch. 
Ill, that is to be criterion. Such opinion will 
naturally be based on local conditions. The 
criterion is not that the rule should give such 
effect. (.Maepherson, J.) Birsa Sardar v. 
Emperor. 158 I.C. 1124=8 R.P. 240=16 
Pat.L.T. 423=A.I.R. 1935 Pat. 411. 

TEJMANDI TRANSACTIONS. 

See (1) Contract. 

(2) Principal and Agent — Pakka Adat. 

TELEGRAPH ACT (XIII OF 1885), S. 10 

(d) — Damage — Meaning of — Depreciation to 

property due to aerial line span. 

Where the question was whether the deprecia- 
tion in the value of property owing to the pre- 
sence of an aerial line span was not damage to 
property, 

Held, that the damage was not confined to 
actual damage to property by demolition of a 
building or damage to crops. The rendering of 
a site useless for building purposes might or 
might not be damage to the owner. This would 
depend on the circumstances existing at the time 
when the line was laid and could best be determin- 
ed by considering whether there would have been 
any loss on the sale of the land from this cause 
if the land had been sold at that time. (Beckett, 
/.) Hussain Bakhsh v. Secretary of State. 
17 Lah. 391=160 I.C. ,636 (2)=8 R.L. 573 
=38 P.L.R. 883=A.I.R. 1935 Lah. 982. 
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TELEGRAPH ACT (1885), S. 16. 

S. 16 (3 ) — Proceedings under— Limita- 

tion. 

The proceedings under Telegraphs Act, S. 16 
(3) are governed by Art. 181, Limitation Act, 
and the period would be three years from the 
date on which the right to apply to the District 
Judge accrued, that is, from the date when the 
dispute arose. {Beckett, /.) Hussain Bakhsh 
V , Secretary of State. 17 Lah. 391=160 I.C. 
636 (2)=8 R.L. 573=38 P.L.R. 883=A.I. 
R. 1935 Lah. 982. 

TELEGRAPHIC MESSAGE. 

See Evidence Act, S. 88. 

TEMPLE. 

See (i) Hindu Law— Religioi^s Endowment- 
Temple. 

(«) Religious Endowments. 

TEMPORARY ACT. 

See Interpretation of Statutes. 

TENANCY. 

See O) Landlord and Tenant. 

(2) Lease. 

(3) Tenancy Acts. 

(4) T. P. Act, Ss. 105-117. 

TENANCY IN COMMON. 

See Co-sharer. 

TENDER. 

See also (1) Contract Act, S. 38. 

(2) T. P. Act, Ss. 83 and 84. 

Filing of — When amounts to payment into 

Court. 

Where it is not suggested that the judgment- 
debtor had no ready money and the filing of ten- 
der was merely a pretence of payment, filing a 
tender in Court amounts to payment into Court 
if money is deposited within the usual time. 
(Niamatullah and Allsop, //.) Baijnath Bal- 
MAKUND V . Chedi Lal. 156 I.C. 59=7 R.A. 
1039=1935 A.L.J. 315=1935 A.W.R. 250= 
A.I.R. 1935 All. 748. 

TENURE. 

See Land Tenure. 

THAK MAPS. 

See Evidence Act, (1) S. 35 — Survey Re^ 
cords. 

(2) S. 36. 

THEFT. See Penal Code, Ss. 378-382. 
THEKA. See Agra Tenancy Act (1926), 
Ss. 14 and 17. 

THEKADAR. See Agra Tenancy Act 
(1926), Ss. 3 (6), 19, 23, 24 ; 44; 73; etc. 
THICA MOKRA. 5*^^ B. T. Act, S. 7. 
THIKKADAR. 

See (1) B. T. Act, Ss. 22 (3) and 120. 

(2) Chota Nagpur Tenancy Act (1908), 
S. 16. 

THIRD PARTY. See Contract — Third 
Party. 

THUNDUWARAM. See Land Tenure— 
Mirasi — Tenure. 

TIDAL NAVIGABLE RIVER. 

See (1) Fishery. 

(2) Riparian Rights. 

TIME — Essence of Contract. See ContrAct 
Act, S. 55. 


TORT— Conspiracy. 

■ Extension of — Powers of Court. 

See (1) C. P. CODE, S 148. 

(2) C. P. CODE, O. 34, R. 7. 

TITLE-DEEDS. — Mortgage by — Deposit of. 

See (1) Registration act, S. 17 (1; (<J)— mort- 
gage— Equitable MORTGAGE. 

(2) T. P. ACT, S. 59. 

TOMB. See Mahomedan Law— Wakf— TOMB. 
TORT. 

Assault. 

Conspiracy. 

Contribution. See Tort-feasors. 

Conversion. 

Corporation. 

Damages. 

Defamation. 

Fatal accident. 

Fraud. 

Joint tort-feasors. 

Malicious arrest. 

Malicious proceedings. 

Malicious prosecution. 

Master and servant. 

Negligence. 

Nuisance. 

Remedy. 

Secretary of State. 

Seduction. 

Trespass. 

Vicarious liability. 

Wiongful arrest. 

Wrongful attachment. 

Wrongful ex- communication. 

Wrongful inducement. 

Assault. 

See also DAMAGES, tnfra, 

■ — Assault ---Damages — Cost incurred in criminal 

prosecution^ if recoverable. 

Costs incurred in the criminal prosecution cannot be 
recovered as part of damages or compensation for an 
assault. {Jat Laly /.) I.AHORI v. RAM ChanD. I, 

R. 1931 Lab 911 - 134 I.C. 207 = 32 P.L.R. 421 = A. 
I.R. 1931 Lah 648 (1). 

Assault — Suit for damages — Proof of assault— ~ 

Previous conviction or acquittal by Criminal Court — 
Relevancy. 

In a civil action in tort for assault, the fact that the 
defendant was convicted or acquitted previously by the 
Criminal Court for the offence of assault would be 
relevant only as to the fact of conviction or acquittal 
and is totally irrelevant as to whether such conviction or 
acquittal was right, i.e.y whether the assault was in fact 
committed or not. It is the duty of the Civil Court to 
inquire into that question without being in any way in- 
fluenced by the conclusions of the Criminal Court. 
{Mocketty J.') JaGGA ^hOy In re. 166 I.C. 896^8 
R.M.76 f2; = 41L.W 786-1936 M.W.N. 462 = A.I. 
R. 1935 Mad. 563 = 68 M.L.J. 660. 

Conspiracy. 

-■ Conspiracy — Cause of action. 

Where the plaint clearly alleged that there was collu- 
sion between a dismissed agent and another, and the 
Court finds that there was such collusion to defraud the 
plaintiff, plaintiff has a cause of action against both the 
conspirators. {Pollocky A. J, C.) MaDHORAO v. 
Raghijnath. 162 1 C. 638 (1)=7 R.N. 108-17 N. 
L.J. 186=A.I.R. 1934 Nag. 269. 

Conspiracy— Interference with business* 

An unlawful interference with the business of anothe r 
person with intent to hurt that person is actionable 
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provided that damage results from interference. A law- 
ful interference by unlawful methods with the Isame ob- 
ject and producing similar results is equally actionable. 
Even though the dominating motive in a certain course 
of action may be the furtherance of one’s business or of 
one’s interest, one is not entitled to interfere with 
another man's method of earning his living by illegal 
means. Illegal means may either be means that are 
illegal in themselves or that may become illegal because 
of conspiracy, where they would not have been illegal, if 
done by a single individual. App. Cas. 1901, p. 510 
and App, Cas. 19I5, p. 814 11. L., Ref. {Sen and 
Ntamatullah, //.) BHOLA NaTH ShANKAR DAS v. 
Lachmi TVarain. 53 All. 316 = 136 1.0. 84=*I,B. 
1932 All. 132 = 1931 A.L.J. 84=A.I.R. 1931 All. 
93. 

rac y — - Afait ce — Meani ng. 

Malice in the sense of spite or ill-feeling is not the 
gist of the action. An act that is legal in itself does not 
become illegal because it is prompted by an indirect or 
sinister motive. {Sen and A/tamatulla/i^ //•) BHOLA 
Nath Shankar Das Lachmi Narain. 63 All. 
316 = 136 1.0. 84 = IB. 1932 All. 132 = 1931 A.L.J. 
84 = A.IB.19S1 All. 83. 

Conspiracy — Meaning — Combination of persons 

— Procuring breach of contract^ 

What is wrong in the case of an individual continues 
to be a wrong if committed by an association of indivi- 
duals by pre concert or conspiracy. A conspiracy con- 
sists in the agreement of two o' more persons to do an 
unlawful act by unlawful means. If a person or a com- 
bination of persons unlawfully procure a breach of 
contract, the matter is actionable provided that damage 
accrues therefrom. 2 E.L and H.L. 216, Ref.; App. Cas. 
1905 p. 239, II.L. Ref. (Sen and Ntamatullah, J /.) 
BHOLA Nath Shankar Das v. Lachmi Narain. 53 
All. 316 = 136 I.O. 84 = I.B 1932 All. 132 = 1931 A. 
Ii.J. 84=A.I.E. 1931 All. 83. 

Conversion. 

- ■ 'Conversion — Action for — Value recoverable. 

The value recoverable in an action for conversion is 
in general the value of the property at the date of the 
conversion and not its value at any earlier or later date. 
{Mukerji and S./C. Ghose, //.) ShiVAPRASAD SINGH 
V, Prayag KUM ART Debee. 61 Oal 711-164 1.0. 
479 = 7 R.C. 469=A.I.B. 1935 Oal. 39. 
"— '• " -Conversi on — Bonds — As cessment of damages. 

As a mere piece of movable property, and irrespec- 
tive of its character, as representing an actionable claim 
the value of a bond is only nominal, but the measure of 
the damages for its non-delivery would be upon the 
basis of its character as representing an actionable claim. 
But if the bond is void at the time of conversion and 
not by any act of the defendant, only nominal damages 
can be recovered. {Mukerji and S. K. Gkose, //.') 
SHIVAPRASAD SiNGH V, PRAYAG KUMARI DEBEE. 61 
Oal. 711=164 1.0.479 = 7 B.O. 469 = AJ.R. 1936 
Dal. 39. 

.^Conversion — Carrier or bailee — Intentton to 

appropriate. 

Where a carrier or bailee deals with goods entrusted 
to him, his intention is material to the question whether 
he converts them, because a dealing with them in the 
course of business manifests of itself no intention to 
deny the owner's title or to intermeddle or interfere with 
the title of any one, but if A is the real owner of the 
goods he may claim them from the carrier and if the 
carrier does not interplead but sets up the title of his 
bailor he must prove such title or be liable to the real 
owner for the value of the goods, {Rankin^ C./., C.C. 


TORT— Damages. 

Ghose and Lort Wtlltams, //.) NIPPON VUSEN 

Kaisha Mahahram Ramjidas. IR. 1931 Oal. 
736=1341.0. 82 = 62 C.L.J. 365 = A.I.R. 1931 Oal. 
269. 

— — — . Conversi on — Co pawnees — One of them making 
improper use of goods palmed — Remedy of the other. 
j In order to enable one tenant in-comnion to maintain 
j an action against another, theie must not merely be a 
I carrying away of the property but such a carrying away 
I of it as w'ill disable the party complaining from having 
I the lawful use of benefit of the property or there must 
I be the destruction of it. Wheie all that w'as alleged 
' was that one of two co pawnees had refusid to hand 
over the goods pawned to the pawner when the latter 
had served a notice for the same and that he had leased 
the goods without the consent of the other co-pawnee, 
I/eld^ that the latter could not maintain a suit in tort 
for conversion, the proper remedy being an action for 
I accounts. {Tek Chand and A .*hi Haidar^ JJ^ HaR- 
SUKH Rai V. Darshan SiNGH. 13 Lah. 655 = I.R 
1932 Lah. 164 = 135 I.C. 682=33 P.L.B. 93=A.I.R 
1932 Lab. 186. 

Conversion — Damages — Burden of proof — 

Intermixing by defendant. See EVIDENCE ACT, S. 106. 
13 Pat. 762. 

— •-Conversion — Damages — Measure of. 

The measure of damages in an action for trover is the 
value of the goods. According to the circumstances the 
general damages may be a substantial sum or may be a 
nominal sum, but there may be additional special 
damages given besides the actual value of the goods if 
the damages sustained are held not to be too remote. 
{IVort^ Jf) SITARAM SHAM NARAYAN v. ISWARI 

Charan Sarangi. 154 1.0. 198 = 7 R.P. 442= A.I. 
R. 1934 Pat. 67. 

■ -^ Convef sion — Onus. 

Obiter —In a suit for damages for conversion, the 
onus is not on the wrongdoer defendant to prove to 
what extent the property of the plaintiff has been con- 
verted. Duke of Leeds v. R.arl of Amherst, 20 Beav. 
239, Ref. (fVort, /.) Sitaram Sham Narayan v, 
IswARi Charan Sarang. 154 1.0. 198=7 R.P. 442 
=A.I.R. 1934 Pat. 57. 

Corporation. 

Corporation— Liability of or damage owing to 

under-groundwater. See NEGLIGENCE, 26 S. 

L.R. 136. 

’—Corporatt on — Vicari ous liability— Corporation 
not liable for act of officer over whom it has no control. 
The Corporation has no liability for the act of an 
officer over whom, in the exercise of those duties, it has 
no measure of control whatever and who is, in no sense 
in his capacity of Revenue Officer, its servant or agent. 

A. LR. 1933 Cal. 243 and Chtng v. Surrey Council, 
(1910) 1 K.B. 736, Dist. {Braund, /.) BALTHAZAR & 
Son V. MUNICIPAL CORPORATION, RANGOON. 160 
I.C. 90 = 8 B R. 334= A.LR. 1935 Rang. 439. 

Damages. 

See also ASSAULT, supra AND FATAL ACCIDENT, 
infra. 

'J/amages — Exemplary damages when disallowed 

—Defendant's conduct provoked by plaintiff* s conduct, 
A plaintiff who has provoked the defendant's conduct 
by his own, is not entitled to exemplary damages. Hals. 
Vol. 10, p. 301, Rel. on. {Bose, AJ.C.) DamODHAR 
V. Vishwanath. 28 H.L.R. 320 = 141 1.0.58=1, 

B. 1933 Nag. 19=AXR. 1933 Nag. 29. 

— •^ D amages — Substantial damages — Deliberate and 
wanton assault and consequent doss of eye-sight ^Prin^ 
ciples in estimating damages. 
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Where owing to a deliberate and wanton assault by 
the defendant the plaintiff loses his eye- sight and has 
suffered considerable pain and loss of earning and he 
files a suit for damages, substantial and exemplary 
damages should be awarded. The principles which 
guide the Courts in estimating damages in a case of this 
kind are as follows. The injured person is entitled to 
damages for personal suffering and for loss of enjoyment 
of life and aK'-o to actual pecuniary loss resulting to and 
the expenses reasonably incurred by him. If he is 
engaged in a piofession, trade or other occupation, he 
must be compensated for the probable future loss by 
reason of incapacity or diminished capacity to work. 38 

H. 552, Ref. ijat Lai atui Abdul Rashid^ JJ.) GlJRDlT 
Singh z/. Fakir Chand. 6 I.E. (Lahj 20 = 144I.C. 
729 = 34 P.L.R. 783 = A.I.R. 1933;Lali. 761. 

Daffiages — Trespass and assault — Maltctous 

motive and insulting conduct—- Relevancy of. 

Though the mere use of abusive language is not 
actionable unless special damage is pioved, yet where 
the cause of action is based on trespa.ss and assault, the 
amount of damages may be indefinitely enhanced by 
evidence of malicious motive or violent and insulting 
conduct on the part of the defendant. In that connec- 
tion, the use of abusive language may prcperly be taken 
into account to enhance the damages. 26 Cal. 653, dist. 
{^Rowland, J.) SHEO NARAYAN PatiiaK v. LaIMAN 
PaTHAK. IR. 1931 Pat. 484=134 I.O. 628’- 12 
Pat.L.T. 698 = A.I R. 1931 Pat. 404. 

Defamation. 

““ Defamation — Defamatoty nuantng — Test of 

reasonable man — Two different conclusions possible — 
Procedure. 

In conhidering the question whether the words com- 
plained of are defamatory or in other words, whether 
they aie capable of a defamatory meaning, the test is 
whether under the circumstances in which the writing is 
published, leasonable men, to whom the publication is 
made, would be likely to understand it in a libellous 
sen«e. What the Court has to consider is what might 
be conveyed by the words complained of to a reasonable 
fair-minded man and not what might be inferred from 
it by a man of a morbid or su&picious mind. It is un- 
reasonable that where there are a number of good inter- 
pretations, the only bad ore should be seized upon to give 
a defamatory sense to the document. (1882) 7 App. 
Cas. 741; (l9l0) 2 Ir. R. 166, Foil. {Sulaiman and 
young, y/.) LaCHHMI NARAIN V. SHAMBHU NaTH. 

I. R. 1931 All 183=129 I.O. 661 = 1931 A.L J. 16 = 
A.I.R. 1931 All. 126. 

— "Defamation — Damages — Assessment — Newspaper 

libel of the worst type — Proof of pecuniary loss — 
Necessity — Right to general and substantial damages. 

Where the words used in defamatory article in a 
newspaper must clearly injure the plaintiff’s reputation, 
they are actionable per se. and the plaintiff is entitled to 
substantial damages without proof of actual pecuniary 
loss. A plaintiff who has been painted in the most 
abominable terms and openly accused of crime, immora- 
lity and vice and dishonourable conduct in the discharge 
of his official duty, is clearly entitled to general damages 
for which no proof of pecuniary loss is legally necessary. 
The method of publication of the libel has also to be 
considered in assessing damages, A newspaper may 
fall into any hands, and printed matter being generally 
of a permanent character which people are disposed to 
believe Implicitly. Substantial damages may be aw^arded 
in the case of a newspaper libel. (Addison^ Ag.C.J, 
and Din Mohammad^ /.) MUNPHI RaM v. MELA 
Bam Wafa. 17 Lah. 33F.=167 I.O. 864=8 R L. 147 
- 37 P.L R. 670= A.I.R. 1936 Lah. 23. 


TORT —Defamation . 

■ — ■ Defamation — Joint tort-feasors — Publication to 
third party — Defamatory meaning of words — Benefit of 
doubt. 

Where there are a large number of interpretations to 
be put upon w’ords, it would be unreasonable to select 
that which would give a defamatory sense. W^here two 
or more persons agree to defame another and one of 
them utters the words in the presence of another mem- 
ber, all of them may be sued as joint tort-feasors, provid- 
ed there has been publication to some third party. 
{Young. J.) Trevellion Z/. MiNCK. 6 R.A 697 = 
1471.0.982=1934 A.L. J. 43 = 3 A.W.R. 161 = A.L 
R. 1934 All. 203. 

— Defamati on — Justification, 

Where ju.^tification is pltaded and proved in an action 
' for damages for libel, it would not matter if the words 
i complained of do in fact bear a libellous meaning. 

[ {Sulaiman and Young. JJ,) I.ACHHMI NaRAIN v, 

I SHAMBHU Nath. I.R. 1931 All. 183= 129 I.O. 661 
= 1931 A.L.J. 16 = A.I R. 1931 All. 126. 

! — - Defamation — Justification — Specific plea neces- 

sary. 

Where a defendant in a libel suit wishes to plead 
justification on account of the truth of the matters alleg- 
ed in the libel, he must do so specifically and distinctly. 
{Harrison and Daltp Singh. JJ.) A JIT SiNGH v. 
Radha Kishen. I.R. 1931 Lah. 947 = 134 I.O. 615 
= 32 P.L R. 772 = A.I R. 1931 Lah. 246. 
^——Defamation — Law applicable. 

In default of special legislation, the Indian Courts are 
to apply the rules of equity and good conscience which 
include the Common Law. So the English Common 
I Law should be applied to Indian cases of defamation, 
j {Courtney- Terrel I . C.J.and Kulwant Sahay. J.) RAM 
I Kirat Kamkar V. Biseswar Nath. 11 Pat. 693= 

! 141 1 . 0 . 333 = I R. 1933 Pat. 43 = 14 Pat.L.T. 279 = 
A.I.R. 1933 Pat. 36. 

Defamation — Libel — > Fictitious story^ When 

libel — Intention — Absence of malice or deliberateness — 
If protects writer from liability. 

A narrative apparently fictitious may be in fact a libel 
on livirg persons. If a writer intends to portray a real 
person under an imaginary name and chooses for that 
purpose what he supposes to be a fictitious name, he is 
nevertheless liable if he happens to choose the name of 
a real person, though he had no intention whatever of 
doing so. If the defendant’s words have in fact injured 
the plaintiff’s reputation, it is no defence to an action by 
the plaintiff that the defendant intended to refer to 
some one else. Want of deliberateness and malice will 
not protect the defendant; for a man may be liable 
though he has not a particle of malice against the person 
defamed. {Addison. Ag C,J. and Din Mohammad. /.) 
MUNSHi Ram V, Mela Ram Wafa. 17 Lah. 332= 
167 I.C. 864 = 8 R.L. 147 = 37 P.L.R. 670 = A.IR. 
1936 Lah. 23. 

— Defamati on — Newspaper libel — Allegorical story 
— Proof identification of person defamed — Extraneous 
evidence — Admi ssibiHty. 

Even an allegory may be a libel; but there must be a 
definite imputation upon a definite person who must be 
the plaintiff. If even a cursory perusal of a story in a 
newspaper at once leads an ordinary reasonable reader tO' 
connect it with the plaintiff, the identity is fully estab- 
lished, and it is futile for the writer of the article to 
argue that he did not intend to defame the real person 
(plaintiff) and that he only used a name at random as a* 
mere representative of a class dealt with in the article. 
The plaintiff in such cases of libel can aver extraneous^ 
facts to show that he is the person expressly referred to. 
The plaintiff need not produce persons enquiring of hiB> 
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after the publication of the article. Nor is it necessary 
that all the world should understand the libel. It is 
enough if those who know the plaintiff can make out 
that he is the person meant. {Adaison^ Ag.C.J. and 
Dtn Mohammad^ /.) MUNSHI RAM v, MeLa RaM 
Wafa. 17 Lah. 332=167 1.0.864 = 8 R.L. 147 = 
37 P.L.R. 670 = A.I.R. 1936 Lah. 23. 

Defatna it on — Newspaper I i bcl — Innuendo — De^ 

fendanVs evidence^ if relevant. 

In a suit for damages against the editor of a news- 
paper in respect of an article damaging the plaintiff’s 
honour and reputation, the evidence of the defendant is 
irrelevant on the question of the innuendo^ which 
depends on the meaning which the words would be 
understood by ordinary persons to bear, and not whether 
the defendant intended them to bear that meaning. 
i^Lord T hanker ion.') GERALD LORD STRICKLAND z/. 

Carmflo Mifsud Bonnici. 7 R.P O. 103 = 1936 A. 
W.R. 440 = 1936 O.W.N 327 = 37 P L R. 118 = 41 L. 
W. 666=153 I.C. 1 = A.I.R. 1935 P.C. 34 (P O.). 

Defamation — Nezvspaper libel — Plea of fair 

comment — Sustainability. 

Comment in order to be justifiable as fair comment 
must appear as comment and must not be so mixed up 
with the facts that the reader cannot distinguish between 
what is report and what is comment. The general plea 
of absence of guilt includes a plea of fair comment and 
if the newspaper aiticle contains comment which is 
separate from the lepoit of the proceedings, the latter 
pait may be defended under the statutoiy plea of publi- 
cation in good faith for the information of the public, 
while the part forming comment may be defended under 
the general plea of fair comment. In order to give room 
for the plea of fair comment the facts must be truly 
stated. {Litd Thankeiton.) TRUTH & SPORTSMAN, 
LTD. V, George Stanley 7'hompson. I.R. 1933 

P.C. 20 = 1933 A.LJ, 626 = 141 I.C. 6l8 = 37L.W. 
666= A.I.R. 1933 P.C. 36 (P.C.). 

Defamation — Nezvspaper libel — Pfoof of malice 

— If necessary — Refererce by innuendo — Libel of a class 
— Suit by one only of the class — Maintainability . 

As far as defamation cases in general are concerned, 
consideration of malice in law is only necessary when 
the plea of privilege is raised. Though defamatory 
matter may appear only to apply to a class of individuals, 
yet if the descriptions in such matter are capable of 
being, by innuendo^ shown to be directly applicable to 
any one individual of that class an action for damages 
may be maintained by that individual in respect of the 
publication of that matter. {Cunliffe, J.) GURDIT 
Singh v. “The Statesman”, Ltd. 62 Cah 838 = 
39 C.W.N. 846. 

D efamation — Newspape’' libel — Proprietor — 

Publication without knowledge of — Liability, 

The proprietor of a newspaper in w^hich a libel is 
published is liable to the person defamed though he has 
no knowledge of the publication. {Addison, Ag. C.J. 
and Din Mohammad, /.) MUNSHI RAM v, MaLA 
Ram Wafa. 17 Lah. 332=167 I C. 864 = 8 R.L. 
147 = 87 P.L.R. 670 = A.I.R. 1936 Lah. 23. 

— Defamation — Newspaper libel — Publication — 

Separate suits against editor, printer and publisher — Lf 
maintainable. 

The editor, printer and publisher of a defamatory 
article in a newspaper are each individuallv liable and 
they need not all be joined in the suit unless the plea of 
non-joinder is raised, but there can be no several suits 
on one cause of action. So far as the publication in a 
newspaper is concerned, the cause of action is one 
complete and indivisible act in itself. Although several 
people have contributed to it, the act is not divisible 

Q. D.— 11— 212 


TORT—Defamatlon. 

and it is that act which constitutes the cause of action. 
Consequently an extinguishment of that cause of actionr 
against one means a full and complete extinguishment. 
{Vivian Bose, A.J.C,) MaKHANLAL v, PaNCHAMLAL. 
1621.0.398 = 7 R.N. 101 = 18 N.L.J. 27=A.I.R. 
1934 Nag. 226. 

Defamation — Nexvspaper libel — Wrong publican 

tion of interview — Editor defending press reporter — 
Proof of malice — Privilege. 

The plaintiff sued to recover damages from a news- 
paper company for libel. It was his case that an inter- 
view had been inaccurately published and that he had 
not been given an opportunity to contradict the same 
and that ultimately after the lawyer's notice was served 
the new’spaper published his letter with a note defend- 
ing his reporter. ^ 

Held, (1) that the publication of the interview’ did not" 
constitute a libel on the plaintiff; (2) there was no 
question of excessive publication by means of the later 
letter and foot-note; (3) the Editor was entitled to defend 
the reporter without importing that the plaintiff was a 
liar and that is all that he did; (4) that the Editor 
having acted under the orders of the Directors was not 
guilty of malice and that the suit should consequently 
be dismissed. {Rankin, C.J. and C. C. Chose, J.) THE 
Englishman, Ltd. v. hon’ble Antonio aniva- 
BENE. I.R. 1931 Cal. 303=12910. 863 = 36 C.W. 
N. 271 = 62 O.L.J. 346 = A.I.R. 1931 Cal. 81. 

Defa m ati on — Prt vt I egc — Abs olute — Privil ege to 

Judgi — If extends to administrative tribunals. 

The absolute privilege which is given to words spoken 
by a Judge was originally intended for the protection of 
Judges sitting in recognized Courts of Justice established 
as such. The doctrine has been extended to tribunals 
exercising functions equivalent to those of an establish- 
ed Court of Justice. But it has no application to Com- 
mi.^sioners exercising merely administrative functions and 
other administrative officers exercising similar duties. 
Such persons will be protected if they establish that they 
spoke the words complained of on a privileged occasion, 
and the plaintiff fails to prove express malice. {Lord 
Atkin.) William Francis O’Connor v. Gordon 
WALDRON. 163I.C 908 = 7 R.P.C. 116 = 41 L.W. 
86 = 1936 M.W.N. 40 = 1936 A.LJ. 37=1936 A.W 

R. 102 = A.I.R. 1936 P C. 3 (P.C.). 

Defamation — Privilege — Absolute — Scope of 

doctrine— Quasi- judicial body — Statements made before 

The doctrine of absolute privilege is not confined to 
statements made before judicial tribunals strictly so 
called but applies to statements made before **a tribunal 
(w’hich word covers a commission or inquiry) recognizee? 
by law', which though not a Court in the ordinary sense 
of the word, exercises judicial functions, that is to say, 
acts in ft manner similar to that in which a Court of 
justice acts in respect of an inquiry before it.*’ Hence 
as the proceedings before an officer under S. 75, Madras 
Estates Land Act, are quasi-judicial proceedings, the 
statements made before such^ officer are privileged. 
{Venkatasubba Rao, /.) DURAISWAMI ThEVAN 
Lakshmanan Chettiar. I.R. 1933 Mad. 381 (2) 
= 38 L.W. 240 = 144 I.C. 116 = A.I.R. 1933 Mad. 
637. 

——Defamation — Pri vtlege — Absolute — Statements 
made to Magistrates, 

Statements made to a Magistrate for the purpose of 
getting him to act within the scope of his authority are 
matters of absolute privilege 40 A. 341 and 48 C. 388i 
Ref. {Courtney-Terrelf C.J and Kulwant Sahay, /.) 
Kam Kirat Kamkar V. Bisesvvar Nath. 11 Pat- 
693=141 1.0. 133=1 R. 1933 Fat. 43=14 Pat. L T. 
297= A.IJt. 1933 Pat. Sd. 
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Defamation--- Privilege — Absolute — Statements 

in written statement and deposition. 

Statements made in the written statement and in the 
evidence are absolutely privileged. (^Mya Bu and 
Ba^uley, //.) MA IlLA KHIN v, U KhiN MaUNG U. 
164 1.0. 635 = 7 B.B. 310 = A.I.R. 1936 Bang. 30. 

—Defamation'^ Privilege— Absolute — Words used 
by a Judge while trying cause in Court, 

An action for damages for defamation cannot be 
maintained against a judicial officer for words used by 
him 10 a person while he was being examined as a wit- 
ness, as a judicial officer enjoys an absolute privilege. 
{Kendall, J.) JaGANNATH PRASAD v, RAFAT ALI 
khan. 163 I.C. 1076 = 7 B A. 677=3 A. W.B. 683 = 
1934 A.L.J. 1173 = A.I B. 1934 All. 827. 

Defamation — Privilege — Judicial proceeding — 

Counsel and party— Law g^verning-^S cope of protec- 
tion — Defamatory statement concerning witness, 

A civil suit for damages for a defamatory statement 
made on oath or otherwise by Counsel, party or witness 
in a judicial proceeding is governed not by S, 499 of the 
Penal Code but by the principles of justice, equity and 
good conscience which are identical with the correspond- 
ing rules of English Common I..aw. The protection 
under the Law extends to all statements made by a parly, 


I TOBT— Defamation. 

Pleaders in the Bar room, who wanted to read it out of 
interest in the law on the point or out of curiosity. 

//r/</, that as the proceedings formed part of the 
judicial record, he w’as privileged in handing over the 
same to the Pleaders inside the Bar room, (^ffarrtson 
and Dalip Singh, //.) AjlT SiNGH v. RaDHA 
I KiSHEN. I. B. 1931 Lali. 947 = 134 I. 0.616 = 32 
P.L.R. 772=A.I.B. 1931 Lah. 246. 

Defamation — Privilege — Public money believed 

to be defalcated — Informing authorities — Malice must 
be proved — Information false to informant's knowledge 
— Malice imputed. 

Any person, who has reason to believe that there have 
been defalcations of public money, has a duty to inform 
the authorities concerned and that information so given 
is privileged The informants cannot be liable for tort 
unless actual or express malice can be proved against 
them. The motive of the informant is not very material. 
But the law imputes malice if the defamatory statement 
is false to the knowledge of the person making it at the 
time when he makes it. A.I.R. 1929 Lah. 561; A.I.R. 
1930 Rang. 177 and Poyal Aquarium v. Parkinson, 
(1892) 1 Q.B. 431, Ref. (Allsop,J,') GhuLAM RaSOOL 
V. Ibrahim Reg. 6 R.O. 399 (2) = 148 I. C. 427 = 11 
O.W.N. 122 = A.I.R. 1934 Oudh 8. 


pleader or witness in the suit, no matter whom it may | 
1 elate to, whether it is the opposite party or his witness, j 
bo long as it is not irrelevant to the matter in hand. 40 | 
A. 341 and 48 C. 388, Ref. {Grille, A.J.C.) Man | 
MOHANSING V. RlSHALSlNG. 29 N.L.R. 24^I.E. 
1933 Nag. 68 = 141 I.C. 362 = 16 N L. J. 149 = 1933 
Cr.0. 191 = A.I.B, 1933 Nag. 47. 

~ -Defamation — Privilege — Judicial proceeding — 
Privileged statement — Test of relevancy. 

The statement, on which the privilege is conferred, 
need not be necessarily relevant in the narrow sense of 
the word; the statement should be made with reference 
to the subject of the enquiry or should be relative to the 
matter in hand. Where the defendant in answer to an 
application under S. 74 of the Madras Estates l.,and Act 
stated that no melwaram W'as due but the application 
was made needlessly and out of spite after plaintiff had j 
murdered the defendant’s predecessor in title (r.r.) his 
father-in-law. 

Held, such statement was absolutely privileged. {V en- 
katasuhba Rao, J,) DURAISWAMI THEVAN v. LaK- 
SHMANAN Chettiar. I.B. 1933 Mad. 381 (2)=S8 
Ii.W. 240 = 1441.0. 116= A.I.R. 1933 Mad. 637. 

Defamation — Privilege — Legal practitioner 

— Presumption of good faith — Duty to withdraw state- 
ment, wrhen shown to be untrue — Duly to bring the case 
within the terms of Excep. 9. See LEGAL PRACTI- 
TIONER— PRIVILEGE. 34 Bom. LB. 910= A.I.R. 
1932 Bom. 490. 

■ Defamation — Privilege — Publication — Pleader 

handing over written statement to others inter ested^ 

Where the Counsel hands over the envelope contain- 
ing the written statement to another, who is a munshi of 
another Counsel on his side in the case or to one who is 
a helper and a friend of his client, he does nothing more 
than what would be done by any lawyer in the course of 
his business and this fact cannot be held to constitute 
publication, and even if it did, it must be held to be 
privileged, {Harrison and Dalip Singh, JJ ) AjlT 
SINGH Z/. RadhaKishen. I B. 1931 Lah. 947 = 
134 I.C. 616=32 F.L.B. 772= A.I.R. 1931 Lah. 
246. 

Defamation — Privilege — Publication — Pleader 

placing written statement tn bar room. 

Where a Vakil, after having put in a written statement, 
•handed over the envelope a>ntaming its copy to the 


— —Defamation — Proof, 

In cases of defamation, the injury on the face of it 
must flow* from the wrongful action; if it does not, it 
has to be explained how the matter complained of has 
caused the injury. (Bose, A.J.C.) DaMODHAR v, 
ViSH WANATH. 28 N L.R. 320 = I.B. 1933 Nag. 19 = 
141 I.C. 68 = A.I.B. 1933 Nag. 29. 

——Defamati on — Pub It cation — Audi oncers' not i c e — 
Rental as to default of purchaser — Libel not constituted. 

The defendants, who w'ere importers of piece goods, 
sold by auction the goods which were the subject matter 
of the contract between the plaintiffs and the defendants 
because the plaintiffs failed to take delivery. The 
plaintiffs complained of the terms of the notice published 
by the auctioneers which runs as follows: “The follow- 
ing goods of plaintiffs will be sold by public auction be- 
cause of their refusal to pay and take deliveiy of the 
goods they had purchased.” 

Held, that the notice did not constitute a libel so as to 
be actionable for damages. (Sulaiman and Young, jjf) 
Lachhmi Narainz^. wShambhu Nath. I. B. 1931 
All. 183 = 129 I. C. 561 = 1931 A. L. J. 16 = A. I. B. 
1931 All. 126. 

[Appl. 1934 A.L.J. 43 (45) J. 

——Defamation — Publication — Petition to President 
of Union Board alleging disqualification — Malicious 
statement, 

A petition to the President of a Union Board stating 
that a person was suffering from leprosy and therefore 
was not qualified for election as a memder of a Local 
Board under S. 55 of the Madras Local Boards Act, 
1920, does not amount to defamation, however malicious 
the statement might be. (Jackson, J,) DORAISAMI 
Naidu V, Kanniappa Chetti. 1 B. 1931 Mad. 568 
= 131 I.C. 664 = 32 Or-L-J*. 767 = 1931 M.W.N. 366 
= 1931 Or.C. 661=A.I.B. 1931 Mad. 487. 

Defamation — Publication —Pleader handing 

over written statement to his munshi. 

No publication can be held to have taken place where 
a Counsel gives the contents of the written statements to 
his own clients or to his own munshi, in the ordinary 
discharge of his duties as lawyer. (Harrison and 
Dalip Singh, JJ,) AjlT SiNGH v, RADHA KiSHEN. 
I.B. 1931 Lah. 947 =134 I.O. 616=32 P.L.B. 772= 
AJB. 1931 Lah. 246. 
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— — ^Difatnaiion — Slander — Imputation of unchastity 
— Suit for damages — Maintainability — Difference 
between English and Indian Law, 

The rule of English Common Law that spoken words 
imputing unchastity to a woman are not actionable 
without proof of special damage owes its origin to | 
conditions peculiar to England and rests on the most 
artificial distinctions. It is not applicable to India and 
a claim for damages by a Hindu woman in respect of 
an allegation of unchastity is sustainable on the Original 
Side of the High Court without proof of special damage. 
8 Mad. 175 and 5l Bom. 167, Foil.; 28 Cal. 452, Not 
foil. (Beasley, CJ, and Cornish, /.) NaRAYANA Sah 
V, Kannamma Bai. 66 Mad. 727«I.B. 1932 Mad. 
901 = U0 I.O. 422 = 1932 M.W.N. 663 = 36 L.W. 647 
=A.I.B. 1932 Mad. 445=62 M.L.J. 608. 
—^Defamation-Slander — Verbal abuse — Calling 
person outcasts. 

G called P an outcaste. The persons gathered there 
were people belonging to the locality who knew that P 
had not been outcasted. 

Held, that the language used amounted to mere 
verbal abuse and was not actionable without proof of 
special damage. 26 Cal. 653 (F.B) and A.I.R. 1925 
All. 371, Rel. on. (Addison, /.) GlRoHARI LALv. 
PanjaB Singh. 6 1.E. (Lah.) 318 = 146 1.0. 1078= 
34 P.L.K. 1071= A. I.E 1933 Lah 727. 

■ — ■ Defamation — Suit for — Costs — Unsustained plea 

of iustifieation by successful defendant. 

In a defamation suit it is legitimate to consider the 
conduct of the defendant right up to the time of the 
verdict, and an unsustained plea of justification is a 
good ground for depriving a party of his costs though he 
succeeds on other pleas, (Vivian Bou, A./,C,) 
Makhanlalt. PANCHAMLAL. 152 I.O. 398 = 7 B. 
N. 101 = 18 N.L.J. 27 = A I.E. 1934 Nag. 226. 

Fatal accident. i 

Fatal accident — Measure of damages — Sentt 

mental damages. 

Where a suit for damages is brought by one for 
causing fatal accident to another, only such damages 
can be awarded as can be shown to have been actually 
suffered financially by those who bring the suit ; senti> 
mental damages, cannot be awarded, nor can damages 
be awarded merely for the loss of a son, daughter, a 
wife or a husband, unless actual financial damages have 
been suffered or where there was at the time of the 
accident a prospective pecuniary advantage to those who 
afterwards bring the suit which prospective pecuniary 
advantage is lost by reason of the fatal injury caused to 
the person in respect of whose death the suit is filed. 
In most cases damages which are recoverable are the 
amount of money which has been expended for the 
medical and funerel expenses and where plaintiffs are 
able to show that they were wholly or partially de 
pendent upon the earnings of the deceased person, 
damages on that basis. Where the deceased was a boy 
aged 12 years earning Rs. 6 per month and a suit was 
brought by his aged mother and the father was alive. 

Held, that Rs. 600 aw'arded as damages was not 
excessive. Taff Vale Bailway v. Jenkins, (1913) A. C. 
1, Ref, (Beasley, C.J, and Madhavan Hair, J.) DEVI 

Singh v. Mangathayammal. 165 1.0. 307=7 B. 
M. 666=1934 M.W.N. 794= AXE. 1936 Mad 322. 

Fraud. 

——Fraud — Suit to recover damages-^ Action of pure 
tort and one based on contract — Distinction between— 
Joint vendees — Subsequent partition— Suit one by one 
vendee for damages against vendor — Fraud in over- 
stating income. See CONTRACT ACT, S. 45. A. I. B. 
1932 Mad. 683=62 M.L.J. 154. 


TOET— Joint tort* feasors. 

Joint tort-feasors. 

See also DEFAMATION, supra. 

Joint tort feasors — Accord and satisfaction. 

An accord and satisfaction in favour of one joint tort- 
feasor operates in favour of them all. (Vivian Bose, 

A. J,C.) MAKHANLAL V. PANCHAMLAL. 162 I.O. 

398 = 7 E.N. 101=18 N.L.J. 27=A.I.E. 1934 Nag. 
226. 

” "Joint tort feasors — Contribution between — Mer- 
ryweather v, Nixon— tn— Applicability to India 
— -Express promise to indemnity — Validity of. 

The rule in Merryweather v. Mixon, 8 T. R. 195 as 
confined to cases of wilful and conscious wrongdoing is 
applicable to India. In other words, if an act is unlaw- 
ful or the doer of it knows it to be unlawful as constitut- 
ing either a civil wpng or criminal offence he cannot 
maintain an action for contribution or for indemnity 
against the liability which results to him therefrom. 
Secondly an express promise of indemnity to him for the 
commission of such an act is void. The plaintiff, who 
was aware of the fact that the first defendant had 
entered into a contract with his brother for the sale of 
certain lands lo him, 'tempted' him to bieak the con- 
tract by offering a higher price and undertook all the 
risks of the litigation that may ensure as a result of the 
breach of contract. It was found that the plaintiff had 
conspired with the 1st defendant to defraud the 1st 
defendant's brother. The latter brought a suit for 
specific performance against the plaintiff and the first 
defendant and it was decreed. The plaintiff claimed in 
the present suit contribution from first defendant for 
his costs incurred in the suit by the brother. 

Held, that the plaintiff and the first defendant were 
joint tort feasors, that the plaintiff w’as not entitled to 
contribution, that an express promise to indemnify by 
the first defendant contained in the contract with the 
plaintiff was void and could not be given effect to. Eng- 
lish cases discussed. (24 CJ330; 4 P L.J. 486, Foil.; 
1927 M.W.N. 888, Ref. (Madhavan Nair, /.) Yegna- 
NARAYANA 2^.' YaGANNATHA RAO 136 I.O. 710 = 1. 

B. 1932 Mad. 198 = 34 LW. 618=1931 M.W.N. 
667 = A.I.B. 1932 Mad. 1 (2). 

— ■ * Joint tort-feasors— Contribution between — Mode 

of establishing joint liability if mates ial — Distinction 
between conscious and unconscious ivrongdoers. 

There can be no right of contribution among con- 
scious tort-feasors The mere fact that three persons 
agreed to commit an act of tort cannot be regarded as a 
valid agreement, much less as a valid contract on which* 
a suit can be based by a joint tort feasor against his 
CO tort feasor. No distinction can be drawn in principle 
between a case where a joint liability has been liquidated 
without a suit and where a joint liability has been 
established by a suit and the judgment has been liqui- 
dated by one of the parties. Applicability of .Rule in 
Merryweather v. Nixon, 8 T. R, ]95, Cons. 
Distinction between conscious and unconscious wrong- 
doers pointed out. (.Mukerji and Bennet, JJ,) 
Parbhoo Dayal V, Dwarka Prasad. 64 A.U. 371 
=r.B. 1932 All. 101 = 136 10. 837 = 1932 A.L.J. 
216= A.I.B. 1932 All. 334. 

Joint tort feasors — Liability of — Injuries 
\ caused by a number of men — Defendant proved to be one 
\ of them. 

Where during a Hindu procession bricks were thrown 
at Hindus by Muslims from their mosque and certain 
Hindus who took part in the procession sued the Maho- 
medans for damages, 

Held, that it was sufficient in such a case to prove 
hat the injuries were caus^ as the result of throwing 
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missiles and that the person against whom damage was 
claimed was one of those who threw the missiles, where 
it is shown that the defendants as a body were acting in 
pursuance of the common object. {Puilan attd JVta- 
matuUah, JJ.^ BaSHARAT BEG HiRA LaL. I.E. 
1932 All. 358 = 1932 A.L.J. 497 = 138 I.C. 77- A.I. 
B. 1932 All. 401. 

Joirit tort-feasors — Liability for me:ne profits. 

The general law about the liability of joint tort-feasors 
if mesne profits are taken to be damages, has been 
modified by S. 2 (12) of the Civil Procedure Code. 
{Suhraxvardy and Jack, //.) BhUPENDRA NARAIN 

Sjnha Bahadur v. Rajeswar Prasad Bhakat. 
136 I.O. 876 = LR. 1932 Cal. 172=35 C.W.N. 367 = 
A.I.B. 1931 Cal. 802. 

Jotnf tort-feasors — Liability 4‘or mesne profits — 

Kanuttgo trespassing on land and taking possession in 
combination with others — Got ernment not repudiating 
KannngJs action*— Liability for mesne profits. 

Where a number of persons actuated by design or as 
a result of conspiracy combine together and dispossess 
/’./disentitled to look to all of them jointly for 
recovery of mesne profits. The Kanungo at first com- 
mitted stray acts of trespass on P's land and thereafter 
entering into combination with others went upon the 
land, gave settlement of the land to these others and got 
P dispossessed. The action of the Kanungo was never 
repudiated by the Government at any stage. P subsi- 
quently instituted a suit for possession and mesne profits. 

field. Government W'as liable jointly with the others 
to P for nie.sne piofits. {Maker jt and S. K. Ghose, 
//.) Secretary of State v, ITiru Mondal. 169 
1.0. 8 = 8 R.C. 290 = A.I.B. 1936 Cal. 762. 
—Joint tort-feasors — Liability of — Suit for dama* 
ges against some only —Maintainability — Joint decree 
against — Right to. See PRACTICE— PARTIES. 42 L. 

W. 17== A. IB. 1986 Mad. 760. 

• Joint tort feasors — Paiyats and under tenants — 

No evidence of combination or ccllustcn — No joint and 
several liability. 

The defendant’s first party were raiyats and the 
defendant’s fourth party were their under tenants; there 
was no evidence, however, of a combination or collusion 
between them to deprive the plaintiffs of possession. 

Held, that neither the mere fact that there was the 
relationship of landlord and tenant or lessor and 
between the defendants nor even the fact that they in 
any sense encouraged the sub-tenants was sufficient to 
support a finding that they were joint tort-feasors and 
that the .strict rule of joint and several liability cannot 
be enforced. (fVorl and Varma, JJ.) Ram PraGASH 
Das V. Bankey Bfhari i.al. 6 R.P. 586 = 149 I.O. 
117= A.I.B. 1984 Pat. 894. 

— Joint tort-feasors — Release of one — Effect against 

another — Agreement not to sue — Effect. 

The release of one joint wrongdoer no doubt releases 
all the others. But a covenant not to sue one jcint tort 
feasor does not operate as a release of the other. A 
transaction which is inform an actual release will be 
construed as being merely an agreement not to sue if it 
contains an express reservation of the right to proceed 
against the other wrongdoers, because the reservation 
would be otherwise wholly ineffective. {V enkatasubba 
Rao; JO PoLLACHi Town Bank, Ltd. z/. Subra- 
MANIA Ayyar. 6 R.M. 423 = 147 10. 1192 = 1934 
M.W.N. 621 = 39 L.W. 114 = A.I.B. 1934 Mad. 180. 

. Joint tort-feasors — Release of one — Effect — 

Others if discharged from liability. 

A release granted to one joint tort-feasor operates as 
a discharge of the other' tort-feasors where the cause of 
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action, which is one and indivisible has itself been 
released. But the acceptance of a sum of money from 
one of the joint tort-feasors in full discharge of his own 
personal liability does not operate as a release so far as 
the other joint tort feasors aie concerned. Where a suit 
has been filed on a joint cause of action for damages on 
account of injuries caused by the joint tort feasors and 
! one of the defendants has been exempied from the 
j decree, the other defendants are not released as the 
j exemption of one of the joint tort-feasors does not 
' bring to an end the joint cause of action against the 
I tort-feasors. {Puilan and Niamatullah, JJ.) BaSHA- 
j RAT Beg V. HiRA LaL. I.E. 1932 All. 368 = 138 I. 

I 0. 77=1932 A.L J 497=A.IR. 1932 All. 401. 
j Joint tort-feasors— Suit lor damages against 

I some only— Maintainability — Right to joint decree — 

I Onus of proof. 

The mere coincidence of a number of per.‘?ons doing a* 
series of acts whereby another may be injured will not 
amount to their acting in combination or conspiracy so 
as to make them liable as joint tert-feasors. It must be 
shown that they acted concurrently The mere omission 
to sue some of several wrongdoers will not disable the 
plaintiff from claiming full relief against the other joint 
j wrongdoers who have been sued. Nor can it be held 
from the omission to impleaded ail of them that the 
plaintiff has split up his claim against the various 
wrongdoers so to entitle him to relief only against indi- 
vidual wrongdoets in respect of damages which each of 
them might be found to have caused. The rule is one 
of joint and several liability. {Pakenham Walsh and 
Varadachartar, JJ.) SUBBAYYA v. VerAYYA. 160 

I. O 822= 8 BM. 726 = 42 L.W. 17 = 1986 M.W.N. 
1043= A.I.R. 1936 Mad. 760. 

Malicious arrest. 

- — 'Malicious arrest — Civil process — Action for 
damages. 

Although most of the cases of malicious arrest arise 
out of civil process, in a proper case an arrest by the 
police for a crime' procured by the defendant maliciously 
would afford a cause of action for a suit for damages. 
{Ameer Ali, J.) GRAHAM v. HENRY GiNDEY. 60 
Cal. 955 = 148 1C. 262=6 B.C. 460 = A.I.B. 1933 
Cal. 708. 

■ ■ Malicious arrest — Defence of judicial otder^ 
Validity. 

Where in an action for damages for malicious arrest, 
it was proved that the defendant had secured the 
parte order for arrest of the plaintiff on the stiength of 
a false allegation that the plaintiff was about to leave 
the jurisdiction and that allegation w^as made maliciously 
without reasonable and probable cause. 

Held, that in substance it was an action for damages 
for abuse of process analogous to an action for mali- 
cious prosecution and the plea that the defendant had 
only required a judicial officer to exercise his discretion 
was of no avail {Panckridge, J.) SUDHANGSHU Sek* 
HAR DKY V. Hari Charan Ghose. I.B. 1932 Cal. 
618=139I0.438 = 66C.L.J.29 = 36 O.W.N. 809 = 
A.IB. 1932 Cal. 847. 

■ ■ ' Malicious arrest — Deftnees— Proof of offence. 

Where the offence being compoundable the prosecu- 
tion does not proceed and the arrested persons turns 
round and sues the individual who is responsible for his 
arrest in trespass, it would be open to the defendant to 
establish that the offence for which the plaintiff was 
arrested had in fact not been committed. Ameer Ali, 

J. ) Graham v. Henry Gidney. 60 Cal. 966=148: 
1 0. 262 = 6 B.C. 460= A.I.B. 1933 Cal. 708. 
—Malicious arrest — Ex parte order for arrest 
obtained maliciously — Action for damages — Points to be 
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proved. See C. P. CODE, O. 21, R. 30. 36 O.W.N. 809 
« A.IB. 1932 Oal. 847. 

Maltctous arrest--In formation given by private 

individual — Ltabtlity for damages. 

In a suit for damages for false imprisonment where 
the person sued is not the person who actually arrests 
and imprisons the plaintiff, the question in each case is 
whether the defendant so acted as to render the plain- 
tiff’s arrest the act of the defendant. Generally the Court 
holds a private individual rchponsible for an arrest by 
the police if the individual has either “given the plaintiff 
into custody”, “directed the constable to arrest” or 
^‘signed the charge-sheet” with the knowledge that the 
i)laintiff would not othei wise be detained. A private 
individual should not be held responsible for the super- 
vening arrest on the ground that arrest was likely to 
follow from information given by him unless, although 
he has not expressly directed the arrest he has in fact 
made it impossible for the constable to act otherwise. 

Se'nble , — It is doubtful whether S. 59, Cr. P. Code, is 
the only defence to a private person who has been res- 
ponsible for the arrest of another by the police. (Ameer 
Ah, /.) Graham v. Henry Gidney. 60 Oal. 966= 
1481.0. 262 = 6R.O. 460=A.I.R. 1933 Oal. 708. 
Malicious proceedings. 

Malicious proceedings- -Cause of action — Jurist 

diction of Court, 

** The dismissal of insolvency petition is part of cause 
of action in a suit filed to recover damages for injury 
which a party has suffered in his credit and reputation 
as the result of the maliLious filing of a petition in insol- 
vency. Injury to credit and reputation is also part of 
cause of action. Therefore, the Court within whose 
jurisdiction the dismissal of the insolvency petition takes 
place or damage is suffered has jurisdiction to try a 
suit for damages for the malicious filing of a petition in 
insolvency. (Leach, J.) A.M.M. MUKUGAPPA CHET- 
TIAR 7/. Galliara. 169 1.0. 142 = 8 R.R. 261 = A.I. 
R. 1936 Rang. 367. 

^•Mahiious proceedings — Malicious suit for 

damages — Maintainability, 

Ordinarily a civil action, though false and malicious 
in its institution, will not give rise to an action for 
damages. The test to be applied is whether the civil 
action complained of necessarily or naturally involved 
damage which could not be recompensed by an order 
ior co^ts. If the action nacessarily or naturally involved 
such damage and was instituted falsely and maliciously, 
a suit for damiges is maintainable. (Case-law referred.) 
iLeack, /.) AH FONG v. NaMKEE. 12 Rang. 289 = 
^R.R. 261 = 148 10 895 = A.I.R. 1934Rang. 76. 

Malicious prosecution. 

See also MALICIOUS PROSECUTION. 

Malicious prosecution — Witnesses — Suit for 

damages for evidence given — Sustainability, 

Witnesses cannot be sued for damages in re«spect of 
evidence given by them in a judicial proceeding. 11 
Beng.L.R. 321 (P.C.), Foil. (Aston, A J,C ) Fakir 
Mahomed z/. Fakir Mahomed Nanji. I R. 1932 
Sind 63= 136 1.C. 767= A.I.R. 1932 Sind 23, 

Master and servant. 

Sel also Vicarious liability, Infra, 

" Master and servant — Ne gligence of fellow work 
■fnan—‘ Common empl oyment. 

Where injury is caused owing to the negligence of a 
fellow workman, the master is not liable in tort for the 
damage. D >ctrine of common employment applied. 
(Rupchand BUaram, A f.C,) ABDUL AZIZ v, SECRE- 
TARY OF STATE. 26 S.L.R 282 = 142 I.O. 334=1 
19^3 Sind 124 = A.I.R. 1933 Sind 129. * 
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Negligence. 

Negligence — Burden of proof— Sparks from 

Railway engine damaging plaintiff* s property — Contri- 
butory negligence of plaintiff— If proved, 

VVhere the plaintiff brought a suit for damages 
against a Railway Company on the allegation that 
certain sparks from an engine of the company fell 
on the grass growing on the railway banks and spread- 
ing on to the jungle of the plaintiff’s adjoining land 
damaged some patel grass and trees. 

Held, that the burden of proof as to whether proper 
precautions had been taken to avoid emission of such 
sparks lay on the Railway Company and that the latter 
would be liable if it failed to take all reasonable pre- 
cautions. 

Held, further^ that the plaintiff could not be held 
guilty of contribut^iry negligence if it was not possible 
for his servants to have averted the damage by adopting 
such steps as were humanly possible. (Bafpai, J,) H. B. 
AND C. I. Railway Co. v Dwarka Nath. 166 I.O. 
631 = 1936 A. W.R. 414=7 BA. 963=A.I.R. 1936 
All. 669. 

Negligence — Contributory negligence — Lost 

opportunity to avoid injury . 

In a suit for damages for injury caused by the negli- 
gent act of the defendant, the negligence which is to pre- 
clude a plaintiff from recovering must be such as that he 
could, by ordinary care have avoided the consequences 
of the defendant’s negligence. Consequently where 
in a suit brought for damages for injuries caused to the 
dog of the plaintiff it is found that the dog was stand- 
ing on the road easing at the time, the lorry approach- 
ed it and that the defendant did not consider it worth his 
while to stop the lorry W’hich collided wi th the bitch of 
the plaintiff and caused injury, the mere fact that the 
servant of the plaintiff who had taken the dog out 
was not at the spot is not sufficient negligence to pre- 
vent the plaintiff recovering damages. Davies v. Mann, 
(1842) 10 M. & W. 546, AppL; A.I.K. 1930 Cal 97; 
A.I.K. 1925 Cal. 893 and Radley v. London N. W, Ry 
Co, (1876) 1 A.C. 754, Rel. on. (Bennet,j!) 
Krishna murari Lal v, Dixit Chaturbhuj. 6 
I.B. (All.) 28 = 144 I.O. 1014 = A.I R. 1933 All. 214. 

--Negligence — Contri butory negligence — Railway 

— Level - crosit ng gates. 

A person who finds the gates of a railway level- 
crossing open and is thereby misled into thinking the 
line safe for crossing, is not bound to minute circums- 
pection, and if he is run over by a train, the Company 
may be liable to him although he did not use his facul- 
ties so clearly as he might have done under other cir- 
cumstances'. Where the plaintiff is guilty of contributory 
negligence he is not entitled to throw the whole of the 
blame on the negligence of the defendant and recover 
damages. But where the defendant’s negligence is 
such as invites, as it were, the plaintiff to be less circums- 
pect, the defendant cannot put the blame on the plaintiff 
if he happened to l^e less circumspect than he would 
othcrwbe have been. (Mukirji and Bajpai, //.) 
Daya Shankar v. B. B. and c. I. Ry. Co. 63 All 
913 = 136 I.O 380 = I.R 1932 All. 204 = 1931 A.L.j! 
847 = A.I B. 1931 All. 740. 

Negligence — Contributory negligence — Shipping 

— Collision — Regulations for preventing collisions at 
sea -(Canada) Regn. 25. See SHIPPING— COLLISION. 
AI.R 1932 P C. 66. 

- Negligence — Conlii butory negligence— Sparks 

from Railway Company damaging plaintiffs property — 
Impossibility to avert damage. See TORTS — NEGLI- 
GENCE— BURDEN OF PROOF. 166 1.0.631 = 1936 
A.W.R. 414=A.I.R. 1936* All. 669. 
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—Negligence — Crossing railway lines — Damage 
caused ^Liability of Railway Company^ 

A consignee corning to take the delivery of a consign- 
ment from the goods shed is not a mere licensee but a 
person who is obliged by the requirements of the railway 
company and by the nature of their goods yard to cross 
railway lines several times; each time he takes delivery 
of goods, a heavy obligation lies on the railway company 
to take all reasonable precautions to ensure the safety of 
the consignee or his agents crossing the lines at the 
places, which the railway sets apart for that purpose. 
Where it was necessary for a consignee, in order to take 
delivery of the consignment to cross the railway lines 
several times and while crossing the lines, some waggons 
standing stationary at once began to move and struck 
the car of the consignee although he jried to swerve and 
dashing it on the waggon on the next line, reduced it to a 
total wreck and there was no sign board erected to warn 
the public nor was any man posted to warn the public 
and no whistle was blown or warning given. 

Held, that the damage to the car was caused by the 
negligence of the servants of the railway company in 
failing to take reasonable precautions and the railway 
company was liable for the same. 26 Bom. 609, Kel. on; 
A.I.R. 1925 Mad. 304. Dist. i^Aston, A. J. C.) HOR- 
MUSJEE COWASJFE BYRAMJI v, SECRETARY OF 
State. I.E. 1932 Sind 169 = 139 I.O. 864= A LB. 
1932 Sind 80. 

. - — Negligence — Damage oiving to under ground 

water — Ltabthty of corporation with statutory powers^ 

A corporation in the exercise of the powers derived 
from statute is not liable in damages unless those pow’ers 
are negligently exercised. Where the owner of a build- 
ing sued a municipality for damages on account of water 
escaping through pipes, but there w^as no definite evi- 
dence as to the cause of the leakage. 

Held, that in the absence of proof of negligence, the 
defendants were not liable. Rule in Rylands v. Fret- 
Cher, L. R. 3 H. L. 330, discussed. (^Mtlne, /. C. and 
Rupchand, A, /. C.) 13HAI PaRTAB v, MUNICIPALITY 
OF Hyderabad. 26 SL.B. 136 = LR. 1933 Sind 
26=140 LO. 717 = AJ.R. 1932 Sind 131. 

Neglt gence — Defence of statutory authority — 

Scope of. 

The principle that a person cannot be held to answ'er 
for damages cau'-ed by carrying out an operation autho- 
rised under statutory powers if the statutory conditions 
are fulfilled, only applies if the authorised operation is 
conducted without negligence. The respondent Com- 
pany ran an electric train service along a highway over 
which they had a preferential right of way. The appel- 
lant was driving on the highway at about 7 P.M. in a 
sleigh drawn by a pair of horses which took fright, got 
out of control and ran to and along the rail track. The 
appellant and his carriage were run from behind by the 
electric car. The headlight of the car was not function 
ing properly at the time and so could not distinguish 
the carriage in time. The jury returned a verdict of 
negligence in not having a man at the previous station 
to repair the headlight. 

Held, that the verdict of the jury may be construed to 
mean that the respondents were negligent in allowing the 
car to proceed with a headlight so dim, that the verdict 
could not be said to be perverse and that where negli- 
gence was found, the defence of statutory authority was 
of no avail. Canadian Pacific Ry, Co. v. Roy, (1902) A. 
C. 220; Rex v. Broad, (I9l5) A. C. 1110, Foil. i^Lord 
Wright,') PAUL PRONEK v. WINNIPEG RV. CO. 
I.B. 1982 E.O. 333 = 140 J.O. 447=37 L W. 13= A. 
I.B. 1932 P.C. 276 = 64 M.L.J. 27 (P.O.). 


TORT— Negligence. 

I Negligence — Diggtng trench and not covering it 
— Water accumulating and causing damages to neigh 
dour. 

Where any alteration is made from the normal in 
land, the owner of that land is liable for any damage 
which may accrue to his neighbour if there has been 
want of care by the land owner in making the alteration. 
Where therefore a land owner digs a trench and by fail- 
ing properly to cover it permits water to accumulate in 
the trench in such quantities that it naturally percolates 
through the soil into his neighbour's ground and damage 
is caused thereby, he is responsible for all the damage so 
caused. {Young, /.) SaRJU PRASAD v. MahaDEO 
Prasad. I R. 1932 A. 82=141 1. C. 646 = 1932 A. 
L J. 768 = A.I.R. 1932 All. 673. 

Negligence — Duty of care — Licensee and ires 

passer — Difference between. 

In the case of a trespasser, the occupier of land owes 
him no duty. In the case of a licensee, the occupier 
does owe a duty not to set anything in the nature of a 
trap on the land and to warn the licensee against any- 
concealed danger. {Beaumonj , C. J, and Mirza, /.) IS- 
MAIL Haji Nana v , b. B. & C. I. Railway. IR. 
1932 Bom. 690 = 140 l.C. 249 = 34 Bom.L.R. 826 = 
A.I.R. 1932 Bom. 452. 

- — ' Negli gence — Electricity used for domestic pur- 

poses — Liability of consumer — Rule in Rylands v, Flet- 
cher — Applicability, 

It is well settled that electricity is an element to which 
the rule in Rylands v. Fletcher applies. But the liabi- 
lity that pfima facie arises upon failure to exercise the 
care prescribed in the rule, however, is not inevitable^ 
and in certain circumstances can be avoided. It is not 
every use to which land is put that brings into play that 
principle. It must be some special use bringing with it 
increased danger to others, and must not merely be the 
ordinarily use of the land or such a use as is proper for 
the general benefit of the community. The use of elec- 
tric energy for lighting or other domestic purposes is so 
reasonable and prevalent that to bring electricity upon 
land or premises for such purposes is to use the land or 
premises in a natural and not an unnatural way. Al- 
though a consumer of electricity for domestic purposes 
is bound to exercise all reasonable care, he is not respon- 
sible for damage not due to his own default, whether 
that damage be caused by inevitable accident or the 
wrongful acts of third persons. The rule laid down in 
Rylands v, Fletcher is not applicable in such circum- 
stances. {Page, C. /, and Mya Bu, J,) DHANaL 
SooRMA V, Rangoon Indian Telegraph Associa- 
tion, ltd. 13 Bang. 369=160 I.O. 246 = 8R.R, 
367=A.I.B. 1935 Bang. 401. 

• — — Negli gi nee — Failure to take best step in emer* 
geney. 

Good sense and policy of the lawr impose some limit 
upon the amount of care, skill and nerve which are 
required of a person in a position of duty, who has to 
encounter a sudden emergency. In a moment of ex- 
treme peril and difficulty you are not to expect perfect 
presence of mind, accurate judgment, and promptitude. If 
man i> suddenly put in an extremely difficult position and 
a wrong order is given by him, it ought not in the circum- 
stances to be attributed to him as a thing done with such- 
want of nerve and skill as to amount to negligence. If 
in a sudden emergency a man does something which he 
might, as he knew the circumstances, reasonably think: 
proper, he is not to be held guilty of negligence, because, 
upon review of the facts, it can be seen that the course 
he had adopted was not in fact the best. Steps (akeiv 
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for extinguishment of fire in railway yard commented on. 
')Rupchattd, A, /. C,) KlSHlNCHAND PURSANOMAL 
V, Secretary of State. 26 S.L.B. 327=1891.0. 
605= LB. 1932 Sind 130 = A.1.B. 1932 Sind 123. 
—Neglt gence — Hidden and latent defects in 
garments — Injury to consumer — Liability of manufac- 
turer, 

A manufacturer of garments is liable in tort for injury 
caused to the consumer by reason of a hidden and latent 
defect in the garments due to negligence in manufacture, 
A manufacturer of garments, which he sells in such a 
form as to show that he intends them to reach the 
ultimate consumer in the form in which they left him 
with no reasonable possibility of intermediate examina- 
tion, and with the knowledge that the absence of reaso- 
nable care in their manufacture will result in an injury to 
the consumer’s life or property, owes a duty to the con- 
sumer to take that reasonable care. A consumer who 
contracts a disease owing to the presence of a deleterious 
chemical in the pants, due to negligence in manufacture 
is, therefore, entitled to damages from the manufacturer. 
It is immaterial that he purchased the pants from certain 
retailers against whom he has a claim in contract. 
Equally irrelevant is any question of liability between 
the retailers and the manufacturer on the contract of 
sale between them. The tort liability is independent of 
any question of contract. Donoghue v. Stevenson, (1932) 

A. C. 562 applied {Lord Wright f) RICHARD ThORALD 
Grant v, Australian Knitting mills, Ltd. 43 
L.W. 132 = 1935 O.W.N. 1327 = 169 I.C. 667C2) = 8 

B. P.O. 97 = 1936 A.L.J. 120 = A.I.B. 1936 P C. 34 = 
70M.L.J. 513 (P.O.). 

Neghgency — Injury by faulty structure of 

building — Liability of occupier and owner. 

The general rule in cases of injury due to the faulty 
structure of a building is that the person responsible to 
the general public for the safe up keep of the building is 
the occupier rathe I than the owner, when the oA^ner 
himself is not in possession. It is for the plaintiffs to 
show that there are some special circumstances w^hich 
render the owner liable rather than the lessees. To make 
the owner liable he must have been aware at the time of 
leasing out the property that the property was in a con- 
dition imminently dangerous to the occupiers of the 
adjoining property. {Dalip Singh and Beckett, //.) 
H. D. Hiramanack V, Balkishen. 166 1.0. 1036= 
7 B.L. 819 = A.I.R. 1934 Lah. 931. 

Negligence — Injury to property — Claim for 
damages — What plaintiff has to prove, 

* |In an action for negligence the plaintiff must establish 
(a) that the defendant was under a duty to take care 
towards the complaining party to avoid the damage com- 
plained of, (3) that there was a breach of that duty on 
the part of the defendant, and (c) that the breach was 
the direct and proximate cause of the damage complain- 
ed of. The onus of proving negligence is on the plaintiff 
and the mere proof of the happening of an accident is 
not as a general rule sufficient evidence to support the 
action. An exception to the general rule, however, 
occurs whenever the facts established aie such that the 
proper and natural inference arising from them is that 
the injury complained of was caused by the defendant’s 
negligence. Whenever there is a duty cast upon the 
defendant to exercise care and the circumstances under 
which the injury happened are such that with the exer- 
cise of the requisite case no risk would have ensued in 
the ordinary course of events, the burden is shifted to 
the defendant to disprove his liability. Every accident 
does not warrant an inference of negligence but there 
may be accidents of such a nature that negligence is pre- 
sumed from the mere fact of their having happened. 


TOBT— Negligence. 

Where a motor car standing on a road near the defend- 
ant’s building was smashed on account of an ornament- 
al structure in the defendant's building falling down and 
it appeared that it fell down accidentally owing to rain 
water soaking down. 

Held, that the break dow'n w’as due to an internal flaw 
and the defendant was not liable in damages for negli- 
gence. {Wadia, J.) PAULINE D’SOUZA v, CaSSAM- 
alli JAIRAJBHOY. 68 Bom. 189 = 147 l.C. 354 = 6> 
B.B. 189 = 35 Bom.L.B. 1007 = A.I.B. 1933 Bom. 466. 

Negligence — Medical man — Liability — Law 

governing. 

To render a medical man liable, even civilly, for 
negligence, or want of due care or skill, it is not enough 
that there has been a less degree of skill than some other 
medical men migh^have shown or a less degree of care 
than even he himself might have bestowed; nor is it 
enough that he himself acknowledges some degree of 
W’ant of care; there must have been a want of competent 
and ordinary care and skill, and to such a decree as to 
have led to a bad result. Where the Surgeon is regis- 
tered and injury results from his treatment, the presump- 
tion is that he is competent and the treatment correct 
till the contrary is shown. A medical man does not 
undertake that his treatment shall be infallible; and 
therefore he is only held to undertake to perform what 
can be ordinarily done in similar circumstances. If the 
medical man has employed the ordinary degree of skill 
current in his profession, he is entitled to his remunera- 
tion, though his treatment has failed of its effect. A 
mistake in an opinion given when asked for, and after 
examination, does not render him liable provided the 
opinion is not negligently given. If there is no evidence 
to connect negligence with the accident, he is not liable. 
(^Addison and Dm Mohammad, //.) V, N. Whita- 
MORE v,R,N, RaO. 156 LO. 876 = 8 B.L. 42 = 
A.I.B. 1935 Lab. 247. 

— '•Negh genet — Motor accident — Personal injuries 

— Action for damages^ Averment of one set of facts — 
Different story proved — Relief. 

If in an action for damages for personal injuries' 
sustained in a motor accident, the Counsel for the plain- 
tiff candidly admits that he could not rely on his client’s 
account of the matter, this circumstance of itself would 
in the ordinary case be enough to justify the dismissal of 
the suit, for, the burden of proof being upon the plain- 
tiff, if he is unsuccessful in proving the case which both 
in averment and in evidence he sets out to make, he 
must inevitably fail. Moreover the plaintiff is not 
entitled to throw over the case of negligence which he 
has alleged and spoken to in evidence and then ask the 
appellate Court to find negligence established on a quite 
different species facti. To permit this might work grave 
injustice to a defendant who had properly directed his 
evidence to the case which he had been told he had to 
meet. {Lord Macmillan ) RAYMOND LINCOLN v, 
ALICE POUPINEL DE VALENCE. IB. 1932 P.O 116 
= 136 I.O. 461 = 36 L.W. 434 = A.I.B. 1932 P.O. 96 = 
63 M.LJ. 276 (P.O.). 

— •Negligence — Motor car collision — Liability to 

pay damages — Contributoey negligence of driver of 
plaintiff* 5 car — Sffect of. 

In a suit for damages for personal injuries arising out 
of collision between two cars, if it is found as a fact that 
the negligence of the defendant wholly or in part caused 
the injury to the plaintiff, then it would be no answer to 
the plaintiff’s claim for damages that the driver of the 
car in which the plaintiff was being driven by his negli- 
gence contributed to the accident. If therefore it is 
found as a fact that the collision between two cars was 
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caused partly by the negligence of the driver of the car 
which did not belong to the plaintift but in which the 
.plaintiff was riding and partly by the negligence of the 
defendant, plaintiff would be entitled to recover darnages 
from the defendant notwithstanding the contributory 
negligence of the driver of the car in which he was being 
driven. Mtlls v. Armstrongs (1888) 13 A. C. 1, Foil, 
(PagSsC.J. an(/ Das, /,) Papa ChriSTOPOULOS v. 
CORRIE. 147 1.0.293 = 6 B.R. 160 = A.I.E. 1933 
-Rang 235. 

Negligence — Person keeping dangerous articles — 

Duty to store tn proper place, 

A person who keeps dangerous articles. such as tartary, 
Q particularly dangerous thing apparently liable to 
explode on impact only, unlike other fireworks, without 
fire being first applied, does so at his peril and is under 
a duty to others to see that they ard stored in a place 
where they are not likely to be set off by impact or any 
■other means. If he fails to so store them he is guilty of 
negligence, if an accident happens in consequence. 
(^Beasley, C.J, and Cornishs /.) SaLIAH MaHOMED 
Haji Ibrahim v, Abdul Samath Sahib. 157 1,0. 
991 = 8 R.M. 186=1936 M.W.N. 866 = 42 L.W. 210 
= A.I.B. 1935 Mad. 606 = 69 M L J. 218. 

Negligence — Primary and s^'condary liability — 

Minor's property — Neglect of guardian in management. 

\V’here the defendant’s negligence is the primary and 
•substantial cause of the damage sustained by the plain- 
tiff, he will be re‘-ponsible for the whole damage though 
it might have been increased by the wrongful conduct of 
a third person, which jointly with defendant’s negligence : 
so caused the damage. The same rule applies where the 
negligence is that of a person for whom the defendant is 
liable. Where the omission of the guardian to invest 
the minor's property in trust securities as directed by 
S. 20 of the Trusts Act and to file proper accounts was 
the main cause of the loss caused to the minors though 
the action of others also partly caused the loss. 

Held^ that the guardian and his surety were liable for 
the whole loss sustained by the minors, {Aston, A./.C.) 

Kadhakishen V . Secretary of state. 27 S.li.B. 
142=IB. 1932Slad37=136I.C. 517=A.IB. 1932 
Sind 181. 

Negh gence — Proof — Omnibus driven at fast rate 

— Driver not sounding horn. 

An omnibus was travelling at a fast rate and the 
driver did not sound the horn, as obviously he ought to 
have done travelling at that speed. The omnibus also 
sweived to its wrong side. The motor bus driver was 
not called to explain how it was that he failed to blow 
the horn or state that he did do so or deny that he went 
on to his wTong side and why it was that he did not see 
the little boy in front of the car in suflficient time to pull 
up and avert the accident. 

If eld, negligence was dearly proved. {Beasley. C. J. 
and Miidhavan Nair, /.) DEVI SiNGH v. MaNGA- 
THAVAMMAL. 166 I.C. 307 = 7 R M. 666 = A.I.R. 
1935 Mad. 322. 

- ■ Negligence — Proof of— Res ipsa loquitur— 
ditions precedent for the application of the maxim. 

The plaintiff in a running down case is not entitled to 
succeed unless he gives affirmative proof of negligence. 
It is true that when a car goes aboufcand a lamp post 
comes down, the principle oi res ipsa loquitur applies 
and negligence is prima facie established. But before 
the maxim can be invoked, it must be first of all 
established that the vehicle was at the time of accident 
as a matter of fact under the management of the defen- 
dant or his servant {Costello, J.) Baijnath Shaw 
V . Corporation of Calcutta. 141 I.C 248 = 1 R. 
1933 Cal. 96 = 36 C.W.N. Vl47=A.I,R. 1933 Oal. 178. 


TORT— Nuisance. 

■ ■ Negligence — Rash driving — Driving on wrong 

Side. 

On a straight and open road a speed of thirty miles 
cannot necessarily and of itself be described as an exces- 
sive and rash speed. {Smith and Allsop, //.) 1<AM 
Sewak V. Emperor. 6 I.R. (Oudh) 79 = 146 I.O. 38 
= 34 Cr.L.J. 1164=10 O.W.N. 823 = 1933 Cr.0. 1276 
= A.I.R 1933 Oudh 391. 

Negligence — Rash driving — Driving on wrong 

side, 

Ii is not always necessarily rash and negligent to drive 
on the wrong side of the road. Much would depend upon 
other conditions. {Smith and Allsop, J J.) RAM 

SEWAK Emperor. 6 1 B. (Oudh ; 79 = 146 I.O. 28 
= 34 Cr.L J. 1164 = 10 O.W.N. 823 = 1933 Cr.C. 1276 
= A.I.R 1933 Oudh 391. 

Negligence —Rule in Rylands v. Fletcher — 

Nature of obligation. 

The duty which the law imposes under the principles 
laid down in Hylands v, Fletcher is not an obligation 
independent of negligence and differing from it in kind, 
but a duty to take the degree of care in the circumstances 
which the law prescribes, and failure to perform that 
duty amounts to negligence on the part of the person by 
whom the duty is to be performed. Further, if by rea- 
son of such negligence injury is sustained by a person to 
whom the duty is owed, a cause of action for negligence 
arises. {Page, C. J. and My a Bu, J.) DHANAL 
SooRMA V. Rangoon Indian Telegraph Associa- 
tion, ltd. 15 Bang. 369 = 1601.0. 246 = 8 B.R. 
357=A.I.B. 1936 Bang. 401. 

Negligence — Running down case. See MOTOR 

Vehicles act (Manitoba), S. 62. 1932 A.O. 690= 
A.I.R. 1932 P.C. 246 

Negligence - Shipping — Use of unauthorised 
signals— Regulations for preventing collisions at sea — 
(Canada) Regns. 2.5 and 29. See Shipping — COLLI- 
SION. A.I B. 1932 P 0. 65 (P.C.). 

NegUgifice — Trespasser — Liability of railwa'y 

company for error of judgment. 

A railway company is not liable to a trespasser for a 
mere error of judgment, even amounting to negligence, 
on the part of its servant which causes damage to the 
tre.«;passer. G, T. Ry of Canada v. Barnett, (l9ll) A. 
C. 361, Appl. The plaintiff who had l**een to the goods- 
yard of the railway, attempted to cross the railway line 
to get to the Sta'ion Master’s office, when he was knock- 
ed down in broad day light by a construction engine 
moving very slowly, at three miles an hour. There was 
no evidence of a permission oi license from the company 
to cross the lines except at ihe level crossing. The 
driver sounded the whistle which, however, had no 
effect on the plaintiff who was then “thinking about 
his own affairs.'’ The driver then applied the brakes, 
but a second too late. 

Held, that the railway company w^as not liable for the 
injury cau^ed to the plaintiff. {Beaumont, C.J. and 
Mtrza, /.^ Ismail Haji Nana v. B. h & C. I. Rail- 
way. LB. 1932 Bom. 690 = 140 I.O. 249 = 34 Bom. 
L B. 826 = A I B 1932 Bom. 452. 

NulsaDce. 

” ' Nuisance — Abatement'^Right to cut over-hang- 

ing branches of trees. 

If a neighbour’s trees overhang one’s lands, he is 
entitled to abate the nuisance himself and cut the bran- 
ches to the line of the boundary, and he can do so with- 
out notice if he can do that without entering upon the 
neighbour’s land {Butler, /.) PUTRAYA v KiSHNA 
Gota. 40 LW 639 = 162 10. 679 = 1934 M.W.N. 
1188 = 7 B.M. 255=A.I,B. 1936 Mad. 31 = 67 ML.J. 
442. 
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■ "■ - » t7utsance — Ihgging trench and failing to cover 
it — Water stagnating and injuring neighbour's 7vall — 
Action for damages — Sustainability » 

Where a landowner digs a trench on his land adjoin- 
ing the plaintiff’s house and by failing properly to cover 
it permits v\ater to accumulate in the trench in such 
quantities that it naturally percolates through the soil 
and causes damage to the neighbour’s wall, the latter is 
entitled to recover damages from the defendant for the 
damage so caused, sue to recover the damage so caused. 
3 H, L. 330, 2 Ch. D, 092 and 13 Q.H.D. 131, Kel on. 
28 Bom. 472, Disappr. (^Sulaitnan, C.J. and A/uher/t, 
/.) MAHAI>E0 PRASAD C . SaRJU PRASAD. 141 I C. 
645-I.B. 1933 All 82 = 1932 A L. J. 768 = A. I. R. 
1932 All. 673. 

Nuisance — Injury to property — Vibration — 

Coming to the nuisance — Plea of — Remedy. 

A man is li.iblc if he cau-.e^ vibrations by an engine 
or otherwise and thereby injures the property of another. 
Though the nuisance was in existence previously and the 
man comes to the nuisance, still he is entitled liOth to 
the remedy by way of damages and the remedy by in 
junction. Whether an injunction should be granted or 
only damages depends upon circumstances of each case. 
Wheie the vibrations caused to the building are such 
that if the nuisance continues, there is danger of the 
whole building collapsing, it is clearly a case for injunc- 
tion and not for damages. 

Per Barlee, — The land in cities has a special 

situation value, and there is no reason for allowing 
people ti) have the advantage of the pioximity of their 
fellows and to expect the freedom from interference of 
the country. 'I'here is abo no logical distinction so far 
as the plea of coming to the nuixince is concerned, be 
tween a nuisanc ■ which diminishes pe''sonaI convenience 
and one which affects property. Both ordinarily affei't 
the value of the pioperty, for the proximity of an oil 
engine may not only cause material damage, but may 
depreciate the letting value of the house. Hut where the 
vibrations are caused to the building which is not abnor 
mally ramshackle, the owner is entitled to protection, 
Rylands v. Fletcher, 3 If. L. 330, Not Appl.; St. 
Helen's Smelling Co. v. Tippinj^, (1865) 11 H. L. C. 
642 and Huare Co v. ^1// Alpine Sons Co , ( 1923) 
1 Ch. 167, Cons. (Perciial, J.C. and Jlarlee, A J C ') 
Ebrahim Pik Mahomkd?^ G^ngaram. 24S.LB. 
401=128 I.C. 289 = A.I R. 1930 Sind 310. 

Nuisance — Personal injury — .ktion by non-occu^ 

pying oivner — Noise and vibration caused by electric 
dynamos, 

A suit for injunction or damages is not maintainable 
by non-occupying owner in respect of a nuisance alleged 
to be personally injurious only to the occupier. He can 
however sue if the nuisance is likely to injure the reversion 
provided the act complained of is permanently 
injurious and affects the property. The delendants 
were authoiized by a licence from the Madras (rovern- 
ment to supply electric light for the ('ity of Madras. The 
plaintiff uho was the owner of certain premises ail joining 
those of the defendants sued for an injunction and for 
damages on the ground that owing to noise and vibra- 
tion caused by the lotaries and electric dynamos worked 
by the defetidants, his property was injuriously affected. 

Held, that no such nuisance as would entitle the 
owner or occupier for injunction and damages had been 
made out. (^Ramesam and Cornish^ //.) ALWAR 
Cheity V. Madras Electric Supply Corpora- 
tion. LTD. 66 Mad. 289=141 10. 241 = I.B. 1933 
Mad. 91 = 36 LW. 833 = 1932 M.W.N. 10l7=A.I.B. 
1932 Mad. 779 = 63 M.L.J. 868. 

Q. D.— ;j-~2l3 


TOBT— Nuisance. 

Nuisance — Private nuisance — Cause of action — 

Right to mandatory injunction. 

Where a person comes to Court complaining of a 
I private nuisance injuriou-ly affecting him by physically 
injuring his property and interfering materially with his 
health, there is a real cause of action and such a cause 
of action is well recognized in law and is based on the 
maxim ^'stc uteri tuo ut alienum non laedas ” The occu- 
pier of a house is liable for allowing the continuance on 
his premises of any artificial work which causes nui- 
sance to a neighbour. Where the pit or well and 
boring pipe in the court yard of the respondent's house 
were an artificial work maintained by him in his pre- 
mises and water collecting in the unfilled pit had perco- 
j lated through the soil and caused damage to the 
appellant's wall. 

Held, the respo;#iIent was respoii'^ible for this damage, 
j and the only remedy whicli the appellant could effec- 
tively have against this d.irnage is a mandatory injunc- 
tion. {^0'Sullt7>an and Lobo, A J Csj) MaNUMAL 
Jaromal V Sham DAS Sahsanom \l. 29 S L B. 172 
-158 I.C. 1103=8 R.S. 66-A.IB. 1936 Sind 46. 

^Nuisance — Public hi i^hiOiiy — Obstruction to — 

Immediate at cess to private property — Right of — ///• 
fruiiiement of. 

The rule requiring special damage in cases of obstruc- 
tion to a public highway is qualified in cases where the 
plaintiff complains of an inlerlerence with hi.** beneficial 
enjoyment of property thereby. A light of immediate 
acce.ss from private proi)c'rty to public highway or ince 
versa is a private right distinct from the rights of the 
owner of the property to use the highway itself as one of 
the public, the violation or infringement ot which would 
furnish a cause of action in re'-pei t of an obstruction on 
the public way, without any turther proof of special 
damage. A. J.C.) SheONARAYAN v, DlN- 

dayal. 27 NLR 213 = I.R. 1931 Nag. 161 = 134 
I.C. 673 = A.I B 1931 Nag 189. 

Nuisance — Public highway — Ohs t ruction to — 

Right of ait ton — Special damage. 

The lule of English Common Law has been applied 
in India as a rule of eijuity, justice and good conscience, 
that no action can be maintained by one member of the 
public for the obstruction of a highway without prwf 
of speci.ll damage. Mad 463; 3 Cal 20 (E.B.); 2 
Bom. 457; 2 Bom. 469; 23 C.W.N 91; 26 C.VV.N. 587, 
Foil (Wort, /.) Mahomfi) Din Mian v. Mt. 
Atirajo Kuer. 10 Pat 568^ IB. 1931 Pat. 383 = 
1331.0. 463=12 Pat.L.T. 885-A.I.R. 1931 Pat. 
418 

[D. 14 1M..T. 361 (363). Not F. 60 C. 1003 (1005;.] 

Nuisanre — Public hi Hisvay — Obdrnetton to 

rt oJit of 7va y — C onti nut ng ivrou 

A wrongful interference with a public right of w^ay 
constitutes a nuisance and is a continuing wrong within 
the meaning of S. 23 of the Limitation Act. (Kuhvant 
Sahay,/) BHAGWANDUTT v. ASAKKI LAL MaHTA. 
6 IB. (Pat.) 260 = 146 I.C. 408- A.IB. 1934 Pat. 
34 

Nuisance — Public htghsvay — Obstruction to — 

Suit for reniinml of encroachment — Plaintiff ^ if need 
proie special damage. 

In the case of an obstruction to a public highway, a 
member of the public can maintain a suit for removal of 
the encroachment without proving special damage. 
Difference between Indian and English l,aw pointed out. 
(Malhck and Jack, //.) MAN DA KiNEE DeBEE v. 
Basantakumarek. Debek 60 Cal. 1003 = 147 I.C. 
811=6 B C. 364 = A I.B. 1933 Gal. 884. 

Nuisance — Public highway — Obstruction to-— 

Owners of houses abutting on — Right of action — 
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TORT— Nuisance, 


TORT—Remedy. 

1.0.761=1931 M.W.N. 363 = 34 L.W. 214 = A.I.B 


vSp(nal damage — If to be proved. HIGHWAY — 1.0.761=1931 M.W.N. 363 = 3 

(JBSIKUCIION. 152 I 0. 860 =A.I.R. 1935 Lah. 196. I 1931 Mad. 462=61 M.L J. 136. 

A^UiSfifict' — Public ktgkiuiy — /‘uhlic nuisance — { ‘Nutsante — Public nuisance 


-Suit for removal - 


Claim for luiunction — liner oachment on public road — i Pfacesston — Pt ^/if to tale alon^ a particular route 


Plaint iff ^6 house not affected. 


A suit for an injunction on the giound that an en- ; necessary. 


Obslructtoii to ‘hfaintainability — Special damatt^e — If 


croachmtnt is a public nuisance is not maintainable 
when the nature and extent of the enCKjachrnent iiinde 
on thepul)Iu: road is not of such a docription as woultl 
lead to an inference that tlie plaintiff’s house has niate- 
rially suffeied thereby. { Jai Inf J.) KaSHMIUA 
SlNtJH r . Mathka Singh. I.R. 1932 Lah. 622. 

Nuisance — Public nuisance — Abatement- No ri^ht 

in a private person. 


If a plaintiff comes to Court merely on tlie allegation 
that the publjc in general h^s suffered some damage or 
is likely to ‘•uffer M)me damage on account of a public 
! nui.-ance, a suit may not be maintainable, if the plaintiff 
; does not also allrige that he him^^elf, as a member of the 
I public, has suffert’d or is likely to suffer some damage. 
15ut where the jdaintiff has been himself obstructed and 
prevented from extreivinp; hjs right which he ha.s in 


'J'here i.s no .statutory provi‘-ion in India justifying a common with others, there is no autl oiity w hich has 
private person or a member of die public in demolishing down that his suit is not maintainable. Where the 

a building <iiul causing loss to another person by way of .suit is not biought oii behalf (;f the entire public of a 

abating a nui.'iance. The provisions of Ss. 133 to HO of idace but is bi ought by certain members of one commu- 

the C.'r. P Code, the Madras J.ocal IJnaids Act and the • only' to vindicate their right to takeout proi e.s*.ions 

Laml encroach *iient Act indicate that in the case of ' ^ paititiilar route, the plaintiffs, sti iedy speaking, 

such a public nuisanc'r, anybody aggiicved shoulii not I f('rward not a cbnin for the removal of what I'an be 
lake the law into Ins own hands, A (jiie^tiun <if this . <^'‘dk(l a piiblii. mnsance liu: bimg a suit for remedying 
kind h.is to be determined atcoiding to the statute law i bd/ingenKiit of a special right exercisalile by their 
of India and the Engli'^h ('ommon law piinciple ( annot i c<imnmnify only and in that view (jf the matter, the suit 

be ajiplied. i^Sumiamni Lbttiy and f^akenham "ould be* maintainable. Further, iftheieis a right to 

JJ.) NahA.SIMHUJJJ f'. NaGUR Sahih. 57 Mad. a proussion along a particular route and the 

351 147 I.C 663 = 6 R M, 376 -35 Cr.L J. 437= ■ ‘^^^^ndant’s action cau-es an ob.strui tjon with the result 
1933 M.W.N. 905=1934 Cr.C. 434 = A.1R. 1934 the pioce-smniKt.s aie compelled to change the loute 
Mad. 95 — 66 M.L J. 31. • or are prevented frcjin following the usual route that 

A 7 DU n J t ^ ^ ‘ would amount to special d.Tmage. (Sulatman C 1) 

,,1'lu iiuiui>ue~l>rtd ohinui,»i; ■. ^[4HOM^■n I/asan r-. AmbaK PkamJ) 7 BA 123 = 

uaviiialirn—litntHtoiy autlh iity and (omtttions — Com ; 151 1 0 2o3 = AIR 1934 All 941 * 

pluinci with — Nctt'ssity for — Spe<ial damajfc, i ’ 

Statutory conditions must be strictly fulfilled it * «... l^uisance Amht to worship — Obstiudion to — 
interfeience with public lights is to be justified.! ( a/na/fe. 

Wlitic it was found that owing to the construction of j ” f tor declaration of a right of easement to pass 
the bi idge navigation IS now ('onfinod to the periods of • P of land in order to come to a plate of 
slack water aniouniiiig in all to tjiily about two hours of ! .'V' ‘‘pe* lal damage need not be pioved by plaintiff. 


z'iiiLtv niiLvi 111 Mil 11.1 I..)iiijr auuui i » iiuui iJl !//■'/, > t- / |/ii 4 i 1 1 1 1 n . 

the 24 it must be held that the bridge in ns pie'-ent foiin ' i^'an .Su/uy, J ) KaMJANAM SiNGH v. KaM 
...1 I rf... .L I FARAN MNGH 6 I R f Pa.f. n 7A 1 a K Tn oorr- 


sabsiantidlly iiileiferes wilii navigation. Unless Iheie- 
fore the Hridge Company can C'tablish staiutory autho- 
rity for eiei.ting such a biidge, they have caused a pub- 
lic nuisance by obsimaing tlie navigable liighway , and 


J5ARAN SINGH 6 I R (Pat ; 174 = 145 10. 387 = 
14 Pat L T. 361- A I.B. 1933 Pat. 302. 

— Auisancf. St oi a of water m irnpfation tanks 
—-J^ctiine of Kylands v. Fletcher— to 


the shipowneis who have sulfered ^pLCial damage in the | 

damage caused to theii ship by the nu«saiKe will have a j ^ doctrine of Pylands v. Pletclnr is not applicable 

cause of action against them for damages. And if the i I“dia. The stoiage of water in ii ligation tanks is a 

special Act, which coiivtitules the liiidge Company and j imposed on the Zamindars, partly as an incident of 
conteis upon them the power to coiistiuci and maintain | and in some ca'^es by Statute, e. o- , the 

the biiGge, limits the power by the express condition j -^^»drav Estates Land Act. It is therefore not a^^’Non- 

that the biidge is not to interfere with navigation, thi.s I of the land and in India, a person floes not 

stipulation which is absoluie in favour of public rights j wafer at his peril. 1 I. A. 364. Rel on. (ICumara- 
controL the whole activities of the company. It cannot ! Sastri and Peilly, JJ ) Gajapa'IHi Krjshna 


be held that the Bridge ("ompany has any statutory CHANDRA Dr.O v. Is 
authority to inteifere with navigaiion. Canadian Pacific ®® W.N. 23-- S3 L.V 
Py.s . City of Toronto^ (l9lllA.C. 401, Kef {Lord ~60ML.J. 662. 

Atkin.) S. S. EukaNa 7^ Burrad iM.kT TunNel Nuisance — Supj 

AND bridge Co. I.R. 1931 P.C. 90= 130 I.C. 682= —.Suit to restrain—Ac 
33 L.W. 506 = A.I.R. 1931 PC. 59 (P C.). Ea.sements ACT, S. : 


Vizianagaram. 1931 
L.W. 771 = A.IR. 1931 Mad. 661 


Nuisance — Public nuisance — Special damage — 

Pequirement of — Suit for declaration that village site I 
IS pat t of communal land. 


. Supjjort — Right of — Interference with 

. lilt to restrain Actual damage not neces‘‘ary See 

K Oal- 363 = A.I.E. 

1932 Cal. 542. 

Remedy. 

Pemedy—Suit for damages— Claim for entire 


I’he rule regarding the requirement of special damage amount necessary. 
in casts of obstruction to a public right or a pathway does In a suit for damages based on an act of tort the 
not apply to a suit by certain villagers not as inc'mber.s of entire amount of damages will be recovered in* one 
the public but as peisons who have the right of using the suit and several suits are to be discouraged {Mitkerii 
suit land as a thre.shiiig floor, for a declaration that a and Sennet, J J.) MUNICIPAL Board Etawah v 
portion of the village is kalam poromboke. This portion Mt. Ram Sri. I.R. 1931 All 670 = 133 I C 2fi- A* 
of the case is reported only in 130 I C. 761; A.I.K. 1931 I.R. 1931 All. 670. 

Mad. 452, 193 1 M.W.N. 353 and 34 L.W. 2l4. {Pame- Pemedy—Suit for personal injury^ Survival of . 

sam. J.) Vf.NKATAKRISHNa Redth v. Srinivasa- A suit in tort for personal injury does not survive 
CHARIAR. 64 Mad. 627A.I.B. 1934 Mad. 467»130 ' after the death of the V°on inj«^. 7 
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TORT -Secretary of State. 

C.) Ratan Chand V. Municipal Committee, 
IIinGanghat. 27NLE 237-= I.R. 1931 Nag. 22 
«130 I.O 86-A.IR. 1931 Nag. 9. 

[F. 30 N.L.K. 84 (87;; 30 N.L.R. 186 (188).] 

Secretary of State. 

'Secretary of State — Error tii revenue sale — 

Liability of Secretary of ^tate for ait of Deputy Col- 
lector, 

The Secretary of State for India in (’ouncil is not 
liable for the act of the Deputy Collector in the per- 
formance of his statutory duties, where the Deputy Col 
lector paid the sutplus sale proceeds to a wrong person. 

Held, that the rightful oAiier was not entitled to 
recover damages fi'om the Secretary of State. Nature of 
sovereign acts discussed. {CoUelio and M C, Ghose, 
//.) Secretary of State for India v. Ram 
Naih Huai ta. 150 10 440 6 R C. 857^37 O. 
W.N. 957-A.IR. 1934 Cal. 128. 

Sicretaiy of State — Liability of — Loss of surety 

bond in court Custody — Suit for damages —/Maintain- 
ability. 

As regards, torts committed by servants of the Secree- 
tary of Slate in the conduct of undertakings which 
might be ( arried on by private persons aie concerned 
exemption from liability cannot be pleaded by the Secie- ' 
tary of Stale. The Secretaiy of State will not, how’ever, ; 
be liable for toils committed by Government servants i 
while perforinihg acts done in the exercise of powers j 
which aie usually teimed soveieign. Where the Secre- 
taiy of Stale W'as sued for the lo^s of a surety bond filed 
in (-'ouii. 

//^ A/, that the plaintiffs had no cause of at tion and 
that the fact alleged only constituted damnum sine in- 
tuiia. {Aston, A. / C.) KADHAM8UAN ShCHKTARY 
OF STATE 27 S.L R 142 = I.R. 1932 Sind 37 - 136 
I.O. 517- A.I R. 1932 Sind 181. 

Secrttaiy of State — A'eghgeiuc — Govet nment — 

Lt ability for servant's nei^.'tgenie 

‘‘(jovern merit itself is not it sponsible for the misfeas 
aiice^', or wiongs, or nt‘gligencea, or omissions of duty of I 
the “•ubordinate officers or agents engaged in the pul he 
service.’* Owing to the negligence of a bailiff in accept- 
ing certain security as sufiicient, appellant suffered loss 
for which he fifed a suit against the .‘^ecietary of State 
foi damages. 

Held, iliat the tort was negligence and that the act 
complained of was ncMther directly authorized nor 
ratified by the Stcietary of State or Lo< al Government. 
The negligence of the bailiff was not at the instance of 
the (jovernment. The plaintiff i'^ not entitled to any 
remedy against the Secretary of State. {Eagufey, Jf) 

Ramasami V. Secretary of State for India. 

6 IR (Rang.) 31-145 I.O. 226 = A.IR. 1933 
Rang. 113. 

■ Secretary of State — Wrongful acts of officers — 

Liability for — Wrongful detention by Police Officers. 

Crown— Tort. 9 Rang. 375-A. I R. 1931 

Rang. 294. 

Seduction. 

•^Seduction — Action for damages — Enticement of 

plaintiff's wife — Cause of activu. 

To support an action for seduction both injuria and 
damnum are necessary 1 he plaintiff must, therefore, 
prove (1) that the female seduced was in his service, 
actual or constructive, at the time of seduction, otherwise 
there is no (2) that by reason of the act com 

plained of or otherwise, he was deprived of her services, 
otherwise, there is no damnum. In an action for entice- 
ment of wife, the plaintiff is not entitled to damages for 
mere mental pain or anxiety. {Ganga Noth, /.) TlKA 


TORT— Trespass. 

Ram V. SOBHA Ram. 8 R.A. 4-1935 A.W.R. 956- 

1935 A.L.J. 1003-166 I.O. 666 -A I.R. 1935 All. 
855. 

Trespass. 

Sec also — DAMAGES, supra, 

Trespass — Damages — Excmplaiy damages — 

Award of. 

In an action for trespass on land, substantial damages 
may be recovered; and in the case of wanton tre'.pass 
pei.-isted m with vuilent and intemperate behaviour — 
the conduct of the rlefendant being high-handed and 
malicious— exeniplary damages can be awauled to the 
plaintiff. The jninciple of restitutio in integram does 
not apply to such a ca-e, for the damages aw’arded are 
intended to express iiulignatioii at the defendant's wrong 
rathei than to recrjfiipense the plaintiff for his loss. 
{Venkatuitbba Rao, J.) R\M\SWAMI ChriTIAR v, 
SUFPIAH (HKTT iar. 158 I C. 37-8R.M 215- 

1936 M W N. 868 - 42 L. W. 404 - A I R. 1936 Mad. 
699-69 M.L.J. 98. 

Trespass — J)amages — themure of— -Suit by oivner 
not irititled to possession. 

In a suit for damages for trespass by owner not 
entitled to pssses^sion ot tiie goods, the principles applic- 
able in the case of trespass tri or detention of the goods 
of a person entitkd to possession woulo be utterly 
wrong. The plaintiff h.is to show i ircumsfances point- 
ing to an actual lo-s of business of some kind. Where 
he has not proved it, hi' is only entitled to nominal 
damages {Armer Ah, J.) UdaV (’Hand PaNNALAL 
7'. Th \nsing Kakam ('hand 62 Cal. 586 = 167 I 0. 
937 - 8 R C. 138 - 39 C. W.N. 357 ~ A I.R. 1935 Cal. 
637 

: T respass — Entry into plaintiff's house to arrest 

I plaintiff's brother . 

1 Defendant had a deciee against plaintiff’s brother and 
j the laiei though lesuiing outside, usually came and lived 
! with his brother. In exei ution of the deirte, the defen- 
dant tnteied the baitbak of the plaintiff’s house with the 
bailiff and naib sheriff believing that the judgment 
debtor was thtie as usual, with the object of effecting 
bis airest. The judgment-debtor was not there and on 
the plaintifl’s renionstiating, the defendant apologised. 
Subsequently the plaintiff sued for damages. 

Iltld, that the baildl and naib 'sheriff a( ted lawfully 
in entering the house bona fife for arresting the judg- 
ment debtor, that the defendant accompanied them to 
point out the pt r'-on to be ai rested, that no trespass was 
committed and that the [ikiintiff was not entitled to any 
damages, 42 Mad. 446, Ref. (7'eh Chand, J ) DkVI 
Daval in Ghulam Maf^omfd. 61 R (Lah.) 237- 
146 I C 543 = AIR 1933 Lah. 723. 

Trespass — Graveyard reserved for common use 

of Community — One member leasing it out for drying 
chillies, etc . — Trespass to person and land. 

Where a graveyard is re^^erved for the use of a commu- 
nity, and one member of it prevents common use of it 
by leasing it out for drjing ( billies, etc., he is guilty of 
trespass on person as much as on land. It is a trespass 
on the person in the sense that feelings and sentiments 
of persons are outraged liy seeing the graves of their 
ancestors desecrated 7 Bom. 323 and A I.R. 1925 P.C. 
298, Ref. {Daltp Singh. J.) ShamaSUDDIN KhaN 
V. Abdui Aziz. I.R. 1932 Lah. 625= 138 I C. 691 
-33PLR. 768 -A I.R. 1932 Lah. 423. 

— Trespass — Owner not entitled to possession — 
Right to sue - Cause of action. 

An owner not entitled to possession of goods has a 
right of action to sue for damages if there has been 
some permanent injury to the goods in respect of which 
trespass has been committed. Even in cases where the 
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TORT— Trespass. 

injury is not to the goods but to a right in respect of the 
goods, a cause of action may arise. (Ameer A/t, /.) 
UdaiChand Pannai.al z/.ThansingKaram Chand 
62 0al.686-157IC 937-8R.C. 188 = 39 C.W.N. 
367-A.I.B. 1936 Cal. 637. 

Trespass— Persons executint^ legal proceises — 

When protected. 

Pennons who execute legal processes, like a warrant of 
arrest, attachment or search are piotected by the war- 
rant, from liability in respect of the act authorized by it 
But they can claim thi;* immunity only if the vvarrant or 
order is not illegal or irregular on the face of it, and if 
they conform to its terms and the mode or procedure 
prescribed by law in that behalf. Where certain Sub 
Inspectois of Police, who made a search of a house 
relied on S. 165, Cr. P. Code, but it W/^s found that they 
had not complied with the procedure laid down in S. 165 

Ileldy that S. l65 did not justify their action and ' 
they were liable to pay damages for trespass. 39 Cal. i 
953. Foil. (Pcllock, A, J, C ) HikALAi. 7>. Ram-’ 
DULARE. SlNIi.R (Supp.) 66 = 160 I.O. 306 = 8 R. ■ 
N. 183 - A I.R. 1935 Nag. 237. 

Trespass — Right of arttim — Person not entitled^ 

to possess son. 

Qua action for trespass simply, an owner would not 
be entitled to sue unless entitled to possession. (Ameer 
AH, J) Uday Chand Pannai.al Thansing 
Karam Chand. 62 Cal 586 = 1571.0 937 = 8 R.C. 
138 = 39 OWN. 357-A.IR. 1935 Oal. 637. 

Trespass — Search o! another's house — Proof of 

actual damage, tf necessary . 

A sea'^ch of another’s house is prtma facie trespass, 
and the fact that the search was made in good faith 
does not justify the trespass, nor is it necessary for the 
plaintiff to prove that damage was actually committed. 
The plaintiff has only to prove trespass and it is for the 
defendant to prove a good cause or excuse. (Pollock, 
A.y,C.) IIlKALAL V. RaMDULAKE. 31 N. L. R 
(Supp.) 66= 1601.0 306-8 R.N. 183-A..I.R. 1936 
Nag. 237. 

Trespass — Trover — Removal of coal before 

plaintiff got his itile. 

The plaintiff is not entitled to niaintian an action for 
damages in respect of coal removed from the pi /intiff’.'. 
mine before he got his title to it. (Wort and Fazl Ah, 
//)Baijnath Jugal Kishore 7/,MANiNnKA Chan- 
DKA Nandi. LR 1931 Pat. 373 = 133 IC. 453 =13 
Pat.L.T 73=A.I.R 1931 Pat. 436. 

Vicarious liability. 

Vicarious liability — Liability of principal — 

Test of — Scope of employment. 

The liability of the master for an act of his servant 
always depends on the question whether the act com 
plained of falls within the scope of the employment of j 
the servant or not. If it does, he is liable wdiether such I 
act is wilful, reckless or improper. It is immaterial | 
whether such act amounts to a trespass oi nuisance or | 
some other tort. The same principles apply to the case i 
of a principal and agent. Every act of a servant or i 
agent which is reasonably necessary for the due dis 
charge of his duties or the preservation uf the interests 
of his master or principal or otherwise incidental to the 
purpose of his employment, falls within the scope of his | 
employment. The question wether any particular act I 
falls within the scope of his employment or no*^ must 
necessarily depend on the facts of each case. (English 
Cases discussed.) (Ferrers, J C. and Rupchand, A./.C.) 
Morumal V. Gobindram Bikhchand. I B. 1933 
Sind 191 = 144 1.0. 462=27 S.L.B. 41 = A.LB. 1933 
Sind 176. ^ 


: TORT— Wrongful attachment. 

j Vicarious liability — Mukhtyar — Course of em- 

\ployment — Malicious prosec utwn instituted by agent — 
1 [j ability of mister for. 

It is not in the ordinary course of the mukhtyar*s or 
I agent’s employment to institute criminal prosecutions; 

I and in a case for damages for malicious prosecution, 

, which is a special class of cases and in which ma'ice and 
' want of reasonable or probable cause have to be proved, 
this principle of the prosecution being not in the usual 
course of the -ervant’s employment should be strictly 
applied and, if the servant maliciou'sly institutes a prose- 
cution without his master's authority or, when his master 
has instituted a prosecution, withholds information from 
his master that he shoulii have given, the master cannot 
be liable. 48 i\ll. 560. Lloyd 'v. Grace Smith Sl Co., 
(I9l2) A. C. 7l6 and Bank of PLew South Wales v. 
Ousten,(iS7S 79.) 4 A. C. 270, Rel. on (Staples, A. 
JC.) Raghunath Rao 7>. Motiram. son. L. R. 
101 = 147 1.0. 1084 = 6 R.N. 163 = A I.R. 1933 Nag. 
299. 

Vicarious liability — Serang of ship — Servant of 

hirer or ship-owner — Effective control — Liability for 
/its negligence. 

The serang of the ship w.is not bound to receive and 
obey the order of the hirer. The hirer had nothing to 
do wdth either the selection or the appoinment of the 
serang of the ship or of the crew that manned the 
launch. The masters were the persons who had select- 
ed and appointed the serang as their servant, and whose 
order the serang was bound to receive and obey. In 
spite of the hire of the launch, thev had never parted 
with the contiol over the serang and although the serang 
Was under the direction and control of the hirer as far 
as the performance of the journeys was concerned, he 
was not under the lattei’s direction or control with refer- 
, ence to the mode and manner of navigating the vessel, 

' which he did as a servant of the masters. 

Held, that in the absence of anything to ^how that 
the masters had parted with the power of controlling the 
, serang with regard to the work on which he was engag- 
ed, or that serang was under the direction and control 
of the hirer as regards the mode and manner of navigat- 
ing the vessel, the ma‘'ters were liable for the negligence 
of the serang. English cases ( onsidered (Mya Bu and 
Dunkley, //.) INDO-BURMA RIVER StEAM NAVIGA- 
TION CO., I/I’D. 7'. BRI PISH India Steaim Naviga- 
, TION Co. I.TD. A I B.1934 Rang. 185. 

'Vicarious liability —Suit against master for 

malicious prosecution — Master proved to have no malice 
— Liability for special knowledge of servant. See 
Malicious prosecution— Suit for. 3o N.L.R. 

: lOl-A.IR. 1933 Nag 299. 

Wrongful arrest. 

—Wrongful arrest — Warrant of arrest wrong- 
fully sened on witnesses — Damages. 

Damages cannot be aw^arded to witnesses against 
whom warrants of arrest are wrrongfully served. (Jai 
Tal, J.) Ram Kishan v. Basdev Lal. A.I.R. 1934 
Lab. 170. 

Wrongful attachment. 

Wrongful attachment — Defendant obtaining 

writ of attachment without proper order of Court — 
Liability to pay damages. 

I Where the defendant, in collusion with the office, 

! obtained a writ of attachment without any proper order 
of Court and attached the property of the plaintiff, he is 
liable to pay damages. (Sulaiman, C.J. and Bennet. J.) 
Padmanabh Vvasaraya Acharya V. Jagannath. 
1935 A.W.B. 1386. 
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TOBT— Wrongful attachment. 

fVrorigf til attachment - Mali ctou s proceed t ng — 

Wrotigful seizure — No action when seizure is lawful — 
Seizure of goods without authority — Proof of malice 
not necessary. 

A dibtinction must be drawn between acts done 
without judicial sanction and acts done under judicial 
sanction improperly obtained. If goods are seized 
under a writ or warrant which authorized the seizure,' 
the seizure is lawful, and no action will lie in respect ! 
of the seizure, unless the person complaining can | 
establish a remedy by some such action as for mali- • 
cious prosecution. If however the writ or warrant did i 
not authorize the seizure of the goods seized, an action j 
would lie for damages occasioned by the wrongful 
seizure without pi oof of malice. {Lord Russell of \ 
A'llloweu.) KAMANATHAN CHEITY v MiRA SaIBO > 
Makikar. I.R. 1931PC 64-130 I.C 310 = 1931' 
A.L.J 641 = 1931 A.O 77 = 14 OLJ 334=8 O.W. i 
N 326- 33LW. 613-A.IR. 1931 PC. 28 = 61 M. 
L.J. 330 (PC 

Wrongful eX' communication. 

Wiongful ex communication from caste jamat — i 

Damage^ — Mrilice — TVoof of — Nece'^sity for. C. P. 
CODE, S. 9. 37 Bom.lA.R. 603 = A. I.R 1936 Bom. 
367. 

- — - '“‘Wrongful ex-commuHication — Suit for damages 
— Maintaimihility. 

A suit claiming damages for wrongful ex-cornmuni- 
cation apart fiom the slander containing an imputation . 
as to the chastity of a woman is maintainable. {Beasley, 
C. J. and Cornish, /. ) NAKAYANA SaH 7'. KaN 
NAMMA Bai. 66 Mad 727 = 1 R 1932 Mad. 901 = 
140 I.C. 422=1932 M.W.N 663 = 35 L.W. 647 = A.I. 
R. 1932 Mad. 446 = 62 M L J. 608. 

Wrongful Inducement. 

Wrongful inducement — Breach of contract — ' 

Inducement of. 

An action lies for procuring a person under contract ! 
with the plaintiff to break his contract. {Madhavan ’ 
Nair,J) YeGNANARAYANA z/. YaGANNAPHA KaO I 

135 I.C 710 = I.R, 1932 Mad. 198 - 34 L W. 618= i 
1931 M.W.N. 667 = A I.R. 1932 Mad. 1 (2). 

— — 'f rongftd inducement — Inciting another to do ' 
a wrongful act — Lt ability fo) consequences — Motiite or 
i ntention, i f reler ant — '‘Illegal means. ’ 

Where the plaintiff filed a suit for the purpose of ' 
obtaining damages from the defendant for wrongfully 
procuring the Local Government to issue an order res ■ 
training the Municipality from issuing a licence to him ' 
(plaintiff) and it was found that the Local Government 
was legally entitled to pass the stay order, that damage ' 
thereby resulted to the plaintiff and the defendant had a ; 
legal right to apply for the stay order. ' 

Held, the motive or intention of the defendant in 
procuring the stay order in the circumstances is mhil : 
ad rem. The plaintiff failed to prove that the defend- 
ant procured the stay order by illegal means and so the : 
suit must fail. The expression “illegal means*’ means 
acts which are illegal not because they are morally ' 
wrongful but because they are legally wrongful. (Allen 
V. Flood, (1898) A.C. 1, applied. (Page, C.J. and 
Mya Bn, J.) Nan Kek v. AH. FONG 13 Rang. 176 
= 166 LC. 890 = 7RR.358 = A.I.R. 1936 Rang, 73 
(2). 

TRACING. 

See (1) Trust— Tracing. 

(2) Trusts act, Ss. 63 and 66. I 

TBADE DISPUTES ACT (VI OF 1929), Ss. 16 { 

and 17 — Scope — Instigation and declaration of pro- i 


TRADB DISPUTES ACT (1929), S. 16. 

longed strike in textile industry throughout the ivhole of 
India — If offence punishable under S. l7. 

The instigation and declaration of a strike in the 
textile indu>iry throughout the whole of India does not 
fall under S. 16 (1) (b) and is not therefore punishable 
under S. 17 of the Act, when there is really no evidence 
which would justify the Court in holding that a strike 
in that textile trade, however prolonged, would neces- 
sarily or probably cause severe, general and prolonged 
hardship lo the community as opposed to those engaged 
in the textile trade. (Beaumont, C.J. and Wadia, /.) 
Emppror 7«. Alwe. 60 Bom 108 = 160 1.0. 189 = 
8 RB. 260=37 Cr L J. 262 - 37 Bom.L.R. 892- 
1936 Cr.C. 16 = A.I.R. 1936 Bom. 6. 

S. 16 (1) (a) and (b) — Illegal strike — What 

amounts to. f 

The class of strike which is rendered illegal under 
S. l6 (1) is one which has object.s beyond the further- 
ance of a particular trade ili-^pute. and which is designed 
or calculated to coerce Goveinment l)y inflicting .severe, 
general and prolonged hardship upon the community. 
If a strike has objt-cts beyond the furtherance of a 
trade dispute, it falls under S. 16 (1) (a), although it 
may have objects in furtlierance of a trade dispute 
w'ithm the particular ti ade as well; and if, having regard 
to the nature of the strike and the circumstances pre- 
vailing at the date (>f the instigation or other acts speci- 
fied in S. l7 of the Act, the Court holds that the natural 
and probable consecjuence.s of the strike will be to inflict 
such severe, general and prolonged hardship upon the 
community, that either the Government of India or the 
J.ocal Government may reasonal)Iy be affected in conse- 
quence thereof to be compelled to take or abstain from 
taking a particular course of action, the strike also falls 
under S. 16 ( I) (^), although those responsible for the 
strike may not have designed or planned such result. 
Thesub-S. (a) andf/OofS 16 (Oaie connected by 
the copulative “and”, so that a strike rendered illegal 
is one which falls within the terms of both sub-sections. 
(B.aun/out, C.J. and Wadia. /.) EMPKROR v. ALWE. 
60 Bom 108=16010. 189 = 8 R.B. 250 -= 37 Cr.L J. 
252 = 37 Bom L.B 892 = 1936 Or.0. 16 ^- A.I R. 1936 
Bom. 5. 

S 16 (1) Cb)-~Construction — '^CommunityP 

The meaning of the txpres.sion “comiminily” in S. 16 
(1) (^) depends on what Government is referred to. If 
it is the Government of India, the “community** must 
mean the general public of British India; and if it is the 
Local (iovernrnent. then the “( omniunify*’ would mean 
the general public in the territory over which the Local 
Government exercises .sway. The w’ord “community”, 
in cither case must at any rate, mean the general public 
as distinct from any section, and particulirly as distinct 
from the per'-ons engaged in the particular trade to 
W'hich the strike relate'-.. (Beaumont. C.J. and Wadia, 

/.) Emperor v. Aiave. 60 Bom. 108 = 160 I.C. 
189 = 8 R B 260 = 37 Cr L J. 252 = 37 Bom L.B. 892 
= 1936 Cr.C. 16 = A.I.R. 1936 .Bom. 6. 

S. 16(1) (b) — Construction — Dest gned or cal-' 

cul a ted. 

The words “designed or calculated” are clearly intend- 
ed to bear distinct meanings; and under the sub-section, 
it is enough to prove either de'^ign or calculation. The 
word “designed” is equivalent to planned. The section 
does not say by whom the design is to be formed; but 
it must lie by the persons responsible for the strike. The 
Court, has, therefore, to determine under S. 16 
(1) (d) whether the persons responsible for the strike 
designed or planned to inflitj se-vere, general and pro- 
longed hardship upon the community and thereby to 
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TEADB DISPUTES ACT C1929). S. 1«. 

compel the (jovernment to lake or abstain from taking 
any particular Course of action. Ditticulties may, how- 
ever, arise for all the persons lesponsibie for the strike 
may not have the >arne tle>i{j;ii or plan Hut it is the duty 
of the Court to determine, whatever the difficulties may 
bs what the design of those responsible ^tor the strike 
was at th»* time when they in«iligite I it or did the other 
acts specified in S. 1 7. The word “calculated" on the 
other hand seems to be directed to probable coris'e 
quences which may be expected to follow from the strike 
apart from wha^ was in the minds of those responsible. 
(^Beaumont^ C . J . and (Vadia^ J EMPEROR. 7^ Al.WE. 

60 Bom 108-160 10. 189 - 8 B B 250 -37 Cr.L.J. 
252 -37 Bom LB. 892-193S Or.O. 16 - A I.B. 1936 
Bom 5. 

S 16 f 1 ) Cb ) — Con driicUon—i-overnmcnt. 

The word "G >vernmeiu" in S. 16 of the Trade Ois- 
putes Act may be either the Government of India or the 
Local (Government, having regard to the (General (clauses 
Act. {Btauffiont^ C.J. and Waiia, /.) EMPERf)R z/, 

Alwe. 60 Bom. 108-160 10 189-8 RB.250- 
37Cr L J. 252 -37 Bom.L.B. 892 - 1936 Cr.O. 16 = 

A. I.R. 1936 Bom. 6. 

TBADE-MAEK — A^st ^unient Mode of — IVrtltn^ 

— Necessity^ 

A trade-mark is generally transmitted along with the 
goodwill of a busine-s, and can only be assigned in 
writing. (IVadta^ /) ANGLO INDIAN DRUG AND 
Chemical Co,. 7c SwASTiK Gil Mills Co., ltd. 
59 Bom 373-7R.B 444=155 10.641 = 36 Bom.L. 

B. 1166--AI.R. 1936 Bom 101. 

- — Dtstzndion hitwct ti re^tstercd and unregistered 
trade mark — Property aequnt'd by user. 

The only difference between a suit for infringement of 
a trade mark register etl under the .Act and that of a 
trarle-niark not registered appears to be that a ti.rde- 
maik, registered uruler the Act of 1875 in England, gives 
an immediate property in the registered trade mark, 
wheilier that propeity has got to be ac tuired by user in 
a country where there* i'> nij registration. {Snndaram 
Chetty and IVals/i, /J) JaMAL NOOK MaHOMED 
Sai I Co. V. AHDUL Karekm & Co, 67 Mad. 600 -^7 
R M. 139 = 151 1 C 869 - 39 L.W, 319 = A.I.R. 1934 
Mad. 2 11 -66 ML. J. 440. 

Emrlt^h 1 170 — //o7o far applicable. 

Ptr Nianiatullah^ J. — There is no statutory l.iw in 
India on the subject of trade-marks. Ca'-es of alleged 
infringement of trade marks have to be decided accord- 
ing to rules of justice equity and gootl conscience. Eng- 
lish law on the siiliject may be applied not because it is 
appliiahle as .such in India, but Irecause it embodies 
rules of justice, equity and good conscience. Conditions 
peculiar to this country may, however, neiessitate accept- 
ance of the English law uith certain moclifii aiions. In 
KngUnd there is now the Tiade Marks Act of 1905, 
under wffiich trade-marks are rcgi^ered for specified 
classes of goods. Though the provisions of that enact 
ment are based on tlecisions given before the Act was 
passed, the decisions undei the Act should be applied ' 
with caution, as they are not infrequently based on the 
terms of the statute rather than on the broad principles ; 
of justice, equity and good conscience, which influenced 
the decisions before the Act. {Niamatullah^ on 
difference between King and Iqbal Ahmad J J ) THOMAS 
Bear & Sons za Puayag Narain. 67 All. 610 = 
154 1.0. 788f2) = 7RA. 804 = 1935 A.L.J. 80 = 4 A. 
W.R. 1028 = A I R. 1936 All. 7. 

- — Essentials of, 

A registrable trade-mark ^ust contain or consist of at 
least one of the following essential particulars : (1) The 


TRADE-MARK. 

name of a company, individual or firm rep.'-esented in a 
special or partimlar manner; (2) the signature of the 
applicant for regustration or .some predecessor in his 
ba''ine>s ; (3) an invented word or invented words; (4) a 
w'ord or words having no direct reference to the charac- 
ter or quality of the goods and not being accoi ding to 
Its oi dinar y signification, a geographical name or a 
I surname ; (5) any r)ther di.'-tinciive mark, but a name 
j Mgn.itiireof word or words, other than such as fall within 
i the description in the above paias. f 1), (2), (3) and (4) 
shall not, except by order of the Board of Trade of the 
j Court, be deemed a distinctive mark. When none of 
j these particulars appear there is no trade-mark. (S/aplcSy 
A JC ) IIXKIZIJLLAH HAMIDUILAH V. S. K PaPA. 
30 NLR. 45 = 35 CrL J. 373 -6 I.R (Nag.) 112 = 
146 I.C. 1084 = 1933 CrC. 1423 = A.IR. 1933 Nag. 
344. 

Infringement — Agent* s label —Imitation — False 

: representation as to agency — In/unction. 

Attempts to deceive unwary purchasers by faPe repre* 
.sentatmns by the use of device^ may be made in different 
forms and it is a question of fat t in each c.ise whether 
there is a false lepresentation or not. A dealer may not 
repiosent contrary to fact that he is an agent for a 
manufacturer and use the real agent’s label or design. 
Injunction isviied. {Rnpehand Btlaratn, A J. 6'.) 
Dwakkadas Fateh Chand v. Lal Chand Hira- 
! NANI>. 26 SLR. 287 IB. 1932 Sind 140 = 139 
I 0. 780 - A.I.B. 1932 Sind 222. 

"/;//>; H (jement— Burden of proof. 

W'hen the plainlifts prove that the mark is a coloura- 
ble imitation, the burden of showing ht>w the defendants 
came to adopt it is on the defendants. (Sundaram 
' Chetty and IPalsh. /J.) NOOR MaHOMKD SaIT CO. 
7c ABDUL Kareem & Co. 57 Mad. 600 = 151 I. 0. 
869-7 R.M 139 = 39 L.W. 319 - A. IB. 1934 Mad. 
211 = 66 M.L.J. 440. 

" “‘ I nfn n gem cut — Damages not proved — Right to 

nominal damages. 

Per A'lngy J . — Wheic* the plaintiff has proved that 
his right of trade ni.iik has been infringed but no 
damages have been proved, then nominal damages can 
be allowed, even thougli they are not proved. (A^tama- 
tuUah. J , on diff- n’ine hctiocen King an/i Iqbal Ahmad y 

//.) Thomas Hear iK: .Sons v. Prayag Narain. 
57 All 610 = 154 10 788 (2) = 7 R A. 804= 1935 A. 

L. J. 80 = 4 A. W.R. 1028 = A I B 1936 All. 7. 

Inftingement — Damages — Quantum of — Mode of 

computation — Loss to phiintiffs — Profits to defendants. 

A'c Damages— Measure of— Trade mark, 10 
Rang. 85=A.IR. 1932 Rang. 56. 

1 nfringemcnt — Evidence of actual deception y if 

mcesuiry. 

In order to get an injunction it is not necessary to 
piove that ai^y one hatl in fact been deceived but that 
it IS enough if the defendant’s trade-mark bears such a 
resemblance to that of the plaintiffs as to be calculated 
to mislead incautious purchasers. {Sundaram Chetty 
ami Walshy J J ) NOOK MAHOMED SaIT CO. v. ABDUL 

Kareem & Co. 57 Mad. 600 = 39 L.W. 319 = 7 R. 

M. 139=1611.0. 869 = AIR. 1934 Mad. 211 = 66 
M.LJ. 440. 

- ~~’~-lnfn ngement — Evidence — Comparison of exhi' 

bits. 

I The Court is justified in acting on its own comparison 
of exhibits before it. {Sundaram Chetty and Wahhy 
yy.) Noor Mahomed Said Co. v. Abdul Kareem 
. &Co. 57 Mad.600 = 151 1 C. 869 = 7 R.M. 139 = 39 
I L.W. 319= A.I B 1934 Mad. 211 = 66 M.L.J. 440. 

Infringement — Injunction. See also C. P. CODE, 

O. 39, Rr. 1 AND 2. 
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— ' " •'•[nfrtn^enient — Injiinctton — Actual deception — * 
H to be proved. 

To establish a claim to an injunction in an action for 
infringement of a trade-mark, the plaintiff must show 
that the particular mark used on hia goodN is symbolical I 
only of his manufacture and that they have acquired a 
wide reputation in the market. It is not necessary to 
show that the defendant had the intenticjn to deceive or 
to prove actual in''tances of deception. {tVadia. /) 

Angi.o-Indian drug and ChkmiCal Co v . Swas 
T iK Oil Mills Co., ltd ri9 Bom. 373=-7 R B 444 
= 155 I.O. 641 = 36 Bom.L.B. 1165-=AIR- 1935 
Bom. 101. 

•J tifnn'rement — I njunction — F raiiduUnt ints- 

representation., if necessary. 

The parties who '\ere dealing in condensed milk used 
labels having device of a cow. Ihe plaintitf’s label had 
‘Dancow' imprinted on it while the defendant used a 
similar label vNiih ttie word ‘cow’. They were alike in 
several re'*pects, though there were minor points of 
difference aho. The plaintiff having sued for an in- 
junction in respect of the trademark, heldy that an , 
injunction shouM be issued. A fraudulent misrepre- 
sentation is not an essential ingredient for the i^sue of 
an injunction. Whether the plaintifCs goods are iden 
tified with the device used depends on the evidence. 
{Fupc/iand Btlaraw, .4. J. C\) DANISH DAIRIES 

Milk Export Firm of Murlidhar & Co. 26 

S.LR 51-1 R. 1932 Sind 176 = 140 I.C. 160 = A I. 
B. 1932 Sind 84. 

dn fr in cement-- In / n net ton— / uteri m i nfuncti on 

— Appl liofion fo*'— ‘Probability of deception — 'Ped of ^ 

Unwary purchaser — Palance ot lunventence. ^ I 

In an appILation for interim injunction pending a suit J 
to restrain the defend int from passing'off goods bearing | 
mark an<l figure similar to thO'-e used liy the plaintiff**', j 
the Court is not justified in refusing the injunction merely , 
because, on a close and critical comparison of one with j 
the other, the C^Mirt is of opinion that there is no likeli 
hood of dejepiion. An ignorant purchaser probably^ 
trusts to hi** recollection, he has no opportunity for com , 
parison, and if he is likely to take the one for the other, ' 
there is a prinia facie case for an injunction. Where I 
the Court finds tfiat the defendant’s article is compara 
tively new, it would be a gi eater inconvenience to allow 
him to flood the maiket with hi> goods and possibly | 
infringe the plaintiffs’ rights than to restrain the defeiv 
dant for a short time and compensate him, if so entitled, 
for the loss sustained by him in consequence. iCoutts- 
Trotter ami Patnesain, JJ ) EukaHIM CUKRIM & 
SONS V. Abdulla Sahib 148 IC. 110 -=6R.M 442 
= 38 L,W. 771--A.I.R. 1934 Mad. 226 = 65 M.Ii.J. 
617. 

■ — -Infringement — Injunction — Interlocutory injunc- 
tion — Refusal i>n account of delay. See C'. P. C"ODE, 
o. 39, R. I— Trade mark. 26 S.L.B. 335. 

Infringement — Injunction— -Principles govern- 
ing— Delay. 

There is in principle no distinction between a case in 
which the nanie, of the use of which the complaint is 
made, is the name of the person carrying on the business 
and a case in which it is not. In both cases, the law is 
clear that nobody has any right to represent his goods 
as the goods of somebody else. Valentine Meat Juice 
C'^.'jcrtJt%(l9l0)83 L.T. 259 ; Feddawayv. Benham, 
(1896) A.C, 199, Ref. Where, however, it was shown 
that the defendant commenced to use the name com- 
plained of in connection with his goods as early as 1917 
but the plaintiff in all subsequent notices and proceed- 
ings, complained only of the get-up of the defendant’s 


TRADE-MARK. 

goods and not of the use of the name, and only filed a 
■ suit to restrain the use of the name eight >ears later, it 
. was held the conduct of the plainiilf disentitled him from 
I an injunction to lestrain use of his trade name. KCur- 
ge*>ven and BIia<ihyatn Ayyangar J J ) ABDUL 

Kxkeem Sahib v. Abdul Karkem Sahib. IB. 
1931 Mad. 682 -132 I.C. 650 = 1931 M.W.N. 311 = 

: A.I.R 1931 Mad. 461. 

J Inf rine,ement — Infiinction—Suit for Burden 

; of proof. 

I Where the action for the infringement of trade-mark 
! is in substance a quia timet action, in the absence of 
i evidence of actual confu'^ion, a strong case must be made 
I to justify a concision that confusion v^ill lesiilt from the 
i appearance of the tlefeiulani’s goods in the market. 

\ {Lord 7'omUn.') MALAYAN TOBACCO I )IS'I RIBU'I ORS, 
LID, V. The United Kingdom Tobacco Co., T/pd. 
,160 IC 229 = 7 R.P.C. 11-39 L.W. 755 = A.I.R. 
1934 I.C. 167 = 66 M.L.J. 588 (P.C.). 

- ^Infringement— Injiinction—Suit / or Principles 
applicable— Plainuffs selling lor many years a-irettes 
and smoking tobacco — Defendants rectHtly starting sale 
of cAeiVtng tobacco — F t gtire of elephant a common feat- 
ure on packets and tins of both. 

Per Ntamatullah, /. {uonturrtng with Iqbal Ahamd. 

\ J. and A'tng,/., contra). -Iha plaintiff company are 
I the manufacturers and sellers of cigarettes and tobacco 
known as “Virginia bird’s Eye” smoked in pipes of the 
' European st>le. The packets and tins containing respec- 
I tively the cigarettes and the tobacco have the picture of 
I an elephant on them. It is not disputed that the plain- 
tiff company have acquired a right in the trade mark of 
elephant for tiieir cigarettes .ind tobacco, having used 
the same for a consideraldy long time. The defendant 
ha^ recently started thi; manufacture and sale of chewing 
tobacco The packets and tins in which the defendant 
sells his tobacoo are quite unlike those in which the 
plaintiffs .sell their articles 'I'he only common feature 
is that the defendant’s packets and tins also have the 
figure of an elephant on the label, though its colour and 
pusUire are different in the two. In a suit for injunction, 

Held, that the general rule is that the plaintiffs, whose 
goods have acquired a reputation in the market through a 
trade-mark or name with which their goods have become 
associated, have a right to restrain the defendant from 
using a trade mark Oi name which is idcnlical with or 
similar to that of the plaintiffs, and such right extemis 
I not only to the particular goods sold by the plaintirts but 
! also to cognate classes of goods, provided the cumulative 
j effect of the similarity of the mark, the commercial con- 
I nection between the plaintiff's goods and those of the 
j defendant and sui rounding circumstance'* ate svich as to 
! lead the unwary ciistomeis to mistake the defendants 
i gfjods for those of the plaintiffs, but that in the circum- 
i stances of the case, while it is not Impossible for some 
' ignorant and particularly indiscnminating persons to 
mistake the defendant’s goods for those of the plaintirts, 
persons exercising ordinary caution are not likely to 
assume that the tobacco sold by the defendant wras 
manufactured by the plaintiff'^ and therefore the trade- 
mark used by the defendant is noi a colourable imitation 
I of the plaintiffs* mark and that the plaintiffs’ right in 
respect of their elephant trade mark applies only to ciga- 
rettes and smoking tobaoo and loe*. not extend to 
chewing tobacco. {Hiamatnllah, J.) IHOMAS BEAR 
& Sons, ltd. 7j. Prayag Narain. 4 A.W.B. 1028 
= 67 All. 510 = 154 I.C. 788 C2; = 7 R.A. 804 = 1936 
A.L J.80 = A I R. 1935 A. 7. 

—Infri n gement—lnf uneff otu— Temporary inf un- 
ction — Application for— Balance of convenience. 
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Where in a suit for injunction and other reliefs for 
infringement of trade mark by the defendants the plain- 
tiff prays for an injunction, the Court has to see on which I 
side the balance of convenience lies assuming that the 
infringement exists. Where the loss to the defendants 
by the grant of injunction cannot be remedied if plain- 
tiff fails, but the plaintiff’s interests can be otherwise 
safeguarded, the injunction should be refused. i^Jat Lai 
and A^^ha ILatdar, J J ) IlARI CHAN I) ANAND & CO 
z/. SINGER MANUFAC'IURING Co. 149 I 0, 1064 = 

6 B.L. 794 (2) = A.I.R. 1933 Lah. 1046. 

Infringement Offence. See PENAL CODE (1860), 

S. 476. 26 SLR. 241. 

Infrtn^ment — Quia timet action — Absence of 

evi dence of con t ust on . 

Where the action for the infringeir.ent of trade mark 
is in substance a quia timet action, in the absence of 
evidence of actual confusion, a strong rase must be 
made to justify a conclusion that confusion will result 
from the appearance of the defendant’.^ goods in the 
market. {I.ord Tomlin.) MALAYAN TOHACCO DlS 

T. siBU'ioHS, i/ri). V. The Uniifu Kingdom Tobac 
COCO.. LTD. 160 I.C. 229-7 R.P.C. 11-39LW. 
766-AI.R. 1934 P C. 167 = 66 M.L.J. 688 (P.C.). 

Infringement — Suit for — Cause of action — 

Proof of. 

In an action for passing off an infringement of 
trade-maik, it is essential for the success of the plaintiffs 
that they should establish by evidence that their goods 
are known by some name or description of such a natuie 
that the u'^e of the defendant’s label ^^ill cause people to 
think that goods beaiing that label are the goods of the 
plaintiffs {L.ord Russell of Killoiven,') MaHOMED 

Nookdin V. Abdul Kareem & Co. IR. 1931 P.C. 
306 = 134 I.C. 667 = A.I.R. 1931 P.O. 272 (P.C.). 

— Infringement — Suit for ^Defence to — Effotts to 

guard aginst deception. 

If the use of a particular name has become associated 
with the goods of the plaintiff and the same name used 
by the defendants is calculated to deceive, the plaintiffs 
are entitled to protection and it is no answer for the 
defendants to say that special efforts are made to guard 
against deception in actual fact. {Lhmckrtdge. J) 
LOTUS Ltd. V. Mt. nasiunrssa Bkgam. 161 I.C 5 
= 7 R.C. 87 = 38 C.W.N. 266 = A I.R. 1934 Cal. 600. 
Mark ivhen publici juris — Test. 

The real test to find whether a mark has become 
publici juits is wdiether the use of it by other persons is 
still calculated to deceive the public, not the long dura- 
tion of fraudulent user. If their user may still have the 
effect of inducing the public to buy goods not made by 
the original owner of the original trade mark as if they 
were his goods, then the principle of / ///r/j has 
no application. {Alarayana Avyar^ C. J.y Sahasranama 
Ayyar and Ousep/i. JJ.) MANAGING PRPRIETOK 

OF THE Malabar Tile WoTKS v. Arunach.alam 
Chettiar. 142 I.C. 666. 

Meaning of — Combination of numerals. 

A combination of numerals, if distinctive, can form a 
trade-mark. {IVadia, J.) AnglO-Indian DRUG 
AND CHEMICAL CO. V. SWASTIK OIL MiLl S CO., 
Ltd. 69 Bom. 373- 7 R.B. 444 = 166 I.C. 641 = 36 
Bom.L.R. 1166 = A I.B. 1936 Bom. 101. 

• Passing off — Acquiescence — Effect of. 

Wheie the owmer of a trade-mark stands by and 
allows a number of different people to copy his mark he 
loses his light in it by reason of the fact that the maik 
has become common to the trade, but the owner of a 
trade mark cannot be kaidito have thrown his mark open 
to the tiade generally by acquiescing in one other person 
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Or firm using it. {Leach^ J ) GaSPER & Co. r. 
Leon Chey & Co. 12 Raog. 634 = 162 I.C. 866= 

7 B.R. 176 = A.IR. 1934 Rang. 297. 

, Passing off'' — Action for — Basis of. 

In England, the registration of trade-mark constitutes 
proof of title, and an action for infringement is only 
as-socialtd with an infringement of a registered trade- 
mark. A condition precedent to an action for infringe- 
ment is registiation. In this country we have no such 
sy&tem of registration and the remedy of the aggrieved 
trade lies in a “passing off” action. The basis of a 
“passing off’' action is a false representation. The 
plaintiff has to show' that the act of the defendant com- 
plained of is calculated to lead to the pa.ssing oft of the 
defendants’ goods for tho‘>e of the plaintiff, and it does 
not depend on whether the latter has acquired any right 
of property in the device under which he sells his goods. 
{Leach. J) GaSPER & CO. z/. LEONG CHEY & CO. 
12 Rang. 634 = 162 I.C. 866=7 R.R. 176 = A.I.R. 
1934 Rang. 297 

— Passing off — Aition fa — Burden of proof. 

In actions lor passing off in connection with trade 
marks, the plaintiff has to prove that his goods were 
known to the public by some distinct name, mark, 
badge, get up or appearance, and that the defendant''^ 
use or imitation of the same is likely to mi-xlead the pub- 
lic into believing that the defendant’s goods are those of 
the plaintiff. Though the actual length of time during 
which a tiade-mark is used or employed is not an im- 
portant element to be considered, theu^er or entployment 
must have been long enough to render it probable that a 
reputation in the market has been acquired. (fVadia, /.) 
Anglo-Indian Drug and Chemical Co. v. jswas- 
iiK Oil Mills Co , Ltd. 69 Bom 373 = 7 R B. 444 
= 1661.0. 641 = 36Bom.LR 1166 = A.LR. 1936 Bom 
101 . 

Passi ng off—' Action for — Defcm e — Acquiescence 

— Scope of doctrine — Defendant aware of the legal 
position. 

It is of the essence of acquiescence, as a defence to an 
action for passing off, that the party acquiescing should 
have been awaie of the violation of his legal rights and 
the defendant should either have bean ignorant of the 
plaintiff's rights or deluded by the plaintiff’s representa- 
tion into thinking that his wrongful act was assented to 
by the plaintiff. Where the defendant was aw'are of the 
real legal position and yet deliberately put on the mar- 
ket the spurious goods, there is no room for the doctrine 
of acquiescence to operate in his favour. {^Page^ C.J. 
and Cunliffe, J/.) MOHIDEEN BaWA v. KIGAND 
Perfume Manufacturers. 10 Bang 133= I.R. 
1932 Rang. 103 = 137 10. 391 = A.I.R. 1932 Rang. 
114. 

[R. 12 K. 200 (224).] 

Passing off — Action foi — Defences to Crown' 

mark — No actual deception or fraudulent intention 
prerved — Right to injunction and nominal damages. 

The plaintiff started a tile factory at Feroke and 
chose as his trade- mark the figure of a crown impiessed 
on one side of the title and other minor particulars. The 
defendant started another factory at Cochin and in 1923 
began to use a crown mark which closely resembled that 
of the plaintiff and exported his tiles to the eastern dis- 
tricts where the plaintiff’s tiles were well known. 

Held^ overruling the contentions of the defendant, (i) 
that the crown, though well-known, had with reference 
to the plaintiff’s tiles, become distinctive; (li) that the 
public having come to associate the crown mark with 
the goods of the plaintiff, the defendant acted in viola- 
tion of the law that no one had any right to pass off his 
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goods as those of anothei ; (///) that so long as there 
was the pos>ibility of deception of the public, the fact 
that retail dealers would not be deceived or that a 
fraudulent intention has not been made out did not 
disentitle the plaintiff getting relief by way of perpetual 
injunction and recovering nominal daniages even though 
no special damage was proved ; and (/z/) that the Court 
at Cochin had jurisdiction to award relief even though 
the plaintiff’s business was outside Cochin. {^Narayana 
Ayyar^ C,J.^ Sahasranama Ayyar and Ouseph^ J/-) 
Managing Proprietor of the Malabar Tile 
WORKS z/. ARUNACHALAM CHETTIAR. 142 I.C. 566. 

Passing off — Action for — Defence -Delax — 

Effect, 

Delay is not by itself fatal to an action for passing- off. 
It can only '^erve as a basis tor an inference of acquies- 
eence which, however, is a question of fact, hut where 
an infiingement takes place in Burma ot the rights ot a 
hriii with Its head othce at Paris, it is but reasonable 
that some time should elapse before the local representa- 
tive can advise the head (office about the facts and the 
latter can instruct him to file a suit. (^Page, C. J. and 
Cunltffe^J.j MOHlDEhN BaWa KIGAND PERFUME 
MANui-ACruRERS. 10 Bang 133 =^I.R. 1932 Rang. 
103-137 I.C. 391 = A.l.R. 1932 Rang. 114. 

Passing off —Action f^>r — Descriptive name ac- 
quiring secondary meaning — Proof — ‘ Madras Cntry 
Powder'' — I nj uncti uu . 

Whether a name originally descriptive has acquired a 
secondaiy meaning as denoting exclusively the plaiiitifi's 
goods depends on the facts of each particular case. The 
piuiiuiffs sued for an injunction on the ground that they 
had acquired an exclu.Mve right to the use of the name 
“Madras C'urry P<;w'der.” Ii apjjeared however that in 
the place where the article was sold, it was not generally 
understood that “Madras Curry Powder” was powder 
exclusively manufactuied by the plaintiffs. 

Hetd^ that under those circumstances, an injunction 
Could not be issued against persons selling similar goods 
under similar names. {Beas/ty, C, J and Cormsh, /.) 
Vknkaiachalam Z/. Kajagupal Naidu. 55 Mad. 
966 = 141 I.C. 660-I.R, 1933 Mad, 153 -- 1932 M.W. 

N. 835 - 36 L. W. 498 - A 1.R, 1932 Mad. 705-63 M. 
L.J. 668. 

Passing-off — Action for —Essentials of. 

The gist of a passiiig-otf action is deceit; for “passing- 
off” lb one of the ways by which goods of one trader are 
sold by another in a manner calculateil to deceive the 
purchaser into thinking that they are the goods of the 
former. There mu.bt be a reasonable probability of de- 
ception. There can be no such probability when the 
goods manufactured by the defendant have neither been 
manufactured nor sold by the plaintiff before. There is 
no infringement in such a case. {Wadia, J.) ANGLO- 
INUIAN i:)RUG AND CHEMICAL CO. V. SWASTIK OIL 
MILLS CO , LTD. 69 Bom. 373 = 7 R B 444 = 156 I. 

O. 641 = 36 Bom.L B. 1165 = A.I R. 1936 Bom. 101. 

Parsing i ff— Action fur — Essentials of-Imita- 

ttoft^ CL question of fact— ^Injunction. 

In an action to restrain the defendant from using 
wrappers resembling those of the plaintiff, there must be 
evidence of repute. The plaintiff mu.st prove that the 
imitation is of some mark.s or other appearances asso- 
ciated in the minds of the customers with the plaintiff’s 
goods. It is not nece.ssary to prove that any one has, in 
fact, been deceived. It is enough if the defendant’s 
trade mark bears such a close resemblance to that of the 
plaintiff as to be calculated to mislead incautious pur- 
chasers. That is a question of fact. Where the defend- 
ant has gone so far as to copy not only the position, 
size and colour of the plaintiff’s hemispheres but to a 

Q. D.— :i— 214 
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large extent the distribution of colour and design within 
them in the wrappers on his beedies (cheap vaiiety of 
cigarettes), it is an appropriate case for the Lsue of an 
injunction. 15 M.Lj. 45; Somerville v. Schembri^ 
(1S87) 12 A. C. 453; Leather Cloth Company's case ^ 
(1886) 11 H.L.C. 523, Ref. {^Curgenven and Bhashyam 
Ayyangar^ JJ.) ABDUL KaREEM SaHIB ABDUL 
Kareem Sahib. I.R. 1931 Mad. 682 = 132 1.0.660 
= 1931 MW. N. 311 = A.I R. 1931 Mad. 461. 

Pa sstng-vff — Ai tion for — Injunction — Actual 
deception — If necessary — Probability of deception — 
Considei attons. 

In a passing off action, where the plaintiff is shown 
to have acquired a reputation or goodwill in re.spect of 
certain goods in descriptive narne.s derived from the use 
over a substantial period of a paiticular mark, the ques- 
tion to be considtrJd is whether an allegeil use b> the 
defendants of their mark reasonably cakulated to lesult 
in the deception of purchasers into the belief that, if 
they see or are offered the defendant’s mark-cloth, they 
are seeing or getting the plaintiff’s mark cloth; and in 
considering that question, the Couit is entitled to inquire 
not only whether deception is likely to arise fiom the 
initiative of the purchasers thein>-elves, but ali'O whether 
a temptation is likely to be offered to unscrupulous 
traders to make use of an> avrtiiable similarity of name. 
There is no difference, in essence, beiw'een a case in 
which deception has, and one in which it has not yet, 
occurred. .Vnd it is not to the a>tute anil experienced 
dealers alone that the Court has to look. T'he Court 
must consider the oidinaiy chaiacterisiics and the 
normal sense of discrimination, or the lack of it, not 
only of those exuerienced dealers w’ho purchase the 
goods from one another but also of those small retailers 
in district towns and villages who purchase from the 
larger dealers and the “man in the street” who is the 
ultimate purchaser. The Court can also take into 
account, in assessing the liability to deceive of a particular 
mark, the ordinary commercial opportunities for inten- 
tional de' eption by dishonest persons. A trader may 
deliberately set out to filch his rival’s trade by a calculat- 
ed copy of his trade mark or get-up, or he may, while 
astute enough to avoid w'hat he conceive.s to be a 
cynically deliberate copy, endeavour or even be content, 
to get as near thereto as is pos.sble consistently with his 
remaining outside the reach of the (.'ourt’s jurisdiction; 
or he may assume an (>ffen''ive mark or get up by care- 
lessne.ss or even inadvertence. Hut if it results in a 
jeasoiiable probability of deception, the Couit will pro- 
tect ihe owner of the infringed mark in all cases, and 
grant an injunction. {Brannd^ J.) ABDULLA ALLY 
Mohammad v. Mohammad Ebraiiim cS: Co. 157 
1.0. 902-8B.R. 121. 

Passing off — Action for — Injunction— Delay — 

Effect of, 

Meie delay, apart from acquie.scence will not disen- 
title the plaintiff to the grant of an injunction to restrain 
the defendant fiom passing off his goods as those of the 
plaintiff. 13 kep. Pat. Cas. 457; (1878) 9 Ch. D. l76, 

Kef. {Curgenven and Bhashyam Ayyan gar ^ J J ') AB- 
DUL Karef.m Sahib v. Abdul Kakeem Sahib. I 
R. 1931 Mad. 682 = 132 I.C. 660 = 1931 MW N. 
311 = A I R. 1931 Mad. 461. 

-Pasnng vff — Acti >n for — Injunction— Suit for 

— Plaintiff taking up name associated with defendant 
and building reputation — Right to restrain aefendant 
from using that name. 

A person, who takes up a name associated with the 
goods of another, cannot by applying it to his cwm goods 
and building up a reputation in nis own way, seek to 
restrain the person, with \t^ose goods the name was pre- 
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as^(j<.Ute(l aiifi who has not abandoned it from 
continuing to u^e the same. 

Thus where it vvas .shown that the name ‘sait beeriies' 
was u>ed by the defendant for his Ijeedies long before 
the plaintiff came into the market, subsequently the 
plaintiff borrowed that name and built up a liuge trade 
and reputation l)ut nev<^i thelrs> at no time had the 
defendant dis(:ontinu''d his business or the name he had 
bren using, it was held that, under the ('iicumsianc es, 
the defendant cannot be said to ‘‘piss hi> good*' as 
those of the [)laintiff. 11 II 5.30, Kef. mu’ft 

ami Ilha^hyam Avyan^ary J J.^ IIUSSAIN MeAH SaHIB 
V. AiH)UL Rahim Sahib I.R. 1931 Mad. 589 = 131 
IC 829 -1931 MW N. 264 = 33 L.W. 554 A I.R. 

1931 Mad 326. 

— — vfj" — Ai iion for — N<it7irc and scope of — 
Onus of proof . ^ 

A passing-off action is, in essenc<% a suit in defence of 
the plaintiff’ s right of property in the particular name, 
make or get-up, he claims and in the goodwill attributed 
thereto. The planMiff in every case has to establish that 
he has indeed acquiri'd for himself or his goods a suffi- 
cient reputation, under the mark, or undtr the name by 
which, in con^^equent e of the use of that mark, his goods 
have come to be known, to entitle him to treat it as his 
own, and to be protected J.) AbdUI.LA 

Ally Mohammad 7 > Mojiamed Ebrahim & Co. 
157 I.C. 902- 8R.R 121. 

— - ■ — Parsing off — Action far — Points for proof by 
plat ntiff. 

In an action for pa'-siiig off, the plaintiff should in the 
first instance prove tli.it the goorJs sold under their 
label and get-up were gof)ds whicii had a reputation in 
the market as being goods manufactured or sold by 
them, of which the label and get up was distinctive and 
w’ell-known in the particular market and that the goods 
sold by the defendants were a colourable imitation of 
the lalrel and get up of the plaintiff’s goods. {Pat^e, C. 
/. an I Cnnlt/fi\ /.) MOHIDEPJN lUWA 7'. KlGAND 

Pkreumk. Manueaoturhirs 10 Rang 133 ^ I R. 

1932 Rang. 103-137 I C, 391 = A. I R. 1932 Rang. 
114. 

Passing off —Aiti on for — Prohahiltty of de'‘ep- 

tion —I ntcntion — PeUvatuy — Duty of traders to a7Knd 
marks tendtni^ to confuse one laith another. 

In a passing off ac tion it is ii(’(:essary to find an 
intentional copying by the flefendant of the plaintiff's 
mark. 1’he rrlevance of intention is merely that when 
dishonest intention is present, the (’ourt’s task in iletect- 
ing a prol)ability of dec'eption becomes less burden- 
some. There is an onus both of commercial honesty and 
of legal ol)ligation upon traders who adojit marks to 
avoid with scrupulous care anything tending to confusion 
with the mai k of another. If they do not take p.iins 
wdien making a new trade-niaik to make it quite unlike 
an existing one, they do so at the peril of making 
evidence against themselves. No man may sell his goods 
as the goods of another. {Braund^ /.) ABDULLA 
ALLY Mohammad v, Mohamed Ebrahim & Co. 
167 10. 902- 8 RR. 121. 

-^Pasun^ off -‘Action for — Rtc[ht of importer to 

maintain action. 

Where in the local market a partic'ular brand of goods 
is associated with the importers and not with their sup 
pliers, the importei is entitled to institute an action for 
“passing off”. A I.R. 1^24 P C. 187, Kel. on. {^Uach, 
y.) Gasper & Co. Leong Chey & Co. 12 Rang. 
634 -162 I C. 866 = 7 R.R. 176 = AIR. 1934 Rang. 
297. 

•Passin^’^off — Cause of act •on — Test of unrvary 

purchaser — Ahudute identity of articles not necessary 
— Damages — Awarding of ^Essentials, 
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It is by no means necessary that there should l)e ab- 
solute identity between the articles of the plaintiff and 
those of the defendant, nor the fact that the two articles 
when p aced '•tele by side appear dissimilar to the 
European eye is cjf much ccjnsequcnce. The main test is 
that notwiihstdiiding the dissimilarities between the two 
articles, there is contained in the defendant's article 
suih characteristic fealuies as might reasonably lead an 
unwaiy purchaser buying the article to believe that he 
waa buying the plaintitf’s article. For awarding dama- 
ges to the plaintiff, the extent of the sale of the defend- 
danCs articles is very material. The Singer Ma/infac-' 
taring Co, v E'og 18 Ch, D 395; .Sci,\o v- Provt- 
zendo^ 1 Ch A. 1 92, Rtd on. {Page, C. J. and Dafy 
J ) Eastern Asiatic match Co. c/. Kemmendine 
M atch Co., Ltd I R. 1931 Rang. 281 = 134 I.C. 
217 - A I R. 1931 Rang. 213. 

Property in — Acquisition of 

Property in a word, natne or any other trade-mark 
cannot be acquired until the venilible article is put on 
the market, tor no property can be acquired except 
through the pioces^ of sale, or offeiing for sale, in the 
market. Nor can ttieie be pioperty in a trade-mark 
apart from the goods of which it has become the 
symbol. {IVadui^ /.) ANGLO-lMDIAN DRUG AND 

Chemical Co. v . svvasttk Oil Mills Co., Etd. 
69 Bom 373 = 7 RB 444=1551.0.641 = 36 Bom.L. 
R. 1165 -AIR. 1935 Bom 101. 

Right to— If confined to article bearing parti' 

culii*' mai k — English law. 

Unlike as in England where a trade-mark is regis- 
tered not only foi a piaticular article but for a cla^s of 
goods under which Die article falls, in India, the right to 
use a patticiilar tiaile-inark is confined to the article to 
which It Is affixed ; but a plaintiff may prove, liy proper 
and sufficient evidence, that the tiade-mark in question 
has become so identified and associated with his pro- 
ducts that his name would suggest itself to a purchaser 
on senng it on any other product like the one which is 
alleged by the plaintiff to be an “allied” pi ocluct. But 
the acquisition ot an exclusive right to a trade mark in 
respe.'t of a particular commercial article cannot confer 
on the owner thereof a right to prohibit the use by 
others (T such mark in relation to gogds of a totally 
ditlercnt character, {tt^aaia, J ) ANGLO-INDIAN 

DRUG AND Chemical Co r. swastik oil Mills 
Co . LIT). 59 Bom. 373 = 7 R B 444 =155 I C. 641 
= 36 Bom.L R. 1165 = A I.R. 1935 Bom 101. 

— to — ProtectiiH — Cunaitions for grant of. 

Pi otei turn cannot be granted in respect of a trade- 
mark unless the plaintiff establishes that the particular 
mark indicates not merely a certain ijuality of goods but 
also that they are the goods of the plaintiff s manufac- 
tuie. But no claim can be made to a trade- mark in 
respect of a commodity which is neither manufactured 
nor sold by the plaintiff at the date of the suit {IVadia, 
J,) Anglo-Indian drug and Chemical Co. v, 
swash K Oil Mills Co , ltd. 69 Bom. 373 =7 R. 
B. 444 = 155 I.C. 641 = 36 Bom L.R. 1165 = A.IR. 
1935 Bom. 101 

Right to — Suit for declaration — Exclusive right 

to mark to be made out. 

Every one has the right to use any kind of trade-mark 
he likes so long as he does not infringe the right of 
others already acquired. Hence where a plaintiff does 
not make out a case that the right to the use of a certain 
trade-mark is the “exclusive right of property” which 
he has acquired to the exclusion of every one else, a 
relief to declare that the plaintiff has got the right to 
u'je that trade-mark cannot be granted. 6 Rang. 291, 
Kel. i^Niamatullah and Rachhpal Singh, JJf) GaNESHI 
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Lal V Anwer Khan Mahboob & Co. 65 All. 702 
= 1933 A Cl J. 1511 =I.R 1933 All. 316 = 113 I.O. 
810- AIR. 1933 All. 495. 

'Title to — Mode of acquinti m. 

There i-j no protection in this country to a registered 
trade-mark as such and the owner has to prove by 
evidence that he has acquired a light thereto in the 
sense that the trade-nun k or the tradeaiarne is associat- 
ed in the minds of the public with the goods manufac- 
tured by him. {Panfknd‘:e, J.) LOTUS, LTD re MT. 
Nasiunessa Kegam. 151 10. 5 = 7 R.O. 87-38 
C.W.N. 265 = A I R. 1931 Cal. 600. 

'-T rode -name — Coses relating to business name 

and trade mark — Pruutples applicable — Distinction. 

One of the few distim tion.-. between the pttnciples 
applicable to cases relating to business namt';^ and those 
relating to trade-marks is that the rule as to anything 
being common to the trade does not apply to tne former 1 
class, except wher. it is claimed that the business name 
or part ot it connotes the plaintiff’s goods or work. At 
the same time, any w’ord descriptive or other wi'^e, which 
is common to the trade is not sufli lently distinctive to 
found a title to an exclusive right thereto, although the 
man, wdio is the first who uses a business name entirely 
consisting of w^ords common to the trade, is entitled to 
restrain the use of a new name whnh is likely to deceive 
the public into a belief that a rival business is his. 
iRemfry, /.) HORMUS AkdESHAK KaNDAWALA 
ARDESHAK COWASHII DUSTOOR. 61 Cal 671 = 151 j 
I.O. 829=7 RC 535-AIR 1935 Cal 109. 

■ — 'Trade name — Fraudulent u^e of — Suit to res- 

train — Facts to be proved by pluntiff 

In order to justify the Court at a plaintiff’s instance 
prohibiting the defendant firm from using its own name 
in all or any of its business transaLtions, it is essential 
for that plaintiff to establish by pioper evidence two 
facts. He must prove that the w^ord.s in the names r)f 
the firms aie so alike that the latter will be taken as 
the .same as or equivalent to the former, lie must fur- 
ther prove that his firm n.ime has acfpiired a ser'ondary 
meaning, i e., that the word, w’hen applied to goods, 
means that the goods aie the grrods of the pUintiff, and 
of no one eLe. {Lord Russell of Ktll>wen ) WILLIAM 
Dimech V. GOfkrfdg Alessandro Chretien. 
I.R. 1931 P.C. 56=130 IC 312=34 L W. 977- 
A.I.R. 1931 P C. 15 - 61 M L. J. 334 (P C.). | 

— Trade name — F uiudulenf use of—W/iat is, \ 

If the use by the defendants of then firm narn-e dues 
in fact necessarily result in theit goods being taken for 
the goods of plaintiffs, the cemtinutd use by the rlefen 
dants of that fiim name would become fraudulent {Lord 
Russel of Killowen') WjLLIAM DlMlCH v. COFF- 
REDO Ai KSSANDKO Chretien. I R, 1931 P C 56 
= 130 I.C 312 -- 34 L. W. 977 = A I.R. 1931 P C. 15 = 
61ML.J. 334 (P.C.;. 

T rade name — Goodwill of hotel business — IVhe 

thtr passes by sale of premises. 

Ordinarily a hotel connotes the business carried on by 
a person, though sometimes the term is also used with 
regard to premises but it is only owing to their as'*ocii- 
tion with the original business carried on by them. 
Where a person purchased the materials and gardens in 
which a hotel had been run, 

Held^ that the vendee did not purchase the goodwill 
of the business or the right to use the name in which 
the hotel business had been carried on and that the 
vendee could continue the business under the original 
name at some other place, {fai Laf /.) Nizam Din 
zr. Sher Hahaduk. I.R 1931 Lah 859 = 133 I.C. 
891 = 32P.L.R. 642= A.I.B. 1931 Lah. 660. 
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Trade name — Name ivtdely and substantially 

established — If entitled to protection. 

A name which is sulistantially and widely established 
is not on the account any the less entitled to proteriion. 
It is difficult to pciceive why, on the ground of public 
policy or other wi'-e, a reputation, once de facto found to 
be established, in a word of even universal curiency in 
relation to lestiicied class ot goods should be disentitled 
to the pioieciion of the Couits. {Braund, J.) ADDUI.LA 
ALLV Mohammad r-. Mohamed Ebrahim & Co. 
157 I.C. 902= 8 RB. 121. 

T rude namt — Passing off — Action for — Damages 

— Method o f assessment. 

In a suit for damages against the defendai t for setting 
up a similar business in a similar name which was likely 
to lead the public to mistake the defi.ndant*s business 
for the plaintiff’s the methoil of assessment i.s to allow 
the plaintifi’s usual perc< ntage of profit on the diffeience 
I ctwten the plaintitl's, usual gross iiade earning before 
the unfair coMipeiiiion began and his actual earnings 
theieafter, with a lump sum for expected increase of 
business. Where, however, the plaintiff’s business was 
affected by fade depression, and the plaintiff cut down 
his advertising and shifted to cheaper premises, any 
increase of business is eliminated anti .something must be 
deducted for trade depression, change of address and 
curtailed advertising. {Remfry^ J.) IIORMUS 
ardeshar Kandawala r/. AKDESHAR Cowashji 
Dusiook. 61 Cal. 671 = 154 I.C. 829 = 7 BO. 636 
= A.I.R. 1935 Cal 109. 

T rade name — Passing- off — At it on for — Injunc- 
tion., right to — Form of iniunction. 

The plaintiff who was tarrying on business for 25 
years as “Bombay Dyeing and Cleaning Company*’ 
sought to restrain the defendant from carrying on busi- 
ness as ‘‘Bombay Art Dyers and Cleaners 'Fhe undis- 
puted f.icls weie that the defendant secured the premises, 
which he knew had been formerly, and then, but recent- 
ly, occupied by the plaintifl and that he put up sign- 
boaids like the plaintiff’s old signboards in size and 
shape and that on those signboards — or some of them — 
the prominent word was ‘ ikinibay'\ 

Held, that apart fiom the motive of the defendant in 
selecting the name, the name itself, and the ilistrihulion 
and contents of the not'ce-boaids, made it likely that old 
customers of the plaintiffs would take the delendant’s 
shop to be the phuntitf’s and selecting the premises for- 
merly occupied by the plaintiff certainly made it all the 
more incumbent on the defendant to distinguish his 
business from that of the pljintitf and that the plaintiff 
was entilleil to an injunction 

Held a^so^ oveiruling the contention, that the injunc- 
tion should restrain the use of the word “ Bombay^’ in 
connection with any business of art dyeing and cleaning, 
that the injunction should be in the usual foim restrain- 
ing the defendant, his servants and agents from using 
the name “Bombay Art Dyers and ( Icaiitrs”, or any 
other name calculated to induce the belief that the 
defendant’s business was the business of or an agency, 
branch or department of the plaintiff’s business. 
(Remfry, y.) HOKMUS AKDKSHAR KaNDAWALA v. 
ARDtSHAK Cowashji DUSTOOR 61 Cal. 671=164 
I.C. 829=7R.C. 636 = A. IB. 1936 Cal. 109. 

Trade name — Rights in respect of name of busi- 
ness. 

There are tw’o distinct classes of rights in respect of 
the name of a business : One only arises when that 
name or some part of it, whether it be what is known as 
a fancy word, an ordinary word or a geographical name, 
has come to mean the goods of, or to connote the skill, 
probity or excellence of the^ particular business. The 
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TBADB UNIONS AOT (1926). S. 13. 

othtr class of right is to a distinct name, that is the 
right to prevent others from adopting a name which is 
iikel> to lead the public to mistake another new business 
for the plaintiff’s business. This right arises immediate- 
ly on the user of the name by the first person who uses 
it, provided that the name used does not infringe the 
rights of another person. (AV/wAy, /) HORMUS 
ARDKSHAK KANDAWALA V. AKDRSHAR COWA.SHJl 

Dusruok. 61 Cal. 671-1641.0. 829-7 E C. 635 
-A.I.R. 1936 Cal. 109. 

TRADE UNIONS ACT (1926), S. 13-~5mV by Rail- 
way Union — Proper plaintiffs. 

Where in the heading the plaintiff purported to be 
the N.-W.Ky. Union, Lahoie, through two Vice 
Presidents who weie named and the plaint stated that 
the plaintiffs were the Vice Presidents of the North- 
Western Railway Union, Lahore. 

fields that prima facie the proper plaintift was not 
before the Court and that the Union was not pioperly 
represented. {Addison^ J.) N.AV.Ky ADMINISTRA 
TiON V. N. w. ky. Union, lahork. 14 Lah. 330- 
148 1.0. 49-6 RL. 493 = 34 PLR. 975 A.I.R. 
1933 Lah 203. 

TRAMWAYS ACT (XI OF 1886;. S. 6 {Z)—Tram- 
way Order Cl . 13 — Part of undertaking — Land 
used for purposes of Company — Mode of acquisition^ if 
material. 

Where land is acquired for the purpose of the Tram- 
w’ay, the method of its acquisition is irnmateiial for the 
purpose of deciding w'heiher it is pait of the Company's 
undertaking. It is part of the undertaking when it is 
shown that it belongs to the Company and is suitable 
for and used by the Company for the purposes of the 
Tramway such as for stacking sleepers, (^Banerjt and 

yy.) D£hra Dun Mussoorje Ei.fciric 
Tramway Co , Ltd. v. Jagmandar Das. 63 All. 
1009 = I R. 1931 All. 820 - 134 I.C. 244 - 1931 A.L. J. 
1038 = A I R. 1932 All. 141. 

S. 6 (3) — Tiamway Order ^ 1921, Cl. VJ ^Effect 

— Transfer of undertaking — Sanction — Demi-official 
letter. 

Cl. 37 of the Tramway Ordei merely lays down that 
the undertaking can only be transferred with the assent 
of Government previously obtained but does not specify 
any form in which such assent should be expressed. A 
derni official letter by a Secretary to Government in 
the P.W.D intimating that Government will have no 
objection to the transfer is sufficient to convey the pre- 
vious assent of Government. Promoter’s transfer up- 
held, {Banerji and King^ J J-) DEHRA DUN 

Mussoorie Electric Tramway Co , ltd. v. Jag- 
mandar Das. 53 All 1009= I.R 1931 All 820 = 
134 I C. 244 = 1931 A. L.J. 1038 -A.I.R. 1932 All 
141. 

[Rel. 56 A. 330 (347) (Demi-official letter conveying 
previous sanction of Government — Effect).] 

S. 6 (3) — Tramway Order ^ 1921, cl. 37 — 

Mortgage of undertaking— Sanction not obtained — 
Effect. 

The rules laid dow'n in the Tramway order have the 
force of law and a transfer of part of an undertaking 
such as by mortgage without the previous sanction of 
the Government is absolutely void and cannot be rati 
tied. {Banerjt and King^ //) DEHRA DUN MUSSOO- 
RIE Eli-CTRIC TraMWAY CO., Ltd V. Jagmandar 
Das. 63 All. 1009 -I.R. 1931 All. 820= 134 I.C. 
244-1931 A.L.J. 1038 = A.I.R. 1932 All. 141. 

' - “ S. 7 (2) (1) — ^Dtker worksf' workshops not 
included. 

The words “other worrks'’ used in Cl (l), S. 7 (2), 
cannot be construed as including w'^orkshops. T'am- 


T. P. ACT (1882). 

worth v. Manchester Corporation^ (1928) 1 K.B. 533, 
Ref. Workshops are not provided for in the Tramways 
Act. They are provided for in the City Municipal Act. 
There is nothing in the least inconsistent between the 
i provisions of the Tramways Act and the provisions of 
! the City Municipal Act whereby the Commissioner is 
empow'ered to require any one to take out a license be- 
I lore he casts metal, or hammers or break*? iron, or 
heats metal. The Tramways Company are not entitled 
to cast metal or to break or hammer iron or beat metal 
* in their workshops without obtaining license from the 
. Commissioner of the Corporation. {RcillyandAnanta- 
' krishna Ayya>\ J J CORPORATION OF' MADRAS v. 
\ Madras Electric Tramways, Li d. 54 Mad 364 
I -IR. 1931 Mad 417=1301.0. 721-1931 M.W N. 
.73-33 L.W. 224 = A.I.R. 1931 Mad. 152 = 60 M L.J. 
551. 

! TRANSFER — (0 Criminal case. See CRIMINAL 
Procedure Code (1898), 
Ss. 526 and 528. 

i (;z) Decree. See C. P. (’ODE, Ss. 39 

I AND 41. 

(zzz) Suit C. V Code, SS. 22-24. 

TRANSFER OF PROPERTY ACT (IV OF 1882) 

! — Amending Act XX J of 1929 — Retrospective effect. 

I The T P. Amendment Act XXI of 1929 cannot be 
' held to have retrospet live effect. {Addison^ /.) KlDAR 
: Nath v. dungar Mal & Sons. I.R. 1931 Lah. 913 
1 =134 1.0. 289=32 PL.R. 361-A.IR. 1931 Lah. 

I 601. 

I (and Bengal Tenancy Act)— Applicability and 

I relative scope — Distinction between cases falling under 
! the two. See B. T. ACT AND T. P. ACT. 16 Pat.L.T. 

I 6S3-A.I.B. 1935 Pat 608. 

i Applicability — Lease prior to Act — Solenama — 

' Registration— Necessity. See REGISTRATION ACT, 

I S. 17 (1) id). 39 C.W.N. 98 -A.I.R. 1935 Cal. 261. 
I Applicability — N IV F P, 

1 The Transfer of I’roperty Act does not apply to North- 
! West Fiof'tier Provinces but its principles do govern 
j cases arising amongst its residents. (A//r Ahmad, A.J. 
I C.) Gandha Singh Mkhr Singh v. Secretary 
OK STATE. 152 I.C. 231-7 R.Pesh. 47-A.I.R. 
j 1934 Pesh . 101. 

I Applicability — Punjab, 

I The Transfer of Property Act does not apply to the 

Punjab. {Dahp Singh, J.) RA'IAN C’HAND V. 
SM AIL. 149 I.C. 853 -= 6 R.L. 763 (2) = A.I R. 1983 
Lah. 821. 

(as amended in 1929) — Applicability — Punjab. 

j Though the Act as amended in 1929 is not in force 
in the Punjab, the general principles of the Act are 
I nevertheless applicable. {Adatsen and Agha Haidar, 
jj) Mohammad Abdullah v. Mohammad 
lYASiN. IR 1933 Lah 113 = 141 I.C 377 = 34 P.L. 
! R. 246 = A I.R 1933 Lah. 161. 

Lease of bank — Agricultural and non-agrtcul- 

tural — Law gcfveining. 

In a document of lease no reference was made to culti 
vation. Neither wa> there any stipulation as to payment 
of cesses and the true purpose of the lease was preserva- 
tion and rearing of fishes, grazing of cattle on the bank 
being only a subsidiary one. 

Held, that the lease was for non-agricultural purposes 
governed by the provisions of Transfer of Properly Act 
and not by those of Bengal Tenancy Act. 20 W.R. 341 
and 34 C.W.N. 1063, Foil. i^Mitter, J.) BlR BlK- 
RAM KiSHORE MaNIKYA BAHADUR V, AMANADDIN. 
159 IC 236 = 8 R.C. 297 = 40 C.W.N. 166-A.I.R. 
1935 Cal 638. 

■' ■ - Mortgagee — If includes mortgagee decree- holder. 
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T. P. ACT (1882). 

A mortgagee had obtained a preliminary decree on 
his mortgage. Government sold the property for arreafs 
of land revenue and there was a surplus rem lining after 
the satisfaction of the land revenue. Vlortgagee decree- 
holder attached the surplus under S. 73. It was contend- 
ed that after mortgagee had obtained his prelimuiary 
decree the mortgage no longer existed; he was no longer 
a mortgagee, but a decree-holder, and what rights he 
had were under the mortgage decree, that is to say, 
under C. P. Code, and not under the T. P. Act. 

Held that the mortgage must in some sen>e be held 
still to subsist, because the persons having the right of 
redeniplion could exercise that right up to the time of 
the confirmation of the sale of the property in exc ‘utioii 
of the mortgage decree. A mortgagee decree holder 
may be described as a mortgagee in a apotheosi*^, but he 
still can be thought of as a mortgagee. Thewoid 
‘mortgagee* in S, 73, T. P. Act should not be inter 
preted so rigorously as to exclude mortgagee decree 
holders. {^Rastnley and Af-ieney, //) U TheT z/. 
Towp^sHip O fficer, Kawa. 160 1.0. 130-=8 RB 
312-A.I.R 1935 Rang 409. 

Scape — / f exhaustive — English law — Ap pltcabi - 

lity of — St*it for sale by statutory charge-holder. 

The Transfer of Property Act was not intended to be 
exhaustive, and does not profess to be a co mplete Code 
In any case not covered by the Act, the (?ourt i^ entitled 
to apply rules of Knglish law vihich are not inconsistent 
with the Act; and the holder of a statutory charge is 
entitled to a decree for sale. {Lort Williams and 
Costello, y/.) Corpora noN of Cai.cuita v, 
Kumar Akun Chanora Singh a. 61 Cal 1047 = 
60 0.L.J 312-163 10 972-7R.C 414-38 C W.N 
917- A.I R. 1934 Cal. 862. 


T. P. ACT (1882), S. 3. 

defeat or delay their right.s. S. 2 (-/) of the Transfer of 
Property Act contains a highly technical provision which 
is not bm ling on the Courts in the Punjab and cannot 
be invoked to defeat such a suit. (Tek Chand and 
Coldstream^ //) ChaTTRU MaL z/. Mt. MaJIDaN. 
15 bah. 849 = 150 10.888=7 B.L. 30=35 P.L.B 
402 -AIR 1934 Lah 460. 

-Ss. (2) (d) and 54 — Applicability — Sale by 

receiver in insolvency — Not exempt from registration. 
See T. P. ACT, S. 54— APPLICABIUTV. 40 L.W. 747 
-67 ML.J. 746. 

2 (d) — Security bond--- Asst gnment to minors 
on attaining majority — Mode, 

Where a Court obtains a security bond which hy- 
pothecated immovable property to secure a proper 
disposal of the mon^y due to minors, deposited with it, 
an assignment of the secuiity bond in favour of the 
minors o.i their attaining majority in oi der to enable 
them to realise the money from the surety can l)e made 
by an order of the Couit, without any registered deed of 
traiK^fer. (^Sulatman. A C./.^ Mukerfi and Boys, J J ) 
RAM Saran Das v. Yudhishatar Prasad. 63 All 
786-lR. 1931 All. 760-133 10.904=1931 A.L.’ 
J 603-A.lR. 1931 All. 389 P.B ). 

^Ss. 2 (d) and 61 — Transfer in execution of 
decree— AppUcahiltty of S, 5l of the Act » 

S. 5l, T. P. Act, dues not apply to a transfer in 
execution of a decree. (Sulatman, Ktn^ ami Sen, //.) 
Nannu Mal z/. Ram Changer. 53 All. 334 -IE. 
1931 All. 497=132 I C. 401-1931 A.L.J. 273 = 
A.I.R. 1931 All 277 

S. 3— A* tionalde claim— Assignee of co-shareCs 

ri ^ht to recover profits 


•Scope — Transfer of interest in immovable pro- 
perty — Registered instrument not nectssary. 

There is nothing in the Transfer of Property Act to 
suggest that no transfer ot interest in immovable pro- 
perty can be effected without a writing dulv registered 
A.l R. 1927 Sind 200, Rel. on. {Rupchand, AJC.) 
Kalumal Tolaram V Ahmed Nijr Mahomeix 
25 SLR. 405 = 1 R 1931 Sind 117-134 10. 373- 
A.I.E. 1931 Sind 107. 

— S. 2 — Transfer of actionable claim or novation. 

See Transfer pf property act, S. 130. 66 Bom. 
462-AI.R 1932 Bom 446. 

Ss. 2 (c) and 111 (g^ — T enure created prior to 

Act — Acquisition by holder of .superior tenure after A.t 
— If causes merger. 

In view of S. 2 (c) of the T. P. Act, there is no 
scope for the application of S. Ill (d) of the Act to 
tenures which w^ere created before the Act came into 
force. Therefore, where an inferior tenure, constituted 
before the Act, is acquired by the holder of the .superior 
tenure after the Act came into force, there is no merger 
of the one in the other by operatian of law, when it is 
found that the holder has an intention to keep the two 
separate. (R,C, Muter, /.) Raja BEJOY Singh 
Dudhoria V, Tarini Charan Saha. 39 C.W.N. 
694. 

Ss. 2 (d) and 63 — Applicability to Punjab — 

Right of creditor to sue for declaration that transfer by 
debtor ts with view to defeat /its rights. 

The Transfer of Property Act has not been extended 
to the Punjab and the Courts in the Punjab are not 
bound by its technicalities, though sometitues reference 
is made to such of its provisions as embody the princi 
pies of the common law, based on equity, justice and 
good conscience. In the Punjab, crediiois have been 
allowed on general principles of equity, justice and good ; 
conscience, to sue for a declaration that their debtor had I 
transferred his immovable property with a view to I 


A right to recover profits from the co-sharer which is 
enforceable in the Kevemie (.ourt is not an actionable 
claim {'sulaimin, CJ,, Mukerjt and fCtng, J J.) 
L\elu Hingh f'. Changer Sen. 66 All. 624-«6B. 

I A 586-147 I.O. 937 = 15 L E. 29 ( Rev ) - 3 A. W.R. 
I 39 = 18 RD. 32-1934 A.L. J. 1- A.I.R. 1934 All. 
I 165(P.B.). 

, Ss. 3 and 6 {gi)— Actionable claim — Claim for 

s unliquidated damages for breach of contract — A ngn- 
abiltty of, 

i A claim to recover an a.scertained amount is an action- 
' able claim and can be validly transferred; but a claim 
for unliquidated damages for breach of contract, after 
' the breach, is not on “actionable claim’' within the 
meaning of S. 3 anil cannot be transfeired because of 
the provisions of Cl. (t’) of .S. 6, T. P. Act. (('ase-law 
discussed.) {Ntamatullah and Rachhpal Singh, J Jf) 

Moti LaL V, Ragmey Lal. 65 All. 814- 147 I,C. 
629 (2) = 6 R.A. 484 = 1933 A.L.J. 1009 = A.I.R. 
1933 All. 642. 

fR. 10 Luck. 20 (29).] 

S. 3 — "'Actionable clatml^ — Provident fund — 

Right of subscriber. 

The right of the subscriber or depositor to the Pro- 
vident Fund money is a right to get a definite sum out of 
the Provident Fund arising out of an obligation created 
I by the rules of the Provident Fund and is hence an 
actionable claim as defined in S 3, T. P. Act. 36 Cal. 
936 (F R.) and A.I.R. 1935 Cal 271, Kel on. {Nastm 
Alt and Henderson, /J) BHUPATI MOHANDAS v, 
PANINDRA ('HANDRA Chakravakty. 63 Cal 678 = 
62C.L J 369 = 1601.0. 219-8R.O. 412=40 C.W.N. 
102-AI.R. 1935 Cal. 766 

— S. 8 — Actionable claim — Right to recover 

arrears of annuity charged upon immovable Property. 

A right to recover arreas of annuity is a debt and 
though charged upon immovable property, the claim 
under it amounts to an acdonable claim. {Sir Shadi 
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T. P. ACT (1882), S. 3. | 

LaL) SaTINDKA NA'I H z/. JATINDKA. NATH. 62 I. i 
A 265 -63 Cal. 1-42 LW 474-193^ A W.R 
1177-8 RPC 27=37 Bom. L.R. 833=16 Pat LT 
739-= 1936 MWN. 1146-1935 O.W.N. 952=157 
10. 419-39CW.N 1191 = 1935 A L.J 1005-A.I. 
R 1936 PC. 166-69ML J. 603(PC) 

S 3 — Acttonahlc (Litm — Sr cured debt — Trans- 

ferabtlity of debt apart from securtty. 

A delit is distinct from the seiuiity. A debt se* ured 
upon immovable property does not become idetitified 
with it, it exists as movable juopeity. 'The debt can 
be tran^fcT'^ed without the se('unty. The effect f)f the 
definition of “action, d)le claim’* introdu.ed by the 
Amendn^a Act of l9tH) is only to restrict the statutory 
rights on transftr such as tlie right to sue in the ti ans 
ferees* name, etc., to such transfei s as aie tran‘«fers of 
actionable claims as defined. Uut it^tloes not mean that 
the debt without the security cannc)t be made the subject 
of tr.Jiisfer at .dl. { Lot d Atktu.') Tu K iMPFklAL llANK 
oi‘ INDIA 71 Thk Hi n(;al National Hank, i/id 58 
lA. 32 5 -59 Cal. 377- I. R. 1931 P.C 299 =134 10 
651- 33 Bom. LR 1338 34 L W. 669 - 35 C W N. 

1034 1931 M.WN. 910 1931 A L J. 804 - 64 C. 

LJ 117-AIR. 1931 PC. 245-61 M L.J. 689 
(PC). 

[Appl 56 M.LJ. 380 ( S82). Expl & Appl 62 I.A. 
115(12.1) J 

(aa amended), S. 3 — “ ActioimHe iiatm”— 

Unpaid driver dibt 

\ claim to unpaid dower delit is an actionable claim 
as now’ defined in S. 3. {Pullan and NuimatuUahy JJ) 
AMIR rf\s\N Khan 7 Mahomkd Nazir H\san 
64 All 499 - I R. 1932 All 254-136 1.0.833- 1932 
ALJ 275 -AIR 1932 All 345. 

S. 3 —Attt station by ai ktiowled i^jnent of maik, \ 

The woid *at tested’ in .S. 3 as amended covers the per- 
sonal acknov\lc\lgmttit from the executant s)f a signature 
or mark. Wheieone of the attesline; vviinesses gave 
eviclem e that the attesting witnesses weie prestnt when 
/, exu uted the docum.-nt and the executant m,.de Itis 
sigiialiiie in his pie^ence and the attesting witnesses 
W'eie mesent when A exc'cuted the document and n>ade 
their maiks. 

//c6/, that the deed was \alKlIy attested. {A/iikerji, 
/.) KAM CHARAN 21 . lUlAIRON 53 AU 1-I.R. 1931 
All. 353 -=131 I.C. 241- 1930 A Ii J. 1561-AIR. 
1931 All 101. 

[Dlss 6 laick. 619 (634). Overr. 54 A. J()5l (3058) 
(F.H.).] 

S. 3 — Attestatii n — Amending Act XXVII of 

1926 — Retro^piCttre iffect. 

The word ‘attested’ as defined by the Amending Act 
XXV II f'f 1926 takes letrosnc'ctive effect because of Act 
Xll of 1927. Wheje a mortgage suit was filed in 1925 
and at the liial ihci defendants admitted exev'ution but 
contested the attestation ane one of the two atte'‘ting 
witnesses when examined staled that be did not see the 
defendants sign tlieir names but that they admitted exe 
cution befoie him and the other witness and thereupon 
they signed their names as witne'-ses 

IIe/d\ that the mortgage bond was proved to have been 
duly attf^'-ted. (A'. A”. Gfiose / ') IM-OVAKAR MUKtR 
JEE 7 f INDRA Nahayan (Jhdsh. I.R. 1931 Cal 836 
= 134 10 631 = 63 C.LJ 326. 

S. S^Aitestution — Aiumo attestandi. 

Attestation me.ms a certain act with reference to exe- 
cution of the instrument. The act must be with the in- 
tention of attesting the executant’s signature, it 
must he QU)i\e v^Uh aninio attestandi, {Hasan, C, J, 
and Bi heshoar Math, /.) CHANDRANI KUER v, 

Shko Nath. 6 Luck 619 = I.R. 1931 Oudh 273= 
132 I C 337 -14 O.L.U^.3C: = 8 O.W N. 194 = A.I.R. 
1931 Ottdh 146. 


T. P. ACT (1882), S 3. 

I S 3 (as amended by Act XXVII of 1926)- 

1 AtteUation — Affect of amendment — Mortgage held in- 
valid prior to amend ment. 

Although the amerulment of the law made by 
Act XXVII of 1926 was intended by the legis- 
latuie to have retrospective effect and to validate 
mortgages executed before the amending Act was 
passeil, still the legislature did not intend to validat( the 
mortgages held by a competent ^."ourt to be invalid for 
want of proper attestation according to the law then in 
foice. Eyre v. IVyn/f Mackenzie, (3 896) 1 Ch. 135 and 
f)ay V. Kelland, (1900) 2 C’h 745. Kel {Kupihand and 
Wild. JJX IlARBHAtiWANDAS V. GHULAM SHAH. 

25SLR. 59=IR 1931 Sind 79 = 131 I.O. 719 = 
AIR 1931 Sind 64. 

S 3 (as amended by Act XXVII of 1926)“ 

Attestation— J nsufpcient attesiatnfi — Dted executed by 
pard anas fit n lady. 

If the altesiois to .1 deed of mortgage exet.uted by a 
I gosha lady did not her sign it, the Jacly dit! not ac- 
I knowledge her ‘•ignatuie tu it, and the attestators them- 
selves dill not sign the instrument in the pteseiice of the 
latly, the instiument is nor projieily attested within the 
meaning of the term ‘atte.^ted’ as defined by the Amend- 
ing Act of 1926. (Beas/ey, C.J. and ( ui gcuvcn, J.) 
\ KNKATA JA(;ANNAI)H A K AO VlNKAIA KUMARA 
Mahipa'jhi SiJKVA K\n Ib'HVDUR. 64 Mad. 163- 
33L.W. 95-136 I C. 38-IR. 1932 Mad. 246 = 
A.I.R. 1931 Mad. 140-^= 60 M.L J. 56. 

S. 3 — Attestati on — I u sufii.ient attedation— Deed 

by pardanashtn laly — Admission by fiei as to thumb im- 
precision on deed . 

A partlanctshin lady plaied hei thumb inipresv.ion on a 
d<)cuinent and there was a thn k cuitain separating her 
from the other people It wa^ found that slie could not 
see the attesting witnesses from inside nor was her at 
teniion called to lire fact that they were signing the deed 
as attesting witnesses. 

Held, that the admis‘‘i()n by the lady as to the exis 
tence of her thumb impression on the ileed did not do 
away with ihe neiessiiy of proof of proper attestation 
ami th.it the attesting witnesses m the case louhi not be 
sard to havesignt^cl h^-i prr sente and that theie was 
no pr(*j)er atle'-tatiiai. [JWizir IIa\an,(' J. and Smith, 
J.) MUSHARRAEI HFCAM 7i. K UN DAN LM.. 9 
Luck. 12=6 IR (Oudh' 12 - 1441 C. 860 = 10 O.W. 
N 724-AIE 1933 Oudh 365 

[Reversed 63 I.A. 32() (P.C ) J 
S. 3 — Attestation — Knmvtedge of contents. 

Meie atie^talirm cannot necessarily import knowledge 
of the contents of the document, much Itss can it amount 
to a sanction of the alienation, l-iule applied to attes- 
' tation by kazi of transfer fltecl executed by mutawalli. 

{Patkar and Murphy. JJ) HaMIDMIYA SaKFUD- 
1 din V. Nauinda^ JiVANji 57 Bom 709=148 I.O. 

: 385 = 6 RB. 294 = 36 Bom. LB. 252-A.IB. 1933 
I Bom. 217. 

I S 3 (as amended by Act XXVII of 1926)— 

Attestation by maik>man — Validity — “Signed the 
instrument” — Meaning of See GfNE^AL CLAUSES 
; ACT, S 3 (52). 68 Mad 220 = 68 M L J 191. 

' S. 3 — Attestation — Mortgage — Essentials of 

valid attestation — No evidence that the witne-ises signed 
in the presence of the executant — No suffic ient attesta- 
tion. Evidence ACT, S. 71 — attesting wit- 
ness, 1931 ALJ. 342 = A I.R. 1931 All 411. 

Ss. 3 and Attestation — Signature affixed in 

presence of one witness only — Mortgage deed —Receipt 
clauie St gned by moftgagor and attested by tioo witnesses — 
Signature of Registering Officer and of identifying wit- 
nesses — Sufficiency of attestation — Evidence Act, S. 90. 
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i T. P. ACT '1882), S. 3. 


At the foot of the \MtnefeS cUuse in a deed of mort- 
gage, the mortgage was signed b> one .ittesiing witness 
only ; below that >ignatuie and attestation, there was a 
receipt clause by the nioitgagor adndtting receipt of 
consideration and signed by him, winch signatuie was 
witnes^td by two poisons, one of whom had atte-ted his 
signature to the execution of llie document. On the 
same day, on the day of execution during the re- 
gisi ration of the docunicMit, tiie niortgagoi admitted 
execution, signed the endorsement, he wu'* idenlifieil by 
a witness wlm too signed below, and finally the Sub- 
Registrar signed the endorsement ; the Sul) Kegistiar 
also wiote anotlier endorseaiient ''taliug lliat it wa''regis 
tered wiiich loo was signed by him. j 

//c A/, (1 ) that the mortgage deed was not validly | 
attested as contemplated by S>. J ami Ih Aa, and 

that the signaiuies of the witnesses to the it‘«.eip' i lause 
amounted only to an ai know lodgment by taem that the 
mortgagcjr admitted reieipt of ilie consideiation ami hatl j 
signed the deed in that place fcjr tliat pm pose and was I 
not a valid attest. ition ; {2) that neither the signatuies , 
of the Sub- KegistiUi not that of the identifying witnes^'Cs 
at the registration constituted an atlestatiun wiihin the 1 
meaning of S. 59; (3) that what look place Ixfoie the 1 
Registeiiiig Officer h.id nothing to do willi and could not j 
be looked at f ir the purpO'.e of pioving, itle'tation of i 
a document lequning regisiiaticai and that ihe KcgisHa- ! 
lion Act assumed that the d<xunieol scnight to be re-gis j 
tered was a document eoinpltte in all css(*ntials before it [ 
was piesciUed for legisti aiion ; and (4) lh.it in such a 
ca-e, even it the doeumenl ')e over thiity years old, the } 
Court was not enliilcd to pfesume that the executant | 
ami the atlesfiiig W'lines.sts wMe all piesent <uid maile j 
then Mginturc-'s at one and the same time in each other’s j 
pitsenee. Uilaikiiudl , J .) II \kKlSANI>AS 7) DWAR 

KADAS. 16HC, 374- 8 R.B. 3-12 =37 Bom.L.R. i 
913 -A,IR. 1936 Bom 94. 

S, 3 tas amended by Act XXVII of 1926)— 1 

e of /-fi st( O/fictr, j 

'1 he signatuie ol the Regisirii oi .Sub Registrar on the | 
back ol the document registered by him may be treated j 
as a Valid altestatjQii, hut before tliat can be done, evi- ! 
dtnce IS rieec-ssary to establish that the Kegi-iiering Officer 1 
signed the docu «iuit in the presence of the exe( utant. ! 

uHif KiHo^ J,) NAdAMMA z/. VknkAT j 
kamavya. 68 Mad. 220-154 I C 777-7 RM. 497 ' 
- 40 L. VV. 937 - A.I E. 1936 Mad, 178 (2) - 68 M.L. 
J. 191. 

• Ss. 3, 69 and 1.2Z — Aitestutti n — Sif^mifure of 

Regtitrar — Gift deed Aftt’.daiion by one iviHu'ss only — 
V aiidity — Registrar y if an nftesiiiig uitnr»s. 

'Ifiere is nothing in law to prevent a Kcgi-^^trar fiom 
being tieated as an attesting witness to a deed of gift 
registered by him, even though tlie .signatuie of the 
Registrar might have been made alio nituitUy to '^ati^fy 
the requirements of the Registialion Act provided the 
conditions fur a valid attestation under the 'Piansferof 
Properly Act are fulfilled. But a deed of gift which on 
the face of it is attested only by one witness, whose 
name alone appears as such, cannot be held to be a 
validly aitesieU document, when there is no evidence to 
show that the Ri'gistering Officer had signed in the 
presence of the executant, although the endorsement of 
the Registrar shows that the executant had arlmitted 
execution of the document before the Registrar. (AVy, 
/.) NlLlMA BASU Z). JOHARLAL SaKKAK. 61 Cal. 
626 = 1611.0.1063=7 R.0.216=38 C.W.N. 763== 
A.1 B. 1934 Cal. 772. 

8 . 3 — Attestation — Signature of Sub • Regi strar 

— Sufficiency of* 


In the absence of evidence that the Sub Registrar 
affixed his signature or put his .seal on the mortgage bond 
in the presfciu e of the lady executant, it cannot be '.aid 
that the bond was properly attested 48 C.I.J 28l, 
Foil. {A/itfc-ry /.) IlhM C:haNI)RA UaG V. (JUIRAM 
Das. 150 1 C. 762 - 7 R C. 44 - 68 O.L J 646. 
S. 3 — Attc^/iitto/i — ir/i,^n ofe rates as estoppel. 

Where an attesting witness is pieseut at the trans- 
action and attests tiit dtid having heaid its ('ontents, he 
is estopped from chaliengmg (he tight of the transferee. 
20 Cal. 296 (IhC.f, Rd on yAJahrmed Noor. J ) 
Bha(;wat Rai 7l (Jokakh Rai 160 I.C 765 = 7 R 
P. 19 = A I.R 1934 Pat. 93. 

S. 3 Attes tea .hi nou -/ < do /// of exeeution 
toivitness — Statement by attestnrd ''unhuss—Suffuiency 
of. • 

W’here one of the witnesses wdv) identified the ^xecu- 
tant before the Sub- Rtgisfrar depostd that befoie he 
signed the iloLument as an identifying witness he le- 
cetved personal .icknow ledgment fi\ni the executant of 
his signature. 

//cv</, that the witness must he deemed to be one of 
the att« Sling witnes>es within the meaning of S. 68 of 
the FvideiK e Act and that the deed was duly proved. 
{Sub/iedar and PoUock .1 / O.) Mr. ( 'H UN NlHAl r . 
GlKDHAKlI.Al.. 16 N L J. 319. 

s. 3 (as amended by Act X of 1927)— 

Attested'^ --'D. fimtton has >t’tio.\pe, tiTe opentiion. 

When the inteniion of the legi^l.iture is cle.ir, effei't 
must ht given to it. 1'he arncndnu-iu made by Act X 
of 192/ was lutciuled to give the definition of “attestetP’ 
leliospeclive clfeit and Iho meaning .f ih.it amendment 
cannot l»e contiollrd by tliegener.il s.iving . lause enact- 
ed in that and -ubstqueiil Acts. A i.f<. i‘q28 Mad 773, 
Diss. fi(im. ijadson, A. /. C.) PkaHHUIaI. 7^. 
JHADURAMSAO. I R. 1931 Nag 97 - 132 1 C. 449 = 
A.I.R. 1931 Nag. 95. 

S 3 (as amended by Act XXVII of 1926, 

S 2)—'Atte‘(eii*'^/hrji n signing on hehnl f of the 
executant — Capacity to attest. 

A person who signs on beh.'df of the illiterate execut- 
ant of a vlocument cannot also sign attestor of it 

4b c. 438 and 40 M 550, Foil (Curgenren, /.j 
VkNKATARAMAYVA 7C N’AtbVMM A. 136 I.C. 343 = 
I.R. 1932 Mad. 295-35 L.W. 233- 1931 MWN 
1242 = A.I R 1932 Mad 272. 

Ss 3 (as amended by Act XXVII of 1926, 

S 2) and 123 — “Alie.slttl”— .Signatuie by attestor- — 
Necessity for — .Marking— Invalidity of —Amending Act 
let respective. T. P. ACT, SS. J 23 AND 3. 1931 

M.W.N 1242. 

” ' ' S. 3 — '' Attested*' — St gnature and endorsement of 
Sub Regidrar — Sufficiency of. 

Before the endorsement by the Sub- Kegi.strar can be 
tieated as valitl attestation, it must be proved that he 
signed in the preserve of the txei utant. 60 M I..J. 302, 
Foil. {CurgenveHy J.) VkNK ATARA MAY VA 7J NAG- 
amma. 136 I.C. 343 = IR. 1932 Mad. 296 = 36 L. 
W. 233= 1931 M.W.N. 1242 = A.I.R. 1932 Mad. 272. 

S. 3 — "Immovable pruptrty" — Debt secured on 

immovable property — Natuie of 

V^r Lord Atkin . — “The debts may be secured either 
on immovable property or on merchandise, ihty must be 
wholly secured or partly secured, the security may have 
been given when the debt was created or la'er, but in 
any case the debts exist as movable property and do not, 
if secured, become identified with the security or trans- 
formed into land in the one case or merchandise in the 
other. The separation between debt and security is well 
established.'* (Lord Atkin*) THE IMPERIAL Bank OP 
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INDIA V, The Bengal National Bank, ltd. 68 

I. A. 323-69 Cal. 377-I.E. 1931 P.O. 299 = 134 I.C. 
661 = 34 L.W. 669-33 Bom L.E. 1338 = 35 O.W N. 
1034 = 1931 M. W N. 910 = 1931 A.Ii. J. 804 = 64 0 L. 

J. 117 - A.LE. 1931 P.O. 245-61 M.L.J. 689 (.P.OO- 

■S. 3- — Immovable property — Mitt gage of frutt- 
bearing trees — Formalities if need be complied with. 

Whether or not a mortgage of fruit-bear mg trees is a 
mortgage of immovable propei ty is a question dependent 
in each case upon the intention of the contracting paitiet> 
and cannot be settled by an indexible rule. Where there 
is a mortgage with possession of fruit- bearing trees with 
the intention that the mortgagee is to remain in posses- 
sion during the years of the mortgage and enjoy the 
fruits and should not cut down the trees so as to convert 
them to either timber or firewood, i^ must be held that 
the trees so mortgaged were either iiimi<jvable property 
or at least an inteiest in immovable property and 
the mortgage should be effected with the formalities 
prescribed by S. 59, T. P. Act. (vS>//, /.) SHIV DayaI. 
z/. PUTTU Lal. 64 All. 437 -IE. 1932 All. 641 = 
140 1.0. 491= A.I.E. 1933 All. 60. 

S. 3 — Immovable property — Mortgagee's ri '^hts. 

Mortgagee rights aie indisputably immovable pro- j 
perty. Lven a mot tgage debt is immovable property, as 
it is not an actionable claim. {Tapp, J ) BaNAR.SI 
Das Kam (,HANJ3AR. I.E. 1933 Lah. 116 = 141 
I.C. 421 = 34 P.Ii E. 233 = A. I.E. 1933 Lah. 210. 

S. 3 — Notice — Constructive notice — Appluabi- 
hty — Kanom — Renewal — Omission of meh harathdar to 
enquire. 

In the case of holdings under a Kanom Kuzhikanom 
and other similar demises, the tenants do a» a matter of 
fact expect renewals, A rnelkanomdar therefore who 
does not make enquiries whether the tenant has a 
renewal in his favour should be deemed to have con- ! 
struct! ve notice of the renewal and the nielcharth cannot j 
be enforced as against the kanomdar. Uoctiine of; 
constructive notice discussed. {Reilly and Ananta- j 
krishna Ayyar, /J.) KaLYANI v. KkiSHNAN NaM I 
BIAK. 55 Mad. 619 -I.E. 1932 Mad. 489 = 138 I C. 
78 = 35 L.W. 307- 1932 M.W.N. 193-A.I.R. 1932 
Mad. 306 = 62 M L. J. 626. 

S. 3- -Notice — Constructive notice — Hanker and 

customer — Kate of interest charged on overdraft — 
Knowledge and ratification of. See BANKER AND 
CUSIOMER. 59 Cal 662-A.I.R. 1932 Cal. 621. 

3. 3— *Notiie'— Constructive notice— Plea of 

bona fide purchaser — Attestation by purchaser of deed 
creating charge — Close relation with the family and \ 
circumstances. 

In accordance with the terms of a deed of partition 
between the plaintitf and his brotheis, defendants 1 to 3, 
the plaintiff claimed a charge over the properties of the 
first defendant in respect of certain dfjbts which he had 
been oDligeil to pay on his behalf. The fifth defendant 
lesisted the claim by pleading that he was a bona fide 
purchaser of those properties from the first defendant. 
That plea W'as negatived by the Court on the following 
grounds: (/) The fifth defendant was a close relation or 
the plaintiff’s family. (/;) He w'as closely connected 
with the negotiatims and discussion pieliminary to the 
execution ot the partition deed {in) He was the first 
attestor to the partition deed, {iv) In pursuance of that 
partition deed, the fifth defendant’s w'lfe had filed a 
suit for paitition against the plaintiffs family in respect 
of her mother's property, {v) In the sale deeds of the 
various items of the properties in favour of the fifth 
defendant, specific meption was made of the partition 
deed to account for the vendor’s title. 


T. P. ACT (1882), S 3. 

Held^ that, under the circumstances, the fifth defen- 
dant had notice of the clause in the covenant creating 
the charge; even if not, his omission to ascertain the con- 
tents of the partition deed should be construed as wilful 
abstention from an enquiry which he ought to have 
made. The charge in favour of the plaintiff was there- 
fore binding on the fifth defendant 16 M. 301, Ref. 
{Cur^emen and Sundaram Cheity, JJ.) ABDUL 

1 Kazak Rowther v. Abdul Rahiman Sahib. 1933 
I M. W.N. 1013 = 38 L W. 463 = 149 I C. 287 = 6 R.M. 
! 629 = AI.E. 1933 Mad. 715 = 65 M.L J. 390 

~ ■ S. 3 — Notice — Constructive notice — Property 

known to be in possession of tenant. 

If a person, who purchased land belonging to hi', 
vendor, knew that the plaintiff was in possesMon thereof 
all along only in the capaLity of a tenant, puma facie 
there would be no need for him to institute further en- 
quiry unless it is shown that he had reasons to susprct 
that the possession of tenancy had suddenly changed 
into one of ownership. {Rama Raoand Sreenwasa Iyer, 
JJ.) Thimmiah V. Venkappa. lOMysLJ. 67. 

S. 3 — Notice — Construittve notice — Property ni 

possession of tenant — Lessor's title — Notice of. 

The authorities do not go so far as to lay down that 
where there is a tenant in posses-ion of the property it 
is incumbent upon an intending purchaser not only to 
ascertain what the tenant’s rights are but also who is his 
I lessoi and w’hat is that lessor*s title. The meie circum- 
I stance therefore that the property was in possession of 
I a tenant who, if questioned, would have named the les- 
I sor is not by itself sufficient to fix the purchaser with 
constructive notice of the nature and extent of the les- 
sor’s title. J6 Cal, 414 and 21 Bom. 408, Rtf. {Ciirg nven 
and Cornish, JJ.) SITTAYYA v. KqtayYA. I R. 1932 
Mad. 27 = 134 I.C. 1211 = 34 L.W. 669 = A.I E. 1932 
Mad. 71. 

— S. 3 — Notice — Constructive notice — Rci^istration, 

Ordinarily speaking, a purchaser must be held to 
have notice of a prior legistered mortgage unless spe- 
cial circumstances are shown which wilfexcuse him from 
1 not making a searcli in the registration office. {Baguley, 

I /.) MaUNG HLAW V. M.N.S. (.HEl'JYAR FlRM. 

} 6 I.R (Rang ) 27 = 145 I.C. 118 --- A.I.R. 1933 Rang, 
j 163. 

I S. 3 — Notice— Consti nctive notice — Registration. 

j The registration of a prior tiansaciion is notice to a 
I parly entering into a transaction with respect to the same 
I property on a subsequent date. 48 C. 1, Cons. {Mukerjt 
and Bennet, JJ.) RaM I.aL v. ShiaMA J,AL. I.R. 

! 1931 All. 342=131 I.C. 38 = 1931 A L.J. 73 = A.I.R. 
1931 All. 275. 

3. 3— Notice — Constructive notice — Re s.i strati on. 

The mere registration of a mortgage is not per se 
constructive notice of the moitgage. No legal obliga- 
tion is cast upon an auction-purchaser to search the 
registry before he bids at the action. {Sulaiman, King 
and Sen, JJ.) NaNNU MAL v. RaM CHANDEK. 63 
All 334 = I.R 1931 All. 497 = 132 I C. 401 = 1931 
A.L.J. 273 = A.I.R. 1931 All. 277 (F.B.). 

3, 3 — '‘^Notice’' — Constructive notice — Registra- 
tion of sub-mortgage — Omission to search the register 
— Gross negligence. 

Neither under the old law nor since the amendment 
is it the law, that registration of a sub mortgage itself is 
notice to the original mortgagor. But as the plaintiff in 
a mortgage suit is under a duty to Court to implead all 
parties interested in the property, his omission to search 
the register amounts to gross negligence, sufficient to fix 
him with constructive notice. 48 Cal. 1 (P.C.), Ref. 
{Reilly and Anantakrishna Ayyar, JJ.) ViSWaNaTHA 
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T.P. AOT (1882), S. 3. 

Ayyar V, CHiMMiKUTTi Amma. 66 Mad. 320=“ 136 
1.0. 635 -I.E. 1932 Mad. 119 = 1931 M.W.N. lUl 
= 31L.W. 635=“A.I.E. 1932Mad. 115=“ 62 M.IiJ. 
272. 

—3. 3 — Notice — Constructive notice — Registration 
— Punjab, 

As the T.P. Act is not in force in the Punjab, the 
question whether registration is or is not notice in that 
province would depend on the facts of each case. (^Bhtde, 
/.) L). A. V. College Registered Society, 

JLahore V, Umrao Singh. 167 I.O. 92 = 8 R.L. 84 
= A.L.R. 1936 Lah. 129 (2) = 37 P.L.R. 168-A.I.R. 
1936 Lah. 410. 

S. 3 — Notice — Omission to make enquiry — Gross 

negligence — Effect of, 

A purchaser of an item of property comprised in a 
mortgage, who makes no enquiry whatever as to the 
existence of encumbrances on the property must be held 
to have had notice of the existence of such encumbran- 
ces within the meaning of the T. P. Act piior to its 
amendment in 1929. Thcugh mere registrauon might not 
be notice, when there is evidence that he made no en- 
quiry, notices of the mortgage can be inferred from the 
evidence which amounts to gross negligence in not mak- 
ing any enquiry. {Mitter and Pattersons J/.) BENGAL 
Coal Co , ltd. v. Sitaram Chat terji. 169 1 0. 
169=610.L.J. 660 = AI.R. 1936 Cal. 667. 

S. 3 — Notice — Partners — Notice to one partner 

— Effect asagiinst other partner, 

A notice sent to the firm of K and P and received by 
Ps a member of the firm, is just as good a notice as if it 
were directly delivered to K himself. (Case law reviewe- j 
ed. {Tek Chand and /fgha //aidor. //.) KanhaYA 

Lalz/. Devi Das Jagannath. 12 Lah. 328 =IR. 
1931 Lah. 417 = 131 I.O. 289 = 32 P.L.R. 40 = A.I.R 
1931 Lah 227. 

3. 3 — *'N<'tice** — Proof of — Attestation. j 

• Attestation does not involve the witness in any know- 
ledge of the contents of the deed nor fix him with notice 
of its provisions. 44 C. 186 (P-C.) and 49 C. 334 (P. 
C.), Rel. (Tek Chand and Monroe s //•) FazaL 
Hussain v. Jiwan .Shaw. 14 Lah. 369 = 1 R. 1933 
Lah 86 = 14110. 454 = 34 P.L.R. 196 = A.I.R. 1933 
Lab. 661. 

S. 3 — Notice — Proof of— Attesting joitness — 

Knowledge of contents. 

It is true that merely by signing a document as an 
attesting witness a person cannot be said to have know- 
ledge of its contents but there may be circumstances 
when he would be deemed to have notice of the contents 
of the document.s. (/“c^ ChanJ and Agha Haidar^ //•) 

Tarabaz Khan v. nanak Chand. I.R. 1932 Lah. 
447 = 138 IC. 263 = 33 P.LR. 686 = A.I.R. 1932 
Lah. 566. 

S. 3 — 'Notice' — Purchaser of portion of bhag in 

possession — Substqutnt purchaser of entire bhag— 
Failure to inquire, 

R was the prior purchaser of an unrecognized portion 
of a bhag from the bhagdar. A who was the subsequent 
purchaser cf the entire bhag sued for possession from R, 
A had inquired of the vendor and the talati and was 
assured and correctly that R was entered in the record- 
of-righls as a tenant. A however failed to inquire of R. 

Helds that in absence of a finding by the lower Courts 
that A deliberately refrained from going to R because A 
doubted the information of the vendor and the talati as 
to the record-of- rights, the abstention from inquiry from 
R did not amount to wilful or gross negligence amount 
ing to constructive notice. (^Madgavkar, /) Z.WER- 

CHAND z/. Jesang, 33 Bom L.R 499=135 1,0.431 
= I.R. 1932 Bom. 79 = A.I.R. 1931 Bom. 430. 

* Q. D.— M— 215 


T.P. AOT (1882), S. 6. 

^S. 3 — Voiice — fVtll registered. 

Though a will is registered, except the executant or 
his agent no one else is competent to take inspection or 
copies and it will be scarcely justifiable to take 
registration as sufficient notice for the purposes of 
limitation. {Dahp Sinqh and Bhide^ JJ.) GOP.4L 
Singh v, Thakar Singh. A.I R. 1936 Lah. 313. 

S. 3, Expls. I and II — Applicability — Co- 

sharers — ‘Sale by one of joint property by registered deed 
— If notice to others — Possession of vendee — If adverse, 
.9^^ Co-sharers— adverse possession. 1935 R.D. 
267. 

Ss. 4 and 59 — Scope. 

S. 4 properly read means, so far as it is applicable to 
the case of mortgages that if and when a document 
of mortgage is executed it must be registered as provided 
in the Registration Act, but this section does not in any 
way do away with the effect of S. 59 which cxpiessly 
provided that in certain areas a mortgage can be only 
by means of an instrument in writing, {jai Lai and 
Abiul Rashid , JJ ) GURDAS MaL v. PUNJAB SlNDH 
BANKLrn, Rawalpindi. 6 R.L. 465 = 147 1.0. 
942=35 P.L.R. 249 = A.I.R. 1933 Lah. 972. 

— " S. ^—Future property — Hypothecation of moV'^ 

ables — Validity, 

A hypothecation not merely of movables existing on 
the promises at the time but also in lespect of movables 
which might be subsequently acquired and brought there 
is valid, though it is not governed by the Transfer of 
Property Act or by the Contract Act (Case-law Ref.) 
{Mukerfi and Guhas JJ.) H. V. LOW & CO., LTD. 
V . Pulinbiharilal Singha. 69 Cal. 1372=143 1.C. 
193 = I.R. 1933 Cal. 372 = A I R. 1933 Cal. 164. 

Ss 5 and 53 — "Transfer of property'* ■ — 

Partition in Hindu joint family — If transfer — Effect 
of fraud, 

A partition in a Hindu joint family by which the joint 
family property has been divided by metes and bounds 
is a “transfer of property” as defined by S. 5, T. P. Act, 
and wlien bu».h partition is effected with a fraudulent in- 
tent, S 53, T. P, Act, would apply to it, {Barlee and 
Sc / isJJ .) Waman Ramkkishna z». Ganpat Maha- 
DEO. 60 Bom. 34 = 160 I.O. 242 = 8 R B. 255 = 37 
Bom.LR 925 = A.I.R. 1936 Bom. 10. 

S 6 — Nonexistent property — Assignment of — 

Effect, 

Where tlie estate of interest which a deed of assign- 
ment purports to assign has at the date of deed no 
existence, it is well settled that rt ither at law nor in 
equity can the as'-ignment of s irfi an interest operate 
according to its tenor. In equity such a transfer may in 
certain circumstances create t cjuitable rights but at law 
it is useless. Sweet v. Shaio 3 Jur. 3l7; Collyerv, 
Isaacs, 19 Ch. D Pet fotming Right Society v, 
London Theatre of Variett, s, (1922) 2 K. B. 433 and 
(1924) A.C. 1, Ref. (^Lord Blanesburgh.) AVeLINE 
SCOTT DITCHAM V . JAME.S J MILLFR. I R. 1931 P.O. 
276 = 13410 324 = A.IR. 1931 P.O 203 (P O.) 

S. ^—"Property of any kiml' — Provident Funa 

— Transferability, 

The amount due to a subscriber out of a Provident 
Fund is a debt or actionable claim and is therefore 
“property” within the meaning of the Transfer of Pro- 
perty Act and can therefore be validly assigned by the 
subscriber. (^Nasim Alt and Henderson, J J,) BHUPATI 
MOHAN DAS V . PH\NI\nRA CHANDRA CHAKRA- 
VARTY. 63 Cal. 578 = 62 0 L. J. 369 = 160 I C. 219 = 
8 R 0. 412 = 40 O W N. 102 = A I.R 1936 Oal. 756. 

S ^—Property— Transferability — Presumption 

— Non-transferahle proper^ — Unus to prove. 
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T.P. ACT (1882), S. 6. 

The general rule is that all property is transferable, 
and the onus of proving that a certain property is not 
transferable lies upon the person who so asserts. The 
onus is heavier where such person has borrowed money 
on the strength of a mortgage-deed in which he pro- 
fesses to have the power of transfer. C.J, and 

Zia til- Hasan, /.) SHAMS ARA BeGaM / . KaKHR 
JEHAN Begam. 169 1.0. 311 = 1936 O.W.N. 1232= 
A.I.B. 1936 Oudh 121. 

S. 6 — Religious office — Office of mntawalh — 

Transferability. 

It is an elementary principle of Mahomedan Law that : 
the office of a sajjadanashin or a matawalli of a religi- 
ous endowment cannot form the subject of transfer by 1 
sale or mortgage. {Tek Chand and Agha I/auiar, JJ.) I 

Haji Ali Mahomed z/, aniuman j-Islamia, 
PUNJAB 12Lah. 690 = 32 P.LE. 867 = 135 1 0. 66 
= I.E. 1932 Lah. 40 = A.I.E. 1931 Lah. 379. 

S. 6 — Agreement to divide after succession 

opened-^V alidity. 

Where an agreement entered into between expectant 
heirs in 1868 provided for the division of the property 
after the succession opened, 

Held, that the agreement was not hit at by S. 6, 
T. P. Act or S. 23, Contract Act, and was enforceable. 
{Kulwant Sahay and Marpherson, //.) LaLITA 
PraSad Chaudhury V, Sarnam Singh. 14 Pat.L. 
T. 27=1491.0. 491 = 6 E.P. 602 = A.I.E. 1933 Pat. 
165. 

Ss. 6 (a) and Applicability. 

There is a distinction belv^een a transfei which is 
professedly one of mere right, e.g,, a right of reversion 
or expectancy and a transfer of specific property which 
the transferor erroneouily represents he is authorized to 
transfer though he may have, for the time being, merely 
a reversionary right therein. Transfers of the former i 
class would obviously fall within the purview of S. 0 (a) j 
and would be void ab initio while those of the latter | 
class would be governed by S 43. A. I. K. 1928 Nag. I 
262 and A. 1. K- 1929 Oudh 185, Diss. from; 3 
C. P. L. R. 72 and 29 I. C. 439, Foil. {Subhedar^ A.J. \ 
C ) Syed BISMILLA V. Manulal Chabildas. 27 
NLE. 199 = I.E. 1931 Nag. 70=130 I.O. 822=A. 
I.E. 1931 Nag. 61 

— — S. 6 (a ) — Applicability —Punjab. 

The Transfer of Property Act not being in force in 
the Punjab, alienation of reversionary rights is not void. 
A. I. K. 1930 Lah, 928 and A. I. R. 1926 Lah. 39, Rel. 
on icurri€,j.) GOBINDA v CHANAN SINGH. 147 
1.6 847 = 6 E.L 453 = A.I.R. 1933 Lah. 378. 

— S. 6 (a) — Possibility — Restoration of acquired 

property to one co-owner to be conveyed to the others — 
Transfer by another CO owner of his share — Vested in- 
terest, 

A piece of land which belonged to several owners was 
acquired in 1865 by the Government. In I9l2 they 
restored the whole land to A, the owner of one half of it, 
who undertook to convey the pieces of land to the 
several owners. In I9l3, AP who was entitled to a 
quarter share therein, sold it to plaintiff who sued for 
specific performance impleading both A and H. 

Held, that the transfer to the plaintiff was not of a 
mere possibility, but that as soon as the Government 
resolution was promulgated announcing its decision to 
restore the property, a vested interest was created in the 
heirs one of whom was N and that the transfer by him 
was valid. {TyabH. J.) LAKSHMAN SuBRAO v. 
Babani SOIRU. I.E. 1932 Bom. 628 = 139 I.C. 
642 » 34 BomLE. 366 = A.IB. 1932 Bom. 244. 

— — — S. 6(a) — Reversioner — Expectancy of — Agree - 
mint to sell--V alidity. * ^ 


T.P. ACT (1882), S. 6. 

A contract by a Hindu to sell immovable property 
to which he is the nearest reversionary heir, expectant 
upon the death of the widow in possession, and to 
trari'jfer it upon possession accruing to him is void. 50 
C. 239 (P.C.), Kef. {Mukerjt and Guha, J J.) BaSaNTA 
! Kumak Basu V, Lala Rah Sankar ray. 69 Cal. 
859 = I.R. 1932 Cal. 540 = 138 I.C. 802=65 C.L.J. 
206=A.LR. 1932 Cal. 600. 

I — S. 6 (a) — Reversioners — Sale by. 

I A transfer of the reversionary interest by the rever- 
I sioners of a Hindu widow is a transfer in expectancy 
and invalid under S 6 (a), 31 M. 554; 50 Cal. 929 
(P.C.); 6 C.L.J. 28; 48 A. 150, Ref. {Madhavan Natr, 
y.) Sreeramulu V SOMARAju. 1930 M.W.N- 1064. 

Ss. 6 (a) and 43 — Reversioner — Transfer of 

interest by presumptive reversioner— V alidity of. 

The right of a presumptive reversioner to succeed to 
the property on the death of the limited owner, in posses- 
sion is only a spes successtonti and its transfer is invalid, 
though in form it purpoits to be a conveyance of a 
present interest in the property. The transfer, being ex- 
pressly forbidden by S. 6 (d() of the Transfer of Property 
Act, does not become valid by the application of S. 43 
of that Act on the vendor subsequently succeeding to the 
property. 29 M. I.. J. 733; 53 M. L. J 218 and 122 
I. C. 177, Not Foil. 39 M. 554: 41 M. 418; 50 C. 929, 
Foil. {Beasley, C. J.and Bard swell , J.) OFFICIAL 
Assignee of Madras v. Sampath Naidu. 6 I.R. 
(Mad) 170 = 145 10 965 = 1933 MWN. 1377 = 38 
L.W.610 = A.I.R. 1933 Mad. 796=66 M.L J 588. 

-S. 6 (a) — Spes successionis — Death of occupancy 

tenant leaving wife and daughter — Suit by daughter 
for declaration lof her right of succession — Maintain- 
ability. 

On the death of an occupancy tenant leaving a widow 
and daughter, the property was mutated in favour of 
the widow for her life or till re-niarriage. After about 
20 years the widow applied to have the occupancy rights 
transferred in the name of her daughter, but the 
daughter was directed to file a suit to have her right 
I declared, .\ccordingly the daughter filed a declaratory 
I suit that she was the legal heir and entitled to the pro- 
I perty. The collaterals contended that the suit amounted 
I only to an asseition of a spes successionis and as such 
I was not maintainable. 

j Held, the suit -was maintainable. 9 Lah. 467, Not 
I Foil. ; 10 l.ah. 58 and 10 Lah. 489, Foil. {Jai Lai and 
Agha Haidar, //.) KaRIM BaKHSH v. MT. RaHMAN. 
I.B. 1933 Lah 467= 144 I.C. 408= 34 P.L.R. 743 = 
A.I B. 1933 Lah. 555. 

S. 6 (a) — Spes successionis — Transfer by Hindu 

reversioner void. 

An agreement by a Hindu to sell immovable property 
to which he is a i eversionary heir, even if the nearest, 
expectant upon the death of widow' in possession and to 
transfer it upon possession accruing to him is void and 
it is not a performable contract until the realization of 
the expectation occurs. Such a transfer is void, 50 Cal. 
929 (P.C.). Appl. {Sulaiman and Kendall, JJ) 
Mahadeo Prasad Singh v. Mathra Chaudhury. 
I.B. 1931 All 481 = 132 I.C. 321 = 1931 A L.J. 296= 
AI.B 1931 All 589(2). 

“■■■' ' S. 6 (a) — Spes successionis or vested interest — 

Properties to be taken by adopted son after wido^u — 
Limited pnver of alienation to widow— Inter tst of 
adopted son — Transferability. 

A will provided as follows: After my death, my widow 
being in possession as owner of all properties shall 
administer and enjoy the same and having re-paid all. 
my debts for which she can sell a portion of the proper- 
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T.P. ACT (1882). S.6. 

ties she will be competent to adopt. On the death of 
my widow, my adopted son, if adopted, will get all the 
properties. During the lifetime of my widow# the 
adopted son will get an allowance of Rs. 20 a month 
from my widow. 

Held, that though the estate remained vested in the 
widow till her death and the adoption of a son did not 
divest her of the estate, the interest of the adopted son 
was nevertheless a vested interest in the remainder 
capable of being transferred under the law — and not a 
mere spes sue ces stems. So if the adopted son had, foj 
valuable consideration, agreed to forego is right to 
some of those properties and convey an absolute title 
therein to the widow of the testator, the deed would be 
operative both as a relinquishment and as creating an 
estoppel. {^Milker ji and Guha, //•) BaSmNTA KUMAR 
Basu V. Lala Ram Sankar Kay. 69 Cal. 869 = 1. 
E. 1932 Cal. 640 = 138 I.C. 882=66 C.L.J. 206=- A. 
I.E. 1932 Cal. 600. 


Ss. 6(a) and 43-A— Transfer of immovable 

property by heir apparent— Erroneous representation 
by transferor that he is full owner—Transferee acting 
on such representation — Rights of Transferor acquir 
ing interest subsequently — Previous transfer can operate 
on such interest. See T. P. ACT, Ss. 43 AND 6 (a). 4 
A.W.R. 1121. 

S. 6 {^^—Applicabtlity— Person having powef 

of en/oyweni — Transfer of rtghts — Right of transferee 
to claim partition. 

An award making a partition provided that certain 
property was to belong to M who was to be the absolute 
owner thereof. He was to appropriate and maintain 
himself with the income and rent of such property but 
was to have no pow’er to make any transfer such as sale, 
mortgage, lease, hypothecation, as security and theka 
for a term or in perpetuity in respect of the property. If 
he did make transfer, the same was to be considered 
invalid. Besides M any one among his descendants was 
to have pow er to make mortgages, etc. d/ by a deed of 
sale transferred all his rights in the property to P who 
instituted a suit for partition of hib share. 

Held, that could validly assign his right of enjoy, 
ment to P, that«S. 6 (^/) did not apply and disentitle 
M's brother to question the right of P to partition. P 
could also under the circumstances resist the ejectment 
by virtue of the possessory right of {Pullan and 
Niamatullah, //.) RaM NATH v, NANaK CHAND. 
143 LC 61 = IE. 1933 All. 166=1932 A.L.J. 821= 
A.I.R. 1932 All. 686. 

S. 6 (d)— rights— Presumption as to 

transferability, 

Prima facie properietary rights are transferable and 
it is for the contesting party to show that such transfer 
is not permissible. , r 

Held, that certain muafi granted by the ruler for the 
support of Brahmin, was transferable. \King, 
Hari Kishan Sastri z/. Ratan Singh. ^1I.C. 
662= 7 B.A 187 = 16 L.B. 413 (EeT.)=18E.D. 328 
=A.I.E. 1934 AJl. 973. 

g 6 (d ) — Hindu •widow — Property allotted in 
lieu of fnaintenince — Trans ferabtltty* ^ 

The widow’s right to maintenance is a personal right 
and as such inalienable. But where property has been 
riven to a widow of a Hindu joint family in lieu of 
maintenance, the transfer of such property by her is 
valid and effective during her lifetime. and 

Niamatullah, //.) ^HUP NaTH t- RAM CHARITOA. 

64 All. 366=1431.0. 66(1)= I.E. 1933 All. 176- A. 
ZJt. iq?2 All. 662. ' 


TJ*. ACT (1882). S. 6. 

S. 6 (d)— Hindu widow^— Right of residence of 

—If saleable. See C. P. CODE, S. 60. 69 M.L J. 317. 

S. 6 (dd; — 'Right to future maintenance* — If 

covers heritable but non-transferable interest in land. 

The right to future maintenance as contemplated by 
the legislature means a personal right for the mainten- 
ance or personal enjoyment of the grantee. It does not 
cover heritable but non- transferable interest inland. 
^King, C. J. ami Smith, J.) MT. BHAGWATI z/. 
Kaghubar Dayal. 158 I.C. 710=3 E.O. 118= 
1935 O.W.N. 1134 = A.I.R 1936 0udli76. 

S. 6 (c) — Assignment of ascertained debt — Vali- 
dity of. 

Where the assignment relates to a debt, the amount 
of which is ascertained, then the transfer of such a right 
is valid and is nof in contravention of the provisions of 
S. 6 (a). {Rachhpal Singh and Smith, JJ ) Bai JNATH 
V, Parmeshwari dayal. 10 Luck. 26= 6 E.O. 582 
-149 1.0.629 = 11 O.W.N. 691=A.IE. 1934 Oudh 
240. 

S. 6 (e) — Assignment — Claim to interest prior 

to, is mere right to sue. 

The assignee of a debt so far as the claim to interest 
due befoie the date of assignment is concerned purchases 
a mere right to sue which is not transferable in view of 
the provibions of S. 6 (e). (^Rachhpal Singh and 
Smith, JJ.) Bai JNATH V. PARMESHWARI DAYAL. 
10 Luck. 26 = 6 E.O. 582 = 149 I.O 629=11 O.W. 
N. 691 = A.I.E. 1934 Oudh 240. 

S. Assignment of ri^ht to receive theka 

money — V alidity. 

A sale deed executed by a Zemindar assigning his 
right to rtceive the theka money due for a certain num- 
ber of years is not invalid under S. 6 (^) as the transfer 
is not merely of the right to sue but of the right to 
receive the theka rent. {Rennet, J.) RAM CHARAN 
Das 7^ NaZEERAN. 168 I.O 4 = 8 E.A. 287 = 1935 
A.W.E 202=1936 E.D. 92 = 1936 A.L.J. 348= 
A.1.E 1936 All 342. 

S. 6 (e)— Breach of contract — Claim for unliqui- 
dated damages for — Assignability invalid. See T, 
P. ACT, SS 3 AND 6(e). 1933 A.L.J. 1009= A.I. 
E. 1933 All. 642. 

— — S. 6(e) — Breach of contract— Right to damages 
— Assignability. 

The right to recover damages arising from breach of 
contract which is not in the nature of a debt, not l^ing 
a liquidated sum, or beneficial interest in any movable 
property, is a mere right to sue and is incapable of 
assignment. A I.R. 1924 Nag. 140, Appr. (Case law’ 
discu.ssed.) (IViyogi, A J.C,) MT. POWEI v. Shiwa 
Paiku Mahar. 31 N.L.E 142=166 I.C. 487 = 7 
E.N. 232=A.IE 1936 Nag. 2. 

[Rel. 31 N L.R. 235(238).] 

S. 6(e) — Breach of contract — Ri^ht to sue for 

damages for — Asst gnahil tty, 

A mere right to sue for damages for breach of a 
contract is not a property which is capable of assign- 
ment. 36 Cal. 345; A.I.R. 1923 Bom. 403 and 
|AT.R. 1935 Nag. 2, Kel. on. (Niyogi^ AJ.C.^ 
Mohanlal Lad v. mohlal Marwadi. 31 N.L. 
E. 236=1671.0. 687 = 8 E.N. 62=A.I.E. 1936 Nag. 
135. 

S. 6 (e) — Instalment buyer of motor car — Sale 

of car — Remedy of purchaser. 

Where a person who has purchased a car on instal- 
ments sells it to another on payment of full price but 
dispossesses his vendee, the latter has only a personal 
right against the former. Such a right is a mere right 
' to sue within S. 6 (^) and hen«e tannot be transferred. 

1 (Staples, A,J,C,) NAVNlTDAS v, MaNCHARSA. SO 
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T.P. AOT (1882). S. 6. 


[ T.P. AOT (1882); S. 6. 


N.L.B. 213-5 a.N. 210-148 I.O. 822 = A.I.B. 1934 
Nag. 78. 

—“8. 6 (e) — r^ease by inortgigor — Covenant by 
lessee to pdy Government dues — Default— Assignment 
of mortgagor’s rights to mortgagee— Sait by mortgagee — 
S. 6 (^) not applicable — (]^laim amounting to actionable 
claim. T. P. \cr, S. 130. 59 I.A. 4l=*ll Pat. 
265- A.I.B. 1932 P.O. 32-62 M.L.J. 287(P.O.). 

"^3. 6 (e) — right to sue'* — Alienation by 
manager — Right of minor brother to sue— Transfer- 
ability, 

\Vhere a manager alienates the joint family property 
for himself and his minor brother the latter has an 


i "■“■—“3. 6 (e) — ''Mere right to sue** — Sale by guardian 
I — Transfer by minor of same properties on attaining 
j majority — Validity of, 

j Per Murphy^ /. {^obiter'), A sale by guardian is not 
] void but voidable at the instance of the minor. If the 
I minor, on attaining majority, assigned the same pro- 
1 perty to another person, the assignment consists of 
I nothing more than the minor’s right to sue to have 
the alienation set aside. Such a transfer is forbidden 
by S. 6 (e) of the T. P. Act. (^Patkar and Murphy^ J /.) 
JHAVERBAI HaTHIBAI v. KaBHAI BECHER. Ill 
^ 1.0. 806 = 34 Boin.L.B. 1512-I.R. 1933 Bom. 165- 
• A LB. 1933 Bom. 42. 


interest in the property which he is capable of transfer- 
ring and the alienee from him is entitle I to sue. It is 
not a transfer of a mere right to sue! (^Broomfield and 
iVadia, //.) Henman TAPP \ v, uaNiMPPA, 151 
1.0. 1043 = 7 B.B. 100 = 36 Bom.L.B. 474-A.I.B. 
1934 Bom. 234. 


——“3. 6 {Q)--"Mere right to sue** — Sale of land 
and right to recover past profits. 

If along with the land the light to recover the profits 
of the land which have already accrued due is sold, it is 
not a “mere right to sue’' but property with an inci- 
dental right attached to the property itself, to which the 


——3. 6 (e ) — ''Mere right to sue** — Contract for 
sale of immovable property, 

A mere claim for damage^ in respect of a breach of 
contract is a meie right to sue which cannot be transfer- 
red. An executory contiact for the future sale of im- 
movable property is however not a mere right to sue, 
although a right to sue is involved in it on breach of its 
conditions. Where ln^wever at the time of the execution 
of the deed of as'signrnent, by which an agreement for 
sale was assigned, the assignor is aware that the con- 
tract was incapable of execution, what he assigns is not 
an executory contract but a claim in respect of compen- 
sation for a breach thereof and hence mere right to sue. 
{Grille^ /,C.) PUNJARA.M MALI v, HARis.\0 RAN- 
GARl. 7 B.N. 134 = 31 N.I1.B. 203 = A.LB. 1934 
Nag. 268. 

—3. 6(0)— right to sue'* — Right of agent to 
indemnity from principal before rendering of accounts 
— Asstgnabilt ty. 

An agent has a right to claim an indemnity from his 
principal after rendering an account and not before. 
Consequently a right to indemnity before rendering an 
account is a mere right to sue and cannot be assigned 
under S. 6(i?), T. P. Act. {fort IVilliams and Jack, 

//.) Ghisulal Goneshilal V, Gumbhirmall 
PANDHYA. 62 Cal. 510 = 164 I.O. Ill (2) = 9 R.C. 
137 = 39 O.W.N. 606. 

- -3. 6 {^)—"Mere right to sue'* — Right of co- 
sharer to profits — If assignable. 

The right of a co-sharer to the profits against another 
co-sharer in possession is not in law a right to mesne 
profits but is a right to obtain and Call for an account 
and such a right can be transferred, 24 M.L.J. 313 
and 8 Rang. 645, Foil. {Venkatasuhha Rao^ /,) SUS.AI 
LAZAR ViLLAVARAYA V. RAMASWAMI NAIDU. 6 I, 

B. (Mad.) 34 = 145 10 228=38 L.W. 408 = 1933 
M.W.N. 743= A.I.B. 1933 Mad. 710 (1). 

■'""■*3. 6 (0) — "Mere Right to sue*— ‘Right to recover 
unpiid pur chase- money. 

Where Ay after mortgaging bis property to By subse- 
quently sells it to C, who retains part of the purchase 
money for payment of B*^ but does not pay 

it, A has a charge on the property until the amount is 
paid, and his right to recover the unpaid purchase- 
money from C IS assignable in law and cannot be styled 
as a mere right to sue 36 Cal. 345; 47 B. 7 19; 47 M 
698, Dist.; 33 Mad. 446. Sot Foil.; 39 Mad. 997 and 42 
Cal. 849, Ref. {/\fi}'*giy A./,C,) NaTHU Mali v, 
Bansaji, 27 N.Ii B. 288 = LB. 1931 Nag. 103 - 132 
XO. 455= A LB. 193il Nag. 89. 
fD. 31 N.L.R. 235 (23^).] 


section has no application (ling, cases and 33 C.W.N". 
614; A.I.R. (1929) All. 63; A.I.R. 1929 Pat. 245 and 
44 M. 539, Ref.) {Rangnekar, J.) ShanKAR^PPA v, 
Khatumbi. 56 Bom. 403 = 34 Bom.L.B. 991 = 141 
I I.O. 488 = LB. 1933 Bom. 93-AI.R. 1932 Bom. 
478. 

[Rol. 31 N.L.R. 142(146).] 

■ —3. 6 (0) — Mortgage of property to be purchased 
— Enforceability — ‘Feeding by estoppel.’ See T. P. 
act, S 43. 1931 A.L J. 73-A.LR. 1931 All. 276. 
— *3. 6(0) — Property which ts suhj ect matter of 
litigation — Transfer — Validity, 

Where a transfer is made of the property which is the 
subject-matter of the litigation and if the transfer is for 
good consideration it cannot be said that a mere right 
to sue is transferred. An ex parte rent deciee was 
passed and a sale m execution of it was held. After 
the confirmation of this sale, some of the defendants 
transferred the property to the present plaintiff who 
applied to have the decree and sale set aside. 

Heldy that the transfer was not of a mere right to 
sme, but of the property which was the subject-matter of 
litigation, that the transfer nece^^sarily carried with it 
the right to sue and that plaintiff was entitled to sue. 
{Mitter and M.C,Ghoiey //.) KHULIRAM z/. ShOM- 
NATH lUNERjEE. I.R 1933 Cal. 444 = 143 I.C. 575 
-37 O.W.N, 706 =A.LR. 1933 Cal. 454. 

■S. 6 (e) — Right to sue for accounts — Assignment 
— Validity, 

Where at the time of the assignment a liquidated 
amount had become due to the assignors of the plaintiff, 
the assignment of a right to recover this debt is more 
than a mere right to sue for accounts and it does not 
therefore offend the provisions of 6 (^), T. P. Act. 
The mere fact that a calculation will have to be made 
before determining the exact amount does not make that 
amount any the less a debt due to the assignors validly 
assignable in law. {Madhavan Matr and Jacksoriy //.) 
Mathu Z/. ACHU. 57 Mad 1074 = 161 1.0.353 = 40 
L.W. 524 = 7 B.M. 123=A.LR. 1934 Mad. 461 = 67 
M L. J. 158. 

— — *3. 6 (0) — Right to sue for money in the hands of 
agent — Validity of transfer — Not a mere right to sue. 
See accounts— PRINCIPAL AND AGENT, 67C L.J. 
46 = A I R. 1933 Cal. 461. 

■ "'"R. 6 (f) — Payment charg'd on land in considera- 
tion ofy but not not subject to performance of worship. 

The right to recover a sum of money agreed to be 
paid to the plaintiff and charged upon particular land 
with the object that certain religious ceremonies should 
be performed by him is transferable, where it is found 
I that the performance of the worship is not a condition 
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T.P. ACT (1882), S. 6. 

precedent to his claim. 29 Bom.L.R. 102 and 50 A. 
394, Foil. {Baker and Nanavati, //.) SaVITRI 
Ramayya V. Holebasappa. I.R. 1932 Bom. 309 = 
1371.0. 600 = 34 Bom.L.B. 198 = A.I.B. 1932 Bom. 
267. 

S. 6 (g) — ' Pension* 

The word ‘pension' in the Pensions Act, 1871 and in 
the C. P. Code, S. 60 and in the Transfer of Property 
Act, S. 6 implies periodical payments of money by 
Government to the pensioner, 26 A. 6l7, Appr. 
{Lord Macmillan,') WaSIF ALI Mirza NAWAB 
Bahadur v. Karnani Industrial Bank, Ltd. 68 
LA. 216=69 Cal. 1=36 L.W. 384 = I.R. 1931 P.CT. 
215=1321.0. 727 = 63 O.L.J. 493 = 36 O.W.N. 791 = 
1931 A L J.495 = A.LR. 1931 P.O. 160 = 61 M.LJ. 
208 (P.O.). 

"S. 6 (h) — Object of transfer being immoral — 

Validity of transfer. 

If the consideration or object of passing a sale-deed 
be immoral, past or future cohabitation, the trans- 
fer would be void under S. 6 (^), T. P. Act, read ^^ith 
S. 23 of the Contract Act {Patkar and Bar lee JJ*) 
Saba Vayfllappa v, Yamanappa Sabu. 149 I.O. 
464 = 6 R B. 380 = 36 B.om.L.R. 346=A.I.B. 1933 
Bom. 209. 

S. 6 (i) — Tenant — Relinquishment of agruul 

tnral holding — Validity. 

The relinquishment by a tenant of his agricultural 
holding is a transfer which is prohibited by 8. 6 (/). 
{Hasan, C.J, and Ktsch, /,) A MAR Na'IH SlNGH v. 
Har I’RASAD Singh. 7 Luck. 426=I.R. 1932 Oudh 
125=13610. 333 = 13 LR. 20 (Rev.) = 8 O.W.K. ! 
1359 = 15 R.D. 785 = A.I.R. 1932 Oudh 79. | 

S, 7 — Lease by minor — Validity. 

A lease hy a minor is void; it is incapable of the j 
ratification express or implied by the acceptance of rent 
by the lessor on attaining majority. {Patkar and Bar- 
//.) Indian cotton company, I.td. v. 
Raghunath. I.R. 1931 Bom. 278 = 1301.0. 698 = 
33 Bom.LR. 111 = A.I.R. 1931 Bom. 178, 

S. 8— Applicability — Dedication of property to 

wakf — Title to part of property subsequently found 
against— P^ffect. See MahOMEDAN LaW— WaKF — ! 
Validity oi^;. 60 I.A. 116 = 55 All. 83 = 64 M.L.J. ; 
514(P.O.). I 

S. 8 — Equitable mortgage — Transfer of mart- \ 

gage debt by endorsement of promissory notes secured by \ 
deposit of title-deeds — Security also parses. ! 

Where the law admits of the separate transfer of ' 
mortgage debt by the endonseinent of promissory notes 
secured by a deposit of title-deeds, S. 8, T. P, Act, 
operates to carry the security with it. 44 Mad. 196 = 
44 M.L.J. 25, P'oII.; 44 Mad. 965, Diss. P'roni, {Mostly, 
/.) U Thit z/. U Paw I. 160 1,0. 727 = 8 R.R. 421 
= A.I.R. 1936 Ran^:. 483. 

■S. 8 — Purchaser in Court-sale — 7 tile from date 
of sale. 

Under S. 65, C. P. Code and S. 8, T.P. Act, a 
purchaser in Court-sale is entitled'to the property from 
the date of the sale and not from the date of the con- 
firmation thereof. 40 Cal. 89 (P.C.), Ref. {Walsh, J.) 
Hariharan PAITAR V. narayana Menon. 6 I.R. 
(Mad.)^31 = 145 I.O. 174 = A.I.R, 1933 Mad. 482, 

S. 8 — Sale of lancl^ Right to growing crops, 

when accrues. 

The right to the growing crops passes by the sale of 
the land in the absence of an express provision to the 
contrary, and in the case of a Court-sale, the right to 
the possession of the crops accrues from the date of the 
delivery of possession of the land. 13 Mad. 15 and 
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A.I R, 3919 Cal. 588, Rel. on. {Patteiscn and Cuba, 
JJ.) SUPIRINIENDINT AND REMB MBRANCI R 01 
LEGAL Affairs, Bengal Bagifath Mahio. 61 
Cal. 991 = 161 I.O. 662 = 7 R.C. 147 = 36 Or L J. 1867 
= 38 C.W.N. 864-69 C.L.J. 482 = 1934 CrO. 808 = 
A.IJt. 1934 Cal. 610. 

— Ss. 8 acd 43 — Scope and operation — Transfetei, 

if can proceed against transfer or s interest in any pro- 
perty other than that transferred . 
j A person having one-halt interest in houses P, Q, K 
and S erroneously represented that he was authorised 
; to transfer the whole of the houses P and Q and mort- 
j gaged (hem. At a subsequent partition, the houses A 
I and S were allotted to the mortgagor and P and to 
another. The lower appellate Court held that as what 
was mortgaged, was only half the houses P and Q, the 
substituted security only passed to half the houses R 
and .S’ and gave a decree accordingly. The High Court 
in dismissing the second appeal held that urtler S. 8 of 
the Transfer of Propeity Act, the interest which passed 
j to the mortgagee was half the interest which the trans- 
I feror was then capable of pa^-siiig in the houses P and 
I Q at^d that if the mortgagor had suV>sequei^tly acquired 
j the whole of those houses it would have been at the 
! option of the mortgagee to proceed against the whcle of 
i the hou.'^es P and Q owing to the operation of S. 43 of 
i the Transfer of Property Act hut that there was no 
I authority for the proposition that the security could be 
I transferred to any other properly or to the transferor's 
i interest in any other property. 3932 A.I..1 909 (P.C.) 
and 24 A. 479, Dist. {Ktiidall, J.) BaBU I AL z-. 
Nook Mahomed. 6 R.A. 882=149 I.O. 313 = 3 
A.W.B. 608 = A.I.R. 1934 All. 731. 

S. 8 — Transfer of land — Bamboo clusters stand- 
ing on land — Property in. 

On a transfer of land, the property in the bamboo 
clusters standing on the land also passes to the trans- 
feree. {Rcnvland, J.) JaGMOHAN SiNGH v. EMPEROR. 
142I.C. 604 = LR. 1933 Pat 151 (1) = 34 Cr.L.J. 856 
= 13 Pat L T. 619 = A.I R. 1932 Pat. 344. 

S. 9 — Admission as to ownership — Whether oper- 
ates as conveyance. 

Title to land cannot pass by mere admission where 
the statute requires a deed. Hence the mere execution 
of a bazidawa by a benamidar whii h contains an under- 
taking not to interfere with the plaintiff’s possession 
cannot itself give or transfer title to the property from 
the benamidar to the real owner. iKhaja Mohammad 
Noor and Scroope, JJ.) KfSHRI MUI.l. v, SUKAN 
Ram. 12Pat. 616 = 14PatL.T. 208 = 149 I.O. 393 
=-6R.P. 598 = AIR. 1933 Pat. 264. 

S. 9 — Family arrangement — Whether can be 

made orally. 

There is nothing in the T. P. Act which prohibit*, a 
family arrangement from being made by oral agieement; 
j this is clear from the provisions of S. 9. {Puvkley, /•) 
IMaKvaw z/. Daw Kye U. 169 I.O. 798=A.I.R. 

; 1935 Rang. 355. 

i S. Release by parole — Validity. 

The appropriate form of conveyance whereby one 
joint tenant relinquishes his interest in favour of another 
joint tenant is a release, and not a sale or a gift; it 
operates rather as an extinguishment of a right than as 
a conveyance. Under the Transfer of Properly Act, a 
release by parole is a perfectly valid transaction, 22 
C,W.N.441;28C.LJ.220; \.T.R. 1931 Cal, 223 and 
i A,I,R. 1935 Mad. 113, Foil. {Dunkley, J.) SaYA 
Hman Z/. Saya Hla. 160 I.O. 325 = 8 B.R. 366= 
A.I.R. 1935 Rang. 448. 

S. 10— Absolute restraint on alienation — Effect. 

See Will— CONSTRUCT ij)N-, A.I.R 1936 Bind 182 
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^S. 10 — AbsoluU restraint on alienation's ale- 

deed — Clause prohibiting transfer to any one except 
vendor and his heirs — Validity. 

A clau'*e in a sale-deed, providing that the vendee 
would not transfer the property by mortgage, gift or 
sale to any one excepting the vendor and his heirs and 
that if the property were sold by auction sale the sale 
would be invalid and that if the property were transferred 
in contravention of the said terms, then the vendor or 
his heir would have a right to get it back by paying a 
certain amount, is contrary to S. 10 of the T. P. Act as 
it amounts to an absolute restraint on alienation and is, 
therefore, void. {Sulaiman, C.J. and Bennet, jS 
Gayasi Ram v. Shahabuddin. 67 All. 861 = 167 

1.0. 897 = 8 R.A. 228 = 1935 A.L.J. 410-1936 A.W. 
B. 411=A.I.B. 1936 All. 493. 

‘ S. 10 — Award gndng residue trust property 

but restricting alienation — Effect of. 

Where a clause in award gives the residue of a certain 
property declared to be trust property, to certain person 
and his family and absolutely restricts him from part- 
ing or disposing of the interest in the property the res- 
triction is void under S. 10. The disposition being good 
and the restriction void, the residue goes to the settlor’s 
family as a resulting trust under S. 83, Trusts Act. 
{flaveltwala, A./.C,) VlSHRAM v. GaNGARAM. 160 
I.C. 694 = 8 B.S. 127= AIR. 1935 Sind 235. 

— *8. 10 — Family arrangement — Property given to 

son -—Condition that he should not alienate it during 
father's lifetime — Validity. 

The word “absolutely” in S. 10 of the T. P. Act 
should be construed in a reasonable manner. Where 
under a family arrangement, a Hindu father in the 
Punjab governed by the Mitakshara law gave some pro- 
perty to his son stipulating that in respect of a portion 
of it, the son should not make any transfer during his 
father's lifetime, 

Held^ that the condition which was sought to be im- 
posed was not absolute as it extended only to the life- 
time of the father after which the son would be free to 
dispose of the properly in any manner he liked and that, 
therefore, it was binding on the son. (Agka Haidar^ 

/.) Took Chand v. kadha Kjshan. 166 1.0. 699 
= 7 B.L. 763 = 37 P.L.B. 249 = A.I.B. 1935 Lah. 603. 

— S. 10 — Gift of income ^No provision for remain- 

der — If gift of corpus. 

Where there is gift of the enjoyment of income in the 
form of rents of certain property with no provhion for 
the remainder, it can be construed as gift of the corpus, 
and under S. 172, Succession Act, the corpus as well as 
the income belong to legatee when there is no indication 
of intention that the enjoyment of the bequest should be 
of limited duration. 12 Bom. 137 and 40 Cal. 192, Rel. 
on. {Haveliwala, A./.C.) ViSHRAM v. GanGARAM. 

160 1.0. 694 = 8R.S. 127 = A.I.R. 1935 Sind 235. 

S. 10 — Gift to wife — Apparently absolute gift 
— Restriction of alienation to stranger — Clause not 
void. See MaHOMEDAN Law — FAMILY ARRANGE- 
MENT. 7 Luck 257=69 LA. 236 = A.I.R. 1932 P.O. 
168 = 63 ML. J. 180 (PC.). 

S 10 — Partition — Restraint on alienation by co- 

sharer — Validity. 

A proyision in partition deed, by which properties are 
allotted absolutely to the respective sharers, prohibiting 
alienation, including mortgage, of the properties allotted 
in absolute interest to each sharer, except with the con- 
sent of the other sharers, is repugnant to S 10, T. P. 
Act, and is therefore invalid. (ATrishnan Pandalai^ /.) 
MUDara V. Muthu Hengsu. 164 1.0 687=7 R.M. 
449-40 L.W. 908= A.I.R. <1936 Mad. 33. 
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— S. X{i-Sale and agreement to re convey -Restric- 
tion against alienation contained in the agreement — 
Validity of. 

Where a deed of sale absolutely transferred property 
to another but by an agreement to re* convey forming 
part of the same transaction, the purchaser was restrain- 
ed from alienating the same, the restriction on aliena- 
tion is void, under the principle of S. 10 of the T. P. 
Act, although the Act itself was not in force at the time 
of the contract. A.I R. 1929 All. 381, Foil. {Baker, /.) 
allibhai Mahomed akuji v. Dada Alli. 136 
1.0. 609 = 1 R. 1932 Bom. 206 = 33 Bom.L.B. 1296 = 
A.LR. 1931 Bom. 678. 

Ss. 10 and 11 — Scope — Award — Clause declar- 
ing certain properties to be trust properties and 
j forbidding alienation by sale or mortgage or otherwise — 
If void. 

Where a clause in an award provide.s “that as all the 
aforesaid immovable properties are hereby made and 
declared trust properties, neither the parties to the refer- 
ence or any one of them, or his, or their heirs, legal 
representatives, nor the trustees, shall have any power or 
right to alienate them in any way by sale or mortgage or 
otherwise” it is against the provisions of Ss. 10 and 11 
.and is as such void. {Haveliwala, A./.C.) VlSHRAM 
V. Gangakam. 160 LO. 694 = 8 R.S. 127=A.I.E. 
1935 Sind 235. 

-S. 11— Absolute interest conferred — Partial 
restraint on alienation — Validity of. See HINDU Law 
—Gift. 68 I. A. 270 = 35 C.W.N 903 = A.I.B. 1931 
P.O. 179=61 M.L.J. 601 (P 0.). 

S. 11 — Applicability — Vendor and purchaser — 

Contract for removal of chkatta — Enforceability. 

Where a contract between a vendor and purchaser for 
I the removal of a Chhatta in a common lane at any time 
the vendor required was intended for the more beneficial 
j enjoyment of the property by the vendor. 

I Ileld^ that the contract was enforceable by the vendor 
j and S 11 was not a bar to the maintenance of a suit for 
I that purpose. {Mukerfi and Allen, //.) Nand GopaL 
i Dasz;. Batuk Prasad Gupta. 64 All. 17 = 1932 
A.L J. 36-I.B. 1931 All. 701 = 133 I.O. 641 = A.LR. 
1932 All. 78. 

— S. W— Condition excluding daughter's issue 
from succession — Validity of. 

Where a grant which conferred an absolute estate on 
the grantee contained a condition that the property 
should not in any case pass to the heirs of the daughters 
of the grantee, held.^ it was an attempt to alter the legal 
course of succession to an absolute estate and was there- 
fore void. Tagore Case. I. A. Supp. 47, Ref. to. 
{Sir Dinshaw Mull a.) SaRAJU BaLA DEBI v, 

JYOTIRMOVEE Debi. 68 I A 270 = 69 Cal 142=1, 
R. 1931 P 0. 296 = 134 I O. 648 = 64 C.L J. 393 = 34 
L.W. 61 = 8 O.W N. 944 = 33 Bom L.B. 1257=1931 
jM.W.N. 989 = 1931 A.L J. 565 = 35 C.W.N. 903- 
A.LB 1931 P.O. 179 = 61 M L.J. 601 (P.O.). 

S, 11 — Condition as to residence of grantee — 

Validity of. 

Where an absolute estate is conferred on the grantee, 

I a condition requiring the grantee to reside at a parti- 
I cular place is of no binding effect. {Sir Dinshaw 
I Mtiila.) Saraju Bala Debi v. Jyotirmoyee Debi. 
68 LA. 270 = 69 Cal. 142 = LR. 1931 P.O. 296 = 134 
10.648 = 64 O.LJ. 393 = 34 L.W. 61 = 8 O.W.N. 
944 = 33 BomL.B 1267 = 1931 M W.N. 989 = 1931 
A.L J. 665 = 36 O.W.N. 903= A.LB. 1931 P 0. 179 = 
61ML J. 601 (P 0.). 

— S. \2— Applicability ^Company --Provident 
Fund rules — Transfer of fund during service — For- 
feiture clause. 



3437 


CIVIL, CRIMINAL AND REVENUE. 


3438 


rr.P. ACT (1882), S. 12. 

Where one of the rules of a Provident Fund of a 
company was that in case a member transferred his 
interest in the Provident Fund during service he was 
liable to forfeit the amount to the company, 

Held^ that the rule offended against S. 12, T. P. 
Act and was void. (^Lort Williams^ /.) ERNEST 
CLARENCE O’Brien, in re. 60 Cal. 926 =37 C.W.N. 
1060 = 147 I.C. 422 = 6 B.C. 329 = A1.B. 1933 Cal. 
701. 

12 —Bombay Native Share and Stock Brokers 

Association — Buies of —Validity of. 

There is nothing contrary to the provisions of S. 12 
of the Transfer of Property Act in the rules of the 
Bombay N.S. and S.B. Association providi.ig that upon 
the declaration of default, the defaulting member’s right 
and interest in the Association (whether in respect of 
his card of membership or otherwise) shall be extin- 
guished and come to an end. (Lord Blanesburgh.') 
Official assignee of Bombay v. K. r. p. Shroff. 
59 I A. 318 = 66 Bom. 374 = 34 Bom.L.R. 1178 = 36 
€ W.N. 909 = 36 L W. 906 = I R. 1932 P 0. 216 (2) = 
13710. 776 = 1933 M.W.N. 227 = 66 O L J. 692 = 
A.I.B. 1932 P.O. 186 = 63 M.L.J. 623 (P.O.). 

— — Ss. 13, 14 and 100 — Applicability of doctrine of 
perpetuity — Agreement to pay maintenance allowance 
from generation to generation making it a charge on 
certain properly. 

When the intention of the parties is to create a 
liability in perpetuity not capable of being redeemed 
absolutely at any time, the transaction cannot possibly 
be a mortgage. An agreement to pay maintenance 
allowance to a person and to continue to pay to his 
descendants from generation to generation making it a 
charge over properly, creates a charge and not a mort- 
gage. The rule against perpetuity would not apply to a 
charge of this kind which doe^ not amount to a transfer 
of interest within the meaning of Ss. 13 and 14, 19 

I.C. 661 and 42 Mad. 581 (P.C.), Rel. on. (Sulatman^ 
€.J, and King, /.) MaTLUB IIaSAN v. MT 
Kalawati. 147 I.C. 302 = 6 R A. 472 = A.I.R. 1933 
All. 934. 

’Ss. 13 and 16 — Gift to R for life — Then to R’s 

sons and grandsons if any absolutely —Provision for 
reverter to R^s father if R had no issue — Validity of 
gift to D. 

Per Full Bench, - One S gave away propeity to R for 
life, and after her death if there be any male descen 
dants, whether born of son or daughter to them 
absolutely. If R would have only daughters they were to 
have no power of transfer. In the absence of any issue 
whether male or female, living at the time of her death, 
the gifted property was not in any way to devolve upon 
her husband or his family, but it was to go to D, father 
of R. 

Held, that the gift in favour of D was dependent 
upon the failure of the prior interest in favour of the 
daughters and the result was that the gift in favour of 
D also failed. 16 Bom. 492, Dist. (Snvastava, 
Nanavutty and Smith, //.) GiRJiSH DATT v. DATA 
Din. 9 Luck. 329 = 6 R.O 337 = 147 I.O. 991 = 11 
O.W.N. 1 = A.I.R. 1934 Oudh 36 (P.B.). 

S. 14 — Applicability — Postponement of vesting 

in interest — Effect, , 

With regard to S. 19 of the T. P. Act the burden of 
proving the contrary intention is on those who assert it 1 
and the weight of the burden is aggravated by the eli- 
mination in the explanation of circumstances which 
might apart, from the explanation, be thought sufficient 
to discharge it. Where the settlor directed that after 
the death of the tenant for life and after making provi- 
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sion out of the trust fund for the payment of a monthly 
allowance to the widow for life, the trustee was to hold 
the rest of the trust estate for the use and benefit of his 
son or sons to be made over to him or them on the 
attainment of 21 years. 

Held, that the language of the deed points to an 
immediate vesting of the interest disposed of. 

Held, further, that if the disposition was not covered 
by S. 19 it was contingent and the vesting in interest 
being postponed to a peiiod longer than that permitted 
under S. 14 it was invalid. Effect of the words “to be 
made over" and “to hold for the use and benefit of*’ in 
deed of trust considered. iPanckndge, /,) SEWDAYAL 
RAMJEEDAS V. OFFICIAL TRUSTEE OF BENGAL. 68 

Cal. 768=I.B. 1931 Cal. 820=134 I.C. 436=A.IJt. 
1931 Cal. 661. 

S. 14 — Applicability — Sale and agreement to 

re-convey — If bad under the rule against perpetuities. 

The objection founded on the rule against perpetui- 
ties does not apply to a mere covenant to convey or 
re-convey, property sold under a deed of sale, because 
the agreement does not by itself create an interest in 
lands; and w'hen the privilege under the agreement is 
conferred on the parties to the contract, no objection 
ba^-ed on perpetuity will arise. (Varadachariar, /.) 
Chjnnakkal v, Chinnathambi Goundan. 162 
I.C. 634=7 R.M. 267=1934 M.W N. 1122 = 40 L.W. 
646 = A.LR. 1934 Mad. 703 = 67 M.L.J. 636. 

S. 14 — Award in partition suit between co sharers 

— Clause prohibiting purchase by one of interest in 
property allotted to another and providing for pre- 
emption, in case of .such acquisition — If void. See 
Contract Act, Ss. 23 and 25. 39 C.W.N. 716. 

S. 14 — Hindu joint family — Award — Clause 

providing that certain propet ty should remain trust 
property from generation to generation and its income 
only should be enjoyed — Validity, 

Hindu Law does not allow the property to be tried up 
in perpetuity except in the case of religious or charitable 
endowments. Where a clause in an award provides ‘that 
all the aforesaid immovable property should remain as 
trust property from generation to generation, the income 
whereof only should be enjoyed by the parties and their 
heirs and legal representatives as declared hereunder* 
the underlying idea being to tiedown the properties 
from generation to generation, leaving only income of 
the properties to the families, the clause is not 
operative in view of S. 14, T. P. Act. (Haveliwala, 
A,/,C.) VISHRAM V. Gangaram. 160 I.C. 694= 8 
R.S. 127 = A.I.R. 1936 Sind 236. 

S. 14 — Hindu joint family — Rule against per^ 

pftuity — Scope of — Restraint on alienation — Creation of 
future inter eHs — Limits to— Hindu joint family — 
Arrangement to keep preperties joint and not to Parti- 
tion-Validity as against persons not parties to it — 
Tying properties by means of trust — Validity, 

It is well known that perpetuity may arise in two 
ways: (1) by taking away from the owner the power to 
alienate property; (2) the creation of future remote 
interests. The former gives rise to the rule forbidding 
restraints on alienation, which strictly speaking is the 
rule against perpetuities. The latter gives rise to the 
rule against remoteness, which is also miscalled rule 
against perpetuities. Every member of a joint Hindu 
family and therefore all may, for sufficient consideration, 
bind themselves to forego their rights for specified period 
and for a definite purpose by a contract which can be 
enforced against them personally. But it is not com- 
petent for owners of property by any arrangement made 
in their discretion to alter the otflinary incidents of pro- 
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peity and to say that the joint property shall remain the 
joint property of the family in perpetuity without the 
incident which the law attaches to it, namely, that every 
independent coparcener is entitled at any time to have 
his share divided off from the rest. Although there is 
nothing inherently wrong or objectionable in a contract 
between persons tying up propertied for a limited time 
for a limited purpose or for the sake of convenience, it is 
against public policy that property should be settled on 
special trust for an indefinite period, so as to prevent it 
being freely dealt with. What cannot be done directly i 
cannot be also done indirectly by the intervention of a | 
trust. A deed by w'hich an arrangement n'lt to divide 
the properties is entered into will be operative only so 
long as the executants of the deed chouse to remain 
bound by its terms. But it is certainly inoperative as 
against persons not parties thereto; gnd consequently a 
member of the family who is not' a paity to it can 
challenge its validity and ask for partition of the shares 
which he has in the properties covered by the deed, the 
properties regaining their original character when the 
contract ceases to be in force. i^Mukerjt and Ghose, y/.) | 
AjiT Kumar Mitra v. Srimati Tarubala Dasi. ! 
63 Cal.. 209 = 1621.0, 966= 8 B.O. 677-62 O.L J. 71. 

S, 14 — Hindu joint family —Trust — Creation of 

family fund for benefit of metn'iers born and to he born 
— Validity — Properties to be kept joint and income to 
be utilised for maintenance of members — Settlement of 
property on special trust — Manager to meet expenses and 
utilise surplus for purchase of property to be thrown 
into fund — Validity as against persons not parties. 

A deed executed by four brothers wdio were members 
of a joint Hindu family, after reciting that the object of 
the deed wa-s to establish Family Fund for the mainten- 
ance of all the members of the family of the executants 
thereof and that one of them was making over his self- 
acquired properties and all of them their ancestral pro 
perties for the maintenance of all the members of the 
family of all of them and that other pioperties which 
belonged to them or would belong to them in future as 
their separate properties could not be claimed by any of 
them or their heira on the ground of being joint in mess, 
provided as follows; “We expect that any other person 
or we brothers or any one of our tarriily shall not at 
any time do anything contrary to the terms of the deed.*' 
Provision w’as made foi residence in some of the pio- 
perties, and for maintenance of the family out of the 
income of the other properties. The deed also prohibit- 
ed transfer by way of gift or sale, and comlemplated the 
appointment of a manager, laying down detailed instruc- 
tions for his guidance and also his powers, duties and 
liabilites. Finally there was a provision as follows : “If 
any surplus remains after defraying the said expenses, 
the same will be kept in deposit rn the Family Fund in 
the hands of the manager and with that money, the 
manager will be competent to purchase any immovable 
pioperty or Government Promisgory Note or any piofi- j 
table permanent property and the same shall be purchas- 
ed in the name of the then manager of the Family Fund 
mentioning him as such and the property thus purchased 
shall be included in the Family Fund.” 
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only a private trust was amenable to the rule against 
perpetuities, it being well settled that what could not be 
done directly could not also be done indirectly by the 
intervention of a trust; (3) that the disposition of the 
corpus of the properties made under the deed offended 
against the rule against perpetuities by taking away the 
owner’s power of alienation; (4) that the creation of an 
interest in the surplus in the members of the family 
amounted to the creation of a future remote interest, 
and the direction to purchase properties to be thrown 
into the Family Fund and to partake of the character 
of the properties originally constituting it also offended 
against the said rule in two ways, namely, byrestraining 
alienation and by creating future remote interests; and 
(5; that the object being to settle the properties in trust 
fur the niaintenance of the membeis of the family born 
and to be born and to create a perpetuity as regards the 
properties and to limit for an indefinite period the 
enjoyments of the profits thereof, the rule againt pei- 
petaities came into operation and the deed ceased to be 
operative and binding on those who were not parties 
theieto. 

Held further y that the airangement com tern plated., 
j could not be clone by gift, and what could not be done 
by gift could not also be done by the intervention of a 
trust; that the manager who w'as to keep the corpus in- 
tact and spend the income in a particular way could not 
be regarded as bolding the properties adversely in any 
way to the individual co-sharers, so as to bar by limita- 
tion a suit by a coparcener after 12 years. (Mukerfr 
and M. C. Chose, //.) AJIT KUMAR MlTRA v. 
Srimati Tarubala J)ASi. 63 Cal. 209=162 I.C. 
966 = 8 R.C. 677 = 62 C L. J. 71. 

Indefinite failure of male iisue — Clause 

providing for reversion — Validity of, 

A grant executed by a Raja in favour of his daugh- 
ter conferred an absolute estate on her and contained 
a defeasance clause which provided that if the heirs of 
the grantee, that is, her sons, their male descendants 
and her daughters ceased to exist, the property should 
! revert to the Raja and his heirs, 

I Held, the event referred to was an indefinite failure 
of the male issue of the grantee and the attempted gift 
over, was therefore void. {^Sir Dtnshaw Mulla.') 

Saraiu Bala Devi v. Jyoiirmoyee; Debi. 68 I. 
A. 270 = 1931 A L J. 666 = 59 Cal- 142 -- 1 E. 1931 P. 
C. 296 = 134 10. 648 = 54 C.LJ. 393=34L.W 61 = 
8 O.W.N. 944 = 33 Bom L.E 1257 = 1931 M.W.N. 
989 = 35 O.W.N. 903 = A.I.R 1931 P.O. 179 = 61 M. 
L.J. 601(P.O.). 

[Disc. 16 P.L.T. 245 (25l, 252).] 

S. 14 — Perpetuity — Interest tn favour of person 

for generation after generation. 

An interest created by a document in favour of a per- 
son for generation after generation is clearly a perpe- 
tuity and as such offends against S. 14 of the T. P. Act. 
{Bennet, /) SyED Wah^TUDDIN v. SyeD ALl 
Ahamd. 15310 595 = 7 R.A. 634 = 4 A.W.R. 218 
= A.r.R. 1934 All. 983. " 

— S. 14 — Perpetuity— Partition deed — Condition 
prohibiting purchase by one, of share of another— If 


Held, on a construction of the deed, (1) that no trust ■ against perpetuities. 
w’as intended in the sense, that the brothers divested There was a clause in a partition deed to the effect 
themselves of their ownership in the properties and that one party shall not purchase for himself or benami, 
created a legal title in the manager or any one else, con- a ryoti or under-royti holding allotted to the share of 
stituting him a trustee either expressly or by implication; another party. In case of a breach of this condition, 
(2) though undoubtedly a trust was created in the sense the party was entitled to disregard to purchase and get 
that the properties constituting the Family Fund were khas possession of the holding. It was contended that 
declared to be available for the use of persons other this clause was against the rule against perpetuities, 
than the owmers thereof and in a prescribed manner, i Held, that the clause did not create any right in 
yet such trust, not being © a jpublic charitable trust, but . property in favour of the co sharers of any of them. 
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The ryots and under-ryots holding under them could 
transfer their interest to any body; only rights were 
reserved to quondam co-sharers to disregard purchase of 
such rights by his other co-sharers who got allotments 
elsewhere. A.I.R. 1927 Cal. 41, Foil.; A.I.R. 1929 
Cal. 263, DLst. (/?. C. Mitter, /.) JADU NATH GUHA 
ROY V Kasiswar Guha Roy. 160 I.O. 250 = 8 B. 
O. 419 = A.I.B. 1936 Cal. 779. 

S. 15 — ApphcaNUty. 

Where the settlor directed that after the death of the 
tenant for life and after making provision out of the 
trust fund for the payment of a monthly allowance to 
the widow for life, the trustee v^as to hold the rest of 
the trust estate for the use and benefit of bis son or 
sons to be rrade over to him or them on the attainment 
of 21 >ears, 

Hdd^ that the interest of the sons immediately vest 
ed, and that even if it did not and there was a possible, 
failure in the ca‘'e of any son, S, 15 applied and the 
gift failed as regards the whole class. (^Panckridge^ J.) 
SeVVDAYAL KAMJLEDAS V OFFICIAL TRUSTEE OF 

Bengal. 68 Cal. 768 = I.R. 1931 Cal. 820 = 134 I.C. 
436 = A.I.R 1931 Cal. 661. 

S. 19 — Absoltdtc fights conferred on R in the 

event of hi s surviving I , — No veded interest, 

A comT>romise effected between R and L was .as 
follows:— In the event of R surviving A, R will be the 
permanent owner with powers of transfer and of tians- 
miUing inheritance of the whole of his property .... 

In the event of K not so surviving, his male 

descendants accouiing to the rule of lineal primogeni- 
ture will be entitkd to the said property W'ith poweis of 
transfer and heiitability. 

Heldy that the words “ R will be the permanent 
owner with powders of transfer and of transmitting in- 
heritance” did not convey a vested interest which was 
liable to be defeated in case R did not suivive L, (Case- 
law discussed. {Wazir //asan, C,/. and Nanavutty ^ /.) 
SURENDRA NARAIN SING4 7>, RaJA LAL B ^HAUUR 
•SINGH. 9 Luck. 378-147 10 1088=11 O.W.N. 
109 = 18 R D. 70 = A.I.R. 1934 Oudh 59. 

S 19— Applicability — Vesting in interest if post 

polled — Postponement resulting violation of S. 14 See 
T. P. ACT, S. 14. 68 Cal. 768- A.I.R. 1931 Cal. 661. 

S Compromise between brothers — Property 

given to one absolutely on death of other — Nature of 
interest taken. 

Where by a compromise betw'een two brothers the 
elder was given a life estate and the younger was given 
the remainder if he survived the former, the estate taken 
by the latter is a ve'-ted and not a contingent interest. 
Such an interest can be proceeded against in execution. 
Cf/asan and Misra^ JJf) LaL BaHADUR SINGH v. 
Rajendra narain Singh. 9 Luck 173 = 11 O.W. 
N. 114-18R.D. 68 (2) = A.I.R. 1934 Oudh 464. 

[Rel. 9 Luck. 378 (381)]. 

S. 27 — Succession to mana get ship of endenved 

property — Person dying before expiry of tenure — Ac 
celeration of succession. 

An award provided that the managership of certain 
endow’ed property should devolve on the next successor 
after it had been held by the previous one for twenty- 
one years. The manager who had been appointed for 
tw'enty-one years died before the expiry of the full 
period . 

Held, that the effect of the failure of the prior inter- 
est was to accelerate the subsequent interest even though 
the failure may not have taken place in the precise man- 
ner laid down in the awMrd. {I/asan^ C.J. and Bishesk- 
war Nath. /.) DEBI ShaNKAR v. NAND KiSHORE. 
136 I.O 396-I.B. 1932 Oudh 43=8 O.W.N. 1138 = 
A.IJt. 1932 Oudh 161. 

Q.D.—II— 216 


T. P. AOT (1882), S. 31. 

S. 2%—Applicabtltty^Gift of absolute estate by 

Hindu widow to daughters — Maltk — Later provision 
that on death of any daughter issue less others should 
take — Effect of — Construction of gift deed. 

A Hindu widow who was absolute owner of certain 
property executed a deed of gift in favour of her three 
daughters, making them absolute: “absolute proprietres- 
ses” {maltk mustaquil) of the said property and putting 
them in possession as rightful owners and declaring that 
they have acquired a “full and absolute title with rights 
of possession, transfer, etc.” A subsequent clause of 
the deed provided that “if any daughter out of the three 
dies issueless, the surviving daughters shall in equal 
shares be made absolute proprietress of the property.” 
One of the daughters subsequently died without issue. 

Held, S. 28, T. P. Act, applied to the case; that the 
deed ot gift must lie construed as a whole; though the 
first part of the disposition taken by itself undoubtedly 
confei icd full and absolute title to -J share in favour 
of each of the three, the later clause must be treated as 
a defeasance clause and that on the death of any daugh 
ter without issue, the surviving daughters took the pio- 
perty in equal share.s. The gift over was not repug- 
nant to Hind a Law; and therefore the absolute estate 
originally conferred by the first pait in the deed was cut 
down to a life estate by the defeasance by way of gift 
over. {Courtney-Terrcll , C. /. and Dhavle. /.) 
Rameshwvr KUER SHEO J.AL Upadheva. 14 
Pat. 640-156 I.C. 33 = 7 R P. 677=16 Pat.L.T. 245 
= AIR. 1935 Pat. 401. 

* S. 28 — Construction — Interest* — Meaning of. 

The word “interest” in S. 28, T. P. Act, has the same 
meaning as the “thing bequeathed” in S. 131 of the 
Succession Act. {Courtney Terrell, C.f> and Dhavle, 
J.) RAMESHWAR KUER^^SHEO LAL UPADHEYA. 
14Pat. 640 = 156 1.0.33 = 7 R P. 677 = 16 Pat.LT. 
245 = A I.R. 1936 Pat 401. 

Ss. 28 and Z\—Relatt%>e scope and effect of. 

S. 28, T. P. Act, deals with a case in which on the 
happening of a specified uncertain event the property 
transferred is to pass to a second donee, whereas S. 31 
refers to a mere cesser of the first donee’s interest on the 
happening of a specified uncertain event, in which case 
the property will in ordinary cases revert to the donor. 
{Courtney Terrell, C.J. and Dkwle, J.) RaMESHWAR 
Kuer z . Sheo Lal Upadheya. 14 Pat 640 = 166 
I.O. 33-7RP. 677 = 16 Pat.L.T. 245- AIR. 1935 
Pat 401. 

S. 31 — Condition subsequent by loay of defeas- 

ance — Vali d i ty, 

A condition subsequent by way of defeasance that 
any interest created shall cease to exist in case a speci- 
fied uncertain event shall happen or in ca-^e a specified 
uncertain event shall not happen, can be valid. It does 
not follow that because the law* allows such a condition 
being imposed, the Court is bound to enforce it in every 
case. {Srivadava and Smith, JJf) MUNSHI Lal v. 
Ahmad Mirza Beg. 8 Luck 707=6 I R. (Oudli') 2- 
= 1441.0. 766 = 10 O.W.N. 769 = A LB. 1933 Oudh 
291. 

S. 31 — Contract of sale — F ailure of purchaser to 

pay price by due date— Power of Court to reliezfe pur^ 
chaser. 

There is nothing in S. 31, which merely declares that 
a limitation upon a condition subsequent is a lawful 
method of grant, to ex clude the right of the Court to 
give relief to the purchaser who fails to make payment 
of the price, or part thereof, by the date agreed upon in 
the contract of sale. {Lord T hanker ton f) DeVENDRA 
Prasad Sukul v Surendra Prasad Sukul. 63 
I.A. 26 = 15 Pat. 127 =16% IjO. 669 = 1936 A.W.B. 
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1610 = 40 O.W.N. 238 = 43 L.W. 128 = 62 O.L.J. 436 
= 1936 O.W.N. 1368 = A.I.R. 1936 P. 0 24 = 70 
M.L. J. 82 (P O.). 

SS' 31 and 28 — Relative scope and effect of. See 

T. P. ACT. SS. 28 AND 31. 14 Pat. 640 = ALE. 

1936 Pat. 401. 

- ■ S. Zb— 'Sale of property subject to mortgage — No 
provision for payment of debt — Vendee of part from 
ongtnal vendee selltng to creditor reciting original sale 
— Creditor, if precluded from proceeding again ft rest 
e>f the property. 

S sold to his wife the whole of his immovable proper- 
ties subject to a mortgage the consideration for the sale 
being the mahur debt due to her. fie had then made 
no provision for the amount admittedly due by him to 
A. The jyife conveyed a portion of the properties to the 
mortgagee in discharge of the mortgag*e debt and he in 
turn conveyed them to A and in the sale deed to A the 
•conveyance by S to his wife was recited as the basis of 
the title. A subsequently attacned the remaining pro- 
perties in the hands of the wife in execution of the 
decree obtained by him for the amount due to him from 
S on the ground that the sale in favour of the wife was 
executed in fraud of the debt due to A and there- 
fore not valid. It was contended on behalf of the 
wife that A having purchased a portion of the properties 
from the mortgagee must therefore be held by his con- 
duct to have ratified the sale in favour of the wife- 

Held, that the meie mention of the purchase from 
the wife as the root of the vendor’s title in the sale deed 
in favour of A could not be construed as a definite as- 
sertion of the wife’s title by A and that was not bar- 
red by any rule of election from urging the fraudulent 
character of the original sale deed in favour of the wife. 
A.I.R. 1928 AH. 234, Dist. {King, /.) Veerayya 
Katiga Bibi. 158 1.0.497 = 8 R.M. 272=1936 M 
W.N. 880= A I.R. 1936 Mad. 684, 

"S. 36 — Applicability — Suit by plaintiffs as heirs 

against executor son tort. 

In a suit by the plaintiffs as heirs of a deceased 
holder of an impartible estate against an executor de son 
tort, the plaintiffs are entitled to such rents and royal- 
ties due up to the date of the death of the deceased 
holder. S, 36 of the T. P. Act embodies a rule of equity 
and that principle should be applied to a case of this 
nature even though the section in its terms be not appli- 
cable having regard to S. 2, sub-S. (</). {^Mukerji and 
S.K. Chose, //.) ShiVAPKASAD SiNGH v, PRAYAG 
Kumari Debke. 61 Oal 711 = 164 1,0. 479 = 7 R.O. 
469 = A.IR. 1935 Cal, 39. 

S. 36 — Applicability — Suits for profits by one 

co~ sharer against I ambardur, 

S. 36, Transfer of Propeity Act, does not in terms 
apply to the case of a suit for profits brought by one 
co-sharer, against the lanibardar but still the principle 
underlying that section is applicable; and therefore 
though the date for the payment of the share or income 
may not have arrived, the income does accrue from day 
to day and became vested in the co sharers, even though 
the actual apportionment is postponed for the sake of 
convenience. {Sulaiman, A,C./. and Young, /.) 
Mahomed Abdul Jalil khan v. Md. Abdul 
SALAM khan. I R. 1932 All. 278 = 137 LC. 166 = 
1932 A.L.J. 93=13 Ii.R. 29 (Rev.) = 16 R.D. 110 = 
A.I.R. 1932 All. 178. 

[Bel. 1934 A. 453 (454)]. 

— " S. 39— Bon a Aide transferee — Contract creating 
right to receive maintenance from the profits of village 
— Enforceability against the transferee. 

Where the plaintiff was only entitled to a right to 
receive part of his mainienttnce from the profits of a 


T. P. ACT (1882), S. 40, 


village by a contract with the owner which, being un- 
registered, created N no charge for the same, the right 
cannot be enforced against a subsequent transferee for 
value without notice. (^Ftisheshwar Nath and ICisch, 
//.) Kesho Prasad r/ Upper India Bank, Ltd. 
141 1.0 474 = I.R. 1933 Oudh 66 = 9 O.W.N. 1037 = 
A.I.R. 1933 Oudh 76. 

S. 39 — Bona fide transferee with notice — When 

affected. 

In order to affect a bona fide purchaser for value with 
notice, he must have notice not meiely of the existence 
of the right of maintenance, that is, of the existence of 
persons who did or might require to be maintained but 
also of the existence of a charge actually created and 
binding on the estate. (^Rupchand and Mehta, A.J.Csf) 
Tulsidas Keshavdas v. Hanifabai 26 S.LB. 269 
= I.B 1932 Sind 83 = 138 I.C. 666=A.I.B. 1932 
Sind 162. 

S. 39 (prior to amendment of 1929)— 

fide transferee — Hindu widow’s claim for maintenance — 
Enforceability against the transferee. See HINDU LAW 
—Maintenance— WIDOW. 40 L.W. 678. 


S. ZZ-^Husband and wife— Gift to wife for 

maintenance — Binding nature on creditors of husband. 

The right of maintenance of the wife is not a charge 
on the husband’s estate. Where property is transfer- 
red with the intention of defeating her right, her rights 
against the properly in the hands of the transferee is 
governed by S. 39, T. P. Act. Where a Hindu husband 
who was on cordial terms with his wife made a gift of 
his properly to his wife in order to provide for her 
maintenance, held, that the wife was not a creditor and 
that the transfer in her favour could not take effect as 
against the claims of the husband’s creditors, i^Hasan, 
C, J. and Bifkeshwar Nath, /) BRIJ RAJ KUER 7J. 
Ram Dayal. 7 Luck 411 = 135 I.C. 369=I.R. 1932 
Oudk 17=8 O.W.N. 1291=A.I.B. 1932 Oudh 40. 

S. Transferee of pait of property with 

notice of charge — Extent of liability. 

The holder of a decree for arrears of maintenance 
charged upon certain properties is entitled to enforce the 
same against the transferee of the properties for value 
with notice of the charge, even though the transferee 
purchased only a part of the estate. If he is obliged to 
satisfy the full amount of the charge, his only remedy 
is a suit for contribution against the owners of the re- 
maining portion of the estate. {Bisheshwar Nath and 
Raza, //.) Hunter v, Nisar Ahmad. 8 Luck. 168 = 
9 O.W.N. 900 = 143 IC. 692 = I.R. 1933 Oudh 194 = 
A.LR. 1932 Oudh 336. 

-S. 40 — Agreement in favour of vnfe'^ Bogus 

transactions — Transferee tn good faith and for value 


not bound. 

An agreement was executed lietween a husband and a 
wife, that the wife would get a certain monthly allow- 
ance on failure of which she could recover the amount 
by suit. The property was also hypothecated for further 
assurance but the same was transferred by the husband. 
The wife having sued the transferee on the ground that 
her husband's agreement had created a charge on the 
property, the husband was joined as a party defendant 
but in appeal he ranked as appellant along with the 


rife, . , 

Held, that the agreement was a bogus one not intencl- 
d to be acted upon and, therefore, had not created any 
iterest in the property in favour of the wife. The 
ransferee being without notice of agreement and being 
turchaser for value was not liable for payment of the 
I mount mentioned in the 

3 All. 28 and 33 Cal. 985 at 993, Ref ; 47 All. 90 and 
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58 All 655, Dist. {Dalai,/.') ASHRAF ZadI BEGAM 
V. Lalta Prasad. IR. 1931 All. 267(2) = 130 1,0. 
299 (2)= A.I.B. 1931 All. 338. 

'S. 40 — Annexed to ownership of immovable pro- 

petty — Obligation to pay zar i-chakaram. 

An obligation to pay zar-i-ckakaram cannot be said 
to be annexed to the ownership of immovable property 
within the meaning of S. 40, A contract giving rise to 
a right of pre-emption or a contract of sale both would 
create an obligation annexed to the ownership of pro- 
perty and it is to such obligations that S. 40 is meant to 
Ripply. Restrictive covenants are covenants restraining 
the use to be made of the land. A contract to pay a 
certain sum of money on the happening of a certain 
event cannot be held to be a restrictive covenant. 
{Young and Pullan, //,) ABDaS ShaKUR v, KuN- 
WAR Munshi Nand Lal. I.R, 1931 All 703 = 133 
I.C. 543 = 16 R.D. 447 = 12 L R. 226 CRev.)=1931 A. 
Ii.J. 429 = A.I.B. 1931 All. 662 

"'"S. 40 — Applicability^ Artificial channel of one 
person running through land of a noth er — Use o f water 
by latter under contract with owner of channel — Ltabf 
lity to pay water rate— If one running with the land — 
Enforceability against transferee. 

Where an artihcial stream or channel is constructed 
by one person as part of an irrigation system, and an 
arrangement is made by which the owners of lands 
through which the channel passes take water and pay 
water-rate to the owner of the channel for so taking 
water, the obligation ot the owner of land to pay such i 
water-rate is an obligation “annexed to the ownership 
of immoveable property or a covenant running with 
the land within the meaning of S. 40, and may be | 
enfoiced against a transferee from the original land- 1 
owner by a transferee from the owner of the channel. 
The obligation in fact devolves on the person who ; 
happens to be the owner of the land and is inseparably 
connected with it. {Curgenven and K, A. Menott, //.) 
Raman Nayar v, Parameswaran Nambudri. 
168 10. 887 = 8 R.M. 376=1935 M.W.N. 990 = 42 
Ii.W. 642 = A.I.R. 1935 Mad. 976. 

— — S. ^^--Applicability — ‘ Lagan * right in ghat 
— Easement right — Enforceability against purchaser. 

Where a persoi^.sued to enforce his ''lagan' right in a 
ghat against a purchaser of the back portion of the ghat. 

Held, that the right was an easement, that it was 
enforceable irrespective of the question of notice and 
that S. 40, T. P. Act, had no application {Dalai, /,') 
Brij Mohan Das v, Bhikhuji. I B 1931 All. 206= 
129I.C. 717 = 1931 A.L.J. 267 = A.LR. 1931 All. 207. 

■■■'S. 40 — Lease — Covenant as to rent — If runs with 
the land. See LEASE — KENT — COVENANT TO PAY 
WHETHER TITLE OR NO TITLE. 62 Cal. 346 = 60 C.L. 
J*. 477=A.I.R. 1935 Cal. 368. 

— — S. 40 — Notice — Question of fact. 

The question of notice is a question of fact. A I.R. 
1921 P. C. 112, Ref. {Dalai, /.) ASHRAF ZAdI BeGaM 
'z/. Lalta Prasad. IB. 1931 All. 267 (2) = 130 I.O. 
299 (2)= A.I.B. 1931 All. 338. 

■ — S. 40 — Partition — Allotment of assets and liabi- 

lity —Clause providing for charge in favour of one pay- 
ing the debts of another — Purchaser with notice of — 
Charge binding on, 

A partition deed between four brothers provided that 
if any of them was obliged to pay off the debts of the 
family allotted to another, the person so paying would 
be entitled to a charge on the properties of the other to 
ihe extent of the amount paid. 

Held, that the clause was a restrictive covenant in 
the nature of an obligation annexed to the ownership of 


j T. P. ACT (1882), S. 41. 

I immovable property within the meaning of S. 40 of 
I the Transfer of Property Act, which was binding on a 
I purchaser of the properties from one of the brothers 
I with notice of the covenant. {Curgenven and Sundaram 
‘ Chetty, JJ.) ABDUL KaZaK ROWTHFR v. ABDUL 

, Rahiman Sahib. 149 IC. 287 = 6 R M. 629 = 1933 
, M WN. 2013 = 38 L.W. 463 = A.I.R. 1933 Mad. 716 
= 65 M.L.J. 390. 

■ S. 40 — Scope — Applicability — Personal ohhga^ 

tion to Pay money under contract. 

By enacting the second part of S. 40, the legislature 
meiely meant to adapt to the law in India, the 
English rule of conferring an equitable title in land 
1 on the holder of a contract relating to the transfer of 
' land. The section cannot be applied to a merely per- 
sonal obligation to j^y a sum of money to a third party 
I arising out of a contract. {Young and Pul Ian, J /.) 

1 ABDUS SHAKUR v. KUNWAR MUNSHI NaNDA LAL. 
53 All 742 = I.R. 1931 All. 703 = 138 I.C. 643=12 

L. R 226 (Rev.) = 16 R.D. 447=1931 A.L.J. 429 -A. 

; IR. 1931 All 662. 

S. 40 (2) — Claim for maintenance — Properties 

liable for — Bona fide transferee — Ijability for claim. 

Where an ekrarnama provided that in the event of 
the executant not paying the allowance fixed for mainten- 
ance, the obligee was to have liberty to proceed against 
the properties relinquished by her in favour of the 
obligor and in case she w^as unable to realise the arrears 
from those properties, she might have recourse to the 
other properties of the obligor, no particular or specific 
l^roperty having been mentioned as liable for the claim, 
the deed cannot be construed as creating a charge but 
only an obligation arising out of a contract annexed to 
the ownership of Immovable propeity which, however, 
cannot be enforced against a bona fide purchaser without 
notice. {Sichrawardy and Graham, J /,') MOHINI 
Debi p. purna Sashi Gupta. IB. 1932 Oal. 411 = 
i 138 10. 24=36 C.W.N. 163=66 O.L.J. 198 = A.I.R. 
1932 Cal. 461. 

— — ^S. 40, 111. — Construction — Purchaser after attach- 
ment but in pursuance of agreement made before - 
Priority. SeeC. P. CODE, O. 21, Rr. 59 AND 60. 68 

M. L. J. 67. 

3. 41 — Applicability — Tenancy. 

S. 41 of the T. P. Act does not apply to tenancies. 
{Oppenheim, S. A/, and Drake Brockman, J. M.) 

Bachcha Shuklaz/. Gajadhar Singh. 1935 R.D. 
62. 

S. 41 — Benami sale — Fraud — S tat by subequent 

purchaser — Plea of fraud by the original owner in 
possession. 

It is necessary under S. 41 to prove not merely con- 
sideration but also good faith and due enquiry. 
Where the second defendant, the owner of certain 
property, executed a benami sale-deed of land to the first 
defendant who, in turn, conveyed it to the plaintiff, in 
a suit brought by the plaintiff for possession of the pro- 
perly from second defendant who continued in possession 
in spite of the two conveyances, it was held that it was 
open to the second defendant who claimed relief to 
plead real facts, e.g,, fraud of the other party or of his 
predecessor in title. The Court in such cases does not 
assist either party but acts on the principle “ in pari 
delict'* potior est conditio poisidentis" . 21 Bom. 405, 
Not Foil.; A.I.R. 1923 Cal. 90 and 45 A. 396, Rel. on. 
(Case law discussed.) {Mad gavkar and Barlee, 
Lakshman Balvant KHISTI z/. Va'^UDEV MOHONI- 
RAJ Pande. IR. 1931 Bom. 377 = 133 I.O. 266= 33 
Bom.L B. 356= A IR. 1931 Bom. 227. 

S. ^—Burden of prodf. * 
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In order that a purchaser may be entitled to the 
benefit of S. 41, he must show that he has taken rea* 
sonahle care and has acted in good faith. Existence of 
circumstances calling for such inquiry is not necessary. 
Where he faib to look into papers to see whether 
vendor has power to sell property, he is not entitled to 
benefit of S. 41 and the mere fact that the vendor's 
name appears in register D i& not sufficient. {Worts /.) 
Ram CHARITRA Thakur Shivanandan Tha- 
KUR. 160 I.C. 922-7 R.P. 42 = A.I.R 1934 Pat. 
67. 

-S. 41 — Bufden of proof — Onus on transferee. 

The burden of proof is alw'ays on the transferee to 
show that he acted in good faith and that his transferor 
was the ostensible owner with the express or implied 
Consent of the real owner. {Nanavutty. /.) HaR- 
GoviNo Prasad z/. Ambika nui''r Ram. 9 Luck. 
671 = 6 RO 393 -1481.0.422-11 O.W.N. 421-A 
I.R. 1934 Oudh 165 

— — — S. 41 — Construction — '‘Person interested" — 
Trudee. 

All that S. 41 requires is that the alienors should act 
as “o^ten'-ible owners*’ with the consent express or im- 
plied of the “persons interested”. There can be no 
doubt that the trustees of a property come under the 
latter category. (Bhide, J.) I). A. V. COLLKGE 

Registkrkd Society, Lahore v. Umrao Sjngh. 
1571.0. 92-8 RL. 84 = 37 P.L.R. 168 = A I.R. 1935 
Lah. 410. 

S. 41— CV sharer — Some of eo sharers shoivn as 
oivners in revenue record^: — Transfer by such co sharers 
— Sale cannot be challenged by other co- sharers. 

Where some of the co-sharers are shown in the 
Revenue Records for a number of years as owners and 
they were mortgaging the land, a sale, by such co-sharers 
cannot be challenged by the other co sharers and the 
vendee stands in the position of the vendors and any 
defence avaibihle to them is open to him as regards the 
title to the property. 46 All 377 and 3l C.W.N. 205, 
Kef {Bhtde, J.) Ul)HO I)AS 7', MeHK BaKHSH, I 

R. 1933 Lah. 457 = 144 I.C. 340 (2) = 34 P.LR. 714 
= A.I.R. 1933 Lah. 262. 

— — S. 41 — Enquiry by transferee — Absence of. 

Where there was nothing to show that the tran.sferee 
made any enquiries about the title of the transferor. 

Held, that he was not entitled to the protection under 

S. 41. {Bishcshwar Nath and IVanavutty, J/.) SaD- 
DHA Singh Mangal Singh. I.R. 1933 Oudh 139 
= 1421.0.860 = 10 O.W.N. 68 = A.I.R. 1933 Oudh 
166. 

— S. 41 — Enquiry by transferee — Absence of. 

Where the vendees were shown not to have made any 
enquiry whatsoevei at the time when they purchased 
the property. 

Held^ that vendees could not claim the protection 
under S. 41. {Grille, A. J.C.) KanCHEDILAL v. 
Kanhai. I.R 1932 Nag. 147 = 1401.0. 390 = 28 N. 
L.R. 227 = A.I.R. 1932 Nag. 165 

' ‘S 41 — Enquiry by transferic — Absence of at te- 
nation by heir — No enquiry whether there are other co- 
heirs— Applicability of section. 

In order that S. 41 may apply it is not necessary that 
the real owner should have consented. It is sufficient if j 
the transferor is the ostensible owner to the knowledge 
of the real owner. The test is that the transferee should 
show that he acted like a reasanable man of business 
and with ordinary prudence. Where a transferee takes 
a transfer from an heir to a deceased who is in posses- 
sion of the property without making inquiries as to 
whether there are oth^r ^ heirs, he is not entitled to 
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the protection under S. 41. {Ntamaiullah and Rachh' 
pal Singh, //.) FaZAL HUSAIN v. MAHOMED 
Kazim. 56 All. 582 = 1934ALJ. 644 = 16010. 81 
= 18 R.D. 374 = 6 R A. 1027 = 16 L R. 466 (Rev.) = 

4 A W.R. 1427 = A I.R. 1934 All. 193. 

S. 41 — Enquiry by transferee — Absence of — 

Mortgage of trust property - Duty of mortgagee to 
1 enquire. 

I Where the mortgagors wdio were trustees of a religious 
j institution mortgaged the trust properties and the mort- 
gagee took the mortgage knowing of their character as 
j trustees and without making .‘sufficient inquiry, 
i Held, that the mortgagee could not rely on S. 41, T. 

I P. Act. {Baker, A.C.J. and Divatia, /.) JaMSHEDJI 
i PeSTONJI V. IXJRABJI KUVERJI 149 LC. 317 = 6 E. 

I B. 368 = 35 Bom L.R. 1091 = A. I R. 1934 Bom. 1. 
i -■ ■ " 3. 41 — Enqutt y by transferee — Absence of — V en- 

dec being co- sharer — Plffect — Applicability of section. 

All that S. 41 lequires is that the transferee should 
I take “leasonable care to ascertain that the tiansferor 
' had power to make the transfer’*. What is “reasonable 
care'* is a question of fact and must naturally depend 
upon the circumstances of the case. Reasonable care 
' would ordinarily intlude inquiry but in exceptional 
circumstances it may not be considered essential. Where 
; the vendee is himself a co sharer in the properly and 
I believe.s himself to be fully aware of the circumstances 
relating to the title of the vendois, and the vendois 
, have been acting as ostensible owneis for year.s and 
! nothing has happened to put him on any furthei inquiry 
as to title, S. 41 is applicable to the circumstances of 
I the case although the vendee does not make any inquiry 
as to titid. {Bhide, /.) 1). A. V. COLLKGE REGIS- 

TERED SOCIETY, Lahore v. Umrao Singh. 157 1- 
C. 92 = 8 R L. 84 = 37 P.L.R. 168= A.I.R. 1936 Lak. 
410. 

S. 41 and Evidence Act, S. 115 — Enquiry by 

transferee — Duty to make — Right to benefit of estoppel 
— Duty to make eiquiries. Sec EVIDENCE ACT. 
S. 115. 11 O.W.N. 1097. 

-S. 41 — Enquiry by transferee — Nature of — Con- 
sideration not proved. 

Where the payment of the consideration foi the 
transfer has not been pi oved, the contention based on 
the piovisions of S. 41 mu>t fail. The- same would be 
the ca'-e if thf3 transferee’s inquiiy has been of the most 
superficial character. {Mya Bn and Dunkley, J J ^ U 
Po Shin v. Edward. 150 I.C. 898 = 7 R.R. 20= A. 
I.R 1934 Rang. 139. 

— -S. 41 — Enquiry by transferee — Proof of. 

It is not enough for the purchaser to '^ay that an 
enquiry as regards the posse-ision of the property had 
baen made through a servant. The transferee should 
place before the Court the evidence showing what 
enquiries had been made by the servant, so that the 
Court might be in a position to judges for itself whether 
these enquiries which the servant made could he con- 
sidered to be reasonable oi not. {Smith and Rachhpal 
Singh, JJ.) ShAHAR HaNOBEGAM 7^ KAJ BAHA- 
DUR SINGH. 6RO. 555=1491.0. 357 = 11 O.W.N. 
702 = A,I.R. 1934 Oudh 223. 

S. 41 — Essentials. 

Not only is it necessary that the transferee should 
have acted in good faith but also that the transfer should 
have been made by the ostensible owner with the consent 
express or implied of the person interested. If these 
requirements are not satisfied the principle of the section 
cannot be applied, 26 .Ml 490 ; A.I.R. 1924 All 381 
! and A.I.R. 1926 Cal. 916, Dist. {Bhide, /.) NaNI> 
I Lal z/. Kakam Bibi. 6 I.R. (Lah.) 185 = 146 I.C. 
! 210 = A.I.B. 1933 Lah. 258. 
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3. 41 — Good faith — Need for proof — Absence of 

negligence not sufiicient. 

The onus lies on the vendee to establish his honesty 
and good faith in order to bring his action within S. 41 
and it is not sufficient to establish merely that he made 
an enquiry. The vendee may have made a reasonably 
careful enquiry and may have ascertained the true fact 
but chosen to ignore them. A finding of the absence of 
negligence is not therefore the same thing as a finding 
of good faith. A person may act without negligence 
but at the same time without honesty. i^Ihlton^ /.) 
MT. IIAKIMAN V, Mr. Badhunnissa. 6 R.L. 586 = 
148 I.O. 742 = A.I.R. 1934 Lah. 658. 

S. 41 — Good faith — Pi esumptton from circum- 
stances — Sale by mother of son' s share to her si iter. 

Where a mother sold the share of her son in the estate 
of his father to her sister and it was not disputed that 
the transferor and the transferee lived in the same house 
together and that the transferee used to write the 
accounts in connection with the estate for the transferor 
the only reasonable presumption that could be drawn 
from the circumstances is that the transferee purchased 
(the share of the son in hi'^ father^s estate know ing that 
his share had not been paid to him. {Ba U J.) GaL- 
LOPE V, Ma In. 7 R.R. 61 = 151 I.O. 314 (2). 

S. 4Ll -Good faith — Proof — Even if made fruit- 
less. 

When the transferee however minute his inquiries 
might have been, would not have found any reason to 
believe that the transferor was not fully empowered to 
make the mortgage and in fact, no clue existed to 
suggest that a third person laid any claim to the property 
which the transferor was mortgaging, it cannot be said 
that the mortgagee was not acting in good faith. 

U and Mackney, JJ.) MAUNG PO LU HanK OF 
CHETTINAUD. 154 1.C. 249 = 7 R.R. 295=-AI.R. 
.1934 Bang. 313. 

-S. 41 — Hindu joint family — Applicability — 

Mortgage in favour of karta of Dayabhaga Hindu 
family-^ Subsequent division between mortgagee and hts 
CO sharer 5 — Assignment by mortgagee of entire mortgage 
right — Suit by asugnee — Co-sharers of mortgagee — If 
can dispute title of asst gnee. 

One P^ who was the karta of a joint Hindu Daya- 
bhaga family consistinc of himself, his bi other and his 
nephews took a mortgage bond in his name from one 
R S, in 1915. In I9l9 there was an agreement between 
P and his five co sharers reciting that they had separat- | 
ed in June, 1919, that the properties acquired and the ! 
monies lent were eimali properties, and that their future i 
acquisitions would be their respective self acquisitions, i 
In 1925, P assigned his rights as mortgagee to plaintiff j 
who brought a suit for sale on the mortgage impleading j 
thereto as defendants, the representatives of the mort- 
gagor, the original mortgagee P and his co-sharers and 
also purcha'Crs of the equity of redeiiiplion. The co- 
sharers of P did not put forward any claim to any 
interest in the mortgage money. 

Held^ that so far as the co-sharers of P were concern- 
ed, they would be estopped by reason of the principles 
embodied in S. 41, Transfer of Property Act, from con- 
tending that hacl only one sixth share in the mort- 
gage money, because by their conduct they had repre- 
sented to the outside world that P was entitled to deal 
with the entire rights of the mortgagee and they were 
fully bqund by this representation to the outside world. 
Plaintiff could therefore avail himself of the principle of 
estoppel against the co-sharers and could get a decree 
for the entire mortgage money even as against a pur- 
chaser of the equity of the redemption, who could not at 
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jail be prejudiced, because the co-sharers of wer e 
i parties to the suit. (Z). N, Mitter and Patterson^ JJ, ) 
I Bengal Coal Co., Ld. v, Sitaram Chatter ji. 

I 159 I.O. 159 = 61 O.L.J. 560 = A.I.B. 1936 Cal. 667. 

S. 41 — Hindu limited owner — Alienation by — 

Suit by reversioners to set aside-^ Absence of protest by 
father of reversioners — If raises estoppel against sons, 

Ky a Hindu, died leaving certain properties which 
were enjoyed by his widow C, She gave away the pro- 
perties to her son in-law from whom the defendants 
purchased them. After the death of C, the plaintiffs 
claiming to be the nearest reversioners of Ky sued to 
: recover the properties from the defendants. The latter 
I pleaded that the father of the plaintiffs who was the 
village patel at the time not only did not protest against 
j the transfer, but aj^o actually got the patta of the lands 
transferred in the name of the defendant's vendor, 
receiving from him kandaya both before and after the 
death of Cy and that consequently the plaintiffs were 
estopped from questioning the purchase by the defend- 
ants from C^s son-in law. 

Heldy that S. 41, T. P. Act, did not apply to the case, 
and that no adverse inference could be drawn from the 
I transfer of patta a.^ it was the uuly of the Patel to 
j receive kandaya from the khatedar for the time being. 
{Ramachandra Rao and Shankaranarayana RaOy //.) 
Kempiah z/. Ranga. 13 My8.L.J. 61 = 39 MysH 
i O.R. 1119. 

, * S. 41 — Hindu limited owner — Purchaser from 

limited owner — When protected — Estoppel. See EviD- 

kncEiACT, S. 115. 13 Mys.L J. 61 = 39 Mys.H 0. 

"■■'S. 41 — Hindu limited otvner — Transfer by, 

I When a Hindu lady cannot without legal necessity 
j transfer a part of the estate in her possession so as to 
j bind the reversioners, much less can she by orally trans- 
• ferring possession and putting such person in possession 
desiioy the rights of the reversioners in case such person 
j transfers the property. In such a case the transferee 
j from such a person cannot plead estoppel under S. 41 
I for that section refers to personal estoppels aii'^ing out 
, of the conduct of the plaintiffs or persons through whom 
I they are claiming and the mere fact that the Hindu 
, widow's estates is vested in the limited owner for the 
I time being cannot create an estoppel against the rever- 
' sioners by virtue of the consent obtained from the 
liiiiiled owner. (Sulaiman, C. J, and Thorny /.) 
Shambhu Prasad v. Mahadeo Prasad. 65 All. 
554=I.B. 1933 All. 409 = 144 I.C. 293=1933 A.L.J 
1185 = A.IJt. 1933 All. 493. 

S. ^1— Husband and wife — Representation as to 

title of wife — Husband bound, 

A Burmese husband allowed his wdfe and children to 
hold themselves out as the sole owners of the properties 
and to deal with them a, if they were such owners The 
wife and children mortgaged the properties and the 
mortgagee acted in good faith and without notice of the 
title of the husband, 

Heldy the husband could not impugn the mortgage. 
(Ba U and Dunkleyy JJ.) MAUNG PO SeIN v. Ma 

Myit. 6 IB. (Rang.) 138 = 146 I.O. 1073 -A.I.R. 
1933 Rang. 361. 

S. 41 — Inioluntary transfer — Applicability — 

Auction put chaser — Right to protection under — 

‘ * Transfer" — Mt aning, 

8. 41, T. P. Act, does not apply to auction-purcha- 
sers. The “transfer’* spoken of in the section must be 
a voluntary ti an^fer effected by an act of the ostensible 
owner. Consequently, auctioiji-purchasers are not 
entitled to the protection ^afforded by S. 41 or by any 
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principle on which that section is based. i^Sulatman^ C. 
J. aud King, J.) PURAN MaL v, SHIVA LaL. 1934 
A.L.J. 1260-166 1.0. 86-7 R.A. 906-4 A.W.R. 
492-A.I.E. 1936 All. 234. 

— S. 41 — J nvoluntary transfer — Transfer by ope- 
ration of iaw. 

The prottciion conferred by S 41 cannot be claimed 
by an auction-purchaber. A person claiming the benefit 
of S. 4l has first to prove that a person was an osiensi 
ble owner of a property with the consent, expiess or 
implied, of another, and that he made a transfer of it. 
It cannot be said that a person making a purchase at an 
auction sale is a transferee from a transferor who was 
in possession of the property with the consent of 
another. In an auction sale, the judgment debtor, 
whose interests are being sold, is no consenting party. 
34 I.C. 494, Dist. and Rachhpal Stngh^ JJ.) 

SHAHAR llANO BEGAM z/. RaJ BaHADUR SlNGH. 6 
E 0.666 = 149 I.C. 367-11 O.W.N. 702-A.IE. 
1934 Oudh 233. 

S. 4tl—Afinor — Interest in property held by — 

'Transfer by adult brother — Transferee, if protected as 
against minor. 

A minor who has an interest in property cannot by 
reason of the disability of infancy give his consent, and 
therefore, a transferee of such property from an adult j 
brother of the minor cannot claim the protection of 
S. 41 of the T. P. Act as against the minor as such 
brother cannot be said to be an ostensible owner of the 
property with the consent of the minor. (Addison and j 
Dm Mohammad^ JJ.) KalSUM BeGAM v. MOHAM 
MAD ISMAIL. 1611.0. 390 = 8 R.L. 741 = 37 P.IiR. 
112-A.l.E. 1936 Lab. 161. 

— S. 41 — Ah nor s— A/e m be r of Hindu joint family 

•-^Oitenstble owner — Alienee from manager of joint 
family — Persons interested — Consent of. \ 

A manager of a joint Hindu family consisting of 
some minors alienated the ancestral house without any J 
necessity. The alienee tiansferred it to third persons 
who in a suit by minors for setting aside the alienation , 
pleaded S, 41 of the T. P. Act. ; 

Heldy that the original alienee was not the ostensible i 
ow’ner of the said ancestral family house with the j 
consent express or implied of the persons interested in j 
the said ancestral house, inasmuch as the minors who I 
had an interest in the said house did not and could not i 
by reason of the disability of infancy give their consent. ' 
Therefore the minois were not prevented by the terms ■ 
of S. 41 from alleging that the deed of alienation by 
the managei was merely a sham transaction and that ; 
the alienee had no authority to transfer the said house, j 
(^Sir Lancelot Sandcrwn.) SHANKAR v. DaOOJI ’ 
MiSIR. 68 I A. 206=63 All. 290 = 1931 A.L.J. 378= 
36C.W.N. 693 = I.E. 1931 P.O 186 -132 1.0.602 
«33 Bom.L.E. 1000= 1931 M.W N. 679 = 34 L.W. 
119 = 64 O.L.J*. 24-A.I.E. 1931 P.O. 118-61 M.L. 
J. 212 (P.O.). 

8. 41 -Alinor — Real orwner^ a minor. 

In order to bring S. 41 into effect, the ostensible 
owner must be in possession of the property with the 
consent, express or implied, of some other person 
interested in the immovable property. S. 41 is inapplica- 
ble, therefore, to a case where the plaintiff was at all 


S. 41 cannot be invoked by the purchaser of the 
i equity of redemption on the ground that he purchased 
' from the mortgagor as ostensible owner without notice 
; of the mortgage. There is no obligation on the mort- 
gagee to give notice of his mortgage to the world. 27 
I Bom. L. K. 434, Foil.; 32 Cal. 357, Ref. (Hi yogi, A.J. 

\ C.) Narayan V. Purshotam. 27 N.LE. 144 -I.E. 

[ 1931 Nag. 164 = 134 1.0. 676-A.l.E. 1931 Nag. 144. 

I S. 41 — Alunicipal and police records — Trans- 

feree consulting khasra paimash of the municipality or 
Police records of levy of punitive tax — Discharge of 
obligation. 

The khasra paimash is not a record of title but a 
mere record of survey and carries with it no presump- 
tion of correctness so far as the question of ownership 
is concerned. A municipality is generally interested 
more in the assessment of tax than in the determination 
of ownership and for its purposes an occupier is as good 
, as an owner Moreover, in the preparation of documents 
j like khasra paimash, a municipality is concerned more 
■ with the measurements of the buildings with a view to 
I safeguard its owm interests against any encroachment on 
i the public streets than in the ascertainment of the title 
j ol persons owning such buildings. In the same way, the 
police department when taking a census of the houses 
for the purposes of levying the punitive tax is merely 
interested in recording the names of the occupants from 
whom they could levy the contribution. The transferees 
cannot be said to have discharged their obligations under 
S. 41 of the T. P. Act by merely taking out the old 
records of the municipality or of the Police Department. 
(B hide and Din Mahanmad, JJ.) KaRTAR SiNGH v. 
i Mt. Mkhr Nish an. 16 Lab. 313=156 I.C. 1064- 
j 7E.L 826 = A.I.E 1934 Lab. 886. 

— S. 41 — Ostensible owner — Invalid bequest by 
wtdccw -^Consent of reversioners — Legatee's name includ- 
ed in the record-of tights — Loan by stranger — Estoppel 
of tevcrsioners. 

Though a bequest by the widow of property inherited 
from her husband is invalid, yet where the next rever- 
sioners consented not only to the will but to the getting 
of the legatee’s name entered in the record-of-rights 
and a thiul per.son has on the faith thCieof advanced a 
loun to the ostensible owner, ;.r., the legatee, the rever- 
sioners are estopped from asseiting their own title to 
the prejuitice ot thestianger. (Altyogi, A.J.C.) TEJMAL 
Z/. Savaji. 135 I 0. 407 = I.R. 1932 Nag. 7 = 27 N. 
L.E. 283 = A I.B. 1931 Nag. 194. 

S. 41 — Ostensible owner — Alutation in mortga- 
gor's name — Effect. 

The mere fact of mutation having been made in the 
name of the mortgagor is not sufficient to make him the 
ostensible owaier of the property mortgaged especially 
when the mutation proceedings, in respect of which the 
mortgagee must be fixed with notice when he relies on 
an entry in the mutation register in support of his mort- 
gagor’s ostensible ownership, disclose the fact that other 
persons claimed ownership in the mortgaged property. 
(Hasan^ C.J. and Bisheshwar Alath, J ) AMIR JaHAN 
Begam V. Khadim Husain Khan. I.E 1931 Oudb 
235=132 1.0.76 = 14 0.^0“. 314-8 O.W.N. 237- 
A I.E. 1931 Oudb 253. 


material times a minor and incapable of consenting to S. 4:1— Ostensible owner — Proof— Entry in 

his father holding himself out as the owner of the pro- revenue papers— Value. 

perty. 36 B. 446; 34 All 22 and 26 Bom. 433, Ref, A person cannot be said to be an ostensible owner 
(Cunltffe^ O. C. J, and Baguley, J.) MaUNG Sein ' with the consent of the true owner on the basis of an 


Ba V, Maung Kywe. 12 Ea«llg. 56-- 160 I.C. 667= entry in the Revenue papers when the ostensible owner’s 
TEE. 2 = A.I E 1934 Eaug. 90. name was entered in the Revenue papers in the face of 

"S* 41 — Mortgage — ^urcha^er of the equity of the opposition of true owner and was only entered as he 
redemption — No obligation on mortgagee to gwe notice, 1 was in possession at the time. 20 C.W.N. 265 (p.C.) , 
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Rel, on {Grille, A. /. €,) Kanchedilal v. Kan- 
HAI. 28 N.L.R. 227 = I.B. 1932 Nag. 147 = 140 I.O. 
S90 = A.I.R. 1932 Nag. 166. 

S. 41 — Partner — One partner permitting another 

to deal with partnership property as ostensible ffioner — 
Estoppel, 

When one of partners has permitted another partner 
to deal with partnership property as an ostensible ow'ner 
and such property is moitgaged by the latter to a bank, 
knowledge on the pait of one of the members of the in- 
vestigation committee of the bank ip his personal capa 
city that property belongs to partnership is not itself 
sufficient to justify an infeienre as to knowledge on the 
part of the bank. The partner who has so permitted is 
estopped from pleading the partnership and his own 
interc'-t in the mortgaged property {Monroe and Bhide, 

//.) Punjab AND Sind Bank, Ltd. ry Rustomji. 

160 I C. 773 -8 R.L. 692 = A.I.R. 1936 Lah. 821. 

— S. 41 — PuncipU, 

It is a principle of natural equity that where one man 
allows another to hold himself out as the owner of an 
estate, and a third person purchases it for value from 
the apparent ow’ner in the belief that he is the real 
owner, the man who so allows the other to hold himself 
out shall not be permitted to recover upon his secret 
title, unless he can overthrow' that of the purchaser by 
showing either that he had direct notice, or something 
which amounts to constructive notice, of real title, or 
that there existed certain circumstances W’hich ought to 
have put him upon an inquiry, that if prosecuted 
would have led to a discovery of it. I. A. Supp. Vol. 40; 
A.I.R, 1930 All. 374, Foil. {Raza and Smith, //.) 
PAKBHOO DaYAL V, AJUDHIYA SiNGH. 135 10. 

397= I R. 1932 Oudli 45 = 8 O.W.N. 1148=A.I.R 
1931 Oudh 419. 

S, 41 — Reasonable rare — Casual enquiries from 

strangers, 

* Where the purchaser made casual inquiries of persons 
who were not conversant with the vendor's affarrs, held 
that the purchaser had not taken re.isonable care. 
{Mukcrji ami S N, Guha, JJ.) AMIRTA LaL BAISYA 
S'. Pkatap Chandra Cmakkavarty. I. R. 1931 
Oal. 417 = 130 I.C. 897 = 52 0 L.J. 492 = AXR. 1931 
Cal. 144 

S. 41 — '‘'‘Rrasonablc care^' — Interpretation, 

The expression “reasonable care*' in S. 41 has been 
interpreted as meaning such care as an ordinary man of 
busines.s or a perstm of ordinary prpdence w'ould take, 
and it is not enough to assert generally that enquiries 
should be made, or that a prudent man should have 
made further enquiries, but some specific circumstances 
should be pointed out as the starting point of an enquiry 
which might be expected to lead to some result. The 
party charged must have notice not of a fact or instru- 
ment which in truth related to the subject in dispute 
without his knowing that such is the case, but that he 
had actual notice that it did so relate. There must be 
actual notice that the property is in some way affected, 
and no fraudulent turning away from the knowledge of 
facts w'hich res gestae w’ould suggest to a prudent mind. 
If mere w'ant of caution, as distinguished from wilful 
blindness, is all that can be imputed to the purchaser, 
then the doctrine of constructive notice will not apply. 
{Mosel y and Dunkley, J J.) M. S. CHETTVAR Firm 
z;. KaLIAMMa. 1611.0.221 = 8 R.R. 466 = A.I.R. 
1936 Rang. 423. 

S. 41 — Reasonable care — Proof — Mortgagee as 

ostensibie owner. 

Where there is no evidence to prove that the mort- 
gagee took the mortgage from the ostensible owner after 
taking reasonable care to ascertain that the transferor 


, T. P. ACT (1882), S. 41. 

had power to make the transfer and that he (mortgaf^ee) 
had acted in good faith, he cannot claim protection of 
S. 41. {Hasan, C,J. and Bisheshwar Nath, /.) AMIR 
JAHAN BEGAM V. KhaDIM HUSAIN KHAN. I.R. 
1931 Oudh 236 = 132 1.0.76=14 O.L.J 314 = 8 0 
W.N. 237-A.IR. 1931 Oudh 263. 

S. 41 — Reasonable care and good faith — Onus of 

proof — Purchaser not seeing any papers — Inference, 

1 he purchaser himself must in every case show' that 
he harl taken reasonable care to ascertain that the 
tianferor had power to transfer, and that he has acted 
I in good faith. When the purchaser admit? that he saw 
no papers, it can be safely inferred that he did not take 
, reasonable care. The fact that the transferor’s name 
appears in the D. Register is not sufficient. {Wort, 

■ /.) Ram Charter 'ruAKUR v, Shjvanandan 
, Thakur. 7 R.P. 42 = 160 I.C. 922 = A.I.R. 1934 

Pat. 67. 

, S. 41 — Revenue papers — Inspection of—Suffi- 

ctency of. 

Where, had the transferee made inquiries in village 
before pui chasing the property he would at once have 
come to know that the property had Jong ago been sold 
by the transferor and that he had no interest left in the 
property at all w'hich he could transfer, transferee gets 
no title to the land. Mere inspection of the revenue 
papers by the transferee is not enough. {Nanavutty, 
/.) Hargovind Prasad v. ambika Dutt Ram. 
9 Luck. 571 = 6 R.O. 393 = 148 I.O. 422 = 11 O.W N 
421 = A.I.R. 1934 Oudh 166. 

S. 41 — Revenue papers — Vendor erroneously 
mentioned as owner of largt.r share in revenue papers^ 
No enquiries by purchaser— Reliance on revenue papers 
— No proof of reasonable care, 

' Property comprising 10 biswas was sold in IQQJ In 
. execution of a mortgage decree. But the sale certificate 
j mentioned only 1 biswas as having been sold. The 
I mistake w’as tepeated in the revenue papers which 
, erroneou.sly stated that the mortgagor was in possession 
I of the 9 remaining biswas. The mortgagor sold this 
property to the defendants who were .sought to be 

■ ejected by the purchaser of 10 biswas in the CoWt sale 
' of 1909. T^he defendants w’eie unware of the .sale certifi- 
1 cate but they claimed the protection of S. 41 of the T. 

P. Act on the ground that they had relied on the 
revenue papers. 

Held, that S. 41 made it incumbent on the transferee 
to lake care to ascertain that the tiansferor had power 
to make the transfer and to act in good faith and the 
first step which he is expected to take is to search the 
registration office to ascertain what transfers, if any, 
had been made by the transferor; his failure to do so 
and to acquaint himself with the prior mortgage dis- 
entitled him to the protection of. S. 41. {Niamatullah 
and Rachhpal Singh, J/.) KHATUN FaTIMA v. SHIB 
Singh. 1933 A LJ. 1036 = 147 I.C. 840=6 R.A. 
676 = AI.R. 1933 All. 917. 

- ■ ' • ■ Ss. 41 Sind 48 — Rival transferees — Negli gence 
— Absence of — Priority between— S. 41 not ap pit r able. 

The question of priority between a mortgagee and a 
subsequent purchaser of the same immovable property is 
governed by S. 48. The purchaser is not protected by 
the provisions of S. 41, when there is no proof of 
negligence on the part of mortgagee. But even if the 
mortgagee be regarded as a person interested in the 
property, it cannot be said that w’ith his consent, express 
or implied, the owner was the ostensible owner of the 
property. 

(^aere: S. 41 makes no express reference to negli- 
gence. Therefore it is doubtfur whether negligence can 
be a plea under S. 41. A.I.R. 1929 Rang. 117, 
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Doubted. {^Rachhpal Singh and Smithy //.) SlTA 
RAMz/. RAJ NaraiN. 160 10. 146 = 6 R.O. 623 = 
11 O.W.N. 770 = A I.E. 1934 Oudh 283. 

Ss. 43 and 6 (a) — Applicability. See T .P. 

ACT. Ss. 6 AND 43. 27 N.L.E. 199 = A.I.B. 
1931 Nag. 61. 

— 3. 43 — AppUcabihty — Knowledge of purchaser 
about wint of authot tty to transfer. 

Where a mortgagee is fully aware that his mort- 
gagor’s claim for the entire share is contested by a colla- 
teral in the Court of Revenue and he takes the mort- 
gages in question with that knowledge and with the 
knowledge that the transferor was nut authorised to 
transfer to him more than her own share in the inherit- 
ance of her deceased husband.it isjmpossible to hold, 
that, whatever representations the rnoitgigor made at 
the time of executing the deed of mortgage they were 
erroneous in the matter of her authoiity to transfer more 
than her legal share in the inheritance of her husband. 
There can be no estoppel in favour of one against the 
other if both parties knew the true state of facts. A.I. 
K. 1921 P.C. 112, Rel. on. iJVazir Hasan^ C.J. and 
Smith, y.) Bhagwan Din V Mahomed Yunus 
Khan. 9 Luck. 359 = 6 E O. 407 = 148 10. 367 = 11 

0. W.N. 145 = A I.E. 1934 Oudh 112. 

S. 43 — Apphcdhltty — Transferees — I f includes 

auction purchasers. 

It it doubtful if the word “transferees” in S. 43, T. 
P. Act, would expressly cover an auction purchaser. 
{Sulaiman, C,J, and King, /.) PURAN MaL v, ShiVA 
LAL. 1934 A.L J. 1260 = 155 10. 86 = 7 E. A. 905 = 
4 A.W E. 492 = A I E 1935 All. 234. 

3. ^Z—Appltcalnhty- Third party's tight not 

sntervening. 

Two groves with some other property of the mortgagor 
were moitgaged for the purpose of pin chasing the very 
two groves from its owner. The mortgagee having 
sought to enforce his mortgage against those groves an 
objection was taken that it could not be so done, as the 
mortgagors had no interest in the property sold at the 
date of the moi tgage. 

Held, that the mortgage was enforceable on the 
principle of feeding the grant by estoppel there being no 
third party’s interest intervened between the execution of 
the security and the execution of the sale deed. 
{Mukerft and Bennet, JJ.) RAM LaL z'. Shiama LAL. 

1. R. 1931 All. 342 = 131 10.38 = 1931 A.L. J. 73 = 

A. I.R. 1931 All. 275. 

—3. Applicability — Transfer prohibited by 

Jaw. 

The equitable doctrine contained in the section cannot 
be invoked in support of a transfer prohibited by law, 
for example, a sale or other transfer by the reversioners 
of a Hindu widow. 48 C. 1 (P.C.) and 41 M. 4l8 (F. 

B. ), Ref. t^Madhavan Nair, /.) SREERAMALU v. 
SOMAKAJU. 1930 M.WN 1054. 

• S. 43 — Hindu limited owner — Applicability — 

Hindu transferee from Hindu ivtdow — Right to benefit 
of sec tion. 

A Hindu who lends money on a mortgage by a Hindu 
widow must be deemed to be aw^are of the elementary 
principles of Hindu Law that a widow inheriting the 
property of her deceased husband holds it only for her 
life with the limited interest of a Hindu widow, and 
such a transferee cannot claim the benefit of S. 43, T P, 
Act, because he is not a person who has acted on the 
erroneous representation of a party who subsequently 
acquires an interest in the property. {Benmt, /.) 
JAGERNATH PRASAD v. ^MT. DHANPATI. 151 I.O. 
361 = 7 E. A. 184 = A.I.E. 1934 All. 969. 


[ S. 43 — Insolvent — Transfer by undischarged 

insolvent — Revesting of property in the insolvent after 
discharge — Right of moitgagee. 

On the date of tne mortgage in favour of the plaintiff, 
the defendant was an undischarged insolvent. At the 
time of the suit by the mortgagee, the insolvent had 
been discharged and the mortgaged property revested in 
the defendant. 

Held, that an alienation by an undischarged insolvent 
of property belonging to him was not void, but only 
voidable at the option of the Court or the receiver and 
that the mortgagee was, under the circumstances, 
entitled, under S, 43 of the T. P. Act, to enforce the 
mortgage by sale of the mortgaged property. {Iqbal 
Ahmad and Ktsch, I/.) RUP NaRAIN SiNGH v. HAR 
Gopal Tewari. 65 All. 603 = I.R. 1933 All. 343 = 
143 10 836 = 1933 A L. J. 475 = A.I.R. 1933 All. 449. 

[F. 16 L. 392(400).] 

S. 43 — Mortgage — Mortgagor subsequently 

acquit in g interest in mortgaged propet ty — Estoppel. 

A mortgagor when he executed the mortgage believed 
that he w’as fully competent to execute it. Years after, 
a claim was brought fur 5 annas 4 pics share in the pro- 
perty and a detree was passed under W'hieh it was 
ordered that the claimants would get possession of 5 
annas 4 pies share if they paid a certain amount within 
a ceitain period The claimants w'eie unable to pay 
that amount and a compromise w’as entered into under 
which the claimants got much less than 5 annas 4 pies 
share and the mortgagor got nioie than 13 annas 8 pies 
share. When the mortgagee obtained a decree and 
applied for its execution, the mortgagor contended that 
the mortgagee could proceed only against the share, 
which, according to the finding of the Court, was owned 
by him and as the additional share which lie possessed 
had become his in pursuance of the agreement which he 
had arrived at after the decree, the mortgagee could not 
proceed again^-t that share. 

! Held, repelling the contention of the mortgagor, that 
! the moit^agor waS' ei'topped from pleading that he was 
not entitled to mortgage the property which he mort- 
gaged and that he was also estopped from defeating the 
[ claim of the moitgagce if anv property which he had 
I mortgaged and w'hich he did not actijally own at the 
time of the mortgage had subsequently come into his 
po'jsession {^Hatnes and Rachhpal Sm^h, JJD 
ABDUL AHAD Z/. BriJ NaRAIN Kai. 153 1.0.984 
= 7 E A. 653 = 1935 A.L.J. 214= 1935 A.W.E. 87 = 
AIR. 1936 All. 269. 

S. 43 — Non transferable oci upani y holding — 

Abandonment ~ Prior settlement in favour of attoiher — 
Rn forceability. 

Where a non-tianseferdble occupancy holding was 
mortgaged by the raiyat and on the death of the latter 
the landlord settled the lands with another on footing 
that the widow had abanduued the holding and obtained 
rent but he also brought the property to sale in exe- 
cution of his mortgage decree and purchased tlie same 
and the person who w’as subsequently inducted into the 
land sued for recovery of possession, 

Held, that the settlement in favour of the subsequent 
lessee was valid and could be enforced by reason of the 
principles contained inS. 43, T.P. Act. {Guha and 
Bartley, J/.) DEB NA TH MORAL z/. SaSI BHUSAN 
MORAL. 1491.0 1099 = 6 BO. 708 = 58 O.LJ. 145 
= 37 Cal. W.N. 1144= A.I.E. 1934 Oal. 82. 

--3. 43 — Reversiotw s — Sale by — No misrepresen- 
tation. 

Where certain alienations were made by the window 
and in order to set aside those alienations the reversion- 
ers executed a document in favour )f a third person by 
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which they consented to sell the properties to him in 
consideration of his advancing the cash necessary for 
•the purpose of the suit and in that document it was 
•distinctly recited that the property conveyed was one in 
which they had only a reversion, there is no question of 
any misrepresentation and the transferee from the rever- 
■sioners is not entitled to invoke the aid of S. 43 in 
support of the transaction, f^Madhavan Natr^ /,) 
Sreeramulu V, SOMARAJU. 1930 M.W.N. 1064. 

— — — S. 43 — Reverstotier — Suit by presumptive rever- 
sioner to set aside alienation by female heirs — Decree in 
their favour — Subsequent settlement by ivhich rever- 
sioners surrender their share and sell half of the property 
to alienee — Opening of succession — Reversioner question 
tng right to alienate — Transferor prevented from ques- 
tioning sale» 

Where two reversioners, the last male holder’s pater- 
nal uncle and his son, the plaintiff herein, brought suits 
to set aside certain alienation by female heirs but, after 
a decree in their favour, matters were settled and the net 
result of the settlement was that one-half of the property 
sold was to be restored to the reversioners, and the other 
half to be retained by the alienee and when, on the 
opening of the succession in favour of the plaintiff by 
the death of the last female heir, the plaintiff filed the 
present suit for recovering the property, 

Helds{V) that under S. 43 of the Transfer of 
Property Act, the plaintiff’s father having sold this pro- 
perty as if it belonged to him and to the plaintiff at a 
time whem they had admittedly no title thereto, the 
plaintiff could not now be heard to set up that fact after 
acquiring the title as reversioner subsequently, and 
(2) treating the old alienation as still the subject for 
consideration, the act of the plaintiff’s father acting on 
his own behalf and on behalf of the plaintiff in surren- 
dering whatever rights they had by the decree and in 
purporting to sell the property to the alienee was as , 
.^emphatic an atiirmation of the transaction as it was 
possible to imagine. The fact that at that time they 
were not the actual reversioners but only the presump- 
tive reversioners was not sufficient to deprive that act of 
its due force and effect. It is possible for presumptive 
reversioners even before the succession opens by a 
sufficient act Qf affirmation to do something which dis- 
ables them from questioning the alienation after they 
are in titulo, (^fCrtshnan Pandalat^ /.) VellaY- 
AMMAL z/. PALANIANDI AMBALAM. 38 L.W. 956 = 
1933 M.W.N. 341 = 147 I.C. 381 = 6 R.M. 333 = A.I. 
B. 1933 Mad. 866=66 M.L.J. 772. 

-Sg. 43 and 6 (a) — Reversioner — Transfer of 
interest by presumptive reversioner — Validity of — Illus- 
tration 5. 43 not good law. 

The illustration to S. 43 of the T. P. Act is repugnant 
to S, 6 {a) of the Act and is not good law. The right of 
a presumptive reversioner to succeed to the property on 
the death of the limited owner in possession is only a 
spes successionis and its transfer is invalid, though in 
form it purports to be a conveyance of a present inter- 
est in the property. The transfer, being expressly for- 
bidden by S. 6 («) of the T. P. Act, does not become 
valid by the application of S. 43 of that Act on the i 
vendor subsequently succeeding to the property. {Seas- 
ley, C*J. and Bardsitell, /.) OFFICIAL ASSIGNEE OF 
MADRAS Sampath NAIDU. 6 I.B. (Mad.) 170 = 
146 1.O. 966 = 1933 M.W.N. 1377 = 38 L.W. 610=A. 
I.B. 1933 Mad. 796 = 65 M.L.J. 688. 

— S. 43 — Reversionary rights — Mortgage of^Valt- 
4ity of, in Punjab. 

A contract mortgaging a spes successionis in the 
Punjab where the Transfer of Property Act, is not in 

* Q. D.— 1?~217 
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j force, can be enforced as an agreement to convey the 
' estate when it falls into possession. Where a person 
! mortgages a certain land as his own property without 
i purporting to mortgage his reversionary rights therein, 
the mortgage is not void ab initio and in any case the 
j case is fully covered by the principles underlying S. 43 
! of the T. P. Act. (^Abdul Rashid, /.) AUTAR SiNGH 
' V. LAL Singh. 36 P.L.R. 732 = 166 1,0. 880 = 7 R.L. 

I 799 = A.LB. 1934 Lah. 996. 

I ■' ' 'S. ‘Scope, 

I S. 43 really lays down or enunciates what is known as 
1 “feeding the estoppel”; that is to say where a grantor 
has purported to grant an interest in land, which he did 
not at the time possess but subsequently acquires, the 
! benefit of the subsequent acquisition goes automatically 
to the earlier grar^ee, or, as is usually expressed, “feeds 
the estoppel.” (Case law disc.) {^Sen. /.) VILLA v. 
Petlky. 6 B.E. 245 = 148 I.O. 72I=A.LR. 1934 
Bang. 61. 

— " Ss. 43 and 8 — Scope and operation — Transferor 

if can proceed ag-iinst transferoi’s interest in any pro- 
perty other than that transferred. See T. P, ACT, Ss. 8 
AND 43. A.I.R. 1934 All. 731. 

""Ss. 43 and 6 (a) — Transfer of immovable pro- 
perty by heir apparent — Erroneous representation by 
transferor that he is full owner — Transferee acting on 
such representation — Rights of. 

Every attempt should be made to reconcile the provi- 
sions of S. 43 of the T. P. Act together with the illus- 
tration wdth the provisions of S. 6. S. 6 (a) applies to 
cases where professedly there is a transfer of a mere spes 
successionis, the parties knowing that the transferor has 
no more right than that of a mere expectant heir. But 
where an erroneous representation is made by the trans- 
feror to the transferee that he is the full owner of the 
property transferred and is authorised to transfer it and 
the property transferred is not a mere chance of succes- 
sion but immovable property itself, and the transferee 
acts upon such erroneous representation, then if the 
transferor happens later, before the contract of transfer 
comes to an end, to acquire an interest in that property 
no matter whether by private purchase, gift, legacy or by 
inheritance or otherwise, the previous transfer can at the 
I option of the transferee operate on the interest which 
' has been subsequently acquired, although it did not exist 
I at the time of the transfer. The illustration to S. 43 is 
I directly applicable to such a case. {^Sidaiman, C./. and 
' Rachhpal Singh, /.) Shyam NaRAIN MISIR v. MaN- 
GAL PRASAD. 67 All. 474=163 I.O. 163 = 1936 A.L. 
J. 13 = 7 B. A 465 = 4 A. W.B. 1121 = A.I.B. 1936 All. 
244. 

— S. 44 — Applicability — Conditions — Purchaser 
share — Right to mesne profits. 

S. 44, T. P. Act, does not speak of a family dw^elling- 
house nor does it say that the dwelling-house must be 
occupied either permanently or even occasionally by the 
undivided family. The word ‘dwelling house' does not 
necessarily cannote a dwelling-house occupied by an 
undivided family which also owns it. So also the words 
“belonging to an undivided family” are quite unqualified 
and do not per se all import that the house must be 
occupied permanently or even temporarily by the 
undivided family. The only two requisites laid down 
in the proviso to S. 44 are (1) that the house must be a 
I dwelling house, and (2) that it must belong to an un- 
! divided family. It does not matter if the house is 
j occupied by tenants. Hence S. 44, T. P. Act, would 
! apply to the case of the purchaser of a share of one out 
1 of a number of dwelling-houses owned by an undivided 
I family, which they have renftd 3ut. Where an undivided 
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iaii.ily owned dwelling-houses, which they rented out and j I.B. 1932 Bom. 301=137 1.0. 560 = 34 Bom.LB. 164 
the purchaser of a share in it claimed mesne profits =A.I.B. 1932 Bom. 190. 

from the date of purchase to the date of possession. j S. hX^AppHcabtltiy — Exchange — Mutation 

Held^ that thepioviso to S. 44, T. P. Act, applied, | refused by Revenue Officer owing to absence of party — 
even though the mtmbers of the family did not reside Such party believing in good faith to be owner, erecting 
therein, and that the purchaser was not entitled to j building — Subsequent sale — Pre-emption, 
mesne profits. 18 Ca!. 10 and 45 M. 648 = 42 M.LJ. 507 ! Two persons exchanged lands and on application for 
(F.13.), Dist. 0^aJsh,J.) SUBRAMANYA SaS'IRY ; mutation, owing to the absence of one of the parties, 
Sheik GH.-tNNU. AI.B. 1936 Mad. 628. ' mutation was refused to be effected in his name. Such 

S. 44 {fl)— Undivided family^E.sentials, believed in good faith to be the owner of the 

To constitute an undivided family for the purpose of erected a building thereon. When mutation 

S. 44, T. P. Act, it is unnecessaiy that the members of ! refused, the opposite party who had given the land 
the family should have constantly resided in the dwelling- exchange executed a sale-deed in favour of the person 

house nor is it necessary that they should be joint in ' Thereupon a collateral of the 

mess. A.I.R. 1929 Cal. 231, Rtf. UValsh.J.) Subra- ■ vendor applied for pre-emption. 

MANYA SaSIRY V. Sheik Ghannu. A.I.B. 1936 that he was entitled to do so only on the pay- 

Mad. 628. ’ : ”‘ent of the full sale value of the land and the costs of 

■“S. 48 — Eailier oral chiirge — Subsequent regis- j building erected thereon and that S. 51 applied to 
tered mortgage— Pnonty. J fhe case. {^Addison and Bhide^ //.) Qaim v. GhulaM 

S. 48 of the T. P. Act must be read subject to S. 48 i ^ I B. (Lah.) 167= 146 I.O. 36 =A.I.E. 1933 

of the Registration Act and so a subsequent registered | 640. 

inoitg.ige is entitled to piiority over an earlier oial | — S 61 -Applicability to lessees. 

charge, not accompanied by delivery of possession, of j Though the case of a lessee holding under a lease for 
which the moitgagee had no notice. {Tyab/i rtW ! over 99 years may be outside the contemplation of S. 5l, 
li'adta, //.) CHIIAGaneal SakhaRAM V. Chuni- i the principle contained therein may be applied to lessees 
LAL. 152 I.O. 267=7 B B. 133 = 36 Bom.L B. 277= who are sought to be ejected. 1925 All. 261, Rel. on. 
A.l.B. 1934 Bom. 189. H Maker ji and S, K. Chose, //.) MOHAMMAD ALI 

— S. Salvage Payment — Mortgagee KhaN v. KaNAILAL. 169 I.C. 767=8 B.O. 360 = 

holder — P'urther charge — Right to — Subsequent mort- A.I.R. 1035 Cal. 625. 


gCi^gee —Priority. 

In re'^pect of payments made to avert a sale for arrears 
of revenue, even though it may be subsequent to the 
final decree on his mortgage the decree-holder is 
entitled to a first charge on the sale proceeds in the 
mortgage suit in priority to the subsequent mortgagee, 
11 M.I.A. 241, Ref. {Sir John Wallisf) MaNOHAK 
DaSz\ Hazarimoll. 58 I.A. 341=69 Cal. 463 = 
I.R. 1931 P,0, 293=134 I.C. 645 = 1931 M.W.N. 
1163= 34 LW. 472 = 33 Bom LB. 1346=8 O.W.N. 
893 = 36 O.W.N. 1040 = 1931 A.L.J. 800=64 C.L.J. 
125 = A.IR. 1931 P C. 226 = 61 M.L.J, 343 (P.C.). 

[D. 55 M. 468 (478).] ^ 

— — S. 60 Applic ability — I^ease by mort ga got — Rent 
paid in adv ituc — Right of tenant. 

The mortgagor cannot create a lease so as to bind the 
mortgagee, much less the purchaser in auction of the 
mortgaged property and the tenant cannot take advant- 
age of S. 50 of the Act with regard to rent paid in 
advance in a suit brought by the purchaser not for rent 
but for compensation. 30 Bom. 250 and 28 Bom.L.R. 
J 162, Foil. (Baker, /.) GiRDHARLAL v. LILADHAR, 
134 I.C. 1223 = 33 Bom.L.R. 1123= I.R. 1932 Bom. 
7= A.I.R. 1931 Bom. 639. 

S. 60— AV//f paid m advance. 

In order to get the benefit of the protection of S, 50, 
the teiiant should pay rent as rent. Rent paid in ad- 
vance is a rnere loan and is not a payment in fulfilment 
of an obligation to pay rent. Such a payment cannot 
be pleaded by a tenant in a suit for rent or compensa- 
tion for use and occupation by the assignee of the pro- 
perty. (//t’alJ, /.) Pale Zabaing Rural CO-OPE- 
RATIVE Credit Socib.ty v. Maung Thu Daw, 9 
Rang. 470 = 136 I.O. 646 = IB. 1932 Rang. 64 = 
A.I.R. 1931 Bang. 292. 

S. 51— Applicability, 

A claim for improvements can only be made by a 
transferee who makes them believing in good faith that 
he was absolutely entitled to the property — and not by a 
person who never had any title and was in possession by 
the leave of the real owner. (Shingne, J) MuRLi- 
DHAR NARAYANDAS Vk P^RMANAND LUCHMANDAS. 


S. 61 — Applicability— Lessee for life building 

permanent structures— Holding over after lessee’s death 
by transferee— Ejectment by lessor— Right to claim 
compensation. See T.P. ACT, S. 108 (h), (p) AND (q\ 
40 O.W N. 62. 

S. 61 — Applicability— Transferees having no 

bona fide belief in title, 

S. 51 does not apply to a case where the transferee of 
immoveable property has not proved that he believed in 
good faith that he was absolmely entitled to the pro- 
perly in question. (Sen and Bafpai ^ //.) MOTI 
Chand V. British India Corporation, Ltd, I.R. 
1932 All. 126 (2)= 136 I.O. 78 (2)= 1932 AX J. 54 = 
A.I.B. 1932 All. 210. 

^.61— Applicability— Transfer In execution of 

decree. 

S, 5l, T. P, Act, does not apply to a transfer in exe- 
cution of a decree. (Sulaiman, King and Sen, JJ^ 
NannuMalz;. Ram Chander. 63 All 334= I.R 
1931 All. 497 = 132 I.O. 401 = 1931 A X J. 273= A.I. 
R. 1931 All 277(F.B.). 

S. 61— Believing in good faith that he is 

ah sol utel y enti tl ed** — Meani ng. 

Per y.— It is doubtful whether the expression 

“believing in good faith that he is absoultely entitled 
thereto'’ means anything more than believing that he is 
what is usually termed in India a ‘ full proprietor” with 
a heritable and transferable estate, as opposed for 
example, to a person holding a life estate or rent free 
grantee whose grant is liable to resumption. The 
phrase does not mean that the person must believe that 
the property is free from all encumbrances, (Sulaiman, 
King and Sen, JJ.) NANNU MAL v, RAM CHANDER. 
63 All 334 = I.R. 1931 All 497= 132 I.O. 401= 1931 
A.L J. 273= A I.R. 1931 All 277 (F.B.). 

"S. 61 — Good faith — Negligenee — P.ffect of. 

It is true that absence of proper inquiry condemns a 
bargain as one not made in good faith. But any and 
every negligence does not show want of good faith. 
Good faith within S. 5l is not necessarily precluded by 
facts showing negligence in investigating the title. 57 1. 
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A. 305—53 M. 692, Rel. on. {Mukerji and S. K. 
Ghose, //.) Mohammad Ali Khan v. Khanailal. 
8 Bi.O. 360 = 169 I.O. 767= A.IB. 1936 Cal. 626. 

S. 61 — Right to compensation for improvements 
— Requisite for — Purchaser from limited otvner. 

The principles of equity embodied in S. 5l of the 
T. P. Act can only be invoked on pioof of good faith in 
effecting the improvements. Such good faith must lie 
in the belief of his absolute title which in turn amounts 
to belief in the title of his vendor. The mere fact of 
payment of consideration to the vendor cannot be the 
criterion. Where the purchaser resided in the same 
village in which the original owner of the properties 
lived and the properties were situated, and he was aware 
that the person from whom he purchased derived title 
from a widow with limited interest with no power of 
disposition, gift or release except, under special circum- 
stances, he should have made enquiries and satisfied 
himself about the nature of the title of his vendor. 
Without such enquiry, he is not justified in making im- 
provements or entitled to claim compensation for them. 
(^Rama Rao and Srinivasa lyer^ //•) BASANNA v. 
PARVAi HAMM A . 10 Mys.L. J. 66. 

— — S. 61 — Scope —Improvements by vendee — Right 
of purchaser at Court-sale to compensation* 

A person who has been evicted can claim com- 
pensation under S. 5l provided he is (1) a transferee, 
(2) he has made the improvement, (3) he has made such 
improvement believing in good faith that he was 
absolutely entitled, and (4) he was evicted. The section 
does not provide for these various capacities or qualifi- 
cations being filled or fulfilled by different persons. It 
is intended to provide for a right to compensation to an 
individual who fulfils all the conditions laid down. The 
relief given by the section is not any species of property 
and such a right is neither heiitable nor transferable. 
There is no general equitable principle entitling the per- 
son dispossessed to compensation apart from what has 
been laid down in S. 5l . Hence a purchaser of a pro- 
perty at a Court sale who has been di.«possessed cannot 
claim compensation for improvements effected by the 
vendor. The evictee himself must be the improver. 
(Case-law referred.) {^Ameer Ah^ /.) NAGENDRABALA 
DASEE V. PAMCHANAN MOURIE, 60 Cal. 1388 = 160 
1.0. 42 = 6 R.O. S04 = A.I.B, 1934 Cal. 290. 

S. 61 — Scope — Person having a better title — 

Whether can be compelled to sell to the transferee. 

Under S. 5l, it is the person who has a better title 
within the meaning of the section, who has the right to 
decide w’hether to pay for the improvements made by 
the transferee or to sell his own interest to the transferee; 
and the transferee cannot compel the person having a 
better title to sell his interest to him, \Sen and Bajpai, 
//.) MOTI CHAND V. BRITISH INDIA CORPORA- 
TION, Ltd. I.R. 1932 All. 126 (2) = 136 I.O. 78 (2) 
= 1932 A.L. J. 54 = A.I.B. 1932 All. 210. 

Ss. 61 and 70— Scope — Ss. 51 and 70 compared. 

Per Sulaimain^ J , — The provisions of S. 70 are in no 
way in conflict with the principle underlying S. 5l. 
Under S. 70 the accession becomes a part of the security 
and therefore cannot be appropriated by the mortgagor 
or his representatives. It can be sold along with the 
mortgaged property and will pass to the purchaser. 
S. 5l does not entitle a person who has made improve- 
ments on another’s land in good faith to retain the 
improvements or accessions or to remove the building 
materials. Such constructions are deemed to vest in 
the owner of the land, but he is given a right to claim 
their value. {Sulaiman^ King and Sen^ //.) Nannu 
Mal V. RAM ChandeR. 63 All. 334 = I R. 1931 All. 
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497 = 132 I.C 401=1931 A.L.J. 273=A.I.R. 1931 
AIL 277 (F.B.). 

S. hX— Transfer by executor vitiated by want of 

good faith — Compensation for improzements by trans^ 
feree, 

A transferee from the executant of a will, is not 
entitled to claim compensation, for improvements made 
by him in the property transferred, from the legatee to 
whom the said property was bequeathed. Where it is 
found there was no good faith on the part of the 
donee-transferee. {Jackson, A, J, C,) VlTHAL v, 
Narayan. IR. 1931 Nag. 131 = 134 1.0. 269 = A.r. 
B. 1931 Nag. 69. 

S. 62. 

Applicability. 

Compromise. 

Constructioif. 

Dower. 

Duration of 11s. 

Effect of lis pendens. 

Execution proceedings. 

Execution sale. 

Pore closure suit. 

Lease. 

Maintenance suit. 

Mortgage suit. 

Partition suit. 

Pre-emption. 

Scope. 

Applicability. 

S. 62 — Applicability conflict between the rule 

of res judicata and the doctrine of lis pendens— 
latter does not prevail over the former, if the foimer is 
applicable, See Q,V, CODE. S. 11— APPLICABILITY. 
61 Cal. 494. 

— — S. h2— Applicability, 

The doctrine of lis pendens does not apply to the 
enforcement of a right which existed prior to the institu- 
tion of a Its. {Shadi Lai, C.J. and Breadway, /.) 
Bhag V. UjAGAR Singh. 136 I.C. 48 (2) = I.R. 1932 
Lab. 32(2) = 32 P.L.R. 283 = A.I R. 1931 Lah, 436. 
Ss. 52 and 63 — Applicability — Act of manage- 
ment — Admission to tenancy. 

Where before the Court sale the pievious owner 
admitted certain trespassers to the land on the basis of 
economic rent and it appeared that it was beneficial to 
the estate. 

Held, that the arrangement was not hit at by the 
^cxXxm^ sii lis pendens, {Oppenheim, S,M, and Drake 
Brockman, J,M,) CHHAB NaTH v, BaLDEO. 18 

R. D. 282=16 L.B. 343 (Rev.). 

S. 62 — Applicability— Buildings erected on land 

with respect to which one of parties claims right of 
passage, 

A defendant will not be at liberty to erect buildings 
on a piece of land which forms the subject matter of the 
litigation and thus compel the plaintiff to file another 
suit for the removal of the obstructions which came into 
existence after the suit had been filed. To such a case 

S. 52 applies. {Abdul Rashid, Jj) Narain SiNGH 
z;. IMAM DIN. 164 I.O. 724=7 R L. 606 (2)= A.I.E, 
1934 Lab. 978. 

— — S. 62 — Applicability — Dealing with property — 
Avoidance, 

Where there was not a transfer but a dealing with 
property, and the object was prohibited by S, 52. 

Held, that the transaction could be avoided. (jOppen- 
heim,S,M, and Drake Brockman, J.M,) HaRKARAN 
Singh 2^. Goya Prasad. IIO.W.N. 390=18 B.D. 
176= 15 L R. 218 (Rev.)^ , 
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Compromise. 

8 . 52 — Compromise — Transfer of right — Not 

affected by lis pendens ^ See T. P. ACT, S. 32 PARTI- 
TION SUIT. 36 Boin.L.B. 738. 

8. 52 — Compromise — Consent decree — Lis 

pendens — Applicability of, 

Lis pendens applies even if the pending suit ends in a 
consent decree on compromise but the compromise must 
be honest and not collusive. {Mahomed Noor^ /.) 
JUTHAN TEWARI v, PaRASNATH SINGH. 151 I.O. 
70=»7B.P. 60*A.LB. 1934 Pat. 270. 

Constiuction. 

— -8. h 2 —Constructton^'‘^CourV'— Registrar of Co- 
operative Societies, 

The Registrar of Co-operative Societies acting under 
R. 14 (5 h) of the rules framed under 4he Co operative 
Societies Act is a ‘ Court*’ and a purchase of properties 
from the owner pending an application by a Co operative 
Society to obtain an award from the Assistant Registrar 
on default of the mortgagor is one made pendente Itte, 
In any case when once the award has been put before a 
competent Civil Court in execution and the Court directs 
the sale of the mortgaged property, any purchase made 
during such proceedings is made pendente lite and 
affected by the doctrine of Its pendens, {Pakenham 
tVaishy /.) Velayuda Mudali Co-operative 
RURAL Credit Society, Ulakottai. 67 Mad. 
426=148 I.O. 1098 = 6 B.M. 667- 1933 M.W.N. 1398 
-38L.W. 880 = A.I.B. 1934 Mad. 40 = 66 M.L.J. 
90. 

Dower. 

■■g. 62 — Dower — Suit by Mahomedan widow — 
Transfer made by husband — Legality, 

A Mahomedan woman claiming dower debt can also 
claim a charge against specific portion of her husband’s 
property. But where it is a mere money claim, it cannot 
be charged on any specific item and consequently a 
transfer of an item pending the suit is not hit at by S. 52 
especially when the remaining property is not found to 
be insufficient to satisfy the dower claim. {Bisheshwar 
Nath and Pullan, jj:) ABDUL RaHMAN KHAN r;. 
IN AY AT Bib I. LB. 1931 Oudh 129=130 I.O. 113 = 
7 O.W.N. 1181 = A.I.R. 1931 Oudh 63. 

Duration of lis. 

— — S. 62 •^Duration of lis. 

The doctrine of Its pendens does not apply when the 
decree has already been passed. There are, however, 
two exceptions. Where there is a mortgage suit, the 
proceedings in giving effect to the mortgage decree may 
be taken as a continuation of the proceedings. Secondly, 
execution proceedings have also been consiclered to be a 
continuation of the proceedings during which the doctrine 
prevails. But if the decree- holder took no active steps 
to execute his decree for specifi: performance of an 
agreement to execute a mortgage for nearly two years, 
the doctrine of lis pendens cannot be brought into 
operation. 15 Bom.L.R. 809, Ref. {Tyabji, /.) 
Lakshman Mahadev V, Ramchandra. lb. 1932 
Bom. 624=139 I.O. 610 = 34 Bom.L.R. 117=A.I.B. 
1932 Bom. 301. 

—8.62 — Duration of ViS — Decree directing speci- 
fic performance — Inordinite delay in execution. 

No doubt in a suit for specific performance of an 
agreement where the Court by its decree directs execu- 
tion of the deed, the lis should be deemed to continue 
until the decree-holder has had a reasonable time within 
which to ascertain that the judgment-debtor neglects or 
refuses to obey the decree and in the event of neglect or 
refusal, to prepare and /lel^ver to the Court a draft of 
the necessary document. But where there is an inordi- 


T. P.AOT (1882), S. 52. 

nate delay of over two years in execution of the decree 
which is not satisfactorily explained by the decree-holder 
there is no active prosecution of the suit or proceeding 
on the part of the decree holder. 12 B. 2l7, Ref. 
{Subhedar, A,/,C,) HaRLAL v, LaLA PRASAD. 14 
N.L.J. 77=I.E. 1931 Nag. 123=133 I.O. 396 = A.I. 
B. 1931 Nag. 138. 

(as amended), S. 62 — Duration of Ws — Effect of 

the amendment of 1929 -^Continuance of lis in mortgage 
suits. 

The ‘active prosecution* mentioned in S. 52 must be 
deemed to continue so long as the suit is pending in 
appeal, since the proceedings in the appellate Court are 
merely continuation of those in the suit; and in a mort- 
gage suit, the Us does not terminate with the preliminary 
1 decree but must be deemed to continue at least till the 
passing of the final decree so that the sale by the mort- 
gagor to a third person pending the proceedings could 
not in any way affect the rights which the mortgagee 
obtained under his decree. The amending Act of 1929 
has not introduced a new rule of law in the explanation 
appended to the section but has put the impress of legis- 
lature upon certain judicial pronouncements in which it 
was held that in a mortgage suit the lis continued even 
after the final decree and subsisted during the pendency 
of execution proceedings. {Sen and Bajpai^ //•) MOTI 

Chand V, British India Corporation, Ltd., 
Cawnpore. I R. 1932 All. 126 (2)= 136 I.O. 78 (2) 
= 1932 A.L.J. 64 = A.I.E. 1932 All. 210. 

S. 62 — Duration of lis — Decree creating charge* — 

Mortgage of charged properties — Subsequent mortgagee 
paying off charge — Subrogation — Lis continuing till 
complete satisfaction of decree. See MORTGAGE— 
Subrogation. A.I.B. 1934 Mad. 358 = 66 M.L.J. 
566. 

Effect of Lis pendens. 

— — S. 62 — Effect of lis pendens. 

The effect of the rule of lis pendens is simply that a 
sale pendente lite cannot affect the rights of any party 
to the suit under any decree or order which may be made 
therein. {Bisheshwar Nath and Pull an, JJ.) MaTHURA 
Prasad v, Ghanshiam RDas. LR. 1931 Oudh 319 
= 1321.0. 767=14 O.L.J. 233 = 8 O.W.N. 179 = A.I. 
R. 1931 Oudh 157. 

Execution proceedings. 

8. 52 — Execution proceedings. 

S, 52 contains a general rule of lis pendens to avoid 
multiplicity of suits and the principle applies to execu- 
tion proceedings, whether S. 52 is in terms applicable or 
not. {Pakenham Walsh, /.) VelAYUDA MudALI v. CO- 
OPERATIVE Rural Credit Society, Ulakottai. 
57 Mad. 426 = 148 I.O. 1098 = 6 B.M. 667 = 1933 M 
W.N. 1398 = 38 L.W. 880=A.I.R. 1934 Mad. 40=66 
M.L.J. 90. 

Execution sale. 

— S. 52 — Execution sale. 

The doctrine of Its pendens applies to a sale in exe- 
cution pending a suit by a third party for a declaration 
of his lien on the property w^hich had been hypothecated 
to him by the judgment-debtor. 23 W.R. 329; l5 C. 94; 
28 C. 23, Rel. {Bhide, /.) MULKH Raj v, NanaK. 
LB. 1933 Lah. 5 = 140 I.O. 534 (2) =34 P.L.B. 468 
= A.I.B. 1933 Lah. 10. 

— — S. 62 — Execution sale. 

An execution sale pending a suit by the sons of the 
judgment-debtor for a declaration that the property was 
not liable to be attached is affected by the doctrine of 
lis pendens, {Tapp, /.) GhuLAM MOHAMMAD v, 
Sansar CHAND. LB. 1033 Lah. 85=»141 1.0. 448 
»34P.L.B. 531=A.LE. 1933 Lah. 171. 
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I Foreclosure suit. 

■' " 8, 62 — Foreclosure suit — Pendency of^Usu- 

fructuary mortgage executed by mortgagor. 

A foreclosure suit is a contentious one where the mort- 
gaged property was directly and specifically in question 
and a usufructuary mortgage executed by the mortgagor 
in favour of a third person pending the passing of the 
final decree without the permission of the Court comes 
within the section. {Niamatullah and Kisch^ //.) 
Ram Charan v. Parameshwari Din. 66 All. 285 
«I.R. 1933 All. 364-144 I.O. 70 = 1933 A.L.J. 113 
-A.I.B. 1933 All. 201. 

Lease. 

S. 62 — Lease — Granted by Government in kha'^ 

mahal — Transfer by pendent lite — Validity — S. 52 appli* 
cable. See CROWN GRANTS ACT, S. 2. 63 Oal. 623 = 
A.I.B. 1935 Cal. 746. 

— S. 62 — Lease — Mortgage suit — Grant of lease by 
mortgagor pendente lite — Validity, 

While a mortgage suit is pending, the mortgagor can- 
not effect transfers by way of leases to enure beyond 
the time when the property passes by sale to his 
mortgagee. (^Narayana Ayyar, C,J, and Ouseph^ /.) 
Jacob Mammed Kassim Sait v, Kunhi Thoma. 142 

I. C. 188. 

S. 52 -- Lease — Pendency of suit regarding 

validity of first lease — Grant of second lease— -Validity, 
Where a lease granted by the manager was contested 
by a minor member and during the pendency of the 
suit all the members joined in granting a lease to 
another. 

J/eld, that the later lease was hit at by the doctrine 
of Its pendens, {Oppenheim, J.M,) ASHGAR ALI v 
Mahomed Yusuf. 15 R.D. 589 = 12 L.R. 323 (Rev.) 
S. 52 — Lease — Pendency of proceedings under 

0. 21, K, 100, C,P, Code, 

The doctrine of Us pendens is applicable to a lease of 
’property executed during the pendency of proceedings 
in the Revenue Court under O. 21, R. 100, C. P. Code, 
for restoration of possession of that property. {^King^ C, 

J, and Nanavutty, /.) THAKUR BAKHSH SiNGH v, 
Abhaidat Singh. 11 Luck. 283=155 I.C. 1082 
=7R.O. 639 = 1935 R.D. 346=1935 O.W.N, 698= A. 

1. B. 1936 Oudfh 462. 

— S. 52 — Lease— Pendency of — Mortgage suit — 
Lease granted by purchaser in execution of in money 
decree at low rent — Subsequent purchaser in mortgage 
suit— Binding nature of lease — Voidable. See AGRA 
Tenancy Act (1926), S. 19. A.I.R. 1932 All. 480. 

— S. 62 — Lease — Transfer by loay of agreement to 
lease— 1 As pendens. 

The doctrine of Us pendens will apply to an agreement 
to execute a transfer by way of lease, if other conditions 
are fulfilled. {^Kendall, J,) PaNCHAM PALODHAR v. 
Kandhai Palodar. 6 R.A. 733= 148 I.C. 663 (2)= 
A.I.R. 1984 All 713. 

Maintenance suit. 

(as amended by Act XX of 1929), S. 52— 

Maintenance suit — Charge for maintenance — Lis — Dura^ 
tion and effect. 

Where the properties where made subject to a charge 
for maintenance by a decree, the lis continues until the 
sale is actually effected and is not terminated by the 
decree. It is immaterial in such a case that the purcha- 
ser of the properties had no notice of the charge 
or the consequent sale proceedings. {Madhavan Nair^ 
J,') ABDUL MUHAMAD ROWTHER v. SeETHA- 
LAKSHMI Ammal. I.R. 1931 Mad. 410 = 180 I.O. 
666=1930 M.W.N. 1069=33 L.W. 109=A.IR.'1931 
Mad. 120. 


T. P. ACT (1882), S. 62. 

S. 62 (as amended in 1929) — Maintenance 

suit — Decree charging properties — Mortgage after and 
before sale— ‘If affected — ''Directly and specifically in 
question'* — Meani n g. 

The doctrine of Its pendens applies to maintenance 
actions, and under the explanation to S, 52, T. P. Act as 
amended in 1929, the lis continues after the decree and 
up to the sale in execution of the properties charged by 
the decree. A mortgage executed by the judgment - 
debtor after the decree and before the sale is therefore 
affected by lis pendens. The fact that in a suit for 
maintenance by a Hindu widow, a charge is claimed 
over all the family properties which are specified in the 
plaint would not make any difference in the application 
of the doctrine, if the properties are sufficiently desig- 
nated so as to make them directly and substantially the 
subject-matter of the litigation. {Ramesam and Venkata- 
subba Rao, //.) RamASWAMI PlLLAI v, TRICHINO- 
POLY Co-operative Credit Bank, Ltd. 69 Mad. 
101 = 1936 M.W.N. 983 = 8 R.M. 344 = 168 I.O. 778 = 
42 L.W. 560=A.I.R. 1935 Mad. 867 = 69M.L.J. 447 
Mortgage suit. 

See also I.EASE SUPRA. 

8. 52 — Mortgage suit. 

In mortgage suits the rule of lis pendent only applies 
to t ransfers by plaintiff or defendant of their respective 
interest after the suit including transfers by court-sale 
in money decrees against either party. It does not 
apply to previously existing transfers including mort- 
gages or legal proceedings to enforce such transfers by 
those entitled. The sale in pursuance of a mortgage 
decree, the mortgage having been e.xecuted before the 
institution of the suit, is not affected by the doctrine of 
lis pendens, (jValler and Krishnan Pandalai^ //.) 
CHINNASWAMY PADAYACHI V, DARMALINGA PADA- 
YACHi. 56 Mad. 115=1. R. 1932 Mad. 650 = 139 
I.C. 307=36 L.W. 253=1932 M.W.N. 742=A,I.R. 
1932 Mad. 566 = 63 M.L.J. 394. 

[P. 30 N.L.R. 284 (289).] 

■ S. 52 — Mortgage suit — Assignment by subsequent 

mortgagee of hts interest at the property — Subsequent 
joinder of subsequent mortgagee in thg suit — Validity 
of assignment. 

The words “by any party” are not merely descriptive; 
they refer to the time, at \vhich the transaction, which it 
is sought to assail, actually took place. Where pending 
a suit brought by the first mortgagee, the subsequent 
mortgagee who was not till then impleaded in the suit 
assigned his interest to a third party and long after the 
ossignment, the subsequent mortgagee was added as a 
party to the mortgage suit and a decree obtained against 
him. 

Heldy that the assignment was not affected by lis 
pendens and that the decree obtained against the subse- 
quent mortgagee did not affect the rights of the assignee. 
\Wort and James, //.) Mt. SheORATAN KOER v, 
Kamta Prasad. 11 Pat. 486 = I.R. 1932 Pat. 198 = 
139 I.O. 78=13 Pat.L.T. 682= A.I.R. 1932 Fat. 270. 

S. 62 — Mortgage suit — Decree for sale passed by 

Original Side, High Court — Property partly lying in 
mofussil — Effect of decree. 

When a decree for sale in a mortgage suit is passed 
on the Original Side of the High Court in respect of 
property which lies outside its local jurisdiction, such a 
decree attracts the operation of lis pendens. When 
once the High Court acquires jurisdiction to determine 
the suit, thejdecree that it passes, is in no way different 
from a decree passed by mofussil Court. The fact that 
the decree is passed by consent of parties is immaterial. 
14 M.I.A. 101 and l5 C. 9^ Ref. l^Mukerji and Mitter, 
//.) C.L. KIERNANDER V, BENIMADHAB KHETTRI. 
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68 Cal. 698 » I B. 1931 Oal. 849 » 134 I.C. 661»A.I. 
B. 1931 Oal 763. 

— — S. 62— Mortgage suit — Duration of lis. See 
S. 52— Duration of lis. A.I B 1932 All. 210. 

■8. 62 — Mortgage suit — Duration of lis — Amend- 
ment Act XX of 1929, Explanation, 

In the case of a mortgage suit, the lis continues after 
the decree ntsi and the dojcrine of Its pendens is appli- 
cable to proceedings to realise the mortgage after the 
decree for sale. The explanation added by the Amend- 
ment Act XX of 1929 does not alter the law but only 
emphasises that the correct view of it is that taken by 
the Calcutta High Court in 2 C.I^J. 288. {Kulwant 
Sahay and Rowland^ //.) GhaNSHYAM DaS v, 
Ragho Singh. 10 Pat. 234 = LB. 1931 Pat. 161 = 
130 1 0. 257 « 11 Pat.L.T. 898 = A.I.R. 1931 Pat. 64. 

8. 62 — Mortgage sutt — Pendency of sutt on prior 

mortgage — Sale in extcution of decree on puisne mort- 
gage— Effect, 

Heldt by the majority of the Full Bench, that where 
sale in execution of a decree obtained on foot of a puisne 
mortgage takes place during the pendency of the suit or 
the prior mortgage, the sale in the subsequent mortga- 
gee’s suit is affected by the rule of lis pendens so as to 
make the purchaser’s right subject to the result of the 
prior mortgagee’s suit. 

Per Mukerfi, J, (dtssenting\ — Where a transfer takes 
place as the result of an auction sale held during the 
pendency of a prior mortgagee’s suit in execution of a 
subsequent mortgagee’s decree, the principle of Its 
will not apply. If, howevei, both the subse- 
quent mortgagee and the mortgagor be parties to the 
prior mortgagee’s suit, the auction purchaser In the sub- 
sequent mortgagee’s suit will be bound by the result of 
the prior mortgagee’s suit but not on the principle of Its 
pendens but because the subsequent mortgagee and all 
who are parties to his suit claim under titles inferior to 
that of the prior mortgagee. {Sulaiman^ A, C, J, 
Mukerji^ Banerji^ Young ami Pull an, //.) RAM 
SANEHI LaL V, JANKI PRASAD. 63 All. 1023 = I.R. 
1931 All. 769 = 134 I.O. 1 = 1931 A.L.J, 729 = A.I.R. 
1931 All. 466 (F.B.). 

[F. 56 M. 115 (127).] 

— S. 62 — Mortgage suit — Plaintiff purchasing 

property in execution of his m<^^lgage decree — Defen- 
dant purchasing decree on another mortgage — Auction 
sale in defendant's favour after decree and before pur- 
chase by plaintiff— Suit for possession. 

The plaintiff purchased property in execution of his 
mortgage decree. The defendant purchased a decree on 
a mortgage of another property of the mortgagor in 
favour of a Bank. Befoie bringing the property mort- 
gaged to sale, the defendant obtained an order amending 
the decrees passed in the Bank’s suit, the result of which 
was that the propeity mortgaged to the plaintiff was 
added to that mortgaged to the Bank. The defendant 
purchased the property in auction sale after the plaintiff 
obtained his decree and before the sale in his favour. 
Plaintiff sued the defendant for possession. 

Heldy that S. 52 of the T. P. Act stood in the way of 
the defendant and that assuming that his purchase was 
like a purchase at a private sale, the purchase was sub- 
ject to the decree obtained by the plaintiff and was also 
subject to the result of the execution of that decree and 
that if the defendant wanted to take advantage of a 
private sale made by a mortgagor after the decree, it 
was his duty to intervene in the execution proceedings 
and to pay the mortgage money and to stop the sale, and 
that after the sale had taken place, it was not open to 
the purchaser from the mortgagor, against whom a 
decree for sale had been parsed, to say that he could 
nullify the purchase under the mortgage decree. 


T. P. ACT (1882). 8. 62. 

Held further s that the property purchased by the 
plaintiff being not included in the mortgage in favour of 
the Bank, the plaintiff would never know' that the pro- 
perty had been sold in execution of the Bank’s decree 
and it would certainly not be his duly to make the 
defendant a party to the execution proceedings. 
{Mukerfi, /.) SiTAL PRASAD v, MahOMED MURAU- 
WAT Yar Khan. 6 B.A. 860=149 I.O. 187= A. LB. 

1934 All. 972. 

— S. 62 — Mortgage suit — Preliminary decree for 
sale on prior mortgage — Subsequent mortgage after — If 
affected by lis pendens. 

Where after a preliminary decree for sale on a prior 
mortgage, a subsequent mortgage is executed in respect 
of the same property to another person, the latter mort- 
gage is affected by the rule of Its pendens in S. 52 of the 
T. P. Act, The subsequent mortgage does not'therefore 
in any way bind the prior mortgagee decree- holder or 
affect his rights in the property mortgaged. {Srtvasiavay 
Ag, C.J, and Thomat, /.) RADHEY LaL v, RAM LAL. 
1521.0. 1018 = 11 O.W.N. 1258 = 7 R.O. 269 = A.I.B. 

1935 Oudh 49. 

——8. 52 — Mortgage suit — Prior sutt by another 
mortgagee — Prtot ity, 

A mortgage suit brought by a mortgagee cannot be 
affected by lis pendens because some one else who does 
not claim from him, i.e„ another mortgagee, has already 
sued to enforce his own rights. Both have rights 
against the same owner and the title of each relates 
back to the date of his mortgage and is not created by 
the decree. (Pollock, A.J.C.) GaNPAT RaO v. ViTHA- 
BAI. 30N.L.B. 284 = 6 B.N. 166 = 148 I.C. 62= 
A.LB. 1934 Nag. 36. 

"■■'"""“"■8. 62 — Mortgage suit — Purchaser of property 
pending suit impleaded — Hts right to prefer appeal 
agatnst the decree in sutt. 

Where pending a suit on a mortgage, the property is 
sold and the vendee is made a party to the suit with the- 
leave of the Court, the vendee can file an appeal from 
i the decree passed In order to protect his interests, even 
though the original debtors have not appealed. (Young, 
C.J, and Ahdul Rashid, /.) JiT SiNGH v, PUNJAB 
AND Sind Bank, Ltd. 169 I.O. 1087= A.LR. 1936 
Lah. 640. 

8. 62 — Mortgage suit — Successive mortgages — 

Rival purchasers in execution of mortgage decrees- Prio- 
rity. See mortgage —PRIOR AND SUBSEQUENT. 

A.I.R. 1934 Mad. 686 = 67M.L.J. 312. 

S. 62 — Mortgage sutt — Suit by second mortgagee 

— Decree — Lease by mortgagor pending execution — 
Rights of auction purchaser, 

A mortgagor in possession of his property as tenant 
under his first mortgagee executed a second mortgage. 
The second murtgagee brought a suit on his mortgage 
and obtained a decree but pending the execution proceed- 
ings, the mortgagor leased the property for a term of 
three years and received the rent in advance. The pro- 
perty was subsequently sold in execution and in a suit by 
the auction purchaser for compensation for loss of rent. 

Held, that the grant of lease by the mortgagor to the 
defendant after the institution of the suit by the second 
mortgagee, was under S.52 by affected the doctrine of lis 
pendens and could not affect the rights of the plaintiffs 
who stood in the shoes of the second mortgagee. 28 
Bom.L.R. 1162, Foil. (Baker, /.) GiRDHARLAL v, 
Liladhar. 134 LG. 1223=33 Bom.L.R. 1128 = 
I.B. 1932 Bom. 7=A.I.B. 1931 Bom. 539. 

Partition suit. 

— S. ^Partition suit by minor son against 

Hindu father— Compromise and transfer of rights by 
one party to another — If affected by lis pendens. , 
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During the pendency of a partition suit by a Hindu 
minor against his father, a compromise was effected | 
under which the father defendant executed a trust deed 
transferring all his rights in the family properties to i 
trustees for the benefit of the minor plaintiff; | 

Held, that the arrangement did not come within the i 
prohibition of S. 52 and was not bad on the ground of i 
Us peniens, (^Murphy and Divatta, //.) ChHOTA- 
BHAI Dadabhai. 1521.0. 716 = 7 E.B. 166 = 36 
Eom L.B. 738 = A.I.R. 1936 Bom. 64. 

S. b2—Partttion suit— P archive of property 

pendente lite. 

The doctrine of lis pendens applies to the purchase of 
property daring the pendency of a suit for partition re- 
lating to such property, where the suit is not proved to 
be collusive. {Coldstream and Bhi ie, J J f) Khem 
Chand V, MUL Chand. 6R.L. 682 = 148 I.O. 731 = 
A.I.B. 1934 Lab. 457. 

Preemption. 

— S. 62 — Pre-emption — Apphcability of lis pendens. 

It is debateable question whether a pre-emption decree 
should be treated as a transfer for the purpose of the 
doctrine of lis pendens, but there can be no doubt that 
the question of how far a transfer is prohibited by that 
doctrine is one which cannot be answered without re- 
ference to the nature of the suit and the extent of the 
right therein involved and sought to be protected by the 
doctrine. Where, daring the pendency of a pre emption j 
suit, the vendor’s son brought an action for a declaration 
that the sale should not affect his right to succeed on | 
the fathei’s death and both the suits were decreed and ' 
after the father’s death the son sued the vendee to | 
recover the property, held, that the title of the pre- | 
emptor was not vitiated by the doctrine of Its pendens, ! 
{Sh'idt Lai, C,J^ and Broadway, Jf) BhaG v UjaGAR I 
Singh. 135 LO. 48 (2) = I.R. 1932 Lab. 32 (2) = 32 
P.L.R. 283 = A I.R. 1931 Lab. 435. 

[Rel. 15 L. 349 (351),] 

——3. 62 — Pre-emption — Suit for. 

The doctrine of lis pendens applies to a suit for pre- 
emption. {Hanavutty, Jf) SaLAMAT ALI v. NUR 
Mahomed Khan. 9 Luck. 475 = 149 I.C 258 = 
S R.O. 647=11 O.W.N. 317 = A.I.R. 1934 Oudh 303. 

, Scope. 

(as amended by Act XX of 1929), S. 62— 

Scope, 

The amended section has no retrospective effect in 
its operation. {Subhedar, A./.C^ IlARLAL z-. LaI.A 
PRASAD. 14 N.L J. 77 = I.R 1931 Nag. 123 = 133 
1.0. 395= A.I.R. 1931 Nag. 138. 

— S. 62 — Scope — Notice. 

The doctrine of Its pendens is independent of notice. 
51 B. 37 and 52 Bom. 208, Foil. {Baker, /.) GirDHAR- 
LAL V. Liladhar. I.R. 1932 Bom. 7 = 134 I.O. 
1223=33 Bom.LR. 1123=A.I.R. 1931 Bom. 539. 
S. 63— 

Applicability. 

Benaml transfer. 

Burden of proof. 

Dower. 

Frame of suit. 

Fraudulent transfer. 

Fraud unaccomplisbed. 

Future creditors. 

Oift. 

Good faitb of transferee. 

Intent to defraud. 

Mortgagor and mortgagee. 

Nature of right under. 

preference of one creditor. 

Beope. 


T. P. ACT (1882), S. 63. 

I Transfer partly good. 

Wakf. 

Applicability. 

S. bZ— Apphcability — Attachment of property in 

execution — Mortgage after attachment ceased and before 
fresh attachment— Validity. 

A certain property wes attached in execution of a 
money decree. No sale was effected for want of bidders 
and the case was closed. Subi.equent to this but before 
a fresh attachment by decree holder, the property w.as 
mortgaged. 

Held, that the previous attachment had ceased to 
exist, that the mortgage was valid and that mere know'- 
ledge of the mortgagee about the long pending execution 
against mortgagor did not make the transfer made houyt 
fide for value invalid. (Case law reviewed.) {Bagutey, 
/.) V. P. L. Firm v. e. k. S. m. Chettiyar Firm. 
6 I.R. (Rang ) 130 = 146 I.O, 954 = A.I.R. 1933 Rang. 
169. 

S. bb—Appltcabtltiy— .Movable property. 

The principle underlying 13 Eliz. Ch. 5 and S. 53, T. 
P. Act, ought to be applied in India to transactions relat- 
ing to the transfer of movable property upon the ground 
that these principles are in accordance with justice, 
equity and good conscience. lO Cal. 6l6, Ref. {Page, 
C.J. and Sen, /.) AH FOON v. IIOE LaI PaT. 9 Rang. 
614=LR. 1932 Rang. 49 = 135 I.O. 641 = A I.R. 1932 
Rang. 13. 

S. 63— Applicability— ‘Transfer”— Paitition in 

joint Hindu family. Ste TkaNSEKR OR PROPERTY 
ACT. S. 5. 37 Bom.L R. 925 = A.I.R. 1936 Bom. 10. 

Ss. 63 and 2 (d)— Applicability to Punjab- 

Right of creditor to sue for declaration that transfer by 
debtor is with a view to defeat his right. See T. P. 
Acr, Ss. 2 G/) AND 53. 36 P.L.R. 402 = A.I.R. 1934 
Lab. 460. 

Benaml transfer. 

—(as amended), S. 53 — Benami transfer-^Snd 
to enforce debtor s claim — Creditor can proie the nature 
of transfer. 

When a puichaser, w’ho is not a bona fide piircha'sei 
i and who has simply lent his name to a debtoi 
' to be used as a cloak for the property, brings a suit to 
I enforce the debtor’^s claim, it is open to the individual 
who happens to be a creditor of the debtor to prove the 
! true nature of the transfer in favour of the plaintiff, 
i {Sulatman, C. /., Mukerji and King. //•) 

; Singh v. Chander Sen. 56 All. 624=6 R.A. 586 
: =1471.0. 937 = 15 L.R. 29 (Bev.)=3 A.W.R. 39 = 
18 R.D 32 = 1934 A.L.J. 1 = A.I.R. 1934 All. 155 
, (F.B.). 

Burden of proof 

i S. bb— Burden of proof— Annulment of transfer 

: — Application by Official Receiver. 

I The burden of proving that the transactions question- 
ed by the Official Receiver are liable to annulment on 
the grounds mentioned in S. 53 would be upon 
{Tek Chand and Agha Haidar, //•) RaM DlTlA 
MaL BHALLA V. OFFICIAL RECEIVER, LAHORE. 
16 Lab. 294=6 R.L. 478 = 147 I.O. 1026 = 35 P.L.R. 
271=A.I.R. 1934 Lab. 366. 

Dower. 

S. bb— Dower — Gift by husband in favour of 

wife in lieu of — Fraudulent transaction — Evidence, 

The husband executed a hiha bil ewaz in favour of 
his wife in lieu of dower. The deed conveyed all pro- 
perties moveable and immovable including the house- 
hold effects. It went the length of saying that if any 
property possessed by him might possibly have been left 
out it should also be deem^ t6 be included in it. The 
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couple had been married for over 15 years and no ex* { 
planation was forthcoming as to why the donor thought 
of making the gift just at the time when a suit had been I 
instituted against him by one of the creditors. It was I 
also found that no physical possession of the property | 
had been transferred to the donee, I 

that the deed was not a genuine transaction* | 
that it was made with the object of defrauding creditors | 
and was invalid under S. 53, T, P. Act. (^isA/sAwar 1 
ATa/A anti JCiscA, //.) AMINA BeGAM v SHEO i 
PRASAD. I.R. 1931 Oudh 367-134 I.C. 416-8 O. 
W.N. 794 - A.I.B. 1931 Oudb 344 . | 

S. 58 — Denver — Transfer in lieu of dower debt 

A transfer of property by a Mahomedan husband to i 
his wife in lieu of a dower debt cannot be impeached I 
under S, 53 of the Transfer of Pr^erty Act, if the 1 
transfer is a genuine one. A. I. R. 1 Pat 281. Foil, i 
(^Abdul Rashtd, /.) MT. AMINA v. LaKHMI CHAND. ! 
154 I.C. 979-7 B.L. 624- A.I.B. 1934 Lah. 705. 

“ S. 53 — Denver — Transfer in lieu of dower debt j 

— Validity. I 

A transfer which defeats or delays creditors is not an j 
instrument which prefers one creditor to another but an , 
instrument which removes property from the power of i 
the creditors for the benefit of the debtor. As soon as . 
it is found that the transfer was made for adequate ; 
consideration in satisfaction of a genuine debt and with* . 
out reservation of any benefit to the debtor, it follows j 
that no ground for impeaching it lies. Where a Maho- | 
medan husband transferred property in lieu of an actual ! 
dower debt, i 

Held^ that the transfer could not be impeached under 
S. 53. {IVort and James^ JJ.) MaHADKO LaL 
JWALA Prasad v. Mt. Bibi Maniran. 12 Pat. 297 
= 6 I.B. (Pat.) 142-146 1.0. 213-14 Pat. L.T. 611 i 
-A. LB. 1933 Pat. 281. 

Frame of Suit, 


T. P. ACT (1882). S. 63. 

maintainable by reason of S. 53, T. P, Act. (Mosely, 
J.) Ram Narayan Panday v. Ram Paramarath. 
158I.C. 248 « 8 B.B. 163=A.I.B. 1935 Bang. 275. 

53 — Frame of suit — Relief — Plaintiff treats 
ingtrartsfer as valid — Issued under S. 53 — If it can be 
raised. 

A plaintiff desiring to bring a case under S. 53, T. P. 
Act should ask for the relief of a declaration that the 
transfer in question is one which is void as regards him 
because he is defrauded, defeated or delayed. Where 
he does not sue for any such remedy but on the contrary 
treats the transfer as a valid transfer, it would be impro- 
per to frame an issue under S. 53 as no such issue arises 
on the pleadings and it is not necessary for the Court to 
give a decision on the point. {Rennet, /.) SaRJU 
Singh tj. Shyam Sunder Singh. 163 I.C. 674-7' 
R.A. 661-4 A.W.B. 127- A.I.R. 1934 All. 948. 

— S. 63 — Frame of suit — Representative suit — Test 

of. 

In any suit to avoid a transfer on the ground that it 
has been made with intent to defeat or delay the credi- 
tors, it is necessary to find whether the suit was of 
representative character or otherwise and this depends 
upon the nature of the averments made in the plaint, 
the pleading and the decree that is ultimately passed. 
Though the pleadings raised the laiger issue between 
the transferor and the body of the creditors, it was not, 
however, for the benefit of the creditors as a whole. The 
plaintiff was the sole creditor and he was content with 
merely a decree in his own favour and did not claim a 
decree in terms of Form No. 13, Appendix D to Sch. I, 
C. P. Code. 

Held, that he did not sue in a representative charac- 
ter. 34 Cal. 999 ; 16 Bom. 1 ; 27 Bom. 322 and A.I.R. 
1919 Mad. 257, Ref. {Niyogi, A.f.C.) RahimTOL- 
LAH V. RaSULKHan. 6 I.R. (Nag.) 45-145 1.0. 867 
-29N.N.B. 246 -A. LB. 1933 Nag. 169. 


-S. 53 — Frame of suit — Attachment raised — Sutl 

by i.r editor under O. 2i, R. 63 — Maintainability — Suil 
need not be representative. 

A creditor whose attachment has been raised and who 
avails him.self of the right given by O. 21, R. 63 can 
sue on his ow’n behalf alone for having the alienation 
declared void, without mention of any other creditors or 
their debts. A.I.R. 1928 Rang. 1. Foil. (^Afya Bu and 
Dunkley, //.) U MAUNG NGE v. P. L. S. P. CheT- 
TiAR Firm. 162 1.0. 608-7 B.B. 161- A.I.R. 1934 


— S.63 — Frame of suit — Suit to set aside frau- 

dulent transfer. 

Per Mtrza, J . — A suit to set aside a transfer of pro- 
perty under S. 53 will fail if it is not brought by the 
plaintiffs in a representative capacity on behalf of them- 
selves and other creditors of the defendants. 16 B. 1; 
27 B. 146 ; 34 C. 999, Foil. {Beaumont, CiJ. and Mirza, 
J.) Shantilal e/. Munshilal. 56 Bom. 696-1. 
B. 1932 Bom. 546-139 LO. 820-34 Bom.L.B. 862 
-A. IB. 1932 Bom. 498. 


Bang. 200. i 

S. 63 — Frame of suit — Objection in appeal — Suit 

not brought on behalf of all creditors. 

Where the defendant elects to go to trial upon the i 
footing that the plaintiff is entitled to bring a suit and is i 
content that the suit should be heard on merits, he can- j 
not claim in appeal for the first time that the suit as i 
framed is not maintainable by reason of S, 53, T. P. 
Act, in that it w'as not brought on behalf of or for the | 
benefit of all creditors. {Baguley, J.) V. E.A. CHET- 
tyar Firm v. Ma Than Shin. 163 I.C. 191-7 B. 
B. 200 - A.I.B. 1934 Bang. 308. 

— S. 63 — Frame of suit — Objection in appeal^Suit 
not brought on behalf of all creditors. 

Where plaintiff filed a suit under S. 53, T. P. Act, but 
failed to sue on behalf of or for the benefit of the credi- 
tors of judgment-debtor but no objection was taken in 
the trial Court and the suit was decreed. 

Held, that as the defendant elected to go to trial upon 
the footing that the plaintiff was entitled to bring the | 
suit and had been content that the suit should be heard | 
on the merits on that basis, he was not entitled in the i 
appellate Court to claim rtiaMhe suit as framed was not 


S. 63 — Frame of suit — Suit under O. 21, R. 63, 

C. P. Code, involving avoidance of transfer — Valuation 
for jurisdiction — Representative suit. See C. P. CODE, 
O. 21, R. 63— SUIT UNDER. 12 Bang. 666-A.LR. 
1934 Bang. 302. 

■' '■ S. 63 (as amended) — Frame of suit — Suit by 

creditor not in representative capacity — Debtor not rais- 
ing objection in written statement — Right to plead sub- 
sequent I y that suit is not maintainable — Acquiescence. 

Where a Court has inherent jurisdiction to try a 
! particular suit, but its jurisdiction is irregularly invoked, 

I a litigant by his conduct may be precluded from main- 
taining in the circumstances of the case that the suit was 
not maintainable as framed a fortiori in a case where 
the irregular institution of the suit was due to a failure 
on the part of the plaintiff to conform to an enactment 
passed for the benefit of a particular class of persons. 

I Where the appellant elected to go to trial without 
I alleging in her written statement, or raising by way of 
an issue that the suit as framed was not maintainable 
by reason of S. 53, T. P. Act. 

Held, that having elected to go to trial upon the foot- 
ing that the plaintiff was entitled to bring the suit 
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against her, and having been content that the suit should 
be heard on the merits upon that basis, she was not 
entitled to claim that the suit as framed was not main- 
tainable by reason of S. 53 of the Act. S. A. No. 244 
of 1932 and A.I.R, 1933 Rang. 52, Rel. on. {^Mosely, 
/.) Saral Bibi V. N. S. A. R. Cheityar Firm. 

161 1.0. 206 » 8 B.B. 464== A.I.B. 1936 Bang. 489. 

Fraud accompUshed. 

— — S. 63 — Fraud accomplished — Right of transferor 
to avoid, 

A transfer which is merely colourable and made with 
the intention of defrauding creditors can be set aside by 
the transferor at any time before the fraud has actually 
taken place. But where the fraudulent purpose of pre- 
venting the decree-holders from attaching his property 
and realising their debts has been carried out, it is not 
open to a plaintiff who made the fraudulent transfer to 
recover in view of his own fraud. (^Pennet^ J.) Mangal 
Sen V. Bakhtawar Singh. I.B. 1932 All. 68 = 136 

1.0. 244. 

Fraudulent transfer. 

S. 63 — Fraudulent transfer — Absence of cash or 

any proved prior consideration and absence of pressure 
from transferee. 

Where without any special pressure being brought to 
bear upon judgment* debtor by the alleged creditor, he 
transferred the whole of his property to that creditor 
without receiving one pie of cash consideration, and 
where all the consideration alleged was said to be old 
debts and money paid or promised to be paid to other 
creditors, some of which remained unpaid until date of 
inquiry. 

Held^ that the transfer must be regarded prima facie 
as voidable, {Baguley, /.) N, S. P.R. M. S, P. FIRM 
z/. Attaudin. 148 1.0. 639 = 6 B.B. 233 = A.I.B. 
1933 Bang. 191. 

-7— -S, bZ’^Fraudulent transfer — Evidence of inteti- 
tion — Transferees obtaining mutation — Effect. 

The defendant who had all along been indebted to the 
plaintiff executed two stpurdanatnas in favour of other 
persons fraudulently, collusively and dishonestly in order 
to defeat the plaintiff's claim. The evidence showed 
that the transac^tions were not bona fide^ that they were 
made gratuitously and presumably to defraud the plain- 
tiff. 

Held^ that the plaintiff could impeach the transfers as 
being fraudulent ones and that the mere fact that muta- 
tion had been effected in favour of the so called trans- 
ferees was immaterial. (^Raza and Kisch, //.) PAR- 
KASH NARAIN V. BiRENDRA BIKRAM SlNGH. 7 

Luck. 131= I.B. 1931 Oudh 211 = 132 1.0.61 = 8 0. 
W.N. 693= A.I.B. 1931 Oudh 333, 

S. 63— Fraudulent transfer. See Benami— 

Fraudulent Transfer. 

— S, 63 — Fraudulent transfer — Portion of con- 

sideration paid — Effect, 

Where a transfer has been found by the Court to have 
been made with a view to defeat or delay creditors, the 
mere fact that a portion of the consideration has been 
proved to have been paid is no ground for supporting 
the transaction as valid to the extent of the considera- 
tion actually paid, unless there Is a previous charge or 
mortgage which has been paid off. 13 M. 6 ; 37 M. 227; 
24 M.L.J. 266 ; 1927 M.W.N. 1, Foil. (.Kumaraswami 
Sastri and Reilly ^ //.) PONNUSAMI PILLaI v. QuaDIR 
Mohideen Rowther. 1930 M.W.N. 1146. 

S. 63 — Fraudulent transfer — Portion of consi- 
deration genuine — Rights of purchaser. 

Where a person who is not a creditor purchases the 
whole of the judgment-debtor's immovable property and 


T. P. ACT (1882). S.63. 

no provision is made for payment of the decree-debt and 
the Court finds that only a portion of the consideration 
is genuine, the alienation being to defeat or delay credi- 
tors is wholly invalid even though consideration may 
have been given for some part and it must be set aside 
in its entirety. The purchase can however be given a 
charge on the property to the extent of encumbrance 
which he has discharged. {IValsh, /.) SUPPAN 
Asari V. Alima Bibi. 40 L.W. 686=166 1.0. 17=7 
B.M. 639 = 1934 M.W.N. 845 = A.I.B. 1934 Mad. 687 
= 67 M.L.J. 686. 

^S. 63 — Fraudulent transfer — Setting aside of — 
Rights of transferee — Credit for the mortgage debt dis- 
charged. 

When a transfer of immovable property is set aside 
on the ground that i^ was intended to defeat and delay 
j the creditors, the transferee is entitled to get credit only 
for the mortgage debt binding on the property that he 
may have discharged as part of the consideration for the 
document and not for the money debts of the transferor 
discharged by him. 99 I.C. 709 and 43 I.C. 956, Foil. 
iMadhavan JVatr, J.) GaNGAMA Naick v. VeerAPPA 
Chetti. I.R. 1931 Mad. 693 = 131 1.O. 833= A.I.B. 
1931 Mad. 513. 

Fraud unaccomplished. 

; ~-S. 53 — Fraud unaccomplished — Rt ght to recover 

\ property. 

To enable a fraudulent confederate to retain property 
: transferred to him in order to effect a fraud, the con- 
I templated fraud must be effected. Then and then alone 
does the fraudulent grantor or giver loses the right to 
! claim the aid of the law to recover the propeity he has 
I parted with, {IVazir Hasan^ C,J. and Bisheshwar 
I Nath, J,) Lalji V. Bachoo I.al. I.R. 1932 Oudh 

> 336 = 139 r.O. 62=9 O.W.N. 276 = A.I.R. 1933 Oudh 

i®* 

> Future creditors. 

I S' 63 Future creditors — Fraudulent transfer 

I — Right to impeach. 

j A fraudulent tranfer can equally be impeached by 
I subsequent creditors as well as by those existing at the 
j time it was made. i^Raza and Kisch. //.) PaRKASH 
j Narain V, Birendra Bikram Singh. 7 Luck. 

! 131 = I.R. 1931 Oudh 211 = 132 I.O. 51 = 8 O.W.N. 

I 593 = A.I.R. 1931 Oudh 333. 

I *” ■ S. 63 — Future creditors — Intent to defraud. 
j Semble, — S. 53 can cover the case, not only of existing 

j creditors but of possible future creditors also the 
I reference to arbitrators is not in the nature of a transfer 
: of property and cannot invalidate a transfer on the 
j ground that the transferor proposed to embark on 
j speculative transactions and with a view to put the 
j property out of the reach of his possible creditors, made 
I the transfer, when there was no ground to justify the 
j inference that the intention of the transferor in referring 
the disputes to arbitration was to defeat the plaintiffs 
{Beaumont, C,J. and Mirza, /,) ShaNTILAL v, 
Munshilal. 66 Bom. 596 = I.E. 1932 Bom. 646 = 
139 1.0. 820 = 34 Bom. L.R. 862= A.I.R. 1932 Bom. 
498. 

Gift. 

See also DOWER, supra. 

8. 63 — Gif t in fraud of creditors — If void, 

A deed of gift executed in order to defeat the donor's 
creditors is not necessarily void under S. 53, T. P. Act. 
A deed of transfer.unless it is meant by the executant to 
be fictitious is only voidable at the option of the credi- 
tors; and if the latter do not choose to avoid it, it is a 
perfectly valid instrument as between the parties to it. 
iNiamatullah, /.) QUTUBl/J)DIN ». MANGLA DUBEV., 
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1661.0. 829 = 7 E. A. 993 = 1935 A.W.B. 717 = 1936 
E.D. 269=A.I.B. 1936 All. 771. 

S. 63—^7 /// — Intent to defeat creditors — Effect 

of — Transferee in good faith from donee — Jf protected^ 
Where the intention of both parties to a gift is to de- 
feat and delay the donor’s creditor, the gift is not void 
ab initio^ but is merely voibable at the instance of the 
creditor under S. 53 of the T. P. Act. A transferee 
from the donee in good faith for consideration is pro- 
tected under that section, {jai Lai and Sale, y/.) 
Malan Devi v, the Amritsar National Bank, 
LTD. 37P.LB. 787 = 162 1.0.39 = 8 B.L. 838 = 
A.I.B. 1936 Lah. 286. 

(as amended in 1929), S. bZ-^Gi ft— Presump- 

tion — Existence of creditors — No presumption after the 
amendment. ^ 

The presumption under the Act before the amend- 
ment of 1919 does not find a place under the amended 
S. S3. It is only when there are creditors in existence 
at the time of the gratuitous transfer or when a transfer 
is made just before a man embarks on some very 
hazardous speculation that it can be presumed that the 
gift is made with intent to put his property out of the 
reach of his creditors. (Baguley, J,) MaUNG THAN 
Sein V. U PO NYUN. 149 1.0. 1091 = 6 B.B. 363 = 
A.I.B. 1933 Bang. 252. 

*8. 63— Gift to wife— Wife’s right of maintenance 

— Binding nature on creditors. See T. P. ACT, S. 39. 

3 O.W.N. 1291. 

Good faith of transferee. 

— — S. 63 — Good faith of transferee — Attitude of 
Court, 

Where it is proved that the transferee paid what w'as 
the fair value of the propeity transferred to him, the 
Court will lean towards holding that the transferee acted 
bona fide in the transaction. 5 Bom. R, 142, Ref. 
{^Page, C.J. and Sen, /,) AH FOON v. HOE LAI PAT. 
9Bang. 614=I.B. 1932 Bang. 49 = 1361,0. 641 = 
A.IB. 1932 Bang. 13. 

8. 53 — Good faith of transferee — Knowledge of 

t m pendi ng atta ch ment agai nst vend or* 

Mere knowledge on the part of the vendee who has 
paid a fair price for the property of an impending 
attachment of the properties of the vendor, is not by 
itself sufficient to disprove the bona fides of the vendee, 
in the absence of proof to show he was aware as well of 
an intention on the part of the vendor to defeat and 
delay his creditors (Case law referred.) (Page, C ,J. 
and Sen, J.) AH FOON v. IIOE LaI PAT. 9 Bang. 
614= LB. 1932 Bang. 49 = 1361.0. 641=A,I.B. 1932 
Bang. 13. 

[B. 146 I.C. 954 (056).] 

— — S. 53— Good faith of transferee — Transferee 
being party to fraud — No good faith though full 
consideration has passed. 

In cases of conveyances from debtor to creditor the 
validity of such conveyance depends upon the existence 
of both consideration and good faith. If intention to 
defraud creditors is shared by a transferee, there is no 
good faith and the transfer will not stand though full 
consideration had passed. {Tek Chand and Currie, //.) 
Madangopal V, Lahri Mal Janki Das. 12 Lah. 
194=I.B. 1931 Lah. 254 = 130 1 0. 62 = 31 PunJ. 
L.E. 776= A.I.B. 1930 Lah. 1027. 

[P. 16 L. 680 (684).] 

S. 63 — Good faith of transferee — Valid transfer 

— Determining factor — Intention of transferee — Good 
faith of transferee and consideration proved* 

Where a transfer is attacked as having been made to 
defeat or delay creditors, Jt is the knowledge and inten- 
tion of the transferee whtoi is the determining factor as 


T. P. AOT (1882), S. 63. 

to the validity of the transfer. If the transferee acts in 
good faith and proves consideration for the transaction, 
it cannot be set aside by reason of the transferor having 
transferred the property for the purpose of defeating or 
delaying his creditors. (Shadi Lai, C.J, and Rangs 
Lai, J.) Daya Ram Pheru Ram v. Nadir Chand. 
164 1.0. 679 = A.I.B. 1934 Lah. 318 (2). 

Intent to defraud. 

■ — — S. 63 — Intent to defraud — Need for legal Proof, 

The intention involved in the transfers made to defeat 
or delay creditors has got to be proved by the creditor. 
It is essential that decision of the Court rests not upon 
suspicion, but upon legal grounds established by 
legal testimony. (^Baguley, /.) V.E.A. CHETTYAR 
Firm v. Math an Shin. 163 I.0. 191 = 7 B.B. 200 = 
A.I.B. 1934 Bang. 308. 

■■ ‘S. 65 (2) — Intent to defraud — Proof of — Parti^ 
tion of joint family property — Bulk of propetty con 
veyed to the only son. 

On a reference to arbitration, a partition of joint 
family properties was made by which the bulk of the 
properties was given to the only son and a monthly 
allowance to the father. The partition was attacked 
as a fraudulent transfer, and the plaintiff relied, in proof 
of fraud, on the presumption under S. 53 (2). 

Held, that, assuming that the partition was a transfer, 
the consideration was natural love and atfection which 
could not be said to be grossly inadequate, that the 
award could not be said to be altogether one-sided since 
the father got residence, maintenance and an allowance 
under the award, and that therefore no presumption of 
fraud could be made therefrom. (^Beaumont, C.J. and 
Mirza, /.) Shantilal v, Munshilal, 66 Bom. 
696 =I.B. 1932 Bom. 645 = 139 1.0.820 = 34 Bom. 
L.B. 862= A.I.B. 1932 Bom. 498. 

— — S. 53 — Intent to defraud — Proof. 

It is a truth confirmed by all experience that in the 
great majority of cases fraud is not capable of being 
established by positive and tangible proofs. It is by its 
very nature secret in its movements. It is therefore 
sufficient if the evidence given is such as may lead to the 
inference that fraud must have been committed. In the 
geneiality of cases, circumstantial evidence is the only 
resource in dealing with questions of fraud. If this is 
not done the ends of justice would be constantly if 
not invariably defeated. (Raza and Kisch, JJ.) PAR- 

kash Narain V. Birendra Bikram Singh. 7 Luck. 
131=LB. 1931 Oudh211 = 132 I.C. 61 = 8 0. W.N. 
693= A.IB. 1931 Oudb 333. 

B. 53— Intent to defraud — Proof —Untrans- 
ferred assets sufficient to meet all claims— Transfer, if 
can he questioned. 

The intent in order to render a transfer voidable must 
be an intent so to impair the estate as to render it 
incapable for remaining assets to satisfy its general liabi- 
lities. If the untransferred assets suffice to meet all 
claims, a single creditor cannot prevent the tiansferor 
from dealing as he pleases with the surplus. {^Baguley, 
/.) V. E. A. CHETTYAR FIRM V. MA THAN ShIN. 
153 1.0. 191 = 7 B.B. 200=A.I.B. 1934 Bang. 308. 

Mortgagor and mortgagee. 

— ‘S. 63 — Mortgagor and mortgagee — Subsequent, 
lease depriving mortgagee of his security — Avoidance. 

The owner of 58 bighas of lands hypothecated the 
holding. It appeared that 47 bighas were culturable and 
11 bighas unculturabie waste land. The mortgagor 
subsequently gave a lease of the culturable lands to 
another at a certain rate. The effect of the lease was 
that during the period of the lease, the property was not 
only absolutely valueless to the owner but also involved 
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a net liability of a few rupees, the amount by which 
*the land revenue exceeded the rent payable. 

Heldy that the lease was a fraudulent transfer as it 
"deprived the mortgagee of his security and the Court 
could order the ejectment of the lessee as a trespasser. 
{pppenheitn^ S.M, and Drake Brockman^ J, A/.) RaM- 
CHOR Singh v, Beni Madho. 18 B.D. 367-16 L.R. 
446 (Bev.). 

— -S. 63 — Mortgagor and mortgagee — Fraudulent 

lease — Avoidance by purchaser in Court sale. 

Where a mortgagor effects a fraudulent lease of the 
-mortgaged property, the creditor who subsequently 
becomes purchaser of the property in execution of the 
mortgage decree can treat the lease as void under Ss. 52 
and 53, T. P, Act. and eject the lessee as a trespasser. 
iOppenheim, S, M, and Drake Brockman, J. GlTA 
Ram?^ Banwari lal. 18 B.D. 368==16L.B. 447 
(Bev.). 

Nature of right under. 

S. 63 — Nature of right under ^ Inaction of one 
creditor ^ if material. 

The inaction of one creditor cannot bar the general 
body of creditors as the right under S.53 is an undivided 
right, though when it is exercised, it enures for the 
beneht of the general body of creditors. 1926 Mad. 66, 
Foil. (^Addison and Bhide^ //.) LaL SINGH v, Jai 
Chand. 12 Lah. 262- I.B. 1931 Lah. 346 = 130 I.O 
778 = 31 P.L.B. 1014-A.I.B. 1931 Lah. 70 (2). 


T. P. ACT (1882), 8. 63. 

Mere preference of one creditor by a debtor is no 
ground for impeaching a transaction. A transfer made 
for adequate consideration, though in favour of one 
creditor, is not a transfer that conies within the purview 
of S. 53. The cumulative effect of all the circumstances 
connected with the transaction must be considered 
together in deciding whether it is a fraudulent transfer. 
{Staples, A./.C.) RAMCHANDRA v, ShAM KAO 162 
I.O. 749 = 8 B.N. 284 = 18 N.L.J. 329. 

8. bZ—Prefetence of one creditor — Transfer for 

pre-existing debt-— Validity. 

j Where the transfer is in favour of a creditor for a pre- 
I existing debt, the knowledge of the creditor that the 
I transfer is likely to defeat or delay the other creditors 
I does not make the transfer in his favour voidable under 
S. 53 {Jai Lal, JJ) GOBIND KAM v. CHHOG MAL. 
162 I.O. 472 = 7 B.L. 279 = 35 P.L.B. 163-A.I.R, 
1934 Lah. 161. 

8. bZ— Preference of one creditor Valid transfer. 

The transfer which defeats or delays ci editors is not 
an instrument which prefeis one creditor to another but 
an instrument which removes property from the creditors 
to the benefit of the debtor. The debtor must not retain 
a benefit for himself. Where there is no question of 
bankruptcy, the validity of a transfer is not affected by 
the circumstance that one creditor was prefeired to the 
detriment of another. If a transaction was made for 
adequate consideration in satisfaction of genuine debts 
and without reservation of any benefit to the debtor, it 


Preference of one creditor. 

* S. 63 — Preference of one creditor — Good faith of 

transferee and full ionsideration---Ttansfer valid. 

A transfer made entirely in good faith and for full 
and valuable consideration is valid even though the 
transferee may by such (ransfer get a preference over 
other creditors or possible creditors. 30 Mad. 6 and 34 
Cal. 999, Ref. {Baguley, J.) TaN SaN MAR v. U 
Kya Zin. 6 LB. (Bang.) 38=146 1. 0. 330=A.I.B. 
1933 Bang. 162. 

• 8. 63 — Preference of one creditor — Relationship 

with transferee — Inference. 

If the transferor is in fact indebted to the plaintiff, 
the mere fact of his relationship with the former or the 
circumstance that the transfer had the effect of giving 
one creditor preference over the others, will not render 
the transaction fraudulent, 44 C. 662 (P.C.), Kel. on. 
{Tek Chand and Currie, JJ,') MaDANGOPAL z/. LaHRI 
Mal Janki Das. 12 Lah. 194= IB. 1931 Lah. 264 i 
= 130 I.O. 62=31 P.L.B. 776-A.I.B. 1930 Lah. 
1027. j 

8. 63 — Preference of one creditor — Sale to \ 

creditor for more than debt due— Validity of sale — i 
Vendee paying off mortgage debt— Effect of setting aside. 

Though a sale in favour of a creditor by which he was 
preferred and another creditor lost his money is not in- 
valid under S. 53, yet where only a part of the 
consideration was the debt due to the creditor and the 
rest of it is fictitious, the whole transaction is void. 
30 Mad. 6 and 37 Mad. 227. Ref. 

But if the vendee-creditor has paid off four mortgages, 
►two in his own favour and two in favour of another, the 
effect of setting aside the sale is that he holds the posi- 
tion of a mortgagee under those four deeds of mortgage. 
The properties will be sold subject to the rights of the 
purchaser on those four mortgages. {Ramesam, O, C, /, 
and Cornish, /.) APPALARAJU v. KRISHNAMURTY. 
I.B. 1932 Mad. 166=135 1.0. 582=34 L.W. 949= 
A.I.B. 1932 Mad. 182. 

8 . 63 — Preference of one creditor — Transfer for 

consideration — If fraudulent transfer. 


! cannot be impeached under S. 53, T. P. Act. 43 Cal. 

I 521 (P. C.), Foil. {Subhedar, A. J. C.) UlTAMRAO v. 
Gangakam. 27 NL.E. 382=I.B. 1932 Nag. 29- 
136 I.C. 237-A.I.B. 1932 Nag. 33. 

S. 63 — Preference of one creditor — When pro- 

tected, 

A debt advanced to the mortgagor at the time of the 
execution of the deed cannot be considered as a part of 
his pre-existing liability to the mortgagee and unless 
this is so, no preference could be claimed for them over 
the debts of the other creditors. What is protected is 
the preference of one creditor over the others for his 
pre-existing liabilities and not for those that are being 
freshly incurred. {Addisofi and Din Mohammad, JJ,) 
Waryam Singh v. Thakar Das Dhamau Ram. 16 
Lah. 680 = 1681.0. 264 = 8 B.L. 212 = 37 P.L.B. 813 
= A.I.B. 1935 Lah. 404. 

Scope. 

8. 68 — Scope, 

What S. 53 invalidates is a transfer which removes 
the whole or part of t he debtor’s property from the 
creditor as a body to the benefit of the debtor. The 
principle is well settled that transactions with the object 
of giving preference to one creditor over another are not 
void under S. 53. {Hasan, C,J, and Btsheshwar Nath, 

I /.) Brij Raj Kuer v. Ram Dayal. 7 Luck. 411 = 
135 I.O. 369 = I.B. 1932 Oudh 17 = 8 O.W.N. 1291 = 
A.I.B 1932 Oudh 40. 

Transfer partly good. 

See also FRAUDULENT TRANSFER, supra, 

8. 63 — Transfer partly good— Effect, 

Where a transfer, though in part for valuable consi- 
deration is as regards the other part only an arrange- 
ment to defeat creditors, it is wholly void against the 
creditors and cannot be upheld to the extent to which it 
is supported by consideration. {Tek Chand and Currie, 
JJ,) Madangopal V, Lahri Mal Janki Das. 
12 Lah. 194= LB. 1931 Lah. 254 = 130 1.0. 62= 81 
P.LB. 776=A.I.B. 1930 Lah. 1027. 

[P. 16 L. 680 (684).] 

8. 63— T' ransfer ParPfy ^good — Right of trans- 
feree for the amount paid by him. 
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Where a transferee paid off revenue and prior charge 
on the property, on setting aside the transfer, he should 
be given the first claim on any sale proceeds realised by 
selling the property in execution. {^Baguley^ /.) 
N. S. p. R. M. S. P. Firm v. Attaudin. 148 I.O. 
639^6 B.B. 233^ A.I.B. 1933 Bang. 191. 

S. 63 — Transfer partly good — Transfer in part 

for valuable consideration but vitiated by fraud -^Vali- 
dity. 

If intent to defraud creditors is shared by a transferee, 
there is no good faith and the transfer will not stand 
though full consideration has passed. And if a tiansfer, 
though in part for valuable consideration, is as regards 
the other part only an arrangement to defeat creditors, 
it is wholly void against the creditors, and cannot be up- 
held to the extent to which it is supported by considera- 
tion. It is fraud that vitiates the fransaction and if 
fraud be established on the record, the tiansaction 
should not be held partially valid, merely on the ground 
that part of the consideration was found to be genuine. 
The only exception that the law contemplates is in 
favour of a transferee in good faith and for considera- 
tion and if there are circumstances which clearly nega- 
tive the presumption of good faith, the protection affor- 
ded by the exception cannot be availed of. {Addison 
and Din Mohammad^ JJ.) WaRYAN SlNGH v. 
Thakar Das Dhamali Ram. 16 Lah. 680 = 168 
LO. 264 = 8 B. L. 212 = 37 P.L.B. 813 = A.I.B. 1936 
Lah. 404. 

Wakf. 

S. 63 — Wakf executed for benefit of minor sons 

^Proviston made for existing debts — Validity of trans- 
fer. 

S. 53 which is based on English Acts is intended to 
protect the existing as well as subsequent creditors 
against fraudulent conveyances. If a person makes a 
transfer with a view to defeat creditors, to whom he 
might be indebted at a future time, the transfer is liable 
to be impeached by them just as much as a transfer 
made with intent to defraud existing creditors. Where 
a wakf was executed for the preservation of the property 
for the benefit of the minor sons and it appeared that 
piovision was made for the payment of all the debts 
then existing and the deed was executed in good faith. 

Held^ that the transfer was not hit at by S. 53. 
{Hasan, C.J. and Biseshwar Nath, /.) ZaHIR AHMaD 
Khan z/. Debi Dayal. 6 Luck. 397 = I.B. 1931 
Oudh 109=1291.0. 333 = 7 O.WN. 1116=A.I.B. 
1931 Oudh 134. 

S. 63-A — Act in furtherance of contract. 

Where the purchaser was already in possession of the 
property as mortgagee and then continued in possession 
after the agreement to sell had been concluded and a 
portion of price was paid in addition to the amount 
already due on the mortgage, in respect of which the 
purchaser was already in possession. 

Held, that such payment was an unequivocal act 
which could not be referred to any other matter than 
the agreement for sale, and as such it was sufficient to 
satisfy the requirement of S. 53-A of the T.P. Act, viz., 
that some act must be done in furtherance of the con- 
tract. {Dunkley, /.) Ma TheT v. MA Se Mai. 
13 Bang. 17 = 164 1.0. 13=7 B.B. 277= A.I.B. 1934 
Bang. 304. 

— S. 63-A — Applicability — Agreement of lease 
between Co-operative Society and shareholders— No 
promise of outright sale. See BOMBAY CO OPERATIVE 
Societies act, Ss. 54, 56, 64 and 64-A. 36 Bom. 
L.B. 1245=A.I.B. 1985 Bom. 91. 

—8. 63-A — Applicability — Absence of contract in 
writing. * • 


T. P. AOT (1882), 8. 63-A. 

Section 53-A cannot be applied to any case in which, 
there is no contract in writing. {Baguley, /.) U LU 
PE V. CO Kim Seng. 6 1.B. (Bang.) 8 = 144 LO. 826 
= A.I.B. 1933 Bang. 136. 

—8. 53-A — Applicability — Delivery of possession 
by third party — Plea of limitation — Whether can be got' 
round. 

At the time P w'as granted sanad of certain land by 
Collector, P was requested to execute a private agree- 
I ment with K to sell him half of the land under certain 
. circumstances, but the obligation to convey the land to 
i K under those circumstances was not a condition of the- 
! grant. P executed such an agreement in favour of K 
I and on the happening of those circumstances, K request- 
I ed to convey the land in terms of the agreement and 
I on his failure, instead of suing for specific performance 
I of the agreement, approached the Collector who cancel- 
I led the grant in favour of P and re-granted the land 
to K. In a suit brought by P against K for possession, 
K pleaded that P had agreed to convey the land to him • 
and as possession was with him, he could not be legally 
ejected. Further P without raising the plea that it was 
open to him to sue for specific performance of the 
agreement at the date of suit contended after the period 
of limitation for claiming specific perform’ance had ' 
expired that it w^as open to him to resist ejectment by 
proving that he had a subsisting right to enforce the 
specific performance of the agreement at date of suit. 

Held, that K did not take possession of the property 
in part-performance of the agreement to sell the land 
executed in his favour, but obtained it from the Collec- 
tor under a grant made by him after he bad wrongfully 
terminated the grant in favour of IC nor was there any 
consent or acquiescence on the part of P to possession 
being taken or retained by K and consequently the 
doctrine of part performance did not apply to the case. 

Held, further, that even if it was open to K to coun- 
ter-claim for specific performance of agreement, he 
could have done so, if at the date when he counter- 
claimed, his suit for such relief was in time and that it 
j was hardly arguable that a person seeking specific per- 
formance of an agreement could get round the plea of 
limitation by obtaining wrongful possession of the land 
and then pleading the agreement as a defence when his 
suit is barred by limitation. (Case-law referred.) {Rup- 
chand and Milne, A. J. Cs."i SaRDAR MaHOMED 
Tahir v. Mian Pirbux. 26 S.L.B. 433= LB. 1932 
Sind 113= 139 I.O. 388 = A.I.B. 1932 Sind 42. 

S. 63-A — Applicabili ty — Lease unregt stered — Un 

registered lease — Suit for rent on basis of — Maintaina* 
bility. 

Neither under S. 53-A of the T, P. Act, nor under 
S, 49 of the Registration Act as amended in 1929, can a 
landlord recover rent under an unregistered lease, if the 
lease is one requiring registration. {Rem fry, /.) JAM- 
BAD COAL Syndicate, Limited, In re. 163 I.O. 846 
= 9 B C. 90 = 62 C. 394=A.I.B. 1936 Cal. 628. 

S. 68-A — Applicability — Movable property. 

The doctrine of part performance as laid down in 
S. 53- A, T. P. Act, can have no relation under any cir- 
cumstances to movable property. {Dunkley, /.) BHABI 
DUTT Ramalalbyamal. 162 I.O. 431=7 B.B. 
156 = A.I.B. 1934 Bang. 303. 

8. 63-A — Applicability and scope — Agreement 

for sale in 19l9 — Replacement by unregistered deed 
of sale in 1923 — Repudiation by vendor — Vendee — If 
can invoke part performance. See PART PERFORM- 
ANCE— DOCTRINE OF APPLICABILITY. 87 Bom. L. 
B. 82= A.I.B. 1986 Bom. 208. 
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— S. ^Z^Ar^Applicability — Transfer by Maho^ 
medan to wife in lieu of dower — Deed unregistered — 
Possession not transferred — Doctrine of part perform'- 
ance — If can be invoked — Continuing in possession — 
Meaning of, 

A Mahomedan wife leased her claim on a deed of 
1886 under which her husband transferred to her a house 
(in satisfaction of her dower debts, and claimed that as 
she was in continuous possession of the house in pursu- 
ance of the deed since 1886 and was therefore entitled to 
use it as against a subsequent mortgagee by virtue of 
S. 53 A. 

Held^ that as no possession was given to the wife at 
the time of the execution of the deed or intended to be 
given to her, no reference to the question of continuing 
in possession or retaining possession under S. 53-A could 
arise ; and that it could not prevail as against the rights 
of a subsequent mortgagee. {Grille^ J. C.) ZeNABBI 
V, Ga JANANR AO. 162 1.C. 881 ^ 8 R.N. 290 = 18 N. 
L.J. 311. 

— " ' S. 53-A — Applicability — Transfer by turiting 
necessary. 

To obtain the benefit of the provisions of S. 53-A, the 
first thing required is a contiact to tiansfer for consider 
ation immovable property by writing from which the 
terms necessary to constitute a transfer can be ascertain- 
ed with reasonable certainty, In the absence of such 
instrument a person cannot claim any benefit on the 
ground of part performance under S. 53 A. {Shaiu, J,) 
Ma Mya V, Annamalai Cheityar. 161 1.O. 227= 
7R.R.69=AXR. 1934 Rang. 127. 

— ^S. 63-A — Applicability— Void contract. 

Where the agreement of transfer is void, the doctrine 
of part performance is inapplicable. {_Kulxvant Sahay 
eind Macpherson, //.) LaLITA PRASAD CHAUDHURY 
V, Sarnam Singh. 14 Pat. L.T. 27 = 149 1.O. 491 = 
€ R.P. 602 = A.IR. 1933 Pat. 165. 

■■ - ■S. 53* A — Award relating to immovable property ^ 

Where a party secures an advantage for himself in 
pursuance of an award relating to immovable property, 
he cannot be allowed to repudiate the award. The 
principles embodied in S. 53-A of T. P. Act are appli- 
cable to such cases and even if the document requires 
registration, thfv defect is cured as soon as it is acted 
upon by the parties. {^Addison and Din Mohammad^ 
//.) NAGAR Singh £/. Bela Singh. 160 10. 895 
= 8R.L. 627 = 87 P.L.R. 459 = A.I.R. 1936 Lah. 
965. 

— — S. 53-A — Contest between person claiming under 
transferor and person claiming under transferee, 

V conveyed his property to L by an unregistered 
-document and L was put in possession of it. L executed 
A registered mortgage of this property to A. The mort- 
gage was a usufructuary motgage, but A was unable to 
obtain possession of the property thereunder. A brought 
this suit for possession against defendants and L. The 
case of the defendants was that they were owners of 
this property, and that they had purchased it by an oral 
agreement from this same V some years prior to the 
present suit : 

Held^ that L entered into possession in part perfor- 
mance of the contract of sale between her and V and 
that the contesting defendants as claiming under the 
transferor V were debarred from enforcing against A 
who was claiming under the transferee, any right in res- 
pect of this property. 

Held also, that A was entitled not to a declaration of 
his title to the property, but only to a declaration of his 
right to the possession thereof as against the defendants. 
\Dunkley, /.) MastrAM v. Ma Ohn. 154 IC. 769 
»7 B.B. 316= A.I.B. 1934 Bang. 284. 


T . P. ACT (1882), 8. 53-A. 

S. 53-A — Doctrine of part performance — Appli- 
cability, 

I The doctrine of part performance has been recognised 
I in S. 53-A subject to certain limitations, one of them 
being that there must be some writing from which the 
form of the contract can be ascertained with reasonable 
certainty. The earlier decisions which allowed the 
doctrine of part performance to prevail even in cases 
where there was no writing are no longer good law. 
{Mahomed Moor, J,) AziZ AhMaD v, ALAUDDIN 
Ahmad. 6 1.B. (Pat.) 9 = 144 I.O. 788= A.I.B. 1933 
Pat. 485. 

S. 53-A — Doctrine of part performance — 

Scope. 

The doctrine of part performance has no applicability 
in India, except as enacted in the provisions of S. 53 A, 
T. P. Act. A.I.R. 1935 Rang. 230. Foil. {Dunkley, /.) 
Saya Hman Saya HLa. 160 10. 325 = 8 R.B 
366= A.I.R. 1935 Bang. 448. 

— 'S. 53 A — Landlord and tenant — Suit in ejectment 
— Compromise — T enant Paying nazarana and landlord 
promising never to eject tenant — Omission to register or 
record compromise — Effect — Part performance. 

Pending a suit by a landlord to eject a tenant from sir 
land, a compromise was entered into between the parties, 
under which the landlord received payment of nazarana 
from the tenant and in consideration therefore agreed 
that he and his heirs would never eject him from the 
land in question. The compromise was, however, 
neither registered nor embodied in a decree, the suit 
being withdrawn and dismissed as compromised. 

Held, S. 53- A, T.P. Act, applied to the cases and the 
tenant could invoke the doctrine of part-performance, 
and that the landlord could not be allowed to plead in- 
validity on the ground that the agreement was unregis- 
tered and therefore inadmissible. (Oppenheim, S. M, 
and Drake Brockman, J. M.) PhulESHARA v. Sheo 
Baran. 18 B D. 664= 16 L.R. 93 (Rev.). 

S. 63-A — Leases. 

The doctrine of part perfoimance, as enacted in 
S. 53-A, T. P. Act, applies to leases also. {Rangi Lai, 
J.) Banarsi Das v, ali Muhammad. 157 I.O. 839 
= 8R.L. 146=37 P.L R. 658. 

S. 53-A — Lease — Absence of registered deed — 

Applicability of doctrine of part performance. See T 
P. ACT, S. 107. 58 I. A. 91 = 68 Cal. 1236 (P.O.) 

” S, 53* A — Lease — Lessee under prior unregistered 
lease-— Possession and continuous payment of rent to 
landlord— Part performance— If can be invoked 
against subsequent lessee. 

S. 53-A, T. P. Act, was intended to have retrospec- 
tive effect. It merely gives statutory recognition to the 
equitable doctrine of part performance which the Courts 
in India have applied to numerous cases. A previous 
lessee who has taken possession of the land leased under 
an unregistered lease and who has been continuously 
paying the fixed rent to his landlord is entitled to rely 
on the doctrine of part performance in defence to a suit 
by a subsequent lessee from the landlord to dispossess 
him. {Rangi Lai, /.) BaNARSI DaS v, Ali Muham 
MAD. 167 I.O. 839 = 8 B.L. 145=37 P.LB. 668 = 
A.I.B. 1936 Lab. 5. 

8. 63-A— Lease— Unregistered lease— Absence 

of express covenant against enhancement of rent 

Enhancement not claimed for several years — Doctrine 
of part-performance — Applicability of. See OUDH 
Rent Act, S. 33 (1). 18 B.D. 572. 

8. hZ-K— Mortgage unregistered — Creditor 

obtaining possession after paj^nt — Suit for ejectment 
before payment — Maintainamtity, 



3483 


THE QUINQUENNIAL DIGEST. 1931—1935 


3484 


T. P. ACT (1882), S. SS-A. 

Where the defendant had advanced money to the 
plaintiff and he was given possession of certain land on 
the understanding that he should not be ejected until the 
amount was repaid, the defendant is entitled to the 
benefit of the doctrine of part performance embodied in 
S. 53- A of the T. P. Act and the proviso to S. 49 of the 
Registration Act and a suit by the plaintiff for the 
ejectment of the defendant as shtkmi tenant is not main- 
tainable, though the mortgage had not been registered* 
{Pppenheim, S.M^) DHANAI Chamar v. CHUNNI. 14 
L.B. 167 (Rev.)= 17 R.D. 201. 

" ■ - -Ss. 63-A, 68 (d) and 69 — Mortgage — Oral usu- 

fructuat y mortgage — Suit for redemption — Maintaina- 
bility — Proper remedy of mortgagor. 

Both in India and in Burma, cultivators, in the teeth 
of the express terms of S. 59 of T, P. Act, are still wont 
to obtain loans by delivering their la-ids to the lenders 
upon the terms that the lenders may remain in posses- 
sion until the loan is repaid, and appropriate the fruits 
of the land towards the repayment of the principal and 
or of the interest due under the loan. Such transactions 
are usufructuary mortgages within S. 58 {cf) and unless 
the instrument of mortgage in such a case is in writing, 
and the transaction also falls within S. 53* A, the terms 
of the mortgage cannot be relied on as a ground of 
attack or of defence by either the plaintiff or the defen- 
dant in a mortgage suit, except in cases in which they 
are embodied in a duly registered written instrument. 
Accordingly a suit framed as a suit for redemption of 
lands which are the subject of an oral usufructuary 
mortgagee cannot be sustained inasmuch as the plaintiff 
pleads and relies on the oral mortgage which is required 
by law to be effected by a registered instrument. The 
proper course of the mortgagor to take in such a case 
would be to sue for possession relying on his title. In 
such a suit, it is not permissible for the defendant to 
rest his claim to remain in possession on the oral mort- 
gage which could not be proved. (^Page^ C,/., Mosely 
and BaU, //.) Ma KYI v. Ma ThON. 13 Bang. 
274 = 16710. 565 = 8 R.R. 100 = A.I.R. 1936 Rang. 
230 (r.B.). 

— S. 63-A — Registered kabuliyat to pay rent at 

certain rate — Agreement to reduce rent and realization 
of reduced rent. 

A certain rent was fixed by registered kabuliyat in the 
year 1882. Subsequently in 1906, there was an agree 
ment to reduce the rent and the rent according to the 
reduced rates was taken till the agreement was ratified 
by an oral contract in 1920. The tenant did not get 
registered pattas from the landlord. In a suit by the 
landlord claiming rent according to the kabuliyat of 
1882 . 

Held, that the doctrine of part performance applied 
as the tenants w’ere entitled to get a registered patta 
from the landlord and as they had a subsisting contract 
in their favour which could be specifically enforced and 
that the landlord was not entitled to realize lent at the 
rate mentioned in the kabuliyat of 1882. (Guka, /.) 
Satyaniranjan Chakravarty V. Habibar 
SobhaN. 6 I.R. (Cal.) 4 = 144 I.O. 698 = A.I.R. 
1933 Oal. 393. 

S. 63-A — Retrospective effect, 

S. 53-A does have application to a case where the 
suit has been brought after the Amending Act came 
into force, but where the transfer in question took place 
before the Amending Act came into force. {Bennett /) 
Gajadhar MiSiR V, Bechan Chamar. 163 LO. 717 
= 7 R.A. 668=4 A. W.R. 436 = A.I.R. 1934 All. 768. 

— S. 63' A — Retrospective effect. 

It is very doubtful whether S. 53-A of the T. P. Act 
can be applied retrospejftiv^Iy to pending cases. {Maho- 


T. P. ACT (1882), S. 63 A. 

med Noor and Luby, //.) MUKTESWAR TrigunaIT’ 
V, Barakar Coal Co., ltd. 162 I.O. 499=7 R.P.. 
205 = A.LR. 1934 Pat. 546. 

— “-~S. 63-A — Retrospective effect, 

S. 53-A, Transfer of Property Act, has no retrospec* 
tive operation and does not apply to agreements made 
before 1st April, 1930, when it came into effect. 
(^Murphy and Sen, //.) COOVERJEe II. PLUMBER v,. 

I Vasant Theosophical Co-operative housing 
Society. Ltd. 164 1 0. 683=7 R.B. 347=36 Bom- 
L.R. 1245 = A.LR. 1935 Bom 91. 

S. 63-A — Retrospective effect, 

S. 53-A has no retrospective effect, and does not 
^PPPy lo leases executed before the 1st of April, 1930, 
(^Ktng, C /. and Zia ul- Hasan, /.) JANKI ». KaN- 
HAIYA Lal. 169 LO. 316 = 1935 O.W.N. 1238 =A.I.. 
B. 1936 Oudh 102. 

S. 63-A — Retrospective effect, 

S. 53-A does not affect any proceeding commenced 
before the amending Act of 1929. It is not retrospec- 
tive. {fVort, James and Mahomed Noor, //.) RaM- 
KRISHN A JHA v, Jainandan Jha. 14 Pat. 672 = 167 
LO. 98 = 8RP. 90 = 16 Pat.L.T. 461 = A.LR. 1936 
Pat. 291 (F.B.). 

S. 53 A —Retrospective effect. 

S. 53-A has no retroJ^pective effect. A.I.R. 1932 
Mad. 734, Foil. (Maker; t, J.) Gawri ShankER v, 
Gopal Das. 161 LO. 388 = 7 R.A. 161 = 3 A.W.R.. 
763= A.LR. 1934 All. 701. 

S 53-A — Retfospective effect, 

S. 53-A has retrospective effect. The section however 
can apply only if the agreement is in writing and the 
terms have not been set out with reasonable 'ertainty. 
(Wadia, /.) SULEMAN IlAJI AHMED UMAR v.. 

\ Patell. 6 1. R. (Bom ) 81 = 36 Bom.L.B. 722 = 146^ 
1 0.667= A.LR. 1933 Bom. 381. 

S. 63-A — Retrospective effect — If given. 

S. 53-A has no application to an agreement to trans- 
fer immovable property vihich was made prior to 1st 
April, 1930, (Beasley, C.J, and Cornish, /.) KaNJL 
and Mqolji Bros, v, Shanmugam Pillai. 66 Mad. 
169 = I.B. 1932 Mad. 805=139 LO. 870 = 36 L.W. 
626 = 1932 M.W.N. 897=AJ.R. 1932 Mad. 734 = 63: 
MLJ. 687. 

[F. 30 N.L.R. 1 (8).] 

A.— Retrospective effect — Pending proceed- 
ings — Plea in defence — Maintainability. 

Under the T. P. Act, as it stood before the amend- 
ment, the doctrine of part performance had no place 
whatever; and even if at the date of the suit by the 
legal owner the defendant had an enforceable contract 
of sale in his favour, he cannot rely on that fact as a. 
defence to the claim in ejectment. At best, he could 
only apply for stay of the ejectment until he obtained: 
specific performance of his contract by suitable proceed- 
ings. S. 53-A of the amended Act is not retrospective 
and does not apply to pending proceedings. S. 16 of 
the Amending Act of 1929 clearly excluded such opera- 
tion in re'-pect of suits pending on the date of the coming 
into force of the Act, /.<?., 1st April, 1930. (Varada- 
chariar and Burn, //.) MUTHUSWAMI Ayyar v, 
Loganatha Mudali. 1641.0. 363 = 9 R.M. 104 = 
1936M.W.N. 267=41 L.W. 364 = A.LR. 1936 Mad. 
404. 

S.53-A (as amended In Retrospective 

effect — Pending actions. 

S. 53- A, T. P. Act, is not retrospective and its provi- 
sions cannot be applied to pending actions, even if it be 
assumed that the section is to be applied to transactions 
completed before 1st April, 1930. but not put into litiga- 
tion on that date. (Nasim AH, /.) DURGAPADA. 
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T. P. AOT (1882), S. 53-A. 

Karmakar V, Nrisingha Chandra Nandy Chau- 
DHURY. 62 0al. 492^X59 1.0. 20 »39C.W.N. 416 
« A.I.B. 1936 Cal. 641. 

-8. 63 A— Sale- deed — One of executants of deed 

not present at registration — Registration not valid — 
Sale given effect to by ail the vendors — Doctrine of 
part performance applied. See REGISTRATION ACT. 
SS. 34 AND 35. A.I.R. 1934 Lah. 761. 

-S. 63 A, Proviso— of contract — Burden 
of proof. 

It is for the person claiming the benefit of the doctrine 
of part performance to show that the transferee, who 
otherwise. has a legal title, had notice of the contract or 
of the part performance thereof. (^Mackney, J.) KOMAR 
z/. Ma May. 154 1 0. 474 - 7 R.B. 309-A.I.B. 
1936 Bang. 12. 

S. 64. 

Absence of registered instrument. 

Agreement. 

Applicability. 

Construction. 

Contract of sale 
Delivery. 

Barnest money. 

Oral transaction. 

Beglstratlon. 

Sale or hire purchase. 

Sale when complete. 

— S. 64 — dbsence of registered instrument — Suit 
for declaration^Matniainability. 

A person who claims to be the purchaser of certain 
lands for a value of Rs. 1,000 cannot sue for a declara- 
tion of title to the properly except by way of adverse 
possession for 12 years without a registered instrument. 
A claim tantamount to a suit for a declaration of title 
as such must fail. (Cas-e law considered.) {Shaw^ /,) 
Ma Mya V, Annamalai Cheityar. 161 1.O. 227 = 
7B.B. 69-A.I.B. 1934 Rang. 127. 

S. 64 — Absence of registered instrument — Suit 

for declaration of title — Maintainability, 

A purchaser of immovable property of the value of 
Rs. 100 and upwards cannot in the af seiice of registered 
deed sue for a declaration of title except when he has 
acquired title by adverse possession. 58 Cal. 1235 
(P.C.). Rel. 00 , C.J.) Ko Yan v. Ma Mai 

Wi. I.B. 1933 Rang. 2(1)- 140 I.O. 777 = 10 Bang. 
629=140 IC.777-A.IB. 1933 Bang. 4(2). 

[Rel. 1934 R. 127 (128).] 

— — S. Agreement — Description as sale deed 

— Effect. 

Where a document, though described as a sale deed, 
is merely an agreement to divide the fruits, if any, of a 
contemplated litigation between the two parties of the 
agreement, the description of the document cannot make 
the transaction a sale, if it is not so on its merits and 
the so called vendee is not entitled to maintain a suit 
for ejectment before the succes.sful termination of the 
contemplated litigation. 40 I. A. 86, Ref. (^Hasan^ 
C.J. and Pullan, J) ABADI BeGaM v, MaHOMeD 

Khalil Khan. 6 Luck. 282= I.B. 1931 Oudh 305 
= 7 O.W.N. 1010 “ 132 1 0. 768 = A.I.B. 1930 Oudh 
481. 

— S. 64 — A*»reement — Giving up of ex-proprietary 
rights — Need for registration. See REGISTRATION 
Act, S. l7(l) (t5)— AGREEMENT. 16 B.D. 91=12 
LB. 1 (Bov.). 

——8. 64 — Applicability — Crown grants. See 
Crown Grants Act, Ss. 2 and 3. 30 Pat. 203 = 
A.I.B. 1931 Pat. 268. 

■^" —8 . 64— Applicability — Hiba-bil-ewaz— Writing 
and registration not always necessary. See M A HOME* 
BAN Law -Gift. A I.B. 1934 Oudh 163. 


T. P. AOT (1882), 8. 64. 

-S, 54 — Applicability — Sale by receiver in insoD 
vency — If exempt from registration. 

A sale by an 065cial Receiver in insolvency is not a 
transfer which falls within S. 2 (<f) of the Transfer of 
Propeity Act. S. 54 applies to such a sale, and it there- 
fore requires registration for its validity. (^Beasley, C./, 
and King, J,) NaRASAPPAz/. HUSSAIN SaB. 162 
I.C. 988 = 1934 M.W.N. 1399 = 7 B.M. 303-40L W. 
747-A .l.B 1936 Mad. 66 = 67 M.L J. 746. 

S. 64 — Applicability — Sale subject to result of 
suit is a sale under the T.P. Act. .9ee Agra Pre EMP- 
TION act, S 11. A.I.R. 1932 All. 685. 

—j S. 54 — Applicabi’iiy — Transfer under compro- 
mise decree not registered— Not a sale. A.I.B. 1931 
All. 741. 

8. 64 — Applicability— Settlement of immovable- 

property— Trans feP of interest under. 

The interest under a settlement of immovable pro- 
perty falls within the ambit of S. 54 of the T.P, Act 
and no sale or transfer of that interest can be made or 
effected otherwise than by a registered instrument. The 
fact that the transferor has received the agreed conside- 
ration for the transfer does not make the equitable doc- 
trine of part performance applicable in aid of the clalnv 
of the transferee. {Page, C.J. and Mya Bu, J.') OFFI- 
CIAL Assignee v. Moolla Sons, ltd. 164 IC. 9=* 

7 R.R. 274 = 12 Bang. 689 -A.I.B. 1936 Bang. 84. 

[Affirm. 63 I.A. 340 (P.C.) ] 

8, 64 — Applicability — Transfer in lieu of dower 

—If *a sale'. 

A transfer of immovable property by a Mahomedan 
husband to his wife in exchange for dower is not a gift, 
but a sale, having all the incidents of a contract of sale 
and is nothing but a sale ; and when the property so 
transferred is of the value of Rupees one hundred and 
upwards, it must be effected by a registsied instrument 
as required by S. 54, T.P. Act, which relates to sales. 
{Miiter and McNair, JJ.) SabuRANNESSA v. SabdU 
Sheikh. 162 I.C. 422= 7 B.O. 274 = 38 O.W N. 
747 = A.I.R. 1934 Cal. 698. 

— S. 64 — Applicability— T ransfer in lieu of dower. 

A deed of gift or transfer by a Mahcmedan husbrind’ 
to his wife in satisfaction of her dower is amenable to 
the provisions of the T.P, Act, and if the property 
transferred is immovable property of a value exceeding 
Rs. 100, it cannot operate to pass title unless it is regis- 
tered. {Grille, J,C.^ Zenabbi v. GaJananrao. 162 
I.C. 881= 8 E.N, 290 = 18 N L J. 311. 

8. 64 — Applicability — Transfer in lieu of existing^ 

dower debt is a sale. 1931 A.L.J. 951. 

S. 64 — Construction — '^Intangible thing '* — 

Decree for moneys Assignment of registration — 
Necessity. 

An instrument of assignment of a decree for money 
is not a sale of “intangible thing*' within the meaning of 
S. 54 of the T.P. Act, and does not therefore require 
registration. The expression “intangible thing” in 
S, 54 applies to such incorporeal rights as easement, 
right to receive rent and profits, etc., and does not cover 
a simple decree for money. Even if it be held to be 
wide enough to cover rights created under a decree, the 
expression must be construed to mean something 
e/usdtm generis with the other objects mentioned in the 
section. {Fazl Ali, J.) SHRI ThaKURJI v. DwariKA 
Ram. 158 I.C. 276= 8 E.P. 183= A.I.B. 1986 Pat. 
492. 

—8. 64 — Construction — “Interest*' — Meaning of — 
Agreement of sale-— Subsequent attachment — Rights of 
vendee— If affected by the attachment. See C.P. CODE,. 
O. 21, Rr. 59 AND 60. 684 ML.J. 67. 
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—8. 64 — Coftsirucfiou — ^ Price' — Forbeiarance to 
sue if can constitute, 

A sale is an exchange of property for a price* So a 
transfer of property in consideration partly of a sum of 
money and partly of forbearance by the transferee to 
take certain legal proceedings is not a sale. 45 Mad. 612 
(F.BO, Foil.; 9 Mad. 141; 25 Bom. 696 (F.B.). Ref. 
ISeasley, C. J. and Curgenven, /.) VENKATA JAGAN- 
NATHA RAO V. VENKATA KUMARA MaHIPATHI SUR- 
YA RAO Bahadur. 64 Mad. 163=*33 L.W. 95=135 
l.C. 17 = I.B. 1932Mad. 49=A.I.B. 1931 Mad. 140 
«60 M.L.J. 66. 

— S. 64 — Contract of sale— Agreement to sell 
immovable property — Vendee’s right to specific per- 
formance as against subsequent transferee under regis- 
tered deed. See SPECIFIC RELIEF ACT, S. 27. 61I.A. 
116 = A.I.R. 1934 P.O. 68 = 66 266 (P.0,). 

— — S. 64 — Contract of sale— Time fixed in dis 
regard of— Effect, 

A contract for sale of immovable property does not 
become unenforceable merely because of failure to keep 
the dates assigned by the contract either for completion 
or for the step towards completion. Equity does not 
regard the terms or the letter of the contiact, but rather 
its substance. The disregard of the terms of the contract 
so far as time is concerned may depend upon the express 
stipulations of the parties, the nature of the property or 
the surrounding circumstances. {^Wort and Dhavle^ 

//.) Saukhi Sah V, Mahamaya Prasad Singh 
Bahadur. 16 Pat.L.T. 469 = 166 I.O. 668=8 R.P. 
13=A,LB. 1934 Pat. 618. 

— — -S. 64 — Contract of sale — Law applicable prior to 
T, P. Act, 

A contract of sale which was entered into before the 
coming into force of the Transfer of Property Act is 
governed by the English Law. Such a contract creates 
an equitable interest in land and if unlimited in point of 
time, is not specifically enforceable as it offends the law 
of perpetuities. 28 Bom.L.R. 954 and 47 Bom. 191, Foil.; 
48 I. A. 376, Ref. {Eaker^J.) Allibhai MahOMED 
Akuji V. Dad A Alli. 136 I.C, 609 = I.R, 1932 
Bom. 205=33 Bom.L B. 1296 = A.I.B. 1931 Bom. 
578. 

S. 64 — Contract of sale — Liability for interest 

— Vendee let into possession before payment of purchase- 
money. 

Under a compromise the defendants were to execute a 
sale-deed in May, 1917, and the plaintiff to pay the consi- 
deration before the Registrar. If the plaintiff was then 
unable to pay, he was to pay interest at 9 per cent. But 
the defendants quarrelled among themselves and though 
the plaintiff was 1st into possession m May, 1917, the 
sale-deed could not be executed earlier than January, 
1924. 

Held, that the contract not having provided for such 
a contingency, the principle of equity became applicable 
that where the vendee is in possession, he should pay 
interest on the purchase-money from the date he got 
possession till the date of payment. {Pakenhatn Walsh, 
J.) Suryaprakasa Rao V, Venkata Dikshitulu. 
6 I B. (Mad.) 260 = 146 I.O. 317=1933 M.W.N. 127 
=A.I.B. 1933 Mad. 844. 

" ■ ■■ ' S. 64 — Contract of sale — Registration not neces- 
sary. See Registration act, S. 17 (2) {y), A. I. 
B. 1933 All. 846. 

" "S- 64 — Contract of sale —Registration not neces- 

sary. 

In a suit for specific performance of a contract, the 
agreement ran as follows: “I have executed this con- 
tract in respect of Jiroyati %nd * * * j shall execute 


I T. P. ACT (1882), S. 54. 

a sale deed (in one month) and get the same registered”. 

' Held, the document was only a contract to sell and 
not a sale and that by virtue of the retrospective pro- 
visions of Act II of 1927 which nullified the effect of 
53 I. A. 214 (P.C.), it did not require to be registered. 
{Ramesam, J.) KRISHNAMURTHY v, SUNDARAMMA. 

1931 M.W.N. 297. 

S. 64 —Contract of sale — Rights under — If a 

good defence in suit for ejectment, 

S. 54, T. P. Act, expressly enacts that a contract for 
the sale of immovable property does not of itself create 
any interest in or charge on such property. • There is 
therefore no room for the application of the English 
equitable doctrine that a contract for sale of real pro- 
j perty makes the purchaser the owner in equity of the 
estate. Thus under the law applicable before the inser- 
tion of S. 53 A, an averment of the existence of a con- 
tract of sale, whether with or without an averment of 
possession following upon the contract, was not relevans 
defence to an action of ejectment. If the contract it 
still enforceable the defendant may found upon it to 
have the action stayed, and by suing for specific per- 
mance obtain a title which will protect him from eject- 
ment. But if it is no longer enforceable, its part- 
performance will not avail him to any effect. {Lord 
Macmillan,) PiR BUX v. MAHOMED TAHAR. 61 
LA. 388 = 68 Bom. 650 = 39 0. W.N. 34 = 19S4;M. W. 
N. 1037 = 60 O.LJ. 370 = 16 Pat.L T. 1 = 29 S.L.B. 
74 = 36 Bom.L.R. 1196 = 7 B.P.C. 60 = 1934 A.L.J. 
912=4 A. W.B. 417 = 11 O. W.N. 1146 = 40 L.W. 492 
=18 B.D. 469 =1611.0. 326 = A.I.R. 1934 P.O. 236 
= 67 M.L.J. 866 (P.O.). 

-S. 5^— Delivery — Undivided share of less than 

Rs, too in value — Constructive delivery, not sufficient. 

An undivided share in joint family property is tangible 
immovable property and even though it be of less than 
Rs. 100, the transfer may be made by delivery of posses- 
sion. But for the purpose of S, 54 of the Transfer of Pro- 
perty Act, there must be a real delivery of property 
where the deed of transfer is not registered and mere 
constructive possession is not sufficient, A recital in the 
• deed that possession has been delivered is insufficient 
I and ineffective. And as in the case of an undivided share, 
I actual delivery of possession may be Impossible, to be 
effective as a conveyance of title, the sale-deed must be 
registered. {Grille, A. J. C,) NATHU v, GULAB 
ChaNd. 6I.B. (Nag.) 31 = 144 I.O. 919=A.I.B. 
1931 Nag. 31. 

■" ' 'S. 64 — Delivery — Vendee already in possession — 

Mutation suffictent , 

Where the vendee of the property sold is already in 
possession of the property sold, mutation of the vendee's 
name in the records is sufficient to constitute delivery of 
possession so as to satisfy S 54. 34 I.C. 692, Rel, on. 
{James, J.) SaNTOKHI MiSSER SiRO Jha. 161 
IC. 66=7 R.P. 69 = A. LB. 1934 Pat. 301. 

S. 64 — Delivery — Vendee already in permissive 

possession — Change in character of possession is enough. 

The essence of delivery of possossion for a sale is no 
doubt that possession should change but w’here the 
vendee is already in permissive possession of the pro- 
perty on the date of sale, it is enough for such delivery of 
possession to be sufficient within S. 54 if the character 
of his possession changes; and this can be effected if the 
vendor converts by appropriate declarations or acts the 
previous permissive possession of the vendee into posses- 
sion as that of a vendee. {Mukerji, J.) KULA- 
CHANDRA Ghosh v, jogendrachandra Ghosh. 
60 Cal. 384«I.B. 1983 Oal. 516=144 I.O. 165=A.I. 
B. 1933 Oal. 411. 
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X.P.AOT (1882), 8.64. 

— ~S. 54 — Earnest money — Forfeiture of — Default 
of Purchaser^ Seller subsequently parting with property. 
The earnest money is generally paid as a guarantee for 
the payer's performance of the contract and is subject 
to forfeiture if he makes default. “It is part of the 
purchase price when the transaction goes forward ; it is 
forfeited when the transaction falls through by reason of 
the fault of the vendee.*’ 50 M.LJ. 629 (P.C.), Ref. 
Where, after the purchaser failed to complete the con- 
tract for Sale within a reasonable time, the seller parted 
with his property and put it out of his power to perform 
his part, that does not make the seller equally in default 
with the purchaser, and does not disentitle the seller 
from retaining the earnest money. {Cornish^ y.) : 
Venkatachalam V, Akkayya. 1933 M.W.N. 
836. 

— S. 64 — Oral transaction — Exchange — Validity 
— Transaction acted on. See T. P. ACT, S. 118 — 
Oral Exchange. 8 O.W.N. 1276. 

S. 64 — Oral transaction— Oral sale is valid in 

Punjab. 

Transfer of Property Act not being in force in the 
Punjab an oral sale is valid. (Bhtde, /.) Udho DaS 
e/. Mehr Bakhsh. IR. 1933 Lah. 457 = 1441.0. 
340 (2) = 34 P.L.R. 714 = A.I.R. 1933 Lah. 262. 

-S. 64 —Registration — Necessity — Transfer for 

less than Rs Delivery of possession not possible. 

Even in the case of a sale for less than Rs. 100 where 
delivery of possession is not possible the deed in order 
to be valid must be registered. (^S. K. Ghose, /.) KALI- 
RAM MAJUMDAR V. DULAL RAM CHAUDHURY. 

I.R. 1933 Gal. 309 = 1421.0. 682 = A.I.R. 1933 Oal. 
644. 

- 3 54 — Registration — Necessity — Transfer of 
property of more than Rs. 100. 

In order to create title in immovable property of the 
value of more than Rs. 100— it is necessary that a 
registered deed should be executed. {ICulwant Sahay 
and Khaj a Mohammad Noor^ //.) RaMJI SaH.AY v. 
Gopal/i. 6 I R. (Pat.) 206 = 146 I.O. 790= 14 Pat. 

L. T. 224 = A.I.R. 1933 Pat. 428. 

S. 54 —Registration — Practice in India. 

Where a cas|} payment is to be made at the time of 
registration of a sale deed, the commoner practice in 
India is for the vendee, on payment, to present the deed 
for registration and get the registration receipt. {Lord 
Tha^/herton.) BHUP NARAIN SiNGH v. GOKHUL 
Chand Mahton. 61 1.A. 115=13 Pat. 242 = 1934 

A. L.jr. 291 = 69 OLJ. 139 = 1934 M.W N. 206 = 
36 Bom L.R. 421 = 147 I 0. 1134 = 38 O.W.N, 393 = 6 

B. P.O. 108 = 3 A.W.E. 410 = 39 L.W, 363 = 110.W. 
N. 330 = 16 Pat L.T. 67=A.I.R. 1934 P.O. 68 = 66 

M. L.J. 266 (P C ). 

S. 64 — Sale or hire-purchase — Test. See CON- 
TRACT— Hire PURCHASE— TEST. A.I.R. 1932 All. 
^07. 

— '-S, 6^— Sale t when complete. 

The title passes on the execution and registration of 
the deed though the purchase money may remain wholly 
or partly unpaid e.xcept where there is an agreement to 
the contrary. (Fazl Ali and C hatter ji. J/.) RAM 
DHARI Rai V. Gorakh Rai. 10 Pat. 264= I.R. 1931 
Pat. 306 = 133 10. 34 = 12 Pat.L.T. 670= A I,R.1931 
Pat. 236. 

— — S. 64 — Sale^ when complete. 

Under S, 54 of the T. P. Act, the payment of the 
price is not necessarily a sine qua non to the completion 
of the sale, unless there is anything in the agreement of 
sale definitely laying down that sale shall not be taken to 
liave been completed until the entire purchase- money is 
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paid. If the price is not paid, the seller cannot on that 
account repudiate the sale and his only remedy is to sue 
for the price or the balance of the price not paid. The 
mere fact that the entire purchase price is payable before 
possession is delivered to the vendee does not make the 
sale incomplete until the entire purchase-money has been 
paid. {Tek Chand and Abdul Rashid, //.) Prem 
Singh v. district board, Rawalpindi. 7 B.L. 
96 = 161 I.O. 163 = A.I.R. 1934 Lah. 917. 

— S. 54 — Sale when complete — Transfer valid only 
on registration. See REGISTRATION ACT, S. 47 AND 
T. P. ACT, S. 54, A.I.R. 1934 Mad 637 (2) = 67 M. 
L.J. 380. 

S. 64 — Sale, when complete — Passing of title — 

Consideration not paid— Effect of. 

There is a distination between a sale where the consi- 
deration is intended to be paid and is not paid and where 
the consideration is not intended by both parties to be 
paid at all. In the former case, the title would pass to 
the purchaser and in the latter case though the vendor 
was trickad into going through the form of execution 
and registration of the document, the sale-deed would 
be void as a colourable transaction. {Patkar and 
Barlee^ //.) BaSALINGANA v. CHINNAVA. 66 Bom. 
556=I.R. 1932 Bom, 406 = 138 1.0. 534=34 Bom. 
L.R. 427= A.I.R. 1932 Bom. 247. 

S. 64 — Sale^ when complete — Effect of registrar 

tioH. 

The question as to when title passes on a sale to the 
vendee depends on the intention of the parties. If it is 
intended between the parttes that the title should not 
pass until payment of the consideration money, registra- 
tion alone is insufficient to pass the title without such 
payment. ( Agarwala, /.) ABDULLAH KHALIFA 
Bhichuk Gosain. 6 R.P. 374 = 147 I 0. 767=A.I. 
R. 1934 Pat. 68. 

— S. 64 — Sale, when complete — Passing of title — 
Non- receipt of consideration. 

In cases of sales, it is very seldom the intention of 
parties to allow title to pass without receiving the consi- 
deration. To gather the intention of the parties one has 
only to refer to the kobala itself where the terms and con- 
ditions are mentioned. It cannot be said that merely by 
registration, title passes. {Farma, /.) ShiBA PkaSAD 
Goswamiz/. Upendra Samanta Singhar. 164 
1.0. 612 = 7 R P. 479 = A.I.R. 1936 Pat. 46. 

S. 64 — Sale, when complete — Registration — If 

condition precedent to taking effect. 

The executant of a sale deed which is compulsorily 
no locus penitentiae to resile from the 
transaction merely because the title under the deed ia 
incomplete for want of registration, because such incom- 
pleteness is not a thing of which he can take advantage. 
If the instrument is otherwise complete, the executant is 
to be regarded as having done everything that was in 
his power to complete the sale and to make it effective. 
But as regards third parties the point of time at 
which the transfer is to be effective is when the deed 
can be said to be a registered deed. {Mukerfi and 
Miller, //.) NaRESH CHANDRA DUTT v. GiRISH 
Chandra Das. 62 Oal 979 = 160 10. 730=8 B.O. 
451 = 61 OLJ. 360 = A.I.B. 1936 Oal. 17. 

S. 66— 

Applicability. 

Construction. 

Covenant for title. 

Disclosure. 

Duty of vendor. 

Liability of vendee. , 

Bights of vendee. 
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Bights of vendor. 

Scope. 

Vendor’s lien. 

S. 66 and Begistration Act, S. \1—Apphcabi 

lity — Agreement for sale, 

S. 55 of the Transfer of Property Act only applies to 
those cases in which the ownership of property has pas- 
sed under an agreement of sale; and if an agreement 
falls under S. l7 (2) (v) of the Registration Act, it is 
one under which the ownership has not passed to the 
purchaser and therefore could not come under S. 55, T, 
P. Act. (IVort and Dhavle^ J/S) ABDUL LATIF Mian 
e/. Debi Mahion. 13 Pat. 620 = 16 Pat.L.T. 443 = 
166 1.C. 47 = 7 R.P. 634 = A.I.R. 1934 Pat. 496. 
— 8 . 66 — Applicability — Cent} g.. t f or sale — Revi- 
sion by buyer — Grounds. 

If S. 55 be taken as a whole there is no warrant for 
taking buyer and seller to mean those who have actually 
completed a sale; those in the course of transacting a 
sale are also contemplated. A buyer who has taken an 
agreement can put an end to his contract if he finds be- 
fore the completion of the sale that the seller is disabled 
from performing his promise in its entirety, such as 
regarding the covenant to deliver vacant pos.^ession of 
the property sold. (^Madhavan JVutr and Jackson, //.) 
PANCHAPAGESA AYYAR Z'. ARUNACHALA MUDALIAR. 

1932 M.W N. 122. 

S. 66 — Applicability — Contract to the contrary — 

Latbtlity of zendee to tender draft conveyance. 

S. 55 of the Transfer of Property Act applies only 
when there is no contract to the contrary. Therefore 
where the vendors specifically agree to convey the pro- 
perty sold to the vendee or his nominee, the vendee is 
under no duty to lender to the vendors a proper draft 
conveyance. {Costello and Lort Williams^ JJ.) PRO- 
BODH Kumar Das v . Gillanuers Arbuthnot & 
Co. 1521.0. 671-7 R.C. 289 = 59 O.L.J 603 = A. 
I.B. 1934 Cal. 699. 

' S. 66 (2) — Applicability-- Vendee dispossessed 
by pre emptor, 

Sub-S. (2) of S. 55 of the T. P. Act does not apply 
where the vendee is dispossessed as a result of a pre- 
emption suit, inasmuch as it cannot be said that the 
interest which the vendor purported to sell to the vendor 
did not subsist at the time of the sale or that the vendee 
had no pow'er to transfer his interest. {Suvastava and 
Zia-ul-Hasan, //.) ASHJQ ALl v. UlNDPAL SiNGH. 
10 Luck. 601 = 7 R.O. 374 = 1631.0. 716 = 1936 O. 
W.N. 99 = A.I.R, 1936 Oudh 76. 

S. 66 (2) — Construction — Conti act to contrary* 

— Scope — Indemnity against claim by co sharer — V en- 
dee dispossessed by reversioners — Right of vendee to be 

indemnified, 

“The contract to the contrary'’ in wS. 55 need not be 
express and may be implied from the terms of the sale- I 
deed, but it is well settled that, in order to exclude the 
operation of the statutory liability of the vendor a con- 
tract, covenant or agreement must so clearly be inconsis- 
tent, with the statutory rules as to lead to the inference 
that it had been made to qualify the generality of the 
law. In a sale-deed it was provided as follows: “If any 
partner oi co- sharer of ours should arise and make a 
claim and the whole or a part of the property sold goes 
out of the possession of the vendee, the vendee would be 
entitled to recover that amount together with costs and 
damages fiom our persons and property of every kind**. 
The vendor had purchased the property from a widow 
and daughter of the last male-holder. On the death of 
the widow and the daujhtft-, the reversioners of the last 
male-holder brought a suit for possession of the pro- i 
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perty and it was decreed. The vendee thereupon filed 
suit against his vendor for the sale-consideration and 
costs incurred in the litigation with the reversioneis. 

Held., that the clause in the sale deed was not exhaus- 
tive of all the contingencies in which the plaintiff could 
be entitled to recover the sale price from the vendors, 
that it was not inconsistent with the statutory rule wrhich 
provides for the liability of vendors even in other cases 
and that the plaintiff was entitled for the sale considera- 
tion and also the costs incurred in defending 
the title of his vendors. 50 All. 37l (P.C.), Foil. {Iqbal 
Ahmad and Kisch, JJ.) NAND RAM v. PURSHOTAM 

Das. 6 I.B. (All). 131 = 1461.0.615=1933 A.L.J. 
201=A.I.B. 1933 All. 203. 

S. 56 — Covenant for title — If applies to pre- 
emption — Sales. 

The Act does not apply to pre-emption sales, so far 
as the formalities are concerned. Rut the pre emptor is 
entitled to enforce the covenants running with the land* 
The implied covenant for title is one which run.s with 
the land and therefore is enforceable by the pre-emptor 
in whom vests the property. Hence the pre-emptor can 
claim compensation for the breach of the warranty of 
title as any vendee under a private sale can, {JViyogi, 
A.J.C.) Abdul v. Kisan. 136 I.C. 879 = I.B. 1932 
Nag. 39 = 27N.L.R. 392 = 14 N.L.J. 48 = AXB. 
1931 Nag. 166. 

S. 65— Covenant for title — Breach of — Damages 

— Value of improvements. 

Where the terms of a con vejance are very wide and 
there is nothing in those terms which could be interpret- 
ed as restricting the full liability for damages in case of 
breach of covenant, damages lor breach of covenant of 
title should be assessed with reference to the value of 
the properly at the date of eviction and not with refer- 
ence to its value at the date of sale and such damages 
include the value of improvements which the vendee 
may have made. Where a site with a house standing 
thereon is sold, the vendor would be presumed to have 
forseen either the improvements of the house sold or 
the dismantling of it in order to build a new' one as a 
natural and proper use of the site. Consequently, even if 
the loss is caused to the vendee by reason of interfer- 
ence with the quite enjoyment of the house that loss 
would be deemed to have natur.illy arisen in the usual 
course of things from the breach. Knowledge of the 
purchaser of the defect of title in his vendor does not 
affect his right to recover damages. 40 Mad. 338, Foil.; 
21 Bom. 175; 20 N.D.K. 55; Bunny Ilophinston, 27 
Beav. 565; Rolph v. Grough, I..R. 3 Exch. 44; Luck v. 
Furze. L K. 1 C.P. 441 and 1 Lah. 380, Ref. {Ntyogi^ 
A.J.C.) Kisanlal Ramratan V. Radhabai. 27 
! N.L.R. 207 = I.R. 1931 Nag. 24 = 130 I.O. 88 =• 
A.I.R. 1931 Nag. 14. 

S. bb’^Covenani for tiile-^Breach of -^Remedy 

of purchaser after sale. 

When a sale is complete and a conveyance is executed, 
vendee cannot avoid the sale on subsequent discovery of 
defect in vendor's title unless there has been fraud. Hia 
remedy lies merely to sue for damages. 52 Cal. 914, 
Rel. on. {Bhide, /.) UdhO DAS v. MehR BaKHSH 
I.R. 1933 Lah. 457 = 144 I.O. 340 (2)^34 P.L.R* 
714 = A.I.B. 1933 Lah. 262. 

S. 65 — Covenant for title — Breach — Suit for 
damages— Starting point — Date of dispossession. See 
Limitation act, art. Ii6 — Vendor and pur 
CHASER. 14 N.L.J. 125 (F.B.). 

' 8. 66 — Covenant for title — Nature of — Breach. 

— S ui t for damages— Sta rti ng^oint— Onus . » 
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A covenant for iiile must be distinguished from a 
covenant for quiet enjoyment"; the foimer, if broken, is 
necessaiily broken immediately upon the execution of] 
the assurarce which contains it; and the purchaser may 
bring an action immediately and is not bound to wait 
till he is evicted. But a covenant fcr quiet enjo>ment 
affords no right of action until a disturbance. The onus 
is on the plaintiff to allege and prove a breach of the 
covenant, \v enkatasubba Rao^ /.) MeeRKANNI KOW* 
THERz/, Pfriyakaruppan. 67 Mad. 1016 = 7 R M. 
166 = 161 I.C. 920 = 1934 M.W.N. 1207 = 40 L.W. 
776 = A.I.R. 1934 Mad. 687=67 M.L.J. 647. 


T. P. ACT (1882), S. 55. 

and a sum of Rs. 4,500 was reserved with defendant 9 
for pajment to decree-holder. It was recited in that 
sale-deed and proved that 1st defendant agreed to accept 
Rs. 4,500 in full satisfaction of his claim under the 
decree. Though that amount was paid by defendant 9 
to defendant 1, the latter executed his decree for the 
! balance due under the decree, in spite of the agreement 
I to the contraiy, got the attached properties to sale and 
’purchased them through his cleik in September 1927. 

I Plaintiff fearing that his security would be impaired 
I deposited the necessary amount into Court under O. 21, 

I R. 89, C. P. Code, and got the sale set aside and 


— S. 66 — Ct 7 '(ttafii for iiile — Sale ly trustees of 
charitable eftdozvment. 

Though, apart from authority cenferred by deed 
scheme or sanction of Court, the trustees have the power 
to sell property for ‘provident administration* of the 
charity, the purchaser takes the property subject to the 
obligation of showing that the sale was beneficial to the 
charity and justified by the circumstances. No con i 
scientious solicitor would advise his client to purchase I 
property with such an obligation, (d*. C. Chose, A.C.J, 
and Costello, Jf) MjSRlLAL RaidaNI ?>. NETAI 
Chand Nandi. 150 I.C. 889 = 6 R.C. 839 = 68 O.L. 


I brought a suit claiming to recover that amount from 1st 
I defendant or 7th and 8ih defendants oi 9th defendant, 

I Held, that defendants 7 and 8, having failed to apply 
I to the Court to ent r up satisfaction of the decree under 
' O. 21, K. 2, C. P. Code, which it W’as open to them to 
‘ do, must be held liable to plaintiff for damages by force 
of S. 55 (2) of the T. P. Act. {Vaiodachanar, Jf) 
Pappu REDDIAR 7 . PlCHU AYYAR. 42 L.W. 436 = 
161 I.C. 963 = 8 R M. 901 = 1935 M. W N. 898 = A.I. 
R. 1935 Mad. 961. 

S. 56 {2')—Covtnant for title— Breach — Dama- 
ges — Meatus e of. 


J. 613 = A.I R. 1934 Cal. 372. 


In a suit fcr ccmpensalion by the vendee against the 


S. 65 (1) (a) — Covenant fcr title — Breach of — 
Suit for refund of purchase money — Defence. 

The defendant sold to the plaintiff a piece of land 
with a warranty that if there was a defect in the ven- 
dor’s title, he would be liable for the purchase money. 
The real owner breught a suit against both vendor and 
vendee; the vendor therein admitted he had no title to 
the property and the suit was thereupon compromised 
by the vendee giving up a portion of the propeity to the 
real owner. In a suit by the plaintiff for recovery of the 
purchase- money, 

. Held, that as the sale by the defendant had failed for 
want of consideration, he was bound to refund the 
purchase-money and he was not entitled to say that the 
vendee had made an advantageous bargain with the 
real owner and had practically lo.st little thereby, {Court- 
ney Terrell, C.J. and Kulwant Sahay, /.) ZaiNAB v. 
Azizunissa. j6 R.P. 401 = 147 I.C. 1170 = A.I.R. 
1934 Fat. 280. 

S. 65(l)(g) - Covenant for title— Breach — 

Right to damages — Discharge of encumbrances by pur- 


chaser not necessary. 

A vendee who has purchased property subject to in- 
cumbrance is not bound to discharge it as a condition 
nrecedent to the claim for damages for breach of cove- 
nant of title. 50 All. 371 (P.C.): 20 A.L.J. 30J and 55 
IC. 352, Ref. {Niyogi, AJ.Cf) Sheikh ABDUL 
Kisan 14 N.L. J. 48 = 136 I C. 879 = I R 1932 Nag. 
39 = 27 ‘n.L.R. 392 = A.I.R. 1931 Nag. 166. 


S. 65 {^—Covenant for title— Attached proper- 

ties sold by defendant to third party and mortgaged by 
latter to another— Improper execution by decree-holder 
— Suit for damages by mortgagee — Liability of decree- 
holder and judgmenUdebtor. ^ 

Defendants 7 and 8 sold certain properties to defen- 
dant 2 on 17*12-1924, and at the time of the sale they 
were under attachment under decree obtained by the 1st 
defendant against defendants 7 and 8. The sale deed 
referred to the attachment and contained a covenant 
that if the vendors did not arrange to pay off the 
decree debt and to have the attachment raised, they 
would be liable for any loss caused thereby. Defendant 
2 mortgaged those properties to plaintiff in February 
1927. Defendants 7 and 8 sold other properties to de- 
fendant 9 on 16*1-1925 in, order to pay off the decree, 


. vendor for breach cf covenant for title, the value of the 
1 property at the date of the breach and not at the date of 
I the sale is the proper criterion. {V enkatasubba Rao, /.) 
I ALAGARAPPA RFDDIAR V. ALAGIRISAxMI Naick, 166 
I.C. 843 (2) = 8 R.M. 65 = 41 L.W. 728 = 1936 M.W. 
N. 376 = A.I.R. 1935 Mad. 636 = 68 M.L.J. 688. 
— S, 55 f 2)— Covenant for title — Breach — Suit by 
vendee for compensation — Starting point — Date of dis- 
possession. See LIMITATION ACT, ART. 116— BREACH 
OF COVENANT OF TITLE. 68 M.L.J. 688. 

i — S. 66 (2 ) — Covenant for title — Exclusion of — 

j Express covenant necessary. 

Unless the vendor’s liability as imposed by S. 55 (2), 
T. P. Act, is excluded by express covenant, his liability 
w’ould be deemed to subsist notwithstanding the fact 
that the vendee “may have some idea” as to the defect 
in the title of the vendor. A.I.R. 1932 All. 546 and 6 
I.C. 890, Rel. on ; A.I.R. 1923 All. 169; A.I.R. 1925 
Mad. 968 and 61 I.C 604, Ref. {Kendall, /.) KaLKa 
Singh v . Namdak Khan. I.R. 1933 All. 430 = 144 
I.C. 406 = 1933 A.L.J. 938 = A.I.R. 1933 All. 389. 
S, 66 (^—Covenant for title — Exclusion — Ex- 
press covenant necessary. 

Unless the vendor’s liability as imposed by S. 55 (2) 
is excluded by express covenant his liability is deemed 
to subsist notwithstanding the fact that the vendee may 
have some idea as to the defect in the title of the vendor. 
{Mukerji and Bennet, //.) NEWALKISHORE v 
SakJU RamSahu. 64A11.774 = I.R.1932A11. 628 
= 1391.0. 99 = 1932 A.L.J. 611 = A.I.R. 1932 All. 
646. 

[F. 1933 A.L.J. 938 (940).] 

S. 56 {2)--Covenant for title — Express ccfvenant 

in sale deed — Suit to recover damages on basis of im- 
plied covenant — Maintai na bi lity. 

The sale deed recited that the vendor had placed the 
vendee in possession of the entire property and that part 
of the property was the subject- matter of a gift in favour 
of another but that the same had been cancelled. One 
of the clauses in the sale deed provided as follows : “If 
God forbid, the whole of the property transferred, or 
any portion goes out of the possession of the vendee on 
account of any transfer or encumbrance. . . .the vendee 
shall have a right to recover his consideration money 
. . . . ” The vendee was resisted taking possession of 
the property to which the deed of gift related. The 
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suit instituted to recover the property proved unsuccess- 
ful and thereupon the vendee sued the vendor for dama- 
ges. 

Held^ that the covenant for reimbirsement was an 
enabling clause, that there was nothing in the sale deed 
excluding the implied warranty of title and that the 
plaintiff was entitled to recover a proportionate part of 
the purchase monf*y by way of damages. {Afuk^r/t and 
mafnatullah.JJ,) NaNHI v. KEFlcr. I.R. 1932 All. 
121-136 I.C. 73-1932 A.L.J. 69-A.I.E. 1932 AIL 
224. 

’ ■ ’-3. 65 {2) -•Covenant for title — Express war rati' 

ty- 

Where there was a distinct representation by the 
defendant that in the 8 acres that he purported to sell 
on behalf of himself and his yoing^^r brother, the third 
brother, A had no interest whatsosver. 

Heli^ that there was over and above the implied 
warranty under S. 55 (2) of the Transfer of Property 
Act an express warranty of title and the defendant was 
responsible inlaw to make good the loss which admit- 
tedly accrued to the plaintiffs when they lost half the 
land as a result of the litigation of A against them. 
{Suhhedar, A /.C.) KaSHIRAO ZabU. 1471.0. 
852(1)-6R.N. 118-16 Nag.LJ. 201- A I.R. 1933 
Nag. 364. 

— “S. 66 (2) — Covenant for title — Implied warrant 
ty — Breach — Right to damages, 

C sold certain property to T and i?, the sale deed con- 
taining the usual indemnity clause. B sold his share to 

brother of T'. C had purchased the property from H 
and at the date of sale the property was mortgaged to L, 
H left a portion of the purchase money with C for pay- 
ment to Z. C did not pay and H brought a suit against 
C, T and G for the recovery of the unpaid purchase 
money. The contention of G and T that they were 
bona fide purchasers for value and had no notice that 
the property was mortgaged was over- ruled and a decree 
was passed against C personally and against the property 
in the hands of T and G. In execution of the decree 
the properly was sold and G and T were dispossessed. 
G and D, son of 7*, consequently sued C for damages 
consequent on the loss of the property purchased by 
them. 

Held^ that the plaintiffs were entitled to an implied 
warranty of title under S. 55, T. P. Act and in the case 
of breach they were entitled to repudiate the sale 
altogether or to claim compensation for the breach, 
{Afears, C,J, and Sen,/.) GOBARDHAN DaS v, AF- 
ZAL Husain. IR 1932 All. 438-1381.0. 495- 
1932 A L J. 598 - A.I.R. 1932 All. 653. 

S. 65(4) — Covenant for title — Construction of — 

Expenses incurred by vendees in pre emption suit — If 
recoverable. 

The covenant in a sale deed only provided that if the 
vendees were dispossessed, the vendor would be liable to 
refund the whole of the purchase-money. .Soon after 
the sale, the vendees were dispossessed in pursuance of 
a decree in a pre-emption suit in respect of their sale. 
In a suit by the vendor against vendees for the balance 
of purchase-money the vendees sought to set off the 
expenses incurred by them in contesting the pre emp- 
tion suit on the strength of the covenant. 

Held^ that the covenant did not obviously contemplate 
a pre-emption suit, that it was merely intended to cover 
defect of title and that it did not cover any loss resulting 
from the pre emption suit. Ill P.K. 1908 and A I.R. 
1926 Lah. 182, Dist. {Bhide, / ) Mt. ISHRO v, Nau- 
batRai. 6 IR. (Lall.) 169-1461.0. 120= A.IB. 
933 Lah. 522. ^ 
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S 65 (1) (a) — Disclosure — Conditions restrUting 

use of property — Non-di sclosure — Effect, 

The seller is bound to disclose to the buyer restrictive 
conditions as to the use of the property imposed by a 
decree, as they are material defects ; and non -disclosure 
of the same entitles the buyer to rescind the contract. 
(^Broomfield and Wadia, JJ.) LaLLUBHAI RupCHAND 

z/. Mohanlal Sakarchand. 59 Bom. 83-155 1. 
0. 664-7 R.B. 439=35 Bom. L.B. 1041-A.LB. 
1935 B.om. 16. 

— — S, 55(1) (a) — Disclosure — Material defect — 
Test-— Liability of property to compulsory acquisition, 

A defect to be material must be of such a nature that 
it might be reasonably supposed, that if the buyer had 
been aware of it, he might not have entered into the 
contract at all, because he would be getting something 
different from what he contracted to buy, A defect in 
title, as distinct from a defect in the property itself, is a 
latent defect, because prtma facie the seller knows his 
title and the buyer does not. Liability of the property 
sold to be acquired compulsorily under the Land Acqui- 
sition Act amounts to a material defect as well as a 
latent defect. {^Broomfield and Wadta^ //.) LALLU- 
BHAI Rupchand V, Mohanlal Sakarchand. 69 
I Bom 83-155 I.0.564-7B.B. 439-36 Bom.L.B. 
1041- A I.R. 1935 Bom. 16. 

"■"8. 65 (1) (c) — Disclosure — Duty — Information 
about income. 

Any information regarding the income or the rental 
of the property to be sold is a relevant question within 
S. 55 Cl) C^) and it is the duty of the seller to answer 
such a question to the best of his information. If he 
gives an answer which he knows to be false he is guilty 
of a breach of duty and misrepresentation. Further if 
he volunteers any information about the income he is 
certainly bound to give true information. (^Staples^ A. 
/,C.) Premchand Ram Sahai. 28N.L.R. 184 
-IB. 1932 Nag. 138-140 1.0. 209-A.I.R. 1932 
Nag. 148. 

—8. 65 (1) (f) — Duty of vendor— Property sold 
not transferred — Vendee securing equivalent to that 
property. See CONTRACr ACT, S. 39— SALE. A.I. 
B. 1934 All. 617. 

'8. 65 fl) (f ) — Duty of vendor — Duty to put 

buyer in possession---'" Contract to the contrary^' —Clause 
in sale deed exonerating seller in case of defect in title 
— Effect, 

The seller is ordinarily bound to put the buyer in 
possession of the property sold by him and if he claims 
to be exonerated from such obligation on the strength 
of a provision in the sale deed, such stipulation must be 
sufficiently explicit and free from ambiguity. Where 
the vendor is not in a position to put the vendee in 
possession of certain items of the property sold by him 
by reason of the fact that he has himself lost for all 
time the right to obtain posses.*«lon of those items by the 
operation of limitation, a clause in the sale deed to the 
effect “// any defect in title be found with respect to 
any property, then the vendor will not be liable there- 
forf' will not be .sufficient to exonerate the vendor from 
his statutory liability under S. 55 (1)C/) of the T.P. Act. 
The vendee is therefore entitled to compensation from 
the vendor in respect of those items. (^Derbyshire, C. 
/. and Costello, J.) BaRISAL LOAN OFFICE. LTD. v. 
Satis Chandra Das. 40 O.W.N. 19 = 1601.0. 407 
-8B.0. 440=A.I.B. 1936 Cal. 12. 

—8. 65 (1) (g) — Duty of vendor — Sale deed silent 
as to existence of any incumbrance — Vendor's liability^ 

S. 55 (1) (^) of the T. P. Act imposes on the seller a 
statutory liability to discharge all the incumbrances 
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existing on the property at the time of the sale, unless 
the property is sold subject to incumbrances. Where 
there is not a word in the terms of the sale deed to indi- 
cate that the property has been sold subject to any in- 
cumbrance, and in the absence of any provision therein 
making the vendee liable for any * incumbrance, the 
vendor is clearly bound under S. 55 (1) (^) to meet all 
the incumbrances. “Incumbrance” under the section is 
wide enough to include a recurrring liability like a claim 
for maintenance charged on the property by a decree of 
Court. (Srivastava and T/tomas, //.) HarCHARAN 
Lal*/. Nurul Hasan Khan. 10 Luck. 274«162 
I.O. 221 = 7 R.0. 196=11 O.W.N. 1348 = A.I.B. 1934 
Oudh 492. 

— S. bb^Growtn^ crops — Right to. 

The right to growing crops passes by the sale of the 
land, in the absence of an express provision to the 
contrary, and in the case of a Court sale, the right to 
possession of the crops accrues from the date of delivery 
of possession of the land. {^Patterson and Guha^ JJ.) 
Superintendent and Remembrancer of Legal 
Affairs, Bengal v. Bhagirath Mahto. 61 Cal 
991 = 69 C.LJ. 482=151 LC 662=7 R.C. 147 = 36 
CrL.J. 1367=38 O.W.N. 864 = 1934 Cr.C. 908=A.I. 
B. 1934 Cal. 610 

— Liability of vendee — Purchase-money. 
Where the transaction of sale is completed there is a 
personal remedy against the vendee and in-favour of the 
vendor apart from the statutory vendor’s lien. (Muherft 
and Bennet, JJ.) RaGHUKUL TiLAK v. PitaM 
Singh. 62 All. 901 = I.B. 1931 All. 246 = 130 I.O. 
198 = 1930 A.L.J. 1624 = A.I.B. 1931 All. 99. 

^ (I) (a ) — Liability of vendee — Duty — 

Ordinary care. 

The words “ordinary care” are somewhat indefinite. 
A purchaser of piopertyis under no legal obligation. 
But in dealing with real property regard must be had to 
the usual course of busine.ss. A purchaser who wilfully 
departs from it to avoid knowledge of his vender’s title 
is not allowed to derive any advantage from his wilful 
ignorance of defects, which would have come to his 
knowledge if he had transacted the business in the ordi- 
nary way. {Broctnfirld and IVadia, JJ.) LaILUBHAI 
Rupchand V. Mohanlal Sakakchand. 69 Bom. 
83 = 166 I C. 664=7 RB. 439 = 36 Bom.LB. 1041 = 
A.I.B. 1936 Bom. 16. 

“y 'S. 66 iX)— Liability of vendee — Personal cbliga'- 
tion of vendor. 

The transferee is not bound to pay the personal obli- 
gation of bis predecessor in title such as payment of 
zar-i-chakaram. {Young and Pullan, JJ.) ABDUS 
ShAKUR V. KUNWAR MUNSHI Nand LAL. 63 All. 
742 = I.B. 1931 All. 703 = 133 LC. 643= 12 L.B. 226 
(Bev.)= 16 B.D. 447= 1931 A.L.J. 429 = A.I.B. 1931 
All. 662. 

■ S. 65 (6) Cb)— Liability of vendee — Direction for 

payment of unpaid purchase money to mortgagee — 
Failure— Effect. See Limitation Act, Art. 120. 
1932 A.L. J. 666 = A.I.B. 1932 All. 464. 

■ - 8. 65 (5) (b) — Liability of vendee-- Din cii on to 

pay creditor — Default — Suit by vendor to recover un- 
paid price — Maintainability. 

Where the vendee failed to pay the balance of the 
consideration left with him to the creditors of the vendor 
within a reasonable time and thereupon the vendor sued 
for recovery of the unpaid purchase money, 

Helds that the plaintiff was damnified because Inter- 
est was mounting upon his debts and that he had a 
valid cause of action to sue for recovery of the money. 
(Sen and Bennets J/.) MaKXJND LAL v. BhOLA RaI. 


T. P. ACT (1882), S. 66. 

LB. 1931 All. 430 (2) = 131 
J. 986=A.I.B. 1931 AIL 419. 


LC. 686 (2) « 1931 A.L. 


~ S. 66 — Rights of vendee — Executed contract — 
Shortage of land sold — Cempensatton for. 

In the case of an executed contiact, where a property 
has been conveyed and the purchase n oney paid, the 
purchaser has only a limited right to claim compensation 
from his vendor. He may sue when there is a breach 
of a conveant of title or warranty on its discovery or 
when the deed contains an express condition for com- 
pensation for any defects. But where his claim is based 
on misrepresentation pure and simple, such misrepresen- 
tation must be fraudulent. Jcdtffe v. Baker, (l883) 11 Q. 
B. 255, Ref. "Where there is no such express condition 
for compensation for shortage of area and no fraud is 
proved the purchaser who should have taken the land on 
measuring it has no cause of action for the shortage. 29 
I.C. 394, Ref. {Ferrers, J. C. and Rupchaad, A.J.C.) 
Parmanand Bhojraj v. Motumal phatumal. I. 
B. 1933 Sind 182 = 144 LC. 371 = A.LB. 1933 Sind 
144. 


S. 66 — Rights of vendet — Purchase money not 
fully paid— Suit for recevery of possession— CcndtUonal 
decree — Validity of — Praett . 

Under S. 55 of th‘j Transfer of Property Act, the 
vendee is, after the conve}ance, entitled to possession 
and the vendor has a statutory charge on the property 
for the unpaid purchase money: it is not competent to 
the Courts in a suit for possession by the vendee to pass 
a decree for possession condit’onally on the vendee pay- 
ing the balance of the purchase money. But in order to 
do justice between the parties, it is competent and pro- 
per for the Court to incorporate the statutory charge in 
the decree in the suit brought by the purchaser for 
recovery of possession. (Case-law discussed.) 34 Mad. 
543 and 43 Mad. 7 12, Foil. {Patkar and Bar lee ^ JJ*) 
Basalingana V. Chinnava. 66 Bom. 666=LB. 
1932 Bom. 406 = 138 I.C. 534 = 34 Bom.L.B 427 = A. 
LB. 1932 Bom. 247. 

• S, 66 — Rights of vendee — Vendee has two dis- 

tinct causes of action — iMfse of remedy by one does not 
destroy remedy by other. 

The vendor’s covenant is twofold, for a right to con- 
vey and for quiet enjoyment, and so the vendee has two 
distinct causes of action in the event or a breach of the 
covenant. The causes of action from the breach of one 
part of the covenant will lapse if the remedy is not 
sought within the statutory period, but that will not des- 
troy any remedy to which the vendee may be entitled by 
reason or the breach of the other part of the covenant, 
A.I.R. 1932 Nag. 5 (F.B.), Rel on. {Pollock, A.J.C*) 
Ambadas V. Waman Rao. so N.LB. 138 = 6 B.N. 
184=148 I.C. 480= A. LB. 1934 Nag. 16. 

S. 66(1) — Rights of vendee — Defect in title of 

vendor. See SPECIFIC RELIEF ACT, S. 25. 36 Bom. 

I L.B. 1041. 

— ■ S. 66 (1) (d) — Rights of vendee — Sale by Official 
Assignee in insolvency — Purchaser, right to demand 
conveyance in favour of sub- Pure baser. 

When a person purchases the right, title and interest 
of an insolvent at a sale by the Official Assignee, he is 
entitled to demand from the Official Assignee a con- 
veyance either in favour of himself or in favour of 
another to whom he has in the meanwhile sold bis rights 
in the property. The words “proper conveyance” in S. 
55 (1) {d), T. P. Act, must be read in which they would 
be understood in English law, as meaning a conveyance 
either in favour of the puebaser or as he shall direct. 
The purchaser at the insolvency sale cannot be deprived 
of the benefit of S. 28 (3) of^hc^Stamp Act. {Beaumont^ 
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C,J. and Rangnekar, /.) RaHIMTULLAH v. OFFICIAL 
ASSIGNEE, BOMBAY. 69 Bom. 682 = 1671.0. 1462= 
8 B.B. 104 = 37 Bom.L.B. 440=A.I.B. 1936 Bom. 
340. 

S.65(l)(g) — Rights of vendee — V endee made to 

pay-off mortgage — Right to reimbursement and damages. 

Where, under the terms of a sale deed, the property 
wa5 sold free from incumbrance, but the vendee fails to 
obtain possession, and has to pay off an encumbrance 
existing on the property before he could get possession, 
he is entitled to recover the money so paid by him and 
also to damages for the period he was kept out of pos- 
session of the property purchased by him. (Srivastava, 
Ag,CJ. and Smith, /) GaURI SHANKAR i/. MUN- 
NU. 1631.0. 811 = 7 R.O. 399=11 O.W.N. 1563 = 
A.I.B. 1935 Oudh 142. 

— 3. 65 (2) — Rights of vendee 1 ndemnity clause 
— Construction — If covers dispossession by pre-emptor. 

A vendee against whom a pre emption decree was 
passed sued the vendor claiming the difference between 
the price that he paid and that which he got from the 
pre-emptors. On a con^tructiDn of the indemnity clause 
in the sale deed, 

Held, that although the indemnity clause is wide 
enough to cover the case of the property going out of the 
possession of the vendee by a suit for pre emption, it 
was never the intention of the parties that it should 
apply to a case of pre emption and that the very fact 
that it is stipulated that in the contingencies mentioned 
the vendor would be liable to return the whole or part of 
the consideration money in proportion to the extent of 
the property going out of the hands of the vendee shows 
clearly that the clause was not actually intended to cover 
the eventuality of the property being lost to the vendee 
by a pre-emption suit and that, therefore, the vendee’s 
suit should be dismissed. {Srivastava and Zia-nl- 
Hasan, J J.) ASHIQ ALl v. Hi NOPAL SiNGH. 7 R.O. 
374=1935 O.W.N. 99 = 163 1.0. 715 = A.I.B. 1935 
Oudh 76. 

S. 56 (2) — Rights of vendee— Provision for — 
Liquidated damages— Right to further damiges. 

Where there is a definite stipulation in the sale-deed 
as to the payment of damages on given contingency it is 
not open to the vendee to receive further damages by 
way of compensation for the costs of litigation he has 
incurred in seeking to protect his title against a third 
person. {Mukerfi and Rennet, /J.) BaLBHAODAR 
SINGH V. ASAD ALI KHAN. I.R. 1931 All. 646 = 132 
I.O. 802 = 1931 A.L.J. 97. 

—3. 65 (4) (b) — Scope — Amendment of 1929 — 
Effect of. 

The section as it stood prior to the amendment of 
1929 did not in terms give the vendor a charge on the 
property in the hands of any one but the buyer. But still 
the vendor can always follow the property in the hands of 
a transferee who had notice of the non-payment of the 
purchase-money. The amendment of 1929 meielygave 
effect to this principle and did not make any actual 
change in the law. {Carr and Cunltffe, //.) RAM 
Ragubhir Lal V. The United Refineries, 
Burma, Ltd. 9 Rang. 66= I.R. 1931 Bang. 306= 
134 I.C. 737 = A.I.B. 1931 Rang. 139. 

3. 55 (6) Cb ) — Rights of vendee — Charge on pro- 
perty — Part payment of price. 

The question whether a purchaser by part payment 
can obtain a charge on the property depends on whether 
the default in completing the contract was committed by 
him or the vendor and that is a question of fact in each i 
case. 52 M.L.J. 33; 5l M.L.J, 788 (P.C.), Ref. {Beasley, I 
C./. and Walsh, /.) ADA.RI SaNVASI v, NOOKAL- I 
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AMMA. 64 Mad. 708 = I.R. 1931 Mad. 635 = 131 1. 

0. 487 = 34 L.W. 556 = A.I.B. 1931 Mad. 592. 

— — 'S. 65 (6) (b) (old kzi)^Rights of vendee— En- 
forceability against Court auction purchaser. 

It is a well-established principle of equity that a pur- 
chaser of immovable property has a lien on the pro- 
perty purchased. This principle is recognised in S. 55 
C6) {b). The lien will, however, be ineffectual as against 
a transferee for value and without notice; but it will take 
effect as against a purdiaser at a Court auction sale. 
{Hasan, C.J. and Bishe^hwar Nath, J.) SHEO DU- 
LARE 7aJagannath. 7 Luck, 405 = 136 I.O. 222 = 

1. R. 1932 Oudh 94=8 O.W.N. 1313 = A.I.R. 1932 
Oudh 88. 

——3.55 — Rights of vendor — Purchase money left 
ivtth vendee zvith direction to discharge encumbrances 
Default of vendee — Remedy of vendor. 

Where property is sold free from encumbrances and 
yet there aie encumbrances outstanding on the property 
the buyer m\y retain in his hand saffinent amount to 
pay off the encumbrances but it is his duty ta pay the 
amount so retained to the prior en:unibrancer. The 
vendee cannot be allowed to retain the amount and 
neither pay it to the seller nor to the encumbrancer. 
Where property has been transferred by a vendor to a 
vendee wdth a direction to the vendee to piy off a third 
person and the money left in the hands of the vendee is 
in substance a part of the purchase money itself, 
there is a statutory charge created by S. 55, T. P. Act, 
which is enforceable as such. The money is already 
due to the vendor and if not paid as directed can be 
recovered by enforcement of the charge without the 
vendor being called upon to show that as a consequence 
of a breach of any covenant he has suffered some other 
actual damage. If there is a clear undertaking and the 
^ vendee has agreed to release the vendor either from his 
personal liability to another person or release his pro- 
perty from any previous encumbrance, he is bound to^ 
fulfil his undertaking. Where a date has been fixed for 
payment and that date has expired the suit to enforce 
the covenant they perhaps not strictly be called a suit 
for specific performance of contract, but it is certainly 
a Slit on the covenant to compel the vendee to release 
the vendor from his liability which he had undertaken 
to free him of. The vendor is entitled to enforce the 
covenant and when there is an immediate apprehension 
of his suffering irreparable loss he is entitled to call 
upon the vendee to make good the payment which he 
had promised to make. The fixing of the date being 
for the benefit of the seller there is no reason why he 
should not insist on the covenant even after the expiry 
of the date ; however a suit for damages can lie only 
when damages has been suffered. 

Held,oci the facts that the venJor was entitled to a 
decree for refund of the whole of the amount left in the 
hands of the vendee together with interest at the rate 
running on the mortgage debts. He was however not 
entitled to any decree for damages without proving the 
extent of the damages actually incurre 1, The vendor 
could compel the vendee to pay the amount in order to 
release the vendor’s other properties from liability even 
though he might not yet have suffered actual loss. 
{Sulatman, C,/, Young and King, J /.) MT. NAIMA 
Khatun z/. Basant Singh. 6 R.A. 962=149 LO. 
781 = 1934 A.L.J. 318 =A.I.R. 1934 All 406 (P.B.), 
- 3. 65 (4)— Vendor’s lien— Assignment— Regis- 

tration is necessary. See REGISTRATION ACT, S. 17 
(1) (b)— Transfer. A I.R. 1933 Mad. 181. 

-3. 65 {^)— Vendor's hen — Plea as defence to 
later purchaser's suit for possession — Separate suit 
unnecessary. 
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A mortgagee purchased the property from the 
mortgagor, knowing that the mortgagor had not paid 
his vendor the purchase price in full. The property was 
in possession of the vendor. In a suit for possession by 
■mortgagee purchaser, 

Held, that he was entitled to possession only on pay- 
ment of the balance of the purchase price due by his 
mortgagor to the vendor, that only a conditional decrae 
should be passed, and that the mortgagor's vendor 
should not be asked to file a separate suit for a declara- 
tion of the vendor's lien under S. 55 (4), T. P. Act. 
(^Das, /.) U Tl V, M. P. M. S. ChetTIAK FIRM. 
147 I.O. 742-6 R.E. 177- A.I.R. 1933 Rang. 401. 

S. 65 (4) — Vendor's lien — Transfer — Registra 

tion is necessary. See REGISTRATION ACT, S. l7ri) 
(b)~Transfer. A.I.R 1934 Mad. 616. 

S. 66 (iv) ri))— Vendor’s lien — Applicability of 

principle — Purchase by Burman Buddhist — Part consi- 
deration paid from joint fund of husband and wife — 
Mortgage of land purchased for balance by husband 
alone— Suit on mortgage against husband alone — Wife 
not made party — Decree, not binding on wife. See 

Buddhist Law (Burmese)— Sale. A.I.R. 1934 
Rang. 190 (2). 

-S. 56 (4) (b ) — Vendor s lien— Covenant by 

vendee to pay off creditors of vendor —Lien of vendor^ 
not lost. 

The covenant contained in a sale deed by which the 
vendee, with whom a portion of the consideration w'as 
ieft, undertook to pay off the ci editors of the vendors is 
not a ‘ contract to the contrary” within S. 55 (4) (/^)of 
the Act. It is not inconsistent with the continuance of 
the vendor’s lien; on failure by the vendee to pay off 
the creditors, the vendor is entitled to recover the 
■unpaid portion of the purchase-money by sale of the 
property. {Hasan, C,/. and Bisheshwar Nath, /.) 
Daulat Ram v, Indrajit. 8 Luck. 185-141 I.C. 
^68-I.R. 1933 Oudh 58-9 O.W.N. 1032 -A.I.R. 
1933 Oudh 33. 

S. 66 (4) (h) — Vendor's lien — Sale in favour of 

three persons tn certain shares. 

Where the sale of land is to three persons in certain 
^shares, the vendor has a lien on the land for the unpaid 
purchase-mone}; against all and is not concerned with 
the proportion paid by the various co-sharers, {Addison 
and Aijha Haidar, //.) BHAG MaL v. ShIKOMANI 

Gurdwara Parbandhak Committee. 160 I.C. 
725 = 7 R.L. 21 Cl) = 35 P.L.R. 410-A.I.R. 1934 
Xah. 348. 

Ss. 66, 81 and 82 — Scope and applicability. 

The right to contribution is controlled by the right of 
marshalling as shown by Ss, 56 and 81, T, P. Act. 
i^Ramesam and V enkatasubba Rao, JJf) MUTHIAH 

JBhagavathar V. Venkatarama Ayyar. 69 Mad. 
121 = 163 I.O. 977 = 9 R.M. 84 = 42 L.W. 482=1936 
M.W.N. 1242-A.I.R. 1936 Mad. 106 = 69 M.L.J. 
503. 

S. 66 (as amended in Scope and appli- 
cability— Mortg^a^e prior to amendment — Several pro 
perttes subject to common charge— Purchaser of one — 
Right to claim marshalling. 

S. 56 of the T. P. Act as it stood before the amend- 
ment would not be applicable to a case where more than 
two properties were subject to a common charge. The 
scope of the section has been widened by the amend- 
ment of 1920, which provides for cases where more 
han two properties are subject to common charge. In 
he case of a mortgage executed prior to the amendment 
4 vhich there are more than two properties, S. 56 of 
he T. P. Act will not therefore apply. In such a case 


[ T. P. ACT (1882), S. 68. 

, which is outside the scope of the section, the principles 
I of the English Courts of Chancery will apply, and in 
I order to claim the benefit of the doctrine of marshalling, 
it must be shown that the purchaser of one of the 
; several properties comprised in the mortgage must be a 
bona fide purchaser for value without notice. The 
I equities wrhich apply to puisne encumbrancer in the 
marshalling of securities apply also to a bona fide pur- 
chaser for value without notice, of a portion of property 
’ the whole of which was subject to a prior encumbrance. 
A purchaser who makes no enquiry \shatever as to the 
existence of encumbrances on the property must be 
, deemed to have notice under the Act as it stood before 
I the amendment, although the deed of sale in his favour 
. might contain a recital or reprc'-entation that there are 
no other encumbrances on the property. Such a pur- 
chaser is not a bona fide purchaser without notice and 
he cannot claim trfl benefit of the doctrine of inarshall- 
, ing as understood by the Equity Courts of England. 

: {Mitter and Patterson, //.) BENGAL COAL COMPANY, 
Ltd. SiTARAM Chatter n. 8 R.O. 283^169 I. 

! 0. 169 = 61 C.L.J. 660 = A.I.R. 1935 Cal. 667. 

S. 56 — Scope and applicability. 

S. 56 will not apply as between the subsequent 
purchasers, but only between a purchaser and his vendor. 
31 Cal. 95 and 42 All. 336, Ref. {Staples, A./.C.) 
Sitaram 7A Ramrao. I.R. 1931 Nag. 65 = 1301.0. 
817 = 13 N.L.J. 213 = A.I.R. 1931 Nag. 91. 

-S. 57 — Powers under — Combined consent decree 

adjusting rights of several mortgagees — Validity. 

In a mortgage suit the Court can pass by consent a 
combination of several decrees in favour of different 
mortgagees, determining the order in which they were 
to be paid and incorporating orders which the Court 
would be amply justified in marking under S. 57, T. P. 
Act. {Milker ji and Aft tier, //.) C. L. KierNANDER 
7^ Benimadhab Khettri. 68 Cal. 698-I.R. 1931 
Cal 849 = 134 I.C. 661= A.I.R. 1931 Cal. 763. 

Ss. 68 and 100 — Deed — Construction —Mortgage 

or charge. 

Where a document simply creates a lien on property 
for the realisation of a monthly allowance and does not 
contain words showing either expressly or impliedly that 
there is a transfer of any interest in the property, and 
there is no .question of redemption, the document does 
not constitute a mortgage but merely creates a charge. 
{Srivastava and Nanavutty, JJ ) SiKANDAR ARA 
Amina Begam v. Hasan ara Begam. 166 I.C. 70 
= 1936 O.W.N. 871 = A.I.R, 1936 Oudh 196. 

— Ss. 58 and 100 — Deed -Construction — Mort- 

gage or charge. 

Where a deed which was described as a deed of further 
charge provided that the executant had borrowed Rs. 40 
at an interest of 2 per cent, per mensem which she pro- 
mised to repay in three years and that in case of default 
in payment the amount of the deed would be borne by 
the property mortgaged under the previous deeds and 
that the amount of the deed would be payable at the 
time of the redemption of the said mortgages. 

Held, the deed constituted a charge and not a mort- 
gage and as the amount of the debt was less than Rs. 100, 
the registration of it was not compulsory. {Srivastava, 
/.) Ram Partab v. anrudh Singh. 8 R.O. 197 
= 169 I.C. 612=1935 O.W.N. 1199. 

— — S. b^—Deed — Construction — Mortgage or lease 
—Test. 

In construing a document as to whether it is a lease or 
a mortgage the following test may be applied. If it is 
not a security for the payment of any money or for the 
performance of any enpgement^ if no accounts are to be 
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rendered or required, and if there is no provision for 
redemption, express or implied, it is simply a lease even 
though it may be described as a mortgage. 25 All. 109 
(P.C.), Foil.; A.I.R. 1928 Mad. 35, Ref. (SAa^it Lai, 
C. Abdul Qadir, /.) HUSSAIN ALI SHAH z/. 

Sardar Ali Shah. A.I.B. 1933 Lah. 786. 

• S. 68 — Deed — Construction — Mortgage or sale — 

Mortgagee authorized to construct house according to his 
liking at hts own cost — Moftgagor liable for whole 
amount, 

Wheie the mortgagees are authorized to re construct 
the transferred house “according to their liking at their 
own cost” and there is a stipulation in the deed that at 
the time of redemption, if it is found that the amount 
due to the mortgagees cannot be recovered in full from 
the mortgaged property, the mortgagors would be liable 
to make good the deficiency from th^ir own pockets as 
well as from their other property,” the transaction is a 
mortgage and not an out and out sale. {Tek Chand and 
Monroe, //.) ABDUL AZIZ v, RAHMAT ULLAH. 
A.I.B. 1933 Lah. 165. 

— S. 68 — Deed — Construction — Mortgage or chaige 
—Further advance on same terms— Charge, not mort- 
gage Aggregate mortgage money in excess of the value 
of land — It will be a sale. See Punjab Alienation 
OF Land Act (1900). Ss. 6 and 17. 13 Lah. 660 = 

A.I.R. 1932 Lah. 465 (F.B.). 

— S. 68 — Deed —Construction — Mortgage or sale — 
Tests for finding out. 

The question if a transaction is a sale with a condi- 
tion of re purchase or only a mortgage has to be deter- 
ndned on the construction of the document with the help 
of the surrounding circumstances. N sold his property 
to V in I9l0. In the sale-deed, there was a clause enabl- 
ing the vendor and his heirs to have the lands reconvey- 
^ within twenty years on payment of the consideration. 
On the same day leased the lands to N by mulgeni 
lease and in 1913 XL sold the property to i^/ under whom 
the defendants claimed. The heirs of N brought the 
present suit under S. l5 D of the Dekhan Agriculturists* 
Relief Act to take accounts of the mortgage on the alle- 
gation that the transaction was in reality a mortaa&e by 
conditional sale. 

^ construction of the document and surroun- 
ding circumstances, the deed of 1910 evidenced an out- 
right sale with a condition of lepurchasc and not a 
mortgage by conditional sale. Some of the tests for 
finding out if a transaction is a sale or a mortgage are ; 
if there is any relation of creditor and debtor between 
the parties, if there is any stipulation or provision in the 
deed for payment of interest, if the price paid is 
adequate, if the rent reserved by the lease is fair, with 
whom the possession continues, etc. “The transfer of 
possession is more consistent with a sale whereas reten- 
tion of popession by the transferor is an indication of a 
mortgage. ’ (Case-law discussed.) {Patkar and Broom- 
field, jj,) Kuppa Krishna Hegde v, Mhasti Goli 
Naik. lb. 1931 Bom. 449=134 I.O. 337 = 33 Bom. 
L.R. 633= A.I.R. 1931 Bom. 371. 

" Ss. 68 and 100 — Mortgage and charge — Distinc- 
tion between. See T. P. ACT. SS. 100 AND 58. A.I.E. 
1933 All. 934. 

S* 68 — Mortgage — Payment of prior mortgage 
debt Agreement to execute fresh mortgage — Right of 
eubrogati on— Agreement does not constitute mortgage or 
charge, 

A claim to subrogation can be sustained only when 
there is an agreement with the debtor that the lender 
shall be subrogated to the rights of the mortgagee and 
though such an agreem4htlan be presumed when the < 
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money is expressly advanced for the purpose of paying 
off an incumbrance, the mere fact that the money bor- 
rowed by the debtor is used to pay off a prior mortgage 
does not entitle the lender to the benefit of the discharg- 
ed security. A mere oral agreement by which a person 
undertakes to execute a mortgage of the property in 
favour of the person advancing money for the payment 
of piior mortgage debt cannot constitute a charge or 
mortgage within the meaning of Ss. 100 and 58. By 
making payment, the other person does not acquire an 
interest or charge on the properly or upon the right to 
redeem the property. The agreement merely created a 
right in him to obtain a regular deed of mortgage of the 
property to be executed by the debtor. The person 
making payment is not entitled to the benefit of the dis- 
charged security or to the right of subrogation. {Rara 
and Smith, JJ.) RaM HaIT v, FOHKAR. 7 LUCk. 
237 = I.R. 1932 Oudh 5 = 1341.0. 1093=8 O.W.N. 
1106=A.I.B. 1932 Oudh 64. 

68 Mortgage — Sale deed and contemporane^- 
ous agreement to reconvey — Effect, 

A sale deed and a contemporaneous agreement to re- 
convey constitute a single traiuaction which amounts to 
a mortgage and such documents are registrable. {Hilton, 
/.) AMIR 7^. Indar Singh. 6 R.L 610 (1) = 147 
I.O. 1191=36 P.L.R. 337= A.I.R. 1934 Lah. 463. 

S. r68— Movables— Hypothecation of— Validity 

of. See Mortgage— Movables. lO Mys.L.J. 16. 


-Ss. 68 and 68 — Zarpeshgt — Transferee of sim^ 
pie mortgaged property takes it subject to mortgage but 
is not personally liable to pay mortgage money— In case' 
of transferee of usufructuary mot t gaged land it is even 
so — But if usufructuary mortgagee is dispossessed by 
such transferee, then transferee is liable to repay the 
mortgage debt. 

A transferee of a mortgaged property takes it subject 
to the mortgage, but does not undertake the personal 
obligation of the transferor to repay the mortgage debt. 
In effect the result of purchasing a property subject to a 
simple mortgage is that the purchaser is liable for the 
value of the mortgaged property and no further. There- 
fore although the mortgage charge is enfr^rceable against 
the property in the hands of the transferee, the latter is 
under no liability for anything in excess of that value. 
The case of a usufructuary mortgage, however, differs 
from the case of a simple mortgage in that there is no, 
personal covenant by the mortgagor to repay the mort- 
gage debt, the object of such a transaction being that 
the mortgagee shall repay himself out of the profits of 
the mortgaged property of which he is in possession. 
There being no personal covenant in such a case there 
can be no question of a transferee of the mortgaged 
property being charged with any personal liability. 
Where therefore the case of a zarpeshgidar was that the 
defendants having been allotted the mortgaged pioperty 
by the collectorate partition, it must be presumed, that, 
in the partition, allowance was made for his existing 
mortgage, and that as the defendants had dispossessed 
him, they were bound in equity to repay the mortgage 
debt. 

Held, that the zarpeshgidar not being a simple mort- 
gagee could not and did not seek a personal decree in the 
sense in which that term was used with reference to a 
simple mortgage and that the defendants are bound in^ 
equity to repay the mortgage debt. A.I.R. 1932 Pat. 273, 
Rel. on ; A. I. R. 1923 P.C. 54 and 34 All. 64 (P. C.\ 
Dist. (Agarwala, /.) MT. JaLESHWAR KU£R»c^. 
Sheonarayan Sah. 6 R.P. 437=148 I.O. 2S<» 
A.I.B. 1934 Fat. 1. 
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^S. 68 — Zaripeshgi lease— Construction — Land 

given by security for payirenl — Effect of. See Leask — 
Zakipeshgi. 14 L.R. 226 (Eev.) = 17 E.D. 270. 

-(as amended by Act XX of 1029), S. 68 (») 

(c) and proviso— Scope — Existence of debt essential. 

Cl. ( 47 ) of the section governs Cl. (c) and in spite 
of the new proviso added by the amending Act of 
1929, unless there is a debt and a relationship of the 
creditor and debtor between the parties, there can be no 
mortgage even if the condition of repurchase is em- 
bodied in one document which effects or purports to 
effect the sale. {Pat Aar and Broomfield ^ JJ.') KUPPA 

Krishna Hegde v, Mhasti Gou naik. I.B. 1931 
Bom. 449 = 1341.0. 337 = 33 Bom.L R. 633=A.I.R. 
1931 Bom 371. 

[R. 1934 N. 18 (20).] 

S. 68 (a) and {^^Simple and usufructuary 
fnortsagcs — Combination — Right of mcrigagee to eject 
lessee. 

Certain lands in the possession of the defendants- 
lessees were mortgaged by their owner to plaintiffs. The 
deeds weie styled deeds of mortgage with possession and 
C()ntained an express covenant to pay the entire balance 
within three years coupled with a further provision that 
in case of default on such payment the mortgagees might 
recover the money due by means of the mortgaged pro- 
perty and also from the mortgagor personally. The 
plaintiffs having sued to eject the defendants after the 
expiry of the lease, 

//eldt that the deed evidenced a combination of 
simple and usufructuary mortgages and that in the latter 
capacity the plaintiffs were entitled to maintain the suit 
in ejectment {Curgenven and Snndaram Chetly^ JJ*) 
Venkataratnam v, Varahaliah, I.B. 1932 Mad. 
706*139 I.O 449*37 L W. 214 = 1932 M.W.N. 
1053 = A.I.R. 1932 Mad. 768 = 63 M.L.J 310. 

^ Ss, 58 (a) and 67 (a) — Simple mortgagee— Suit 
•by — Appointment of receiver — Right to apply for. See 
C. P. Code, O. 40, r. i — mortgage suit. 66 Mad. 
915* A.I.R 1933 Mad. 570 = 65 M.L.J. 222 (F.B.). 

58 (b) and 98< — Mortgage — Construction — 
Mortgage with personal covenant — Mori gagee authorized 
on default to enter into possession. 

It is not nece^fesary for a simple mortgage that there 
should be an express provision giving the mortgagee a 
power of sale. Where a mo/tgage deed contains a 
personal covenant under which the mortgagor under- 
takes to pay the mortgage -money on the due date, the 
personal covenant carries with it by necessary implica- 
tion, a power of sale. The fact that the deed authorizes 
the mortgagee in case of default to enter into possession 
of the mortgaged property, cannot take away the power 
of sale implicit in the personal covenant, more parti- 
cularly, when the mortgagor has failed to put the 
mortgagee in possession. Such a mortgage is not an 
anomalous mortgage within the meaning of S. 98 of the 
Transfer of Property Act. {Srivastava and l\fanavutty, 

JJ.) Ram Loch an Pkasad v, Bachchu Chaube. 
10 Luck. 10*6 B.O. 604 *=148 I.O. 1197 = 11 O.W. 
N. 760=A.I.R. 1934 Oudh 266. 

"" “S. 58 (b) and (d) — Mortgage — Simple or usu- 
fructuary — Mortgagor described as dastaway arki. See 

mortgage— CONSTRUCTION. 12 L.B. 364 (Rev.)= 
16 RB. 16. 

— — S. 68 (b) — Simple mortgage — Personal covenant 
to pay interest — Conditional clause regarding posses- 
sion — Effect of. 

The mere fact that the mortgagee is entitled to take 
possession in default of payment of the principal does 
not convert an otherwise simple into an usufructuary 
mortgage. Where a mortgage is simple, it must be held 

Q. D.— I/— 220 
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to carry with it a personal covenant to pay the principal 
and interest. {Coldstream and BAide^ JJ.) SOCHBT 

Singh z/. Hadavat Ullah. 13 Lab 508*1R 1933 
Lab. 44*1401 C. 863 = 33 P.L.R. 816=A.I.R. 1932 
Lab. 630. 

— S. 58 {ys)~~Simpl( mortgagee — Rights of ^Right 
to apply for appointment of receiver. 

A simple mortgagee has merely the right to sue uport 
the personal covenant or to bring the properly to sale ; 

I he cannot satisfy his claim out of the rents and profits 
I of the mortgaged property nor can be acquire the abso- 
1 lute ownership of the estate by foreclosure. In this 
respect he is in a position different from that of an 
j English legal mortgagee who has a contractual right to 
the possession of the mortgaged property and from an 
I equitable mortgagee who is entitled by contract to be 
i put into the positicJfi of a legal mortgagee with the pri- 
j vileges appertaining to that position. By reason of his 
I right to possession, direct or indirect, the Courts, on the 
j application of a legal or equitable mortgagee, may ap- 
j point a receiver but a simple mortgagee has no right to 
i possession and no right to apply for the appointment 
j of a receiver. 54 M. 565. Diss. {Courtney-TerrelJ C.J, 
and Fazl Alt, J.) NRISINGHA ChaRAN NaNDY r/. 
RAjNiTi Prasad Singh. 142 I.O. 300 = I.R 193S 
j Pat. 135 = 13 Pat.LT. 626 = AI.B. 1932 Pat. 360. 

, [Dlsappr. 56 M. 9l5 (926, 946). R. 1934 A.L.J. 56l 
(563, 564).] 

Ss. 58 (b) and 67 — Simple morigagee-^Right to 

appl y for receiver. 

The Court has the power to appoint a receiver even in 
' a suit by a simple mortgagee if it finds that the property 
is insufficient to meet the decretal amount. {Dalip^ 
Singh, J.) ASA Ram V, CHARANJI LaL. 149 I.O. 
95 (2)“6 R.L. 662 Cl)«34 P.L.R. 960C1) = A.IB. 
1934 Lab. 38(1). 

: ^ — S. 68 (c) — Mortgage by conditional sale — 

j Failure of mortgagee to take possession after expiry of 
I period— Unregistered acknowledgment of amount due 
—Effect of. 

According to the terms of a deed of mortgage execut-- 
edon 10th July, 1911, money was payable within five 
years and if it was not so paid, the mortgagee was 
entitled to take possession as owner of the house. The 
mortgagee however did not take possession of the house 
j and on the 9thMarch, 1927, the mortgagor made an ac- 
I knowledgmentin plaintiff’s bahi to the effect that interest 
j on the mortgage debt had been paid up to date and that 
a sum of Rs. 950 was due under the registered mort- 
I gage. deed. 

Held, that the mortgagee was not entitled to recover 
I the mortgage debt by sale of the properly on the 
I strength of the acknowledgment, that the acknowledg- 
j ment did not amount to a novation of contract and that 
j being unregistered, could not by itself create a fresh 
j charge on the property. 

Held futther, that the remedy of the mortgagee to^ 
sue for money, even if he had, was barred by time. 
{Bhide, J.) Badri Das v. Besu. 6 1 R. (Lab.) 62 = 
145 1.0. 169 = 34 P.L.R. 1066= A.I.R. 1933 Lab. 
174. 

— S, 68 (c) — Case governed by Bengal Regulation 
(XXII of 1806) — Suit for possession — Maintainability, 

Where the mortgagee in a mortgage by conditional 
sale, has not taken foreclosure proceedings under the 
Bengal Regulation XVII of 1806, no suit for possession 
can lie. In a province in which the Bengal Regulation 
(XVII of 1806) is in force, a suit for possession cannot 
be maintained by a mortgagee in a mortgage by condb 
tional sale if he has not taken proceedings under the* 
Regulation. {Bhide, J,) I^AD^tl DaS v, BeSU. 6 1.R. 
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(Ijah.) 62 =*146 I.O. 169 = 34 P.L.E. 1055 = A.I.R. 

1933 Lah. 174. 

S. 68 {c,)—Construction-'Mortgasor, 

The word “mortgagor’^ occuriing in S. 58 must be 
understood in the light of the definition of the “mort- 
gage ’'given in S. 58 (d). S 51 {c') presupposes the 
existence of a mortgage given in S. 58 (a), / /*., the 
parties must stand to each other in relation of creditor 
and debtor. The test to determine whether the relation 
between the parlies is that of creditor and debtor is to 
see whether what was described as purchase-money was 
intended to be treated as a loan, whether the purchase- 
money recited in the sale deed represents the market 
value of the property and whether the possession was 
intended to be transfeired and was transferred in accord 
ance with the sale: Effect of covenant of repurchase 
and agreement of sale embodied same document 
pointed out. /I. J. C.) Ramnarayan z/. 

Ramratan. 149 10. 354 = 6 RN. 222 (2) = A.I.R. 

1934 Nag. 18. 

-S. 68 (c) (as amended in 1929)— 

Agt'ecment to nptti'cha^e in subsequent document 
Transaction^ tf one of sale, 

Wliere the do.'^unient of sale is one of outright sale 
with no agreement of repurchase, and the agreement to 
repurchase is contained in a subsequent document, the 
tian.saotion shall not be deemed to be one of mortgage, 
2 .^., it shall be deemed to be one of sale. (^Mosclq, J,) 
IVfA SjiiN NYO V. MaUNG Svn PE. 157 I.O. 179 = 8 
B.R. 86-= A.I.R. 1935 Rang. 212. 

-S 68 (c) — Mortgage by conditional sale — Requi- 

sites — Sale or mortgage — T cd. 

In order to bring a ca'^e within the definition of condi- 
tional mortgage there ought to be a stipulation that on 
default of the payment of the mortgage money on a 
certain date the sale shall become absolute. If the 
condition be there, it necessarily follows that primarily 
the consideration for the document is “mortgage 
money,'* an expre>sion which connotes the existence of 
a debt as also of a security. It is not the form of the 
document but the intention of the parties which is the 
deciding factor, and it rather lies on the party who con- 
tends that a document pnma facie connoting an abso- 
lute sale is really a mortgage to prove his contention. 
Where there is a controversy as to whother the trans- 
action is a sale or a mortgage by conditional sale, the 
matter has primarily to lie determined upon a construc- 
tion of the document or documents concerned. An 
absolute sale-deed does not ceise to be .so merely 
because the vendor stipulates that he shall have a right 
to repurchase. If a deed of sale and a contract of re- 
purchase be two separate and independent transactions 
and not two connected and interdependent parts of one 
and the same transaction they do not amount to a 
mortgage by conditional sale and do not satisfy the 
conditions of S. 58 (<:). (Case law discussed). {^Sen 
and Niamatullah^ JJf) RAM DAS Rae z/. BriNDA- 
BAN RAM. I R. 1931 All. 207 = 129 I.O. 719 = 1931 
A.L J. 671 = A.IR. 1931 All. 113. 

[R. 1934 NT. 18 (20).] 

Ss. 58 (c) and Mortgage by conditional sale 

— Suit for mortgage amount — Maintainability ^Mort- 
gagee cannot give up condition as to sale and sue for 
amount. 

The essential characteristic of a mortgage by way of 
conditional sale is that on breach of the condition of 
re-payment within the stipulated period the contract 
exhausts itself and the transaction is closed and becomes 
•one of absolute sale to be enforced by foreclosure; and 
hence it is not open to the mortgagee to give up the 
condition as to* sale ^-adc treat the mortgage as an 
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ordinary mortgage. 48 All. 302, Rel. on. {Bhide, /.) 
Bauri DaSz^. BesU. 6I.R. (Lah) 62=34 P.L.B. 
1065 = 145 1.0. 159 = A.I.R. 1933 Lah 174. 

— — S. 58 (c) — Sale with condition for release of the 
property, ^ , 

Where a person executed a document whereby he 
purported to sell the property in consideration of the 
I loan due by the executant but it was agreed that if the 
executant piid the mouey within three years, the pro- 
perty would be released. {IVa guazasht kara lengen,) 

Held, that the transaction fell within the language of 
S. 58 (c). It was a case of mortgage and not of an out 
and out sale. (^Mnkerji and Bennet, MUMTAZ 

BegaM rv. LACHHMt. I.R, 1931 All. 239 = 130 I.O. 
15 = 1930 A.L.J. 1435 = A.I.R. 1931 All. 196. 
——3. 68 (c) — Sale with a condition lor re-purchase 
or mortgage by coniitional sale. 

Where a do:ument wh'ch was in the margin described 
as a kat-kabah, but in the body of it purported to be a 
deed of sale with the following condition that “if the 
said principal amount and an equal amount of profit be 
paid to you within the period of eight yidrs, then you 
shall return back the said hnds with this kabali.” 

Held, in a suit for redemption of the land that the 
deed was an out-and-out sale and not a mortgage by 
conditional sale. {Costello, /.) ALTAPAU KhaN v, 
UzfRALi Khan. 60 Oal. 167 = I.R. 1933 Oal. 628 = 
144 I.O. 220=A.I.R. 1933 Oal. 381. 

■3. 68 (c) — Sale and simnltanenis agreement by 
vendee to repurchase property at any time after 25 years 
on Payment of sale price — Mature of transaction. 

Simultaneously with a sale-deed, the vendee executed 
an agreement by which the vendor was given a right of 
repui chase of the prooerty for the sale-price at any time 
after 25 years from date of sale. 

Held,\\\dX taking the two documents together, time 
was not the essence of the contract, that the transaction 
was not an out-and-out sale but only a mortgage by 
conditional sale and that the vendor was endtled to 
redeem within 60 years after the expiry of the 25 years 
period fixed in the agreement A. I. R. l924 P. C. 226 
and A. I. K. 1927 All. 321, Foil. {Iqbal Ahmad and 
Kisch, //.) m, GOMTI V. MEGHRAJ SiNGH. 6 I.R. 
(All) 34 = 145 I.O. 147 = 1933 A.L J. 907 = A.I.R. 
1933 All. 443. 

——3. 68 {&.)— ipplicability — Mortgagor not deli- 
vering possession to mortgigee — Provision for manage- 
ment of part of property by mortgagee or his substitute 
and for collection of rent, etc., as agent of mortgagor — 
Collections to be set off agiinst interest and principal 
— Mature of mortgage, 

S. 58 {d^ contemplates that in any event that the 
whole of the mortgaged ptoperty should be delivered by 
the mortgagee and retained by him until the mortgage 
debt is paid off. Where the mortgagee under an English 
mortgage is given power to manage a part of the 
property either himself or to appoint a substitute, and to 
collect the rents, etc., so as to ensure payment of interest 
on the mortgage amount, the mortgage does not become 
a usufructuary mortgage. {Wort and Dhavle, J/f) 

Raja jANKi Nath Rayz^Syed Asau Reza. 14 
Pat. 860 = 168 1.0. 738 = 8 RP. 211 = 16 Pat.L.T. 
757= A.I.R. 1936 Pat. 211. 

3. 58 (d) (before Amending Act of 1929)— 

Delivery of possession — Need not be contemporaneous 
with execution of mortgage. 

The delivery of possession need not be contemporane- 
ous with the execution of the mortgage. The require- 
ments of law will be satisfied if the mortgagor delivers 
such possession to the mortgagee as the mortgaged 
property is capable of on the date of the mortgage. If 
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a prior mortgagee is then in possession and the whole 
object of the subsequent usufructuary mortgage is the 
redemption of the prior mortgage, a declaration on the 
•part of the mortgagor contained in the deed of mortgage 
that he has delivered possession to the mortgagee of the 
interest mortgaged is quite sufficient. (/lasan, C.J. and 
Bisheshwar Nath, /.) RAM KHILAWAN v . GhULAM j 
Hasan. 8 Luck. 1190 = 141 I.O. 461=I.R. 1933 | 
Oudh 60=9 O.W.N. 1027 = A.I.E. 1933 Oudh 35. | 

S. 58 (d) — Money harrowed on promissory note ' 
— Debtor executing lease of land — Covenant to set off j 
rent towards interest — Transaction, if usufructuary ' 
mortgage, | 

Where a person borrows money by executing a pro- I 
missory note and contemporaneously with it executes a ! 
lease of certain plots of land in favour of his creditor | 
and covenants with him that he should remain in pos- , 
session of the land and set off the rent towards interest 
payable under the note, the two transactions do not | 
amount to a usufructuary mortgagee, as the lease is not | 
for the purpose of securing the payment of the principal 
money advanced but is only an arrangement for the pay- j 
ment of interest and there is nothing to prevent the 
creditor from bringing a suit for recovery of the money 
on foot of the promissory note. {Bafpai, /.) MaHADEO 
V, RameSHWaR Dayal. 1571.0. 364 = 8 R.A. 181 
= 1935 A.L J 276 = 1935 R.D. 63 = 1935 A. W.R. 75 | 
= A.I.R. 1935 All. 160. 

— S 58 (d) — Money left with mortgagee to pay 
off creditors of mortgagor — Default — Suit by mort- 
gagor to recover a*nmnt — Maintainahiltty — Failure of 
•mortgagee to obtain possession, no defence* 

The principle that no suit to specially enforce a 
contract to lend money is maintainable does not apply to 
the case of an usufructuary mortgage in which a portion 
of the consideration is left with the mortgagee to pay off 
the creditors of the mortgagor and on failure of the 
mortgagee so to do, the mortgagor sues to recover the 
'amount heldlin trust for him. Nor is the failure of the 
mortgagee to obtain possession through no default of the 
•mortgagor any defence to the action. (^Jai Lai, /.) 
Thakar Singh v. Jag at Singh I.R. 1933 Lah. 3 = 
140 I.O. 495 = 33 P L.R. 1085 = A.I.R. 1933 Lab. 1. 
— -S. 58 (d) Cas amended by Act XX of 1929) — 
Mortgage of 191«S — Applicability of anieniment. 

The amendment of 1929 does not govern transactions 
entered into and rights and liabilities created before the 
passing of the Amending Act. In the case of mortgage 
executed in 1918, the relief which the plaintiff prays for 
cannot be restricted to a decree for possession only and 
his right must be determine 1 with reference to the law 
as it ‘‘tood prior to the Amending Act. {//asan, C. J, 
and Bisheshwar , Nath, /.) RaM KhILAWAN v, GHIJ- 
LAM Hasan. 8 Luck. 1190 = 141 I.O. 464 = 1 R. 1933 
Oudh 60 = 9 O.W.N. 1027 = A I.R, 1933 Oudh 35. 
—— "S. 68 Usufruct uary\ mortgage — Accounts 

rendered by mortgagee — Rent when equivalent to interest. 
In a mortgage with possession, where the mortgagee 
is bound to render accounts of rent and profits, the rent 
can be taken to be equivalent to the interest only in the 
absence of a definite finding as regards rent. {Bhide, /.) 
Hardit Singh v, Mt. Damodari. 6 I.R, (Lah.) 68 
= 146 I 0. 122 = A.I.R. 1933 Lah. 141. 

S. 68 (d) --Usufructuary mortgtge — Actual 

delivery, if necessary, 

A mortgage executed by ^ in favour of B was for a 
term of 10 years, and was in form a mortgage with 
possession. Possession was not in fact taken by the 
mortgagees, but by a second document of even date, the 
mortgaged land was leased to A for the same term at a 
rent which may be taken to represent the yearly interest 
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on the mortgage debt. Mutation was duly recorded in 
the Government records on the basis of the mortgage in 
the names of the mortgagees. There had been previous 
transaction betw'een the parties of a similar character. 
B sued A for possession after ten years in his capacity 
as mortgagee. 

Held, that there was no reason to construe the mort- 
gage as other than a possessory mortgage, as it clearly 
purported to be, and that the term of the lease having 
expired, the mortgagee was entitled to possession. 
Evidence to show that the mortgage was in reality a 
simple mortgage according to the intention of the parties 
was inadmissible under S. 92, Evidence Act, and no 
presumption could be drawn from the previous transac- 
tions. {Sir George Loiandes.) FekOZ SHAH V. SOH- 
Bat Khan. 60 LA. 273 = 143 I.C. 659 = I.R. 1933 
P.C. 183 = 14 Lal^ 466 = 38 L.W. 68 = 1933 M.W.N. 
755=37 O.W.N 993 = 36 Bom.L.R. 877 = 68 C.L.J. 
62 = 1933 A LJ. 1193 = 10 OW.N 797=35 P.L.R. 1 
= A.LR. 1933 P C. 178 = 65 M.L J. 150 (P.O.). 

— — S. 58 (d) — Usufructuary mortgage — Period of 
possession can be fixed in advance. 

In a usufructuary mortgage there is nothing to prevent 
parties estimating in advance what period it would take 
to pay off the mortgage debt and thus fixing the mini- 
mum period in which the mortgagee should have posses- 
sion. 26 Bom. 252 and 32 Bonr. 569, Ref. {IVort and 
Mohamad Noor, f /,) RamESHWAR NaRAIN SINGH 
V, Pani Ram Modi. A.I.R. 1934 Pat. 217. 

— — Ss. 68 (d) and 105 — Usufructuary mortgage 
or lease — Possessfion for fixed period as security for debt 
— • Power of sale — Mortgage and not lease. See DEED 
—CONSTRUCTION— Mortgage of lase. A.I.R. 
1934 Pat. 217. 

S. 68 (d) — Suit for possession by mortgagee — - 

Amount of consideration pat i — Enquiry into. 

Where a mortgagee files a suit for possession sirnplici- 
ter on the mortgage dee 1 the Court need not consider as 
to whether the full consideration has passed. If it finds 
that much of the consideration is paid the mortgagee 
is entitled to po5ses^ioa. The exact sum to be paid need 
not be determined till the time of redemption. (^Addison 
and Agha Haidar, J J,) FaZAL DIN v, MiLKHA 
Singh. 6 I.R. (Lah.) 68 = 145 I.C. 182 = 34 P.LR. 
1037= A.I.R. 1933 Lah. 193. 

—'as amended hy Act XX of 1929), Ss. 68 (d) 

and 67 — Usufructuary mortgage containing personal 
covenant to pay — Right of mortgagee to sue for sale. 

A suit for sale on what is purely a usufructuary mort- 
gage is incompetent even though a personal covenant to 
pay is embodied in the deed. {Aidison and Agha Hai- 
dar,//.) Mohammad Abdullah z*. Mohammad 
Yasin. I.R. 1933 Lah. 113=141 1.0.377=34 P.L. 
R. 246 = A.I.R 1933 Lah. 161. 

— 3. 68 (d) — Usufructuary mortgage — Rights of 
mortgagee — Interest in lieu of mesne profits — Limita- 
tion, 

In case of a breach of a covenant to deliver possession 
contained in a deed of usufructuary mortgage, a claim 
for damages is not barred so long as the claim for the 
principal is not barred. 19 A. 39 (P.C.); 20 M. 37, Foil. 
{Ramesam, /.) SUBRAMANIA AIYAR v. PaNCHANADA 
Odayar. 136 1.0. 785 = I.R. 1932 Mad. 323 = 1931 
M.W.N. 761 = A I.R 1933 Mad. 176. 

—3. 58(d) — Usufructuiry mortgage — Rights of 
mortgagee — Interest in lieu of mesnt profits. 

Where though the mortgage purported to be a mort- 
gage with possession, as a matter of fact possession was 
not delivered to the plaintiff -mortgagee, and the plain- 
tiff claimed damages in the shape of mesne profits for 
three years, 
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that the damages to which the plaintiff was 
entitled for non-delivery of possession was a right to 
interest on the mortgage amount and that this right was 
not lost by the mere fact that after refusal of the 
mortgagor to deliver, the mortgagee did not take any 
steps to enforce possession. 17 Mad. 469; 46 C. 448, 
Foil,; 17 Bom. 425; 45 Bom. 325, Diss. ¥TOT{\,{Raniesatn^ j 
/.) SlJBRAMANIA AIYAR V. PaNCHANDA ODAYAR. 1 
1361.0. 786 -I.B. 1932 Mad. 323-1931 M.W.N. 761 I 
«A.I.B. 1932 Mad. 176. ! 

Ss. 68 (d) and 67 — Usufructuary mortgage — ; 

Eight to sue for sale — Covenant to pay should be clear \ 
and unconditional . | 

An usufructuary mortgagee as such can only continue j 
to enjoy the mortgaged properties till redemption. He ' 
has no right to institute a suit for sale of the properties, | 
unless the mortgage deed contains, api/t from the w’ords j 
merely indicating the time and the mode of redemption, 
an express personal covenant to pay the money. But any | 
such covenant should be clear and unconditional in the 
undertaking to pay. A mortgage deed stated that the | 
possession of the properties u as handed over to the' 
mortgagee on sap ildarimr (usufructuary moitgage pure ! 
and simple). The amount borrowed was Rs. 10,625. 
A period of 30 years was fixed for redemption. At the 
end of that period, only a sum of Rs. 4,000 was to re- i 
main due and payable. The deed then provided for a ' 
lease of the property to the members of the mortgagor’s ' 
family and that “the mortgagee shall receive (the afore- ! 
said Rs. 4,000 and arrears of rent) and make over the , 
property. If we fail so to pay, you shall not only enjoy ' 
the properties but shall aliso be entitled to appropriate ' 
the (entire) income towards the interest due on the | 
principal amount." i 

Held^ that the deed contained no personal covenant I 
to pay, so as to entitle the plaintiff to sue for sale of the 
mortgaged property. (Case-law' discussed.) {Curgenven 
and Sundaram Chetty, JJ.) DaMODARA ShaNBHO i 
GUEr/. ChaNDAPPU PUJARY. 66 Mad. 892-1933^ 
M.W.N. 1261 = 38 L.W. 161 = 1481.0. 1029 = 6 RM. ! 
668-A.IR. 1933 Mad. 613^ 66 M.L.J. 194. i 

Ss. 68(d) and 69— Usufructuary mortgage— Oral ' 

— Suit for redemption — Maintainability — Proper remedy I 
of mortgagor. See T. P. ACT, S. 53- A. 13 Bang. 274 ! 
(F.B.). , 

— S. 68 (e) — English mortgage — Assignment of , 
lease by way of— Liability of assignee for rent. j 

The definition of English mortgage as given in S. 58 i 
{e) must be read subject to the definition of a mortgage i 
as given in Cl. (a) of that section and consequently an ' 
English mortgage in India can hardly be regarded as : 
the transfer of the entire e.state of the mortgagor to the ] 
mortgagee. Some estate (it cannot be correctly called I 
an equitable estate) is left in the mortgagor and only I 
an interest therein is transferred to the mortgagee. So ! 
when a party takes an assignment of lease by way of 
mortgage as security for money lent, he does not, by | 
reason only of his being an English mortgagee, become i 
liable on the covenants for payment of rent to the lessor, ! 
apart from any contract by which he might have taken ! 
upon himself any such obligation. 54 C. 813, Ref, j 
(Afuher/i and Guha, //.) FaI.A KrISTA PaL v. ' 
JAGANNATH Marwari. 69 Cal. 1314= 140 1.C. 788 j 
*=36 O.W.N. 709 « 56 C.L.J. 187 = I.R. 1933 Cal. 36 I 
•=A.I.B. 1932 Cal. 776. | 

S. 68 {fby— Applicability — English mortgage — ! 

Deed transferring mortgaged property absolutely to 
mortgagee and containing express covenant to pay on | 
particular date and prcftdding for redempticn and re- 
conveyance on payment of mortgage money— Nature of 
mortgage — ProviUon forsnc^agement ly mortgagee or 


I T. F. ACT (1882). S. 68. 

appointee of portion of properties and concessions as 
regards repayment — If alters character. 

A mortgagor by a deed of mortgage granted, conveyed 
and transferred to the mortgagee all the mortgaged 
properties to hold them for ever subject to redemption, 
and undertook to pay all costs and charges and 
expenses which might be incurred by the mortgagee in 
getting and recovering payment of monies and premises 
secured. The deed contained a personal covenant to 
repay the mortgage money on a particular date as also 
a covenant as to title. Another clause allowed the 
mortgagor to redeem within the period of one year 
from the date of the deed on payment of principal and 
interest and also allowed him to make pait payments 
of the principal money after the period of one year. It 
w'as lastly provided that if the mortgagee fulfilled certain 
conditions he would be allowed a further period of three 
years over and above the period of five years fixed by 
the deed. The usual redemption clause provided that 
the mortgagee would reronvey the properties on repay- 
ment by the mortgagor of the mortgage money as well 
as advances and sums spent by the mortgage for the 
preservation of the mortgaged properties, Government 
revenue, rents and all other costs. There was an agree- 
ment in the deed by the mortgagor to execute a pow'er- 
of-attorney to the mortgagee, in pursuance of which he- 
executed a power cf- attorney on the date of the mort- 
gage, which authorised the mortgagee to realise in the 
name and ^ on behalf of the mortgagor all the rents, 
cesses and interest and other dues due to the mortgagor 
from a portion of the mortgaged properties, and the 
sums so collected were to be set-off as against interest 
any balance going towards the principal, after deducting 
all the costs, charges and expenses. The mortgagee was 
not to be held accountable as mortgagee in possession,, 
but only for monies actually received by him. The powers 
of-attorney further authorised the mortgagee to appoint 
one or more substitutes to do, execute and perform all 
or any such matters and things. For a time the mort- 
gagee himself collected the rents and profits under the 
mortgage bond and power-ot- attorney and later oa 
appointed a substitute or agent for the purpose. 

Jieldf^\) that the mortgage was an English mortgage 
under S. 58 (c), T. P. Act and there was nothing incon- 
sistent with that kind of mortgage in tRe mortgagee 
taking a power of-attorney for the purpose of ensuring 
the management of the property and payment of interest 
or in the fact that the management and collection by the 
mortgagee should be as agent of the mortgagor and not 
as mortgagee; (2) that the clause (•giving the mortgagor 
certain options as regards part pa 3 ment and extension of 
time for payment did not make the mortgage any the less 
an English mortgage ; (3) that the substitute appointed 
by the mortgagee to collect the rents, etc., was the 
agent not of the mortgagee but was the agent of the motr- 
gagor himself under S. 194, Contract Act; (4) that the 
mortgagee having been enabled and authorised to collect 
the rents, etc., of only a portion of the mortgaged proper- 
ties, there w'as no such possession as w'ould make the 
mortgage a usufructuary mortgage as contemplated by 
S. 58 (if), T.P. Act. So there is no question as to 
their contracting out of the statutory liability to account 
as mortgagees in possession, and (5) that the mortgagee 
was theiefore liable to account only for the actual col- 
lections made by him and not on the footing of wilful 
default. (IVort and Dhavle^ //.) Raja JaNKI NaTH 
Ray V. Syed Asad Reza. 14 Pat. 660=168 I.0. 78a 
= 8 R.P. 211 = 16 Fat. L.T. 767=A.I.E. 1936 Pat, 
211. 

— S. 68 (e) — Applicability— English ^mortgage — 
Leasehold property— Covenant for payment of rent and 
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royalty by mortgagor — Mortgagee not to ask fop mopiey 
within certain period if mortgagor pays interest regu^ 
larly — Mortgagor entitled to remain in possession and 
to carry on colliery business therein— -Nature of tnort- 
gagee 

In a mortgage of a leasehold property it was provided 
that the rent and royalty were payable by the mortgagor. 
The mortgagee was not to ask for the money within cer- 
tain period if mortgagor paid the interest stipulated 
regularly and the mortgagor was entitled to remain in 
possession of the mortgaged premises and to carry on 
colliery business therein. 

Hehi^ that the mortgage was not an English mortgage 
■within the meaning of S. 58 (^r), T.P. Act, and that 
the whole of the right, title and interest of the mortga- 


T. P.AOT (1882). S. 68. 

original not being available. (Muker/i and Guha^ J Jf) 
SuRENDRA Mohan rai Choudhury v. Mohkndra 
Nath Banerjee. 69 Oal. 781»140 1.0. 662 * 36 C. 
W.N. 420=^I.R. 1933 Oal. 14* A.LB. 1932 Oal. 589. 
[B. 35 P.L.R. 249 ( 257).] 

— — 3. 68 (f ) — Equitable mortgage — Documents of 

title — Some only deposited — Effect, 

An eqaitable mortgage by deposit may be valid if 
only some of the material documents of title to the pro- 
perty have been deposited, although a complete title be 
not thereby shown to the depositor’s interest in the 
estate. It is sufficient if the deeds deposited bona fide 
relate to the property, are material evidence of title and 
are shown to have been deposited with the intention of 
creating a charge. (Mukerft and Gnha, //.) .SUREN- 


gor did not pass to the mortgagee. {Guha and Lodge ^ 
//.) .Satya Charan Sri mani &. Ramkinkar 
Banerjee. 169 I.O. 1001-8 R.O. 369-62 C.L.J. 
28-A.l.R. 1935 Cal. 669. 

... ■ — —3. 68 (e) — English mortgage — Transfer by way 
of— What passes — Mortgagor's power to deal with rents 
and profits — Agreement between mortgagor and mort- 
gagee in respect — I f inconsistent with English mortgage. 

Per DhavUy /. — It cannot be held that in an English 
mortgage as the entire legal estate passes, thereafter 
there is nothing on which a power-of- attorney given by 
the mortgagor to the mortgagee to realize rents on his 
behalf can operate, and that if the mortgagee chooses 
to take possession, he must do so on his own account 
as it is not open to him, by any agreement with the 
mortgagor lo get rid of the liability to account as mort- 
gagee in possession. The English mortgagee, while he 
has undoubtedly the right to go into possession, is 
indisputably at liberty to leave the mortgagor in posses- 
sion so as to avoid the liability of a mortgagee in 
possession. In spite of the absolute transfer required by 
S. 58 (tf), T. P. Act, in an English mortgage, the mort- 
gagor still has an interest in the property which is not 
limited to the right to redeem but extends to the receipt 
of the rents and profits of the mortgaged property even 
as against the mortgagee who does not choose to go 
into possession; and the regulation of such rights by an 
agreement between the parties cannot in any way be 
regarded as* inconsistent with the definition of an 
English mortgage. iJWort and Dhavle, //.) Raja 
JANKI NATH RAY V. SYED ASAD REZA 14 Pat. 660 
-168 I 0. 738-8 B.P. 211 = 16 Pat. L.T. 757 = A.I. 
B. 1936 Pat. 211. 

— S. 68 (f) — Documents of title — Tax receipt and 
map, 

A tax receipt and a copy of a map are not documents 
of title within the meaning of the section. {Cunliffe, /.) 
Majoo Tean V, Ma Thein Nyun. 10 Rang. 403 = 
I.B. 1932 Bang. 236 =140 I.C. 487-A.l.R. 1932 
Bang. 185. 

S. 68 (f) — Equitable mortgage— Copies of title- 

deeds — Deposit — Valid t ty. 

Where the documents that were deposited are not 
original documents, but copies only, they are not such 
substantial documents as may be regarded as documents 
of title to the property for the purpose of effecting a 
mortgage by deposit of title-deeds. {Muker/i and Guha, 
//.) Sailendra Nath Palit v, Syed Hade Kaza 
Mans. 59 Oal 586 = 36 0 W.N. 193 = I.B. 1932 Cal. 
.326= 137 I.C. 600 =54 O.L. J. 328 = A I.B. 1932 Cal 
.356. 

- ■ S. 58 {f)— Equitable mortgage — Copies of title- 
deed^ attested — Deposit of — Validity, 

For the purpose of deposit, an attested copy would 
mot be enough unless, perhaps, there is proof of the 


DRA Mohan Rai Choudhury v, Mohendra Nath 
Banerjee. 69 Oal. 781 = 140 1.0. 662 -I.B. 1933 
Cal. 14 = 36 C.W.N. 420-A.I.B. 1932 Oal 689. 

S 68 (f ) — Equitable mortgage — Documents of 

title — Suifictency of. 

The documents must necessarily be documents show- 
ing the mortgagor's title, but that does not mean that 
they should never be held to bs sufficient unless they 
actually connect the mortgagor with some predecessor 
of his whose title the documents show. On the other 
hand if they purport to show the mortgagor’s title in the 
property, it is not necessary that they should connect 
the mortgagor with some predecessor of his who had 
acquired the title originally. {Muker/i and Guha, //.) 
.SuRENDRA Mohan Rai Choudhury v, mohendra 
Nath Banerjee. 69 Oal. 781=140 I.O. 662=LB. 
1933 Oal. 14 = 36 O.W N. 420= A. I.B. 1932 Oal. 689. 
— — S. 58 (f ) — Equitable mortgage — Now created. 

For the purposes of an equitable mortgage all that is 
necessary is a loan coupled with a deposit of title deeds 
relating to the property to be mortgaged with the inten- 
tion of creating a charge on the property. No writing 
is needed for the creation of such a mortgage ; but if the 
parties choose to put their agreement with respect to the 
transaction in writing, that document will exclude all 
other evidence of the transaction. Further, if the docu- 
ment falls within the purview of S. 17, Registration Act, 
and is not registered, it will not be admissible in evidence 
by virtue of S. 49 of the same Act. The result in such 
circumstances will be that there will be no legal evidence 
of the transaction available. 50 I. A. 77 = 50 Cal. 338 
(P. C.) and 54 Mad. 257 = 58 I. A. 68 (P. C.), Rel. on. 
{Monroe and Bhide.JJ.') PUNJAB AND SiND BANK, 
Ltd. V, Rustomji. 160 1.0. 773 = 8 B.L. 692= A.I. 
B. 1936 Lah. 821. 

S. 68 {X)— Equitable mortgage— Lease. 

The lessee executed a mortgage by deposit of title 
deeds of the lease. Though the lease had expired on 
the date of the mortgage, the lessee was continuing in 
possession and the lessor had accepted rent. Further 
the lease was renewed by the lessor. 

fields that the lease deed was sufficient document to 
found a mortgage by deposit of title deeds. {Sen^ J.) 
Villa v. Petley. 6 B.R. 246 = 148 1.0. 721-A.I. 
B. 1934 Bang. 51. 

S. 68 {t)— Equitable mortgage — Letter referring 

to memoraptdum of agreement — Registration — Necessity 
for, 

A letter written by the mortgagor the next day after 
an agreement to deposit the title-deeds had been conclud- 
ed ran as follows : ’T am sending you the title-deeds 
with the intention of depositing the same with you as 
per the memorandum of yesterday executed by me” and 
then referred to the schedules annexed to the latter. 

Held^ the two dopumei^s ^ust beiread together and, 
so read, they embodied the terms of the transaction, and 
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not having been registered, the mortgage w’as not valid. 
43 C. 895 (P.C.) ; 50 C. 338 (P.C.) ; L.R. 5 H.L. 321. 
Rel. {Citrgenven and Bhashyam Ayyangar, //.) 
JAGANNADHAM PILLAI V, THE OFFICIAL ASSIGNEE 
OF Madras. I.R. 1931 Mad. 334=129 I.O. 814=32 
L.W. 666 = A.I R. 1931 Mad. 124 = 60 M.L.J. 309. 

S. 68 (f)— Equita])le mortgage in Punjab— 

Creation of, by deposit of copy of original deed. Sei 
MORTGAGE— Equitable morigage. A.l.R. 1936 
Lah. 10. 


S. 68 (f)— Equitable mortgagee— Receiver- 

Appointment of — Right to apply for. See MORTGAGE 
— Receiver. 54 Mad. 666 — 133 I.O . 604 = 61 M.L.J . 


111 . 

S. 68 (f) — Equitable mortgagee— Receiver ap- 

pointed at the instance of— Income mortgaged pro- 
perties with receiver— Subsequent insolvency of mort- 


T. P. ACT (1882), S. 69. 

-S. 68 (f) — Registration— Memorandum of agree- 
ment and not a meie list— Necessity for registration 
See Registration act, S. 17 (1) (b)— M ortgage 
—Equitable mortgage. 138 I.O. 247. 

S. 68 (f)— Registration— Equitable mortgage— 

Memorandum of completed transaction. See REGIS- 
TRATION ACT, s. i7(i)— MORTGAGE— E quitable 
MORTGAGE. 69 Cal. 781 = A.I.R. 1932 Cal 689. 

S. 68 (f ) — Sub-mortgage -If can be created by 

deposit of title-deeds. 

A sub- mortgage is a mortgage of the mortgagee’s 
interest in the immovable property in question, and a 
transfer of sub-mortgage debt is a transfer of immov- 
able property An equitable sub mortgage can be creat- 
ed by deposit of title-deeds in the same way as a mort- 
gage. f^Mosely, /.) U Thit v. U Paw I. 160 I.O. 727 
= 8 R.R. 421= A.l.R, 1936 Rang. 483. 


gagor — Effect. 

Where a receiver is appointed at the instance of an 
equitable mortgagee, the income realised from the mort- 
gaged properties should in law be considered as ear- 
marked for his use and treated as additional security for 
the amount due to the mortgagee and the latter is entitl- 
ed, when he is not able to realise his decree amount by 
the sale of the mortgaged properties, to proceed against 
the income in the hands of the receiver in preference to 
the Official Assigree in whom the properties of the 
mortgagor might have subsequently vested. 47 C. 418 
and 14 526, Foil. {Madhavan Afair. /.) MAHA- 

RAJA OF PjTTAPURAM GOKULDASS GOVERDHAN- 

DOSS. 64 Mad 666 = I.R. 1931 Mad. 744 = 1331.0. 
604=34 L.W. 166 = A.I.R. 1931 Mad. 626 = 61 M. 
L.J. 111. 

S. 68 {f)—Equttubte mortgage — Rules govern- 

iftg — Deposit of tax receipt and map with creditor — 
Effect. 

Where a debt and the deposit of documents of title 
with the creditor have been proved, unless the form of 
the documents which have been deposited is such that 
the Court can infer from the deposit that it W’as the 
intention of the depositor thereby to create a security on 
the property, the transaction does not amount to a 
mortgage by deposit of title deeds. 

Held, that a transaction whereby a tax receipt and a 
certified copy of a survey map relating to land in 
Rangoon were delivered to a creditor did not give rise 
to a mortgage by deposit of title-deeds History of 
mortgage by deposit of title-deeds traced. {Page, C. J. 
and Das. /.) V. E. R. M. A. K, CHETTYAR FIRM 
V. Ma joo Teen. 11 Rang. 239 = 147 1. 0. 1106 = 6 
E R. 180= A.l.R. 1933 Rang. 299, 

[R. 11 R. 451 (486).] 

— S. 68(f) — Equitable mortgage — Suit on — Pro' 

mitsory note executed — Mortgage held invalid — Decree 
on personal covenant. 

Where a promissory note was executed by a person 
and he executed on the following day an agreement to 
deposit title deeds and on the next day sent a letter 
whieh made reference to the memorandam of agreement 
of the previous day, the two documents constitute a 
mortgage and the mortgage becomes invalid for want of 
registration. On finding a mortgage to be invalid, the 
Court may give a decree on the personal covenant which 
it contains, provided of course it is not barred. As the 
debt is embodied in a promissory note which forms the 
basis of the invalid mortgage, the Courts is not disquali- 
fied from giving a decree upon that note. {Curgenven 
and Bhashyam Ayyangar. //.) JAGANNADHAM PiLLAI 

V. Official Assignee of Madras. IR. 1931 Mad. 
384=1291.0. 8lU = 32B:W«666^ A.l.R. 1931 Mad. 
124 = 60 M.LJ. 309. 


S. 68 (g ) — Anomalous mortgage. 

A transaction which at the commencement is a deed 
of mortgage with possesbion and which is to ripen into a 
sale on the happening of a certain contingency cannot 
be said to be a mortgage whereby the mortgagor osten- 
sibly sells the mortgaged property with a covenant for 
redemption or re-conveyance if the mortgage- money is 
paid. It is an ^momalous mortgage. 39 M. 1010 and 
38 M. 667, Ref. {Raghavendra Rao, D. M.) PANDARI- 
nath Tukaram V. Zasba. 14 Nag. L.J. 31 (Rev.) 

(Before amendment of 1929), Ss. 68 (g) and 

98 — Deed— Construction — Anomalous mortgage, not 
usufructuary. See T, P. ACT, S. 98. 1931 M.W.N. 
696. 

S. 69— Attestation— Conditions of validity— 

Deed attested by one witness only— Attestation of 
signature of receipt clause in deed by two witnesses— 
Sufficiency —Signatures of Registering Officer and of 
identifying witness— If constitute valid and sufficient 
attestation. .SV<f T. P. ACT, SS. 3 AND 59. 37 Bom. 
LB. 913. 

(As AMENDED BY ACTS XXVII 

OF 1926, X OF 1927 AND XII OF 1927), 

S. 59 — Attestation — Endorsemeitt by Sub-Regis- 
trar — Signature by zvitncss£s — Adtnittwg execu- 
tants absent — Sfficicncy of attestation. 

The mere endorsement by the Sub-Registrar 
of admission of execution and the signature of 
the witnesses present at that time are not suffi- 
cient to satisfy the requirements of S. 59, where 
there is no evidence to the effect that the signa- 
tures of the witnesses to the admission were 
affixed to the document in the presence of the 
admitting executants, nor any endorsement to that 

effect. 52 M. 123=^55 M.L.J. 794 (F.B.), 
Disc. {Beasley, C.J. and Curgenven, J .) 
Kamanatha Chetty V. Delhi Batcha Tevar. 
I.R. 1931 Mad. 600=131 I.C. 840=33 L.W. 
727=A.I.R. 1931 Mad. 335=60 M.L.J. 302. 

S . 59 — A ttesiation — Invalid attestation — 

Personal covenant — Enforceability. 

Where a mortgage executed by the guardian 
of a minor was found invalid for want of proper 
attestation, the document is nevertheless admis- 
sible for the purpose of proving the personal 
covenant contained therein. 32 Mad. 410 (F.B.), 
Foil. {Beasley, C.J. and Curgenven, /.) 
Venkata Jagannadha Rao v. Venkata 
Kumara Mahipathi Surya Rao Bahadur. 54 
Mad. 163=33 L.W. 95=135 I.C. 17=1. R. 
1932 Mad. 49=A.I.R. 1931 Mad. 140=60» 
M.L.J. 56. 
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— S. 59 — Attestation — Proof. document in the presence of an attesting witness 

The proviso to S. 68 only removes the neces- and one man attested the document, provided the 
sity of calling an attesting witness to prove the j document on the face of it bears the attestation 
execution of the documents therein referred to ! of more than one person. But if the validity of 
and does not purport to relieve thc^ party of the the mortgage be specifically denied in the sense 
necessity of proving a mortgage in the form j that the document did not effect a mortgage in 
prescribed under S. 59, T. P. Act. A.I.R. 1929 ; law, then it must be proved by the mortgagee that 
Pat. 422, Diss. from. {Page, CJ. and Mya the mortgage-deed was attested by at least two 
Bu, J.) R. M. A, R. M. Chettiar Firm v. witnesses. {Mukerji, Banerji and King, JJ,) 
U Htaw. 11 Rang. 26=1. R. 1933 Rang. ; Lachman Singh v, Surrndra Bahadur Singh. 
22=141 I.C. 700=A.I.R. 1933 Rang. 6. i 54 All. 1051=1. R. 1932 All. 505=139 I.C. 

S. 59 — Attestation — Rtdes as to — identi - — 1932 A.L.J. 653=A.I.R. 1932 All. 527 

fication of witness by SubrRegistrar — Effect. (F.B.). 

Attestation means a certain act with reference — ; S. 59 — Attestation of mortgage bond — 

to execution of the instrimient. The act must Witness signing after receiving acknowledgment 
be with the intention of attesting the executant's ' of executant's signature — Validity — Retrospective 
signature, i.e., it must be done with animo '' effect of Act XXVII of 1926. 

attestandi. The witnesses arc to attest the fact ' The word 'attested' as defined by the Amcnd- 

of execution . A person who does nut attest the , ing Act XXVII of 1926 takes retrospective effect 
execution at all but has put his signature with i because of Act XII of 1927. Where a mortgage 
a different object and for a different purpose suit was filed^ in 1925 and at the trial, the dc- 
altogether cannot be called an attesting witness. , fendants admitted execution but contested the 
The determination as to whether the signature attestation and one of the two attesting witnesses 
put by a person on an instrument is to be regarded ' wdicii examined stated that he did not see the 
as an attestation or not depends upon the charac- ^ defendants sign their name but that they ad- 
ter and circumstances in which the signature is ’ milted execution before him and the other wit- 
made. The person concerned should have received j ness and thereupon they signed their names as 
an acknowdedgment from the executant for the | witnesses, 

purpose of attesting the execution. A mortgage | Held, that the mortgage bond was proved to 
deed was presented for registration eight days j have been duly attested. (X. K. Ghosc, /.) 
after its execution by a pardanashin lady. The j Provakar Muker]fe v. Tndra Narayan Ghosh. 
endorsement of the Sub-Registrar showed thatjI.R. 1931 Cal. 835=134 I.C, 531=53 C.L.J. 
the completion of the deed and the receipt of j 326. 

the consideration as given in the mortgage were i — S. 59 — Attesting miincss — Executant not 

admitted by the lady from behind the door. The signing in presence of — Nq acknozviedgnient — 
lady was identified by two persons. Below the Validity of attestation. 

signatures was a note by the Sub-Registrar to Section 59 requires that a niortgagc deed must 
the effect that the thumb-impressions had been be attested by at least two witnesses. Where a 
duly taken. One of the identifying witnesses mortgage deed alleged to be executed by a parda- 
stated that the lady did not make any acknow- nashin lady before the signature of two persons 
ledgmcnt of execution to him. as attesting witnesses but from their evidence it 

Held, that the signatures of the Sub-Registrar was clear that the lady did not sign the deed in 
and of the identifying witnesses on the registra- their presence nor make any acknowdedgment to 
tion endorsement could not constitute them as them of having signed it, 

attesting witnesses so as to satisfy the require- Held, that the persons signing could not be 
ments of S. 59. They were never asked by the; regarded as attesting witnesses and their signa- 
lady to attest the instrument and neither the lady tures did not comply with the provisions of S. 59. 
nor they had any intention that they should sign L.R. 19 I. A. 218, Rel, on. {Hasan, C.J. and 
the endorsement as attesting witnesses. Case- Bishcshzear Nath, /.) Chandrani Kuer v. Sheo 
law discussed. (Hasan, C.J. and Bisheshzvar Nath. 6 Luck. 619=1. R. 1931 Oudh 273= 
Nath, J.) 6 Luck. 619=1. R. 1931 Oudh 273 132 I.C. 337=14 O.L.J. 34=8 O.W.N. 194 
=132 I.C. 337=14 O.L.J. 34=8 O.W.N. =A.I.R. 1931 Oudh 146. 

194=:A.I.R. 1931 Oudh 146. S. 59 — Attesting witnesses — Stih-Registrar 

[R. 9 Luck. 12 (17).] 1 and zAtnesscs signing at the time of registration . 

S. 59 — Attestation-Signature of Suk- The signatures of the Sub-Registrar and Of 

Registrar-Sufficiency of. the witnesses identifying the executant at regis- 

In the absence of evidence that the Registrar tration are not sufficient attestation of the deed 
affixed his signature or put his seal on the mort- for the purposes of the T. P . Act, even assuming 
gage bond in the presence of the lady executant, that the Sub-Registrar and attesting witnesses 
it cannot be said that the bond was properly did receive from the executant a personal ac- 
attested. 48 C.L.J. 281, Foil. (Mitter, J.) knowicdgmcnt of his signature or mark, and that 
Hem Chandra Bag v. Guiram Das. 150 I.C. they did sign in the executant's presence. 
762=7 R.C. 44=58 C.L.J. 545. j (Mukerfi, Banerji and King, JJ.) Lachman 

— S. S9^Attestafion — Suit to enforce mort- \ Singh v. Surendra Bahadur Singh. 54 All. 
gage — Attestation by two zvitnesses — Rules 1051=1. R. 1932 All. 505=139 I.C. 1=1932 
governing. A.L.J. 653=A.I.R. 1932 All. 527 (F.B.). 

Where a mortgagor sues to enforce his mort- [Not F. 61 C. 525 (527). R. 9 Luck. 12 (17).] 
gage and the execution and attestation of the — S. 59 — Attestor — Person interested tn 
deed are not admitted, the mortgagee need prove transaction— Benam^ m<frt^ge — Iverson really 
only nhis much, thaUthe mortgagor signed the advancing money whether can attest. 
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When a mortgage is executed bcnami, the per- 
son who actually advances the money is of course | 
interested in the transaction and may be taken 
to be a party to the transaction but he is actually ' 
not a party to the mortgage deed as it stands. ; 
If he attests the deed, his attestation is sufficient 
for purposes of S. 59. 

Per curiam. — The old English law in this res- 
pect has been modified even in England 'and is 
wholly inapplicable to conditions in India. 
(Hasan, C.J., Raza and Bisheshwar Nath, JJ.) 
Durga Din v. Suraj Baksh. 7 Luck. 41= 

I. R. 1931 Oudh 354=134 I.C. 402=14 O.L. ; 

J. 413=8 O.W.N. 660= A. I.R. 1931 Oudh 
285 (F.B.). 

S . 59 (before amdt . )• ^Equitable mart- • 

gage — Award, a document of title. 

The arbitrators gave their award in a partition 
suit referred to them, by virtue of which the ! 
property in dispute was awarded to R. The 
award was filed in Court in pursuance of an | 
application made to file the same and a decree • 
was given in accordance therewith. R obtained i 
a copy of the award and deposited it with a Bank ' 
as evidence of his title to the property mortgaged I 
by him . i 

Held, that as the original was filed in Court, ! 
the award was evidence of R*s title to the pro- ! 
perty in dispute and deposit of the same created 
a valid mortgage on the property in dispute. 
(Jai Lai and Abdul Rashid, JJ.) Gurdas Mal 
V. PuNjAir-SiNDH Bank Ltd., Rawalpindi. ; 
6 R.L. 465=147 I.C. 942=35 P.L.R. 249=! 
A. I.R. 1933 Lah. 972. | 

S. 59 (before amdt.) — Equitable mortal 

gage — Azvard creating title — Mortgage by deposit 
of copy of award — Validity. 

Where an award has been filed in Court and 
a decree has been passed and the debtor failing 
to get the original award deposits a certified copy 
of the award as evidence of his title to the pro- 
perty mortgaged by him, the deposit creates a 
valid equitable mortgage. 1933 Lah. 972, Foil, j 
(Young, C.J. and Abdul Rashid, J.) Jit Singh j 
V. Punjab and Sind Bank, Ltd. 159 I.C. 
1087=A.I.R. 1935 Lah. 640. 

S. 59 (before amdt.) — Equitable mort- 
gage — Cantonment area — Validity of. 

A mortgage by deposit of title-deeds is invalid, 
if effected within a Cantonment area where such 
transactions arc prohibited, even though the pro- 
perty is situated in a place where such mort- 
gages are valid. The determining factor in the 
matter of the validity of the mortgage in such 
cases is not the place where the property alleged 
to have been mortgaged is situated, but the! 
formalities required by the law for the creation 
of a valid mortgage at the place where the title- 
deeds are alleged to have been delivered to the 
creditor. A. I.R. 1932 Cal. 823, Foil. (Case- 
law discussed. ) (Jai Lai and Abdul Rashid, JJ. ) 
Gurdas Mal v. Punjab-Sindh Bank Ltd., 
Rawalpindi. 6 R.L. 465=147 I.C. 942=35 
P.L.R. 249=A.I.R. 1933 Lah. 972. 

S. 59 (before amdt.) — Equitable mort- 
gage — Cantonment area — Validity. 

A mortgage by d(y)osit of^ title-deeds cannot be 
effected within the limits of a Cantonment to 


T. P. ACT (1882), S. 59. 

which S. 59 has been extended. A. I.R. 1933 
Lah. 972, Ref. (Jai Lai and Abdul Rashid, JJ.) 
Punjab and Sind Bank, Ltd. v. Ishar Singh 
Asa Singh. 149 I.C. 1060=6 R.L. 797 (1) 
=A.I.R. 1933 Lah. 1001. 

S. 59 — Equitable mortgage — Classification 

of equitable mortgages. 

Mortgages by deposit of title-deeds come under 
one of the following three possibilities: — (t) The 
title-deeds may be passed “without more” or 
“with nothing said” except that they were to be 
security, (ii) The delivery may be accompanied 
with a bargain, which either is not written, or 
if written, does not constitute the contract. 
(in) There may be a written bargain — a memo- 
randum which is tacitly considered by the parties 
themselves as the only repository and appropriate 
evidence of the agreement. Only the third class 
requires registration. (Tyabji, J.) National 
Bank of India, Ltd. v. Nazir & Co. I.R. 
1932 Bom. 532=139 I.C. 745=34 Bom.L.R. 
748=A.I.R. 1932 Bom. 401 (2). 

S. 59 (before amdt.) — Equitable mort- 
gage-— Creation of — Letter contemporaneous with 
deposit — Necessity for registration. 

An equitable mortgage can be created by the 
deposit of title-deeds alone but where the title- 
deeds are handed over accompanied by a bargain, 
the terms of the bargain must prevail ; and where 
it is reduced to writing, it and it alone must 
determine the scope and extent of the security. 
50 Cal. 338 (P.C.), Ref. The real test is not 
the exact mo-ment at which the documents are 
handed over, and if they are handed over merely 
for purposes of inspection and not for the com- 
pletion of the contract, then the terms of any 
subsequent document recording the terms of the 
contract must be regarded as the contract itself. 
The debtor wanted a loan from the Bank by 
depositing a mortgage-deed as security. The 
Bank replied in the affirmative and thereupon the 
debtor wrote a letter and a pro-rotc, on receipt 
of which the Bank paid the loan. The letter 
described itself as one of hypothecation and con- 
tained the important terms of the transaction. 

Held, that the letter should have been regis- 
tered. (Fraser, J.C. and Saaduddin, Ag. J.C.) 
Jaimal Singh v. Pf.ople’s Bank of Northern 
India Ltd. 141 I.C. 541=A.I.R. 1933 Pesh. 35. 

S. 59 (before amdt.) — Equitable mort- 
gage — Delivery of title-deeds — Evidence of — Deli- 
very to common solicitor. 

Al promissory note and a memorandum of de- 
posit of title-deeds were handed outside the 
limits of the Presidency-town to the agent of a 
^ solicitor who was acting both for the debtor and 
I creditor with instructions to the solicitor to deli- 
• ver the title-deeds to the creditor. No such 
I delivery was, however, proved. 

Held, that the requirements of a valid equitable 
I mortgage were not satisfied as the delivery took 
i place outside the Presidency-town and further 
I delivery to the common solicitor was not suffi- 
I cient as delivery was not made to him as agent 
! of the creditor. (Mukerji and Bartley, JJ.) 
Surajmull Shroff v. (}opeeram Bhotica. 141 
I.C. 257=1. R. 1933 Cal. 98=36 C.W.N. 
1028=A.I.R. 1932 Cal. 823. 
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S. 59 — Equitable mortgage — Mortgage by 

deposit of promissory fwte and titlerdeeds — Right 
to enforce — Endorsee of promissory note. 

An endorsee of a negotiable instrument, the 
payment of which is secured by a mortgage by 
deposit of title-deeds, can claim to enforce the 
mortgage, even though there is no registered 
instrument conveying the mortgage rights to him. 
52 I.C. 871 and 44 M. 196, Rel. on. 44 M. 965, 
Diss. from. {Sen, /.) Villa v. Petley. 6 

R. R. 245=148 I.C, 721=A.I.R. 1934 Rang. 
51. 

S . 59 — Equitable mortgage — Exemption 

from registration — Scope of. 

The exception in S. 59 of the T. P. Act (that 
there need not be a registered instrument to evi- 
dence an equitable mortgage) remains subject to 
an exception that has a two-fold effect. First, 
that if the terms of the contract relating to the 
equitable mortgage have been reduced to the 
form of a document — if the intended equitable 
mortgage is created by a contract which is reduced 
to the form of a document — no evidence shall be 
given in proof of the terms of such contract 
except the document itself (or secondary evi- 
dence of its contents) ; Indian Evidence Act), 

S. 91. Secondly, since the object of such a docu- 
ment is to create a security, i.e., it purports or 
operates to create an interest in immoveable pro- 
perty, the document itself shall not affect the 
property nor be received as evidence unless it 
has been registered; Registration Act, Ss. 17 
and .9. (Tyabji, /.) National Bank of India, 
Ltd. V. Nazir & Co. I.R. 1932 Bom. 532= 
139 I.C. 745=34 Bom.L.R. 748=A,I.R. 
1932 Bom. 401 (2). 

S . 59 — Equitable mortgage — Memoran- 
dum of mortgage — Prior transaction — Registra- 
tion. See Registration Act, S. 17 (1) (&) — 
Mortgage — Equitable Mortgage. 11 Rang. 491 
=A.I.R. 1933 Rang. 307. 

S . 59-*-Equitable mortgage — Memoran- 
dum — Registration — Necessity. See Regtstraj- 

tion Act, S. 17 (1) (d) 61 C.L.J. 473. 

S- 59 — Equitable mortgage — Memorandum 

of deposit of title-deed — Necessity for registra'- 
.tion . 

What the Court has to determine, where there 
is a writing or memorandum, is whether the 
document constitutes the bargain between the 
parties or is merely the record of an already 
completed transaction. The decision of this ques- 
tion must depend on what was the intention of 
the parties when the memorandum was written, 
and that intention is a question of fact. If it | 
was the intention of the parlies that the memo- 
randum should constitute the contract between 
them, then the memorandum must be registered, 
but if it was merely the record of an already 
completed transaction, the contract of mortgage 
can be established independently of the memo- 
randum and it is not rendered invalid by the 
non-registration of the memorandum. {Mosley 
and Dunkley, //.) Ma On v. Ramanathan 
Chettiyar. 158 I.C. 845=8 R.R. 220= 
A. I.R. 1935 Rang. 333. 

S . 59 — Equitable mortgage — Registration 

— Memorandum containing list of documents 

Q. D.-II— 221 


T. P. act S. 59. 

deposited. See Registration Act, S. 17 (1) (b) 
— Mortgage — Equitable Mortgage. 

S. 59 — Equitable mortgage — Validity of — 

Burden of proof. 

The Act, far from containing any general pro- 
hibition of mortgages by deposit of title-deeds, 
expressly exempts them when made in the speci- 
fied places from the formalities prescribed for 
other mortgages. The onus is strongly on him 
who seeks to impugn the validity of such a mort- 
gage. {Sir John Wallis.) Papiah Naidu v, 
Naganatha Sethupathi. 59 Cal. 439=58 I. A. 
333=1. R. 1931 P.C. 280=134 I.C. 328=35 
C.W.N. 1061=33 Bom.L.R. 1351=54 C.L. 
J. 194=A.I.R. 1931 P.C. 239=61 M.L.J. 
408 (P.C.). • 

-S. 59 — Mortgage of fruit bearing trees — 

Complmice with formalities if necessary. 

Whether or not a mortgage of fruit bearing 
trees is a mortgage of immovable property is a 
(picstion dependent in each case upon the intention 
of the contracting parties and cannot be settled 
by an inflexible rule. WhtTc there is a mortgage 
with possession of fruit bearing trees with the 
intention that the mortgagee is to remain in 
possession during the years of the mortgage and 
enjoy the fruits and should not cut down the 
trees so as to convert them to either timber or 
firewood, it must be held that the trees so mort- 
g«agcd were either immovable property or at 
least an interest in immovable property and 
should be effected with the formalities prescribed 
by S. 59, T. P Act. {Sen, J.) Shiv Dayal v. 
PUITU Lal. 54 All. 437=1. R. 1932 All. 641 
=140 I.C. 491=A.I.R. 1933 All. 50 
— ^ S . 59 — Mortgage debt — ^Assignment — Re- 

gistration — Necessity — Mortgage to Bank — Agree- 
ment between Bank and Trust as to transfer of 
assets — Agreement neither completed nor regis- 
tered — Right of suit on mortgage. See Regis- 
tration Act, S. 17 (1) (&)— Transfer. 62 

I. A. 115=69 M.L.J. 158 (P.C.). 

1 S. 59 — Mortgage-deed — Provision for col- 
lection of rents — List showing names of tenants — 
No registration necessary. See Registration 
Act, S. 17 (1) {b) — Mortgage. 14 L.R. 658 
(Rev.). 

S. 59 — Registration — Mortgagee acting as 

agent of mortgagor in arranging loan — Letter by 
former containing particulars of security does 
not require registration. 

A mortgagee with deposit of title-deeds was 
acting as an agent of his mortgagor in arranging 
a loan for the mortgagor. At the same time lie 
was also acting as agent of the mortgagee; but 
as agent of the mortgagor he sent a letter to the 
mortgagor containing the scope of the security 
and the terms. 

Held, that the document was not the bargain 
between the parties to the mortgage subsequently 
effected but only one sent by agent of the mort- 
gagor; that it did not require registration and 
that extraneous evidence was admissible to prove 
the scope of the .security. {Sen, J.) Villa v. 
Petley. 6 R.R. 245=148 I.C. 721=A.I.R. 
1934 Rang. 51. 

Ss . 59 and 8 ^ — registered mortgage deed 

—Alleged modification by subsequent verbal 
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arrangement — Proof of — Permissibility. See j 

T. P. Act, Ss. 82 and 59— Contribution . A.I. j 
R. 1934 P.C. 98=66 M.L.J. 662 (P C.)* | 

Ss. 59 and A — Scope. j 

Section 4 properly read means, so far as it is ■ 
applicable to the case of mortgages, that if and | 
when a document of mortgage is executed, it ] 
must be registered as provided in the Registration i 
Act, but this section does not in any way do j 
away with the effect of S. 59 which expressly ! 
provides that in certain areas a mortgage can j 
be the only means of an instrument in writing. ; 
{Jai Lai and Abdul Rashid, JJ.) Gurdas Mal i 
V. PUNJAB-SiNDH BaNK, LtD., RAWALPINDI, j 
6 R.L. 465=147 I.C. 942=35 P.L.R. 249= 
A.I.R. 1933 Lah. 972. i 

S. 59 — Unregistered mortgage — Notice > 

given to subsequent mortgagee at time of regis- 
tration — Priority, j 

A mortgagee under a registered mortgage deed j 
cannot claim priority if the mortgagee under a | 
prior unregistered mortgage deed appears before | 
the Sub-Registrar and gives notice of his prior j 
unregistered document at the time when the later I 
mortgage deed is presented for registration. And 
if the later mortgage deed is executed simply con- 
solidating previous deeds with much interest 
added and no actual money passes, such a notice 
given by the prior mortgagee is equally valid and 
the rule, that notice acquired after payment is 
money is immaterial, is not vitiated. 30 All. 
238 and A.I.R. 1929 Lah, 500, Rel. (Addison, 
J.) Rodhal Mal v. Ramjidas. 6 I.R. (Lah.) 
165=146 I.C. 40 (1)=A.I.R. 1933 Lah. 609. 

S. 59 — Usufructuary mortgage for Rs. 100 

unregistered — Suit for possession hy mortgagor — 
Mortgagee in possession for over 12 years — Rights 
of parties. 

An unregistered deed of usufructuary mortgage 
for Rs. 100 is invalid and no suit for redemption 
could lie. Yet there is nothing against the moit- 
gagor claiming a decree for possession, if he 
could prove his title independently of the mort- 
gage. The mortgage being invalid, the mortgagor 
is entitled to possession of the property on proof 
of title, but if the usufructuary mortgagee has 
been in possession for more than 12 years as 
such, he must be deemed to have acquired mort- 
gagee’s rights and thus there comes into exist- 
ence a legal operative mortgage which the mort- 
gagor must redeem as a condition precedent to 
a decree for possession. (Ganga Nath, J.) 
Shamrati Kuer V. Ka'ltka Singh. 156 I.C. 
813=8 R. A. 40=1935 A. L.J. 826=1935 A. W. 
R. 705. 

S. 59 — Written bargain constituting the 

contra ct — Registration — If n ecessary. 

The defendant addressed a letter dated the 
30th May, 1919 to the plaintiff-bank in the fol- 
lowing terms : “I beg to state that the title-deeds 
of my immoveable property situated at ♦ * ♦ ♦ 
were lodged by me with your bank on May 30, 
1919, as guarantor for any possible indebtedness 
of * ♦ There was no evidence that any 

oral agreement had already been entered into 
between the parties and that the letter was draft- 
ed subsequently. On the other hand, the evi- 
dence was to tkc effect that the bank had formu- 
lated its proposal in what was intended to be a 


T. P. ACT S. 59. 

letter written by the debtor and the terms of 
the proposal were exactly reproduced in the letter 
in question. 

Held, that in the absence of registration, the 
letter was not admissible in evidence. (Tyabji, 
J.) National Bank of India, Ltd. v. Nazir & 
Co. I.R. 1932 Bom. 532=139 I.C. 745=34 
Bom.L.R. 748=A.I.R. 1932 Bom. 401 (2). 
S. 59 (before amdt.) — Equitable mort- 
gage — Deposit of titlerdeeds outside towns men- 
tioned — Creation of charge. 

A mere deposit of title-deeds outside the towns 
mentioned in S. 59 of the Act will not amount 
to creation of a charge on the properties to which 
the deeds relate. (Mukerji and Bennet, JJ.) 
Basant Lal Takiiat Singh v. Commissioner of 
Income-tax, U. P. I.R. 1933 All. 130=142 
I.C. 864=A.I.R. 1932 All. 451. 

S. 59 (before amdt.) — Equitable mort- 
gage — No written agreement showing intention to 
create equitable mortgage — Evidence of agree- 
ment. 

Though an agreement embodied in a written 
document requiring registration under S. 17, 
Registration Act, and not so registered cannot 
be proved by the written document or by oral 
evidence, yet where there is no written agreement 
there is no reason why the intent to create a 
security by deposit of title-deeds under the ex- 
ception provided for in S. 59, T. P. Act, should 
not be evidenced by written as well as by oral 
evidence. (Lord Tomlin.) Sundarachariar 
V. Narayana Ayyar. 58 I. A. 68=54 Mad. 
257=1. R. 1931 P.C. 104=1931 A. L.J. 245- 
=35 C.W.N. 494=1931 M.W.N. 349=33 
L.W. 501=8 O.W.N. 666=131 I.C. 328= 
53 C.L.J. 396=33 Bom L.R. 878=A.I.R. 
1931 P.C. 36=60 M.L.J. 506 (P.C.). 

S. 59 (before amdt.) — Equitable mort 

gage — Property situate outside British India, 

The provisions of S. 59 are applicable whether 
the property, which is the subject-matter of 
equitable mortgage, is inside or outside British 
India, or whether the property is situate in the 
province to which the Act applies or not. The 
High Court of Bombay can enforce an equitable 
mortgage entered into in Bombay of properties 
situated in Baroda by means of a personal decree 
and a decree for sale in the event of default. 
(Kania, J.) Central Bank of India, Ltd. v. 
Nusserwanji. 57 Bom. 234=142 I.C. 130= 
I.R. 1933 Bom. 174=34 Bom.L.R. 1384= 
A.I.R. 1932 Bom. 642. 

S. 59 (before amdt.) — Equitable mort- 
gage — The Punjab. 

The Transfer of Property Act is not in force 
in the Punjab. The result is that S. 59 does not 
prohibit the creation of a mortgage by deposit 
of title-deeds in the Punjab. Hence such mort- 
gages are valid. 9 M.I.A. 307 (P.C.) and 31 
P.R. 1916, Ref. (Jai Lal and Abdul Rashid, 
JJ.) Gurdas Mal v. Punjab-Sindh Bank, 
Ltd., Rawalpindi. 6 R.L. 465=147 I.C. 942 
=35 P.L.R. 249=A.I.R. 1933 Lah. 972. 

;; — S. 59, proviso — (Before amendment ) — 

Equitable mortgage — Applicability — Bangalore. 

The saving clause in S. 59 of the Transfer of 
Property Act, as much as the rest of the Act 
is applicable to the Civil and Military Station of 
Bangalore, bu virtue of the^Grovernment of Indian 
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Notification dated 16th January 1917 passed under 
the Indian (Foreign Jurisdiction) Order in Coun- 
cil dated 11th June, 1902. So a mortgage of 
immoveable properties in Bangalore effected by 
deposit of title deeds in Madras is valid and ope- 
rative. (Sir John Wallis.) Papiah Naidu v. 
Naganatha Sethupathi. I.R. 1931 P.C. 280 
=134 I.C. 328=33 Bom.L.R. 1351=35 C. 
W.N. 1061=54 C.L.J. 194=59 Cal. 439= 
58 I. A. 333=A.I.R. 1931 P.C. 239=61 M. 
L.J. 408 (P.C.). 

[Disc. 34 Bom.L.R. 1384 (1387-8) R. 35 P. 
L.R. 249 (254). J 

Ss. 59-A and 61 — Mortgage by Hindu 

father — Later mortgage by sons — Covenant against | 
redemption without payment of both amounts — 
Mortgagee's right to consolidate — Redemption of 
one mortgage alone — Right to. 

Where the father of a Hindu joint family exe- 
cutes a mortgage of family property by way of 
conditional sale and after his death, his sons, one 
of them being the manager, execute another mort- 
gage expressly stipulating that they will have no 
power to redeem the property without payment 
of the previous mortgage money and the amount 
of the later in a lump sum, the mortgagee has 
a right to consolidate the two mortgages and in- 
sist on payment of both before redemption. It 
is immaterial which of the two mortgages is 
sought to be redeemed. The later deed is a 
deed of further charge and the stipulation con- 
tained in it for simultaneous redemption amounts ; 
to a contract for consolidation. The fact that 
a .suit on one of the mortgages could be barred 
by limitation on the date docs not defeat the 
mortgagee’s claim to consolidation, because there 
is no limitation to a claim pleaded in defence, 
and because the mortgagee’s claim cannot be ex- 
tinguished so long as his lien by possession ex- 
ists. The English doctrine that a right of con- 
solidation can only arise when all the mortgages 
are made by the same mortgagor cannot be ap- 
plied to India. (Nanavutty and ZiohuLHasan, 
JJ. Sada Nand V. Daya Shankar Singh. 10 
Luck. 481=153 I.C. 307=7 R.O. 319=11 O. 
W.N. 1601=A.I.R. 1935 Oudh213. 

Ss. 59-A and 61— Mortgage by the mana- 
ger — Subsequent mortgage executed by her^ son — 
Agreement to consolidate — Expression — Mort- 
gagor’ in S. 61 includes his heirs and survivors. 
See T. P. Act, Ss. 61 and 59-A. 9 Luck. 657 
=1934 Oudh 246. 

S. 60. 

Abatement of mortgage-debt. 

Accounts . 

Clog on redemption. 

Default clause . 

Further charge. 

Indivisibility of mortgage. 

Kat Kobala. 

Partial Redemption. 

Period for redemption. 

Redemption suit. 

Right to redeem. 

Splitting integrity. 

Abatement of mortgage-debt. 

S. 60 — ^Abatement of mortgage-debt. See 

S 60 — Indivisbility of Mortgage. 59 Cal. 1372, 

(As amended, 1929), S. 60— Abatement 

of mextgage-debt—Riglit to when arises. 


T. P. ACT, S. 60. 

Under the amendment to S. 60, T. P. Act, in 
1929, the insertion of the word "only” after the 
word “except”, in the last paragraph of the sec- 
tion, makes it clear that there can be a propor- 
tionate abatement of the mortgage-debt only 
where the mortgagee has acquired an interest in 
the equity of redemption. {Mitter and McNair, 
JJ.) Ramballav Saha v. Bhagaban Chan*- 
DRA Seal. 61 Cal. 894=59 C.L.J. 473=152 
I.C. 429=7 R.C. 272=38 C.W.N. 833=A. 

I. R. 1934 Cal. 775. 

Accounts . 

S. 60 — Accounts — Sums received by mort 

gagee — Credit in favour of mortgagor. 

An account being taken between the mortgagor 
and the mortgagees, sums due from one to thq 
other during the continuance of the mortgage 
should be included. The principle in such cases 
is that as money becomes due to the mortgagor 
at any given time, it should be deemed to have 
been recovered by the mortgagor by a corres- 
ponding decrease in the amount payable to the 
mortgagee. 4 A. L.J. 176, Ref. {Pxillan and 
Niamatullah, JJ.) Banwari Singh v. Sakhraj 
Singh. 135 I.C. 248=1. R. 1932 All. 72= 
1931 A. L.J. 421=A.I.R. 1931 All. 585. 

Clog on redemption. 

g, 60 — Clog on redemption — Clause pro- 

viding for mortgagee's perpetxuil possession of 
raiyati lands. 

A stipulation in the mortgage-deed that the 
raiyati lands which formed part of the mortgaged 
property would remain in the possession of the 
mortgagee and would not be restored to the 
mortgagor on the redemption of the mortgage is 
a clog on the equity of redemption. (Fazl Ah, 

J. ) Sapnf.swar Pati V. Brundaban Panda. 6 
R.P. 474=148 I.C. 429=A.I.R. 1934 Pat. 
397. 

S. 60 — Clog on redemption— Permanent 

lease subsequent to mortgage. 

Quaere : Whether a permanent lease subsequent 
to a mortgage would amount to a clog on the 
equity of redemption. (Patkar and Broomfield, 
JJ.) Parashram V. Lakshmibai. I.R* 1931 
Bom. 509=134 I.C. 701=33 Bom.L.R. 755 
=A.I.R. 1931 Bom. 399. 

Ss. 60 and 72 — Clog on redemptiofi— Pro- 
vision for payment of gilandazi expenses at time 
of redemption — Liability of mortgagor to pay. 

A “clog” is an impediment and refers to a 
condition which is manifestly to the advantage of 
the mortgagee and which unduly fetters th,e 
mortgagor’s right to redeem the property on pay- 
ment of what is legitimately due from him. If 
the parties agree, as part of the contract of mort- 
gage, to certain terms which are fair and advan- 
tageous to both parties and are not inconsistent 
with or repugnant to the contract itself, such a 
condition cannot necessarily be construed as a 
clog on the equity of redemption. But if the 
condition is penal, oppressive or unconscionable, 
or if the mortgage, taking advantage of his posi- 
tion in relation to the mortgagor, has, by insert- 
ing it, unduly fettered the mortgagor’s right to 
get back the property, it would obviously be a 
clog. The parties tq a inortgage-d#ed, in order 
to avoid future disputes, dealt with certain items 
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of expenses including gilandajsi, to be incurred 
in future in respect of the mortgaged property 
and mutually agreed that half the expenses would 
be borne by the mortgagees and the other half 
by the mortgagor. It was also definitely pro- 
vided that if the mortgage was redeemed on the 
due date, the share of gilandazi expenses borne 
by the mortgagee was to be paid along with the 
mortgage money. 

Held, (1) that the contract was obviously to 
the advantage of both parties and that the stipu- 
lation could not be regarded as a clog on the 
equity of redemption; (2) that the contract did 
not necessarily deprive the mortgagees of the 
rights they had under S. 72 of the T. P. Act, 
independently of the provision ii* question. {Fazl 
All, /.) Bisheswar Dayal v. Ciiedi Singh. 
156 I.C. 926—8 JR.P. 41—16 Pat.L.T. 91= 
A.I.R. 1935 Pat. 157. 

S. 60 — Clog on redemption — Provision 

regarding rebuilding of property — Stipulation as 
to payment of sum spent with interest at 2 per 
cent. — Validity. 

A mortgage-deed contained a clause to the effect 
that a mortgagee would be free to build or re- 
build the house and that in the case of redemp- 
tion, the mortgagor would pay the amount of the 
money spent over the building or rebuilding with 
interest at 2 per cent, per aiiutim. 

Held, that the stipulation did not amount to a 
clog on the equity of redemption and was en- 
forceable. (Mukerji and Bennet, JJ.) Sabra- 
TAN V. Dhanpat Gadariya. 54 All. 1041=143 
I.C. 409=1. R. 1933 All. 245=1932 A.L.J. 
1021=A.I.R. 1933 All. 70. 

-S. 60 — Clog on redemption — Stipulation in 


T. P. ACT, S. 60. 


-S. 60 — Clog on redemption — Test — Post- 


mortgage — Failure to pay — Effect of — Equity qf 
redemption zvhen lost. ; 

A stipulation in the mortgage-deed that the ^ 
mortgage will be foreclosed if the mortgage i 
money is not paid does not extinguish the mort- j 
gage, on failure to pay the mortgage money and : 
the right of redemption is not lost. The equity j 
of redemption can only^be lost either by a fresh j 
agreement between the parties or by foreclosure 
proceedings. In the absence of either, the entry 
recording mutation in the name of the mortgagee 
as owner is of very little help in the determina- 
tion of the point. (Sri Vastava and Rachpal 
Singh, JJ.) Harihar Bakhsh Singh v. Lachh- 
MAN Singh. 9 Luck. 657=149 I.C. 543=6 
R.O. 567=11 O.W.N. 559=A.I.R. 1934 

Oudh 246. 


-S. 60 — Clog on redemption — Test of. 


The postponement of redemption for a long 
period in a mortgage is not necessarily or per se a 
clog on redemption. What has to be seen is 
whether the effect of such a covenant is to post- 
pone redemption for an unduly long period with- 
out any corresponding advantage to the mortgagor, 
or whether circumstances are such as to indicate 
that the stipulation postponing redemption is un- 
reasonable and oppressive and intended to fetter 
the right to redeem. 

Held, that in the circumstances of the case, 
a stipulation postponing redemption for 50 years 
was not a clog. (Tapp, J.) Bansi Lal v. 

Wl=145 I.C. 1016 


;:34 P.L.R. 902=/ 


1933 Lah. 373. 


ponement of redemption for 55 years on onerous 
terms to mortgagor. 

The true test to see whether claims in a mort- 
gage-deed amount to a clog on the equity of re- 
demption is not to look to the events as they have 
happened but to see whether such events might 
have happened. Where a mortgage-deed post- 
poned redemption for 55 years and fixed the 
value at the time of redemption at a figure far 
in excess of the then probable value of the pro- 
perty and the deed was full of onerous covenants 
for the mortgagor. 

Held, that there was a clog on the redemption 
and the mortgagor was entitled to redeem before 
that expiry of the period fixed. (Wazir Hasan, 
C. J. and Smith, J.) Har Dayal Singh v. Ram 
Singh. 9 Luck. 151=6 I.R. (Oudh) 65=145 
I.C. 669=10 O.W.N. 973=A.I.R. 1933 

Oudh 460. 

Default clause. 

S. 60 — Default clause — Construction Pro- 
vision for. Recovery of Money Before Expiry 
OF PERIOD limitation — See Limitation Act, Art. 

132. A.I.R. 1931 All. 537. 

Further charge. 

S. 60 — Further charge — Clog on equity of 

redemption — Usufructuary mortgagee advancing 
further money to mortgagor — Stipulation for 
redemption only on payment of both amounts — 
Validity of. 

It is perfectly legitimate for a usufructuary 
mortgagee who advances money .subsequently to 
his mortgagor to have a stipulation in the sub- 
sequent document that the land would not be 
redeemed unless the amount due to him under, 
both the prior and the subsequent documents is 
paid up and hence the mortgagor cannot redeem 
the original mortgage alone unless the subsequent 
mortgages are also paid up. Case-law Ref. 
(Jailal and Agha Haidar, //-) Mahomed Khan 
V. Chandi vShah. 147 I C. 193:i=6 R.L. 358 
=35 P.L.R. 236=A.I.R. 1933 Lah. 864. 

Indivisibility of mortgage. 

S. 60-^Indivisibility of mortgage — Ex cep' - 

iions tO' — Assignment of part of equity of redemp^- 
tion to stranger— Release of part of 'estate by 
mortgagee — Right of mortgagee to enforce arrears 
on ivhole estate — Prejudice to stranger. 

A mortgage for an entire sum is from its very 
purpose indivisible. It is not competent to a 
mortgagee to release the share of an individual 
mortgagor by receiving from him what he may 
conceive to be his rateable share, and any pay- 
ment made by an individual mortgagor can only 
he properly treated as made for the whole body 
of mortgagors and should be credited in reduc- 
tion of their joint-debt. This rule has its in- 
ception in cases where there has been a severance 
of interest of the mortgagees or of the mort- 
gagors. Sections 60 and 67 (d) of the Transfer 
of Property Act indicate two such instances. 
Other exceptions to the rule as to indivisibility of 
mortgages are cases where the mortgagee recog- 
nises a partition of the mortgaged property among 
the co-mortgagors or where there has been a 
severance of the interest of the mortgagors with 
the consent of the mortgagee, as for example, 
where a part has been ^rc^viously redeemed. 
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Where the splitting up of the security has been 
permitted and recognised by the mortgagee sub- j 
sequent to the creation of a charge in favour of i 
a third party, the general rule will apply, namely, 
that the rights of persons who have acquired an 
interest in the mortgaged estate, since the 
making of the mortgage, of which the mortgagee 
has notice, cannot be defeated or impaired by any 
subsequent arrangement to which they are not 
parties. If the mortgagee, with notice that the 
equity of redemption in a part of the mortgaged 
property has been conveyed, releases any part 
of the mortgaged estate, he must abate a propor- 
tionate part of the mortgage debt against such 
purchaser. 30 C. 755; 15 C.W.N. 800; 1 C.L.J. 
337; 2 C.L.J. 202 ; 33 Cal. 613; 6 C.L.J. 46 
and 28 M. 555, Ref. {Mukerji and Cnha, //.) 
H. V. Low & Co., Ltd. v. Pulinbehartlal 
S iNGHA. 143 I.C. 193=59 Cal. 1372=1. R. 
1933 Cal. 372=A.I.R. 1933 Cal. 154. 

Kat kobala. 

.g. 60 — Kat ^o&a/o— Redemption— Pay- 


ment of principal and interest — Account of rents 
and profits — Liability of mortgagee. See T.P. 
Act, Ss. 76 and 77. 53 C.L.J. 380. 

Partial redemption. 

__S. 60 — Partial redemption — Transferee of 
part — Equitable considerations — Conduct of mort- 
gagee . See Mortgage— Redemption— Partial 
Redemption. 37 C.W.N. 424=A.I.R. 1933 
Cal. 588. 

[Reversed on T^. P. Appeal. 61 Cal. 849.] 

g . 60 — Partial redemption — Mortgagee 

giving up claim against purchaser of part of 
property in Court— Right of purchasers of other 
portions to piece meal redemption. See Mort- 
gage — Redemption, partial. 61 C.L.J. 560= 
A.I.R. 1935 Cal. 667. 

S. 60 — Partial redemption — Right of 

transferee of part of mortgaged property — Release 
by mortgagee of part of property— Effect, 

If a mortgagee, with notice that the equity 
of redemption in a part of the mortgaged pro- 
perty has been conveyed, releases any part of 
the mortgaged estate, he must abate a propor- 
tionate part of the mortgage debt as against such 
purchaser: and that latter is, under S. 60, T. P. 
Act, as it .stood before the amendment of 1929, 
entitled to claim partial redemption, i.e,, of his 
property only. But notice or knowledge to the 
mortgagee of the transfer of equity of redemption 
is necessary; in the absence of such notice or 
knowledge, a release by the mortgagee will not 
give rise to any equities on which the transferee 
can claim partial redemption. {Mitter and JWd- 
Nair, JJ,) Ramballav Saha v, Bhagaban 
Chandra Seal. 38 C.W.N. 833=61 Cal. 894 
=59 C.L.J. 473=152 I.C. 429=7 R.C. 272 
=A.I.R. 1934 Cal. 775. 

60 — Partial redemption — C&-mortga~ 


ffors — Sale of share of eqmty of redemption by 
one — Acquisition of mortgagee rights by vendee 
— Right of other co-mortgagor to redeem pcprt. 
To bring a case within the rule, in S. 60 of 
the Transfer of Propeerty Act, allowing piece- 
meal redemption, it is not necessary that the 
share in the equity of redemption acquired by the 
mortgagee should be specified. One of two co- 


T. P. ACT, S. 60. 

mortgagors sold his equity of redemption to five 
others, one of whom subsequently obtained an 
assignment of the entire mortgage rights from 
the mortgagee. The other mortgagor having 
sued to redeem his half .share, alleging that the 
integrity of the mortgage had been broken up; 
held, that S. 60, T, P. Act applied to the case, 
and that the plaintiff could be given a decree 
for redemption of his share in the mortgaged 
property. (Srivastava and Nanavutty, JJ,) Sar- 
faraz V. Mohammad Salim. 6 R.O. 614= 
150 I.C. 140=11 O.W.N. 933=A.I.R. 1934 
Oudh 348. 

Period for redemption. 

S. 60 — Period for redemption — If can be 

reduced by the^ Court. 

Periods such as forty years for redeeming a 
mortgage cannot be reduced by the Court where 
otherwise there is nothing unconscionable in the 
agreement. 36 All. 195 (P.C.) and A.I.R. 1929 
Lah. 523, Rcl. on. (Johnstone, J.) Lal Singh 
V. Kartar Singh. I.R. 1931 Lah. 249 — 130 
I.C. 57=A.I.R. 1930 Lah. 1060. 

Redemption suit. 

Ss. 60 and 92 — Redemption suit— Decree 

in redemption suit simply providing for dismissal 
of suit in default of paym^it — Right to redeem, 
if extinguished — Second suit for redemption — 
Maintainability. 

The right to redeem is a right conferred upon 
the mortgagor by enactment, of which he can 
only be deprived by means and in manner enacted 
for that purpose, and strictly complied with. If 
the decree in a redemption suit departs from the 
form required by S. 92, T. P. Act, and 
simply provides that in case of default by the 
plaintiff in payment, “his case will stand dis- 
missed” and no payment of the mortgage-money 
is made, the decree cannot be construed to be an 
order of a Court extinguishing the right to re- 
deem within the meaning of the proviso to S. 60, 
and a second suit for redemption is properly 
maintainable. ,(J^ord Russell of Killowen,) 
Raghunath Singh v. Hansraj Kunwarl 61 
I.A. 362=56 All. 561=60 C.L.J. 337=39 
C.W.N. 9=1934 M.W.N. 1065=15 Pat. L.T. 
697=36 Bom.L.R. 1189=151 I.C. 37 — A.L. 
R. 1934 P.C. 197=7 R.P.C. 47=40 L.W. 
390=1934 A.L.J, 900=11 O.W.N. 1092= 
4 A.W.R. 368=A.I.R. 1934 P.C. 205=67 
M.L.J. 813 (P.C.). 

S. 60 — Redemption suit— Possessory mort- 
gage — Tacking bond by mortgagor — Suit for 
redemption — Right of mortgagee to claim bond 
amount — Question of limitation. 

In a suit by a mortgagor for redemption of 
his possessory mortgage, the mortgagee is en- 
titled to insist on the payment of the sum due 
under the tacking bond, if he is otherwise en- 
titled to it, regardless of the question whether 
his suit on foot of that bond, if brought at the 
time of the redemption suit, would be barred by 
limitation. Redemption cannot be allowed unless 
the plaintiff pays the principal and interest due 
under the tacking bond. (Pullan and Niama- 
tullah, JJ.) Paras Ram Chaubey v. Sheo 
Dha Pandey. I.R. 1932 All. 440=138 I.C. 
492=1932 A.L.J. 595=A.I.R. 1932 All. 

558. • • • 
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S. 60 — Redemption suit — Successive suit i 

— Maintainability, 

A prior decree for redemption which simply 
specified the amount due under the mortgage and 
contained no default clause by which on default 
of payment on any particular date the mortgagor 
would be barred from his right to redeem does 
not put an end to the relationship of mortgagor 
and mortgagee and so does not bar a second suit 
for redemption within the period of limitation. 
43 B. 334 ; 32 Bora.L.R. 933. Foil.; 43 B. 703, 
Dist. {Patkar and Broomfield, JJ.) Govind 
Gangadhar V. Narayan Damodar. I.R. 31 
Bom. 507=134 I.C. 699 (2)=33 Bom.L.R. 
844=A.I.R. 1931 Bom. 480. 

Right to redeeiq.^ 

S. 60 — Right to redeem— Assignee of 

mortgagee. 

A zamindar made a usufructuary mortgage of 
his zamindari without sir in 1867. Subsequently 
in 1895 he executed a usufructuary mortgage of 
his sir. Plaintiff took an assignment of his first 
mortgage in 1900 and the defendant of the second 
mortgage in 1910. In 1913 plaintiff purchased the 
equity of redemption in the property covered by 
both the mortgages and instituted a suit against 
the defendant for redemption of the mortgage 
of 1895 relating to sir. 

Held, that the plaintiff was entitled to redeem. 
(Mears, C. J . and Sen, /.) Ram Das v. Parma- 
nand Gtr. I.R. 1931 All. 349=131 I.C. 45 
=12 L.R. 148 (Rev.)=15 R.D. 341=1931 
A.L.J. 162=A.I.R. 1931 All. 238. 

S. 60 — Right to Redeem — Benamidar mort- 
gagor — Transferee from. 

A transferee from the heirs of a benamidar 
mortgagor can maintain a suit for redemption. 
29 C.L.J. 434 and 45 Cal. 909 (P.C.), Rel. on. 
{Sundaram Chetty, /.) Mahomed Sheriff 
Sahtb zf. Syyed Kasim Saheb. 6 I.R. (Mad.) 
33=145 I.C. 230=38 L.W. 266=1933 M.W. 
N. 642=A.I.R. 1933 Mad. 635. 

S . 60 — Right to redeem — Default of mort- 
gagee!^ — Sale for arrears of rent — Purchase by 
mortgagee — No bar to redemption. 

A raiyati holding was mortgaged and the mort- 
gagee undertook to redeem a prior mortgage and 
pay the rent of the holding but he neither re- 
deemed the mortgage nor paid the rent and 
when the holding was sold for arrears of rent, 
including the rent for two years prior to the 
mortgage, he bought it in the name of another 
person. In a suit for the redemption of the 
mortgage, 

Held, the fact that another person, who was 
not the mortgagor, shared responsibility with the 
mortgagee for a wrongful omission would not in 
the circumstances of the case give him a right 
to derive benefit from the omission at the ex- 
pense of the mortgagor and the sale was no bar 
to. the redemption. {Saunders, /.) Ram 
Kishore Pande V. Jegarnath Rai. 151 I.C. 
255=7 R.P. 77 (1)=A.I.R. 1934 Pat. 307. 

S. 60 — Right to redeem — Mortgage by 

conditional sale— No foreclosure taken^Redempr 
Hon. 

Where mortgage was by conditional sale and 
no proceedings were taken to foreclose it, mort- 
gage could be redeelnefl. ^{Bhide, /.) Pal 


Singh v. Bhola Singh. 149 I.C. 969=6 R.L. 
771 (2)=A.I.R. 1934 Lah. 242. 

S . 60 — Right to redeem — Person interest- 
ed in a share only" — Right to redeem the whole 
property. 

It is not correct to hold that in all circum- 
stances and irrespective of any considerations, the 
right as well as the liability of the owner of a 
part of the equity of redemption is to redeem 
the whole. The question whether the Court 
will allow the redemption on the whole of the 
mortgage at the instance of a person entitled to 
a part only of the equity of redemption, must 
depend on the circumstances of each case and 
the rights acquired by the mortgagee or by third 
parties subsequent to the mortgage. 38 M. 310, 
Ref. {Mukerji and Guha, JJ.) H. V. Low & 
Co., Ltd. v. Pulinbiharjlav. Singh a. 59 Cal. 

, 1372=143 I.C. 193=1. R. 1933 Cal. 372= 
j A. I.R. 1933 Cal. 154. 

S . 60 — Right to redeem — Purchaser of 

■ portion of right of rede^nption . 

■ A mortgage is in law indivisible, and a pur- 
chaser of a portion of the right of redemption 

' has a right to redeem the whole mortgage if he 
I desires to do so. (Baguley and Ba U, JJ.) 

• Bank of Cheitinad, Ltd. v. C. T. A. C. T. 
Firm. 7 R.R. 8=150 I.C. 692=A.I.R. 1933 
' Rang. 392. 

S. 60 — Right to redeem — Terms of docu- 

' m'ent. 

The mortgage deed provided for a term of ten 
years but there was also a clause to the effect 
that the mortgagor would be entitled to redeem 
the property if he paid within ten years. 

Held, that the term as to duration having been 
distinctly mentioned, the mortgagor could not 
' sue for redemption before the expiry of ten 
years. 

Quaere'. Whether if the mortgagor could sue 
for redemption before that period, if the mort- 
gagee commits a breach of contract. {Mukerji 
and Allen, JJ. ) Akbar Husain z/.* Shah Ahsa- 
nul Haq. I.R. 1931 All. 843=134 I.C. 459 
=A.I.R. 1932 All. 155. 

S . 60 — Right to redeem — Preliminary 

^ decree for foreclosure — Effect of. 

> A preliminary decree for foreclosure does not 
extinguish the right of the mortgagor to redeem 
I the mortgage. 7 I.C. 50, Foil. {Mukerji and 
! Bennet, JJ.) Mohan Lal v. Ram Charan. 
I.R. 1931 All. 244=130 I.C. 196=1931 A. 
|L.J. 265=A.I.R. 1931 All. 223. 

S. 60 — Right to redeem — Prior and sub- 
sequent mortgagees — Failure to implead in res- 
1 pective suits — Right to redeem from transferee. 

I A who was the owner of certain fields mort- 
I gaged the same in 1900 to B and in 1909 to C. 

I B brought a suit in 1912 and obtained a final 
i decree for sale in 1914. In those proceedings 
j however C was not impleaded. A few days after 
I the decree A sold his rights to D. In 1916 in 
, execution of the sale-decree the mortgaged pro- 
I perty was brought to sale and purchased by E 
who obtained possession in 1918. In 1921 C sued 
upon his mortgage and he impleaded E who did 
not wish to redeem but pleaded paramount title. 
D paid the amount due on the mortgage to C. 
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D sued B to redeem the mortgage effected in 
favour of jE. ' 

Held, that D was entitled to redeem E, (Mao | 
nair, J,C.) Lakhmi Chand v, Janardhan. 141 i 
I.C. 144=1. R. 1933 Nag. 39=28 N.L.R. I 
247=A.I.R. 1932 Nag. 154. 

S . 60 — Right to redeem — Property subject \ 

to two mortgages leased to Hindia father and , 
stranger — Father paying mortgage decree on one I 
mortgage — Stranger not contributing — In suit on j 
other mortgage son entitled to redeem whole. 

The son is as a member of the joint family 
entitled to redeem as much property as his father 
could have redeemed. The property, which was 
subject to two mortgages, was taken on lease by 
a Hindu father and a stranger. After a decree 
was passed on one of the mortgages, the father 
redeemed the mortgage by joint family funds the 
stranger contributing nothing. In suit on the i 
other mortgage the son is entitled to redeem j 
whole and not only, one-fourth, although father ' 
declined to redeem. Section 60 is no bar to the | 
owner of the equity for redeeming the whole j 
mortgage amount. A.I.R. 1925 Pat. 57 and; 
A.I.R. 1921 P.C. 125, Rel. on. (Grille, A. J.C.) I 
Ananda Pandurang V. Uttamrao. 6 I.R. 
(Nag.) 12=29 N.L.R. 77=144 I.C. 521= 
A.I.R. 1933 Nag. 44 (2). 

Splitting integrity. 

See also Partial Redemption — Redemption, 
supra. 

S. 60 — Splitting integrity — Indivisibility 

of mortgage, supra. 59 Cal. 1372. 

S. 60 — Splitting integrity — Mortgage-debt 

— Apportionment of — Permissibility . 

An apportionment of a mortgage debt cannot 
be made without the consent of all the parties 
interested. (Broadway, C.J. and Monroe, J.) 
Pala Mal Narain Das v. Mahomed Ali. I.R. 
1933 Lah. 344=34 P.L.R. 1046=143 I.C. 
364=A.I.R. 1933 Lah. 129. 

S. 60 — Splitting integrity — Mortgagee 

purchasing sJiare of mortgaged property — Pur- 
chaser from some mortgagors — No right to re>- 
deem entire mortgage. 

Where the mortgagees purchase a share out of 
the property mortgaged to them the integrity of 
the mortgage is broken and therefore, it is not 
open to the purchaser from some of the mort- 
gagors to redeem more than the share purchased 
by him. (Mukerji, Ag. C.J., King and Niamct- 
tulla, JJ.) Jagannath Kunwar v. Jatpal. 55 
All. 359=1. R. 1933 All. 108=142 I.C. 410 
=1933 A.L.J. 151=A.I.R. 1933 All. 257 
(F.B.). 

S. 60 — Splitting integrity — Partial re- 

demption — Splitting mortgage — Mortgagees ac- 
quiring part of mortgaged property — Right to 
proceed against other poperrty. 

Where a mortgage has been split by reason of 
the mortgagee having become the owner of two 
of the mortgaged properties, he is entitled to 
claim onl> a proportionate amount of the mort- 
gage money from the other remaining party. 
31 M. 419 and 34 L.W. 125, Foil. ; 40 M. 968 
(F.B.), Dist. (Madhavan Nair, J.) Somat 
NATH SwAYi V. Karji Ananta Patnaik. 1931 
M.W.N. 891=135 I.C. 911=1. R. 1932 Mad. 
.239=A.I.R. 1932 Mad. 18. 


T. P. ACT, S. 60. 

— -^S. 60 — Splitting integrity^Partial re- 
demption — First mortgagee purchasing mortgaged 
properties in execution — Second mortgagee of 
one of the properties — Rights to redeem first 
morfgade. 

Whei-e the first mortgagee obtained a decree 
on his mortgage without impleading the second 
mortgagee and purchased properties in execution 
including the one mortgaged to the latter and on 
failure to get possession, brought a suit against 
the second mortgagee, who claimed to redeem 
all the properties. 

Held, that the integrity of the mortgage secu- 
rity having been broken up by the purchase of 
the mortgaged properties by the plaintiff, he 
could not be compulsorily redeemd in to to and 
that the second* mortgagee could only redeem the 
property mortgaged to him. 48 C. 22 (P.C.), 
Ref.; 8 P.L.T. 81; 11 P.L.T. 595 ;52 I.C. 512, 
Foil. (Wort, J.) Amir Chand v. Moti Pande. 
I.R. 1931 Pat. 511=134 I.C. 959=12 Pat. 
L.T. 769=A.I.R. 1931 Pat. 434. 

S. 60 — splitting integrity — Partial redemp- 

tion--Scveral mortgagors — Right to redeem 
portions on proportionate payment — Purchase by 
mortgagee of part — Effect. 

Where the unity of the mortgage is broken up 
by the mortgagee purchasing a portion of the 
mortgaged property, the other owners of the 
equity of redemption are entitled to redeem their 
shares on payment of that proportion of the 
mortgage debt, which is the same as the pro- 
portion which the value of their share bears to 
the whole mortgaged property including the 
portion bought by the mortgagee. {Bagulcy 
and Mackney, JJ.) U San Ba v. San Shwe 
Z iN. 151 I.C. 627=7 R.R. 95 (2)=A.I.R. 
1934 Rang. 372. 

S. 60, proviso— -C/ofir on redemption — 

Permanent lease by mortgagor to mortgagee — 
Validity. 

Certain lands were given in usufructuary mort- 
gage for three years to secure an advance of 
Rs. 800 by the mother of the owner who was a 
minor in 1886. In 1889, he, being a major, gave 
a Zarpeshgi of the same lands and other lands 
to the mortgagee for five years for a considera- 
tion of Rs. 466-3-0. Being unable to put the 
mortgagee in possession of the additional land'*, 
the mortgagor granted in 1890 a permanent lease 
of the mortgaged lands and some other lands to 
the sons of the mortgagee for a salami of Rs. 300. 
Subsequently he executed a Zarpeshgi of all the 
lands to the mortgagee. The mortgagor died in 
1909, and in 1917 the manager of his estdte, 
appointed under the Chota Nagpur Encumbered 
Estates Act, repaid all the sums due to the mort- 
gagee under the three mortgages of 1886, 1889 
and 1890 and thereafter recovered rent from the 
sons of the mortgagee. In 1927, the mortgagor^, 
son sued for redemption and for an account 
challenging the lease of 1890 as being a clog on 
the equity of redemption and therefore void. 

Held, that a permanent lease by a mortgagor 
to a mortpgce was not necessarily or always 
void as being a clog on the equity of redemption, 
but that on the contrary, the proviso to S. 6&, 
T. P. Act, contemplated that the equity of re- 
demption might be* extiftgtfished without limiting 
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the method of extinguishing it by sale of the 
equity of redemption to the mortgagee; that the 
mortgage and the lease, viewing the transaction 
as a whole, could be held to form one transac- 
tion, and that the lease could not be challenged 
on the ground of unfairness or otherwise. 
{Agarwala and Rowland, JJ . ) Ramdhani Sahu 
V, Pitamdar Singh. 155 I.C. 972=7 R.P. 
649=16 Pat.L.T. 119=A.I.R. 1935 Pat. 

353. 

Ss. 61 and S9-Pi.— Consolidation — Mort- 
gage by manager — Another mortgage by subse- 
quent manager agreeing to pay it along with first 
— Agreement amounts to contract to consojidate. 

Where a father in a joint family executes a 
mortgage and after his death Ijjs son, the then 
manager, executes aiiothcer mortgage agreeing 
to repay the second loan along with the first 
then the agreement amounts to a contract to con- 
solidate, for the expression “mortgagor” includes 
also his heirs and survivors. 18 Bom. 591, Dist. 
(Sri Vastava and Rachhpal Singh, JJ.) Harihar 
Bakhsh Singh v. Lachhma Singh. 11 O.W. 
N. 559=9 Luck. 657=149 I.C. 543=6 R.O. 
567=A.I.R. 1934 Oudh 246. 

S. 61 — Contract to the contrary — Provi- 
sion in later deed of mortgage for simultaneous 
redemption of first and second mortgages — Right 
to redeem one only. See T. P. Act, Ss. 59-A 
AND 61. 153 I.C. 307=7 R.O. 319=11 O.W. 

N. 1601=A.I.R. 1935 Oudh 213. 

S. 61 — Mortgagors by their suhsequeiit 

documents stipulating not to sell or mortgage till 
previous mortgage zvas paid — Subsequent docu- 
ments created further charge. 

A stipulation on the part of the various mort- 
gagors that they would not mortgage or sell the 
property previously mortgaged till the money due 
on the subsequently executed document by them 
had been paid makes the previously mortgaged 
property, security for the payment of the money 
subsequently borrowed by them by various mort- 
gages and such documents create further charges 
on the property previously mortgaged. The 
agreement that the mortgagor .shall pay the 
amount due on the subsequently executed bond 
by one he redeems the prior mortgage is an 
agreement to create a charge on the property 
previously mortgaged. (Mukerji, Ag. C. J. 
King and Niamat-ullah, JJ.) Jagannath Kun* 
WAR V. JAIPAL. 55 All. 359=1. R. 1933 All. 
108=142 I.C. 410=1933 A.L.J. 151=A.I.R. 
1933 All. 257 (F.B.). 

[D. 36 P.L.R. 195 (197).] 

S. 62 (b) — Construction — 'Term' — Re- 
demption of usufructuary mortgage — One day in 
sixtieth year fixed — Clog on redemption — Suit 
filed earlier if premature. 

Where a mortgage deed of 1898 provided that 
the mortgagor could redeem only on one day 
during the sixtieth year and if they failed to do 
so their right should be extinguished and the 
assignee from the mortgagor sued for redemption 
of the mortgage: 

Held, that the condition amounted to a clog 
on the equity of redemption and that the suit 
for redemption was not premature. 

Per Young, J , — ^The word ‘term’ in S. 62 (h) 
must be read ' to me&n®a reasonable term or a 


T. P. ACT, S. 61. 

term which does not amount to a denial of the 
right to redeem. 

Per Sulaiman, J . — No hard and fast rule can 
be laid down as to when a covenant amounts to 
a clog on the equity of redemption. The Court 
has to take into account all the circumstances as 
they then existed and all the terms of the mort- 
gage deed and then consider whether the cove- 
nant in dispute is so hard and unconscionable as 
to nullify for all practical purposes the right of 
redemption or the exercise of the right is re- 
stricted in such an unreasonable manner as prac- 
tically to deny it. {Sulaiman and Young, JJ.) 
Bhullan V. Bachcha Kunbi. 53 All. 580= 
I.R. 1931 All. 376=131 I.C. 520=1931 A. 
L.J. 324=A.I.R. 1931 All. 380. 

S . 63 — A c cession — M eaning . 

Per Sulaiman, J . — Where only a temporary 
structure is put up without any intention that 
it should be a permanent fixture to the land, it 
would be difficult to call it an accession to the 
mortgaged property within the meaning of S. 63 
or S. 70. {Sulaiman, King and Sen, JJ.) 
Nannu Mal V. Ram Chander. 53 All. 334= 

I. R. 1931 All. 497=132 I.C. 401=1931 A.L. 

J. 273=A.I.R. 1931 All. 277 (F.B.). 

S. 63 — Accession— Mortgagee acquiring 

occupancy rights. 

The acquisition of the occupancy rights of the 
raiyats by the mortgagees should be treated as 
an accession to the mortgaged property. A mort- 
gage by a zarpeshgi lease was taken by two 
families and a non-transferable occupancy hold- 
ing was purchased by the lessees, 

Held, that both familities were mortgagees and 
the two families by acquiring occupancy lands 
separately could have no better right in them 
than what they had if they had acquired them, 
jointly and as such the occupancy rights acquired 
formed an accession to the mortgaged property. 
1929 Pat. 730, Rel. on; 59 I. A. 366=63 M.L.J. 
116, Dist. {Mohammad Noor and Dhavle, JJ.) 
i\\RMESHWAR RaI V. RaMRUDRA PrASAD SiNHA. 

158 I.C. 162=8 R.P. 178=A.I.R. 1935 Pat. 
360. 

S. 63 — Accession to mortgaged property 

— Khoti land — Purchase of occupancy rights by 
mortgagee. 

During the currency of a mortgage of Khoti 
lands, the mortgagee purchased Khoti nisbat lands 
in the village from the occupancy tenants with- 
out the permission of the mortgagor. The mort- 
gagors sold the equity of redemption to the 
mortgagee and two years later sold a share in 
the Khoti nisbat lands, purchased by the mort- 
gagee, to the plaintiff. 

Held, that, whether the lands are regarded as 
Khoti Khasgi land or as khoti nisbat, they should 
be treated as an accretion to the mortgaged pro- 
perty which vested in the mortgagors on redemp- 
tion and were included in the sale of all the 
“privileges and rights” of the mortgagor to the 
mortgagee and that the plaintiff acquired no right 
to the same by his subsequent purchase. 20 Bom. 
L. R. 681, Foil. {Beaumont, C.J. and Broomr 
field, J.) Kondu Ramji v. Mahadev Gopal. 
I.R. 1932 Bom. 553=139 I.C. 812=34 Bom.. 
L. R. 855=A.I.R. 1932 Bom. 526. 
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■ S. 6^^Accession — Right of mortgagor to 
claim — Erection of stable — R^noval of materials. 

It is only in case separate enjoyment or posses- 
sion is not possible that the accession should be 
delivered, with the property to the mortgagor by 
the possessory mortgagee. Where a stable was 
built on the mortgaged property by the posses- 
sory mortgagee, 

Held, that the mortgagee could remove the 
materials of the stable without injuriously affect- 
ing the other property. (Mukerji and Bennet, 
//.) Durga Sii anker V. Gang A Sahai. I.R. 
1933 All. 145=142 I.C. 889=1932 A.L.J. 
493=A.I.R. 1931 All. 500. 

S. 63 — Applicability — Suit on first mort- 
gage — Decree and Court sale — Subsequent suit 
by second mortgagee — Temporary structures 
erected by purchaser — Whether liable to be sold 
in latter suit. 

Where in execution of a decree on a first mort- 
gage, a person purchased the property and 
erected a structure of a temporary nature on the 
land and subsequently the second mortgagee sued 
and obtained a decree, 

Held, that the property including the structure ‘ 
could be put up for sale and that the purchaser 
was not entitled to remove the materials. Condi- 
tions for applicability of S. 63 stated. (Sulai- 
man, King and Sen, //.) Nannu Mai^ v. Ram 
Chander. 53 All. 334=1. R. 1931 All. 497 
=132 I.C. 401=1931 A.L.J. 273=A.I.R. 
1931 All, 277 (F.B.). 

S. 63 — Accretions to mortgaged property 

— Subordinate tenures acquired by mortgagee for 
his own benefit — Right of mortgagor to — S, 90, 
Trust Act. 

Section 63 of Transfer of Property Act cannot 
be read as entitling the mortgagor to recover on 
redemption acquisitions made by the mortgagee 
for his own benefit in circumstances which do not 
bring him within S. 90 of the Indian Trusts Act. 
The mortgagor is not entitled on redemption to 
treat subordinate tenures acquired by the mort- 
gagee for his own benefit as accessions to the 
mortgaged property without regard to the ques- 
tion whether the mortgagee had any special ad- 
vantage by reason of his position as mortgagee 
in acquiring them. 6 I. A. 145 ; 5 Cal. 198 
(P.C.), Ref. to. 17 C.W.N. 586, Disapproved. 
(Sir John Wallis.) Sorabjee v. Dwarkadas 
Ranchhoddas. 59 I. A. 366=1. R. 1932 P.C. 
245=138 I.C. 557=36 C.W.N. 947=9 O.W. 
N. 728=56 C.L.J. 65=1932 M.W.N. 864= 
34 Bom.L.R. 1310=15 N.L.J. 63=36 L.W. 
381=193 A.L.J. 889=A.I.R. 1932 P.C. 199 
=63 M.L.J. 116 (P.C.). 

S. 63” A — Improvements — *'Kacha” kotha 

— Mortgage — Right of. 

Mortgagee is not entitled to compensation for 
the “kacha” kotha built by him on the mortgaged 
property. He can only remove the material. 
{Bhide, /.) Pal Singh v. Bhola Singh. 149 

I.C. 969=6 R.L. 771 (2)=A.I.R. 1934 Lah. 
242. 

— S. 65 — Duty of mortgagor — Previous enh 
encumbrances — No duty to disclose. 

Section 65 enumerates implied contracts by 
mortgagor and does not cast any duty upon him 

* Q. D.-tni-222 
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to make any disclosure of previous encumbranccs.^ 
(Subhedar, A. I.C.) Ramkrishna Nandram 
V. Ganesh Narain. 30 N.L.R. 303=150» 
I.C. 20=6 R.N. 279=35 Cr.L. J. 1063=1934 
Cr.C. 658=A.I.R. 1934 Nag. 149. 

S. 65 (a) — Purchaser of mortgaged pro/- 

perty — Right to deny validity of mortgage. 

A purchaser of mortgaged property at a sale 
in execution of a decree is a representative of 
the mortgagor and is estopped from denying the 
validity of the mortgage if the mortgagor him- 
self could not be permitted to deny its validity. 
36 All. 141, Foil. {Mukerji and Bennet, JJ .) 
Sarju Prasad v. Karum Ullah. I.R. 1932' 
All. 572=139 I.C. 695. 

S. 65-A»-Zj^aj^ by mortgagor of house 

plot— Validity. 

The lease of a house-site by the mortgagor is 
invalid when the same is not by a registered 
document and is not one in the ordinary course 
of the management of property. (Bagulcy and 
Mackney, JJ.) V. E. A. Chettyar Firm v. 
Sein Htaung. 159 I.C. 1038=A.I.R. 1935 
Rang. 420. 

S. 65-A — Mortgage ivith possession — 

Covenant by mortgagor not to grant lease — Perr 
manent lease in contravention — Validity — Right of 
lessee to restrain waste by mortgagee — Suit for 
injunction — Maintainability. 

If a mortgagor grants a permanent lease after 
a mortgage with possession, or a lease, not in 
the usual course of management, the same is not 
binding on the mortgagee who can take steps to 
oust the lessee. When there is a covenant by the 
mortgagor in the mortgage -deed not to grant a 
lease during the subsistence of the mortgage and 
if a lease is granted by the mortgagor in violation 
of the covenant, the mortgagee can ignore the 
lease by putting an end to the lessee’s posses- 
sion. But as between the mortgagor and the 
lessee, it is a valid lease and the lessee has aU- 
undoubted right to redeem ; and having the right 
to redeem, he has the right to see that his equity 
of redemption is not rendered less valuable by 
acts on the part of the mortgagee. He is there- 
fore entitled to restrain waste on the part of 
mortgagee and to sue him for an injunction to- 
restrain such waste on the part of the mortgagee 
in possession. {R. C. Mitter, J.) Basanta 
Kumar Das v. Adarmani Gufia. 164 I.C. 
241=9 R.C. 179=40 C.W.N. 57. 

S. 65-A — Mortgagor in possession — Lease 

by — Auction purchaser, not bound. 

A lease by a mortgagor in possession subse- 
quent to a decree on the mortgage and pending 
execution cannot bind the mortgagee or the 
auction-purchaser who stands in the shoes of the 
mortgagee. The lease is affected by lis pendens 
and the tenant cannot invoke S. 50 of the T. P. 
Act with regard to the rent paid in advance. 
{Baker, J.) Girdharlal v. Liladhar I.R. 
1932 Bom. 7=134 I.C. 1223=33 Bom.L.R. 
1123=A.I.R. 1931 Bom. 539. 

S . 65-A — No fit-retrospective effect. 

The new provision contained in S. 65-A has no 
retrospective operation. {Jwala Prasad and 
James, JJ ) Dasain Sahu v. Mt. Ramdulari 
Kuar. 10 Pat. 332=«.R. 19ft Pat. 329= 
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133 I.C. 169=12 Pat.L.T. 206=A.I.R. 
1931 Pat. 210. 

S. 65-A — Simple mortgagor in possession 

— Permanent lease by — If binding on purchaser in 
execution of mortgage-decree, 

A simple mortgagor in possession of mort- 
gaged property is entitled in the ordinary course 
•of management of the property, to lease it out 
permanently, irrespective of its effect on the mort- 
gagee, provided it is not collusive fraudulent, or 
destructive or permanently injurious to the pro- 
perty so as to render the mortgagee’s security j 
insufficient and the purchaser of the property in ! 
execution of the mortgage-decree is not entitled 
to turn the lessee out. (Ganga Nath, J.) Niader I 
SiNOH V. Ram Chander. 154 x.C. 1009=7 R. . 
A. 844=1925 A.W.R. 421=1935 A.L. J. 360 i 
=A.I.R. 1935 All. 511. 

S. 66 — Commutation, of rent by mortgagor 

— Validity of — Right of mortgagee to question. 

In India the legal title continues in the mort- i 
gagor Avho is entitled to manage the property 1 
without any restriction or limitation, so long as 
the value of the security is not impaired. Where 
a mortgagor in possession commuted the pro- 
duce rents due from his tenants into cash rents, 
the mortgagee cannot impeach the cummutation 
or set it aside at least so long as it was an honest 
conversion at a fair and reasonable rate. (Ross 
and Chatter ji, JJ.) Beni Prasad v. Parmesh.- 
w.\R SiNOH. I.R. 1931 Pat. 281=132 I.C. 
361=12 Pat.L.T. 121=A.I.R. 1931 Pat. 
193. 

S. ^b^Lease for three years — Validity. 

The mortgagor in possession may make a 
lease conformable to usage in the ordinary 
course of management, for instance, he may create 
a tenancy from year to year in the case of agri- 
cultural lands or from month to month in the 
case of houses. But it is not competent to the 
mortgagor to grant a lease on unusual terms or to 
alter the character of the land or to authorise 
its use in a manner or for a purpose different 
from the mode which he himself had used it 
before he granted the mortgage. This view is 
now embodied in the new S. 65-A of the Act. 
So a lease by mortgagor for three years is not 
binding on the mortgagee. (Page, C. J. and 
Mya Bu, J.) M. P. M. S. Firm v. Ko Pyu. 10 
Rang. 210=1. R. 1932 Rang. 171=138 I.C. 
213=A.I.R. 1932 Rang. 113. 

[R. 65 M.L.J. 826 (830).] 

S. bt-^^Permanent lease — Poiver to grant. 

Prior to the introduction of S. 65-A in 1929 the 
mortgagor in possession of the property in the 
case of a simple mortgage was entitled to transfer 
or deal with the property in any way he liked 
provided the mortgagees security was not ren- 
dered insufficient. He could grant permanent 
leases subject to the same condition and so the 
mortgagee who purchases the property in exe- 
cution of his own decree is not entitled to eject 
the mokarrari lessee without showing that his 
security was prejudicially affected. (Jwala Pror 
sad and James, JJ.) Dasain Sahu v. Mt. 
JIamudulari ^ Kuar. 16 Pat . 332=1 . R . 1931 
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i Pat. 329=133 I.C. 169=12 Pat.L.T. 206= 
I A. I.R. 1931 Pat. 210. 

; [R. 65 M.L.J. 826 (831).] 

! S. 66 — Mortgagors pow^r to lease — Scope 

I of — Mortgage by jenmi of equity of redemption 
— Subsequent reneival of kanom demise by jenmi 
— Not binding on mortgagee. 

The power of the mortgagor to lease (before 
S. 65-A was introduced) was limited by the rule 
that the mortgagor must not by his act render 
the security insufficient or do anything that is 
not necessary for the prudent management and 
enjoyment of the income while he is entitled to 
it; and the burden of proving that the security 
is unimpaired by the lease is on the lessee. The 
two conditions for the exercise of the right to 
lease by the mortgagor are that: (1) the mort- 
gagor must be in possession to exercise the right 
in question ; and (2) the lease must be the 
usual mode of management of the property. The 
appellants were tenants on kanom demise from a 
jenmi who mortgaged the equity of redemption 
to the respondents by simple mortgage. Sub- 
sequent to the mortgage, the appellants paid fur- 
ther sums and obtained renewals. The respond- 
ents brought a suit on their mortgage, purchased 
the property in execution and then sued to re- 
deeem the original kanoms. The appellants con- 
tended to the renewals were binding on the res- 
pondents as kanom was the usual and accustomed 
mode of enjoyment of the property and that the 
property and that the mortgagor was competent 
to grant a lease. 

Held, (i) that the renewals materially dimi- 
nished the value of the property; («) that the 
subsequent advances were in the nature of subse- 
quent mortgages; (Hi) that kanom, though com- 
mon, was not the prudent way of enjoying the 
property. From every point of view, the mort- 
gagor was not competent to grant the renewals 
which were, therefore, not binding on the res- 
pondents. (Krishnan Pandalai, J.) Moidunni 
Haji V. Madhavan Nair. 1933 M.W.N. 347= 
38 L.W. 921=148 I.C. 1115=6 R.M. 575= 
A. I.R. 1933 Mad. 876=65 M.L.J. 826. 

S. 66 — Permanent lease by mortgagor — 

Validity. 

A mortgagor cannot grant a perpetual lease in 
so far as it impairs the security of the mortgagee 
and affects prejudicially his rights as such. 15 
O.C. 239 ; 2 O.L.J. 276 and 9 O.L.J. 317, Foil. 
(Raza and Bisheshwar Nath, JJ.) Manthura 
V. Jagmohan Singh. I.R. 1931 Oudh 292= 
132 I.C. 532=6 Luck. 546=14 O.L.J. 280 
=8 O.W.N. 131=15 R.D. 80=12 L.R. 67 
(Rev.)=A.I.R. 1931 Oudh 256. 

S. 67 — Anomalous mortgage — Right of 

sale — Absence of express provision in deed — 
Effect of. 

Per Dhavle, J. — The rights and liabilities of the 
mortgagor and mortgagee in an anomalous mort- 
gage are no doubt determined by their contract 
as evidenced in the mortgage-deed (provided no 
question of local usage arises) ; but the terms 
of the deed may easily import a sale. The fact 
that there is no express provision in the deed 
giving the mortgagee a right of sale will not 
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disentitle him to such relief, if a power of sale 
be implied from the terms of the deed. 
(Wort and Dhavle, JJ.) Raja Janki Nath 
Ray V. Syed Asad Reza. 14 Pat. 560=158 I. 
C. 738=8 R.P. 211=16 Pat.L.T. 757=:A. 
I.R. 1936 Pat. 211. 

— S. Applicability — Statutory charge 

under S. 205, Calcutta Municipal Act. See Cai> 
CUTTA Municipal Act. S. 205. A. I.R. 1934 
Cal. 862. 

S. 67 — Applicability — Combination of sim- 
ple and usufructuary mortgage — Possession not 
obtained — Right of mortgagee to sue for mort- 
gage money, 

A mortgage, though in form usufructuary, con- 
tained a clause by which the profits were to be 
applied primarily towards the interest and the 
balance, if any, towards the principal and if the 
interest and principal were not paid within five 
years, the land was to be sold to the mortgagee. 
The mortgagor on the same day passed a rent 
note for the property, undertaking to pay rent 
therefor. Possession continued with the mort- 
gagor who did not, however, pay any rent. In 
a suit for the mortgage amount after the expiry 
of five years from the date of mortgage. 

Held, that the two rights of the mortgagee, 
the right to possession and the right to be paid, 
were independent and that the mortgagee was 
entitled to sue for the mortgage money under 
S. 67 even though he may have given up pos- 
session. 1 Pat. 350 and 34 Bom.L.R. 462, Ref. 
(Baker, /.) Pinto v, Narayan. 141 I.C. 471 
=I.R. 1933 Bom. 94=34 Bom.L.R. 984= A. 
I.R. 1932 Bom. 558. 

— — S. bl ^Applicability — Mortgage for term — ■ 
Provision that in default of regular payment of 
interest — Mortgagee to have right to recover 
whole amount — Default— Mortgage money, if 
becomes *duP, 

A mortgage-deed for a term of six years pro- 
vided that it the mortgagor failed to pay the 
interest or compound interest for any two periods 
of six months in full, the mortgagee should have 
the right to recover the whole amount due with- 
out waiting for the full term. The mortgagor 
failed to pay in full two instalments of interest i 
and the mortgagee sent him a notice demanding 
payment of the mortgage-money within a month, 
and filed a suit on the expiry of the one month. ' 

Held, that the suit was not premature as the 
mortgagee was not bound to wait for the whole I 
term, default having been made in the pay- 
ment of interest; and that the option given to ' 
the mortgagee did not contravene the provisions i 
of S. 67 of the T. P. Act. (Nanavutty and ■ 
Thomas, JJ.) Rajendra Bahadur Sin{jh v. j 
Raghubir Singh. 151 I.C. 856=7 R.O. 149= 1 
11 O.W.N. 1141=A.I.R. 1934 Oudh 473. ; 

S. 67 — Contract to the contrary — Right ! 

to foreclose or redeem postponed for five years — j 
Suit for foreclosure — Limitation. j 

The enforcement of the right to foreclose is 
•controlled by any contract to the contrary. If 
the effect of the clause in the mortgage-deed be 
4hat neither the mortgagor had the right to repay 
the mortgage-money and to redeem the mortgaged 


I T. P. ACT, S. 67. 

I property nor the mortgagees had the right to 
j re-call the mortgage-money and to sue for forc- 
, closure before the expiry of five years, limitation 
for a suit for foreclosure is calculated from the 
I first date after the expiry of the five years. In 
‘ such a case, limitation does not start earlier even 
if the mortgagees had bargained for possession 
and never got it. (Waeir Hasan, C. J. and 
, Bisheshivar Nath, J.) Ram Sarup Singh v. 
Gaya Prasad. I.R. 1932 Oudh 334=139 I.C. 
61=9 O.W.N. 280=A.I.R. 1932 Oudh 178. 

— — S. 67 — Applicability — Mortgage for term 
— Default clause — Acceleration of period for pay- 
ment— Exercise of option. 

Neither S. 67fnor any other section of the T. 
P. Act lays down any provision in regard to 
the time when the mortgage money is lo become 
due. It is to be determined in each case upon 
the terms of the contract between the parties. 
Ordinarily when a mortgage-deed fixes a period 
for payment the mortgage-money becomes due at 
the expiration of the stipulated period. But if 
the mortgage-deed also gives the mortgagee an 
option to recover his money before the .stipulated 
period there is no reason why the mortgage- 
money should not be held to have become due 
as .soon as the mortgagee has exercised the option 
given to him. Where the mortgage-deed pro- 
vided that if the interest for two instalments 
be njl paid in full the mortgagees will have the 
option before the expiration of the period fixed 
to recover the whole of the amount due through 
Court. 

Held, that the mortgagee could exercise the 
option when the mortgagor committed default. 
(Bisheshivar Nath, J.) Raghbir Singh v. Kun- 
war Rajendra Bahadur Singh. 8 Luck. 488 
=I.R. 1933 Oudh 233=144 I.C. 279=10 O. 
W.N. 329=A.I.R. 1933 Oudh 237. 

[D. 56 A. 496 (501).] 

Ss. 67 and 68 — Rights under — Mortgage 

with possession of Sir land — Failure to deliver 
possession. 

If a person mortgages with possession his sir 
land and fails to deliver possession of the mort- 
gaged property to the mortgagee, the mortgage- 
money becomes payable under S. 68 of the T. 
P. Act and the mortgagee is entitled to a money 
decree for the same. But if the time stipulated 
for redemption expires, the mortgage-money be- 
comes due to the mortgagee under S. 67 and 
a decree for sale can be made under that section. 
(Srivasiava, J.) Abduu Rauf Khan v. SaJ^t 
Ram. 157 I.C. 657=8 R.O. 40=1935 O.W. 
N. 924. 

S. 67— Right to sue for sale — Puisne 
mortgagee, 

A mortgagee can sell the property as it stands 
at the date of his mortgage. When a decree 
is based on a puisne mortgage ex facie the rights 
under the decree are subject to prior incum- 
brances existing at the date of the second mort- 
gage. (Bisheshwar Nath and Pullan, JJ.) 
Mathura Prasad v. Ganshiam Das. I.R. 1931 
Oudh 319=132 I.C. 767=14 O.L.J. 233= 
8 O.W.N. 179=A. I.R. *1931 Oudh 157. 
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S. 67 — Security bond to Court— Enforce- 
ment in execution. See Execution— Security 
BOND. 60 Cal, 1298=37 C.W,N. 973. 

Ss. 67 and 58 (b) — Receiver— Can be ap- 
pointed in — Suit by simple mortgagee. See C. 
P. Code, O. 40, R. 1— Mortgage-suit. 34 P.L. 
R. 950 (1). 

__S. 67 — Right to sue for sale — Usufruc- 
tuary — Mortgagee empowered to sue for mort- 
gage-money if possession interfered with- -Ini- 
tial failure of mortgagor to deliver possession. 

Where the deed of usufructuary mortgage pro- 
vided that “if the possession of the mortgagees 
be interfered with in any way, the mortgagees 
shall have power to sue for delivery of posses- 
sion or realise the entire amount from person 
or property,” and the mortgagors failed to deli- 
ver possession of part of the mortgaged property. 

Held, that the clause contemplated a case where 
the mortgagee was at first put in possession and 
then dispossessed and did not apply to the initial 
failure of the mortgagors to give possession of 
the whole property, and that the mortgagee was 
only entitled to sue for recovery of possession 
plus mesne profits for three years and not for 
sale. (Mukerji and Bennett, JJ.) Gauri Singh 
V. Bechu Singh. I.R. 1933 All. 150=142 I. 
C. 779=1932 A.L.J. 1092=A.I.R. 1933 

All. 97. 

S. 67 — Right to sue for sale — Usufruc- 

iuary mortgage containing personal covenant to 

pay. 

A suit for sale on what is purely a usufructuary 
mortgage is incompetent even though a personal 
covenant to pay is embodied in the deed. {Addi- 
son and Agha Haidar, JJ.) Mohammad Abdul- 
lah V. Mohammad Yasin. I.R. 1933 Lah. 113 
=141 I.C. 377=34 P.L.R. 245=A.I.R. 
1933 Lah. 151. 

Ss . 67 and 58 (d) — Right to sue for sale — 

Usufructuary mortgage — Covenant to pay should 
he clear and unconditional. 

An usufructuary mortgagee as such can only 
continue to enjoy the mortgaged properties till 
redemption. He has no right to institute a suit 
for sale of the properties, unless the mortgage- 
deed contains, apart from the words merely indi- 
cating the time and the mode of redemption, an 
express personal covenant to pay the money. 
But any such covenant should be clear and un- 
conditional in the undertaking to pay. On a 
construction of the deed in question. 

Held, that the deed contained no personal 
covenant to pay, so as to entitle the plaintiff to 
sue for sale of the mortgaged property. (Case- 
law discussed.) (Curgenven and Sundaram 
Chetty, JJ.) Damodara Shanbhogue v Chan- 
DAPPu Pufary. 56 Mad. 892=1933 M.W.N. 
1251=38 L.W. 161=148 I.C. 1028=6 R.M. 
558=A.I.R. 1933 Mad. 613=65 M.L.J. 194. 

— ; S. 67 (a) — Power to appoint — Receiver — 

Simple mortgagee — Personal remedy given up. 
See C. P. Code, O. 40, R. 1 — Mortgage suit. 
A. I.R. 1933 Mad. 447. 

— Ss. 67 (a) and 68 (c) — Right to sue for 
sale — Usufructuary mortgage with right to rea- 
lise mortgageSfnoney ^frSm pfoperty. 
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Though a usufructuary mortgagee as such has 
no authority to sue for sale, where the personal 
covenant and the terms in which it is couched in 
the deed of mortgage disclose an intention that 
the mortgagee should be able to realise his mort- 
gage-money from the property mortgaged in the 
event of the mortgagor failing to secure the mort- 
gagee in the possession of the security, the mort- 
pagee is entitled to sue for sale. {Hasan, C. /. 
and Bisheshzmr Nath, /.) Ram Khilawan v. 
Ghulam Hasan. 8 Luck. 1190=141 I. C. 
464=1. R. 1933 Oudh 60=9 O.W.N. 1027= 
A. I.R. 1933 Oudh 35. 

S. 67 (d ) — Indivisibility of mortgage — 

Mahomedan mortgagor — Release of portion of 
property by mortgagee — Validity. 

Tt is no doubt the right equally of the mort- 
gagor as well as of the mortgagee to keep a 
mortgage indivisible but this is by no means art 
invariable rule of law. It is primarily the inter- 
est of the mortgagee to insist that the integrity 
of the mortgage should not be broken up but it 
is always open to him to release a portion of the 
mortgaged property from the mortgage lien and 
the mortgagors cannot dispute his right so to do 
provided that no additional burden is cast on any 
porion of the mortgaged premises. Where the 
parties arc Mahomedans the share of each of the 
heirs of the original mortgagor is defined by law 
and the mortgagee can, in such a case give up 
his morgage lien on the share of any one of the 
mortgagors by making a proportionate reductioi: 
of the mortgage-money and enforce his mortgage 
for the balance as against the shares of the other 
heirs who are on the record. 4 P.L.T. 698; 29 
C.W.N. 51; 25 C.W.N. 594; 30 Cal. 755, Ref. 
to. {Kulwant Sahay and Khaja Mahomed Noor, 
JJ.) Walfiyatunnissa Beg am v. Chalakhi. 
10 Pat. 341=1. R. 1931 Pat. 260=132 I.C. 
100=12 Pat.L.T. 28=A.I.R. 1931 Pat. 164. 

— — S. 67 (d) — Indivisibility of mortgage — 
Several mortgagees — Mortgagee-deed specifying 
amounts borrozved from each — Suit by one for 
his share of mortgage-nwney — Maintainability. 

It cannot be disputed that ordinarily a mort- 
gage is indivisible both as regards the mort- 
gagees and the mortgaged security. Where, 
however, there is severance of interests as bet- 
ween the mortgagees with the consent of the 
mortgagor, the position is different so far as the 
frame of the suit is concerned. Accordingly, 
where the mortgagor states in the deed that he 
has borrowed specified amounts from each set of 
the mortgagees and that he has created a common 
charge in favour of all of them on the property 
therein specified, it is open to each set of mort- 
gagees to sue for their share of the mortgage- 
money by sale of the entire mortgaged property, 
impleading their co-mortgagees as defendants if 
the latter refuse to join as plaintiffs. {Niamor 
tullah and Alls op, JJ.) .Lachhmi Narain v. 
Babu Ram. 154 I.C. 437=7 R.A. 761=1935 
A.W.R. 169=1935 A.L.J. 749=A.I.R. 
1935 All. 391. 

— S. 67 (d) — Indivisibility of mortgage — 
Several mortgagees— Suit by one for his share 
of debt abandoning the security — Maintainability 
—Proper course. 
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A suit brought by one of several mortgagees 
to recover his share of the mortgage-debt is not i 
maintainable. The only proper course is for the | 
co-mortgagee to implead the other mortgagees as 
defendants and sue for a decree for the entire 
amount or the sale of the entire mortgaged pro- 
perty. He cannot get a decree for his share of 
the mortgage-debt or a sale of a part of the 
mortgaged property. The same principle applies 
even where one of the mortgagees chooses to 
abandon the security. (Sulaiman, C. J. and 
Canga Nath, J.) Ram Sarup v. Kunji Lal. 
159 I.C. 48=8 R.R. 383=1935 A.L.J. 188 
=1935 A.W.R. 116=A.I.R. 1935 All. 263. 

S. 67 (d)— Indivisibility of mortgage — 

Suit for share of mortgagcrmoney — Decree in 
plaintiff* s favour. 

Where the plaintiffs sue for their proportion of 
the mortgage -money, the other persons who could 
have any possible interest in the mortgage secur- 
ity being added as parly defendants, there is 
nothing in S. 67 (d), T. P. Act which prevents 
the passing of a decree in favour of the plain- 
tiffs. {Guha, J.) Haidar Ali Khondkar z \ 
Mahomed Satiuddin Kazi. I.R. 1932 Cal. 28! 
=134 I.C. 1068=54 C.L.J. 113=A.I.R. I 
1932 Cal. 34. j 

S. 67-A — If retrospective. 

S. 67-A does not apply to mortgages executed 
before 1st April, 1930. A person in whose favour 
a mortgage was executed before 1st April, 1930, 
A person in whose favour a mortgage was exe- 
cuted before 1st April, 1930, acquit cd the right 
or title of a mortgagee before that date and there- 
fore any remedy or any proceeding in respect of 
such right or title in a suit on that mortgage 
v/ould be in no way affected by S. 32 of Act 20 
of 1929 and could be enforced or instituted as 
if Act 20 of 1929 had never been passed. 30 
N.L.R. 265=144 I.C. 326=A.I.R. 1933 Nag. 
171, Overrule^d. (Grille, J. C., Subhedar and 
Pollock, A. J. Cs.) Laxmtbai v. Kondba, 31 N. 
L.R. Supp. 1=8 R.N. 139=159 I.C. 758= 
A. I.R. 1935 Nag. 226 (F.B.). 

S. 67-A — If retrospective. 

The provisions of S. 67-A can have no ap- 
plication to a mortgage made or effected before 
1st April, 1930. (Ba L cmd Dunkley, JJ.) V. 
R. S. Cheitiar Firm v. Ya Ya. 150 I.C. 678 
=7 R.R. 6 (1)=A.I.R. 1933 Rang. 377. 

S. 67-A — ^Applicability — Statutory charges 

under S. 205, Calcutta Municipal Act. See 
Calcutta Municipal Act, S. 205. A. I.R. 
1934 Cal. 862. 

S. 67-A — Applicability — Parties not the 

same. 

The rule enunciated in S. 67-A is not applica- 
ble when the parties to the two mortgages are 
not the same. In a case in which there were 
two mortgages on the same property, there were 
in the first deed three mortgagors, one of whom 
was not a party to the second deed. There were 
also three meu-tgagees, of whom only one was a 
party to the second deed and the second plaintiff 
who was a mortgagee under the second deed was 
not a party to the,first one. 
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Held, it was at least doubtful if the plaintiffs 
could sue on both deeds. (Carr, J.) Ko Aung 
Bye V. Ko Po Kyaing. I.R. 1931 Rang. 149 
=131 I.C. 725=A.I.R. 1931 Rang. 208. 

I l>S. 67-A — Construction — Principle. 

I Section 67-A of the Transfer of Property Act 
I is one which restricts the rights of mortgagees 
, and therefore must be construed strictly. (Lort 
Williams and Costello, JJ.) Corporation of Cal- 
cutta V. Kumar Arun Chandra Singha. 61 
! Cal. 1047=60 C.L.J. 312=153 I.C. 972= 
7 R.C. 414=38 C.W.N. 917=A.I.R. 1934 
Cal. 862. 

i . 67-A — ^Applicability — Suit on two 

security bonds ea^ecuted by same debtor in favour 
of same creditor. See Court-Fees Acr, S. 17 
—Applicability. 68 M.L.J. 316. 

: 7 “(as amended), S. 67-A — Object^Appli- 

cability of section to chargerholder. 

The intention of S. 67-A, T. P. Act is to 
compel a mortgagee who is entitled to the same 
kind of decree in respect of several mortgages 
over the property of the same mortgagor to con- 
solidate the mortgages and enforce them in a 
single suit provided he was not contracted out 
of his obligation. The same obligation is placed 
upon a charge-holder under S. 100; and the 
words “so far as may be” are inserted there be- 
cause the legislature realised that some of the 
provisions dealing with mortgages may be in- 
applicable to charges. The proviso that there 
may be a contract to the contrary is applicable to 
a charge by act of parties though it is inapplicable 
to a charge by operation of law. (McNair, J.) 
Corporation of Caixutta v. Kumar Arun 
Chandra Singha. 60 Cal. 1470=149 I.C. 24 
(2)=6 R.C. 547=38 C.W.N. 153=A.I.R. 
1934 Cal. 325. 

^S. 67-A— 7/ retrospective . 

Section 67-A is not retrospective. It docs not 
apply to a mortgage executed before the 1st 
April, 1930. (Carr, J.) Ko Aung Bye v. Ko 
P o Kyaing. I.R. 1931 Rang. 149=131 I.C 
725=A.I.R. 1931 Rang. 208. 

S. 67-A — If retrospective. 

Quaere. — Whether S. 67-A is retrospective. 
(Mahomed Noor, J .) Deonandan Prasad Singh 
V. Pearay Singh. 156 I.C. 479=8 R.P 8= 
A. I.R. 1935 Pat. 365. 

S. 67-A — Object of. 

The policy of the legislature in enacting S. 66-A 
of the T. P. Act is that the question between 
the mortgagor and mortgagee about all the mort- 
gages held by the latter be tried once for all in 
the same suit. 

Quaere: Whether S. 67-A is retrospective? 
(Mahomed Noor, 7.) Deonandan Prasad Singh 
V. Pearay Singh. 156 I.C. 479=8 R P 8 
=A.I.R. 1935 Pat. 365. 

— S. 67-A — Applicability — Two mortgages 
of different dates. 

A person who holds two mortgages of different 
dates must file a consolidated suit on both the 
mortgages and his omission to sue precludes him 
from filing a second suit. (Case-few discussed.) 
(Niyogi and Grille, A.J\Cs.) ^ Gadiram v. 
PuNAMCHAND. 30 N.L.R. 265=1. R. 1933 
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Nag. 232=144 I.C. 326=A.I.R. 1933 Nag. 
171. 

S. 68 — Applicability— Anomalous mort^ 

The rights and liabilities of the parties to an 
anomalous mortgage, via., a combination of three 
mortgages, usufructuary, simple and mortgage 
by conditional sale arc, according to S. 98, deter- 
mined by their contract as evidenced in the mort- 
gage deed. The provisions of S. 68 have no 
application thereto. (IVaair Hasan C.J. and 
Bisheshwar Nath, /.) Ram Sarup Singh v. 
Gaya Prasad. I.R. 1932 Oudh 334—139 I.C. 
61—9 O.W.N. 280=A.I.R. 1932 Oudh 178. 

S. 6S-^Applicability — Priority lost by 

mortgagee's mistake of laiv. 

A subsequent mortgagee took a mortgage in 
his favour knowing of a previous but unregistered 
mortgage in favour of another mortgagee. This | 
transaction was done under the impression that j 
even if the prior mortgagee was able to obtain 1 
registration of his deed, yet the deed in favour ^ 
of the subsequent mortgagee would take prece- | 
dcncc as it was first registered. 

Held, that S. 68, Transfer of Property Act ! 
had no application as that section was applicable j 
only to cases where the security was lost to the | 
moitgagee otherwise than by his own fault. 7 | 
I.C. 251, Dist. {Addison and Agha Haidar, JJ.) ' 
JowAND Singh v. Sawan Singh. 149 I.C. 
1030=6 R.L. 782=A.I.R. 1933 Lah. 836. I 

S . 68 — Suit under — Limitation— Starting 

jioint— Cause of action. See Limitation Act, 
Art.s. 116 AND 120. 151 I.C. 448. 

S. 68 — Scope. 

Section 68 only entitles a mortgagee to sue for 
the mortgage money when he is entitled to pos- 
session of the mortgaged property if the distur- 
bance of such possession takes place at the 
instance of the mortgagor or if some person who 
derives title tlirough the mortgagor. The mort- 
gagor cannot be held liable for the tortuous acts 
of .strangers who arc not under his control. (Jai 
Lai, J.) 134 I.C. 1116=1. R. 1932 Lah. 12 

=32 P.L.R. 561=A.I.R. 1931 Lah. 694. 

S. 68 — Usufructuary mortgage — ^Applica- 
tion for personal decree — Sustainability. See 
C. P. Code, O. 34, R. 6 — ^Usufructuary Mort- 
gage. 13 Lah. 259. 

S. 68 (i) (a) — Anomalous mortgage — 

Right to money decree. 

Where the mortgage v/as partly usufructuary 
and there was an express promise to pay the sum 
on a particular date and to redeem the land on 
that date, 

Held, that the mortgage w^as an anomalous one 
and that as the land could not be sold under 
S. 15, Land Alienation Act, in execution of any 
decree the mortgagee was entitled to give up the 
security and to obtain a simple money decree for 
the sum sued for. {Addison and Din Mahomed, 
JJ.) Qadir Parast Khan v. Mehr Nur Maho- 
med. 16 Lah. 612=158 I.C. 206=37 P.L.R. 
709=A.I.R. 1935 Lah. 103. 

■ S . 68 Q) (a)— Action for mortgage- \ 
money — Impliea coverffan}^. '' ' 


T. P. ACT, S. 68. 

Any action claiming the mortgage-moneys 
simpliciter must be made under S. 68 (a) of the 
, T. P. Act, if at all and there is no implied 
cov^cnant creating personal liability. {Wort, J.) 
Kirti Narayan 5ingh v. Surendra Mohan 
Singh. 7 R.P. 269=152 I.C. 897=A.I.R. 
1934 Pat. 624. 

S. 68 (1) (a) — Simple mortgagt — Condi- 
tional clause regarding possession — Personal cove- 
nant to pay interest, if negatived. 

The mere fact that the mortgagee is entitled to 
take possession in default of payment of the 
principal does not convert an otherwise simple 
into an usufructuary mortgage. Where a mort- 
gage is simple it must be held to carry with it a 
personal covenant to pay the principal and in- 
terest. {Coldstream and Bhide, JJ.) Socket 
Singh Hadayat Ullah. 13 Lah. 508=1. R. 
1933 Lah. 44=140 I.C. 363=33 P.L.R. 815 
=A.I.R. 193 Lah. 630. 

S. 68 (1) (b) — Applicability— Conditions 

—Conduct of mortgagor regarding transaction 
independent of mortgage, if a default or wrong. 

If S. 68 {b) is to be applied there must be 
proof that the reduction in the security was 
caused by the wrongful act or default of the mort- 
gagor. Where the mortgage deed provided that 
the mortgagee was to obtain possession but by 
a separate contract the parties agreed that the 
mortgagor should continue in possession on pay- 
ment of a certain rate, but the mortgagor sub- 
sequently moved the Revenue Court and got the 
rate of rent reduced and thereupon the mort- 
gagee sued under S. 68 (1) (b) . 

Held, that the transactions of mortgage and 
' lease were quite independent, that the mortgagor’s 
conduct in having the rent reduced was not a 
I default or a wrong and that the mortgagee was 
' not entitled to succeed. {Pul Ian and Niamatullah,. 
' JJ.) Boochi V. Nathi Ram. I.R. 1931 All. 
642=133 I.C. 402=A.I.R. 1932 All. 51. 

: S. 68 (1) (b)— under— Limitation — 

Starting point— Mortgage providing for three 
j months' notice for re-payment — Power of sale on 
default — Sale of property by prior mortgagee — 
; Deficiency. 

\ Certain mortgaged properties were brought to 
I sale by a prior mortgagee, but the price fetched 
I was not sufficient to pay the whole of the debt, 
j Plaintiff who was a second mortgagee then filed 
' a suit claiming that the mortgagor had failed to 
I pay the amount and that he (plaintiff) had lost 
his security in consequence of the wrongful act 
or default of the mortgagor in not paying up the 
interest or redeeming the prior mortgage. The 
second mortgage bond {i.e., plaintiff's) was 
! an ordinary on-demand bond, which provided 
inter alia, that on three months’ notice the mort- 
gagor would pay the amount due and that in de- 
fault the mortgagee or his nominees would be 
entitled to sell the property under the T. P. 

Held, that though under S. 68 (1) {h) ,T. P. 
Act, the mortgagee may require the mortgagor 
to give sufficient security for his debt, and on 
default of the mortgagor to sue for the mort- 
gage-money, yet there was a condition precedent 
to such a suit, namely, a notice to the mortgagor 
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requiring him to furnish another sufficient secu- 
rity for the debt; ?uid in the absence of proof 
of such a notice it cannot be held that limitation 
did not arise until the property was sold in exer- 
cise of the power of sale conferred on the mort- 
gagee, the bond being only an on-demand bond. 
(Beasley, CJ. and Butler, /.) Kamalambal 
v'. PuRUSHOTHAM Naidu. 152 I.C. 437=40 
L.W. 659=7 R.M. 228=A.I.R. 1934 Mad. 
644=67 M.L.J. 499. 

S. 68 (1) (b) — Right to sue for mortgagei- 

money on dispossession barred — Further cause of 
action. 

Where a usufructuary mortgagee is dispossess- 
ed .soon after entering into possession of the 
property but his right to sue for the mortgage- 
money on such dispossession is allowed to be 
barred by time, he has no further cause of action 
to sue for the mortgage-money on expiry of the 
term. (Wort, /.) Kirti Narayan Singh v. 
SuRENDRA Mohan Singh. 152 I .C. 897=7 

R.P. 269=A.I.R. 1934 Pat. 624. 

S. 68 — Construction — ''Mortgagor” in- 
cludes also heirs or assignees. 

It would be placing much too narrow a con- 
struction on S. 68 to limit the word “mortgagor” 
to the actual mortgagor himself. That section 
applies equally to the heir or assignee of the 
equity of redemption according to the ordinary 
rules of construction of Statutes. 

On a conveyance for value of lands subject to 
a mortgage, and expressed to be ,so conveyed, 
there is, in the absence of express agreement, an 
undertaking implied by law on the part of a 
purchaser to indemnify the vendor against per- 
sonal liability on foot of the mortgage. ( Ross 
And Chatter ji, JJ.) ..Jankt Saran Singh v. 
Syed Mahomed Ismail. I.R. 1932 Pat, 241 
=139 I.C. 525=13 Pat.L.T. 373=A.I.R. 
1932 Pat. 273. 

S. 68 (1) (c) — Suit under — Limitation — 

Starting point^MortgagoFs inability to pay land 
rev£nue. 

Where the mortgagee is deprived of his secu- 
rity in consequence of the default of the mort- 
gagor in paying the land revenue due on the 
land, time would not begin to run against the 
mortgagee until the default in payment of land 
revenue, which resulted in the .sale of the land, 
took place. Inability of the mortgagor is a de- 
fault within S. 68 (1) (c) . (Dimkley, /.) 
A^lagan V. Maung Po Peik. 151 I.C. 426=7 
R.R. 77=A.I.R. 1934 Rang. 227. 

— — S. 68 (1) (d) — Applicability — Mortgage 
by conditnonal sale. 

In a mortgage by conditional sale, in the absence 
of a specific agreement to that effect, it is not 
the duty of the mortgagor to put the mortgagee 
in possession of the property after the expiry of 
the stipulated period and the mortgagee is not 
entitled to sue for the mortgage-money for the 
failure of the mortgagor to do so. (Bhide, /.) 
Badri Das v. Besu. 6 I.R .(Lah.) 62=34 
P.L.R. 1055=145 I.C. 159=A.I.R. 1933 

Lah. 174. 

— S. 68 (1) (d) — Right to sue — Mortgage 
set aside in suit under S. 60, Punjab Tenancy 
Act, , 


T. P. ACT, S. 70. 

Where an occupancy tenant has alienated the 
occupancy tenancy without the consent in writing 
of the landlord and the alienation has been set 
aside at the instance of the landlord in a suit 
brought under S. 60 of the Punjab Tenancy Act^ 
the mortgagee is entitled to sue the mortgagor 
for refund of the mortgage-money. (Tck Chand,. 
Abdul Rashid and Rangi Lai, JJ.) Labh Singh 
V. Jamnun. 15 Lah. 751=7 R.L. 100=151 
I.C. 1=36 P.L.R. 233=A.I.R. 1934 Lah. 
853 (2) (F.B.). 

IF. 36 P.L.R. 478 (479).] 

— S. 69— Invalid mortgage — Power of sale. 

Section 69, T. P . Act, contemplates a sale in 
professed exercise of a power under a mortgage, 
which is a valid %nortgage ; and if the mortgage 
is not a valid one owing to invalid attestation, 
there cannot be a professed exercise of sale under 
the mortgage. (Blackwell, /.) Harkisandas 
V. Dwarkadas. 37 Bom.L.R. 913=161 I.C. 
374=8 R.B. 342=A.I.R. 1936 Bom. 94. 

— — S. 70— Accession — Electric installation on 
mortgaged property. 

Improvements, e.g., electric installation effected 
on the mortgaged property which are in the 
nature of fixtures and immoveable are accession 
to the mortgaged property and are liable for the 
mortgage charge. (Coldstream and Bhide, JJ.) 
Punjab and Sind Bank, Ltd. v. Kishen Singh 
Ghulab Singh. 16 Lah. 881=156 I.C. 795 
(2)=37 P.L.R. 883=8 R.L. 20=A.I.R. 
1935 Lah. 350. 

— S. 70 — Accession — Meaning. See S. 63 
—Accession. 53 All. 334. 

S. 70 — Accession — Meaning of — Mortgage 

of service inam free of assessment — Subsequent 
enfranchisement . 

By the terms of a deed of mortgage executed 
by the appellant in favour of the respondent, the 
mortgagee was to remain in possession of the 
property, for twelve years, and out of Rs. 30 
the estimated profits of the property was to 
appropriate Rs. 18 towards interest and pay 
Rs. 12 to the mortgagor. Before the expiration 
of the twelve years the service inam, which was 
the subject-matter of the mortgage and was freo 
of assessment, was enfranchised and converted 
into ryotwari tenure and the ordinary assessment 
imposed on it. 

Held, (i) the enlargement of the inamdaPs 
interest in the property consequent on the en- 
franchisement was an “accession” to the pro- 
perty. The term “accession” is not to be con- 
fined to physical acquisitions or additions to the 
mortgaged property. It may also be used to de- 
note the acquisition by the person in possession 
of outstanding interests in the property 5 C 
198 (P.C.); 33 C. 1212; 25 A. 46; 4 I.C. 357,. 
Ref. to. 

(ii) Such accession formed an addition to the 
mortgagee's security which could only be held on 
payment of the Government revenue, (Krishna 
Pandalai, J .) Ramamurthi v. Adenna. 1931 
M.W.N. 595. 

S. 70 — Accession— Mortgage of land and 

house—Subsequent pfantisig pf machinery for pei^ 
manent use. 
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Where the land containing a building is mort- 
gaged and machinery is subsequently planted in 
the building for permanent use, such machinery 
is an accession to the mortgaged property within 
the meaning of S. 70, T. P. Act. (Das and 
Broom, JJ.) R. M. P. C. Chettyar Firm v. 
SiEHDN's, Ltd. 11 Rang. 322=147 I.C. 283 — 
6R.R. 1S8=A.I.R. 1933 Rang. 195. 

— — S . 70 — A ccession . 

A semi pucca house built on mortgaged land 
is an accession to the land. {Baguley and Mack- 
ne\ JJ.) V. E. A. Chettyar Firm v. Sein 
Htaung. 159 I.C. 1038=A.I.R. 1935 Rang. 
420. 

S. 70 — Accession — Clearicxg of new latid. 

When the accretion to the original holding by 
clearing new land is considerable, the new clear- 
ing is not an accretion within the meaning of 

5 70. (Baguley.J.) Tay Gyi z/. Maung Yan. 

6 I.R. (Rang.) 117=146 I.C. 674=A.I.R. 
1933 Rang. 81. 

S . 10 — Applicahility— Representatives of 

mortgagor and mortgagee. 

Although S. 70 is applicable as between the 
mortgagor and the mortgagee only and not as 
against third party, there is no reason for re- 
stricting the scope of the section to accessions 
made by the mortgagor personally. The repre- 
sentatives of the mortgagee and the mortgagor 
would be governed equally by the rule, it being 
immaterial whether they arc merely heirs or 
subsequent transferees. A. I.R. 1931 All. 277, 
Appl. (Ba(Juley and Mackney, JJ.) V. E. A. 
Chutyar h'lRM V. Sein Htaung. 159 I.C. 
1038=A.I.R. 1935 Rang. 420. 

S , 70 — A pplkability— Representatives in 

interest of tnortgagor and mortgagee — Strangers. 

Section 70 regulates not only the rights and 
liabilities of mortgagors and mortgagees per- 
sonally but also the rights and liabilities of the 
representatives or successors-in-intercst of the 
mortgagors and mortgagees respectively. The 
section, hov/ever, does not apply to the case of 
strangers. (Sulaiman, King and Sen, JJ .)^ 
Nannu Mat. t. . Ram Chander. 53 All. 334 — 
I.R. 1931 All. 497=132 I.C. 401=1931 A. 
L.J. 273=A.I.R. 1931 All. 27 (F.B.). 

S. 70 — Accession — Accrual of ^ir rights 

in khudkasht land. 

A mortgagee can only obtain proprietary rights 
over the land, which was khudkasht at the time 
of. his mortgage, but subsequently has been de- 
clared sir at the settlement and the cultivating 
rights in such land will remain with the mort- 
gagors who will become occupancy tenants under 
S. 49 (1), Tenancy Act, although in the absence 
of the special enactment to the contrary the 
accrual of sir rights in khudkasht land would 
ordinarily be an accretion to the mortgaged pro- 
perty within the meaning of S. 70 T. P. Act. 
(Case-law discussed.) (Staples, A.J.C.) Ra- 
jESHWAR V, Mt. Rukhma. I.R. 1933 Nag. 
127=142 I.C. 603=29 N.L.R. 142=A.I.R. 
1933 Nag. 104. 

S . 70-YAppiicability — Auction purchaser 

on* earlier mortgage fere'tting*^ buildings — Suit on 
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later mortgage — Right to building. See Mort- 
gage — Improvements . 53 All . 334 (F . B . ) . 

S. 70 — Want of notice— If material. 

Per Sulaiman and King, JJ. — The question of 
want of notice is of no significance so far as 

S. 70 is concerned. (Sulaiman and King, JJ.) 
Nannu Mal v. Ram Chander. 53 All. 334 
=I.R. 1931 All. 497=132 I.C. 401=1931 A. 

L. J. 273=A.I.R. 1931 All. 277 (F.B.). 

S. 70 — Scope — Comparison. SeeT. P. 

Act, Ss. 51 and 70 — Scope. 53 All. 334. 

S. 70 — Accession — Mortgage of undivided 

share — Partition amongst cor sharers — Different 
share allotted to mortgagor— Improvements on 
substituted share. 

The improvements effected and new buildings 
constructed on properties allotted to the mort- 
gagor at a partition amongst co-sharers must be 
treated as accessions to mortgaged properties and 
as such available for the satisfaction of the mort- 
gagee's mortgage debt under S. 70, 111. (&). 
1 I. A. 106; 101 P.R. 1894; 20 Cal. .S33; 26 Cal. 
434; 24 All. 483 ; 35 Cal. 388; 6 C.L.J. 46 and 
98 I.C. 1039, Fol. (Tek Chand and Monroe, 
JJ.) Amar Singh 7>. Bhagwan Das. 14 Lah. 
749=35 P.L.R. 550=149 I.C. 104=6 R.L. 
652 (2)=A.I.R. 1933 Lah. 771. 

S. 72 — Money expended in supporting 

title of mortgagor — Addition to the mortgage 
money. 

A mortgagee in possession is entitled, by virtue 
of S. 72, to add to the principal money of his 
mortgage any money properly expended by him 
in supporting the title of his mortgagor. An 
express agreement is not necessary for this pur- 
pose. (Sir George Loivndes.) Parsotim Tha- 
KUR V. Lal Mohar Thakuk. 58 I. A. 254=10 
Pat. 654=54 C.L.J. 1=132 I.C. 721=35 C. 
W.N. 786=1931 A. L.J. 513=33 Bom.L.R. 
1015=10 Pat. 654=1. R. 1931 P.C. 209=1931 

M. W.N. 929=12 Pat.L.T. 683=34 L.W. 
76=A.I.R. 1931 P.C. 143=61 M.L.J. 489 
(P.C.). 

S. 72 — (jilandazi expenses — Agreement 

between mortgagor and mortgagee to share 
equally — Stipulation that mortgagor to pay share 
of expenses borne by mortgagee along with mort- 
gage money — Effect on rights of mortgage. See 

T. r. Act, Ss. 60 and 72 — Clog on Redemption. 
16 Pat.L.T. 91=A.I.R. 1935 Pat. 157. 

S. 72 — Payment of revenue — Right to add 

money paid, to principal is optional. 

Under S. 72, the mortgagee may, when he has 
paid land revenue for the preservation of the 
mortgaged property, add the money so paid to 
the principal money due on the mortgage and 
charge the mortgage rate of interest thereon, but 
this right is a permissive right which can be 
exercised by him at his option. It is not im- 
perative on the mortgagee to add this amount 
to the amount due under his mortgage; he can 
treat it independently as a simple money debt due 
under S. 69, Contract Act, if he desires to do so. 
(Dunkley, J .) Veerayya Konar v. M. V. E. 
V. E. Chettyar Firm . 160 I.C. 469=8 R.R. 
389=A.1.R. 1935 Rang. 438. 
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S. 72 — Payment of revenue-^Mortgage 

•decree-holder—Firit charge — Right to. 

The interest of the decree-holder in the secu- 
rity directed to be sold is pending sale, at least 
as great as that of a mortgagee before decree. 
The fact of his having obtained a mortgage de- 
cree before his claim to a lien arose is no suffi- 
cient reason for depriving him of such lien in 
respect of what are really salvage payments, 
payments made to prevent a sale for arrears of 
revenue. For such payments, he is entitled to a 
first charge on the sale proceeds in his mortgage 
suit. (Sir John Wallis.) Monohar Das v. 
HAZARTMULL...58 I. A. 341=59 Cal. 463=1. R. 
1931 P.C. 293=134 I.C. 645=1931 M.W.N. 
1163=34 L.W. 472=33 Bom.L.R. 1345= 
1931 A.L.J. 800=35 C.W.N. 1040=54 C.L. 
J. 125=8 O.W.N. 893=A.I.R. 1931 P.C. 
226=61 M.L.J. 343 (P.C.). 

S . 72 — Payment of revenue — Right to add 

same to principal. 

A service inam which was mortgaged was en- 
franchised. The mortgagor got the patta but did 
not pay the assessment and the mortgagee in pos- 
session was obliged to pay the same. 

Held, that the payment of the revenue was 
necessary to prevent “destruction of sale of the 
security” and the mortgagee was entitled to add 
it to the principal money due under the mort- 
gage. (Krishnan Pandalai, J.) Ramamurthi 
V. Adenna. 1931 M.W.N. 595. 

S. 72 — Permanent lease— Right of mort- 
gagee to enforce. See Mortgage — Lease. A. I. 
R. 1931 Bom. 399. 

^ S. 72‘^Payment of rent by nuortgagee 

claiming to be owner — Right to add to principal 
amount. 

The mortgagee has a right to add to the prin- 
<cipal money payments made by him towards rent 
which the mortgagor was bound to pay. This 
statutory rigfct is not affected by the fact that 
Tie professed to make those payments not as mort- 
gagee but as owner under a purchase found by 
the Court to be invalid. As soon as the convey- 
ance failed, the only capacity he could have occu- 
pied was that of a mortgagee. (1879) 4 A.C. 
391 ; Lord St. Leonards, etc.. Society v. Richards, 
(1841) 1 Ir. and War. 334. (Ross and Scroope, 
JJ.) Foodeni Sah V. Azhar Hussain Khan. 
10 Pat. 210=1. R. 1931 Pat. 254=131 I.C. 
814=A.I.R. 1931 Pat. 325. 

S. 72 — Right to grant permanent lease. 

A mortgagee cannot give a permanent lease. 
(Oakden, S.M. and Smith, J.M.) Mahomed 
Mian Khan v. Mahomed Ismail Khan. 14 

R.D. 585. 

; — S. 72 — Usufructuary mortgagee — Dispose 

session from property — Right to interest. 

Where a usufructuary mortgagee of certain 
properties was dispossessed from some of the 
items but he did not take steps to obtain addi- 
tional security for the debt. 

Held, that the mortgagee was not entitled to 
claim interest on the mortgage money on account 
of such dispossession. 29 I. A. 148, Rel. on. 
XGuha and Bartley, JJ.) Prasanna Kumar 
Ha'lbar V. Girish Chandra Ghosh. 149 I.C. 

Q D— 11-223 
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667=6 R.C. 613=37 C.W.N. 1162=58 C.L. 
J. 80=A.I.R. 1934 Cal. 149. 

— — S. 72, proviso— and effect of — Pay- 
ment of taxes — Demand or refusal, necessary. 

Where mortgagee pays taxes on the mort- 
gaged property and claims the amount along with 
the security advanced, it is necessary for him to 
show not only that he has expended sum which 
he claims but also that that expenditure was 
necessary in the sense that he had called upon 
the mortgagor to pay and he failed to take pro- 
per and timely steps to do so. Proviso to S. 72, 
T. P. Act, means that whenever a payment is 
made which it is intended to add to the security 
there must be given an oportunipty to the mort- 
gagor to pay and a failure by him to do so. 
(Braund, J .) U Sin v. U Tin Si. 160 I.C. 
314=8 R.R. 372= A. I. R. 1935 Rang. 473. 

S . 73 (as amended by Act XX of 1929) 

— Doctrine of substitution — Sale of part of mort- 
gaged property for arrears of revenue— Right of 
mortgagee to proceed against mortgaged property 
as zvell— Bengal Revenue Sale Act (1859), 5*. 54. 

Under the law as it stood before the amendment 
of 1929, the mortgagee had the right to the sur- 
plus sale proceeds only in a case where the whole 
of the estate has been sold for arrears of revenue. 
Under S. 73 of the T. P. Act, as amended in 
1929, the right of substitution has been conferred 
on him even where a portion only of the pro- 
perty has been so sold. But there is nothing in 
the section precluding the right of mortgagee to 
proceed against the mortgaged property also 
where by reason of S. 54 of the Bengal Revenue 
Sale Act, the sale of a portion of the estate was 
subject to encumbrance and the mortgage rights 
still subsisted. (Courtney Terrell, C. J. and 
Kulwant Sahay, J.) Kapurt Sahu v. Mathura 
Das. 6 R.P. 524=148 I.C. 972=15 Pat.L. 
T. 95=A.I.R. 1934 Pat. 209. 

S. 7 Z— Surplus sale proceeds — Mortgagor* s 

dues to Croivn — If entitled to priority. 

A property which was under a mortgage was 
sold by the Government for arrears of land 
revenue. Subsequent to the mortgage, the pro- 
perty was pledged to the Government to secure 
an agricultural loan advanced to the mortgagor, 
by the Government. After the revenue sale of 
the property, there was a surplus amount remain- 
ing which the Government wanted to attach to 
satisfy the loan it had advanced. 

Held, that so much of the surplus sale proceeds 
as amounted to the sum due to the mortgagees, 
were in effect, his property. The dues of the 
Crown were not payable out of the property of 
a prior mortgagee of the party who was indebted 
to the Crown. A.I.R. 1934 Rang. 8; A.I.R. 
1934 Rang. 321 ; 29 All. 537 and 34 All. 223, Ref. 
(Baguley and Mackney, JJ.) U Tiiet v. Town- 
ship Officer, Kawa.’ 160 I.C. 130=8 R.R. 
342=A.I.R. 1935 Rang. 409. 

S. 73 (3) — Prior encumbrance — landlord 

and^ tenant— Charge for rent— Enforceability 
against subsequent mortgagee . 

Landlord had a first charge for rent. The 
leasehold was mortgaged by the lessee. The 
landlord enforced his eflarfee for Vent, got a de- 
cree and the leasehold property sold in execution 
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of decree was purchased by the mortgagee, ihe 
landlord claimed out of the surplus sale pro- 
ceeds rent up to date of sale. 

Held, that the relationship of landlord and 
tenant continued up to the date of sale and not 
merely till the date of suit and he was entitled to 
rent up to the date of sale for which he was prior 
encumbrancer within the meaning of S. 73 
(3). {James, J .) Central Bank of India, 
Ltd. V. Sachindra Mohan Ghosh. 6 I.R. 
(Pat.) 6=144 I.C. 706=A.I.R. 1933 Pat. 
257. 


S, 74 {old Act)— ‘Applicahiliiy. 

The section docs not apply to a case where a 
purchaser from the widow having no interest in 
the equity of redemption pays off. a mortgage on 
the property which has been subsequently sold to 
a third person by the mortgagor. The section 
deals only with the right of subrogation, declared 
in favour of a subsequent mortgagee by his dis- 
charging a prior mortgage. {Smdaram C hefty, 
/.) Pichaiyappa Chetty V. Govindarajulu 
Mudaly. 130 I.C. 506=33 L.W. 78 — 1930 
M.W.N. 1190=A.I.R. 1931 Mad. 110. 


S. 74 (old Act)— Applicability-Sale in 

execution of mortgage decree — Rights of second 
mortgagee purchaser. 

Where the second mortgagee purchases at a 
sale held in pursuance ot a decree passed in a 
mortgage suit properly constituted, there is no 
reason to suppose that his rights are to be regu- 
lated by S. 74 or are confined to that section 
only. {Mukerji and Guha, JJ,) Kalipada 
Mukerjee V. Basanta Kumar Dutta. 59 Cal. 
117=35 C.W.N. 877=138 I.C. 177=1. R. 
1932 Cal. 427=A.I.R. 1932 Cal. 126. 

S 74 (old Act) — Right of subrogation— 


Principles applicable . 

The defendant executed a simple mortgage of 
his properties to one .S' in 1904. In 1912 he exe- 
cuted another simple mortgage deed in favour of 
P and directed the latter to discharge the prior 
debt. On the same date he executed a usufruc- 
tuary mortgage over the same property in favour 
of the plaintiff. P had failed to pay S with the 
result that the latter sued on the mortgaged pro- 
perty and realised the debt in Court sale. Plain- 
tiff deposited the decree amount under O. 21, 
R. 89, C. P. Code, and sued the defendant 
mortgagor for recovering the amount. It ap- 
peared that P who had been directed to discharge 
the prior mortgage was a benamidar of the 
plaintiff. Held, that the plaintiff was subrogated 
to the rights of the prior mortgagee by reason 
of his payment and that he was entitled to recover 
the amont paid from the defendant. Held, fur- 
ther, that the defendant’s right against P was to 
institute a suit to recover compensation for breach 
of contract. Principles of subrogation discussed. 
(Sen and Niamatullah, JJ.) Narain Pershad 
p. Narain Singh. 52 All. 1037=1. R. 1931 
All. 407=131 I.C. 599=1930 A.L.J. 1577 
=A.I.R. 1931 All. 40. 


S. 74 (old Act) — Mortgage sale — Payment 

by second mortgagee — Rights of second mortgage 
auctio/u-purchaser. 

Where a puifnc mpr^age^ pays off a prior 
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mortgagee, he would be subrogated to the posi- 
tion of the prior mortgagee, but that does not 
mean that the right of redemption on the part 
of the mortgagor judgment-debtor still remained 
in him or that even after the sale which has been 
confirmed he would be competent to enforce it as 
against the purchaser or purchasers at the sale. 
Even assuming that he still possesses that right, 
he could not prevent the purchasers from getting 
delivery of possession. {Mukerji and Guha, JJ.) 
Kalipada Mukerji v. Basanta Kumar Dutta. 
35 C.W.N. 877=59 Cal. 117=138 I.C. 177 
=I.R. 1932 Cal. 427=A.I.R. 1932 Cal. 126. 

S. 74 (old Act) — Applicability — Payment' 

of prior mortgagee by vendee, out of purchase- 
money reserved. 

If a person purchases property subject to two 
prior mortgages and the bulk of the price is re- 
tained by him for their discharge, his payment 
of the first mortgage would not entitle him to set 
up that mortgage as a shield against the claim of 
the second mortgagee, inasmuch as payment by 
him is really a payment of the mortgagor. More- 
over the doctrine of subrogation rests on the pre- 
sumed intention to keep alive the first mortgage 
as a shield against the puisne incumbrancer, but 
that presumption must be deemed to be rebutted 
when the purchase in question contemplates the 
discharge of the puisne incumbrancer by payment 
out of the purchase-money. {Shadi Lai, C.J. 
and Abdul Qadir, J.) Tulsi Ram v. Radha 
Kishen. 6 I.R. (Lah.) 264=146 I.C. 679' 
=A.I.R. 1933 Lah. 810. 

S . 74 (old Act) — Subrogation — Discharge 

of prior morigage-dectec. 

Where the major portion of the consideration _ 
of the mortgage has gone towards the full satis- 
faction of the derree on the previous mortgage, 
the subsequent mortgagees under S. 74 by subro- 
gation acquire the rights of the prior mortgagee- 
to the extent of the amount so expended. 
(Subhedar, A.J.C.) Harlal v. L^la Prasad. 
14 N.L. J. 77=1. R. 1931 Nag. 123=133 I.C. 
395=A.I.R. 1931 Nag. 138. 

S. 74 (Old Act) — Distinction between' 

rights of puisne mortgagee atid co^-mortgagor. 

Distinction between the right of subrogation 
conferred on the puisne mortgagee and co-mort- 
gagor pointed out. {Rankin, C. J., C. C. Ghose, 
Mukerji, Mallik and Guha, JJ.) Umar Ali v. 
Asmat All 58 Cal. 1 167=1. R. 1931 Cal. 409’ 
=130 I.C. 889=53 C.L.J. 154=35 C.W.N. 
409=A.I.R. 1931 Cal. 251 (F.B.). 

S. 74 (Old Act) — Subrogation— A prin- 
ciple of equity. 

The doctrine of subrogation proceeds upon prin- 
ciples of equity and cannot be availed of by a 
person who has not performed his own obliga- 
tion. {Shadi Lai, C. J. and Abdul Qadir, J.) 
Tulsi Ram v. Radha Kishen. 6 I.R. (Lah.) 
264=146 I.C. 679=A.I.R. 1933 Lah. 810. 

S. 74 (Old Act) — Applicability-— Payment 

by stranger. 

A stranger who has no previous interest in the 
property cannot, by paying off the mortgage on 
the property without the consent and much less 
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against the wishes of the mortgagor, claim to be 
subrogated to the rights of the mortgagee. 47 
M.L.J. 316; 89 t.C. 116, Not foil.; 40 M.L. 
J. 114; 111 I.C. 690, Foil.; 36 M. 426, Ref. 
{Beasley, C. J. and Walsh, J.) Adari Sanyasi 
V. Nookalamma. 54 Mad. 708=1. R. 1931 
Mad. 535=131 I.C. 487=34 L.W. 556=A. 
I.R. 1931 Mad. 592. 

S. 74 (Old Act) — Subsequent mortgagee 

— Money retained for paying off prior mortgage 
— Excess, if any, to he paid by mortgagor — Ex- 
cess paid by mortgagee — Priority in respect of. 

Where the mortgage-deed in suit was executed 
expressly with the object of discharging the 
prior usufructuary mortgage and money was 
left with the mortgagee for the purpose and the 
parties, contemplating the possibility of the money 
left with the mortgagee proving insufficient for 
the purpose, covenanted that if such a contingency 
arose, the mortgagors would be personally liable 
for it, the intention of the parties should be held 
to be that the prior mortgage should be extin- 
guished. There is no question of subrogation 
and the mortgagee, by paying the excess amount, 
is not entitled to claim the amount as a prior 
charge. (Wasir Hasan, C. J. atid Btsheshwar 
Nath, /.) Said Ahmad v. Raja Barkhandi 
Mahesh Pratab Narain Singh. 8 Luck. 40 
=I.R. 1932 Oudh 339=1. C. 64=9 O.W.N. 
253=A.I.R. 1932 Oudh 255. 

S. 75 (Before amendment) — Puisne 

mortgagee not party to suit by earlier simple 
mortgagee — Purchase by simple mortgagee — 
Puisne mortgage barred — Suit by puisne mort- 
gagee to redeem prior mortgage— Right to pos- 
session. 

' Defendants 1 and 2 were the first and simple 
mortgagees and the plaintiffs subsequent mort- 
gagees. Defendants 1 and 2, in a suit to en- 
force their mortgage, purchased the property. 
The plaintiffs were not impleaded in that suit 
but their right to enforce their mortgage was 
barred by time under Art. 132 of the Limitation 
Act but they brought a suit to redeem the pro- 
perty from the defendants as prior mortgagees 
in possession. 

Held, that the effect of the sale was, not to 
convert the defendants into mortgagees in pos- 
session, because as simple mortgagees they were 
not entitled to possession, but to make them the 
holders of equity of redemption. So even if 
the plaintiffs were allowed to redeem the defend- 
ants, they could only be entitled to take a trans- 
fer of the security but without any right to pos- 
session. That would not, however, help the 
plaintiffs any way as in enforcing their second 
mortgages, the bar of limitation would as before 
apply. {Beaumont, C. J. and Nanavati, /•) 
Nathmal V. Nilkanth. 141 I.C. 811=1. R. 
1933 Bom. 163=34 Bom.L.R. 1519=A.I.R. 
1933 Bom. 25. 

S. 75 (Before amendment) — Puisne 

mortgagee— Right to enforce mortgage barred— 
Right to redeem prior mortgage. 

Obiter : A puisne mortgagee whose right to en- 
force his mortgage is barred under Art. 132 may 
nevertheless be entitled to redeem a prior mort- 
gage under the power conferred upon him by 


T. P. ACT, S. 76. 

S. 75 of the Transfer of Property Act, {Beau- 
mont, C. J. and Nanavati, J.) Nathmal v. Nil- 
kanth. 141 I.C. 81 1=1. R. 1933 Bom. 163 
=34 Bom.L.R. 1519=A.I.R. 1933 Bom. 25. 
S. 76— Applicability— Usufructuary mort- 
gage. See T. P. Act, S. 76 {g) . 7 Luck. 454 
=A.I.R. 1932 Oudh 123. 

Ss. 76 and 77 — Applicability — Kat kobala 

— Construction — Redemption on payment of prin- 
cipal and interest — Mortgagee’s liability to ac- 
count for profits. 

A kat kobala provided that the lands were to 
be kept in kat for a period of 9 years and that 
during that time, the mortgageccs will be entitled 
on paying the rent to the landlord to appropriate 
the profits in liqji of the annual rent payable. It 
further provided that on the expiry of 9 years, 
the mortgagors shall redeem the kat kobala after 
paying the entire amount due for principal and 
interest. It .said: “If we cannot pay the entire 
amount according to the stipulation, then after 
the term this kat kobala itself will be regarded 
as an out and out sale and we shall cease to 
have any right.” A suit having been filed for 
redemption. 

Held, (1) that the plaintiff could not redeem 
wdthout paying the amount due for principal and 
interest apart altogether from the amounts of 
rents and profits received by the mortgagees from 
the land; (2) that there was no case for rectifi- 
cation or cancellation on the ground of mistake; 
and (3) that the mortgagors could not ask for 
an account under Ss. 76 and 77 of the T. P. 
Act. {Rankin, C. J. and C. C. Ghose, J.) Os- 
men Ali V. Faijian Bewa. I.R. 1931 Cal. 
799=134 I.C. 95=53 C.L.J. 380. 

S. 76— Construction — '‘During the conti- 
nuance of the mortgage'’. 

The expression “during the continuance of 
the mortgage” means “after the contract establish- 
ing the relationship of mortgagor and mortgagee 
between the parties has been entered into and 
established and till the time the mortgage comes 
to an end or is extinguished.” (Rasa and 
Smith, JJ.) Lakshmi Narain v. Bohamadi 
Begam. 7 Luck. 454=1. R. 1932 Oudh 205= 
137=1. C. 102=9 O.W.N. 60=A.I.R. 1932 
Oudh 123. 

S. 76 (a) — Transaction governed by 

Dekhan Agriculturists^ Relief Act— Mortgage 
with possession — Agreement to appropriate pro- 
fits in lieu of interest— Accounts— Basis. See 
Dekhan Agriculturists^ Relief Act, (1879), 
Ss. 13 AND 13-A— T. P. Act, S. 76 . 58 Bom. 
472=A.I.R. 1934 Bom. 321. 

S. 76 (c) — Govermnent revenue— Liability 

Vf mortgagee. 

In the absence of a contract to the contrary, it 
is the mortgagee who is liable to pay any en- 
hanced assessment of the (k>vernment revenue. 
Though in a case where the liability of the mort- 
gagee was fixed at a specified sum, the excess, 
if any, will have to be borne by the mortgagor, 
yet if the bond specified that "the mortgagee 
would pay at the rate of Rs. 6 being the propor- 
tionate Government revenue”, the figure only re- 
presents the then revenue and the mortgage is 
liable for any subsequent ctihancelhent as well. 
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46 A. 269 (P.C.) and A.I.R. 1926 M. 405, Ref. 
iCurgcnven, /.) Chathu Nambiar v. Kunhi- 
RAMAN Nambiar. J.R. 1932 Mad. 289=136 
I.C. 337 (2)=34 L.W. 804=A.I.R. 1932 
Mad. 154. 

S . 76 (g) — A pplicdbility— Usufructuary 

mortgage. 

S. 76 is applicable to a usufructuary mortgage. 
Every mortgagee in possession, whether usu- 
fructuary or otherwise, is bound to account to 
the mortgagor under S. 76 (fir) as to the profits 
of the mortgaged property unless he establishes 
a contract in the terms of S. 77. {Rasa and 
Smith, JJ.) Lakshmi Narain v. Moiiamadi Be- 
gam. 7 Luck. 454=1. R. 1932 Oudh 205= 
137 I.C. 102=9 O.W.N. 1932 

Oudh 123. 

S. 76 (g ) — Duty of mortgagee in possesr 

sioti — Not maintaining accounts — Azvard of in- 
terest. 

Where a usufructuary mortgagee failed to keep 
such accounts as are required of a mortgagee 
in possecssion, the Court is justified in view of 
the provisions of S. 76 (</) in disallowing in toto 
his claim both for past and future 
interest. {Sir Din shah MulJa.) Rai Sha- 
DX Lal V. Lal Bahadur. I. R. 1933 P. C. 
104=142 I.C. 739=35 Bom.L.R. 308=1933 
A.L.J. 339=37 L.W. 480=57 C.L.J. 152= 
1933 M.W.N. 174=37 C.W.N. 420=A.I.R. 
1933 P.C. 85=64 M.L.J. 298 (P.C.). j 
— — — S . 76 (g)— of mortgagee — Cooked 
up accounts — Presumption — Unlawful realisation, j 

The mortgagee in possession is under a statu- i 
tory liability to keep clear, full and accurate 
accounts. If the accounts kept by him are sus- 
picious and unreliable, it is not improper for the 
Court to proceed on the hypothesis that all the 
tenants had paid their rents. This presumption 
ought not, however, to be extended to unlawful 
realizations from the tenants, such as nazrana, 
hhusa or paira. {Wasir Hasan, C. J. and Bishesh- 
war Nath, /.) Said Ahmad v. Raja Barkhandi 
Mahesh Pratab Narain Singh. 8 Luck. 40= 
I.R. 1932 Oudh 339=139 I.C. 64=9 O.W. 
N. 253=A.I.R. 1932 Oudh 255. 

— — S . 76 (g) and (h) — Liability of mortgagee 
to account — Law prior to T, P. Act. 

The liability of the mortgagee to render ac- 
counts is well recognized even before the com- 
ing into force of the Transfer of Property Act. 
{Agarwala and Rowland, JJ.) Kamla Par- 
shad V. Bamdeo Missir. 155 I.C. 22=7 R. 
P. 530=A.I.R. 1935 Pat. 148. 

Ss. 76 (g) and (h) and 77 — Mortgagee 

in possession — Duty to account. 

Cls. {g) and {h), S. 76, are not qualified by 
any .such proviso as 'in the absence of a contract 
to the contrary* ; therefore they apply in all cases, 
contract or no contract to the contrary, excepting 
those in which S. 77 makes them inapplicable. 
Hence every mortgagee in possession is bound to 
account under S. 76 {h) of the Act unless he 
establishes a contract in terms of S. 77. {Agar- 
wala and Rowland, JJ.) Kamla Parshad v. 
Bamdeo Missis 155 I.C. 22=7 R.P. 530= 
A.I.R. 1935 Pat. l-fc.* * ' 


T. P. ACT, S. 77. 

S. 76 (g) — Failure of mortgagee to maifir 

tain accounts — Presumption against m^ortgagee 
— Limits of. 

Where a mortgagee with possession fails to 
maintain full and accurate accounts, presumption 
can be made against him. But it cannot be laid 
down as a hard and fast rule that whenever 
a mortgagee has failed in the obligation imposed 
on him by S. 76, Cl. {g) he must necessarily 
be made liable on the basis of the gross rent^. 
It is conceivable that there may be cases in which 
the raising of a presumption that all the tenants 
have paid their rents may not be justified. The 
presumption should not be carried beyond reason- 
able limits. When the mortgagee is made liable 
for the rental, he should be allowed the casts 
of the collection. A.I.R. 1932 Oudh 123 and 
255 , Ref. (Srivastava and Nanavutty, JJ.) 
Kazim nu.sAiN V. Debi Dayal. 9 Luck. 456= 

6 R.O. 454=148 I.C. 880=18 R.D. 172=11 
O.W.N. 387=A.I.R. 1934 104. 

S. 76 (g ) — Mortgagee not maintaining 

regular account — Adverse presumption. 

Where a mortgagee has failed in his duty to 
maintain regular accounts of the income and ex- 
penditure, every presumption is to be taken 
against him. {Tek Chand and Currie, JJ.) 
Chandra v. Dwarka Das. 161 I.C. 984=8 

R. L. 835=37 P.L.R. 567=A.I.R. 1936 

Lah. 42. 

^S. 76 (h ) — Mortgagee in possession — Ap- 
propriation of income— Liability to account. 

A mortgagee in possession who has agreed to 
accept the whole of the usufruct of the mort- 
gaged property in lieu of a portion of the interest 
due to him is liable under S. 76 (/i) to render* 
account and give credit for the surplus income if 
any, and S. 77 has no application to the case. 

7 I.C. 293, impliedly overruled. {Sulaiman, A. 
C. J., Mukerji and Boys, JJ.) Mahomed Ishaq 
Khan v. Rup Narain Singh. 1931 A.L.J, 
977=54 All. 205=136 I.C. 363‘=I.R. 1932 
All. 187=:A.I.R. 1931 All. 562 (F.B.). 

" ' ; — Ss. 76 (h) and 77 — Mortgagee in pos- 
session — Liability under S. 76 (h) — Rights to 
contract out. 

The liability of mortgagee in possession under 

S. 76 (/t) to give credit for the receipts after 
deducting the expenses and interest, in the ac- 
count is absolute unless the case comes within 
the purview of S. 77 and the parties would not be 
at liberty to contract themselves out of the statu- 
tory liability. 7 I.C. 293, impliedly overruled. 
{Sulaiman, A. C. J., Mukerji and Boys, JJ.) 
Mahomed Ishaq Khan v. Rup Narain Singh. 
136 I.C. 363=1. R. 1932 All. 187=54 All. 
205 (F.B.)=1931 A.L.J. 977=A.I.R. 1931 
All. 562 (F.B.). 

S. *17— Applicability — Part of interest to 

be paid out of usufruct. 

S. 77 only comes in where the mortgagor is 
from the outset safe from being confronted at 
the time of redemption with a demand for any- 
thing more than the principal sum advanced. It 
does not cover the case in which only a part of 
the interest is to be paid out of the usufruct. 
{Agarwala and Rowland, JJ.) Kamla Parshad^ 
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V. Bamdeo Missir. 155 I.C. 22=7 R.P. 530= 
A.I.R. 1935 Pat. 148. 

S. 77 — Contract to the contrary. 

In a mortgage-deed it was provided that “the 
mortgagee shall appropriate the surplus profits 
towards interest, we the mortgagors having no 
claim,, for profits and the mortgagee ‘having no 
claim,* for interests.** 

Held, that the mortgage-deed was a contract 
within the meaning of S. 77 and that the mort- 
gagee was not bound to account for rent and 
profits of the mortgaged premises. {Sir Lancelot 
Sanderson) . Bachchu Lal v. Syed Mahomed 
Mah. 37 C.W.N. 457=10 O.W.N. 299= 
1933 M.W.N. 278=37 C.W.N. 457=37 L. 

W. 537=1933 A.L.J. 350=144 I.C. 1025=6 
I.R.P.C. 7=A.I.R. 1933 P.C. 136 (P.C.). 

S . 77 — Contract to the contrary — Evidence 

of — Balance of profits after payment of Govern- 
ment Revenue to he appropriated towards inter- 
est. 

Under S. 77, the parties can enter into a con- 
tract that there is to be no accounting between 
them. Generally if the parties agree that there 
is to be no accounting, it is wholly unnecessary 
to mention the rate of interest. It would be 
sufFzcient to say that the profits will go in dis- 
charge of interest but it docs not necessarily 
follow that simply because the rate of interest 
is mentioned, the parties must have intended that 
there was to be accounting. Where the sub- 
mortgagor recited that he would repay the amount 
borrowed with interest at a certain rale, that he 
was put in possession, that after payment of Rs. 
95 for Government Revenue yearly out of the 
profits, he would appropriate the balance in pay- 
. ment of interest, held, that the sub-mortgagor 
was not entitled to ask for an account. {Srivas- 
tava and Rachhpal Singh, //.) Mahomed Ali 
Khan v. Ali Mirza Khan. 10 Luck. 70=6 R. 

0. 460=148 I.C. 903=11 O.W.N. 524=A. 

1. R. 1934 Oudh 220. 

-S. 7> — Undertaking by mortgagor— Co- 
venant to pay amount of decrease in profits — Sti- 
pulation regarding land acquisition amount — 
Whether can be taken into account. 

A mortgage-deed provided as follows: “If any 
land appertaining to the mortgaged share is duly 
acquired for Government purposes and any de- 
crease in the profits payable to the mortgagee ac- 
crued for that reason or if the mortgagee has 
to pay any other kind of new Government cess 
with regard to the mortgaged property and the 
same cannot be realised from the tenants in spite 
of all legal efforts, then we shall continue to pay 
this deficit in the annual profits out of our own 
pocket in cash or from our other moveable or im- 
moveable property, we shall be entitled to get the 
compensation for the land paid by the Govern- 
ment in cash.** 

Held, that the undertaking amounts to a per- 
sonal covenant but the arrangement as regards 
the event of the acquisition by the Government 
was one of the terms on which the mortgage 
was granted and the fact that the mortgagors 
entered into a personal covenant to pay the 
amount did not prevent the said amount being 
taken into consideration in determining the total 
amount payable by the mortgagors. {Sir Lan- 


T. P. ACT, S. 78. ^ 

celot Sanderson.) Bachchu Lal v. Syed Maho- 
med Mah. 6 I.R. (P.C.) 7=144 I.C. 1025 
=37 C.W.N. 457=1933 M.W.N. 278=10 
O.W.N. 299=1933 A.L.J. 350=37 L.W. 
537=A.I.R. 1933 P.C. 136 (P C.). 

S. 78 — Applicability. 

Section 78 applies in cases of prior and subse- 
quent mortgagees, and not to the case of a prior 
mortgagee and subsequent purchaser. {Rachhpal 
Singh and Smith, JJ.) Sita Ram v. Raj Na- 
raan. 150 I.C. 145=6 R.O. 623=11 O.W. 
N. 770=A.I.R. 1934 Oudh 283. 

S. 78 — A pplicability — Prior mortgage nqt 

guilty of negligence — If loses priority. 

S. 78 is not applicable in the absence of proof 
of fraud, misrepresentation or negligence, gross 
or otherwise, as a result of which the second 
mortgagee is misled into entering into the mort- 
gage relied on by him. {Tek Chand and Abdul 
Rashid, JJ.) Ram Dass v. Ralia Ram Jowanda 
Mal. A.I.R. 1935 Lah. 887. 

S. 78 — "'Fraud, misrepresentation, gross 

leglect". 

The words “fraud,** “misrepresentation** and 
“gross negligence” occurring in S. 78 arc three 
different kinds of conduct and are disjunctive. 
There can therefore be a gross neglect without 
there being any element of fraud or misrepre- 
sentation. Negligence may be evidence of fraud 
if it is so gross as to be incompatible with the 
idea of honesty. In proof of gross negligence, 
all that is necessary to show is not^ direct and 
positive fraud, but lack of good faith in the sense 
of due care and attention. Gross negligence 
may be defined as the absence of that degree of 
care and prudence which it is reasonably neces- 
sary to avoid injury to others. {Niyogi, A.J.C.) 
Rangappa Gangappa V. Syed Imamucdin. 7 
R.N. 170=154 I.C. 904=30 N.L.R. 196= 
A.I.R. 1934 Nag. 29. 

S. 78 — 'Gross neglect* — Prior mortgagee 

registering hts mortgage after the date of subse- 
quent mortgage hut zvithin the period allowed by 
lazv. 

Where a prior mortgagee has nothing towards 
inducing a subsequent mortgagee to advance 
money, but has simply availed himself of the 
time given to him by the law for registering his 
mortgage, he cannot be said to be guilty of 
“gross neglect**, within the meaning of S. 78. 

Where a mortgage is prior in date and has 
been validly registered within the time allowed 
by the law, it cannot be postponed to a subsequent 
mortgage merely because the prior mortgagee had 
omitted to get his mortgage registered until after 
the execution of a subsequent mortgage. {Roy, 
7.) Surendranath Ghosh v. Haridas Biswas. 
60 Cal. 225=1. R. 1933 Cal. 521=14 I.C. 196 
=A.I.R. 1933 Cal. 398. 

S. 78 — 'Gross neglect* — Mortgagee, if 

bound to secure title-deeds of property mortgaged. 

It is not ordinarily obligatory for a person who 
takes a registered mortgage to secure the title- 
deeds of the properties mortgaged and ordinarily 
his registered mortgage is sufficient protection to 
him. {Mosley and Macknew, JJ.) Wan Taik 
Yav. M. S. S. Chettyar Firm.^ 155 I.C. 954 
=7 R.R. 367=AM.ie. 1935 Rang* 26 . 
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— — S . 78— neglect — Omission to enquire 
about the original redemption certificate. 

Though a more careful lender would perhaps 
have taken an affidavit from the borrower as to 
the loss of the original redemption certificate, 
the omission to do so on the part of the prior i 
mortgagee in reliance of the owner's statement ‘ 
that the original had been lost and that an attested | 
copy was alone available cannot be deemed negli- ; 
gence, much less gross negligence, within the 
meaning of S. 78, so as to postpone his priority, j 
(Mukerji and Guha JJ. ) Surendra Mohan Roy : 
Choudhury V. Mohendra Nath Banerjee. 59 
Cal. 781=140 I.C. 662=36 C.W.N. 420=; 
I.R. 1933 Cal. 14=A.I.R. 1932 Cal. 589. I 

S . 78 — Gross neglect — I^roximate cause ; 

for the advance hy subsequent rnorlgagee—In- • 
correct description of properties — Failure to insh | 
pect title-deed — No postp'^oiiement of security. i 
In order to invite the application of the sec- : 
tion, it is ncccsary to prove that the fraud, mis- j 
representation or gross neglect of the prior , 
mortgagee was the proximate cause for the ad- , 
vance of money by the subsequent mortgagee. | 
If the fraud or gross neglect is not the proximate | 
and primary cause but only one of various con- j 
tributory factors that led the subsequent mort- ! 
gagee to advance money, S . 78 can have no appli- ' 
cation. Certain property which was gifted to the i 
mortgagor was incorrectly described in the deed , 
of gift. The incorrect description was repeated ! 
in a mortgage of 1922 and a later mortgage in i 
favour of plaintiffs, who paid off the previous ! 
mortgage. Subsequently, the property was again I 
mortgaged in favour of defendants but correctly ' 
described. It was found that while the plaintiffs | 
were guilty of gross negligence in not ascertain- i 
ing the correct description by reference to the 1 
entries in the Khewat, the defendants were guilty ' 
of gross negligence in omitting to inspect the j 
original title-deed, i e., the deed of gift. i 

Held, that the plaintiff’s security was not liable 
to be postponed to that of the defendants, since, ‘ 
if the latter had inspected the gift deed, they ' 
would have been in a position to acquaint them- ' 
selves with the incumbrance. (Iqbab Ahmed and j 
Bajpai, JJ.) Ratanlail v. Mu kadi Lal. 6 I.R. 
(All.) 296=146 I.C. 488=1933 A.L.J. 16=; 
17 R.D. 109=14 L.R. 122 (Rev. )=A. I.R. 
1933 All. 299. 

S . 78 — Negligence or laches — Mortgagee i 

— Knowledge of assignment of equity of redemp- i 
tion, to^o late — No negligence. ( 

It is no part of the duty of a mortgagee to 
keep an account of what the mortgagor himself 
was doing with his equity of redemption. It is , 
fundamentally erroneous to talk of a mortgagee ' 
who is out of time in discovering that the equity , 
of redemption has been assigned as a person who I 
had been guilty of negligence or laches. If he j 
does not come to know of the assignment till it 
is too late to .sue the assignee, that is^ not a 
question of negligence or laches. (Rankin, C.J. 
and Miner, J.) Rajani Kanta Ghosh v. Sou- 
rendra Nath Mitra. 151 I.C. 454=7 R.C. 
124=38 C.W.N. 124=A.I.R. 1934 Cal. 421. 

■ S. 80 (tcforc •aifiendfncnt) — Tacking — 


T. P. ACT, S. 81. 


Simple mortgage tacked on to usufructuary mort- 
gage, , ^ 

Where the words used in a second mortgage 
deed were that "the amount due on it would be 
paid along with the sum of the first mortgage 
and the document also provided that the second 
mortgage was to be tacked on to the first. 

Held, that the first mortgage could not be re- 
deemed without redeeming the second mortgage. 
It is possible to tack a simple mortgage upon a 
usufructuary mortgage. 1926 All. 171 and 13 
A.L.J. 889, Dist. (Voting, J.) Kanhaya Lal 
V. Tulsi Pershad. I.R. 1931 All. 182—129 
T r .S50=A.I.R. 1931 All. 197. 


S. 81, (as amended in 1930 ) — Prior 

mortgagee deliberately releasing part of his 
security — Subsequent mortgagee's right to claim 
marshalling as against prior mortgagee. 

There is nothing in the plain meaning of S. p 
as now enacted, to suggest that the right of tliQ 
subsequent mortgagee to claim marshalling is a 
right which can be exercised only against the 
mortgagor and not against the prior mortgagee. 
It cannot, of course, be exercised against the 
prior mortgagee so as to prejudice his right, but 
it cannot be said that his rights are prejudiced 
when he has deliberately released a part of liis 
security which might have been made readily 
available to him. Hence under S. 81 a subse- 
quent mortgagee has the right to claim marshalling 
against the prior mortgagee. (Dunkley, J . ) 
Sabad V. SuBBiAH Naidu. 156 I.C. 318—7 
R.R. 391=A.I.R. 1935 Rang. 139. 


S. Rateable apportionment — Doctrine 

of —Applicability to India — Nature of right. 

The equitable doctrine of rateable apportion- 
ment is ill accordance with the principles of jus- 
tice and fair dealing and though not the subject 
of any special statutory provision, is not excluded 
by any statutory provision and is accordingly 
applicable in India. It confers a right on the 
puisne mortgagees against the mortgagor arid 
volunteers claiming under the mortgagor to have 
the equity of redemption of two or more pro- 
perties jointly mortgaged to a prior mortgagee 
rateably apportioned as between the puisne mort- 
gagees. The rule, however, can be invoked only 
when it docs not conflict with the earlier mort- 
gagee's right to elect out of which fund to realise 
his debt and accordingly cannot be invoked where 
such election has in fact been exercised in a case 
where the second mortgagee as to one property 
is the same person as the first mortgagee of that 
and another property. Barnes v. Racster, 62 
E.R. 944; Flint v. Howard, (1893) 2 Ch. 54 and 
51 M. 648 ; 55 M.L.J 358, Ref. (Stone, /.) 
Official Assignee of Madras v. Byramshaw. 
34 L.W. 772=135 I.C. 316=1. R. 1932 Mad. 
76=A.I.R. 1932 Mad. 196=61 M.L.J. 512. 


S. 81 — Scope. 

The material time for the exercise of the right 
of marshalling is the time when the prior mort- 
gagee seeks to realise his mortgage amount. If 
at that time there is already a person who has 
acquired for valuable consideration an interest 
in the property not mortgaged to the second 
mortgagee then the right of marshalling does not 
exist. Primarily the right of marshalling |s a 
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right given against a mortgagor. The right is 
not enforced against a mortgagee or purchaser 
of the other estate and the right of such a mort- 
gagee or purchaser not to be marshalled does not 
depend upon whether he had notice of the second 
mortgage. (^RafnBsatn and Jacksott, 7/.) Unna- 
MALAi Ammal V. Gopalswami Chettt. 54 Mad. 
59=1. R. 1931 Mad. 319=129 I.C. 655=32 
L.W. 943=1931 M.W.N. 1121=A.I.R. 1931 
Mad. 199=60 M.L.J. 69. 

S. 81 — Scope. 

Section 56 will not apply as between the sub- 
sequent purchasers, but only between a purchaser 
and his vendor, whilst S. 81 only applies to sub- 
sequent mortgagee, and not to subsequent pur- 
chasers. 31 Cal. 95 and 42 All. 336, Ref. 
(Staples, A.J.C.) Sitaram v. Ram Rao. 
I.R. 1931 Nag. 65=130 I.C. 817=13 N.L. J. 
213=A.I.R. 1931 Nag. 91. 

Ss. 81, 82 and 56 — Scope— Marshalling 

— Effect on contribution. .9^ T. P. Act, Ss. 56, 
81 and 82. 69 M.L.J. 303. 

S . 82 — A pplicability — Punjab . 

The general principles underlying S. 82 arc 
applicable to the Punjab. {Addison and Agha 
Haidar, JJ.) Gian Singh v. Atma Ram. I.R. 
1933 Lah. 152=141 I.C. 596=34 P.L.R. 532 
=:A.I.R. 1933 Lah. 374. 

S. 82 — Contract to the contrary** — If can 

be implied^Contribution—When arises— P rind- 
.pies. 

There can be no contribution if the encumbrance 
is discharged by the very person who is liable for 
the debt; in such a case he merely pays his own 
debt as he is bound to do. The right to resist 
’the claim to contribution in such a case is ex- 
pressly saved by the words “in the absence of a 
contract to the contrary” in S. 82, T. P. Act. 
The section deals with the rights of owners inter 
se and therefore the contract to the contrary is a 
contract between them, that is, those liable to 
contribute. \Vhere one of two persons owning 
mortgaged properties receives the whole amount 
to the exclusion of the other, there arises a con- 
tract which need not be express, that the other 
shall not be liable to contribute. Similarly when 
each of them receives an equal moiety, a contract 
must be implied that they shall bear the burden 
equally. When there is a contract to the con- 
trary, one of the parties cannot deprive the other 
of the benefit under it; otherwise either party 
could frustrate the contract by merely assigning 
his property. Section 82 has solely to do with 
the distribution of burden on the properties in a 
case where no other question as to who had the 
benefit of the money in the beginning or similar 
complication arises. The question how much 
money one man owes to another must be first 
determined with reference to the transaction be- 
ween them, and after that question is determined, 
one has next to see on which item it can be made 
a charge with reference to S. 82. (Ramesam 
arid Venkatasubba Rao, JJ.) Muthiah Bhaga- 
VATHAR V. Venkatarama Ayyar. 59 Mad. 121 
=163 I.C. 977=9 R.M. 84=42 L.W. 482= 
1835 M.W.N. 1242=A.I.R. 1936 Mad. 106 
=69 M.L.J. 303. 

S. 82 — '"Cojtt^ct to the contrary**. 


T. P. ACT, S. 82. 

The expression “contract to the contrary” means 
contract between mortgagor and mortgagee, and 
not between the mortgagors themselves. Again, 
the contract referred to in the section is not a 
subsequent contract between the mortgagors. 
(Jackson, J.) Muthu Kumaraswami Mudaliar 
V. Govinda Padayachi. I.R. 1932 Mad. 359 
=137 I.C. 285=1932 M.W.N. 168=35 L.W. 
145=A.I.R. 1932 Mad. 218. 

— — S. 82 — "Contract to the contrary* — Con- 
tract between mortgagor and assignee of the 
equity of redemption. 

An agreement binding only as between the 
mortgagors or as between the mortgagor and the 
assignee of the equity of redemption is not a 
“contract to tl^ contrary” within the meaning 
of S. 82. So where the purchaser of a part of 
the mortgaged property contracted to pay off the 
mortgage debt and ct)mmittcd default but sub- 
sequently paid off the whole decree oblaiiuxl by 
the mortgagee, his right to obtain contribution is 
not affected by his previous contract with the 
mortgagor with which the mortgagee had nothing 
to do. 24 M. 85 and 34 C.W.N. 661 fP.C.), 
Foil. (Niyogi, A.J.C.) Sonaji v. Krishna 
Rao. 27 N.L. R. 258=1. R. 1931 Nag. 184= 
134 I.C. 856=A.I.R. 1931 Nag. 172. 

I S . 82 — Contract to contrary — Right to 

contribution — Condition for. 

The right to obtain contribution presupposes the 
existence of a joint liability. Where the liability 
rests on one person only, contribution is wholly 
out of question. Two properties A and B were 
mortgaged to a person, and subsequently A was 
again mortgaged to another and R to a third. 
In a suit, by the subsequent mortgagee of pro- 
perty A, decree was obtained and he purchased it 
for a value much below its market-value and 
paid off the prior mortgage debt over both the 
properties A and B and sued for contribnlion 
from the subsequent mortgagee of property B. 

Held, that the right to contribution depended 
on the question whether the purchase of property 
A was subject to the entire encumbrance or only 
subject to a proportionate charge, and that the 
circumstances, that the purchase value was small, 
had by itself no effect on the right to contribu- 
tion but was of evidential value in deciding the 
question, but in the present case, there was a 
contract to the contrary which negatived the right 
of contribution. (Niamat-idlah and Collister, 
JJ.) Gulzari La'L V. Ali Ahsan. 1933 A.L. J. 
1639=147 I.C. 521 (2)=6 R.A. 489=A.I.R. 
1933 All. 929. 

S. 82 — "Contract to contrary** — Sale .in 

execution . 

All the elements of contract arc as much pre- 
sent when a sale takes place in execution of a 
decree as in an ordinary sale by two contracting 
parties. Hence there can be a contract to the 
contrary even in a sale held in execution of a 
decree. 27 Bom. 334, Ref. (Niamaiiillah and 
Colister, JJ.) Gulzari Lal v. Ali Ahsan. 
1933 A.L.J. 1639=147 I.C. 521 (2)=6 R.A. 
489=A.I.R. 1933 All. 929. 

S. 82 — "Contract to the contrary**— Speci- 
fic pleading and proof. 

A contract to the contrary within the meaning 
of S. 82 should be ispecf^cally allt^?ed and proved 
and the contract would have had to be a contract 
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to which the mortgagee would have assented. 
(Bennet, /.) Jai Narain v. Rashak Behari 
Lal. I.R. 1931 All. 385=131 I.C. 545= 
A.I.R. 1931 All. 546. 


S. 82 — "Contract to the contrary"— Whe- 

iher includes agreement between cormortgagors. 

From the terms in which S . 82 of the T . P . 
Act IS expressed, there is no justification for con- 
cluding that “a contract to the contrary” men- 
tioned therein, is a contract between the mort- 
gagor and the mortgagee. The term is very 
general and may refer to any contract, including 
one between the mortgagors. Where the mort- 
gagors agree that one of them would take the 
whole of the money lent by the mortgagee and 
would be liable in the first instance to repay it, 
while the other would stand nieiely in the posi- 
tion of a surety, and the entire debt is satisfied 
by sale of the principal debtor's property 
the latter will have no claim for contribution 
against the property hypothecated by the surety 
as such, and the surety is not debarred by S. 92 
of the Evidence Act from proving the existence 
of the agreement in a suit against him for con- 
tribution by the principal debtor. (Niamatullah 
and Allsop, JJ.) Khudawand Kakim Khale- 
SAN V, Narendra Nath. 1935 A.W.R. 1343 
=1935 A.L.J. 1273=162 I.C. 117=8 R.A. 
84Z=A.I.R. 1936 All. 258. 

, Ss. 82 and S9— Contribution — Right to — 

Registered mortgage deed— Alleged modification 
by subsequent verbal arrangement — Inadmissible 
—Contribution claimed by purchaser of part of 
the properties comprised in the mortgage. 

A deed of usufructuary mortgage, dated 6th 
December, 1905, was duly registered, ^pressed 
to be for an advance of Rs. 35,000 and in respect 
of 175 acres of a raiyoiti holding but full effect 
was never given to it and as the result of a ver- 
bal agreement entered into between the parties 
at about the time of the registration of the deed 
the mortgagee advanced Rs. 14,000 only and was 
put into usufructuary possession of 70 acres only 
out of the 175 acres mentioned in the deed. Sub- 
sequently, the appellants, as purchasers of part 
of the lands comprised in the mortgage, having 
bought subject to the mortgage and having paid 
off the mortgage debt of Rs. 14,000, brought a 
suit claiming contribution from the respondents, 
who were the owners of the other parts of the 
land subject to such mortgage*. 

Held, that it was essential for the appellants to 
allege and prove a common mortgage, a mort- 
gage affecting both their lands and also the lands 
of the respondents. The appellants relied, for 
this purpose, on a mortgage alleged to have been 
to secure Rs. 14,000 (i.c., the aforesaid regis- 
tered mortgage deed of 6th December, 1905, as 
modified by a verbal agreement subsequently 
made) . 

Held, that in view of the provisions of S. 59, 
Transfer of Property Act (enacting that when 
the principal sum secured is Rs. 100 or upwards, 
a mortgage can be effected only by a registered 
instrument), the mortgage so relied on could riot 
be proved, and accordingly the appellant's claim 
for contribution failed. {Lord Tomlin.) KAMr j 
TA Singh v. Chaturbhuj Singh. 61 I. A. 185] 
=13 Pat. 310=1934 M.W.N. 377=36 Bom. 


T. P. ACT, S. 82. 

L R. 547=6 R.P.C. 119=148 I.C. 486=39 
Liw. 482=3 A.W.R. 595=11 O.W.N. 481 
=15 Pat.L.T. 169=A.I.R. 1934 P.C. 9^ 
38 C.W.N. 575=1934 A.L.J. 462=59 C.L. 
J. 277=66 M.L.J. 662 (P.C.). 

S. 82 — Contributioti— Payment of. prior 

mortgage debt by purchaser of pari of mortgaged 
property— Right to contribution from another 
part owner. 

Where a purchaser of part of the mortgaged 
properties pays off a mortgage-debt to which all 
the properties are subject, the owner of another 
part of the mortgaged properties who seeks to- 
redeem his share of the properties is liable to- 
contribute the proportionate share of the debt 
which the value of his share of the properties 
bears to that of the rest of the properties. But 
a claim to such contribution which is barred by 
limitation cannot be pleaded in bar of redemption. 
(Kri^hnan Pandalai, J.) Draviam Ciiettiar v. 
Ramaiya Chettiar. 159 I.C. 857=8 R. M. 
567=41 L.W. 730=A.I.R. 1935 Mad. 390= 
68 M.L.J. 362. 

S. 82 — Contribution — Right to — Claim by 

mortgagee — Order settling the order in which 
properties are to be sold — If bars claim to con- 
tribution. 

A mortgagee is entitled to claim and avail 
himself of the right of contribution conferred by 
S. 82. Such right is not confined to a full owner 
of the mortgaged properties. Nor is a claim to 
such right, as between persons interested in the 
order of Court directing the mortgaged proper- 
ties to be sold in a particular order under the 
mortgaged properties barred by reason of a prior 
mortgage-decree, (Madhavan Nair, J.) Ragha- 
vachari V. Venkatanarayana Reddi. 156 I. 
C. 715=8 R.M, 42=1935 M.W.N. 217=41 
L.W. 416=A.I.R. 1935 Mad. 456. 


S. 82 — Contribution — Right to — If subject 

to right of marshalling. See T. P. Act, Ss. 
56, 81 and 82. 69 M.L.J. 303. 

Ss. 82, 92 and 92 — Contribution — Right 

to — Purchaser of part of mortgagea properties — 
Right barred by limitation — No right to re- 
fuse to give up possession. See T. P. Act. 
Ss. 92, 93 and 82. A.I.R. 1935 Mad. 390= 
68 M.L.J. 362. 

S . 82 — Contribution — Right to — Condi- 
tion for. See S. 82, Contract to Contrary, 
supra. A.I.R. 1933 All. 929. 

— S. 82 — CcT-sharer — Rent due by one ryot 
— Payment by another corsharer — Contribution — 
Charge — No priority over earlier encumbrances. 

A co-sharer who, to prevent arrest for a decree 
against himself and another co-sharer for arrears 
of rent due by both under the Estates Land Act, 
pays the whole rent and brings a suit for contri- 
bution is entitled to contribution from the other 
and to a charge for his excess payment on the 
co-sharer's share of the property. But it can 
only avail against that property as it stood on 
the date of payrnent and cannot avail retrospec- 
tively against prior mortgagees and others who 
have in good faith and without any suspicion 
that such a charge may come into future exist- 
ence advanced money on the property. The 
plaintiff is not entitled in respect of his charge, 
to priority over encumbrances existing on 3ie 
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date of payment. (61 M.L.J. 343 (P.C.): 41 
Cal. 926 (P.C.); and 11 M.I.A. 241, Dist.; 26 
Mad. 6% (F.B.),.Rcf. {IValler and Krishnan 
Fandalai, //.) Vyraperumai, Mudaliar v. Ala- 
GAPPA Maniagarar. 135 I.C. 609=1. R. 1932 
Mad. 177=55 Mad. 468=34 L.W. 889=1931 
M.W.N. 1197=A.I.R. 1932 Mad. 189=62 
M.L.J. 31. 

— — S. 82 — Intention. 

The intention of S. 82 is not that the lien of 
the mortgagee should be divided but simply to 
determine the liability of the purchasers of the 
property inter se. {Mosley and Mackney, JJ.) 
Wan Taik Ya v. M. S. S. Chettyar Firm. 155 
I.C. 954=7 R.R. 367=A.I.R. 1935 Rang. 
26. 

— - — S. ZZ-^Mortgagee^s right to proceed 
against any property — Principle of contribution 
not affected by. 

Except in certain cases, a mortgagee is entitled 
to proceed against any portion of the mortgaged 
property for the whole of the mortgage-debt. 
That does not, however, affect the principle of 
contribution recognised in S. 82 that each pro- 
perty must contribute ratcably to the debt secur- 
ed by the mortgage in his favour. 40 M. 968 
(F.B.), Ref. (Venkatasubba Rao and Curgen- 
ven, JJ.) Nagenahalli Co-operative Society v. 
Nanjappa. 1932 M.W.N. 1343. 

— — S. 83- — Mortgagee allozving property to 
stand benaini — Deposit to credit of benamidars 
and the mortgagee — Validity. 

Ordinarily, it is duty of the mortgagor to find 
out the real mortgagee and to deposit the money 
to his credit. But where the defendants 1 and 
2 had allowed the property to stand benami in 
the names of defendants 3 to 7 (the heirs of the 
persons in whose favour the usufructuary mort- 
gage was executed) and allowed them to be re- 
corded in the record of rights and the mortgagor 
made the deposit to the credit of not only de- 
fendants 1 and 2 but also defendants 3 to 7, the 
deposit was valid and he is entitled to mesne 
profits from the date of the deposit. (Fast AH 
and James, JJ.) Narayana Sahu v. Kishun 
Sahu. 153 I.C. 1035=7 R.P. 397=15 Pat. 
L.T. 689=A.I.R. 1934 Pat. 622. 

— 8. 82 — Mortgagee purchasing equity of redemp^ 

tim in part of mortgaged prcperty-^Effect, 

When a mortgagee buys at auction the equity of 
redemption in a part of the mortgaged properly, such 
purchase has, in the absence of fraud, the effect of 
discharging and extinguishing that portion of the mort- 
gage debt which was chargeable on the property pur- 
chased by him, that is to say, a portion of the debt 
which bears the same ratio to the whole amount of the 
debt as the value of the property purchased bears to the 
value of the whole property comprised in the mortgage. 
22 All. 284, Ref. 

Held, 2 es> there was in the present case no valid sale in 
favour of the mortgagee, the principle did not apply. 
{Madhavan Natr, /.) BraHMAYYA v SubBARAVUDU. 

I.B. 1931 Mad. 488=^131 I.C. 162= 34 L.W. 125 » 
A.I.R. 1931 Mad. 552. 

-S. 82 — Mortgagee purchasing one of the proper^ 
ties mortgaged — Effect of — Liability of other property 
•—Extent of. 

Where the mortgagee decree-holder has purchased at 
the auction sale in execution of his decree in respect of 

Q. D.— 11-^224 
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his second mortpgee, one of the tw'o properties mortgaged 
to him, the equity of redemption in that property beromee' 
vested in him and such purchase has the effect of 
charging and existinguishing a portion of the mortgage 
debt which is chargeable to the property purchased by 
him, a portion of the debt, w'hich bears the same 
ratio to the whole amount of the debt as the value of the 
property purchased bears to the value of the properties 
comprised in the mortgage. 22 A. 284, Foil. {Mallik 
and Giiha, JJ,) KRISHNA CHANDRA BHOTJMIK 
Pabna model Co., i.td. 69 Cal. 76= IE. 1932 CaK 
280=137 I.C. 260 = A.I.E. 1982 Cal. 319. 

S. 82 — Suit for contribution — Individual rights 
against defendants not pleaded-- Right of plaintiff to 
joint decree. 

Where in a suit for contiibution on account of the 
excess share of th^^nortgage discharged by them the 
plaintiffs did not ask for a definement of the respective 
liabilities of the several defendants, 

Held% that the plaintiffs were not entitled to a decree^ 
for a consolidated amount against the defendants jointly, 
{Sen and Ntamatullah, JJ.) MUKLl PRASAD 
AWASTHI z/. ShEO DAT PRASAD. 1931 A.L.J. 849' 
=A.I.R. 1931 All. 626. 

8. 82 — Mortgagee purchasing equity of redemp- 
tion in part of the mortgaged Property by the mortgagee 
— Effect of — Right of mortgagee to realise the whole of 
the mortgage amount from the remaining portion. 

When a mortgagee buys at auction or privately the 
equity of redemption in a part of the mortgaged pro- 
perty, such purchase has the effect of disScharging 
and extinguishing that portion of the mortgage-debt 
which was chargeable on the property purchased by him, 
that is to say, the portion of the debt which bears the 
same ratio to the whole amount of the debt as the 
value of the property purchased bears to the value of the 
whole of the pr(*perty comprised in the mortgage. He 
cannot recover the whole amount from the remaining 
property. 22 A. 284, Foil. {Addison and Agha Haidar^ 
JJ.) Gian Singh t'. Atma Ram. I.E. 1933 Lah. 
152=1411.0. 696 = 34 P.L.E. 532 = A.IE. 1933 Lah. 
374. 

Ss. 82 and 100 — Mortgage of sn»eral properties 
— Proportionate liability — Charge against portions of 
property as have not discharged thiir liability. 

The 6rst paragraph of S. 82 of the T. P. Act enun- 
ciates the general rule as regards the apportionment of 
liability between the several properties whether belonging 
to one or several owners when they are mortgaged to 
secure one debt. The provision that the properties are 
liable to contribute rateably to the debt secured by the- 
mortgage clearly implies that this liability constitutes a 
charge upon the properties. Further the provisions of 
S. 82 read with S. 100 clearly give rise to a charge 
against such portions of the mortgaged property as have 
not discharged their proportionate share of the liability. 
{Srivastava and Zia ul Hasan, JJ.) NlSAR Ahmad- 
Khan v. Manzur Ahmad Khan. lOLnck. 69Q» 
16410. 267=7E.O. 464=1935 O.W.N. 278«A.I. 
E. 1935 Oudh 245. 

— — B. 82 — Mortgage of several properties — Subse^ 
gueni purchaser of one item — Discharge of mortgage: 
decree — Claim for contiibution — Poundage and compen* 
sation, if recoverable, 

A person owning properties A, B and C mortgaged 
them to another and subsequently sold property ^ to a. 
third person from whom the plaintiff ultimately purchas- 
ed it. Later on the mortgagor was adjudged insolvent 
and the Official Receiver sold property A to the 1st de- 
fendant. After the sale the miortgagee^ sued and got a 
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decree. The properties having been sold in execution 
the plaintiff paid off the entire mortgage amount and 
sued the other sharers for contribution: 

fields that the suit was competent and that plaintiff 
was entitled to recover poundage and interest on the debt 
but not the 5 per cent, compensation paid to the disap- 
pointed buyer. {Walsh, J.) KRISHNASWAMI PiLLAl 
Z/, JANAKALAXMI AMMAL. 6 B.M. 462=148 I.O. 
217 = 1934 M.W.N. 629 = 39 Ii W. 428=A.I.B. 1934 
Mad. 189 = 66 M.L.J. 308. 

— S. S2~~Rfortgage of several properties — Mort- 
gagee recovering debt from one item — Alienee whether 
entitled to recover contribution from holders of other 
items. 

Where the mortgagee proceeds only against one of 
the items of property and having obtained a decree re* 
covers the entire debt out of that item, an alienee from 
the mortgagor of that item can recover contribution 
from the persons who hold the other itemes included in 
the mortgage. {Hoys and Smith, JJ.) 13 A L KlSHAN 
t . BUN DA. I.E. 1932 All. 216 = 136 I.O. 667 = 1931 
A.L.J.1073 = A.I.R. 1932 All. 246. 

S. 82 — Principle underlying section. 

There is no authority for the position that mortgagors 
are only liable inter se for contribution to the extent 
of the benefit they have received from the mortgage 
money. On the other hand 3. 82 lays down that 
inter se mortgagors are liable for contribution in propor- 
tion to the value of their property which has been includ- 
ed in the joint mortgage. {Sennet, J,) jAl NARAIN 
V, RaSHAk Behari Lal. I.B. 1931 All. 386=131 
r.C. 645=A.I.R. 1931 All. 646. 

— S. 82 — Scope — Mortgage by several — En forces 

ment, 

S. 82 cannot be construed as meaning that any mort- 
gage by seven persons of their shares in different pro* 
perties is to be treated as seven entirely separate mort- 
gages. It is open to the mortgagee to recover his debts 
from any one or more of the shares. The mortgagee 
does not owe a duty to each mortgagor to sue all other 
mortgagors or their assignees. {Rankin, C.J. and 
Mrtter.y.) RaJANI KANTA GHOSH z/. SOURENDRA 

NATH Mittra. 161 I.O, 464 = 7 R.C. 124 = 38 O.W. 
N. 124=A.I.B. 1934 Oal. 421. 

- 8. 82 — Suit for contribution — Several properties 
— Some atone sought to be made liable — Extent of liabi- 
lity. 

6" executed a simple mortgage in favour of T in res- 
pect of ten items of property. Later on S executed an- 
Dther simple mortgage in respect of two of those items in 
favour of R, The latter sued on his mortgage and pur- 
chased the items in execution of his decree. T*s heirs 
sued subsequently on the prior mortgage and sold in 
execution the two items which had been previously sold. 
The transferees from R thereupon deposited the decree 
amount in court and instituted a suit for contribution 
riaiming relief against some of the other properties 
mortgaged. 

Held, that the defendants could be rendered liable 
only in proportion to the properties held by them unless 
it was shown that the other properties had been com- 
pletely absorbed in satisfaction of prior charges. The 
onus of proving that the properties had been so absorb- 
ed was on the plaintiffs. {Sen and Niamaullah, JJ,) 
Murli Prasad Awasthi v, Sheo dat Prasad. 
1931 A.L.J. 349= A.I.B. 1931 All. 626. 

— «8. 82 — Value for purposes of contribution-^ 
Mode of ascertainment. 

To arrive at tk.i value, ic^. con/ribution purposes of 
3ach of several properties on which a particular mort- 
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gage is secured, the amount of all prior incumbrance 
upon such properties must be ascertained and deducted- 
Where properties A, B and C are all made s^urity for 
one mortgage, if property A is subject to a prior incum- 
brance jointly with properties, A!", Y and Z, the rateable 
share to be attributed to A under the prior incurn- 
hrance must necessarily be assessed in order to ascertain 
its value for the purposes of the mortgage. It is 
incorrect to say that it is only necessary in such a case 
to see what was the total amount of the prior incum- 
brance to which A was liable irrespective of the question 
whether that liability was to be shared by Af, i and Z„ 
{Sir George Lowndes ) FaqiR CHAND v. AziZ AHMAD 
Khan. 69 I.A. 106=64 All. 199 = 136 I.O. 751 = 

I. R. 1982 P.O. 149--1932 A.L.J. 196 = 36 O.W.N. 
437 = 36 Ji.W. 421 = 1932 M.W.N. 446 = 13 Pat. 
L.T. 261=66 C.L.J, 271 = 34 Bom. LR. 760 = 9 

0. W.N. 91=A.LB. 1932 P.O. 74 = 62 M.L.J. 492 
(P.O.). 

S, 83 — Amount uncertain — Penal clause in the 

mortgage clause — Deposit of amount not covering 
penalty — .9 ufjdci ency. 

S. 83 does not require deposit of an amount calculated 
in accordance W'ith the penal provisions of a bond. 
Such an amount is not due on the bond. Where the 
mortgagor deposits an amount which is adequate except 
to recover the penalty, the tender is not bad. {Macnair , 

J, C. and Staples, A.J.C.) RAM RaO v. GOPALA. 28 
N.I 1 .R. 149= I.R. 1982 Nag. 163 = 140 I.O. 406= A. 

1. R. 1932 Nag. 169. 

Ss. 83 and 84 — Amount uncertain — Penal clause 

as to interest on default — Deposit by mortgagor of 
principal and reasonable compensation for interest after 
default— Validity— Interest, if ceases, 

A mortgage deed provided for enhanced interest on 
default. But the mortgagor, though he committed 
default, deposited only a sum which though less than 
the amount payable on the footing of the penal clause; 
still represented the amount properly payable to the 
mortgagee including reasonable compensation under 
S. 74 of the Contract Act. 

Held, that the deposit was a valid deposit under S. 83 
of the T. P. Act and that under S. 84, the mortgagee 
was not entitled to claim interest affcr the date of 
deposit. The fact that for one reason or another there 
might be uncertainty or difference between the parties as 
to what the amount due is does not preclude the opera- 
tion of Ss. 83 and 84. (JVaradachariar and Stodart, 
JJ,) MUTHIA CHETI’IAR V. RAMAMOORTHI. 169 
IC. 867 = 8 B.M. 674 = 42 L, W. 802=A.I.R. 1936 
Mad. 1072= 69 M.L. J. 841. 

S. Applicability— Charge — Suit to enforce. 

S. 83, T, P. Act, applies not only to a suit on a mort- 
gage, but also to a suit to enforce a charge, such as for 
arrears of maintenance charged on property. {King, 
CJ, and Zta’Ul-Hasan, J,) BriJ GopaL v. MaSUDA 
Begam. 10 Luck. 360 = 153 I.O. 263 = 7 R.O. 313 = 

II O.W.N. 1660 = A.I.R. 1935 Oudh 93. 

S. Applicability — Deposit after suit, 

S. 83, T, P. Act, is intended to apply to a deposit 
made by a mortgagor before the institution of a suit on 
the mortgage. It does not apply to deposit made after 
a suit has been filed and a preliminary decree has been 
passed. {King, C.J. and Ziaul-Hasan, J.) BRIJ 
Gopal V. Masuda Begam. 10 Luck. 360 = 163 I.O. 
263 = 7 R.O. 313 = 11 O.W.N. 1550=A.I.B. 1936 
Oadh93. 

S. Deposit of part of decretal amount— In- 

terest does not stop, 

A mortgagee decree- holder is not bound to accept a 
part payment of the amount un^er^the decree and hence 
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interest does not cease to run by reason of deposit of 
such amount in QoMxt.^SAadi Lai, C.J* and Broadway ^ 
/.) Mewa Singh v, Tara Singh. 6 I.B.cLali.) 
100=1461.0. 416 Cl) = 34 P.L.R. 853 =A.I.E. 1933 
Iiah. 685. 

8. 84 — Effect of tender — Simple money claims 
^nd claims based on mortgages — Dis tinction between. 

In the case of ordinary money claims not based on 
•mortgage, a tender before suit of the amount due must 
be followed by payment into Court in order to stop the 
Tunning of interest. (38 M. 959 ; 16 Bom. 141 ; 34 Cal. 
305, Rel.) In the case of mortgages the rule is different 
and a tender alone as the effect, under S. 84, T. P. Act, 
of stopping interest from the date of tender. {IValler 
and Krtshnan Pandalat^ JJ.) ARUNACHALA PILLAI 

Govindaswami Naicker. 55 Mad. 458 = 135 
I.O. 907= I.R. 1932 Mad. 236 = 1931 M.W.N. 1226 = 
84 L.W. 843 = A.I R. 1932 Mad. 109= 62 M.L. J. 266 

*8. 83 — Joint mortgagors —Deposit by— Presump- 

tion as to amount paid by each. 

Where two mortgagors are both jointly and severally 
liable to pay the mortgage debt and a deposit is made 
by them under S. 83 to save their property, there is no 
presumption either that both the mortgagors paid equal- I 
Jy or that one paid the whole amount or a portion of it; | 
and it is for the claimant to prove what share of money j 
he is entitled to receive. {M. C. Ghose^ /.) LAL i 
Behary Saha Bimalapada Majumdar. 8 R.O. 
810 = 169 I.C. 420 = A.I.R. 1936 Cal- 728. 

— ; — (as amended in 1929), Ss. 83 and 92—Sale of 
equity of redemption invalid — Deposit of mortgage 
amount by purchaser in Court — Eights of purchaser. 

S. 83 deals with the right to deposit the mort- 
gage money in Court and not with the right to redeem 
by payment direct to the mortgagee or the right to 
•bring an action for redemption. A purchaser of the 
mortgaged property from the widow of the mortgagor, 
whose sale is not effective on account of invalid regis- 
tration, although he is precluded from proving his 
purchase, he may establish his undertaking to pay off 
the subsisting mortgage by the deed. If he has deposit- 
ed the mortgage amount under the agi cement in his safe 
deed^ he is entitled to the equitable relief of claiming that 
amount before the reversioner is allowed to take posses- 
sion of the property mortgaged. Because although the 
sale deed is inadmissible for proving his title to the 
(property, it can be used for collateral purposes, i.e.^ to 
show that he should retain part of the consideration for 
the sale and pay that sum in discharge of the mortgage, 
(Case-law disc.) {Wort and Fazl AH, J J.') JAGDEO 
Sahu V. Mahabir Prasad. 13 Pat. 111 = 163 I.O. 
•602=7 R.P. 367=15 Pat.L.T. 73 = A.I.R, 1934 Pat. 
127. 

— ■ S. 83— Scope — Suit for maintenance charged on 
property— Preliminary decree— Subsequent deposit of 
amount — Effect on running of interest. See C,P. CODE, 
O. 24, R. 3. 110. W.N.1660 = A.I.R 1936 Oudh 93. 

’ "S. 84 — Conditional tender — Validity of. 

A subsequent purchaser of the property, after the sale 
in his favour, wanted the mortgagees to accept the sum 
of Rs. 1,000 either in full satisfaction of the amount due 
on the mortgage or to release the property sold to him 
out of the mortgaged property. The mortgagees refused 
to accept the amount. 

Held, that the mortgagees were justified in refusing 
as the transferee had no right to demand either condi- 
tion and such a conditional tender would not amount to 
a valid tender. The mortgagees were justified in refus- 
ing it. (Staples, A, /. C.) SITARAM v. RAM RAO. 
13N.L.J. 213=I.R. 1931 Nag. 65 = 1301.0.817= 
-A.I.B.1931Nag. 91. , ^ 


.P. AOT (1882), S. 91. 

■ ’ 'S. 84 — Valid tender — Condition — Payment into 
Court— Suit on for the recovery of interest only — Prin- 
ciple applicable. 

No doubt, in a suit upon the mortgage, if the mortga- 
gor desires to plead that interest had ceased to run 
because of a previous valid tender of the amount due, 
that plea must be accompanied by payment into Court, 
otherwise the tender would be ineffectual. But in a suit 
for the recovery of interest only, the payment of interest 
into Court would not raise the inference of readiness to 
pay the whole amount due on the mortgage, nor would 
the failure to pay this amount into Court raise the con- 
trary inference that the mortgagor was not prepared to 
pay. (Dunkley, J.) Maung Ba Kyaw NaNIGRAM 
JAGANATH. 13 Rang. 22=164 I.O. 189 = 7 B.E. 272 
= A.I.R. 1934 Ra]«. 316. 

S. 84 — Valid tender — Condition, 

In order that a tender shoule operate to stop the 
running of interest there must, no doubt, be a continued 
readiness to pay the amount clue on the mortgage. But 
it is unnecessary to keep the money immediately at the 
disposal of the mortgagee provided that it can be found 
whenever the mortgagee sees fit to demand it; if a mort- 
gagee unequivocally refuses a proposed payment of the 
amount due, the mortgagor is not bound to make a 
formal tender of it, and the mortgagee cannot recover in- 
terest accruing subsequently. (Dunklcy, J.) MaUNG 
Ba Kyaw z/. Nanigram Jaganath. 13 Rang 22= 
154 I.O. 189 = 7 R.R. 272 = A.I R. 1934 Rang. 316. 


S. 91 — Purchaser of mortgagor' s right — MorH 

gaged property purchased by two pun baser s — Title to 
equity of redemption is to be determined by priority of 
sale. 

As between two purchasers of mortgaged property the 
title to the out standing equity of redemption is deter- 
mined by the priority not of the respective mortgages 
but of the respective sales and the person who first buys 
the equity of redemption whether he be the mortgagee 
himself or a stranger would be entitled to redeem all 
the subsisting mortgages on the property and^ thus 
acquire an absolute title. A.I.R. 1922 All. 13:) and 
A.I.R. 1925 All. 804, Foil.; A.I.R. 1932 Cal. 126, Ref. 
(S. K. Ghose, J.) RAM KINKAR IIaZRA v. HARERAM 
HAZRA. 6 IB. (Cal.) 116 = 146 I.O. 676=A.I,B. 
1933 Cal. 181. 


S. 91— Eight to redeem— Mortgage of ex-pro- 
prietary rights — Ejectment decr*^ against mortgagors 
nly — ZamindaPs right to redeem. 

After the execution of a mortgage of ex-proprietary 
ights a suit for ejectment of the mortgages and mort- 
gagees was brought by the Zamindar. The suit was 
iecreed against the mortgagors only. 

Held, that the Zamindar’s successors-in-interest couW 
edeem the mortgage. (Pullan and Ntamatullah,JJ^ 
3ASDEO Rai z/. Jaimangai. Rai. 136 I.C. 69 ~ I.R.’ 
All AIj.J. 914 = A.I.R. 1932 All. 


63. 

8. 91 (^—Construction— ' Interest or charge"— 

Puisne mortgagee whose right of sale ts barred Eight 

to sue for redemption of prior mortgagee. ^ . - 

The words “interest in or charge upon *, in Cl. (a) ot 
S. 91, T. P. Act, must obviously mean a subsisting in- 
terest or charge. Consequently a puisne mortgagee, 
who has been unsuccessful in a suit for mortgagee- 
possession and who fails to enforce his mortgage ^by fore- 
closure or sale within the prescribed period, is not a 
person who haS any subsisting interest in or charge upon 
the mortgaged property and is not entitjed to sue for 
redemption under S. 91,’ altn6ug|h his rignt as a mort- 
gagee cannot be said to have been extinguished. (Sri- 
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vastava atid A^anavutty^ //•) RAM AdhaR v, 
Shankar Bakhsh Singh. 10 Luck. 531 153 I.O. 
808-7 B.O. 400=1935 O.W.N. 40-A.I.E. 1935 
Oudh 139. 

— — S. 91 (a) — Construction — 'Interest' — Mode of 
devolution. 

An occupancy tenure is the creation of statute, and 
where a special rule of succession has been laid down in 
the statute, it is the statute which regulates the devolu- 
tion of inheritance and not the personal law of the ten- 
ant. The interest referred to in S. 91 can accrue either 
by succe^ssion, conveyance or contract. The interest re 
ferred to in S. 91 is interest in the property sought to 
be redeemed 30 All. 128, Ref. {Meats, C.J and Sen, 
/) Ram Singh v Baldeo Pra'^ad. I R. 1932 All. 
444-138 10. 552 = 13 L.R. 225 (Rev.) = 16 R.D. 
450 = 1932 A.L J. 605 = A.I.R. 1932 All. 643. 

S. 91 (a) — Land I Of d — flight to redeem — Death 

of tenant wiihout hetr — Reverter to landlofd. 

On the death of a tenant or sub tenant without heirs 
his right reverts to the landlord and does not escheat to 
the Crown. It is open to the landlord in such a case to 
redeem a mortgage made by the sub-tenant. {Mukerjt 
and Rennet, JJ) ARJUN SiNGH v, MaHESHA NaND. 
I.R. 1932 All. 391=138 IC. 366 = 1932 A.L.J. 474 
= 16 R.D. 463 = 13 L.R. 337 (Rev.) = A.I R. 1932 All. 
437. 

S. 91 (a) — Lessee — Mortgage with possession — 

Subsequent permanent lease by mortgagor in breach of 
covenant — Right of lessee to redeem. See T. P. ACT, 
S. 65-A. 40 O.W.N. 67. 

— — S. 91 (a) — Landlofd — Person interested — Pet- 
manent lease — Right to redeem. 

Where the superior holder of an urban site granted a 
permanent lease but continued to have an interest in it 
since he was liable to pay any assessment or other tax 
leviable on it in case the permanent tenant did not do so 
and he had also rights ot resumption in certain contin- 
gencies and the superior holder had a further right 
reserved in respect of the building put upon the site. 

Held, that the landlord could redeem a mortgage 
effected by his permanent tenant who died without 
leaving any heirs (Patkar and Murphy, //.) VeNKA- 
TESH Krishna r. Bhujaballi 57 Bom 194 = 1 R. 
1393 Bom. 242 = 142 I.C.481-35 Bom.L.R. 60 = A.l. 
R. 1933 Bom. 97. 

S. 91(a) — Lessee — Right to redeem — Lessee for 

15 years, 

A lessee who takes the properly for a lease of 15 
years on pre payment of a lump sum has an interest in 
the property and is among the persons who may sue for 
redemption. {Grille, A J C,') ANANDA PaNDURANG 
r. Uttamrao 6IR (Nag.) 12 = 144 1.0.621 = 29 
N.L.R. 77 = A.I R. 1933 Nag 44 (2). 

(Before ameDdment of 1929), S. 91 (f)— 

Applicability-' Charge, 

The provbion in 8. 91 {f) is in the nature of an 
exception specially applied by the legislature to the case 
of mortgages. And this exception should not be extend- 
ed to a charge in perpetuity.' {Sulaiman, C.J, and King 

y.) Matlub Hasan v, Mt. Kalawati. 147 I.C. 
302=6 R A. 472= A.IR. 1933 All 934. 

(Before amendment of 1929), S. 91 (f)— 

Attaching cf editor — Court auction-purchaser — Right to 

redeem, 

A an attaching creditor does not by reason of the 
attachment obtain any lien or charge on the attached 
property and therefore a fortiori he cannot hand on any 
such charge to the purchaser at the auction, nor can he 
retain in hims^-if the ri^hliio redeem by purchasing the 


T.P. ACT (1882), a, 92. 

property himself at such auction. 17 C.W.N. 873 and 
44 Mad. 232. Rel. on. {Muktrfi and Mitter, JJ,) 
C.L. Kiernander r/. Benimaphab KHETTRI. 68' 
Cal. 698 = I R. 1931 Cal. 849 = 134 I.C. 661= A.IR, 

1931 Cal. 763. 

(Before amedment of 1929), S. 91 (f)— Atta- 
ching creditor — Right to redeem — Simple money decree- 
holder — Purchase in execution sale — Subsequent pur- 
chase by mortgage in execution of mortgage decree — 
Right to possession — Attaching creditor’s right to 
redeem not lost. Ste MORTAGE — MORIGAGE SUIT — 
Right TO possession. 1932 A.L.J. 289= A. I. R. 

1932 All. 356. 

(Before amendment of 1929), S. 91 (f)— 

Mortgage suit — Person obtaining order of attachment — 
Whether necessary party, 

A person who obtains an order of attachment in his 
favour has no interest either in the mortgage security or 
in the right of redemption and is not a necessary parly 
to a mortgage suit. (Muker;i and Mitter, JJ.) C.L. 
Kiernander Bemmadhab Khetiri. 68 Cal. 
698 = I R. 1931 Cal. 849 = 134 I.C. 661 = A.I.R. 1931 
Cal. 763. 

S. 92 — Applicability — Mortgagee paying up his 

own earlier mortgage — Right to subrogation. See 
Mortgage — Subrogation— Rationale of doc- 
trine. 7 Luck. 655= A.I.R. 1933 Oudh 9. 

S. 92 — Auction purchaser paying prior encum^ 

brance — Claim to interest — Liability to account for 
profits, 

A purchaser of mortgaged property who pays the prior 
encumbrances and subsequently claims interest no such 
payments should also account for corresponding propor- 
tion of the profits derived from the property. If the 
interest he claims is less than the profits he has te 
account, he need not account for the surplus. But^ if the 
interest exceeds the profiis, he will have to credit the 
profits towards the interest and claim only the balance 
of interest. {Ramesam and Suite, JJ-) RamCHAN- 
dra Naidu V, Pavalavammal. 8 R M. 602 (2) = 
169 I C. 478 = 1985 M W N. 662 = 42 L.W. 12 = A.I. 
E. 1936 Mad. 860 = b8 ML.J. 717. 

S. 92 — C O’ mortgagors — Dispute among — Award 

— Discharge of mortgage by one, * 

Where a dispute relating to a mortgage executed by 
five brothers was referred to arbitration and an award 
was passed, if the award be treated as tantamount to a 
decree of Court superseding the mortgage, the mort- 
gagors becomes co-judgmenl debtors and if one of them 
has paid off the mortgage debt, he would acquire a 
right similar to that of a co mortgagor paying-off the 
mortgage debt. 26 Mad. 686; 36 Mad. 493; 14 C.W^N. 
361, Ref. {Niyogi, A.J C.) JAIRAM v, BHILAJI. 27 N. 
LB. 162 = I.R. 1930 Nag. 361=127 I.C. 889= A.I.R. 
1930 Nag. 300. 

— — ' Ss. 92 and 96 — Co-mortgagor redeeming entire' 
mortgage — Right to subrogation. 

The combined effect of the amended Ss. 92 and 95 is- 
that while a mortgagor who pays his own debt cannot 
claim any subrogation against a puisne mortgagee, yet 
one of several mortgagors who pays not only for himself 
but also for the other mortgagors is entitled to subroga- 
tion against the co-mortgagors. {Sriiastava and Zta^ 
uRHasan, JJf) NISAR AHMAD KHAN MANZUR. 
AHMAD khan. 169 I.C. 54 = 8 R.O. 161 = 1985 O. 
W.N. 1203= A.IR. 1936 Oudh 47. 

Ss. 92 and 96— -Co-mortgagor redeeming mort- 

gage — Right to charge — Suit for contribution — Cause* 
of action. See LIMITATION ACT, ART. 132. 1936 O 
W.N. 278=A.IR. 1935 Oudh 246. 
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*“ "'“S. 92 — Maintenance charge — Person paying 
charge decree — Subrogation,^ 

Under S. 92 a person who has paid o£E the amount of 
a maintenance charge decree becomes subrogated to the 
decree-holder’s rights and therefore has a charge against 
the property, (^Niyogi and Staples^ A./ Cs.) Mt. 

S AVITRIBAI V, Nanhelal. 30 N.L.R. 148 = 6 R.N. 
207 = 148 I.C. 816 = A I.R. 1934 Nag. 84. 

-(as amended), Ss. 92 and 9^— Prior mortga- 
gee taking another mortgage — Intention to keep alive — 
Proof — Extinction of ptijr dtbt. 

Certain property was mortgaged to A and later on to 
B and subsequent to B's mortgage, the same property 
was again mortgaged to A and a part of the considera- 
tion of the moitgage had been kept with A so that a 
sum was to be paid B for sati^f action of his mortgage- 
money and the rest was to be kept by A to himself in 
discharge of his first mortgage. A paid nothing to B 
and held up his first mortgage as a shield and pleaded 
in a suit by B for sale of the mortgaged property that 
the property could only be sold subject to his prior 
charge under his first mortgage. 

Held^ that the question whether the prior mortgage j 
was kept alive or not was one of intention which does ' 
■not depend on the mortgagee’s subsequent declaration 
but must be gathered from the facts of each case at the 
time the subsequent mortgage wos executed. 

Held further^ that under the circumstances of the case 
the prior mortgagee had intended to extinguish his debt 
and that it was not given to him to hold the prior mort- 
gage as a shield against the subsequent mortgagee’s I 
claim. {Dalai, J.) Balbaddar Upadhva v, SheO- j 
MANGal. I.R. 1931 All. 269 = 130 I.C. 301 = A I.R. 
1931 All. 347. 

— S. 92 — Puisne mortgagee having prior mort- | 

gage — Keeping alive — Intention — Presumption — Bur^ I 
den of proof, 

. There is a presumption that the holder of a subse 
quent mortgage who has prior mortgages on the same 
properly would keep alive the prior mortgages if they ^ 
are for his benefit. But the presumption can be rebutted ! 
if the facts and circumstances attending the particular 
transaction are such that he could not have intended to 
hold the prior mjprtgages alive. The question whether 
such keeping alive would be for his benefit has to be 
decided in the light of circumstances existing at the time 
of the transaction, the onus being on him to prove cir- 
cumstances leading to the inference that it was in his 
interest at the time of the transaction to keep the char- 
ges alive and therefore that may be taken to be his 
intention. {A gha Haidar, J) DhanPAL SlNGH zr. 
MT. Fahiman. 7R.L. 477 = 163 I.O. 870 = A.I.R. 
1936 Lab. 203. 

S. 92 —Puisne mortgagees right — Discharge of \ 

•moftgage by puisne mortgagee — Subrogated right — 
Question of legal necessity for mortgage under Hindu 
ixiw, if material, 

S, the managing member of a joint Hindu family of 
which the plaintiffs were the coparceners mortgaged 
certain family property under a posi-essory mortgage in 
favour of M in 1905 and the defendant, who was a sub 
sequent mortgagee from S got possession of the property 
by redeeming the mortgage of M, Plaintiff brought a 
suit to eject defendant in 1936. 

Held, that the defendant was entitled to claim the 
rights of a prior mortgagee in respect of the said pro- 
perty, though legal nece‘ssity in his favour had not been 
established and the plaintiffs could not claim to eject 
him fiom the said property when they were out of 
possession of it since 1905 and had never cared to 
luestion the validity of the mortgages executed by .S'. 


T.P. AOT (1882), S. 92. 

16 O.W.N. 119, Appl. {Raza and Nanavntty, //.) 
Ram Kishan Lal v, Mahomed Baquar Khan. 
IR 1931 Oudh 271 = 1321.0. 271 = 8 O.W.N. 222 = 
A.I.R. 1931 Oudh 144 (2). 

S. 92 — Puisne mortgagee's right — Mortgage 

decree — Discharge by subsequent mortgagee — Subrogated 
right. 

Where the prior mortgagee obtained a decree and the 
mortgaged property wos brought to sale in pursuance of 
that decree and the mortgagor effected a fresh moitgage 
of the same property and the discharge of the decree 
was recited as consideration therein. 

that the prior moitgage was not extinguished 
and that the later mortgagee on discharge of the decree 
could hold the earlier mortgage as a shield. {Htsan, C, 
J,and Ktsch, J,) RaM BiLAS z/. LaCHMI N.aRAIN. 
I.R. 1931 Oudh 30* = 132 I.O. 612 = 14 O.L.J. 380 = 

8 O.W.N. 641 = A.I.R. 1931 Oudh 296. 

— S. 92 — puisne mortgagee's right — Property 
subject to mortgage — Subsequent mortgage by mortgagor 
after selling the property to third party ^Subsequent 
mortgagee discharging prior incumbrance— Rights of. 

Where property which is subject to a mortgage is sold 
by the mortgagor to a third party and subsequent to 
such sale, the mortgagor executes the mortgage in suit 
to the plaintiff, the mortgage transfers no interest in the 
property to the plaintiff, as the properly does not belong 
to the mortgagor at the time of its execution. The 
mere fact that the plaintiff has discharged the prior 
incumbrance does not confer on him any interest in the 
property. (King, C, J , and Thomas, J) SUKHRAM 
Dass Z/. Mahbub Khan. 11 Luck. 224^155 I.O. 
905 = 7 R.O. 628 = 1935 O.W.N. 622 = A. I.R. 1936 
Oudh 399. 

—3. 92— Puisne mortgagee's right— Mortgagee 
paMug prior mortgage decree — Right to subt ogaUvn^ 

Per Sulaiman, C, J, ami Bennet, J (Ganga Nath, /. 
contra.) — Where a property has been the subject of two 
simple mortgages and a suit has been brought for sale 
on the first mortgage and decreed against the second 
mortgagee also; and subsequently a third mortgage is 
taken and this mortgage^e, has paid the decretal amount 
but has not obtained possession of the property; w'hen 
the second mortgagee brings a suit for sale and makes 
the third mortgagee a party, the third mortgagee is enti- 
tled to claim a right to subrogation for the amount 
which he paid in discharge of the decree in the earlier 
mortgage suit, even though a fresh suit on the first mort- 
gage would be barred by limitation. (Sulatman, C, 
Bennet and Ganga Nath, J/.) A LAM A LI z/. BeNI 
CHARAN. 68 All 602 = 1935 A L.J 1294=1601.0. 
641 = 8 R A. 618 = 1935 A.W.R. 1456 = A.I.R. 1936 
All 33 (F.B). 

S 92 — Puisne mortgagee's right — Suit by first 

mirfgagee — Preliminary decree — Pay mint by subsequent 
mortgagee — Right to subrogation. 

Whtre a subsequent mortgagee, after a preliminary 
decree in the suit by the first mortgagee, pays off the 
decretal amount, he is entitled to be substituted for the 
first mortgagee as a plaintiff. As the Court has to pass 
a final decree, it is clear that the Court is not functus 
officio when the payment is made - nd accepred. 27 All. 
325 (P C.), Expl and Dist.; A I R. l928 N ig. 145 and 
12 N.LR. 50, Kel. on.; A.I R. 1926 Nag. 84, Expl. 
(Macnair, J. C.) YaMUNABAI v. MaROTI. 6 1R. 
(Nag) 90 = 146 1.0.614 = 29 N.LR. 183=A.I.R. 
1933 Nag 163 

■— S 92 — Puisne mortgagee's right — Third mort- 
gagee paying first in punuanre of agreement in his 
mortgage — He can use first mortgagee as^ shield against 
second mortgagee. 
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Even where a third mortgagee agrees by a mortgage 
deed to discharge the first mortgage, he can equitably 
use the first mortgage as a shield against the second 
mortgage because the intention of the third mortgagee 
in paying off the first charge is to keep alive the first 
mortgage for his own benefit and not for the benefit of 
intermediate encumbrancer or any other party. (Case- 
law discussed.) {IVtyogt^ A. J, C.) MOHANLaL v. 
Mohom AD SUJAT. 30 N.L.B. 164 ^ 6 IB. (Nag.) 36 
«144IO. 969=A.LB. 1933 Nag. 155. 

— — S. 92 (as amended by Act XX of 1929)— 

Put sue mortgagee's right — Third mortgagee paying con 
sideration of his mortgage to first mortgagee — Law 
prior and subsequent to amendment. 

Where out of the consideration money for the third 
mortgage over the same property, a sum is left with the 
third mortgagee for paying off the fi^st mortgage and 
the third mortgagee pays off the first mortgage, he is 
subrogated to the position of the first mortgagee and 
can claim priority as against the intermediate mortgagee. 
This is the correct view if the law is governed by the 
new S. 92, as introduced by the Amending Act of 1929, 
Even if S. 92 has no i etrospective effect, the rule laid 
down in that section would be a safe guide to follow as 
laying down correctly the rule of ju'stice, equity and good 
conscience for cases arising before the passing of the 
Amending Act of 1929. As a matter of justice and 
equity, there is no reason why the intermediate mort- 
gagee should get the benefit of the redemption of the 
prior mortgage when he has paid nothing tow'ards such 
redemption, {/fing, C. J, and Thom is ^ /.) SUKHRAM 
Dass V, Mahbub Khan. 11 Luck. 224 = 15510. 
906-7 B.O. 628 = 1936 O.W.N, 622=A.I.R. 1936 
Oudb 399. 

— - S. 92 — Purchaser in Court auction — Execution 

of mortgage decree— ‘Right to subrogation — Purchase 
money deposited tn Court to avert sale — Right of pur- 
chaser. 

A transferee of properties sold in execution of a mort- 
gage decree whose money was deposited into Court by 
the mortgagors themselves to avert the Court sale is 
entitled to subrogation in respect of such payment. 1 
Pat. 3.32, Foil. {Curgenven and Sundaram C Hetty ^ JJ.) 
ABDUL RAZAK ROWTHER v. ABDUL KAHIMAN I 
Sahib. 1933 M W.N. 1013 = 38 L.W. 463 = 149 10. 
287 = 6 B.M. 629 = A.I.B. 1933 Mad. 716=65 M L 
J. 390. 

S. 92 — Purchaser from widow — Discharge of 

mortgage debt — Rez/erstoner entitled to possession — If 
bound to pay moitgage debt paid. 

Where a purchaser of a property from the widow 
holding a life estate discharges a mortgage debt out of 
the consideration for the purchase and on the death of 
the widow, the reversioner sues for possession of the 
property, credit should be given to the mortgage amount 
paid by the purchaser. In such a case, if the plaintiff 
reversioner does not impute bad faith on the part of the 
purchaser, the latter is not bound to allege or prove good 
faith. (Agarzvala and Saunders, JJ.) BaBAN MiSRA 
37. Bishwanath Pande. 166 1 0. 870 = 7 B.P. 631 
-A.LB. 1934 Fat. 681. 

S. 92 — Purchaser of equity of redemption — Pur- 
chaser paying prior mortgage out of money left tn his 
hands — Right to subrogation. 

A purchaser of the equity of redemption from the 
original mortgagor is entitled to the benefit of subroga- 
tion under S. 92 of the T. P. Act if he redeems a prior 
mortgage, and no restrictions are placed on the applica- 
bility of that section to cases where the money is paid 
out of the sum left in the hands of the transferee or 
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cases where he has undertaken liability to discharge the 
previous debt. {Sulatman, C, J, and A’ing^ J.) Umed 
Singh z/. BABU Ram. 7 B.A. 47=160 10.937= 
1934 A.L.J. 887 = 4 A.W.B. 221=A.I.R. 1934 AIK 
1035. 

(as amended), S. ^2— Purchaser of equity of 

redemption — Subrogation — Payment of mortgage 
amount by stranger — Rights of stranger. 

A payment made by a stranger to the mortgage of 
the amount due to the mortgagee would prima facie 
amount to a transfer of the mortgage right. Being a 
stranger, he is presumed to intend to keep it alive for 
his own benefit and would be entitled to be subrogatedi 
to the rights of the mortgagee. Items 1 and 2 of the 
suit properties belonging to D had been mortgaged to S, 
A obtained a decree against D, attached the property 
and purchased it himself. During the continuance of 
the attachment, item 1 was sold by D to /^who paid off 
the entire mortgage amount due to S. Shortly after, he 
got a mortgage of the other item also and claimed a 
charge on both the properties for the amount paid by 
him by being subrogated to the rights of 6*. It was- 
contencled that at the lime he paid off S, he had no in- 
terest in item 2 and to that extent, he was a mere volun- 
teer. 

Held, the decree which A obtained was subject to the 
moitgage rights of S. In spite of the sale in execution, 
D, who had the equity of redemption, had an interest 
in paying off the mortgage to .S’ and keeping it alive in» 
his favour; P having, at the instance of D, paid off that 
amount could claim the same right to stand in the shoes 
of S and was entitled to a charge on both the properties 
even though he might have had no title to them at the 
time of payment. 40 B. 646 and 53 B. 353, Foil. {Madha- 
van Nair, y.) GOVlNDA KaNGANI v. MURUGESA. 

Mudali. 136 1 0. 529 = LB. 1932 Mad. 113 = A.I. 
B. 1931 Mad. 720. 

3. 92 — Purchaser of part of equity of redemp 

tion — Right of subrogation. 

The purchaser of a part of the equity of redemption- 
comes within the description of persons refeired to im 
S. 91. On redeeming the property subject to the charge, 
he is given by S. 92 the same rights as the mortgagee 
whose mortgage he redeems may have against the 
mortgagor or any other mortgagee. {^Rowland and 
Agarwala JJ.) JHUM LAL v. SHAM NARAYAN 
Singh, LB. 1933 Pat. 31=140 I.O. 846 = 13 Pat. 
L.T. 686 =A.LR. 1933 Pat. 33. 

S. 92 — Purchaser of part of equity of redemp- 
tion — Purchaser paying first mortgagee — Right to 
subrogation. 

A purchaser of a portion of the mortgaged propeity 
by paying the amount to the first mortgagee acquires the 
rights of the first mortgagee, and he is entitled to use 
the first mortgage which he has satisfied as a shield 
against the second mortgage. {,Niyogi and Grille, A. 
J. Cs.) Gadiram V. PUNAMCHAND. IB. 1983 
Nag. 232 = 144 I.O. 326 = 30 N.L.R. 266 = A.I.B. 
1933 Nag. 171. 

— — S. 92 — Purchaser of portion of equity of redemp* 
tion — Purchaser paying prior mortgage under covenant 
with mortgagor — Right to suborgaiion. 

Where a purchaser of a portion of the equity of 
redemption retains at the time of his purchase a part of 
the price and expressly agrees by a covenant in the deed 
of his purchase to discharge the prior mortgage debts 
out of the same, he is not entitled to subrogation by 
paying off those debts. By paying off the prior mort- 
! gages, he simply discharges an obligation which is uponr 
! him under an express contract. {Nazim Alt, /. 
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T.P. ACT (1882), S. 92. 

Mukaram MARWARI V, Mahammad Hosain. 62 
Oal. 677 = 161 10. 48 = 8 B.O. 470=A.I.R. 1936 
Cal. 42. 

8. 92 — Purchaser’s right — Real purchaser at 

court auction sale — Payment of mortgage debt bona fide 
after decree in redemption suit — Benefit of redemption 
going to benamidar purchaser — Right to recover amount 
from certified purchaser. See C. P. CODE, S. 66~-ReaL 
Purchaser. 1931 A.L J. 601. 

S. 92 — Purchaser's t ights — Right to subor gotten 
— Purchaser redeeming portion of mortgaged proper-- 
ties, 

A purchaser redeeming only a half share in the mort- 
gage is not entitled to suborgation. 36 C. 193 and 38 A. 
502, Ref. (Btsheshwar Nath and Nanavutty^ J J,) 
Kanhatva Lalz/ ikram Fatima. 8 Luck. 103-* 
I.R. 1932 Oudb 360 = 139 1 0. 358 = 9 O. W.N. 667 = 
A.I.B. 1932 Oudh 268. 

S. Purchaser under a sale deed — Discharge 

of vendee's liabilities — Sale void for want of title in 
vendor viz., a maintenance decree and hypothecation 
bonds — Vendee* s right to subrogation. 

Where a vendee under a deed of sale discharges the 
liabilities of the vendors at the latter’s request, the lia- 
bilities being a maintenance decree against him, and 
debts under hypothecation bonds executed by him, and 
the sale turns out to be void for want of title in the 
vendor, the vendee becomes subrogated to the rights 
possessed under the maintenance decree and the hypo- 
thecation bonds ; and he is entitled to recover the sums 
paid by him from the properties which were liable to the 
maintenance deciee and to the debts under the hypothe- 
cation bonds. {Ramachandra Rao and Shankaranara- 
yana Rao, J/.) KRISHNAMACHAR v, KeSAVACHAR. 
12 Mys.L.J. 288 = 39 Mys. H.C.R. 374. 

— - -S. 92 — Purchaser under first mortgage decree — 
Right to set up first mortgage as shield in suit by subse- 
quent mortgagee, 

A person who is in the rights of a first mortgagee and 
of the original mortgagor as acquired at a sale under the 
first mortgage, is entitled at the suit of a subsequent 
mortgagee who is not bound by the sale and the decree 
on which it proceeded, to set up the first mortgage as a 
shield. (Case-law discussed.) {Wort, J.) RamANANDAN 
Prasad Singh f/. RAM Das. 166 I.C. 663=7 R.P, 
608 = A.I.R. 1934 Pat. 70. 

8. 92 — Purchaser undertaking to pay off mort- 
gage sale by widow of equity of redemption invalid — 
Deposit of mortgage amount by purchaser in Court 
under the agreement in sale deed — Equitable relief of 
claiming the amount from the reversioner before the re- 
versioner is allovsed to take possession. See T. P. ACT, 
SS. 83 AND 92. 13 Pat. Ill = A.I.R. 1934 Pat. 127. 
8. 92 — Purchaser undertaking to pay prior mort- 
gage — Delay in payment — Vendee remaining in pos«!es- 
sion of property after paying the prior mortgage and 
appropriating profits — Suit for sale by the subsequent 
mortgagee — Vendee not entitled to claim further interest. 
See Mortgage — prior and Subsequent, 1934 A. 
L.J. 887 = A.I.R. 1934 All. 1036. 

8. 92 — Purchaser undertaking to pay two encum- 
brances — Payment of one only — Right to set the 
encumbrance paid off as a shield against the other 
encumbrancer, 

A later purchaser or mortgagee who undertakes to pay 
two prior encumbrances but who pays only one and not 
the other cannot resist the claim of the encumbrancer 
not so paid by setting up the discharge of the other 
encumbrance as a shield and claiming priority for the 
amount paid in discharge of it. A purchaser from such 


T.P. ACT (1882), 8. 92. 

a purchaser with notice of the covenant cannot also- 
claim any right of subrogation. 6 C. L. J. 134 ; 53 M. 
188 ; 41 All. 4l7, Ref. {Curgenven and Sundaram 
Chetty, //.) ABDUL RaZAK ROWTHER v, ABDUD 
RAHIM an Sahib. 149 I.C. 287= 6 R. M. 629= 1933- 
M.W.N. 1013 = 38 L.W. 463 = A. I.R. 1933 Mad. 
715 = 66 M.L.J. 390. 

S. 92 — Registfation — Amendment of 1929 — Effect 
of — Subrogation — Registered agreement necessary. 

Before the new S. 92 came into force an intention to 
keep alive a prior incumbrance was presumed. But by 
the enactment of S. 92 of the Amended T. P. Act, the 
law to the effect that the intention to keep alive the 
prior discharged incumbrance could be presumed, has 
been changed and now there can be ro presumption, and) 
the person who has advanced money to a mortgagor,, 
money with which t|je mortgage has been redeemed, has 
to prove the existence of a registered agreement of 
subrogation before he can claim that relief. (Case law 
discussed.) {Nanavutty and Rachhpal Singh, JJPy 
Mahomed Raza v, Bilqis Jehan Begam. 9 Luck. 
717 = 6R.O. 608 = 1491.0. 84 = 11 O.W.N. 619=A. 
I.R. 1934 Oudh 213. 

(as amended), S. 92 — Retrospective e fifed — 

Amending provision. 

Act XX of 1929 did not clothe persons who under the 
previous law obtained only a charge W'ith the rights of a 
mortgagee. {McNair, /. C, and Pollock, A. J. C ,y 
RAMKAKAN HIRALAL V, Jageshwar BHUT. 30 N. 

L. R. 1 = 157 1 0. 466 = A.I R. 1934 Nag. 97. 

—(as amended in 1929), 8. 92 — Retrospective 
effect, 

S. 92 came into force in April 1930 and there- 
fore does not govern the case of a transfer prLoi to that 
date. {Wort and Fazl AH, //.) JAGDEO SahU v, 
Mahabir Prasad. 13 Pat. Ill = 16 Pat.L.T. 73 = 

1631.0. 602 = 7R.P. 367 = A.I R. 1934 Pat. 127. 

- (as amended), S. Retrospective effect, 

Ss. 92 and 101 of the T. P. Act have retrospective 
effect. Even otherwise, the rule of subrogation laid 
dow’n therein can be applied as rule of justice and equity. 
{Mukerji, Banerji and Bennet, JJ.) TOTA RAM v. 
Ram Lal. 64A1I. 897 = 1. R. 1932 All. 624=139* 

1.0. 107- 1932 A.L. J. 627 = A I.R. 1932 All. 489' 
(r-B.). 

(as amended), S. 92— Retrospective effed, 

S, 92 as amended does not take retrospective effect. 
{Sundaram Chetty, /.) PiCHAIYAPPA CHETTY v, 
Govindarajulu Mudaly. 130 10. 606 = 1930' 

M. W.N. 1190 = 33 LW. 78= A.I.R. 1931 Mad. 110. 

S. 92 — Subrogation— Charge created by decree 

for rent— Right to be subrogated to. 

Where a person advances the money to a mortgagor 
to pay off a mortgage debt and gets a mortgage in 
secuiily of that advance, then he is entitled to besubro- 
gated to the rights of the original mortgagee. But the 
charge which is created by the decree for lent obtained 
by the landlord is a right to which the landlord alone 
is entitled and there is no right of subrogation in the 
person advancing money to the mortgagor to pay off the 
rents. {Won, /.) RAMNANDAN PRASAD SlNGH v. 
Ram Das. 166 I.O. 663 = 7 R.P. 608=A.I.B. 1934 
Pat. 70. 

— — ■ Ss. 92, 93 and 82 — Subrogation — Doctrine of 
shield — Scope and extent of — Right barred by limita- 
tion— If available in defence to suit for redemption, 

A purchaser of part of the mortgaged properties who* 
has a right to contribution in respect of mortgage debt 
paid of by him cannot use such right as a shield or 
refuse to give up possession of the part belonging to> 
another owner until pa) ment of the amount of contri- 
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bution, if such right is barred by limitation. Nor could 
«ucK right be used as a sword against the Owner’s in- 
dependent equity of redemption or as a shield to protect 
the possession obtained by reason of paying off the 
mortgage debt, when the right its barred by limitation. 
{/Crtshnan PanJalat, J.) DRAVIAM CHETTIAR v. 
RAMAIYA CHETTIAR. 41 L.W. 730=169 I.O. 857 = 
« R.M. 667 = A.I.B. 1936 Mad. 390=68 M L.J. 362. 
—(as amended by Act XX of 1929), S. 92— 

.Registratt on —Subrogation — Essentials, 

In order to support a claim of subrogation under S. 92 
there should be a registered instrument to that effect. 
'{Raza and Smith, JJ,) RAM HaIT v, POHKaR. 7 
liuck 237 = I. B. 1932 Oudb 6 = 134 1. 0. 1093 = 8 0. 
W.N. 1106= A.I.B. 1932 Oudh 64. 

— S. ^^—Subrogation — Legal eznd conventional — 
Difference between. 

Subrogation is of two kinds legal and conventional. 
'Where a third mortgagee redeems the first mortgage 
/then he will be subrogated to the position of the first 
mortgagee as against the second mortgagee. This is what 
is known as legal suorogaiion. Conventional subroga- 
tion is somewhat different and it takes place where the 
person who pays off the debt has no interest to protect 
but advances money under an agreement express or im 
.plied that he would be subrogated lo the rights and re- 
medies of the first incumbrancer. Conventional subroga- 
tion can only arise by an agreement either express or im- 
plied. The case in which a legal subrogation, as distinct 
from conventional subrogation is claimed, stands on a 
different fooling. In the case of legal subrogation, the 
third incumbrancer redeems the first mortgage in order 
lo protect his own interest. Similarly a man who pur- 
chases the equity of redemption of the mortgagor and 
who redeems the first mortgage does so in order to 
.protect his own interest. The case in which a conven 
tional subrogation U sought however is defferent. There 
a person claiming a right of subrogation has to prove 
that there was an agreement (^Nanavuity and Rachhpal 
Singh, JJl) Mahomed Kaza v JBilqis Jehan 
Beg AM. 9 Luck, 717 = 6 B O 608 = 1491.0.84 = 11 
p.W.N. 619 = A.I.B. 1934 Oudb 213. 

S. 92 — Subrogation — Right to debt due to bank 

— Third party paying debt and taking back title deeds 
— He is entitled to be subrogated to the rights of the 
bank. See DEBTOR AND CRFDITOR— SUBROGATION. 
34 P.L.B. 477 = A.I.B. 1933 Lab. 416. 

— S. 92— Subrogation — Right to — Payment of prior 
mortgage debt — Agreement to execute a fresh mortgage 
— No right of subrogation. See T, P. ACT, S. 58 — 
MORTGAGE. 8 O W.N. 1105. 

— -S. Subrogation — Right to— Person perform 

ing his own obligation. 

The rule against the subrogation of a mortgagor is 
e;xten( ed to any purchaser of the equity of redemption 
or encumbrancer who discharges the prior encumbrance 
which he is by contract, express or implied, bound to 
discharge. A person cannot claim subrogation when he 
simply performs his own obligation or covenant. 36 C. 
W. N. 4 (P. C.), Rel. on. {Manaifutiy, /.) JaiDEVI 
KUWAR^/. Sripal Singh 6 BO 281 = 147 1.0.628 
= 11 O W.N 139 = A.I.B. 1934 Oudb 129. 

S 92 — Subrogation — Right to — Redemption of 

mortgage without paying entire amount due. 

All that is necessary to confer the right of subrogation 
is that the mortgage in respect of which the right is 
claimed should have been redeemed in full. It is not 
necessary that the entire amount due on the basis of the 
mortgage shoul^ be paid if the mortgagee agrees to let 
the mortgage be ^edeeAe^^on 'payment of a smaller 


T.P. AOT (1882), 8. 96. 

amount. (^Lqbal Akamed, J) SHIB ChARAN DAS 
MUQADDAm. 168 1.0.643=1936 A.W.E. 1121 = 8 
B.A. 330 = 1935 A.L.J. 1129= A.IB. 1936 All. 62. 

^S. Scope, 

The Legislature has by the amendment not created a 
right which did not exist before but has simply clarified 
the position of the co-mortgagor holding a charge within 
the meaning of S. 95 read with S. iOO.) Ntyogt, A, C, 
J,) JAIRAM V, BHILAJI. 27 N L. B. 162 = 1. B. 
1930 Nag. 361 = 127 I.O. 889= A.I.B. 1930 Nag. 300. 

(as amended), S. ^2— Scope and effect, 

S. 92 does not state that the mortgagor on redeeming 
the properly subject to a mortgage can in no circum- 
stances, obtain the right of redemption which that mort- 
gagee nnght have. Ordinarily a mortgagor has a right 
to redeem a mortgage effected by him. The principle 
to which the section is intended to give effect is that he 
who removes another’s burden s»eps into the shoes of 
the person whose rights constitute the burden. ( Macnair, 
J. 6\) LAKHMICHAND V. Janardhan. 141 I 0 144 
= IE.1933 Nag. 39 = 28 N.L.B. 247 =A.I.E. 1932 
Nag. 164. 

S. 94 — Purchase by mortgagor of his own pro- 

perty in execution — Right of subsequent mortgagee. 

If in execution of a decree for sale of the mortgaged 
property the mortgagor purchases the property for him- 
self, it passes into his hads subject to the right of the 
subsequent mortgagee, it being his duty as owner of 
the estate to discharge the debt of the subsequent mort- 
gagee for which he had pledged the estate. The same 
principle would apply even if there had been intermediate 
purchasers of the property before it came into the hands 
the mortgagor. Otter v. Lord Vaux, 6 D. M. and G. 
638 and 29 M. 113, Ref. to. {Venkatasubba Rao and 
Madahvan Nair, JJ,) Ramanathan Chettiar v. 
Audinatha Ayyangar. I.E. 3931 Mad. 642=132 
I 0 290 = 1931 M.W N. 760= A. I.E. 1931 Mad. 642. 

S. 95 — Co mortgagors — Equity of redemption 

vesting in several persons — Relatio^ishi p inter se. 

If the equity of redemption vests in several persons, all 
of them must be treated as co- mortgagors within the 
meaning of S. 95 of the T.P, Act. The terms of S. 59 A 
do not support the argument that if a* mortgagor dies 
leaving several heirs, or if he transfers the equity of 
redemption in favour of several persons, then the 
several persons so deriving title from him cannot be 
regarded as co- mortgagors. Nr» doubt the word ‘mort- 
gagor’ would include such legal representatives but it 
does not mean that the relationship between them inter 
se would not be that of co-mortgagors. iSrivastava and 
I Zia uLHasan, J/.) NiSAR AHMAD KHaN v, Manzur 
Ahmad Khan. 169 I C. 64^ 8 E.O. 161 = 1935 0. 
W.N. 1203 = A.I.E. 1936 Oudh 47. 

Co mortgagor— Payment of prior mort- 
gage debt — Subrogated right. 

Where there are several mortgages on a property, the 
owner of part of the property subject to the mortgages 
may, if he pays off an earlier charge, treat himself as 
buying it and stand in the same position as his vendor. 
Where it is manifestly for his benefit it may be presum- 
ed that it was his intention to keep the prior mortgage 
alive. And S. 95 does not necessitate the extinguishment 
of the mortgage and the creation of a charge S. 95 does 
not apply where the co mortgagor pays off an earlier 
charge and treats himself as buying it in such a case he 
cannot be considered to redeem the mortgaged property 
within the meaning of the section. (Afacniir, J, C, and 
Pollock, A. J, C,) KaMKARAN HiRALAL V. JAGESH- 

warBhut. 30 NL.E: 1 = 167 I.O. 466=A.I.B. 
1934 Nag. 97. ^ 
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S. 95 — Co-mortgagor — Redemption by^-^Rights 

acqiiird by — Enforcement of —Ltmitatton for-Strat- 

ing part. ' . . x 

On redemption of the mortgage property by one of 
the several mortgagors, even in a case where the mort- 
gage was not a possessory one. a charge accrues in 
favour of the mortgagor who dicliarged the mortgage 
and the redeeming mortgagor is entitled to enforce the 
charge against his co* mortgagors. The right to enforce 
it accrues on the date of payment and is governed by 
Art. 132 of the Limitation Act. 28 A. 482 (P. C.), Poll. 
(JSulaiman^ A. C. J, and Sen. y.) COLLECTOR OF 
Farrukhabad V, Kishore Mohan I.R. 1932 All. 
274 = 137 I.O. 86 (2) = 1932 A.L.J. 19 = A.I.R. 1932 
All. 260. 

— — S. •Effect of amendment. 

S. 95 of the T. P. Act has by Act XX of 1929 been 
amended in such a way that Ss. 92 and 95, as they now 
stand, make it clear that the right of the co-mortgagor 
redeeming is the “same right as the mortgagee whose 
mortgage he redeems may have against the mortgagor**. 
In effect the decision in Snmatt Ra?akumarfs 25 
C.W.N. 283, is now statute law. The amendment may 
well be brought to make more clear the priority of the 
co-mortgagor and to clear away all risk of postpone- 
ment to a purchaser for value without notice but as a 
co-mortgagor can when redeeming take formal assign- 
ment (or its equivalent in the case of a decree) the chief 
merit of the amendment is that it provides to the co- 
mortgagor by the general law, the same security, that 
proper conveyancing would alw'ays have provided and 
not a form of charge which is different in some of its 
incidents. {Rankin C.J , C, C. Ghose. Mukerjt. Malltk 
and Guha.J/,) UMAR ALI v ASMAT ALI. 58 Cal. 
1167 = I.R. 1931 Cal. 409 = 130 I C 889 = 36 C.W.N. 
409=63 C.L.J. 154 = A.I.R. 1931 Cal. 261 (F.B.). 

g. 25 ^Co-mo*tgagor — Redemption by — Charge 

Waiver of— Mutation of names tn favour of other 

co-mortgagor. 

Mere mutation of names does not confer any title; so 
the fact that the co- mortgagor, who after redeeming the 
entire mortgage, gratuitously al'owed mutation to be 
made in favour of the other co mortgagor w’ho has not 
paid his share of \he mortgage money, does not amount 
to either estoppel or waiver of his right to enforce the 
charge which he obtained under S. 95. {Raza and 
Bisheshwar Nath. JJ^ MaDHO SinGH KaLLOO 
Singh 140 IC. 580 = I.R. 1933 Oudh 3 (2) = 13 
Ii.R. 374 (Rev.) = 9 O.W.N. 923 = 16 R D. 547 = A.I. 
R. 1933 Oudh 28. 

■(Before amendment of 1929), S. ^'^-Co-mort- 
gagor— Redemption by— Right to subrogation— Nature 
and extent of — I ntereit — Rate of. 

Certain property was mortgaged by the owner. Subse- 
quently he dedicated part of that property for some 
endowments and settled part of it on his wife for life, 
the estate settled on the wife being subject to certain 
charges. The wife (tenant for life) redeemed the whole 
property. 

Held, that under S. 95, T. P. Act (before its amend 
ment) a charge was created in favour of the life-tenant 
on the mortgaged property in possession of the trustees 
of the endowments for their proportionate share of the 
mortgage-debt. The right of subrogation thus created 
by the section being a limited right, does not entitle the 
redeeming co-mortgagor to enforce the terms of the 
mortgage against the other mortpgors in the same way 
as the mortgagee could or to claim as a matter of right, 
interest at the bond rate. The question as to the rate 
of interest, the amount of which and the date from 
n. n — TT 
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which it is to be calculated is at the discretion of the 
Court. {James and Agarwala. //.) BiRENDRA 

Keshri Prasad Narain Sahee v. Bahuria Saras- 
WATI KUER. 13 Pat 366 = 16 Pat. L.T. 147 = 166 
I.C. 766=7 R.P.619 = A.I.R. 1934 Pat. 612. 

‘ ■ S. 95 — Co-mortgagor — Redemption of entire 

property by — Mortgagee giving consent — Other co-mort- 
gagors suing to recover possession of share — Payment of 
mortgage amount. 

Held, {on a diffetence between the Suleiman. C.J, 
and Mukerjt. J.). there is nothing in S. 95 to indicate 
that its application is lestricted to cases where the co- 
mortgagor cannot redeem his own share only and is 
compelled to redeem the whole property. The same 
principle will apply where a co-mortgagor redeems the 
whole property with the mortgagee*s consent, although 
he might have com^jelled the mortgagee to permit the 
redemption of his own share only and the other co- 
mortgagors cannot recover possession of their share 
without payment of their proportionate amount. 
{Stilaiman. C.J and Mukerjt. /.) JAUHARI v, 

Tdnday. 64 All 975=141 I.C. 91 (2) = I R. 1933 
All 35 = 1932 A.L.J. 986 =A.I.R. 1933 All 21. 

- S. 96 — 'Expenses incurred in redeeming * — 

Whether includes mortgage debt. 

The expression “the expenses properly incurred in so 
redeeming** in S. 95 includes the mortgage debt. Prima 
facte it is the duty of the Court to interpret and apply 
the section as a complete and independent statement of 
the law. (^Rankin. C. J.. C. C , Chose. Miikerji. Mallik 
and Gtiha. JJ ) UMAR ALI v. ASMAT ALI. 68 Cal. 
1167 = I.R. 1931 Cal. 409 = 1301.0 889 = 35 O.W.N. 
409 = 63 O.L.J 164 = AIR. 1931 Cal. 251 (F.B.). 

S. 95 — Part — Redemption by mvner — Charge — 

Enforcement — Lt mt tat ton — Starti ng point. 

The right to enforce the charge created under S. 95, 
T. P. Act, by the redeniption of a mortgage by the 
holder of a part of the mortgaged property accrues only 
when the whole mortgage debt has been paid off; and 
the period of limitation for a suit to enforce such a 
charge is 12 years from the date when the whole debt is 
paid off. {fames and Agarwala, JJ.) BIRENDRA 
Keshri Prasad Narain Sahep: v Bahuria 
Saraswati Kuer. 13 Pat. 356 = 16 PatL.T 147=* 
165 LC. 766=7 R.P. 619 = A.IR. 1934 Pat. 612. 

— — S. 95 — Purchaser of equity of re<lemption — 
Redemption of mortgage — Suit by owner to recover 
possession — Limitation — Decree for redemption created 
a charge. See LIMITATION ACT, ART. 144— MORT- 
GAGE. 67 Bom. 134 = 35 Bom.L.R. 48 = A.I.R. 1933 
j Bom. 114. 

S. 95 — Scope — Nat Hie of co-mortgagor's right. 

j S. 95 is intended to declare the right against the 
; mortgaged property wliich a co-mortgagor acquires by 
I redemption. There is a marked contrast between the 
language of S 95 which deals with a co-mortgagor and 
the language of S. 74 (before amendment of 1929) 
which deals with puisne mortgagee. What S. 95 confers 
is a charge. The security of the mortgagor for reim- 
bursement of the excess paid beyond his share is not 
something which is given to reinforce a personal liability 
resting upon the other mortgagors to contribute, nor is 
it something which has to be engineered by putting him 
in the shoes of the mortgagee, 

Rankin. C.J. (per obiter).— I should hesitate before 
assuming that the charge given by S. 95 cannot amount 
to an interest in specific immovable property. {Rankin, 
C.J.. C. C. Chose. Mukerjt. Malltk and Guha, JJ.^ 
Umar Ali 7 t. asm at all 68 Oal. 1167 = I R. 1931 
Cal. 409 = 13010 889 = 36 C.W.N. 409 = 53 C.L.J. 
154=A.I.R. 1931 Oal. 5551 
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(Before amendment of 1929), S. 98— 

tnalous mortgage — Contract to the contrary — Service 
inam free of assessment — Mortgage of — Enfranchise- 
ment and assessment — Liability to pay. 

By the terms of a deed of mortgage of service inam 
held free of assessment, the respondent was to remain in 
possession for twelve years, to appropriate half of the 
profits towards the mortgage and to pay the balance to 
the mortgagor (the appellant). During the currency of 
the mortgage, the inam was enfranchised and converted 
into ryotwari tenure, patta granted to the appellant and 
assessment imposed on it. 

Held (the case being one prior to the amendment of 
1929), as the whole rents and profits were not to be 
appropriated to the mortgage money but part of it was 
payable to the mortgagor, it was not an usufructuary 
mortgage but anomalous. The rents ^pd profits having 
been previously ascertained and their appropriation 
definitely arranged, any other payment out of them 
which would vary that method of appropriation was not 
contemplated by the parties. In other won’s, there was 
as regards such other payments, e.g., increase in land 
revenue a contrary to the contrary. So the assessment 
of land revenue should properly be paid by the mort- 
gagor who held the patta for the lands and if on his 
default the mortgagee was obliged to pay instead, he 
was entitled to recover it from the mortgagor. 25 l.C. 
641; 9 M.L.T. 206; 17 M.L.J. 5l7, Ref. (ATrishnan 
Pandalai.J,) RAMAMURTHl r/. ADENNA. 1931 M. 
W.N. 696. 

— -S. 98 — Anomalous mortgage — Mortgage to be 
simple one in first instance and to be usufructuary one 
on non-payment of principal sum on fixed date — Sepa- 
rate covenant to pay interest yearly — Suit for interest 
alone — Mat nta i nahili ty . 

The rights and liabilities of the parties to an anomal- 
ous mortgage must be determined by the terms of the 
contract as evidenced in the mortgage deed. The par- 
ties intended that the mortgage should, in the first in- 
stance be a simple mortgage and that in the event of 
non-payment of the principal sum on the date fixed, the 
mortgage should be converted into a usufractuary mort- 
gage. Further, they intended that while the mortgage 
was subsisting as a simple mortgage, the mortgagee 
should have all the powers of a simple mortgage and 
there was a separate covenant t© pay interest yearly. 

Held, that the expression ‘‘amount secured*' though 
normally means Ixjth principal and interest, in this case 
it meant only principal, and that a suit for interest 
alone was maintainable. A.l.R. 1922 U.B. 1 and A.l. 
R. 1922 P.c:. 412, Ref. {Ba U, /.) CHAN YlN SeiN 
V, Mg. Aung Thein. 162 l.C. 494=7 R.B. 167= 
A.I.R. 1934 Bang. 169. 

’ Ss. 98 and 68 (b)— Mortgage— Construction — 
Mortgage with personal covenant — Mortgagee authoris- 
ed on default to enter into possession — Power of sale 
not taken away — Not an anomalous mortgage. See T. 
P. ACT, SS. 58 {b) AND 98. 11 O.W.N. 760=A.I.B. 
1934 Oudh 256. 

— — S .98 — Mortgage stating that mortgagee has been 
put in possession — -Provision for interest on mortgagees 
failure to get possession — Mortgagee not put tn posses- 
sion — Right to decree for sale. 

Where the defendant executed a mortgage deed in 
favour of the plaintiff's predecessors-in-title and the 
mortgage-deed stated that the mortgagee had been put in 
possession of the mortgaged property and further pro- 
vided that in case of the mortgagee's failure to get pos- 
session, he would be entitled to interest on the principal 
amount at a certain rate and the lower Court finding 
that the mortgage had not ^en put in poosession of the 


T. P. ACT (1882), S.IOO. 

property held that the plaintiff was entitled to a decree 
for sale in respect of the mortgage-money. 

Held^ that the decree of the lower Court was in con- 
sonance with the terms of the contract between the 
parties as contained in the mortgage deed and did not 
offend the provisions of S 98 of the T. P. Act. {Sri- 
vastaia and Nanavutty^ JJf) MahABIR SinGH v, 
KISHORI. 164LC. 674 = 7 R.O. 497=1936 O.W.N. 
221=A.I.R. 1936 Oudh 264. 

S. 99 (O. 34, R. 14, C. P. Code)— Applicability 

— Sale held prior to the coming into force of the act. 

S. 99, T. P. Act, does not apply to a sale held in 1877 
long prior to the enactment of the Act in 1882. i^Sri- 
vasataii, Ag. C. J. and Zta-Ul-Hasan, Jf) SheO- 
darshan Singh v. Maheshur Dayal. 10 Luck. 
293-162 10. 839 = 7 R.O. 241= 11 O.W.N. 1403 = 
A.I.R. 1936 Oudh 183. 

S. 99 (C. P. Code, O. 34. R. Maintenance 

decree creating charge — Attachment and sale in execu- 
tion, 

A maintenance decree first declares the liability of the 
judgment-debtors to pay as maintenance a certain 
amount and directs them to pay it and as security for 
this payment creates a charge on some property. It can- 
not therefore be brought within the ambit of R. 14, O, 
34. A decree- holderC in execution of a decree obtained by 
him against the holder the maintenance decree) attaching 
such decree is entitled to bring to sale the property which 
in charged in the decree as security for the arrears of 
maintenance in execution. The decree-holder need not 
be driven to a separate suit under S. 67, T. P. Act. 
(Niyogt, A. J. C.) VENKAT KAO v. ZUNKARI MaR- 
WADI. 6 E N, 176 = 148 I.C. 196 = A.I.E. 1934 Nag. 
83 

S. 99 (0. P. Code. O. 34, B. W-Scope—Sa/e 

in contravention of — Void or voidable. 

A sale held in contravention of S. 99, T. P. Act (O. 
34, K. 14, C. P, Code), is not void, but only voidable, 
and if not set aside within the period of limitation can- 
not be impeached afterwards. {Srivastava, Ag. C.J. and 
Zia-ul Hasan, /.) SheO DaKSHAN blNGH v. MAHES- 
HUR Dayal. 10 Luck. 293 = 162 I.C. 839 = 7 R.O. 
241 = 11 O.W.N. 1403=A.I.R, 1936 Oudh 183. 

S. 100 — Applicability and scope — Statutory 

charges, 

S. 100, T. P. Act, purports primarily to deal with the 
incidence of security, and not with the method of enforc- 
ing it ; the words “all the provisions hereinbefore con- 
tained,” do not however mean that all those provisions 
refer to charges, and the section itself is not intended to 
apply to ceitain stautory charges. (^Lort Williams and 
Costello, //.) CORPORATION OF CALCUTI’A V. KUMAR 
ARUN CHANDRA SiNGHA. 61 Cal. 1047 = 60 C.L.J. 
312=16310. 972=7R.0.414 = 38C.W.N. 917 = A. 

I B. 1934 Cal. 862. 

S. 100 — Charge — Applicability of S. 9l (f). 

The provisipns in S. 9l (/) is in the nature of an ex- 
ception specifically applied by the legistature to the case 
of mortgages. And this exception should not be extended 
to a charge in perpetuity. {^Sulatman. C.J, and King, 
J.) Matlub Hasan v. Mt. Kalawati. 147 1.O. 302* 
= 6 B.A. 472= A.I.R. 1933 All. 934. 

(as amended by Act XX of 1929), S. 100 

Charge — Binding nature of— ‘Notice to transferee — 
Registration of charge, if amounts to. 

A charge is not required by law to be registered ; so- 
that the fact that it was registered cannot by itself 
amount to notice to a transferee for value. (Grille, A.J. 
C.) Pannalal Jadam V, Narayan RAO. LB. 1933^ 
Nag. 112=142 I.C. 376=16 Nag.L.J. 141. 
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T. F. ACT ri882), S. 100. 

— S. 100— Charge — Binding nature of— Plea of 
dcfta fide purchaser — Circumstances amounting to con- 
stiuctive notice — Covenant creating charge — Wilful 
omission to ascertain the contents of the partition deed. 
See T. P. AC'i , S. 3— NOTICE. A. L B. 1933 Mad. 
716-66 M.L.J. 390. 

(As amended In 1929) S. 100— Bind- 

\ng nature of — Change cteated by decree — Subsiquent 
purchaser without ncttce — If bound. 

Where a charge is cieated hy a decree, no question of 
notice arises ; and such a charge is landing on a subse 
:|uent transferee whether he had notice of the charge or 
not. (/^. N. A/ftter and Patterson, JJf) HeMLATA 
Debi V. Bhowani Charan Kov. 164 I.C. 921 = 9 R. 
3. 313-39 O.W.N. 726. 

— S 100 — Charge — Creation of —Letter by custo- 
mer to Bank undertaking not to alienate. 

A letter was addressed to the Bank by a customer 
indertaking not to alienate certain properties and some 
time after the letter moneys were lent by the Bank to 
the customer, i^uch a letter does not amount to a charge. 
[Bamesam and Slone, J J.) MaLLIAH v. VenkateS- j 

WARLU. 40 LW 677-162 I.C. 772 = 7 R.M. 286 1 
(2)= A.IB. 1934 Mad 713 

S 100 and Bihar and Orissa Public Demands j 

Recovery Act, Ss. 7 and 8- Charge — Creation of — ■ 
Service ot notice — Effect of — Right of Secretary of State j 
and purchaser at certificate s^le. See BiHAR AND 
ORISSA Public Demands Recovery act (J914), 
Ss. 7 AND 8 and T.P. act, S. 100. 13 Pat. 364 = 
A.l.B. 1934 Fat 648. 

S. 100- Charge — Creation of. 

Where a dtcree nientioned that the arrears of mainte- 
nance have been made a charge on the property des 
cribed in the plaint and with refererce to future mainte 
nance it stated that the plaintiff was recover the value 
there at a particular rate by executing the decree and 
selling the plaint- nientioned property. 

Held, the words weie sufficient to create a charge in 
respect of future maintenance as well, {AJadhavan 
Natr, J.) Abdul Muhamad Kowiher v. Seetha 
Lakshmi Ammal. I.R 1931 Mad 410 = 1301,0. 
666 = 33 L.W. 109= 1930 M.W.N. 1069-A J.R. 1931 
Mad. 120. 

— : S. IQ^l-^Charge — Creation of — Property to be 

xpecific 

In order to make the property security for payment 
3f money, there should be some expression to signify 
that the pr« peny is liable for such payment and for that 
purpose the property must be specified with particula- 
rity. Where an ekramama provided that in the event of 
the executant not paying the allowance fixed for niaiire- 
nance, the obligee was at liberty to proceed against the 
properties relinquished by her and in ca‘!e she w as un 
able to realise the arrears from tho^e properties, she 
might have recr»urse to the other properties of the obli- 
gor, no partii ular or '•pecific property having been r*en- 
tioned as liable for the claim the deed cannot be con 
fitrued as creating a charge. ( Suhrauardy and Graham, 
/J) MoHiNi Debi v. purna Sash i Gupta I.R 
1932 Cal 411=138 I.C. 24=36 C.W.N. 153 = 66 
C L. J. 198 = A I.R 1932 Cal. 461. 

S. lOO—Charg, — Creation of— Annuities paya- j 

hie out of pirttcular estates. 

The fact that thr incidents of various allowances pay- 
able by w’ay of maintenance have been thrown on parti- 
cular estates mean'^ that the^-e allowances are to be paid 
out of the pr(<fits of the specified estates and constitute 
a charge on »ho^e estates. {Bi^hesh^var Nath and Baza, 

//.) Huntfr V. nisar Ahmad. 8 Luck 168 = 
9 O.W N. 900= 143 I C. 692 = I.R. 1933 Oudh 194 = 
A I.B. 1932 Oudli 336. 


1 T. P. ACT (1882), 100. 

1 S. 100 — Charge — Creation of— Intention. 

I When parties refer in a document to particular pro- 
' perties as the source from which a debt is to be paid or 
; by the sale of which a debt is to be realised, that can 
j ordinarily be taken as an indication to make the pro- 
i perty more directly liable than on a mere enforcement 
: of personal liability. But where the facts recited in the 
; document clearly show why the properties are referred 
I to in the document and in what manner the properties' 
i are to be made available for the obligations arising under 
I the document. It will not be right to ignore these circum- 
i stances and imply a general intention to create a security. 
{yaradackartar, J.) AYYAPPA NAICKER v. Tha- 
yammal. 40 LW. 883 = 164 I. 0. 736 =7 R. M. 483 
=A.I.R. 1936 Mad. 17 = 67 M.L.J. 801. 

S. 100 — Charge — Creation of — Oral transaction 

— Sufficiency. 

A charge may lawfully be created orally, although, if 
it is created by an instrument in waiting, it must be re- 
gistered unless made by a will or the amount secured is 
less than one hundred lupees. ( Guha and Bartley^, J Jf) 
Bibhuti Bhusan Ghose V. Baikuntha Nath 
Manual. 164 I.C. 477 = 9 R.O. 216 = 62 C.L J. 66. 

S. 100 — Charge — Creation of --Sale-deed in 

favour of plaintiff— Failure of plaintiff to execute 
agreement of reconveyance according to contract — 
IVaintiff not entitled to charge 

P advanced a sum of money to U who agreed to pass 
a document in the fortii of a sale-deed and P agreed to 
pass an agreement to re convey. U executed his deed, 
but failed to execute the agreement to re-con vey. In 
a suit by P to enforce the sale deed it w’as found that 
the transaction amounted neither to a sale nor to a 
mortgage. In a suit by P claiming to have the amount 
I made a charge on the property. 

' Held, that whatever the intention of the parties 
might have been, the failure to carry it out was due to 
' P's own default and no charge could therefore be creat- 
! ed under S. 100. {Baker and Divatia, jjf) PHAITE- 

CHANDz/. Uma. 149 I.C. 241-6 R.B. 363 = 35 Bom. 
L R. 1138 = A I R. 1934 Bom. 24. 

S. 100 — Charge or mortgage. 

The essence of a mortgage is a‘transferof an interest* 
in immovable property, A document which gives im- 
moveable property as security for the satisfaction of a 
debt, without transferring any interest in the property, 
merely constitutes a charge on the property and is not 
I a mortgage. {Broadway, A. C. Tek Chand and 
Abdul Qadir, J J.') SHER SlNGH v. DaYA RaM. 13 
Lah. 660= 139 IC. 49 = I.R 1932 Lah. 646 = 33 P.L. 
R. 847 = A I R. 1932 Lah. 465 (P.B.). 

S. 100 — Charge or mortgage of — Contract of 

sale — Covenant against alienation — Effect of — No 
charge or mortgage. See DEEP — CONSTRUCTION — 
Mortgage. 13 Pat. 620 = 16 Pat.L.T. 443=A.1.R. 
1934 Pat. 495. 

S. Charge and mortgage — Distinction he^ 

tween 

A charge is a liability to pay money laid upon a per- 
son or estate. Such a liability is created by every 
mortgage : so that every mortgage includes a charge, 
hut the reverse is not always true. There is 
no personal covenant to pay in a mere charge 
and no transfer of any interest in the property 
but meiely an obligation imposed on the property with 
reference to the payment. It is difficult to conceive of 
a charge with a personal covenant to pay, which does 
not amount to a mortgage. 1^ it is a mortgage, it must 
comply with the formal requirements required by statute 
you cannot call it a, ch{y|ge,^to dii^ense with writing 
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T. P. ACT (1882), S. 100. 

Where the law requires a specific transaction to be in 
accordance with specified formalities in order that 
particular legal results may follow', no Court will favour 
an endeavour to give to an identical transaction another 
name with the object of bringing about the particular 
legal results in question without observing the formali- 
ties specified by the law. {Tyahjt and iVadia, //.) 
Chhaganlal SAKHARAM V . Chunilal. 152 1.C. 
267=7 RB. 133 = 36 Bom.L.R. 277 -- A.I.R. 1934 
Bom. 189. 

-S. 100 — Charge and mortgage — Distinction be- 
tween, 

A charge is merely a security for payment of money to 
be enforced against the property charged. There is no 
transfer of any interest in the property in favour of the 
charge-holder as in the case of a mortgage. So from the 
very nature of it, it cannot, as a generaWrule, be enforc 
ed against a tran.^feree for consideration without 
notice. But in the case of a mortgage there is a trans- 
fer of interest and a transferee of the moitgaged proper 
ty can only acquire the remaining interest of the 
mortgagor and is therefore bound by the mortgage. 
{Btsheshwar Nath and Baza, //.) HUNTER v. NiSAR 
AHMAD. 8lLuck.l68 = IB. 1933 Oudh 194= 143 1. 
0. 692^^9 O. W.N. 900 = A.I.R. 1932 Oudh 336. 

— S. IQO -Charge- Creation of— Partition of'' 

assets and liahilities — I ndemnUy clause — Construction 
of — Creation of charge, I 

On a partition between four brothers, the debts due I 
by the family were also allotted amongst them. The | 
deed provided as follows: “Each of us shall discharge 
the debts falling to his share from the property which 
has fallen to his shaie. If otherwise the properties 
falling to the share of one person are made habit ! 
for the debts due by other sharers, the other sharers and | 
the properties allotted to their shares shall be liable for ! 
any loss caused thereby.” • 

Held^ that the clause created a charge in favour of the 
, person for any excess sum paid by him over and above 
his share of the debt, on the properties of other sharers 
in proportion to the sums w'hich they should have paid, 
but defaulted to pay. iCurgenven and Sundaram 
Chetty, yy.) ABDUL Razak Rowther V Abdul 
Rahiman Sahib 1933 M.W.N. 1013 = 38 LW. 463 
= 149 I.R. 287=6 B.M. 629 = A.I.B. 1933 Mad. 715 
= 66ML.J. 390. 

Ss. 100 and 68 — Charge and mortgage — Dis- 
tinction betiveeii. 

A charge is not exactly identical with a mortgage, and 
although a similar remedy is available, a suit for the 
enforcement of a charge is not necessarily the same as a 
suit for sale on the basis of a mortgage-deed. One 
obvious distinction is that a mortgage is for a fixed term 
whereas a charge may be in perpetuity. In the case of 
a mortgage it can be ultimately redeemed, whereas a 
charge in perpetuity cannot be redeemed at all. There 
is therefore no question of redeeming a charge but only 
paying up the arrears of the amount charged due and 
preventing the sale of the property in execution of decree 
\Sulaiman, C.J, and King^ /.) MatLUB HaSaN 7 /. 
MT. Kalawati. 147 I.O. 302 = 6 R.A. 472 = A I.R. I 
1933 All. 934. I 

— S. 100— Charge or mortgage. See T. P. ACT, 

S 100 Maintenance Charge. A.I.R. 1933 All. 
934. 

■-3. 100 — Charge or mortgage. See T. P. ACT, 
Ss. 58 AND 100— Deed— Construction -Mort- 
gage or Charge. 1936 O.W.N. 871. 

— Ss. 100 and 68 — Charge or mortgage. See T, 
p. ACT, Ss. 58 AND 100— Deed — Construction — 
mortgage or Cir.ARGE. , 1£35 Q.W.N. 1199. 


T. P. ACT (1882), 100. 

S. 100— Charge by operation of law— Applicabi- 
lity of S. 67-A. See T. P. ACT, S. 67-A — OBJECT. 
60 Cal. 1470 = A.I.R. 1934 Cal. 32B. 

S. 100 — Charge — Validity of — Charge created 

by Court on property out of its jurisdiction. 

Whether charge created by a Court of foreign jurisdic- 
tion over the property outside its j irisdiction is on the 
face of it invalid and does not affect the mortgage 
security of subsequent mortgagee. {Suhhedar^ A.C,Jf) 
Ramkrishna Nandram V. Ganesh Nauain. 30 N. 
L.R. 303= 160 I.C. 20 = 6 R N. 279 = 36 Or L. J. 1063 
= 1934 Cr 0. 658 = A.I.R. 1934 Nag. 149. 

S. 100 — Contingent liability — Charge for — Vali- 
dity. 

For the creation of a valid charge it is not a necessary 
condition that there should be any pre-existing liability; 

I a charge may undoubtedly be created for the discharge 
of a contingent liability. {Tek C hand and Din Maho^ 

I med, J/.) KKSari MaL Umrao Singh V. Tansukh 
I Kai KidarN\th. 16 Lah. 137 = 1631.0.1064=7 
I R L. 503 = 37 P.L R. 482 and 537= A.I.R 1934 Lah. 
766. 

— — S. 100 — Contingent liability — Charge for— Vali- 
dity, 

A charge cannot be created on a future contingency. 
An ekrarnama W'hich does not say that the properties 
mentioned therein remain liable for the allowance from 
the date of the execution of the documen* but only says 
that if the allowance remains in arrear in future, the 
properties mav be sold for realisation of the same, can- 
not be said to cieate a charge. 14 Cal 687, Ref. {Sukra- 
uhirdy and Graham, J Jf) .MOHINI DeBI v, PURNA 
SaShiGupi'A. I.R. 1932 Cal 411 = 138 1.0.24 = 36 
O.W.N. 153 = 55 C.L.J. 198 = A.I.R. 1932 Cal. 461. 

3. 100 — Decree creating charge. See T.P. ACT, 

S. 100— Enforceability. A.I.R. 1932 Oudh 336. ' 

3. 100 — Discharge of encu nbrance— Payment of 

prior mortgage debt — Agreement to execute fresh 
mortgage— ChargfMiot created. See T. P. ACT, S. 58 
—mortgage. 8 O.W N. 1106. 

S 100 — Enforceability, 

A charge is not enforceable against a purchaser for 
value without notice, becauNC it does ndt create any 
interest such as a mortgage does. 33 C. 985 and 42 C. 
625, Ref. {Suhrawurdy and Graham, /J.) MOHINI 
DEBI V. Purna Sashi Gup'Ia. I.R 1932 Cal. 411= 
138 I.C 24= 36 O.W.N. 153 = 55 C.L.J. 198 = A.I.B. 
1932 Cal. 461. 

—3. 100 — Enforceability — Transferee without 
notice — Charge created by decree and charge created by 
awaid — Enforceability of — Effect of amendment by Act 
XX of 1929. 

Under the law' as it stood before 1929, w'here a right is 
charged on specific immovable property either by decree 
or by contract, it can be enforced even against a sub- 
sequent transferee for value and without notice. But an 
award passed in an arbitration is not equivalent to a 
decree and a charge created by it cannoi be enforced 
against a transferee without notice 6 0 W.N. 493, Ref. 
On the other hand, where there is a decree passed before 
1929 creating a charge, a right has accrued to the decree- 
holder to enforce the charge against transferees of the 
property irrespective of notice. This right is not taken 
away or affected by the amendment to S 100 by the 
Amending Act, XX of 1929, owing to the provisions of 
S. 63 (rt?) of the Amending Act {Btsheshwar Nath and 
Raza. jj.) Hunter v. Nisar Ahmad. 8 Luck. 168 
= 143 I.C. 692 = I.R 1933 Oudh 194 = 9 O W.N. 900 
= A.I.B. 1932 Oudh 336. 
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T. F. ACT (1882), S. 100. 

S. 100 — Equitable charge — Partition suit — Com- 
promise decree — Provision regarding pa>ment of debts 
—-Effect — No trusf or charge created in favour of cre- 
ditors. See Contract— Third pakty. 65 Mad. 
436 = A.I.R. 1932 Mad. 457 = 62 M.L J. 633. 

S. 100 — Floating or fixed charge^Charge on 

machineries^ eic.^ for royalty — No power of disposal to 
lessee and no extraneous event necessary to make the 
charge '"settle". 

Where a coal mining lease provided for the periodical 
payment of the royalty and that “the machineries, the 
engine and the boilers, etc. (in the leasehold property) 
will all along remain under first charge for the said 
royalty.” 

lleld^ that it created a fixed and not a floating charge. 
Mere variability of the amount or the subject of the 
charge was not by itself sufficient to make it a floating 
charge. The movables could not be disposed of by the 
lessee with oidiiiary course of business and so the out- 
standing feature of a floating charge is absent. Secondly, 
as soon as royalty became due it automatically formed a 
charge on the assets specified without any other extra- 
neous event. The charge thereby created retained its 
priority over any charge, however specific, subsequently 
created. (Mnkcr/i and Guha^ J/.) H. V. I.CW & CO., 
LTD. V. PULINBIHARILAL SiNGHA. 69 Cal. 1372= 143 
LC. 193 = I.R. 1933 Cal 372 = A.IK. 1933 Cal. 154. 
— 3 100 — Floating charge — Disiinctton from 

specific charge. 

A specific charge is one which the moment it is created, 
fastens on ascertained and definite property or property 
capable of being ascertained. 13ut a floating charge “is 
ambulatory and shifting in its nature, hoveling over, 
and so to speak, floating witii the property which it is in- 
tended to affect, until some event occurs or .‘*orae act is 
done which causes it to settle and fasten on the subject 
of the charge within its reach and grasp.” (1904) A C. 
355, Ref. {^Doratsivamt Iyer, C./.) RANK OF MYSORE, 
Ltd. V. Mysore industrial Rank, ltd. 10 Mys. 
L. J. 16. 

S. 100 — Floating lharge — Meaning. 

A floating charge is apie.^ent charge though it does 
not finally attach or crystallize upon any specific pro- 
perty until the happening of some event which puts an 
end to the ri^ht of the company to deal with the pro- 
perty in the course of the business. {Kan ken, C.J. and 
C.C. Ghose, J.) Imperial Bank of India v. Bengal 
National Bank, I.td. 58 Cal. 136 = 63 C.L.J. 269 
= 131 1.C. 689 =34 C W.N. 605 = I.R. 1931 Cal. 481 
= A.I.R. 1931 Cal. 223. 

S. 100 — Floating charge — Requisites of. 

If it is a charge on a class of assets of company present 
and future, if that class is one which in the ordinary 
course of the business of the company would be changing 
from time to time and it is contemplated that until some 
future step is taken by or on behalf of those interested in 
the charge the company may carry on its business in 
the ordinary way, then it is a floating charge A floating 
security is not a futuie security; it is a present security 
which presently affects all the assets of the company 
expressed to be included in it. On the otherhand it is not 
a specific security; the holder cannot affirm that the asset 
are specifically mortgaged to him. The assets are 
mortgaged in such a way that the mortgagor can deal 
with them without the concurrence of the mortgagee. 
(Muhei;i and Guhi, //.) H. V. LOW & Co , LTD. 

PULINBIHARILAL SlNGHA. 69 Cal. 1372 = 143 I. 
0. 193 = 1 R. 1933 Cal. 372= A.I.R. 1933 Cal. 164. 

S. IQO"- Further advance — Running account — 

Debicf*s shop made collateral security to maximum of 
Rs, 4,000 — Charge— If limited to first advance. 


T. P. ACT (1882), S. 100. 

Where the debtor has a running account with the 
creditor on the usual cash credit system and for the re- 
payment of all advances in this account the shop of the 
debtor is made collateral security, subject to the maxi- 
mum p incipal sum borrowed not exceeding Ks. 4,000, 
the charge on the shop is not intended to be limited to 
the first advance of Ks. 4,000, but it is to include all 
advances in the account. {Tek Chand and Din Maho^ 
med, JJ.) KESARI MaLUMRAO SlNGH V TaNSUKH 
Rai Kidar Nath. 16 Lah. 137 = 163 I.C. 1064 = 7 
R L. 603 = 37 P.L.R. 482 and 637 = A.I.R. 1934 Lah. 
765. 

*S 100 — Further advance on same terms — New 

mortgage, if cieated. See PuNJaB ALIENATION OF 
Land act (1900), Ss. 6 and 7. 13 Lah. 660 = A.L 
R. 1933 Lah. 465(F.B.). 

‘ S. 100 — Future property — Hypothecation of — 

Validity. 

A hjpothecation not merely of movables existing on 
the piemi’-es at the time but also in respect of movables 
which might be subsequently acquired and brought there 
is valid, though it is not governed by the Tiansfer of 
Properly Act or by the Contract Act. (Case law refer- 
red.) {Maker ji and Guha, J/ ) H. V. LOW & CO., 
Lidz/ Pulinbiharilal Singha. 69 Cal. 1372 = 143 
I.O. 193 = 1 R. 1933 Cal. 372 = A IR. 1933 Cal 154 

S. 100 — Landlord and tenant — Madras Estates 

Land Act — i>uti to recover rent — IVhether one to enforce 
charge. 

The landhcddei’s cLim to recover rent under the 
Madras Estate* Land Act cannot be said to be one to 
enfoice a charge within S. 100, T. P. Act, whatever 
might be the result of the sale of “the holding by the 
Revenue (^ourt in execution of a decree for arrears of 
rent pa*sed by it. {Anantakruhna Ayyar, /.) RaMA 

KoTi Sukyanakayana Ramachkndrudu. I.R. 
1932 Mad. 709=139 I.C. 452=37 L.W. 655 = 1932 
M.W.N. 1287 = A.IR. 1932 Mad. 716. 

S. 100 — Maintenance charge — Agreement to pay 

maintenanre-- Charge on property — Rule against per- 
petuity not applicable. 

When the intention of the parties is to create a liabi- 
lity in perpetuity not capable of being redeemed abso- 
lutely at any time, the transaction cannot possibly be a 
mortgage. An agreement to pay maintenance allowance 
to a person and to continue to pay to his descendants 
from generation to generation making it a charge over 
property, creates a charge and not a mortgage. The 
rule against perpetuity would not apply to a charge of 
this kind w hich does not amount to a transfer of inter- 
est within the meaning of Ss. 13 and 14. 19 I.C. 661 

and 42 Mad. 581 (P.C ), Rel on, {Sulatman, C.J, and 
King , J .) Matlub Hasan V . Mt. Kalawati. 147 
I.C 302 = 6R.A.472 = A.I.R. 1933 All. 934. 

S. 100 — Maintenance charge — Creation of — 

Hindu widow — Claim for maintenance — Agreement — 
Nature of. 

The maintenance of a Hindu widow is not a charge 
on her husband’s estate unless it is fixed and charged on 
such estate by decree or agreement. In order to create a 
charge, the agreement must be such as to make a pro- 
perty security for the payment of the maintenance, 
thereby creating an interest in the property, {Suhra~ 
ward y and Graham, //.) MOHINl DeBI z/. PURNA 
SaShi Gupta. I.R. 1982 Cal. 411 = 138 I.C. 24 = 36 
C.W.N. 153 = 56 C.L.J. 198 = A.I.R. 1932 Cal. 461. 

S. 100 — Maintenance charge — Charge by decree 

— Mode of realisation. 

Where a decree creates a charge on specified proper^ 
ties, a decree-holder^s e^^tl^d to Valise the mainten^ 
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ance by executing the decree without having recourse to 
any suit. 10 M. 283; 24 M. 683; I9l7 M.W.N. 782 and 
3l M L.J, 839, Ref. (^Madhavan Nair^ /.) ABDUL 
Muhamad rowther V, Seethalakshmi AMMAL. 
I.R. 1931 Mad. 410 = 130 I. 0. 666 = 1930 M. W. N. 
1059 = 33 L.W. 109 = A.I.R. 1931 Mad. 120. 

S. 100 --Maintenance charge — T ransferee of 
part of property with notice of charge — Extent of liabi- 
lity. 

The holder of a decree for arrears of maintenance 
charged upon certain properties is entitled to enforce 
the same against the transferee of the properties for 
value with notice of the charge even though the trans- 
feree purchased only a part of the estate. If he is oblig- 
ed to satisfy the full amount of the charge, his only 
remedy is a suit for contribution against the owners of 
the remaining portion of the estate, {fiisheshwar Nath 
and Raza^ JJ.) HUNTER v. Nl.SAR AHMAD. 8 LUCk. 
168 = I.R. 1933 Oudh 194=143 I.O. 692 = 9 O.W.N. 
900 = A.IR. 1932 Oudh 336. 

‘ "" S. 100 — Movables — Hypothecation of — Validity 
of. See Mortgage— Movables. 

^S. 100 — Decree creating charge — Payment by 

subsequent encumbrancer— Subrogation. See MORT- 
GAGE —SUBROGATION. A I.R. 1934 Mad. 363 = 66 
M.L.J. 666. 

“S. “iOfS— Personal liability — Creation of by 

charge. 

The definition of charge in S. 100 does not create a 
personal liability. But where a charge is the result of a 
contract there may also be a personal remedy to be 
found. Every case must depend on its own facts. 
(Muier/i and Rennet, / /.) RaOHUKUL TILAK v. 
PITAM Singh. 62 All. 901 = I.R. 1931 All. 246 = 130 
I.O. 198 = 1930 A.L.J. 1624 =A.I.R. 1931 All. 99. 

' — ' 'S. 100 — Personal liability — Property subject to 
a charge — Person in enjoy nient of its income — Personal 
liability. 

A person in enjoyment of the income of a property 
which is subject to a charge for the expenses of a temple, 
is personally liable to make them good out of the pro- 
fits enjoyed by him. {Ning, C. J. and Zta-nl-Hasan^ 

/) Parshadi Lal V. Brij Mohan lal. 159 I.O. 
117 = 8 R.0. 159 = 1935 O.W.N. 1217=A I.R. 1936 
Oudh 62. 

— S. 100 — Person entitled to charge — Charge over 
property — Payment of Government revenue by Sardar- 
lambardar, 

A sardar lambardar w'ho pays Government Revenue 
has a first charge over the estate for such payment 
since he is bound to pay such revenue and since S. 122 
of C. P. Land Revenue Act states that land revenue is a 
first charge on the estate. {Macnair, ManOhar- 

lal V. Kanhaiyalal. 28 N.Ii.R. 214 = I.R. 1933 
Nag. 2=140 I.O. 632= A.I.R. 1932 Nag. 171. 

'S. 100 — Priority — Earlier oral charge — Subse^ 
quent registered mortgage. 

A subsequent registeied mortgagee is entitled to prio- 
rity over an earlier oral charge, not accompanied by 
delivery of possession, of which the mortgagee had no 
notice. {Tyabji and IVadia, .//.) CHHAGANLAL 
Sakharam Z/. Chunilal. 162 I.O. 267=36 Bom. 
L.R. 277 = 7 R B. 133=A.I.R. 1934 Bom. 189. 

— S. 100 — Priority — Rent due by one ryot — Pay- 
ment by another — Contribution — Charge — No priority 
over earlier encumbrances — Charge only on the proper- 
ties existing at the date of payment. See T. P. ACT, 
S. 82. 34 L W. 889 = 1931 M.W.N. 1197. 

. '—'■3- 100 -^Property subject to charge transferred 

o several persons £oint of^all. 


T.P. ACT (1882). 101. 

A charge is in the nature of a mortgage and the 
charge holder is entitled to recover the amount due to 
him from whichever portion of tlie properly that he 
chooses. If the properly is transferred to several 
persons all of them are jointly liable for the claim of 
the charge holder. The question how' far each of them 
is liable is a question of contribution among the trans- 
ferees themselves and does not concern the charge- 
holder {^/Ctng C.J. and Zia ul Ila^atty /.) PARSHADI 
Lal 7/. Brij Mohan Lal. 169 I.O. 117= 8 R.0. 169 
= 1936 O.W.N 1217 = A.I.B. 1936 Oudh 62. 

S. 100 — Retrospective efhct — Amendment cf 

1929. 

The amenriment of S. 100 by Act XX of 1929 is not 
retrospective. 

Quaere , — If the law was not the same even before the 
amendment. {Tyabjt and Wadia, //,) CHHAGANLAL 
Sakharam V. Chunilal. 162 I.O. 267=7 R.B. 133 
= 36 Bom.LR. 277 = A.I.R. 1934 Bom. 189. 

3. 100 — Specific property — Charge created in 
decree over^ Right to proceed against other property — 
Execution against charged properties— I f condition 
precedent. 

Where a charge is created in the decree over certain 
specified properties for the payment of the decretal 
amount, the decree-holder should first exhaust his remedy 
against charged property before proceeding against other 
property. In the event of the charge proving insufficient 
there is nothing to prevent the decree holder from pro- 
ceeding against other properly. At the same time, by 
specially indicating this property the parties evidently 
intended it to be primary remedy and the judgment- 
debtor W'as entitled to act on this belief with regard to 
the rest of his property. It therefore might be prejudi- 
cial to him if the decree-holder were allowed to desert 
his charge completely and suddenly pounce upon the 
other property. {Ntyogi and Gruer^ A./.Csj) Fateh- 
CHAND MANOILAL MARWADI V. INDIAN COTTON 

CO., ltd. 157 IC. 292 = 8 R.N. 39 = A.I.R. 1936 
Nag 129. 

S. 101 — Merger — Presumption — No evidence of 

intention. 

Where a man who pays off a mortgage has a right to 
extinguish it and a right to keep it alive, [n the absence 
of express evidence of intention, he should be assumed 
to have acted according to his interest. If a mortgagee 
of two properties purchased one of them in discharge of 
his mortgage, unaware of a subsequent mortgage of 
both the properties in favour of the plaintiff, he must be 
deemed to have kept his own mortgage alive and is 
entitled to use it as a shield against the subsequent 
mortgagee. 10 C. 1035 (P C); 39 Cal. 527 (P.C,); 47 
M. 190 (P.C.); 49 M L.J. 361, Kel.; 30 M. 67, Not foil. 
{Madhavan Natr, /.) ABDUL MaJID SaHIB v. 
ARUNACHALa Mudaliar. 136 10. 305 = 34 L.W. 
715 = I.R 1932 Mad. 273= A.I.R. 1931 Mad. 84 = 61 
M.L.J. 857. 

— S. 101 — Benefit of keeping alive — Use of former 
mortgage as shield — Mode of— Right of mortgagee to 
sue on as plaintiff. 

There is no warrant or authority for holding that 
under S. 101, T. P. Act, a mortgagee can use his former 
mortgage as a shield against some claimant only as a 
defendant but not sue on it kimself as a plaintiff. 
(Ramesam and Stone^ Jff) POLAYYA DORA v, 

Anantha Patro. 69 Mad. 44=42 L W. 669== 1935 
M.WN. 1142=160 I.O. 767 = 8 R.M!. 721=A.I.B. 
1936 Mad 61 = 69 M.L.J. 903. 

— — S, 101 — Mortgagee paying up his own earlier 
mortgage in consideration of a fresh mortgage — Pricf 
rity — Right to. 
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Where a person who holds a first mortgage pays it up 
himself in consideration of a fresh mortgage executed in 
his favour, S. 101 is'not applicable but he is entitled to 
.priority in respect of that portion in the subsequent 
mortgage which corresponds to the prior one because he 
should be presumed to have intended what was to his 
benefit and to keep alive the earlier mortgage to be used 
as a shield against the intermediate mortgages. 20 M. 
274; 16 C. 523 and l5 O.C. 211, Ref. (/^aza and Btsh- 
eshwar Nath, JJ ) KaNHAIYA LaL v , GULAB SINGH. 
7 Luck. 655-1 B. 1932 Oudh 304 = 138 I.O. 206 = 
« O.W.N. 387 = A.I.R. 1933 Oudh 9. 

~"S. 101 —Mortgagee purchasing portions of mort- 
gaged property — Mortgai^e by several co-sharers — 
Agreement of sale by some co-sharers to third party— 
Subsequent sale by all to mortgagee — Decree for specific 
iper f or mance tn favour of third party — Right of mort- 
gagee to fall back on mortgage as regards shares sold to 
.third party. 

Five branches of a family executed a deed of moitgage 
to plaintiff in respect of their shares in the family pro- 
perty. All the five branches leased the properties to the 
1st defendant under muchilikas and later on, three of 
the branches, 1st, 4th and 5th branches executed in 
the 1st defendant’s favour an agreement agreeing to sell 
their shares to him. Subsequent to that all the 5 
branches sold their shares to the plaintiff (mortgagee), 
but continued in physical possession of the properties as 
plaintiff’s tenants under muchilika. 1st defendant there- 
after sued for specific performance of the agreement in 
his favour, making the plaintiff also a party to that suit 
and obtained a decree in his favour, but a formal decree 
for possession was not passed in his favour, as he was in 
possession as a tenant. The sale-deed in favour of the 
plaintiff thereby became inoperative so far as the shares 
of branches of 1, 4 and 5 were concerned. In a suit by 


T. P. AOT (1882) S. 101. 

Where the purchaser of mortgaged property under- 
took to discharge two mortgages on the property but in 
fact discharged only the prior mortgage and not the 
later mortgage in favour of the plaintiff. 

Held, that it was to the benefit of the purchaser to 
keep alive the first mortgage which he discharged out of 
the purchase-money and that he was therefore entitled 
to be subrogated to the position of the prior mortgagee. 
(Curgenven and Sundaram Chetty, JJ.') BaPU v. 
Venkatachalapathi Iyer. 148 I.O. 311 = 6 R.M. 
466 = 1933 M.W.N. 331 = 37 L.W. 761 = A.I.R. 1934 
Mad. 227 = 64 M.L.J. 606. 

^S. 101 — Puisne mortgagee discharging prior 

mortgage — First mortgage discharged by the third 
mortgage in pursuance of agi cement — Right to keep it 
alive. See T. R ACT, S. 92 -PUISNE MORTGAGEE’S 
RIGHT. A.I.R'^IOSS Nag. 166. 

■ S. 101 — Constfuction — Prior mortgagee tn pos- 

session by right of foreclosure — Suit by subsequent 
mcrt^agee for foreclosure — If bound to redeem first 
! mortgagee m possession — ''Otherwise than subject 

I thereto" — Meaning. 

I A subsequent mortgagee seeking forclosure under his 
j mortgage is bound to redeem a prior mortgage who has 
I already foreclosed and is in possession of the property, 
before he can take possession. There is no difference in 
I principle between a mortgage w’ho has obtained posses- 
! sion under a sale in execution of the mortgage decree and 
i one who has obtained possession by foreclosure of his 
! mortgage. S. 101, T. P. Act, allows a subsequent 
j mortgagee two alternatives, either to redeem the prior 
! mortgage or to take the property subject to that mort- 
j gage; and the words, “otherwise than subject thereto,” 
in the concluding part of the section, refer to the 2nd 
I eventuality contemplated by the section, namely, that of 


plaintiff for possession by partition of the shares of 
branches of 2 and 3 and for relief against the other 
shares on the basis of his mortgage, 

Held, though the plaintiff could not fall back on his 
mortgage in respect of the shares of the 2nd and 3rd 
branches, by reason of the sale in his favour, he was 
entitled to fall back on his mortgage so far as the 
shares of the 1st, 4th and 5th branches were concerned 
and was entitled to a usual mortgage decree for three- 
fifths of the mortgage amount as against those shares. 
Where the second transaction replacing a former mort- 
gage is frustrated wholly or in part, the mortgagee can 


the puisne mortgagee trying to sell the property and not 
of his seeking foreclosure. A subsequent mortgagee who 
has obtained a decree for sale can avail himself of either 
of two alternative?. But a subsequent mortgagee seeking 
foreclosure cannot foreclose and get possession subject 
to the charge of the prior mortgagee already in posses-* 
sion. In such a case the subsequent mortgagee has no 
option but to redeem the prior mortgage. {Snvastava 
and Zia-ul-Hasan, JJ.) SALIK RAM v. JANGJIT 
Bahadur Singh. 11 Luck. 270 = 165 I.O. 498=7 
RO. 695 = 1935 O.W.N. 684 = A.I.R. 1935 Oudh 
411. 


fall back on the earlier mortgage under S. lOl, T. P. 


'S. 101 — Puisne mortgagee discharging prior 


Act. {Ramesam and Stone, JJ.) POLAYYA DORA v.\ mortgage decree — Earlier mortgage can be held as 
Anantha Patro. 69 Mad. 44=160 I.O. 767= 8 B. 1 shield. 

M. 721 = 42 L.W. 669 = 1936 M.W.N. 1142 = A.I.R. I Where the prior mortgagee obtained a decree and the 


1936 Mad. 61 = 69 M.L J. 903. mortgaged property was brought to sale in pursuance of 

— --S Presumption— Sale in favour of mort- Ibat decree and that mortgagor effected a fresh mort- 

gagee— No puisne encumbrance. gage of the same property and the discharge of the de- 

While under the old section, merger was the rule, the cree was recited as consideration therein, 

■section as amended makes it the exception. If there is Held, that the prior mortgage^ was not extinguished 
any puisne encumbrance, it would no doubt be to the and that the later mortgagee on discharge of the decree 
benefit of the purchaser to keep the prior encumbrance could hold the earlier mortgage as a shield. \Hasan^ 
alive for being used as a shield against the claim of the C.J. and Ktsch, J.) RAM BILAS v. LaCHMI NaRAIN. 
puisne encumbrancers. But in the absence of any puisne I.R* 1931 Oudh 302 = 132 I.O. 642 = W O.L.J. 880 = 
encumbrance, there is no room for any presumption in 8 O.W.N. 641= A.I.R. 1931 Oudh 296. 

favour of an intention to keep the prior encumbrance S. Vyi— Puisne mortgagee discharging prior 

alive. {^Bisheshwar Nath and Nanavutty, JJ.) Kan- encumbrance — Mortgage of property belonging to two 
HAIYA LaL z/. Ik ram Fatima. 8 Luck. 103 = I.R. brothers by one of them^Othernot ratifying former's 
1932 Oudh 360 = 1391.0. 368 = 9 O.W.N. 667= A.I. action — Mortgagee paying of Pre-existing encumbrances 
R. 1932 Oudh 268. which are valid charge on share of brother not joining 

"* ■' 'S. 101 — Purchaser undertaking to discharge two in mortgage and his debts — Liability of his share to 
mortgages — Earlier mortgage alone discharged — Suit prior encumbrances, 

J>y the second mortgage — Right of purchaser to subroga- One of the two brothers executed a mortgage in respect 
tion. of the shares of both* of tkero»in certstki agricultural land. 
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The mortgagee paid off prior encumbrance on the share 
of the brother, who had neither joined in the execution 
of the mortgage nor ratified the action of his brother, 
and also some of his debts. In a suit for declaration 
that the mortgage was not binding on him, 

Held^ that the mortgage was invalid, but that the 
mortgagee should be presumed to have intended to keep 
alive for his own benefit the prior mortgages and debts 
which were redeemed by the invalid mortgage, and that 
the plaintiff’s share was liable to the extent of the prior 
incumbrances on his share and his debts which had 
been paid off. 10 Cal. 1035 (P C.); 38 P.R. 1894 and 
A.I.R, 1922 Lah.275, Kef. (Tek ChanJ, /.) PAL 
Singh v. Suni)p:r Singh. 6 IE. CLah ) 129 = 146 
1.0. 719 = 34 P.L.R. 864 = A IR. 1933 Lah. 1000. 

S. 101 — Apphcabtltiy — P^tnitplg applied to 

cases tn Punjab. 

The principle contained in S. 101 of the T.P. Act 
can be applied to the Punjab as a rule of justice and 
equity. {Addison and Bhide^ J J.) GOPAL SiNGH v. 
Ladha Mal. I.R. 1931 Lah. 241= 130 I C. 49= A. 
I.R. 1930 Lah. 1063. 

S. 101 — Puisne mortgagee discharging prior 

mortgage decree — Purchaser from mortgagor — Suit 
for possession by — Right to use mortgage as shield, 
though barred. 

When a mortgagee has obtained a decree on his mort 
gage, no .second claim would lie on the mortgage against 
the mortgagor or his successors in interest; to that extent 
the rights under the mortgage are extinguished by the 
merger. Put that does not mean that the rights under 
the mortgage are necessarily extinguished. When a 
lower security merges in a higher the rights under the 
former may sometimes revive for certain limited purposes 
if the later becomes ineffectual. Where therefore a 
mortgagee finds property over which he has charge and 
against which he has obtained a preliminary decree 
being sold as if it belonged to another man and purchas- 
es the property at the sale and also proceeds against his 
mortgagor to the stage of a final decree and obtains 
possession and in effect satisfied the mortgage decree, 
the mortgage security is not wholly extinguished. After 
the mortgagee’s right to execute his decree is barred, he 
can use it as a shield in a suit for possession by the 
purchaser from the mortgagor. (Case-law discussed.) ] 
{Bose, A./,c\) Ram Shankak zf. Gulak Shankar, 
SO N.L.R. 142= 6 I.R. (Nag.) 17-1441 0. 736=A.I. 
R. 1933 Nag. 241. 

— S. 101 — Mortgagee purchasing undivided share 

in mortgaged property — Effect of. 

Under S. lOl (prior to its recent amendment) the 
purchase by the mortgagee of an undivided sliaie in the 
mortgaged pioperties does not extinguish the mortgage. 
Nor are the rights of the mortgagee restricted to the use 
of the mortgage only as a shield for his protection. He 
can enforce his mortgage, at any rate wheie a portion of 
the equity of redemption had been acquired by a third 
party. {Pearson and Malhk, //.) UPENDRA Nath 
Samanta V, Saroda PROSAD GHOSE. I.R. 1933 
Cal. 4 = 14010. 689 = 36 C.W.N. 696 = AI.R. 1932 
Oal.772. 

S. 101 — Landlord having charge for rent — 

Mortgagee purchasing with notice'— Enforceability of 
charge, 

A landlord who had a first charge for rent enforceil 
his charge and a got a decree. A mortgagee of the lease- 
hold property was impleaded as a party, but in execu 
tion of the decree the leashold property w’as not sold 
subject to the mortgage. The mortgagee purchased the 
property with permission of Court. Another creditor 
who had purchas^ the inter^^t of the lessee in execution i 


T. P. ACT (1882), S. 101. 

of money decree objected to the mortgagee purchaser 
claiming a share in the suiplus of sale proceeds. 

Held, that the right of the mortgagee to redeem was 
allowed to be extinguished and that he was entitled to 
his mortgage money out of the surplus sale proceeds 
after the satisfaction of the claims of the prior incum- 
brancer. {James, J.) CENTRAL BANK OF INDIA,. 
LTD. V, Sachindra Mohan Ghosh. 6 I.R. (Pat.> 
6=144 1 0. 760 -A.I.R. 1933 Pat. 267. 

S. 101— Landlord having charge on holding in 

respect of decree— Purchase of holding in execution of 
money decree — Charge, if merged — Subsequent mort^ 
gagee, if gets pi iority, 

A landlord who purchases his tenant’s holding at a 
sale in execution of a money decree against the latter 
does not thereby lot-e his first charge on the holding in 
respect of decrees for rental arrears, so as to give priority 
to a subsequent mortgagee. In other words the purchase 
does not cause a merger of the first charge in respect of 
the rent decree so far as a subsequent mortgagee from 
the tenant in concerned. This is so under S. lOl, T.P. 
Act, both before its amendments in 1929 and after the 
amendment. {Ntyo^t, A.J.Cf) GULLON v. SetH 
Dhanr AJ. 163 I C. 602= 9 R.N 9 = 18 N L. J. 274 

S. 101 — Moitgagee purchasing at Court sale 

— Intention to keep charge alive. 

In the course of execution proceedings under a money- 
decree, the mortgagee made a statement that the equity 
of redemption may be sold subject to the mortgage 
charge but the mortgage charge was not mentioned in 
the proclamation of sale and the sale certificate and the 
mortgagee purchased the property himself. 

Held, that the purchaser could be taken to have 
intended to keep the mortgage charge alive even though 
it was not mentioned in the sale proclamation and sale 
certificate. 43 All. 703, Ref. {Bhide^J,) GuRDIT 
Singh z/ Hakumat Rai. 135 10. 201 = 1 R. 1932 
Lah. 73 = 32 P.L.R. 759 = A.I R. 1932 Lah. 66 (2). 

S. 101 — Mortgage of two properties — Purchase 

of one by mortgagee — Effect of — Liability of other pro- 
perty — Proportionate reduction of. See T.P. ACT, S. 
82. 69 Cal. 76 = A.I.R. 1932 Cal. 319. 

S. 101 — Merger — Doctrine prior to the Art, 

The law relating to merger in India prior to the enact- 
ment of the Transfer of Property Act was that where 
the absolute owner of an estate becomes aho the owner 
of a charge thereon (or vice versa), in the absence of any 
intention either express or presumed on his part, merger 
or extinguishment of title will take place. 22 I.C,966 
and 48 I.A. 485, Foil.; Ingle v. Jenkins, (1900) 2 Ch. 
368 and T yrzvhitt v. Z’y/ 32 Beav. 244, Kef. 
{Ross and Fazl Ali, JJ,) SoMESHWARI PraSAI) 
iNARAIN DEO ZJ. MAHESHWARI PRASAD NaRAIN 
DEO. 10 Pat. 630 = 135 IC 85 = I.R. 3932 Pat. 6. 
= 13 Pat.L.T. 347 and 405= A.I.R. 1931 Pat. 426. 
—(as amended), S. 101 — Purchaser undertaking 
to discharge two encumbrances — Failure to discharge 
one— Paid 'Up mortgage zih ether can be used as shield. 

Where a transferee of immoveable property, having a 
prior lien upon the property, purchases the property 
with a distinct stipulation with his vendor to discharge 
with the purchase-money left in deposit with him his own 
lien and that of another mortgagee and the transferee 
satisfies his own encumbrance but fails to discharge the 
other incumbrance, he cannot be allowed in equity to 
use his paid up mortgage or charge as a shield against 
the latter. 33 A. lOl and 74 I.C. 640, Rel. on. 
{Mears, C.J, and Sen, J.) BALBHADDAR UPADHYA 
V. Sheo Mangal. Lit. 1932 All. 261 = 136 I.C. 82^ 
= 1932 A.L.J. 413. 
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(prior to amendment of 1929), S. 101— 

ger — Intention — Presumption of , 

Where the prior nfortgagee, at the time of purchasing 
the equity of redemption, was aware of the subsequent 
usufructuary mortgage, he must be deemed, unless the 
contrary is shown, to intend to keep his mortgage 
alive. (^Dhavle and Saunders^ //•) Ml* CHANDA 
BiBi V. Mohanram Sahu. 13 Pat. 200 = 16 Pat.Ij. 
T. 42 = 153 I C. 412 = 7 B P. 332 = A.I.B. 1934 Pat. 
134. 

S. Merger — Test of— Presumption, 

Where the mortgagee’s estate and that of the mort- 
gagor vest in one person, the question of merger 
depends upon the intention; and when no intention is 
expressed the Court considers what is most advantageous 
for him and decides for or against merger. 10 Cal. 1035 
(P.C.); 29 Cal. l54 (P.C.) and 39 Cal. 527 (P.C.). Rel. 
on. KAMSHANKAR v. GULAB SHAN- 

KAR. 30N.1.E. 142=6 IB. (Nag.) 17 = 1441.0. 
736 = A.I.B. 1933 Nag. 241. 

S. 101 — Merger — Scope of doctrine. 

The doctrine of merger is a wide one and applies 
whenever it is equitable that a person who obtains pos- 
session of property over which he has a charge should 
have the charge satisfied befoie he is made to part with 
possession. 2 I. A 7 (P.C.) and 18 Pom. 86, Kel. on. 
CBose, A./.C.) kamshankar v.Gvlab Shankar. 
30 N.L.B. 142=6 I.B. (Nag.) 17= 144 I C. 736 = A. 
A.I.B. 1933 Nag. 241. 

S. lOl— Prior moitgagee — Suit on first mortgage 

— Joinder of puisne encumbrancer — Consent decree 
between plaintift and mortgagor — Prior mortgagee 
(plaintiff) entitled to keep his mortgage as a shield — | 
Priority of it not lost. See C. P. CODE, O. 34, R. 1 — 
Prior morigagee. 9 Basg. 1 = A.IB. 1931 Rang. 
106. 

(as amended), S. 101— Puisne mortgagee dis- 

'charging prior mortgage — Several mortgagees — Pay 
mtnt of prior mortga'^^e — Subrogated right as against 
intermediate mortgagee. 

Where a third mortgagee professes to keep in his 
hand a part of the mortgage money in order to pay off 
the first and second mortgages and pays off only the 
firk mortgage, • in a suit by the second mortgagee to 
enforce his mortgage, it is open to the third mortgagee 
to insist on his being treated as a fiist mortgagee whose 
mortgage must be paid off before the puisne mortgagee 
brings the mortgaged property to sale. {Mukerjij 
Bauer fi and Bennet^ !/•') TOTA RaM v. RaM LAL. 
64 All 897 = LB. 1932 All. 524 = 139 I.C. 107 = 1932 
A.L.J. 627 = A.LR. 1932 All. 489 (F.B.). 

S. 101 — DPcharge of encumbrance — Considera- 
tion used for discharge of four mortgages — Void sale in 
favour of creditor — Setting aside of — Purchaser occu- 
pies the position of mortgagee under the four deeds of 
mortgage. See T. P. ACT, S. 53— PREFERENCE OF 
ONE CREDITOR. 34 L.W, 949 = A.I.B. 1932 Mad. 
182. 

S 101— Prior mortgagee purchasing mortgaged 

property — Doctrine of Toulmin v, Steere — Applicability 
to India, 

The doctrine laid down in Toulmin v. Steere y (3 
Mer. 210), that the purchaser of an equity of redemption 
cannot set up a prior mortgage of his own, or which he 
has got in. against subsequent incumbrances of which 
he had notice, is not to be regarded as a rule of justice, 
equity and good conscience and cannot therefore be 
applied in India. Whether a mortgage paid off is ex- 
tinguished or kept alive depends upon the intention of 
the parties, to be gathered from the terms of the docu- 

Q. 226 
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ment and the circumstances of the case. 11 LA. 126, 
Foil. {Beaumont y C. J. and Baker y /.) ALLISAHEB 
V. SheSHO Govind 33 Bom.L.B. 1238 = 135 I.O. 489 
= I.R. 1932 Bom. 106 = A.I.B. 1931 Bom. 645. 

S. 101 — Puisne mortgagee discharging prior 

molt gage — Same whether kept alive. 

Where a subsequent morigagee discharges a prior 
encumbrance, he may be assumed to have acted in the 
manner most beneficial to himself and to have kept the 
mortgage alive, to be used as a shield against an inter- 
mediate incumbrancer. In other words payments made 
to the prior mortgagee are to be regarded as purchasers 
pro tanto of the prior mortgage. {Raza and Btsheshwar 
Nathy J J.) Ram Sahai 7>. K UN WAR Sah. 7 Luck. 
26 = 139 I.0.626 = IB 1932 Oudh 373= 14 O L.J. 
870 = 8 O.WN. 622= A.I.B 1932 Oudh 314. 

S. 101 — 1%'tor mortgagee's right — Extent of 

land erroneously stated in first mortgage — F resh deed 
correcting the error executed after second mortgage — 
Right of prior mortgagee not extinguished. 

Defendants 1 and 2 mortgaged the property in dispute 
to defendant 3 for Rs. 5,500. The same property with 
other propel ty was subsequently moitgaged to the 
plaintiff for Rs. 3,000. After the mortgage to the plain- 
tiff w’as executed, it w’as discovered that in the first 
mortgage the acreage of the plot in dispute was stated to 
be 19’04 acres instead of 10 04 acres. Hence a second 
deed was executed for Rs. 5,000. Defendant 3 retained 
possession of the first deed. 

lleldy that the case clearly disclosed an intention on 
the part of defendant 3 to retain all the rights that he 
pos'^essed under the first mortgage so that he might be 
in a position to give effect to those rights as a shield 
against any subsequent mortgagee. 43 All 409 (P.C.) 
and 39 Cal. 527, Rel, on. {Page C J.) PaLANIAPPA 
CHETTIAR V. Daw Hnin Thet. 154 I.O. 343 = 7 B. 
R. 301 = A.I.B 1934 Bang. 7. 

(as amended in 1929), S. 101— Retrospective 

effect— No such operation. 

The amendment of S. 10 1 by Act XX of l929 is not 
retrospective in its operation, though S. lOl is not one 
of the sections which S. 63 of the Amending Act de- 
clares, shall not be retrospective. (Baguley, /.) KO’ 
PO KUN V. C. A. M.A.L. Firm. 10 Bang. 465= I.B. 
1932 Rang. 219 = 140 I.C. 156 = A.I.B. 1932 Rang. 
197. 

S. 101 — Prior mortgagee put chasing mortgaged 

property — Intention to keep mortgage alive — Presump^ 
tion. 

Where a prior mortgagee purchases the mortgaged 
property in the absence of an indication to the contrary, 

I it is to be pre^-umed that the owner intended to keep- 
alive the previous mortgage if it would be for his bene- 
fit. {Shadt Lai C,J, and Monroe, /) M A KHAN MAL 
Z/. Gokal Chand. I.B. 1932 Lah 538 (2) = 138 I.O. 
699 = 33 P.L.R. 183= A.I.B. 1932 Lah. 237. 

S. 101— Effect of. 

Under S. 101, even prior to the amendment in 1929, 
if the continuance of the encumbrance is for the benefit 
of the purchaser, he Js presumed to keep it alive, and no 
formal expression of an intention to keep it alive is 
necessary, 47 M. 190 ; 57 C 82 and 6 R. 488, Foil. 
{Baguley, /.) KO PO KUN v. C.A.M.A.L. FIRM. 10 
Bang. 465=LB. 1932 Bang. 219 = 140 1.0 156=A. 
I.R. 1932 Bang. 197. 

S. 101*— Puisne mortgagee, (third mortgagee) 

purchasing one item of mortgaged property by third 
mortgagee— Assignment of decree obtained by first 
mortgagee in favour of third mortgagee — Execution by 
third mortgagee against cAerdtem— permissibility. See 
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MORTGAGE— Successive mortgages. A.I.B, 1934 
Mad. 260. 

S. 101 — Mortgagee purchasing mortgaged pro* 

perties — Presumption — Discharge ot mortgage — Inten 
tion to the contrary — No pleading or proof of 

In execution of a money decree, defendants 5 and 6 
brought the property of the judgment-debtors to sale in 
I9l9. A mortgage of the property in favour of the 
plaintiff dated 1913, was mentioned in the execution 
, petition. The plaintiff put in a claim petition in which 
he stated that the mortgage had been discharged by a 
sale-deed executed in his favour in 1919 by which he 
became the absolute owner of the property. The claim 
was dismissed as too late and the property was purchas- 
ed by the decree holder. The plaintiff did not bring a 
suit under O. 21, K. 63 within one year to establish his 
right and so the order on the claj^m petition became 
final. In a suit brought by the decree-hohler purchaser 
for mesne profits, the plaintiff resisted the claim on the 
strength of the sale-deed and again failed. The plaintiff 
thereupon brought the present suit to recover the money 
due under the mortgage bond of I9l3. It was argued 
on his behalf that (r) as the property was purchased by 
the decree-holder subject to the mortgage, he was estop 
ped from questioning the plaintiff's right as mortgagee; 
and (//) the sale deed having become ineffectual and 
inoperative as a result of the order di.'iinissing his claim, 
his original mortgage revived. 

fields that the plaintiff was not entitled to succeed : 
(i) The Court did not sell the property subject to the 
encumbrance, but only notice of encumbrance was given 
in the proclamation and so the purchaser was not pre- 
cluded from questioning the validity of the mortgage. 
(«) The effect of the execution of a sale deed of the 
mortgaged properties in favour of the mortgagee must 
be taken to be the extinguishment of the earlier mort- 
gage in his favour unless there was an express or implied 
intention to keep the encumbrance alive. No such inten 
tion had been pleaded in the case; on the other hand the 
plaintiff had preferred to rely on his sale-deed both in 
the claim and iii the suit for mesne profits. The Courts 
in equity have no doubt allowed a party, when one 
remedy has failed, to take whatever other remedy lies 
ready to hand, but a party cannot be allowed to revive 
a dead remedy merely because that best suits his con- 
venience. (Madhavan Nair and Jackson, JJ ) DaSO- 
POLAI V , Narayana Patrao. 67 Mad. 196 = 148 I 
O 1121 = 6B. M. 672 = 1933 M,W.N. 1367 = 38 L.W. 
^13 = A.I.K 1933 Mad. 879 = 65 M.L.J. 819, 

S. 101 — Mortgagee subsequently acquiring in- 

derest of one of the mortgagors — Integrity of mortgage 
not broken. 

Where a mortgage deed was executed by four persons 
whose properties were jointly and severally liable, the 
fact that subsequently the mortgagee acquired the 
interest of one of the mortgagors by purchase, does not 
break the integrity of the mortgage. {^Sulaiman and 
Young, jjf) NiAZ Ahmad Khan z/. parsottam 
Chandra. 53 All. 374 = 1 R 1931 All. 177 = 1291. 
0. 546 = 1931 A. L.J. 153 = A.I.R. 1931 All. 154. 

(as amended), S. 101 — Retrospective effect, 

Ss. 92 and 101 of the T. P. Act have retrospective 
effect. Even otherwise the rule of subrogation laid 
down therein can be applied as a rule of justic3 and 
equity. (^Mukerti, Banerji an I Bennet, Jf) TOTA RaM 

KamLal. 54 All. 897 = I.B 1932 All 624 = 139 
1.0.107 = 1932 A.L,J. 627 = AI.R. 1932 All. 489 
(F.B.). 

— — S. 101 — Hindu joint family — Mortgage in 
ffavour of fathqr-^s ile^ equity of redemption in 


T. P. ACT (1882), S. 105. 

favour of sons — Father and sons constituting members 
of joint family — Merger, 

Where a mortgage in favour of the father was follow- 
ed by a sale of the equity of redemption in favour of his 
sons. It cannot be presumed from the fact that the father 
and the sons are members of a joint Hindu family that 
either the mortgage or the sale was in favour of all the 
members of the joint family. There is nothing in Hindu 
Law to prevent a member of a joint family acquiring 
separate property, but even if it be assumed that the 
mortgage and i»ale in question were in favour of the 
entire joint family, there can be no merger of the mort- 
gage in favour of the father in the sale in favour of the 
sons. {^King,C ,J, and Zia-til- Hasan, /.) RANDHIR 

Singh v , Rameshar. 11 Luck. 302= 156 I.O. 705= 
7RO. 677 = 1936 O.W.N. 774 = A.I.R. 1935 Oudh 
445. 

g, 101 — Property mortgaged twice — Prior mort- 
gagee purchasing mortgaged property in execution of 
money decree — Court ordering it to l3e sold subject to 
both incumbrances — Sale certificate mentioning only 
subsequent incumbrance — This omission cannot raise 
presumption that prior mortgagee gave up his charge on 
suit property. See C. P. CODE, O. 21, R. 94. 32 
P.L.R. 759 = A.I.R. 1932 Lah. 56 (2). 

S. 105— Applicability-*Mining lease. 

The essential characteristic of a lease is that the sub- 
ject is one which is occupied and enjoyed and the corpus 
of which does not, in the nature of things and by reason 
of the user, disappear. Though a coal mining settlement 
does not partake of this character, still as some portion, 
however small, of the surface has to be used for carrying 
on the mining operations and taking the coal out, to 
that extent it may be regarded as satisfying the require- 
ments of the section and treated as a lease. {Mukerii 
and Guha, //.) FaLA KRISTA PAL V, JaGANNATH 
Marwari 69 Oal. 1314 = 140 lO. 788 = I.B. 1933 
Cal. 38=36 O.W.N. 709 = 56 O.L.J. 187 =A.I.R. 1932 
Oal. 775. 

— — Ss. 105 and 101— Applicability— Oial agrees 
ment for a lease for three yetr^ — Transfer of possession 
and payment of rent — Registration — Necessity, 

Under an oral agreement for a lease qf three years^the 
lessee was already given possession and rent was taken 
from him. Only the formal execution of the deed was 
to be done later. 

Held, that the oral agreement amounted to a lease 
and not merely an agreement to lease and necessitated a 
registered document, (Beasley, C.J. and Bardswell, J.) 
MOPURAPPA V. RAMASWAMI Gramani. 67 Mad. 
780 = 40 L W. 62=1934M.W.N. 946 = 162 10. 638 = 
7B.M. 247=A.IB. 1934 Mad. 418 =67 M.L J. 64. 

—3. 105— 'Certain time" — Lease for indefinite 
peri od — Val idity of , 

The word used in the rent-note to denote the duration 
of the lease was aniyamit which means 

indefinite or unrestricted or unlimited. But reading the 
rent-note as a whole it appeared that the period of the 
lease was to extend so long as the Kesart and Marat ha 
institutions were in existence. 

Held, it was not a permanent lease and the lease was 
valid in law, assuming those institutions were legal en- 
tities there being no evidence to the contrary. 29 Bom. 
580 Dist. ; Great Northern Railway Co. v. Arnold, 
(1916) 33 T.L.R. 114; 7 Bom.L.R. 772 ; 4 Bom. 424 ; 
33 Bom.L R. Ill, Foil. (Patkar and Broomfield, //.) 
RAMCHANDRA Balwant Tilak V. narasinha 
Chintaman. I.R 1931 Bom. 423 = 133 I.O. 839 » 
33 Bom.L.B. 590=A.I.B. 1931 Bom. 466. 
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■ — ‘S. 105 — Lease or license — Recitals ^Value of. 

In deciding whether a document amounts to a lease or 
is only a license, the reditals therein can never be conclu- 
sive ; the Court has to look to the substance of the 
terms agreed upon and not to the nomenclature given to 
the deed by the parties. (^Sulaiman^ C,/,^ Mukerji and 

//.) Burma Shell Oil Storaup: and Dis- 
tributing Co. OF INDIA, Ltd., In the matter of, 
^6 All. 874 = 6 I.R. (All.) 145 = 146 1.0.674 = 1933 
A.L.J. 749 = A.I.E. 1933 All. 736 (F.B.). 

— — ■ S. 106 — Lease by minor — Validity, 

A lease by a minor is void ; it is incapable of ratifica 
tion express or implied by the acceptance of rent by the 
lessor on attaining majority. (Pathar and Barlee^ //.) 
Indian cotton Company, ltd. v, Raghunath. 
l.B. 1931 Bom. 278 = 130 I.G. 598 = 33 Bom L.B. Ill 
=A.LR. 1931 Bom. 178. 

Ss. 106 and 68 — Lease or mortgage — Possession 

‘for hxed period as security for debt — Power of sale — 
Mortgage and not lease. See Deed — CONSTRUCTION 
— Mortgage or lease. A.X.B. 1934 Pat. 217. 

* S. 105 — Lease or mortgage — Test. See T. P. 

ACT, S. 58— Mortgage or lease. A.I.R. 1933 
Iiah. 786. 

— *S. 105 — T^ase-- Writing not signed by owner, 

A mere writing to the effect that a person has taken a 
■certain bungalow at a certain rent for one year and not 
signed by the owner is not a lease. (Middleton^ J, C.) 
Hari Chand V. Hammond. 6R. Pesh. 60 = 148 
1.0. 648 (1) = A.IR. 1934 Pesh. 81 (1). 

~Ss. 105 and XX\— Lease f or life — Duration of 

— Holding over by representatives — Ejectment. 

A lease for life is a lease for a certain period, for it 
terminates with the death of the lessee. If, after the 
determination of the lease by the death of the lessee, the 
premises are held over without the consent of the lessor, 
the latter is entitled to eject the person holding over 
•without any notice to quit. {Afisim AH, /.) ChaNDI 
Charan Mitra V Ashutosh Lahiri. 164 1.0. 837 
= 9 R.O. 290 = 40 0. W.N. 62. 

■Ss 105 and 106 — Lessee^ who is — Notice to quit 
— Who are entitled. 

The only leases recognized by S. 105 of the Transfer 
of Property Act Are leases for a certain time periodical 
leases, and leases in perpetuity. Where therefore the 
status of a person does not fall under any of these heads 
he cannot be a lessee; and hence he cannot insist upon a 
■notice to quit as contemplated by S 106. (Baguley^ 
y ) Ma Gyi V, Maung Tet. 151 1 0. 971 = 7 B.E. 
130 (2) = A.I.R. 1934 Rang 291. 

— — S, 106 — Possession as lessee — Liability to eject- 
ment. 

Where the evidence showed that the defendant was 
the tenant of the predecessor of the plaintiff and that he 
-had been paying rent for the possession, 

Held^ that the plaintiff could not uue to eject the 
defendant as a trespasser and that he could eject him 
-only under the terms of the lease. (^Mukerji and Bennett 
JJ.) QadirKhanz/. Kesho Das. I.R 1931 All. 
238 = 13010. 14 = 1930 A.L.J. 1409. 

— S. 106 — Transaction not coming under — If 
lease for other purposes. 

Even if a transaction does not amount to a lease 
under S. 105 of the Transfer of Property Act, it may 
nevertheless be a lease for the purposes of the Stamp Act j 
iSulaiman^C, J.^ Mukerji and King, Jf.) BURMA j 
Shell Oil Storage and Distributing Co. of | 
India, Ltd., In the matter of. 55 All. 874*»6I.B 
<A11.) 146 = 146 I.0. 674 = 1933 A.L.J. 749 = A LE. 
1933 All. 736(F.B.). 
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—— S. 105 — ‘ Yajman vrithi ’ — T ransfer of duties and 
obligations — Whether amounts to lease, 

A '‘yajman vrithi primarily denotes an obligation 
imposed upon the purohit or family priest to peiform 
certain religious rites, the performance of which no 
doubt carries with it certain emoluments. It is not im- 
moveable properly in the proper sense of the word 
although it is treated as such but the transfer of the 
duties and obligations attached to the status of a purohit 
cannot possibly be said to be a transfer of rights to enjoy 
immoveable property so as to amount to a lease within 
the meaning of the T. P, Act. {Rupchand and Milne^ 
A J.Cs.) KODULALZ/. Beharilal. 26S.L.B. 461 = 
I R. 1932 Sind 71 = 137 I 0. 136=A.I.B. 1932Sind 
60. 

‘S. 106 — Apphcahtlity. 

S.‘ 106 does not aj^ply to the case of a lessee for a fixed 
term when the term has expired. (^Sulaiman, A. C, J, 
and Barpat, /.) lilSHEN SaRUP v. ABDUL .SaMAD. 

136 I.O. 273 = l.B. 1932 All. 161 = 1931 A.L J. 666 = 
A.I.R. 1931 All. 649. 

S. 106 — Applicability — Tenancy originating 

before Act, 

S. 106 does not apply to a tenancy proved to have 
originated before the T. P. Act. {Rankin^ C. J. and 
Pearson, DEBENDRA NATH DHANG z/. PaSHU- 
PATI NATH Deb. 136 I.O. 889 = I.R 1932 Oal. 241 
= 35 O.W.N. 1047 = A.I.R. 1932 Oal 198. 

S. 106 — Applicability — Utbandi tenant. 

In the case of utbandi holdings unless there is a special 
cu'itom to that effect the right to o<'cupy the land Joes 
not enure beyond a particular season or a particular 
year and the tenancy not being a lease from year to year 
S. 106 does not apply. {Mukerji, J.) SURENDRA NaTH 
Sarkar z/. Baidya Nath Mukerji. 60 Oal. 681 = 
6 IB. (Oal.) 177 = 146 1.0.65 = 37 O.W.N. 335 = 
A.I.R. 1933 Cal. 609. 

— Ss 106 and 116 — Lease for term — Premises in 
Calcutta — Holding over — Nature of tenancy. 

When a tenant under a lease of premises in Calcutta, 
for a term of three years holds over after expiry of the 
term, he does so as a monthly tenant, and each month 
of the tenancy expires at midnight on the 1st day of the 
succeeding month. {Buckland, /.) SusiL Chander 
Neogy V, Birendrajit Shaw. 38 O.W.N. 782= 
1631.0. 673 = 7R.C. 398 (1^ = A.I.R. 1934 Cal. 837. 
Ss. 106, 110, 111 (h) and XX^— Notice— Com- 
putation of time — Teant holding over. 

The defendant was a tenant for a term of four years 
commencing from the 1st June, 1921. After the expiry 
of his lease, he continued to hold over till 1928. On 
1st February, 1928, he gave notice of his intention to 
quit on the 1st March. 

Held, that the notice was valid and effective. The 
lease of 1921 expired at midnight on the 1st June, 1925. 
and the notice expired with the end of a month of the 
tenancy, wj., the midnight of the 1st March, 1928, 
{Lord Tomlin?^ BeNOY KRISHNA DaS z/. SaLSICCI- 
ONI. 59 LA 414 = 60 Oal. 389 = 36 Bom. LR. 6 = 
141 LO. 614 = 1 R 1933 P.O. 22 = 1933 A.L.J. 423= 
37 0.W.N. 1 = 16RD 639 = 1932 M W.N. 1237 = 36 
L. W. 747=66 O.LJ. 319 = 9 OWN. 892 = A.LE. 
1932 P.O 279 = 63M.L.J. 686(P.O.). 

S. 106 — Notice — Duration— Leases of premises 

in Calcutta— Custom requiring 30 days' notice — If 
exists, 

A lease of Premises in Calcutta held on a monthly 
tenancy is teminable by 15 days' notice, as required by 
S. 106, T.P. Act. There is no prevailing custom in 
Calcutta which requires, the 4 jivipg 01*^0 days’ notice 
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to a monthly tenant. i^McNair^ y.) PROFULLA 

Chandra Mullick v , Nanda Lal Jhamor. 39 0. 
W.N. 1069. 

S. 106 — Notice — Accidental error in — Effect, 

A notice was given on 9th November, 1927, to the 
lessee stating that he should vacate the land on 13th 
May, 1927. It appeared that 1927 in the notice was a 
mistake for 1928 and the parties were not misled on 
that account. 

Held, that the notice w'as valid. {Sulaitnan, C.J- 
Mukherjt^J^ Tika kam V. Sri Thakur Daoji 
Maharaj. 162 1 C. 189-7 BA. 286-4 A.W.R. 
1105 - 1934 A.L. J. 674 = 18 R.D. 240 - 16 L.E. 260 
(Rev.) - A.I R. 1934 All. 787. 

’■ g. 106 — Notice — Claim for enhancement — Kefu- 

sal — Remedy, 

Where enhanced rate of rent is f/oposed by a. land- 
lord and the tenant continues to occupy the property 
without any protest as to enhancement of rent, the latter 
should be deemed to have accepted the proposal. But 
when the tenant protests against the enhancement the 
remedy of the landlord is ejectment and w'here he did 
not pursue that lemedy he cannot subsequently claim the 
enhanced rent, (fl^azir Hasan, C.J.andRaza, J.) 
Mahomed Noor Ashiq Beo. 9 Luck. 112-6 I. 
R. (Oudh) 56 - 145 I.C. 647 - 10 O. W N- 1000 = A. 
LB. 1933 Oudh 465. 

S. 106 — Notice — Duration — Tenants holding 

(Tver on the expiry of yearly leaiC, 

The defendants were holding for a long time under 
yearly leases and on the expiry of the term under the 
last lea‘*e w’ere holding over on payment of rent to the 
lessor. There was no provision in the contracts betw’een 
the parties, what if any, should be the notice in case 
the defendants held over. 

Held, that the tenancy should be deemed to be renewr- 
ed from month to month(though rent was paid per year) 
and that fifteen days^ notice ending with a month of 
the tenancy was sufficient. {Mukerp and Bartley, JJ.) 
Secketakv of Sta'i e for India 7). Madhu Sudan 
Mukherjee. 141 I.C 833 = I R 1933 Cal. 187=36 
O.W.N. 918 = A.I.E. 1933 Cal. 260. 

S. 106 — Notice — Necessity — Lease for fixed j 

period^ 

Where the lease is for a fixed period and is governed 
by the Act, it is determined under S. Ill {a) by the 
efflux of time limited by the lease, and notice must be 
presumed by implication as given when it W’as executed 
and therefore no notice under S. 106 is required for the 
termination of such a lease. {Sulaiman, Ag. C. J. and 
Sen, /.) Ml\ FAZIHZZAMAN 27.ANWAR IIUSAIN. I R. 
1932 All. 595=1391.0. 828 = 1932 A.L. J. 126 = A.I. 

R. 1932 All. 314. 

Ss. 106 and 111— Notice — Necessity — Tenancy 

for fixed period, 

S. 106 does not apply to ca«es in which the par- 
ties under their agreement, fix a period for the lease. 
After the expiry of the period, the tenant is only a 
tenant at sufferance and is not entitled to any notice to 
quit. {Niamatullah and Rachhpal Singh, J/,) KUN- 
DAN LaLz/. Deepchand. 6 l.R, (All.) 331= 146 I, 
O. 762 = 1933 A.L.J. 682- A.IR. 1933 All. 766 (2). 

S. 106 — Notice —Right to— ‘Lessee under un- 

registered lease, 7vhich is compulsorily registrable. 

The position of a lessee under an unregistered lease 
which is compulsorily registerable is that of a mere 
tenant-at will. A mere demand for possession would be 
sufficient and there is no necessity for a notice under 

S. 106. Where, therefore, the notice sent to him before 
a suit for eiectflient do^s »^t fulfil the requirements of a 


T. P. ACT (1882), S. 107. 

valid notice under S. 106, but it amounts to a demand 
for possession, a decree for ejectment is legally justified, 
i^Ktng, C.J, and Zia ul Hasanl J,) JANKI v, KaN- 
haivaLal. 169 10. 316 = 1936 O.WN. 1238 = 8 
R.0. 173 = A. LB. 1936 Oudh 102. 

S 106 — Notice invalid — Decree for ejectment— > 
When justified, 

A decree for ejectment may be justified on the ground 
that the lessee had been denying the lessor's title to the 
property and setting up ownership in himself, although 
the notice to quit which was sent to the lessee ia 
invalid for non compliance with the requirements of S. 
106. {King, C, J. and Zia~ul Hasan, /.) JaNKI v, 
Kanhaiya Lal. 159 1.0.316 = 1936 O.W.N. 1238 
= 8 R.O. 173 = A.I.E. 1936 Oudh 102. 

S. 106 — Notice — Necessity — Holding over. 

The words ‘ in the absence of an agreement to the 
contrary** in S. Il6 refer to an agreement as to the terms 
of the holding over. Where there was a term in lease 
that the lessee would give up possession without notice 
and on the expiry of the lease the lessee held over on 
payment of rent, 

Held, that the term as to notice was not carried over 
to the new lease and that notice was necessary to termi- 
nate the later lea«e. {Mitter and M, C Gkoie, //•) 
Dasarathi Kumar v, Sarat Chandra Ghose. 
149 1.0.722 = 6 R.O. 630=37 C.W.N. 971-A.I.B. 

1934 Cal. 136. 

S. 106 — Notice — Validity of — Tenant addressed 

as trespasser — More time allowed to tenant than he was 
entitled to, 

A notice to quit should not be construed with a desire 
to find faults in it, but with a view to its validity. The 
giver of a notice is not bound to admit the person to> 
whom it is given as a tenant; a notice is good notwith- 
standing that the addressee is described therein as a 
trespasser. Nor does the fact that two months’ time is 
given W’here only 15 days’ time is necessary invalidafe 
the notice. {Maker ji and Bartley , J J SECRETARY 
OF State for India v. Madhu Sudan Mukher- 
jee. 141 I.C. 833 = IB 1933 Cal. 187 = 36 O.W.N- 
918-A.I.R 1933 Cal. 260. 

>8. 107 — Applicabity — Agricultural leases, 

S. 107, T. P. Act, does not apply* to agricultural 
leases. {King, C.J. and Thomas, /.) NARAIN SINLH 
V. JAGAT JiT Singh. 10 Luck. 490 = 153 I.C. 609 = 7 
RO. 366 = 1935 R.D. 41 = 11 O.W.N. 1665 = A.I.R- 

1935 Oudh 90. 

S. 107 -Applicability — Cantonments, See CAN- 
TONMENTS act, S. 284 (287). A.I.B. 1931 Lah. 501, 

S. 107—/. ease or agreement to let — Test — Oral 

agreement for renc7ual each year — Validity, 

Whether an oral agreement between the parties must 
be construed as a lease, or amounts merely to an agree- 
ment to let is a question of the intention of the parties. 
If the intention of the parties w’as not to create 
immediately the lelation of landlord and tenant between 
them, or that something more had to be done before the 
relation commenced, it is to be presumed that their 
agreement w’as intended to operate only as an agreement 
to let and not as a lease. Where therefore parties- 
enter into a verbal agreement that on the expiry of the 
present lease the same be renewed for a further period' 
of three years, the lease to be renewed each year as 
formerly in accordance with the Waste Land Grant 
Rules, the only construction which the agreement will 
bear is that the relationship of landlord and tenant 
should come into existence under it only on the signing 
of a new lease at the expiry of the existing lease, and 
further that the relationship should come to an end at 
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the end of each successive year and should be renewed 
annually on the signing of a fresh yearly lease. Such 
an agreement is valid, allhough not reduced to writing, 
and can be enforced. \Cunliffe and Dunkley^ //.) 
Syriam Land Co., Ltd. v Rodriguez. 148 I.O. 
501-6 R.R. 215-A.I.R. 1933 Rang. 220. 

— S. 107 — Lfdse — Essentials ^Registered kabuliat 
— Lessor accepting and executing unregistered amal 
n am a h —Sufficiency. 

Where the lessee executes a registered kabuliat in 
favour of the lessors and the lessors accept it by means 
of an unregistered amalnamah^ no valid lease is consti- 
tuted as the kabuliat executed by the tenant is not a 
lease nor can the acceptance of the lessor be proved 
either by the amalnamah or by oral evidence. (Case law 
discussed.) {tVort^ James and Mahomed Noor^ J Jf) 
KAMKRiSHNA JHA z^. Jainandan Das. 14 Pat. 672 
-157 I.O. 98 = 8 R.P. 90 = 16 Pat.L T. 451-A.I.R. 
1935 Pat. 291 (F.B.). 

-S. 107 — Lease from month to month — Non- 
registration — Admissibility. See REGISTRATION ACT 
S 49 Lease. A I.R. 1931 Lah. 501. 

-5. \^l—Oral lease — Delivery of possession — 

JProof. 

Under S. 107 a lease made by oral agreement should 
be accompanied by delivery of possession. Delivery of 
the key of a vacated bungalow is a sufficient delivery of 
possession. (Middleton, J C.) IIaRI ChaND z/. HAM- 
MOND. 6 R Pesh. 50 = 148 I.O. 618 (l)-A.I.R. 
1934 Pesh. 81(1). 

S 107 — Oral lease for one year — Validity. 

An oral lease of pioperty for a period of one year is 
valid. (Dunkley. J.) ALAKAN v. ARUMUGAM CHET- 
TYar. 6 I.R (Rang.) 110-146 I.O. 640 -A. I.R. 
1933 Rang. 262. 

—3 — Permanent lease — Verbal agreement — 

Need for registration — Part performance. 

In June 1913 the defendant entered into possession 
of a plot of land under a verbal agreement by the plain- 
tiff for the grant to him of a permanent lease, and 
thereafter he erected certain structures on the land at 
a cost of nearly Rs. 12,000. The plaintiff was aware of 
the construction and as the Courts in India found he 
must’have realised that the defendant would not have 
constructed the buiding unless he was assured of the 
possession of a permanent right in it. The defendant 
in December 1918 had notice that performance of the 
verbal agreement of 1913 was definitely refu'‘ed by the 
plaintiff. In April, 1923, the plaintiff after duly serving 
a notice to quit sued to eject the defendant upon the 
allegation that he was merely a monthly tenant. 

Heldt that in view of the povisions of S. 107 of the 
T.P, Act, in the absence of a registered instrument, the 
verbal agreement alone could not create a permanent 
lease in favour of the defendant and that the Hnglish 
equitable doctrine of part performance could not be 
applied so as to modify or override the mandatory pro- 
■ visions of the Act, so as to nullify the statutory require- 
ment of a registered instrument. 42 C. 801 (P.C.)and 
39 M. 509, Expl. (Lord Russell of Killaiven f) ARIFF 
V. JADUNATH Majumdar. 68 1 A. 91-58 Cal.1236 
- 1 R. 1931 P.O. 164 = 131 1.0 762 = 33 BomLR. 
913=1931 M.W.N. 480 = 33 L.W. 686 = 35 C.W.N. 
550 - 63 0L J. 359-8 O.W.N. 739 = 15 R.D. 354 = 
A.I.R. 1931 P.O 79 = 60 M L J. 638 (P C.) 

S. 107 — Proof of lease — Lease deed being inad- 
missible in evidence — Oral evidence — Admissibility, 

When the origin of a tenancy is know and the docu- 
ment by which it purports to have been created and 
which is the primary evidence of the transaction is ruled 
«out, oral evidence as to the terms of the tenancy is not 
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admissible nor can attendant circumstances be looked in 
to find out what its nature or incidents were. S. 107 
would be defeated if such a course was permissible. 
(Mukerfi, /.) BADAL CHANDRA SADHUKHAN V, 
Debendra Nath Dey. 6 I.R. (Cal.) 162 = 145 I.O. 
892=68 OL.J. 325 = 37 C.W.N. 473 = A.I.R. 1933 
Cal. 612. 

S. 107 — Scope — Effect of — Holding ot>er — Ap^ 

plicability of doctrine, 

S. 107 only prescribes the mode of creation of a lease. 
The effect of its non-compliance will be that the lease 
will be of no effect for the period. The statute does not 
say about the rights of the parties under the invalid lease 
and does not prevent the doctrine of holding over being 
applied as that has been recognised by the statute itself. 
(Mahomed Noor, J ) AZIZ AhMAD z'. ALAUDDIN 

Ahm\u 6 I.R. (Par) 9 = 144 I.O. 7 88 -A.I.R. 1933 
Pat. 486. 

S. 107 — Unregistered lease— Suit for arrears of 

rent — Refeience to rent in deed for ascertaining 
damages — Permissibility, 

Where rent is mentioned in a lease w’hich is inadmis- 
sible in evidence on account of its being unregistered 
though the figure as to the rent mentioned in the lease 
cannot be looked at in order to establish the rent fixed, 
it might be looked at to establish what damages the land- 
lord suing for arrears of rent was entitled to by way of 
rent. (Addison^ /.) KiDAR NaTH v. DUNGAR MaL & 

Sons. I.R. 1931 Lah 913 = 1341.0. 289 = 32 P.L.R. 
361 = A I.R. 1931 Lah. 601. 

S. 108 — Applicability — T enancy at will, 

S. 108 has no application to a tenancy at will, 
(Maepherson and Agarzuala, J J.) RaMAKISHUN 
Pandey Z/. Bibi SOHAILA. 6IR (Pat.) 192=1461. 
C. 667=14 Pat. L.T, 685 = A I.R. 1933 Pat. 661. 

S. 108 — Applicability — Execution of security 

bond to recetier to raise second crop — Executant* s 
liability — Same as that of a lessee. 

In connexion with proceedings for the determination 
of mesne profits, a receiver was appointed to auction the 
land and the respondent executed a security bond to 
raise the second crop and give a certain amount of 
paddy. 

Held, that though the Transfer of Property Act did 
not apply, the principles of S. 108 applied and that 
the respondent’s liabilities were those of a lessee subject 
to the same legal incidents. (Curgenven /) AyyaN- 
na V. Gangayya. I.R 1933 Mad. 367 = 144 I.O. 16 
= 38 L.W. 263= A.I.R. 1933 Mad. 465. 

■" S. 108 — Delivery of posse'-sion — Possession 
denied by defendant — Onus. See BURDEN OF PROOF 
—Lanlord AND Tenant. 69 I.A 29 = 59 Cal 1012 
-62M.L.J. 336 (P.O.). 

S.108 — Rights of lessee — Ejectment of former 

lessee in possession. 

The lessee is entitled to enforce his right to obtain ’ 
possession of the land leased to him so that he may 
enjoy its usufruct by ejecting another in possession of 
the property leased out to him, and there is no reason 
why he should not be allowed to enforce his right against 
another person who is holding under his lessor, who is 
bound to put him in possession. 14 Mad. 269, Ref.; 53 
I.C. 140, Dist. The mere fact that the lessor in the 
course of the suit entered into a compromise with the 
former lessee, whose lease had expired, doe.s not dis- 
entitle the later lessee from obtaining his decree against 
the former lessee. (Sulaiman, Ag. C, J. and Sen, J.) 
Md. Fazihzzamanz/. Anwar Husain. I.R. 1932 
All. 595 = 139 1.0. 828 = 1932 A.L.J. 126 -A.I.R. 
1932 All. 314. 
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— S. 108 (b) — Delivery of possession — Onus, 

Under S. 108 (l/) of the T. P. Act, a lessor must deli- 
ver possession of a property leased to a lessee, who can 
raise the defence that possession being not given he is 
not liable to pay rent. Onus of delivery of possession 
lies on lessor before claiming rent for lease. (J/rr 
AAmad, A y.C.) GaJ^DA SinGH MeHR SinGH v 
Seckktary ok State. 162 1.O 231 = 7 R. Pesb. 47 
“A.I.B. 1934 Pesh. 101. 

— S. 108 (b) — Right of lessee to recover possession j 

— Enforceability against former lessee. 

Under S. 108 theie is a liability on the lesssor to put 
the lessee in possession even though the actual transfer 
of interest in the immoveable property may not have 
taken place. Where the lessor chooses to allow another 
person such as a prior lessee whose term has expired to | 
remain in possession the lessee can sfie the lessor and the 
prior lessee for possession. {Sulaiman^ A.C./. and 
Bajpai, J ) lilSHEN SARUP v. ABDUL SAMAD. 136 
I.C. 273==I.R 1932 All. 161=1931 A.L.J. 666 = A. 
I.R. 1931 All. 649. 

S. 108(c)- Covenant for quiet enjoyment — Scope 

of — Disturbance by trespasser. 

The covenant for quiet enjoyment, is only a covenant 
against disturbance by somebody claiming under law I 
ful title. It does not extend to disturbance by a tres | 
passer. A.I.F. 1922 Cal. 87; 15 Mad. Ill and A.I, i 
R. 1915 Mad. 717, Kel on {Curgenven, J.) AYYANNA 1 
v, GanGayya. I R. 1933 b4adl 367 = 144 10. 16—' 
38 L.W. 263 = A.I R. 1933 Mad. 466. j 

- ■ S. 108 (c)'^Covenant for quiet enjoyment — Scope 
— Lease by Hindu for tetm-- Death before expiry of 
term — Dispossession by reversioners — Lessee's rights. 

The covenant contained in S. 108 (f), T. P. Act, 
corresponds to what is known as the absolute covenant 
in the English law and not to the qualified covenant 
which will be available only in the event of disposses- 
sion by the grantor or these claiming under him ; the 
former is available evtn in respect of dispossession by a 
person claiming by title paramount. The statutory 
covenant under S. l08 (c) is an express covenant for 
quiet enjoyment available for the whole term of the lease 
independent of the termination of the interests of the 
lessor, and not merely an implied covenant limited to 
the duration of the lessor’s own interest though the term 
may not come to an end within that time. In the case 
of a lease for l5 years granted by a Hindu widovr in 
respect of pioperties inherited by her as heir to her 
deceased son for a stated consideration, the lea.se will be 
binding only so long as the widow herself is alive. On 
her death, it ceases to be binding and the reversioners 
are entitled to possess’on of the properties, although the 
term ot the lease has not expired. The lessee under the 
lessor will, however.be entitled under S, 108 (r), T. P 
Act, to recover compensation in respect of the unexpired 
portion of the consideration paid by him from out of the 
private assets of the lessor- widow in the hands of her 
legal representative, when he is dispossessed before the 
expiry of the term of the lease. {Faradachanar, /.) 

Nandi Reddi Rama Govinda Keddi v. I.akshmi 
Reddi. 168 I C. 861 = 8 E M. 368=1936 M W.N. 
924 (2)-42 L.W. 368 = AI.R. 1936 Mad. 973 = 69 
M.L.J. 461. 

— — S. 108 Covenant for quiet enjoyment — 

Scope, 

The obligation of a lessor is the same as that of a 
vendor so far as regards the duty to give a good title 
though the obligation to give disclosure or to furnish 
proof thereof may be different. 57 Cal. 1189, Ref. 
iMalltk and JdCk, JJ,\ Ii*RAUL ROY CHOUDHURY 
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V, Kumar Satyapriya Ghosal. 149 1.0. 1027 =6 
RO. 687=38 O.W.N. 244=69 O.L.J. 21 = A.LR-^ 
1934 Cal. 437. 

— — S. 108 (e) — Destruction of demised premises-^ 
Avoidance of lease. 

Where the shed in which the plaintiff carried oiv 
business and which he had obtained under a lease for a 
period of three years was blown off, it is optional to him' 
to avoid the Itase, unless the contract had provided 
otherwise, (/rf/ Lai, J,) BaNARSI DAS v. CANTON- 
MENT Authority, Ambala Cantonment. 150 1.O^ 
682 = 7 R.L. 11 = A.I.E. 1933 Lah. 617. 

S. 108 Cg) — Mortgage on leased property — Lessee 

paying mortgage amount to avoid eviction — Right to 
fecoier same irom lessor. 

Where the lessee is threatened with disturbance or 
eviction by the act of the prior mortgagee, for payment of 
which debt the lessor has made himself liable by coven- 
anting with some third party such as the mortgagee or his 
own vendor of the leased premises, that threat amounts 
to a breach ol covenant, for his enjoyment. If so, such 
a sum paid by the lessee to avoid eviction aiid dislrub- 
ance must in reason be one which the lessor is bound* 
to make good and hence the lessee is entitled to recover 
the same from the lessor. (^Pandalai, J ) ISWARA 

Shetty V, Ramappa Shetty. 162 1.C. 201 = 7 R.M. 
193=40 L.W. 645 = A.I.R. 1934 Mad. 668. 

S. 108(h), (p) andCq) — Lease for life — Perma^ 

nent structures built — Ejectment — Compensation — Right 
to, 

A person who holds under a lease which is of a. 
j non-permanent character cannot compel the lessor to 
take the structures built thereon by him on eviction and 
pay the price thereof under S. 51 of the T. P. Act, 
when the structures ha /e not been built under a mis- 
taken belief and good faith and when the lessee knewr 
full w'ell that he had a lease only for life and yet built* 
the structures. In the absence of a contract or local- 
usage to the contrary, the lessee’s transferee or represen- 
tative must remove the structures, and surrender vacant 
possession to the lessor; he cannot claim compensation 
for the structures, {JVastm Ali, /.) CHANDI CHARAN 
MitRA z;. ASHU'iOSH Lahiki. 164 I.C. 837 = 9 R.O. 
290 = 40 O.W.N. 62. 

S. 108 (j) — Lessee's powers of transfer — Land- 

covered by kothi. 

Where the land in dispute or part of it is covered by 
a kothi the presumption is that it was let for building 
purposes and the lessee of the land let for building pur- 
poses has a right of transfer. Where no part of the 
land in dispute forms site of the kothi and is merely 
appurtenant to it as part of its compound and was let 
as such the lessee should be deemed to possess a right’ 
of transfer of the nature described in S 108 (/). 
{^Pullan and kLiamatullah J/) JOTI PRASAD z/ IlAR 
PRASAD. I B 1932 All 668 = 139 I C 346 = 13 L.R. 
266 (Rev.) = 1932 A LJ. 567 = 16 R D. 429 = A.I.R. 
1932 All. 473. 

S. 108 (h) — Object and scope of. 

The intention of Cl. (//) of S. 108 w’as to declare the 
law and to substitute a general principle inconsistent 
with the principle of quic quid plantatur but it limited 
the tenant’s right to remove as a right to be exercised 
during the term of the lease. 

Semble — The amendment of Cl. {h) in 1929 has 
introduced no new principle. {Ranktn, C J, and 
Costello, /.) Govinda pkosad Shah v. Charusjla 
DaSSI. 60 Cal 1042=37 OWN 791 = 14710.1233 
= 6 R.O. 416 = 68 0 L J. 161 = A I R. 1933 Oal. 876. 

8. 108 (J) — Modgage by lessee- Liability of 

mortgagee for rent — Privity of estate — English.' 
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doctrine of— Applicability to India. See LANDLORD 
AND Tenant— Rent. 68 Bom. 327=A.I.E. 1934 
Bom. 134 (F B.). 

S. 108 (p) — Applicability — Plot originally 

agricultural^ becoming holding for building purposes, 

S. 108 ip') is inapplicable to a plot which has lost its 
agricultural character and has become a holding for 
building purposes, and the lessee is, therefore, entitled to 
build on the plot. {Sulaiman^ C,J, and Bennet^ J,) 
AHMAD Nazar Beg v, Brij nandan Prasad. 169 
1.0. 680 =1935 A. W.B. 1221 = 1936 R.D. 480=A.I. 

B. 1936 All. 1040. 

— ' S. 109 — Liability of transferee of lessor — 

Limits, 

If lessee so elects, the transferee shall be subject to 
all liabilities of the lessor as to the property, which ex- 
pression is taken to mean, the burden of all covenants 
running with the land such as covenant for quiet enjoy- 
ment. Where there is a breach of the covenant for en- 
joyment of a lessee and the lessee treats the transferee of 
the lessor as liable, he cannot turn round and charge the 
original lessor in respect of the covenant as, he having 
once made his election, it is final. {Pandalai, /,) 
ISWARA Shetty V, Ramappa ShE'ITY. 152 I.C. 201 
= 7 R.M. 193 = 40 L.W. 546 = A.LR. 1934 Mad. 668. 

S. 110 — Applicability — Agreement to the 

contrary '* — Inference 

To exclude the operation of the second clause of 
S. 110, there must be an express agreement to the con- 
trary. From the fact that the rent is payable before the 
.seventh of the next month while the term of the tenancy 
is to expire on the first, no agreement to exclude the 
operation of the section can be inferred. {^Lord Tomlin,) 
Benoy Krishna D.as v. Saisiccioni. 69 I.A. 414 
= 60 Cal. 389 = 36 Bom LR. 6 = 141 10. 614 = I.R. 
1933 P C. 22 = 1933 A.L.J. 42S=16RD. 639 = 37 0. 
W.N. 1 = 1932 M. W N. 1237 = 36 L.W. 747 = 66 C.L. 

319 = A.I.R. 1932 P.C. 279 = 9 O. W.N. 892 = 63 M 
L.J. 685(P.C.) 

S. 110 — Lease for term — When expires — Hold- 
ing over— Effect. See T. P. ACT, Ss. 106 aND 116. 38 

C. W.N. 782. 

Ss. 110, 116 and 106 — ‘Month of tenancy* — 
Coipputatiun of— Tenant holding over. See TRANSFER 
OF Property act (1882), S. 106, 110, 111 (A) and 
116. 63 M.L.J. 685 (P.O.), 

S. Ill (a) — [jessee holding over — Status of , 

The position of a lessee for a fixed term holding over 
after the expiry of the term cannot be considered to be 
that of a tenant. The fact that the question whether 
the lease had or had not terminated was in dispute does 
not improve his position, the que.stion must be decided 
in the light of the final decision of the point (^Addison 
and Bhide, //.) UBED UL-RaHMAN v, DaRBAKI LAL. 
6 1.R. (Lah.) 276 = 146 I.C. 846 = 34 P L R. 262 = A. 
I.B. 1933 Lah. 509. 

S. Ill (a) — Lessee holding over — Compensation 

for use and occupation — Basts of assessment. 

Where the tenancy has terminated and the defendants 
have been found to be in unlawful pos.session, they can- 
not rely on the terms of the tenancy. The compensation 
for “use and occupation^* in such a case must be assessed 
on the basis of the normal rent realisable during the 
period in quession. {Addison and Bhide^ / J,) Ubed- 
UL Rahman v, Darbari Lal. 6 1.R. (Lah.) 276 = 
146 1.0. 846 = 34 P L.R. 262= A.I.R. 1933 Lah. 609. 
— S. Ill (d) — Applicability — Mortgagee interest 
remaining in mortgagee — There can be no merger of 
interests of lessee and lessor^ 

A mortgage involves a transfer of interest in the mort- i 
gaged land; and as long as part of the interest of a I 
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lessee remains with the mortgagees, there can be no 
complete merger of the interests of the lessee and the 
lessor in the same person so as to attract the operation 
of S. Ill (r/j, T. P. Act. Where the ov^ners had notice 
of the mortgage effected by the occupancy tenants, the 
mortgagees being in possession, 

Ileld^ that they could not extinguish the mortgage by. 
the payment of a small sum for the equity of redemp- 
tion. {Beckett, J ) Paras Ram v, Dhakam Chand.. 
167 I.C. 997--=8 R.L. 167 = A.I.R. 1935 Lah. 622. 

j-S.lll (d) — Merger — Plaintiff and defendant joint 
proprietors — Plaintiff also lessee of part of property 
from before acquisition of proprietary interest Iry both — 
No merger of rights or les.see. See CO SHARER — SUIT' 
FOR ACCOUNTS. 68 I.A. 76 = 6 Luck 197 = 61 M L 
J. 261 (P.C.). 

— 8. Ill {e)^Sur render of undefined portion of 

holding by some of the tenants — Validity of. 

The sui render of an unascertained undefined portion 
of a holding by some of the tenants m favour of the land- 
lord is Valid and binding on the parties to it 22 N.L.R, 
17, Foil. {Macnatr, OJ.C,) RiNDU 2. VlTHOBA. 
27N.L.R. 116 = I.R 1931 Nag 168 = 134 1.0. 286 = 
A.LR. 1931 Nag. 169. 

S. Ill (g)— Applicability— Lease created prior to 

act — Permanent lease of entire village on fixed rent — 
Rent payable in instalments — Condition that if rent is 
not paid regularly lessor can cancel lease— Act. if governs- 
lease. See B. T ACT, Ss. 10 AND 155. 16 Pat L T 

633= A.LR. 1935 Pat. 608. 

111 (g) — Applicability — Service tenure grant- 
ed prior to Act — Default in rendering service and 
repudiation of grantor's title— If entails automatic for- 
feiture. 

The rule contained in S 111 (.^), T. P. Act, as it 
stood before the amendment in 1923, applies also to 
tenancies created prior to the passing of the T. P Act as 
a rule of justice, equity and gooil conscience; in the case, 
therefore, of a service tenure existing long prior to the 
Act, the principle embodied in S. Ill (^)can be invoked. 
Consequently the breach of a condition by the holder of 
such a tenure by defaulting to render the stipulated 
services or a repudiation of the grantor’s title cannot 
automatically work a forfeiture. The forfeiture does not 
become complete without an act on the part of the 
grantor showing an intention to determine the lease or 
grant. {Venkatasubba Rao, J,) LaKSHMU NaiDU v, 
Venkayya. 168 I.C 1093 = 1935 M.W.N. 901 = 42 
L.W. 362= A.I.R. 1935 Mad. 943. 

S. Ill (g) (1) — Covenant against tranfer or 

encumbrance by tenant — Usufructuary mortgage of part 
of the holding — Right of re-entr y 

Where a condition in a lease provided that the tenant 
“shall not be able to transfer the said Karsha right in 
any W’ay by gift or sale, or to grant any Karsha settle- 
ment in respect thereof or to encumber the same in any- 
w’ay” and that the tenant was, in the event of breach of 
that condition, liable to be ejected, 

Held, that forfeiture was to be incurred by the lessees 
and the right to re-entry was to accrue to the lessor only 
in the event of the lessee transferring or encumbering the 
entire lease-hold, and that the condition was not broken 
by an usufructuary mortgage by the tenant of a tw'o- 
third share of the holding. Church v. Holding, l5 
Ves. 258, Foil. {Guha and MC, Chose, JJ) SwaRNA- 
moyee Debya V, Aoyajaddi. 60 Cal. 47=LR. 
1932 Cal. 677= 139 I.C. 239 = 86 C.W.N. 819 = A.I. 
R. 1932 Cal. 787. 

— — S. Ill (g) (2) — Denial of title — Disclaimer, if 
should be brought homr^ to /V knowled^ of landlord. 
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The defendants, who were permanent lessees of cer- 
tain lands from 1885, partitioned the property describing 
themselves as the owners of the land and also passed 
several mortgages and sale deeds in favour of strangers, 
in which they described themselves as owners. No rent 
had been paid since 1907 when there was an order of the 
Collector changing the khata of the lands in the names 
of the defendants. They had, however, never communi- 
cated to the landlord their desire to renounce the rela 
tionship of landlord and tenant. It was also found that 
the heirs of the landlord were unaware of the dealings 
by the tenants. 

Ileld^ that a denial by the tenant of his landlord’s title 
must, in order to work a forfeiture of the tenancy, be 
brought home to the knowledge of the landlord and as 
the landlord had no knowledge in this case, the conduct 
of the tenants did not bring about a foifeiture of the 
tenancy. 35 A. 145; 41 M. 629; 42 M. 589 ; 43 M. 480, 
Ref. {^Patkar and Murphy^ J/.) NaraYAN VlTHAL 
z/. Manges H ViTHAL. LR. 1933 Bom. 8=- 140 1.0. 
667-34 Bom.LE. 1287-= A IR. 1932 Bom. 599. 

S. Ill (g) {2)—Dcmal of title— Effect of— 

APplicabtltty to permanent tenancy . 

A disclaimer of the landlord’s title made before the 
suit for ejectment occasions a forfeiture of the tenancy. 
This rule applies to all tenancies permanent or otherwise. 
(^Shadt IMy C.J, and Bmadway^ /.) MELA RAM v* 
Sandhi Khan. 13 Lah. 796 - 1 R. 1933 Lah. 168-- 
1411.0. 825(1) = 34 P.L.R 87-A.I.R. 1933 Lah. 
221 . 

S. Ill (g) —Denial of title — Meaning of— Eng 

lish Law’ of forfeiture — Applicability of See LAND 
LORD AND Tenant- Forfeiture. 59 Bom. 194. 

• S. Ill (g) (2) — Dental oftith — Notice to quit 

not necessary. 

Where a tenant who is entitled to notice denies the 
title of the landlord, no notice is necessary to eject him. 
iB/itdcy/) Karam Chandv. Amar Nath Moh- 
SAN. 6IR. (Laii.)150 (2) = 145 I.O. 992-34P.L. 
B. 884 = A.rR 1933 Lah, 377. 

S. Ill {g) {2)— Dental of title— What amounts 

to. 

In a rent suit by the landlord the tenant contended 
that the plaintiff was not his landlord and that he w’as 
nobody’s tenant. 

Heldy that this amounted to a disclaimer of landlord’s 
title and that the landlord w’as entitled to eject him. 

Semble doctrine of forfeiture must be applied 
with the utmost possible precaution. {Pachhpal Stngh^ 
y.) Madho Lal ». Lal Bahadur Singh. 149 
1.0 517-6B.A.914-A.I.R. 1934 All. 103. 

S. Ill (g) {2)— Dental of title — What amounts 

to. 

The mortgaging of premises by a tenant does not 
amount to an unequivocal and unambiguous denial of 
the landlord’s title. A denial by the tenant must not 
only be direct and unequivocal but mu.st be made to the 
knowledge of the landlord. 35 All 145 and A LK. I9l9 
Mad. 1106, Ref. {//tltony /.) MaHOMED MaHMUD 
Khan 2 /. LAjA Mal. 16 Lah. 683=161 1.0.209 = 
84 P.L.R. 495-7R.L. 108-A.I.R. 1934 Lah 289. 

(Before amendment). S. 111(g)— Forfeiture— 

Oral information of to lesseCy sufficient. 

Under S. Ill of the ol I T. P. Act, oral information 
by the lessor to the lessees that owing to their default 
the lease was forfeited is sufficient to constitute forfeiture. 
Such information need not be in writing. {^Jarkson and 
IValshy //.) Satyanarayana Sarma v. Venkata- 
RAMAMURTHY. 157 I.O. 804 = A.I.B. 1936 Mad. 
454. 


T. P. ACT (1882), S. 111. 

S. Ill (g) — For feitu re — Req ui si tes . 

In cases to which S. Ill of the T. P. Act applies, 
forfeiture is incurred only by breach of an express 
condition entitling the lessor to re-enter or for denial of 
the lessor’s title and in case the lessor should give notice 
of his intention to terminate the lease. 25 M. l57 and 42 
M. 589 (P.C.), Ref. and Krishnan Pandalaty 

JJ) PeRIYANAN CHETTY z/. GOVINDA RAO. I.R. 

1932 Mad. 402= 137 I.O. 487 = 1931 M.W.N. 1287= 
35 L.W. 191 = A.I.R. 1932 Mad. 328 = 62 M.L.J. 496, 

S. Ill (g ) — Object and scope of amendment. 

The amendment of Cl. (g) by the Act of 1929 was no 
doubt made in order to lemove the ambiguity of the 
words in the orginal sub-clause and to make clear a 
point which had given rise to a difference of judicial 
opinion. By reason of the alteration in a case where a 
lessee breaks an express condition which provides that 
on breach thereof the lessor may re-enter or where a 
lessee renounces this character as such by setting up a 
claim in a third person or by claiming title in himself it 
will be necessary for the lessor to indicate definitely his 
intention to take advantage of the forfeiture which has 
been incurred by giving notice to that effect to the lessee 
and under the section as it now stands it is necessary 
that such step shall be taken before the right to institute 
a suit can arise. (CoAelloand Jack, JJ.) PROKASH 
Chandra Das o. Rajendra Nath Dam. 58 Cal. 
1359 = 1.R. 1932 Cal. 104 = 135 I.C. 296 = 36 C.W.N. 
823 = A. I.R. 1932 Cal. 221 
S. Ill (g)—Scope. 

The only requirement of S. Ill, Cl. (g) is that the les- 
sor does some act showing his intention to determine the 
lease. There is no reason why the lessor’s election must 
be made at some time prior to the institution of the suit, 
42 Bom. 195, Foil {Costello and Jack, J J.) PROKASH 
Chandra Das Rajendra Nath Dam. 58 Cal. 
1359 = I R. 1932 Cal. 104 = 136 I.C. 296 = 36 C. W.N. 
823 = A.I.R. 1932 Cal. 221. 

S. Ill (h) — Co sharer landlords — Joint letting — 

Notice to quit by one alone — Not valid. See CO- 
SHAREK— Lease. 39 C.W.N. 246. 

S. Ill (h) — Notice to quit — Duration — Lease for 

term — Commencement from \st of month — Holding (wer 
— Notice to quit by lait day of month — alidity. 

Premises in Caltulta were let to a tenant for a term of 
three years from 1st day of April, 1918. The tenant 
held over after expiry of the term. On the 24tli Septem- 
ber, 1932 the landlord caused a notice to be sent to the 
tenant requiring him to quit the premises by the last day 
of October, 1932, 

Heldy that the lease for term originally fixed expired 
at midnight on the 1st April, 1921, that thereafter the 
tenant held over as a monthly tenant, each month of the 
renewed tenancy expiring at midnight on the 1st day of 
the succeeding month ; and consequently the notice to 
quit expiring with the last day of a month was a bad 
notice and insufficient to determine the tena cy. 

Obiter : that the notice to quit in form was not bad as 
vague. {Biicklandy J.) SUSIL CHANDER NeOGY v. 
Birendrajit Shaw. 163 I.C. 673 =7 R.C. 398 (1) 
= 38 O W.N. 782 = A.I.R. 1934 Cal. 837. 

-S 111 (h) ^Notice to quit — Validity of. 

Acconling to terms of a deed of lease the defendant 
took a dwelling house “from the 1st January, 1924 to the 
1st January 1925." The tenancy was to be determined 
by either party giving to the other of them subsequent to 
the 1st of January, 1925, fifeen days’ notice in writing 
expiring in the calendar month On the l5th September, 
1930, the notice to quit was issued to the defendant 
asking him to take notice that he was thereby called 
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•upon to vacate and deliver possession “on the forenoon 
of the 1st October 1930.*' 

Held^ though the rfotice ought to have terminated the 
tenancy on the 30th September, it was not, however, 
bad by reason of its being too long by a few hours. 
“The validity of a notice to quit ought not to turn on 
the splitting of a straw.’* (1895) 1 Q.B. 378 Foil.; (1892) | 
30L.R. (Ir.)4l2; 46Cal. 458 (P.C.), Kef ta (yen- 

/iatasubba Rao^ /.) GNAN APRAKASAM PlLLAI F.S. 

Vaz. I.R. 1931 Mad. 673 (2)-131 1.O. 621 (2)-33 
I..W. 763- A.I.B. 1931 Mad. 362=60 M.L.J. 293. 

-S. 112 — Acceptance of rent by one of several 

trustees — Effect of. 

Acceptance of rent after default, by a trustee who had 
been held out by his co- trustees as having authority to 
receive payments amounts to an acceptance binding on 
the trustees. (^Jackwn and [ValJi, //.) SATYANARA* 
YANA SaRMA Z/. VENKATARAMAMURTHY. 167 I.C. 

801-A.I.B. 1935 Mad. 454. 

— S. 112 — Conditional acceptance of rent — Effect. 

A conditional acceptance of tent by the lessor after 
default involving a forfeiture, is none the less a waiver. 
{ Jacks jn and iVJsk, //.) SATYANARAYANA SaRMA 

V. Venkataramamurthy. 167 I.C. 804=AIB. 
1936 Mad. 454. 

— S. 112 — Subsequent suit for rent — Effect of. 

Forfeiture may be waived by the landlord but in- 
stead of waiving the forfeiture, the landlord definitely 
determines the lease, a subsequent iuit for rent does 
not operate as a waiver of forfeiture and the tenant is 
not liable for the period subsequent to the notice to 
quit. (.Ross and Fazl Alt. JJ.) UPENDRA NATH 
MuKHERji D hubeswar Lai. Singh. I.B. 1931 
Pat. 299 = 132 I C. 876 = 12 PatL.T. 225=A.I.R. 
1931 Pat. 240. 

S. 112 — PVatver — Onus. 

The onus is on the lessee to adduce some evidence of 
the lessor’s knowledge of the Act of the tenant constitut- 
ing a breach of conditions of the lease. It is not enough 
for the lessee to prove an act on the part of the lessor 
showing recognition of the tenancy, or to show that the 
lessor’s ignorance of the breach has not been proved. It 
is incumbent on him to prove positively that the lessor 
had knowledge the breach and yet continued to re- 
cogni-se the tenancy. (1923) A C. 435, Foil. KGuha and 
M. C. Chose, JJ.) Swarnamoyek. Debya V. AOYA- 
jaddi 60Cal. 47 = I.B 1932 Cal. 677=139 I.C. 
239-36 C.W.N, 819-A.I.R. 1932 Cal 787. 

"S. 113 — Acceptance of rent for period after suit 

under order of Court— If ivatver. 

Acceptance by landlord of rent for period after the 
institution of the suit for ejectment, paid by the tenant 
under a consent order of Court, does not constitute waiver 
of notice to quit, although the payments are made out of 
Court, and cannot nullify the proceedings or pejudice 
the landlord’s rights. {^Buckland, /.) SUSIL ChanDER 
NEOGY BIKENDRAJIT Sh W. 38 C W.N. 782 = 
163 I C. 673-=7 R C. 398 (1)=A.I B. 1934 Cal. 837. 

S. 114 — Applicability — Agricultural lease — 

Relief against forfeiture— Power of Court to grant— 

C. A Tenancy Act, S. 39--2fa bar, 

A Court has power to extend the principles of S. 114 
of the T. P. Act to agricultural leases which are not the 
subject of any local Act. The terms of a lease with a 
subtenant are matters between him and his landlord and 
are not regulated by the C. P. Tenancy Act, They are 
governed by the ordinary laws of contract subject to the 
exceptions provided in S. 38 of the C, P. Tenancy Act. 
The principles of equity can therefore be applied in such 
cases. S. 39, C. P. Tenancy Act, no doubt states that 

. Q. D.— 1 1-3-227 
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a decree for arrears of rent may be executed by eject- 
ment, but ejectment is not an inevitable consequence; nor 
does S. 39 exclude the consideration of granting relief 
against penal clauses. S. 39 does not therefore create 
any bar to the application of the principles of equity 
relieving against forfeiture. ('Grille^ O/fg, J.C.) 
Shrideo Temple Jankiramanji v, Kamchand. 
8 B. N. 204 = 160 I.C. 1012 = 18 N.L.J. 159. 

S. 114 — Applicability — Maintenance deed. 

The relief as to forfeiture contained in the section is 
a special piovision applicable to the case between land- 
lord and tenant and has no application as to mainten- 
ance deed alleged to contain a penal clause. {Aftyogi, 
A. J. C.) MT. BANA BaI V. MT. CHANDKABHAGA. 
27 N.L.R. 24 = I.B. 1931 Nag. 98 = 132 I.O, 460 = A. 
I.B. 1931 Nag. 60. 

— “S. 114 — Principle underlying — English and 

Indian Law compared. 

S. 114 is based on the principles of the Chancery 
Courts, the only difference being that under the English 
Law a tenant is allowed the same right to relieve after 
a judgment for recovery of land on the ground of for- 
feiture for non-payment of rent as if the judgment had 
been given after trial. Under the Indian Law relief from 
forfeiture cannot, be claimed after the order for eject- 
ment had been made. (Alitter, J.) THE DHURRUM- 
tolla Properties, ltd. v. dhunbai Peroshaw 
SORABJKE. 68 Oal. 311 = IB. 1931 Oal. 519 = 132 
I.O. 87 = A.I.R 1931 Oal. 457. 

S. 1X4,— Relief against forfeiture— Discretion- 

Scope of equity — Rent in arrear — Meaning. 

Where a lessee admits that a forfeituie under the 
lease for non-payment of the rent had occurred and seeks 
relief from the forfeiture under S. 114, the Court is 
given a discretionery power which it may or may not 
exercise in favour of the tenant. In such a case the 
question turns on the meaning of the words “rent in 
arrear’L The expression is not equivalent to the rent 
claimed by the suit but includes all that is due to the 
lessor up to the date when the application for eject- 
ment is heard and order for relief against forfeiture 
made on condition of the lessee paying the entire arrears 
of rent with interest and on payment of costs. Peachy s 
case; (l724) I Stra, 477; Howard v. Fanshawe, (1895) 
2 Ch. 581, Kel. on. (Mitter, /.) The DHURRUM- 
tolla Properties, ltd. v. uhunbai peroshaw 
SORABJEE. 58 Cal. 311 = I R. 1931 Oal. 519 = 132 1. 
C. 87 = A.I.R. 1931 Cal. 457. 

S. 116 — Applicability — Holding vver under in - 

valid lease— Liability for rent. 

A verbal lease for more than one year is valid for one 
year if it is accompanied by delivery of possession. 
Where after the expiry of the term the lessee continues 
in possession be may be held to hold over and is liable 
for rent. (^Mahomed Noor, J.) AZlZ AHMAD z/. 
Alauddin Ahmad. 6 1 R. (Pat.) 9 = 144 1.0.788 
= A.I.R 1933 Pat. 486. 

S. XUS— Applicability— Tenant holding aver— 

Suit by landlord for rent — If evidence of assent to 
continuance of possession — Nature of tenancy Rent 
Rate of— Bengal Tenancy Act, .9. 5l. 

A tenant holding over after the expiry of his lease is 
ordinarily a trespasser, unless the landlord in some man- 
ner signifies his intention to recognise the continuance of 
the tenancy. The institution by the landloid of a suit 
for rent is a sufficient indication of such an intention 
and the tenant so continuing in possession will be presum 
ed to be a tenant from year to year in the absence of any 
evidence of holding on a different tenure. With regaid 
to the amount of rent, S. 51 qf the Bengal Tenancy Act 
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which applies to all agricultural tenancies, will apply in 
the absence of evidence of a special contract varying the 
rate of rent; and from year to year, the rent payable in 
the previous year is presumed to be the rent payable for 
the holding. He must be deemed to be governed by the 
same conditions as' governed his tenancy while holding 
under the lease or kabultat^ in the absence of proof of a 
contrary arrangement. ( James ^ /.) HAMSUN DAR 
TewaRI V. DULHIN BataSO Kuar. 155 I.C. 367 « 

7 B.P. 578-A.I.B. 1936 Pat. 271. 

— S. 116 — Construction — ‘‘In the absence of an 
agreement to the contrary” — Meaning — Term dispensing 
with notice — Holding over — Notice necessary to eject. 
See T. P. Act, S. 106. NOTICE—NeCESSITY. 37 0. 
W.N. 971. 

Ss. 116 and 106— Holding over — Lease for term 

of premises in Calcutta — Monthly tenancy, created. 'See 
T. P. act, Ss. 106 and 116. 38 C.W N. 782. 

S. 116 — Holding over by tenant— Inference — 

Circumstances. See LEASE — CONSTRUCITON — 
Holding over, A.LB. 1934 Mad. 468 - 67 M.L. J. 
455. 

Ss. 116 and 107 — Holding over — Invalidity of 

lease — No ground for escaping liability for rent. See 
Evidence Act, S. 116. A.I.B. 1934 Pat. 369. 

S. 117 — Agricultural purpose — Holding 

land for collecttofi of agricultural rent — Nature of 
tenancy — If a tenure under It. T. Act. 

The right to hold land for the purpose of collecting 
agricultural rents, whether or not it constitutes a tenancy 
for agricultural purposes within the meaning of S. Il7, 
T. P. Act, does constitute a tenure within the Bengal I 
Tenancy Act, (Courtney TerrelJ C. J. and Dhavle^ /.) 
Sri Ramchandra Naik Kalia v. Ajodhya Singh. 
16 Pat. 8 = 168 I C 399 = 8 B.P. 197 = 16 Pat.L.T 
633 = A.LB. 1936 Pat 508. 

S. 117 — Agricultural purposes — Original letting 

foi residential purposes — Subsequent user for agricul- 
tural purposes — If becomes tenancy for agricultural 
purposes — Law applicable — T. P. Act or Bengal 
Tenancy Act — Tenant — If occupancy raiyat. See B. T. 
ACT, S. 5 (2). 39 C.W N. 1041. 

S. 117 — Construction — Class of leases exempted 

— Bengal Rent Acts — How far affected. 

The words of S. 117, T. P, Act, should be given a 
liberal interpretation, because it was probably the inten- 
tion of the legislature in exempting leases for agricul- 
tural purposes from the operation of Chapter V of the j 
Act to retain in force the special provisions relating to 
the class of leases dealt with imthe Bengal Rent Acts of ' 
1859 and 1869 and which may be compendiously des- 
cribed as leases for agricultural purposes. (Courtney' 
Terrell^ C. J. and Dhavle. /.) Sri RaMCHANDRA 
Naik Kalia v. Ajodhya Singh. 16 Pat. 8=158 
1.0. 399 = 8 B.P. 197 = 16 Pat.L,T. 633= A.I.B. 1936 
Pat. 608. 

S. 117 — Lease exempted under— Registration 

unnecessary. 

leases in respect of agricultural lands come under the 
operation of S. 117 and a registered instrument is not 
necessary. (Pearson and Mallik, //.) GiRIBALA DaSI 
z;. Dwarka Nath Mistri. 660 L.J. 312 = 142 I.O. 
81= IB. 1933 Cal. 232= A.I.B. 1932 Oal. 715. 

— — S. 118 — ' Exchan gd — Requisites— Transfer in 
consideration of forbearance to sue not an exchange. 

An exchange is the mutual transfer of the ownership 
of one thing for the ownership of another. A transfer 
of property partly in consideration of forbearance on 
the part of the transferee to take certain legal proceed- 
ings is not an Ikchangf because a right to sue or to take 


T.P. ACT (1882), S. 123. 

proceedings cannot be the subject of ownership. (Beas- 
ley, C. J. and Cutgenven, /.) VENKATA JaGANNADHA 
Rao V. Venkata Kumar a Mahipathi wSurya rao 
Bahadur. 64 Mad. 163=33 L.W. 96 = 136 I.O. 17 
=I.B. 1932 Mad. 49= A.I.B. 1931 Mad.l40=60 M. 
L J. 66^ 

S. 118 — Oral exchange — Validity — Transaction 

acted on. 

Where the exchange of land accompanied by delivery 
of possession was acted on for more than 30 years and 
there was nothing to show that the value of the land at 
the time of exchange was Rs. 100 or upwards, 

Held^ that the exchange though not evidenced by a 
registered instrument, was valid under S. 118 read with 
S. 54, 'T.P. Act. (Btsheshwar Nath and Smith, //.) 
INDAR GiR V. Special Manager, Court of 
Wards, Balrampur Estate. I.B. 1932 Oudh 49' 
= L.B. 12 A. (O.) 409=136 I.C 689 = 8 O.W.N 
1275 = 16 B D. 746. = A I R. 1932 Oudh 135. 

S. 119 — Applicability — Third parties. 

S. 119 can have no reference to the case of a 
third person, who is not a party to the exchange and 
who is not in any way bound by it. (Staples, A./.C.) 
Sujatkhan V. Nazakali. 30 N L.R. 208 = 6 B.N. 
200 = 1481.0. 733 = A I.R. 1934 Nag. 61. 

S. 119. (Before amendment)-— Applicability-- 

Third parties. 

S. 119 of the Transfer of Property Act before amend- 
ment related only to the rights of the parties to the ex- 
change se and there is no reason for holding that it 
was intended to relate to a third person not bound by 
an exchange to which he was not a party. The original 
section assumed a case in which the parties to the ex- 
change had retained the properties exchanged and were 
in a position to restore them. Therefore the principle of 
that section did not apply to an innocent transferee for 
value from one of the parties to the exchange. (Cold 
stream, J.) GanGA Singh v. RaGHO Ram. A.I.B. 
1934 Lah. 934 (2;. 

S. 122 —Acceptance — I f need be express — Posses- 
sion as evidence of acceptance. 

Acceptance under S, 122 need not be express but may 
be implied. There is no presumption of acceptance 
operating immediately upon the gift whether known or 
unknown to the donee. Actual or constructive possession 
is however proof of acceptance and in zemindari pro- 
perty, and especially in a case concerning husband and' 
wife mutation means delivery of possession and the acts 
of the husband after mutation are acts on behalf of his 
wife, 25 A. L.J. 69, Ref. (Sulaitnan and Young, JJ.) 
Anandi DEVI z/. Mohan Lal, 64 All. 634= LB. 
1932 All. 366 = 137 I.O. 766 = 1932 A.L.J. 336=A.I. 
B. 1932 All. 444. 

S. 122— Onerous gift — Acceptance by donee. 

There is no authority for the view that for an accept- 
ance of an onerous gift acceptance of the gift itself is 
not sufficient but an acceptance of the onerous condition 
also at the same time is necessary. This is specially so 
where the onerous condition is of a trifling character 
which was not intended to be thought of or enforced. 
(Afukerfi and Bartley, //.) SaRBA MOHaN BaneR- 
jEEi/. Manmohan Banerjee. I.R. 1983 Cal 471= 
143 1.0.757=37 O.W.N. 149=A.LR. 1933 Oal. 
488. 

S. 123 — Absence of registered instrument — ValL 

dity of gift. 

Where there was no registered instrument in respect 
of the alleged gift, the subject-matter thereof being im- 
moveable property, the provisions of S. 123 are not 
complied with and the gift is not valid. (Sir Lancelot 
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Sanderson,) LiM CHARLIE v, OFFICIAL RECEIVER. 
12 Bang. 238 ^ 6 B.P.O. 45 » 36 Bom.L.B. 236 » 69 
O.L J. 91 = 3 A.W.B. 112 = 39 L.W. 318 = 11 0.W N. 
131 = 147 I.O. 328 = A.I.B. 1934 P.O. 67 = 66 M.L. J. 
144 (P.O.). 

Ss. 123 and 3 — Attestation — Validity of — 

Endorsement by Sub-Registrar. See T. P. ACT, S. 3. 

1931 M.W.N. 1242. 

Ss. 123 and 3 — Attestation — Validity and 

stifjficiency of — Mar km by illiterate person. 

The Amending Act, XXVII of 1926, which inserted a 
definition of the word ‘'attested” has altered the law and 
a person who cannot sign his name is no longer quail' 
fi^ to attest a document. Marking by an illiterate 
person is not sufficient attestation. As the Act is 
retrospective in operation, it applies to a deed of gift 
executed in 1912, though at that time illiterate persons 
were capable of attesting by putting their mark. 3 Bom. 
382 and 11 Cal. 429, Rel. {Curgetruen^ J.) VenKA- 
taramayya z/. Nagamma. 35L.W. 233 = 136 I.C. 
343 = I B. 1932 Mad. 295 = 1931 M. W.N. 1242 = A.I. 
B. 1932 Mad. 272. 

— -Ss. 123 and 3 — Attestation — Person signing on 

behalf of executant, if can attest. See T. P, ACT, S. 3. 
1931 M.W.N. 1242. 

— — S. 123 — Dedication to temple — If can be made 
orally — Unexpressed intention — If sufficient. 

Although the provisions of S. 123, T. P. Act, have 
been somew'hat modified and whittled down by judicial 
decisions, and although, in spite of that section, a dedi- 
cation may be effective without an instrument in writ- 
ing, there must be a real dedication, where by the 
property is completely given away and the owner 
completely divests himself of his ownership. A mere 
unexpressed intention to dedicate cannot operate as a 
formal dedication so as to invalidate a transfer of that 
property to a third person made after the idea of dedi- 
, cation liad been formed in the mind of the transferor. 
i/ames and Agarwala, //.) BiRENDRA KESHRI 

Prasad Narain Saheez/. Bahuria Saraswati 
KUER. 13 Pat. 366 = 16 Pat. L.T. 147=166 I O 766 
«7 B.P. 619 = A.I.B. 1934 Pat. 612, 

— — Ss. 123 --Gift deed — Attestation by only one 

witness— Suffic^ncy — Signature of Registrar — Absence 
of evidence that Registrar signed in executant's 
presence— Validity of gift. 

Under S. 123 of the T. P. Act, a deed 
of gift of immovable property must be effected by a 
registered instrument attested by at least two witnesses 
and under S. 3, T, P. Act, an attesting witness must 
have either seen the executant sign or received from the 
executant a personal acknowledgment of the signature, 
and must himself sign the instrument in the presence of 
the executant. If the conditions of a valid attestation 
under the T. P. Act are fulfilled, there is nothing in law 
to prevent a Registrar from being treated as an 
attesting witness even though the signature of the 
Registrar might have been made alio intuito, to satisfy 
the requirements of the Registration Act, Where on 
the face of a deed of gift the name of one person alone 
appears as attesting witness, and though the endorsement 
of the Rigistrar on the back of the deed shows that 
the executant bad admitted execution of the document 
before the Registrar, there is no evidence at all that the 
Registrar signed in the presence of the executant, the 
deed of gift cannot be held to be validly attested and 
cannot affect the immovable property which is the 
subject-matter of the deed of gift. (Roy, /.) NiLlMA 
BaSU V, JOHARLAL Sarkar. 61 Oal. 526 = 161 1.O, 
1063=7 B.O. 216=38 C.W.N. 753=A.I.B. 1934 
OaL 772. 


T. P. ACT (1882), S. 129. 

S. 123 — Gift or will — Construction — Shares 

allotted to children but right of management alone 
retained. See DEED—CONSTRUCTION — WILL OR 
GIFT. A.I.B. 1934 Bang. 129. 

— S. 123— Husband and wife — Presumption of 
advancement— Applicability— Fixed deposit in bank in 
joint name — Rights inter se. See HUSBAND AND 
WIFE— PRESUMPTION OF ADVANCEMENT. A.I.B. 
1931 All. 696. 

— — S. 123 — Marksman, if 'can attest, 

A marksman can in law be a valid attestor to a gift 
deed. (Beasley, C.J, and King, J.) NaGAMMA v, 
Venkataramayva. 58 Mad. 220= 164 I.C. 777=7 
B.M. 497=40 L.W. 937=A.I.B. 1935 Mad. 178 (2) 
= 68iM.L.J. 191. 

— ■ S, 126 — Invocation — Right personal to donor. 

S. 126 does not lay down that a gift can be revoked 
in the same manner as a contract can be rescinded. 
The right given thereunder is personal to the donor. 
(King and Col lister* JJf) AZIZUNNISSA v, SURAJ 
Husain. 162 1.0.146=7 B.A. 268 = 1934 A.L.J. 
817=3 A.W.E. 502 = A.I.B. 1934 All. 607. 

S. 126 — Revocation — Validity, 

Where a document amounts to a deed of gift and 
operates as jch, then subsequent revocation, if any, 
cannot have a valid effect. (Mya Bu and Baguley, //.) 
LUCY MOSS V, Mah Nyein Mav. 149 1.6. 1113 = 6 
B.B. 865 = A.I.B. 1933 Bang. 418 (2). 

S. 128 — Applicability — Gift by Mahomedan — 

Provision making donee liable for all debts of donor 

Amount of debt not specified — If void. See MaROME- 
DAN Law— Gift— Validity OF. 155 I.C. 303=1935 

0. W.N. 589= A IB. 1935 Oudh 432. 

S. 128 — Applicability — Hindu widow — Surrender 

of whole estate to daughter and daughter’s son — Nature 
and effect of See Hindu LAW — WiDOW— SURREN- 
DER. 18N.L.J. 179. 

S 128 — Universal donee — Gift of entire property 

— Necessity 

The deed of gift related only to the donor’s share in 
village K, His share in village B was subject to an 
encumbrance but the share had not been foreclosed. 

Held, that the deed of gift did not comprise the 
donee's whole property and that the donee was not a 
universal donee. (Hasan, C J, and Bisheshwar Nath, J.) 
Brij Raj Kuer v. Ram Dayal. 7 Luck. 411=136 

1. C. 369 = 1 B. 1932 Oudh 17 = 8 O.W.N. 1291= A.I. 
B. 1932 Oudh 40. 

— S. 128 — Universal donee — Who is — Liability for 
payment of debts. 

Where the donee was in possession of all the proper- 
ties except a small item which was given over to the 
donor under a lease for his lifetime, 

Held, that the donee was a universal donee and that 
he was liable for all the debts of the donor. If he 
found that the property was burdened with too much 
debts he could throw away the property. (Mukerfi, /.) 
Shahzad Singh v, Madan Gopal. I.B. 1982 All 
614= 140 I C. 120 (1)= A.I.B. 1983 All. 146. 

— S. 128 — Universal legatee — Liability for debts 
of testator. See CONTRACT ACT, S. 37. 1986 O.W. 
N. 1081. 

8. 129 — Mahomedan gift — Applicability of TJ^, 

Act, 

The rules as to gifts under the Mahomedan Law are 
contrary to the rules under the T. P. Act and the latter 
do not apply to a Mahomedan gift. (Wort and Fanl 
AH* y/O BISHUN PRASAD ShEORATAN v, MaHOMED 
Natin. 147 1.C. 604#- 6 ».P .869 = n Pat.L.T. 699. 



3624 


3623 THE QUINQUENNIAL DIGEST, 1931—1935 


T. P. A0I(1882),8. 130. 

"S. 180 — Applicability — Lease by mortgagor — 

Lessee to pay revenue or be liable in damages — Default 
by lessee — Assignment of rights to mortgagee — Suit by 
mortgagee against lessee^Maintainability. 

A mortaagor leased the mortgaged properties and the 
lessee agreed to pay the Government dues or be responsi- 
ble to lessor in damages. Lessee defaulted and the 
mortgagee who purchased the properties in auction sale 
under a previous mortgagee’s decree paid the dues. 
The mortgagor had also assigned his rights against the 
lessee to the purchaser mortgagee. In a suit by mort- 
gagee against lessee for the amount of dues paid, it was | 
pleaded that the assignment was invalid under S. (6) (/). | 

Held^ that S. 6 had no application to the facts of 
the present case. What was assigned was not a mere 
right to sue but a claim for a definite sum of money 
which the lessee was bound by hisfcontiact with the 
leesor to repay him. This would be an actionable claim 
to which S. 130, T. P. Act, would apply. The failure 
of the lessee to fulfil this obligation did not give rise to 
a claim of damages but to a claim for reimbursement of 
the precise sum which the landlord had disbursed to 
meet the obligation and this right having been assigned 
by a formal deed the claim for payment must be decreed. 
K^Lord Salvesen.) MAN MATH A NATH MULLICK v, 
SHEIK Hedait All 69 I.A. 41 = 11 Pat. 266==36 
O.W.N. 280=1351.0 635 = I R. 1932 P O. 27 = 1932 
M.W.N. 222 = 36 L.W. 245 = 34 Bom.L.R. 489=55 
OL.J. 162 = 13 Pat.LT. 641 = 1932 A.L J. 341 = 9 
O.W.N. 418 = A.I.R. 1932 P.C. 32 = 62 M.L.J. 287 
(P.O.). 

— 'S. 130 — Applicability — Punjab — Oral assign- 
ment of promissoiy note. See PROMISSORY NOTE — 
ASSIGNMENT. 134 IC. 121 =IE. 1931 Lah. 889. 

■■“"“■“S. 130 — Applicahlity — Transfer of bales of 
cotton held as security from one creditor to another — 
Substitution of liability — Necessity for writing. 

M was indebted to L. S, & Co. to the extent of 
Rs. 10,400, to y, /. to the extent of Rs. 3,49l and to G. 
& Co. to the extent of Ks, 27,500. (7, Sc Co. also held with 
them 212 bales of cotton belonging to Af, as security. By 
an arrangement to which all of them were parties, the 
bales of cotton were transferred to /. /. who is turn 
took over the liability to all the creditors. In a suit by 
Z. S. & Co. against Af. and J. J, 

Heldf that the transaction was in fact a ‘‘novation” 
and not the transfer of an actionable claim, that no 
writing was necessary to evidence the transaction and 
that the beneficial interest in the bales passed to /. /. 
and the other creditors of M. had no right over the same. 
(^Beaumont, C.J. and Mirza, /.) JlVRAJ JOHARMAL 
2 /. LAT.CHAND Shreeklson & CO. 66 Bom. 462= 
IR. 1982 Bom 606 = 139 I.O. 582=34 Bom.L.E. 
837 = A.I.R. 1932 Bom. 446. 

*Ss. 130 and 134 — Construction and respective 

scope. 

There is a contradiction between the provisions of 
S. 130 and those of S. 134 of the Transfer of Property 
Act. While S. 130 says ‘‘all the rights and remedies of 
the transferor vest in the transferee,” the words in S. 134 
are “the residue, if any, belongs to the transferor.” 
The wording ought to be, ‘‘the residue, if any, shall be 
transferred by the original transferee to the oiiginal 
transferor.'' {Costello and Lort Williams^ //.) RaNJIT 
ROY V. D. A. David. 62 Oal. 1 = 165 I.O. 193=7 E 
0. 668=38 O.W.N. 1190= A.I.R. 1935 Oal. 218. 

S. ISO— Construction and scope — Reference to 

JSnglish authorities, 

S. 130, T. P. Act, contains a special scheme having 
Some of the feaUcres both o^the English Common Law 


T,P. AOT (1882). 8. 130. 

and of the principles of equity. But at the same time it 
is unsafe, in deciding a case under the section, to decide 
the point by any extensive reference to the English 
authorities. {Costello and Lort Williams^ //.) RanJIT 
ROY V, D. A. David. 62 Oal. 1 = 156 I.O. 193 = 7 R. 

0. 668 = 38 O.W.N. 1190=A.I.R. 1936 Oal. 218. 

S. 130 — Construction and scope — Mortgage of 

money subscribed to chit funa — When complete — Notice 
to stake-holder — I f condition precedent — Subsequent 
mortgagee giving notice to stake-holder before prior 
mortgagee — ff entitled to priority— ^English law, 

A subscriber’s right to receive the amounts subscribed 
by him to a chit fund is certainly an actionable claim, 
and when he executes a hypothecation bond in respect 
of the instalments paid by him it must be deemed to 
effectively transfer to the mortgagee his claim thereto. 
No further act on the part of the subscriber is necessaiy 
to complete the title of the hyphothecatee to recover the 
amount from the stake-holder under S. 130, T. P. Act. 
The issue of a notice to the stake- holder is not a condi- 
tion precedent to the completion of the assignment or 
to vest the title in the assignee. A subsequent hypothe- 
catee from the subscriber who issues a notice to the 
stake-holder of his claim before the first hypothecatee 
give.s a notice w’ill not give the former priority over the 
prior hypothecatee, although it is otherwise under the 
English law. {Curgcnven and K. S, Menon, //.) 
Subramania Ayyar V , Ramasubba Ayyar 69 
Mad. 141 = 169 I.C 127 = 1936 M.W.N. 1097 = 42 L. 
W. 666 = A.I.R 1935 Mad. 1003 = 69 M.L.J. 803. 

S. 130 — Debt secured on immovable property — 

Debt, apart from security, if transferable, 

A debt is distinct from the security, A debt secured 
upon immovable property does not become identified 
with It; it exists as movable property. The debt can be 
tiansferred without the security. The effect of the defini- 
tion of “actionable claim’’ introduced by the Amend- 
ing Act of 1900 is only to restrict the statutory rights on* 
transfer such as the right to sue in the transferee’s name, 
etc., to such transfers as are transfers of actionable 
claims as defined. But it does not mean that the debt 
without the security cannot be made the subject of trans- 
fer at all. {Lord Atkin,) The Imperial Bank of 
India 2/. The Bengal National Limit^id. 

58 I A. 323 = 59 Cal. 377 = IE 1931 PC 299 = 134 

1. C. 651 = 34 L.W. 569 = 33 BomL.R 1338=1931 
ALJ. 804 = 1931 MW.N. 910 = 54 C.L.J. 117=35 
OWN 1034 = A.I.R. 1931 P.C. 246 = 61 M.L.J. 589 
(P.C.). 

S. 130 — Equitable assignment— Order by debtor 

on another person to pay out of a specific fund. 

An agreement between a debtor and a creditor that 
the debt owing shall be paid out of a specific fund 
coming to the debtor, or an order given by a debtor to 
his creditor upon a person owing money or holding 
funds belonging to the giver of the order, directing such 
person to pay such funds to the creditor, operates as an 
equitable assignment of that part of the debt or funds to 
which the agreement or order refers. {Tek Chani and 
Monroe, //.) THAKAR DaS BhaTIA v, MaLIK 
Chand. 14 Lah. 326=I.R. 1938 Lah. 412 (2) = 144 
LO. 6=34 P.L.B. 988 =A.I.R. 1933 Lah. 102. 

S. 130 — Mortgage bond— Transfer by endorse 

ment — Effect of. 

The separation between debt and security is well esta- 
blished; the creditor is entitled to take a judgment for 
the debt without having recourse to his security. Where 
a mortgage bond was transferred by an endorsement to 
the plaintiff and plaintiff sued on it. 
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C. P. ACT (1882), S. ISO. > 

Held^ that the document on which suit was based can- ^ 
not be regarded as a mortgage bond because the security 
had not been legally transferred. But there was no 
reason why the Court should not regard it as a simple 
money bond which had been transferred by the endorse- 
ment to the plaintiff and there was a legal transfer. 
{^fCendall, /,) GOPI NATH v. MT. BeKALI. 168 
1.0.626 = 8 R.A. 311 = 1936 A.L.J. 1012= 1936 A. 
W.E. 1014=A.I.R. 1936 All. 837. 

S. ISO — Personal covenant — Assignability — 
Power given by submission clause in contract » 

Power given by a submission clause in a contract, 
being a personal covenant, cannot be validly transfer- 
red, Where a contract therefore contains a submission 
clause and one of the parlies thereto assigns the subject 
matter of the contract, the assignee cannot enforce the 
submission clause on the strength of the assignment of 
the subject-matter of the contract in his favour, though, 
no doubt, he may be compelled, by a stay of proceedings 
instituted by him, to go to arbitration. (1928) 2 K. B. 
423. Foil., A I.R. 1926 Sind 209, Dist. {Ferrers, J C, 
and Rupchand, A, /. C.) DeSA v, GirDHARILAL 
Gh ANSHAMDAS. 26 S.L.R. 368 - I.R. 1932 Sind 133 
=1391.0. 696 = AXR. 1932 Sind 128. 

— S. 130 — Promissory note — Allotment in parti- 
tion-- No endorsement by payee — Right of suit. See 
Negotiable Instruments act, S. 13(1)Expl. 
AND S. 48. A.I.R. 1934 Bom. 366. 

S. 130 —Promissory note — Assignability, apart 

from endorsement. See PROMISSORY NOTE— ASSIGN- 
MENT. 61 Cal. 426 = A.I.R. 1934 Cal. 649. 

" S. 130 — Transferee of bond — Right to avoid 

stipulations inserted by undue influence practised upon 
transferor. See CONTRACT, S. l9-A. 169 I.C. 320 = 
1936 0.W.N 1293. 

S. 130 — Transfer of debts by way of sale — 

Vendor continuing to realise debt — Right of vendee. See 
Vendor and Purchaser. A.LR. 1980 All. 876. 

S. 130 — Assignment of debt — Conditions^ 

An assignment of a debt, to be valid, must be of the 
whole debt and not of a part of it. {Lort Williams and 
Jack, //.) Gkisulal Goneshilal V . Gumbhir- 
M‘ALL Pandha^a. 62 Cal. 610=164 I.C. Ill (2) = 9 
R.C. 137 = 39 C.W.N. 606. 

S. 1^0~-Writing^Sufficiency of. 

Where certain bales held as security by one creditor 
were transferred in favour of another to be held by him 
as security and the next day, the debtor wrote to the 
latter a letter which after stating the total of the indeb- 
tedness continued : “As against the said amount, our 
bales 212 which are lying with (previous creditor) are 
got transferred to your name. When these are sold, 
please credit proceeds towards this amount.” 

Held, the writing was sufficient to satisfy the statute. 
“It would be much too narrow a construction to put on 
this document to say that, meiely because it is expressed 
in the past tense, it cannot operate as a present transfer 
within S. 130, which does not require the transfer to be 
in any particular form.” {Beaumont, C.J. and Mirza, 
/.) JiVRAj Joharmal V , Lalchand Shreekison 
Sc Co. 66 Bom. 462 = I.R. 1932 Bom. 606 = 139 I.C. 
582=84 Bom.L.B. 837= A.I.R. 1932 Bom. 446. 

S. Applicability — Assignee of co-sharer* s 

right to profits--^ Suit against lambardar — Right to set 

off. 

Where the assignee of a co-sharer’s right to profits 
sued the lambardar in the Revenue Court and the defen- 
dant claimed a set-off in respect of a decree for revenue 
he had obtained against the assignor. 


T. P. ACT (1882), S. 136. 

Held, that the defendant could not plead set-off or 
claim the benefit of S. 132. {Sulaiman, C,J,, Mukerfi 
and King, //.) LaLLU SiNbH v, CHANDER SeN. 6 
R.A. 686 = 147 I.C. 937=16 L.R. 29 (Rev ) = 66 All. 
624 = 3 A.W.R. 39 = 18 R.D. 32 = 1934 A.L.J. 1=A. 

I. R. 1934 All. 165 (F.B.). 

■ ■ "S. 134 — Applicability — Book^debt — Assignment 
by way of security — Effect of. 

When there is an assignment of a book-debt by way 
of security in order to secure re-payment of a debt, it 
amounts to a mortgage of the debt and S. 134 of the 
Transfer of Property Act applies to the case. The sec- 
tion is intended to deal with a case of a mortgage debt. 
{Costello and Lird Williams, //.) Ran JIT ROY v, D. 
A. David. 62 Cal. 1 = 165 I.C. 193 - 7 R.C. 668 = 88 
C.W.N. 1190= A.LR. 1936 Cal. 218. 

— . — “S. 134 — I^benture creating charge on secured 
debts but not enforceable against the security — Right of 
debenture holder to realise debts only. 

The respondent bank had executed two debentures in 
favour of the appellant, creating a floating charge on its 
whole undertaking, properties, assets and interests, pre- 
sent and future, as security for a loan. When on sus- 
pension of payment by the respondent bank, the charge 
became fixed, the principal assets of the bank consisted 
of loans due from cu‘^tomers, secured by title deeds of 
immovable property deDO‘?ited with the bank. The 
question was if the appellant, who w^as bound by an 
admission of counsel and decree based thereupon that 
the debentures not being registered under the Registra- 
tion Act, did not affect the immovable property compris- 
ed in the title deeds, could nevertheless claim any inter- 
est in the loans due to the bank and secured upon im- 
movable property. 

Held, that the debts though secured upon immovable 
property, was movable assets of the respondent bank, 
over which the debentures created a charge and the 
appellant was entitled, under S. 134 of the Transfer of 
Property Act, to the benefit of all sums received in re- 
duction of the debts whether from the realisation of the 
I security or otherwise. {Lord Atkin.') IMPERIAL BANK 

OF INDIA V , Bengal National bank. 68 LA. 323' 
= 69 Cal. 377 = I R. 1931 P C. 299 = 134 I.C. 661 = 34 
L.W. 669 = 33 Bom.L.R. 1338 = 1931 A.LJ. 804= 
64 C.L.J. 117 = 1931 M.WN. 910 = 36 C.W.N. 1034 
=A.I.R. 1931 P.O. 246 = 61 M.L.J. 689 (P.C.). 

S- XZ^—Applicability — Doiver debt --Transfer 

to legal practitioner, 

A transfer of an unpaid dower debt relates to an ac- 
tionable claim and is hit at by S. 136 where the trans- 
feree is a legal practitioner. {Pullan and Niamatullak, 
JJ.) AMIR Hasan Khan v. Mahomed Nazir 
Hasan. 54 All 499 = I.R 1932 All. 254 = 1932 A.L. 

J. 275 = 136 I.C. 833= A.LR. 1932 All. 345. 

S . 136 — Ba r under— Appl i cabilt ty — Attachment 

of provident fund in execution — Fund assigned to legal 
practitioner prior to suit — Rights of parties. 

A obtained a simple money decree against B and in 
execution of that decree attached the money standing to 
the credit of B in his provident fund. Previously to 
the suit of A the provident fund had been assigned by B 
to C, a legal practitioner, on account of a certain sum of 
money borrowed from him by B. C therefore instituted 
a suit against A for the recovery of money realised by 
him by attachment of the fund. 

Held, that the suit was not maintainable as the as- 
signment to C by ^ of his provident fund was an as- 
signment of an actionable claim and hence S. 136, T. 
P. Act, was bar to C*s suit. {Nasim AH and Henderson r 
//,) BHUPATI MOHAN DAS v. PHANINDRA CHAN- 
DRA ChakravaRTY,. Cfl. 678%>62 C.L.J. 359= 
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T. P. ACT (1882), S. 137. 

160 1.0. 219 » 8 R.O. 412*40 O.W.N. 102 = A.I.R. 
1935 Cal. 756. 

-S. 137 — Promissory note — Benami assignment — 

Release of maker by real owner — Assignee not entitled 
to sue on note. See NEGOTIABLE INSTRUMENTS 
Act, Ss. 78 AND 32. IS Pat. 655* A.I.B. 1934 Pat. 
382. 

— S. 137 — Promissory note— Transfer by endorse- 
ment, 

S. l37 gives an extended privilege to mercantile docu- 
ments and is in no way restrictive. There is nothing to 
prevent the transfer of a promissory note by deed with- 
out endorsement. {^Jackson and Krishnan Pandalai^ 
//.) Venkatarama AYYAR V. Krishnaswami 
CHETTIAR. I.E. 1932 Mad. 551*138 1.0. 262*1932 
M.W.N. 653=35 L.W. 755 = A.I.R..193S Mad. 133 
( 1 ). 

TRANSFER OF PROPERTY (AMENDING^ ACT 

(XX OP 1929), S. 16— Scope and effect of— Applica- 
bility of S. 53-A to pending proceedings. See T. P. 
ACT, S. 53.A. 1935 M.W.N. 267=41 L.W. 364 = A. 
I.R. 1935 Mad. 404. 

TRANSFER OF PROPERTY (AMENDMENT) 
SUPPLEMENTARY ACT (XXI OF 1929), S. 10— 
Appli cability — N,'‘W,F, Province, 

Act XXI of 1929 does not amend a single provision 
either of Act XX of 1929 or of Transfer of Property 
Act of 1882 which Acts are not in force in the N.-W.F. 
Province; but on the contrary it does amend numerous 
Acts which are in force in that Province. S. 10 thereof 
amends the Indian Registration Act. The Indian Re- 
gistration Act is in force in this Province, and hence 
S. 10 of Act XXI of 1929 is also in force in this Pro- 
vince. (^Middleton^ J,C, and Mir Ahmad ^ A./.C,) 
ABDULLAH KHAN V, BaHRAM KHAN. 155 I 0. 1022 
*7 R. Posh. 109= A.I.R. 1935 Pesh. 69. 
TREASURE TROVE ACT Applicability, 

The act applies only to things which have been hid- 
den. 31 Mad. 397, Foil. {Stthrawardy and Graham, 
//.) RAM Ran JAN Mallik V, Secretary of State. 
59 Cal. 21 = I.R. 1931 Oal. 692=1331.0. 664 = A.I.R. 
1931 Oal. 430. 

TREES. 

See 0) B. T. ACT. SS. 23, 26-F, 102 A AND 103-B. 

(2) LANDLORD and TENANT— TREES. 

(3) Madras Estates Land act, S. 13 (3). 
TRESPASS— — Measure of— Injury to land 
by trespass — Depreciation in selling value as the basis. 

In respect of injury done to land by trespass the 
measure of damages is the depreciation in the selling 
value of the land not the amount required to put the 
premises in repair. It is only where no adequate com- 
pensation could otherwise be given that a decree for res- 
toration should be passed, especially in a case where the 
cost of restoration is much more than the depreciation 
in the value of the land. {Suhrawardy and Jack, //.) 
Krishna Lal Saha Choudhury v. Radhika Mo- 
han DAS. I.R. 1931 Oal. 637 = 133 I.O. 109 = 63 O. 
L.J. 148 = A.I.R. 1931 Oal. 462. 

" '-Suit for use and occupation — Right to compensa- 

tion. 

The action for use and occupation is founded in the 
English Common Law upon a permission, expressed or 
implied, giving rise to a presumption that a reasonable 
compensation for the use of the premises has been 
agreed upon between the parties ; so that the action is 
not, according to English authorities, maintainable 
against a wilful trespasser who sets up a tenancy for a 
third person claiming adversely to the plaintiff. Bat in 
India actions of tlf^ kind jigarst , trespassers are recog- 


TRUST— Alienation. 

nised. The question, however, was left open. l7 Cal. 
541 ; 22 M. 149; A.I.R. 1925 Lah. 196 and A.I.R. 1928 
Nag. 118. (^Doraiswami Iyer, C.^,) HUSSAIN Bl v, 
ABDUL Rahiman Saheb. 8 Mys.L.J. 443. 
TRESPASSER. 

Seeil) adverse possession— Trespasser. 

(2) Agra Tenancy act (1926), Ss. 106(2), 

192 AND 194. 

(3) Ejectment. 

(4) Limitation Act, arts. 142 and 144. 
TRUST. 

See also (1) ADVERSE POSSESSION— TRUSTEE. 

(2) DEED— CONSTRUCTION— Trust. 

(3) HINDU Law— RELIGIOUS ENDOWMENT 

— TRUSTEE. 

(4) Limitation act. Art. 144— Trust. 

(5) Mahomedan Law— Wakf -Trust. 

(6) Religious Endowment. 

Alienation. 

Appointment of trustee. 

Breacb of trust. 

Cestui que trust. 

Construction. 

Co- trustee. 

Creation of. 

Enforcement of. 

Estoppel. 

Liability of trustee. 

Nature of. 

Power of Court. 

Powers of trustee. 

Private trust. 

Public or private. 

Religious endowment. 

Rights of beneficiary. 

Rights of trustee. 

Right to trusteeship. 

Scheme. 

Suit relating to. 

Tracing. 

Validity of. 

Miscellaneous. 

Alienation. 

——Alienation— De'claration of trust by decree — 
Mortgage by trustee as private Property — Suit to set 
aside — Plea by mortgagee that property not subject to 
trust, if open, 

R got a decree declaring that certain properties were 
trust properties. Subsequently he mortgaged those pro- 
perties to D as if they were his private property. After 
death, his successor S instituted a suit to set ^ aside 
the mortgage in favour of D, In such a suit, D is not 
barred, by reason of the original decree in favour of iV, 
from contending that the properties were the private 
properties of R and not subject to any trust. That decree 
is, at the highest, only a piece of evidence in considering 
whether any trust existed. {Beasley, C,J, Anantha- 
krishna Aiyar and Curgenven, //.) RAJA DaMARA 
KUMARA V. Panaganti Jagannadha. I.R. 1931 
Mad. 383 = 130 I.C. 463 = 33 L.W. 486=1930 M.W. 
N. 1217=A.I.R. 1931 Mad. 97=60 M.L.J. 166 
(P.R.). 

'^Alienation— Mortgage by trustee— Trustee ob- 
taining trust property by declaration of Court, 

Semble,— ^>Cie,Ti a person assuming the position of 
trustee in respect of property as to which there was no 
previous dedication obtains from Court a declaration 
that that property is trust property and acts as such 
trustee, has he any title to mortgage the property on the 
footing that it is his private property ? Question dis- 
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ITBXJST— Alienation. 

cussed in the reference but not by the F.B. {^Beasley ^ C, 
J,<t Ananthakrishna Aiyar and Curgenven^ //.) RaJA 
Damara Kumara®^: Panaganti Jagannadha. I. 
B. 1931 Mad. 383 » 180 I.C.463=33 L.W. 486 ==1980 
M,W.N. 1217=A,I.R. 1931 Mad. 97 = 60 M.L.J. 165 
(r.B.). 

- ■ "•Alienati on — Sale by trustee to hts wife — Onus — 
Suspicion. 

Trustees expose themselves to great peril in allowing 
their own relatives to intervene in any matter connected 
with the execution of the trust ; for the suspicion which 
the circumstance is calculated to excite is one which it 
would require a very strong case to remove. Theiefore 
in the case of sale by a trustee or an executor to his 
wife, the Court will seek to be certain, by vigilant scru- 
tiny of the true nature of such a transaction, because 
one can readily see that the close relationship between 
husband and wife may, unless the nature of the trans* 
action is explained, give rise to the not unnatural infer* 
ence that the husband was truly the parly intervening 
in the case, and that not without benefit to himself. 
Burrell v. Burrell^ (1915) S.C. 333, Foil, (ford Than- 
kerton.') ACHI THAYARAMMAL z/. BALKIS NaCHIAL. 

I.B. 1931 P.C. 173 = 131 1.C. 781 = 34 L.W. 740 = 14 
O L.J. 367=8 O.W.N. 330=A.I.R. 1931 P.C. 68=61 
M.L.J. 466 (P.O.). 

Appointment of trustee. 

Appotntwent of trustee — Poiver to surviving 

trustees to appoint new trustee — Power of surviving 
trustee to appoint new trustee by will. 

A will provided as follows: “If by chance any of the 
<6aid trustees dies either before or after my death, the 
surviving trustees should appoint a new one in his place 
and that the said newly appointed trustee shall have the 
same authority and powers as the others.” 

Held^ that the clause did not authorise the last surviv- 
ing trustee to appoint a new trustee by wdll in his own 
place or in the place ot the others. “ When the will 
takes effect, he has ceased to be a a surviving trustee.” 
(Bemmont, CJ. and Murphy^ J.) KALIDAS DamODAR 

Rukshamani. I.B. 1932 Bom. 162=136 1.0. 168 
= 33 Bom.L.B. 1286=A.1.B. 1932 Bom. 108. 

Breach of trust. 

See also TRy?CING, infra. 


TRUST— Breach of trust. 

=36 O.W.N. 699=A.I.S. 1931 P.O. 121=61M.I..J. 
402 (P.O.)- 

—‘Breach of trust by trustee — Personal liability 

When may be relieved from. 

In order to be relieved from personal liability for any 
breach of trust, the trustee must establish that he acted 
honestly and reasonably, and ought fairly to be excused 
for the breach of trust. Where a trustee never consider- 
ed the question of his dealings with the trust funds^ in 
the light of his duty as a trustee, or paused to consider 
whether it was prudent for him as a trustee to lend on 
the personal security of the borrowers, he is not entitled 
! to any relief from personal liability for the loss occ^ion 
ed to the estate by the loans on personal security. (Lord 
i Bussel of Ktll(ywen.) KHOO TeK KEONG v. CH NG 
JOO Tuan Neoh. 163 I.0. 149 = 7 R P.O. 104 = 1934 
A..L.J. 1001=AA.R. 1934 P.O. 243 (P C.). 

Breach of trust — Trustee — Rights and duties-^ 

School committee leaving moneys in charge of secretary 
for extension of buildings — Rights and duties of secre- 
I tary — Applying money to his own purpose. 

Where the committee of management of a school 
I leaves certain moneys in charge of its secretary for the 
1 purpose of carrying out certain alterations and additions 
1 to the school buildings, the secretary is entitled and ein- 
! powered to apply them, as in his discretion is proper, 
I for any of the purposes named by him and accepted by 
I the committee. As to the resulting balances, it is his 
i duty to keep the moneys standing to the credit of one or 
j other of the accounts authorised and sanctioned by the 
I committee, until they are required for any of the pur- 
I poses aforesaid. With reference to these balances, he is 
j under no further obligation, unless and until their appli- 
j cation is otherwise directed by the committee. Accor- 
dingly if, and to the extent to which he withdraws these 
moneys and applies them to his own purposes, he is 
guilty, as from the moment of withdrawal of a criminal 
j breach of trust. (Lord Blaneshtirgh?) TOSHANPAL 
; Singh v. District Judge, agra. 61 1 A. 360=66 
I All 548 = 7 R.P.O. 39=161 1.O. 33=11 O.W.N. 1124 
= 40L.W. 420 = 1934 A.L.J. 926 = 4 A. W.R. 406= 

, 60 O.L.J. 618 = 16Pat.L.T. 26=39 O.W.N. 146= 
j 1936 M.W.N. 620 = A.I.R. 1934 P.C. 238 = 68 M.L. 
J. 1 (P.C.). 


" •Breach of trust — Earlier services of trustee — | 
Jiffect on subsequent misappropriation. j 

While trustee’s meritorious services to the trust at an , 
earlier stage might well justify him in asking that pro- \ 
ceedings against him should be prosecuted with discre- ■ 
tion rather than with zeal, these services cannot be allow- , 
ed to justify his subsequent misappropriation of trust i 
funds and conversion of trust property to his own use, j 
It was found that a trustee had been guilty of serious i 
breaches of trust , that he had not spent in charity all 
the trust funds which came to his hands and that some 
of those he had applied to his own use ; that while he 
himself found the moneys necessary to prosecute certain 
litigation, he had represented in his accounts that he 
had borrowed these moneys at high rates of interest from 
outside lenders, so that in the name of expenditure 
which he had never made he might retain for himself a 
rate of interest which could not be claimed by a trustee 
in respect of advances made by himself. 

Held, such conduct on the part of the trustee, how- 
ever meritorious in earlier days his acts in relation to the 
trust might have been, could not be overlooked. (Lord 
Blanesburgk,) GULZARI LAL v. COLLECTOR OF 
Etah. 68 I.A. 460=63 All. 910 -I.R. 1931 P.O. 
233=1321.0. 746= 34 L.W. 63=63 O.L.J. 537=33 
3om.L.R. 968= 1931 M.W.N. 662= 1931 A.L.J. 369 


Breach of trust — Trustee — Liability for breach 

of trust — Right of beneficiary for accounts — Wilful 
default — Accounts on basis of — Pleadings as to — 
Procedure. 

If a trustee employs trust funds for improper purposes 
or negligently fails to recover trust funds or to employ 
trust property to the best advantage, he renders himself 
liable to damages. He is also liable for breach of the 
duty of furnishing accounts and giving information. 
Bat as a matter of procedure, breaches of trust, both 
positive and negative, must, when accounts are claimed 
on the footing of wilful default, be pleaded at the outset, 
unless the trustee has refused to show the trust account. 
If a trustee refuses to show accounts, a beneficiary has 
a clear right to sue for an account, and to be allowed to 
formulate his charges of ‘wilful default’ and breaches of 
trust after inspection. But, where a beneficiary has had 
an opportunity of seeing the trust accounts, he must 
formulate his charges at the outset, or at any rate befoie 
the issues are framed; where the plaintiff fails to do so, 
he cannot be allowed at the trial to allege or rely on 
breaches of trusts not oleaded at the outset. (Barlee and 
Sen, //.) SHIRINBAI v, NAVROJI PESTONJI. 37 
Boitt.L.R. 946=160 l.C. 612=8 B.B. 267= A. I.B. 
1936 Bom. 30. 
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TRUST— Cestui que trust. 


TRUST— Liability of trustee. 


Cestui que trust. 

—Cestui que trust — Claim of-- Nature of. 

The claim of a cestui gue trust is in general a simple 
contract debt and it makes no difference this pur- 
pose whether the defendants are in the strict sense of the 
term trustees or mere managers of the kind as described 
in 44 Mad. 831 (P. C.) {V enkatasubba Rao, /,) ANNA- 
MALAI CHErriAR V, SOLAYAPPA CHETTIAR. 1936 
M.W.N. 607 = 42 L.W. 605 = 8 R.M. 793=161 1.C. 
177= A I.R. 1935 Mad. 983 = 69 M.L.J. 274. 

— Cestui que trust — Decree against trustee — 

Binding character. See OUDH ESTATES ACT, S. 8. 
1935 O .W.N. 674 = A.I.R. 1936 Oudh394. 
——Cestui que trust — Minor — Suit against fraud u- 
lent trustee— Claim for damages or for an account — 
Right of minor to elect. 

A minor may elect to sue a fraudultfs.it trustee either 
for damages or for an account. Where the trustee is 
assisted in his fraudulent acts by his agents the cestui 
que trust can call on the trustee as well as his agents to 
render an account. {Madhavan Nair and Jackson, J J.) 
RAMANATHAN CHEITIAR v. ANNAMALAI CHETTIAR. 
67 Mad. 1031 = 160 I.C. 602 = 7 R.M. 17=39 L.W. 
404 = 1934 M.W.N. 347 = A.I.R. 1934 Mad. 367 = 
66 M.L.J. 451. 

Construction. 

—Construction-Long usage. 

Where the original instrument of dedication is indefi- 
nite, the trust must be construed in the light of long 
continued usage. {Dhavle and Saunders, //.) NaJI* 
HUDDIN Ahmad?/. Amir Hasan Khan. 163 LC. 
667 = 7 R.P. 361 = A.I.R. 1934 Pat. 443. 


Creation of — Possession of goods — Delivery to 
agent in lieu of trust receipts in violation of agreement. 
— Effect— No trust created by trusl receipts. See CON- 
TRACT Act, S. 178— Applicability. 60 Cal. 262= 
A.I.R. 1933 Cal. 366. 

Creation of — Pruof — Conveyance under will— 

Conduct of trustees. 

Where the testator, an old man of about 74 years of 
age, creates a trust by will and dies only two days after 
making the will, the question of whether he had a dis- 
j posing mind and whether the will was the result of an 
■ undue influence is not free from difficulty, and it cannot 
I be seriously urged that the trustees, who saved the bulk 
I of the property for the trust by paying only Rs. 5,000 to 
the daughter and the grandson of the testator, did not 
! act in the interest of the trust. iShadi Lai, C, J. and 
I Abdul Rashid, /.) HOLAS Rai v. RaLLA Ram, 7R. 
i L. 663 = 154 I.C. 366=A.I.R. 1934 Lah. 47. 

I >— Creation of — Trust for creditors — Direction to 
vendee to pay creditors — Trust not constituted. See 
TRUSTS act, S. 78 (c), 134 LC. 100 = 32 P.L.R. 
876. 

Creation of — Trust for creditors — Partition suit 

— Compromise decree — Arrangement legarding payment 
! of debt — Right of creditor to enforce — No trust or 
I charge in favour of creditors. See CONTRACT — THiRrv 
I PARTY. 55Mad.436 = A.LR. 1932 Mad. 467 = 62 M. 
I L.J. 633. 

■■Creation of — Vendor and purchaser — Direction 
to vendee to discharge obligation of vendor — Trust in 
favour of third party — Enforcement, See CONTRACT — 
Third party— Right to sue. 7 Luck. 292= A.I 


Co-trustee. | 

— — C o trustee — Liability as agents — Breach of trust i 
by CO trustee, i 

Where a co trustee, who was the nephew of the author i 
of the trust, took a leading part in administering the i 
trust, it is only in exceptional cases that a co trustee can I 
be made liable for the breach of trust committed by ! 
such a co-trustee. {^Shadi ImI, C. J. and Abdul Rashid, 
J) Holas Rai V, Ralla Ram, 164 I.C. 366=7 R. 
L. 663= A.I.R. 1934 Lah. 47, 

Creation of. 

“ — Creation of — Deed by Hindu coparceners throw- 

ing properties into family fund — Appointment of mana- 
ger for managing and utilising income for maintenance 
of members — No divesting of ownership — Trust, if 
created — Manager— If trustee. Sec T, P. ACT, S. 14. 
62 C.L. J. 71. 

-Creation of — Verbal assignment by attorney to | 

himself of property known to be his principal — Vesting j 
of property in trust — Purpose, if specific. See STRAITS 
SETTLEMENTS ORDINANCE NO. 56 (LIMITATIONS'), 
S. 9. 156 LC. 855= A.LR. 1936 P.C. 28 (P.C,). 

Creation of— Gift of property or income — 

Charitable purpose set out in will. See HINDU Law— 
Religious Endowments— Dedication. A.I.R. 
1932 Mad. 689. 

C reation of— Dedication — Property to — What 

amounts to — Unexpressed intention — If effective, 

A mere unexpressed intention to dedicate certain pro- 
perty to a trust cannot operate as a formal dedication. 
There may be a dedication without an instrument in 
writing; but the dedication must be real, that is, the 
property must be completely given away and the owner 
must completely divest himself of his ownership. {James 
and Agarwala, JJ.) BIRENDRA KeSHARI PRASAD 
Narain Sahee V, Bahuria Saraswati Kuer. is 
Pat. 366 = 16 Pat L.T. 147= 156 LC. 766= 7 R.P. 619 


R. 1932 Oudh 82. 

Enforcement of. 

Enforcement of — Public and private trusts — 

Provision relating to the funeral of the testator. 

Generally speaking, if a trust is of a charitable oi 
public nature, the Advocate.General or the Collector 
I that is the Officer corresponding to the Attorney-Gene- 
1 rai in England — is the only person who can apply to the 
j Court to enforce the trust. In the case of a private trust 
J it is the beneficiary interested who can apply. When 
I the will contains provisions as to the funeral of the 
testator or the disposal of his body in the perform ahee 
of which no person has any direct interest, there is no 
one who can insist on those provisions being carried out. 
It is not the law th.at a person who claims to be the 
nearest relative of the testator has in that capacity a 
locus standi to apply to the Court to enforce the provi- 
sions of the will in which no one is directly interested. 
{Beaumont, C. /, and Murphy, /.) KalIDAS DaMO- 
dar V. Rukshamani. 136 LC. 168= I R. 1932 Bom. 
162=33 Bom.L.R. 1286 = A I B. 1932 Bom. 108. 
——Enforcement of — Settlement deed — Direction for 
payment of money — Trust created— Suit to enforce — 
Limitation. See DEED— CONSTRUCTION — TRUST. 
39 L.W. 496 = A.LR. 1934 Mad. 273. 

Estoppel. 

Estoppel — T rustee, 

A person who has come into possession of the proper- 
ties as a trustee cannot subsequently take up the posi- 
tion that they are his private properties. 34 Mad. 257 ; 
22 A.L.J. 983, Ref, {Khaja Mahomed Noor and 
Scroope, JJ,) MAHOMED KaZIM v, ABI SaGHIR. 
11 Pat. 288 =I.R. 1932 Pat 81 = 136 I.O. 417=12 
Pat.L.T. 817=A.LR. 1932 Pat. 33. 

Liability of trustee. 

See also BREACH OF TRUST, supra, 

—Liability of trustee — Costs — Personal liability of 


^«A.I.B. 1934 P<tt. 612. 


trustee. 
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TBnST--Llat)llity of trustee. I 

When a plaintiff who sues a trustee incurs a liability 
as to costs, the rule is that it is in the first instance a 
personal liability unlbs he obtains an order from the 
Court that the costs are to come out of the estate. Where 
a trustee has recovered costs and is afterwards ordered 
to refund the same in restitution, he is personally liable, 
and the same can be recovered in restitution by his 
arrest and attachment of his property. {jCurgenven and 
Cornish,//,) MUNUSWAMY MaDALIAR v. KaNDA- 
SWAMY Pillai. 40 L.W. 806=154 I.0, 109 = 7 R.M. 
412 (2)= 1934 M.W.N. 1342 = A.I.E. 1936 Mad. 6 
(1) = 67M.LJ. 787. 

Liability of trustee — Misconduct — Neglect to sue 

debtors — No personal liability of trustees. 

The trustees cannot be expected to devote more care 
and attention to the business of the trust than an ordi- 
nary man would use in dealing with his own affairs. 
Where therefore the trustees recover large sums of money 
from the debtors of the trust, but allow some items 
aggregating to Rs, 770 to become barred by time, the 
trustees cannot be made personally liable for this sum. 
(,Shadi Lai, CJ, and Abdul Rashid, /.) IIOLAS RAI 
c/. Rolla Ram. 164 I.C. 366 = 7 R.L. 653 = A.I.R. 
1934 Lah. 47. 

Liability of trustee — Suit on behalf of trust 
estate dtsmnsed — Order for costs — Personal liability of 
trustee. 

Where the decree dismissing the trustee's suit against j 
strangers directs him to pay the costs of the defendants 
without stating that the costs should be paid out of the 
trust estate the costs are executable personally against 
the trustee. (Pa/pai, /.) UaR KishaN DaS v, 
Parshotamanand Gik. 151 r O. 962=7 R.A. 238 I 
= 1934 A.L J. 226 = 3 A.W.R. 576 = A.I.R. 1934 All. 
793. 

Kature of. 

'Nature of — English and Muhammadan concep- 
tions of trust — Distinction between. See MahOMEDAN 
Law— Wakf— Nature of. 11 Pat. 288=AI.R. 
1932 Pat. 33. 

Power of Court. 

-^—^Pozoer of Court — Suit regarding trust property 
--^Power of Cifurtto award relief apart from pleadings. 
Where the suit relates to wakf property, the chief 
Court has jurisdiction to pass such an order as may be 
just and proper in all the circumstances of the case and 
is not bound to the granting of the relief of ejectment 
asked for by the plaintiff mutawalli. Property declared 
to be wakf and status of defendants declared to be that 
of tenants paying rent. (J/asan, C. /. and Kisch, /.) 
Dilawar Husain v, Subhan Khan. 136 I.C. 241 
= I.R.1932 Ou(ih97 = 8 O.W.N, 722 = A.LR. 1931 
Oudb 376. 

Powers of trustee, 

Powers of trustee — Persons entitled to benefit of 

trust — Decision of trustee — Interference, 

Though the trustees have the power to decide whether 
particular persons are entitled to the benefit of the trust 
income or not, that discretion is liable to be supervised 
and if necessary altered by Court; but once the trustees 
have exercised the discretion and the exercise is within 
their power, unless it is shown that the exercise of the 
discretion was not bona fide or was perverse, the Court 
would not interfere with the exercise of that discretion. 
The Court cannot assume jurisdiction to inquire into the 
action of the trustees upon a mere general allegation of 
want of bona fides, {Kania, /) ALICE RiCE v. CaMA. 
68 Bom. 181=147 l.C. 579 = 6 B.B. 216=35 Bom L. 
B. 840=A.rB. 1933 Bom. 404. 

Q. D.-rI^228 


TBI7ST— Powers of trustee. 

Powers of trustee — Power to borrotv — Personal 
liability. 

Where a debt is incurred by a trustee for the benefit 
of the estate and the creditor sues such trustee personal- 
ly and obtains a decree and in execution of the decree 
attaches the trust property and obtains an order for sale 
of the property, only the beneficial interest of such 
trustee in the trust property can be sold and the question 
of indemnity and subrogation cannot be gone into in- 
execution but such relief must be sought in independent 
proceedings. Right of creditor of trustee against trust 
estate explained. {Ameer Alt,/,) MACKINTOSH BURN, 
LTD. £/. Shivakali Kumar. 60 Cal. 801 = 6 B.O. 
554 = 149 1.0. 282=A.I.R. 1933 Cal. 668. 

Powers of trustee— Power to release debt. 

An executor, ajjministrator or trustee who desires to 
avoid liability for a debt released by him must show 
that he has acted honestly and leasonably, in which case 
only can he fairly claim to be excused. (Muker/i and 
S.K, Chose, //) SHIVAPRASAU SinGH v, PRAYAG 
Kumari debee. 61 Cal. 711 = 1641.0. 479 = 7 B.O. 
459=A.I.B. 1935 Cal. 39. 

■ ■ •Potvers of trustee — Power to sell — Position of 

purchaser. 

Apart from authority conferred by the deed of endow- 
ment, scheme or sanction of Court, the trustees have, 
under certain circumstances, the power to sell property 
in their possession for “provident administration” of a- 
particular charity but the purchaser takes the property 
subject to the obligation ot showing that the sale was 
beneficial to the charity and justified by the circum- 
stances. {C,C. Chose, A, C, /, and Costello, /.) MlS- 
RILAL RAIDANI V, NETAI CHAND NANDI. 160 I.C, 

389 = 6 B.C. 839 = 68 0 L.J. 513= A,.I.B. 1934 Cal*. 
372. 

Powers of trustee — Reduction of rent. 

Where a trustee for the time being is authorized by 
the trust deed to grant reduction and remission of rent, 
such reduction or remission allowed by the trustee is 
binding on the trust estate. {Ctiha, /.) Satyaniran- 
JAN Chakravarty V. Habibar Sobhan. 6 I.R. 
(Cal.) 4 = 144 I.C. 598 =AM.R. 1933 Cal. 393. 

* "• Powers of trustee — Transfer of property sped- 

fied trustees — Authority of trustees to declare terms of 
trust — T rustees of fewish synogogue — Property acquired 
in the name of. 

Certain property was acquired in the names of the 
trustees of the Jewish synogogue for the purpose of a 
jew’ish school. The purchase money was contributed, 
partly out of the synogogue funds, partly by Government 
and partly by private donors. Subsequently the then 
trustees of the synogogue conveyed the property by a 
registered deed in the name of two persons by way of 
trust, upon the terms set therein. A new set of trustees 
of the synogogue brought the present action claiming 
that the property belonged to the synogogue. 

Held, it) when a fund is raised for a charitable pur- 
pose in the name of certain persons, such persons must 
be deemed to have implied authority for and on behalf 
of the donors to declare the trusts to which the fund is 
to be subject and the trusts so declared will be presum- 
ed to be those intended by the donors or contributors; 
{it) so the transfer of the property to the two specified 
trustees to hold it on certain terms of the trust was valid. 
Attorney Ceneral v. Mathison, (1907) 2 Ch. D. 383 and 
Attorney-General v, Clapham, 43 E.R. 638, Foil, {Page, 
C,/, and Mya Bu, /.) A. J. COHEN v, C. S. Joseph! 
9 Rang. 392=134 l.C. 1249 = I.R. 1932 Bang. 1 = 
A.I.R. 1931 Rang. ^86 ^ <s 



3636 


3635 THE QUINQUENNIAL DIGEST, 1931—1935 


"TRUST— Private trust. 

Private trust. 

-Private trust — Dedication for worship of family 

deity — Direction for feeding of the poor and students — 
Incidental to main purpose of trust — Private trust 
created. See RELIGIOUS ENDOWMENT— PRIVATE 
TRUST. eOCal. 638«37C.W.N. 181=A.I.R. 1933 
Cal. 519. 

Private trust for maintenance of members of 

Hindu joint family born and to be born — Tying up of 
property for purpose of — Validity. See T. P. ACT, S. 
14. 62 0.L.J.71. 

— •Private trust — Right of management. 

In the case of a private trust, where there are more 
trustees than one, all must join in the execution of the 
trust such as in electing the shebait. (C. C. Ghose^ A. C, 
J. and Mitter, J.) PraSADDAS PaL v. JaGANNATH 
PAL. 60 Cal. 638 = 6 I.B. (Cal ) 58#^ 144 I.O. 894-» 
37 O.W.N. 181=A.I.R. 1933 Cal. 619. 

^Private trust — Trust property divided among 

members of family by award of arbitrators — Atvard 
acted on by parties — Right of one member to sue for 
profits. 

Certain property described as wakf was divided among 
the members of family by the award of arbitrators. It 
was stated that each was to receive a share of profits 
and apply them himself for trust. One of them was 
appointed lambardar and, according to the award, he 
w’as to pay the share of profits. This was acted on by 
the parties for a long time. 

Heldy that the trust was a private one and that each 
member was for purposes of suit for profits a propiietor 
and had a right to sue as a co-sharer. (Afuker;i, /4g» C, 
/. and Ring, /.) MaNOHARI SaRAN v. SHAMBHU 
Nath. 14 L.E. 261 (Rev.)=17 R.D. 820 = 6 R.A. 
582=147 1.0. 916 = A.I.B. 1933 All. 622, 

Public or private. 

Public or private — Criterion — Intention of foun- 

der. 

The criteiion for deciding whether a particular trust 
is or is not of a private nature is whether the said trust 
is or is not for the benefit of individuals. Where the 
intention of the founder, as shown by the recitals in his 
will, was that the property was to be dedicated for the 
benefit of idols, which in its wider sense means for the 
benefit of the public, the trust is undoubtedly of a public 
nature and not for the benefit of the individual members 
of the family. (^Niamatullak and Col lister, //.) SHEO 

Shankar v. Kashi Shanker. 167 1.0.632=4 
A.W.B. 685 = A.I.B. 1936 All. 139. 

Religious endowment. 

-Religious endowment — Creation by Hindus or 

Mahomedans— Not trust. See RELIGIOUS ENDOW 
MENT— Trust. 10 Pat. 606 = A.I.B. 1931 Pat. 354. 
Bights of beneficiary. 

Rights of beneficiary — Member of caste — Caste 

documents — Right of inspection. See C. P. CODE, S. 9 
—Caste question. 66 Bom. 242=34 Bom.L.B. 
343= A I R. 1932 Bom. 122 (P.B.). 

■ ■■ « ’Rights of beneficiary — Right to enforce trust. 

The right of the public to interfere and claim the pre- 
paration of a scheme in case of a property conveyed to 
a specified person for the benefit of the public is not 
effected by the fact that there is no privity of contract 
between the grantee and the public, {fChaja Mahomed 
Noor and Scroope, //.) MaHOMED KaZIM v. ABI 
Saghir. 11 Pat. 288 = I.B. 1932 Pat. 81 = 136 1.0. 
417=12 Pat.L.T. 817=A.I.B. 1932 Pat. 33. 

Eights of trustee. 

- - —"Rights of trustee — De facto trustee — Right to 
^maintain suit. See HINDU LAW— RELIGIOUS ENDOW- 
MENT— TrUSTE^ 61 ])l.Iic7. 887. 


TRUST— Scheme. 

Rights of trustee — Management — Vote of majo- 
rity — Right of minority. 

One trustee in minority has no legal right to sue to 
set aside a majority vote even when strict obedience to 
technical rules has not been observed if in substance the 
rules have been complied with. 40 Mad. 941, Dist. 
(JVallace, J.) SHANMUGA MUDALt v, ARUNAGIRI 
Mudali. I.R. 1932 Mad. 910 = 140 I.O. 443=1932 
M.W.N. 1311=36 L.W. 669= A.I.B. 1932 Mad. 668. 
Bight to trusteeship. 

— "" •Right to trusteeship — Mo acceptance by specified 

truitee — Right of hts heirs to trusteeship. 

Where the founder specified A and his heirs as trus- 
tees after her lifetime, A does not get a vested estate in 
the trusteeship until he accepts the trusteeship, though the 
trusteeship would take effect only after the death of the 
founder. .So if A never accepted it, the estate conferred 
on A remains only a contingent estate and if he pre- 
deceased the founder, nothing remained to be transmitted 
to his heirs, who could not claim any right to the trustee- 
ship. 18 M.L.J. 304, Ref. {Ramesam, Jf) APPASAMI 
PlLLAi V. Ramu TevaR. 136 I.O. 340 = 34 L.w. 776 
=I.B. 1932 Mad.292=A.I.R. 1932 Mad. 267= 61 
M.L. J. 887. 

,-^Right to trusteeship — No properly constituted 

trustees — Rights of founder's heirs. 

Where there are no properly constituted trustees of the 
will the heirs of the founders aie entitled to manage the 
trusts of the will. 32 Bom.L.R. 1687, Foil. {Beaumont^ 
C,J, and Murphy, J.') KaLIDAS DaMODAR v. RUK- 
shamani. 33 Bom.L.B. 1286=136 I.O. 168=I.B. 
1932 Bom. 162 = A.I.B. 1932 Bom. 108. 

Scheme. 

— '—^Scheme for management of mosquc' — Some trus- 
tees to be ''Bengalees" — Committee of appointment to 
consist of some " Bengalee Sunni Mahomedati worship- 
pers" — First appointed Bengalee trustee a Mahomedan 
born of Burmese mother — "Bengalee'* and "Bengalee 
Sunni Mahomedan worshippers" — Meaning of. 

An application was filed before the District Judge for 
the filling of certain vacancies occurring among the ap- 
pointment committee and trustees of the Bengalee Sunni 
Mosque of Bassein. In the scheme as originally framed 
it is directed that of the six trustees, “three should be 
Bengalees and the remaining three should be from 
among the other communities of the worshippers at the 
Mosque”. 

Held, that whether a Mahomedan of mixed blood 
retains his position in the Bengalee Mahomedan com- 
munity or whether he definitely throws in his lot with 
the Mahomedans of Burma and classifies himself as a 
Zerbadi or Burma Muslim is a matter of evidence in 
each case and it depends on the social unit to which he 
has attached himself and in which he is received on 
equal terms by the other members and that when a 
descendant of an Indian male parent identifies himself 
with Burma to the extent that Burmese is his family 
tongue and possibly he adopts Burmese clothes and 
manners of living, he must be regarded as having 
definitely left the Indian community and joined the 
community of the Burma Muslims, but when, on the 
other hand, he keeps some Indian tongue as his family 
tongue, and retains the use of Indian clothes and remains 
in the same social circle with Indians of pure blood, he 
would then very properly be said to belong to the Indian 
Mahomedan community, or as the case might be, the 
Bengalee Mahomedan community, and so on. {,Mya 
Bu, Offg, C,J, and Baguley, /.) ABDUL HAMID v, 
ABDUL AZIZ. 162 1.0. 917 8 B.B. 601 = 13 Bang. 
27- AXB. 1935 Bang. 112. 



3638 


3637 CIVIL, CRIMINAL AND REVEiSTUE. 


TBUST—Scbeme. 

■■■ Scheme — Scheme rules — Construction — Rule re- 

yarding powers of majority. 

Any body of trasteeS can by resolution in the ordinary 
way appoint any one of iheir number as the managing 
or executive trustee. Where a clause in High Court 
scheme ran “one of the trustees shall be the executive 
trustee by consent in writing of the others and he shall 
not continue as such for a period exceeding two years.** 
Heldy that the clause did not mean that all the 
trustees must consent in w’riting to the appointment of 
the executive trustee. It did not deprive the body of 
trustees of their right to appoint by resolution a manag- 
ing trustee and did not interfere with their right to pass 
such a resolution by a majority vote. The appoint- 
ment so made wa^ valid and did not give any cause of 
action to trustee not voting to have it declared void. A. 
l.R. 1929 Mad. 526, Dist. {Wallace, J.) Shanmuga 
Mudali V. arunagiri MUDALl. l.R. 1932 Mad. 
•910- 140 1.C. 443- 1932 M.W.N. 1311 = 36 L.W. 669 
= A.I.B. 1932 Mad. 658. 

Suit relating to. 

Suit relating to. See (/) CHARITABLR AND 

Religious Trusts 
ACT (XIV OF 1920), 
S. 6. 

(i/) c. P. Code, S. 92. 

Tracing. 

Tracing — Applicability of — Deoosit as security 

for performance of terms of contract — Amount not ear- 
marked — Debt and not trust no preferential payment. 

COMPANY— Winding UP. 34 Bom.L.R 728 = 
1k.I.R. 1932 Bom. 311. 

T racing— Breach of trust on the part of trustee. 

Where the plaintiff endorsed four hundies in which he 
was named the payee to R for negotiation and payment 
into the plaintiff’s account which R was to open with 
some respectable firm and where A? contrary to instruc- 
tions invested the money in his own account, 

Held, R was guilty of a breach of trust and the money 
placed by R in the hands of another can be got back 
from that other person, as it could in the particular case 
be Identified. The relationship created was a fiduciary 
one and the plaintiff was entitled to follow the amount 
in ‘the hands oi'the banker. (^Beasley, C,J, and Corntsh, 
/.) Murugappa Chettiar V. Kumarananda- 
SWAMI. 55 Mad. 641=1371.0. 622 = I.R. 1932 Mad. 
429 = 1932 M.W.N. 3 = 36 L.W. 160-A.I.R. 1932 
Mad. 247 = 62 M.L.J. 281. 

-’-’‘Tracing — Doctrine of — Essentials of. 

It is not sufficient for the creditor of an insolvent 
merely to prove a deposit with the insolvent to be entitl- 
ed to a charge on the assets of the insolvent; he must 
prove a deposit with the insolvent for a definite purpose. 
{^Bardswell, /.) SaTYAMMA v, OFFICIAL RECEIVER, 

Krishna District. 6 IJt. (Mad.) 303=146 I.c. 
699 = 38 L.W. 891 = A.I.R. 1933 Mad, 917. 

T racing — Money paid to wrong person — Receiver 
appointed to collect rents due to estate — Payment of rent 
by lessee to mortgagee of judgment-debtor — Right of 
receiver to follow rent. 

Where a receiver is appointed in execution of a decree 
with authority to collect rent due to the estate but the 
lessee pays the rent to a mortgagee of the judgment- 
debtor, the receiver is entitled to follow it in the hands 
of the mortgagee either on the footing that it is rent 
had and received to the use of the receiver of the estate 
or as being held by the mortgagee in trust for the estate. 
{,Page, C,J, and Das^ /.) U Ba THIT t'. RaMAN 
CHETTYAR. 149 I.C. 1042=6 R.R. 366-A.I.R. 
1934 Bang. 84. 


TBTIST—VaUdlty of. 

-Tracing — Unauthorised investment in business — 
Insolvency of trustee — Charge in favour of trust. See 

Presidency Towns Insolvency act (1909), S. 52. 
60 LA. 203=66 Mad. 670 = 66 M.L.J. 1 (P.C.). 
Validity of. 

— ■ ‘Validity of — Requirements. 

The general rule is that a trust to be effective must be 
communicated to the cestui que trust or that be should 
at least know about it. The question as to whether 
there has been an irrevocable trust or not, must be a 
question of fact in almost every case. Where a certain 
fund was set apart in the books for the purpose of 
charity and it was so continued for over 60 years but 
there was no evidence that the owners of the fund in- 
tended to part with the ownership or contiol of it and 
its existence was not communicated to the general 
trustees of the terffple and there was no document creat- 
ing the trust except the entry in the account book and 
this fund was treated as an asset in partition. 

Held, that no irrevocable tru-^t fund was created. 
{Beasley, C.J. and Butler, /.) ArunaCHALAM CHET- 
TIAR V, Official assignee, Madras. 1934 M.W. 
N. 979 = 166 1.0. 772= 7 R.M. 606= A.I.R, 1935 
Mad. 60. 

Validity of — Father — Power to execute trust 

deed — Renunciation of his interest— Benefit of minor. 
Sec Hindu Law— -joint family— Father. 36 

Bom.L.R. 738. 

Validity of — Charitable bequest — Setting apart 
funds for benefit of poor family — Object whether suffi- 
ciently certain. 

The essential feature of most of the charitable trusts 
is that the beneficiaries are an uncertain and indefinite 
class of persons described in general, often fluctuating 
and changing in their individual numbers. Where a 
Hindu directed by his will that the executors should 
apply a sum of money to the relief of any poor and 
deserving Karan family or families or individuals in 
shape of necessaries for life in times of distress, medical 
or educational aid, help for marriage of daughter and 
such other deserving cause, 

Held, that the charitable bequest was operative since 
the words were sufficiently certain and descriptive to 
indicate the class of persons whom the testator intended 
to benefit. {Fazl AH and Scroope, JJ,') NakSHE- 
tramali Dei v, Braja Sunder Das. 6 l.R. (Pat.) 
290 (2) = 146 I.C. 865=12 Pat. 708-AXB. 1933 
Pat. 647. 

-■ 'V alidity of — Essentials — Property acquired by 
offerings made to spiritual head-^T rust-deed in respect 
of— Provision that trustees were to follow his directions 
— legality of trust. 

If a trust is to be valid and enforceable according to 
law, certain material matters must be ascertainable. In 
the first place it is material to ascertain the author or 
authors of the alleged trust. Next the intention to 
create a trust must be indicated by words or acts w’ith 
reasonable certainty. The purpose of the trust, the trust 
property, and the beneficiaries must be indicated and 
in such a way that the trust could be administered by 
the Court if the occasion arose. Where the properties 
which are the subject-matter of an alleged trust were 
acquired by means of offerings made to a spiritual head 
by the followers of a certain faith and the trust deed 
executed by the spiritual head along with certain others 
provides that the trustees are to act in accordance with 
the directions of the spiritual head for the time being 
and that his mandates should be paramount and abso- 
lute in all matters referred to therein. 

that the followers of the faith when making 
their gifts to the spiritual ^head can^^ot be supposed to 
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TETTST— Validity of, 

have intended to create any trust and that the provisions 
oi the trust deed are wholly inconsistent with any inten- 
tion on the part of the spiritual head to alter his 
position as such or to divest himself of the control of the 
properties and that therefore it cannot be treated as a 
title deed creating a legal trust, even though the offer- 
ings by means of which the properties were acquired, 
were not only for the personal use of the spiritual head 
but also for the advancement of the taith. (S/r 
Lancelot Sanderson,) CHHOTABHAl v, JNAN CHAN- 
DRA Basak. 62 I. A. 146-67 All. 330-39 C.W. 

N. 866-42 L.W. 188 = 1935 A.L J. 775 = 37 Bom. 
L.B. 567-1935 ftC.W.N. 626 = 1936 A.V/.B. 677= 
1561.0.409=7 E.P.O. 201 = 1936 O.WN 627 = 61 

O. L.J. 286-AI.R. 1935 P.O. 97 = 69 M.L.J. 1 
(P.O.). 

—Validity of — Uncertainty of ok ject — Bequest for 
Dharmath and two other valid objects, which are 
joined — Validity of. See HINDU LAW — WILL. 
14 Lab. 827. 

Miscellaneous. 

■ - "Miscellaneous — Decree against heirs of testator— 
Interest conferred by will on idol — Non-representation 
—Effect. See DECREE— VALIDITY OF. A.I.B. 1931 
Cal. 782. 

Miscellaneous — Shares settled on trust — Pay- 
ment by company — Income or corpus — Rights of life- 
lenants and remainderman. See COMPANY — SHARES. 

A.I.R. 1930 P.C. 302=60 M.L.J. 320 (P.O ). 

TYPED DOCUMENTS. See EVIDENCE ACT, S. 45. 
TRUSTS ACT (II OP \%%2)--Applicabtliiy--Dts^ 
tricts in Kan goon. 

The Trusts Act applies only to Rangoon and does not 
apply to the districts ; but still the principles enunciated 
therein can be applied to cases coming from the districts. 
{Ba U and Mackney^ //.) U TUN AUNG v, Ma , 
ThaiNu. 166 1.0.326 (2) =7 R.R. 394=A.I.R. j 
1935 Rang. 44. | 

- — Appotnttnent of new trustees — Compromise — j 
Interference by Court, j 

The provision for the appointment of new trustees 
contained in th*^ compromise in case the continuing , 
trustees do not agree (as required by the will) is clearly 
an addition to the will of the testator and no such pro- ' 
vision can be validly added, nor can the trustees dele ■ 
gate the powers conferred on them by the will. It was ■ 
therefore held necessary in view of the deadlock which 
had arisen, to resort to the pow'ers of the Court. ' 
(^Monroe, J.) MaNOHAR LaL, In re, 164 LC. 364 . 
= 7 R.L. 654 = A.I.R. 1934 Lab. 331. 

S. 1 — Appltcabtlity — Raddimazaltm fund. 

The “raddiiiiazalim” fund is an endowment parUy 
public and partly private for religious and charitable 
purposes and hence the Trusts Act (1882) will not apply 
to it. 3 Luck. 521, Rel. on. (^Smith, J.) MAHOMED 
Sadiq Ali Khan v. Kazim Ali Khan. 9 Luck. 
507=1501.0 193=6 R.O. 619=11 O.WN, 323= 
A.I.B. 1934 Oudh 118 (2). 

S. 2^Trust — Meaning — Declaration of trust — 

IVhat amounts to. 

In 1800, the Nawab of Surat was, under a treaty en- 
tered into with the British Government, granted a poli- 
tical pension. The last of the Nawabs died in 1842 
without male issue. He left only a daughter w’ho had 
two daughters. The pension was however continued in 
favour of the two grand daughters, the daughter having 
died in the meanwhile. One of the two grand-daughters 
died in 1887 and that event gave rise to rival claims. 
Instead of paying the whole of it to the surviving grand- 
daughter, the Government took half of it, and after pav- 


TBUSTS ACT (1882). S. 6. 

Ing a portion of it to some of the descendants of the 
deceased, directed that the balance of the accumulated 
fund should be *‘paid into a trust fund and invested 
as a nucleus of Provident Fund for the benefit of the 
children on lapse of the pension.” The fund was held 
by the Accountant-General, no trustees being appointed. 
In a suit for administration and distribution of the 
! fund in question, 

Held, that the fund was not constituted a “trust 
fund,*' and that the use of the words “trust” and 
“trust fund" did not have the effect of creating a trust 
by declaration or giving it a technical jural character; 
and that the Accountant General who held the fund 
! was not a “trustee” but the agent or cashier of the 
Government under whose orders he*acted. {Murphy 
and Barlee, JJ.) NaSIRUDDIN AHMED KhaN v. 
Secretary of State. 160 I.O. 846=8 B.B, 282 ~ 
37 Bom.L.B. 763= A.I.R. 1936 Bom. 439. 

I —8. 6 — Creation of trust — Absence of registered 

' instrument — A.quisition of right by Prescription, 

Although it is not possible to create a trust in respect 
1 of immovable propeity without a registered instrument, 

1 twelve years* enjoyment by the beneficiary will in general 
I confer a prescriptive right. {Ntamatullah, /.) RaM- 
; CHANDRA V. JAITHMAL. 4 A.W.R. 676 = AXR. 

I 1934 All. 990. 

■ S. 6 — Trust — Creation of — Employees* Death 

! Benefit Fund — Funds payable to children on death — 

! No disposing power to the member — -Valid trust — 

I Ownership of the interest of the deceased transferred to 
I the trustees. See C. P. CODE, S. 60— BENEFIT FUND. 

I 33Bom.L.R. 720=A.I.B. 1931 Bom. 300. 

-S. 6, Proviso — Deed of gtft’-Declaration of 

trust by donee not registered — Admissibility of. 

Where a deed of gift is executed in favour of a 
person and registered and on the same day, the donee 
executes a declaration of trust specifying the objects of 
the trust and reserving a power of revocation with the 
donor, the declaration of trust is admissible in evidence ' 
even though not registered, because the terms of S. 5 
are not applicable where they would operate so as to 
effectuate a fraud, {^Beaumont , C /.) RAM CHANDRA 
Shankar v. Anandibai I.R. 1932 Bom. 304 = 137 
I.C. 680 = 34 Bom L.R. 218 = A.I.R. 1932 Bom. 188. 

Ss. 6 and 8 — Un^^egistered contract to sell inter • 

est under settlement of immovable property — Creation of 
trust. 

X contracted on certain terms to sell to a person as 
trustee for a company to be formed, among other assets 
the interest of Y under a settlement of immovable pro- 
perty, which X had acquired from F by a registered 
deed of transfer. This agreement was adopted by the 
I company after its incorporation and the trustee was 
I discharged from all liability thereunder. X was the 
I managing director and in .substance the proprietor of 
the company. Under the settlement, Y was entitled to 
‘a vested right in the income, contingent rights in the 
' corpus” of the settled property. No registered instru- 
ment of transfer was executed by X in favour of the 
company in respect of this property. It was contended 
' that a trust was created of which X was the trustee and 
1 the company the beneficiary. 

' Held, that on the facts X did not indicate with rea- 
sonable certainty by any woi'ds or acts an intention to 
! create a trust as required by S. 6 of the Trusts Act and 
j further the interest of Y under the settlement was a 
I beneficial interest which could not be a subject-matter 
I of trust under S. 8. {Page^ C.J* and Mya Bu, J,) 
I OFFICIAL ASSIGNEE V. MOOLA SONS, LTD. 12 
[ Bang. 689 = 154 I.O. d«7 B.B. 274=A.I.B. 1936 
. Banff. 84. 
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TBXTSTS ACT (1882), S. 6. 


. TEUSTS ACT (1882), S. 23. 


— — S. 6 — Vesting of property — Terms of deed — 
Right of trustee to sue for possession. See DEED — 
Construction-~Tr\jst. A.I.E. 1934 Lah. 307. 

— -S. 8 — Scope — Trust upon trust — Trust not a 
trust of mere beneficial interest. 

What S. 8 forbids is a trust upon a trust, a trust of a 
mere right of the beneficiary to proceed against the 
trustee. K by his will directed his trustees to appro- 
priate the proceeds of certain shares of the Bank of 
Bombay to each of his five children (one of whom was 
named to pay the income of the shares to the child 
during his or her life and after the deceased of such 
child, to hold the share appropriated to him or her in 
trust and equally divide the same among tho issue of 
such child. daughter of who died during lifetime 
of B made a will by which she made a trust of the pro- 
perty which she would have received on her mother^s 
death under K's trust deed. 

fields that the trust was not a trust of a mere benefi- 
cial interest, that it was a trust of the actual property 
given by the will of to receivable by her on the 
death of her mother and that the trust was a valid one. 
(^Beaumont, C, J. and Blackwell^ /.) PESTONJI JaL- 
BHOY V, JALBHOY JEHANGIR. 150 I.O. 474 = 6R.B. 
428»36 Bom. L.B. 42==A.l B. 1934 Bom. 64. 

'8. 11 — Powers of Court — Scope of — Will confer- 
ring contins^ent interest on grand -daughter — No provi- 
sion for expenses of her marriage — Payment by trustee 
for such expenses^ if can be sanctioned. 

Where the Court is called upon to authorise the 
trustees to do an act or incur an expenditure, which the 
trustee himself has no power to do, the particular con- 
tingency not having been anticipated or provided for by 
the testator and the consent of the beneficiaries cannot 
be obtained by reason of their being minors, it is open 
to the Court to ascertain the paramount intention 
expressed in the will and to consider if the act to be 
done by the trustees can properly be read as subordinate 
to such intention and sanction, on behalf of all the par- 
ties interested and if beneficial to them, the act being 
done by the trustees. So where a deed of trust executed 
by the testator disclosed a paramount intention to bene- 
fit his grand daughter who had a contingent interest in 
it; the Court nfay allow the trustee to expend a reason- 
able amount for the expenses of her consummation cere- 
mony, though the deed made no provision for any inter- 
mediate payment except by way of maintenance. But 
expenses of litigation incurred by the widows who had 
only a life interest under the will cannot be allowed. 
{^Ramesam and Mockett^ //.) RaJAGOPALA GraMANI 
z/. Baggiammal. 66 Mad. 608 = I.R. 1933 Mad 
187=142 I.O. 108 = 37 L.W. 137 = 1933 M.W.N. 60 
=A.I.B. 1933 Mad. 242 = 64 M.L J. 235. 

■ -S. 19 — Suit for breach of trust — Accounts — 
Veracity, 

In a suit for the breach of trust against the trustees 
where the plea is that the trustees have not maintained 
proper accounts or furnished them to the beneficiaries, it 
is not suflicient to show that the account was not regu- 
larly and correctly kept from day to day, but was mostly 
written up for the purpose of being produced in Court. 
What is more important is the question whether the 
account as far as it goes can be shown to be untrue in 
the sense that the actual receipts are not entered or the 
expenditure entered is fictitious or excessive. Thus the 
faults in the mode of account keeping are to be distin- 
guished from the faults involving dishonestly or mis- 
conduct. {Pisndalai and Curgenven^ //.) TlRU- 
NARAYANA PILLAI v, MANICKAVACHAGAM CHETTI- 
AR. 40 L. W. 122 = 1934 M. W.N. 460 = 156 1.C. 359 


= 7E.M.669=A.I.R. 1934 Mad. 448=67 M.L.J. 

I 222. 

I S. 19 (b) — Member^ of caste — Right to inspect 

caste documents. 

Every member of a caste is at all reasonable .times 
and on proper demand entitled to full and free inspec- 
tion of all account books, papers and vouchers relating 
to the rnanagement of the trust pioperties in the defend- 
ants* possession. {^Beaumont ^ C, J,^ Rangnekar and 
Nanavati, //.) NaGINDAS NakaNDAS v. SOMNATH 
Premchand. 66 Bom. 242=1 R. 1932 Bom. 266 = 
137 1.0 461=34 Bom. L.R. 343= A.I.R. 1932 Bom. 
122 (F.B.). 

- S. 20 — Investment — Purchase of house — If 

authori sed by S, 20. 

The money invested in the purchase of a house is not 
an investment authorised by S. 20 of the Trusts Act. 
(^Beasley, C, J, and Bardswell, /.) IMPERIAL BANK 
OF India, Madras v, Krishnamurthi. I. r. i933 
Mad. 411 = 38 L. W. 119 = 144 1.0. 479 = A.I.R. 1933 
Mad. 628 = 65 ML. J. 471. 

— S. 23 — Interest — Liability to account. 

An accounting party not rendering accounts properly, 
but retaining trust moneys (such as the unpaid purchase- 
moneys clue by the trustees on the several Lenami pur- 
chases) in their hands must pay interest even if the 
debt by its nature does not carry interest. {Pandalat 
and Curgenven, J J,) TiruNARAYANA PiLLAI v. 

Manickavachag^m Cheti'iar. ir>61.0. 369=7 R. 
M. 669 = 40 L.W. 122 = 1934 M. W.N. 460= A. I.B. 
1934 Mad. 448 = 67 M.L.J. 222. 

— — S. 23 (a) — Mar / 1 age settlement by way of trust 
— Unauthorised invest me/it — Liability of trustee, 

I The object of a marriage settlement by way of trust 
j is to protect the beneficiary against herself; and merely 
‘ because the beneficiary happens to know that the trust 
fund or any part thereof is to be invested in a particular 
manner and consents thereto, the trustees are not 
I absolved from liability under S. 23, Trusts Act, unless she 
concurred or acquiesced in the breach with full know- 
ledge of the facts of the case and of her rights as against 
the trustee. The onus is on the trustees, so soon as it is 
established that a breach of trust has been committed, to 
satisfy the Court that the plaintiff concurred or acquiesc- 
ed in the breach of trust with full knowledge of the 
facts of the case and of her rights as against the trustees. 
{PagCy C, J, and Ba (/, /,) FURHA KhoTOON ARON 
V, E wSadka. 166 1.0.678 = 8 R.R. 21=A.I.R. 1936 
! Rang. 146. 

1 S. 23 (f) — Breach of trust — Trust property 

j employed in trade — Liability to account — Rate of 
1 interest, 

' Though it may not be necessary in the absence of an 
express provision in the statute, for the guardian to 
obtain the sanction of the Court before making a loan 
or other investments of the ward’s funds, he is bound to 
act honestly and faithfully and exercise a sound discre- 
tion such as men of or dinary prudence and intelligence 
use in their own affairs. i^See S. 27.) But the making 
of a loan by a guardian without security is a breach of 
his official duty and the borrower if cognisant of his 
breach of duty becomes a trustee of the money and the 
ward may at his election hold the guardian and borrow- 
er accountable as joint and several trustees, Corpus 
Juris, Vol. 28, page 1143.) S. 23 of the Indian Trusts 
Act provides that where a trustee commits a breach of 
trust and the breach consists in the employment of the 
trust property or the proceeds thereof in trade or busi- 
ness, he is liable to account at the option of the benefi- 
ciary either for compoiyid intereri (with half yearly 
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TRUSTS ACT (1882), S. 23. 

lestb) at 6 per cent, or for the nett profits made by such 
employment. The rate fixed in that section though the 
Act is not in force in Mysore may be considered as a 
proper rate of interest payable in respect of the breach 
of trust by the trustee. i^Dorauwami lyer^ C. /. and 
Srtmzasa Iyer, /.) AHMED SaB v. LAKSHMANA 
Seity. 11 Mys.L.J. 480. 

■ — S. 23 (f ) and 88 — Applicability — Mahomedan 

family— Ancestral trade— Trade carried on by eldest son 
for benefit of the family— Fiduciary relationship— 
Advantage gained — Managing member bound to hold 
for the other members of the family. See MaHOMEDAN 
Law— Joint Family— Manager. 64 Mad. 643= 
A.I.B. 1931 Mad. 663 = 61 M.L.J. 139. 

S. 23 (f) — Breach of trust — Account to be taken. 

In a suit for breach of trust the account to be taken 
must be a common account which will give the benefi- 
ciaries liberty to surcharge and falsify, but not an 
account on the footing of wilful default. (^Pandalat 
and Curgenven, //.) TiRUNARAYANA PILLAI v. 
Manickavachagam Chettiar. 40 L.W. 122=166 
XO. 359 = 7 R.M. 669 = 1934 M.W.N. 460=A.I.R. 
1934 Mad. 448 = 67 M.L.J. 222. 

S. 23(b)— Mutawalli — Claim against — Interest 

on — Beneficiary entitled to interest on equitable ground 
— Position of quasi trustee. See MAHOMEDAN LAW — 
Wakf— Mutawalli. 55 All. 164 = 1933 A.L.J. 21 
= A.I.R. 1933 All. 186. 

— — S. 26 — Gross negligence of one trustee — Liability 
of codrustees. 

Trustees are liable nat only to account for the moneys 
that have actually come into their hands but also for 
moneys which might have come into their hands if they 
had acted with due deligence and without gross negli- 
gence and in all cases they would be liable for the result 
of their gross negligence. But where there are a number 
of trustees and there is such disunion among them that, 
however much a trustee or trustees are honest, diligent 
and willing to discharge their duty, it is practically 
impossible to carry on the management properly, the 
diligent trustee should not under such circumstances 
be made liable as for gross negligence or wilful 
default ; and he cannot be made jointly and severally 
liable for the loss occasioned by the gross negligence 
or the other trustees. {Bamesam and Cormsh. J J.) 
Vasudevan ADISERPAD V. Bhawadasan Nambu- 
DIRI. 67 Mad. 316 = 148 I.O, 1166 = 6 R.M. 586 
«1933 M.W.N. 1433 = 38 L.W. 902= A.I.R. 1934 
Mad. 116. 

— S. 32 — T rusted s right of indemnity — Creditor 
whether can be subrogated — Decision in execution — Sale 
of trust property. 

In order that a creditor may obtain the relief of subro- 
gation to the trustee’s right of indemnity (I) the plaintiff 
should sue the trustee as a trustee ; (2) under O. 31, 
R, 2, C. P. Code, all the trustees should be represented ; 
(3) the parties beneficially interested should be represent- 
ed; and (4) indemnity and subrogation to that right 
should be claimed. The right of subrogation can be 
determined in the suit by the creditor against the trustee 
but not in execution. 

Quaere, whether a Court in enforcing the right of 
indemnity against any trustee will allow actual sale of I 
the trust property in execution. (Ameer Ali, /.) 
Mackintosh burn, Ltd. v. Shivakali Kumar. 6 
R.O. 554 = 149 1.0. 282=60 Oal. 801 = A.I.B. 1933 
Cal. 668. 

S. 34 — Application under — Order dismissing — 

Appeal. See APPEAL— COMPETENCY— TRUSTS ACT. 

11 O.W.N. 163r=A.I.B. J036 Oudb 72. 


TBUSTS ACT (1882), S. 69. 

S. 34 — Right to trusteeship — Remedy for decla- 
ration — Suit under S. 92 (1), C. P. Code, not an appli- 
cation under S. 34 or 74 — Trusts Xct. See C. P. CODE, 
S. 92— Applicability. A.LB. 1934 Oudh 118 (2). 

S. 37 — Possession of property — Duty of trustee. 

Trustees are not authorized to give possession of pro- 
perty comprised in a trust for sale before receiving the 
purchase- money. (Pandalai and Curgenvhi, //.) 
TiRUNARAYANA PiLLAI V. MANICKAVACHAGAM 
CHETTIAR. 40 L.W. 122 = 155 I.O. 369 = 7 R.M. 669 
= 1934 M.W.N. 460=A.I.R. 1934 Mad. 448 = 67 M^ 

L. J. 222. 

— S. 44 — Joint trustees — Death of one — Right of 
surviving trustee to administer estate* 

Where two persons were appointed trustees and the , 
deed further provided that the trustees shall conduct all 
proceedings jointly and that if any difference arose 
between them they should settle it in a particular 
manner. 

Held, that on the death of one of the trustees, the 
surviving tiuatee had the power to continue to adminis- 
ter the estate. (Curgenven, /.) RAGHAVACHARIAR v. 

Chakrapani Naidu. 1932 M.W.N. 297. 

8. 47 — Appointment of managing trustee-^ 

Whether amounts to delegation. 

The appointment of a managing trustee does not in- 
volve any legal question of the trustees delegating their 
powers to others. (Wallace, J.) ShaNMUGA MUDALI 
V. Arunagiri Mudali. I.R. 1932 Mad. 910 = 140> 
1.0.443 = 1932 M.W.N. 1311 = 36 L.W. 669= A.I.R. 
1932 Mad. 658. 

-8. 47 — Investment in house property — House* 
building — Approval by directors — Procedure. 

House-building does not mean the same thing as 
purchase of house property. Hence where the directors 
of an insurance company are .authorized to invest the 
policy-holders’ trust fund in the purcha'*e of house 
property, they are not entitled to invest money in con- 
struction of a building and a resolution, even if passed 
unanimously, by the directors to invest in constructing a 
building is ultra vires. Where the rules regarding the 
administration of policy holders’ trust fund in an Insur- 
ance Company authorize the directors to purchase house 
property if there is a unanimity of opinibn among them, 
such unanimity is necessary not only as regards the 
amount to be spent but also as regards the property to 
be purchased. And the duty of deciding which property 
is to be purchased cannot be delegated to a committee 
but must be decided unanimously by the directors. 
(Madhavan Nair and Jackson, //.) UNITED INDIA 
Life Assurance Co., Ltd. v. Krishna Rao. 7 R. 

M. 296 = 1934 M.W.N. 446 = 39 L.W. 779=A.I.R. 
1934 Mad. 411=67 M.L.J. 336. 

——8. 48 — Joint trustees — Death of one trustee — 
Right of surviving trustee to administer estate* 

The provisions of S. 48 are made only to control the 
conduct of the trustees so long as they are both alive, 
they are not framed for the purpose of arranging what 
should ensue upon the death of either of them. The 
surviving trustee can administer the trust even though 
the trust deed contains provisions regarding joint 
management during their lives. (Curgenven, y.) 
RAGHAVACHARIAR v. ChaKRAPANI NAIDU. 1932 
M.W.N. 297. 

8. 69 — Applicability — Life insurance policy*^ 

Benefit reserved for wife — Suit to enforce* 

The plaintiff’s husband had insured his life for her 
benefit with a certain Company at Calcutta. The busi- 
ness of the said Company was subsequently taken over 
by the defendant company. The insured subsequently 
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obtained a loan from the defendants and he later on 
surrendered his policy on receipt of a certain amount. 
After her husband’s death the plaintiff sued to recover 
the insurance amount on the ground that a trust had 
been created in her favour. She states that the Official 
Trustee had refused to move in the matter unless she 
furnished funds. 

Held^ that the contract having been completed in 
Calcutta the proper person to sue was the Official 
Trustee of Bengal. 

Held^ further^ S. 59 of the Trusts Act had no applica- 
tion because it was not shown that the execution of the 
trust had become impracticable or that the Official 
Trustee had disclaimed trusteeship. (Madhavan Natr 
and Reilly^ //.) LAKSHMI AMMAL v, SUNLIFE 
Assurance Co. 67 Mad. 536 = 1934 M. W.N. 663 = 
161 I.C. 112 = 7 R.M. 87=89 L.W. 379-A.LR. 
1934 Mad. 264 = 66 M.L.J. 667. 

S. 62 — Power to order conditional re-sale. 

Under S. 62 the Court has no power to make an 
order directing a conditional re-sale, conditional on such 
sale producing a higher price than that for which the 
trustees themselves brought. (Pandalat and Cnrgenven^ 

//.) Tirunarayana Pillai V, Manicka 
VACHAGAM CHETTIAR. 40 L.W. 122 = 166 I.C. 369 = 
7 R.M. 669 = 1934 M.W.N. 460=AI.R. 1934 Mad. 
448 = 67 M.L.J. 222. 

S^. 63 and 64 — Applicability — Negotiable 

instrument — Suit for declaration of benami — Main- 
tainability, 

A suit for a declaration that a person is only in the 
position of a trustee towards the plaintiff will lie even in 
the rase of negotiable instruments. {Beasley^ C,/., 
Varadachariar and King, JJ,) VeNKATARAMA 

Reddiar V, Valli Akkal. 58 Mad, 693=163 I.O. 
944=7 R.M. 384 = 1936 M.WN. 1 = 41 L.W. 16 = 
A.I.R. 1936 Mad. 181 = 68 M.L.J. 81 (F.B.). 

S. 63 — Investment of chat tty funds with co^ 

trustee — Liberty to co-trustee to use the moneys — Adjudi- 
cation of trustee — Doctnne of tracing— Limits of— 
Book adjustment. 

Where a trustee is authorized by the terms of the 
trust to invest the trust moneys in his own business and 
directed to pa^ interest thereon and the moneys are so 
utilised, the trust is not entitled to follow up the money 
into the assets of the trustee after he becomes an insol- 
vent. AH that the trust is entitled to in such a case is 
to rank as an ordinary creditor of the trustee. The 
consequence of the liberty so conferred upon the trustee 
is to convert the object of the trust from a particular 
sum of money into a personal obligation to pay on the 
part of the trustee. Subject to this modification, the 
trust still subsists. But the claim of the trust on the 
trustee rests on his personal obligation and can stand on 
no higher footing than that of the other ordinary credi- 
tors. 33 Mad. 154, Foil. ; 59 M.L.J. 718, Not Foil. 

Quaere,— li the doctrine of tracing applies at all to 
cases of authorized conversion. Tracing is a claim in 
rem — not in personam. This distinction affords an index 
to the necessary limits of the doctrine of tracing. It 
may be in most cases sufficient for the cestui que trust to 
show that the trust moneys have found their way into 
the assets of the trustee and the trade assets of the 
trustee have, no doubt, been for purposes of the doctrine, 
treated as a single entity, with an identity enduring 
throughout every phase and transformation and taking 
its latest form in whatever may ultimately remain of 
those assets at the time of the insolvency. But the very 
nature of the doctrine of tracing makes it a rebuttable 
presumption and it must be open to the competing 
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i claimants to show that the particular sums of money 
constituting the available assets are not, and in fact 
could not, possibly form part of the trust moneys. (52* 
Mad. 9l9; 59 M.L.J. 7l8 and English case law referred 
to.) ^ It is immaterial for this purpose if the trustee 
received the trust moneys by a settlement of accounts — 
and not tn specie. It only avoids the fiction of a pay- 
ment and repayment but it is none the less equivalent to 
payment in cash. In re Hallett dr» Co, : Ex parte Blane, 
(1894)2 Q.B. 237, Dist. {Curgenz/en and Bhashyam 
Ayyangar, //.) NagAPPA CHETTIaR v, OFFICIAL 
Assignee of Madras I.R. 1931 Mad. 817=134 
I.C. 161 = 1930 MW.N. 1077 = A.I.R 1931 Mad. 
261 = 60M.L.J. 366. 

S. Tracing— Right of— Trust— Proof of— 

Mere proof of deposit insufficient, 

|t is not suffic^nt for the creditor of the insolvent 
merely to prove a deposit with the insolvent to be 
entitled to a charge on the assets of the insolvent. He 
must prove a deposit with the insolvent for a definite 
purpose. (Bardswell, J.) SaTYAMMA f/. OFFICIAL 
Receiver, Krishna District. 6 1 R. (Mad.) 303= 
146 I.O. 699 = 38 L.W. 891 = A.I.R. 1933 Mad. 917. 

Ss. 63 and 66 — T racing — Trust money invested 

in trustee's business with authority of other trustees — 
Firm becoming insolvent— Right of cestui que trust to 
follow. 

The trustees of a trust fund appointed one of them- 
selves, a firm in Calcutta, to manage the affairs of the 
fund, the firm acting through its agent in Calcutta. 
Funds were received by the firm on behalf of the trust 
and placed to the credit of the trust in the account 
books and credited with interest, the money being clearly 
utilized by the firm in its own business with the appro- 
val of the other trustees. The firm became insolvent. 

Held^ (1) that the relationship between the trust and' 
the firm was not one of creditor and debtor ; (2) that 
the right of the beneficiary to follow the trust money did 
not depend upon the act of the trustee being wrongful 
one ; (3) that trust money invested in the business could 
be traced within the meaning of S. 63, Tiusts Act, to 
the eventual assets of the business; (4) that the doctrine 
of tracing was not affected by the fact that moneys were 
invested in their own business with the authority of the 
other trustees. The only effect of such authority was to- 
save the trustee from wffiat would otherwise be a breach 
of trust ; (5) that the moneys must be taken to have 
remained as part of the assets of the insolvent’s business 
and to have been there from the date of the insolvency; 
and (6) the beneficiary, i.e , the trust, was entitled at all 
times to a charge upon such assets in the hands of the 
firm. A.I.R. 1933 P C. 148 and In re Halletfs Knatch- 
bull v. Hallet, 13 Ch.D. 696, Foil. {Beasley^ C,/, and 
Madhavan Nair, /.) VeERAPPA CheTI'Y v, OFFI- 
CIAL ASSIGNEE. 161 LC. 891 = 8 R.M. 889=A.I.R 
1935 Mad. 686. 

— — Ss. 63 and 66 — Trust amount invested in 
trustee's business — T rustee becoming insolvent — Assets 
are subject to charge of trust. 

Where a certain amount is a trust in the hands of the 
trustees to be invested in their business and is so invest- 
ed, it must be taken to have remained a part of the 
assets of that business and to have been there at the 
date of their insolvency, the beneficiaries being entitled 
at all times to a charge upon such assets in the hands of 
the firm. Upon the insolvency of the trustees the assets 
no doubt pass to the Official Assignee but they,j^s 
subject to the charge. 13 Ch. D. 696 and 4 De, 

& G. 372, Rel. on, {^Sir George Lowndes,) OFFH^AL 
assignee of Madras v, Krishn^ji Bhat. 60 t.A, 
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203-66 Mad. 670 - 37 O.W.N. 713-1938 M.W.N. 
676-67 O.LJ. 433=36 Bom.L.B. 766-1933 A.L J. 
637-I.B. 1933 P.0. 138-143 1 0 162 - 37 L.W. 780 
- A.IB. 1933 P 0. 148-66 M.L.J. 1 (P.O.). 

8. 64 — Pledge of goods — Pawnor being in posses- 
sion — Third party’s legal rights not known — Right of 
pledgee — Pledgee advancing money bona fide, protected 
under S. 64, See CONTRACT— THIRD PARTY. 60 
Cal. 262- A.I.B. 1933 Cal. 366. 

— — S. 66 — Appitcabiltty — Money advanced for speci- 
fic purpose — Frustration of object — Insolvency — Right 
to follow trust money — Election to pursue remedy as 
creditor — Effect, 

A deposited a sum of Rs. 1,000 with IC, Co, in antici- 
pation of executing an agreement of sub agency. The 
agreement was never executed but the amount remained 
with the company who paid interest on it. A subse- 
quently filed a suit to recover the Amount from the 
company and pending the suit the company were adjudg- 
ed insolvent. A obtained a decree and later on sought 
to follow the amount due to him into the general mass 
of assets in the hands of the Official Assignee. 

Held, that the company held the money in trust as 
the purpose for which it was advanced had not been j 
fulfilled and A was entitled to a charge on the general 
assets. 

Held, kozuever, that the effect of the claimant recover- 
ing a judgment for the amount of the debt was either to 
extinguish the charge or at any rate to make it unenfor- 
ceable because of O. 2, R. 2, C. P. Code. ^Beaumont, 
C, /. and Rangnekar, /.) OFFICIAL ASSIGNEE OK 
BOMBAY V, ABDUH HaYEE. 58 Bom. 67 = 35 Bom. 
L.E. 946-6 I.B. (Bom.) 175 (2) -146 I.O. 984 = A.I. 

B. 1933 Bom. 437. 

S. 74 — Right to trusteeship — Suit under .S. 92, 

C. P. Code, the proper remedy. See C. P. CODE, S. 92 
—APPLICABILITY. A.I.B. 1934 Oudh 118 (2). 

S. 78 (c) — Trust for creditors — Revocation, 

The vendor directed his vendee by deed to pay off his 
creditors out of the price due to him and get him 
receipts. 

Helds that a tiust for creditors was not constituted. 
Held, further, that so long as it was not communicat- 
ed to the creditors, the trust, if any, could be revoked. 
KShadi Lai, C.J. and Broadivay, /.) GURDIT SiNGH 
2^ CHUNi Lal. I.B. 1931 Lab 868-1341.0. 100- 
32 P.LB 876-A.I.B. 1932 Lah. 66. 

8. 81— Money deposited by Anglo-Indian in 

Central Provinces in joint names of himself and his 
— Presumption of advancement. See BeNAMI — 
PRESUMPTION— Adv.^ncement. A.I B. 1933 Nag. 
337. 

3 33 — Defendant alleging possession as muta- 

walli — No wakf proved— Right of owner to recover 
property. See ADVERSE POSSESSION — TRUSTEE. | 
1935 A.W.R. 493= A I.B. 1935 All. 458 (1) i 

S. 88— Applicability— Mahomedan family — j 

Ancestral trade carried on by eldest son with the shares ' 
of minor members — Fiduciary lelalionship — Liability ' 
to account— Advantage gained— Manager bound to ' 
hold for the other members of the family. See MaHO- I 
MEDAN LAW— JOINT FAMILY— MANAGER. 64 Mad. ! 
643-A.IB. 1931 Mad. 653-61M.L J. 139. 

8. 88 — Contract produced by undue influence — i 

Vendee in possession — Account for mesne profits — | 
Period of. See SPECIFIC RELIEF ACT, S. 35. 59 I. 
A. 147=7 Luck 64 = 62 M L J. 461 (P.O.). 

8. 88 — Partnership — Surviving partner — Liabi- 
lity to account regarding continuing business. See 
CONTRACT ACT, S. 263— CONTINUING PARTNER. 53 
.All. 479 = AXB.,.1931 All. 327. 


TRUSTS ACT (1882), S. 90. 

■' — 8. 88 — Person taking management of estate of 
deceased contractor — New contract obtained from 
Government — If addition to estate': 

The defendants* respondents took over the manage- 
I ment of the estate of M, a Government forest contractor, 

! soon after his death, and later, when they had obtained 
letters, carried on its administration and obtained a new' 
contract from Government. 

Held, that they occupied a fiduciary position when 
they did so and that the new agreement n^ust be treated 
as a graft or addition to the estate of M, 

Held, further, that even assuming that they had 
obtained the renewal of the contract in their personal 
capacity, still it would obviously be contrary to public 
policy to allow them to retain the benefit for themselves, 
since it was clearly their duty to obtain it in the interest 
of all persons interested in the old agreement. U 
and Mackney, //.) U TUN AUNG v. U THAI NU. 
166 1.0. 325 (2) = 7 R.B. 394 = A I B. 1936 Rang. 44. 

-S. 88 — Pleader and client. 

Where a pleader has not obtained an advantage over 
his clients by using his confidential position, he does not 
become a trustee within the meaning of S. 88 (^Mukerji 
and Gtiha, //.) AMRITA LaL BaISYA v, PraTAP 
CHANDRA Chakravarty. I.R. 1931 Cal. 417=130 
I.C. 897-62 C.L.J. 492-A.I.R. 1931 Cal. 144. 

S. 89 — Scope and effect — Co-debtors — Exercise 

of undue influence by one over another — Latter under- 
taking former's liability to creditor — Creditoi having 
notice of fiduciary lelationship — Right to enforce 
liability. See CONTRACT ACT, S. 16. 68 Mad. 464 
=41 L.W. 228=A.I.B. 1936 Mad. 726-69 M.L.X 
I 104. 

I " S. 90 — Accretions to mortgaged property — Case 

not falling under S. 90, Trusts Act — Subordinate tenures 
acquired by mortgagee for his own benefit — Right of 
' mortgagor to. See T. P. ACT, S. 63. 36 C.W N. 947 
, =A.I.R. 1932 P.C. 199 = 63 M.L.J. 116 (P.O.). 

8. 90 — Applicability —Mahomedan brothers — 

Elder managing for younger — Liabilityjo account, 

A Mahomedan died leaving an adult son and a minor 
I son. The former assumed management of the properties 
' after obtaining succession certificate on behalf of him- 
I self and as guardian of the minor. It v'as found that 
he earned 9 per cent, compound interest on his own 
, moneys while he did not satisfactorily account for the 
j income of the moneys of his minor brother. 

Held, that the elder brother had by his conduct put 
1 himself in a fiduciary relationship with the minor 
, brother and that his liability could be determined with 
! reference to S. 90 of the Trusts Act ; and that under the 
, cin'umstances he was liable to account for the moneys of 
the minor on the footing that thay had earned a unifrom 
rate of 9 per cent, compound interest, {y enkatasubba 
Rao, /.) Peer Mohidken Rowtherz/. asia Bivi, 
16210.739 = 1934 M.W.N 1263 = 7 R.M. 282= 
A.I.B. 1934 Mad. 686 = 67 M.L.J. 563, 

— S. 90 — Co-sharer — Procuring default in payment 
of revenue — Purchase at sale — Duty to reconvey. See 
CO-SHARER— Mutual RELATION. 59 Cal. 180 = 
A.I.B. 1932 Cal. 434. 

——8. 90 — Co sharer — Separate enjoyment of pro- 
perty — Exclusion of other members. 

It is a common practice for one of the co sharers to be 
j in separate possession of part of common land, without 
I objection by other co-sharer, the other co sharers being 
left to their remedy by partition and obtaining compen- 
sation by awrard of the lind of a similar quality. And 
I his possession cannot be considered to be “in derogation” 

I of the rights of the other co sharers within the meaning 
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of S. 90, Trusts Act, the principle of which has no ap- 
plication to such a case. (^Niamatullah and Rachhpal 
Singh, //.) FazaL Husain v, Mahomed Kazim. 
56 All. 582 ^ 1931 A.Ii. J. 514 » 150 I.C. 81 18 R.D. 
374 = 6 B.A. 1027=15 L.B. 466 CBev.) = 4 A.W.R. 
1427 = A I B. 1934 All. 193. 

—3. 90 — Grant of lease to co-sharcrs ’—Lease by 

one tn favour of the other and subsequent mortgage tn 
favour of plaintiff — Renewal of Government lease tn 
favour of the lessee tn possession and grant of occupancy 
rights in ignorance of true rights of parties — T rust in 
favour of plaintiff. 

The Government granted a lease of certain sheri 
lands in 1883 to ilefendants 1 and 2, co-sharers, for a 
period of three years. In 1897 defendant No. 1 granted 
to D1 a lease for ten years. In 1899, D2 mortgaged 
it to plaintiff. In 1901, in execution of a decree against 
D2, the plaintiff purchased the share of D2 and took ^ 
symbolical possession. On the expiry of the lease in i 
favour of Dl, the plaintiff called on him to deliver I 
possession of the moiety but the defendant refused and I 
continued in possession. The plaintiff thereupon brought ! 
a suit to recover possession of the moiety and for arrears 
of rent. Pending the suit, the thirty years* lease by 
Government expired and in 1914 the Government gave 
the suit lands to Dl and granted him occupancy rights. 
The vsuit by the plaintiff was dismissed on the ground 
that in view of the Government grant of 1914 a fresh 
suit was necessary. The plaintiff thereupon brought the 
present suit. 

Held, that (/) the relationship between the parties from 
the date of the expiry of the lease in 1907 was that 
of co-sharers and so no question of adverse possession 


TRUSTEES AND MORTGAGEES POWERS 

ACT (1866), S. 43. 

was a minor at the time of assignment, sued to 
recover her share of the mortgage money collected by 
him. C was aware that the assignment by A was 
neither for benefit nor for necessity. 

Held, that the case was governed by S. 90 of the 
' Trusts Act, that the assignment in so far as it conveyed 
I the share of B being void and ineffectual, C was liable 
i to refund the amount on the principle of money had and 
received and that C being assimilated to the position of 
a co-owner with /?, the latter had a cause of action 
against C. 4l M. 923 Dist.; 37 M. 381; 32 C. 527; 30 
M. 459, Foil.; 39 M. 62, Ref. {Sundaram Cketty, J,) 
Kannusami Chetti V. Rahimat Ammal. 38 L.W. 
539 = 147 I.C. 83 = A.I.B. 1933 Mad. 806 = 65 M.Ii. J. 
548. 

S. 90 — I^inciple — Persons tn the position of 

trustees — Obligation not to i^atn advantage— Lands 
belons^ing to several but held by one. 

The terms of S. 90 are not exhaustive. In the case 
of a trustee, it is an absolute irrebuttable rule that he is 
not to derive any benefit by reason of his position as a 
I trustee, but other persons may be placed in a position 
! resembling, to a greater or less extent, the position of a 
i trustee. In re Biss, (1903) 2 Ch. 40, Ref. Certain lands 
belonging to the respondent and his two nephews were 
acquired by the Government in 1865 and restored in 
1912 to the respondent alone on his paying the amount 
of compensation. The transferees from the nephews 
sued for partition. 

Held, that as the land was ordered to be restored to 
j the ‘original owner’ the respondent held it as a construc- 
live trustee for the benefit of all persons deriving their 


arose; (/;) a co-sharer of an estate as Dl was, was a | 
person who would be subjected to a trust, if the other 
conditions in S. 90 were fulfilled; (///) Dl had obtained 
occupancy rights from the Government by suppre.ssing 
the fact that the rights of D2 in a moiety were still 
subsisting; {iv) as Dl did not have the beneficial interest 
in half of the properties, he must be held to hold the 
same for the benefit of the plaintiff having such interest. 
i^Baker and Wadia, //.) DHARMA KAGHUNATH v. 
Keshav Gunajee. 151 I.C. 1056 = 7 R.B. 106 = 36 
Bom L R. 339 = A.I.B. 1934 Bom. 219. 

—^—3. 90 — Lessee gaining advantage in derogation 
of interest of superior landlord — He holds such advant 
age to benefit of superior landlord. 

A lessee is a qualified owner of the property inasmuch 
as he exercises the power of the landlord during the 
continuance of his lease and can give his consent to 
transfers, and therefore if he gains any advantage in 
derogation of the interest of the superior landlord, he 
holds that advantage for the benefit of the latter. Even 
though the Trusts Act was enforced in the province of 
Bihar and Orissa^n 1913 only and the acquisitions of the 
occupancy right were before the Act came into force, 
the principle enacted in the section applies to rases ' 
before 1913 as it is based upon the principle of justice | 
and equity that no man can take advantage of his | 
position to the detriment of the interest of another, and \ 
if he does, so he will hold such advantage in trust for 
the latter. {^Mohammad Noor and Dhavle, //.) PAR 
MESHWAR RAI v. Ramrudra Prasad. 168 1.0. 162 
= 8 B.P. 178 = A.I R. 1935 Pat. 360. 

— — S. 90 —Mahomedan co-heirs — Debt due to — As- 
signment by one — Debt realised by assignee — Suit for 
recovery of share by minor co-heir— Money had and 
received, 

A mortgage debt due to a deceased Mahomedan was 
fraudulently assigned by his widow, A in favour of C*, I 
who recovered the amount. B, the daughter of A^ who 1 


right from the original owner and that he was bound to 
share the benefit of it wdth the nephews. {fTyabji, /,) 
Babani Soiroo v. Dulba Govind. I.B. 1932 Bom. 
269=137 1.0. 355 = 34 Bom.L.B. 357 = A.I.R. 1932 
Bom. 240. 

— S. 91 — Applicability — Purchase with notice of 
prior contract of — Purchaser holds for benefit prior 
promissee. 

By reason of S. 91 of the Act, the natural result of a 
person purchasing a property with notice of a prior 
contract in another person’s favour is, (hat the purchaser 
holds the property for the benefit of the latter to the 
extent necessary to give effect to the contract. For all 
other purposes and as between the purchaser and his 
vendor, the purchaser is the owmer and that is the reason 
wrhy in such circumstances the decree in a suit for speci- 
fic performance must direct the first purchaser to join in 
execution of the conveyance. {Varadachariar and 
Burn, JJ') SaTHIRAJU v. VENKANNA. 41 L.W 
645 = 1936 M.W.N 186 = 167 I.C. 1056=A.I.R, 1936 
Mad. 333. 

S. 91 — Specific performance of contract — Third 

party affected — Mode of enforcing contract. 

Where specific per ormance of a contract in respect of 
property which has subsequently passed into the hands 
of a third party with due notice of the contract is enfor- 
ced, the law is that the property in question shall pass 
to the person entitled thereto and existing at the time of 
the contract. To such a ca.se the principles of S, 91 of 
the Trusts Act will apply, {Grille. A./.C.) Kashi r/. 
Kanhaiyalal. I.R. 1932 Nag. 73 = 138 I.C. 188 = 
16 N.L.J. 18 = A.I.R. 1932 Nag. 98. 

TRUSTEES AND MORTGAGEES POWERS 
ACT (XXVIII OF 1866). S. 43.— Trust created by 
will — Compromise effected in the matter of appointment 
\ of new trustees — Interference of Court. 

I The provision for the appointment of new trustees 
1 contained In the comproijiise in case/4he continuing trus- 


Q. D. r-ll— 229 
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tees do not agree (as required by the will) is clearly an 
addition to the will of the testator and no such provision 
can be validly added, nor can the trustees delegate the 
powers conferred on them by the will. It was therefore 
held necessary in view of the deadlock which had 
arisen, to resort to the powers of the Court. {Monroe^ 
/.) ManohaR Lal. In re, 164 I.C. 364 = 7 B.L. 664 
<= A.I.B. 1934 Lah. 331. 

UNDER PBOPBIETAEY RIGHTS. 

See (1) B. T. ACT. SS 66. 85. ETC. 

(2) Landlord and Tenant. 

UNDER-TRIAL PRISONER. 

See Criminal Trial— Under-trial prisoner. 

— — Solitary confinement. See Cr. P. CODE (1898), 
S. 114. A.I.B. 1933 All 676 
U. P. AGRICULTURISTS* BELIEF AOT(XXVII 
OF 1934), S. 30 {^2)— ‘"'Court which pLssect the decree** 
— Meaning of. 

It would be most in consonance with the intention of 
the legi^^lature and best conducive «to convenience of 
business to holdt hat “the Court which passed the decree'* 
in S. 30 (2), U. P. Agriculturists' Relief Act, is the 
Court of first instance and not the Court of appeal. Ac- 
cordingly, an application under the section for reduction 
of the amount of interest awarded in a decree, which is 
modified on appeal, must be made to the Couit of first 
instance. i^Sriitastaia and Thomas^ JJ^ PRITHIPAL 
Singh z'. Kaghubar Dayal Shukla. 1936 BD. 
212 ==168 I.C. 427 ==8 B.O. 98 = 1936 O.W.N. 1094= 
A.I.B. 1936 Oudh 6. 

S. 30 (2) — ""Court xvhich pasted in decree ** — j 

Meaning of. 

The words in sub-S (2) of S. 30, “the Court which 
passed the decree,** refer to the trial Court and not to 
the appellate Court. 1935 O.W.N. 1094, Foil. i^King^ 
C,J, and Zia-uhHasan, J ) NlHAL SlNGH v, ShiSHA- 
DHAR SINGH. 1936 0 W.N. 1198. 

U P. ASSISTANCE OF TENANTS ACT (1932)- 
Scope — Omission to give benefit of — Effect — If ground 
for review. See AGRA TENANCY ACT (1926), S. 25l. 
18 B.D.611. 

S. 2 — Scope — Thekadar covenanting to pay rent 

in spite of calamities affecting the produce — Right to 
relief. 

The provisions of S. 2 of Act VIII of 1932 are quite | 
general in their character and relief under the section is 
not based on the ground of any calamity affecting the 
produce of the land. It is a matter of common know- 
ledge that the Act was passed in order to give relief to 
tenants against the abnormal slump in the prices which 
prevailed during the years 1337 and 1338 F. The light of 
a thekadar to relief under this section is not, therefore, j 
affected by a covenant in the kabuliyat, not to claim 
remission on account of any calamities which affected 
the crops or produce. (Sfivastava a fid Zia-ul~ H asan^ 
//.) ZaminAliKhan V, Sankata Prasad 168 
I.C. '714= 8 B.O. 116=1936 R.D. 487=1936 O.W.N. 
1128 = A.I.B. 1936 Oudh 83. 

U. F. COURT OF WARDS ACT (III OF 1899), 
S. 34 — Consent of Court of Wards Withholding — Con- 
diti ns. 

If conditions mentioned in Prov. 1 to S. 34 did not 
exist the Court of "Wards was precluded from withhold 
ing its consent, that is to say, it was bound to grant its 
consent. {Wazir Hasan, C,J and Smith, /.) MT. RaJ 
Rani v. Dwarka Nath Singh. ‘147 I.C. 160=6 B. 
O. 236=10 O.W.N. 1041=A.I.B. 1933 Oudh 491. 

U P. COURT OF WARDS ACT (IV OF 1912), 
S. 10 — Hindu joint family — Entire property taken over 
at instance of fathe^ — Sons whether under disability. 


I U. P. COURT OP WABDS ACT (1012), S. 17. 

A ward with certain disabilities is a creation of law. 
Assuming it is open to a father to hand over the entire 
family property to the Court of Wards without the con- 
sent of his sons it does not follow that the sons them- 
selves would become the wards of the Court so as to be 
subject to the disabilities mentioned in Ss. 37 and 55 of 
the Act. Where they have entered into independent 
contracts they can be enforced as against them if they 
have not been taken over as wards by notification under 
S. 10. {Sulaiman, C./., Mukerji and Banerji, //.) 
Kaulpati Kunwar V, Ram Baran Singh. 64 All. 
964 = IB.1932 All. 613 = 1391 C. 39 = 1932 A.L.J. 
677= A.I B 1932 All. 494 (F.B.). 

S. 11 — Declaration without complying with for- 

malities under S, 8 — If can be questioned in Civil 
Court, 

If a declaration made by the Local Government under 
S. 8 of the Court of Wards Act is wholly without juris- 
diction and outside the scope of the section, it might be 
treated as a nullity in wduch case it can have no legal 
effect. But in all other cases such declarations are final 
and cannot be questioned in any Civil Court on the 
ground of non compliance with any formalities, whether 
directory or imperative. The making of the declaration 
without complying with the formalities laid down in 
S. 8 may be in one sense unlawful, but such an illegality 
would be intra vires and should not be open to ques- 
tion by reason of the bar contained in S. 11. {Srivas- 
tava, /.) The Deputy Commissioner, Kheri v. 
Daya Chand Chaubey. 164 1.0 142=7 B.O. 448 
= 1936 O.W.N. 132= A.I.R. 1935 Oudh 234. 

■"■Ss. 12 and 66 — Scope and effect of — Limitation 
— If affected. 

Under S. 12 the Court of Wards merely assumes 
superintendence of the property of any propriet%>r. The 
estate does not vest in the Court of Wards. The pro- 
vision in S. 55, that the Collector in charge of the pro- 
perty should sue and be sued, in a mere matter of pro- 
cedure and does not effect the law of limitation, {Sulai^ 
man^ C,J, and Mukerji, /.) MuSi iMRAN v, COL- 
LECTOR OF BiJNORE. 148 1.0. 1166= 3 A W.B. 
671=6 B.A. 839 = 1934 A.L J. 803=A.I.B. 1934 All. 
434. 

"" ' ■ S. 16 — Notification under — Effect previously 

existing guardian — Right to custody of minors. 

When the Court of Wards, in pursuance to a notifi- 
cation by the Local Government under S. l5 of U. P. 
Court of Wards Act, assumes superintendence of the 
person and property of minor child of a dbqualified 
(deceased) proprietor, the powers of a guardian, claim- 
ing to be legally constituted as such under an instrument 
by the late proprietor, come to an end, and the Deputy 
Commissoner becomes the legal guardian by virtue of ‘ 
the notification under S. 15. 

Consequently, the refusal of the ex-guardian to hand 
over the minor to the Deputy Commissoner constitutes 
illegal detention justifying the issue of a direction by 
Court under S. 491, Cr. P. Code. {jSrivastava, 
Deputy Commissioner, Gonda v, Mohammad 
Shikoh. 10 Luck. 141 = 7 B.O 40 = 1601.0.706= 
35 Or L. J. 1108 = 11 O.W.N. 803 - 1934 Cr. 0. 1203 ' 
= A.I.B. 1934 Oudh 392. 

S 17 — ""Claim for money'* meaning^Claim for 

settlement of accounts and profits under S, 227, Agra 
Tenancy Act — It claim for money. 

The words “ claim for money ** include all claims, 
which if successful, would give rise to a pecuniary liabi- 
lity against the ward or his property. A claim for a* 
specific movable property or for recovery of an im- 
1 movable property would not come within those words, A. 
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17. P. COXJBT OF WABOS ACT (1912), 8. 17. 

claim for money need not be for an ascertained sum. 
For, even where it is for an ascertained sum, it does not 
follow that that sum would necessarily be decreed by 
the Court, if litigation should be necessary. All that the 
words appear to mean is that the Collector should know 
that a particular man (the claimant) thinks that he 
should be paid by the ward or from his property. There- 
fore, a claim for settlement of accounts and profits under 
S. 227, Tenancy Act, is a “claim for money"* within the 
meaning of S. 17, Court of Wards Act. {Sula man^ C, 
/. and MuJherfi, /.) COLLFCTOR OF MEERUT 
Chaudharv Risal Singh. 67 All. 212=^ 161 1.C. 7 
-7 EA. 106 = 1934 A.L.J. 836 = A.I.B. 1934 All. 
681. 

S. 17 — Notification of claim — Period whether | 

can be deducted in computing limitation. See LIMI- i 
TATION ACT. S. 15 (2). A-I.R. 1931 All. 762 (2). I 
— Ss. 17 and 64 — NiUees undef — Crmsston to give 
— Effect. 

The omission to give notice in response to notification 
under S. l7 has the effect of extinguishing the claim 
altogether whereas’the omission to give notice a.s required 
by S. 54 of the Act does not amount to an extinction of 
the claim itself but merely makes the suit not maintain- 
able with the result that the suit would have to be 
dismis'-ed for want of due notice and creditor would be 
entitled to serve a notice on the Collector and then file 
a fresh suit. The notice under S. 17 is in order to keep 
alive the claim and to prevent it from being deemed to 
be discharged, whereas the notice under S, 54 is to in- 
form the Collector of the proposed suit and give time to 
prepare hi^^ defendence and to make offer if so advised. 
Though two separate and independent notices are neces 
sary under the Court of Wards Act, both can be com* 
bined but the document must profess to be a combined 
notice. A.I.K 1928 Oudh 495; A.I.R. 1931 All. 752, 
Ref. {Sulaiman, C. /. and Thom, /.) COLl EC70R OF 
Bulandshahr z/. Gokal Chanp. 1934 a. L.J. 1069 
= 4A WE 1488=1631.0. 788 = 7 EA. 699=A.I. 
E. 1934 All. 673. 

— Ss. 34 and 47 — Finding that consent u as with- 
held — Propriety whether can le questioned^ Withdrawal 
of const nt, 

. Where thei;e is a finding that consent w’as withheld by 
the Court of Wards the que.^'tion as lo whether it was 
properly or improperly w’ilhheld lannot be discussed. 

Per The Court of Wards has power to with- 

draw on proper giound.s a consent pieviously given. 
iWasir Hasan, C.J. and Smith. /) MT RAJ RaNIz.. 
Dwarka Nath Singh. 10 O.W.N. 1041=147 10. 
160=6R.O. 236= A.I.R. 1933 Oudh 491. 

— — S. 17(1) — Notification under — Absence — Burden 
of proof. 

The failure of a decree holder to notify his claim 
against a ward of the Court of Wards under S. 17 of the 
Act must be held to be due to its due discharge. When 
the holder of a decree pleads as a reason for his failure 
to notify that there has been no notice under S. 17 (1) 
in his village and that he has no knowledge of any such 
notice, the burden of proving that there had been gross 
irregularity on the part of the Court of Wards which 
prevented notification of hi.s decree is heavily on him 
{Grant, JM ) LaLTA PRASAD V, jANl KUER. 1936 
B.D. 378. 

— Ss. 18 and 22 — Notice of claim — Bond not pro 
duced—Secondary evidence — Admissibility of^Clatm 
on loan independent of bond— Permtssibil tty of. 

In pursuance of a notification under S. 1.5, the plain- 
tiff sent two notices, dated the 3rd and 7th January, 
1929, iutimatiog his claim against the estate under a 


tr. P. COURT or wards act (1912), S. 37. 

bond; but neither the original nor a copy of it was pro* 
duced with his claim as required by S. 17 (4). His 
claim was disallowed ; hence the suit. He claimed to be 
entitled to produce a certified copy of the bond as 
secondary evidence of it, as he had lost the original. 

Held^ that the story of the loss of the document was 
untrue and so he was not entitled to produce secondary 
evidence of it ; that the case fell within S. 22 and that 
he had failed to show any good cause for the non- 
production of the bond ; and that as the notices issued 
by him based his claim only on the bond and not to any 
loan independent of it, he could not, under S. 18, be 
allowed to rest his claim on the original consideration, 
{Bisheshwar Nath, and Nisch, JJ ) DaU-LAT SHAH 

V. Deputy Commissioner of Bahraich. 6 Luck. 
663 = IE. 1932 Oudh 378 =139 1.C. 723 = 9 O.W.N. 
824 = A.I.E. 1932 Oudh 311. 

S. 19 {S), Proviso — Eight to claim benefit of 

— Intimation by Collector that entire debt ts discharged 
—Fail life of mortgagee to itiform him of outstanding 
— No estoppel. 

Where with the last of a series of payments made 
within two years from an order under S. 19 of the U. 
P. Court of Wards Act, the Collector sends a letter 
intimating to the mortgagee that the entire debt has 
then been paid off, no duty lies upon the mortgagee to 
inform the Collector that a portion of the debt yet re- 
mained unpaid. His omission to do so, does not estop 
him from claiming the benefit of the proviso contained 
in sub S. (3), S. 19. No duty of giving information 
should be thrusted on one of the parties in re.«pect of a 
matter which has bf-en equally within the cognisance of 
both parties. {Lord Thankerton,) KlSHOKI LaL v, 
COLLFCIOR OF Etah. 6 R P 0. 126*148 I.O. 646 = 
38 O.W.N. 344 = A.I.E. 1934 P.C. 83 (P.O.). 

S. 20 — Interpretation — Marginal note — If 

controls section. 

Where S. 20 of the Court of Wards Act says that if 
the Collector disallows any claim, the claimant may 
pursue his remedy in a Court of competent jurisdiction, 
and the marginal note to the section is headed as 
“prosecution of claims in Civil Court’" suggesting that 
the competent Court mentioned in the body of the sec- 
tion is the Civil Court. The marginal note is unduly 
restricted and is wrong. It merely gives a clue or hint 
to the substance of the provision and cannot control the 
section itself. {Sulatman, C. J. and Muketji, J.) 
COJ.LECiOR OF Meerut v. Chaudhary Risal 
Singh. 67 All. 212= 151 1.0. 7=7 E.A. 106=1934 
A.L.J. 836 = AIE. 1934 All. 681. 

S 20, Failure to notify claim under 

YJ — When may be condoned. 

Wheie it appeared that the failure of the plaintiff to 
give notice of his claim under S. l7 of the Court of 
Wards Act to the Collector, was due to the fact that he 
did not know that the claim came within the purview of 
S. l7 of the Act and there was much to be said in favour 
of his argument as the section w'as not free form an bi- 
I guilty and there was no decision directly to the point, it 
was held that good and sufficient cause for failure to 
give notice had been shown within the meaning of the 
proviso to S, 20 and that the suit should be allowed to 
be maintained. {Sulaiman, C. J. and Mukerji, J.) 
COLLECTOR OF MEERUT V. CHAUPHARY RISaL 

Singh 67 All. 212=16110. 7=7 E.A. 106=1934 
A.L.J 835=A.I.R. 1984 All. 681. 

Ss. 37 and 65— Hindu joint family— Entire 

property taken over at father’s instance — Sons whether 
under disability. See I). P. COURT OF WARDS ACT. 
S. 10. A.I.B. 1932 AU. 494 (P.B.)* 
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U. P. COURT OP WARDS ACT (1912), S. 44. 

— "S. 44 — Release from Superintendence — Sanction 
— Effect, 

When a Court of Wards takes over the Superintend- 
ence of an estate its manap;ement and right to possession 
vest in it for the time being. When the estate is 
released the management passes on to the ex ward The 
responsibility of the Court of Wards has to cease on the 
date of the release. Up to the lime of the release the 
Court of Wards continues to be liable for all claims. 
Unless release legally takes effect on the date of the 
original sanction by the Court of Wards, the release can 
take place only when some act is done by the Collector 
as representative of the Court of Wards. The sanction 
of the Court of Wards does not automatically bring 
about the release of an estate. {.Sulatman^ C, J, and 
Thom, Jf) Collector of bULANosHAHR v. Gokal 
Chand. 153 I.C. 788 = 7 R.A. 698 = 1934 A.LJ. 
1069 = 4 A.W.R. 1488 = A I R. 1934 All. 573. 

— S. 63 — Sutt by Collector — Representatwe suit — 

Application by Collector to withdraw — Right of benefit 
ciary to continue litigation. 

Where in a suit instituted by the Collector represent- 
ing the estate of the last male owner under the Court of 
Wards Act, for the recovery of certain properties, he 
applied to withdraw the suit, held, that the suit was a 
representative suit instituted for the benefit of the two 
widows of the last male owner and a reversioner to that 
estate and that in such a case it was open to the Court 
to allow the reversioner to be made a party and then to 
allow the Collector to go out of the suit, if ho dit not 
want to prosecute it. (Muherii and Young, //.) 
Jaimala Kunwar V. Collector of Saharanpur. 
56 All. 825 = 149 I.O 704 = 6 R.A. 949 = 1933 A.L.J. 
1512=A.I.R. 1934 All. 4. 

— — S. 64 — Notice under — Waiver. 

The mere fact that the Collector applies to the Court 
to be made a party in order that he might be in a posi- 
tion to put up a defence does not amount to a waiver on 
his part of his right to get notice. Ills main object in 
being impleaded may be to enable him to defend the 
claim and urge the ground inter alia that no proper 
notice had been served upon him. {^Sulaiman, C. J. and 
Thom,/.') Collector of Rulandshahr Gokal 
CHAND. 163 I.O 788=7 BA. 599 = 1934 A.L.J. 
1069 = 4 A.W.R. 1488= A. I.B. 1934 All. 573. 

■■ " —3. 64 — Scope and applicability — Rule as to 
notice. 

S, 54 applies not only to a case where the plaintiff 
institutes a suit against the Colle^'tor but also to a case 
where the Collector is made a party subsequently either 
on his own application or by an order of the Court. 
The section is mandatory and imposes a statutory 
obligation on the Court. The section is comprehensive 
enough to include a suit on a promissory note brought 
against the ward w’hich would result ultimately in a 
money decree being passed against him which can be 
executed only either by his arrest or by the attachment 
of his property. {Su'oinian, C, J. and Thom, /,) 
Collector of Bulandshahr v. Gokal Chand. 
1531.0 788 = 7 R.A. 699= 1934 A.LJ. 1069 = 4 A. 
W.R. 1488 ^A.1.R. 1934 All. 573. 

— S. 65 — Applicability — Personal claim for dama~ 

ges. 

The terms of S. 55 of the Court of Wards Act are 
perfectly general and make no distinction between 
claims relating to the property and claims of a personal 
nature and therefore even in the case of a personal 
claim for damages, the Court of Wards should represent 
the disqualified proprietor. {Srivastava, /.) THE 

Deputy Commislioner, K,heri v. Day a Chand 


U. P. DISTRICT BOARDS ACT (1922), S. 18. 

Ch AUBEY. 164 I.O 142 = 7 B.O. 448 = 1935 ONI.N. 
132 = A I.R. 1936 Oudh 234. 

^S 66 — Collector applying to withdraw suit — 

Application by ward to be made plaintiff dismissed — 
Subsequent application after end of wardship — If 
competent. 

Where a Collector applies to withdraw a suit filed by 
him under S. 55 as representing two widows under 
wardship and the widows apply to be made plaintiffs in 
the suit, the dismissal of their application while they are 
under wardship will not prejudice their application to be 
made plaintiffs made after their wardship has come to 
an end. {Sir John Wallis.) ATMa Ram v. BeNI 
Prasad 62 LA. 257 = 57 All. 678 = 17 Pat L.T. 93 
= 42 LW. 564 = 1936 O.W.N. 997=15710 894 = 37 
Bom LR. 861 = 1935 A L. J. 1124 = 8 R.P.O. 65 = 
1935 M.W.N. 1251 = 1936 A.W R. 1058=39 O.W.N. 
1249 = A.I.R. 1935 P.C. 186 (P.O.). 

S 65 — Property of father unier management of 

Court of Wards — Suit by minor by next friend—^Main^ 
tainability. 

Where the property of the late adoptive father of the 
minor was under the superintendence of the Court of 
Wards and the minor sued through a next friend 
without impleading the Court of Wards, 

that neither the mother nor the next friend 
could maintain the suit and that the Court of Wards 
alone could do so. {Nanavutty, J,) RaMESHWAR 
Prasad ZA Shiam Kuer. 6 I.B. (Oudh) 34 = 146 
I.C. 239 = 10 0 W.N. 314 = A.I.R. 1933 Oudh 273. 

S. 66 — Suit by Collector — Representative suit — 
Application to 7oithdra7v — Right of next reversioner to' 
continue suit. 

Where a Collector applies to withdraw a suit filed by 
him under S, 55 for possession of certain properties as 
representing two widows, and the nearest reversioner 
applies to be added as a plaintiff and continue the suit; 

Held, that the suit filed on behalf of the wi flows by 
the Collector is a representative one in which the nearest 
revepioner is interested, and he has a right ex debito 
iustitiae to be added as a plaintiff, and given an oppor- 
tunity of continuing the suit. {Sir John Wallis) ATMA 
Ram Beni Pr/vsad. 62IA.257 = 57 All 678 = 
17 Pat. L T. 93 =42 L.W. 564 = 1935 aW N 997 = 
1571.0 894 = 37 Bom LR. 861 = 1935 A.LJ. 1124 
= 8BPO. 66 = 1935 M.W.N. 1251 = 1936 = A.W.R. 
1068=39 O.W.N. 1249 = A.I.R. 1936 P.C. 186 (P.6.). 

U. P DISTRICT BOARDS ACT (X OF 1922), 

Ss. 15 and 18 — Y alidity of election — Mode of ques^ 
t toning. 

The U. P. District Boards Act does not contemplate 
that the validity of an election shall be questioned on 
any of the grounds mentioned in S. l5 otherwise than 
by means of an election petition which must be decided 
by an election tribunal constituted under the provisions 
of the Act, and the Civil Court has no jurisdiction to go 
into the question. {Wazir Hasan, C.J. and AUwp, /.) 
ABDUL AHAD7^ ASHFAQ ALI. 14710. 792 = 6 B. 
O. 308 = 10 OWN. 917 = A.I.R. 1933 Oudh 423 (2). 
- — --S. 18— -Declaratory suit in Civil Court that elec- 
tion is invalicl^Mdntainability. Specific Relief 
ACT, S. 42— Relief Under. A.I.R. 1933 Oudh 423 
(2). 

"Ss 18 and --Election enquiry — Decision of 

District Judge -^Revision, 

A District fudge hearing an election petition under 
S. iSofthe U. P District Boards Act is not a Civil 
Court and his decision therein is not open to revision 
under S. 115 of the C. P. Code or S. 107 of the Govern- 
ment of India Act. Where, therefore, the District 
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U. P. DISTBIOT BOARDS ACT (1922), S. 19, 

Judge dismissed a petition challenging the validity of an 
election on the ground that the dispute had been private 
ly adjusted, his order cannot be revised. 40 M. 793 
(P. C.); 47 M. L. J. 795; 37 B. 365; 49 C. 528 and 47 
A11.5l3,Dist. 

Per Mukerji^ J, —Having regard to the special proce- 
dure laid down in S. 20, under which the order of the 
Election Court is to be executed by the District Magis- 
trate and in a manner inconsistent with the idea of 
execution of a Civil Court decree, the District Judge 
presides over the Election Court as a persona designata. 

Per Bennett J. — S. 19 of District Boards Act says 
that the decision of that tribunal shall be final and so 
the High Court has no power of appeal, superintendence 
or revision. {^Mukerji and Bennet, J/,) GULAM NlZAM- 
UDDiN ». akhtar Husain Khan. 65 All. 1008 = 
147 I.C. 148 = 6 R.A. 403 = 1933 A.L.J. 971=A.I.B. 
1933 All. 764. 

— S. 19 (f) — //ultra vires. 

Per Bennet, /. — The local legislature has power (with 
previous sanction to pass laws affecting the jurisdiction 
and powers of the High Court, whether derived from the 
Government of India Act, 1919, the Letters Patent or 
the Codes. Hence S. 19 (/j, U. P. District Boards Act, 
is not ultra vires of the legislature. (^Mukerji and 
Bennet, JJ.) MaSOON ALI KhaN v, Ali AHMAD 
Khan. 147 I.C. 148 = 6 E A. 403 =A.LE. 1033 All. 
764. 

Ss. 34, 63-A and 66'A — Applicability — Con- 
tracts by Educational Committee, 

The contracts given by the Educational Committee of 
the Board under the* provision of S. 63-A and S. 65-A 
which empower the Educational Committee to give 
contracts for educational purposes are given on behalf 
of the Board and come within S. 34. {Bennet and Baj- 
fat, //.) RUDRA DaT BHATT r. EMPEROR, 66 All. 
798=6 I.E. (All.) 270=146 I.0. 149(2)= 34 Or. L.J. 
1208 = 16 LE. 374 (Cr ) = 1933 A.L.J, 1669 = 1933 
Or.C. 874 = A.I E. 1933 All. 643. 

— S. 34 — Contract between Board and its member 
— Validity of, 

A contract entered into by the Board with one of its 
members for the supply of lime is highly objectionable, 
contrary to the expiess provisions of S. 34 of the Act 
and also confrary to the principle embodied in S. 31 {o') 
of the rules contained in the District Board Manual, 
(^Sulaiman, C, J. and Ktsch, J.) RazA HUSAIN v. 
District Board, Banda. I.E. 1933 All. 269 = 143 
I.C. 460 = 1932 A.L.J. 1081 = A.I.E. 1933 All. 104. 

■ " “S. 34 — Scope. 

S. 34, sub S. (1) refers in general terms to “a mem- 
ber of the Board” and is not limited to members of 
particular committees. {Bennet and Bafpai, JJ,) 
RUDRA DAT BHATT v, Emperor. 56 All. 798 = 6 I. 
B. (All) 270 = 146 I.C. 149 (2) = 34 Cr.L J. 1208 = 
14L.B. 374 (Cr.) = 1933 A.L.J. 1669 = 1933 Cr.C. 
874= A.I.B. 1933 All. 643. 

— S. 34 (2) (f ) — Scope and applicability, 

Sub-S. (2) (/), S. 34 refers to occasional sales of 
single articles as distinct from contracts. Contracts for 
the supply of thousands of yards of coir matting cannot 
be considered to be occasional sale of single articles. 
The exemptions under S. 34(2)(/) therefore do not 
apply to such contracts. {Bennet and Bajpai, //.) 
RUDRA Dat BHATT V. EmpeROR. 65 All. 798 = 6 
I.E. (All ) 270 = 146 I.C. 149 (2)=34 Cr.L.J. 1208 = 
14 L.E. 374 (00=1933 A.L.J. 1669 = 1933 Or.C. 
874= A.I.E. 1933 All. 543. 

— S. 36 (3) — Election of chairman — Suit challenge 
ing validity of — Jurisdiction of Civil Court — No trtbU’ 
ftal appointed by Government^Effect of. 


XJ. P. DISTBIOT BOARDS ACT (1922), 8. 71. 

The civil Court has no jurisdiction to try a suit chal- 
lenging the validity of the election of a chairman of a 
District Board. Such a suit is is impliedly barred by 
S. 35 (3). Even an arbitrary disregard by the Local 
Government of the mandatory provisions of that section 
by refusing to appoint a tribunal to decide the question 
does not bring into play the jurisdiction of the Civil 
Court. The right ot an elected member to participate 
in the election of the chairman owes its existence to the 
I Act and the remedy prescribed by the Act for its 
infringement is exhaustive. 47 M. 585 Diss. from. {Iqbal 
Ahmad and Nisch, jjf) JOTI PRASAD UPADHIYA Z', 
Amba PRASAD. 56 All. 406 = I.E. 1933 All. 111 = 

1421.0. 403 = 1933 A.L.J. 303«A.I.R. 1933 All. 
358, 

S. 48 — Notice — Sufficiency — Issue of agenda 

paper, • 

Where the agenda paper as issued made it perfectly 
clear that the draft resolution of the members about the 
dismissal of a Secretary, together with his explanation 
and the report of the Sub-Committee, would come up 
before the Board on the date mentioned therein ‘*for 
final decision”. 

Held, that due notice was given, as required by S. 48 
of the U.P. District Boards Act, of the special resolution 
adopting the draft resolution as proposed by the mem- 
bers. {Sulaiman, C,J, and Bennet, J,) MOHAMMAD 
Mustafa Ali Khan v. District Board, Bareilly. 
166 1.0. 693 = 7 R.A. 962=1936 A.W.R. 486 = A.I.E. 
1936 All. 663. 

— S. 66 — Applicability — Building contract — In* 
siructions of overseer, as to quality of materials. 

Where the overseer gave certain instructions to the 
contractor as regards the quality of materials, etc., and 
ihe contractor claimed payment at a higher rate on that 
ground, 

Held, that S. 65 did not apply to such slight varia- 
tions, {King and Them. JJ,) DlSlRICT BOARD, 
ALL>»HABAD V. BAIJNATH PRASAD. 1934 A.L.J. 66= 

1611.0. 731=7 E.A. 197 = 3 A.W.R. 171 = A.I.E. 
1934 All. 468 (2). 

S. 66 — Resolution appointing a person — Necessity 

of contract in writing, tf dispensed vntk, 

A mere resolution of the Board appointing a person 
does not dispense with necessity of a contract in writing 
under S. 65, without which a Board is not bound in law., 
{Benmt ai.d Allsop, JJ.) ROSHAN LAL GOSWALA z/. 
District Board, Aligarh. 68 All. 40=168 1.0. 
626 = 8 E.A. 320 ==1936 A.W.R. 860= A.I.E. 1035 
All. 802. 

* — ■ S. 70 — ''Whole time officer'\ meaning. 

The meaning of ‘'whole time officer” is one who gives 
all his time to the service of the Board, and an officer 
who does so would be a whole time officer even though 
part of his time is spent in doing the work of secretary 
and part in doing the work of engineer. {Bennet and 
Allsop, JJ.) ROSHAN LAL GOSWALA v, DISTRICT 
Board, Aligarh. 58 All. 40=168 I.C 626 = 8 B. 
A. 320 = 1936 A.W.R. 860 = A.I.E. 1936 All. 802. 

S. 71 — Dismissal of District Board servant — Law 

as to. See MASTER AND SERVANT. 1936 A.W.B. 
850=A.I.E. 1935 All. 802. 

— S. 71 — Suit by dismissed servant for injunction 

— Mai ntai na bi lity . 

Though in the ordinary case of a master and a 
servant, an injunction certainly would not lie restraining 
a master from dismissing his servant, the remedy of the 
servant, if he was wrongly dismissed, would be for 
damages. In the case of the District Board the servants 
being governed by tb| District Hoards Act and the 
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rules framed thereunder, a dismissed servant can ask 
the Court for an injunction on the ground that the rules 
relating to dismissal have not been complied with. 

/.) SHEO NaRAIN V. DISTRICT JUDGE, 
ShahjahaNPUR. 148 1.0. 123 = 6R.A. 644=A.I.E. 
1933 All. 826. 

' S. 85 — Meaning of 'transfer^ and 'lent. 

The transfer which is contemplated by the Financial 
Handbook, Chapter XII and by S. 85 of the District 
Boards Act is a transfer which is not of a permanent 
nature. The word 'lent* is used in the Act in the sense 
of temporary transfer. {Benaet, /.) ANWARULLAH 
V, Emperor. 6 R.A. 653 - 118 1.0. 218 = 35 Or.L. J. 
617-1933 A.L.J. 1623 = 1931 Or.O. 229-A.I.R. 
1931 All. 173. 

■ ■ S. 106 — Interpretation — "'Or el-herioise" — Ejas- 
dem generis. 

The word “otherwise*' in S. 105 must be taken to be 
ejusdem generis with the words “allowing a projection.** 
Uqhal Ahmad, /,) AMBA PRASAD M AHESHWARI v. 
JUGAL ICiSHORE. 1935 A.W.R. 1197. 

— S. 126 (2) — Oral questions not anszoered truth- 
fully— -Offence, 

Where a person is called upon to answer certain 
questions under S. 126, Disliict Boards Act, put to him 
orally, he is not legally bound to answer the questions 
truthfully and he cannot be convicted under S. 179, I. P. 
Code, on ground that he did not answer the questions 
truthfully. {Kendall, /.) KUNWAR SEN v, EMPEROR. 
1671.0.119 = 8 R.A. 105 = 36 Or.L.J. 1102(1) = 1935 
A.Or.O. 163 = 1935 A.L.J. 1021 = 1935 A.W.R. 791 
= 1936 Or.O. 610 = A.LR. 1935 All 620 (1). 

— S. 146 — Grant of exclusive permit to an indivi- 
dual to ply lorries on hire on particular roads — Power 
of District Board, 

There is no provision in the U. P. District Boards 
Act authorising the Board to create a monopoly in 
favour of an individual entitling him to run lorries on 
hire on particular roads in the district to the exclusion 
of others. By S. 146 of the Act, the soil of the road no 
doubt vests in the Board, but the right of the public to 
use the road for the purpose of passing and repassing is 
untrammelled by the provisions of that section. Every 
owner or driver of a car or lorry that is registered under 
the Motor Vehicles Act, and who has the necessary 
license or permit required by that Act, has a right to use 
all public roads, whether vested in the Board or not, as 
a highway and the Board is not authorised to jeopardize 
this right of the pub’ic by creating monopolies in favour 
of particular individuals. (^Iqbal Ahmad, /.) AMBA 
PRASAD MAHESHWARI v, JUGAL KlSHORE. 8 R.A, 
605 = 1936 A. W.R. 1497=1691.0. 790=A.LR. 1936 
All. 112. 

— .3^ 17 ^ (2) (q ) — Grant of exclusive right to an 
individual to ply lorries on hire on particular roads — 
Power of District Board, 

S. 174 (2) (q) of the District Boards Act does not 
authorise the Board to grant to an individual the exclu- 
sive right to ply lorries on hire on particular roads in the 
district. Under that provision, the Board has by a 
bye law the right to prohibit generally any description 
of traffic, provided the prohibition appears to the Board 
to be necessary. The prohibition however cannot be 
partial. Either the Board can totally prohibit traffic of 
a particular description or it cannot. The word “regu- 
lation** in sub-Cl. (q) is used in the sense of making 
provision for the time at which and the manner and 
order in which a particular description of traffic, which 
is not prohibited, ern be carried on, on the roads, and is 
certainly not used in the sense of authorising the Board 
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to make a bye-law that as the indirect effect of a partial 
prohibition of a particular description of traffic, {Iqbal 
Ahmad, /.) AMBA PRASAD MaHESWARI v, JUGAL 
KishORE. 1935 A.W.R. 1497 = 169 1.0.790 = 1936 
A L J. 438 =8 R.A. 605= A.I.R. 1936 All. 112. 

— — S. 182 — Appltcahility — Prosecution under S. 
168, Penal Code, read with S, 34 of the Act, 

Prosecution under S. I68, I.P. Code, read with S. 34 
District Boards Act, need not be started under S. 182 
of the Act on a complaint of the Board or some person 
authorized by the Board. As the wording of S. 182 is 
different and does not purpqrt to deal with offences 
referred to in the Act, S. 182 has no application to the 
case. {Bennet and Bajpai, //) RUDRA DAT BHATT 
V, Emperor. 6I.R. (All.) 270 = 146 I.O. 149 (2)= 
34 Or.L.J. 1208 = 14 L.R 374 (Or.) = 1932 A.L.J. 
1559 = 1933 Or.O. 874=A.I.R. 1933 All. 643. 

"S. 1^2— "Acf* — Whether includes omission to 

perform private contract. 

It is difficult to hold that the word “act** in S. 192 
includes all cases of mere omission to perform a private 
contract, even though not amounting to an illegal 
omission within the meaning of S. 4 of U. P. General 
Clauses Act. {Sulaiman, C,J„ Naimatullah and Ben- 
net, //.) The District Board, Allahabad v. 
Behari Lal. 1935 A.W.R. 1330 = 8 R.A. 676 = 160 
I.O. 226=1935 A.LJ. 1214 = A.I.R. 1936 All. 18 
(F.B.). 

S. 192 — Applicability — Suit by contractor 

against Board on private contract, 

A suit by a contractor to recover amounts due to him., 
on a private contract with the Board is not governed by 
the provisions of S. 192 at all It is an ordinary suit 
governed by the relevant provisions of the Limitation 
Act. {Sulaiman, C,/„ Niamatullah and Bennet, J/,) 
The District Board, Allahabad v, Behari Lal. 
8 R.A, 676 = 160 I.O. 226 = 1935 A. W R. 1330= 1935 
A.L.J. 1214= A.I.R. 1936 All 18 (F.B.). 

— — S, 192 — Applicability — Suit by District Board 
against member. 

The section would apply even if the District Board 
itself is the plaintiff. The section is intended for the 
protection not only of the Board and its officers and 
servants but also of the members of the Board. So 
long as the defendant is a member of the Board and the 
suit is instituted in respect of an act done or purporting 
to have been done by him in his official capacity, the 
section would be applicable, no matter whether the 
plaintiff is a stranger to the Board or the Board itself. 
So a suit brought by the Board against one of its 
members for a return of the advance amount paid to 
him in his official capacity as a member of the Board 
under a contract with him should be brought within six 
months after the accrual of the cause of action. (Sulai- 
man, C,J, and Kisch, J.) RAZA IIUSain v. DISTRICT 
Board, Banda. I.R. 1933 All. 249=143 I.O. 460= 
1932 A.L.J. 1081=A.I.R. 1933 All. 104. 

U P. ENOUMBERED ESTATES ACT. S. 7— 

Order of Collector under S, 6, pending appeal against 
order appointing receiver — Order appointing receiver-^ 
If should be stayed. 

Where an order for the appointment of a receiver had 
already been made and the receiver had already taken 
possession of the property before an order was made by 
the Collector under S. 6 of the U.P. Encumbered Estates 
Act, the appointment of the receiver cannot be held to 
have been a proceeding Spending’ at the date of the Col* 
lector's order, simply because the order for the appoint- 
ment of the receiver was under appeal at the time, and, 
therefore, the order appDinting the receiver shoald not 
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be stayed under S. 7. C»J, and Zia^ul-Hasan^ 

/.) GOBARDHANiSiNGHz;. HAZARI LAL. 158 1.0. 
«86=8 R.0. 107»1936 O.W.N. 1118«1936 B.D. 209 
» A.I.B. 1935 Oudh 497. 

* S. 7 (1) Execution process'' -^Order for 

appointment of receiver^ 

An order for the appointment of a receiver for the 
.protection of property in respect of which a mortgage 
decree had been passed, is not an “execution process” 
issued by the Civil Court, and, therefore, under S. 7, 
Sub-S. (1) (< 2 ) the order does not become null and void. 

J. and Ziaul^Hasan, J.) GOBARDHAN 
Singh v. Hazari Lal. 158 1.O. 686 = 8 R O. 107= 
1936 O.W.N. 1118 = 1936 R.D. 209 = AXR. 1935 
Oudh 497. 

U.P. EXCISE ACT (IV OF 1910), S. 3 i2)-‘Excise 
Officer — Sub Inspector of Police specially authorised, 

A Sub-Inspector of Police who is invested with powers 
under S. 10, Excise Act, an ‘Excise Officer* for the 
purposes of S. 70 and can 61e a complaint in an offence 
under S. 60. (Bafpai, /,) Chedi v. EMPEROR. I. 

R. 1932 All. 624=140 I.C. 116=33 Cr. L.J. 888= 
1932 A.L.J. 107 = 13 L.R. 73 (Or.) =1932 Cr.O. 203 
= A.I.B. 1932 All. 187. 

"S. 10 — Police Officer — Special Powers in U. P. 
— Report of Police Officer — Magistrate can take cogni- 
zance of offence under S. 70. See U. P. EXCISE ACT, 

S. 70. 8 O.W.N. 304= 14 O.L.J. 257. 

-S. 50 — Notification under — Police Officer — 

Powers — Arrest of accused. 

In the U.P., the Noti6cation of the Local Government 
under S, 50 of the Excise Act authorises police officers 
to perform the duties mentioned therein. Consequently 
a police officer can arrest an accused under S. 50 in con- 
nection with an offence under S. 60(a). And a Magis- 
trate can take cognizance of the offence under S. 70. 
(Pasa and Bisheshw%r Nath, //.) EmperOR v. 
CHUNNi. 6 Luck. 646 = I.R. 1931 Oudh 233 = 132 
I.O. 73 = 32 Or. L.J. 833 = 14 O.L.J. 259 = 8 O.W.N. 
300=1931 Cr.O. 827=A.r,R. 1931 Oudh 396. 

- -■■■— Ss. 50 dnd 53 — Search by head constable— LegU' 
lity— Revision, 

Though under Ss. 50 and 53 of the U. P. Excise Act 
a search should be made only by a Sub-Inspector in 
charge of the police station, where the Sub-Inspector 
finding it necessary to search two premises in a village 
simultaneously, proceeded to the village with the head 
constable and searched one of those premises himself 
while the head constable searched the other. 

Heldy the procedure did not constitute such an irre- 
gularity as would Justify interference in revision, where 
there has been no miscarriage of justice. (Kisch^ /.) 
Ujagar Singh v. Emperor. I.R. 1932 Oudh 242= 
137 I.C. 621=33 Or.L.J. 492 = 9 O.W.N. 313 = 1932 
Cr.O. 690=A.I.B. 1932 Oadb 249(2). 

■ ■ " ■3. 63 — Failure to record reasons — Witnesses of 
search not residents of locality — Validity of search. 

The failure of the Excise Inspector to make a memo* 
randum recording his reasons as provided for by S. 53 
or the fact that the witnesses, in whose presence the 
search was made, did not belong to the village in 
which the search had taken place, is only an irregula* 
rity which, however, does not invalidate the search, Nor 
is there any reason for holding that because a memo, 
was not prepared, the evidence of the Excise Inspector 
should not on that account be accepted. (Rachkpal 
Singh, /,) MaQBOOL AHMAD KHAN v, EMPEROR. 
6 B.O. 472=148 I.O. 934=35 0r.L J. 832=1934 Or. 
0..683=A.I.R. 193^ Oudh 232. 


U. P. EXCISE AOT (1910). S. 60. 

' B. 53 — Failure to record reasons^V alidity of 
search. 

The non-recording of reasons for suspecting the pre- 
sence of articles in respect of which an offence agamst 
the Excise Law has been committed before .*«earching 
the premises, although an irregularity, is not one that 
vitiates the proceedings, (JCtsch, /.) UlAGAR SiNGH 

Emperor. I.R. 1932 Oudh 242= 137 I.O. 621 = 
33 Or. L.J. 492=9 O W N. 313=1932 Cr.O. 690 = 
A.I.B. 1932 Oudh 249 (2). 

Ss. 68 and 63 ( 1), Proviso — Scope — Search 6v 

offtcer not tn charge of Police station — If conviction 
vitiated, 

A police officer who carries out a search under the 17. 
P. Excise Act must be regarded as having been acting 
ostensibly under the -provisions of S. 53 of the Act. But 
a Sab*InspectoP who is not in charge of a police station 
is not competent to make a search; and when such officer 
carries out a search without complying with the require- 
ments of the proviso to S. 53 ( 1) of the Act, it is illegal. 
But the illegality in the procedure does not vitiate the 
conviction, because it can nevertheless be proved that 
certain articles were recovered in the course of the 
search. (Thomas and Smith, J/) EMPEROR v, HUS- 
SAINI. 36 Or.L.J. 6 = 152 I.O. 310 = 11 O W.N. 1290 
= 1934 Cr.O. 1385 = A.I.B. 1934 Oudh 606. 

Ss. 63 and 60 (a) and (i)— -Search by chaukidar, 

not authorised by S, 53 — Illegality not affecting guilt 
of accused — Accused pleading guilty — Acquittal of accu- 
sed improper. 

The provisions regarding searches of houses and the 
precaution necessary to be taken before any search is 
held have been framed with a view to protect the inte- 
, rests of the accused. The chaukidar, it is true, is not 
one of the persons authorised to make a search under 
S. 53. But where the accused himself did not consider 
the intrusion of the chaukidar into his house as tanta* 
mount to criminal trespass, his entiy w’as not appa- 
rently against the wishes of the owner of the hou'^e nor 
was it with the intention to intimidate, annoy or insult 
the owner in possession of the house and the accused 
himself admitted his having been distilling illicit liquor, 

Held, that any alleged illegality committed by the 
chaukidar in entering the house of the accused had no 
casual connection with the question of the guilt or in- 
nocence of the accused and the judgment of acquittal 
could not therefore be sustained. (Nanavutty and 
Packhpal Singh, //,) EMPEROR v, CHANDEVA PASI. 
10 Luck. 82 = 6 R O. 543 = 149 I.C. 266 = 35 Gr. L J. 
939 = 11 O.W.N. 727=1934 0r.a 874=A.I.R. 1934 
Oudh 321. 

S. 60 — Complaint under — Sub* Inspector spe- 
cially emoowered. See U. P. EXCISE ACT, S. 3 (2). 
A.I.R. 1932 All. 187. 

"~~8s. 60 (a) and QQ- A— Applicability — Charge of 
j possession of more than one seer of country liquor, 

I Where the charge against the accused is that was 
I in possession of over one seer of country liquor, the 
charge should be framed under S, 60 («) of the U. P. 

I Excise Act, and not under S. 60- A — the latter Section 
having been cancelled and omitted in virtue of the 
Indian Dangerous Drugs Act (II of 1930), (Nanavutty, 
/.) K ALUR AM EMPEROR. 161 I.C. 288 = 7 R.O. 
108=35 Or. L.J. 1278 = 110.W.N. 1036=1934 Or.O. 
1285=A.1.B. 1934 Oudh 424. 

——=8. 60 (a) — Charge of possession of country liquor 
in excess of quantity prescribed — Conviction for possession 
not lawfully obtained — Legality, 

The accused was convicted under S. 60 (a) of the 
Excise Act on a charge of possession of country liquor 
in excess of the quifntitf prescribed by law. On revision 
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the High Court found that the evidence as to the total 
quantity found in possession of the accused was insuffi- 
cient but it was contended for the crown that the accused 
had been rightly convicted, because he was in possession 
of country liquor which he has not proved that he 
obtained lawfully. 

Held^ that the application for revision must be allowed 
on the ground that the accused cannot be convicted of 
an offence wdth which he has not been charged, anrl 
which is of a different nature from the one with which 
he has been charged. (^Kendail, /.) ShEONANDAN v, . 
Emperor. 156 1.O. 492-7 E A. 934 = 1935 A.W.E. 
511 = 1936 A.Cr.C. 111 = 36 Cr. L. J. 777 = 1936 A. 
L.J. 393-1936 Cr.O. 622-A.I.R. 1936 AIL 697. 

— — S. 60 (a) and {f)— Conviction under— ‘Illegality 
in search — If vitiates. 

Although a search in illegal, it can Heverthe less be 
proved that certain articles were discovered in the course 
of the search; and a conviction for offences punishable 
under S. 60 (tr) and (/”) is not necessarily vitiated by any 
illegality in the procedure in connection with the search. 
{Thomas and Smith, J J.) EMPEROR «/. HUSSAINI. ' 
162 I.C. 310=11 O.W.N. 1290 = 36 Cr.L.J. 6-7E.O. j 
200 = 1934 0r,0. 1385-A.l.B. 1934 Oudh 606. I 

■ ■ S. 60 { 2 I)— Offence under — Irregularity regard- I 
in g search and warrant — Effects j 

Irregularity in a search and the failure to obtain ! 
warrant would always afford ground for scrutiny but if | 
after close scrutiny the Court comes to the conclusion | 
that an excisable article was recovered from the posses- 
sion of the accused the conviction under S. 60 (a) would 
be sound. 19 M. 349 and 41 C. 350, Ref. {Bajpai, /.) 
Mahomed Bashir v. Emperor. I.E. 1932 All. 634 
= 140I.0.246 = 33Cr.L,J. 948 = 1982 A.LJ. 104= 
13 L.E. 66 (Or.)= 1932 Cr.O. 201 = A.I.E. 1932 All. 
186. I 

S. 60 (a) — Offence under— Pow’er of Police 1 

Officer to arrest accused. See U, P, EXCISE ACT, | 
S. 50. A.I.E. 1931 Oudh 396. I 

S. 60 (b) — Sentence — First offence, ! 

A sentence of one year’s rigorous imprisonment and ! 
Rs. 500 fine under S. 60 {F) is too much for a first ' 
offence. The illicit manufacture of liquor is primarily 
an offence against the revenue. It is not like being in 
possession of or selling cocaine. In the case of a first 
conviction a sentence of six months’ rigorous imprison- 
ment and a fine of Rs. 500 is sufficient. {Young, /.) 
Emperor v, Mahomed ali Khan. 65 All. 667= 1 
I.B. 1933 All. 333 = 1431.0. 781 = 34 Cr.L.J. 641 = 
14L.E. 197 (Or.) = 1933 A.L.J. 746 = 1933 Or.O. 744 
=A.I.E. 1933 All. 438. 

-S. 60 (h) and (f) — Separate sentences wider — 

Legality of. 

When a man is found guilty of the major offence of 
illicitly manufacturing excisable articles, it is unreason- 
able that he should be separately punished for keeping in 
his possession materials for manufacturing those articles 
and for possessing them. The one offence includes all 
the others. {Young, /.) EmpeROR v. MahOMED 
ALI Khan. 66 All. 657=I.R. 1933 All. 333 = 143 
1.0. 781=34 Or.L.J. 641 = 14 L.R. 197 (Or.) = 1933 
A.L.J. 746=1933 Or.O. 744=A.I.R. 1933 All. 438, 

'S. 64(c) — Conditions of licence — Opening and 
closing hours — Shop kept closed during opening hours — 
If an offence. 

An Abkari Licence provided as follow's: — “The orders 
for the opening and closing of the shops have been fixed 
as follows: “It is necessary that shop should not be kept 
open at any other hours.’’ The licensee was prosecuted 
f or having closed tl^ shop on account of picketing- 
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Held, that the object of the condition was to prevent 
the sale of liquor outside the fixed hours and that it 
could not be interpreted to mean that at no time between 
the limits the shop should be closed temporarily and 
that the accused was not guilty. {Sulaiman,- A,C,J,) 
PUTTU i.al V, Emperor. 64 All. 6= I.E. 1931 All. 
646=138 I.C. 406 = 32 Cr. L.J. 1014 (l) = 19310r.0. 
926 (i;= A.I.E. 1931 All. 629. 

— S. 64 (c) — Offence under— When made out — 
F allure to meet demand. 

The mere fact that the accused does not stock the 
packets of every size which he is authorized to sell 
under the license does not pro\e that he has broken a 
condition of the license. It must be proved that there 
was a demand for the particular denomination which 
accused has not in stock and that he has failed to meet 
the demand. {Kendall, /.) GUR PRASAD v, EMPEROR. 

1933 A.L. J. 606 = 1933 Or.O. 647 = I.E. 1933 All. 406 
= 144 I.C. 273 = 34 Cr.L.J. 760 = 14 L.R. 117 (Or.) = 
AXE. 1933 All. 370. 

, 3 ^ 0 Q — Offence under — Evidence — Articles 

used for distillation found in kothris — Liability of 
occupants. 

Things used for the illicit distillation of liquor W'ere 
found and the illicit distillation w’as being conducted in 
the kothris occupied by the three accused persons. The 
articles found were of such a nature that they obviously 
could not escape the notice of the occupants. The pit- 
chers, canisters, the drum of wash, were large articles 
which any one. merely entering the kothris would be 
bound to see. The distillation of liquor was accompani- 
ed by a characteristic smell which also could not escape 
notice. 

Held, that the articles found were such that they must 
have been within the knowledge of the accused, who 
were occupying the kothri and the articles were being 
used by them. The accused were thus guilty under 
S. 60 (/) {Sulaiman, C.J. and King, /.) PaRMAI v. 
Emperor. 66 All. 694 = 161 1.0.776=7 R.A. 206 
= 36 0r.L.J.1396-=3 A.W.R. 497 = 1934 Or.O. 187 
= A.I.R. 1934 All. 129. 

— — S. 60- A — Offence under — Proof — Evidence in- 
sufficient. 

Where the water connection installed by the accused 
was not proved to be in connection with that portion of 
the building in which the cocaine was found and there 
was nothing to show that he was in a position to prevent 
the illicit sale of cocaine in that building. 

Held, that the accused was not liable to be convicted 
under S. 60-A. {Nanavutty, /.) WlLAYAT HUSAiN 
zf. Emperor. 7 Luck. 208 = 33 Or.L.J. 225 = 136 
I.O. 218=I.R. 1932 Oudh 90 = 8 O.W.N. 867 = 1931 
Or.C.820=A.I.R. 1931 Oudh 388. 

S. 60-A — Offence under — Proof — Circumstantial 

evidence. 

Where the evidence show’ed that a large quantity of 
cocaine in a number of tin boxes arranged in a row 
were found in the courtyard and the accused were found : 
very near and they did not explain their presence, 

Held, that the accused were either vendors or pur- 
chasers of the cocaine and that they were liable to be 
convicted under S, 60 (<j). {Hanavutty, /.) WlLAYAT 
Husain v. Emperor. 7 Luck. 208=33 Cr.L.J- 225> 
=136 1,0. 218=I.E. 1932 Oudh 90 = 8 O.W.N. 867= 
1931 Or.O. 820= A.I.E. 1931 Oudh 388. 

S. 69 — Applicability— Condi tions. 

Where the Court considers that a higher sentence 
should be infliefed because of a previous conviction, then 
alone it is necessary to call in aid the provisions of 
S. 69 of the Act. Where, however, it has not been 
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established under what section of the Excise Act the 
accused has been previously convicted, he should be 
treated as a first offender, (^Rachhpal Stngh^ J.) 
Maqbool Ahmad Khan Emperor. 6 R.O. 472 
=1481.0.934 - 36 Cr.L.J. 832=1934 Cr.C. 683= 
A.I.R. 1934 Oudh 232. 

S. 70 — ‘Excise Officer' — Sub- Inspector of Police 

specially empowered. U, P. EXCISE ACT, S. 3 (2). 

A.LR. 1932 All. 187. 

S. 70— Report of Police Officer — Power of Magis- 
trate to take cognizance of offence. .Se'^U. P. EXCISE 
ACT, S. 50. A.I.B. 1931 OudE 396. 

S. 70 — Report of Police Ofificer — Paiverof Magis- 
trate to take cognizance of offence, 

’ Police Officers have been empow’ered in the United 
Provinces under S. 10 of the Excise Act to perform the 
functions enumerated in Ss. 49 and 50 of the Act. 
Where therefore there is a report on the file from a Sub- 
Inspector of Police a Magistrate can take cognizance of 
the offence under S. 70 of the Excise Act. (^Raza^ /.) 
Kalloo z/. Emperor. 8 O.W.N. 304 = 14 O.L.J. 
267. 

'S. 71^ — Presumption under — When arises. 

In order to raise a presumption of guilt against an 
accused person under 3. 71, U. P. Excise Act, it must be 
proved that he was in possession of the excisable article. 
Theie is no absolute presumption that a person in occu- 
pation of a house is in possession of everything found 
inside it. C,J, and Srtvastava^ /,) EMPEROR 

C'. Chandrabhai. 10 Luck. *419 = 163 1.0. 88 = 7 
R.O. 289 = 36 Cr.L.J. 265 = 11 O.W.N. 1484 = 1936 
Cr.C. 116=A.I.R. 1936 Oudh 69. 

XJ. P. GENERAL CLAUSES ACT (I OF 1904). S. 6 

— Applicability — Question of jurisdiction. 

Where the Courts are dealing merely with the ques- 
tion as to what forum has jurisdiction to determine the 
rights of the parties and not with the question of accrual 
of any right, S. 6 has no application. {B<nnet and 
Bajpai^ //,) MT. KaM Siri v, IQBAL BaHADUR. 
I.R. 1933 All. 349=143 I.C. 876 = 14 L.R, 334 (Rev.) 
= 17 R.D. 435 = 1933 A.L. J. 946 = A.I.R. 1933 All. 
456. 

— n S. Application of. 

Held, on the application of S. 6 that a valid mortgage 
created before 1902 did not become invalid under S. 32 
of the Agra Tenancy Act, 1926, merely because posses- 
sion is delayed. {Heane, S. M, and Oppenhetm, J, M.) 
JHAMMAN z>, Lal Gajendra Singh. 16 R.D. 473. 
— S. 6 — Scope and effcii of^Agra Tenancy Act II 
1901 — Suits instituted under. 

All suits instituted under the old Tenancy Act must 
be decided as though the new Act had not been passed. 
i/Ceane,S.M. and Oppenhetfft, /,M,) BlNDHYACHAL 
Pathak V. Gharib Chamar. 15 R.D. 204=12 L. 
R. 63 (Rev,). 

8. 6 [,9t)--Sc ope— Repealing Act— Old Act if 

revived, 

S. 6 merely implies that a repealing Act does 
bring into existence the previous Act which had been 
itself repealed by the repealed Act. (^Sulaiman and 
Young, //.) OFFICIAL RECEIVER OF MORADABAD 
V, MurtaZA Ali 64 All. 616 « I.R. 1932 All. 373 = 
138 I.O. 112=1932 A.L.J. 402=16 R.D. 466 = 13 L. 
R. 332 (Bev.)=A.l.R. 1932 All. 434. 

8. ^—Effect, 

The effect of S. 6 Qe) is that all suits instituted under 
the old Agra Tenancy Act is to be decided as though 
the new Act had not been passed. If under the old Act 
a decree for ejectment can be passed against certain tres- 
passers such a decree would have to be passed under the 
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: new Act also. CSmith, S, M, and Oppenheim, J, M,^ 

\ RAM Adhar V, Narain. 16 R.D. 679 = 12 L.R. 316 
; (Rev.). 

; ——8. 21 — Power to issue notification — Power to 
I amend same. 

Where a power to issue a notification is conferred, 

: that power is deemed to comprehend a power to amend, 

■ vary or rescind any notification whatsoever. {Mukerfi 
i and Ntamatullah, JJ,) MahaBIR PraSADz/. MaHESH 
; Prasad. I.R. 1931 All. 121 = 128 I.O, 826 = 1931 A. 

L J. 45 = 14 R D. 686 = A.I.R. 1930 All. 866. 

; U. P. HONORARY MUNSIFS’ ACT (H OP 1896), 

^ S. 7 (4) — Suit of small cause nature— Jurisdiction of 
I Honorary Munsif. See PROVINCIAL Small CAUSE 
COURTS Act, S. i6-Scope 1935 A.L.J. 426 = 
1936 A.W.R. 364= A.I.R. 1935 All. 574. 

, — 8. 8 — Case^rom Small Cause Court transferred 

to Honorary Munsif— -Latter, if a Court of Smalt 
j Couses for purposes of appeal, 

I In the case of a transfer by the Distret Judge of a 
' case pending in the Court of Small Causes to the Court 
! of Honorary Munsifs, Cl. (4) of S. 24, C. P. Code, will 
I not apply. Therefore, the Honorary Munsif, trying the 
I suit so transferred, cannot, for the pin poses of appeal, 

■ be deemed to be a Court of Small Causes. {^Bajpai, J,) 

\ Bharat Lal v, Jiwan Singh. 168 I.C. 1114 -= 8 R. 
A. 376(1) = 1936 A L. J. 200 = 1935 A.W.R. 77= 
A.LR. 1936 All. 141 (1). 

i ■ ■ '8. %—Case from small Cause Court transferred 

^ to Honorary Munsif — Re-transfer to Munsif zvith small 
cause powers— Case to he tned as small cause suit. 

' Where a suit of a small value of Rs. 13 14-6 is trans- 
i ferred from the Court of Munsif having Small Causes 
; Side to the Court to the Honorary Munsif and the same 
I is re-transferred to the Munsif in whose Court it was 
i originally instituted, the case should be tried by the 
Munsif as a Judge of the Small Cause Court. {Mukerji 
and Bemiet JJ.) KaLU Ram GaNPAT RAM v, RaM 
; Sar AN. 61 R. (All.) 150=145 I.O. 701 (2) = 1933 
A.L.J. 1196 = A.l E. 1933 All. 662. 

I — S. 8, Proviso — Small cause suit transferred to 
\ Honorary Munsifs — Re-transfer to Munsif without 
I small cause poivers — Decree by Munsif — Appealabi- 
: lity, 

I Where a suit cognizable by the Munsif on the Small 
Cause Court side of his jurisdiction is transferred to a 
I Bench of Honorary Munsifs and from there to the Court 
i of an Additional Munsif who has no jurisdiction to try 
cases under the Piovincial Small Cause Courts Act, the 
latter ca.inot aquire the juiisdiction of the Court of 
Small Causes in respect of this suit by virtue of S. 24 
(4), C, P. Code, which does not in terms apply, the 
transfer not being from a Court of Small Causes, and 
the decree passed by the Additional Munsif in this suit 
is as much open to appeal as any other decree passed by 
him in any suit of a like description instituted in his 
J Court. {^Niamatullah, J,) Mx. MuNIRAM v, A*LI 
Husain. 67 All. 957 = 158 I.O. 106 = 8 R.A. 283= 
1936 A.L.J. 591 = 1936 A.W.R. 602=A.LB. 1935 
All. 766. 

U.P. LAND RECORDS MANUAL — Entries contem- 

j plated. 

The Land Records Manual does not contemplate en- 
tries regarding individual trees. The land records are 
concerned with those who own or hold land. {,Drake 
Brockman, S, M, and Knox, J,M.) DaNI v, GOPI 
Nath. 1986 O.W.N. 406 = 1936 ED. 192. 

— — — Pa rti tion entries — Evidentiary value of— Grove 
— Claim to ownership not raised — Effect, 

Partition entries are certainly a pice of evidence but 
are not conclusive or Vind'ng. ^ A per jbn who claims to 
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be the owner of a grove but who fails to object to the 
entry of another’s name at partition cannot be held to be 
bound by such entry, though it is strange that he did 
not object and remained silent. (^Drake Brockmatty S. 
M,and KnoxyJ,M.) DaNI v, GOPi NaTH. 1936 

O. W.N. ^06 1935 B.D. 192. 

— S. 241-B and R. Admission to Patwari 
School, 

S. 244- B of the Land Records Manual must be read 
with R. 2 of the same Manual. To become a patwari 
a man must be nominated by the lambardars or at any 
rate the process of nomination must he gone through. 
In the event of the heir of the patwari being nominated 
but being unqualified or, owing to failure of nomination, 
in the event of the Collector desiring to nominate the 
heir of the late patwari when he is ngt qualified, the law 
permits conditional appointment of such heir and gives 
such heir preferential admission to the patwari school 
to enable him to qualify himself. The word “heir** in 
Rule 2 is left intentionally vague because it is not every 
patwari who has sons. It is intended to be liberally 
interpreted as meaning the person who succeeds to the 
patw’ari’s property and undertakes his domestic liabili- 
ties, such as maintenance of his widow and so on. In 
the face, therefore, of sons no one else would rank as the 
heir of the patwari. (^Drake Brockman ^ S. M, and 
Knoxyj M.) AU KaUSAR z/. KHEM SlNGH. 1936 
B.D. 330-1936 0,W.N 702. 

. — Para 264 — Order appointing person as Regis- 

trary Kanungo — Appealability, 

An order appointing a person acting as Assistant 
Registrar, Kanungo as Registrar, Kanungo is an admi 
nistrative arrangement and is not appealable. {^Drake 
Brockmny J M,) HaR SahUP JaUHARI v, BHAGWAN 
Bharose. 18 K.D. 162 ( 1 )= 15 L.B. 217 (Kev.). 
— B. 2 — “Heir” — Meaning of. See U. P. LAND 
RECORDS Manual, S. 244 B and R. 2. 1936 B.D. 
330-1936 0,W.N.702. 

XT. P. LAND BEVENUB ACT QII OF 1901)— 

Applicability of 0, 22. C, P, Code^ to sui^s under. 

The provisions relating to abatement of suits contain- 
ed in O. 22 do not apply to original suits under the U. 

P. Land Revenue Act. {Oppenheiniy S, A/.) GhaN- 
SHIAM Dasz'. Yusuf. 14 L.R. 456(Bev.)=17 B.D. 
®76. 

Applicability of O, 41. Rr, 4 and 33, C,P, Code, 

to appeals under, 

Rr. 4 and 33 of O. 41 apply to appeals under the U. 
P. Land Revenue Act by virtue of K. 33 of the Revenue 
Court Manual and the Collector has power to pass any 
order he thinks just. (jOppenheinty S. M, and Waltony 
J, M.) Banwari Lal V, Debi Prasad. 16 B.D. 628 
«13LB. 346 (Bev.). 

Applicability of principal of res judicata to pro- 
ceedings under. 

The principle of res judicata is applicable to pro- 
ceedings taken under the Land Revenue Act and ques- 
tions regarding the nature of payment on account of 
malikhana settled once and for all may not be re-opened. 
{Watsony J, Af.) RaJ BaHADUR SiNGH v, RAJA SRI 

PRATAP Bahadur Singh. 14 L.B. 298 (Bev.) = 17 
B.D. 418. 

-Applicability of C. P. Code, 1908, to proceedings 

under. C. P. C., O. 32, R. 7— MUTATION PRO 
CEEDiNGS. 7 Luck. 493. 

— — Chakbat partition— Mode of— Allotment of good 
and bad land. 

In making a chakbat partition on the basis of valua- 
tion, the chaks ny^st be formed in such a way that every 
co-sharer, as far as possiblel muy get a fair share of 
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good and bad land. {Oppenkeinty S,M, and Drake Brock- 
many J, M,) LALA Ram V, SURENDRA SiNGH, 11 O. 
W.N. 1321=18 R.D. 669. 

- Partition proceedings —Land with special value 

— Scheme of valuation-^ /Necessity, 

Where there is clearly a good deal of land having a 
special value owing to its potential urban value, it is 
essential to have a scheme of valuation in partition 
proceedings in respect of such land. {Oppenhei/Hy S, M, 
and Drake Brockman, J. M.) PREM NaRAIN v. 
Saddiq Ahmad. 18 B.D. 648 = 16 L.B. 69 (Bev.). 

-^Partition — Trees — Mode of division. 

Trees must obviously go with the land on partition 
among co-sharers. If a tree belongs to one cc-sharer 
and the land on which it stands is allot ed to another, the 
tree mu^t go with the land, and the co-sharer to whom it 
belonged originally should get compensation therefor. It is 
not a proper way of partition to allot the tree to the owner 
co-sharer and to make him a tenant of the co-sharer to 
whom the land is allotted. (jOppenheim, S, M, and 
Drake Brockman, J, M.) RaJ BaLI PaNDAY v, 
Chhotran Rai. 1935 B.D. 67. 

— -- Proceedings under — Compromise on behalf of 
minor — Provisions of O. 32, R. 7, C. P. Code, not 
complied with — Effect of. See C, P. C., O. 32, R. 7 — 
Revenue proceedings. 14 L.B. 464 (Bev.) = 17 
B D. 626. 

Proceedings under — Joinder of .some only of 

legal representatives — Abatement. See C. P. C., O. 23, 

R. 4— REVENUE PROCEEDINGS. 14 L.R. 469 (ReV.) 
= 17B.D. 616. 

"— -Revenue Court — Power to review. See C, P. C., 
O. 47. R. 1— REVENUE COURT. 1932 A.L.J. 437 
(P.B.). 

— Second appeal — Question of fact — Fi ndings 

arrived at on mistaken assumptions — Value. 

Findings of fact, arrived at on assumptions which are 
without any foundation or value, are liable to be dis- 
regarded in second appeal {fjppenheimy S, M, and 
PValtoHy J. M,) DiPTi Singh v, Surender 
Bahadur Singh. 14 L R. SOI (Bev.) =17 B.D. 422. 

Second appeal— Question of fact— Powers of the 

Board, 

A finding as to admission to tenancy is one of fact, 
and in second appeal the Board can consider only if 
there is evidence to support it. {Oppsnheimy S, M,) 
Jawahar Singh v, Fateh. 14 L.B. 381 (Rev.) = 17 
B.D. 603. 

——Third appeal— Findings of fact — Binding 
nature of. 

Where the Commissioner in second appeal did not 
discuss the evidence and had based his decision on an 
incomplete report and reversed the judgment of the lower 
Court, the findings of fact arrived at by him are not 
binding on the third appellate tribunal. {Oppenheimy 

S, M, and Drake Brockmatty J, Mj) UDAl NaRAIN 
Prasad v, Hansal Tell 14 L.B. 483 (Bev.) =17 
B.D. 630. 

——Third appeal — Interference— Remedy in appeal 
not availed of. 

Where the remedy of the party lay in appeal, it is not 
in the power of the Board in third appeal or revision 
to interfere with an erroneous order of the Assistant 
Collector. {Vfaltony J, M.) J AS WANT SiNGH v, 
Nawrang Singh. 14 L.B. 73 (Rev.) =17 B.D. 76. 

—8, 4 (8) and (9) — Roster Officer — Status and 

powers of — Finding that land was khudkasht—Binding 
nature of, See AGRA TENANCY ACT, S. 57. 14 L.B. 
706 (Rev.). 
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—— S. 4 ri6) — Permanent lease — Lessor retaining 
rights of superior proprietor — Lessee conferred full 
ownership--- Entry tn khewat. 

Under a lease^ the lessor retained rights of superior 
proprietor. He was paid a lump sum as premium to- 
gether with a yearly rental. The lessee was given full 
power of transfer by sale, mortgage, will, gift, etc., and 
he and his heirs were permitted to do whatever they 
iiked with the land. 

Held^ that the lessee should be entered as a sub-pro- 
prietor at the bottom of the khewat, {Oppenheim^ S M. 
and Drake Brockman^ J, M,) LaCHMAN DAS v. SaN- 
DAL Singh 14 L.E 689 ^Rev.) = 17 R.D. 744. 

S. 23 — Patwari — Disciplinary action against — 

, Jurisdiction of Commissioner — Discretion of Collector. 

The Collector, under the Land Revenue Act, is pri- 
marily responsible for the maintenance of the land 
records and the discipline of patwaris. The Commis- 
sioner must leave such matters to the Collector. If he 
wishes to express his opinion, he should only diiect the 
attention of the Collector to the particular point he 
wishes to impress on him, and suggesting to him the 
desirability of taking action, but at the same time 
leaving the Collector discretion to act as he thought 
best. He should not go further than that and should 
xefrain from expressing obiter dicta in such cases. 
(pppenheim^ S. M. and Drake Brockman^ J. Af.) 
Bhirgunath Lal V. Narbadeswar Prasad. 1935 
R D. 55. 

*3. 23 — Patwari — Disciplinary action against — 
Ivocus standi of public or Zamindar to file appeal. 

The Zamindars have of course a right to complain to 
the Sub- Divisional Officer or to the Collector or to any 
other Revenue Authority regarding the conduct of a 
patwari, and a complaint from persons who have the 
right to nominate to the post will naturally receive 
special consideration. But it is the Collector who makes 
the appointment, and it is the Collector who has the 
responsibility of inflicting suitable punishment when it is 
called for. Neither the public nor the Zamindars are 
parties to disciplinary action against the patwari and 
they have, therefore, no locus standi to file an appeal. 
\Knox, J.Af) Raj narain Roy Kirtarth Lal. 
1935 R.D. 129*= 1934 A.W.E. 311 = 1935 O.W.N. 310. 
-S. 24 — Appointment of patwari — Rival candi- 
dates — If both disqualified. 

In the appointment of a patwari, it is not the law that 
if there is a contest between two rival candidates, both 
of them should be regarded as disqualified since if either 
is appointed, he is likely to take vengeance on the 
iambardars who nominated his opponent. It would 
obviously be unfair to disqualify a suitable candidate 
with no previous connection with the circle merely 
Because his opponent may have influenced certain 1am- 
bardars to oppose him. {Knoxy S. M. and Grant, /,Af.) 
-Sheo Naiic Rai V. rajpat Lal, 1935 A, W.E. 1115 
»1936 E.D. 463. 

“—3. 24 — Appointment of patwari^Law as to. 

The law gives the right of nomination of a patwari to 
'the Iambardars, and to the whole body of proprietors if 
there are no Iambardars; if these Iambardars disagree, 
local custom has to be followed. The law does not 
specifically say what is to be done if neither or none of 
»the nominations are in accordance with local custom. 
But such a case would apparently fall under S, 24 (6) 
and the Collector would notify his refusal to appoint 
either of nominees, wait for 15 days and then appoint 
his own man. There would be nothing to prevent him 
appointing one of the nominees, (^D^ake Brockman^ S, 

M,) Harban Singh v, Mohammad Mustafa 
Haidar. 1935 O. W.^1194 » 1935 B.D. 509. 
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“S. 2^^ Appointment of patwari — Disqualification 
— Near relationship to unreliable Zamindar in the 
circle. 

An heir of a deceased patwari is not a suitable candi- 
date for the appointment of a patwari where he is nearly 
related to one of the zemindars in the circle, w’ho is an 
unreliable character. (^fCnox, S, M. and Grant, J.Mf) 
Sheo Naik Rai &. Rajpat Lal. 1935 A.W.R. 1116 
= 1935 E D 483. 

(1 ) — Appointment of patwari — Lambardars' 

right of nomination — Custom to the contrary — Legality, 

Under S. 24 ( 1) of the U. P, Land Revenue Act, only 
the lambardar^ have the right to nominate a patwari to 
be appointed. The plot proprietors have no right to be 
heard. A custom to the contrary, if any does exist, is 
not valid because law overrides it {Oppenheim, S.M, 
and* Drake Broi^man, J.Af.) JAINTI PF.KSHAD Z'. 
JAGMOHAN Lal. 18 R.D. 608 = 15 L.E. 709 (Rev.). 

'3. 24 — Appointment of patwari — Laio as to — 
Poioers of Collector — Local cudom — Value of — Wishes 
of Iambardars. 

Under S. 24 of the U. P. Land Revenue Act, the 
wishes of the Iambardars are to be considered in appoint- 
ing a patwari of the circle. In cases of disagreement 
a', regards nominees, the Colie :tor is bound in the first 
place to appoint the person nominated in accordance 
with the local custom under S. 24 (2); and it is only 
when no such custom can be ascertained that the Collec- 
tor can appoint any one, whether he has been nominated 
or not. Heirs of the old patwaries are also considered 
if they are nominated, and they can be appointed provi- 
sionally and may be given time to pass the requisite 
patwari examination; the Collector, however, is not 
bound to do so. The appointment rests with the Col- 
lector and only on very strong grounds will his appoint- 
ment be interfered with by superior authority. The fact 
that a rival candidate happens to be the heir of the old 
patwari, is not. when there is no local custom laying 
down that the office should be more or less hereditary, 
sufficient reason for interference with the Collector’s 
appointment of another qualified candidate. {Oppenhetm, 
S. M, and Drake Brockman, J.Af.) HaZARI PraSAD 

V, Girja Prasad. 11 0,W.N. 1068 = 18 R.D. 461. 

— S. 24 — Appointment of patwari — Procedure, 

Under S. 24, the Iambardars have the right to nomi- 
nate a person to be a patwari of the circle and subject to 
opportunity being given them to nominate in accordance 
with sub-S. (5) and subject to an opportunity being given 
them to make a nomination in accordance with local 
custom, if they have neglected to observe it or to nomi- 
nate a fit person or if their nominee is not a fit person, 
the nominee or nominees nominated in accordance with 
local custom must be appointed. If there is disagreement 
as to the nominee, local custom has to be ascertained and 
the person nominated in accordance therewith appointed, 
but such appointment is again subject to the provisions 
of sub-Ss. (5) and (6). Under sub-S. (6)the Collector has 
again to give an opportunity to the Iambardars, if none 
of the nominations follow local custom, to make nomina* 
tions in accordance therewith, or if the nomination has 
been made in accordance with local custom hut the per- 
son nominated is not fit. There is no necessity for the 
Collector to call upon the Iambardars to nominate any- 
body. It is only necessary for him to notify his refusal 
to them and if they do not nominate anybody within 15 
days from that date, he is competent to appoint anybody. 
{Drake Brockman, S, M,and Knox^ J.Af.) ALl KAU- 
SAR V. Khem Singh. 1935 R.D. 330=1935 O.W.N. 
702. 

— 3. 24 — Appointment of patv^ri — Preferential 
rights — Relation^ but not rleir sf deceased Patwari, 
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In the appointment of a patwari, a person related to 
the deceased patwari but not his heir is not entitled to 
any preference. {Knox, S.M. and Grant, /.Af.) SheO 
Naik Rai Rajpat Lal. 1935 A.W.B. 1115 = 1935 
B.D. 463. 

S. 24 — Appointment of patwari— in 

lambardari — Right of proprietors to vote. 

It would be straining the language of S. 24 of the U. 
P. Land Revenue Act to construe it as meaning that if 
any lambardari is vacant, the proprietois of his thok 
or mahal should have a vote. The appointment of the 
patwari cannot be postponed or held up until the vacant 
lambardari is filled up, until the to-sharers have 
made up their minds whom to appoint as lambardar. 
iJCnox, S, Af.) BISHAMBAR SiNGH v, BhaGWAN 
Singh. 1936 B.P. 435. 

— S. 24 — Nomination of paiikari — Dispute its to 

Co’sharer's right to nominate person not nominated 
before. 

On a disagreement between the lambardars and co- 
sharers as to the nomination of a patwari, notice was 
issued to the co-sharers to nominate according to the 
local custom. Some of the co -sharers who had already 
nominated one of the candidates now' nominated the | 
other. j 

Held, that it w'as competent for the co sharers to so 
change their mind and to nominate a different candidate. | 
{Drake Baockman, S, M.) RAMESHWAR PraSAD ». j 
RAGHUDIR Prasad 1935 O.W.N. 386 = 1935 BD.l 
181 (2) = 1935 A. W.B. 488. 

— -S. 24 {^')— Appointment of patwari by Collector 
— Interference. 

It would not be justifiable for superior authorities to 
interfere with an appointment of patwari made by the 
Collector except for very strong and good grounds, 
since the appointment is in the nature of an executive 
appointment. ' Oppenheim, S. M. and Drake Brockman, 
J,A/.) DEEi Saran Lal v. Debi Prasad. 11 O.W. 
N. 1303 = 18 B.D. 657. 

■ "S. 32 — Co-tenants — Brothers — Death of one 

leaving widow — Re^ marriage of widow — Effect of. 

Where tw’o brothers were co-tenants, one of them died 
leaving a w'idow', and she re-married. 

Held, th^t in the absence of any new contract of 
tenancy entered into between the widow and the land- 
lord, the name of the widow should be expunged from the 
papers on the ground that she w'as not an occupancy 
tenant. {Oppenheim, S.AI, and Walton, SHEO 

Balak Koerij'. Saminath. 14 L.B. 228 (Eev.)= 
17 B.D. 235. 

S. 32 — Entry in khewat — Revisional settlement 
— If can alter status of taluqdar. 

A Settlement Officer, acting under the U. P. Land 
Revenue Act, cannot, by making entries in the khewat 
or otherwise, convert a proprietary into an under-pro- 
piietary right or vice versa, because a Settlement Officer 
at the time of the revisional settlement of Fasli 1331, 
was only given powers of a record officer. In the face 
of an irrebuttable presumption that a particular person 
is a taluqdar, it cannot be accepted that he became an 
under-proprietor, notwithstanding the entries in the 
recent settlement papers. The said entries cannot des- 
troy rights of the taluqdar conferred on him by the 
sanad and by the provisions of S. 3 of the Oudh Estates 
Act; and his status as a taluqdar cannot by an pro* 
ceedings taken at the revisional settlement, be converted 
to that of an under proprietor liable to pay rent to ano- 
ther, who under the terms of the sanad had no status of 
any kind in the land in dispute. {Nanavutty and Smith, 
//.) FaridudLin Ahmao z'.^Rafiuddin Ahmad. 


U. P. LAND BEVENUB ACT (1901), 8. 33. 

161 1.0. 663=7 B.O. 140 = 18 B.D. 464=11 O.W.N. 
1064»A.I.B. 1934 Oudb435. . 

S. 32 — Khewat —Entri es in — Possessory rights — 

If need be mentioned. 

Where, under a Civil Court decree, the parents had 
the exclusive right of management and appropriation of 
proceeds during their lifetime and their ^ons were to 
be the owners entitled to posse«sion after their parents. 

Held, that as the khiwat was a register of proprietors 
the father's name could not appear therein but that the 
restriction on the rights of the sons by the possessory 
rights of the father must find a place in the khewat, 
{Drake Brockman, S,M. and Holmes, J,Af,') ChUNNI 
Lal Hhatelay v, Sheo Kumar Bhatelay. 14 L. 
B. 813 (Eev.). 

S. 32 — Title to collect rent — Questions relating 
to — Order of the Board of Revenue, final. 

So far as the Revenue Courts are concerned, the order 
of the Board of Revenue as the last appellate Court in 
mutation cases must govern all future questions as to 
the title to collect rent. {Oppenheim, S,M. and Walton, 
J,M,) Bahori V. Kastola Kuar. 14 L.B. 164 
(Bev.) = 17 B.D. 222. 

— — S. 32Xa.) — Remainderman — Entry of name in 
papers. 

Where one person has a limited interest and another 
is the remainderman the name of the latter should also 
be shown in the revenue papers in the same way as that 
of a mortgagor or a tenant. {Smith, /.Af,) HaR 
Narain Das v. Hari Saran Das. 16 B D. 457. 

S. 32’^ (b) and (c) — Applicability — Thekadar 

. holding under jungle clearance lease — Entry in khew'at*. 

I Where the thekadars held under a jungle clearing 
j lease which conveyed to them the whole land in the 
j hamlet at 10 per cent. less than the recorded rental with 
I the proviso that should the land ever beconfie kham they 
would be entitled to 10 per cent, on the rent roll, 

Hela, that the thekadars had no claim to a place in 
the khewat, {Oppenheim, S>Af. and Walton, J,AI.') 

Bhagwan Datt Singh v. Court of wards, 
Ajodhya Estate. 13 L.B. 323 CRcv.)=16 B.D. 
545. 

S. 32 (c) — Khewat — Right to be recorded in — 

Holder of heritable, non-transf erable Hase, 

The holder of a heritable, non-transferable lease hold- 
ing under a judicial decision is entitled to have his 
name recorded as heritable, non-transferable lessee in 
the under-propiietary khewat maintained under S. 32 (O 
Of the Land Revenue Act. {{Drake Brockman, S, M, 
and Knox, J.AI.) MaHOMED ASGHAR A LI v, NaWAB 
Ali. 1935 B.D. 364=1936 O.W.N. 733. 

Ss. 32 (e) and Civil suit to contest correct- 
ness of entries under — Maintainability, 

S. 44 says that any person may have a right to esta- 
blish in the Civil Court any interest in land which is 
recorded in the registers prescribed by CIs. {a) to {d) of 
S. 32. But the interest of occupancy tenants is recorded 
in the Khatauni which is the register under S. 32 {e') 
and S. 44 does not give any right of suit to establish 
that right, relating as it does to the register of all persons 
cultivating or occupying land. The final decision iu 
those matters rests with the Revenue Courts. 25 
A. L. J. 799, Foil. {Bennet, /.) SaRBATI v, ZaMIN- 
PAL. I.B. 1933 All. 34 = 1411.0. 87=14 L.B. 389 
(Bev.Wl? B.D. 649 = A.I.B. 1933 All. 291. 

S. ZZ-- Application under— Contest— Adjudica^ 

lion — Res judicata. 

An application for correction becomes a suit on con- 
test and a finding therein that a person is a sub-tenant 
and not co-tenant operates as res judicata, (Keant 
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SM^and Oppenkeim, J M.) RaGHUBAR DAYAL v. 
Bhagwan Din. 15 ]$.D. 720^12 L.R. 389 (Rev.)* 

■ "Ss. 33 and 39 — Correction of papers — Dispute 
between descendants of brothers as to whether they were 
co-tenants — Revenue Courts if can decide. 

In a case where the descendants of one X applied for 
correction of papers on the ground that they alone were 
the tenants of the holding in suit and that the names of 
the descendants of K, X’s brother, had been wrongly 
recorded as co tenants, 

Held^ that the dispute was one that could be decided 
by the Revenue Court under the Land Revenue Act. 
^Knox, Ram Lakhan Singh v, Sarju Pra 

SAD Singh. 1935 R.D. 124 (2) -1935 O.W.N. 308. 

S. 33 — ^'‘Errors'* — Meaning of — Correction — 

Power of Court, 

The powers of Court under S. 33 are not confined to 
the correction of clericial errors only. Where, owing to 
the Tahsildar’s neglect of duty and inaccuracy on the 
part of the Registrar Kanungo, the name of the respon- 
dent was recorded against one-fourth of the joint 
property instead one-half to which she was indubit- 
ably entitled and the mistake was promptly brought to 
the notice of the officials concerned, the Court has juris 
diction to make the necessary correction. ilValton, /. 
Mf) Todhi Mai. r*. Mt. Bhagvvati. 17 R.D. 368 
-14 L.R. 240 (Rev.). 

-S. 33 — Mistake in khewat — Correction — Entry 

by Court in mutation proceedings — Entry if can be 
corrected. 

Whereon account of an alleged mistake in the 
khewat an entiy made by order of Court in mutation 
proceerJings was sought to be corrected. 

Held^ that it was not the Collector’s duty to ensure 
the accuracy of the records by deciding complicated 
questions of proprietary right which should have been 
decided when the entry in the annual register sought to 
be corrected was made and that the application for 
correction was not maintainable. {Drake Brockman., J, 
M ,) Mahomed IIashib Ullah Sheikh v. Munnu 
Pandey. 14 L R 364 (Rev.) =17 R.D. 508. 

■“ ■ — S. 33 — Scope, 

The only errors that can be corrected under S. 33 
are ’errors provftd to have been made in the record 
of rights or in any annual register previously prepared. 
(^Drake Brockman., S.Af.) DEOKI NaNDAN PRASAD 

V , Pateshsyari Prasad. 11 O.W.N. 164-15 L.R. 
122 (Rev.) -18 R.D. 62. 
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have the entries in the khewat altered. The omission to 
make a report under S. 34 is not fatal. (Oppenkei/n, 
S,M, and Drake Brockman, /, M) AnaND SwarUP 
SiNHA V, Cyan Sarup. 18 R.D. 574=15 L.R. 706 
(Rev.). 

-S. 33 (2) — Entry in register — Decision of dis- 
pute — Possession as the test. 

A dispute as lo entry in the register prescribed by 
S. 32 {e) should be decided on the basis of possession. 
{Drake Brockman., S,M and Holmes, /,M.) BaIJNATH 
Singh z'. Suraj Bali Singh, ll O.W.N. 214=18 
R.D. 105 = 16 L.R. 139 (Rev ). 

— -S 33 (3) — Annual registers — Entries in —Pre- 
sumption of truth. 

The entries in annual registers made under S. 33 (3), 
Land Revenue Act, shall be presumed to be true until 
the oontrary is protfcd. Only the decisions in disputed 
cases falling under Ss. 40, 41 and 42 constitute con- 
clu'^ive evidence in respect of the subject matter of the 
di‘'pute in proceedings in the Revenue Com ts. {IVazir 
Hasan C f.) IlANSRAJIKaAR v. SURAJ BiKHSH 
Singh. 11 O.W.N. 118 = 18 R.D. 68 (1). 

— S. ^Z{Z)—C hanges in Procedure, 

Under S. 33 (3) changes affecting the khervat cannot 
be recorded without the order of the Collector. The 
patwari should report the matter to the Collector making 
a provisional entry. {Drake Brockman, S,M,') DEOKI 
Nandan Prasad v Pateshwari Prasad. 11 O. 

I W.N. 164 = 15 LR. 122 (Rev.) = 18 R.D. 52. 

' -S. Z^~Civil Court decree unexecuted — Muta- 

tion on basis of — Right to, 

A per^on, obtaining a decree for possession in a 
Civil Court, but not executing it, cannot be said to have 
obtained possession by transfer and cannot obtain muta- 
tion on the basis of the decree. {Oppenheim, S.M) 
Tukman Singh v, Ganga Singh. 18 R.D. 497= 
16 L.R. 609 (Rev.). 

"S. 34 — Mutation proceedings — Transfer by 

member of joint family — Power of other members to 
question. 

In mutation proceedings it is not open to the other 
members of the family of the transferring co sharer to 
j object to the competence of the transferor. It is not the 
[ law that a person, duly recorded in the khewat, is 
I incapable of transferring his share without the consent 
I of the other members of his family. {Oppenheim, S, 
I M. and Walton, /.Af.) Mt. NawaB BeGAM v, TIKA 
Ram. 14 L.R. 348 (Rev.) = 17 R D 481. 


■ — — — Ss. 33 and 34 — Scope — Applicability — Mosque : 
with platforms — Decree of Civil Court awarding plat- \ 
forms to deity and profits to co sharers of village — Appli- 
cation for mutation on behalf of deity — Maintainability 
— Procedure, 

When there has been a decision by a Civil Court that 
certain platforms appurtenant to a mosque were part of 
the mosque property but that the proceeds or profits 
derived therefrom w’ere to go to the co-sharers of the 
village in which the mosque stood, an application under 
S. 34, U. P. Land Revenue Act, on behalf of the deity 
for mutation in respect of the platform property is 
maintainable, but not as regards the mosque land. In 1 
regard to the latter, it is the duty of the mutation officer I 
to proceed unrler S. 33 of the Act. {Oppenheim, S,Af, 
and Drake Brockman, J.M.) MAHOMED EjAZ RASUL 
Khan v, Harnam Singh. 1935 O.W N. 244 = 1935 
R.D. 30. 

Ss. 33 (2) and 34 — Construction — Right to 

correction of entries in khewat — If barred, 

Ss. 33 (2) and 34 of the U. P. Land Revenue Act 
cannot be interpreted as barring the right of a person to 


— — S. 34 — Mutation relating to lease — Delay in 
report — Effect of. 

Mutation in respect of a lease should be reported 
within three months and the period not being one of 
limitation, a person who reports beyond that time 
renders himself only to a fine. {Oppenheim, S.M. and 
Drake Brockman, /.Af ) RAM LAGAN MiSRA v, Mr. 
Ureha. 14 L R. 477 (Rev.) = 17 R.D. 627. 

— — S. 34 — Res judicata — Mutation — Second applica- 
tion for. 

When an application for mutation has been dismissed, 
a fresh application under S. 34 of U. P. Land Revenue 
Act, on the same grounds, in respect of the same succes- 
sion or transfer is not maintainable. {Oppenheim, S.M, 
and Drake Brockman, f.M) SUKHDEI ly. BaQAR 
Khan. 18 R.D. 711 (1) =16 L R. 104 (Rev.). 
— S. 34 — Right to apply for mutation — Rever- 
sioner — Proof of possession — Necessity — Forcible posses- 
sion — Sufficient y, 

Befo'-e an application for mutation under S. 34 can 
be filed by a reversioner claiming a right to suxeed to 
property he must obtain possession ^arising out of or 
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based on such right of succession. It may be actual, or 
formal, or constructive. Where he has not been put in 
possession by any Court or competent authority, there is 
neither formal nor constructive possession. Forcible 
possession which he enforces because he thinks he has 
right and title is not such possession as will justify the 
Revenue Court in ordering mutation. i^Drakt Brock- 
man, SM ) BHANPARTAP SiNGH 27. BlRAN KUAR. 

1935 B.D. 438. 

— — Sfl. 34, 36 and 44 — Scope — Mutation proceed- 
— Order of iahstldar — Finality, 

Where the mutation proceedings do not show that 
any question relating to sir lands was considered, the 
person interested in the sir land not having been sum- 
moned at all, the order in such proceedings does not 
bar a subsequent proceeding in respect of the sir lands. 
(Pppenheim, S, M, and Drake Brockman, J. M.) 

Shanker Singh Ram Piarey. 18 B.D. 630=^15 
Ii.B. 636 (Bev.). 

— -S. 34 — Scope — Fast profits — Assignment of — 
Report of transferal f necessary. 

Where profits are transferred to a person after they 
have accrued due, the transferee gets no right either in 
the mahal or in any share of it or in the profits of it in 
respect of the year in which the transfer is made or in 
respect of any future year. It is not a transfer of the 
right to the profits in a mahal. Consequently no report 
is necessary in order to entitle the transferee to sue for 
the profits tiansferred. S. 34 of the U. P. Land Re- 
venue Act does not bar such a suit. (A/lsop, /.) 
Ashfaq ^u Khan v , inayat Beg. 165 1 0. 1103 
c=1935 A.W.B. 750-1936 R.D. 300 = 7 B.A. 1026 = 

1936 A,L.J. 816=A.I.B 1935 All. 704. 

—— S. 84 — Scope — Sale of holding and transfer of 
possession admitted — Mutation, 

S. 34 contemplates different treatment for transfers 
by mortgage and transfers by sale. In the case of a 
sale there is no reason for refusing mutation when the 
vendor admits the sale deed and the passing of posses 
sion. {pppenlutm^ S.M. and Walton, J ) Mt. NawaB 
Begam Tjka Ram, 14 L.B. 358 (Rev.) =: 17 B. 
D. 481. 

S. 34 (3)— Object of. 

The intention of S. 34, U, P. Land Revenue Act, was 
to prevent any one whose name had not been mntattd 
from exercising the functions of a proprietor; and the 
intention of Cl (5) of that section was not to prevent a 
person claiming to be a proprietor from applying to 
have his name entered in khewat, {Oppenheim, S M, 
and Drake Brockman. JM.) ANAND SwaRUP Sinha 
V, Cyan Sarup. 18 B.D. 674 = 16 L.B. 706 (Eev.). 

S 34 (6) — Pre-emption decree followed by 

mutation — Suit for profits — Bar, 

Where a pre-emption decree w’as followed by mutation 
and a suit for profits was subsequently filed after the 
report was made, held that the suit was not barred by 
S. 34 (5) {Oppenheim, J,M* and Knox, S M.) JaGESH 
war Ram Charan. 16 BD. 169=13 IiB. 54 
(Rev.). 

• S. 34 (b'i — ‘Transfer* — Vesting in insolvency if 

— Putyof Receiver to make a report. See PROVINCIAL 
Insolvency act, Ss. 28 (2) and 56 Cl)— Re- 
ceiver. 11 O.W N. 1037=18 R.D. 430 (2). 

» — S. Zb-- Mutation — Objection based on stay order 
of Civil Court — Disallowance of— Procedure — Failure 
to order mutation — Propriety. 

Where an objection to mutation based on an order of 
partial stay passed by a Civil Court is disallowed, and 
there is nothing fuither to decide in the case the muta- 
tation officer is nof • justified in refusing alteration of 
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entries in accordance with Civil Court's power. (Oppen- 
hetm, S,M, and Drake Brockman, JMf) SKI NaRAIN- 
z/. Kishori Raman Singh. 18 B.D. 523=16 L.B. 
641 (Bev ). 

S. 36 — Claim to ex-proprietary rights — Limita- 
tion, 

A person out of possession can claim ex proprietary 
rights within six months of losing possession {Drake 
Brockman, J.M.) BiNDESARI MISIR z'. RaGHUNATK 
MisiR. 18 B.D 605 = 16 L B. 712 ( Rev.). 

S. 36 — Court entering rent according to agree- 
ment between parties — If amounts to fixing of rent by it. 

In a suit for arrears of rent for an agricultural hold- 
ing, the facts were that the defendants who were 
Zamindars mortgaged their proprietary rights and be- 
came ex-proprietary tenants of a certain area of sir {i.e,y 
the area in suit. An application was apparently made 
by the mortgagee to the Revenue Court to fix the rent 
according to an agreement evidenced by a kabuliat exe- 
cuted by the defendants. The Court wrote an order 
saying that the nature of the tenancy should be 
changed and the rent should be entered in accordance 
with the kabuliat. The argument of the defendants was 
that they were not bound to pay any rent at all for the 
' ex-proprietary holding because no rent had been fixed by 
the Revenue Court under S, 36 of the Land Revenue 
Act. 

Held, that the Revenue Court did fix the rent to 
which the parties had agreed and that there is nothing 
in the form of the order which would lead to the con- 
clusion that the Court failed to do its duty or to go into 
the question of what rent be fixed. {All sop, /,) 
GHAFOORZ' ABDULLAH KHAN. 167 1.0. 521 = 8 
R.A. 201 = 1935 RD 361=1936 A.W.R. 816=1085* 
O.W.N. 794 = A.IR. 1936 All. 923. 

S. 36 — Fxproprietary tenancy — Fixation of rent 

— Agreement of parties- Validity — Rent not fixed by 
Court— Recoverability. Ste AGRA TENANCY ACT. S. 
14 Ex PPOPKIETARY TENANCY. 1935 R D. 442. 
S. 36 — Ex- proprietary tenancy- Kent — Enhance- 
ment by consent — Duty of Court, 

The rent of an ex proprietary tenant must be fixed' 
by Court and the parties cannot contract themselves out 
of the law\ But if an enhanced rent itas been agreed 
upon and paid for a long period the Court will not 
interfere and reduce the rent, especially if the question 
could have been agitated at an earlier proceeding. 
{Gppenketm, S, M.) KRISHNA DUTT ShuKLA v. 
Rajaram Rai. 16 R.D 460 = 13 L R. 206 (Rev.). 
S. 36 — Ex-proprietary rights— Claim to — Limi- 
tation, 

A claim to ex-proprietary rights must be made within 
‘■ix months. {Oppenheim, S, M, and Walton, J.M,) 
Farid Ahmad Khan z/. lachmi Narain. 14 Ii.. 
R. 622 (Rev.) = 17 R D. 648. 

S 36 — Fixation of rent — Agreement between the' 

parties — Duty of Court, 

A Court in proceedings under S. 36 has to fix the 
rent of the tenant in accordance with the provisions of 
the Tenancy Act. When the Court fixes the rent it 
should, if the parties agree as to the rent, give effect to 
the agreement. {Oppenheim, S,M, and Drake Brock- 
man, /,M.) Harkha Kunwari V. Jang Bahadur 
Singh. 18 R D 6=16 L.B. 23 (Rev ). 

S. Zb— Procedure under— Duty of Court — 

Waiver of right of occupancy, 

S, 36 of the U. P. Land Revenue Act is clearly 
w'orded. An agreement waiving right of occupancy 
created under S. 14 is void entirely. The Court is- 
bound to specify the area in which such right is created,- 
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■‘and if a party is absent, it may proceed ex parte accord- 
ing to law, {Oppenheim^ S*M. and Drake Brockman^ 

J,M,) Kurey Singh v, Debi Dayal. 18 E.D. 
42S (1) = 15 L.E. 640 (Eev.). 

S. S6 — fixed without local inspection — 

Validity of. 

Rent the rate whereof is fixed without a local inspec- 
tion is illegal. {Oppenheintt S.M. and Walton, 

Pancham Khan v, Nanda Kishor. 14 L E. 296 
(Eev.) « 17 E.D. 410. 

S. 36 — Sale of proprietary rights — Surrender 

of ex-proprtetary rights within six months — Sanction 
not obtained --Effect, 

Where a person sold his proprietary rights and subse- 
quently executed a deed relinguishing his ex-proprietary 
rights mentioning that he bad given up his possession 
but no sanction had been obtained as required by S. 15 
of the Agra Tenancy Act. 

Held, that ex proprietary rights continued in the 
vendor and could only be lost with the Court’s sanction 
or by a fresh surrender after six months. {Oakden, S. 
M, and Smith, J.M,) DUKGA DaSS v. BHOLA RAM. 
16 E.D. 104= 12 L.E. 18 (Eev.). 

— — -S. 36 — Sir land mortgaged with possession — Sale 
of equity of redemption-- Claim to ex-proprietary right 
— Liability to discharge mortgage. 

A person who sells proprietary rights while sir lands 
are in the possession of the mortgagees, must in equity 
pay off the mortgage money, if he claims the benefit of 
ex-proprietary rights and not leave it to the purchaser to 
pay ofif the mortgage. Without payment of the mortgage 
money ex proprietary right cannot arise. The purchaser 
should either get his quota of Sir without the encum- 
brances of ex- proprietary rights or the seller should get 
the advantage of ex-proprietary rights subject to payment 
of the mortgage money. {Oppenhetm, S.M. and Drake 
Brockman, J.M,) RaPHA MOHAN DubE v, SheO 
PragaS Misra. 18 E.D, 634 = 16 L E- 68 (Eev.). 
— ~S. 36 — Sir land — Usufructuary mortgage of-— 
Kabuliyat by mortgagor to mortgagee to pay rent — Liabi- 
lity for rent — Kabuliyat not registered — Effect, 

The proprietor of a plot of sir land mortgaged it usu- 
fructuarily, but executed a kabuliat • to the mortgagee 
agreeing to continue in possession as thekadar and to 
pay rent to the mortgagee. The mortgagee having sued 
for arrears of rent, 

Held, that the defendant ex-proprietor could not 
escape liability for payment of rent to the mortgagee in 
terms of the kabuliyat executed by him. The fact that 
the kabuliyat is inadmissible in evidence for want of 
registration, does not bar the Court from decreeing the 
claim by way of damages for use and occupation, the 
amount of damages being the rent agreed under the 
kabuliyat, {Ntamatullah, /.) BaKHTAWAR v. X^ILA 
PAT. 168 I.O. 60 = 8 E.A. 279 = 1936 E.D. 299 = 
1936 A.W.E. 711 = A.I.E. 1936 All 786, 

- S. 39 — Correction of papers — Procedure. 

Whereon the death of a recorded statutory tenant 
the tenancy devolved on his grandson but the patwan 
improperly recorded the name of the brother of the 
deceased also and the landlord instituted proceedings for 
correction of papersi 

Held, that the proper procedure is to record the grand- 
son as sole heir and leave the other party to a regular 
suit, (fiakden, S.M. and Smith, J M.) CHaRAN 
Singh v. Bhagwandas. 14 E.D. 638. 

' 8. Sd*- Proceedings under — Scope of enquiry — 

Change in character of land. 

Where land is recorded as grove, the correction of 
papers proceedings cannot be utilised for an enquiry 
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whether the land has changed its character. {Walton, 

JM .) CHUT Kanno LAL 2^, ABDUL Karim khan. 

16 B.D. 520. 

S. 39 (2)— Scope— Divided tenant— Interest in 

other portion of holding— Effect of S. 37, Agra' 
Tenancy Act, 1926. See AGRA TENANCY Acr (1926) 
S. 37— Effect. 16 E.D. 239 = 12 L.E 126 (Eev.). 

S. 39 — Suit under, claiming to be tenant 

Proof, 

In a suit under S. 39 a man claiming to be a tenant 
must prove that he is actually in possession. {Knox, S 
M. and Grant, J M.) BhagwaNT TewaRI v. RaMA- 
NUJ Tewari. 1985 E.D. 470 = 1935 OWN. 1147. 

S. 39(2)— Scope and applicability— Consent of' 

landlord to partition- -Effect of decree. See AGRA. 
Tenancy Act, S. 37— Decree for partition 
E.D. 327 = A.I.E. 1^34 All. 906. 

S. Application to expunge names of recorded 

tenants— Rejection on pnding of possession with tenant^ 
-If bars ejectment smt under ^.86, Agra Tenancy 
Act, 

An application by a landlord merely for expunging the 
names of the recorded tenants on the ground that the 
latter do not pay rent, that they are not tenants and 
that the land was uncultivated and in his own possession 
1 is not one for recording the tenants as non-occupancy . 
tenants; nor does it raise the question of their status. 
Under the U.P. Land Revenue Act, the Revenue Courts 
have only to come to a finding as regards possessiow, and 
if it is with the recorded tenants the application has to 
be throwm out. Such a decision, will not, however, 
operate as res judicata so as to bar a subsequent suit by 
the landlord to eject the tenants under S. 86, Agra 
Tenancy Act. {Oppenheim, S M. and Dr ike Brock- 
man, J M.) Bal Mukund LAL V. Salha Begam la 
E D. 434. 

S. 40 — Claimant under forged will — If can 

apply for mutation, 

A person claiming under a will which has been declar- 
ed a forgery cannot apply for mutation. {Keane, S.M, 
and Oppenheim, J.M ) GOPAL CHANDRA v, RaDHEY 
Shiam. 16 E D. 662. 

S. 40 — Collectors decision under — Basis, 

; Under S, 40, U P. Land Revenue Act, the Collector is. 
bound to base his decision on posses." ion. When there, 
is evidence to satisfy him that a Pathsala has been in 
possession and has a reasonable claim to ownership, the 
name of the Pathsala must be shown in the records as 
owner. {Oppenheim, S.M. and Drake Brockman, J M.y 
anand Swarup Sinha V, Cyan Sarup. 18 E D. 
674 = 16 LE. 706 (Eev.). 

S. 40 — Complicated question of law — Disposal byx 

Civil Court, 

A complicated question of succession, such as whether 
a half sister is entitled to succeed under the Hindu Law 
Amendment Act of 1929, should be left to the Civil' 
Court for decision. {Drake Brockman, S.M,) BlSHUNI 

V. Bhikhi. 14 L.E. 883 (Eev ) 

S. 40 — Dispute as to entry in records — Basis of 

decision, 

A dispute relating to an entry in the records must be 
decided on the basis of possession, though the di'spute is 
really one as regards proprietary rights. {Oppenheim, 
S.M. and Drake Brockman, J Mj) RaM FRASAD z/. 

I SULTANAT Rai. 16 L.E. 663 (Rev.). 

— S. 40 — Dispute as to entry in record of right— 
i Basis of decision. 

j A dispute which is really one as regards proprietary 
i rights, but relates to an entry in the record of rights, 

I must be decided on the basi- of possession. {Oppen^ 
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heim^ S^M. and Drake Brockman^ RaMA PRA- j -^3, ^0— Party in possession— -Recording as te»' 

SAD V. Saltanat Rai. 11 O.W.N. 1137 = 18 B.D. I ant. 


467. 

— S. 40 — Enquiry under — Nature of — Collector 
'deciding dispute under — Evidence given by witness in — 
Is admissible in subsequent suit, EVIDENCE ACT, 
S. 33. 1935 R.D. 567 = 1935 A.W.E. 1422. 

S. 40 — Grove — Claim to — Evidence — Family not 

having right therein. 

Exceptionally good evidence will be necessary to prove 
that certain persons had obtained possession of a grove 
which had never been a grove in which their family had 
ever had any interest where the name entered in the 
papers of 1667 is shown to be not a relative of the 
claimants the latter can hardly raise their claim to the 
land. {^Keane^ S M. and Oppenhum^ ZaliM 

Singh v. Shko Mangal Singh. 16 R.D. 572=12 L. 
B. 293 (Rev.), 

— S. 4^— Mutation cases — Duty of Revenue Courts 

— Possession how far a criterion. 

The duty of Revenue Courts in mutation cases is 
simple. Possession first; if there are doubts about posses 
sion then a summary enquiry as to the person best entitl 
ed to succeed should be taken up. The word ‘summary* 
was not incorporated in the Act without an object and it 
should not be lost sight of. Where the Court finds that 
the mortgagee is in possession the ciiterion of possession 
cannot be applied. {^Keane^ S.M.') DULHIN Ghura 
Kuar V. Kauleshvvar Lal. 15 R.D. 273. 

S. 40 — Mutation cases — Duty of Revenue Courts. 

It is not the province of a Revenue Court in dealing 
with proceedings under the Act to go into complicated 
questions of the right of persons to alienate interests in 
land, It is sufficient for the persons v^ho claims the 
entry of his name to show that he has possession and 
that possession is based on a reasonably clear and 
prima facie sustainable title, (^Drake Brockman^ S. 
M.) SuBEDAR V. Chet Ram. 14 L R. 766 (Rev.). 

S. 40 — Mutation — Death of — Manager of dedi- 

cated property — Record of name of successor — Basis — 
Enquiry into title. 

A mutation officer is not concerned to record the 
names of niutwalhs trustees, etc., in the khewae as such. 
The khewat must contain, in the case of dedicated pro- 
perty, the name of the person who in fact manages the 
the property and is liable for the payment of land re- 
venue; and when such manager dies, his successor must 
be recorded. Hut in so doing, his position should be de- 
scribed in a non committal manner which should in no 
w’ay raise a question of title. It is not the business of a 
Revenue Court to investigate a question of title. The 
dispute must be decided on the basis of possession or on 
a summary enquiry into title; and the name of the person 
prima facie best entitled to manage the property should 
be recorded. {Oppei/heim, S.M, and Drake Brockman. 
j.Af.) Balkishan Das z^. Saraswati Bibi. 18 R. 
D. 616=11 O.W.N. 1430=16LR. l(Rev). 

S 40 — Mutation officer — Powers — If a ^ Court*. 

The provisions of the U. P. Land Revenue Act, 1901, 
relating to cases of mutation of names distinctly show 
that the officer seized of mutation cases is enjoined by 
law to decide disputes regarding entries of names by 
means of an inquiry into the question of possession and 
when he is unable to satisfy himself as to which party is 
in possession he shall ascertain by a summary inquiry 
who is the person best entitled to the property and shall 
put such per^-on in possession. It is difficult to hold that 
.‘uch an officer is not a “Court" (^Hasan.C.J and 
Ki^ch. /.) Triloki Nath v. Ram vianorath. I.R. 
1931 Oudli 297 = 132 1 0. 637 = 8 O W.N. 764 * 16 R. 
P. 376 = 14 494 = A.I.B. 1931 Oudh 296. 


I Provided the person having the possession obtained 
, it on the basis of succession and such succession is 
j prima facie legally capable of justification he can claim 
! to have his name recorded in the papers and the party 
I who challenges his right should be directed to the Civil 
i Court. (^Drake Brockman. S.M. and Holmes. J.MI) 

: RAMJI CHAUBE V. Hazari Chaube. 18 R.D. 126 = 

I 15 L.R. 299 (Rev.). 

S. 40 — Possession — Meaning of . 

j By possession in S. 40 is meant possession at the date 
I of dispute, ipppenheim. S.M. and Drake Brockman. 

\jM) Suraj Prasad Thakur. 14 L.R. 471 
I (Rev.) = 17 R.D. 611. 

I S 40 — Possession — Scope and meaning. 

Possession in S. 40 would cover proprietary possession 
duly acknowledged and enjoyed but interrupted by an 
‘act of God* such as flood. {Drake Brockman. S.M.) 
Deoki Nandan Prasad v. Patfshwari Prasad. 
11 O W.N. 164 = 16LR. 122 (Rev.) = 18 R.D. 62. 
— S. 40 ^Possession — Material date. 

Possession for the purposes of mutation is possession 
on the date of the institution of the case and not posses- 
sion pendente ltte\ the question of possession after that 
date need not be considered. (Oppenheim. S.M. and 
Walton. J.M.) PrabhU Nath v. SHKO MaNGAL. 

14 L.R. 316 (Rev.) = 17 R.D. 470. 

S. 40 — Question of title— Duty of Revenue 

Court. 

Where the question in dispute is highly contentious 
and relates to a question of title the proper forum is 
the Civil Court. All that the Revenue Court has to 
decide is who is in possession and record his name. 
{Drake Brockman. S.M. and Holmes. J.Mf) ASHARFI 
Lal V. Mata Din. H O.W.N. 286 = 18 ED 136 = 

15 L.R. 164 (Rev.). 

— — S. 40 (1) — Mutation proceedings —Decision — 
Basis — Possession — Judgment- ieb tor in possession in 
j spite of decree. 

All disputes in mutation proceedings should be decid> 
ed on the basis of possession. The fact that the exist- 
' ing record is in favour of a person from whom a claim- 
I ant derives his title is no ground lor allowing* the 
I claimant mutation unless he has obtained possession. 

1 The Collector has no power to enter the name of a per- 
son who has continued in unbroken possession in spite 
of a decree and dakhalnami for possession in favour of 
his creditor. {Oppenheim. S.M. and Walton. J.M.) 
ABDUL Samad V. NANDKISHORE. 13 L.R. 399 
(Bev.)=17BD. 53. 

S. 40(1) — "Possession** — Meaning of. 

Possession for the purpose of S. 40 (i) means posses- 
sion on the date of the institution of the suit and not 
possession Pendente lite. {Oppenheim. S.M, and Walton. 

J M.) Sheo Shankar Saduz/. Sheo Das Sahu. 
14 L.R. 643 (Rev.). 

S. 40 (3)— Suit for profits — Denial of pro- 
prietary right — Procedure. See AGRa TENANCY ACT, 
S, 222. 18 R.D. 257 = A I R. 1934 All. 847. 
——3,41 — Jurisdiction of Rei enue Court — Posses- 
sion delivered by Civil Court — Demarcation of boundary 
by Civil Court Amin — Alteration of boundary. 

Where, under a decree of a Civil Court, the Civil 
Court Amin delivers possession of the area decreed and 
demarcates the boundary, the remedy of the party who 
thinks that the Amin has fixed the boundary wrongly is 
to go to the Civil Court and get it corrected. The 
Revenue Couit has no jurisdiction to fix a boundary 
i contrary to the possession delivered by the Civil Court 
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which is the sole judge of title. Revenue maps will be 
altered or should be sjtered in conformity with posses- 
sion as decreed by the Civil Court. {Drake Brockman^ 
S,M. and Kn^x, J.M) MOHAN LaL v . RATAN SEN. 
1936 R D. 292 - 1936 O. W.N 648. 

— S. 4l — Scope — '*Avtua/ possession** — Meaning 
2nd effect of — Plot left undtinded at partition — Shares 
'ff proprietors recorded — Demarcation of boundaries — 
Per mils bility. 

Where the partition officer leaves a plot undivided, 
merely recording the shares of the proprietors in it, 
there is no case for demarcation of boundaries. The 
plot can only lie divided by a partition. Until physical 
partition is effected, the plot remains the common hold- 
ing of all parties. The words “actual possession in 
S. 41, U. F. Land Revenue Act, rule out the considera- 
tion of constructive or judicial possession, as distinquish- 
ed from physical possession. The section only provi 
des for the laying down of a boundaiy the exact pobition 
of which has become obscure; it is not intended for the 
laying down of a boundaiy which never existed. {Drake 
Brockman ^ S.M, and Knox, / M.) RAM jAG SlNGH 
z/. Bhola Nath. 1935 R D. 280 -1936 A.W.R. 700. 

— —S. 41 (1 ) — Boundary dispute — Duty of Revenue 
Court* 

A dispute as to boundary should be settled so far as 
possible by the Revenue Courts in order that the party 
not satisfied with that decision should seek redress in 
the Civil Courts with whom the ultimate decision must 
lie. The Revenue GHficer should cany out the demarca- 
tion on the basis of the existing s-irvcy maps. {Oppen- 
hevn^ S>Af. an I Drake Brockman, JAI RAM v, 

Mahomed Yusuf. 18 RD. 332 = 15 L.R. 394 = 
CRev.). 

S. 42 — Applicability and scope, 

S. 42 covers disputcb re^pcjcting class or tenure of a 
tenant, that is, the man must be a tenant. Where, 
therefore, the landlord considers the other party to be a 
trespasser, S. 42 is not applicable. {Drake Btockman^ 
S,M and fiolmes, J.M.) SUBEDAR v, CHET RaM. 
14 L.R. 766 (Rev.). 

— — —3. 42 — Applicability and scope — Dispute as to 
who is the tenant — Agra T e nancy Act, S. 121 . 

'S. 42, U. F.^and Revenue Act, applies only to cases 
where the tenancy is admitted and the dispute relates to 
the class or tenure of the tenant. The scope of the 
section is very limited. It has no application to a dis- 
pute as to who is the tenant. It is also a mistake to 
read into the section all the provisions of S. 121 of the \ 
Agra Tenancy Act of 1926. An order of the Revenue | 
Court in an application for ^he correction of Jamahandt 
does not operate as res ludicata so as to bar a suit in \ 
the Civil Court for declaration. (Gangi Math, /.) j 
Kalp Nath Chand r. Samak Dhuj Chand. 156 
10. 1097 =7 R A 1027 = 1936 E.D. 342 = 1935 A. W. ; 
R. 820 = 1935 O. W.N 943-AI.R 1935 All 761. 

S 42 — Declaration as to statutory tenancy — 

Finality of order. 

Where a lawful order is made under S. 42 recording 
certain persons as >tatutory tenants and that order is 
not appealed against it be omes find and the persons 
whose rignt" h ive l)»-en recogr>i*'ed cannot be ejected by 
notice. {iVtdon.J M) SURAJ KUAR v, SheO PRA- 
Sad. 13 L.R 310 ( Rev ) - 16 R D 558. 

' ‘3. *42 — JS qntry by S ub^ Divi sional Officer — State 

ment of Patwin before Tahsillar — Admisdbihtyof. 

The statement of a Patwari taken by the Tahsildar 
but not re-^aken by the Sub-divisional Officer to whom j 
ths proceedings were submitted cannot be considered in 
a proceeding under 42. {Oppenheim, S.M. and 

Q. D.- 11^-231 
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Drake Brockman, J.M.) RAGHURAJ SlNGH v. OKI 
AHIR. 14 L R. 466 (Rev.) = 17 R.D. 637. 

...... 3 42 — Proceeding under — Contest — Adjudication 

— Operates as res judicafa. See U. P. LAND RE- 
VENUE ACT, S. 33. 15 R.D. 720. 

S. 42 — Scope — Dispute amongst ex proprietary 

tenants inter se. See .\GRA TenaNCV ACT, SS. 121 
AND 123. 17 R.D. 642. 

S. 4:3— Excess payment — Effect. 

Payments in excess of the amount legally due do not 
alter the amount legally due. {Oppenfitim.S , M. and 
Drake Brockman, J Af ) IlANSA BaLBIK SaraN. 

18 R D. 168-15 L.R. 212 (Rev.). 

S. 43 — Scope — Commutation of rent — Consent of 

parties. 

S 43 does not jKrmit commutation of rent by a regis- 
tered agreement. This does not however mean that 
when both parties come forward and agree to a commu- 
tation of rent and there is no dispute such commutation 
cannot be entered in the papers, under the Revenue Act, 
It is only in the case of a dispute that the Collector is 
prohibited fiom deciding it and making an entry of the 
altered rent, {Keane, S.M. and Opfenheim, J.M.) 
Ram Ghulam Mani z/. Raj Bali. 16 R.D. 209 = 

13 LR. 141 (Rev.). 

S 44 — Entries in khewat — Presumption as to 

corttstnes f 

Where the party has not given any evidence to show 
that the entries in the khewat are wrong or w'ere made 
by the patwari on his own authority, the Court may 
presume them to be correct. {Hasan, C.J. and Btshesh» 
war Math, J.) MvHOMED H\NIF v. GoBARDHAN 
Das. 8 O. W.N. 294=15 R.D 180 = 131 I.O. 901=* 

14 0.LJ. 339-12 LR. 114 (Rev.) -A.I.R. 1931 
Oudh 316. 

S. 44 — Entry in settlement record — Presump* 

tion of correctness. 

In the absence of evidence to the contrary, it must 
be presumed that the entry in the settlement papers was 
made after due enquiry arid is correct. {Oppenheim, S» 
M) GaWRI SHANKER V. KUNWAR BEHARI LAL. 
18 R.D. 502 = 16LR. 619 (Rev.) 

3. 44 —Entries in settlemen records — Presump* 
tion — Strong ezndence necessary to r< tt. 

It would want strong proof to rebr: the entry in the 
settlement records, especially w’hen ii i- that of an occu- 
pancy ho'ding in respect of which n-' j»»tw’ari is likely to 
make an unauthorized change. {Opl^ iheim, S.Af. and 
Drake Brockman, J.M)‘ SuBH\'. v ChaNGUR 
LOvia. 11 O.W.N. 631=18 R.D. 2d9 = 15 L.R. 367 
(Rev.). 

- S. 44 — Ex parte order — Binding nature of. 

Under S. 44 of the Act, a de ision presupposes the 
pie ence of both parties, the setting forth of issues or 
p lints for deteimination and the production of evidence 
together with a final adjudication. An ex parte order 
passed in proceedings under the Act cannot operate as 
res judicata oi be binding on Hevenue Courts. {Drake 
B»o kmin, S.Af. and Holmes. / M) BlSMJLLA BlBI v. 
Sher Ali khan. 14 L.R 722 (Rev.). 

S 44 — ‘ * Interest** of pet sons i n village — Juri s* 

dtcUon of Civil Court. 

S. 44 gives the Civil Court jurisdiction to deter- 
mine the “interest” of person^ in a village, provided the 
entry of their names is required by law to be recorded 
in any one of the register^ prescribed by Cls {a) to {d) 
of S. 32 {Wizir Hamtt. C,J. and Allsop, J.) 
Auaohksh Singh v. Lachman. 14 L.R. 826 fRev.) 
= 17 R.D. 985=10 O.W.N. 1138 = A.I.R. 1933 Ouah 
514. ^ 
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— S. 44 — Sir land — Exclusive right — Proof, 

If there is evidence to prove that under a private parti> 
tion, certain land had become the exclusive sir land of 
one person, that may be taken as evidence that it was 
not the exclusive sir of another. Value of entries in 
annual registers pointed out. {Oppenhetm and Knoxx 
J,M.) Teja V, Mohan Singh. 16 B.D. 171»1S 
I*.E.67 fRev.). 

— S. 44 — Sir land — Question of — Decision of Reve 
nue Court — Finality of. 

The question whether the land is sir or ex proprietary 
tenancy U a matter peculiarly within the jurisdiction of 
the Revenue Court and its decision cannot be challenged 
in the Civil Court under S. 44. (Bennetx J.) MauLA 
Baksh V. DEBI PRASAD HaKIM. 14 L.E. 760 (Rev.). 
——8s. 46 and 197 — Revenue Manual ^ para, 20— 
Appointment of lambardar — Proclamation — Lo:al 
custom — Value of. 

In the matter of appointment of a lambardar parti- 
cular care must be taken to see that the proclamation 
receives proper publicity. Resort may be had, if neces- 
sary, to beat of drum. The local custom has also got to 
be recorded. It should not be neglected. {Oppenhetm ^ 
S,M- and Drake Brockman, J,M.) KaMAKHa PraSAD 
V, Narain Prasad. 18 ED. 684(2)^16 L.E. 697 
(Eev.). 

*—8. 54 — Applicability — Ex-proprietary tenant — 
Abatement of lent only under S. 87, not under S. 54. 
See U. P. Land Revenue act, S. 87. 16 R.D. 662. 
— — Ss. 66 and 86 — Scope — Memorial dues — Re- 
covery of — Jurisdiction of Revenue Court, 

Memorial dues which a tenant has to render to his 
landlord, which are not cesses recorded by the Record 
Officer under S. 56 or by the Settlement Officer under 
S. 86 are not recoverable, at any rate, through the 
Revenue Courts. {Oppenheiniy S,M, and Drake Brock- 
maux J.M,) WaHIDUDIN v, KONWAR. 18 E.D. 607. 
——8. 57 — Entry of land as ‘jr>’ — Entry obviously 
incorrect — Holder held to be occupancy tenant. See 
Landlord and tenant— Sir land, 14 L R. 206 
(R6v)p=17 B.D. 230. 

—8. 67 — Land recorded as Sir in 1896 and since — 
No cultivation before entry or after — Correctness of 
entry. 

The plaintiffs purchased the land in 1896 and were 
recorded as sir holders from that date. But the land 
was all along in the possession of sub-tenants. 

Held, that the entry of the land as plaintiffs’ sir in 
1896 was wrong; they have not cultivated the land for 
twelve years before the entry was made nor was it 
possible for them to acquire sir rights by the time Act 
II of 1901 was passed. So the land was not the sir of 
the plaintiffs. {Oppenhetm, S.M, and Walton, 

POHAP Singh v, Bhore moti Lal. 14 L.E. 216 
(Rev.) = 17 R.D. 363. 

— : -8. 67 — Land wrongly described as ‘sir' for a 

long ti me— Effect of. 

The fact that the land has been wrongly recorded as 
*jjr* for a long number of years has not the effect of 
altering the character of the land. Such an entry is 
open to disproof. {Oppenheim, S.M. and Walton, J.M.) 
UDIT AHIR V. JUGAL KiSHORE PANDEY. 14 L.R. 
62 (Eev.)=17R.D.76. 

— S. hi —Record of rights — Entries — Presump- 
tion as to correctness. 

Entries in record of rights framed before l902 and 
maintained ever since is not conclusive proof that such 
land is sir. It is open to the Court in a proper case to 
hold that such entry was incorrectly so recorded. 
Oppenheim, S.M? and ffalhn, ,/./!/.) NaRAIN v. 


U. P. LAND EEV. ACT (1901), 8. 87. 

ViziA nand Gajraj Maharaj Kumar Bahadur. 
16 E.D. 483=13 LJt. 241 (Eev.). 

■ ■■■ 8. 57 — Sir land — Ex- proprietary rights — Non^ 

accrual of — Sub tenants if trespassers. 

Land which had not become sir by the date of the 
passing of the Agra Tenancy Act of 1901 by virtue of 12 
years’ continuous possession, cannot give rights to ex- 
proprietary rights, and a person who was cultivating the 
land, wrongly described as an ex-proprietary holding, is 
a tenant-in- chief, and cannot be ejected as trespassei. 
{Oppenheim, S.M, and Walton, J.M.) MAHOMED 
Badiuddin V, Pran. 14 L.E. 291 (Rev.) = 17 R.D. 
407. 

8 79 — Co-sharers — Joint liability for rent — 

Modification— Procedure, 

Per Hasan, C.J. — The language of S. 79 shows that, 
the joint responsibility of all co-sharers for the rent of 
an under-proprietary tenure cannot be destroyed by a 
private agreement and that it can only be severed by an 
order of the Settlement Officer as such. {Hasan, C.J, 
and Bisheshwar Nath, /.) MAHOMED HaNIF v, GO- 
barDHan Das. 8 O.W.N. 204 = 16 R.D. 180 = 131 
I.O. 901 = 14 O.L.J. 339 = 12L.R. 114 (Eev.)= A I. 
E. 1931 Oudh 316. 

" "8. 79 — Determination of rent — Rent fixed by 

Seetlement Court — If can be modified by Rent Courts, 

Where a tenant was declared by a Settlement Court 
to be entitled to hold the land claimed at favourable 
rates but without a transferable right, the rent payable 
by him was not liable to enhancement under the Oudh- 
Rent Act and under S. 87 of the Land Revenue Act,, 
but had to be determined under S. 79 of the Act; and 
the Rent Courts had no power to alter or modify the 
terms of the Settlement Court. {Oppenheim, J.M.y 
Mahomed raza v. Durga Din. 12 L.E. 423 (Eev.) 
= 16 E.D. 73. 

— ■■ ■ ■■ 8. 79 — Rent payable by under proprietor —Order 

of Settlement Officer — If conclusive. 

S. 233 («f) debars the Civil Court from entertaining^ 
any suit or other proceeding with respect to the amount 
to be paid to a proprietor by an inferior proprietor when, 
that amount has been fixed by the Settlement Officer. 
This provision of the Land Revenue Act clearly shows 
that the order of the Settlement Officer tinder S. 79 df 
the Act determining the rent payable by the under-pro- 
prietors is conclusive betw’een the parties. It is not opei> 
to the Civil Courts or for the matter of that to a Rent 
Court, to question the correctness of the Settlement 
Officer *s order. {Snvastava, J.) KUBERA KUAR v. 
ChhabraJ Kuar. 167 1 0. 714=7 B.O, 676 = 1935 
E.D. -383=1936 O.W.N. 780=A.I.E. 1936 Oudh 
441. 

8. 86 — Chaukidara — If ground-rent or cess — 

Recoverability, 

Chaukidara is not ground- rent for the houses occupied' 
by the raiyats of the village, but is apparently a cess, 
and when such cess is not recorded in the last settlement, 
it is not recoverable under S. 86. {Ganga Nath, /.) 
Mahomed-ud-Din V. Bhupan. 166 I.O. 668 = 7 E. 
A. 987(1) = 1936 R.D. 282=1936 A.W E. 710=1935 
A.L.J. 965 = A I.E. 1936 All. 642 (2). 

■ -8. 87 — Application under — Decree against dead' 

person — Binding nature of — Fresh suit — Maintainabi- 
lity of. 

Where during the course of an application under S. 87' 
of the Act, the landlord died and no action was taken to- 
implead his heir, the decree passed against the dead per- 
son should be disregarded altogether. Another suit 
brought by the tenant for abatement of rent is under the- 
circumstances maintainable. {Qppenheim, S. Mf)» 
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Ghanshiam Das z'. Yusuf. 14 L.E. 466(Eev.) = 
17 E.D 676. 

-S. VI— -Ejectment proceedings — Tenant holding 

under special agreement — Enhancement of rent — Decree 
against tenant for arrears — Rent deposited in Court — 
Ejectment of defendant as an occupancy tenant — Per- 
missibiliiy. 

Where a tenant who is holding under a special agree- 
ment under which he is to be ejected only on the rent 
falling into arrears, suffers a decree to be passed against 
him for such arrears, and deposits the amount into 
Court, he cannot be ejected on the groudd of his failing 
to pay rent at an enhanced rent at the suit of the land- 
lord, as though he were an occupancy tenant. (fValton^ 
J.M.) SHYAM BlHARI MISIR v. RAM SUNDAR. 14 

L. E. 360tBev.) = 17R.D. 488. 

— — S. 87 — Ex- proprietary tenant — Abatement — 
Mode, 

In the case of an ex-proprietary tenant, the abatement 
of rent can be made by the Settlement Officer under 
S. 14 of the Agra Tenancy Act, 1926, and not under 
S. 10 of Act II of 1901. {Smith, S,M. and Oppenhetm, 
/.M.) DuLUAN Singh zf. Tika Singh. 16 E.D. 
664. 

S. Ex-proprietary tenant— Abatement of 

rent. 

In the case of an ex-proprietary tenant abatement of 
rent can be allowed by the Settlement Officer not under 
S. 54 but only under S. 87 in accordance with S. 14 of 
the Agra Tenancy Act, 1926. {Smith, S,M, and 
Oppenhtim, JM.) EWAZ ALI KHAN v. MaHBOOB 
ALI khan. 15 R.D. 662. 

• 8. 87 — Object — Contract against enhancement 

under S, 33 (2), Rent Act — Liability to enhamement. 
Tenants are liable to enhancement under S. 87, Land i 
Revenue Act, on the general principle that all contracts 
regarding revenue paying lands are liable to adjustment 
at the settlement. It is difficult to see why S. 87 was 
enacted if not to catch people whose rent cannot be 
enhanced under S. 33 (2) of the Rent Act by reason of 
the contract made against enhancement. {Walton, J. 

M. ) Mahomed Ali Khan v, irshad Husain 
Taluqdar. 16 E.D. 446 = 13L.E. 191 (Eev.). 

— • 8* 87 — §cope — Increase in rent. 

The term of S. 87 are sufficiently wide to allow a 
discretion to deal with the determination of the rent 
separate from the enhancement of it. {Keane, S,M, 
and Oppenkeim, J.M,') ShyaM BehaRI MiSRA v, 
Salig Ram. 15 E.D. 802. 

■ '■ S. 87 (2) (b) (113 — Order for abatement of rent 
— Previous sanction of Government necessary. 

An order for the abatement of rent cannot be made by 
the Settlement Officer unless the previous sanction of 
the Government has been obtained for that purpose. 
{Oppenhtim, J M,) DAN SjNGH v, ABDUL HaSAN 
Qadri. 16 E.D. 606 « 12 L.E. 836 (Eev,). 

8. Scope — Wrong person paying — Proce- 
dure. 

Under S. 103 the Collector can determine the propor- 
tion of revenue pa) able on any specific area other than 
a definite share, the ownership of which is transferred 
during the currency of the settlement. But the Collector 
cannot determine who is responsible for paying the 
revenue so determined. The revenue is payable by the 
proprietor under the law. Where a person is wrongly 
assessed to revenue he should first apply to have the 
revenue determined under S. 103 and then bring a suit 
against the owner for arrears at such rate under Ss. 221 
and 222. {Oppenkeim, SM^ and Drake Brockman, J, 
M,) KUNJ BEHARI SlNGH v. SHEO DAN SiNGH. 18 
B.D. 167=15 L.E. 434 (Eev.). 


U. P. LAND EEV. AOT (1901), 8. 110, 

—8. 103 — Vendor selling his share reserving a 
specific area — Venders right to have revenue assessed on 
that area. 

When a specific area is reserved in favour of the 
vendor on a sale by him of his share, the vendee has a 
right to have revenue assessed on that area undei S. 103. 
{Grant, JM-) PUNA v, SHEO GoVIND. 1936 O.W. 
N. 1191 = 1936 E.D. 506. 

8. 106 — Proceeding for partition — Correction 

of papers found necessary — Procedure, 

In a partition proceeding, the Assistant Collector 
passed the following older:— “The correction of the 
papers concerned should at once be taken in hand and 
the appellant should be informed when those corrections 
have been completely finished so as to enable him to file 
another partition application if he wishes so to do.** 
.Held, that theaorder was not a proper one. The proper 
course w as to have kept the case pending until the papers 
had been corrected and not to drive the party to a fresh 
partition. {Oakden, S, M, and Oppenhetm, J, MS) 
Sadhosaran Manx Kam Raji. 16 E.D. 99 = 12 
L.E. 10 (Rev.). 

Ss. 107 and 110 — Application for imperfect par- 
tition — Subsequent application for perfect partition as 
imperfect partition was not practicable — Fresh Procla- 
mation and copy of khewat — If to be filed. 

The proprietors of a thok applied for an imperfect 
partition on which proceedings w’ere taken, but it was 
found impracticable. An application for perfect parti- 
tion was then made on the advice of the partition officer. 

Held, that a copy of the khewat of the whole makal 
must be filed and that a fresh proclamation must issue 
in the names of all the co sharers. Whether the parti- 
tion was to be perfect or imperfect or for a part or whole 
of the mahal, it is necessary that a copy of Xhes khewat of 
' whole mahal TCi\xst be filed, and that the proclamation 
must issue to all the recorded co sharers of the mahal, 
{Oppenkeim, S.M. and Drake Brockman, J,M,) MaNNA 
Singh z/. Bhikham Singh. 18 E.D. 613=16 L.E. 
16 (Rev.). 

S. 107 — Ganwadhar — Partition, 

A ganwadhar is exactly the same as an ordinary 
zamindar except that he pays a quit rent to a superior 
proprietor. It cannot be partitioned under S. 37 of the 
Agra Tenancy Act but can only be partitioned under 
S. 107 of the Land Revenue Act. {Keane, S,M. and 
Oppenkeim, J,MS) RAM SUNDAR MISIR v, JaDUNATH 
MiSiR. 16 E.D. 779, 

8. 109 — Partition proceeding — Collectors sanc- 
tion accorded — Patti of less than five acres formed--^ 
Subsequent quashing of partition — Propriety. 

The partition officer first referred the matter to the 
Collector whether such a small area as 9 bighas and 16 
biswas could be the subject matter of partition. The 
Collector decided that partition should continue and 
partition was actually carried out but when it w’ent to 
the Collector for confirmation he quashed the proceed- 
ings on the ground that a separate patti of less than 
five acres should not be formed. 

Held, that the partition should not be quashed at that 
stage, the parties having consented and incurred 
expense. {Fremantle, S.M. and Burn, J.M) HaR- 
CHARAN Singh v, Sher Bahadur Singh. 16 E. 
D. 289 = 13 L.E. 193 (Eev.). 

— — 8. 110 — Scarabs Circular 2\-II, R. ^—Object. 

S. 110 was intended to apply cnly to cases where the 
Mahal or Patti under the partition was owned by mote 
than two co-sbareis. 

Stmhle,—Vi,^^i the Ciicular is capable of leading 
to gra\e al uses and rcqj^iies to te#ir.cnded. {Smith, 
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/Af.) Harihar Baksh Singh v. Indra Sekhar 

14 R.D. 703. 

S. Objections to partition — Limitation for 

— Extension of. 

The delay in filing objections to a partition may be 
condoned on gnod cause shown. {Oppenhetnt, S,M, and 
Drake Brockman, J.M) JAGDEO SinGH v. BaNPHAL 
PANDEY. 14 L.R. 459 (Rev.)- 17 R.D. 640. 

- — 8s. 110, 112 and 232 — Objections to partition 

Ions after period alloived — Dismissal of — Appeal, 

Where, in a partition suit, no objections under S. 110 
were filed within the period allowed by law, but an 
objection filed several years later was heard and dismiss- 
ed by the partition officer undei the special powers con- 
ferred by a circular of the Board of Kevenue which did 
not, however, provide for appeals. 

Held, that the circular did not, and ^ould not, enlarge 
the powers of the District Judge under S. 112 of the 
Act and that the order of dismissal was not appealable. 
i^Bennet and Collister^ J J ) Haki DaS Sahu v. Mt. 
NAIMA Bibi. 6 I R. (All ) 392- 146 IC. 980= 14 L. 
E. 677(Rev.) = A.IR. 1933 All 845. 

S. no— Scope — Purdana^hin lady having know- 
ledge of proceedings — Absence of personal notice — Effect, 
S. llO does not require personal ."ervico of the procla- 
mation at all. What the section lays down is that a 
copy of the proclamation shall if possible be served on 
each co-sharer personally. Where several attempts were 
made to serve a puidanashin lady personally with notice 
and it appeared that she should have had notice of the 
proceedijigs, held, that the ca'-e should be prot eedecl with 
on the assumption that she had notice {fCeane^ S. M, 
and Smith, /. Af.) AlWlJL HaMID FaRIDAN BiBI. | 

15 R.D. 609 = 12 L.R. 169 (Rev. ). 

——3 110 (1) and (2) — Applicability — Application 
by cO’Sharer after expiry of time fixed by proclamation 
— Fresh proclamation — Necesdty. 

The piovisions of S. 110 (2) are not applicable when 
the time fixed by the proclamation under S. I'O (1) has : 
already expired before a co-sharer puts in his applica- 1 
tion. In such a case it is necessary to issue a fresh 
proclamation. {Oppcnheim, S, Af and Drake Brock- 
man, J, M.) IlANSRAj SiNGH V. Mam RaJ, 11 O.W, 
N 1200 = 18 R.D. 600 = 16 L.R. 613 (Rev.). 

— S. 110 (2) — Application for pcrtitiou—Praump' 
tion as to regularity of proceeding— Onus of proving 
irregularity. 

The presumption is in favour of regularity of parti- 
tion proceedings. Where it is alleged that applications 
for formation of a separate niahal were made subsequent 
to the proclamation, the onus is on the party alleging 
the irregularity to prove the same. (Afuker/j and Bennet, 
//.) RAM Kfkha Mi.sra V. Lallu Misir. 63 All. 
668 = I.R 1931 All. 676 = 133 I.C 468 = 1981 A.L.J. 
307=16 RD 322-AI.R. 1931 All 462. 

— S. 110 (2^ — Pattis — Partition by local officer — 
Impropriety 

It is desirable in the absence of reason.s to the con- 
trary that partition should be done by local officer.s. The 
mere fact that there are special reasons applicable to the 
partition of a large estate cannot apply to partition of 
new pattis in which strangers are also interested {Keane, 
S. Af. and Oppenheim, /. Af ) jANG BAHADUR SlNGH 

V. Ram Pat Singh. 15 R D. 789 

— —3. Ill — Appeal ^Competency — Objection to par- 
tition — Rejection by Collector — Appeal. 

Where the objection to a partition raises a question of 
proprietary title within the meaning of S. Ill the order 
of the Collector rejecting the objection is appealable, 
{Bisheshivar Nathj J.) LaL BEHARI v. MAHARAJ DIN. 


TJ. P. LAND REV. AOT (1901), 8. 111. 

I 130 I.O. 604 = 8 O.W.N. 66 -=16 R.D. 63=14 O.L.J* 
140 = 12 L.E. 41 (Rev )=A I.R. 1931 Oudh 98. 

' Ss. Ill and 112 — Case rebating to partition or 
union of mahals — Jurisdiction of Civil Court. 

The jurisdiction of a Civil Court in a case relating to 
the partition or union of mahals is entirely restricted by 
the provisions of Ss. Ill and 112 of the Land Revenue 
Act having regard to S. 233 (^) of the Act And a suit 
cannot be maintained in a Civil Couit when a Revenue 
Court has for one reason or other declined to entertain a 
question of proprietary title and has not dealt with the 
matter in any of the three ways set out in S. 111. 
t^IIasan, C.J., Razaand EisheOiwar Nath, J /j) KamTA 
Sin(;h V kUDRA Pratap Singh. 9 Luck 249 = 6 
IR. (Oudh)93(2) = 14 L.R. 785 ^ Rev )= 17 R.D 969 
= 10 O W.N. 1125 = 146 I.C. 138-=A.I.B. 1933 Oudh 
607 CP.B ). 

S. Ill — Non compliance — I nterference in revi^ 

Sion. 

It is open to the Assistant Collector to adopt any of 
the three courses mentioned in S. 111. Where however 
he holds that it i-s not oliligatory on him to adopt any of 
the courses and proceeds with the partition, his order is 
erroneous and is liable to be set aside in revision . 
{Keane, S. Ad, and Oppenheim, /. Af.') DHANUK 
Dhari V. Gorakh Prasad. 15 R.D. 410. 


■ ' "S. Ill — Objection to partition — Procedure, 

Where in a partition suit one of the parties claims 
that they had been enjoying the properties in separate 
lots for a long time under a private partition the Court 
should afford the objector an opportunity to adduce evi- 
dence and prove plea. {Afukerji and Sennet, JJ.) 
Ram PRASAD z/. Mithan Lal. I R. 1931 All. 668 
= 132 I C. 8 14 = 14 R D. 700 = A I R. 1931 All. 16. 


S. Ill— QiteUton of proprietary title*— Objec^ 

tions to partition, 

A dispute as to whether certain plots should be treat- 
ed as the severalty of a tenant or not raises a question 
of proprietary title. {Oppenhnm S. Af, and Drake 
Brockman, J. Af) IaGDEO SinGH v. BaNPHAL 
PANDEY. 14 L.R. 459 (Rev.) = 17 R D. 640. 


S. Ill — ^'Question of proprietary title'* — Decision 
by Court of competent jurisdiction— Decree impugned 
on ground of f raud — Reference. 

When the question of proprietary title has been deter- 
mined by a Court of competent juriNdiction, then S. Ill 
is no longer applicable and it not open to the Revenue 
Court to refer the objector to the Civil Courts for gelling 
the decree set aside on the ground of fraud. The ques- 
tion whethfr the decree of the Civil Court w’as obtained 
by fraud is not “ a question of proprietary title” within 
the meaning of S. 111. {Banerji and King. J J.) 
NURUL Hasan Mt Aisha Bi 63 All. 920= IE 
1931 All. 716= 133 10.603 = 16 RD 626=12 LB* 
240 (Rev) = A.I.R 1931 All 760. 


Ss 111 Rnd -'Question of proprietary title 
Question as to which patti arazidari land ts to be 
allotted. 


No question of proprietary title is raised in a case 
where the question is as to which patti arazidari 
land is to he allotted. {Knox, S. Af. and Grant, /. Af ) 
Famuna Singh z/. Nasiruddin. 1935 RD 412= 
1936 O W.N. 967. 


S. Ill — Question of proprietary title— Setting 
uppfior Pirtition. 

An objection made to an application for partition on 
the ground that the village has already been partitioned 
and could not be partitioned again raises a que-tion of 
proprietary title within the meaning of S. 111. (Case-law 
discussed.) {Bisheshivar Nath, /.) LAL BEHaRI v. 
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MAMARAJ Din, 130 1.0. 604 = 8 O W.N. 66=14 O. Circular of Board of Revenue No. 21, Dept. II, R. 9 
L.J. 140=12 L.B..41 (Rev.)=16 B.D. 63=A.I.B. cannot give powers to the District Judge which are in 
1931 Oudh 98. excess of ihot-e conferred by S. 112. {Jyenfiet and Colhs- 

Ss. Ill (1) (c) and 112 — D^aih of party— AppH- ter, JJ.) HarI DaS SaHU v. Mt. NaIMA HiBl. 6 I. 

cation fur substitution of names — Dismissal — Appeala- R (All.) 392—146 I.C. 980 = 17 R.D. 798 = A.I.R. 
bility. 1983 All. 845. 


Where during the ccurse of partition proceedings a 
party died after the expiry of the date fixed for objection 
under S. 110 and an application for substitution of 
names was dismissed. 

Held^ that the order of dismissal did not fall under S. 
Ill (l) (f) and that no appeal lay under S. 112. {Sulat- 
man, A C . J. and Smith, J.') RAMJl I30l)H SHbKUL 
zf.m, MaNTORNA. I.R. 1931 All. 649 = 133 1.0. 
409 = 1931 A.L.J. 1062=16 R.D. 20 = A.I.R. 1932 
All. 82. 

— S. Ill (1) — Lffcft of — Doctrine of constructive 
res judicata — Applicahihiy of. 

Per Hasan, C. J — S. Ill , sub-S. (1) of the Act does 
not create a bar of inrisdiclion against the Court of 
Revenue to try questions of proprietary title, where such 
questions have previously been determined by a Court of 
competent jurisdiction. It is intended to give the effect 
of res juduata to a judgment of a Court of c<impetent 
jurisdiction on a question of proprietary title determined 
by that Court. To such a case, the rule of constiuctive 
res judicata also may be extended. 

Per Bisheshwar Nath, J. (with whom Kaza, J., con* 
curred). — In order, however, that the bar of res juduata 
may prevail, it is essential that there must be a previous 
decree or Older having the force of a decree. There is 
no room for incorporating in S. Ill, the doctrine of 
constructive m as coniaintd in Explanation 4 

to S. 11 of the C. P. (-ode and the bar of res judicata 
contained in S. Ill cannot be applied to a case where 
no objection w as raised and no rlecision arrived at, on 
the ground that such an objection might and ought to 
have been raised in the earlier pi oceeding, (//atfl;/, C. 
J., Raza and Bisheshwar Naf/i, JJ.) JUJRANG BAHA- 
DUR Singh v. Bi<Ni Madho Bakhsh ^iingh. 7 
liUck. 716 = 1 R. 1032 Ondb 243=137 1.0 606 = 16 
R.D. 246=9 O.WN 488=13 L R. 246 (R«v.) = A. I 
R. 1932 Oudh 199 (F.B.). 

S. 111«(1) Pita of res judicata not raised — 
Issue regarding pfcpiutaty title — Jurisdiction of 
Collector to decide, 

A party relying on the plea of res juduata must prove 
in evidence the judgment on which the plea rests. In 
the absence of any such p!ea or proof, it isopen to the 
Court of revenue to try the issue involving the question 
of proprietary title under Cl. (c) of sul>S. (1) in the 
event of its not pioceedii g to act under either of the two 
preceding Cl«, (.r) and (/O. {Hasan, C. J., Raza and 
Bisheshvar Nath, J J,) Bajrang Bahadur SiNGH v. 
Beni Madho Bakhsu Singh. 7 Luck. 716 = I.R. 
1932 Oudh 243 = 137 10. 606=9 O.W.N 488 = 16 R, 
D. 246 = 13 L.R. 246 (Rev.) = A.I.R, 1932 Oudh 199 
(F.B.). 

— S. 112 — Partition proceeding — Stay of- Power 
of High Court, 

Where an application for partition was filed in the 
Civil Court and a declaration was given and subsequent- 
ly one of the parties preferred an appeal but the Collec- 
tor meanwhile continued the partition proceedings, 

Held, that the said proceedings could not be stayed 
by the High Court. {King, J) MatlOOB HASaN 
KalawaTI. 63 All 180 = I R. 1931 All. 474 = 132 
I.O. 42 = 14 R.D. 661 = 1930 A.L J. 1469 = A.1.R. 
1931 All. 67 (2). 

•—8.112 — Pewers of District Judge— Boar of 
Rit£m,e Circular No y2\. Dept, II, R, 9. J 


Ss. 113 and lU^Eff'cct. 

As S. 114 follows immediately after .S. 113, the only 
possible way to interpret the two sections is that the 
partition proceeding mentioned in S. 114 need not 
necessarily be drawn up in cases referred to arbitration. 
{Oppenheim, SM. and Knoot, J.M.) ShfORAJ SINGH v, 
Dulam Singh, 13 L.R. 85 (Rev.) = 16 R.D. 182. 

■ S. 114 — Chaklat partition — Essentials of. 

The most essential part of a partition, in which each 
parly is to have ^n area equivalent in v.'ilue to his share 
in the property, is a scheme of valuation. It is also 
desirable in such a caf^e to make local inspections during 
the course of the partition. {Oppenheim, S.M, and 
Dftike B>ockman,J. M.) FlKDAUS ZaMANI BEGAM 
7'. Mahomed Muzammil Husain. 18R.D.5S3 = 
15 L R 606 (Rev.). 

S. 116- Costs of partition proceedings — Liability 

of other co-shaiers to reimburse applicant — Mode of 
real t sat ton. 

S. 1 16 does not say that the costs shall be realised 
fr(^m the applri ant but shall be levied from the parties, 
which implies that while an applicant may be ordered to 
pay up in the first instance, the other parties are liable 
to pay their share. It is the duty of the partition officer, 
though he may levy the estimated costs of the partition 
from the applicant in the first instance, to reimburse 
bini to the extent, that is payable by the other co-sharers 
by realising their shares from them. It is presumed, 
especially when there is an agreement to that effect in 
the partition proceeding, that the other participants will 
pay their share of the costs without demur, but where 
they do not do so, it is the duty of the partition "officer 
with or without application by the applicant to realise the 
amount from the defaull,ing participants. Such costs are 
recoverable as if they were “an arrear of revenue” 
which means that they are recoverable by the various 
processes and in the manner set forth in (Chapter VIII 
of the T.and Revenue Act. There i.s' no period of limi- 
tation governing proceedings for the recovery of such 
costs. {Oppenhum, S.M. and Drake Brockman, J.M.) 
Ghafuran Bihi 7'. jAi Kishan Ram. 11 O.W.N. 
676 = 18 RD. 291 = 16LR. 346 (Rev.). 

S. 11%— Pa til tivn— Costs — Abortive partition — 

Liability of Gvvernment— Procedure 

The costs of partition proceedings have to be borne 
by the parties thereto in the manner laid down in the 
proceedings to which they have agreed. But where the 
proceedings have been abortive owing largely to the fault 
of partition officer, it is open to the Collector, if he thinks 
the ca'^e a hard one and that the Government should in 
equity bear the costs, to make a reference to the Board 
of Revenue on the matter. {Oppenheim , S,M. and Drak 
Brockman, J.M.) MaNNA SlNGH v. BHIKHAM SiNGH 
18 R.D. 613 = 16 L.R. 16 (Rev.). 

— 8. Ill— Const fuction — '^Sevefaliy\ 

“Severalty” for purposes of partition under the U 

P. Land Revenue Act really means separate ownership 
and not separate proprietary possession; and land which 
is not in the fcparate ownership of a peiscn is not his 
severalty. {Oppenheim, S.M. and Drake Brockman, J , 
M) A JIT Singh v. Beg Ram. 11 O.W.N. 1394 = 
18 R D. 677. 

- 8 . 112— C onsfrucf ten— Dwelling heuse or ether 

building'*— Manure^ hcvfp or^ cattle^irough. 
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A heap of manure or a cattle trough is not a dwelling- 
house or other building/* within the meaning of S. 118 
and, therefore, a co sharer to whose share is allotted a 
plot of land over which another co-sharer has made 
such troughs or heaps of manure, is entitled to actual 
possession of the plot. ^Ganga Nath^ J.) BraJ 
Kishore UPADHYA V, Panchaiti AKHARA. 155 I. 
0. 667 - 7B.A. 971-1935R.D. 266 = 1935 A.W.B. 
727 = 1935 A.L.J. 819=A.I.E. 1936 All. 666. 

S. 118 — Partition — Allotment to co sharer of 

land built on by another — Right to actual possession^ 

On a partition under the U. P. Land Revenue Act, if 
the site of the house of one co sharer is allotted to 
another, the presumption is that the former is to retain 
possession of the house owned by him. But when there 
is no building at the time of partition, he has no right 
to remain in possession of the plot, an& the co-sharer to 
whose share the plot is allotted is entitled to actual 
possession of it. IjGanga Nath^ /.) BraJ KlSHORE 
UPADHYA z/. Panchaiti Akhara. 156 1.0.667 = 
7R.A. 971 = 1935 RD. 265= 1935 A.L.J. 819=1936 
A.W.R. 727 = A.I.R. 1935 All. 666. 

■ ■ "Sfl. 118 and 119— Partition — Erection of build- 
ing and planting of trees on the eve of — Valnition — 
Basis, 

A CO sharer who erects a building and plants trees on 
common land on the eve of an application for partition 
by another co-sharer with a view to secure that land for 
himself, such land having a special potential urban 
value, should not be allowed to have his own way. If 
that plot is to be allattei to him, it must be valued on a 
basis higher than the market-value. {Oppenheim, S,M, 
and Drake Rrackman^ J,M,) Prem NaraIN v, Sad- 
DIQ Ahmad. 18 R D. 618 = 16 L.R. 69 (Rev.). 

— S. 118 — Partition — Sites of buildings belonging 
to other co-sharers f allotted to a co -sharer — No ground 
rent fixed — Co'sharer ^ tf can apply subsequently for 
assessment of ground rent. 

Where at a partition the sites of buildings belonging 
to other CO sharers are allotted to a co-sharer, and no 
ground rent is fixed in the course of the partition pro- 
ceedings, it is open to the co-sharer to subsequently ask 
the Revenue Authorities to assess the ground rent. It is 
the duty of the owners of the buildings to apply to the 
Partition Officer for fixing ground rent on the sites 
occupied by them, and it would be most inequitable if 
they are to derive any benefit, for the neglect of their 
duty at the time of the partition. {Knox, S, M, and 
Grants J,M,) AHMAUI BEGAM z/. DeBI DiN. 1936 
O.W.N. 1176=1936 R.D. 611.; 

'Ss. 120 and 233 (k ) — Partition proceeding — 

Declaration of ownership of well — Finality, 

Under S. 120 of the Land Revenue Act, a well has to 
be considered as attached to the land for the benefit of 
which it was made and a decision in the partition pro- 
ceedings as to its ownership is final under S, 233 
{Kendall, /.) BaLWaNT v, KehRI. 161 1.O. 830 (2) 
= 7 R. A. 229 = 3 A.W.R. 486 = 18 R.D. 16 1 = 16 L.R. 
221 (Rev.)=A.I.R. 1931 All. 619. 

— — S. 123— — Meaning, 

A co-sharer who presses for the inclusion of a certain 
plot of land in his share does more thin “consent*’ to 
the course, within the meaning of S. 123. Such inclu- 
sion is not “without his consent,’* {Oppinheim, S.M, 
and Drake Brockman, AjlT SiNGH v, BEG RAM. 

11 O.W.N. 1394 = 18 R.D. 677. 

— — — S,12Q— Partition — Allotment of lani — Ac- 

quisition of exproprietary rights. 

Arrangements made at a partition are binding on the 
parties to the partip on. Whe^^ certain sir land was 


I allotted to a co.sharer but he failed to cultivate the land 
after partition. 

Held, that he did not become an exproprietary tenant, 
{Oppenheim, SM,) INTA KHATUN v, GHANI KHAN, 
18 R.D. 140=15 L.R. 173 (Rev.). 

— 3. 126 — Partition — Allotment of sir land of one 
to another — Mortgagee continuing in possession — Ex- 
proprietary rights — If arise. 

In a partition among co sharers sir land of one of 
them was allotted to another. The land, which had been 
mortgaged with possession, continued to be in the mort- 
gagee*s possession even after the partition. 

Held, that there was no accrual of ex-proprietary 
rights in favour of the previous sir holder. {Oppenheim, 
S,M, and Drake Brockman, J, Af.) BiNDHACHAL 
Sahi V, SURAJDIN. 1935 R.D. 49. 

" ""■“Ss. 126 and 127 — Partition of village — Land 
allotted to a person as not burdened by tenant right — 
Subsequent declaration of ev-prjprietary rights in 
favour of another on his application — Suit by former to 
eject latter as trespasser. 

In a suit for ejectment of the defendant as trespasser, 
it was found that at a partition of village, the plaintiff 
was given the land in question on the assumption that it 
was not burdened by tenant right and that subsequently, 
on the application of the defendant claiming ex-proprie- 
1 tary rights, a number of holdings of such land were 
declared to be ex proprietary tenancies under the orders 
of the partition officer. 

Held, that'there has been irregularity and carelessness 
in the conduct of this partition, and one or the other 
party must suffer, and that on the whole, when a claim 
has been made and definitely allowed, it would be more 
inequitable to disallow it now', than to give to the other 
side a small area which is burdened by ex-propiietary 
right. {Knox, /.M.) LaCHHMI NaRAIN RAM v. 
Ram PRASAD MisiR. 1935 R.D. 241 = 1936 O.W.N. 
607. 

3s. 125 and 127 — Partition — Omission to fix 

rent — Accruil of ex-proprietary rights — Liibility of 
tenants to ejectment. 

Where no rent was fixed on the plots during the parti- 
tion but the defendants continued to cultFvate them, the 
entry in the rent column of the revenue papers being 
tasfia' and subsequently the plaintiffs sued for 
rent and for their ejectment as trespassers, 

Held, that the omission to fix the rent at the partition 
did not deprive the defendants of their ex -proprietary 
rights, and that they could not be ejected. {Kisch, /.) 
NaNAK PRASAD z;. CHANDRIKA PRASAD. 8 O.W.N* 
1023 = 16 R.D. 637. 

- 3. 130 — Duty of Collector under — Distribution 

of revenue on partition^ Eff^ect of contract between par- 
ties — Principles of distribution. 

The Collector is responsible, under S. 130, for distri- 
buting the revenue according to the rules, and the parties 
to the partition have no authority to decide, by con- 
tract inter se, how much revenue should be assessed on 
a particular share. Their contract may or may not be 
enforceable, but the Collector is bound, and would be 
bound, even in the absence of an appeal against the 
order of the Partition Officer, to see that the revenue is 
properly distributed according to the rules. To value 
only one share would lead to a faulty distribution. The 
whole share of all the parties should be valued on the 
principles accepted by the Settlement Officer, and only 
then would a fair distribution be possible. {Knox, S,hf. 
and Grant, J,M,) HaRI SHANKAR v, AMBA PRASAD. 
1936 R.D. 501. 
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— S. 133 (3.) — Construction — 'Partition' — Mean" 
dng. . 

The word ‘partition* in S. 133 (1) (jl) may be taken 
to include proposals of partition. {^Drake Brockman^ S» 
M. and Holmes, J.M,) BALRAM DHAR DUBEY v . 
NAGESHAR DHAR DUBEY. 14 L.B. 927 (R0Y.; = 11 

O. W.N.46 = 18B.D. 7. 

— S. 133 (1) {_<S^---Constr action — ''Confirmation* 
— Proposal of partition — Appeal, 

The word “confirmation'* in S. 133 (1) («/) means 
either original orders of a Collector who is himself 
making a partition accepting or approving of proposals 
made by the officer who has been deputed to allot lands 
on the spot or appellate orders accepting or approving of 
orders passed by an Assistant! Collector where the latter 
is making the partition. The section also covers original 
orders changing the proposals made. When effect has 
been given to all orders passed by the Collector in the 
second stage of the proceedings whether original or 
appellate, only then is an order of confirmation of the 
partition in the true sense of the word in S. 131 passed. 
This is the order which is appealable under S. 133 (2), 
not the orders passed under S. 133 (1) ((f). {Drake 
Brockman, S,M. and Holmes, y,M,) BaLRAM DHAR 
DUBEY V, Nageshar DHAR DUBEY. 14 L. R. 927 
(Rev.) = 11 O.W.N. 46 = 18 R.D. 7. 

S. 133 (2) — Appeals under -^Question of fact — 

Correction of injustice. 

Appeals under S. 133 (2) are first appeals and there- 
fore questions of fact may be taken up. The Commis- 
sioner has also under that section wide powers and can 
•correct injustices even to the extent of amending the 
partition proceeding. {Drake Brockman, S,M and 
Holmes, J,M,) BaLRAM DHAR DUBEY v, NAGESHAR 
DHAR DUBEY. 14 L.R. 927 (Eev.) = ll O.W.N. 46 
= 18 R.D. 7. 

Ss. 133 (2) and 214 — Objections to partition— 

Decision by Partition Officer — Appeal — Limitation for 
— Confirmation of partition— No extension by. See U. 

P. Land Revenue act, Ss. 214 and 133 (2). 14 L. 
R. 683 (Rev.). 

S. 139 — Union of mahals under — If effects 

cjiange in ownership, 

A union of*two or more mahals under S. 139 does 
•have the result of effecting a change in the lights of 
ownership of the proprietor or proprietors of the original 
mahals. The proprietors of the different mahals so 
-amalgamated do not thereby become joint owners of the 
entire area of the new combined mahal, {Nanavutty, 
Thomas and Zia Ul^ Hasan, //.) AbUZAR v, SHASH- 
DAR Singh. 7 R.O. 346 = 163 I.O. 498 = 1935 R.D. 7 
= 16 L.B. 166 (Rev.) = 1936 0. W.N. 1=AI.R. 1936 
Dudh 82 (F.B.). 

— — Ss. 142 and 146 — Assignee of revenue — Right 
to proceed against all co-sharers of mahal — Remedy, if 
confined against lambardar only. See AGRA TENANCY 
ACT, S. 223. 1936 R.D. 577 = 1036 A.W.B. 1479. 
— S. 142— Purchase of zamindari —Payment of 
arrear of revenue — Right to recover from vendor. See 
CONTRACT ACT, SS. 69 AND 70— APPLICABILITY. 18 

R.D. 254=A.I.R. 1934 All. 712. 

— — S. 142 — Suit for arrears of revenue by assignee 
— Decree against co sharers of mahal — Decree specify- 
ing liability of each — Legality. 

The assignee of revenue is given the right to sue 
under S. 223 of the Agra Tenancy Act for arrears of 
revenue, and under S. 142 of the Land Revenue Act, 
It is provided that the proprietors of a mahal are jointly 
and severally responsible to Government for the revenue 
assessed thereon. Tl\ere is no reason why they should 


I XT. P. LAND REV. ACT (1901), S. 201. 

not be burdened wnth the same liability in the case of 
an assignee of revenue. Therefore in a suit by him for 
arrears of revenue, a joint decree should be passed 
aginst the co sharers for the entire claim without 
apportioning the separate liability of each. {Baipai, /.) 
Mehrzia Begum v, Gulzar Singh. 167 I.C. 1119 
= 8 R A. 263 = 1936 A.L J. 617 = 1936 R.D. 266 (2) 
= 1936 A.W.R. 621=A.I.R. 1935 All, 653. 

S. 143— Right to interest — Assignee of Govern- 
ment Revenue — Right to arrears and interest. U. P. 
Land Revenue Act, S. 184. 18 R.D. 308=11 O.W. 

N. 754=A.I.R. 1934 Oudh 269 (2). 

S. 162 — Transferree of share in undei proprietary 

right— Status of. See OUDH RENT ACT, S. 3 (10). 11 

O. W.N. 1669 = 18 R.D. 673. 

S. 164 — Order of Commissioner under — Right 

of appeal to the Board. See U, P. T,.AND REVENUE 
act, S. 212. 1935 R.D. 197= 1936 O.W.N. 476. 
S. 184 — Bight to interest — Assignee of Govern- 
ment Revenue — Suit for arrears — Right to interest. 

In a suit by the Assignee of Government Revenue 
against the lambardar, he is entitled to recover his 
arreats of land revenue with interest. A.I.R. 1929 All. 
29, Rel. on; 23 All. 5, Ref. {Nanavutty, /.) SHAMS 
Ara Begam V. Ambika Dutt Ram. 149 I.O. 901= 
18 BD. 308 = 6 R.O. 602=11 O.W.N. 764 = A.I.R 
1934 Oudh 259 (2). 

-S. 185 — Wrong order — No revision — Remedy, 

Matters relating to the whole of Chap. VIII collec- 
tion of Revenue, under which S. 185 falls have not been 
declared judicial matters by the Local Government and 
no revision lies to the Board. The proper procedure is 
for the Collector to submit the proceedings of the Assis- 
tant Collector through Commissioner for the orders of 
the Local Government under S. 218. {Drake Brock- 
man, S.M, and Holmes, J,M.) LaL JOGENDRA BUX 
Singh v, Ahmad Ali Khan. 14 L.R. 903 (Rev.). 

S. 199 — Civil Court — Revenue Court deciding 

question of title, 

“There is nothing in J:>. 199 to justify the suggestion 
that the Revenue Court deciding a question of title must 
be deemed to be a Civil Court.'* {Boys and Young, /y.) 
Sarju Prasad Sonar z/.Mahadeo Prasad Pan- 
DEY. 64 All. 786 = 1932 A.L. J. 611 = 16 R.D. 400 = 
1411.0. 641 = I.R. 1933 All. 85 = A.I.R. 1932 All. 
483. 

S. 2^^— Failure of party to appear — Procedure 

— Ex parte. 

Under S. 200, when the parties fail to appear, the 
Court is competent to determine the proceedings ex 
parte, but it i.s bound to determine in accordance with 
law. {Oppenheim, S.M, and Drake Brockman, J, Mf) 
Kurey Singh v, debi Dayal. 18 R.D. 423 (1)=16 
L,R. 640 (Rev.). 

S. 201 — Order appointing patwari — Appeal to 

Collector — Persons impleaded as parties but not appear- 
ing— If precluded from appealing against Collector's 
order. 

Persons who were impleaded as parties to an appeal 
I before the Collector from an order of an Assistant Col- 
j lector appointing a patwari, but who did not appear 
before him, are not precluded thereby from appealing 
to the Commissioner from the order of the Collector, 
{Drake Brockman, S.M,') HaRBAN SINGH v, MOHAM- 
MAD Mustafa Haider. 1936 O.W.N. 1194=1986 
R.D. 609. 

S, 201 — Power to review — Requisites for. 

The power to review decisions under S. 201 can only 
be exercised when summons have been served on the 
parties and they haye rpt appearel as laid down in 
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S, 200. (JValton, /.A/.) JASWANT SiNGH V. NAURANG 
Singh. U L.E. 73 CEev.)=17 E.D, 76. 

— — S. 201 — Refuial to restore case — Remedy — 
Appeal. 

An appeal is the proper remedy of an aggrieved party 
against an order under S. 201, refusing to restore a 
case. {Drake Brockman^ J. M.) KUREY SiNGH v. 
DEBI Dayal. 18 E.D. 423 (1) = 15 L.E. 640 (Eev.). 

— S. 203 and 204 — Alo reference tmder S. 203 — 

Application for p ling award — Competency of. 

There is no provision in the Land Revenue Act or in 
the C. P. Code, which would give a Court hearing cases 
under the land Revenue Act jurisdiction to entertain 
an application under R. 20, Sch. II, C.P, Code. VVheie 
there has been no reference to arbitration under S. 203 
of the Land Revenue Act, S. 204 does not apply and an 
application is not maintainable to file*an awaul made in 
a reference touching the subject-matter of the suit but 
made out of Court. {Oppenhetm^ S. M.) JHANGAI 
Koeri V. RAM Karan Singh. 14 L.E. 35 (Rev.)== 
17 E.D. 36. 

S. 204 — Applicability — Arbitrations in paitition 

cases. 

The procedure prevScribed in Sch. II, C. P. Code, will 
equally apply to arbitration.s in partition cases. {Orpcn- 
heim^S.M. and Knox ^ J. M.) SheORAJ Singh v. 
Dulam Singh. 13 L.E. 85(Eev.) = 16 ED. 182. 
Ss. 210 and 211 — Effect — Appealable — Orders. 

A reference to the provisions of Ss. 210 and 211 
shows that no orders under the Act Cither than those 
passed in proceedings under Cl. {c) of S. Ill (1) are 
made appealable to Civil Courts. (Su/aiman, A. C. J. 
and Smith, /.) RamJI liriDH ShukuL v. MT. MaN- 
TORNA. 16 ED. 20 -IE. 1931 All. 649-133 1.0. 
409-1931 A L.J. 1062- A.I.E. 1933 All 82. 

(as amended by Act II of 1932), S. 210 (6)— 

Partition proceeding— • Sped tic orders— Objections to — 
Limitation for — Brlief that orders could be challeng- 
ed in appeal — Sutficient cause for extension of. See 
Limitation act, S. S—Sufficient cause. 14 L. 
E. 191 (Eev.)- 17 E.D. 247. 

""" ■ " S. 212 — Applicability — Partition Officer — Order 

based on local inspection — Conprtnaiton by Collector — 
Interference by Commissioner — Jurisdiction, 

A Partition Officer after a local inspection pas«;ed an 
Older with regard to certain tiees, which he found 
standing on the boundary line. The Collector confirm- 
ed that Older on appeal, accepting the opinion of the 
Partition (.Ifficer. The Collector's order showed that he 
applied his mind to the case and considered the order 
judicially. 

Held, that none of the provisions of S. 212 applied 
to the case and that the Commissioner had no jurisdic- 
tion to set aside the Collector's order in second appeal. 
{Oppenheim. S.M. and Drake Brockman^ UCGFR 

Singh v. Ranjit Singh. 18 E.D. 629 = 16 L.E 628 
(Eev.). 

— S. 212 — Order of Commissioner under S. 164 — 
Right of appeal to the Board. 

An order passed by the Commissioner under S. 164 
is not a “judicial" order in the sense of the Act, and the 
Board has, therefore, no jurisdiction to entertain an 
appeal against that order under S. 212, the provisions 
of which are subject to the provisions of S. 210. The 
appellant's remedy, if any, lies under S. 2l9 of the Act, 
first paragraph, {Drake Brockman, J. M.) SOHAN 
LAL^^ Nanha. 1936 O.W.N. 476= 1936 E.D. 197. 

S. 2 12 — Partition — Confirmati on — Subsequent 

changes — Rights of parties if nidified. 


i V. P. LAND EEV. AOT (1901), S. 219. 

I In partition cases, it is not the date of filing the suit 
but the conditions laid down in the partition proceeding 
j which determine the rights of the parties as against 
I each other. When a partition pioceeding has been 
confirmed, saying that*parlition would be made on the 
basis of the papers of a certain year, the conditions of 
that >ear so far as proprietary rights are concerned 
should be maintained irrespective of subsequent changes, 
{Oakden, S. M. and Smith, J. M.) RaM HaRAKH 
' Pandey V. Chunm Singh. 16 E D. 1. 

S. 212 (b ) — Second appeal — Commissioner's 

order — Quest ton of fact — Interference. 

Where the Collector varies the order of the Assistant 
Collector, an appeal lies to the Commissioner on law a& 
well as on facts. The order of the Commissioner cannot 
be impugned in second appeal on a question of fact. 
{Walton, J A/) Chut Kanno Lal v. Abdul Karim* 
Khan. 16 E.D. 620. 

S. 212 — Second appeal — Findings of fact — 

Interference. 

The question whether the allotment made in pursu- 
ance of a partition was properly done is a question of 
fact and the Commissioner cannot interfere in second 
appeal with concurrent findings on that question. C om- 
niissioner’s order set aside in further appeal. {Keane, 
S, Af. and Oppenheim. J M.) MahadeO PkaSAD v. 
Girdhar Das. 15 E.D. 791. 

S. 213 — Jurisdiction of Board of Revenue. 

Where the decision of the appellate Court is not con- 
trary to any specified law’ but it is contrary to case-law 
as decided by the Board of Revenue, the Boaid may 
interfere. {Oakden, S, Af. and Smith. J. Af.) RAM 
Sarup Pande 71. Ram Ghulam. 14 E D 649. 

S. 213 — Proceeding for- fixation of ex-propnC' 

tary rent — Interference by Revenue Board. 

In proceeding'^ for the fixation of ex proprietary rent 
there is no right of appeal to the Board but it can inter- 
fere in revision if there is an obvious error in the deci- 
sion of the Assistant Collector, {Oakdtn, S, M. and 
Smith, J. Af.) UmRAO KUNWAR v. GANGA SaHAI. 
14 E.D. 599. 

Ss. 214 and 133 {2)— Objection to pirtition — 

Decision by Partition Officer — Appeal —Limitation for 
— Confirmattan of partition — No extension by. 

Objections against the Amin's proposals were decided 
by the Partition Officer in May, 1928, and the Collector 
decided the appeal in September, 1928. The partition 
was finally confirmed by Collector in June, 1932. The 
appellant filed the appeal in January, 1933, not against 
the order confirming the partition but against the Kuras, 

Held, that the appeal should have been filed within 
sixty days of the decision of the appeal in September, 
1928 and that the confirmation of the partition did not 
give a fresh starting point of limitation. {Holmes, J. 

M.) Bhagwat Singh v Bishambhar Sahai. 14 

LE. 683 (Eev.). 

S. 219 — Appeal — Order of Commissioner direct-- 

ingtransfer of a certain patzvari — Appeal to Board of 
Revenue — Alaintai nabi/ity — Proper remedy. 

The Commissioner, in his order disposing of an 
appeal in a different matter, added a rider that the 
Collector should transfer a certain patwari to another 
circle, and he was so transferred. 

Held, that no appeal lay to the Board of Revenue, the 
proper remedy of the patwari being to proceed under 
S. 219, U. P. Land Revenue Act, of the proceedings were 
non- judicial, not Connected with the settlement the 
Board had the same powers as the Local Government 
under the 1st part of S. 219; and notwithstanding that 
the appeal was not competent the Board could deal wltlv 
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the matter in revision. {Oppenheim^ S. M, and Drake y 
Brockman^ JM ) BpiRGUNATH LaL v, NaRBADES- 
WAR PRASAD. 1935 B.J>. 56. I 

— -S 219 — Revision — Cases gffverned by Scheduled 
Districts Act. \ 

The Board has no revisionai jurisdiction in cases I 
governed by rules framed under S.6(^^)of the Sche- 
duled Districts Act, 1874, to regulate the procedure of 
the Revenue Officers appointed in Kumaun. {Oppenheim^ 
J.M,) liiRA Singh 2/. Nathua. 16R.D. 656. 

S. 21^-- Revision — Competency — Second appeal 

available — No revnton. 

Where the order of the Collector refusing mutation is 
reversed in appeal by the Commissioner, a second appeal 
lies to the Board under S. 212 ((i); where no second 
appeal has been made, the Board has no jurisdiction in 
revision, {Oppenheim^ S. M. and Drake Brockman., J 
M .) Dwarka Dhish Ji V . Mt. Arbi. 14 L.R. 596 
(Rev.) = 17R.D. 676. 

S. 219 — Revision— Ptnvers of revision under the 

Nayabad Rules of 1931 and fVater Rules of 1930, 

The Board of Revenue had powers of revision under 
the Nayaliad Rules of 1916. Put they had no such 
power under the Water Kales of I9l7 nor have they any . 
such power under the Nayabad Rules of 1931 and under I 
the Water Rules of 1930 {Oppenheim, S. M. and 
Walton, J.M,') DHAN SiNGH BHANA. 13 L B. 
416(Bev.)-17R.D. 40 | 

— S. 220 (2) — Scope — Board of Revenue — Pcnver \ 
to review their orders. \ 

S. 220 (2) contemplates decrees or orders passed jucli- ' 
dally by it being reviewed and the Board have always 
unrestricted powers of reviewing their own orders, | 
whether these relate to judicial matters or non-judicial i 
matters. The amendment to S. 220 made by the U. P. ; 
Board of Revenue Act w’as not intended to restrict the . 
power t) matteis only connected with settlement. I 
\Drake Brockman. S. A/, and Holmeu /. Af.) LaL ' 
JOGENDKA BUX .SiNGH 7^ AHMAI) ALl KHAN, 14 
L.R. 903 (Rev ). 

-S. 227 — Jurisdiction of Revenue Court — InfunC' ! 

tion restraining lambafdar from making collections — I 
Revenue Court's jurisdiction . | 

.An applici^ion by the sole proprietor of a patii for I 
permission to make collections liimself amounts to an 
injunction prohibiting the lambarrlar from collecting , 
which the Revenue Courts have no jurisdiction to grant. ' 
The matter is not co\ere(l by S. 227 of the U. P. Land ' 
Revenue Act. There is nothing in that Act which gives | 
the Revenue Courts jurisdiction in tire matter. The 
Civil Courts alone have jurisdiction in the matter. | 
ipppenheim, S.Af. and Drake Brockman, J.M.') KHUN- i 
Ni Lal V . Bakht Bahadur. 18 R D. 412 = 16 L. 
R. 536 (Rev.) = 11 O.W.N. 990. 

—3. 232 — Appeal — Competency — Objection to par- 
tition long after period allowed — Dismissal of — Appeal. 

Where, in a partition suit, no objections under S. 110 
were filed within the period allow’ed by law, but an 
objection filed several years later was heard and dismis- 
sed by the partition officer under the special powders con- 
ferred by a circular of the Board of Revenue wffiich did 
not, however, provide for appeals. 

Held., that the circular did not and could not enlarge 
the powers of the District Judge under S. 112 of the Act 
and that the order of dismissal w^as not appealable. 
{Bennet and Collister, J J.) HARI DAS SAHU z/. MT. 
NaimaBibi. 6R.A. 392=:= 146 I.C. 980 = 14 L.R. 
677(Bev.)=.AI.R. 1933 AU, 846. 

■" " '“S. 233 — Applicability — Suit between under* 

proprietors for declaration as to rent — Maintainability 
in Civil Court. 

Q, D.-^f3~232 


U. P. LAND REV. ACT (1901), S. 233. 

I The words of S. 233 are wide enough to cover all kinds 
of disputes in connection with S, 79 of the Act and no 
! person, whether superior proprietor or under proprietor 
or whether a stranger, can bring in the Civil Court a suit 
challenging the under-proprietary rent determined by the 
Settlement Officer under S. 79. 

Held, a suit betv^een two under-proprietors for a dec- 
laration as to rent was barred by S. 233. (Nauavutty, 
J.) Shahdeo Bux Sjngh V. Ralbhaddar Singh. 
IR 1931 Oudh 399 (2) = 134 I.C. 607 (2) = 16 RD. 
419 = 12 LR. 187 (Rev.)= 14 O.L.J. 478=8 O.W.N. 

I 841=A.IB 1931 Oudh 343. 

, S. 233 — Jurisdiction of Civil Court — Declara- 

' lory suit that defendants arc not lessees possessed of 
1 heritable and non-transferable nghis 
I A suit for a declaration that defendants* are not 
! lessees of heritably and non-transferable rights in the 
village is not cognizable by Civil Court, as the declara- 
j tion, if granted, will amount to the determination of the 
. class of tenants to which the defendants belong. (fVazir 
\ Hasan, C. J. and Allsop, J) AvdheSH SinGH z/. 
Lachhman Singh. 9 Luck 164=147 IC 823 = 3 
R.O. 313 = 14 L.R. 826 (Rev.) = 17 R.D. 986=10 
O.W.N. 1138 = A.IR 1933 Oudh 514. 

S. 233 (b ) — Jurisdiction of Civil Court — Co- 
sharer exclunvely entitled to palti — Suit for declaration 
regarding lambardars / ight to t ollect rent — Maintain- 
ability. 

S 233 (3) does not bar the jurisdiction of the 
Civil Court to entertain a suit by a co-sharer who is 
exclusively entitled to a patti to sue for a declaration 
that the larnbardar has no right to sue for the rent of 
that CO sharer for that patti. (^Mukerji and Niama- 

tniiah, //.) Khan ali Khan v. masih ul Zaman 
khan. 16 R.D 22 = I.R 1931 AU 839 = 1341.0.465' 
= 1931 A.L J. 1068= A IR. 1932 All. 162. 

■ S. 233 (k)— Applicability . 

The provisions of S 233 (k) have no application to 
the rights of persons who do not seek litigation but are 
merely defending their own possession, (Hasan, C. J. 
and Pullan, j) ABADld^EGAM 7>. MaHOMED KHALIL 

Khan. 6 Luck. 282 = I R 1931 Oudh 305= 132 I.O. 
763 = 7 O.W.N. 1010 = A.I.R. 1930 Oudh 481. 

S. 233 (k) — Appli.ability — Defendant's title to 

grove admitted — Defendant shown as tenant by mistake 
of Partition Officer — Suit for ejectment. 

The title of the defendant to a grove was admitted by 
the plaintiff himself bcR^rethe Partition Officer and there 
was no adjudication of the title of defendant in re'-pect 
of the grove but the Partition Officer by a mistake show- 
ed defendant as tenant and the plaintiff as owner of the 
grove. The plaintiff sued lor rent and the defendant 
j claimed title to the grove, 

I that defendant’s claim should not be i ejected 

I under S. 233 (^), as the section has no application to 
I this case. (Nanavutty, J.) Mani Lal v. I.AL BAHA- 
DUR. 6R.0 466 = 148 1.0.911 = 18 R.D.272 = 11 
O.W.N. 519 = A.LB. 1934 Oudh 174. 

S. 233 (k) — Applicability — Jurisdiction of Civil 

Court — Application for partition — Pat tit ion not effected. 

The provisions of S. 233 (k) do not come into opera- 
tion in a case where an application for partition is made, 
but the proceedings are afterwards quashed and no 
partition takes place. A suit in the ('ivil Court is not 
barred in such a case. (Allsop, Jf) MohaMMAD MUSa 
v. QASIM Husain. 166 1 0. 1063=1936 A. W.R. 766 
= 7 R. A. 1025 = 1936 R.D. 316 = 1936 A.L.J. 964 = 
A.I.B. 1936 All. 739. 

S. 233 (k )— — Partition decreed by 
Revenue Court — Suit for declaration of title against 
strangers — Bar. 
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Where in the civil suit by one co sharer there was no 
attempt made to interfere with any distribution of shares 
made by the Revenue Court and all that was done was 
to ask the Court to determine the plaintiff’s proprietary 
title as against defendants, held^ that the suit was not 
barred by S. 233 (/J). (/?aza and Pul/an, //,) CHAN- 
DRA Bali z/. DRIGPAL Singh. 6 Luck. 419=»I.R. 
1931 Oudh 93 = 129 1,0.173 = 7 O.W.N. 1106 = 14 
B.D. 669=14 L.B.(Rev.) 386=A.I.E. 1931 Oudh 
-21. 

— S. 233 Applicability-Separate entry in 

partition case — Subsequent suit for declaration — Bar, 
Where the Revenue Court allowed separate entry in a 
partition proceeding and subsequently a widow in whose 
name the property stood but who had no title thereto 
sued for a declaration that a gift deed executed by her 
•was invalid, held^ that the latter suit e^as not barred by 
S. 233 (>6). (^Sen and Ntamatullah, //.) RAM SUKH 
PaNDEY V, PiRTHI Singh. I.E. 1931 All. 383 = 131 
I.C. 627 = 15 E.D. 74 = 1930 A.L.J. 1307 = A.IR. 

1931 All. 47. 

S. 233 (k) — Applicability — Suit to settle rights 

inter se. 

Where the object is not to disturb the mahals that 
w'ere formed at the partition, but is merely to decide the 
rights inter se of the plaintiff and defendant within 
those mahals. the suit is not barred by the provisions of 
S. 233 (/&). iSmtth and Allsop, //.) RaJ RAJESHWARI 
Kaur V, Jang Bahadur Singh. 9 Luck. 97 = 6 I.E. 
(Oudh; 88 = 1461.0.131 = 14 L.E, 746 (Eev.) = 17 
E D. 887 = 10 O.W.N. 968 = A.I.E. 1933 Oudh 416. 

’8. 233 (k) — Application for partition — Maha^ 

divided into four Pattis — Entry in name of brother^ 
and sister — Claim for larger share — Civil smt^ if main 
tainable. 

Two co-sharers of a village made an application to the 
Revenue Court for separation of their shares by parti- 
tion. The result of the partition was to divide the mahal 
into four pattis. One of these pattis was allotted to two 
brothers A and B and their sister C jointly, the two 
brothers being recorded as o^vning 14 shares and the 
sister C being recorded as owning one share only. Sub- 
sequently C brought a civil suit against A and B claim- 
ing a larger share than what was recorded in her name 
as a result of the partition proceedings, 

Held^ that as in the partition proceedings, there was 
no conflict of interest betw'een /f, B and C and as for 
the purpose of effecting the partition, it was unnecessary 
to determine the shares of the parties inter se^ C*s suit 
was not barred by res judicata. 

Held, further, that Cs suit was not barred by S. 233 
(h) because the question of title, though it might bave 
been raised under S. Ill did not affect the partition, 
iBaner/i and King, //.) MD. MOHIT ULLAH v, BiBI 
Halim A Beg am. 64 All 742=*I E. 1932 All. 646 = 
1391.0. 176 = 16 ED. 476=13 L.E. 298 (Eev.)= 

1932 A.L.J. 621= A.LE. 1932 All. 666. 

S. 233 (k)— Construction— ''Suit with respect to 

partition^ 

Per Hasan, C./.— The word ‘partition* in Cl. ije) must 
be understood in precisely the same sense in which it is 
defined in S. 106. So a suit for a declaration that the 
plaintiff is the proprietor — and not the under-proprietor 
of certain lands— is not a suit with respect to partition. 

Per Bisheshwar Hath, /. (with whom Raza, J„ con- 
curred). — The words “with respect to partition” are very 
wide. Any matter which has the effect of disturbing 
the area or the revenue or affecting the qualities of land 
or the assets thereof will undoubtedly be a matter fall- 
ing within"the scopf of S. 233 and as such excluded 
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from the jurisdiction of the Civil Courts. So a suit of 
the nature (abovementioned) is a “suit with respect to 
partition”. (Hasan, C,/., Raza and Bisheshwar Nath, 
//.) Bajrang Bahadur Singh v, Beni Madho 
Bakhsh Singh. 7 Luck. 716 = I.E. 1932 Oudh 243 
= 137 I.O. 606=9 O.W.N. 488 = 16 R.D. 246 = 13 L. 
E. 246 (Eev.)=A.I.B. 1932 Oudh 199 (F.B.). 

S. 233 (k) — Entries in mutation case — Jurisdie^ 

tion of Revenue Officer to decide question of title. 

The only case recognized by law of entries for conso- 
lation is in mutation cases in a khewat w^here a widow 
is occasionally entered for her consolation and not with 
the intention that she should hold the property for which 
she is entered as a Hindu widow’s estate. But in a 
mutation case the Revenue Officer making the entry 
does so in an administrative capacity and he is not 
entitled to decide a question of title. (Mukerji and 
(Bennet, JJ ) Sada SheO v, Ram Peary. 130 I.O. 
382=1930 A.LJ. 1281 = 16 E.D. 70= A. I.E. 1981 
All. 29. 

S. 233(k)*-Juiisdiction of Civil Court— Case 

relating to partition or union of mahals. SeeXi, P. 

LAND Revenue Act, Ss. ill and 112. 10 O.W.N. 
1126 = A.LE. 1933 Oudh 507 (F.B.). 

S. 233 (k) — Jurisdiction of Civil Court — Suit 

for partition of houses in village abadi. 

A suit for a partition of houses in a village abidt is 
cognisable by the Civil Court. All that the Civil Court 
does in such a suit, is to divide the houses between the 
parties, and to grant along with the portion of the house 
given to a party, the right to occupy the site. It will 
thus become a matter for a subsequent partition of the 
abadi in the Revenve Courts as to whom that particular 
site is allotted. There is, therefore, no infringement of 
the jurisdiction of the Revenue Court by the Civil Court. 
(Sulaiman, C./. and Bennet, /.) AULAD HUSAIN v, 
Nasir Husain. 169 I.C 730 = 1936 E.D 560 = 8 E. 

A. 600 = 1936 A.W.R. 1412 = 1935 A.L.J. 1340 = A.I. 

B. 1936 All. 220. 

S. 233 (k) — Jurisdiction of Civil Court — Suit 

seeking to alter nature of [subordinate tenure in mahal. 

The constitution of a mahal can be altered not only 
by increasing or decreasing its area, but also by altering 
the nature of the subordinate tenures thaf go to make up 
the mahal. A suit for a declaration that defendants are 
under-proprietors of a certain plot although they are 
entered in the revenue papers as having only occupancy 
rights, seeks to alter the constitution of the mahal as 
framed by the Revenue authorities at the time of the 
partition, and such a suit is barred by the provisions of 
S. 233 (i&). (Hanavutty, J.) MaNGAL z/. BHAGWAN 
DIN. 1935 O.W.N. 1372 = 1936 O.W.N. 96 = 1936 
B.D.75=8 E.O. 223=169 LC. 909=A.I.E. 1936 
Oudh 94. 

8. 233 (k) — Order of Revenue Court — Guardian's 

negligence — Minor's right to avoid. 

The bar created by S. 233 (^) is not so absolute as to 
prevent a party from going behind an order of the Re- 
venue Court even on the ground of fraud, or collusion or 
on the ground of the negligence of the guardian of the 
minor. When an original decree of a Civil Court can 
be set aside by a minor on the ground of the gross negli- 
gence of his guardian, there is no valid reason why a 
Revenue Court’s order in a partition proceeding cannot 
be set aside on the same ground. When the order of 
the Revenue Court for the final partition can be vacated, 
it would no longer stand as an obstacle in the way of the 
plaintiffs claiming recovery of possession. When the 
order under S. 112 itself falls to the ground, S. 233 (It) 
would have no application. That section could be 
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applied only when there is an order for partition passed 
by a Revenue Court which is binding on the plaintiffs. 
iSulaiman, Boys and "Sen, //.) MT. SiraJ FaTIMA v, 
Mahomed Ali. 64 All. 646= LB. 1932 All. 418 = 
138 I.O. 466 = 16 ED. 327 = 1932 A.L.J. 437-A.I.R. 
1932 All. 293(F.B.). 

■ ' S. 233 (k) — Partition — Allotment of plot — 

Binding nature on parties. 

Where a plot is allotted to one party at a Revenue 
Court partition, whether the allotment is due to a mis- 
take or is intentional, the other party to the partition 
•proceedings is bound by it, because S. 233 (/6) bars the 
defence that the plot was wrongly allotted on the pre- 
vious occasion. l^Banerji and King, JJf) DipaN Rai 
Kapil Deo Singh. 1931 A.L.J. 1004=16 R.D. 
•810. 

233 (k) — Partition case — Entry in khew&t — 

Objection not raised — Subsequent suit in Civil Court — 
Bar. See C. P. CODE, S. 11-— COMPETENT COURT — 
Revenue Court and Civil Court. 1930 A.L.J. 
1281 = 16 R.D. 70 = A.I.R. 1931 All. 29. 

— S. 233 (k) — Partition not consented to— Party 
claiming larger share subsequently — Bar under S. 11, C. 
P. Code, and not S. 233 (>6), U. P. Land Revenue 
Act. See C. P. CODE— MISCELLANEOUS PROCEED- 
INGS— PARTITION PROCEEDINGS. 63 All. 668 = A. 
I.B. 1931 All. 462. 

— ' "Ss. 233 (k) and 120 — Partion proceedings — 

Declaration of ownership of well— Finality. See U. P. 
Land Revenue Act, Ss. 120 and 233 {k\ A.I.R. 
1934 All. 619. 

S. 233 (k) — Partition proceeding — Power of 

High Court to stay. 

The High Court cannot stay a partition proceeding 
before a Revenue Court. {King^J,) MaTLOOB HaSan 
V, KalaWati. 63 All. 180 = I.R. 1931 All. 474 = 132 
£.0.42=14 R.D. 661 = 1930 A.L.J. 1469 = A.LR, 
1931 All. 67 (2). 

7-S. 233 (k) — Purchaser of half share of one of 

two sisters applying for partition — Objection by other 
sister disallowed and partition effected — Suit by her on 
sister's death for possession on ground of survivorship—^ 
J( barred, 

A purchaser*of a half share of the sister of the plain- 
tiff instituted a suit for partition in the Revenue Court. 
In the course of that suit, the plaintiff objected on the 
ground that her sister was not entitled to alienate the 
property. The Court directed her to institute a suit tn 
the Civil Court and as she failed to do, her objection was 
disallowed and the partition was effected. Sometime 
later, the sister died and the plaintiff instituted a suit in 
order to obtain possession of the deceased sister’s half 
share in the property on the allegation that it had come 
to her by right of survivorship. 

Held^ that the most that could be held in respect of 
the decision of the Revenue Court was that it might be 
res judicata,, that the plaintiff was not entitled to recover 
•the share of her sister during the latter’s lifetime, and 
that the decision could not prevent the plaintiff from re- 
covering the share after her sister’s death. ^Niama- 
iullah and Allsop, //.) Chhattar SiNGH v, MT. 
HukumKunwar. 1936 R.D. 496 = 1936 A.W.R. 
1213. 

-S. 233 OLbScope, 

The correct view of S. 233 (h) is that it only bars 
euits which woM alter the partition in regard to the 
amount of shares in any mahal or sub-division of a 
mahal or suits which would transfer the particular fields 
•or holdings from any mahal or sub-division of a mahal. 
The section should not be interpreted so as to make it i 
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co*extensive with the rule of res judicata, {Mukerji 
and Bennet, //.) Ram REKHA MISRA v, RALLU 
Misir. 63 All. 668 = LR. 1931 All. 676 = 133 I.O. 
468 = 1931 A.L.J. 307=16 R.D. 322=A.I.R. 1931 
All. 462. 

S. 233 (k)— 

The scope of S. 233 {k) is narrower than that of 
S, 241 (/’) of the old Act. {Sulaiman^ Boys and Sen,, 
//.) Mt. Siraj Fatima v, Mahomed all 64 
All. 646 = LB. 1932 All. 418 = 138 I.O. 466 = 16 R.D. 
327=1932 A.L.J. 437=A.LR. 1932 All. 293 (F.B.). 

— S. 233 (k ) — '^Suit with respect to partition " — 

Suit for declaration of proprietary right — Civil Courts 
— Jurisdiction, 

The plaintiffs and defendant No. 69 were co sharers 
of lands in a village. In 1906, there was a perfect 
partition of the •village, five mahals w’ere allotted to 
others and the sixth to the ancestors of the plaintiffs and 
defendant No. 69, and recorded as their rent free under- 
proprietary tenure. In 1929 when the lambardars of 
the five mahals obtained decrees for assessment of rent 
against the plaintiffs and defendant No. 69, the plaintiffs 
brought the present suit for a declaration that they were 
the superior proprietors and not the under-proprietors of 
the land in suit. 

Held (^per curiam^, that the suit was not maintain- 
able. 

(Per Kaza and Bisheshwar Nath^ J J,) on the ground 
that the present suit which raised questions of title 
affecting the partition was one ‘with respect to* parti- 
tion, excluded from the cognizance of the Civil Court 
under S. 233 (^) of the Land Revenue Act. 

(Per Hasan,, C,Jj) on the ground of constructive res 
judicata,, the question of title now raised by the plaintiffs 
being one which they might and ought to have raised in 
the partition proceedings of 1906, {Haian, C,J, Rata 
and Bisheshwar Nath,, J/,) BajranG BaHADUR 
Singh v, Beni Madho Bakhsh Singh. 63 All. 963 
= I.R. 1932 Oudh 243 = 9 O.W.N. 488 = 137 I.O. 606 
=16 R.D. 246 = 13 L.R. 246 (Bev.)=A.LB. 1932 
Oudh 199 (F.B.). 

3. 283 (m) — Amount realised by Collector under 

requisition by Registrar of Co-operative Societies — 
Civil suit in respect of — Maintainability. See CO- 
OPERATIVE Societies Act, S. 42, Cl. (4 a). 11 O.W, 

N. 1060. 

S. 233 (m ) — Attachment in execution of award 

obtained by Co-operative Bank against member — DiS‘ 
missal of objection filed under O. 21, R. 58, C, P, Code 
— Regular suit,, if barred. 

Where a dispute is referred to arbitration under R. 20 
(1) of the Rules of the Manual for Co-operative Socie- 
ties and an award Is obtained against a member of a 
Co-operative Society for a certain amount, the amount 
is recoverable in the same manner as arrears of land 
revenue. Where, therefore, in execution of such aw^ard, 
a certain property is attached and the objection filed 
under O. 21, R. 58 is dismissed, the remedy of the 
objector to file a regular suit in a Civil Court is 
barred by the provisions of S. 233 (w) of the Land 
Revenue Act. {Thomas, J,) Khud MUKHTAR Bank, 
Utrawan V, Bhagwan Din. 11 Luck. 106 = 166 1. 

O. 92=7 R.O. 662 = 1936 R. D. 238 = 1936 O.W.N. 
487 =A.I.R. 1935 Oudh 326. 

—8. 233 (m) — Scope — Connected with or arising 
out of' — Co-sharer paying revenue in excess of share — 
Suit for contribution — Jurisdiction — Civil Court, 

A suit by a co-sharer who has been made to pay 
revenue in excess of his share for contribution from the 
other co-sharers ir Wi^/nahal is rpt cognizable by a 
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Civil Court. The words “connected with or arising ou^ [ 
of*' in S. 233 (m) are wide enough to include such a ' 
claim, and juusdiciion in such cases rests with the Reve- 
nue Court. (S/i7'ar/a7a, /.) RAMA NAND Z/. LaL 
Behawi. 11 Luck. 28 = 164 1.0.704=7 R. 0.499 = 
1935 BD. 100 = 1936 O.W.N. 360 = A.IR. 1936 
Oudh 263. 

— S. 234 — /^. 450, Land Records Manual — Omis- 
Stott to issue notice — Effect on entry effected. 

A Naib 'lahsildar who ordeis the occupancy land of 
one parly to be ordered as khudkasht of another party 
without issuing notices to the parties acts in contraven- 
tion of R 450 of the Land Records Manual, fiamed 
under S. 234 of the Land Revenue Act ; and the entry 
made by him cannot stand. The entry as it stood before 
the order should be leslored, {Opptnhettn. S. M. and 
Drake Brockmutiy J. M.) IlARl Hak Da'JT SiNGH v. 
SUKHKAJ Singh. 18 R.D 610. 

Ch. VII, S. 131 Applicahility — A gt cement 

— between co-sharers to hold e xc lustre iy — ParttUon 
What IS, 

Chapter VII of the U. P. Land Revenue Act applies 
topaitition and union of inahals, and it does not in 
any manner affect the rights of co sharers to agree 
among thtmstlves to hold certain plots exclusively. 
Where the only effect of such an agreement is that the 
interest of one party is extinguished in one plot in lieu 
of the extinction of the other party’s right in anothei 
plot, the transaction is more in the nature of an ex- 
change than a levenue paitition. {Snlatmartt C. J and 
Rachhpal Istngh, /.) DaLJIT v. KaCHEHU. 162 I.O. 
192 = 7R.A. 290 = 18 R.D. 479 = 4 A W.R. 683. 

Ch. VII—/ '^ttvate pat tit ton — Enforcement. 

Where parties are let into possession under a private 
partition, they can apply for a formal decree from the 
Revenue Couit giving effect to it. {Oppenhetm, S. M. 
and Walton, J. 4/.) GaNGA RaM ?/. SOHAN PRASAD. 
16 R.D. 232=13 L.R. 119(1) (Rev.). 

U. P. LOCAL RATES ACT (I OF 1914), S. 8— 

Right of .^u pet tor pt\ptttto* to tec over cesses frem hts 
lessee — If affected by superior proprietor stipulating tn 
lease to pay old chauhtdati and patwart rates, or by 
order of Settlement Officer. 

Under S. 8 the superior proprietor has a legal right to 
recover the evs^es fiom his lessees or under propiittors. 
The fact that in the lease executed in 1878 the supeiior 
proprietor undertook to pay the old chaukidaii and 
patwari rates that weie then jccoverable from landlords 
cannot take away this right; nor can an order of the 
Settlement Officer that the lessees who were pukhtadars 
weie not liable for cesses. {Nanavutty, J.) MAHO- 
MED Agha r. Baijna'jh Singh. 11 Luck 260 = 
166 LC. 701 = 7 R.O. 613 = 1936 R.D. 270 = 1936 0. 

W. N. 662 = A LB. 1936 Oudh 372. 

U. P. MOTOR VEHICLES RULES (1928), Rr. 3 

(m) and 22— Number assigned reproduced in Hindi 
script^-Offence under S. 16 of Motor Vehicles Act 
{V//f of 1914), A. 16. 

The ^\ord ‘number* in U, P. Motor Vehicles Rules is 
not used only in an arithmetical sense, but is wide 
enough to cover letters, figuies and marks, which may be 
assigned by the registering authority to a motor vehicle. 
When the registering authority assigns certain letters 
and numbers to a car, those letteis and numbers should 
be exactly reproduced ; else the rules cannot be deemed 
to have been complied with. Where the Police authori- 
ties assigned to a motor car the number “U. P. 561, B. 
S.” the owner is guilty of an offence if he reproduces on 
the number plate “U. P. 561*' and the letters “B. S.” in 
H indi script. {Sfilaiman, d /. and Mukerji, /.) 


U. P. MUNICIPALITIES ACT (1916), S. 2. 

Shiva Prasad Gupta v . Emperor. 6 1. R (All.)* 
137 = 146 I.O. 670 = 34 Cr.LJ. 1029 = 1933 Cr. 0. 
1418 = 1938 A.L.J.1289 = 16 LB.A.Cr. 21 = A-IR. 
1933 All. 820. 

— — R. 18 — Construction — '‘'The registering autho- 
tity'* — District Supetintendent of Police — Power to 
suspend re gt Stratton, 

"'The'* registering authority in R. 18 of the U. P. 
Motor Vehicles Rules does not refer to the authority 
which issued the license; and under the rule, the District 
Superintendent of any district within which an offence 
is committed can suspend the legistration of the motor 
vehicle concerned. 'Ihe power to so suspend is not con- 
fined to the Supeiintendent who actually gives the 
license. {Nanaiaetty and Thomas, J J.) A LI KaZA 
Khan z >. Abdul Rauf Khan. 164 1.C. 31= 10 Luck- 
617 =7 R.O. 454 = 1936 O.W.N. 20 = A.I.R. 1935 
Oudh 467. 

R. 31 — Seope — Registering authotity — Power to 
suspend. 

A registering authority has power not only to rescindi 
the permit but also to suspend. Where a major power 
is given, it includes the minor power as well. If the 
registering authority has, therefoie, power to rescind, he 
had also the power to suspend. {Nanavutty and 
Thomas, //.) ALI RaZA KhaN v. ABDUL RAUF 
Khan. 10 Luck. 617 = 154 I.O. 31 = 7 R.O. 464 = 
1936 O.W.N. 20 = A.l R. 1936 Oudh 467. 

Rr.;79 and 81 and Motor Vehicles Act, S. 16 

— Permit specifying di.strict and route — Loiry plied in 
other route — R. 79 violated — Maximum number of pass- 
engtrs not specified in peimit — R. 81 not violated for 
cairyng nioie passengers. See MOTOR VEHICLES ACT, 
(1914), S. 16ani)U. P. Motor Vehicles rules, 
1928, HR. 79 AND 81. 1933 A.L. J. 499 = A.I.R. 1933 
All. 466. 

U. P. MUNICIPAL ACCOUNT CODE, R. 132 

Cl. (14) — Motor tyres and tubes — Exemption fiom 
octroi, 

T>res and tubes which are specially designed for 
motor cars only and not meant lor anything else, which 
is not a machineiy, aie exempt from the payment of 
octioi under Cl, (14) of R. 132 of U. P. Municipal 
Account Code. {Sulaiman, C . J. and Eachhpal Singh, 
/.) Kashi Prasad Verma v. Emperor. 67 All. 
648 = 1641.0 750 = 7 BA. 790 = 36 Cr. L. J. 660 = 
1936A.L.J. 68 = 4 A.W.R 1299 = A.I.R. 1985 All. 
28. 

U. P. MUNICIPALITIES ACT (II OF 1916), Ss. 2 

and 186 — Permanent ihabuiia iviih roof thereon is 
building. 

No doubt a temporary protection against heat or rain 
is not a building but a peimanent chabutra with a shed 
elected on it is a “building” as defined in S. 2 of the 
Act. It is immaterial whether the roof is or is not 
of a permanent character like the chabutia. {fCendall, 
/.) MUNSHI LaL 2/. P.MPEROR. 66 All. 603 = 6 1. 
R. (All.) 278 = 146 1.0. 264 = 34 Cr. L.J. 1217 = 14 
L.R. 446 (Cr.) = 1933 A.L.J. 1190 =1933 Cr. C. 1141 
= AI.R. 1933 All. 667. 

— S. 2(2) — Construction — Other such portable or 
merely temporary shelter'* — Chappar if included. 

The words ‘ other such portable and merely tempor- 
ary shelter” should be taken ejusdem gtneris with what 
precedes, viz., tent. Though it is not strictly necessary 
for the exception to apply that the shelter should be 
made of cloth or canvas, e.g„ a roof consisting of noth- 
ing but a reed screen spread over bamboo poles, cannot 
be a building. Shed made of straw and standing on. 
either side supported on four po^es cannot invariably be 
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considered to be a “building” as defined in S. 2 (2); but 
what is ordinarily called a “chappar” may be “building” 
if its dimensions are sufficiently large- {Niamatuilah^ 
y.) Bala Prasad v. Muzammil Husain. 1934 
A.L J. 641 = 1491.0. 612 = 6 B A. 930 = 36 Or. L.J. 
998 = 4 A.WB. 669 = 1934 Or. 0. 200(2;=AI.E. 
1934 All. 190. 

S. 2 (17) — Carrying on business" — Subordinate 
Judge discharging duties of office — Liability to profes- 
sion tax. 

Where a Subordinate Judge who was resident in the 
canfonment outside the Municipal area was assessed to 
protessioii tax, 

//e/d, that the Subordinate Judge in performing the 
duties of his office within Municipal limits was not ‘car- 
rying on any busine« 5 >s* and was not liable to be assessed 
to profession tax. t^Raza, Btsheshivar Nath and Smith, 
yy.) Gauri Shankar Varma v. Municipal 
Board, Sitapur. 8 Luck. 670 = I.B. 1933 Oudh 80 
= 141 1 0. 737 = 10 O.W.N. 24 = A.I.R. 1933 Oudh 
91 (F.B.). 

— S. 3 (1) (a ) — Combination of detached areas — 

Prohibition as to inclusion in Municipal area. 

Although it is probable that it was never contemplated 
that detached areas should form part of one Municipa 
lity, there is nothing in the Act which prohibits the 
combination of detached areas and w’hich makes it com- 
pulsory that the entire area within the Municipal limits 
must be a compact area consisting of contiguous parts. 
(Sulaiman, C.J, and King,/.) SHEIKH AjMKRI 
Emperor. 66 All. 241 = 6 R.A. 727=148 I.O. 603 = 
36 Cr.L.J. 704 = 3 A W.R. 181= 1934 A.L.J. 80 = 
1934 Cr.C. 70 (2) = A.I.B. 1934 All. 39. 

— ‘ " 8. 14 (3) (6,')— Discharged insolvent — Right to 

remain in voters'* list. 

In 1904 the plaintiff applied to be declared an 
insolvent, He was so adjudged in 1905 and Judge 
.directed : “I grant the application and discharge the 
insolvent.” The plaintiff’s name having been taken off 
the electoral roll he sued for a declaration that he was a 
qualified voter. 

//eld, that though the debts of the insolvent were not 
wiped out by reason of the Judge’s order the plaintiff 
was a dischrrged insolvent and was entitled to the 
declaration, Niamatnllah, //,) PaRMESH- 

WARi Das z/. Municipal Board, Bareilly. IR 
1931 All. 765= 133 I.O. 909 = A.I.R. 1932 All. 58 (2) 
— S. 29 — Election Rules — Order by District 
Magistrate — Jurisdiction of Civil Court. 

Orders passed by the Revising Committee or the Dis- 
trict Magistrate under the election rules framed by the 
Local Government under S. 29 are final and cannot be 
impugned in a Civil Court. (AV/iu'a//, y ) NiAZ Ahmao 
Khan v. Abdul Latif. 157 I 0. 270 = 8 R.A. 159 
= 1935 A.W.R. 1094 = 1935 A.L.J. 1111. 

S. 29 — Election Rules, R. 14 — Orders passed by 
Revising Committee or District Magistrate-- Jurisdic- 
dion of Civil Court. 

Orders passed by the Revising Committee or the Dis 
trict Magistrate under the election rules framed by the 
Local Government are final and cannot be impugned in 
a civil suit. In matters of procedure there are frequent- 
;jy non compliance with the existing rules and it may be 
that sometimes irregularities are committed. But it by 
no means follows that such omissions or irregularities 
would vest in the Civil Court jurisdiction to reopen the 
matter and question the propriety of any order passed by 
the Revising Committee or the District Magistrate. 
{Sulaiman, C.J. and Rachhpal Singh,/.) MahOMED 
[KRAM KHAN v. MlRZA MAHOMED BaQAR. 152 I.C. 


j U. P. MUNICIPALITIES ACT (1916), S 96. 

<817 = 7 R.A. 401 = 4 A.W.R. 1392=1936 A.L.J. 139 
= A.I.R. 1936 All. 106. 

S* 43 — Applicability — Salaried Government 
servant— ‘Pleader giving legal advice — Receipt of 
monthly payment. 

Where a pleader besides acting as civil (Jovernment 
Pleader received Rs. 50 per mensem for giving legal 
advice to local officers outside Court hours. 

//eld, that the Rs. 50 received was no doubt 'salary' 
but the pleader was not a servant in respect of the work 
of giving legal advice and S. 43 did not apply. ^Sulai- 
man, C.J. end Rennet, J.) Haknandan J’KASAD v. 
Kamta Prasad Kakkar, 56 All 330^- 149 I C 687 
= 6 R.A. 920 (2) = 4 A.W.R. 1369 = 1934 A.L.J. 129 
= A.I.R. 1934 All. 376. 

. " S. 46 — Sanction — Whether should be previously 

obtained. s 

Per Btfinet, J. — S. 45 cloe.s not require the sanction 
of the Government to be previous to the election. 
{Sulaiman, C.J. and Rennet,/.) HarnaNdaN Pka- 
sadv. Kamta Prasad Kakkar. 56 All. 330 = 149 
I.C. 687 = 6 R.A. 920 (2)-4 A.W.R. 1369 = 1934 
A.L.J. 129 = A.I.R 1934 All. 376. 

S. 86 (1) (b) — Strike— I f ** reasonable cause.** 

S. 85 (1) {b) is specially intended to prevent a strike. 
By a “reasonable cause*', the .sub-section would include 
illness or festivities, such as marriage in the family of a 
sweeper and not a strike, rherefore a sweeper who 
strikes work acts without reasonable cause and is liable 
under S. 85 even if he gives notice. {Rennet,/.) 
hASWAv. Emperor. 168 10. 1116 = 8 R A 373 = 36 
Cr.L J. 1508= 1936 A.W R. 133 - 1935 A.L.J. 297 = 
1935 Cr O. 269 = A.I.R 1935 All 216. 

— S. 92 Cl'' — Majority of total volt s^ Poles obtain- 

ed by disqualified candidate — Exclusion. 

Where at a meeting of a Municipal B )ard convened 
for the purpose of electing a chairman the names of the 
plaintiff and defendant were duly proposed and seconded 
and 28 voted for the defendant while 6 voted for the 
plaintiff but the defendant could not hold the office as 
he was ineligible for the bhairmanship and the question 
was rai.sed whether plaintiff was entitled to the office. 

Held,\.\\ 2 X the plaintiff should show that he got a 
majority of the total votes and that he could not be con- 
sidered to have been elected. {Sulaiman, C.J. and 
Rennet, J.) HARNANDAN PRASAD v. KAMTA PRA.^AD 
Kakkar. 56 All 330 = 142 1.0 587 = 6 R A. 920 (2) 
= 4 A.W.R. 1369 = 1934 A.LJ. 129=A.IR. 1934 
All. 376. 

S 96 (1) — Scope — Contract by Board — Resolu- 
tion sanctioning contract to N. M — Application for 
contract ami deed by M.R. — Enforceability of contract. 
One M. R. applied to a Municipality for the grant of 
a contract to him and paid an advance. The Municipal 
Board passed a resolution sanctioning a contract in the 
name of one N, M. who was a nephew of M. R. Subse- 
quently, a deed was drawn up in accordance with the re- 
solution, but instead of the name of N. M., the name of 
M, R. was substituted, and the deed of contract was 
signed by M. R. and al«o by the Chairman and Secretary 
of the Municipal Board. It was found as a fact that the 
name of N. M. was entered in the resolution either by 
mistake or as benamidar for his uncle M R. 

Held, that the name of N.M must be deemed to 
have been entered in the resolution only as an alias for 
M. R. and that the resolution sanctioning tne contract 
must be deemed to be in respect of the contract in 
question and that it was not invalid or unenforceable by 
reason of S. 96 (1). {Srivastava, Ag.C.J., Zii-ui ‘Hasan 
and Smithy JJ.) MOHAMMAD RaMZ/N v. MUNICIPAL 
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U. P. MUNICIPALITIES ACT (1916), 8. 97. 

board, Tanda. 10 Luck. 176 = 161 I.O. 1049=7^ 
B.0. 161 = 11 O.W.N. 1171=A.I.B. 1934 Ondh 439 
(P.B.). 

— S. 97 — Contract not under seal — Executed con- 
sideiation — Suit on — Relief upon quantum meruit — 
Not permissible. Set CONTRACT ACT, S. 65— PRINCI- 
PLE. 8 Luck. 1 = 9 O.W.N. 461 = A.I.B. 1932 Oudh 
193 (P.B.). 

Ss. 116, 124, 219 (c) and 224 Wi-PubUc 

property— Power of Board to stop public from using it 
^Sale of the property by the Board — Remedy of public i 
against vendee* 

Where the well and the land attached to it is public 
property, it vests in the Municipal Board under S. 116 
(^) and it belongs to it. S. 124 of the same Act gives 
power to the Board to sell such property under Ss. 2l^(c) 
and 224 {b) ; the Board has a right ®io stop the public 
from using the well and the land attached to it. It 
follows, therefore, that a member of the public has no 
remedy, against a vendee who has acquired the land for 
valuable consideration from the Board. (Ganga Nath^ /.) 
ZAHUR UDDIN AHMAD f/. Chimman Lal. 1936 A. 
W.B. 1414 = 160 I.C. 943 = 8 B,A. 681 = 1936 A L J. 
424 = AI.B. 1936 All. 66. 

— S. 116— running on private land— 
Rights of proprietor. 

Where a street vests in and belongs to the public 
authortity, the owner of the land over which the public 
street runs is not completely deprived of all his rights to 
everything below' the street and to the air space above it. 
The effect of such vesting is that owner’s rights to every 
thing below the street and to the air space above it 
is limited. The owner for example is not entitled to in- 
terfere with the Municipality in the discharge of its 
duties in maintaining and keeping open a street. It is 
equally certain that neither the Municipality nor the 
occupiers of houses abutting on a public street are entitl- 
ed to appropriate any mineral which may be beneath the 
street, the ownership of which remains with the pro- 
prietor. The proprietor is also entitled to certain rights i 
to the air space above the strec\ but what constitutes an | 
infringement by Municipality or by members of the j 
public of the rights of the proprietors to the said space i 
above a street is a question of degree. The Munici- j 
pality are clearly in their capacity as custodians of the j 
public interest entitled to take reasonable steps for the ! 
convenience and comfort of the public who use the 
public street. The owners and occupiers of the houses 
or shops which abut on the public street are entitled to 
take reasonable steps for their own convenience and com- 
fort and for the convenience and comfort of the mem- 
bers of the public visiting their houses and their shop. I 
The erection of a shelter at a reasonable height from ! 
the ground to protect the shops and houses and afford ; 
shelter to members of the public frequenting the shops 
and hou'es is a reasonable step which the owners and \ 
occupiers are entitled to take and which it is within the i 
competence of the Municipality to sanction. {Thom and j 
Kisch, JJ.) Arjun V. Man Singh. 66 All. 784 = 149 j 
I.C. 190= 6 BA. 864 = 1934 A.L.J. 418 = 3 A.W.B. i 
800= A.I.B. 1934 All. 338. 

—8. 124 — Public property — Sale by the Board — 
Remedy of public against vendee. See U. P. MUNICI- 
PALITIES ACT, S. 116. 1936 A.W.B. 1414 = A.IB. 
1936 All. 66. 

——8. 128 (1) (vili) — Applicability — Transit of j 
goods from one part of Municipality to another* j 

The words ’‘introducing within octroi limits’* in S. l55 I 
and similar words * ‘brought within the Municipality*' in 
S. 128 (1) vitt) iitply that go^ds or animals are import- ! 


U. P. MUNI0IPALITIE8 ACT (1916), 8. 166. 

' ed from some place entirely outside the Municipalities- 
and brought inside such limits. They are not meant to 
cover a case of transit where goods are transferred from 
one part of the Municipality to another part within its- 
limits. And this is so even if it so happens that owing 
to irregular boundaries of the Muncipality or owing to- 
the fact that a part of it is a detached area, the goods 
have to cross non-Municipal lands in transit. The 
significance of the words “introducing and brought in*'' 
is that they must be imported from outside the Munici- 
pal limits altogether. {Sulaiman, C, J. and King^ /.) 
SHEIKH Ajmeri V, Emperor. 66 All. 241 = 6 BAl. 
727=148 I.O. 603=36 CrLJ. 704 = 3A.W.R. 181= 
1934 A.L.J. 80 = 1934 Or 0. 70 (2) = A.I.B. 1934 All.- 
39. 

8.128 {X){yiii)— Cattle imported for use — 

Importatton for slaughter house. 

Cattle imported for the purpose of being slaughtered 
in order that dry meat may be prepared, are cattle im- 
ported for use, {Sulatman, C.J* and King, /.) SHEIKH 
Ajmeri v. Emperor. 66 All. 241 = 6 R.A. 727=148’^ 
10. 603 = 36 OrL.J. 704 = 3 A.W.R. 181 = 1934 A.L. 
J. 80 = 1934 Or.O. 70 (2) = A.I.B. 1934 All. 39. 
——8. 128 (1) (vlll ) — Rules framed under — Rule 
for refund of octroi duty — Refund for transit of goods* 

The rules framed for refund of octroi duty do not 
contemplate the refund of octroi duty for transit of goods 
from one part of the Municipality to another part. 
{Sulaiman,C* /* and King, J) SHEIKH AJMERI z/. 
Emperor. 66 All. 241=6 B.A. 727 = 148 I.O. 603- 
= 36 Cr.L J. 704 = 3 A.W.B. 181 = 1934 A.L.J. 80 = 
1934 Or.O. 70 (2) = A.IB. 1934 All 39. 

— 8. 128 (1) (lx) — Subordinate Judge residing 
outside Municipal area— No liabilty to profession tax. 
See U.p. Municipalities act, s. 2 (17) 10 O.W.N. 
24 = A.I.B. 1933 Oudh 91 (F.B.) 

Ss. 136 (2), 136 and 299 W)Saharanpur 

Municipality — Notifications of 1919 and 1932 — Articles 
in course of transit — Terminal toll, if leviable. 

I Under the Notifications of 1919 and 1932 issued under 
I sub S. (2) of S, 135 read with S. 136 of the U, P. 
j Municipalities Act terminal toll is leviable only when the 
I articles remain within the toll limits of the Saharanpur 
I Municipality for some time, and if the caUs simply pass 
j through the Municipality for the purpose of the articles 
; being conveyed to some other destination, the toll would 
not be leviable. If the articles are in the course of 
transit, they could not be said to have been brought 
within or impotted by road through the toll limits, with- 
in the meaning of the notifications. {Bajpai, /.) NEK 
Mohammad z/. Emperor. 1986 A.WR. 1406 = 160 
j 1.0.862 = 37 Cr.L J. 336 = 8 B.A. 660=1936 Or.O. 

; 106=1936 A.Cr.O. 300 = A.I.B. 1986 All. 83. 

8. 161 — Construction — ^*Vacanf* and ^'unpro- 

i ductive of renV* — Meaning. 

■ Under S. l5l a building is vacant and unproducti\e 
j of rent, when neither the owner nor his friends or rela- 
I tions occupy it; or when it is not let out to an} tenant or 
I lessee “vacant” is used in the sense of non-occupation 
and does not mean that the land should be barren land 
and be not covered by trees or vegetation. Similarly 
the words “unproductive of rent” do not mean not inca- 
pable of producing rent. {Sulaiman, C*J* and Rachhpal' 
Singh, /.) UPENDRANATH BaSU v* MUNICIPAL 
BOARD, Benares. 67 All. 408=1631.0. 369=7 BA. 

I 487 = 4 A.W.B. 603 = 1984 A.L.J. 1067=A.I.B. 198# 
AU. 1007. 

' ' 8. Vah— Construction, 

S. l55 is a penal enactment and has to be construed 
strictly against the prosecution. {Sulaiman, C.J* amt 
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U. F. MOKICIPALITIEB ACT (1916), 8. 155. 

/,) SHEJKH AJMERI v, EMPEROR. 66 All. 
241«»6 B. A. 727^143 XO. 603^35 Cr.L.J. 704»S 
A.W.R. 181 = 1934 A.L.J, 80=1934 Cr.O. 70 (2)= 
A.XB. 1934 All. 39. 

■■ "8. Vb^^Goods brought into Municipal limits — 
Onus to show that they have come from Municipal 
limits. 

If animals or goods are introduced into or brought 
into a certain detached area forming a part of the Muni- 
cipality the burden of showing that they were within the 
Municipal limits and have come from a place ^Kithin 
those limits is on the accused and not on the Municipa- 
lity. iSuiaiman.C.J.and King^J.') SHEIKH AJMERI 

V. Emperor. 66 All. 241=6B.A. 727 = 148 IC. 603 
= 36Cr.L.jr. 704 = 3 A.W.E. 181 = 1934 A.L J. 80 = 
1934 Or, 0.70 (2)=A.I.B. 1934 All. 39. 

S. 165 and Municipal Account Code, 

Chap. 10 — Octroi dues — Recovery by civil suit — C. P. 


j U. P. MUNICIPALITIES ACT (1916), S. 164. 

imply the introduction of dutiable articles from a place 
outside the Municipal limits into the Municipal limits. 
Where there is an intervening space between two parts^ 
of a Municipal area and goods are taken from one sucE 
part to another, it cannot be said that such goods are 
being introduced within the octroi limits. If articles 
which are of foreign production are found exhibited by 
vendors within a Municipality it is permissible to pre- 
sume that they had paid octroi duty on such goods 
when the same were originally imported, {mamatuUah, 
/.) Raj Narain Verm a v. Emperor. 6 B.A. 626 
= 147 10. 1199 = 1934 Cr.C. 886=A.I.B. 1934 All- 
318. 

-Ss. 160 and 164 — Appeal to District Magistrate' 


—... jvxagisirare' 

from order of Octroi Superintendent— Order of District 
Magistrate— No revision by High Court. See CR. P. 
Code, S. 435— Subordinate Court. 1933 A L J* 
469 =A.I.B. 1933 All. 281. 


Code, S. 9. 

Although the Municipalities Act has expressly laid 
down that a suit would lie for recovery of other taxes, 
there is no such express mention as regards Octroi dues. 
It is therefore not intended by the legislature that apart 
from the special penalty imposed for the non-payment 
of the octroi dues, the right to recover w^hich has been 
created by the Act itself, there should be a further and 
an additional light to recover the same by suit. The 
case of Octioi dues does not fall under S. 9, C. P. Code, 
which makes an exception in case of suits of which 
cognizance is either expressly or impliedly barred. {Su- 
laiman, €,/. and Ktng, /,) MUNICIPAL BOARD, BARE- 
ILLY V. Abdul aziz Khan. 57 All 219=4 A.W.B. 
314 = 1621.0. 792 = 7 B A. 389 = 1934 A.L.J. 739= 
A.I.B. 1934 All. 796. 

— S. 156— under ^Ingredients-- Burden of 
proof. 

It is an essential ingredient of an offence under S. 155 
.that there should be importation of goods which are 
liable to the payment of octroi. If the goods imported 
are exempt from liability to octroi, it is no offence under 
the section. The complainant must therefore satisfy the 
Court that the accused has introduced or attempted to 
introduce or abetted the introduction of any goods or 
animals “liable^to the payment of octroi’'. Unless this 
condition is satisfied, there is no offence and there can 
be no conviction. {^Sulaiman, C,J. and Rachhpal Singh, 
J.) Kashi Prasad Verm a v. Emperor. 67 All. 
648 = 154 I.O. 750 = 7 B.A, 790 = 1936 A,L.J. 68 = 
36 Cr.L.J.660 = 4 A.W.B. 1299 = A.I.B. 1936 All. 28. 

S. 165 — Scope — Consnction under*— Accused not 

appealing under S, 164 — If precludes inquiry. 

The mere fact that the accused in a prosecution under 
S. l55j U.P. Municipalities Act, has not sought the easier 
remedy of appealing to the District Magistrate under 
S. 164 of the Act would not compel the Criminal Court to 
convict him in the face of an express exemption under 
the Act. It is open to the Criminal Court to enquire 
into the question whether the goods are really liable to 
the payment of octroi, though the accused has not 
appealed. S. 164 would more appropriately apply to the 
cases where the goods are detained by the Municipal 
authorities or where octroi duty has been paid which the 
importer thinks is in excess of what he was bound to pay. 
(^Sulaiman, C. J, and Rachhpal Singh, /.) KaSHI 
Prasad Verm a v. Emperor. 67 All. 648=164 I.O. 
760 =7 B.A. 790 = 1936 A.L J. 68 = 36 Or.L.J. 660 = 
4 A.WJ1. 1299= A.1B. 1935 All. 28. 

■ 8. 165 — Scope— Dutiable articles exhibited — 

Inference, 

The words “introducing or attempting to introduce 
within the octroi limits” occurring in S. 155 obviously 


~ 100 Apphcabilsty — Octroi schedule — Assess- 

ment of articles under— Suit to contest— Mai ntainabihty 
— Remedy. 

The correct remedy open to a person who contends 
that certain articles imported by him do not come under, 
the headings in the octroi schedule under which they 
have been assessed to octroi, is to proceed by way o£ 
appeal to the District Magistrate under S. ICO of the 

U. P. Municipalities Act, S. 164 of the Act bars a suit by. 
such a person in the Small Cause Court. (Rennet, y.) 
Munna Lal V. Municipal Board, Jhansj. 67 All. 
666 = 4 A.W.B. 1265 = 160 I.O. 170 = 8 B.A. 673= A. 
I.B. 1985 All. 153. 

S. 160 (1)—' Assessment*— Octroi— If subject to. 

It cannot be said that there is no assessment in the 
case of octroi. The process by which an octroi muharrir 
examines goods and refers to his schedule and comes to 
the conclusion that certain goods come under certain 
heads in the schedule and should pay a certain tax is a 
process of “assessment” within the meaning of S. 160 
(1) of the U. P. Municipalities Act, (Rennet, /.) 
Munna lal v. Municipai. Board, jhansi. 67 All. 
665«4 A.W.B. 1266=160 I.O. 170 = 8 B.A. 673 = A. 
I..B. 1935 All. 153. 

— — S. 160 (X)— Construction — *'Any other tax**— If 
includes octroi. 

Octroi is one of the taxes coming under the expres- 
sion “any other tax" in S. J60 (I). An appeal therefore 
lies to the District Magistrate against an assessment 
under the octroi schedule. (Rennet, /.) MUNNA LaL 

V. Municipal Board, jhansi. 67 All. 655 = 4 A W 
R. 1255 = 160 X.C. 170=8 B.A. 673=A.I.B. 1936 
All. 153. 

8. 164 — Applicability and scope— -Prosecution 

under S. 155— Accused not appealing to District Magis- 
trate— If bars plea of non liability to octroi See U.P. 
Municipalities act, S. 155. 67 All. 648=4 A W 
B. 1299= A LB. 1935 All. 28. 

S. 164 — Scope— Assessment of articles to octroi 

—Suit to contest — Maintainability. See U.P. MUNICI- 
PALITIES act, S. 160. 67 All. 665 = 4 A.W.B. 1266 
=A.I.B. 1935 All. 153. 

164 — Suit for refund of octroi duty — Juris ^ 
diction of Civil Court, 

The language of S. 164 together with its marginal 
note is quite emphatic and no suit for a refund of octroi 
which has been assessed by the Municipal Board on 
goods imported lies in a Civil Court on the ground that 
the goods vrere not in fact assessable or that the amount 
of assessment was excessive. (Sulaiman, C,J. and Ren- 
net, /-) Municipal board, Benares v* Krishna 
1 & CO. 67 AU. 916 = 166 TO. 281=7 J.A. 1060 = 1936 
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U. P. MaNIOIPALITIES ACT (1916), S. 176. 

A.L.J. 636-1936 A.W.R. 686-A.I.B. 1936 All. 
760. 

S 175—Scope. 

If some amount is due from a person and a warrant 
is issued against him and there is a defect in the form of 
that warrant it will not be open to the defaulter to pi -ad 
by reason of S. 175 of the U.P. Municipalities Act that 
the distress was unlawful, but it does not entitle the 
Municipal Board to say that it is not open even to a 
stranger form whom nothing is due, to allege that the 
warrant was unlawful. Such a person can file a suit 
for damages for unlawful distress of his goods. (^Sulat- 
man,CJ,aud Bafpai. J.^ MUNICIPAL BOARD OF 
MaiNPURI V. AJUhHiA PRaSAD. 154 10. 1064- 
7 R A. 867-4 A W.R. 1325 - A I.R. 1935 All. 51. 
(as amended in 1919), Ss. 178, 180 and 186— 

Applicability to notified area, c * 

Ss. 180 and 185, Municipalities Act of I9l6, were 
made applicable to notified area, but the provisions 
of the amended Act of 1919 were not extended to such 
area. 

Held, that a person could construct after giving notice 
to the Board without waiting to get sanction as 
provided under the amended Act. 

Held, further, that as Ss. l78 ane 185 W’ere not re- 
pealed and re enacted, S. 8, General Clauses Act, had no 
application. ( Kendall and Iqbal Ahmad, JJf) Mt. 
Bafa'1 AN 7/. Emperor. 66 All. 843 = 6 IR. (All.) 
17 = 144 1 0 951 = 34 Or L J. 864 - 1933 Cr.O. 989 - 
1933 A.L J 1063 -A.I R. 1933 All. 617. 

— S. 178 — Construction — Adjacent to such street**. 

The w’ords “adjacent to such street'’ meiely mean near 
such street. {Suiaiman, C.J. and fiennet, /.) PAR 
SHOTTAM KaNDU v, EMPEROR. 8 RA. 466-159 
IC. 613-1936 ALJ 1101 = 1936 A.Cr.O. 261 = 
1936 A. W.R 1140 = 37 Or L. J. 110 = 1936 Or.C. 1207 
-A.I.R. 1935 All. 986. 

— — Ss 178 and 180 Scope — Notice of intend' 

ed erection — Failure to sanction — Femedy of party — 
Notice after erection — If sufficient. 

Where an application undtfr S. l78, U. P. Munici 
palities Act, is made to the Municipal Board for permis- 
sion to erect a building, but is not projrjptly dealt with 
by the Board, the applicant is not justified in proceeding 
with the erection in anticipatio i of sanction. He should 
call the attention of the Boa'd to the matter under 
S. 180(3) of the U. P. Municipalities Act. An applica 
lion by him after erection of flie building is not suffi- 
cient and cannot be regarded as one under S 180 (3). 
{Smith, J.) Municipal board. Bahraich v. Jwala 
Prasad. 154 1.0 45-7R.O 462=36 Cr.LJ 471 = 
1935 Cr.O. 286 = 11 O.W.N. 1622- A IR. 1936 Oudh 
197. 

S. 178 (2)-'Noiice under S l78 (2). 

Where the room to be constructed does neither abut 
nor ie adjacent to a public stieet or place, notice under 
S.' 178 (2) is not necessary. {Kendall and Iqbal 
Ahmad, jy.) MT. BAFATAN z/. EMPEKOR. 66 All 
843 -6 I.R (All.) 17 = 14410 951-34Cr.LJ. 864 
= 1933 A.LJ. 1053-1933 Cr.O. 989=A.I.R. 1933 
All. 617. 

Ss. 180 and 318— Application for permission to 

build — Board not aiting under S. 180— Kefu<ial on 
ground of want of title in applicant — T.egality — Suit to 
recover compensation — Maintainability See U P. 
MUNICIPAI ITIES ACT, S. 3!8 IR 1931 All. 670- 
183 I.C 26 -A IR. 1931 All. 670 

S. 180 — Permission to erect temple — Grant of — 

Objections overruled — Appeal by objectors — Maintaina 
hility — Aggt ieved ^ 


U. P. MUNICIPALITIBS ACT (1916), S. 180. 

A Municipal Board issued a notice on receipt of the 
application of K inviting objection^ by persons who may 
be affected by the permission which K had asked for 
from the Board to erect a temple on the site indicated by 
him in his application. The objectors filed their petition 
of objections in response to the invitation, These 
objections were founded on an alleged right of their 
own in the piece of land on which K proposed to build a 
temple. The objections were overruled by the Municipal 
Board and in consequence sanction was granted under 
S. 180 to build the temple. The objectors appealed to 
the District Magistrate. 

Htld, that the appeal of the objectors before the 
learned District Magi.strate was a competent appeal as 
the objectors were party to the proceeding and “aggrie- 
ved” within the meaning of S. 318. {Hasan, C,J, and 
Ktsch, y.) Baldeo Behari V, Kailash Narain. 

6 Luck. 466 = I R. 1931 Oudh 385 = 134 I.C. 593-- 14 
O L.J. 353 = 8 O.W.N. 631- A.I.R. 1931 Oudh 306. 

3. 180 — Public street, running on privately 

owned land — Erection of porticos — Sanction by board. 

Where a public street running through a privately 
owned plot of land vests in and belongs to the Municipal 
Board, it is competent for the Municipal Board under 
S. 180 to grant permission to the owners or occupiers of 
shops and houses abutting on the street, to erect porticos 
and shelter at a reasonable height from the ground for 
the comfort and convenience of public visiting the shops 
and houses {Thom and Kuch, //.) ARJUN v, MAN 
SINGH. 66 All. 784-14910.190-6 RA.864- 
1934 A.L.J. 418 -3 A. W.R. 800-A.l.R. 1934 AIL 
338. 

S. 180 — Sanction obtained under , from Chairman 

— If cervers constructions contemplated by S> 209. 

Under S. 180, the Chairman of a Board can only 
accord a general sanction for the ereciion or re-erection 
of a building but where such erection or re-erection 
involves the making of any constructions contemplated* 
by S 209, the provision of Cl. (2) of S. 184 comes into 
operation and makes it incumbent on the person desir- 
ing to make such constructions to obtain a separate 
sanction in respect of them under S. 209, and in view of 
S. 60 read with Sch. II, such sanction can be given only 
by the Executive Officer. The failure to 'obtain a sepa- 
rate sanction under S. 209 cannot be condoned merely on 
the ground that he was misled by the fact that the sanc- 
tion obtained by him, which on the face of it had been 
given by the Chairman alone, also bore the signature 
of the Executive Officer. {Sulatman, C, J and Malta, 
/.) Baijnath Ramv. Emperor. 1935 A.Cr 0. 
274-1935 ALJ. 1260 = 1936 Or 0.66 = 160 10. 
927 (2) - 37 Or L. J. 348 - 8 R A. 676 = 1935 A. W.R. 
1263. 

180 (3) — Applicability — Application under 

S. 178 — Failure of Municipal Board to pass orders — 
Erection of building in anticipation of sanct on and 
‘Subsequent application— Tf justified See U. P. MUNICI- 
PALITIES ACT, Ss. 178 AND 180 (3). 11 O.W.N. 
1622=A.LB. 1936 Oudh 197. 

— — — Ss. 180 (3), 186 and 307 (b ) — Application for 
building— No reply by Board — Implied sanction — 
Notices under S, 1 86 — Legality of — Prosecution for 
disobedience — Validity of. 

The applicant sent a notice under S. 178 to the Board of 
his intention to build a house. He waited for 5 months, 
sent a reminder as required by S. l80 (3) and having 
received no reply for nearly a month, began to build. 
The reupon the Board sent a notice under S. 186 to stop 
the construction and later, another notice to demolish the 
building which had by that time been completed. On a 
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V. F. MtririOIFAUTIES AOI (1916), S. 180 . 

prosecution and conviction under S. 307 ib) for disobe- 
dience of the notice, 

Held^ that, under stib-S. [3) the Board, having neg- 
iected to .‘•end a reply, must be deemed to have sanction- 
ed the work absolutely; that the notices issued under 
S. 186 to stop or demolish the building were illegal and 
so the conviction should be set aside. The legality of 
the notice could be questioned in a prosecution even 
though no appeal ha<i been preferred under S. 3l8 
against the notice. (/^tscA, y.) YUSOF HUSAINS. 
Empekor. IB. 1932 Oudh 393=^140 LO. 186-33 
Or L J. 933=9 O.W.N. 870= 1932 Cr.O. 846= A.I.B. 
1932 Oudh 806. 

-S Applicability— ‘Notice given under 

S, 178 when tt ts not necessary. 

Under y. 180 (5) it is incumbent on a* person who 
has given notice under S 178, not to commence any 
work of which notice has been given until sanction has 
been given or deemed to have been given by the Board. 
This sub-section does not require that the notice under 
S. 178 must be such notice as was absolutely necessary to 
be given. Where the notice has been given under that 
section, sub-S, (5) is applicable. (jSulaimaUs C. /. and 
Bennet, /.) PAkSHOTTAM KaNDU v. EMPKROR. 159 
10. 513=1936 A LJ. 1101 = 1936 A.W.B. 1140= 
1936 A Or. 0.261 -- 8 B. A. 456 = 1935 Cr.O. 1207= 
A.l.B 1936 All 986. 

-S Power of Municipal Board under, \ 

The Municipal Board is not given any authority to | 
encroach on the rights of the inhabitant except for the 
purpose of the benefit to the public in general. The 
decisions of the Board or the appellate authority (Col- 
lector or the Commissioner as the case may be) is no 
doubt final; under S, 321 it is impossible to believe 
that a decision on a question of private rights could have 
been given finality where the decision is arrived at with- 
out hearing evidence or where the decision is arrived at 
by a body of men not specially trained in law respecting 
private rights. It is not open either to the Board or to the 
appellate authority to disallow a proposal to erect a 
building on the ground that it is hideous in its appear- 
-ance and would therefore injuriously affect the value of 
a neighbour’s property. In such matters the ps^rties 
should be left to seek their own remedy in Civil Court. 

y. on iKfference between Mukerji and Bennet, 
J/,) Abdul Qayum Khan v, City boaud, Mus- 
SOORIK. 53 All 600 = 1 R. 1931 All. 696 = 133 1,0, 
148=1931 A.LJ. 206 = A.I.R 1931 All 147. 

S. Applicability— SancUon given to appli- 
cant to re erect wall leaving certain space from lane — 
Applicant re erecting wall but without leaving suck 
cpace. 

Where the Chairman of the Municipal Board in grant- 
ing a sanclion to the applicant for re-crecting a wall of 
his houbC which was close to a lane, l^id down a condi- 
tion that the wall should be constru:ted leaving a certain 
space from the lane, but the applicant constructed the 
«wail without leaving such space. 

Held, that there was no sanction given to the applicant 
to build the wall at the place where it had been actually 
con'^tructed and the case, therefore, fell within the scope 
of S. 180 5) and that being so, he was liable to be con- 
victed under S. 185, {^Sulaiman^ C.J% and BennA, 
/,) PARi-HOTTAM KaNHU V. EMPEROR 8 R A. 
466 = 15910. 613 = 1936 AL.J. 1101=1935 ACrO. 
261 = 1936 A. W.R 1140 = 1936 Cr.O. 1207=AI.R. 
1935 All 986. 

Ss. 186 and 186 — Issue of notice — Authority of 

Municipal Board, 

Per king, CJ , — Under S. 186, the Municipal Board 
ds competent to issue a written notice to the owner of 

Q. D.-f-H— 233 


JJ, P. MONIOIPALITIES AOT (1916), S 219. 

any land directing him to demolish a building upon the 
land in any case where the Board considers that the erec- 
tion of the building is an offence under S, 185. It is 
for the Board to decide whether the erection of the 
building U an offence under 3. 185. The Board may be 
right or wrong in its decision, but if it considers that 
the erection of the building amounts to an offen 'e under 
S, 185, then it is competent to issue a notice under 
S. 186. (^/ftng, C.J,, Srivastava and Zia ul Hasan^ 
yy ) Emperor v mumtaz Husain. 11 Luck. 123 
= 166 I.C. 344 = 7 R O 683-36 Or L.J 720-1936 
O W.N. 609= 1936 Or 0. 670 = A.I.R. 1936 Oudk 337 
(r.B.). 

S, 186 — Erection — Setting up roof on chahutra. 

Where a chabutra is already in existence, setting up of 
a roof thereon Is at least altering part of a building, if 
not actually erecting a building and the Board is entitled 
to issue a notice under S. 186. {fCtndall, /,) MUNSHI 
Lal V, Emperor. 66 All 603 = 6 I R. (All ) 278* 
146 1 C. 264 - 34 Cr.L J. 1217^ 14 L R. 446 (Or ) » 
1933 AL.J. 1190 = 1933 Or.C. 1141 = AIR. 1933 
All 667. 

— S. 186 — No*ice to remove chabutra— Subsequent 

notice to qut* — Prior notice not waived. 

Where a person is in possession of the plot on pay- 
ment of tabhdzari dues and the Municipal Board issues 
a notice to remove a chabutra on the plot, the Board 
cannot be said to waive their right to have the chabutra 
removed by issuing a second notice to quit the land, for 
failure to remove the chabutra. iNendall, y) MUN- 
SHI LaL EmPEROR. 65 All. 603=6 I.B (All.) 
278 = 146 I.O 254 = 34 Cr.L.J. 1217 = 14 L.B. 446 
(Cr.) = l933 A.L.J 1190=1933 Cr.O. 1141 = A.XB. 
1933 All. 667. 

— - -8. 209 — Constructions contemplated by — If 

covered by sanction obtained under S. 180. See U. P. 
MUNICIPALITIES ACT, 3. 180. 1936 A. W.B. 1253 = 

1935 A.LJ. 1260. 

S. 209 {"b)— Operation of — Private drain. 

There is absulately no justification for supposing that 
the operation of Cl. (^) to S. 209 is confined to public 
drains. All that is neecfed to attract the operation of 
that clause is that the drain, over which it is sought to 
make some structure or projection should be situated in 
a street. It follows, therefore, that any person wishing 
to make a structure or projection over a private drain is 
bound to ol)tain permission therefor under S. 209(d), 
provided the drain lies in a street. (^Sulutman, C, J, 
and Miilla, J,) BAIJNATH RaM v EmPEROR. 1936 
A. W.E. 1263=1936 A.Or C. 274 = 1936 CrC. 66 = 
160 I.O 927 (2) = 37 Cr.L.J. 348 = 8 R.A. 676= 1936 
AL.J. 1260. 

— S. 219(c ) — Closing of public lane — Order by 

chai rman — V alid ity of. 

The property in all public streets and things existing 
on or appertaining to such streets vests in the Municipal 
Board under S. Il6 {g) of the Act. Hence in the 
absence of any resolution of the Board direiting the 
closing of a public lane and in the absence of any evi- 
dence to show that the Municipal Board had delegated 
its power under S. 219 (r) to the Chairman of the 
Public Works Committee, the Chairman of the Public 
Works Committee cannot direct the closing of the lane 
and his order cannot be regarded as an order of the 
Municipal .Board closing the public lane. Such an 
order of the Chairman cannot pi event the plaintiff from 
seeking relief against the defendants in respect of the 
encroachment made by them on the land in suit which 
has been tnund to be a public lane (Srn>astava, /.) 
SubraTi i/. Maduri Saran. 6 B.O. 223 = 147 I.O. 
107=llO.W.N. 149=A.I.R.19S|Ou(lli 100. 
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U. P. MUNICIPALITIES ACT (1916), S. 219. 

Ss. 219 (c) and 224 (b^-Public property- 

power of Board to stop public from using it — Sale of the 
property by the Boa id — Remedy of public against 
vendee. See U. P. MUNICIPALITIES ACT, S. 116. 
1936 A.W R. 1414 = A LR. 1936 All. 66. 

• S. 244 (X)— Power of Executive Officer under-- 

Jf can be delegated to Medical Officer of Health, 

The power to ^eize articles of food or drink found to 
be unfit for human consumption which could be exercis 
ed by the Executive Officer of the Board under S. 244 
(1) of the Municipalities Act, can be delegated by him, 
with the sanction of the Chairman, to any servant of 
the Board C^.g.) Medical Officer of Health, by virtue of 
the provisions of S, 62 (1) ol the Act. {Jgta-ul-Ha%an^ 
/.) Kallu «/. H S. DUBE 168 I C. 481 = 8 R.O. 
104=36 Cr.L J. 1386 = 1936 Cr C. 27 = 1936 O.W.N. 
1124 =A.I.R. 1936 Oudh 20. 

S. 246— Bye laws under S. 298-F for regulation 

of meat trade — Applicability to areas outside Municipal 
limits— Power of Municipal Board to demand licence fee. 
SeefJ. P. Municipalities Acr, S. 298 F. A.I.R. 
1935 All. 903. 

■ - Ss. 267 and 307 — Prosecution under — Scope of 
enquiry. 

In a prosecution under Ss. 26/ and 307, U. P. Munici- 
palities Act, for failure to comply with a notice calling 
upon the accused to close a privy, the only question before 
the Court is whether the accused had failed to comply 
with the notice properly issued to him. The Court 
has no jurisdiction to consider whether ihe erection of 
the privy which has been ordered to l)e closed is or is 
not objectionable. That is a matter which is within the 
province and jurisdiction of the Municipal Board. 
(Smith, y.) MUNICIPAL BOARD, BAHRAICH V, JWALA 
PRASAD. 164 1.O. 46 = 7 R.O. 462-36 Or L. J. 471 « 
11 O.W.N. 1622=1936 Or.O 286=A.I.R. 1936 Oudb 
197. 

• S, 295 — "'Molesting'' — Meaning of. 

The word “molesting” in S. 295 of the Municipalities 
Act is something less than an assault or use of criminal 
force and is ejusdem gentris witb*^ “obstructing”, (Col' 
lister,/,) ChhoieLaLz/. Emperor. 1935 AW. 
R. 1318 = 1934 A.OrO. 292 = 1936 Or.O. 100 = 8 R A. 
702 = 37 Cr.LJ. 382=1936 A.LJ. 427=1601.0. 
1089=A.I.R. 1936 All. 74. 

S. 296— Pules under Pr. 2 and 2— Breach of— 

Keeping motor car without licence for long time — Sub 
sequent application fur license. 

Where a person keeps a motor car without a licence 
for u long period he commits a breach of Rr. 2 and 3 
framed under S. 296. And the fact that he applies for 
licence subsequently doe.s not absolve him from the 
breach already committed (Pachhpal Singh, J) 
Faruqi V. Municipal Boapd, Allahabad, 6 IR. 
(All.) 320 = 146 I.O 691 = 36 Or.L.J. 176=1933 A.L. 
J. 1369= A LR. 1933 All. 814. 

— — S. 298 — Byedaws — Applicability — ‘ Public 
prostitute' — Meaning of, 

A public prostitute is a woman who usually and 
generally offers her person to sexual intercourse for hire 
and who openly advertises and acknowledges her 
occupation by w'ord of mouth, department or conduct. 
For the bye-laws to be applicable, a woman should not 
only be a prostitute but a public prostitute; and a 
woman cannot be said to be a public prostitute merely 
because she belongs to the caste of prostitutes or that 
her mother and mother’s sisters were public prostitutes. 
(Sen and Niamatullah, J/,) MUNICIPAL BOARD, 
Etah r/. ASGHARI JAN. LR. 1932 All 690 = 1391. 
0.804 = 1932 A.L.J 117=A.I,R. 1932 All. 264. 


U. P. MUNICIPALITIES ACT (1916), S. 298. 

S. 298 — Byedaws framed under — Terms "over^ 

crowding", and ' sanitation" — Meaning, 

Bennet, /.—The bye-law being framed by a Hill 
Municipality, the term “overcrowding** as used in it, can- 
not mean overcrowding in the sense in which it is used in 
densely populated cities. The term “overcrowding**’ 
means that houses should be at such distance from each 
other, that one house is not injuriously affected by 
another house. “Sanitation** is also a wide term. It is 
mistake to consider sanitation as equivalent to a drain- 
age system. Sanitation means the science of health and> 
hence the health of the inhabitants is a question that may 
be considered under the term “sanitation.** There is no 
limitation that these bye-laws to be framed by a Muni- 
cipality under S. 298 must only deal with buildings 
which abut on a road. The bye laws on other 
matters such as sanitation can as well be framed. 
If there are such bye-laws, they regulate the discretion 
of the Board and the District Magistrate on questions as 
to how and when the rules under the bye-laws should be 
relaxed, otherwise their discretion is not limited. (Sen, 

I J, on difference between Mukerjt and Bennet, //,) 

Abdul Qayam Khan v. City Board, Mussookie. 
63 All. 500 = LR. 1931 All. 696 = 1331.0. 148 = 1981 
A.L.J. 206 = A.I.R. 1931 All. 147. 

8.298 — Bye law No. 23 framed undet — Modifi* 

cation by Municipal Board — Interference by Court, 

Sen, J , — It is within the competency of the Full- 
Board during the season to relax the rigour of any rule 
under the bye-law No. 23 framed by the Board under 
S. 298 of the Act in any particular case for special 
reasons to be recorded in writing. 

Bennet, J , — For relaxing bye law 23 framed by the 
Municipal Board anything which would come under the 
three heads, viz„ sanitation, prevention of disease and 
overcrowding of houses, is a matter which should be non- 
sideted by the District Magistrate in an appeal. But it 
IS open to the appellant to show that the relaxation of 
the bye-law would adversely affect his premises in legard 
to any of the three heads and if he succeeds in showing 
this, then it will be for the District Magistrate to consi- 
der whether under those circumstances the bye-law* 
should be lelaxed or not. The very basis of the bye law 
involves a question of private rights, (Sen, Mukerjt 
and Bennet, //.) ABDUL QayaM KBaN z/. Cny. 
Board, mussookie. 63 All. 600 = I.R. 1931 All. 696 
= 133 1.0.148 = 1931 A.L.J. 206=A.LR. 193LA1L 
147. 

— — S. 298 — Bye-law No, 23 — framed under — Dis- 
trict Magistrate's decision — Power of High Court to 
interfere. 

It is not open to the High Court to question the Dis- 
trict Magistrate’s decision that the bye-law No. 23 
flamed by the Municipal Board under S. 298 of the Act 
has been properly disregarded or departed from. (Sen^ 
J. Oft difference between Muktrji and Bennet, //,) 
Abdul Qayam Khan v. City board, Mussookie. 
63 All. 500 = I R. 1931 All. 696 = 133 I.O. 148 = 1931. 
A.L.J. 206 = A.LR. 1931 All 147. 

8. 298 — Byedaws — Pestdence of prostitutes— In^ 

vidious distinction made— Validity, 

The Agra Municipal Committee made a bye-law to 
the following effect: “No public prostitute shall reside in 
any house or building or ply her trade within the Muni- 
cipal limits except on both sides of the streets. . . Ex- 
ception. Prostitutes owning houses in places other than 
those mentioned above may continue to reside therein 
but future acquisitions of property shall not entitle them 
to live and carry on their profession there. 

I Held, that the Municipality was itself an area for 
I purposes of S. 298 H (e), but the bye law was bad as- 
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IX. P. MUNICIPALITIES ACT (1916), S. 298. 

containing an invidious distinction among the several 
classes of proMhules^nentioned therein. (^Sulaiman and 
Yeung, JJ ) NaZIRAM V EmPKKOR. 64 All. 611=^1. 
B. 1932 All. 316-137 1 0. 209 -18 LR. 76 (Cr.)- 
1932 A L.J 399-1932 Or. C. 684- S3 Or. L.J. 437 
«A,I.R. 1932 All. 637. 

8. 298. List I Group H, 01. Bye-laws 

under — ValtUtty of — Byelaw permtUtng some prosti- 
tutes and prohibiting others Item residing in parti- 
cular area. 

The b>’e-law must be general and must prohibit the 
residing of public piosiitutes in that area. The prohi- 
bition must be aimed against the residence of public 
prostitute^ in general and not the re.sidence of individual 
prostitute- or any pai titular class of prostitutes. Where 
the bve law in question permitted piostitutes who owned 
and resided in houses in March, 1925, to continue to live 
theie a** before (and perhaps to cany on theii profession 
undisturbed) and piohibiitd others from lesiding in that 
particular locality, it is creating an invidious distinction 
between one class of prostitutes and another and there- 
fore not valid. ^Sulmman^ Ag C.J) C HANCHAL r*. 
Emperor. IR. 1932 All 261 = 136 I.C. 787=- 38 Cr. 
L.J. 348=12 L.R. 162 (Or ) = 1932‘A.L.J. 28 = 1982 
Ct. C. 90= A.I.R. 1932 All. 70. 

— — 8 298 Li&t I, Group H, Cl (c) — Construrtion 

— Bye-law prohibiting prostitutes frem residing mike 
whole of tht municipal area — Validity of , 

The interpretation which must be placed on clause (e) 
of S. 298-11 is the one which is not only the more rea 
sonable cuie but also the one that encroaches less on the 
rights of individual citizens, vtz,^ that the Board has 
pow'er to make a bye-law piohibiting pro.- titutes from 
residing in a specified street or area, but not to make a 
bye law prohibiting them from residing in the whole of 
the municipal area with the exception of a certain speci- 
fied part. {^Kendall, J.) MUHAMMADI r . EMPEROR. 
64 All 1 IR 1932 A. 272- 137 I.C. 80-33 Cr.L. 
J 416- 13L.R. 28(Cr.;- 1932A.L.J. 16= 1932 Or. 
O. 145 (2) = A.I R 1932 All. 110. 

——3 298 — Piiwcr to frame bye-laws. 

Under the Act, the viunitipal Board ha** got power to 
fr.ame bye-laws bc‘lh for prohibiting the residing of public 
prostitutes arid the kteping of a brothel, ySen and 
Niamatullah, JJ ) MUNICIPAL HOARD, ElAH z/. 
Asghar] JaN IE. 1932 All. 690-139 I.C. 804 = 
1932 A L J 117 = A.I R. 1932 All 264, 

■ - 8. 298 — Scheme of Act. 

The wh( le schenn- of the Act discloses the fact that 
the power of the Municipal Board to grant or withhold 
sanction to a building is confined to the question of 
sanitation and to some extent uniformity of buildings 
where they abut a \o^(\—Bcnnet, J. (contra). iSen, /., 
on diff lence letwccn Muhrii and Bennet, JJ,) AB- 
DUL Qayam Khanz/. City board Mussoorie. 
63 All. 600 = I R 1931 All 596 - 133 I.O. 148 = 1931 
A.LJ.206-AIR 1931 All. 147. 

Ss 298-F -Bye laws for regulation of 

meat tratft — Appltcahnty to areas outdde Munuipal 
limits^ B^wtr of Muntapal Board to demand licence 

For the regulation of meat trade there are special 
bye law.s under S. 2^8 F of the Municipalities Act which 
cannot be made applicable by virtue of S 245 to areas 
outside the Municipal limits. It i-, of course, open to 
the Municipal Board toappioach the Local Government 
for the extension of the limits of the Board under S, 3 
of the Act. Wi’houi such txtensic n theie seems to bo 
no provi-ion in the Act under which bye laws under 
S. ^98-F can be made applicable outside Municipal 


U. P. MUNICIPALIT1E8 ACT (1916), 8. 298. 

limits. Nor has the Board authority under the sub*- 
stantive S. 245 to demand licence fee or insist on pay- 
ment of licence fee before business is carried on. 
{Su/aiman, CJ, and Bennet, J.) IMAM BaKHSH v. 
Emperor. 168 I.C. 919-8 BA 361-36 Cr.L.J. 
1481=16 L.R 68 (Or) = 1936 A.Or.O 192 -1936 A. 
W.R. 932 = 1935 Cr.0. 1054 = A.I.R. 1936 All. 903. 

S. 298 Y— Bye-laws framed under — Sale of 

milk and dahi — Shop used force — Licence for — Rule 
imposing fees — Validity of, 

A statutory power conferred upon a Municipal Council 
to make bye laws for regulating and governing a trade 
does not, in the absence of an express power of prohibi- 
tion, authorise the making it unlawful to carry on a 
lawful trade in a lawiul manner. The wide powers 
conterred by S. 130 of the Act of 1900 to control and 
regulate places Ar the sale of articles of food and drink 
have been considerably curtailed by S. 241 and S, 298-F. 
The former relates to a maiket or shop for the sale of 
animals, meat, fish, fruit or vegetables; the latter only 
confers power on the Board to provide for the establish- 
ment, regulation and inspection of market.^ and slaughter 
houses. Cl. F does not either speak of a prohibition or 
of levying of a licence and the words “regulate places” 
cannot be said to include the power to charge a fee for 
licence. The power to grant licences is contained in 
S. 298 (2) A (tf) and (^) but that is confined to sale of 
animals, first, fruit and vegetables, milk and dhai 
cieam are not articles which, under the scheme of the 
Act, a licence is required for. So a rule purporting to 
be framed under S. 298 (2) F and imposing a 
licence fee on a shop used for the sale of milk and dahi 
is ultra vires. {Baipat^ /.) ASa Ram v. EmperOR. 
65 All 638 = 1 B. 1933 All. 339 = 143 10. 796 = 84 
Or. LJ. 647-14 L.R. 410 (Cr.) = 1933 A.L.J. 905= 
1933 Cr.C. 996- A.I.R. 1933 All. 693. 

— Ss. 298 (2) H (c) and 299 — of licence fee 

apart from tax — Pouter of Municipality. 

S. 298 (2) H(c) contemplates the making of a bye-law 
imposing an obligation of taking out licences on pro- 
prietors or drivers of venicles plying for hiie and there is 
no inconsistency between demanding a lax for the use of 
a motor car for private purposes and demanding a 
further licence fee for its use when plying tor hire. It 
is reasonable that the Municipal Board should recover by 
means of licence fees the expenses incidental to the busi- 
ness of licensing. But it was not the intention of the 
legislature that .Municipaliiits should raise revenue for 
general purposes under the guise of imposing licensing 
fees. (Sulaiman, C. J and King, y.) BriJ MOHAN 
Lal V. Emperor. 1934 A L.J. 244 = 149 1 C. 11 = 

6 BA. 879-36 CrL J. 931 = 3 A. W.R. 692 = 1934 
Or.O. 694= A I.R 1934 All. 497. 

— — 8 298(j)(d) — Bye law framed under — Rule 
regarding levy of fees — Validity^ 

A bye-law* framed under S. 298 (;) id) levying fees 
may itself be unlawful, if the fee levied is exorbitant 
or so excessive as to make the bye* law itself unreason- 
able. {Sulaiman, C, J. and King, J) SHEIKH 
AjMERiry Emperor. 66 All 241-6B.A 727 = 36 
CrL J 704 = 14810.603=3 A W.R. 181 = 1934 A. 
L.J. 80 - 1934 Cr.C. 70 (2)- A.I B. 1934 All. 39. 

S. 298 (j) Bye- law levying fee — Reasonable^ 

nest — Question of tact cannot be ratted in revision. 

The question whether a fee levied by a bye-law fram- 
ed under U. P. Municipalities Act is excessive and un- 
reasonable is mixed question of fact and law and cannot 
be raided in revision for the first time. (^Sulatnian.^ C, 
J. and King, J) SHEIKH AJMERI v. EMPEROR. 

56 All. 241»6 B.A. 7j7» 148 l.$. 603 = 35 Cr L.J. 
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V P. MUNICIPALITIES ACT (1916), S. 299. 

704 = 3 A.W.R. 181 = 1934 A.L.J. 80*1934 Cr.O. 70 
(2)*A.IE. 1934 AIL 39. 

— — S. 299 {\)^Bye4aw that no person may ply the 
trade of weighman without obtaining licence-— Buyer of 
grain weighing it himself and obtaining commission 
from vendor — Offence* 

The applicants were fined under S. 299 (1) of the 
Municipalities Act for infringement of a bye-law of the 
Notified Area Committee. This bye-law is to the effect 
that no person may ply the trade of a weighman without 
obtaining a licence. The facts found are that one X sold 
some grain to the applicants and that they weighed it 
themselves without employing a professional weighman 
and that in consideration of not employing a weighman 
they demanded and obtained from the vendor the com 
mission which the weighman would have received. 

Held, that the aciion of the appucants is not one 
which contravenes the bye-law as it cannot be said that 
they were piying the trade of a weighman. (Al/sop, /.) 
DURJAN Emperor. 157 10. 1091 = 8 R A. 262(1) 
«36 0rLJ 1292 = 1936 A.L.J. 660=1935 A.Or O. 
140 = 1936 drO. 665=1936 A.W.R. 702=A.I.R. 
1936 All. 655. 

— S. 307 — Conviction under — Validity of notice — 
If can be challenged tn revision* 

Where the applicant had challenged the validity of the 
notice issued against him by the Municipal Hoard by 
appealing to the Collector who decided that the notice 
was a valid one, it is not open to him to reopen that 
question in a revision application against an order 
upholding hi'^ conviction under S 307 of the Municipali- 
ties Act for fail ire to obey the notice. (^Kendall* /.) 
Bishamrar Nath z/. Emperor 1936 A.WR. 943 = 
1935 A.LJ 971 = 1935 A Or 0 190 = 8 R A.65 (1) = 
LR16A. 63 (Or.) =1661.0. 950 = 36 Or.LJ. 1036 
(2). 

—3 307 — First conviction — Recurring fine, if can 

be imposed* 

Under S. 307 where a person fails to comply with a 
notice to remove certain constru^rtion, a recurring fine 
should not be imposed at the time of the first conviction 
itself. Before a re urring fine is imposed, the offender 
must be ‘ proved * to have persisted in the offence. 
(Sulaiman and Hiamatullah, JJ ) EMPRROR •»>* 
HURMAT. I R. 1932 All 331 = 13710. 613 (2) = 33 
Or.LJ 473 = 1932 A.LJ. 164 = 13 L R. 4 (0r.) = 
1932 Or.0. 146 (l) = A I.R. 1932 All 109. 

. . ,■■■ 1 — 3 . 307— falling within purvuw of S, 318 

— Validity of — Criminal Courts if can question* 

A person agsrdeved by a notice falling within the 
purview of S. 3 18 can challenge the validity of that 
notice by way of an appeal to the District Magistrate or 
other special officer appointed by the Local Government 
and, if he fails to avail himself of that remedy, no other 
authority such as a Criminal Court trying a case under 
S. 307 can question the validity of the notice. 1932 A. 
L.J. 579. Foil, {^Sulaiman, C, /. and Mulla, /.) 
BaiJN \TH Ram e/. Emperor. 1936 AW.R. 1263= 
1935 A Or 0. 274 = 1936 A.L J. 1260 = 1936 Or.O. 66 
= 160 I C 927 (2) = 37 Or.LJ. 348 = 8 BA. 676 = A. 
I.R. 1936 All 56 

— S. 307 — Order inflicting fine under S, 307 and 
further daily fine until breach continues — Legality, I 

Wnere a magistrate not only fines the accused under 
S. 307 of the Act and orders him to lemove the shed 
and the chabutra within ten days, but adds “failing to 
do it he shall pay a further fine of Re. 1 per day until 
such time as he continues the breach” the latter part of 
the order inflicting further fine is bad and should be set 
aside. 40 All. 569, '".el. on. Kendall, J,) MUNSHI 


U. P. MUNIOIPAUTIES ACT (1916), 8. 314. 

Lal V, Emperor. 65 All. 603=6 I.R. (All.) 278-* 
1461.0. 254=84 Or.L J. 1217 =.14 L R. 446 (Or.) » 
1933 A.L.J. 1190=1933 Or.O. 1141=A.1.R. 1933 
All. 657. 

8. 307 — Prosecution under — Legality of notice 

under S, 186 — Criminal Court, if can consider. 

Pei King, C* /. and Srivastava, J. (Zta ul -Hasan, 
dissenting), — The answer to the question whether a 
Criminal Court can, in a prosecution under S. 307 of 
the Municipalities Act, for failure to obey a notice 
issued by a Municipal Board under S. 186 of that Act 
go into the question of the legality, validity and reason- 
ableness of the notice, depends on whether the District 
Magistrate has, or has not, made an appellate order 
under S. 318. If he has, then the answ'er to the ques- 
tion is in the nagative. If he has not, then the trying 
Magistrate may decide (if the question is raised) 
whether the notice is a notice which has been given by 
the Board under S. 186 or a nullity. If he finds that 
the notice was given by the Board under .S. l86 then he 
is precluded by S. 321 from trying its legality, validity 
or reasonableness. The obvious interpretation of S. 321 
is that an order made by a Municipal Board under 
S. 186 can be questioned only by means of an appeal to* 
the District Magi'^trate. {/Ctng, C* J,, Srivastava and 
ZiauLHasan/jJ) EmpeROR v, MUMTAZ HuSAIN. 
11 Luck. 123= 165 I.O 344=7 R.O. 683=36 Cr.L.J. 
720 = 1935 O.W N. 609 = 1936 Or.O. 670=A.I.B. 
1935 Oadli337rrB.). 

— — S. 307 — prosecution under — Validity of notices 
under Ss. 186 and 211 — Whether can be gone into. 

Where notices are issued under Ss. 186 and 211 but 
the accused does not avail himself of the remedy, the 
Magistrate before whom the prosecution is launched is 
precluded from questioning the legality or the validity of 
the notices. {/Ctng and Thom, Jf) HarPkaSADv. 
Emperor. 54 All. 861 = 1.R. 1932 All. 497 = 138 
10 839 = 33 Cr.L J 692 = 1932 A.L.J. 679 = 13 L.B. 
136 COrj= 1932 Or.O. 825 = A.I.E 1932 All. 673. 

— ■— S. 307 — Scope — Failure to comply with notice 
under S. 267 — Prosecution for — Enquiry — Scope of — 
Juri.sdiction to enquire into merits. See U. P. MUNICI- 
PALITIES ACT, Ss. 267 AND 307. 11 O.W.N. 1622= 
A.IR. 1936 Oudh 197. 

S- 807 (b) — Applicability --Need for second 

prosecution, 

S. 307 (^) is applicable only to a case of a continuing 
breach, where the offender is proved to have persisted 
in the offence. Obviously the conviction for such 
offence must be on account of an offence which has 
already been committed. For such an offence, therefore, 
a sec:>nd prosecution would be necessary. {Sulaiman, 
C J, and Bennet, J ) PaRSHOTPAM KaNDU v. EM- 
PEROR. 169 IC 513 = 1936 A L.J. 1101 = 1936 A. 
Cr.O 251 = 1936 A.WR. 1140 = 8 B.A. 456=1935 
OrO. 1207 = A.I.R 1936 All. 986. 

— 8. 31^— Complaint under — By President whose 
election had been declared invalid — Validity, 

A complaint in respect of a construction alleged to 
have been made by a person without the previous sanc- 
ti m of the Municipal Committee under S. 185 of the 
Act is invalid, where it was made by a person whose 
authority to make the complaint was derived from his 
capacity as President of the notified area and it had 
been held by the Civil Court that his election as Presi- 
dent was invalid {Kendall and Iqhal Ahmad, //.) 
Emperor v, Mr. Bafatan 66 All. 843=6 IB. 
(All ) 17 = 144 10. 951 = 34 Or.L.J. 864 = 1933 A.L. 
J. 1053 = 1933 OrO. 989 = A.I.B. 1933 All 617. 

— S. 31^— Prosecution for assault — Complaint by 
Board — If necessary* 
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U. P. MUNICIPALITIES ACT (1916), 8. 318. 

A cx>inplaint by the Board or some person authoiised 
on this behalf is not necessary under S. 314 of the 
Municipalities Act, for a prosecution under S. 353 I. P. 
Code, for assaulting a Municipal emplo>ee in the per- 
formance of his duty, as the offence of assault is not 
punishable unoer the Act. {Zia-ul Hasan^ J.) KallU 

V. H. S. DUBE. 168 I.O. 481- 8 R.O 104-1936 Or. 
C. 27 - 36 Or L J, 1386 - 1936 O.W.N. 1124 = A I E. 
1936 Oudh 20. 

— S. 318 — Application for pet mission to build 
— Illegal refusal — Suit to recover compensation — Main- 
tainability. 

Where the Municipal Board never professed to act 
under S. 180 and refused permission on the ground that 
the title to the property did not vest in the applicant, 

Heid^ that the Municipality had no power to decide a 
question of title, and that its refusal being wrongful the 
Court could interfere and award compensation to the 
aggrieved party. i^Mukerjt and Bennet^^ JJ.) MUNI 
ciPAL Board Etawah v. Mt Ram Sri. I.B. 1931 
All. 670-133 X.C. 26-A.I.R. 1931 All. 670. 

' 8. 318 — Order of District Magistrate — No 

revision to Ht gk Court, 

The Dhtrict Magistrate exercising powers under 
S. 3l8, U. P. Municipalities Act, 1916, is not a Court 
subordinate to the High Court and no revision lies. 
U^bul AAmad,/.) BlSHAMBHAR NaTH v, ACHaL 
Singh. 64 All 861-I.R. 1932 All 615-140 I.C. 
123 -1932 A. LJ. 816-A.I.R. 1932 All 661. 

— ■ S. 318 — Bight to appeal — Aggrieved person — 
Permission gt anted tn spite of objections^^Objeetors 
pre fir ring appeal — Appeal is competent, 

A Municipal Board issued a notice on receipt of the 
application of K inviting objections by persons \^ho may 
be affected by the permission which K had asked for 
from the Board to erect a temple on the site indicated 
by him in his application. The objectors filed their 
petition of objections in response to this invitation. 
These objections were founded on an alleged right of 
their own in the piece of land on which K proposed to 
build a temple. The objections were overruled by the 
Municipal Board and in consequence sanction was grant- 
ed under S. 180 to build the ttmple. The objectois 
appealed to tlfe District Magistrate. 

Held, that the appeal of the objectors before the 
learned Dibtiict Magistrate was a competent appeal as 
the objectors were party to the proceeding and 
“aggrieved*’ within the meaning rf S. 3l8. {Hasans C. 
J, and Ktsch, /.) BaLI'I-O BfHAPI V. KaILASH 
Harain. 6 Luck 466-I.R. 1931 Oudb 386-134 
1.0. 693-14 O.L.J. 363-8 O.W.N. 631-A.I.R. 
1931 Oudb 305. 

■ '■ B. 319— District Magistrate's decision — Power of 

High Court to question. SeeM, P. MUNICIPALITIES 
act, S. 298. 63 All. 600- A.I.R. 1931 All 147. 

S. 819- Reference^- Duty of High Court — 
Defects — Prvcedu re . 

Under S. 3l9, all that the High Court is required to 
do is to see a statement of facts made by the District 
Magistrate himself and to express its opinion on a point 
of law arising out of the statement. It is not the duty 
of the High Court to investigate the facts. The District 
Magistrate is the appellate authority and the High Court 
may be required to state its opinion on a point of law 
for bis benefit. The point of law should also be formu- 
lated by the District Magistrate. Consequently where, 
for the facts, the High Court is asked not to cenfine 
itself to the reference made by the District Magistrate, 
iKit is referred to certain other extraneous documents 
and farther, exact point of law is not formulated in 


tJ. P. MUNICIPALITIES ACT (1916), S. 321. 

terms, the reference is defective and must be returned. 
(Muherfi and Ntamatullah, JJf) SHEIKH MAHO- 
MED V, SAGAR Mal. I.R. 1932 All 362- 1632 A.L. 
J. 470-138 I.C. 69- A I.R. 1982 All. 407. 

— S. 820 (1) — Cats — Discretion of Couft, 

S. 320(1) cleaily invests the appellate Court with a 
very wide discretion in the matter of awarding costs 
tl ough the case of an order for costs against an appel- 
lant and in favour of the original anplicant is not specifi- 
cally provided for (Hasan, C.J* and Ktsih, /.) 
Baldeo BEHARI 7>. Kaila^h Narain. 6 Luck. 466 
-IR. 1931 Oudh S86-1S4 1.C.693-14 0.L.J. 863 
- 8 O.W.N. 631-A.I.R. 1931 Oudh 806. 

S 320 — Scope, 

S. 320 onl} provides for costs in appeals from orders 
ofi the Board made in accordance with S. 318 of the 
A*ct. The section does not apply to a prosecution under 
S, 307 (b) of the Act for alleged disobedience, to a notice 
issued by the Board under S. 186 (Ktsch. J.) YuSUF 
Hufain V, Emperor. I.R. 1932 Oudh 393- 140 I. 
C. 186 = 33 Cr L. J 933 = 1 932 Cr. C. 846 - 9 0. W N. 
870-A.I.R. 1932 Oudh 806. 

— — S. 321 — Decision of Municipal Beards — Fina^ 
lily, 

Benmt, /.— The Municipalities Act is an Act for local 
Self-Government. The principal of Local Self-Govern- 
ment is that the inhabitants and not experts should 
decide their own local affairs. Henre the decisions of 
the Municipal Board and the appellate authority, though 
the Board is con po^ed of members without legal train- 
ing and rot being experts, are conclusive ui cler S. 321. 
(*Sen, Mukerji and Btnnct^ /J,) ABPUL QaYUM 
Khan City Board, Mussoorje. 58 All 600“ 
I.R 1931 All 696 - 188 I.C. 148-1931 ALJ 206“ 
A.I,B.1931 All. 147. 

S. B21— Decision of Municipal Boaid^ Fina- 
lity—- Ctiil suit It hen maintainable, I 

1 he Municipal Bcaid is net given any authority to 
encroach on the riphtsef the inhalitant except for the 
purpose of the bene fit Jo the public in geneial. The 
decisions of the Boaid of the appellate authc-rity (Col- 
lector cr the Cemmissiorer as the case may be^ is no 
doubt final under S. 32]. It is iirprssillt to 1 elieve 
that a decision on a question of piivate rights could 
have beeen given finality wheie the decision is arrived 
at without hearing evidence or where the decishnis* 
arrived at by a bor'y of men not specially trained in law 
re*‘pecting private rights. It not open either to the 
Board or to the appellate authority to disallow a pro- 
posal to erect a building on the ground that it is 
hireous in its appearance and would therefore injuri- 
ously affect the value of a neighbour’s pre perty. In 
such matters the parties should be left to seek their own 
remed) in Civil Court. (Sen, J on difference between 
Mukerfi and Benntt, JJf) ABDl’L QaVUM KHaN p. 
Cnv Board. Mussoor IE. 63 All 600- IB 1931 
All 691-133 I.C. 148-1931 A.L.J. 206-A.l.R. 
1931 All. 147. 

— S. 821 — Notices under Ss. 186 and 2ll — Ques- 
tioning— Mr de. See U. P. MUNiriPAinil-S ACT, 
S. 307. 1932 A.L J. 679- A.l R 19.^2 All. 673. 

8. 821— C/p/ / suit' Nctiee on husband to demolish 
building — Wife not patty to procetdings"^ Suit by wife 
— If lies. 

The Town Committee served on A/ a notice to demo- 
lish the building. Thereupon his wife instituted a suit to 
obtain a dedaraticn that the she p was her preperty 
having been sold to her in lieu of her dower as early as 
1928 and that the shop was rot liable to be demolished, 
because it had been c/an&tiucted before the sections 
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17. F. MONIOIPALITIES ACT (1016\ S. 321. 

which authorized the Town Area Committee to demolish 
unauthorized buildings came into force. 

Held^ that the wife not being a party to the proceed- 
ings before the Town Area Committee and before the 
appellate authority, she was entitled to maintain the suit. 
The notices or orders passed against the husband could 
not be binding on the wife, simply because she was the 
wife. A. I. R. 1929 All. 912, Dist {^Mukerji^ /.) 
Town area Mandha v. Mt. Manglo. 6 R.A. 550 
= 1471.0. 873 = 1933 A.L.J. 960=A.LR. 1933 All. 
692. 

— — S. 321 — Prosecution for failure to obey notice 
under S. 186 — Legality of notice — Criminal Court, if 
can consider. See U P. MUNiCIPALITIES ACT. S. 307. 
1936 0.W.N. 609 = A.I.R. 1935 Oadh 337 (FB.). 

S. 321 (1) — CoHStructton — '^Authority'* — Mean- 

of. P 

Per Ktng^ C, /. anJ Srivastava^ /. — The word 
“authority” used in sub-section (,1) of 321 is suffi- 
ciently wide to cover both Criminal and Civil Courts. 

Per Zia- til Hasan ^ J — The Legislature intended to 
mean by the word “authority’* an authority that might 
be appealed to or moved against an order or direction 
made by a Municipal Board by the person against 
whom the order or direction has been made under any 
of the sections referred to S. 3l8. They did not intend 
thereby to deprive a citizen of his right to defend him- 
self if prosecuted in a Criminal Court by the Board, 
though to guard against even the remotest possibility of 
such a person moving the Criminal Court thay u^ed a 
word comprehensive enough to include Criminal Coutts 
( 7 . Jy Srhastava and Zia-itl> Hasan ^ JJ^ 
Emperor r/. MUMTAZ Husain. 155 I.C. 344 = 11 
Luck. 123 -7 R O. 683 = 36 Or. L J. 720 = 1935 O.W. 
N. 609 = 1936 Or, 0. 670 = A.I.R. 1936 Oudh 337 
(F.B ). 

'S. 326 — Applicability — Suits based onscontract, 
S. 326 does not apply to suits by a person based 
on a contract. It is intended to cover wrongful acts done 
by Municipal Board or by officers or servants of that 
Board. Hence a suit by a contractor based on a contract 
for money due to him, for execution of some work, is 
not governed by the limitaton of six months provided in 
S. 326. (Case-law referred.) (^Mukerjt and Bennet. JJ) 
Municipal Board, Agra v. Ram Kishan. 147 I.C. 
186 (2) = 6 B. A 416 = 66 All. 1002 = 1933 A.L.J. 
1414 = A I R. 1933 All. 785. 

S, 326-- Applicability — Suit for price of coal 

supplied, 

S. 326 is applicable to a suit for price due for coal 
supplied to the municipality and the suit would be 
barred undei sub-section (3) if commenced otherwise 
than within six months after the accrual of the cause of 
action. {(Vazir Hasan, C.J., Raza and Biskeswar Nath, 
//) Municipal Board, l.ucKNOw z;, s. C. deb. 
8 Luck 1 = I.R. 1932 Oudh 236 = 137 I C. 674= 9 O. 
W.N. 461 = A I.R. 1932 Oudh 193 (F.B ). 

S. 326 — Applicability— Suit for malicious pro- 
secution against Chairman of Municipal Board, 

Where the defendant acted and profess to act in 
his capacity as the Chairman of the Municipal Board, 
S, 326, Munic'pdlities Act is in terms applicable. There- 
fore notice must be given by the plaintiff to the defen- 
dant before he institutes a suit for damages for mali- 
cious prosecution. Further Sub-S. (3) of S. 326 makes 
it necessary for him to institute his suit within six 
months from the date of the accrual of the cau^e of 
action (/ e.j the date on which he was acquitted. (Nia- 
matullahand Collister, //) HaBIBUR RaZZAQ v. 
Ram Saru. 162 I. 0. 393=7 E. A. 337=1934 A.L. 
J. 1149= 4 A W.]Et, 884= A.I^. 1936 All. 31. 


tr. P. NAYABAD BULBS (1931). 

S. 326 — I nterpretation— Authority of decisions 

under S, 80, C.P, Code — Value, 

Cases governed by S. 80, C.P Code, are of authority 
in cases having reference to S. 326, Municipalities Act» 
which is couched in similar terms. (^Niamatul/ah and 
Colhste* , JJ) HaBIBUR RAZAQ v, RaM SaRUP 162 
I.O. 393 = 7 R A. 337=1934 A.L.J. 1149 = 4 A.W.R. 
884 = AI.R 1936A11. 31. 

S. 326 — Notire — Amount claimed in, varied at 

the time of suit — Effect, 

There is no provision which authorises a Court to 
dismiss the suit if the amount claimed in the notice 
under S. 326, U. P. Municipalities Act, has been subse- 
quently reduced at the time of the institution of the suit. 
The mere fact that a larger amount was claimed in the 
notice does not in any way prejudice the person to whom 
the notice is sent in the preparation of his defence nor 
does it in any way prevent him from making proper 
amends. In proper cases this factor might be laken into 
consideration in connection with the order regarding 
co‘«ts. The plaintiff has the option to abandon a portion 
of his claim. {Suiaintin, C,J and Raipai, /.) MUNI- 
CIPAL Board, Mainhuri v, Ajudhia Prasad. 
154 10 1064 = 7 R.A. 867 = 4 A.W.R. 1325=A.I. 

R. 1935 All 61. 

"■*3. 326 —Notice —Necessity — Suit for inf unc- 
tion. 

Notice under S. 326, U. P. Municipalities Act, is not 
necessary in the case of a suit where the relief claimed 
is an injunction covered by the last proviso to the 
section. (jSulaiman, C J, and Rachhpal Singh, Jf) 
Mahomed Ikram Khan v, Mikza Mahomed 
Baqar. 152 1.0. 817 = 7R.A. 401 = 4A.WR. 1392 
= 1935 A.L.J. 139 = A LR. 1936 All. 106. 

— S. 337 (3) — Notified area — Meaning — Finality, 

Under S. 337 (3) of the U. P. Municipalities Act the 
decision of the local Government that a local area is not 
an agricultural village is final and conclusive and under 

S. 4 (6) of the Agra pre-emption Act a notified area 
merely means a local area in regard to which a Govern- 
ment notification has been issued. (^Sulaiman, C, Jf) 
Mahomed Said Khan v, Mangal Prasad Dube. 
6R A 461 = 147 I.O. 339= 3 A.W.R. 198 = A.I.B. 
1934 All. 176. 

U. P. MUNICIPALITIES ACT (II ' OF 1916)— 

Rules under R,'h% — No vote recorded— For feiture of 
deposit. 

Where an election is quashed on the ground that all 
the ballot papers were invalid and that no valid vote 
was cast at all, 

Held, that it was impossible to say that any particu- 
lar candidate received less than the requisite minimum 
and that there could be no forfeiture of deposit in such 
a case. {Sulaiman, Ag, C, J, and Banerji, J,) KaL- 
YAN Das V Municipal Board Chandausi. 54 All. 
112 = I.B. 1932 All. 64 = 136 I. 0. 240 = 1931 A.L. J. 
1097 = A.I.E. 1932 All. 168. 

——^Rules under R, 45 — Ballot paper — Rejection, 

A ballot paper which is rejected under R. 45 must be 
spoiled ballot paper. (Sulaiman, Ag. C. J and Banerji, 
/.) KaLYANDASz/. MUNICIPAL BOARD, CHAND- 
AUSI. 54 All 112 = I.B. 1932 All 64 = 135 1.0. 240 
= 1931 A.L.J 1097 = A.I.R 1932 All 168. 

U P. NAYABAD RULES (1931)— of Re- 
venu^ — P ewers of revidon. 

No application lies in revision to the Board under the 
Nayabad Rules of l93l. It cannot be said that because 
the grant was made when the old rules were in force the 
suit relating to it should for ever be governed by those 
rules. ^Drike Brockman, S,M,) KHIM SiNGH v, KeSAB 
Datt. 14 L.R. 868 (Rev.). 
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V. P. NAYABAD BUIiGS (1931). 

'■ -Board of Revenue — Powers of revision. 

The Board of Revenue have no revisionary jurisdic- 
tion in cases under the Nayabad Rules. (OppenAeim, 
S, M. and Drake Brockman^ J* M,') MaDHO SinGH 
V, PREM Ballabh Belwal. 18 B.D. 427=15 L.B. 
642 (Bev.). 

Grant under — Rights of u^er — Custom of Kum* 

aun — Co’SharePs rights of cultivation. 

By the Customary Law of Kumaun^ rights of user 
would have to give place to home cultivation; and pos 
sessors of the right would have no right to contest a 
Nayabad grant. Rights of user over lands within the 
boundaries of another land cannot prevail as against the 
right"? of cultivation of the hi^sedars of that village. 
\Drake Brockman. J. A/,) BfR DEB v. ISHURU DaT1\ 
18 B.D. 689 = 16 L B. 122 (Bev.). 

B. 17 — Applicability— Application and suit 

under Rules of 1916 — Revision, 

Where both the application for a nayabad grant and 
the suit to contest the validity of the grant were filed 
when the Rules of 1916 were in force, the Board has 
jurisdiction to interfere in revision though under the 
new Rules of 193J, the Board has no jurisdiction. 
{Drake Brockman, J.M.) BiR DEB ISHURU DaTT. 
18 B.D. 689 = 16 Ii.B. 122 (Rev.). 

— R. 17 — Scope — Reversionary jurisdiction of 
Board of Revenue —Extent of. 

Under the R. 17 of the Nayabad Rules of 1916, the 
jurisdiction of the Board of Revenue in revision is limit- 
ed to seeing whether the Commissioner has exercised a 
jurisdiction not vested in him by law or had acted in the 
exercise of his jurisdiction illegally or with material 
irregularity, {Drake Brockman, J. M.) BiR DeB v, 
ISHURU Datt. 18 B.D. 689 = 16 L.B, 122 (Rev.). 
— — R. 31 — Board of Revenue — Powers of revision. 

The Board of Revenue had powers of revision under 
the Nayabad Rules of 1916. But they had no such 
power under the Water Rules of 1917 nor have they any 
such power under the Nayabad Rules of 1931 and under 
the rules of 1930. {Oppenhetm, S. M. and Walton, J, 
M,) Dhan Singh v, Bhana. 13 L.R. 416 (Rev.)= 

17 R.D. 40. 

— — R. 36 — Applicability — Board* s pozvers of revi- 
sion, • 

An application for a nayibad grant was made when 
the Rules of I9l6 were in force and was rejected by the 
(Deputy Commissioner. . The applicant did not appeal, 
but allowed the matter to rest there. Subsequently after 
the Rules of 1916 were abrogated and the Rules of 1931 
came into force, the applicant brought a declaratory suit 
which would enable him to apply for a nayabai grant. 

Held, that the suit was not a continuation of the 
original proceedings and was not governed by the Rules 
of 1916, but that the suit must be deemed to have been 
brought under R. 36 of the Nayabad Rules of 1931 and 
that the Board had no re visional jurisdiction. {Drake 
Brockman, S. Mj) NATHU SiNGH v NAIN SINGH. 

18 R.D. 633 = 16 L R. 88 (Rev.). 

- B . 36 — Suit under — Revenue Board* s powers of 

revision. 

The Board of Revenue have no revisional jurisdiction 
in suits which are specifically brought under R.36, Naya- 
bad Rules. {Drake Brockman, J,M.) KUSHAL SiNGH 
V, DEBi Datt. 18 R D. 430 (1)= 16 L R. 641 (Rev.). 
U. P. PREVENTION OF ADULTERATION ACT 
(VI OF 1912), S. ^—Applicabitity—Sale of cocoanut 
oil, 

S. 4 will only apply if the article sold is an article of 
food or drug. Cocoanut oil is edible but is not sold as 
iood in bazaars and its adulteration is therefore not 


U. P. PBBVN. OF ADULTN. ACT (1912), S. 6. 

punishable under S. 4. {Pullan, /.) BohRA RaghU- 
barDayalz;. Emperor. I.B. 1931 All. 658= 133 
1.0.418 = 32 Cr.LJ. 1031 = 1931 A.L.J 690=12 L. 
R. 96 (Or.)=1931 Cr.C. 1041 = A.I.B. 1931 All. 706. 

' ' '3. 4 — Object a id Scope of. 

If the purchaser demands pure wheat flour and the 
seller professes to sell pure wheat flour, which turns out 
on analysis to have even a negligible mixture of barley 
flour, warranty of quality expressly given is clearly 
broken and the seller is guilty of an offence under S. 4; 
but if the seller warns him that a negligible percentage 
of barley flour is mixed with or may be found to be 
mixed with it, as is generally the case, it would seem 
that the Seller cannot be held to be guilty, under the 
first part, if a mixture of barley flour is detected to an 
extent which is negligible and which does not prejudice 
tlje purchaser. #The object of this part of the section is 
to prevent deception or misrepresentation. Cases con- 
templated by Cl. B stand on a slightly different footing. 
In such cases the seller is assumeJ to have given an im- 
plied warranty to the effect that the article of food which 
is offered or exhibited for sale is, in fact, what it pur- 
ports to be. So where he ©ffers to sell wheat flour, 
which is generally understood to mean what flour 
with a negligible admixture of barley, and it is in evi- 
dence that wheat flour, however pure, must contain 
mixture of barley flour to an extent which can only be 
traced by an analyst and cannot be detected by an 
ordinary consumer, however fastidious he may be, the 
evidence falls short of the requirements of S. 4. {Nia- 
matullah,/) MiTHAN LAI. f^. EmpEROR. 1491.0. 
222-6R.A. 869 = 36 Cr.L J. 913=1934 Or.C. 617=» 
A.I.B. 1934 All. 439. 

— S. 4 — Scope of— Mixed flour sold as pure wheat 

flour — If an offence* 

S. 4 of the Act does not exempt from punishment 
a person who sells as pure wheat flour, a flour which 
is not pure but contains some mixture of barley however 
slight. The fact that the amount of adulteration is 
negligible or is universally tolerated may affect the 
sentence but cannot affict the conviction. {Niamatullah, 
/.) BudhSen V. Emperor. 6 BA. 694=148 I.O, 
384 = 36 0r.L.J. 681(1) = 1934 Or. O. 414 (1) = A.I.B. 
1934 All. 329. 

Ss 4 and 6 — Offence under — Plea in defence, 

A person who sells ghee which is found to be below, 
standard is liable to a conviction under S. 4 of the Pre- 
vention of Adulteration Act, unless he successfully estab- 
lishes the defences which are set out in S. 6 of the Act. 
It is no defence to a charge under S. 4 that the accused 
was not regularly engaged in selling ghee. {Thom and 
JCisch,JJ,) Emperors/, nur Ahmad. 3A.WB. 
783=1934 A.LJ. 839 = 161 I.O. 114 = 36 Or.LJ. 
1229 = 7 R.A. 88 = 1934 Or.O. 1028=A.I.B. 1934 
AU. 842. 

“3 6 — Applicabili ty— C ondi lions. 

Where the case against the accused w'as that a food 
inspector saw some substance at the accused’s place of 
business and purchased some quantity of it under the 
impression that it was ghee but the accused had consist- 
ently stated that it was not ghee but cocoanut oil and 
that it was not intended for food and on chemical 
analysis the substance was proved to be adulterated 
cocoanut oil. 

Heldy that as there was nothing to show that ghee 
was demanded and the particular substa*'ce was offered 
in its placet S. 5 of the Act bad no application. {Pullan^ 
/.) Bohra Raghubar Dayal V. Emperor. LB. 
1931 AU W8 = 133ia418 = 320rL.J 1031=1931 
A L J. 690=12 L.B. 95 (0r.) = 1931 Or.O. 1041= A* 
I.B, 1031 AU. 706. • 
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V. F. FBEVN. OF ADTTLTN. ACT (1012), 8. 15. 

— -S. 16 — Particulars of offence not specified'^If 
fatal. 

The provisions of S. ]5 are mandatory and the failure 
to state the particulars of the offence charged is fatal to 
the prosecution. (1930) A.L.J. 911, Foil. (Pullan, f,') 
Bohra Raghubar dayal V. Emperor. I.R. 1931 
All. 658 = 13310 418 = 32 Or LJ. 1031 = 1931 A L. 
J. 690 = 12 L.E. 95 (Or.) = 1931 Or O. 1041 = A.IR. 
1931 All 705. 

S. 16 — Non-compliance with — Legality of con- 
viction—Cr. P, Code, S, 537. 

Although the provisions of S. 15 of the U. P. Preven- 
tion of Adulteration Act are mandatory and ought to 
be followed by magistrates, they are subject to the 
general provisions of S. 537. Cr. P. Code. The mere 
fact that certain particulars are not mentioned in a 
summons as required by S. l5 would oot in every ease 
be prejudicial to the accused when at the trial he is 
aware of such particulars. On the other hand, the 
hearing of a case within less than seven days from the 
date of the service contrary to S. l5, may in most cases 
be prejudicial to him and he may not be able to defend 
himself at such short notice. But if the accused never 
appears to have made a grievance of it either before the 
trial Magistrate or before the Sessions Judge in revision, 
he cannot be deemed to have been prejudiced in any way 
and the irregularity is, therefore, cured by S. 537, Cr. P. 
Code. (^Sulatman C, J, and Raehhpal Sin^h, jS 
Kehar Singh z/. Emperor. 67 All 400 = 162 10. 
867 = 36 Or.L.J. 68 < 2) = 1936 Or C. 262 =7 R A. 826 
= 1934 A.LJ. 1162 = 4 A.W.R. 940 = A.I.R. 1936 
All. 219. 

U.P. PUBLIO GAMBLING ACT (III OP 1826), 

S, 6-— Instruments of gaming found-— Evidence as to 
me of. 

Where over and above the fact that instruments of 
gaming weie found in the house, there is evidence of 
two witnesses to the effect that they staked money and 
the stakes had been accepted by the accused, there can 
be no doubt that the instruments of gaming were kept 
or used for such gaming, {Pennet and Pafpai //) 
LachhiRamz/. Emperor. 6 I R. (All.) 286 = 146 
I.O. 293= 34 Or.L J. 1244= 1933 A L.J. 1264= 14 L. 
B. 361 (Cr.)= 1933 Cr.C. 876 = A I.R. 1933 All 644. 
17. P. RENT ACT (XII OP 1881), S. 9 — Occupancy 
rights acquired by female tenant— Succession by daught- 
er— Death of daughter after Agra Tenancy Act came 
into force— Devolution. See AGRA TENANCY ACT, S. 
25. 14^LB. 609 (Rev.), 

- — S. 9 — Succession to occupancy holding — Hindu 
joint family— -Members taking as to joint tenants. 

Where the inheritance to occupancy rights is governed 
by S 9 of the U. P. Rent Act of 1881 the ordinary 
Hindu Law would apply. If the several branches of the 
family are separate the inheritance would go to the 
nearest relative. Where however the different branches 
are joint the rights would enure for the whole family 
and the members will continue to be joint tenant.s of the 
grove land so inherited. {Oppenheim, / Af,) Nand 
Klshore Singh v, Lal Bahadur Singh. 16 R. 
D 611=12L.R. 249 (Rev), 
n. P. REVENUE COURT MANUAL. Chap I, R. 
f^^Appeal—Piesentation after hours fixed but during 
Court hours^ Propriety, 

As a matter of Convenience both for Courts and coun- 
sel it is customary for appeals to be presented at certain 
fixed hours. But if an appellant is unable to present his 
appeal at the hour fixed he would not be cUpbarred from 
presenting it during the time the courts are open. 
\Knox, S, M, and Oppenheitn, TRIfATHl Go- 

viND Nath v, Ba^jR! Kohap. ^13 Ii.B. 47 (Rev.). 


U P. TOWN AREA ACT (1914), S. 14. 

U. P. REVENUE MANUAL— I imitation — Order of- 
Collector appointing Registrar, < Kanungo — Appeal- 
Delay -Power of Commissioner to excuse — Reasons to 
be recorded. See LIMITATION ACT, S. 5— APPLI- 
CABILITY. 18 R.D. 710. 

R. 223 (1) (c) — Lambardar — Appointment — 

Person not competent to perform duties — Refusal to 
appoi nt — Propriety, 

The wajib-ul-arz of a village provided that if the lam- 
bardar transferred his proprietary rights, the post of 
lambardar should go to his transferee. It was found* 
however, that the transferee was not competent to per- 
form the duties of the ofiiLe and the Collector therefore 
refused to appoint jiim. 

Held, that he was right in refusing to appoint him as 
lambardar. {pppenheim^ S,M.) DULEY RaM v, KUNJi 
Behaki Lal. 18 R.D. 713 = 16 L R. 73 (Rev.). 

Para. 223 (2)— il?inority — If a bar to appoint* 

ment — Special reasons^'— PVhat conAitute. 

When a minor had once been lambardar in a mahal 
in which his father and grandfather were lambardars^ 
before him, and such minor and his rival claimant both' 
secure the support of their respective families, and the 
minor also pa>s more revenue than his rival the other 
co-sharers three in number paying only small amounts 
of revenue, there are “special reasons” for appointing 
the minor as lambardar of a mahal which is but the 
residuary portion of the old mahal. His minority is not 
fatal to his claim, {pppenhetm^ S M, and Drake Brock- 
man, J.M.) Chandan Lal v, Mohar Singh. 18' 
R.D.463 = 16LR 626 (Rev.) = 11 O.W.N. 1163. ' 

— Ch. XL — Revision — Limitation — Reasonable 

time. 

The period of limitation for preferring an application 
for revision to the Board of Revenue is four months from 
the date of the order sought to be revised, which period- 
has been held to be a reasonable time for the same. 
{Drake Brockman, S,M,) AJAI VaRMA v. BHAGWAN 
Das. 1936 R.D. 386. 

Ch. XL— for sale in execution of Civil 

Court decree — Scope and effect of — Retrospective opera- 
tion — Extent of revistonary powers of Board of Revenue* 

Revisionary powers in respect of sales of land in^ 
execution of Civil Court decree were vested in the Board 
of Revenue for the better control of the work of sales in- 
such cases, and the rules for such sales in Ch. XL of the 
Revenue Court Manual must be held to invest the Board 
with revisionary powers over any case that might come 
to the Board in revision, whether final orders in a case 
had been passed before the date on which the Board 
were invested with those powers or were passed later. 
{Drake Brockm m, S M,) AJAI VaRMA v, BHAGWAN 
DaS. 1936 RD. 386. 

Ch. XL — Rules under — Notifi ation No, 298-1 A' 

— 93 —1932 — Construction — Inadequacy of sale price — 
Sale if to be postponed. 

The rules passed bv the Loral Government in Notifi- 
cation No. 298-1 -A — 93 — 1932 dated 9 — 2—1933, and' 
contained in Ch XL of the U. P. Revenue Manudl, for 
the sale of land in execution of Civil Court decrees, can- 
not be interpreted to mean that all sales of agricultural' 
land were to be postponed till 31 — 12 — 1934. What the 
Government really meant and in fact laid down, was- 
that if a price less than 20 times the net profits could 
only be obtained, the sale should be postponed and could 
be postponed for any period up to 31 — 12 — 1934. 
{Drake Brockman, S M,) AjAI VaRMA v, BHAGWAN 
Das. 1936 R.D 386. 

U. P. TOWN AREA ACT (H OF 1914), S. 14— 
'^Occupier***— Person occupying land regularly and' 
holding his office. 
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U. P. TOWN ABBA ACT (1914), S. 18. 

Plaintiff spread a bister of carpet upon the ground 
and there ^at at the seat of custom regularly every day: 
clients came to consult him there, his cletk sat there, he 
received insttuctions from his clients and was paid his 
fees there. Further, according to the custom the plaintiff 
occupied the same position every day, and had his name 
attached to the particular spot where he sat. 

Held^ that he was an occupier within the meaning of 
S. 14 of the Town Area Act and that the local panchayat 
was justified in assessing him. {Youptg^ /.) Sheo 
Narain V. Town area Pa^ch^yat. Chhabra- 
MAN. 1531.0.649 = 7 R.A 638 = A.I.R. 1934 All. 
792. 

— S. 18 — Person assessed by panthayat — Appeal to 

District Magistrate dismissed — Bar of civil suit 

Where a person is assessed bv the lodal panchayat as 
an occupier under S. 14 of the Town Area Act, and an 
appeal from that order to the District Magistrate is 
dismissed, any subsequent action in the Civil Court is 
barred. {V^^ung,/) SheO NARAIN TOWN ARFA 
Panchayat, Chhabraman. 15310.649 = 7 RA. 
538 = A I.R. 1934 All. 792. 

U. P TOWN IMPROVEMENT ACT (VIII OF 
1919), S 64(1) (b) — Ex parte decision — Refusal to set 
aside — Afpeal, See U. P TOWN IMPROVEMENT 
(APPEALS) ACT, S. 3 66 All 163 = A I.R. 1933 All 

168 

Ss 72 and 97 — Applicability — Dismissed servant 

— Suit to recoier Pi evident Fund. 

The plaintiff was in the service of the Lucknow Im- 
provement Trust. His services were dispensed with on 
Ist April, 1931 He then brought the present suit to 
recover Rs. 180 on account of his Provident Fund. 
The lower Court dismissed the suit a' being barred by 
time hv referring to Ss. 97 and 72, Act VIII of 1919. 

Held., that those sections did not apply to the case and 
that the suit should be tried on merits, {Pa%a^ /.) 
Abdui. Ghafoor Khan ?/. Lucknow Improve 
MENT Trust. 6I,R. ^Oudh) 160 (1)-146 1.0.706 
= 10 O.W N, 841 = A.I.R. 1933 Oudb420. 

3 97— Applicability— Dismissed servant — Suit 

to recover Provident Fund. See U. P. TOWN IlviPROVE- 
MENT ACT, Jis. 72 AND 97. 10 O.W.N. 160 (1) = 
A.I.R. 1983 Oudb 420. 

— Sch. I, S. 10 (3) — A'-quisition of bazaar — 
Method of valuation 

In a proceeding for acquiring a bazaar under the 
Land Ac luisition Act for Improvement Trust, it was 
found that the income of the properly was of a fluctua- 
ting character and it was necessary to employ a costly 
staff for making realizirions from day to day from the 
various stall-keepers in the bazaar and that considerable 
vigilance was required on the part of the collection staff 
to prevent evasion of payments and close supervision was 
also necessary in order to prevent embezzlements by the 
Staff entrusted wdth the realisation of these dues. 

Held^ taking into consideration the u^e to which the 
land was put at the time of the acquisition^ it is diflUcult 
to think that any buyer would be prepared to purchase 
the property on the basis of the gross collections with 
out making any allowance for the expenditure necessary 
for making the collections, and that while it is not possi- 
ble to lay down any general method of valuation as It is 
necessary to take the circumstances of each property into 
considerathm in determining the suitable basis of com- 
pensation, yet the circumstances of the property in dis- 
pute are such that it is impossible to say that it is wrong 
to award compensation on the basis of the net profits. 
iJSrtvastava and Zia uFHasan, fj ) ROSHAN J AHAN 
Begam V, Secretary of State for India in 


UNSOUNDNESS OF MIND. 

COUNCIL. 11 Luck. 180 = 156 1.C. 679 = 7 B O. 610- 
= 1935 O.W N 557 = A I R. 1936 Oudb 364. 

D. P. TOWN IMPROVEMENT (APPEALS) ACT" 
(III OF 1920), 8 3 — Ex parte order under S* 64(1) 
(b) of the Town Improvement Act — Refusal to set aside 
— Appeal, 

An order of the President of the Tribunal refusing to 
set aside an ex parte decision on the question of the 
apportionment of compensation passed under S. 64 (!)• 
(^) of Act VIII of 1^19 is not appealable under S. 3- 
of the (Appeals) Act (HI of 1920). (Hing and Thom, 
JJ.) Bhawani Prasad v. secretary of State 
FOR India. 56 All. 153 = 6 I.R. (All.) 290 = 146 
I.C. 412 = 1933 A.L.J. 25= A I.R 1933 All. 168. 

U. P. VILLAGE PANCHAYATS ACT (VI OF 
1920), S. 49 — Scope — Judgment of Panchayat Court — 
Revision. S^e ^R. P. CODE, S. 195— PaNCHAYAT 
Court. 1934 A.L J. 339= A I.R. 1934 All 216. 

8 71— Order made by panchayat — Power of 

Collector to review — Suit to vacate his order. 

The Collector is competent to review his order vacating, 
a decree and the Civil Court has no jurisdiction to enter- 
tain a suit to vacate such an order of the Collector 
because the proceedings of the Collector in exercise of 
the powers vested in him under the Act must be deemed 
to be proceedings of the panchayat. {Ktsch, /.) LaLA 
Ramz^. Budhu. 6RA 600 = 1471.0. 990 = 16LR. 
60(Rev) = 3 A.W.R. 64 = 18RD. 51 = A.LB. 1934^ 
AIL 330. 

—8 74 -Scope— Judgment of Panchayat Court- 
Revision. See Cr p. Code, S 195 — Panchayat 
COURT. 1934 A.L J. 339 = A.LR. 1934 All. 216. 
—8. 75 — Rules framed under — Rr, .34 and 35 — 
Report of chaukidar about alleged murder — Admissibi- 
lity of See Cr. P. Code, S. 174(4). A.I.R. 1935* 
All. 939. 

D. P. WATER RULE8(1930) — Board of Revenue — 
Powers of revi-ion. See U . P. NayaBAD RULES- 
(1931), R,31 17R.D 40. 

UNLAWFUL :A88KMBLY. See PENAL CODE,. 
SS. 141 148. 

UNLAWFUL INSTIGATION ORDINANCE (VP 

OF 1930), 8. 3 — Offence under — IVted for proving spe^ 
ctal notification — Omission — Irregularity, 

Where the accused was convicted of instigating people 
not to pay land revenue to the Government unless it was- 
reduced to one half, thereby infringing the law’ embodied- 
in S. 3, and the prosecution did not produce the notiflea- 
tion whereby the particular province was declared a- 
notified area for the purposes of the said ordinance, 
Held, that the proper procedure was to produce the- 
notification or tender it in evidence, and the trial Court 
should have clearly showm in its judgment that require- 
ments of S. 3 had been fulfilled; but the technical flaw 
was not sufficient to invalidate the orders passed as- 
the facts clearly showed that the accused had committed 
the offence under S. 3. (Abdul Qadir, /.) NaNAK 
Chand V Emperor. I.R. 1931 Lab. 977= 134 1.O. 
769 = 32 Or.L.J. 1227 = 1931 Or.O. 629= A.LR. 1931) 
Lab. 273. 

"8. 3— Offence under— Notification — Proof — Pre- 
sumption. See Evidence act, S. 81. A.I.R. 1931 
Lab. 278. 

UNPROFESSIONAL CONDUCT. See LEGAL. 
Practitioner -Misconduct. 

UNREGISTERED DOCUMENTS. See REGISTRA- 
TION ACT, Ss 17 AND 49. 

UNSOUNDNESS OF MIND. 

.y^r(l) Lunacy. 

(2) lunacy ACTb(l9l2). ^ 
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URBAN AREA. See LANDLORD AND TENANT. 

USB AND OCCUPATION— Right to recover for— 
•Basisot. Landlord and Tenant-Rent— 
iKiGHT TO. 29 N.L.E 67 = A.I.E. 1933 Nag. 93. 
USER. 

Adverse Possession. 

(2) Easements Act (1882'), S. l5. 

.USUFRUCTUARY MORTGAGE 

SeeW VIORTGAGE— USUFRUCI UARY. 

(2) T P. ACT, ss. 58 59, 67, 68, etc. 

USURIOUS LOANS ACT (X OF 1918) 

Act XXy //i of \^2(i—APplif ability — Mortgage exe 
cuteU before Ait but sued on later. 

Where a mortgage executed in ]923 was sought to he 
-redeemed after the Usurious Loans Amendment Act, 
1926, took effect. 

Held, that it was open to the Coiir^.to reduce thejrate 
of interest payable to the mortgagee. (C. C. Ghose and 
Pearson, JJ) JNANCHANDRA DUTTA 7> MAHIM 
CHANDRA Das. 35 OWN. 654 = 1351.0.800 = 1. 
B. 1932 Cal. 160 = A.I R. 1932 Cal. 83 (1). 

•‘.-ippltcabtlity — Capitahmtton of interest — Rate 

of interest not excessive — Poiuer of Court to reopen 
transaction. 

When the rate of interest is not excessive, and the 
transaction is not substantially unfair, the fact that inter- 
est is capitalised once in three years and that as a re'.ult i 
of accounts lasting for about 30 years the amount of | 
Rs. 23 originally advanced has amounted to Kj*. 5,250 is j 
no ground for disallowing the claim, though the case is 
a hard one. The Usurious Loans Act does not apply to 
the transaction and the Court cannot reopen the account. 
(^Hilton and Ran gtlal, J J NANUN LaCHHMAN. 

7 R.L 281 = 1621.0. 622 =A.I.R. 1935 Lah. 38. 

2 (3) — Appltcability — Suits on negotiable in- 
struments. 

The Usurious Loans Act is applicable to all suits for 
the recovery of loans advanced after the commencement 
of that Act. S 2 (3) is quite general and includes not 
only suits based on bonds but also on negotiable instru- 
ments. (piillan and N iamatullah, JJ.) SheoBANS 
Rai V. Shah Madho Lal. o3 All. 776 = 136 I.O 78 
= I.R. 1932 All. 126(1) = 1931 A.L J. 645=A.I.R. 
1931 All 662. 

' S 3 — Applica hility — Conditions . 

In order to permit of the application of S. 3 of the 
Act, tw^o facts are to be proved. The first is that the 
interest is excessive and the second is that the transac- 
tion was as between the parties thereto substantially 
unfair. Where interest which had been charged before 
the pro-note at the rate of Rs. 0 12-0 per cent, per 
I month was capitalized again bearing interest at rate of 
Rs. 0 12-0 per cent, per month. 

Held, it was not excessive. (Almo^H, J.C.) Kan- 
SHi Ram V. Bishambar Das. 153 I.O. 943 = 7 R. 
JPesh. 78 = A.I.R. 1935 Pesh. 4. 

— r— S. 3 — Applicahility-^Conditi ons. 

The conditions must be satisfied before the debtor 
can be relieved under S, 3 ; 1st, that the intere.st must 
be excessive, and 2nd, the transaction, substantially 
unfair as between the parties thereto. {Mukerfi, /,) 
Narendra Nath Mitra z/. Paban Mondal. I-E. 
1931 Cal 382 = 1301.0. 254 = 52 C.L.J. 73 = A.I.E 
1930 Cal. 776. 

■ 3 3 — Power of Court — Reduction of interest. 

Apart from any circumstance vitiating the contract 
and even if the contract is quite valid anrl operative, the 
■Court has powers under S, 3 of the Usurious Loans 
Act to reduce the rate of interest if it finds*on facts that 
• the interest is excessive. 1 Pat. 263 ; 3 Pat. 279 and 7 
fPat. 294 CP.C.), QiBt. {Niyod,^ A. J.C.) Bhadu v. 


USUEIOUS LOANS ACT (1918). S. 3. 

. Ganpati. I.E 1931 Nag. 39 = 130 I.O. 103= A.I. 
I R. 1931 Nag. 26. 

S. Z— Scope — Mortgage — Default clause — Stipu* 

lation for simple and compound interest — Unconscionable 
nature 

S. 3 confers ample jurisdiction upon the Court to go 
behind the terms of a contract when the Court has reason 
to believe that the interest is excessive and that the 
iransat tion was as between the parties thereto substan- 
tially unfair. The mere fact that the principal sum 
claimed enormously exceeds the amount originally 
advanced is no ground for holding the transaction to be 
unconscionable. A clause, however, providing for simple 
interest and compound interest on the entire sum 
advanced to the delator in the ovent of the latter failing 
to deliver about one -fourth of the mortgaged property 
appears, on the face of it. an unconscionable stipulation. 
{Shadt Lal, C J. and Mmroe, /) I A WAY A v. MUL 
KAJ. 13 Lah 542-1 R 19.32 Lah 236 = 33 P.L.E. 
172-136 I.C. 656 = A.I.R. 1932 Lah. 262. 

— ~~S. 3 1) — 'vVords '‘'has reason to believe'^ — Mean- 
ing. 

The words “has reason to believe” mean something 
more than mere suspicion. {Maker ji, J ) NARENDRA 

Nath Mitra ?> paban mondal IE. 1931 Cal. 
382 = 130 1.0 254 = 52 C L.J. 73 = A.I.E. 1930 Oal. 
776. 

S. 3 (1) — IVordf '‘^whether heard ex parte or not** 

and Court has reason to believe** — Mtamng. 

The words “whether heard ex parte or not^' and 
the “Court has reason to believe” indicate that the inten- 
tion of the legislature was to enable the Com t to take 
up the question of its own motion, whether it has been 
raised by the defence or not. It is incumbent on the 
Court even in ex parte cases to apply its mind to the 
question. {Mnker/i, /.) Narendra Nath Mitra 
». PABAN Mondal. I.R. 1931 Cal 382 = 130 1.0. 
254 = 62 C.L J. 73 = A.I R. 1930 Cal. 776. 

-S. 3 (2 ) — Words ** substantially unfair ** — 

Effect. 

The words “substantially unfair” relieve the Courts 
from the necessity of going into elaborate and often 
very intricate quc'-tions which arise under Ss. 16 and 
19 A, Contract Act. {Mukerfi. J) NaR’eNdra NaTH 
Mitra v. Paban mondal IR. 1931 Oal 382=130 
I.C 254 = 62 0 L J. 73 = A I R. 1930 Oal. 776 

S 3 (2) 'a), ^b) and (c ) — High rate — Inference 

— Circumsfancts to be considered. 

Clauses (a), (b) and (c), sub S. (2) indicate with suffi- 
cient particularity the inquiries to be made in order to 
find out in any given case whether the rate of interest 
stipulated for is excessive or not ; the points to be 
noted are to be determined by taking into account such 
matters as ths financial conditions of the debtor, the 
nature of the security etc., the risk Incurred by the cre- 
ditor; the extra amounts not paid but incorporated 
into the principal as expenses, etc., in the case of com- 
pound intere'-t the periods of the rests ; and lastly the 
total advantage that may he reasonably expected fo 
accrue to the respective parties from the transa<'tion* 
(1906) A. C. 467. Ref. {Mukerji, /) Narendra 
Nath Mitra Paban mondal. I.E. 1931 Cal. 
382 = 130 10 254 = 52 C.L. J. 73 = A.1.E 1930 Cal. 
776. 

— S. 3 (2) (a) — Reasonable rate of interest — Duty 
of Court to d' cide. 

The provi'-ions of sub-cl. (rt), cl. (2), S. 3, Usurious 
Loans Act (I9l8), impose upon the Court the du*y of 
coming to a conclu'^ion as to what will be a reasonable 
rate of interest, having regard to the risk incurred. 
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UStTBIOXTS L0.\IT3 ACT :i918), S. 3. 

'{y aradachanar an,i Hurn^ / /,') NAGESWARA AIYAR 
V. Ramanathan gHETTIAK 167 I C 232=8 B. 
M. 118 = 1936 MWN 408-=A.IR 1935 Mad 468. 
—3. 3 (2) Interest at 25 per cent, compound 
— Transa- tton between landlord and tenant — If unfair. 

Interest at 25 per cent, per annum compound Arith 
yearly rests by iiself is not exi.essive and would not, 
under Cl. aub-S. (2) )uatily a conclusion that the 
transaction was substantially unfair. Further the fact 
that the amount consisted of arrears of rent and seiami, 
if those items weie justly due, and the fact that tenant 
entered into the siipulation with his landlord, aie hardly 
{sufficient to form tne foundation for a reasonable 
belief that the iiansaciion was substantially unfair. 
{Alu/^er;/, J.) NaKENDRA NaTH M ITRA z/. PABAN 
Monoal I.R 1931 Cal. 382 = 130 I.O. ^64 = 62 0. 
Ii J. 73 = A LB 1930 Cal. 776. 

S. 3 (2) (d; —Unfair bargain — Test — Point of 

time, 

A bargain whLh is fair in its inception cannot be 
come untair by the hap^iening of sub-jCtiuent events, nor 
can interest whieh was reasonable in the beginning 
become excessive at a later date. The Court b limited 
to a consideration of circumstances which existed “at 
the date of the loan/’ 23 Cal. l5 (P.C.) and A I R. 
1918 P.C. 249, Ref. iSo^e, A./C.) Manladina AYUB 
Shopz/. SUKHDEO Da'itaii. I R. 1933 Nag. 210 = 
144 10. 218 = A.I.B. 1933 Nag. 224. 

3. 3 (2) (d' — '‘'‘Unfair transaction** — Circum- 
stances to be considered. 

For a transaction to be regarded as unfair within the 
meaning of sub S. (r/), Cl 2 S 3, Usurious Loans Act, 
it is not necessary that Court shouM be able to ascribe 
some moral bl imeworthiness to the creditor in the sense 
that he has tricked the debtor into entering into that 
barga n, though the terms of sub-Cl, (r/) show that 
taking undue advantage of the position of the debtor is 
one category of cases falling under that clause. But it 
is also open to the Court to come to the conclusion that 
the transaction is substantially unfair by taking into 
account the circuni'^tances materially affecting the parties 
at the time of the loan. On a consideration of the facts 
in the case, 

'Held, that ttie circumstances of the case justified the 
exercise of the juri>diclion c mferred by the Usurious 
Loans Act ; that the debtor was hardly competent to 
come to a proper conclusion as to the prudence or 
-otherwise of borrowing on the terms agreed merely for 
the purpose of effecting improvements in his village, 
that the terms of the mortgage were meant to provide 
that, up to the date of payment, the debt should carry 
comp )und interest at 18 per cent, per annum with six 
monthly rests ; and that the end^ of justice will be met 
by directing that compound interest at 18 per cent per 
annum should be calculated with annual rests, 
{Vara iachariar an { Burn, //,) NaOESWARA AIYAR 

V, KamaNathan Chettiar. 157 I.O. 232 = 8 B.M. 
118 = 1936 M.W.N 408 = a ir. 1935 Mad. 468 

— — S. 3 (2) (d), Expl. — Applicability — Parties 
money lenders — Interest 2 per cent, per mensem simple 
—^In default per ent.’—* Eveessive' — Test, 

The mere fact that parties are money lenders and 
that the interest is 2 per cent, per mensem simple and in 
default 3 percent, does not bring the case within the ex- 
jplan»tion to S. 3 (2)(d), ‘Excessive* is a relative term 
and what is ‘excessive’ in one case will not necessarily 
be so in another. It depends upon the surrounding 
'Circumstances. Courts however cannot assume their 
existence ; thev must be found on proper evidence, A.I. 
«R. 1930 Cal. 207; A.I R. 1928 P.C. 249 and A.l.R. 


VENDOR AND PUROHASER. 

1928 Oudh 396 (F.B ), Rel. on. (Pose, A.J.C.') Man- 
LADINA AYUB Shop V, SUKHDEO DaTTAJI. I R. 
1933 Nag. 210 = 1441.0. 218 = A.I.R. 1933 Nag. 224. 
UTBANDI. 

See (1) Bengal Ten.ancy act. Ss. 180 and 182. 
(2) Landlord and Tenant— Utbandi ten- 
ancy. 

UTBANDI TENANT — Ejectment — Notice of neces- 
sary. See'V P. ACT, S. 106. 60 Cal. 681 = A.l.R. 
1933 Cal 609. 

VACCINATION REGISTER. Evidence Act, 
S. 35. 

VAKALATNAMA. 

See (1) C. P. CODE, O. 3, Rr. 2 AND 4. 

(2) Legal Practitioner — authority. 

vakil. See I^GAL PRACTITIONER. 

VENDOR'S LIEN. 

See (1) CONTACT ACT. S. 108, EXCEP. I. 

(2) T. P. ACT, S. 55. 

VENDOR AND PURCHASER- reserve 
With vendee for payment to mortgagee — Failure to pay 
— Right of vendor to refund cf — Amount if debt. 

Where, on a sale of immovable property, a sum of 
money is reserved with the vendee for payment in dis- 
charge of a mortgage on the pioperty and the vendee 
fails to pay off the amount, the vendor would be en- 
titled to have the amount refunded to him, and it can, 
therefore, be attached as a debt due to the vendor from 
the vendee. (Bhide, J ) BAHADUR Chand v. BAHA- 
DUR Singh 152 I.O 646 = 7 B.L. 298 = A.I.R. 
1936 Lah 50(2). 

"A itreenient of sale— ‘Defect of title— Question on 

which High Courts differ. 

It would not be proper to force upon an unwilling 
purchaser a title in regard to which there is a conflict of 
opinion between two full benches of different High 
Courts, the title in such a case cannot be said to be a 
title which is free from leasonable doubt. (Blackwell , 
J.) Harkisand.as Dwarkadas. 161 1 0. 374= 
8 R.B. 342 = 37 Bom.IaR. 913 = A I.R. 1936 Bom. 
94 

Breach of contract of sale — Suit for damages by 

purchaser — Facts to be proved. 

Where the purchaser sues the vendor in damages for 
breach of a contract of sale readiness and willingness to 
carry out his part of the obligation is a condition prece- 
dent to the plaintiff's claim being decreed. The onus 
may easily be discharged by the plaintiff in the absence 
of evidence to the contrary adduced liy the defendant 
and a tender of money is not necessary in the case of an 
obligation to pay money. Evidence of inability to dis- 
charge the obligation adduced by the defendant may 
how’ever render it necessary for the plaintiff to satisfy 
the Court that he was at the material moment in a 
position to discharge his obligation; otherwise he cannot 
succeed in his claim for damages, (Lord Tomlin^ 
Abdullah Bey Chedid v. Tenenbaum. 6 R.P.O. 
155 = 149 I.O. 816 = 1933 A.L.J. 1670 = A.l.R. 1934 
P.O. 91 (P.C.). 

‘-Clause against alienation — Validity of — Option 
to recovery — Legal effect of. 

By the terms of a sale deed the purchaser bound him- 
self in the following terms : “As I have taken a sale 
deed from you of the site and house mentioned below, I 
will be residing in the said site and house. While I so 
reside, neither I nor my heir shall mortgage or hypothe- 
cate or otherwise alienate the property. If myself or my 
heirs should rTot like to reside in the said site and house, 
we shall reconvey the property to vmi for a price not 
exceeding the ss^le price Rs. 60.” 
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Helds that the clause amounted to an undertaking by 
the purchaser to give the vendor the fi'st offer whenever 
he chose to sell it, that it was supported by consideration 
that there was in fact no offer in this rase that the only 
effect of the undertaking was that in the event of a 
breach by the purchaser the vendor could sue for 
damages but not for specific performance and that it had 
not the tffect of invalidating an alienation by w’ay of 
mortgage made by the purchaser. 1925 M W.N. 609 
and 46 M. 30, Ref. to. {J^amesatHs A 1 AGAR 

SAMI NAIDUz/ KATHIA G01.'N1)AN. 136 I C 640 = 

XB X932 Mad. 124-1931 M.W.N. 967= A.I E. 1931 
Mad. 799. 

—Bleach of covenant— Direction to pay creditors 
of vendor — Suit by vendor to recover unpaid price — 
Maintainability. See T.P. ACT, S. 55 (5) (/i)— LlABI- 
LiTY OF Vendee. 1931 A.LJ. ^d6=A.I.B. 1031 
All. 419. 

Consideration — Direction to pay third party — 

Enforceability by third party. See CONIRACT — THIRD 
PARTY. 8 O W.N 1191. 

Contract to pay mortgagee — Breach by purchaser 
— Mortgage decree passtd— Suit for damages against 
vendee— Maintainability. See CONTRACT ACT, S 73 
—Miscellaneous. 1931 A.LJ. 687=^A.I.B 1931 
All 764. 

—Covenant for title— Breach of — Suit for damages 
— Discharge of encuft brances by purchaser not 
necessary. A‘<?^T.P. ACT, S. 55 (1) (i?”)— COVENANT 
FOR Tl'iXE. 27 N L E. 392. 

Covenant to pay mortgage debt — Default by 
vendee — Vendor's right of incenmity. See CONTkaCT 
ACT, s. 125— Vendor and purchaser. 60 Cal 
761 = A.I.E. 1933 Cal. 641. 

•— Covenant regarding property scid — Insolvency of 
purchastr — Binding nature on Official Receiver ami his 
transferee. See PROVINCIAL INSOI VFNCY ACT, S. 28 
—Receiver. I.E. 1931 All 701 = 133 I C. 641. 

— Ci*vtnant to pay vendor's mortgagee — Suit on 

default — Vendees tf can pl\ad breach of contract by 
vendor. 

The plain! iff executed a sale-deed of certain property 
in favour of the defendants. That sale deed contained 
a covenant that the defendant w’ould pay a portion of I 
the sale price to a mortgagee of other property. The 
defendants did not pay and the mortgagee obtained an 
order und. r O. 34, R 6 and realised a poition of the 
amount due from the plaintiff. In a suit by the plaintiff, 
the defendants pleaded that they had not paid be^'ause 
the plaintiff did not carry out hi< part of the sale-deed 
where it Wds provided that actual possession of certain 
plots should be given to the defendants. 

Helds that although the defendants might have other 
remedies by way of a suit for ejectment or a suit for 
damages, the existence of other remedies did not pre- 
clude them from pleading the breach of contract by the 
plaintiff as a defence and that the suit was liable to be 
dismissed unless the plaintiff w’a'! able to show that the 
damage which the defendants sustained from failure to 
deliver possession w^as a smaller sum than the amount 
paid by the plaintiff to his mortgagee (Bennets Js) 
Abdul Wahid Khan v. Shfr Mohammad Khan. 
164 I 0.306(2) = 7E A. 731=1936 ED 76=1986 
A.W.K 199= 1936 A.L J. 255 = A I E. 1935 All 463. 

— Delivery of goods — Seller to deltrer at some mill 
--‘Failure of mill to deliver — Put chaser ^ if should 
inform seller. 

Under the contract in suit, it was not the duty of the 
purchasers to give notice to, the sellers when they w*ould 
take delivery, bult^hat it wasethe right of the sellers to 


VENDOE AND PUECHASEE. 

select the time at their option when they would give- 
delivery. The seller arranged to give delivery at some 
mill but there w'as a failure to give delivery fully. The 
seller was aware of this but took no steps to arrange for 
delivery at some other mill. 

Helds that the seller could not blame the purchaser 
for the trouble into which they have fallen merely^ 
because the purchaser did not inform seller about failure 
of mill to give delivery. {Pages C.J. and Ba U. /.) 
Mangoomal Jessa Sing v. Hansraj Kooverjee & 

( o. 156 I C. 661 = 8 E E. 17= A.I E. 1936 Bang. 
166. 

Fraud of vendor — Suit by one of two joint 

vendees to recover compensation — Maintainability. Sec' 

Contract act, S. 45 -joint Vendees. A.I^ 
1932 Mad. 683 = 62 M.L J 164. 

— — Guardian — Alienation — Invalid sanction of 
Court— Claim for damages by vendee. See GUARDIAN 
AND Ward— Alienation by guardian. 1934 A. 
L.J. 350 = A.IE. 1934 All. 645. 

Indemnity clause— Scope of Dispossession by 

pre-eniptor» 

A sale deed contained the following indemnity clause: 
*‘Kisi nuqs qanuni ya waqtati ke bais se, babt arazt> 
mazkura bai shiida ke, mu<^tii go khalal pauche.” The 
vendee was di.‘‘po‘'sessed by the pre emptor and had to 
suffer loss as the pre-emptor was ordered to pay only a 
smaller amount than what the vendee paid. In a suit by 
the vendee again'^t his vendor, 

Helds that the words in the sale deed in question- 
w’ere wide enough to cover any loss that may be sustaifi* 
ed by the vendee a^ a result of a pre-emption suit. {Jai 
DU and Abduf Kashtd, //.) Gori ChaND v. FaKIR 
Chand. 147 10. 803=6E.L.451 (2) = 34 P.L.B. 
627= ATE. 1933 Lab. 782 (2). 

—Liability of venriee— Payment of zar i chakaram. 
A#' T.P. ACT S. 55 (1 )— Liability OF Vendee^ 
1931 A.L. J. 429 = A.IE 1931 All 652. 

Purchase mone>— Personal liability of vendee. 

See T.P. ACT S. 55— Liability of Vendee. 62’ 

All. 901 

Me.sne profits — Purchaser of undivided share caiii 

claim. See HINDU LAW— JOINT FAMILY— ALIENAr 
TiON— ( oparcener. 67 M. 687= 66 M.L J. 661 

Misrepre.'-entation — htn sufficient to set aside 

I executed contract — Shortage of land sold — Compensa- 
tion for. See T P. ACT, S. 55— MGHTS OF VENDEE. 
A.I E, 1933 Sind 144. 

Mortgage by vendee in faiour of vendor— Suit 

by vendor on mortgage— Plea of jus tertii by venaee — 
Permissibility, 

Where a purchaser of certain propeit} mortgages the 
same after the sale to the vendor, in a suit by the 
vendor on the mortgage, the vendee cannot set up title 
in a thiid person. A.T.K. 1^23 Pat 203andA.I.R. 
1923 Oudh 57. Ref. {Bhide J.) Udho DaSv, Mehr. 
BakhSH 1.E. 1933 Lab 457=144 l.C. 340 ( 2)=^ 
34 P L.E. 714= A 1 B 1933 Lab. 262 
— Property sold tree from encumbrance — Directiotv 
to vendee to discharge encuntbranres- Default— Remedy 
of vendor See T P. ACT, S. 55— RIGHTS OF VEN- 
DOR. 1934A.L.J 318 = A. IE. 1934 All 406 (FB ). 

Purchaser of equity of redemption paying off 

prioi mortgage— Rights as against subsequent mortgagee 
— Piinciple of S. lOl, T. P. Act, a| plied. See T. P. 
act, S. 101 . A I.E. 1930 Lab. 1063. 

Purchaser of property subject to mortgage with^ 

mtsce of pi ior contract— Decree for specific per for 
anct in favour of prior promisee — Full value deposited' 
in Court — Purchaser discharging encumbrances — Fight 
to charges 
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VENDOR AND PURCHASER. 

Where the properly sold is subject to a mortgage and 
as per decree in a suit specific performance against 
the owners of the property and the prior purchaser, ihe 
successful plaintiff deposits in Court the full value of the 
, property and not merely the value of the equity of le- 
demption, the prior purchaser who had di^'Charged the 
encumbrances on the property is as between himself and 
the vendor and his reprc'^entatives in interest entitled to 
the amount deposited in Court, but not to a charge on 
the property in the hands of the plaintiff in the specific 
performance suit. {Varadachartar and Burn^ JJ ) 
Sathiraju VenKanna. 167 I.O 1066 = 41 L W. 
;6^6^1935M W.N. 186=^A.I.R. 1935 Mad 333 
——Sale deed - Covenant for title — Provision for 
damages for breach — Vendee whether can claim costs of 
'litigation from vendor T P ACT, S. 55 t2)— 
Rights of ven dee. 1931 A L. J. 97. 

——Sale of immovable propetty — Punjab Pegtstra 
lion nvt necessary. 

In the Pi evince of the Punjab it is not necessary that 
a sale of immovable property should be effected by a 
registered sale deed. A valid sale can be effected by an 
oral contract. (/« Lai and Agba Haidar^ JJ,) PUNJAB 
and SINDH Bank, ltd. v, Nazir Ahmad. I.B. 
1931 Lah. 791 - 32 P.L R. 296 133 1 0 661 

—Sale of land —Vendee repudiating contract — 
'Right to sue vendor for refund of purchase money paid 
in advance. See CONTRACT - BREACH. 69 M L J 536. 

Sale of materials and site of hotel — GoirdwilJ 

whether p isses. See TRADE MARK— TRADE NAME. 

A. I.R 1931 Lab. 650. 

■ -Specific performance — Decree for — Contents of — 

Date of showing good title— Importance of. See 
Specific performance— Decree for. 69 Cal. 
636 = A.l.E 1932 Cal. 616. 

— Transfer of debts by way of sale — V end or con- 
tinuingto realise deht-^ Right of vendee. 

When debts are transferred by way of sale and the 
vendor, in spite of the sale, realises one of such debts, it 
is only just and equitable that the vendee shouLt l^e 
allowed credit tor the amount so reali.sed out of the con 
sideration. {Sulaiman and Kendall^ JJf) kAM D-'Sr^. 
Dwarka Das I R. 1931 All. 91-128 10. 763- 
A J.R, 1930 All. 876. 

——Warranty of title — Breach of — Liability for 
purchase money — Absence of loss not relevant. See 

T. P. ACT, s. 55 (1) (aj— Covenant ior title. A.I. 

B. 1934 Pat. 280. 

VESTED INTEREST. 

See (1) DEED— CONSTRUCTION— Vested inter 
EST. 

(2) Will— Construction— Vested estate. 
VESTED REMAINDER. See WILL— CONSTRUC 
TioN— V ested remainder. 

'VESTED RIGHTS. See INTERPRETATION OF 
Statutes— Ves I ED right. 

VICARIOUS LIABILITY. See Tort. 

VI L L AGE —Custom — A rasa p r ad aksh an a ra — Val id ity 
of — Residents of a village, if a definite bo ly. See 
Custom (.General)— right of way. A.I.R. 1933 
Mad. 390. 

VILLAGE COURTS ACT (I OF 1889), S. 45- 

H earing — Procedure — Irregularities, 

It is very irregular for a Panctiayat Court to allow a 
complete stranger to record the proceedings. The undue 
haste of the Panchayat Court to pi onounce judgment 
when the accused had informed them of the stay of pro 
creedings by the Sub Divisional Magistrate throws doubts 
on the fairness of the trial (Burn^ /,) ArulapPA 
•Chetty V, Emperor. 1938 M.W.N. 728, 


S, 77 (2;— Conviction by panchayat Court— 

Revision. See Govt. OF India ACT, S. 107— VILLAGE 
Panchavai court. 1933M.W.N. 728. 

WAGERING CONTRACT, See Contract 
Act (1872), S. 30. 

WAIVER. 

See also (1) Arbitration. 

(2) C. P. Code, S. 11 — Plea of res 

judicata, S. 80; O. 21, Rr. 22 
AND 90, ScH. II, Para. 15. 

(3) Evidence Act (1872), S. 115— 

Waiver. 

(4) Jurisdiction— Waiver. 

(5) Limitation Act, Art. 75. 

(6) Practice— Abandonment of Plea, 

— * Plea of-^Facts to he proved. 

A double duty ordinarily devolves upon the 
party who alleges that his opponent has waived 
any of the rights which the law confers upon 
him. He must allege and he must prove, first 
that the opponent knew what his rights were, 
and second that he knowingly discarded them. 
34 Cal. 257, Dist. {Ferrers, J. C. and Mehta, 
A. J, C.) Ladhomal Prem Chand v. Budho. 
I.R. 1933 Sind 99=142 I.C. 501=A.I.R. 
1933 Sind 1. 

Non-objection to mutation — If amounts to. 

A person left a will in favour of his sons by 
third wife in 1893. When the property was 
mutated in favour of the sons of first wife and 
the sons of the third wife the latter objected. 
The property was in possession of the mortgagees. 
The sons of the third wife however did not object 
to the subsequent mutations on the death of sons 
of first wife and their sons. Sons of the third 
wife alone redeemed the mortgage in 1903 and 
thereafter they continued in exclusive possession 
of the property. 

Held, that from these facts it could not be 
deduced that the sons of the third wife waived or 
abandoned their right under the will. (Dalip 
Singh, J.) Shankar Das v. Mt. Dhan Devi. 
6 I.R. (Lah.) 78=145 I.C. 241=A.I.R. 
1933 Lah. 53. 

WAJIB-UL-ARZ. See also Record of Rights. 

Absence of entry — Inference from. 

The argument from the omission of an entry 
from a new wajib-ul-arz is a very strong one. It 
is a natural presumption from the omission of 
an entry that it has been done deliberately, and 
with due cause. When a new wajib^b-arz is 
prepared it supersedes the old and the new one 
cannot be altered without due cause. {Irving, 
F, C.) Dilbagh Rai V, Mehr Shah. 11 Lah. 
L.T. 101. 

Absence of entry — Inference from. 

Where the inferior proprietors claiming rights 
to the village waste and forest produce relied on 
the fact that in the wajih-uFarz prepared in 
1904, an entry opposite to the heading, “rights of 
inferior proprietors,” was left blank and did not 
say *nir. 

Held, that in the absence of proof of the ex- 
istence of the rights claimed before that settle- 
ment, the sfbsence of any entry could not be in- 
terpreted as a reservation of such rights. {Sir 
Dinshah Mulla.) La'l*Indra Shah v, Sheo 
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Shankar. 59 I. A. 197=28 N.L.R. 201=35 
L.W. 789=1. R. 1932 P.C. 132=136 I.C. 
628=36 C.W.N. 603=A.I.R. 1932 P.C. 
129=62 M.L.J. 708 (P.C.). 

Construction. 

The wajib-uL-ars must be construed strictly as 
well as reasonably. {Gordon, R. M.) Dhul'- 
CHAND V. Narayanrao. 17 N.L.J. 97. 

Construction — ^Agreement relating to suc- 
cession to occupancy tenant — Punjab Tenancy 
Act, S. 59. See Punjab Tenancy Act, S. 59. 
36P.L.R. 31. 

—^Construction — La walad— — Ex- 

clusion of daughters from inheritance. 

A wajib-ul-arjs contained the following clause: 
“If amongst the wives one is la wtlad or has only 
a daughter and the other has a son, in that case 
the male issue will take possession of the pro- 
perty and provide the mother who is *mahruma 
aulad' with food and clothing and will perform 
the marriage of the unmarried daughter. . . . 
If two brothers hold property jointly and one 
of them dies leaving a la walad widow the widow 
is entitled to get maintenance only. 

Held, that word *la ivalad* meant ‘issueless* and 
not ‘sonless* and that the wajib-ulrars did not 
exclude daughters and their sons from inherit- 
ance, {Raza, J. on difference between Bishesh- 
war Nath and Smith, JJ.) Dwarka v. Raghu- 
BANSA. 8 Luck. 354=1. R. 1933 Oudh 144= 
142 I.C. 872=10 O.W.N. 69=A.I.R. 1933 
Oudh 182. 

Construction — Profit and loss due to allu- 
vion and diluvion enjoyed and sustained by all 
corsharers*^ — Dhardhura rule. 

The wajib-ul-arz contained the following 
entry: — “Often there is a case of alluvion and 
diluvion (of the Ganges). The profit and loss 
is enjoyed and sustained all the co-sharers 
of the mahal.*' 

Held, that what was meant was that where there 
was a gain by alluvion or a loss by diluvion, all 
the co-sharers in the mahal should bear that 
gain or loss in the areas of the shares which they 
owned in the mahal, if there was a loss by 
diluvion, it was to be generally borne and the 
recognition was to some established rule of gain 
by alluvion and loss by diluvion, which in the 
circumstances was the rule of dhardhura or deep 
stream rule prevailing in all the neighbouring 
villages. (Niamatullah and Bennet, JJ.) Ram 
S uBHAG Rai V. Shlo Sahai Rai. 17 R.D. 252 
=14 L.R. 172 (Rev.)=6 I.R. (All.) 339= 
146 I.C. 795=A.I.R. 1933 All. 376. 

—I Construction — Rules of Hindu Law to he 

given effect to if possible—Nature of estate conr 
ferred on widow. 

Where a construction can be put on a wajib- 
ul-arz which is compatible with the rules of 
Hindu Law, that is the proper construction to be 
placed upon the wajib-ul-arz. Where a wajib- 
ul-arz recites that if a sharer died issueless, his 
widow became the owner of his assets and she 
became the owner in possession in the same way 
as her husband and also possessed power of 
transfer, the power of transfer should be inter- 
preted as the power of transfer of her husband’s 
estate in accordance with Hindu Law. 3 O.C. 
181; 5 O.W.N. W ^nd*l O.L.J. 319, Foil. 


WAJIB-UL-ARZ. 

(Pullan and Srivastava, JJ.) Sant ’Bakhskv 
Singh v. Bhagwan Bakhsh* Singh. 6 Luck. 
365=1. R. 1931 Oudh 104=129 I.C. 328=7 

0. W.N. 1082=A.I.R. 1931 Oudh 25. 

Constructionr--Right to droppings of 

cattle. 

An entry in the wajiU-ul-arz was that “the 
malguzars and tenants collect the droppings of 
their own cattle outside the basti or in their own- 
compounds, and then take it to their fields. 

Held, that the clause in question was intended 
to deal generally with the right of appropriation, 
of the droppings, that the tenants had the right 
to take such droppings of their own cattle, where- 
ever found, without an exception in favour of 
malguzars in respect of any particular area where 
the droppings accrue. (Gordon, R. M.) Mu- 
kundkar V. Bahoran. 16 N.L.J. 221. 

Construction — Right of tenant to use timf- 

her fot necessity — Timber in pne village — Right' 
of tenant to use it in another. 

Where the wajib-ul-arz recited that the tenant 
had a right to cut the trees in his grove for 
special necessity. 

Held, that there were no geographical limits 
prescribed by the terms of the wajib-ul-arz only 
the particular objects to which the use of timber 
of such tenant groves was confined having been 
specifically set forth in it; that it was permissi- 
ble for the tenant to utilise the timber of his' 
trees in one village for constructing a well in 
another village; if anything to the contrary had 
been intended, such an intention on the part of 
the zamindars ought to have been set out in 
clear terms. {Nanavuity, J.) Ram Harakh 
Singh v. Jamuna Prasad. 6 R.O. 473=148- 

1. C. 931=18 R.D. 248=11 O.W.N. 514=' 
A. I.R. 1934 Oudh 296. 

Construction — Succession to sonless owndr 

— Rights of widow. 

A zmjib-U'-arz provided that on the death of a 
sonless owner his widow becomec the full or 
absolute heir (waris kamil) of the properties. 

Held, that the words were sufficient to confer 
full rights of ovC^nership on the widow. {Raza. 
and Smith, JJ.) Abdur Rahman Khan v. 
Ahmad Khan. I.R. 1933 Oudh 203 — 143 * 
I.C. 831=10 O.W.N. 42=17 R.D. 104=14 
L.R. 137 (Rev.)=A.I.R. 1933 Oudh 427. 

Construction — Warisan shauhari se jo- 

ksiTihi— Meaning . 

Where a zvajib-ul-arz provided that after the 
death of a la walad widow the nearest heir to 
her husband shall enter into possession of the 
property {warisan shauhari se jo karibi hoga). 

Held, that the words were intended to refer to 
the nearest male collaterals. (Raza, J. on dif-- 
ference between Bisheshwar Nath and Smith, //.) 
Dwarka v. Raghubansa. I.R. 1933 Oudh 
144=142 I.C. 872=8 Luck. 354=10 O.W.N. 
69=A.I.R. 1933 Oudh 182. 

Construction — Whole field of Adna Malik 
zvashed away— Right to appropriate equal area 
from shamilat — Ala Malik, if can refuse. 

, The condition in the wajib-ul-arz was that if 
a whole field or plot is washed away then it 
becomes a part of the shamilat and at the time of 
its emersion same conditioqs attach to it v(hich> 
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attach to the remaining shamilat. But the adna 
malik whose land has been submerged has a prior 
right as against other owners to appropriate land 
out of the shamilat or other land which has 
emerged from water equal to the area which had 
submerged but he must pay to the ala maliks 
fresh jhuri up to the maximum of Re. 1 per acre 
and the ala maliks cannot refuse to accept the 
jhuri against the general custom in respect of 
such land: 

Held, that the adna malik whose entire land 
had submerged in water had a right to appropriate | 
other shamilat land immediately to the extent of i 
his original holding and in that case the ala malik | 
was not entitled to refuse to recognize his right 
to appropriate it or to receive jhuri in respect 
thereof. The adna malik was not entitled to 
wait till the land originally held by him as adna 
malik emerged from water and to claim it on 
that occasion. 109 I.C. 59, Rel. on. {Jai Lai, 
/.) Hayat V, Mohammad Khan. 154 I.C. 
1012:=::7 R.L. 628 (2)=A.I.R. 1934 Lah. 561 
( 2 ). 


Co list ruction — Widow* s righ t — " With out 

regard to nature of haqiat** — Effect, 

The wajib-ul-arz provided that “A widow, 
without any regard as to the nature of the haqiat 
(J)ila lihaz kisi qism haqiat ke), becomes the 
owner of the share of her husband, in the absence 
of the male issue,” 

Held, that the words “bila lihaz klsi qism haqiat 
ke” had reference merely to the distinction be- 
tween ancestral and self-acquired property, and 
it was never intended that the share of a deceased 
husband in a joint family property should go to 
his widow. (Smith and Allsop, JJ,) Raj 
Rajeshwari Kaur V, Jang Bahadur Singh. 
6 I.R. (Oudh) 88—146 I.C. 131=17 R.D. 
887=14 L.R. 746 <Rev.)=10 O.W.N. 958 
=A.I.R. 1933 Oudh 415. 

Customary dues — Bhusa and Karab — 

Mode of realising arrears. 

Demands of* Bhusa and Karab which are re- 
cognized by custom and entered in the wajib- 
ul-arz form part of rent and can be the subject 
of a suit for arrears of rent. (Oakden, S.M, 
and Smith, J.M.) Bohr a Panna Lal v. Unis 
Ali. 14 R.D. 634. 

——Custom — Exclusion of daughters — Strict 
proof. See Custom (General)— Proof. 8 

Luck. 354=10 O.W.N. 69=A.I.R. 1933 

Oudh 182. 

Custom — Ptoof Qf — Exclusion of daugh- 
ters from inheritance. 

Where the wajib-ul-arz contained discrepant 
statements regarding the customs of adoption and 
succession but they were in perfect agreement 
regarding the question of exclusion of daughters 
and the same was also supported by the prevalent 
notions of the people in the province and the 
oral evidence in the case, 

Held, that the custom regarding exclusion of 
daughters should be given effect to. (Raza and 
Bisheshwar Nath, JJ,) Hubraji v, Chandra- 
baliUpadhiya. 6 Luck. 519=1. R. 1931 Oudh 
161=130 I.C, 849=14 O.L.J. 66=8 O.W.N. 
6=A.I,R. 1931 Oudh 89 (2). 

— ■ -Custom recorded in — Right of reclaiming 
proprietor in abadi-^Burden of proof. 


WAJIB-UL-ARZ. 

One of the proprietors of a village brought a- 
suit against the remaining proprietors for a de- 
claration that he was the full owner of a plot of 
land which he had reclaimed from the shamilat 
deh and which had ever since its reclamation 
been under his cultivating possession. In support 
of his claim he relied upon a condition embodied 
in the wajib-ul-arz of 1865 which had been re- 
peated in the Settlement Record of 1893 to the 
effect that if a proprietor of land or a tirniguzar 
makes land abadi out of the shamilat, it shall be 
recorded as his exclusive possession. 

Held, that the burden of proving that the cus- 
tom embodied in the wajib-iil-arz’ had been sub- 
sequently abrogated lay heavily on the defendants 
and* that they l^d failed to discharge it, (Jai 
Lal and Abdul Rashid, JJ,) Bakhta war v 
Jinwadda Shah. I.R. 1933 Lah. 425=144 
I.C. 206=34 P. L.R. 629=A.I.R. 1933 Lah. 
757. 

-^Entries in — Admissibility of— Limits — 

Entries relating to legitimacy and succession. 

It is not the function of the wajib-ul-arz to- 
record statements about the legitimacy of children 
and their succession. Such statements are in- 
admissible in evidence for establishing the facts 
stated therein. (Tek Chand and Monroe, JJ.) 
SuKHDEv Singh v, Matitra Singh. I.R. 1933^ 
Lah. 215=142 I.C. 606=34 P.L.R. 115= 
A. I.R. 1933 Lah. 412. 

Entries in— Agreement— If enures beyond' 

term of settlement. 

It is a question of fact in each case whether a 
particular agreement in a wajib-ul-arz was in- 
tended to enure for the term of the settlement 
in the course of which it was recorded or for 
all time. There is no fixed rule on this point 
which applies to all agreements. (Rangi Lal, /.) 
Court of AA/ards, Anindpur Estate v. Jiwan 
Singh. 7 R.L. 110=151 I.C. 233=36 P.L. 
R. 31= A. I.R. 1935 Lah. 20. 

Object of — Entry as appointment of lam- 

bardar. 

The object of the wajib-ul-arz is to give a- 
simple statement of the general lines on which 
it has been customary to appoint the lambardar. 
It cannot be expected to give detailed instruc- 
tions. The Revenue Courts can only interpret 
the wajib-ul-arz according to the dictates of com- 
mon sense. It is opposed to common sense to- 
give a voice in the choice of the lambardar to- 
the persons who take no bona fide interest in the 
village or to appoint a lambardar before the pro- 
prietary body is duly consulted. (Cowan, R.M.) 
Daulat Ram v. Man Singh. 16 Nag.L.J. 
122 . ® 

Entries— Construction— Patti ka thipalwali 

— Land washed away — Re-appearance — Rights of 
adna and ala proprietors . 

Held, on a construction of the entries in the 
wajib-ul-arz that in palti ka thipalwali if an area 
owned by adna proprietors is washed away and 
then re-appears it is to be held to be the pro- 
perty of the ala proprietors but the adna pro- 
prietors have; a right to be reinstated if they are 
prepared to pay jhuri. If the ala proprietors do 
not intentionally (amadat) accept the jhuri dues - 
offered, then the qdnd prpprietors are not en« 
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titled to take possession {qahzd) of the land 
until fair jhuri dues fixed with regard to the 
quality of the land are paid. {Tek Chand and 
^Coldstream, JJ,) Khuda Baksh v, Vir Bhan. 
12 Lah. 318=1. R. 1931 Lah. 677=132 I.C. 
837=32 P.L.R. 683=A.I.R. 1931 Lah. 486. 

-•'Entries in — Construction — **Ta-chakri maf* 
— Meaning of — Tenant or licensee, 

The remark in wajib-ul-arz “ta-chakri maf” 
might just as well apply to a tenant who held land 
rent-free as long as he performed certain services, 
-as to a servant or licensee who^ held land only 
on condition of service : in fact it is more appli- 
cable to the first case. {Staples, A.J.C,) Fatb- 
^RAM V, Janak. 6 I.R. (Nag.) 88=146 I.C. 
404=A.I.R. 1933 Nag. 313. 

Entries— Correctness — Inference from cir- 
cumstances — Exclusion from right of pre-emption 
in case of sales and mortgages. 

Where the statement in a wajib-ul-arz as to the 
custom of free right of alienation by any co- 
sharer of his share of the property in favour of 
any person whatsoever is altogether unambiguous 
and clear and there is no suggestion that the 
settlement officer in stating the custom as he did, 
had neglected to perform his duty in ascertaining 
-what the custom was or was misled in recording 
it, the entries may be taken to record the custom 
•of the village excluding the right of the pre- 
emption in case of sales and mortgages. (Hasan, 
C,J, and Bisheshwar Nath, J ,) Sripal Singh 
V, Abdul Sattar. 14 O.L.J. 273=131 I.C. 
899=12 L.R. 120 (Rcv.)=8 O.W.N. 321= 
15 R.D. 190=A.I.R. 1931 Oudh 348. 

--Entries — Corroboration if necessary. 

The wajib-ul-arz is prima facie a record of 
custom and it is not necessary to corraborate the 
•entry therein by evidence of specific instances. 
(Mears, C.J. and Sen, /.) Chunni v, Rafi- 
UNNisHA Begam. I.R.‘^ 1931 All. 548 — 132 
I.C. 804=15 R.D. 439=12 L.R. 221 (Rev.) 
=1931 A.L.J. 411=A.I.R. 1931 All. 547. 

Entry as to custom — Value of — Grove- 

holders right to trees. 

An entry in a wajib-ul-arz, that holders of 
groves of certain specified plots can cut trees and 
sell or mortgage them cannot be taken to be a 
record of a custom applicable to all the grove- 
holders of the village generally. (Zia-ul-Hasan, 
7.) Bindeshuri Devi v. Sardar Khan. 153 
I.C. 818=7 R.O. 404=16 L.R. 38 (Rev.)= 
11 O.W.N. 1365=18 R.D. 621=A.I.R. 1935 
Oudh 208. 

■ — Entry in — Landlord and tenant— Agree- 

ment between. 

The entry in a wajib-ul-arz as regards agree- 
ment between landlord and tenant does not hold 
good after the settlement. (Irving, F,C.) 
Allah Bakhsh v, Bashiruddin. 11 Lah. L. 
T. 56. 

Entry in — Landlord and tenant — Agree- 
ment between. 

An agreement entered in a wajib-ul-arz as to 
the rights of tenants not to be ejected holds good 
only for the period of settlement. (Irving, F.C,) 
Qamak Din v, Sultan. 11 Lah.L.T, 51. 

Entries — Meaning^ of words *^lawalad** and 
*'Khandan Qari^i Shaumti*'. . 


A wajib-ul-arz provided that if both the widows 
are "lawalad” then after their death the inherit- 
ance is to devolve on the nearer relations of their 
husband's family. The words “Khandam Qaribi 
Shauhar” also frequently appeared. 

Held, the "lawalad” should be interpreted as 
meaning as sonless and not issueless. Khandan 
Qaribi Shauhar are generally used with reference 
to the nearest male collaterals. (Hasan, C,J. 
and Bisheshwar Nath, J,) Lachhman Dei v, 
Behari Lal. 6 Luck. 651=131 I.C. 897=14 
O.L.J. 344=8 O.W.N. 288=A.I.R. 1931 
Oudh 322. 

Entries — Presumption as to correctness. 

The entries in a wajib-ul-arz may be taken to 
have been made after the enquiry by the Settle- 
ment Officer unless the contrary is shown by the 
party alleging it. There is a presumption that 
the official acts which were performed long ago 
were regularly performed. (Raza and BisheS- 
war Nath, 77.) Hubraji v, Chandrabali 
Upadhiya. 6 Luck. 519=1. R. 1931 Oudh 161 
=130 I.C. 849=14 O.L.J. 66=8 O.W.N. 
6=A.I.R. 1931 Oudh 89 (2). 

Entries in — Presumption^— Evidence in rer 

buttal— Sufficiency of entry restricting reayas^ 
right to transfer residence — Construction of — 
Shops not included therein. 

In a suit by the proprietor of a village for 
recovery of possession of sites of two shops im- 
properly alienated by the defendant, his reayas, 
the plaintiff alleged that it was an agricultural 
village and relied on the general custom in all 
agricultural villages supported by entries in the 
wajib-ul-arz to the effect that the reayas had no 
right to transfer their residential houses. 

Held, (i) that the burden was on the plaintiff 
to prove it was an agricultural village and he had 
failed to discharge it; (ii) that the question 
whether the presumption attaching to the entries 
in the wajib-ul-arz has been rebutted by the evi- 
dence to the contrary was one of fact, that the 
conclusion of the Court below thrt in the pre- 
sent instance it had been rebutted by 30 sale- 
deeds and mortgage deeds executed by occupiers 
of houses in the suit village, three execution 
sale of reaya's houses and a wakf of his house 
by a reaya, could not be impugned in second 
appeal; and (Hi) that even the entry in the 
wajib-ul-arz related only to dwelling-houses 
occupied by reayas and did not refer to shops 
situated in the business centre of the town which 
were governed by different considerations. 
(Niamatullah and Bennet, 77.) Kushalpal 
Singh v, Gulzari Lal. I.R. 1933 All. 372= 
144 I.C. 120=14 L.R. 265 (Rev.)=17 R.D. 
298=1933 A.L.J. 439= A. I.R. 1933 All. 603. 

Entries in — Statements made by zamindar 

and recorded therein — Value of, 

A statement in a wajib-ul-arz made by a zamin- 
dar is not a statement narrating a tradition but 
it is a statement by a person possessing an in- 
terest and an existing right in a village and is 
prima facie evidence (till it is rebutted by evi- 
dence to the contrary) that he is entitled to the 
right recorded therein. 40 All. 56 (F.B.), 
Foil. (Thorn,!,) Tika v. Kulsum^un-Nissa. 
150 I.C. 264=6 R.A. 1068=17 R.D. 188= 
14 L.R. 193 (Rcv.)=A.I.R. 1933 All. 624., 



3745 


CIVIL, CRIMINAL AND REVENUE, 


3746 


WAJIB-UL-ARZ. 

•• E ntry in — Value, 

A wajib-ul-arz not conclusive proof of cus- 
tom but the record is valuable evidence of custom. 

HM, that the entries in the wajib-ul-arz con- 
istituted evidence of a well established custom 
excluding daughters from inheritance in the 
iparticular family. (Raza and Smith, JJ.) Amina 
Khatun V. Khalil-urtRahman. 8 Luck. 445 
r=10 O.W.N. 268=150 I.C. 282=6 R.O. 629 
c=A.I.R. 1933 Oudh 246. 


■ E ntry in — Value of. 

An entry in the wajib-ul-arz is sufficient to 
establish a custom (that a childless widow takes 
an absolute estate) even though not supported by 
specific instances. {Kisch, J,) Waris Ali v, 
Ghulam Dastagir. l.R. 1932 Oudh 366=139 
I.C. 560=13 L.R. 324 (Rev.)=9 O.W.N. 
725=16 R.D. 494=A.I.R. 1933 Oudh 153. 

; — Entries in — Value of custom recorded, 

.prejudicial to riyayas. 

Where the tenants are not parties to the prepara- 
tion of a wajib-ul-arz, the value to be attached to 
customs prejudicial to their interests and record- 
ed ex parte at the instance of zemindars cannot 
he the same as in other cases in which the 
zamindars are responsible for dictating customs 
which concern themselves. This is more so 
where the record of custom is prejudicial to the 
interests of the riyayas who are not agricultural 
tenants. (Srivastava, J.) Shyama Kumar 
Singh v. Sat Narain. 11 Luck. 397=157 I. 
C. 654=8 R.O. 36=1935 R.D. 426=1935 
O.W.N. 928=A.I.R. 1935 Oudh 459. 

■ " Entry — Value of — Entries denoting views 
of individuals to. 

There is no class of evidence which is more 
. likely to vary in value according to circumstances 
than that of the wajib-ul-arz. Where from in- 
ternal evidence it seems probable that the entries 
‘recorded connote the views of individuals as to 
the practice that they would wish to see pre- 
vailing rather than the ascertained fact of well 
established c4istom, it is proper to attach weight 
to the fact that no evidence at all was forth- 
coming of any instance in which the alleged cus- 
tom had been observed. (IVazir Hasan, C. J. and 
Raza, J.) Jagdamba Bux Singh v. Badri Pra- 
tab Singh. 8 Luck. 586=6 l.R. (Oudh) 46 
t=145 I.C. 352=10 O.W.N. 493=17 R.D. 
S79=A.I.R. 1933 Oudh 322. 

— - E ntry in — Value of — Provision in Wajib- 
ul-arz about saleable interest of judgment -debt or. 

The decree-holder cannot attach the house of 
the judgment-debtor in the face of the provisions 
contained in the Wajib-ul-arz that the judgment- 
debtor has got no saleable interest therein. 
(Nanavutty, J.) Baij Nath v. Mauji Lal. 16 
R.D. 589=9 O.W.N. 1144=14 L.R. 8 
(Rcv.)=141 I.C. 766=1. R. 1933 Oudh 84«= 
^.I.R. 1933 Oudh 79. 


■■■■ Entries in — Value of— -Settlement not 
•^entually sanctioned. 

Entries in a Wajib-ul-arz prepared in the course 
of a Settlement, do not lose their value by the 
mere fact that the Settlement was not eventually 
sanctioned by the Government. {Rangi Lal, J.) 
Court op Wards, Anandpur Estate v. Jiwan 
Singh. 7 R.L. 110=151 I.C. 233=36 P.L. 
R. 31=A.I.R. 1935 Lah. 20. 
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— — Impartible abadi — Wrongful erection of 
building — Consent of some proprietors — Right of 
single proprietor to sue in ejectment. See Lani>- 
LORD AND Tenant— Abadi. l.R. 1931 Lah. 653 
=132 I.C. 669. 

- Inheritance — Exclusion of daughters— 

Inference. 

Where a wajib-ul-arz provides that the widows 
might make an adoption from the family of 
their husbands ^d it further provides that after 
their death the inheritance should devolve on the 
nearest male collaterals. 

Held, that the intention of the framers of the 
wajib-ul-arz was that the property should remain 
in the husband’s family and should not go out 
of; the family, ^nd that the daughters should be 
excluded both in case of widow making an adop- 
tion and in the case where no adoption is made. 
{Hasan, C. J. and Bisheswar Nath, J.) Lach- 
MAN Dei V. Behari Lal. 6 Luck. 651=131 I. 
C. 897=14 O.L.J. 344=8 O.W.N. 288=A. 
l.R. 1931 Oudh 322. 

—Mohalla Katra is not part of Basitnagar 
estate. 

The house situated in Mohalla Katra of Shaha- 
bad is not a part of the estate of Basitnagar. 
(Wazir Hasan, C. J. and Smith, /.) Mahomed 
Abdul Karim Khan v. Rahat Ali Khan. 6 
R.O. 391=148 I.C. 246 (1)=11 O.W.N. 72 
=A.I.R. 1934 Oudh 10 (2). 

WAKF. 

See (1) Deed— Construction— Wakfnama, 

(2) Mahomedan Law— Wakf. 
WANEPRASTHAS-5*ee Hindu Law-Suc- 
cession. 

WARAPATH LAND. See Landlord and 
Tenant— Warapathland. 

WARD. 

See (1) Guardian* and Ward. 

(2) Guardian and Wards Act (1890). 
WARRANT CASE. See Cr. P. Code, Ss. 251- 
259, 342. 

WARRANTY OF TITLE. See T. P. Act, 
S 55 

WASTE LAND. 

See also (1) Adverse Possession. 

(2) Limitation Act, Art. 142. 


Exemption from revenue — Liability under 

Tenancy Legislation^Exemption— Waste Land 
Sale Rules, 1^2. 

The exemption of waste lands from payment 
of land revenue does not ipso facto exempt such 
land from the operation of the Land Revenue 
and Tenancy Acts. Held, that there was nothing 
in the Sanad or in the Waste Land Rules to 
exempt the holder from liability under future 
legislation. (Subhedar, Niyogi and Grille, A. J. 
Cs.) Laxmiprasad V. Purushottam. 28 N.L. 
R. 169=1. R. 1932 Nag. 67=137 I.C. 750= 
15 N.L. J. 35=A.I.R. 1932 Nag. 75 (F.B.). 

— ; — —Right of Crown — Presumption — Land 

within temple enclosure* 

There is a general presumption that r waste 
lands are ^he property of the Crown, blit it is 
not applicable where the* alleged waste is,, .at 
all events physically, viithin a temple enclosure.. 
(Sir George Lov^de%) ^MadxJIu, Tirupparan 
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WATAN. 


Kundkam, Etc, Devasthanams v. Ali Khan 
Sahib. 35 C.W.N. 1089=34 L.W. 340=1931 
M.W.N. 1111=1. R. 1931 P.C. 289=134 I. 
C. 641=8 O.W.N. 952=A.I.R. 1931 P.C. 
212=61 M.L.J. 285 (P.C.). 


WATAN . 

Se'e (1) Adverse Possession — ^Watan Lands. 

(2) Bombay Hereditary Village Officers 

Act (III OF 1874), S. 15. 

(3) Bombay Watan Act (V of 1886), 

S. 2. 


■ - - A dverse possession. 

There is nothing in the nature of a watan es- 
tate which prevents the bar of adverse posses- 
sion against one holder of a watan from operat- 
ing as a bar against succeeding^ watandar. ;A 
succeeding watandar derives his title as son and 
heir of the watandar which is capable of being 
barred and extinguished by adverse possession. 
24 B. 556 (P.C.) and 7 Bom.L.R. 135, Rel. 
on. (Patkar and Shingne, JJ.) Tuka v. Ganu. 
55 Bom. 21=1. R. 1931 Bom. 129=129 I.C. 
145=32 Bom.L.R. 1398>=A.I.R. 1931 Bom. 


24. 


WATER RIGHTS. 

See (1) Easements— Water Rights. 

(2) Easements Act (1882), Ss. 7, Ills. 

(H.) AND (J.), 35, 38, Expl. II. 

(3) Land Tenure— Ryotwari Tenure. 
——•Percolating water. See Easements Act, 
(1882), S. 7. 

WATER RULES. See U. P. Water Rules. 
WATERS AND WATER COURSES. 

See also (i) Alluvion and Diluvion. 

(u) Easement. 

(Hi) Easements Act. 

(iv) Fishery. 

(v) Madras Irrigation Cess Act. 
(vi) Riparian Klghts. 

——Ownership of water — If implies owner- 
ship of land below. 

The ordinary law is eufus est solum ejus est 
usque ad inferos, i.e., he who owns surface owns 
whatever that is beneath and ownership of water 
in a pond or a tank, whether natural or artificial, 
would usually imply ownership of the land under 
water. In fact, ownership of water, if sepa- 
rated from ownership of the land upon which 
the water rests, would be no more than a right 
of easement to keep water upon another person's 
land and would not really be ownership at all. 
(Staples, A. J. C.) Madhoram Lala v. Secre- 
tary OF State. 31 N.L.R. 165=156 I.C. 180 
=7 R.N. 226=A.I.R. 1935 Nag. 61 (2). 

■ - P ublic navigable river— -Ownership of bed 

— Presimpticm. 

The bed of a public navigable river is presumed 
to be the property of the Government and not 
that of a private person. (Sir Shadi Lai.) Ta- 

RAKDAS AcHARJI ChOUDHURY V. SECRETARY OF 

State. 1935 O.W.N. 749=39 C.W.N. 994 
=42 L.W. 167=37 Botai.L.R. 638=37 P.L. 
R. 546=16 Pat.L.T. 555=61 C.L.J. 491= 
1985 M.W.N. 1075=156 I.C. 548=A.I.R. 
1935 P.C. 125=69 M.L.J. 171 (P.C.). 

R ight to nirasardhi— Groft# by Government 

^Nature, 


WHIPPING ACT (1906), S. 3. 

The right to nirasardhi or use of water is a. 
concession made by (jovernment and is not an 
easement so as to be heritable or transferable. 
(Doraswami Iyer, C.J., Mahadevayya and Roma- 
chandra Rao, JJ.) Bhore v. Lingappa, 11 
Mys.L.J. 26 (F.B.). 

S ubmersion of land by water-— Customary 

storage of water by Government^Right to resr 
train Government from submersion. 

The Government has a right to maintain the 
status quo the long-establisheed customary method 
of storing water in its tanks. The whole system 
of tank irrigation and the right of wet raiyats to- 
water for irrigation in India has no counterpart 
in England and in English Common Law. The 
law on such matters here is determined by custom 
and customary right. Submersion of lands on 
the foreshore of a tank when it is at its full 
tank level is no uncommon occurrence and is a 
feature of the recognised irrigation system. 
Where such submergence is a matter of the cus- 
tomary conditions of the locality when a tank is 
at its full tank level and is not the result of a 
direct and proved interference with these cus- 
tomary conditions, no cause of action for any 
of the wet raiyats does arise and no .suit can be 
brought to restrain Government and other wet 
raiyats for a declaration that they have no right 
to submerge the lands of the plaintiff on the 
foreshore of the tank and for an injunction to- 
restrain them from doing so. 7 M.H.C.R. 37 
and 27 Mad. 409, Dist. *, 28 Mad. 72; A.I.R. 1927 
Mad. 144 and 24 Mad. 202, Ref. (Wallace, J.) 
Seshadri Aiyangar V. Narasimha Chari. I.R. 
1932 Mad. 813=140 I.C. 28=36 L.W. 408= 
A.I.R. 1932 Mad. 532. 

Suit for injunction — Prayer to restrain* 

putting up of dam and for damages — Determina- 
tion of right to injunction — Question of damages 
whether can be gone into. See Practice — Relief. 
37 C.W.N. 355=64 M.L.J. 228 (P.C.). 
WAY. See Right of Way. 

WEIGHTS AND MEASURES. See Penal 
Code, Ss. 265-266. 

WHIPPING. 

See (1) Cr. P. Code, Ss. 391 (b) and 393. 

(2) Whipping Act (IV of 1906). 
WHIPPING ACT (IV OF 1906)— Conviction 
under Ss. 394 and 397, I. P, Code and also 
under S. 19 (e), Arms Act on same facts— Total 
sentence exceeding seven years — Sentence of 
whipping in addition — Legality. 

A person who has been convicted of an offence 
under S. 394 read with S. 397, I. P. Code, and 
also under S. 19 (f) of the Arms Act, on the 
same facts, and sentenced to a term exceeding 
seven years in the two cases collectively, cannot 
also be punished with whipping. A sentence of 
whipping awarded in .such a case is illegal and 
must be set aside. (Dunkley, J.) Kwan Tone 
V. Emperor. 156 I.C. 1015=8 R.R. 63 (1)= 
36 Cr.L.J. 1050. 

— — Ss. 3 and A— Relative scope — Conviction 
on charge of theft — Sentence of whipping — Order 
under S. 5i55i, Cr. P. Code — Legality. 

When a sentence of whipping has been passed 
on a convicted person under S. 3 of the Whip- 
ping Act, a further sentence of imprisonment for 
the same offence is illegal. Section 3 differs m 
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WHIPPING ACT (1906), S. 3. 

this respect from S. 4 which authorises the pass- 
ing of a sentence of whipping in lieu of or in 
addition to any other punishment. Where the 
accused on conviction on a charge of theft under 
S. 380, I. P. Code, was awarded a sentence of 
whipping under S. 3, and in addition was also 
ordered under S. 565, Cr. P. Code, to notify his 
whereabouts for three years. 

Held, that the order under S. 565; Cr. P. Code, 
was illegal in the absence of a sentence of im- 
prisonment and must be set aside. (Agarwala and 
Luby //.) Emperor v, Etwaru Dome. 15 
Pat. 44=158 I.C. 991=8 R.P. 232=36 Cr. 
L.J. 14971=15 Pat.L.T. 585=1935 Cr.C. 
1106=A.I.R. 1935 Pat. 435. 

Ss. 3 and A — S&ope — Theft— Whipping in 

addition to imprisofifnent — Legality, 

Theft is not an offence punishable with whip- 
ping in addition to imprisonment by S. 4 of the 
Whipping Act, though under S. 3, it may be 
punished with whipping in lieu of imprisonment. 
{Mosley, /.) Emperor v, Ba Cho. 153 I.C. 
516=1935 Cr.C. 190=7 R.R. 219=36 Cr.L. 
J. 366=12 Rang. 607=A.I.R. 1935 Rang. 64. 

S. A — ^Accused giving way to his passions 

in relations with women and girls — Offence under 
S. 366-A, I. P. Code — Whipping more efficacious 
than detention in a Borstal institution. See 
Burma Prevention of Crime Act (III of 1930), 
S. 25. 12 Rang 349. 

^S. A — Conviction under Ss. 326 and 324, 

I. P. Code— Legality of. See Burma Preven- 
tion of Crime (Young Offenders) Act, 1930, 

S. 25. 12 Rang. 344. 

S . A — Maximum period of imprisonment 

.—Computation of— Period of imprisonment prior 
to offence. See Cr. P. Code, S. 393. 12 Rang. 

404. 


-S. 4 (b) — Scope— Sentence. 


According to the Whipping Act the sentence of 
whipping in lieu of imprisonment appears to have 
been regarded as a sentence to be reserved for 
graver forms of offences. Section 4 (6) does 
not contemplate the offence of sodomy only. It 
imposes a special penalty upon the offence of 
sodomy combined with aggravating circumstances. 
(Ferrers, J.C. and 

V. Emperor. I.R. 1932 t‘S‘ 

23=33 Cr.L.J. 900=1932 Cr.C. 587=A.I.R. 
1932 Sind 143. 

S. 5 — Applicability, 

Section 5 does not supersede S. 4. Section 5 
is meant to be applied in proper cases alternatively 
with Ss. 3 and 4 which apply to juvenile offenders 
as well as to offenders who are not within the 
definition of juvenile offenders. (M^pherson 
and James JJ.) Tarini Mahton v Em^or. 
I.R. 1932 Pat. 288=140=1. C. 11 (1)— 13 Pat. 
L.T. 573=1932 Cr.C. 851=34 Cr.L.J. 10 
=A.I.R. 1932 Pat. 334. 

S. 5 — Whipping in addition to imprison,- 


ment— Legality of sentence. 

Under S. 5 of the Whipping Act, a sentence of 
whipping is to be imposed in lieu of, and not in 
addition to, any other punishment. A sentence 
of whipping on a juvenile offender in addihon to 
a sentence of imprisonment is illegal. {Bajj^t, 
/a) LuRKHUg V, LC.^ 582 — 


WILL. 

7 R.A. 521=36 Cr.L.J. 368=16 L.R. 13 
(Cr.)=57 All. 395=4 A.W.R. 669=1934 
Cr.C. 1300=A.I.R. 1934 All. 976. 

WHIPPING (BURMA AMENDMENT) 
ACT OF 1927, S, S-^Offence under S, 325, 
/. F, Code — Whipping as an additional or alter ^ 
native punishment. 

If the offence chared is punishable with im- 
prisonment or fine and, if whipping is given as an 
additional punishment, it can be added either to 
imprisonment or fine. But in the case of an 
offence under S. 325, I. P. Code, where impri- 
sonment is imperative and fine is optional, whip- 
ping can only be given in addition to imprison- 
ment or in addition to imprisonment and fine, 
but not in addition to fine alone. If, however, 
whipping is inflicted as an alternative punish- 
ment, no other punishment is to be added. {Ba U 
and Mackney, JJ,) Emperor v, Abdul Man. 
13 Rang. 115=157 I.C. 244=8 R.R. 90=36 
Cr.L.J. 1129=1935 Cr.C. 845=A.I.R. 1935 
Rang. 219 (2). 

WIDOW. 

See (1) Adverse Possession. 

(2) Hindu Law— Maintenance, Rever- 

sioner and Widow. 

(3) Limitation Act, Arts. 142 and 144 — 

Hindu Widow. 

(4) Mahomedan Law— Succession. 
WIFE. 

(1) Cr. P. Code, S. 488. 

(2) Hindu Law — Maintenance— Wife. 

(3) Hindu Law — Marriage. 

(4) Hindu Law— Partition — Female Sharer. 

(5) Husband and Wife. 

(6) Mahomedan Law — Marriage. 

WILL. 

See also (1) Hindu Law— Will. 

(2) Mahomedan Law — Will. 

(3) Succession Act. 

Absolute estate. See Construction. 
Administration . 

Adoption . 

Charge . 

Charitable endowment. 

Codicil . 

Conditional gift. 

Construction . 

Disposing power. 

Election. 

Executor . 

Genuineness . 

Joint tenancy. 

Legacy. 

Limited Estate. See Construction. 
Mahomedan Will. 

Operation of. 

Oral will. 

Oudh Taluqdar. 

Persona designata. See Construction. 
Probate . 

Probate Court. 

Procedure . 

Proof of • 

Religious endowment. 

Residua:^ beqaesf^ # 

Revocation.^ 
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WILL — ^Administration . 

Testamentary capacity. 

Test of. 

Trust. 

Validity of. 

Vested estate. See Construction. 

Administration. 

Enforcement of bequest — Effect of S. 307 

(2) (m), Succession Act. See Succession Act, 
(1925), S. 307 (2) («>. 53 All. 422=A.I.R. 

1931 All. 212. 

dministration — Foreign asset — Promisr 
sory^ note made in India but held in Europe — 
Pari of the estate. 

Where the debt was originally a European debt 
in that, it was entered in the testator's book in 
Zurich and the promissory note was held in 
Europe but on the death pf the testator the debt 
was discharged by the appointment of the debtor 
as executor under the will and his acceptance of 
the office. 

Held, that the debt being due from a person 
resident in India on a promissory note made in 
Calcutta, the debt became an Indian asset forming 
part of the estate of the deceased. {Buckland, 
J.) F. J. Eugster V. E. O. Gammeter. 37 
C.W.N. 531=147 I.C. 1160=6 R.P. 402= 
A.I.R. 1933 Cal. 820. 

Adoption. 

See also OupH TaluQdar, infra. 
—Adoption — Absolute estate^Words if dis- 
positive or descriptive — Provision in will for 
adoption — Whether inconsistent with the absolute 
nature of the widov/s estate. 

Where a person ill of body and wishing to 
make a will while he was in the enjoyment of his 
understanding wrote a will saying *lt is a long 
time since a division was made between me and 
my pangalis. They have no right whatever to 
my properties, namely, the iiouse, ground, jewels; 
ready money and all immovable and movable pro- 
perties and all the properties I have been enjoy- 
ing. But they have only to observe pollution but 
have no other rights. Therefore mfy wife J has 
the right to my properties and all the properties 
which I have been enjoying up to this time. No 
others have the least right thereto,” and then 
proceeded to confer on his wife the power to 
adopt. 

Held, that considering the last clause, in the 
light of the surrounding circumstances, it is vir- 
tuously a dispositive clause whereby the testator 
wanted to confer an absolute estate in his pro- 
perties on his widow. L.R. 57 I. A. 282=59 
M.L.J. 437 (P.C.). The giving of an authority 
to the widow by a will to adopt is not necessarily 
inconsistent with conferring on her an absolute 
estate. (Curgenven and Sundaram Chetty, //.) 
Jeevakore Bhai V. Krishnadoss Paramanandat 
DOSS. I.R. 1932 Mad. 637=139 I.C. 188= 

1932 M.W.N. 1002=36 L.W. 396=A.I.R. 
1932 Mad. 680=63 M.L.J. 242. 

Charge. , 

^’Charge-— Charge for annuities— Creation 

of. 

The fact that the incidents of various allow- 
ances payable by way of maintenance have been 
thrown on particular esta^- means diat th^se 
allowances are\o be paic oi^t of the prqfits of 


WILL — Conditional gift. 

the specified estates and constitute a charge oh 
those estates. (Bisheshzvar Nath and Rasa, //.) 
Hunter z/. Nisar Ahmad. 8 Luck. 168=1. R. 
1933 Oudh 194=143 I.C. 692=9 O.W.N. 
900=A.I.R. 1932 Oudh 336. 

Charitable endowment. 

See also Residuary BeQuest and Religious 
Endowment, infra. 

^diaritable endowment — Bequest for dhaf- 

math, dharmasala and for Sanskrit education. 
See Hindu Law — ^Will — Validity. 14 Lah..827. 

Charitable endowment — Conveyance of 

property or gift subject to- burdens. See Hindu 
Law — Religious Endowment. 35 L.W. 350= 
A.I.R. 1932 Mad. 589. 

Charitable endowment — Setting apart fund 

for benefit of poor family — Object sufficiently 
certain. See Trust— Validity of. 12 Pat. 708 
=A.I.R. 1933 Pat. 647. 

—Charitable endowment — Trust in favour 

of charities or only a charge on estate. See 
Hindu Law — Will. A.I.R. 1933 Mad. 204. 
Codicil . 

Codicil — Reference to subsequent codicil. 

Where the language used in the body of a will 
threw some doubt on the nature of the estate 
conferred by the testator on his wife, but the 
codicil stated in explicit terms that he had by 
the will declared his wife to be "permanent 
owner'^^ of the estate like himself, and he himself 
was admittedly the absolute owner of his pro- 
perty. 

Held, that this was the testator's own inter- 
pretation of the language used by him in his 
will, and this interpretation must be treated as 
authoritative and that the testator intended to 
bestow an absolute estate of inheritance upon the 
lady. {Sir Shadi Lai.) Rameshwar Bakhsh 

V. Balraj Kuar. 1935 A.L.J. 1133=1935 
O.W.N. 989=157 I.C. 888=8 R.P.C. 62= 
37 P.L.R. 666=37 Bom. L.R. 862=1935 A. 

W. R. 1302=40 C.W.N. 8=1935 M.W.N. 
1122=A.I.R. 1935 P.C. 187 (P.C.). 

Conditional gift. 

Conditional gift — Bequest with condition 

as to good character— Absolute property conveyed 
— Restriction on power of alienation — Effect 
See Succession Act (1925), S. 172. 1932 A. 

L.J. 564=A. I.R. 1932 All. 476. 

Conditional gift — Condition that if son 

marries nonrRoman Catholic, he shall forfeit in- 
heritance— Marriage with girl baptised on day of. 
wedding — Condition, if satisfied. 

Where a father executed a will bequeathing a 
certain property to his son and stating that 
should he form a matrimonial alliance with any 
but a Roman Catholic, he should forfeit hi^ 
inheritance and the son married a girl who was 
born a Buddhist and who only became baptised 
on the day of her wedding. 

Held, that the son has satisfied the condition 
imposed upon him by his father's will inasmuch as 
the girl was a Roman Catholic at the time of her 
marriage, even though she was ignorant of the 
most fundamental doctrines of the Catholic 
religion. (Ba U, J.) Gali Lope v. Ma In. 
7 B.:R. . 61=181 I..C. 518 (2). 
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WILL — Construction. • > WILL — Construction. 


—Conditional gift — Restriction on marriage 
— Condition if unreasonable. See Succession 
Act, S. 127. 59 Cal. 102=A.I.R. 1932 Cal. 
350. 

Construction . 

— —Construction — Absolute estate — Words if 

dispositive or descriptive. See Will — ^Adoption. 
A.I.R. 1932 Mad. 680=63 M.L.J. 242. 

Constructio.n — Absolute estate, 

A testator bequeathed property to his wife 
"with full power of transfer of every descrip- 
tion. ♦ ♦ ♦ ♦ she may sell any share or part 
of the land or the entire estate or she may make 
any other kind of transfer on the occasion of 
any suitable and proper necessity arising.” 

Held, that the earlier words conferred an 
absolute estate and the last clause was a sur- 
plusage. (Waeir Hasan, CJ, and Raza, /.) 
Rameshar Bakhsh Singh v, Balraj Kuar. 

9 O.W.N. 660=144 I.C. 199=1. R. 1933 
Oudh 39=A.I.R. 1932 Oudh 327. 

——Construction — A hsoluie estate — Restraint 

on alienation absolute, 

A will ran as follows: "After my death and 
that of my wife, my sons J and D with their 
heirs and representatives shall take in equal 
shares my movable and immovable property left 
behind. Out of the afore-mentioned immovable 
property, the southern portion, being the half 
portion belonging to the executant, is not par- 
tible. In case my sons J and D together with 
their heirs and representatives wish to occupy 
this portion, they are at liberty to do so. But 
in case they do not pull on amicably with each 
other and there arises conflict between them, then 
• D with his heirs and representatives should re- 
ceive Rs. 2,100 from J or his heirs and repre- 
sentatives on account of his half share in the 
dwelling-house, and should give up possession 
and occupation whereafter J with his heirs and 
representatives shall become the proprietor of the 
whole buildiilfe; and the aforesaid D or his heirs 
and representatives shall have no right or inter- 
est whatever. 

Held, that the superadded restraint was an abso- 
lute restraint on alienation and not merely par- 
tial and as such was invalid. {Rupchand Bilaram 
and Mehta, A, 7. Cs.) Hari Dayaram v. Jetho- 

MAL. 29 S.L.R. 321=158 I.C. 72=8 R.S. 
39=A.I.R. 1935 Sind 182. _ 

Construction— Absolute estate— Bequest by 

Hindu to wife. See Construction— English 

Will. 58 Cal. 77. 

—— ‘Construction — Absolute estate — Bequest to 
^fe — Gift over to daughter — Absolute estate conr 
f erred on wife, 

In construing a Hindu will it is not improper 
to take into consideration what are known to be 
the ordinary notions and wishes of Hindus with 
respect to the distribution of property. Where 
the testator began by saying. "I am the owner 
of the entire property whatever is present. My 
wife Mt. D is owner after my death. None else 
has any concern”, and at the end he said "This 
Will has been executed in favour of D, She 
shall be owner after me. None else has any 
concern”, but there was an intervening clause 


to the following effect, “I have also got two 
daughters P and V. My wife shall be owner 
after me. She shall be competent to betroth the 
girls. P and V shall be owners after me and my 
wife.” 

Held, that the intention and wish of the testa»* 
tor was that his widow should become full owner 
of the property bequeathed. (Broadway and 
Bhide, 77.) Parkash v, Chandar Parkash. I.; 
R. 1932 Lah. 493=33 P.L.R. 35=138 I.Ci 
365=33 P.L.R. 35=A.I.R. 1932 Lah. 215. 

Construction-^Absolute estate— ^Bequest by 


Hindu to his tvife — Evidence as to intention of 

testator, , . f 

The rule of construction enunciated m Snamsool 
Hooda V. Shevmkram, 2 I. A. 7 is still applicable 
in the case of wills by Hindus. Where however 
the testator who was not i^iuch influenced by 
orthodox notions made aii unqualified bequest 
of his entire property to his wife and it appeared 
that he had made provision for his other rela- 
tions and there was no provision made for the 
devolution of the estate after the wife. 

Held, that the intention of the testator was to 
confer an absolute estate on his widow and that 
the absence of words such as ‘malik* in the will 
was immaterial. (Bhide and Tapp, JJ.) Mohan 
Singh v. Mt. Gur Devi. 12 Lsih. 767 — 33 P . 
L.R. 196=1. R. 1931 Lah. 498=131 I.C. 738 
r=A.I.R. 1931 Lah. 728. 

C 0 nstruction — A bsolu te estate — C laus e s 


repugnant to it — If invalid. 

Where an absolute estate is created by a will 
in favour of the devisee, the clauses in the will 
which are repugnant to such absolute estate can^ 
not cut down the estate; but they must be held 
to be invalid. (Sir Shadi Lai.) Rameshwar 
Bakhsh v. Balraj Kuar. 1935 A.L.J. 1133 
=1935 O.W.N. 989=157 I.C. 888=8 R.P. 
C. 62=37 P.L.R. 666=37 Bom. L.R. 862=3 
1935 A.W.R. 1302=40 C.W.N. 8=1935 M.^ 
W.N. 1122=A.I.R. 1935 P.C. 187. 

Construction— Absolute estate— Devise of 

Interest according to Act I of 1869 — IntenUofi of 
testator— Guide to. _ 

In construing the provisions of a will, the 
Court may ascertain the dominant intention of the 
testator ; for that purpose it is legitimate to look 
to other provisions of the settlement, in order to 
see what is the vocabulary of the testator and 
how he expresses himself with regard to other 
matters. An Oudh Taluqdar, by his will, be- 
queathed certain villages to his son, S. R., in the 
following terms *. “Other villages and shares in 
villages entered in List IV given at the foot 
of this deed shall pass to the said S. R. and 
after him, to his eldest son under the rules of 
succession laid down in Act I of 1868/* 
HeldfihsA th^ devise in favour of S. R. ton: 
f erred on him an absolute right or property in 
the villages and shares /m villages comprised in 
List IV and not merely a life interest. (Lord 
Macmillan.) Kamakhya' Dat Ram v. KushaI 
Chand. 61 I. A. 145=9 Luck. 349=6 R.P. 
C. 112=3 ‘A.W.R. 403=11 O.W.N. 305=3 
1934 A.L.J. 299=38 C.W.N. 477=36 Bom. 
L;R. 399=39 L.W.#4i5=1934 M.W.N. 255 
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WILL — Construction . 

•=59C.L.J. 214=147 I. C. 1133=A.I.R. 1934 
P.C. 72=66 M.L.J. 294 (P.C.)* 

Construction — Absolute estate — Gift for 

life coupled with a general power of appointment. 

A gift for life coupled with a general power 
of appointment may sometimes be taken to indi- 
cate the gift of an absolute estate, (JVasir Ha>- 
san, C. J. and Raza, J.) Rameshar Bakhsh v. 
Balraj Kuar. 141 I.C. 199=1. R. 1933 Oudh 
39=9 O.W.N. 66a=A.I.R. 1932 Oudh 327. 

Construction — Absolute estate — Gift over — 

Validity of. 

A devise by way of a gift over in favour of 
the daughter's children after an absolute estate 
created in favour of the wife in the earlier part 
of the will must be rejected as repugnant to the 
absolute estate. {Wazir Hasan, J. and Raza, 
J.) Rameshar Bakhsh Singh v. Balraj Kuar. 
9 O.W.N. 660=141 I.C. 199=1. R. 1933 
Oudh 39=A.I.R. 1932 Oudh 327. 

Construction — Absolute estate — Meaning of 

zvords — 'Rasnashin' and 'Janashin' — Power to ap- 
point — Effect of. 

Rasnashin and Janashin are words of Persian 
language, meaning ‘successor’ and locum tenans. 
Both these expressions are intended to connote 
the same status and not two different characters, 
one of an adoptee and the other of an appointee. 
The word **muqarrar karen” is wholly inappro- 
priate to the act of adoption under the Hindu 
Law. It is singularly appropriate to denote a 
power of appointment. So if a testator has con- 
ferred on his wife a power to appoint a successor 
in those terms, it is only to emphasise the abso- 
lute estate conferred on her. It does not mean 
a mere permission to make an adoption as a 
Hindu widow. {Wazir Hasan, C. J. and Raza, 
J.) Rameshar Bakhsh Singh v. Balraj Kuar. 
9 O.W.N. 660=1. R. 1933 Oudh 39=141 I. 
C. 199=A.I.R. 1932 Otidh 327. 

— Construction — ^Absolute estate to widow — 

Gift over to named person — If void for as re- 
pugnant or uncertain. See Hindu Law — Well. 
68 M.L.J. 707. 

—Construction — Absolute ' estate — Absolute 
devise to zvife — Gift over to sister’s son of what- 
ever properties left after her death — Validity. 

A testator by his will directed that after his 
death his wife, on becoming sole heir to all his 
properties moveable or immoveable and all monies, 
etc., shall hold and enjoy the same and become 
entitled to make gift and sale and that whatever 
properties shall be left after her death shall vest 
in his sister's son who will be sole heir to the 
said properties. 

Held, the widow took an absolute estate and 
the gift over in favour of the sister's son was 
invalid ; and that the latter had therefore no locus 
standi to apply for letters of administration. 
(D. N. Mitter and PatterSon, //.) Bhupati 
Charan Basu V. Chandi Charan Basu Malli. 
156 I.C. 241=7 R.C. 696=39 C.W.N. 390 
=A.I.R. 1935 Cal. 154. 

— Construction — A bsolute interest — Restric- 

tion on alienation inter vivos. 

Where the only restriction imposed on the 
widow's right to deal with the immoveable pro- 
perty bequeathe^ to her' i,s a restriction on her 
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power of sale or disposition in her lifetime, and 
nothing is said as to what is to happen if the 
property remains unsold and there is nothing 
which expressly restricts her power to dispose of 
the property by will if not sold in her lifetime, it 
may be legitimately inferred that the testator 
intended to take away the widow's unrestricted 
right of alienation inter vivos, but it is difficult 
to infer anything more from these provisions. 
The devise is a devise of an absolute interest but 
with a limited restriction on alienation inter vivos 
annexed to it. In the event of alienation inter 
vivos only is the widow’s absolute interest cut 
down and if she retains the property throughout 
her life she is at the date of her death the abso- 
lute owner of it. Further, the provisions de- 
priving the widow of her absolute interest in the 
property in the event of her selling it are repug- 
nant to the devise or bequest itself and must be 
disregarded. {Harries, J.) Twallinc, In the 
goiods of. 1935 A.L.J. 1207=1935 A.W.R. 
1203=159 I.C. 989=8 R.A. 532=A.I.R. 
1935 All. 1042. 

Construction — Absolute estate — Power of 

alienation conferred to grantee — Gift over of 
zvhat may be left of the estate — Void for un- 
certainty. 

A testator bequeathed his properties to his wife 
on whom he conferred full powers of alienation 
and appointment. The testator also purported 
to make a gift over of what may be left of the 
estate at the time of her death. ' 

Held, that even if the gift over was not void 
as repugnant to the absolute estate, it was void 
for uncertainty. (Case-law referred.) {Wazir 
Hasan, C. J. and Raza, J.) Rameshar Bakhsh 
Singh v. Balraj Kuar. I.R. 1933 Oudh 39= 
141 I.C. 199=9 O.W.N. 660=A.I.R. 1932 
Oudh 327. 

Construction — Absolute estate — Bequest of 

— Restricted powers of will and gift — Power to 
mortgage, sell or lease — If prohibited. See 
Hindu Law — Will — BeQuest to wife. 1935 Q. 
W.N. 68=A.I.R. 1935 Oudh 1^8. 

Construction — Absolute estate — Use of 

word *fnalik\ 

Though the use of the word ‘malik’ imports an 
absolute estate, it is not a term of art and its 
real significance should be considered in the 
light of the setting in which it occurs. If there 
is nothing in the context to indicate a contrary 
intention, the word ‘malik’ certainly denotes full 
ownership; but it is consistent with a limited es- 
tate if it is controlled by other clauses in the 
will. {Niamatullah and Allsop, JJ.) Chhatar- 
PALi V. Kalip Dei. 160 I.C. 617=8 R.A. 636 
=1935 A.W.R. 1351=A.I.R. 1936 All. 50. 

Construction — Bequest by implication — 

Erroneous recital of intended legaey — Effect of — 
Bequest — When implied. 

Where a testator, in one part of his will, has 
recited that he had given a legacy to a certain 
person, but it does not appear that any such 
legacy has been given, the Court would take the 
recital as conclusive evidence of an intention to 
give by the will, and, fastening upon it, would 
give to the erroneous recital the effect of an ac- 
tual gift. But where the recital amounts only 
to a declaration that he supposes that a party has 
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an interest independent of the will, such recital 
is no evidence of an intention to give by the 
will and cannot be treated as a gift by iniplication . 
The distinction between the two cases is marked 
and obvious. {Costello and Lort Williams, JJ.) 
Satis Chandra Mukherjee v. Niladhri Nath 
Mukherjee. 160 I.C. 124=8 R.C. 408—39 
C.W.N. 237=A.I.R. 1935 Cal. 788. 

^••Construction — Bequest by implication — 

Recital of testator's erroneous impressioiv—N o 
gift by implication. 

Cl. (3) of the will ran as follows: “On my 
-demise my wife shall become full (absolute) 
owmcr of my entire moveable properties accord- 
ing to law. Consequently there is no necessity 
for any will in respect of the same also. The 
copyright in my books is reckoned among move- 
able properties”. The question was whether, on 
a proper construction of the will, there was a 
testamentary disposition of the copyright in the 
•books in favour of his wife. 

Held, that there were no words of gift in cl. 
(3). If a testator has, in one part of his will 
recited that he had given a legacy to a certain 
person but it has not appeared that any legacy 
•was given, the Court has taken the recital as con- 
clusive evidence of an intention to give by the 
will and given to the erroneous recital the effect 
of an actual gift. Where, however, the testator 
says that only which amounts to a declaration 
that he supposes that a party who is referred to 
has an interest independent of the will, such a 
recital is no evidence of an intention to give 
by the will and cannot be treated as a gift by 
implication. The present case falls under the 
latter class. The testator might have supposed 
that his wife would get an absolute title to the 
moveable propeities under the law and that may 
be erroneous but since he has actually made no 
gift, express or implied, the copyright in the 
.books formed part of the undisposed of residue. 

1 Hare 537; Jarman on Wills, 7th Ed,, pp. 597 
and 603, Rfef. (Roy, J.) Niladri Nath Mu- 
kherjee V. Satis Chandra Mukherjee. 152 I. 

C. 835=7 R.C. 320=155 I.C. 867=7 R.C. 
636=38 C.W.N. 604=A.I.R. 1934 Cal. 668. 

Construction — Contingent interest, vested 

interest and spes successionis — Meaning of. See 
Hindu Law — Will — Contingent — Interest. 

■59 Cal. 859=A.I.R. 1932 Cal. 600. 

Construction — English will— Bequest by 

Hindu to ivife — Absolute or limited estate — Pre- 
sumption. 

Where a Vernacular Will was to be construed 
due allowance must be made for shades of mean- 
ing not susceptible of exact translation. Where 
however the Will is in English no such conside- 
rations can arise. Where the testator said: 
“it is my will and desire and I direct that my 

wife S will get a legacy of Rs out of 

my estate if she survives me”. 

Held, that the wife who survived the testator 
took an absolute estate in the legacy and no 
question of presumption under Hindu Law arose. 
(Bucklcmd, J.) Pramathanath Sarkar v, 
SuPRAKASH Ghosh. 58 Cal. 77=1. R. 1931 
Cal. 616=132 I.C. 904=A.I.R. 1932 Cal. 

337 . 
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——Construction — Guida^tce — Value of other 
decisions^ 

In matters of construction of wills, decisions in 
other cases cannot afford sufficient guidance. 
(Guha and M. C. Ghose, //.) Provabati Debya 
V. SoROjiNi Devi. 36 C.W.N. 1015=142 I.C. 
95=1. R. 1933 Cal. 229=A.I.R. 1933 Cal. 
72. 

Construction — I nconsisten t clause — S ' ubject 

— Self-acquired property and ancestral property 
—Statement in preamble that former alone zvas 
dealt zvith. 

The preamble of a will declared that the testa- 
tor was making the will in regard to his self- 
acquired property and in the course of the will 
tl^ testator definitely and distinctly stated that 
he had no pdWer to make a will of ancestral 
plots of land. 

Held, that the Avill related only to the self- 
acquired property and that the testator did not 
make, or intend to make, (.»r believe he was 
making, a will in respect of ancestral plots; 
that a family arrangement consented to by all the 
members under which the ancestral plots were 
dealt with in the will as being in accordance with 
his wishes, was permissible as a transfer inter 
vwos; that the words, “that land too shall along 
with the muafi land devolve on the eldest branch 
of the family, etc.”, constituted a demise of the 
property by the testator. (Hilton, J.) Ranbir 
Chand V, JoDHA Mal. 6 R.L. 847=150 I.C. 
311=36 P.L.R. 71=A.I.R. 1934 Lah. 764. 

Construction — Familiarity of Judge with 

the language— Value of. 

It is true that familiarity with the language in 
which a will is written is a distinct advantage to 
the Judge construing it ; but care should be taken 
to avoid arbitrariness. Where the right con- 
struction depends not so much on the meaning 
of a word which has*i somewhat flutuating mean- 
ing but on the setting in which it occurs, logical 
deductions are of greater importance, and fami- 
liarity with the language in which the will is 
written does not make any appreciable difference. 
(Niamatullah and Allsop, JJ.) Chhatarpali, 
V. Ka!Lap Dei. 160 I.C. 617=8 R.A. 636= 
1935 A.W.R. 1351=A.I.R, 1936 All. 50. 

Construction — Limited estate — Use of 

zvord *maliV — Effect — Life estate to wife zvith 
contingent estate in favour of daughters — Inten- 
tion of testator — Rule of repugnancy — Applica- 
bility. 

The testator by his will provided as follows: 
“After my death my wife shall be owner (malik) 
of my estate and after the death of my wife, my 
daughters shall be the owners (malik) and they 
shall have the power of all sorts of transfer, gift, 
etc. Wherefore I have executed this will in the 
above noted condition so that it may serve as an 
authority and be of use at the time of need.” 
The will was scribed by a lawyer and was duly 
attested. 

Held, (1) that the word “unto” which the 
vernacular equivalent of the word “they” governs 
the person to whom reference has been made 
immediately before, namely the daughters and not 
the wife ^vho had been referred to in the first 
clause. The word “^d” used after the word 
“estate” takes the effect of a#full stop and th% 
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second clause should be read as a sentence by 
itself providing that after the death of the wife 
his daughters should be owners with full powers 
of transfer; 

(2) that the word ‘malik' in the context in 
which it has been used with reference to the 
wife means only the owner of a life-estate and 
not an absolute estate; 

(3) that the proper method of giving effect to 
the intention of the testator was to give effect to 
both parts of the will and not to give effect to 
the rule that the ultimate disposition in favour 
of daughters was invalid on the ground of re- 
pugnancy; and 

(4) that consequently the will conferred on the 
wife not only a life estate with a vested remaind^^r 
in favour of the daughters. (Raz^ and Beshesft- 
war Nath, JJ.) Swami Dayal v. Ramadhar. 

6 Luck. 715=1. R. 1931 Oudh 401=134 I.C. 
865=8 O.W.N. 566=A.I.R. 1931 Oudh 358. 

Construction^Limited estate— Gift over to 

sister*s sons — Inference. 

A Hindu will provided as follows : — “After my 
death my wife A shall have the power of gift 
and sale in all my immovable property which 
should remain unsold and undisposed of by me 
in gift in my lifetime. My wife A shall have 
power to adopt any boy she would like if she 
feels inclined to make an adoption with power 
to give him such property as she should like ; she 
has power to make such adoptions till my family 
is perpetuated. If she does not like to make an 
adoption my sister’s sons B and V should after 
her lifetime enjoy in equal moieties with power 
of gift and sale, they, their sons and grandsons 
in succession, i.e., from generation to genera- 
tion, such of the property which my wife should 
not have disposed of by gift or sale in her life- 
time.*' 

Held, that the widow toolk a limited estate 
under the will and the sister’s sons had a gift 
over. {Waller and Krishnan Pandalai, JJ.) 
Manumalilaswami V. Narayanaswami. I.R. 
1932 Mad. 548=138 I.C. 276=1932 M.W.N. 
798=35 L.W. 756=A.I.R. 1932 Mad. 489= 
63 M.L.J. 107. 

— ; Construction — Limited estate— Right of 

alienation limited to specified purposes and right 
to accelerate succession. 

The testratrix left a will in the following terms : 
“After my death, M and D (co-widows of testa- 
trix) shall be owners and possessors of my pro- 
perty and they will have power to sell and mort- 
gage for charity and maintenance. The power 
to manage and to transfer shall be only for 
charity and maintenance Whatever pro- 

property is left after expenditure on charity and 
maintenance will belong to S (a male collateral) 
as owner. If the two ladies, my successors, are 
pleased with S, they can give the property to 
him or do as they like.” 

Held, that the will conferred a limited estate 
on M and D with remainder to S, that the power 
of M and D to alienate was limited to charity 
and , maintenance and that a simple mortgage 
executed by them was therefore invalid and not 
binding on S. (Niamatullah and Rachhpal Singh, 
JJ.). Sansar Ci and z/.' Durga Dasi. 1933 
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A.L.J. 1436=149 I.C. 648=6 R.A. 940= 
A. I.R. 1934 All. 93. 

— ; Construction— Limited estate — Widow ict 

enjoy during her life "without hindrance** and the 
properties to he taken by another afterwards. 

Where the testator directed that his wife should 
take the property and enjoy them during her 
life “without any hindrance” and the properties 
were to be taken by the plaintiff on her death, 

Held, that though where a will contained clear 
dispositive words creating in the first instance an. 
absolute estate in favour of a person and also 
contained a further clause under which further 
interests are given merely after, or on the termi- 
nation of, that donee's interest, his absolute 
interest is not cut down and the further interests 
fail. In this case, however, the language used 
by the testator indicated clearly that he intended* 
to create only a life-estate in favour of his wife, 
with a gift over in favour of the plaintiff. {Rama- 
chandra Rao and Shankarmiarayana Rao, JJ.y 
Rama Rao v. Yamunabayamma. 12 Mys.L. 
J. 54=39 Mys.H.C.R. 658. 

Construction — Meaning of words — ‘Bangsa*. 

The word ‘hangsa* as used in a Hindu will 
means family and not merely lineal descendants. 
(C. C. Ghose, A.C.J. and Mitier, J.) Prasad- 
DAS Pal V. Jagannath Pal. 60 Cal. 538=6* 
I.R. (Cal.) 58=144 I.C. 894=37 C.W.N. 
181=A.I.R. 1933 Cal. 519. 

Comtruction — Persona designata — Bequest 

to adopted son — Adoption invalid — Reference to 
status as adopted son merely description of donee 
or motive of gift. 

The distinction between what is description only 
and what is the reason or motive of gift or 
bequest may often be very fine, but it is a dis- 
tinction which must be drawn from a considera- 
tion of the language and the surrounding cir- 
cumstances. The deed in question after making 
a declaration of the adoption of the donee by 
the testator mentioned that the said adopted son' 
was to remain in possession and occupation like 
a son, generation after generation, descent after 
descent after the death of the declarant of the 
entire properties . 

Held, that the reference to the status of the 
donee as an adopted son was merely a descrip- 
tion of the donee and not motive of the bequest 
and that the bequest was valid even if the adop- 
tion was invalid. 11 Cal. 463 (P.C.); Wilkin- 
soil v. Joughin, 2 Eq. 319, Rel. on; 28 All. 4^ 
(P.C.), Dist. {Wazir Hasan, C.J. and Nana- 
vutty, J.) Ali Bahadur Khan v. Hafiz Sami- 
ullah Khan. 9 Luck. 530=6 R.O. 429=148’ 
I.C. 692=11 O.W.N. 346=A.I.R. 1934 

Oudh 137. 

Construction — Persona designata — Bequesi^ 

to person named as adopted boy — Adoption in- 
valid— Bequest— If fails— If takes effect as per- 
sona designata. 

The widow of the last holder of an impartible 
zemindari took a boy in adoption, but being 
apprehensive that the Courts might ultimately 
hold that she was setting up a false authority 
to adopt she executed certain wills conveying to- 
that boy some properties which were at her dis- 
posal, the motive for the said wills being heir 
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affection for the boy himself and the desire to 
provide for him irrespective of the validity of 
the adoption/ 

Held, that the adopted boy took the properties 
as persona designata, and was entitled to them, 
even though his adoption be declared invalid. 
(Ramesam and Stone, //.) Navaneethakrishna 
Marudappa Thevar V. Collector of Tinnevelly. 1 
160 I.C. 647=8 R.M. 674=42 L.W. 875=1 
1935 M.W.N. 1001=A.I.R. 1935 Mad. 1017 * 
=69 M.L.J. 632. 

' Construction — Personal effects — Bequest j 

of personal effects in the room — Passrhooks in : 
draiver not included. 

The testator by his will created several lega- \ 
cies. One of the bequests was in following i 
words : ‘T bequeath my personal effects in my i 
room including pictures, roll-top desk and chiffo- I 
nier complete with their contents to my niece, ! 
Esther Phillips, wife of Nathan Phillips.” There | 
were in this drawer three pass-books referring to ' 
his deposit accounts nine promissory notes, ' 
all payable to order and not endorsed. 

Held, that the bequest was one of personal i 
effects. The mere direction to include the desk | 
with its contents did not intend so to enlarge ' 
the scope of the bequest as to include property i 
not within the term “personal effects”, the pass- ' 
books and promissory notes not being within the j 
description of personal chattels. {Lord War- i 
rigton of Clyffe.) Kenneth Dr Sola Joseph 

V. Esther Phillips. 6 R.P.C. 177=150 I.C. j 
225=1934 A.L.J. 591=40 L.W. 234=4 A. i 

W. R. 622=A.I.R. 1934 P.C. 125=67 M.L. ! 

J. 241 (P.C.). ! 

Construction^ Power — Power to sell pro .- 1 

periy conferred only for special valid necessity — | 
Sale as act of good management not competent, j 

Where a person’s powers under the will were | 
strictly restricted and he could not sell the pro- 
perty except for special valid necessity such as 
marriage of a daughter’s son, daughter’s daughter 
oY* other lawful expenses. 

Held, that that did not include a power to sell ! 
the property as “an act of good management”. | 
{Jai Lai and Monroe, JJ.) Lekh Raj v. Mt. i 
Mehtab Kaur. 147 I.C. 968=6 R.L. 475= 
35 P.L.R. 244=A.I.R. 1933 Lah. 861. 

- ■ ■ ■ Construction — Residuary clause — Scope of. 

Under the Indian law a residuary clause does 
not apply to property unknown to the testator. 
The law in this respect differs from the English 
law. 38 M. 1096, Foil. {Mitter and Hender- 
son, JJ.) SUBODHCHANDRA NiYOGI V. BhUBALIKA | 
Dasee. 149 I.C. 410=6 R.C. 580=60 Cal. 
1406=A.I.R. 1934 Cal. 356. 

Construction — Rules of — Intention — How 

gathered. 

The intention of the testator must be inferred 
fro'm what he actually wrote and not from what 
a Court thinks the testator intended to write. 
{Harries, J.) J. W. Twalling, In the goods 

of. 1935 A.L.J. 1207=1935 A. W.R. 1203 
=159 I.C. 989=8 R.A. 532=A.I.R. 1935 
All. 1042. 

- — C onstruction — Rules of — Rigid construe.- 

tion of English language to be avoided. 

Wills of people speaking a different tongue, 
trained in different habits of thought, and brought i 

Q. D.-Yi— 236 


WILL — Construction. , 

up under different conditions of life, though^ 
executed in the English language and character,, 
must not be interpreted by the application to theni> 
of a too rigid construction of the English langu- 
age. This rule must be particularly borne in 
mind if it appears that a rigid construction would' 
lead to consequences operating to confer benefits 
outside the scope of or directly opposed to the- 
scheme of distribution intended by the testator. 
{Lord Blaneshurgh .) Indira Rani v. Akhoy 
Kumar. 59 I. A. 419=37 L.W. 1=14 Pat.L.T. 
101=60 Cal. 554=1933 A.L.J. 382=35 Bom. 
L.R. 211=9 O.W.N. 1113=56 C.L.J. 423- 
=1932 M.W.N. 1301=1. R. 1932 P.C. 327 
=37 C.W.N. 153=140 I.C. 433=A.I.R. 
1932 P.C. 269=64 M.L.J. 48 (P.C.). 

— % Construction — Rules of — Rules formulated' 

for construction of English documents — Useful- 
ness of. 

“It is a matter of difficulty to determine from 
translations the true effect of testamentary instru- 
ments framed in the vernacular by persons with 
customs and habits of mind differing widely from’ 
the customs and habits of mind of testators in. 
England and it would be unwise to adhere too* 
rigidly to rules of construction formulated for 
the interpretation of instruments created in a 
different environment.” {Lord Tomlin.) Nisar 
Ali Khan v. Mahomed Ali Khan. 59 I. A. 
268=7 Luck. 324=9 O.W.N. 614=1932 A. 
L.J. 691=36 C.W.N. 937=36 L.W. 146= 
56 C.L.J. 36=34 Bom. L.R. 1299=1. R. 1932' 
P.C. 197=137 I.C. 539=36 L.W. 146= 
A.I.R. 1932 P.C. 172=63 M.L.J. 336 
(PC.). 

Construction — Rules of — Clear language. 

One cardinal principle in the construction of 
wills is that clear and unambiguous dispositive 
words arc not to be controlled or qualified by any 
general expression of intention. 24 C. 304, Ref. 
{Mukerji and GuhH, JJ.) Basanta Kumar 
Basu V. Lala Ram Sankar Ray. 59 Cal. 859’ 
=I.R. 1932 Cal. 540=138 I.C. 882=55 C. 
L.J. 205=A.I.R. 1932 Cal. 600. 

Construction — Rules of — Intention of tes- 
tator — TestatoPs own exposition of — Preference 
to he given to. 

When the meaning of an instrument is doubt- 
ful, it is a very good mode of getting at his mean- 
ing to see what he himself thought he had done. 

The testator, after describing all his proper- 
ties, said that “in respect of all this property I 
make a will according to the conditions below in- 
favour of my wife.” There were certain earlier 
clauses in the will, however, which lent colour to 
the view that only a restricted interest was con- 
templated. About eleven years later, the testa- 
tor had executed an ekrarnama in the nature of 
a codicil in which he said that by the earlier will 
he had constituted his wife **malik mustaqil*^ 
(permanent owner) and “that she has and will' 
have the same ikhtiarat malikana** (proprietor's 
powers) as he himself had. 

Held, the subsequent exposition by the testa- 
tor of his intention and his explanation in the 
codicil of the nature of the device contained in 
the earlier will should be preferred and that the 
wife tookf an absolute estate. {Wazir Hasan,. 
C. J. and Raza, J.) Rameshar Bakhsm Singh 
V. Balraj Kuar. 9’*0.W.1J. 660=141 I.C^ 
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199=1. R. 1933 Oudh 3»=A.I.R. 1932 Oudh 

327 

[See on Appeal 1935 P.C. 187.] 

Construction, — Rules of — All parts to he 

reconciled. 

In interpreting a will it is the duty of the 
Court to find out the intention of the testator. 
That intention is to be gathered from the lan- 
guage used by the testator, because it is the 
words used in the instrument, by which he has 
conveyed the expression of his wishes. The 
meaning to be attached to the words may how- 
ever be affected by surrounding circumstances 
and, when this is the case, those circumstances 
should be taken into consideration. The mean- 
ing of any clause in a will is to be collected ffom 
the entire instrument ; and all th^i parts of a \vill 
are to be construed with reference to each other 
and so as, if possible, to form one consistent 
whole. Where it is not possible to reconcile all 
the parts, the latter must prevail. {Sir Shadi 
Lai.) Rameshwar Bakhsh v. Balraj Kuar. 
1935 A.L.J. 1133=1935 O.W.N. 989=157 I. 
C. 888=8 R.P.C. 62=37 P.L.R. 666=37 
Bom.L.R. 862=1935 A.W.R. 1302=40 C. 
W.N. 8=1935 M.W.N. 1122=A.I.R. 1935 
P.C. 187 (P.C.). 

Construction — Rules of — Intention — Ascer^ 

tainment of. 

In construing the will, the object should in all 
cases be to ascertain from its wording the ex- 
pressed intention, and effect has to be given to 
the same. The intention has to be gathered from 
•the words of the entire will, taking them in the 
ordinary meaning, not overlooking the predilec- 
tion of the class to which the testator belonged. 
37 Mad. 199 (P.C.), Foil. {Guha and Lodge, 
JJ.) Sasanka Bhusan Chowdhury V. Gopi 
Bai.lav Mondal, 63 Cal. 385=8 R.C. 313= 
159 I.C. 437=A.I,R. 1935 Cal. 716. 

Construction — Rules of — Intention of tes- 
tator to be effectuated. 

That construction of the will should be adopt- 
ed, “which bespeaks a reasonable and probable in- 
tention, rejecting that which would indicate an 
intention unreasonable, capricious and inconsist- 
ent with the testator’s view as evidenced by his 
conduct and by the dispositions of his will which 
are not open to controversy." (Nanavutty, /.) 
Mahomed Azim Khan v. Raja Saiyid Mahomed 
Saadat Ali Khan. 136 I.C. 642=1. R. 1932 
Oudh 130=8 O.W.N. 349=A.I.R. 1931 

Oudh 177. 

Construction — Rules of — Intention of testa- 
tor — Two xmlls relating to separate properties. 

Where a testator left two wills one relating to a 
property within the jurisdiction of the Court and 
the other to property without, and both of them 
were executed within a few months of each 
other, the legal declaration of the intention of 
the testator must be gathered not from one 
document but by reading both the documents 
together. Douglas Menzies v. Umphalhy, (1908) 
A.C. 224, ref. (Patkar and Broomfield, JJ,) 
Ahronee Shemail V, Sheikh Ahmed Omer. 
135 I.C. 817=1. R. 1932 Bom. 129=33 Bom. 
L.R. 1056=A.I.R. 1931 Bom. 533. 

Construction— Rules of— Will to be con- 
strued as a wholr- 


WILLr^Construction . 

A will should be construed as a whole. A 
clause in the will in which th« words "permanent 
owner” occur, should not be taken as standing 
by Itself, rejecting the clauses which indicate 
the contrary on the ground that they arc repug- 
nant to the earlier clause or that they tnerely 
express pious wishes of the testator. {Niama- 
tullah and Allsop, JJ.) Chhatarpali v. Kalap 
Dei. 160 I.C. 617=8 R.A. 636=1935 A.W. 

R. 1351=A.I.R. 1936 All. 50. 

Construction — Rules of — Will to be con- 
strued as a whole. 

One of the elementary rules of construction is 
that the document to be construed .should be read 
as a whole. It is not permissible to single out 
one clause and to hold on the strength of it and 
without reference to other clauses that the interest 
conferred upon the Igatee was that of an absolute 
owner, and then reject other clauses which follow 
and which materially qualify the earlier clause, 
on the ground that they are repugnant to full 
ownership conferred by the earlier clause. {Nia- 
matullah and Rachhpal Singh, JJ.) Sansar Chand 
Durga Dasi. 149 I.C. 648=6 R.A. 940= 
1933 A.L.J. 1436=A.I.R. 1934 All. 93. 
Construction — Vested estate— -Estate con- 
ferred on sons — Contingency regarding their dy- 
ing issucless — Nature of estate. See Succession 
Act, S. 131 — ^Applicability. A.I.R. 1931 Cal. 
499. 

Constructiofu— Vested estate^ Bequest to 

daughters on death of testator and his imfe. 

A testator provided by his will as follows: 
"I have of my own accord given the ownership to 
all the four daughters in equal shares to be 
enjoyed by them after my death and that of my 
wife S.” The testator having died, 

Held, that property vested in the daughters and 
not in S, but they were entitled to possession and 
enjoyment only after the death of S, {S^utdi 
Lai, C. J. and Abdul Qadir, J.) Mt. Ghulam 
Jannat V. Rah mat Din. 15 Lah. 889=153 I. 
C. 33 (2)=7 R.L. 378=35 P.L<R. 450=A. 
I.R. 1934 Lah. 427. 

Construction— Vested estate— Enjoyment 

alone postponed. See Succession Act (1925), 

S. 119, 55 C.L.J. 420=36 C.W.N. 758. 

Construction — Vested estate — Possession 

postponed. See Succession Act (1865), Ss. 106 
and 98. A.I.R. 1933 Mad. 885=66 M.L.J. 
170. 

Construction — Vested or contingent estate 

— Presumption in favour of vested estates — 

Doubtful terms — Construction, 

“In construing devises, all estates are to be 
holdcn to be vested, except estates, in the devise 
of which a condition precedent to the vesting is 
so clearly expressed, that the Courts cannot treat 
them as vested without deciding in direct opposi- 
tion to the terms of the will. If there be the 
least doubt, advantage is to be taken of the cir- 
cumstance occasioning that doubt, and what seems 
to make a condition, is holden to have only the 
effect of postponing the right of possession. 
{Duffield V. Duffield, 4 Eng. Rep. 1334 at p. 1358, 
Foil. {Pandrang Row, J.) Visvanadhan v, 
Anjaneyalu. 158 I.C. 1083=8 R.M. 432= 
1935 M.W.N. 1119=42 L.W. 746=A.I.R. 
1935 Mad. 865. 
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Construction — Vested interest. See Hindu 

Law — ^WlLL — CONUNGENT INTEREST. 59 Cal. 859. 
Construction — Vested remainder — All pro- 
perties to he enjoyed by zvife withowi power of 
gift or sale and at death to be delivered to daugh- 
ter — Direction that wife*s funeral should- be per- 
formed by daughter and thereafter daughter and 
her children to be absolute owners — Nature of 
estate — Intention — Performance of funerals — If 
condition precedent ta vesting. 

The material portion of a will addressed to the 
testator*s wife ran as follows; “On my death 
all my moveable and immoveable properties you 
should keep in your possession and enjoyment and 
at the time of your death deliver possession 
thereof to my daughter Seshamma. During the 
time you are in possession of the estate you should 
not make a gift or sale thereof. You should 
spend the income accruing therefrom not for 
improper purposes but only for necessary expens- 
es. You should not only keep with you my 
daughter and my son-in-law and look after them, 
but also after your death your funerals should 
be got performed by my daughter and thereafter 
my daughter and the children to be born to her 
should enjoy the properties with powers of gift 
and sale as long as the sun and moon last.” 

Held, that the intention of the testator was to 
bequeath the estate to his daughter and her 
children after the expiration of the life estate 
which he intended his wife to enjoy. 

Held also, that the performance of the funeral 
ceremonies could not be construed as a condition 
precedent to the vesting of the estate in his 
daughter and her children. 38 Cal. 468, Foil, 
{Pandrang Row, J.) Visvanadhan zk Anjank- 
YALU. 158 I.C. 1083=8 R.M. 432=1935 M. 
W.N. 1119=42 L.W. 746=A.I.R. 1935 

Mad. 865. 

Construction — ^Will or conveyance or deed 

of adoption — Document stating adoption and 
registration of adoptee in the Revenue records 
and bequeathing entire properly — No adoption in 
fact — Registration in wrong book — If takes 
effect as will. See Deed— Construction — Will 
•OR Adoption deed or conveyance. 58 I. A. 148 
<=•54 Mad. 440=A.I.R. 1931 P.C. 109=61 

M. L.J. 91 (P.C.). 

— Construction — ^Will or settlement — Revoca- 

bility — Reservation of life-estate — Effect of. See 
Deed — Construction — Will or Settlement. A. 

I.R. 1933 Mad. 492=64 M.L.J. 650. 

Disposing power. 

Disposing power — Presumption — Disposi- 
tion of after-acquired property — Property *now* 
owned. See Succession Act, 1925, S. 90. 28 

N. L.R. 255=A.I.R. 1932 Nag. 163. 

■ — ■■ D isposing power — Will in favour of de- 
fendants relating to properties sold by. testator — 
Declaratory decree obtained by plaintiff that his 
rights are not affected by sale after demise of 
vendor— Effect of. 

The plaintiffs, who had obtained a declara- 
tory decree that a certain sale effected by one X 
could not affect their reversionary rights after 
the demise of X, sued for possession. The de- 
fendants resisted the suit basing their claim on 
a will executed in their favour by X. 


WILL — Executor. 

Held, that so far as the will of X is concerned 
with regard to the properties dealt with in the 
declaratory decree, the defendants' plea was of 
no avail as the will could not convey anything 
to them for the simple reason that X^ had no 
interest left to convey after making the sale, and 
that the plaintiffs' suit must, therefore, be decreed. 
(Dalai, C. J. and Sawhney, .J.) Badar Din v. 
Abdullah. 37 P.L.R.J. & K. 29. 

Election . 

Election — Doctrine of — Limits of. See 

Succession Act (1925), S. 180. 60 Cal. 1406= 
A I R. 1934 Cal. 356. 

Executor . 

Executor — Administration of assets — 

Ohiission to include debt. 

Where assets come to the hands of .m execu- 
tor after probate has been granted, which are 
not included in the affidavit of assets, a further 
sum is payable by way of duty and that debt can- 
nc^t be deemed to have been comprised in the 
original grant. (Buckland, .1 ) F. J. Eugster 
v. E. O. Gammeter. 147 I.C. 484=6 R.C. 
343=37 C.W.N. 531= A. I.R. 1933 Cal. 
820. 

Executor — Appointment of receiver by 

Court— Rules governing. 

The general principle is that tlie Court does not 
as a rule appoint a receiver as against executors 
whenever they have obtained probate, unless 
there is gross misconduct or mismanagement or 
waste on their part. If they are rightly in pos- 
session and there is no dispute as to their title 
they will not be replaced by the Court Receiver 
except on very strong grounds. Their appoint- 
ment itself shows that the testator had confidence 
in them and the Court gives effect to the ex- 
pression of the confidence reposed in parties by 
one who knows them^best. (Wadia, J.) Pandu- 
RANG Shamrao V. Dwarkadas Kalliandas. 6 I. 
R. (Bom.) 161=146 I.C. 621=35 Bom.L.R. 
700=A.I.R. 1933 Bom. 342. 

Executor — Authority to act — Grant of pro- 
bate. See Succession Act, Ss. 213 and 214. 35 
Bom.L.R. 700=A.I.R. 1933 Bom. 342. 

Executor — Authority to employ agents — 

Delegation of fiduciary character 

The mere fact that executors arc authorised 
under the will to appoint servants and agents 
will not relieve them of their ordinary liabilities 
as executors or empower them to delegate to 
others their fiduciary character. (Mukerji and 
Bartley, JJ.) Kanti Chandra Tarafdar v. 
Radharaman Sirkar. 150 I.C. 36=6 R. C. 
806=58 C.L.J. 271=A.I.R. 1934 Cal. 296. 

Executor — Authority to sell property — 

Necessity — Mere advantage if sufficient. 

The testator authorised the executors to realise 
the immoveable properties and invest the sale 
proceeds in authorised securities. Subsequently 
in a suit by the widow of the testator for en- 
hancement of her maintenance, the Court ordered 
that a certain house was to be set apart for her 
residence as distinct from the other immoveable 
properties and that it was not to be sold unless a 
necessity arose to do so. 

Held, that a mere advantageous offer by a person 
to Durchase such houa^ for a fair orice was not 
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a necessity, but that it could be sold only for a 
necessity which might arise under the will when j 
the trust mentioned in the will could not be car- 
ried out unless this property was sold out. (Sir 
Dinsha Mulla.) Bai Krishna Bai v. Framroz 
Edulji Dinshah. 1933 A.L.J. 697=1. R. 

1933 P.C. 101=142 I.C. 545=1933 M.W.N. 
379=37 L.W. 617=A.I.R. 1933 P.C. 118 
(PC.). 

—Executor — Borrowing for benefit of estate 
— Right of creditor against estate. See Debtor 
and Creditor — Executor. 35 C.W.N. 850=53 
C.L.J. 589=A.I.R. 1932 Cal. 182. 

■ -Executor — Direction to continue testator^s 

business — Debts incurred by executors— Estate 
of testator — Liability of. ^ 

Under a will the executors were asked to carry 
on the business of the testator, though on a re- 
duced scale, for the realization of outstandings 
for the purpose of winding-up of the business. 
The executors incurred debts in continuation of 
the business as directed. In borrowing, the 
executors were only acting according to the direc- 
tions of the will. 

Held, that the creditors could have direct re- 
course to the estate of the deceased, as the debts 
incurred in carrying on the trade in pursuance 
of the directions of the will will bind the estate. 
(Madhavan Nair, /.) Thirunavukkarasu Pan- 

DARAM V. PURUSHOTHAM LaKSH MIDAS & Co. 8 

R.M. 479=159 I.C. 266=1935 M.W.N. 1136 
=A.I.R. 1935 Mad. 890. 

— Executor — Duty of. 

Executors are bound to carry out the direction 
of the will. It is unseemly on their part to 
obtain probate of a will and then, instead of acting 
as ministers of the will of the testator, turn 
against his wishes and try to act in contravention 
of the directions of the tgstator. (Tyabji, /.) 
Balkrishna V. ViNAYAK. l.R. 1932 Bom. 
518=139 I.C. 594=34 Bom. L.R. 113=A.I. 
R. 1932 Bom. 191. 

■ E xecutor — Liability to accounts — Default 

of corcxecutor — Mutual liability for wilful de- 
fault. 

In an ordinary administration action an exe- 
cutor can only be charged for actual receipt by 
himself or his agent, not for a default of a 
co-trustee. But if the statement of claim alleges 
wilful default but the judgment at the trial gives 
no relief on that footing but does not dismiss 
the claim for that relief, the Court can, at any 
subsequent stage of the proceedings, upon evi- 
dence of wilful default, direct further enquiries 
and accounts on that footing, (Mukerji and 
Bartley, //.) Kanti Chandra Tarafdar v. 
Radharaman Sirkar. 58 C.L.J. 271=150 
I.C. 36=6 R.C. 806=A.I.R. 1934 Cal. 296. 

Executor — Majority authorised to act — 

Right of minority. See Succession Act, S. 311. 
A. l.R. 1933 Sind 232. 

— - ' E xecutor — Mortgage executed by — Mort- 
gagee omitting to scrutinise will— Constructive 
notice. 

In the case of transfer by an executor there is 
an initial presumption that the transfer is valid 
qua the transferee and this is so until it is 
.established that tl^ executb^ was acting in breach 


WILL-r-Exccutor. 

of trust. From the mere failure of the mort-r 
gagee to scrutinize the will, it. cannot be inferred! 
that he has notice that the amount raised as loan 
is not necessary for the administration. (Ameer 
Ali. /.) Geetaranee De v. Narendrakrishna 
De! 60 Cal. 394=1. R. 1933 Cal. 510=144^ 
I.C. 137=A.I.R. 1933 Cal. 429. 

•Executor — Power of alienation — Restrtc* 


' i J. vj ^ 

tion by implication — Direction^ not to divide pro 
perty till sons attained majority. 

The mere fact that the testator intended that 
the property should not be divided till the minor 
sons of the testator attained the age of twenty- 
one years does not give rise to the inference' 
that the testator intended to impose any restric- 
tion on the power and duty of an executor to* 
make such disposition of the estate as is neces- 
sary to discharge the testator^s debts. (Patkar 
and Broomfield, JJ.) Ahronee Shemail v. 
Sheikh Ahmed Omer. 135 I.C. 817— l.R. 
1932 Bom. 129=33 Bom. L.R. 1056— A. l.R. 
1931 Bom. 533. 

Executor — Powers — Compromise of suit 


disputing will. . 

In the absence of any restriction upon the^ 
[)owcr of executor, he is perfectly competent to- 
:ompromise the suit disputing the will by agree- 
ing to the creation of a maintenance charge on 
the estate of the deceased in favour of the con* 
testing widow. (Khaja Mohammad Noor onA 
Dhavle, JJ.) Sabitri Thakurain v. Mrs. 
F. A. Savi. 12 Pat. 359=6 l.R. (Pat.) 17' 
=145 I.C. 1=14 Pat. L.T. (Sup.) 1=A.I.R. 

10^-^ Paf 306. 


Executor— Power of— Direction to carry 

on business — If confers power to mortgage im- 
movable property. 

A testator carried on the business of printer 
publisher and bookseller ; he had also certain 
house properties including an ancestral house. 
He executed a will which inter alia contained ^ 
direction that his executors should carry on his. 
business. The executors took over 'the business- 
and the properties, and for the purpose of opening 
a new branch executed a mortgage of the house 
properties, and another mortgage of the business. 
The evidence showed that the testator pooled ali 
his liquid funds together and mixed up the 
accounts of his property with those of his busi- 
ness taking the expenses connected with both 
from the common fund. 

Held, that the direction in the will conferred 
on the executors authority to mortgage his pro- 
perties for the purpose of the business. (Lori 
Williams and Jack, JJ.) Suneelkumar v. 
Shishirkumar Kar. 62 Cal. 552. 


Executor— Right of suit— Probate if ai 

condition precedent. See Succession Act, S. 213. 

61 Cal. 1081. 


— Executor — Suit by one executor against 
another — Maintainability — Deed of release im 
favour of one executor by another — Whether 
extinguishes other executoPs debt. 

One executor may sue another. Where an< 
executor happens to be the debtor of the estate, 
the release executed in his favour by another 
executor cannot be relied on to show that the* 
debt had ceased to exist. (Buckland, /.) F. J.. 
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Eugster V, E. O. Gammeter. 147 I.C. 484= 
6 R.C. 343i=:37 -C.W.N. 531=A.I.R. 1933 
•Cal. 820. 

Executor — Termination of duties— Wher 
iher becomes functus officio. 

There is no question of an executor being 
functus officio. Where he has no duties to per- 
iorm and the estate has been made over to bene- 
ficiaries, he may be said to be functus officio^ in 
^ certain sense, but he has not on that account 
divested himself of his office, so that if occasion 
arises for him again to assume the role of exe- 
cutor, he can do so. (Buckland, /.) F. J. 
■Eugster V, E. O. Gammeter. 147 I.C. 484 
=6 R.C. 343=37 C.W.N. 531=A.I.R. 1933 
Cal. 820. 

Genuineness. 

—Genuineness — Presumpion as to — Power of 
adoption contained exercised publicly and without 
objection — Existence of will known for long time 
— Inference. 

Where a will executed by a person has been 
publicly produced twenty-three years before the 
death of his widow, and it appears to have been 
attested by witnesses of evident respectability, 
and this widow, in pursuance of a power of adop- 
tion contained therein, has taken a boy in adop- 
\tion 17 years before her death, — the adoption 
having taken place with great publicity and for- 
mality and without any objection by the members 
of the family — there arises a very strong pre- 
sumption in favour of the genuineness of the 
will. The fact that the will was not registered 
or that it did not contain any express provision 
for the widow in the evept of the testator leaving 
a son natural or adopted during his lifetime, or 
-that the will was not registered will not lead to 
any inference adverse to its genuineness, as 
these circumstances are not unusual. {Lord 
Thankerton.) B as ant Singh v. Brij Raj Saran 
Singh. 156 I.C. 864=1935 O.W.N. 759= 
1935 A.WTR. 879=8 R.P.C, 4=1935 A.L. J. 
•847=39 C.W.N. 1057=42 L.W. 231=62 I. 
A. 180=57 All. 494=37 P.L.R. 614=16 
Pat.L.T. 669=37 Bom.L.R. 805=1935 M. 
W.N. 768=A.I.R. 1935 P.C. 132=69 M. 
L.J. 225 (P.C.). 

Genuineness — Proof of — Evidence — Dif- 
ference in quality of ink — Inference, 

No inference for or against the genuineness of 
a will can possibly be drawn from difference in 
the quality of the ink especially where the will is 
a long document. (Fast AH and James, //.) 
Gayeshwar Prasad v. Mt. Bhagwati Kher. 148 
I.C. 5=6 R.P. 439=A.I.R. 1933 Pat. 612. 

« Genuineness — Non-registration — Infer- 
ence from signature not tallying with admitted 
signatures. 

Where a prior registered will was alleged to 
have been revoked by a later unregistered will 
but there was no reason why the later document 
was not registered though the registration office 
was only 3 or 4 furlongs from the house of the 
testator and the signature in the later document 
<lid not also tally with other admitted signa- 
tures. 

field, that the l^cr will set iip was not genuine. 


WILL — Mahomedan will. 

(Raea and Smith, JJ.) Abdul Bari Khan v. 
Nasir Ahmad Khan. 10 O.W.N. 201=150 
I.C. 330=6 R.O. 635=A.I.R. 1933 Oudh 
142. 

Joint tenancy. 

Joint tenancy — Proof — Bequest to widow 

and daug liter srin-law — Omission to ^ecify shares 
— Inference . 

Where property was bequeathed in favour of 
the widow of the testator and his daughters-in- 
law, but the will did not make any specification 
of their shares, 

Held, that the non-spccification of shares would 
not by itself be sufficient to establish a joint 
tejiancy. (Hasan, C.J. and Bisheshwar Nath, 
/.•) Deokali v. Ram Jag. 134 I.C. 1103=8 

0. W.N. 1008=1. R. 1932 Oudh 15=A.I.R. 
1931 Oudh 421. 

Legacy. 

— ; Legacy — Legatee taking property under the 

will — Right to ,set up title in conflict with. 

A person who takes property under a will, and 
not by inheritance, is bound by the terms of the 
will^ so far as they are valid, and cannot set up 
a title as heir under the ordinary rule of in- 
heritance. (Niyogi and Staples, A.J.Cs.) 
Bhimrao V. Punjab Rao. 18 N.L.J. 1=158 

1. C. 1042=8 R.N. 105. 

Legacy — ^Universal legatee— Liability for 

debts of testator. See Contract Act, S. 37. 

1935 O.W.N. 1031. 

■ — Legacy — Will set aside — Payments made 

by legatee — No charge for. 

Where the legatee has, in pursuance of the 
directions of the testator, made certain mainte- 
nance charges and the will itself is subsequently 
set aside as invalid, the alleged legatee cannot 
claim a charge on 4he estate for the payments 
made by him. (Nanavutty and Smith, JJ.) 
Abdul Qayum v. Abdul Rahman. 8 Luck. 
602=6 I.R. (Oudh) 160 (2)=146 I.C. 710 
=10 O.W.N. 844=A.I.R. 1933 Oudh 439. 

Mahomedan will. 

See also Oudh Taluqdar, infra. 

Mahomedan will— Absolute estate to wife 

— Intention of testator. 

Where there are no words in a will indicating 
the bequest of a restricted interest, the devisees 
are entitled to the whole interest of the testator, 
although the will does not use expressions of 
known legal import, such as malik (owner) or 
naslan bad naslan (generation after generation) 
or does not expressly confer power of alienation. 
The creation of a life estate does not seem to be 
consistent with Mahomedan usage and there 
ought to be a very clear proof of such an un- 
usual transaction. Where the testator describes 
all his three legatees as “my heirs” and as his 
heirs, they exhaust the whole of his estate both 
in taluqdar i and non-taluqdari property. That 
is a strong indication of his intention to confer 
an absolute estate. Where the subject-matter of 
the devise is “the remaining property, movable 
and immdvable of any kind which is owned and 
possessed by me” the bequest is absolute. Where 
according to the te^ms of tl« will the legatee^ 
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were to enjoy the benefits of the devised pro- 
perty and there was no restriction placed by the 
will as to the time or manner of enjoyment. 

Heldf that the bequest was absolute and it would 
make no difference that the bequest was, in lieu 
of dower, due by the testator to his wife. 56 

I. A. 372; 25 I. A. 77, Foil.; 17 W.R. 525 and 
56 I. A. 213, Ref. {Hasan, CJ., and Pullan, 
/.) Abadi Begam V, Mahomed Khalil Khan. 

6 Luck. 282=1. R. 1931 Oudh 305=132 I.C. 
753=7 O.W.N. 1010=A.I.R. 1930 Oudh 

481. I 

Operation of . | 

. ■■ -^Operation of — Execution on the eve of | 

journey—Automatic cancellation after return— 
Need for express language. , j 

The testator executed a will the opening words 
of which were as follows: “I am going to Delhi j 
for the darbar, therefore, I am writing the 
following conditions about my property. I hope, 
by the grace of God, such an occasion^ will not 
arise but strange is the course of time.” 

Held, that though the estator's contemplated 
journey was the occasion and probably the reason 
of his making the will there was nothing to in- 
dicate that the will was to cease automatically to 
be operative on his return. {Sir George Eownr 
des.) Tagannath Rao Dani v. Ram Bharosa. 
60 I. A. 49=1. R. 1933 P.C. 24=141 I.C. 
520 (2)=37 C.W.N. 321=1933 M.W.N. 117 
=16 N.L. J. 50=35 Bom.L.R. 230=37 L. W. 
349=57 C.L.J. 51=1933 A.L.J. 486=29 
N.L.R. 94=A.I.R. 1933 P.C. 33=64 M.L. 

J. 142 (P C ). 

Oral will. 

Oral will— Burden of proof. 

Where the defendants set up an oral will in 
support of their title, the onus is on them to 
establish the will and they will have to discharge 
it as they were propounding a will for probate. 
12 M.I.A. I and 58 I. A. 362, Ref. {Patkar 
and Tyabji, //.) Shcvappa Rudrappa v. Rud- 
RAVA Chanbasappa. 57 Bom. 1=142 I.C. 164 
=I.R. 1933 Bom. 181=34 Bom.L.R. 539= 
A.I.R. 1932 Bom. 410. 

Oral zvill—Proof of— Nature of evidence 

necessary. 

Only the clearest and most cogent proof should 
be accepted of a nuncupative will. He who rests 
on it is bound to prove with the utmost precision, 
the words on which he relies, with every cir- 
cumstance of time and place. The propriety of 
the contents of the alleged oral will does not 
make it any the less necessary for the Court to be 
*on its guard and to scrutinise closely the evidence 
of execution. 62 M.L.J. 23 (P.C.), Ref. 

(^Curgenven and Sundaram Chetty, JJ.) Rama- 
NUJACHARYULU 7'. N.\rasamma. 1933 M.W.N. 
1118. 

Oral zvill—Proof of— Nature of evidence 

necessary — Declaration of intention to make a 
xvill—Sufficiency of. 

The onus of establishing an oral will is always 
a very heavy one. It must be proved with the 
utmost precision and wdth every circumstance of 
time and place. A declaration of testamentary 
intentions to which effect ivas to be given by a 
written will intendl'd to Aiortfy executed can- 


not be regarded as an oral will. Unless it is 
shown that the declarant, feeling he would not 
survive to make a written will, made a fresh 
declaration of his testamentary wishes with the 
intention of making an oral will, it cannot be 
inferred from the mere expression of the decla- 
rant's wishes that there was the necessary animus 
testandi or intention that the oral declaration 
should itself operate as a testamentary disposition 
of the declarant’s property. 12 M.I.A. 1 at 
p. 28, Ref. (^iV John Wallis.) Venkat RaO' 
V. Namdeo. 58 I. A. 362=1. R. 1931 P.C. 
247=133 I.C. 711=36 C.W.N. 83=1931 A. 

L. J. 1131=14 N.L.J. 158=35 L.W. 769= 
8 O.W.N. 963=A.I.R. 1931 P.C. 285=62 

M. L.J. 23 (P.C.). 

Oudh Taluqdar. 

Oudh Taluqdar — Mahomedan Taluqdar — 

Will by — Poiver to adopt conjured on wives tn 
succession — Conditions as tg qualifications of boy 
and timd-limit — Effect — Meaning of sharayat-e- 
bala. 

A will of a Mahomedan taluqdar set forth that 
the testator had four wives and in case no wife 
had any issue then the first wife was permitted to 
adopt a son within two years of the death of the 
testator, that the boy to be adopted was to be a 
Sunni lad under ten years and was not to belong 
to a particular family; that if the first wife 
failed to adopt a son within the prescribed period* 
then the second wife was authorised within the 
space of two years to adopt subject to the “above 
conditions” * {sharayat-e^bala) .* If the second 
wife also failed to adopt then the third was em- 
powered to adopt. If she too failed, then the 
fourth was given power to adopt on conditions 
as above. 

Held, that the proper construction to be put 
upon the will was that if the first wife died after 
the death of the testator without making an 
adoption, then the second wife was at once to 
come into possession and become entitled to make 
an adoption within two years of her 'coming into 
possession subject to the condition that the boy 
was a Sunni lad under ten years of age and not 
belonging to the particular family. The phrase 
*sharayat-e-bala' may be taken to mean only the 
conditions relating to the qualifications of the 
boy and not also the conditions as to the time- 
limit for adoption. 15 LA. 127, Rel. on. {Nana- 
vutty, J.) Mahomed Azim Khan v. Raja Sai- 
YiD Mahomed Saadat Ali Khan. 8 O.W.N. 
349-136 I.C. 642=1. R. 1932 Oudh 130= 
A.I.R. 1931 Oudh 177. 

Oudh Taluqdctr — Will by-^Life estate — 

Power to, adopt in favour of zvidow of Maho- 
medan Taluqdar— Disclaimer of power— Effect. 

Where a Mahomedan taluqdar creatp under 
his will a life estate in favour of his widow 
with power to adopt, the widow is fully justified’ 
in law in refusing the life estate as well as the 
power to adopt, and where she so disclaims her 
right her estate is lost and the estate of another 
legatee entitled to succeed under the will is ac- 
celerated. (Naitctvutty, J.) Mahomed Azim 
Khan v. Raja Saiyid Mahomed Saadat Ali 
Khan. 136 I.C. 642=1. R. 1932 Oudh 130= 
8 O.W.N. 349=A.I.R. 1931 Oudh 177. 

Oudh Taluqdar — Will by — Npfnination of 

three success.ors in successiptf, each wifih fall 
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rights — Dominant intention — Scries of 'life-es- 

tates only. 

The will of a takikdar in Oudh provided for 
the succession in the following terms: — “Under 
S. 11 of Act I of 1869 I hereby appoint F, niy 
brother’s son, my executor and successor of this 
estate with all rights. . . F, after my lifetime, 
shall have like myself the very same powers with 
powers of succession and enjoyment as owner, 
provided he be alive. Similarly after his life- 
time, my son M shall, if alive, be his successor. 
He shall have the same powers as F. After the 
lifetime of M, H, another brother’s son, shall be 
his successor, provided he be alive. After all 
these three successors, the fit among the descend- 
ants of the successors shall succeed”, etc. 

Held, that the dominant intention of the testa- 
tor was that the property should pass to three 
persons in succession and thereafter to some one 
or more persons in a specified manner; such an 
intention was inconsistent with the idea of a 
series of absolute interests; the intention of the 
testator puld only be given effect to if each taken 
voluntarily denied himself the exercise of the 
power of alienation inter vivos or by will and 
that regarding the will as a whole, a series of 
limited or life estates only were conferred. 
{Lord Tomlin.) Nisar Ali Khan v. Mahomed 
Ali Khan. 59 I. A. 268=7 Luck. 324=1932 
A.L.J. 691=9 O.W.N. 614=36 C.W.N. 
9371=36 L.W. 146=56 C.L.J. 36=34 Bom. 
L.R. 1299=1. R. 1932 P.C. 197=137 I.C. 
539=A.I,R. 1932 P.C. 172=63 M.L.J. 
336 (P.C.). 

Probate . 

Sec also Proof of, infra. 

Probate— Application by executor under 

‘will — Representative character of proceeding — 
Death of applicant during pendency of pro- 
ceeding— Right of sons to intervene. See C. P. 
Code, O. 22, Rr 3 and 11 — Probate Proceedings. 
58 Mad. 340= A. I. R. 1933 Mad. 114=63 M. 
L J. «99. 

- ■ Probate — Caveat — Agreement to iKiithdraw 

— Fresh facts placed before Coj 4 rt — Pro'cedure. 

In a probate proceeding the Court cannot in- 
sist, because of the bargain between the parties on 
having a caveat discharged so as to prevent a 
person who desires to show that the testator 
never executed such a document from bringing 
such facts to notice at the time when the Court 
is considering the probate of the will. The Court 
can at the decree stage go into the question of 
grant of probate de novo. {Rankin, C. J. and 
C. C. Ghose, J.) Pashupati Mukerji v. Shi- 
talkumar Sarkar. 58 Cal. 699=1. R. 1931 
Cal. 679=133 I.C. 327=A.I.R. 1931 Cal. 
587. 

Probate — Conveyance of property zvithout 

title — Effect. 

Where it appeared that the testatrix had lost 
her right to the property, a will in respect of that 
property is a nullity. And when there is no will 
in the eye ot the law there can be no probate in 
respect of it. 

Semble: The case would be different! if some of 
the property bequeathed had belonged to the 
testatrix and some had not. {Wazir Hasan, C. 
J. and Roza, /.) Shri Maharaj Nandeshwar 
Maqadeojx V , Munni. 142 I.C^ 293 (1)=I.R^ 
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1933 Oudh 100 (1)=9 O.W.N. 1078=A.I.R. 
1933 Oudh 84. 

—Probate — Grant of — Proof that few wills 

contain the real intention of testator. See Will 
—Proof of. A.I.R. 1933 Cal. 449. 

Probate Court. 

— Probate Court — Duties — Decision on ques- 

tion of title — Propriety. 

The function of the probate Court is to deter- 
mine what documents are testamentary and who 
is entitled to be constituted the personal repre- 
sentative of the deceased. The Court has no 
power to go beyond the terms of the will and 
decide a question of title which ought to be gone 
into in another Court. Thus it cannot go into 
the, question whether a gift over in the will is 
valid or not. fC. C. Ghose and S. K. Ghose, 
JJ.) SuDHiR Chandra Pal v. Uttara Sundari 
Pal. 6 I.R. (Cal.) 132=145 I.C. 684=37 
C.W.N. 435=A.I.R. 1933 Cal. 571. 
Procedure. 

Procedure — Matter if can be decided by 

originating summons — Calcutta High Court 
(Original Side) practice. See Practice — Origi- 
nating Summons. 52 C.L.J. 475=A.I.R. 
1931 Cal. 138. 

Procedure — English Law — A pplicabiliiy. 

Questions of probate law and procedure in 
India should be determined on an examination of 
the language of the relevant Indian enactment 
such as the (Succession Act) uninfluenced by 
any consideration of the previous state of the 
law or the English Law upon which the enact- 
ment is founded. {Shadi Lai, C. J. and Broad- 
zjoay, J.) Gadodia v. Raghubar Dayal. 13. 
Lah. 233=33 P.L.R. 542=1. R. 1931 Lah. 
766=133 I.C. 286=A.I.R. 1931 Lah. 746. 

— Procedure — Revocation of grant — Non- 
issuing of special citation — Party hazAng knoii^- 
ledge of proceedings-^Irregularity, 

If a person is entitled to special citation and 
such citation has not been served on him, the 
absence of such special citation would not of 
itself be sufficient to entitle him to require a 
will to be proved in his presence after it has once 
been proved in solemn form, if he was aware 
of the proceedings. Where the application is for 
revocation by such a person, the propounder will 
have to show that the objector was aware of 
the proceedings. {Mukerjee a/nd Miiter, JJ.) 
Sadafal Kanu V. Gadari Hajam. I.R. 1931 
Cal. 504 (2)=131 I.C. 856 (2)=35 C.W.N. 
58=A.I.R. 1931 Cal. 497. 

Proof of. 

Proof of — Beneficiary — Approval of tes>- 

tator. 

Where a will is propounded by the chief bene- 
ficiary under it, who has to take a leading part 
in giving instructions for its preparation, etc., it 
is necessary that the evidence should clearly prove 
that the testator approved the will. (C. C. 
Ghose, a/nd S. K. Ghose, JJ.) Sudhir Chandra 
Pal V. Uttara Sundari Pal. 6 I.R. (Cal.>' 
132=145 I.C. 684=37 C.W.N. 435=A.I.R. 
1933 Cal. 571. 

; — Proof of— Evidence— Duty to e.vamine at- 
testing witnesses. 

Where the signature of a will is disputed, the 
best evidence procuraUe that it was signed by 
the alleged testator sSbuld be fhrnished and the 
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attesting ytitnesses should be called or their ab- 
sence accounted for. (Srivastava and Zut^t- 
Masan, JJ.) Sheo Shankak v. Ram Dei. 10 
Luck. 569=154 I.C. 135=7 R.O. 445=1935 
R.D. 76=1935 O.W.N. 162=A.I.R. 1935 
Oudh 231. . . , 

Proof of — Execution — Admission of execuh 

tion to witnesses — Sufficiency — Law in Punjabi 

It is open to a testator either to sign the will 
in the presence of witnesses or to acknowledge 
the document to be his will in their presence. 
Uai Lai, /.) Bhagwan Singh v. Mt. Shiv 
Devi. 153 I.C. 244=7 R.L. 422=35 P.L.R. 
536= A. I. R. 1934 Lah. 689. 

Proof of — Execution — Markswoman — 

Statement put by writer — Validity. See Suggest 
SION Act (1925), S. 63 (a). <57 Mad. 979= 
.67 M.L.J. 721. 

Proof Off — Execution proved — Presump- 
tion, 

Although the onus of proving that the testator 
has a disposing mind lies on the propounder of 
the will, the initial presumption in the case of a 
will, which is natural and simple is that where 
■execution is proved, the testator did intend what 
he purports to have done by the will. {Cold- 
stream and Dalip Singh, JJ.) Fazal Dad v. 
Mt. Ghu'lam Sughra. 13 Lah. 219=1. R. 
1931 Lah. 825=133 I.C. 649=32 P.L.R. 782 
=A.I.R. 1931 Lah. 453. 

Proof of — Misrepresentation and fraud — 

Execution obtained. 

The health of the testatrix was far from .satis- 
factory due to mental and physical weakness for 
a long time. The executrix legatee under the 
will who had considerable influence over the 
testatrix falsely misrepresented to the testatrix 
and made her believe that she was heavily in- 
debted pecuniarily to her and got execution of 
the will in consideration ‘sf such pecuniary in- 
debtedness and help rendered to the testatrix. 

Held, that the will was procured by fraudu- 
lent misrepresentation which vitally affected the 
judgment of the testatrix and that probate should 
not be granted. Although the testatrix did know 
and approve of the contents of the will, the paper 
may be refused probate if it be found that fraud 
has been purposely practised on the testatrix in 
obtaining the execution thereof. {Mukerji and 
Miner, JJ.) Nabagopai. Sarkar Bahadur v. 
Sarala Bala Mitter. 6 I.R. (Cal.) 218—146 
I.C. 414=57 C.L.J. 71=A.I.R. 1933 Cal. 
574. 

■ ■ — - P roof of — Onus. 

Where a will is propounded, the onus probandi 
is on the party who propounds the will. He 
must prove that the will was duly executed, and 
that it was in existence at the date of the death of 
the testator. (C. C. Ghose and S. K. Ghose, JJ.) 
JOTiNDRA Nath Roy Chowdhury v. Raj Lakshmi 
Debi. 6 I.R. (Cal.) 97=145 I.C. 338=57 C. 
L.J. 8=A.I.R. 1933 Cal. 449. 

• P roof of — Onus. 

A Court of probate must first consider the 
question of the execution of the will. If the 
Court considers that the ‘due execution’ has been 
proved that in itself will amount ^o a finding 
that the testator with full knowledge of the 
• claims of his rejytions ujio^ his bounty with full 


WILL— Proof of. 

knowledge of the state of his properties and 
with full knowledge of every material circum- 
stance had executed the will. No doubt where 
the circumstances are such as cast suspicion upon 
the fact of the execution of the will the Court 
in examining the evidence bearing on that point 
will of necessity exercise the utmost vigilance 
and will insist upon the propounder removing 
all grounds of .suspicion that might exist. But 
it is not permissible for a Court of probate to 
consider aliunde the terms of the will, to consider 
whether the terms are generous or not, to consider 
whether the relations have been cut off alto- 
gether or not, and then to consider the due exe- 
cution of the will and hold that the onus had not 
been fully discharged by the propounder and to 
refuse to grant probate. (C. C. Ghose and S. K, 
Ghose, JJ.) Shyam Sundari Debanshi v. Kamal 
Kumari Dassi. 148 I.C. 33=6 R.C. 447=57 
C.L.J. 246=A.I.R. 1933 Cal. 769. 

Proof of — Onus — Application for probate — 

Propounder the principal beneficiary. 

Where on an application for probate of a will, 
it appeared that the testatrix, aged 70, had been 
suffering from diabetes for a long time, that for 
a few months before her death she was being 
looked after and tended and nursed by the pro- 
poundcr and his wife, it was the propounder him- 
self who procured the draft of the will, called 
together the witnesses, called in the Sub-Registrar, 
it was he and one of the attesting witnesses who 
were the only persons present at the time of re- 
gistration and upon the will itself it appeared 
that the propounder received the largest share of 
benefit under it. 

Held, that the [onus lay heavily on the pro- 
pounder to show that the testatrix was a free 
and voluntary agent capable of understanding the 
nature of the disposition and was a willing party 
capable of exercising her judgment in the mat- 
ter of the disposition that she was making. 
{Mukerji and Guha, JJ.) Surendra Nath La- 
HiRi V. Jnanendra Nath Lahiri. I.R. 1932 
Cal. 574=139 I.C. 237=55 C.L.J. 189=A. 
I.R. 1932 Cal. 574. 

Proof of — Onus — Will written by party 

taking benefit. 

The fact that a will is written by a party who 
took a benefit under the will is no doubt such a 
circumstance as might call upon the Court to be 
vigilant and jealous in examining the evidence in 
support of the instrument. Unless every sus- 
picion is removed, it might be improper to pro- 
nounce in favour of such a will. {Ferrers, J. C.) 
SiLviAN Reginald Walter Smith v. Ivan 
Harold Donald Smith. 147 I.C. 404=6 R.S. 
146=A.I.R. 1933 Sind 262. 

Proof of — Parol evidence — Admissibility 

after lapse of time. 

In order to support a will propounded, when 
it is proved by parol evidence only, that evi- 
dence must be of extreme cogency and such as to 
satisfy one beyond all reasonable doubt that there 
is really before one substantially the testamen- 
tary intentions of the testator. It is very diffi- 
cult after a great lapse of time to rely on loose 
statements based on the recollection of witnesses 
with regard to what was contained in a will 
made several years before the death of the tes- 
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tator. (Miticr and Henderson, JJ.) Brajabala 
Dhar V . Netyamayee Biswas. 150 I.C, 209! 
=6 R.C. 770=5^ Cal.L.J. 447=A.I.R. 1934 
Cal. 17. 

■ — Proof of— Quantum of evidence. 

When a Court is dealing with the question of 
proof of a will, it is entitled to insist upon sufli' 
cient proof to satisfy itself. If on hearing the 
witness the Court is satisfied about the will and 
afterwards before the decree is drawn up and 
perfected, the Court for any reason thinks that 
that evidence is not sulTicient and changes its 
mind as to the sufficiency of proof, it is open to 
the Court to say that the matter should be re- 
heard and further evidence received upon the 
question. (Rankin, C. J. and C. C. Ghoso, J.) 
l*ASHuiA'ii Mukherji V. Shitalkumar Saukar. 
58 Cal. 699:^1. R. 1931 Cal. 679==133 I.C. 
327~A.I.R. 1931 Cal. 587. 

Proof of — Suspicion — Application for proi- 

hate by executor having benefit-' Scnidiny hy 
Court. 

When executors propounding a will take a 
large and appreciable benefit thereunder, the 
•Court treats the will with suspicion of more or 
less weight according to the facts of each case 
and the onus lies on such an executor to prove 
to the satisfaction of the Court that the testatin* 
understood \vhat he did and that it was his will 
and no probate can issue unless the conscience 
of the Court is satisfied that the person pro- 
pounding the will had led sufficient evidence 
which on a close and careful examination en- 
tirely remove the suspicion. (IVadia, J.) Pandu- 
UANO Shamuao V. Dwarkadas Kaluiandas. 6 I. 
R. (Bom.) 161=146 I.C. 621=^35 Bom.L.R. 
700-A.I.R. 1933 Bom. 342. 

Proof of — Suspicion — Delay in obtaining 

probate if material. 

A testator executed a will by which he left his 
estate to his wddow for life, with remainder to a 


WILL — Religious Endowment. 

(C. C. Ghose and S. K. Gliose, JJ.) Jotindra 
Nath Roy Chowdhury v. Raj Lakshmi Debi. 
6 I.R. (Cal.) 97=145 I.C. 338=57 C.L.J. 
8=A.I.R. 1933 Cal. 449. 

Proof of — Unnatural contents. 

The extraordinary character of the contents of 
the will ought not to overbalance the direct or 
positive evidence as regards the execution ot the 
will. (C. C. Ghose and S. K. Ghose, JJ.) 
Jotindra Nath Roy Chowdhury v. Raj 
i Lakshmi Debi. 6 I.R. (Cal.) 97=145 I.C. 
.338=57 C.L.J. 8=A.I.R. 1933 Cal. 449. 

' Proof of — Unnatural ivill. 

A will cannot be treated as an unnatural one, 
sirnply because it disinherits the rcv(‘rsionary 
heirs. (Pazal .Ili and James, JJ.) Gaykshwar 
14iASAO V. M». JhlAiAVATI KuEU. 148 I.C. 5 
=6 R.P. 439=A.I.R. 1933 Pat. 612. 

Religioiir endowment. 

Religious endowment — Bequest for 'O'l’/t- 

gioics, educational or philanthropic purposes '* — 
Validity of. 

A clause ill will by a Hindu testator was to the 
elfcet, “as to (jiie-foiirth or onc-half share which 
may remain, my executors shall deposit the same 
at interest and utilise the interest for religious, 
educational or philanthropic purposes after me 
(for the benefit of my soul).'" 

Held, the words “religious, educational or phi- 
lanthropic purposes,” could only be construed as 
creating conjunctive or cumulative classes of 
objects and not conjnuctii'c or cumulative quali- 
fications for each of the objects specified, and the 
bequest was therefore invalid and not binding in 
law. 

field further, that the bequest being one for 
religions, among other, purposes, was bad as being 
too vague and uncertain. (Blackivcll, J.) Hari- 
1 'LAL V. Bai Manjoola. 160 I.C. 194=8 R.B. 
249=37 Bom.L.Rf 901=A.I.R. 1936 Bom. 


woman whom he had practically adopted as his 
daughter ayd her daughter. After the death of 
the testator, the widow entered into possession 
without obtaining probate of the will. On her 
•death, the testator’s sister’s suns claimed as re- 
versioners, whereupon the will was sought to be 
proved. It was contended that the will was open 
to suspicion as there was delay in the attempt to 
prove it. 

Held, that the widow, who would have suc- 
ceeded even under ordinary circumstances, had 
-every inducement to postpone proof of the will, 
so long as she was alive, because the proof of 
the will would involve payment of probate duty 
-on the value of the estate and hence the delay 
did not matter in this case. (Fad Ali and J nines, 
JJ.) Gaykshwar Prasad v. Mt. Bhacavati 
Kuer. 148 I.C. 5=6 R.P. 439=A.I.R, 1933 
Pat. 612. 

Proof of — Suspicion — Party benefited 

having induced. 

A wall procured by a party who is benefited by 
it is not void, but this circumstance forms a just 
ground of suspicion, against the document and 
calls upon the Court to be vigilant and jealous; 
and unless clear and satisfactory proof be given 
that the will contains the real intentions of the 
testator, such will will not be admitted to probate. 


■ --Ivcligiuiis endowment — Religious bequest — 

. Dcdic.ation of property to family idol. See 
' Hindu LAw—Kr-xinrous Endow m r: nt— Dedica.- 

, TION. 53 C.L.J. 421=A.I.R. 1931 Cal. 782., 

■ yReliqioits endowment — Brittis or allowance 
! to wife of spiritual guide— Trans fer ability of 
, interest conferred. 

I 'riic material clause in the will ran as follows: 

: hor the promotion of my spiritual w'dfare I 
. hcttlc, as fixed brittis or allowances, to be received 
I from generation to generation, Rs. 400 a year 

■ for the nij seva’ of K, wife of my spiritual guide 
i and one rupee a month for the *scba’ of the 
I temple of G.” 

I Held, that (i) the words “from generation to 
j generatimi” applied as well to the gift to K as 
j to Bic gift to the temple; (ii) the allowance was 
1 to be leccivcd by K. and her heirs either for their 
: personal use or for the worship of their deity but 
i in either case it was expressed to be for the 
I .spintiial benefit of the testator, so that the bcnc- 
I ficial interest was restricted to the line appointed 
; by the testator and would revert to the testator’s 
I heirs when that line came to an end; (iii) the 
I beneficial interest could not, therefore, be trans- 
I f erred. {•Richardson and Panton, JJ .) Bishnu 
I Ciiaran Si'n V . R.ADHA Bhusan Thakur. 58 
' C.L.J. 328. 


Q. D.-w»J-237 
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' -^Religious endoixmient — Void for uncer^ 
iainty — Provision appointing shehait. 

By one of the clauses in the will the testator 
directed that the number of shebaits shall always 
be five including the Secretary of the Subarna- 
banik Samaj. It appeared that the said com- 
mittee had always two secretaries. 

Held, that the appointment was void for un- 
certainty. {Panckridge, /.) Administrator- 
General OF Bengal v, Kumar Kartic Chandra 
Mullick. I.R. 1931 Cal. 740=133 I.C. 692 
=54 C.L.J. 57=A.I.R. 1932 Cal. 112. 

Residuary bequest. 

Residuary bequest — Bequest of partial in- 
terests in land — Subsequent residuary devise — 
Effect of. I ^ 

Even though a testator may have given partial 
interests in land by his will, a subsequent resi- 
duary devise passes the reversion of those lands, 
in spite of the fact that the residuary devise is 
of lands “not hereinbefore devised or disposed of” 
and there are directions or limitations which are 
not appropriate to the reversion in the lands pre- 
viously devised. 

A testator devised (cl. 21) “all the residue of 
all my real and personal estate” to trustees during 
21 years from his death to manage and then to 
pay out; he directed (cl. 23) that “the land in 
which I may be buried shall not be sold or mort- 
gaged (during lifetime of my sons) but shall be 
kept as a family burial ground” ; and also (cl. 24) 
that “the trustees shall call in all investments and 
sell by public auction the residue of my real 
estate and divide the net proceeds thereof among 
my sons.” 

Held, the devise of residuary real estate in 
cl. 21 or 24 included every interest in the testator^s 
real estate, which he had not effectively devised 
by other dispositions contained in his will and 
that even the burial ground referred to in cl. 23 
was covered by the residuary devise. {Lord 
Russell of Killowen.) Lim Teck Kim v. Wee 
Hum Soon. I.R. 1931 P.C. 113=34 L.W. 
244=131 I.C. 305=A.I.R. 1931 P.C. 171= 
61 M.L.J. 102 (P.C.). 

Residuary bequest — Charitable bequest — 

First two objects failing — Validity of. 

Where a testator by his will provided that after 
his death, the trustees should manage the pro- 
perties, pay certain legacies and “whatever pro- 
perties are left after deductions, the trustees 
should utilise the same in distributing brass 
(vessels) or in giving dinner to Brahmins and 
if any amount is still left in surplus, the same 
should be utilised in the sadavarta of Shukal- 
tirth,” 

Held, whether or not the direction to distribute 
brass vessels and to give dinner to Brahmins was 
charitable, the last few words created a good 
residuary bequest and if any of the previous gifts 
failed, the property in respect of which the gift 
failed fell into residue. {Beaumont, C.J. and 
Murphy, J.) Kalidas Damodar v. Ruksha- 
mani. 33 Bom.L.R. 1285=136 I.C. 168= 
I.R. 1932 Bom. 152=A.I.R. 1932 Bom. 108. 

Residuary bequest — Claim to estate under 

resulting trust on failure of bequest for trust — If 
claims under the will. 


WILL — Testamentary Capacity. 

Where a bequest by the testator of the residue 
of his estate in favour of a trust, which is con- 
stituted the residuary legatee under his will, fails 
on the ground of uncertainty, there is a resulting 
trust of residue to the heirs of the testator as 
an intestacy; and the persons who claim the 
residue by virtue of the resulting trust are not 
persons claiming under the will but de hors the 
will. {Ameer AH, J.) Vedabala Devi v. The 
Official Trustee of Bengal. 62 Cal. 1062=39' 
C.W.N. 1154. 

Revocation . 

Revocation — Deed not forthcoming — Pre^- 

sumption. 

Where the will is not forthcoming, the general 
presumption of law is that it must have been 
destroyed by the testatrix with the intention of 
revoking it. This presumption is however re- 
buttable. {IVadia, /.) George Anthony Har- 
RAS V. Millicent Spencer. 149 I.C. 251=6 
R.B. 346 (2)=35 Bom.L.R. 708=A.I.R. 
1933 Bom. 370. 

Revocation — Loss of document — Presump>'- 

tion. 

If a will traced to the possession of the deceased 
and last seen there is not forthcoming on his 
death, it may be presumed to have been destroyed 
and that presumption would have effect unless 
there is sufficient evidence to rebut it. {Mitter 
and Henderson, JJ.) Brajabala Dhar v. Netya- 
mayee Biswas. 57 C.L.J. 447=150 I.C. 209 
=6 R.C. 790=A.I.R. 1934 Cal. 17. 

Revocation — Long delay — Effect — Proof 

of will in revocation proceeding. See Succes- 
ciON Act, 1925, S. 263. 35 C.W.N. 568= A. I. 
R. 1931 Cal. 717. 

Revocation — Proof of. 

Where a duly executed will is alleged to have 
been orally revoked, the Court ought to insist 
on very clear, cogent and consistent proof of the 
revocation and on the evidence being most pre- 
cise as to time and place. {Ramachandra Rao 
and Shankaranarayana Rao, JJ.) Rama Rao v. 
Yamunabayamma. 12 Mys.L. j. 54=39 Mys. 
H.C.R. 658. 

Testamentary capacity. 

Testamentary capacity — Burden of proof 

— Princip les form ulated . 

(1) Generally speaking, the law presumes 
sanity, and where the will is not challenged, it is 
enough for the purpose of establishing the will 
that it was duly executed by the testator, that he 
was not a minor and was otherwise capable of 
making a will under the law by which he was 
governed. (2) If the testator's sanity is dis- 
puted, the burden of proof lies upon the person 
propounding the will to prove affirmatively that 
the testator was of sound mind at the date of 
its execution, and that he knew, understood and 
approved of its contents. 7 Bom.L.R. 175, Ref. 
(3) If the insanity of the testator before the 
date of the will is once established, the burden 
of proof lies on the person propounding the will 
to show that it was made after the testator's re- 
covery or during a lucid interval. If, however, it 
is not established, or habitual insanity does not 
exist, the burden of proving actual insanity at the 
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WILL — Testamentary Capacity. 

date of the execution of the will shifts to the 
person impeaching jthe will. (4) If the person 
propounding the will takes an appreciable benefit 
under it, that is an element of suspicion, of more 
or less weight according to the facts of each 
case, and the burden lies upon him to show that 
it is the will of the testator, and no probate can 
issue unless the Court is satisfied that the person 
propounding the will has led sufficient evidence 
which on a close and careful examination re- 
moves that suspicion. The same rule also applies 
to other circumstances which create suspicion in 
the mind of the Court. 2 M.P.C. 480; 32 Bom. 

L. R. 511 (P.C.) and 32 Bom.L.R. 1289, Ref. 
(5) If there is sufficient evidence to displace the 
suspicion, and the will has been made and is ap- 
parently in proper form, and the evidence of the 
attesting witnesses is trustworthy, it does not lie 
in the mouth of any party to say that the testator 
ought not to have made such a will, and to at- 
tempt to re-create another for him. 18 Bom.L. 
R. 408 (P.C.), Ref. (6) In order that a will 
may be found good it is not necessary that the 
testator should have been in perfect state of health 
and that his mind should have been so clear as to 
enable him to give coniplicatcd instructions for 
his will. It is sufficient if, when the will was 
read out to him and explained to him, when he 
reads it himself, he was capable of understand- 
ing that his instructions in the main had been 
carried out. 23 Bom.L.R. 1068, Ref. (IVadia, 
/.) Ganpatrao z'. Vasantrao. 141 I.C. 747 
(2)=I.R. 1933 Bom. 145^34 Bom.L.R. 1371 
c=A.I.R. 1932 Bom. 588. 

TeHamentary capacity — Menial weakness. 

To be such mental weakness as would be suffi- 
cient to constitute testamentary incapacity, such 
incapacity must be qua the will in question. {Mu- 
kerji and Mitter, JJ.) Naragopal Sarkar 
Bahadur z/. Sarala Bala Mittlr. 6 I.R. (Cal.) 
218=146 I.C. 414=57 C.L.J. 71=A.I.R. 
1933 Cal. 574. 

Testamentary capacity — Proof of. 

As regards the disposing mind the onus lies on 
the person who propounds the will. (Dalip 
Singh, /.) Shankar Das v. Mt. Dhan Devi. 

5 I.R. (Lah.) 78=145 I.C. 241=A.I.R. 
L933 Lah. 53. 

Testamentary capacity — T cstator suffering 

from tuberculosis. 

Where the testator, who w^as suffering from 
tuberculosis and who died the next day after the 
making of the will, was shown to have gone him- 
self to the petition-writer’s place for preparation 
of the will and then to have appeared before the 
Sub-Registrar and presented the will for registra- 
tion in the usual manner, it could not be held 
that he was not possessed of sufficient mental 
capacity on that day to make a will, although he 
was then very weak and emaciated and suffered 
from cough. (Bhide and Rangi Lai, JJ.) Amir 
V. Mt. Jallan. 6 R.L. 641=148 I.C. 1205 (2) 
c=A.I.R. 1934 Lah. 628. 

Test of. 

Test of. See Deed— Construction— Will 

or Settlement. A. I.R. 1933 Mad. 492=64 

M. L.J. 650. 


WILL — Validity of. 

Trust. 

Trust — Trust for works of public utility 

and helping individuals and families in distress — 
If void for uncertainty — Effect of invalidity — Re- 
sulting trust to heirs. 

A testator, after making certain bequests in his 
will, made a trust, placing the trust in the posi- 
tion of a residuary legatee, and after setting out 
the objects to be benefitted by the trust, pro- 
ceeded: “The Official Trustee — shall make ex- 

penses in works of public utility and for helping 
individuals and families in miserable circum- 
stances.'^ 

Held, that the bequest was void for uncertainty, 
and on failure of the same, there would be a re- 
suUing trust to the heirs of the testator. {Ameer 
Alt, J.) Veda^^la Devi v. The Official Trus- 
tee OF Bengal. 62 Cal. 1062=39 C.W.N. 
1154. 

Validity of. 

Validity of — Bequest for "pious acts * — 

Void for uncertainty. 

The testatrix after providing for certain pecu- 
niary legacies directed the balance of the surplus 
income to be spent on ‘pious acts* (Punyakarya) 
according to the discretion of the trustees. 

Held, that the residuary bequest was void for 
uncertainty. Case-law discussed. {Mitter, /.) 
Satkarhi Bhattacharya V. Hazarilal Khanna. 
I.R. 1932 Cal. 25=58 Cal. 1025=134 I.C. 
1065=A.I.R. 1932 Cal. 44. 

Validity of — Bequest to take effect in 

future — Interposition of life-estate — If prevents 
the remainder from vesting. 

The mere fact that possession of the estate be- 
queathed is to be given at a future time is not 
by itself a reason for coming to the conclusion 
that the estate was not to be vested at the time 
of the testator's death. The mere interposition 
of a life-estate will liot prevent the remainder 
from being a vested one. 12 Mad. 411, Dist. 
(Pandrang Rozv, J.) Visvanadhan v. Anjane- 
YALU. 158 I.C. 1083=8 R.M. 432=1935 M. 
W.N. 1119=42 L.W. 746=A.I.R. 1935 

Mad. 865. 

Validity of — Direction to pay debts includ- 
ing charities and subscriptions promised — Validity 
— Oral evidence to certain intended charities — 
Admissibility. 

A testator by his will directed: “I direct that 
all my debts be paid out of my estate in the first 
instance including the charities and subscriptions 
promised." 

Held, that the latter part of clause was void for 
uncertainty, that the words “including the chari- 
ties and subscriptions promised" could not be 
given legal effect to, that the legacies thereby 
given were invalid, and that the charities and 
subscriptions were not debts and could not be 
included in the category of debts or within the 
direction to pay the debts. 

Held further, that parol evidence could not be 
admitted for the purpose of ascertaining by en- 
quiry the persons to whom and the charities to 
which the testator had promised subscriptions. 
(Costello atiff Lort Williams, JJ.) Dinanath v. 
Hansraj Gupta. 160 I.C. 1056=8 R.C. 464 
=62 Cal. 190=A.I.Ii. 1936 Cal. 44. 

A A 
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WILL— Validity of. 

Validity of — ^Uncertainty’’ — Bequest to liv- 
ing son — Whether enures for subsequently born 
sons — Bequest subject to condition as to resi- 
dence. Sec Succession Act (1925), S. 112, 
Excep. 12 Pat. 708= A. I. R. 1933 Pat. 647. 

I- — Validity of — Undue influence — Onus of 

proof. 

Where the testatrix is an intelligent lady, the 
onus of proving that the will is brought about by 
fraud or undue influence is on the caveator. Where 
a will is made in favour of a person who is in a 
position of active confidence with the testatrix, 
it is the duty of the Court to scan the evidence 
of independent volition closely in order to be sure 
that there had been a thorough understanding of 
the consequences by her. (Mukerji and MtUer, 
//.) NaBAGOPAL SarKAR BAHiVDUR 7'. SaRALA 

Bala Mitter. 6 I.R. (Cal.) 218=146 I.C. 414 
=57 C.L.J. 71=A.I.R. 1933 Cal. 574. 

Validity of — Undue influence— Proof . 

Where the testator was looked after by the 
legatee who was his sister and by her husband 
and he had a desire to benefit them but he was 
not ignoring the legitimate claims of any one 
else, it cannot be said that the will was brought 
about by any undue influence. {Bhide and Rangi 
Lai, JJ.) Amir v. Mt. J Allan. 6 R.L. 641= 
148 I.C. 1205 (2)=A.I.R. 1934 Lah. 628. 

Validity of — Undue influence — Proof of. 

It is not enough to show that the testator’s will 
was dominated by the propounder but it must be 
further shown that the influence was exercised 
on the particular occasion and the will was the 
result of that influence. (Mukerji and Mitter, 
JJ,) Rai Nabagopal Sarkar Bahadur v, Sarala- 
BALA Muter. 57 C.L.J. 71=6 I.R. (Cal.) 
218=146 I.C. 414= A. I.R. 1933 Cal. 574. 

Validity of — Undue influence — Propouuder 

taking benefit under will — Good faith — Burden of 
proof. See Evidence Act, S. 111. 61 C.L.J. 

304. 

WILLS ACT (ENGLISH 1837), S. 34— Will 
— Codicil confirming will — Effect of. .SVt’ Suc- 
cession Act, S. 73. A. I.R. 1931 P.C. 307= 
61 M.L.J. 340 (P.C.). 

WINDING UP. 

Sfif (1) Company— Winding up. 

(2) Companies .act (1913), Ss. 162, 174,202, 
207, ETC. 

withdrawal of appeal. Appeal- 

Withdrawal OK. 

WITHDRAWAL OF CLAIM. See C. P. CODE, O. 
21, R. 63. 

WITHDRAWAL OF COMPLAINT. See Cr. P. 

COPE S. 248. 

WITHDRAWAL OF PROSECUTION See CR. P. 

Code, Ss. 439 and 494. 

WITHDRAWAL OF SUIT. C. P. CODE, SS. 
11 and n5; O. 2, R. 2, and O. 23, K. 1. 

WITNESS. 

See(l) Cr P. Code, S. 476. 

(2) Criminal Trial— Evidence. 

(3) Evidence— Witness. 

(4) Evidence act (1872), Ss. 118, i66. 

(5) Penal Code Ss. 499 and 500. 

WORDS AND PHRASES— “ Abadharita and 
dharjya”. B. T. ACT. S. 30 (^). 39' C.W.N. 1244. 
——Abadharita Jama — The words Abalhantci Jama 
have a signiftcanq' of the ffxpy of rental and mean fixed 


WORDS AND PHRASES. 

rent. KUMUD Nath Das Saha v, Kunjabala 
DaSSYA. 62 C.L.J. 67. 

* Access* meaning of. See EVIDENCE ACT, 

S. 112. 69 M.L.J. 868 (P C.). 

—“‘Access’ — Meaning of. See Evidence ACT, 
S. 112. 12 Rang. 243 = 66 M.L.J. 288 (P.O.). 



The word ‘Act’ when used in a statute is wide enough 
to Cover a judicial or quasi-judicial act. SECRETARY OF 
State for India v, Husenabu daudbhai. 33 
Bom.LR. 361- A.I.R. 1931 Bom,. 432. 

‘Acts’. See (t) C. P. CODE, S. 80. 

(//) BOMBAY DISTRICT POLICE ACT (IV OF 
1890), S. 80 (3) 

— ‘Adam Vasulf and ‘Adam Vasul’. 

'Adam Vasuli' may mean not realised or not realiza- 
ble w'hile 'Adam Vasul' means not realised. The former 
term is an incorrect grammatical variation of the latter. 
The former is sometimes used to ‘•ignify rent or other 
payment which is not realizable. ParabU NARAIN 
Singh Saheb Bahadur Iang Bahadur. I.R. 
1931 All. 395 (2) -16 RD. 505-131 1.0.666(2)-= 
1931 A.L J. 360-12 L.R. 174 (Rev ). 

'Adjoining" — New Zealand Municipal Corpora- 
tion Act (1920), 282 

The word “adjoining” as employed in S. 282 means 
“conterminous.” 6IR. (PC.) 20 = 146 1.0.179 = 38 
L.W. 626=1933 A.L.J. 1478=A.I.R. 1933 P.O. 216 
(P.O.). 

"Adjournment sine die”. 

“Adjournment differs altogether from dis- 

continuance. It is after all an adjournment, to a date 
not fixed at the moment. Menaka Bala DaSI v, 
fllRALAL Gobindalal. 37 O.W N. 683 = A.I.R. 
1933 Oal. 816. 

‘Agent’. See EVIDENCE ACT, S. 18, 

'“Agnate”. See HINDU Law— SUCCESSION— 

WORDS. 69 I.A. 173 = 36 0 W.N. 1073 = A.I.R. 1932 
P.O. 142 = 63 M.L J. 287 (P 0 ). 

"Agreement" and "bond" — Distincttcn, 

An “agreement” is a wider expression than a “bond” 
Raj BalamGIR, in the matter of, l.'St,, 1931 AIL 
605 = 1331.0. 167 = 1931 A.L.J. 608 = A.I.R. 1931 
All. 392(F.B.). 

—"Agriculture." 

Meaning of the term. CHANDRASEKHARA BHARA- 
THI SWAMIGAL V. UUKAISWAMI Naidu. 54 Mad. 
900 = I R. 1931 Mad 794 = 134 LO. 42 = 34 L W. 185 
= A.I.R. 1931 Mad. 659 = 61 M L J. 648. 

" Agruuliural rent" — Meaning in Burma. 

“Agriculluial rent’’ in Burma is used in the strictly 
accurate sen^e unlike in other provinces. It is money 
payable under a lease, that is to say, it is money payable 
under a contract. RAMAN ChetTYAR v, U Ba ThiT, 
A.I.R. 1933 Rang. 367. 

- “Agriculiurist” Meaning. See C. P. CODE, S. 60 

(1) (c), 8 O.W N. 1363. 

'Alienation' , 

The word ‘alienation* is dhtin'^t and different from 
‘partition’. 'I he latter is not included in the former, 
Khimanmal Sher Mahomed Khan. 25S.LB. 
430 = LR. 1931 Sind 87 = 1321.0. 471 = A.I.R 1931 
Sind 118. 

'Amla! 

Though the word ‘amla’ literally means materials, it 
is frequently used to indicate the house as it stands in as 
contrasted with the site. RAM SaHAI v, IMAMI, 1935 
A.L J. 772= A.I.R. 1936 All. 686. 
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■■■■ Anglo-lndtan. 

A person of mixed European and Indian decent, pio- 
fessing Christian faith and domiciled in India is an 
Anglo Indian. SarGON v. SahGON. 6 I R. (Nag.) 
110-146 I.C. 1034-A.I.R. 1933 Nag. 337. 

Amanat — Use in deed providing for payment of 

creditors — If trust. 

The use of the word 'amanat* in a deed by which the 
vendor kept certain moneys with the purchaser for pay- 
ment of debts does not nece^^sarily imply that a trust in 
favour of creditors was constituted. GURDIT SiNGH v, 

Chuni Lal. I R. 1931 Lah. 868 = 134 I.C. 100= 
32 P.L R. 876. 

And* as meaning or, 

A consent decree provided that *‘in default of pay- 
ment of two consecutive instalments by the Receiver and 
in breach of the terms in cl. {d)'* (as to insurance) exe- 
cution should be proceeded with. 

Held^ that the effect is that in default of payment of 
two consecutive in«-talments the plaintiff will be entitled 
to execute the deciee and in case of a breach of coven- 
ant to insure plaintiff will be similarly entitled to execute 
the decree. ( HANIjRA NA'IH BaGCHI z/. NaBAUWIP 
CHANnUA Dutt. I R. 1931 Cal. 494-131 I.C. 702 
= 34 0. W N. 9 -- 53 C.L. J. 329 - A.I R. 1931 Cal. 476. 

■ Annua/ val ue — Meaning. 

The phrase ‘annual value’ whether in Income-tax 
ActvS, or wheiever else it appears in connection with 
rating or taxation means the ‘-urn at which the property 
may reason al)ly be expected to let from year to year 

Chhunna Mal Salig ram V. Commissioner of 
INCOMETAX. Punjab. 32 PL.R. 617-IR. 1931 
Lah 433 = 13110. 193 = A.I R. 1931 Lah. 320(2) 
(F.B.). 

'Appeal*'. 

There is no definition of appeal in the C. P. Code, 
but theie is no doubt that any application by a party to 
. an appellate Court, asking it to set aside or revise a 
decision of a Subordinate Court, is an appeal within the 
ordinary acceptation of the term, and it is no less an 
appeal for purposes of limitation because it is irregular 
or incompetent. NAGI NDRA NATH DEY v SuRFSH 
Chandra DEY. 59I.A. 283 = 36 C W.N. 803 --A.I. 
R,1932P.C. 165 = 63 M.L J.329 (P.C ). 

'"Appf oval * and 'permission* — Difference between. 

Ordinarily in the first the act holds good until dis 
approved while in the other ca>e it does not become 
effective until permission is obtained. But permission 
subsequently obtained may all the same validate the 
previous Act. Shakir Husain v. Chandoo I.al. 
I.R. 1931 All 852 = 134 I C. 836 = 1931 A L J. 866 = 

A. IR. 1931 All 567 (F.B). 

A^rear of revenue. 

An arrear of revenue under the Oudh Rent Act means 
an arrear not from the point of view' of the Government 
but from the point of the persons who ought to have 

paid it. Nil Kani ha v. Suraj Prasad. I.R. 1931 
Oudh 113 - 130 I C. 65 (1) = 7 O. W N. 1089 = 14 R.D. 
667 -A.I.R. 1931 Oudh 32. ' 

■ ■ * At test a tier/. See T. P. ACT, (1882), S. 3, 

** Ait I ad*'. 

In common parlance the word “Aulad” connotes both 
the male and the female children. SaRDAR KHAN v. 
Aisha Bibi. 14 Lah 315-I.R. 1933 Lah. 81(2)= 
141 1 0. 440 - 34 P.L.R. 670 - A.I R. 1933 Lah. 197 
( 2 ) 

— — “ Avyavaha rika** 

Varied meanings of, set out. BaI Mani v. USAFALI 
Bhudar. 33 Bom.L.R. ISO- A.I.R. 1931 Bom. 229. 
— "Bakasht'* maltk or thircadar — Meaning of. See 

B. T. ACT, S. 120. 14 Pat. 824= 16 Pat.L.T. 484. 


WORDS AND PHRASES. 

— 'Bangsa*. 

The w’ord 'Bangsa* as used in a Hindu will means 
family and not merely lineal descendants. PraSADDAS 
Pal V. JAGANNATH Pal. 60 Cal. 638-37 C.W.N. 181 
-A I.R. 1933 Cal. 619. 

'Bed of river'*. 

The ‘bed of a river’ is a space between the banks 
occupied by the rivei at its fullest flow. ASHGAR ALI 
V Secretary of State 129 I.C. 416 = 63 C.L.J. 
229 = A.I.R. 1930 Cal. 764. 

“Bengalees” and “Bengalee Sunni Mohamedan 

worshippers” — Meaning of. See TRUST. 13 Rang. 
27. 

" Bhagt a**. 

The word “Bhagra” means the old bed of a river. 
Ram Subhag Rai v. Shed Sahai Rat. 14 L.R 172 
(R6v.)- 146 I.Ce796 = 17 R.D. 252- A.IR. 1933 All. 
376. 

Bhakti . 

Bhakti, or bhagti, means devotion or Icwing faith and 
involves the idea of God as a personal being. KaMLA- 
khan Tiwari Ramiagan Gosain. 14 Pat.L.T. 
415= A.IR. 1933 Pat. 449. 

i "Bila lagan**. 

I The word*- 'inla lagan* do not necessarily imply a 
I rent free grant but merely denotes that lent has not 
been fixed. {OakdeiiyS.M and Smithy J M.) SANTA 
Singh r Ram shanker Shukla. 14RD. 712, 

'British subject' . 

In the early statutes relating to India the words 
‘‘British subject” mean a subject of the King of British 
India. PHANINDRA CHANDRA SB.T, In the matter of, 
58 Cal. 919-133 I.C. 188. 

"B rot he? *’ — Meaning of — If half bt other include 

ed — Workmen's Compensation Act {VJJ/ of 1923), 
S.2{X){d\ 

The leim “brother in its primary sense means a bro- 
ther of the whole blood and it is only in a secondary and 
extended sense that the teimis deemed to include a 
brother of the half blood. Whether the term is to be 
taken in its primary or &%condaiy sen.'^e depends in each 
case upon the context. The term ‘minor brother’ in 
I S. 2(1) (</) of the Workmen’s Compensation Art does 
not include a minor half brother. {Page. C Das and 
Mating Ba, J J .) MaUNG KYAN, In the master of 9 
Rang. 46 = I R 1931 Rang. 168 = 131 I.C. 734 - 1931 
CrC. 669-A.IR. 1931 Rang 173. 

'Buildings* — Whether includes gas mams in 

public streets. 

The term ‘‘buildings*’ covets ccnstruUions such as gas 
mains under public streets. They should be regarded 
as immovable and can be taxed as immovable property. 
Montreal i.ight, Heat and Power consolida- 
ted r/. City of Outremont. I.R. 1932 P.C. 166 = 
136 I.C. 858(P.C.). 

Building mate? tals and furniture — If include 

electric fittings. 

Electric fittings in a house come under the category 
of “building material and furnituie,” MUNNA lAL 

V. Municipal Board, Jhansi. 67 All. 665-A.I.E. 
1935 All. 163. 

Bun gas. 

Bungas are hostels where pilgrims coming from various 
parts of India to pay a visit to the Golden Temple stay. 
These hosteh were founded by rich men, and were dedi- 
cated to the public as wakf property. There was ap- 
pointed in each bunga a custodian called bungai, Bungas 
are partly religious and partly charitable institutions and 
the oflfice of Manager may therefore be said to partake 
of the nature of a religi^ue office. ^ The duties of the 
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WORDS AND PHRASES. 

bungai is to read the Granth Sahib. His other duties 
are to look after the visitors and to take the proper care 
of the building COMMITTEE OF MANAGEMENT OF 

Gurdwaras, Amritsar v. Indar Singh. 16 Lab. 
117 » AIR. 1933 Lab. 1041. 

^“Business connection*'. See INCOME-TAX ACT 

(XI OF 1922), S. 42. 57 Bom. 619 = A.I.E. 1933 Bom. 
427. 

'By\ 

When time is given f )r the performance of any act 
till or by a certain date it inclu les that date also, so that 
an order dismissing a petition for non performance of 
that act on that date is without jurisdiction. 39 Mad. 
583 and 55 VI LJ 274, Foil. Chinniah CHETHAR v, 
Kumaraswamiah. 1933 M. W.N. 88 { l). 

■■■ •'Calendar month'\ ^ 

A “calendar month' means one of the twelve months 
or to which the year is divided according to the calendar, 
also the space of time from any day of any such month 
to the corresponding day of the next, as opposed to a 
lunar month of four weeks. GnanaprakaSaM PILLAI 
V. F. S. Vaz. 33 L W. 763 -A.I R. 1931 Mad. 352 
«60MLJ.293. > 

— "-'"•Carriage — Moto/" car. 

A motor car is a ‘carriage*. HtRA CHANd v. EM- 
PEROR. 1321.0. 694 = 32 Or.L.J. 946-^A.I.a. 1931 
Lab. 572. 

■Carrying on business. See C, P. CODE, S. 20. 

14 Lab. 42 = A.I.R. 1933 Lab. 11. 

'^'Casual vacancy.^' 

“A casual vacancy’* means a vacancy occurring by 
death, resignation or bankruptcy and not by elliux of 
time. SRINIVASAN v. WaFRAP SuBRAMANIA AIYAR. 
34 L W. 746 = 61 M.L J. 724. 


—'Caste question* — What is. See C. P. CODE, 

S. 9— Caste QUESTION. 56 Bom. 242. 

——Cause of action — Meaning. See C. P. CODE, 
S. 20 (f). 68 Oal. 639 = A I R. 1931 Cal. 669. 
—^Cause of action. 60 0x1 918 =38 0. W.N. 120 
= A.I R. 1933 Oal, 706 and see aha 61 Oal. 1023. 
—Cause of action. See C. P. CODE, S. 20 (c). 27 
S.L.R 230 = A.I.R. 1933 Sind 179. 

— Cause of action’. See C. P, CODE, O. 33, R. 5. 
14 Pat.L.T. 338 = A.I.B. 1933 Pat. 284. 

.. ■■ ■■ C hathram-^Distinction from choultry, 

A choultry is a corruption of chavady. It means a 
shelter or resting place for travellers. A chathram 
(corruption of the Sanskrit sathram) is a house where 
pilgrims and travellers are fed. KOTHANdaraMA 

Pillaiz/, Municipal Council, Trichinopoly. a. 
I.R. 1933 Mad. 782=65 M.L.J. 672. 


-‘Chela*. .9^^ 1341.0. 484 = 32 P.L.R. 689 = 

A.I.R. 1931 Lab. 385. 

—Choultry — Distinction from chathram. See A.I.B. 
1933 Mad. 782 = 65 M.L.J. 672. 

—‘ Claiming through". See AGRA TENANCY ACT 

(1926), S. 99. 1931 A.L.J. 1018 = A.I.R. 1931 All. 
636 (r.B.). 


—“Collusion". See GURLTNGAPPA ShiVaPPA v. 

Sabu Kamappa. IR. 1931 Bom. 310=131 1.O. 886 
•=33 Bom LR. 141 = A.I.R 1931 Bom. 218. 


.-“Collusion**. See COMPROMISE— CONSENT 

DECREE. 1935 R.D. 259. 

—“Collusion." See DIVORCE ACT (1869), S. 12. 

1933 Sind 70. 

^""""•“Gommon gaming house**— Meaning of. See 
Calcutta Police Act ( 1866 ), Ss. 44 and 45. 62 

Oal. 1093. 
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“Compromise** — Whether includes agreement to 

refer to arbitration. See COMPROMISE— MEANING. 

6 Luck 591 = A.I.R. 1931 Oudb 127. 

Chukani. See Lease — CONSTRUCTION — 

Chukani. A.I.R. 1935 Cal. 462. 

Constructive possesstoet*\ 

By ‘constructive possession’ is generally meant posses- 
sion, as distinguished from actual possession, through a 
tenant or agent. It has also been used in connection 
with property which is incapable of actual possession 
and is said to be in the constructive possession of the 
owner as waste lands or lands under water. If the 
person is the owner of apropeity but does not use it for 
some time, he iS still in actual possession. Mahen- 
DRA Nath Bagchi v. Tarak Chandra Sinha. I.R. 
1932 Oal. 443 = 138 10.349 = 36 0. W.N. 326 = A.I. 
B. 1932 Oal 504. 

‘ *C onvtctej '^ . 

The word “convicted" is not in the English language 
confined to an association with offences. KaTWaROO 

Rai V. Emperor. 1932 A L.J. 624 = 33 Or. L.J. 731 
(2)=AI.R. 1932 All. 680. 

“Co sharer” See 1935 A L.J. 973 = A.I.R. 

1936 P.O. 169 (P 0.). 

— ‘Cowle’ — Ordinarily denotes a lease and not a 

mortgage. See DEED— CONSTRUCTION. 69 M.L.J. 
116. 

-Custody* 

See (/) Evidence Act, S. 26 

(//) Guardian and Wards act, S. 52. 

'‘Custom', 

A mere statement of liability in cash or in kind 
enforceable at the option of another party cannot be held 
to be a custom. {Gowan^ R. Al.) Godra LunGRYA 
V. Namdeo. 14 N.L J. 37 (Rev.). 

^Custom' — Meaning* . 

‘Custom’ in one sense means bimply a usual practice. 
In another sense it means an established practice or 
usage having the force of law. MUNICIPAL BOARD, 
Benares v. Kandhiya Lal. 1341. 0. 21 = 1931 A. 

L. J. 767 = A.I R. 1931 All. 499(S.B ). 

"Custom*' and usage'* — Distinction. 

The words “custom" and “usage**are not synonymous. 
A usage need not possess the same degree of antiquity 
as a custom. RajaraM Mehta r/. NarayanASWAMI 
Naidu. 34 L.W. 276 = 1931 Mad. 723=61 M.L.J. 
367. 

‘Dakhilkas*. See A.I.R. 1931 Pat. 361. 

Darputni. 

The word Darputni (as the word ‘Putni’) has acquir- 
ed a technical meaning, and means a permanent tenure 
with fixity of rent. KUMUD Nath DaS Saha v. 
Kunjabala DA.SSYA. 62 O.L.J. 67. 

“Dawam.** See A.I.R. 1936 All. 492. 

‘Dayadi*. See Hindu Law— Succession- 

Words. 66 Mad. 40=A.I.R. 1932 Mad. 198 = 62 

M. L.J. 116. 

^Debt\ 

A debt is a sum payable in respect of a money demand 
recoverable by action. 22 Mad. 139, Foil. BHARAT 
National Bank, ltd. v. Bishan Lal. 13 Lab. 448 
= 1361.0 673= A.I.R. 1932 Lab. 212. 

- •"Debra", 

“Debra** is generally used to describe a cremation 
place or death place. A birth place is never described 
as a debra. KarTAR SiNGH v, GURDWARA PR.A- 
bandhak COMMITTEE. 146 1.O. 727= A.I.R. 1933 
Lab. 476. 

' " ^"‘Decision" on pjint of law — IVhat constitutes. 
Held (by the majority). The word ‘decision* cannot 
be read so as to cover cases where the fudge has never 
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applied his mind to the matter and has not pronounced 
an opinion on it. The*expression ‘point of law* in Cl, 26 
of the Letter Patent means a point of law submitted to 
and decided by the Trial Judge or any direction as to the 
Jaw given by him in the course of his summing up to 
the jury. EMPEROR RAMANUJA AiYANGAR. 68 
Mad. 523 = A.LR. 1936 Mad. 258 = 158 I.C. 662=8 

R. M. 293 = 36 Or.L.J. 1398 = 1931 MW.N. 1410 = 
42 L,W. 63= 1936 Cr.O. 686 (2) = A.LB. 1935 Mad. 
486 = 68 M.L J. (Supp.) 1 (F.B.). 

■ Decree. 

Strer (l) AGRA TENANCY ACT (III OF 1926), S. 3 
(14). 

(2) C. P. CODE, S. 2 (2). 

Default — Meanings 

The word ‘default’ is of stronger impoit than negli 
gence. (^Roys and Ntafnatullah^ J/.) RIKHAILal 
Bindeshri Prasad v. Banarsi Singh. 1931 A.L. 
jr. 961. 

-‘ Defraud”. This always denotes dishonesty j 

Bombay Municipal Boroughs Acr, S. 96. 

A.I.E. 1935 Bom. 162. 

-*'Degi chur,” “Doha chur”, “Nutan chur'* — 

Meaning. See BENGAL ALLUVION AND DlLUVION 
Regula'IION (1S25), S. 4. A.l.B. 1930 Cal 764. 

-‘Dharduta’ See ALLUVION AND DlLUVlON— 

Deep Stream Boundary Rule. A.I.E. 1933 All. 
B76. 

-“Dhai masala’*. See PUNJAB SlKH GURDWARA 

ACT (1925), S. 16 (2). A.I.E. 1932 Lah. 268. 

— * 'Dtscreiion'\ 

The word ‘ discretion** in itself implies vigilant cir- 
cumspection and care ; therefore where the legislature 
concedes wide discretion it also imposes a heavy respon- 
sibility. Ibrahim z/. Emperor. 143 I. C. 351 = 34 
Cr. L.J. 691= A.I E. 1933 Sind 49. 

‘Distinct subjects.’ See COURT-FeeS ACT, 

S. 17. 

Dogmas^ and tenets''. 

While dogmas may properly be described as tenets, 
the latter word has a much wider range, and includes 
opinions on religious matters, which do not involve the 
holfler of such opinions in the risk of expulsion from 
hife Church. (Dord Thankertofi). GeraLUz/. CaRMELO. 
A LE. 1935 P 0. 34 (P.O.) 

——•Domicile — Meaning. See INTERNATIONAL — 

Law. A.I.E. 1933 Eang. 193. 

‘ Dowam*. See LEASE— CONSTRUCTION-PER- 

-petual Lease. 1935 A.L.J. 1288= A.I.E. 1936 All. 
492. 

■ Drawing lottery". 

The word “drawing” with reference to a lottery is that 
the lots should be drawn by some mechanical or human 
agency involving their chance extraction. Where there 
was no physical or mechanical “drawing” to determine 
the lucky lots which depended on a sort of arithmetical 
progression based on an original number to be determin- 
ted merely by the chance-death of a bond-holder. 

Held, that the publication of the scheme involving 
such a lottery was no offence. GuRBAKSH SiNGH v. 
Emperor. 35 P.L.E. 763=1934 Cr.O. 1182= A.LE. 
1934 Lah. 840. 

■ — ' •'Ekabhogam', 

The word ‘ekabhogam’ according to the glossary in 
the “North Arcot District Manual of 1895”, means the 
possession or tenure of all the lands of a village by a 
single individual or family without any co-sharer. NarA- 
SIMHA RAGHAVACHARI V, THE SECRETARY OF 
STATE FOR INDIA IN COUNCIL. A.I.E. 1931 Mad. 
1S6«=60 M.L.J. 137. 
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Fakir. See MaHOMEDAN Law— WaKF— MIS- 
CELLANEOUS. 12 Lah. 690= A.LE. 1931 Lah. 379. 

'Fakir and 'K hadtm * — Meaning, 

The word ‘fakir* does not mean a beggar but a reli- 
gious man who devotes his life to meditation and spiri- 
tual exercises. Nor doss the word “khadim** mean a 
servant; it is a mode of describing the peculiar relation- 
ship which exists between a spiritual preceptor and his 
disciple. HaJI ALI MaHOMED v. ANJUMANI ISLAMIA, 
PUNJAB. 12 Lah. 690 = A.I E. 1931 Lah. 379. 

■ ■■ -“Ferry” meaning of See BURMA FERRIES ACT 
(1898), S. 15. 13 Eang 619 = A.I E. 1935 Eang. 464. 

-‘Floating charge’ meaning. See CHARGE. 68 

Cal. 136. 

‘From to-day’ Ste DECREE— CONSTRUCTION- 

RECKONING OF PERIOD. A I.E. 1936 Lah. 291. 

'•—‘‘(Gradual ^cession.” See BENGAL ALLUVION 

AND DlLUVION REGULATION (XI OF 1825), S. 2. 
•‘Gram 

The expression is confined popularly to seed or cereal 
plants. Dal does not come under the heading of grain. 
SURENDRANATH DaTTA v. CORPORATION OF CAL- 

CUITA. 68 Cal. 956=32 Cr.L J. 1236 = A.LE. 1931 
Cal. 705. 

Guzara — Meamng and incidents. 

The guzara is a sort of subordinate zamindari, or 
under-proprietary tenure carved out in the estate, but 
this fact will not make the widow of a guzaradar who 
has been expressly given only a life-estate under a family 
arrangement, a talukdar. ABDUL QayUM v. AbpUL 
RAHMAN. 146 LC 710 = 10 O.W.N- 844 = A.LE. 1933 
Oudh 439. 

Grove holder*. See AGRA TENANCY ACT 

(1926), S. 196. 

The word implies a person possessing too much wis- 
dom to worship idols. Ramlakhan Tiwari v. Ram- 
LAGAN Gosain. 14 Pat. LT. 416 = A.LE. 1933 Pat. 
449. 

— — , Hamshira' — Meaning of , 

Though in its literal significance “hamshira” means a 
sister by the same milk, the word might also be used 
loosely in comnon parlance for a sister w ho is not a 
sister of the full blood. (Kisch and Bafpat^ //•') BaR- 
KAT ULLAH V. NISAR HUSAIN. 1936 A.W-E. 1197 
buha. 

Hag buha is a village cess. A suit to recover is main- 
tainable only in a Revenue Court. BHAGTA NAND v, 

Mahomed Nawaz Khan. 131 LC. 338=A.LE. 
1931 Lah. 176. 

* Hag murafig' — Meamng. 

The word “Haq murafiq” do not necessarily mean 
the right of redemption. They mean the right, title and 
interest. PUTTOO LaL v, RaGHUBIR PkaSAD. 10 0. 
W.N. 1166= A.l.B. 1933 Oudh 635. 

Hardware'*-- Meant ng. 

The word “hardware** in Art. 82 of the Schedule of 
octroi rates of Benares Municipality does not include 
electric fans. It comes under “machinery** which is 
exempt from duty under the Act. MUNICIPAL BOARD, 
Benares v. Krishna & Co. 148 LC. 608 = 1934 A. 
L J. 761 = A, I B. 1934 All. 650. 

“Hasab rasad khewat'* — Meaning of. See 

Revenue records— Construction. A.I.E. 1936 
Lah. 446. 

“ Ha veli*' 

The term in the Madras Presidency is intended to 
I indicate the lands reserved for the zemindar’s personal 
use. Maharaja of Pithapuram », Venkatamahi- 
I fait. 142 I.C. 744= AJ[.B. 1933 Mad. 462. 
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— ' H onourable acqutttaV 

The expression “honourably acquitted” is one which 
is unknown to Courts of justice. Apparently it is a form 
of order used in Courts-martial and othei extra-judicial 
tribunals. ROBERT STUART WaNCHOPE v, EM- 
PEROR. 61 Cal. 168. 

Hotel — Meaning — Sale of premises — Goodwill 

of business whether parses. See TRADE MARK — 

Tradename. 32 P.L.R. 642 = A.I.R. 1931 Lah. 
650. 

Inam — 'Major' and 'minor . 

Technically, a majoi inam is a whole village or more 
than one village, and a minor inam is something le^s 
than a village. SECRETARY OF Sta'J E I-OK INDIA t/. 
Maixayya. air. 1932 P.O. 238 = 63 M L J. 649 
(P.C.) 

Income— Distinf tion fiom profits. See INCOME- 

TAX ACT (1922), S. A. 

“Indefeasible.’^ See UNDER AGRA PREEMPTION 

ACT, S. 20. A.I.R. 1934 All. 343 (P.B.) 

"Interest on intefcst". 

The expression in mortgage deeds means compound 
interest. MaHOMED HUSaIN KhaN v. LaCCHMAN 
Singh. 10 O.W.N. 915- A.LR. 1933 Oudh 411. 

— — — Meaning of. 

The word “Jagir” is not a teim of art. It might 
consist of the giant of revenue free property, or it 
might consist of meie giant of land revenue. It does not 
convey the same meaning in all parts of India. The 
grant of Jagir in Oudh is generally considered to confer 
a proprietary right in the soil. ShamSARA liEGAM v. 
Fakhr Jkham Begam. 1691.0. 311-1935 O.W.N. 
12S2-A.IR, 1936 Oudh 121. 

"J/iora". 

“Jhora” according to Oriyah dictionaries means a 
bunch of floweis. It does not signify a concubine. 

Held on tlie evidence the term referied to a w’oman 
married befoie coronation as contrasted with Patta 
Mahadevi, a woman married after coronation. NAN- 
DAMANI ANANGA BHIMA DEO SUSEELA MALA 

Paita Mahadevi. 37 O.W.N. 237-AI.R. 1933 
P.O. 20-64 M.L.J. 1(PC.) 

Jibka tenure. See LAND TENURE— JiBKA TEN- 
URE. 39 O.W.N. 98 = A.I.R. 1935 Oal. 261. 

Jote. 

The word ‘jote’ does not nece^^sarily mean an occup- 
ancy holding ; it may mean a laiyati, under-raijati or 
any sort of holding for the puipose of cultivation. UPEN 
DRA KiSHORE SaKKAR v. SHAIK KHALIL FAKIR. 

13910.544 = 66 C.L.J. 170-AI.R. 1932 Oal. 668. 

-“Jote.” See LANDLORD AND TENANT— RIGHT 

OF Tenant. 6 R.O. 476 -=148 lO. 729 = A.I.R. 

1934 Oal. 398. 

“Jote”. See LAND LENURE — JOTE. A.I.R. 

1935 Oal. 462. 

"Judicial*' — Declaring result of election. 

The teim “judicial” dots not necessarily mean acts 
of a Judge or legal tribunal sitting for the determination 
of matters of law. The act of the presiding member of a 
municipal council in declaring the result of a poll is a 
purely ministerial or administrative act — and nor judi- 
cial. So no writ of certiorari can lie in respect of such 
an act. VENKATA NARASIMHA RAO BAHADUR V. 

Municipal Council, Narasaraopet. A.I.R. 1931 
Mad. 122 ==60 M.L.J. 260. 

■ "^'Judicial discretion! 

A judicial discretion presupposes that pow’er has been 
confided to a tribunal to act or refrain from peting in a 
particular way in certain proved or admitted circum- 
stances. Some of the instances ^'^re the discretion regard- 
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I ing payment of costs of appointment of receiver, granting 
of injunction, case under O. 9, H. 9, or O. 41, R. 19, 
C. P. Code or under S. 5, Limital’on Act. ABDUL 
Bari Chowdhury v. Commissioner of Income- 
tax, Burma. 9 Rang. 281 = A.I.R. 1931 Rang. 194 
(P.B ). 

Judgment — Meaning dheussed. 69 M.L.J. 25 

(P.C.). 

Kanganam. See LANDLORD AND TENANT— 

CESSES. A I.R. 1935 Mad 259. 

'Kankar' as viintials. 

Kankar is concretionary lime-stone and comes under 
the category of minerals. KhUSHAL SinGH v. SECRE- 
TARY OF STA'iE. 133 IC. 611=1931 A.L.J 660 = 
A.I.R 1931 All. 394. 

‘‘Karsa rhakian*’. B. T. ACT, S. 181. 3^ 

O.W.N. 581 = A.I.R. 1936 Cal. 49. 

“Kashtkar.'’ See C. P. TENANCY ACT, 1920, 

S. 3. 16 N.L J. 307. 

Kayentt jote. 

The expres'^ion 'kayemi jde* is applicable to a laiyat 
or tenuie holiler. It does not connote fixity of rent. 

Sarada Sundari 7> Kajani Kanta Mandol. 37 
C.W.N. 643=AJR. 1933 Cal. 682. 

"Ketp** and "keep opin". 

The words “keep” and “keep open*"' are entirely 
different things. Effect of words “keep open,” in S. 39l 
of the Calcutta Municipal Act consideied. U. K. 
MITRA V. CORPORATION OF CALCUTTA. 68 Cal. 
1293=35 C.W.N. 865. 

" He f alar. 

“Kefalat’^ means Incumbrance, pledge, security. The 
root meaning is “something to stand upon.” RaMESH- 
WAR Narain Singh z'. Pani Ram Modi. A.IR. 
1934 Pat. 217. 

Khadim. Sie Mahomfdan Law— Wakf — 

Miscellaneous. 12 Lah. 590 = A.I.R. 1931 Lah* 
379. 

... " Khairat. 

Khairat under Mahomedan jurisprudence might in- 
clude all kind of things which would not be coveied by 
the word “charity” according to the English s>stem of 
juiisprudence MUSHTaQ HUSAIN v. ITAKIM MoHAMi- 
MAD. 146 I C. 1076--A IR. 1933 Lab. 961. 

IChandan— M.amng. 

The word Khandan denotes the descendants of one’s 
paternal grandfather. MahOMM) AZIM KhaN v. 
Raja Saiyid Mahomed Saadat Ali Khan. 8 O. 
W N. 349= A.I.R. 1931 Oudh 177. 

“Khandagutta cowle”. DEED — CONSTRUC- 
TION. A.I.R. 1936 Mad. 320=69 M.LJ. 116. 

Khandanirishtadaran " — Meaning — Puwer to- 
adopt— Prohibitory clause — Effect. 

A will which authorised a widow’ of the testator to 
adopt contained a prohibition against the adoption of 
“any one of the relations of her family” (Khandanirish- 
tadaran). She adopted her brother’s daughter’s son. 

Held, that the word “Khandan” was used by the 
te^tator in a general sense as applying to blood relations 
and not applying only to his lineal de^^cendants and 
ascendants and his collaterals in the male line, that the 
boy adopted fell within the prohibited clause and that 
the adoption was invalid. KalawaTI Devi v. DHA- 
ram Prak.\sh. 60 LA. 90 = 66 All. 78 = A.I.R. 
1933 P.C. 71 = 64 M.L.J. 427 (P C.). 

"Khandrika*\ 

A Khandrika means a small hamlet. It is a large 
block of land granted as inam, less than a village, but 
iruch larger than an ordinary inam. SECRETARY OF 
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State jor India r/. Mallayva. 66C.L.J. 341 = 

1391.0. 546 = 36 L.W. 626 = A.I.B. 1932 P.O. 238 = 
63 M.D.J. 649 IF.C.). 

‘ K heivat\ 

“Khewat^"' for the purposes of levenue administration 
means register of propiietors, under-propiietors and 
perpetu.ll lessees, the registei presciibed by Cls. (a), (<^) 
and (0» S. 32, Land Revenue Act ( l90l). AVaDHLSH 
SiNGH V, Lachhman Singh. 14 L.R. 826 (Rev.)== 
17R.D. 986-10 OW.N. 1138 -A.I.R. 1933 Oudh 
614. 

'Khudkasht malikan, 

Khudkasht means land actually cultivated by the 
proprietor himseli or in the case of a joint Khudkasht 
by the holders jointly. The word ^^Ma/tkan'* cannot 
mean in the case of Khudkasht “any proprietors who 
may at any particular time be recorded as propiietors'* 
it must mean certain definite proprietors. CHHOTU 
Singh v. Mahadeu Prasad. 14 L R. 382 (Rev.) = 
17 R.D. 521. 

Khurlt, 

A khurli Is merely a tiough for feeding cattle, made 
of mud. It is a struct me ot a purely temporary charac 
ter which usu.dly breaks down when it rains. NaWaB 
Khan v, Abdulla Khan. 131 l.C. 294 = AI.R. 
1931 Lah. 489. 

Kulavettu. See LANDLORD AND TENANT — 

Cesses. A I.B. 1935 Mad. 269 and 995. 

• Lathis— Utadly v\eapons. See PENAL CODE, 

S. 148. 10 Luck. 320 - A.I.R. 1936 Oudh 52. 

Lawa I 

“Law aid" means without descendants, either male or 
female. SUDHAN v, MST. SURTI. 16 Lah. 255 = 
168 3;.0, 313 -AJ.R. 1936 Lah 343. 

^I.analad* and khandan qanbi shaithar, 

A wanb-ttL-atz provided that “it both the widow’s are 
lawalad" ihen after their death the inheiit nee devolves 
on the nearer relations of their husband’s family. The 
words “khandan qaribi shauhar" also frequently 
appeared. 

Held^ the ‘lawalad’ should be interpreted as meaning 
as sonless and not issueless. Thevjords ‘Khandan qaribi 
bhaufiar" are generally used with reference to the nearest 
male collaterals. LaCHMAN IfEVle^ llEHARI Lal. 131 

1.0. 897- 8 O.W N. 288== A I R. 1931 Oudh 322. 

“Lease’ — Meaning of, priur to T, i'. Act. See 

REGiSiRAriON ACT, S. l7(lj((/). 39 C.W.N. 98=A. 
I.R. 1936 Cal. 261.^ 

— ''Legal effort'' to realise arrears of rent — Mean- 

ing of. 

The phrase ‘legal efforts* is not equivalent to ‘legal 
proceedings in a Court of justice*. It indicates the 
usual and lawful efforts to collect lents. {Sir Lancelot 
Sander son f) BACHCHU LaL v, ChaUDHURI Syfd 
Mohammad Mah. 37 C.W.N. 457 = A.I.R. 1933 P. 
0. 136 (P.C.). 

I^essee, 

A person cannot be a lessee unless he has enjoyment 
of the property which is the subject of the lease. 

Mahadeb palv. Sibu Charan Pal. 62C.LJ. 
147. 

"Lottery'' — Mi aning. 

A woid “lotterv** is nowhere defined in the Cr. P. 
Code or in any other statute. Its common meaning is 
“a scheme for the distribution of prizes by lot or 
chance*'. Gurbaksh Singh v. Emperor. 16 Lah. 
61 = 35 P L R. 753 = A.I.R. 1934 Lah 840. 

— Lottery — Meaning — Distinction fritn wager, 

A lottery is a distribution of prizes by lot or chance 
without the use of skill. It is different from a wager. 

Q. 238 
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It is not essential to a lotteiy that there should be 
money prize. Universal Muiual Aid and poor 
Houses ASSN., lid z/. Thoppa Naidu. 36 L.W. 
610 = 139 I.O. 644 = 63 M L. J. 664. 

Mahadeit 

“Mahadevi” signifies a married woman. NANDA- 
MANI ANANGA BHIMA DEO v. SUSEELA MaLA PAT- 
TA Mahadevi. 37 C.W.N. 237--A.IR. 1933 P.O* 
20 = 64 M L. J. 1 CP.C.). 

‘ Alakful" and ''mustaghraq^* . 

The words “makful*' and ‘ mustaghraq’' are terms of 
art which aie known to every conveyancer and in the 
proper context, connote only one meaning and no other. 
They are terms to indicate that a simple mortgage has 
come into existence. Radhe Lai. v, KiSHORI LaL. 
157 I 0. 811 = A.I.R. 1936 Lah. 627. 

— ^—Maltk. • 

The* word “malik" imports full proprietary rights, 
unless there is something in the context to indicate an 
intention to the contrary. SaRAJU BaLA Debi v, 
JYOTIRMOYEE Debi. 58 I A. 278 = 59 Cal. 142 = 36 
OWN 903= A.IR. 1931 P.O. 179=61 M.LJ.509' 
(P.C.). 

Malik*. Kamala Prasad v Murli Mano- 

HAR. 13Pat 650 = 152 10 446 = 7 R.P. 190 = 15 
Pat.L.T. 715 = A I R. 1934 Pat. 398. 

Malt k — Meant ng — Li fe t si a te. 

The word “malik" in the context in which 
it had been used with reference to the wife means only 
the owner of a life estate and not (d an absolute estate* 
SWAMI Dayal 2/ Ramadhar. 1341.0.866 = 8 0. 
W.N. 666 = A.I R. 1931 Oudh 358. 

Afalikana .' 

The tern ‘Maiikana* is as much a ppiopriate to des- 
cribe piopiielary interest as under proprietai y interest. 
xMaula Bakhsh V, Special Manager, Court of 
Wards Balrampur. 147 I.O. 1011 = 10 O.W.N. 
1263 = A I.R. 1934 Oudh 47. 

Mahkana — Meaning, 

Malikana is compensj|^ion paid to the proprietor of 
resumed lands for the loss of his right when the land is 
formed. It is distinct from revenue and is governed by 
different considerations. MahendranaRAYAN ROY 
Choudhury V. Abdul Gaeur Chaudhurv. 36 
O.W.N 1233. 

Mauj ndgt , 

Ti means continuance as wedded wife. A.I.R. 1935' 
Lah 902. 

Malik. 160 I.O. 617. 

Malik. See WILL -CONST RUCTION— ABSO- 
LUTE ESTATE. A.I.R. 1936 All. 60. 

'Masjtd\ 

The word ‘inasjid* etymologically means a place 
where the head may be laid down in prostration (for 
prayer). The word does not connote any building. 
Akbarally V. Mahomedally. 34 Bom.L.R. 66& 
= AIR. 1932 Bom. 356 

“Means of gaming”. See BOMBAY PREVENTION 

OF Gambling act, S. 3 {b). 66 Bom. 192= A.I.R. 
1932 Bom. 194. 

“Melwaiam** — Possessoiy right. See MEL- 

WARAM. 66 Mad. 366 = A.IR. 1933 Mad. 279(2)=» 
64 M L J. 361. 

Minerals. See C. P. LAND REVENUE ACT, 19l7, 

S. 218. 29 Nag.L R. 148 = A.I.R. 1933 Nag 233. 

Miras talukdaii fattas 

The words imply a paramount and heritable estate. 
(Sir Dins hagv Mulla.) SaRaJU BaLA DeBI v, JYOTIR* 
MOYEE Debi. 68 I A. 270 = 36 C.W.N. 903 = A.I.R. 
1931 P.O. 179 = 61 M.I.J. 501 (P.O.). 



5795 THE QUINQUENNIAL DIGEST, 1931—1935 3796 


‘WOBDS AND PHRASES. 

■“ Misconduct”. See RAILWAYS ACT, S. 72. 

il59 I.O 580=^16 Pat.L.T. 837 = A.I.R. 1936 Pat. 70. 

'Mokhasa'' 

Mokhasa a ^^ellkno^^n tenure in Northern Circars 
Implies a tenure subject to service Nak AYANASWAMl 
Bahadur Boda Thammayya. 1930 MW.N. 946. 
Mokra' Mokarari' — 'Karar\ 

The word ‘Mokra’ admittedly is a corruption of the 
Arabic word Mokarrar wriich is derived from the word 
‘Karar* meaning agreement. The inflexions of Karar** 
‘Mokarrar’ or ‘Mukarrara* which has taken the Indian 
iform of Mokarrari means agreed upon or fixed. The 
word Mokaran’ has assumed a special signification by 
usage; so that the word ‘Mokarari’ or ‘Mokra’ in itself 
does not signify perpetual fixity. But if a docunient 
indicate that it wa^ used in place of Mokarari, it certainly 
would have the significance. NaBE^DKA KISH04?I 
ROY z/. Choudhuky Mian. 131 1.0.684 = 62 O.L- 
J. 683 = A.LE. 1931 Cal. 265 (2j. 

— Munt-y owing - Meaning of. See ^-OMPANY — 

ARTICLES OF ASSOCIATION— CONSTRUCllON. 36 

3om L.R. 32 = A I.R. 1934 Bom. 97. 

‘ M qatima'. 

The word is very general and should be translated by 
the word “case*’ and applies not only to an original suit 
'but to an appeal. SHEO NaTH SINGH ». LaLA BanSI- 
DHAR. A.I.R. 1931 All. 416 (2). 

Muqarrar karen*. See W ILL— CONSTRUCTION 

— Absolute ESTATE. 9 O.W.N. 660= AIR. 1932 
OvLdh 327. 

Money due. See COMPANY— ARTICLES OF 

association— CONSTRUCTION. 36 Bom.L.R. 32 = 
A.I.R. 1934 Bom. 97. 

— Naslan bad naslan. See 165 I.O. 909 = A I.R. 
1935 Oudh 96 and A.I.R. 1935 Mad. 638 = 68 M. 
Ii.J 684. 

'' NeoteC'— Nature of, 

“Neota’* is not a legal but a social obligation and is 
therefore not recoverable by means of a suit. MOHAN 
Lal z/. Rahmat. 34 P L.R. 218 = A I.R, 1933 Lah. 
317 (1). i 

.Nirdharita— Meaning See AMBIKA ChaRAN 

Das lu B.tSANTA Kumar Manual. 58 Oal 1046 = 
134 I.O. 1130. 

Noabad. See LAND TENURE — NOABAD 

Taluq. 66 C.L.J 4 = A.I.R. 1932 Cal 614. 

“Notice.” See TRANSFER OF PROPERTY ACT 

(1882). S. 3. 

— Letters placed oh ^delivery order and 

invotce or bill* 

Where a contract of sale was entered into by which 
the vendor sold a certain number of bags of rice lying 
at a mill subject to a Bank’s security and the vendor 
signed two ^locuments — one being a delivery order 
addressed to the ‘Godown Master* at the mill requesting 
him to deliver them to the vendee and the other an 
invoice or bill to the vendee for the price of the bags 
and'on each document were placed the letters O.K. and 
the manager of the mill signed his name underneath 
these letters. 

//eld, the letters ‘O.K.’ constitute a statement by the 
manager that there was at the mill the specified number 
of bags of the specified rice with the specified mark and 
of the specified weight, the property of the vendor. It is 
not a statement that the rice is unencumbered nor is it 
a representation that the rice is free of ail encumbrances 
and it therefore cannot ground an estoppel so as to 
\prevent the bank from asserting and proving their 
flights as encumbrancers. DawSONS Bank, LTD. v, 
Nippon Menkwa Kabushiki Kaisha. 62 I A. 
100 = 13 Rang. 256 = 68 Mij;i J. 726 (P.O.). 


WORDS AND PHRASES. 

“Occupier, * See FACTORIES ACT (1911), S. 41 

M. 

^‘Ordinary residence* — Meaning of. See BENGAL 

Village Self-Government act (1919), S. 7 (2). 
61 Cal. 632. 

Over-crowding of houses — Meaning. ABDUL 

Qayam Khan v. City board, Mussoorie. 63 All. 
500 = 1931 A.L.J. 206 = A.I.R. 1931 All. 147. 

‘PakkiAdat*. CONTRACT— PA KKI AdAT. 

A.I.R. 1936 Sind 38. 

“Paricharak” — Shebait — //. 

There is no special significance on the word ''Fart- 
ekarak." It literally means a servitor of the deities. 
Every Mohunt in his capacity as shebait is a Partcharak 
Mohunt. GOBINDA RAMANUJ DA.S MAHUNT V, 
mohunt Ram Ch ARAN Ramanuj Das. 62 C.L.J. 
153. 

"Partap ** 

“Partap” means “iqball” an Urdu word and corre- 
sponds to the Latin word “felix” as applied to the Roman 
General Sulla and connotes prestige resulting from 
success and good fortune. KaRTAR SinGH GiaNI v, 
Ladha Singh. A.I.R. 1934 Lah. 777. 

Par tv wall. 

The words “party w^all” is used in four senses, vtz., 
(1) a wall of which the two adjoining owners are tenants- 
in-common; (2) a wall divided longitudinally into two 
strips one belonging to each of the adjoining owners; 
(3) a wall which belongs entirely to one of the adjoining 
owners but is subject to an easement or right in the other 
to have it maintained as a dividing wall between the two 
tenements; (4) a wall divided longitudinally into two' 
moieties each moiety being subje:t to a cross easement 
in favour of the owner of the other moiety. MarVI & 
Sons v. Ahmadali. A.I.R. 1933 Sind 244. 

- "Patit^^ " /Mpta Paystha'' "Sasthal paystha*. 

The woid “patit” means fallow or uncultivated land 
and the words “lapta paystha” mean contiguously 
formed land or accretions, as opposed to “sasthal pays- 
tha^^ land re-formed tn situ. ASHGAR ALl v, SECRE- 
TARY OF State. 129 1.C. 416 = 53 C.L.J . 229 = A.I. 

R. 1930 Cal. 764. 

“Pawn -broker”. See BURMA MUJ'lCIPAL ACT 

(1898), Ss. 142 AND 140. 13 Rang. 32 = A.I.R. 1936 
Rang. 104. 

— * Pension” — Meaning of. See PENSIONS ACT 

(1871), S. 4. 37 Bom.L.R. 763 = A.I.R. 1935 Bom. 
439. 

— Pension — Meaning of. See PENSIONS ACT 

(1871). 68 LA. 215 = 61 M.L.J. 208 (P.O.). 

"Pension" — Meaning of. 

“Pension” is a periodical payment of money for past 
services. MUNICIPAL COUNCIL, SALEM v. GURU- 
RAJAH RAO. 68 Mad. 469 = A.I.R. 1935 Mad. 249= 
68 M.L.J. 118. 

“Personal use*’ — Meaning — If includes limited 

company. See BOMBAY MUNICIPAL BOROUGHS ACT, 

37 Bom L.R. 703 = A.I.R. 1936 Bom. 416. 

Petty proprietor. See AGRA PRE EMPTION ACT, 

S. 4. 1935 A.L J, 973= A I.R. 1935 P.C. 169 (P.O.). 

Picketing — Meaning. 

The meaning applied to the picketing of liquor shops 
is to intercept people going to the shop to buy liquor and 
prevail upon them to desist from doing so. PINDI DAS 
V. Emperor. 132 1.C. 393=32 Cr.L.J. 878 = A.I.B. 
1931 Lah. 469. 

~ "Pisran, Warison, Kaymokamian . 

Where under a deed of endow’ment the trusteeship 
was limited to “pisran, warisan, kaymokamian” 



*8797 


3798 


CIVIL, CKIMINAL AND REVENUE. 


^ORDS AND PHRASES. 

Held^ that the words limited the trusteeship to the 
male line of descent of the donor. BimalaBALA Sinha 
V. Deb Kinkar Ghosh. 140 1 0. 687 = A.I.B. 1932 
Pat. 267, 

——“Pons talab^’ — Meaning. Seg Bengal LAND 
j^evenue Sales act, S. 3. 35 C.W.N. 912. 

Preliminary objection, 

A preliminary objection is one that challenges the 
competence of a Court to hear and decide a particular 
cause before it. BRITISH INDIA CORPORATION, LTD. 
V, Shanti Narain. 166 I.0. 1088 - 1936 A.L. J. 627 
«A.I.R. 1936 All. 310. 

Proceeds'* — Trade discount, 

^‘Proceeds*’ mean produce, outcome, profit. An 
amount never received cannot be part of the proceeds. 
So where the commission of certain receivers was fixed 
at certain percentage of the “gross sale proceeds " the 
term does not inclu le the trade discount which is in- 
variably deducted before the sale price is arrived at. 
Kabalamurthi Pillai V. Subramania Pillai. 
A I.R. 1931 Mad. 600 = 60 M.L.J. 332. 

— -‘Profits' — Word occuiring in a Notification — 

Continuous practice followed by legislation — Reference 
to — Permissibility See INTERPRETATION OF STA- 
TUTES -MEANING OF Words. 66 Mad. 837 = A.I. 
R. 1933 Mad. 489 = 64 M.L.J. 640 (F.B.) and 11 
Rang 621-=A.I.R. 1934 Rang. 27 (S.B.). 

• ’-Processi on — Meant n g. 

Procession is the action of a body of persons going 
or marching along in orderly succession in a formal or 
ceremonial way especially as a religious ceiemony or on 
a festive occasion. Where an image was merely car- 
ried down the ghat by four or five carriers and im- 
mersed in the river and there was nothing to be des- 
cribed as a body of persons going or marching along 
in orderly succession in a formal or ceremonial way, 
it is not correct to say that it was carried in a proces- 
sion. IIari Kkshore wSaha V. Emperor. 130 I.O. 
239 = 32 Cr.L.J. 482=A.I.R. 1931 Oal. 128. 

■ Profits — Distinction from income. See INCOME- 

TAX AC r (1922), S. 4. 11 Rang. 521= A I.R, 1934 
Rang. 27 (S.B.). 

''Profits” and ''receipts^ 

Profits is the surplus by which the receipts exceed the 
expenditure. DHANARAJAGERJI v, PaRTHASARATHY 
Varu. 57 Mad. 49 = A.I.R. 1933 Mad. 826 = 66 M.L. 
J. 263. 

Public place — Verandah of private house adjoin- 
ed street See Cantonments Act, S. ii8. A.I.R 
1931 Lah. 676. 

'“Public purposes" — Meaning — Madras District 
Municipalities Act, 1884, S. 63 (1) {a). See Madras 
Dt. Municipalities act (1884), S. 63 (i) (a), 64 
Mad. 495 = A.I.R. 1931 Mad. 55 = 60 M.L.J. 456. 

-“Public prostitute." See U.P. MUNICIPALITIES 

act, .S. 298. A.I.R. 1932 All. 264. 

* '^Punyakarya — Meaning. 

The word includes a variety of things, viz., religious 
duty, acts of charity and moral duty or obligation. 
Satkarhi Bhattacharya V. Hazarilal Khanna. 
68 Oal. 1025 = 134 1 0. 1065. 

Qarabati. A.I B. 1934 Lah. 488. 

•“Qualified to vote" and “entitled to vote". See 
Bengal Municipal act (XV of i932), Ss. 2l and 
23. 39 0.W.N.971. 

•Putni talukdari patta. 

The words import a permanent estate subject to a 
fixed rent SaRAJU BaLA DeBI v, JYOTIRMOYEE DeBI. 
68 I.A. 270 = 35 0 W.N. 903 = A.I.R. 1931 P. 0. 179 
-61M.L.J. 601 (P.O.). 
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The word does not necessarily mean something less 
than “malik". WaRIS ALI v, GhuLAM DaSTGIR. 
189 I.O. 560 = 9 O.W.N. 726=16 B D. 494. 

' Qahiz IVarsa. 

The words in a wajib-ul-arz which describe the posi- 
tion of the widow are used equally to describe the male 
inheritor of the estate. Bhagvv'aN BaKHSH SiNGH v , 
Digbijai Singh. 132 I.O. 779 = 8 O.W N. 83 = A.I- 
R. 1931 Oudh 301. 

“Raddimazalim" fund. See MaHOMEDAN LaW 

—Wakf— Miscellaneous. 9 Luck. 607 = A.I.R. 
1934 oudh 118 (2). 

— Rajaswa — Whether includes cess. See BENGAL 

Cess act. 60 Cal. 687 = A I.R. 1933 Cal 627. 

— ;; 'Rasnashiri* and ‘janashin.' See WILL — CON- 
STRUCTION-ABSOLUTE ESTATE. 9 O.W.N. 660 = 
A.IB. 1932 Oudh 327. 

‘Reasonable care* — Interpretation. See T. P. 

act, S. 41. A.I R. 1935 Rang. 423. 

Redamation — Meaning. 

Ths word means the bringing into cultivation of land 
not previously cultivated. JOGESHAR v. THAKUR 
PRASAD. 16 R.D. 682=12 L.B. 320 (Rev.). 

“Reformation in situ" meaning. See BENGAL 

alluvion AND DILUVION REGULATION (XI OF 

1825), S. 4. 13 Pat. 614= A.I.R. 1934 Pat 469. 
——‘Renewals* and ‘repairs.* See INCOME-TAX 
Repairs OK Capital charge. A.I.R. 1933 P.O, 
222 = 65MLJ. 641 (P.C.). 

“Reside.** See BENGALVillaGE SELF-GOVERN- 

MENT ACT (V OF I9l9), S. 7 (2), EXPI . 61 Cal. 632 
= A.I.R. 1934 Cal. 770. 

'Rule* — Meaning. 

A rule is “that which is prescribed for the guidance 
of conduct or action.** A mere statement of liability in 
cash or kind enforceable at the option of another party 
cannot be held to be a rule, nor can the failure to 
discharge it be held to ^e a contravention of the rule. 
Godra Lungrya V. Namdeo. 14 N.L.J. 37 (Rev.). 

Sadharaner — Meaning of. 

The word ^"Sadharaner" means that which is com- 
mon. There is nothing in the meaning to suggest that 
the word means “public.*' JatindRA NaTH HORAT v . 
Corporation OF Calcutta. 61 Cal. 1124=35 O. 
W.N. 397=A.I.B. 1931 Cal. 433. 

"The sale to be kept under the hammer* — Mean- 

ing of. 

The phrase implies that the sale has in fact started. 
JAGDISH Bahadur v, Ramji ram. 11 Pat.L.T. 743. 

'Sarwaswathanthiramayi* — Tamil word — Settle- 
ment in favour of wife— Effect, See Deed — CON- 
S I URCTION— WORD. 69 M L. J. 911. 

— " Sanitation— Meaning, 

It is a mistake to consider sanitation as equivalent to 
a drainage system. Sanitation means the science of 
health and hence the health of the inhabitants can be 
considered under the term ‘sanitation.* Word sanita- 
tion used in U. P. Municipalities Act of 1916 explained. 
Abdul Qayam Khan z/. CITY board, Mussoorie. 
63 All. 600 = 1931 A L J. 206 = A I.R. 1931 All, 147. 

Sayar.* See Agra TENANCY ACT (III OF 

1926), S, 3 (4). 55 All. 376 = A.I.R. 1933 All. 310. 

^‘Seri*— Meaning of. See MADRAS ESTATES 

Land Act, Ss. 3 (10) and 185. A.I.R. 1936 Mad. 
583 = 69 Mfili.J. 25. 

Sharayet-e-bala. See WILL— TaLUQDAR WILL. 

A.I.B. 1931 Oudh 177^e 
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Shtkmt, 

The word ‘ bhikmi^as used in the word “shikmi taluq” 
denotes some degree of dependence on the zarnindar, and 
some vernacular equivalent having to be found for non- 
occupancy, it would not be inapt to describe tenants who 
are so much less independent of their landlords than 
tenants who possess occupancy rights. Anup 
Mahto V. Mita Dusadh. 61 LA. 93 = 13 Pat. 264 
«39 L.W. 708=A.LR. 1934 P.O. 6 = 66M.L.J. 298 
(P.O.). 

‘ Shikmi dakhtlkar!' 

The word ‘dakhilkar’ is commonly used in the upper 
part of India as meaning a tenant with occupancy rights 
and the words ‘shikmi dakhilkar’ mean that the under- 
raiyat has occupancy rights in respect of the holding. 
Doma Singh v. Jaigobind Pande. A.I.B. 1931 
Pat. 361 , • 

“Sowjanyam.** ..9^^ A.I.R. 1935 Mad. 411. 

■■■ Strike* 

Per Beaumont^ obiter, — The conduct of the 

workmen amounting to a concerted lefusal to work for 
the employers as the result of a trade dispute is a strike. 
A strike is not the less a strike because it does not 
involve any breach of contract. BaKAKALLI z/. SaS 
SOON AND alliance SiLK MiLLS CO., LTD. 68 
Bom. 262 -= 36 Bom L.R. 190 = A.I R. 1934 Bom. 126. 

-“Subsisting right.” .9^^ AGR A PKE-EMP- 

TION ACT, S. 19. A I.R. 1932 All. 609 (F B.). 

• ‘“Sufficient cause.” See (/) C. P CODF, O. 9, 

Rr 9 and 13; O. 47, 
K 1 AND SCH. II, 
Para. 17 (4). 

{it) Limitation act, 

S. 5. 

“Suit.” See (/) C. P. CODE, S. 80 ; O. 39, R. 2 

AND vSCH. II, Para. l7. 

(//) Specific Relief act, S.9. 
-. 9 /// 1 — Meafiin g. 

The word “suit” ordinarily mean.s a civil proceeding 
instituted by the presentation of a plaint. HAN.SRAJ 

Gupta r/. Official Liouidaioks of the Dehra 
dun Mus.sokie Tram Co. 60 I.A. 13 = 64 All. 
1067 = A IR.1933P,C. 63 = 64 M.L.J. 403(P.O.L 
'Takia. 

The w’ord connotes a graveyard of an individual faqir. 
»Noor Mahomed 7/. Ballabh Das. 134 I.C. 870= 
8 O.W.N. 579=A.I.B. 1931 Oudh 293. 

Tenant — Meaning of. 

Tenancy implies po^se^sion of the land by a person 
claiming a subordinate interest. A petson who has 
parted with his interest to possess and enjoy the land 
can by no stretch of imagination be called a tenant. 
Mahad^b Pal v, Sibu Ciiaran Pal. 62 C.L.J. 147. 
— ; ^'Tenj:' 

“Terij” is now an obsolete form. It i.s an extract of 
the jamabancli slips which give details of all kinds of 
cultivation including sir^ khudkasht, ex-proprietary, 
occupancy, non-occupancv and rent free. GOBIND 
Mukat Singh. 14 L.R. 242 (Rev )= 17 R.D. 366. 

'‘'^Theka"—Use tn agricultural lea^e — Effect, 

Where a document is otherwise an ordinary agricultu- 
ral lease the mere use of the word “theka*’ does not 
alter it. MaHOMED BaKSH v, PaBHTARA PandaiN. 
16 R.D. 212 = 12 L.R 66 (Rev.). 

Ticca. See LEASE— CONSTRUCTION. 61 O.L. 

J.361 = A.I.R. 1936 Cal. 29. 

Time immemorial.’ Sec CUSTOMS (GENERAL) 

—Miscellaneous. 38C.W.N. 189 = A.I.R. 1934 
Cal. 452. 


WOEDS.AND PHRASES. 

“Time immemorial.” CHINTAMANRAO v. 

Ramchandra. 56 Bom. 82=34 Bom.L.R. 92=A. 
I.E. 1932 Bom. 130. 

“Transfer.” See PARTITION Act, S. 4. 60- 

Cal. 379 = A. I.R. 1933 Cal. 467 and 64 All. 840 = A. 

I R. 1932 All. 678. 

‘Try* and ‘trial* — Meaning. JiBAN MaLLA 

Emperor. 144 I.C. 90 = 37 C.W.N. 906= A.I R. 
1933 Cal. 661. 

‘‘Under protest" — Payment made under protest 

cannot be said to be voluntary. Bashiam Naidu 

V. Corporation of Madras. 168 I.C. 407 = 42 L. 

W. 317= A I.R. 1935 Mad. 626. 

*‘"Undet write'* — Meaning of. 

The word “underwrite” commonly means “to agree 
to take up by way of subscription in a new company or 
new i^sue a certain number of shares if and so far as not 
applied for by the public.” AUSTRALIAN INVEST- 
MENT TrUST, LTD. V. STRAND AND PiTT STREET 
Properties, Ltd. 1932 A.C. 735=139 10. 9 = 
A.I.R. 1932 P.C. 212 = 63 M.L J. 633 (P C.). 

"Unmai rted" — Meaning, 

The dictionary meaning of the word “unmarried” is 
not married ; the popular and moie usual sense is “never 
having been married.” The word is commonly used in 
either sense. In the case of deeds and wills where there 
is no context, where the document is completely colour- 
less, the popular sense will usually be adopted. SOLE- 
MAN Bibi V. East Indian Railway. 60 Cal. 820 = 
37 C.W.N. 453* A.LR. 1933 Cal. 358. 

‘Unlawful’. See PENAL CODE, S. 361, EXCEP- 
TION. 62 Cal. 629 

■ ■^* Utalan'* and "'uraimal* , , 

“Uralan” means a guardian or manager of a temple, 
and “uraima” is the office of uralan to which is attached 
the superintendence of the affairs of the temple. KOMAN 
V. ACHUTHAn Nair. 61 I.A. 405 = 58 Mad. 91 = A I. 
E. 1934 P C. 230= 67 M L J. 788 (P.C ). 

Vamsastha. See HINDU Law~SuCCESSION— 

WORDS. AIR. 1935 Mad 327 = 68 M.L.J. 364. 

■ '‘ V ted hand' , 

The Malayalam word “veedham” has not the exclu- 
sive mathematical connotation which “proportion” or 
“ratio” has in Enghsh. It is not confined to the sensfr^ 
of “ratio” or “proportion.” “Rate’’ woukl, be a L'etter 
word. The be.-.t course would be simplv to ron‘'ider the 
Malayalam W’ord “veedham.” GaNAPATHY IYER v» 
SUBRAM ANIA lYER. 144 I.C. 95 = A.LR. 1983 Mad. 
516. 

Waguzasht — Meaning. KamfSHWar Singh 

Bahadur 7'. Sonky Misser. 14 Pat.L.T. 645 = A. 
I.R. 1933 Pat. 629. 

IVa gitazasht kara lengcn—\}^& in deed of sale — 

Effect Mumtaz Begam?/. Lachmi. 130 I C. 16 = 

1930 A. L.J. 1436 = A.I R 1931 All. 196. 

Wakf — Meant ng. 

The word “wakf” is boi rowed from Mahomedan Law 
and implies peimanent dedication of property for reli- 
gious or cjparitable purposes. When prfiperty is declar- 
ed wakf, the original owner is divested of it and it vests- 
in Almightly God. RIKHI KeSH z*. MelA RaM. 131 
I C. 283 = 32 P L.R. 304 = A.I.R 1931 Lah. 170. 

"IVata" — Mtamng of . 

“Wala” is a term applied under the Mahomedan Law 
to a particular kind of inheritance. Theie is no autho- 
rity in support of the proposition that this word occurring* 
in a document (or even “wdla” if it be so read) lefers to 
wakf. Ahmad Ashraf z^. Murtaza Ashraf. 164 
I.C. 1023 = 1936 O W.N. 416 = A.I.R. 1935 Oudh 299. 
Yajman vritti — Meaning — Nature of. 5'/’^ HINDU 

Law— Religious office. 26 S.L.B. 461=A.IB.. 
1982 Sind 60. 
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WORKMEN'S BREACH OF CONTRACT ACT 

CXin or 1859) —Jurisdiction under, after 1st October, 
1933 — Complaint made prior to 1st October, 1933 — 
Older passed after— 'If zz/ri-j- — Mysore Kegul ition 

(IV of 1933)— Scope. Sec- MYSORE REGULATION 
(IV OF J933). 40 Mys.H.O.R. 136. 

— — ■■■S. 2 — Nature of the offence, 

^ Mere neglect or refusal to pertorm the contract re- 
sulting in an order under S. 2 for the re payment of the 
money advanced is not the offence contempUtod by the 
Breach of Contract Act, bit it is the failure on the part 
of the workmen, against whom such an orilcr was passed, 
•to obey that order. {Dorainvamt lyeryC^jf) KOOKRA 
V. J. D’Souz A. 8 Mys. L J. 486. 

*S. 2 — -Nature of pf oceeUin^i — Non-appearance 
of complainant— Case struck off — Propriety — Restora- 
tion, 

The proceedings under S. 2 ate not ‘criminal proceed- 
ings’ to wliich the provisions of S. 247 of the. Cr. I*. 
Code will apply, bo an order ‘striking otf’ the case for 
the non-appearance ot the complainant is illegal. But 
if it be treated as a dismissal of the complaint for 
default of prosecution, such an order will not preclude 
the Magi'atraie from again calling upon the petitioner 
under S. 2, either to pay back the money advancetl or to 
perform the work agreed to be done. {Dorais 7 uamt lyer^ 
C,J.) KOOKU \ V, J. D’bouz \. 8 Mys. L J. 486. 
WORKMEN'S COMPENSATION ACT (VIII OF 
2— Appeal to iirjfh Court — Interference— 
Duty of Commissioner to record ft mi in ip. 

If a substantial question of law ariscN, the High Court 
Can interfere on points of law as \sell as on points of 
facf. It is the tluty of the Commissioner to state as to 
what the applicant’s employment or duties were, what he 
was engaged to do and then goon to state his dndtng 
as to how the accidc*nt happened in fact. (^Rankin, C, 
/.and C.C, Chose, /.) G(JURl KiNKAK BHAKAT v. 
Kadha KiSSEN COITGN Mlld.S. 60 Cal 421-= I.R, 
1933, Cal. 276 = 142 10. 472 = 37 C.W.N. 81 = 1933 
Cr.O. 301=A.I.R. 1933 Cal 220. 

2 (1) — ^ P>r other'' — Meaning of — I f half- 

brother t minded. 

The term brother in its primary sense means a brother 
of the whole blood and it is only in a secondary and 
.extended sei^e that the term is deemed to include a 
brother of the half blood. Whether the term is to be 
taken in its primary or secondary sense depend" in each 
•case upon the context. The term ‘minor broihei’ m S. 2 
(!)(.'/; does not include a minor half brother. {Pa^e, 
C.J., Ois and Mating Ba, //) MaUNG KYAN,/// the 
•matter of. 9 Rang. 46 = I.R. 1931 Rang. 168 = 131 1. 
C. 134 = 1931 Cr C. 669 = A.I.R. 1931 Rang. 173. 

-S. 2 (1) (d) — Dependent — Meaning — Objtct of 
legislature. 

The actual dependence on the deceased workman is 
not the criterion for judging whether compensation 
should be paid to the persons mentioned^ in the defini 
•tion or to any of them. The mere pi oof of the specified 
relationship would entitle the person concerned to 
■compensation. Policy of the legislature stated. (/«/ Lai, 
J.) MT. MOTI BaI V, AGENT, NORTH- W ESTERN 
Railway. 13 Lah. 228 = 134 I.C. 108 =I.R. 1931 
Xah. 876-33 P.LR. 126=A.I.R. 1932 Lah. 1. 

'"'■S 2(1) (d) — DependenC — Definitt on exhaustive 
— Adopted daughter — Right to receive compensation. 

The definition of the word ‘dependent* in S. 2 (1) (</) 
is exhaustive. An adopted daughter is not a dependent 
and i^ not entitled to receive compensation. {Addison 
-and Bhtde, //.) MUNSHI RaM, In the matter of. 12 
Lah. 658 = I.R 1931 Lah. 394 = 131 I.C. 234=32 P. 
L.R. 341 = A.I.R. 1931 Lah. 399. 
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S. 2 (1) {H)—' Dependent' minor adopted son. 

Provided the personal law of the deceased workmen 
permits an adoption, a minor adopted son, will fall with- 
in the Scope of the definition of ‘dependent’ in S. 2 (1) 
(</). S. 3 (53) of the General Clauses Act, 1897. irelied 
on. {Curtte, J.) OevI Dhta, In re. 12 Lah. 60 = 32 
P.L.R 213= 1931 Cl. C. 527 = 136 IC 48a)=*I.R. 
1932 Lah. 32 (1) = A I.R. 1931 Lah. 661. 

“S, 2 (1) (d) Dependent^ — Minor bruther and 
unmarried sister of half blood. 

The terms “minor brother” and “unmarried sister”, 
which occur in the definition of the expression “depen- 
dent” in Cl. {d) of sub-S, (1) of S. 2 include a minor 
brother and unmarried sister of the half blood {Tapp, 
/) KaKTAR Singh, in the matter of. I.R. 1931 
Lah. 794 = 133 I 0. 654 = 1931 Cr.C. 1040 = AIR 
1931 Lah 76242). 

S. 2 (1) {CC)— 'Unmarried daughter"— ll'idozoed 

daughter whether i omes under. 

The expression “unmarried daughter in S.2 (1)(^) 
.should be construed as including widowed daughter, 
{Rankin, C J. and Ameer Ah, J.) So LEM AM I'lBl v. 
East Indian Railway. 60 Cal 820 = I.R 1933 
Cal. 351 = 143 I.C. 154 = 37 C.W.N. 453=1933 Cr.O 
494(2) = A.IR. 1933 Cal 358. 

S. 2 (1) (d) — 'Unmarried sister" includei 

wtdcjved sister. 

The words “unmarried sister” in S. 2 (1) (</) include 
a widowed sister. {Dalip Singh,/.) Mt. SiiaMO Bai 
V. Daya ram. 1934 Cr.C. 290(1)= A I.R. 1934 Lah. 
116 (1). 

S. 2 (1) {^)—'Unma fried sister' — Widowed 

sister, 1 / i minded, 

A widowed sister wdio has not remarried comes under 
the definition of ‘ unmai ried sister” and is a dependent 
within the meaning of S. 2 (1 ) {d) [/at Lai, /.) Mt. 
Moti Bai V. agent, North-Western Railway, 
j I R. 1931 Lah. 876 = 134 I.C. 108. 

I S. 2 (1) (n) — "Workman' -- Employment o] 

I casual nature — Onus v4 proot . 

The question whether an employment is of a casua: 
nature is one of evidence. The onus in such cases 
would be on the employer to prove the condition which 
is necessary for the purpose of excluding a person from 
the category of a workman and it has to be ‘'howm that 
the workman’s employment was of a casual nature^ 
{Patkar amt Barlee, //) EbkaHIM f. JaINIBI. 6 
IR (Bom.) 75 = 145 I.C. 273 = 35 Bom. L.R. 410 =• 
A.I.R. 1933 Bom. 270. 

S. 2 (1) (n) — Workman — Casual employee for 

employer s trade or business. 

If a man be employed for the purposes of the trade or 
business, the employer is liable to him even though the 
employment be of a ca'^ual nature Munton v. Cantwell^ 
(1920) A. C. 781, Foil. {Page, C./. and Das, /.) 
AEDUL Hussain v. Secretary of State. il 
Rang. 433 = 6 I R. f Rang.) 122 - 146 I C. 729 = 1933 
Cr.C. 910 = A.I.R. 1933 Rang 244. 

S 2(1 )(n) — Workman — Temporary employment, 

A workman who is employed even for two days for 
the purposes nf the employer*-, trade or business is a 
workman under the Act. {Das and Bagulcy, //,) 
Thaver Bros v Muthu Mariammal. 6 IE. 
(Rang.') 136 = 1461.0. 1027 = 1933 Cr.C. 923=A.I. 
R. 1933 Rang. 208. 

S. 2 (1) {n)— Workman. 

The cl^iimant, who was employed in works where 
sand w’as dredged from the creek and sifted so as to 
remove mud and stones, is a workman within the 
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meaning of the Act. i^Baker and Divatia, JJ.) HOGaN 

Gakur Ramzan. 68 Bom 128=149 1.0.247 
=6 B.B. 350-36 Bom. E. B. 1142=1934 Cr C. 116 
=A.I.B. 1934 Bom. 28. 

— S. 2 (1) (n) — "Workman" — Man employed (or a 
few days at a time, 

Btifore a person can be excluded from the definition of 
‘Vorkman*' in S. 2 (1) («) he must not only be one 
“whose employment is of a causal nature,” but also one 
who IS employed otherwise than for tl e purpose of the 
employer's trade or biisLnes**. Both these qualifioalions 
must be present together. The mere fact that a person is 
employed only for a few days at a time will not of itself 
remove him from the category of “ workman”. (^Cur- 
gemen and Ktng, JJ,) PERIYAKKAL v, AGENT, S.L 
Ry. Co., LTD. 68 Mad, 804 — 1936 M.W.N 674 = 
41 L W. 806 - 169 10. 873 - 1936^ Cr.C. 1024 
LE, 1935 Mad. 721 = 69 M.L.J. 93 

S. Z^Acadent arising out of employment ex- 

plat ned. 

Where a workman is injured by the falling upon him 
of the premises where he is employed, the accident neces- 
sarily arises out of the employment. {Lord Atkin.) MAR- 
GARET Bkooker V Thomas Borthwick & Sons 
6 I.R. CP.0)38==146I.C. 973 = 38 L.W 806=1933 
A.L.J. 1308 = 1933 Or C. 1441 = 36 P.LB. 102= 
A.I.R. 1933 PC. 225 = 66 M.L.J. 225 (P.O ). 

« — 8. 3 — Ac<tdeHt artsing out of employment — T'est. 

The question as to whether the accident arose out of 
the employment cannot be determined on any general 
view of facts. It is dependent on the facts of each parti- 
cular case. There is one test which is alw’avs applicable. 
It is this: Was it part of the injured person's employ- 
ment to hazard, to suffer, or to do that which caused his 
injury. If yea, the accident arose out of his employment. 
If nay it did not, because what it was not part of the 
employment to hazard, to suffer, or to do, cannot well 
be the cau^e of an accident arising out of the employ- 
ment. And the question whether the woikman did his 
duty negligently or not arises only where the workman 
was doing something which it was his duty to perform. 
Lancashire and Yo^'kshire Rai\way v. Highly, (I9l7) 
A. C. 352, Foil. {Mi'Ur and Patterson, JJ,) NaWAB 
MAv. Hanuman Jute Mill 6 I.R (Cal.) 10 = 144 
I.O.701(2) = 37 G.W.N. 186=1933 Cr.C. 857 = A.I. 
R. 1933 Cal 613. 

——8. 3 — Accident art sing ^'oiit of and in the course 
of' employment— Interpretation — Tribunal of fact is 
Commissioner and not High Court, 

In deciding the question as to whether the fatal acci- 
dent has arisen out of and in the course of his employ- 
ment, the tribunal of fact is the Commissioner for 
workmen’s compensation and not the High Coujt; and 
whether or not the fatal accident with befell arose out of | 
and in the course of his employment depends upon the | 
facts of the case. The Commissioner must take into 
account the material facts of the case, and must deter- 
mine whether or not upon the facts, the accident dirl, or 
did hot arise out of and in the course of employment. A 
person who with the permission and to the knowledge of 
bis employer lives at some distance Irom the place where 
he is called upon, to w'ork, must be allowed reasonable 
time in all the circumstances within which to proceed 
from his pNce of residence to the place where he is to 
work, and if in the course of proceeding «n a reasonable 
time and in a reasonable manner from the place where 
he reside^ to the place where he works, he meets with a 
fatal accident, then that fatal accident would be held to 
arise out of and in the course of his employment {Page^ 
C./.i Bu and Bagulev J J,) MA YlN 

BURMah Oil Co.. Ltd. 166 1.0. 377=7 R.R. 412 = 
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Al.B. 1936 Bang. 173 (S.B.). 

S. 3 — ^"Arising out of employment" — Meanings 

Injury caused by added peril caused by workman — 
Clatm for compensation — Sustainability, 

\ The expression “arising out of employment” is nob 
confined to “the mere nature of the employment^’. Tlj/*^ 
expression applies to the employment as such, to its- 
nature, its conditions, its obligation and its incidents. 
But the claim for compensation cannot be sustained 
wrhere the accident is caused by “an added peril pro- 
duced by the workman himself.** The applicant, who waa 
a piecer in a cotton mill, went out of his work and 
interfered with tin rollers while in motion and bis dhoti 
having been caught put out his hand to pull it and got 
his hand crushed. 

Held, that in)ary was the result of an “added peril’ 
produced by the workman” and the claim was not sus- 
tainable. {Rankin^ C, J, and C. C, Ghose^ J.) GOURl 
KinKAR BHAKAT r'. RADHA KISSEN COTTON MILLS. 
60 Cal. 421 = I.R. 1933 Cal. 276 = 142 I 0. 472= 37 
O.WN 81 = 1933 Cr 0.301 = A I.B 1933 Cal. 220. 
S. 3 — Compensation for permanent partial dis- 
ablement — Liability of employer — T est — Assessment of 
\ compensation. 

Where a workman claims compensation on the ground 
! of permanent partial disablement due to fracture caused 
by the falling of roof, negligence either on the part of 
the employer or the employed is not the criterion to be 
employed. The question is whether the workman at the 
time of the injury was working within the scope of the 
employment, and if so, whether the employer has proved 
j that he is exempted from paying compensation because 
of the provisos to S. 3. The employer will only escape- 
liability if he can definitely satisfy the provisos in IS 34 
If the workman is peimanently partially disabled, which 
according to meaical estimate is 20 per cent., compensa- 
tion should be awarded at 20 per cent, of the total 
earning capacity. {Courtney Terrell, C J. and I^uby^ 
/.) DHANPAL MADR.^SI v, SUPERINTENDENT OF 
COLLIERIES. 16 Pat L T. 32 = 7 B P. 294 = 152 I.O- 
1024 = 1934 Cr.C. 1289 = A IB. 1934 Pat. 630 

S. 3 — Acadent arising out of and in the course* 

of employment — AvctderU caused while returning from- 
work. J 

The deceas^ed w^as a cooly. He had been working at' 
unloading coal from a ship lying at anchor. At the end 
of bis w^ork, he got into a sampan to go ashore with other 
coolies. When in the sampan owing to the falling on’ 
the occupants of some hot cinders thrown overboard and 
leaning on one side, to avoid them, the sampan capsized) 
and all were thrown into the river. The deceased was 
drowned. 

Held^ that as deceased w’as on his way back to the 
wharf where his day’s employment would end, in a* 
recognized w’ay for the coolies to travel without any- 
added risk, the accident must be regarded as one arising 
out of as well as being in the course of his employment. 
English ca«es referred {Das and Baguley, J J ) THAVER 

Bros, v , Muthu Mariammal. 6 I.B. (Bang ) 136= 
146 I.C. 1027 = 1933 Cr.C. 923 = A. I.R. 1933 Rang. 
208. 

— S. 3 — Iniury by natural force — Whether sustain* 
ed in course of employment. 

Whether an accident arises out of the employment' 
depends on the particular facts. If a w'orkman is injured 
by some natural force such as ightning the heat of the 
sun, or extreme cold, which in itself has no kind of 
connexion with employment, he cannot recover compen* 
sation unless he can sufficiently associate such injury with 
his employment. This he can do if he can show that 
the employment exposed him in a special degree to 
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suffering such an injury. But if he is injured by contact 
physically with some part of the place where he works, 
then, apart from qu*ej*tions of hi? own misconduct, he 
at once associates the accident with his employment and 
nothing further need be considered. So that if the roof 
or walls fall upon him, or he slips upon the premises 
f^re is no need to make further inquiry as to why the 
accident happened. {Lrrd Atktn^ MARGARET BROOKER 

V, Thomas bokthavick & Sons. 6 I.B. (P C.). 38 = 
146 I.C. 973-38 L.W. 805=1983 A L.J. 1308 = 36 
P.L.R, 102=1933 CrO. 1441 = A LE. 1933 P.O 226 
= 66 M.L.J. 226(P.C.). 

S. 3 — “/n the course of employment** — 

Duties allotted by superior. 

That a person is employed as a gin-fitter for 
the upkeep and repair of the gins and is required 
to perform such duties as the manager or engi- 
neer might allot to him, does not exclude his lia- 
bility to perform such duties as might be allotted 
to him by anyone else set over him; and if an 
accident occurs while performing such duty, the 
accident does occur in the course of the em- 
ployment of such workman. {Pollock, A. J. C.) 
Abbu Bakar Abdul Rahman & Co. v. Narayan. 
6 I.R. (Nag.) 47=145 I.C. 402=1933 Cr. 
C. 1004=A.I.R. 1933 Nag. 272 (2). 

S. 3 — Liability to pay compensation — Ncg'^ 

ligence of employee — Effect of. 

Mere negligence of the worker cannot be re- 
garded as wilful disobedience by the workman to 
an order expressly given. Contributory negli- 
gence on the part of the employee does not exone- 
rate the employer from liability to compensate 
the employee if the accident could have been 
avoided by the exercise of ordinary care and 
diligence. {Abdul Rashid, J.) Allah Baksh 
V. Mian Mohammad, 158 I.C. 830=8 R.L. 
298=A.I.R. 1935 Lah. 670. 

S. 3 (1) — Death of zvorkman by snake 

bite on his way to work from), his quarters — Em- 
ployees liability. 

♦.fn order come within the Act, an accident 
must not only occur “in the course of” but in 
addition, must arise “out of” the employment. 
An employer is not liable to pay compensation in 
respect of every injury that a workman may suffer 
in the course of his employment, but only in res- 
pect of such injuries as are the result of risks 
incidental to his employment. An employer is 
not liable to compensate a workman for an in- 
jury that has been caused by reason of the 
workman being exposed to a risk to which all 
persons who happened lawfully to be present 
at the time and place of the accident would be 
subjected, unless the workman at such time and 
place was exposed to an exceptional risk of sus- 
taining the injury by reason of the work which 
he was engaged by the employer to carry out. 
Where the deceased workman was bitten by a 
snake while going by one of the routes to his 
place of employment from the quarters provided 
by the employer, which was about four miles 
away. 

Held, the fatal accident to the workman did not 
“arise out” of his employment, both because at 
the time when he was bitten by the snake he 
was not doing an act which he was under an 
obligation to do by reason of his contract of ser- 
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vice with the employer, and also because the’ 
accident was the result of a risk common to every 
one who happened to make use of the highway 
along which he was walking, and was not due 
to any exceptional risk which he ran as ^he 
result of performing his duties as an employee. 

Held also, that the accident was not one arising 
“in the course” of the employment as it was not 
part of his contract that he should use the route 
that he chose, and as it was for him and not for 
his employer to decide the route by which and 
the time when he should make his way to his- 
place of work. {Page, C. /. and Mya Bu, J.) 
The Burma On. Co , Lid. v. Ma Hmwe Yin. 13* 
Rang. 553=1935 Cr.C. 1245=159 I.C. 109S 
=8 R.R. 328=A.I.R. 1935 Rang. 428. 

— % S. 3 (1)| — Order for compensation in the 

absence of legal claim— Legality. 

It may be that an employer, in cases where 
neither the workman nor his dependants have 
any legal claim upon him, is sometimes prepared' 
ex gratia to make a payment to the persons 
affected by way of compensation; but it is, of 
course, solely for the employer to decide whether 
in any particular case he will act in this way 
or not; and it is a matter with which the Court 
has no concern. Hence where a Commissioner 
finds that neither the workman nor his depend- 
ants had any claim on the employer, he has no 
jurisdiction to order a small compensation to be 
paid by employer. {Page, C. J. and Mya Bu, /.) 
Consolidated Tin Mines v. Cantarat. 158 I. 
C. 44=8 R.R. 142=1935 Cr.C. 999=A.I.R. 
1935 Rang. 303. 

Ss. 3 (1) (c) and 2 (1) (1) — Partial disc 

ablcment — Injury to fingers— Right to compen^ 
sation. 

M a crane driver in a company which had under- 
taken the construction of a bridge across the 
Indus, met with an accident and lost 2-3rds of 
index and middle finfter of his right hand and 
the whole of his third and fourth fingers of the 
same hand, his thumb and hand remaining intact. 
M applied for compensation. 

Held, that M was not entitled to any compensa- 
tion by virtue of S. 3 (1) (c) as the percentage 
of the loss of his earning capacity was at the 
most 25 per cent, and according to the schedule 
there was no permanent total disablement. 
{Addison, J.) All-India Construction Co., Ltd. 
V. Munshi Ram. I.R. 1931 Lah. 914=134 
I.C. 290=33 P.L.R. 232=A.I.R. 1931 Lah. 
319. 

— 4 (1) (A) and (D) — Payments made 
to injured before death — Deduction from amourist 
payable after death. 

Payments made to an injured workman before 
his death under S. 4 (1) (D) cannot be deduct- 
ed from the compensation payable under S. 4 
(1) (A) after the death of the workman, as the 
right of the dependants to compensation upon 
the death of the workman is independent of the 
workman's right to compensation. {Page, C. J., 
Das and Mya Bu, JJ.) Maung Nyi of Khan- 
gone, In the goods of. 11 Rang. 154=1. R. 
1933 Rang. 51=142 I.C. 825=1933 Cr.C. 
286=A.I.R. 1933 Rang. 33 (F.B.). 

S. 3 — Power to aivard full amount even 

though only smaller aj^ount was asked for. 
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Under the Act the Commissioner has a duty to 
sec that the injured party, usually a cooly ignor- 
ant of the law, gets fair play. The provisions 
of the Act so far as the calculation of compensa- 
is concerned are mandatory. The Com- 
missioner has no jurisdiction to give less com- 
pensation than that laid down in the Act, and 
ithe Commissioner is in no way fettered by what 
an ignorant cooly helped perhaps by advisers only 
less ignorant than himself may enter in his 
original application to the Commissioner. 
(Bagtiley and Maying Ba, JJ.) Benga'L, Burma 
Steam Navigation Co., Ltd. v, Ramana. I.R. 
1932 Rang. 206=140 I.C. 46=1932 Cr.C. 
704= A. I.R. 1932 Rang. 141. 

S. 5 (1) (b) — Applicability — Casual em- 
ployment. 

S. 5 (1) (b) applies to all cases in which the 
employment has not been continuous for not less 
than one year. When a workman is casually 
employed he cannot be held to be in permanent 
service and when there arc breaks in his service 
for various periods, though each period in itself 
is not more than 14 days he cannot be held to be 
in continuous service, where the workman has 
worked during the intervals under another em- 
ployer. (Bagulcy and Mating Ba, JJ.) Bengal, 
Burma Steam Navigation Co, Ltd. v. Ramana. 
I.R. 1932 Rang. 206=140 I.C. 46=1932 Cr. 
C. 704=A.I.R. 1932 Rang. 141. 

S. 10 (1), proviso — ''Sufficient cause”— 

Ignorance of rules. 

Ignorance of the existence of the Act and of 
the provision contended therein that the claim 
should be instituted within six months from the 
date of accident is no “sufficient cause” within 
the meaning of proviso to S. 10. (Jleald and 
Mya Bu, JJ.) Consolidated Mines of Burma 
Ltd. V. Maung Tun K. 9 Rang. 118=1. R. 
1931 Rang. 124=131 IsC. 60=1931 Cr.C. 
671=A.I.R. 1931 Rang. 175. 

— S. 10 (1) — Claim against contractor of 

Railway company — Notice to contractor — Neces- 
sity for. 

Where a claim for compensation was made by 
the dependants of a deceased labourer in a Rail- 
way Company’s employment for accidental death 
of deceased and claim was made against the 
contractor employing the deceased and not against 
Railway Company but the Commissioner served 
notice on the Company. 

Held, that notice ought to have been served on 
the contractor and not on the Company. (R. C. 
Mitter, /.) Bisweswar Roy Ciiaudiiury v. 
Khagendra Kaibarta. 63 Cal. 547=159 I.C. 
423=1935 Cr.C. 1075=A.I.R. 1935 Cal. 
683. 

S. 10 (1) — Failure to give earlier notice : 

— Sufficient cause — Workman not realising permed j 
nent loss of eyesight earlier. \ 

The Commissioner is the sole judge to deter- 1 
mine whether or not the want of or a defect in a j 
notice shall bar the proceedings, and his deci- 
sion is one of fact which cannot be appealed 
against except on the ground that there is no 
evidence to support it. The fact that the work- 
man did not realize until a certain^ day that he 
had permancntlv lost his eve-sight of one eye, is 
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sufficient cause for his not giving notice earlier 
and the omission in the notice to state the cause 
of injury is not material when the manager or 
the employer is already aware of it. (Pollock, 
A. J. C.) Abbu Bakar Abdul Rahman & Co. v. 
Narayan. 6 I.R. (Nag.) 47=145 I.C. 40^ 
=1933 Cr.C. 1004=A.I.R. 1933 Nag. Zll 
( 2 ). 

S. 10 (1) — Sufficient cause — Failure to give 

notice — Trivial injury — Sufficient cause. 

Where in the opinion of the deceased the in- 
jury was trivial and was such that he was not 
entitled to compensation under the Act the fai- 
lure to give notice by the deceased workman is 
due to sufficient cause within the meaning of S. 
10. (Patkar and Barlee, JJ.) Halemabai v. 
Ardeshir B. Cursetjl I.R. 1933 Bom. 309 
=144 I.C. 648=35 Bom.L.R. 293=1933 Cr. 
C. 607=A.I.R. 1933 Bom. 197. 

S. 10 (1) — Sufficient cause — Ignorance 

of the time limit, no excuse. 

Ignorance of the existence of the Act and of 
the provision contained therein that the claim 
should be instituted within six months from the 
date of accident is no “sufficient cause” within the 
meaning of proviso to S. 30. Rolls v. Pascali, 
(1911) 1 K.IL 982, Rel. (Heald and Mya Bu, 
JJ.) Consolidated Mines of Burma, Ltd. v. 
Maung Tun E. 9 Rang. 118=1. R. 1931 
Rang. 124=131 I.C. 60=1931 Cr.C. 671= 
A. I.R. 1931 Rang. 175. 

S. 10 (1) — Notice — Failure to 'give — 

Power of Court to condone. 

The notice under S. 10 should be given as soon 
as practicable after the happening of the acci- 
dent and before the workman has voluntarily 
left the employment in which he was injured. 
Want of notice can however be excused under 
the proviso if there is sufficient cause. 

Semble : It is desirable that both the provisos 
to S. 14 (1) of the English Act, 1925, should 
be reproduced in S. 10 of the India Act in order 
that want of notice may be expressly made V'^- 
blc to be condoned. (Patkar and Murpny, JJ.) 
Jai Chani) V. ViTHAL Bajirao. 57 Bom. 150 
=I.R. 1933 Bom. 250=142 I.C. 630=35 
Bom.L.R. 83=1933 Cr.C. 257 (2)=A.I.R. 
1933 Bom. 109. 

10 (1) and (2)—Notice--Need for. 

stating cause of injury — Delay in giving notice. 

S, 10 requires a notice in writing and it is 
necessary that it should .state in ordinary language 
the cause of the injury; but that docs not mean 
that the notice should state in language to the 
same effect as the subsequent application before 
the Commissioner. Delay in giving notice under 
the section may be a matter of great importance. 
(Rankin, C.J. and C. C. Chose, J. ) Hira Lal 
Mandal V. Burmah Shell Oil Storage and 
Distributing Co., Ltd. I.R. 1933 Cal. 244= 
142 I.C. 250=37 C.W.N. 225=1933 Cr.C. 
205 (2)=A.I.R. 1933 Cal. 130. 

S. 10 (1) — Sufficient cause — Question of 

lave — Appeal. 

The question whether the facts found by the 
(Commissioner under the Workmen’s Compensa- 
tion Act constitutes reasonable cause for failure 
of the injured workman to give notice of the 
accident or to claim compensation within the 
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Statutory period is* a question of law and the 
Commissioner’s decision on the question is open 
to review by the High Court. {Patkar and 
Barlee, //.) Halemabai v, Ardeshir B. Curt 
sStji. I.R. 1933 Bom. 309=144 I.C. 648= 
=35 Bom.L.R. 293=1933 Cr.C. 607=A.I. 
R. 1933 Bom. 197. 

S. 10 (1) and provisos — Application tg 

Commissioner — Limitation for. 

The period of six months, to which S. 10 
refers, relates to the claim for compensation 
made by the workman against his employer and 
has no reference to the period within which an 
application for the settlement of the matter by 
the Commissioner can be made. If the claim 
has not been made within time, even then the 
Commissioner may, in the exercise of the dis- 
cretion allowed by the second proviso to the sec- 
tion, admit the claim and decide it. (Buckland, 
A,C,J,, Costello and Pofuckridge, //.) Abdul 
Karim v. Eastern Bengal Railway. 61 Cal. 
508=149 I.C. 169=6 R.C. 522=38 C.W.N. 
613=1934 Cr.C. 613=A.I.R. 1934 Cal. 460 
(S.B.). 

S. 10 (1) — Notice-^Sufficiency of—De- \ 

cision of Commissioner final, \ 

* The Commissioner is the sole judge to deter- 
mine whether or not the want of, or a defect in, 
a notice shall bar the proceedings and his deci- 
sion is one of fact which cannot be appealed 
against except on the ground that there is no 
evidence to support it. {Pollock, A.J.C,) 
Abdul Rahiman & Co. v. Narayanan. 1933 
Cr.C. 1004=16 Nag.L.J. 63=145 I.C. 402 
=6 R.N. 47=A.I.R. 1933 Nag. 272 (2). 

S. 12 (1) '-^Contractors engaging workr 

men through sub-contractor — Liability of con- 
tractor. 

Where the employers who are contractors 
en^ge workmen through a sub-contractor und§r 
for th^ execution of work which was ordi- 
narily part of their own trade or business, the 
employers and not the sub-contractor is liable. 
(D^ and Baguley, JJ,) Thaver Bros, v, 
Muthu Mariammal. 6 I.R. (Rang.) 136= 
146 I.C. 1027=1933 Cr.C. 923=A.I.R. 1933 
Rang. 208. 

— S. \2 {X)'— “Labourer in Railway company 

dying of accident — Claim for compensation from 
contractor employing deceased-^Liability of conif- 
pany. 

The deceased was a labourer in the employ of a 
Railway company and died of an accident whereon 
the dependants of the deceased claimed compen- 
sation from the contractor who had employed 
the deceased. 

Held, that the company was directly liable to 
dependants as if it was the employer. {R, C, 
Mitter, J ,) Bisweswar Roy Choudhury v. 
Khagendra Kaibarta. 63 Cal. 547=159 I.C. 
423=1935 Cr.C. 1075=A.I.R. 1935 Cal. 683. 
— 12 (1) — Principal— Test of liability — 
Butldtng by Bank — Injuries — Liability of Bank 
for. 

The idea underlying S. 12 is that, if it is ordi- 
narily part of the business of a person to execute 
certain work, then ne will ordinarily do that 
work by his own §^vants; he is not to escape 
t2.D.-II-239 
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liability for any accident that takes place merely 
by interposing a contractor — the contractor under- 
taking to do what ordinarily the principal would 
do for himself. It is not part of the ordinary 
business of a Bank to build houses. The fact 
that one of its objects is stated in its Memoran- 
dum to be “to build offices, buildings, etc.” is 
not by itself sufficient to entitle the Bank to build 
houses ill the sense of building them itself as 
distinct for getting them built in the ordinary 
way. There must be some evidence to show 
that the Bank is ‘building’ as part of its ordinary 
business before it is rendered liable under S. 12 
for injuries sustained in the course of the build- 
iuge 53 B. 20^ Ref. {Rankin, C.J, and Cos,- 
telio, /.) Kar^ani Industrial Bank, Ltd. v, 
Ranjan. 60 Cal. 24=1933 Cr.C. 106=142 
I.C. 54=1. R. 1933 Cal. 215=36 C.W.N. 
841=A.I.R. i933 Cal. 63. 

; S . 10 0,)—^ujSfcient reason for delay — 

Claimant employed by same employer on same 
pay on light duties. 

Where during the period of six months imme- 
diately following the accident, the claimant was 
employed on light duties on the same pay by the 
employer, that is a sufficient reason for his not 
having made the claim within that period. And 
once a reasonable cause is established for failure 
to make a claim for compensation within six 
months of the occurrence of the accident, the 
bar to the maintenance of the proceedings under 
the Act is removed. {Baker and Divatia, JJ.) 
Hogan v. Gafur Ramzan. 58 Bom. 128=35 
Bom.L.R. 1142=149 I.C. 247=6 R.B. 350 
=1934 Cr.C. 115=A.I.R. 1934 Bom. 28. 

S . 12 (^l)—^*Trade or business** — Railway 

company— Maintenance or upkeep of railway line 
— If part of its business. 

Maintenance or upldfeep of the railway line is 
ordinarily part of the business of a Railway com- 
pany. The business of keeping the line in order 
is as normal and as essential a feature of the 
running of a Railway as the issue of tickets or 
the handling of goods. {Curgenven and King, 
/A) Periyakkal V. Agent, S. I. Ry. Co 
Ltd. 58 Mad. 804=1935 M.W.N. 674=41 
L.W. 805=1935 Cr.C. 1024=159 I.C. 873= 
A. I.R. 1935 Mad. 721=69 M.L.J. 93. 

Z (2)--Construction—''Any such*' in- 

demnity — Liability of sub-contractor . 

The contractor referred to in S. 12 (2) is the 
contractor who contracts directly with the prin- 
cipal as defined in S. 12 (1). If there is any 
further sub-letUng of the contract an indemnity 
rannot be obtained under the contract and must 
be sought by recourse to the Civil Court. The 
words “any such” indemnity are restricted to the 
indemnity between the principal and the original 
contractor. {Wadia, J.) Dhunjibhoy Bomanti 
w. Gunpa Khandu Koli. 57 Bom. 699=6 
I.R. (Bom.) 166=146 I.C. 616=35 Bom 

915=A.I.R. 1933 

7, (2 ) — Claim for compensation — 

to contractor under employer— If essm- 

In a claim for compensation, as sub-S. (2)i 

liability to 

indemnify the Railway coinpany, he is entitled to 
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notice of the claim and can certainly dispute the 
claim of the dependants of the deceased labourer. 
(R. C, Miner, /.) Bisweswar Roy CHAUr 
i}Htf«Y V. Khagendra Kaibarta. 63 Cal. 547 
::=159 I.C. 423=1935 Cr.C. 1075=A.I.R. 
1935 Cal. 683. 

— — S. IZ— Distinction between independent 
and sub'Conlractor — Liability of sub-contractor. 

An independent contractor generally speaking 
is one who undertakes to produce a given result 
to do a certain work without being controlled 
by the person for whom he does the work. A 
contractor executing an employment is not the 
servant of the person who engages his services 
and he does not make such person liable for ?iny 
torts he or his servants have committed nor is a 
sub-contractor the servant of the contractor who 
has employed him. Even when there is a sub- 
contractor, if the injury was caused while the 
workman acted under the% principal and owing to 
the latter’s negligence the liability fastens to the 
principal and not to the sub-contractor. (IVadia, 
/.) Dhunjibiioy Bomanji V. Gunpa Khandu 
Koli. 57 Bom. 699=6 I.R. (Bom.) 166= 
146 I.C. 616=35 Bom.L.R. 694=1933 Cr.C. 
915=A.I.R. 1933 Bom. 338. 

— "S . 19 Cl)~Review — Application for com- 
pensation on behalf of applicant and other mem- 
bers — Rejection of claim of applicant — Applica- 
tion for review — Order in favour of other mem- 
bers — Legality. 

Where a person made an application to the 
Commissioner for compensation to himself as the 
son of the deceased and for the widow and minor 
children and on the Commissioner rejecting his 
claim, filed an application purporting to be for 
review stating that he had claimed in- his original 
application compensation for other members of 
the family and the Coriimissioner thereupon 
awarded compensation to the widow, 

Held, that there was nothing in the Workmen’s 
Compensation Act to confer any power ol review 
on a Commissioner under that Act. 

Held, further, that the order of the Commis- 
sioner did not purport to be one in review or 
setting aside his previous order and what he pur- 
ported to do was to pass orders in regard to the 
original application in so far as it referred to the 
claim of the widow and the minors as he had 
not passed any order in regard to that claim in 
that application and that under S. 19, the Com- 
missioner was bound to settle the question of 
whether compensation was due to the widow and 
the minors on the original application. {BefP- 
net, J.) Nanak Chand Shadi Ram v. Maha- 
BIR. 154 I.C. 308=7 R.A. 732=1935 A.L.J. 
349=1935 A.W.R. 233=A.I.R. 1935 All. 
408. 

-S. 19 — Rules under App. II, R. 30 — 

Question referred to Commissioner — Notice 

issued — Medical report as evidence. 

Where a question is referred to Commissioner 
and a claim for compensation is made and notice 
to employer is issued, the Commissioner cannot 
summarily reject the application merely on the 
strength of the medical report. He hus to record 
issues and in a judgment under R. 30 to state 
concisely his finding on estcih of the issues. The 
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Surgeon's report is not admissible unless the Sur- 
geon himself comes to prove it, giving an oppor- 
tunity to the claimant, if necessary, to examine 
him if the Surgeon is his own witness or cross- 
examine him if the Surgeon is a witness on tb'^ 
other side. (Wort A.C.J. and Kulwant Sahdy, 
J.) Appal Swammy East Plant Mechanical 
Dept. v. Tata Iron and Steel Co., Ltd. 14 
Pat.L.T. 625=1933 Cr.C. 1165=148 I.C. 
210=6 R.P. 433=A.I.R. 1933 Pat. 532. 

— — S. 23 — Commissioner — Powers of review. 

There is nothing in the Workmen’s Compensa- 
tion Act to confer any power of review on a 
Commissioner under that Act. (Bennet, /.) 
Nanak Chand Shadi Ram v. Mahabir. 154 
I.C. 308=7 R.A. 732=1935 A.L.J. 349= 
1935 A.W.R. 233=A.I.R. 1935 All 408. 

S. 2A— Application by managing member 

of joint family on behalf of other members — 
Competency. 

The words ‘‘other person” in S. 24 are joined 
to legal practitioner and these words indicate 
formal appearances on behalf of the persons 
claiming. A managing member of a joint Hindu 
family can apply to the Commissioner for com- 
pensation on behalf of the widow and the minor 
members of the family and no authorisation in 
writing by them is necessary. (Bennet, J.) 
Nanak Chand Shadi Ram v, Mahabir. 154 
I.C. 308=7 R.A. 732=1935 A.L.J. 349= 
1935 A.W.R. 233=A.I.R. 1935 All. 408. 

Ss. 26 and 30 (a) — Ground for re-trial-^ 

Failure of Commissioner to comply with rules in 
S. 26. 

The failure of the Commissioner to comply 
with the rules mentioned in S. 26 is not by itself 
sufficient ground for ordering a re-trial. Re- 
trial cannot be ordered unless in consequence of 
such non-compliance, there has been a failure of 
justice and unless there are not sufficient mate- 
rials on the record to enable the High Courts to 
deal with the case, (Ferrers, J.C. ard RupchadH, 
A.J.C.) Pestonji Bhicaji v. Farid Khan Pir 
Mahomed. 27 S.L.R. 377=6 I.R. (Sind) 72 
=146 I.C. 696=1933 Cr.C. 947= A. I.R. 1933 
Sind 273. 

— S. ZO^Finding of fact-— Interference by 

High Court. 

The High Court will interfere with the deci- 
sion of the Commissioner only if the statement 
of law by him or its application to the facts is 
obviously wrong. (Patkar and Barlee, JJ.) 
Ebrahim V. Jainibi. 6 I.R. (Bom.) 75=145 
I.C. 273=35 Bom.L.R. 410=A.I.R. 1933 
Bom. 270. 

S. 30 — Question of fact— Injury due to 

accident. 

A finding that a workman was scraping the 
cylinder of the gas engine in the employer's fac- 
tory and that a particle of rust entered his eye, 
which eventually caused complete loss of sight 
in that eye, is a finding of fact that cannot be 
challenged. (Polock, A.J.C.) Abbu Dakar 
Abdul Rahman & Co. v. Narayan. 6 I.R. 
(Nag.) 47=145 I.C. 402=1933 Cr.C. 1004= 
A. I.R. 1933 Nag. 272 (2). 

S. 30 — Question of law—Suffleient cause 

under S. 10— Appeal. 
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The question whether the facts found by the 
Commissioner under the Workmen's Compensa- 
tion Act constitutes reasonable cause for failure 
of the injured workman to give notice of the 
•atxident or to claim compensation within the 
statutory period is a question of law and the 
Commissioner’s decision on the question is open 
to review by the High Court. {Paikar and Bar- 
lee, JJ,) Halemabai V, Ardeshir B. Cursetji. 

I. R. 1933 Bom. 309=144 I.C. 648=35 Bom. 

L.R. 293=1933 Cr.C. 607=A.I.R. 1933 

Bom. 197. 

S. 30, Proviso — Interference by High 

Court — Scope of. 

Obiter, — The effect of the proviso to S. 30 is 
to limit the power of the Court to interfere only 
with sucn findings of fact of the Commissioner 
as depend upon questfons of law. {Ferrers, 

J, C, and Rupchand, A.J.C.) Pestonji Bhl- 
CAji V. Farid Khan Pfe Mahomed. 27 S.L.R. 
377=6 I.R. (Sind) 72=146 I.C. 696=1933 
Cr.C. 947= A. I.R. 1933 Sind 273. 

- -Sch. I — Claim to 70 per cent, of earning 

capacity — When maintainable. 

In order that a workman may claim 70 per 
cent, of loss of earning capacity as compensation, 
he should bring his case within the words 
“complete and permanent loss of the use of any 
limb or member." It is only then that the 
Commissioner can deem it to be a case of loss 
of the limb. {Ferrers, J.C. and Rupchand, A.J.C.) 
Pestonji Bhicaji v. Farid Khan Pir Maho- 
med. 6 I.R. (Sind) 72=146 I.C. 696=27 
S.L.R. 377=1933 Cr.C. 947=A.I.R. 1933 
Sind 273. 

Sch. II, Cl. (12)— Applicability — Work- 

man employed in hand-dug well. 

Sch. II, Cl. (12) applies to a workman en- 
gaged as a wcll-diggcr in a hand-dug well. 
IPa^e, C. J., Das and Dunkley, JJ.) Maung Ya 
Jilt, In the matter of. 11 Rang. 404=6 I.R. 
(Rang.) 135=146 I.C. 1009 (1)=1933 Cr. 
C. 1532 (1)=A.I.R. 1933 Rang. 418 (1). 
WORKS OF PUBLIC UTILITY COMPA- 
NIES ACT (XXII of 1863)— Scope and 
object of — Declaration that “the land may be 
taken" — If conclusive — ^Act VI of 1857. See 
Public Purposes Land Acquisition Act (VI 
OF 1857) — Scope and object of. 15 P.L.T. 681. 
— — S. 26 — Construction and scope. 

The earlier sections of the Act provide for the 
machinery the promoters of the concern are to 
satisfy the Government that the matter in hand 
is a matter of public utility for the purposes of 
which the land should be acquired under the 
Act; provision is also made for the survey of 
the lands sought to be acquired. S. 26 of the 
Act contemplates a definite declaration by the 
Government that they are proceeding under the 
Act and the land is required for the work on 
hand; and when once the declaration is made, it 
is conclusive for the authorities to exercise their 
powers under the Act to acquire the land for the 
purposes of public utility. {Wort and Agarw^a, 
JJ.) Jainty Central Colliery, Ltd. v. Jagdish 
Prasad Singh. 155 I.C. 98=7 R.P. 547= 
15 P.L.T. 681=A.I.R. 1935 Pat. 134. 


.S/^d) Hindu Law— religious endowment 
—Temple. 

(2) Mahomedan Law— wakf— Mosque. 
WOBSHIPPBB. See C. P. Code, S. 92— Rightjto 
SUE. 

WBIT or OEBTIOBABI. See CERTIORARI. 

WBIT OP HABEAS COBPUS. 

(1) CR. P. CODE, S. 491. 

(2) Habeas corpus. 

WBIT OP PBOHIBITION. 

See (1) Jurisdiction— Writ of prohibition. 
(2) Prohibition. 

WRITTEN STATEMENT. See C. P, CODE. O. 8. 
WBONGPUL ARREST, Tort. 

WiiONGFUL ACTAOHMENT. See TORT. 
WRONGFUL CONFINEMENT. .9*'^ Penal Code, 
Ss. 339 AND 342. 

WRONGFUL EX-COMMUNIOATION. See Tort* 
WRONGFUL INDUCEMENT. See Tort. 
WRONGFUL LOSS. See Penal Code, S. 24. 

WRONGFUL RESTRAINT. See PENAL CODE, S. 
341. 

YAJMANVRITTI. 

See (1) Hindu Law— religious office. 

(2) Religious office. 

YOUTHFUL OFFENDER. 

See {\) borstal school. 

(2) Cr. P. Code, S. 562. 

“ZAID MUTALBA". See LANDLORD AND TENANT 

— KENT. 17RD, 712. 

ZAILDAR — Appointment — Claim of Sufedposh 
and Sarbarah — Religion of claimant whether need 
be taken into account. 

When the claim of the Sufedposh and Sar- 
barah conflict, the Sarbarah should not be re- 
garded as having a st^erior claim so as to justify 
departing from the collector’s choice. Religion 
is not one of the considerations to be taken into 
account in making the appointment. {Irving, 
F. C.) Khan Mahomed v. Gurdit Singh. 11 
Lah.L.T. 108. 

Appointment of-— Concurrent selection by 

Collector and Commissioner — Revision — Inter- 
ference in. 

An appointment to the post of zaildar or sufed- 
posh by Collectors should, as far as possible, be 
upheld on appeal; where the appointment by the 
Collector has been confirmed by the Commis- 
sioner on appeal, the selection cannot be inter- 
fered with in revision. {Irving, F. C.) NaraiN 
Singh v. Abdul Majid. 12 Lah.L.T. 19. 
—Appointment of-— Discretion of Collector. 

No hereditary claim can be considered in mak- 
ing the appointment of a Zaildar or sufedposh and 
the decision whether to appoint a substitute or to 
dismiss a Zaildar or sufedposh for incapacity 
due to old age is one which should normally be 
left to the Collector. {Irving, F. C.) Jaw ala 
Singh v. Emperor. 12 Lah.L.T. 16. 

— A ppointment — Disqualification — Candi- 
date being Honorary Magistrate. 

The fact •that a candidate is an Honorary Ma- 
gistrate does not necessarily disqualify him from- 
being appointed Zaildhr. Evejy case must be 
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decided on its merits. {Townsend, P. C.) Ra- 
jiNOAR Singh v. Narain Chand. 10 Lah.L.T. 

4., 

Appointment — Order of Collector^— Inter- 

fefence. 

The Collector’s order regarding appointment 
to the office of Zaildar should not ordinarily be 
interfered with but when his order is in contra- 
vention of the rules on the subject, the order 
can be interfered with. F. C.) FaiQir 

Mahomed v. Dalip Singh. 11 Lah.L.T. 124. 
—Appointment — Qualification^Possession of 
property — Decision of Collector — Interference. 

The general rule in Zaildari cases is that the 
Collector’s choice should be upheld. When other 
things are equal or nearly equal the Collectcr’s 
choice should not be upset unless' the rival candi- 
date has done good service either as sufedposh 
or as acting zaildar. In the case of a zaildar, 
possession of land is required as a proof of status 
in the zail. It is therefore permissible to con- 
sider how it was acquired and whether any such 
deduction can be drawn from the possession. It 
is undesirable that a man, whose ancestral home 
and primary claims are in one zail should be 
qualified for the zaildari of another zail on the 
ground of an acquisition of land made for that 
purpose, which is also of somewhat doubtful 
reality. {Irving, F. C.) Randhir Singh v. 
Jalal Din. 11 Lah.L.T. 38. 

■ ■■ A ppointment — Qualification — Service in 
army whether a disqualification. 

Service in the Army cannot be regarded as a 
disqualification for appointment to the office of 
Zaildar, {Irving, F. C) FaQir Mahomed v. 
Dalip Singh. 11 Lah.L.T. 124. 
—Appointment — Sanction of Commissioner — 
Collector whether can go hack on recommendor 
iion — Punjab Land Revenue Rules, Rr. 4 and 7. 

Where the candidate for the office of Zaildar is 
not a lambardar, it is necessary to obtain the 
Commissioner’s approval, for him as a suitable 
candidate. Once the Commissioner approves a 
particular candidate, the Collector is not compe- 
tent to find that he is not a suitable candidate. 
{Irving, F. C.) FaQir Mahomed v. Dalip Singh. 
11 Lah.L.T. 124. 

, A ppointment — Widow of Zamindar — Putt- 

jab Land Revenue Rules modified by Jhelum 
Inam Rules. 

In a case governed by the Jhelum Inam Rules, 
the widow of a deceased zaildar can be appointed 
in his place, {Irving, F. C.) Mr. Sardar Bang 
t? Fazal Ilahi. 11 Lah.L.T. 23. 

,, — - D ismissal— Grounds — Incapacity due to old 
age — Decision pf Collector — Finality. 

^The decision whether to appoint a substitute 
or to dismiss a zaildar or Sufedposh for incapa- 
city due to old age is one which should normally 


ZIRAXT. 

be left to the Collector. {Irving, F. C.) Jawa- 
LA Singh v. Emperor. 11 Lah.L.T. 105. 

- — I — Selection by Collector — Failure to exercise 
jurisdiction — Power of Commissioner to selei t. 

It is only in exceptional cases that the Collec- 
tor’s selection of a Zaildar should be upset bill 
where he has failed to exercise his duty of mak- 
ing a choice and has merely given effect to the 
hereditary claim, the duty devolves on the Com- 
missioner to make the selection. {Irving, F. C.) 
Riaz Hussain Shah v. Ahmad Yar Khan. 
11 Lah.L.T. 93. 

Selection of — Discretion of Collector — In- 
terference by higher authority — Grounds — Prinr 
ciples. 

The Collector’s choice in the matter of ap- 
pointment of a zaildar should not nortnally be 
interfered with even though the appellate author- 
ity thinks that his choice is not the best. But 
it is not necessary that the Superior Revenue 
authority should find the Collector’s appointment 
flagrantly perverse before interfering with the 
Collector’s choice. {Latifi, F. C.) Ujagar 
Singh v. Indar Singh. 14 Lah.L.T. 24. 

Selection of — Principles — Appointment of 

person not lambardar — Justification — Duty of 
Commissioner. 

Where a suitable lambardar candidate is avail- 
able for a Zaildari, it is not desirable to extend 
(the field of selection beyond the lambardars of 
the zail. Occasionally the ablest and most influ- 
ential man in a zail may be a land owner or a 
pensioned Indian Officer who is not a lambardar. 
But in according sanction to such a choice, the 
Commissioner must satisfy himself, firstly, that 
none of the lambardar candidates are really 
suitable, and secondly, that the candidate for 
whom sanction is sought is the best outsider 
available. {Latifi, F. C.) Amir Haidar v. Dast 
Mahomed. 14 Lsih.L.T. 17. 

ZAMINDAB. . 

See{l) Grant— CONSTRUCTION, fNAM, Mine- 
rals, ETC. 

(2) Landlord and Tenant. 

(3) Land tenure— Inam. 

(4) Madras permanent Settlement 

regulation (1802). 

(5) Minerals. 

(6) LOCAL tenancy ACTS. 

zabipeshgi lease. 

See (1) Agra Tenancy act (1901), S. 25. 

{2) Agra Tenancy act (1926), Ss. 30, 31, 86 
AND 99. 

(3) Bengal Tenancy act (1885), S, l59. 

(4) Lease— Zaripeshoi. 

(5) T. P. act, S. 58, 

ZIRAIT. See BENGAL TENANCY ACT (1885), 
SS. 116 and 120. 
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